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Background material for SB 141

This afternoon at 3:30 the committee will consider SB 141, relinquishing 
certain rights-of-way of the State. As you will recall, this bill was 
scheduled for a hearing two weeks ago, and was removed from the 
committee's calendar at the request of its proponents.

Included with SB 141 in today's packet are the following materials, some 
of which are duplicative of information you received last time:

- A proposed committee substitute, which takes the approach of, 
rather than relinquishing all the rights-of-way, requiring instead that 
the State compensate for the portions of right-of-way they use, as if 
they had been relinquished.

- The proponents' summary of the issue, and committee staff 
synopsis of the problem.

- Relevant Federal Acts of 1947 and 1970.

- Two federal patents, dated 1952 and 1955, and a subdivision plat 
of land patented by the 1952 patent.

- A list of the identified highways effected by this issue.

- DOT/PF fiscal note and bill analysis that the cost to the State 
would be $227 million annually, and that DOT/PF would rather settle the 
cases on an individual basis.

- Federal Highway Administration bill analysis that the federal 
government could not participate in repurchasing the relinquished rights 
of way.

- Attorney General's opinion that the bill v/ould violate several 
provisions of the Alaska Constitution.
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C o n g r e s s m a n  Do n Y o u n g  
H o u s e  of R e p r e s e n t a t i v e s  
2331 R a y b u r n  B u i l d i n g  
W a s h i n g t o n ,  D.C. 20 515

Re: Fe de ra l H i g h w a y  R i g h t s - o f - W a y

D e a r  Don:

E n c l o s e d  you wi ll  find c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  
s e n t  to  S en a t o r s  S t ev en s  and M u r k o w s k i  c o n c e r n i n g  an  e x t r e m e l y  
s e r i o u s  p r o b l e m  in Al as k a.  I b e l i e v e  t h e  i n f o r m a t i o n a l  l e t t e r  to  
S e n a t o r  M u r k o w s k i  and its a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  you ha ve  ,had an o p p o r t u n i t y  t o  r e v i e w  this, I wi ll  be 
c o n t a c t i n g  you to a s k  y o u r  s u p p o r t  in s t o p p i n g  the S t a t e  f r o m  
h a r m i n g  not o n l y  o ur cli e nt s , the t i t l e  i n s u r a n c e  i n d u s tr y,  but 
t h e  t h o u s a n d s  of  A l a s k a n s  S t a t e w i d e  w h o  d o  n ot  h a v e  t i t l e  
i n s u r a n c e ,  m a n y  of w h o m  are th e o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H , E G G E R S  & P R I C E

C L IF F O R D  J .  G R O H  
K E N N E T H  P. E G G E R S  
M IC H A E L  W. P R IC E  
L A N C E  E. G ID C U M B  
SA LLY K U C K O

M IC H A C L  P. C O N D O N  
S E M A  C. L E D E R M A N  
R O B E R T  T. P R IC E  
R O B E R T  P. O W E N S

:hf

Encl.
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V i a  D H L

S e n a t o r  F r a n k  M u r k o w s k i  
U n i t e d  S t at es  S en a te  
W a s h i n g t o n ,  D. C.  20510

A t t e n t i o n :  J o h n  M o s e m a n

Re: F e d e r a l  H i g h w a y  E a s e m e n t s  in A l a s k a
i

D e a r  John:

T h a n k  y o u  for m e e t i n g  w i t h  us d u r i n g  y o u r  v i s i t  las t w e e k  in 
A l a s k a .  It w a s  a p l e a s u r e  h a v i n g  t he  o p p o r t u n i t y  to m e e t  y o u  and 
w e  loo k f o r w a r d  to ou r f u t u r e  c o n t a c t .  As w e  d i s c u s s e d ,  we are 
p r e s e n t l y  e m b r o i l e d  in an e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  for w h ic h  
w e  are s e e k i n g  the aid of the A l a s k a  C o n g r e s s i o n a l  De l eg a t i o n .  
T h i s  l e tt er  and its e n c l o s u r e s  w i l l  a s s i s t  y o u  in y o u r  
p r e l i m i n a r y  i n v e s t i g a t i o n  into th i s m a t t e r .  At  y o u r  e a r l i e s t  
c o n v e n i e n c e ,  we  wo u ld  like to d i s c u s s  the p o s s i b i l i t y  of  the 
i n t r o d u c t i o n  and p a s s a g e  of o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  with 
y ou ,  and the o t h e r  m e m b e r s  o f  the A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n .

As yo u m a y  r e c al l  f r o m  o u r  m e e t i n g ,  the d i f f i c u l t y  lies in 
t h e  i n t e r p r e t a t i o n  of  a s e r i e s  o f  p u b l i c  land o r d e r s  (PLOs) and 
d e p a r t m e n t  o r d e r s  (DOs) w h i c h  w e r e  i s s u e d  b y  the D e p a r t m e n t  of 
I n t e r i o r  in the  la t e  1940's and e a r l y  1950's. Up t h r o u g h  1947 
t h e r e  e x i s te d  two m e t h o d s  b y  w h i c h  the F e d e r a l  G o v e r n m e n t  could 
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  in Alas k a . The f i r s t  w a s  a 1932 Act 
w h i c h  was c o d i f i e d  at 48 U. S. C .  §321a t h r o u g h  §322.J_/ P u r s u a n t  
to  that Act the D e p a r t m e n t  o f  I n t e r i o r  h a d  the r i g h t  to bu il d and 
c o n s t r u c t  r o a d w a y s  in A l a sk a . A d d i t i o n a l l y ,  u n d e r  44 L.D. 513 
t h e  D e p a r t m e n t  of I n t e r i o r  d e t e r m i n e d  t h a t  the F e d e r a l  G o v e r n m e n t  
h a d  the righ t to e s t a b l i s h  a r o a d w a y  b y  a p p r o p r i a t i o n .  Th at  is,

J_/ A  copy of thi s l e g i s l a t i o n  is a t t a c h e d  a nd  i d e n t i f i e d  as 
E x h i b i t  A. A l s o  a t t a c h e d  a r e  the o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  as d i s c u s s e d  in this letter.
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  the a l l o c a­
tion of s p e c i f i c  fu nds f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  
the right in t he  F e d e r a l  G o v e r n m e n t  to  b u i l d  t he  road.

In 1947, C o n g r e s s ,  at the  u r g i n g  o f  t he  D e p a r t m e n t  of 
I n t e r i o r  p a s s e d  an a m e n d m e n t  t o  the 193 2 A c t  w h i c h  w a s  c o d i f i e d  
at 48 U.S.C. §321d . (Exhibit B.) U n d e r  48 U . S . C .  §321d the 
D e p a r t m e n t  of I n t e r i o r  w as r e q u i r e d  to  p l a c e  in e v e r y  p a t e n t  for 
land in A l a s k a  t a k e n  up  t h e r e a f t e r  a r e s e r v a t i o n  f o r  a ro ad  
r i g h t - o f - w a y  for the F e de ra l  G o v e r n m e n t .  It is o u r  o p i n i o n  that 
the a m e n d m e n t  in  1947 w as d e s i g n e d  to p r o t e c t  the F e d e r a l  G o v e r n­
men t ' s  i n t e r e s t  in m a i n t a i n i n g  the r i g h t  to  b u i l d  r o a d s  into 
those p o r t i o n s  of A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  up b y  
h o m e s t e a d e r s  and w h i c h  w e r e  not y e t  s u b j e c t  to  a 43 U . S. C . §932 
se ct i on  lin e d e d i c a t i o n  o r  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n de r  44 L.D. 513. It al s o s e r v e d  the f u n c t i o n  of  c o n s o l i d a t i n g  
the p o w e r  of the D e p a r t m e n t  of I n t e r i o r  u n d e r  t he  Ac t o f  1932 b y  
s p e c i f i c a l l y  r e q u i r i n g  that the r e s e r v a t i o n  b e  p u t  in the p a t e n t  
so that s e t t l e r s  w o u l d  be on n o ti c e.

In A u g u s t  o f  1949, the D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  601 
w i t h d r e w  fr o m a l l  fo rms of a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
for h i g h w a y s  in A l a s k a .  ( E x hi bi t  C.) U ^ d e r  P L O  601 h i g h w a y  
w id th s  of v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e o  f o r  t h r o u g h ,  f e ed e r 
and local roads . T h e  "local" r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  na me  
w h i c h  c a u se s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f ac t  that P L O  601 
was a w i t h d r a w a l  r a t h e r  th a n  the e s t a b l i s h m e n t  o f  a n  e a s e m e n t  or  
r i g h t - o f - w a y .  C o n s e q u e n t l y  the D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  P L O  601 w h i c h  c u l m i n a t e d  in  t he  p u b l i c a t i o n  of  
D O  2665. ( E x h i b i t  D.) IDO 2665 e s t a b l i s h e d  e a s e m e n t s  in lie u of  
r ig h t s - o f - w a y .

In the i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  the 
In te r io r  i n d i c a t e d  that he w a s  p u b l i s h i n g  t he  o r d e r  p u r s u a n t  to 
48 U.S.C. §321a. It is o ur  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  by 
the S e c r e t a r y  d e a l s  wi t h o n l y  the c o n s t r u c t i o n  p o w e r s  u n d e r  the 
1932 Act and m u s t  be v i e w e d  in t he  l i g h t  o f  t h e  1947 A m e n d m e n t  
w h ic h  r e q u i r e d  t ha t  such e a s e m e n t s  a nd  r i g h t s - o f - w a y  be r e s e r v e d  
in the p a t e n t s .  Ho wever, it is th i s o n e  " a u t h o r i t y  s e c t io n " 
w h i c h  has a l l o w e d  t he  A l a s k a  S u p r e m e  C o u r t  to c i r c u m v e n t  bo t h  the 
A l a s k a  and C o n g r e s s i o n a l  b i ll s d e s i g n e d  t 'q e l i m i n a t e  t h e s e  e a se -
m e n t s .



S e n a t o r  F r a n k  M u r k o w s k i  
A t t e n t i o n :  J o h n  M o s e m a n
J u l y  24, 1984 
P a g e  3

N o n e  of the w i t h d r a w a l s  and e a s e m e n t s  c r e a t e d  b y  P L O  601 and 
its s u c c e s s o r s  i n c l u d i n g  D O  2665 were n o t e d  in t h e  p a t e n t s  of 
h o m e s t e a d e r s  in A l a s k a ,  al t ho u g h ,  all of the p a t e n t s  w h i c h  we r e 
i s s u ed  for l a n d s  t a k e n  u p  a f t e r  1947 c o n t a i n  the r e s e r v a t i o n  
r e q u i r e d  by the 1947 A ct  and 48 U.S.C. S32 1d . ( E x h i b i t  E, for 
e x am p le . ) F u r t h e r ,  at l e a s t  in r egar d to l o c a l  r o a d s ,  t h e r e  was 
n o  i d e n t i f i c a t i o n  of  the r o a d s  or of any r e c o r d  b y  w h i c h  a h o m e­
s t e a d e r  or o t h e r  i n t e r e s t e d  i ndividu al  c o u l d  d e t e r m i n e  if his 
p r o p e r t y  was e f f e c t e d  by s u c h  a r i g h t -o f -w ay .

In 1959 the U n i t e d  State s g o v e r n m e n t  q u i t c l a i m e d  its
i n t e r e s t  in the r o a d s  in A l a s k a  to the State. T h e  q u i t c l a i m  dee d 
d o e s  not s p e c i f i c a l l y  a d d r e s s  the q u e s t i o n  of w h e t h e r  the Federal 
G o v e r n m e n t  i n t e n d e d  to p a s s  its r i g h t s - o f - w a y  and r e s e r v a t i o n s
u n d e r  the P LO s  a nd  D O  2665. The State of A l a s k a  d i d  n o t  r e co rd  
its q u i t c l a i m  d e e d  u n t i l  1969 and it is i m p o s s i b l e  by r e f e r e n c i n g  
the q u i t c l a i m  d e e d  to  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  of  land 
in A l a s k a  w as  a f f e c t e d  b y  the w i t h d r a w a l s  o r  e a s e m e n t s  for 
roa ds.

In the m i d  1 960's c o n c e r n  ove r the p o s s i b i l i t y  of the St ate 
t a k i n g  land u n d e r  the fe d er al  e a s e m e n t s  and r i g h t s - o f - w a y  
s u r f a c e d  and the  S t a t e  L e g i s l a t u r e  pass ed  the R i g h t - o f - W a y  Act of 
1966 (Exhibit F.) T he  1966 Act states that "no a g e n c y  of  the 
s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  t he  e l e c t i o n  or 
e x e r c i s e  of a r e s e r v a t i o n  to the state a c q u i r e d  u n d e r  the Act of  
J u n e  30, 1932, ch. 320 §5, as added J u l y  24, 1947, ch. 313, 61
S t a t  418, a nd  t a k i n g  o f  p r o p e r t y  after the e f f e c t i v e  d a t e  of this 
A c t  by the e l e c t i o n  o r  e x e r c i s e  of a r e s e r v a t i o n  t o  th e  state 
u n d e r  that f e d e r a l  act is void."

T h e  F e d e r a l  G o v e r n m e n t  also a t t e m p t e d  t o  a l l e v i a t e  the 
u n f a i r n e s s  of  t he  f e d e r a l  r e s e r v a t i o n s  and e a s e m e n t s  for r i g h t s -  
o f - w a y  in p a t e n t s  i s s u e d  to A l a s k a n s  b e t w e e n  1947 (the d a t e  of- 
the A m e n d m e n t  o f  the 1932 Act) and 1959 ( A l a s k a  S ta t eh o o d ) .  
S e c t i o n  138(b) o f  the F e d e r a l - A i d  H i g hw a y A c t  of  1970 st at es:

A n y  r i g h t - o f - w a y  for roads. r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  trails, br id g e s an d  a p p u r­
tenant s t r u c t u r e s  r e s e r v e d  by s e c t i o n  321(d)
of T i t l e  48, U n i t e d  St ates Code (61 Sta t.  418,
1949), n o t  u t i l i z e d  by the Unit ed S t a t e s  o r  b y  
the S t a t e  o r  T e r r i t o r y  of A la s ka  p r i o r  to t h e  
d at e  o f  e n a c t m e n t  hereof, shall be a n d  h e r e b y  
is v a c a t e d  and r e l i n q u i s h e d  b y  the U n i t e d  
St at e s t o  the end and intent that s u c h  r e s e r -
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v a t i ' n  shall  m e r g e  w i t h  the fcee and be f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  the S ta te  R i g h t - o f - W a y  Ac t,  the f e d e ra l  l e g i s l a t i o n  d o e s  
not s p e c i f i c a l l y  i n d i c a t e  th at it i n c l u d e s  all r e s e r v a t i o n s  and 
e a s e m e n t s  c r e a t e d  u n d e r  the 1932 Ac t as A m e n d e d  b y  the 1947 
Act. Ho we v er ,  we  b e l i e v e  th a t that p r o p o s i t i o n  is c l e a r ,  that 
the 1947 A c t  wa s  an A m e n d m e n t  to the 1932 A c t  w h i c h  c r e a t e d  an 
o b l i g a t i o n  on  the p a r t  o f  the F e d e r a l  G o v e r n m e n t  t o  p l a c e  in the 
p a t e n t  a r e s e r v a t i o n  f or  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  and St a te  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  that th e S t a t e  w o u l d  not be t a k i n g  t h e  r i g h t s -  
o f - w a y  in the future. ( E x h i b i t  G.)

Th e S t a t e  of  A l a s k a  h o w e v e r  d e c i d e d  that s i n c e  the PL O s 
state t h e y  w e r e  p r o m u l g a t e d  u n d e r  the g e n e r a l  a u t h o r i t y  o f  the 
S e c r e t a r y  of I n t e r i o r  and the D O  2665 w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n de r  48 U .S.C . §321a (the 1932 Act) t h e y  w o u l d  
a t te m pt  to take p r o p e r t y  d e s p i t e  bo t h the S t a t e  and F e d e r a l  A c t s  
d e s i g n e d  to end the u n c e r t a i n t y  and u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  the c r e a t i o n  of  su ch  e a s e m e n t s  and r i g h t s - o f - w a y .

In a cas e w hi c h u l t i m a t e l y  r e a c h e d  the A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v. A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 667 P . 2d 714 
(Alaska 1983) (Exhibit H ), the A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  
that the o r i g i n a l  w i t h d r a w a l s  b y  P L O  601 c u l m i n a t e d  in the 
r i g h t s - o f - w a y  d e s c r i b e d  in D O  2665. The Cou rt  f u r t h e r  f o u n d  that 
D O  2665 w a s  p u b l i s h e d  p u r s u a n t  to 48 U.S.C. §321a. T h e  C o u r t  
d e t e r m i n e d  that 48 U .S.C.  §321a was a s e p a r a t e  s o u r c e  of  p o w e r  
for  the S e c r e t a r y  of I n t e r i o r  to c r e a t e  e a s e m e n t s  f r o m  t ha t  i d e n­
tified in 48 U.S.C. §321d. Th at  is, the c o u r t  r e f u s e d  to 
r e c o g n i z e  that the 194? A c t ’s p u r p o s e  w a s  to a m e n d  the 1932 A c t  
to r e q u i r e  that a ny  e a s e m e n t  c r e a t e d  b y  the S e c r e t a r y  o f  I n t e r i o r  
u n d e r  the 1932 Act be p l a c e d  o n  the pa te nt .

The c o u r t  we nt  f u r t h e r  to  fi nd  that the R i g h t - o f - N a y  A ct  o f  
1966 p a s s e d  by the A l a s k a  L e g i s l a t u r e  a p p l ie d  o n l y  to  the 1947 
Act. Thi s is in c o n t r a d i c t i o n  to  the c l ea r l a n g u a g e  o f  th e  1966 
Act. As n o t e d  e a r l i e r  the F e d e r a l - A i d  H i g h w a y  A c t  of 1970 
§138(b) can  be on  its f a ce  i n t e r p r e t e d  as a p p l y i n g  o n l y  t o  the 
1947 Act. T h e r e f o r e ,  s i n c e  the A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  the 1947 A ct  as b e i n g  s e p a r a t e  fr o m t h e  1932 A c t  the 
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  was in e ff ective.

It is i n t e r e s t i n g  t o  no t e  that the court d id  a l l o w  the o n e  
h o m e o w n e r  w h o  is not p r o t e c t e d  b y  t i t l e .i n s u r a n c e  to p r e v a i l .  In
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th at  i n s t a n c e  t h e  c o u r t  f ou nd  th a t  if t he  h o m e s t e a d e r  had e n t e r e d  
the p r o p e r t y  p r i o r  to the d a t e  o f  the p r o m u l g a t i o n  o f  P L O  601 
(A ug us t 10, 1949) t h e n  ? L 0  601 w o u l d  n ot b e  e f f e c t i v e  a g a i n s t
him. The S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  and b e l i e v e s  that 
a h o m e s t e a d e r  w o u l d  not p r e v a i l  a g a i n s t  P L O  601 u nt il  the d a t e  he 
r e c e i v e d  h i s  f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  in 
time fr o m e nt r y.  T h e r e  are c u r r e n t l y  two c a se s  p e n d i n g  b e f o r e  
the A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  issue.

T he  S t a t e  o f  A l a s k a  ha s  t a k e n  the p o s i t i o n  that it i n h e r i t e d  
the F e d e r a l  G o v e r n m e n t ' s  r i g h t s  to th e  e a s e m e n t s  and  r i g h t s - o f -  
w a y  under the P L O s  p u r s u a n t  to the  q u i t c l a i m  de e d o f  1959. Th ey  
are f u r t h e r  t a k i n g  the p o s i t i o n  t h a t  e v e n  if a ro ad  had n o t  b e e n  
c o n s t r u c t e d  at the t i m e  of the P L O s  o r  h a d  been s u b s e q u e n t l y  
m o ve d , the S t a t e  h a s  the r i g h t  t o  t a k e  the p r o p e r t y  "without p a y­
m e n t . The g r e a t e s t  d i f f i c u l t y  w i t h  d e f e n d i n g  a g a i n s t  this fo rm  
of a r b i t r a r y  a c t i o n  is tha t t he  P L O s  and DOs d o  not s p e c i f i c a l l y  
i d e n t i f y  w h e r e  a r o a d  is l o c a t e d  o n  an  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  the a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  of  the 
e x i s t e n c e  of a r oa d . S i n c e  a s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  
h o m e o w n e r s  d o  not h a v e  t i tl e  i n s u r a n c e  on  t h e i r  p r o p e r t y ,  th ey  
are c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  t h e  a c t i o n s  of the State. The 
S t a t e  has f u r t h e r  s h o w n  i t s e l f  to  be  c a l l o u s  to the r i g h t s  of  
such l a n d o w n e r s  by  s i m p l y  t a k i n g  t h e i r  la n d e v e n  in c a s e s  w h e r e  
t h e i r  p r o p e r t y  w o u l d  not be s u b j e c t  to  the P L O  due to  e n t r y  p r i o r  
to the e f f e c t i v e  d a t e  o f  P L O  601. A l s o ,  b e c a u s e  the S t a t e  do es  
this on  an as n e e d e d  ba sis, t h e r e  is n o  o p p o r t u n i t y  for h o m e­
own e r s  to be a p p r a i s e d  of the p r o b l e m  in ad v an c e.  O n l y  at the 
time the S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  it w i l l  e x p a n d  t he  h i g h w a y  
d o e s  the h o m e o w n e r  l e a r n  t h a t  h i s  p r o p e r t y  is to be t a k e n  and 
e v e n  t he n  t he o n l y  o u t c r y  is a m o n g  a f e w  o w n e r s  a l o n g  the 
p r o p o s e d  ro ad  e x p a n s i o n .  Thus, th e p r o b l e m  g o e s  o n  w i t h o u t  the 
p r o p e r t y  o w n e r s  in A l a s k a  h a v i n g  a n  o p p o r t u n i t y  to fa ce the is sue 
all at once.

T he  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o mp an i e s .  
A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  in o t h e r  j u r i s d i c t i o n s  and 
the l a n g u a g e  of  A l a s k a  s t a t u t e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  has 
d e t e r m i n e d  t h a t  p u b l i c a t i o n  of P L O s  in the F e de ra l  Re gi st e r,  
a l t h o u g h  n ot  r e c o r d e d  in the r e c o r d i n g  d i s t r i c t ,  and not d e s c r i b­
ing s p e c i f i c  p a r c e l s  of  land  a re  to  be c o n s i d e r e d  "p u bl i c 
r ecords " for t h e  p u r p o s e s  o f  d e t e r m i n i n g  the m e a n i n g  o f  such 
l a n g u a g e  in t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  
h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  to b e  e x p o s e d  to a t r e m e n d o u s  
l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  such r i s k s  in the 
s e tt i ng  o f  t h e i r  p r e m i u m s .
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A l l  s i d e s  o f  t h e  i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  f o r  
t h e  c o s t  o f  a l l  t h e  p r o p e r t y  w h i c h  c o u l d  b e  s e i z e d  u n d e r  t h e  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a l o n g  p e r i o d  o f  t i m e .  
T h i s  is a s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  t o  
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  t h e  r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  T h u s ,  t h e r e  is a p o t e n t i a l  t h r e a t  t o  t h e  v i a b i l i t y  
o f  t h e  t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  t o  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  a n d  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  a n  o n - g o i n g  b a s i s .

It is o ur  o p i n i o n  that f e d e r a l  l e g i s l a t i o n  can be  p r o p o s e d  
w h i c h  w i l l  p r o v i d e  for a d e q u a t e  p r o t e c t i o n  for A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  of  l a n g u a g e  for 
such f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  th at  the 
u t i l i z a t i o n  o f  such e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
of d u e  p r o c e s s  u n d e r  the F if t h A m e n d m e n t  as a p p l i e d  to  the S ta te  
by t he  F o u r t e e n t h  A me nd m en t . O u r  r e s e a r c h  i n d i c a t e s  su ch  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t ze r,  427 U.S. 445 (19761? K a t z e n b a c h  v. M o r g a n , 384 U.S. 641 
(196 5^; R a m i r e z  v. P u e r t o  Ri c o Fire S e r v i c e ,  715 F. 2 d 694 (1st 
Cir. 19831 E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. Elrod, 674 
F .2d 601 (7th Cir. 1982).

I w a n t  to t hank y o u  v e r y  m u c h  for y o u r  a s s i s t a n c e  in this 
m a t t e r  and, as we noted in o u r  m e e t i n g ,  it is not a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to go  away. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  has 
had  the c h a n c e  to r e v i e w  the d o c u m e n t a r y  m a t e r i a l s  you, S e n a t o r  
S t e v e n s  and C o n g r e s s m a n  Y o u n g  wil l a s s i s t  us in this en de av or. 
Mr. Gr eg  C h a p a d o s  is w o r k i n g  o n  the p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  and  I am t r a n s m i t t i n g  a c o p y  of  th is  l e t t e r  to C o n g r e s s m a n  
Youn g.

P l e a s e  l e t  m e  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  a n d  w e  l o o k  
f o r w a r d  t o  h e a r i n g  f r o m  y o u  in t h e  n e a r  f u t u r e .

S i n c e r e l y ,

h f

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s



T A K I N G  OF R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In recent years there has been a t r e m e n d o u s  amo un t of road 
c o n s t r u c t i o n  by the State of A l a sk a to serve  the n ee ds of the 
St at e 's  gr ow ing popu la t io n  and e c o n o m i c  d ev e lo p m e n t .  An 
i m po rtant part of building n e w  roads and e x p a n d i n g  old ones is 
e s t a b l i s h i n g  the r i g h t- o f- w ay  upon w hi ch  the road can be con­
structed. In the L ower 48 and, to some e xten t in Alaska, when a 
s t at e  wishes to construct a road it p u r c h a s e s  the r i g h t - o f - w a y  
a cross p r i va te  land either by direc t n e g o t i a t i o n  or by c o n d e m n a­
tion. Thus, a private land o w ne r  whose p r o p e r t y  is ef f ec t ed  by a 
h i g h w a y  is co mp ens ated for the loss of the use of his property.

Th is  is not so for a large n u m be r  of land o wners  in 
Alaska. The State of Alaska has d e t e r m i n e d  that it can take 
r i g h t s - o f - w a y  and expand e x is ti ng  roads ov e r p r i v a t e  p r o p e r t y  
w i t h o u t  co m pe ns a ti o n to the land o wners based upon some obsc ur e 
federa l regu lations and statutes, d e s p i t e  the fact the Alas k a 
Sta te Legi sl at ure has al rea dy ma de  one atte m pt  to p r o h i b i t  such 
t a k i n g s .

In ord er to under st an d h o w  the State can c l a im  an easement 
or ri g ht - o f - w a y  for hig hw a y p u r p o se s across p r i v a t e  land wi tho ut 
p ay i ng  co mp ensation  one mu st  look at the h i s t o r y  of road d e v e l o p­
ment in Alaska. Prior to 1947, ther e we re  two p r i m a r y  ways by 
w h i c h  roads could be established. T he  f ir st was by a p p r o p r i a­
tion. Under the do ct r in e  of a ^ r ^ p r i a t i o n ,  if the federal 
g o v e r n m e n t  wished to build a road, it could do so on p u b l i c  lands 
s i mp l y by expending m o n e y  for the c o n s t r u c t i o n  of the road. As a 
m a t t e r  of cust om the width of such r oa ds  w as  g e n e r a l l y  33 feet 
e i th er  side of the center line.

Roa ds we re also es ta b li sh e d pr i or  to 1947 un de r a special 
federa l statute (48 U.S.C. §932) whi ch g r a n t e d  the right to the 
p u b l i c  to construct highw ay s across v a c a n t  and un ap p ro p ri at e d 
feder al p u bl ic  lands. Several te rr i to ri a l en a ct m e n t s  es ta b li sh e d 
a r i g h t - o f - w a y  along all section lines in the state four rods (66 
feet) wide.

Fo llowin g W o r l d  W a r  II n u m er o us  v e t e r a n s  found A la s ka  an 
ap pealin g place to live and m i g ra t ed  to our state, T h es e  H o m e­
stead er s soon had identified par c el s for entry  and pr o ce e d e d  to 
l a w f u l l y  o btain  title to these lands. The D e p a r t m e n t  of Interior 
w h ic h  was res po nsible for the c o n s t r u c t i o n  of most roads in 
A l a s ka  through the Alaska Road C o mm i s s i o n  soon d i s c o v e r e d  that



i t s  r o a d  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of s e t t l e­
me n t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  the p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u i l d  a r o a d  by a p p r o p r i a t i o n .  O n c e  
t h e  h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road b y  
a p p r o p r i a t i o n  w a s  lo s t  s i n c e  the p r o p e r t y  was no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

To  r e m e d y  t h i s  p r o b l e m ,  C o n g r e s s  p a s s e d  a l a w  in 1947 
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t e r  J u l y  
24, 1947. It w a s  e n v i s i o n e d  that as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  the A l a s k a  R o a d  C o m m i s s i o n  c o u l d  then 
c o n s t r u c t  a r o a d  a c r o s s  the p a t e n t e d  p r o p e r t y  e v e n  thou' :i it was 
n o  l o n g e r  in the h a n d s  of the f e d e r a l  g o v e r n m e n t .

U nf o rt un a te l y,  the 1947 law did not e s t a b li sh  where the 
r o ad s  were or  their width. This pla ced the h o m e s t e a d e r  at risk, 
that, at any time in the future, a road could be constructed 
a c r o ss  his pro perty. In 1949 the D e p a r t m e n t  of Interior 
a t t e m p t e d  to c l a r if y this p r o b l e m  by p u b l i s h i n g  Pub li c  Land Order 
No. 601 wh ic h es t ab li sh ed the w id th for variou s types of roads in 
Alask a. The Pub lic Land Or de r w i t h d r e w  from the pu bl ic  domain 
s t r i p s  of land along all h i gh wa ys in Alaska. By w i th d ra wi n g the 
s tr ip s  of land the federal go ve r nm e nt  a c tu a l l y  made those 
p o r t i o n s  of federal p ub l ic  lands u n avail ab le  for homesteading.

PLO 601 esta bl i sh e d several c l as s i f i c a t i o n s  of roads. For 
t h r o ug h  roads such as the A laska Highway, R ic ha r d s o n  Highway, 
G l e n n  Highway, Haines Highway, and Tok Cutoff, the r i g ht - of -w a y 
w a s  150 feet either side of center line or 300 feet total. For 
f e ed er  roads such as tha Steese Highway, Elliott Highway, 
M c K i n l e y  Park Road, A n c h o r a g e - P o r t e r - I n d i a n  Road, etc. the 
r i g h t s - o f - w a y  was 100 feet eith er side of center line or 200 feet 
total. The last c l a s s if ic a ti o n was e n t i tl ed  local roads and 
r e p r e s e n t e d  a w it h dr a wa l o f  50 feet either side of center line or 
100 feet total. However, unlike the th rough roads and feeder 
roads, local roads w e r e  not sp ec if ic a ll y  identified by name.

T h e  p r o b l e m  w i t h  P L O  601 w a s  that h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t  to l d  that 
t h e i r  p r o p e r t y  m i g h t  be  e f f e c t e d  by P L O  601.

The BLM was required, because of the w i t h d r a w a l  by  PLO 601, 
to s u r ve y  those w i t h d r a w a l s  and to post th em  to their plats. 
A d d i t i o n a l l y  they were required to tell a h o m e s t e a d e r  who entered 
the p r o p e r t y  and who cl aim ed land under his ap p li c a t i o n  which was 
ef fe c te d  by the P LO  601 that his h om e st e ad  could not include 
t hose lands which PLO 601 effected. The BLM did neither. The
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co st  and m a n p o w e r  involved in ide ntifying and su r ve yi n g the p r o­
pe r t y  ef fe c te d  by the Public Land Orders and po st in g  it to the
p l a t s  w as  beyond the ph ys i ca l and fiscal c a pa b il i ty  of the BLM in 
the lat e 40's and e a r l y  50's.

As a resu lt  of local BLM p r o t es t  to W a s h i n g t o n  the D e p a r t­
ment of Interior r ecogniz ed  the dif fi c ul t ie s inhe rent in the
w i t h d r a w a l s  under P L O  601. In 1951 th erefore  th ey  p u b l i sh ed  P L O  
757 which ^nded the w it h dr a w a l s  as to local and fee der roads and 
s i m u l t a n e o u s l y  pu bl i sh ed  D e p a r t m e n t  Or d er  2665 wh i ch  c on ve rted 
those w i t h d r a w a l s  to easements. Therefore, a h o m e s t e a d e r  w ho
e n t e r e d  the pr o pe r t y  after D. 0. 2665 could c l a i m  up to the
c e n t e r  line of a local or feeder road but would take su bject to 
an ea s em e n t  in favor of the federal gov er nm ent. But, as had 
h a p p e n e d  w h e n  PLO 601 was in effect, m a ny  h om e st e a d e r s  were not 
i n f or me d  of the full na ture of the federal g o v e r n m e n t ' s  int erest 
in t he ir  property. Some ho me st e ad e rs  had the e xi s t e n c e  of the 
local or feed er  road easement noted in their p r e p a t e n t e d  d o c u­
men t s  but ma ny did not. The ease ment was never noted in the 
p a te n t that was issued to them.

T h e  last di f fi c u l t y  a ss oc ia ted with these r i g h t s - o f - w a y  was 
that the withd r aw a l that had rem ained in effect as to through 
roads. C o n g r es s  in the late 1950's decided to sell the w i th dr a wn  
land to che adj oining land ow ne rs and convert the remaining 
through road wi t hd r a w a l s  to easements. The De pa r t m e n t  of 
Int er i or  pu bl i sh e d Pu bl ic  Land Order 1613 which co nverted the 
w i t h d r a w a l s  to ea se me nts and the un derlying fee was to be sold to 
the then current ad jo ining land owner.

The D e pa r t m e n t  of Interior  did not imme di at ely in st itute the 
p r o g r a m  beca us e of St at eh ood in 1959. During the tr ans it i on  
p h a s e  m u c h  of the federal r e s p o n s i b i l i t y  for hi gh wa y s and high w ay  
r i g h t s - o f - w a y  passed to the State of Alaska. The State claim s 
its inter est to the r i g h t s - o f - w a y  pursuan t to a q u i t c l a i m  deed 
issued by the Federal G o v er n me n t in 1959. The State did not 
b ot h er  to record the q u i t c l a i m  dee d until 1969. Thus, there was 
no d o c u m e n t  of record in a recording district by w h i c h  the State 
c l a im ed  any title. The Unite d States go ver nm e nt  had also never 
p l ac e d the ea sements of record in the terr itorial c o m m is s io n er ' s 
o f f i c e  (the p re de c es s or  to re corders o f f i c e ) .

In the mid 1 9 6 0 's the Bureau of Land Ma n ag e m e n t  once again 
r e d i s c o v e r e d  its o b l i g a t i o n s  under P LO  1613 to c o nv ey  the land to 
the a dj o i n i n g  land owner. It sent out to ma ny  of the ad jo in ing 
land o w n e r s  notice s that they had the right to pu r ch a se  the 
u n d e r l y i n g  fee to the high w ay  along their property. Some of the 
a d j o i ni n g land owners paid the p u r c h a s e  price. However, becau se



of the general freeze on the c o n v e y a n c i n g  of federal lands in
Alaska the federal gover n m e n t  failed to issue patents to those
i n d i v i d u a l s .

In the last two years the BLM has once again di s co v e r e d  its 
o b l i g a t i o n s  under PLO 1613 and hav e n ow  made the p r o p e r t y  a v a i l­
able to the a d jo in in g land owners, but at today's prices.
Further , where the 1965 ad joining land owner  had filed an a p p l i­
cati on to p ur ch a s e  and paid his p u r ch a se  price in 1965, the BLM 
will now issue the pat en t to h i m  and not the current adjac ent 
land owner. Thi s causes a great co ncern among current land 
o wners who b el ie ved that they owned the p r o p e r t y  in front of 
th eir homes and businesses. It is c on ce ivable that not only will 
they have an in ter l op er  between t he mselves  and the highw ay  but 
p e r h ap s  even a loss of access to their property.

In 1966, the Alaska l eg islature  bec am e aware that the State 
w as  buil di ng ce rt ai n roads along these fe de ra lly created high w a y 
r ig h ts - o f - w a y  wit ho u t paying compensation. The onl y land o w n er s 
w hi ch  were effected by this unfair taking were those who entered 
the p r o p e r t y  after  July of 1947 and before statehood. All o t h e r  
A l a s k a n s  were e n ti tl ed to c o mp e ns at i on  if such a taking o ccurre d 
on their property.

R e p r e s e n t a t i v e  Hi ll s tr an d  bo ug ht  the issue bef or e the A l a s k a  
legi s la tu r e and they v i r t u al l y un a ni m o u s l y  agreed that such a 
taking was unfair and unjust to the land owners. The legisl at ur e 
in 1966 t h e r e fo re  passed the R i g h t - o f - W a y  Act of 1966 which
barr ed the state from taking any further land under the gr an ts  by 
the federal gov er nm ent. Be tw e en  1966 and 1970 the State
th erefo re  paid c itizen s in A l a s k a  for hig h w ay  constr uc ti on and 
e xp a ns io n  on their lands. Indeed, in 1970 the c o mm i ss i on er  for 
the D ep a rt m e n t  of T r a n s p o r t a t i o n  te st if ied bef or e the U n i te d
States Cong re ss that the State had paid several m i l li on  d o l l a r s  
to land owners in c o mp e ns at ion for the federal r ig h ts - o f - w a y  
which had been created in the 1940's and 50's.

In the early 1970's ho we ve r *-he p r o b l e m  re-emerged. The 
rapid increase in the p o pu l at i on  of Alaska and d e ve l op m en t  of its 
economy req ui re d the State to build addit io na l roads and to 
expand existing roads to accom mo d at e  the growth. In the mid 
1970's the State onc e again began to take p r o p er t y under the 1947 
Act. W h e n  con fr o n te d  with the 1966 Act which barred the State
from taking pr op e r t y  without compensation, the State came up with 
a legal theory ci r cu m ve nt i ng  the Act. In the late 1 9 7 0 's and 
early 1980's several cases went to the Alaska S u p r e me  Court c on­
cerning whethe r the State had a h i gh wa y  r i g h t - o f - w a y  across 
p r iv a te  land which it could take without co mpensation. In each
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of those cases the trial court after having heard the evidence 
and arguments by the State and land o w ne rs  ruled in favor of the 
land owners. In each c r r. the A l as ka  S u p r e m e  Court reversed.

The Alaska Su preme Cour t' s  r e v e rs a l rests on two wea k 
premi ses. First, that the A l a s k a  l e g i s l a t u r e  in 1966 intended 
o n l y  to end those e a s e m en ts  u nd er the 1 947 act. The Court's 
seco nd premise was that the 1 947 Act was an inde p en d en t statute 
and did not m o d i f y  the p r i o r  act a u t h o r i z i n g  the S ec r et ar y of 
I nterio r to build roads in Alaska. The Court found that that 
p ri or  leg is lation which au t ho r i z e d  the S e c r e t a r y  of Interior to 
b uild highways in A l as k a p e r m i t t e d  h i m  to also create easements 
in de pe nd ent of the fact that C o n gr e ss  in 1947 mo di f i e d  the law to 
r eq u i re  that those e as em e nt s  be p la ce d  in the patent. Since 
D ep ar t me n t Order 2665 state s that it is p r o m u l g a t e d  under the 
De part m en t  of Inter io r' s r e s p o n s i b i l i t y  to co n st ru ct roads in 
A laska De pa r tm e nt  Order 2665 su r vi v es  the 1966 Act and is not 
aff ected by it.

The p osit io n of the A l a s k a  S u p r em e  Cou rt seems incredible. 
It is diffi cult to beli e ve  that in 1966 Che Alas ka L eg is la ture 
was only doing away with the right of the St ate to take an e a s e­
ment under the 1947 Act, w hi ch  was at least ide ntified  to the 
land owner in his patent, and not p r o h i b i t  the taking of a con­
current eas ement which was not identi fi e d in the land owners 
patent. Indeed the p r e m i s e  of the A l a s k a  Su pr em e  Court is 
re futed by the BLM's own  m e m o r a n d u m  d i s c u s s i n g  these rights -o f - 
way.

The most b ur d en s om e aspect of the h i g h w ay  ri g ht - of - wa y 
p r o b l e m  lies in the fact that the federal go ve r nm e nt  misha n dl e d 
the implement at io n of the p ro g ra ms . The on l y notice was 
p ub lished in the Federal Register. The Federal Regi st er is a 
r el at iv el y  o b sc u re  docum en t to mo s t  pe ople. Indeed in the late 
1940's and 1950's the e x i s t e nc e  of the Federal Reg ister, let 
alone the p o tential  impact on their lives was not realized by 
mos t people. The r i g h t s - o f - w a y  were not pl ac e d of record against 
sp e ci f ic  par ce ls  and in cases where the statut e or land order 
req uired that a map be made of the h i g h w a y  and pl ac ed of record 
wi th  the BLM that was oft en not done. Further, ov e r  the years 
the State of Alaska in up gr a di n g and im p ro vi ng h i g hw ay s  has m o v ed  
the location of the highway. N o w  it is di f fi c u l t  to know exactl y 
w h e r e  the h i g h w a y  was in the 1950's to d e t e r m i n e  h o w  much 
p r o p e r t y  could be taken from the land o w n e r  wi thout compensation.

Rec ently the State has a gg r av a te d  the p r o b l e m  by permit ti n g 
o t h e r  activities to take pl ac e on the r i g h t s - o f - w a y  such as bike 
paths, hor se  trails, and u t i l i t y  lines but forced the enti ty
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c o n s t r u c t i n g  this n o n h i g h w a y  use to p l a c e  it on the far edge of 
the e aseme nt  thus long b e fo r e the road m i g h t  hav e to a c t u al ly  be 
expa nded, if at all, the e a s e m en t is be in g u ti lized and the h o m e­
owner  su ffe rs from the loss of trees, shrubs, and use of his land 
as well as any  im pr o v e m e n t s  thereon.

It is this c o m b i n a t i o n  of factors which m a k e s  the taking by 
the State of A l a s k a  unf ai r and inequi ta ble. Lack of adequat e 
n o ti ce  to the o r i g i n a l  pa te ntee, lack of no ti c e  containe d in the 
pa tent, lack of n o ti c e to the g e n e r a l  p u b l i c  except as publi sh ed  
in the Federa l Registe r,  no r e c o r d i n g  of the e as e me nt s in the 
r ec o rd in g  d i s t r i c t  of the t e r r i t o r y  or State of Alaska, failure 
of the State of A l a s k a  to re co rd its q u i t c l a i m  deed until 1969, 
and the b el i ef  that the 1966 Act by the L e g is l at ur e  ended once
and for all the cont ro ve rsy, all c o n t r i b u t e  to make this taking
w it ho u t c o m p e n s a t i o n  e x t r e m e l y  unfair.

It is clear that the l e g i s l a t i v e  rel ie f is req uired to close
the loopho le s c r ea t ed  by the A l a sk a S u p r e m e  Court in the 1966
Act. It was  unj us t and i ne q ui t a b l e  then and it is unjust and 
in equitable now.
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F g D E K A U  h e r  o r  Is) H T

418 PU BL IC  LAW S—CHS. 3 1 3 -3 1 5—JULY 2 1 , 1 9 1 7 [0 1  S t a t .

Ju ly  24, W  7 
III. It. 1K4)

l l ’ubllo Law 1M)J

Alaska.

43 U. 3. C. »  321a- 
327.

Reservation of right- 
of-way for roads, etc.

Payment for valuo 
of crops, etc.

[C H A P T E R  313]
A N  ACT

To amend the Act entitled “ An Act providing fo r  the transfer o f the duties 
authorized and authority conferred by  law upon the board o f rond commis­
sioners in the T e rrito ry  o f A laska to  the Departm ent o f tho In te rio r, and for 
other purposes", approved June 30, 1932.
B e  i t  en ac ted  b y  th e  S e n a te  a n d  H o u s e  o f  R e p re s e n ta t iv e s  o f  the 

U n i t e d  S ta te s  o f  A m e r ic a  in  C o n g re s s  a ssem b le d , T h a t  th e  a c t  e n t it le d  
“ A n  A c t  p r o v id in g  f o r  th e  t r a n s f e r  o f  th e  d u t ie s  a u th o r iz e d  and  
a u th o r i t y  c o n fe r r e d  b y  la w  u p o n  th e  b o a rd  o f  r o a d  c om m iss io n e rs  in  
th e  T e r r i t o r y  o f  A la s l r a  t o  th e  D e p a r tm e n t  o f  th e  I n t e r i o r ,  a n d  f o r  
o th e r  p u rp o s e s ” , a p p ro v e d  J u n e  3 0 , 1 9 3 2  (4 7 -  S t a t .  4 4 6 )  , is  he reby  
am end ed  b y  a d d in g  a t  th e  e n d  t h e re o f  th e  f o l lo w in g  new  s e c t io n : 

“ S e c . 5 . I n  a l l  p a te n ts  f o r  la n d s  h e r e a f t e r  ta k e n  u p , e n te re d , o r  
lo c a te d  in  th e  T e r r i t o r y  o f  A la s k a ,  a n d  in  a l l  d eed s b y  th e  U n ite d  
S ta te s  h e r e a f t e r  c o n v e y in g  a n y  la n d s  to  w h ic h  i t  m a y  h a v e  rea c q u ire d  
t i t le  in  s a id  T e r r i t o r y  n o t  in c lu d e d  w ith in  th o  l im i t s  o f  a n y  o rg a n iz e d  
m u n ic ip a li t y , th e re  s h a l l  be e xp re s sed  t h a t  th e re  is  re s e rv e d , f r o m  tho 
la n d s  d e sc r ib ed  in  s a id  p a te n t  o r  deed , a  r ig h t - o f -w a y  th e re o n  f o r  
r o a d s , ro a d w a y s , h ig h w a y s , t ra m w a y s , t r a i ls ,  b r id g e s , a n d  a p p u r te n a n t  
s t ru c tu re s  c on s t ru c te d  o r  t o  b e  c on s tru c te d  b y  o r  u n d e r  th e  a u th o r i t y  
o f  th e  U n i t e d  S ta te s  o r  o f  a n y  S ta te  c re a te d  o u t  o f  th e  T e r r i t o r y  o f  
A la s k a . W h e n  a  r ig h t - o f -w a y  re s e rv e d  u n d e r  th e  p ro v is io n s  o f  th is  
A c t  is  u t i l iz e d  b y  th o  U n i t e d  S ta te s  o r  u n d e r  i t s  a u th o r i t y ,  th e  h ead  
o f  th e  ag en cy  in  c h a rg e  o f  such  u t i l i z a t i o n  is  a u th o r iz e d  to  d e te rm in e  
a n d  m a k e  p a y m e n t  f o r  th e  v a lu e  o f  th e  c ro p s  th e re o n  i f  n o t  h a rv e s te d  
b y  th e  o w n e r , a n d  f o r  th e  v a lu e  o f  a n y  im p ro v e m en ts , o r  f o r  th e  cost 
o f  r e m o v in g  th em  to  a n o th e r  s ite , i f  le s s  th a n  t h e i r  v a lu e .”

A p p ro v e d  J u ly  2 4 , 1 9 4 7 .

F E D E R A L -  AriD H-^ttWAY f \ C T  -  f \ l t >
A L A S K A N  A S S IS T A N C E

Sec . 138 . ( a )  S u b sec tio n  ( b )  o f  s e c t io n  7  o f  th e  F e d e ra l A id  
H ig h w a y  A c t o f  19 66  is  am ended  to  re a d  as f o l lo w s :

" ( b )  T h e re  is  h e re b y  a u th o r iz e d  to  be a p p ro p r ia te d  f o r  c o n s t ru c ­
t io n  o f  F e d e ra l-a id  h ig hw ay s  o f  th e  S ta te  o f  A la s k a , o u t  o f  th e  
H ig h w a y  T ru s t  F u n d  and  in  a d d it io n  to  fu n d s  o th e rw ise  m ade a v a i l­
a b le  to  th e  S ta te  o f  A la s k a  u n d e r t i t le  23 , U n ite d  S ta te s  Code , $ 20 ,-
43. 23 U .S .C .A . j  307(b). 44. 23 U .S .C .A . 5 506.

2028

0 0 0 ,0 0 0  f o r  e ach  o f  th e  f i s c a l y e a r s  e n d in g  J u n e  30 , 19 72  a n d  J u n e  
3 0 ,1 9 7 3 . "

( b )  A n y  r ig h t -o f -w a y  f o r  ro a d s , ro a dw ay s , h ig hw ay s , t ram w a y s , 
t r a i ls ,  b r id g e s , and  a p p u r te n a n t  s t ru c tu re s  re s e rv e d  by  sec tion  32 1  
( d )  o f  t i t le  4 8 , U n ite d  S ta te s  C ode  (6 1  S ta t . 4 1 8 , 1 9 4 7 ) , n o t  u t i liz e d  
b y  th e  U n ite d  S ta te s  o r  b y  th e  S ta te  o r  t e r r i t o r y  o f  A la s k a  p r i o r  to  
th e  d a te  o f  e n a c tm en t h e re o f , s h a l l be and  h e re b y  is  v aca ted  and  
re lin q u is h e d  by  th e  U n ite d  S ta te s  to  th e  end  and  in te n t  th a t  such  
re s e rv a t io n  s h a l l m e rg e  w ith  th e  fe e  a n d  be fo r e v e r  e x t in g u ish ed .

f e d e r a l  a c t s  o f  «; m o



YI4 Alaska 667 P A C IF IC  R E P O R T E R , 2d S E R IE S

ST A T E  o f A laska ,
A ppe llan t/C ros6 -AppeIlec ,

v.
A L A SK A  LA N D  T IT L E  A SSO C IA T IO N ; 

Secu rity  T it le  and T ru st Com pany o f  
A la sk a ; A la ska  T it le  G uaran ty C om pa­
n y ; B ro k e rs  T it le  C om pany; Law yers 
T it le  In su rance Agency, In c .; S a feco  T i­
t le  Agency, In c .; F a irb an k s  T it le  A gen ­
cy ; V a lle y  T it le  and E scrow  Com pany ; 
F i r s t  Am erican T itle  In su rance  Com pa­
n y ; T ran sam erica  T it le  In su rance  Com ­
pany ; Hansen Associates, an A la ska  
L im ited  P a rtn e rsh ip ; R icha rd  L . B oy - 
sen ; and Jack  W h ite  Com pany, Appe l- 
lees/C ross-A ppe llan ts ,

and
Theodo re  M . Pease, J r . , and C la ire  V .

Pease , Appellees.
T R A N S A M E R IC A  T IT L E  IN S U R A N C E  

CO M PA N Y , A ppe llan t,
v.

Theodo re  M . PE A SE , J r .. and C la ire  V .
Pease , Appellees.
N os . 5407, 5408.

Supreme Court o f A laska.
May 27, 1983. .

Appellees and Cross-Appellants Petition  
fo r  Rehearing Denied J u ly  8, 1983.

Appe llan ts and Cross-Appellees Pe tition  
f o r  Rehearing G ranU i  Ju ly  8, 1983.

As Amended Ju ly  8, 1983.

Action was brought fo r  dec la ra to ry  
ju dgm en t by association rep resenting v a ri­
ous t it le  insurance companies, ind ividual t i­
t le  insurance companies, and severa l land ­
owners against State , municipality, and o th ­
ers. The Superio r Court, Th ird  Judicia l 
D is tric t, Anchorage, V ic to r D . Carlson , J., 
entered judgm en t against S ta te  and tit le  
insurance company, and appeal was taken . 
The Supreme Court, Matthews, J ., held 
th a t: (1 ) tr ia l cou rt erred in decla ring that 
S ta te  could not take o r u tilize any portion

o f p roperty  ow ner’s land fo r  local road 
which was in excess o f  33 fo o t easement; 
(2 ) tr ia l court erred in declaring that nei­
the r S ta te  nor municipality could take any 
portion o f landowner’s p roperty  fo r  through 
road which was in excess o f easement 
w idths specified in th e ir respective patents 
w ithou t ju s t  compensation; and (3 ) publica­
tion in Fede ra l Reg ister im parted construc­
tive notice and served to preclude subse­
quent innocent purchaser status.

A ffirm ed  in part, reversed in pa rt, and 
remanded.

Rab inow itz, C.J., dissented in part and 
filed  opinion.

1. Pub lic  Lands ©=^>135(1)
R ig h t-o f-W ay  Act o f 1966, which p re ­

cludes S ta te  from  tak ing  p riva te ly  owned 
p roperty  by election o r exercise o f rese rva­
tion to S ta te  and tha t Act shall not be 
construed to  divest S ta te  o f  any r ig h t-o f- 
w ay o r o ther in terest in rea l p roperty  which 
was taken by Sta te , before e ffec tive date o f 
Act, by election o r exorcise o f its righ t to 
take  p roperty  through a reservation , was 
pot applicable to  State's ciaim o f 50 fo o t 
road easement a long south boundary o f 
landowner's p roperty , in tha t easement in 
question was established by departm ental 
o rd e r under au thority  o f statu te  to which 
R ig h t-O f-W ay  Act was inapplicable. 48 
U .S .C . (1958 Ed .) §§ 321a, 321d.

2. Pub lic  Lands e =  135(1)
S tak ing  requ irem ent o f  subsection o f 

departm ent o f  in te rio r o rder p rovid ing th a t 
rese rvation  and rights o f  way o r easements 
w ill attach as to  a ll new construction in­
vo lv ing  public roads in A laska when survey 
stakes have been set on ground and notices 
have been posted at approp riate points 
a long  rou te  o f new construction specifying 
type and w idth o f  roads was not applicable 
to road a ffe c tin g  landow ner’s p roperty , in 
th a t road was an existing road when o rder 
was p rom u lgated , while subsection by its 
express term s on ly applies to new construc­
tion.
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3. Pub lic  Lands e= 64
Befo re  highway may be created, there 

m ust be e ither some positive act on pa rt o f 
approp riate public au thorities o f state, 
c le a rly  m anifesting an intention to accept a 
g ran t, o r there must be public user fo r  such 
a period o f tim e and under such conditions 
as to  prove th a t the g ran t has been accept­
ed.
4 . Pub lic  Lands «=  135(1)

S taking requirement o f departm ent o f 
in te rio r o rder was inapplicab le to certain 
h ighway, in th a t highway was in existence 
by tim e o f homestead en try  o f  landowners’ 
predecessor. 48 U .S .C . (1958 Ed .) § 321d.
5. Pub lic  Lands 135(1)

T ria l cou rt erred in declaring th a t nei­
th e r State n o r municipality could take  any 
po rtion  o f landowner's p rope rty  fo r  through 
road which was in excess o f easement which 
was specified in the ir respective patents 
w ithou t ju s t  compensation.
6. Pub lic  Lands e = 1 3 5 ( l )

T ria l court properly  determ ined that 
ce rta in  landowners were entitled to declara­
tion against S ta te  and municipality that 
ne ithe r S ta te  nor municipality could take 
any portion o f  the ir properties fo r  through 
road which was in excess o f easement which 
was specified in their respective patents 
w ithou t ju s t compensation, where landown­
e r ’s property was entered in 1945, so that it 
was not he rea fte r entered fo r  purposes o f 
s ta tu te  under which m andatory reservation 
was lim ited to  patents fo r  land he rea fte r 
taken  up, o r located in te rr ito ry  o f A laska. 
P icke tt Act, §§ 1, 2, 43 U .S .C . (1970 Ed .) 
§§ 141, 142; 48 U.S.C. (1958 Ed .) § 321d.
7. In su rance e=>426.1

T itle  insurance company was liab le to 
p rope rty  owners under policy fo r  va lue o f 
17 fo o t strip taken pursuant to in te rio r de­
pa rtm en t order, in that pub lication o f pub­
lic land order in Federa l R eg iste r imparted 
constructive notice o f o rd er as to land it 
a ffec ted .
8. Pub lic  Lands *= 13 8

Pub lic land orders, which appeared in 
Fede ra l Reg ister, imparted constructive no-
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lice o f con flic ting  deed o r encumbrance, 
thereby preventing p roperty  owner from  
c laim ing innocent purchaser status.
9. E stopp e l <s=62.2(2)

Because publication o f  land orders in 
Federa l Reg ister im parted constructive no­
tice o f  easements which they created, tha t 
notice made reliance unreasonable, and thus 
State was not estopped from  c laim ing any 
easements under orders here involved.
10. Pub lic  Lands *= 1 3 5 (1 )

B y  operation o f  law , land conveyed by 
the United States is taken sub ject to p rev i­
ously established rights o f way where in­
strum ents o f  conveyance are s ilen t as to  the 
existence o f  such rights o f way.
11. Pub lic  Lands *=>135(1)

No su it to vacate o r annul a patent in 
o rder to establish a p reviously  existing 
righ t-o f-w ay  is necessary because patent 
contains an implied bylaw  condition th a t it 
is subject to  such a righ t-o f-w ay , and thus 
statute o f  lim itations expressed by statu te , 
provid ing th a t suits by the United States to 
vacate and annu l any patent sha ll oniy be 
brought w ith in six years a fte r  the date o f  
the issuance o f such patents did not apply. 
43 U .S .C .A . § 1166.

Jack McGee, A sst A tty . Gen., W ilson 
Condon, A tty . Gen., Juneau , fo r  appel- 
lant/cross-appellee.

David A . Devine and Michael W . Price, 
Groh, Eggers , Robinson, P rice & Johnson, 
Anchorage., fo r  appellees/cross-appellants.

B e fo re  R A B IN O W IT Z , C.J., and B U R K E , 
M A TTH EW S and COM PTON , JJ .

O P IN IO N
M A TTH EW S , Justice.
This is an action fo r  a dec la rato ry  ju dg ­

ment b rough t by an association represents 
ing various t it le  insurance companies, indi­
v idual t it le  insurance companies, and sever­
a l landowners against the S ta te  o f A laska, 
the Municipality o f Anchorage, and Theo­
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dore and C la ir Pease. N ine claims fo r  re ­
lie f were presented.

The fi rs t  claim sought a determ ination 
th a t a title  insurance policy issued by 
T ransamerica T itle  Insurance Company to 
the Peases excluded from  coverage any 
righ ts-o f-w ay created pursuant to  certain 
In te r io r  Departm ent O rders, namely, Public 
Land O rders 601, 757 ,1613 , and Departm en­
ta l O rder 2665.

The second claim fo r  re lie f sought a dec­
la ra tion  that claimed easements fo r  “ local 
roads”  as defined in DO 2665 could not be 
used by the S tate o r municipal governments 
because o f the A laska R igh t o f  W ay Act o f 
1966.

The third related to “ feeder roads" as 
defined in PLO  601 and DO 2665, seeking a 
declaration tha t rights-o f-w ay fo r  such 
roads could not be utilized because o f the 
A la ska  R ight o f W ay Act o f 1966.

The fou rth  claim fo r  re lie f concerned 
p roperty  owned by p la in tiff Hansen Associ­
ates a long the Seward H ighway. I t  alleged 
th a t the orig inal patentee had made a 
homestead en try  p rio r to the e ffec tive  date 
o f the fi rs t  o rder involved, P LO  601, and 
sought a declaration that no th rough road 
easement under P LO  601 o r 3ny o f its suc­
cessors could be claimed.

The fi f th  claim fo r  re lie f re fe rred  to a 
quitclaim  deed given on o r about A pril 7, 
1959, conveying the United S tates ’ interests 
in the highways in A laska to the State. 
The deed was recorded O -tober 2, 1969. 
This claim sought a declaration tha t the 
quitclaim  deed would have no e ffe c t on 
bona fide purchasers fo r  va lue who pur­
chased and recorded p rio r to  the State's 
record ing o f the quitclaim deed.

The sixth claim fo r  re lie f a lleged tha t the 
fa i lu re  o f the United States o r  the S tate to 
record PLOs 601, 757, and 1613 and DO 
2665 in a State recording o ffice  rendered 
any easements tha t m ight otherw ise have 
been created by those orders void as against 
subsequent innocent purchasers fo r  value 
who firs t du ly  recorded the ir interests.

The seventh claim alleged a theory o f 
estoppel against the State and Municipality,

c laim ing tha t fo r  tw enty years they had 
allowed p roperty  owners to  develop p roper­
ty  on which they now claim  an easement 
pursuant to PLO s 601, 757, and 1613 and 
DO 2665, th a t no notice o f  such claims had 
been given, and that individual p roperty  
owners would be prejudiced i f  the S ta te  and 
the M unicipality were now perm itted io 
u tilize such easements.

The eighth claim sought a declaration 
tha t no easement could be taken by the 
Sta te o r the M unicipa lity fo r  a local, feeder, 
o r th rough road under the au tho rity  o f 
PLO s 601, 757, and 1613 o r DO 2665 because 
o f the R igh t o f  W ay Act o f 1966.

The ninth claim  a lleged that p rio r to  the 
quit-claim  deed from  the United States to 
the S ta te  o f  A p ril 7 ,1 959 , the United S tates 
had patented to  p riva te  landowners p roper­
ty  which included righ ts-o f-w ay now 
claimed by the State . A declaration was 
sought th a t these patents were conclusive 
as against the S ta te  and that the patents 
could not be vacated o r  annulled because o f 
the six vea r statu te  o f lim itations set fo rth  
in 43 U!S.C . § 1166.

The Peases cross-claimed against the 
S ta te , a lleg ing  tha t the S tate un law fu lly  
claimed a 50 fo o t road easement a long the 
south boundary o f th e ir p roperty  whereas 
on ly  a 33 fo o t easement was described in 
the paten t from  the United States to the ir 
predecessor-in-interest. They sought ju s t  
compensation fo r  the 17 fo o t d iffe rence in 
the approx im ate sum o f  $3,000.00 plus in­
terest from  the date o f  taking . The Peases 
a lso coun teH aim ed  against Transamerica, 
a lleg ing th a t i f  the Sta te was entitled to a 
fu l l 50 fo o t righ t-o f-w ay T ransamerica 
would be obliged under the t it le  policy to  
compensate them  fo r  the va lue o f the 17 
fo o t strip .

B e fo re  answering, the S tate filed a mo­
tion fo r  a m ore de fin ite statement request­
ing lega l descriptions o f  p roperty  across 
which the complaint a lleged th a t the S ta te  
was c laim ing rights-o f-w ay. In  response, 
the p la in tiffs  described the p roperty  owned 
by Hansen Associates a long the Seward 
H ighway, w ith respect to the fou rth  claim 
fo r  re lie f, and p roperty  owned by p la in ti ff
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Richard L . Boysen which a lso lay a long the 
Seward H ighway, with respect to the sev­
enth claim The State then answered the 
complaint, p lacing in controversy a ll the 
lega l theories o f the p la in tiffs .

The State , a ll p la in tiffs , and the Peases 
moved fo r  summary judgm en t as to a ll 
claims. The cou rt denied the S ta te ’s mo­
tion , granted the p la in tiffs ’ motion as to the 
second, th ird , and eighth claims, and g ran t­
ed the Peases’ motion as to  the ir cross-claim 
and counterclaim . Fo llow ing  en try  o f a 
memorandum  o f decision re flec ting  these 
actions the court entered a dec la rato ry  
judgm en t containing fo u r numbered pa ra ­
graphs, which proceed from  the abstract to 
the particu lar. They are :

1. The S ta te  o f  A laska and the Munic­
ipa lity  o f  Anchorage a re  claim ing high­
way easements fo r  loca l, feeder, and 
through roads in excess o f easement 
widths specified in patents issued to  A las­
ka  property owners. Said easements a re  
claimed by the Sta te o r the M unicipa lity 
pursuant to authority  derived from  Pub ­
lic  Land O rders 601, 757, 1613 and De­
partm ent O rder 2665. F o r  the reasons 
set fo rth  in the Memorandum  o f Decision 
dated May 7, 1980, the court hereby 
awards P la in ti ffs  a sum mary judgm ent 
against the Sta te  o f A la ska  and the Mu­
nicipality o f Anchorage dec laring tha t the 
S ta te  and the M unicipa lity may not take 
o r utilize p roperty  fo r  local,- feeder, o r 
through roads in excess o f  the widths set 
fo r th  in the patents to the a ffec ted  p rop­
erties w ithout ju s t  compensation to the 
owners o f the a ffec ted  properties unless 
such local, feeder, o r th rough roads were 
occupied and staked by the S tate o f  A la s­
ka  o r the Municipality o f  Ar.chprage p rio r 
to  April 14, 1966, o r w ere specifica lly 
designated in the patents to  the a ffec ted  
rea l properties.

2. The P la in ti ffs  Hanson [sic] Associ­
ates and Richard L. Boysen are hereby 
awarded a summary judgm en t against 
the State o f  A laska and the Municipality 
o f  Anchorage declaring th a t neither the 
S ta te  nor the Municipality can take any 
portion o f the ir p roperties fo r  the 
through road presently  known as the Old 
Seward H ighway which is in excess o f
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the easement widths specified in the ir 
respective patents w ithout ju s t compen­
sation.

3. The Defendants Pease are hereby 
awarded a summary judgm ent on their 
cross-claim  against the S tate o f A laska 
dec laring tha t the State may not take o r 
u tilize any portion o f  the Peases’ land fo r  
the local road presently known as Rabbit 
C reek Road which is in excess o f  the 
33 -fo o t easement width specified in the 
paten t to the Peases' p roperty  w ithout 
ju s t  compensation. The Peases' property 
is described as Lot 191, Section 33, Town­
ship 12 N orth , Range 3 West, Seward 
M eridian, Anchorage Record ing D istrict, 
Th ird  Judicial D istrict, S ta te  o f A laska.

4. The Defendants Pease are hereby 
awarded a sum mary judgm ent on the ir 
counterclaim  against Transamerica T itle  
Insurance Company declaring that T ran s­
america is liab le under its tit le  insurance 
policy issued to  the Peases fo r  the tak ing 
by the Sta te  o f A laska o f a 17-foot strip 
o f  land fo r  the local road known as Rab­
bit C reek Road, which 17 -foot strip  o f 
land was in excess o f  a 33 -foo t easement 
specified in the Peases’ patent. However, 
since the Sta te  o f A laska must compen­
sate the Peases fo r  the tak ing o r u tiliza ­
tion o f said additional 17-foot easement, 
the Peases shall collect ju s t compensation 
from  the S tate o f  A laska, and upon re­
ceipt o f said ju s t  compensation the Peases 
shall no t be entitled to recover damages 
from  Transamerica T itle  Insurance Com­
pany fo r  said tak ing  o f the additional 
17 -foot s trip  o f  property.
The S ta te  has appealed from  this ju d g ­

ment. The p la in tiffs  have cross-appealed, 
c laim ing th a t the superior court should 
have gran ted  them judgm ent on the ir 
fo u rth , f i f th , sixth , seventh, and ninth 
claims fo r  “ e lie f. In  addition, Transamerica 
T it le  has appealed from  the judgm ent 
against it in fa v o r o f the Peases.

I

T H E  ST A T E ’S  A PPE A L  AS TO T H E  
PE A SE S ’ P R O PE R T Y  

W'e tu rn  f i r s t  to the appeal o f  the S tate 
as it re lates to the Peases' property .
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The patent to the 2.5 acre Pease parcel 
was issued on October 4, 1955, pursuant to 
the Small T ract Act o f 1938, 43 U .S .C . 
§§ 682a-682e (1938), repealed by Pub .L . 
No. 94 -579 , T itle  V I I ,  § 702 (1976). The lo t 
was leased to the Peases' predecessor-in-in- 
terest on May 1, 1953. The paten t contains 
tw o re levan t reservations. One is a b lanket 
reservation fo r  roads "constructed o r to be 
constructed by o r under au thority  o f the 
Un ited  States or by any Sta te  created ou t 
o f  the T e rrito ry  o f A laska, . . . "  This res­
e rvation was made pursuant to  48 U .S .C . 
§ 321d, ch. 313, 61 S ta t. 418 (1947), repea led  
by  Pub .L . No. 86 -70 , § 21 (d )(7 ), 73 S tat. 146 
(1959 ), which provides in pa rt:

In  a ll patents fo r  lands he rea fte r taken 
up, entered, o r located in the T e rrito ry  o f 
A laska , and in a ll deeds by the United 
States he rea fte r conveying any lands to 
which it may have reacquired tit le  in said 
T e rrito ry  not included w ithin the lim its 
o f any organized municipality, there shall 
be expressed that there is reserved, from  
the lands described in said paten t o r deed, 
a righ t-o f-w ay thereon fo r  roads, road­
ways, highways, tram ways, tra ils , 
bridges, and appurtenant structu res con- 

. structed o r to  be constructed by o r under 
the authority  o f the United States o r o f  
any State created out o f the T e rr ito ry  o f 
A la sk a . . . .

The o ther re levan t reservation in the patent 
reserves a 33 fo o t righ t-o f-w ay fo r  roadway 
purposes a long the south and east bounda-
1. 14 Fed.Reg. 5048 (1949).
2. 16 Fed.Reg. 10,749 (1951).

3. 16 Fed.Reg. 10,752 (1951).
4. 14 Fed.Reg. 5048 (1949). The quoted lan­

guage is from the sixth paragraph o f PLO 601. 
The sixth paragraph in full slates:

Subject to valid existing rights and to exist­
ing surveys and withdrawals fo r other than 
highway purposes, the public lands in Alaska 
lying within 300 feet on each side of the 
center line of the Alaska Highway, 150 feet 
on each side of the center line of all other 
through roads, 100 feet on each side of the 
center line of all feeder roads, and 50 feet on 
each side of the center line of all local roads, 
in accordance with the following classifica­
tions, are hereby withdrawn from all forms

ries o f  the t ra c t  Rabbit Creek Road lies on 
the south boundary o f the Peases' property . 
As this rase has been presented a ll parties 
have assumed that Rabbit Creek Road was 
in existence as a local road a t a ll times 
re levan t to the various o rders he rea fte r dis­
cussed. W e make the same assumption.

In  1978 the State widened Rabb it Creek 
Road from  66 fe e t to 100 fee t. The road 
occupied a 33 fo o t s trip  on the Peases’ prop­
e rty  before w idening and a 50 fo o t strip  
a fte r  widening. The S ta te  claimed a 50 
fo o t easement on each side o f the center 
line o f Rabbit Creek Road, citing PLO s 
6 0 1 1 and 757,2 and DO 2 6 6 5 3 a« au thority  
f o r  w idening the road w ithout compensat­
ing the Peases fo r  tak ing  the ex tra  17 feet.

P LO  601, e ffec tive  A ugust 10, 1949, w ith­
d rew  “ the public lands in A laska ly ing  w ith ­
in . . .  150 fe e t on each side o f the center 
line o f a ll . . .  th rough roads, 100 fe e t on 
each side o f the center line o f  a ll feeder 
roads, and 50 fe e t on each side o f the center 
line o f a ll local roads, . . .  from  a ll fo rm s o f 
approp ria tion under the public land laws, 
. . . "  and reserved them " fo r  highway pu r­
poses." 4

The Secre tary  o f the In te r io r p rom u lgat­
ed PLO  757 and DO 2665 on October 19, 
1951. 16 Fed .Reg. 10,749, 10,752 (1951). 
DO  2665 was filed  firs t . Id . a t 10,752. I t  
established, among o th er things, easements, 
ra th e r than w ithdraw als, o f  50 fe e t on each

o f appropriation under the public land laws, 
including the mining and mineral-leasing 
laws, and reserved for highway purposes: 

Through Roads 
Alaska Highway, Richardson Highway, 

Glenn Highway, Haines Highway, Tok Cut- 
Off.

Feeder Roads 
Steese Highway, Elliott Highway, McKin­

ley Park Road, Anchorage-Potter-Indian 
Road, Edgerton Cut-Off, Tok Eagle Road, 
Ruby-Long-Poorman Road, Nome-Solomon 
Road, Kenai Lake-Homer Road, Fairbanks- 
College Road, Anchorage-Lake Spenard 
Road, Circle Hot Springs Road.

Local Roads 
All roads not classified above as Through 

Roads or Feeder Roads, established or main­
tained under the jurisdiction o f the Secretary 
o f the Interior.

Id. at 5046-49 (1949),
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side o f  the center line o f each local road and 
o f 100 fee t as to each feeder road .5 PLO  
757 amended the sixth paragraph o f PLO  
601, see note 4 supra, increasing the w ith­
d raw a l fo r  the Seward H ighway [the An- 
chorage -Potle r-lnd ian  Road in PLO  601] 
from  100 fee t to 150 fee t on each side o f the 
cen te r line. 16 Fed.Reg. 10,749, 10,750 
(1951 ). PLO  757 repealed the genera l w ith­
d raw a l fo r  local and feeder roads contained 
in the sixth paragraph o f P LO  601, thus
5. 16 Fed.Reg. 10.752 (1951). DO 2665 pro­

vides:
Rights-of-Way for Highways in Alaska

Section 1. Purpose, (a) The purpose of 
this order is to (1) fix the width of all public 
highways in Alaska established or main­
tained under the jurisdiction of the Secretary 
o f the Interior and (2) prescribe a uniform 
procedure for the establishment of rights-of- 
way or easements over or across the public 
lands fo r such highways. Authority for these 
actions is contained in section 2 of the act of 
June 30, 1932 (47 Stat. 446, 48 U.S.C. 321a).

Section 2. Width o f public highways, (a) 
The width of the public highways in Alaska 
shall be as follows:

(1) For through roads: The Alaska High­
way shall extend 300 feet on each side of the 
center line thereof. The Richardson High­
way, Glenn Highway, Haines Highway, Se- 
ward-Anchorage Highway, Anchorage-Lake 
Spenard Highway and Fairbanks-College 
Highway shall extend 150 feet on each side of 
the center line thereof.

(2) For fteder roads: Abbott Road (Kodiak 
Island), Edgerton Cutoff, Elliott Highway, Se­
ward Peninsula Tram road, Steese Highway, 
Sterling Highway, Taylor Highway, North­
way Junction to Airport Road, Palmer to Ma- 
tanuska to Wasilla Junction Road, Palmer to 
Finger Lake to Wasilla Road, Glenn Highway 
Junction to Fishhook Junction to Wasilla to 
Knik Road, Slana to Nabesna Road, Kenai 
Junction to Kenai Road, University to Ester 
Road, Central to Circle Hot Springs to Por­
tage Creek Road, Manley Hot Springs to 
Eureka Road, North Park Boundary to Kant- 
ishna Road, Paxson to McKinley Park Road, 
Sterling Landing to Ophir Road, Iditarod to 
Flat Road, Dillingham to Wood River Road, 
Ruby to Long to Poorman Road, Nome to 
Council Road and Nome to Bessie Road shall 
each extend 100 feet on each side of the 
center line thereof.

(3) For local roads: All public roads not 
classified as through roads or feeder roads 
shall extend 50 feet on each side o f the center 
line thereof.

Section 3. Establishment o f rights-of-way 
o r easements, (a) A reservation for highway 
purposes covering the lands embraced in the 
through roads mentioned in section 2 of this
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e ffec ting  a revocation o f  the 601 w ithdraw ­
a ls as to them. However, P LO  757 ac­
know ledged that DO 2665 had a lready es­
tablished easements as to  fe ede r and local 
roads and did not pu rpo rt to  revoke them. 
The fin a l paragraph o f  P LO  757 states: 

Easements having been established on 
the lands released by this order, such 
lands are not open to approp ria tion under 
the public land la w s . . .  . 6

order was made by Public Land Order No. 
601 of August 10, 1949, as amended by Pub­
lic Land Order No. 757 o f October 16, 1951. 
That order operates as a complete segrega­
tion of the land from all forms o f appropria­
tion under the public-land laws, including the 
mining and the mineral leasing laws.

(b) A right-of-way or easement for high­
way purposes covering the lands embraced in 
the feeder roads and the local roads equal in 
extent to the width of such roads as estab­
lished in section 2 o f this order, is hereby 
established for such roads over and across 
the public lands.

(c) The reservation mentioned in para­
graph (a ) and the rights-of-way or easements 
mentioned in paragraph (b) will attach as to 
all new construction involving public roads in 
Alaska when the survey stakes have been set 
on the ground and notices have been posted 
at appropriate points along the route o f the 
new construction specifying the type and 
width of the roads.

Section 4. Road maps to be filed in proper 
Land Office. Maps o f all public roads in 
Alaska heretofore or hereafter constructed 
showing the location o f the roads, together 
with appropriate plans and specifications, 
will be filed by the Alaska Road Commission 
in the proper Land Office at the earliest pos­
sible date for the information o f the public. 

Id.
6. 16 Fed.Reg. 10,749, 10,750 (1951). The text 

o f PLO 757 so far as it is relevant here states:
The sixth paragraph o f Public Land Order 

No. 601 of August 10, 1949, reserving public 
lands for highway purposes, commencing 
with the words "Subject to valid existing 
rights", is hereby amended to read as fo l­
lows:

Subject to valid existing rights and to exist­
ing surveys and withdrawals fo r other than 
highway purposes and public lands in Alaska 
lying within . . .  150 feet on each side o f the 
center line o f the . . .  Seward-Anchorage 
Highway . . .  are hereby withdrawn from all 
forms o f appropriation under the public-land 
laws including the mining and mineral-leas­
ing laws, and reserved fo r highway purposes.

Easements having been established on the 
lands released by this order, such lands are

w m m m m m
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Thus one e ffec t o f PLO  757 and DO 2665 
was to substitute easements fo r  the w ith­
d raw a ls made in PLO  301 as to local and 
fe ed e r roads.

The Sta te ’s claim to the fu ll 50 fee t, from  
the center line , o f Rabbit C reek Road is in 
a ll re levan t respects identical to  the claim 
th a t it  successfully asserted in S tate , De­
pa rtm en t o f  H ighways v. Green, 586 P.2d 
595 (A laska 1978). In  Greer., as in the 
Peases' claim , the patents were issued by 
the United States under the Sm all T ract 
A ct and contained b lanket roadway ease­
m ents under 48 U .S .C . § 321d as well as 
specific 33 fo o t easements. The local road 
in question in both cases was bu ilt before 
DO  2665 was promu lgated, and the lease as 
w e ll as the patent was issued a fte r  p rom u l­
ga tion  o f DO  2665. W e held in Green tha t 
DO  2665 was issued pu rsuant to 48 U .S .C . 
§ 321a, as distinct from  48  U .S .C . § 321d; 
th a t DO 2665 was applicable to  patents 
issued under the Sm all T rac t Act; and tha t

not open to appropriation under the public- 
land laws except as a part o f a legal subdivi­
sion, if surveyed, or an adjacent area, if un­
surveyed, and subject to the pertinent ease­
ment.

Id. at 10,749-FO.
7. The Right-of-Way Act of 1966 states:

Section 1. PURPOSE. This Act is intend­
ed to alleviate the economic hardship and 
physical and mental distress occasioned by 
the taking of land, by the State o f Alaska, for 
which no compensation is paid to the persons 
holding title to the land. This practice has 
resulted in financial difficulties and the depri­
vation of peace o f mind regarding the securi­
ty of one's possessions to many citizens of 
the State o f Alaska, and which, if not cur­
tailed by law, will continue to adversely af­
fect citizens of this state. Those persons 
who hold title to land under a deed or patent 
which contains a reservation to the state by 
virtue of the Act of June 30, 1932, ch. 320, 
sec. 5. as added July 24, 1947, ch. 313, 61 
Stat. 418, are subject to the hazard o f having 
the State o f Alaska take their property with­
out compensation because all patents or 
deeds containing the reservation required by 
that federal Act reserve to the United States, 
or the state created out o f the Territory of 
Alaska, a right-of-way fo r roads, roadways, 
tramways, trails, bridges, and appurtenant 
structures either constructed or to be con­
structed. Except fo r this reservation the 
State of Alaska, under the Alaska constitu­
tion and the constitution of the United States,

the 50 fo o t righ t-o f-w ay established by DO 
2665 was e ffec tive  even though only a 33 
fo o t righ t-o f-w . v was expressed in the pat­
ent. 586 P.2d a t 600-03 .

The superio r court reasoned that Green 
was not con tro lling  because o f  the p rov i­
sions o f  the R ig h t-o f-W ay  A ct o f  1966, ch. 
92  S .L .A . 1966.7 Sections 2 and 3 contain 
the opera tive provisions o f the R igh t-o f- 
W ay  Act o f  1966. Section 2 precludes the 
S ta te  from  tak ing  “ p riva te ly  owned proper­
ty  by the election o r exercise o f a rese rva­
tion to the state  acquired under [48 U .S .C . 
§ 321d ]," and section 3 provides that the 
A ct sha ll not be construed to divest the 
S ta te  o f  “ any righ t-o f-w ay  o r o ther in terest 
in rea l p roperty  which was taken by the 
state , be fo re  the e ffec tive  date o f this Act, 
by the election o r exercise o f its rig h t to 
take p roperty  through a reservation ac­
quired under‘ [48 U .S .C . § 321d ].”  The e f­
fec tive  date o f  the R ig h t-o f-W ay  A ct o f 
1966 was A p ril 14, 1966.

would be required to pay just compensation 
fo r any land taken fo r a right-of-way. It is 
declared to be the purpose o f this Act to 
place persons with land so encumbered on a 
basis of equality with all other property hold­
ers in the State of Alaska, thereby preventing 
the taking of property without payment of 
just compensation as provided by law, and in 
the manner provided by law.

Section 2. TAKING OF PROPERTY UN­
DER RESERVATION VOID. After the effec­
tive date of this Act, no agency of the state 
may take privately-owned propeity by the 
election or exercise of a reservation to the 
state acquired under the Act of June 30, 
1932, ch. 320, sec. 5, as added July 24, 1947, 
ch. 313, 61 Stat. 418, and taking of property 
after the effective date of this Act by the 
election or exercise o f a reservation to the 
state under that federal Act is void.

Section 3. PROSPECTIVE APPLICATION. 
This Act shall not be construed tc divest the 
state of, or to require compensation by the 
state for, any right-of-way or other interest in 
real property which was taken by the state, 
before the effective date of this Act, by the 
election or exercise o f its right to take prop­
erty through a reservation acquired under the 
Act o f June 30, 1932, ch. 320, sec. 5, as added 
July 24, 1947, ch. 313, 61 Stat. 418.

Section 4. SHORT TITLE. This Act may 
be cited as the Right-Of-Way Act of 1966.

Section 5. EFFECTIVE DATE. This Act 
takes effect on the day after its passage and 
approval or on the day it becomes law with­
out such approval.
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[1 ] The court erred in app ly ing the 
R igh t-o f-W ay Act o f 1966 to the Pease case. 
I t  is applicable on ly to  in terests taken by 
the State under a b lanket reservation creat­
ed pursuant to  48 U .S .C . § 321d. W e held 
in Green tha t easements established by DO 
2665 were established under the au thority  
o f  section 3 ? la , not section 321d .8 Green, 
586 P.2d a t 600 n. 17. F u rth e r, we held in 
Sta te , Departm ent o f  H ighways v. Crosby, 
410 P.2d 724 (A laska  1966) tha t § 321d did 
not apply a t a ll to patents issued under the 
Sm all T ract Act. id . a t 728.

[2 ] The superior court also concluded in 
its Memorandum o f Decision th a t the ease­
m ent which otherw ise would have been cre­
ated under DO 2665 on Rabb it Creek Road 
did not come into being “ until the righ t-o f- 
way was staked by the term s o f  DO 2665." 
This statement re fe rs  to  subsection 3(c) o f 
DO 2665, which provides:

The reservation mentioned in pa ra ­
graph (a ) and the righ ts-o f-w ay o r  ease­
ments mentioned in parag raph (b ) w ill 
attach as to  a ll new construction invo lv­
ing public roads in A laska when the su r­
vey stakes have been set on the ground 
and notices have been posted a t appropri-

8. A memorandum from the Chief Counsel of 
the Bureau o f Land Management to the Di­
rector of the Bureau, dated February 7, 1951, 
explains well the extent o f the authority grant­
ed to the Secretary of the Interior under 
§ 321a. The memorandum states in part:

Prior to the issuance of Public Land Order 
No. 601 . . . ,  nearly all public roads in Alaska 
were protected only by easements. Right-of- 
way easements were acquired under section 
2477 of the Revised Statutes (43 U.S.C. sec. 
932) by the construction o f roads. This sec­
tion granted a right-of-way for the construc­
tion of highways over public lands not re­
served for public uses.

Section 2 of the Act of January 27, 1905 
(33 Stat. 616), incorporated with amend­
ments into 48 U.S.C. secs. 321-323, estab­
lished a Board o f Road Commissioners in the 
then Territory o f Alaska to function under 
the jurisdiction o f the Secretary o f War. 
This section provided:

"Sec. 2. * • * The said board shall have 
the power, and it shall be their duty, upon 
their own motion or upon petition, to locate, 
lay out, construct, and maintain wagon roads 
and pack trails • * *. The said board shall 
prepare maps, plans, and specifications of

eS7 P Jd — l 7
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ate points along the rou te o f  the new 
construction specifying the type and 
width o f the roads.5 

The superior cou rt’s conclusion that the 
stak ing requirement o f  section 3(c ) was ap­
p licable to Rabbit C reek Road is erroneous. 
Section 3(c) by its express term s on ly  ap­
plies to  new construction. Rabbit Creek 
Road was an existing road when the o rder 
was promulgated. As to existing roads, 
subsection 3 (b ) o f the o rder establishes a 50 
foo t easement in the present, ra th e r than 
the fu tu re , tense and contains no call fo r  
additional action in o rder to  f ix  the ease­
ment. I t  states:

A right-o f-w ay o r easement fo r  highway 
purposes covering the lands embraced in 
the . . .  local roads equal in exten t to  the 
width o f such roads as established in sec­
tion 2 o f this order, is hereby established 
fo r  such roads over and across the public 
lands.

16 Fed.Reg. 10,752 (1951) (emphasis added). 
Subsection (3 ) o f section 2 o f  DO  2665 set 
.the width o f local roads a t 50 fe e t on each 
side o f the center line. Thus, these two 
sections o f DO  2665 established a 50 foo t 
easement fo r  Rabbit Creek Road.

everv road or trail thev may locate and lay 
out, • * * “

Section 3 of the Act of August 24, 1912 (37 
Stat. 512, 48 U.S.C. secs. 23 and 24), under 
which Alaska was organized as a Territory, 
provided that the authority o f the legislature 
o f the Territory should not extend to certain 
statutes o f the United States including the 
Act of January 27, 1905, supra, and the sev­
eral acts amendatory thereof.

Section 2 of the Act of June 30, 1932 (47 
Stat. 446, 48 U.S.C. sec. 321a), provides: 

"Sec. 2. The Secretary of the Interior shall 
execute or cause to bt executed all laws 
pertaining to the construction and mainte­
nance o f roads and trails and other works in 
Alaska heretofore administered by said board 
o f road commissioners under the direction of 
the Secretary of War; * *

The authority of the Secretary o f the Interi­
or conferred by the above-cited acts to "lo­
cate, lay out, construct and maintain" public 
roads in Alaska clearly implies the right to 
fix the width of the roads. This width is not 
fixed by any statute.

9. 16 Fed.Reg. 10,752 (1951). For the full text 
of DO 2665, see note 5 supra.
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[3 ] The history o f the p rom u lgation o f  
DO  2665 also demonstrates that the stak ing 
requirem ent applies on ly to new construc­
tion , not existing roads. In  te rr ito r ia l days 
road easements were created across public 
land under 43 U .S .C . § 932, repea led by 
Pub .L . N o. 94 -579 , T itle  V I I ,  § 706(a) 
(1976), a statu te rem arkab le fo r  its b revity , 
which provided:

The righ t-o f-w ay fo r  the construction 
o f highways over public lands, not re ­
served fo r  public uses, is hereby granted. 

This b lanket g ran t had to be accepted. A 
common method o f acceptance was the 
building o f  a road by a public au th o rity .10 
B u t other methods o f acceptance were also 
recognized. As we stated in H am erly  v. 
Denton, 359 P.2d 121 (A la ska  1961) w ith 
respect to 43 U .S .C . § 932:

[B ]e fo re  a highway may be created, there 
must be e ither some positive act on the 
p a rt o f the appropriate public authorities 
o f  the state , c learly  m an ifesting  an in ten­
tion to accept a grant, o r the re  must be 
public user fo r  such a period o f time and 
under such conditions as to prove th a t the 
g ran t has been accepted.

Id . a t 123 (foo tno te  om itted). In  Girves v. 
K en a i Peninsula Borough, 536 P .2d 1221 
(A laska 1975), we held th a t enactment by 
the te rrito ria l leg islature o f a law  dedicat­
ing a fo u r rod strip a long a ll section lines 
fo r  roadway purposes was a positive act o f 
acceptance o f the section 932 g ran t. Id . a t 
1225-26.

When acceptance o f the section 932 g ran t 
occurred by construction o f a road by an 
appropriate public au thority , a question re ­
mained regard ing  the w idth o f  the rig h t-o f- 
way thereby created. I t  was held tha t the 
w idth was not confined necessarily to the 
trave led portion o f the roadw ay, but that 
“ local laws, customs and usages" would con­
tro l. City o f  B u tte  v. Mikosowitz, 39 M on t 
3 5 0 ,1 0 2  P . 593, 595 -96 (1909 ); see a lso B a ll 
v. Stephens, 68 Cal.App.2d 843, 158 P.2d 
207, 209 (1945).
10. See Clark v. Taylor. 9 Alaska 298, 303 

(D.Alaska 1938); Ball v. Stephens, 68 Cal. 
App.2d 843, 158 P.2d 207, 209 (1945); Moulton 
v. Irish. 67 Mont. 504, 218 P. 1053, 1054 (1923).

One purpose o f DO 2665 was to define as 
a m atte r o f  local law o r usage the w idth o f 
roadway easements which had been created 
by the construction o f  roads and which 
would be created in the fu tu re  by the con­
struction o f new roads. The memorandum 
o f Feb rua ry  7, 1951, from  the chief counsel 
o f  the Bureau o f Land M anagement to the 
B u reau ’s d ire c to r11 makes this c lear: 

N otw ithstanding that section 2477 o f  the 
Revised Statutes (43 U .S .C . § 932) does 
not fix  the width o f  the righ ts-o f-w ay 
granted by it, the width when fixed  by a 
positive act o f the p roper S tate o r T e rr i­
to ria l authorities has been held valid. 
Costain v. Turner (1949) [72 S.D . 427], 36 
N .W .2d 3S2; Bu tte  v. Mikosow itz (1909) 
[39 Mont. 350], 102 P . 593. In  both cases, 
the width fixed included an area in excess 
o f  the beaten path o r track . The reasons 
which sustain the conclusion reached in 
those cases support the conclusion tha t in 
the case o f public highways in A laska 
constructed or maintained under the ju r ­
isdiction o f the Secretary o f the In te rio r, 
the width o f the highways may be fixed 
by that o ffic ia l.

The memo goes on to suggest the publica­
tion o f an order,, which was to become DO 
2665, in term s which make it c lear that the 
stak ing requirement on ly  applies to  new 
construction and not to existing roads:

The fo llow ing  procedure is suggested fo r  
the establishment o f highway easements 
o f  prescribed widths in A laska:

(1 ) The issuance o f  an o rder by the 
Secretary o f the In te rio r to be published 
in the Federa l Reg ister fix in g  the width 
fo r  existing roads and the width fo r  new 
construction, including changes in the lo ­
cation o f existing roads, and extensions 
o f  such roads. In  the case o f  new  con­
struction , the o rder can on ly  be e ffec tive  
when the survey stakes have been set on 
the ground.

(Emphasis added).
F u rth e r, the Superior Court's conclusion 

th a t the staking requirement applies to ex-
11. An excerpt from this memorandum is quot­

ed at note 8 supra.
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isting roads as well as to roads to be con­
structed in the fu tu re  is in con flic t with ou r 
ho lding in Green, supra. The local road in 
question there was constructed before the 
promulgation o f DO 2665. As to  the Green 
parce l, we held that the 50 fo o t rig h t-o f- 
way was fixed as o f the promu lgation o f  
the order. Green, 586 P.2d a t 604.

F o r these reasons we conclude tha t the 
S ta te ’s appeal with respect to the adverse 
judgm ent on the cross-claim o f the Peases 
is well-founded. The th ird  paragraph o f 
the declaratory judgm ent is the re fo re  r e ­
versed. Since the firs t paragraph o f the 
judgm en t includes the situation presented 
in the Pease case, it too must be reversed.

I I
TH E  STATE 'S A P P E A L  A S TO 

BO YSEN ’S P R O PE R T Y  
The discussion in this section concerns the 

p la in t i f f ’s eighth claim fo r  re lie f, which is 
re flected in the second and th ird  para­
g raphs o f the judgment. This discussion is 
a lso re levant to the second claim fo r  re lie f 
re la tin g  to feeder roads. Because specific 
fac ts concerning the Hansen parcel requ ire 
th a t it be treated d iffe ren t ly , we exclude it 
from  this discussion and focus instead on 
the Boysen property .

This aspect o f the case invo lves an addi­
tiona l public land order tha t was not in­
volved in the discussion o f the Pease case. 
This order, PLO  1613, was promulgated 
A pril 7, 1958. 23 Fed .Reg. 2376, 2378 
(1958). PLO  1613 revoked PLO  601 which,
12. 23 Fed.Reg. 2376. 2377 (1958). PLO 1613 

provides in pertinent part:
1. Public Land Order No. 601 of August 

10, 1949, as modified by Public Land Order 
757 of October 16, 1951, reserving for high­
way purposes the public lands o f Alaska ly­
ing . . .  within 150 f'«“  on each side o f the 
center line of the . . .  Seward-Anchorage 
Highway . . .  is hereby revoked.

3. An easement for highway purposes, in­
cluding appurtenant protective, scenic and 
service areas, over and across the lands de­
scribed in paragraph 1 of this order, extend­
ing 150 feet on each side of the center line of 
the highways mentioned therein, is hereby 
established.

LA N D  T IT L E  A SS ’N  A laska 723
714 (Alaska 1883)

as modified by PLO  757, had w ithdrawn 
and reserved fo r  highway purposes 150 feet 
on each side o f the Seward H ighway. Id . 
a t 2376. P LO  1613 converted the 150 foo t 
Seward H ighway rig h t-o f-w ay  to an ease­
m ent o f the same w id th .12

The Boysen parcel consists o f  some 80 
acres jo in in g  the Seward H ighway. The 
paten t was issued to Bovsen ’s predecessor 
on May 15, 1952, under the Homestead Act. 
The homestead en try  was made January  2, 
1951. The paten t contains a b lanket reser­
vation fo r  road righ ts-o f-w ay as required by 
48 U .S .C . § 321d. See page 718 supra.

Setting  aside the possible e ffec t o f the 
section 321d rese rvation , the homestead en­
t ry  o f  B oysen ’s predecessor in January  1951 
fix es the date from  which the property 
righ ts o f  the owners o f  the parcel are to be 
measured.13 As o f th a t date, P LO  601 had 
w ithdrawn 100 fee t o f  land from  each side 
o f the center line o f the Seward Highway. 
14 Fed .Reg . 5048 (1949).

The superio r court was apparen tly  o f  the 
view  tha t unless the S ta te  had fu lly  occu­
pied o r staked this 100 fee t be fo re  the e f­
fective date o f  the R ig h t-o f-W ay  A ct o f 
1966, tha t act e lim inated the w ithdrawal. 
W e disagree.

[4 ] The Seward H ighway was in exist­
ence by the time o f the homestead entry . 
The superio r court apparen tly  imposed the 
s tak ing requ irem ent because o f  section 3 o f 
DO  2665.14 F o r the reasons we have ex­
pressed w ith respect to  the Peases’ p roper­
ty , the superio r cou rt’s conclusion concern­
ing the applicability o f  the stak ing require-

5. The easements established under para­
graphs 3 and 4 of this order shall extend 
across both surveyed and unsurveyed public 
lands described in paragraphs 1 and 2 o f this 
order fo r the specified distance on each side 
o f the center line o f the highways . . .  as 
those center lines are definitely located as of 
the date o f this order.

Id. at 2376-77.
13. See part III infra.
14. Subsection (a)(1) o f section 1 of DO 2665 

recognizes expressly the 150 foot withc’ -awa! 
for the Seward Highway expressed in PLO 757. 
See note 5 supra.
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m ent to the Seward H ighway is erroneous. 
The Seward Highway was not new con­
struction in 1949, when PLO  601 was p ro ­
mulgated , o r in 1951, when DO  2665 was 
promulgated . I t  had a fixed  location and 
the boundaries o f its rig h t-o f-w ay  were as­
certainab le by re fe rr in g  to  the applicable 
P LO  and measuring from  its center line.

In  addition, the 100 fo o t rig h t-o f-w ay  
f i r s t  created by PLO  601 does not depend 
fo r  its existence on the reservation placed 
in the patent under section 321d. P LO  601 
was issued pursuant to Executive O rder 
9337, 8 Fed.Reg. 5516 (1943), under which 
the President o f the United S tates de legat­
ed his au thority  to the Secre tary  o f the 
In te r io r  under 43 U .S .C . § 141, ch. 421, § 1, 
36 S ta t. 847 (1910), repealed by  Pub .L . No. 
94 -579 , T itle  V I I ,  § 704(a) (1976), au thoriz ­
ing  w ithdrawal o f public lands in A laska fo r  
specified public purposes.15 As previously 
noted, the R igh t-o f-W ay A ct o f 1966 applies 
on ly  to rights-o f-w ay acquired under sec­
tion 321d reservations.

[5 ] F o r the above reasons the second 
paragraph o f the judgm en t as it  re la tes to 
the Boysen property  must be reversed. The 
preceding discussion also requires, as did 
ou r discussion in pa rt I  concerning the 
Peases’ property , reversa l o f the f i r s t  pa ra ­
g raph o f the judgment. W e do not reach 
the question whether a fu l l 150 fo o t ease­
m en t became fixed across the Boysen prop­
e rty  by operation o f the section 321d patent 
reservation and promu lgation o f  PLO  757, 
and thus may be unaffected by the R igh t- 
o f-W ay  Act o f 1966. This question was not 
specifica lly addressed by the superior cou rt 
no r is it  presented in the b rie fs be fo re  us.

I l l
T H E  C R O SS -A P PE A L  AS TO T H E  

H A N SEN  PR O PE R T Y  
The paten t fo r  the Hansen parcel was 

issued to Hansen’s predecessor-i.n-interest
15. The State and the plaintiffs have agreed

that PLO 601 is based on Executive Order
9337 which, "in turn, rests on" 43 U.S.C. 
§ 141. We thus have no occasion to con­
sider whether Executive Order 9337 delegat­
ed authority to make withdrawals in addition 
to those authorized by 43 U.S.C. § 141.

on June 1, 1950, under the Homestead Act. 
The homestead en try  was made on January 
23, 1945, be fo re  the prom u lgation  o f any o f 
the land orders p revious ly  discussed, and 
be fo re  passage o f  48 U .S .C . § -r  ,u . The 
paten t to  the Hansen p roper ,  does not 
contain a section 321d reservation .

The P LO  601 w ithd raw al was expressly 
sub ject to  “ valid ex isting  rig h ts ." 14 Fed. 
Reg. 5048 (1949). Homestead entries have 
been held to give rise to va lid  existing 
rig h ts ,16 a lthough those righ ts may not in 
a ll cases take p rio rity  ove r in tervening 
governm ent acts.17 H ere , however, there is 
no doubt o f the in tention to  except p rio r 
homestead entries from  PLO  601. As we 
have noted, PLO  601 was promulgated pur­
suant to  43 U .S .C . § 141. 43 U .S .C . § 142 
states th a t "there  sha ll be excepted from  
the fo rce  and e ffe c t o f  any w ithdrawal 
made under the provisions o f  . . .  section 
141 . . .  a ll lands which are , on 'the date o f 
such w ithd raw al, embraced in any law fu l
homestead . . .  e n try  ____"  Since entry
was in 1945, and the f i r s t  w ithdraw al oc­
curred in 1949, H ansen ’s predecessor-in-in- 
terest, as an entrym an , had righ ts superior 
to  the w ithdrawals.

[6 ] Section 321d has no e ffe c t on the 
Hansen p roperty . The m andato ry reserva­
tion required by this s ta tu te  was lim ited to 
"paten ts fo r  lands he re a fte r  taken up, en­
tered , o r located in the T e rr ito ry  o f A laska, 
. . . "  (emphasis added). Since the Hansen 
land was entered in 1945, it  was not “ here­
a ft e r ”  entered and thus was excluded from  
the operation o f th a t statu te . This is con­
sistent w ith the absence o f the section 321d 
rese rvation  in the Hansen patent, and also 
consistent w ith its presence in the patents 
to the o th er two parcels o f land involved in 
this appeal where en try  occurred a fte r  Ju ly
16. Stockley v. United States, 260 U.S. 532, 540, 

43 S.Ct. 186, 188, 67 L.Ed. 390, 394 (1923); 
K o r f v. Itten, 64 Colo. 3, 169 P. 148, 150-51 
(1917).

17. Wilbur v. United States ex rel. Stuart, 53 
F.2d 717, 720 (D.C.Cir.1931).
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2 4 ,1947 , the date on which section 321d was 
adopted.

Thus, fo r  reasons d iffe re n t from  those 
articu lated by the superior cou rt, the second 
paragraph o f the dec la ra to ry  judgm ent is 
a ffirm ed  as to the Hansen parce l.

IV

TR A N SA M ER IC A ’S L IA B IL IT Y
[7 ] In  count I o f the complaint, T ran s­

america sought a decla ration absolv ing it o f 
liab ility  to the Peases under its title  insur­
ance policy. The superio r court, fo llow ing  
H ahn  v. A laska T itle  G ua ran ty  Co., 557 
P .2d 143 (A laska 1976), found T ransamerica 
cond itionally liab le to the Peases fo r  the 
va lue o f the 17 fo o t s trip  a ris ing  from  DO 
2665. In  Hahn  we held th a t the publication 
o f  a public land order, the re  PLO  601, in the 
Fede ra l Reg ister im parted constructive no­
tice o f the o rder as to the land it  effected . 
U nde r the term s o f the t it le  policy there 
invo lved, the t it le  insurance company was 
found  to be liab le . Id . a t 146. We agree 
th a t Hahn is squarely con tro lling .

T ransamerica, however, contends that 
H ahn  should be overru led . W e have con­
sidered T ransam erica ’s a rgum ents in sup­
p o rt o f this position and we are not per­
suaded that Hahn  is unsound in any respect. 
W e there fore  decline to ove rru le  it. Thus, 
T ransamerica is liab le under its  policy to . 
the Peases. Pa rag raph  4 o f  the dec la rato ry  
judgm en t so fa r  as it re la te s  to  T ransam eri­
ca ’s liab ility  to the Peases is a ffirm ed .

C R O S S -A P PE A L  A S TO  F IF T H , S IX T H , 
SEV EN TH  A N D  N IN T H  C LA IM S  

FO R  R E L IE F  
The p la in tiffs  claim th a t the superior 

cou rt should have g ranted sum mary ju d g ­
m ent in the ir fa v o r on th e ir f i f th , sixth , 
seventh and ninth claims fo r  re lie f. The 
cou rt made no ru lin g  as to these claims. 
W e review them in accordance with the

principle that any ground may be urged on 
appeal to suppor; a judgm en t even i f  it was 
not accepted by the court in rendering 
judgm ent. Moore v. S ta le , 553 P.2d 8, 21 
(A laska  1976); Ransom  r. H ancr, 362 P.2d 
282, 285 (A laska  1961).

The f i fth  and sixth claims a re  s im ila r 
because to p reva il, a p roperty  o w n e r18 must 
establish status as a “ subsequent innocent 
purchaser . . .  in good fa ith  fo r  a va luab le 
consideration" as that term  is used in AS 
34.15.290. An innocent purchaser must lack 
"actua l o r constructive know ledge”  o f  the 
con flic ting deed or encumbrance tha t the 
purchaser seeks to avoid. Sabo v. H orvath , 
559 P.2d 1038, 1043 (A laska  1976). Sabo 
held tha t as between two g rantees, a pre­
paten t g ran tee ’s deed tha t was recorded 
be fo re  the patent was issued is a “ wild 
deed" and does not give constructive notice 
to a post-patent grantee who du ly  records. 
Id . a t 1044.

The question here is whether public land 
orders, which appear in the Fede ra l Reg is­
te r, im part constructive notice, thus p re ­
venting the p roperty  owner from  c laim ing 
innocent purchaser status. W e have in pa rt 
IV  o f  this opinion re -a ffirm ed  the holding 
o f  Hahn v. A laska T itle Guarantee Co., 557 
P .2d 143 (A laska  1976) tha t pub lication o f a 
land o rder in the Federa l R eg iste r is con­
structive notice o f  the o rd er as tha t te rm  is 
used in a t it le  insurance policy. T ha t hold­
ing is con tro lling  here.

[8 ] The distinction between Sabo  and 
th is appeal is that Sabo concerns p riva te  
deeds and this appeal invo lves a con flic t 
between a governm ent regu la tion  and a 
p a te n t Regu lations published in the Fed­
e ra l Reg ister take on the character o f  law. 
F a rm e r  v. Philadelphia E lec tric  Co., 329 
F.2d 3, 7 (3d C ir.1964): United S ta tes  v. 
Messer O il Corp., 391 F .Supp. 557, 5 6 1 -6 2  
(W .D .Pa .1975 ). A ll persons a re  presumed 
to know the contents o f  the law . See F e r­
re l l v. B ax te r, 484 P.2d 250, 265 (A laska  
1971). In  United States v. Messer Oil 
Corp., the d istrict court indicated that regu-

18. In this somewhat abstract context the term 
‘ property owner" should be considered to be a 
property owner situated as is the plaintiff Boy-
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lations published in the Federa l Reg ister 
were su ffic ien t notice to a llow  conviction o f 
a crim inal v io lation . 391 F .Supp. a t 562. '.If 
Fede ra l R eg iste r notice is su ffic ien t fo r  this 
purpose, it  is su ffic ien t notice to a landown­
e r regard ing  easements tha t the federa l 
governm ent has reserved across his land. 
Thus, the publication o f the land orders in 
the Federa l Reg ister imparted constructive 
notice and served to  preclude subsequent 
innocent purchaser status.

In  the seventh claim , p la in tiffs  contend 
tha t the S ta te  is estopped from  claim ing 
any easements under the o rders here in­
volved . The Sta te  responds that construc­
tive  notice defeats the estoppel claim .

[9 ] Estoppel requires "th e  assertion o f a 
position by conduct o r word, reasonable re ­
liance thereon by another pa rty , and resu lt­
ing  pre jud ice.”  Jam ison v. Consolidated 
Utilities, In c ,  576 P.2d 9 7 ,1 0 2  (A laska 1978) 
(foo tno te  om itted ). P la in ti f fs  claim tha t 
the S tate has asserted by conduct that it 
claims no easements by a llow ing the owners 
to  develop the ir p roperty  inconsistently 
w ith the easements, and by not recording 
the land orders. They assert th a t reasona­
ble reliance on th a t assertion has taken 
place. Because we have a lready found that 
pub lication o f the land orders im parts con­
structive notice o f  the easements which 
they create, th a t notice makes p la in tiffs ’ 
re liance unreasonable. Thus, the estoppel 
claim  lacks merit.

The ninth claim o f p la in tiffs  is based on 
the fa c t that the p roperty owners’ patents 
invo lved here did not expressly re fe r  to any 
land o rd e r easements. Because o f this the 
p la in tiffs  contend that the p roperty con­
veyed was conveyed free  from  such ease­
ments. They argue fu rth e r tha t as a resu lt 
su it was required to  be brought against the 
p roperty  owners to vacate the patents, and 
th a t the time fo r  such a su it is, in a ll cases
19. 43 U.S.C. § 1166 provides:

Suits by the United States to vacate and 
annul any patent shall only be brought within 
six years after the date o f the issuance of 
such patents.

20. Bird Bear v. McLean Countv, 513 F.2d 190, 
192-93 (8th Cir. 1975); Ball v. Stephens, 68

now before us, barred by the six yea r sta t­
ute o f lim itations contained in 43 U.S.C. 
§ 1166.,s

The prem ise o f this a rgum ent is tha t a 
patent which does not say th a t it is issued 
subject to a public easement operates to 
tran s fe r the property  fre e  from  the ease­
m ent. W e rejected this prem ise in Green. 
W e held there that an unexpressed DO  2665 
easement was e ffec tive . Green, 586 P.2d a t 
603.

S im ila rly , in Girves v. K en a i Peninsula 
Borough, *536 P.2d 1221 (A laska  1975), we 
a ffirm ed  a t r ia l court ru lin g  th a t a righ t-o f- 
way not expressed in a patent was e ffec ­
tive :

A t the outset G irves notes that neither 
her “ Notice o f A llowance", n o r her patent 
contained any express reservation o f 
righ ts-o f-w ay in fa v o r o f any public body. 
However, the absence o f an express res­
ervation o f easement does not preclude 
the borough from  showing that a righ t- 
o f-w ay was established p rio r to the is­
suance o f  these documents.

Id . a t 1224 (foo tno te  om itted ). We cited as 
authority  f o r  that statement S ta te  v. Craw­
fo rd , 7 A riz.App . 551, 441 P.2d 586 (1968). 
That case ap tly  states:

[ I ] t  is a lso c lea r from  cases decided under 
43 U .S .C . § 932 tha t a subsequent pat­
entee takes subject to  previous righ t-o f- 
ways [sic] established under the g ran t 
contained in tha t fede ra l statu te  [C ita ­
tions om itted .] No con tra ry  au thority  
has come to  ou r a tten tio n . . . .  The si­
lence o f the patents does not preclude the 
State from  showing the fu l l ex ten t o f its 
righ t-o f-w ay established p rio r to the time 
when the patents were issued to p la in ­
t if f's  predecessors.

Id . a t 590.
[1 0 ,1 1 ] The above and o th er au thori­

t ie s 20 establish that, by operation o f  law ,
Cal.App.2d 843, 158 P.2d 207, 210 (1945); Ni­
colas v. Crassle. 83 Colo. 536, 267 P. 196, 197 
(1928); Flint & P.M. Rv. v. Gordon. 41 Mich. 
420, 2 N.W. 648, 655 (1879); Lovelace v. High­
tower. 50 N.M. 50, 168 P.2d 864 , 874 (1946); 
Verdier v. Port Royal R.R., 15 S.C. 476, 481 
(1881); Costain v. Turner County, 72 S.'J. 427,
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land conveyed by the United S tates is taken 
subject to previously established righ ts-o f- 
w ay where the in strum ent o f conveyance is 
s ilen t as to the existence o f  such righ ts-o f- 
way. No suit to vacate o r annu l a patent in 
o rd er to establish a previously existing  
righ t-o f-w ay is necessary because the pat­
ent contains an implied-by-law  condition 
that it  is subject to such a righ t-o f-w ay .21 
Thus the statu te o f  lim itations expressed by 
43 U .S .C . § 1166 does not apply.

V I
C O N C LU S IO N  

The fi rs t  paragraph o f the judgm en t is 
R E V E R S E D . The second parag raph o f the 
judgm en t is A F F IR M E D  as to Hansen and 
R E V E R S E D  as to Boysen. The th ird  pa ra ­
g raph o f the judgment is R E V E R S E D . 
The. fou rth  paragraph o f the judgm en t is 
A F F IR M E D  as to  the Peases’ claim  against 
T ransamerica. The case is R E M A N D E D  
fo r  fu rth e r proceedings consistent with the 
fo regoing .

RA B IN O W ITZ , Chief Justice , dissenting 
in part.

I  find that I  am unable to  agree w ith the 
c ou rt ’s conclusion th a t the S ta te  o f  A laska

36 N.W.2d 382, 383 (1949); Wells v. Penning­
ton County, 2 S.D. 1. 48 N.W. 305, 308 (1891); 
Sullivan v. Condas, 76 Utah 585, 290 P. 954, 
957 (1930).

21. Indeed, when the Secretary of the Interior 
declared these rights-of-way, they vested in the 
public and there is authority that thereafter the 
Secretary could not revoke them. In Walcott 
Township v. Skauge, 6 N.D. 382, 71 N.W. 544 
(1897), the court, in discussing 43 U.S.C. § 932, 
stated:

Highways once established over the public 
domain under and by virtue o f this act. the 
public at once became vested with an abso­
lute right to the use thereof, which could not 
be revoked by the general government, and 
whoever thereafter took the title from the 
general government took it burdened with 
the highway sc established.

Id. at 546 (emphasis added); accord Bird Bear 
v. McLean County, 513 F.2d 190, 192 (8th Cir.
1975); Wenberg v. Cibbs Township, 31 N.D. 
46, 153 N.W. 440, 441 (1915); Gustafson v. 
Gem Township, 58 S.D. 308, 235 N.W. 712, 713
(1913). Cf. Citv o f Butte v. Mikosowitz, 39 
Mont. 350, 102 P. 593, 596 (1909) (grant o f a

o r the Municipality o f Anchorage is entitled 
to claim highway easements in excess o f 
those reserved when the parcels in question 
were conveyed by patent from  the federa l 
governm ent. Be fo re  discussing the 
grounds fo r  my disagreement with the 
court's ru ling , however, I believe tha t it w ill 
be use fu l to set fo rth  what I consider to be 
the sign ifican t facts.

The principal question in this appeal is 
whether the s ta te 1 must compensate three 
landowners fo r  portions o f their parcels 
taken to widen existing roads. The land­
owners— Theodore and C laire Pease, Rich­
a rd Boysen, and a lim ited partnersh ip called 
Hansen Associates— are the successors in 
in terest to  persons who o rig ina lly  acquired 
the parcels by patent from  the federa l 
governm ent. The federa l governm ent ex­
p ressly reserved highway easements or 
righ ts-o f-w ay in the Pease and Boysen pat­
ents; there  were no easements o r  righ ts-o f- 
way reserved in the Hansen patent. In 
each case the state claims a highway ease­
m ent g re a te r than that reserved in the pat­
ent, resting  its claims on various now-re­
pealed fed e ra l directives which provided a r­
guab ly  th a t the easements claimed by the 
state  should have been expressly reserved 
when the parcels were conveyed by patent.2

roadway under 43 U.S.C. § 932 is to the public, 
and governmental entities have "supervision 
and control thereof as trustee for the public,
. . . " ) .  That the rights-of-way were established 
by administrative action rather than public 
user does not put them on a different footing. 
See United States v. Rogge. 10 Alaska 130, 
152-53 (D.Alaska 1941), a ffd  128 F.2d 800 (9th 
Cir. 1942).

1. Although the right of the Municipality o f An­
chorage to claim undisclosed easements is also 
at issue, 1 will refer only to the state's rights, 
for convenience's sake, as the legal issues are 
the same as to both the state and the munici­
pality.

2. The Pease patent reserved a right-of-way of 
unspecified location and width under the au­
thority of 48 U.S.C. § 3 2 )d, and also reserved a 
separate 33-font right-of-way along the south 
and east boundaries of the parcel. The Peases 
concede that the state is entitled to the 33-foot 
right-of-way, and the Alaska Right-of-Way Act 
o f 1966, ch. 92, 1966 Temporary and Special 
Acts and Resolutions, requires the state to
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In  my view, the sta te ’s reliance upon 
undisclosed easements, decades a fte r  the 
lands were patented,3 is foreclosed by both 
fede ra l and state statutes o f lim itations 
governing suits to set aside patents.4 In  
addition, I think the landowners a re enti­
tled to the protection o f A la ska ’s record ing 
act.5 Thus, I do not agree with the cou rt’s 
ru lin g  that the state need not compensate 
the landowners fo r  tak ing  easements which 
were not expressly reserved in the patents.5

In  my view, the dispositive legal issue in 
this appeal should be fram ed as fo llow s: i f  
the federa l governm ent m istaken ly issues a 
patent which pu rports to convey c lea r t it le  
to  lands which should have been w ithheld

compensate the Peases if it uses a section 32 Id 
right-of-way notwithstanding the fact that the 
right-of-way was expressly reserved in the pat­
ent. In addition, section 138(b) o f the Federal 
Aid Highway Act of 1970 provides an in^ppen- 
dent basis for concluding that the state may 
not claim a section 321d easement. That provi­
sion states:

Any right-of-way for roads, roadways, high­
ways, tramways, trails, bridges, and appurte­
nant structures reserved by section 321(d) 
[sic] o f title 48, United States Code (61 Stat. 
418, 1947), not utilized by the United States 
or by tht State or territory o f Alaska prior to 
the date of enactment hereof, shall be and 
hereby is vacated and relinquished by the 
United States to the end and intent that such 
reservation shall merge with the fee and be 
forever extinguished.

Pub.L. No. 91-605, § 138(b), 1970 U.S.Code 
Cong. & Ad.News 2001,2029 (uncodified). The 
state, however, claims yet another easement of 
fifty feet on the Pease parcel, which is seven­
teen feet greater than the easement to which 
the Peases agree the state is entitled. The state 
claims this fifty-foot easement pursuant to Pub­
lic Land Orders 601 and 7i J  and Department 
Order 2665.

The Boysen patent reserved only a section 
32 Id right-of-way: once again, the state must 
compensate Boysen if it uses a section 32 Id 
right-of-way. The state, however, claims a sep­
arate 150-foot easement on the Boysen parcel 
under the authority of Public Land Order 1613 
and Department Order 2665.

As to the Hansen parcel, which is subject to 
no reserved highway easements or rights-of- 
way, the state also claims a 150-foot easement 
under the authority of Public Land Order l£fl3 
and Department Order 2665.

3. The Hansen patent was issued on June 1,
1950; the Boysen patent, on May 15, 1952; the
Pease patent, on October 4, 1955. The state

fo r  highway easements, is there a time a f­
ter which the patent may not be challenged 
notw ithstanding the m istake? Because 
Congress has supplied the answer to this 
dispositive question in the fo rm  o f a statute 
o f lim itations applicable to suits challenging 
the va lid ity  o f  patents, I  th ink it is unneces­
sa ry  to address the a rra y  o f statutes, Public 
Land O rders, and D epartm en ta l O rders 
m arshalled by the state  in defense o f  the 
easements th a t it claims.

Fo rty -th ree  U .S .C . § 1166 provides t^at 
“ [s ]u its by the United States to vacate and 
annul any patent sha ll on ly be brought 
w ithin six years a fte r  the date o f the is­
suance o f  such p a te n ts ."7 This statu te  o f

did nol claim the easements that it now seeks 
until the mid to late 1970’s.

4. 43 U.S.C. § 1166; AS 09.10.230. I do not 
find it necessary to distinguish or consider the 
many Alaska cases dealing with the effect of 
various federal directives, because none of 
those cases have addressed the statutes o f limi­
tations issues.

5. AS 34.15.290.

6. The only federal directive upon which the 
state relies which was in effect when the Han­
sen parcel was patented is Public Land Order 
601; the remaining directives were not promul­
gated until after the Hansen patent was issued 
and cannot, in my view, be applied to alter 
vested property interests without abridging 
rights secured by the federal and state constitu­
tions. The withdrawals made by Public Land 
Order 601 were, however, subject to "valid 
existing rights,”  and an entryman's claim is a 
"valid existing right" which could not oe ad­
versely affected by Public Land Order 601. 
Since the Hansen parcel was entered prior to 
the promulgation of Public Land Order 601, 
that parcel is not subject to the withdrawal 
made by that directive.

7. Admittedly the United States is not a party to 
this litigation, but this observation does not 
answer the question of the applicability o f the 
federal statute o f limitations. The state, which 
acquired its interests in federally-created high­
way easements from the federal government by 
quitclaim deed, could not have acquired greater 
rights than its grantor had; the stale’s rights 
are merely derivative. A claim that would 
have been time-barred as to the United States 
was not revived, nor did the federal statute of 
limitations cease to run as to viable claims, 
when the United States transferred its rights to
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lim itations was enacted because o f  ‘ ‘ the 
insecurity and loss o f confidence o f the pu' - 
lie in the in tegrity and va lue o f patent title  
to public lands, which had been occasioned 
by conflicting claims . . .  which had resu lt­
ed in many suits being commenced to cancel 
pa ten ts ." United States v. Whited & Whe- 
less, L td ., 246 U .S . 552, 562, 38 S.Ct. 367, 
368, 62 L .Ed . 879, 882 (1918). The statute 
presupposes tha t the fede ra l government 
m igh t e rr and issue a pa ten t to previously 
reserved lands. As the Supreme Court has 
exp lained , “ [ i ] f  the act were confined to 
va lid  patents it would be a lm ost or quite 
w ithou t use." United S ta tes  v. Chandler- 
D u nb a r W ater Pow er Co., 209 U .S . 447, 450,

the slate. Stated differently, a time-barred 
claim is not revived by assigning it to someone 
to whom the relevant statute of limitations is 
not applicable. See, e.g., Sianczyk v. Keefe, 
384 F.2d 707, 708 (7th Cir.1967) (parents could 
not revive time-barred claim by assigning it to 
minor child, against whom statute of limita­
tions did not run); Smith v. Copian County, 
232 Miss. 838, 100 So.2d 614,.616 (1958) (as­
signee’s claim is barred if assignor's rights are 
barred).

Inherent in my conclusion that 43 U.S.C.
§ 1166 is applicable is the view that a judicial 
ruling which declares that a portion of the 
landowners' patented parcels must be con­
veyed without compensation to the state, in 
derogation of the patents themselves, it the 
functional equivalent o f a ruling that portions 
o f the patents be “ vacated" or "annulled.”

8. F--e United States v. U'inona & St. Peter R.R. 
Co., 165 U.S. 463, 17 S.Ct. 368, 41 L.Ed. 789 
(1897); United States v. Chandler-Dunbar 
Water Power Co., 209 U.S. 447, 28 S.Ct. 579, 52 
L.Ed. 881 (1908). In Winona the Coun. ex­
plained:

Congress evidently recognized the fact that 
notwithstanding any error in certification or 
patent there might be rights which equitably 
deserved protection, and that it would not be 
fitting for the government to insist upon the 
letter o f the law in disregard of such equita­
ble rights. In the first place, it has distinctly 
recognized the fact that when there are no 
adverse individual rights, and only the claims 
of the government and o f the present holder 
of the title to be considered, it is fitting that a 
time should come when no mere errors or 
irregularities on the pari o f the officers of the 
land department should be open for consider­
ation. In other words, it has recognized that, 
as against itself in respect to these land 
transactions, it is right that there should be a 
statute o f limitations; that when its proper 
officers, acting in the ordinary course of their

14 (Alaska 1983)

28 S.Ct. 579, 580, 52 L .Ed . 881, 887 (1908). 
The well-settled ru le  is that the runn ing o f 
the statute o f lim itations “ makes the tit le  
o f the patentee good as against the g ran to r, 
the United S tates." United S la te s  v. E aton  
Sha le Co., 433 F.Supp. 1256, 1269 (D .Colo . 
1977). I f  the landowners' patent titles are 
good as against the o rig ina l g ran to r, the 
United States, then the ir titles a re  good as 
against the state, which acquired its in ter­
ests, i f  any, in the patented lands in 1959 by 
quitclaim  deed from  the fed e ra l govern­
ment. In  my view the e ffe c t o f the six- 
yea r statu te o f lim itations is to validate a 
m istakenly issued patent a fte r  the lim ita ­
tions period has exp'red.8 Thus, I would

duties, have conveyed away lands which be­
longed to the government, such conveyanc ; 
should, after the lapse o f a prescribed time, 
be conclusive against the government, and 
this notwithstanding any errors, irregulari­
ties, or improper action o f its officers therein. 

165 U.S. at 475-76, 17 S.Ct. i t  370-71, 41 LEd. 
at 795 (emphasis added).

Indeed, so strong is the federal policy of 
ensuring that federal patents convey unassaila­
ble title that the validity of even fraudulently- 
procured patents may not be challenged after 
the six-year statute of limitations has run. See, 
e.g., United States v. Whited & Wheless, Ltd., 
246 U.S. 552, 38 S.Ct. 367, 62 L.Ed. 879 (19)8). 
A patentee who procures a patent by fraud has 
good title after the six-year period has expired, 
although the statute o f limitations does not 
begin to run until the fraud is discovered. Ex­
ploration Co. v. United Slates, 247 U.S. 435, 38
S.Ct. 571, 62 L.Ed. 1200 (1918).

In addition, the federal bona fide purchaser 
doctrine provides that the validity o f an errone­
ously granted patent may not be challenged 
once the original patentee conveys the parcel to 
a bona fide purchaser. See, e.g., United States 
v. California & Oregon Land Co., 148 U.S. 31, 
40-41, 13 S.Ct. 458, 461-462, 37 L.Ed. 354, 
359-60 (1893): Colorado Coal & Iron Co. v. 
United States, 123 U.S. 307, 313, 8 S.Ct. 131, 
133. 31 L.Ed. 182, 185 (1887). Bona fide pur­
chase from a patentee is a perfect defense to a 
suit to set aside a patent. See, e.g., Wright- 
Rlodgett Co. v. United States, 236 U.S. 397, 35
S.Ct. 339, 59 L.Ed. 637 (1915), which involved a 
patent obtained by fraud:

[T]he respect due a patent, the presumption 
that all the preceding steps required by the 
law had been observed before its issue, and 
the immense importance of stability of titles 
dependent upon these instruments, demand 
that suit to cancel them should be sustained
only by proof which produces conviction___
And, despite satisfactory p roo f o f fraud in



obtaining the patent, as the legal title has 
passed, bona fide purchase fo r value is a 
perfect defence.

Id. at 403, 35 S.Ct. at 341, 59 L.Ed. at 640 
(citations omitted) (emphasis added).

9. 1 find the authorities relied upon by the court, 
see ante n. 19, inapposite for two reasons. 
First, those authorities simply do not address 
the statute of limitations issue.

Second, many of those authorities involve 
situations in which, at the time the patent in 
question was issued, the patented lands had 
previously been conveyed to or reserved for 
some third party, such as a railroad or a state. 
In such situations courts have sometimes con­
cluded that the prepatent interests prevailed 
over the patentees' claims. In the case at 
hand, however, the state is not claiming, and 
cannot claim, that it acquired th>* easements or 
rights-of-way prior to the issuance of the pat­
ents in question and that the patents were 
therefore issued in derogation of the state’s 
rights. The claim is not that the federal 
government had conveyed eway parts of the 
patented parcels to anyone prior to issuing the 
patents; rather, the gist o f the claim is that the 
federal government mistakenly conveyed by 
patent, lands that it intended to keep for itself.

In Cramer v. United States, 261 U.S. 219, 67 
L.Ed. 622, 43 S.Ct. 342, (1923), the Court made 
precisely this distinction. Cramer involved a 
suit brought by the United States to set aside a 
patent granted to a railroad covering lands oc­
cupied by Indians. The Court distinguished 
between suits brought by the government to 
cancel patents and revest title in itself and suits 
brought so that the parcels could be vested in 
third parties whose rights had accrued prior to 
patent. The Court noted that the six-year stat­
ute of limitations applies to the former kind of 
case, but not to the latter:

The suit is not barred by [now 43 U.S.C.
§ 1166], limiting the time within which suits

may be brought by the United States to annul 
patents.

The object o f that statute is to extinguish 
any right the govemmen' may hive in the 
land which is the subject of the patent, not to 
foreclose claims o f third parties. Here the 
purpose of the annulment was not to estab­
lish the right o f the United States to the 
lands, but to remove a cloud upon the posses- 

- sory rights of its wards. As stated by this 
court in United States v. Winona & St. Peter 
R.R. Co., 165 U.S. 463, 475 [17 S.Ct. 368, 
370], 41 L.Ed. 789, 795, . . .  the statute was 
passed in recognition o f "the fact that when 
there are no adverse individual rights, and 
only the claims of the government and of the 
present holder o f the title to be considered, it 
is fitting that a time should come when no 
mere errors or irregularities on the part of 
the officers o f the Land Department should 
be open fo r consideration.”  After the lapse 
of the statutory period, the patent becomes 
conclusive against the government, but not
as against claims and rights of o th e rs___

Id. at 233-34, 43 S.Ct. at 346, 67 LEd. at 628 
(emphasis in original). See also United States 
v. Krause, 92 F.Supp. 756. 766 (W.D.La.<950); 
Capron v. Van Horn, 258 P. 77 (Cal.1927).

10. See Monroe v. California Yearly Meeting o f 
Friends Church, 564 F.2d 304 , 306 n. 2 (9th 
Cir. 1977).

11. Although the question o f the applicability of 
AS 09.10.230 was not raised below, we have 
repeatedly stated that ” [u]pon appeal, a correct 
decision o f the superior couit will be t . armed 
regardless of whether we agree with the rea­
sons advanced." Fireman's Fund Am. Ins. Cos. 
v. Comes, 544 P.2d 1013, 1017 n. 12 (Alaska 
1978); Carlson v. Slate. 598 P.2d 969, 973 
(Alaska 1979); A & G Constr. Co. v. Reid Bros. 
Logging Co., 547 P.2d 1207, 1211 n. 1 (Alaska 
1976).
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fo r  o r to tho use anti benefit o f  the p la in ­
t i f f ,  o r on account o f  any m atte r, thing, 
o r transaction which was had, done, su f­
fe red , o r transp ired be fo re  the date o f the 
patent unless commenced w ithin 10 years 
from  the da le  o f  the paten t.10

This statu te , which c lea rly  evinces the legis­
la tu re's in ten t th a t patents be considered 
conclusive evidence o f the tit le  they purport 
to  convey a fte r  ten years from  the date o f 
issuance, has been the law  o f the te rr ito ry  
and State o f  A laska  fo r  the bette r pa rt o f a 
century . In  my view it is approp riate to 
g ive e ffe c t to this long-stand ing state policy 
o f  p rom oting  public confidence in the stab il­
ity  and m arke tab ility  o f  patent tit le s .11

hold that the federa l sta tu te  o f lim itations, 
43  U .S .C . § 1166, bars the s ta te ’s claim to 
undisclosed easements.9

As an independent basis fo r  ru ling  that 
the landowners' parcels a re  fre e  o f the ease­
ments claimed by the state , I would hold 
fu r th e r that the state ’s claims are barred by 
A S  09.10.230, which provides in pertinent 
p a rt:

No person may bring an action to set 
aside, cancel, annul, o r otherw ise a ffec t a 
patent to lands issued by this state o r the 
United States, o r to compel a person 
claim ing o r holding under a patent to 
convey the lands described in the patent 
o r a portion o f them to the p la in tiff in 
the action, o r to hold the lands in tru st
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F ina lly , 1 do not agree with the court's 
holding that Boysen and the Peases are 
charged with constructive notice o f  federa l 
directives published in the Federa l Reg ister 
and thus are unable to claim bona fide  
purchaser status under A la ska ’s record ing 
act, AS 34.15.290.

F o rty - fo u r U .S .C . § 1507 provides tha t 
persons are charged with notice o f docu­
ments filed  fo r  publication in the Federal 
R eg iste r “ encept in cases where notice by 
publication is in su ffic ien t in law ." Thus, 
the pertinent question is whether published 
notice o f federa l directives such as Public 
Land O rders is " in su ffic ien t in law " to bind 
Boysen and the Peases, who did not have 
actual know ledge o f the published di­
rectives when they purchased the ir p a r­
cels.12

The answer to this question is supplied by 
fed e ra l law ,13 and, as the court notes, there 
a re a number o f situations in which notice 
in the Federa l Reg ister is su ffic ien t to  bind 
persons who did not know o f the publica­
tion . In  my view, however, this appeal 
involves a situation in which notice by pub­
lication is " in su ffic ien t in law " w ithin the 
meaning o f 44 U .S .C . § 1507.

O u r task is to determ ine whether Con­
gress intended that the su fficiency o f pub­
lished notice o r fede ra l directives a ffec ting  
A laska rea l p roperty is to be tested by 
look ing to state law  14 o r by applying an 
independent body o f federa l common law
12. Under AS 34.15.290 Boysen and the Peases 

must prevail as bona fide purchasers unless 
they are charged with constructive notice of 
the existence of easements which were not 
recorded in their chains of title.

Our ruling in Hahn v. Alaska Title Guaranty 
Co., 557 P.2d 143 (Alaska 1976) does not dis­
pose of this issue because the parties in Hahn 
did not argue, and we did not consider, whether 
a notice published in the Federal Register 
might be "insufficient in law."

13. See, e.g., Ritter v. Morton, 513 F.2d 942, 946 
(9th Cir. 1975) (per curiam), cert, denied, 423 
U.S. 947, 96 S.Ct. 362, 46 L.Ed.2d 281 (1975); 
United States v. Bovd, 458 F.2d 1252, 1254 (6th 
Cir. 1972).

14. See. e.g., Reconstruction Finance Corp. v.
Beaver County. 328 U.S. 204, 66 S.Ct. 992, 90
L.Ed. 1172 (1946). Congress is, o f course, free
to adopt slate rules as federal law. See gener-
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designed to supplant the sla te 's conveyanc­
ing ru les .13 Congress did not address this 
question when enacting the predecessor to 
44 U .S .C . § 1507, but, in my view, had it 
done so it would not have concluded that 
lands whose private t it le  began with a pat­
ent from  the federa l governm ent should be 
subject to d iffe ren t conveyancing standards 
than neighboring parcels whose title  origi 
nated elsewhere. I  find it d iff ic u lt to be 
lieve that th a t Congress could have intend 
ed to displace established conveyancing law 
in every state in the union and create a 
chaotic system  in which each state is re ­
quired to app ly d iffe ren t standards to  pat­
ented parcels than to parcels whose chain o f 
tit le  did not begin w ith a fede ra l patent. 
In  short, I think that the su fficiency o f 
notice fo r  purposes o f 44 U .S .C . § 1507 
should be determ ined by app ly ing state law 
standards. Since the law  o f this state does 
not charge a grantee with notice o f prepa­
tent transactions and docum ents16 o r  o f 
instruments not recorded in the chain o f 
t it le ,17 I would conclude th a t Boysen and 
the Peases did not have constructive notice 
o f the easements claimed by the state and 
thus are protected by AS 34.15.290.

(o | KEHIIUMBERsisuio

ally P. Bator, P. Mishkin, D. Shapiro, & H. 
Wechsler, Hart and Wechsler's The Federal 
Courts and the Federal System 470-71, 491-94 
(2d ed. 1973). The classic example of such an 
incorporation of states’ legal doctrine into fed­
eral law is the Federal Tort Claims Act, under 
which the liability of the United States— a fed­
eral question— is determined by applying state 
substantive law. See 28 U.S.C. § 2674; see 
also, e.g., Ctteson v. United States. 622 F.2d 
516 (10th Cir. 1980).

15. See, e.g.. Clearfield Trust Co. v. United 
States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838 
(1943).

16. See File v. State. 593 P.2d 268, 270 (Alaska 
1979) ("patent is the highest evidence of title").

17. See Sabo v. Horvath, 559 P.2d 1038 (Alaska
1976).



N o .  8 3 -

IN T H E

Supreme (Emirt uf tljc 3 llnite& t̂utejo
O C T O B E R  TERM, 1983

A L A S K A  L A N D  TITLE ASSOCIATION,
S E C U R I T Y  TITLE A N D  T R U S T  C O M P A N Y  
O F  ALASKA, A L A S K A  TITLE G U A R A N T Y  
C O M P A N Y ,  B R O K E R S  TITLE C O M P A N Y ,  
L A W Y E R S  TITLE I N S U R A N C E  AGEN C Y,
INC., S A F E C O  TITLE AGENCY, INC.,
F A I R B A N K S  TITLE AGENCY, V A L L E Y  TITLE 
A N D  E S C R O W  C O M P A NY , FIRST A M E R I C A N  
TITLE I N S U R A N C E  C OM P A N Y ,  T R A N S A M E R I C A  
TITLE I N S U R A N C E  C O M P A N Y ,  R I C H A R D  L. 
B O Y S E N  and J A C K  W H I T E  C O M P A N Y ,

P e t i t i o n e r s ,
v.

S T A T E  O F  ALASKA, T H E O D O R E  M. PEASE,
JR. and CLAIRE V. PEASE,

R e s p o n d e n ts .

PETITION F O R  A  W R I T  O F  C ER T IO R A R I  
T O  T1IE S U P R E M E  C O U R T  O F  TIIE 

S T A T E  O F  A L A S K A

M ICH A EL W . P R IC E  
550 West Seventh Avenue, Suite 1250 
Anehmni'e, A laska 09501 
(907) 272-G474

Counsel /«*»• Petitioners
O f Counsel:
M IC H A EL  P . CONDON 
G KO II, EC O E K S  & PR IC E  

550 West Seventh Avenue, Suite 1250 
Anchorage. A laska 99501



Q U E S T IO N S  P R E S E N T E D

T h e  m o s t  fu n d a m e n t a l p r in c ip le  o f  r e a l  p r o p e r t y  la w  in  
th e  U n i t e d  S t a t e s  is  fo u n d  in  th e  F i f t h  A m e n d m e n t  to  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n :

" N o  p e r s o n  . . . s h a l l  b e  d e p r iv e d  o f  . . . p r o p e r t y ,
w i t h o u t  d u e  p r o c e s s  o f  la w ; n o r  s h a l l  p r i v a t e  p r o p e r t y
b e  t a k e n  f o r  p u b lic  u s e , w i t h o u t  j u s t  c o m p e n s a t i o n . "

I n  th is  c a s e , P e t i t i o n e r s  o r  t h e i r  p r e d e c e s s o r s 1 r e c e iv e d  p a ­
t e n t  t o  la n d s  in  A la s k a  w h ich  w e re  e i t h e r  s i le n t  a s  to  r o a d  r e s e r ­
v a t io n s  o r ,  f o r  la n d s  e n t e r e d  a f t e r  1 9 4 7 ,  c o n ta in e d  o n ly  r e s e r ­
v a t i o n s  f o r  r o a d s  a s  a u t h o r i z e d  b y  th e  " a c t  o f  J u ly  2 4 , 1 9 4 7  
(6 1  S t a t .  4 1 8 ,  4 8  U .S .C .  § 3 2 1 d ) . "

T h e  c o u r t  b e lo w  h o w e v e r  fo u n d  t h e r e  e x i s t e d  o t h e r  r e s e r ­
v a t i o n s  n o t  r e s e r v e d  in  th e  p a t e n t s  w h ic h  p e rm i t  th e  S t a te  
H ig h w a y  D e p a r tm e n t  t o  t a k e  w i t h o u t  c o m p e n s a t io n  s t r ip s  o f  
la n d  a s  w id e  a s  6 0 0  f e e t . 1

T h e  A la s k a  S u p r e m e  C o u r t  h e ld  b y  in t e r p r e t a t i o n  o f  4 8  
U .S .C .  § 3 2 1 , t h a t  s u c h  t a k in g  w a s  n o t  b a r r e d  b y  e i t h e r  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  n o r  a  f e d e r a l  o r  s t a t e  s t a t u t e 3 
p r o h ib i t in g  f u r t h e r  t a k in g  u n d e r  4 8  U .S .C .  § 3 2 1 d , b y  f in d in g  
a  s e p a r a t e  e a s e m e n t  u n d e r  4 8  U .S .C .  § 3 2 la .

T h e  p r o p e r t i e s  a f f e c t e d  b y  th is  d e c is io n  b y  th e  S t a t e ’ s  ow n  
c a lc u la t io n  a r e  v a lu e d  a t  O n e  B i l l i o n  E ig h t  H u n d r e d  M ill io n  
D o l la r s .  ( $ 1 , 8 0 0 , 0 0 0 , 0 0 0 . 0 0 ) .

U n d e r  th e  c irc u m s ta n c e s , i t  is th is  c o n f l ic t  b e tw e e n  fe d e r a l

1 A number o f the Petitioners a rc title insurance companies who, as
subrogee on claims, joined this action.

3 Assuming sixteen-foot lanes, this could resu lt in a highway thirty 
lanes wide. The minimum right-of-way was one hundred fee t wide.

3 Fcderal-A id Highway Act o f 1970 S138(b) Pub . L . N o. 91-605, 84 
S ta t. 1713 (1970) and R ight-o f-W ay Act o f 1966 ch 2, 92 S .L .A . 1966. Peti­
tioners note that this Cou rt has found the F ifth  Amendment to the United 
States Constitution applicable to the Sta te through the Fourteenth 
Amendment.



g u a ra n te e s  and  th e  lo w e r  c o u r t ’ s  r u lin g  w h ich  ra is e s  th e  fo l lo w ­
in g  q u e s t io n s :*

1. D id  C o n g re s s  in te n d  to  c re a te  tw o  s e p a ra t e  a u th o r i t ie s  
f o r  e a s e m e n ts  u n d e r  th e  A c t  o f  J u n e  3 0 , 1 9 3 2 , P u b . L .  N o . 
2 1 8  § § 1 a n d  2 , (<17 S t a t .  4 4 0 ) ,  a s  a m e n d e d  J u ly  2 4 , 1 9 4 7 , P u b . 
L .  N o . 2 2 9  §5, 6 1  S t a t .  4 1 8  (c o d i f ie d  a s  a m e n d e d  a t  4 8  U .S .C .  
§ § 3 2 J .a -3 2 1 d ), so  t h a t  S t a t e  a n d  C o n g r e s s io n a l a c ts  e x p r e s s ly  
d e s ig n e d  to  p r o h ib i t  f u r t h e r  t a k in g  o f  p r o p e r t y  w i t h o u t  c o m ­
p e n s a t io n  w e re  in a p p lic a b le ?

2 . W h e th e r  th e  s ta tu te  o f  l im ita t io n  p ro v is io n  o f  4 3  U .S .C .  
S I  1 6 6  is  a p p lic a b le  to  b a r  th e  S t a t e  o f  A la s k a  f r o m  t a k in g  
e a s e m e n ts  o r  r e s e r v a t io n s  b e y o n d  th o s e  p r o v id e d  in  th e  a c ­
tu a l p a te n ts ?

3 . W h e th e r  C o n g re s s  in te n d e d  th e  lim i t a t io n  u n le s s  o t h e r ­
w ise  " in s u f f i c i e n t  in  la w ”  c o n ta in e d  in  th e  F e d e r a l  R e g i s t e r  
A c t , 4 4  U .S .C .  § 1 5 0 7  to  a p p ly  to  p re c lu d e  d o c u m e n ts  p u b lis h e d  
in th e  F e d e ra l R e g is t e r  f r o m  b e in g  c o n s t r u c t iv e  n o t ic e  to  r e a l 
p r o p e r t y  t r a n s a c t io n s  a b s e n t  a p p r o p r i a t e  r e c o rd in g  u n d e r  th e  
s ta te  r e c o rd in g  s ta tu te ?

In the Alaska Suprc/m; Court tlie case included an additional Plain- 
if, Hansen Associates, an A laska limited partnership . Hansen Associates 
no l appealing the decision o f the Court below.

-
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IN  T H E
&lipr£ine (ttuurt of Hie Ulmteh ^tateo

O C T O B E R  T E R M ,  1 9 8 3

A L A S K A  L A N D  T I T L E  A S S O C IA T IO N ,
S E C U R I T Y  T I T L E  A N D  T R U S T  C O M P A N Y  
O F  A L A S K A ,  A L A S K A  T I T L E  G U A R A N T Y  
C O M P A N Y , B R O K E R S  T I T L E  C O M P A N Y , 
L A W Y E R S  T I T L E  IN S U R A N C E  A G E N C Y ,
IN C . ,  S A F E C O  T I T L E  A G E N C Y ,  IN C . ,  
F A I R B A N K S  T I T L E  A G E N C Y ,  V A L L E Y  T I T L E  
A N D  E S C R O W  C O M P A N Y , F I R S T  A M E R IC A N  
T I T L E  IN S U R A N C E  C O M P A N Y ,  T R A N S A M E R IC A  
T I T L E  IN S U R A N C E  C O M P A N Y ,  R IC H A R D  L .  
B O Y S E N  a n d  J A C K  W H I T E  C O M P A N Y ,

P e t i t i o n e r s ,
v .

S T A T E  O F  A L A S K A ,  T H E O D O R E  M . P E A S E ,
J R .  a n d  C L A IR E  V . P E A S E ,

R e s p o n d e n ts .

P E T I T I O N  F O R  A  W R I T  O F  C E R T I O R A R I  
T O  T H E  S U P R E M E  C O U R T  O F  T H E  

S T A T E  O F  A L A S K A

P e t i t io n e r s  r e s p e c t fu l ly  p r a y  t h a t  a  W r i t  o f  C e r t i o r a r i  is su e  
to  r e v ie w  th e  ju d g m e n t  a n d  o p in io n  o f  th e  S u p re m e  C o u r t  o f  
th e  S t a t e  o f  A la s k a  e n te re d  in  th is  p r o c e e d in g .

O P IN IO N S  B E L O W

T h e  M e m o ra n d u m  o f  D e c is io n  o f  th e  S t a t e  t r i a l  c o u r t ,  
e n t e r e d  o n  M a y  7 , 1 9 8 0  a n d  th e  ju d g m e n t  e n t e r e d  o n  M a y  2 7 ,



15)80, a r c  im r e p u r t e d .  T h e  o p in io n  o f  th e  A la s k a  S u p re m e  
C o u r l  (a n d  d is s e n t ) ,  a f f i r m in g  in  p a r t  a n d  r e v e r s i n g  in  p a r t ,  
is  p u b lish e d  a t  6 0 7  P . 2 d  7 1 4  (A la s k a  15 )83 ). P e t i t io n s  f o r  r e h e a r ­
in g  w e r e  f i le d  b y  b o th  th e  P e t i t i o n e r s  a n d  R e s p o n d e n t s . T h e  
A la s k a  S u p r e m e  C o u r t  d e n ie d  th e  P e t i t i o n  o f  th e  P e t i t i o n e r s  
a n d  g r a n t e d  th e  p e t i t io n  o f  th e  R e s p o n d e n t  S t a t e  o f  A la s k a  
in  a n  o r d e r  is s u e d  J u ly  8 , 1 9 8 3 . T h e  o r d e r  o f  th e  c o u r t  is s u e d  
in  re s p o n s e  to  th e  P e t i t io n  f o r  R e h e a r in g  h a s  n o t  y e t  b een  p u b ­
lis h e d  in  th e  o f f i c ia l r e p o r t .  A l l  o f  th e  u n r e p o r t e d  o p in io n s  a n d  
o r d e r s  a r e  r e p ro d u c e d  in  th e  A p p e n d ix  A - l  to  A -3 .

JURISDICTION

T h e  o p in io n  o f  th e  A la s k a  S u p r e m e  C o u r t  w a s  e n t e r e d  o n  
M ay  2 7 , 1 9 8 3 . T im e ly  P e t i t i o n s  f o r  R e h e a r in g  w e r e  f i le d  b y  
b o th  p a r t ie s . T h e  A la s k a  S u p re m e  C o u r t  d e n ie d  th e  p e t i t io n e r s ’ 
P e t i t io n  f o r  R e h e a r in g  a n d  g r a n t e d  R e s p o n d e n t ’ s  P e t i t io n  f o r  
R e h e a r in g  a n d  a n  O r d e r  is su e r! o n  J u ly  8 , 1 9 8 3  m o d i f ie d  it s  
o p in io n  T h is  C o u r t ’ s  ju r i s d ic t i o n  is  in v o k e d  u n d e r  2 8  U .S .C .  
5 1 2 5 7 ( 3 )

C O N S T I T U T IO N A L ,  S T A T U T O R Y  A N D  
R E G U L A T O R Y  P R O V I S I O N S  IN V O L V E D

A .  F e d e r a l  C o n s t i t u t i o n a l P r o v i s i o n s  
U .S .  C o n s t ,  a m e n d . V  
U .S .  C o n s t ,  a m e n d . X I V  §1

U . F e d e r a l  S t a t u t o r y  P r o v i s i o n s
4 3  U .S .C .  § 9 3 2  r e p e a le d  b y  P u b . L .  N o . 9 4 - 5 7 9 , 
T i t le  V I I  §7 0 6 ( a ) ,  9 0  S t a t .  2 7 9 3  ( 1 9 7 6 )
4 3  U .S .C .  § 1 1 6 6  ( 1 9 7 6 )
4 4  U .S .C .  § 1 5 0 7  ( 1 9 7 6 )
T h e  A c t  o f  J a n u a r y  2 7 ,  1 9 0 5 ,  P u b . L .  N o . 2 6  § 2 ,
3 3  S t a t .  6 1 6  (c o d i f ie d  a t  4 8  U .S .C .  § 3 2 2 ) , r e p e a le d  
b y  P u b . L .  N o . 8 6 - 7 0  § 2 1 (d ) (6 ) ,  7 3  S t a t .  1 4 6  
( 1 9 5 9 ) .
T h e  A c t  o f  J u n e  3 0 ,  1 9 3 2 , P u b . L .  N o . 2 1 8  §§1 &

2 , 4 7  S t a t .  4 4 6 ,  a s  a m e n d e d  J u ly  2 4 , 1 9 4 7 , P u b . L . 
N o . 2 2 9  § 5 , 61  S t a t .  4 1 8  (c o d i f ie d  a s  a m e n d e d  a t  
4 8  U .S .C .  § § 3 2 1 a -3 2 1 d )  r e p e a le d  b y  P u b . L .  N o . 
8 6 - 7 0  § 2 1 (d ) (7 ) ,  7 3  S t a t .  1 4 6  ( 1 9 5 9 )
F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0  § 1 3 8 (b ) , P u b . L .  
N o . 9 1 - 6 0 5 ,  8 4  S t a t .  1 7 1 3  ( 1 9 7 0 )

C . F e d e r a l  R e g u la t i o n s  a n d  A d m in i s t r a t iv e  O rd e r s  
4 3  C .F .R .  § 1 0 1 .3  ( 1 9 4 9 )
P L O  6 0 1 ,  1 4  F e d . R e g . 5 0 4 8  ( 1 9 4 9 )
P L O  7 5 7 ,  1 6  F e d . R e g .  1 0 ,7 4 9  ( 1 9 5 1 )
P L O  1 6 1 3 , 2 3  F e d . R e g .  2 3 7 6  ( 1 9 5 8 )
D O  2 6 6 5 ,  1 6  F e d .  R e g . 1 0 ,7 5 2  ( 1 9 5 1 )

D . S t a t e  A c ts
R ig h t - o f -W a y  A c t  o f  1 9 6 6 , ch . 2 , 9 2  S .L .A .  1 9 6 6

T h e  fu l l  t e x t  o f  th e s e  c o n s t i tu t io n a l,  s t a t u t o r y  a n d  
r e g u la t o r y  p r o v i s io n s  a r e  in c lu d e d  in  A p p e n d ix  B .

S T A T E M E N T

T h is  c a s e  p r e s e n t s  fu n d a m e n ta l is s u e s  c o n c e rn in g  c o n f lic ­
t in g  c la im s  to  p r o p e r t y  b e tw e e n  th e  S t a t e  o f  A la s k a  an d  th e  
P e t i t i o n e r s  to  la n d  c o n v e y e d  b y  th e  U n i t e d  S t a t e s  t o  th e  P e t i ­
t i o n e r s  o r  P e t i t i o n e r s ’ p re d e c e s s o r s . Im m e d ia t e ly  fo l lo w in g  
W o r ld  W a r  I I ,  n u m e ro u s  in d iv id u a ls , p a r t i c u la r ly  W o r ld  W a r  
I I  v e t e r a n s ,  c am e  to  A la s k a  to  a v a i l t h e m s e lv e s  o f  th e  o f f e r  
b y  th e  f e d e r a l  g o v e r n m e n t  to  e s ta b lis h  fe e  s im p le  o w n e rs h ip  
in  p u b lic  la n d . P a t e n t s  w e re  s u b s e q u e n t ly  is su e d  b y  th e  fe d e ra l 
g o v e r n m e n t  to  th o s e  in d iv id u a l e n t r y m e n  w h o  q u a li f ie d . In  the 
p a te n t s  th e  fe d e r a l g o v e r n m e n t  s e t  fo r t h  e x c e p t io n s  a n d  r e s e r ­
v a t io n s  to  th e  e n t r y m e n s ’ in t e r e s t ,  in c lu d in g  in  m o s t  in s ta n c e s , 
r e s e r v a t i o n s  f o r  h ig h w a y s . I t  is  o th e r  a l le g e d  r e s e r v a t io n s  n o t  
s e t  f o r t h  in  th e  p a t e n t s  w h ic h  a r e  th e  s u b je c t  o f  th is  a p p e a l.

U p o n  A la s k a ’ s  e n t r y  in t o  th e  U n io n  in  1 9 5 9 , th e  fe d e r a l 
g o v e r n m e n t  e x e c u te d  a  q u it c la im  d e ed  to  th e  S t a t e  o f  A la s k a  
c o n v e y in g  a l l o f  i t s  in t e r e s t ,  i f  a n y , in h ig h w a y s  a n d  r o a d s  c on ­
ta in e d  w ith in  the  S t a te . F o r  u n k n ow n  re a s o n s , ten  y e a r s  passed  
b e fo r e  th e  q u it c la im  d e e d  w a s  re c o rd e d  in  1 9 6 9 . I n  c on ju n c -
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l i o n  w ith  th o  d e v e lo p m e n t  b o om  in  A la s k a  d u r in g  th e  1 9 7 0 s , 
th e  S t a te  o f  A la s k a  b e g a n  in c re a s in g ly  to  ta k e  p r i v a t e  p r o p e r t y  
w i th o u t  c o m p e n s a t io n  f o r  e x p a n s io n  o f  n u m e ro u s  h ig h w a y s  
t h r o u g h o u t  th e  S t a t e .  T h e  S t a t e ’ s  c la im  to  t a k e  p r o p e r t y  
w ith o u t  c o m p e n s a t io n  w a s  b a sed  u p o n  c e r t a in  la n d  o r d e r s  a n d  
a  d e p a r tm e n t a l o r d e r  is s u e d  b y  th e  D e p a r tm e n t  o f  i n t e r i o r  
p r i o r  to  S t a t e h o o d . In  p a r t i c u la r ,  th e  S t a t e  r e l i e d  o n  P u b lic  
L a n d  O r d e r s  ( P L O )  6 0 1 ,  7 5 7 ,  1 6 1 3  a n d  D e p a r tm e n t a l  O r d e r  
(D O )  2 6 6 5 *  p u b lis h e d  b e tw e e n  1 9 4 9  a n d  1 9 5 8 .

P a te n t s  is su ed  p r i o r  to  1 9 4 7  w e re  s i le n t  a s  to  a n y  r e fe re n c e  
to  w ith d ra w a ls  o r  e a s e m e n ts . P a t e n t s  a f t e r  1 9 4 7  c o n ta in e d  o n ­
ly  th e  g e n e ra l r e s e r v a t io n  f o r  h ig h w a y s  a s  a u th o r i z e d  b y  " t h e  
a c t  o f  J u ly  2 4 , 1 9 4 7  (6 1  S t a t .  4 1 8 , 4 8  U .S .C .  § 3 2 1 d ) , ”  b u t  d id  
n o t  id e n t i fy  a n y  w id th  f o r  su ch  r e s e r v a t io n s .  S u c h  w e r e  to  b e  
e s ta b lis h e d  a t  a  la t e r  d a te  b y  th e  D e p a r tm e n t  o f  I n t e r i o r .  P e t i ­
t io n e r s  a s s e r t  th e  S e c r e t a r y  d id  th is  in  1 9 5 1  b y  D O  2 6 6 5 .

W h e n  th e  S t a t e  o f  A la s k a  b e g a n  a c c e le r a t in g  i t s  c la im  in  
th e  1 9 7 0 s  b a s e d  on  th e s e  w i t h d r a w a ls  a n d  e a s e m e n t s , 
n u m e ro u s  la n d  o w n e r s  fo u n d  th e m s e lv e s  d e p r iv e d  o f  s ig n i f i ­
c a n t  p o r t i o n s  o f  t h e i r  p r o p e r t y  w i th o u t  c o m p e n s a t io n . T h e s e  
p r o p e r t y  r ig h t s  w h ich  w i l l c o n t in u e  to  b e  t a k e n  w i t h o u t  c o m ­
p e n s a t io n  a r e  v a lu e d  b y  th e  S t a t e  o f  A la s k a  to  b e  in  e x c e s s  
o f  o n e  b i l l io n  e ig h t  h u n d re d  m i l l io n  d o l la r s .  A d d i t io n a l ly ,  t i t le  
in s u ra n c e  c o m p a n ie s  w h o  h ad  in s u r e d  s o m e , th o u g h  n o t  a l l ,  
o f  th e  la n d  s a le s  fo u n d  th e m s e lv e s  b u rd e n e d  w ith  c la im s  w h ich  
c o u ld  je o p a r d i z e  t h e i r  c o n t in u e d  s o lv e n c y . I t  is  in  th is  c o n t e x t  
th is  P e t i t io n  is  f i le d .

T h e  d i f f i c u l t y  w ith  th e  la n d  o r d e r  w i t h d r a w a ls  a n d  
e a s e m e n t s  is t h a t  th e y  w e re  n o t  n o te d  o n  th e  p a t e n t s .  T h u s , 
p r o p e r t y  o w n e r s  n e v e r  k n e w  t h a t  t h e i r  la n d  m ig h t  b e  s u b je c t

k I'romulgatcd August. 19-19 to withdraw laud from  any form  o f 
homestead entry, I ’ I.O  (ifll established corridors fo r future highways. These 
withdrawals extended from  six hundred feet fo r the A laska Highway to one 
hundred fee t fo r a ll “ lo ca l"  roads. In October, 1951, PLO  757 removed the 
withdrawal fo r " lo c a l"  roads, hut there v/as simultaneously established 
“ easements”  o f the same width under DO 2GG5. Special legislation was pass­
ed in 195G to authorize PLO lGl.'i which conceded the remaining withdrawals 
were unnecessarily wide and created a repurchase program  fo r adjoining 
landowners, subject to the easements identified in 1 )0  2GG5.
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to  a  h ig h w a y  e a s e m e n t  s ig n i f ic a n t ly  in  e x c e s s  o f  t h a t  n o te d  
in  t h e i r  p a t e n t s  o r  th e  o f f i c ia l g o v e r n m e n t  s u r v e y s . F u r t h e r ,  
th e  P L O  e a s e m e n t s  a n d  w i th d ra w a ls  w e r e  n e v e r  r e c o rd e d , 
s u r v e y e d  o r  p o s te d  to  p la t s .  In  fa c t ,  i t  is  n o t  e v e n  p o s s ib le  to  
f in d  a  l i s t  o f  a l l  “ lo c a l ”  r o a d s  f o r  w h ic h  a  P L O  w i th d ra w a l o r  
e a s e m e n t  m a y  b e  c la im e d . T h e  S t a t e  i t s e l f  d o e s  n o t  p r e p a r e  
a  m a p  s h o w in g  th e  lo c a t io n  o f  th e  w i t h d r a w a ls  o r  e a s e m e n ts  
u n t i l  i t  h a s  f i r s t  d e c id e d  to  e x p a n d  o r  im p r o v e  t h a t  p a r t i c u la r  
h ig h w a y .

F o r  y e a r s  th e  S t a le ,  a n d  th e  fe d e r a l  g o v e r n m e n t  b e fo r e  
it , l i a s  k n o w n  t h a t  th e  fa i lu r e  to  r e c o rd ,  s u r v e y ,  m a p  o r  n o te  
o n  p la t s  th e s e  r ig h t s -o f -w a y  c re a te d  s e r io u s  t i t le  p ro b le m s .' 
H o w e v e r ,  d e s p it e  th is  k n o w le d g e , th e  S t a t e  h a s  a c q u ie s c e d  in 
th e  s u c c e s s iv e  s a le  a n d  im p r o v e m e n t  o f  p r o p e r t i e s  w h ic h  th e  
S la t e  n o w  c la im s  to  b e  s u b je c t  t o  th e  h ig h w a y  r e s e r v a t io n s .

T h e  d e c is io n  o f  th e  C o u r t  b e lo w  c lo u d s  th e  t i t le  to  th e  v a s t  
m a jo r i t y  o f  p r o p e r t i e s  a d ja c e n t  t o  e v e r y  r o a d  (e x c lu d in g  su b ­
d iv is io n  r o a d s )  w ith in  th e  S ta te  o f  A la s k a . T h e  A la s k a  S u p re m e  
C o u r t  h a s  t a k e n  th e  p o s it io n  th a t  4 8  U .S .C .  § 3 2 1 a  is  a  s e p a ra te  
g r a n t  o f  a u t h o r i t y  b y  C o n g re s s  t o  th e  S e c r e t a r y  o f  In t e r i o r  
t o  c r e a t e  a n  e a s e m e n t  in d e p e n d e n t  o f  th e  e x p r e s s  a u th o r i t y  
g r a n t e d  u n d e r  4 8  U .S .C .  § 3 2 1 d . B y  th is  e r r o n e o u s  in t e r p r e t a ­
t io n  o f  fe d e r a l  la w  f in d in g  a n  in d e p e n d e n t  e a s e m e n t  in 4 8  
U .S .C .  § 3 2 1 a , th e  c o u r t  b e low  p re c lu d e d  th e  p r o t e c t io n  a f ­
fo r d e d  b y  b o th  fe d e r a l a n d  S t a te  s t a tu t e s  d e s ig n e d  to  p r e v e n t  
th e  f u r t h e r  e x e r c is e  o f  h ig h w a y  r e s e r v a t i o n s  w i th o u t  
c o m p e n s a t io n .7 T h e  r u l in g  o f  th e  C o u r t  b e lo w  is  u n q u e s ­
t io n a b ly  c o n t r a r y  t o  th e  le g is la t iv e  h i s t o r y  a n d  la n g u a g e  c o n ­
ta in e d  w ith in  U .S .C .  § 3 2 la - 3 2 1 d .

A d d i t io n a l ly ,  th e  A la s k a  S u p re m e  C o u r t  fa i le d  to  fo l lo w  
n u m e ro u s  d e c is io n s  o f  th e  U .S . S u p re m e  C o u r t  t h a t  ‘ h e  U n ite d  
S t a t e s  (in  th is  c a se  A la s k a  s in ce  it  is  th e  s u c c e s s o r  to  m e  U n ite d  
S t a t e s '  i n t e r e s t )  m a y  n o t  b r in g  a  s u i t  t o  c h a l le n g e  a  p a te n t

* The S ta le  o f A laska has taken the position that despite its failure to 
record its quitclaim deed fo r ten years and despite the fact none o f the land 
o rders are recorded in the sta le recording districts pursuant to the State's 
recording statutes, iL may seize the land.

1 See footnote 3, aupni.
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m o re  th a n  s ix  y e a r s  a f t e r  th e  p a t e n t  lia s  b e e n  is s u e d  a n d  is  
th u s  b a r r e d  f r o m  m a k in g  a  c o l la t e r a l  a t t a c k  u p o n  th e  p a t e n t .

P R O C E E D IN G S  B E L O W ,
P A R T I E S  A N D  J U R I S D I C T IO N A L  M A T T E R S

T h is  a c t io n  w a s  c o m m e n c e d  in  th e  A n c h o ra g e  S u p e r i o r  
C o u r t  in  F e b r u a r y  o f  1 9 7 9 ,  w h e n  th e  P e t i t i o n e r s  f i le d  a  c o m ­
p la in t  f o r  d e c la r a t o r y  r e l i e f .  N a m e d  a s  d e fe n d a n t s  w e re  th e  
S t a te  o f  A la s k a ,  T h e o d o re  M . P e a s e  a n d  C la i r e  V . P e a s e . P e t i ­
t io n e r s  in  t h e i r  c o m p la in t  id e n t i f ie d  e ig h t  c la im s  f o r  r e l i e f .  O n  
J u n e  4 , 1 9 7 9 ,  P e t i t i o n e r s  f i le d  a n  a m e n d e d  c o m p la in t  f o r  
d e c la r a t o r y  ju d g m e n t  w h ich  a d d e d  a n  a d d i t io n a l c la im  f o r  
r e l i e f .  T h e  P e t i t i o n e r s ’ a m e n d e d  c o m p la in t  s e t s  f o r t h  s e v e r a l 
s t a t e  a n d  fe d e r a l  c la im s .

M o t io n s  f o r  s u m m a ry  ju d g m e n t  w e re  b r o u g h t  b y  b o th  th e  
P e t i t io n e r s  a n d  R e s p o n d e n t  in  th e  t r ia l c o u r t . T h e  c o u r l  d e n ie d  
th e  R e s p o n d e n t  S t a t e  o f  A la s k a 's  m o t io n  f o r  s u m m a r y  ju d g ­
m e n t  a n d  g r a n t e d  P e t i t i o n e r s ’ m o t io n  a s  t o  i t s  s e c o n d , th i rd  
a n d  e ig h th  c la im s  f o r  r e l i e f .  T h e  t r i a l  c o u r t  d e n ie d  th e  f i r s t  
c la im  f o r  r e l i e f  w h ich  r e f le c t e d  p e t i t io n e r  T r a n s a m e r ic a ’s  c la im  
th a t  it  w a s  n o t  lia b le  u n d e r  its  t i t le  in s u ra n c e  p o lic y  to  T h e o d o re  
a n d  C la i r e  P e a s e  a s  t o  th e  a d d it io n a l r ig h t - o f -w a y  t a k e n  b y  
th e  S t a t e . T h e  t r i a l  c o u r t  fo u n d  t h a t  th e  p r i o r  A la s k a  S u p re m e  
C o u r t  c a s e , H a lm  v. A la s k a  T i t le  G u a r a n t y  C o ., 5 5 7  P . 2 d  1 4 3  
(A la s k a  1 9 7 5 )  w a s  c o n t r o l l i n g .  H o w e v e r ,  th e  t r i a l  c o u r t  in  i t s  
d e c is io n  fo u n d  t h a t  P e t i t i o n e r  T r a n s a m e r i c a ’ s  a r g u m e n t  w a s  
p e r s u a s iv e  a n d  a s k e d  th e  A la s k a  S u p re m e  C o u r t  to  r e v ie w  th e  
H a h n  d e c is io n .

T h e  d e c is io n  o f  th e  t r i a l  c o u r t  r e s t e d  p r e d o m in a n t ly  o n  its  
d e t e rm in a t io n  t h a t  a  S t a t e  s t a t u t e ,  th e  A la s k a  R ig h t - o f -W a y  
AcL o f  19GG, w a s  a p p lic a b le  t o  p r e v e n t  a n y  f u r t h e r  t a k in g  
w ith o u t  c o m p e n s a t io n . T h e  t r i a l  c o u r t  d e te rm in e d  th a t ,  u n le s s  
th e  S t a t e  h a d  o c c u p ie d  o r  s t a k e d  a  h ig h w a y  in  e x c e s s  o f  th e  
w id th  s e t  f o r t h  in  th e  p a t e n t s  p r i o r  to  A p r i l  1 4 , 1 9 6 6 ,  th e n  it  
w o u ld  o n ly  b e  e n t i t le d  to  th e  r o a d w a y  a c tu a l ly  o c c u p ie d  o r  t h a t  
s e t  f o r t h  in  th e  p a t e n t ,  w h ic h e v e r  w a s  g r e a t e r .  A n y  a d d it io n a l 
la n d  n e e d e d  b y  th e  S t a t e  c o u ld  b e  t a k e n  o n ly  b y  p a y in g  ju s t  
c o m p e n s a t io n .
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T h e  S t a t e  f i le d  i t s  p o in t s  o n  a p p e a l o n  J u n e  2 4 ,  1 9 8 0 . T h e  
P e t i t io n e r s  f i le d  t h e i r  n o t ic e  o f  c ro s s -a p p e a l o n  J u n e  3 0 , 1 9 8 0 .  
U p o n  a p p e a l, th e  ju d g m e n t  w a s  a f f i rm e d  o n ly  a s  t o  o n e  p la in ­
t i f f  a n d  r e v e r s e d  a s  t o  a l l  o t h e r  P e t i t i o n e r s .  O n e  J u s t ic e  f i le d  
a  d is s e n t  f r o m  th e  t h r e e - p e r s o n  m a jo r i t y  o p in io n .

F E D E R A L  Q U E S T IO N S  R A I S E D  
A N D  D E C ID E D  B E L O W

T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  is  b a s e d  o n  th e  
d e t e rm in a t io n  o f  a  n u m b e r  o f  c o n t r o l l i n g  q u e s t io n s  o f  fe d e r a l 
law . T h e  f i r s t  q u e s t io n  is w h e th e r  th e re  e x is te d  u n d e r  4 8  U .S .C .  
§ 3 2 1 a  p o w e r  to  c re a te  an  e a s e m e n t  in  th e  S e c r e t a r y  o f  In t e r i o r  
o n  p u b lic  la n d s  in  A la s k a  s e p a r a t e  f r o m  t h a t  s e t  f o r t h  in  4 8  
U .S .C .  § 3 2 1 d . T h e  A la s k a  S u p re m e  C o u r t ' s  m is in t e r p r e t a t io n  
o f  th e  p o w e r  o f  th e  fe d e r a l g o v e rn m e n t  u n d e r  4 8  U .S .C .  § 3 2 1 a  
r e s u lt s  in  a  t a k in g  o f  p r i v a t e  p r o p e r t y  w i t h o u t  c o m p e n s a t io n . 
F u r t h e r ,  th e  A la s k a  S t a te  L e g is la t u r e  h a s  a t t e m p te d  to  in s u re  
t h a t  th e  S t a t e  n o t  a v a i l i t s e l f  o f  r ig h t s - o f -w a y  u n d e r  4 8  U .S .C .  
§ 3 2 J a -3 2 1 d , w h en  i t  p a s s e d  th e  R ig h t - o f -W a y  A c t  o f  1 9 6 6 . T h e  
c o u r t  b e low  d e te rm in e d  th a t  th e  R ig h t -o f -W a y  A c t  a n d  th e  p r o ­
te c t io n s  t h e re u n d e r  w e re  n o t  a p p lic a b le  s in c e  t h a t  a c t  a p p lie d  
o n ly  to  e a s e m e n ts  u n d e r  4 8  U .S .C .  § 3 2 1 d  a n d  th e  e a s e m e n ts  
a s s e r t e d  b y  th e  S t a t e  w e re  c re a te d  u n d e r  4 8  U .S .C .  § 3 2 1 a  a n d  
D O  2 6 6 5 . T h e  c o u r t  b e low  ig n o re d  th e  in te n t  o f  a  s im i la r  fe d e r a l 
a c t  t o  b a r  su ch  t a k in g s . F e d e ra l-A id  H ig h w a y  A c t  o f  1 9 7 0 , 
§ 1 3 8 (b )  P u b . L .  9 1 - 6 0 5 ,  8 4  S t a t .  1 7 1 3  ( 1 9 7 0 ) .  T h is  i n t e r p r e t a ­
t io n  o f  fe d e r a l  la w , i f  a l lo w e d  to  s t a n d , w i l l  p e rm i t  th e  S t a t e  
to  s e iz e  p r i v a t e  p r o p e r t y  b e lo n g in g  to  P e t i t i o n e r s  w i th o u t  
c o m p e n s a t io n .

T h e  a s s e r t io n  t h a t  th e  R ig h t - o f -W a y  A c t  o f  1 9 6 6  a n d  s e c ­
t io n  1 3 8 (b ) o f  th e  F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0  w e r e  a p ­
p lic a b le  to  p r o t e c t  th e  P e t i t i o n e r s  in  th e s e  c i r c u m s ta n c e s  w a s  
ra is e d  a t  th e  t r ia l c o u r t  d u r in g  s u m m a ry  ju d g m e n t  p ro c e e d in g s  
an d  a g a in  d u r in g  th e  appestl to  th e  A la s k a  S u p re m e  C o u r t .  T h e  
q u e s t io n  w a s  s p e c i f ic a l ly  a d d re s s e d  b y  th e  A la s k a  S u p re m e  
C o u r t  in i t s  d e c is io n .

S e c o n d , th e  A la s k a  S u p re m e  C o u r t  r e je c t e d  P e t i t i o n e r s ’ 
c o n te n t io n  t h a t  th e  e a s e m e n ts  c la im e d  b y  th e  S t a t e  o f  A la s k a
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w e re  n o t  s e t  f o r t h  in  th e  p a t e n t s  a n d  t h e r e f o r e  e lim in a t e d  b y  
fa i lu r e  to  a n n u l th e  p a te n ts  w ith in  th e  s ix -y e a r  s t a tu t e  o f  l im i ta ­
t io n  p e r io d  o f  4 3  U .S .C .  § 1 1 6 6 . T h is  is  c le a r ly  a  f e d e r a l  q u e s ­
t io n . T h e  A la s k a  S u p r e m e  C o u r t ,  in  a d d r e s s in g  th is  is s u e  o n  
a p p e a l, in t e r p r e te d  fe d e r a l la w  in  a  m a n n e r  su ch  a s  to  p re c lu d e  
th e  a p p lic a t io n  o f  th e  s t a t u t e  t o  p r o t e c t  P e t i t io n e r s '  r ig h t s  in  
th is  c a se . P e t i t i o n e r s  r a i s e d  th e s e  c la im s  o f  a  f e d e r a l  r i g h t  in  
t h e i r  c o m p la in t  a t  th e  t r i a l  c o u r t  a n d  m a in ta in e d  t h e i r  p o s i ­
t io n  th r o u g h o u t  th e  a p p e a l.

T h i rd , A la s k a  S u p re m e  C o u r t  m is in t e r p r e t e d  4 4  U .S .C .  
§ 1 5 0 7  in  re q u ir in g  th a t  p u b lic  la n d  o rd e r s  a n d  th e  d e p a r tm e n ta l 
o rd e r ,  u p on  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r ,  he  c o n s id e re d  
c o n s t ru c t iv e  n o t ic e  f o r  r e a l p r o p e r t y  t r a n s a c t io n s  in d e p e n d e n t  
o f  c o m p lia n c e  w ith  S t a t e  o r  t e r r i t o r i a l  r e c o rd in g  s t a t u t e s . B y  
in te rp re t in g  th e  F e d e ra l R e g is t e r  A c t  a s  c o n s t i tu t in g  c o n s t ru c ­
t iv e  n o tic e  f o r  p u rp o s e s  o f  d e te rm in in g  o w n e rs h ip  o f  la n d , P e t i ­
t io n e r s  w e re  p re c lu d e d  f r o m  a v a i l in g  th e m s e lv e s  o f  th e  p r o ­
tec tion  o f fe r e d  b y  th e  S t a te  re c o rd in g  s ta tu te s . P e t i t io n e r s  r a i s ­
ed  th e se  c la im s  in  th e i r  m e m o ra n d u m  in  s u p p o r t  o f  m o t io n  f o r  
s u m m a ry  ju d g m e n t  in  th e  t r ia l c o u r t  a n d  m a in ta in e d  t h e i r  p o s i­
t io n  th r o u g h o u t  th e  a p p e a l.

R E A S O N S  F O R  G R A N T IN G  T I I E  W R I T

(a )  Im p a c t  o f  th e  D e c is io n  B e lo w .
T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  b e lo w  h a s  a  

d e v a s t a t in g  im p a c t  o n  la n d h o ld e r s  w ith in  th e  S t a t e  o f  A la s k a .  
D u r in g  th e  la t e  1 9 4 0 s  w h e n  A la s k a  w a s  s t i l l  a  t e r r i t o r y ,  th e  
fe d e r a l g o v e r n m e n t  h e ld  o p e n  to  in d iv id u a ls  th e  o p p o r t u n i t y  
to  s e t t le  in  th e  t e r r i t o r y  a n d  o b ta in  f e e  s im p le  o w n e r s h ip  o f  
la n d  t h e r e in . A f t e r  p r o p e r ly  c o m p ly in g  w ith  th e  a p p lic a b le  
s t a tu t e s  a n d  r e g u la t i o n s  c o n c e rn in g  h o m e s te a d s , th e s e  in ­
d iv id u a ls  w e re  is su e d  p a te n t s  r e f le c t in g  t h e i r  o w n e rs h ip  r ig h ts . 
T h e s e  p a t e n t s  s e t  f o r t h  th e  r e s e r v a t i o n s  a n d  e x c e p t io n s  w h ic h  
th e  fe d e r a l g o v e r n m e n t  s t a t e d  i t  w a s  m a in t a in in g .

I n  th e  a p p r o x im a t e ly  t h i r t y  y e a r s  t h a t  h a v e  p a s s e d  s in c e  
th is  in it ia l t r a n s f e r  o f  p r o p e r t y  f r o m  th e  fe d e r a l  g o v e r n m e n t  
to  in d iv id u a ls  f o l lo w in g  W o r ld  W a r  I I ,  th e  in d iv id u a l o w n e r s  
a n d  th e i r  s u c c e s s o r s  in  in t e r e s t  h a v e  su b d iv id e d  a n d  d e v e lo p e d
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th e  p r o p e r t y  p u r s u a n t  t o  th e  n a tu r a l g r o w th  o f  th e  S ta te . T h u s  
th is  la w s u i t  g r e a t ly  a f f e c t s  th e  c u r r e n t  p r o p e r t y  r ig h t s  o f  
th o u s a n d s  o f  la n d o w n e r s  w ith in  th e  S t a t e  o f  A la s k a ,  m a n y  o f  
w h om  h a v e  d e v e lo p e d  v a lu a b le  im p r o v e m e n t s  w ith in  th e  
c la im e d  e a s e m e n ts  u n a w a re  th e  S t a t e  c la im s  th e  r i g h t  to  ta k e  
t h e i r  p r o p e r t y .

T h e  d e c is io n  o f  th e  c o u r t  b e low  r e s u lt s  in  c o n fu s io n  to  t it le s  
to  th o u s a n d s  o f  p a r c e ls  h e ld  w ith in  th e  S t a t e  o f  A la s k a .  T h e  
S t a t e  a d m it s  t h a t  th e  p o t e n t ia l v a lu e  o f  t h e  la n d  w h ic h  i t  c an  
se ize  w ith o u t  c om p e n s a t io n  to  b e  v a lu e d  in  e x c e s s  o f  $ 1 .8  b illio n  
d o l la r s .  A lr e a d y  s e v e ra l o th e r  c a s e s  h a v e  b e e n  in it ia te d  in v o lv ­
in g  is s u e s  r e la t e d  to  th is  d e c is io n .

T h e r e f o r e ,  th e  P e t i t i o n e r s  b e lie v e  t h a t  t h e i r  P e t i t i o n  f o r  
W r i t  o f  C e r t i o r a r i  s h o u ld  b e  a c c e p te d  b y  th e  C o u r t  t o  re v ie w  
th e  t r e m e n d o u s  im p a c t  o f  th e  d e c is io n  o f  th e  c o u r t  b e low  u p on  
t i t le  t o  t h o u s a n d s  o f  p a r c e ls  o f  la n d  w ith in  th e  S t a t e  a s  w e ll 
a s  th e  c om b in e d  t o t a l e c o n o m ic  lo s s  t o  in d iv id u a ls  r e s id in g  in 
th e  S t a t e .

(1)) Im p o r t a n t  a n d  N o v e l Q u e s t io n s  o f  F e d e r a l  L a w .
T h e  d e c is io n  b e lo w  a ls o  in v o lv e s  im p o r t a n t  q u e s t io n s  o f  

fe d e ra l law  n e v e r  in te rp re te d  b y  th is  o r  a n y  o th e r  fe d e r a l c o u r t . 
T h e  A la s k a  S u p re m e  C o u r t  in  re a c h in g  its  d e c is io n  in te rp re te d  
s e v e r a l fe d e r a l  s t a tu t e s  a n d  o r d e r s  r e g a r d in g  p u b lic  la n d s  
w ith in  A la s k a .  In  p a r t i c u la r ,  th e  c o u r t  b e lo w  in t e r p r e t e d  4 8  
U .S .C .  § 3 2 1 a  a s  c r e a t in g  in  th e  S e c r e t a r y  o f  I n t e r i o r  a  r ig h t  
to  e s ta b lis h  a n  e a s e m e n t  o n  p u b lic  la n d s  s e p a r a t e  f r o m  th a t  
o f  4 8  U .S .C .  § 3 2 1 d . B y  in t e r p r e t in g  th e  fe d e r a l  s t a t u t e  in  th is  
m a n n e r , th e  c o u r t  b e low  v o id e d  th e  s p e c i fic  p r o te c t io n  o f fe r e d  
to  p r i v a t e  la n d h o ld e r s  b y  th e  A la s k a  L e g is la t u r e  b y  th e  R ig h t -  
o f -W a y  A c t  o f  1 9 6 6  a n d  C o n g r e s s  b y  s e c t io n  1 3 8 (b ) o f  th e  
F e d e ra l-A id  H ig h w a y  A c t o f  1 9 7 0 . '

* The intent o f the Alashn Legislature is clear. The'Act states in part: 
Section 1. Purpose. This AcL is intended to alleviate the economic 
hardship and physical and mental distress occasioned by the tak­
ing o f  land, by the State o f A laska, fo r  which no compensation is 
paid to the persons holding title to the laud. This practice has 
resulted in financial difficulties and Lhc deprivation o f peace o f mind 
regarding the security o f one's possessions to many citizens o f the
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w e re  n o t  s e t  f o r t h  in  th e  p a t e n t s  a n d  t h e r e f o r e  e lim in a t e d  b y  
fa i lu r e  to  a n n u l th e  p a te n ts  w ith in  th e  s ix -y e a r  s t a tu te  o f  lim i t a ­
t io n  p e r io d  o f  4 3  U .S .C .  § 1 1 6 6 . T h is  is  c le a r ly  a  f e d e r a l  q u e s ­
t io n . T h e  A la s k a  S u p re m p  C o u r t ,  in  a d d r e s s in g  th is  is s u e  o n  
a p p e a l, in t e rp r e te d  fe d e r a l la w  in  a  m a n n e r  su ch  a s  t o  p re c lu d e  
th e  a p p lic a t io n  o f  th e  s t a t u t e  to  p r o t e c t  P e t i t i o n e r s '  r ig h t s  in  
th is  c a se . P e t i t io n e r s  r a i s e d  th e s e  c la im s  o f  a  f e d e r a l  r i g h t  in  
th e i r  c o m p la in t  a t  th e  t r i a l  c o u r t  a n d  m a in ta in e d  t h e i r  p o s i ­
t io n  th r o u g h o u t  th e  a p p e a l.

T h i rd , A la s k a  S u p re m e  C o u r t  m is in t e r p r e t e d  4 4  U .S .C .  
§ 1507  in  re q u ir in g  th a t  p u b lic  la n d  o rd e r s  a n d  th e  d e p a r tm e n ta l 
o rd e r ,  u p o n  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r ,  he  c o n s id e re d  
c o n s t ru c t iv e  n o t ic e  f o r  r e a l p r o p e r t y  t r a n s a c t io n s  in d e p e n d e n t  
o f  c om p lia n c e  w ith  S t a t e  o r  t e r r i t o r i a l  r e c o rd in g  s t a t u t e s .  B y  
in te rp re t in g  th e  F e d e ra l R e g is t e r  A c t  a s  c o n s t i tu t in g  c o n s t ru c ­
tive  n o tic e  f o r  p u q x is e s  o f  d e te rm in in g  o w n e rs h ip  o f  la n d , P e t i ­
t io n e rs  w e re  p re c lu d e d  f r o m  a v a i l i n g  th e m s e lv e s  o f  th e  p r o ­
tec tion  o f fe r e d  b y  the  S ta te  r e c o rd in g  s ta tu te s . P e t i t io n e r s  r a i s ­
ed  th e se  c la im s  in  t h e i r  m e m o ra n d u m  in  s u p p o r t  o f  m o t io n  f o r  
s u m m a ry  ju d g m e n t  in th e  t r ia l c o u r t  a n d  m a in ta in e d  t h e i r  p o s i­
t io n  t h r o u g h o u t  th e  a p p e a l.

R E A S O N S  F O R  G R A N T IN G  T H E  W R I T

(a )  Im p a c t  o f  th e  D e c is io n  B e lo w .
T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  b e lo w  h a s  a  

d e v a s ta t in g  im p a c t  o n  la n d h o ld e r s  w ith in  th e  S t a t e  o f  A la s k a .  
D u r in g  th e  la t e  1 9 4 0 s  w h e n  A la s k a  w a s  s t i l l  a  t e r r i t o r y ,  th e  
fe d e ra l g o v e r n m e n t  h e ld  o p e n  to  in d iv id u a ls  th e  o p p o r t u n i t y  
to  s e t t le  in  th e  t e r r i t o r y  a n d  o b ta in  fe e  s im p le  o w n e r s h ip  o f  
la n d  t h e r e in . A f t e r  p r o p e r ly  c o m p ly in g  w ith  th e  a p p lic a b le  
s t a tu te s  a n d  r e g u la t i o n s  c o n c e rn in g  h o m e s te a d s , th e s e  in ­
d iv id u a ls  w e re  is su e d  p a te n ts  r e f le c t in g  th e i r  o w n e rs h ip  r ig h t s . 
T h e s e  p a t e n t s  s e t  f o r t h  th e  r e s e r v a t io n s  a n d  e x c e p t io n s  w h ic h  
th e  fe d e r a l g o v e r n m e n t  s t a t e d  i t  w a s  m a in t a in in g .

In  th e  a p p r o x im a t e ly  t h i r t y  y e a r s  t h a t  h a v e  p a s s e d  s in c e  
th is  in i t ia l t r a n s f e r  o f  p r o p e r t y  f r o m  th e  fe d e r a l  g o v e r n m e n t  
to  in d iv id u a ls  fo l lo w in g  W o r ld  W a r  I I ,  th e  in d iv id u a l o w n e r s  
a n d  th e i r  s u c c e s s o rs  in in t e r e s t  h a v e  s u b d iv id e d  a n d  d e v e lo p e d
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th e  p r o p e r t y  p u r s u a n t  to  th e  n a tu r a l g ro w th  o f  th e  S t a t e .  T h u s  
th is  la w s u i t  g r e a t ly  a f f e c t s  th e  c u r r e n t  p r o p e r t y  r ig h t s  o f  
th o u s a n d s  o f  la n d o w n e r s  w ith in  th e  S t a t e  o f  A la s k a ,  m a n y  o f  
w h o m  h a v e  d e v e lo p e d  v a lu a b le  im p ro v e m e n t s  w ith in  the  
c la im e d  e a s e m e n ts  u n a w a re  th e  S t a t e  c la im s  th e  r ig h t  to  ta k e  
t h e i r  p r o p e r t y .

T h e  d e c is io n  o f  th e  c o u r t  b e low  re s u lt s  in  c o n fu s io n  to  t it le s  
t o  t h o u s a n d s  o f  p a r c e ls  h e ld  w ith in  th e  S t a t e  o f  A la s k a .  T h e  
S t a t e  a d m it s  t h a t  t h e  p o t e n t ia l v a lu e  o f  th e  la n d  w h ic h  i t  can  
se ize  w ith o u t  c om p e n s a t io n  to  be v a lu e d  in  e x c e s s  o f  $ 1 .8  b illio n  
d o l la r s .  A lr e a d y  s e v e r a l o t h e r  c a se s  h a v e  b e e n  in it ia te d  in v o lv ­
in g  is s u e s  r e la t e d , t o  th is  d e c is io n .

T h e r e f o r e ,  th e  P e t i t i o n e r s  b e lie v e  t h a t  t h e i r  P e t i t i o n  fo r  
W r i t  o f  C e r t i o r a r i  s h o u ld  b e  a c c e p te d  b y  th e  C o u r t  t o  re v iew  
th e  t r e m e n d o u s  im p a c t  o f  th e  d e c is io n  o f  t h e  c o u r t  b e low  upon  
t i t le  t o  t h o u s a n d s  o f  p a r c e ls  o f  la n d  w ith in  th e  S t a t e  a s  w e ll 
a s  th e  c om b in e d  t o t a l  e c o n o m ic  lo s s  to  in d iv id u a ls  r e s id in g  in 
th e  S la t e .

(b )  Im p o r t a n t  a n d  N o v e l Q u e s t io n s  o f  F e d e r a l  L a w .
T h e  d e c is io n  b e lo w  a ls o  in v o lv e s  im p o r t a n t  q u e s t io n s  o f  

fe d e r a l law  n e v e r  in t e rp r e te d  b y  th is  o r  a n y  o th e r  fe d e r a l c ou rt . 
T h e  A la s k a  S u p re m e  C o u r t  in re a c h in g  its  d e c is io n  in te rp re te d  
s e v e r a l f e d e r a l  s t a t u t e s  a n d  o r d e r s  r e g a r d in g  p u b lic  la n d s  
w ith in  A la s k a .  In  p a r t i c u la r ,  th e  c o u r t  b e lo w  in t e r p r e t e d  4 8  
U .S .C .  § 3 2 1 a  a s  c r e a t in g  in  th e  S e c r e t a r y  o f  I n t e r i o r  a  r ig h t  
to  e s t a b lis h  a n  e a s e m e n t  o n  p u b lic  la n d s  s e p a r a t e  f r o m  th a t  
o f  4 8  1 i .S .C .  § 3 2 1 d . B y  in t e r p r e t in g  th e  fe d e r a l  s t a t u t e  in  th is  
m a n n i - . , th e  c o u r t  b e lo w  v o id e d  th e  sp e c ific  p r o te c t io n  o f fe r e d  
to  p r i v a t e  la n d h o ld e r s  b y  th e  A la s k a  L e g is la t u r e  b y  th e  R ig h t -  
o f -W a y  A c t  o f  1 9 6 6  a n d  C o n g re s s  b y  s e c t io n  1 3 8 (b ) o f  th e  
F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0 ."

" The intent o f the A laska Legislature is clear. The'Act states in part:
Section 1. Purpose. This Act is intended to a lleviate the economic 
hardship and physicn1 and mental distress occasioned by the tak ­
ing o f land, by the State o f A laska, fo r which no compensation is 
paid to the persons holding title to the land. This practice has 
resulted in financial difficulties and the deprivation o f peace o f mind 
regarding the security o f one’ s possessions to many citizens o f the
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A s e c o n d  q u e s t io n  o f  f i r s t  im p re s s io n  w a s  r a i s e d  b y  Ih e  
A la s k a  S u p re m e  C o u r t  in  i t s  d e c is io n  r e g a r d in g  th e  F e d e r a l  
R e g is t e r  A c t ,  4 4  U .S .C .  § 1 5 0 7 . N o  p r e v io u s  c o u r t  h a s  a d ­
d re s s e d  th e  p re c is e  q u e s t io n  h e r e . In  th is  c a s e  th e  q u e s t io n  
r e s t s  o n  w h e th e r  th e  F e d e r a l R e g i s t e r  is  c o n s t r u c t iv e  n o t ic e  
a s  to  la n d h o ld e r s  in  A la s k a  o r  w h e th e r  su c h  n o t ic e  is  “ in s u f f i ­
c ie n t in la w ”  w ith in  th e  m e a n in g  o f  4 4  U .S .C .  § 1 5 0 7 . C o n g re s s  
d id  n o t  c le a r ly  id e n t i fy  u n d e r  w h a t  c irc u m s ta n c e s  n o t ic e  u n d e r  
the  F e d e ra l R e g is t e r  w o u ld  b e  " in s u f f i c i e n t  in la w . ”  H o w e v e r ,  
th e  in t e r p r e t a t io n  o f  th e  c o u r t  b e low  t h a t  th e  F e d e r a l R e g is t e r  
m u s t  b e  n o t ic e  u n d e r  S t a t e  la n d  la w s  h a s  n o t  b e e n  a d d re s s e d . 
T h e r e f o r e ,  th is  p r e s e n t s  a n  im p o r t a n t  q u e s t io n  o f  f e d e r a l  la w  
w h ich  h a s  a p p lic a b i l i t y  b e y o n d  th e  S t a t e  o f  A la s k a .  O t h e r  
s t a t e s , p a r t i c u la r ly  in  th e  w e s t e rn  U n i t e d  S t a t e s ,  h a v e  la r g e  
t r a c t s  o f  fe d e r a l  p u b lic  la n d  w h ic h  is  s u b je c t  t o  th o u s a n d s  o f  
fe d e ra l p u b lic  la n d  o rd e r s  a n d  d e p a r tm e n t  o rd e r s  o f  th e  D e p a r t ­
m e n t  o f  I n t e r i o r  a n d  o th e r  fe d e r a l a g e n c ie s . T h u s , a p p lic a b i li t y  
o f  a d e c is io n  w h ich  in d ic a te s  th a t  C o n g re s s  in te n d e d  th e  fe d e r a l 
r e g is t e r  to  b e  c o n s t r u c t iv e  n o t ic e  u n d e r  S t a t e  la n d  la w s  h a s  
t re m e n d o u s  im p a c t  u p o n  t i t le  in o t h e r  s t a t e s  a s  w e l l a s  A la s k a . 
T h e r e f o r e ,  th e  C o u r t  s h o u ld  a c c e p t  P e t i t i o n e r s ’ W r i t  f o r  C e r ­
t io r a r i  to  a d d re s s  t h is  is su e .
(Footnote Continued)

State o f A laska, and which, i f  not curtailed by law, will continue 
to adversely a ffec t the citizens o f this s la te . Those persons who 
hold title to land under a deed o r patent which contains a rese rva­
tion to the s la te  by virtue o f the Act o f June 30, 1932, ch. 320, 
sec. 5, as added Ju ly  24, 1917, ch. 313, 61 S ta t. 418 , are subject 
to the hazard o f having the S ta le  o f A laska Lake the ir property 
without compensation because all patents o r deeds containing the 
reservation required by that federa l Act reserve to the United 
States, o r the s la te  created out o f the T errito ry  o f A laska, a right- 
of-way fo r roads, roadways, tramways, trails, bridges, and appurte­
nant structures either constructed o r to be constructed. Except 
fo r this reservation the SLate o f Alaska, under the A laska Constitu­
tion and the Constitution o f the United Sb ilcs, would be required 
to pay ju s t compensation fo r  any land Laken fo r a right-of-w ay. It 
is declared to be the purpose o f this Act to place persons with land 
so encumbered on a basis o f equality with all other p rope rly  holders 
in the S ta le  o f A laska, thereby preventing the biking o f property 
without payment o f ju s t compensation as provided by law, and in 
the manner provided by law.
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(c )  T h e  D e c is io n  o f  th e  C o u r t  B e lo w  C o n f l i c t s  w ith  
P r i o r  D e c is io n s  o f  th e  C o u r t

T h e  A la s k a  S u p re m e  C o u r t  d e t e rm in e d  t h a t  th e  s ix - y e a r  
s t a t u t e  o f  l im i t a t io n s  a p p lic a b le  to  s u i t s  b y  th e  U n i t e d  S t a te s  
to  v a c a te  a n d  a n n u l a  p a t e n t  u n d e r  4 4  U .S .C .  § 1 1 6 6  d id  n o t  
a p p ly  to  p r e v e n t  th e  S t a t e  H ig h w a y  D e p a r tm e n t  f r o m  s e iz ­
in g  p r i v a t e  p r o p e r t y  in  w h ic h  th e  p a t e n t s  f r o m  th e  fe d e r a l 
g o v e r n m e n t  d id  n o t  r e s e r v e  a n y  o f  th e  e a s e m e n ts  o r  
w i t h d r a w a ls  s o u g h t  to  b e  t a k e n  b y  th e  S t a t e .  T h e  c o u r t  fo u n d  
t h a t  d e s p it e  th e  fa i lu r e  o f  th e  fe d e r a l  g o v e r n m e n t  to  s e t  fo r t h  
in  th e  p a t e n t  a n y  l im i t a t i o n s  a r i s in g  u n d e r  th e  p u b lic  la n d  
o r d e r s  a n d  th e  d e p a r tm e n t a l o r d e r  id e n t i f i e d  in  th is  c a s e , ’  it  
w o u ld  p e rm i t  a  c o l la t e r a l a t t a c k  o n  th e  p a t e n t  b y  r e d u c in g  th e  
a m o u n t  o f  la n d  t r a n s f e r r e d  t o  th e  p a t e n t e e  b y  th e  fe d e r a l 
g o v e r n m e n t  a n d  by im p o s in g  o n  t h a t  p a t e n t  r e s t r i c t io n s  n o t  
c o n ta in e d  h e r e in . T h is  C o u r t  h a s  lo n g  h e ld  t h a t  o n c e  th e  s ix - 
y e a r  s t a t u t e  o f  l im i t a t io n s  h a s  ru n  th e  U n i t e d  S t a t e s  m a y  n o t  
a t t a c k  th e  v a l id i t y  o f  a  p a t e n t .  U n i t e d  S t a t e s  v . C h a n d le r—  
D u n b a r  W a t e r  P o w e r  C o ., 2 0 9  U .S .  4 4 7  ( 1 9 0 8 ) ;  B r o o k  v . S o . 
P a c .  R .  C o ., 2 3 4  U .S .  6 6 9 ( 1 9 1 4 ) ;  U .S . v . O re g o n  L u m b e r  C o ., 
2 6 0  U .S .  2 9 0  ( 1 9 2 2 ) .  A lt h o u g h  th e  s t a t u t e  o n  it s  fa c e  is  a p ­
p lic a b le  to  th e  U n i t e d  S t a t e s  i t  is  e q u a l ly  b in d in g  o n  th e  S t a te . 
T h e  S t a t e  h a s  c la im e d  to  p o s s e s s  th e  in t e r e s t  o f  th e  U n ite d  
S t a t e s  u n d e r  th e  r e s p e c t iv e  s t a t u t e s  a n d  o r d e r s  p u r s u a n t  to  
th e  q u i t c la im  d e e d  is su e d  u p o n  s t a t e h o o d  in  1 9 5 9 .  T h e r e f o r e ,  
u n lik e  c a s e s  c ite d  to  b y  th e  m a jo r i t y  o p in io n  in  th e  c o u r t  b e low , 
th e  S t a t e  o f  A la s k a  h a s  n o  m o re  th a n  w h a t  th e  U n i t e d  S t a t e s  
p o s s e s s e d  in  1 9 5 9 . A  fa i lu r e  t o  a s s e r t  t h a t  in t e r e s t  w ith in  s ix  
y e a r s  o f  th e  is s u a n c e  o f  p a t e n t  p r e c lu d e s  th e  U n i t e d  S t a t e s  
(a n d  th e  S t a t e  o f  A la s k a , its  s u c c e s s o r  in  in le r e s t )  f r o m  a t t a c k ­
in g  th e  p a te n ts . T h e r e fo r e , th e  c o u r t  b e low  h a s  re n d e re d  a  d e c i­
s io n  in  c o n f l i c t  w ith  p r i o r  h o ld in g s  o f  th is  C o u r t . 10

I .  N O  S E P A R A T E  A U T H O R IT Y  E X I S T S  T O
E S T A B L I S H  A N  E A S E M E N T  U N D E R  4 8  U .S .C .  
§ 3 2  l a .

5 PLO  601, PLO  757, PLO  1613, and DO 2665.
10 A succinct discussion o f this misinterprebition o f 43 U .S .C  S11GG ap­

pears in the dissenting opinion by Justice Rabinowitz in the court below.
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A r e v ie w  o f  th e  le g is la t iv e  h i s t o r y  o f  4 8  U .S .C .  
§ § 3 2 1 a -3 2 1 d  r e v e a ls ,  c o n t r a r y  to  th e  d e c is io n  o f  th e  c o u r t  
b e lo w , n o  a u t h o r i t y  f o r  th e  S e c r e t a r y  o f  I n t e r i o r  t o  e s ta b lis h  
e a s e m e n ts  u n d e r  4 8  U .S .C .  § 3 2 1 a . O r ig in a l ly ,  u n d e r  th e  A c t  
o f  J a n u a r y  2 7 , 1 9 0 5 ,  3 3  S t a t . 6 1 6 , C o n g re s s  e s ta b lis h e d  a  B o a rd  
o f  R o a d  C o m m is s io n e rs  f o r  A la s k a . T h is  C o m m is s io n  w a s  g iv e n  
th e  p o w e r  t o  “ lo c a t e , la y o u t ,  c o n s t ru c t ,  a n d  m a in t a in  w a g o n  
t r a i ls  a n d  p a c k  t r a i l s  . . . ”  w ith in  A la s k a .  S e c . 2  A c t  o f  J u n e  
2 7 , 1 9 0 5 ,  3 3  S t a t .  6 1 6 . In  1 9 3 2 , C o n g re s s  t r a n s fe r r e d  th e  p o w e r  
o f  th e  C o m m is s io n  to  th e  D e p a r tm e n t  o f  I n t e r i o r .  S e c . 1 a n d  
2  A c t  o f  J u n e  3 0 ,  1 9 3 2 , 4 7  S t a t .  4 4 6 .

H o w e v e r , n e i t h e r  o f  th e s e  tw o  s ta tu te s  g r a n t e d  th e  p o w e r  
to  th e  S e c r e t a r y  o f  I n t e r i o r  o r  th e  C o m m is s io n  to  g r a n t  
e a s e m e n ts  a c r o s s  th e  la n d  b u t  r a t h e r  o n ly  th e  p o w e r  t o  c o n ­
s t r u c t  r o a d s .  In  fa c t ,  th e  la n g u a g e  c o n ta in e d  in  s e c . 2  A c t  o f  
J u n e  3 0 ,  1 9 3 2 , 4 7  S t a t .  4 4 6 , c o d i f ie d  a s  4 8  U .S .C .  § 3 2 1 a , w a s  
re c o g n iz e d  b y  th e  D e p a r tm e n t  o f  I n t e r i o r  a s  o n ly  g r a n t in g  
a u t h o r i t y  to  th e  S e c r e t a r y  t o  f i x  th e  w id th  o f  p u b lic  d o m a in  
r o a d s  w h ic h  w e r e  “ lo c a te d , la id  o u t , c o n s t ru c t e d  a n d  m a in ­
t a in e d "  p u r s u a n t  to  s e c . 2  A c t  o f  J u n e  2 7 ,  1 9 0 5 , c o d i f ie d  a s  
4 8  U .S .C .  § 3 2 2 .

B e c a u s e  o f  th e  D e p a r tm e n t  o f  I n t e r i o r ' s  c o n c e rn  o v e r  th e  
p e n d in g  p a t e n t in g  o f  p u b lic  la n d s  in  A la s k a  w h e re  a  4 3  U .S .C .  
§ 9 3 2  e a s e m e n t  d id  n o t  a p p ly , th e  D e p a r tm e n t  r e q u e s t e d  in 
1 9 4 7  t h a t  C o n g re s s  am e n d  th e  A c t  o f  J u n e  3 0 , 1 9 3 2 .  I I . R .  R e p . 
N o . 6 7 3 ,  8 0 t h  C o n g . 1 s t  S e s s . ,  r e p r i n t e d  i n  1 9 4 7  U .S .  C o n g . 
&  A d . N e w s  1 3 5 2 , 1 3 5 3 . In  th e  D e p a r tm e n t 's  le t t e r  r e q u e s t in g  
le g is la t io n , th e  S e c r e t a r y  o f  I n t e r i o r  in d ic a te d  t h a t  h is  D e p a r t ­
m e n t  w a s  s e e k in g  a u th o r i t y  f o r  th e  r e s e r v a t i o n  o f  e a s e m e n t s  
f o r  th e  f i r s t  t im e . S in c e  4 8  U .S .C .  § 3 2 1 a  a l r e a d y  e x is te d  a t  
th e  t im e  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  m a d s  th is  r e q u e s t  
to  a m e n d  th e  A c t  o f  1 9 3 2 , i f  is  e v id e n t  t h a t  th e  D e p a r tm e n t  
o f  In t e r i o r  re c o g n iz e d  th a t  n o  e a s e m e n t  a u th o r i t y  e x is te d  u n d e r  
§321 a . T o  h o ld  o th e rw is e  n e g a te s  th e  1 9 4 7  A m e n d m e n t ."

" The Language o f 48 U .S .C . §821(1 provides fo r  only one eusoment. 
l l  slates that "(i)n all patents for lands hereafter taken up, unlured o r located 
in the T e rrito ry  o f A laska . . .  there shall he expressed that there is reserved, 
from  the lands . . .  in such p a te n t . . . a ritjhl-of-way."  (Emphasis added.)
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T h is  p o s i t io n  is  f u r t h e r  s u p p o r t e d  b y  a  D e p a r tm e n t  o f  I n ­
t e r i o r  m e m o  o n  O c t o b e r  10 , 1 9 5 0 , w h ic h  in  d is c u s s in g  P L O  
6 0 1  n o te d  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  d is c u s s e d  c h a n g ­
in g  th e  w i t h d r a w a ls  to  e a s e m e n ts  so  t h a t  r ig h t s -o f -w a y  u n d e r  
th e  A c t  o f  J u ly  1 9 4 7  w o u ld  s t i l l  b e  v a l i d . "  T h is  o n c e  a g a in  in ­
d ic a te s  th e  D e p a r tm e n t  o f  I n t e r i o r  lo o k e d  to  se c . 3 2 1 d  (th e  
1 9 4 7  a c t )  f o r  i t s  a u t h o r i t y ,  n o t  s om e  s t r a in e d  in t e r p r e t a t io n  
o f  s e c . 3 2 1 a .

4 8  U .S .C .  § 3 2 1 d  re c p iire s  t h a t  a l l  la n d s  e n t e r e d  a f t e r  th e  
d a t e  o f  th e  A c t  ( J u n e  2 3 ,  1 9 4 7 ) h a v e  r e s e r v e d  in  th e  p a te n ts  
a n  e a s e m e n t . T h e  D e p a r tm e n t  o f  I n t e r i o r  p u r s u a n t  t o  th is  C o n ­
g r e s s io n a l m a n d a te  b e g a n  is s u n g  p a t e n t s  w h ic h  c le a r ly  s ta te d  
t h a t  a n  e a s e m e n t  w a s  b e in g  r e s e r v e d  p u r s u a n t  to  4 8  U .S .C .  
§ 3 2 ]d .  I t  is  c le a r  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  d id  n o t  c o n ­
s id e r  § 3 2 1 a  to  b e  a u t h o r i t y  to  im p o s e  a n  e a s e m e n t , o r  i t  c o u ld  
h a v e  ju s t  a s  e a s i ly  p u t  th is  r e s e r v a t i o n  in  th e  p a t e n t s  to o .

T h e  c o u r t  b e lo w  h e ld  t h a t  se c . S 2 1 a  e a s e m e n t s  e x is t  n o t  
f r o m  s t a t u t o r y  la n g u a g e  n r  le g is la t iv e  in t e n t ,  b u t  s o le ly  f r o m  
th e  f a c t  t h a t  p a r a g r a p h  1 o f  D O  2 6 6 5  s t a t e s  t h a t  t h e  a u t h o r i ­
ty  f o r  th e  S e c r e t a r y  to  p ro m u lg a te  D O  2 6 6 5  is  4 8  U .S .C .  § 321a . 
P e t i t i o n e r s  d o  n o t  d is p u te  t h a t  s e c t io n  3 2 1 a  g r a n t s  th e  
S e c r e t a r y  o f  I n t e r i o r  th e  a u th o r i t y  o v e r  A la s k a  r o a d s  a n d  th u s  
a u t h o r i t y  t o  is s u e  th e  d e p a r tm e n t a l o r d e r . "  P e t i t i o n e r s

(Footnote Continued)
The si ii lu te  goes on to state (hat "(w )hen a right-of-way easement under 
this A d  . . . ”  once again indicating that a single authority fo r  creating a 
right-of-way existed under 48 U .S .C . §321. The Act o f 1947 was an amend­
ment lo  the Act o f June 30, 1932 (47 Stat. 448) and therefore the language 
‘ ‘ this Act" must re fe r to the Act o f 1932.

"  The Department o f In terio r in October o f 1950 revealed concern that 
the P I .0  w ithdrawals were insufficient to protect the rights-of-way desired 
by th*; federal government. It was proposed by Department o f In terio r memo 
that Hie withdrawals be changed to easements under the 1947 Act (48 U.S.C. 
§321d) to set fo rth  the width o f the proposed easements. This concern 
resu lted in the publication o f DO 26G5 in October o f 1951 establishing 
casements under 48 U .S .C . §32 Id . See Department o f In te rio r memo Octo­
ber It). 1950 a t Appendix C.

1:1 The A laska Supreme Court previously authorized the taking o f pro- 
pert} w ithout compensation based on this erroneous interpretation inStute, 
Deportment o f  lliy liw uys v. tireen, 580 P .2d 595 (A laska 1978)
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h o w e v e r  a s s e r t  t h a t  su ch  a u th o r i t y  to  is su e  th e  o r d e r  d o e s  n o t  
e q u a te  w ith  a  s e p a r a t e  a u t h o r i t y  to  c r e a t e  a n  e a s e m e n t . T h e  
u n m is t a k a b le  in t e n t  o f  th e  1 9 4 7  a m e n d m e n t , c o d i f ie d  a t  4 8  
U .S .C .  § 32  Id ,  w a s  to  c re a te , f o r  th e  f i r s t  t im e , e a s e m e n t s ."

T h e  c o u r t  b e lo w  in  its  m is in t e r p r e t a t io n  t h a t  4 8  U .S .C .  
§ 32 1  a  is a  s e p a r a t e  a u t h o r i t y  f o r  th e  D e p a r tm e n t  o f  I n t e r i o r  
to  e s t a b li s h  e a s e m e n t s  n u l l i f ie s  th e  a t t e m p t  b y  th e  S t a t e  o f  
A la s k a  in  th e  R ig h t -o f -W a y  A c t  o f  1 9 6 6  to  p r o t e c t  p r iv a t e  la n d ­
o w n e r s  f r o m  S la t e  e x e r c is e  o f  s u c h  e a s e m e n t s . T h e  R ig h t -o f -  
W a y  A c t  o f  1 9 6 6  h a s  b e e n  in t e r p r e t e d  b y  th e  A la s k a  S u p re m e  
C o u r t  a s  a p p ly in g  o n ly  to  e a s e m e n t s  e s t a b lis h e d  u n d e r  4 8  
U .S .C .  § 3 2 1 d . U n d e r  th e  t e rm s  o f  th e  A c t ,  th e  S t a t e  is  b a r r e d  
f r o m  t a k in g  w i th o u t  c o m p e n s a t io n  a n y  a d d it io n a l la n d  p u r ­
s u a n t  to  a  se c . 3 2 1 d  e a s e m e n t  i f  i t  h a s  n o t  d o n e  s o  p r i o r  to  
th e  d a t e  o f  th e  A c t .  F u r t h e r ,  b y  i t s  in t e r p r e t a t i o n  o f  fe d e r a l  
la w , th e  c o u r t  b e lo w  h a s  d e p r iv e d  P e t i t i o n e r s ’ r ig h t s  a f f o r d ­
ed  b y  s e c . 1 3 8 (b )  o f  th e  F e d e ra l-A id  H ig h w a y  A c t  o f  1 9 7 0 .

1 1 . T H E  S T A T U T E  O F  L IM IT A T IO N S  O F  4 3  U .S .C .  
§ 1 1 6 6  B A R S  T H E  R E S P O N D E N T  F R O M  
C H A L L E N G IN G  P A T E N T S  A F T E R  S I X  Y E A R S .

T h e  U n i t e d  S t a t e s  is s u e d  p a t e n t s  to  P e t i t i o n e r s  a n d  P e t i ­
t i o n e r s ’ p r e d e c e s s o r s  in  in t e r e s t  w h ic h  c o n ta in e d  a  d e s c r ip ­
tio n  o f  th e  r e s e r v a t io n s  a n d  e x c e p t io n s  w h ic h  th e  U n ite d  S ta te s  
in te n d e d  t o  r e t a in .  T h e  S t a t e  o f  A la s k a  m a in t a in s  t h a t  th e  
v a r io u s  P L O s  a n d  th e  D e p a r tm e n t a l O r d e r  g r a n t  i t  a  r ig h t -  
o f-w a y  e v e n  th o u g h  n o t  id e n t i f ie d  in th e  p a t e n t s .  H a d  th e  p r o ­
p e r t y  a t  th e  t im e  o f  p a t e n t  s t i l l  b e e n  e n c u m b e re d  b y  th e  
w i th d ra w a ls  o r  e a s e m e n ts , b u t  p a t e n t  n e v e r t h e le s s  is su ed , th e  
g o v e r n m e n t  w o u ld  h a v e  o n ly  s ix  y e a r s  t o  a n n u l th e  p a te n t . 
U n ite d  S t a le s  v. C h a n d le r—D u n b a r  W a t e r  P o w e r  C o ., 2 0 9  U .S .

"  The tria l court agreed with petitioners and stated that:
I t  should he noted that DO 2(>f>5 is issued under authority o f -18 
U .S .C . $ 321 a; however, sec. 321a is on ly the genera l g ran t o f 
authority by Congress to the Secretary o f In te rio r to administer 
the road. In A laska sec. 3 2 1<1 is the specific authority fo r the 
Secre tary  to reserve easements fo r roads and there fore , DO 2f>0f> 
hy implication is based on authority o f sec. 321 d, Pub. L . 229 ch. 
313 approved Ju ly  24, 1947.

15

4 4 7  ( 191 )8 ). T h e  w i th d ra w a ls  o r  e a s e m e n ts  c o u ld  n o t  h a v e  been 
d e e m e d  to  h a v e  b e e n  a n  im p iie d  e x c e p t io n  t o  th e  p a t e n t .  L e o  
S h e e p  C o . v . U n i t e d  S ta te s , 4 4 0  U .S .  6 6 8 ( 1 9 7 9 ) ;  H a r d i n  v . J o r ­
d a n , 1 4 0  U .S .  3 7 1  ( 1 8 9 1 ) ;  S t e w a r t  v . L a m m ,  1 3 2  C o lo . 4 8 4 , 
2 8 9  P .  2 d  9 1 6  (C o lo .  1 9 5 5 ) .

T h e  q u i t c la im  d e e d  c o u ld  n o t , a s  th e  S t a t e  a s s e r t s ,  p a ss 
g r e a t e r  r ig h t s  th a n  t h a t  th e  U n i t e d  S t a t e s  h a d  to  t r a n s f e r .  I t  
is  w e l l e s ta b li s h e d  t h a t  a  p a t e n t  is  in  th e  n a t u r e  o f  a  q u itc la im  
d e e d . W i ls o n  C y p m is  C o . v . D e lP o z o  y  M a rc o s , 2 3 6  U .S .  6 3 5  
( 1 9 1 5 ) ;  S a m p e y r e a c  v . U n i t e d  S ta te s , 7  P e t .  ( U . S . )  2 2 2  (1 8 3 3 ) .  
C o n s e q u e n t ly ,  th e  U n i t e d  S t a t e s  p a s s e d  b y  p a t e n t  its  e s ta te  
excep t t h a t  w h ic h  w a s  a c t u a l ly  r e s e r v e d  in  th e  p a t e n t ,  i .e . the 
1 9 4 7  h ig h w a y  r e s e r v a t io n s ,  4 8  U .S .C .  § 3 2 1 d .

A d d i t io n a l ly ,  i t  is  c le a r  t h a t  o n c e  a  p a t e n t  is  is s u e d , e ven  
i f  i t  c o n ta in s  a  m is ta k e , th e  E x e c u t iv e  D e p a r tm e n t  la c k s  p ow e r 
to  s e t th e  t r a n s f e r  a s id e . T h e  a n n u lm e n t  m u s t  b e  d o n e  ju d ic ia l­
ly .  W est v . S t a n d a r d  O i l  C o ., 2 7 8  U .S .  2 0 0  ( 1 9 2 9 ) ;  S to n e  v. 
U n ite d  S ta te s , 6 9  U .S .  5 2 5  (1 8 7 5 ) .  I n  th e  c a se  a t  b a r ,  th e  U n ite d  
S t a t e s  h a s  n e v e r  s o u g h t  t o  s e t  a s id e  th e  p a te n t s  is su e d  w ith o u t 
th e  a l le g e d  r e s e r v a t io n  f o r  th e  e a s e m e n ts  c ite d  b y  th e  R e s p o n ­
d e n t  ( 4 8  U .S .C .  § 3 2 1 a ) a n d  t h e r e f o r e  th o s e  p a t e n t s  w o u ld  s t i l l 
b e  b in d in g  o n  th e  U n i t e d  S t a t e s .  U n d e r  th e  1 9 5 9  q u itc la im  
d e e d , th e  S t a t e  r e c ie v e d  n o  g r e a t e r  r ig h t  t o  th e  la n d  th a n  the 
U n i t e d  S t a t e s  h a d  a n d  s in c e  th e  p a t e n t s  w e r e  c o n c lu s iv e  
a g a in s t  th e  U n i t e d  S t a t e s  th e n  th e y  a r e  lik e w is e  c o n c lu s iv e  
a g a in s t  th e  S t a t e  o f  A la s k a .

T h is  c o u r t  in  U n i t e d  S t a te s  v . W h ite d  &  W h e le s s , L t d . ,  2 4 6  
U .S .  5 5 2  ( 1 9 1 8 )  n o te d  t h a t  th e  p u rp o s e  o f  th e  s t a t u t e  o f  lim ita ­
t io n s  c o n ta in e d  in  4 3  U .S .C .  § 1 1 6 6  w a s  to  r e s t o r e ,  in th e  pub lic , 
c o n f id e n c e  in  th e  in t e g r i t y  a n d  v a lu e  o f  p a t e n t  t i t le  to  p ub lic  
la n d s  w h ic h  h a d  b e en  c h a lle n g e d  u n d e r  n u m e ro u s  s u i t s  s e e k ­
in g  t o  c a n c e l su ch  p a t e n t s .  T h e  s t a t u t e  i t s e l f  p re s u p p o s e s  th a t 
th e  g o v e r n m e n t  w i l l m a k e  a n  e r r o r .  U n i t e d  S ta te s  v. 
C h a n d le r— D u n b a r  W a t e r  P o w e r  C o ., s i q > r a a t 4 5 0 .  In d e e d ,th e  
p r o te c t io n  a f f o r d e d  p a t e n t s  u n d e r  4 3  U .S .C .  § 1 1 6 6  h a s  been  
s t r o n g  e n o u g h  t h a t  th is  C o u r t  h a s  d e t e rm in e d  t h a t  e v e n  in the 
c a s e s  o f  f r a u d ,  th e  p a t e n t  i t s e l f  m a y  n o t  b e  s e t  a s id e . U n ite d  
S ta te s  v. D i a m o n d  C o a l a n d  C ok e  C o ., 2 5 5  U .S .  3 2 3  (1 9 2 1 ) .  In
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U n ite d  S ta te s , v . W li itc d  &  W hc le ss , L t d . ,  s u p r a ,  th is  c o u r t  lia s  
a ls o  d e t e rm in e d  t h a t  e v e n  in  th e  c a s e s  o f  f r a u d ,  i f  th e  t i t le  to  
th e  p r o p e r t y  h a s  p a s s e d  to  a  b o n a f id e  p u r c h a s e r ,  th e  g o v e r n ­
m e n t  m a y  n o t  c h a l le n g e  th e  p a t e n t .  W r ig h t -B lo d g e t t  C o . v . 
U n i t e d  S ta te s , 2 3 6  U .S .  3 9 7  ( 1 9 1 5 ) ;  U n i t e d  S t a t e s  v . C a l i f o r ­
n i a  &  T h e  O re g o n  L a r d  C o ., 1 4 8  U .S .  3 1  ( 1 8 9 3 ) .

C o u r t s  h a v e  a ls o  n o te d  t h a t  in  d e t e rm in in g  w h a t  la n d  is 
c o n v e y e d  u n d e r  a  p a t e n t ,  th e  n u m b e r  o f  a c re s  s p e c i f ie d  in  th e  
p a t e n t  is  v e r y  im p o r t a n t .  R i t t e r  v . M o r t o n , 5 1 3  F . 2 d  9 4 2  (9Lh  
C i r .  1 9 7 5 ) .  O t h e r  c o u r t s  h a v e  a ls o  m ad e  it  c le a r  t h a t  th e  b o u n ­
d a r ie s  o f  la n d  c ite d  in a  p a te n t , e v e n  i f  in c o r re c t , w o u ld  b e  b in d ­
in g  o n  th e  U n i t e d  S t a te s  a n d  its  s u c c e s s o rs . G i'a in g e r  v . U n i t e d  
S la t e s , 1 9 7  C t . C l .  1 0 1 8  ( 1 9 7 2 ) .  E v e n  th o u g h  th e  S t a t e  c la im s  
th e  w i t h d r a w a ls  f r o m  h o m e s te a d  e n t r y  o f  P L O  6 0 1  a n d  7 5 7  
s t i l l  a p p ly , n o n e  o f  th e  p a t e n t s  c o n ta in e d  a n y  c o m m e n s u r a t e  
r e d u c t io n  in  t o t a l a c r e a g e . T h e  U n i t e d  S t a t e s  u n d e r  4 3  C . F .R .  
$ 1 0 1 .3  ( 1 9 4 9 )  w a s  r e q u i r e d  to  p u t  o n  n o t ic e  a l l  p e r s o n s  m a k ­
in g  an  e n t r y  o n  p u b !;. la n d  w h ic h  c o u ld  he  a f f e c t e d  b y  a  r ig h t -  
o f-w a y .'*  T h e  fa i lu r e  to  in c lu d e  su ch  a n  e a s e m e n t  o n  th e  e n ­
t r y  p a p e r s  o r  o n  th e  f in a l p a t e n t  is  c o n c lu s iv e  a g a in s t  th e  
U n ite d  S t a t e s .

T h e r e f o r e ,  R e s p o n d e n t ’ s  c la im  w a s  b a r r e d  b y  th e  s t a t u t e  
o f  l im i t a t i o n s  c o n ta in e d  in  4 3  U .S .C .  § 1 1 6 6 . T h e  R e s p o n d e n t  
h a s  n o  g r e a t e r  in L e re s l in  th e  la n d  th a n  th a t  h e ld  b y  th e  U n i t e d  
S t a te s . T h e  U n i t e d  S t a t e s  w a s  b a r r e d  f r o m  c h a l le n g in g  th e  
p a te n t s  a f t e r  s ix  y e a r s  f o r  f a i lu r e  o f  th e  p a t e n t s  t o  c o n ta in  
e a s e m e n ts  s e t  f o r t h  in  th e  P L O s  a n d  th e  d e p a r tm e n t a l  o r d e r .  
A s s u m in g  a rg u e n d o  t h a t  th e  S t a t e ' s  p o s it io n  h a s  m e r i t ,  a n y  
in t e r e s t  w h ic h  th e  U  , : , e d  S t a t e s  h a d  w a s  e x t in g u is h e d  b y  th e

14 The provisions o f 43 C .F .R . $101 .3 (194!)) set fo rth  the notations 
which were required to be mudc on entry papers and notices o f allowance 
in 1949.

In o rder that a ll persons making entry o f public lands which are 
affected by rights-of-way may have actual notice thereof, the 
reg is te r is directed to note upon the original entry papers and upon 
the notice o f allowance o f the application. . .  issued to the outiyincii, 
a reference to such rights-of-way . . .  he will place the same nota­
tion as to right-of-way upon the final entry papers so that the reser­
vation o f the right-of-way will be made in the patent when issued.
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r u n n in g  o f  th e  s t a t u t e  o f  l im i t a t i o n s  in  4 3  U .S .C .  § 1 1 6 6 . T h e  
U n i t e d  S t a t e s  d id , p u r s u a n t  to  4 8  U .S .C .  § 3 2 1 d , m a in ta in  ro a d  
r e s e r v a t i o n s  w h ic h  w e re  s u b s e q u e n t ly  r e l in q u is h e d  b y  S t a te  
a n d  fe d e r a l  a c ts .

1 1 1 . T H E  F E D E R A L  R E G I S T E R  A C T  I S  N O T  
C O N S T R U C T IV E  N O T IC E  A S  T O  P R I V A T E  
L A N D O W N E R S  IN  T H E  S T A T E  O F  A L A S K A  

P r o v i s i o n s  o f  4 4  U .S .C .  § 1 5 0 7  p r o v id e  t h a t  p e r s o n s  w i l l 
b e  c h a rg e d  w ith  n o t ic e  o f  d o c u m e n ts  f i le d  f o r  p u b lic a t io n  in  
th e  F e d e r a l  R e g is t e r  " e x c e p t  in  c a s e s  w h e re  n o t ic e  b y  p u b lic a ­
t io n  is  in s u f f ic ie n t  in  la w ."  T h e  q u e s t io n  in  th is  c a se  is w h e th e r , 
a b s e n t  a c tu a l n o t ic e , d o e s  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r  
c o n s t i tu t e  n o t ic e  in s u f f ic ie n t  in  la w  f o r  r e a l  p r o p e r t y  t r a n s a c ­
t io n s . A  re v ie w  o f  th e  le g is la t iv e  h is t o r y  d o e s  n o t  r e v e a l a  c le a r  
a n s w e r  a s  tc  w h e th e r  C o n g re s s  in te n d e d  th e  F e d e r a l  R e g is t e r  
to  b e  c o n s t r u c t iv e  n o t ic e  a s  a  m a t t e r  o f  la w  o r  w h e th e r  such  
n o t ic e  w o u ld  be  in s u ff ic ie n t  in  la w  a s  a p p lie d  to  s ta te  la n d  t it le s . 
T h e  fe d e r a l c a se  la w  c ited  to  b y  th e  m a jo r i t y  o f  th e  c o u r t  b e low  
d o e s  n o t  c o n ta in  a  c a se  in  w h ich  th e  c o u r t  a d d re s s e d  th e  q u e s ­
t io n  o f  w h a t  w a s  " in s u f f i c i e n t  in  la w . "  T h e r e  is  n o  r e a s o n  to  
b e lie v e  t h a t  C o n g r e s s  in te n d e d  to  d is p la c e  e s ta b lis h e d  c o n ­
v e y a n c in g  a n d  r e c o rd in g  la w s  in  e v e r y  s t a t e  o f  th e  U n io n  w ith  
a  c h a o t ic  s y s t e m  in  w h ich  la n d o w n e r s  m u s t  b e  c h a rg e d  w ith  
c o n s t r u c t iv e  n o t ic e  o f  p r e -p a t e n t  f e d e r a l  o r d e r s  n o t  n o te d  a s  
r e s e r v a t i o n s  in  th e  p a t e n t s . “

T h e r e f o r e ,  th e  c o u r t  b e lo w  e r r e d  in  in t e r p r e t i n g  fe d e r a l 
c a s e s  c ite d  f o r  th e  p ro p o s i t io n  a s  to  w h a t  c o n s t i tu te s  c o n s t ru c ­
t iv e  n o t ic e  w h e re  t h a t  d e t e rm in a t io n  is  b e in g  m a d e  a s  to  t i t le  
u n d e r  s t a t e  la w . A c t s  o f  C o n g re s s  w h ic h  a f f e c t  c o n v e y a n c in g  
a n d  r e c o rd in g  s t a tu t e s  o f  th e  f i f t y  s t a t e s  s h o u ld  b e  c o n s id e re d  
" in s u f f i c i e n t  in  la w ”  to  he  c o n s t ru c t iv e  n o t ic e .

This position was adopted by the Dissenting Opinion in the lower
court.
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N o . 3 A N  7 9 -9 5 .1  C iv i l

M E M O R A N D U M  O F  D E C I S IO N

T h is  c a s e  is  a  s u i t  f o r  d e c la r a t o r y  r e l i e f  a n d  th e  p la in t i f f s ,  
th e  S t a t e  o f  A la s k a  a n d  th e  P e a s e s  h a v e  m o v e d  f o r  s u m m a ry  
ju d g m e n t . T h e  fa c ts  a r e  th a t  in  1 9 7 8  th e  S t a t e  o f  A la s k a  w id e n ­
ed  R a h h i t  C r e e k  R o a d , a  lo c a l r o a d  o f f  th e  S e w a r d  H ig h w a y  
a p p ro x im a te ly  n in e  m ile s  s o u th  o f  A n c h o ra g e , f r o m  a  r o a d  h a v ­
in g  a  h ed  o f  le s s  th a n  6 6  fe e t  to  a  r o a d  h a v in g  a  b e d  o f  1 0 0  
fe e t  in  w id th . M r .  a n d  M rs . P e a s e  a r e  a d jo in in g  la n d o w n e r s  
to  R a h h i t  C r e e k  R o a d  a n d  o w n  th e  u n d e r ly in g  fe e  to  th e  
c e n t e r l in e . T h e y  s e e k  c o m p e n s a t io n  f r o m  th e  S t a t e  o f  A la s k a  
o r  th e  t i t le  in s u ra n c e  c o m p a n y  w h ich  in s u re d  t h e i r  t i t le  f o r  th e  
t a k in g  o f  a  s t r i p  17  f e e t  in w id th  f r o m  t h e i r  p r o p e r t y  f o r  th e  
w id e n in g  o f  R a b b i t  C r e e k  R o a d .



T h e  P e a s e s  a c q u ir e d  b y  w a r r a n t y  d e e d  L o t  1 9 1 , S e c t io n  
3 3 , T  1 2 N , R 3V V , S e w a rd  M e r id ia n , A n c h o r a g e  R e c o rd in g  
D i s t r i c t  o n  A u g u s t  1 8 , 1 9 6 0  w h ich  p a r c e l w a s  s e p a r a t e d  f r o m  
th e  p u b lic  d o m a in  o n  O c to b e r  4 , 1 9 5 5  b y  p a t e n t  n u m b e r  1 1 5  
1 7 2 2  w h ich  p r o v id e s  a  " r e s e r v a t i o n  o f  a  r ig h t - o f -w a y  f o r  ro a d s  
. . .  c o n s t r u c t e d  o r  t o  b e  c o n s t r u c t e d  b y  o r  u n d e r  th e  a u t h o r i ­
ty  o f  th e  U n i t e d  S t a le s  o r  b y  a n y  S t a t e  c re a te d  o u t  o f  th e  T e r ­
r i t o r y  o f  A la s k a ,  in  a c c o rd a n c e  w ith  th e  a c t  o f  J u ly  2 1 , 1 9 4 7  
(6 1  S t a t .  4 1 8 ,  4 8  U .S .C .  s e c . 3 2 I d ) ”  a n d  " T h i s  p a t e n t  is  s u b ­
je c t  to  a  r ig h t - o f -w a y  n o t  e x c e e d in g  3 3  f e e t  in  w id th , f o r  r o a d ­
w a y  a n d  p u b lic  u t i l i t ie s  p u rp o s e s , t o  b e  lo c a te d  a lo n g  th e  so u th  
a n d  e a s t  b o u n d a r ie s  o f  s a id  la n d . ”

T h e r e  a r e  n o  f a c t s  in  d is p u te . T h e  o t h e r  p a r t i e s ,  M r . 
B o y s e n , H a n s e n  A s s o c ia te s  a n d  J a c k  W h it e  C o m p a n y  ow n  p r o ­
p e r t y  w h ic h  m a y  b e  a f f e c t e d  b y  e a s e m e n t s  f o r  t h r o u g h  a n d  
fe e d e r  r o a d s .  I n  th is  m e m o ra n d u m  o f  d e c is io n  th e  c a s e  c o n ­
c e r n in g  th e  P e a s e s  w i l l b e  c o n s id e re d  f i r s t ,  a  d e c is io n  re a c h e d  
o n  th e  o w n e r s h ip  o f  th e  1 7  f o o t  w id e  s t r ip  a lo n g  R a b b i t  C re e k  
R o a d  a n d  w ill b e  u sed  f o r  i l lu s t r a t iv e  p u rp o s e s  in  d e c id in g  q u e s ­
t io n s  r e la t i n g  to  o t h e r  p a r c e ls .

T h e  r e le v a n t  h is to ry  o f  s ta tu te s , p u b lic  la n d  o r d e r s  (P .L .O . )  
a n d  d e p a r tm e n t  o r d e r s  (D .O . )  a f f e c t in g  r ig h t s -o f -w a y  f o r  ro a d s  
l i k e  R a b b i t  C r e e k  in c lu d e s :

1. P . L .O .  6 0 1  d a t e d  A u g u s t  1 0 , 1 9 4 9  u n d e r  th e  a u th o r i t y  
o f  E x e c u t iv e  O r d e r  N o . 93H 7  ( 4 3  U .S .C .  § 1 4 1 ) w i t h d r e w  f r o m  
e n t r y  c e r t a in  la n d s  a n d  r e s e r v e d  th o s e  la n d s  f o r  h ig h w a y  
r ig h t s - o f -w a y  a s  fo l lo w s :

a . th e  p u b lic  la n d s  ly in g  w ith in  3 0 0  f e e t  o n  e a c h  s id e  
o f  th e  c e n t e r  lin e  o f  th e  A la s k a  H ig h w a y , 1 5 0  f e e t  o n  
e a c h  s id e  o f  th e  c e n t e r  l in e  o f  a l l  o t h e r  t h r o u g h  r o a d s ,
1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  l in e  o f  a l l  fe e d e r  
r o a d s ,  a n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  o f  a l l 
lo c a l r o a d s .

b . t h r o u g h  r o a d s  a r e  th e  A la s k a  H ig h w a y , R ic h a r d ­
s o n  H ig h w a y , G le n n  H ig h w a y , H a in e s  H ig h w a y , a n d  
T o k  C u t - o f f .

e . f e e d e r  r o a d s  a r e  S t e e s e  H ig h w a y ,  E l l i o t t  
H ig h w a y , M c K in le y  P a r k  R o a d , A n c h o r a g e -P o t t e r -
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In d ia n  R o a d , E d g e r t o n  C u t -o f f ,  T o k -E a g le  R o a d , R u b y - 
L o n g - P o o rm a n  R o a d , N o m e -S o lo m o n  R o a d , K e n a i  
L a k e - I I o m e r  R o a d ,  F a i r b a n k s - C o l l e g e  R o a d ,  
A n c h o r a g e -L a k e  S p e n a r d  R o a d , C i r c le  H o t  S p r in g  
R o a d .

d . lo c a l r o a d s  a r e  a l l  r o a d s  n o t  c la s s i f ie d  a s  t h r o u g h  
o r  fe e d e r  r o a d s  e s t a b lis h e d  o r  m a in ta in e d  u n d e r  th e  
ju r i s d ic t io n  o f  th e  S e c r e t a r y  o f  th e  In t e r i o r .

e . P a r a g r a p h  6  r e a d s :
S u b je c t  to  v a lid  e x is t in g  r ig h t s  a n d  to  e x is t in g  

s u r v e y s  a n d  w i t h d r a w a ls  f o r  o t h e r  th a n  h ig h w a y  p u r ­
p o s e s , th e  p u b lic  la n d s  in  A la s k a  ly in g  w ith in  3 0 0  fe e t  
o n  e a c h  s id e  o f  th e  c e n t e r  l in e  o f  th e  A la s k a  H ig h w a y , 
1 5 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  o f  a l l  o t h e r  
t h r o u g h  r o a d s ,  1 0 0  fe e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  
o f  a l l fe e d e r  ro a d s , a n d  5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  o f  a l l  lo c a l r o a d s , in  a c c o rd a n c e  w ith  th e  fo l lo w in g  
c la s s i f i c a t io n s , a r e  h e r e b y  w i th d ra w n  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la v /s , in c lu d in g  
th e  m in in g  a n d  m in e r a l- le a s in g  la w s  a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .
2 . P .L .O .  7 5 7  d a te d  O c to b e r  1 6 , 1 9 5 1  p r o v id e s :

T h e  s ix th  p a r a g r a p h  o f  P u b lic  L a n d  O r d e r  N o . 6 0 1  
o f  A u g u s t  1 0 , 1 9 4 9 , r e s e r v in g  p u b lic  la n d s  f o r  h ig h w a y  
p u rp o s e s , c om m en c in g  w ith  th e  w o rd s  " S u b je c t  to  v a lid  
e x is t in g  r i g h t s " ,  is  h e r e b y  a m e n d e d  to  r e a d  a s  fo l lo w s :  
S u b je c t  to  v a lid  e x i s t in g  r ig h t s  a n d  to  e x is t in g  s u r v e y s  
a n d  w ith d r a w a ls  f o r  o t h e r  th a n  h ig h w a y  p u rp o s e s , th e  
p u b lic  la n d s  in  A la s k a  ly in g  w ith in  3 0 0  fe e t  o n  e ach  s id e  
o f  th e  A la s k a  H ig h w a y  a n d  w ith in  1 5 0  fe e t  o n  e ach  s id e  
o f  th e  c e n t e r  lin e  o f  th e  R ic h a rd s o n  H ig h w a y ,-G le n n  
H ig h w a y , H a in e s  H ig h w a y , th e  S e w a rd -A n c h o r a g e  
H ig h w a y  (e x c lu s iv e  o f  t h a t  p a r t  t h e r e o f  w ith in  th e  
b o u n d a r ie s  o f  th e  C h u g a c h  N a t io n a l F o r e s t ) ,  th e  
A n c h o ra g e -L a k e  S p e n a rd  H ig h w a y , a n d  th e  F a irb a n k s -  
C o l le g e  H ig h w a y  a r e  h e re b y  w ith d ra w n  f r o m  a l l fo rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g
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t l ie  m in in g  a n d  m in e r a l- le a s in g  la w s , a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .

E a s e m e n t s  h a v in g  b e e n  e s ta b lis h e d  o n  th e  la n d s  
r e le a s e d  b y  th is  o r d e r ,  su ch  la n d s  a r e  n o t  o p e n  to  a p ­
p r o p r ia t io n  u n d e r  th e  p u b lic  la n d  la w s  e x c e p t  a s  a  p a r t  
o f  a  le g a l s u b d iv is io n , i f  s u r v e y e d , o r  a n  a d ja c e n t  a re a , 
i f  u n s u rv e y e d , a n d  s u b je c t  to  th e  p e r t i n e n t  e a s e m e n t .
3 . D .O . 2G 6 5  d a te d  O c t o b e r  1 6 , 1 9 5 1  u n d e r  th e  a u t h o r i t y  

o f  s e c t io n  2  o f  th e  a c t  o f  J u n e  3 0 , 1 9 3 2  (4 7  S t a t .  4 4 6 ,  4 8  U .S .C .  
3 1 .1 a ) e s ta b li s h e d  th e  w id th  o f  th e  p u b lic  h ig h w a y s  in  A la s k a  
e s ta b lis h e d  o r  m a in t a in e d  u n d e r  th e  ju r i s d ic t i o n  o f  th e  
S e c r e t a r y  o f  I n t e r i o r  a s  f o l lo w s :

a . t h r o u g h  r o a d s : T h e  A la s k a  H ig h w a y  s h a l l e x te n d  
3 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  t h e r e o f .  T h e  
R ic h a r d s o n  H ig h w a y ,  G le n n  H ig h w a y ,  H a in e s  
H ig h w a y , S e w a rd -A n c h o r a g e  H ig h w a y , A n c h o ra g e -  
L a k e  S p e n a r d  H ig h w a y  a n d  F a i r b a n k s - C o l le g e  
H ig h w a y  s h a ll e x te n d  1 5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  t h e r e o f .

b . f e e d e r  r o a d s  (w ith  a n  e x t e n s iv e  l i s t in g )  s h a l l e x ­
te n d  1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  i in e  t h e r e o f .

c . lo c a l r o a d s  n o t  c la s s i f i e d  a s  t h r o u g h  r o a d s  o r  
f e e d e r  r o a d s  s h a l l e x t e n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  
c e n le r  lin e  t h e r e o f .

d . th e  o r d e r  p r o v id e d  s p e c i f ic a l ly :
S e c . 3 .  E s t a b l i s h m e n t  o f  r ig h t s - o f -w a y  o r  e a s e m e n t s .
(a )  / i r e s e r v a t io n  f o r  h ig h w a y  p u rp o s e s  c o v e r in g  th e  
la n d s  e m b ra c e d  in  th e  t h r o u g h  r o a d s  m e n t io n e d  in  s e c ­
t io n  2  o f  th is  o r d e r  w a s  m a d e  b y  P u b lic  L a n d  O r d e r  
N o . 6 0 1  o f  A u g u s l 10 , 1 9 4 9 , a s  am e n d e d  b y  P u b lic  L a n d  
O r d e r  N o . 7 5 7  o f  O c to l> e r 1 6 , 1 9 5 1 . T h a t  o r d e r  o p e r a t e s  
a s  a  c o m p le t e  s e g r e g a t io n  o f  th e  la n d  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g  
th e  m in in g  a n d  m in e r a l la w s .
(h )  A r ig h t -o l' -w a y  o r  e a s e m e n t  f o r  h ig h w a y  p u rp o s e s  
c o v e r in g  th e  la n d s  e m b ra c e d  in  th e  fe e d e r  r o a d s  a n d  
th e  lo c a l r o a d s  e q u a l in  e x t e n t  to  th e  w id th  o f  u ch  r o a d s
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a s  e s ta b lis h e d  in  s e c t io n  2  o f  th is  o r d e r ,  is  h e re b y  
e s ta b lis h e d  f o r  su c h  r o a d s  a n d  a c r o s s  th e  p u b lic  la n d s .
(c ) T h e  r e s e r v a t io n  m en t io n e d  in  p a r a g r a p h  (a )  a n d  the  
r ig h t s -o f -w a y  o r  e a s e m e n ts  m e n t io n e d  in  p a r a g r a p h  (b ) 
w i l l a t t a c h  a s  to  a l l  n ew  c o n s t ru c t io n  in v o lv in g  p u b lic  
r o a d s  in  A la s k a  w h e n  th e  s u r v e y  s t a k e s  h a v e  b e en  s e t  
o n  th e  g r o u n d  a n d  n o t ic e s  h a v e  b e e n  p o s te d  a t  a p ­
p r o p r ia t e  p o in t s  a lo n g  th e  r o u t e  o f  th e  n e w  c o n s t ru c ­
t io n  s p e c i fy in g  th e  t y p e  a n d  w id th  o f  th e  ro a d s .
S e c . 4 . R o a d  m a p s  to  b e  f i le d  in  p r o p e r  L a n d  O ff ic e . 
M a p s  o f  a l l p u b lic  r o a d s  in  A la s k a  h e r e t o fo r e  o r  
h e r e a f t e r  c o n s t ru c te d  sh ow in g  th e  lo c a t io n  o f  th e  ro a d s , 
t o g e th e r  w ith  a p p r o p r ia t e  p la n s  a n d  s p e c i f ic a t io n s , w ill 
b e  f i le d  b y  th e  A la s k a  R o a d  C o m m is s io n  in  th e  p r o p e r  
L a n d  O f f ic e  a t  th e  e a r l i e s t  p o s s ib le  d a t e  f o r  th e  in f o r ­
m a t io n  o f  th e  p u b lic .
I t  s h o u ld  b e  n o te d  t h a t  D .O . 2 6 6 5  is  is su e d  u n d e r  the  

a u t h o r i t y  o f  4 8  U .S .C .  3 2 1 a ;  h o w e v e r , s e c t io n  3 2 1 a  is o n ly  the 
g e n e ra l g r a n t  o f  a u t h o r i t y  b y  C o n g r e s s  t o  th e  S e c r e t a r y  f o r  
th e  I n t e r i o r  t o  a d m in i s t e r  th e  r o a d s  in  A la s k a .  S e c t io n  3 2 1 d  
is  th e  s p e c i fic  a u th o r i t y  f o r  th e  S e c r e t a r y  to  r e s e r v e  e a s em en ts  
f o r  r o a d s  a n d , t h e re fo r e , D .O . 2 6 6 5  b y  im p lic a t io n  is b a sed  upon  
th e  a u t h o r i t y  o f  3 2 1 d , P u b lic  L a w  2 2 9 ,  c h . 3 1 3  a p p ro v e d  J u ly  
2 4 , 1 9 4 7 .

4 . T h e  e f f e c t  o f  P .L .O .  7 5 7  a n d  D .O . 2 6 6 5  w a s  to  r e tu rn  
to  th e  p u b lic  d o m a in  a n d  m a k e  a v a i la b le  f o r  e n t r y  a l l la n d  
w ith in  1 0 0  f e e t  o f  th e  c e n t e r  lin e  o f  f e e d e r  r o a d s  a n d  5 0  fe e t  
o f  th e  c e n t e r  lin e  o f  lo c a l ro a d s  r e s e r v i n g  a n  e a s e m e n t  f o r  
fe e d e r  a n d  lo c a l r o a d s  o f  10 0  fe e t  a n d  5 0  f e e t  o n  e a c h  s id e  o f  
th e  c e n t e r  lin e  r e s p e c t iv e ly .

5 . P .L .O .  1 6 1 3  d a te d  A p r i l  7 , 1 9 5 8  r e v o k e d  P .L .O .  6 0 1  
a s  a m e n d e d  b y  P .L .O .  7 5 7 .  T h e r e f o r e ,  th e  w ith d ra w a l f o r  
t h r o u g h  r o a d s  w a s  n o  lo n g e r  in  e f f e c t ;  h o w e v e r ,  a n  e a s e m e n t 
f o r  th r o u g h  r o a d s  w a s  c re a te d  e x te n d in g  1 5 0  fe e t  o n  e ach  side 
o f  th e  c e n t e r  l in e  f o r  t h r o u g h  r o a d s  d e s ig n a te d  in  P .L .O .  7 5 7  
a n d  s e c t io n  o n e  o f  P .L .O .  1 6 1 3 .

6 . O n  J u n e  3 0 ,  1 9 5 ! ) th e  U n i t e d  S t a t e s  c o n v e y e d  by 
q u i t c la im  d e e d  it s  in t e r e s t  in  h ig h w a y s  to  th e  S t a t e  o f  A la s k a
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th e  m in in g  a n d  m in e r a l- le a s in g  la w s , a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .

E a s e m e n t s  h a v in g  b e en  e s ta b lis h e d  o n  th e  la n d s  
r e le a s e d  by  th is  o r d e r ,  su ch  la n d s  a r e  n o t  o p e n  to  a p ­
p r o p r ia t io n  u n d e r  th e  p u b lic  la n d  la w s  e x c e p t  a s  a  p a r t  
o f  a  le g a l s u b d iv is io n , i f  s u r v e y e d , o r  a n  a d ja c e n t  a re a , 
i f  u n s u rv e y e d , a n d  s u b je c t  to  th e  p e r t i n e n t  e a s e m e n t .
3 . D .O . 2G 6 5  d a te d  O c to b e r  1 6 , 1 9 5 1  u n d e r  th e  a u t h o r i t y  

o f  s e c t io n  2  o f  Ih e  a c t o f  J u n e  3 0 , 1 9 3 2  (4 7  S t a t .  4 4 6 ,  4 8  U .S .C .  
3 2 1 a )  e s ta b lis h e d  th e  w id th  o f  th e  p u b lic  h ig h w a y s  in  A la s k a  
e s ta b lis h e d  o r  m a in ta in e d  u n d e r  th e  ju r i s d ic t i o n  o f  th e  
S e c r e t a r y  o f  I n t e r i o r  a s  fo l lo w s :

a . t h r o u g h  r o a d s : T h e  A la s k a  H ig h w a y  s h a l l e x te n d  
3 0 0  f e e t  o n  e ach  s id e  o f  th e  c e n t e r  lin e  t h e r e o f .  T h e  
R ic h a r d s o n  H ig h w a y , G le n n  H ig h w a y ,  H a in e s  
H ig h w a y , S e w a rd -A n c h o r a g e  H ig h w a y , A n c h o ra g e -  
L a k e  S p e n a r d  H ig h w a y  a n d  F a i r b a n k s - C o l le g e  
H ig h w a y  s h a ll e x te n d  1 5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  t h e r e o f .

b . fe e d e r  r o a d s  (w ith  a n  e x t e n s iv e  l i s t in g )  s h a l l  e x ­
te n d  1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  l in e  t h e r e o f .

c . lo c a l r o a d s  n o t  c la s s i f ie d  a s  t h r o u g h  r o a d s  o r  
fe e d e r  r o a d s  s h a ll e x t e n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  
c e n t e r  lin e  t h e r e o f .

d . th e  o r d e r  p r o v id e d  s p e c i f ic a l ly :
S e c . 3 . E s t a b l i s h m e n t  o f  r ig h t s -o f -w a y  o r  e a s e m e n t s .
(a )  A  r e s e r v a t io n  f o r  h ig h w a y  p u rp o s e s  c o v e r in g  th e  
la n d s  e m b ra c e d  in th e  th r o u g h  r o a d s  m e n t io n e d  in  s e c ­
t io n  2  o f  th is  o r d e r  w a s  m a d e  b y  P u b lic  L a n d  O r d e r  
N o . 601  o f  A u g u s t  1 0 , 1 9 4 9 , a s  am e n d e d  b y  P u b lic  L a n d  
O r d e r  N o . 7 5 7  o f  O c to b e r  1 6 , 1 9 5 1 .  T h a t  o r d e r  o p e r a t e s  
a s  a  c o m p le te  s e g re g a t io n  o f  th e  la n d  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g  
th e  m in in g  a n d  m in e r a l law s .
(b )  A  r ig h t - o f -w a y  o r  e a s e m e n t  f o r  h ig h w a y  p u rp o s e s  
c o v e r in g  th e  la n d s  e m b ra c e d  in  th e  fe e d e r  r o a d s  a n d  
th e  lo c a l r o a d s  e q u a l in  e x t e n t  to  th e  w id th  o f  su ch  ro a d s

a s  e s ta b lis h e d  in  s e c t io n  2  o f  th is  o r d e r ,  is  h e re b y  
e s ta b lis h e d  f o r  su c h  r o a d s  a n d  a c r o s s  th e  p u b lic  la n d s .
(c ) T h e  r e s e rv a t io n  m e n t io n e d  in p a r a g r a p h  (a )  a n d  the 
r ig h t s -o f -w a y  o r  e a s e m e n ts  m e n t io n e d  in  p a r a g r a p h  (b ) 
w i ll a t t a c h  a s  to  a l l  n e w  c o n s t r u c t io n  in v o lv in g  p u b lic  
r o a d s  in  A la s k a  w h e n  th e  s u r v e y  s t a k e s  h a v e  b e e n  se t 
o n  th e  g r o u n d  a n d  n o t ic e s  h a v e  b e en  p o s te d  a t  a p ­
p r o p r ia t e  p o in t s  a lo n g  th e  r o u t e  o f  th e  n e w  c o n s t ru c ­
t io n  s p e c i fy in g  th e  ty p e  a n d  w id th  o f  th e  ro a d s .
S e c . 4 .  R o a d  m a p s  to  b e  f i le d  in  p r o p e r  L a n d  O ff ic e . 
M a p s  o f  a l l p u b lic  r o a d s  in  A la s k a  h e r e t o fo r e  o r  
h e r e a f t e r  c o n s t ru c te d  s h o w in g  th e  lo c a t io n  o f  th e  ro a d s , 
t o g e th e r  w ith  a p p r o p r ia te  p la n s  a n d  s p e c i f ic a t io n s , w ill 
b e  f i le d  b y  th e  A la s k a  R o a d  C o m m is s io n  in  th e  p r o p e r  
L a n d  O f f ic e  a t  th e  e a r l i e s t  p o s s ib le  d a t e  f o r  th e  in f o r ­
m a t io n  o f  th e  p u b lic .
I t  s h o u ld  b e  n o te d  th a t  D .O . 2 6 6 5  is  is s u e d  u n d e r  th e  

a u t h o r i t y  o f  4 8  U .S .C .  3 2 1 a ;  h o w e v e r , s e c t io n  3 2 1 a  is  o n ly  the  
g e n e ra l g r a n t  o f  a u t h o r i t y  b y  C o n g r e s s  to  th e  S e c r e t a r y  f o r  
th e  I n t e r i o r  to  a d m in i s t e r  th e  r o a d s  in  A la s k a .  S e c t io n  3 2 1 d  
is  th e  s p e c ific  a u th o r i t y  f o r  th e  S e c r e t a r y  to  r e s e r v e  e a s em en ts  
f o r  r o a d s  a n d , th e re fo r e , D .O . 2 6 6 5  b y  im p lic a t io n  is b a sed  upon  
th e  a u t h o r i t y  o f  3 2 1 d , P u b lic  L a w  2 2 9 ,  c h . 3 1 3  a p p ro v e d  J u ly  
2 4 , 1 9 4 7 .

4 .  T h e  e f f e c t  o f  P .L .O .  7 5 7  a n d  D .O . 2 6 6 5  w a s  to  r e tu rn  
to  th e  p u b lic  d o m a in  a n d  m a k e  a v a i la b le  f o r  e n t r y  a l l la n d  
w ith in  1 0 0  fe e t  o f  th e  c e n t e r  l in e  o f  f e e d e r  r o a d s  a n d  5 0  fe e t  
o f  th e  c e n t e r  lin e  o f  lo c a l r o a d s  r e s e r v in g  a n  e a s e m e n t  f o r  
fe e d e r  a n d  lo c a l r o a d s  o f  1 0 0  f e e t  a n d  5 0  f e e t  o n  e a c h  s id e  o f  
th e  c e n t e r  lin e  r e s p e c t iv e ly .

5 . P .L .O .  1 6 1 3  d a te d  A p r i l  7 , 1 9 5 8  r e v o k e d  P .L .O .  60 1  
a s  a m e n d e d  b y  P .L .O .  7 5 7 .  T h e r e f o r e ,  th e  w ith d ra w a l f o r  
t h r o u g h  r o a d s  w a s  n o  lo n g e r  in  e f f e c t ;  h o w e v e r ,  a n  e a s e m e n t 
f o r  th ro u g h  ro a d s  w a s  c re a te d  e x te n d in g  1 5 0  fe e t  on  each  side 
o f  th e  c e n t e r  lin e  f o r  t h r o u g h  r o a d s  d e s ig n a te d  in  P .L .O .  7 5 7  
a n d  s e c t io n  o n e  o f  P .L .O .  1 6 1 3 .

(5. O n  J u n e  3 0 , 1 9 5 9  th e  U n i t e d  S t a t e s  c o n v e y e d  by 
q u it c la im  d e e d  i t s  in t e r e s t  in  h ig h w a y s  to  th e  S t a t e  o f  A la s k a



7 . S e c . 2 , C h . 9 2 ,  S L A  1 9 6 6 , R ig h t - o f -W a y  A c t  o f  1 9 6 6  
p r o v id e s :

T a k in g  o f  P r o p e r t y  U n d e r  R e s e rv a t io n  V o id . A f t e r  
th e  e f fe c t iv e  d a te  o f  th is  A c t  [A p r i l  1 4 ,1 9 6 8 ] ,  n o  a g e n c y  
o f  th e  s t a t e  m a y  ta k e  p r iv a t e ly - o w n e d  p r o p e r t y  b y  th e  
e le c t io n  o r  e x e rc is e  o f  a  r e s e r v a t io n  t o  th e  s t a t e  a c ­
q u i r e d  u n d e r  th e  A c t  o f  J u n e  3 0 ,  1 9 3 2 , c h . 3 2 0 ,  se c .
5 , a s  a d d e d  J u ly  2 4 , 1 9 4 7 , ch . 3 1 3 ,  6 1  S t a t .  4 1 8 ,  a n d  
t a k in g  o f  p r o p e r t y  a f t e r  th e  e f f e c t iv e  d a t e  o f  th is  A c t  
b y  th e  e le c t io n  o r  e x e rc is e  o f  a  r e s e r v a t io n  to  th e  s t a t e  
u n d e r  th e  fe d e r a l A c t  is  v o id .
8 .  P u b lic  L a w  2 2 9 ,  ch . 3 1 3 ,  a p p ro v e d  J u ly  2 4 ,  1 9 4 7  

p r o v id e s :
T h e  a c t  e n t i t le d  " A n  A c t  p ro v id in g  f o r  th e  t r a n s f e r  

o f  th e  d u t ie s  a u th o r iz e d  an d  a u th o r i t y  c o n fe r r e d  b y  la w  
u p o n  th e  b o a rd  o f  r o a d  c o m m is s io n e r s  in  th e  T e r r i t o r y  
o f  A la s k a  to  th e  D e p a r tm e n t  o f  th e  I n t e r i o r ,  a n d  f o r  
o t h e r  p u rp o s e s , a p p ro v e d  J u n e  3 0 , 1 9 3 2  ( 4 7  S t a t .  4 4 6 )  
[ f o o t n o t e :  5  U .S .C .A  § § 1 2 3 , 4 8 5 ;  4 8  U .S .C .A .  
§ § 3 2 1 a -3 2 1 e , 3 2 2 - 3 2 7 ]  is  h e re b y  a m e n d e d  b y  a d d in g  a t  
th e  e n d  t h e r e o f  th e  fo l lo w in g  n ew  s e c t io n :

" S e c .  5 . In  a l l p a te n t s  f o r  la n d s  h e r e a f t e r  ta k e n  up , 
e n t e r e d ,  o r  lo c a te d  in  th e  T e r r i t o r y  o f  A la s k a ,  a n d  in  
a l l d e e d s  b y  th e  U n i t e d  S t a te s  h e r e a f t e r  c o n v e y in g  a n y  
la n d s  to  w h ic h  i t  m a y  h a v e  r e a c q u ir e d  t i t le  in  s a id  T e r ­
r i t o r y  n o t  in c lu d e d  w ith in  th e  l im i t s  o f  a n y  o rg a n iz e d  
m u n ic ip a li t y , t h e re  s h a l l b e  e x p re s s e d  t h a t  t h e re  is  
r e s e r v e d , f r o m  th e  la n d s  d e s c r ib e d  in  s a id  p a t e n t  o r  
d e e d , a  r ig h t - o f -w a y  th e re o n  f o r  r o a d s , r o a d w a y s , 
h ig hw a y s , t r a m w a y s , t r a i ls , b r id g e s , a p p u r t e n a n t  s t r u c ­
t u r e s  c o n s t ru c t e d  o r  t o  b e  c o n s t ru c t e d  b y  o r  u n d e r  th e  
a u th o r i t y  o f  th e  U n i t e d  S t a te s  o r  a n y  S t a t e  c re a te d  o u t  
o f  th e  T e r r i t o r y  o f  A la s k a . W h e n  a  r ig h t -o f -w a y  r e s e r v ­
e d  u n d e r  th e  p r o v is io n s  o f  th is  A c t  is  u t i l iz e d  b y  th e  
U n i t e d  S t a t e s  o r  u n d e r  i t s  a u t h o r i t y ,  th e  h e a d  o f  th e  
a g e n c y  in  c h a rg e  o f  su ch  u t i l i z a t io n  is  a u th o r i z e d  to  
d e te rm in e  a n d  m a k e  p a y m e n t  f o r  th e  v a lu e  o f  th e  c ro p s

which deed was recorded October 2, 1969.
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th e re o n  i f  n o t  h a rv e s te d  b y  th e  o w n e r , a n d  f o r  th e  v a lu e  
o f  a n y  im p ro v e m e n t s , o r  f o r  th e  c o s t  o f  r e m o v in g  th em  
to  a n o t h e r  s i t e , i f  le s s  t h a n  t h e i r  v a lu e . ”
T h e  A la s k a  S u p re m e  C o u r t  c a s e s  w h ic h  d i r e c t ly  r e la t e  to  

th e  q u e s t io n s  in  th is  c a s e  a r e :  H a h n  v . A la s k a  T i t le  G u a r a n t y  
C o . 5 5 7  P . 2 d  1 4 3  (A la s k a  1 9 7 6 )  w h ic h  h o ld s  t h a t  th e  fe d e r a l 
r e g i s t e r  is  a  p u b lic  r e c o rd  w ith in  th e  m e a n in g  o f  th e  la n g u a g e  
o f  a  t i t le  in s u r a n c e  p o lic y ; a n d  S t a t e , D e p t , o f  H ig h w a y s  v. 
G re e n , 5 8 6  P . 2 d  5 9 5  (A la s k a  1 9 7 8 )  w h ic h  g iv e s  a n  e x h a u s t iv e  
h i s t o r y  o f  th e  s u b je c t  b e fo r e  th e  c o u r t  w i th o u t  m e n t io n in g  the 
A la s k a  R ig h t - o f -W a y  A c t  o f  1 9 6 6 .

T h e  P e a s e s  h a v e  m o v e d  f o r  s u m m a r y  ju d g m e n t  o n  th e i r  
c ro s s -c la im  a g a in s t  t h e  S t a t e  o f  A la s k a  a n d  o n  th e i r  
c o u n te r c la im  a g a in s t  T r a n s a m e r ic a  T i t le  In s u r a n c e  C o m p a n y . 
T h e  P e a s e s  a r e  e n t i t le d  t o  s u m m a r y  ju d g m e n t  a g a in s t  T r a n ­
s a m e r ic a  T i t le  In s u ra n c e  C o m p a n y  u n d e r  th e  a u th o r i t y  o f  H a h n  
v. A la s k a  T i t le  G u a r a n t y  C o ., 5 5 7  P .2 d  1 4 3  (A la s k a  1 9 7 6 )  a n d  
t h e y  a r e  g r a n t e d  su c h  s u m m a ry  ju d g m e n t  e s t a b li s h in g  th e  
lia b i li t y  o f  t h e i r  in s u r e r  s u b je c t  t o  th e  p ro v is io n  t h a t  i f  th e  S ta te  
m u s t  p a y  f o r  th e  s t r  ip , th e n  th e  P e a s e s  s h a l l  c o l le c t  f r o m  the  
S t a t e  a n d  n o t  t h e i r  t i t le  in s u r e r .

T h e  p la in t i f f s  h a v e  m o v e d  f o r  s u m m a r y  ju d g m e n t  a g a in s t  
th e  S t a t e  o f  A la s k a  o n  th e  g r o u n d s  t h a t  th e  S t a t e  is  w i th o u t  
a u t h o r i t y  t o  e x e r c is e  ju r i s d ic t i o n  o v e r  e a s e m e n t s  a l le g e d ly  
r e s e r v e d  to  th e  S t a t e  b y  P .L .O .  6 0 1  a s  a m e n d e d  b y  P .L .O .  7 5 7  
a n d  P .L .O .  1 6 1 3  a n d  D .O . 2 6 6 5 .  T h e  t i t le  in s u ra n c e  c om p an ie s  
a n d  th e  o t h e r  p la in t i f f s  h a v e  s t a n d in g  to  b r in g  th is  c a s e  and  
a r e  r e a l p a r t i e s  in  in t e r e s t ;  t h e r e  is  a  ju s t i c i a b le  c o n t r o v e r s y  
a n d  th e  p la i n t i f f s ’ p e c u n ia r y  i n t e r e s t  is  a f f e c t e d .  S e e  J e f f e r ­
s o n  v. A s p lu n d ,  4 5 8  P .2 d  9 9 5  (A la s k a  1 9 6 9 ) .

T h e r e  is  n o  s t a t u t e  o f  l im i t a t i o n s  p r o b le m ; th e  la n d  is  n o t  
t a k e n  u n t i l s t a k e d . D .O . 2 6 6 5 (c ) .

T h e  S t a t e  a s s e r t s  t h a t  th e  w i t h d r a w a ls  a n d  e a s e m e n ts  
e s ta b lis h e d  b y  th e  v a r i o u s  P . L .O . ’ s  a n d  D .O . ’ s a r e  d e d ic a t io n s  
o f  p r o p e r t y  to  th e  p u b lic  w h ich  c a n n o t  b e  t r a n s fe r r e d  to  p r iv a te  
o w n e rs h ip  u n t i l a b a n d o n e d . T h e r e  is  n o  e v id e n c e  o f  fa c t  o r  law  
to  s u p p o r t  th e  S t a t e ’ s  c o n t e n t io n . T h e  w i t h d r a w a ls  a n d
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easements will ho treated as designations by a land owner set­
ting aside certain portions of its property.

It is necessary to view this case in its historical perspec­
tive. Pursuant to P.L.O. (501 land was withdrawn for through, 
feeder, and local roads in strips ranging from 300 feet to 50 
feet on each side of the center line. These strips were never 
surveyed, the Bureau of Land Management did not know what 
land was withdrawn and patents were issued conveying land 
which allegedly had been withdrawn. The record is replete with 
letters explaining the problems created and the hardships 
which resulted.

In response to the problems created by withdrawals, the 
Secretary of the Interior revoked P.L.O. (501 in stages: firsL, 
P.L.O. 757 in 1951, and then P.L.O. 1613 in 1958 and 
substituted easements. D.O. 2665 and P.L.O. 1613. The 
establishment of easements did not solve all of the problems; 
however, entrymen and the government could determine the 
boundaries of parcels by measuring from the center line of the 
existing roads even though the roads were not surveyed.

The predecessor in interest to Mr. and Mrs. Pease was 
granted a two and one-half acre parcel subject to a 33-foot ease­
ment for Rabbit Creek Road and a blanket reservation for 
easements created pursuant to (51 Stat. '118, 48 U.S.C. sec. 
321d, the authority for D.O. 2665. The Right-of-Way Act of 
1966 precludes the SLate from taking without compensation 
any land pursuant to the Act of June 30, 1932, ch. 320, sec. 
5, as added July 24, 1947, ch. 313, 61 SLat, 418.

The State argues that it already had the casemenL reserved 
by 61 Stat. 418, 48 U.S.C. sec. 321 d before the effective date 
of the Right-of-Way Act of 196(5 and, therefore, the Act does 
not apply. The State is wrong; it did not secure the easement 
until the right-of-way was staked by the terms of D.O. 2665.

It is realized that State, Dept, o f Highways v. Green, 586 
P.2d 595 (Alaska 1978) docs not discuss the Right-of-Way Act 
of 1966; nevertheless, the Act does apply to the case at bar 
and would apparently be applicable in the Green case; the State 
should have brought it to the court’s attention even if the ap­
pellees failed to do so.
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Therefore, the plaintiffs and Mr. and Mrs. Pease arc en­
titled to summary judgment establishing the fact that the State 
or anyone claiming through the State, including the Municipali­
ty of Anchorage, may not occupy land reserved for highway 
or other purposes pursuant to 61 Stat. 418,48 U.S.C. sec. 321d 
without compensation which the State was not occupying on 
April 14, 1966.

This ruling means that unless the easement was specifically 
reserved in the patent or was occupied by the State or 
Municipality or staked by the State before April 14, 1966, the 
underlying fee holder is entitled to just compensation when 
the State or Municipality asserts its right to utilize the strip 
between the previously occupied, staked, or specifically 
designated in the patent distance from the center line and 50, 
100 or 150 feet from the center line depending upon the type 
of road. The Suite’s argument that the plaintiffs by this lawsuit 
are seeking to divest the SLate of its interest in all the roads 
of the state is not understood and is clearly not the fact.

The plaintiff Hansen Associates is not correct in asserting 
that its property is free from the easement designated in D.O. 
2665 because its predecessor in interest entered the property 
before D.O. 2665 was issued. The Hansen property had not 
been patented as of October 1(5, 1951 and between a mere 
entryman and the government, the entryman may not be heard 
to complain when the government reserves an easement. 
Shivery. United Slates, 159 U.S. 491,16 S.Ct. 54(1895); Wilber 
v. United Stales, 53 F.2d 717 (C.A.D.C. 1931).

It is unnecessary to decide the effect of the quitclaim deed, 
its later recordation and the status of land whose owners 
recorded their deeds or patents earlier than the recordation 
of the quitclaim deed in light of the above determinations. In 
addition, it is unnecessary to deal with the doctrine of estop­
pel as it may apply in this case.

And in order to fully adjudicate the issues presented in 
th.is case, it is necessary lo comment on the plaintiffs' conten­
tions that Hahn v. Alesha Title Guaranty Co., 557 P.2d 143 
(Alaska 1976) was incorrectly decided. The authorities and 
argument cited by the plaintiffs are persuasive and the Alaska



Supreme Court is requested to review its decision.
The attorneys for the plaintilfs shall prepare, serve and 

submit a judgment consistent with this decision.
DATED at Anchorage, Alaska, this 7th day of May, 1980.

V ICTO R  I). CA R LSO N  
Superior Court Judge

This is to certify that on the 8th day of May, 1980, 
a copy of the above Memorandum of Decision was 
mailed to:

Michael W. Price, Esq.
David A. Devine, Esq.
Groh, Eggers, Robinson, Price & Johnson 
711 II Street, Suite 600 
Anchorage, Alaska 99501

Theodore M. Pease, Jr., Esq.
Purr, Pease & Kurtz, Inc.
810 "N ” Street 
Anchorage, Alaska 99501

Jack McGee, Esq.
Assistant Attorney General 
Pouch K
Juneau, Alaska 99811

Municipality of Anchorage 
Office of Municipal Attorney 
Pouch 6-G50 
Anchorage, Alaska

Secretary to Judge Carlson

APPENDIX A-2

IN THE SUPERIOR COURT 
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

A LA S K A  LA N D  T I T L E  ASSOCIATION ,
S E C U R ITY  T I T L E  AND T R U S T  COMPANY 
O F A LA SK A , A LA S K A  T I T L E  G U A RAN TY  
COMPANY, B R O K ER S  T I T L E  COMPANY,
LA W Y E R S  T I T L E  IN SU R A N CE AG EN CY ,
INC., S A F E C O  T I T L E  A G EN CY , INC.,
FA IR B A N K S  T I T L E  AG EN CY, K A CH EM A K  
BAY T I T L E  AG EN CY, V A L L E Y  T I T L E  
AND ESCR O W  COMPANY, F IR S T  A M ERICA N  
T I T L E  IN SU RAN CE COMPANY, TR A N SA M ER ICA  
T I T L E  IN SU RAN CE CO., H AN SEN  A SSO C IA TES , an 
Alaska Limited Partnership, R ICH A R D  L.
BOYSEN  and JA C K  W H ITE  COMPANY,

Plaintiffs,
vs.

S T A T E  O F A LA SK A , Department of 
Transportation and Public Facilities,
TH EO D O R E  M. P EA SE , JR., and C L A IR E  V.
P EA S E , and M U N ICIPALITY  O F  A N CH O RAG E,

Defendants.

No. 3AN-79-951 CIV.

JUDGMENT

For the reasons set forth in the Memorandum of Decision 
prepared and executed by this court on tho 7th day of May, 
1980, the court hereby awards summary judgment declaring 
the rights and liabilities of the parties to this lawsuit as follows:

1. The State of Alaska and the Municipality of Anchorage 
are claiming highway easements for local, feeder, and through 
roads in excess of easement widths specified in patents issued 
to Alaska property owners. Said easements are claimed by the 
State or the Municipality pursuant to authority derived from



Public Land Orders 601, 757, 1613 and Department Order 
2665. For the reasons set forth in the Memorandum of Deci­
sion daLed May 7, 1980, the court hereby awards Plaintiffs a 
summary judgment against the State of Alaska and the 
Municipality of Anchorage declaring that the State and the 
Municipality may not take or utilize property for local, feeder, 
or through roads in excess of the widths set forth in the patents 
to the affected properties without just compensation to the 
owners of the affected properties unless such local, feeder, or 
through roads were occupied and staked by the State of Alaska 
or the Municipality of Anchorage prior to April 14, 1966 or 
were specifically designated in the patents to the affected real 
properties.

2. The Plaintiffs Hanson Associates and Richard L. 
Boysen are hereby awarded a summary judgment against the 
State of Alaska and the Municipality of Anchorage declaring 
that neither the Stale nor the Municipality can take any por­
tion of their properties for the through road presently known 
as the Old Seward Highway which is in excess of the casement 
widths specified in their respective patents without just 
compensation.

3. The Defendants Pease are hereby awarded a summary 
judgment on their cross-ciaim against the State of Alaska 
declaring that the State may not take or utilize any portion 
of the Peases’ land for the local road presently known as Rab­
bit Creek Road which is in excess of the 33-foot easement width 
specified in the patent to the Peases’ property without just 
compensation. The Peases' property is described as Lot 191, 
Section 33, Township 12 North, Range 3 West, Seward Meri­
dian, Anchorage Recor Ing District, Third Judicial District, 
State of Alaska.

4. The Defendants Pease are hereby awarded a summary 
judgment on their counterclaim against Transamerica Title In­
surance Company declaring that Transamerica is liable under 
its title insurance policy issued to the Peases for the taking 
by the Slate of Alaska of a 17-foot strip of land for the local 
road known as Rabbit Creek Road, which 17-foot sLrip of land 
was in excess of 33-fool easement specified in the Peases’ pa­
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tent. However, since the State of Alaska must compensate the 
Peases for the taking or utilization of said additional 17-foot 
easement, the Peases shall collect just compensation from the 
StaLe of Alaska, and upon receipt of said just compensation 
the Peases shall not be entitled to recover damages from Trans­
america Title Insurance Company for said taking of the addi­
tional 17-foot strip of property.

5. Plaintiffs are hereby awarded the sum of
$________________ for costs and $__________________for a
reasonable atto rney’s fee, for a total judgment of
$________________ against the State of Alaska and the
Municipality of Anchorage, jointly and severally.

6. The Defendants Pease are hereby awarded the sum of
$__________________ for costs and $________________for a
reasonable a tto rney’s fee for a total judgment of
$________________ against the State of Alaska and the
Municipality of Anchorage, jointly and severally.

DONE, at Anchorage, Alaska this 27th day of May, 1980.

V ICTO R  D. CA R LSO N  
JuJge of the Superior Court

I hereby certify that on the 19th day of May, 1980, 
true and accurate copies of the foregoing were 
mailed to the following attorneys of record for the 
above-captioned cause:

Municipality of Anchorage 
Office of the Municipal Attorney 
Pouch 6-650 
437 “E” Street 
Anchorage, Alaska

Theodore M. Pease, Jr.
Burr, Pease & Kurtz, Inc.
810 "N ” Street 
Anchorage, Alaska 99501
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Avrum M. Gross, Attorney General 
State Capitol, Pouch K 
Juneau, Alaska 99811 
Attention: Jack McGee 
Assistant Attorney General 
Department of Law 
Transportation Section

Michael \V. Price

A P P E N D I X  A-3

IN TIIE SUPREME COURT OF THE STATE OF ALASKA

S TA TU  O F  A LA S K A  )

Appellant awl )
Cross-Appellee. )

vs. ) Supreme Court Numbers
) 5407/5.108

A LA S K A  LA N D  T I T L E  )
ASSOCIATION , et al., ) O R D E R

Appellees and |
Cross-Appellants.

Superior Court No. 3AN 79-951 Civil

Before: Burke, Chief Justice, Rabinowitz,
Matthews and Compton, Justices.

On consideration of the petition for rehearing filed June 
6, .1983 by the Alaska Land Title Association, et al., and the 
[second) petition for rehearing by the State, lodged June 14, 
1983 and filed June 23, 1983,

IT IS ORDERED:
1. The petition for rehearing filed by the Alaska Land Title 

Association is denied.
2. The petition for rehearing filed by the State is granted, 

and Opinion No. 2681 filed on May 27, 1983, is amended by 
adding a new footnote 15, referenced to the word "purposes" 
on page 27, line 19. The new footnote shall read as follows:

The State and the. plaintiffs have agreed that PLO 
001 is based on Executive Order 9337 which, "in turn, 
rests on” 43 U.S.C. §141. We thus have no occasion 
to consider whether Executive Order 9337 delegated 
authority to make withdrawals in addition to those 
authorized by 43 U.S.C. §141.
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Succeeding footnotes shall be renumbered.
Entered by direction of Lhe court at Anchorage, Alaska 

on July 8, 1983.

C L E R K  O F  T H E  S U P R E M E  C O U R T

Robert D. Hacon

cos: Justices 
Counsel
The Honorable Victor IJ. Carlson 
West Publishing Company 
Mead Data Central

A P P E N D I X  B

U.S. Const, amend. V.
No person shall be held to answer for a capital, or other­

wise infamous crime, unless on a presentment or indictment 
of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for 
public use, without just compensation.

U.S. Const, amend. XIV, §1
All persons born or naturalized in the United States, and 

subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.

IS U.S.C. §932
The right of way for the construction of highways over 

public lands, not reserved for public uses, is hereby granted. 
R.S. §2477.

J,S U.S.C. §1166
Suits by the United States to vacate and annul any patent 

shall only be brought within six years after the date of the is­
suance of such patents. Mar. 3,1891, c. 559, §1, 26 Stat. 1093; 
Mar. 3, 1891, c. 561, §8, 26 Stat. 1099.

U U.S.C. §1507
A document required by section 1505(a) of this title to be 

published in the Federal Register is not valid as against a per­

CONSTITUTIONAL, S T A T U T O R Y  A N D
R E G U L A T O R Y  PROVISIONS I N V O L V E D



son who has not had actual knowledge of it until the duplicate 
originals or certified copies of the document have been filed 
with the Office of the Federal Register and a copy made 
available for public inspection as provided by section 1503 of 
the title. Unless otherwise specifically provided by statute, fil­
ing of a document, required or authorized to be published by 
section 1505 of this title, except in cases where notice by 
publication is insufficent in law, is sufficient to give notice of 
the contents of the document to a person subject to or affected 
by if. the publication in the Federal Register of a document 
creates a rebuttable presumption—

(1) that it was duly issued, prescribed, or promulgated;
(2) that it was filed with the Office of the Federal Register 

and made available for public, inspection at the day and hour 
stated in the printed notation;

(3) that the copy contained in the Federal Register is a 
true copy of the original; and

(4) that all requirements of this chapter and the regula­
tions prescribed under it reladve to the document have been 
complied with.

The contents of the Federal Register shall be judicially 
noticed and without prejudice to any other mode of citation, 
may be cited by volume and page number.
Pub. L. 90-1)20, Oct. 22, 19G8, 82 Stat. 127G.

The A d  of January 27, 1905, Pub. L. No. 26 §2, 33 Stat.
GIG

Sec. 2. That there shall be a board of road commissioners 
in said district, to be composed of an engineer officer of the 
United States Army to be detailed and appointed by the 
Secretary of War, and two other officers of that part of the 
Army stationed in said district and to be designated by the 
Secretary of War. The said engineer officer shall, during the 
term of his said detail and appointment, abide in said district. 
The said board shall have the power, and it shall be their du­
ly, upon their own motion or upon petition, to locate, layout, 
construct, and maintain wagon roads and pack trails from any 
point on the navigable waters of said district to any town, min­
ing or other industrial camp or settlement ~.c i. riw™1" any
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such town, camps, or settlements therein, if in their judgment 
such roads or trails are needed and will be of permanent value 
for the development of the district; but no such road or trail 
shall be constructed to any town, camp, or settlement which 
is wholly transitory or of no substantial value or importance 
for mining trade, agricultural, or manufacturing purposes. The 
said board shall prepare maps, plans, and specifications of 
every road or trail they may locate and lay out, and whenever 
more than five thousand dollars in the aggregate shall have 
to be expended on the construction of any road or trail, con­
tract for the work shall be let by them to the lowest responsi­
ble bidder, upon sealed bids, after due notice, under rules and 
regulations to be prescribed by the Secretary of War. The 
board may reject any bid if they deem the same unreasonably 
high or if they find that there is a combination among bidders. 
In case no responsible and reasonable bid can be secured, then 
the work may be carried on with material and men procured 
and hired by the board. The engineer officer of the board shall 
in all cases supervise the work of construction and see that 
the same is properly performed. As soon as any road or trail 
laid out by the board has been constructed and completed they 
shall examine the same and make a full and detailed report 
of the work done on the same to the Secretary of War, and 
in such report they shall state whether the road or trail has 
been completed conformable to the maps, plans, and specifica­
tions of the same. It shall be the duty of said board, as far as 
practicable, to keep in proper repair all roads and trails con­
structed under their supervision, and the same rules as to the 
manner in which the work of repair shall be done, whether 
by contract or otherwise, shall govern as in the case of the 
original construction of the road or trail. The cost and expenses 
of laying out, constructing, and repairing such roads and trails 
shall be paid by the Secretary of the Treasury out of the road 
and trail portion of said "Alaska fund" upon vouchers approved 
and certified by said board. The Secretaiy of the Treasury shall, 
at I he end of each month, send by mail to each of the members 
of said board a statement of the amount available of said 
"Alaska fund” for the construction and repair of roads, and 
trails, and no greater liability for construction or repair shall
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aL any time be incurred by said board than the money available 
therefor at that Lime in said fund. The members of said board 
shall, in addition to their salaries, be entitled to receive their 
actual traveling expenses paid or incurred by them i<> *■ .ie per­
formance of their duties as members of the board.

1,8 U.S.C. §822 (1958)
The Secretary of the Interior, or such officer, or officers 

as may be designated by him, shall upon his own motion or 
upon petition, locate, lay out, construct, and maintain roads, 
trails and bridges from any point on the navigable waters of 
Alaska to and through any town, mining or other industrial 
camp or settlement, or between and through any such town, 
camps, or settlements therein, if in his judgment such roads, 
trails, or bridges are needed and will be of permanent value 
for the development of Alaska: Provided, That within incor­
porated towns only roads and bridges which are designated 
by the Secretary of the Interior as part of the through highway 
system of the Territory of Alaska may be constructed under 
this section; Provided further, That no roads or bridges within 
incorporated towns shall be maintained under this section. (Jan. 
27, 1905, ch. 277, §2, 33 Stat. 616; May 14, 1906, ch. 2458, 
§2, 34 Stat. 192; June 30, 1932, ch. 320, §1, 47 Stat. 446; July 
14, 1955, ch. 359, 69 Stat. 321.)

The Act o f June 80,1932, Pub. L. No. 218 § § 1 & 2, 47 Stat.
446

Providing for the transfer of tho duties authorized and 
authority conferred by law upon the board of road commis­
sioners in the Territory of Alaska to Lhe Department of the 
Interior, and for other purposes.

lie it enacted by the Senate and House o f Representatives 
o f the United States o f America in  Congress assembled, That 
from and after the passage of this Act Lhe duties authorized 
and authority conferred by law upon the board of road com­
missioners in the Territory of Alska, and upon the Secretary 
of War, as provided for in Lhe Act of January 27, 1905 (ch. 
277, sec. 2, 33 Stat. 016), as amended by the Act of May 14, 
1900 (ch. 2458, sec. 2, 34 Slat. 192), and Acts .supplemental 
thereto, and amendatory thereof, are hereby transferred to
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the Department of the Interior, and shall hereafLer be ad­
ministered by the Secretary of the Interior, or under his direc­
tion by such officer, or officers, as may be designated by him.

Sec. 2. The Secretary of the Interior shall execute or cause 
to be executed all laws pertaining to the construction and 
maintenance of roads and trails and other works in Alaska, 
heretofore administered by said board of road commissioners 
under the direction of the Secretary of War; and all appropria­
tions heretofore made, and now available, or that hereafter 
may be made, for expenditure by said board for meeting the 
cost of such work in Lhe Territory of Alaska, are hereby 
transferred to the Secretary of the Interior, to be thereafter 
administered in accordance with the provisions of this Act; and 
the said board is directed to turn over to the Secretary of the 
Interior all equipment, materials, supplies, papers, maps, and 
documents, or other property utilized in the exercise of such 
powers, for the use of the said Secretary in the administra­
tion of the constiuction and maintenance of roads, tramways, 
ferries, bridges, and trails, and other works in the Territory 
of Alaska heretofore administered by said board.

The A ct o f July 2k, 191,7, Pub. L. No. 229 §5 61 Stat. 418 
(amending the Act of June 30,1932, Publ. L. No. 218, 47 Stat. 
446)

To amend the Act entitled “An Act providing for the 
transfer of the duties authorized and authority conferred by 
law upon the board of road commissioners in the Territory of 
Alaska to the Department of the Interior, and for other pur­
poses", approved June 31), 1932.

lie it enacted by the Senate and House o f Representatives 
o f the United States o f Am erica in  Congress assembled, That 
the act entiLled "An Act providing for the transfer of the duties 
authorized and authority conferred by law upon the board of 
road commissioners in the Territory of Alaska to the Depart­
ment of the Interior, and for other purposes", approved June 
30, 1932 (47 Stat. 446), is hereby amended by adding at the 
end thereof the following new section:

“Sec. 5. In ail patents for lands hereafter taken up, 
entered, or located in the Territory of Alaska, and in all deeds
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by lhe United Slates herefter conveying any lands to which 
it may have reacquired title in said Territory not included 
within the limits of any organized municipality, there shall he 
expressed that there is reserved, from Lhe lands described in 
said patent or deed, a right-of-way thereon for roads, road­
ways, highways, tramways, trails, bridges, and appurtenant 
structures constructed or to be constructed by or under the 
authority of the United States or any State created out of the 
Territory of Alaska. When a right-of-way reserved under the 
provisions of this Act is utilized by the United States or under 
its authority, the head of the agency in charge of such utiliza­
tion is authorized to determine and make payment for the value 
of the crops thereon if not harvested by the owner, and for 
the value of any improvements, or for the cost of removing 
Lhe .! to another site, if less than their value.”

Approved July 24, 1947.
48 U.S.C. §321a (1958)
The Secretary of the Interior shall execute or cause to 

be executed all laws pertaining to the construction and 
maintenance of roads and trails and other works in Alaska, 
heretofore administered by said board of road commissioners 
under the direction of the Secretary of War; and all appropria­
tions heretofore made, and now available, or that hereafter 
may be made, for expenditure by said board for meeting the 
cost of such work in the Territory of Alaska, are transferred 
to the Secretary of Interior, to be thereafter administered in 
accordance with the provisions of sections 3?.la-321d of this 
title; and the said hoard is directed to turn over to the Secretary 
of the Interior all equipment, materials, supplies, papers, maps, 
and documents, or other property utilized in Lhe exercise of 
such powers, for the use of the said Secretary in Ine administra­
tion of the construction and maintenance of roads, tramways, 
ferries, bridges, and trails, and other works in Lhe Territory 
of Alaska, heretofore administered by said board. (June 30, 
1932, ch. 320, §2, 47 Stat. 446)

48 U.S.C. §821<L (1958)
In all patents for lands hereafter taken up, entered, or 

located in the Territory of Alaska, and in a11 bv the
United States hereafter conveying any lands to which i i ; ,
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have reacquired title in said Territory not included within the 
limils of any organized municipality, there shall be expressed 
that there is reserved, from the lands described in said patent 
or deed, a right-of-way thereon for roads, roadways, highways, 
tramways, trails, bridges, and appurtenant structures con­
structed or to be constructed by or under the authority of the 
United States or of any State created out of the Territory of 
Alaska. When a right-of-way reserved under the provisions 
of sections 321a-321d of this title is utilized by the United States 
or under its authority, the head of the agency in charge of such 
utilization is authorized to determine and make payment for 
the value of the crops thereon if not harvested by the owner, 
and for the value of any improvements, or for the costs of 
removing them to another site, if less than their value. (June 
30,1932, ch. 320, §5, as added July 24,1947, ch. 313, 61 Stat. 
418.)

Federal-Aid Highway Act o f 1970 § 138(b) Pub. L. No. 
91-605, 64 Stat. 1713 (1970)

(b) Any right-of-way for roads, roadways, highways, tram­
ways, trails, bridges, and appurtenant structures reserved by 
section 321(d) of title 48. United States Code (61 Stat. 418, 
1947), not utilized by the United States or by the State or Ter­
ritory of Alaska prior to the date of enactment hereof, shall 
be and hereby is vacated and relinquished by the United States 
to the end and intent that such reservations shall merge with 
the fee and be forever extinguished.

43 C.F.R. §101.3 (1949)
Notation of Rights-of-Way
§101.3 Notations to be made on entry papers and notice 

o f allowance, (a) In order that all persons making entry of 
public lands which are affected by rights-of-way may have ac­
tual notice thereof, the manager is directed to note upon the 
original entry papers and upon the notice of allowance of the 
application (Form 4-279) issued to the entryman, a reference 
to such right-of-way.

(b) He will make no such notation upon the final entry 
papers unless the right-of-way has been granted under an act 
of Congress which does not in terms protect the grantee
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against subsequent adverse rights, in which case he will place 
Lhe same notation as to right-of-way upon the final entry 
papers, so that Lhe reservation of the right-of-way will be made 
in the patent, when issued (23 L.D. 67).

[Reg. Nov. 3, 1909, as amended by Reg. Jan 19, 1910]

Public Land Order 601
By virtue of the authority vested in the President and pur­

suant to Executive Order No. 9337 of April 24, 1943, it is 
ordered as follows:

Executive Order No. 9145 of April 23, 1942, reserving 
public lands for the use of the Alaska Road Commission in con­
nection with Lhe construction, operation, and maintenance of 
the Palmer-Richardson Highway (now known as the Glenn 
Highway), is hereby revoked.

Public Land Order No. 386 of July 31, 1947, is hereby re­
voked so far as it relates to the withdrawal, for highway pur­
poses, of the following-described lands:

(a) A strip of land 600 feet wide, 300 feet on each side of 
Lhe centerline of the Alaska Highway (formerly the Canadian 
Alaskan Military Highway) as constructed from the Alaska- 
Yukon Territory boundary to its junction with the Richard­
son Highway near Big Delta, Alaska.

(b) A sti ip of land 600 feet wide, 300 feet on each side of 
th • center line of the Gulkana-Slana-Tok Road as constructed 
from Tok Junction at about Mile 1319 on the Alaska Highway 
t< the junction with the Richardson Highway near Gulkana, 
Alaska.

Subject to valid existing rights and to existing surveys and 
withdrawals for other than highway purposes, the public lands 
in Alaska lying within 300 feet on each side of the center line 
of all other through roads, 100 feet on each side of the center 
line on all feeder roads, and 50 feet on each side of the center 
line of all local roads, in accordance with the following 
classifications, are hereby withdrawn from all forms of ap­
propriation under the public land laws, including the mining 
and mineral-leasing laws, and reserved for highway purposes:
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Through Roads
Alaska Highway, Richardson Highway, Glenn Highway, 

Haines Highway, Tok Cut-Off.
Feeder Roads

Steese Highway, Elliott Highway, McKinley Park Road, 
Anchorage-Potter-Indian Road, Edgerton Cut-Off, Tok Eagle 
Road, Ruby-Long-Poorman Road, Nome-Solomon Road, Kenai 
Lake-Homer Road, Fairbanks-College Road, Anchorage-Lake 
Spenard Road, Circle Hot Springs Road.

Local Roads
All roads not classified above as Through Roads or Feeder 

Roads, established or maintained under the jurisdiction of the 
Secretary of the Interior.

With respect to the lands released by the revocations made 
by this order and not rewithdrawn by it, this order shall become 
effective at 10:00 a.m. on the 35th day after the date hereof. 
At that time, such released lands, all of which are unsurveyed, 
shall, subject to valid existing rights, be opened to settlement 
under the homestead laws and the homesite act of May 26, 
1934, 48 Stat. 809 (48 U.S.C. 461), only, and to that form of 
appropriation only by qualified veterans of World War II and 
other qualified persons entitled to preference under the act 
of September 27, 1944, 58 Stat. 747, as amended (43 U.S.C. 
279-284). Commencing at 10:00 a.m. on the 126th day after 
the date of this order, any of such lands not settled upon by 
veterans shall become subject to settlement and other forms 
of appropriations by the public generally in accordance with 
appropriate laws and regulations.

Public Land Order 757
Amendment of Public Land Order No. 601 of August 10, 

1949, reserving public lands for highway purposes.
By virtue of the authority vested in the President and pur­

suant to Executive Order 9337 of April 24, 1943, it is ordered 
as follows:

The sixth paragraph of Public Land Order No. 601 of 
August 10,1949, reserving public lands for highway purposes,
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commencing with the words, "Subject to valid existing rights", 
is hereby amended to read as follows:

Subject to valid existing rights and to existing surveys and 
withdrawals for other than highway purposes, the public lands 
in Alaska lying within 300 feet on each side of the center line 
of the Alaska Highway and within 150 feet on each side of the 
center line of the Richardson Highway, Glenn Highway, Haines 
Highway, the Seward-Anchorage Highway (exclusive of that 
part thereof within the boundaries of the Chugach National 
Forest), the Anchorage-Lake Spenard Highway, and the 
Fairbanks-College Highway a'e hereby withdrawn from all 
forms of appropriation under the public land laws, including 
the mining and mineral-leasing laws, and reserved for highway 
purposes.

Easements having been established on the lands released 
by this order, such lands are not open to appropriation under 
the public land laws except as a part of a legal subdivision, 
if surveyed, or an adjacent area, if unsurveyed, and subject 
to the pertinent easement.

Public Land Order 1613
Revoking Public Land Order No. G01 of August 10, 1949 

which reserved public lands for highway purposes, and par­
tially revoking Public Land Order No. 386 of July 31, 1947.

By virtue of the authority vested in the President and pur­
suant to Executive Order No. 10355 of May 26, 1952, and the 
act of August 1, 1956 (70 Stat. 898) it is ordered as follows:

1. Public Land Order No. 601 of August 10, 1949, as 
modified by Public Land Order No. 757 of October 16, 1951, 
reserving for highway purposes the public lands in Alaska ly­
ing within 300 feet on each side of the center line of the Alaska 
Highway and within 150 feet on each side of the center line 
of the Richardson Highway, Glenn Highway, Haines Highway, 
the Seward-Anchorage Highway (exclusive of that part thereof, 
within the boundaries of the Chugach National Forest), the 
Anchorage-Lake Spenard Highway, and the Fairbanks-College 
Highway, is hereby revoked.

2. Public Land Order No. 386 of July 31, 1947, so far as 
it withdrew the following-described lands, iacnui;;i  »t*»ms
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(a) and (b) in said order, under the jurisdiction of the Secretary 
of War for right-of-way purposes for a telephone line and an 
oil pipeline with appurlcnances, is hereby revoked:

(a) A strip of land 50 feet wide, 25 feet on each side of 
a telephone line as located and constructed generally parallel 
to the Alaska Highway from the AJaska-Yukon Territory boun­
dary to the junction of the Alaska Highway with the Richard­
son highway near Big Delta, Alaska.

(b) A strip of land 20 feet wide, 10 feet on each side of 
a pipeline as located and constructed generally parallel to the 
Alaska Highway from the Alaska-Yukon Territory boundary 
to the junction of the Alaska Highway with tue Richardson 
Highway near Big Delta, Alaska.

3. An easement for highway purposes, including appurte­
nant protective, scenic, and service areas, over and across the 
lands described in paragraph 1 of this order, extending 150 
feel on each side of the center line of the highways mentioned 
therein, is hereby established.

4. An easement for telephone line purposes in, over, and 
across the lands described in paragraph 2(a) of this order, ex­
tending 25 feet on each side of the telephone line referred to 
in that paragraph, and an easement for pipeline purposes in, 
under, over, and across the lands described in paragraph 2(b) 
of this order, extending 10 feet on each side of the pipeline 
referred to in that paragraph, are hereby established, together 
with the right of ingress and egress to all sections of the above 
easements on and across the lands hereby released from 
withdrawal.

5. The easements established under paragraphs 3 and 4 
of this order shall extend across both surveyed and unsurveyed 
public lands described in paragraphs 1 and 2 of this order for 
the specified distance on each side of the center line of the 
highways, telephone line and pipeline, as those center lines 
are definitely located as of the date of this order.

6. The lands within the easements established by 
paragraphs 3 and 4 of this order shall not be occupied or used 
for other than the highways, telegraph line and pipeline re­
ferred to in paragraphs I and 2 of this order except with the
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permission of the Secretary of the Interior or his delegate as 
provided by section 3 of the act of August 1, 1956 (70 Stat. 
898), provided: that if Lhe lands crossed by such easements 
are under the jurisdiction of a Federal department or agency, 
other than the Department of the Interior, or of a Territory, 
Slate or other Government subdivision or agency, such per­
mission may be granted only with the consent of such depart­
ment, agency, or other governmental unit.

7. The lands released from withdrawal by paragraphs 1 
and 2 of this order, which at the date of this order, adjoin lands 
in private ownership, shall he offered for sale at not less than 
Iheir appraised value, as determined by the authorized officer 
of the Bureau of Land Management, and pursuant to section 
2 of the act of August 1, 1956, supra. Owners of such private 
lands shall have a preference right to purchase at the appraised 
value so much of the released lands adjoining their private pro­
perty as Lhe authorized officer of the Bureau of Land Manage­
ment deems equitable, provided, that ordinarily, owners of 
private lands adjoining the lands described in paragraph 1 of 
this order will have a preference right to purchase released 
lands adjoining their property, only up to the center line of 
Lhe highways located therein. Preference right claimants may 
make application for purchase of released lands at any time 
after the date of this order by giving notice to the appropriate 
land office of the Bureau of Land Management. Lands de­
scribed in this paragraph not claimed by and sold Lo preference 
claimants may be sold at public auction at not less than their 
appraised value by an authorized officer of the Bureau of Land 
Management, provided that preference claimants are first 
given notice of their privilege to exercise their preference 
rights by a notice addressed to their last address of record in 
Lhe office in the Territory in which their title to their private 
lands is recorded. Such notice shall give the preference claim­
ant at least 60 days in which to make application to exercise 
his preference right; and if the application is not filed within 
the time specified, the preference right will be lost. Preference 
right claimants will also lose their preference righLs if they 
fail to pay for the lands within the time period specified by
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the authorized officer of the Bureau of Land Management, 
which time period shall not be less than 60 days.

8. The lands released from withdrawal by paragraphs 1 
and 2 of this order, which at the date of this order, adjoin lands 
in valid unperfected entries, locations, or settlement claims, 
shall be subject to inclusion in such entries, locations and 
claims, notwithstanding any statutory limitations upon the area 
which may be included therein. For the purposes of this 
paragraph, entries, locations, and claims include, but are not 
limited to, certificates of purchase under the Alaska Public 
Sales Act (63 Stat. 679; <18 U.S.C. 364a-e) and leases with op­
tion to purchase under the Small Tract Act (52 Stat. 609; 43 
U.S.C. 682a) as amended. Holders of such entries, locations 
and claims to Lhe lands, if they have not gone to patent, shall 
have a preference right to amend them to include so much of 
the released lands adjoining their property as the authorized 
officer deems equitable, provided, that ordinarily such holders 
of property adjoining the lands described in paragraph 1 of 
this order will have the right to include released lands adjoin­
ing such property only up to the center line of the highways 
located therein. Allowances of such amendments will be con­
ditional upon the payment of such fees and commissions as 
may be provided for in the regulations governing such entries, 
locations, and claims together with the payment of any pur­
chase price and cost of survey of the land which may be 
established by the law or regulations governing such entries, 
locations and claims, or which may be consistent with the terms 
of the sale under which the adjoining land is held. Preference 
right claimants may make application to amend their entries, 
locations, and claims at any time after the date of this order 
by giving notice to the appropriate land office of the Bureau 
of Land Management. Lands described in this paragraph, not 
claimed by and awarded to preference claimants, may be sold 
at public auction at not less than their appraised value by the 
authorized officer of the Bureau of Land Management, pro­
vided that preference claimants are first given notice of their 
privilege to exercise their preference rights by a notice ad­
dressed to their last address of record in the appropriate land 
office, or if Lhe land is patented, in the Territory in which ti-



tie to their private land is recorded. Such notice shall give the 
claimant at least CO days in which to make application to ex­
ercise his preference right, and if the application is not filed 
within the time specified the preference right will be lost. 
Preference right claimants will <ilso lose their preference rights 
if they fail to make any required payments within the time 
period specified by the authorized officer of the Bureau of Land 
Management, which time period shall not be less than 60 days.

9(a) Any tract released by Paragraph 1 or 2 of this order 
from the withdrawals made by Public Land Orders Nos. 601, 
as modified, and 086, which remains unsold after being offered 
for sale under Paragraph 7 or 8 of this order, shall remain open 
to offers to purchase under Section 2 of the act of August 1, 
1956, supra, at the appraised value, but it shall be within the 
discretion of the Secretary of the Interior or his delegate as 
to whether such an offer shall be accepted.

(b) Any Lr«nct released by Paragraph 1 and 2 of this order 
from the withdrawals made by Public Land Orders Nos. 601, 
as modified, and 886, which on the date hereof does not ad­
join privately-owned land or land covered by an unpatented 
claim or entry is hereby opened, subject to the provisions of 
Paragraph 6 hereof, if the tract is not otherwise withdrawn, 
to settlement claim, application, selection or location under 
any applicable public land law. Such a tract shall not be dis­
posed of as a tract or unit separate and distinct from adjoin­
ing public lands outside of the area released by this order, but 
for disposal purposes, and thout losing its identity, if it is 
already surveyed, it shall be treated as having merged into 
the mass of adjoining public lands, subject, however, to the 
casement so far as it applies to such lands.

(c) Because the act of August 1, 1956 (70 Stat. 896; 48 
U.S.C. 420-420c) is an act of special application, which 
authorizes the Secretary of the Interior to make disposals of 
lands included in revocations such as made by this order, under 
such laws as may be specified by him, the preference-right pro­
visions of the Veterans Preference Act of 1944 (68 Stat. 747; 
43 U.S.C. 279-284) as amended, and of the Alaska Mental
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Health Enabling Act of .Inly 28, 1956 (70 Stat. 709; 48 U.S.C. 
46-3h) will not apply to this order.

10. All disposals of lands included in the revocations made 
by this order which are under the jurisdiction of a Federal 
department or agency other than the Department of the In­
terior may be made only with the consent of such department 
or agency. All lands disposed of under the provisions of this 
order shall be subjecL to the easements established by this 
order.

11. The boundaries of all withdrawals and restorations 
which on the date of this order adjoin the highway easements 
created by this order are hereby extended to the center line 
of the highway easements which they adjoin. The withdrawal 
made by this paragraph shall include, but not be limited to the 
withdrawals made for Air Navigation Site No. 7 of July 13, 
1964, and by Public Land Orders No. 386 of July 31, 1947, 
No. 622 of December 15,1949, No. 803 of February 27, 1952, 
No. 975 of June 18,1954, No. 1037 of December 16,1954, No. 
1059 of January 21,1955, No. 1129 of April 15,1955, No. 1179 
of June 29, 1955, and No. 1181 of June 20, 1955.

Department Order 2665
Rights-of-Way for Highways in Alaska
Section 1. Purpose, (a) The purpose of this order is to (1) 

fix lhe width of all public highways in Alaska established or 
maintained under the jurisdiction of the Secretary of the In­
terior and (2) prescribe a uniform procedure for the establish­
ment of rights-of-way or easements over or across the public 
lands for such highways. Authority for these actions is con­
tained in section 2 of the act of June 30, 1932 (47 Stat. 446, 
48 U.S.C. 321a).

Section 2. Width of public highways, (a) The width of the 
public highways in Alaska shall be as follows:

(I) For through roads: The Alaska Highway shall extend 
300 feet on each side of the center line thereof. The Richard­
son Highway, Glenn Highway, Haines Highway, Seward- 
Anchorage Highway, Anchorage-Lake Spenard Highway and
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Fairbanks-College Highway shall extend 150 feet on each side 
of the center line thereof.

(2) For feeder roads: Abbert Road (Kodiak Island), Edger- 
ton Cutoff, Elliott Highway, Seward Peninsula Tram Road, 
Steese Highway, Sterling Highway, Taylor Highway, North­
way Junction to Airport Road, Palmer to Matanuska to Wasilla 
Junclion Road, Palmer to Finger Lake to Wasilla Road, Glenn 
Highway Junction to Fishhook Junction to Wasilla to Knik 
Road, Slana to Nebesna Road, Kenai Junction to Kenai Road, 
University to Ester Road, Central to Circle Hot Springs to 
Portage Creek Road, Manley Hot Springs to Eureka Road, 
North Park Boundary to Kantishna Road, Paxson to McKinley 
Park Road, Sterling Landing to Ophir Road, Iditarod to Flat 
Road, Dillingham to Wood River Road, Ruby to Long to Poor- 
man Road, Nome to Councii Road and Nome to Bessie Road 
shall each extend 100 feet on each side of the center line 
thereof.

(3) For local roads: All public roads not classified as 
through roads or feeder roads shall extend 50 feet on each side 
of the center line thereof.

Section 3. Establishment of rights-of-way or easements,
(a) A reservation for highway purposes covering the lands em­
braced in Lhe through roads mentioned in section 2 of this order 
was made by Public Land Order No. 601, of August 10, 1949, 
as amended by Public Land Order No. 757 of October 16,1951. 
That order operates as a complete segregation of the land from 
all forms of appropriation under the public land laws, including 
the mining and the mineral leasing laws.

(b) A right-of-way or easement for highway purposes 
covering the lands embraced in the feeder roads and the local 
roads equal in extent to the width of such roads as established 
in section 2 of this order, is hereby established for such roads 
over and across the public lands.

(c) The reservation mentioned in paragraph (a) and the 
rights-of-way or easements mentioned in paragraph (b) will 
attach as to all new construction involving public roads in 
Alaska when the survey stakes have been set on Lhe ground 
and notices have been posted at appropriate points along the
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route of the new construction specifying the type and width 
of the roads.

Section 4. Road maps to be filed in proper Land Office. 
Maps of all public roads in Alaska heretofore or hereafter con­
structed showing the location of the roads, together with ap­
propriate plans and specifications, will be filed by the Alaska 
Road Commission in the proper Land Office at the earliest 
possible date for the information of the public.

Right-of-Way Act of 1966
Section 1. Purpose. This Act is intended to alleviate the 

economic hardship and physical and mental distress occasioned 
by the talcing of land, by the State of Alaska, for which no com­
pensation is paid to the persons holding title to the land. This 
practice has resulted in financial difficulties and the depriva­
tion of peace of mind regarding the security of one’s posses­
sions to many citizens of the State of Alaska, and which, if 
not curtailed by law, will continue to adversely affect citizens 
of this state. Those persons who hold title to land under a deed 
or patent which contains a reservation to the state by virtue 
of the Act of June 30, 1932, ch. 320, sec. 5, as added July 24, 
1947, ch. 313, 61 Stat. 418, are subject to the hazard of hav­
ing the StaLe of Alaska take their property without compen­
sation because all patents or deeds containing the reservation 
required by that federal Act reserve to the United States, or 
the state created out of the Territory of Alaska, a right-of- 
way for roads, roadways, tramways, trails, bridges, and ap­
purtenant structures either constructed or to be constructed. 
Except for this reservation the State of Alaska, under the 
Alaska constitution and the constitution of the United States, 
would be required to pay just compensation for any land taken 
for a right-of-way. It is declared to be the purpose of this Act 
to place persons with land so encumbered on a basis of equali­
ty with all other property holders in the State of Alaska, 
thereby preventing the Inking of property without payment 
of just compensation as provided by law, and in the manner 
provided by law.

Section 2. Taking of Property Under Reservation Void. 
After the effective date of this Act, no agency of the state may
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take privately-owned property by the election or exercise of 
a reservation to the state acquired under the Act of June 30, 
1032, ch. 320 sec. 5, as added July 24,1947, ch. 313, 61 Stat. 
418, and taking of property after the effective date of this Act 
by an election or exercise of a reservation to the state under 
that federal Act is void.

Section 3. Prospective Application. This Act shall not be 
construed to divest the state of, or to require compensation 
by the state for, any right-of-way or other interest in real pro­
perty which was taken by the state, before the effective date 
of this Act, by the election or exercise of its right to take pro­
perty through a reservation acquired under the Act of June 
30, i 932, ch. 320, sec. 5, as added July 24, 1947, ch. 313 61 
Stat. 418.

Section 4. Short Title. This Act may be cited as the Right- 
of-Way Act of 1966.

Section 5. Effective Dale. This Act takes effect on the day 
after its passage and approval or on the day it becomes law 
without such approval.
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APPENDIX C

UNITED STATES 
DEPARTMENT OF TIIE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Anchorage, Alaska
October 10, 1950 

Executive Order 601, August 10, 1949

Executive Order 601 of August 10,1949, established rights 
of way along highways in the Territory of Alaska by means 
of withdrawing from all forms of entry strips a specified width 
on each side of each road.

The width of the right of way along the Alaska Highway 
is 600 feet. On all other through roads in Alaska it is 300 feet, 
on feeder roads 200 feet, and on local roads 100 feet.

Although Region VII, Bureau of Land Management, had 
attempted to have easements created rather than withdrawals, 
before the actual withdrawal order was issued, we had not even 
then begun to comprehend to what extent the Executive Order 
would complicate the functions of the Bureau of Land Manage­
ment. The Bureau of Land Management gradually had begun 
to pick up momentum in the processing of various types of ap­
plications following the delegation of authority to the field. 
Depending upon our not being completely hamstrung by lack 
of funds, we could foresee the time when we could become 
reasonably current. And then it happened. Executive Order 
601 was promulgated.

First, let me point out to you, there are no withdrawals 
along the railroad track of the Alaska Railroad. That is to say 
that the right-of-way itself is an easement rather than a strip 
of withdrawn land. Patents are issued to homesteaders which 
do not interfere with the operations of the Alaska Railroad 
but yet include the land upon which the tracks are built. If, 
in the future, a portion of the track is abandoned or the railroad 
decides to adopt another course, the land upon which the track 
was first located automatically becomes the property of the 
individual in whose patent or deed it was described. There are



no 'omplicati.ms about a strip of land running up through the 
country owned by nobody.

Because of the existence of the withdrawal along roads, 
iL has ben ruled that no entry filed or initiated after August 
10, 1949, may go across the road, unless it is in the category 
of a local road with a right-of-way 100 feet wide. It has not 
been possible for Lhe Alaska Road Commission to officially 
survey all of their roads and tie them in exactly with the ex­
isting corners of the rectangular net of surveys. Until these 
roads are surveyed, it will not be possible in some cases to 
determine whether or not the road crosses a given homestead 
entry.

Before any patent or final certificate can be issued to 
homesteaders who are restricted to only one side of the road, 
it will be necessary to survey many roads and all of the 
homesteads affected by roads running through surveyed land. 
This adds a tremendous job and workload to our Division of 
Engineering. In addition, it adds a tremendous expense to the 
taxpayers.

There is accumulating in the Land Offices files of applica­
tions by veterans who have complied with the regulations and 
who now want to obtain patent. These velerans are required 
to live on the land seven months and are not required to 
cultivate. Therefore, they may make application Lo obtain pa­
tent or, technically, to make final proof at the end of their seven 
months resilience period. But these papers cannot be processed 
because withdrawal strips run through Lhe land. The veteran 
must await a survey, which may be forthcoming this field 
season and may be forthcoming next field season.

After the survey has been made on the ground, it is 
necessary for the field notes to be processed, the plats to be 
produced from the drafting boards, the completed plat to be 
sent to Washington, the plat to be approved in Lhe Washington 
office, and then returned to the proper Land Office for official 
filing. It is optimistic Lo assume that the plat will be finally 
filed in the proper Land Office within one year of the survey 
on the ground. During all of this Lime, the veteran has been 
unable to publish his final proof because his land cannot be
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adequately described in Lhe notice of publication.
The Sterling Highway, going down through the Kenai 

Peninsula gives us a specific project to discuss. The exact loca­
tion of that road was not known to the Anchorage Land Of­
fice and therefore many entries were allowed which subse­
quently proved to straddle the road. In the meantime the entry- 
men have cultivated land on one side of the road, and have 
built their improvements on the other side of the road. Under 
the prese.it rules and regulations, each entryman must elect 
which side of the road he is to take, nnd must relinquish or 
give up the land on the other side of the road. We have specific 
cases in which the road has cut across, leaving five, six or ten 
acres on one side of the road, and it is here that the entryman 
has built his house. He has cultivated and placed his fields on 
the other side of the road. As the saying goes, he is between 
the devil and the deep blue sea, and we can be of no assistance.

Then assuming that the entryman selects the portion of 
his entry which includes only ten acres or less. Under the pro­
vision of an act of 1947, the Alaska Road Commission still has 
the right to build a road through any homestead entry and 
therefore, technically, the Commission could put a road through 
the small acreage that has been left to the entryman.

Here are some specific cases:
Anchorage 0US00, Richard Teller. There are 54 acres in 

the whole application, which comprises two lots, one north of 
the other. The Sterling Highway goes through the two lots, 
from north to south, but not through the middle, rather toward 
the eastern edge, about two-thirds of the way across. Teller 
has built a small road and has planned to build his house on 
the side of the road which would force him to choose the nar­
row strip. Originally his entry extended to Cook Inlet, and 
therefore he had water frontage. Under the new regulations 
he must relinquish either the area where he planned to build 
his house, and construct a small road, and give up the portion 
fronting the water, or he must select the portion fronting the 
water and give up the area where he planned to build his house 
and which evidently has the best house site.



There is nothing in the regulations which require us to in­
vestigate every homestead. We have an example of a case 
where the homesteader had appeared to be complying with 
the regulations in good order. He was a veteran, and therefore 
was not required to cultivate. His name is Clarence E. Her­
man, Anchorage 014574. There is nothing in the records to 
indicate we should make an investigation of his homestead, 
therefore we went through the procedures which is called 
"clear listing.” That is, the Division of Land Planning indicated 
to the Land Office that a final certificate could he issued 
without further investigation or negotiating of any type. 
However, during a recent trip to that vicinity, a field examiner 
was making routine investigations of other homesteads, and 
was incidentally checking the location of the road as he went 
along. He discovered that the road goes through the homestead 
entry of Clarence E. Herman, therefore, we must backtrack 
in about everything that we have done. The Notice of 
Allowance of Herman must be vacated. Then we will have to 
have the road surveyed, and then await preparation of a supple­
mental plat. When the supplemental plat has been processed 
and finally filed in the Land Office, we must require this 
homesteader to publish again, as he already has published at 
the time he submitted his final proof. This homesteader had 
also bumped up against the regulation which affected Depart­
ment of Interior employees as he was an employee of the 
Alaska (load Commission, but happily that restriction has now 
been removed through action of the Secretary of Interior.

You will recall that the homestead regulations state that 
each qualified individual may obtain land under the homestead 
laws up to a total of 160 acres. He may take that in one entry 
or several entries. If he homesteads in one part of Alaska and 
goes Lo another part of Alaska, he may homestead again, so 
long as he has not taken up an area exceeding 160 acres. If 
a homesteader has less than 160 acres and some available land 
becomes public domain adjacent to his original holdings, under 
the regulations he can acquire this additional land if it does 
not run his total over 160 acres. He is not required to live on 
the additional land if it is contiguous to his original entry. As 
a withdrawal along a highway causes a pit—- -; i" "..-y1nn one
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side of Lhe road to be not contiguous to a piece of land on the 
other side of the road, an entryman who had 40 acres would 
have l.o make proof and complete his requirements on one side 
of the road, then go across the road and build a house on that 
side, or move his house across in order to take land only 200 
feet away from his original entry. As the regulations do not 
prevent a person from taking lands on both sides of the road 
under two entries, it merely complicates the matter by pro­
viding additional filings that must be placed on record hy an 
entryman in order to get across the road if the land is still 
available.

The regulations provide that an entryman may obtain 160 
acres, so if the land is available, the entryman may stretch his 
entry far along one side of the road until he has obtained 160 
acres. There is a serious question as to whether it is more 
undesirable to have one entry straddle Lhe road than it is to 
have one entry string along one side of the road for a mile and 
a half or two miles.

Then another complication enters into a different phase 
of the work. It appears that the withdrawals are in effect 
through the Matanuska Valley as they are elsewhere. We have 
on file several applications to purchase land. Two of them, An­
chorage 016216 and 016304, filed by Gerald Brunner and Floyd 
Rock respectively, cover only five acres each. We are assum­
ing that in this case the proposed sale may go on both sides 
of the road, but in order to know exactly how many a t . es are 
in the tract after the right of way has been deducted, it is 
necessary to survey the road to know just where it enters and 
leaves each tract, and then compute the acreage. In the mean­
time, the sales are not consummated.

We have many thousands of acres of unsurveyed lands 
through which roads are now built or will be built. There are 
claims which were staked out and are legally filed in the U.S. 
Commissioners’ offices before August 10, 1949, the date on 
which 601 was promulgated. These settlement claims, 
therefore, have precedence over the order. However, our 
surveying crews are not investigators, and as they survey down 
through the country, they are not aware of which claims
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antedate-Executive Order (501 and which do not. Therefore, 
to he on the safe side, they must prepare their plats with two 
rights of way, that which was in effect before Executive Order 
G01 and that which was in effect after Executive Order G01 
was promulgated. It may be that there was a legal claim on 
the land before August 10, 1949, but the claimant decides to 
go hack to the states and give it up. The next person who set­
tles there must stay on one side or the other of the road, and 
the wider right of way becomes effective. Let us assume that 
the claimant who was there before August 10, 1949, decides 
voluntarily that he wants to he on only on side of the road, 
and extend his claim further back Lo obtain other desirable 
lands. In effect, therefore, he gives up his claim to the other 
side of the road, and immediately the wide right of way 
becomes effective on that side, but the narrow right of way 
stays in effect on the side which the claimant retains. In no 
one given spot will anybody be able to determine what width 
Lhe right of way is without referring to official plans in the 
Land Offices.

Let us assume another situation. A claimant was situated 
within 50 feet of Lhe center line of a through road before Ex­
ecutive Order G01 was promulgated. For some reason he built 
his house within 50 feet of the road. Then he decides that he 
will have lo go back to the states, and sells his house and gives 
up his claim to another individual. This sale we will assume 
was made afler August 10, 1949. Immediately the house is in 
trespass, as it is located within the right of way, and the se­
cond claimant must move it back in order to get it on his 
homestead claim, which starts 100 feet from the center line 
of the road, if the road is a feeder road, and 150 feet from the 
center line of the road if it is a through highway. If this situa­
tion should develop along the Alaska Highway, of course, the 
man would have to move Lhe house back 300 feet from Lhe 
center line of the road.

Of course the Road Commission will straighten out many 
of the kinks in its highway system. Whenever it does that, it 
leaves strips of no man's land, which are withdrawn from en­
try. If these strips are restored to entry, the adjoining land 
owner does not have preference, but veterans of World War
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II have preference to obtain these strips of land. We have been 
advised that the withdrawal becomes effective when the Road 
Commission sets its survey stakes through the public domain. 
In some cases I would imagine that the Alaska Road Commis­
sion officials change their minds and locate the road elsewhere 
than where it was first surveyed. Then we may have a very 
real difference of opinion as to where withdrawals ac'ually do 
exist.

Previously in this memorandum, I mentioned that addi­
tional expense results from the requirement that we survey 
the roads. Each session it would be necessary to hire two 
draftsmen to keep up with the work of a field crew and to do 
a little extra work otherwise. It would take this one survey 
crew working indefinitely as we do not know how many roads 
are located within the rectangular surveys at present, or do 
we know how many roads are to be built by the Alaska Road 
Commission in the future. We are unable to estimate how many 
survey crews it actually would take to keep current with this 
work, but it is conservatively estimated that it would cost at 
least $31,000 per crew each season.

If the road rights of way were easements instead of 
withdrawals, it would not be necessary for us to delay pro­
cessing of the applications for final proof by veterans or others. 
It would not again cause us to build up a backlog which will 
extend for 2, 3 and sometime 5 years before the surveys are 
all completed. The Alaska Road Commission could change their 
rights of way under the act of July 1947, without there being 
any question as to the ownership of the land. The entryman 
would still own the land, and the Alaska Road Commission 
would have an easement across it. There would not be addi­
tional expense to the taxpayers of hiring additional survey 
crews, and there would not be the delay in the survey program 
that will result in our putting experienced men on the road 
survey work instead of on other work that requires attention.

The situation is very grave. The results of the promulga­
tion of Executive Order G01 were not foreseen, but now that 
we are operating with it. in effect, we can see it's failing, and 
we should act accordingly.





NOTICE: This opinion is subject to formal correction'before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors l to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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M A T T H E W S ,  J u s t i c e „



T h i s  a p p e a l  f o l l o w s  t h e  t r i a l  o f  a n  e m i n e n t  d o m a i n  

a c t i o n  i n  w h i c h  t h e  S t a t e  a c q u i r e d  a t h i r t y  a c r e  p a r c e l  in 

A n c h o r a g e  o w n e d  b y  R e s o u r c e  I n v e s t m e n t s .  T h e  l a n d  is  s i t u a t e d  

n e x t  t o  t h e  O l d  S e w a r d  H i g h w a y .  P r i o r  t o  t r i a l  t h e  s u p e r i o r  

c o u r t  g r a n t e d  t h e  S t a t e ’s m o t i o n  f o r  s u m m a r y  j u d g m e n t ,  h o l d i n g  

t h a t  t h e  S t a t e  a l r e a d y  h a d  a 1 0 0  f o o t  w i d e  r i g h t - o f - w a y  a l o n g  O l d  

S e w a r d  H i g h w a y .  T h i s  r e m o v e d  a p p r o x i m a t e l y  t w o  a c r e s  f r o m  t h e  

p a r c e l .  R e s o u r c e  I n v e s t m e n t s  a p p e a l s  t h i s  d e c i s i o n ,  c o n t e n d i n g  

t h a t  t h e  S t a t e  o n l y  h a d  a t h i r t y - t h r e e  f o o t  r i g h t - o f - w a y .

F o l l o w i n g  a  j u r y  t r i a l  o n  t h e  i s s u e  o f  j u s t

c o m p e n s a t i o n ,  t h e  s u p e r i o r  c o u r t  e n t e r e d  j u d g m e n t  o n  t h e  v e r d i c t  

f o r  $ 5 , 0 6 1 , 0 4 0 ,  a n  a m o u n t  m o r e  t h a n  10% l a r g e r  t h a n  t h e  t o t a l  

a m o u n t  d e p o s i t e d  b y  t h e  S t a t e ,  t h u s  e n t i t l i n g  R e s o u r c e

I n v e s t m e n t s  t o  a n  a w a r d  of- a t t o r n e y ’s f e e s  u n d e r  C i v i l  R u l e  

7 2 ( k ) .  T h e  c o u r t  a w a r d e d  R e s o u r c e  I n v e s t m e n t s  $ 1 1 5 , 0 0 0  f o r

a t t o r n e y ' s  f e e s  a n d  $ 7 6 , 8 7 7 . 1 3  f o r  c o s t s .  R e s o u r c e  I n v e s t m e n t s  

h a s  a p p e a l e d  t h e s e  a m o u n t s  c l a i m i n g  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  

i n  n o t  a w a r d i n g  a c t u a l  c o s t s  o f  $ 1 4 9 , 9 1 8 . 4 9  a n d  a t t o r n e y ' s  f e e s  

o f  $ 3 5 7 , 7 2 0 . 1 4 .

I. T H E  R I G H T - O F - W A Y  I S S U E

T h e  p r o p e r t y  i n  q u e s t i o n  w a s  a c q u i r e d  b y  R e s o u r c e

I n v e s t m e n t s  i n  1 9 6 6  f r o m  J o h n  S c h a n d e l m e i e r , t h e  o r i g i n a l  

p a t e n t e e .  S c h a n d e l m e i e r  f i l e d  h i s  a p p l i c a t i o n  f o r  h o m e s t e a d  

e n t r y  o n  M a r c h  27, 194 6 a n d  c o n t i n u o u s l y  l i v e d  o n  t h e  p r o p e r t y

t h e r e a f t e r .  H e  r e c e i v e d  t h e  p a t e n t  t o  h i s  l a n d  o n  J u n e  6, 1 9 5 1



f r o m  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  o f  t h e  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  t h e  I n t e r i o r .  O n  A u g u s t  10, 1 9 4 9  t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r  i s s u e d  P u b l i c  L a n d  O r d e r  (PLO) 60 1 ,  w h i c h ,  a m o n g  

o t h e r  t h i n g s ,  w i t h d r e w  f o r  h i g h w a y  p u r p o s e s  1 0 0  f e e t  o n  e a c h  s i d e  

o f  t h e  c e n t e r  l i n e  o f  t h e  O l d  S e w a r d  H i g h w a y .  T h e  w i t h d r a w a l  

w a s ,  h o w e v e r ,  s u b j e c t  t o  " v a l i d  e x i s t i n g  r i g h t s . "  T h e  q u e s t i o n  

p r e s e n t e d  is w h e t h e r  S c h a n d e l m e i e r 1s p r e - p a t e n t  h o m e s t e a d  e n t r y  

w a s  a v a l i d  e x i s t i n g  r i g h t  u n d e r  t h e  t e r m s  o f  P L O  601. I f  i t  w a s  

t h e n  P L O  601 d i d  n o t  e f f e c t  a  w i t h d r a w a l  f r o m  t h e  p r o p e r t y .

T h e  l a n d o w n e r ' s  s i t u a t i o n  i n  t h e  p r e s e n t  c a s e  is 

v i r t u a l l y  i d e n t i c a l  t o  t h a t  o f  H a n s e n  A s s o c i a t e s  i n  S t a t e  v. 

A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 6 6 7  P;. 2 d  7 1 4  ( A l a s k a  1983) (A L T A ) . 

T h e r e  t h e  o r i g i n a l  p a t e n t e e  h a d  m a d e  h i s  h o m e s t e a d  e n t r y  p r i o r  to 

t h e  i s s u a n c e  o f  P L O  6 0 1  b u t  d i d  n o t  r e c e i v e  h i s  p a t e n t  u n t i l  

a f t e r  P L O  6 0 1  . b e c a m e  e f f e c t i v e .  W e  r e j e c t e d  t h e  S t a t e ' s  

c o n t e n t i o n  t h a t  i t  o w n e d  a 100 f o o t  r i g h t - o f - w a y ,  h o l d i n g  t h a t  a 

h o m e s t e a d  e n t r y  w a s  a  " v a l i d  e x i s t i n g  r i g h t "  t h a t  w a s  e x p r e s s l y  

e x c e p t e d  f r o m  w i t h d r a w a l  b y  P L O  601 's o w n  t e r m s .  JEd. a t  724. 

T h e  S t a t e  a s k s  u s  t o  r e c o n s i d e r  t h i s  d e c i s i o n .

In  A L T A  a l l  p a r t i e s ,  i n c l u d i n g  t h e  S t a t e ,  a g r e e d  t h a t  

P L O  601 w a s  b a s e d  o n  E x e c u t i v e  O r d e r  9 3 3 7 1 w h i c h  i n  t u r n  w a s

1. E x e c u t i v e  O r d e r  9 3 3 7  p r o v i d e s  i n  r e l e v a n t
p a r t :  •

(Footnote Continued)



b a s e d  o n  t h e  P i c k e t t  A c t ,  43 U . S . C .  § 14 1  e t  s e q . I d . a t  724. 

I n  t h e  p r e s e n t  c a s e ,  t h e  S t a t e  a g r e e s  t h a t  P L O  601 i s  b a s e d  o n  

E x e c u t i v e  O r d e r  9 3 3 7 ,  b u t  a r g u e s  t h a t  t h e  E x e c u t i v e  O r d e r  is 

b a s e d  i n  p a r t  o n  t h e  P i c k e t t  A c t  a n d  i n  p a r t  o n  t h e  i n h e r e n t  

a u t h o r i t y  o f  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  t o  w i t h d r a w  

p u b l i c  l a n d s  f o r  p u b l i c  p u r p o s e s .  T h e  s i g n i f i c a n c e  o f  t h i s  

d i s t i n c t i o n  is t h a t  w h i l e  t h e  P i c k e t t  A c t  w i t h d r a w a l s  m a y  n o t  

i n c l u d e  l a n d s  e m b r a c e d  i n  a n y  l a w f u l  h o m e s t e a d  e n t r y ,  n o  s u c h  

l i m i t a t i o n  a p p l i e s  t o  w i t h d r a w a l s  m a d e  u n d e r  t h e  i n h e r e n t  

a u t h o r i t y  o f  t h e  P r e s i d e n t .

A l t h o u g h  t h e  S t a t e  m a y  w e l l  b e  c o r r e c t  t h a t  E x e c u t i v e  

O r d e r  9 3 3 7  is b a s e d  o n  t h e  P r e s i d e n t ' s  i n h e r e n t  a u t h o r i t y  as  w e l l

( F o o t n o t e  C o n t i n u e d )

A U T H O R I Z I N G  T H E  S E C R E T A R Y  O F  T H E  I N T E R I O R  T O  
W I T H D R A W  A N D  R E S E R V E  L A N D S  O F  T H E  P U B L I C  
D O M A I N  A N D  O T H E R  L A N D S  O W N E D  B Y  O R  C O N T R O L L E D  
B Y  T H E  U N I T E D  S T A T E S .

B y  v i r t u e  o f  t h e  a u t h o r i t y  v e s t e d  i n  m e  b y  
t h e  A c t  o f  J u n e  25, 1 9 1 0 ,  ch. 421, 36 S t a t .  
847 [ P i c k e t t  A c t ]  , a n d  a s  P r e s i d e n t  o f  t h e  
U n i t e d  S t a t e s , it  i s  o r d e r e d  a s  f o l l o w s :

Sec. 1. T h e  S e c r e t a r y  o f  t h e  I n t e r i o r  is 
h e r e b y  a u t h o r i z e d  t o  w i t h d r a w  o r  r e s e r v e  
l a n d s  o f  t h e  p u b l i c  d o m a i n  a n d  o t h e r  l a n d s  
o w n e d  o r  c o n t r o l l e d  b y  t h e  U n i t e d  S t a t e s  t o  
t h e  s a m e  e x t e n t  t h a t  s u c h  l a n d s  m i g h t  b e  
w i t h d r a w n  o r  r e s e r v e d  b y  t h e  P r e s i d e n t , a n d  
a l s o ,  t o  t h e  s a m e  e x t e n t ,  t o  m o d i f y  o r  r e v o k e  
w i t h d r a w a l s  o r  r e s e r v a t i o n s  o f  s u c h  
l a n d s .  . . .

( E m p h a s i s  a d d e d ) .
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;



a s  o n  t h e  P i c k e t t  A c t ,  t h a t  f a c t  i s  n o t  d e t e r m i n a t i v e  o f  t h e

m e a n i n g  o f  t h e  p h r a s e  " v a l i d  e x i s t i n g  r i g h t s "  i n  P L O  601. In

S t o c k l e y  v. U n i t e d  S t a t e s , 2 6 0  U . S .  53 2 ,  54 4 ,  67 L . E d .  3 9 0 ,  395

(1923) , t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e c o g n i z e d  t h a t  a n

u n p e r f e c t e d  h o m e s t e a d  e n t r y  w a s  w i t h i n  a n  e x c e p t e d  c a t e g o r y  o f

" e x i s t i n g  v a l i d  c l a i m s "  e x c l u d e d  f r o m  t h e  t e r m s  o f  a g o v e r n m e n t

w i t h d r a w a l  o r d e r .  T h e  c o u r t  s t a t e d :

[ T ] h e r e  is e x c e p t e d  f r o m  t h e  o p e r a t i o n  o f  t h e  
o r d e r  " e x i s t i n g  v a l i d  c l a i m s . "  O b v i o u s l y  
t h i s  m e a n s  s o m e t h i n g  l e s s  t h a n  a v e s t e d  
r i g h t ,  s u c h  a s  w o u l d  f o l l o w  f r o m  a c o m p l e t e  
f i n a l  e n t r y ,  s i n c e  s u c h  a r i g h t  w o u l d  r e q u i r e  
n o  e x c e p t i o n  t o  i n s u r e  i t s  p r e s e r v a t i o n .  T h e  
p u r p o s e  o f  t h e  e x c e p t i o n ,  e v i d e n t l y ,  w a s  t o  
s a v e  f r o m  t h e  o p e r a t i o n  o f  t h e  o r d e r  c l a i m s  
w h i c h  h a d  b e e n  l a w f u l l y  i n i t i a t e d ,  a n d  w h i c h ,  
u p o n  f u l l  c o m p l i a n c e  w i t h  t h e  L a n d  L a w s ,  
w o u l d  r i p e n  i n t o  a t i t l e .

F o r  t h e  s a m e  r e a s o n ,  it s e e m s  a p p a r e n t  t h a t  t h e  S e c r e t a r y  o f  t h e

I n t e r i o r  i n t e n d e d  t o  e x c e p t  p r e - p a t e n t  h o m e s t e a d  e n t r i e s  f r o m  t h e

o p e r a t i o n  o f  P L O  601.

W e  c o n c l u d e  t h a t  S c h a n d e l m e i e r 's e n t r y  w a s  a v a l i d

e x i s t i n g  r i g h t ,  t h e r e f o r e  n o  p a r t  o f  h i s  h o m e s t e a d  w a s  a f f e c t e d

b y  P L O  601. A c c o r d i n g l y ,  w e  R E V E R S E  t h e  t r i a l  c o u r t ' s  g r a n t  o f

s u m m a r y  j u d g m e n t  w h i c h  h e l d  t h a t  t h e  S t a t e  o w n e d  a 1 0 0  f o o t

r i g h t - o f - w a y  a l o n g  t h e  O l d  S e w a r d  H i g h w a y  a n d  R E M A N D  f o r  a

d e t e r m i n a t i o n  o f  j u s t  c o m p e n s a t i o n  a s  t o  t h e  s e v e n t y - s e v e n  f o o t

s t r i p  o f  l a n d  e x t e n d i n g  b e y o n d  t h e  t h i r t y - t h r e e  f o o t  r i g h t - o f - w a y

c o n c e d e d  b y  R e s o u r c e  I n v e s t m e n t s .

• 2 6 5 3



2
d o m a i n  c a s e s  i s  g o v e r n e d  b y  C i v i l  R u l e  7 2 (k). R e s o u r c e

I n v e s t m e n t s  is e n t i t l e d  t o  a n  a w a r d  o f  c o s t s  a n d  a t t o r n e y ' s  f e e s  

u n d e r  R u l e  72 (k) (3) b e c a u s e  t h e  a w a r d  i t  o b t a i n e d  w a s  m o r e  t h a n

3
t e n  p e r c e n t  l a r g e r  t h a n  t h e  a m o u n t  d e p o s i t e d  b y  t h e  S t a t e .  F u l l  

a t t o r n e y ' s  f e e s  a r e  t h e  n o r m  u n d e r  C i v i l  R u l e  72  (k) r b u t  t h o s e

2. R u l e  7 2 (k) p r o v i d e s :

C o s t s  a n d  a t t o r n e y ' s  f e e s  i n c u r r e d  b y  
t h e  d e f e n d a n t  s h a l l  n o t  b e  a s s e s s e d  
a g a i n s t  t h e  p l a i n t i f f ,  u n l e s s :

(1) t h e  t a k i n g  o f  t h e  p r o p e r t y  is  
d e n i e d ;  o r

(2) t h e  p l a i n t i f f  a p p e a l s  f r o m  t h e  
a l l o w a n c e  o f  t h e  m a s t e r  a n d  t h e  
d e f e n d a n t  d o e s  n o t  a p p e a l ;  o r

(3) t h e  a w a r d  o f  t h e  c o u r t  w a s  a t  
l e a s t  t e n  (10) p e r c e n t  l a r g e r  t h a n  t h e  
a m o u n t  d e p o s i t e d  b y  t h e  c o n d e m n i n g  
a u t h o r i t y  o r  t h e  a l l o w a n c e  o f  t h e  m a s t e r  
f r o m  w h i c h  a n  a p p e a l  w a s  t a k e n  b y  t h e  
d e f e n d a n t ;  o r

(4) t h e  a c t i o n  w a s  d i s m i s s e d  u n d e r  
t h e  p r o v i s i o n s  o f  p a r a g r a p h  (i) o f  t h i s  
r u l e ;  o r

(5) a l l o w a n c e .  o f  c o s t s  a n d  
a t t o r n e y ' s  f e e s  a p p e a r s  n e c e s s a r y  t o  
a c h i e v e  a j u s t  a n d  a d e q u a t e  c o m p e n s a t i o n  
o f  t h e  o w n e r .

A t t o r n e y ' s  f e e s  a l l o w e d  u n d e r  t h i s  
p a r a g r a p h  s h a l l  b e  c o m m e n s u r a t e  w i t h  t h e  
t i m e  c o m m i t t e d  b y  tht. a t t o r n e y  t o  t h e  
c a s e  t h r o u g h o u t  t h e  e n t i r e  p r o c e e d i n g s .

3. T h e  j u r y  a w a r d e d  $ 5 , 0 6 1 , 0 4 0 . 0 0 .  T h e  S t a t e  h a d  
d e p o s i t e d  $ 3 , 5 1 0 , 0 0 0 . 0 0 .
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f e e s  m u s t  b e  b o t h  r e a s o n a b l e  a n d  n e c e s s a r i l y  i n c u r r e d  t o  a c h i e v e  

j u s t  a n d  a d e q u a t e  c o m p e n s a t i o n  f o r  t h e  o w n e r .  T r i a n g l e , Inc. v. 

S t a t e / 6 3 2  P. 2 d  9 6 5 ,  9 7 0  ( A l a s k a  1 9 8 1 ) .  W e  w i l l  n o t  d i s t u r b  a 

t r i a l  c o u r t ' s  d e c i s i o n  t o  a w a r d  l e s s  t h a n  t h e  p r o p e r t y  o w n e r ' s  

a c t u a l  c o s t s  o r  f e e s  u n l e s s  i t  a p p e a r s  t h a t  t h e  c o u r t ' s  d e c i s i o n  

i s  a n  a b u s e  o f  d i s c r e t i o n .  B a d g e r  C o n s t r u c t i o n  v. S t a t e , 628 

P . 2d 921, 9 2 4  ( A l a s k a  1 9 8 1 ) .  W h e n  a t r i a l  c o u r t  d e c i d e s  n o t  t o  

a w a r d  f u l l  a t t o r n e y ' s  f e e s  a n d  c o s t s  i t  m u s t  s t a t e  i t s  reasons.' 

T r i a n g l e , 6 3 2  P . 2 d  a t  970.

A. A t t o r n e y ' s  F e e s .

I n  t h e  p r e s e n t  c a s e ,  R e s o u r c e  I n v e s t m e n t s  c l a i m e d  

a c c u a l  a t t o r n e y ' s  f e e s  o f  $ 3 5 7 >  7.20.14. T h e  s u p e r i o r  c o u r t  

d e t e r m i n e d  t h a t  $ 1 1 5 , 0 0 0 . 0 0  w e r e  r e a s o n a b l e  a n d  n e c e s s a r i l y  

incurred,. In m a k i n g  t h i s  d e t e r m i n a t i o n  t h e  t r i a l  j u d g e  i s s u e d  a 

f i v e  p a g e  w r i t t e n  o r d e r  w h i c h  e x p l a i n e d  w h y  h e  d i d  n o t  a c c e p t  t h e  

f u l l  f e e s  r e q u e s t e d .  T h e  f u l l  t e x t  o f  t h e  o r d e r  i s  s e t  f o r t h  i n  

t h e  A p p e n d i x .  T h e  m o s t  i m p o r t a n t  o f  t h e  t r i a l  j u d g e ' s  r e a s o n s ,  

a s  w e  v i e w  h i s  o r d e r ,  a r e  a s  f o l l o w s :  (1) t h e r e  w a s  a n

u n n e c e s s a r y  u t i l i z a t i o n  o f  t w o  a n d  s o m e t i m e s  t h r e e  a t t o r n e y s  a t  

t r i a l  a n d  p r e - t r i a l  p r o c e e d i n g s  a t  w h i c h  t h e  p r e s e n c e  o f  o n e  

a t t o r n e y  w o u l d  h a v e  s u f f i c e d ;  (2) t h e  t i m e  s p e n t  b y  t h e  p r o p e r t y  

o w n e r ' s  a t t o r n e y s  i n  p r e p a r i n g  f o r  t r i a l  w a s  e x c e s s i v e  in  v i e w  o f  

t h e  s t r a i g h t f o r w a r d  n a t u r e  o f  t h e  i s s u e s  t o  b e  t r i e d ;  (3) t h e  

t i m e  s p e n t  i n  r e s o l v i n g  t h e  q u e s t i o n  c o n c e r n i n g  t h e  t a k i n g  o f  t h e  

e a s e m e n t  w a s  e x c e s s i v e  a n d  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e



c o m p l e x i t y  o f  t h e  i s s u e ;  (4) t h e  c l a i m  o f  $ 1 7 , 8 8 7 . 6 5  i n  

a t t o r n e y ' s  f e e s  f o r  p r e p a r i n g  m o t i o n s  f o r  c o s t s  a n d  a t t o r n e y ' s  

f e e s  w a s  n o t  o n l y  e x c e s s i v e  i n  i t s e l f  b u t  s u g g e s t e d  e x c e s s i v e n e s s  

a s  t o  a l l  o f  t h e  f e e s  r e q u e s t e d ;  a n d  (5) a t t o r n e y  R i c h a r d s '  

b i l l i n g s  f o r  t r a v e l  t i m e  t o  a n d  f r o m  A l a s k a  w e r e  u n r e a s o n a b l e  a n d  

h i s  h o u r l y  r a t e  o f  $ 1 7 5 . 0 0  w a s  a l s o  u n r e a s o n a b l e .

W e  r e g a r d  t h e s e  r e a s o n s  a s  a n  a d e q u a t e  e x p l a n a t i o n  f o r  

t h e  c o u r t ' s  d e t e r m i n a t i o n  a n d  w e  a r e  u n a b l e  t o  s a y  t h a t  t h e  

d e t e r m i n a t i o n  w a s  a n  a b u s e  o f  d i s c r e t i o n .  W e  s u g g e s t ,  h o w e v e r ,  

t h a t  t h e  t r i a l  c o u r t  r e v i e w  i t s  a w a r d  o n  r e m a n d  i n  c o n n e c t i o n  

w i t h  t h e  t h i r d  r e a s o n  l i s t e d  a b o v e ,  n a m e l y  t h a t  e x c e s s i v e  t i m e  

w a s  s p e n t  c o n c e r n i n g  t h e  q u e s t i o n  o f  t h e  t a k i n g  o f  t h e  e a s e m e n t .  

I n  l i g h t  o f  t h e  d e t e r m i n a t i o n  o n  t h e  m e r i t s  o n  t h a t  q u e s t i o n  

r e f l e c t e d  i n  t o d a y ' s  o p i n i o n ,  t h e  t r i a l  c o u r t  m a y  f i n d  t h a t  

a d d i t i o n a l  f e e s  a r e  w a r r a n t e d .

B. C o s t s

R e s o u r c e  I n v e s t m e n t s  c l a i m e d  c o s t s  o f  $ 1 4 9 , 9 0 8 . 4 9 .  T h e  

c l e r k  t a x e d  c o s t s  o f  $ 1 9 , 8 4 6 . 0 0 .  T h e  c l e r k  d i d  n o t  c o n s i d e r  

c o s t s  f o r  e x p e r t  w i t n e s s e s ,  b u t  d e f e r r e d  t o  t h e  c o u r t  c o n c e r n i n g  

t h a t  s u b j e c t .  T h e  c o u r t  a l l o w e d  c o s t s  o f  $ 7 6 , 8 7 7 . 1 3  i n c l u d i n g  

t h e  c o s t s  t a x e d  b y  t h e  c l e r k .



■

O n  a p p e a l  R e s o u r c e  I n v e s t m e n t s  c l a i m s  t h a t  t h e  c o u r t

4
e r r e d  in f a i l i n g  t o  a w a r d  c o s t s  i n  t h i r t e e n  c a t e g o r i e s :

(1) A i r f a r e s :
6 / 1 8 / 8 2  T e r v o o r e n  a i r  f a r e  f o r

T o l l e f s o n  d e p o s i t i o n  $ 4 2 6 . 0 0
7 / 2 1 - 3 0 / 8 2  R i c h a r d s  a i r  f a r e  f o r  

t r i a l  
S u b t o t a l

(2) A c t u a l  e x p e n s e s  f o r  a t t e n d i n g  
d e p o s i t i o n s  a n d  t r i a l :
T h e  c l e r k  a l l o w e d  $ 8 0 . 0 0  p e r  
d i e m  i n  l i e u  o f  a c t u a l  e x p e n s e  
a m o u n t i n g  to:

S u b t o t a l

(3) M e e t i n g  e x p e n s e s ,  t r a v e l  o f  
a t t o r n e y s ,  c l i e n t s  a n d  w i t n e s s e s  
t o  a t t e n d  p e r i o d i c  m e e t i n g s .
A p p e l l a n t s  d o  n o t  s t a t e  i n  t h e i r  
b r i e f s  t h e  t o t a l  a m o u n t  o f  t h i s  
c l a i m  b u t  r e f e r  u s  t o  A p p e n d i x  A  
o f  t h e i r  b r i e f  w h i c h  c o n t a i n s  
e i g h t  i t e m s  t o t a l i n g :
S o m e  o f  t h e s e  i t e m s  a r e  p l a i n l y  
d u p l i c a t i o n s  o f  i t e m s  i n  o t h e r  
c a t e g o r i e s .  W e  e x c l u d e  t h e  e x p e r t  
e x p e n s e s  f o r  9 / 2 - 3 / 8 0  a n d  8 / 2 1 - 2 5 / 8 0  
a n d  t h e  a t t o r n e y  e x p e n s e s  r e l a t i n g  
t o  6 / 1 7 - 1 8 / 8 2 ,  6 / 1 8 / 8 2  a n d  7 / 2 1 - 3 0 / 8 2  
a s  t h o s e  c a t e g o r i e s  a r e  s u b s t a n t i a l l y  
d u p l i c a t e d  b y  o t h e r  c a t e g o r i e s .
T h e  e x c l u d e d . c a t e g o r i e s  t o t a l :  3 , 2 3 4 . 6 0
T h u s ,  f o r  p u r p o s e s  o f  d e t e r m i n i n g  
w h a t  t h e  a p p e l l a n t s  c l a i m  
is, w e  c o n s i d e r  t h i s  c a t e g o r y  
t o  a m o u n t  t o  a c l a i m  o f  $ 7 , 9 4 7 . 5 4

7 1 4 . 9 4
$ 1 , 1 4 0 . 9 4

$ 3 , 3 0 8 . 7 5

1 , 5 0 9 . 7 8
$ 1 , 7 9 8 . 9 7

$ 1 1 , 1 8 2 . 1 4

4. R e s o u r c e  I n v e s t m e n t s  c l a i m s  t h a t  t h e  c o u r t  e r r e d  
i n  f a i l i n g  t o  a w a r d  i t s  a c t u a l  c o s t s  o f  $ 1 4 9 , 9 0 8 . 4 9 .  I t  t h e n  
d i s c u s s e s  i n  g e n e r a l  f a s h i o n  n u m e r o u s  c o s t s  t h a t  w e r e  r e d u c e d  o r  
n o t  m e n t i o n e d  b y  t h e  s u p e r i o r  c o u r t .  W e  h a v e  i t e m i z e d  i t s  c l a i m  
i n t o  t h i r t e e n  c a t e g o r i e s  f o r  e a s e  o f  d i s c u s s i o n .  C o s t  i t e m s  n o t  
d i s c u s s e d  i n  i t s  b r i e f  w e r e  d e e m e d  a b a n d o n e d .
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(4) A c t u a l  c o p y i n g  c o s t s  
A m o u n t  a l l o w e d  b y  c l e r k  
A m o u n t  o f  c l a i m

(5) L e x i s  s e a r c h  c o s t s  $ 4 4 . 0 0

(6) T e l e c o p y ,  m i l e a g e  a n d  p a r k i n g  
f e e s :  $ 1 0 8 . 7 5

(7) D O W L  E n g i n e e r i n g  s u r v e y i n g  
a n d  d r a f t i n g  w o r k  t o  v e r i f y  
t h e  s i z e  o f  t b j  t a k i n g s  
3 / 1 3 / 8 1  
5 / 2 6 / 8 1  
S u b t o t a l

(8) S o i l s  d r i l l i n g  a n d  t e s t i n g :

(9) A p p r a i s a l  c o n s u l t a t i o n s  
N o r e n e  R e a l t y  
A l a s k a  V a l u a t i o n  S e r v i c e s  
S u b t o t a l

(10) D i s a l l o w a n c e  o f  $ 3 , 0 2 0 . 0 0  
o u t  o f  $ 7 , 0 5 0 . 0 0  c l a i m e d  i n  
c o s t s  a t t r i b u t a b l e  t o  Dr.
T w e l k e r  - s o i l s  e x p e r t

(11) D i s a l l o w a n c e  o f  c o s t s  w i t h  
r e s p e c t  t o  C l i f f o r d  M o l e s  - 
a r c h i t e c t  $ 1 0 , 7 9 5 . 5 0

(12) R e d u c t i o n  i n  f e e s  a n d  c o s t s  
o f  J o h n  D a y  - a p p r a i s e r .
C l a i m e d :
A l l o w e d :
A m o u n t  c l a i m e d  o n  a p p e a l

(13) R o n a l d  H o e f e r  - a p p r a i s e r .
T o t a l  c l a i m e d :  $ 6 1 , 0 0 8 . 1 7
A l l o w e d :  3 5 , 7 8 2 . 9 2
B a l a n c e  c l a i m e d  o n  a p p e a l  $ 2 5 , 2 2 5 . 2 5

T O T A L  C O S T S  C L A I M E D  O N  A P P E A L  $ 6 2 , 8 2 3 . 5 4

f
T h e  c o u r t  g a v e  n o  r e a s o n  f o r  d i s a l l o w i n g  i t e m s  1, 3,

a n d  5 t h r o u g h  9 a n d  f o r  r e d u c i n g  i t e m s  2 a n d  4. A s  t o  t h e s e

$ 2 1 , 6 6 0 . 6 3  
1 4 , 8 5 0 . 6 3  

$ 6 , 8 1 0 . 0 0

$ 7 5 . 0 0
9 6 0 . 0 0  

$ 1 , 0 3 5 . 0 0

$ 1 , 5 2 8 . 7 5
3 8 5 . 2 6

$ 1 , 9 1 4 . 0 1

$ 2 , 3 4 5 . 0 0

$ 4 , 2 7 7 . 4 0  
3 , 6 3 8 . 8 2  

3  6 3 8 . 5 8



i t e m s  w e  r e m a n d  s o  t h a t  t h e  c o u r t  m a y  e x p r e s s  i t s  r e a s o n s  f o r  i t s  

5
a c t i o n .

T h e  c o u r t  f a i l e d  t o  a l l o w  c o s t s  f o r  t h e  J u n e  16, 1 9 8 2  

t r i p  t o  A n c h o r a g e  o f  R e s o u r c e  I n v e s t m e n t s '  s o i l s  e x p e r t ,  Dr. 

T w e l k e r .  T h i s  t r i p  w a s  f o r  t h e  p u r p o s e  o f  o n - s i t e  f i e l d  w o r k  a n d

a p p e a r s  t o  h a v e  b e e n  r e a s o n a b l y  n e c e s s a r y .  O n  r e m a n d ,  c o s ^ s  

s h o u l d  b e  a l l o w e d  f o r  t h i s  t r i p .

T h e  c o u r t  d i s a l l o w e d  a l l  c o s t s  o f  C l i f f o r d  M o l e s ,  t h e  

d e f e n d a n t s '  e x p e r t  a r c h i t e c t ,  s t a t i n g  h e  d i d  n o t  t e s t i f y  a t  

t r i a l .  T h e  c o u r t  s u b s e q u e n t l y  c o r r e c t e d  t h i s  f a c t u a l

m i s s t a t e m e n t ,  b u t  f a i l e d  t o  a w a r d  a n y  o f  Mr. M o l e s '  c o s t s  t o  

d e f e n d a n t s .  T h i s  o m i s s i o n  m u s t  b e  c o r r e c t e d  as  M r .  M o l e s '  

t e s t i m o n y  w a s  f o u n d  b y  t h e  c o u r t  t o  h a v e  b e e n  n e c e s s a r y .

T h e  t r i a l  c o u r t  d i s a l l o w e d  a t r i p  t o  A n c h o r a g e  o f  

R e s o u r c e  I n v e s t m e n t s '  a p p r a i s e r , -  J o h n  D a y ,  b e g u n  o n  N o v e m b e r  9, 

1 9 8 1 .  T h i s  t r i p  w a s  t a k e n  f o r  a p p r a i s a l  f i e l d  w o r k  a n d  a p p e a r s  

t o  h a v e  b e e n  r e a s o n a b l y  n e c e s s a r y .  O n  r e m a n d ,  t h e  c o u r t  s h o u l d  

a w a r d  c o s t s  f o r  t h i s  t r ip.

T h e  t r i a l  c o u r t  d i s a l l o w e d  e l e v e n  o f  t h e  f o u r t e e n  t r i p s

t a k e n  b y  R e s o u r c e  I n v e s t m e n t s '  a p p r a i s e r  R o l a n d  H o e f e r .  T h e

c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  c o n c l u d i n g  t h a t  n o t  a l l  o f  

t h e  t r i p s  w e r e  n e c e s s a r y .  H o w e v e r ,  w e  b e l i e v e  t h a t  t h e  c o u r t

5. T h e  c o u r t  is a l s o  a u t h o r i z e d  t o  a w a r d  a n y  o f  t h e s e  
i t e m s  i f  it  f i n d s  t h a t  t h e y  w e r e  i m p r o p e r l y  o m i t t e d  o r  r e d u c e d .

- 1 1 -
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s h o u l d  m o r e  f u l l y  e x p l a i n  w h y  t h e  f o l l o w i n g  t r i p s  t a k e n  b y  Mr. 

H o e f e r  s h o u l d  n o t  b e  a l l o w e d :  9 / 2 / 8 0 ,  t r i p  t o  A n c h o r a g e  t o

i n s p e c t  p r o p e r t y ;  4 / 1 0 / 8 1 ,  t r i p  t o  A n c h o r a g e  t o  a t t e n d  M a s t e r ' s  

h e a r i n g ;  3 / 9 / 8 2 ,  t r i p  t o  A n c h o r a g e  t o  c o n t i n u e  d e p o s i t i o n ;  a n d  

3 / 2 6 / 8 2 ,  t r i p  t o  A n c h o r a g e  to  c o n t i n u e  d e p o s i t i o n .  T h e  c o u r t  is 

a u t h o r i z e d  t o  a w a r d  c o s t s  f o r  t h e s e  t r i p s  i f  i t  d e t e r m i n e s  o n  

r e m a n d  t h a t  t h e  t r i p s  m e e t  t h e  r e a s o n a b l e  a n d  n e c e s s a r y  s t a n d a r d .

R E V E R S E D  a n d  R E M A N D E D  f o r  a c t i o n  c o n s i s t e n t  w i t h  t h i s

o p i n i o n .
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JU D IC IA L  D IS T R IC T  Hfcd In the Trial Courts
STATE O f  ALASKA THIRD DISTRICT

STATE-OF ALASKA, DEPARTMENT 
OF TRANSPORTATION & PUBLIC 
FACILITIES,

Plaintiff, I .Clerk of %  Trial Courts

vs.

29.513 Acres, more or less; 
RESOURCE INVESTMENTS, a joint 
venture, et al.,

Minnesota Drive Extension 
Project No. OF-031-2(47) 
Parcel Nos. A-104 and A-104B

Defendants.

ORDER (ATTORNEYS' FEES)

The defendant landowner moved for attorneys' fees in

the amount of $339,832.25 through August 31, 1982. Since that 

date, the landowner has requested additional attorneys' fees for 

work apparently rendered by Hughes, Thorsness, Gantz, Powell & 

Brundin in the amount of $17,887.65. The total requested through 

January 5, 1982, is presently $357,720.14.

reasonably and necessarily incurred to obtain just compensation 

for the landowner.

Even though the sums involved in the trial were large, 

this case involved a relatively simple question of just compensation 

for a .taking of approximately 40 acres at the intersection of the 

Old and New Seward Highways and O'Malley Road. Initially, there 

was a partial taking by the state which matured into a total- 

taking substantially reducing the complexity of the litigation.^"

*A full taking made it unnecessary for landowner to fully 
prepare for and prove damages to the remainder, which, according 
to landowner's counsel, reduced the complexity of the case 
significantly.

Of the total, defendant asserts-a breakdown as follows:

Richard Richards (non-resident counsel who 
participated in trial) $155,629.00

Mary K. Hughes, Steve Tervooren, and 
other attorneys in the firm 202,091.14

The landowner asserts that the amounts requested were

1 0 0 6
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According to the landowner, Hr. Richards was associated 

for the purpose of his trial expertise in the field. His rate 

charged to the landowner was $175 per hour, while the rates 

charged by Anchorage counsel were approximately one-half the 

hourly rate charged by Mr. Richards.

Counsel for landowner argues that they are entitled to 

actual attorneys' fees if the court concludes that the professional 

services were necessarily incurred to achieve just compensation 

by the landowner. The State of Alaska argues that the fees 

charged were excessive and unreasonable and not necessarily 

incurred to achieve just compensation.

This court has carefully reviewed the itemized billings 

from respective counsel to the landowners, together with'the 

affidavits in support of the motion for attorneys' fees. In 

addition, the court has given due regard to the length of this 

trial (approximately two weeks), the pretrial motions and work 

which necessarily accompanied them, the overall complexity or 

lack of complexity of the issues involved, the amount in-contro­

versy, the time spent in court and during pretrial hearings and 

conferences, and is otherwise fully informed of the circumstances 

of this case.

During the course of the trial, Mr. Richards and Ms. 

Hughes were present almost all of the time. Ms. Hughes partici­

pated in the examination and cross-examination of non-expert 

witnesses for the most part, while Mr. Richards participated in 

the examination and cross-examination of expert witnesses. Mr. 

Tervooren, additional counsel for the landowner, was present a 

portion of the time in court, sitting in the back of the room, 

but took no active role in the trial itself. Pretrial matters 

generally involved both Ms. Hughes and Mr. Tervooren. Both 

counsel appeared for practically all hearings and pretrial con­

ferences. On the other hand, Mr. Richards did not appear before 

the court until immediately before trial.



r
The landowner contends that it is entitled to full com­

pensation for attorneys' fees, asserting that all fees were

agrees that the landowner is entitled to just compensation, 

including attorneys' fees, provided such attorneys' fees are 

reasonable, given all the circumstances of the case. To hold 

otherwise would essentially be giving the landowner a blank check 

which would be contrary to law and public policy.

The court finds that to award the fees requested by 

landowner would be unreasonable under the circumstances. The 

charges by attorney Richards were not reasonably necessary to 

achieve just compensation. Mr. Richards' statements show sig­

nificant charges for his professional time in route to and from 

Alaska. His hourly charges are significantly higher than what 

the court believes to be a reasonable rate charged by skilled 

Anchorage, Alaska lawyers. The case did not involve any unusual

complexity nor di'd it take a protracted length of time to try.
« •

The issues were straight forward, and while the court recognizes 

a need for preparation, the time spent in preparing for this 

trial appears excessive and not reasonably related to the issues 

presented.

road easement which was finally resolved by the trial court 

against the landowner appears grossly excessive and not reasonably 

related to the complexity of the issue which had been previously 

argued before this court on at least two other occasions and was 

pending on appeal at the time this court resolved the issue in 

the instant case.

just compensation for two and sometimes three attorneys to be 

present on behalf of the landowner at most all stages of the 

litigation.

The landowner argues that the request for fees is 

reasonable as it is less than what C.R. 82(a)(1) would permit.

-3-

necessarily incurred to achieve just compensation. The court

.Time spent in resolving the question of the taking of a

Similarly, it was not reasonably necessary to secure



The landowner argues that a Rule 82 fee calculation would lead to 

a presumed partial fee reimbursement in excess of $500,000.00, 

thus justifying at least the $357,000.00 requested.

This argument assumes, however, that the full amount 

awarded by the jury was in dispute. In reality, if a Rule 82 

calculation was made, it would have been made on not more than 

the difference between what had been deposited and what was 

eventually achieved through a jury verdict. The amount deposited 

was not disputed, had been already paid to the landowner, and 

would not have been utilized as a basis for calculation of Rule 

82 fees by this court. In fact, a good argument can be made to 

limit the Rule 82 calculation to the difference between the 

amount of the appraisal by the state and the verdict finally 

arrived at by the jury. In either case, the attorneys' fees 

under C.R. 82 would be somewhere between $80,000.00 and $150,000.00.^

Finally, the court has reviewed the filings since 

August 31, 1982, in support of the landowner's claim to an 

additional $17,887.65 in attorneys' fees. The claim is somewhat 

unsupported but it is reasonably apparent that these fees were 

incurred in the landowner's attempt to recover their costs and 

attorneys' fees. A certain pyramiding of attorneys’ fees is 

reasonably necessary to protect the landowner's rights in obtaining , 

just compensation. However, the amount claimed suggests another 

"blank check" approach to these fees as was done in the application 

for fees incurred prior to August 31, 1982.

Provided that the records were maintained in an orderly 

fashion (which I would expect to have been accomplished), appli­

cation for costs and attorneys' fees would not appear to involve 

any complexity or significant time. A compilation of the state­

ments for services rendered together with an itemization of the 

costs incurred, with a short brief, would appear to be all that

2c. R. 82 is not the controlling rule. It is used simply 
as an analogy and was not considered by the court in its deter­
mination of attorneys' fees in this case.

-4-
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was necessary to present the landowner's claims. In addition,

able and is unnecessary to the presentation of the landowner's 

application for costs and attorneys' fees.

this court awards the sum of $110,000.00 as attorneys' fees which 

were reasonably and necessarily incurred to acquire just compen­

sation through August 31, 1982. Additionally, this court finds 

that the sum of $5,000.00 was reasonably and necessarily incurred 

by the landowner to process its application for costs and attorneys' 

fees from August 31, 1982 through the present date. The sum of 

$115,000.00 shall be inserted as attorneys' fees awarded to the 

landowner in the approved form of judgment.

an appearance before the clerk at the cost bill hearing and an 

appearance before the court on the application for costs and 

attorneys' fees wtfS* required.

This court finds that almost $18,000.00 is not reason-

Having given consideration to the factors hereinabove,

DATED at Anchorage, Alaska, this _2r" day of January,

1983.

On 1/25/83 a copy of the 
foregoing was mailed to:

I  certify that on - . 3 . 2 - 3  3
a copy of this document v u  *£-< to 
E  Attorney;;) of Decord, Cr
I I  Other:Bruce Tennant, AG 

Mary Ilughes 
David Berry

Deputy CJerk

-5- l O l o
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Subject to valid existing rights pre-dating the public land orders, 

the highway right-of-way widths are as follows:

2 Digit Route Nos. (Primary Highway) - 300 feet
3 Digit Route Nos. (Secondary Highway) - 200 feet 

Digit Route Nos. (Local Road) - 100 feet
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DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

W a s h i n g t o n

M e a o ra n d i

M r .  E l a k n e

A u t h o r i t y  o f  J J a B k a  R o a d  C o m m i s s i o n  t o  c o n s t r u c t  a  
V 'b r i d g e  w i t h i n  t h e  c o r p o r a t e  l i m i t s  o f  a  t o w n .

i b j e c t

R e f e r e n c e  i s  m a d e - t o  y o u r  m em o ra n d u m  o f  A p r i l  2 6 ,  a s k i n g  w h e t h e r  
t h e  A l a s k a  R o a d  C o m m i s s i o n  h a s  a u t h o r i t y  t o  c o n s t r u c t  a  b r i d g e  w i t h i n  
t h e  c o r p o r a t e  l i m i t s  o f  a  t o w n .

T h e  a u t h o r i t y  o f  t h e  A l a s k a  R o a d  C o m m i s s i o n  t o  c o n s t r u c t  a n d  l o ­
c a t e .  r o a d s  i n  A l a s k a  i s  d e r i v e d  f r o m  s e c t i o n  2  o f  t h e  A c t  o f  J a n u a r y  2*7 
1 9 0 5 ,  a s  a m e n d e d  b y  t h e  A c t  o f  May 1 4 ,  1 9 0 6  ( 3 4  S t a t .  1 9 2 ;  4 8  U . S . C . A .  
s e c .  3 2 2 ) ,  w h i c h  p r o v i d e s ;  " T h e  s a i d  B o a r d  ( S e c r e t a r y )  s h a l l  h a v e  t h e  
p o w e r  . . .  t o  l o c a t e ,  l a y  o u t ,  c o n s t r u c t ,  a n d  m a i n t a i n  w a g o n  r o a d s  
a n d  p a c k  t r a i l s  f r o m  a n y  p o i n t  on  t h e  n a v i g a b l e  w a t e r s  o f  A l a s k a  t o  
a n y  t o w n ,  m i n i n g  o r  o t h e r  i n d u s t r i a l  camp o r  s e t t l e m e n t ,  o r  b e t w e e n  
a n y  s u c h  t o w n ,  c a m p s ,  o r  s e t t l e m e n t s  t h e r e i n ,  i f  i n  t h e i r  j u d g m e n t  
s u c h  r o a d s  o r  t r a i l s  a r e  n e e d e d  a n d  w i l l  b e  o f  p e r m a n e n t  v a l u e  f o r  t h e  
d e v e l o p m e n t  o f  A l a s k a  . . . "  ( E m p h a s i s  s u p p l i e d . )

C o r a  i  sis i o n .  i i . ' v i  t o  o u t  a u t h o r l  t y  to "  .‘c o n s  t  r u e  t  a b r l d g e . w i  t h i n  - . . the '.loox& 
p o r a t e  i i m i t s  o f .  a  t o w n .  7  "* * ^  . V.

iCTORY
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(Pages 1-540 appear in Part 1; pages 541-1104 appear in Part 2; pages 1105-1244
appear in Part 3)

c.

ALPHABETICAl/XIST OF WITNESSES
. . .  • •  •

T uesday^ M ay 19, 1970
P hgt

Cannon,"Howard W., U.S. Senator from the State of Nevada _____  27
Davidson, Doyle L., executive vice president of the National Highway 50

Federation...............          29
Dilks, Robert, the Route 219 Associatio"...............J............. _.............   3
Eckberg, Lloyd E., executive vice presi nt, Thomasville-Thomas County 

Chamber of Commerce, Thomasville, Ga.; accompanied by Michael 
McCloud, assistant to Senator Herman E. Talmaage of the State of 
Georgia; Dr. Walter A. Blasingame, chairman, Tri-State-Interstate 
Connector Association; Peter J. Novak, secretary-treasurer, Tri-State- 
Interstate Connector Association; Hon. Willard B. Withers, mayor of 
Moultrie, Ga.; Lloyd Baxter, city manager of Moultrie, Ga.; William 
Tucker, executive vice president, Tifton-Tift County Chamber of Com-
merce, Tifton, Ga.; William Russell, councilman, Moultrie, Ga.; and - 1
James Williams, executive vice president, Swainsboro Chamber of Com­
merce, Swainsboro, Ga________________  44

McCarthy ̂ Richard D., a Rep resen tativpHn Congress from the State of
New York.-____________    . ___     19

McClellan, John, Roswell, N. Mex.; accompanied by Frank Kaufman, Ros­
well, N. Mex _T. . . _ ______ . . __________________    __ 22

Pickel, J. J., a Representative in Congress from the State of Texas_ 20
Schweiker, Richard S., U.S. Senator from the State of Pennsylvania  3
Scott, Hugh, U.S. Senator from the State of Pennsylvania......................  ̂ 2
Whalley, J. Irving, a Representative in Congress from the State of Penn­

sylvania. _•_____   18
Wednesday, M ay 20, 1970

Beardsley, Robert L., Commissioner, Alaska Department of Highways;
accompanied by Dick Chatty, Director, Right-of-Way Division   121

Camacho, Carlos C., Governor of Guam; accompanied by Juan Tenorio,
Director of Public Works; and James S. Brooks, Legal Advioor_______  140

De Lugo, Ron, Washington representative of the Virgin Islands_____________218
Evans, Melvin H., Governor of the Virgin Islands; accompanied by.Pellum

Williams, Commissioner of Public Works_________________________  213
Stevens, Ted, U.S. Senator from the State of Alaska._____   118
Won Pat, Antonio B., Washington representative of Guam; accompanied 

by Joaquin Arriola, speaker of Guam Legislature; and Edward Tearlaje,
Vice Speaker of Guam Legislature__________  147

T uesday, June 9, 1970
Chapman, E. C., Director, American Road Builders’ Association___ 256
Hansen, Clifford P., a U.S. Senator from the State of Wyoming. __^_ 241
Hathaway, Stanley K.f Governor of the State of Wyoming  ______  243
Heffner, Ralph E., President, American Road Builders’ Association____■___ 247
Holmes, Robert S., past president, American Road Builders’ Association. 251
Long, A. B., Jr., president, Contractors Division, ARB A ________  258
Miller, Burton F., executive vice president, American Rotwi Builders'

Association____________________________________________________  244
(HI)



Engineering Division ___________ — ------------------ --------------------
Proxmire, William, a U.S. f' nator from the State of Wisconsi' ________
V

Wednesday, June 10, 1970
I

Rhyner, Emerson, deputy chief, Legal Division, Department of Public 
Works, Sacramento, Calif.; accompanied by James Moe, director of
Public Works___________________________________________________

Slayton, William L., executive vice president, American Institute of 
Architects;. accompanied- by Jaquelin T. Robertson, director, Office, of 
Miu-Xo.wn' Planning and Development, New York City; and Joseph R. 
Pas^onea'uTr.Chairman.-br'-tHe^Transportation Subcommittee, AIA; and 
.statement-of Walter J.'JMohasch, president, American Institute of Plan­
ners; accompanied by Dorn C. McGrath, Jr., member, AIP Board of 
Governors, and chairman of the Department of Urban and Regional 
Planning, George Washington University; and Thomas H. Roberts,
executive director of AIP----------------------------------  ------------- _-----------

Sturrett, Joseph A., P.E. Stark County engineer, Vark County, Canton, 
Ohio; accompanied by Mr. Meek___________ ______________________

Thursday, June 11, 1970

Fugate, Douglas B., president, American Association of State Highway 
Officials and commissioner, Virginia Department of Highways; accom­
panied by A. E. Johnson, past president, AASHO____________ _______

Haydon, John M., Governor of American Sam oa.......................... .............

Friday, June 12, 1970

Gilvin, L. P., president, Associated General Contractors of America; 
accompanied by James Mr--St>rouse, assistant director, Washington, 
D.C., Office; and Richard C. Creighton, director, Highway Division.. 

Hall, John F., director of Government and Forestry Affairs, National
Forest Products Association_______________________________________

Sturman, Gerald M., Director, Advanced Technology Division, Parsons,
Brinckerhoff, Quade & Douglas, Inc., New York____________________

Meurer, Malcolm R., Secretary-Treasurer, Consulting Engineers Council, 
and President,‘Meurer, Serafmi & Meurer, Denver, Colo.; and Brian J. 
Lewis, President of Lewis-Redford Engineers, Inc., Bellevue, Wash., on 
behalf of the Consulting Engineers Council of the United States______

M onday, July 13, 1970

Allen, Albert E;, County Board of Chosen Freeholders, Monmouth County, 
N.J.; accompanied by Henry Ney, County Engineer, and Ralph L. 
Tabor, Director of Federal Affairs, on behalf of the National Association
of Counties. ....................  :___.-___________

'Elliott, Donald H., Chairman of the City Planning Commission, City Of
New York, N.Y_______  __L______ *__!.............................. .......... .......

Knight, Joan, representing Friends of the Earth________ ______________
Nelson, Gaylord, a U.S. Senator from the State of Wisconsin___________

Tuesday, July 14, 1970
D’AIesandro, Thomas J., Mayor of Baltimore; accompanied by Milton 

Pikarsky, Commissioner of Public Works, city of Chicago, representing
the National League of Cities and U.S. Conference of Mayors________

Goodell, Charles E., a U.S. Senator from the State of New York_________
Kennedy, Edward M., a U.S. Senator from the State of Massachusetts__
Koch, Edward I., a Representative in Congress from the State of New 

York ______ _______________________________________________

Wednesday, July 15, 1970
Mandel, Marvin, Governor of the State of Maryland, and Vice Chairman, 

Committee on Transportation, Commerce, and Technology, National
Governors’ Conference_________________ '_________________________

Mecham, L. R., Federal Cochairman, Four Corners Regional Commission,
Department of Commerce !_______L___________________i —  .

Pearson, James B., a U.S. Senator from the State of Kansas____________
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Thursday, July ’ 6, 1970

9

9 m i

m i

W - v

t',i‘Percy, Chailes H., a U.S. Senator from the State of Illinois___
Volpe, John A., Secretary of Transportation; accompanied by Francis C. 

Turner, Federal Highway Administrator; Dougli

668

Turner, Federal Highway Administrator; Douglas Toms, Director, 
National Highway Safety Bureau; David E. Wells, Chief Counsel, 
Federal Highway Administration; and J. Thomas Tidd, Assistant Gen­
eral Counsel for Legislation of the Department of Transportation  678

^  Friday, July 17, 1970 . :
1 — - . ; - ' r

^ifBaerwald,- John E., President, Institute of Traffic Engineers;. Director.
— Highway Traffic Safety Center and Professor of Transportation ana  ̂

Traffic Engineering, University of Illinois, Urbana-Champaign Campus; 
accompanied by Burton W. Marsh, Past Executive Director, and 
Kenneth H. Layer, Executive Director of the Institute of Traffic Engi-_
neers----------------------- ---------- --------------------------------------------------------

Bridwell, Lowell K., President, System Design Concepts, Inc., Wash­
ington, D.C....................................................................................... ...........

Pyle, Howard, President, National Safety Council; accompanied by Paul 
Hill, Assistant General Manager, and Hariy N. PL ienfield, General
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• - FEDERAL HIGHWAY ACT OF 1970 AND 
MISCELLANEOUS BILLS

WEDNESDAY, MAY 20, 1970
U.S. Senate , Subcommittee on R oads of the 

. ... Committee on P ublic W orks,
V • W ashing ton , D.C.

The subcommittee met at 10 a.m., pursuant to call, in room 4200, 
New Senate  ̂Office Building, Senator Mike Gravel, (Member of the subcommittee)-presiding. ^

Present: SenaTors Gravel, Jordan, and Baker.
Also present: -Barry Meyer, counsel, Tom Jorling, minority 

counsel, and Adrien Waller, professional staff member.
Senator Gravel. The hearing w ill come to order.
I t  is my pleasure to have my senior colleague from the State of 

Alaska, Senator. Ted Stevens, to present testimony on S. 933, a 
copy of which is included in the record at this point.

(117)



j - f m  t h e  s e n a t e  o f  t h e  UN ITED  STATES .--/vi--
• FeBRUART 7, ?H6S>

Mi-.IStevens introduced the following bill: which was read twice nnd referred 
•7 to the Committee on Public Works ,

. . ;  A  B IL L
Toyacateand relinquish the reservation of rights-of-way for.cer- 

. tkin purposes made pursuant lo section 321 (d) of title 48, 
UnitedSt&tes Code.

1 - Be it enacted by the Senate and House of RepreSenla-
2 lives of the United Stales of America in Congress assembled,
3 That any right-of-way for roads, roadways, highways, tram-
4 ways, trails, bridges, and appurtenant structures reserved by
5 section 321 .(d) of tit le .48, United, States Code (6i Stat.
6 418, 1947), not utilized by the United States or by the State
7 or territory of. Alaska prior to the date of enactment hereof,
3 shall he and hereby is vacated and relinquished by the
9 United States to the end and intent that such reservation

*9 shall merge with the fee and be forever extinguished.
I I

Senator G ravel. Senator Stevens, you have the floor.
S T A T E M E N T  O F  E O N .  T E D  S T E V E N S ,  A  U.S. S E N A T O R  F R O M  T E E

. S T A T E  O F  A L A S K A

Senator Stevens. Thank you, Mr. Chairman.
I  would like to introduce to the members o f the committee our 

Commissioner o f the Department o f Highways o f the State of



Alaska, Robert L . Beardsley. He is accompanied by the Director 
o f the Right-of-Way D iv is ion , M r. D ick  Ch itty . I  am here w ith my 
leg is la tive assistant, R ed  R ickett.

M r. Chairman, thank you fo r  th is opportun ity to appear before 
you on behalf o f leg is la tion 'which has long been needed to correct 
a g la r ing  inequity^ among property owner’s  in my State.
" . I n  1947 Congress- enacted a law  which automatica lly ' reserved, • 
i n ’ a l l  Federa l patents issued thereafter, rights-of-way fo r h igh ­
ways b u i l t  either by  the Federa l Government or b y  the terr ito r ia l 
government o f A laska . Th is  act was term inated short ly  a fte r state­
hood, bu t un fo rtuna te ly  the reservations are s t i l l  a v a l id  cloud on a ll 
patents issued between 1947 and statehood.

I n  simple terms, th is means th a t the Federa l Government can 
bu i ld  a road across property sub ject to the reservation without 
pay ing any compensation, w ithou t any condemnation proceed­
ings—m  short, w ithou t any concern whatever fo r the property 
r ig h ts  o f the owner. T h is  condition does not ex ist on any land_ 
patented by the Federa l Government either p r io r to J u ly  24, T947 r̂*' 
the effective date o f the act, or since its repeal J u ly  1, 1959. Those 
persons ho ld ing property sub jec t to th is reservation have -found ^  
d ifficu lty in obta in ing ’ financing fo r  development because o f the r" 
possible en try on to the property by the appropriate road-build­
ing  a u th o r i ty . and subsequent ancompensated devaluation o f the 
property. -. _

So acute are the inequities invo lved in th is reservation tha t the 
State o f .Alaska, by act o f the State leg is la ture in 1966, renounced 
i ts  r igh ts under th is  reservation and now pays compensation and 
fo llows due process fo r  a l l  rights-of-way across p riva te lands, 
whether sub ject to the 1947 .act or not. M y  b i l l ,  S. 933, would 
elim inate the reservations altogether.

Th is b i l l  w i l l  cost the Fede ra l Government very l i t t le . There 
are few rights-of-way not a lready taken tha t w i l l  be acquired for 
Federa l road-build ing purposes m the fu ture . The State has re­
nounced its r igh ts  under the act and the Federa l Government has 
no intention a t present o f undertak ing any majo r road-building 
activ ities of its  own in A laska . B u t? as long as the reservations 
remain in  effect, the Bureau o f P ub lic  Roads, the Post Office De­
partment or the Forest Service could expropriate land without 
compensation. I t  is th is poss ib ility  tha t a right-of-way could be 
taken, and not the like lihood tha t i t  w i l l ,  which creates the cloud 
on the t it le  and the resu lt ing  hardsh ip to the owner.

A  second important inequ ity  which results from th is reserva­
tion is the in a b i l i ty  o f the Federa l H ighway Adm in istra t ion  to 
provide part ic ipa t ing  Federa l F unds fo r the acquisition by  the 
State of rights-of-way that could have been acquired at no cost to 
the State i f  i t  chose to exercise its r igh ts under the reservation.
To date, th is has cost the State an add itiona l $1.2 m ill ion  in lost 
matching funds.

A laska therefore finds i t se lf  in the paradoxical s ituation o f hav­
ing ;acted to correct an inequity to some o f i t s  citizens only to cre­
ate an even greater inequ ity fo r the State as a whole.



The late Senator Bart le tt and former Senator G ruen ing in tro ­
duced a measure, in the 00th Congress to elim inate th is  reserva­
tion. A n  unfortunate series of events, inc lud ing  two assassinations, 
prevented consideration o f their measures by  th is committee. Be­
cause. o f the importance o f th is measure to the orderly  develop­
ment o f my State, I  am continuing the ir efforts to get th is legis- 
1 a ti on -.passedzr^-•. _ , • ... -
^ lr.^Chairmah, S . 933 w il l do no more than place my State in the 

same position as the other 49 States. I t  w i l l  place my S ta te ’s h igh ­
way department in the same position as those o f the other Sta tes 
regard ing the obtain ing o f rights-of-way. I t  w i l l  place Federa l 
aid fo r rights-of-way on the same basis as in other States.

I  hope the committee w i l l  consider the equities of the property 
owners and .o f the State carefu lty , and w i l l  act favo rab ly  on S. 933.

Thank you. :
Senator Stevens . M r. Chairman, th is is a b i l l  tha t has been before 

the subcommittee before. I  am informed tha t there we re incidents 
that occurred that' compelled the cancellation o f hearings that w e r e ^  
scheduled in p r io r Congresses. I  have mentioned those already..--

Th is is a o il l which rea lly  is designed to b r in g  about equ ity fo r  the 
State oTA laska by e lim inating a very harsh provision of the Taw tha t 
existed du r ing  te rr ito r ia l days. I t  is a ve ry  simple matter, rea lly . I t  
was an easement in gross, you m igh t say, across a l l homesteads fo r 
any rights-of-way w ithou t compensation.

As I  pointed out, the State of A laska determined tha t i t  would not 
take rights-of-way w ithou t pay ing compensation. So, in effect, what 
we are ask ing the Congress to do is to recognize the po licy that has 
been set by the State o f A laska to compensate p r iva te landowners fo r 
the rights-of-way tha t are taken fo r pub lic  purposes.

I  m igh t suggest., M r. Chairman, be fore M r. Beardsley and M r. 
-Chitty te s t ify , tha t they have suggested to me that, on line 7, in 
place o f the words “the date of enactment hereof,” i f  the com­
mittee wou ld substitu te “A p r i l 14, 1966,” i t  would in  effect recog­
nize the po licy o f the State o f A laska established on tha t date by 
the enactment o f leg is la tion wnich required compensation fo r t-Ke 
tak ing o f these rights-of-way.

I  believe M r. Beardsley and M r. C h itty  w i l l  be able to answer 
any technical questions. I  would be pleased to answer any ques­
tions the subcommittee m igh t have o f me.

Senator Gravel. I  have none.
Senator Jordan?
Senator J ordan. Thank you, Senator.
W ou ld  backdating affect the retroactive payment feature o f th is 

legislation?
Senator Stevens. I  am informed tha t the Federa l Department 

o f H ighways has, in fact, reserved matching funds from the State’s 
allocation fo r payment o f the Federa l portion o f the rights-of- 
way tha t had been compensated by the State.

So, i t  wou ld have the effect o f freeing th is  money tha t has been 
reserved by  the Federa l Department o f H ighways fo r th is  p u r ­
pose. I t  wou ld C8use no add itiona l appropriations, or expenditure 
o f money since these funds are part o f  the State’s entitlement o f



highway funds. And these funds have, as I  understand it, a lready 
been set aside. M r. Beardsley can te ll vou aI>out that. I t  would have 
the effect o f recognizing that the rights-of-vray that had been ac­
quired and paid fo r by the State since that date are e lig ib le  fo r the 
allocation of Federa l matching funds, and i t  would release these ..

_ funds.
r “ r '' -Senator J ordan*. In  other words, th is would reimburse the State 

o f A laska fo r money that they have already paid out? I s " i t  correct 
that A laska paid the whole cost of the acquisition o f th is right- 
of-way? ; 1 • '

Senator S tevf.x s . That is correct.
Senator J ordan*. And you are entitled to 50 percent o f its cost 

from Federal h ighway fund^?
Mr. B eardsley. These .are actua lly ABC funds and the match­

ing ratio that has been established for the State o f A la ska  would 
- prevail. —

* Senator J ordan. What! i« that rate? -■
Mr. B eardsley. 0*2.75 p rcent Federal, the balance State.
This^would. Senator Jordan, place the State on a comparable .. '

basis _with the other States where they do not have th is " sp ec ia l^^
reservation c louding t it le s o f land to Federal ownership. : -

Senator J ordan*. Do any other States have that ?
M r..B eardsley. Xot to my knowledge, sir. •
Senator J ordan*. Thank you. I  am ju s t curious about th a t retro- 

... active section in th a t b ill." _ =
Senator S tkvkn*<. As I  understand it. Senator, it wou ld not in­

crease the. allocation. The entitlement is there, and we have not
used up our entitlement: so it would mean that it would come out
o f the funds tha t'have I>eeri reserved fo r the State anyway.
• Senator J ordan. I  have.no object ion to that. .

Senator G ravel:'Senator Baker ?
Senator B aker . M r. Chairman. I  have no questions.
I  would s imp ly say that T commend the witness and command 

the chairman for dedication and devotion to th is program.
Senator Stevens. I f  I  may be excused, the gentlemen can con­

tinue. '
Thank You.
Senator Gravel. Mr. Beardsley, would you have a statement

vou would care to make? *•«

S T A T E M E N T  O F  R O B E R T  I. B E A R D S L E Y .  C O M M I S S I O N E R ,  A L A S K A  

D E P A R T M E N T  O F  H I G H W A Y S :  A C C O M P A N I E D  B Y  D I C K  C H I T T Y .  

D I R E C T O R .  R I G H T - O F - W A Y  D I V I S I O N

Mr. B eard s ley , Yes. M r. Chairman I  arn Robert L, Beardslev. 
commissioner of the Alaska State H ighway Department. T con­
sider it a priv ilege to appear l>efore you today and te s t i fy  in be­
h a lf  o f Senator Stevens’ b i l l  S. 933, which w il l vacate and n*lm- 

. quish the reservation pf rights-of-wav pursuant ô section 321td) I 
of t it le  48, United States Code, or more commonly referred to as 
the 1947 Act Reservation. *



I  w i l l preface my remarks w ith  a b r ie f h istory o f the 1947 Act 
Reservation, ami bow the reservation was exercised by the State 
of Alaska.

P r io r to the years o f W o rld  W a r  IT, the Terr ito ry o f A laska 
experienced l i t t le  road construction work. Much of the ac t iv ity  o f 
the Alaska Road Commission and its  predecessors was conducted 
across the public ^domain and required m inimal right-of-way ae- 

- qnisit ionr'A marked increase in population in the years fo llow ing  
the. w ar and a related increase in 'a c t iv i t ie s  designed to reduce 
public lands to p r iva te  ownership increased the frequency w ith  
which right-of-way-was necessitated over lands to which t i t le  bad 
passed from the United States.

In  recognition o f th is trend and in an attempt to reduce the ex­
penditure o f governmental funds , Congress passed the 1947 act, 
effective J u ly  24,1947.

The effect o f this act was to reserve to the Government a right- 
of-way across lands subsequently passing info private ownership - 

■and to thus avoid the necessity o f reacqu ir ing lands fo r fu tu re  road 
construction.  ̂ T

The, 1947 act was prospective in application only. I t  applied on ly , 
to lands rwhich were .taken up, entered, or located, or otherwise" • 
passed into private Ownership a f te r  the effective date. Lands en­
tered or patented before J u ly  24, 1947, could not be subjected to 
the 1947 act unless, perhaps, they were returned to Government, 
ownership dur ing the time i t  was.in effect.

T h e .1947 act. was repealed; b v  Congress effective J u ly  1. 1959. 
Thus, lands entered or patented a f te r  that date are not subject to 
the act. T it le  o f lands entered or patented from J u ly  24, 1947. to 
J u ly  I ,  1959, continued to remain clouded with the prospect o f 
future, road construction causing a rb i t ra ry  transfers o f unspeci­
fied portions o f said land to the government, w ithout due process 
or compensation, un ti l A p r i l 14,1966.
. In  recognition of. the continued inequities, the fourth session o f 

the. A laska State Leg is la ture passed leg islation, effective A p r i l  
14, 1966. which provided th a t no State agency could take land 
for pub lic purposes without- payment o f ju s t compensation. W h ile  
the State o f A laska thus removed the inequities fo r owners o f 
said land, the State has i tse lf  continued to receive inequitable 
treatment w ith respect, to Federa l participation in the acquisition 
o f portions o f said lands fo r h ighw ay purposes because o f the 
remaining legal deficiency which Senator Steven’s b i l l ,  S. 933, 
seeks to correct.

The repeal o f the 1947 act merely elim inated the sta tu to ry d i­
rective that such a reservation be inserted into the. patents, o f lands 
thei-eafter taken up. Lands which were patented subject to the 
1947 act before its repeal were in no way affected. The act created 
an interest in real property which wou ld remain in the Govern­
ment when the remaining interests constitu ting the fee tit le  con­
veyed away. Repeal merely prevented fu rther s im ila r interesis 
from being created, leaving ex is ting interests unchanged.

A  reservation is an interest in real property. I t  is created by  * 
the grantor retain ing to h im se lf some element of the fee when the



remaining elements are conveyed away. Since th is interest never 
passed to the-patentee and was never owned by him i t  fo llows 
tha t a t the time" o f u ti liza t ion  o f the reservation nothing is taken 
from him fo r vsjhich payment becomes due under the constitu­
tional requirement of compensation fo r  the tak ing o f property.

The precise-location and extent o f the right-of-way. reservation 
is not ind icated 'hr the 1947 act or in the patents issued thereunder.
~ -By u ti l iza t ion  of the 1947 act reservation, the Government de­
scribes and locates on the ground the right-of-way created by the 
au thority  o f the. act. Since the interest u t i l ized has at a l l times . 
remained in the Government, no real property is taken from the 
patentee—or h is grantee—which necessitates payment o f compen­
sation under the law.

The fac t that the ownership o f the right-of-way has remained 
in the Government leads to the fu r th e r conclusion tha t no compen-- 
sation is due the patentee by .w ry  of severance damages or prox- 
im ity  damages. I f ,  a fte r u t i l iza t ion  o f the right-of-way, the patertoa- 7 > 
holds two parcels which are separated by the roadway, he is viewed 
as hav ing held tjyo separate, parcels from the time the patentf" ""J 
issued as il lu s tra ted  in  exh ib it i .  """ jr 73

(E xh ib it  I  fo llows:) . *7



The 1947 act has been interpreted to g ran t authorization only 
fo r the “first u ti l iza tion .” Once the reservation has been u tilized 
in respect to any given patent, the r ig h t o f way becomes estab­
lished and located and the State must compensate the owner for 
any subsequent tak ing fo r change o f road location, w idening o f 
the orig ina l right-of-way width, etc., as shown in exh ib it I I .

(Exh ib it I I  fo llows:)
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The existence of a road over a parcel p r io r to entry and patent 
was not considered a uti liza tion o f the reservation. The patentee 
is considered as hav ing acquired the property sub jec t to the exist­
ing road and the reservation o f the 1947 act surv ives. The construc­
tion of a road across a parcel subsequent to issuance of patent 
would constitute a u ti l iza tion even i f  no notice o f u t i l iza t ion  was 
served. E xh ib i t  I I I  outlines th is possibility .

(E xh ib it I I I  fo llows:)
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The presence o f a u t i l iza t ion  may negatived in any case where 
some agreed consideration was g iven to the owner a t the time 
a right-of-way was acquired. T h a t is, i f  the owner accepted any 
cash or other va luab le  compensation in return, fo r g ran ting  a 
right-of-way to the Government, the transaction is v iewed as a 
purchase and sale and not as an exercise o f the reservation. The 
1947 act reservation may be u t i l ized  later.

An additional “first u t i l iza t ion” problem is encountered where 
a trac t conveyed by  a sing le patent has since been subd iv ided  and 
is  now held by two or more owners. I n  th is situation, the reserva­
tion remains in effect and may be u t i l ized  over any portion o f the 
area subject to the o r ig ina l patent even though i t  may affect two 
o r more of the present lo t o'wners. Location o f  a right-of-way over 
one or more o f  the subd iv ided trac ts constitutes a “f irs t utiliza-
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t ion” as to the entire area of the orig ina l patent. The 1947 act 
authorized a single free u t i l iza t ion . Th is reservation is u t i l ized  
and expended i f  a right-of-way is located over any part o f the 
land conveyed by a given patent. Such a u tiliza tion may be from 
several owners i f  the land  has been subd iv ided , bu t i t  also may 
be from only one of the subd iv ided  tracts. Once the reservation 
has been u ti l ized , the entire trac t issued under a given patent is 
free from  .the 1947 act reservation. E x h ib i t  IV - il lu s tra te s th is s it­
uation.

(E xh ib it  I V  fo llows:)
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The fourth  session of the A laska State Legislature, recogniz­
ing the inequities of the 1947 act, passed legislation effective A p r i l 
14, 1966, commonly called the A la ska E ig h t  of IVay^ Act of 1966, 
p rov id ing tha t no agency o f the State may take p r iva te ly owned



property b}' the exercise of the 1947 .act reservation. The leg is­
lature's* stated purpose was as follows, and I  quote:

“ This net Is intended to alleviate the economic hardship and physical and 
mental distress occasioned h.v the taking of land, by the State of Alaska, for 

. which no compensation is paid to the person holding title to the land. This prac- 
_7’ficc has resulted in financial difficulties and the deprivation of pence of mind 

^- rega rd ing  the security of one's possessions to many citizens of the State of 
- itTnskn. and which, if not curtailed by law, will continue to adversely affect

-'citizens of this State. Tliose iiersons who hold title to land under a deed or 
patent which contains a reservation to the State by virtue of the act of June 30,

: _L.J032. ch. 320. sec. 5. as added July 24, 3937. ch. 313. 61 Stat. 418. are subject to 
“ “'the Iiaznrd of having the State of Alaska take their property without compensa- 

’ tion because nil patents or deeds containing the reservation required h.v tha t 
‘ federal act reserve to the United States, or the State created out of the Terri­

tory of Alaska, a right-of-way for roads, roadways, tramways, trails, bridges, 
and appurtenant structures either constructed or to he constructed. Except for 
this reservation the State of Alaska, under he Alaska constitution and the 
Constitution of the United States, would he required to pay ju s t compensation 
for any land taken for a right of way. I t is declared to he the purpose of this 
act to place persons with land so encumbered on a basis of equality with all 
other property holders in the Slate of Alaska, thereby preventing the taking of- 
property without payment of just compensation as provided by law, and in the 
manner provided by law.
- Subsequent to the enactment o f the A laska Right-of-Way Act of 
1966 the Bureau of P ub lic  Roads advised us “ that there can he no 
Federa l reimbursement fo r funds expended by the. State o f Alaska 
fo r the acquisition of right-of-way from land subject to the reserva­
tion contained in the 1947 act/’ They also stated i t  wou ld take Fed ­
eral legislation to effectively repeal the reservation.

In  response to that statement, the late Senator E . L . Bartle tt 
introduced-^for h im self and Senator Gruening—2483 on September 
28, 1967. Senator B a rt le tt ’s introductory remarks outlined the posi­
tion of A laskans affected by the 1947 act and I  quote his remarks 
from the Congressional Record o f the Senate fo r September 28, 1907:

In .1947 Congress enacted a Jaw— 48. United States Code. 321 d— which reserved 
an undefined highway right-of-way in all patents for Federal public lands in 
Alaska. This law, commonly referred to as the 1947 Act. has become notorious in 
Alaska.. While seemingly innocuous, the 1947 act has worked inequities beyond 
belief as homesteads and other patented lands fall in the paths of urban devel­
opment and highway improvement projects. .

“Although the 1947 act was repealed in 3959. all of those persons who re­
ceived patent to Federal lands between 1947 and 1959 si ill live under the threat 
tha t a portion of their land might be taken for highway right-ofway pur]>nses 
at any time without compensation. As'a matter of fact, a substantial number 
of rights-of-way have already been acquired under the 1947 act without eoin- 
]>ensation to the landowners and many rights-of-way over such lands will un­
doubtedly be acquired in the forseeable future.

The State of A.laska has fouiid a way to compensate patentees for takings 
under the right-of-way provision but .the Federal Highway Administration re­
fuses on legal grounds to pay the Federal share of such compensation.

Mr. President, it is my firm belief that no one could have foreseen the inequi­
ties inherent in passage of the 3947 act. It is also my bplief that corective action 
is overdue. Therefore. I introduce today for appropriate reference a bill which 
would vacate and relinquish the reservation of rights of way authorized hv the 
1947 act.

Hearings, scheduled pn  Senator B a rt le t t ’s b i l ]  were canceled 
first because of the assassination of Dr. M art in  Lu ther K ing , Jr .,



because o f the assassinas >n o f Senator Robert F . Ke
Ba rt le tt ’s un time ly death and Senator GrneningV? u 

successful b id  fo r reelection made it necessary to reintroduce S. 248 
Senator Stevens graciously d id  this or* F eb rua ry  7, 1959.

Between A p r i l 14, 196B, and the present time the Sta te of Alas) 
has expended approximately $1.2 m ill ion o f State funds fo r tl 
acquisition o f lands sub ject to the 1947 act. We are acquirir 
lands subject to the 1947 act d a i ly  so the tota l amount w il l coi 
tinue to increase un ti l Federal leg islation is passed.

Senator Stevens’ b i l l  would d istingu ish th is inequitable an 
un ju s t reservation forever, and. the State o f A la ska supports i 
passage. We also believe it to be only ju s t and equitable that t) 
effective date of the b i l l  should relate back to A p r i l 14, 1966, £ 
the Sta te o f A laska w i l l be c learly e lig ib le fo r reimbursement fr 
funds expended from that date un til the effective date of th is legi: 
lation.

Thank you again fo r th is opportunity to appear before you. 
w i l l be happy to answer any questions you may have or to fu rn is 
the committee any add itiona l information desired. -  ̂ . yf- '/

.... ^W e  would answer any questions, but the questions' that~Tiaf 
been asked pretty well cover it. • • .

S ir iu s  is rea lly  ju s t a minor legal techn ica lity th a t as long a 
that particu la r Federa l statute is on the books, the Bureau o 
Pub lic  Roads is not entit led to partic ipate because o f th is respr 
vation. - _

-ft applies only to those, lands fo r which patents were grantee 
du r ing  the period of 1047 un ti l statehood.

Senator J ordan. M r. Chairman, may I  ask the witness a ques 
tion?

Senator Gravf.l . Yes, s ir."
• •. Senator J ordan. Has any of th is fund got anyth ing to do wit!

the Alaskan H ighway or is any portion o f th is money involved
in that part icu la r highway? There is only one road that T know 
about, that is the road that crosses Canada and then goes on through 
A laska. I s  that a part of. this? I s  that invo lved in this?

Mr. B eardsley. M r. Ch itty , my right-of-way director, informs 
me that portions o f the extension o f the A laskan H ighway in the 
State o f Alaska itse lf that were realined were invo lved in this 
part icu la r situation.

Senator J ordan. That is a very difficult road. I  have been fold, 
and very expensive to bu ild  and to maintain, due to upheaval of 
the land caused by the heavy frost. Ts that a fact ?

Mr.. B eardsley. S ir, the portion w ith in the State o f A laska is
■ a ll reconstructed and it is paved, and our maintenance problems,

asMe from routine maintenance, are not tha t difficu lt on this par­
t icu la r section o f the highway.

Senator J ordan. f t  is the Canadian sect ion that is so had ? •
Mr.- B eardsley. Yes, s i r :  in the Canadian section, substantial 

norfion o f that h ighway is ju s t gravel-surface h ighway, and I  am 
•informed that their maintenance cost exceeds $4,500 a mile. L 

. Senator J ordan. I  have been informed that i t  takes about that- 
much in tires to get across if, too.
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C o m m i s s i o n e r  R i c h a r d  J. K n a p p  
D e p a r t m e n t  of T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  
P o u c h  Z
J u n e a u ,  A l a s k a  99811

Re: S e n a t e  B i l l  141

D e a r  C o m m i s s i o n e r  K n a p p :

A s  you are aware, t h i s  f i r m  r e p r e s e n t s  the A l a s k a  L a n d  T i t l e  
A s s o c i a t i o n ,  w h i c h  is a p r o p o n e n t  of C o m m i t t e e  S u b s t i t u t e  for 
S e n a t e  B i l l  141.

S e n a t e  B i l l  141 e n d e a v o r s  to r e s o l v e  the i n e q u i t i e s  r e s u l t­
ing f r o m  c e r t a i n  " f l o a t i n g "  e a s e m e n t s  c r e a t e d  by t h e  F e d e r a l  
G o v e r n m e n t  in p r e - s t a t e h o o d  days. T h e  i n e q u i t i e s  to the 
l a n d o w n e r  e x i s t  b e c a u s e  t h o s e  " f l o a t i n g "  e a s e m e n t s  w e r e  n e v e r
d e f i n e d  in the p a t e n t s  w h e n  issued to the h o m e s t e a d e r s .

A s  w e  h a v e  t e s t i f i e d ,  m a n y  l a n d o w n e r s  w e r e  a l l o w e d  to p l a t  
and s u b d i v i d e  t h e i r  p r o p e r t i e s  and n e i t h e r  the f e d e r a l ,  n o r  the 
S t a t e ,  n o r  t h e  C i t y  g o v e r n m e n t s  a s s e r t e d  o w n e r s h i p  o v e r  t h e s e
e a s e m e n t s .  T h e  l a n d o w n e r s ,  s i n c e  the ti m e  of t h e i r  p a t e n t s ,  h a v e
p a i d  t a x e s  on the land i n c l u d e d  in the e a s e m e n t s  as if t h e y
d i d n ' t  exist. T h e s e  s a m e  l a n d o w n e r s  w e r e  a l l o w e d  to p l a c e  s t r u c­
t u r e s  a n d  i m p r o v e  t h e  la n d  c l a i m e d  by t h e  S t a t e  G o v e r n m e n t ,  and 
i n  s o m e  i n s t a n c e s ,  h a v e  c o n s t r u c t e d  m u l t i - m i l l i o n  d o l l a r  
b u i l d i n g s  w i t h i n  the e a s e m e n t s .  T h e  l a n d o w n e r s  N E V E R  k n e w  of the 
e x i s t e n c e  of the e a s e m e n t s  and m a n y  of t h e m  d o n ' t  k n o w  today. 
P a t e n t s  w e r e  i s s u e d  to h o m e s t e a d e r s  s h o w i n g  a 33' e a s e m e n t  f r o m  
c e n t e r l i n e  when, in fact, there w e r e  o u t s t a n d i n g  P u b l i c  L a n d  
O r d e r s  w h i c h  p u r p o r t e d  to e s t a b l i s h  50' a n d  100' e a s e m e n t s  f r o m  
t h e  c e n t e r l i n e  of c e r t a i n  roads. In the c a s e  of l o c a l  ro a d s ,
t h o s e  r o a d s  w e r e  n o t  even i d e n t i f i e d  b y  name.

W e  a p p r e c i a t e  the fact that y o u  and t h i s  c u r r e n t  a d m i n i s t r a­
t i o n  did n o t  c a u s e  the p r o b l e m s  w h i c h  are f a c i n g  t h e  land o w n e r s  
at the c u r r e n t  time. A s  you know, the p r i m a r y  f a i l u r e  w a s  the 
i n a b i l i t y  of t h e  l o c a l  B L M  o f f i c e s  in 1949 a n d  l a t e r  to c o m p l y

M a r c h  8, 1985
MAR 1 4 .#86.
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w i t h  t h e  i n i t i a l  w i t h d r a w a l s  e s t a b l i s h e d  by the W a s h i n g t o n  o f f i c e  
of t h e  BLM. T h e s e  w i t h d r a w a l s  w e r e  n e v e r  s u r v e y e d  a n d  
r e s u l t i n g l y  p a t e n t e e s  s e t t l e d  the p r o p e r t y  n e v e r  k n o w i n g  the 
r i g h t s - o f - w a y  exi s t e d .

C o m m i t t e e  S u b s t i t u t e

L e t  us t a k e  t h i s  o p p o r t u n i t y  to e x p l a i n  the r a t i o n a l e  of the 
C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  141 a n d  w h y  w e  b e l i e v e  it 
h a s  a m i n i m a l  a n n u a l  f i s c a l  i m p a c t  upon the S t a t e  b u d g e t .  First, 
t h e  C o m m i t t e e  S u b s t i t u t e  d o e s  n o t  r e l i n q u i s h  the e a s e m e n t s  but 
a c c e p t s  t h e i r  c o n t i n u e d  e x i s t e n c e .  C o n s e q u e n t l y ,  any c o n d e m n a­
t i o n  p r o c e e d i n g s  w i l l  be s h o r t e n e d  to c o n s i d e r  o n l y  the q u e s t i o n  
o f  v a l u e .  T h e  C o m m i t t e e  S u b s t i t u t e  r e q u i r e s  the S t a t e  to p a y  
c o m p e n s a t i o n  for the v a l u e  of O N L Y  th a t  p o r t i o n  of v.he e a s e m e n t  
w h i c h  it u t i l i z e s  in e x t e n s i o n s  or w i d e n i n g s  of e x i s t i n g  roads.

W e  t h e r e f o r e  feel t h a t  the f i s c a l  n o t e  s h o u l d  n o t  be the 
v a l u e  of the e a s e m e n t s  t h r o u g h o u t  the S t a t e ,  b u t  s h o u l d  be 
l i m i t e d  to the a c t u a l  a c q u i s i t i o n  c o s t  for o n l y  t h o s e  r o a d s  w h i c h  
w i l l  be e x p a n d e d  in 1986 t h r o u g h  1990.

A s  y o u  h a v e  b e e n  a d vised, t h e  S u p r e m e  C o u r t  in A L T A  v. 
S t a t e , 6 6 7  P . 2d 714 ( A l a s k a  1983) d e c i d e d  th a t  if the h o m e s t e a d e r  
e n t e r e d  t h e  p r o p e r t y  b e f o r e  A u g u s t ,  1949, t h e  S t a t e  m u s t  p a y  
c o m p e n s a t i o n  f o r  any t a k i n g  b e c a u s e  the P L O  r i g h t - o f - w a y  d o e s  not 
e x i s t  as to t h a t  land. T h e r e f o r e ,  the a c q u i s i t i o n  c o s t  of t h a t  
l a n d  m u s t  be e x c l u d e d  f r o m  the fi s c a l  note. U n d e r  t h e  c i r c u m­
s t a n c e s ,  s i n c e  J u n e a u  a n d  F a i r b a n k s  w e r e  s e t t l e d  l o n g  b e f o r e  
1949, t h e  S t a t e  w i l l  a l r e a d y  be r e q u i r e d  to p a y  c o m p e n s a t i o n  for 
m o s t  of t h e  h i g h w a y  e x p a n s i o n  in t h o s e  l o c a t i o n s .  U n d e r  p r e s e n t  
C o u r t  d e c i s i o n s ,  we e s t i m a t e  that o n e - h a l f  of the e n t r i e s  in
K e n a i  a n d  A n c h o r a g e  o c c u r r e d  b e f o r e  1949. It is our b e l i e f ,
u n d e r  t h e  c i r c u m s t a n c e s ,  th a t  the fiscal n o t e  for the C o m m i t t e e
S u b s t i t u t e  for S e n a t e  B i l l  141 will be e x t r e m e l y  sm a l l .

T h e r e  has be e n  s o m e  d i s c u s s i o n  th a t  the C o m m i t t e e  S u b s t i t u t e  
f o r  S e n a t e  B i l l  141 will a s s i s t  o n l y  the t i t l e  c o m p a n i e s .  T h a t  
a l l e g a t i o n  is not true b e c a u s e  m a n y  l a n d o w n e r s  do not e v e n  ha v e  
t i t l e  i n s u r a n c e .  A d d i t i o n a l l y ,  w h e r e  t h e r e  is t i t l e  i n s u r a n c e
t h e  t i t l e  p o l i c y  iss u e d  on  a p i e c e  of p r o p e r t y  g o e s  b a c k  a n u m b e r  
of y e a r s  a n d  the v a l u e  of the p o l i c y  was c a l c u l a t e d  at the t i m e  
of i s s u a n c e .  The p r o p e r t i e s  ha v e  s u b s t a n t i a l l y  a p p r e c i a t e d  in 
v a l u e  a n d  the a m o u n t  of a c l a i m  is d i r e c t l y  p r o p o r t i o n a l  b e t w e e n  
t h e  a m o u n t  of land c o v e r e d  by the p o l icy. C o n s e q u e n t l y ,  the b u l k  
of t h e  l o s s e s  s u f f e r e d  w i l l  p r o b a b l y  be by i n d i v i d u a l  l a n d o w n e r s .
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O n c e  again, we w i s h  to r e i t e r a t e  o u r  d e s i r e  to w o r k  w i t h  the 
A d m i n i s t r a t i o n  in its c o n c e r n  to s e e k  some e q u i t a b l e  s o l u t i o n  t o  
t h i s  p r o b l e m .  It d o e s  not s e e m  to be in a n y o n e ' s  b e s t  i n t e r e s t  
to p u b l i c i z e  the fact t h a t  t h e  S t a t e  w i l l  t a k e  p r o p e r t y  w i t h o u t  
c o m p e n s a t i o n .  It d o e s  seem, h o w e v e r ,  i n  e v e r y o n e s 1 b e s t  i n t e r e s t  
to c o m e  to some isolution of t h i s  m a t t e r  l e g i s l a t i v e l y  to a v o i d  
c a s e - b y - c a s e  h a r d s h i p  su c h  as t h a t  s u f f e r e d  in the e a r l y  6 0 's by 
O t t o  S c h n i e d e r .  T h e  t i m e  h a s  c o m e  for t h i s  type of s o l u t i o n .  W e  
w o u l d  be m o r e  t h a n  w i l l i n g  to m e e t  w i t h  y o u  to d i s c u s s  w h a t e v e r  
e q u i t a b l e  s o l u t i o n  can be d e v i s e d .

W i t h  the r e d u c e d  f i s c a l  n o t e  of S e n a t e  B i l l  141 it is p o s­
s i b l e  t h a t  the d i s t a n c e  b e t w e e n  o u r  p o s i t i o n s  is n o w  s u r p r i s i n g l y  
n a r r o w e d .  Of c o u r s e ,  we h a v e  a l r e a d y  b e e n  in c o n t a c t  w i t h  
S e n a t o r  S t e v e n s  and t h e  e n t i r e  C o n g r e s s i o n a l  D e l e g a t i o n  w h o  
a s s u r e  us of t h e i r  c o o p e r a t i o n  in a t t e m p t i n g  e i t h e r  
a d m i n i s t r a t i v e l y  or  l e g i s l a t i v e l y  to r e q u i r e  f e d e r a l  m a t c h i n g  
f u n d s  to a c q u i r e  the p r o p e r t i e s  u n d e r  C o m m i t t e e  S u b s t i t u t e  SB 
141.

W e  a r e  m o r e  t h a n  w i l l i n g  to m e e t  w i t h  you at y o u r  e a r l i e s t  
c o n v e n i e n c e  in  A n c h o r a g e  o r  J u n e a u ,  to r e a c h  a n y  s e t t l e m e n t  for
t h e  c i t i z e n s  of the S t a t e  of A l a s k a .  W e  w i l l  c a l l  y o u  o n  M o n d a y ,
M a r c h  11, to a r r a n g e  a m e e t i n g .

S i n c e r e l y ,

G R O H ,  E G G E R S  & P R I C E

:hf

cc: Gov. W i l l i a m  S h e f f i e l d  
S e n a t o r  D o n  B e n n e t t  
S e n a t o r  J a n  F a i k s  

✓ S e n a t o r  J a c k  C o g h i l l  
S e n a t o r  R i c k  H a l f o r d  
S e n a t o r  T i m  K e l l y  
S e n a t o r  V i c  F i s c h e r
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V e r s i o n  #2
14-1108
M o e n
4 /19 /85  ^

IN T H E  S E N A T E  B Y  C O G H I L L

S E N A T E  J O I N T  R E S O L U T I O N  NO.

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to t h e  p a y m e n t  of  j u s t  c o m p e n­

s a t i o n  to l a n d o w n e r s  f o r  c e r t a i n  r i g h t s -  

o f - w a y  a c r o s s  l a n d  in  A l a s k a .

BE IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the F e d e r a l  G o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  for 

h i g h w a y  p u r p o s e s  a c r o s s  l a n d  in the s t a t e  u n d e r  P u b l i c  L a n d  O r d e r  601, 

P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  L a n d  O r d e r  1613; 

a n d

W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  n o t  

i d e n t i f i e d  in the p a t e n t s  i s s u e d  to A l a s k a  h o m e s t e a d e r s  n o r  w e r e  the 

o r i g i n a l  h o m e s t e a d e r s  i n f o r m e d  as to t h e  l o c a t i o n  o r  t r u e  w i d t h  o f  the 

r i g h t s - o f - w a y  c l a i m e d  f o r  h i g h w a y  p u r p o s e s  b y  t h e  F e d e r a l  G o v e r n m e n t  a c r o s s  

t h e i r  land; and

W H E R E A S  the o r i g i n a l  h o m e s t e a d e r s  a n d  t h e i r  s u c c e s s o r s  in i n t e r e s t  

h a v e  h a d  no k n o w l e d g e  of the c l a i m  of t h e  F e d e r a l  G o v e r n m e n t  to the r i g h t s -  

o f - w a y  a l o n g  or a c r o s s  t h e i r  p r o p e r t i e s  a n d  h a v e  o f t e n  u t i l i z e d  a n d  i m­

p r o v e d  the p o r t i o n  o f  the r i g h t - o f - w a y  c l a i m e d  b y  t h e  F e d e r a l  G o v e r n m e n t ;  

and

W H E R E A S  the e n f o r c e m e n t  o f  the r i g h t s - o f - w a y  w o u l d  b e  u n f a i r  to h o m e ­

st e a d e r s  w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  A l a s k a  s t a t e­

h o o d  i n  1959; a n d

W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  not 

r e c o r d e d  in a n y  t e r r i t o r i a l  or s t a t e  r e c o r d i n g  o f f i c e  f o r  t h e  p u r p o s e  of 

p u b l i c  n o t i c e ;  and

W H E R E A S  the r i g h t  to u t i l i z e  the r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s

-1-
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w a s  c o n v e y e d  to the s t a t e  in 1959; a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  h a s  d e c l i n e d  to 

p a y  f e d e r a l  h i g h w a y  f u n d s  to the s t a t e  to a l l o w  the s t a t e  to p a y  just 

c o m p e n s a t i o n  to the l a n d o w n e r s  w h o s e  p r o p e r t i e s  are a f f e c t e d  b y  the r i g h t s -  

o f - w a y ;  a n d

W H E R E A S  U.S. S e n a t o r  T e d  S t e v e n s  h a s  a t t e m p t e d  i n  the F e d e r a l  A i d  

H i g h w a y  A c t  of  1970, sec. 138, to r e q u i r e  the U n i t e d  S t a t e s  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  to c o m p e n s a t e  the S t a t e  o f  A l a s k a  f o r  m o n e y  p a i d  as just 

c o m p e n s a t i o n  f o r  the t a k i n g  a n d  u t i l i z a t i o n  of the r i g h t s - o f - w a y ;

B E  IT R E S O L V E D  b y  the A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  the A l a s k a  d e l e g a­

t i o n  t o  U.S. C o n g r e s s  is u r g e d  to i n t r o d u c e  a n d  s u p p o r t  l e g i s l a t i o n  to 

r e q u i r e  r e i m b u r s e m e n t  b y  the U n i t e d  S t a t e s  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  to 

th e  S t a t e  o f  A l a s k a  for m o n e y  p a i d  b y  the s t a t e  as j u s t  c o m p e n s a t i o n  for 

t h e  u s e  o f  a n y  r i g h t - o f - w a y  c r e a t e d ,  e s t a b l i s h e d ,  or c l a i m e d  u n d e r  P u b l i c  

L a n d  O r d e r  601, P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  

L a n d  O r d e r  1613.

C O P I E S  of  this r e s o l u t i o n  s h a l l  b e  s e n t  to the H o n o r a b l e  T e d  S t e v e n s  

a n d  the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  a n d  the H o n o r a b l e  Don 

Y o u n g ,  U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  in C o n g r e s s .



M E M O R A N D U M

To: Committee members
From: Chairman Coghill
Date: February 19, 1985
Re: SB 141, Relinquishment of rights-of-way

As the attached background information will show, SB 141 is 
intended to release the State's claim to certain portions of highway 
rights-of-way which were not clearly identified in land patents. This 
has given rise to the problem faced by many landowners who live or hold 
land adjacent to highways the State now wishes to upgrade, straighten or 
expand and who have been or could be abruptly and without compensation 
deprived of land they assumed was theirs, and which their legal 
documents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government 
through public land orders or as a result of various Acts of Congress 
during territorial days, and did not necessarily make their way either 
to the homesteaders' patents or the district recorders' offices. This 
has subsequently caused heavy liabilities for the state's title 
insurance companies, who traditionally insure property based upon what 
has been recorded at the recorder's office,  not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Court has ruled that
the State's claims to the rights-of-way are valid, and fetoê lfftle
insurers, râ teP̂ than̂ th' 5̂- tate. ,  are liable for any claims by the
insured for takings for which the State has declined to compensate the
property-owner. K tKiL o-rfie-v<i -Uis
i : >xr*sL'r-Aa*) Ia -0  f^ C n , oA jL

Of l / A C ' f r — s

'fcfljL ( & v z g ?  ttifyh tty ,

Tki IffcckjjiW'Wid, M U '/C  e -x p & s w  fy#- &Q> *

f> . n  CAifkA't

& £  ft)  lO g , K * t r  £ >'L<fYJ TXjT / p f

flAi? m m c A  sc * X  «**-£. fk cu k^w-e.

pv;ioe,/  ̂ ^  l,^e  ^w-V-of

( ■frl'UL v r O u ! u  ' lo o  - f e e t -1 C s r r  •n o 't  y j  v {  "Kb. p < r-f.,r> -\ -Uuu,
<*\U to^cL ), 1 1
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I n t r o d u c e d :  2 / 8/85
R e f e r r e d :  T r a n s p o r t a t i o n

an d  R e s o u r c e s

1 IN T H E  S E N A T E B Y  C O G H I L L

2 S E N A T E  B I L L  NO. 141

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l e a s i n g  c l a i m s  of th e  s t a t e  10 l a n d  w i t h i n

11 is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  the s t a t e  t h a t  are

12 c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a nd m e n t a l  d i s t r e s s  to p e r s o n s  w h o

13 h o l d  t i t l e  to l and u n d e r  a r e s e r v a t i o n  to t h e  s t a t e  b y  v i r t u e  of 33 Stat.

14 616 (Act of  J a n u a r y  27, 1905); 47 Stat. 4 46 (Act of J u n e  30, 1932); 48

15 U.S. C .  secs. 321(a) - 327 (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14

16 F e d  Reg. 504 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749 (1951);

17 P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); or  D e p a r t m e n t a l

18 O r d e r  2665, 16 Fed. Reg. 10, 75 2  (1951).

19 *  Sec. 2. R E L I N Q U I S H M E N T  OF R I G H T - O F - W A Y .  T h e  c o m m i s s i o n e r  of t r a n s -

20 p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  a n d  r e l i n q u i s h  to the a d j o i n -

21 ing p r o p e r t y  o w n e r s  a n y  a n d  a ll r i g h t s - o f - w a y  f o r  a road, r o a d w a y ,  h i g h w a y ,

22 tramway, trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or

23 r e s e r v e d  u n d e r  33 Stat. 616 (Act of J a n u a r y  27, 1905); 47 Stat. 44 6  (Act of

24 J u n e  30, 1932); 48 U . S . C .  secs. 321(a) - 3 27 (Act of  J u l y  24, 1947); P u b l i c

25 L a n d  O r d e r  601, 14 Fed. Reg. 5048 (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed.

26 Reg. 10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 237 8

27 (1958); or  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951) if the

28 r i g h t - o f - w a y  on  the e f f e c t i v e  d a t e  of thi s  A c t  is n o t  p h y s i c a l l y  o c c u p i e d

29 by a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r ail, b r i d g e ,  o r  a p p u r t e n a n t

7 c e r t a i n  r i g h t s - o f - w a y ;  a nd p r o v i d i n g  f o r  a n  e f f e c t i v e

8 d a t e ."

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

10 S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of thi s  A c t
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1 s t r u cture.

2 * Sec. 3. T A K I N G  OF  R I G H T - O F - W A Y  W I T H O U T  J U S T  C O M P E N S A T I O N  V O ID. T h e

3 v a c a t e d  a n d  r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  sec. 2 of this A c t  m a y  n o t  be

4 taken, c l a i m e d ,  a s s e r t e d ,  o r  u s e d  b y  the s t a t e  w i t h o u t  the p a y m e n t  of j u s t

5 c o m p e n s a t i o n .

6 * Sec. 4. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of

7 this A c t  do no t  d i v e s t  t h e  s t a t e  of its i n t e r e s t  in a r i g h t - o f - w a y  to lan d

8 or r e q u i r e  c o m p e n s a t i o n  by  the s t a t e  f or l a n d  p h y s i c a l l y  o c c u p i e d  o n  the

9 e f f e c t i v e  d a t e  of this A c t  by a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail,

10 b r idge, or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the r i g h t - o f - w a y

11 created, w i t h d r a w n ,  or  r e s e r v e d  u n d e r  t he A c t s  of  C o n g r e s s  a n d  t he o r d e r s

12 d e s c r i b e d  in sec. 2 of t his Act; n o r  do th e  p r o v i s i o n s  of this A c t  d i v e s t

13 the s t a t e  of a n  i n t e r e s t  i n  a n  e a s e m e n t  of s p e c i f i c  w i d t h  set o ut i n  the

14 o r i g i n a l  p a t e n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t .

15 (b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  r o ad, r o a d w a y ,  h i g h w a y ,  t r a mway,

16 trail, b r i dge, or  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the p a y m e n t  of j u s t  com-

17 p e n s a t i o n  to t he o w n e r  of the l a n d  a n d  n o  o t h e r  acts or a c t i o n s  b y  the

18 s t a t e  c o n s t i t u t e  a p h y s i c a l  o c c u p a t i o n  w i t h i n  t he m e a n i n g  of this s e c tion.

19 T h e  s t a t e  has the b u r d e n  of p r o o f  to s h o w  b y  c l e a r  an d  c o n v i n c i n g  e v i d e n c e

20 that the p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  of this

21 Act.

22 *  Sec. 5. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of thi s  A c t  do

23 n o t  d i v e s t  the s t a t e  of its i n t e r e s t  in  a r i g h t - o f - w a y  that a f f e c t s  l a n d  in

24 w h i c h  f ee t i t l e  is, on t he e f f e c t i v e  d a t e  of  t h i s  Act, v e s t e d  in  t h e  U n i t e d

25 States of  A m e r i c a .

26 * Sec. 6. D E F I N I T I O N .  As  u s e d  i n  thi s  Act, " p h y s i c a l l y  o c c u p i e d "  m e a n s

27 the c o n s t r u c t i o n  of  the a c t u a l  r o a d w a y ,  i n c l u d i n g  its s h o u l d e r s  a n d  d i t c h -

28 ing, h i g h w a y ,  t r a mway, trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  t he

29 e f f e c t i v e  d a t e  of this Act.

SB 141 -2 -
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1 * Sec. 7. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  d o e s  n o t  r e l i e v e ,  alter,

2 or  v o i d  a v o l u n t a r y  c o n v e y a n c e  of  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  dedi-

3 c a t e d  by  plat.

4 * Sec. 8. E F F E C T I V E  DATE. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in  accor-

5 d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

-3- SB 141



m  GJdOmTTM
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r i l  17, 1984

A n  A c t  r e l e a s i n g  c l a i m s  of the s tate w i t h i n  
c e r t a i n  r i g h t s - o f - w a y  
(Work O r d e r  No. 13-2222)

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  (H 
L e g i s l a t i v e  Counsel_jJ2

Y o u  h a v e  r e q u e s t e d  the e n c l o s e d  b i l l  in final; b e c a u s e  the 
d r a f t  does n o t  a d d r e s s  c e r t a i n  a s p e c t s  that s e e m  n a t u r a l l y  
r a i s e d  b y  the bill, I h a v e  p r e p a r e d  the b i l l  in d r a f t  for 
y o u r  c o n s i d e r a t i o n .

T h e  b i l l  seems to be  a r e s p o n s e  to S t a t e  v. A l a s k a  L a n d  
T i t l e  Ass'n. 667 P . 2d 714 ( A l a s k a  1983), cert, den. 52 
U . S . L . W .  3509 ( January 9, 1984). W h i l e  I h a v e  r e v i e w e d  the 
case b r i e f l y  p r e p a r a t o r y  to p u t t i n g  the b i l l  into f o r m  for 
y o u r  i n t r o d u c t i o n ,  I c o n fess I h a v e  n o t  so u g h t  to b e c o m e  
a l t o g e t h e r  f a m i l i a r  w i t h  the law of that case.

But c e r t a i n  o b s e r v a t i o n s  m a y  be m a d e  r e g a r d i n g  the bill.

(1) T h e  b i l l  deals e x c l u s i v e l y  w i t h  the u s e  by the 
s tate of the b e n e f i t s  of the c i t e d  Acts of C o n g r e s s  and 
o r d e r s  of the D e p a r t m e n t  of the Interior.

How e v e r ,  as the A l a s k a  S u p r e m e  C o u r t ' s  o p i n i o n  i n d i­
cates in passing, m u n i c i p a l i t i e s  of the s t ate m a y  a v a i l  
t h e m s e l v e s  of the b e n e f i t s  of the Acts and orders. I 
h a v e  n o t  sought to e x t i n g u i s h  the a b i l i t y  of these 
m u n i c i p a l i t i e s  to u s e  the Ac t s  a n d  orders.

(2) T h e  r i g h t s - o f - w a y  are p r e s e n t l y  u s e d  b y  the s tate 
(or m u n i c i p a l i t i e s )  to s t r a i g h t e n  tne r i g h t - o f - w a y  or 
to w i d e n  or i m p r o v e  the roadbed. T h o s e  b e n e f i t s  w i l l  
c e a s e  if the bi l l  passes.

SUBJECT:

TO:

FROM:

POUCHY srAlECAPIKX

JUNEAU. ALASKA 998 I I

90/ 465 3800
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But the r i g h t s - o f - w a y  are also u s e d  b y  u t i l i t i e s  (of 
b o t h  a p u b l i c  a n d  p r i v a t e  nature) for s e w e r  a n d  w a t e r  
lines, n a t u r a l  gas lines, ele c t r i c  p o w e r  lines, a n d  so 
forth. T h e  b i l l  does n o t  ind i c a t e  w h e t h e r  t h e s e  r i g h t s  
c o n t i n u e  t h o u g h  it seems clear that they are put in 
some j e o p a r d y  b y  the e x t i n g u i s h m e n t  of the e s t a t e  on 
w h i c h  t h e y  rely. Do y o u  w i s h  to deal w i t h  t hese 
i s s ues? See, for example, AS 1 9 . 2 5 . 0 1 0  w h i c h  provi d e s :

Sec. 19.25.010. USE O F  R I G H T S - O F - W A Y  F O R  
U T I L I T I E S .  A  u t i l i t y  f a c i l i t y  m a y  be c o n s t r u c t e d ,  
placed, or m a i n t a i n e d  across, along, over, u n d e r  
or w i t h i n  a s tate r i g h t - o f - w a y  only in a c c o r d a n c e  
w i t h  r e g u l a t i o n s  p r e s c r i b e d  by the d e p a r t m e n t  and 
if a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  b y  the 
d epartment.

(3) W h i l e  I do n o t  h a v e  an a n s w e r  to suggest, I t h i n k  
it is p a t e n t l y  c l e a r  that the o u t e r  edge of the d i t c h­
ing, if any, a l o n g  the r o a d w a y  is not c l e a n  d e m a r c a t i o n  
o n  w h i c h  to b a s e  t itle to land; w h e t h e r  the e x i s t i n g  
p r o p e r t y  line r e f l e c t s  g o o d  p u b l i c  policy, or not, at 
l e a s t  the line is c l e a r l y  e s t a b liohed. I m a k e  this 
p o i n t  o n l y  b e c a u s e  the p r o v i s i o n s  of the Ac t s  of 
C o n g r e s s ,  orders of the I n t e r i o r  D e p a r t m e n t ,  a n d  the 
e f f o r t s  o f  the h i g h w a y  d e p a r t m e n t  h a v e  a l r e a d y  b e e n  a 
g o l d m i n e  for l a w yers and a source of a n x i e t y  to p r o p e r­
ty owners, t i tle i n s u r a n c e  c o m p a n i e s  and a n e w l y  a d d e d  
u n c e r t a i n t y  seems u n d e s i r e a b l e .  In this c o n n e c t i o n ,  
y o u  m a y  w i s h  to c o n s i d e r  the c o n c e p t s  i m p l i e d  in AS 
1 9 . 25.070.

(4) Finally, n o t e  that I have f o l l o w e d  the d r aft 
p r o v i d e d  to us in d r a f t i n g  this bill. But subsecs, 
(b) - (e) are a l t o g e t h e r  c o n t a i n e d  w i t h i n  (a) of the 
b i l l  a n d  are u n n e c e s s a r y .

If I m a y  b e  of f u r t h e r  assistance, p l e a s e  advise.

R A B : o j b
J 6 / 0 5 4  E n c l o s u r e
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R e l e a s e  o f  c l a i m s  o f  t h e  s t a t e  
( W o r k  O r d e r  No. 1 3 - 2 2 2 2 )

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  <r^>

L e g i s l a t i v e  C o u n s e l / j O

T h e  a b o v e  d e s c r i b e d  b i l l  w a s  p r o v i d e d  to y o u  e a r l i e r  t o d a y  
at J o e  B r e w e r ' s  r e q u e s t .  A t  t h a t  t i m e  I a d v i s e d  Mr. B r e w e r  
t h a t  I w o u l d  b e  p r o v i d i n g  th.e c o m m i t t e e  w i t h  c o m m e n t s  on t h e  

b i l l .  ’ ' * *' •

(1) In  m y  m e m o r a n d u m  o f  A p r i l  17, I n o t e d  t h a t  n o t  o n l y  t h e  
s t a t e  b u t  a l s o  c e r t a i n  m u n i c i p a l i t i e s  of t h e  s t a t e  m a y  a v a i l  
t h e m s e l v e s  o f  the b e n e f i t s  o f  t h e  A c t s  o f  C o n g r e s s  a n d  
p u b l i c  l a n d  o r d e r s  in q u e s t i o n .  I s t a t e d  t h a t  the r i g h t s  of  
the m u n i c i p a l i t i e s  w e r e  n o t  e x t i n g u i s h e d  b y  t h e  b i l l .  I 
t h i n k  t h a t  I w a s  w r o n g  in p a r t  b u t  I b e l i e v e  t h a t  if the 
t y p i c a l  p h r a s e  " b y  the s t a t e "  is d e l e t e d  (for e x a m p l e ,  in 
the t i t l e  an d  at l i n e  28, p a g e  1 o f  t h e  b i l l ) ,  t h i s  p o s s i b l e  
a m b i g u i t y  is j. a m o v e d .  I b e l i e v e  t h a t  it is a l s o  d e s i r e a b l e  
to a c k n o w l e d g e  t h a t  n e i t h e r  t h e  s t a t e  n o r  m u n i c i p a l i t i e s  m a y  
a v a i l  thems.elves o f  t h e  b e n e f i t s  of  the e a s e m e n t s  a n d  s u b­
s e c t i o n s  (c) a n d  (d) s h o u l d  b e  c o n f o r m e d  to t h a t  e f f e c t .

(2) T h e  c o m m i t t e e  a s k e d  t h a t  the p h r a s e  " t h e  s u b s e r v i e n t  
e s t a t e "  b e  d e l e t e d  f r o m  s u b s e c t i o n  (b) a n d  t h a t  it b e  r e ­
p l a c e d  w i t h  " t h e  a d j o i n i n g  p r o p e r t y  o w n e r s  on  the e f f e c t i v e  
d a t e  of  t h i s  A c t " .  I h a v e  i n c l u d e d  t h e  p h r a s e  as r e q u e s t e d .

B u t  I n o t e  t h a t  i t  is p o s s i b l e  t h a t  t h e  s u b s t i t u t e d  p h r a s e  
h a s  a d i f f e r e n t  s u b s t a n t i v e  m e a n i n g  f r o m  t h a t  s u g g e s t e d  b y  
" t h e  s u b s e r v i e n t  e s t a t e " .

S U B J E C T :

TO:

FROM:

If I a m  c o r r e c t  t h a t  the b i l l  is a r e s p o n s e  to S t a t e  v. 
A l a s k a  L a n d  T i t l e  A s s ' n . ,  667 P . 2 d  714 ( A l a s k a  1983) , cert.
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d e n . , 52 U . S . L . W .  3 5 0 9  ( J a n u a r y  9 ,  1 9 8 4 ) ,  t h e  b i l l  a d d r e s s e s  
the e x e r c i s e  b y  t h e  s t a t e  a n d  m u n i c i p a l i t i e s  o f  t h e  s t a t e  o f  
r i g h t s  d e t e r m i n e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  to h a v e  b e e n  
c r e a t e d  b y  e a s e m e n t s  e s t a b l i s h e d  u r d e r  c e r t a i n  A c t s  o f  
C o n g r e s s  a n d  c e r t a i n  p u b l i c  l a n d  o r d e r s  o f  the U.S. D e p a r t ­
m e n t  o f  t h e  I n t e r i o r .

In a n  e a s e m e n t ,  t w o  e s t a t e s  ( s e p a r a t e  o w n e r s h i p  i n t e r e s t s )  
in t h e  s a m e  l a n d  a r e  c r e a t e d .  I n  an  e a s e m e n t ,  a r i g h t  o f  
u s e  is c r e a t e d  in  t h e  p r o p e r t y  o f  a n o t h e r .  A s  B l a c k ' s  L a w  
D i c t i o n a r y  i n d i c a t e s ,  a " s e r v i e n t  e s t a t e "  (or a " s u b s e r v i e n t  
e s t a t e " )  is o n e  t h a t  is b u r d e n e d  w i t h  a s e r v i t u d e  ( b e n e f i t )  
i n  f a v o r  o f  s o m e o n e  e l s e .  A n d  t h e  d o m i n a n t  e s t a t e  is t h e  
r i g h t  to a p a r t i c u l a r  u s e  t h a t  r e s u l t s  f r o m  t h e  e a s e m e n t .

In t h e  s i t u a t i o n s  d e s c r i b e d  i n  t h e  b i l l ,  the s t a t e  o r  t h e  
m u n i c i p a l i t y  o f  t h e  s t a t e  is t h e  o w n e r  o f  t h e  d o m i n a n t  
e s t a t e  i n  t h e  e a s e m e n t ;  t h e  o w n e r  o f  t h e  l a n d  a d j o i n i n g  t h e  
e a s e m e n t  w h o  a l s o  o w n s  t h e  l a n d  u n d e r  a n d  s u b j e c t  to t h e  
e a s e m e n t  is t h e  o w n e r  o f  t h e  s e r v i e n t  ( s u b s e r v i e n t )  e s t a t e .

f 1 »

It is the p e r s o n  w h o  o w n s  t h e  s e r v i e n t  e s t a t e  w h o  s h o u l d  
r e c e i v e  the r e l e a s e d  a n d  r e l i n q u i s h e d  e a s e m e n t ;  t h a t  p e r s o n  
w i l l  u s u a l l y  b e  t h e  p e r s o n  w h o s e  p r o p e r t y  " a d j o i n s "  t h e  l a n d  
s u b j e c t  to the d o m i n a n t  e a s e m e n t  b u t  t h e  b i l l  c o n f u s e s  t h i s  
d i s t i n c t i o n  b e c a u s e  t h e r e  w i l l  f r e q u e n t l y ,  p e r h a p s  t y p i c a l l y  
b e  t w o  p r o p e r t y  o w n e r s  w h o s e  l a n d  " a d j o i n s "  t h e  e a s e m e n t .

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B :oj b 
J 6 / 0 7 7
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I IN T H E  H O U S E  BY T H E  J U D I C I A R Y  C O M M I T T E E

? H O U S E  B I L L  NO. 718

j IN T H E  L E G I S L A T U R E  O F  T M E S T A T E  OF A L A S K A

/, T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

>, A B I L L

6 F o r  an Act e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  of the state to land w i t h i n  

/ c e r t a i n  r i g h t s - o f - w a y ;  and p r o v i d i n g  for an e f f e c t i v e

H d a t e . "

9 B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A SKA:

10 * S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  (a) T he p u r p o s e  of

11 sec. 2 of  this Act is to r e l e a s e  and r e l i n q u i s h  c e r t a i n  r i g h t s - o f - w a y

12 c l a i m e d  by the A l a s k a  D e p a r t m e n t  of  T r a n s p o r t a t i o n  an d  P u b l i c  F a c i l i t i e s .

13 (b) T h e  l e g i s l a t u r e  finds that sec. 2 of this Act is n e e d e d  to alle-

14 v i a t e  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a nd m e n t a l  d i s t r e s s  c a u s e d  by the

15 t a k i n g  of land by the s t a t e  w i t h o u t  jus t  c o m p e n s a t i o n .

16 * Sec. 2. AS  1 9 .25 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

17 Sec. 19 . 2 5 . 2 6 0 .  R E L I N Q U I S H M E N T  O F  R I G H T - O F - W A Y .  (a) T he right-

18 o f - w a y  for a road, r o a d w a y ,  h i g h w a y ,  tramw a y ,  trail, b r i d g e ,  or a p p u r -

19 tenant s t r u c t u r e  c r e ated, w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  the A ct of

20 J a n u a r y  27, 1905, 33 Stat. 616, the Act of J u n e  30, 1932, 4? Stat.
ji '

21 446, the Act of J u l y  24, 1947, 61 Stat. 418, P u b l i c  L a n d  O r d e r s  601,

22 757, a n d  1613, a nd D e p a r t m e n t  of the I n t e r i o r  O r d e r  2665, as a m e nded,

23 that is not on  the e f f e c t i v e  d a t e  of this Act p h y s i c a l l y  o c c u p i e d  by

24 the r o a d w a y ,  s h o u l d e r ,  o r  d i t c h i n g  of a road, r o a dway, h i g h w a y ,  tram-

25 way, trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  is v a c a t e d  a nd relin-

26 q u i s h e d  and the v a c a t e d  a nd r e l i n q u i s h e d  r i g h t - o f - w a y  m a y  not be

27 taken, claim e d ,  a s s e r t e d ,  o r  u s e d  by  the state w i t h o u t  the p a y m e n t  of

28 j u s t  c o m p e n s a t i o n .

29 (b) T h e  p r o v i s i o n s  of (a) of t his s e c t i o n  r e l i n q u i s h  a nd r e l e a s e



1 to the a d j o i n i n g  p r o p e r t y  o w n e r s  on the e f f e c t i v e  d a t e  of this Act

2 t h a t  p o r t i o n  of the r i g h t - o f - w a y  c la i m e d ,  a s s e r t e d ,  or u s e d  by the

3 s t a t e  that is not p h y s i c a l l y  o c c u p i e d  by the roadway, shoulder, or

4 d i t c h i n g  of the r o a d w a y  b e f o r e  the e f f e c t i v e  dat e  of this Act.

5 (c) T he p r o v i s i o n s  of (a) of this s e c t i o n  do not d i vest the

6 s t a t e  of t i t l e  to land or  r e q u i r e  c o m p e n s a t i o n  by the s t ate for land

7 p h y s i c a l l y  o c c u p i e d  on the e f f e c t i v e  d a t e  of this Act by the roadway,

8 s h o u l d e r ,  or  d i t c h i n g  of a road, r o a d w a y ,  h i g h w a y ,  tramway, trail,

9 b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the right-

10 o f - w a y  c r e a t e d ,  w i t h d r a w n ,  or  r e s e r v e d  u n d e r  the A c t s  of C o n g r e s s  and

11 tho o r d e r s  d e s c r i b e d  in (a) of  thi s  s e c t i o n .

12 (d) A n y  e x p a n s i o n  b e y o n d  the e x i s t i n g  r o a dway, s h o u lders, or

13 d i t c h i n g  of a road, roadway, h i g h w a y ,  t r a mway, trail, bridge, or

14 a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the p a y m e n t  of just c o m p e n s a t i o n  to the

15 o w n e r  of  the land and no o t h e r  acts or a c t i o n s  by the s t ate c o n s t : - a t e

16 a p h y s i c a l  o c c u p a t i o n  by a r o a d w a y ,  s h o u l d e r ,  or  d i t c h i n g  w i t h i n  the

17 , m e a n i n g  of this section. T he s t a t e  has the b u r d e n  of  p r o o f  to s h o w  by

18 c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that the p h y s i c a l  o c c u p a t i o n  by a road-

19 way, s h o u l d e r s ,  or d i t c h i n g  o c c u r r e d  b e f o r e  the e f f e c t i v e  date of this

20 Act.

21 (c) As u s e d  in this s e c tion, " p h y s i c a l l y  o c c u p i e d  by the road-

22 way, s h o u l d e r ,  or d i t c h i n g "  m e a n s  the c o n s t r u c t i o n  of the actual

23 r o a d w a y ,  s h o u l d e r s ,  or d i t c h i n g  b e f o r e  the e f f e c t i v e  d ate of this Act.

24 (f) T h i s  s e c t i o n  does not r e l i e v e  a p e r s o n  f r o m  an act for w h i c h

25 the p e r s o n  m a y  be r e s p o n s i b l e  r e g a r d i n g  a past t r a n s f e r  of a right-of-

26 w a y  or an i n t e r e s t  in a r i g h t- o f - w a y .

27 * Sec. 3. T h i s  Act takes e f fect i m m e d i a t e l y  in a c c o r d a n c e  •Jith AS 01.-

28 1 0 . 0 70(c).
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Source: Chapter No:
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AN ACT

R e l a t i n g  t o  th e  d i s p o s i t i o n  o f  c e r t a i n  l e g a l  I n t e r e s t s  I n  la n d  
by th e  S t a t e  o f  A la sk a ;  and p r o v id i n g  f o r  an e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• S e c t i o n  1 . PURPOSE. T h lo  Act l o  In t e n d e d  t o  a l l e v i a t e  the 

e conom ic  I i a r d s h lp  and p h y s i c a l  and m en ta l d i s t r e s s  o c ca s io n e d  by 

th e  t a k in g  o f  l a n d ,  by the  S ta t e  o f  A la ska , f o r  w h ic h  no compen­

s a t i o n  l a  p a id  t o  the  p e rsona  h o l d i n g  t i t l e  t o  th e  l a n d .  T h is  

p r a c t i c e  'las X'esu lted I n  f i n a n c i a l  d i f f i c u l t i e s  and the  

d e p r i v a t i o n  o f  peace o f  m ind r e g a r d in g  th e  s e c u r i t y  o f  one 's  

p o s s e s s io n s  to  many c i t i z e n s  o f  the  S ta te  o f  A la ska , and w h ic h ,  

i f  n o t  c u r t a i l e d  by la w ,  w i l l  c o n t in u e  to  a d v e r s e ly  a f f e c t  

c i t i z e n s  o f  t h i s  s t a t e .  Those pe rsons  who h o ld  t i t l e  t o  la n d  

u n d e r  a deed o r  p a t e n t  w h ic h  c o n t a in s  a r e s e r v a t i o n  t o  the  s t a t e  

by v i r t u e  o f  the  Act o f  June 30, 1932. c h .  320, Bee . 5. as added 
J u ly  24, 1947. c h .  313. 6l  S t a t .  4l 8, a re  s u b j e c t  t o  the  hazard 
i i f  h a v in g  the  S ta t e  o f  A la ska  take  t h e i r  p r o p e r t y  w i t h o u t  com­
p e n s a t i o n  because  a l l  p a t e n t s  o r  deeds c o n t a i n i n g  th e  r e s e r v a t i o n  

r e q u i r e d  by t h a t  f e d e r a l  Act r e s e r v e  to  the  U n i t e d  S t a t e s ,  o r  the 

s t a t e  c r e a t e d  o u t  o f  the  T e r r i t o r y  o f  A la sk a ,  a r ig h t-o f-way  f o r



ro ad s ,  roadways, tramways, t r a i l s ,  b r i d g e s ,  and a p p u r t e n a n t  

s t r u c t u r e s  e i t h e r  c o n s t r u c t e d  o r  to  be c o n s t r u c t e d .  E x cep t  

f o r  t h i s  r e s e r v a t i o n  th e  S t a t e  o f  A la sk a ,  u n d e r  the  A la ska  

c o n s t i t u t i o n  and the  c o n s t i t u t i o n  o f  th e  U n i t e d  S t a t e s ,  wou ld 

be r e q u i r e d  t o  pay Jus t  c om pe n sa t io n  f o r  any la n d  taken  f o r  a 

r ig h t- o f- w ay . I t  i s  d e c l a r e d  t o  be t h e  pu rpose  o f  t h i s  A ct to 

p l a c e  pe rsons  w i t h  la n d  so encumbered on a b a s is  o f  e q u a l i t y  

w i t h  a l l  o t h e r  p r o p e r t y  h o ld e r s  i n  the S ta t e  o f  A la sk a ,  t h e r e ­

by p r e v e n t in g  the  t a k in g  o f  p r o p e r t y  w i t h o u t  payment o f  Just 

c om pensa t io n  as p r o v id e d  by law ,  and I n  the  manner p r o v id e d  by 

l a w .

* S e c .  2 . TAKING OF PROPERTY UNDER RESERVATION VO ID . A f t e r  

the  e f f e c t i v e  d a te  o f  t h l 3 A c t ,  no agency o f  the  s t a t e  may take 

p r iv a t e ly - ow n e d  p r o p e r t y  by the  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r ­

v a t i o n  to the  s t a t e  a c q u i r e d  u n d e r  th e  Act o f  June 30, 1932,

c h .  320, s e c .  5, as added J u l y  24, 1947, c h .  313, 61 S t a t .  410, 

and t a k in g  o f  p r o p e r t y  a f t e r  t h e  e f f e c t i v e  d a te  o f  t h i s  Act by 

th e  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  to  the  s t a t e  u nde r  t h a t  

f e d e r a l  Act I s  v o i d .

* S e c .  3 . PROSPECTIVE APPLICATION. T h is  Act 3h a l l  n o t  be 

c o n s t ru e d  t o  d i v e s t  the  s t a t e  o f ,  o r  t o  r e q u i r e  c om pensa t io n  by 

the  s t a t e  f o r ,  any r ig h t- o f-way  o r  o t h e r  I n t e r e s t  I n  r e a l  
p r o p e r t y  w h ic h  was tak en  by the  s t a t e ,  b e fo re  the  e f f e c t i v e  da te  
o f  t h i s  A c t ,  by th e  e l e c t i o n  o r  e x e r c i s e  o f  i t s  - lg h t  to  take
p r o p e r t y  t h ro u g h  a r e s e r v a t i o n  a c q u i r e d  under  the Act o f  June 30, 

1932, c h .  320, s e c .  5, as added J u ly  24, 1947, c h .  313, 61 S t a t .  
418.

* S e c .  4 . SHORT T IT L E .  T h is  Act may he c i t e d  as the  It lghL- 

ol'-Way Act o f  1966.

-2-



$3r.W.-w

* . KKKEOTlV ii DATE. T l i l : .  Act taken e f f e c t  on tins (lay

a l t e r  l t . i  passage and a p p r o v a l  o r  i.n the day I t  necomea law 

w i t h o u t  Much a p p r o v a l .

'•V-'.Vjli&V

-3-
Approved by Governo r  A p r i l  . 3 . i ‘.)66 
A c tu a l  e f f e c t i v e  d o te :  Aj r l l  Jo(i6





IN THE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l e a s i n g  c l a i m s  o f  t h e  s t a t e

to c e r t a i n  r i g h t s - o f - w a y ;  and p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

BE IT  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G S .

(a) The p u r p o s e  of t h i s  A c t  is to r e l e a s e  and r e l i n q u i s h  

c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  by  the A l a s k a  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s .

(b) The l e g i s l a t u r e  f i n d s  th a t  s e c t i o n  2 o f  t h i s  A c t  is 

n e e d e d  to a l l e v i a t e  e c o n o m i c  h a r d s h i p  and p h y s i c a l  a n d  m e n t a l  

d i s t r e s s  o c c a s i o n e d  by  the t a k i n g  of  the la n d  by  the S t a t e  of 

A l a s k a  w i t h o u t  just c o m p e n s a t i o n  b e i n g  p a i d  to t h e  p e r s o n  h o l d i n g  

t i t l e  to the land.

*Sec. 2. AS  19.25 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to

read:

Sec. 1 9 . 2 5 . 2 6 0  R E L I N Q U I S H M E N T  O F  R I G H T S - O F - W A Y .

(a) A n y  r i g h t - o f - w a y  for r o a d s ,  r o a d w a y s ,  h i g h w a y s ,  

t r a m w a y s ,  t r a i l s ,  b r i d g e s  and a p p u r t e n a n t  s t r u c t u r e s  

c r e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  by the U n i t e d  S t a t e s  

G o v e r n m e n t  u n d e r  the A c t  of J a n u a r y  27, 1905, 33 Stat.

616, the Act of J u n e  30, 1932, 47 Stat. 446, the A c t  of

IN  THE SENATE
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J u l y  24, 1947, 61 Stat. 418, P u b l i c  L a n d  O r d e r s  601, 757 

a n d  1613, a n d  D e p a r t m e n t  of I n t e r i o r  O r d e r  2 6 65, as 

a m e n d e d ,  w h i c h  t h e  S t a t e  m a y  n o w  or in the f u t u r e  c l a i m  

o r  a s s e r t  a n d  w h i c h  is not c l a i m e d ,  a s s e r t e d  or u t i l i z e d  

b y  o c c u p a t i o n  w i t h  p h y s i c a l  i m p r o v e m e n t s  s h a l l  b e  a n d  

h e r e b y  are v a c a t e d ,  r e l e a s e d  and r e l i n q u i s h e d  and s h a l l  

not be t a k e n ,  c l a i m e d ,  a s s e r t e d  o r  u t i l i z e d  b y  t h e  S t a t e  

or its s u c c e s s o r s  in i n t e r e s t  w i t h o u t  p a y m e n t  of  just 

c o m p e n s a t i o n .

(b) T h e  p r o v i s i o n s  of  (a) of  th i s  s e c t i o n  r e l i n q u i s h  

and r e l e a s e  to t h e  a d j o i n i n g  p r o p e r t y  o w n e r ,  on the 

e f f e c t i v e  d a t e  of  th i s  Act, the b a l a n c e  of the r i g h t - o f -  

w a y  c l a i m e d ,  a s s e r t e d  or u t i l i z e d  by the S t a t e  w h i c h  is 

n o t  p h y s i c a l l y  o c c u p i e d  by r o a d w a y ,  s h o u l d e r  or d i t c h i n g  

a c t u a l l y  c o n s t r u c t e d  p r i o r  to the e f f e c t i v e  d a t e  of t h i s  

s e c t i o n .

(c) T h e  p r o v i s i o n s  of (a) o f  th i s  s e c t i o n  d o  n o t  d i v e s t  

the S t a t e  o f  its i n t e r e s t  in the r i g h t - o f - w a y  or r e q u i r e  

c o m p e n s a t i o n  b y  t h e  S t a t e  for land p h y s i c a l l y  o c c u p i e d  

o n  the e f f e c t i v e  d a t e  of th i s  Act by the r o a d w a y ,  

s h o u l d e r ,  o r  d i t c h e s  o f  a road, h i g h w a y ,  tr a i l ,  b r i d g e s  

or a p p u r t e n a n t  s t r u c t u r e  c o n s t r u c t e d  w i t h  the r i g h t - o f -  

w a y  c r e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  t h e  A c t s  of 

C o n g r e s s  and the o r d e r s  d e s c r i b e d  in s u b s e c t i o n  (a) of 

t h i s  s e c t i o n .
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(d) T h e  p r o v i s i o n s  of (a) o f  th i s  s e c t i o n  do not d i v e s t  

t he S t a t e  of its i n t e r e s t  in a r i g h t - o f - w a y  w h i c h  

e f f e c t s  land in w h i c h  fee t i t l e  is, on the e f f e c t i v e  

d a t e  of th i s  Act, v e s t e d  in the U n i t e d  S t a t e s  of 

A m e r i c a .

(e) As u s e d  in this s e c t i o n ,  o c c u p a t i o n  w i t h  p h y s i c a l  

i m p r o v e m e n t s  s h a l l  m e a n  the a c t u a l  c o n s t r u c t i o n  of the 

r o a d w a y ,  s h o u l d e r s  and d i t c h i n g  p r i o r  to the e f f e c t i v e  

d a t e  of t h i s  Act.

(f) R o a d w a y ,  s h o u l d e r s  a n d  d i t c h i n g  w h i c h  is 

c o n s t r u c t e d  a f t e r  the e f f e c t i v e  d a t e  of th i s  s e c t i o n  o r  

a n y  e x p a n s i o n  o f  e x i s t i n g  r o a d w a y ,  s h o u l d e r s  and 

d i t c h i n g  w h i c h  r e q u i r e s  a d d i t i o n a l  p r o p e r t y  to c o n s t r u c t  

s h a l l  r e q u i r e  the p a y m e n t  of just c o m p e n s a t i o n  to the 

l a n d o w n e r .  N o  o t h e r  acts o r  a c t i o n s  by t h e  S t a t e  s h a l l  

c o n s t i t u t e  an o c c u p a t i o n  w i t h  p h y s i c a l  i m p r o v e m e n t s  

w i t h i n  the m e a n i n g  of th i s  s e c t i o n .  T h e  S t a t e  s h a l l  

h a v e  the b u r d e n  of  p r o o f  to s h o w  by c l e a r  and c o n v i n c i n g  

e v i d e n c e  t h a t  t h e  o c c u p a t i o n  by p h y s i c a l  i m p r o v e m e n t s  b y  

t h e  c o n s t r u c t i o n  of r o a d w a y ,  s h o u l d e r s  and d i t c h i n g  

o c c u r r e d  p r i o r  to the e f f e c t i v e  d a t e  of t h i s  sec t i o n .
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(g) N o t h i n g  in (a) of  t h i s  s e c t i o n  alters or  v o i d s  any 

v o l u n t a r y  p r i o r  c o n v e y a n c e  o f  the r i g h t s - o f - w a y  or an 

i n t e r e s t  in the r i g h t s - o f - w a y  d e s c r i b e d  in (a) o f  this 

s e c t i o n  to the s t a t e  o r  any o t h e r  i n d i v i d u a l  o r  

o r g a n i z a t i o n .

*Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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I N  T H E  S E N A T E  _  B Y  C O G H I L L
P R O P O S E D

COW\NUTtBE. S U B S T I T U T E  F O R  

S E N A T E  B I L L  NO. 141 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e q u i r i n g  j u s t  c o m p e n s a t i o n  for

the u l i l i z a t i o n  of c e r t a i n  r i g h t s - o f - w a y  

a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  

o f  t h i s  A c t  is t o  p r o v i d e  j u s t  c o m p e n s a t i o n  to  l a n d  o w n e r s  in 

A l a s k a  w h o  are s u f f e r i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  and 

m e n t a l  d i s t r e s s  b y  v i r t u e  of the s t a t e  u t i l i z i n g  c e r t a i n  r i g h t s -

o f - w a y  cre a t e d ,  w i t h d r a w n  or r e s e r v e d  u n d e r  33 S t a t .  616 (Act of

J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 48 U. S . C .  

sec. 321(d) (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14

Fed. Reg. 5048 (1949); P u b l i c  Land O r d e r  757, 16 Fed. Reg. 10,

749 (1 951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2 3 7 6 ,  2378

(1958); o r  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. T A K I N G  OF  P R O P E R T Y  W I T H O U T  C O M P E N S A T I O N  IS

B A R R E D .  A f t e r  the e f f e c t i v e  d a t e  o f  t h i s  Act, n o  a g e n c y  of  the 

S t a t e  m a y  take, u t i l i z e ,  o r  o c c u p y  a n y  r i g h t - o f - w a y  f o r  a road, 

r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c -



t u r e  c r e a t e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 S t a t .  616 (Act of 

J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 48 U.S . C .  

secs. 3 2 1 ( d )  (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14 

Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10,

749 (1951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378

(1958); o r  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951 ) 

b e y o n d  t h a t  p o r t i o n  p h y s i c a l l y  o c c u p i e d  b y  a road, r o a d w a y ,  

h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  on the 

e f f e c t i v e  d a t e  o f  t h i s  A c t ,  w i t h o u t  p a y m e n t  of  j u s t  c o m p e n s a t i o n .

* Sec. 3. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) The 

p r o v i s i o n s  o f  t h i s  A c t  d o  n o t  r e q u i r e  t h e  S t a t e  t o  p a y  c o m p e n s a­

t i o n  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  o n  the e f f e c t i v e  d a t e  o f  t h i s  

act b y  a r o ad, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  or  

a p p u r t e n a n t  s t r u c t u r e  c o n s t r u c t e d  w i t h i n  t h e  r i g h t - o f - w a y  

c r e a t e d ,  w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  the A c t s  of  C o n g r e s s  and 

the o r d e r s  d e s c r i b e d  in sec. 2 of t h i s  Act; n o r  d o  t h e  p r o v i s i o n s  

o f  t h i s  A c t  r e q u i r e  t h e  p a y m e n t  of c o m p e n s a t i o n  b y  t h e  s t a t e  for 

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  an i n t e r e s t  in an e a s e m e n t  of 

s p e c i f i c  w i d t h  set o u t  in the o r i g i n a l  p a t e n t  f r o m  t h e  s t a t e  or 

f e d e r a l  g o v e r n m e n t ,  w h e t h e r  o r  n o t  p h y s i c a l l y  o c c u p i e d  o n  t h e  

e f f e c t i v e  d a t e  o f  t h i s  Act.

(b) E x p a n s i o n  b e y o n d  an e x i s t i n g  r o ad, r o a d w a y ,  h i g h w a y ,  

t r a m w a y ,  tra i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the 

p a y m e n t  o f  j u s t  c o m p e n s a t i o n  t o  the o w n e r  of the l a n d  o n l y  to the 

e x t e n t  t h a t  t h e  s t a t e  a c t u a l l y  takes, u t i l i z e s  o r  o c c u p i e s  b e y o n d
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t h e  p h y s i c a l  o c c u p a t i o n  as o f  the e f f e c t i v e  d a t e  o f  t h i s  Ac t .  

The s t a t e  h a s  the b u r d e n  o f  p r o o f  t o  s h o w  by c l e a r  and c o n v i n c i n g  

e v i d e n c e  the e x t e n t  of  the p h y s i c a l  o c c u p a t i o n  w h i c h  o c c u r r e d  

b e f o r e  t h e  e f f e c t i v e  d a t e  of  t h i s  act.

* Sec. 4. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of

t h i s  A c t  d o  n o t  r e q u i r e  th a t  t h e  s t a t e  p a y  c o m p e n s a t i o n  f o r  

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  a r i g h t - o f - w a y  t h a t  a f f e c t s  l a n d  

in w h i c h  fee t i t l e  is, o n  the d a t e  o f  t h e  t a k i n g ,  u t i l i z a t i o n  o r  

o c c u p a t i o n ,  v e s t e d  in the U n i t e d  S t a t e s  of A m e r i c a .

* Sec. 5. D E F I N I T I O N .  A s  u s e d  in t h i s  Ac t ,  " p h y s i c a l l y

o c c u p i e d "  m e a n s  t h e  c o n s t r u c t i o n  of  the a c t u a l  r o a d w a y ,  i n c l u d i n g  

its s h o u l d e r s  and d i t c h i n g ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  

a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  the e f f e c t i v e  d a t e  o f  t h i s  Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  d o e s  n o t

r e l i e v e ,  alter, o r  v o i d  a v o l u n t a r y  c o n v e y a n c e  of  a n  e a s e m e n t  

i n c l u d i n g  an e a s e m e n t  d e d i c a t e d  b y  plat.

* Sec. 7. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e­

ly in  a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

'

-3-
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ConrrcMof June 1, 1938 (52 S ta t.  609)',' *a  naieivle-I by th o  Act o f  J u ly  14'. 1945 (59 .C'
•" ymfxthi'ii irxawppbBaotiate^icoootxlapaodopoec ' t a t .  467), the e la to  o f  Vcrr.cn Icnr.e L o fste d t

has been established and that the requirements of law pertaining to the claim have been met, ftv the

The area described contain* 2,
• . djjxi

tent, acconling to the official plat of the lurvey of the . 'Iff.
Dependent Resurvey o T l c l a U y  f i le dsaid land, on file in the Bureau of Land Management:

A p r il  1 4 . 1 9 5 2 .  - i - , V  . •
NOW KNOW YE, That the UNITED STATES OF AMERICA, in consideration of the premises, 

DOES HEREBY ORANT unto the aaid claimant anil to the hcln of the said claimant the tract above 
described: TO HAVE AND TO HOLD the same, together with all the righta, privileges. Immunities, 
snd appurtenances, of whatsoever nature, thereunto belonging, unto the said claimant ami to the heirs 

I . and assigns of the said claimant forever; subject to (1) any vested and accrued water rights for min­
ing, agricultural, manufacturing, or other purposes, and righta to ditches and reservoirs used in connec­
tion with such water rights, as may be recognized and acknowledged by the local customs, laws, and 
decisions of courts: (2) the reservation of a right-of-way for ditches or canals constructed by the author­
ity f the United States, in accordance with the act of August 30. ISM (26 Stat, 391, 13 U. S. C. see. 
f • • md (3) the reservation of a right-of-way for roads, roadways, highways, tramways, trails, bridges, 
arm appurtenant structures constructed or to be constructed by or under authority of the United States 
or by any State created out of the Territory of Alaska. In actoriianre with the act of July 21. I!> 17 (61 
Stat, Aid, JB U. S. C. sec. 321d). There is also reserved to the United States a right-of-way for the 
construction of railroads, telegraph and telephone lines, in accordance with uvtion 1 of the act of March 
12.191-1 (38 Stat, 303, -IS U. S. C. sec. 303) Excepting nnd reserving, also, to the Cnltod 
States, nil ol’. pas, and other nlnr-ml deroslts. In the land so petented, to,“ether 
vrlth the right to prospect for, nine, end ronovc the sane according to the provisions 
of seld Act of June 1, 1938. This patent Is subject to s rirht-of-vay not exceeding 
. 33 feet In vidth, for roadwny snd public utilities purposes, to bo located along the 

’ south nr.d east brmdnrles of ssld lond.
,_.j, Pocorvln.- unto the "nldo-J Staton, Its r-omlttoo or llcorso,, the rl -ht ta or.tor 
u-wn, occi—• nr.d us on? -art or oil of snl.d lands for the pur-'-.cas -ro-ld-id In the 
Act cf Jino 10, 1920, (M Stat. l'Jop) and suojo-t to tho zrvr.itticns ar.d ItrltVl-na 
of Section £l: of said Aot, a* ar.er.dsd by tin Ant of Au-ust 2c, 1555 (.'.9 Stat. 21:6).

siX'1.'.

* • -,‘i. ,v»  * .•
; W. - .. - - .. • 

Wr-vFiKMKUn. MUllS,*!*®

4k ) JiSCG,
• in

L)-
titli

IK Testimony Whereof, the undersigned authorized officer of 
the Bureau of Land Management, in accordance with the 
provisions of the Act of June 17, 19-18 (62 Stat, 476), haa, 
in the name of the United States, caused these letters to be 
made Patent, and the Seal of the Bureau l*» be hereunto 
affixed.
Given under my hand, in the District of Columbia, the 

FOURTH day of OCTOftR in the year of
our Lord one thousand nine hundred and FE7T-FIV3 
and of the indcpendenccof the United States theone hundred 

w  and EIGHTIETH. .

For the Director, Bureau of Land Management

Patent Number.
c « r < -o')I ; s )  a •

B y -------------- ---------------------------------------------------
Acting O k/ ,  /Vr«T«XXX2C S e c t i o n

-•
• • ■ ■■■.-■• 
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II. T h r o u g h  R o a d s

a. R i c h a r d s o n  H i g h w a y

b . G l e n n  H i g h w a y

c. H a i n e s  H i g h w a y

d. S e w a r d - A n c h o r a g e  H i g h w a y  ( e x c l u s i v e  o f  t h a t  p a r t  t h e r e o f  w i t h i n  

b o u n d a r i e s  o f  t he C h u g a c h  N a t i o n a l  F o r e s t )

HIGHWAY RIGHT-OF-WAY

I . Alaska Highway

k. N o r t h  P a r k  B o u n d a r y -  

K a n t i s h n a  R o a d

1. N o m e - C o u n c i l  R o a d

m. S e w a r d  P e n i n s u l a - T r a m  R o a d

n. N o r t h w a y  J u n c t i o n -  

A i r p o r t  R o a d

o. P a l m e r - F i n g e r  Lalce- 

W a s i l l a  R o a d

p. C e n t r a l - C i r c l e  H o t  S p r i n g s -  

P o r t a g e  C r e e k  R o a d

q. S t e r l i n g  L a n d i n g - O p h i r  R e a d

r. D i l l i n g h a m - W o o d  R i v e r  R o a d

s. N o m e - B e s s i e  R o a d

IV. L o c a l  R o a d s  ( u n i d e n t i f i e d  b y  n a m e ;  5 0  f e e t  e i t h e r  s i d e  o f  c e n t e r  l i n e  

r i g h t - o f - w a y )

e. A n c h o r a g e - L a k e  S p e n a r d  H i g h w a y

f. F a i r b a n k s - C o l l e g e  H i g h w a y

III. F e e d e r  R o a d s

a. A b b e r t  R o a d

b. T a y l o r  H i g h w a y

c. P a l m e r - M a t a n u s k a - W a s i l l a -  

K n i k  R o a d

d. G l e n n  H i g h w a y  J u n c t i o n - F i s h o o k  

J u n c t i o n - W a s i l l a - K n i k  R o a d

e. S l a n a - N e b s a n a  R o a d

f. U n i v e r s i t y - E s t e r  R o a d

g. K e n a i  J u n e t i o n - K e n a i  R o a d

h. H a n l e y  H o t  S p r i n g s - E u r e k a  R o a d

i. P a x o n - M c K i n l e y  P a r k  R o a d  

j . I d i t a r o d - r l a t  R o a d

O F

Trteoo6Vr %
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DEPARTMENT OF LAW

O FF ICE  OF THE A TTORNEY GENERA L

M a r c h  5, 1985

REPLY TO:

□ 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (907) 276-3550

□ /if NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

BILL SH E FF IE LD , G O V E R N O R

POUCH K ■ STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

l\ 6 5 - 3 6 0 3

Mr. B l a k e  Call, S e c r e t a r y  
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju n e a u ,  A K  9 9 811

Re: R e q u e s t  for O p i n i o n  on  S3 141
O u r  File: 3 6 6 - 3 8 0 - 8 5

D e a r  Mr. Call:

T h i s  l e t t e r  is i n  r e s p o n s e  to y o u r  r e q u e s t  f o r  o u r  
a n a l y s i s  o f  S B  141 w h i c h  h a s  as its s u b j e c t  m a t t e r  P u b l i c  L a n d  
O r d e r s  601, 757, 1613 a n d  D e p a r t m e n t  O r d e r  2665.

P u b l i c  L a n d  O r d e r s  601, 757, 1613 a n d  D e p a r t m e n t  O r d e r  
26 6 5  are r e s p o n s i b l e  f o r  the c r e a t i o n  o f  80 p e r c e n t  of the p u b l i c  
r o a d  r i g h t s - o f - w a y  in A l a s k a .  M o r e o v e r ,  the l e gal v a l i d i t y  of  
the r i g h t s - o f - w a y  a n d  e a s e m e n t s  c r e a t e d  b y  t h e s e  l a n d  o r d e r s  w a s  
u p h e l d  b y  the A l a s k a  S u p r e m e  C o u r t  a g a i n s t  n u m e r o u s  l e g a l  c h a l­
le n g e s  r a i s e d  b y  t h e  A l a s k a  L a n d  T i t l e  A s s o c i a t i o n  in a c a s e  th a t
w e n t  all t he w a y  u p  to the U.S. S u p r e m e  Court. See A l a s k a  L a n d
T i t l e  A s s o c i a t i o n  v. S t a t e  o f  A l a s k a , 667 P . 2 d  714 ^ A l a s k a  1983) , 
cert, d e n i e d , 104 S.Ct. TTfZj (1984).

T h e  e f f e c t  o f  SB 141 w o u l d  b e  to r e q u i r e  the s t a t e  to 
v a c a t e  a n d  r e l i n q u i s h  to c e r t a i n  p r i v a t e  l a n d o w n e r s  s i g n i f i c a n t  
p o r t i o n s  o f  p u b l i c  h i g h w a y  r i g h t s - o f - w a y  that w e r e  c r e a t e d  b y  P L O  
601, P L O  757, P L O  1 6 1 3 ’ a n d  D.O. 2665. S p e c i f i c a l l y ,  t h o s e  
p o r t i o n s  o f  t h e  r i g h t s - o f - w a y  n o t  p h y s i c a l l y  o c c u p i e d  o n  the 
effe.cti.ve d a t e  of the b i l l  w o u l d  h a v e  to b e  r e l i n q u i s h e d  b y  the 
state.

T h e r e  a r e  at l e a s t  t w o  m a j o r  l e g a l  c o n c e r n s  r a i s e d  b}r 
this b ill. T h e  f i r s t  i n v o l v e s  a r t i c l e  IX, s e c t i o n  6, o f  the 
A l a s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  r eads as follows:

S e c t i o n  6. P U B L I C  P U R P O S E .  No t a x  s h a l l  b e
le v ied, o r  a p p r o p r i a t i o n  o f  p u b l i c  m o n e y  m a d e ,  or

K T T 0 P N & .Y  O P IM io N



Mr. B l a k e  Call, S e c r e t a r y  M a r c h  5, 1985
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  P a g e  2
A l a s k a  S t a t e  L e g i s l a t u r e  
3 6 6 - 3 8 0 - 8 5

p u b l i c  p r o p e r t y  t r a n s f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  
c r e d i t  b e  used, e x c e p t  f o r  a p u b l i c  p u r p o s e .

The e a s e m e n t  r i g h t s  c r e a t e d  b y  P L O  601, P L O  757, 
P L O  1613, a n d  D.O. 2665 a r e  h e l d  in c o m m o n  b y  the g e n e r a l  p u b l i c .  
T h e s e  rights, the r e f o r e ,  a r e  a f o r m  o f  p u b l i c  p r o p e r t y .  T h e  
c l e a r  e f f e c t  o f  S e n a t e  B i l l  141 is to t r a n s f e r  th i s  p u b l i c  p r o p­
er t y  to c e r t a i n  p r i v a t e  i n d i v i d u a l s .  Th i s  is so b e c a u s e  the 
bill, w h i l e  r e l i n q u i s h i n g  p u b l i c  r o a d  e a s e m e n t s  h e l d  in c o m m o n  b y  
the g e n e r a l  p u b l i c ,  b e s t o w s  the r i g h t  to the f a i r  m a r k e t  v a l u e  o f  
t h e s e  e a s e m e n t s  u p o n  t h o s e  p r i v a t e  l a n d o w n e r s  w h o s e  p r o p e r t y  w a s  
p r e v i o u s l y  s u b j e c t  to them. S e e  s e c t i o n s  2 a n d  3 o f  SB 141. T h e  
b i l l ,  in effect, t r a n s f e r s  p u b l i c  p r o p e r t y  to p r i v a t e  i n d i v i d u a l s  
w h o  w o u l d  n o t  p a y  a n y t h i n g  to the s t a t e  f o r  the v a l u e  o f  the 
r i g h t s  t r a n s f e r r e d  to them. S u c h  a t r a n s f e r ,  on  its face, w o u l d  
a p p e a r  to v i o l a t e  the p u b l i c  p u r p o s e  p r o v i s i o n  of  t h e  s t a t e  C o n­
st i t u t i o n .  T h i s  is u n d e r s c o r e d  b y  the f a c t  t h a t  the p u b l i c ,  if 
it r e q u i r e s  the v a c a t e d  r o a d  e a s e m e n t  a r e a  f o r  f u t u r e  r o a d  
i m p r o v e m e n t ,  m u s t  p u r c h a s e  it b a c k  f r o m  p r i v a t e  o w n e r s h i p .  O n l y  
t h e s e  p r i v a t e  i n d i v i d u a l s  w o u l d  b e n e f i t  f r o m  this a r r a n g e m e n t  a n d  
the r e p u r c h a s e  costs w o u l d  p r o b a b l y  b e  s i g n i f i c a n t .  Thus, it is 
d i f f i c u l t  to u n d e r s t a n d  h o w  this b i l l  w o u l d  n o t  v i o l a t e  the p u b­
lic p u r p o s e  r e q u i r e m e n t  of  a r t i c l e  IX, s e c t i o n  6, o f  the A l a s k a  
C o n s t i t u t i o n  that m u s t  b e  m e t  w h e n e v e r  p u b l i c  propert)? is 
t r a n s f e r r e d .  1 /

A  s e c o n d  l e g a l  d i f f i c u l t y  c o n c e r n s  a r t i c l e  1, s e c t i o n  
1, o f  the A l a s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  p r o v i d e s  t h a t  all 
p e r s o n s  are e n t i t l e d  to e q u a l  r i g h t s  u n d e r  the l a w  and, c o n v e r s e­
ly, p r o h i b i t s  u n f a i r  d i s t i n c t i o n s  b e t w e e n  c l a s s e s  o f  p e r s o n s .

1 /  B e c a u s e  this b i l l  w o u l d  e l i m i n a t e  s i g n i f i c a n t  p o r t i o n s  of 
p u b l i c  r o a d  e a s e m e n t s ,  it w o u l d  m o s t  likel}' h a v e  a n e g a t i v e  
e f f e c t  o n  p u b l i c  a c c e s s  to v a r i o u s  a r e a s  o f  the state. A s  a 
r e s u l t ,  SB 141 a p p e a r s  to b e  i n c o n s i s t e n t  w i t h  a r t i c l e  VIII, 
s e c t i o n s  1 a n d  2 of  the A l a s k a  C o n s t i t u t i o n .  A r t i c l e  VIII, 
S e c t i o n  1 s t a t e s  t h a t  it is the p o l i c y  o f  the s t a t e  "to e n c o u r a g e  
the s e t t l e m e n t  of its l a n d s  a n d  d e v e l o p m e n t  o f  its r e s o u r c e s  b y  
m a k i n g  t h e m  a v a i l a b l e  f o r  m a x i m u m  u s e  c o n s i s t e n t  w i t h  the p u b l i c  
i n t e r e s t . "  A r t i c l e  VIII, s e c t i o n  2 r e q u i r e s  t h e  l e g i s l a t u r e  to 
" p r o v i d e  for the u t i l i z a t i o n ,  d e v e l o p m e n t ,  a n d  c o n s e r v a t i o n  of 
all n a t u r a l  r e s o u r c e s  b e l o n g i n g  to the s t a t e  . . . f o r  the
m a x i m u m  b e n e f i t  of its p e o p l e . "
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Mr. B l a k e  Call, S e c r e t a r y  M a r c h  5, 1905
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  P a g e  3
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S ee A l e  v. State, 484 P . 2d 677 ( A l a s k a  1971); L e e g e  v. M a r t i n ,  
3 7 9  P . 2d 447 ( A l a s k a  1963) .

The e f f e c t  of this b i l l  is to d i v e s t  the g e n e r a l  p u b l i c  
o f  its r i g h t  to u t i l i z e  s i g n i f i c a n t  p o r t i o n s  o f  the p u b l i c  r o a d  
e a s e m e n t s  c r e a t e d  b y  p u b l i c  l a n d  o r d ers. S i n c e  t h e  e f f e c t  o f  
this d i v e s t m e n t  w o u l d  b e  to e l i m i n a t e  the p u b l i c ' s  r i g h t  to c l a i m  
t h e s e  p u b l i c  r o a d  e a s e m e n t s ,  o n l y  t h o s e  p r i v a t e  i n d i v i d u a l s  o w n­
ing l a n d  f r o n t i n g  o n  the p u b l i c  r o a d s  c r e a t e d  b y  t h e s e  l a n d  
o r d e r s  w o u l d  b e n e f i t  f r o m  this d i v e s t m e n t .  T h a t  is to say, a f t e r  
the e f f e c t i v e  d a t e  o f  t h i s  b i l l ,  the p u b l i c ,  a c t i n g  t h r o u g h  the 
state, w o u l d  h a v e  to p u r c h a s e  f r o m  this c l a s s  o f  i n d i v i d u a l s  the 
r i g h t  to u s e  t h e  s a m e  p u b l i c  r o a d  e a s e m e n t s  t h a t  w e r e  p r e v i o u s l y  
o w n e d  by  the public.

In sum, as m a t t e r s  s t a n d  now, the p u b l i c  r o a d  r i g h t s  
g r a n t e d  b y  t h e s e  l a n d  o r d e r s  are o w n e d  b y  all m e m b e r s  o f  the p u b­
lic in  common. S h o u l d  this b i l l  b e c o m e  law, it w o u l d  m e a n  t h a t  
the c a s h  v a l u e  o f  t h e s e  r i g h t s ,  r i g h t s  w h i c h  w e r e  f o r m e r l y  h e l d  
b y  all, w o u l d  b e  g r a n t e d  to a c l a s s  of p r o p e r t y  o w n e r s ,  i . e . , 
t h o s e  i n d i v i d u a l  p r o p e r t y  o w n e r s  f o r t u n a t e  e n o u g h  to o w n  l a n d  
f r o n t i n g  on  the v e r y  r o a d w a y s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r ­
ders. Thus the p r a c t i c a l  e f f e c t  o f  this b i l l  is to t a k e  a w a y  
p o t e n t i a l l y  v a l u a b l e  p r o p e r t y  r i g h t s  o w n e d  b y  t h e  g e n e r a l  p u b l i c  
as a w h o l e  and b e s t o w  t h e  r i g h t  to the f a i r  m a r k e t  v a l u e  o f  t h e s e  
r i g h t s  u p o n  a c l a s s  o f  p r i v a t e  i n d i v i d u a l s .  S i n c e  a r t i c l e  I, 
s e c t i o n  1 o f  the A l a s k a  C o n s t i t u t i o n  a d o p t s  t h e  p r i n c i p l e  t h a t  
" a l l  p e r s o n s  a r e  equal, and e n t i t l e d  to e q u a l  r i g h t s ,  o p p o r­
tuni t i e s ,  a n d  p r o t e c t i o n  u n d e r  the l a w , "  the g r a n t i n g  o f  s p e c i a l  
p r i v i l e g e s  b y  this b i l l  to a p a r t i c u l a r  c l a s s  at t h e  e x p e n s e  of 
the p u b l i c  m a y  v e r y  w e l l  v i o l a t e  this p r o v i s i o n .

A t  p r e s e n t ,  o n l y  o n e  c l a s s  o f  p e r s o n s  e x i s t s  r e l a t i v e  
to t h e  p u b l i c  r o a d  e a s e m e n t s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d ers. 
T h i s  class is m a d e  u p  o f  m e m b e r s  of the g e n e r a l  p u b l i c  w h o  own 
t h e s e  p u b l i c  r o a d  e a s e m e n t s  in  c o m mon. S h o u l d  this b i l l  b e c o m e  
law, t h e s e  e a s e m e n t  r i g h t s  w o u l d ,  in effect, b e  t a k e n  f r o m  the 
g e n e r a l  public. 2/ T h e  r i g h t  to the c a s h  v a l u e  o f  t h e s e  p u b l i c  
r o a d  e a s e m e n t  r i g h t s  w o u l d  t h e n  b e  b e s t o w e d ,  n o t  o n  the g e n e r a l

2/ T h i s  " t a k i n g "  f r o m  e a c h  m e m b e r  o f  the p u b l i c  b y  i t s e l f  m a y  
v i o l a t e  a r t i c l e  XIII, s e c t i o n  16 o f  the A l a s k a  C o n s t i t u t i o n  w h i c h  
p r o v i d e s  that " n o  p e r s o n  s h a l l  b e  i n v o l u n t a r i l y  d i v e s t e d  o f  . . . 
h i s  i n t e r e s t s  in lands . . ." u n l e s s  the d i v e s t m e n t  is f o r  a 
p u b l i c  p u r p o s e  a n d  h e  is p a i d  j u s t  c o m p e n s a t i o n .
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p u b l i c  as a w h o l e ,  b u t  o n  a s p e c i a l  c l a s s  of  p r o p e r t y  owners. 
T h i s  b i l l ,  in e f f e c t ,  w o u l d  c r e a t e  t w o  c l a s s e s  o f  p e r s o n s :  the
o l a s s  o f  a l l  t h o s e  m e m b e r s  o f  the g e n e r a l  p u b l i c  w h o  do n o t  o w n  
r e a l  p r o p e r t y  f r o n t i n g  on  the r o a d w a y s  c r e a t e d  b y  the p u b l i c  l a n d  
o r d e r s  a n d  the c l a s s  of  t h o s e  p r o p e r t y  o w n e r s  w h o  do o w n  p r o p e r t y  
f r o n t i n g  o n  the r o a d w a y s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d ers. 
T h i s  l a t t e r  c l a s s  w o u l d  t h e n  b e  g i v e n  the r i g h t  to the f a i r  m a r ­
k e t  v a l u e  o f  t h e  e a s e m e n t s  p r e v i o u s l y  o w n e d  b y  t h e  e n t i r e  p u b l i c .  
It is l i k e l y  t h a t  s u c h  d i s c r i m i n a t o r y  t r e a t m e n t  is b a r r e d  b y  
a r t i c l e  I, s e c t i o n  1, o f  the A l a s k a  C o n s t i t u t i o n .

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  GENERAI,

By: im**
J a n k  B. M c G e e
A s s i s t a n t  A t t o r n e y  G e n e r a l

JBM: e b c : p r m
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I N  T H E  S E N A T E B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 141 ( T r a n s p o r t a t i o n )  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e q u i r i n g  j u s t  c o m p e n s a t i o n  f o r  the

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of  t h i s  A c t  

is to p r o v i d e  j u s t  c o m p e n s a t i o n  to l a n d o w n e r s  in the s t a t e  w h o  a r e  s u f f e r­

i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  b y  v i r t u e  o f  the 

s t a t e  u t i l i z i n g  c e r t a i n  r i g h t s - o f - w a y  c r e a t e d ,  w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  

3 3  Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 

193 2 ) ;  48 U.S . C .  secs. 32 1 ( a )  - 3 2 7  (Act of  J u l y  24, 1947); P u b l i c  L a n d  

O r d e r  601, 14 Fed. Reg. 5 0 4 8  ( 1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 

10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); or 

D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. T A K I N G  O F  P R O P E R T Y  W I T H O U T  C O M P E N S A T I O N  IS B A R R E D .  T h e  s tate 

m a y  n o t  take, u t i l i z e ,  or o c c u p y  a r i g h t - o f - w a y  f o r  a r o a d ,  r o a d w a y ,  h i g h­

w a y ,  t r a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or 

r e s e r v e d  u n d e r  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of 

J u n e  30, 1932); 48 U . S . C .  secs. 3 2 1 ( a )  - 327 (Act o f  J u l y  24, 1947); P u b l i c  

L a n d  O r d e r  601, 14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. 

R e g .  10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2 3 76, 2378

( 1 9 5 8 ) ;  o r  D e p a r t m e n t a l  O r d e r  2 6 65, 16 Fed. Reg. 10, 752 (1951) w i t h o u t  

p a y m e n t  o f  j u s t  c o m p e n s a t i o n  if t h e  r i g h t - o f - w a y  o n  the e f f e c t i v e  d a t e  of 

t h i s  A c t  is n o t  p h y s i c a l l y  o c c u p i e d  b y  a r oad, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  

t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e .

u t i l i z a t i o n  o f  c e r t a i n  r i g h t s - o f - w a y ;  a n d  p r o v i d i n g

f o r  a n  e f f e c t i v e  d a t e . "

PROPOSP.I^ Co m m it t e d  SUBSTITUTE C S S B  1 4 1 (Trsp)
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* Sec. 3. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of 

t h i s  A c t  do n o t  r e q u i r e  c o m p e n s a t i o n  b y  the s t a t e  f o r  l a n d  p h y s i c a l l y  

o c c u p i e d  o n  the e f f e c t i v e  d a t e  of  t h i s  A c t  b y  a r o ad, r o a d w a y ,  h i g h w a y ,  

t r a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  

t h e  r i g h t - o f - w a y  cr e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  the A c t s  o f  C o n g r e s s  

a n d  the o r d e r s  d e s c r i b e d  i n  sec. 2 o f  this Act; n o r  do t h e  p r o v i s i o n s  of 

t h i s  A c t  r e q u i r e  c o m p e n s a t i o n  b y  t h e  s t a t e  f o r  t a k i n g ,  u t i l i z i n g ,  o r  o c c u­

p y i n g  a n  i n t e r e s t  in a n  e a s e m e n t  o f  s p e c i f i c  w i d t h  set o u t  in  t h e  o r i g i n a l  

p a t e n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t  w h e t h e r  or  n o t  p h y s i c a l l y  

o c c u p i e d  o n  the e f f e c t i v e  d a t e  o f  t h i s  Act.

(b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  

t r a i l ,  b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  t h e  p a y m e n t  o f  j u s t  c o m­

p e n s a t i o n  to the o w n e r  o f  t h e  l a n d  o n l y  to the e x t e n t  t h a t  t h e  s t a t e  

a c t u a l l y  takes, u t i l i z e s ,  or  o c c u p i e s  b e y o n d  the p h y s i c a l  o c c u p a t i o n  w i t h i n  

t h e  m e a n i n g  of  t h i s  s ection. T h e  s t a t e  h a s  t h e  b u r d e n  o f  p r o o f  to s h o w  b y  

c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  

t h e  e f f e c t i v e  da t e  of t h i s  Act.

* Sec. 4. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of th i s  A c t  do 

n o t  r e q u i r e  the. s t a t e  to p a y  c o m p e n s a t i o n  for taking, u t i l i z i n g ,  or o c c u p y­

in g  a r i g h t - o f - w a y  that a f f e c t s  l a n d  i n  w h i c h  fee t i t l e  is, on t h e  d a t e  of 

t h e  t a k ing, u t i l i z a t i o n  o r  o c c u p a t i o n ,  v e s t e d  i n  t h e  U n i t e d  S t a t e s  of 

A m e r i c a .

*  Sec. 5. D E F I N I T I O N .  As  u s e d  i n  this Act, " p h y s i c a l l y  o c c u p i e d "  m e a n s  

t h e  c o n s t r u c t i o n  o f  the a c t u a l  r o a d w a y ,  i n c l u d i n g  its s h o u l d e r s  a n d  d i t c h­

ing, h i g h w a y ,  t ramway, trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  the 

e f f e c t i v e  da t e  of this Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  Th i s  A c t  d o e s  n o t  r e l i e v e ,  alter, 

o r  v o i d  a v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  d e d i­

c a t e d  b y  plat.

C S S B  1 4 1 (Trsp) -2-
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* Sec. 7. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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IN T H E  S E N A T E  B Y  C O G H I L L

S E N A T E  B I L L  NO.

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  o f  the s t a t e  to l a n d  w i t h i n

c e r t a i n  r i g h t s - o f - w a y ;  a n d  p r o v i d i n g  for an e f f e c t i v e  

d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  THE S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of this A c t  

is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  the s t a t e  t h a t  are 

c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  to p e r s o n s  w h o  

h o l d  t i t l e  to l a n d  u n d e r  a r e s e r v a t i o n  to the s t a t e  b y  v i r t u e  of 33 Stat. 

616 (Act of J a n u a r y  27, 1905); 47 Stat. 446 (Act of  J u n e  30, 1932); 48 

U. S . C .  secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14 

Fed. Reg. 50 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749 (1951); 

P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); a n d  D e p a r t m e n t a l

O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. R E L I N Q U I S H M E N T  O F  R I G H T - O F - W A Y .  T h e  c o m m i s s i o n e r  of  t r a n s­

p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  a n d  r e l i n q u i s h  to the a d j o i n­

ing p r o p e r t y  o w n e r s  a n y  a n d  a l l  r i g h t s - o f - w a y  f o r  a road, r oadway, h i g h w a y ,  

t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or 

r e s e r v e d  u n d e r  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of 

J u n e  30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  

L a n d  O r d e r  601, 14 Fed. Reg. 50 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. 

Reg. 1 0, 749 (1951 ); Public. L a n d  O r d e r  1613., 23 Fed. Reg. 2376, 2378

(1958); or D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951 ) if the 

r i g h t - o f - w a y  on the e f f e c t i v e  d a t e  of this A c t  is n o t  p h y s i c a l l y  o c c u p i e d  

b y  a road, r o a d w a y ,  h i g h w a y ,  tramway, trail, b r i d g e ,  or a p p u r t e n a n t



j \ c L
* Sec. 7. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  s ^ t f i o n  do e s  n o t  r e l i e v e ,  

alter, or v o i d  a v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  

d e d i c a t e d  b y  plat.

* Sec. 8. E F F E C T I V E  DATE. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

dan c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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SENATE BILL NO.

I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  o f  t h e  s t a t e  to l a n d  w i t h i n

c e r t a i n  r i g h t s - o f ~ w a y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :/

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  o f  th i s  A c t

is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  t h e  s t a t e  t h a t  are

c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  to p e r s o n s  w h o
I 6 U & *  ? M  rt'$e*wlT<ry) /h p A & « \ $

h o l d  t i t l e  to l a n d  u n d e r ^ ^ p a f e i ^  c o n t a i n i n g  a r e s e r v a t i o n  to the s t a t e  b y

v i r t u e  o f  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of

J u n e  30, 1932); 48 U.S . C .  secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c

L a n d  O r d e r  601, 14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed.

Reg. 10, 749 (1951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 23 7 8

(1958); a n d  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. R E L I N Q U I S H M E N T  OF  R I G H T - O F - W A Y .  ( a f  T h e  c o m m i s s i o n e r  o f  the
<jt>7 -flu.

D e p a r t m e n t  o.f T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  shall^ v a c a t e  a n d
------ tsYl/ n

r e l i n q u i s h M : h e  right^-of-way f o r  j l  r o a d ?  r o a d w a y f  h i g h w a y , 5 tramway*, trail;! 

b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e '’creat e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 

Stat. 616 (Act o f  J a n u a r y  2.7, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 

48 U.S.C. secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 

14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749

O'r'
(1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378 (1958); ajid* D e p a r t­

m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 ( 1951) if the r i g h t - o f - w a y  on  the 

e f f e c t i v e  da t e  o f  this A c t  is n o t  p h y s i c a l l y  o c c u p i e d  b y ,  the— roa-dwa-y, 

shoulde-rv-or— d-it-ehi-ng— of^-A-road-, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,

IN THE SENATE BY COGHILL



or a p p u r t e n a n t  str u c t u r e .

( b L — T h e — p r o v i s i o n s  of ("aj o f  this s e c t i o n  r e l i n q u i s h  a n d — r e l e a se — to 

^ t h e  a d j o i n i n g  p r o p e r t y  o w n e r s  o n  t h e  e f f e c t i v e  d a t e ) o f  t h i s  Act) th a -t.=— p o r -'-, 

jd-on— o f  ~ t h e — right-- o f - w a y  -cl aimed-.— a s s e r t  e d or  u s  e d __b,v--t:-he— statre~tha:tr~:fs~ncrt 

W s  i c a l l v  -occup i e d  b y  the r o a d w a y ,  s h o u l d e r ,  n r  dit-rhing n f  f-Tip-jytfufaay 

b e f o r e — t h e — ef-feetr«7e— da t e — erf-thirsTSnr;

* Sec. 3. T A K I N G  O F  R I G H T - O F - W A Y  W I T H O U T  J U S T  C O M P E N S A T I O N  VOID. T h e  

v a c a t e d  a n d  r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  sec. 2 o f  t h i s  A c t  m a y  n o t  b e  

taken, c l a i m e d ,  a s s e r t e d ,  or  u s e d  b y  t h e  s t a t e  w i t h o u t  t h e  p a y m e n t  o f  j u s t  

c o m p e n s a t i o n .

* Sec. 4. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of
•fCj w b z m f-/"I i 1 S> Hfhf-

th i s  A c t  do n o t  d i v e s t  the s t a t e  o f  fei^3j-e to l a n d  o r  r e q u i r e  c o m p e n s a t i o n

b y  the s t a t e  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  on  the e f f e c t i v e  d a t e  o f  this A c t

by^- fehe- r o a  dway-,— shoulder, nr di trhfn-g-c3 a r o ad, r o a d w a y ,  h i g h w a y ,  t r amway,

trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the r i g h t -

o f - w a y  cre a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  t h e  A c t s  o f  C o n g r e s s  a n d  the
l\ lo s  d o  "Uu l  a<i.r <dK<yt

o r d e r s  d e s c r i b e d  in sec. 2 of this A c t . £ ! * Z r9*tJ ?  **SZT-W AZ* In -CT-U- /3cAT3U,r A i m i W u
-fz/jlMdA <$0</&>nsyrvUt'*'

(b) E x p a n s i o n  b e y o n d  the e x i s t i n g  (r o a d wa y , — s h o u l d  er-s-̂ — or - d i t c h i n g — ofj 

erjroad, r o a d w a y ,  h i g h w a y ,  tr a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  

r e q u i r e s  the p a y m e n t  o f  j u s t  c o m p e n s a t i o n  to the o w n e r  o f  the l a n d  a n d  no  

o t h e r  acts o r  a c t i o n s  b y  the s t a t e  c o n s t i t u t e  a p h y s i c a l  o c c u p a t i o n  b y  a 

r o a d w a y ,  s h o u l d e r ,  or d i t c h i n g  w i t h i n  t h e  m e a n i n g  o f  th i s  s e c t i o n .  T h e  

s t a t e  h a s  the b u r d e n  o f  p r o o f  to s h o w  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

the p h y s i c a l  o c c u p a t i o n  b y  a r o a d w a y ,  s h o u l d e r s ,  o r  d i t c h i n g  o c c u r r e d  

b e f o r e  the e f f e c t i v e  da t e  of this Act.

* Sec. 5. D E F I N I T I O N .  As u s e d  in th i s  Ac t ,  " p h y s i c a l l y  occupied^jky— t h e  

roadway-;— s hould e r ,~o-r— d-it-chi-ng^j m e a n s  the c o n s t r u c t i o n  o f  the a c t u a l  r o a d -  

w a y ,fcahee-l d e r sT— or. H i tch.i:zgj b e f o r e  the e f f e c t i v e  d a t e  o f  this Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  s e c t i o n  do e s  n o t  r e l i e v e  (a^J

-2-



/jjfyu Or V(f\A (Uaaa^

a p a s i

* Sec. 7. E F F E C T I V E  DATE, 

d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

Th i s  A c t  t akes e f f e c t  i m m e d i a t e l y  in a c c o r -

\ L t V l A j  
<]%)
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MEMORA NDUM

To: Senator Coghill
From: John Manly
Date: February 20, 1985
Re: People for today's hearing

For the hearing this afternoon on SB 141, relenquishing certain 
State highway rights-of-way, we are expecting participation by the 
following individuals:

Cl i f  Groh, Counsel for the Alaska Land Title Association
Commissioner Dick Knapp, DOT/PF
Barry Moorehead, Federal Highway Administration
O^Gatr-BearteyrTcmnseT^  ̂ . xait--T4t4-e
Eric Everbach, Counsel for Tycor
Michael Condon, an associate of Cl i f  Groh
Michael Price, an associate of Cl i f  Groh
Jack McGee, of the Attorney General's office
Ned Fahrquar, Department of Natural Resources
'XnA; Vi'tto' 1/1 W i y -

7crv* Le-i^h O u j  t P i L d-'ik*-  Ti'tle. i*  —



sb 141 draft

/- v £(■zj) Notwithstanding any other provision of law, a person who holds title 

to land conveyed in a patent issued by the United States which is or may 

be effected by a right-of-way or easement authorized by

[INSERT PLOs, etc] 

may, before January 1, 1990, apply to the department of transportation 

and public facilities for relinquishment of all or a portion of the 

right-of-way or easement.

(b) A person who applies for relinquishment of a right-of-way or

easement or a portion of a right-of-way or easement ŝhall apply on a

form approved by the department, and shall submit a copy of the patent
e&frctedL by fite-

that conveyed the land a4a^ceat__to_th«-right-of-way or easement, and a 

plat of the land showing the right-of-way or easement and indicating 

that portion of the right-of-way or easement the person is requesting 

the State to relinquish.

(c) Up&fr receipt of an application for relinquishment of a right-of-way 

or easement, the commissioner of transportation and public facilities 

shall decide w4=fetê =>i86̂ day5 whether or not the right-of-way or easement 

or a portion of it shall be relinquished. The commissioner shall 

consider the provisions of the patent; the federal laws, public land 

orders and departmental orders effecting the patent; the existence of 

improvements within the right-of-way or easement before the effective 

date of this Act; projected or anticipated public use of the right-of-  

way or easement; and any other information pertinent to the public or 

private usage of the land.

( d) l f  the commissioner determines that a public need does not exist, 

he shall convey the right-of-way or easement or a portion thereof to the 

applicant i f  the applicant is the rightful holder of t it le to the 

adjoining property.

(z) If the commissioner determines that a public need for the right-of-  

way or easement continues to exist and that the State will therefore not 

relinquish its rights, the commissioner shall notify the applicant of 

the decision by mail and shall state the reasons supporting the denial.

A person whose application has been denied under this section may 

reapply after a period of two years has elapsed after the date of 

denial.

(-f)lf the commissioner fails to make a determination on an application 

under (3) of this section before 120 days has elapsed, the applicant may

record a claim of___________________at the &pprei?r£a45e recorder's office^ervm '̂tloa
r\A vtfkich  'tt'LC p dtiw faA  [omA  \<7 LOCdfaA.,
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SENATOR
JOHN B. “JACK” COGHILL

Chairman

Senator Jan t'aiks -Vice Chairman 
Senator Milch Abood 
Senator Paul Fischer 

Senator Joe Joscphson

A la s k a
POUCH V

JUNEAU, ALASKA 99811
(907) 465-4921

MEMORANDUM

S e n a t e  C o m m i t t e e  

o n  

T r a n s p o r t a t i o n

To:
From:
Date:
Re:

Committee Memberŝ  
Committee Staff //fa 
March 6, 1985 '
Background material for SB 141

This afternoon at 3:30 the committee will consider SB 141, relinquishing 
certain rights-of-way of the State. As you will recall, this bill was 
scheduled for a hearing two weeks ago, and was removed from the 
committee's calendar at the request of its proponents.

Included with SB 141 in today's packet are the following materials, some 
of which are duplicative of information you received last time:

-  A proposed committee substitute, which takes the approach of, 
rather than relinquishing all the rights-of-way, requiring instead that 
the State compensate for the portions of right-of-way they use, as i f  
they had been relinquished.

-  The proponents' summary of the issue, and committee staff 
synopsis of the problem.

-  Relevant Federal Acts of 1947 and 1970.

-  Two federal patents, dated 1952 and 1955, and a subdivision plat 
of land patented by the 1952 patent.

-  A l ist  of the identified highways effected by this issue.

-  DOT/PF fiscal no+e and bill analysis that the cost to the State 
would be $227 million annually, and that DOT/PF would rather settle the 
cases on an individual basis.

-  Federal Highway Administration bill analysis that the federal 
government could not participate in repurchasing the relinquished rights 
of way.

-  Attorney General's opinion that the bill would violate several 
provisions of the Alaska Constitution.
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M E M O R A N D U M  RE H O U S E  BILL 

T O  R E L I N Q U I S H  R I G H T S - O F - W A Y

A l a s k a  a c h i e v e d  s t a t e h o o d  t w e n t y - f i v e  y ears ago. B e f o r e  

sta t h o o d  the D e p a r t m e n t  of Inter i o r ,  t h r ough c e r t a i n  P u l i c  Land 

Orders, took r i g h t s - o f - w a y  for roads from l a n d o w n e r s  w i t h o u t  com-, 

p e n s a t i n g  the l a n d o w n e r s .  S i n c e  s t a t e h o o d  the D e p a r t m e n t  of 

T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  (DOTPF) , ac t i n g  for the 

State of A l a s k a ,  iL s t i l l  t a k i n g  p r i vate p r o p e r t y  w i t h o u t  c o m p e n­

sat i n g  the l a n d o w n e r s .

In 1966, the A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  Ch. 92 

(HB 415 am) w h i c h  p r o h i b i t e d  such takings by the State. The 

p u r p o s e  of the law was to " a l l e v i a t e  e c o n o m i c  h a r d s h i p  and p h y s i c a l  

and m e n t a l  d i s t r e s s  o c c a s i o n e d  by the taking of land by the S t a t e  

of A l a s k a  [for] w h i c h  no c o m p e n s a t i o n  is paid Co the p e r s o n  

h o l d i n g  title to the la n d . "  The L e g i s l a t u r e  p r o h i b i t e d  any 

further u t i l i z a t i o n  of r i g h t s - o f - w a y  pursuant to v a r i o u s  P u b l i c  

Land O r d e r s  and f e d e r a l  acts.

At the time of S t a t e h o o d  the State rec e i v e d  a quit 

c l a i m  deed f r o m  the f e d e r a l  g o v e r n m e n t  c o n v e y i n g  to the S t a t e  

c e r t a i n  roads b u i l t  by the U n i t e d  States. DOTPF c l a i m s  that the 

quit c l a i m  de e d  al s o  c o n v e y e d  c e r t a i n  e a s e m e n t s  or r i g h t s - o f - w a y  

that we r e  not d e s c r i b e d  t h e r e i n  but included in P u b l i c  Land O r d e r s  

that were not even r e c o r d e d  in the v a r ious R e c o r d e r s  O f f i c e s  

t h r o u g h o u t  the state. D O T P F  p r e s e n t l y  claims a right to h i g h w a y  

r i g h t s - o f - w a y  v a r y i n g  in w idth from 100 to 300 feet s u r r o u n d i n g
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every m a j o r  h i g h w a y  in the s t a t e  and a s m a l l e r  e a s e m e n t  for m o s t  

of the local r o ads t h r o u g h o u t  the state. W h e n  D O T P F  d e t e r m i n e s  

that it n eeds to e x p a n d  or m o d i f y  an e x i s t i n g  r o a d w a y  w h e r e  it 

claims a r i g h t - o f - w a y  e x i s t s  b y  v i r t u e  of the federal g o v e r n m e n t ,  

it does so w i t h o u t  p a y i n g  c o m p e n s a t i o n  to the l a n d o w n e r  for the 

v a l u e  of the p r o p e r t y  t a k e n .

T h e  r e s e r v a t i o n s  for r i g h t s - o f - w a y  and e a s e m e n t s  w e r e  

made by the f e d e r a l  g o v e r n m e n t  b e t w e e n  1947 and 1956. T h e y  w e r e  

set forth in a s e r i e s  of P u b l i c  Land O r d e r s  ( n a m e l y  PLO 601, 757, 

and 1613) and a D e p a r t m e n t  of I n t e r i o r  O r d e r  (DO 2665) w h i c h  w e r e  

not rec o r d e d  in D i s t r i c t  R e c o r d e r s  O f f i c e s  in A l a s k a  but w e r e  

p u b l ished in the F e d e r a l  R e g i s t e r ,  w h i c h  was a p u b l i c a t i o n  u t i l i z e d  

by federal a g e n cies. # t
f  ?

The r i g h t s - o f - w a y  and r e s e r v a t i o n s  were not s p e c i f i c a l l y  

included in the p a t e n t s  is s u e d  to h o m e s t e a d e r s  in Alaska. H o m e­

stead e r s  in A l a s k a  w e r e  n o t  i n f o r m e d  of the e x i s t e n c e  of the e a s e­

ments and r i g h t s - o f - w a y  at the time they w e r e  issued p a t e n t s  and 

did not kn o w  the f e d eral g o v e r n m e n t  was c l a i m i n g  a p o r t i o n  of their 

pro p e r t y  for h i g h w a y  p u r p o s e s .  N o w  D O T P F  is c l a i m i n g  r i g h t - o f - w a y  

e a s e m e n t s  in the same w a y  by  v i r t u e  of the q u i t  c l a i m  deed 

m e n t i o n e d  above.

No l a n d o w n e r  or m e m b e r  of the p u b l i c  can k n o w  w h e r e  

D O TPF claims a r i g h t - o f - w a y  e a s e m e n t  b e c a u s e  those e a s e m e n t s  are



T h e  S u p r e m e  C o u r t  of A l a s k a ,  in S t a t e  v. A . L . T . A . , has held that th 

e a s e m e n t s  are valid. The d e c i s i o n  is w rong and must be r e v e r s e d  

t h r o u g h  the e n a c t m e n t  of a law that w i l l  r e l i n q u i s h  these e a s e m e n t s  

and r e q u i r e  D O T P F  to p a y  just c o m p e n s a t i o n  for lands taken by
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MEMORANDUM

To: Committee members
From: Chairman Coghill
Date: February 19, 1985
Re: SB 141, Relinquishment of rights-of-way

As the attached background information will show, SB 141 is 
intended to release the State's claim to certain portions of highway 
rights-of-way which were not clearly identified in land patents. This 
has given rise to the problem faced by many landowners who live or hold 
land adjacent to highways the State now wishes to upgrade, straighten or 
expand and who have been or could be abruptly and without compensation 
deprived of land they assumed was theirs, and which their legal 
documents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government 
through public land orders or as a result of various Acts of Congress 
during territorial days, and did not necessarily make their way either 
to the homesteaders' patents or the district recorders' offices. This 
has subsequently caused heavy liabilities for the state's title 
insurance companies, who traditionally insure property based upon what 
has been recorded at the recorder's office,  not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Court has ruled that
the State's claims to the rights-of-'..'ay are valid, and therefore, title
insurers are liable for any claims by the insured for takings for which 
the State has declined to compensate the property-owner. Of course, 
this presumes that the property-owner has title insurance. In the many 
instances where the property-owner does not, he or she is simply out of 
luck, and has no recourse to gain compensation.

The background material will more completely go into the history of 
the problem, however, a brief explanation of the enormous fiscal note 
may be in order. We are not sure how DOT/PF generated this much fiscal 
impact, but assume they have figured the repurchase price at top market 
value, and of the entire width of right-of-way (in other words, the 
entire 300 or 500 feet, riot just the portion they will actually need to 
expand a road).

4 T A F P  S Y N C ' S  16
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Alaska Division P.O. Box 1648 
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F e b r u a r y  1 9 ,  1 9 8 5 H R W - A K
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R .  J.  K n a p p ,  C o m m i s s i o n e r  

A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  

J u n e a u ,  A l a s k a

D e a r  C o m m i s s i o n e r  K n a p p :

W e  h a v e  r e v i e w e d  S e n a t e  B i l l  # 1 4 1  i n t r o d u c t e d  i n  t h e  S t a t e  S e n a t e  

F e b r u a r y  8, 1 9 8 5 .  . T his B i l l  i s  s i m i l a r  t o  p r e v i o u s l y  i n t r o d u c e d

l e g i s l a t i o n  a n d  w e  s i l l  h a v e  t h e  f o l l o w i n g  c o n c e r n s :

1. I f  t h e  r i g h t - o f - w a y  r e m a i n i n g  w i l l  o n l y  i n c l u d e  t h e  r o a d

s h o u l d e r s  a n d  t h e  d i t c h i n g ,  s e v e r a l  p r o b l e m s  a r e  e n v i s i o n e d .  

T h e r e  m a y  n o t  b e  s u f f i c i e n t  s i g h t  d i s t a n c e  t o  p r o v i d e  f o r  t h e  

s a f e t y  o f  t h e  t r a v e l i n g  p u b l i c ,  a s  y o u  w o u l d  b e  u n a b l e  t o  c l e a r  

v e g e t a t i o n  o n  t h e  i n s i d e  o f  c u r v e s .  Y o u  w o u l d  b e  u n a b l e  t o  

c l e a n  d i t c h e s  a n d  m a i n t a i n  s t r u c t u r e s  w i t h o u t  e n c r o a c h i n g  o n  

o t h e r  p r o p e r t i e s .  T h e r e  w o u l d  b e  n o  m e c h a n i s m  t o  p r e v e n t  

c o n s t r u c t i o n  o f  f a c i l i t i e s  n e x t  t o  t h e  t r a v e l e d  w a y .

2. It  w a s  t h e  i n t e n t  o f  t h e  F e d e r a l  G o v e r n m e n t  i n  e s t a b i s h i n g  

P u b l i c  L a n d  O r d e r s  t o  p r o v i d e  l a n d  f o r  h i g h w a y  c o n s t r u c t i o n  a t

n o  a d d i t i o n a l  e x p e n s e  t o  t h e  s t a t e s  o r  t h e  U n i t e d  S t a t e s .  I f

t h e  S t a t e  o f  A l a s k a  s h o u l d  c h o o s e  t o  a b a n d o n  t h i s  r i g h t ,  a n d  

l a t e r  f i n d  t h a t  t h i s  r i g h t - o f - w a y  i s  n e c e s s a r y  f o r  t h e  

c o n s t r u c t i o n  o r  o p e r a t i o n  o f  t h e  h i g h w a y ,  t h e r e  c a n  b e  n o  

F e d e r a l  r e i m b u r s e m e n t  f o r  f u n d s  e x p e n d e d  b y  t h e  S t a t e  o f  A l a s k a  

f o r  r e a c q u i s i t i o n .

S e n a t e  B i l l  1 4 1

S i n c e r e l y  y o u r s ,  

J

D i v i s i o n  A d m i n i s t r a t o r
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STATE OF ALASKA 1985 LEGISLATIVE SESSION

___________________ FISCAL NOTE______________

Revision Date:

FISCAL DETAIL . . _ . . .  „ .
Agency Affected: Transportation & Public Facili

An Act releasing claims of Program Category Affected:________________ •

REQUEST
Bill/Resolution No.: 
Title
State land within certain rights of  Design and C o n s t r u c t i o n __________
Sponsor: Coghill_______________way BRU, Program or Subprogram!s) Affected:
Requestor^
Date of Request: February 15, 1985 __________

EXPENDITURES/REVENUES: (Thousands of Dollars)
FV bp FY 8b FY 87 FY 88 FY 89 FY 90

OPERATING
100 PERSONAL SERVICES 75 75 75 75 . 75
200 TRAVEL 1.5 15 15 15 15
300 CONTRACTUAL 1 .750 1.750 1,750 1,750 1,750
400 SUPPLIES

500 EQUIPMENT

500 LAND & STRUCTURES 225.500 225,500 225,500 225,500 225,500
700 GRANTS, CLAIMS

800 MISCELLANEOUS !
TOTAL OPERATING >27.840 227.340 227.340 227.340 227.340

Ch P I imL

c REVENUE

FUNDING: (Thousands of Dollars)
jtNcRnL rui'SLi

rEDERAL ^"'IDS

OTHER

TOTAL

2 2 7 , 3 4 0 227 3 4 0  2 2 7 , 3 4 0 227.340 227.340
i 1

1 1
1 1

POSITIONS:
-Ull- i J ilc.
’ART-TIME

TEMPORARY
--------------------

1 •

1

1

ANALYSIS: Attach a separate page i f  necessary

See attached Analysis

Prepared By: Milton H. Lentz
Division: Standards & TecfyficaJ

Approved by Commissioner 
Agency: Department of Trai1

Distribution (by Agency p 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

paring fiscal note):

Phone
Date:

465-2985 
i-eoruary 14, f985

% /tn rr
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A P P R O V E D ^

Corn
d a t e : a - 1 5 - g i -

B'*.L N O :  Senate Bill No. 141

Tjxle: An Act releasing claims of the State
. to land within certain rights of way

The Department of Transportation and Public Facilities opposes Senate Bill 141. 
This bill would have a major negative impact on the State of Alaska. It could 
restrict our ability to serve the public effectively and create a heavy finan­
cial burden for the State. In addition, there is a concern that, i f  this bill 
is enacted into law, it  will jeopardize present or future federal-aid partici­
pation in highway rights of way.

The validity of these easements has been reviewed by the U.S. Supreme Court and 
the passage of this bill would reverse any legal grounds already established 
through the judicial system.

For further information call Susan Fleischhauer at 465-3900.



ANALYSES OF FISCAL NOTE FOR SENATE BILL 141

T L i s  b i l l  w o u l d  r e l i n q u i s h  h i g h w a y  e a s e m e n t s  c r e a t e d  b y  t h e  f e d e r a l  g o v e r n m e n t  

u n d e r  s e v e r a l  l a w s  a n d  l a n d  o r d e r s .  M o s t  o f  t h e  h i g h w a y  r i g h t s  of  w a y  in t he 

S t a t e  w o u l d  b e  a f f e c t e d .  T h i s  b i l l  w o u l d  r e l i n q u i s h  o r  v a c a t e  a ll t h o s e  

r i g h t s  of w a y  e x c e p t  t h o s e  p o r t i o n s  w h i c h  a r e  p h y s i c a l l y  o c c u p i e d  o n  t h e  ef­

f e c t i v e  d a t e  of  t h e  Act .  U n d e r  t h i s  A c t ,  t h e  a d j a c e n t  l a n o o w n e r s  w o u l d  i m m e­

d i a t e l y  b e c o m e  o w n e r s  o f  t h e  a f f e c t e d  r i g h t s  o f  w a y  e x c e p t  t h o s e  p o r t i o n s  b e­

t w e e n  s l o p e s  a n d  d i t c h e s .

T h e  e n a c t m e n t  o f  t h i s  b i l l  w o u l d  p u t  t h e  D e p a r t m e n t  i n  t h e  p o s i t i o n  of  h a v i n g  

to p u r c h a s e  a n y  r i g h t s  o f  w a y  n e e d e d  f o r  p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e  ( b r u s h  

c u t t i n g  a n d  s n o w  s t o r a g e ) ,  p r o t e c t i o n  of  u t i l i t y  p e r m i t  a r e a s ,  p e r m i t t e d  

e n c r o a c h m e n t s ,  etc .

T h e  c o s t  of  a.1 m o s t  a l l  f u t u r e  u p g r a d i n g  o r  w i d e n i n g  of e x i s t i n g  h i g h w a y s  a n d

t h e  b u i l d i n g  of  p l a n n e d  h i g h w a y s  w o u l d  be  i n c r e a s e d  d r a s t i c a l l y  b e c a u s e  of t h e

e x p e n s e  of  a c q u i r i n g  a d d i t i o n a l  r i g h t  of  w a y .  T h i s  b i l l  w o u l d  a l s o  a f f e c t  

f e d e r a l  f u n d i n g  o n  f e d e r a l - a i d  p r o j e c t s .  It  is t h e  F e d e r a l  H i g h w a y  A d m i n i s­

t r a t i o n’s p o s i t i o n  t h a t  t h e r e  c a n  be n o  f e d e r a l  r e i m b u r s e m e n t  f o r  f u n d s  e x­

p e n d e d  b y  t h e  S t a t e  of A l a s k a  f o r  t h e  a c q u i s i t i o n  of r i g h t  o f  w a y  f r o m  l a n d s

s u b j e c t  to t h e  r e s e r v a t i o n  c o n t a i n e d  i n  t h e  1 9 4 7  Act .

T h i s  f i s c a l  n o t e  is  b a s e d  o n  t h e  f o l l o w i n g  a s s u m p t i o n s :

1. P r i m a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  3 0 0 - f o o t  r i g h t s  of w a y  in g e n e r a l  b u t  

p h y s i c a l l y  o c c u p y  1 0 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

2. S e c o n d a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  2 0 0 - f o o t  r i g h t s  of w a y  b u t  p h y s i c a l l y

o c c u p y  6 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

3. T h e  S t a t e  w o u l d  h a v e  to r e a c q u i r e  a p p r o x i m a t e l y  o n e  h a l f  t h e  r e l i n q u i s h e d  

r i g h t s  of  w a y  f o r  p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e ,  c l e a r  z o nes, u t i l i t y

p e r m i t s ,  etc. T h i s  w o u l d  h a v e  to b e  d o n e  a s  e x p e d i t i o u s l y  a s  p o s s i b l e  to

s a t i s f y  m a i n t e n a n c e  a g r e e m e n t  o b l i g a t i o n s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  o n  

f e d e r a l - a i d  h i g h w a y s .



• C a n g rc a a n f  J u n e  1,  1938 (52 - t a t .  609) ,  a s  a m e n d e d  b y  t h e  A c t  o f  J u l y  16,  1965 (59 ’■ ; 'f e
g r t r t f s i i a w r w pptsTrannuhsric m o o a i x a tr t i jp e C c  ' t a t .  667) ,  t h e  c l n l n  o f  Verrxn Ler_-.e l o f a t e d t  

■ h u  been  e s ta b lis h e d  a n d  t h a t  th e  re q u ir e m e n ts  o f  la w  p e r ta in in g  t o  t h e  c la im  h a v e  b e e n  m e t .  f o r  t h e  .
. ‘ fu lkm  ingH lcaeriU vl l a n d :  *, - - *, _ . - y ,  :

■k :•• • • ■ ;  5; . ■ Seonri H erW lan , Alaska. Jv'.-v •" '--Ti- . • •

.... .. .. . . W .  33. Lot isl
- T h e  a r e a  d e sc r ib ed  e o n tn in a  2.50 a c re s ,  a c c o rd in g  to  t h e  o d k ls !  p la t  o f  '> •  s u r r e y  o f  t h e  '':£v

n a id  land , o n  file in  t h e  B u re a u  o f  L a n d  M s n s g r m e n t :  P e p e n d e n t  R e s u r v e y  o r f i c J  a l l y  f i l e d  
h p . - l l  16.  1952.

X O tV K N O W  Y E , T h a t  th e  U N IT E D  S T A T E S  O F  A M E R IC A . in  c o n s id e ra t io n  o f  t h e  p ro m ises ,
P O E S  H E R E B Y  G R A N T  u n to  th e  s a id  c la im a n t  a n d  to  th e  h e ir s  o f  t h e  s a id  c la im a n t  t h e t r a c t a b o v e  
d e sc r ib e d ;  T O  H A V E  A N D  T O  H O L D  th e  sa m e , t o g e th e r  w ith  a l l  th e  r ig h ts ,  p r iv i le g e s , im m u n it ie s ,  ' -  
a n d  a p p u rte n a n c e s , o f  w h a tso e v e r  n a tu re ,  th e r e u n to  b e lo n g in g , u n to  t h e  s a id  c la im a n t  a n d  to  t h e  h e ir s  
a u d  a s s ig n s  o f  th e  s a id  c la im a n t f o re v e r ;  s u b je c t  to  ( 1) a n y  v e s te d  a n d  n cc ru o d  w a te r  r ig h ta  f n r  m in ­
in g , a g r ic u ltu ra l ,  m a n u fa c tu r in g ,  o r  o th e r  p u rp o se s , a n d  r ig h ts  to  d i tc h e s  a n d  ro se rv o ir s  u se d  in  c o n n ec ­
tion  w ith  su c h  w a te r  r ig h ts ,  a s  m a y  be reco g n ized  a n d  ack n o w led g e d  b y  th e  lo ca l c u s to m s , la w s , a n d  
decisions o f  c o u r t s :  (2) th e  r e s e rv a tio n  o f  a  r ig h t-o f -w a y  f o r  d itc h e s  o r  c a n a ls  c o n s tru c te d  b y  th e  a u th o r ­
i ty  o f  th e  U n ited  S la te s ,  in  a c co rd a n c e  w i th  th e  a c t  o f  A u g u s t  30. 1890 (2E S t a t -  391.  13 I*. S .  C . se e . . 
913) ,  a u d  (3) th e  r e s e rv a tio n  o f  a  r ig h t-o f -w a y  f o r  ro a d s , ro a d w a y s , h ig h w a y s , t ra m w a y s ,  t r a i l s ,  b r id g e s ,  
a n d  a p p u r te n a n t  s t r u c tu r e s  c o n s tru c te d  o r  to  b e  c o n s tru c te d  b y  o r  u n d e r  a u th o r i ty  o f  th e  U n i te d  S t a te s  
o r  b y  a n y  S t a te  c re a te d  o u t  o f  th e  T e r r i to r y  o f  A la s k a , in  a c c o rd a n c e  w i th  t h e  a c t  o f  J u ly  21. 1917 <61 
S t a t -  -119, 48 U . S .  C . aec. 32l d ) .  T h e r e  is  a lso  re se rv e d  to  Die U n ite d  S t a le s  a  r ig h t-o f -w a y  f u r  t h e  
co n s tru c tio n  o f  ra i l ro a d s ,  te le g ra p h  a n d  te le p h o n e  lilies, in  a c co rd a n c e  w ith  se c t io n  1 o f  t h e  a c t  o f  M a rc h  
12.1914 (38 S U L ,303,48 U . S . C . sec . 303) E x c e p t i n g  n n d  r e s e r v i n g ,  a l s o ,  t o  t h e  T n H o d  

S t a t e s ,  n i l  o l ’ .  r a u ,  s n d  o t h e r  n l n e m l  d e p o s i t s .  I n  t h e  l a n d  s o  p a t e n t e d ,  t o f c t h e r  
v l t h  t h e  r l r h t  t o  p r o s p e c t  f o r .  m in e ,  e n d  re m o v e  t h e  a n m  a c c o r d i n g  t o  t h e  p r o v i s i o n s  
o r  s o l d  A c t  o f  J u n e  1,  1938.  T h i s  p a t e n t  d s  s u b j e c t  t o  a  r l r h t - o f - u s y  n o t  e x c e e d i n g  . ■ u> 

• 33 f e e t  l r .  u l d t h ,  f o r  ro a id -m y  e n d  p u b l i c  u t i l i t i e s  p u r p o s e s ,  t o  b e  l o c a t e d  a l o n e  t h e  R K ?  
s o u t h  n n d  e a s t  b r u n d v r l e s  o f  s a i d  l a n d .  A ts 'T

P o s e r r l a - u n t o  t h e  " n l t o d  S t a t e s ,  I t s  r o r z l t t o s  o r  l t c o r a o i ,  t h o  r l  - h t  t s  o r . t e r  
'  i rv > n , o e c i —- a r.d  a s - ,  on ;/ - u r l  o r  a l l  o f  s c l -1 l a n d s  f o r  t h e  p u r - 'v s a s  " r o ~ l d -:4 I n  t h e  

A c t  o f  J ’lr-o 10,  1920, '  ( M  S t a t .  l 'J c iy )  a n d  s u s j o - t  t o  t h o  c - r . i l t l - n s  a r .d  l l r . l t a M - n s  
o f  S o e t '. s a  S i; o f  s a i d  A c t ,  _nr a r .o r .d e d  b ;/ t h e  A n t  o f  A u - i s t  2c ,  1955 (-'-9 S t a t .  j £ v ) .

IN  T e s t im o n y  W llE R ro r, th e  u n d e ra ig n e d  a u th o r iz e d  o l lk e r  o f  
th e  B u re a u  o f  L a n d  .M a n a g e m e n t in  a c c o rd a n c e  w i th  th e  
p ro v is io n s  o f  th e  A c t o f  J u n e  17,  1948 ( 62 S l a t ,  476) ,  h a s ,  

n n t ic I K  11 I t r l  • In  th e  n a m e  o f  th e  U n ited  S ta te s ,  c a u se d  th e s e  le t t e r s  t o  b e  ...V .-
• L i r i l f d  « B W .  m a d e  P a te n t ,  a n d  th e  S ea l o f  th e  B u re a u  l»  b e  h e re u n to  • ; - 3'

A /  -a  O  .S affixed ,
*u / a  i i « ."P , C iv e n  u n d e r  m y  h a n d , in  t h e  D is tr ic t  o f  C o lu m b ia , t h e
' / p  ‘ t / r / . i  -  FOURTH d a y  o f  OCVOTER in  t h e  y e a r  o f
/  .M inina s i OM t ? •  u u r  L o rd  o n e  th o u sa n d  n in e  h u n d re d  a n d  F F T T ^ T /3

O U lW itt— -■■a?- - A .  — a n d  o f  th e  In d c o c n d c n c e o f  th e  U n ited  S ta te *  t h e o n e h u n d r e d

Lr-
  ■, .  , 3, - . ' .  a n d o f  th e  In d ep e n d e n c e  o f  th e  U n ite d  S t a te s  t h e  o n e  h u n d r e d

■ ^ J y /  ^ a n d  EIG H TIETH ,

F o r  th e  D ire c to r ,  B u re a u  o f  L a n d  M a n a g e m e n t.

B y -------------- /S S L u c - _   -nd’
A c t in g  O r / ,  /w .w .E O D C  S a c t l o o

P a te n t  N u m b e r — ^ ' • < > « »  •

Y\cj S  VHT&^X WITH RI6H T-0F- WA~f

AtfdD R-O-lM. FR5iV\ I1 H 1  FfeD E fiA l, t\CT
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H I G H W A Y  R I G H T - O F - W A Y

II. T h r o u g h  R o a d s

a. R i c h a r d s o n  H i g h w a y

b . G l e n n  H i g h w a y

c. H a i n e s  H i g h w a y

d. S e w a r d - A n c h o r a g e  H i g h w a y  ( e x c l u s i v e  o f  t h a t  p a r t  t h e r e o f  w i t h i n  

b o u n d a r i e s  o f  t h e  C h u g a c h  N a t i o n a l  F o r e s t )

I. A l a s k a  H i g h w a y

e. A n c h o r a g e - L a l c e  S p e n a r d  H i g h w a y

f. F a i r b a n k s - C o l l e g e  H i g h w a y

III. F e e d e r  R o a d s

a. A b b e r t  R o a d

b . T a y l o r  H i g h w a y

c. P a l m e r - M a t a n u s k a - W a s i l l a -  

K n i k  R o a d

d. G l e n n  H i g h w a y  J u n c t i o n - F i s h o o k  

J u n c t i o n - W a s i l l a - K n i k  R o a d

e. S l a n a - N e b s a n a  R o a d

f. U n i v e r s i t y - E s t e r  R o a d

g. K e n a i  J u n c t i o n - K e n a i  R o a d

h. M a n l e y  H o t  S p r i n g s - E u r e k a  R o a d

i. P a x o n - M c K i n l e y  P a r k  R o a d  

j. I d i t a r o d - F l a t  R o a d

IV. L o c a l  R o a d s  ( u n i d e n t i f i e d  b y  n a m e ;  

r i g h t - o f - w a y )

k. N o r t h  P a r k  B o u n d a r y -  

K a n t i s h n a  R o a d

1. N o m e - C o u n c i l  R o a d

m. S e w a r d  P e n i n s u l a - T r a m  R o a d

n. N o r t h w a y  J u n c t i o n -  

A i r  p o r t  R o a d

o. P a l m e r - F i n g e r  L a k e -  

W a s i l l a  R o a d

p. C e n t r a l - C i r c l e  H o t  S p r i n g s -  

P o r t a g e  C r e e k  R o a d

q. S t e r l i n g  L a n d i n g - O p h i r  R o a d

r. D i l l i n g h a m - W o o d  R i v e r  R o a d

s. N o m e - B e s s i e  R o a d

feet e it h e r  side of ce nt er  line

o p

TrtKOOCrtt- ^
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July 24,1047 
[U .R . 1554] 

[Public La'v 229]

Alaska.

48 U. 8. 0. (S 321a- 
327.

Reservation of rlpht- 
of-way for roads, etc.

PU B L IC  LAW S—CHS. 313-315—JULY 24, 1017 [01 Stat.

Payment for Taluo 
of crops, etc.

[C H A P T E R  313]
A N  A CT

To am end the A ct en titled  "A n A ct providing for th e  transfer of th e  duties 
au thorized  and  au th o rity  conferred by law  upon tu e  board  of road commis­
sioners in the T errito ry  of A laska to  th e  D ep artm en t of tho  In terio r, and for 
o ther purposes’’, approved  Juno  30, 1932.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That tho act entitled 
“An Act providing for the transfer of the duties authorized and 
authority conferred by law upon the board of road commissioners in 
the Territory of Alaska to the Department of the Interior, and for 
other purposes”, approved June 30, 1932 (47.Stat. 446), is hereby 
amended by adding at the end thereof the following new section: 

“ S e c . 5. In all patents for lands hereafter taken up, entered, or 
located in the Territory of Alaska, and in all deeds by tho United 
States hereafter conveying any lands to which it may have reacquired 
title in said Territory not included within the limits of any organized 
municipality, there shall be expressed that there is reserved, from tho 
lands described in said patent or deed, a right-of-way thereon for 
roads, roadways, highways, tramways, trails, bridges, ana appurtenant 
structures constructed or to be constructed by or under the authority 
of the United States or of any State created out of the Territory of 
Alaska. When a right-of-way reserved under the provisions of this 
Act is utilized by the United States or under its authority, the head 
of the agency in charge of such utilization is authorized to determine 
and make payment for the value of the crops thereon if not harvested 
by the owner, and for the value of any improvements, or for the cost 
of removing them to another site, if less than their value.”

Approved July 24, 1947.

FEO E IZAU M O  H-l&HWAf -  H 7 <?

ALASKAN ASSISTANCE

Sec. 138. (a )  Subsection (b ) of section 7 of the F edera l Aid
H ighw ay A ct of 1966 is am ended to read  as fo llow s:

" (b )  T here  is hereby au thorized  to be app rop ria ted  fo r  construc­
tion  of F edera l-a id  h ighw ays of the  S ta te  of A laska, ou t o f the 
H ighw ay T ru s t F und  and in add ition  to  fu n d s otherw ise m ade avail­
able to the  S ta te  of A laska under t itle  23, U nited  S ta tes  Code, $20,-

43. 23 U.S.C.A. } 307(b). 44. 23 U.S.C.A. 5 606.

2028

000,000 fo r  each of th e  fisca l years  end ing  Ju n e  30, 1972 and  Ju n e  
30,1973."

(b ) A ny righ t-o f-w ay  fo r  roads, roadw ays, highw ays, tram w ays, 
tra ils , bridges, and  a p p u rte n a n t s tru c tu re s  reserved  by section 321 
(d ) of t itle  48, U nited  S ta te s  Code (61 S ta t. 418, 1947), no t utilized 
by th e  U nited  S ta tes  o r  by th e  S ta te  or te r r i to ry  of A laska p rio r to 
the da te  of en ac tm en t hereof, shall be and hereby  is vacated  and 
re linqu ished  by th e  U nited  S ta tes to  th e  end and  in te n t th a t  such 
rese rv a tio n  shall m erge w ith  th e  fee and  be fo rever extinguished.

f e d e r a l a c ts  o f  m i % \°no



HILL SHEFFIELD, GOVERNOR

REPLY TO:

DEPARTM ENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

□  1031 W 4th A VENUE 
SU ITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (907) 276-3550

March 5, 1985

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SU ITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

^  POUCH K  - STATE CAPITOL
JUNEAU. ALASKA 99811
PHONE: (907) 465-3600

465-3603

Mr, Blake Call, Secretary 
Senate Transportation Committee 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Mr. Call:

This letter is in response to your request for our 
analysis of SB 141 which has as its subject matter Public Land 
Orders 601, 757, 1613 and Department Order 2665.

Public Land Orders 601, 757, 1613 and Department Order
2665 are responsible for the creation of 80 percent of the public 
road rights-of-way in Alaska. Moreover, the legal validity of 
the rights-of-way and easements created by these land orders was 
upheld by the Alaska Supreme Court against numerous legal chal­
lenges raised by the Alaska Land Title Association in a case that 
went all the way up to the U.S. Supreme Court. See Alaska Land 
Title Association v. State of Alaska, 667 P.2d 714 (Alaska 1983), 
cert, denied, 104 S.Ct. 704 (1984).

The effect of SB 141 would be to require the state to 
vacate and relinquish to certain private landowners significant 
portions of public highway rights-of-way that were created by PLO 
601, PLO 757, PLO 1613" and D.O. 2665. Specifically, those 
portions of the rights-of-way not physically occupied on the 
effective date of the bill would have to be relinquished by the 
state.

There are at least two major legal concerns raised by 
this bill. The first involves article IX, section 6, of the 
Alaska Constitution. This provision reads as follows:

Re: Request for Opinion on S3 141
Our File: 366-380-85

Section 6. PUBLIC PUB.POSE. No tax shall be 
levied, or appropriation of public money made, or
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public property transferred, nor shall the public 
credit be used, except for a public purpose.

The easement rights created by PLO 601, PLO 757, 
PLO 1613, and D.O. 2665 are held in common by the general public. 
These rights, therefore, are a form of public property. The 
clear effect of Senate Bill 141 is to transfer this public prop­
erty to certain private individuals. This is so because the 
bill, while relinquishing public road easements held in common by 
the general public, bestows the right to the fair market value of 
these easements upon those private landowners whose property was 
previously subject to them. See sections 2 and 3 of SB 141. The 
bill, in effect, transfers public property to private individuals 
who would not pay anything to the state for the value of the 
rights transferred to them. Such a transfer, on its face, would 
appear to violate the public purpose provision of the state Con­
stitution. This is underscored by the fact that the public, if 
it requires the vacated road easement area for future road 
improvement, must purchase it back from private ownership. Only 
these private individuals would benefit from this arrangement and 
the repurchase costs would probably be significant. Thus, it is 
difficult to understand how this bill would not violate the pub­
lic purpose requirement of article J.X, section 6, of the Alaska 
Constitution that must be met whenever public property7 is 
transferred. 1/

A second legal difficiiity concerns article 1, section 
1, of the Alaska Constitution. This provision provides that all 
persons are entitled to equal rights under the law and, converse­
ly, prohibits unfair distinctions between classes of persons.

1 /  Because this bill would eliminate significant portions of 
public road easements, it would most likely have a negative 
effect on public access to various areas of the state. As a 
result, SB 141 appears to be inconsistent with article VIII, 
sections 1 and 2 of the Alaska Constitution. Article VIII, 
Section 1 states that it is the policy of the state "to encourage 
the settlement of its lands and development of its resources by 
making them available for maximum use consistent with the public 
interest." Article VIII, section 2 requires the legislature to 
"provide for the utilization, development, and conservation of 
all natural resources belonging to the state . . . for the
maximum benefit of its people."
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See Ale v. State, 484 P.2d 677 (Alaska 1971); Leege v. Martin, 
379 P.2d 447 (Alaska 1963) .

The effect of this bill is to divest the general public 
of its right to utilize significant portions of the public road 
easements created by public land orders. Since the effect of 
this divestment would be to eliminate the public's right to claim 
these public road easements, only those private individuals own­
ing land fronting on the public roads created by these land 
orders would benefit from this divestment. That is to say, after 
the effective date of this bill, the public, acting through the 
state, would have to purchase from this class of individuals the 
right to use the same public road easements that were previously 
owned by the public.

In sum, as matters stand now, the public road rights 
granted by these land orders are owned by all members of the pub­
lic in common. Should this bill become law, it would mean that 
the cash value of these rights, rights which were formerly held 
by all, would be granted to a class of property owners, i.e. , 
those individual property owners fortunate enough to own land 
fronting on the very roadways created by these public land or­
ders. Thus the practical effect of this bill is to take away 
potentially valuable property rights owned by the general public 
as a whole and bestow the right to the fair market value of these 
rights upon a class of private individuals. Since article I, 
section 1 of the Alaska Constitution adopts the principle that 
"all persons are equal and entitled to equal rights, oppor­
tunities, and protection under the law," the granting of special 
privileges by this bill to a particular class at the expense of 
the public may very well violate this provision.

At present, only one class of persons exists relative 
to the public road easements created by these public land orders. 
This class is made up of members of the general public who own 
these public road easements in common. Should this bill become 
law, these easement rights would, in effect, be taken from the 
general public. 2/ The right to the cash value of these public 
road easement rights would then be bestowed, not on the general

2/ This "taking" from each member of the public by itself may 
violate article XIII, section 16 of the Alaska Constitution which 
provides that "no person shall be involuntarily divested of . . . 
his interests in lands . . ." unless the divestment is for a 
public purpose and he is paid just compensation.



Mr. Blake Call, Secretary 
Senate Transportation Committee 
Alaska State Legislature 
366-380-85

public as a whole, but c-1 a special class of property owners. 
This bill, in effect, would create two classes of persons: the
class of all those members of the general public who do not own 
real property fronting on the roadways created by the public land 
orders and the class of those property owners who do own property 
fronting on the roadways created by these public land orders. 
This latter class would then be given the right to the fair mar­
ket value of the easements previously owned by the entire public. 
It is likely that such discriminatory treatment is barred by 
article I, section 1, of the Alaska Constitution.

Sincerely,

NORMAN C. GORSUCH 
ATTORNEY GENERAL

By; 'VbJ2- UYl^VJ 
Jauk B. McGee
Assistant Attorney General

March 5, 1985
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P E R C E N T A G E  O F  A R E A  S U B J E C T  T O  P L O  T A K I N G S  W I T H O U T

COMPENSATION *

Due to t h e  e x i s t i n g  A l a s k a  S u p r e m e  C ourt c a s e s  i r J i c a t i n g  

t h a t  l a n d  h o m e s t e a d e d  a f t e r  A u g u s t  10, 1949 m a y  h a v e  t h e  

e a s e m e n t s  t a k e n  w i t h o u t  c o m p e n s a t i o n ,  the f o l l o w i n g  are b e s t  

g u e s s  e s t i m a t e s  of  la n d  in t h e  f o l l o w i n g  areas th a t  w o u l d  be 

s u b j e c t  t o  t a k i n g  w i t h o u t  c o m p e n s a t i o n :

A n c h o r a g e  - 6 0 % - 7 5 %

K e n a i  -  90%

F a i r b a n k s  - 5 % - 1 0 %

J u n e a u  - 5 % - 1 0 %

A s  y o u  c a n  see in the A n c h o r a g e  and K e n a i  areas, this m e a n s  

t h a t  the m a j o r i t y  o f  the land b o r d e r i n g  t h e s e  r o a d s  m a y  be  t a k e n  

w i t h o u t  a n y  c o m p e n s a t i o n  w h a t s o e v e r .



A p o i n t  w a s  m a d e  at the H e a r i n g  3-6-85 for S e n a t e  B i l l  141

that b a n k s  r e q u i r e d  i n s u r a n c e  p o l i c i e s  o n  mo 3 t  of the i v b a n  

t r a n s a c t i o n s .  H o w e v e r ,  there is a b a s i c  d i s t i n c t i o n  b e t w e e n  an 

o w n e r’s p o l i c y  and a b a n k ' s  p o l i c y  k n o w n  as a m o r t g a g e e ' s  

p o l i c y „ T h e  o w n e r ' s  p o l i c y  i n s u r e s  title to be in the n a m e  of 

the fee o w n e r  o f  the p r o p e r t y ,  e.g. J o h n  Smith. The m o r t g a g e e ' s  

p o l i c y  d o e s  n o t  insure title is held in any p a r t i c u l a r  p e r s o n ,  

but o n l y  i n s u r e s  that the m o r t g a g e  to the b a n k  has a c e r t a i n  

p r i o r i t y  as to o t h e r  r e c o r d e d  i n s t r u m e n t s .  M a n y  times an o w n e r  

p a y s  for a m o r t g a g e e ' s  p o l icy, but d o e s  not p a y  for an o w n e r ' s  

p o l i c y  w h e r e b y  he is not i n s u r e d  and in fact if loss o c c u r s  t o  

the l e n d i n g  ins t i t u t e ,  the t i t l e  i n s u r a n c e  c o m p a n y  m a y  s u e  the 

o w n e r  u n d e r  the d o c t r i n e  of s u b r o g a t i o n  to r e c o v e r  a n y  l o s s e s . 

O f t e n  times, a m o r t g a g e e ' s  p o l i c y  is the o n l y  one a c q u i r e d  and

t h a t  o w n e r ' s  g o  u n i n s u r e d  as to t h e i r  p r o p e r t y .  T h i s  is

e s p e c i a l l y  true in m o r e  r ural areas.

O W N E R S  V.  M O R T G A G E E ' S  T I T L E  I N S U R A N C E  P O L I C Y



S t a t e  o r  A l a s k a  
o m c c  or t m c  aove«*no»

lioiu . ?.j
N o v e m b e r  19, 1984

'5) E §  1 OW1
<U !.v.R 7  1 9 8 5 J

T h e  H o n o r a b l e  F r a n k  M u r k o w s k l  
> U n i t e d  S t a t e s  S e n a t e
3 1 7  H a r t  B u i l d i n g  GROH, EGGERS &  PRICE

W a s h i n g t o n ,  D C  20510

D e a r  F r a n k :

I h a v e  b e e n  i n f o r m e d  t h a t  r e p r e s e n t a t i v e s  o f  t h e  A l a s k a  L a n d  
T i t l e  A s s o c i a t i o n  (ALTA) m a y  a 3 k y o n  t o  c o n s i d e r  i n t r o d u c i n g 
l e g i s l a t i o n  c o n c e r n i n g  h i g h w a y  e a s e m e n t s  c r e a t e d  b y  p u b l i c  
l a n d  o r d e r s  a n d  d e p a r t m e n t  o r d e r s  i s s u e d  b y  t h e  D e p a r t m e n t  
o f  I n t e r i o r  f r o m  1943 t h r o u g h  1958. I a m  w r i t i n g  t o  l e t  y o u  
k n o w  o f  o u r  st r p n g  o p p o s i t i o n t o  s u c h  l e g i s l a t i o n ,  f o r  t h e  
r e a s o n s  d e t a i l i d b e l o w ^

T h e  c e n t r a l  i s s u e  is w h e t h e r  e x i s t i n g  S t a t e  a n d  f e d e r a l  
s t a t u t e s  l i m i t  the S t a t e ' s  r i g h t  t o  u t i l i z e  p u b l i c  r o a d  
e a s e m e n t B  g r a n t e d  b y  p a r t i c u l a r  p u b l i c  l a n d  o r d e r s  a n d  
d e p a r t m e n t  o r d e r s .  The A l a s k a  S u p r e m e  C o u r t  h a s  c l e a r l y  
d i s a g r e e d  w i t h  A L T A ' s  v i e w  t h a t  e x i s t i n g  l a w s  (the A l a s k a  
R i g h t - o f - W a y  A c t  o f  1 9 6 6  a n d  A S  3 4 . 1 5 . 2 9 0 )  p r o h i b i t  t h e  
S t a t e  f r o m  u t i l i z i n g  t h e  p o w e r s  g r a n t e d  i n  P u b l i c  L a n d  O r d e r  
6 0 1  a n d  D e p a r t m e n t  O r d e r  2 6 6 5  t o  e x p a n d  o r  w i d e n  p u b l i c  
r o a d s .  In J a n u a r y  1984, the U.S. S u p r e m e  C o u r t  d e n i e d  
A L T A ' s  r e q u e s t  t o  r e v i e w  t h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n .

W i t h  s t a t e h o o d ,  t h e  r o a d  p o w e r s  o r i g i n a l l y  g r a n t e d  b y  a 
s e r i e s  o f  D e p a r t m e n t  o f  I n t e r i o r  p u b l i c  l a n d  o r d e r s  a n d  
d e p a r t m e n t  o r d e r s  w e r e  t r a n s f e r r e d  to  t h e  S t a t e .  In 1 9 6 6 ,  
t h e  A l a s k a  L e g i s l a t u r e  l i m i t e d  t h o s e  p o w e r s .  T h e  A l a s k a  
L e g i s l a t u r e  h a s  r e c e n t l y  c o n s i d e r e d  l e g i s l a t i o n  f u r t h e r  
l i m i t i n g  t h o s e  p o w e r s  b u t  h a s  n o t  a c t e d  o:i it t o  d a t e .
W e  b e l i e v e  t h a t  f e d e r a l  l e g i s l a t i o n  in t h i s  a r e a  w o u l d  b e  an 
u n w a r r a n t e d  i n t r u s i o n  i n t o  m a t t e r s  b e s t  a d d r e s s e d ,  i f 
n e c e s s a r y ,  a t  the S t a t e  level.

T h e  A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  e s t i m a t e s  t h a t  t h e  t o t a l  m o n e t a r y  i m p a c t  t o  t h e  
S t a t e ' s  r o a d  p r o g r a m  c o u l d  u l t i m a t e l y  r e a c h  s e v e r a l  h u n d r e d  
m i l l i o n  d o l l a r s  if  t h e  A L T A  p r o p o s a l  w e r e  e n a c t e d .



T h e  H o n o r a b l e  F r a n k  M u r k o w s k i P a g e  T w o
N o v e m b e r  19, 1984

P r o p e r t y  o w n e r *  p u r c h a s e  t i t l e  i n s u r a n c e  p r e c i s e l y  to 
p r o t e c t  t h e m s e l v e s  f r o m  the p r o b l e m s  p r e s e n t e d  b y  the  
p r e s e n t  s i t u a t i o n .  T o  e n act l e g i s l a t i o n  a b s o l v i n g  the t i t l e  
i n d u s t r y  o f  i t s  r e s p o n s i b i l i t i e s  for t h i s  i s s u e  w o u l d  s i m p l y  
s h i f t  t n e  c o s t s  t h a t  the p r i v a t e  e n t i t y  h a s  a g r e e d  to  b e a r  
b y  c o n t r a c t  o n  to  the public.

T h e  A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in t h i s  m a t t e r  a l s o  
d e t e r m i n e d  t h a t  t h e  p u b l i c a t i o n  o f  t h e  D e p a r t m e n t  o f  t h e  
I n t e r i o r  o r d e r s  in t h e  F e d e r a l  R e g i s t e r  p r o v i d e d  p r o p e r  
n o t i c e  a n d  t h a t  t h e  t i t l e  i n d u s t r y  s h o u l d  h a v e  b e e n  
c o g n i z a n t  o f  t h e  e f f e c t  of  t h e  o r d e r s .  It s h o u l d  b e  n o t e d  
t h a t  t i t l e  c o m p a n i e s  n o w  e x e m p t  t h e s e  r i g h t s - o f - w a y  f r o m  
t h e i r  i n s u r a n c e  p o l i c i e s .  C o n s e q u e n t l y ,  t h e y  h a v e  a l r e a d y  
t a k e n  s t e p s  t o  l i m i t  t h e i r  c o n t r a c t u a l  l i a b i l i t y .

I a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  o u r  v i e w s .  P l e a s e  l e t  m e  
k n o w  i f  y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n t s .

cc: T h e  H o n o r a b l e  T e d  S t e v e n s
U n i t e d  S t a t e s  S e n a t o r

T h e  H o n o r a b l e  Don Y oung  
U n i t e d  S t a t e s  R e p r e s e n t a t i v e

T h e  H o n o r a b l e  N o r m a n  G o r e u c h  
A t t o r n e y  G e n e r a l

4

T h e  H o n o r a b l e  D i e h a r d  K n a p p  
C o m m i s s i o n e r
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s

M r .  J o h n  W. K a t z
D i r e c t o r ,  W a s h i n g t o n  D.C. O f f i c e

S i n c e r e l y

B i l l ____________
G o v e r n o r
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R .  J .  K n a p p ,  C o m m i s s i o n e r  

A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  

J u n e a u ,  A l a s k a

D e a r  C o m m i s s i o n e r  K n a p p :

S e n a  ̂ e _ B i  _1_1_ _1 4_1

T h e  e n c l o s e d  i s  a p a p e r  Gary... W i l s o n  d i d  f o r  m e  e x p l a i n i n g  t h e  

d i f f e r e n c e s  i n  1 9 4 7  A c t  e a s e m e n t s  a n d  P u b l i c  L a n d  O r d e r  ( P L O )  

e a s e m e n t s .  S i n c e  t h e  1 9 4 7  A c t  e a s e m e n t s  i n  e s s e n c e  n o  l o n g e r  

e x i s t  I t h i n k  i t  w o u l d  b e  h e l p f u l  t o  a l l  o f  u s  i f  d i s c u s s i o n s ,  

i n c l u d i n g  e x a m p l e s ,  o n l y  r e f e r r e d  t o  P L O  e a s e m e n t s .

O u r  o f f i c e  w o u l d  c e r t a i n l y  b e  w i l l i n g  t o  w o r k  w i t h  y o u  i n  

r e s o l v i n g  t h i s  i s s u e .  T h e  r e s o l u t i o n  w o u l d  s e e m  t o  t i e  i n  w i t h  

y o u r  p l a n  t o  d e v e l o p  a n  i m m e d i a t e ,  i n t e r m e d i a t e ,  a n d  l o n g  t e r m  

p r o g r a m  o f  p r o p o s e d  i m p r o v e m e n t  p r o j e c t s .  O n c e  t h i s  i s  d o n e  y o u  

c o u l d  d e t e r m i n e  w h i c h  o f  t h e  p r o p o s e d  i m p r o v e m e n t s  i n v o l v e  P L O  

e a s e m e n t s .  W e  c o u l d  t h e n  a g r e e  t o  t h e  n u m b e r  o f  l a n e s  n e e d e d ,  a n d  

a t y p i c a l  s e c t i o n ,  i n c l u d i n g  s h o u l d e r s  a n d  d i t c h e s ;  p l u s  a n y  

a d d i t i o n a l  a r e a s  n e e d e d  t o  m a i n t a i n  y o u r  r o a d w a y .  L a n d s  b e y o n d  

w h a t  w e  a g r e e  a r e  n e e d e d  c o u l d  t h e n  b e  u n e n c u m b e r e d  b y  P L O  

e a s e m e n t s .

U.S Department 
of Transportation
Federal Highway 
Administration

T h e  m e c h a n i c s  o f  h o w  t h i s  c o u l d  b e  r e c o r d e d  n e e d s  t o  b e  e x p l o r e d .  

F o r  i n s t a n c e ,  c o u l d  t h e  r i g h t - o f - w a y  l i n e s  b e  e s t a b l i s h e d  f r o m  

a r e i a l  p h o t o g r a p h y  a n d  m a t h e m a t i c a l  c a l c u l a t i o n s ?  W o u l d  s o m e t h i n g  

l i k e  t h i s  b e  r e c o r d a b l e ?  I f  s o ,  t h i s  c o u l d  b e  d o n e  r a t h e r  

q u i c k l y .  H o w e v e r ,  i f  a p h y s i c a l  s u r v e y  i s  n e e d e d  I c a n  s e e  t h i s  

r e s o l u t i o n  w o u l d  b e  q u i t e  c o s t l y  a n d  t i m e  c o n s u m i n g .

I f  a t  s o m e  l a t e r  d a t e  i t  w a s  d e t e r m i n e d  l a n d s  o u t s i d e  o u r  a g r e e d  

t o  r i g h t - o f - w a y  l i m i t s  w e r e  n e e d e d  f o r  a r o a d w a y  i m p r o v e m e n t ,  w e  

w o u l d  p a r t i c i p a t e  i n  t h e  a c q u i s i t i o n  e v e n  t h o u g h  i t  m a y  b e  l a n d s  

p r e v i o u s l y  i n c l u d e d  i n  P u b l i c  L a n d  O r d e r s .

\ t i j
1 i i

.  \\ / i\ \ \ I

I f
u 1,

S i n c e r e l y  y o u r s ,

B a r r y  F.  M o r e h e a d  

D i v i s i o n  A d m i n i s t r a t o r

E n c l o s u r e



US Department 
of Transportation
Federal Highway 
Administration

Subject: S e n a t e  B i l l  1 4 1  Date: M a r c h  7, 1 9 8 5

From: D i v i s i o n  R i g h t - o f  l a y  O f f i c e r

J u n e a u ,  A l a s k a

jo; M r .  B a r r y  F .  M o r e h e a d  

D i v i s i o n  A d m i n i s t r a t o r  

F e d e r a l  H i g h w a y  A d m i n i n s t r a t i o n  

A l a s k a  D i v i s i o n  

J u n e a u ,  A l a s k a

T h e  t e s t i m o n y  a n d  m a t e r i a l  p r e s e n t e d  a t  t h e  S e n a t e  C o m m i t t e e  

h e a r i n g  o n  M a r c h  6, 1 9 8 5  c o n f u s e d  P u b l i c  L a n d  O r d e r  ( P L O )  r i g h t -

o f - w a y  w i t h  " 4 7  A c t "  r i g h t - o f - w a y .  T h e  p e r t i n e n t  d i f f e r e n c e s  t h a t  

w e r e  n o t  e x p l a i n e d  a r e :

" 4 7  A c t " :  1. W a s  e s t a b l i s h e d  b y  a n  A c t  o f  C o n g r e s s  e f f e c t i v e

7 / 2 4 / 4 7  a n d  c o d i f i e d  i n t o  4 8  U S C ,  S e c t i o n  3 2 1 . d. I t

r e s e r v e d  f r o m  s u b s e q u e n t  l a n d s  p a t e n t e d ,  a 

r i g h t - o f - w a y .  T h e  r i g h t - o f - w a y  w a s  a v a i l a b l e  t o  t h e  

U n i t e d  S t a t e s  o r  a n y  s t a t e  c r e a t e d  o u t  o f  t h e  

T e r r i t o r y  o f  A l a s k a .

2 .  I t  w a s  r e p e a l e d  b y  P u b l i c  L a w  8 6 - 7 0 ,  t h e  A l a s k a

O m n i b u s  A c t ,  e f f e c t i v e  J u l y  1, 1 9 5 9 ,  h o w e v e r ,  t h e

r e s e r v a t i o n  c o n t a i n e d  i n  p a t e n t s  i s s u e d  b e t w e e n  1 9 4 7  

a n d  1 9 5 9  r e m a i n e d  v a l i d .

3. I t  w a s  s p e c i f i c a l l y  n o t e d  i n  p a t e n t s  i s s u e d  b e t w e e n  

1 9 4 7  a n d  1 9 5 9 .

4 .  S p e c i f i c  a r e a s  o r  l o c a t i o n s  w e r e  n o t  i d e n t i f i e d  i n  

t h e  p a t e n t s  .

5. T h e  S t a t e  o f  A l a s k a  r e l i n q u i s h e d  t h e i r  r i g h t  t o  a n y  

u n u t i l i z e d  r e s e r v a t i o n s  b y  t h e  A l a s k a  R i g h t - o f - W a y  

A c t  o f  1 9 6 6 .

6 .  T h e  F e d e r a l  G o v e r n m e n t  r e l i n q u i s h e d  t h e i r  r i g h t  t o  

a n y  u n u t i l i z e d  r e s e r v a t i o n s  b y  S e c t i o n  1 3 8  o f  t h e  

F e d e r a l - a i d  H i g h w a y  A c t  o f  1 9 7 0 .

Reply to
Attn, of: H R W - A K  

0 1 3



M r .  M o r e h e a d  - 2 -  M a r c h  7, 1 9 8 5

P L O :  1. E s t a b l i s h e d  a w i t h d r a w a l  f r o m  P u b l i c  d o m a i n  w h i c h  w a s

s u b s e q u e n t l y  c h a n g e d  t o  a n  e a s e m e n t  a n d  e s t a b l i s h e d  a n d /  

o r  r e v i s e d  c o r r i d o r  w i d t h s  b y :

E x e c u t i v e  O r d e r  9 1 4 5  d a t e d  4 / 2 3 / 4 2 .

P L O  1 2  d a t e d  7 / 2 0 / 4 2

P L O  8 4  d a t e d  1 / 2 8 / 4 3

P L O  2 7 0  d a t e d  4 / 5 / 4 5

P L O  3 8 6  d a t e d  7 / 3 1 / 4 7

P L O  6 0 1  d a t e d  8 / 1 0 / 4 9

P L O  7 5 7  d a t e d  1 0 / 1 6 / 5 1

S e c r e t a r i a l  O r d e r  2 6 6 5  d a t e d  1 0 / 1 6 / 5 1

A m e n d m e n t  # 1  t o  2 6 6 5  d a t e d  7 / 1 7 / 5 2

A m e n d m e n t  # 2  t o  2 6 6 5  d a t e d  9 / 1 5 / 5 6

P L O  1 6 1 3  d a t e d  4 / 7 / 5 8

T h e  a b o v e  w e r e  i s s u e d  b y  t h e  E x e c u t i v e  B r a n c h  r a t h e r  t h a n  

t h e  C o n g r e s s .

2. T h e y  e s t a b l i s h e d  t h e  o r i g i n a l  c o r r i d o r  f o r  t h e  A l a s k a  a n d  

G l e n n  H i g h w a y s .  T h e y  w i t h d r e w  f r o m  P u b l i c  D o m a i n  a

£ £ e c i . f i . c  w i . d ^ h  c o r r i d o r  a l o n g  e x i s t i n g  h i g h w a y s .  T h e y

c h a n g e d  t h e  w i t h d r a w a l s  t o  e a s e m e n t s .

3 .  T h e  w i t h d r a w a l s  o r  e a s e m e n t s  w e r e  n o t  i d e n t i f i e d  i n  

p a t e n t s  i s s u e d  b y  t h e  F e d e r a l  G o v e r n m e n t  n o r  w e r e  t h e y  

r e c o r d e d  .

4.  T h e  w i t h d r a w a l s  o r  e a s e m e n t s  w e r e  n o t  a f f e c t e d  b y  t h e

A l a s k a  R i g h t - o f - W a y  A c t  o f  1 9 6 6  o r  S e c t i o n  1 3 8  o f  t h e

F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0 .  T h e  h e a r i n g s  a n d

i n t r o d u c t o r y  r e m a r k s  p e r t a i n i n g  t o  t h e s e  p i e c e s  o f  

l e g i s l a t i o n  a l w a y s  r e f e r r e d  t o  4 8  U S C ,  S e c t i o n  3 2 1 d  o r  t h e  

" 4 7  A c t "  w i t h  n o  m e n t i o n  o f  P u b l i c  L a n d s  O r d e r s .

I n  s u m m a r y ,  t h e  " 4 7  A c t "  r e s e r v e d  a n  a r e a  f r o m  t h e  l a n d  p a t e n t e d

b u t  d i d  n o t  i d e n t i f y  w h e r e  it  w a s .  T h e  P L O  1 s c r e a t e d  a n  e a s e m e n t  

o v e r  t h e  l a n d  a n d  l o c a t e d  i t  b y  d e s i g n a t i n g  t h e  h i g h w a y  n a m e  a n d

c o r r i d o r  w i d t h .

T h e  q u e s t i o n  o f  p a y m e n t s  a n d  r e i m b u r s e m e n t  w a s  r a i s e d  b u t  n o t  

s u f f i c i e n t l y  a n s w e r e d .

P r i o r  t o  1 9 6 6 :

t h e  S t a t e  o f  A l a s k a  d i d  n o t  p a y  f o r  l a n d  u t i l i z e d  u n d e r  

p r o v i s i o n s  o f  t h e  " 4 7  A c t "  o r  w i t h i n  t h e  P L O  c o r r i d o r s .  S i n c e  

t h e r e  w a s  n o  e x p e n s e ,  t h e r e  w a s  n o  f e d e r a l - a i d  r e i m b u r s e m e n t .



M r .  M o r e h e a d - 3 - M a r c h  7, 1 9 8 5

F r o m  1 9 6 6  t o  1 9 7 0 :

t h e  S t a ^ e  o f  A l a s k a  p a i d  f a i r  m a r k e t  v a l u e  f o r  r i g h t - o f - w a y  

c o v e r e d  b y  t h e  " 4 7  A c t "  b u t  t h e r e  w a s  n o  f e d e r a l - a i d  

r e i m b u r s e m e n t  f o r  t h e s e  e x p e n s e s  ( s e e  a t t a c h e d  l i s t i n g  o f

p a r c e l s  a n d  a m o u n t s  e x p e n d e d  p r i o r  t o  5 / 1 / 6 7 ) .

T h e  S t a t e  o f  A l a s k a  d i d  n o t  p a y  f o r  l a n d  w i t h i n  t h e  P L O

c o r r i d o r s .

F r o m  1 9 7 0  t o  t h e  p r e s e n t

t h e  S t a t e  o f  A l a s k a  h a s  p a i d  f a i r  m a r k e t  v a l u e  f o r  r i g h t - o f -  

w a y  c o v e r e d  b y  " 4 7  A c t "  a n d  f e d e r a l - a i d  f u n d s  h a v e

p a r t i c i p a t e d  i n  t h e  e x p e n s e .

T h e  S t a t e  o f  A l a s k a  h a s  n o t  p a i d  f o r  l a n d  w i t h i n  t h e  P L O

c o r r i d o r s .

A t  t a c h m e n t



M E M O R A N D U M S t a t e  o f  A l a s k a

TO:

A T T N :

FROM:

W i l l i a m  J. N i e m i  

I n t e r i m  R e g i o n a l  A d m i n i s t r a t o r  

F e d e r a l  H i g h w a y  A d m i n i s t r a t i o n  

J u n e a u

C a l v i n  R i n g g e n b e r g  1

R e g i o n a l  R / W  O f f i c e r  / A

D i c k  C h i t t y  '''— s

C h i e f  R i g h t  o f  W a y  AgeritJ"' 

D e p a r t m e n t  of H i g h w a y s  

J u n e a u

d a t e : M a y  1, 1 9 6 7

FILE NO: 2 3 - 2 9 0 0

s u b j e c t : S m a l l  T r a c t s  a n d  R i g h t  of W a y  A c t

A

We h a v e  e n c l o s e d  a c o p y  of o u r  l i s t i n g  of  p a r c e l s  f o r  w h i c h  l a n d  p a y m e n t s  

h a v e  b e e n  m a d e  i n  a c c o r d a n c e  w i t h  t h e  S t a t e  S u p r e m e  C o u r t  O p i n i o n  No. 3 2 2  

f o r  S m a l l  T r a c t s  as  w e l l  a s  t h e  R i g h t  of  W a y  A c t  as p a s s e d  b y  t h e  1 9 6 6  

L e g i s l a t u r e .  T h e  l i s t i n g  as s u b m i t t e d  is s u b j e c t  t o  c h a n g e  as i t  h a s  b e e n  

n e c e s s a r y  to o b t a i n  a d d i t i o n a l  title' i n f o r m a t i o n  o n  s o m e  p r o j e c t s  a n d  p a r c e l s .

A d d i t i o n a l  l i s t i n g s  w i l l  b e  f u r n i s h e d  o n  a  m o n t h l y  b a s i s  a s  r e q u e s t e d  i n  y o u r  

m e m o r a n d u m  of A p r i l  7, 1 9 6 7 .

A t t a c h m e n t s :  A s  s t a t e d
£ __'IN?1

iss !_



S U B J E C T  S U B J E C T

T O  T O

P R O J E C T PARCEL 47 ACT SMALL TRACT ACT LAND

10 X $ 2,300.00
16 X 625.00
4 X 65.00

30 X 176.40
12 X 205.83
15 X 206.25
17 X 165.00
20 X 206.25
32 X 139.65
24 X 173.25
72L X 2,226.00
11 X 165.53
18 X 247.50
23 X 123.25
34 X 147.50

4 X 772.87
9 X 209.10

10 X 208.00
13 X 165.00
14 X 206.25
16 X 247.50
19 X 206.25
21 X 173.25
22 X 173.25
25 X 173.25
26 X 151.80
27 X 151.80
28 X 173.25
29 X 174.30
31 X 139.65
33 X 200.40
70 X 1,898.20
70 C X 825.00
70D X 127.60
72 X 7,384.50
62 X 2,225.00
63 X 3,000.00
63A X 132.00
63B X 75.00
66 X 2,350.00
69 X 3,038.00
70A X 1,125.00
70B X 800.00
72B X 70.00
72E X 240.00
72H X 459.00
72J X 740.00

S-0461(1) 
/J/ni

S-0490(2)

/&*./

D A MAGES

$1,800.00

1,000.00

66.53

229.00

177.00
230.00
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P R O J E C T PAR C E L

SUBJECT SUBJECT
TO TO

47 ACTS MALL  TRACT ACT L A N D D A M A G E S

S-0490(2)

S-0501(1)

/̂rAevati/ -

72M
72G
72N
72k
72A
65
72F
72D
59
67

30
7

15 
17 
26 
14 
21
6

16
23
24

(efu<for Vt> . 

2)au>/">l)

S-0512 (2) 1109
o ' A u i r & r * *

1111
1114
1402
1120

S-0547 (6) 16

22 
4 
9 

11 
12
14
15 
19

S-0520 (8) 5A
7)/n\**(/ 8/vA . ^B

5C
5D
8
10

4
7

X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X

X

X
X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X

X
X
X
X

X
X
X
X
X
X

X

X

$1,042.50
330.00
341.00
330.00
975.00 

1,682.00
354.00

1.050.00
650.00
150.00

1.250.00
137.84 
193.42 
195.05 
368.47 
194.23 
255.80
289.70 
195.86 
239.89
276.85

629.75
755.70 

2,516.33
755.70
629.75
629.75 

7,000.00

1,222.84
1,023.56

586.73
6,263.75

34.50
925.65
806.70
648.00
970.00 
562.50

1.056.00

475.00
790.00

1.700.00
1.500.00

545.00
1.625.00 
1?100.00 
1,450'.00

875.00
650.00

$ 500.00

135.00

4,980.96



SUBJECT SUBJECT
TO TO

PROJECT______ PARCEL_______ 47 ACT_______ SMALL TRACT ACT LAND

S-0549(l)

S-0959(l)

/Jty&uAty

S-0970(2)

F-021-1(3) 
/Uni/eiifc' i(e Se
F-021-1(14)

, 12 X $ 2 7 6 . 0 0

13 X 2 9 6 . 2 2

^ 14
X 2 9 6 . 2 2

15
X 2 6 5 . 8 8

V  16 X 2 6 5 . 8 8

17 X 2 9 6 . 2 2

18 X 2 9 6 . 2 2

19 X 4 6 3 . 5 9

12 X 3 3 . 4 3

i 15 X 4 0 . 8 0

1 6 A X 4 1 . 1 5

1 7 A X 2 9 . 4 8

2 0 A X 5 7 0 . 0 6

21 X 2 2 3 . 5 2

22 X 1 8 6 . 0 0

23 X 1 6 5 . 7 6

28 X 5 6 . 6 5

29 X 5 4 . 7 9

6 X 1 1 6 . 7 6

7 X 2 7 5 . 0 4

■) 9
X 1 , 3 4 2 . 0 0

' 10 X 2 , 0 4 4 . 5 0

15 X 1 6 . 6 3

17 X 3 2 . 5 5

18 X 2 6 . 3 9

22 X 1 , 2 5 2 . 8 0

23 X 1 , 0 3 7 . 7 0

24 X 4 9 4 . 9 6

2 4 A X 1 8 6 . 9 0

28 X 1 , 2 7 6 . 9 2

0 9 6  X  

L ,
1 , 6 2 3 . 6 5

6 X 1 , 3 2 3 . 0 0

f 1 X 6 5 2 . 4 0

8 X 6 5 2 . 4 0

9 X 1 , 4 0 1 . 0 0

22 X 3 2 0 . 0 0

23 X 3 , 4 3 1 . 0 0

25 X 5 , 8 1 3 . 0 0

27 X 3 , 4 4 0 . 9 8

28 X 1 , 1 9 7 . 7 0

20 X 2 , 0 7 0 . 0 0

21 X 2 4 1 . 0 0

2 0 A X 3 5 . 0 0

17 X 2 , 3 1 4 . 0 0

1 8 A X 3 8 4 . 0 0

&  2 7 A X 1 , 1 2 8 . 5 7

D A M A G E S
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P R O J E C T PARCEL

S U B J E C T  

T O  

47  A C T

S U B J E C T

TO
S M A L L  T R A C T  A C T L A N D D A M A G E S

F“062“4 ( l l )  29
(Zr £c iZ yo 31

<£/e/iejn Af8 J?®
(G.*L*a) f2

33

X
X

X

X

X

X

$966.85
7 6 5 . 5 0

903.87
440.00
529.65
701.80

F-095-8(5) 13
Qu*ler

/ cW 7 a t f 2 < u J  $'
& U U 7 ^

5,252.00

c £ i i r a M  /

,7" <1 & , < , f b / 7



April 10, 1985 

MEMORANDUM

To: Senator Coghill

From; John Manly

Re: Conversation with Cl if Groh

I spoke with Cl if Groh this afternoon regarding SB 141, as you requested 
and with the following result: He said that they are apparently not
going to get much out of the Congressional delegation, as they have 
"bigger fish to fry". Their next move is to prepare a proposed 
resolution for introduction by you that would ask two things of the 
federal government. First, that the federal government recognize the 
PLO easements as having been created as a result of the 1947 Act, and 
then that the Federal Highway Administration be directed to participate 
in compensating for the easements, as passed by the 1970 Act.

Cl if said Mike Price and Mike Condon are working on the resolution and 
he would have the draft in the mail to us by Friday. I told him you 
would be out of town until Wednesday, but that I would get the draft in 
the works and out of Legal Services by the time you got back, so it 
could be introduced next week.
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CROH . F.CCERS 8 PRICE
M I C H A E L  W .  P R I C E  

L A N C E  E .  G I D C U M P j 

S A L L Y  K U C K O

C L I F F O R D  J .  G R O H  

K E N N E T H  P. E G G E R S ,  P. C .
5 S O  W E S T  S E V E N T H  A V E N U E ,  S U I T E  1 2 5 0

ANCHORAGE, ALASKA 99501

t e l e p h o n e s

( 9 0 7 )  2 7 2 - 6 4 7 4  

( 9  0 7 )  2 7 4 - 9 5 4 7

M I C H A E L  P . C O N D O N  
S E M A  E .  L E D E R M A N  

R O B E R T  T. P R I C E  

R O B E R T  P. O W E N S

M arch  2 1 , 1 9 8 5

< o
S e n a t o r  T e d  S t e v e n s
U n i t e d  S t a t e s  S e n a t e  
5 2 2  H a r t  B u i l d i n g  
W a s h i n g t o n ,  D . C .  2 0 5 1 0

S e n a t o r  F r a n k  H . M u rk ow sk i  
U n i t e d  S t a t e s  S e n a t e  
H a r t  B u i l d i n g  
W a s h i n g t o n ,  D . C .  2 0 5 1 0

C o n g r e s s m a n  D o n a l d  E .  Young  
2 3 3 1  R a y b u r n  House  O f f i c e  B l d g .
W a s h i n g t o n ,  D . C .  2 0 5 1 5

Re: PLO 6 0 1  and 1 6 1 3

G e n t l e m e n :

I  am a d d r e s s i n g  t h i s  j o i n t  l e t t e r  t o  y o u  t o  u p d a t e  o u r  
a t t e m p t s  t o  p a s s  S t a t e  l e g i s l a t i o n  s o l v i n g  t h e  p u b l i c  l a n d  o r d e r  
h i g h w a y  e a s em e n t  i s s u e  w h i c h  h a s  b e e n  t h e  s u b j e c t  o f  b o t h  
p r e v i o u s  c o r r e s p o n d e n c e  and p e r s o n a l  m e e t i n g s .  We h a v e  
i n t r o d u c e d  S t a t e  l e g i s l a t i o n  and m e t  o n  s e v e r a l  o c c a s i o n s ,  w i t h  
b o t h  t h e  G o v e r n o r  and h i s  C o m m i s s i o n e r  o f  T r a n s p o r t a t i o n ,  R i c h a r d  
K n a p p ,  i n  an  e f f o r t  t o  s o l v e  t h i s  p r o b l e m  f o r  t h e  p e o p l e  o f  t h e  
S t a t e  o f  A l a s k a .  U n f o r t u n a t e l y ,  I  c a n n o t  r e p o r t  a n y  s i g n i f i c a n t  
p r o g r e s s  b e t w e e n  t h e  S t a t e  A d m i n i s t r a t i o n  and u s  t o  e l i m i n a t e  t h e  
u n f a i r n e s s  o f  t h e s e  u n d i s c l o s e d ,  f e d e r a l l y - c r e a t e d  e a s e m e n t s .

As you  a r e  aw a r e ,  G o v e r n o r  S h e f f i e l d  h a s  a sk ed  t h e  A l a s k a  
C o n g r e s s i o n a l  D e l e g a t i o n  t o  r e f r a i n  f r om  i n t r o d u c i n g  f e d e r a l  
l e g i s l a t i o n  and c o n t e n d i n g  t h a t  t h i s  i s  a S t a t e  p r o b l e m  t h a t  i s  
t o  be s o l v e d  i n t r a s t a t e .  H ow e v e r ,  t h e  A d m i n i s t r a t i o n ' s  e f f o r t s  
s o  f a r  h a v e  b e e n  l i m i t e d  t o  a p r e l i m i n a r y  a g r e em e n t  t h a t  t h e  
S t a t e  m i g h t  p a y  f o r  im p r o v em e n t s  c o n s t r u c t e d  w i t h i n  t h e  r i g h t s -  
o f-w ay  i f  a c c o m p a n i e d  by  f e d e r a l  a g r e em e n t s  t o  a l l o w  f e d e r a l  
m a t c h i n g  t o  r e im b u r s e  t h e  S t a t e  f o r  t h o s e  e x p e n s e s .

S e n a t o r  J a c k  C o g h i l l  i n t r o d u c e d  S e n a t e  B i l l  1 4 1 , a C o m m i t t e e  
S u b s t i t u t e  o f  w h i c h  i s  e n c l o s e d  f o r  y o u r  r e f e r e n c e .  T h i s  b i l l  
c a l l s  f o r  t h e  S t a t e  o f  A l a s k a  t o  n o t  g i v e  up  t h e  e a s e m e n t s ,  b u t



S e n a t o r  Ted  S t e v e n s  
S e n a t o r  F r a n k  M u rk ow sk i  
C o n g r e s s m a n  D o n a l d  E .  Young 
M a r c h  2 1 , 1 9 8 5  
Page  2

o n l y  p a y  c o m p e n s a t i o n  f o r  t h a t  p o r t i o n  t a k e n  b e y o n d  t h e  r e c o r d e d  
a n d  r e c o g n i z e d  e a s em e n t s  i n  a n y  g i v e n  y e a r  f o r  w i d e n i n g  p r o j e c t s .  
We b e l i e v e ,  w i t h  f e d e r a l  m a t c h i n g  f u n d s  a t  a p p r o x im a t e l y  9 5 %, 
t h i s  w o u l d  r e s u l t  i n  m i n im a l  f i s c a l  im p a c t  t o  t h e  S t a t e  o n  a n  
a n n u a l i z e d  b a s i s .  H ow e v e r ,  i n  a n  a t t e m p t  t o  s im p l y  k i l l  t h e
b i l l ,  t h e  A d m i n i s t r a t i o n  h a s  f u r n i s h e d  t o  t h e  L e g i s l a t i o n  a $ 2 2 7  
m i l l i o n  p e r  y e a r  f i s c a l  n o t e  w h i c h  t o t a l s  o v e r  o n e  b i l l i o n  
d o l l a r s  o v e r  a f i v e  y e a r  p e r i o d .  I  r e s p e c t f u l l y  s u g g e s t  t h a t  
G o v e r n o r  S h e f f i e l d ' s  l e t t e r  s t a t i n g  t h a t  t h e  m a t t e r  s h o u l d  be 
h a n d l e d  i n - s t a t e  was an  a t t e m p t  t o  p l a c e  t h e  i s s u e  i n  a f o r um  
t h a t  h e  more  r e a d i l y  c o n t r o l s  and o n e  w h e r e  he  c o u l d  e a s i l y  k i l l  
t h e  s u b s t a n t i v e  a s p e c t s  o f  t h e  b i l l .

T h e  A d m i n i s t r a t i o n  t e n t a t i v e l y  h a s  a g r e e d  t o  s u p p o r t  a com­
p r o m i s e  t h a t  w o u ld  c a l l  f o r  t h e  S t a t e  o f  A l a s k a  t o  p a y  ( w i t h  
f e d e r a l  m a t c h i n g  f u n d s  a v a i l a b l e  as a c o n d i t i o n )  f o r  " im p r o v e ­
m e n t s . "  T h i s  w o u l d  n o t  c o m p e n s a t e  s u c h  p e o p l e  a s  O t t o  S c h n e i d e r  
who p u r c h a s e d  f rom  t h e  f e d e r a l  g o v e r n m e n t  a f i v e  a c r e  t r a c t  n o r t h  
o f  Homer a n d  s u b s e q u e n t l y  h a d  t h e  S t e r l i n g  H i g hw a y  t a k e  1 . 8 2  
a c r e s  o f  i t  w i t h o u t  c o m p e n s a t i o n .  M r .  S c h n e i d e r ' s  p a t e n t  was 
s i l e n t  as t o  a n y  PLO e a s e m e n t s .

As C o m m i s s i o n e r  K napp  e x p l a i n e d  t o  u s ,  e v e n  i f  t h e  f e d e r a l  
g o v e r n m e n t  w e re  t o  c o n t r i b u t e  100 c e n t s  o n  t h e  d o l l a r  f o r  t a k i n g s  
o f  t h e s e  h i g h w a y  r i g h t s - o f - w a y  u n d e r  t h e  f e d e r a l  m a t c h i n g  f u n d  
p r o g r a m ,  h e  w o u l d  n o t  s u p p o r t  o u r  S e n a t e  B i l l  1 4 1  b e c a u s e  h i s  
t o t a l  c o n t r i b u t i o n  p e r  y e a r  i s  l i m i t e d  t o  $ 1 5 0  m i l l i o n  and t h a t  
e v e r y  f e d e r a l  d o l l a r  h e  s p e n d s  f o r  h i g h w a y  r i g h t - o f - w a y  a c q u i s i ­
t i o n  i s  or.e l e s s  d o l l a r  h e  c a n  s p e n d  o n  h i g h w a y  c o n s t r u c t i o n .  We 
f e e l  t h i s  a t t i t u d e  i s  s omewha t  h a r s h  i n  l i g h t  o f  h i s  t e s t i m o n y  
b e f o r e  t h e  A l a s k a  S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  w h e r e  he 
a d m i t t e d  t h a t  t h e  e a s em e n t s  w e re  n o t  shown  i n  t h e  p a t e n t s ,  t h a t  
h om eow ne r s  a r e  n o t  aw a re  o f  t h e i r  e x i s t e n c e ,  and i n  o r g a n i z e d  
b o r o u g h s  o r  m u n i c i p a l i t i e s ,  t h e  ow n e r s  h a v e  b e e n  p a y i n g  t a x e s  o n  
t h e  p r o p e r t y  as i f  no  e a s em e n t  e x i s t e d .  T h i s  i s  n o t  t o  m e n t i o n  
t h e  f a c t  t h a t  t h e  v a r i o u s  p e o p l e  i n  t h e  S t a t e  p a i d  f o r  t h e  
p r o p e r t y  when  t h e y  p u r c h a s e d  t h e  p r o p e r t y  as  i f  n o  e a s em e n t  
e x i s t e d .

T h e  o n l y  t im e  we g e t  a ny  s i g n i f i c a n t  r e a c t i o n  f rom  t h e  
A d m i n i s t r a t i o n  i s  when we m e n t i o n  t h e  p o s s i b i l i t y  t h a t  t h e  
C o n g r e s s i o n a l  D e l e g a t i o n  w i l l  a t t e m p t  t o  p a s s  a b i l l  t o  d e c l a r e  
t h a t  t a k i n g  o f  t h e s e  e a s em e n t s  a r e  v o i d  as v i o l a t i v e  o f  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h e  o n l y  o t h e r  a l t e r n a t i v e  w h i c h  
m i g h t  s u c c e e d  w o u l d  be a c o m b i n a t i o n  o f  p r e s s u r e  f rom  t h e  
C o n g r e s s i o n a l  D e l e g a t i o n  o n  t h e  A d m i n i s t r a t i o n  i n  c o m b i n a t i o n



S e n a t o r  T ed  S t e v e n s  
S e n a t o r  F r a n k  M u r k ow s k i  
C o n g r e s s m a n  D o n a l d  E .  Youny  
M a r c h  2 1 , 1 9 8 5  
P ag e  3

w i t h  a s p e c i a l  a p p r o p r i a t i o n  t o  t h e  S t a t e  o f  A l a s k a  o f  e i t h e r  1 0 0  
c e n t s  o n  t h e  d o l l a r  f o r  t h e s e  p a r t i c u l a r  h i g h w a y  a c q u i s i t i o n  
c o s t s  o r  a o n e  t im e  a p p r o p r i a t i o n  t o  t h e  S t a t e  i n  r e c o g n i t i o n  o f  
t h e  f a c t  t h a t  t h e  e r r o r s  w e re  o r i g i n a l l y  c r e a t e d  by  t h e  f e d e r a l  
g o v e r n m e n t .  T h e s e  b i l l s  c o u l d  be c om b i n e d  i n  t h e  same e f f o r t  t o  
s o l v e  t h e  PLO 1 6 1 3  r e p u r c h a s e  p r o g r am  w h i c h  I  am s u r e  a l l  o f  y o u r  
s t a f f s  a r e  w o r k i n g  o n  f o r  d i s g r u n t l e d  c o n s t i t u e n t s .

Q u i t e  f r a n k l y ,  t h e  b o t t o m  l i n e  i s  o u r  c l i e n t ,  a n d  t h e  p e o p l e  
o f  t h e  S t a t e  o f  Z i l a s k a ,  n eed  t h e  C o n g r e s s i o n a l  D e l e g a t i o n ' s  h e l p  
e i t h e r  t h r o u g h  i n t r o d u c t i o n  o f  t h e  b i l l  o r  p r e s s u r e  o n  t h e  
A d m i n i s t r a t i o n  t o  be more  r e a s o n a b l e  t h a n  t h e y  h a v e  so f a r  demon ­
s t r a t e d .  T he  o n l y  o t h e r  i t e m  w h i c h  m i g h t  be o f  some h e l p  w o u l d  
b e  i f  U . S .  D e p a r tm e n t  o f  T r a n s p o r t a t i o n  w e r e  t o  g i v e  an  o p i n i o n  
t h a t  PLO 6 0 1  , 7 5 7 , 161  3  a n d  D e p a r tm e n t  O r d e r  2 6 6 5  were  i s s u e d
p u r s u a n t  t o  t h e  a u t h o r i t y  o f  and w e r e  t o  be i n t e r p r e t e d  as 1 9 4 7  
A c t  R e s e r v a t i o n s  ( 4 8  USC 3 2 1 ( d ) ) .  W i t h  s u c h  a n  o p i n i o n  we c o u l d  
a t t e m p t  t o  c o n v i n c e  e i t h e r  t h e  L e g i s l a t u r e ,  A l a s k a  D e p a r tm e n t  o f  
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  o r  t h e  C o u r t s  o f  t h e  S t a t e  
t h a t  t h e  R i g h t - o f- W a y  A c t  o f  1 9 6 6  and  S e n a t o r  S t e v e n ' s  b i l l  o f  
1 9 7 0  h a v e  a l r e a d y  t a k e n  c a r e  o f  t h e  p r o b l e m .

U n f o r t u n a t e l y ,  we need  t o  know w h a t  t h e  C o n g r e s s i o n a l  
D e l e g a t i o n  c a n  d o ,  i f  a n y t h i n g ,  t o  h e l p  u s .  B e c a u s e  o f  t h e  t i m e  
c o n s t r a i n t s  o f  t h e  A l a s k a  L e g i s l a t u r e ,  we n e ed  t o  know t h a t  as 
s o o n  a s  p o s s i b l e .

G e n t l e m e n ,  w o u l d  y o u  p l e a s e  c o n s i d e r  t h e  p o t e n t i a l  s o l u t i o n s  
a n d  a d v i s e  u s  as  s oo n  as p r a c t i c a b l e .  Of c o u r s e ,  we w i l l  be more  
t h a n  w i l l i n g  t o  m e e t  w i t h  you  e i t h e r  i n  A n c h o r a g e  o r  W a s h i n g t o n ,  
D . C .  t o  d i s c u s s  t h i s  c o m p l i c a t e d  s i t u a t i o n  i n  more d e t a i l  i f  you  
t h i n k  t h a t  n e c e s s a r y .

S i n c e r e l y

GROH, EGGERS & PR ICE

h f

c c :  ALTA S t e e r i n g  C o m m i t t e e  
L o c a l  ALTA



I N  T H E  S E N A T E  B Y  C O G H I L L

S P O N S O R  S U B S T I T U T E  F O R  

S E N A T E  B I L L  NO. 141 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e q u i r i n g  j u s t  c o m p e n s a t i o n  f o r

t h e  u l i l i z a t i o n  o f  c e r t a i n  r i g h t s - o f - w a y  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  

o f  t h i s  A c t  is t o  p r o v i d e  j u s t  c o m p e n s a t i o n  t o  l a n d  o w n e r s  in 

A l a s k a  w h o  a r e  s u f f e r i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  

m e n t a l  d i s t r e s s  b y  v i r t u e  o f  t h e  s t a t e  u t i l i z i n g  c e r t a i n  r i g h t s -  

o f - w a y  c r e a t e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 S t a t .  6 1 6  (Act o f  

J a n u a r y  27, 1905); 47 S t a t .  4 4 6  (Act o f  J u n e  30, 1932); 48 U . S . C .  

s e c .  3 2 1 ( d )  (Act o f  J u l y  24, 1947); P u b l i c  L a n d  O r d e r  6 0 1 ,  14

Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10,

7 4 9  (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2 3 7 6 ,  2 3 7 8

( 1 9 5 8 ) ;  o r  D e p a r t m e n t a l  O r d e r  2 6 6 5 ,  16 Fe d .  Reg. 10, 7 5 2  ( 1 9 5 1 ) .

* Sec. 2. T A K I N G  O F  P R O P E R T Y  W I T H O U T  C O M P E N S A T I O N  IS

B A R R E D .  A f t e r  the e f f e c t i v e  d a t e  o f  t h i s  Ac t ,  n o  a g e n c y  o f  t h e  

S t a t e  m a y  take, u t i l i z e ,  o r  o c c u p y  a n y  r i g h t - o f - w a y  f o r  a r o a d ,  

r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c -

- 1 -
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t u r e  c r e a t e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 S t a t .  6 1 6  (Act o f  

J a n u a r y  27, 1905); 47 S t a t .  4 4 6  (A c t  o f  J u n e  30, 1 9 3 2 ) ;  48 U . S . C .  

s e c s .  3 2 1 ( d )  (Act o f  J u l y  24, 19 4 7 ) ;  P u b l i c  L a n d  O r d e r  601, 14 

Fe d .  R e g .  5 0 4 8  ( 1 9 49); P u b l i c  L a n d  O r d e r  7 5 7 ,  16 F e d .  Reg. 10, 

7 4 9  ( 1 9 5 1 ) ;  P u b l i c  L a n d  O r d e r  1 6 13, 23 Fed. R e g .  2 3 7 6 ,  2 3 7 8

( 1 9 5 8 ) ;  o r  D e p a r t m e n t a l  O r d e r  2 6 6 5 ,  16 Fed. Reg. 10, 7 5 2  (1951) 

b e y o n d  t h a t  p o r t i o n  p h y s i c a l l y  o c c u p i e d  b y  a r o a d ,  r o a d w a y ,  

h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  on  t h e  

e f f e c t i v e  d*\te o f  t h i s  A c t ,  w i t h o u t  p a y m e n t  o f  j u s t  c o m p e n s a t i o n .

* Se c .  3. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  

p r o v i s i o n s  o f  t h i s  A c t  d o  n o t  r e q u i r e  t h e  S t a t e  t o  p a y  c o m p e n s a­

t i o n  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  o n  t h e  e f f e c t i v e  d a t e  o f  t h i s  

a c t  b y  a r oad, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  

a p p u r t e n a n t  s t r u c t u r e  c o n s t r u c t e d  w i t h i n  t h e  r i g h t - o f - w a y  

c r e a t e d ,  w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  t h e  A c t s  o f  C o n g r e s s  a n d  

t h e  o r d e r s  d e s c r i b e d  in se c .  2 s.' t h i s  A c t ;  n o r  d o  t h e  p r o v i s i o n s  

o f  t h i s  A c t  r e q u i r e  t h e  p a y m e n t  o f  c o m p e n s a t i o n  b y  t h e  s t a t e  f o r  

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  a n  i n t e r e s t  i n  a n  e a s e m e n t  o f  

s p e c i f i c  w i d t h  s e t  o u t  in t h e  o r i g i n a l  p a t e n t  f r o m  t h e  s t a t e  o r  

f e d e r a l  g o v e r n m e n t ,  w h e t h e r  o r  n o t  p h y s i c a l l y  o c c u p i e d  o n  t h e  

e f f e c t i v e  d a t e  o f  t h i s  A c t .

(b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  r o a d ,  r o a d w a y ,  h i g h w a y ,  

t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  t h e  

p a y m e n t  o f  j u s t  c o m p e n s a t i o n  t o  t h e  o w n e r  o f  t h e  l a n d  o n l y  t o  t h e  

e x t e n t  t h a t  the s t a t e  a c t u a l l y  t a k e s ,  u t i l i z e s  o r  o c c u p i e s  b e y o n d



t h e  p h y s i c a l  o c c u p a t i o n  as o f  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .  

T h e  s t a t e  h a s  t h e  b u r d e n  o f  p r o o f  t o  s h o w  b y  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  t h e  e x t e n t  of  t h e  p h y s i c a l  o c c u p a t i o n  w h i c h  o c c u r r e d  

b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  act.

* S e c .  4. A P P L I C A T I O N  T O  F E D E R A L  L A N D .  T h e  p r o v i s i o n s  o f  

t h i s  A c t  d o  n o t  r e q u i r e  t h a t  t h e  s t a t e  p a y  c o m p e n s a t i o n  f o r  

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  a r i g h t - o f - w a y  t h a t  a f f e c t s  l a n d  

in  w h i c h  f e e  t i t l e  is, o n  t h e  d a t e  o f  t h e  t a k i n g ,  u t i l i z a t i o n  o r  

o c c u p a t i o n ,  v e s t e d  in t h e  U n i t e d  S t a t e s  o f  A m e r i c a .

* S e c .  5. D E F I N I T I O N .  A s  u s e d  in t h i s  A c t ,  “p h y s i c a l l y  

o c c u p i e d "  m e a n s  t h e  c o n s t r u c t i o n  o f  t h e  a c t u a l  r o a d w a y ,  i n c l u d i n g  

i t s  s h o u l d e r s  a n d  d i t c h i n g ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  

a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

* S e c .  6. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  d o e s  n o t  

r e l i e v e ,  a l t e r ,  o r  v o i d  a v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  

i n c l u d i n g  a n  e a s e m e n t  d e d i c a t e d  b y  p l a t .

* S e c .  7. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e­

l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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IN THE SENATE BY COGHILL

SENATE JOINT RESOLUTION NO

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

Relating to the payment of just compen­

sation to landowners for certain rights- 

of-way across land in Alaska.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Federal Government created certain rights-of-way for 

highway purposes across land in the state under Public Land Order 601, 

Public Land Order 757, Department Order 2665, and Public Land Order 1613; 

and

WHEREAS the rights-of-way created by the Federal Government were not 

identified in the patents issued to Alaska homesteaders nor were the 

original homesteaders informed as to the location or true width of the 

rights-of-way claimed for highway purposes by the Federal Government across 

their land; and

WHEREAS the original homesteaders and their successors in interest 

have had no knowledge of the claim of the Federal Government to the rights- 

of-way along or across their properties and have often utilized and im­

proved the portion of the right-of-way claimed by the Federal Government; 

and

WHEREAS the enforcement of the rights-of-way would be unfair to home­

steaders who entered their property between August 1949 and Alaska state­

hood in 1959; and

WHEREAS the rights-of-way created by the Federal Government were not 

recorded in any territorial or state recording office for the purpose of 

public notice; and

WHEREAS the right to utilize the rights-of-way for highway purposes
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was conveyed to the state in 1959; and

WHEREAS the United States Department of Transportation has declined to 

pay federal highway funds to the state to allow the state to pay just 

compensation to the landowners whose properties are affected by the rights- 

of-way; and

WHEREAS U.S. Senator Ted Stevens has attempted in the Federal Aid 

Highway Act of 1970, sec. 138, to require the United States Department of 

Transportation to compensate the State of Alaska for money paid as just 

compensation for the taking and utilization of the rights-of-way;

BE IT RESOLVED by the Alaska State Legislature that the Alaska delega­

tion to U.S. Congress introduce and support legislation to require 

reimbursement by the United States Department of Transportation of the 

State of Alaska for money paid by the state as just compensation for the 

use of any right-of-way created, established, or claimed under Public Land 

Order 601, Public Land Order 757, Department Order 2665, and Public Land 

Order 1613; and be it

FURTHER PJSSOLVED by the Alaska State Legislature that the Alaska 

delegation requests that Congress enact legislation preventing the Federal 

Government or any successor-in-interest from utilizing the rights-of-way 

without paying just compensation to the landowner.

COPIES of this resolution shall be sent to the Honorable Ted Stevens 

and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don 

"young, U.S. Representative, members of the Alaska delegation in Congress.
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