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To: Committee Members

From: Committee Staff

Date: March 6, 1985 *

Re: Background material for SB 141

This afternoon at 3:30 the committee will consider SB 141, relinquishing
certain rights-of-way of the State. As you will recall, this bill was
scheduled for a hearing two weeks ago, and was removed from the
committee®s calendar at the request of its proponents.

Included with SB 141 in today"s packet are the following materials, some
of which are duplicative of information you received last time:

- A proposed committee substitute, which takes the approach of,
rather than relinquishing all the rights-of-way, requiring instead that
the State compensate for the portions of right-of-way they use, as if
they had been relinquished.

- The proponents® summary of the issue, and committee staff
synopsis of the problem.

- Relevant Federal Acts of 1947 and 1970.

- Two federal patents, dated 1952 and 1955, and a subdivision plat
of land patented by the 1952 patent.

- A list of the identified highways effected by this issue.

- DOT/PF fiscal note and bill analysis that the cost to the State
would be $227 million annually, and that DOT/PF would rather settle the
cases on an individual basis.

- Federal Highway Administration bill analysis that the federal
government could not participate in repurchasing the relinquished rights
of way.

- Attorney General®s opinion that the bill v/ould violate several
provisions of the Alaska Constitution.
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Congressman Don Young
House of Representatives
2331 Rayburn Building
Washington, D.C. 20515

Re: Federal Highway Rights-of-Way

Dear Don:

Enclosed you will find copies of correspondence which 1 have
sent to Senators Stevens and Murkowski concerning an extremely
serious problem in Alaska. I believe the informational letter to

Senator Murkowski and its attachments are self-explanatory.
Once you have ,had an opportunity to review this, | will be
contacting you to ask your support in stopping the State from
harming not only our clients, the title insurance industry, but
the thousands of Alaskans Statewide who do not have title
insurance, many of whom are the original patentees.
Sincerely,

GROH, EGGERS & PRICE

:hf

Encl.
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Senator Frank Murkowski
United States Senate
D.C.

Washington,

Attention:

Re:

Federal

Dear John:

20510

John Moseman

Highway Easeants in Alaska

Thank you for meeting with us during your visit last week 1in
It was a pleasure having the opportunity to meet you and
we look forward to our future contact. As we discussed, we are

Alaska.

presently embroiled
we are seeking the
This letter
preliminary

convenience,

and

in an extremely serious controversy for which
aid of the Alaska Congressional Delegation.
its enclosures will assist you in your

investigation 1into this matter. At your earliest

we

would Ilike to discuss the possibility of the

introduction and passage of our proposed federal legislation with
other members of the Alaska Congressional

you, and

Delegation.

As you

the

may

the 1interpretation
department orders

Interior

the

recall from our meeting, the difficulty lies in

of a series of public land orders (PLOs) and

(DOs) which were 1issued by the Department of
late 1940°s and early 1950°s. Up through 1947

there existed two methods by which the Federal Government could
create highway rights-of-way in Alaska. The first was a 1932 Act
which was codified at 48 U.S.C. 832la through 8322.J / Pursuant
to that Act the Department of Interior had the right to build and

construct

roadways

the Department of
had the right to establish a roadway by appropriation. That 1is,

J/ A copy
A.

Exhibit

of

in Alaska. Additionally, wunder 44 L.D. 513

Interior determined that the Federal Government

this legislation is attached and 1identified as

Also

attached are the other relevant materials

identified as discussed in this letter.



Senator Frank Murkowski

Attention: John Moseman
July 24, 1984
Page 2

a combination of identifying a potential highway plus the alloca—
tion of specific funds from Congress was sufficient to reserve
the right in the Federal Government to build the road.

In 1947, Congress, at the wurging of the Department of
Interior passed an amendment to the 1932 Act which was codified
at 48 U.S.C. 8321d. (Exhibit B.) Under 48 U.S.C. 8321d the
Department of Interior was required to place in every patent for
land in Alaska taken up thereafter a reservation for a road
right-of-way for the Federal Government. It is our opinion that
the amendment 1in 1947 was designed to protect the Federal Govern-—
ment®s interest in maintaining the right to build roads 1into
those portions of Alaska which were being taken up by
homesteaders and which were not yet subject to a 43 U.S.C. 8932
section line dedication or a roadway established by appropriation
under 44 L.D. 513. It also served the function of consolidating
the power of the Department of Interior under the Act of 1932 by
specifically requiring that the reservation be put in the patent
so that settlers would be on notice.

In August of 1949, the Department of Interior under PLO 601
withdrew from all forms of appropriation certain rights-of-way

for highways in Alaska. (Exhibit C.) Urder PLO 601 highway
widths of varying amounts were establisheo for through, feeder
and local roads. The ™"local™ roads were never identified by name

which causes particular problems.

Considerable controversy arose over the fact that PLO 601
was a withdrawal rather than the establishment of an easement or
right-of-way. Consequently the Department of Interior published
modifications of PLO 601 which culminated 1in the publication of
DO 2665. (Exhibit D.) IDO 2665 established easements in lieu of

rights-of-way.

In the introductory language of DO 2665 the Secretary of the
Interior indicated that he was publishing the order pursuant to
48 U.S.C. 832la. It is our belief that the authority cited by
the Secretary deals with only the construction powers under the
1932 Act and must be viewed 1in the light of the 1947 Amendment
which required that such easements and rights-of-way be reserved
in the patents. However, it 1is this one ™"authority section”
which has allowed the Alaska Supreme Court to circumvent both the
Alaska and Congressional bills designed t'qg eliminate these ease-

ments.
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None of the withdrawals and easements created by PLO 601 and
its successors including DO 2665 were noted 1in the patents of
homesteaders in Alaska, although, all of the patents which were
issued for Jlands taken wup after 1947 contain the reservation
required by the 1947 Act and 48 U.S.C. S321d. (Exhibit E, for
example.) Further, at least in regard to local roads, there was
no identification of the roads or of any record by which a home—
steader or other interested individual could determine 1if his
property was effected by such a right-of-way.

In 1959 the United States government quitclaimed its
interest in the roads in Alaska to the State. The quitclaim deed
does not specifically address the question of whether the Federal
Government intended to pass 1its rights-of-way and reservations
under the PLOs and DO 2665. The State of Alaska did not record
its quitclaim deed until 1969 and it is impossible by referencing
the quitclaim deed to determine whether any given parcel of land
in Alaska was affected by the withdrawals or easements for

roads.

In the mid 1960"s concern over the possibility of the State
taking land under the federal easements and rights-of-way
surfaced and the State Legislature passed the Right-of-Way Act of
1966 (Exhibit F.) The 1966 Act states that "no agency of the
state may take privately-owned property by the election or
exercise of a reservation to the state acquired under the Act of
June 30, 1932, ch. 320 85, as added July 24, 1947, ch. 313, 61
Stat 418, and taking of property after the effective date of this
Act by the election or exercise of a reservation to the state
under that federal act 1is void."

The Federal Government also attempted to alleviate the
unfairness of the federal reservations and easements for rights-
of-way 1in patents 1issued to Alaskans between 1947 (the date of-
the Amendment of the 1932 Act) and 1959 (Alaska Statehood).
Section 138(b) of the Federal-Aid Highway Act of 1970 states:

Any right-of-way for roads. roadways,
highways, tramways, trails, bridges and appur—
tenant structures reserved by section 321(d)

of Title 48, United States Code (61 Stat. 418,
1949), not utilized by the United States or by
the State or Territory of Alaska prior to the
date of enactment hereof, shall be and hereby
is vacated and relinquished by the United
States to the end and intent that such reser-
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vati®n shall merge with the fcee and be forever
extinguished.

Unlike the State Right-of-Way Act, the federal legislation does
not specifically indicate that it includes all reservations and
easements <created under the 1932 Act as Amended by the 1947
Act. However, we believe that that proposition 1is clear, that
the 1947 Act was an Amendment to the 1932 Act which created an
obligation on the part of the Federal Government to place in the
patent a vreservation for highway purposes. We have enclosed
testimony by both Senator Stevens and State officials which
clearly indicate that the State would not be taking the rights-
of-way in the future. (Exhibit G.)

The State of Alaska however decided that since the PLOs
state they were promulgated under the general authority of the
Secretary of Interior and the DO 2665 was "apparently™
promulgated wunder 48 U.S.C. 832la (the 1932 Act) they would
attempt to take property despite both the State and Federal Acts
designed to end the uncertainty and unfairness which had resulted
from the creation of such easements and rights-of-way.

In a case which ultimately reached the Alaska Supreme Court
entitled State v. Alaska Land Title Association, 667 P.2d 714
(Alaska 1983) (Exhibit H), the Alaska Supreme Court determined
that the original withdrawals Dby PLO 601 culminated 1in the
rights-of-way described in DO 2665. The Court further found that
DO 2665 was published pursuant to 48 U.S.C. 832la. The Court
determined that 48 U.S.C. 832la was a separate source of power
for the Secretary of Interior to create easements from that iden—
tified 1iIn 48 U.S.C. 8321d. That is, the court vrefused to
recognize that the 194? Act ™ purpose was to amend the 1932 Act
to require that any easement created by the Secretary of Interior
under the 1932 Act be placed on the patent.

The court went further to find that the Right-of-Nay Act of
1966 passed by the Alaska Legislature applied only to the 1947
Act. This 1is 1in contradiction to the clear language of the 1966
Act. As noted earlier the Federal-Aid Highway Act of 1970
8138(b) can be on 1its face interpreted as applying only to the
1947 Act. Therefore, since the Alaska Supreme Court had already
interpreted the 1947 Act as being separate from the 1932 Act the
Federal-Aid Highway Legislation was ineffective.

It is interesting to note that the court did allow the one
homeowner who 1is not protected by title.insurance to prevail. In
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that instance the court found that if the homesteader had entered
the property prior to the date of the promulgation of PLO 601
(August 10, 1949) then ?LO0 601 would not be effective against
him. The State has challenged this proposition and believes that
a homesteader would not prevail against PLO 601 until the date he
received his final certificate, usually significantly later 1in
time from entry. There are currently two cases pending before
the Alaska Supreme Court which will address this 1issue.

The State of Alaska has taken the position that it inherited
the Federal Government®s rights to the easements and rights-of-
way under the PLOs pursuant to the quitclaim deed of 1959. They
are further taking the position that even if a road had not been
constructed at the time of the PLOs or had been subsequently
moved, the State has the right to take the property "without pay—
ment. The greatest difficulty with defending against this form
of arbitrary action 1is that the PLOs and DOs do not specifically
identify where a road is located on an entryman®s property.

Additionally, the average Jlandowner has no warning of the

existence of a road. Since a significant number of individual
homeowners do not have title 1insurance on their property, they
are completely unprotected against the actions of the State. The

State has further shown 1itself to be callous to the rights of
such landowners by simply taking their land even in cases where
their property would not be subject to the PLO due to entry prior
to the effective date of PLO 601. Also, because the State does
this on an as needed basis, there 1is no opportunity for home—
owners to be appraised of the problem 1in advance. Only at the
time the State finally determines that it will expand the highway
does the homeowner Jlearn that his property 1is to be taken and
even then the only outcry 1is among a few owners along the
proposed road expansion. Thus, the problem goes on without the
property owners in Alaska having an opportunity to face the issue

all at once.

The problem also extends to title 1insurance companies.
Although contrary to prior decisions 1in other jurisdictions and
the Jlanguage of Alaska statutes, the Alaska Supreme Court has
determined that publication of PLOs in the Federal Register,
although not recorded in the recording district, and not describ—

ing specific parcels of land are to be considered “public
records” for the purposes of determining the meaning of such
language 1in title insurance policies. Title insurance companies

have suddenly found themselves to be -exposed to a tremendous
liability without having 1initially 1included such risks 1in the

setting of their premiums.
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All sides of the issue agree that potential Iliability for
the cost of all the property which could be seized under the PLOs
is in excess of one billion dollars over a long period of time.
This 1is a staggering amount for title 1insurance companies to
incur without having already built the risk factor into their
rate setting. Thus, there 1is a potential threat to the viability
of the title insurance industry in Alaska to provide homeowners,
businesses and banks with title insurance on an on-going basis.

It is our opinion that federal 1legislation can be proposed
which will provide for adequate protection for Alaskan
landowners. We have enclosed a working draft of language for
such federal legislation based upon Congress declaring that the
utilization of such easements without compensation is a violation
of due process under the Fifth Amendment as applied to the State
by the Fourteenth Amendment. Our research indicates such an
approach would withstand judicial scrutiny. See Fitzpatrick wv.
Bitzer, 427 U.S. 445 (19761? Katzenbach v. Morgan, 384 U.S. 641
(196 5~; Ramirez v. Puerto Rico Fire Service, 715 F.2d 694 (1st
Cir. 19831 Equal Employment Opportunity Commission v'. Elrod, 674
F.2d 601 (7th Cir. 1982).

I want to thank you very much for your assistance 1in this
matter and, as we noted in our meeting, it is not a problem which
apparently 1is going to go away. Hopefully, after your office has
had the chance to review the documentary materials you, Senator
Stevens and Congressman Young will assist us 1in this endeavor.
Mr. Greg Chapados 1is working on the problem in Senator Steven®s
office and I am transmitting a copy of this letter to Congressman

Young.

Please let me know 1if you have any questions and we look
forward to hearing from you in the near future.

Sincerely,

ht

cc: Congressman Don Young
Greg Chapados



TAKING OF RIGHTS-OF-WAY
WITHOUT COMPENSATION

In recent years there has been a tremendous amount of road
construction by the State of Alaska to serve the needs of the
State"s growing population and economic development. An
important part of building new roads and expanding old ones 1is
establishing the right-of-way wupon which the road can be con—
structed. In the Lower 48 and, to some extent in Alaska, when a
state wishes to construct a road it purchases the right-of-way
across private land either by direct negotiation or by condemna-—
tion. Thus, a private land owner whose property is effected by a
highway 1is compensated for the loss of the use of his property.

This is not so for a Jlarge number of land owners in
Alaska. The State of Alaska has determined that it can take
rights-of-way and expand existing roads over private property
without compensation to the land owners based upon some obscure
federal regulations and statutes, despite the fact the Alaska
State Legislature has already made one attempt to prohibit such

takings.

In order to understand how the State can claim an easement
or right-of-way for highway purposes across private land without
paying compensation one must look at the history of road develop—

ment in Alaska. Prior to 1947, there were two primary ways by
which roads could be established. The first was by appropria—
tion. Under the doctrine of a”r”priation, if the federal

government wished to build a road, it could do so on public lands
simply by expending money for the construction of the road. As a
matter of custom the width of such roads was generally 33 feet
either side of the center line.

Roads were also established prior to 1947 wunder a special
federal statute (48 U.S.C. 8932) which granted the right to the
public to construct highways across vacant and unappropriated

federal public lands. Several territorial enactments established
a right-of-way along all section lines in the state four rods (66
feet) wide.

Following World War 1l numerous veterans found Alaska an

appealing place to live and migrated to our state, These Home—
steaders soon had 1identified parcels for entry and proceeded to
lawfully obtain title to these lands. The Department of Interior
which was responsible for the construction of most roads in
Alaska through the Alaska Road Commission soon discovered that



its road construction could not keep up with the pace of settle—
ment. Homesteaders would often enter the property before the
Alaska Road Commission could build a road by appropriation. Once
the homesteader entered the property the right to build a road by
appropriation was lost since the property was no longer
considered public lands.

To remedy this problem, Congress passed a law 1in 1947
requiring a general reservation for highway rights-of-way be
placed in all patents where the homesteader entered after July
24, 1947. It was envisioned that as the Alaska road network
developed in the territory, the Alaska Road Commission could then
construct a road across the patented property even thou®" :i it was
no longer in the hands of the federal government.

Unfortunately, the 1947 1law did not establish where the

roads were or their width. This placed the homesteader at risk,
that, at any time 1in the future, a road could be constructed
across his property. In 1949 the Department of Interior

attempted to clarify this problem by publishing Public Land Order
No. 601 which established the width for various types of roads 1in
Alaska. The Public Land Order withdrew from the public domain
strips of land along all highways in Alaska. By withdrawing the
strips of land the federal government actually made those
portions of federal public lands unavailable for homesteading.

PLO 601 established several classifications of roads. For
through roads such as the Alaska Highway, Richardson Highway,
Glenn Highway, Haines Highway, and Tok Cutoff, the right-of-way

was 150 feet either side of center line or 300 feet total. For
feeder roads such as tha Steese Highway, Elliott Highway,
McKinley Park Road, Anchorage-Porter-Indian Road, etc. the
rights-of-way was 100 feet either side of center line or 200 feet
total. The 1last classification was entitled local roads and
represented a withdrawal of 50 feet either side of center line or
100 feet total. However, unlike the through roads and feeder

roads, local roads were not specifically identified by name.

The problem with PLO 601 was that homesteaders who entered
their property after August of 1949 were often not told that
their property might be effected by PLO 601.

The BLM was required, because of the withdrawal by PLO 601,
to survey those withdrawals and to post them to their plats.
Additionally they were required to tell a homesteader who entered
the property and who claimed land under his application which was
effected by the PLO 601 that his homestead could not include
those lands which PLO 601 effected. The BLM did neither. The



cost and manpower involved inidentifying and surveying the pro—
perty effected by the Public Land Orders and posting it to the
plats was beyond the physical and fiscal capability of the BLM 1in
the late 40"s and early 50°s.

As a result of local BLM protest to Washington the Depart—
ment of Interior vrecognized the difficulties inherent 1in the
withdrawals under PLO 601. In 1951 therefore they published PLO
757 which ~nded the withdrawals as to local and feeder roads and
simultaneously published Department Order 2665 which <converted
those withdrawals to easements. Therefore, a homesteader who
entered the property after D. 0. 2665 could claim up to the
center line of a local or feeder road but would take subject to
an easement in favor of the federal government. But, as had
happened when PLO 601 was in effect, many homesteaders were not
informed of the full nature of the federal government®s interest

in their property. Some homesteaders had the existence of the
local or feeder road easement noted in their prepatented docu—
ments but many did not. The easement was never noted 1in the

patent that was 1issued to them.

The last difficulty associated with these rights-of-way was
that the withdrawal that had remained in effect as to through

roads. Congress in the late 1950"s decided to sell the withdrawn
land to <che adjoining Jland owners and convert the remaining
through road withdrawals to easements. The Department of

Interior published Public Land Order 1613 which converted the
withdrawals to easements and the underlying fee was to be sold to
the then current adjoining land owner.

The Department of Interior did not immediately institute the
program because of Statehood 1in 1959. During the transition
phase much of the federal responsibility for highways and highway
rights-of-way passed to the State of Alaska. The State claims
its interest to the rights-of-way pursuant to a quitclaim deed
issued by the Federal Government 1in 1959. The State did not
bother to record the quitclaim deed until 1969. Thus, there was
no document of record in a recording district by which the State
claimed any title. The United States government had also never
placed the easements of record in the territorial commissioner®s
office (the predecessor to recorders office).

In the mid 1960"s the Bureau of Land Management once again
rediscovered its obligations under PLO 1613 to convey the land to
the adjoining land owner. It sent out to many of the adjoining
land owners notices that they had the right to purchase the
underlying fee to the highway along their property. Some of the
adjoining land owners paid the purchase price. However, because



of the general freeze on the conveyancing of federal Ilands in
Alaska the federal government failed to issue patents to those

individuals.

In the last two years the BLM has once again discovered its
obligations under PLO 1613 and have now made the property avail—
able to the adjoining land owners, but at today"s prices.
Further, where the 1965 adjoining land owner had filed an appli—
cation to purchase and paid his purchase price in 1965, the BLM
will now issue the patent to him and not the current adjacent

land owner. This causes a great concern among current land
owners who believed that they owned the property 1in front of
their homes and businesses. It is conceivable that not only will

they have an interloper between themselves and the highway but
perhaps even a loss of access to their property.

In 1966, the Alaska legislature became aware that the State
was building certain roads along these federally created highway
rights-of-way without paying compensation. The only land owners
which were effected by this unfair taking were those who entered
the property after July of 1947 and before statehood. All other
Alaskans were entitled to compensation 1if such a taking occurred

on their property.

Representative Hillstrand bought the issue before the Alaska
legislature and they virtually unanimously agreed that such a
taking was unfair and unjust to the land owners. The legislature
in 1966 therefore passed the Right-of-Way Act of 1966 which
barred the state from taking any further land under the grants by

the federal government. Between 1966 and 1970 the State
therefore paid citizens 1in Alaska for highway construction and
expansion on their lands. Indeed, 1in 1970 the commissioner for

theDepartment of Transportation testified beforethe United
States Congress that the State had paid several million dollars
to Dland owners in compensation for the federal rights-of-way
which had been created in the 1940%s and 50°%s.

In the early 1970"s however *-he problem re-emerged. The
rapid increase 1in the population of Alaska and development of its
economy required the State to build additional roads and to
expand existing vroads to accommodate the growth. In the mid
1970"s the State once again began to take property under the 1947
Act. When confronted withthe 1966 Act which barred the State
from taking property without compensation, the State came up with
a legal theory circumventing the Act. In the late 1970°s and
early 1980°"s several cases went to the Alaska Supreme Court con-—
cerning whether the State had a highway right-of-way across
private land which 1t could take without compensation. In each



of those cases the trial court after having heard the evidence
and arguments by the State and land owners ruled in favor of the

land owners. In each cr r. the Alaska Supreme Court reversed.

The Alaska Supreme Court"s reversal rests on two weak
premises. First, that the Alaska legislature in 1966 1intended
only to end those easements under the 1947 act. The Court-s

second premise was that the 1947 Act was an independent statute
and did not modify the prior act authorizing the Secretary of
Interior to build roads 1in Alaska. The Court found that that
prior legislation which authorized the Secretary of Interior to
build highways 1in Alaska permitted him to also create easements
independent of the fact that Congress in 1947 modified the law to
require that those easements be placed 1in the patent. Since
Department Order 2665 states that it 1is promulgated under the
Department of Interior®s vresponsibility to construct vroads in
Alaska Department Order 2665 survives the 1966 Act and 1is not

affected by it.

The position of the Alaska Supreme Court seems incredible.
It is difficult to believe that 1in 1966 Che Alaska Legislature
was only doing away with the right of the State to take an ease—
ment wunder the 1947 Act, which was at least 1identified to the
land owner 1in his patent, and not prohibit the taking of a con—
current easement which was not 1identified 1in the Jland owners

patent. Indeed the premise of the Alaska Supreme Court is
refuted by the BLM*s own memorandum discussing these rights-of-
way .

The most burdensome aspect of the highway right-of-way
problem lies in the fact that the federal government mishandled

the implementation of the programs. The only notice was
published 1in the Federal Register. The Federal Register 1is a
relatively obscure document to most people. Indeed in the Ilate

1940"s and 1950"s the existence of the Federal Register, let
alone the potential impact on their lives was not realized by
most people. The rights-of-way were not placed of record against
specific parcels and in cases where the statute or land order
required that a map be made of the highway and placed of record
with the BLM that was often not done. Further, over the years
the State of Alaska in upgrading and improving highways has moved
the location of the highway. Now it is difficult to know exactly
where the highway was in the 1950°s to determine how much
property could be taken from the land owner without compensation.

Recently the State has aggravated the problem by permitting
other activities to take place on the rights-of-way such as bike
paths, horse trails, and utility Jlines but forced the entity



constructing this nonhighway use to place it on the far edge of
the easement thus long before the road might have to actually be
expanded, if at all, the easement 1is being utilized and the home—
owner suffers from the loss of trees, shrubs, and use of his land

as well as any improvements thereon.

It is this combination of factors which makes the taking by
the State of Alaska wunfair and 1inequitable. Lack of adequate
notice to the original patentee, lack of notice contained in the
patent, lack of notice to the general public except as published
in the Federal Register, no recording of the easements in the
recording district of the territory or State of Alaska, failure
of the State of Alaska to record its quitclaim deed until 1969,
and the belief that the 1966 Act by the Legislature ended once
and for all the controversy,all contribute to make this taking
without compensation extremely unfair.

It is clear that thelegislative relief is required to close
the loopholes created by the Alaska Supreme Court in the 1966
Act. It was unjust and 1inequitable then and it 1is unjust and

inequitable now.
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[CHAPTER 313] AN ACT

WKy To arﬂend éhe Act eptitled “A Acdt @“’Yidi” for the trarhsfeF of éhe duties
I1'ubllo Law 140 authorized and_authority .c ferte a L?EOH the b a1 00 commys.
sioners in_the | errltorYI of asg%t(ig e Department of tho [nterior, and for

other purposés”, approved Juné

Be it enacted by the Senate and House of Representatives of the
Alasia United States of America in Congress assembled, That the act entitled
“An Act providing for the transfer of the duties authorized and
authority conferre bY law upon the board of road commissioners in
the Territory of Alaslra to the Department of the Interior, and for
SR U3.Coo 3 other purBoses” . approved June 30, 1932 (47-Stat. 446), 1s hereby
' amended by adding at the end thereof the following new section:
of eservationcfright-— “Sec. 5. In all patents for lands hereafter taken up, entered, or
’ located in the Territory of Alaska, and in all deeds by the United
States hereafter conveying any lands to which it may have reacquired
title in said Territory notincluded within tho limits'of any organized
municipality, there shall be expressed that there is reserved, from tho
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, and appurtenant
structures constructed or to be constructed by or under the authority
of the United States or of any State created out of the Territory of
oroiyment for valvo - Alaska, When a right-of-way reserved under the provisions of ‘this
' Act is utilized by tho United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine
and make payment for the value of the crops thereon if not harvested
bY the owner, and for the value of any improvements, or for the cost
0 removmgthemto anothersite,if lessthan theirvalue.”

Approved July 24, 1947,

FEDERAL- AriD H-“MtWAY f\cT - f\lt>

ALASKAN ASSISTANCE

Sec. 138. (a) Subsection (b) of section 7 of the Federal Aid
Highway Act of 1966 is amended to read as follows:

"(b) There is hereby authorized to be appropriated for construc-
tion of Federal-aid highways of the State of Alaska, out of the
Highway Trust Fund and in addition to funds otherwise made avail-
able to the State of Alaska under title 23, United States Code, $20,-

43. 23 U.S.C.A. j 307(b). 44. 23 U.S.C.A. 5 506.
2028
ggoiog% for each of the fiscal years ending June 30, 1972 and June

(b)  Any right-of-way for roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures reserved by section 321
(d) of title 48, United States Code (61 Stat. 418, 1947), not utilized
by the United States or by the State or territory of Alaska prior to
the date of enactment hereof, shall be and hereby is vacated and
relinquished by the United States to the end and intent that such
reservation shall merge with the fee and be forever extinguished.

federalacts of
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STATE of Alaska,
Appellant/Cros6-Appellec,

v

ALASKA LAND TITLE ASSOCIATION:;
Security Title and Trust Company of
Alaska; Alaska Title Guaranty Compa-
ny; Brokers Title Company; Lawyers
Title Insurance Agency, Inc.; Safeco Ti-
tle Agency, Inc.; Fairbanks Title Agen-
cy; Valley Title and Escrow Company;
First American Title Insurance Compa-
ny; Transamerica Title Insurance Com-
pany; Hansen Associates, an Alaska
Limited Partnership; Richard L. Boy-
sen; and Jack White Company, Appel-
lees/Cross-Appellants,

and

Theodore M. Pease, Jr., and Claire V.
Pease, Appellees.

TRANSAMERICA TITLE INSURANCE
COMPANY, Appellant,

V.

Theodore M. PEASE, Jr.. and Claire V.
Pease, Appellees.

Nos. 5407, 5408.
Supreme Court of Alaska.

May 27, 1983,

Appellees and Cross-Appellants Petition
for Rehearing Denied July 8, 1983.

Appellants and Cross-Appellees Petition
for Rehearing GranU i July 8, 1983.

As Amended July 8, 1983.

Action was brought for declaratory
judgment by association representing vari-
ous title insurance companies, individual ti-
tle insurance companies, and several land-
owners against State, municipality, and oth-
ers.  The Superior Court, Third Judicial
District, Anchorage, Victor D. Carlson, J.,
entered judgment against State and title
insurance company, and appeal was taken.
The Supreme Court, Matthews, J., held
that: (1) trial court erred in declaring that
State could not take or utilize any portion
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of property owner's land for local road
which was in excess of 33 foot easement;
(2) trial court erred in declaring that nei-
ther State nor municipality could take any
portion of landowner's property for through
road which was in excess of easement
widths specified in their respective patents
without just compensation; and (3) publica-
tion in Federal Register imparted construc-
tive notice and served to preclude subse-
quent innocent purchaser status.

Affirmed in part, reversed in part, and
remanded.

Rabinowitz, C.J., dissented in part and
filed opinion.

1. Public Lands ©=">1341)

Right-of-Way Act of 1966, which pre-
cludes State from taking privately owned
property by election or exercise of reserva-
tion to State and that Act shall not be
construed to divest State of any right-of-
way or other interest in real property which
was taken by State, before effective date of
Act, by election or exorcise of its right to
take property through a reservation, was
pot applicable to State's ciaim of 50 foot
road easement along south boundary of
landowner's property, in that easement in
question was established by departmental
order under authority of statute to which
Right-Of-Way Act was inapplicable. 48
U.S.C. (1958 Ed.) §§ 321a, 321d.

2. Public Lands e=135(1)

Staking requirement of subsection of
department of interior order providing that
reservation and rights of way or easements
will attach as to all new construction in-
volving public roads in Alaska when survey
stakes have been set on ground and notices
have been posted at appropriate points
along route of new construction specifying
type and width of roads was not applicable
to road affecting landowner's property, in
that road was an existing road when order
was promulgated, while subsection by its
express terms only applies to new construc-
tion.
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3. Public Lands e=64

Before highway may be created, there
must be either some positive act on part of
appropriate public authorities of state,
clearly manifesting an intention to accept a
grant, or there must be public user for such
a period of time and under such conditions
a(sj to prove that the grant has been accept-
ed.

4, Public Lands «=135(1)

Staking requirement of department of
interior order was inapplicable to certain
highway, in that highway was in existence
by time of homestead entry of landowners’
predecessor. 48 U.S.C. (1958 Ed.) § 321d.

5. Public Lands  135(1)

Trial court erred in declaring that nei-
ther State nor municipality could take any
portion of landowner's property for through
road which was in excess of easement which
was specified in their respective patents
without just compensation.

6. Public Lands e=135(l)

Trial court properly determined that
certain landowners were entitled to declara-
tion against State and municipality that
neither State nor municipality could take
any portion of their properties for through
road which was in excess of easement which
was specified in their respective patents
without just compensation, where landown-
er's property was entered in 1945, so that it
was not hereafter entered for purposes of
statute under which mandatory reservation
was limited to patents for land hereafter
taken up, or located in territory of Alaska.
Pickett Act, 88 1, 2, 43 U.S.C. (1970 Ed)
8§ 141, 142; 48 US.C. (1958 Ed.) § 321d.

7. Insurance e=>426.1

Title insurance company was liable to
property owners under policy for value of
17 foot strip taken pursuant to interior de-
partment order, in that publication of pub-
lic land order in Federal Register imparted
constructive notice of order as to land it
affected.

8. Public Lands *=138
Public land orders, which appeared in
Federal Register, imparted constructive no-

lice of conflicting deed or encumbrance,
thereby preventing property owner from
claiming innocent purchaser status.

9. Estoppel <s=62.2(2)

Because publication of land orders in
Federal Register imparted constructive no-
tice of easements which they created, that
notice made reliance unreasonable, and thus
State was not estopped from claiming any
easements under orders here involved.

10. Public Lands *=135(1)

By operation of law, land conveyed by
the United States is taken subject to previ-
ously established rights of way where in-
struments of conveyance are silent as to the
existence of such rights of way.

11, Public Lands *=>135(1)

No suit to vacate or annul a patent in
order to establish a previously existing
right-of-way is necessary hecause patent
contains an implied bylaw condition that it
IS subject to such a right-of-way, and thus
statute of limitations expressed by statute,
providing that suits by the United States to
vacate and annul any patent shall oniy be
brought within six years after the date of
the issuance of such patents did not apply.
43 US.C.A. § 1166.

Jack McGee, Asst Atty. Gen., Wilson
Condon, Atty. Gen. Juneau, for appel
lant/cross-appellee.

David A. Devine and Michael W. Price,
Groh, Eggers, Robinson, Price & Johnson,
Anchorage., for appellees/cross-appellants.

Before RABINOWITZ, C.J., and BURKE,
MATTHEWS and COMPTON, JJ.

OPINION

MATTHEWS, Justice.

This is an action for a declaratory judg-
ment brought by an association represents
ing various title insurance companies, indi-
vidual title insurance companies, and sever-
al landowners against the State of Alaska,
the Municipality of Anchorage, and Theo-
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dore and Clair Pease. Nine claims for re-

lief were presented.

The first claim sought a determination
that a title insurance policy issued by
Transamerica Title Insurance Company to
the Peases excluded from coverage any
rights-of-way created pursuant to certain
Interior Department Orders, namely, Public
Land Orders 601, 757,1613, and Departmen-
tal Order 2665.

The second claim for relief sought a dec-
laration that claimed easements for “local
roads” as defined in DO 2665 could not be
used by the State or municipal governments
because of the Alaska Right of Way Act of
1966.

The third related to “feeder roads" as
defined in PLO 601 and DO 2665, seeking a
declaration that rights-of-way for such
roads could not be utilized because of the
Alaska Right of Way Act of 1966.

The fourth claim for relief concerned
property owned by plaintiff Hansen Associ-
ates along the Seward Highway. It alleged
that the original patentee had made a
homestead entry prior to the effective date
of the first order involved, PLO 601, and
sought a declaration that no through road
easement under PLO 601 or 3ny of its suc-
cessors could be claimed.

The fifth claim for relief referred to a
quitclaim deed given on or about April 7,
1959, conveying the United States' interests
in the highways in Alaska to the State.
The deed was recorded O-tober 2, 1969.
This claim sought a declaration that the
quitclaim deed would have no effect on
bona fide purchasers for value who pur-
chased and recorded prior to the State's
recording of the quitclaim deed.

The sixth claim for relief alleged that the
failure of the United States or the State to
record PLOs 601, 757, and 1613 and DO
2665 in a State recording office rendered
any easements that might otherwise have
been created by those orders void as against
subsequent innocent purchasers for value
who first duly recorded their interests.

The seventh claim alleged a theory of
estoppel against the State and Municipality,
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claiming that for twenty years they had
allowed property owners to develop proper-
ty on which they now claim an easement
pursuant to PLOs 601, 757, and 1613 and
DO 2665, that no notice of such claims had
been given, and that individual property
owners would be prejudiced if the State and
the Municipality were now permitted io
utilize such easements.

The eighth claim sought a declaration
that no easement could be taken by the
State or the Municipality for a local, feeder,
or through road under the authority of
PLOs 601, 757, and 1613 or DO 2665 hecause
of the Right of Way Act of 1966.

The ninth claim alleged that prior to the
quit-claim deed from the United States to
the State of April 7,1959, the United States
had patented to private landowners proper-
ty which included rights-of-way now
claimed by the State. A declaration was
sought that these patents were conclusive
as against the State and that the patents
could not be vacated or annulled because of
the six vear statute of limitations set forth
in 43 UIS.C. § 1166.

The Peases cross-claimed against the
State, alleging that the State unlawfully
claimed a 50 foot road easement along the
south boundary of their property whereas
only a 33 foot easement was described in
the patent from the United States to their
predecessor-in-interest.  They sought just
compensation for the 17 foot difference in
the approximate sum of $3,000.00 plus in-
terest from the date of taking. The Peases
also counteHaimed against Transamerica,
alleging that if the State was entitled to a
full 50 foot right-of-way Transamerica
would be obliged under the title policy to
compensate them for the value of the 17
foot strip.

Before answerin?, the State filed a mo-
tion for a more definite statement request-
ing legal descriptions of property across
which the complaint alleged that the State
was claiming rights-of-way. In response,
the plaintiffs described the property owned
by Hansen Associates along the Seward
Highway, with respect to the fourth claim
for relief, and property owned by plaintiff
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Richard L. Boysen which also lay along the

Seward Highway, with respect to the sev-

enth claim  The State then answered the
comFIamt,.pIacm in_controversy all the
legal theories of the plaintiffs.

The State, all plaintiffs, and the Peases
moved for summary judgment as to all
claims. The court denied the State's mo-
tion, granted the plaintiffs’ motion as to the
second, third, and eighth claims, and grant-
ed the Peases’ motion as to their cross-claim
and counterclaim. FoIIowin? entry of a
memorandum of decision re Iectin? these
actions the court entered a declaratory
judgment containing four numbered para-
graphs, which proceed from the abstract to
the particular. They are:

1. The State of Alaska and the Munic-
ipality of Anchorage are claiming high-
way easements for local, feeder, and
through roads in excess of easement
widths specified in patents issued to Alas-
ka property owners. Said easements are
claimed by the State or the Municipality
Pursuant to authority derived from Pub-
ic Land Orders 601, 757, 1613 and De-
partment Order 2665. For the reasons
set forth in the Memorandum of Decision
dated May 7, 1980, the court hereby
awards Plaintiffs a summary A’udgment
against the State of Alaska and the Mu-
nicipality of Anchorage declaring that the
State and the Municipality may not take
or utilize property for local- feeder, or
through roads in excess of the widths set
forth In the patents to the affected prop-
erties without just compensation to the
owners of the affected properties unless
such local, feeder, or through roads were
occupied and staked by the State of Alas-
ka or the Municipality of Ar.chprage prior
to April 14, 1966, or were specifically
designated in the patents to the affected
real properties.

2. The Plaintiffs Hanson [sic] Associ-
ates and Richard L. Boysen are hereby
awarded a summary judgment against
the State of Alaska and the Municipality
of Anchorage declaring that neither the
State nor the Municipality can take any
portion of their properties for the
through road presently known as the Old
Seward Highway which is in excess of

the easement widths specified in their
respective patents without just compen-
sation.

3. The Defendants Pease are hereby
awarded a summary judgment on their
cross-claim against the State of Alaska
declaring that the State may not take or
utilize any portion of the Peases' land for
the local road presently known as Rabbit
Creek Road which is in excess of the
33-foot easement width specified in the
patent to the Peases’ property without
just compensation. The Peases' property
is described as Lot 191, Section 33, Town-
ship 12 North, Range 3 West, Seward
Meridian, Anchorage Recording District,
Third Judicial District, State of Alaska.

4, The Defendants Pease are hereby
awarded a summary judgment on their
counterclaim against Transamerica Title
Insurance Company declaring that Trans-
america is liable under its title insurance
policy issued to the Peases for the taking
by the State of Alaska of a 17-foot strip
of land for the local road known as Rab-
bit Creek Road, which 17-foot strip of
land was in excess of a 33-foot easement
specified in the Peases' patent. However,
since the State of Alaska must compen-
sate the Peases for the taking or utiliza-
tion of said additional 17-foot easement,
the Peases shall collect just compensation
from the State of Alaska, and upon re-
ceipt of said just compensation the Peases
shall not be entitled to recover damages
from Transamerica Title Insurance Com-
pany for said taking of the additional
17-foot strip of property.

The State has apPeaIed from this judg-
ment. The plaintiffs have cross-appealed,
claiming that the superior court should
have granted them judgment on their
fourth, fifth, sixth, seventh, and ninth
claims for “elief. In addition, Transamerica
Title has appealed from the judgment
against it in favor of the Peases.

I
THE STATE'S APPEAL AS TO THE
PEASES’ PROPERTY

Wee turn first to the appeal of the State
as it relates to the Peases' property.
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The patent to the 2.5 acre Pease parcel
was issued on October 4, 1955, pursuant to
the Small Tract Act of 1938, 43 US.C.
8§ 682a-682e (1938), repealed by Pub.L.
No. 94-579, Title VI, § 702 (1976). The lot
was leased to the Peases' predecessor-in-in-
terest on May 1, 1953. The patent contains
two relevant reservations. One is a blanket
reservation for roads "constructed or to be
constructed by or under authority of the
United States or by any State created out
of the Territory of Alaska, ..." This res-
ervation was made pursuant to 48 U.S.C.
§ 321d, ch. 313, 61 Stat. 418 (1947), repealed
by Pub.L. No. 86-70, § 21(d)(7), 73 Stat. 146
(1959), which provides in part:

In all patents for lands hereafter taken

up, entered, or located in the Territory of

Alaska, and in all deeds by the United

States hereafter conveying any lands to

which it may have reacquired title in said

Territory not included within the limits

of any organized municipality, there shall

be expressed that there Is reserved, from
the lands described in said patent or deed,

a right-of-way thereon for roads, road-

ways, highways, tramways, trails,

bridges, and appurtenant structures con-
. structed or to be constructed by or under
the authority of the United States or of
any State created out of the Territory of
Alaska. ...

The other relevant reservation in the patent
reserves a 33 foot right-of-way for roadway
purposes along the south and east bounda-

1. 14 Fed.Reg. 5048 (1949).

2. 16 FedReg. 10,749 (1951),

3, 16 FedReg, 10,752 (1951,
)

4. 14 FedReg. 5048 E1949 The quoted lan-
%uage IS from the sixth ara%;r ph o f PLO 601.
he“sixth paragraph in full slates

Subiject to valid existing rIPhtS and to exist-
ing surveys and withdrawals for other than
highway ﬁurposes the public lands jn Alaska
Iyln? within 300 feet on each side of the
center line of the Alaska leqhway 150 feet
on each side of the center line of all qther
through roads, 100 feet on each side of the
center line of all feeder roads, and 50 feet on
each side of the center line of all local roads,
In accordance with the following classifica-
tions, are hereby withdrawn from all forms

667 PACIFIC REPORTER, 2d SERIES

ries of the tract Rabbit Creek Road lies on
the south boundary of the Peases' property.
As this rase has been presented all parties
have assumed that Rabbit Creek Road was
in existence as a local road at all times
relevant to the various orders hereafter dis-
cussed. We make the same assumption.

In 1978 the State widened Rabbit Creek
Road from 66 feet to 100 feet. The road
occupied a 33 foot strip on the Peases' prop-
erty before widening and a 50 foot strip
after widening. The State claimed a 50
foot easement on each side of the center
line of Rabbit Creek Road, citing PLOS
6011and 7572 and DO 26653 a« authority
for widening the road without compensat-
ing the Peases for taking the extra 17 feet.

PLO 601, effective August 10, 1949, with-
drew “the public lands in Alaska lying with-
in ... 150 feet on each side of the center
line of all ... through roads, 100 feet on
each side of the center line of all feeder
roads, and 50 feet on each side of the center
line of all local roads, ... from all forms of
appropriation under the public land laws,

" and reserved them "for highway pur-
poses." 4

The Secretary of the Interior promulgat-
ed PLO 757 and DO 2665 on October 19,
1951, 16 Fed.Reg. 10,749, 10,752 (1951).
DO 2665 was filed first. 1d. at 10,752, It
established, among other things, easements,
rather than withdrawals, of 50 feet on each

of apé)roprlatlon under the pubhc land laws,

mcu ng the mlnlng dmineral-leasing

laws, and reserved for_highway purposes:
Through Roads

Alaska  Highway, " Richardson Hi hwa){

8!(?nn H|ghway, aines nghway, Tok Cu

Steese H|gR %y Elllott H| hway, McKin-

Anchora e -Potter-Indian

Road Edgerton Cut-Off, Tok Eagle Road,

g Lon(h; -Poorman Road_ Nomé-Solomon

Roa ehal Lake-Homer Road, Fairbanks-

College Road, Anchorage-Lake Spenard
Road; Circle Hot Sprln s oad

cal
All roads not classmed above as Through
Roads or Feeder Roads, established or main-
tained under the jurisdiction of the Secretary
of the Interior
ld. at 5046-49 (1949)
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side of the center line of each local road and
of 100 feet as to each feeder road.5 PLO
757 amended the sixth paragraph of PLO

601, see note 4 supra, increasing the with-

drawal for the Seward Hrghway {the An-
chorage-Potler-Indian Road in PLO 601]
from 100 feet to 150 feet on each side of the
center line. 16 Fed.Reg. 10,749, 10,750
(1951). PLO 757 repealed the general with-
drawal for local and feeder roads contained
in the sixth paragraph of PLO 601, thus

5. 10 FedReg. 10752 (1951 DO 2665 pro-

Rrggg orr;\/\{ay Fr‘or Hi ways Tr Alaslr<aOse f
U
this order is tow)rx the Jvrdth o aI ub?c

hr ghways In Alaska established or marn-

a# ned under the Jurrs% ction of the Secreta
of the Interior and { prescribe a unifor
rocedure for the establishment of nghts of

or easeme] over or across the po]

Ian s for such ays. Auth orrty ort ese
actions Is contare r sectron20 the act of
une 9 \;v %a t 446 48 US.C. 321

Section 2. Width of public highways g
The width of the public highways in Alas
shall be as oIIonr]s

1) For throug roads; The Alaska Hi h
wa shall exten PO feet on eﬁoh side of
center line thereof. The Richardson Hrgh
way, Glenn Hr hwa Haines Highway
ward- Anchoraﬁ hway, Anchorace | ake
Spenard Hr% Fairbanks-College
Hr hwa sha ext nd 150 feet on each side of

cen er line thereof.

g{t or fteder roads: Abbott Road (Kodiak
Island), Edg erton Cutoff, EIIrott Highway, Se-
ward enrns a Tram roa Steese Highwa
Sterling x Taylor Highway, ort
way Junctron to rrjjort Road aImer to Ma-
tanus a to Wasilla Junction Road, Palmer to
Frn%er Lake to Wasilla_Road, Glenn Highwa
Junction to Fishhook Junction to Wasilla t
Knik Road, Slana to Nabesna Road, Kenal
Junctron to Kenal Road University to Ester

Central to Circle Hot S nnsés to Por-

tae 'Creek Road Manl e§ nn s 10
Eureka Road, North Park ounda ant-
Ishna Roa Paxson to McKrneJ élr Road
Sterlrng Lang rng to Ophir Road, Iditarod to
Flat Road, Dilli g am to Wood River Road,
Ruby to_Long t Poorman Road, Nome to
Council Road and Nome to Bessie Road shall
each extend 100 feet on each side of the
center line thereof.

3).For local roads: All public roads not
classified as_through roads or feeder roads
shall extend 50 feet'on each side of the center
ling thereof.

Section 3. Establrshment of rrPhts -0f-way
or easements, (a) A reseryation rhrghwa

Purposes covering the lands embracedin the
hrough roads méntioned In section 2 of this

effecting a revocation of the 601 withdraw-
als as to them. However, PLO 757 ac-
knowledged that DO 2665 had already es-
tablished easements as to feeder and local
roads and did not purport to revoke them.
The final paragraph of PLO 757 states:

Easements having been established on
the lands released by this order, such
lands are not open to appropriation under
the public land laws... .6

order was made b}/ Public Land Order No.

601 o A(gust 10, 1949, a? amended by Pub-

Tlcatanr err%ererates gg (a)r c%[r:nmbeete ls6e %351

tion o? the Iaﬁd from all ormspot apg% ga-

tion under the public-land laws, rncu Ing the
mining and the mineral leasing laws,

(b) right-of-way or easement for high-

way purposes covering the lands embraced in
the’feeder roads and the local roads equal In
extent fo the width of such roads as estab-
lished_ in 3 ?tron 2 of this order, is hereby
established for such roads over and across
the public lands.

(c) The reservation mentioned in para-
graph (a) and the rights-of-way or easements
mentioned In paragraph b) will attach as to
all new construction involving public roads In
Alaska when the survey stakes have been set
on the ground and notices have been posted
at appr npnate points along the route of the
new co structron specrtyrng the type and
A Ao maps t0 be led

ection 4. Road maps to be filed in proper
Land Otfice. Maps fa?l ublic rogdsprn
Alaska heretofore or hereafter constructed
showing the location of the roads, together
with appropriate plans and  specifications,
will be frled b{ the AIaska Ro%d Commrssron
In the proper Land Office at t eearrestg

Idsrble date tor the information of the public.

6. 16 FedReg. 10,749, 10,750 (1951), The text
of PLO 757 So far as it IS relevant ‘here states:
The sixth paragraph of Public Land Order

No. 601 of August 10, 1949, reserving public
Iands for highwa gurposes commencing
with the wordsb éeot fo valid exrstrn?
rrg ts", is hereby amended to read as fo

ws:

Subject to valid existing rrghts and to exist-
ing surveys and withdrawals for other than
nighway purposes and public lands In Alaska
I rn? within ... 150 feet on each srde of the
enfer line of the ... Seward-Anchorage
Hig waY are_hereby withdrawn from all
forms_ of appropriation under the public-fand
laws including the mining and mineral-leas-
Ing laws, and Teserved for hrrtrhwaY] gur 0Ses.

sements havrn% been established on the
lands released by this order, such lands are

wmmmmm
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Thus one effect of PLO 757 and DO 2665
was to substitute easements for the with-
drawals made in PLO 301 as to local and
feeder roads.

The State's claim to the full 50 feet, from
the center line, of Rabbit Creek Road is in
all relevant respects identical to the claim
that it successfully asserted in State, De-
partment of Highways v. Green, 586 P.2d
595 (Alaska 1978). 'In Greer., as in the
Peases' claim, the patents were issued by
the United States under the Small Tract
Act and contained blanket roadway ease-
ments under 48 US.C. § 321d as well as
specific 33 foot easements. The local road
in question in both cases was built before
DO 2665 was promulgated, and the lease as
well as the patent was issued after promul-
gation of DO 2665. We held in Green that
DO 2665 was issued pursuant to 48 U.S.C.
§ 321a, as distinct from 48 U.S.C. § 321d:;
that DO 2665 was applicable to patents
issued under the Small Tract Act; and that

not open to appropriation under the public-
land laws except as a part of a legal subdivi-
sion, if surveyed, or an adhacent area, If un-
surveyed, and subject to the pertinent ease-

ment,
ld. at 10,749-FO.

7. The Right-of-Way Act of 1966 states.
SectloP 1, PURPOSE. This Act is intend-
ed to alleviate the economic hardship and
Physmal and mental distress occasioned by
hé taking of land, by the State of Alaska, for
which no-compensation IS paid to the persons
holding t|tl?_ to the land. This ra%nce has
resulted in financial qifficulties and the depr-
vation of peace of mind regarding the securi-
ty of one’s possessions to” many citizens of
the State of Alaska, and which, if not cur-
failed by law, will continue to adversely af-
fect citizens of this state. Those persons
who hold title to land under a deed or patent
which contains a reservation to the state b&/
virtue of the Act of June 30, 1932, ch. 320,
sec. b. as added July 24, 1947, ch. 313, 6l
Stat. 418, are subject to the hazard of having
the State of Alaska take their property with-
out compensation because all patents or
deeds containing the reservation required by
that federal Act reserve to the United States
or the state created out of the Territory of
Alaska, a right-of-way for roads, roadways
tramways, frails, bri ?es, and aP urtenant
structures either constructed or to pe con-
structed.  Except for this reservation the
State of Alaska, under the Alaska constitu-
tion and the constitution of the United States,
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the 50 foot right-of-way established by DO
2665 was effective even though only a 33
foot right-of-w. v was expressed in the pat-
ent. 586 P.2d at 600-03.

The superior court reasoned that Green
was not controlling because of the provi-
sions of the Right-of-Way Act of 1966, ch.
92 S.L.A. 1966./ Sections 2 and 3 contain
the operative provisions of the Right-of-
Way Act of 1966. Section 2 precludes the
State from taking “privately owned proper-
ty by the election or exercise of a reserva-
tion to the state acquired under [48 U.S.C.
§ 321d]," and section 3 provides that the
Act shall not be construed to divest the
State of “any right-of-way or other interest
in real property which was taken by the
state, before the effective date of this Act,
by the election or exercise of its right to
take property through a reservation ac-
quired under'[48 U.S.C. § 321d]." The ef-
fective date of the Right-of-Way Act of
1966 was April 14, 1966.

would be required to pay just compensation
for any land’ taken for d right-of-way. It is
declared to be the purposé of this” Act to
Blac_e persons, with_land 'so encumbered on a
asis of equality with all other property hold-
ers in the Stage of Alaska, thereby preventin
the taking of property without ‘payment 0
{ust compensation as Browded by laiw, and in
he manner provided by law.

Section 2. TAKING” OF PROPERTY UN-
DER RESERVATION VOID. After the effec-
tive date of this Act, no agency of the state
may take privately-owned” propeity by the
eleCtion or exercise of a reservation to the
state acquired under the Act_ of June 30,
1932 ch. 320, sec. 5, as added July 24, 1947,
ch. 313, 61 Stat, 418 and taking of property
after_the effective date of this' Act by the
election or exercise of a reservation to the
state under that federal Act is void.

Section 3. PROSPECTIVE APPLICATION.
This Act shall not be construed tc_ divest the
state of, or to_require compensation by the
state for, any rlq]ht-of-way or other Interést in
real proHerty which was’ taken bx the state,
before the éffective date of this Act, by the
election or exercise of Its right to take prop-
ert}/ through a reservation acquired under the
Act of June 30, 1932, ch, 320, sec. 5, as added
Julsy 24, 1947, ¢h. 313, b1 Stat. 418.

ection 4. SHORT TITLE. This Act ma
be cited as the Right-Ot-Way_Act of 1966.

Section 5. EFFECTIVE DATE. This Act
takes effect on the day after its passage and
aBFrovaI or on the day it becomes law with-
out such approval.
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[L] The court erred in applying the
Right-of-Way Act of 1966 to the Pease case.
It is applicable only to interests taken by
the State under a blanket reservation creat-
ed pursuant to 48 U.S.C. § 321d. We held
in Green that easements established by DO
2665 were established under the authority
of section 3?la, not section 321d.8 Green,
586 P.2d at 600 n. 17. Further, we held in
State, Department of Highways v. Crosby,
410 P.2d 724 (Alaska 1966) that § 321d did
not apply at all to patents issued under the
Small Tract Act. id. at 728,

[2] The superior court also concluded in
its Memorandum of Decision that the ease-
ment which otherwise would have been cre-
ated under DO 2665 on Rabbit Creek Road
did not come into being “until the right-of-
way was staked by the terms of DO 2665."
This statement refers to subsection 3(c) of
DO 2665, which provides:

The reservation mentioned in para-
graph (a) and the rights-of-way or ease-
ments mentioned in paragraph (b) will
attach as to all new construction involv-
ing public roads in Alaska when the sur-
vey stakes have been set on the ground
and notices have been posted at appropri-

8. A memorandum from the Chief Counsel of
the Bureau of Land Management to the Di-
rector of the Bureau, dated”February 7, 1951,
explains well the extent of the authority grant-
ed to the Secretary of the Interiof Under
§ 321a. The memorandum states in part:

Prior to the issuance of Public Land Order
No. 601 ..., nearIY all public roads in Alaska
were protected ony by easements. Right-of-
wa% easements were acquired under Section
2477 of the Revised Statutes ((i43 US.C. sec.
932) by the construction of roads. This Sec-
tion granted a right-of-way for the construc-
tion of hlghwa?/s over public lands not re-
served_for public uses.

Section 2 of the Act of January 27, 1905
(33 Stat. 616), Incorporated with amend-
m%ntds into 4 l#.S.C. secs. 321-323, estab-
lished_a Board of Road Commissioners in the
then Territory of Alaska to function under
the jurisdiction of the Secretary of War.
This section provided:

Sec. 2. * + * The said board shall have
the power, and it shall be thelr duty, upon
their own motion or upon petition, to locate,
lay out, construct, and'maintain wagon roads
and pack trails « * *The said_board shall
prepare maps, plans, and specifications of

ate points along the route of the new
construction specifying the type and
width of the roads.5

The superior court's conclusion that the
staking requirement of section 3(c) was ap-
plicable to Rabbit Creek Road is erroneous.
Section 3(c) by its express terms only ap-
plies to new construction. Rabbit Creek
Road was an existing road when the order
was promulgated. As to existing roads,
subsection 3(b) of the order establishes a 50
foot easement in the present, rather than
the future, tense and contains no call for
additional action in order to fix the ease-
ment. It states:
A right-of-way or easement for highway
purposes covering the lands embraced in
the ... local roads equal in extent to the
width of such roads as established in sec-
tion 2 of this order, is hereby established
Ifo rdsuch roads over and across the public
ands.

16 Fed.Reg. 10,752 (1951) (emphasis added).
Subsection (3) of section 2 of DO 2665 set

the width of local roads at 50 feet on each

side of the center line. Thus, these two
sections of DO 2665 established a 50 foot
easement for Rabbit Creek Road.

everv road, or trail thev may locate and lay
.

oug, *

Section 3 of the Act of August 24, 1912 (37
Stat. 512, 48 U.S.C. secs, 23 and 24), under
which Alaska was orﬁamzed as a Territory,
provided that the aut 0r|t¥ of the legislature
of the Territory should not extend t0 certain
statutes of the United States including the
Act of January 27, 1905, su;f)ra, and thé sev-
eral acts amendatory thereof.

Section 2 of the Act of June 30, 1932 (47
Stat. 446, 48 US.C. sec. 321a), provides;

Sec. 2. The Secretar¥ of the Interior shall
execute or cause to bt executed all laws
pertaining to the construction and mainte-
nance of Toads and trails and other works in
Alaska heretofore administered by said board
of road commissioners under the direction of
the Secretary of War; * * _

The authofity of the Secretary of the Interi-
or conferred by the above-citeq acts to "lo-
cate, lay out, construct and maintain” public
roads In Alaska clearly implies the right to
fix the width of the rodds. This widthls not
fixed by any statute.

9. 16 FedReg. 10,752 E1951). For the full text
of DO 2665,”see note 5 supra.
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[3]  The history of the promulgation of

DO 2665 also demonstrates that the staking
requirement applies only to new construc-
tion, not existing roads. In territorial days
road easements were created across public
land under 43 U.S.C. § 932, repealed by
Pub.L. No. 94-579, Title VII, § 706(a)
(1976), a statute remarkable for its brevity,
which provided:
The right-of-way for the construction
of highways over public lands, not re-
served for public uses, is hereby granted.

This blanket grant had to be accepted. A
common method of acceptance was the
building of a road by a public authority.10
But other methods of acceptance were also
recognized. As we stated in Hamerly v.
Denton, 359 P.2d 121 (Alaska 1961) with
respect to 43 U.S.C. § 932;
[Blefore a highway may be created, there
must be either some positive act on the
part of the appropriate public authorities
of the state, clearly manifesting an inten-
tion to accept a grant, or there must be
public user for such a period of time and
under such conditions as to prove that the
grant has been accepted.

Id. at 123 (footnote omitted). In Girves v.
Kenai Peninsula Borough, 536 P.2d 1221
(Alaska 1975), we held that enactment by
the territorial legislature of a law dedicat-
ing a four rod strip along all section lines
for roadway purposes was a positive act of
acceptance of the section 932 grant. Id. at
1225-26.

When acceptance of the section 932 grant
occurred by construction of a road by an
appropriate public authority, a question re-
mained regarding the width of the right-of-
way thereby created. It was held that the
width was not confined necessarily to the
traveled portion of the roadway, but that
“local laws, customs and usages" would con-
trol. City of Butte v. Mikosowitz, 39 Mont
350,102 P. 593, 595-96 (1909); see also Ball
v. Stephens, 68 Cal.App.2d 843, 158 P.2d
207, 209 (1945).

10, S?e Clark v. Ta I?r 9 Alaska 298, 303
DAa ka 1938 I e?hens, 68 Cal.
|p P 20 209 6945) Moulton
ish. 67 Mont 504, 218 P. 1053, 1054 (1923).

One purpose of DO 2665 was to define as
a matter of local law or usage the width of
roadway easements which had been created
by the construction of roads and which
would be created in the future by the con-
struction of new roads. The memorandum
of February 7, 1951, from the chief counsel
of the Bureau of Land Management to the
Bureau's directorll makes this clear:
Notwithstanding that section 2477 of the
Revised Statutes (43 U.S.C. § 932) does
not fix the width of the rights-of-way
granted by it, the width when fixed by a
positive act of the ﬁroper State or Terri-
torial authorities has been held valid.
Costain v. Turner (1949) [72 S.D. 427], 36
N.W.2d 3S2; Butte v. Mikosowitz (1909)
[39 Mont. 350], 102 P. 593. In both cases,
the width fixed included an area in excess
of the beaten path or track. The reasons
which sustain the conclusion reached in
those cases support the conclusion that in
the case of public highways in Alaska
constructed or maintained under the jur-
isdiction of the Secretary of the Interior,
the width of the highways may be fixed
by that official.
The memo goes on to suggest the publica-
tion of an order, which was to become DO
2665, in terms which make it clear that the
stakmg requirement only applies to new
construction and not to existing roads:
The following procedure is suggested for
the establishment of highway easements
of prescribed widths in Alaska:

(1) The issuance of an order b?/ the
Secretary of the Interior to be published
in the Federal Register fixing the width
for existing roads and the width for new
construction, including changes in the lo-
cation of existing roads, and extensions
of such roads. In the case of new con-
struction, the order can only be effective
when the survey stakes have been set on
the ground.

(Emphasis added).

Further, the Superior Court's conclusion
that the staking requirement applies to ex-

11, An excerpt from this memorandum is quot-
ed at note 8 supra.
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isting roads as well as to roads to be con-
structed in the future is in conflict with our
holding in Green, supra. The local road in
question there was constructed before the
promulgation of DO 2665. As to the Green
parcel, we held that the 50 foot right-of-
way was fixed as of the promulgation of
the order. Green, 586 P.2d at 604,

For these reasons we conclude that the
State's appeal with respect to the adverse
judgment on the cross-claim of the Peases
is well-founded. The third paragraph of
the declaratory judgment is therefore re-
versed. Since the first paragraph of the
judgment includes the situation presented
in the Pease case, it too must be reversed.

THE STATE'S APPEAL AS TO
BOYSEN'S PROPERTY

The discussion in this section concerns the
plaintiff's eighth claim for relief, which is
reflected in the second and third para-
graphs of the judgment. This discussion is
also relevant to the second claim for relief
relating to feeder roads. Because specific
facts concerning the Hansen parcel require
that it be treated differently, we exclude it
from this discussion and focus instead on
the Boysen property.

This aspect of the case involves an addi-
tional public land order that was not in-
volved in the discussion of the Pease case.
This order, PLO 1613, was promulgated
April 7, 1958. 23 Fed.Reg. 2376, 2378
(1958). PLO 1613 revoked PLO 601 which,

12. 23 Fed.Reg. 2376. 2377 (1958). PLO 1613
provides In pertinent part:
1 Public Land Order No. 601 of August
10, 1949, as modified by Public Land Order
757 of October 16, 195T, reserving for hlqh-
way purposes the public lands of"Alaska Ty
Ing ... within 150 f'«" on each side of the
center line of the ... Seward-Anchorage
Highway ... is hereby revoked.

3. Aneasement for highway purposes, in-
cluding appurtenant protective,” scenic an
Service areas, over and across the lands de-
scribed In ?aragraph 1 of this order, extend-
Ing 150 feet on each side of the center line of
the hlgrrllways mentioned therein, is hereby
establiShed.

as modified by PLO 757, had withdrawn
and reserved for highway purposes 150 feet
on each side of the Seward Highway. Id.
at 2376. PLO 1613 converted the 150 foot
Seward Highway right-of-way to an ease-
ment of the same width.2

The Boysen parcel consists of some 80
acres joining the Seward Highway. The
patent was Issued to Bovsen's predecessor
on May 15, 1952, under the Homestead Act.
The homestead entry was made January 2,
1951. The patent contains a blanket reser-
vation for road rights-of-way as required by
48 US.C. § 321d. See page 718 supra.

Setting aside the possible effect of the
section 321d reservation, the homestead en-
try of Boysen's predecessor in January 1951
fixes the date from which the property
rights of the owners of the parcel are to be
measured.l3 As of that date, PLO 601 had
withdrawn 100 feet of land from each side
of the center line of the Seward Highway.
14 Fed.Reg. 5048 (1949).

The superior court was apparentlY of the
view that unless the State had fully occu-
pied or staked this 100 feet before the ef-
fective date of the Right-of-Way Act of
1966, that act eliminated the withdrawal.
We disagree.

[4]  The Seward Highway was in exist-
ence by the time of the homestead entry.
The superior court aEparentIy imposed the
staking requirement because of section 3 of
DO 2665.4 For the reasons we have ex-
pressed with respect to the Peases' proper-
ty, the superior court’s conclusion concern-
ing the applicability of the staking require-

5. The easements established under para-
graphs 3 and 4 of this order shall extend
across both surveyed and unsurveyed public
lands described m,Paragr_a hs 1and 2 of this
order for the sEJ,eu led distance on each side
of the center Tine of the ,hlgfhways ... a5
those center lines are definitely located as of
the date of this order.

Id. at 2376-17.

13. See part Il infra.

14, Subsection (a)(ll) of section 1 of DO 2665

reco%nlzes expressly the 150 foot withc -awa!
for the Seward Highway expressed in PLO 757.
See note 5 supra.
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ment to the Seward Highway is erroneous.
The Seward Highway was not new con-
struction in 1949, when PLO 601 was pro

mulgated, or in 1951, when DO 2665 was
promulgated It had a fixed location and
the boundaries of its right-of-way were as-
certainable by referring to the applicable
PLO and measuring from its center line.

In addition, the 100 foot right-of-way
first created by PLO 601 does not depend
for its existence on the reservation placed
in the patent under section 321d. PLO 601
was issued pursuant to Executive Order
9337, 8 Fed.Reg. 5516 (1943), under which
the President of the United States delegat-
ed his authority to the Secretary of the
Interior under 43 U.S.C. § 141, ch. 421, § 1,
36 Stat. 847 (1910), repealed by Pub.L. No.
94-579, Title VII, § 704(a) (1976), authoriz-
ing withdrawal of public lands in Alaska for
specified public purposes.l5 As previously
noted, the Right-of-Way Act of 1966 applies
only to rights-of-way acquired under sec-
tion 321d reservations.

[5]  For the above reasons the second

paragraph of the judgment as it relates to
the Boysendproperty must be reversed. The
preceding discussion also requires, as did
our discussion in part | conceming the
Peases’ property, reversal of the first para-
graph of the judgment. We do not reach
the question whether a full 150 foot ease-
ment became fixed across the Boysen prop-
erty by operation of the section 321d patent
reservation and promulgation of PLO 757,
and thus may be unaffected by the Right-
of-Way Act of 1966. This question was not
specifically addressed by the superior court
nor is it presented in the briefs before us.

THE CROSS-APPEAL AS TO THE
HANSEN PROPERTY

The patent for the Hansen parcel was
issued to Hansen's predecessor-i.n-interest

15.  The State and the plaintiffs have a reed
at PLO 601 is based on Executive Order
7 which, "in turn, rests on" 43 US.C.
. We thus have no occasion to con-
sider whether Executive Order 9337 deleqat-
ed authority to make withdrawals in addition
to those authorized by 43 US.C. § 141

667 PACIFIC REPORTER, 2d SERIES

on June 1, 1950, under the Homestead Act.
The homestead entry was made on January
23, 1945, before the promulgation of any of
the land orders previously discussed, and
before passage of 48 US.C. 8§+ u. The
patent to the Hansen proper , does not
contain a section 321d reservation.

The PLO 601 withdrawal was expressly
subject to “valid existing rights." 14 Fed.
Reg. 5048 (1949). Homestead entries have
been held to give rise to valid existing
rights,16 although those rights may not in
all cases take priority over intervening
government acts.I7 Here, however, there is
no doubt of the intention to except prior
homestead entries from PLO 601. As we
have noted, PLO 601 was promulgated pur-
suant to 43 U.S.C. § 141. 43 US.C. § 142
states that "there shall be excepted from
the force and effect of any withdrawal
made under the provisions of ... section
141 ... all lands which are, on 'the date of
such withdrawal, embraced in any lawful
homestead ... entry " Since entry
was in 1945, and the first withdrawal oc-
curred in 1949, Hansen's predecessor-in-in-
terest, as an entryman, had rights superior
to the withdrawals.

[6]  Section 321d has no effect on the
Hansen property. The mandatory reserva-
tion required by this statute was limited to
"patents for lands hereafter taken up, en-
tered, or located in the Territory of Alaska,

.." (emphasis added). Since the Hansen
land was entered in 1945, it was not “here-
after” entered and thus was excluded from
the operation of that statute. This is con-
sistent with the absence of the section 321d
reservation in the Hansen patent, and also
consistent with its presence in the patents
to the other two parcels of land involved in
this appeal where entry occurred after July

16, Stockley v. United States, 260 U.S. 532, 540,
43 SCt. 186, 188, 67 LEd. 390, 304 91923{
rfv Itten, 64 Colo. 3, 169 P. 148, 1505

tes ex rel. Stuart, 53
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24,1947, the date on which section 321d was
adopted.

Thus, for reasons different from those
articulated by the superior court, the second
paragraph of the declaratory judgment is
affirmed as to the Hansen parcel.

\

TRANSAMERICA'S LIABILITY

[7] In count | of the complaint, Trans-
america sought a declaration absolving it of
liability to the Peases under its title insur-
ance policy. The superior court, following
Hahn v. Alaska Title Guaranty Co., 557
P.2d 143 (Alaska 1976), found Transamerica
conditionally liable to the Peases for the
value of the 17 foot strip arising from DO
2665. In Hahn we held that the publication
of a public land order, there PLO 601, in the
Federal Register imparted constructive no-
tice of the order as to the land it effected.
Under the terms of the title policy there
involved, the title insurance company was
found to be liable. Id. at 146. We agree
that Hahn is squarely controlling.

Transamerica, however, contends that
Hahn should be overruled. We have con-
sidered Transamerica's arguments in sup-
port of this position and we are not per-
suaded that Hahn is unsound in any respect.
We therefore decline to overrule 1t. Thus,

Transamerica is liable under its policy to.

the Peases. Paragraph 4 of the declaratory
judgment so far as it relates to Transameri-
ca’s liability to the Peases is affirmed.

CROSS-APPEAL AS TO FIFTH, SIXTH,
SEVENTH AND NINTH CLAIMS
FOR RELIEF

The plaintiffs claim that the superior
court should have granted summary judg-
ment in their favor on their fifth, sixth,
seventh and ninth claims for relief. The
court made no ruling as to these claims.
We review them in accordance with the

18, In this somewha}]abst act context (she erm
Propert owner" should econsuf ?
property”owner situated as Is the plaintiff Boy-

prmmFIe that any ground may be urged on
appeal to suppor; ajudgment even if it was
not accepted by the court in rendering
judgment. Moore v. Stale, 553 P.2d 8, 21
(Alaska 1976); Ransom r. Hancr, 362 P.2d
282, 285 (Alaska 1961).

The fifth and sixth claims are similar
because to prevail, a property owner must
establish status as a “subsequent innocent
purchaser ... in good faith for a valuable
consideration" as that term is used in AS
34.15.290. An innocent purchaser must lack
"actual or constructive knowledge” of the
conflicting deed or encumbrance that the
purchaser seeks to avoid. Sabo v. Horvath,
559 P.2d 1038, 1043 (Alaska 1976). Sabo
held that as between two grantees, a pre-
patent grantee's deed that was recorded
before the patent was issued is a “wild
deed" and does not give constructive notice
to a post-patent grantee who duly records.
Id. at 1044,

The question here is whether public land
orders, which appear in the Federal Regis-
ter, impart constructive notice, thus pre-
venting the property owner from claiming
innocent purchaser status. We have in part
IV of this opinion re-affirmed the holding
of Hahn v. Alaska Title Guarantee Co., 557
P.2d 143 (Alaska 1976) that publication of a
land order in the Federal Register is con-
structive notice of the order as that term is
used in a title insurance policy. That hold-
ing is controlling here.

[8] The distinction between Saho and
this appeal is that Sabo concerns private
deeds and this appeal involves a conflict
between a government regulation and a
patent Regulations published in the Fed-
eral Register take on the character of law.
Farmer v. Philadelphia Electric Co., 329
F.2d 3, 7 (3d Cir.1964): United States v.
Messer Qil Corp., 391 F.Supp. 557, 561-62
(W.D.Pa.1975).  All persons are presumed
to know the contents of the law. See Fer-
rell v. Baxter, 484 P.2d 250, 265 (Alaska
1971).  In United States v. Messer Oil
Corp., the district court indicated that regu-

sen, for Hansen has prevailed on other
grounds.
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lations published in the Federal Register
were sufficient notice to allow conviction of
a criminal violation. 391 F.Supp. at 562. "lIf
Federal Register notice is sufficient for this
purpose, it Is sufficient notice to a landown-
er regarding easements that the federal
government has reserved across his land.
Thus, the publication of the land orders in
the Federal Register imparted constructive
notice and served to preclude subsequent
innocent purchaser status.

In the seventh claim, plaintiffs contend
that the State is estopped from claiming
any easements under the orders here in-
volved. The State responds that construc-
tive notice defeats the estoppel claim.

[9] Estoppel requires "the assertion of a
position by conduct or word, reasonable re-
liance thereon by another party, and result-
ing prejudice.” Jamison v. Consolidated
Utilities, Inc, 576 P.2d 97,102 (Alaska 1978)
(footnote omitted). Plaintiffs claim that
the State has asserted by conduct that it
claims no easements by allowing the owners
to develop their property inconsistently
with the easements, and by not recording
the land orders. They assert that reasona-
ble reliance on that assertion has taken
place. Because we have already found that
publication of the land orders imparts con-
structive notice of the easements which
they create, that notice makes plaintiffs’
reliance unreasonable. Thus, the estoppel
claim lacks merit.

The ninth claim of plaintiffs is based on
the fact that the property owners' patents
involved here did not expressly refer to any
land order easements. Because of this the
plaintiffs contend that the property con-
veyed was conveyed free from such ease-
ments. They argue further that as a result
suit was required to be brought against the
property owners to vacate the patents, and
that the time for such a suit is, in all cases

19, 43 UsS. C § 1166 prowdes

1t the Un teg Iates 0 vacate
annul any patent shall only be brought WIt
SIX hyears after the date ‘of th |ssuance of
suc patens
20, B|rd rv McLean Cmrntv 513 EZd 190
192-93 Cir.1975); Ball v. Stephens, 68
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now before us, barred by the six year stat-
ute of limitations contained in 43 U.S.C.
§ 1166.5

The premise of this argument is that a
patent which does not say that it is issued
subject to a public easement operates to
transfer the property free from the ease-
ment. We rejected this premise in Green.
We held there that an unexpressed DO 2665
easement was effective. Green, 586 P.2d at
603.

Similarly, in Girves v. Kenai Peninsula
Borough, *536 P.2d 1221 (Alaska 1975), we
affirmed a trial court ruling that a right-of-
way not expressed in a patent was effec-
tive:

At the outset Girves notes that neither
her “Notice of Allowance", nor her patent
contained any express reservation of
rights-of-way in favor of any public body.
However, the absence of an express res-
ervation of easement does not preclude
the borough from showing that a right-
of-way was established prior to the is-
suance of these documents.

Id. at 1224 (footnote omitted). We cited as
authority for that statement State v. Craw-
ford, 7 Ariz.App. 551, 441 P.2d 586 (1968).
That case aptly states:
[I]t is also clear from cases decided under
43 U.S.C. § 932 that a subsequent pat-
entee takes subject to previous right-of-
ways [sic] established under the grant
contained in that federal statute [Cita-
tions omitted.] No contrary authority
has come to our attention.... The sI-
lence of the patents does not preclude the
State from showing the full extent of its
right-of-way established prior to the time
when the patents were issued to plain-
tiff's predecessors.

Id. at 590.

[10,11] The above and other authori-
ties2) establish that, by operation of law,

CalApp.2d 843, 158 P.2d 207, 210 L1945% Ni-
colas V. Crassle 83 Co I 536, 267 P. 196, 197
8 Rv. V. Gordon, 41 MICh
NW 648 655 %1879)2 Lovelace v
tower 50 N.M. 50, 168 P.2d 84%1
Verdier v. Port Ro al RR, 15 SC. 4
(1881); Costain v. Turner County, 72 S.J. 4

71
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land conveyed by the United States is taken
subject to previously established rights-of-
way where the instrument of conveyance is
silent as to the existence of such rights-of-
way. No suit to vacate or annul a patent in
order to establish a previously existing
right-of-way is necessary because the pat-
ent contains an implied-by-law condition
that it is subject to such a right-of-way.2
Thus the statute of limitations expressed by
43 US.C. § 1166 does not apply.

Vi

CONCLUSION

The first paragraph of the judgment is
REVERSED. The second paragraph of the
judgment is AFFIRMED as to Hansen and
REVERSED as to Boysen. The third para-
graph of the judgment is REVERSED.
The. fourth paragraph of the judgment is
AFFIRMED as to the Peases’ claim against
Transamerica. The case is REMANDED
for further proceedings consistent with the
foregoing.

RABINOWITZ, Chief Justice, dissenting
in part.

| find that | am unable to agree with the
court's conclusion that the State of Alaska

36 N.W.2d 382, 383 (1949 WeIIs v, Penning-
ton County, 2 S.D. 1 W. 305, 308 h 891}

gulh an v. Condas, 76 Utah 585,290 P, 954,
57 (1930).

21. Indegd when f]he Secretar of the Inter or
%Iare ese n ts-0f-way, t]e[yveste In the
E lic and there sauthont that thereatter the
ecretar couIE not revoke them._ In Walcott
Townsnip v. Sxauge, 6 N.D. 382, 7L N.W. 544
g1897() the court, n discussing 43 U.S.C. § 932,
ub

t

%]hways gnce established over the public
ain“under and by virtue of this act. the
PUb|IC at once became vested with an abso
ute right to the use thereof, which could not
be revoked by the general government, and
whoever thereafter “took the title from the

neraI government took it burdened with

4%hw?%/ SC estab |s ed.
Id. at5 hasis added): accord Bird Bear
v, McLean County 513 F2d 190, 192 (8th Cir.
175{ enber v. Cibbs Township, lN.D.
41 619153) Gustatson v,
8 SMN.W. 112, 113

e

53 N.W, 440
GemTwnshl 58 ! 2
, 596

1

v. Mikosowitz, 39
(1909) (grant of a

or the Municipality of Anchorage is entitled
to claim highway easements in excess of
those reserved when the parcels in question
were conveyed by patent from the federal
government.  Before  discussing  the
grounds for my disagreement with the
court's ruling, however, | believe that it will
be useful to set forth what | consider to be
the significant facts.

The principal question in this appeal is
whether the statel must compensate three
landowners for portions of their parcels
taken to widen existing roads. The land-
owners—Theodore and Claire Pease, Rich-
ard Boysen, and a limited partnership called
Hansen Associates—are the successors in
interest to persons who originally acquired
the parcels by patent from the federal
government. The federal government ex-
pressly reserved highway easements or
rights-of-way in the Pease and Boysen pat-
ents; there were no easements or rights-of-
way reserved in the Hansen patent. In
each case the state claims a highway ease-
ment greater than that reserved in the pat-
ent, resting its claims on various now-re-
pealed federal directives which provided ar-
guably that the easements claimed by the
state should have been expressly reserved
when the parcels were conveyed by patent.2

roadway under 43 U.S.C. 8 932 is to the public,
and governmental entities have ' superwsmn
and control thereof as trustee for the public
...").. That the nights-of-way were established
by administrative” action rather than public
usSer does not put them on a different footing.
See United States V. Roq? 10 Alaska 130,
(1:52 %3 5)[) Alaska 1941), arfd 128 F.2d 800 (9th

L AIthou%h the right of the Municipality of An-
chorage 10 claim undisclosed easements is also
at isstie, 1 will refer only to the state’s rights,
for convenience's sake, as the legal issues are
the same as to hoth the state and the munici-

pality.

2. The Pease patent reserved a right-of-way of
unspecified location_and width under the"au-
thority of 48 U.S.C, 32t)d and also reserved a
separate 33-font right-of-way along_the south
and east boundaries of the ttJarceI he Peases
concede that the state is entitled to the 33-foot
nfght -of-way, and the Alaska Right-of-Way Act

1966, ch. 92, 1966 Temporary and Special
Acts and Resolutions, requires” the state to
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In my view, the state's reliance upon
undisclosed easements, decades after the
lands were patented,3 is foreclosed by both
federal and state statutes of limitations
governing suits to set aside patents.4 In
addition, | think the landowners are enti-
tled to the protection of Alaska’s recording
act.5 Thus, | do not agree with the court’s
ruling that the state need not compensate
the landowners for taking easements which
were not expressly reserved in the patents.5

In my view, the dispositive legal issue in
this appeal should be framed as follows: if
the federal government mistakenly issues a
patent which purports to convey clear title
to lands which should have been withheld

compensate the Peases if it uses a section 32|d
right-of-way notwithstanding the fact that the
right-of-way was expressly reserved in the pat-
ent. In addition, section 138(h) of the. Federal
Aid Highway Act of 1970 provides an in“ppen-
dent basis for concluding that the_state may
not claim a section 3210 easement. That provi-
sion states:
Any ritqht-of-way for roads, roadways, high-
ways, tramways, trails, bridges, and apﬁ)ur e-
nant stru?tures reserved b SECAIOH 21%d)
st] of fitle 48, United Statés Code 5161 Stat.
18, 1947), not utilized by the United States
or by tht State or territory of Alaska prior fo
the date of enactment hereof, shall be and
hereby Is vacated and relinquished by the
United States to the end and Intent that such
reservation.shall merge with the fee and be
forever extinguished.
Pub.L. No. 91-605 %138@), 1970 U.S.Code
Cong. & Ad.News 2001,2029 {uncodified). The
state, however, claims yet another easement of
fifty feet on the Pease parcel, which is seven-
teen feet greater than the easement to which
the Peases aqree the state Is entitled. The state
claims this fifty-foot easement pursuant to Pub-
lic Land Orders 601 and 71J and Department
Order 2665. ,
The ,Bo¥sen patent reserved only a section
321d righ -of-waz: once again, the state must
compensate Boysen If It Uses a section 321d
right-of-way. The state, however, claims a sep-
arate 150-foot easement on, the Boysen parcel
under the authority of Public Land Order 1613
and Department Order 2665. =~
As to'the Hansen parcel, which is subject to
no reserved highway easements or rignts-of-
way, the state also claims a 150-foot easement
under the authonéy of Public Land Order IEfI3
and Department Order 2665.

3. The Hansen patent was issued on June 1
1950; the Boysen %atent, on May 15, 1952; the
Pease patent, on October 4, 195, The state
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for highway easements, is there a time af-
ter which the patent may not be challenged
notwithstanding the mistake?  Because
Congress has supplied the answer to this
dispositive question in the form of a statute
of limitations applicable to suits challenging
the validity of patents, | think it is unneces-
sary to address the array of statutes, Public
Land Orders, and Departmental Orders
marshalled by the state in defense of the
easements that it claims.

Forty-three U.S.C. § 1166 provides t"at
“[s]uits by the United States to vacate and
annul any patent shall only be brought
within six years after the date of the is-
suance of such patents."7 This statute of

did_nol claim the easements that it now seeks
until the mid to late 1970's.

4, 43 US.C. § 1166; AS 09.10.230. |.do not
find it necessary to distinguish or consider the
many Alaska cases dealing with the effect of
various federal directives, because none of
those cases have addressed the statutes of limi-
tations 1SSues.

5. AS 34.15.290.

6. The only federal directive upon which the
state relies which was in effect when the Han-
sen parcel was patented is Public Land Order
601; the r_emamlnﬂ directives were not promul-
gated until after the Hansen patent was issued
and cannot, in my view, be applied to alter
vested property interests without abnd%_mg
rights secured_ by the federal and state constitu-
tions. The withdrawals made by Public Land
Order 601 were, however, subject to "valid
existing rights,” and an entryman's claim is a
"valid “existing right" which”could not oe ad-
versely affected oy Public Land Order 601,
Since 'the Hansen parcel was entered prior to
the promulgation of Public Land Orger 601
that parcel is pot subject to the withdrawal
made by that directive.

1. Admittedly the United States is not a party to
this Ilthatlon, byt this observation, does “not
answer the %UGSIIQH of the ap[%hcablllt of the
federal statufe of limitations. " The state, which
acquired its interests in federally-created hlgé]-

Wa)( easements from the federal government by

quitclaim deed, could not have acquired greater

rights than its grantor had; the Stale's rights
are merely derivative. A claim that would
have been"time-barred as to the United States
was not revived, nor did the federal statute of
limitations cease to run as to viable claims,
when the United States transferred Its rights to
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limitations was enacted because of “the
insecurity and loss of confidence of the pu' -
lie in the integrity and value of patent title
to public lands, which had been occasioned
by conflicting claims ... which had result-
ed in many suits being commenced to cancel
patents." United States v. Whited & Whe-
less, Ltd., 246 U.S. 552, 562, 38 S.Ct. 367,
368, 62 L.Ed. 879, 882 (1918). The statute
presupposes that the federal government
might err and issue a patent to previously
reserved lands. As the Supreme Court has
explained, “[i]f the act were confined to
valid patents it would be almost or quite
without use." United States v. Chandler-
Dunbar Water Power Co., 209 U.S. 447, 450,

the slate. = Stated glfferentl . a time-barred
claim 1s not revived tyasmgnn It to someone
to whom the relevant statute of limitations I
not apzphcable. See. e, Sdlanczyk v. Keefe
384 F.2d 707, 708 Vth Cir 1967) gpa,ren,ts could
not revive time-batred claim bPI sagmnP It to
minor child, against whom statute “of fi

mita-
tions did not unE Smith v. Coglan County,
232 Miss. 838, 1%

iss. 838, 100 So.2d 614,.61 ,(19581) (as-
ngr?gg)s claim'is barred If assignor's rights are
Inherent |n_m¥) conclusion thﬁt 43 USC,
§ 1166 Is applicable Is the view that a judicial
ruling which declares that a portion "of the
landowners' patented gar_cels must be cop-
veyed without compensation to the state, In
derogation of the patents themselves, It the
functional equivalent of a ruling that portions
of the patents be “vacated" or "annulled.’

8. F-e United States v. U'inona & St. Peter R R.
Co., 165 U.S. 463, 17 S.Ct. 368, 41 L.Ed. 789
%89 ;~ United States v. Chandle

ater Power Co,, 209 U.S, 447, 2
LEd. 861 (1908). In Winona th
plained: _ _
Congress evidently recogmzed the fact that
notwithstanding any error in certification or
patent there ml(T;,ht e rights which equitably
deserved protection, and"that it would not be
f|tt|ntg for thT government to Insist upon the
letter of the law I disregard of such equita-
ble rights. In the first place, it has distinctly

recognized the fact that when there are o

aqverse individual rights, and only the claims

of the government and of the présent holder

of the fitle to be considered, It is fitting that a

time should come when no mere errors or

Irregularities on the pari of the officers of the

lan dePartment should. be open for consider-

ation. In other words, It has recognized that
as against Itself In respect to these [and

transactions, If IS right that there should be a

st?,tute of limitations; that when its proper

officers, acting In the ordinary course of their

28 S.Ct. 579, 580, 52 L.Ed. 881, 887 (1908).
The well-settled rule is that the running of
the statute of limitations “makes the title
of the patentee good as against the grantor,
the United States." United Slates v. Eaton
Shale Co., 433 F.Supp. 1256, 1269 (D.Colo.
1977). If the landowners' patent titles are
good as against the original grantor, the
United States, then their titles are good as
against the state, which acquired its inter-
ests, if any, in the patented lands in 1959 by
quitclaim deed from the federal govem-
ment. In my view the effect of the six-
year statute of limitations is to validate a
mistakenly issued patent after the limita-
tions period has exp'red.8 Thus, | would

duties, have conveyed away lands which be-

longed to the government, Such conveyanc

should, after the lapse of a prescribed time

be conclusive against the government, and

this notwithstanding an)f,error,s, irrequlari-

ties, or |mZProperact|on otits officers therein.
165 U.S. at 47576, 17 S.Ct. it 370-71, 41 LEd.
at 795 (emphasis added). _

Indeed, So strong| Is" the federal policy of
ensuring that federal patents convey unassaila-
ble title” that the validity of even fraudulently-
Procured patents may not be challenged after
he six-year statute of limitations has run. See,
64% United States v. Whited & Wheless, Ltd.,
26°U.S. 552, 38 S.Ct. 367, 62 L.Ed, 879 (191]8).
A patentee who ﬁroc,ures a patent by fraud has
good title after the six-year period has expired
aIth,ou?h the statute of limitations does not
begin o run until the fraud is discovered, Ex-
gloratmn Co. v. United Slates, 247 U.S. 435, 38
Ct. 571, 62 LFd. 1200 (1918).

In addition, the federal bong fide purchaser
doctrine provides that the validity of an errone-
ously granted patent may not be chaIIengied
once thie original patentee conveys the parcel to
a bona fide purchaser. See, eg United States
v, California & Oregon Land Co., 148 US. 31,
40-41, 13 SCt, 458, 461-462 37 LEd_ 354,
359-60 §1893): Colorado Coal & Iron_Co, V.
United States, 123 U.S. 307, 313, 8 S,Ct. 131,
133,31 LEd. 182, 185 (1887). "Bona fide pur.
chase from a patentee is a perfect defense to a
suit to set aside a patent.” See, eUg. Wright-
Rlodgett Co. v. United States, 236 U'S. 397, 35
S.Ct339, 59 L.Ed. 637 (1915), which involved a
patent obtained by fraud: _
[T;he resRect dle a patent, the presumption
hat all the preceding steps required by the
law had been_observed before its, issue, and
the immense importance of stability of titles
dependent upon' these Instruments, demand
that suit to cancel them should be sustained
onlg bg proofwhich produces canviction
And, despite satisfactory proof of fraud™in
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hold that the federal statute of limitations,
43 US.C. § 1166, bars the state’s claim to
undisclosed easements.9

As an independent basis for ruling that
the landowners' parcels are free of the ease-
ments claimed by the state, | would hold
further that the state’s claims are barred by
AS 09.10.230, which provides in pertinent
part:

No person may bring an action to set

aside, cancel, annul, or otherwise affect a

patent to lands issued by this state or the

United States, or to compel a person

claiming or hoIdtng under a ﬁatent to

convey the lands described in the patent
or a portion of them to the plaintiff in
the action, or to hold the lands in trust

obtalnln the Fatent as the legal title has

passed, ona de purchase for value is a
perfec t defe
ld, at 403, 35 SCt at 341, 59 LEd. at 640

(cnatlons omitted) (emphasis added)

9. 1find the authorities relied upon by the court,
see ante n. 19, inap ?osne for two reasons.
First, those authorities simply do not address
the statute of limitations Issue.

Second, manK of those authorities involve
situatjons in which, at the time the patent in
question was issued, the patented lands, had
previously been conveyed to or reserved for
some third party, such as a railroad or a state.
In such ituations courts have sometimes c?
cluded that the prepatent interests prevailed
over the patentees' claims. In the case a&
hand, however, the state IS not claiming, an
cannot claim, that it acquired t* easements or
rights-of-way prior to the issuance of the pat-
ents in question and that the patents were
therefore |ssued in derogation of the st te?
rights. The claim 1s not that the fe era
overnment had conveyed ewaly garts of t e
atented parcels to anyone ﬁno t |ssum%t e
Padtentls father, thetglst Otfh e claimis thaj the
ederal governmentmis conveye
patent, | gnds that it mtendled toy keeJo o)t |tseq?,

In Cramerv United States, 2

LEd, 690 43 S.Ct. 342 192C) the Court made

precisely this distinction.  Cramer involved a

suit brou ht by the United States to set aside a
atent ranted’to a railroad_ covering lands oc-

ch|e y Indians. The Court distinguished

between ‘suits brough b¥ the government to
cancel Patents and révest title in 1tself and suits
brought so that the parcels could be vested In
third"parties whose rnt;hts had accrued prior to

Baten The Court nofed that the six-year stat-
te of limitations athes to the formér kind of

case, hut not fo the Jatter.

The sult is.not barred by, know 43 US.C.
§ 1166], limiting the time within which suits

for or to tho use anti benefit of the plain-
tiff, or on account of any matter, thing,
or transaction which was had, done, suf-
fered, or transpired before the date of the
patent unless commenced within 10 years
from the dale of the patent.l)

This statute, which clearly evinces the legis-
lature's intent that patents be considered
conclusive evidence of the title they purport
to convey after ten years from the date of
issuance, has been the law of the territory
and State of Alaska for the better part of a
century. In my view it is appropriate to
give effect to this long-standing state policy
of promoting public confidence in the stabil-
ity and marketability of patent titles.1l

may be brought by the United States to annul

The object of that statute is to extmgmsh
any right the govemmen’ may hive in the
[arid which is the subgect of the patent, not to
foreclose claims of third parties. Here the
Furpose of the annulment was not to estab-
sh the right of the United States to the
lands, but to remove a cloud upon the posses-

- sory rights of jts wards. As stated by this
court In United States v. Winona & St."Peter
R.R. Co. 165 US. 463, 475 [17 S.Ct. 368,

3701 41°LEd. 789, 795, .. the statute was
assed in recognition of ‘the fact that when
here are no adverse individual rights, and
only the claims of the government and of the
present holder of the title to be con5|dered it
IS flttlnIg that a time should come when no
mere e Tors of nreEuIanues on the pa}rt of
the officers of the Cand Department ‘should
be open for consideration.” After the lapse
of the statutory period, the patent becomes
conclusive aPalnst the government, but not
as against claims and rights of others

|d. at 233-34, 43 S.Ct. at 346, 67 LEq. at 628

eprha5|s In_original). See also United States
rause E‘p 2.<950);

Capron V. Van o, 258 P71 (Cal 1927).

10. See Monroe v. California_Yearly Meeting of
(F:neng?anhurch 564 F.2d 304, 306 n. 2 [9th

11, AIthou%h the question ofth aﬂJNlcablht of
by O%eldq gtoat\evdathgt)t ra|sgn a Oe [ acorree\ée
e%?gon d/f the supenoJ dgun VBH %et armed

egard ess of w hether we algree with the rea-

sa vanced." F|remans undAm Ins. Cos.
Comes, 544 P.2d 1013, 1017 ZéAIaska
598 P2d 969, 973

1978) Carlson N Slate. ,
[Alaska 1979). A & G Constr. Co. v. Reid Bros.
g)lng Co. 547 P.2d 1207, 1211 n. 1'(Alaska
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Finally, 1 do not agree with the court's
holding that Boysen and the Peases are
charged with constructive notice of federal
directives published in the Federal Register
and thus are unable to claim bona fide
purchaser status under Alaska’s recording
act, AS 34.15.290.

Forty-four U.S.C. § 1507 provides that
persons are charged with notice of docu-
ments f|Ied for publication in the Federal
Register “encept in cases where notice by
publication is Insufficient in law." Thus,
the pertinent question is whether pubhshed
notice of federal directives such as Public
Land Orders is "insufficient in law" to bind
Boysen and the Peases, who did not have
actual knowledge of the published di-
re?tiilzes when they purchased their par-
cels.

The answer to this question is supplied by
federal law,13 and, as the court notes, there
are a number of situations in which notice
in the Federal Register is sufficient to bind
persons who did not know of the publica-
tion. In my view, however, this appeal
involves a situation in which notice by pub-
lication is "insufficient in law" within the
meaning of 44 U.S.C. § 1507.

Our task is to determine whether Con-
gress intended that the sufficiency of pub-
lished notice or federal directives affecting
Alaska real property is to be tested by
looking to state law %4 or by applying an
independent hody of federal common law

12, Under AS 34.15.290 Boysen and the Peases
must prevail as bona fide purchasers unless
they are charged with constructive notice of
the” existence "of easements which were not
recorded In their chains of title.

Our rulmg in Hahn v. Alaska TdLIe Guarantsy
Co., 557 P.2q 143 (Alaska 1976) does not dj
gose of this Issue because the partles in Hahn
1d not argue, and we did not consider, whether
a_notice "published in the FederalRegister
might be ' |nsuff|C|ent in law."

13, See, elg9 Ritter v. Morton, 513 F.2d 942, 946
E)th Cir 75£ Eoer cunam]_ cer , t denied. 423

S. 947, 96 Ed.2d 281 £1975h
United States v. Bovd, 458 F.2d 1252, 1254 (6t
Cir.1972).

14, See. e Reconstructlon Finance Corg
Beaver Cou n 328 US 204, 66 S.Ct. 992, 90
LEd 1172 (1 ongress is, of cqurse, free
to adopt slate ru es as federal law. See gener-

designed to supplant the slate's conveyanc-
ing rules.l3 Congress did not address this
question when enacting the predecessor to
44 U.S.C. § 1507, but, in my view, had it
done so it would not have concluded that
lands whose private title began with a pat-
ent from the federal government should be
subject to different conveyancing standards
than neighboring parcels whose title origi
nated elsewhere. | find it difficult to be
lieve that that Congress could have intend
ed to displace established conveyancing law
in every state in the union and create a
chaotic system in which each state is re-
quired to apply different standards to pat-
ented parcels than to parcels whose chain of
title did not begin with a federal patent.
In short, | think that the sufficiency of
notice for purposes of 44 US.C. § 1507
should be determined by applying state law
standards. Since the law of this state does
not charge a grantee with notice of prepa-
tent transactions and documents’ or of
instruments not recorded in the chain of
title,I7 1 would conclude that Boysen and
the Peases did not have constructive notice
of the easements claimed by the state and
thus are protected by AS 34.15.290.

© |HNERsI

ally P. Bator, P. Mishkin D Shaﬁ 0. & H

Wechsler, Hart_and Wechsler's_ The Federal
Courts and the Federal System 470-71, 491-94
{Zd ed. 1973). The classic example of such an
ncorporatlon of states’ legal doctrine into fed-
eral law is the Federal Tort Claims Act, under
wh|ch the liability of the United States— a fed-
eral question—is determmed by apéJI}/m state
substantive_law. -

also, e, Ctteson v Unlted States 622’ F2d

516 (10 ' Cir, 1980).

15, See, eg. Clearfield Trust Co, v. United
S. 363, 63 S.Ct. 573, 87 L.Ed. 838

States, 318°U.S.
(1943).

16. See File v. State. 593 P.2d 268, 270 FAIaska
1979) "patent is the highest evidence of title")

17.19786ee Sabo v. Horvath, 559 P.2d 1038 (Alaska
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QUESTIONS PRESENTED

The most fundamental principle of real property law in
the United States is found in the Fifth Amendment to the
United States Constitution:

"No person .. .shall be deprived of . . . property,
without due process oflaw; nor shall private property
be taken for public use, without just compensation."

In this case, Petitioners or their predecessorsireceived pa-
tent to lands in Alaska which were either silentas to road reser-
vations or, for lands entered after 1947, contained only reser-
vations for roads as authorized by the "act of July 24, 1947
(61 Stat. 418, 48 U.S.C. §321d)."

The courtbelow however found there existed other reser-
vations not reserved in the patents which permit the State
Highway Department to take without compensation strips of
land as wide as 600 feet.l

The Alaska Supreme Court held by interpretation of 48
U.S.C. §321, that such taking was not barred by either the
United States Constitution, nor a federal or state statute3
prohibiting further taking under 48 U.S.C. §321d, by finding
a separate easement under 48 U.S.C. §321a.

The properties affected by this decision by the State's own
calculation are valued at One Billion Eight Hundred Million
Dollars. ($1,800,000,000.00).

Under the circumstances, it is this conflict between federal

LA number of the Petitioners arc title insurance companies who, as
subrogee on claims, joined this action.

3 Assuming sixteen-foot lanes, this could result in a highway thirty
lanes wide. The minimum right-of-way was one hundred feet wide.

3 Fcderal-Aid Highway Act of 1970 S138(b) Pub. L. No. 91-605, 84
Stat. 1713 (1970) and Right-of-Way Act of 1966 ch 2, 92 S.L.A. 1966. Peti-
tioners note that this Court has found the Fifth Amendment to the United
States Constitution applicable to the State through the Fourteenth
Amendment.



guarantees and the lower court’s ruling which raises the follow -
ing questions:*

1. Did Congress intend to create two separate authorities
for easements under the Act of June 30, 1932, Pub. L. No.
218 881 and 2, (<17 Stat. 440), as amended July 24, 1947, Pub.
L. No. 229 85, 61 Stat. 418 (codified as amended at 48 U.S.C.
§832J.a-321d), so that State and Congressional acts expressly
designed to prohibit further taking of property without com-
pensation were inapplicable?

2. Whether the statute of limitation provision of 43 U.S.C.
S1'166 is applicable to bar the State of Alaska from taking
easements or reservations beyond those provided in the ac-
tual patents?

3. Whether Congress intended the limitation unless other-
wise "insufficient in law" contained in the Federal Register
Act, 44 U.S.C. §1507 to apply to preclude documents published
in the Federal Register from being constructive notice to real
property transactions absentappropriate recording under the
state recording statute?

~In the Alaska Suprc/m; Court tlie case included an additional Plain-
if, Hansen Associates, an Alaska limited partnership. Hansen Associates
nol appealing the decision of the Court below.
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No. 83-

IN THE

&liprfine (ttuurt of He Ulmteh “tateo
OCTOBER TERM, 1983

ALASKA LAND TITLE ASSOCIATION,
SECURITY TITLE AND TRUST COMPANY
OF ALASKA, ALASKA TITLE GUARANTY
COMPANY, BROKERS TITLE COMPANY,
LAWYERS TITLE INSURANCE AGENCY,
INC., SAFECO TITLE AGENCY, INC.,
FAIRBANKS TITLE AGENCY, VALLEY TITLE
AND ESCROW COMPANY, FIRST AMERICAN
TITLE INSURANCE COMPANY, TRANSAMERICA
TITLE INSURANCE COMPANY, RICHARD L.
BOYSEN and JACK WHITE COMPANY,
Petitioners,
V.

STATE OF ALASKA, THEODORE M. PEASE,
JR. and CLAIRE V. PEASE,
Respondents.

PETITION FOR A WRIT OF CERTIORARI
TO THE SUPREME COURT OF THE
STATE OF ALASKA

Petitioners respectfully pray thata W rit of Certiorari issue
to review the judgment and opinion of the Supreme Court of
the State of Alaska entered in this proceeding.

OPINIONS BELOW

The Memorandum of Decision of the State trial court,
entered on May 7,1980 and thejudgment entered on May 27,



15)80, arc imrepurted. The opinion of the Alaska Supreme
Courl (and dissent), affirming in part and reversing in part,

is published at 607 P.2d 714 (Alaska 15)83). Petitions for rehear-

ing were filed by both the Petitioners and Respondents. The
Alaska Supreme Court denied the Petition of the Petitioners
and granted the petition of the Respondent State of Alaska
inanorder issued July 8, 1983. The order of the court issued

in response to the Petition for Rehearing has notyet been pub-

lished in the official report. All of the unreported opinions and
orders are reproduced in the Appendix A-l to A-3.

JURISDICTION

The opinion of the Alaska Supreme Court was entered on
May 27, 1983. Timely Petitions for Rehearing were filed by
both parties. The Alaska Supreme Court denied the petitioners’
Petition for Rehearing and granted Respondent's Petition for
Rehearing and an Order issuer! on July 8, 1983 modified its
opinion This Court'sjurisdiction is invoked under 28 U.S.C.
51257(3)

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS INVOLVED

A. Federal Constitutional Provisions
U.S. Const, amend. V
U.S. Const, amend. XIV 8§l
U. Federal Statutory Provisions
43 U.S.C. 8932 repealed by Pub. L. No. 94-579,
Title VII 8706(a), 90 Stat. 2793 (1976)
43 U.S.C. 81166 (1976)
44 U.S.C. §1507 (1976)

The Act of January 27, 1905, Pub. L. No. 26 §2,
33 Stat. 616 (codified at 48 U.S.C. §322), repealed
by Pub. L. No. 86-70 §21(d) (6), 73 Stat. 146
(1959).

The Act of June 30, 1932, Pub. L. No. 218 8§81 &

2, 47 Stat. 446, as amended July 24, 1947, Pub. L.
No. 229 85, 61 Stat. 418 (codified as amended at
48 U.S.C. §8321a-321d) repealed by Pub. L. No.
86-70 §21(d) (7), 73 Stat. 146 (1959)

Federal-Aid Highway Act of 1970 §138(b), Pub. L.
No. 91-605, 84 Stat. 1713 (1970)

C. Federal Regulations and Administrative Orders
43 C.F.R. §101.3 (1949)
PLO 601, 14 Fed. Reg. 5048 (1949)
PLO 757, 16 Fed. Reg. 10,749 (1951)
PLO 1613, 23 Fed. Reg. 2376 (1958)
DO 2665, 16 Fed. Reg. 10,752 (1951)

D. State Acts

Right-of-Way Act of 1966, ch. 2, 92 S.L.A. 1966
The full text of these constitutional, statutory and
regulatory provisions are included in Appendix B.

STATEMENT

This case presents fundamental issues concerning conflic-
ting claims to property between the State of Alaska and the
Petitioners to land conveyed by the United States to the Peti-
tioners or Petitioners’ predecessors. Immediately following
World War Il, numerous individuals, particularly World W ar
Il veterans, came to Alaska to avail themselves of the offer
by the federal government to establish fee simple ownership
in public land. Patents were subsequently issued by the federal
government to those individual entrymen who qualified. In the
patents the federal governmentset forth exceptions and reser-
vations to the entrymens’ interest, including in mostinstances,
reservations for highways. It is otheralleged reservations not
set forth in the patents which are the subject of this appeal.

Upon Alaska's entry into the Union in 1959, the federal
government executed a quitclaim deed to the State of Alaska
conveying all ofits interest, ifany, in highways and roads con-
tained within the State. For unknown reasons, ten years passed
before the quitclaim deed was recorded in 1969. In conjunc-



lion with tho development boom in Alaska during the 1970s,
the State of Alaska began increasingly to take private property
without compensation for expansion of numerous highways
throughout the State. The State's claim to take property
without compensation was based upon certain land orders and
a departmental order issued by the Department of interior
prior to Statehood. In particular, the State relied on Public
Land Orders (PLO) 601, 757, 1613 and Departmental Order
(DO) 2665* published between 1949 and 1958.

Patents issued prior to 1947 were silent as to any reference

to withdrawals or easements. Patents after 1947 contained on-

ly the general reservation for highways as authorized by "the
actofJuly 24, 1947 (61 Stat. 418, 48 U.S.C. §321d)," but did
not identify any width for such reservations. Such were to he

established at alater date by the Departmentof Interior. Peti-

tioners assert the Secretary did this in 1951 by DO 2665.

When the State of Alaska began accelerating its claim in
the 1970s based on these withdrawals and easements,
numerous land owners found themselves deprived of signifi-
cant portions of their property without compensation. These
property rights which will continue to be taken without com-
pensation are valued by the State of Alaska to be in excess
ofone billion eight hundred million dollars. Additionally, title
insurance companies who had insured some, though not all,
of the land sales found themselves burdened with claims which
could jeopardize their continued solvency. It isin this context
this Petition is filed.

The difficulty with the land order withdrawals and
easements is that they were not noted on the patents. Thus,
property owners never knew that their land might be subject

k I'romulgatcd Augzust. 19-19 to withdraw laud from any form of
homestead entry, I'l.0 (ifll established corridors for future highways. These
withdrawals extended from six hundred feet for the Alaska Highway to one
hundred feet for all “local" roads. In October, 1951, PLO 757 removed the
withdrawal for "local" roads, hut there v/as simultaneously established

“easements” of the same width under DO 2GG5. Special legislation was pass-

ed in 195G to authorize PLO IGL.'i which conceded the remaining withdrawals
were unnecessarily wide and created a repurchase program for adjoining
landowners, subject to the easements identified in 1)0 2GG5.

to a highway easement significantly in excess of that noted
in their patents or the official government surveys. Further,
the PLO easements and withdrawals were never recorded,
surveyed or posted to plats. In fact, it is not even possible to
find a listofall “local” roads for which a PLO withdrawal or
easement may be claimed. The State itself does not prepare
a map showing the location of the withdrawals or easements
until it has first decided to expand or improve that particular
highway.

For years the Stale, and the federal government before
it, lias known that the failure to record, survey, map or note
on plats these rights-of-way created serious title problems.'
However, despite this knowledge, the State has acquiesced in
the successive sale and improvement of properties which the
Slate now claims to be subject to the highway reservations.

The decision of the Court below clouds the title to the vast
majority of properties adjacent to every road (excluding sub-
division roads) within the State of Alaska. The Alaska Supreme
Court has taken the position that 48 U.S.C. §321a is a separate
grant of authority by Congress to the Secretary of Interior
to create an easement independent of the express authority
granted under 48 U.S.C. §321d. By this erroneous interpreta-
tion of federal law finding an independent easement in 48
U.S.C. §321a, the court below precluded the protection af-
forded by both federal and State statutes designed to prevent
the further exercise of highway reservations without
compensation.7 The ruling of the Court below is unques-
tionably contrary to the legislative history and language con-
tained within U.S.C. §32la-321d.

Additionally, the Alaska Supreme Court failed to follow
numerous decisions of the U.S. Supreme Court that “he United
States (in this case Alaska since it is the successor to me United
States' interest) may not bring a suit to challenge a patent

*The Stale of Alaska has taken the position that despite its failure to
record its quitclaim deed for ten years and despite the fact none of the land
orders are recorded in the stale recording districts pursuant to the State's
recording statutes, iL may seize the land.

1 See footnote 3, aupni.



more than six years after the patent lias been issued and is
thus barred from making a collateral attack upon the patent.

PROCEEDINGS BELOW,
PARTIES AND JURISDICTIONAL MATTERS

This action was commenced in the Anchorage Superior

Courtin February of 1979, when the Petitioners filed a com-

plaint for declaratory relief. Named as defendants were the

State of Alaska, Theodore M. Pease and Claire V. Pease. Peti-

tioners in their complaint identified eight claims for relief. On
June 4, 1979, Petitioners filed an amended complaint for
declaratory judgment which added an additional claim for
relief. The Petitioners’ amended complaint sets forth several
state and federal claims.

Motions for summary judgment were brought by both the
Petitioners and Respondentin the trial court. The courl denied

the Respondent State of Alaska's motion for summary judg-

ment and granted Petitioners’ motion as to its second, third
and eighth claims for relief. The trial court denied the first
claim for relief which reflected petitioner Transamerica's claim
that it was not liable under its title insurance policy to Theodore
and Claire Pease as to the additional right-of-way taken by
the State. The trial court found that the prior Alaska Supreme
Courtcase, Halm v. Alaska Title Guaranty Co., 557 P.2d 143
(Alaska 1975) was controlling. However, the trial court in its
decision found that Petitioner Transamerica's argument was
persuasive and asked the Alaska Supreme Court to review the
Hahn decision.

The decision of the trial court rested predominantly on its
determination that a State statute, the Alaska Right-of-Way
AcL of 19GG, was applicable to prevent any further taking
without compensation. The trial court determined that, unless
the State had occupied or staked a highway in excess of the
width set forth in the patents prior to April 14, 1966, then it
would only be entitled to the roadway actually occupied or that
set forth in the patent, whichever was greater. Any additional
land needed by the State could be taken only by paying just
compensation.

The State filed its points on appeal on June 24, 1980. The
Petitioners filed their notice of cross-appeal on June 30,1980.
Upon appeal, thejudgment was affirmed only as to one plain-
tiffand reversed as to all other Petitioners. One Justice filed
a dissent from the three-person majority opinion.

FEDERAL QUESTIONS RAISED
AND DECIDED BELOW

The decision of the Alaska Supreme Court is based on the
determination ofa numberofcontrolling questions of federal
law. The first question iswhether there existed under 48 U.S.C.
§321a power to create an easementin the Secretary of Interior
on public lands in Alaska separate from that set forth in 48
U.S.C. 8321d. The Alaska Supreme Court's misinterpretation
of the power of the federal governmentunder48 U.S.C. §321a
results in a taking of private property without compensation.
Further, the Alaska State Legislature has attempted to insure
that the State not avail itselfofrights-of-way under 48 U.S.C.
§32Ja-321d, when it passed the Right-of-Way Actof 1966. The
court below determined thatthe Right-of-Way Actand the pro-
tections thereunder were not applicable since that act applied
only to easements under 48 U.S.C. §321d and the easements
asserted by the State were created under48 U.S.C. §321a and
DO 2665. The court below ignored the intentofa similar federal
act to bar such takings. Federal-Aid Highway Act of 1970,
§138(b) Pub. L. 91-605, 84 Stat. 1713 (1970). This interpreta-
tion of federal law, if allowed to stand, will permit the State
to seize private property belonging to Petitioners without
compensation.

The assertion that the Right-of-Way Actof 1966 and sec-
tion 138(b) of the Federal-Aid Highway Actof 1970 were ap-
plicable to protect the Petitioners in these circumstances was
raised at the trial courtduring summary judgment proceedings
and again during the appestl to the Alaska Supreme Court. The
question was specifically addressed by the Alaska Supreme
Court in its decision.

Second, the Alaska Supreme Court rejected Petitioners’
contention that the easements claimed by the State of Alaska



were not set forth in the patents and therefore eliminated by

failure to annul the patents within the six-year statute of limita-
tion period of 43 U.S.C. 81166. This is clearly a federal ques-

tion. The Alaska Supreme Court, in addressing this issue on
appeal, interpreted federal law ina manner such as to preclude
the application of the statute to protect Petitioners' rights in
this case. Petitioners raised these claims of a federal right in

their complaint at the trial court and maintained their posi-

tion throughout the appeal.

Third, Alaska Supreme Court misinterpreted 44 U.S.C.
§1507 in requiring that public land orders and the departmental
order, upon publication in the Federal Register, he considered
constructive notice for real property transactions independent
of compliance with State or territorial recording statutes. By

interpreting the Federal Register Actas constituting construc-
tive notice for purposes of determining ownership of land, Peti-

tioners were precluded from availing themselves of the pro-
tection offered by the State recording statutes. Petitioners rais-
ed these claims in their memorandum in supportofmotion for
summaryjudgmentin the trial courtand maintained their posi-
tion throughout the appeal.

REASONS FOR GRANTING TIIE WRIT

(a) Impact of the Decision Below.

The decision of the Alaska Supreme Court below has a
devastating impact on landholders within the State of Alaska.
During the late 1940s when Alaska was still a territory, the
federal government held open to individuals the opportunity
to settle in the territory and obtain fee simple ownership of
land therein. After properly complying with the applicable
statutes and regulations concerning homesteads, these in-
dividuals were issued patents reflecting their ownership rights.
These patents set forth the reservations and exceptions which
the federal government stated it was maintaining.

In the approximately thirty years that have passed since
this initial transfer of property from the federal government
to individuals following World War Il, the individual owners
and theirsuccessors in interest have subdivided and developed

the property pursuant to the natural growth of the State. Thus
this lawsuit greatly affects the current property rights of
thousands of landowners within the State of Alaska, many of
whom have developed valuable improvements within the
claimed easements unaware the State claims the right to take
their property.

The decision of the court below results in confusion to titles
to thousands of parcels held within the State of Alaska. The
State admits that the potential value of the land which it can
seize without compensation to be valued in excess of $1.8 hillion
dollars. Already several other cases have been initiated involv-
ing issues related to this decision.

Therefore, the Petitioners believe that their Petition for
Wit of Certiorari should be accepted by the Court to review
the tremendous impact of the decision of the court below upon
title to thousands of parcels of land within the State as well
as the combined total economic loss to individuals residing in
the State.

(1)) Important and Novel Questions of Federal Law.

The decision below also involves important questions of
federal law neverinterpreted by this or any other federal court.
The Alaska Supreme Court in reaching its decision interpreted
several federal statutes and orders regarding public lands
within Alaska. In particular, the court below interpreted 48
U.S.C. §321a as creating in the Secretary of Interior a right
to establish an easement on public lands separate from that
0f48 U.S.C. 8§321d. By interpreting the federal statute in this
manner, the court below voided the specific protection offered
to private landholders by the Alaska Legislature by the Right-
of-Way Act of 1966 and Congress by section 138(b) of the
Federal-Aid Highway Act of 1970.'

*The intent of the Alashn Legislature is clear. The'Act states in part;

Section 1. Purpose. This AcL is intended to alleviate the economic
hardship and physical and mental distress occasioned by the tak-
ing of land, by the State of Alaska, for which no compensation is
paid to the persons holding title to the laud. This practice has
resulted in financial difficulties and Lhc deprivation of peace of mind
regarding the security of one's possessions to many citizens of the



were not set forth in the patents and therefore eliminated by

failure to annul the patents within the six-year statute of limita-
tion period of43 U.S.C. §1166. This is clearly a federal ques-

tion. The Alaska Supremp Court, in addressing this issue on
appeal, interpreted federal law ina manner such as to preclude
the application of the statute to protect Petitioners' rights in
this case. Petitioners raised these claims of a federal right in
their complaint at the trial court and maintained their posi-
tion throughout the appeal.

Third, Alaska Supreme Court misinterpreted 44 U.S.C.
§1507 in requiring that public land orders and the departmental
order, upon publication in the Federal Register, he considered
constructive notice for real property transactions independent
of compliance with State or territorial recording statutes. By
interpreting the Federal Register Act as constituting construc-
tive notice for pugxises of determining ownership of land, Peti-
tioners were precluded from availing themselves of the pro-
tection offered by the State recording statutes. Petitioners rais-
ed these claims in theirmemorandum in supportofmotion for
summary judgmentin the trial courtand maintained their posi-
tion throughout the appeal.

REASONS FOR GRANTING THE WRIT

(a) Impact of the Decision Below.

The decision of the Alaska Supreme Court below has a
devastating impacton landholders within the State of Alaska.
During the late 1940s when Alaska was still a territory, the
federal government held open to individuals the opportunity
to settle in the territory and obtain fee simple ownership of
land therein. After properly complying with the applicable
statutes and regulations concerning homesteads, these in-
dividuals were issued patents reflecting their ownership rights.
These patents set forth the reservations and exceptions which
the federal government stated it was maintaining.

In the approximately thirty years that have passed since
this initial transfer of property from the federal government
to individuals following World W ar Il, the individual owners
and theirsuccessors ininterest have subdivided and developed

the property pursuant to the natural growth of the State. Thus
this lawsuit greatly affects the current property rights of
thousands of landowners within the State of Alaska, many of
whom have developed valuable improvements within the
claimed easements unaware the State claims the right to take
their property.

The decision of the court below results in confusion to titles
to thousands of parcels held within the State of Alaska. The
State admits that the potential value of the land which it can
seize without compensation to be valued in excess of $1.8 billion
dollars. Already several other cases have heen initiated involv-
ing issues related, to this decision.

Therefore, the Petitioners believe that their Petition for
Wit of Certiorari should be accepted by the Court to review
the tremendous impact of the decision of the court below upon
title to thousands of parcels of land within the State as well
as the combined total economic loss to individuals residing in
the Slate.

(b) Important and Novel Questions of Federal Law.

The decision below also involves important questions of
federal law neverinterpreted by this or any other federal court.
The Alaska Supreme Court in reaching its decision interpreted
several federal statutes and orders regarding public lands
within Alaska. In particular, the court below interpreted 48
U.S.C. 8§8321a as creating in the Secretary of Interior a right
to establish an easement on public lands separate from that
of48 1i.5.C. §321d. By interpreting the federal statute in this
manni-., the court below voided the specific protection offered
to private landholders by the Alaska Legislature by the Right-
of-Way Act of 1966 and Congress by section 138(h) of the
Federal-Aid Highway Act of 1970."

"The intent of the Alaska Legislature is clear. The'Act states in part:

Section 1. Purpose. This Act is intended to alleviate the economic
hardship and physicnland mental distress occasioned by the tak-
ing of land, by the State of Alaska, for which no compensation is
paid to the persons holding title to the land. This practice has
resulted in financial difficulties and the deprivation of peace of mind
regarding the security of one's possessions to many citizens of the
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A second question of first impression was raised by Ihe
Alaska Supreme Court in its decision regarding the Federal

Register Act, 44 U.S.C. §1507. No previous court has ad-

dressed the precise question here. In this case the question
rests on whether the Federal Register is constructive notice

as to landholders in Alaska or whether such notice is “ insuffi-

cient in law” within the meaning of44 U.S.C. §1507. Congress
did not clearly identify under what circumstances notice under
the Federal Register would be "insufficient in law.” However,
the interpretation of the court below that the Federal Register
must be notice under State land laws has not been addressed.
Therefore, this presents an important question offederal law
which has applicability beyond the State of Alaska. Other
states, particularly in the western United States, have large
tracts of federal public land which is subject to thousands of

federal public land orders and department orders of the Depart-

mentofiInterior and other federal agencies. Thus, applicability
ofadecision which indicates that Congress intended the federal
register to be constructive notice under State land laws has
tremendous impact upon title in other states as well as Alaska.
Therefore, the Court should accept Petitioners” W rit for Cer-
tiorari to address this issue.

(Footnote Continued) o _ . _
State of Alaska, and which, if not curtailed by law, will continue
to adversely affect the citizens of this slate. Those persons who
hold title to land under a deed or patent which contains a reserva-
tion to the slate by virtue of the Act of June 30, 1932, ch. 320,
sec. 5, as added July 24, 1917, ch. 313, 61 Stat. 418, are subject
to the hazard of having the Stale of Alaska Lake their property
without compensation because all patents or deeds containing the
reservation re(1uned by that federal Act reserve to the United
States, or the slate created out of the Territory of Alaska, a right-
of-way for roads, roadways, tramways, trails, bridges, and appurte-
nant structures either constructed or to be constructed. Except
for this reservation the SLate of Alaska, under the Alaska Constitu-
tion and the Constitution of the United Shilcs, would be required
to(j)ayjust compensation for any land Laken for a right-of-war. It
is declared to be the purpose of this Act to Flace persons with fand
s0 encumbered on a basis of equality with all other Eroperly holders
in the Stale of Alaska, thereby preventing the biking of property
without payment of just compensation as provided by law, and in
the manner provided by law.

n

(c) The Decision of the Court Below Conflicts with
Prior Decisions of the Court

The Alaska Supreme Court determined that the six-year
statute of limitations applicable to suits by the United States
to vacate and annul a patent under 44 U.S.C. §1166 did not
apply to prevent the State Highway Department from seiz-
ing private property in which the patents from the federal
government did not reserve any of the easements or
withdrawals sought to be taken by the State. The court found
that despite the failure of the federal government to set forth
in the patent any limitations arising under the public land
orders and the departmental order identified in this case, it
would permitacollateral attack on the patent by reducing the
amount of land transferred to the patentee by the federal
government and by imposing on that patent restrictions not
contained herein. This Court has long held that once the six-
year statute of limitations has run the United States may not
attack the validity of a patent. United States v. Chandler—
Dunbar WaterPower Co., 209 U.S. 447 (1908); Brook v. So.
Pac.R. Co., 234 U.S. 669(1914); U.S. v. Oregon Lumber Co.,
260 U.S. 290 (1922). Although the statute on its face is ap-
plicable to the United States it is equally binding on the State.
The State has claimed to possess the interest of the United
States under the respective statutes and orders pursuant to
the quitclaim deed issued upon statehood in 1959. Therefore,
unlike cases cited to by the majority opinion in the court below,
the State of Alaska has no more than what the United States
possessed in 1959. A failure to assert that interest within six
years of the issuance of patent precludes the United States
(and the State of Alaska, its successorin inlerest) from attack-
ing the patents. Therefore, the court below has rendered a deci-
sion in conflict with prior holdings of this Court.D

. NO SEPARATE AUTHORITY EXISTS TO
ESTABLISH AN EASEMENT UNDER 48 U.S.C.
§321a.

5PLO 601, PLO 757, PLO 1613, and DO 2665.

DA succinct discussion of this misinterprebition of 43 U.S.C SL1GG ap-
pears in the dissenting opinion by Justice Rabinowitz in the court below.
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A review of the legislative history of 48 U.S.C.
§8321a-321d reveals, contrary to the decision of the court
below, no authority for the Secretary of Interior to establish
easements under 48 U.S.C. §321a. Originally, under the Act
ofJanuary 27,1905, 33 Stat. 616, Congress established a Board
of Road Commissioners for Alaska. This Commission was given
the power to “locate, layout, construct, and maintain wagon
trails and pack trails . .." within Alaska. Sec. 2 ActoflJune
27,1905, 33 Stat. 616. In 1932, Congress transferred the power
of the Commission to the DepartmentofInterior. Sec. 1 and
2 Act of June 30, 1932, 47 Stat. 446.

However, neither of these two statutes granted the power
to the Secretary of Interior or the Commission to grant

easements across the land but rather only the power to con-

struct roads. In fact, the language contained in sec. 2 Act of
June 30, 1932, 47 Stat. 446, codified as 48 U.S.C. §321a, was
recognized by the Department of Interior as only granting
authority to the Secretary to fix the width of public domain

roads which were “located, laid out, constructed and main-

tained" pursuant to sec. 2 Act of June 27, 1905, codified as
48 U.S.C. §322.

Because of the Departmentof Interior's concern over the
pending patenting of public lands in Alaska where a 43 U.S.C.
8932 easement did not apply, the Department requested in
1947 that Congress amend the ActofJune 30,1932. II.R. Rep.
No. 673, 80th Cong. 1st Sess., reprinted in 1947 U.S. Cong.
& Ad. News 1352, 1353. In the Department's letter requesting
legislation, the Secretary of Interior indicated that his Depart-
ment was seeking authority for the reservation of easements
for the first time. Since 48 U.S.C. §321a already existed at
the time that the Department of Interior mads this request
to amend the Act of 1932, if is evident that the Department
of Interior recognized thatno easementauthority existed under
§321a. To hold otherwise negates the 1947 Amendment."

" The Language of 48 U.S.C. 8821(L provides for only one eusoment.
Il slates that "(1)n all patents for lands hereafter taken up, unlured or located
in the Territory of Alaska ... there shall he expressed that there is reserved,
from the lands ... in such patent. . . a righl-ofway." (Emphasis added.)
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This position is further supported by a Department of In-
terior memo on October 10, 1950, which in discussing PLO
601 noted that the Department of Interior discussed chang-
ing the withdrawals to easements so that rights-of-way under
the Actof July 1947 would still be valid." This once again in-
dicates the Department of Interior looked to sec. 321d (the
1947 act) for its authority, not some strained interpretation
of sec. 321a.

48 U.S.C. §321d recpiires that all lands entered after the
date of the Act (June 23, 1947) have reserved in the patents
an easement. The DepartmentofInterior pursuant to thisCon-
gressional mandate began issung patents which clearly stated
that an easement was being reserved pursuant to 48 U.S.C.
§32]d. Itis clear that the Departmentof Interior did not con-
sider §321a to be authority to impose an easement, or it could
have just as easily put this reservation in the patents too.

The court below held that sec. S21a easements exist not
from statutory language nrlegislative intent, but solely from
the fact that paragraph 1of DO 2665 states that the authori-
ty for the Secretary to promulgate DO 2665 is 48 U.S.C. §321a.
Petitioners do not dispute that section 321a grants the
Secretary of Interior the authority over Alaska roads and thus
authority to issue the departmental order.” Petitioners

(Footnote Continued)

The siulute goes on to state (hat "(w?]hen a right-of-way easement under
this Ad ..." once again indicating that a single authority for creating a
right-of-way existed under 48 U.S.C. 8321. The Act of 1947 was an amend-
ment lo the Actof June 30, 1932(47 Stat. 448) and therefore the language
“this Act" must refer to the Act of 1932,

" The Department of Interior in October of 1950 revealed concern that
the P1.0 withdrawals were insufficient to protect the rights-of-way desired
by th*. federal government. It was proposed by Department of Interior memo
that Hie withdrawals be changed to easements under the 1947 Act (48 U.S.C.
§321d) to set forth the width of the proposed easements. This concern
resulted in the publication of DO 26G5 in October of 1951 establishing
casements under 48 U.S.C. §321d. See Department of Interior memo Octo-
ber It). 1950 at Appendix C.

UThe Alaska Supreme Court previously authorized the taking of pro-
Bert} without compensation based on this erroneous interpretation inStute,
eportment oflliyliwuys v. tireen, 580 P.2d 595 (Alaska 1978)
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however assert that such authority to issue the order does not
equate with a separate authority to create an easement. The
unmistakable intent of the 1947 amendment, codified at 48
U.S.C. 8321d, was to create, for the first time, easements."

The court below in its misinterpretation that 48 U.S.C.
§321a is a separate authority for the Department of Interior
to establish easements nullifies the attempt by the State of

Alaska in the Right-of-Way Actof 1966 to protect private land-

owners from Slate exercise of such easements. The Right-of-
Way Actof 1966 has been interpreted by the Alaska Supreme
Court as applying only to easements established under 48
U.S.C. §321d. Under the terms of the Act, the State is barred
from taking without compensation any additional land pur-
suant to a sec. 321d easement if it has not done so prior to
the date of the Act. Further, by its interpretation of federal
law, the court below has deprived Petitioners' rights afford-
ed by sec. 138(b) of the Federal-Aid Highway Act of 1970,

11.THE STATUTE OF LIMITATIONS OF 43 U.S.C.

§1166 BARS THE RESPONDENT FROM
CHALLENGING PATENTS AFTER SIX YEARS.

The United States issued patents to Petitioners and Peti-

tioners’ predecessors in interest which contained a descrip-
tion of the reservations and exceptions which the United States
intended to retain. The State of Alaska maintains that the
various PLOs and the Departmental Order grant it a right-
of-way even though notidentified in the patents. Had the pro-
perty at the time of patent still been encumbered by the
withdrawals or easements, but patent nevertheless issued, the
government would have only six years to annul the patent.
United Stales v. Chandler—Dunbar WaterPower Co., 209 U.S.

" The trial court agreed with petitioners and stated that:

It should he noted that DO 2> is issued under authority of -13
U.S.C. $321a; however, sec. 321a is onlz the general grant of
authority by Congress to the Secretary of Interior to administer
the road. In Alaska sec. 32X is the specific authority for the
Secretary to reserve easements for roads and therefore, DO 2X0f>
hy implication is based on authority of sec. 321d, Pub. L. 229 ch.
313 approved July 24, 1947,
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447 (191)8). The withdrawals or easements could not have been
deemed to have been an impiied exception to the patent. Leo
Sheep Co. v. United States, 440 U.S. 668(1979); Hardin v.Jor-
dan, 140 U.S. 371 (1891); Stewart v. Lamm, 132 Colo. 484,
289 P. 2d 916 (Colo. 1955).

The quitclaim deed could not, as the State asserts, pass
greater rights than that the United States had to transfer. It
is well established thata patentisin the nature of a quitclaim
deed. Wilson Cypmis Co. v. DelPozo y Marcos, 236 U.S. 635
(1915); Sampeyreacv. United States, 7 Pet. (U.S.) 222 (1833).
Consequently, the United States passed by patent its estate
except that which was actually reserved in the patent, i.e. the
1947 highway reservations, 48 U.S.C. §321d.

Additionally, it is clear that once a patent is issued, even
ifitcontains a mistake, the Executive Department lacks power
to set the transfer aside. The annulment must be done judicial-
ly. Westv. Standard Oil Co., 278 U.S. 200 (1929); Stone v.
United States, 69 U.S. 525 (1875). In the case at bar, the United
States has neversought to set aside the patents issued without
the alleged reservation for the easements cited by the Respon-
dent (48 U.S.C. §321a) and therefore those patents would still
be hinding on the United States. Under the 1959 quitclaim
deed, the State recieved no greater right to the land than the
United States had and since the patents were conclusive
against the United States then they are likewise conclusive
against the State of Alaska.

Thiscourtin United Statesv. Whited & Wheless, Ltd., 246
U.S.552(1918) noted thatthe purpose of the statute of limita-
tions contained in 43 U.S.C. §1166 was to restore, in the public,
confidence in the integrity and value of patent title to public
lands which had been challenged under numerous suits seek-
ing to cancel such patents. The statute itself presupposes that
the government will make an error. United States v.
Chandler—Dunbar WaterPower Co., sig>raat450. Indeed,the
protection afforded patents under 43 U.S.C. §1166 has been
strong enough that this Court has determined that even in the
cases of fraud, the patent itself may not be set aside. United
Statesv. Diamond Coal and Coke Co., 255 U.S. 323 (1921). In
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United States, v. Wliitcd & Whcless, Ltd., supra, this court lias
also determined that even in the cases of fraud, if the title to

the property has passed to a bonafide purchaser, the govern-

ment may not challenge the patent. Wright-Blodgett Co. v.

United States, 236 U.S. 397 (1915); United States v. Califor-

nia & The Oregon Lard Co., 148 U.S. 31 (1893).

Courts have also noted that in determining what land is
conveyed undera patent, the numberofacres specified in the
patentisvery important. Ritterv. Morton, 513 F.2d 942 (9Lh

Cir. 1975). Other courts have also made it clear that the boun-
daries of land cited in a patent, even ifincorrect, would be bind-

ing on the United States and its successors. Gi‘aingerv. United
Slates, 197 Ct. Cl. 1018 (1972). Even though the State claims
the withdrawals from homestead entry of PLO 601 and 757
still apply, none of the patents contained any commensurate
reduction in total acreage. The United Statesunder 43 C.F.R.

$101.3 (1949) was required to put on notice all persons mak-

ing an entry on pub!;. land which could he affected by a right-

of-way.”™ The failure to include such an easement on the en-

try papers or on the final patent is conclusive against the
United States.

Therefore, Respondent’s claim was barred by the statute
of limitations contained in 43 U.S.C. §1166. The Respondent
has no greater inLereslin the land than that held by the United
States. The United States was barred from challenging the
patents after six years for failure of the patents to contain
easements set forth in the PLOs and the departmental order.
Assuming arguendo that the State's position has merit, any
interest which the U ,:,ed States had was extinguished by the

UThe provisions of 43 C.F.R. $101.3 (1941)) set forth the notations
whllcghdvere required to be mudc on entry papers and notices of allowance
in 1949,

In order that all persons making entry of public lands which are
affected by rights-of-way may have actual notice thereof, the
register isdirected to note upon the original entry papers and upon
the notice of allowance of the application. .. issued to the outiyincii,
a reference to such rights-of-way ... he will place the same nota-
tion as to right-of-way upon the final entry papers so that the reser-
vation of the right-of-way will be made in the patent when issued.
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running of the statute of limitations in 43 U.S.C. §1166. The
United States did, pursuant to 48 U.S.C. §321d, maintain road
reservations which were subsequently relinquished by State
and federal acts.
111.THE FEDERAL REGISTER ACT IS NOT
CONSTRUCTIVE NOTICE AS TO PRIVATE
LANDOWNERS IN THE STATE OF ALASKA

Provisions of 44 U.S.C. 81507 provide that persons will
be charged with notice of documents filed for publication in
the Federal Register "exceptin cases where notice by publica-
tion is insufficient in law." The question in this case is whether,
absentactual notice, does publication in the Federal Register
constitute notice insufficient in law for real property transac-
tions. A review of the legislative history does notreveal a clear
answer as tc whether Congress intended the Federal Register
to be constructive notice as a matter of law or whether such
notice would be insufficient in law as applied to state land titles.
The federal case law cited to by the majority of the court below
does not contain a case in which the court addressed the ques-
tion of what was "insufficient in law." There is no reason to
believe that Congress intended to displace established con-
veyancing and recording laws in every state of the Union with
a chaotic system in which landowners must be charged with
constructive notice of pre-patent federal orders not noted as
reservations in the patents.*

Therefore, the court below erred in interpreting federal
cases cited for the proposition as to what constitutes construc-
tive notice where that determination is being made as to title
under state law. Acts of Congress which affect conveyancing
and recording statutes of the fifty states should be considered
"insufficient in law”" to he constructive notice.

This position was adopted by the Dissenting Opinion in the lower
court.
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APPENDIX A-I

IN THE SUPERIOR COURT
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

A>T oows>
< O5-
— §§)>C =

Defendants.

No. 3AN 79-95.1 Civil

MEMORANDUM OF DECISION

This case isasuit fordeclaratory reliefand the plaintiffs,
the State of Alaska and the Peases have moved for summary
judgment. The facts are thatin 1978 the State of Alaska widen-
ed Rahhit Creek Road, a local road off the Seward Highway
approximately nine miles south of Anchorage, from a road hav-
ing a hed of less than 66 feet to a road having a bed of 100
feet in width. Mr. and Mrs. Pease are adjoining landowners
to Rahhit Creek Road and own the underlying fee to the
centerline. They seek compensation from the State of Alaska
or the title insurance company which insured their title for the
taking of a strip 17 feet in width from their property for the

widening of Rabbit Creek Road.



The Peases acquired by warranty deed Lot 191, Section
33, T 12N, R3VV, Seward Meridian, Anchorage Recording
District on August 18, 1960 which parcel was separated from
the public domain on October 4, 1955 by patent number 115
1722 which provides a "reservation of a right-of-way for roads

... constructed or to be constructed by or under the authori-
ty of the United Stales or by any State created outof the Ter-

ritory of Alaska, in accordance with the actof July 21, 1947

(61 Stat. 418, 48 U.S.C. sec. 321d)” and "This patent is sub-
ject to a right-of-way not exceeding 33 feet in width, for road-

way and public utilities purposes, to be located along the south
and east boundaries of said land.”

There are no facts in dispute. The other parties, Mr.

Boysen, Hansen Associates and Jack White Company own pro-

perty which may be affected by easements for through and

feeder roads. In this memorandum of decision the case con-

cerning the Peases will be considered first, a decision reached
on the ownership of the 17 foot wide strip along Rabbit Creek

Road and will be used for illustrative purposes in deciding ques-

tions relating to other parcels.
The relevant history of statutes, public land orders (P.L.O )

and departmentorders (D.0.) affecting rights-of-way for roads
like Rabbit Creek includes:

L. P.L.O. 601 dated August 10, 1949 under the authority

of Executive Order No. 93H7 (43 U.S.C. §141) withdrew from
entry certain lands and reserved those lands for highway
rights-of-way as follows:

a. the public lands lying within 300 feet on each side
of the center line of the Alaska Highway, 150 feet on
each side of the center line of all other through roads,
100 feet on each side of the center line of all feeder
roads, and 50 feet on each side of the center line of all
local roads.

b. through roads are the Alaska Highway, Richard-
son Highway, Glenn Highway, Haines Highway, and
Tok Cut-off.

e. feeder roads are Steese Highway, Elliott
Highway, McKinley Park Road, Anchorage-Potter-
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Indian Road, Edgerton Cut-off, Tok-Eagle Road, Ruby-
Long-Poorman Road, Nome-Solomon Road, Kenai
Lake-llomer Road, Fairbanks-College Road,
Anchorage-Lake Spenard Road, Circle Hot Spring
Road.

d. local roads are all roads not classified as through
or feeder roads established or maintained under the
jurisdiction of the Secretary of the Interior,

e. Paragraph 6 reads:

Subject to valid existing rights and to existing
surveys and withdrawals for other than highway pur-
poses, the public lands in Alaska lying within 300 feet
on each side of the center line of the Alaska Highway,
150 feet on each side of the center line of all other
through roads, 100 feet on each side of the center line
of all feeder roads, and 50 feeton each side of the center
line ofall local roads, inaccordance with the following
classifications, are hereby withdrawn from all forms
of appropriation under the public land lav/s, including
the mining and mineral-leasing laws and reserved for
highway purposes.

2. P.L.O. 757 dated October 16, 1951 provides:

The sixth paragraph of Public Land Order No. 601
of August 10, 1949, reserving public lands for highway
purposes, commencing with the words "Subject to valid
existing rights”, is hereby amended to read as follows:

Subject to valid existing rights and to existing surveys
and withdrawals for other than highway purposes, the
public lands in Alaska lying within 300 feet on each side
of the Alaska Highway and within 150 feet on each side
of the center line of the Richardson Highway,-Glenn
Highway, Haines Highway, the Seward-Anchorage
Highway (exclusive of that part thereof within the
boundaries of the Chugach National Forest), the
Anchorage-Lake Spenard Highway, and the Fairbanks-
College Highway are hereby withdrawn from all forms
of appropriation under the public land laws, including
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tlie mining and mineral-leasing laws, and reserved for
highway purposes.

Easements having been established on the lands
released by this order, such lands are not open to ap-
propriation under the public land laws except as a part
ofalegal subdivision, if surveyed, or an adjacent area,
if unsurveyed, and subject to the pertinent easement.

3. D.0. 2G65 dated October 16, 1951 under the authority

of section 2 of the actofJune 30,1932 (47 Stat. 446, 48 U.S.C.
31.1a) established the width of the public highways in Alaska
established or maintained under the jurisdiction of the
Secretary of Interior as follows:

a. through roads: The Alaska Highway shall extend
300 feet on each side of the center line thereof. The
Richardson Highway, Glenn Highway, Haines
Highway, Seward-Anchorage Highway, Anchorage-
Lake Spenard Highway and Fairbanks-College
Highway shall extend 150 feet on each side of the center
line thereof.

b. feeder roads (with an extensive listing) shall ex-
tend 100 feet on each side of the center iine thereof.

c. local roads not classified as through roads or
feeder roads shall extend 50 feet on each side of the
cenler line thereof.

d. the order provided specifically:

Sec. 3. Establishmentofrights-of-way or easements.
(a) /i reservation for highway purposes covering the
lands embraced in the through roads mentioned in sec-
tion 2 of this order was made by Public Land Order
No. 601 of Augusl 10, 1949, as amended by Public Land
Order No. 757 of Octol>er 16, 1951. Thatorderoperates
as a complete segregation of the land from all forms
of appropriation under the public land laws, including
the mining and mineral laws.

(h) A right-ol'-way or easement for highway purposes
covering the lands embraced in the feeder roads and
the local roads equal in extent to the width of uch roads
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as established in section 2 of this order, is hereby
established for such roads and across the public lands.

(c) The reservation mentioned in paragraph (a) and the
rights-of-way or easements mentioned in paragraph (b)
will attach as to all new construction involving public
roads in Alaska when the survey stakes have been set
on the ground and notices have been posted at ap-
propriate points along the route of the new construc-
tion specifying the type and width of the roads.

Sec. 4. Road maps to be filed in proper Land Office.
Maps of all public roads in Alaska heretofore or
hereafter constructed showing the location of the roads,
together with appropriate plans and specifications, will
be filed by the Alaska Road Commission in the proper
Land Office at the earliest possible date for the infor-
mation of the public.

It should be noted that D.0. 2665 is issued under the
authority 0f48 U.S.C. 321a; however, section 321a isonly the
general grant of authority by Congress to the Secretary for
the Interior to administer the roads in Alaska. Section 321d
is the specific authority for the Secretary to reserve easements
for roads and, therefore, D.0. 2665 by implication is based upon
the authority of 321d, Public Law 229, ch. 313 approved July
24, 1947,

4. The effect of P.L.O. 757 and D.0. 2665 was to return
to the public domain and make available for entry all land
within 100 feet of the center line of feeder roads and 50 feet
of the center line of local roads reserving an easement for
feeder and local roads of 100 feet and 50 feet on each side of
the center line respectively.

5. P.L.O. 1613 dated April 7, 1958 revoked P.L.O. 601
as amended by P.L.O. 757. Therefore, the withdrawal for
through roads was no longer in effect; however, an easement
for through roads was created extending 150 feet on each side
of the center line for through roads designated in P.L.O. 757
and section one of P.L.O. 1613.

6. On June 30, 195!) the United States conveyed by
quitclaim deed its interest in highways to the State of Alaska
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the mining and mineral-leasing laws, and reserved for
highway purposes.

Easements having been established on the lands
released by this order, such lands are not open to ap-
propriation under the public land laws exceptas apart
ofalegal subdivision, if surveyed, oran adjacent area,
if unsurveyed, and subject to the pertinent easement.

3. D.0. 2G65 dated October 16,1951 under the authority

ofsection 2 of lhe actofJune 30,1932 (47 Stat. 446, 48 U.S.C.
321a) established the width of the public highways in Alaska
established or maintained under the jurisdiction of the
Secretary of Interior as follows:
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as established in section 2 of this order, is hereby
established for such roads and across the public lands.

(c) The reservation mentioned in paragraph (a) and the
rights-of-way or easements mentioned in paragraph (b)
will attach as to all new construction involving public
roads in Alaska when the survey stakes have been set
on the ground and notices have been posted at ap-
propriate points along the route of the new construc-
tion specifying the type and width of the roads.

Sec. 4. Road maps to be filed in proper Land Office.
Maps of all public roads in Alaska heretofore or
hereafter constructed showing the location of the roads,

a. through roads: The Alaska Highway shall extend
300 feet on each side of the center line thereof. The
Richardson Highway, Glenn Highway, Haines
Highway, Seward-Anchorage Highway, Anchorage-
Lake Spenard Highway and Fairbanks-College
Highway shall extend 150 feet on each side of the center
line thereof.

b. feeder roads (with an extensive listing) shall ex-
tend 100 feet on each side of the center line thereof.

c. local roads not classified as through roads or
feeder roads shall extend 50 feet on each side of the
center line thereof.

d. the order provided specifically:

Sec. 3. Establishmentofrights-of-way or easements.
(a) A reservation for highway purposes covering the
lands embraced in the through roads mentioned in sec-
tion 2 of this order was made by Public Land Order
No. 601 of August 10, 1949, as amended by Public Land
Order No. 757 of October 16,1951, Thatorderoperates
as a complete segregation of the land from all forms
of appropriation under the public land laws, including
the mining and mineral laws.

(b) A right-of-way or easement for highway purposes
covering the lands embraced in the feeder roads and
the local roads equal in extent to the width of such roads

together with appropriate plans and specifications, will
be filed by the Alaska Road Commission in the proper
Land Office at the earliest possible date for the infor-
mation of the public.

It should be noted that D.O. 2665 is issued under the
authority of 48 U.S.C. 321a; however, section 321a isonly the
general grant of authority by Congress to the Secretary for
the Interior to administer the roads in Alaska. Section 321d
is the specific authority for the Secretary to reserve easements
forroads and, therefore, D.0. 2665 by implication is based upon
the authority of 321d, Public Law 229, ch. 313 approved July
24, 1947,

4. The effect of P.L.O. 757 and D.0. 2665 was to return
to the public domain and make available for entry all land
within 100 feet of the center line of feeder roads and 50 feet
of the center line of local roads reserving an easement for
feeder and local roads of 100 feet and 50 feet on each side of
the center line respectively.

5. P.L.O. 1613 dated April 7, 1958 revoked P.L.0. 601
as amended by P.L.O. 757. Therefore, the withdrawal for
through roads was no longer in effect; however, an easement
for through roads was created extending 150 feet on each side
of the center line for through roads designated in P.L.O. 757
and section one of P.L.O. 1613.

5. On June 30, 1959 the United States conveyed by
quitclaim deed its interest in highways to the State of Alaska



A-lg

thereon if not harvested by the owner, and for the value
ofany improvements, or for the costofremoving them
to another site, if less than their value.”

which deed was recorded October 2, 1969.
7. Sec. 2, Ch. 92, SLA 1966, Right-of-Way Act of 1966
provides:

Taking of Property Under Reservation Void. After
the effective date of this Act [April 14,1968], no agency
of the state may take privately-owned property by the
election or exercise of a reservation to the state ac-
quired under the Act of June 30, 1932, ch. 320, sec.
5, as added July 24, 1947, ch. 313, 61 Stat. 418, and
taking of property after the effective date of this Act
by the election or exercise of a reservation to the state
under the federal Act is void.

8. Public Law 229, ch. 313, approved July 24, 1947
provides:

The actentitled "An Act providing for the transfer
of the duties authorized and authority conferred by law
upon the board ofroad commissioners in the Territory
of Alaska to the Department of the Interior, and for
otherpurposes, approved June 30, 1932 (47 Stat. 446)
[footnote: 5 U.S.C.A §8123, 485, 48 U.S.C.A.
§8§321a-321e, 322-327] is hereby amended by adding at
the end thereof the following new section:

"Sec. 5. In all patents for lands hereafter taken up,
entered, or located in the Territory of Alaska, and in
all deeds by the United States hereafter conveying any
lands to which it may have reacquired title in said Ter-
ritory not included within the limits of any organized
municipality, there shall be expressed that there is
reserved, from the lands described in said patent or
deed, a right-of-way thereon for roads, roadways,

highways, tramways, trails, bridges, appurtenant struc-

tures constructed or to be constructed by or under the
authority of the United States or any State created out

of the Territory of Alaska. When a right-of-way reserv-

ed under the provisions of this Act is utilized by the
United States or under its authority, the head of the
agency in charge of such utilization is authorized to
determine and make payment for the value of the crops

The Alaska Supreme Court cases which directly relate to
the questions in this case are: Hahn v. Alaska Title Guaranty
Co. 557 P.2d 143 (Alaska 1976) which holds that the federal
registerisa public record within the meaning of the language
of a title insurance policy; and State, Dept, of Highways v.
Green, 586 P.2d 595 (Alaska 1978) which gives an exhaustive
history of the subject before the court without mentioning the
Alaska Right-of-Way Act of 1966.

The Peases have moved for summary judgment on their
cross-claim against the State of Alaska and on their
counterclaim against Transamerica Title Insurance Company.
The Peases are entitled to summary judgment against Tran-
samerica Title Insurance Company under the authority ofHahn
v.Alaska Title Guaranty Co., 557 P.2d 143 (Alaska 1976)and
they are granted such summary judgment establishing the
liability of theirinsurer subject to the provision that if the State
must pay for the strip, then the Peases shall collect from the
State and not their title insurer.

The plaintiffs have moved for summary judgment against
the State of Alaska on the grounds that the State is without
authority to exercise jurisdiction over easements allegedly
reserved to the State by P.L.O. 601 as amended by P.L.0. 757
and P.L.O. 1613 and D.0. 2665. The title insurance companies
and the other plaintiffs have standing to bring this case and
are real parties in interest; there is ajusticiable controversy
and the plaintiffs’ pecuniary interest is affected. See Jeffer-
son v. Asplund, 458 P.2d 995 (Alaska 1969).

There is no statute of limitations problem; the land is not
taken until staked. D.0. 2665(c).

The State asserts that the withdrawals and easements
established by the various P.L.0.'sand D.0.'s are dedications
of property to the public which cannot be transferred to private
ownership until abandoned. There is no evidence of fact or law
to support the State's contention. The withdrawals and
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easements will ho treated as designations by a land owner set-
ting aside certain portions of its property.

It is necessary to view this case in its historical perspec-
tive. Pursuant to P.L.O. (L land was withdrawn for through
feeder, and local roads in strips ranging from 300 feet to 5
feet on each side of the center line. Thése strips were never
surveyed, the Bureau of Land Management did not know what
land was withdrawn and patents were issued conveying land
which allegedly had been withdrawn. The record is reRIete with
letters explaining the problems created and the hardships
which resulted.

In response to the problems created by withdrawals, the
Secretary of the Interior revoked P.L.O. (3 in stages: firsL
P.LO. 757 in 191, and then P.L.O. 1613 in 1958 and
substituted easements. D.O. 2665 and P.L.O. 1613 The
establishment of easements did not solve all of the problems;
however, entrymen and the government could determine the
boundaries of parcels by measuring from the center line of the
existing roads even though the roads were not surveyed.

The predecessor in interest to Mr. and Mrs. Pease was
granted a two and one-half acre parcel subject to a 33-foot ease-
ment for Rabbit Creek Road and a blanket reservation for
easements created pursuant to @ Stat. "118 43 U.S.C. sec.
321d, the authority for D.O. 2665. The Right-of-Way Act of
1966 precludes the SLate from taking without compensation
any land pursuant to the Act of Juné 30, 1932, ch. 320, sec.
5, as added July 24, 1947, ch. 313, 61 SLat, 418

The State arques that it already had the casemenL reserved
b}/ 61 Stat. 418, 48 U.S.C. sec. 321d before the effective date
of the Right-of-Way Act of 196(and, therefore, the Act does
not_apRIy. The State is wrong; it did not secure the easement
until 'the right-of-way was staked by the terms of D.0. 2665.

It is realized that State, Dept, ofHighways v. Green, 586
P.2d 595 (Alaska 1978) docs not discuss the R|(t;ht—of—Way Act
of 1966; nevertheless, the Act does aﬁply to the case at har
and would apparently_be apﬁhcable In the Green Case; the State
should have brough it to the court’s attention even if the ap-
pellees failed to do so.
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_ Therefore, the plaintiffs and Mr, and Mrs. Pease arc en-
titled to summary judgment establishing the fact that the State
or anyone claiming through the State, including the Municipali-
ty of"Anchorage, may not occupg land reserved for highway
or other purpoSes pursuant to 61 Stat. 418,48 U.S.C. sec. 3210
'\&V|th|ou1t4colm ensation which the State was not occupying on

pril 14, 1966,

This rul|n%means that unless the easement was specifically
reserved in the patent or was occupied by the State or
Municipality or staked by the State before April 14, 1966, the
underlying Tee halder is entitled to just compensation when
the State or Municipality asserts its right to utilize the strip
between the ﬁrewously .occupied, staked, or specificall
designated in the patent distance from the center line and 50,
100 or 150 feet from the center ling depe_nd_lntg upon the type
of road. The Suite’s arqument that the plaintiffs by this lawsuit
are seeking to divest the SLate of its interest inall the roads
of the staté is not understood and is clearly not the fact.

The plaintiff Hansen Associates is not correct in assertin
that its property is free from the easement designated in D.C.
2665 because ifs predecessor in interest entered the property
before D.0. 2665 was issued. The Hansen property had not
been patented as of October 15 1951 and between a mere
entryman and the government, the entryman may not be heard
to complain when the government reserves an easement.
shivery. United Slates, 199U.S. 491,16 S.Ct. 54(18%); wilber
v. United Stales, 53 F.2d 717 (C.A.D.C. 1931).

_Itisunnecessary to decide the effect of the quitclaim deed,
its later recordation and the status of land whose owners
recorded their deeds or patents earlier than the recordation
of the quitclaim deed in light of the above determinations. In
addition, it is unnecessary to deal with the doctrine of estop-
pel as it may apply in this case.

~And in order to fuIIY adjudicate the issues presented in
th.is case, it is necessary 1o comment on the plaintiffs' conten-
tions that Hahn v. Alesha Title Guaranty Co., 557 P.2d 143
(Alaska 1976) was |nc0rr_ectl¥ decided. %h_e authorities and
argument cited by the plaintiffs are persuasive and the Alaska



Supreme Court is requested to review its decision.

The attorneys for the plaintilfs shall prepare, serve and
submit a judgment consistent with this decision.

DATED at Anchorage, Alaska, this 7th day of May, 1980.

VICTOR 1). CARLSON
Superior Court Judge

This is to certify that on the 8th day of May, 1980,
a0 )é Otf the ahove Memorandum of Decision was
mailed to:

Michael W. Price, Esg.

David A. Devine, Esq. _

Groh E?gers, Robinson, Price & Johnson
711 11 Street, Suite 600

Anchorage, Alaska 99501

Theodore M. Pease, Jr., Esg.
Purr, Pease & Kuriz, Inc.
810 "N ™ Street

Anchorage, Alaska 99501

Jack McGee, Esg.
Assistant Attorney General

ouc
Juneau, Alaska 99811

Municipal’i\tkl of Anchorage
Office of Municipal Attorney
Pouch 6-G80

Anchorage, Alaska

Secretary to Judge Carlson

APPENDIX A-2

IN THE SUPERIOR COURT
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

ALASKA LAND TITLE ASSOCIATION,
SECURITY TITLE AND TRUST COMPANY
OF ALASKA, ALASKA TITLE GUARANTY
COMPANY, BROKERS TITLE COMPANY,
LAWYERS TITLE INSURANCE AGENCY,
INC., SAFECO TITLE AGENCY, INC.,
FAIRBANKS TITLE AGENCY, KACHEMAK
BAY TITLE AGENCY, VALLEY TITLE
AND ESCROW COMPANY, FIRST AMERICAN
TITLE INSURANCE COMPANY, TRANSAMERICA
TITLE INSURANCE CO., HANSEN ASSOCIATES, an
Alaska Limited Partnership, RICHARD L.
BOYSEN and JACK WHITE COMPANY,

Plaintiffs,

VS.

STATE OF ALASKA, Department of
Transportation and Public Facilities,

THEODORE M. PEASE, JR., and CLAIRE V.
PEASE, and MUNICIPALITY OF ANCHORAGE,

Defendants.

No. 3AN-79-%1 CIV.
JUDGMENT

For the reasons set forth in the Memorandum of Decision
prepared and executed by this court on tho 7th day of May,

, the court hereby awards su_mmar%/ judgment declaring
the rights and liabilities of the parties to this lawsuit as follows:

L The State of Alaska and the Municipality of Anchorage
are claiming highway easements for local, feeder, and through
roads In excess of easement widths specified in patents issued
to Alaska property owners. Said easements are claimed b}/ the
State or the Municipality pursuant to authority derived from
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Public Land Orders 601, 757, 1613 and Department Order

2665. For the reasons set forth in the Memorandum of Deci-

sion daLed May 7, 1980, the court hereby awards Plaintiffs a
summary _{ud ment against the State” of Alaska and the
Municipality of Anchorage declaring that the State and the
Municipality may not take or utilize Propert for local, feeder,
or throu?h roads in excess of the widths set forth in the patents
to the affected ?ro erties without just compensation to the
owners of the affected properties unless such local, feeder, or
through roads were occupied and staked by the State of Alaska
or the Mun_luPahty of nch_oraﬁe prior to April 14, 1966 or
were s?_euflca ly designated in the patents to the affected real
properties.

2 The Plaintiffs Hanson Associates and Richard L.
Boysen are hereby awarded a summary judgment against the
State of Alaska and the Municipality of Anchorage declaring
that neither the Stale nor the Munlmﬁahty can take any por-
tion of their properties for the through road presently Known
as the Old Seward _quhw_ay which is n excess of the casement
widths specified in their” respective patents without just
compensation.

.3 The Defendants Pease are hereby awarded a summary
Jud?m_ent on their cross-ciaim against the State of Alaska
declaring that the State may nottake or utilize any portion
of the Peases’ land for the local road presently known as Rab-
bit Creek Road which is in excess of the 33-foot easement width
specified in the Ratent to the Peases’ property without just
compensation. The Peases' property is described as Lot 191,
Section 33, Township 12 North, Range 3 West, Seward Meri-
dian, Anchorage Recor Ing District, Third Judicial District,
State of Alaska.

4 The Defendants Pease are hereby awarded a summary
judgment on their counterclaim against Transamerica Title In-
surance Company declaring that Transamerica is liable under
its title insurance policy issued to the Peases for the takm(i
by the Slate of Alaska of a 17-foot strip of land for the loca
road known as Rabbit Creek Road, which 17-foot sLrip of land
was in excess of 33-fool easement specified in the Peases’ pa-
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tent. However, since the State of Alaska must compensate the
Peases for the taking or utilization of said additional 17-foot
easement, the Peases shall collect {ust compensation from the
StaLe of Alaska, and upon receipt of said just compensation
the Peases shall not be entitled to recover damages from Trans-
america Title Insurance Company for said taking of the addi-
tional 17-foot strip of property.

5. Plaintiffs are hereby awarded the sum of
for costs and $ for
reasonable afforney’s fee, for _a total judgment of
aﬁalnst ‘the State of Alaska and the

Municipality o Anchorage, jointly and severally.
6. The Defendants Pease are hereby awarded the sum of
for costs and $ for a

reasonanle attorney’s fee for & fofal Jludgment of
a%amst “the State of Alaska and the

Municipality o Anchorage, jointly and severally.
DONE, at Anchorage, Alaska this 27th day of May, 1980.

VICTOR D. CARLSON
JuJge of the Superior Court

| hereby certify that on the 19th day of May, 1980,
true and accurate copies of the foregoing were
mailed to the following attorneys of record for the
above-captioned cause:

Municipality of Anchorage
Office of the Municipal Attorney
Pouch 6-650

437 “E” Street

Anchorage, Alaska

Theodore M. Pease, Jr.
Burr, Pease & Kurtz, Inc.
810 "N Street
Anchorage, Alaska 99501
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Avrum_M, Gross, Attorney General
State Capitol, Pouch K

Juneau, Alaska 99811

Attention: Jack McGee

Assistant Attorney General
Department of Law_
Transportation Section

Michael \V. Price

APPENDIX A-3
INTIIE SUPREME COURT OF THE STATE OF ALASKA

STATU OF ALASKA )

Appellant aM g
Cross-Appellee.

VS. ) Supreme Court Numbers
5407/5.108

ALASKA LAND TITLE
ASSOCIATION, et al., ) ORDER

Appellees and |
Cross-Appellants.

Superior Court No. 3AN 79-951 Civil

Before:  Burke, Chief Justice, Rabinowitz,
Matthews and Compton, Justices.

On consideration of the petition for rehearing filed June
6,.1983 by the Alaska Land Title Association, etl., and the
Esecond) petition for rehearing by the State, fodged June 14,

983 and filed June 23, 1983,

IT IS ORDERED:

L The petition for rehearing filed by the Alaska Land Title
Association is denied.

2. The petition for rehearing filed by the State is granted,
and Opinion No. 2681 filed on May 27, 1983, is amended by
adding a new footnote 15, referenced to the word "purposes”
on page 27, line 19. The new footnote shall read as follows:

The State and the. plaintiffs have agreed that PLO

001 is based on Executive Order 9337 which, "in turn,

rests on” 43 U.S.C. §141. We thus have no occasion

to consider whether Executive Order 9337 deIe?ated

authority to make withdrawals in addition to those

authorized by 43 U.S.C. §141
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Succeeding footnotes shall be renumbered.

Entered]g%direction of Lhe court at Anchorage, Alaska
on July 8 1983,

CLERK OF THE SUPREME COURT

Robert D. Hacon

cos: Justices
Counsel
The Honorable Victor 1. Carlson
West Publishing Company
Mead Data Central

APPENDIX B

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS INVOLVED

LE &y, anad

~ No person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictment
of a Grand Jury, except in cases arising in the land or naval
forces, or inthe Militia, when in actual service in time of War
or public danger;. nor shall any person be subject for the same
offense to be twice put in jedpardy of life or limb; nor shall
be compelled in any criminal casé to be a witness against
himself, nor be deprived of life, liberty, or property, without

ue process of law; nor shall private property be taken for

due p ) .
publlusse Wi h% Wegisatlon.

Al persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State
deprive an)( person of life, liberty, or prqu_rty_, without due
Process of Taw; nor deny to any person within'its jurisdiction

he egilg&[e@ of the laws.

The right of way for the construction of highways over
%ugl|c Ia4n7 S, not reserved for public uses, is hereby granted.

Ube 5

Suits by the United States to vacate and annul any patent
shall only be brought within six gears after the date of the is-
suance of such patents. Mar. 3,1891, ¢. 559, §1, 26 Stat. 1093;
Mar. 3, &&a 561, §, 26 Stat. 1099,

ULBC st507

Adocument reguired by section a) of this title to be
published in the Federal Register is not valid as against a per-



son who has not had actual knowledge of it until the duplicate
originals or certified copies of the document have been filed
with the Office of the Federal Register and a copy made
available for public inspection as provided by section "1503 of
the title. Unless otherwise ?Pecn‘lcally provided by statute, fil-
ing of a document, required or authorized to be published by
section 1505 of this title, except in cases where notice by
Publlcatlon is insufficent in law, is sufficient to qlve notice of
he contents of the document to a person subject To or affected
by if. the publication in the Federal Register of a document
creates a rebuttable presumption—

(D) that it was duly issued, prescribed, or promulgated;

() that it was filed with the Office of the Federal Register
and made available for public, inspection at the day andhour
stated in the printed notation;

(3 that the copy contained in the Federal Register is a
true copy of the original; and

. (@ that_all requirements of this chapter and the regula-
tions prescribed under it reladve to the document have been
complied with, _ o

‘The contents of the Federal Register shall be tJudlcl_ally
noticed and without prejudice to any other mode of citation,
may be cited by volumé and page number.

Pub. L. 0-D20, Oct. 22, 1968, 82 Stat. 127G
oG The Ad ofJanuary 27, 1905, Pub. L. No. 26 82, 33 Stat.

~Sec. 2 That there shall be a board of road commissioners
in said district, to be comgosed of an en%meer officer of the
United States Army to be detailed an afopomted by the
Secretary of War, and two other officers of that part of the
Army stationed in said district and to be demqnated,by the
Secretary of War. The said engineer officer shall, dun_n? the
term of fis said detail and appointment, abide in said disfrict.
The said board shall have the power, and it shall be their du-
ly, upon their own motion or upon petition, to locate, layout,
construct, and maintain wagon roads and pack trails from any
point on the navigable waters of said district to any town, min-
ing or other industrial camp or settlement ~c . riw™1' any
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such town, camps, or settlements therein, if in their Judgment
such roads or trails are needed and will be of permanent value
for the development of the district; but no such road or trail
shall be constructed to any town, camp, or settlement which
is wholly transitory or of no substantial valye or importance
for mining trade, agricultural, or manufacturing purposes. The
said hoard shalf_i)repare maps, plans, and specifications of
every road or trail they may locate and lay out, and whenever
more than five thousand dollars,in the aggregate shall have
to be expended on the construction of an?/ road or trail, con-
tract for the work shall be let by them to the lowest responsi-
ble bidder, uPon sealed hids, after due notice, under rules and
regulations to be prescribed by the Secretary of War. The
board may reject an% bid if they deem the same unreasonably
high or if they find that there i$a combination among bidders.
In"case no reSponsible and reasonable bid can be secured, then
the work maY be carried on with material and men procured
and hired by the board. The engmeer officer of the board shall
in all cases supervise the work of construction and see that
the same is properly performed. As soon as any road or trail
laid out by the board has been constructed and completed they
shall examine the same and make a full and detailed report
of the work done on the same to the Secretary of War, and
in such report they shall state whether the road or trail has
been completed conformable to the maps, plans, and specifica-
tions_of the same. It shall be the duty of said hoard, as far as
practicable, to keep in proper repair all roads and trails con-
structed under their supervision, and the same rules as to the
manner in which the work of repair shall be done, whether
by contract or otherwise, shall govern as in the case of the
onlqm_al construction of the road or trail. The cost and expenses
of faying out, constructing, and repairing such roads and trails
shall’be paid by the Secretary of the Tréasury out of the road
and trail Pornon of said "Alaska fund" upon vouchers approved
and certified by said board. The Secretaiy of the Treasury shall,
at Ihe end of each month, send by mail to each of the mémbers
of said board a statement of the amount available of said
"Alaska fund” for the construction and repair of roads, and
trails, and no greater liability for construction or repair shall
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alany time be incurred by said board than the money available
therefor at that Lime in said fund. The members of Said board
shall, in addition to their salaries, be entitled to receive their
actual traveling expenses paid or incurred by them K> i per-
formance of their duties as members of the hoard.

18 U.S.C. §822 (1958)

The Secretary of the Interior, or such officer, or officers
as may he designated by him, shall upon his own motion or
upon petition, locate, lay out, construct, and maintain roads,
trails and bridges from any point on the navigable waters of
Alaska to and through any own, mining or other industrial
camp or settlement, or between and through any such town,
camps, or settlements therein, if in his Jud?men such roads,
trails, or bridges are needed and will be o Eerma_ne_nt_value
for the development of Alaska: provided, That within incor-
Borated towns only roads and bridges which are designated

y the Secretary of the Interior as part of the through highway

system of the Territory of Alaska may he constructed under
this section; Providedfurther, That no roads or_bnd%_es within
incorporated towns shall be maintained under this section. (Jan.
21, 1905, ch. 277, &, 33 Stat. 616; May 14, 1906, ch. 2458,
§2 3 Stat. 192; June 30, 1982, ch. 320, §1, 47 Stat. 446; July
14, 1955, ch. 359, 69 Stat. 371)

The Act ofJune 80,1932, Pub. L. No. 218 §81& 2 47 Stat.

Providing for the transfer of tho duties authorized and
authority conferred by law Uf)Oﬂ the board of road commis-
sioners in the Territory of Alaska to Lhe Department of the
Interior, and for other purposes.

lie it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
from and after the passage of this Act Lhe duties authorized
and authority conferred
missioners i the Territory of Alska, and upon the Secretary
of War, as provided for in Lhe Act of January 27, 1905 (ch.
217, sec. 2, 33 Stat. 016), as amended by the ‘Act of May 14
1900 (ch. 2458, sec. 2 34 Slat. 19), and Acts .supplemental
thereto, and amendatory thereof, are hereby transferred to

y law qun the board of road com-
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the Department of the Interior, and shall hereaflLer be ad-
ministered by the Secretary of the Interior, or under his direc-
tion by such officer, or officers, as may be designated by him.

Sec. 2 The Secretary of the Interior shall execute or cause
to he executed all laws pertaining to the construction and
maintenance of roads and trails and other works in Alaska,
heretofore administered by said board of road commissioners
under the direction of the Secretary of War; and all appropria-
tions heretofore made, and now available, or that hereafter
may be made, for expenditure by said board for meeting the
cost of such work in Lhe Terr|tor>{ of Alaska, are hereby
transferred to the Secretary of the Interior, to be thereafter
administered in accordance with the provisions of this Act; and
the said board is directed to turn over to the Secretary of the
Interior all equipment, materials, supplies, papers, maps, and
documents, or other property utilized in the exercise of such
P_owers, for the use of the said Secretary in the administra-
lon of the constiuction and maintenance of roads, tramways,
ferries, bridges, and trails, and other works in the Territory
of Alaska héretofore administered by said board.

The Act ofJuly 2k, 1917, Pub. L. No. 229 &5 61 Stat. 418
%endmg the Act of June 30,1932, Publ. L. No. 218, 47 Stat.

To amend the Act entitled “An Act p[ovidin? for the
transfer of the duties authorized and authontx conferred by
law upon the hoard of road commissioners in the Territory of
Alaska to the Department of the Interior, and for other pur-
poses”, approved June 30), 1932,

lie it enacted by the Senate and House ofRepresentatives
of the United States of America in Congress assembled, That
the act entiLled "An Act providing for the transfer of the duties
authorized and authqntK conferred by law upon the board of
road commissioners in the Territory of Alaska to the Depart-
ment of the Interior, and_ for other purposes”, approved June
30, 1932 (47 Stat. 446), is hereby amended by adding at the
end thereof the following new section:

“Sec. 5 In ail patents for lands hereafter taken up,
entered, or located in'the Territory of Alaska, and in all deeds
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by Ine United Slates herefter conveying any lands to which
it may have r_eac?uwed title_in said Territory not included
within the limits ot any organized municipality, there shall he
expressed that there is reserved, from Lhe lands described in
said patent or deed, a right-of-way thereon for roads, road-
ways, highways, tramways, trails,”bridges, and appurtenant
structurés constructed or to be constructed by or under the
authority of the United States or an¥ State created out of the
Territory of Alaska. When a right-or-way reserved under the
provisions of this Act is utilized by the United States or under
Its authority, the head of the agency in charge of such utiliza-
tion is authorized to determine and make payment for the value
of the crops thereon if not harvested b¥t e owner, and for
the value of any improvements, or for the cost of removing
Lhe .! to another site, if less than their value.”

Approved July 24, 1947.

48 U.S.C. §321a (1958)

The Secretary of the Interior shall execute or cause to
be executed all ‘laws pertaining to the construction and
maintenance of roads and trails and other works in Alaska,
heretofore administered by said board of road commissioners

under the direction of the Secretary of War; and all appropria-

tions heretofore made, and now available, or that hereafter
may be made, for _exPendnur_e by said board for meeting the
cost of such work in the Territory of Alaska, are transferred
to the Secreta_r% of Interior, to be thereafter administered in
accordance with the provisions of sections 3?.la-321d of this
title; and the said hoard is directed to turn over to the Secretary
of the Interior all equipment, materials, supplies, papers, maps,
and documents, or other prope_r(tIy utilized in Lhe exercise of
such powers, for the use of the said'S
tion,of the_construction and maintenance of roads, tramways,
ferries, bridges, and trails, and other works in Lhe Terntoara/
of Alaska, heretofore administered by said board. (June 30,
1932, ch. 320, 8, 47 Stat. 446)

48 U.S.C. 821 (1958)

In all patents for lands hereafter taken up, entered, or
located in"the Territory of Alaska, and inall v the
United States hereafter conveying any lands to which ii;

ecretar¥ in Ine administra-
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have reacquired title insaid Territory not included within the
limils of any organized municipality, there shall be expressed
that there is reserved, from the larids described in said patent
or deed, a n([;ht_—of—way thereon for roads, roadways, highways,
tramways, Trails, bridges, and appurtenant structures con-
structed or to be constructed by or under the authority of the
United States or of any State Created out of the Territory of
Alaska. When a right-of-way reserved under the provisions
of sections 321a-321d of this title is utilized by the United States
or.under its authority, the head of the agency incharge of such
utilization is authorized to determine and make pa%ment for
the value of the crops thereon if not harvested by the owner,
and for the value of any improvements, or for'the costs of
removing them to another site, if less than their value. (June
20 1932, ch. 320, 85, as added July 24,1947, ch. 313, 61 Stat.

Federal-Aid Highway Act of 1970 § Pub. L. No.
e st A ey o S0

®) Ar_lly right-of-way for roads, roadways, highways, tram-
ways, trails, bndtge_s and aBpurtenant strictures reserved b
section 321(d) of title 48, United States Code (6L Stat. 418,
1947), not utilized by the United States or by the State or Ter-
ritory of Alaska prior to the date of enactment hereof, shall
be and hereby is vacated and relinquished by the United States
to the end and intent that such reservations shall merge with
the fee and be forever extinguished.

43 C.F.R. 8101.3 (1949)
Notation of Rights-of-Way

§101.3 Notations to be made on entry papers and notice
of allowance, (@) In order that all persons making entry of
Publlc lands which are affected by_ng_hts—of—way may havé ac-
ual notice thereof, the manager’is directed to note upon the
orlgll_nal entry papers and upon the notice of allowancg of the
application (Form 4-2) issued to the entryman, a reference
to such right-of-way.

() He will make no such notation upon the final entry
papers unless the right-of-way has been granted under an act
of Congress which™does nof in terms protect the grantee
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aL%alnst subsequent adverse nct;hts, in which case he will place
e same notation as to right-of-way upon the final entr
papers, so that Lhe reservation of the right-of-way will be made
In the patent, when issued (23 L.D. 87)

[Reg. Nov. 3, 1909, as amended by Reg. Jan 19, 1910]

Public WWG01

By virtue of the authority vested in the President and pur-
suant to Executive Order No. 9337 of April 24, 1943, it is
ordered as follows:

Executive Order No. 9145 of April 23, 1942, reserving
public lands for the use of the Alaska Road Commission in con-
nection with Lhe construction, operation, and maintenance of
the Palmer-Richardson Highway (now known as the Glenn
Highway), is hereby revoked.

Public Land Order No. 386 of July 31, 1947, is hereby re-
voked so far as it relates to the withdrawal, for highway pur-
poses, of the following-described lands:

@ Astrip of land 600 feet wide, 300 feet on each side of
Lhe centerling of the Alaska H|ghwa?/ (formerly the Canadian
Alaskan Military Highway) as constructed from the Alaska-

Yukon Territory boundary to its junction with the Richard-

son Highway near Big Delta, Alaska.

() Astiipof land 600 feet wide, 300 feet on each side of
th «center line of the Gulkana-Slana-Tok Road as constructed
from Tok Junction at about Mile 1319 on the Alaska ngihway
EI thke junction with the Richardson Highway near Gulkana,

aska.

_ Subject to valid existing rights and to existing surveys and
withdraials for other than highway purposes, the publi¢ lands
in Alaska lying within 300 feet on each side of the center line
of all other through roads, 100 feet on each side of the center
line on all feeder roads, and 50 feet on each side of the center
line of all local roads, in accordance with the following

classifications, are hereby withdrawn from all forms of ap-

propriation under the public land laws, including the mining
and mineral-leasing laws, and reserved for highway purposes:
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Through Roads

_Alaska Highway, Richardson Highway, Glenn Highway,
Haines Highway, Tok Cut-Off.

Feeder Roads

Steese H|%hwa?/, Elliott nggway, McKinley Park Road,
Anchorage-Potter-Indian Road, Edgerton Cut-Oif, Tok Eagle
Road, Ruby-Long-Poorman Road, Nome-Solomon Road, Kenai
Lake-Homer Road, Fairbanks-College Road, Anchorage-Lake
Spenard Road, Circle Hot Springs Road.

Local Roads

All roads not classified above as Through Roads or Feeder
Roads, established or maintained under the jurisdiction of the
Secretary of the Interior.

With respect to the lands released by the revocations made
b}/ this order and not rewithdrawn by it, this order shall become
effective at 10:00 a.m. on the 35th da¥ after the date hereof.
At that time, such released lands, all of which are unsurveyed,
shall, subject to valid existing rights, be opened to settlement
under the homestead laws and the homesite act of May 26
1934, 48 Stat. 809 (48 U.S.C. 461%, only, and to that form of
aE)proprlat_lqn only by qualified veterans of World War Il and
other qualified persons entitled to preference under the act
of September 27, 1944, 58 Stat. 747, as amended (43 U.S.C.
). Commencing at 10:00 a.m. on the 126th day after
the daté of this order, any of such lands not settled upon by
veterans shall become subject to settlement and other forms
of appropriations by the public generally in accordance with
appropriate laws and regulations.
Public Land Order 757

Amendment of Public Land Order No. 601 of August 10,
1949, reserving public lands for highway purposes.

By virtue of the authority vested in the President and pur-
suantto Executive Order 9337 of April 24, 1943, it is ordered
as follows:

The sixth paragraph of Public Land Order No. 601 of
August 10,1949, reserving public lands for highway purposes,
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commencing with the words, "Sub{'ect to valid existing rights",
is hereby amended to read as follows:

_ Subject to valid existin [i%hts and to existing surveys and
withdrawals_ for other than highway purposes, the public lands
in Alaska lying within 300 feét on each side of the center line
of the Alaska Highway and within 150feet on each side of the
center line of the Richardson Highway, Glenn Highway, Haines
Highway, the Seward-Anchorage |gfhway exclusive of that
Eart thereof within the boundaries of the’ Chugach National

orest), the Anchorage-Lake Sﬂenard I-I_|%hway, and the
Fairbanks-College Highway a'e nereby withdrawn_ from all
forms of appropriation under the public land laws, including
the mining and mineral-leasing laws, and reserved for highway
purposes.

Easements having been established on the lands released
by this order, such lands are not open to appropriation under
the public land laws except as a part of a legal subdivision,
if surveyed, or an adjacent area, if unsurveyed, and subject

to the pertinent gasement
Public (?i[i}-]EiEg
Revoking Public Land Order No. G01 of August 10, 1949

which reserved public lands for hi%wa&gurposes, and par-
tially revoking Public Land Order No. 386 of July 31, 1947.

By virtue of the authority vested in the President and pur-
suant to Executive Order No. 10355 of May 26, 1952, and the
act of August 1, 1956 (70 Stat. 8%) it is ordered as follows:

1. Public Land Order No. 601 of August 10, 1949, as
modified by Public Land Order No. 757 of October 16, 1951,
reserving for highway purposes the public lands in Alaska ly-
ing within 300 feet on"each side of the center line of the Alaska
Highway and within 150 feet on each side of the center line
of the Richardson Highway, Glenn Highway, Haines H|%hway,
the Seward-Anchorage ng{hwa (exclusive of that part theredf,
within the boundaries of the Chugach National Forest), the
Anchorage-Lake Spenard hghway, and the Fairbanks-College
Highway, is hereby revoked.

2 Public Land Order No. 386 of July 31, 1947, so far as
it withdrew the following-described lands, iacnui;;1  »*s
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(a? and Fb) in said order, under the;urisdiction of the Secretary
of War for right-of-way purposes tor a telephone line and an
oil pipeline with appurlcnances, is hereby revoked:

(@) Astrip of land 50 feet wide, 25 feet on each side of
a telephone line as located and constructed generally parallel
to the Alaska Highway from the AJaska-Yukon Territory boun-
dary to the juncfion of the Alaska Highway with the Richard-
son”highway near Big Delta, Alaska:

_(b?_ A strip of land 20 feet wide, 10 feet on each side of
a P|pe ine as located and constructed Eenerally parallel to the
Alaska Highway from the Alaska-Yukon Terfitory boundary
to. the junction of the Alaska Highway with tue Richardson
Highway near Big Delta, Alaska

3. An easement for hlghway_ purposes, including appurte-
nant protective, scenic, and service areas, over and across the
lands described in paragraph Lof this order, extending 150
feel on each side of the center line of the highways mentioned
therein, is hereby established.

4. An easement for telephone line purposes in, over, and
across the lands described in paragraph 2(3) of this order, ex-
tending 25 feet on each side of the telephone line referred to
in that paragraph, and an easement for pipeline purposes in
under, over, and across the lands described in paragraph 2(
of this order, extending 10 feet on each side of the pipeline
referred to in that paragraph, are hereby established, together
with the right of w&gress and egress to all sections of the above
ea_%re]&nentsl on and"across the lands hereby released from
withdrawal.

5. The easements established under paragraphs 3and 4
of this order shall extend across both surveyed and unsurveyed
?ubllc lands described in paraﬁra_phs Land 2of this,order for
he specified distance on each side of the center line of the
highways, telelohone line and pipeline, as those center lines
are definitely located as of the date of this order.

6. The lands within the easements established hy
Paraqraphs 3and 4 of this order shall not be occupied or used
or other than the hlghways, telefgraph line and plg)elme re-

ferred to in paragraphs | and 2ofthis order except with the
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permission of the Secretary of the Interior or his delegate as
gggwded by section 3 of the act of August 1, 1956 (70 Stat.

), provided: that if Lhe lands crossed by such easements
are’under the jurisdiction of a Federal department or agency,
other than the Department of the Interior, or of a Terfitory,
Slate or other Government subdivision or agiency, such per-
mission may be granted only with the consent of Such depart-
ment, agency, or other governmental unit.

7. The lands released from withdrawal by paragraphs 1

and 2of this order, which at the date of this order, adjoin [ands
in private ownership, shall he offered for sale at not'less than
Iheir appraised value, as determined by the authorized officer
of the Bureau of Land Manwggement, and pursuant to section
20f the act of August 1, 1956, supra. Owners of such private
lands shall have a ﬁreference right to purchase at the appraised
value so much of thy :

perty as Lhe authorized officer of the Bureau of Land Manage-
ment deems equitable, provided, that ordinarily, owners of
Pr_lvate |lands adjoining the lands described in paragraph Lof
his order will have a preference right to purchase released
lands adjoining their property, only up to_the center ling of
Lhe highways [ocated therein. Preference r|(11ht claimants may
make application for purchase of released lands at any time
after the date of this order b¥ ?_wm notice to the appropriate
land office of the Bureau of Lan Management. Lands de-
scribed in this paragraph not claimed by and sold Lopreference
claimants may be sold at public auction at not less than their
appraised value by an authorized officer of the Bureau of Land
Management, provided that preference claimants are first
given notice of their pnwlege to exercise their preference
rights by a notice addressed fo their last address of record in
Lhe office in the Territory in which their title to their private
|lands is recorded. Such notice shall Elve the preference claim-
ant at least 60 days in which to make application to exercise
his preference right; and if the application is not filed within
the time specified, the [oreference right wall be lost. Preference
rlqht claimants will also lose their preference righLs if they
fail to pay for the lands within the time period Specified by

e released lands adjoining their private pro-
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the authorized officer of the Bureau of Land Management,
which time period shall not be less than 60 days.

8. The lands released from withdrawal by paragraphs 1

and 20f this order, which at the date of this order, adjoin lands
in valid unperfected entries, locations, or settlement claims
shall be subject to inclusion in such entries, locations and
claims, notwithstanding an%statutog limitations upon the area
which may be included therein. For the purposes of this
P_aragraph, entries, locations, and claims include, but are not
imited to, certificates of purchase under the Alaska Public
Sales Act (63 Stat. 679; <IBU.S.C. 364a-¢) and leases with op-
tion to purchase under the Small Tract Act (52 Stat. 609;
U.S.C. 682a) as amended. Holders of such entries, locations
and claims to Lhe lands, if they have not gone to patent, shall
have a preference right to amend them to include so much of
the released lands a Homlng_thelr property as the authorized
officer deems equitable, provided, that ordinarily such holders
of property _ad;]omm% the lands described in paragraph 1 of
this order will have the right to include released lands adjoin-
ing such property only up to the center line of the highways
located therein. Allowances of such amendments will be con-
ditional upon the payment of such fees and commissions as
may be provided for in the regulations governing such entries,
|locations, and claims to?ether with the payment of any pur-
chase price and cost of survey of the land which may be
established by the law or r_e%ulatmns governing such entries,
locations and claims, or which may be consistent with the terms
of the sale under which the adjlommg land is held. Preference
right claimants may make apP ication to amend their entries,

|locations, and claims at any time after the date of this order
b}/ EIVIn notice to the appropriate land office of the Bureau
of Land Management. Lands described m_thlsParagraph, not
claimed by and awarded to preference claimants, may be sold
at public auction at not less than their appraised value by the
authorized officer of the Bureau of Land Management ﬁro-
vided that preference claimants are first given notice of their
pnwlege to exercise their preference rights by a notice ad-
dressed to their last address of record in the appropriate land

office, or if Lhe land is patented, in the Territory in which ti-



tie to their private land is recorded. Such notice shall give the
claimant at least Qdays in which to make application to ex-
ercise his preference right, and if the application is not filed
within the time specified the preference right will be lost.
Preference right claimants will <ilso lose their preference rights
if they fail to make any required payments within the fime

eriod specified by the authorized officer of the Bureau of Land

anagement, which time period shall not be less than 60 days.

a) An_Y tract released by Paragraph Lor 2 of this order
from the withdrawals made by Public Land Orders Nos, 601
as modified, and 086, which remains unsold after being offered
for sale under Paragraph 7 or 8of this order, shall remain open
to offers to purchase under Section 2of the act of August 1
1956, supra, at the appraised value, but it shall be within the
discretion of the Secretary of the Interior or his delegate as
to whether such an offershall be accepted.

(b% Any Lr«dt released bg Para?_ra h 1and 2of this order
from the withdrawals made by Public Land Orders Nos. 601,
as modified, and 886, which On the date hereof does not ad-
join privately-owned land or land covered by an unpatented
claim or entry is hereby opened, subject to the provisions of
Para?raph 6 hereof, if the tract is not otherwise withdrawn,
to settlement claim, application, selection or location under
any applicable public land law. Such a tract shall not be dis-
posed of as a tract or unit separate and distinct from adjoin-
Ing public lands outside of the area released by this order, but
for disposal purposes, and  thout losing its identity, If it is
already surveyed, it shall be treated as having merged into
the mass of adjomm_? public lands, subject, however, to the
casement so far as it applies to such lands.

() Because the act of Au%ust 1, 1956 (70 Stat. 8%; 43
U.S.C. 420-420c) is an act of special application, which
authorizes the Secretary of the Interior to make disposals of
lands included in revocafions such as made by this order, under
such laws as may be specified by him, the préference-right pro-
visions of the Veterans Preferénce Actof1944$688tat. ar:
43 US.C. 279-284) as amended, and of the Alaska Mental
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Health Enabling Act of .Inly 28, 1956 (70 Stat. 709; 48 U.S.C.
46-3) will not apply to this order.

10, All disposals of lands included in the revocations made
by this order which are under the jurisdiction of a Federal
department or agency other than the Department of the In-
terior may be made only with the consent of such department
or agency. All lands disposed of under the provisions of this
orger shall be subjecL fo the easements established by this
order.

11 The boundaries of all withdrawals and restorations
which on the date of this order adjoin the h|?hway easements
created_b% this order are hereby extended o the center ling
of the hl% way easements which they adgom. The withdrawal
made by this paragraph shall include, but not be limited to the
withdrawals made for Air Navigation Site No. 7 of July 13
1964, and %/ Public Land Orders No. 386 of July 31, 1947,
No. 622 of December 15,1949, No. 803 of Februargﬂ 19
No. 975 of June 18,1954, No. 1037 of December 16,1954, No.
1059 of January 21,1955, No. 1129 of April 15,1955, No. 1170
of June 29, 1955, and No. 1181 of June 20, 1955,
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Rignts-of-Way for Highways in Alaska

- Section 1 Pur?ose, (@) The purpose of this order is to (1)
fix Ihe width of all public highways in Alaska established or
maintained under the jurisdictionof the Secretary of the_In-
terior and %2? prescribeé a uniform procedure for the establjsh-
ment of rights-of-way or easements over or across the public
|lands for such hl%hwa}/s. Authority for these actions is con-
tained in section 2 of the act of June 30, 1932 (47 Stat. 446,

48 U.S.C. 321a).
Section 2. Width of public higbhway ﬁa) The width of the

5
public highways in Alaska shall e as follows:

Q) For through roads: The Alaska Highway shall extend
300 teet on each side of the center line thereof. The Richard-

son Highway, Glenn Highway, Haines Highway, Seward-
Anchorage Highway, Anchorage-Lake Spenard Highway and
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Fairbanks-College Highway shall extend 150 feet on each side
of the center line thereof.

2) For feeder roads: Abbert Road &Koghak Island), Edger-
ton Cutoff, Elliott Hlﬁhwazl, Seward Peninsula Tram Road,
Steese Highway, Ster mFg ghway, Taylor nghwa?/, North-
way Junction to Airport Road, Palmer to Matanuska to Wasilla
Junclion Road, Palmer to Finger Lake to Wasilla Road, Glenn
nghwaY Junction to Fishhook Junction to Wasilla to Knik
Road, Slana to Nebesna Road, Kenai Junction to Kenai Road,
University to Ester Road, Central to Circle Hot SErm s 10
Portage Creek Road, Manler Hot Springs to Eureka Road,
NorthPark Boundary to Kantishna Road, Paxson to McKinley
Park Road, Sterling"Landing to Ophir Road, Iditarod to Flat
Road, Dillingham to Wood River Road, Ruby to Long to Poor-
man Road, Nome to Councii Road and Nome to Bessie Road
%ﬂall efach extend 100 feet on each side of the center line

ereof,

(3 For local roads: All public roads not classified as
through roads or feeder roads shall extend 50 feet on each side
of the center line thereof.

Section 3. Establishment of rights-of-way or easements,

(@ Areservation for highway purposes covering the lands em-

braced in Lhe through roads mentioned in section 2 of this order
was made by Public Land Order No. 601, of August 10, 1949,
as amended by Public Land Order No. 757 of October 16,1951
That order operates as,a complete segregation of the land from
all forms of approeratmn under the public land laws, including
the mining and the mineral leasing laws.

() A right—of—wag or easement for highway purposes
covering the lands embraced in the feeder roads and the local
roads equal in extent to the width of such roads as established
insection 2 of this order, is hereby established for such roads
over and across the public lands.

_ () The reservation mentioned in Joaragraph (a%and the
nqhts—of—way or easements mentioned in paragraph (o) will
atfach as to all new construction involving public roads in
Alaska when the survey stakes have been set on Lhe ground
and notices have been posted at appropriate points along the
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route of the new construction specifying the type and width
of the roads.

Section 4. Road maps to be filed in proper Land Office.
Maps of all public roads in Alaska heretofore or hereafter con-
structed showing the location, of the roads, together with ap-
Eroprlate plans,and, specifications, will be filed' by the Alaska

oad Commission in'the proper Land Office at the earliest

poss\%%%%g@ﬁ%lon of the public.

Section L Purpose. This Act is intended to alleviate the
economic hardship and physical and mental distress occasioned
by the talcing of land, by the State of Alaska, for which no com-
pensation 15 paid to thé persons holding titfe to the land. This
P_ractlce has resulted infinancial difficulties and the depriva-
lon of peace of mind re ardmg the security of one’s posses-
sions to many citizens of the State of Alaska, and wnich, if
not curtailed by law, will continue to adversely affect citizens
of this state. Those persons who hold title to land under a deed
or patent which contains a reservation to the state bX virtue
of the Act of June 30, 1932, ch. 320, sec. 5, as added July 24,
1947, ch, 313, 61 Stat. 418, are subject to the hazard of hav-
mg the StaLe of Alaska take their property without comP_en-
sation hecause all patents or deeds containing the reservation
required by that federal Act reserve to the United States, or
the state created out of the Territory of Alaska, a right-of-
way for roads, roadways, tramways, ‘trails, bridges, and ap-

urtenant structures either constructed or to be constructed.

xcept for this reservation the State of Alaska, under the
Alaska constitution and the constitution of the United States,
would be required to pay just compensation for any land taken
for a right-of-way._It'is'declared to be the purpose of this Act
to place persons with land so encumbered on a basis of equali-
t?]/ with all other property holders in the State of Alaska,
thereby preventing the Irking of Bro[oerty without payment
of just”compensation as provided by [aw, and in the manner
provided by law.

Section 2 _Takin? of Property Under Reservation Void.
After the effective date of this Act, no agency of the state may
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take privately-owned property by the election or exercise of
a reservation to the state acguwed under the Act of June 30,
1032, ch. 320 sec. 5, as adde Jul¥ 24,1947, ch. 313, 61 Stat.
418, and taking of property after the effective date of this Act
by an election or exercise of a reservation to the state under
that federal Act is void.

Section 3. Prospective Application. This Act shall not be
construed to divest the state of, or to require compensation
by the state for, any right-of-way or other interest in real pro-
perty which was taken by the sfate, before the effective date
of this Act, by the election or exercise of its rl%ht to take pro-
ggrty through a reservation acguwed under the Act of June
St’tlgflz ch. 320, sec. 5 as added July 24, 1947, ch. 313 61

at. 418,

Section 4. Short Title. This Act may be cited as the Right-
of-Way Act of 1966.

Section 5. Effective Dale. This Act takes effect on the day
after its passage and approval or on the day it becomes law
without such approval.
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APPENDIX C

UNITED STATES
DEPARTMENT OF TIIE INTERIOR
BUREAU OF LAND MANAGEMENT
Anchorage, Alaska
October 10, 1950

Executive Order 601, August 10, 1949

Executive Qrder 601 of Aungt 10,1949, established rights
of way along highways in the Territory of Alaska by means
of withdrawing from all forms of entry Strips a specified width
on each side of each road.

. _The width of the right of way along the Alaska Highway
is 600 feet. On all other through roads in Alaska it is 300 feef,
on feeder roads 200 feet, and on local roads 100 feet.

Althou?h Region VII, Bureau of Land Management, had
attempted {0 have easements created rather than withdrawals,
before the actual withdrawal order was issued, we had not even
then begun to comﬁrehend o what extent the Executive Order
would complicate the functions of the Bureau of Land Manage-
ment. The Bureau of Land Management ?rad_ually had begun
to_pick up momentum in the processing of various types of ap-

lications following the delegation of authority to the field.

e?endlng upon our not being completely hamstrung by lack
of funds, we could foresee the time when we could bécome
reasonably current. And then it happened. Executive Order
601 was promulgated.

First, let me point out to you, there are no withdrawals
ann({ the railroad track of the Alaska Railroad. That isto say
that the right-of-way itself is an easement rather than a st_nﬁ
of withdrawn land. Patents are issued to homesteaders whic
do not interfere with the operations of the Alaska Railroad
but yet include the land upon which the tracks are built. If
in the future, a portion of the track is abandoned or the railroad
decides to adopt another course, the land upon which the track
was first located automatmal(ljy becomes the propert% of the
e

individual in whose patent or deed it was described. There are



no ‘omplicati.ms about a strip of land running up through the
country owned by nobody.

_ Because of the existence of the withdrawal along roads,
iLhas ben ruled that no entry filed or initiated after August

, 1949, may go across the road, unless it is in the category
of a local road with a r|?ht—of—way 100 feet wide. It has not
been possible for Lhe Alaska Road Commission tq officially
survey all of their roads and tie them in exactly with the ex-
isting”corners of the rectangular net of surveys. Until these
roads are surveyed, it will not be possible in’some cases to
de%ermme whether or not the road crosses a given homestead
entry.

Before any patent or final certificate can be issued to
homesteaders who are restricted to only one side of the road,
it will be necessary to survey many roads and all of the
homesteads affected by roads runnin throu?h surveyed land.
This adds a tremendous job and workload to our Division of
Engineering. In addition, it adds a tremendous expense to the
taxpayers.

_ There isaccumulating in the Land Offices files of applica-
tions by veterans who have complied with the regulations and
who now want to obtain patent. These velerans are required
to live on_the land seven months and are not required to
cultivate. Therefore, they may make apPhcanon Lo obtain pa-
tent or, technically, to make final proof at the end of their seven
months resilience period. But these papers cannot be processed
because withdrawal strips run through Lhe land. The veteran
must await a survey, which may be forthcoming this field
season and may be ‘forthcoming next field season.

After the survey has been made on the ground, it is
necessary for the figld notes to be processed, the plats to be
produced from the draftmq boards, the completed plat to be
sent to Washington, the plat to be approved in Lhe Washington
office, and then returned to the proper Land Office for official
filing, It is optimistic Lo assume that the plat will be finally
filed"in the proper Land Office within one year of the survey
on the giround._ Dur_m(_}_all of this Lime, the veteran has been
unable 1o publish his Tinal proof because his land cannot be
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adequately described in Lhe notice of publication.

The Sterling nghw_afy, going down through the Kenai
Peninsula qwes s a specific project to discuss. The exact loca-
tion of that road was not known to the Anchorage, Land Of-
fice and therefore manY entries were allowed which subse-
quently proved to straddle the road. In the meantime the entry-
men have cultivated land on one side of the road, and have
built their improvements on the other side of the road. Under
the prese.it rules and requlations, each entryman must elect
which side of the road he is to take, nnd must relinquish. or
give up the land on the other side of the road, We have specific
cases In which,the road has cut across, leaving five, six or ten
acres on one side of the road, and it is here that the entryman
has built his house. He has cultivated and placed his fields on
the other side of the road. As the saying goes, he is between
the devil and the deep blue sea, and we canbe of no assistance.

~ Then assum_mq that the entryman selects the portion of
h;s_entr¥ which includes only ten acres or less. Under the pro-
vision ot an act of 1947, the Alaska Road Commission still has
the right to build a road through any homestead entry and
therefore technlcallr, the Commission could put a road through
the smalf acreage that has been left to the entryman.

Here are some specific cases:

Anchorage 0US00, Richard Teller. There are 54 acres in
the whole application, which comprises two lots, one north of
the other. The Sterhn% Highway %oes through the two lots
from north to south, but not thro_ug the middle, rather toward
the eastern edqe, about two-thirds of the way across. Teller
has built a small road and has planned to build his house on
the side of the road which would force him to choose the nar-
row strip. Originally his entry extended to Cook Inlet, and
therefore he had water frontage. Under the new regulations
he must relinquish either the area where he planned to build
his house, and construct a small road, and give up the portion
fronting the water, or he must select the portion fronting the
water and give up the area where he planned to build his house
and which evidently has the best house site.
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There is nothing in the regulations which require us to in-
vestigate every homestead. We have an example of a case
where the homesteader had appeared to be complying with
the regulations in %ood order. He was a veteran, and therefore
was not required 1o cultivate. His name is Clarence E. Her-
man, Anchorage 014574, There is nothing in the records to
indicate we should make an investigation™of his_homestead,
therefore we went through, the procedures which s called
"clear I|st|ng.” That is, the Division of Land Planning indicated
to the Land Office that a final certificate could he issued
without further mvesﬂgat!on or negotiating of any type.
However, during a recent trip to that vicinity, a field examiner
was making routine investigations of other homesteads, and
was incidentally checking the location of the road as he went
along. He discovered that'the road goes through the homestead
entry of Clarence E. Herman, therefore, we must backtrack
in about everything that we have done. The Notice of
Allowance of Herman must be vacated. Then we will have to
have the road surveyed, and then await preparation of a supple-
mental plat. When’the supplemental plat has been processed
and finally filed in the Land Office, we must require this
homesteader to publish again, as he already has published at
the time he submitted his final Fro_of. This homesteader had
also bumped up against the regulation which affected Depart-
ment of Interior employees as he was an employee of the
Alaska (load Commission, but haPplly that restriction has now
been removed through action of the Secretary of Interior,

You will recall that the homestead regulations state that
each qualified individual may obtain land under the homestead
laws up to a total of 160 acres. He may take that in one entry
or several entries. If he homesteads in one part of Alaska and
?oes Lo another part of Alaska, he may homestead again, so
ong as he has not taken up an area exceeding 160 acres. If
a homesteader has less than 160 acres and some available land
becomes public domain adjacent to his or;?mal holdings, under
the requlations he can acquire this additional land If it does
not run_his total over 160 acres. He is not required to live on
the additional land if it is contiguous to his original entry. As
a withdrawal along a highway causes a pit—f""..<ynn 0ne

side of Lhe road to be not contiguous to a ﬁlece of land on the
other side of the road, an entryman who had 40 acres would
have l.omake proof and complete his reguwements on one side
of the road, then go across the road and build a house on that
side, or move his house across in order to take land only 200
feet away from his original entry. As the regulations do not
prevent & person from taking lands on both Sides of the road
under two entries, it merely com[)hcates the matter by pro-
viding additional filings that must be placed on record hy an
entr rglan in order to"get across the road if the land is’still
available.

The regulations provide that an entryman may obtain 160
acres, so if the land is available, the entr_)(man may stretch his
entry far along one side of the road until he has dbtained 160
acres. There IS a serious question as to whether it is more
undesirable to have one entry straddle Lhe road than it is to
have one entry string along one side of the road for a mile and
a half or two miles.

Then another complication enters into a different phase
of the work. It appears that the withdrawals are in effect
through the Matanuska Valley as they are elsewhere. We have
on file'several applications topurchase land. Two of them, An-
chorage 016216:and 016304, filed by Gerald Brunner and Floyd
Rock respectively, cover only five acres each. We are assum-
mg{ that n this case the proposed sale may go on both sides
of the road, but in order to know exactly how many at.es are
in the tract after the right of way has been deddcted, it is
necessary to survey the road to know just where it enters and
|eaves each tract, dnd then compute the acreage. In the mean-
time, the sales are not consummated.

We have many thousands of acres of unsurveyed lands
through which roads are now built or will be built. There are
claims which were staked out and are Ieggllx filed in the U.S.
Commissioners offices before August 10, 1949, the date on
which 601 was promulgated. These settlement claims,
therefore, have precedence over the order. However, our
surveying crews are not investigators, and as they survey down
through the country, they are not aware of ‘which ‘claims
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antedate-Executive Order B and which do not. Therefore,
to he on the safe side, they must ‘prepare their plats with two
rights of way, that which was in effect before Executive Order
and that which was in effect after Executive Order Q0L
was promulgated. It maXObe that there was a legal claim on
the land before August 10, 1949, but the claimant decides to
%o hack to the states and give it up. The next person who set-
es there must stay on one side or the other of the road, and
the wider mf}ht of way becomes effective. Let us assume that
the claimant who was there before August 10, 1949, decides
voluntarily that he wants to he on only on side of the road,
and exterid his claim further back Lo 0btain other desirable
lands. In effect, therefore, he gives uP his claim to the other
side of the road, and |mm_ed|ately he wide right of way
becomes effective on that side, buf the narrow right of way
stays in effect on the side which the claimant retains. In no
oné given spot will anybody be able to determine what width
Ifwe(rjl hfgco way is without referring to official plans in the
and Offices.

Let us assume another situation. A claimant was situated

within 50 feet of Lhe center line of a through road before Ex-

ecutive Order Q0L was promulgated. For some reason he built
his house within 50 feet of the road. Then he decides that he
will have lo go back to the states, and sells his house and gives
up his claim’to another individual. This sale we will assume
was made afler August 10, 1949, Immediately the house is in
trespass,. as it is located within the right of way, and the se-
cond claimant must move it back inorder to"get it on his
homestead claim, which starts 100 feet from the center line
of the road, if the road is a feeder road, and 150 feet from the

center line of the road if it is a through highway. If this situa-

tion should develop along the Alaska Highway, of course, the
man would have fo move Lhe house back 300 feet from Lhe
center line of the road.

Of course the Road Commission will straighten out many
of the kinks in its h|ghwa?/s stem. Whenever it does that, it
|eaves strips of no man's Wr
try. If these strips are restored to entry, the adtjomlng land
owner does not have preference, but veterans of World War

and, which are withdrawn from en-

G-/

|1 have preference to obtain these strips of land. We have heen
advised that the withdrawal becomes effective when the Road
Commission sets its survey stakes through the public domain.
In some cases | would imagine that the Alaska Road Commis-
sion officials change their minds and locate the road elsewhere
than where it was first surveyed. Then we may have a very
realtd|fference of opinion as td where withdrawals ac'ually do
exist.

. Previously in this memorandum, .| mentioned that addi-
tional expense results from the requirement that we survey
the roads. Each session it would be necessary to hire twd
draftsmen to keep up with the work of a field crew and to do
a little extra work otherwise. It would take this one surve
crew working indefinitely as we do not know how many roads
are located within the réctangular surye)és at present, or do
we know how many roads are to be built by the Alaska Road
Commission in the future. We are unable to &stimate how many
survey crews it actually would take to keep current with this
work, but it is conservatively estimated that it would cost at
least $31,000 per crew each season.

_If the road rights of way were easements instead of
withdrawals, it would not be necessary for us to delay pro-
cessmq of the applications for final proof by veterans or others.
It would not again cause us to build UB 4 backlog which will
extend for 2, 3and sometime 5years before the Surveys are
all completed. The Alaska Road Commission could changg their
rights of way under the act of July 1947, without there being
any question as to the ownership of the land. The entryman
would still own the land, and the Alaska Road Commission
would have an easement across it. There would not be addi-
tional expense to the taxpayers of hlrgnq additional survey
crews, and there would not bé the delay inthe survey Program
that will result in our putting experiénced men on the road
survey work instead of on other work that requires attention.

_The situation is very grave. The results of the Promulga—
tion of Executive Order Q0L were not foreseen, but now that
we are operating with it. in effect, we can see it's failing, and
we should act accordingly.






NOTICE: This opinion is subject to formal correction"before
publication in the Pacific Reporter. Readers are requested
to bring typographical or other formal errors Ito the
attention of the Clerk of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, in order that corrections may be

made prior to permanent publication.
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This appeal follows the trial of an eminent domain
action in which the State acquired a thirty acre parcel in
Anchorage owned by Resource Investments. The 1land 1is situated
next to the O0ld Seward Highway. Prior to trial the superior
court granted the State ™ motion for summary judgment, holding
that the State already had a 100 foot wide right-of-way along Old
Seward Highway. This removed approximately two acres from the
parcel. Resource Investments appeals this decision, contending
that the State only had a thirty-three foot right-of-way.

Following a jury trial on the issue of just
compensation, the superior court entered judgment on the verdict
for $5,061,040, an amount more than 10% larger than the total
amount deposited by the State, thus entitling Resource
Investments to an award of- attorney ™ fees wunder Civil Rule
72(k). The court awarded Resource Investments $115,000 for
attorney"s fees and $76,877.13 for costs. Resource Investments
has appealed these amounts claiming that the superior court erred

in not awarding actual costs of $149,918.49 and attorney®"s fees
of $357,720.14.

I. THE RIGHT-0OF-WAY 1ISSUE

The property in question was acquired by Resource
Investments in 1966 from John Schandelmeier, the original
patentee. Schandelmeier filed his application for homestead
entry on March 27, 1946 and continuously lived on the property

thereafter. He received the patent to his land on June 6, 1951



from the Bureau of Land Management of the United States
Department of the Interior. On August 10, 1949 the Secretary of
the Interior 1issued Public Land Order (PLO) 601, which, among
other things, withdrew for highway purposes 100 feet on each side
of the center 1line of the O0ld Seward Highway. The withdrawal
was, however, subject to "valid existing rights."” The question
presented is whether Schandelmeierls pre-patent homestead entry
was a valid existing right under the terms of PLO 601. If it was
then PLO 601 did not effect a withdrawal from the property.

The landowner®s situation in the present case is
virtually 1identical to that of Hansen Associates in State v.
Alaska Land Title Association, 667 P;.2d 714 (Alaska 1983) (ALTA).
There the original patentee had made his homestead entry prior to
the 1issuance of PLO 601 but did not receive his patent until
after PLO 601 . became effective. We rejected the State"s
contention that it owned a 100 foot right-of-way, holding that a
homestead entry was a "valid existing right"™ that was expressly
excepted from withdrawal by PLO 601 "s own terms. JEd. at 724.
The State asks us to reconsider this decision.

In ALTA all parties, 1including the State, agreed that

PLO 601 was based on Executive Order 93371 which 1in turn was

1. Executive Order 9337 provides in vrelevant
part: e

(Footnote Continued)



based on the Pickett Act, 43 U.S.C. 8 141 et seq. Id. at 724.
In the present case, the State agrees that PLO 601 is based on
Executive Order 9337, but argues that the Executive Order 1is
based in part on the Pickett Act and 1in part on the 1inherent
authority of the President of the United States to withdraw
public lands for public purposes. The significance of this
distinction is that while the Pickett Act withdrawals may not
include 1lands embraced 1in any Jlawful homestead entry, no such
limitation applies to withdrawals made under the inherent

authority of the President.

Although the State may well be correct that Executive

Order 9337 1is based on the President®s inherent authority as well

(Footnote Continued)

AUTHORIZING THE SECRETARY OF THE INTERIOR TO
WITHDRAW AND RESERVE LANDS OF THE PUBLIC
DOMAIN AND OTHER LANDS OWNED BY OR CONTROLLED
BY THE UNITED STATES.

By virtue of the authority vested 1in me by
the Act of June 25, 1910, ch. 421, 36 Stat.
847 [Pickett Act] , and as President of the
United States, it is ordered as follows:

Sec. 1. The Secretary of the Interior is
hereby authorized to withdraw or reserve
lands of the public domain and other lands
owned or controlled by the United States to
the same extent that such Jlands might be
withdrawn or reserved by the President, and
also, to the same extent, to modify or revoke
withdrawals or reservations of such

lands.

(Emphasis added).



as on the Pickett Act, that fact 1is not determinative of the
meaning of the phrase "valid existing rights™ in PLO 601. In
Stockley v. United States, 260 U.S. 532, 544, 67 L.Ed. 390, 395
(1923) , the United States Supreme Court recognized that an
unperfected homestead entry was within an excepted category of
"existing valid claims” excluded from the terms of a government
withdrawal order. The court stated:

[T]here is excepted from the operation of the

order "existing valid claims." Obviously

this means something less than a vested

right, such as would follow from a complete

final entry, since such a right would require

no exception to insure its preservation. The

purpose of the exception, evidently, was to

save from the operation of the order clainms

which had been lawfully 1initiated, and which,

upon full compliance with the Land Laws,

would ripen into a title.

For the same reason, it seems apparent that the Secretary of the
Interior intended to except pre-patent homestead entries from the
operation of PLO 601.

We conclude that Schandelmeier®s entry was a valid
existing right, therefore no part of his homestead was affected
by PLO 601. Accordingly, we REVERSE the trial court"s grant of
summary judgment which held that the State owned a 100 foot
right-of-way along the O0ld Seward Highway and REMAND for a
determination of Jjust compensation as to the seventy-seven foot

strip of land extending beyond the thirty-three foot right-of-way

conceded by Resource Investments.
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domain cases is governed by Civil Rule 72(k).2 Resource
Investments 1is entitled to an award of costs and attorney"s fees
under Rule 72 (k) (3) because the award it obtained was more than
ten percent larger than the amount deposited by the State.3 Full

attorney"s fees are the norm under Civil Rule 72 (k) r but those

2. Rule 72(k) provides:

Costs and attorney"s fees incurred by
the defendant shall not be assessed
against the plaintiff, unless:

(1) the taking of the property is
denied; or

(2) the plaintiff appeals from the
allowance of the master and the

defendant does not appeal; or
(3) the award of the court was at

least ten (10) percent larger than the
amount deposited by the condemning
authority or the allowance of the master
from which an appeal was taken by the

defendant; or
(4) the action was dismissed under

the provisions of paragraph (i) of this
rule; or

(5) allowance. of costs and
attorney®"s fees appears necessary to
achieve a just and adequate compensation
of the owner.

Attorney"s fees allowed under this
paragraph shall be commensurate with the
time committed by tht. attorney to the
case throughout the entire proceedings.

3. The jury awarded $5,061,040.00. The
deposited $3,510,000.00.

State

h
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fees must be both reasonable and necessarily incurred to achieve
just and adequate compensation for the owner. Triangle, Inc. v.
State/ 632 P.2d 965, 970 (Alaska 1981). We will not disturb a
trial court®"s decision to award less than the property owner's
actual costs or fees unless it appears that the court®"s decision
is an abuse of discretion. Badger Construction v. State, 628
P.2d 921, 924 (Alaska 1981). When a trial court decides not to
award full attorney"s fees and costs it must state its reasons.”
Triangle, 632 P.2d at 970.

A. Attorney"™s Fees.

In the present case, Resource Investments claimed
accual attorney"s fees of $357>7.20.14. The superior court
determined that $115,000.00 were vreasonable and necessarily
incurred, . In making this determination the trial jJjudge 1issued a

five page written order which explained why he did not accept the

full fees requested. The full text of the order 1is set forth in
the Appendix. The most important of the trial jJjudge®s reasons,
as we view his order, are as follows: €N there was an

unnecessary utilization of two and sometimes three attorneys at
trial and pre-trial proceedings at which the presence of one
attorney would have sufficed; (2) the time spent by the property
owner"s attorneys in preparing for trial was excessive in view of
the straightforward nature of the 1issues to be tried; (3) the
time spent in resolving the question concerning the taking of the

easement was excessive and not reasonably related to the



complexity of the issue; (€)) the claim of $17,887.65 in
attorney"s fees for preparing motions for costs and attorney"s
fees was not only excessive in itself but suggested excessiveness
as to all of the fees requested; and (5) attorney Richards®
billings for travel time to and from Alaska were unreasonable and
his hourly rate of $175.00 was also unreasonable.

We regard these reasons as an adequate explanation for
the court"s determination and we are unable to say that the
determination was an abuse of discretion. We suggest, however,
that the trial court review 1its award on remand 1in connection
with the third reason listed above, namely that excessive time
was spent concerning the question of the taking of the easement.
In light of the determination on the merits on that question
reflected 1in today"s opinion, the trial <court may find that

additional fees are warranted.

B. Costs
Resource Investments claimed costs of $149,908.49. The
clerk taxed costs of $19,846.00. The clerk did not consider

costs for expert witnesses, but deferred to the court concerning

that subject. The court allowed costs of $76,877.13 including

the costs taxed by the clerk.



On appeal Resource Investments <claims that the court

4
erred in failing to award costs in thirteen categories:

(1) Airfares:
6/18/82 Tervooren air Tfare for
Tollefson deposition $ 426.00
7/21-30/82 Richards air fare for
trial 714.94

Subtotal $1,140.94

(2) Actual expenses Tfor attending
depositions and trial: $3,308.75
The clerk allowed $80.00 per
diem in lieu of actual expense
amounting to: 1,509.78
Subtotal $1,798.97

(3) Meeting expenses, travel of
attorneys, clients and witnesses
to attend periodic meetings.
Appellants do not state in their
briefs the total amount of this
claim but refer us to Appendix A
of their brief which contains
eight items totaling: $11,182.14
Some of these items are plainly
duplications of items in other
categories. We exclude the expert
expenses for 9/2-3/80 and 8/21-25/80
and the attorney expenses relating
to 6/17-18/82, 6/18/82 and 7/21-30/82
as those categories are substantially
duplicated by other categories.
The excluded.categories total: 3,234.60
Thus, for purposes of determining
what the appellants clainm
is, we consider this category
to amount to a claim of $ 7,947.54

4 Resource 1Investments claims that the court

in failing to award 1its actual costs of $149,908.49. It then
discusses in general fashion numerous costs that were reduced or
not mentioned by the superior court. We have 1itemized its clainm
into thirteen categories for ease of discussion. Cost items not
discussed in its brief were deemed abandoned.

err



and

(4)

®)
(6)

Q)

(®)
€C)

(10)

11D

(12)

(13)

Actual copying costs
Amount allowed by clerk
Amount of clainm

Lexis search costs

Telecopy, mileage and parking

fees:

DOWL Engineering surveying
and drafting work to verify
the size of tbj takings
3/13/81

5/26/81

Subtotal

Soils drilling and testing:

Appraisal consultations
Norene Realty

Alaska Valuation Services
Subtotal

Disallowance of

out of $7,050.00 claimed 1in
costs attributable to Dr.
Twelker - soils expert

Disallowance of costs with
respect to Clifford Moles -
architect

Reduction in fees and costs
of John Day - appraiser.
Claimed:

Allowed:

Amount claimed on appeal

Ronald Hoefer - appraiser.
Total claimed:

Allowed:

Balance claimed on appeal

TOTAL COSTS CLAIMED ON APPEAL

f
The

5 through

9 and for reducing items

2 and

$4,277.

3

3,638.
638.

44 .

108.

$1,528.

385.

$1,914.

$2,345.

$

75.
960.

$1,035.

$3,020.

$10,795.

$21,660.
14,850.
$ 6,810.

$61,008.
35,782.
$25,225.

$62,823.

court gave no reason for disallowing

4.

40
82
58

00

75
26
01

00
00
00

63
63
00

17
92
25

54

items 1, 3,

As

to these



items we remand so that the court may express 1its reasons for its

action.5

The court failed to allow costs for the June 16, 1982
trip to Anchorage of Resource Investments® soils expert, Dr.
Twelker. This trip was for the purpose of on-site field work and
appears to have been reasonably necessary. On remand, cos”s
should be allowed for this trip.

The court disallowed all costs of Clifford Moles, the
defendants®™ expert architect, stating he did not testify at
trial. The court subsequently corrected this factual
misstatement, but failed to award any of Mr. Moles™ <costs to
defendants. This omission must be <corrected as Mr. Moles*®
testimony was found by the court to have been necessary.

The trial <court disallowed a trip to Anchorage of
Resource |Investments®" appraiser,- John Day, begun on November 9,
1981. This trip was taken for appraisal field work and appears
to have been reasonably necessary. On remand, the court should
award costs for this trip.

The trial court disallowed elevenof the fourteen trips

taken by Resource Investments® appraiser Roland Hoefer. The
court did not abuse its discretion in concluding that not all of
the trips were necessary. However, we believe that the court
5 The court is also authorized to award any of the

items if it finds that they were improperly omitted or reduced.

-11-
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should more fully explain why the following trips taken by Mr.
Hoefer should not be allowed: 9/2/80, trip to Anchorage to
inspect property; 4/10/81, trip to Anchorage to attend Master®"s
hearing; 3/9/82, trip to Anchorage to continue deposition; and
3/26/82, trip to Anchorage to continue deposition. The court 1is
authorized to award costs Tfor these trips 1if it determines on
remand that the trips meet the reasonable and necessary standard.

REVERSED and REMANDED for action consistent with this

opinion.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT Hfcd In the Trial Courts

STATE Of ALASKA THIRD DISTRICT
STATE-OF ALASKA, DEPARTMENT
OF TRANSPORTATION & PUBLIC

FACILITIES,
Plaintiff, | .Clerk of % Trial Courts
VS. . i i
Minnesota Drive Extension
29.513 Acres, more or less; Project No. OF-031-2(47)
RESOURCE INVESTMENTS, a joint Parcel Nos. A-104 and A-104B

venture, et al.,

Defendants.

ORDER (ATTORNEYS®" FEES)

The defendant landowner moved for attorneys®™ fees in
the amount of $339,832.25 through August 31, 1982. Since that
date, the landowner has requested additional attorneys® fees for
work apparently rendered by Hughes, Thorsness, Gantz, Powell &
Brundin in the amount of $17,887.65. The total requested through
January 5, 1982, is presently $357,720.14.

Of the total, defendant asserts-a breakdown as follows:

Richard Richards (non-resident counsel who
participated in trial) $155,629.00

Mary K. Hughes, Steve Tervooren, and
other attorneys in the firm 202,091.14

The landowner asserts that the amounts requested were
reasonably and necessarily incurred to obtain just compensation
for the landowner.

Even though the sums involved in the trial were large,
this case involved a relatively simple question of just compensation
for a .taking of approximately 40 acres at the intersection of the
Old and New Seward Highways and O"Malley Road. Initially, there
was a partial taking by the state which matured into a total-

taking substantially reducing the complexity of the litigation.""

*A full taking made it unnecessary for landowner to fully
prepare for and prove damages to the remainder, which, according
to landowner®s counsel, reduced the complexity of the case
significantly.

1006



According to the landowner, Hr. Richards was associated
for the purpose of his trial expertise in the field. His rate
charged to the landowner was $175 per hour, while the rates
charged by Anchorage counsel were approximately one-half the
hourly rate charged by Mr. Richards.

Counsel for landowner argues that they are entitled to
actual attorneys® fees if the court concludes that the professional
services were necessarily incurred to achieve just compensation
by the landowner. The State of Alaska argues that the fees
charged were excessive and unreasonable and not necessarily
incurred to achieve just compensation.

This court has carefully reviewed the itemized billings
from respective counsel to the landowners, together with"the
affidavits in support of the motion for attorneys®™ fees. In
addition, the court has given due regard to the length of this
trial (approximately two weeks), the pretrial motions and work
which necessarily accompanied them, the overall complexity or
lack of complexity of the issues involved, the amount in-contro—
versy, the time spent in court and during pretrial hearings and
conferences, and is otherwise fully informed of the circumstances
of this case.

During the course of the trial, Mr. Richards and Ms.
Hughes were present almost all of the time. Ms. Hughes partici—
pated in the examination and cross-examination of non-expert
witnesses for the most part, while Mr. Richards participated in
the examination and cross-examination of expert witnesses. Mr.
Tervooren, additional counsel for the landowner, was present a
portion of the time in court, sitting in the back of the room,
but took no active role in the trial itself. Pretrial matters
generally involved both Ms. Hughes and Mr. Tervooren. Both
counsel appeared for practically all hearings and pretrial con—
ferences. On the other hand, Mr. Richards did not appear before

the court until immediately before trial.



The landowner contends that it is entitled to full com—
pensation for attorneys®™ fees, asserting that all fees were
necessarily incurred to achieve just compensation. The court
agrees that the landowner is entitled to just compensation,
including attorneys®™ fees, provided such attorneys®" fees are
reasonable, given all the circumstances of the case. To hold
otherwise would essentially be giving the landowner a blank check
which would be contrary to law and public policy.

The court finds that to award the fees requested by
landowner would be unreasonable under the circumstances. The
charges by attorney Richards were not reasonably necessary to
achieve just compensation. Mr. Richards®™ statements show sig—
nificant charges for his professional time in route to and from
Alaska. His hourly charges are significantly higher than what
the court believes to be a reasonable rate charged by skilled
Anchorage, Alaska lawyers. The case did not involve any unusual
complexity nor di'd it take a protracted length of time to try.
The issues were straight forward, and while the court recognizes ’
a need for preparation, the time spent in preparing for this
trial appears excessive and not reasonably related to the issues
presented.

.Time spent in resolving the question of the taking of a
road easement which was finally resolved by the trial court
against the landowner appears grossly excessive and not reasonably
related to the complexity of the issue which had been previously
argued before this court on at least two other occasions and was
pending on appeal at the time this court resolved the issue in
the instant case.

Similarly, it was not reasonably necessary to secure
just compensation for two and sometimes three attorneys to be
present on behalf of the landowner at most all stages of the
litigation.

The landowner argues that the request for fees is

reasonable as it is less than what C.R. 82(a)(1) would permit.

-3-



The landowner argues that a Rule 82 fee calculation would lead to
a presumed partial fee reimbursement in excess of $500,000.00,
thus justifying at least the $357,000.00 requested.

This argument assumes, however, that the full amount
awarded by the jury was in dispute. |In reality, if a Rule 82
calculation was made, it would have been made on not more than
the difference between what had been deposited and what was
eventually achieved through a jury verdict. The amount deposited
was not disputed, had been already paid to the landowner, and
would not have been utilized as a basis for calculation of Rule
82 fees by this court. In fact, a good argument can be made to
limit the Rule 82 calculation to the difference between the
amount of the appraisal by the state and the verdict finally
arrived at by the jury. In either case, the attorneys" fees
under C.R. 82 would be somewhere between $80,000.00 and $150,000.00.”

Finally, the court has reviewed the filings since
August 31, 1982, in support of the landowner®s claim to an
additional $17,887.65 in attorneys™ fees. The claim is somewhat
unsupported but it is reasonably apparent that these fees were
incurred in the landowner"s attempt to recover their costs and
attorneys®™ fees. A certain pyramiding of attorneys ”fees is
reasonably necessary to protect the landowner®s rights in obtaining ,
just compensation. However, the amount claimed suggests another
"blank check™ approach to these fees as was done in the application
for fees incurred prior to August 31, 1982.

Provided that the records were maintained in an orderly
fashion (which 1 would expect to have been accomplished), appli—
cation for costs and attorneys® fees would not appear to involve
any complexity or significant time. A compilation of the state—
ments for services rendered together with an itemization of the

costs incurred, with a short brief, would appear to be all that

2c.R. 82 1is not the contrglling rule. It is used simply
as an_analogy and was not considered by the court in its deter—
mination of attorneys®™ fees in this caSe.

-4~
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was necessary to present the landowner"s claims. In addition,
an appearance before the clerk at the cost bill hearing and an
appearance before the court on the application for costs and
attorneys® fees wtfS* required.

This court finds that almost $18,000.00 is not reason-
able and is unnecessary to the presentation of the landowner®s
application for costs and attorneys" fees.

Having given consideration to the factors hereinabove,
this court awards the sum of $110,000.00 as attorneys" fees which
were reasonably and necessarily incurred to acquire just compen—
sation through August 31, 1982. Additionally, this court finds
that the sum of $5,000.00 was reasonably and necessarily incurred
by the landowner to process its application for costs and attorneys®
fees from August 31, 1982 through the present date. The sum of
$115,000.00 shall be inserted as attorneys®™ fees awarded to the
landowner in the approved form of judgment.

DATED at Anchorage, Alaska, this _2r" day of January,
1983.

On 1/25/83 a copy of the

< N I certify that on -.3.2-33
foregoing was mailed to: a copy of this document vu *£< to
Bruce Tennant, AG E Attorney;;) of Decord, o
Mary Hughes
David Berry

Deputy Clerk

-5 I01lo
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Subject to valid existing rights pre-dating the public land
the highway right-of-way widths are as follows:

2 Digit Route Nos. (Primary Highway) - 300 feet
3 Digit Route Nos. (Secondary Highway) - 200 feet
Digit Route Nos. (Local Road) - 100 feet

orders,
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¥ <=JOFFICE OF .THE. SECRETARY

DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

W ashington

Meaorandi

Mr. Elakne

ibject Authority of JJaBka Road Commission to construct a
V'bridge within the corporate limits of a town.

Reference is made-to your memorandum of April 26, asking whether
the Alaska Road Commission has authority to construct a bridge within
the corporate limits of a town.

The authority of the Alaska Road Commission to construct and lo-
cate.roads in Alaska is
1905, as amended by the Act of May 14, 1906 (34 Stat. 192; 48 U.S.C.A.
sec. 322), which provides; "The said Board (Secretary) shall have the
lay out, construct, and maintain wagon roads
and pack trails from any point on the navigable waters of Alaska to
any town, mining or other industrial camp or settlement, or between
any such town, camps, or settlements therein, if in their judgment
such roads or trails are needed and will be of permanent value for the

development of Alaska . . . " (Emphasis supplied.)

power . . . to locate,

Coraisision.ii.'vitoout authorlty to"‘construet abrldge.within-..the'.|OOX&
porate iimits of.a town. 7 " * A VA
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derived from section 2 of the Act of January 2*7
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- FEDERAL HIGHWAY ACT OF 1970 AND
MISCELLANEOUS BILLS

WEDNESDAY, MAY 20, 1970

US Senate Subcommittee on Roads of the
Committee on Publ|c W orks,
hlngton D.

o tg g ey sl L2
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Also pre ever, .counse Jorn minorit

co nseI p Adrl y l’o ssmn | mem rg y
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Alaska ng;% anr e ens e t% %mon on S.
copy of which 15 Included n the ecord at this point.
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j-fm the senate of the UNITED STATES .--/vi--

FeBRUART 7, 7HB>
Mi-.IStevens introduced the following bill: which was read twice nnd referred
o/ to the Committee on Public Works

Toyacateand relinquish the reservation of rights-of-way for.cer-
. tkin purposes made pursuant lo section 32L(d) of title 48

UnitedSt&tes Code.
- Be it enacted by the Senate and House of RepreSenla-

lives of the United Stales of America in Congress assembled,
That any right-of-way for roads, roadways, highways, tram-
ways, trails, bridges, and appurtenant structures reserved by
section 321.(d) of title.48 United, States Code (61 Stat.
418 1947), not utilized by the United States or by the State
or territory of. Alaska prior to the date of enactment hereof,
shall he and hereby IS vacated and relinquished by the
United States to the end and intent that such reservation
shall merge with the fee and be forever extinguished.
[

Senator G ravel. Senator Stevens, you have the floor.

STATEMENT OF EON. TED STEVENS, A U.S. SENATOR FROM TEE
. STATE OF ALASKA

Senatar Siteveps..Thank yo Cha|r an.
Comvr\#l)susl%rre% og twprcfgeparlt{r%ent n?erlqlge Sw%ysthgf cghmmg[
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of eraefﬂbert We %irvtét%tr 0F BiC AR Y o Mgy
Ie%sratgrh ?rsmgtnanthan ! eftt his opportynit ear before
ou, on be r? Iegrsrat%n whrc has |qgng Loee% neeagg to correct

Par]927me(\wudpe/ss rgﬁggte%rope}rt% tr uto! atrca‘fy rese]rved .

n as”bﬁﬁteeﬁt ol ttk”tt had s e%tetﬁtme”rtt % |ty remtot’.ar
H er mento laska. This act was termrnatec’ r(Y Jstate-
ut unfortunatel he reéervatrons are still a valid cloud on all

patents rssoed hetween ch
simple terms, this means that the Federal Government can
burld a oad across Spropert SU hect to the Jeservatron wrthoHt
comp nsation, Without an con natrﬂ roceeq-
ort, without any concern w aever t ro erty
rr hs o e owne This condr tion does not exist_on an ,
[]al Government either rror to JuI T947"r*
ate o the act, or since it§ repeal Those

ersons tr roper ect to this reserva n have -found "
8 frcbrt rn ogtaﬁ)nr g Hlnancr}r velopment %ecause Oé“'Ed

0ssIble” entry on to ‘the pro et e appropriate road-
P% authorrtyy and su seq%enFt) a co ensate%lIO 85 ?uatron 0

0 agute are the inequities involve m this reservation that th

State of .Alaska ar:tq o} ﬁe State ?e Islature 1n 1 renounce§

}ts rgnts un er this reservatron and POW pagrs compensation an

o||o y duej process for a| righ H rivate lands

er supbject to the or not a33 would
servatro S a to et er,

elrmrnat e

r} ||| er cost e Fe eraI Gover ment Y ||tt|e There
E deral\t ”é’aés ojf”é{r%y noutr aJESS‘dYn ke r}tuart W Lees?a UILaS re-
nounced rts rrghts rgdépr Pre act angthe Ferferal Governmen\dhas

no .Intention gresen of undera major road-oui
activities of rts

nin Alas a Ht gs Iong S the re ervatron
remain In effect, t e Bureau of PU Roads; the Post Office De-
E)artment or t Forest ervrce coud expro rrate and wr[ OH
ompensation. 1S thrs ésr ity t a‘ -wa f]ou 3
taken, not Cthe likelih that’t wrl W creates the clou
on the rte and the resu trn ar shr wner,

A second .Im ortant In ty W rc resu ts rodtr this reserva-
tion 1S the rna rrt of t edera hwa mrnrstra on to
rovrde pa rcrp era acquisition by the
tateS to ”P ts- o that coud ave een acgurr at no cost to

chose to exercise IS rights under the reseryation.
TO dﬁt tfhrs has cost the State an adgrtronap %12 million In lost
matf Qg ds
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g acte to correct an rneourtr( to_some 0 rtﬁ ortrzens only to cre-
an even greater inequity for the State as a whole



The late Senator B rtIet(st and former Se ator Gru nrn% Intro-
duce a measure, In te 0 h Con ress o ermmate this eserva-
tion. An unfortunate serre evens mcu%rnghwo assassrna |ons,

Ereventefd consrderatron o therr measures 1S c(? f“ de
ause. of the rm ortance of this. meaﬁure ? he order evelg%)

ment of my State, | am continuing their etorts to get thrs e
]atron assedzr/-e

alrmah, % %law dg no more than Place my State rH the

same osrtron as the other 49 States. It wrﬂ Eace n}] tate’s q -

Iﬁ)ar tment In t 3 same p%srtro as t fhe ot er SA s

éyﬂ Iqqthse 0ﬁgbtamm t?r rrag ts-0f- will place Federa
ope 1ne ¢ mmrtee wrl consr er the e urt es of rope

ownerspaanof the State carefulty, and will act avorabﬁy oﬁ gp%%

asrs S m other ttes
gen%’toy%teven r Charrman thrsr a bill that has been b fore
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aska b ermm th at
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n?hh sugge% halrman b tlcjrreI u|Oeardsley and I\/Ir
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taE enactmen o IegrsHatron wnrch required compensation ort
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hway fynds. And these funds have, as | nd rstand t,
l% " yaslf olssleu ?V i l

€EN q r. Bear y car]t tell vou I>outt at wo

the e ect of rec nr mg the rrcg % (Yrag -
gﬁrred and Rardg tﬁ tate Ince that date are glr Ie or t
i ocation of Federa matchrng unds, and 1t woul ease these..
T ol o, W e e S
(t)ha\tvaylaska par8 |¥e whoﬁe )(/:ost of the a%q%rsrtron of thrs right-

Senator Stevfxs That |s correct.

Senator J ordan* WOU are entitled to 50 percent of its cost
from dera 10 hw
Mr. eardsle THese .are actu aII?/ ABC funds and the match-
: alatro that has been establis or the State of Alaska would
pr Senator Jordan. What! i« that rate?
Mr, Bearfldsle OQB rcent Feder%I the balance State.
This wou nator J or ar\“p ﬁ eState  on a ers)arable
basis with theo er Statesw et e)ﬁdo nothave this
reservatron clou |n[9 titles I%nd ederal ownershrp
ena or J ordan® Do any other tées have that ?
Beardsley o to y now e, slr. e
Senator ordaH ﬁ” you. | an just curious about that retro-
. active section nthatbi
Senator Stkvkn< AS | underftand it, Senator, it would not In-
crease the allocatron The entrtemept 15 th re and we have not
e%up J rhr lement: so it woul meant] t would come out
the fungs that'have Deen reserved for the Stae anyway.
enator ordan. | .have.no.o ectron to that.
enator Gravel:'Senator Baker ?
enatorBaker Mr. Chairman. have no cLuestrons
srmm égg that T com end. the witness and command

the C arrman TJcatron and evotro o this Pro%ram
tmﬁgna or Stevens. If | may be excused, the gentlem&n can con-
Thank You.

Senatcfr Gravel. Mr, Beardsley, would you have a statement
you would care to ma e

STATEMENT OF ROBERT 1. BEARDSLEY. COMMISSIONER, ALASKA
DEPARTMENT OF HIGHWAYS: ACCOMPANIED BY DICK CHITTY.
DIRECTOR. RIGHT-OF-WAY DIVISION

I\/Ir Beardsle Yes. ’\/Ir Chairman . | amn Robert L, Beardslev
missioner. o ‘the Alaska %tate Hi hway ep%rtmenlr -

o e s L R B:
the reservaton £ rrg té of-wav pursuant /o sectron
% t]§47 ) relstgrvatrtortres ode, or more commonly referred to

pecial™”



| will preface. my remarks with a brief history of the 1947 Act
Reservattgn ami b%w the reservation was exerc¥sed by t%948tate

ofpn
ror to the years of World War IT, the Territory of Alask
exgen(ia e{ed Pttlg road construction work. I\/Iuch of thg actlv (W j

%ad Commission and |ts predecessors. as cte
across. the publl Fdomatn and re uned minima| ng

ay ae-
n|3|t|onrA markeqd increase In population. in the years f oVYIy g
the wa‘ and a re ated Increase " In‘activities desiqned to re uc

ds to nvae ownership Increase equency Wi
tjt n w was necessnatepd over Iands to wh% tttle\% H
passe mt aes

n recognttton o th|s tr d In. an attemppt to, reduce the ex-

endtture of overnmenta uns Congress passed the 1947 act,

téveef ECIy t:h(fs act was to 1GSGFV6 10 the Government a H%Rt

way across | subsequently passin rivate owner
ﬁnr?ﬁ%ruthus avoid the nece%tty o¥ rgacqtn?tng Iang r future roa

7 act was rosEecttve n aP lication only. |t aPplt%d onlg
to Iarc] S rwhich were.taken up, en rﬁ % locateq, rwise"
Pass Into priv t% wnership a fter the e Fttve ate. [ands en-
ere or patenteq before July 194/, cou noé e su éected {0

e/vere returned to Government,

act unless, perhaps, the
ownersh dunng ﬁte tl?me | pwa |nyef
The, 197 act was repealed; Con%ess effective July 1 1969
Thus, Ia nas entere atented affer é date are not sut])b4ct {0
the act. Tifl lands entered or patentg w / d
, conttnued to remain’ clouded with the prospect o
utyre, roa constrac lon, causing arbitrary ransters funspeci-
le porttons of sal and to th% %overnment without due process
orcom ensation, until A (?

?<gan|t|on of, the eonttnue Inequities, the fou;h session Q
the Alas Slate Legts atdhre passed Iegtslatton egcttv {
EL ]9%? which providled that no re Sgten%y cou q
or pu |c(g> rpcfse wdﬂout é)ayme t 0 compensation. W
the State as a thus r ? the (nequnte 0r OWnNeys ?
sald land, the State as itselt continued o receiye Inequitab
trFatment Wltf} respec F deral art|C|pat|on In the acq ?Itl N

porttons 0 sa [0 g purgoses be%adse of the
gggtkgtnotn rrecdal |C|ency w iC Sen tor Steven’s

The rﬁpeal of the 1947 act merelz ehmmateﬂ the statuttH/ dj-
rective that such a reservaéton hns rted Into the. patebnts 0 ands
thel- eaftetr) taken up. Lands which were gratented ject to tg
197 act betore Its repea were t]n no wat{ ected. The ‘act create
an mterest |n real proiper ich would remain In the Govern-
ment when t rem Ining interests cor(]stttutt g the fee title con-

eyed away eg(ea erely revent furthér 3|m|ar Interesis

rom being” created, leayin ex sttng Interests unchaan

A reservation . 1s an Interest in Teal propert created
the grantor retaining tonntmself some elg épnt d/ f the fee w?ten tRX



remal |n %Iements are conve ed away Sinc bhts mterest never
asse gate{ttee and was. never owne H] t foll ws

the t|m tilization o%the rese vatton not hng IS ta
rom im for VS{ ic

L]oa}%ment eco lt(Jn er # e constttu-
tional requiremen ompensation {ar the aking o proper)(
The Rr msergocatton and extent of the right-of- wag reserva

on
|s not | Jcate %194 %ct or in the pat ntﬁ Issue thereuno, [
-By Ut |(zja lon of the rservaﬁon the Government tie-

Scrijes . an Hocates on the eground e right-of- g/a)(] created b)(
aut Orlté{ hhe ct. Since the interest™ utilized. nas atFl imes .
remained in overnmenh no real property is taken trom the

atentee— or IS grantee which necessitates ayment of compen-

HLTtn uf?;tc ttat t nershtg of the rtqq has remained
in the Government eads fur h?r ) cIu3|on t at no compen--

satjon IS due the patentee %atV\é)w SEver nce amages or prox-
I

y amages. frer utill he r| the atertoa- 7°
o awtttegttatepttttet fid ey o

lSS%EX Sb N €X

ftraﬁ?ows 01t | "r 7*37



The 147 act has been interpreted to grant authorization. onl
for tﬁ f|rst utmzanon Oncg He reser%aton haab [)een utheg
In respect to aney given patent the right o way ecomes estF
lished ﬁnd located “and he State mu t coglpensae the 8wner 0f
awey Sy se en ak or %ng road location, W!) enmg of
or| |g(1 ay wiath, “etc., as shown In” exhibit |
Exh |t| olows



fiH'fILWC

/[WATfsrjrj# fw M /tr*

The existence of a road. over a parcel prior to. entry and patent
was not coam ered a utqua |on EF the preservatbon ¥h pa@entee

IS considered as having acquir e 0 the exist-

?3 eresergatm ?the ]9p4 gct urvlvés The construc-
t|o a road across a Parcel subsequent to Issuance of patent
woulé) r}]sntue a utlljzat

0N even g 0 notice of utilization was
ser |b|t} outlines this possinility.
(Exhibit 11 follows
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The presence of a utjlization may ne at|ved In any case where
some. a e consideration asr %wen f &]e owner "at the time
a r|h o \W aﬁs acguwe hat 1S, |, te owner accegted any
ot %uab compensathon in return, for % n|n a
Wa to t overnment, the transaction 1S vigwe
§7ase and sale an nbt as_an exercise of the reservation. The
act r serva |on may be utiljzed later,
An ad t|ona first ut|||zat|on %roblem |sb encouBtereg (\jvherg
a-

tract co v edb a single patent has since been su
|s now he or more owners. .|n this situation, t e reser
tion re alns | ect and may be utilized over any portio e
area s ?t {0 t e or|g|nal atent even. thoueh It ay affect two
0r More o sen \DodL nders Location af a right P we}/ over
one or more o the subdivided tracts constitutes = “first utiliza-
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t|on a$ Ao the enttre area ?f the or1g|na| gatent The 147 ac

authorized a sthgle ree t| |zat|on his. reservation s utthe]

F nd expendeg h a rlﬂ/ 1S located ?ver any part

and conveye ¥% enp t. Such a utl |zg % mayP from

everal ow Frs | Iand a(f bger(] subd|V|de ut 1t” also max
o Sl AL G SR 1 e el

ree ttrom the 1947 act reservation. Exhibit |V |I{tl tratespt 1S Sit-

A0 it v follows:)

SVYSD/W S/0 ¢t Af7 fA />ATE-fr
Lol 3
(Greon)
M W
fi/wWw ?
Pv
[
-t~
(Jones)-0-
1 B
8

f/zsT Vm /JT/E£A'~ m sf& m tr,?m w /0 coahs/s/] /qz

$pco :si> /c$r /;s;r /GiY -sax ///*&7/z% M ciw r

fourth, sessu%n of Alaska Sdteﬁte Lle |s|at recogntz
”}P Inequities 0 he a& ass |s? on efec |veA

commonly calle a3k rg Vay?
providing that no“agency o the tate ay take rtvately owne



Pro erty 1 the exercise of the 1947 .act reservatron The legis-
atute’s*'stated purpose was as follows, and | quote:
rcaI af[dr

e B bt By Gl fﬁtﬁht R andtf
75{‘%0 as reft?ed In.fina grall d“tfr Itp 16s. and? d]e(?rrvatron 0 1pe ce d
A=reqarding the securis 0ne’s . poss ssr ns to .many citizens o

JtInskn. rt] whrh rfyntcurtarpds % rin ntinue to adverse fect
—ertrzenstgg his 1056 rrersons hovétol WA under Eeed

! fd Cont '”S ; res%tvﬁu o0 Mg cteété Vér %tat aehe%u ject 10
aznr vrn taeo aska take their pro er without en a—
|o cause nr o e S ¢0 arnrn the_ reservation re urr
era act reser e nifeg States, orthe Stae created ou h errr
or as a, a r| of -Way Tor roa s roadways tramways rg g
ap urenan tr curese her ns rlicted or to’ he cons uce xcept or
rs r rvar der he. ka constitution an
onstr the Pnrte woul rre Ray ust com en
or any or t |s ared

0 place s Wl?h IIgnd 0 efc rn e( %basrs 0 %q%larlﬁey rhEa'IT
ohe ro er ers In the Slate of Alaska there ry\;tr]e\aentrnf%1 t r
Pnroh)ner provr edt? ment o just compensatibn as provide W, the

bs}equent to thfe %?tment the Alaska Right- ﬂf ct of
urgau 0 iC Roa(ﬁs advise ‘'t até ere C%/ e no
ro eral reimbursement. for f ﬁpended jjy t)he tate of Alaska

for
r the acguisition of right-o ect to the reserva-
tion conﬁ Ched In th ]&l act/ T y also stated t d Le Fed-
eral Iegrs ation to e Lectrvely repeal t e reserva lon.

at stat ment ate Senator E. L Bartlett

étéro]%%sgnsteort?nmsq an enatorGruenrng 483, 0n eﬁtember

ator Bartett rntro uctory remarks outlrne] t f<
Pon IS remarks

an aken

t would ta

Alaskans affe ted / act a uote
rom the Congressrona Rec fth948enate orSeptemberZ 1907

re senacte Jw—48 U \ted es,Cod ng |ch esgrv
Jﬁ; rrto agrna i&g})‘orﬁe aﬁ]u

L ST t A aerrre oy
as h mes}tea fgnd her R ?éntte% ands aI rn t e pa hs o(t ur an %ve
r

SEII\I):([}}] t%nt 1) %Lleﬁﬁ()\g\?ngeéhﬁ Hee& 7%9n5d9 5%) srrI ps ﬁy pvgggrerae

ha ta Qor 1on ? eir lan & way rr rP>nses

b ofepain, Kot oo ) i

E r‘h gn kt)gat(e Etn(iow ers 0arrge anr?urruqrehts of- ay over sucah Iands will un-

aska has ourr 0 CO S atentees .for takings

nder %Y tEederan]pﬂ]% Oy dmrnrstra tion re-
ensation

tres inh prent ssageo vk dlso r%ref tha corecty e o
gr | In ro uce todaX for a poropriat reference a bill Which
\{acate an re inquish the reservation of rights of way aut orrzed hv t

Hearings, scheduled pn. Senator Bartlett’s. bil] were canceled
first becagse 0 He ass ssination of Br hﬁartrn Uuther King, J

u s rd Wda?/ rovrsr } edher | share of
hﬁ OFpres en rs my i g f1 Tnooecouwave oreseen [tr)re |netiur



;|| reconstructe

Sbeeﬂ %S\Q:esdj Prett Wet | cover. It

-|nforme that t

because of the assassinas >n of Senator Robert F. Ke

dartletts untimely death and Senator Gn&entn V? o
UCCess uI bid for reelecttoR/ mage It necess to rein Ojtjg%g

UHJUS’[ reservatlon YGVGI.' all
Sd

ﬁect ee da j

enator tevens rac) this or* Febru []
Between dpn nd the p re?ent time t eS%ate of Iasa
has exp ende rOXIm $12 m| ion._ of State funds
ISI ds su ec e 17 act. We are acdutnr
S Sub, ect to the eF o the total amount will col
|nue to ncrease unt| Fe ral |s at|on |s assed
Senator tevens woul S“gtgate o \nequttable an
alEReEE o

1906 . 1

nly just and e u
% R ﬁshog Iatyjh)ckto %l
t e State 0 a W earl ﬁ for re|mburTs ent fr
unds expende rom that ate unti | t ef ective date of this Ieg|

aﬁht?enh . aé’aéhs o ahnls 1 ep%trusnngutdngp%eaavre boerotroe |
Vyte commﬁ%e \gt?{ttony qtn orm tYon des?/red - }é ;
d‘uesuons ut the queshons that~Tiaf

a minor Iegal techni aht% that as Iong
t art|c Iar Fe era staéute 15 on. the(tb S, the Bureall 0
u%h Roa s is not entitled to participate because of this respr

va{on -
les only to those |anu| s for which patents were grantee

dugm Phie period oM Z statehood.

enator Jordan r. Chairman, may | ask the witness a ques

IgenatorGravfl Yes, sir."

Senagcs)ranorda Has gtrnylso; this trttrltéd got anythm0 to |dn0v unt'
|n that part|c Ilgr highway? HZrep?s Z e]rogd cyi w
ahout, that % e roa that cros;es Cana N [goehs on throug

allSWE

Aaska t a part h|s ah|n¥o|ve

. earctsle Pd %/ aX uector |nfor
me that po tl ns 0 tn xte 3|on he Alas N gh he
State of Aas a Itse at were realined were inv ve |n this

particular sjtuation.
Senator Jordan. Thab Is a very difficult road, | have lﬁeen fold
nd very expensve t] uild and to mawtam due to upheaval of
the Iand caused t e heavy frost. T
B eardsley Jr the ort|8n W|th|n the tate of Ala%ha 1S
8 it 1S paved, and our matnftenance pﬁ ems,
asM from rout rp]alntenance are not that difficult on this par-
t|cu ar sect|on o h]w%u
Senator J ordan anadta]n section that 1S so.had ? e
[- Beardsle es SIT: t anadian se tion, subgtanttal
norfion of that Pyd wag IS just grave sura(c1 X am
elr mdinteniance” cost exce rB L
%na or Jordan, | have been informed that it takes about that-
much In tires to get across If, t0o.
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550 WEST SEVENTH AVENUE, SUITE 1250
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274-9547

MAR 14 #86.
March 8, 1985

Commissioner Richard J. Knapp

Department of Transportation
and Public Facilities

Pouch Z

Juneau, Alaska 99811

Re: Senate Bill 141

Dear Commissioner Knapp:

As you are aware, this firm represents the Alaska Land Title
Association, which 1is a proponent of Committee Substitute for

Senate Bill 141.

Senate Bill 141 endeavors to resolve the inequities result—
ing from certain "floating” easements <created by the Federal
Government in pre-statehood days. The inequities to the
landowner exist because those "floating"™ easements were never
defined 1in the patents when 1issued to the homesteaders.

As we have testified, many landowners were allowed to plat
and subdivide their properties and neither the federal, nor the
State, nor the City governments asserted ownership over these

easements. The landowners, since the time of their patents, have
paid taxes on the 1land 1included in the easements as if they
didn"t exist. These same landowners were allowed to place struc—
tures and improve the land claimed by the State Government, and
in some instances, have constructed multi-million dollar
buildings within the easements. The landowners NEVER knew of the

existence of the easements and many of them don®"t know today.
Patents were 1issued to homesteaders showing a 33" easement from
centerline when, in fact, there were outstanding Public Land
Orders which purported to establish 50" and 100" easements from
the centerline of certain roads. In the case of Ilocal roads,
those roads were not even identified by name.

We appreciate the fact that you and this current administra—
tion did not cause the problems which are facing the land owners
at the current time. As you know, the primary Ffailure was the
inability of the local BLM offices in 1949 and later to comply
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with the 1initial withdrawals established by the Washington office
of the BLM. These withdrawals were never surveyed and
resultingly patentees settled the property never knowing the
rights-of-way existed.

Committee Substitute

Let us take this opportunity to explain the rationale of the
Committee Substitute for Senate Bill 141 and why we believe it
has a minimal annual fiscal impact upon the State budget. First,
the Committee Substitute does not relinquish the easements but
accepts their continued existence. Consequently, any condemna—
tion proceedings will be shortened to consider only the question
of wvalue. The Committee Substitute requires the State to pay
compensation for the value of ONLY that portion of v.he easement
which it utilizes in extensions or widenings of existing roads.

We therefore feel that the fiscal note should not be the
value of the easements throughout the State, but should be
limited to the actual acquisition cost for only those roads which
will be expanded in 1986 through 1990.

As you have been advised, the Supreme Court in ALTA wv.
State, 667 P.2d 714 (Alaska 1983) decided that if the homesteader
entered the property before August, 1949, the State must pay
compensation for any taking because the PLO right-of-way does not
exist as to that Iland. Therefore, the acquisition cost of that
land must be excluded from the fiscal note. Under the circum—
stances, since Juneau and Fairbanks were settled 1long before
1949, the State will already be required to pay compensation for
most of the highway expansion 1in those locations. Under present
Court decisions, we estimate that one-half of the entries 1in
Kenai and Anchorage occurred before 1949. It is our belief,
under the circumstances, that the fiscal note for the Committee
Substitute for Senate Bill 141 will be extremely small.

There has been some discussion that the Committee Substitute

for Senate Bill 141 will assist only the title companies. That
allegation 1is not true because many landowners do not even have
title insurance. Additionally, where there is title insurance

the title policy issued on a piece of property goes back a number
of years and the value of the policy was calculated at the time
of issuance. The properties have substantially appreciated 1in
value and the amount of a claim is directly proportional between
the amount of land covered by the policy. Consequently, the bulk
of the losses suffered will probably be by individual landowners.
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Once again, we wish to reiterate our desire to work with the
Administration in 1its concern to seek some equitable solution to

this problem. It does not seem to be in anyone®s best interest
to publicize the fact that the State will take property without
compensation. It does seem, however, 1in everyonesl best interest

to come to some isolution of this matter legislatively to avoid
case-by-case hardship such as that suffered 1in the early 60°"s by
Otto Schnieder. The time has come Tfor this type of solution. We
would be more than willing to meet with you to discuss whatever
equitable solution can be devised.

With the reduced fiscal note of Senate Bill 141 it is pos—
sible that the distance between our positions 1is now surprisingly

narrowed. Of course, we have already been in contact with
Senator Stevens and the entire Congressional Delegation who
assure us of their cooperation in attempting either

administratively or legislatively to require federal matching
funds to acquire the properties under Committee Substitute SB

141.

We are more than willing to meet with you at your earliest
convenience in Anchorage or Juneau, to reach any settlement for
the citizens of the State of Alaska. We will call you on Monday,
March 11, to arrange a meeting.

Sincerely,

GROH, EGGERS & PRICE

:hf

cc: Gov. William Sheffield
Senator Don Bennett
Senator Jan Faiks
Senator Jack Coghill
Senator Rick Halford
Senator Tim Kelly
Senator Vic Fischer
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IN THE SENATE BY COGHILL

SENATE JOINT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Relating to the payment of just compen—
sation to landowners for certain rights-
of-way across land in Alaska.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Federal Government <created certain rights-of-way for
highway purposes across Jland in the state under Public Land Order 601,
Public Land Order 757, Department Order 2665, and Public Land Order 1613;
and

WHEREAS the rights-of-way created by the Federal Government were not
identified in the patents 1issued to Alaska homesteaders nor were the
original homesteaders informed as to the Jlocation or true width of the
rights-of-way claimed for highway purposes by the Federal Government across
their land; and

WHEREAS the original homesteaders and their successors 1in interest
have had no knowledge of the claim of the Federal Government to the rights-
of-way along or across their properties and have often utilized and im—
proved the portion of the right-of-way claimed by the Federal Government;
and

WHEREAS the enforcement of the rights-of-way would be unfair to home—
steaders who entered their property between August 1949 and Alaska state—
hood in 1959; and

WHEREAS the rights-of-way created by the Federal Government were not
recorded 1in any territorial or state recording office for the purpose of

public notice; and

WHEREAS the right to utilize the rights-of-way for highway purposes

-1-
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was conveyed to the state in 1959; and

WHEREAS the United States Department of Transportation has declined to
pay federal highway funds to the state to allow the state to pay just
compensation to the landowners whose properties are affected by the rights-
of-way; and

WHEREAS U.S. Senator Ted Stevens has attempted in the Federal Aid
Highway Act of 1970, sec. 138, to require the United States Department of
Transportation to compensate the State of Alaska for money paid as just
compensation for the taking and utilization of the rights-of-way;

BE IT RESOLVED by the Alaska State Legislature that the Alaska delega—
tion to U.S. Congress is urged to introduce and support legislation to
require reimbursement by the United States Department of Transportation to
the State of Alaska for money paid by the state as jJjust compensation for
the use of any right-of-way created, established, or claimed under Public
Land Order 601, Public Land Order 757, Department Order 2665, and Public
Land Order 1613.

COPIES of this resolution shall be sent to the Honorable Ted Stevens
and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don

Young, U.S. Representative, members of the Alaska delegation in Congress.



MEMORANDUM

Tor Committee mrenbers

Fom Chairman Coghill

Date: February 19, 1985

Re: B 141, Relinquishment of rights-of-way

As the attached background information will show, B 141 is
intended to release the State's claim to certain portions of highway
rights-of-way which were not clearly identified in land patents. This
has given rise to the problem faced by nmarny landowners who live or hold
land adjacent to highways the State now wishes to upgrade, straighten or
expand and who have been or could be abruptly and without compensation
deprived of land they assumed wes theirs, and which their legal
documrents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government
through public land orders or as a result of various Acts of Congress
during territorial days, and did not necessarily nmake their way either
to the homesteaders' patents or the district recorders' offices. This
has subsequently caused heavy liabilities for the state's title
insurance companies, who traditionally insure property based upon what
has been recorded at the recorder's office, not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Courthas ruled that
the State's clains to the rights-of-way are valid, and fetoeNfftle
insurers, ratePthanth 75 tate., areliable for any claims by the
insured for takings for which theState hasdeclined to compensate the

property-owner. K tKiL ofied -Us
i>xrssL'r-Aa*) h-0 f~Cn, A jL
of 1/AC"fr— S

fcfljL (&vzg? ttifyh tty

Tki Iffcckjjiw'wid, MuU'/C e-xXp&sw Ty#- &Q*
H ..n CAiIfkA't
gt ft) 0g, K*tr £ LY T%T/pf
fIAI? mmcA Sc*X «*-£. fkcu k™ w-e.
pv;ioe,/ non e Mw-V-of
(mfrflLvrOul v 'loo -feet-1 Csrr no'tyjv{ "Kb. p<r-f.,r>-\" -Uuu,
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Introduced: 2/8/85
Referred: Transportation
and Resources

IN THE SENATE BY COGHILL
SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state 10 land within
certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who
hold title to land under a reservation to the state by virtue of 33 Stat.
616 (Act of January 27, 1905); 47 Stat. 446 (Act  of June 30, 1932); 48
U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601, 14
Fed Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749 (1951);
Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); or Departmental
Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. The commissioner of trans-
portation and public facilities shall vacate andrelinquish to the adjoin-
ing property owners any and allrights-of-way for a road,roadway, highway,
tramway, trail, bridge, or appurtenant structure created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the
right-of-way on the effective date of this Act is not physically occupied

by a road, roadway, highway, tramway, trail, bridge, or appurtenant

-1- SB 141
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structure.

* Sec. 3. TAKING OF RIGHT-OF-WAY WITHOUT JUST COMPENSATION VOID. The
vacated and relinquished right-of-way under sec. 2 of this Act may not be
taken, claimed, asserted, or used by the state without the payment of just
compensation.

* Sec. 4. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of
this Act do not divest the state of its interest in a right-of-way to land
or require compensation by the state for land physically occupied on the
effective date of this Act by a road, roadway, highway, tramway, trail,
bridge, or appurtenant structure then constructed within the right-of-way
created, withdrawn, or reserved under the Acts of Congress and the orders
described in sec. 2 of this Act; nor do the provisions of this Act divest
the state of an interest in an easement of specific width set out in the
original patent from the state or federal government.

(b) Expansion beyond an existing road, roadway, highway, tramway,
trail, bridge, or appurtenant structure requires the payment of just com-
pensation to the owner of the land and no other acts or actions by the
state constitute a physical occupation within the meaning of this section.
The state has the burden of proof to show by clear and convincing evidence
that the physical occupation occurred before the effective date of this
Act.

* Sec. 5. APPLICATION TO FEDERAL LAND. The provisions of this Act do
not divest the state of its interest in a right-of-way that affects land in
which fee title is, on the effective date of this Act, vested in the United
States of America.

* Sec. 6. DEFINITION. As used in this Act, "physically occupied"means
the construction of the actual roadway, including i1ts shoulders and ditch-
ing, highway, tramway, trail, bridge, or appurtenant structures, before the

effective date of this Act.

SB 141 -2-
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* Sec. 7. RETROACTIVE APPLICATION. This Act does not relieve, alter,

orvoid a voluntary conveyance of an easement including an easement dedi-

cated by plat.
* Sec. 8. EFFECTIVE DATE. This Act takes effect immediately 1in accor-

dance with AS 01.10.070(c).

-3- SB 141
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 17, 1984

SUBJECT: An Act releasing claims of the state within
certain rights-of-way
(Work Order No. 13-2222)

TO: Representative Charlie Bussell
Chairman
House Judiciary Committee

FROM: Richard A. Bradley (H
Legislative Counsel jJ2

You have requested the enclosed bill in final; because the
draft does not address certain aspects that seem naturally
raised by the bill, 1 have prepared the bill in draft for
your consideration.

The bill seems to be a response to State v. Alaska Land
Title Ass™n. 667 P.2d 714 (Alaska 1983), cert, den. 52
U.S.L.W. 3509 (January 9, 1984). While 1 have reviewed the
case briefly preparatory to putting the bill into form for
your 1introduction, 1 confess | have not sought to become
altogether familiar with the law of that case.

But certain observations may be made regarding the bill.

(1) The bill deals exclusively with the use by the
state of the benefits of the cited Acts of Congress and
orders of the Department of the Interior.

However, as the Alaska Supreme Court®s opinion indi—
cates 1in passing, municipalities of the state may avail
themselves of the benefits of the Acts and orders. |
have not sought to extinguish the ability of these
municipalities to use the Acts and orders.

(2) The rights-of-way are presently used by the state
(or municipalities) to straighten tne right-of-way or
to widen or improve the roadbed. Those benefits will

cease if the bill passes.



Representative Charlie Bussell
Page 2

April

If

17, 1984

But the rights-of-way are also used by utilities (of
both a public and private nature) for sewer and water
lines, natural gas lines, electric power lines, and so
forth. The bill does not indicate whether these rights
continue though it seems clear that they are put in
some jeopardy by the extinguishment of the estate on
which they rely. Do you wish to deal with these
issues? See, for example, AS 19.25.010 which provides:

Sec. 19.25.010. USE OF RIGHTS-0OF-WAY FOR
UTILITIES. A utility facility may be constructed,
placed, or maintained across, along, over, under
or within a state right-of-way only in accordance
with regulations prescribed by the department and
if authorized by a written permit issued by the
department.

3) While 1 do not have an answer to suggest, | think
it is patently clear that the outer edge of the ditch-—
ing, if any, along the roadway is not clean demarcation
on which to base title to land; whether the existing
property line reflects good public policy, or not, at
least the line is clearly establiohed. I make this
point only because the provisions of the Acts of
Congress, orders of the Interior Department, and the
efforts of the highway department have already been a
goldmine for lawyers and a source of anxiety to proper —
ty owners, title insurance companies and a newly added
uncertainty seems undesireable. In this connection,
you may wish to consider the concepts implied in AS
19.25.070.

4) Finally, note that 1 have followed the draft
provided to us in drafting this bill. But subsecs,
(b) - (e) are altogether contained within (a) of the
bill and are unnecessary.

may be of further assistance, please advise.

RAB:ojb
J6/054 Enclosure

—a'.



LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 26, 1984

SUBJECT: Release of claims of the state
(Work Order No. 13-2222)

T0: Representative Charlie Bussell
Chairman, House Judiciary Committee

FROM: Richard A. Bradley <r~
Legislative Counsel/joO

The above described bill was provided to you earlier today

at Joe Brewer"s request. At that time 1 advised Mr. Brewer
that | would be providing th.e committee with comments on the
. * w o

bill. z

(&D) In my memorandum of April 17, 1 noted that not only the
state but also certain municipalities of the state may avail
themselves of the benefits of the Acts of Congress and
public land orders 1in question. I stated that the rights of
the municipalities were not extinguished by the bill. |
think that I was wrong 1in part but | believe that if the
typical phrase "by the state"™ 1is deleted (for example, 1in
the title and at line 28, page 1 of the bill), this possible
ambiguity 1is j.amoved. I believe that it is also desireable
to acknowledge that neither the state nor municipalities may
avail thems.elves of the benefits of the easements and sub-—
sections (¢) and (d) should be conformed to that effect.

(2) The committee asked that the phrase "the subservient
estate” be deleted from subsection (b) and that it be re—
placed with "the adjoining property owners on the effective
date of this Act". I have included the phrase as requested.

But 1 note that it is possible that the substituted phrase
has a different substantive meaning from that suggested by
"the subservient estate".

IT 1 am correct that the bill is a response to State v.
Alaska Land Title Ass"n., 667 P.2d 714 (Alaska 1983) , cert.



Pepresentative Charlie Bussell
Page 2
April 26, 1984

den., 52 U.S.L.W. 3509 (January 9, 1984), the bill addresses
the exercise by the state and municipalities of the state of
rights determined by the Alaska Supreme Court to have been
created by easements established urder certain Acts of
Congress and certain public land orders of the U.S. Depart—
ment of the Interior.

In an easement, two estates (separate ownership interests)
in the same land are created. In an easement, a right of
use is created in the property of another. As Black®"s Law
Dictionary indicates, a "servient estate"” (or a "subservient
estate™) 1is one that 1is burdened with a servitude (benefit)
in favor of someone else. And the dominant estate 1is the
right to a particular use that results from the easement.

In the situations described in the bill, the state or the
municipality of the state is the owner of the dominant
estate in the easement; the owner of the land adjoining the
easement who also owns the land under and subject to the
easement is the owner of the servient (subservient) estate.

f 1
It is the person who owns the servient estate who should
receive the released and relinquished easement; that person
will usually be the person whose property "adjoins"™ the land
subject to the dominant easement but the bill confuses this
distinction because there will frequently, perhaps typically
be two property owners whose land "adjoins"™ the easement.

If 1 may be of further assistance, please advise.

RAB:0jb
J6/077
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Introduced: A/26/86
Referred: Judiciary

IN THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO. 718
IN THE LEGISLATURE OF TME STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within
certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. () The purpose of
sec. 2 of this Act is to release and relinquish certain rights-of-way
claimed by the Alaska Department of Transportation and Public Facilities.

(b) The legislature finds that sec. 2 of this Act is needed to alle-
viate economic hardship and physical and mental distress caused by the
taking of land by the state without just compensation.

* Sec. 2. AS 19.25 is amended by adding a new section to read:

Sec. 19.25.260. RELINQUISHMENT OF RIGHT-OF-WAY. (a) The right-
of-way for a road, roadway, highway, tramway, trail, bridge, or appur-
tenant structure created, withdrawn, or reserved under the Act of
January 27, 1905, 33 Stat. 616, the Act of June 30, 1932, 4? . Stat.
446, the Act of July 24, 1947, 61 Stat. 418, Public Land Orde:; 601,
757, and 1613, and Department of the Interior Order 2665, as amended,
that is not on the effective date of this Act physically occupied by
the roadway, shoulder, or ditching of a road, roadway, highway, tram-
way, trail, bridge, or appurtenant structure is vacated and relin-
quished and the vacated and relinquished right-of-way may not be
taken, claimed, asserted, or used by the state without the payment of
just compensation.

(b) The provisions of (a) of this section relinquish and release
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to the adjoining property owners on the effective date of this Act

that portion of the right-of-way claimed, asserted, or used by the
state that is not physically occupied by the roadway, shoulder, or
ditching of the roadway before the effective date of this Act.

(c) The provisions of (a) of this section do not divest the
state of title to land or require compensation by the state for land
physically occupied on the effective date of this Act by the roadway,
shoulder, or ditching of a road, roadway, highway, tramway, trail,
bridge, or appurtenant structure then constructed within the right-
of-way created, withdrawn, or reserved under the Acts of Congress and
tho orders described in (a) of this section.

(d) Any expansion beyond the existing roadway, shoulders, or
ditching of a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure requires the payment of just compensation to the
owner of the land and no other acts or actions by the state const:-ate
a physical occupation by a roadway, shoulder, or ditching within the

meaning of this section. The state has the burden of proof to show by
clear and convincing evidence that the physical occupation by a road-

way, shoulders, or ditching occurred before the effective date of this
Act.

(c) As used in this section, "physically occupied by the road-
way, shoulder, or ditching” means the construction of the actual

roadway, shoulders, or ditching before the effective date of this Act.

(f) This section does not relieve a person from an act for which
the person may be responsible regarding a past transfer of a right-of-
way or an interest in a right-of-way.

* Sec. 3. This Act takes effect immediately 1in accordance <Jith AS 01.-

10.070(c).

MU 718



Source: Chapter No:

HU 415 D
AN ACT

elating to the disposition of certain legal re ts In land

gy the %tate o? A\agka ang prov?&mg forga ctve date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section 1. PURPOSE. Thlo Act lo Intended to alleviate the
economic liardshlp and physical and mental distress occasioned by
the taking of land, by the State of Alaska, for which no compen-
sation la paid to the persona holding title to the land. This
practice 'las X'esulted In financial difficulties and the
deprivation of peace of mind regarding the security of one's
possessions to many citizens of the State of Alaska, and which,
if not curtailed by law, will continue to adversely affect
citizens of this state. Those persons who hold title to land
under a deed or patent which contains a reservation to the state

by virtue of the Act of June 30, 1932. ch. 320, Bee. 5. as added
July 24, 1947, ch. 313, @ Stat. 418, are subject to the hazard
iif having the State of Alaska take their property without com-
pensation hecause all patents or deeds containing the reservation
required by that federal Act reserve to the United States, or the

state created out of the Territory of Alaska, a right-of-way for



roads, roadways, tramways, trails, bridges, and appurtenant
structures either constructed or to be constructed. Except
for this reservation the State of Alaska, under the Alaska
constitution and the constitution of the United States, would
be required to pay Just compensation for any land taken for a
right-of-way. It is declared to be the purpose of this Act to
place persons with land so encumbered on a basis of equality
with all other property holders in the State of Alaska, there-
by preventing the taking of property without payment of Just
compensation as provided by law, and In the manner provided by
law.

* Sec. 2. TAKING OF PROPERTY UNDER RESERVATION VOID. After
the effective date of thI3 Act, no agency of the state may take
privately-owned property by the election or exercise of a reser-
vation to the state acquired under the Act of June 30, 1932,
ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 410,
and taking of property after the effective date of this Act by
the election or exercise of a reservation to the state under that
federal Act Is void.

* Sec. 3. PROSPECTIVE APPLICATION. This Act hall not be
construed to divest the state of, or to require compensation by

the state for, any right-of-way or other Interest In real

property which was taken by the state, before the effective date
of this Act, by the election or exercise of its -Ight to take

property through a reservation acquired under the Act of June 30,
1932, ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat.
418.

* Sec. 4. SHORT TITLE. This Act may he cited as the ItighL-

ol'-Way Act of 1966.
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* . KKKEOTIvii DATE. TIil:. Act taken effect on tins (lay
alter It.i passage and approval or in the day It necomea law
without Much approval.

-3-

Approved by G April 3. |
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IN THE SENATE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state
to certain rights-of-way; and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. LEGISLATIVE PURPOSE AND FINDINGS.

() The purpose of this Act is to release and relinquish
certain highway rights-of-way claimed by the Alaska Department of
Transportation and Public Facilities.

(b) The legislature finds that section 2 of this Act s
needed to alleviate economic hardship and physical and mental
distress occasioned by the taking of the land by the State of
Alaska without just compensation being paid to the person holding

title to the land.

*Sec. 2. AS 19.25 1is amended by adding a new section to
read:
Sec. 19.25.260 RELINQUISHMENT OF RIGHTS-OF-WAY.
() Any right-of-way for roads, roadways, highways,
tramways, trails, bridges and appurtenant structures
created, withdrawn, or reserved by the United States
Government under the Act of January 27, 1905, 33 Stat.

616, the Act of June 30, 1932, 47 Stat. 446, the Act of



July 24, 1947, 61 Stat. 418, Public Land Orders 601, 757
and 1613, and Department of Interior Order 2665, as
amended, which the State may now or in the future clainm
or assert and which is not claimed, asserted or utilized
by occupation with physical improvements shall be and
hereby are vacated, released and relinquished and shall
not be taken, claimed, asserted or utilized by the State

or its successors in interest without payment of just

compensation.

(b) The provisions of (a) of this section relinquish
and release to the adjoining property owner, on the
effective date of this Act, the balance of the right-of-
way claimed, asserted or utilized by the State which is
not physically occupied by roadway, shoulder or ditching

actually constructed prior to the effective date of this

section.

(c) The provisions of (a) of this section do not divest
the State of its interest in the right-of-way or require
compensation by the State for land physically occupied
on the effective date of this Act by the roadway,
shoulder, or ditches of a road, highway, trail, bridges
or appurtenant structure constructed with the right-of-
way created, withdrawn, or reserved under the Acts of
Congress and the orders described 1in subsection (a) of

this section.



(d) The provisions of (a) of this section do not divest
the State of its interest in a right-of-way which
effects land in which fee title is, on the effective

date of this Act, vested in the United States of

America.

(e) As used in this section, occupation with physical
improvements shall mean the actual construction of the
roadway, shoulders and ditching prior to the effective

date of this Act.

(f) Roadway, shoulders and ditching which 1is
constructed after the effective date of this section or
any expansion of existing roadway, shoulders and
ditching which requires additional property to construct
shall require the payment of just compensation to the
landowner. No other acts or actions by the State shall
constitute an occupation with physical 1improvements
within the meaning of this section. The State shall
have the burden of proof to show by clear and convincing
evidence that the occupation by physical improvements by
the construction of roadway, shoulders and ditching

occurred prior to the effective date of this section.



(9) Nothing in (a) of this section alters or voids any
voluntary prior conveyance of the rights-of-way or an
interest in the rights-of-way described in (a) of this
section to the state or any other individual or

organization.

*Sec. 3. This Act takes effect immediately in

accordance with AS 01.10.070(c).
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IN THE SENATE BY COGHILL
PROPOSED

COWNNUTtBE. SUBSTITUTE FOR
SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act requiring just compensation for

the ulilization of certain rights-of-way

and providing for an effective date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose
of this Act 1is to provide just compensation to land owners in
Alaska who are suffering weconomic hardship and physical and
mental distressby virtue of the stateutilizing certain rights-
of-way created,withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
sec. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF PROPERTY WITHOUT COMPENSATION 1S
BARRED. After the effective date of this Act, no agency of the
State may take, utilize, or occupy any right-of-way for a road,

roadway, highway, tramway, trail, bridge, or appurtenant struc-



ture created, withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
secs. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951)
beyond that portion physically occupied by a road, roadway,
highway, tramway, trail, bridge, or appurtenant structure on the
effective date of this Act, without payment of just compensation.

* Sec. 3. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The
provisions of this Act do not require the State to pay compensa-—
tion for land physically occupied on the effective date of this
act by a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure constructed within the right-of-way
created, withdrawn, or reserved under the Acts of Congress and
the orders described in sec. 2 of this Act; nor do the provisions
of this Act require the payment of compensation by the state for
taking, wutilizing or occupying an interest 1in an easement of
specific width set out 1in the original patent from the state or
federal government, whether or not physically occupied on the
effective date of this Act.

(b) Expansion beyond an existing vroad, vroadway, highway,
tramway, trail, bridge, or appurtenant structure requires the
payment of just compensation to the owner of the land only to the

extent that the state actually takes, utilizes or occupies beyond



«11

|.'V~;-

the physical occupation as of the effective date of this Act.
The state has the burden of proof to show by clear and convincing
evidence the extent of the physical occupation which occurred
before the effective date of this act.

* Sec. 4. APPLICATION TO FEDERAL LAND. The provisions of
this Act do not require that the state pay compensation for
taking, wutilizing or occupying a right-of-way that affects Iland
in which fee title is, on the date of the taking, utilization or
occupation, vested in the United States of America.

* Sec. S5.DEFINITION. As wused in this Act, "physically
occupied"™ means the construction of the actual roadway, 1including
its shoulders and ditching, highway, tramway, trail, bridge, or
appurtenant structures, before the effective date of this Act.

* Sec. 6.RETROACTIVE APPLICATION. This Act does not
relieve, alter, or void a voluntary conveyance of an easement
including an easement dedicated by plat.

* Sec. 7. EFFECTIVE DATE. This Act takes effect immediate—

ly in accordance with AS 01.10.070(c).



a0\t MM

9101

?ﬁ“ﬂ?(ﬁth“ﬂv
» —oeM
e &%J%&Wﬁﬁ ;

n @0k

o ) Q»i« :I_Jk«s rﬂtﬁ» 0|
E B g o %
MeEdTire
#%“'ﬁmﬁ%m*
WE%T RGN,

1<V M «M> 14MMO

cfll

bum;:: pcwM.n'm
IVKLUKS Nat«on TOKCE MTall * ' ~

i PJLffffSYPV
njf arttirta or nc kquo nomac ovioomwat O
w r flogosT_ jmi fic

HIB0- kehhc«ic

ORTH SUBDIVISION

A &B:)lVlSlG\l ™
N /4, NI L. S0 17, SEeTioN 24
TIN. RU. S.n» ALASKA
) «» X072 Lom
HCULr V. LONSBLRT 4 ASSOCIATES




ConrrcMof June 1, 1938 (52 Stat. 609)',' *a naieivle-l by tho Act of July 14 1945 (59 .C’
ymfxti‘iiirxawppbBaotiateicoootxlapaodopoec 'tat. 467), the elato of ‘Micnr.e Lofstedt
has been established and that the requirements of law pertaining to the claim have mmet the

G s Ll tent, amrling o treditH pbtof te lney of te d‘ﬁ%_

Dependent Resurvey oTlclaUy filed

April 6 ; L -
%%%‘iﬁﬁ H%W“”“ﬁf’“%- ol SR v
S0 Eof fek) B 0 Limre Wa@é’%ﬁs_
ke

ﬁ‘}% Tk, IS, NP, i Tk B

.’” h - ﬁnlmlﬁgr;;% e i o 1 éﬂs?rGB
%%E ﬁgf;ﬁ:;?m /3 i ﬁ%ﬁ%ﬁm% &b
ﬂ._r]éf]% MS—G&t %ﬁﬁ%g%"%% tr%tv(f

a ae. Au—tstz:1555(98tat

S ¥

K T_ﬁ%lmny

Wr=VFikVKUN. MUTES, * 1 ® %ﬁ%&?

4k ) IS5 Given ucermy Of Dt :

P

For the Directr, Bureau of Land Menagement
By O K, Nr<TeXXX2C Section
« _n" Acting , «l«, I
Raerthutter. | D 570 ) -
e o -

R65- PKTBMT WITH 3 3 ' RI&HT-OF- W Af
R-0-iM. FFo/A HH1 FeDFftAt FAT



\<\c,1 StRc+V RoM> PATENT



HIGHWAY RIGHT-OF-WAY

Alaska Highway

Through Roads

Richardson Highway

Glenn Highway

Haines Highway

Seward-Anchorage Highway (exclusive of that part thereof within

boundaries of the Chugach National

Anchorage-Lake Spenard Highway

Fairbanks-College Highway

Feeder Roads

a.

Abbert Road
Taylor Highway

Palmer-Matanuska-Wasilla-
Knik Road

Glenn Highway Junction-Fishook
Junction-Wasilla-Knik Road

Slana-Nebsana Road
University-Ester Road

Kenai Junetion-Kenai Road
Hanley Hot Springs-Eureka Road
Paxon-McKinley Park Road

Iditarod-rlat Road

Local Roads (unidentified by name;
right-of-way)

Trteoo6Vr %

North Park Boundary-
Kantishna Road

Nome-Council Road
Seward Peninsula-Tram

Northway Junction-
Airport Road

Palmer-Finger Lalce-
Wasilla Road

Road

Central-Circle Hot Springs-

Portage Creek Road

Sterling Landing-Ophir Read

Dillingham-Wood River

Nome-Bessie Road

50 feet either side of center line

Road



L BILL SHEFFIELD, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW (1031 W ath A VENUE
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

[1/if NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
March 5. 1985 FAIRBANKS. ALASKA 99701
’ PHONE: (907) 452-1568

POUCH K mSTATE CAPITOL
JUNEAU, ALASKA 99811

PHONE: (907) 465-3600
N65-3603

Mr. Blake Call, Secretary
Senate Transportation Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Request for Opinion on S3 141
Our File: 366-380-85

Dear Mr. Call:

This Jletter 1is 1in response to your request for our
analysis of SB 141 which has as 1its subject matter Public Land
Orders 601, 757, 1613 and Department Order 2665.

Public Land Orders 601, 757, 1613 and Department Order
2665 are responsible for the creation of 80 percent of the public
road rights-of-way in Alaska. Moreover, the 1legal validity of
the rights-of-way and easements created by these land orders was
upheld by the Alaska Supreme Court against numerous legal chal—
lengesraised by the Alaska Land Title Association in a case that
went all the way up to the U.S. Supreme Court. See Alaska Land
Title Association v. State of Alaska, 667 P.2d 714 ~Alaska 1983) ,
cert, denied, 104 S.Ct. Tifgj (1984).

The effect of SB 141 would be to require the state to
vacate and relinquish to certain private landowners significant
portions of public highway rights-of-way that were created by PLO
601, PLO 757, PLO 1613 and D.O. 2665. Specifically, those
portions of the rights-of-way not physically occupied on the
effe.cti.ve date of the bill would have to be relinquished by the

state.

There are at least two major legal concerns raised b}r

this bill. The first 1involves article IX, section 6, of the
Alaska Constitution. This provision reads as follows:
Section 6. PUBLIC PURPOSE. No tax shall ©be

levied, or appropriation of public money made, or

KTTOPN&.Y OPIMioN
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public property transferred, nor shall the public
credit be used, except for a public purpose.

The easement rights created by PLO 601, PLO 757,
PLO 1613, and D.0. 2665 are held in common by the general public.

These rights, therefore, are a form of public property. The
clear effect of Senate Bill 141 is to transfer this public prop—
erty to certain private individuals. This is so because the

bill, while relinquishing public road easements held in common by
the general public, bestows the right to the fair market value of
these easements upon those private landowners whose property was
previously subject to them. See sections 2 and 3 of SB 141. The
bill, in effect, transfers public property to private individuals
who would not pay anything to the state for the value of the

rights transferred to them. Such a transfer, on its face, would
appear to violate the public purpose provision of the state Con-—
stitution. This is underscored by the fact that the public, if
it requires the vacated vroad easement area for future road
improvement, must purchase it back from private ownership. Only
these private individuals would benefit from this arrangement and
the repurchase costs would probably be significant. Thus, it is

difficult to understand how this bill would not violate the pub—
lic purpose requirement of article 1IX, section 6, of the Alaska
Constitution that must be met whenever public propert)? is
transferred. 1/

A second legal difficulty concerns article 1, section

1, of the Alaska Constitution. This provision provides that all
persons are entitled to equal rights under the law and, converse—
ly, prohibits wunfair distinctions between <classes of persons.

1/ Because this bill would eliminate significant portions of

public road -easements, it would most |likel}" have a negative
effect on public access to various areas of the state. As a
result, SB 141 appears to be inconsistent with article VIII,
sections 1 and 2 of the Alaska Constitution. Article VIII,

Section 1 states that it is the policy of the state "to encourage
the settlement of its lands and development of 1its resources by
making them available for maximum use consistent with the public

interest.” Article VIII, section 2 requires the legislature to
"provide for the utilization, development, and conservation of
all natural resources belonging to the state . . . for the

maximum benefit of its people.”
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See Ale v. State, 484 P.2d 677 (Alaska 1971); Leege v. Martin,
379 P.2d 447 (Alaska 1963)

The effect of this bill is to divest the general public
of its right to utilize significant portions of the public road
easements created by public land orders. Since the effect of
this divestment would be to eliminate the public®s right to clainm
these public road easements, only those private individuals own—
ing land fronting on the public roads <created by these land
orders would benefit from this divestment. That is to say, after
the effective date of this bill, the public, acting through the
state, would have to purchase from this class of individuals the
right to use the same public road easements that were previously
owned by the public.

In sum, as matters stand now, the public road rights
granted by these land orders are owned by all members of the pub-—
lic in common. Should this bill become law, it would mean that
the cash value of these rights, rights which were formerly held
by all, would be granted to a class of property owners, i.e.,
those individual property owners fortunate enough to own land
fronting on the very roadways created by these public land or—
ders. Thus the practical effect of this bill 1is to take away
potentially valuable property rights owned by the general public
as a whole and bestow the right to the fair market value of these
rights upon a class of private individuals. Since article 1,
section 1 of the Alaska Constitution adopts the principle that
"all persons are equal, and entitled to equal rights, oppor—
tunities, and protection under the law," the granting of special
privileges by this bill to a particular class at the expense of
the public may very well violate this provision.

At present, only one class of persons exists relative
to the public road easements created by these public land orders.
This class 1is made up of members of the general public who own
these public road easements 1in common. Should this bill become
law, these easement rights would, in effect, be taken from the
general public. 2/ The right to the cash value of these public
road easement rights would then be bestowed, not on the general

2/ This "taking" from each member of the public by itself may
violate article X111, section 16 of the Alaska Constitution which
provides that "no person shall be involuntarily divested of .
his 1interests 1in lands ." unless the divestment 1is for a
public purpose and he is paid just compensation.
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public as a whole, but on a special class of property owners.

This bill, 1in effect, would create two classes of persons: the
olass of all those members of the general public who do not own
real property fronting on the roadways created by the public land
orders and the class of those property owners who do own property
fronting on the roadways <created by these public land orders.

This latter class would then be given the right to the fair mar —
ket value of the easements previously owned by the entire public.

It is Ilikely that such discriminatory treatment 1is barred by
article 1, section 1, of the Alaska Constitution.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAI,

By: I'TT’rﬂt

Jank B. McGee
Assistant Attorney General

JBM: ebc:prm
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Original sponsor: Coghill
IN THE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 141 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act requiring just compensation for the

utilization of certain rights-of-way; and providing
for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to provide just compensation to landowners 1in the state who are suffer—
ing economic hardship and physical and mental distress by virtue of the
state utilizing certain rights-of-way created, withdrawn, or reserved under
33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of June 30,
1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land
Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg.
10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); or
Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF PROPERTY WITHOUT COMPENSATION 1S BARRED. The state
may not take, utilize, or occupy a right-of-way for a road, roadway, high—
way, tramway, trail, bridge, or appurtenant structure created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) without
payment of just compensation if the right-of-way on the effective date of
this Act 1is not physically occupied by a road, roadway, highway, tramway,

trail, bridge, or appurtenant structure.

PROPOSP.I® Committed SUBSTITUTE CSSB 141(Trsp)
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* Sec. 3. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of
this Act do not require compensation by the state for land physically
occupied on the effective date of this Act by a road, roadway, highway,
tramway, trail, bridge, or appurtenant structure then constructed within
the right-of-way created, withdrawn, or reserved under the Acts of Congress
and the orders described in sec. 2 of this Act; nor do the provisions of
this Act require compensation by the state for taking, utilizing, or occu-—
pying an interest in an easement of specific width set out in the original
patent from the state or federal government whether or not physically
occupied on the effective date of this Act.

(b) Expansion beyond an existing road, roadway, highway, tramway,
trail, bridge, or appurtenant structure requires the payment of just com-—
pensation to the owner of the land only to the extent that the state
actually takes, utilizes, or occupies beyond the physical occupation within
the meaning of this section. The state has the burden of proof to show by
clear and convincing evidence that the physical occupation occurred before
the effective date of this Act.

* Sec. 4. APPLICATION TO FEDERAL LAND. The provisions of this Act do
not require the. state to pay compensation for taking, utilizing, or occupy-—
ing a right-of-way that affects land in which fee title is, on the date of
the taking, wutilization or occupation, vested 1in the United States of
America.

* Sec. 5. DEFINITION. As used in this Act, "physically occupied”™ means
the construction of the actual roadway, including its shoulders and ditch—
ing, highway, tramway, trail, bridge, or appurtenant structures, before the
effective date of this Act.

* Sec. 6. RETROACTIVE APPLICATION. This Act does not relieve, alter,
or void a voluntary conveyance of an easement including an easement dedi—
cated by plat.

CSSB 141(Trsp) -2-
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* Sec. 7. EFFECTIVE DATE.

dance with AS 01.10.070(c).

This Act takes effect

immediately in accor—

CSSB HI(Trsp)
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14-0464
Moen
2/1/85 -
IN THE SENATE BY COGHILL
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within

certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who
hold title to land under a reservation to the state by virtue of 33 Stat.
616 (Act of January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48
U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749 (1951);
Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958);and Departmental
Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. The commissioner of trans-—
portation and public Tfacilities shall vacate and relinquish to the adjoin-—
ing property owners any and all rights-of-way for a road, roadway, highway,
tramway, trail, bridge, or appurtenant structure <created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951 ); Public. Land Order 1613., 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the
right-of-way on the effective date of this Act 1is not physically occupied

by a road, roadway, highway, tramway, trail, bridge, or appurtenant



j\cL
*  Sec. 7. RETROACTIVE APPLICATION. This s~tfion does not relieve,

alter, or void a voluntary conveyance of an easement including an easement
dedicated by plat.
* Sec. 8. EFFECTIVE DATE. This Act takes effect immediately in accor —

dance with AS 01.10.070(c).
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IN THE SENATE BY COGHILL
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within

certain rights-of~way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STAT§ OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who

I6U&* 2 M rt$erwlT<ry) /h pA&«\$
hold title to land under”~”pafei”™ containing a reservation to the state by
virtue of 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); and Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. (af The com?issioner of the
Dgggiﬁgﬁpt o.f Transportation and Public Facilities 11;1I; vacate and
relinquishM:he right~*-of-way for j1I road? roadwayf highway,5 tramway*, trail;!
bridge, or appurtenant structure®” Treated, withdrawn or reserved under 33
Stat. 616 (Act of January 2.7, 1905); 47 Stat. 446 (Act of June 30, 1932);
48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601,
14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749
(1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); ega;Depart——
mental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the right-of-way on the

effective date of this Act 1is not physically occupied by, the- roa-dwa-y,

shoulde-rv-or- d-it-ehi-ng- of*-A-road-, roadway, highway, tramway, trail, bridge,



or appurtenant structure.

(bL- The-provisions of (a of this section relinquish and-release- to
~“the adjoining property owners on the effective date)of this Act) thatpor-—-
jd-on-of~the-right--of-way -cl aimed-.— asserted or used _b,w~t:-he- statre~tha:tr~:fs~ncrt
W s icallv -occupied by the roadway, shoulder, nr dit-rhing nf *FTip-jytfufaay
before-—the-ef-feetr«7e—date—erf-thirsTSnr;

* Sec. 3. TAKING OF RIGHT-OF-WAY WITHOUT JUST COMPENSATION VOID. The
vacated and relinquished right-of-way under sec. 2 of this Act may not be
taken, claimed, asserted, or used by the state without the payment of just
compensation.

* Sec. 4. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of

«fCGj wbhzmf/1i1S Hfhf-
this Act do not divest the state of fei3j-e to land or require compensation
by the state for land physically occupied on the effective date of this Act
by~- fehe-roa dway-,— shoulder, nr di trhfn-g-c3 a road, roadway, highway, tramway,

trail, bridge, or appurtenant structure then constructed within the right-

of-way created, withdrawn, or reserved under the Acts of Congress and the
Nos do "Uul aci.r <dK<yt

orders described in sec. 2 of this Act. ., &lx2rortdd /3T, r AimiWu
fzJIMdA  <$0</&nsyrvut™

(b) Expansion beyond the existing ¢oadway,- shoulders~ or-ditching-

erjroad, roadway, highway, tramway, trail, bridge, or appurtenant structure
requires the payment of just compensation to the owner of the land and no
other acts or actions by the state constitute a physical occupation by a
roadway, shoulder, or ditching within the meaning of this section. The
state has the burden of proof to show by clear and convincing evidence that
the physical occupation by a roadway, shoulders, or ditching occurred
before the effective date of this Act.

* Sec. 5. DEFINITION. As used in this Act, "physically occupied®jky-the
roadway-;- shoulder ,~0o-r-d-it-chi-ng®j means the construction of the actual road-
way ,fcahee-ldersT—-or. Hitch.i:zgj before the effective date of this Act.

* Sec. 6. RETROACTIVE APPLICATION. This section does not relieve (aN

-2-
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* Sec. 7. EFFECTIVE DATE, This Act takes effect immediately in accor-

dance with AS 01.10.070(c).
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MEMORANDUM

To: Senator Coghill

Fom John Manly

Date: February 20, 1985

Re: People for today's hearing

For the hearing this afternoon on B 141, relenquishing certain
State highway rights-of-way, we are expecting participation by the
following individuals:

Aif Groh, Counsel for the Alaska Land Title Association
Commissioner Dick Knapp, DOIVH-

Barry Moorehead, Federal Highway Administration
ONGatr-BearteyrTcmnse T™M . Xait-T4t4-e

Eric Everbach, Counsel for Tycor

Michael Condon, an associate of Aif Goh

Michael Price, an associate of Aif Goh

Jack McCee, of the Attorney General's office

Ned Fahrquar, Departrent of Natural Resources

'XnA; Vit 1 Wiy -
7crve Le-i“houj ¢ ria--ik=- Ti'tle. i* —_



sb 141 draft

(L-ﬁ Notwithstanding any other provision of law, a pEerson who holds title
to land conveyed in a patent issued by the United States which is or may
be effected by a right-of-way or easement authorized by

[INBERT PLGs, etc]
may, before January 1, 1990, apply to the department of transportation
and public facilities for relinquishment of all or a portion of the
right-of-way or easement.

() A person who applies for relinquishment of a right-of-way or
easement or a portion of a right-of-way or easement”shall apply on a
form approved by the diggrmgy ﬁ%‘_ﬁ shall submit a copy of the patent
that conveyed the land ad4a”ceat__to_th«-right-of-way or easement, and a
plat of the land showing the right-of-way or easement and indicating
that portion of the right-of-way or easement the person is requesting
the State to relinquish.

(©) Up&fr receipt of an application for relinquishment of a right-of-way
or easement, the commissioner of transportation and public facilities
shall decide Wit ==85"thy5 whether or not the right-of-way or easement
or a portion of it shall be relinquished. The commissioner shall
consider the provisions of the patent; the federal laws, public land
orders and departmental orders effecting the patent; the existence of
improvemrents within the right-of-way or easement before the effective
date of this Act; projected or anticipated public use of the right-of-
way or easement; and any other information pertinent to the public or
private usage of the land.

(d)If the commissioner determines that a public need does not exist,
he shall convey the right-of-way or easement or a portion thereof to the
applicant if the applicant is the rightful holder of title to the
adjoining property.

(2) If the commissioner determines that a public need for the right-of-
way or easement continues to exist and that the State will therefore not
relinquish its rights, the commissioner shall notify the applicant of
the decision by mail and shall state the reasons supporting the denial.
A person whose application has been denied under this section may
reapply after a period of two years has elapsed after the date of
denial.

(-P)If the commissioner fails to nmeke a determination on an application
under (3) of this section before 120 days has elapsed, the applicant may

record a claim of at the Sporar£adse recorder's office™~ervm”™tloa

KA vtfkich wic pdtiwfaA [omA 7 LOCdfaA,,
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Alaska is>tate legislature

SENATOR POUCH V
JOHN B. “JA_CK” COGHILL JUNEAU, ALASKA 99811
Chairman (907) 4654921

Senator Jan t'aiks -Vice Chairman
Senator Milch Abood
Senator Paul Fischer
Senator Joe Joscphson

Senate Committee

on
MEMORANDUM Transportation
To: Committee Mentbers™
FHom Committee Staff//fa
Date: March 6, 1985 *
Re: Background material for B 141

This afternoon at 3:30 the committee will consider B 141, relinquishing
certain rights-of-way of the State. As you will recall, this bill was
scheduled for a hearing two weeks ago, and wes renoved from the
committee's calendar at the request of its proponents.

Included with B 141 in today's packet are the following materials, some
of which are duplicative of information you received last time:

A proposed committee substitute, which takes the approach of,
rather than relinquishing all the rights-of-way, requiring instead that
the State conmpensate for the portions of right-of-way they use, as if
they had been relinquished.

The proponents’ sunmary of the issue, and committee staff
synopsis of the problem

Relevant Federal Acts of 1947 and 1970

Two federal patents, dated 1952 and 1955, and a subdivision plat
of land patented by the 1962 patent.

A list of the identified highways effected by this issue.

- DOI/F- fiscal note and bill analysis that the cost to the State
would be £27 million annually, and that DOI/P-would rather settle the

cases on an individual basis.

Federal Highway Administration bill analysis that the federal
government could not participate in repurchasing the relinquished rights

of way.

Attorney General's opinion that the bill would violate several
provisions of the Alaska Constitution.



MEMORANDUM RE HOUSE BILL

TO RELINQUISH RIGHTS-OF-WAY

Alaska achieved statehood twenty-five years ago. Before
stathood the Department of Interior, through certain Pulic Land
Orders, took rights-of-way for roads from landowners without com-,
pensating the landowners. Since statehood the Department of
Transportation and Public Facilities (DOTPF) , acting for the
State of Alaska, iL still taking private property without compen—
sating the landowners.

In 1966, the Alaska State Legislature enacted Ch. 092
(HB 415 am) which prohibited such takings by the State. The
purpose of the law was to "alleviate economic hardship and physical
and mental distress occasioned by the taking of land by the State
of Alaska [for] which no compensation 1is paid Co the person
holding title to the land.” The Legislature prohibited any
further utilization of rights-of-way pursuant to various Public
Land Orders and federal acts.

At the time of Statehood the State received a quit
claim deed from the federal government conveying to the State
certain roads built by the United States. DOTPF claims that the
quit claim deed also conveyed certain easements or rights-of-way
that were not described therein but 1included in Public Land Orders
that were not even recorded in the various Recorders Offices
throughout the state. DOTPF presently claims a right to highway

rights-of-way varying in width from 100 to 300 feet surrounding



every major highway 1in the state and a smaller easement for most
of the local roads throughout the state. When DOTPF determines
that it needs to expand or modify an existing roadway where it
claims a right-of-way exists by virtue of the federal government,
it does so without paying compensation to the landowner for the
value of the property taken.

The reservations for rights-of-way and easements were
made by the federal government between 1947 and 1956. They were
set forth in a series of Public Land Orders (namely PLO 601, 757,
and 1613) and a Department of Interior Order (DO 2665) which were
not recorded in District Recorders Offices in Alaska but were

published in the Federal Register, which was a publication utilized

by federal agencies. # t

f ?

The rights-of-way and reservations were not specifically
included in the patents issued to homesteaders 1in Alaska. Home —
steaders in Alaska were not informed of the existence of the ease—
ments and rights-of-way at the time they were issued patents and
did not know the federal government was claiming a portion of their
property for highway purposes. Now DOTPF 1is claiming right-of-way
easements in the same way by virtue of the quit claim deed

mentioned above.

No landowner or member of the public can know where

DOTPF claims a right-of-way easement because those easements are



The Supreme Court of Alaska, in State v. A.L.T.A., has held that th
easements are valid. The decision 1is wrong and must be reversed
through the enactment of a law that will relinquish these easements

and require DOTPF to pay just compensation for lands taken by
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MEMORANDUM

To: Committee nentbers

FHom Chairman Coghill

Date: February 19, 1985

Re: B 141, Relinquishment of rights-of-way

As the attached background information will show, B 141 is
intended to release the State's claim to certain portions of highway
rights-of-way which were not clearly identified in land patents. This
has given rise to the problem faced by many landowners who live or hold
land adjacent to highways the State now wishes to upgrade, straighten or
expand and who have been or could be abruptly and without compensation
deprived of land they assuned wes theirs, and which their legal
documents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government
through public land orders or as a result of various Acts of Congress
during territorial days, and did not necessarily nmeke their way either
to the homesteaders' patents or the district recorders' offices. This
has subsequently caused heavy liabilities for the state's title
insurance companies, who traditionally insure property based upon what
has been recorded at the recorder's office, not upon whathas been
published in the Federal Register.

As this problem has evolved, the State Supreme Courthas ruled that
the State's clains to the rights-of-'..'ay are valid, and therefore, title
insurers are liable for any claims by the insured for takings for which
the State has declined to compensate the property-owner. Of course,
this presumres that the property-owner has title insurance. In the nmany
instances where the property-owner does not, he or she is simply out of
luck, and has no recourse to gain compensation.

The background material will nore completely go into the history of
the problem, however, a brief explanation of the enornous fiscal note
may be in order. W& are not sure how DOI/F- generated this much fiscal
impact, but assune they have figured the repurchase price at top market
value, and of the entire width of right-of-way (in other words, the
entire 300 or 50 feet, riot just the portion they will actually need to

expand a road).

4TAFP SYNC?®"S 16



US Department Alaska Division P.0. Box 1648
of Transportation Juneau, Alaska 99802

Federal Highway
Administration

February 19, 1985 HRW-AK
013

R. J. Knapp, Commissioner

Alaska Department of Transportation
and Public Facilities

Juneau, Alaska

Dear Commissioner Knapp:
Senate Bill 141

We have reviewed Senate Bill #141 introducted in the State Senate
February 8, 1985. .This Bill issimilar to previously introduced
legislation and we sill have the following concerns:

1. If the right-of-way remaining will only include the road
shoulders and the ditching, several problems are envisioned.
There may not be sufficient sight distance to provide for the

safety of the traveling public, as you would be wunable to clear
vegetation on the inside of curves. You would be unable to
clean ditches and maintain structures without encroaching on
other properties. There would be no mechanism to prevent

construction of facilities next to the traveled way.

2. It was the intent of the Federal Government in estabishing
Public Land Orders to provide land for highway <construction at
no additional expense to the states or the United States. If
the State of Alaska should choose to abandon this right, and
later find that this right-of-way is necessary for the
construction or operation of the highway, there can be no
Federal reimbursement for funds expended by the State of Alaska

for reacquisition.

Sincerely yours,
J

Division Administrator



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQLEST HSCAL CETAIL - .
Bill/Resolution No.: Agency Affected: Transportation &Public Facili
Title An Act releasing claims of  Program Category Affected: -
State land within certain rights of Design and Construction

Sponsor: Coghill way BRJ Program or Subprogramis) Affected:

Requestor™
Date of Request: February 15, 1985

EAEADITURESRBVENLES  (Thousands of Dollars)

RV bp F Fr 87 Fr 83 FY 89 Fr 9O
CFERATING

100 PERSONAL SERVICES oS s 75 s 75

200 TRAVEL 15 15 15 15 15

300 CONTRACTUAL 1.750 1.750 1,750 1,750 1,750

400 SUPPLIES
500 EQUIPMENT

500 LAND & STRUCTURES 225500 225500 225500 225500 225500
700 GRANTS, CLAINS

800 MISCELLANEOUS I
TOTAL GFERATING >271.840 227340 227340 227.340 227.340

ChPIlimL
C REVENUE

RINOING  (Thousands of Dollars)

JENCRNL rurdi 227,340 227 340 227,340 227.340 227.340
FEDERAL A" IDS : 1

OTHER ! )

TOTAL " 1

POSITIONS

U -idic 1 .

ART-TIME )

TEMPORARY )

ANALYSIS Attach a separate page if necessary

See attached Analysis

Prepared By: Milton H Lentz Phore 4652985
Division: Standards & Tecfyfical Date: i-eoruary 14, f985
Approved by Conmmissioner % /tnrr

Agency: Departrrent of Trail

Distribution (by Agency p paring fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Managenent and Budget
Impacted Agency(ies) 711184



D<apkR. of Transportation & Pufedk FadiiHes

B**.L NO: Senate Bill No. 141 APPROVEDA

am

Tjxle: An Act releasing claims of the State . -
date- a-15-g1i -

.to land within certain rights of way

The Department of Transportation and Public Facilities opposes Senate Bill 141.
This bill would have a major negative impact on the State of Alaska. It could
restrict our ability to serve the public effectively and create a heavy finan-
cial burden for the State. In addition, there is a concern that, if this bill
is enacted into law, it will jeopardize present or future federal-aid partici-
pation in highway rights of way.

The validity of these easements has been reviewed by the U.S. Suprene Court and

the passage of this bill would reverse any legal grounds already established
through the judicial system.

For further information call Susan Fleischhauer at 465-3900.



ANALYSES OF FISCAL NOTE FOR SENATE BILL 141

TLis bill would relinquish highway easements created by the federal government
under several laws and land orders. Most of the highway rights of way in the
State would be affected. This bill would relinquish or vacate all those
rights of way except those portions which are physically occupied on the ef—
fective date of the Act. Under this Act, the adjacent lanoowners would imme—
diately become owners of the affected rights of way except those portions be—
tween slopes and ditches.

The enactment of this bill would put the Department in the position of having
to purchase any rights of way needed for planned expansion, maintenance (brush
cutting and snow storage), protection of wutility permit areas, permitted
encroachments, etc.

The cost of almost all future upgrading or widening of existing highways and
the building of planned highways would be increased drastically because of the
expense of acquiring additional right of way. This bill would also affect
federal funding on federal-aid projects. It is the Federal Highway Adminis—
tration™ position that there <can be no federal reimbursement for funds ex—
pended by the State of Alaska for the acquisition of right of way from lands
subject to the reservation contained in the 1947 Act.

This fiscal note is based on the following assumptions:

1. Primary highways normally control 300-foot rights of way 1in general but
physically occupy 100 feet for the actual roadway.

2. Secondary highways normally control 200-foot rightsof waybut physically
occupy 60 feet for the actual roadway.

3. The State would have to reacquire approximately one half the relinquished
rights of way forplanned expansion, maintenance, clear zones, utility
permits, etc. This would have to be done as expeditiously as possible to

satisfy maintenance agreement obligations with the federal government on
federal-aid highways.



«Cangrcaanf June 1, 1% (52-tal. 6% as amended by the Act of July 16 1% (59 w;'fe

grtrtfsiiaw rw pptsTrannuhsricm ooaixatrtijpeCc ‘tat. ), the clInln of Verrxn Ler_-.e lofatedt
m hu been established and that the requirements of law pertaining to the claim have been met. for the
“fulkm ingHlcaeriUvl land: * - - * . -y,
.( wem ; § . n Seonri HerWlan, Alaska. WA -Ti- e

.- W . 3B Lotisl

- The area described eontnina 250 acres, according to the odkls! plat of ">+ surrey of the "Ev
naid land, on file in the Bureau of Land Msnsgrment: Pependent Resurvey orficJally filed
hp.-1l
P XOtV KNOW YE, That the UNITED STATES OF AMERICA. in consideration of the promises,
POES HEREBY GRANT unto the said claimant and tothe heirsofthe said claimant thetractabove
described; TO HAVE AND TO HOLD the same, together with all the rights, privileges, immunities, -
and appurtenances, of whatsoever nature, thereunto belonging, unto the said claimant and to the heirs
aud assigns of the said claimant forever; subject to (1) any vested and nccruod water righta fnr min-
ing, agricultural, manufacturing, or other purposes, and rights to ditches and roservoirs used in connec-
tion with such water rights, as may be recognized and acknowledged by the local customs, laws, and
decisionsof courts: (&) the reservation of a right-of-way for ditches or canals constructed by the author-
ity of the United Slates, in accordance with the act of August (& Stat- :91 I*.S. C. see.
9.{3‘ aud (3) the reservation of a right-of-way for roads, roadways, highways, tramways, trails, bridges,
and appurtenant structures constructed or to be constructed by or under authority of the United States
or by aithState created out of the Territory of Alaska, in accordance with the act of July <6L

Stat- - U. S. C. aec. d). There is also reserved to Die United Stales a right-of-way fur the
cﬁﬁ%i %of rail s, telegraph and ephone lilies, in accordance with section 1ofthe actof March
z sulL, 40 U. S. C. sec. Excepting nnd reserving, also, to the TnHod

States, nil ol’. rau, snd other nilnem | deposits. In the land so patented, tofcther

vith the rirht to prospect for. mine, end remove the anm according to the provisions

or sold Act of June This patent ds subject to a rlrht-of-usy not exceeding . mu>
-%feet Ir. uldth, for roaid-my end public utilities purposes, to be located alone the RK?

south nnd east brundvrles of said land. Ats'T
Poserrla-unto the "nltod States, Its rorzIttos or Itcoraoi, tho rl -ht ts, or.ter
' irv>n, oeci— ard as-, on;/ -url or all of scl=lands for the pur-'vsas "ro~Ild=4 In the
Act of J’lr-o 1920 (M Stat. IJciy) and susjo-t to tho c-r.iltl-ns ar'.d Ilr.1taM -ns
of Soet'.sa Si; of said Act, _nr ar.or.ded b;/ the Ant of Au-ist A -~JStat. jEv).
IN Testimony WIIERror, the underaigned authorized ollker of
the Bureau of Land .Management in _accordance with the
provisions of the Act of June 17 ]%(&Slat, 476 has,
nnticlK :n.ltrl . In the name of the United States, caused these letters to bhe V.-
eLirilfd «BW . made Patent, and the Seal of the Bureau I» be hereunto ¢ ;-3
Al -a 0 S affixed,
*ula i i «"P, Civen under my hand, in the District of Columbia, the
‘I'p ‘ t/ir /i - FOURTH day of OCVOTER in the 7§ar of
/ .Minina siomt 2. uur Lord one thousand nine hundredand FFTTA"T
OUIVgitt—mmaz - A . 3—, andef the Independencesf the United States theonemumdied
- -~ Jy/ A and EIGHTIETH,
For the Director, Bureau of Land Management.
By - /ISSLuc-
Acting Or/,Tw.w.EODC Sactloo

Patent Number— 7 'e<>«»
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HIGHWAY RIGHT-0OF-WAY

Alaska Highway

Through Roads
a. Richardson Highway
b. Glenn Highway

C. Haines Highway

d. Seward-Anchorage Highway (exclusive of that part thereof within

boundaries of the Chugach National

e. Anchorage-Lalce Spenard Highway

f. Fairbanks-College Highway

Feeder Roads
a. Abbert Road
b. Taylor Highway

(o Palmer-Matanuska-Wasilla-
Knik Road

d. Glenn Highway Junction-Fishook

Junction-Wasilla-Knik Road
e. Slana-Nebsana Road
f. University-Ester Road
Road

g- Kenai Junction-Kenai

h. Manley Hot Springs-Eureka Road

i. Paxon-McKinley Park Road

j- Iditarod-Flat Road

Local Roads
right-of-way)

TrtKOOCrtt- #

(unidentified by name;

op

Forest)

k. North Park Boundary-
Kantishna Road

1. Nome-Council Road

m. Seward Peninsula-Tram

n. Northway Junction-
Airport Road

0. Palmer-Finger Lake-

Wasilla Road

Road

p- Central-Circle Hot Springs-

Portage Creek Road

qg- Sterling Landing-Ophir Road

r. Dillingham-Wood River

S. Nome-Bessie Road

feet either side of center line

Road
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FEDERAL ncT I9H7

418

July 24,1047
[U'R. 154
[Public La'v 229

Alaska.

48 U. 8. 0. (S32la-
321.

Reservation of rlpht-
of-way for roads, etc.

Payment for Taluo
of crops, etc.

PUBLIC LAWS—CHS. 313-315-JULY 24, 1017 [01 stac.

[CHAPTER 313]
AN ACT

To amend the Act entitled "An Act providing for the transfer of the duties
authorized and authority conferred by law upon tue board of road commis-
sioners in the Territory of Alaska to the Department of tho Interior, and for
other purposes”, approved Juno 30, 1932.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That tho act entitled
“An Act providing for the transfer of the duties authorized and
authority conferred by law upon the board of road commissioners in
the Territory of Alaska to the Department of the Interior, and for
other purposes”, approved June 30, 1932 (47.Stat. 446), IS hereby
amended by adding at the end thereof the following new section:

“sec. 5. In all patents for lands hereafter taken up, entered, or
located in the Territory of Alaska, and in all deeds by tho United
States hereafter conveying any lands to which it may have reacquired
title in said Territory not included within the limits of any organized
municipality, there shall be expressed that there is reserved, from tho
lands described in said patent or deed, a right-of-way thereon for
roads, roadways, highways, tramways, trails, bridges, ana appurtenant
structures constructed or to be constructed by or under the authority
of the United States or of any State created out of the Territory of
Alaska. When a right-of-way reserved under the provisions of this
Act is utilized by the United States or under its authority, the head
of the agency in charge of such utilization is authorized to determine
and make payment for the value of the crops thereon if not harvested
b¥ the owner, and for the value of any improvements, or for the cost
of removing them to another site, if less than their value.”

Approved July 24, 1947.

FEOEIzau mo H-I&HWAf - H: <

ALASKAN ASSISTANCE

Sec. 138. (a) Subsection (b) of section 7 of the Federal Aid
Highway Act of 1966 is amended to read as follows:

"(b) There is hereby authorized to be appropriated for construc-
tion of Federal-aid highways of the State of Alaska, out of the
Highway Trust Fund and in addition to funds otherwise made avail-
able to the State of Alaska under title 23, United States Code, $20,-

43. 23 U.S.C.A. }307(b). 44, 23 U.S.C.A. 5 606.

2028

000,000 for each of the fiscal years ending June 30, 1972 and June
30,1973."

(b) Any right-of-way for roads, roadways, highways, tramways,
trails, bridges, and appurtenant structures reserved by section 321
(d) of title 48, United States Code (61 Stat. 418, 1947), not utilized
by the United States or by the State or territory of Alaska prior to
the date of enactment hereof, shall be and hereby is vacated and
relinquished by the United States to the end and intent that such
reservation shall merge with the fee and be forever extinguished.

fe

deralacts o+ m |%\Om



HILL SHEFFIELD, GOVERNOR
REPLY TO:

DEPARTMENT OF LAW 7 J08L 1 4ih A VENUE

ANCHORAGE. ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

O 1st NATIONAL CENTER
100 CUSHMAN ST.
E 400

SU

FAIRBANKS. ALASKA 99701
March 5, 1985 PHONE: (907) 452-1568

PO

H K -STATE CAPITOL
JUNEAU. ALASKA 99811
PHONE: (907) 465-3600

465-3603

{ e
(@)
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Mr, Blake Call, Secretary
Senate Transportation Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Request for Opinion on S3 141
Our File: 366-380-85

Dear Mr. Call:

This letter 1is in response to your vrequest for our
analysis of SB 141 which has as 1ts subject matter Public Land
Orders 601, 757, 1613 and Department Order 2665.

Public Land Orders 601, 757, 1613 and Department Order
2665 are responsible for the creation of 80 percent of the public
road rights-of-way 1in Alaska. Moreover, the legal validity of
the rights-of-way and easements created by these land orders was
upheld by the Alaska Supreme Court against numerous legal chal—
lenges raised by the Alaska Land Title Association in a case that
went all the way up to the U.S. Supreme Court. See Alaska Land
Title Association v. State of Alaska, 667 P.2d 714 (Alaska 1983),
cert, denied, 104 S.Ct. 704 (1984).

The effect of SB 141 would be to require the state to
vacate and relinquish to certain private landowners significant
portions of public highway rights-of-way that were created by PLO
601, PLO 757, PLO 1613"™ and D.0. 2665. Specifically, those
portions of the rights-of-way not physically occupied on the
effective date of the bill would have to be relinquished by the
state.

i _~ There are at least two major Iegal concerns raised by
this bill. The first involves article IX, section 6, of the

Alaska Constitution. This provision reads as follows:

Section 6. PUBLIC PUB.POSE. No tax shall be
levied, or appropriation of public money made, or



Mr. Blake Call, Secretary March 5, 1985
Senate Transportation Committee Page 2
Alaska State Legislature

366-380-85

public property transferred, nor shall the public
credit be used, except for a public purpose.

The easement rights created by PLO 601, PLO 757,
PLO 1613, and D.0O. 2665 are held in common by the general public.

These rights, therefore, are a form of public property. The
clear effect of Senate Bill 141 is to transfer this public prop—
erty to certain private individuals. This 1s so because the

bill, while relinquishing public road easements held in common by
the general public, bestows the right to the fair market value of
these easements upon those private landowners whose property was
previously subject to them. See sections 2 and 3 of SB 141. The
bill, in effect, transfers public property to private individuals
who would not pay anything to the state for the value of the
rights transferred to them. Such a transfer, on its face, would
appear to violate the public purpose provision of the state Con—
stitution. This 1is underscored by the fact that the public, if
It requires the vacated road -easement area for future road
improvement, must purchase it back from private ownership. Only
these private individuals would benefit from this arrangement and
the repurchase costs would probably be significant. Thus, 1t is
difficult to understand how this bill would not violate the pub—
lic purpose requirement of article JX, section 6, of the Alaska
Constitution that must be met whenever public property7 1is
transferred. 1/

A second legal difficiiity concerns article 1, section
1, of the Alaska Constitution. This provision provides that all
persons are entitled to equal rights under the law and, converse—
ly, prohibits unfair distinctions between classes of persons.

1/ Because this bill would eliminate significant portions of
public road easements, it would most |likely have a negative
effect on public access to various areas of the state. As a
result, SB 141 appears to be 1inconsistent with article VIII,
sections 1 and 2 of the Alaska Constitution. Article VIII,
Section 1 states that i1t is the policy of the state "to encourage
the settlement of its lands and development of its resources by
making them available for maximum use consistent with the public

interest.” Article VIII, section 2 requires the legislature to
"provide for the utilization, development, and conservation of
all natural resources belonging to the state . . . for the

maximum benefit of i1ts people.”
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See Ale v. State, 484 P.2d 677 (Alaska 1971); Leege v. Martin,
379 P.2d 447 (Alaska 1963)

The effect of this bill is to divest the general public
of i1ts right to utilize significant portions of the public road
easements created by public land orders. Since the effect of
this divestment would be to eliminate the public®s right to claim
these public road easements, only those private individuals own—
ing land fronting on the public roads created by these Iland
orders would benefit from this divestment. That is to say, after
the effective date of this bill, the public, acting through the
state, would have to purchase from this class of individuals the
right to use the same public road easements that were previously

owned by the public.

In sum, as matters stand now, the public road rights
granted by these land orders are owned by all members of the pub—
lic in common. Should this bill become law, 1t would mean that
the cash value of these rights, rights which were formerly held
by all, would be granted to a class of property owners, i.e. ,
those individual property owners fortunate enough to own land
fronting on the very roadways created by these public land or—
ders. Thus the practical effect of this bill 1iIs to take away
potentially valuable property rights owned by the general public
as a whole and bestow the right to the fair market value of these
rights upon a class of private individuals. Since article |1,
section 1 of the Alaska Constitution adopts the principle that
"all persons are equal and entitled to equal rights, oppor—
tunities, and protection under the law,” the granting of special
privileges by this bill to a particular class at the expense of
the public may very well violate this provision.

At present, only one class of persons exists relative
to the public road easements created by these public land orders.
This class 1s made up of members of the general public who own
these public road easements 1n common. Should this bill become
law, these easement rights would, 1in effect, be taken from the
general public. 2/ The right to the cash value of these public
road easement rights would then be bestowed, not on the general

2/ This "taking™ from each member of the public by itself may
violate article X111, section 16 of the Alaska Constitution which
provides that "no person shall be involuntarily divested of

his 1interests in lands . . ." unless the divestment 1is for a
public purpose and he 1is paid just compensation.
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public as a whole, but c-1 a special class of property owners.
This Dbill, in effect, would create two classes of persons: the
class of all those members of the general public who do not own
real property fronting on the roadways created by the public land

orders and the class of those property owners who do own property
fronting on the roadways created by these public land orders.

This latter class would then be given the right to the fair mar—
ket value of the easements previously owned by the entire public.

It is likely that such discriminatory treatment 1is barred by
article 1, section 1, of the Alaska Constitution.

Sincerely,
NORMAN C. GORSUCH
ATTORNEY GENERAL

By; "vbJd2 UYI~VI

Jauk B. McGee
Assistant Attorney General



PERCENTAGE OF AREA SUBJECT TO PLO TAKINGS WITHOUT
COMPENSATION *

Due to the existing Alaska Supreme Court cases 1irJicating
that land homesteaded after August 10, 1949 may have the
easements taken without <compensation, the following are best
guess estimates of 1land in the following areas that would be
subject to taking without compensation:

Anchorage - 60%-75%
Kenai - 90%

Fairbanks - 5%-10%
Juneau - 5%-10%

As you can see in the Anchorage and Kenai areas, this means
that the majority of the land bordering these roads may be taken

without any compensation whatsoever.



OWNERS V. MORTGAGEE®S TITLE INSURANCE POLICY

A point was made at the Hearing 3-6-85 for Senate Bill 141
that banks required insurance policies on mo3t of the 1ivban
transactions. However, there is a basic distinction between an
owner % policy and a bank"s policy known as a mortgagee"s
policy, The owner®s policy insures title to be 1in the name of
the fee owner of the property, e.g. John Smith. The mortgagee®s
policy does not insure title 1is held 1in any particular person,
but only insures that the mortgage to the bank has a certain
priority as to other recorded 1instruments. Many times an owner
pays for a mortgagee®s policy, but does not pay for an owner"s
policy whereby he 1is not insured and 1in fact if loss occurs to
the lending institute, the title 1insurance company may sue the
owner under the doctrine of subrogation to recover any losses.
Often times,a mortgagee"s policy is the only one acquired and
that owner"s gouninsured as to their property. This is

especially true in more rural areas.
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The Honorable Frank Murkowskl
>United States Senate
317 Hart Building GROH, EGGERS & PRICE

Washington, DC 20510

Dear Frank:

I have been informed that representatives of the Alaska Land
Title Association (ALTA) may a3k yon to consider introducing
legislation concerning highway easements created by public
land orders and department orders issued by the Department
of Interior from 1943 through 1958. I am writing to let you
know of our strpng opposition to such legislation, for the
reasons detailidbelow”

The central issue is whether existing State and federal
statutes limit the State®s right to utilize public road
easementB granted by particular public land orders and
department orders. The Alaska Supreme Court has clearly
disagreed with ALTA"s view that existing laws (the Alaska
Right-of-Way Act of 1966 and AS 34.15.290) prohibit the
State from utilizing the powers granted in Public Land Order
601 and Department Order 2665 to expand or widen public
roads. In January 1984, the U.S. Supreme Court denied
ALTA"s request to review the Alaska Supreme Court decision.

With statehood, the road powers originally granted by a
series of Department of Interior public land orders and
department orders were transferred to the State. In 1966,
the Alaska Legislature limited those powers. The Alaska
Legislature has recently considered legislation further
limiting those powers but has not acted o:i it to date.

We believe that federal legislation in this area would be an
unwarranted intrusion into matters best addressed, if
necessary, at the State level.

The Alaska Department of Transportation and Public
Facilities estimates that the total monetary impact to the
State®"s road program could ultimately reach several hundred
million dollars if the ALTA proposal were enacted.



The Honorable Frank Murkowski Page Two
November 19, 1984

Property owner* purchase title insurance precisely to
protect themselves from the problems presented by the
present situation. To enact legislation absolving the title
industry of its responsibilities for this issue would simply
shift tne costs that the private entity has agreed to bear
by contract on to the public.

The Alaska Supreme Court®s decision in this matter also
determined that the publication of the Department of the
Interior orders in the Federal Register provided proper
notice and that the title industry should have been

cognizant of the effect of the orders. It should be noted
that title companies now exempt these rights-of-way from
their 1insurance policies. Consequently, they have already

taken steps to limit their contractual liability.

I appreciate your consideration of our views. Please let me
know if you have any questions or comments.

Sincerely

Bill
Governor

cc: The Honorable Ted Stevens
United States Senator

The Honorable Don Young
United States Representative

The Honorable Norman Goreuch
Attorney General
4
The Honorable Diehard Knapp
Commissioner
Department of Transportation
and Public Facilities

Mr. John W. Katz
Director, Washington D.C. Office



U.SDepartment Alaska Division

of Transportation

Federal Highway
Administration

RO. Box 1648
Juneau, Alaska 99802

March 8, 1985 HDA-AK
013
R. J. Knapp, Commissioner
Alaska Department of Transportation
and Public Facilities
Juneau, Alaska
Dear Commissioner Knapp:
Sena”e_ Bi _11 141
The enclosed is a paper Gary... Wilson did for me explaining the
differences in 1947 Act easements and Public Land Order (PLO)
easements. Since the 1947 Act easements in essence no longer
exist 1 think it would be helpful to all of wus if discussions,
including examples, only referred to PLO easements.
Our office would certainly be willing to work with you in
resolving this issue. The resolution would seem to tie in with
your plan to develop an immediate, intermediate, and long term
program of proposed improvement projects. Once this 1is done you
could determine which of the proposed improvements involve PLO
easements. We could then agree to the number of lanes needed, and
a typical section, including shoulders and ditches; plus any
additional areas needed to maintain your roadway. Lands beyond
what we agree are needed could then be unencumbered by PLO
easements.
The mechanics of how this could be recorded needs to be explored.
For instance, could the right-of-way lines be established from
areial photography and mathematical calculations? Would something
like this be recordable? I f so, this could be done rather
quickly. However, if a physical survey 1is needed | can see this
resolution would be quite costly and time consuming.
IfT at some later date it was determined Jlands outside our agreed
to right-of-way 1limits were needed for a roadway improvement, we
would participate in the acquisition even though it may be lands
previously included 1in Public Land Orders.

Sincerely yours,

Barry F. Morehead

Division

Enclosure

Administrator
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From:
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USDepartment
ofSFPan?spoFPaHon
Federal Highway
Administration

Senate Bill 141 Date: March 7, 1985
Reply to

Division Right-of lay Officer Attn, of: HRW - AK

Juneau, Alaska 013

Mr. Barry F. Morehead

Division Administrator

Federal Highway Admininstration
Alaska Division

Juneau, Alaska

The testimony and material presented at the Senate Committee
hearing on March 6, 1985 <confused Public Land Order (PLO) right-
of-way with "47 Act" right-of-way. The pertinent differences that

were not explained are:

"47 Act": 1. Was established by an Act of Congress effective
7/24/47 and codified into 48 USC, Section 321.d. It
reserved from subsequent lands patented, a
right-of-way. The right-of-way was available to the
United States or any state created out of the

Territory of Alaska.

2. It was repealed by Public Law 86-70, the Alaska
Omnibus Act, effective July 1, 1959, however, the
reservation contained in patents 1issued between 1947
and 1959 remained valid.

3. It was specifically noted in patents issued between
1947 and 1959.

4. Specific areas or locations were not identified in
the patents

5. The State of Alaska relinquished their right to any
unutilized reservations by the Alaska Right-of-Way
Act of 1966.

6. The Federal Government relinquished their right to
any unutilized reservations by Section 138 of the
Federal-aid Highway Act of 1970.



Mr. Morehead -2- March 7, 1985
PLO: 1. Established a withdrawal from Public domain which was
subsequently changed to an easement and established and/
or revised corridor widths by:
Executive Order 9145 dated 4/23/742.
PLO 12 dated 7/20/42
PLO 84 dated 1/28/43
PLO 270 dated 4/5/45
PLO 386 dated 7/31/47
PLO 601 dated 8/7/10/49
PLO 757 dated 10/16/51
Secretarial Order 2665 dated 10/16/51
Amendment #1 to 2665 dated 7/17/52
Amendment #2 to 2665 dated 9/15/56
PLO 1613 dated 4/7/58
The above were 1issued by the Executive Branch rather than
the Congress.

2. They established the original <corridor for the Alaska and
Glenn Highways. They withdrew from Public Domain a
£feci.fi.c wi.d*h <corridor along existing highways. They
changed the withdrawals to easements.

3. The withdrawals or easements were not identified in
patents issued by the Federal Government nor were they
recorded

4. The withdrawals or easements were not affected by the
Alaska Right-of-Way Act of 1966 or Section 138 of the
Federal-Aid Highway Act of 1970. The hearings and
introductory remarks pertaining to these pieces of
legislation always referred to 48 USC, Section 321d or the
"47 Act” with no mention of Public Lands Orders.

Insummary, the "47 Act"” reserved an area from the land patented
but did not 1identify where it was. The PLO 1s created an easement
over the land and located it by designating the highway name and
corridor width.
The question of payments and reimbursement was raised but not
sufficiently answered.
Prior to 1966:
the State of Alaska did not pay for land utilized under
provisions of the "47 Act"™ or within the PLO corridors. Since
there was no expense, there was no federal-aid reimbursement.



Mr. Morehead -3- March 7, 1985
From 1966 to 1970:
the Sta”e of Alaska paid fair market value for right-of-way
covered by the "47 Act" but there was no federal-aid
reimbursement for these expenses (see attached listing of
parcels and amounts expended prior to 5/1/67).
The State of Alaska didnot pay for land within the PLO
corridors.
From 1970 to the present
the State of Alaska has paid fair market value for right-of-
way covered by "47 Act" andfederal-aid funds have
participated in the expense.
The State of Alaska has not paid for land within the PLO

corridors.

At tachment



M EMORANUDUM State of Alaska

William J. Niemi
T0: Interim Regional Administrator date: May 1, 1967

Federal Highway Administration
FILE NO: 23-2900

Juneau
: Calvin Ringgenber 1
ATTN: ) gg _g subject: Small Tracts and Right of Way Act
Regional R/W Officer /A
FROM: Dick Chitty = S
Chief Right of Way Ageritd"" A
Department of Highways
Juneau
We have enclosed a copy of our listing of parcels for which land payments

have been made in accordance with the State Supreme Court Opinion No. 322

for Small Tracts as well as the Right of Way Act as passed by the 1966
Legislature. The listing as submitted is subject to change as it has been
necessary to obtain additional title®” information on some projects and parcels.

Additional 1listings will be furnished on a monthly basis as requested in your

memorandum of April 7, 1967.

£ "IN?1
Attachments: As stated iss 1



SUBJECT SUBJECT

TO TO
PROJECT PARCEL 47 ACT SVALL TRACT ACT LAND DAMAGES
S-0461(1) 10 X $ 2,300.00
- 16 X 625.00
/e 4 X 65.00
S-0490(2) 30 X 176.40
12 X 205.83
15 X 206.25
/8% ./ 17 X 165.00
20 X 206.25
32 X 139.65 $1,800.00
24 X 173.25
72L X 2,226.00 1,000.00
11 X 165.53
18 X 247.50
23 X 123.25
34 X 147.50 66.53
4 X 772.87
9 X 209.10
10 X 208.00
13 X 165.00
14 X 206.25
16 X 247.50
19 X 206.25
21 X 173.25
22 X 173.25
25 X 173.25
26 X 151.80
27 X 151.80
28 X 173.25
29 X 174.30
31 X 139.65
33 X 200.40
70 X 1,898.20
70C X 825.00
70D X 127.60
72 X 7,384.50
62 X 2,225.00
63 X 3,000.00
63A X 132.00
63B X 75.00
66 X 2,350.00
69 X 3,038.00 229.00
70A X 1,125.00
70B X 800.00
72B X 70.00
T2E X 240.00
72H X 459.00 177.00
72] X 740.00 230.00



SUBJECT SUBJECT

TO TO
PROJECT PARCEL 47 ACTSMALL TRACT ACT LAND DAMAGES
S-0490(2) M X $1,042.50 $ 500.00
72G X 330.00
72N X 341.00
72k X 330.00
T2A X 975.00 135.00
65 X 1,682.00
T2F X 354.00
72D X 1.050.00
59 X 650.00
67 X 150.00
S-0501(1) 30 X 1.250.00
- 7 X 137.84
el - 15 X 193.42
17 X 195.05
26 X 368.47
14 X 194.23
21 X 255.80
6 X 289.70
16 X 195.86
23 X 239.89
24 X 276.85
S-0512 (2) 1109 X 629.75
- = * X X 755.70
oTAUNr&r X 2.516.33
1111 X 755.70
1114 X 629.75
1402 X 629.75
1120 X 7,000.00
S-0547 (6) 16 X 1,222.84 4,980.96
X 1,023.56
@ o . ;(( 586.73
6,263.75
e/ 34.50
9 X 925.65
11 X 806.70
12 X 648.00
14 X 970.00
15 X 562.50
19 X 1.056.00
S-0520 (8) 5A X 475.00
8/VA . ~B X 790.00
nd X 1.700.00
X 1.500.00
5C X 545.00
5D X 1.625.00
8 X 1?100.00
10 X 1,450'.00
4 X 875.00

7 X 650.00



SUBJECT SUBJECT

TO TO
PROJECT PARCEL 47 ACT SMALL TRACT ACT LAND DAMAGES
S-0549(1) 12 X $ 276.00
13 X 296.22
~ 14 X 296.22
X 265.88
15
v 16 X 265.88
17 X 296.22
18 X 296.22
19 X 463.59
S-0959(I) 12 X 33.43
i 15 X 40.80
Jty&UA 16A X 41.15
£ by 17A X 29.48
20A X 570.06
21 X 223.52
22 X 186.00
23 X 165.76
28 X 56.65
29 X 54.79
S-0970(2) X 116.76
X 275.04
- 9 X 1,342.00
¥ 10 X 2,044.50
15 X 16.63
17 X 32.55
18 X 26.39
22 X 1,252.80
23 X 1,037.70
24 X 494 .96
24A X 186.90
28 X 1,276.92
F-021-1(3 096 X 1,623.65
AhAailc e L,
F-021-1(14) 6 X 1,323.00
f 1 X 652.40
8 X 652.40
9 X 1,401.00
22 X 320.00
23 X 3,431.00
25 X 5,813.00
27 X 3,440.98
28 X 1,197.70
20 X 2,070.00
21 X 241.00
20A X 35.00
17 X 2,314.00
18A X 384.00
& 27A X 1,128.57



SUBJECT SUBJECT
TO TO

PROJECT PARCEL 47 ACT SMALL TRACT ACT LAND
F“062“4 (11) 29 X $966.85
(ZrEcizyo 31 X 765.50
nAB i 24000

x| * .
C-*L*a) 12 X 529.65
33 X 701.80
F-095-8(5) 13 5,252.00

Qu*ler
& U U 7N
J87at f2<uld $"
c £11raM v

L7 < & ,<,Ffb/7

DAMAGES



April 10, 1985

MEMORANDUM

To: Senator Coghill

From; John Manly

Re: Conversation with CI if Groh

1 spoke with Clif Groh this afternoon regarding SB 141, as you requested
and with the following result: He said that they are apparently not
going to get much out of the Congressional delegation, as they have
"bigger fish to fry'". Their next move is to prepare a proposed
resolution for introduction by you that would ask two things of the
federal government. First, that the federal government recognize the
PLO easements as having been created as a result of the 1947 Act, and
then that the Federal Highway Administration be directed to participate
in compensating for the easements, as passed by the 1970 Act.

Cl if said Mike Price and Mike Condon are working on the resolution and
he would have the draft iIn the mail to us by Friday. 1 told him you
would be out of town until Wednesday, but that I would get the draft in
the works and out of Legal Services by the time you got back, so it
could be iIntroduced next week.
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March 21, 1985

Senator Ted Stevens
United States Senate
502 Hart Building
Washington, D.C." 20510

Senator Frank H. Murkowski
United States Senate

Hart Build |ngD

Washington, D.C.

Congressman Donald E. Youn%
2331 Rayburn_House Offlce ldg
Washington, D.C. 20515

Re: PLO 601 and 1613

Gentlemen;

| am addressing this, joint letter to you to update our
attempts to pass State legislation solving the publ|c land order
highway easement issue Wwhich has been the subject of both
previods correspondence and personal meetings. We have
Introduced State legislation and met on several “occasions, with
both the Governor and his Commissioner of Transportation Rlchard
KnaPp, in an effort to soIve this problem for the people of the
State of AIaska Unfortunately, | cannot report any significant
progress between the State Administration and us to eliminate the
unfairness of these undisclosed, federally-created easements.

As you are aware, Governor Sheffield has asked the Alaska
Congressional Delegation to refrain  from introducing federal
legislation and contending that this is a State problem that is
to” he solved intrastate. - However, the Administration's efforts
so far have been Iimited to a preliminary agreement that the
State m|%ht pay for |mprovements constructéd within the rights-
of-way it accompanied by federal agreements to allow federal
match|ng to re|mburse the State for those expenses.

Senator Jack Coghill introduced Senate B ill 141, a Committee
ubstitute of which 1s enclosed for your reference. This hbill
alls for the State of Alaska to not give up the easements, but

20510

S
c



Senator Ted Stevens ,
Senator Frank Murkowsk|
Congressman Donald E. Young
March 21, 1985

Page 2

only pay compensation for that portion taken beyond the recorded
and recognized easements in any given year for widening projects.
We believe, with federal matching funds at approximately osbh,
this would result in minimal fisCal impact to the State on an
annua|| basis.  However, in an attempt to SlmplY' kill the
bill, the Administration has furnished to the Legisfation a s227
million per year fiscal note which totals over one billion
do IIa over five year period. | respectfully suggest that
Gover nor Sheff|eld s ‘letter stating that the mdtter “Should be
handled in-state was an attempt to place the issue in a forum
that he more readily controls and one where he could easily kill
the substantive aspects of the bill.

The Administration tentatively has agreed to support a com-
?romtse that would call for the "State of Alaska to pay (with
ederal matching funds avatlable as a condition) for "improve-
ments.” This would not compensate such people as Otto Schneider
who purchased from the federal government a |ve acre tract north
of Homer and subsequently had” the Sterm% dghwa take 1.s2
acres of it without compensation. neider's” patent was
silent as to any PLO easements.

As Commissioner KnaBp explained to us, even if the federal
government were to contribute 100 cents on the dollar for takings
of these highway rights-of-way under the federal matching fund
Program he  would not support our Senate Bill 141 hecauSe his
otal contribution per year js limited to $150 million and that
every federal dollar he spends for h|gh ay right-of-way acquisi-
tion"is core less dollar he can spend on highwdy construction. We
feel this att|tude is somewhat harsh in “light of his testimony
before the Alaska Senate Transportation “Committee where he
admitted that the easements were not shown in the patents, that
homeowners are not aware of their existence, and in organized
boroughs or municipalities, the owners have heen pay|n% taxes on
the property as if no easement existed. This Is not to mention
the fact that the wvarious GloeoRIe in the State paid for the
propteréy when they purchase e property as if no easement
existe

The only time we get any significant reaction from the
Administration is when "we meéntion the possibility that the
con gressmnal Delegation will attempt to pass a bill to declare
that takmg of these easements are void as violative of the
United States Constitution.  The only other alternative which
might succeed would be a combination of pressure  from the
Congressional Delegation on the Administration in combination



Senator Ted Stevens _
Senator Frank Murkowski
Congressman Donald E. Youny
March 21, 1985

Page 3

with a special apPropr|at|on to the State of Alaska of either 100
cents on the dollar for these particular highway acquisition
costs or a one time appropriation to the State”ip recognition of
the fact that_the errors were originally created by the federal
government. These bills could be ‘combined in the same effort to
Solve the PLO 1613 repurchase program which | am sure all of your
staffs are working on for disgruntled constituents.

Quite franfklzy_1 the bottom line is our client, and the people
ila

of the State of Zilaska, need the Congressional Delegation's help
either through introduction of the” bill or pressure on the
Administration to be more reasonahble than they have so far demon-

rated. The only other item which might be of some help would

Strat

be if U.S. Department of Transportation were to give an opinion
that PLO 601, 757, 1613 and Department Order 2665 were issued
Rursuant to the authority of and were to be interpreted as 1947
ct Reservations (48 USC 321(d)). With such an opinion we could
attempt to convince either the legislature, Alaska Department of
Transportation and Public Facilities or the Courts of the State
that the R|Pht—of—Way Act of 1966 and Senator Steven's Dbill of
1970 have aflready taken care of the problem,.

Unfortunately, we need to know what the Congressional
Delegation can do, if anything, to help us. Because of the time
constraints of the Alaska Legislature, we need to know that as
soon as possible.

Gentlemen, would you please consider the potential solutions

and advise us as soon as practicable.  Of course, we will be more
than willing to meet with you either in Anchorage or Washington,
D.C. to discuss this complicated situation in more detail if you
think that necessary.

Sincerely
GROH, EGGERS & PRICE

hf

cc. ALTA Steering Committee
Local ALTA



IN THE SENATE BY COGHILL

SPONSOR SUBSTITUTE FOR
SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act requiring just compensation for
the ulilization of certain rights-of-way
and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose
of this Act is to provide jJust compensation to land owners in
Alaska who are suffering economic hardship and physical and
mental distress by virtue of the state utilizing certain rights-
of-way created, withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
sec. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF PROPERTY WITHOUT COMPENSATION IS
BARRED. After the effective date of this Act, no agency of the
State may take, utilize, or occupy any right-of-way for a road,

roadway, highway, tramway, trail, bridge, or appurtenant struc-



ture created, withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
secs. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951)
beyond that portion physically occupied by a road, roadway,
highway, tramway, trail, bridge, or appurtenant structure on the
effective d*\te of this Act, without payment of jJjust compensation.

* Sec. 3. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The
provisions of this Act do not require the State to pay compensa—
tion for land physically occupied on the effective date of this
act by a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure constructed within the right-of-way
created, withdrawn, or reserved under the Acts of Congress and
the orders described in sec. 2 s." this Act; nor do the provisions
of this Act require the payment of compensation by the state for
taking, wutilizing or occupying an interest 1in an easement of
specific width set out 1in the original patent from the state or
federal government, whether or not physically occupied on the
effective date of this Act.

(b) Expansion beyond an existing road, vroadway, highway,
tramway, trail, bridge, or appurtenant structure requires the
payment of just compensation to the owner of the land only to the

extent that the state actually takes, utilizes or occupies beyond



the physical occupation as of the effective date of this Act.
The state has the burden of proof to show by clear and convincing
evidence the extent of the physical occupation which occurred
before the effective date of this act.

* Sec. 4. APPLICATION TO FEDERAL LAND. The provisions of
this Act do not require that the state pay compensation for
taking, utilizing or occupying a right-of-way that affects land
in which fee title is, on the date of the taking, utilization or
occupation, vested in the United States of America.

* Sec. 5. DEFINITION. As wused 1in this Act, “physically
occupied” means the construction of the actual roadway, 1including
its shoulders and ditching, highway, tramway, trail, bridge, or
appurtenant structures, before the effective date of this Act.

* Sec. 6. RETROACTIVE APPLICATION. This Act does not
relieve, alter, or void a voluntary conveyance of an easement
including an easement dedicated by plat.

* Sec. T. EFFECTIVE DATE. This Act takes effect immediate —

ly in accordance with AS 01.10.070(c).
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IN THE SENATE BY COGHILL
SENATE JOINT RESOLUTION NO
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Relating to the payment of just compen—
sation to landowners for certain rights-
of-way across land in Alaska.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Federal Government created certain rights-of-way for
highway purposes across land 1in the state under Public Land Order 601,
Public Land Order 757, Department Order 2665, and Public Land Order 1613;
and

WHEREAS the rights-of-way created by the Federal Government were not
identified 1iIn the patents 1issued to Alaska homesteaders nor were the
original homesteaders 1informed as to the location or true width of the
rights-of-way claimed for highway purposes by the Federal Government across
their land; and

WHEREAS the original homesteaders and their successors 1in interest
have had no knowledge of the claim of the Federal Government to the rights-
of-way along or across their properties and have often utilized and iIm—
proved the portion of the right-of-way claimed by the Federal Government;
and

WHEREAS the enforcement of the rights-of-way would be unfair to home—
steaders who entered their property between August 1949 and Alaska state—
hood 1in 1959; and

WHEREAS the rights-of-way created by the Federal Government were not
recorded in any territorial or state recording office for the purpose of
public notice; and

WHEREAS the right to utilize the rights-of-way for highway purposes

-1 -
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was conveyed to the state in 1959; and

WHEREAS the United States Department of Transportation has declined to
pay Tfederal highway funds to the state to allow the state to pay just
compensation to the landowners whose properties are affected by the rights-
of-way; and

WHEREAS U.S. Senator Ted Stevens has attempted 1in the Federal Aid
Highway Act of 1970, sec. 138, to require the United States Department of
Transportation to compensate the State of Alaska for money paid as just
compensation for the taking and utilization of the rights-of-way;

BE IT RESOLVED by the Alaska State Legislature that the Alaska delega—
tion to U.S. Congress introduce and support legislation to require
reimbursement by the United States Department of Transportation of the
State of Alaska for money paid by the state as just compensation for the
use of any right-of-way created, established, or claimed under Public Land
Order 601, Public Land Order 757, Department Order 2665, and Public Land
Order 1613; and be it

FURTHER PJSSOLVED by the Alaska State Legislature that the Alaska
delegation requests that Congress enact legislation preventing the Federal
Government or any successor-in-interest from utilizing the rights-of-way
without paying just compensation to the landowner.

COPIES of this resolution shall be sent to the Honorable Ted Stevens
and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don

"young, U.S. Representative, members of the Alaska delegation in Congress.
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