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In 1 9 7 6 / the Ala s k a  L e g i s l a t u r e  pa s s ed  its f i r s t  m a j o r  l e g i s l a t i o n  a ddressing

t h e p r o b l e m  o f  oil spills. It r eq u i r e d  oil spill c o n t i n g e n c y  plans, p roof 

•of financial r e s p o n s i b i l i t y  fo r  cleanup efforts, as well as provisions for 

charges agai n s t terminal users and oil t a n k e r s  based on the degree of spill 

risk t h e i r e q u i p m e n t  and operations presented. Funds c o l lected from the 

p r o g r a m  were to be u sed to develop a c o n t i n g e n c y  fund to m e e t  c l e a n u p  costs 

in the e v e n t  of a m a j o r  spill. The fund w a s  struck dow n by the courts, 

l e a v i n g  the o ther two p r o v i s i o ns  Intact.

In o rder to m a i n t a i n  the S t a t e 's  oil poll u t i o n  control program, a new bill,

HB 205, w a s  i n t r o d u c e d  by the 1979 L e g i s lature. This le g i s l at i o n  e x t ended 

th e  c o n t i n g e n c y  plans and financial r e s ponsibility to of f shore e x p l o r a t i o n  

a n d  production fac i l i t i e s , and oil barges. The new l e g i sl a t i o n  was to 

corr e c t  the d e f e c t s 1n t h e  1976 law and ensure that Alaska haa a strong 

p r o g r a m  for p r e v e n t i n g  and m i t i g a t i n g  the effects of an oil spill. C h a p t e r  

120, S L A  80, S e c t i o n  53 p r o v i d e d  51,5 4 2, 6 0 0  for HB 205 (FY 80), and p r o v i d e d  

a 51 mill i o n e x p e n s e  reser v e  an d  a fiscal note to s tart a n d  fund the Oil 

Pol lu t i o n  Control P r o gram. T h e  Spill Expense Reserve w a s  to pay c osts 

di r ectly I n v o l v e d  in the abatement, containment, and removal of a d i scharge 

of oil o r  h a z a r d o u s  substances: the fiscal note provided for  staff, equipment, 

a n d  training.

H o u s e Journal S u p p l e m e n t  No. 43 indicated that, "the clea n u p  reserve be 

m a i n t a i n e d  by capital a p p r o p r i a ti o n  at the $1 million level. The bala nc e  

o f  the reserve s h o u l d  c arry o v e r  from y e a r  to y ea r .  Subse q ue n t  b u d g e t  

reque s t s  m a y  be less than 51 m i l l i o n . "  An additional $250,000 w a s  a p p r o p r i a t e d  

1n 1981 and a n o t h e r  $ 2 5 0 ,0 0 0  1n 1984.

S i n c e the I n ception of th e  program, hundreds of spills have been c l e a n e d  

up. M o s t  of t h e  e x p e n s es  are char g e d  directly to the spiller. When t h e  

s p i l l e r  was unknown or the spill I n c ident required immedl-ate eme rg e n c y  

action, the spill reserve wa s  used to fund the cleanup work.

Som e  spills i n v o l v e  action by the courts and the Attorney G e n e r a l ' s  Office.

Th e  account balance on J a n u a r y  31, 1965, was $410,080.74. T here are several 

spills that are still in the litigation or pre-litigation stages and ma y  

require sizable funding. T h e  Nome G a s o l i n e  Spill has cost over $ 68 0 , 0 0 0  to date.

On D e c e m be r  27, 1984, we r e ceived a r e i m b u r s e m e n t  of $597,896.07 for spill 

; expenses from the U.S. Coast G uard for the Nome Spill; this is th e f i r s t  

time t h a t'the state has r e c e i v e d  federal funds for r e i m b u r s e m e n t  of spill 

expenses.
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',",0n July. 14V'i983, a s e t t l e m e n t / a g r e e m e n t  was r e a c he d  betw e e n  the S t a t e  and 

a .the,Alyeska'.Pipeline Service Company on the two spills tha t occurred o v e r

..four y e a r s  prior, th e  At i g u n  Pass Spill and the M i l e  P o s t  734 Spill. The

•/settlement w a s  for $350,000.

v-.:*;.

'.AS 4 6’.03.758(k) states t h a t  “penalties  r e c e i v e d  by the state u n d e r  this 

section shall be d e p o s i t e d  in the general fund and c r e d i t e d  to a special 

"account cal l e d  the ‘oil spill m i t i g a t i o n  account.' T h e  l e g i s l a t u r e  m a y  

:annuilly appropriate fro m  the spill m i t i g a t i o n  a c c o u n t  a s u m  e q u i v a l e n t  to 

•the’ amount of penalties r e c e i v ed  u n d e r  this section for the c a l e n d a r  y e a r  

p r e ceding t h e  legisl a t iv e  session in which the a p p r o p r i a t i o n  is m ade, the 

a p p r o p r ia t i o n  to be m a d e  for the p u r p o s e  of restoring and e n h a nc i n g

e n v i ro n m e n t s  affected by oil pollution, in c l u d i n g  but not l i m i t e d  to the

funding of a quaculture projects."

A m o u n t  expended in FY 84 

A m o u n t  e x p ended for FY 85 to date

•  W  , j  /•*

A m o u n t  reco v e r e d  FY 84 

'Amount recovered FY 8 5  to date

$ 785, 1 1 2 . 52  

69, 82 7 . 1 8  

TOTAL 5 8 5 4 , 9 ^ 9 . 8 0

3 5 4 , 5 41 . 7 3  

6 0 8 , 8 85 . 5 8  

T O T A L  $ '9'b'3',427 .'31

We are asking for a capital appro p r ia t i o n  of $550.0 for FY 8 6  to b r i n g  the 

Spill Reserve A c c o u n t  back up the $ 1 .0‘ mi 11 i on level.



PROJECT TITLE:
S n i l l  E x p e n s e  R e s e r v e  Account

ACENCY PRIORITY: _______ OF _______
LOCATION:

Statewide

ELECTION DISTRICT:
99

FISCAL YEAR, 6_  DUHATIO*
APPROPRIATION TO:

Alaska D e p a r t m e n t  o f  Environmental C o n se rvation

PROCRAM:
Oil P o llution Control

FUNDING: C A P I T A L  R E Q U E S T  REVIS E D  R E Q U E S T O P E R A T IN G  COSTS

1002 FEDERAL RECEIPTS
1003 CENERAL FUND MATCH
100<i GENERAL FUND 550.0

1005 INTER-ACENCY RECEIPTS
1028 PROGRAM RECEIPTS

TOTALS: 550.0

PO S I T I O N S (PFT): -0-

PROJECT DESCRIPTION AND JUSTIFICATION:

line ( i )  T o  fund clea n up  of o i l  or h a z a r d o u s  substance on land and in l a n d  w a t e r s  of the state, account o r i g i n a t e d  

line (2 ) in FY 80 bv H B 2 5 0  w i t h  $1 m i l l i o n  and appropriations in FY 81 and 84 of $250.0 each. HJ S u p p l e me n t  40 

line (3) states account to be m a i n t a i n e d  at $1 million, funds to be c o n t i n u i n g  from  y e a r  to y ear. AS 4 6. 0 3.758(k) 

line (<») states appropr i a t i o n s m a v  be mad e  annually, revenue from fines and f orfeitures deposited to Geneiai Fund.

C P 1 C A P I T A L  P R O J E C T S  
D E S C R I P T I O N

. DATA ENTRY WORKSHEET 
(emi-cpi

W O R K S H E E T PAGE 1 OF 2

REVISED DATE

FY 86



S ince the i n c eption of the program, h u n dreds of spills hav e  been cleaned up. M ost of the e x p enses are 

c h a r g e d  to the spiller. If t h e s p i l l e r  is u n k n o w n  or the spill incident requires imm e d i a t e  emergency 

action, the spill reserve account is used to fund  th e  c l e a n u p  work.

S o m e  spills invo l v e  action by the courts and the A t t o r n e y  Gen er a l ' s  Office. Th e  account b a l a n c e  at this 

t i m e  is $447.0. There are several spills that hav e  not been cleaned up c o m p l e t e l y  and may require sizable 

f u n d i n g’. T h e  Nome Gasoline Spill has cost ove r  $6 8 0 . 0  t o  date and the North Slope Salvage Spill has cost 

o v e r  $38.0, both are u n d e r  litigation.

F r o m  J uly 1980 to the end of Au g u st  1984, the amount r e c eived from spillers has been more than $470.0. 

R e i m b u r s e m e n t  from federal funds for the m a j o r  part of the Nome Spill is e x pe c t e d  upon c o m p l e t i o n  of an 

a udit by the U.S. C oast Guard.

W e  are asking for a capital a p p r o p r i a t i o n  of $5 5 0 .0  for FY 86 to bring the Spill Reserve A c c o u n t  back 

up to the $1 mill i on  level.

AGENCY E n v i r o n m e n t al  C o n s e r v a t i o n

A D D I T I O N A L PROGRAM NRMEC

CPI

E X P L A N A T I O N
F O R M BRU E nvir o n me n t a l  C o n s e r v a t i o n PAGE 2 OF 2

• COMPONENT Oi 1 P o l l u t i o n  Control REVISED DATE
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EXPLAIN THE REMAINING FIVE YEARS OF THE SIX-YEAR CAPITAL IMPROVEMENT PLAN {FY 07, 88, 89, 90, 91). DESCRIBE THE NEEDS TO BE MET IN THE COMING 
YEARS AND THE PROJECTS OR TYPES OF PROJECTS WHICH MAY BE REQUESTED TO MEET THOSE NEEDS. PLEASE INCLUDE MAJOR MAINTENANCE OR REPLACEMENT PROJECTS. 
ESTIMATE THE APPROXIMATE COST OF THE PROJECTS. IF THE PROJECTS ARE TO OCCUR SO FAR III THE FUTURE OR ARE OF SUCH AN INDETERMINATE NATURE THAT A COST 
ESTIMATE WOULD NOT BE RELIABLE, PLEASE INDICATE THIS FACT. NOTE WHETHER A SIGNIFICANT PORTION OF THE TOTAL FUNDING WILL COME FROM NON-GENERAL FUND 
SOURCES. MAKE SPECIFIC REFERENCE TO FORMAL PLANNING DOCUMENTS USED AS A BASE FOR THIS DISCUSSION (FOR EXAMPLE, THE LONC-RANCE STATE TRANSPORTATION 
PLAN). PLEASE ATTACH A COPY OF PUBLISHED MATERIALS. i

D u r i n g  the next five y e a r s ,  w e  w o u l d  like to have y e a r l y  a p p r o p r i a t i o n s  from the general fund t hat w o u l d  k ee p

the account at the $1 million level. All of the projects are of an i nd e t e r m i n at e  nature s ince w e  cannot p r e d i c t

w h e n  a spill will o c c u r  or its severity, location, chemical com p o s i t io n ,  or the environmental impl i c a t i o ns  inv o l v e d .

C h a p t e r  116 SLA 1980 states "the two main purposes of this law are to provide p r o te c t i o n  to A l a s k a n s  from

d a m a g e  from oil spills and to p r o v i de  the ability to clean up a spill and restore damaged area s . "

T h e  i n c r e a se  in oil a n d  chemical development, i n c r e a s e  in t r a f fi c  and shipment of product, i n c r e a s e d  p o p u l a t i o n  

and land development all lead to a b r o a d e r  spill expe r ie n c e  p o t e n t i a l .  Our proje c t i o n  for f o l l o w i n g  y ears w i l l  be 

based on records, e x p e r i e n c e  and c o n t i n u i n g  projects.

AS 4 6 .04.010 states the Depar t m e n t  shall promptly seek r e i m bu r s e m e n t , either u n d e r  4 6 . 0 3 .7 6 0 ( e )  or from an 

a p p l i c a b l e  federal fund, for the e x p enses it incurs in c l e a n i n g  up or c ontaining a dis c h a r g e  of oil. M o n i e s  

r e c e i v e d  under this sect i o n  shall be deposited in the general fund.

In m o s t  cases the amou n t  of r e q u e s t ed  a p p r opriation will be offset by revenue received from fines and f o r f e i t u r e s .

A G E N C Y  Environmental C o n s e r v a t i o n
FY 86

C P 2  CAPITAL PROJECTS 
PLAN FY 87-FY 90 
EXPLANATION

P R O G R A M  O i l  P n l l u t i n n  C o n t r o l PAGE OF

REVISED DATE



CM, SLA, 
PACE, LINE, 

OR RP
PROJECT TITLE AND LOCATION AMOUNT

AUTHORIZED

ESTIMATED 
TOTAL 

EXPENDITURE 
THROUGH 

JUNE 1981*

PLANNED
EXPENDITURE

THROUGH
COMPLETION

EST.
COMP.
DATE

STATUS

CH 82/81 

P 141 

L7

Soil 1 R e s e r v e  Account

25.5 224.5

* These are c o n t i n u i n g  funds

S t a t e w i d e 250.0

•

C P 3  S T A T U S  O F  C U R R E N T L Y  
A U T H O R I Z E D  C A P I T A L  
P R O J E C T S

A G E N C Y  Environmental C o n s e r v a t i o n

F Y  8 6

PAGE OF

REVISEO DATE



4. State Hazardous W aste Disposal Day Campaign

Mr. B i l l  Ross - 2 - Apri l  23, 1985

- This is the third y e a r  that A DE C  has conducted this service to assure 

pro disposal of u n r e gu l a t e d  hazardous wastes from households and 

small businesses. This y e a r  A DEC requested the 4 municip al i t i e s  

contr i bu t e  a percentage toward the cleanup. Test i n g  and disposal 

costs are increasing so rapi d l y  that the state will need to request

a significant amount from m u n i c i p a l i t i e s  next y e a r  or reduce services.

II. Site Investigations of P o t e n t i a l l y  Hazardous Waste Disposal

- In Alaska there are cur r e n t l y  97 potential u n c o n t r o ll e d  hazardous

w a s t e  sites identified on an EPA list. 45 of those sites are being 

investigated by the D e partment of Defense, 7 sites are being i n v e s t i­

gated by EPA, and during th e  past y e a r  ADEC p e rformed preliminary 

investigations at 45 sites.

- ADEC ranked the 50 sites as to the s i g n i f ic a n c e  of potential hazards 

and will be further e valuating 15 of the high r a nk i n g  sites this 

summer. These site investigations m a y di s c l o s e  potential or actual 

environmental contamination causing the site(s) to be listed as a

. . federal Superfund site... • . .

- To cope wit h  any n e c e s s a ry  remedial action, Alaska' will need to

establish a state site cleanup fund and hire additional staff to

manage any c o r re c t i v e  actions required at each site.

III. Drilling Muds and Fluids

- Drilling muds and fluids are excluded from regul a t i o n  as a hazardous 

w a s t e under both the federal and state hazardous w aste statutes.

- Drilling muds are m a n a ge d  in Alaska under existing solid w a s t e  r e g u l a­

tions for land disposal. Muds and fluids generated off-shore are 

regulated either under a state w a s t e  w a t e r  discharge permit or a 

federal NPDES permits. In m any cases muds are stored for re-use and 

the fluids reinjected into the formation.

- The existing statutes are strong enough to allow development of the 

states resources and m i ni m i z e  risks to the public and the environment. 

ADEC is d e veloping internal guidelines for permit r e v i e w  and s t i p u l a­

tions to assure c o n si stency as well as protection of the environment 

co n s i d e r in g  the diverse geological and climatalogical conditions 

found in the state.

IV. Waste Oil

1. Oil Spill Expense Reserve

- Established by the 1980 le g i s l a t u re  at $1.0 m i l l i o n  level for the 

cleanup and litigation of coastal, inland, and underground oil spill

Current balance is $385,000.

-  Requested $550,000 fo r  FY 86.



- Expenditures to date - $1.12 million. 

Revenues to date - $1.10 million.

- A m ajor spill cleanup, such as at Nome, can cost $700,000

- An ti c i p a t e d  FY 8 6  expenditures from th e  reserve is $300,000.

2. Road Oiling Regulations

- New regulations will become effective May 2, 1985.

- R egulations prohibit the use of contaminated oil on roads as a 

d ust suppressant.

- Regula t i o n s  de f in e  prohibited levels of PCBs, lead, volatile 

a r omatics, and halogenated organics in road oil.

- Analytical testing is required of all road oil and sample analysis 

must be submitted to DEC before road oil permit is granted.

- A p p r o x i m a t e l y  2 million gallons of w a s t e  oil is generated in Alaska 

per year.

- A p p r oximately-1-mil lion gallons is ap'Tied, annually to roads.in 

Alaska.

- EPA has stated their intent to ban road oiling thro u g h o u t the 

U.S. by Ma y  1987.

- EPA is now reviewing the federal hazardous and solid w a s t e  amendments 

of 1984 to determine whether Alaska and more than 30 other states 

will be allowed to issue road oiling permits this summer.

- A l t e r n at e  dust suppressants exist and are in use t h roughout Alaska.

- A l t e r n a t e  methods of waste oil disposal exist (e.g. burning) but 

unres o l v e d  and logistical problems ma y  limit their use in Alaska.

D D 9 / s m



A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n

505 W. Northarn Lights Boulevard 

Suite 219

Anchorage, Alaska 99503-2553 

(907) 272-1481

A

D e a r  C o m m i s s i o n e r  N e v e ' :

P u r s u a n t  t o  o u r  m e e t i n g  w i t h  Dave  W a lk e r  on November  2, 1984, t h e  
a t t a c h e d  m a t e r i a l  i s  i n t e n d e d  t o  p r o v i d e  b a c k g r o u n d  i n f o r m a t i o n  on 
t h e  S t a t e ' s  H a za rd o u s  Waste P rog ram ;  t h e  i n t e n t  o f  SB503, S e c t i o n  
1; an e x p l a n a t i o n  as t o  how t h e  D e g r e e  o f  H a za r d  (DOH) a p p r o a c h  
d i f f e r s  f rom  t h e  F e d e r a l  r e g u l a t o r y  scheme; g e n e r a l  i s s u e s  
a s s o c i a t e d  ■w i t h  p u r s u i n g  a r e g u l a t o r y  a p p r o a c h  s u b s t a n t i a l l y  
d i f f e r e n t  f rom  t h e  F e d e r a l  p ro g ram ;  and  s e c t i o n s  o f  t h e  r e g u l a t i o n s  
w h i c h  n e ed  t o  be  d e l e t e d  t o  o b t a i n  a p r o p e r  b e g i n n i n g  v e h i c l e .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  me o r  Tom Brooks  i f  we c a n  p r o v i d e  
a d d i t i o n a l  i n f o r m a t i o n .

V e r y  t r u l y  y o u r s ,

WILLIAM W. HOPKINS 
E x e c u t i v e  D i r e c t o r

WWH:TR2:211 

A t t a c hm e n t

c c ;  Bob M a r t i n  w / a t t a c hm e n t  
Dave W a lk e r  w / a t t a c hm e n t

D ecembe r  11, 1984

D r .  R i c h a r d  A. N e v e ' ,  C o m m i s s i o n e r  
A l a s k a  D e p a r tm e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n  
Pouch  0
J u n e a u ,  A l a s k a  99811



ALASKA O IL  AND GAS ASSOCIATION 
D ISCUSS ION PAPER ON ADEC HAZARDOUS WASTE PROGRAM

DECEMBER, 1984

BACKGROUND

I n  1981 t h e  A l a s k a  S t a t e  l e g i s l a t u r e  p a s s e d  AS 46.03, c h a r g i n g  t h e  
A l a s k a  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  w i t h  t h e  t a s k  o f  
d e v e l o p i n g  H a z a r d o u s  Waste  Management r e g u l a t i o n s  w h i c h  a r e  " c o n ­
s i s t e n t  w i t h  and s u b s t a n t i a l l y  e q u i v a l e n t  to"  f e d e r a l  r e g u l a t i o n s .  
AOGA was i n f o r m e d  on  November  24 , 1981 t h a t  t h e  D e p a r tm e n t  w o u l d  
b e g i n  p r e p a r a t i o n  o f  a " p la n "  f o r  t h e  S t a t e ' s  H a za rd o u s  Waste 
P ro g r am .  I n  May 1982 AOGA r e c e i v e d  t h e  f i r s t  d r a f t  o f  t h e  S t a t e ' s  
p r o p o s e d  r e g u l a t i o n s  a t  t h e  May 28, 1982 Ha za rdo u s  Waste A d v i s o r y  
Work G roup  M e e t i n g  (HWAWG). A t  t h i s  m e e t i n g ,  ADEC d i s c u s s e d  i t s  
i n t e n t  t o  e s t a b l i s h  a S t a t e  program, p a r a l l e l  t o  t h e  F e d e r a l  p r o ­
gram; so c o n v i n c i n g  was ADEC t h a t  ACGA's r e p r e s e n t a t i v e  r e p o r t e d :

"ADEC v e r y  much w a n t s  t h e i r  Program t o  be  " c o n s i s t e n t  
w i t h  and  s u b s t a n t i a l l y  e q u i v a l e n t  to"  t h e  F e d e r a l  P r o ­
g ram .  A l t h o u g h  t h e r e  was a d i f f e r e n c e  o f  o p i n i o n  r e g a r d ­
i n g  t h e  i n r e r p r e t a t i o n  o f  c e r t a i n  c om p le x  s e c t i o n s  o f  t h e  
F e d e r a l  P ro g ram ,  I  am n o t  as c o n c e r n e d  a b o u t  t h i s  d i f f e r ­
e n c e  as I  was when I  f i r s t  r e v i e w e d  t h e  d r a f t  r e g u ­
l a t i o n s .  T h i s  i s  b e c a u s e  i t  can  be  r e s o l v e d  w i t h  a c l o s e  
r e a d i n g  o f  t h e  r e g u l a t i o n s .  The im p o r t a n t  p o i n t  i s  t h a t  
t h e  S t a t e  i n t e n d e d  t o ,  and t h o u g h t  t h e y  h a d ,  i n t e r p r e t e d  
t h e  e x i s t i n g  r e g u l a t i o n s .  T h i s  s i g n i f i c a n t l y  a s s u a g e s  my 
c o n c e r n  t h a t  t h e  S t a t e  had  b e e n  t r y i n g  t o  g r e a t l y  e xp and  
t h e i r  a u t h o r i t y  i n  t h i s  p r o g r am ,  and t r y i n g  t o  i n c l u d e  
r e g u l a t o r y  r e q u i r e m e n t s  much more r e s t r i c t i v e  t h a n  t h e  
e x i s t i n g  F e d e r a l  P rog ram .  ADEC was n o t  t r y i n g  t o  e x p a n d  
t h e i r  p r o g r am ,  t h e y  w e re  t r y i n g  t o  i n t e r p r e t  and p a r a l l e l  
t h e  F e d e r a l  P r o g r am . I n t e r p r e t a t i o n  p r o b l e m s  a r e  r e s o l v ­
a b l e  w i t h  some t im e  d e v o t e d  t o  d i s c u s s i n g  t h e  v a r i o u s  
s e c t i o n s  o f  t h e  r e g u l a t i o n s  i n  d e t a i l ,  and u t i l i z i n g  t h e  
e x i s t i n g  b a c k g r o u n d  d o cum en t s  f rom  t h e s e  same d i s c u s s i o n s  
w h i c h  o c c u r r e d  a t  t h e  F e d e r a l  l e v e l . "

I t  was n o t  u n t i l  F e b r u a r y  7, 1983, t h a t  AOGA r e c e i v e d  t h e  f i r s t  
d r a f t  o f  S t a t e  r e g u l a t i o n s  w h i c h  r e f l e c t e d  a "Deg ree  o f  Hazard"  
(DOH) r e g u l a t o r y  m e c h a n i sm  (a m e c h a n i sm  w h i c h  i s  p a t t e r n e d  a f t e r  

W a s h i n g t o n  S t a t e ' s  p ro g ram  and i s  d i v e r g e n t  f rom  F e d e r a l  
r e g u l a t i o n s ) .



I t  i s  a p p r o p r i a t e  a t  t h i s  t i m e  t o  b r i e f l y  r e f l e c t  on  W a s h i n g t o n ' s  
P rog ram .  T h e i r  p r o g ram  b e g a n  w i t h  p a s s a g e  o f  t h e i r  H a z a rd o u s  Waste 
D i s p o s a l  A c t  i n  1976. As a r e s u l t ,  W a s h i n g t o n ' s  p r o g ram  and  t h e  
F e d e r a l  p r o g r am  w e re  b e i n g  d e v e l o p e d  s im u l t a n e o u s l y  w i t h  t h e  b a s i s  
f o r  W a s h i n g t o n ' s  P rogram  b e i n g  d e f i n e d  by  s t a t u t e . *  The A c t  t o o k  
t h e  fo rm  o f  t h r e e  p age s  o f  g e n e r a l  d i r e c t i v e s  r e g a r d i n g  t h e  i d e n t i ­
f i c a t i o n  and managemen t  o f  h a z a r d o u s  w a s t e s .  P r i n c i p a l  among t h e s e  
d i r e c t i v e s  was t h e  e s t a b l i s h m e n t  o f  t h e  "two t i e r e d "  d e s i g n a t i o n  
s y s t em  o r  " d e s i g n a t i o n - b a s e d  on d e g r e e  o f  r i s k " .  The f u n d a m e n t a l  
b a s i s  f o r  d e s i g n a t i n g  w a s t e s  w i t h  t h i s  e a r l y  p r o g r am  was b i o l o g i c a l  
and  o t h e r  t e s t i n g .

I n  l a t e  1980, t h e  i s s u e  was a g a i n  b e f o r e  t h e  W a s h i n g t o n  l e g i s l a ­
t u r e .  U n f o r t u n a t e l y ,  i t s  d e s i g n a t i o n  p r o c e s s  was s u f f i c i e n t l y  
c om p l e x  t o  p r e c l u d e  a n y  m e a n i n g f u l  r e v i e w  by  t h e  l e g i s l a t o r s .  
T h e r e  was no d i s c u s s i o n  a t  t h e  l e g i s l a t i v e  l e v e l  o f  v a r i o u s  a l t e r ­
n a t i v e  a p p r o a c h e s  t h a t  w o u l d  s a t i s f y  t h e  S t a t e ' s  e n a b l i n g  a c t ,  n o r  
was t h e r e  a ny  r e a l i z a t i o n  t h a t  t h e  t e c h n i c a l  c o m p l e x i t i e s  o f  t h e  
S t a t e  a g e n c y ' s  p ro g ram  may h a v e  b e e n  o v e r l y  c o m p l e x  t o  m e e t  t h e  
n eed  a t  h a n d .  F u e l i n g  t h e  c o n t r o v e r s y  was t h e  f a c t  t h a t  a S t a t e  
s i t e  (Commencement Bay) was d e s i g n a t e d  a p r i o r i t y  c l e a n u p  s i t e  
u n d e r  S u p e r f u n d  and  o t h e r  e x am p l e s  o f  e g r e g i o u s  p a s t  p r a c t i c e s  w e re  
b r o u g h t  t o  l i g h t  d u r i n g  t h e  p u b l i c  h e a r i n g  p r o c e s s .  I t  i s  l i k e l y  
t h a t  t h e s e  p a s t  p r a c t i c e s  w e r e  i l l e g a l  u n d e r  e i t h e r  p r e - e x i s t i n g  
S t a t e  l aw  o r  t h e  P.CRA r e g u l a t i o n s  and  w o u l d  n o t  h a v e  b e e n  p r e v e n t e d  
h ad  t h e  new r e g u l a t i o n s  b e e n  i n  p l a c e .  N e v e r t h e l e s s ,  p u b l i c  
c c n c e r n  l e d  t o  a demand f o r  "an a p p r o a c h  more  s t r i n g e n t  t h a n  t h e  
m in im um  f e d e r a l  r e q u i r e m e n t s " .  H e n c e ,  i n  l a t e  1980 t h e  S t a t e  
l e g i s l a t u r e  amended t h e  o r i g i n a l  a c t  t o  p r o v i d e  a u t h o r i t y  t o  b r i n g  
t h e  S t a t e  r e g u l a t i o n s  i n t o  f e d e r a l  c o m p l i a n c e  and d i d  n o t  a l l o w  t h e  
f l e x i b i l i t y  t o  p a r a l l e l  t h e  f e d e r a l  p r o g r am .

W a s h i n g t o n  S t a t e  a d o p t e d  on  F e b r u a r y  4, 1982, t h e i r  p r e s e n t  r e g u ­
l a t o r y  p r o g r am .  I t  i s  a c o m b i n a t i o n  o f  t h e  o r i g i n a l  c o n c e p t  o f  
w a s t e  d e s i g n a t i o n  b a s e d  s o l e l y  o n  t e s t i n g  and  t h e  F e d e r a l  c o n c e p t  
o f  d e s i g n a t i o n  b a s e d  on  r u l e m a k i n g  and  s im p l e  t e s t i n g .  I n  i t s  
f i r s t  f ew  y e a r s  o f  o p e r a t i o n ,  t h e  p ro g ram  c a p t u r e d  15% more w a s t e s  
t h a n  t h e  F e d e r a l  RCRA p r o g r am .  O f  t h e  i n c r e m e n t a l  w a s t e s  cap tured ,-  
mos t  w e re  d e s i g n a t e d  as  " da n g e ro u s"  w a s t e s ;  a c l a s s i f i c a t i o n  n o t  
i n t e n d e d  b y  t h e  o r i g i n a l  S t a t e  a c t  t o  r e c e i v e  t h e  c o m p r e h e n s i v e  
managemen t  s t r a t e g y  t h a t  was t o  be  a p p l i e d  t o  S t a t e  d e s i g n a t e d  
" e x t r e m e l y  h a z a r d o u s  w a s t e s "  o r  F e d e r a l l y  d e s i g n a t e d  " h a z a r d o u s  
w a s t e s " .

*NOTE: The U .S .  EPA b eg a n  f o r m u l a t i n g  t h e  n a t i o n a l  p r o g ram  (RCRA)
i n  1976. I n  1980, RCRA was s i g n i f i c a n t l y  amended t o  i t s  p r e s e n t  
r e g u l a t o r y  f r am ew o rk .  At t h i s  t im e  EPA d e c i d e d  t h a t  w a s t e  c l a s s i ­
f i c a t i o n  b a s e d  on  t e s t i n g  was i n a p p r o p r i a t e .  F o r  a d e t a i l e d  
d i s c u s s i o n  as t o  EPA's r a t i o n a l e  b e h i n d  t h i s  d e c i s i o n ,  r e :  FR V o l .  
45, ?98/Mav 19, 1980 page s  33164-33165, and 33105.



I n  1984, W a s h i n g t o n  e n a c t e d  l e g i s l a t i o n  w h i c h  r e q u i r e d  t h e  D e p a r t ­
men t  o f  E c o l o g y  t o  c o n d u c t  s t u d i e s  r e g a r d i n g  t h e  " b e s t  managemen t  
p r a c t i c e s "  f o r  " dange ro us"  w a s t e  d i s p o s a l .  I n  t h e  i n t e r i m  and 
u n t i l  s u c h  t im e  as " b e s t  managemen t  p r a c t i c e s "  r e g u l a t i o n s  a r e  i n  
p l a c e  ( J u l y  1, 1986) " da n ge ro u s"  w a s t e s  may n o t  b e  d i s p o s e d  o f  a t  
c o m m e r c i a l ,  o f f - s i t e  l a n d  d i s p o s a l  f a c i l i t i e s .  "Dange ro u s"  w a s t e s  
a r e  now b e i n g  s t o r e d  o r  d i s p o s e d  o f  on s i t e  o r  m u s t  b e  s h i p p e d  t o  
RCRA d i s p o s a l  s i t e s  o u t  o f  s t a t e .

I n  a d d i t i o n  t o  t h e  S t a t e  b e i n g  u n a b l e  t o  f a c i l i t a t e  t h e  i n s t a l l a ­
t i o n  o f  a "dange rous"  w a s t e  d i s p o s a l  s i t e ,  t h e  S t a t e  h a s  a l s o  b e en  
i n e f f e c t i v e  o v e r  an  e i g h t - y e a r  p e r i o d  i n  f a c i l i t a t i n g  t h e  
a c c e p t a n c e  a n d / o r  i n s t a l l a t i o n  o f  an  i n - s t a t e  d i s p o s a l  s i t e  f o r  
" h a z a rd o u s  o r  e x t r e m e l y  h a z a r d o u s "  w a s t e s .

R e g a r d i n g  t h e  A l a s k a  p r o g r am ,  on  Ma r ch  3, 1983, AOGA i n f o r m e d  Mr . 
H u n g e r f o r d  t h a t  t h e  p r o p o s e d  r u l e s  o f  F e b r u a r y  7, w h i c h  r e f l e c t e d  
t h e  DOH scheme f rom W a s h i n g t o n  S t a t e ,  w e r e  i n  n e e d  o f  i n - d e p t h  
t e c h n i c a l  r e v i e w  and n o t i f i e d  h im  o f  f o r t h c o m i n g  t e c h n i c a l  
commen ts .  On A p r i l  6, 1983, AOGA p r o v i d e d  ADEC an i n - d e p t h  
t e c h n i c a l  r e v i e w  o f  t h e  r e g u l a t i o n s .  T h e s e  comments  w e re  t h e  
c u l m i n a t i o n  o f  e x t e n s i v e  e f f o r t s  by  many e n g i n e e r s ,  m a r i n e  
b i o l o g i s t s ,  t o x i c o l o g i s t s ,  a t t o r n e y s  and  c o r p o r a t e  managemen t  l e v e l  
i n d i v i d u a l s .  The D e p a r tm e n t  i n f o r m e d  AOGA's r e p r e s e n t a t i v e  o n  t h e  
A d v i s o r y  G roup t h a t  t h e  ADEC c o u l d  n o t  e x p e n d  t h e  money o r  t h e  
manpower t o  c o n s i d e r  AOGA's comments  p r i o r  t o  r e l e a s e  o f  a p u b l i c  
h e a r i n g  d r a f t .  On A p r i l  11, 1983, AOGA s t r o n g l y  r e q u e s t e d  t h a t  t h e  
r e g u l a t i o n s  n o t  be  r e l e a s e d  u n t i l  AOGA's comments  c o u l d  be  r e v i e w e d  
and  c o n s i d e r e d .

On A p r i l  19, 1983, t h e  r e g u l a t i o n s  w e re  moved t o  p u b l i c  n o t i c e ,  
w i t h  no a p p a r e n t  r e v i e w  o r  c o n s i d e r a t i o n  o f  t h e  t e c h n i c a l  comments 
p r o v i d e d  t o  ADEC by  AOGA. On A p r i l  25 , 1983 , C o m m i s s i o n e r  Neve '  
w r o t e  AOGA i n d i c a t i n g  t h a t  t h e  "comments o f  e v e r y  member o f  t h e  
work  g r o u p . . . w e r e  r e v i e w e d  s e r i o u s l y  and d i d  h e l p  s i g n i f i c a n t l y  i n  
t h e  p r e p a r a t i o n  o f  t h e s e  d r a f t  r e g u l a t i o n s " .  On May 25, 1983, a t  
t h e  P u b l i c  H e a r i n g  AOGA s t a t e d  t h a t  we f e l t  t h a t  t h e r e  was a l a c k  
o f  c o n s i d e r a t i o n  o f  o u r  i n d u s t r y ' s  i n p u t  i n  t h e  d e v e l o p m e n t  o f  t h e .  
A p r i l  11, 1983, d r a f t  r e g u l a t i o n s .

By June 3, 1983, AOGA had  p r o v i d e d  ADEC w i t h  e x t e n s i v e  o r a l  and 
w r i t t e n  t e s t im o n y  w h i c h  was d e v e l o p e d  b y  t h e  E n v i r o n m e n t a l  C om m i t ­
t e e  i n  c o n j u n c t i o n  w i t h  t h e  f o l l o w i n g  i n d u s t r y  e x p e r t s :

0 Joan D i N a l ,  S e n i o r  C o u n s e l ,  E n v i r o n m e n t a l  A f f a i r s  f o r
A t l a n t i c  R i c h f i e l d  Company .

0 M i c h a e l  H u l s e ,  E n v i r o n m e n t a l  A n a l y s t ,  IMCO S e r v i c e s .

° James P. Ray ,  P h . D . ,  M anage r  o f  E n v i r o n m e n t a l  S c i e n c e s
S u p p o r t ,  S h e l l  O i l  Company .



0 R o b e r t  E .  A b b o t t ,  P h . D . ,  C o o r d i n a t o r  o f  E n v i r o n m e n t a l
A f f a i r s ,  C onoco  I n c .

° P h i l i p  D o r n ,  P h . D . ,  S h e l l  D e v e l o pm e n t  Company .

° I l e n e  D a n s e ,  M . D . ,  S e n i o r  A d v i s o r ,  E n v i r o n m e n t a l  H e a l t h
P r o t e c t i o n ,  C h e v r o n  E n v i r o n m e n t a l  H e a l t h  C e n t e r ,  I n c .

T he  D e p a r tm e n t  i s s u e d  t h e i r  l a t e s t  d r a f t  i n  O c t o b e r  1983 w h i c h  
f a i l e d  a g a i n  t o  a d d r e s s  s i g n i f i c a n t  c o n c e r n s  w h i c h  h a v e  b e e n  
r e p e a t e d l y  e x p r e s s e d  b y  o u r  i n d u s t r y .  The D e p a r tm e n t  has  a c c e p t e d  
AOGA's comments  on  t h r e e  s e t s  o f  d r a f t  r e g u l a t i o n s  and f a i l e d  t o  
a d d r e s s  t h e  p r o b l e m s  i d e n t i f i e d  by  AOGA.

AOGA n e x t  p r e s e n t e d  i t s  c a s e  t o  t h e  l e g i s l a t u r e .  D u r i n g  t h i s  
p r o c e s s ,  AOGA p a r t i c i p a t e d  i n  t h e  d r a f t i n g  o f  SB503, a p i e c e  o f  
l e g i s l a t i o n  w h i c h  i n v o l v e d  a c om p r om is e  b e tw e e n  members o f  t h e  
e n v i r o n m e n t a l  c om m u n i t y ,  s m a l l  b u s i n e s s ,  ADEC, AOGA, L a b o r ,  t h e  
G o v e r n o r ' s  O f f i c e ,  S en .  F a h r e n k am p ' s  o f f i c e ,  e t c . ,  on key i s s u e s ,  
one  o f  w h i c h  was DOH v s .  t h e  F e d e r a l  P rog ram .

INTENT OF SB503, SECTION 1

The c om p rom is e  r e a c h e d  b e tw e e n  t h e  v a r i o u s  p a r t i e s  f o r  t h e  manage ­
m en t  and  c o n t r o l  o f  h a z a r d o u s  w a s t e  i n  A l a s k a  was a v e r y  d e l i c a t e  
o n e .  B e c a u s e  t h e  l e g i s l a t u r e  d i d  n o t  d e s i r e  a ny  c o n f u s i o n  o v e r  t h e  
i n t e n t  o f  t h i s  l e g i s l a t i o n ,  i t  a d o p t e d  a L e t t e r  o f  I n t e n t  d r a f t e d  
by  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .  The i n t e n t  o f  t h e  L e g i s l a t u r e  
was f o r  t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  " e v a l u a t e  
t h e  mos t  a p p r o p r i a t e  m e c h a n i sm  b y  w h i c h  t o  i d e n t i f y  a w a s t e  c h a r a c ­
t e r i s t i c  o f  t o x i c i t y ,  p e r s i s t e n c e  o r  c a r c i n o g e n i c i t y  and  o t h e r  
c h a r a c t e r i s t i c s  i d e n t i f i e d  as h a z a r d o u s  b y  t h e  EPA". I n  o r d e r  f o r  
a p r o p e r  and  c o m p l e t e  a n a l y s i s  t o  b e  p e r f o r m e d ,  no p r i o r  a s ­
s u m p t i o n s  c a n  be  made as t o  t h e  " a p p r o p r i a t e  mechan ism"  t o  be u s e d  
by  t h e  S t a t e  i n  i t s  h a z a r d o u s  w a s t e  p r o g r am .

Any r e g u l a t i o n s  t h a t  a r e  u l t i m a t e l y  d e v e l o p e d  by  t h e  D e p a r tm e n t  
"must i n c o r p o r a t e  t h e  r e s u l t s  o f  t h i s  a n a l y s i s "  a c c o r d i n g  t o  t h e  ■ 
i n t e n t  l e t t e r .  The  L e g i s l a t u r e ,  by  t h e  a c t i o n  o f  a d o p t i n g  t h i s  
w o r d i n g ,  i n s t r u c t e d  t h e  D e p a r tm e n t  t o  make an a n a l y s i s  and  e v a l ­
u a t i o n  w i t h  no p r e c o n c e i v e d  b i a s  o r  i d e a s  as t o  t h e  a p p r o p r i a t e  
m e c h a n i sm s  and  o n l y  a f t e r  t h e  a n a l y s i s  i s  c o m p l e t e d  a r e  t h e  r e g u ­
l a t i o n s  t o  be  d r a f t e d .

I n  summary ,  t h e  L e g i s l a t u r e  has  i n s t r u c t e d  ADEC t o  b e g i n  anew on 
i d e n t i f y i n g  t h e  r e g u l a t o r y  m e c h a n i sm  o f  w a s t e  d e s i g n a t i o n .



P a g e  5

On May 19, 1980, EPA p r o m u l g a t e d  RCRA r e g u l a t i o n s  t h a t  d e s i g n a t e d  
w a s t e s  b y  a f o rm a l  r u l e m a k i n g  p r o c e s s  ( l i s t s )  and  f o u r  r e p r o d u c i b l e  
and  s u p p o r t a b l e  c h a r a c t e r i s t i c  t e s t s .  T h ey  r e v i e w e d  v a r i o u s  DOH 
p ro g ram s  and c o n c l u d e d  a DOH a p p r o a c h  was n o t  an  a p p r o p r i a t e  w a s t e  
d e s i g n a t i o n  m e c h a n i sm .  To q u a l i f y  f o r  i n t e r i m  a u t h o r i z a t i o n ,  a 
s t a t e  p ro g ram  had  t o  e n compass  a l l  RCRA w a s t e s .  I n  W a s h i n g t o n ,  t h e  
two a p p r o a c h e s  w e re  c o n s o l i d a t e d ,  r e s u l t i n g  i n  t h e  m os t  c o m p l e x  
d e s i g n a t i o n  s y s t em  i n  u se  i n  t h e  n a t i o n .

To b r i e f l y  s um m a r i z e ,  t h e  DOH p r o g r am  i s  b a s e d  on  t h e  c o n c e p t  t h a t
d i f f e r e n t  w a s t e s  s h o u l d  be  r e g u l a t e d  w i t h  d i f f e r e n t  p r o c e d u r e s  
b a s e d  on t h e  d e g r e e  o f  r i s k  p r e s e n t e d  t o  human h e a l t h  and t h e  
e n v i r o n m e n t ,  as d e m o n s t r a t e d  by  e x i s t i n g  b i o l o g i c a l  and  o t h e r  t e s t  
d a t a  o r  t e s t  r e s u l t s  p r o d u c e d  by  g e n e r a t o r s .  I n i t i a l l y ,  when  t h e  
DCH a p p r o a c h  was b e i n g  d e v e l o p e d  i t  was e n v i s i o n e d  t h a t  s u c h  d a t a  
w o u l d  be  t h e  s o l e  b a s i s  f o r  d e s i g n a t i n g  w a s t e s ,  a n d  t h a t  t e s t i n g  
( b i o a s s a y ,  e t c . )  w o u l d  be  m a n d a t o r y  f o r  a l l  g e n e r a t o r s .

A l t h o u g h  n o t  s p e c i f i c a l l y  a d e s i g n a t i o n  i s s u e ,  i t  m u s t  b e  k e p t  i n
m in d  t h a t  n a t i o n a l l y  t h e  s m a l l  q u a n t i t y  g e n e r a t o r  e x c l u s i o n s  a r e  
now much l o w e r .  I f  a p p l i e d  t o  A l a s k a ,  p a r t i c u l a r l y  w i t h o u t  any  
s p e c i a l  p r o v i s i o n  f o r  s m a l l  q u a n t i t y  g e n e r a t o r s ,  t h e  c o m b i n a t i o n  o f  
a much l o w e r  q u a n t i t y  e x c l u s i o n  and an e x t r e m e l y  c o m p l e x  d e s i g ­
n a t i o n  m e c h a n i sm  w i l l  r e s u l t  i n  an  u n e n f o r c e a b l e  p r o g r am .

One o f  t h e  d i f f i c u l t i e s  i n h e r e n t  i n  t h e  DOH d e s i g n a t i o n  p r o c e d u r e  
i s  t h a t  t h e r e  i s  no a d e q u a t e  o r  s im p l e  means t o  d e s c r i b e  how t h e  
f e d e r a l  and s t a t e  u n i v e r s e s  o f  w a s t e  c om p a r e .  No s t r a i g h t f o r w a r d  
c o m p a r i s o n  c a n  be made b e tw e e n  a g i v e n  c a t e g o r y  o f  f e d e r a l  w a s t e s  
and c a t e g o r i e s  d e f i n e d  u n d e r  t h e  s t a t e  p r o g r am .  C o n s e q u e n t l y ,  t h e  
w a s t e  g e n e r a t o r  w o u l d  o f t e n  n e e d  t o  r e t a i n  e x p e r t  a s s i s t a n c e .  F o r  
e x a m p l e ,  p r o f e s s i o n a l  a s s i s t a n c e  i s  e s p e c i a l l y  re commended  i n  
i n s t a n c e s  w h e r e  a w a s t e  n o t  r e g u l a t e d  u n d e r  RCRA has  " f l u n k e d "  t h e  
s t a t e ' s  p r o p o s e d  t o x i c i t y  b i o a s s a y  t e s t .  D e t e r m i n a t i o n s  m u s t  be  
made r e g a r d i n g  w h e t h e r  t h e  t e s t  a n im a l s  r e s p o n d e d  a d v e r s e l y  t o  t h e  
p o t e n t i a l  t o x i c  c o n s t i t u e n t s  o r  w h e t h e r  a p h y s i o l o g i c a l  r e s p o n s e  t o  
t e s t  c o n d i t i o n s  was i n v o l v e d .  S u ch  d e t e r m i n a t i o n s  w i l l  b e  s u b j e c ­
t i v e  and  i n c o n s i s t e n t .

T e c h n i c a l  c o m p l e x i t i e s  a s i d e ,  t h e  l e g a l  t h e o r y  u n d e r l y i n g  t h e  DOH 
r e g u l a t i o n s  r e p r e s e n t s  a marked  d e p a r t u r e  f rom  t h a t  em b o d i e d  i n  t h e  
f e d e r a l  RCRA r e g u l a t i o n s .  The f e d e r a l  r e g u l a t i o n s  s p e c i f y  t h e  
c r i t e r i a  t h a t  t h e  EPA a d m i n i s t r a t o r  w i l l  c o n s i d e r  i n  a d d i n g  w a s t e s  
t o  t h e  l i s t s  i n  t h e  RCRA r e g u l a t i o n s .  The a d m i n i s t r a t o r  i s  t o  
c o n s i d e r  p o t e n t i a l  w a s t e s  f rom  t h e  s t a n d p o i n t  o f  t o x i c i t y ,  p e r s i s ­
t e n c e ,  b i o a c c u m u l a t i o n ,  g e n e t i c  e f f e c t s ,  e t c . ,  and t h e n  t o  add 
a p p r o p r i a t e  w a s t e s  t h r o u g h  f o r m a l  r u l e m a k i n g  p r o c e d u r e s .  T h u s ,  
EPA's a p p r o a c h  f o r  d e v e l o p i n g  h a z a r d o u s  w a s t e  l i s t s  i n h e r e n t l y  
a d d r e s s e s  b i o l o g i c a l  c o n s i d e r a t i o n s  b u t  c e n t r a l i z e s  t h e  t e s t i n g  
u n d e r  EPA.
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I n  c o n t r a s t ,  DOH r e g u l a t i o n s  p l a c e  t h e  b u r d e n  o n  e a c h  g e n e r a t o r  t o  
d e t e r m i n e  w h e t h e r  a  w a s t e  n o t  o t h e r w i s e  e n c o m p a s s e d  b y  t h e  RCRA 
r e g u l a t i o n s  i s  p a r t  o f  t h e  s t a t e  u n i v e r s e  o f  w a s t e s ,  a n d  a s  p r e v i ­
o u s l y  s t a t e d ,  t h i s  d e t e r m i n a t i o n  m a y  b e  m a d e  b a s e d  o n  u n c e r t a i n  
t e s t  r e s u l t s .

An i n d i v i d u a l  g e n e r a t o r ' s  d e t e r m i n a t i o n  t h a t  a  w a s t e  n o t  r e g u l a t e d  
b y  RCRA m i g h t ,  f o r  b i o l o g i c a l  o r  o t h e r  r e a s o n s ,  b e  r e g u l a t e d  u n d e r  
t h e  DOH r e g u l a t i o n s  d e e s  n o t  l e a d  t o  a  c o n c l u s i v e  r u l e m a k i n g .  T h u s ,  
t h e  p r o c e s s  o f  i d e n t i f y i n g  s t a t e  r e g u l a t e d  w a s t e s  i s  n o t  a c c o m ­
p a n i e d  b y  t h e  c e r t a i n t y  a n d  p r o c e d u r a l  d u e  p r o c e s s  p r o t e c t i o n s  t h a t  
c h a r a c t e r i z e  t h e  l i s t i n g  p r o c e s s  a t  t h e  f e d e r a l  l e v e l .

A l e g a l  b u r d e n  o f  d e s i g n a t i o n  i s  n o t  t o  b e  c o n f u s e d  w i t h  t h e  c o s t  
b u r d e n  o f  t e s t i n g .  U n d e r  b o t h  t h e  f e d e r a l  a n d  s t a t e  r e g u l a t i o n s ,  
t h e  g e n e r a t o r  p a y s  t e s t i n g  c o s t s ,  a s  i s  t y p i c a l  o f  m o s t  e n v i r o n ­
m e n t a l  p r o g r a m s .

A m a j o r  d i f f i c u l t y  w i t h  t h e  DOH d e s i g n a t i o n  s y s t e m  i s  t h a t  i t  
c r e a t e s  a n  a r e a  o f  l e g a l  a n d  t e c h n i c a l  v a g u e n e s s .  F o r  e x a m p l e ,  
b i o l o g i c a l  t e s t  d a t a  c a n  b e  i n c o n c l u s i v e  w i t h  r e g a r d  t o  a c t u a l  
t o x i c i t y .  T h e  t e s t  a n i m a l s  m a y  r e a c t  a d v e r s e l y  t o  t e s t  c o n d i t i o n s  
r a t h e r  t h a n  t o  t h e  s u s p e c t e d  t o x i c  c o n s t i t u e n t s ,  t h u s  r e s u l t i n g  i n  
t h e  o v e r - d e s i g n a t i o n  o f  w a s t e s .  To  f u r t h e r  c o m p l i c a t e  t h e  b i o a s s a v  
i s s u e ,  t h e r e  a r e  n o  s t a n d a r d  b i o a s s a y  p r o c e d u r e s  w h i c h  h a v e  b e e n  
a c c e p t e d  b y  t h e  s c i e n t i f i c  c o m m u n i t y  a t  l a r g e .  D i f f i c u l t i e s  m a y  
a r i s e  i f  a g e n e r a t o r  r e l i e s  o n  a n  i n i t i a l  s e r i e s  o f  b i o a s s a y  t e s t  
r e s u l t s  t h a t  s h o w  a  w a s t e  t o  b e  n o n h a z a r d o u s . A s u b s e q u e n t  t e s t  o n  
t h e  s a m e  w a s t e  y i e l d i n g  a  p o s i t i v e  d e t e r m i n a t i o n  o f  t o x i c i t y  b y  t h e  
s a m e  o r  y e t  a n o t h e r  g e n e r a t o r  m a y .  r e s u l t  i n  l i a b i l i t y  t o  t h e  
g e n e r a t o r ,  w ho  r e l i e d  o n  t h e  f i r s t  s e r i e s  o f  t e s t s  i n  g o o d  f a i t h .  
I n  e i t h e r  c a s e ,  t h e  u n c e r t a i n t i e s  i n v o l v e d  i n  t h e  b i o l o g i c a l  
r e s p o n s e  o f  l a b o r a t o r y  t e s t  a n i m a l s  t o  p o t e n t i a l l y  t o x i c  w a s t e s  m a y  
c r e a t e  a l a r g e  g r a y  a r e a  o f  p o t e n t i a l  l i a b i l i t y  f o r  g e n e r a t o r s .

U n d e r  t h e  S t a t e ' s  p r o p o s e d  r e g u l a t i o n s ,  a  g e n e r a t o r  m a y  a p p l y  t o  
t h e  s t a t e  a g e n c y  f o r  a  d e t e r m i n a t i o n  o f  h a z a r d o u s  o r  n o n h a z a r d o u s  
s t a t u s  o f  a  g i v e n  w a s t e .  ( T h i s  p r o c e d u r e  i s  s p e c i f i c  t o  t h e  
i n d i v i d u a l  g e n e r a t o r  a n d  d o e s  n o t  p r o v i d e  n o t i c e  o r  o p p o r t u n i t y  f o r  
c o m m e n t  f r o m  o t h e r  g e n e r a t o r s  o f  s i m i l a r  o r  r e l a t e d  w a s t e s  a n d  t h e  
s c i e n t i f i c  c o m m u n i t y  a t  l a r g e . )  H o w e v e r ,  s u c h  a  c e r t i f i c a t i o n  
w o u l d  s t i l l  n o t  s h i e l d  t h e  g e n e r a t o r  f r o m  p o t e n t i a l  l i a b i l i t y  i n  
t h e  e v e n t  o f  a n  e r r o n e o u s  c e r t i f i c a t i o n  b y  t h e  s t a t e  a g e n c y .  
A g a i n ,  t h i s  a d  h o c  c e r t i f i c a t i o n  p r o c e s s  c a n n o t  b e  v i e w e d  a s  a  
s u b s t i t u t e  f o r  t h e  c e r t a i n t y  i n h e r e n t  i n  t h e  f e d e r a l  d e s i g n a t i o n  
s y s t e m .  I n  s u m m a r y ,  t h e  DOH g e n e r a t o r  i s  t r u l y  " a t  r i s k "  t o  a
d e g r e e  n o t  e x p e r i e n c e d  b y  g e n e r a t o r s  i n  t h e  r e s t  o f  t h e  n a t i o n .
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A s u b s t a n t i a l  d e p a r t u r e  f r o m  t h e  F e d e r a l  a n d  n a t i o n a l  t r e n d  i n  
h a z a r d o u s  w a s t e  m a n a g e m e n t  b y  A l a s k a  w i l l  m a k e  t h e  S t a t e ' s  p r o g r a m  
c o n t i n u a l l y  f r a u g h t  w i t h  i n h e r e n t  t e c h n i c a l ,  l e g a l ,  a n d  e c o n o m i c  
p r o b l e m s .  S u c h  a  p r o g r a m  w i l l  n o t  b e  a s  r e a d i l y  a b l e  t o  t a k e  f u l l  
a d v a n t a g e  o f  t h e  c o n t i n u e d  e v o l u t i o n  o r  e f f o r t s  o f  t h e  F e d e r a l  
p r o g r a m .

T h e  t e c h n i c a l  a s p e c t s  o f  t h e  n a t i o n a l  p r o g r a m  i s  n o t  t h e  p r o d u c t  o f  
a  f e w  s t a f f  s p e c i a l i s t s  o r  e v e n  t h e  c o m b i n e d  e f f o r t  o f  o n e  o r  t w o  
s t a t e s .  R a t h e r ,  t h e  F e d e r a l  p r o g r a m  h a s  b e e n  a n d  w i l l  c o n t i n u e  t o  
b e  t h e  p r o d u c t  o f  a  c o n c e r t e d  e f f o r t  b y  t h i s  c o u n t r y ' s  r e g u l a t o r y  
a g e n c i e s ,  a c a d e m i c / s c i e n t i f i c  c o m m u n i t y ,  p r i v a t e  i n d u s t r i a l  s e c t o r  
a n d  e n v i r o n m e n t a l  o r g a n i z a t i o n s .  T h i s  e f f o r t  c a n n o t  b e g i n  t o  b e  
e q u a l e d  b y  a n y  s i n g l e  s t a t e .

A s  y o u  a r e  p r o b a b l y  a w a r e ,  t h e  m a n a g e m e n t  o f  h a z a r d o u s  w a s t e s  i s  
t e c h n i c a l l y  a n d  l e g a l l y  c o m p l i c a t e d  a n d  h i g h l y  c o n t r o v e r s i a l .  
S h o u l d  t h e  S t a t e  e m b a r k  o n  a  p r o g r a m  s u b s t a n t i a l l y  d i f f e r e n t  t h a n  
t h e  F e d e r a l  p r o g r a m ,  A l a s k a  w i l l  h a v e  t o  e x p e n d  c o n s i d e r a b l e  
a m o u n t s  o f  t i m e  a n d  r e s o u r c e s  i n  p u r s u i n g  t h e  c o n t i n u e d  d e v e l o p m e n t  
o f  a  p r o g r a m  w h i c h  w i l l  b e  f r a u g h t  w i t h  c o n t i n u i n g  i m p l e m e n t a t i o n ,  
l e g a l ,  e d u c a t i o n a l  a n d  e n f o r c e m e n t  p r o b l e m s .  On t h e  o t h e r  h a n d ,  a  
s t a t e  p r o g r a m  t h a t  p a r a l l e l s  t h e  n a t i o n a l  t r e n d  c a n  t a k e  f u l l  
a d v a n t a g e  o f  t h e  b i l l i o n s  o f  d o l l a r s  t h i s  c o u n t r y  h a s  a n d  w i l l  
c o n t i n u e  t o  s p e n d  i n  f u r t h e r  e v o l v i n g  a n d  i m p l e m e n t i n g  h a z a r d o u s  
w a s t e  r e g u l a t i o n s .

A g a i n ,  a  s t a t e  t h a t  i s  c o n t e m p l a t i n g  a n  a p p r o a c h  t h a t  d i f f e r s  
f u n d a m e n t a l l y  f r o m  t h e  F e d e r a l  p r o g r a m  s h o u l d  c o n s i d e r  t h e  f o l l o w ­
i n g  q u e s t i o n s :

0 W i l l  t h e  a l t e r n a t i v e  p r o g r a m ,  i f  b a s e d  o n  f u n d a m e n t a l l y
d i f f e r e n t  t e c h n i c a l  t h e o r i e s ,  i s o l a t e  t h e  s t a t e  f r o m  t h e  
l a r g e r  b o d y  o f  d e v e l o p i n g  s c i e n t i f i c  e x p e r t i s e  a t  t h e  
n a t i o n a l  l e v e l ?

0 W i l l  t h e  a l t e r n a t i v e  p r o g r a m ,  i f  b a s e d  o n  d i f f e r e n t  l e g a l
t h e o r i e s ,  c r e a t e  t h e  n e e d  f o r  a  d i v e r g e n t  t r e n d  o f  
j u d i c i a l  i n t e r p r e t a t i o n  a n d  t h e r e b y  i s o l a t e  t h e  s t a t e  
f r o m  l e g a l  d e v e l o p m e n t s  a t  t h e  n a t i o n a l  l e v e l ?

0 How w i l l  a  f u n d a m e n t a l l y  d i f f e r e n t  p r o g r a m  t h a t  i s  m o r e
e x p a n s i v e  t h a n  i t s  f e d e r a l  c o u n t e r p a r t  b e  r e c o n c i l e d  w i t h  
r e l a t e d  p r o g r a m s  s u c h  a s  S u p e r f u n d  t h a t  p r o v i d e  m e c h a ­
n i s m s  f o r  p a r t i a l  f e d e r a l  f u n d i n g  f o r  i n c i d e n t s  i n v o l v i n g  
f e d e r a l l y  d e s i g n a t e d  w a t e r s ?
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0 How w i l l  t h e  f u n d a m e n t a l l y  d i f f e r e n t  s t a t e  p r o g ram  r e l a t e  
t o  t h e  i n t e r s t a t e  a s p e c t s  o f  h a z a r d o u s  w a s t e  t r a n s p o r t  
a nd  management? T h i s  i n v o l v e s  i s s u e s  o f  r e c i p r o c i t y  and 
t h e  e q u i t y  o f  b u r d e n i n g  a n o t h e r  s t a t e ' s  d i s p o s a l  
f a c i l i t i e s  i f  t h e  s t a t e  o f  o r i g i n  has  n o t  p r o v i d e d  am p l e  
s i t e s  f o r  i t s  own w a s t e s .

0 How w i l l  a f u n d a m e n t a l l y  d i f f e r e n t  s t a t e  p r o g r am  be
m o d i f i e d  t o  r e m a i n  c o n s i s t e n t  w i t h  e v o l v i n g  RCRA r e q u i r e ­
ments?

0 Does t h e  f u n d a m e n t a l l y  d i f f e r e n t  s t a t e  p ro g ram  e x a c e r b a t e
t h e  i n t e r s t a t e  p r o b l e m s  o f  h a z a r d o u s  w a s t e  management?

0 What i s  EPA's e n f o r c e m e n t  i n t e r e s t  i n  an i n c i d e n t  i n v o l v ­
i n g  a n o n f e d e r a l  w a s t e  t h a t  i s  c o n s i d e r e d  h a z a r d o u s  i n  
t h e  s t a t e  o f  o r i g i n  b u t  n o t  i n  t h e  s t a t e  w he r e  t h e  
i n c i d e n t  o c c u r s?  T h i s  i s s u e  s tems  f rom  t h e  f a c t  t h a t  
a u t h o r i z e d  s t a t e  p ro g ram s  o p e r a t e  i n  l i e u  o f  RCRA r e g u ­
l a t i o n s  .

0 To w ha t  e x t e n t  w o u l d  a f u n d a m e n t a l l y  d i f f e r e n t  p r o g r am  be
d e l a y e d  i n  o b t a i n i n g  f i n a l  a u t h o r i z a t i o n ?

0 W i l l  f u n d i n g  l e v e l s  by  t h e  S t a t e  be  a d e q u a t e  t o  im p l e m e n t
and m a i n t a i n  a p r o g ram  t h a t  i s  t e c h n i c a l l y  and l e g a l l y  
d i v e r g e n t  f rom  t h e  F e d e r a l  program?

SECTIONS TO BE DELETED 
TO OBTAIN A PP.OPEP BEGINNING VEH ICLE

The f o l l o w i n g  i s  i n t e n d e d  as a l i s t  t o  h i g h l i g h t  t h o s e  m a j o r  
p o r t i o n s  o f  t h e  O c t o b e r  26, 1983, d r a f t  w h i c h  s h o u l d  be d e l e t e d ,  
p e n d i n g  a d e t a i l e d  e v a l u a t i o n  b y  t h e  D e p a r tm e n t :

0 18 AAC 62.010 D e f i n i t i o n  o f  H a z a r d o u s  Wastes
0 18 AAC 62.030 L i s t s  o f  H a z a r d o u s  Wastes
0 18 AAC 62.050 D i s c a r d e d  C h e m i c a l  P r o d u c t s
0 18 AAC 62.060 C h a r a c t e r i s t i c  o f  T o x i c i t y
0 18 AAC 62.070 C h a r a c t e r i s t i c  o f  P e r s i s t e n c e
0 18 AAC 62.080 C h a r a c t e r i s t i c  o f  C a r c i n o g e n i c i t y
0 18 AAC 62.120 Waste E x t r a c t i o n  P r o c e d u r e  (WEP) 

C h a r a c t e r i s t i c
0 18 AAC 62.140 E x c l u s i o n s

A r t i c l e  5 - Managemen t  o f  M o d e r a t e  R i s k  Wastes
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F o r  a more d e t a i l e d  d i s c u s s i o n ,  a t t a c h e d  a r e  b o t h  o r a l  t e s t im o n y  
and  d e t a i l e d  w r i t t e n  comments w h i c h  w e re  p r o v i d e d  t o  t h e  D e p a r tm e n t  
a t  t h e  May, 1983 P u b l i c  H e a r i n g .

I n  a d d i t i o n ,  a t t a c h e d  i s  an a r t i c l e  f rom  t h e  O c t o b e r  26 , 1984 ,
E n v i r o n m e n t a l  R e p o r t e r ,  e n t i t l e d  EPA S t a f f  Summary o f  1984 Amend­
m e n t s  t o  R e s o u r c e  C o n s e r v a t i o n  and P e c o v e r y  A c t .  T h i s  r e c e n t  
r e a u t h o r i z a t i o n  a d d r e s s e s  t h e  m a j o r i t y  o f  t h e  r e a l  or' p e r c e i v e d  
" l o o p h o l e s "  i n  t h e  RCRA r e g u l a t i o n s .  The  r e a u t h c r i z a t i o n  amend­
m en ts  o n l y  r e i n f o r c e  AOGA's c o n t e n t i o n  t h a t  t h e  n a t i o n ' s  c omm i tm e n t  
t o  p r o p e r l y  manage h a z a r d o u s  w a s t e  i s  r e a l  and  a d i v e r g e n c e  f rom 
t h e  F e d e r a l  p ro g ram  i s  u n n e c e s s a r y .

t r 2 : 220 
A t t a c hm e n t s
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R e p r e s e n t a t i v e  M ike  D a v i s  4PR 2 9 RECO
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  
D e a r  R e p r e s e n t a t i v e  D a v i s :

A l a s k a  H e a l t h  P r o j e c t  a p p r e c i a t e s  y o u r  i n t e r e s t  i n  i s s u e s  
c o n c e r n i n g  h a z a r d o u s  w a s t e s  i n  A l a s k a .  As y ou  may k n o w ,  I  h a v e  
b e e n  d i r e c t l y  i n v o l v e d  w i t h  t h i s  i s s u e  f o r  a b o u t  t h r e e  y e a r s  a t  
b o t h  t h e  s t a t e  and  l o c a l  l e v e l .  R e f l e c t i n g  on my i n v o l v m e n t  i n  
t h i s  a r e a  b r i n g s  t o  m i n d  t h e  n e e d  f o r  t h e  L e g i s l a t u r e  t o  b e c o m e  
m o r e  e d u c a t e d  a b o u t  t h e  i s s u e  and f o r  t h e  L e g i s l a t u r e  t o  d e c i d e  
w h e t h e r  i t  deems  h a z a r d o u s  w a s t e s  a p r i o r i t y  c o n c e r n  f o r  t h e  
f u t u r e .  I t  i s  my h op e  t h a t  t h e  o v e r s i g h t  h e a r i n g s ,  o r  h e a r i n g s  
o f  t h a t  t y p e  become  t h e  v e h i c l e  f o r  t h i s  t y p e  o f  e d u c a t i o n .  
F u r t h e r , ,  i t  i s  my "hope t h a t  t h e  L e g i s l a t u r e  a t t a c k  t h a t  h a z a r d o u s  
w a s t e  i s s u e  i n  a s i m i l a r  f a s h i o n  t o  t h e  way i t  i n v e s t i g a t e d  
p r o p o s a l s  t o  d e v e l o p  a f u l l  s c a l e  p e t r o c h e m c i a l  i n d u s t r y  s e v e r a l  
y e a r s  a g o .  The h a z a r  > u s  w a s t e  i s s u e  d e s e r v e s  l e g i s l a t i v e  c o m m i t ­
tm e n t  and  c o o r d i n a t i o n  w i t h  s t a t e  and l o c a l  a g e n c i e s ,  t h e  p u b l i c  
and i n d u s t r y .

I t  i s  i m p o r t a n t ,  i n  my o p i n i o n ,  t h a t  A l a s k a  w o r k  h a r d  t o  
d e v e l o p  a p r e v e n t i v e  a p p r o a c h  t o  h a z a r d o u s  w a s t e ,  r a t h e r  t h a n  
f a l l i n g  i n t o  a d a n g e r o u s  t r a p  o f  s i m p l y  d e v e l o p i n g  a p r o g r a m  t h a t  
r e a c t s  t o  h a z a r d o u s  m a t e r i a l s  i n c i d e n t s .

I n  l i g h t  o f  t h i s ,  c e r t a i n  t e s t i m o n y  a t  t h e  t e l e c o n f e r e n c e  
c o n c e r n e d  m e .  W h i l e  I  a g r e e  w i t h  i n d u s t r y  on  t h e  n e e d  f o r  s o m e  
s o r t  o f  a h a z a r d o u s  w a s t e  d i s p o s a l  f a c i l i t y  i n  A l a s k a  ( n o t  n e c e s ­
s a r i l y  a l a n d f i l l )  and  w i t h  t h e i r  c o n c e r n  r e g a r d i n g  t h e  c u r r e n t  
t i m e  f r a m e  f o r  s e l e c t i n g  a s i t e ,  I  d o  n o t  w i s h  t o  s e e  t h e  
d e v e l o p m e n t  o f  a s i t e  s u p e r s e d e  d e v e l o p m e n t  and i m p l e m e n t a t i o n  o f  
a " t o t a l "  s t a t e  h a z a r d o u s  w a s t e  p r o g r a m .  To d e v e l o p  a d i s p o s a l  
f a c i l i t y  w i t h o u t  a s t a t e  d e f i n i t i o n  f o r  when a s o l i d  w a s t e  b e c om e *  
h a z a r d o u s  c o u l d  r e s u l t  i n  s e r i o u s  t e c h n i c a l ,  l e g a l ,  and p o l i t i c a l  
p r o b l e m s  down t h e  r o a d .

W h i l e  I  am t h e  f i r s t  t o  a d m i t  t h a t  m an a g em en t  p r o g r a m s  ( s u c h  
a s  a d i s p o s a l  s i t e )  a r e  p e r h a p s  d o l l a r  f o r  d o l l a r  b e t t e r  a t  
s o l v i n g  p r o b l e m s  t h a n  a r e g u l a t o r y  a p p r o a c h ,  c e n t r a l  t o  any  
m an a g em en t  a p p r o a c h  i s  a r e g u l a t o r y  f o u n d a t i o n ,  w h i c h  t h e  s t a t e  
c u r r e n t l y  l a c k s .  I t  i s  i m p o r t a n t  t h a t  t h e  s t a t e  d e f i n e ,  by 
r e g u l a t i o n ,  when a w a s t e  b e c o m e s  h a z a r d o u s  t h u s  a l l o w i n g  A l a s k a  
t o  d e c i d e  on h a z a r d o u s  w a s t e  m an a g em en t  a p p r o a c h e s .  D e t e r m i n i n g
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a s t a t e  d e f i n i t i o n  f o r  h a z a r d o u s  w a s t e s  w i l l  a l s o  h e l p  i n d u s t r y  
w i t h  t h e i r  p l a n s  t o  m anage  w a s t e s  a s  w e l l  a s  p r o v i d e  i n c e n t i v e s  
f o r  i n d u s t r y  t o  r e d u c e  t h e i r  w a s t e s  s t r e a m s  o r  i n v e s t i g a t e  a l t e r ­
n a t i v e  p r o c e s s e s  w h i c h  do  n o t  c r e a t e  a h a z a r d o u s  w a s t e  a s  d e f i n e d  
by t h e  S t a t e  o f  A l a s k a .

L a s t  y e a r  The D e p a r t m e n t  o f  E n v i r o i . i . . j n t a l  C o n s e r v a t i o n  p u b ­
l i s h e d  a s e t  o f  h a z a r d o u s  w a s t e  r e g u l a t i o n s  w h i c h  d e f i n e  
h a z a r d o u s  w a s t e  by d e g r e e  o f  h a z a r d .  W h i l e  a d m i t t e d l y  c o n t r o v e r ­
s i a l ,  t h i s  a p p r o a c h  p r o v i d e s  a good  s t a r t i n g  p o i n t  f o r  f u t u r e  
d i s c u s s i o n s .  R e g a r d l e s s  o f  t h e  f a c t  t h a t  e a r l i e r  d e b a t e s  a d d r e s ­
s i n g  t h i s  d e f i n i t i o n  s c h em e  r e s u l t e d  i n  a " c o l d  w a r "  r e l a t i o n s h i p  
b e tw e e n  i n d u s t r y  and p u b l i c  i n t e r e s t  o r g a n i z a t i o n s ,  i t  i s  
i m p o r t a n t  t o  c o n f r o n t  t h i s  i s s u e  d i r e c t l y .  Once  t h e  s t a t e  can  
s e t t l e  on a h a z a r d o u s  w a s t e  d e f i n i t i o n ,  a l l  o t h e r  a s p e c t s  o f  t h e  
p r o g r a m  w i l l  f a l l  i n t o  p l a c e .

Once a g a i n ,  I  s i n c e r e l y  a p p r e c i a t e  y o u r  i n t e r e s t  i n  t h i s  
i s s u e  a n d  I  am a v a i l a b l e  t o  d i s c u s s  t h i s  i s s u e  w i t h  y o u  a t  a n y  
t im e .

C o r  d i a l l y ,

D a v i d  Wig %i e s w o r t h  
O c c u p a t i o n a l  H e a l t h  S p e c i a l i s t

c c :  C o m m i s s i o n e r  R o s s
C o m m i t t e e  Members



S t a t e m e n t  by ARCO A l a s k a ,  I n c .  
f o r  P r e s e n t a t i o n  t o  t h e  

House O i l  and Gas Com m it tee  
A p r i l  2 4 ,  1985

By Dr.  T. R.  F i n k ,  Manager 
E n v i r o n m e n t a l  C o n s e r v a t i o n

0 4 / 2 4 / 1 9 8 5
P a g e  1

Waste c a t e g o r i e s

W aste  m a t e r i a l s  a r e  r e g u l a t e d  by b o t h  F e d e r a l  and  S t a t e  r e q u i r e m e n t s .  
I n  g e n e r a l ,  t h e  F e d e r a l  r e q u i r e m e n t s  p e r t a i n  t o  h a z a r d o u s  w a s t e s  and 
t h e  S t a t e  r e q u i r e m e n t s  t o  n o n - h a z a r d o u s  w a s t e s .  A l l  w a s t e s  s h o u l d  be 
h a n d l e d  i n  an  e n v i r o n m e n t a l l y  sou n d  m a n n e r .  A l l  w a s t e s  do n o t  r e q u i r e  
t h e  same d e g r e e  o f  e n v i r o n m e n t a l  p r o t e c t i o n .

W a s te s  a r e  c o n s i d e r e d  h a z a r d o u s  i f  t h e y  a r e  l i s t e d  a s  su c h  by t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  Agency o f  i f  t h e y  meet  c e r t a i n  
c h a r a c t e r i s t i c s  f o r  i g n i t a b i l i t y , c o r r o s i v i t y ,  r e a c t i v i t y  o r  
t o x i c i t y .  D i e s e l  f u e l  and  a c i d s  a r e  two e x a m p le s  t h a t ,  when
d i s c a r d e d ,  m e e t  t h e  h a z a r d o u s  c h a r a c t e r i s t i c s .  H o u seh o ld  g a r b a g e  and 
sew age  a r e  s o l i d  w a s t e s ,  n o t  h a z a r d o u s  w a s t e .  D r i l l i n g  mud i s  a w a s t e  
common i n  o u r  i n d u s t r y  w hich  i s  a s o l i d  w a s t e  b u t  n o t  a h a z a r d o u s  
w a s t e .

9

A la s k a  must d e v e l o p  a h a z a r d o u s  w a s t e  d i s p o s a l  s i t e  i n  t h e  S t a t e

T h e r e  i s  no h a z a r d o u s  w a s t e  d i s p o s a l  s i t e  a v a i l a b l e  f o r  g e n e r a l  u s e  i n  
A l a s k a .  Even i f  t h e  v a r i o u s  e n t i t i e s  i n v o l v e d  i n  t h e  h a z a r d o u s  w a s t e  
i s s u e  i n  A l a s k a  w ere  t o  a g r e e  on t h e  d e f i n i t i o n  o f  h a z a r d o u s  w a s t e ,  
t h e  p r o c e d u r e s  f o r  r e g u l a t i n g  h a z a r d o u s  w a s t e ,  and t h e  means f o r .  
c l e a n i n g - u p  a b a n d o r e d  h a z a r d o u s  w a s t e  s i t e s ,  t h e  h a z a r d o u s  w a s t e  
p ro b le m  i n  A l a s k a  w i l l  n o t  b e  r e s o l v e d  u n t i l  t h e r e  i s  a v i a b l e  
d i s p o s a l  o p t i o n  i n  A l a s k a .  C o s t s ,  l e g a l  and t e c h n i c a l  r e s t r i c t i o n s  
and p o l i t i c a l  c o n s i d e r a t i o n s  a s s o c i a t e d  w i t h  s h i p p i n g  h a z a r d o u s  w a s t e  
t o  t h e  Lower 48 p r e c l u d e  i t  f ro m  b e i n g  t h e  a n sw er  f o r  A l a s k a ' s  
h a z a r d o u s  w a s t e .

The S t a t e  o f  A la s k a  m u s t  be i n v o l v e d  in  t h e  d e v e l o p m e n t  o f  a h a z a r d o u s  
w a s t e  management  f a c i l i t y

NIMBYS - Not In  My Back Yard Syndrome - i s  a l i v e  and w e l l  i n  A l a s k a .  
F o r  a h a z a r d o u s  w a s t e  m anagem ent  f a c i l i t y  t o  be d e v e l o p e d  in  A l a s k a ,  
t h e  S t a t e  o f  A la s k a  m us t  be h e a v i l y  i n v o l v e d .  With t h e  a c t i v e  
i n v o l v e m e n t  o f  t h e  S t a t e  we c a n  t a k e  t h e  m o s t  i m p o r t a n t  s t e p  to w a r d  
s o l v i n g  A l a s k a ' s  h a z a r d o u s  w a s t e  p r o b l e m s .

The SB 503 t i m e f r a m e  f o r  h a z a r d o u s  w a s t e  s i t i n g  i s  t o o  s low

SB 503 r e q u i r e s  d i s p o s a l  o p t i o n s  and s i t e s  t o  be  s e l e c t e d  by 1989.  
A f t e r  d i s p o s a l  o p t i o n s  and s i t e s  a r e  s e l e c t e d ,  t h e  p e r m i t t i n g  and 
c o n s t r u c t i o n  p h a s e s  w i l l  r e q u i r e  f o u r  t o  f i v e  y e a r s  t o  c o m p l e t e .  
A l a s k a  c an  n o t  a f f o r d  t o  w a i t  u n t i l  t h e  e a r l y  1 9 9 0 ' s  t o  h av e  a s a f e ,  
p e r m i t t e d  d i s p o s a l  o p t i o n  f o r  A l a s k a  h a z a r d o u s  w a s t e .
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The 1984 amendments  t o  t h e  F e d e r a l  h a z a r d o u s  w a s t e  p ro g ram  h a v e  f o r c e d
t h e  s i t i n g  i s s u e  t o  t h e  f o r e f r o n t .  The 1984 F e d e r a l  amendments  p h a s e
o u t  l a n d  d i s p o s a l ,  g r e a t l y  i n c r e a s e  t h e  number  o f  h a z a r d o u s  w a s t e
g e n e r a t o r s ,  r e q u i r e  t h a  s t u d y  and  l i s t i n g  o f  a d d i t i o n a l  m a t e r i a l s  a s  
h a z a r d o u s  w a s t e ,  add a c i t i z e n s ' s  s u i t  p r o v i s i o n  and i n c r e a s e  t h e  
p e n a l t y  p r o v i s i o n s .  The Amendments i n c r e a s e  t h e  c o s t  and d e c e a s e  t h e  
o p t i o n s  c u r r e n t l y  a v a i l a b l e  f o r  d i s p o s a l  i n  t h e  Lower 48 .  T h e r e  i s  no 
s t a t e w i d e  h a z a r d o u s  w a s t e  d i s p o s a l  s i t e  a v a i l a b l e  i n  A l a s k a .

A G o v e rn o r  a p p o i n t e d  e x e c u t i v e  l e v e l  c o m m i t t e e  i s  needed

The h a z a r d o u s  w a s t e  s i t i n g  i s s u e  can  b e s t  be r e s o l v e d  by a G o v e rn o r  
a p p o i n t e d ,  e x e c u t i v e  l e v e l  c o m m i t t e e  w i t h  r e p r e s e n t a t i v e s  f rom  DEC,
DNR, l o c a l  g o v e r n m e n t ,  e n v i r o n m e n t a l  g r o u p s  and i n d u s t r i e s .  The t a s k  
o f  t h e  c o m m i t t e e  would  be  t o  d e v e l o p  a p l a n  o f  a c t i o n  f o r  s i t i n g  a 
h a z a r d o u s  w a s t e  management  f a c i l i t y  i n  A l a s k a .
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T he  r e c e n t  o i l  s p i l l  f r om  t h e  M/V C e p h e u s  a n d  t h e  h e a r ­
i n g  on  t h e  t e m p o r a r y  r e s t r a i n i n g  o r d e r  ( T . R . O . )  i n  t h a t  c a s e  
p o i n t  o u t  t h e  im m i n e n t  n e e d  t o  amend AS 46.03.770 and  AS 46.03- 
.765. S e c t i o n  770 p r o v i d e s  f o r  d e t e n t i o n  o f  a v e s s e l  w i t h o u t  
w a r r a n t  f o r  s e c u r i t y  f o r  o i l  s p i l l  damages a s s e s s e d  u n d e r  AS 
46.03.760(b), as t h a t ,  l a t t e r  . s t a t u t e  e x i s t e d  p r i o r  t o  t h e  .1976 
amendmen ts . '  U n d e r  770, a v e s s e l  may b e  r e l e a s e d  a f t e r  p o s t i n g ‘a 
b o n d  n o t  t o  e x c e e d  $100,000.00. P r i o r  t o  1976, AS 46.03.760(b) 
p e r m i t t e d  t h e  c o u r t  t o  a s s e s s  l i q u i d a t e d  damages f o r  an  o i l  s p i l l  
n o t  t o  e x c e e d  $100,000.00, so t h e  l i m i t a t i o n  o f  a b o n d  t o  
$100,000.00 u n d e r  770 made s e n s e  a t  t h a t  t i m e .

H ow e v e r ,  i n  1976, t h e  l e g i s l a t u r e  r e p e a l e d  a n d  r e ­
e n a c t e d  AS 46 .03 .760(b) .  § 9, c h .  220 SLA 1976. The  r e - e n a c t e d
v e r s i o n  e l i m i n a t e s  a n y  r e f e r e n c e  t o  a max imum amoun t  o f  damages ;  
i t  s t a t e s  o n l y  t h a t  damages a s s e s s e d  u n d e r  s e c t i o n  760 may n o t  b e  
p u n i t i v e  a n d  m us t  b e  r e m e d i a l  a n d  c o m p e n s a t o r y  i n  n a t u r e .  S e c ­
t i o n  770 s h o u l d  h a v e  b e e n  c o n t e m p o r a n e o u s l y  r e p e a l e d  a n d  r e ­
e n a c t e d  t o  p r o v i d e  f o r  a b o n d  n o t  t o  e x c e e d  t h e  max imum amoun t  o f  
damages a v a i l a b l e  u n d e r  n e w l y  e n a c t e d  46.03.760 and  46.03.822. 
U n f o r t u n a t e l y ,  s e c t i o n  770 was l e f t  u n t o u c h e d ,  b u t  n o t  u n a f f e c t ­
e d ,  b y  t h e  1976 l e g i s l a t i v e  c h a n g e s .

T he  a b o v e  d i s c r e p a n c y  came t o  t h e  f o r e f r o n t  w hen  we 
a s k e d  t h e  c o u r t  t o  g r a n t  t h e  T . R . O .  e n j o i n i n g  t h e  C e p h e u s  u n d e r
AS 46,03.765 f r om  l e a v i n g  t h e  p o r t  o f  A n c h o r a g e  u n t i l  i t  h a d  com­
p l i e d  w i t h  t h e  r e q u i r e m e n t s  o f  AS 46 .04.040(c) b y  p o s t i n g  a t w e n ­
t y  m i l l i o n  d o l l a r  b o n d .  A t t o r n e y s  f o r  t h e  C e p h e u s '  ow n e r s  a r g u e d  
t h a t  t h e  p r o p e r  r em edy  was n o t  t h e  r e q u e s t e d  i n j u n c t i v e  r e l i e f  
b u t ,  r a t h e r ,  d e t e n t i o n  a n d  r e l e a s e  a f t e r  p o s t i n g  $100,000.00 b o n d  
u n d e r  AS 46.03.770. W h i l e  we d i d  p r e v a i l  on  o u r  a r g um e n t  i n  
f r o n t  o f  J u d g e  S h o r t e l l ,  we m i g h t  n o t  b e  so f o r t u n a t e  i n  t h e  f u ­
t u r e .  S i n c e  s e c t i o n  770 i s  a v e s t i g i a l  r em n a n t  e m p t i e d  o f  m e a n ­
i n g  a f t e r  t h e  1976 r e - e n a c tm e n t s  c o n t a i n e d  i n  c h  220 SLA 1976, 
y o u r  d e p a r tm e n t  s h o u l d  r e q u e s t  a b i l l  r e p e a l i n g  s e c t i o n  770 as a 
t e c h n i c a l ,  c o r r e c t i v e  m e a s u r e .  I  w o u l d  u r g e  y o u  t o  s e e k  s u c h  
l e g i s l a t i v e  r e l i e f  i m m e d i a t e l y .  I n  o r d e r  t o  p r e s e r v e  d e t e n t i o n
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o f  a v e s s e l  as a r em edy  u n d e r  AS 46.03.765, I  w o u l d  s u g g e s t  r e ­
q u e s t i n g  t h e  l e g i s l a t u r e  t o  i n s e r t  t h e  f o l l o w i n g  l a n g u a g e  i n  s e c ­
t i o n  765 when  and  i f  770 i s  r e p e a l e d :

S e c .  46.03.765. I n j u n c t i o n s .  T he  s u p e r i o r  c o u r t  
h a s  j u r i s d i c t i o n  t o  e n j o i n  a v i o l a t i o n  o f  t h i s  
c h a p t e r  o r  AS 46.04, o r  o f  a r e g u l a t i o n ,  a l a w f u l  
o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t ,  a p p r o v a l ,  o r  
a c c e p t a n c e ,  o r  terra o r  c o n d i t i o n  o f  a p e r m i t ,  a p ­
p r o v a l ,  o r  a c c e p t a n c e  i s s u e d  u n d e r  t h i s  c h a p t e r  o r  
AS 46.04. I n  a c t i o n s  b r o u g h t  u n d e r  t h i s  s e c t i o n ,  
t em p o r a r y  o r  p r e l i m i n a r y  r e l i e f ,  INCLUD ING  DETEN­
T ION  OF A VESSEL ,  may b e  o b t a i n e d  u p o n  a s h o w in g  
o f  an  im m i n e n t  t h r e a t  o f  c o n t i n u e d  v i o l a t i o n ,  a n d  
p r o b a b l e  s u c c e s s  on  t h e  m e r i t s ,  w i t h o u t  t h e  n e c e s ­
s i t y  o f  d e m o n s t r a t i n g  p h y s i c a l  i r r e p a r a b l e  h a rm .
T h e  b a l a n c e  o f  e q u i t i e s  i n  a c t i o n s  u n d e r  t h i s  sec-  

- • t i o n  may a f f e e t  t h e  t i m i n g  o r  c o m p l i a n c e ,  b u t  n o t  
t h e  n e c e s s i t y  o f  c o m p l i a n c e  w i t h i n  a r e a s o n a b l e  
p e r i o d  o f  t i m e .

P l e a s e  l e t  me know  i f  t h e  D e p a r tm e n t  o f  Law c a n  b e  o f  
f u r t h e r  a s s i s t a n c e  i n  t h i s  r e g a r d .

MRL: c a i

c c :  D i q k  N e v e ' - C o m m i s s i o n e r , DEC
\C6 r i s  N o a h-D ep u ty  C o m m i s s i o n e r ,  DEC 
Ron L o r e n s o n - D e p u t y  A t t o r n e y  G e n e r a l  
Bob M a r t i n - D e p u t y  D i r e c t o r ,  DEC
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TO: A l l  Committee Members

FROM: Committee S t a f f

RE: S e c t i o n a l  A n a l y s i s  o f  H .B .  100

H .B .  100 makes t e c h n i c a l ,  c o r r e c t i v e  amendments t o  T i t l e  4 6 ;  Chap te r  3 ;  
S e c t i o n - 7  P r o h i b i t e d  Acts and P e n a l t i e s .

S e c t i o n  770 o f  AS 4 6 . 0 3  p r o v i d e s  f o r  d e t e n t i o n  o f  a v e s s e l  w i th ou t  
w a r r a n t  f o r  s e c u r i t y  f o r  o i l  s p i l l  damages a s s e s s ed  under  AS 
4 6 . 0 3 . 7 6 0 ( b ) .
C u r r e n t l y  under  t h i s  s e c t i o n ,  p o s t i n g  a bond o f  n o t  o v e r  $ 1 0 0 , 0 0 0  may 
r e l e a s e  a de t a ined  v e s s e l .  Th is  s e c t i o n  i s  i n c o n s i s t e n t  w i th  the  1976 
amendment t o  AS 4 6 . 0 3 . 7 6 0 ,  which r e q u i r e s  t h a t  the amounts a s se s sed  be 
"compensato ry  and r em ed i a l  i n  n a t u r e "  and no t  used f o r  p u n i t i v e  
pu rpo s e s .  A s imu l taneous  amendment shou ld  have been made to  AS 46 .  
0 3 . 7 7 0 ,  but  d id  no t  o c c u r .

Th i s  gap may a l l o w  a v e s s e l  t o  p o s t  a bond o f  $ 1 0 0 , 0 0 0 ,  be r e l e a s e d  f rom 
d e t e n t i o n ,  and l e a v e  m i l l i o n s  o f  d o l l a r s  o f  e n v i r onm en ta l  damage beh ind

S e c t i o n  1: D e l e t e s  the c u r r e n t  $ 1 0 0 , 0 0 0  c e i l i n g  and s e t s  the bond a t

"an amount no t  t o  exceed the maximum amount o f  damages a v a i l a b l e  under

AS 4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . 7 6 0  and 4 6 . 0 3 . 8 2 2 . "

AS 4 6 . 0 3 . 7 5 8  p e r t a i n s  t o  c i v i l  p e n a l t i e s  f o r  d i s c h a r g e s  o f  o i l .

AS 4 6 . 0 3 . 7 6 0  p e r t a i n s  t o  c i v i l  a c t i o n  f o r  p o l l u t i o n ;  damages.

AS 4 6 . 0 3 . 8 2 2  p e r t a i n s  t o  s t r i c t  l i a b i l i t y  f o r  the d i s ch a rg e  o f  haza rdous

P ouch  V 
Juneau . A laska 99811

sub s tance s .  ( S t a t u t e s  a t t a c h e d . )



S e c t i o n  2 :  Th i s  amendment i s  a n o th e r  housekeep ing  measure .  I t  amends AS
4 6 . 0 3 . 8 2 6 ( 5 )  d e f i n i n g  what a c t i o n s  c o n s t i t u t e  c o n t r o l  o f  a v e s s e l  th a t  
w i l l  c r e a t e  s t r i c t  l i a b i l i t y  f o r  the  d i s c h a r g e  o f  haza rdous  substances 
under  AS 4 6 . 0 3 . 8 2 2 .

AS 4 3 . 8 2 6  o n l y  d e f i n e s  what "h a v ing  c o n t r o l  o v e r  a haza rdous  subs tance"  
e n t a i l s ;  the ph rase  "owning o r "  i s  s u p e r f l u o u s  t o  the  d e f i n i t i o n  and 
has been d e l e t e d .
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D e a r  R e p r e s e n t a t i v e  P i g n a l b e r i :

We a r e  r e s p o n d i n g  t o  y o u r  r e q u e s t  f o r  o p i n i o n  
c o n c e r n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  AS 46.03.77G w h i c h  a u t h o r i z e s  
t h e  d e t e n t i o n  o f  a v e s s e l  w h i c h  h a s  i l l e g a l l y  d i s c h a r g e d  o i l  o r  
b a l l a s t  w a t e r ;  b y  t h e  t e rm s  o f  § 770, t h e  d e t e n t i o n  may o c c u r  i n  
a d v a n c e  o f  a h e a r i n g  t o  c o n t e s t  t h e  p r o p r i e t y  o f  t h e  d e t e n t i o n .  
Y ou  r a i s e d  t h i s  q u e s t i o n  a t  a h e a r i n g  o f  t h e  H o u s e  T r a n s p o r t a t i o n  
C o m m i t t e e  o n  HB 100 on  t h e  m o r n i n g  o f  May 1, 1985.

T h e  q u e s t i o n  was r e s o l v e d  b y  t h e  A l a s k a  S up rem e  C o u r t  
i n  t h e  c a s e  o f  F / V  A m e r i c a n  E a g l e  v .  S t a t e , 620 P . 2d 657 ( A l a s k a  
1980), w h i c h  i n v o l v e d  a f o r f e i t u r e  p r o c e e d i n g  b r o u g h t  a g a i n s t  a 
b o a t  f o r  a l l e g e d  v i o l a t i o n s  o f  A l a s k a ' s  l a w s  r e g a r d i n g  t h e  k i n g  
c r a b  f i s h e r y .  T h e  v e s s e l  was s e i z e d  b y  s t a t e  o f f i c i a l s  on  
J a n u a r y  15, 1976 w h i l e  i t  was u n l o a d i n g  c r a b  i n  P e l i c a n .  T h e  
s t a t e  t h e r e a f t e r  f i l e d  a c o m p l a i n t  f o r  f o r f e i t u r e  o f  t h e  v e s s e l .

T h e  A l a s k a  Sup reme  C o u r t  h e l d  as f o l l o w s :

T h e  s t a n d a r d s  o f  d u e  p r o c e s s  u n d e r  t h e  A l a s k a  and  
f e d e r a l  c o n s t i t u t i o n s  r e q u i r e  t h a t  a d e p r i v a t i o n  
o f  p r o p e r t y  b e  a c c o m p a n i e d  b y  n o t i c e  and  
o p p o r t u n i t y  f o r  h e a r i n g  a t  a m e a n i n g f u l  t i m e  t o  
m i n i m i z e  p o s s i b l e  i n j u r y .  [ c i t a t i o n  o m i t t e d ]
W he re  p r o p e r t y  a l l e g e d l y  u s e d  i n  a n  i l l i c i t  a c t  
i s  c o n f i s c a t e d  b y  g o v e r n m e n t  o f f i c i a l s  p e n d i n g  a 
f o r f e i t u r e  a c t i o n ,  n o  n o t i c e  o r  h e a r i n g  i s  
n e c e s s a r y  p r i o r  t o  t h e  s e i z u r e .  [ c i t a t i o n  
o m i t t e d ]  H ow e v e r ,  w h e n  t h e  s e i z e d  p r o p e r t y  i s  
u s e d  b y  i t s  ow ne r  i n  e a r n i n g  a l i v e l i h o o d ,  n o t i c e
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and  an  u n c o n d i t i o n e d  o p p o r t u n i t y  t o  c o n t e s t  t h e  
s t a t e ' s  r e a s o n s  f o r  s e i z i n g  t h e  p r o p e r t y  m u s t  
f o l l o w  t h e  s e i z u r e  w i t h i n  d a y s ,  i f  n o t  h o u r s ,  t o  
s a t i s f y  d u e  p r o c e s s  g u a r a n t e e s  e v e n  w h e r e  t h e  
g o v e r nm e n t  i n t e r e s t  i n  t h e  s e i z u r e  i s  u r g e n t .

T h e  A m e r i c a n  E a g l e  c a s e  i n v o l v e d  a s t a t u t e  w h i c h ,  l i k e
AS 46.03.770, do es  n o t  s e t  f o r t h  d e t a i l e d  p r o c e d u r e s  f o r  
c o n t e s t i n g  s e i z u r e s ;  r a t h e r ,  a n  a g g r i e v e d  ow n e r  may p r o c e e d  u n d e r  
a n y  s t a t u t e ,  c o u r t  r u l e  o r  l e g a l  t h e o r y  t h a t  w i l l  a f f o r d  r e d r e s s ,  
o r  t h e  s t a t e  may b r i n g  t h e  m a t t e r  b e f o r e  t h e  c o u r t ,  a s  u s u a l l y  
o c c u r s .  S i g n i f i c a n t l y ,  t h e  c o u r t  i n  A m e r i c a n  E a g l e  a p p l i e d  a 
h i n d s i g h t  t e s t  u n d e r  w h i c h  i t  d o e s  n o t  r e q u i r e  t h e  l e g i s l a t u r e  t o  
map o u t  i n  a d v a n c e  t h e  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e d u r e s  t o  
b e  f o l l o w e d  a f t e r  a  s e i z u r e .  So l o n g  as  t h e r e  i s ,  i n  f a c t ,
" n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a t  a m e a n i n g f u l  t i m e  t o
m i n i m i z e  p o s s i b l e  i n j u r y , "  t h e r e  i s  n o  v i o l a t i o n  o f  d u e  p r o c e s s .  
T h e  A l a s k a  Sup reme  C o u r t  r e a f f i r m e d  t h e s e  p r i n c i p l e s  l a s t  y e a r  i n  
S t a t e  v .  F/V B a r a n o f , 677 P . 2d 1245 (A l a s k a  1984).

I f  we may b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u ,  p l e a s e  do
n o t  h e s i t a t e  t o  c a l l  u p o n  u s .

T M J r j f

c c :  H o n o r a b l e  B i l l  R oss
C o m m i s s i o n e r
D e p a r tm e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n

I d .  a t  666-667.

S i n c e r e l y ,

NORMAN C .  GORSUCH 
ATTORNEY GENERAL

M a d e l i n e  L e v y
A s s i s t a n t  A t t o r n e y  G e n e r a l
A n c h o r a g e ,  AGO
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

O FF IC E  OF THE COMMISSIONER 
POUCH 0, JUNEAU, ALASKA 99811

Tolephone:t907)
Address:

(907) 465-2600

J a n u a r y  10, 1986

The  H o n o r a b l e  J a c k  C o g h i l l  
C h a i r m a n ,  T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P ou ch  V
J u n e a u ,  A l a s k a  99811

D ea r  S e n a t o r  C o g h i l l :

T h i s  l e t t e r  i s  i n  r e f e r e n c e  t o  HB 100 ( d e t e n t i o n  o f  v e s s e l s  
f o r  o i l  s p i l l  v i o l a t i o n s )  w h i c h  i s  now b e f o r e  y o u r  c o m m i t t e e  
f o r  c o n s i d e r a t i o n .  A c o p y  o f  t h e  b i l l  i s  e n c l o s e d .

T h i s  l e g i s l a t i o n  c o r r e c t s  an  o v e r s i g h t  w h i c h  o c c u r r e d  when  
AS 46.03.760(b) was amended  i n  1976 t o  r em ove  a n y  c e i l i n g  
f o r  a s s e s s e d  o i l  s p i l l  d am ag e s .  A s im u l t a n e o u s  amendment 
s h o u l d  h a v e  b e e n  made t o  AS 46.03.770, r e m o v i n g  t h e  c e i l i n g  
on  b o nd  l i m i t a t i o n s  p e n d i n g  damage j u d g m e n t s ,  b u t  t h a t  d i d  
n o t  h a p p e n .

The  e f f e c t  o f  t h a t  o v e r s i g h t  i s  t h a t ,  w h i l e  we c o u l d  d e t a i n  
a v e s s e l  t o  s e c u r e  $30 m i l l i o n  i n  o i l  s p i l l  d amages ,  t h a t  
v e s s e l  c o u l d  b e  r e l e a s e d  a f t e r  p o s t i n g  t h e  $100,000 maximum 
b o n d  now r e q u i r e d  u n d e r  § 770.

T h i s  s e r i o u s  d i s c r e p a n c y  was d i s c o v e r e d  i n  J a n u a r y  1984 when  
t h e  G r e e k  v e s s e l  M/V CEPHEUS w e n t  a g r o u n d  n e a r  A n c h o r a g e ,  
s p i l l i n g  i n  e x c e s s  o f  300,000 g a l l o n s  o f  o i l  i n t o  A l a s k a  
w a t e r s .  T he  S t a t e  t h e n  s o u g h t  a t e m p o r a r y  r e s t r a i n i n g  o r d e r  
and  a $20 m i l l i o n  b o n d  u n d e r  AS 46.04.040. J ud ge  S h o r t e l l  
a w a rd ed  t h e  r e q u e s t e d  b o n d  o n l y  b e c a u s e  t h e  v e s s e l  was 
p l a n n i n g  t o  o f f l o a d  i n  A l a s k a  w a t e r s .  Had t h e  v e s s e l  
p l a n n e d  t o  s im p l y  l e a v e  A l a s k a ,  he  w o u l d  p r o b a b l y  h a v e  
a l l o w e d  i t  t o  do  so a f t e r  p o s t i n g  t h e  $100,000 b o n d .

£ ) £ £  P o s F i T o K
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A f t e r  t h e  c l o s e  c a l l  i n  t h e  c o u r t r o o m ,  t h e  A t t o r n e y  G e n e r a l ' s  
o f f i c e  s u g g e s t e d  im m e d i a t e  amendmen t  t o  § 770. I t  was 
s t a t e d  t h a t :

S e c t i o n  770 s h o u l d  h a v e  b e e n  c o n t em p o ­
r a n e o u s l y  r e p e a l e d  and  r e e n a c t e d  [ w i t h  
§ 760 ( b ) ] t o  p r o v i d e  f o r  a b o n d  n o t  t o  
e x c e e d  t h e  max imum am oun t  o f  damages  a v a i l  
a b l e  u n d e r  n e w l y  e n a c t e d  46.03.760 and  
46.03.822. U n f o r t u n a t e l y ,  s e c t i o n  770 was 
l e f t  u n t o u c h e d ,  b u t  n o t  u n a f f e c t e d ,  b y  t h e  
1976 l e g i s l a t i v e  c h a n g e s .

I  t r u s t  t h i s  summary c o n v e y s  t h e  im p o r t a n c e  o f  t h i s  l e g i s l a ­
t i o n ,  b u t  p l e a s e  l e t  me know w h e t h e r  y o u  r e q u i r e  a n y t h i n g  
f u r t h e r .  I  w o u l d  a p p r e c i a t e  y o u r  u s i n g  y o u r  good  o f f i c e s  t o  
s e e  t h a t  t h i s  b i l l  r e c e i v e s  a h e a r i n g  i n  y o u r  c o m m i t t e e  
e a r l y  e n o u g h  i n  t h e  s e s s i o n  t o  a s s u r e  i t s  b e c o m i n g  l a w  t h i s  
y e a r .

E n c l o s u r e
c c :  H a l  M. B row n ,  E s q .

A t t o r n e y  G e n e r a l

M r .  James R . A y e r s
D i r e c t o r ,  L e g i s l a t i v e  R e l a t i o n s
O f f i c e  o f  t h e  G o v e r n o r

S i

B i l l  Ross 
C o m m i s s i o n e r
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PHONE: 19071 276-3550
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□  / i f  NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: (9071 452-1568

S i POUCH K - STATE CAPITOL 
JUNEAU, ALASKA 99B11 
PHONE: (9071 465-3C00

H o n o r a b l e  M a r c o  P i g n a l b e r i
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s
P o u c h  V
J u n e a u ,  A l a s k a  99811

DEPARTMENT O F  

R e : Due o f
b o a t s
F i l e  N o .  366-477-85

D e a r  R e p r e s e n t a t i v e  P i g n a l b e r i :

We a r e  r e s p o n d i n g  t o  y o u r  r e q u e s t  f o r  o p i n i o n
c o n c e r n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  AS 46.03.770 w h i c h  a u t h o r i z e s  
t h e  d e t e n t i o n  o f  a v e s s e l  w h i c h  h a s  i l l e g a l l y  d i s c h a r g e d  o i l  o r  
b a l l a s t  w a t e r ;  b y  t h e  t e rm s  o f  § 770, t h e  d e t e n t i o n  may o c c u r  i n  
a d v a n c e  o f  a h e a r i n g  t o  c o n t e s t  t h e  p r o p r i e t y  o f  t h e  d e t e n t i o n .  
Y ou  r a i s e d  t h i s  q u e s t i o n  a t  a h e a r i n g  o f  t h e  H o u s e  T r a n s p o r t a t i o n  
C o m m i t t e e  on  HB 100 o n  t h e  m o r n i n g  o f  May 1, 1985.

T h e  q u e s t i o n  was r e s o l v e d  b y  t h e  A l a s k a  Sup rem e  C o u r t
i n  t h e  c a s e  o f  F/V A m e r i c a n  E a g l e  v .  S t a t e , 620 P . 2d 657 ( A l a s k a  
1980), w h i c h  i n v o l v e d  a f o r f e i t u r e  p r o c e e d i n g  b r o u g h t  a g a i n s t  a 
b o a t  f o r  a l l e g e d  v i o l a t i o n s  o f  A l a s k a ' s  l a w s  r e g a r d i n g  t h e  k i n g  
c r a b  f i s h e r y .  T h e  v e s s e l  was s e i z e d  b y  s t a t e  o f f i c i a l s  on  
J a n u a r y  15, 1976 w h i l e  i t  was u n l o a d i n g  c r a b  i n  P e l i c a n .  T h e
s t a t e  t h e r e a f t e r  f i l e d  a c o m p l a i n t  f o r  f o r f e i t u r e  o f  t h e  v e s s e l .

T h e  A l a s k a  Sup reme  C o u r t  h e l d  as f o l l o w s :

T h e  s t a n d a r d s  o f  due  p r o c e s s  u n d e r  t h e  A l a s k a  and  
f e d e r a l  c o n s t i t u t i o n s  r e q u i r e  t h a t  a d e p r i v a t i o n  
o f  p r o p e r t y  b e  a c c o m p a n i e d  b y  n o t i c e  a n d  
o p p o r t u n i t y  f o r  h e a r i n g  a t  a m e a n i n g f u l  t i m e  t o  
m i n i m i z e  p o s s i b l e  i n j u r y .  [ c i t a t i o n  o m i t t e d ]  
Whe re  p r o p e r t y  a l l e g e d l y  u s e d  i n  a n  i l l i c i t  a c t  
i s  c o n f i s c a t e d  b y  g o v e r n m e n t  o f f i c i a l s  p e n d i n g  a 
f o r f e i t u r e  a c t i o n ,  n o  n o t i c e  o r  h e a r i n g  i s  
n e c e s s a r y  p r i o r  t o  t h e  s e i z u r e .  [ c i t a t i o n  
o m i t t e d ]  H ow e v e r ,  w hen  t h e  s e i z e d  p r o p e r t y  i s  
u s e d  b y  i t s  ow ne r  i n  e a r n i n g  a l i v e l i h o o d ,  n o t i c e

03.C5LH
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366-477-85

and  a n  u n c o n d i t i o n e d  o p p o r t u n i t y  t o  c o n t e s t  t h e  
s t a t e ' s  r e a s o n s  f o r  s e i z i n g  t h e  p r o p e r t y  m u s t  
f o l l o w  t h e  s e i z u r e  w i t h i n  d a y s ,  i f  n o t  h o u r s ,  t o  
s a t i s f y  d u e  p r o c e s s  g u a r a n t e e s  e v e n  w h e r e  t h e  
g o v e r n m e n t  i n t e r e s t  i n  t h e  s e i z u r e  i s  u r g e n t .

T h e  A m e r i c a n  E a g l e  c a s e  i n v o l v e d  a s t a t u t e  w h i c h ,  l i k e
AS 46.03.770, d o e s  n o t l e t  f o r t h  d e t a i l e d  p r o c e d u r e s  f o r  
c o n t e s t i n g  s e i z u r e s ;  r a t h e r ,  a n  a g g r i e v e d  ow n e r  may p r o c e e d  u n d e r  
a n y  s t a t u t e ,  c o u r t  r u l e  o r  l e g a l  t h e o r y  t h a t  w i l l  a f f o r d  r e d r e s s ,  
o r  t h e  s t a t e  may b r i n g  t h e  m a t t e r  b e f o r e  t h e  c o u r t ,  a s  u s u a l l y  
o c c u r s .  S i g n i f i c a n t l y ,  t h e  c o u r t  i n  A m e r i c a n  E a g l e  a p p l i e d  a 
h i n d s i g h t  t e s t  u n d e r  w h i c h  i t  d o e s  n o t  r e q u i r e  t h e  l e g i s l a t u r e  t o  
map o u t  i n  a d v a n c e  t h e  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e d u r e s  t o  
b e  f o l l o w e d  a f t e r  a s e i z u r e .  So l o n g  as  t h e r e  i s ,  i n  f a c t ,  
" n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a t  a m e a n i n g f u l  t i m e  t o  
m i n i m i z e  p o s s i b l e  i n j u r y , "  t h e r e  i s  n o  v i o l a t i o n  o f  d u e  p r o c e s s .  
T h e  A l a s k a  Sup reme  C o u r t  r e a f f i r m e d  t h e s e  p r i n c i p l e s  l a s t  y e a r  i n  
S t a t e  v .  F/V B a r a n o f , 677 P . 2d 1245 ( A l a s k a  1984).

I f  we may b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u ,  p l e a s e  do 
n o t  h e s i t a t e  t o  c a l l  u p o n  u s .

T M J r j f

c c :  H o n o r a b l e  B i l l  Ross
C o m m i s s i o n e r
D e p a r tm e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n

I d .  a t  666-667.

S i n c e r e l y ,

NORMAN C .  GORSUCH 
ATTORNEY GENERAL

M a d e l i n e  L e v y
A s s i s t a n t  A t t o r n e y  G e n e r a l
A n c h o r a g e , AGO



a > j ( M
O E P A R T M E I V T  O F  L A W  /

OFFICE OF THE A TTORNE Y G ENERA L ,

May 7, 1985

A 0* * /#
/  ' c&fLoyBILL SHEFFIELD, GOVERNOR d

flf/*/./ TO;

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 

PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: 1907) 452-1568

TS,POUCH K - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

T h e  H o n o r a b l e  J o h n  S und  
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s
p o u c h  v  r *  r „  C  h l V E D
J u n e a u ,  A l a s k a  99811

Re :  HB 100
D EPA RTM EN T  O F 

GNVI/iONME.NTAL CO N SERVAT IO N

D e a r  R e p r e s e n t a t i v e  S u nd :

I n  a  m e e t i n g  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  o n  HB 100 
y e s t e r d a y ,  t h e r e  was some u n c e r t a i n t y  a b o u t  s e c t i o n  tw o  o f  t h e  
b i l l ,  w h i c h  d e l e t e s  t h e  w o r d s  '‘o w n i n g  o r "  f r o m  AS 4 6 . 0 3 . 8 2 6 ( 5 ) .  
T h a t  p r o v i s i o n  c u r r e n t l y  p r o v i d e s  t h a t  " o w n i n g  o r  h a v i n g  c o n t r o l  
o v e r  a h a z a r d o u s  s u b s t a n c e  means  p r o d u c i n g ,  h a n d l i n g ,  s t o r i n g ,  
t r a n s p o r t i n g  o r  r e f i n i n g  a h a z a r d o u s  s u b s t a n c e . . . . "

T h e  p r o b l e m  t h e  d e f i n i t i o n  c reaE ^- ’. i s  t h i s :  T h e  l a w
im p o s e s  s t r i c t  l i a b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e  s p i l l s  o n  tw o  
c l a s s e s  o f  p e r s o n s :  (1) t h o s e  who h o l d  t i t l e  t o  t h e  s u b s t a n c e ,
i . e . , t h e  o w n e r s ;  a n d  (2) t h o s e  who h a v e  c o n t r o l  o f  t h e
s u b s t a n c e , e . g . , t h e  t r a n s p o r t e r s  o r  r e f i n e r s .  See  AS 46 .03 .822 . 
H o w e v e r ,  AS 46 .03 .826 (5) d e f i n e s  " ow n e r s "  t o  i n c l u d e  o n l y  
p r o d u c e r s ,  h a n d l e r s ,  s t o r e r s ,  t r a n s p o r t e r s  o r  r e f i n e r s ;  t h e  
d e f i n i t i o n  o f  " ow n e r s "  o m i t s  f r o m  t h e  l i s t  o f  l i a b l e  p e r s o n s  t h a t  
p e r s o n  who a c t u a l l y  h a s  t i t l e  t o  t h e  s u b s t a n c e . T h a t  o m i s s i o n  
may r e t  t h e  a c t u a l  ow n e r  o l  t h e  h a z a r d o u s  s u b s t a n c e  (who i s  
b l a m e w o r t h y  f o r  s e l e c t i n g  t h e  h a n d l e r s ,  t r a n s p o r t e r s  a n d
r e f i n e r s )  o f f  s c o t - f r e e  i f  a  s p i l l  o c c u r s .

T h e  w o r d  " ow ne r"  h a s  a c l e a r  d e f i n i t i o n  i n  t h e  common 
l a w  a n d . c om m on  u s a g e .  I t  i s  n o t  n e c e s s a r y  t o  d e f i n e  t h e  t e rm  i n  
t h e  s t a t u t e  b e c a u s e  t h e  common l a w  ar id common u s a g e  p r o v i d e  t h e  
d e f i n i t i o n  a p p l i e d  i n  t h e  A l a s k a  c o u r t s .  AS 01.10.010;
AS 01.10.040. By r e m o v i n g  t h e  t e rm  f r o m  t h e  d e f i n i t i o n  s e c t i o n ,  
we p r e s e r v e  i t s  c o m m o n l y - u n d e r s t o o d  m e a n i n g  a n d  i n s u r e  t h a t  b o t h  
t h e  o w n e r ' s  a g e n t s  a n d  t h e  ow n e r  may b e  h e l d  s t r i c t l y  l i a b l e  f o r
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h a z a r d o u s  s u b s t a n c e  s p i l l s .  T h i s  am endm en t  i s  e s s e n t i a l  t o  
i n s u r e  t h e  c o r r e c t  a p p l i c a t i o n  o f  t h e  l a w  i n  t h e  c o u r t s .

T h a n k  y o u  f o r  y o u  a t t e n t i o n  t o  o u r  c o n c e r n s .

S i n c e r e l y ,

NORMAN C .  GORSUCH 
ATTORNEY GENERAL

TMJ : j  f

c c :  H o n o r a b l e  B i l l  Ross
C o m m i s s i o n e r  
D e p a r tm e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n

M a d e l i n e  L e v y
A s s i s t a n t  A t t o r n e y  G e n e r a l
A n c h o r a g e , AGO
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F e b r u a r y  27, 1986 
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F o r t y - s i x t h  L e g i s l a t i v e  Day

C h a p l a i n :  R e v e r e n d  L o r e n  J o n e s  o f  C h a p e l  b y  t h e  L a k e  C h u r c h

SENATE B IL LS  IN  SECOND READING

CSSB 278(F IN )  Im p o u ndm en t  a n d  r e g i s t r a t i o n  o f  m o t o r  v e h i c l e s ;
s e n i o r  c i t i z e n  m o t o r  v e h i c l e  t a x  e x e m p t i o n s ;  
l i c e n s i n g  o f  c e r t a i n  d r i v e r s ;  f e e s  f o r  d r i v e r s  
l i c e n s e s  a n d  p e r m i t s ;  r e f u s a l  t o  s u b m i t  t o  a 
c h e m i c a l  t e s t  f o r  i n t o x i c a t i o n ;  a n d  t h e  d r i v e r s  
l i c e n s e  c om p a c t  ( w i t h  S e n a t e  L e t t e r  o f  I n t e n t )  

H e l d  f r o m  2/26

SECOND READING OF HOUSE B ILLS

HB 100 D e t e n t i o n  o f  v e s s e l s  as  s e c u r i t y  f o r  o i l - p o l l u t i o n
damages ;  c l a r i f y i n g  a d e f i n i t i o n  r e l a t i n g  t o  
d i s c h a r g e  o f  h a z a r d o u s  s u b s t a n c e s
  e f f .  d a t e

T r a n s p o r t a t i o n  r e p o r t  p g  1616 
R e s o u r c e s  o f f e r e d  SCS p g  1913

CSHB 240(HESS) O v e r t a k i n g  a n d  p a s s i n g  s c h o o l  b u s e s
am T r a n s p o r t a t i o n  o f f e r e d  SCS pg  1928

P u b l i c a t i o n  N o t i c e

H o n o r i n g  - A n d e r s o n  H i g h  . S c h o o l  1986 G i r l s  B a s k e t b a l l  Team b y  
S e n a t o r  C o g h i l l  a n d  R e p r e s e n t a t i v e  S h u l t z

H o n o r i n g  - Edwa rd  A . M e rd e s  b y  R e p r e s e n t a t i v e s  M.W. M i l l e r ,  R i n g s t a d ,  
F r a n k ,  F u l l e r ,  B i n k l e y ,  K o p o n e n ,  C o l l i n s ,  H u r l e y ,  M .M . M i l l e r ,  D u n c a n ,  
G r u e n b e r g ,  C a t o ;  S e n a t o r  B e n n e t t

H o n o r i n g  - P a i g e  Adams b y  R e p r e s e n t a t i v e s  H u r l e y ,  L a r s o n  a n d  N a v a r r e ;  
S e n a t o r s  K e r t t u l a  a n d  D e V r i e s



H O U SE B I L L  1 0 0

D E T E N T IO N  O F V E S S E L S  F O R  O I L  S P I L L  V I O L A T I O N S

BEFORE THE ALASKA SENATE 
F e b r u a r y  27, 1986 

11:00 a .m .

PURPOSE

HB 100 makes AS 46.03.770 c o n s i s t e n t  w i t h  i t s e l f ,  a n d  w i t h  
AS 46.03.760, t o  a s s u r e  t h a t  t h e  S t a t e  w i l l  h a v e  e n o u g h  "money i n  
h and"  t o  c o v e r  a n y  damage d on e  i n  t h e  e v e n t  o f  an  o i l  s p i l l .

BACKGROUND

When e n a c t e d ,  AS 46.03.760 p r o v i d e d  f o r  p e n a l t i e s  n o t  t o  e x c e e d  
$100,000. I n  1976, t h a t  s t a t u t e  was amended  t o  r em o ve  a n y  
c e i l i n g  on  a s s e s s e d  d amages ,  b u t  AS 46.03.770 r e t a i n s  an  o u t d a t e d  
r e f e r e n c e  t o  AS 46.03.760 and  l i m i t s  t o  $100,000 a n y  b o n d  p o s t e d  
i n  l i e u  o f  v e s s e l  d e t e n t i o n .

T h i s  r e n d e r s  § 770 i n c o n s i s t e n t  w i t h  i t s e l f ,  a n d  t h e  r e f e r e n c e  t o  
760(b) no  l o n g e r  makes s e n s e .

U n d e r  t h e  c u r r e n t  l a w ,  t h e  S t a t e  c o u l d  h o l d  a v e s s e l  t o  s e c u r e  
$30 m i l l i o n  i n  o i l  s p i l l  d am ag e s ,  b u t  t h a t  v e s s e l  c o u l d  l e a v e  
A l a s k a  a f t e r  p o s t i n g  a $100,000 b o n d .  S u c h  a s c e n a r i o  d o e s  n o t  
p r o v i d e  t h e  t y p e  o f  c o s t  r e c o v e r y  g u a r a n t e e  t h a t  a d e q u a t e l y  
p r o t e c t s  s t a t e  i n t e r e s t s .

IMPETUS FOR HB 100

T h i s  s e r i o u s  d i s c r e p a n c y  was d i s c o v e r e d  when  t h e  G r e e k  v e s s e l  M/V 
CEPHEUS w e n t  a g r o u n d  n e a r  A n c h o r a g e ,  s p i l l i n g  i n  e x c e s s  o f  
300,000 g a l l o n s  o f  o i l  i n t o  A l a s k a  w a t e r s .

T he  j u d g e  i n  t h a t  m a t t e r  r u l e d  t h a t  a $20 m i l l i o n  b o n d  was n e c e s ­
s a r y  (based  on t h e  $20 m i l l i o n  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t  
e l s e w h e r e  i n  t h e  law )  b e c a u s e  t h e  v e s s e l  p l a n n e d  t o  c o n t i n u e  
o f f l o a d i n g  i n  A l a s k a  w a t e r s .  Had t h e  v e s s e l  p l a n n e d  t o  s im p l y  
l e a v e  A l a s k a ,  h e  w o u l d  p r o b a b l y  h a v e  a l l o w e d  i t  t o  do  so a f t e r  
p o s t i n g  t h e  $100,000 b o n d .

AS 46.03.770 s h o u l d  h a v e  b e e n  c o n t e m p o r a n e o u s l y  r e p e a l e d  and  
r e e n a t e d  w i t h  § 760(b) t o  p r o v i d e  f o r  a b o n d  n o t  t o  e x c e e d  t h e  
max imum amoun t  o f  damages a v a i l a b l e  u n d e r  n e w l y  e n a c t e d  46.03.760 
and  46.03.822.

* S e c .  2, a m e n d i n g  AS 46.03.826(5) , m e r e l y  r e s t o r e s  t h e  o r i g i n a l ,  
common s e n s e  m e a n i n g  o f  t h e  t e rm  " ow n e r . "
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OFFICE OF THE A TTORNEY GENERA L

Novem be r  26, 1984

M E M O R A N D U M  

TO: H o n o r a b l e  B i l l  S h e f f i e i s  
G o v e r n o r

FROM:

RE:

lo rman  C . G o r s u c h  
A t t o r n e y  G e n e r a l

A t t a c h e d  b i l l  r e g a r d i n g  d e t e n t i o n  o f  v e s s e l s  f o r  
s e c u r i t y  f o r  o i l - p o i l u t i o n  damages 
O u r  f i l e :  377-001-85

A t t a c h e d  i s  a  b i l l  t h a t  was r e q u e s t e d  b y  t h e  D e p a r t ­
m en t  o f  E ' u v i r o n m e n t a l  C o n s e r v a t i o n ,  a n d  a p p r o v e d  b y  y o u r  o f f i c e  
on  J u l y  30, 1984. T h e  b i l l . s im p l y ,  makes t h e  b o n d - p o s t i n g  p r o ­
v i s i o n  in- th'e s t a t u t e - on  d e t e n t i o n  o f  v e s s e l s  i n v o l v e d  i n  o i l  
s p i l l s  c o n s i s t e n t  w i t h  t h e  1976 amendmen t  o f  t h e  s t a t u t e  p r o v i d ­
i n g  f o r  damages f o r  o i l  p o l l u t i o n .  T h i s  i s  i n t e n d e d  as  a s im ­
p l e ,  b u t  i m p o r t a n t ,  h o u s e k e e p i n g  am endm en t .

A n e a r l y  i d e n t i c a l  b i l l ,  SB 534 (D e p a r tm e n t  o f  Law 
f i l e  n o .  377-136-84), was p r e p a r e d  b y  t h i s  d e p a r tm e n t  l a s t  y e a r ,  
a nd  was i n t r o d u c e d  b y  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .  T h a t  b i l l  
was s t i l l  i n  c o m m i t t e e  w he n  t h e  l e g i s l a t u r e  a d j o u r n e d .  T h e  v e r ­
s i o n  w h i c h  i s  p r e s e n t e d  now adds  o n e  t e c h n i c a l  c h a n g e .  S e c t i o n  
2 c l a r i f i e s  t h e  d e f i n i t i o n  o f  " owne r"  w i t h  r e g a r d  t o  s t r i c t  
l i a b i l i t y  f o r  o i l  s p i l l s  a n d  o t h e r  h a z a r d o u s  s u b s t a n c e s .  T h i s ,  
t o o ,  i s  m e r e l y  a t e c h n i c a l  h o u s e k e e p i n g  am endm en t .

A l s o  a t t a c h e d  i s  a d r a f t  t r a n s m i t t a l  l e t t e r  t o  t h e  
l e g i s l a t u r e .

NCG:MRL:md 

c c  w / e n c . : H o n .  R i c h a r d  N e v e 1 
C o m m i s s i o n e r
D e p a r tm e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n

M a d e l e i n e  R .  L e v y  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
N a t u r a l  R e s o u r c e s  S e c t i o n  
A n c h o r a g e
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/0
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C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  t h e  

d e t e n t i o n  o f  v e s s e l s  as s e c u r i t y  f o r  o i l - p o l l u t i o n  damages 

a n d  c l a r i f i c a t i o n  o f  a d e f i n i t i o n  r e l a t i n g  t o  d i s c h a r g e  o f  

h a z a r d o u s  s u b s t a n c e s .  T h i s  b i l l  i s  i n t e n d e d  t o  c o r r e c t

two s t a t u t o r y  o v e r s i g h t s  b r o u g h t  t o  l i g h t  as a r e s u l t  o f  

t h e  J a n u a r y  21, 1984 o i l  s p i l l  f r om  t h e  M/V C e p h e u s .

AS 46.03.760, p r o v i d i n g  f o r  c i v i l  a c t i o n s  f o r  p o l l u t i o n ,

a n d  AS 46.03.770, p r o v i d i n g  f o r  d e t e n t i o n  o f  v e s s e l s  as

s e c u r i t y  f o r  o i l - p o l l u t i o n  d am ag e s , ••were both- e n a c t e d  b y  

c h .  120, SLA 1971. As e n a c t e d ,  AS 46.03.760(b) s e t  a  m a x ­

imum o f  $100,000 f o r  l i q u i d a t e d  damages t o  b e  a s s e s s e d  b y  

t h e  c o u r t  i n  a n  o i l - p o l l u t i o n  c a s e .  A nd ,  as e n a c t e d ,  AS 46.- 

03.770 p r o v i d e d  f o r  t h e  c o u r t  t o  r e l e a s e  a d e t a i n e d  v e s s e l  

u p o n  p o s t i n g  o f  a b o n d  s e t  b y  t h e  c o u r t  i n  a n  am oun t  n o t  

t o  e x c e e d  $100,000. AS 46.03.770 r e f e r r e d  t o  AS 46 .03.- 

760(b) ,  a n d  t h e  two $100,000 p r o v i s i o n s  w e r e  c o m p a t i b l e  

w i t h  e a c h  o t h e r .

H ow e v e r ,  i n  1976, a l o n g  w i t h  o t h e r  am endm en ts ,  AS 46 .03 .- 

760(b) was amended  t o  r em o v e  t h e  $100,000 l i q u i d a t e d  dam­

ag e s  max imum , b u t  AS 46.03.770 was n o t  c o r r e s p o n d i n g l y  

am end ed .  I t  h a s  n e v e r  b e e n  am ended .  T h i s  b i l l  s e e k s  t o  

c o r r e c t  t h a t  o v e r s i g h t .  I t  r em o ve s  t h e  r e f e r e n c e  t o  

$100,000 an d  i n s e r t s  a r e f e r e n c e  ( i n  two  p l a c e s )  t o  t h e

D P. .V i' T

U n de r t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  t h e  A la s k a



r e l e v a n t  c i v i l  p e n a l t y  a n d  damages s t a t u t e s  t h a t  w e r e  e n ­

a c t e d  a n d  amended  a f t e r  AS 46.03.770 was e n a c t e d .

S e c o n d ,  AS 46.03.822 p r o v i d e s  f o r  s t r i c t  l i a b i l i t y  f o r  t h e  

d i s c h a r g e  o f  h a z a r d o u s  s u b s t a n c e s ,  i n c l u d i n g  o i l ,  f o r  a 

p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  t h e  h a z a r d o u s  s u b ­

s t a n c e  p r i o r  t o  i t s  d i s c h a r g e .  " Ow n in g  o r  h a v i n g  c o n t r o l  

o v e r  a h a z a r d o u s  s u b s t a n c e "  i s  p r e s e n t l y  d e f i n e d  i n  AS 

46.03.826(5) i n  a m a n n e r  w h i c h  a r g u a b l y  n e g a t e s  t h e  common 

s e n s e  d e f i n i t i o n  o f  a n  o w n e r .  S e c t i o n  2 o f  t h i s  b i l l  c o r ­

r e c t s  t h a t  p r o b l e m  b y  e l i m i n a t i n g  t h e  w o r d  "owne r"  f r om  

t h e  - s t a t u t o r y  d e f i n i t i o n '  s e c t i o n ,  t h e r e b y  r e s t o r i n g  t h e  

o r i g i n a l  m e a n i n g  o f  t h a t  w o r d .

S i n c e r e l y ,

B i l l  S h e f f i e l d
G o v e r n o r
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  H O U S E  B I L L  NO. 100 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  an A ct e n t i t l e d :  " A n  A c t  r e l a t i n g  to d e t e n t i o n  of v e s s e l s  as s e c u r i t y

f o r  o i l - p o l l u t i o n  d a m a g e s ;  c l a r i f y i n g  a d e f i n i t i o n  

r e l a t i n g  to d i s c h a r g e  of h a z a r d o u s  s u b s t a n c e s ;  and 

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. AS  4 6 . 0 3 . 7 7 0  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 7 7 0 .  D E T E N T I O N  O F  V E S S E L  W I T H O U T  W A R R A N T  A S  S E C U R I T Y  

F O R  D A M A G E S .  A  v e s s e l  t h a t  [WHICH] is u s e d  i n  o r  in a i d  of a 

v i o l a t i o n  of  AS  4 6 . 0 3 . 7 4 0  - 4 6 . 0 3 . 7 5 0  m a y  be d e t a i n e d  a f t e r  a v a l i d  

s e a r c h  by t he d e p a r t m e n t ,  a n  a g e n t  of  t he d e p a r t m e n t ,  a p e a c e  o f f i c e r  

of the state, or  an  a u t h o r i z e d  p r o t e c t i o n  o f f i c e r  of t he D e p a r t m e n t  of 

F i s h  a n d  Game. U p o n  j u d g m e n t  of  the c o u r t  h a v i n g  j u r i s d i c t i o n  that 

the v e s s e l  w as u s e d  i n ^  o r  w a s  the c a u s e  o f A  a v i o l a t i o n  of A S  4 6 . 0 3 . -  

740 - 4 6 . 0 3 . 7 5 0  w i t h  k n o w l e d g e  of its o w n e r  o r  u n d e r  c i r c u m s t a n c e s  

i n d i c a t i n g  that t he o w n e r  s h o u l d  r e a s o n a b l y  h a v e  h a d  t h i s  k n o w l e d g e ,  

the v e s s e l  m a y  be h e l d  as s e c u r i t y  f o r  p a y m e n t  to the s t a t e  of the

a m o u n t  of d a m a g e s  a s s e s s e d  b y  th e  c o u r t  u n d e r  A S  4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . 7 6 0 ,  

and 4 6 . 0 3 . 8 2 2 .  If [AS 4 6 . 0 3 . 7 6 0 ( b ) ,  A N D  IF] th e  d a m a g e s  [SO] a s s e s s e d  

are n ot p a i d  w i t h i n  30 d a y s  a f t e r  j u d g m e n t  o r  f i n a l  d e t e r m i n a t i o n  of 

an appeal, the v e s s e l  s h a l l  be s o l d  at p u b l i c  a u c t i o n ,  o r  as o t h e r w i s e

d i r e c t e d  by the court, a n d  th e  d a m a g e s  p a i d  f r o m  t h e  p r o c e e d s .  The

b a l a n c e ,  if any, s h a l l  be  p a i d  b y  t he c o u r t  to the o w n e r  cf the

v e s sel. T h e  c o u r t  s h a l l  p e r m i t  t he r e l e a s e  of th e  v e s s e l  u p o n  p o s t i n g  

of a b o n d  set by  the c o u r t  in  a n  a m o u n t  n o t  to e x c e e d  t he m a x i m u m

O f f e r e d :  2 / 2 4 / 8 6
R e f e r r e d :  R u l e s

- 1 -  SCS HB 1 0 0 ( R e s )



1 a m o u n t  of d a m a g e s  a v a i l a b l e  u n d e r  A S  4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . 7 6 0 ,  an d

2 4 6 . 0 3 . 8 2 2 r T $ 1 0 M , 0 0 Q l ^  T h e  d a m a g e s  r e c e i v e d  u n d e r  thi s  s e c t i o n  s h all

3 be t r a n s m i t t e d  o t h e  p r o p e r  s t a t e  o f f i c e r  f o r  d e p o s i t  in  the g e n e r a l

4 fund. A  v e s s e l  s e i z e d  u n d e r  this s e c t i o n  s h a l l  be r e t u r n e d  o r  the

5 b o n d  e x o n e r a t e d  if n o  d a m a g e s  a re a s s e s s e d  u n d e r  AS 4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . -

6 7 6 0. o r  4 6 . 0 3 . 8 2 2  [AS 4 6 . 0 3 . 7 6 0 ( b ) ] .

7 * Sec. 2. A S  4 6 . 0 3 . 8 2 6 ( 5 )  is a m e n d e d  to read:

8 (5) " [ O W N I N G  OR] h a v i n g  c o n t r o l  o v e r  a h a z a r d o u s  s u b s t a n c e "

9 m e a n s  p r o d u c i n g ,  h a n d l i n g ,  s t o ring, t r a n s p o r t i n g A  or  r e f i n i n g  a

10 h a z a r d o u s  s u b s t a n c e  f or c o m m e r c i a l  p u r p o s e s  i m m e d i a t e l y  b e f o r e  e n t r y

11 of t he h a z a r d o u s  s u b o t a n c e  in  or  u p o n  t h e  w a t e r s ,  s u r f a c e ^  or

12 s u b s u r f a c e  lands of  the state, a n d  s p e c i f i c a l l y  i n c l u d e s  b a i l e e s  and

13 c a r r i e r s  of  a h a z a r d o u s  s u b s t a n c e ;

14 * Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.-

15 10 . 0 7 0 ( c ) .

\
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I n t r o d u c e d :  2 /6 /7 6
R e fe r r e d :  R esources

IK THE SENATE
BY THE RULES Cul'MI.TTEE BY 
REQUEST OF THE GOVERNOR

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 2 6 7  am H ( e . d a t e  a d d e d )

IN THE L E G I S I \TURE OF THE STATE OF ALASKA

NINTH LEGISLATURE -  SECOND SESSION

A BI LL

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l

i n g  m in im u m  d r i n k i n g  w a t e r  s t a n d a r d s ,  a n d  [S E T T IN G ]  s t a n d a r d s  f o r  

t h e  c o n s t r u c t i o n ,  i m p r o v e m e n t ,  a n d  m a i n t e n a n c e  o f  p u b l i c  w a t e r  

s u p p l y  s y s t e m s ;

* S e c .  2 .  AS ^ 6 . 0 3 . 0 3 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  T h e  d e p a r t m e n t  may g r a n t  [PAY] t o  a  m u n i c i p a l i t y ,  a s  f u n d s  

a r e  a v a i l a b l e ,  u p  t o  t h e  l e s s e r  o f  50  [ 2 5 ]  p e r  c e n t  o f  t h e  e l i g i b l e  

[ESTIMATED] c o s t  o r  50 p e r  c e n t  o f  t h e  e l i g i b l e  [ESTIMATED] c o s t  n o t  

f i n a n c e d  TBORNE] b y  t h e  f e d e r a l  g o v e r n m e n t ,  [ I F  THERE I S  FEDERAL 

AS SI ST ANCE ,]  f o r  [O F ]  p u b l i c  w a t e r  s u p p l y ,  t r e a t m e n t  a n d  d i s t r i b u t i o n  

s y s t e m s  a n d  p u b l i c  s e w a g e  c o l l e c t i o n ,  t r e a t m e n t  a n d  d i s c h a r g e  f a c i l i t i e s  

f o r  w h i c h  c o n s t r u c t i o n  h a s  n o t  c o m m e n c e d  on  o r  b e f o r e  t h e  e f f e c t i v e  d a t e  

o f  t h i s  A c t  [SYSTEMS, INCLUDING COLLECTION AND IMPOUNDING F A C I L I T I E S ,

AND OF THOSE PORTIONS OF SEWERAGE SYSTEMS NOT COVERED BY ( a )  OF T H I S  

S E C T I O N ] .  T h e  e l i g i b l e  [ESTIMATED] c o s t  o f  a  p r o j e c t  o r  p o r t i o n s  o f  a  

p r o j e c t  [ANY PART OF A SYSTEM] w i l l  b e  a s  d e t e r m i n e d  by  t h e  f e d e r a l  

a g e n c y  g r a n t i n g  [WHICH GIVES]  t h e  m o s t  m o n e t a r y  a s s i s t a n c e  [OR,  I F  

NONE, BY THE DEPARTMENT]. On p r o j e c t s  o r  p o r t i o n s  o f  p r o j e c t s ,  f o r  w h l c  1 
f e d e r a l  p a r t i c i p a t i o n  i s  n o t  a v a i l a b l e ,  e l i g i b l e  c o s t s  w i l l  b e  d e t e r ­

m i n e d  b y  t h e  d e p a r t m e n t .  P r o j e c t s  [SYSTEMS] s h a l l  b e  c o n s t r u c t e d

C o n s e r v a t i o n ;  a n d  p r o v i d i n g  f o r 1 a n  ' ' T e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  AS ^46.0 3 - 0 2 0 C 1 0 )  (C)  i s  a m e n d e d  t o  r e a d :

(C )  p r o t e c t i o n  o f  p u b l i c  w a t e r  s u p p l i e s  b y  e s t a b l i s h -
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I n  a c c o r d a n c e  w i t h  [ACCORDING TO]  p l a n s  a n d  s p e c i f i c a t i o n s  a p p r o v e d  by 

[THE FEDERAL AGENCY WHICH GIVES THE MOST MONETARY ASSISTANCE OR, I F  

NONE, BY] t h e  d e p a r t m e n t .

* S e c .  3 .  AS 4 6 . 0 3 . 1 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A p e r s o n  who c o n d u c t s  ai l  [A COMMERCIAL OR INDUSTRIAL]  o p e r a ­

t i o n  w h i c h  r e s u l t s  i n  t h e  d i s p o s a l  o f  s o l i d  o r  l i q u i d  w a s t e  m a t e r i a l  

o r  h e a t e d  p r o c e s s  o r  c o o l i n g  w a t e r  i n t o  t h e  w a t e r s  o r  o n t o  t h e  l a n d  o f  

t h e  s t a t e  m u s t  p r o c u r e  a  p e r m i t  f r o m  t h e  d e p a r t m e n t  b e f o r e  d i s p o s i n g  

o f  t h e  w a s t e  m a t e r i a l  o r  w a t e r . T h e  p e r m i t  m u s t  b e  o b t a i n e d  f o r  

d i r e c t  d i s p o s a l  a n d  f o r  d i s p o s a l  i n t o  p u b l i c l y  o p e r a t e d  s e w e r a g e  

s y s t e m s .

* S e c .  4 .  AS 4 6 . 0 3 . 1 1 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  An a p p l i c a t i o n  f o r  a  p e r m i t  s h a l l  b e  m a d e  o n  f o r m s  p r e s c r i b e d  

b y  t h e  d e p a r t m e n t  o r  o n  f o r m s  p r e s c r i b e d  b y  t h e  U n i t e d  S t a t e s  E n v i r o n ­

m e n t a l  P r o t e c t i o n  A g e n c y  a n d  s h a l l  c o n t a i n  t h e  n am e  a n d  a d d r e s s  o f  t h e  

a p p l i c a n t ,  a  d e s c r i p t i o n  o f  h i s  o p e r a t i o n s ,  t h e  q u a n t i t y  a n d  t y p e  o f  

w a s t e  m a t e r i a l  s o u g h t  t o  b e  d i s p o s e d  o f ,  t h e  p r o p o s e d  m e t h o d  o f  d i s p o s a l  

a n d  a n y  o t h e r  i n f o r m a t i o n  c o n s i d e r e d  n e c e s s a r y  b y  t h e  d e p a r t m e n t .  

A p p l i c a t i o n  f o r  p e r m i t  s h a l l  b e  m a d e  a t  l e a s t  60  d a y s  b e f o r e  c o m m e n c e ­

m e n t  o f  a  p r o p o s e d  d i s c h a r g e .

* S e c .  5 -  AS 4 6 . 0 3 . 1 1 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( e )  I f  t h e  d e p a r t m e n t  h a s  c e r t i f i e d  a  N a t i o n a l  P o l l u t a n t  D i s c h a r g e  

E l i m i n a t i o n  S y s t e m  p e r m i t  u n d e r  s e c .  4 0 1  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  

C o n t r o l  A c t  A m e n d m e n t s  o f  1 9 7 2  ( 3 3  U . S . C .  S e c .  1 3 4 1 ) ,  a n d  t h e  U n i t e d  

S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  h a s  i s s u e d  t h a t  p e r m i t  t o  a  

p e r s o n ,  t h e  d e p a r t m e n t  may w a i v e  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n ,  a’n d  

a d o p t  t h e  f e d e r a l  p e r m i t  a s  t h e  p e r m i t  r e q u i r e d  u n d e r  s e c .  1 0 0  o f  t h i s  

c h a p t e r .

* S e c .  6 .  AS 4 6 . 0 3 . 1 8 0  i s  a m e n d e d  t o  r e a d :

SSSB 2 6 /  am H ( e . d a t e  a d d e d )  “ 2 -
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S e c .  H 6 . 0 3 . l 8 0 .  CONFIDENTIALITY OF RECORDS. R e c o r d s  a n d  i n f o r m a ­

t i o n  o t h e r  t h a n  e m i s s i o n  d a t a  i n  t h e  p o s s e s s i o n  o f  t h e  d e p a r t m e n t  

w h i c h  r e l a t e  t o  p r o d u c t i o n  o r  s a l e s  f i g u r e s  o r  t o  p r o c e s s e s  o r  p r o d u c ­

t i o n  t e c h n i q u e s  o f  t h e  o w n e r  o r  o p e r a t o r  o f  a n  a i r  c o n t a m i n a n t  s o u r c e  

a r e  c o n s i d e r e d  c o n f i d e n t i a l  r e c o r d s  o f  t h e  d e p a r t m e n t  a f t e r  a p p l i c a t i o n  

b y  t h e  p a r t y  a n d  c e r t i f i c a t i o n  t h a t  t h e i r  p u b l i c  d i s c l o s u r e  w o u l d  t e n d  

t o  a d v e r s e l y  a f f e c t  h i s  c o m p e t i t i v e  p o s i t i o n .

* S e c .  7 .  AS H 6 . 0 3 . 7 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  H 6 . 0 3 . 7 2 0 .  CONSTRUCTION AND OPERATION OF CERTAIN F A C I L I T I E S

PROHIBITED.  ( a )  No p e r s o n  may c o n s t r u c t ,  e x t e n d ,  i n s t a l l  o r  o p e r a t e

a  s e w e r a g e  [SEV/AGE] s y s t e m  o r  t r e a t m e n t  w o r k s ,  o r  a n y  p a r t  o f  a

s e w e r a g e  [SEV/AGE] s y s t e m  o r  t r e a t m e n t  w o r k s ,  u n t i l  p l a n s  f o r  i t  a r e  

s u b m i t t e d  t o  t h e  d e p a r t m e n t  f o r  r e v i e w [ , ]  a n d  t h e  d e p a r t m e n t  a p p r o v e s

t h e m  i n  w r i t i n g  a n d  i s s u e s  a  w r i t t e n  p e r m i t .  [THE DEPARTMENT MAY

WAIVE THE REQUIREMENT THAT PLANS BE SUBMITTED TO I T . ]

( b )  No p e r s o n  may c o n s t r u c t ,  e x t e n d ,  I n s t a l l  o r  o p e r a t e  a  p u b l i c  

w a t e r  s u p p l y  s y s t e m ,  o r  a n y  p a r t  o f  a  p u b l i c  w a t e r  s u p p l y  s y s t e m  

u n t i l  p l a n s  f o r  i t  a r e  s u b m i t t e d  t o  t h e  d e p a r t m e n t  f o r  r e v i e w  a n d  t h e  

d e p a r t m e n t  a p p r o v e s  t h e m  i n  w r i t i n g .

( c )  T h e  d e p a r t m e n t  may w a i v e  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n .

* S e c .  8 .  AS H 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

S e c .  H 6 . 0 3 . 7 5 5 .  DISCHARGE REPORTING, ( a )  A p e r s o n  i n  c h a r g e  o f  

a  f a c i l i t y ,  o p e r a t i o n  o r  v e s s e l ,  a s  s o o n  a s  h e  h a s  k n o w l e d g e  o f  a n y  

d i s c h a r g e  f r o m  t h e  f a c i l i t y ,  o p e r a t i o n  o r  v e s s e l  i n  v i o l a t i o n  o f  s e c s .  

7H0 o r  750  o f  t h i s  c h a p t e r ,  s h a l l  i m m e d i a t e l y  n o t i f y  t h e  d e p a r t m e n t  o f  

t h e  d i s c h a r g e .

( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e p a r t m e n t  may e n t e r  

i n t o  a  w r i t t e n  a g r e e m e n t  w i t h  a  p e r s o n  f o r  t h e  p e r i o d i c  r e p o r t i n g  o f  

m i n o r  d i s c h a r g e s  o t h e r  t h a n  i n t o  t h e  w a t e r s  o f  t h e  s t a t e .
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* S e c .  9 .  AS 1 ) 6 . 0 3 . 7 6 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  U 6 . 0 3 . 7 6 0 .  C I V I L  ACTION FOR POLLUTION; DAMAGES. ( a )  A 

p e r s o n  who v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  t o  b e  v i o l a t e d  a  p r o v i s i o n  o f  

t h i s  c h a p t e r  o r  a r e g u l a t i o n ,  a  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  a  

p e r m i t  o r  t e r m  o r  c o n d i t i o n  o f  a  p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  

l i a b l e ,  i n  a  c i v i l  a c t i o n ,  t o  t h e  s t a t e  f o r  a  sum t o  b e  a s s e s s e d  b y  

t h e  c o u r t  o f  n o t  l e s s  t h a n  $ 5 0 0 ,  n o r  m o r e  t h a n  $ 1 0 0 , 0 0 0  f o r  t h e  i n i t i a l  

v i o l a t i o n ,  n o r  m o r e  t h a n  $ 5 , 0 0 0  f o r  e a c h  d a y  t h e r e a f t e r  o n  w h i c h  t h e  

v i o l a t i o n  c o n t i n u e s ,  a n d  w h i c h  s h a l l  r e f l e c t ,  w h e r e  a p p l i c a b l e :

( 1 )  r e a s o n a b l e  c o m p e n s a t i o n  i n  t h e  n a t u r e  o f  l i q u i d a t e d

d a m a g e s  f o r  a n y  a d v e r s e  e n v i r o n m e n t a l  e f f e c t s  c a u s e d  b y  t h e  v i o l a t i o n ,

w h i c h  s h a l l  b e  d e t e r m i n e d  b y  t h e  c o u r t  a c c o r d i n g  t o  t h e  t o x i c i t y ,  d e -

g r a d a b i l i t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  t h e  s u b s t a n c e  d i s c h a r g e d ,

t h e  s e n s i t i v i t y  o f  t h e  r e c e i v i n g  e n v i r o n m e n t ,  a n d  t h e  d e g r e e  t o  w h i c h  

t h e  d i s c h a r g e  d e g r a d e s  e x i s t i n g  e n v i r o n m e n t a l  q u a l i t y ;

( 2 )  r e a s o n a b l e  c o s t s  i n c u r r e d  b y  t h e  s t a t e  i n  d e t e c t i o n ,  

i n v e s t i g a t i o n ,  a n d  a t t e m p t e d  c o r r e c t i o n  o f  t h e  v i o l a t i o n ;  a n d

( 3 )  t h e  e c o n o m i c  s a v i n g s  r e a l i z e d  b y  t h e  p e r s o n  i n  n o t  

c o m p l y i n g  w i t h  t h e  r e q u i r e m e n t  f o r  w h i c h  a  v i o l a t i o n  i s  c h a r g e d .

( b )  A c t i o n s  u n d e r  t h i s  s e c t i o n  may n o t  b e  u s e d  f o r  p u n i t i v e  

p u r p o s e s ,  a n d  s u m s  a s s e s s e d  b y  t h e  c o u r t  m u s t  b e  c o m p e n s a t o r y  a n d  

r e m e d i a l  i n  n a t u r e .

( c )  T h e  c o u r t ,  u p o n  m o t i o n  o f  t h e  d e p a r t m e n t  o r  u p o n  i t s  own 

m o t i o n ,  may d e f e r  a s s e s s m e n t  o f  a l l  o r  p a r t  o f  t h a t  p o r t i o n  o f  t h e  sum 

i m p o s e d  u p o n  a  p e r s o n  u n d e r  ( a ) ( 3 )  o f  t h i s  s e c t i o n  c o n d i t i o n e d  u p o n  

t h e  p e r s o n  c o m p l y i n g ,  w i t h i n  t h e  s h o r t e s t  f e a s i b l e  t i m e ,  w i t h  t h e  

r e q u i r e m e n t  f o r  w h i c h  a  v i o l a t i o n  i s  s h o w n .

( d )  As u s e d  i n  t h i s  s e c t i o n ,  " e c o n o m i c  s a v i n g s "  r f ieans  t h a t  sum 

w h i c h  a  p e r s o n  w o u l d  b e  r e q u i r e d  t o  e x p e n d  f o r  t h e  p l a n n i n g ,  a c q u i s i -
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t l o n ,  s i t i n g ,  c o n s t r u c t i o n ,  i n s t a l l a t i o n  a n d  o p e r a t i o n  o f  f a c i l i t i e s  

n e c e s s a r y  t o  e f f e c t  c o m p l i a n c e  w l t n  t h e  s t a n d a r d  v i o l a t e d .

( e )  I n  a d d i t i o n  t o  l i a b i l i t y  u n d e r  ( a ) — ( d )  o f  t h i s  s e c t i o n ,  a  

p e r s o n  who v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  t o  b e  v i o l a t e d  a  p r o v i s i o n  o f

s e c s .  7 4 0 — 750  o f  t h i s  c h a p t e r  i s  l i a b l e  t o  t h e  s t a t e ,  i n  a  c i v i l

a c t i o n ,  b r o u g h t  u n d e r  s e c .  822  o f  t h i s  c h a p t e r ,  f o r  t h e  f u l l  a m o u n t  o f  

a c t u a l  d a m a g e s  c a u s e d  t o  t h e  s t a t e  by  t h e  v i o l a t i o n ,  i n c l u d i n g  d i r e c t  

a n d  i n d i r e c t  c o s t s  a s s o c i a t e d  w i t h  t h e  a b a t e m e n t ,  c o n t a i n m e n t  o r  

r e m o v a l  o f  t h e  p o l l u t a n t ,  r e s t o r a t i o n  o f  t h e  e n v i r o n m e n t  t o  i t s  f o r m e r

s t a t e ,  a n d  a l l  i n c i d e n t a l  a d m i n i s t r a t i v e  c o s t s .

* S e c .  1 0 .  AS 4 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  new s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 7 6 5 .  INJUNCTIONS. T h e  s u p e r i o r  c o u r t  h a s  j u r i s ­

d i c t i o n  t o  e n j o i n  a  v i o l a t i o n  o f  t h i s  c h a p t e r ,  o r  o f  a  r e g u l a t i o n ,  

l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  t e r m  o r  c o n d i t i o n  o f  a  

p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r .  I n  a c t i o n s  b r o u g h t  u n d e r  t h i s  

s e c t i o n ,  t e m p o r a r y  o r  p r e l i m i n a r y  r e l i e f  may b e  o b t a i n e d  u p o n  a  

s h o w i n g  o f  a n  i m m i n e n t  t h r e a t  o f  c o n t i n u e d  v i o l a t i o n ,  a n d  p r o b a b l e  

s u c c e s s  o n  t h e  m e r i t s ,  w i t h o u t  t h e  n e c e s s i t y  o f  d e m o n s t r a t i n g  p h y s i c a l  

i r r e p a r a b l e  h a r m .  .The b a l a n c e  o f  e q u i t i e s  i n  a c t i o n s  u n d e r  t h i s  

s e c t i o n  may a f f e c t  t h e  t i m i n g  o f  c o m p l i a n c e ,  b u t  n o t  t h e  n e c e s s i t y  o f  

c o m p l i a n c e  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e .

* S e c .  1 1 .  AS 4 6 . 0 3 . 7 9 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  4 6 . 0 3 . 7 9 0 .  CRIMINAL PENALTIES.  ( a )  A p e r s o n  who v i o l a t e s  

o r  who c a u s e s  o r  p e r m i t s  a  v i o l a t i o n  o f  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  

o r  o f  a  r e g u l a t i o n ,  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  t e r m  

o r  c o n d i t i o n  o f  a  p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  g u i l t y  o f  & 

m i s d e m e a n o r ,  a n d ,  u p o n  c o n v i c t i o n ,  s h a l l  b e  p u n i s h e d  b y  a  f i n e  o f  n o t  

m o r e  t h a n  $ 2 5 , 0 0 0  a n d  c o s t s  o f  p r o s e c u t i o n .

( b )  A p e r s o n  who w i l f u l l y  v i o l a t e s  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  o r
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o f  a  r e g u l a t i o n ,  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  t e r m  o r  

c o n d i t i o n  o f  a  p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  g u i l t y  o f  a  

m i s d e m e a n o r ,  a n d ,  u p o n  c o n v i c t i o n ,  s h a l l  b e  p u n i s h e d  by  a  f i n e  o f  n o t  

m o r e  t h a n  $ 2 5 , 0 0 0  a n d  c o s t s  o f  p r o s e c u t i o n ,  o r  b y  i m p r i s o n m e n t  f o r  n o t  

m o r e  t h a n  o n e  y e a r ,  o r  b y  b o t h  f i n e ,  c o s t s ,  a n d  i m p r i s o n m e n t .

( c )  E a c h  d a y  o n  v / h i c h  a  v i o l a t i o n  d e s c r i b e d  i n  ( a )  o r  ( b )  o f  

t h i s  s e c t i o n  o c c u r s  i s  c o n s i d e r e d  a  s e p a r a t e  v i o l a t i o n .

( d )  A p e r s o n  who f a i l s  t o  p r o v i d e  o r  f a l s e l y  s t a t e s  i n f o r m a t i o n  

r e q u i r e d  u n d e r  r e c .  755  o f  t h i s  c h a p t e r  i s  g u i l t y  o f  a  m i s d e m e a n o r ,  

a n d ,  u p o n  c o n v i c t i o n ,  i s  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 2 5 , 0 0 0 , 

o r  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e  y e a r ,  o r  b y  b o t h .  E a c h  

u n l a w f u l  a c t  c o n s t i t u t e s  a  s e p a r a t e  o f f e n s e .

* S e c .  1 2 .  AS 4 6 . 0 3 . 8 1 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A p e r s o n  i s  g u i l t y  o f  c r e a t i n g  o r  m a i n t a i n i n g  a  n u i s a n c e  i f

h e

( 1 )  p l a c e s  o r  d e p o s i t s  u p o n  a  l o t ,  s t r e e t ,  b e a c h ,  o r  p r e -  

m i s e s A o r  u p o n [ , ]  o r  a n y w h e r e  w i t h i n  200  f e e t  o f  a  p u b l i c  h i g h w a y ,

[UNLESS THE HIGHWAY ABUTS UPON TIDAL WATER,] a n y  g a r b a g e ,  o f f a l ,  d e a d

a n i m a l s ,  o r  a n y  o t h e r  m a t t e r  o r  t h i n g ,  w h i c h  w o u l d  b e  o b n o x i o u s  o r  

c a u s e  t h e  s p r e a d  o f  d i s e a s e  o r  i n  a n y  way e n d a n g e r  t h e  h e a l t h  o f  t h e  

c o m m u n i t y ;

( 2 )  a l l o w s  t o  b e  p l a c e d  o r  d e p o s i t e d  u p o n  a n y  p r e m i s e s

o w n e d  by  h i m  o r  u n d e r  h i s  c o n t r o l  g a r b a g e ,  o f f a l ,  d e a d  a n i m a l s ,  o r  a n y

o t h e r  m a t t e r  o r  t h i n g  w h i c h  w o u l d  b e  o b n o x i o u s  o r  o f f e n s i v e  t o  t h e  

p u b l i c  o r  w h i c h  v?ould p r o d u c e ,  a g g r a v a t e ,  o r  c a u s e  t h e  s p r e a d  o f

d i s e a s e  o r  i n  a n y  way e n d a n g e r  t h e  h e a l t h  o f  t h e  c o m m u n i t y .

* S e c .  1 3 .  AS 4 6 . 0 3 . 8 2 2  i s  a m e n d e d  t o  r e a d :

S e c .  4 6 . 0 3 . 8 2 2 .  STRICT L IA B IL IT Y  FOR THE DISCHARGE OF HAZARDOUS 

SUBSTANCES. T o  t h e  e x t e n t  n o t  o t h e r w i s e  p r e e m p t e d  b y  f e d e r a l  l a w ,  a
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p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  a  h a z a r d o u s  s u b s t a n c e  w h i c h  

e n t e r s  i n  o r  u p o n  t h e  v / a t e r s , s u r f a c e  o r  s u b s u r f a c e  l a n d s  o f  t h e  s t a t e  

i s  s t r i c t l y  l i a b l e ,  v i  o u t  r e g a r d  t o  f a u l t ,  f o r  t h e  d a m a g e s  t o  p e r s o n s  

o r  p r o p e r t y ,  p u b l i c  o r  p r i v a t e ,  c a u s e d  b y  t h e  e n t r y .  [ I F  AN ACTION I S  

BROUGHT BY THE STATE TO RECOVER DAMAGES FOR O IL  POLLUTION,  L I A B I L I T Y  

I S  LIMITED AS S P E C I F I E D  IN SEC.  7 6 0 ( b )  OF TH IS CHAPTER.]  I n  a n  a c t i o n  

t o  r e c o v e r  d a m a g e s ,  t h e  p e r s o n  i s  r e l i e v e d  f r o m  s t r i c t  l i a b i l i t y ,  

w i t h o u t  r e g a r d  t o  f a u l t ,  i f  h e  c a n  p r o v e

( 1 )  t h a t  t h e  h a z a r d o u s  s u b s t a n c e  t o  w h i c h  t h e  d a m a g e s  

r e l a t e  e n t e r e d  i n  o r  u p o n  t h e  w a t e r s ,  s u r f a c e  o r  s u b s u r f a c e  l a n d s  o f  

t h e  s t a t e  s o l e l y  a s  a  r e s u l t  o f

(A)  a n  a c t  o f  w a r ,

(B )  a n  i n t e n t i o n a l  a c t  o r  a  n e g l i g e n t  a c t  o f  a  t h i r d  

p a r t y ,  o t h e r  t h a n  a  p a r t y  ( o r  i t s  e m p l o y e e s )  i n  p r i v i t y  o f  c o n t r a c t  

w i t h ,  o r  e m p l o y e d  b y ,  t h e  p e r s o n ,

( C )  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  U n i t e d  S t a t e s  g o v e r n ­

m e n t  o r  t h e  S t a t e  o f  A l a s k a ,  o r

(D)  a n  a c t  o f  G o d ;  a n d

( 2 )  i n  r e l a t i o n  t o  ( 1 ) ( B ) ,  ( C )  o r  (D)  o f  t h i s  s e c t i o n ,  t h a t  

h e  d i s c o v e r e d  t h e  e n t r y  o f  t h e  h a z a r d o u s  s u b s t a n c e  i n  o r  u p o n  t h e  

w a t e r s ,  s u r f a c e  o r  s u b s u r f a c e  l a n d s  o f  t h e  s t a t e  a n d  b e g a n  o p e r a t i o n s  

t o  c o n t a i n  a n d  c l e a n  u p  t h e  h a z a r d o u s  s u b s t a n c e  w i t h i n  a  r e a s o n a b l e  

p e r i o d  o f  t i m e .

* S e c .  1 4 .  AS 4 6 . 0 3  i s  a m e n d e d  b y  a d d i n g  a  new s e c t i o n  t o  r e a d :
). ; j I : i

S e c .  4 6 . 0 3 . 8 5 0 .  COMPLIANCE ORDER. ( a )  W h e n ,  i n  t h e  o p i n i o n  o f  

t h e  d e p a r t m e n t ,  a  p e r s o n  i s  v i o l a t i n g  o r  i s  a b o u t  t o  v i o l a t e  a  p r b -
|

v i s i o n  o f  t h i s  c h a p t e r  o r  a  r e g u l a t i o n  o r  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t  

o r  a  p e r m i t  o r  a  t e r m  o f  a  p e r m i t  i s s u e d  b y  t h e  d e p a r t m e n t ,  t h e  d e p a r t ­

m e n t  may n o t i f y  t h e  p e r s o n  o f  i t s  d e t e r m i n a t i o n  b y  p e r s o n a l  s e r v i c e  o r
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c e r t i f i e d  m a i l .  The  d e t e r m i n a t i o n  a n d  n o t i c e  d o  n o t  c o n s t i t u t e  a n  

o r d e r  u n d e r  s e c .  820  o f  t h i s  c h a p t e r .

( b )  T h e  r e c i p i e n t  o f  t h e  d e t e r m i n a t i o n  m u s t  f i l e  w i t h  t h e  d e p a r t  

m e n t ,  w i t h i n  t h e  t i m e  p e r i o d  s p e c i f i e d  i n  t h e  n o t i c e ,  a  r e p o r t  s t a t i n g  

w h a t  m e a s u r e s  h a v e  b e e n  a n d  a r e  b e i n g  t a k e n ,  o r  a r e  p r o p o s e d  t o  b e  

t a k e n ,  t o  c o r r e c t  o r  c o n t r o l  t h e  c o n d i t i o n s  o u t l i n e d  i n  t h e  n o t i c e .
j

( c )  A f t e r  t h e  r e p o r t  i s  f i l e d  u n d e r  ( b )  o f  t h i s  s e c t i o n  o r  t h e  

t i m e  p e r i o d  s p e c i f i e d  f o r  i t  h a s  e l a p s e d ,  t h e  d e p a r t m e n t  may i s s u e  a  

c o m p l i a n c e  o r d e r  i n  c o n f o r m i t y  w i t h  t h e  a u t h o r i t y  o f  t h e  d e p a r t m e n t  

a n d  t h e  p u b l i c  p o l i c y  d e c l a r e d  i n  s e c .  10 o f  t h i s  c h a p t e r .  A c o p y  o f  

t h e  c o m p l i a n c e  o r d e r  s h a l l  b e  s e r v e d  p e r s o n a l l y  o r  s e n t  b y  c e r t i f i e d  

m a i l  t o  t h e  p e r s o n  a f f e c t e d .  A c o m p l i a n c e  o r d e r  i s  e f f e c t i v e  u p o n  

r e c e i p t .

( d )  W i t h i n  30 d a y s  a f t e r  r e c e i p t ,  t h e  r e c i p i e n t  may r e q u e s t  a  

h e a r i n g  uo r e v i e w  t h e  c o m p l i a n c e  o r d e r .  F a i l u r e  t o  r e q u e s t  a  h e a r i n g  

w i t h i n  30 d a y s  a f t e r  t h e  r e c e i p t  o f  a  c o m p l i a n c e  o r d e r  c o n s t i t u t e s  a  

w a i v e r  o f  t h e  r e c i p i e n t ' s  r i g h t  o f  r e v i e w .

( e )  T h e  d e p a r t m e n t  s h a l l  h o l d  a  h e a r i n g  w i t h i n  2 0  d a y s  a f t e r  

r e c e i p t  o f  a  r e q u e s t  f o r  o n e  u n d e r  ( d )  o f  t h i s  s e c t i o n .  A f t e r  t h e  

h e a r i n g ,  t h e  d e p a r t m e n t  may r e s c i n d ,  m o d i f y  o r  a f f i r m  t h e  c o m p l i a n c e  

o r d e r .

( f )  Th e  a t t o r n e y  g e n e r a l  s h a l l  s e e k  e n f o r c e m e n t  o f  a  c o m p l i a n c e  

o r d e r .

* S e c .  1 5 .  AS 4 6 . 0 3  i s  a m e n d e d  by  a d d i n g  a  new  s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 8 7 5 .  REMEDIES CUMULATIVE. A l l  r e m e d i e s  p r o v i d e d  b y  

t h i s  c h a p t e r  a r e  c u m u l a t i v e ,  a n d  t h e  s e c u r i n g  o f  r e l i e f ,  w h e t h e r  i n r  

j u n c t i v e ,  c i v i l  o r  c r i m i n a l ,  u n d e r  a  s e c t i o n  o f  t h i s  e h a p t e r  d o e s  n o t  

e s t o p  t h e  s t a t e  f r o m  o b t a i n i n g  r e l i e f  u n d e r  a n y  o t h e r  s e c t i o n  o f  t h i s  

c h a p t e r .

SSSB 267 am ( e . d a t e  added 1 - 8 -
r e - e n g r o s s e d



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

* S e c .  1 6 .  AS 4 6 . 0 3 . 9 0 0 ( 1 2 )  i s  a m e n d e d  t o  r e a d :

( 1 2 )  " o t h e r  w a s t e s "  m e a n s  g a r b a g e ,  r e f u s e ,  d e c a y e d  w o o d ,  

s a w d u s t ,  s h a v i n g s ,  b a r k ,  t r i m m i n g s  f r o m  l o g g i n g  o p e r a t i o n s ,  s a n d ,  l i m e  

c i n d e r s ,  a s h e s ,  o f f a l ,  o i l , ' t a r ,  d y e s t u f f s ,  a c i d s ,  c h e m i c a l s ,  h e a t  f r o m  

c o o l i n g  o r  o t h e r  o p e r a t i o n s , a n d  o t h e r  s u b s t a n c e s  n o t  s e w a g e  o r  

i n d u s t r i a l  w a s t e  w h i c h  may c a u s e  o r  t e n d  t o  c a u s e  p o l l u t i o n  o f  t h e  

w a t e r s  o f  t h e  s t a t e ;

* S e c .  1 7 .  AS 4 6 . 0 3 . 9 0 0 ( 2 0 )  i s  a m e n d e d  t o  r e a d :

f o r  a i r ,  w a t e r ,  a n d  l a n d  [WATERS] i n  r e l a t i o n  t o  t h e i r  r e a s o n a b l e  a n d  

n e c e s s a r y  u s e  a s  e s t a b l i s h e d  b y  t h e  d e p a r t m e n t ;

* S e c .  1 8 .  AS 4 4 . 6 2 . 3 3 0  i s  a m e n d e d  b y  a d d i n g  a  new p a r a g r a p h  t o  r e a d :

t h e  e x t e n t  t h a t  s e c s .  360— 4 0 0  o f  t h i s  c h a p t e r  a r e  i n c o n s i s t e n t  w i t h  

t h e  m a n n e r  i n  w h i c h  p r o c e e d i n g s  a r e  i n i t i a t e d  u n d e r  t h e  p r o v i s i o n s  o f  

AS 4 6 . 0 3 .

* S e c .  1 9 .  AS 4 6 . 0 3 . 0 3 0 ( a ) ,  4 6 . 0 3 . 1 3 0 ,  4 6 . 0 3 . 2 3 0 ( a ) ,  4 6 . 0 3 . 2 4 0  a n d  

4 6 . 0 3 . 7 5 0 ( d )  a r e  r e p e a l e d .

( 2 0 )  " s t a n d a r d "  m e a n s  t h e  m e a s u r e  o f  p u r i t y  o r  q u a l i t y

( 4 3 )  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  e x c e p t  t o

* S e c .  ? 0 . T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n
0 7 0 ( c ) .

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 .
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§ 46.03.755 W a t e h , E t c ., C o n s e k v a t i o n 8 46.03.758

ballast water from a cargo tank of a tank vessel into the waters of the 
state. A tank vessel may not take on petroleum or a petroleum product 
or by-product as cargo unless it arrives in ports in the state without 
having discharged ballast from cargo tanks into the waters of the state 
and the master of the vessel certifies that fact on forms provided by the 
department.
(b) The master of a tank vessel may discharge ballast water from a 

cargo tank of his tank vessel if it is necessary for the safety of the tank 
vessel and no alternative action is feasible to assure the safety of the 
tank vessel. (§ 3 ch 120 SLA 1971; am 8 19 ch 220 SLA 1976; am 8 3 
ch 266 SLA 1976; am 8 3 ch 116 SLA 1980)

C ross re fe ren ces . — As to discharge of invalid, particularly  those provisions th a t
ballast into navigable w aters, see AS establish incentives for carriers to use
30.50.020. vessels with certain  safety or

E ffect o f  am en d m en ts . — The 1980 m aneuvering capability features, the 
am endm ent rewrote th is section. rem ainder of this Act and the application

E d ito r’s n o tes . — Section 11, ch. 266, to other persons or circumstances, includ-
SLA 1976, provides: "S ev e rab ility . If any ing but not limited to those provisions
provision of this Act or the application of it which create a coastal protection fund,
to any person or circum stance is held shall not be affected."

Sec. 46.03.755. Discharge reporting, (a) A person in charge of a 
facility, operation or vessel, as soon as he has knowledge of any dis­
charge from the facility, operation or vessel in violation of AS
46.03.740 or 46.03.750 shuil immediately notify the department of the 
discharge.
(b) Notwithstanding (a) of this section, the department may enter 

into a written agreement with a person for the periodic reporting of 
minor discharges other than into the waters of the state. (8 8 ch 220 
SLA 1976; am 8 4 ch 266 SLA 1976; ain 8 4 ch 116 SLA 1980)

E 'fe c t o f  am en d m en ts . — The 1980 
am endm ent deleted "or AS 30.25.020" 
following "46.03.750” in subsection (a).

E d ito r’s n o tes . — Section 11, ch. 266, 
SLA 1976, provides: "S ev erab ility . If any 
provision of this Act or the application of it 
to any person or circum stance is held 
invalid, particularly  those provisions th a t

establish incentives for carriers to use 
vessels with certain safety or 
maneuvering capability features, the 
rem ainder of this Act and the application 
to other persons or circum stances, includ­
ing but not limited lo those provisions 
which create a coastal protection fund, 
shall not he affected."

Sec. 46.03.758. Civil penalties for discharges of oil. (a) The leg­
islature finds that
(1) recent information discloses that the discharge of oil may cause 

significant short and long-term damage to the state’s environment. 
Even minute quantities of oil released to the environment may cause 
high mortalities among larval and juvenile forms of important com­
mercial species, may affect salmon migration patterns, and may 
otherwise degrade and diminish the renewable resources of the state;



12) the exact nature and extent of oil pollution can be neither docu­
mented with certainty nor precisely quantified on a spill-by-spill basis; 
however, in light of the magnitude of harm which may be caused by oil 
discharges, and the vital importance of commercial, sport and 
subsistence fishing, tourism, and Alaska’s natural abunounce and 
beauty to the economic future of the state, and its quality of life, it is 
the judgment of the legislature that substantial civil penalties should 
be imposed for the discharge of oil, in order to provide a meaningful 
incentive for the safe handling of oil and to insure that the public does 
not bear substantial losses from oil pollution for which, because of its 
subtle, long-term or unquantifiable nature, compensation would not 
otherwise be received; and

(3) the handling of oil in large quantities is a hazardous undertaking 
which poses a significant threat to the economy and environment of the 
state, which can be substantially reduced only by the taking of rigorous 
safety precautions involving considerable expense; conversely, persons 
handling oil in smaller amounts pose a correspondingly lower risk to 
the economy and environment of the state, and are capable of safe oil 
handling practices at correspondingly lower costs; in order to provide 
an incentive which is effective, but not punitive, it is necessary and 
appropriate that the assessment of civil penalties for discharges of 
small quantities of oil be left for case-by-case judicial determination, 
while insuring, through the penalty provisions of this section, that the 
handling of oil in large quantities occurs in a manner which will not 
impair the renewable resources of the state.

(b) No later than the 10th day after the convening of the Second 
Session of the Tenth Alaska Legislature, the department shall submit 
to the legislature regulations establishing the following schedule of 
fixed penalties for discharges of oil:

(1) Subject to (3) of this subsection, the penalties for the following 
categories of receiving environments may not exceed

(A) $10 per gallon of oil which enters an anadromous stream or other 
freshwater environment with significant aquatic resources;

(B) $2.50 per gallon of oil which enters an estuarine, intertidal or 
confined saltwater environment; and

(C) $1 per gallon of oil which enters an unconfined saltwater envi­
ronment, public land or freshwater environment without significant 
aquatic resources.

(2) For discharges of oil which are causvd by the gross negligence or 
intentional act of the discharger, or when the court finds that the 
discharger did not take reasonable measures to contain and clean up 
the discharged oil, the penalty shall be determined by multiplying the 
penalty established under (1) of this subsection by a factor of five.
(c) Regulations adopted under (b) of this section shall become effec­

tive 60 days after submission to the legislature, unless disapproved by 
a special concurrent resolution introduced in either house, and con­
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curred in by a majority of the members in joint session within 60 days 
of the submission of the regulations. The department may periodically 
revise regulations adopted under (b) of this section. Revised regu­
lations shall be submitted to the legislature no later than 10 days after 
the convening of the appropriate regular session of the legislature, and 
are subject to disapproval as specified in this subsection.
(d) The schedule shall vary according to the toxicity, degradability 

and dispersal characteristics of the oil. The schedule shall also vary 
according to the sensitivity and productivity of the receiving envi­
ronment. Variations under this subsection may be by subcategories of 
receiving environments, specific receiving environments, or both. The 
maximum penalties established in (b) of this section shall apply to 
discharges in the most sensitive and productive of uceiving envi­
ronments within each category of receiving environment, and the pen­
alty shall decrease for less productive or sensitive receiving 

environments.
(e) Upon the effective date of regulations adopted under (b) of this 

section, if a discharge of oil in excess of 18,000 gallons not permitted 
under applicable state amd federal law occurs within the territorial 
jurisdiction of the state, or into or upon the adjacent outer continental 
shelf of the state, the following persons, in addition to the person 
causing or permitting the discharge, are jointly and severally liable to 
the state, in a civil action, for the full amount of penalties established 
in the regulations, or $100,000,000, whichever is less,
(1) if the discharge occurs from any commercial or industrial facility 

other than a vessel or offshore platform, the owner, lessee (or 
permittee), and operator of the facility;
(2) if the discharge occurs from a vessel,
(A) the owner and operator of the vessel; and
(B) the owner of the oil carried as cargo on the vessel at the time the 

vessel was loaded, if the loading occurred within the territorial juris­
diction of the state, or at a deepwater port or other offshore storage 
facility adjacent to the state; however, if the owner of the oil 
temporarily transfers ownership of the oil to another person, and the 
transfer has the purpose or effect of evading the vicarious liability 
imposed by this section, the transferor will be considered the owner of 
the oil for the purposes of this subsection; and
(3) if the discharge occurs from an offshore platform, the lessee (or 

permittee) of the tract or acreage upon which the platform is situated, 
and the operator of the platform.
(0 The court shall deduct from the penalties for which the person 

charged is liable under (el of this section that amount of oil which was 
removed from the environment as a result of a cleanup operation 
undertaken in conformity with applicable state and federal law, unless 
the oil was removed by an agency of state, local or federal government. 
The dispersal of oil through the use of chemical agents or other means 
is not considered removal for the purposes of this subsection. The court 
may estimate the amount of oil removed.
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(g) Except as provided in (f) and (j) of this section, the entire penalty 
specified in the regulations shall be imposed, er :ept that a person who 
discharges oil into a receiving environment may demonstrate, by a 
preponderance of evidence, that mitigating circumstances relating to 
the effects of the discharge would make imposition of the full penalty 
inappropriate. In determining whether mitigating circumstances exist, 
the court shall recognize that scientific knowledge pertaining to oil 
spills is very limited and if there is insufficient knowledge either to 
predict a base case or to show mitigating circumstances varying from 
that base case, the administratively established schedule of penalties 
shall apply. If mitigating circumstances are proven by a preponderance 
of the evidence, the court may reduce or totally eliminate the penalty, 
in accordance with the purposes of this section.

(h) A person otherwise liable for penalties under (e) of this section 
is not liable if he demonstrates, by a preponderance of the evidence, 
that the discharge occurred solely as a result of

(1) an act of God;

(2) an act of a third person with intent to cause a discharge, unless 
the third person is a person with whom the person charged is made 
jointly and severally liable under (e)(1) —  (3) of this section;

(3) a negligent or intentional act of the State of Alaska or the United 
States; or

(4) an act of war.
(i) Notwithstanding AS 46.03.875, a person liable under this section 

is not also liable for the discharge of oil under AS 46.03.760(a). A 
person causing or permitting a discharge of oil of 18,000 gallons or less 
not permitted under applicable state or federal law is liable for that 
discharge under the penalty provisions of AS 46.03.760(a); however, 
the court may impose a penalty of less than $500 for the discharge.

(j) The court may reduce the penalty imposed under this section if 
the person charged demonstrates, by a preponderance of the evidence, 
that the discharge was caused solely by a negligent act of a third 
person, unless the third person is a person with whom the person 
charged is made jointly and severally liable under (e)(1) —  (3) of this 
section.

(k) Penalties received by the state under this section shall be 
deposited in the general fund and credited to a special account called 
the "oil spill mitigation account”. The legislature may annually appro­
priate from the oil spill mitigation account a sum equivalent to the 
amount of penalties received under this section for the calendar year 
preceding j;he legislative session in which the appropriation is made, 
the appropriations to be made for the purpose of restoring and 
enhancing environments affected by oil pollution, including but not 
limited to the funding of aquaculture projects.

(1) As used in this section,
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(1) "adjacent outer continental shelf’ means that portion of the outer 
continental shelf which would be within the territorial jurisdiction of 
the state if its boundaries were .xtended seaward to the outer margin 
of the outer continental shelf;
(2) "confined saltwater environment” means a bay, sound or other 

partially enclosed saltwater body in which flushing through tidal or 
current action is significantly restricted;
(3) "discharge of oil” means the entry of oil into or upon the water 

or public land of the state (except oil discharges into an enclosed and 
impervious oil spill containment area), regardless of causation;
(4) "intertidal” means the ocean area between highest high water 

and lowest low water of tidal action; i
(5) "offshore platform” means an offshore structure, whether 

floating or temporarily or permanently secured to the floor of the ocean 
or other water body, which is used primarily for the exploration for or 
production of oil or natural gas;
(6) "oil” means petroleum, crude oil, and any substance refined from 

petroleum or crude oil;
(7) "operator” means the person who, through contract, lease, sub­

lease or otherwise, exerts general supervision and control of activities 
at the facility; the term includes, by way of example and not limitation, 
prime or general contractors, the master of a vessel (and his employer), 
or any other person who, through himself, his agents, or contractors, 
undertakes the general functioning of the facility;
(8) "vessel” means any form or manner of watercraft, whether or not 

capable of self-propulsion, except offshore platforms. (§ 1 ch 129 SLA 
1977; am §§ 1-3 ch 128 SLA 1978; am § 110 ch 59 SLA 1982)

C ro ss  re f e re n c e s .— For provision th a t E d ito r’s no tes . — Section 3, ch. 129,
actions brought under this section may be SLA 1977, provides: "If the application of
brought directly against insurers or o ther AS 46.03.758 to discharges of oil solely
persons providing evidence of financial into and upon the adjacent outer
responsibility, see AS 46.04.040(e). continental shelf of the s ta te  is held

E ffec t o f  am en d m en ts . — The 1978 invalid, the application of th a t section to
am endm ent substituted the language d isch a rg eso fo ilin to an d u p o n th ew n te ro r
beginning "and appropriate th a t the as- public land within the territorial jurisdic-
sessm ent o f civil penalties" for "that the lion of the sta te  is not affected by tha t
civil penalties imposed reflect a balance holding. This severability provision is
between the gravity of the discharge, the intended to clarify and not lim it the sever-
m agnitude of risk, and the level of ability provision of AS 01.10.030."
incentive necessary to induce safe oper- The schedule of civil penalties required
ations” a t the end of paragraph (3) of sub- by (b) of th is section may be found at 18
section (a), inserted "in excess of 18,000 AAC 510 — 18 AAC 600. The effective
gallons” n ear the beginning of the d a te (re fe rred to in (e )o fth issec tio n )o fth e
introductory paragraph of subsection (e), regulation adopting the schedules is April
and added th e  second sentence of subscc- 19, 1978.
t 'orl 6). AS 30.25.220, referred to in subsection

The 1982 am endm ent, effective May 28, (k), was repealed by S 11, ch. 116, SLA
1982, deleted "notw ithstanding AS 1980. For provisions concerning oil pollu-
30.25.20(b)" preceding "penalties" a t the lion cor.trol, see AS 46.04.
beginning of subsection (k).
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Sec. 46.03.760. Civil action for pollution; damages, laj A person 
who violates or causes or permits to be violated a provision of this 
chapter or AS 46.04, or a regulation, a lawful order of the department, 
or a permit, approval, or acceptance, or term or condition of a permit, 
approval, or acceptance issued under this chapter or AS 46.04 is liable, 
in a civil action, to the state for a sum to be assessed by the court of not 
less than $500 nor more than $100,000 for the initial violation, nor 
n.ore than $5,000 for each day thereafter on which the violation con­
tinues, and which shall reflect, when applicable,
(1) reasonable compensation in the nature of liquidated damages for 

any adverse environmental effects caused by the violation, which shall 
be determined by the court according to the toxicity, degradability and 
dispersal characteristics of the substance discharged, the sensitivity of 
the receiving environment, and the degree to which the discharge 
degrades existing environmental quality;
(2) reasonable costs incurred by the state in detection, investigation, 

and attempted correction of the violation; and
(3) the economic savings realized by the person in not complying 

with the requirement for which a violation is charged.
(b) Actions under this section may not be used for punitive purposes, 

and sums assessed by the court must be compensator/ and remedial in 
nature.
(c) The court, upon motion of the department or upon its own motion, 

may defer assessment of all or part of that portion of the sum imposed 
upon a person under (a)(3) of this section conditioned upon the person 
complying, within the shortest feasible time, with the requirement for 
which a violation is shown.
(d) As used in this section, "economic savings” means that sum 

which a person would be required to expend for the planning, acqui­
sition, siting, construction, installation and operation of facilities nec­
essary to effect compliance with the standard violated.
(e) In addition to liability under (a) —  (d) of this section, a person 

who violates or causes or permits to be violated a provision of AS
46.03.740 —  46.03.750 is liable to the state, in a civil action brought 
under AS 46.03.822, for the full amount of actual damages caused to 
the state by the violation, including direct and indirect costs associated 
with the abatement, containment or removal of the pollutant, 
restoration of the environment to its former state, and all incidental 
administrative costs. (§ 3 ch 120 SLA 1971; am § 9 ch 220 SLA 1976; 
am § 5 ch 266 SLA 1976; am §§ 5, 6 ch 116 SLA 1980)

C ross re fe re n c e s . — As to oil pollution 
control, spe AS 46.04. For provision th a t 
actions brought under subsections (a) and 
(e) of th is section may be brought directly 
against insurers or other persons 
providing evidence of financial security, 
see AS 46.04.040(e).

E ffec t o f  am en d m en ts . — The 1980 
am endm ent substituted "AS 46.04” for 
"AS 30.25.020" nnd for "AS 30.25” and 
substituted "approval, or acceptance" for 
"or certificate" in two places, all in the 
introductory paragraph of subsection (a), 
deleted "except disbursem ents for pollu­
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tion abatem ent cost under AS 
30.25.260(a)(2)" following "violation" in 
paragraph 12)of.subsection (ti). nnd deleted 
the former second and third sentences uf 
subsection (c), which read, respectively: 
"That portion of the damages recovered by 
the state in a civil action brought under 
AS 46.03.822 attribu tab le  to costs 
incurred by the departm ent in the abate­
ment, containm ent or removal of the

pollutant resulting irom a uim.hu. h<- 
crude oil, refined petroleum products or 
the ir by-products shall be deposited in the 
coastal protection fund created under AS 
30.25.220" and "Except for- special risk 
charges collected under AS 30.25.270, a 
person holding a risk avoidance certificate 
may not be held liable for costs associated 
w ith the abatem ent, containment or 
removal of the pollutant."

N O T E S TO D EC ISIO N S

Th)9 sec tion  an d  AS 46.03.790 held  
n o t u n co n stitu tio n a l. — Sue Slock v. 
S tate, Sup. Ct. Op. No. 1076 (File No. 
2007), 526 P.2d 3 11974), decided prior lo

the 1976 amendm ent of those sections.
Q uoted  in S tale v. Alaska Int'l Air, Inc., 

Sup. Ct. Op. No. 1409 (File No. 2808). 562 
P.2d 1064 (19771.

C o lla te ra l re fe ren ces . — Injunction 
against pollution of stream  by private 
persons or corporations. 46 ALR 8.

When sta tu te  of lim itations commences 
to run as to action against m unicipality for 
damages to riparian premises by pollution 
of stream  by discharge of sewage. 122 ALR 
1509.

Tenant’s remedy against stranger for 
wrongful pollution of w aters. 12 ALR2d 
1234.

M easure and elem ents of dam ages for 
pollution of well, cistern, or spring. 19 
ALR2d 769.

M easure and elem ents of dam ages for 
pollution of stream . 49 ALR2d 253.

Landowner's righ t to relief against pol­
lution of his w ater supply by industrial or 
commercial waste. 39 ALR3d 910.

M aintainability in sta te  court of class 
action for relief against a ir and w ater pol­
lution. 47 ALR3d 769.

Prelim inary mandatory injunction to 
prevent, correct, or reduce effects of pollut­
ing practices. 49 ALR3d 1239.

Liability of w ater supplier for damages 
resulting from furnishing impure water. 
54 ALR3d 936.

VaPdity of s la te  statu tory  provision 
permit, ing adm inistrative agency to 
impose monetary penalties for violation of 
environm ental pollution statute, 81 
ALR3d 1258.

Recovery in trespass for injury to land 
caused by airborne pollutants. 2 ALR4lh 
1054.

Sec. 46.03.765. Injunctions. The superior court has jurisdiction to 
enjoin a violation of this chapter or AS 46.04, or of a regulation, a 
lawful order of the department, or permit, approval, or acceptance, or 
term or condition of a permit, approval, or acceptance issued under this 
chapter or AS 46.04. In actions brought under this section, temporary 
or preliminary relief may be obtained upon a showing of an imminent 
threat of continued violation, and probable success on the merits, 
without the necessity of demonstrating physical irreparable harm. The 
balance of equities in actions under this section may affect the timing 
of compliance, but not the necessity of compliance within a reasonable 
period of time. (§ 10 ch 220 SLA 1976; am § 6 ch 266 SLA 1976; am 
§ 7 ch 116 SLA 1980)
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missioner presents an imminent or present danger to the health or 
welfare of the people of the state or vould result in or be likely to result 
in irreversible or irreparable damage to the natural resources or envi­
ronment, and it appears to bo prejudicial to the interests of the people 
of the state to delay action until an opportunity for a hearing can be 
provided, the department may, without prior hearing, order that per­
son by notice to discontinue, abate or alleviate the condition or activity. 
The proscribed condition or activity shall be immediately discontinued, 
abated or alleviated.
(b) Upon receipt of an order of the department made under (a) of this 

section, the person affected has the right to be heard and to present 
proof to the department that the condition or activity does not consti­
tute an actual or potential source of irreversible or irreparable damage 
to the natural resources or environment of the state, or that the order 
may constitute a substantial private hardship.
(c) In the commissioner’s ,'iscretion or upon application made by the 

recipient of an order within 15 days of receipt of the order, the depart­
ment shall schedule a hearing at the earliest possible time. The 
hearing shall be scheduled within Five days of the receipt of the applica­
tion. The submission of an application or the scheduling of a hearing 
does not stay the operation of the department’s order made under (a) 
of this section.
(d) After a hearing the department may affirm, modify or set aside 

the order. An order affirmed, modified or set aside after hearing is 
subject to judicial review as provided in AS 44.62.560. The order is not 
stayed pending judicial review unless the commissioner so directs. If an 
order is not immediately complied with, the attorney general, upon 
request of the commissioner, shall seek enforcement of the order.
(e) The department may adopt additional regulations prescribing 

the procedure to be followed in the issuance of emergency orders. (§ 3 
ch 120 SLA 1971)

Sec. 46.03.822. Strict liability for the discharge of hazardous 
substances. To the extent not otherwise preempted by federal law, a 
person owning or having control over a hazardous substance which 
enters in or upon the waters, surface or subsurface lands of the state 
is strictly liable, without regard to fault, for the damages to persons or 
property, public or private, caused by the entry. In an action to recover 
damages, the person is relieved from strict liability, without regard to 
fault, if he can prove
(1) that the hazardous substance to which the damages relate 

entered in or upon the waters, surface or subsurface lands of the state 
solely as a result of
(A) an act of war,
(B) an intentional act or a negligent act of a third party, other than 

a party (or its employees) in privity of contract with, or employed by,

§ 46.03.826
(C) negligence on the part of the United States government or the State of Alaska, cr

(D) an act of God, and

(2) in relation to (1)(B), (C) or (D) of this section, that he discovered 
the entry of the hazardous substance in or upon the waters, surface or 
subsurface lands of the state and began operations to contain and clean 
up the hazardous substance within a reasonable period of time. 1 ch 
122 SLA 1972; am § 13 ch 220 SLA 1976)

C ro ss  re fe ren ces . — For provision th a t persons providing evidence o f financial 
actions brought under th is section may be responsibility, see AS 46.04.040(e). brought directly against insurers or o ther

Sec. 46.03.824. Damages. Damages include but are not limited to
injury to or loss of persons or property, real or personal, loss of income,
loss of the means of producing income, or the loss of an economic benefit. (§ 1 ch 122 SLA 1972)
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