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Mr. President

The Committee on S T A T E  A F F A I R S _______________considered C S H B  2 8 8 (Jud) am

t a k i n g  of f i s h  a n d  g a m e  for s u b s i s t e n c e  a n d  p e r s o n a l - u s e } efd.

and (a m a j o ri ty  of the committee) (the committee) reports it ba ck  w i t h  
the following recommendations:

[ X] do pass

[ ] do pass w i t h  a ttached amendment(s)

[X] replace w i th /o r adopt S CS for C S  H B N 2 8 8  (SA)__________________________________

[ ] n e w  title
[X] same title and recommends ___________________________________________________

[ ] and attached a "LET TE R  OF INTENT" [ ] N E W  FISCAL NOTE

[ ] reports it ba ck  without recommendation

[ x] recommends referral to R E S O U R C E S______________________________ Committee
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D EPA R TM EN T  O F  LA W
OFF ICE  O r  THE ATTORNEY GENERAL

REPLY TO:

□ 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (907) 276-3550

B I L L  S H E F F I E L D ,  G O V E R N O R

M a y  10, 1985

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: (907) 452-1568PHI

m po iPOUCH K - STATE CAPITOL
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

The H o n o r a b l e  M i t c h e l l  A b o o d  
C h a i r m a n
Senate State A f f a i r s  Com mi tt ee  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

Th er e appea r s to be some c o n f u si on  about m y  testimony
and the t e s t im o ny  of D e n n i s  Kelso, D e p u t y  Co mmissioner, D e p a r t­
me n t  of F i s h  and Game, on CS HB 2 8 8 (Jud) am, r e l a t i n g  to s u b s i s­
tence and p e r s o n a l  use, to the Senate State A f f a i r s  Committee. 
T he D e p a r t m e n t  of L a w  and the D e p a r t m e n t  of F i s h  a nd Game support 
CS HB 288 (Jud) am, b e c a u s e  the bil l w o u l d  p r o v i d e  the statutory 
a u t h o r i t y  that w i l l  solve b o t h  the A N I L C A  and m a n a g e m e n t  problems 
w h i c h  r e s u l t e d  f r o m  M a d i s o n  v. A l a s k a  D e p a r t m e n t  of F i s h  and
G a m e , ____ P . 2d ____ , Op. No. 2911, (Alaska Feb. 22, 1985). In
addition, the d e f i n i t i o n  of "s ub si s t e n c e  us es " c o n t a i n e d  in the 
b i l l  w o u l d  be d ef en s i b l e  against an equal p r o t e c t i o n  challenge.

If y o u  hav» any questions about this, p l e a s e  contact me 
at y o u r  convenience.

Re: CS HB 2 8 8 (Jud) am -- s u b­
sistence  a nd p ersonal use 
Our file nos. 366-375-85 
a n d  377-176-85

D e a r  S e n a t o r  Abood:

Si nc er el y

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

ua rr i irene sp engier 
A s s i s t a n t  A t t o r n e y  General

0 3 -C 5 L H



H o n o r a b l e  M i t c h e l l  A b o o d  
366-375-85 and 
377-176-85

M a y  10, 1985
Page 2
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cc:

dim

C om mi s s i o n e r  C o l l i n s w o r t h  
D e p u t y  C o m m i s s i o n e r  Kelso 
H o n o ra b le  N o r m a n  C. G o r s u c h
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JUNEAU TLIHGIT & HR IDA COMMUNITY COUNCIL 
3235 HOSPITAL DRIVE 
JUNEAU.. ALASKA 99801

May 9.. 1985

R e  • faB 2 3 1

Senator Mitch Abood
Pouch v
J u n e a u .> A 1 a s k a 99811 

Dear Senator A b ood:

My name is Cyril R. Wanamaker, I am the President of the Juneau 
Tlin9it i: Haida Community Council. I represent the 
approximately 5000 urban members of the Alaska Native Community 
who live in Juneau.

We are ur9in9 you to support and heIP to Pass SB 231. We ur9e 
your support because SB 231 resPonsibally satisfies the need 
for a subsistence law for Alaska.

This bill will Provide the Boards of Fish and Game the ri9ht to 
make decisions and allocate resources. It will create a 
Personal use fishery for non-rural residents. It defines rural 
communities so that it allows for the responsible management of 
the resources and it will Put Alaska back in compliance with 
R N I L C A .

In li9ht of these irPortant attributes we think SB 231 should 
be Passed.

S i n cere 1 y .•!  I I c  L J  i

Cyril R. Wanamaker 
President, JTHCC
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I would 1 ike to  t e s t i f y  in o p p o s i t i o n  to Senate B i l l
 . I t  i s  q u i t e  d i s t r e s s i n g  to see such a f l awed

piece of  l e g i s l a t i o n  even c o ns i d e re d f o r  passage.  Not  o n l y  
does t h i s  b i l l  c r e at e  an unreasonabl e  and a r b i t r a r y  
c 1 ass i f  i c a t i or, of  i t s  r e s i d e n t s  but i t  f a v o r s  s pe c i a l  
i n t e r e s t  groups t h a t  d e r i v e  a cash l i v e l y h o o d  from a p u b l i c  
resource.  T h i s  publ ic resource i s  r e served by the S t a t e  
c o n s t i t u t i o n  f o r  use by a l l  of  the people f o r  common 
b e n e f i t .  When those needs have been met ot her  uses in 
support  of  commerce and i n d u s t r y  are p m "  i Hod f o r .

The haste w i t h  which t h i s  b i l l  i s  being h u s t l e d  makes me 
wonder i f  any of  those persons f a v o r i n g  i t  have taken the 
time to anal yz e  what they are d o i n g.  Having no o t h e r  
d e f i n i t i o n  f o r  the word " r u r a l " ,  and i t  seems t h a t  t h i s  one 
wor d i s  t h e i r  panacea,  t h an Webs t e r ' s New WorId d i c t i onar y :
I see t h a t  t h i s  b i l l  w i l l  excl ude a l l  persons l i v i n g  in 
towns or c i t i e s ,  a l l  persons not  engaged in a g r i c u l t u r a l  
type p u r s u i t s ,  in essence a l l  persons not l i v i n g  in the 
c o u n t r y .  T h i s  encompasses a l l  people in H ai nes ,  Hoonah, 
Juneau,  S i t k a ,  Angoon, Kake, P e t e rs bu rg ,  K e t c h i k an ,
W r a n g e l l ,  e t c .  Who does i t  l e av e ?  Those few i n d i v i d u a l s  not 
l i v i n g  in any of  the towns,  v i l l a g e s ,  or c i t i e s .

As our p o p u l a t i o n  c o n t i n u e s  t o  grow, and our i n d u s t r i e s  
expand our f i s h  and game r esour c es  must not  o n l y  r e c i e v e  the 
h i g h e s t  p r i o r i  t y f o r  h ab i t a t  pro t e c t ion but the re s u 1t an t 
reduced per c a p i t a  a l l o c a t i o n  of  f i s h  and game re sources  
must be e q u i t a b l e  d i s t r i b u t e d  to a l l  r e s i d e n t s  of  the S t a t e .  
Special  i n t e r e s t  user s  must take a second p o s i t i o n  to the 
peop 1es basi c  pr i o r i t y  ownershi  p of  the r e s ou r c e s .



May 8, 1985 
Robert A. Rausch 
P.O. Box 2662 
Juneau, Alaska 99803

The issue before us, the 1978 subsistence statute, and the Go ve rn o r ' s  c u r­

rent effort to bandaid one of its m a n y  legal shortcomings, is one that I 

have testified on or spoken on almost annually. I expect that m a n y  more 

individuals will agonize over this ill-conceived and fatally flawed c o n­

cept before it passes into history as one of the most wrong-minded attempts 

to categorize Alaskans in our r ecorded history.

iS i t h S  -same m e s s a g e  that' T  g a v e  . to 

^ n r e w e g i rs^aamisseiffMil^.7^and 1978 and. .subsequently to ■ th e n  candidate:;. B i l l  

S h e f f i e l d  in t h e  s u m m e r  of 1982. T h a t  m e s s a g e  is T H E  I S S U E  W I L L  N O T  GO

^ U W s a S i ;S h ^ i ^ E f $ i 3 ^ ”' ^ l 5̂ ^ S ^ e s a u n S S b . IjsEBagKK&HjBiin g  s t a t u t ^ B B S H i f f l t e i  

0̂ e a a 8 @ & ^ a B i ^ ^ t l n ^ r s t W u t e ^ i l J r n e v e r  f u n c t i o n  sati'sfacrto'^Sa^ b e c a u s e

it is bad social and conservation law. It is bad because it is illogical. 

£®Ke law.takes one. of the man y uses o f  fish and game resources. useSMMBBik

___
every-situation,-without regard for other 

r e s o ur ce  .isn’t eliminated

r* all t i m e , in evei ■" a n d  in

«--->• ------ ~0 .Tong: asyth e

Of course, other uses can continue so long as

s ubsistence use is fully satisfied. But in the face of rapi d ly  expanding 

h uman populations especially in some of our resource poor regions, the 

end of other beneficial uses is m e r e l y  a matter of time.

Without a mandated'priority of use the Board(s) of Fisheries and Gameiiinan- 

a gedfrom 1959-1978 with far f-ewer^ altercations- over re source use*, fewer. > 

^Lawsuits a n h :bettbr^rapport among users1. C e r t ai nl y the system was not 

without problems. 3ut no system responsible for the welfare of A l a s k a’s 

diverse fish and game populations and their uses will satisfy everyone. 

However, the current system is on the verge of alienating everyone.

-1-



A part of the problem stems from the rather abstruse t er mi n o l o g y  associated 

with the statute and its proposed successor.

been ■satisfactorily defined in spite of the; B o a r d s■! best;.-efforts. C er ta in ly

th ey  have come forth with definitions or characterizations of subsistence
c\ii

but all such efforts contain elements that a r e ^ i n ^ p r o b a b i l i t y , u n c o n s t i t u­

tional in that the y almost invariably rel y upon one's area (geography) of 

residence, past practices (length of residency) or other ne bulous t e r m i n­

ology. We m a y  not  like it but we can no longer draw lines on maps or c a l­

endars to determine your eligibility to be a fully pertici pa ti ng  citizen. 

Perhaps we n e e d  a constitutional amendment a ut horizing limited entry sub­

sistence permits fully patterned a f te r the fisheries limited entry system; 

c e r t a i n l y  such an approach would stimulate our flagging economy. F i n d i n g  

. a definition for the term "rural" is at least as p ro blemsome as defining 

"subsistence" and perhaps fraught with more legal pitfalls.

I wonder if it isn't time, once again, to step back and ponder what it 

is that we are trying to do? Is this m e r e l y  an attempt to benefit "rural" 

people? Does it have anything to do with ethnicity? Is wel fa r e (need) 

a part of the problem? Are some Alask a n citizens more equal than' others?

It seems to me that the purpose of the a c t i vi t y has become fuzzy. Are we 

r e a ll y t ry in g to perpetuate a life style and if so, is it n e c e s s a r y  to 

g ra du al ly  eliminate all other uses?

If it shoul d  be a life style that is at issue I suggest it has a l r ea dy  

l argely disappeared. "Rural" hunting a n d  fishing t oday is not a life su s­

taining activity. Yes, it is important, highly desirable, w o rt hy  of 

some protection, but not indefinitely sustainable given the high technology

n o w  employed in the taking of fish and w i l d l i f e  do we want to foster as

the highest priority of use the taking of walrus from aircraft and from 

boats wi t h the aid of radios when only the ivory is salvaged— do we wish 

to accord first priority to the pursuit of flightless waterfowl, caribou, 

and other game with the most modern all-terrain v e h i c l e s - — can we p e r­

petuate desirable cultural attributes while fostering mult ib il li on  dollar 

expenditures in the areas that clamor most for subsistence? Has the 

legislature taken the time and energy n e c e s sa ry  to articulate a position 

that conveys the leadership required to assure the holders of various 

subsistence viewpoints that all have been c onsidered fully and fairly?



wayvuhtil we„build a coalition
...........

ions r e e k  of f a irn e s s a n d  e q u r

d r o r a f  orwar d looking  system T O  

resources whenever a l X o c a T T o r T S ^ r w

T

Request the public involve- 

ent that the administration promised but has denied us.

Laws that supplant the 

Boards' and Department's aut ho ri ty  to allocate and manage fish a n d  game 

r a r e l y  a e successful because of the rapid fluctuation in anima l  p o p u­

lation n u mb e rs  and distribution.

P r o b l e m s  r r

of supporters whose essential

u i, s u b­

s i s t
ra i r

]

^{najgjmation. Clearly there are higher 

uses over time and in certain places. Examples are legion and they change 

w i t h  time a n d  circumstance. of

^ i s^ e^ 4 ef: to-, consider;; alludesignatea:.benef icia.l-jUggs^^ienever

a l l o c a t i n g  fish and game resources comes much closer to^e^e.g.isg.d goals 

than does, the: existing or proposed/legislation (the legislature, if it so 

desired, could spell out designated beneficial uses including subsistence 

uses, co mm er ci al  uses, recreational uses, etc.)

Such an a p p r oa ch  could also alleviate any potential clash with the federal 

gover nm en t as subsistence would be considered with every r e gu l at or y action. 

Of course, it will be ne cessary to eventually alter federal law in order 

to lessen the likelihood of expensive suits against ANILCA by citizens. 

Suits that many legal scholars believe have merit.
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4/25/85

BY

I
IN THE SENATE

A  bill

For an Act entitled: "An Act relating to the taking of fish and

game for personal and subsistence uses; and 

providing for an effective date.”
t .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: ' ■

Section 1. FINDINGS. The legislature finds that:

Cl) Nonresidents visiting Alaska take fish stocks and game . 

populations primarily for comnercial, trophy, and recreational purposes. 

Alaska residents who take fish stocks and game populations for 

non-conmercial purposes use such stocks and populations for foo i for 

personal and family consumption;

(2) because of its importance to the health, safety and ■: 

general wellbeing of all Alaska residents, the taking of fish stocks and 

game populations by such residents for personal and family consumption 

is a priority use of stocks and populations;



(3) because of their local proximity to fish stocks and game 

populations, their dependence upon such stocks and populations as a 

mainstay of livelihood, and the lack of alternative food resources, the 

taking of fish stocks and game populations for personal and family 

consumption by Alaska residents in rural areas for personal and family 

consumption by reasonable economic means is essential to the health, - • 

safety, and.general well being of such residents;

(4) the taking of fish stocks and game populations for 

commercial, recreational and other uses by both residents and 

nonresidents is also important to the economy of the State of Alaska and 

particularly to the economies of communities dependent upon commercial 

fishing; and

(5) commercial fishermen often use a portion of their catch 

for personal use.

^Section 2. AS 16.05.251 (b) is repealed and reenacted to: read:

(b) Whenever it is necessary to restrict the taking of a fish 

population to as stir e the maintenance of such population on a 

sustained-yield basis, the taking of such population by Alaska residents 

for personal and family consumption, shall be the priority vises of the 

harvestable surplus of such population and the Board of Fisheries shall 

adopt regulations authorizing such taking in accordance with the 

Administrative Procedure Act (AS 44.62).

*Sec. 3. AS 16. 05. 251 is amended by adding new subsections to



(c) If the harvestable surplus of a fish population is not 

large enough to provide a reasonable opportunity for the taking of such 

population by Alaska residents pursuant to regulations adopted pursuant 

to subsections (a) and (b) of this section, the Board of Fisheries shall 

adopt regulations in accordance with the Administrative Procedure Act 

(AS 44.62) that afford the taking of such population for subsistence 

uses a priority over other consumptive uses of such population. Takings 

authorized pursuant to this subsection shall be subject to reasonable 

regulations as to seasons, bag limits, and methods and means.

(d) If the harvestable surplus of such population is not 

large enough to provide a reasonable opportunity for the taking of such 

population for subsistence uses, the board shall adopt regulations that 

establish restrictions and limitations on the taking of such population 

for subsistence uses on the basis of the following criteria:

(1) customary and direct dependence upon the resource as 

the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.

Subsistence fishing authorized pursuant to this s: bsection shall be 

subject to reasonable regulation as to seasons, bag limits, and methods 

and means.

(e) If the Board of Fisheries denies a petition or proposal 

to amend, adopt, or repeal a regulation, the board, upon receiving a 

written request from the sponsor of the petition or proposal, shall in 

addition to the requirements of AS 44.62.230 provide a written 

explanation for the denial to the sponsor not later than 30 days after 

the board has officially met and denied the sponsor's petition or



proposal, or 30 days after receiving the request for an explanation, 

whichever is later.

Sec. 4. AS 16.05.255 is repealed and reenacted to read:

(a) The Board of Game may adopt regulations it considers 

advisable in accordance with the Administrative Procedure Act (AS 44.62) 

for

(1) setting apart game reserve areas, refuges and 

sanctuaries in the waters or on the lands of the state over which it has 

jurisdiction, subject to the approval of the legislature;

(2) establishing open and closed seasons and area for 

the taking of game;

(3) establishing the means and methods employed int the 

pursuit, capture and transport of game;

(4) setting quotas, bag limits, harvest levels, sex, 

age, and size limitation on the taking of game;

(5) classifying game as game birds,- song birds, big game 

animals, fur bearing animals, predators or other categories;

(6) methods, means, and harvest levels necessary to 

control predation and competition among game in the state;

(7) watershed and habitat improvement, and management, 

conservation, protection, use, disposal, propagation and stocking of 

game;

(8) prohibiting the live capture, possession, transport, 

or release of native or exotic game or their eggs;

(9) establishing the times and dates during which the 

issuance of game licenses, permits and registrations and the transfer of



permits and registrations between registration areas and game management 

units or subunits is allowed.

(b) Wherever it is necessary to restrict the taking of a game 

population to assure the maintenance of such population on a 

sustained-yield basis, the taking of such population by Alaska residents 

for personal and family consumption, shall be the priority uses of the 

harvestable surplus of such population and Che Board of Game shall adopt 

regulations authorizing such taking in accordance with the 

Administrative Procedure Act (AS 44.62)

(c) If the harvestable surplus of a game population is not 

large enough to provide a reasonable opportunity for the taking of such 

population by Alaska residents pursuant to regulations adopted pursuant 

to subsections (a) and (b) of this section, the Eoard of Gams shall 

adopt regulations in accordance with the Administrative Procedure Act 

CAS 44.62) that afford the taking of such population for subsistence 

uses a priority over other consumptive uses of such population.'' Takings 

authorized pursuant to this subsection shall be subject to reasonable 

regulations as to seasons, bag limits, and methods and means.

(d) If the harvestable surplus of such population is not 

large enough to provide a reasonable opportunity for the taking of such 

population for subsistence uses, the board shall adopt regulations that 

establish restrictions and limitations oh the taking of such population 

for subsistence uses on the basis of the following criteria:

(1) customary and direct dependence upon the resource as 

the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.



Takings authorized pursuant to this subsection shall be subject to 

reasonable regulations as to seasons, bag limits, and methods and means.

Ce) If the Board of Game denies a petition or proposal to 

amend, adopt, or repeal a legulation, the board, upon receiving a 

written request from the sponsor of the petition or proposal, shall in 

addition to the requirements of AS 44.62.230 provide a written 

explanation for the denial to the sponsor not later than 30 days after 

the board has officially met and denied the sponsor's petition or 

proposal, or 30 days after receiving the request for an explanation, 

whichever is later.

Sac. 4. AS 16.05.940 (23) is amended to read:

(23) "subsistence uses" means the customary and traditional 

taking and use by Alaska residents in rural areas of wild, renewable 

resources for direct personal or family consumption as food, shelter, 

fuel, clothing, tools, or transportation, for the making and selling of 

handicraft articles out of nonedible by-products of fish and wildlife 

resources taken for personal or family consumption, and for the 

noncocmercial customary trade, barter, or sharing for personal or family 

consumption. Wild and renewable resources taken for subsistence uses 

must be used in the same area in which they are taken. For the purposes 

of this paragraph,

(a) "rural area" means a ccnmunity or area In which the taking of 

fish stocks and game populations for personal and family consumption is 

a significant characteristic of the economy of the community or area;

(b) "family" means all persons related by blood, marriage, or 

adoption, and any person living within the household on a permanent 

basis;
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Sec. 5. AS 16.05.940 (21) is amended to read:

(21) "sport fishing" means the taking of or attempting to 

take for personal use or for personal or family consumption, and not for 

sale or barter, any fresh water, marine, or anad:.*cmous fish by hook and 

line held in the hand, or by hook and line with the line attached to a 

pole cr rod which is held in the hand or closely attended, or by other 

means defined by the Board of Fisheries."

Sec. 6. AS 16.05.940.(28) is amended by adding a new paragraph to

read:

(28) "resident net fishing" means the taking, fishing for, 

possession of finfish, shellfish, or other fishery resources, by Alaska 

residents for personal or family consumption and not for sale or barter, 

with gill or dip net, seine, pot, fish wheel, long line, or other 

similar means defined by the Board of Fisheries.

Sec. 7. This Act takes effect immediately in accordance with AS 

01.10.070(c).
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