


T h e  F in e  P r i n t  o fSUBSISTENCE
B y  L e s lie  B a rb e r  

I l lu s tr a tio n  b y  R o b e r t  C h r e s te n s e n , s t a f f

L a rry  F itzw ater w as 
trap p in g  w olverine in  the 
B rooks R ange w ilderness 
n e a r Ulu Lake one 
w in te ry  J a n u a ry  day. He 

noticed a  p lane  w as land ing  an d  
w alked over to g ree t its  o ccupan ts, 
w ith  w hom  he w as acq u a in ted .

Had he  g ree ted  them  in 1979. the  
en co u n te r w ould  have been  am iable. 
However, th is  w as 1984. T he land  
upon w hich  F itzw ater h ad  been 
trap p in g  w as now  p a rt of the 
national p a rk s  a n d  p reserv es  created  
in A laska in 1980. T he tw o 
acq u a in tan ces  w ere p a rk  rangers. 
T hey  a rrested  F itzw ater for illegally 
trapp ing  in a n a tiona l park .
T rap p in g  is legal in  a  na tional 
presen, e.

In April. F itzw ater, o f B etties, w as 
b ro u g h t to  triad in  F airbanks. He 
served  as  h is  ow n a tto rn ey . The 
pa rk  serv ice testified  th a t  it had  
tw ice show n F itzw ater th a t  the 
b o u n d ary  b e tw een  the  p a rk  an d  the  
preserve w as a t  th e  so u th e rn  end  of 
the  lake. He claim ed he th o u g h t the 
boun d ary  betw een  the  p a rk  and  the 
preserve w as 15 m iles aw ay  from  
the  lake. T he co u rt found him  
guilty .

D uring sen ten c in g , how ever, 
F itzw ater con tin u ed  h is  defense by 
a rgu ing  th a t he  w as su b sis ten ce  
trapp ing . S u b sis ten ce  trap p in g  is 
legal in th e  p ark .

If he  h ad  b een  trap p in g  in  Kobuk 
Valley N ational Park , w h ich  is w est 
of th e  G ates of th e  A rctic N ational 
P ark  an d  Preserve, th e  tria l w ould 
have stopped  w ith  L arry 's

an n o u n cem en t th a t  he  w as 
sub sis ten ce  trapp ing . S u bsistence  
h u n tin g  and  trap p in g  a re  legal 
everyw here in  th a t  park . However, 
F itzw ater w as su b sis ten ce  trap p in g  
in G ates of th e  A rctic N ational Park, 
w here sub sis ten ce  trap p in g  is 
allowed only “ w here trad itio n a l.” 

T he Park  Service a rg u ed  th a t 
since F itzw ater w as no t trap p in g  in 
an  a rea  th ey  considered

P e o p l e  s u p p o r t e d  

families, m a i n t a i n e d  
traditions a n d  
s u p p l e m e n t e d  

r e t i r e m e n t  i n c o m e s  

w i t h  local resources.

" trad itio n a l"  for B etties re siden ts, 
he w as still gu ilty  of illegally 
trap p in g  in the  park . H ad he  been a 
res id en t of A n ak tu v u k  Pass, h is 
subsistence  trap p in g  w ould have 
been legal.

T he ju d g e  accep ted  the  P ark  
Service a rg u m en t, an d  F itzw ater 
w as fined $500 ($400 of w hich  w as 
suspended) for illegally trap p in g  in  
the  park , even th o u g h  w h a t th e  law 
considered  " tra d itio n a l” h ad  no t

been defined th ro u g h  reg u la tio n s 
a n d  no  m ap s  w ere available to  show  
resid en ts  w here th ey  could and  
could no t su b sis t. F itzw ater, like 
su b sis ten ce  u se rs  for cen tu ries, 
learned  of th e  a rea  th ro u g h  w ord of 
m o u th  from  friends in  B etties w ho 
knew  people in  the  lake area . T he 
people them selves w ere su rp rised  a t 
th e  ruling.

T he re su lt w as com m unity-w ide 
an g e r w ith  th e  N ational Park  
Service. T he P ark  Service responded  
w ith  efforts to define o n  a  m ap  
w here re s id en ts  of d ifferent villages 
could  su b sis ten ce  h u n t. T he m ap  
resu lted  in m ore  public ou tcry . T he 
S u b sis ten ce  R esource C om m ission, 
com posed of su b sis ten ce  u se rs  of the  
park , req u ested  th a t the  m app ing  
a tte m p t be delayed for 18 m on ths.
In th e  m ean tim e, th e  com m ission  
p lan n ed  to  exam ine th e  legality  of 
lim iting  co m m u n ities  to sep ara te  
su b sis ten ce  a reas  a n d  to  collect 
research  on  w here su b sis ten ce  
trad itionally  occurred  in  the  park . 
T he Park  Service honored  th e ir 
request.

H ow is it th a t  a  sim ple  
ac t of su b sis ten ce  — 
trap p in g  a  w olverine — 
w hich  five y ea rs  ago 
w ould have gone 

unno ticed , becam e th e  su b jec t of 
legal repercussions, political 
con troversy  an d  s tra in ed  re la tions 
betw een  neighbors an d  fellow 
A laskans?

S u b sis ten ce  — living off the
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l a n d  —  h a s  p r o v i d e d  A l a s k a n s  a n  

e c o n o m i c  b a s e  for centuries. 

E s k i m o s ,  I n d i a n s  a n d  A l e u t s  lived 

entirely b y  s u b s i s t e n c e  until R u s s i a n  

a n d  E n g l i s h  traders arrived. 

T r a p p e r s ,  g o l d  m i n e r s  a n d  

h o m e s t e a d e r s  e k e d  o u t  a n  e x i s t e n c e  

b y  relying o n  trapping, h u n t i n g ,  

fishing, b e r r y  p i c k i n g  a n d  log 

cutting for f i r e w o o d  a n d  buildings. 

E v e n  missionaries, • c h o o l t e a c h e r s  

a n d  t o w n  m e r c h a n t s  s u b s i s t e d  to 

s u r v i v e  in a  l a n d  ut h i g h  prices a n d  

u n c e r t a i n  s h i p m e n t s .

T h e  g r o w t h  o f  city life, 

m o r e  reliable t r a n s p o r t a t i o n  

s y s t e m s  a n d  greater e m p l o y m e n t  

o p portunities in A l a s k a  resulted 

in less n e e d  b y  m a n y  A l a s k a n s  to 

rely o n  subsis t e n c e ,  a n d  t he 

differences b e t w e e n  subsistence, 

sport a n d  c o m m e r c i a l  r e s o u r c e  

h a r v e s t  blurred.

I c a m e  to A l a s k a  in 1 9 7 3 .  p l a n­

n i n g  to “ live off t h e  l a n d . "  After 

re n t i n g  a  s m a l l  cabin, p l a n t i n g  a  

g a r d e n  a n d  p r e p a r i n g  to h u n t  a n d  

fish, I w a s  told b y  m y  n e i g h b o r s  

t hat I h a d  to live h e r e  a  y e a r  a n d  

e a r n  b e l o w  a  certain i n c o m e  level 

to b e  eligible for a  s u b s i s t e n c e  

license.

Later, I l e a r n e d  w h a t  m y  n e i g h­

bo r s  w e r e  calling a  'subsistence" 

license w a s  actually a  l o w - i n c o m e  

sport h u n t i n g  a n d  fishing license.

T h e  o n l y  difference b e t w e e n  t he 

l o w - i n c o m e  v e r s i o n  a n d  t h e  

re gular s p o r t  license w a s  the 

price: 2 5 $  a s  o p p o s e d  to $ 1 5 .  I 

h a d  to live in the state for a  y e a r  

to qualify for r e s i d e n t  s p o r t  

h u n t i n g  a n d  fishing license or 

p a y  larger n o n r e s i d e n t  fees a n d  

h u n t  w i t h  a  g u i d e  for s h e e p ,  

grizzly a n d  polar bears.

Fortunately, a  n e i g h b o r  t o o k  a  

liking to m e  a n d  k e p t  m e  s u p p l i e d  

w i t h  s a l m o n  a n d  m o o s e .  H e  also 

i n t r o d u c e d  m e  to t h e  w a y s  a n d  

r e a s o n s  w h y  rural A l a s k a n s  

s o m e t i m e s  skirted t h e  f i s h - a n d - g a m e  

laws. P e o p l e  s u p p o r t e d  families, 

m a i n t a i n e d  traditions a n d  

s u p p l e m e n t e d  r e t i r e m e n t  i n c o m e s  

w i t h  local r e s o u r c e s  w h e n  the 

s u p p l y  b o a t  or  p l a n e  d i d n ’t arrive, 

w h e n  the s u p e r m a r k e t ’s s h i p m e n t  

s t a y e d  o n  the d o c k  in Seattle, a n d  

w h e n  c o m m e r c i a l  fishing a n d  

l o g g i n g  t u r n e d  sour.

T h e  A l a s k a  N a t i v e  L a n d  C l a i m s  

S e t t l e m e n t  A c t  in 1 9 7 1  a n d  the 

c o n s t r u c t i o n  of the t r a n s - A l a s k a  oil 

pipeline in t he m i d - 1 9 7 0 s  b r o u g h t  

m o n e y  a n d  j o b s  to t h e  -Uate. M o r e

p e o p l e  c o u l d  b u y  s n o w  m a c h i n e s ,  

b o a t s  a n d  rifles for subsistence, b u t  

h a d  less t i m e  for it. 1 his further 

bl u r r e d  t he distinctions b e t w e e n  

subsistence, s port a n d  c o m m e r c i a l  

e c o n o m i e s .

If a  c o m m e r c i a l  f i s h e r m a n  in 

K o t z e b u e  s p e n t  t h e  w i n t e r  trapping, 

w a s  h e  s u b s i s t e n c e  trapping, 

c o m m e r c i a l  t r a p p i n g  o r  recreational

t r a p p i n g ?  If h e  h a d  a  b r o t h e r  

w o r k i n g  for a  local corporation, 

e a r n i n g  t h e  s a m e  i n c o m e  that y e a r  

a n d  t r a p p i n g  o n l y  o n  w e e k e n d s ,  w a s  

t h e  b r o t h e r ’s t r a p p i n g  subsistence, 

recreational or c o m m e r c i a l ?

In 1 9 7 8  t h e  state o f A l a s k a  

d e c i d e d  to define s u b s i s t e n c e  to 

clarify s o m e  of  t h e  c o n f u s i o n  a n d  

conflict a n d  to p r e v e n t  t he federal 

g o v e r n m e n t  f r o m  d o i n g  it instead. 

S u b s i s t e n c e  w a s  d e f i n e d  b y  t he 

legislature a s  the:

“ c u s t o m a r y  a n d  traditional 

u s e s  in A l a s k a  of w i l d  

r e n e w a b l e  r e s o u r c e s  for direct 

p e r s o n a l  or f a m i l y  

c o n s u m p t i o n  a s  food, shelter, 

fuel, clothing, tools or

transportation, for t h e  m a k i n g  

a n d  selling of  h a ndicraft 

articles o u t  of n o n - e d i b l e  

b y p r o d u c t s  of fish a n d  wildlife 

r e s o u r c e s  t a k e n  for p e r s o n a l  

f a m i l y  c o n s u m p t i o n  a n d  for the 

c u s t o m a r y  trade, b arter or 

s h a r i n g  for p e r s o n a l  o r  f a m i l y  

c o n s u m p t i o n . "

S o  m u c h  for clarification. T h e  

federal g o v e r n m e n t  d e c i d e d  to define 

s u b s i s t e n c e  a n y w a y .

In 1 9 8 0  t h e  federal g o v e r n m e n t  

a d d e d  to t h e  s u b s i s t e n c e

c o n f u s i o n  w h e n  it w i t h d r e w  

m o r e  t h a n  1 0 0  million a c r e s  

of l a n d  u n d e r  t h e  A l a s k a  

N a t i o n a l  Interest L a n d s  

C o n s e r v a t i o n  A c t  ( A N I L C A ) .  A s  a  

political c o m p r o m i s e .  C o n g r e s s  

a d d e d  s u b s i s t e n c e  to t h e  act. If 

s u b s i s t e n c e  c o u l d  c on t i n u e ,  large 

a m o u n t s  of l a n d  ( s u c h  a s  a l m o s t  t he 

entire B r o o k s  R a n g e ,  w i t h  t he 

e x c e p t i o n  o f  the pipeline corridor 

a n d  a  s m a l l  corridor n e a r  K o t z e b u e )  

c o u l d  b e  t a k e n  for n a tional p a r k s  

a n d  m o n u m e n t s ,  wildlife refuges, 

national recreation a r e a s  a n d  

national forests. S u b s i s t e n c e  

h u n  .ing w o u l d  b e  a l l o w e d  in m o s t  of 

t h e  n e w  A l a s k a n  national parks.

T h i s  w a s  a n  i m p o r t a n t  d e p a r t u r e  

f r o m  the u s u a l  N a t i o n a l  P a r k  S e r v i c e  

policy of n o t  a l l o w i n g  h u n t i n g  a n d  

t r a p p i n g  in national parks.

T h e  federal act d efined 

s u b s i s t e n c e  similarly to 

t h e  state’s l a w  w i t h  o n e  

glaring exception: 

s u b s i s t e n c e  o n  s u c h  

federal a r e a s  a s  national 

p a r k s  w a s  limited to 

‘rural’’ A l a s k a n  

residents. T h e  

federal g o v e r n m e n t  

w e n t  e v e n  

further a n d  identified w h i c h  A l a s k a n  

c o m m u n i t i e s  a n d  a r e a s  w e r e  rural 

w h e n  m a k i n g  Na t i o n a l  P a r k  S e r v i c e  

re gulations for Al a s k a .

T h e  regulations d e f i n e d  rural 

c o m m u n i t i e s  a s  "significant 

c o n c e n t r a t i o n s "  of p e o p l e  o u t s i d e  of 

K e t c h i k a n ,  J u n e a u ,  A n c h o r a g e  a n d  

F a i r b a n k s ,  w h o  h a d  " c u s t o m a r i l y  

a n d  traditionally e n g a g e d  in 

s u b s i s t e n c e  w i t h i n  t h e  p a r k  area.” 

T h e  rural c o m m u n i t i e s  a n d  ar e a s  

eligible for s u b s i s t e n c e  in n ational 

p a r k s  b e c a m e  k n o w n  a s  "rural 

resident z o n e s . ”

N o w ,  t h e  c o m m e r c i a l  f i s h e r m a n  

living in K o t z e b u e  m a y  b e  

s u b s i s t e n c e  trapping, b u t  if h e  a n d  

C o n t i n u e s  o n  p a g e  7 0
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T h e  G l a c i e r  C i t y  r e c o r d e r ' s  h o m e  a n d  o j j l c e  a s  I t  l o o k e d  I n  1 9 1 9 .  

tStephen Foste r C ollection : A rchives, Un iversity o f  A laska . F a irb anks )

Flying 
into the Past

By Ron Dolby, staff

I
 b a n k e d  t h e  helicopter into 

slow, tight circles a b o v e  the 

c o n f l u e n c e  o f t he Glacier R i v e r  

a n d  B e a r p a w  C r e e k .  F r o m  

inside t h e  ship, six pairs of 

e y e s  p e e r e d  v a i n l y  into t h e  d e n s e  

foliage 1 0 0  feet b e l o w .  A c c o r d i n g  to 

a n  old m a p ,  a  fair-sized t o w n  o n c e  

s t o o d  at t he j u n c t i o n  of t h e  t w o  

s t r e a m s .  H o w e v e r ,  t h e  b r u s h  a n d  

trees h a d  g r o w n  s o  thick that 

n o t h i n g  w a s  visible. Finally, o n  the 

third t i m e  a r o u n d ,  t h e  i n t e r c o m  

c r a c k l e d  w i t h  a  v oice f r o m  t he b a c k  

seat. O n e  o f t h e  p a s s e n g e r s  h a d  s e e n  

s o m e t h i n g  t h r o u g h  t he trees. W e  

d e c i d e d  to land.

T h e  o n l y  l a n d i n g  site w a s  a  s m a l l  

gravel b a r  w h e r e  t h e  t w o  rivers

c a m e  together. S l o w l y  I steered the 

s h i p  t h r o u g h  t h e  twisting g a p  

b e t w e e n  t he trees o n  either side 01 
t h e  n a r r o w  G l acier River. J u s t  a s  w e  

t o u c h e d  d o w n ,  the t w o  of  u s  ip the 

front seats g l i m p s e d  t h e  r e m a i n s  of 

a n  old bui l d i n g  a b o u t  a  h u n d r e d  

y a r d s  f r o m  t h e  helicopter. W h e n  t he 

rotor finally s t o p p e d ,  w e  >11 j u m p e d  

o u t  to explore. W i t h i n  m i n u t e s  w e  

s t u m b l e d  into a  g h o s t  t o w n ,  a  relic 

f r o m  A l a s k a ’s pasi.

M y  p a s s e n g e r s  in the helicopter 

w e r e  N a t i o n a l  P a r k  Service 
pers o n n e l .  N o t  t he u s u a l  P a r k  

R a n g e r s  that e v e r y b o d y  deals with, 

b u t  historians, archaeologists a n d  

ant h r o p o l o g i s t s  w h o  d e l v e  into t he 

past. W e  w e r e  e x p l o r i n g  t h e  r ecent

add i t i o n  to t h e n - M o u n t  M c K i n l e y  

N a t i o n a l  P ark. ( T h e  p a r k  h a s  since 

b e e n  r e n a m e d  Denali.) T h e  l a n d  w e  

w e r e  s e arching, a l o n g  w i t h  millions 

of a c r e s  t h r o u g h o u t  A l a s k a ,  h a d  

recently b e e n  a d d e d  to t h e  national 

p a r k  s y s t e m  in t he controversial 

A l a s k a  N a t i o n a l  Interest L a n d s  

C o n s e r v a t i o n  Act, or d - 2  l a n d s  bill 

a s  it is k n o w n  locally. T h i s  w a s  

early fall 1 9 8 0  a n d  the P a r k  S e r v i c e  

w a s  interested in finding o u t  w h a t  

specifically w a s  h i d d e n  in t h e  n e w  

r e g i o n s  u n d e r  its control.

K a n t i s h n a .  in t he w e s t e r n  p a r t  of 

t h e  park, h a s  a  l o n g  m i n i n g  history 

d a t i n g  b a c k  to the t u r n  of t he 

c en t u r y .  G o l d  is still actively m i n e d  

at K a n t i s h n a ,  historically o n l y  o n e  of
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C U G C I S T E N C E  

Continued from page 19

his b r o t h e r  m o v e d  to A n c h o r a g e ,  

t h e y  w o u l d  b e  u n a b l e  to c o n t i n u e  

b e c a u s e  t h e y  w o u l d  n o  l o n g e r  b e  In 

a  rural c o m m u n i t y .  P e o p l e  living in 

W i s e m a n ,  a  h a u l  r o a d  c o m m u n i t y  

that b o r d e r e d  o n  t h e  n e w l y  f o r m e d  

G a t e s  o f  the Arctic N a t i o n a l  P ark, 

c o u l d  s u b s i s t e n c e  h u n t ,  t rap a n d  

fish in the p ark, b u t  t h e  p e o p l e  of 

Coldfoot, a  c o m m u n i t y  1 5  m i l e s  

s o u t h  of W i s e m a n  t hat also b o r d e r e d

o n  t h e  park, c o u l d  not. C o l d f o o t  w a s  

n o t  d e s i g n a t e d  a  rural resident z o n e  

c o m m u n i t y  in t h e  regulations.

If a  p e r s o n  f r o m  W i s e m a n  m o v e d  

to Coldfoot, h e  lost his s u b s i s t e n c e  

h u n t i n g  rights in t he p a r k  u n l e s s  h e  

c o u l d  p r o v e  h e  h a d  a  tradition of 

h u n t i n g  in t h e  a r e a  of t h e  p a r k  

before 1 9 8 0 .  Yet, if a  Co l d f o o t  

p e r s o n  m o v e d  to W i s e m a n ,  h e  c o u l d  

h u n t  in t h e  p a r k  w i t h o u t  e v e r  

h a v i n g  h u n t e d  a n y w h e r e  before.

T h e  state w a s  also r e q u i r e d  to 

h a v e  a  s u b s i s t e n c e  l a w  that

c o m p l i e d  w i t h  t he federal l a w  to 

e x ercise fish a n d  g a m e  m a n a g e m e n t  

a u t h o r i t y  o n  t h e  federal lands. So, in 

1 9 8 1  t h e  state d e f i n e d  rural a s  

a n y w h e r e  o u t s i d e  a n  o r g a n i z e d  

m u n i c i p a l i t y  o r  n o t  c o n r r c t e d  to t he 

r o a d  s y s t e m .  H o w e v e r ,  t n e  n e x t  y e a r  

that w a s  resc i n d e d ,  b a s e d  o n  fears 

that the p h r a s e  w o u l d  b e  t a k e n  to 

c o u r t  a n d  r u l e d  d i s criminatory. T h e  

joint B o a r d s  of F i s h  a n d  G a m e  

revised t h e  l a w  s o  it c o n t i n u e d  to 

a p p l y  to rural residents, to b e  in 

c o m p l i a n c e  w i t h  t h e  federal law.

O n  F e b r u a r y  22, 1 9 8 5 ,  in u c a s e  
i n v o l v i n g  s u b s i s t e n c e  fishing in 

C o o k  Inlet, t h e  S u p r e m e  C o u r t  of 

the S t a t e  of A l a s k a  ruled s u b s i s t e n c e  

n e s  c a n n o t  b e  limited to o n l y  rural 

s u b s i s t e n c e  us.rs. a n d  that 

s u b s i s t e n c e  u s e s  c a n n o t  b e  limited 

u n l e s s  all o t h e r  u s e s  h a v e  b e e n  

eliminated. It n o w  a p p e a r s  that, 

b e c a u s e  of this ruling, all state 

residents w h o  c a n  s h o w  a  h istory of 

" c u s t o m a r y  a n d  traditional u s e "  

m a y  b e  eligible for subsistence. T h e  

ruling also raised t h e  q u e s t i o n  of 

h o w  t he state's c o m p l i a n c e  w i t h  the 

federal side of t he e q u a t i o n  m a y  b e  

affected.

S u b s i s t e n c e  b e c a m e  further 

c o m p l i c a t e d  b e c a u s e  b o t h  t h e  state 

a n d  the federal g o v e r n m e n t s  b a s e d  

their s u b s i s t e n c e  l a w s  o n  the p h r a s e  

" c u s t o m a r y  a n d  traditional" w i t h o u t  

defining It. A s  a  result, e a c h  federal 

l a n d  m a n a g e r ,  s u c h  a s  a  n ational 

p a r k  s u p e r i n t e n d e n t ,  c a n  define 

" c u s t o m a r y  a n d  traditional." H i s  

interpretatk-.i d e t e r m i n e s  w h o  is 

a l l o w e d  to subsist in that particular 

park, u n l e s s  his o p i n i o n  is 

o v e r t u r n e d  o n  a ppeal. R i g i d  a n d  

often m i s u n d e r s t o o d  interpretations 

o f  "traditional" h a v e  led to 

a c c u s a t i o n s  that s u b s i s t e n c e  

regulations a r e  racially biased.

B
o t h  t h e  federal a n d  state 

s u b s i s t e n c e  l a w s  p r o v i d e  

for s u b s i s t e n c e  priority 

r e g a r d l e s s  of race. 

C o n g r e s s  c r e a t e d  its 

s u b s i s t e n c e  l a w  " to protect a n d  

p r o v i d e  the o p p o r t u n i t y  for 

c o n t i n u e d  s u b s i s t e n c e  u s e s  o n  t he 

p u blic l a n d s  b y  N a t i v e  a n d  

n o n - N a t i v e  rural residents."

H o w e v e r ,  in s o m e  a r e a s  of t he 

state, r.on-Natives h a v e  traditionally 

f o r m e d  a  v e r y  s m a l l  m i n o r i t y  of the 

s u b s i s t e n c e  popul a t i o n .  S o m e  

N a t i o n a l  P a r k  S e r v i c e  p e r s o n n e l  d o  

n o t  c o n s i d e r  t h e m  to c onstitute a  

large e n o u g h  g r o u p  to b e  c o n s i d e r e d  

"traditional," b u t  ra t h e r  a n  

e x c e p t i o n  to t h e  tradition. Therefore, 

n o n - N a t i v e s  ar e  s o m e t i m e s  

disqualified f r o m  s u b s i s t e n c e  

activities in w h i c h  their n e i g h b o r s ,  

w h o  a re p art o f  t h e  d o m i n a n t  N a t i v e

C o l l e c t a b l e  A r t  

A l a s k a ' s  F i r s t  o f  S t a t e  W a t e r f o w l  S t a m p  &  P r i n t

By Daniel Smith

Print with stamp $ 140 • Medallion Set $305 • Poster $ 16
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1-800-872-7007

IN ALASKA, CONTACT
KIMBALL DISTRIBUTING 
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(907) 225-1735
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VI, MC o r  AM Accepted
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D ea le r Inqu iries W elcom e!

So u t h c e n t r a l .  Interior. Arctic a n d  

W e s t e r n .  I n f o r m a t i o n  g i v e n  for e a c h  

m u s e u m  i n c l u d e s  h o u r s ,  a d m i s s i o n  

fees, special activities a n d  

collections, a n d  a  description of t he 

m u s e u m  a n d  its facilities. M e m b e r s  

of M u s e u m s  A l a s k a ,  Inc., receive 

" G u i d e  to M u s e u m s  in A l a s k a "  a s  

o n e  of their m e m b e r s h i p  benefits. 

F o r  i n f o r m a t i o n  o n  jo i n i n g  t he 

association, write to B e t s e y  P l t z m a n ,  

T r e a s u r e r ,  M u s e u m s  A l a s k a ,  Inc.. 

3 7 7 9  Bartlett Street, H o m e r ,  A l a s k a  

9 9 6 0 3 .

O N C E  U P O N  T H E  K E N A I .  S t o r i e s  

f r o m  t h e  P e o p l e .  4 6 8  p a g e s ,  m o r e  

t h a n  4 5 0  b l a c k  a n d  w h i t e  p h o t o s .  

H a r d b o u n d ,  8 V a  b y  1 1  in c h e s .  

C o m p i l e d  a n d  p u b l i s h e d  b y  t h e  

K e n a i  H i s t o r i c a l  Soc i e t y ,  B o x  

1 3 4 8 ,  K e n a i ,  A l a s k a  9 9 6 1 1 .  $ 3 0  

i n c l u d e s  p o s t a g e  a n d  h a n d l i n g .

M o s t  of t h e  p a g e s  of this 

c o n t e m p o r a r y  history b o o k  are filled 

w i t h  p e r s o n a l  a c c o u n t s  of life o n  t he 

K e n a i  P e n i n s u l a  ( N o r t h  K e n a i  to 

Ninilchik, a n d  Steiilng to C o o k  Inlet)

|nce U p o n  
T h e  Kenai
Stories from the people

prior to 1 9 6 3 .  T h e  story-tellers, 

a b o u t  2 5 0  in all, are g r o u p e d  

alphabetically in S e c t i o n  I —  

“ Stories f~ ' * he Pe o p l e . "  S e c t i o n  II 

c o n t a i n s  e Histories” de a l i n g  

w i t h  s u e  ,. .cs a s  c h u r c h e s ,  

schools, clubs, fish t raps a n d  b a n k s .  

A n d r e w  Berg's 1 9 2 1 - 1 9 3 5  diary is 

o n e  of three diaries a n d  d o c u m e n t s  

featured in S e c t i o n  III, w h i c h  also 

i n c l u d e s  n  1 9 3 4  s u r v e y  o f  K e n a i  

f i s h e r m e n .  A  s u r n a m e  i n d e x  is 

p r o v i d e d  at t h e  e n d  of t h e  b o o k . D

D o w n  

C o m fo r te r s
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investment.
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and Canadian Federal. Start today with beginning of an 
art investment collection.
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After 4/1/85 1-800-22 DEPOT
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subsistence will eventually die out 
in the parks? Will this be the result 
of the federal law set up for the 
"continuation of the subsistence 
life?"
The whole thrust of the 

subsistence title of ANILCA is:
"The Congress finds and 
declares that —  the 
continuation of the opportunity 
for subsistence uses by rural 
residents of Alaska, including 
both Natives and non-Natives, 
on the public lands and by 
Alaska Natives on Native lands 
is essential to Native physical, 
economic, traditional, and 
cultural existence and to 
non-Native physical, economic 
traditional, and social 
existence."
More confusion was added to the 

subsistence issue when the federal 
government agreed that the state 
would manage fish, game and 
subsistence on federal lands, but 
that it would take over that 
management if it were not satisfied 
with the state’s management. A 
Memorandum of Understanding 
between the Alaska Department of 
Fish and Game and the National 
Park Service was written stating 
that Alaska is "the primary agency 
responsible for management of 
subsistence uses of fish and wildlife 
on state and park service lands, 
pursuant to applicable state and 
federal laws." In 1982, the Secretary 
of the Interior issued a letter stating 
that the state subsistence law 
complied with the federal law. 
However, that compliance was based 
on the state’s honoring the federal 
law's limiting of subsistence to rural 
residents. The recent, state supreme 
court ruling prevented the state 
from giving rural subsistence fishing 
preference in Cook Inlet.
The federal parks are required by 

law to manage wildlife for “natural 
and healthy populations” while the 
state is required by its constitution 
to manage wildlife for “sustained 
yield." Opinions vary on whether 
these two phrases are compatible.
"Natural and healthy" prohibits 

habitat manipulation, such as 
planting or burning, and control of 
predators, such as wolves.
Depending upon who is interpreting 
the phrase, natural and healthy may 
or may not allow for sport, personal 
and subsistence hunting, fishing and 
trapping. Hunting and trapping for 
sport, personal and subsistence use 
has traditionally not been allowed in 
national parks. Sustained yield 
allows all of the above.
Some people see "natural and 

healthy” and "sustained yield" as 
being in conflict. That is true only if 
one sees hunting and trapping as
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g r o u p ,  c a n  participate In t h e  rural 

zone.

F o r  e x a m p l e .  n o n - N a t i v e  t r a p p i n g  

m e t h o d s  a r e  n o t  c o n s i d e r e d  

traditional In t h e  w e s t e r n  G a t e s  of 

t h e  Arctic, b u t  E s k i m o  t r a p p i n g  

m e t h o d s  are. O n l y  a  mir.orlty of 

n o n - N a t i v e s  h a v e  traditionally 

i n h a b i t e d  t h e  w e s t e r n  r e g i o n  of t h e  

G a t e s  of t h e  Arctic, a n d  o n l y  a  s m a l l  

s e g m e n t  of t hat m i n o r i t y  t r a p p e d  

there. O n e  n o n - N a t i v e  t r a p p e r  w a s  

d e n i e d  p e r m i s s i o n  b y  th e  P a r k  

S e r v i c e  to b uild a  line c a b i n  o n  his 

trapllne there, b u t  told h e  c o u l d  p u t  

u p  a  tent. A c c o r d i n g  to t h e  P a r k  

S e rvice interpretation. n o n - N a t i v e s  

build individual b a s e  c a b i n s  a n d  

t h e n  c o n s t r u c t  s m a l l e r  shelter 

c a b i n s  a l o n g  their trail, b u t  E s k i m o s  

trap in a n d  o u t  of villages w i t h  

tents. Also, n o n - N a t i v e s  “ o w n "  

traplines. E s k i m o s  c o n s i d e r  a n y  

t r a p p i n g  a r e a  free t a k i n g  for a n y o n e  

w h o  g ets t h e r e  first.

T h i s  con t r a s t s  w i t h  t h e  D e n a l i  

Nat i o n a l  P a r k .  T h e r e ,  t h e  m i n u t e s  of 

th e  S u b s i s t e n c e  R e s o u r c e  

C o m m i s s i o n  s h o w  that "it is 

g e nerally k n o w n  that y o u  d o  n o t  u s e  

s o m e o n e  else's trapline." T h e  D e n a l i  

C o m m i s s i o n  is a t t e m p t i n g  to a s s u r e  

that s u c h  t r a p p i n g  c a n  c o n t i n u e  to 

b e  p a s s e d  o n  a s  it h a s  b e e n  

traditionally, e v e n  to n e w c o m e r s .

T h e  b o u n d a r i e s  of a  rural 

c o m m u n i t y  o r  a r e a  a r e  also 

controversial. T h e  regulations state 

o n l y  " t h e  following c o m m u n i t i e s  

a n d  a r e a s  a re i n c l u d e d  . . ." T h e  size 

of a  c o m m u n i t y  or a r e a  is left to 

interpretation.

O n e  park, s u c h  a s  G a t e s  of the 

Arctic, m a y  d efine a  c o m m u n i t y  b y  

its legal b o u n d a r i e s :  a n o t h e r  m a y  

define a  c o m m u n i t y  a s  i n c l u d i n g  all 

or p o rtions o f t h e  a r e a  s u r r o u n d i n g  

t h e  c o m m u n i t y .  F o r  e x a m p l e ,  the 

De n a l i  c o m m i s s i o n  is a t t e m p t i n g  to 

define L a k e  M i n c h u m i n a  a s  all the 

a r e a  w i t h i n  t w o  m i l e s  of  t h e  lake.

O n e  c o u p l e  living b e t w e e n  G a t e s  

of t h e  Arctic a n d  t he rural 

c o m m u n i t y  o f W i s e m a n  w a s  n o t  

a l l o w e d  to s u b s i s t e n c e  trap w i t h i n  

th e  p ark, e v e n  t h o u g h  t h e y  h a d  

b e e n  t r a p p i n g  in t he p a r k  the t w o  

p r e v i o u s  years, b e c a u s e  t h e y  w e r e  

n o t  living in W i s e m a n .  In W i s e m a n ,  

t h e y  w o u l d  h a v e  a u t o m a t i c a l l y  b e e n  

eligible to d o  so. T h e y  resolved t he 

p r o b l e m  b y  m o v i n g  to W i s e m a n ,  

eight m i l e s  farther a w a y  f r o m  the 

p a r k  t h a n  t h e y  a l r e a d y  w e r e .  T h e  

i rony is that if t h e y  h a d  s t a y e d  

w h e r e  t h e y  w e r e ,  t h e y  w o u l d  n o t  

h a v e  b e e n  a b l e  to u s e  their 

traplines, b u t  s o m e o n e  f r o m  the 

L o w e r  4 8  c o u l d  h a v e  m o v e d  into 

W i s e m a n  a n d  u s e d  t h e m .  Si m i l a r  

situations exist in o t h e r  a r e a s  of the 

state.

W h o ,  then, c a n  s u b s i s t e n c e  h u n t

in a  n ational p a r k ?  A c c o r d i n g  to the 

N a t i o n a l  P a r k  S e r v i c e  regulations, 

w h i c h  a re s u b j e c t  to the 

interpretation of e a c h  

s u p e r i n t e n d e n t  a n d / o r  p a r k  staff, 

o n l y  t h o s e  p e o p l e  living in the p a r k  

o r  in a  rural c o m m u n i t y  o r  a r e a  of 

t h e  p ark, o r  t h e s e  p e o p l e  w h o  h a v e  

o b t a i n e d  a  special u s e  p e rmit, c a n  

h u n t  in a  national p ark. P e o p l e  m u s t  

s h o w  t h e y  h a v e  traditionally u s e d  

t he p a r k  for s u b s i s t e n c e  to o b t a i n  a  

special u s e  permit. S o u n d  intricate? 

T h e  intricacies p r o m i s e  to g r o w  

w o r s e .

T h e  federal s u b s i s t e n c e  l a w  is "to 

p r o v i d e  t h e  o p p o r t u n i t y  for rural 

residents engaged in a subsistence 
way of life to continue to do so." 
D o e s  this m e a n  that o n l y  t h o s e  

residents s u bsisting prior to t h e  l a w  

h a v e  the right to c o n t i n u e ?  O r  d o e s  

this m e a n  that a n y  rural resident 

w h o  b e c o m e s  e n g a g e d  at a n y  t i m e  

in a  su b s i s t e n c e  w a y  o f  life is 

g u a r a n t e e d  t h e  right to t h e  

c o n t i n u a t i o n ?  Will t h e  result of 

conflicting a n d  restricting 

interpretations of t h e  s u b s i s t e n c e  

r egulations a n d  l a w  b e  that

e r if . Presents
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u n n a t u r a l  acts. In t h e  G a t e s  of  t he 

Arctic, s u b s i s t e n c e  h u n t i n g  h a s  b e e n  

practiced for t h o u s a n d s  of years.

T h e  a n i m a l  p o p u l a t i o n s  h a v e  

e v o l v e d  w i t h  h u n t i n g .  T o  limit 

h u n t i n g  w o u l d  b e  a n  u n n a t u r a l  

o c c u r r e n c e  in t h o s e  a n i m a l  

p o pulations. S u b s i s t e n c e  is e v e n  

c o n s i d e r e d  a  n atural p art of the 

e c o s y s t e m  b y  t h e  c o n g r e s s i o n a l  

history o n  subsistence.

Nevertheless, conflicting 

interpretations of  t h e s e  t w o  p h r a s e s

h a v e  r esulted in _____________________

s u c h  p r o b l e m s  

a s  t h e  l a c k  o f  

a g r e e m e n t  b e ­

t w e e n  t h e  s tate 

a n d  federal g o v ­

e r n m e n t s  o n  a  

w o r k i n g  d efi­

nition for " n a t u r a l  

a n d  h e a l t h y . "  a s  

a p p l i e d  to h u n t ­

i n g  a n d  t r a p p i n g  

b a g  l i m i t s  a n d  

s e a s o n s  for

federal lands.

A s  a  result, if 

t h e  m o o s e  p o p ­

u l a t i o n  is l o w ,  ____________________

w o l f  c o n t r o l  c a n  

b e  u s e d  o n  state l a n d  b u t  n o t  o n  

p a r k  land. Y e t  t he p e o p l e  w h o  

subsist in t h e  p a r k  also d e p e n d  o n  a  

h e a l t h y  m o o s e  popul a t i o n .  A n d  the 

m o o s e  a n d  w o l v e s  blithely c r o s s  the 

b o u n d a r i e s  b e t w e e n  state a n d  

federal lands, rega r d l e s s  of their 

m a n a g e m e n t .

U
ntil t h e  g o v e r n m e n t a l  

a g e n c i e s  involved, o r  the 

courts, ulti m a t e l y  d e c i d e  

s u c h  issues. A l a s k a n s  

are left w i t h  a  p l e t h o r a  

of s u b s i s t e n c e  interpretations w i t h  

t h e  potential to pit u r b a n  

p o p u l a t i o n s  a g a i n s t  rural, 

n o n - N a t i v e s  a g a i n s t  Natives, a n d  

n e i g h b o r  a g a i n s t  n e i g h b o r .

In t h e  m e a n t i m e ,  h o w  d o e s  a  

p e r s o n ,  w h o  w a n t s  to subsist, a v o i d  

t h e  " w h o  is eligible to subsist a n d  

w h e r e ” q u a g m i r e  in w h i c h  L a r r y  

F i t z w a t e r  f o u n d  h i m s e l f ?

T h e  b est a n s w e r  is to c h e c k  w i t h  

t h e  A l a s k a  D e p a r t m e n t  of F i s h  a n d  

G a m e  or  t h e  federal a g e n c y  

a d m i n i s t e r i n g  t h e  l a n d  u p o n  w h i c h  

o n e  w i s h e s  to subsist. S u b s i s t e n c e  

c a n  b e  l i k e n e d  to s u r g e r y  —  a  

s e c o n d  o p i n i o n  c an't hurt. If n o t  

satisfied, still p u z z l e d  or faced w i t h  

a  legal a c t i o n  (like Fitzwater). get 

h e l p  t h r o u g h  t h e  v a r i o u s  a g e n c y  a n d  

legal c h a n n e l s .

P e o p l e  h a v i n g  s u b s l s t e n c e - u s e  

p r o b l e m s  w i t h  t h e  federal l a n d  

agencies, s u c h  a s  N a t i o n a l  P a r k  

Service, c a n  a p p e a l  t h r o u g h  t he

A l a s k a n s  a r e  l e f t  
w i t h  a  p l e t h o r a  
o f  s u b s i s t e n c e  

i n t e r p r e t a t i o n s  w i t h  
t h e  p o t e n t i a l  to  p i t  

n e i g h b o r  a g a i n s t  
n e i g h b o r .

h i e r a r c h y  of t he federal land- 

m a n a g i n g  a g e n c y .  S e v e r a l  national 

p a r k s  h a v e  S u b s i s t e n c e  R e s o u r c e  

C o m m i s s i o n s  that will try to solve 

s u b s i s t e n c e  p r o b l e m s  i n v o l v i n g  their 

particular w o r k .  A l a s k a n s  also h a v e  

a  u n i q u e  a g e n c y ,  t he Citizens' 

A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  

A r e a s ,  w h i c h  w a s  d e s i g n e a  b y  the 

state legislature a s  a n  o m b u d s m a n  

for A l a s k a n  citizens o r o r g a n i z a t i o n s  

h a v i n g  p r o b l e m s  w i t h  federal l a n d  

agencies. T h e s e  c o m m i s s i o n s  will

____________________  m e d i a t e  a n d

a d v i s e  o n  

s u b s i s t e n c e  

p r o b l e m s  

i n volving 

federal lands.

O n  p r o b l e m s  

o n  state l a n d  

that are n o t  

b e i n g  satisfac­

torily r esolved 

b y  a  state 

a g e n c y ,  t he 

state O m b u d s ­

m a n ' s  Office 

c a n  b e  

a p p r o a c h e d .

______________________ T h e  B o a r d s  of

Fisheries 

a n d  G a m e  will listen to p r o b l e m s  

inv o l v i n g  s u b s i s t e n c e  fishing, 

h u n t i n g  a n d  trapping. T h e  B u r e a u  

of I n d i a n  Affairs will assist N a t i v e s  

w i t h  s u b s i s t e n c e  p r o b l e m s .  A l a s k a  

L e g a l  S e r v i c e s  will aid p e o p l e  w i t h  

l o w  i n c o m e s  w i t h  s u b s i s t e n c e  legal 

ac t i o n s  a n d  questions. T h i s  list of 

a g e n c i e s  a n d  legal c h a n n e l s  is b y  n o  

m e a n s  c o m p l e t e .

A p p e a l s  a n d  legal solutions are 

s l o w  a n d  c o m p l e x  processes. T h e  

earlier a  q u e s t i o n  o r  potential 

conflict is c h e c k e d  out, t he m o r e  

likely t h e  results will b e  pleasant. 

T o o  often, a  p r o b l e m  r e a c h e s  a n  

a g e n c y  too late: t he a p p e a l  d e a d l i n e  

h a s  p a s s e d ,  t he trial h a s  a l r e a d y  

b e e n  held, o r  t he p a p e n v o r k  w a s  

s i g n e d  w i t h o u t  a  r e a d i n g  or 

u n d e r s t a n d i n g  of t h e  c o n s e q u e n c e s  

c o n t a i n e d  in t h e  line print.

A t  a  t i m e  o f  i n c r e a s i n g  

c o m p e t i t i o n  for resources, C o n g r e s s  

a n d  t h e  state legislature w e n t  to 

great l e n g t h s  to protect c o n t i n u e d  

s u b s i s t e n c e  opportunities. B u t  

A l a s k a n s  will h a v e  to w o r k  to 

e n s u r e  that t h o s e  o p p o r t u n i t i e s  are 

n o t  lost in the m a s s  o f  rules a n d  

p r o c e d u r e s  s p a w n e d  b y  t h e  l a w s . D
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where we were. It was a tremendous 
relief.
Later the next morning, we 

received a telephone call from 
Alaska’s Sen. Ted Stevens, calling 
from Washington, D.C. The 
connection (or the telephone 
equipment) was poor, but I 
understood thai Senator Stevens

“K o r e a n  j e t  7 0 7  
t r i e d ,  to  e s c a p e  

h e  a n s w e r e d ,
‘ ‘B o o m !  F i v e  

A m e r i c a n s .  N o  
p r o b l e m . ”

wanted to know if any of us were 
hurt and what we were charged 
with. He told me that he had the 
State Department in Moscow 
working for our release.
"If you are being held on a 

technical violation, they should 
release you soon," he told me.
I told him that the Russians had 

tried to get me to sign many papers 
that said we had intentionally 
violated the Soviet boundary.

"Don't admit to anything you 
didn’t do," he warned.
"We aren't going to sign 

anything," I told him.
"Is there anything you want me to 

tell your parents?"
"Everybody’s fine."
I was taken back to my room, and 

minutes later the interpreter and an 
officer arrived. The telephone call 
had been a miracle. How they even 
found the number was incredible, let 
alone the timing. It was obvious the 
officers knew nothing about It. I 
think the guard who led me to the 
phone got Into trouble over It, for we 
never saw him again after It was 
learned that I received a call.
The call came at a good time, for 

v/e were feeling low, having gone 
days without more than a few 
catnaps and without proper food.
The stress was building, and we 
were wondering if we were going to 
get out. But now that our 
government knew we were here, we 
were encouraged.
After I had been questioned again, 

with the same questions over and 
over, the officer and the interpreter 
left. Later, when the officer learned 
about the phone calls, he was so 
angry he screamed. It didn’t help 
his humor any when Charley and I 
refused to talk, answer or do

SEIZED BY THE RUSSIANS
Continued from page 27

layer of grease. We were thankful 
Just to be alive.
When the others wouldn’t eat, a 

soldier came In and took me by the 
shoulder and led me Into their room 
so they could see that I was still 
alive. Then he yanked me back into 
the room with Charley.

sixth day of our 
captivity at 9:15 p.m., 
when the officers and 
interpreter were gone, a 
soldier came into the 

room and motioned me to follow 
him, pointing to me and holding his 
hand to his ear to indicate a 
telephone call.
Startled, I followed him to a room 

where there was an ancient 
telephone 'hat looked to be about 
one model later than the 
hand-cranked style. I picked it up 
and heard, faintly, words in 
Russian.
“Hello, hello," I said, speaking 

and alternately listening for about a 
minute. Then I heard someone 
speaking English. It turned out to be 
Susan Arnold, calling from the U.S. 
Embassy In Moscow! People knew



N A R R A T I V E

Objective; To redefine "subsistence user" in the most narrow and 

precise manner possible as a means of determining those individ­

uals eligible for qualification as a "subsistence user" under a 

rewritten Alaska State statute.

Background: Since 1981, the State of Alaska has defined a

subsistence user in a sufficiently broad manner so as to allow 

the largest possible number of individuals in Alaska (except 

residents in the urban centers, i.e., Anchorage, Fairbanks, 

Juneau, etc., which are excluded by Congressional action) to 

qualify for the subsistence privilege set forth in Title VIII of 

ANILCA. Recent legal decisions in the Alaska Supreme Court have 

resulted in the striking of certain provisions of the state's 

subsistence program. Thus, the state's subsistence program is in 

disarray and under threat of take-over by the federal government.

At least part of the "problem" with the state's subsistence 

program lies in the Boards of Fish and Game having attempted to 

define those who might qualify as a "subsistence user" suffi­

ciently broad so as to allow the maximum number of Alaska resi­

dents to benefit from the subsistence privilege. The Boards 

knowingly chose this course and direction. The Boards of Fish 

and Game apparently were persuaded that the best interest of the 

largest number of Alaskans lie in maximizing the number of 

Alaskans who could qualify for the subsistence privilege. Time

1



in the best public interest.

Some argued, at the time the Boards of Fish and Game instituted 

the stc.te-managed subsistence program, that the public interest 

would be better served if the definition of subsistence user was 

constructed along the most narrow parameters possible. That is, 

define subsistence user such that only those individuals, resi­

dent in Alaska who:

1) actually rely upon taking of wild fish and game and other
•k

natural resources for sustenance ; and

2) who demonstrated a customary and traditional reliance on 

subsistence taking for such sustenance, would fall within the 

definition of subsistence user.

One advantage of this more narrow approach would be to reduce the 

number of individuals affected by the subsistence program during 

the course of its normal operation. Large numbers of people 

would only be affected in the event it becomes necessary to 

restrict taking of any particular species within a particular

* Sustenance: "means of sustaining life; nourishment, means of

livelihood." American College Dictionary of the 

English Language, Random House, NY, NY.

2



region of the state because of declining fish or wildlife popu­

lation levels. Restrictions on taking are infrequent events, 

unlikely to occur under sustained yield management practices. 

Thus the state would be able to go about its business of managing 

resident fish and game on state lands without having to provide 

the subsistence opportunity to the hundreds of thousands it now 

has to appease under the broadly defined program presently in 

place. Stated another way, a narrower definition would continue 

to provide the priority to those *ho truly need it and were 

entitled to î ft when they needed it the most, that is when fish 

and wildlife population levels forced invoking the priority 

system.

This approach is, of course, diametrically opposite of that taken 

by the State of Alaska in its program established in 1981 and in 

the program established following the recent Supreme Court 

decision.

Issue; When considering such a narrowing of the definition of 

subsistence user the question that immediately arises is, "What 

criteria will be used to make the determination that an indi­

vidual actually depends upon subsistence taking for subsistence?"

It is fairly well agreed that the State Department of Fish and 

Game (along with other agencies of both state and federal govern­

ment in Alaska) can accurately determine which communities and 

groups of residents within the state have customarily and tradi­

tion. ly relied on taking of wild natural resources as a means of



sustenance. The issue, then, lies in determining who must rely 

on subsistence resources in order to survive in an absolute 

sense, i.e., "sustenance".

Jince a strictly "needs based" system for determining eligibility 

is generally agreed to be outside the bounds of the present 

federal statute, other factors must be considered.

This paper addresses only the issue of criteria that might be 

used to ascertain who actually relies on subsistence taking of 

wild resources for sustenance.

There are, in fact, numerous criteria and numerous potential 

sources ( f data and information one could uie to ascertain who 

actually relies upon subsistence for sustenance in Alaska. 

Alaska state government agencies such as the Alaska Departments 

of Fish and Game; Commence and Economic Development; Labor; 

Community and Regional Affairs; and others have, over the past 

several years, compiled statistical information which could be 

factored into a formula for defining eligibility. Additionally, 

federal agencies such as the Bureau of the Census and the several 

federal land managing agencies (National Park Service, Bureau of 

Land Management, Fish and Wildlife Service, and Bureau of Indian 

Affairs) all have data and information bases that could input to 

the determination. A group of individuals, familiar with the 

kinds and sources of information and data being considered and 

who where given precise parameters within which to function could 

easily develop criteria of the type outlined below, and, using



that material, construct proper components of a qualification 

system.

The first action that must occur, however, is for those who are 

framing this program and those who will manage it, to depart from 

the prevailing mind set that entire communities and groups of 

people must be allowed to qualify. Instead, it must be accepted 

that guidelines for the subsistence privilege will be bused upon 

individuals meeting whatever criteria are established. For 

example, individuals living in Bethel, not the entire population 

of Bethel, will qualify. The same will be true for all geogra­

phic locations in Alaska except those which Congress precluded 

from the privilege. Once a person qualifies for the subsistence 

privilege, he would be: granted a "subsistence license." The

system contemplated here would obviously require establishment of 

a whole new bureaucracy (or at least a "beefed-up" bureaucracy 

over that currently in place) within state government to adminis­

ter the subsistence program. It should be pointed out though, 

that the State of Alaska currently receives some $1.0 million 

annually from the federal government to help defray the costs of 

the subsistence program. One important component of the system 

would probably have to include some sort of an appeals mechanism 

to rule on cases where a potential subsistence user is denied the 

privilege by the state bureaucracy. There seems to be no way to 

avoid this bureaucratic system, when the alternative is con­

sidered.

The following considerations (among others) should be evaluated:

5
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Conununity population size. A policy decision could be made 

by the Legislature that the population size of the conununity 

or place in which a person resides will be a major factor in 

determing ones eligibility for subsistence. The premise for 

this determination lies in the presumption that once a 

village or community reaches a certain population level, say 

500 persons (it could be 350 or 675-whatever the Legislature 

determined), the local infrastructure of community services, 

transportation, cind communication and the existing internal 

systems for procuring non-subsistence foods, etc., will have 

reached a level of development where it is unlikely that the 

vast majority of residents in that community will, of 

necessity, rely upon subsistence taking for sustenance. 

Obviously, exceptions to the "rule" will occur and for them 

the state will have to provide. But, since this program is 

based upon individuals, not entire communities of people, 

this sh ->uld not be allowed to be a bar to the program being 

effectiv a.

What kind of commercial enterprises are available in the 

immediate vicinity? Does the conununity have a general 

merchandise or food store? What are the sources of heating 

fuels, goods, and personal services? Is the volume of 

retail trade in that store such that the residents of the 

area rely upon the store for purchase of the majority of 

their foodstuffs and other essential necessities, and thus 

taking the wild resources is really supplementing the food 

supply as contrasted with it being the principal source? 

What is the proximity of the community to these sources?
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Level of receipt of government aid programs. Are large

numbers of residents of the community recipients of "wel­

fare" or other government subsidy? Do the data associated 

with this factor demonstrate, either independently or in 

conjunction with other data, that subsistence is the means 

of sustenance in the community? Care must be taken in 

applying these data and drawing conclusions from their 

application. The data in this case could mean entirely 

different things to different people.

Employment data and income levels. Are levels of employment 

and income in the community sufficiently high to indicate 

that the community exists on a "cash economy" as contrasted 

with a so called "subsistence economy?" Is the applying 

subsistence user above or below the established "poverty 

level" of income?

Availability of employment opportunities. Is there any 

indication that employment is available within the com­

munity? What is the geographic proximity of employment 

opportunities to the community in which the applicant 

resides?

Are there any evidences of "importation" of income to the 

community from sources outside the community; i.e., family 

members working on the North Slope and bringing income into 

the economy of the community?
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ADF&G harvest record data could supply indications of the 

level of taking of fish and wildlife resources by local 

people as subsistence. This would provide an indication of 

the extent to which any individual should quality for the 

sabsistence privilege.

Conclusion: Clearly, there are numerous other criteria that

could be factored into this determination. The above list does 

not approach completeness. These are cited merely as ideas to 

foster thinking as to how one would approach narrowing the number 

of individuals eligible for the subsistence qualification.

8



sityr have to be made in not only arriving at those criteria to 

be written into either law or regulation, but as well by the 

bureaucracy in administering whatever program it is the Legisla­

ture finally imposes. Those who will be critical of the premise 

t’ at the category of users should be narrowed in number and those 

who will be critical of the application of some subjective 

criteria and judgement-making should be reminded that the task of 

the elected Legislature is to make those very kinds of decisions 

through the political process under which our government works. 

It is within the prerogative of the Legislature to make the laws 

and the rules— and thus the policy decisions associated there­

with— so long as those decisions withstand the test of consti­

tutionality and public opinion.

9



I Appendix A Organizational Alternatives and Regulation of U.S. Commercial Fisheries

I. DOMESTIC FISH ER IES, R EG U LA TIO N . AND THE COMMERCE CLAUSE

A. O w nership o f A nim als Ferae Naturae

The roots of western man’s inharmony with his environment and his attitudes toward exploitation of 
natural resources were already evident in the Old Testament.1 Whatever their origin there is deep-seated 
tradition in our law that every man, as an individual, has an equal right to pursue and take to his own use 
all such animals as are ferae naturae, i.e., of 3 wild nature, the property of no one, but liable to be seized 
by the first occupant. Traditionally, also, the sovereign has asserted ownership of migratory species, 
under a variety of theories. In Roman law, animals ferae naturae were considered to belong in common 
to all the citizens of the state. Speaking to English common law, Blaokstone asserted that such animals 
were prerogative property vested in the King alone. The original 13 colonies succeeded to the rights of 
the Crown, from which has developed in American law theories regarding the ownership of wild game 
and fish. The rule of law which American courts have consistently recognized is that animals ferae 
naturae are owned by the States, not as proprietors, but in their sovereign capacity as the representatives 
and for the benefit of all their people in common. The property right is a common ownership ... to be 
exercised ... as a trust for the benefit of the people, and not as a prerogative for the advantage of the 
government as distinct from the people, or for the benefit of private individuals as distinguished from 
the public good.2

But the "ownership" is not unqualL'ied. It is the law that whoever claims title to animal ferae naturae 
must first reduce them to possession.3 Where statutes speak of title to game and fish as being in the 
State, they speak to the State’s police power to regulate the taking and use of wild game and fish, do not 
affect a landowner’s interest in land,4 and have generally involved the relationship between a State and 
an individual, not between a State and the Federal Government.5 The ownership theory is not without 
modification. ‘To put the claim of the State upon title is to lean upon a slender reed," said Mr. Justice 
HoLmes, because wild animals are in the possession of no one and "possession is the beginning of 
ownership."4 The ownership theory has been characterized as “a fiction expressive in legal shorthand of 
the importance to its people that a State have power to preserve and regulate the exploitation of an 
important resource.”7

B. S ta te  A u th o rity  To Regulate Fish and Wildlife

Most of the Federal case law to date has dealt with the authority of the States to regulate the 
exploitation of wildlife by individuals, and has consistently held that is between the State and the 
individual the State can control and regulate the common property in game and fish within the
jurisdiction of the State. In McCready v. Virginia, 94 U.S. 395 (1876), at issue was the power of the
State of Virginia to prohibit citizens of other States from planting oysters within the internal or tide

1W h ite , L yn n  J r . . 'T h e  H is to rica l R o o u  o f  O u r Eco log ic C ris is ," 1 55  Science 1 2 0 3 . March 10 . 1 9 6 7 ; B aer, R ichard  
A . J r . , “ Land M isuse: A T h eo log ica l C o n c e rn ,"  The Christian C entu ry , O ct. 12 , 1 9 6 6 .

2 C ee r v. Connecticu t. 161 U .S . 5 1 9 , 5 2 9  ( 1 8 9 6 ) ; .Martin v. Waddell. 16 Pet. 3 6 7 -.M cCready v. V irginia. 9 4  U .S . 3 9 1 ;
Sm ith  v. M ary land . 18 H ow . 7 1 ; M ancheste r v. Massachusetts. 139  U .S . 2 4 0 ; Law ton  v S teele . 152  U S . 13 3 : Ward v.
Race H orse . 163 U .S . 5 0 4 ; Patso r.e  v. Pennsylvania . 2 3 2  U .S. 1 3 8 ; U n ited  S ta tes v. M cCullagh. 2 21  Fed. 2 3 8 ; Un ited  
States v. Shau v tr . 2 1 4  Fed . 1 5 4 ; S iiz v. Hesterberg. 211  U S . 3 1 ; Kenned y  v. Becker. 241  U .S . 5 5 6 . See also 
C om m onw ea lth  v. A gway, In c .. 2 1 0  Pa. S up e rio r C t. 1 5 0  (1 9 6 7 ) .

3P ie rson  v. P ost. 3 Caines 175 (N .Y . . 1 8 0 5 ) . See a lso K o o o  v. Un itea  Stares. 2 9 6  F .2d  53  (C .C .A . 3 . 1 9 6 1 ) .
4 See M cKee  v. G ra n . 2 6 0  U .S . 1 2 7 . 1 35  ( 1 9 2 2 ) .
5 G eer v. Connecticu t, sup ra : Ward v. R ace  H orse, sup ra ; F o s te r-F ou n ta in  Pack ing  Co. v. Haydet. 2 7 8  U .S . 1 ( 1 9 2 8 ) .
6M issou ri v. H o lla n d . 2 5 2  U .S . 4 1 6 . 4 3 4  (1 9 2 0 ) .
2T o om e r  v. Witsell. 3 3 4  U .S . 3 8 5  (1 9 4 8 ) .

() f  C o*/*! f i f r j  S T  £  A T P "  / ? 6 C ~ / f A S  ,

U V O lu h d S  t * h \b  C o p y  H0 L>Z / V  A T / ^  A ^ o  T » e  VI1-71
yyZ/J i J  f f - o a. o v C  o f  7m

&c?>r I-------------  3  j  y ,  U 1 3  f y M C / t e t H ?  A  K  n f o s



[discussing Geer v. Connecticut/ ... it is there held the power of the state over game within its 
territorial limits is not terminated by the act of the individual in reducing it to his exclusive and lawful 
possession, bur, on the contrary, the power of the state follows the game into the hands of the lawful 
exclusive possessor, and in the assertion of its title held therein in trust for all the people of the state it 
may so control its use and disposition as to absolutely forbid and prohibit its coming under the 
protection and control of the commerce clause of the national Constitution. And the reason for the rule 
is apparent. If the state, either by its laws, or in the absence of prohibitive laws, once permits game to 
come under the authority of the commerce clause of the national Constitution, then all stare control or 
authority thereover of necessity must cease to exist, and its trust title for the common good of all the 
people of the state be cut off and destroyed...

Speaking after enactment of the Migratory Bird Treaty Act and before Missouri v. Holland, the 
District Court for the Western District of Missouri said:

Primarily the state, both as trustee for the rights of all its people and in the exercise of its police power, 
has control over the right to reduce animals ferae naturae to possession. [Citations omitted/ And in the 
absence of treaty there appears to have been no delegation of paramount authority to the federal 
government. Under the foregoing authorities, therefore, as well as on principle, this act. in the absence of 
treaty, would be unconstitutional, as exceeding the legitimate powers of Congress, and so it has been 
held in cases substantially identical. United States v. Shauver. 214 Fed. 154; United States v. McCullagh, 
221 Fed. 288. That this power in the state is subject to any valid exercise of authority under the 
provisions of the federal Constitution is clear; and that a valid exercise of the treaty making power may 
be recognized as such a valid exercise of authority has been foreshadowed by necessary implication or by 
express reservation in the decisions of the Supreme Court of the United States. [Citations omitted./

Eight yean after Missouri v. Holland, the Supreme Court held that the commerce clause could reach 
shell fish shipped and sold in interstate commerce. In Foster-Fountain Packing Co. v. Louisiana, 278 
U.S. 1 (1928), Foster-Fountain challenged the Louisiana Shrimp Act, which asserted the State’s 
ownership of shrimp within its waters and provided that shrimp caught in its waters must be headed and 
hulled before being shipped out of the State. Distinguishing this case from Geer v. Connecticut because 
the Shrimp Act expressly authorized shrimp meat and bran to be shipped and sold in interstate 
commerce, the Court said, 278 U.S. at 12:

Consistently with the Act all may be, and in fact clearly all is, caught for transportation and sale in 
interstate commerce. As to such shrimp the protection of the commerce clause attaches at the time of 
the taking ... But, in direct opposition to conservation for intrastate use, this enactment permits all 
parts of the shrimp to be shipped and sold outside the State. The purpose is not to retain the shrimp for 
the use of the people of Louisiana; it is to favor the canning of the meat and the manufacture of bran in 
Louisiana by withholding raw or unshelled shrimp from the Biloxi plants. But by permitting its shrimp 
to be taken and ail the products thereof to be shipped and sold in interstate commerce, the State 
necessarily releases its hold and, as to the shrimp so taken, definitely terminates its control. Clearly such 
authorization and the taking in pursuance thereof put an end to the trust upon which the State is 
deemed to own or control the shrimp under the authority of the Act necessarily thereby become 
entitled to the rights of private ownership and the protection of the commerce clause. [Emphasis 
added.]

The paramount authority of the commerce clause was challenged again in 1948 when citizens of 
Georgia sued to enjoin South Carolina State officials from enforcing statutes of that State regulating 
commercial shrimp fishing in the three-mile maritime belt off the coast.14 One of the statutes challenged

1*Toomerv. Winell. 334 U.S. 335 (1948).
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waters of that State, which power was upheld by the Court. Manchester v.Massachusetts, 139 U.S. 240 
(1891), is cited as authority for the State of Massachusetts to control and regulate the catching of fish 
by individuals within the bays of that State. The authority of the State to control and regulate its own 
citizens in their exploitation of resources beyond the territorial sea, in the absence of Federal legislation, 
was confirmed in Skiriotes v. Florida, 313 U.S. 69 (1941), as was the authority of the State to control 
and regulate such exploitation by both citizens and noncitizens of the State while in the territorial sea 
boundaries of the State (Toomer v. Witsell, supra). For the effective enforcement of hunting and fishing 
restrictions, the State may forbid the possession within its borders of certain gear, such as nets, traps, 
and seines (Miller v. McLaughlin, 281 U.S. 261, 264 (1930)). The State may also forbid the 
transportation outride the State of game killed therein (Geerv. Connecticut, supra), and to make illegal 
the possession, during the closed season, of game imported from abroad (Sit v.Hesterberg, 211 U.S. 31 
(1908)).

C. T reaties and R egulation

“No doubt it is true that as between a State and its inhabitants the State may regulate the killing and 
sale of [migratory] birds, but it does not follow that its authority is exclusive of paramount powers."® 
It is well settled in American law that as between a State and the Federal Government, laws passed 
pursuant to the valid exercise of the treaty-making power of the Federal Government’ are the supreme 
law of the land. This was expressly confirmed in the landmark case of Missouri v. Holland, which held 
that the Migratory Bird Treaty10 and the Migratory Bird Treaty Act11 j assed pursuant thereto were 
supreme law of the land, supervening State laws and creating rights superior to those of the States or 
their citizens.

D. C om m erce Clause and R egulation

However, before the enactment of the Migratory Bird Treaty, there was doubt and uncertainty as to 
the power of the CongTess to deal with the hunting and killing of game birds. In 1913, the Congress 
passed a law deeming migratory birds to be “within the custody and protection of the government of the 
United States,” and asserted the authority of the Department of Agriculture to adopt suitable 
regulations to prescribe closed seasons and to prohibit the killing of migratory birds.17 This Act was first 
contested in United States v. Slumver, 214 Fed. 154 (D.C.E.D. Ark., 1914). On initial hearing, counsel 
for the Government did not contend that power to enact the legislation was under the commerce clause, 
but under the power to make regulations respecting the property of the United States.13 Citing 
numerous cases to the effect that “animals ferae naturae ... are owned by the States, not as proprietors, 
but in their sovereign capacity as the representatives and for the benefit of all their people in common," 
the court stated 'hat it was “unable to find any provision in the Constitution authorizing Congress, 
either expressly or by necessary implication, to protect or regulate the shooting of migratory wild game 
when in a state,” and declared the Act unconstitutional. On rehearing, the court dismissed the case after 
counsel for the Government contended that the Act was authorized by the commerce clause.

To similar effect was United States v. McCullagh, 221 Fed. 288 (D.C. Kan., 1915), decided nine 
months after the Shauver case, and testing the same Act. Holding the Act unconstitutional, the court 
stated, 221 Fed. at 292:

®Mi. Justice H o lm es in M issou ri v. H o lla n d , 2 5 2  U .S . 4 1 6 . 4 3 4  ( 1 9 2 0 ) .
’ U .S . C o n s t , a rt. I. § 8 . c l. 3 .

1 0 3 9  S u t .  1 7 0 2  (D ec . 8 . 1 9 1 6 )
11 Act o f  Ju ly  3 . 1 9 1 8 .4 0  S u t .  7 5 5 , as am ended . 4 9  S u t .  1 5 5 6  (June  2 0 . 1 9 3 6 ) . 16 U .S .C . 7 0 3 -7 1 1 .
12 A ct o f  March 4 . 1 9 1 3 . 37  S la t . 8 2 8 .
1 3A r t  4 . § 3 . c l. 2 . ‘ T h e  Congress shall have p ow er to  dispose o f  and make all n eed fu l ru les and regu lations

respecting the te rr ito ry  o r  o th e r p ro p e rty  belonging to  the United S ta te s . . . "
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required all boats licensed to trawl for shrimp in the State’s waters to dock at a South Carolina port, 
unload, pack, and stamp their catch before shipping or transporting it to another State. The Court 
declared this statute unconstitutional. Concurring with the Court’s decision, Mr. Justice Frankfurter 
said, 334 U.S. at 409:

... When a State regulates the sending of products across State lines we have commerce among the 
States as to which State intervention is subordinate to the Commerce Clause. That is the nub of the 
decision in Foster-Fountain Packing Co. v. Hay del, 278 U.S. 1. South Carolina has attempted such 
regulation of commerce in shrimp among the States. In doing so she has exceeded the restriction of the 
Commerce Clause.

The line to be drawn between the legitimate exercise of the State’s police power to regulate the 
taking and use of animals ferae naturae, and the paramount powers of the United States under the 
commerce clause is not clear. However, the Supreme Court has enunciated certain general principles 
regarding the States’ police power.15 In each case involving the commerce clause, the courts must 
balance the adverse effect on interstate commerce imposed by a State law against the local benefits 
which the law was designed to achieve. In holding that a Maryland law prohibiting the use of purse nets 
in the tidal waters of the State had a rational basis and that the interference with interstate commerce 
was “merely incidental,” the District Court in Corsa v. Tawes16 said:

. . .  in the absence of conflicting Congressional legislation under the commerce clause regulation of the 
coastal fishery is within the police power of the individual states... Congress has not sought to impose 
uniformity, but has been content to leave the matter to local authority and has recently made this 
intention explicit.. [citing the Submerged Lands Act of 1953/.

Doubtless catchir.g menhaden and processing them into useful products is a legitimate occupation and in 
commerce the interstate aspects of which cannot be interfered with arbitrarily. But the same 
Constitution which puts interstate commerce under the protection of Congress recognizes the 
sovereignty of the stares in local regulation for the protection of their natural resources. If the adverse 
effect on interstate commerce is only incidental and indirect and is outweighed by the local benefits 
which the statute is designed to achieve, the commerce clause will not render the enactment invalid...

E. Subm erged Lands A ct

To fill out a consideration of the Federal-State powers to regulate fisheries, attention must be given 
to the Submerged Lands Act of 1953,17 which provides in part:

It is determined and declared to be in the public interest that (1) title to and ownership of the lands
beneath navigable waters within the boundaries of the respective States, and the natural resources within
such lands and waters, and (2) the right and power to manage, administer, lease, develop and use the said
lands and natural resources all in accordance with applicable State law be, and they are, subject to the
provisions hereof, recognized, confirmed, established, and vested in and assigned to the respective States 

1 s

The Act defines “natural resources" to include minerals and “fish, shrimp, oysters, clams, crabs, lobsters, 
sponges, kelp, and other marine animal and plant life ... ” 19 Finally, the Act provides:

15Se«, fo r  in s t in c t ,H u ro n  P o rt la n d  Cem ent Co. v. D e rro it . 3 6 2  U .S. 4 4 0  ( 1 9 6 0 ) .
1 6 14 9  F . S upp . 7 7 1 , 7 7 3 , 7 7 6  (D . Md., 19 S I ) ,  a ffi rm ed . 3 5 5  U .S . 37  ( 1 9 5 7 ) .
1 7Act o f  May 2 2 . 1 9 5 3 .6 7  S u t .  2 9 . 4 3  U .S .C . 1 3 0 1 -1 3 1 5 .
u 6 7  S u t .  3 1 . 4 3  U .S .C . 1 3 1 1 (a ) .
1 ? 6 7  S u t . 2 9 . 4 3  U .S .C . 1 3 0 1 (e ) .
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The United States retains all its navigational servitude and rights in and powers of regulation and control 
of said lands and navigable waters for the constitutional purposes of commerce, navigation, national 
defense, and international affairs, all of which shall be paramount to. but shall not be deemed to include, 
proprietary rights of ownership, or the rights of management, administration, leasing, use, and 
development of the lands and natural resources which are specifically recognized, confirmed, established, 
and vested in and assigned to the respective States... 10

We have been unable to i-.--.-d any case law or administrative interpretations of the section quoted 
immediately above, but wouiu like to make two observations about the section. The effect of United 
States v. California was to invest the United States with a proprietary interest, to which Mr. Justice 
Frankfurter alluded in his dissent.1 1 This seems to have been confirmed in United States v. Louisiana,1J 
where the Court stated:

Since the Act concededly did not impair the validity of the California, Louisiana, and Texas cases, which 
are admittedly applicable to all coastal States, this case draws in question only the geographic extent to 
which the statute ceded to the States the federal rights established by those decisions...

Mile the ownership of certain lands within state boundaries has been held to be an inseparable attribute 
of the political sovereignty guaranteed equally to all States,... the geographic extent of those 
boundaries, and thus of the lands owned, clearly has nothing to do with political equality. A fortiori this 
is true in the case of maritime boundaries beyond low-water mark, since, except as granted by Congress, 
the States do not own the lands beneath the marginal seas. (Emphasis added.]

Regulatory authority over natural resources in the navigable waters within the seaward boundaries of 
the States has not been completely relinquished by the Congress, and could be asserted if necessary to 
do so in the best interest of rehabilitation of the U.S. fisheries. The “proprietary rights of ownership” 
and “title” to natural resources granted by the Submerged Lands Act, as they pertain to migratory 
species of fish, are subject to the limitations previously discussed regarding title to animals ferae naturae, 
which may be part of the meaning of the phrase “if any it has" in.43 U.S.C. 1311 (b), where Congress 
relinquished “all right, title, and interest of the United States, if any it has, in and to all said... natural 
resources."13 This also includes relinquishment of the public trust in which the State holds “title" to 
animals ferae naturae once a State permits the shipping and sale of such resources in interstate 
commerce.14 Patently, the Congress has not relinquished the power to regulate interstate comn'erce in 
recognizing, confirming, establishing, and vesting proprietary rights of ownership and riyhts of 
management over such natural resources in the States. Congress could assert regulatory powers pursuant 
to the Commerce Clause if it found that the failure of the States to manage the marine fisheries imposed 
an undue burden upon interstate commerce.

F. Conclusions and Sum m ary

Summing up the discussion of the power of the Federal Government to participate in the regulation 
of United States fisheries, we conclude (1) that when enabled pursuant to a treaty, the Federal 
Government has clear authority to regulate fisheries, which authority would supervene any State laws on 
the subject, and which could be exercised exclusively if the Congress were so to choose and (2) that the 
commerce clause could be invoked to warrant Federal regulation or participation in regulation of species 

shipped and old in interstate commerce.

2 0 67  S U t . 3 2 , 4 3  U .S .C . 1 3 1 4 .
1 1 3 3 2  U .S . 1 9 , 4 5  ( 1 9 4 6 ) .
" 3 6 3  U .S . 1 , 7 ,  7 7  (1 9 5 9 ) .
2 3 67  S ta t . 3 1 , 4 3  U .S .C . 1 3 1 1 (b ) .
2 4 C f. F o s te r-F ou n ta in  Pack ing  Co. v . L ou is iana . 2 7 8  U .S . I  ( 1 9 2 8 ) ;  T oom c r v. Witsell. 3 3 4  U .S . 3 3 5  ( 1 9 4 8 ) .



In the one case in which Congress sought to regulate migratory birds without a treaty, two District 
Courts held the Act unconstitutional in the exercise of the States' ownership of animals ferae naturae 
and their police power to regulate the taking and use of such animals. However, subsequent Supreme 
Court decisions have found that when shrimp are caught for shipment and sale in interstate commerce 
the trust upon which the State owns or controls the shrimp for the benefit of its people is lost, and the 
protection of the commerce clause attaches at the time of the taking. The Supreme Court and lower 
Federal courts have oft stated that in the absence of Federal legislation, the State may regulate the 
taking and use of migratory species. Despite giving title to “natural resources'' in the waters within the 
boundaries of the States, and Congress’ vesting of the right and power of the States to manage the 
natural resources in accordance with State law under the Submerged Lands Act, the power of Congress 
to regulate interstate commerce has not been diminished. The proprietary right to the living resources 
has been affirmed, to the extent it existed, but the authority to regulate interstate commerce has not 
been relinquished by the Congress.

While asserting that there is ample authority under the conferee clause for the United States to 
regulate U.S. fisheries, we contend that measures short of Federal regulation can be invoked toward 
removal of inhibiting institutional barriers, and for the rehabilitation of U.S. commercial fisheries on 
sound scientific, economic, and legal concepts. The issue of how such change can be achieved is a very 
sensitive political question that hits at the very roots of American federalism. The question is not 
whether Congress has the power to create change, but whether Congress will assert the power and how.

II. O RG A N IZA TIO N A L A LTER NA TIVES FOR FISH ER IES 

A. A S ta te m e n t o f Fisheries Problem s

1. Federal Authority

Regulation of the fisheries in the United States is exercised by the States under existing law; the 
Federal Government acts in a research, advisory, and coordinating role. Inasmuch as there has been no 
substantial change since the following excerpt was included in a Senate Report of the 79th Congress, it is 
apropos here:

. ..  In the States, the Federal Government acts, for the national interest, as a research, advisory, and 
coordinating agency wherever several States are concerned with a common conservation problem. It 
engages in fishery restoration and management activities, including propagation, independently in waters 
under Federal jurisdiction, and in collaboration with the States in other waters where national interest is 
involved. It develops and disseminates knowledge about whole fishery resources (Le., as opposed to local 
segments of them). It collaborates in the conservation of species shared be twee, the United States and 
other nations. It promotes the fullest and most widespread utilization of the commercial fish catch, and 
the achievement of the highest standard of quality of the fishery products.

The foregoing is a statement of an ideal. The Federal Government has never done justice to thest 
functions because its fishery conservation agency... has never been given broad enough direction by the 
Congress to permit it to carry out a unified program to suit the needs of the country as a whole. Without 
a fundamental plan, the Service has evolved by a process of tacking on projects one by one, which have 
generally been thrust upon it to meet particular crises, often as the result of pressure by special groups 
The appropriations to the Service are based principally on the support of these projects. Thus the 
Federal Sen'ice is helpless to execute a dynamic program based on national needs; instead, it can only 
carry on with its agglomerate of activities inherited from the past, and wait for further crises which its 
timely services would otherwise have averted... .2 5

* 5 "F ish c ry  Resources o f  the Un ited  S ta te s ,"  Sen . Doc . N o . 5 1 . 79 th  Congress, 1st Sess. ( 1 9 4 5 ) ,  C om m ittee  on 
C om m erce , at p . 1 3 2 .

VTI-76



L E T ' S  GO SUBSISTENCE FISHING

(A D i^C tt& s i-o r t - F a p e r )

April 1985 Bill Caldwell





LE T ' S  GO SUBSISTENCE F I SHI NG

(A D i s c u s s i o n  P a p e r )

You and I ,  no m a t t e r  w h e r e  we l i v e  i n  A l a s k a  o r  wh a t we d o f 

a r e  s u b s i s t e n c e  f i s h e r s .  So I  am t o l d .  S o l e l y  becau se we a r e  

r e s i d e n t s  o f  A l a s k a .  So l e t ' s  p l a n  a s u b s i s t e n c e  f i s h i n g  t r i p .  

Maybe s e v e r a l  t h o u s a n d o f  us f r o m  a l l  o v e r  t h e  s t a t e  can t a k e  s e t  

g i l l  n e t s  and f i n d  a n i c e  s p o t  a l o n g  Cook I n l e t ,  n e a r a v i l l a g e  

h e a v i l y  d e p e n d e n t  upon a s u b s i s t e n c e  e c o n om y . L e t ' s  t i m e  o u r  t r i p  

t o  o v e r l a p  w i t h  t h e  o v e r l a p  o f  t h e  k i n g ,  c o h o and so ck eye r u n s .  I 

d o n ' t  kn ow how t o  f i s h  w i t h  a s e t  g i l l  n e t ,  b u t  no m a t t e r .  I ' m  

s u r e  t h a t  i n  no t im e  v/e c a n l e a r n  f r o m  a t r u e  s u b s i s t e n c e  f i s h e r  

how e a c h  o f  us can c a t c h  a f r e e z e r - f u l l  o f  sa lmon i n  j u s t  a f ew 

d a y s .  And we can have a g r a r d  p a r t y  a t  t h e  same t i m e .  S c a t t e r  a 

f ew t r u c k l o a d s  o f  b e e r c a n s a l o n g  t h e  b e a c h e s .  K i l l  a f e w  b e a r s  

i n  s e l f - d e f e n s e .  I n v a d e I n d i a n  c o u n t r y .  Maybe p h o t o g r a p h  some 

I n d i a n s  i n  t h e i r  n a t u r a l  h a b i t a t  o f  s p o r t  f i s h e r m e n  a n d o i l  

r e f i n e r i e s .  We c o u l d  h a v e  a b a l l ,  i n  b l a t a n t  d e f i a n c e  o f  t h e  

f e d e r a l  s u b s i s t e n c e  l a w .

I s  t h i s  p o s s i b l e ?  W e l l . . .  a p p a r e n t l y  o u r  s t a t e  su p r eme c o u r t  

h a s c o n f e r r e d  t h i s  f u n d a m e n t a l  r i g h t  upon u s .  Mad i son v .  A l a s k a  

De p t ,  o f  F i s h  & Game (22 F e b .  1 9 8 5 ) .  Or so i t  i s  s a i d  by a numbe r 

o f  d i s t i n g u i s h e d  o b s e r v e r s  and p a r t i c i p a n t s .  These p e o p l e  have 

c o n s i d e r a b l e  e x p e r i e n c e  d e a l i n g  w i t h  t h e  s u b s i s t e n c e  i s s u e  and 

d e c i p h e r i n g  o p i n i o n s  o f  t h e  Sup r eme C o u r t  o f  A l a s k a ,  b u t  I  am n o t  

c o n v i n c e d .  N a y ,  I  am p e r s u a d e d  o f  t h e  o p p o s i t e .



The R a t i o  D e c i d e n d i  o f  t h e  M a d i s o n  D e c i s i o n  

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  a l l  f i v e  o f  o u r  sup reme c o u r t  

j u s t i c e s  d e c i d e d  s i m u l t a n e o u s l y  and u n a n i m o u s l y  t o  go f i s h i n g  when 

t h e y  s h o u l d  h a v e been a t  w o r k ,  I  h a v e r e v i e w e d  t h e  b r i e f s  f i l e d  by 

t h e  s t a t e  and AFN, and I  h av e r e a d  t h e  Madi s o n o p i n i o n  q u i t e  a few 

t i m e s .  The r e s u l t  i s  t h a t  I  h a v e ccme t o  see t h e  Madi son j u d gm e n t  

as a b a s i c a l l y  c o r r e c t  and j u s t  r e s p o n s e  t o  a n i n e - y e a r  e f f o r t  by 

t h e  Boar i . o f  F i s h e r i e s  and t h e  s t a t e  qua s t a t e ,  a c t i n g  i n  a h i g h l y  

p a r t i s a n  m a n n e r  on b e h a l f  o f  s p o r t  and c omm e r c i a l  f i s h i n g  

i n t e r e s t s ,  t o  s c r e w  t h e  s u b s i s t e n c e  u s e r s  o f  Cook I n l e t — N a t i v e  o r  

n o n - N a t i v e ,  r u r a l ,  u r b a n o r  a n y t h i n g  i n  b e t w e e n .

A . The l e g i s l a t i v e , a d m i n i s t r a t i v e ,  j u d i c i a l  and f a c t u a l  

b a c k g r o u n d . The f o l l o w i n g  c h r o n o l o g i c a l  summar y o f  t he e v e n t s  

l e a d i n g  up t o  t h e  Madi son d e c i s i o n  i s  d e r i v e d  p r i m a r i l y  f r o m  t h e 

AFN and s t a t e  b r i e f s  i n  Madi s o n , t h e  Mad i son o p i n i o n ,  and t h e  1981 

s u p r em e c o u r t  o p i n i o n  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  

A s s ' n  v .  S t a t e , 628 P . 2d 897 ( 1 9 8 1 ) .

1 . From 1960 u n t i l  1978 " s u b s i s t e n c e  f i s h i n g "  was d e f i n e d  by 

t h e  l e g i s l a t u r e  a s f i s h i n g  " f o r  p e r s o n a l  u s e . . . w i t h  g i l l  n e t ,  

s e i n e ,  f i s h  w h e e l ,  l o n g  l i n e . . . . "  I n  c o n j u n c t i o n  w i t h  t h e  1978 - 

s u b s i s t e n c e  l a w  (AS 1 6 . 0 5 . 2 5 1 ( b ) ) ,  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  

f i s h i n g "  was c h a n g e d  t o  f i s h i n g  w i t h  g i l l  n e t s ,  e t c . ,  " f o r  

s u b s i s t e n c e  u s e s . "  AS 1 6 . 0 5 . 9 4 0 ( 2 2 ) .  " S u b s i s t e n c e  u s e s "  was 

d e f i n e d  as " t h e  c u s t o m a r y  and t r a d i t i o n a l  u s e s i n  A l a s k a  o f  w i l d ,  

r e n e w a b l e  r e s o u r c e s  f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n . . . . "  

AS 16 . 0 5 . 9 4 0 (  23 ) .

I.



" S p o r t  f i s h i n g "  has been c o n s i s t e n t l y  d e f i n e d  as f i s h i n g  " f o r  

p e r s o n a l  u s e "  w i t h  h o u k  and l i n e  h e l d  e i t h e r  i n  t h e  h an d o r  

a t t a c h e d  t o  a p o l e  o r  r o d .  I d . , § ( 2 1 ) .  " C o m m e r c i a l  f i s h i n g "  has 

a l w a y s  mea n t t a k i n g  f i s h  " w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f  t hem f o r  

p r o f i t . . . . "  _Id . ,  §( 5 ) .

2 . P r i o r  t o  t h e  m i d - 1 9 7 0 ' s ,  s u b s i s t e n c e  f i s h i n g  o c c u r r e d  

s i d e - b y - s i d e  w i t h  s p o r t  and c o m m e r c i a l  f i s h i n g  i n  Cook I n l e t ,  w i t h  

l i t t l e  a p p a r e n t  c o n f l i c t ,  t h e  s u b s i s t e n c e  t a k e  b e i n g  v i e w e d  as de 

m i n i m u s . ( B e t w e e n  1971 and 1 97 7 , an a n n u a l  a v e r a g e  o f  o n l y  87

s u b s i s t e n c e  p e r m i t s  we re i s s u e d ,  w i t h  an a v e r a g e  a n n u a l  c a t c h  o f

o n l y  405 s a lm o n .  The c omm e r c i a l  h a r v e s t ,  i n  c o n t r a s t ,  a v e r a g e d  

a b o u t  t w o  m i l l i o n  f i s h  p e r  y e a r .  The s u b s i s t e n c e  t a k e  i s

u n d e r s t a t e d ,  h o w e v e r ,  " s i n c e  many p e o p l e  d i d  n o t  o b t a i n  p e r m i t s  

a nd some c o m m e r c i a l l y  c a u g h t  s a lm o n we r e u se d f o r  s u b s i s t e n c e . "  

M ad i s o n s l i p  o p .  a t  3 n . l . )  B u t  t h e  r a p i d  p o p u l a t i o n  g r o w t h  o f

A n c h o r a g e  and t h e  Ke n a i  P e n i n s u l a  b r o u g h t  t e n s  o f  t h o u s a n d s  o f  

s p o r t  f i s h e r s  i n t o  d i r e c t  c o m p e t i t i o n  w i t h  t h e  Cook I n l e t  

c o m m e r c i a l  f i s h e r y  f o r  a c c e s s  t o  k i n g  and c o h o  s t o c k s .  K e n a i  

P e n i n s u l a  s u b s i s t e n c e  f i s h e r s ,  l a c k i n g  p o l i t i c a l  c l o u t ,  b o r e  t h e  

b r u n t  o f  t h e  s p o r t / c o m m e r c i a l  c o n f l i c t .

3 .  I n  1976 t h e  Boa r d o f  F i s h e r i e s  a r b i t r a r i l y  c l o s e d  t h e  

s o u t h e r n  d i s t r i c t  o f  Cook i n l e t  t o  s u b s i s t e n c e  f i s h i n g  f o r  t h e 

1 9 7 7  s e a s o n .  R e s i d e n t s  o f  Home r s u e d  a nd won an i n j u n c t i o n  

r e s t o r i n g  " s u b s i s t e n c e  n e t  f i s h i n g . "

4 .  I n  Decembe r 1977 t h e  B o a r d ,  w i t h o u t  r e g a r d  t o  s u b s i s t e n c e  

f i s h i n g  n e e d s ,  a d o p t e d  a c om p r e h e n s i v e  managemen t p o l i c y  f o r  Cook 

I n l e t  s a lm on s t o c k s .  The p o l i c y ,  w h i c h  a p p a r e n t l y  f a v o r e d  s p o r t
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o v e r  c o m m e r c i a l  i n t e r e s t s ,  b a s i c a l l y  s o u g h t  t o  - l l o c a t e  t h e  s p r i n g  

and f a l l  k i n g  and co h o r u n s  f o r  s p o r t  u s e ,  w h i l e  a l l o c a t i n g  t h e  

summer s o c k e y e  r u n s  t o  c o m m e r c i a l  u s e .  See K e n a i , 628 P . 2d a t

8 9 9 - 9 0 1 .  I n  a s u i t  b y c o m m e r c i a l  f i s h e r s ,  t h i s  1977 p o l i c y  was 

d e c l a r e d  i n v a l i d  b e c a u s e t h e  Boa r d v i o l a t e d  t h e  A d m i n i s t r a t i v e  

p r o c e d u r e  A c t .  I d . a t  9 0 4 - 0 6  . The p o l i c y  had a l s o  been a d o p t e d 

i n  r e g u l a t o r y  f o r m  i n  1978 and 1 97 9 .

5 .  The Coo k I n l e t  r e g u l a t i o n s  g o v e r n i n g  t h e  1978 s e a s o n  

c l o s e d  t h e  c e n t r a l  d i s t r i c t  t o  c o m m e r c i a l  f i s h i n g  a f t e r  15 A u g u s t ,  

a l t h o u g h  t h e  s u b s i s t e n c e  s e a s o n r em a i n e d  o p e n .  C omme r c i a l  

f i s h e r s ,  a c c u s t om e d  t o  t a k i n g  some o f  t h e i r  c a t c h  f o r  p e r s o n a l  

u s e ,  t h e r e f o r e  a p p l i e d  f o r  s u b s i s t e n c e  p e r m i t s .  Comb i ned w i t h  

e n h a n c e d  p u b l i c  a w a r e n e s s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  f i s h i n g  

p r o v i s i o n s ,  t h i s  r e s u l t e d  i n  a s i g n i f i c a n t  i n c r e a s e  i n  t h e  number 

o f  Cook I n l e t  s u b s i s t e n c e  f i s h i n g  p e r m i t s .  ( S u b s i s t e n c e  p e r m i t s  

numbe red 323 w i t h  a c a t c h  o f  3 , 7 3 5  s a lm o n i n  1978 , compa red t o  a 

c o m m e r c i a l  h a r v e s t  o f  o v e r  f i v e  m i l l i o n  f i s h .  I n  1 9 8 0 ,  when 

h o u s e h o l d  r a t h e r  t h a n  i n d i v i d u a l  p e r m i t s  w e r e i s s u e d ,  t h e r e  were 

1 , 3 3 1  s u b s i s t e n c e  p e r m i t s  w i t h  a c a t c h  o f  1 4 , 7 7 5 ,  compa red t o  a 

c o mm e r c i a l  c a t c h  o f  o v e r  f o u r  m i l l i o n .  Mad i so n a t  9 n . 7 . )

6 .  T h e  B o a r d ' s  u n s u r p r i s i n g  r e s p o n s e  t o  t h e  p e r c e i v e d  

" i n c r e a s e "  i n  s u b s i s t e n c e  f i s h i n g ,  now b e i n g  i d e n t i f i e d  as s u c h ,  

w a s t o  i m p o s e  r e s t r i c t i o n s .  F o r  t h e  197 9 s e a s o n ,  t h e  B o a r d  

l i m i t e d  a c c e s s  t o  s u b s i s t e n c e  f i s h i n g  by r e d u c i n g  t h e  l e n g t h  o f  

g i l l  n e t s ,  f i s h i n g  p e r i o d s  and a v a i l a b l e  s h o r e l i n e ,  and i t  changed 

t h e  s u b s i s t e n c e  s e a s o n i n  t h e  c e n t r a l  d i s t r i c t  f r o m  A u g u s t  1 -  

S e p t e m b e r  21 ( t h e  coh o r u n p r e f e r r e d  by s p o r t  i n t e r e s t s )  t o  Jun e



23 -  A u g u s t  15 ( t h e  s o c k e y e  r u n s  b e i n g  m a n a g e d f o r  c o m m e r c i a l  

i n t e r e s t s ) .

7 .  Even mo r e s t r i n g e n t  r e s t r i c t i o n s  on s u b s i s t e n c e  f i s h i n g  

w e r e  i m p o s e d  b y t h e  B o a r d  f o r  t h e  198 0 s e a s o n :  t h e  e n t i r e

s h o r e l i n e  o f  t h e  K e n a i  P e n i n s u l a  i n  t h e  c e n t r a l  d i s t r i c t  was 

c l o s e d  t o  s u b s i s t e n c e  f i s h i n g ,  a l t h o u a h  a f ew m i l e s  o f  d a n g e r o u s ,  

i n a c c e s s i b l e  be a c h i n  t h e  s o u t h e r n  p o r t i o n  o f  t h e  n o r t h e r n  

d i s t r i c t  we re o pe ne d t o  s u b s i s t e n c e ;  i n  t h e  s o u t h e r n  d i s t r i c t ,  t h e  

Boa r d f u r t h e r  r e d u c e d  t h e  a l l o w a b l e  l e n g t h  o f  s u b s i s t e n c e  g i l l  

n e t s  and c l o s e d  t h e  Homer S p i t  and t h e  s h o r e l i n e  e a s t  o f  t h e  S p i t  

t o  s u b s i s t e n c e  f i s h i n g .  T h i s  h a r s h  a c t i o n ,  a imed a t  a m i n i s c u l e  

p o r t i o n  o f  t h e  Cook I n l e t  s a lm o n h a r v e s t ,  spawned t h r e e  s u c c e s s f u l  

l a w s u i t s  a g a i n s t  t h e  B o a r d ,  b y  r e s i d e n t s  o f  T y o n e k ,  Home r and 

K e n a i  .

8 .  M e a n w h i l e ,  t h e  l e g i s l a t u r e  i n  1978 had e n a c t e d  t h e  s t a t e  

s u b s i s t e n c e  l a w ,  m a n d a t i n g  t h a t  t h e  Board p r o t e c t  s u b s i s t e n c e  as 

t h e  p r i o r i t y  u s e .  AS 1 6 . 0 5 . 2 5 1 ( b )  ( a t t a c h e d  as A p p e n d i x  A ) .  I n 

r e s p o n s e  t o  i t s  l i t i g a t i o n  s e t b a c k s  i n  t h e  summer o f  1980 , t h e  

B o a r d now s e i z e d  upon t h e  new l a w ,  c o n t r a r y  t o  i t s  s p i r i t ,  as a 

mea n s o f  a c c o m p l i s h i n g  i t s  g o a l  o f  c u r t a i l i n g  t h e  s u b s i s t e n c e  

f i s h e r y .  A t i t s  Decembe r 1980 m e e t i n g ,  t h e  B o a r d ,  i n  v i o l a t i o n  o f  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and t h e  ope n p u b l i c  m e e t i n g s  l a w ,  

e s t a b l i s h e d  c h a r a c t e r i s t i c s  f o r  i d e n t i f y i n g  " c u s t o m a r y  and 

t r a d i t i o n a l  u s e s "  o f  Cook I n l e t  s a l m o n ,  and a d o p t e d  c r i t e r i a  f o r  

a p p l y i n g  t h e  c h a r a c t e r i s t i c s .

9 .  A t  i t s  Ma r c h 1981 m e e t i n g ,  t h e  B o a r d a d o p t e d  as a f o r m a l  

r e g u l a t i o n  a r e v i s e d  v e r s i o n  o f  i t s  c r i t e r i a ,  t e n  i n  n umbe r ,  f o r
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i d e n t i f y i n g  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s . "  5 AAC 01.597 

( a t t a c h e d  as A p p e n d i x  B ) . The B o a r d a l s o  d e t e r m i n e d  t o  a p p l y  a l l  

o f  t h e  t e n  c r i t e r i a ,  so t h a t  a n y u s e r  o r  u s e r  g r o u p ,  s u b c omm u n i t y  

o r  c o m m u n i t y ,  had t o  m e a s u r e  up t o  e a c h o f  t h e  c r i t e r i a  i n  o r d e r  

t o  q u a l i f y  as s u b s i s t e n c e  u s e r s .  Any p e r s o n a l - c o n s u m p t i o n  g i l l  

n e t  u s e r  n o t  q u a l i f y i n g  f o r  s u b s i s t e n c e  c o n s i d e r a t i o n  u n d e r  t h e  

c r i t e r i a  w o u l d  s i m p l y  be t h r o w n  i n t o  " e q u a l "  c o m p e t i t i o n  w i t h  t h e 

s p o r t  and c o m m e r c i a l  i n t e r e s t s ,  t o  be d e a l t  w i t h  a t  t h e  B o a r d ' s  

d i s c r e t i o n .  As t h e  a b o v e h i s t o r y  r e v e a l s ,  t h i s  m e a n t ,  i n  

p r a c t i c a l  e f f e c t ,  t h a t  t h o s e  who had f o r  many y e a r s  been t a k i n g  

Cook I n l e t  s a lm o n w i t h  g i l l  n e t s  f o r  p e r s o n a l  and f a m i l y  

c o n s u m p t i o n  w o u l d  r e c e i v e  no c o n s i d e r a t i o n  f r o m  t h e  Boa r d —  t h e y  

w o u l d  be a c c o r d e d  t h e  l o w e s t  p r i o r i t y  i m a g i n a b l e .  And t h a t  i s  

p r e c i s e l y  w h a t h a p p e n e d .  The Bo a r d r i g o r o u s l y  a p p l i e d  i t s  t e n  

c r i t e r i a  and d e t e r m i n e d  t h a t  t h r o u g h o u t  t h e  w h o l e  o f  Cook I n l e t  

o n l y  t h r e e  c o m m u n i t i e s  ( T y o n e k ,  E n g l i s h  Bay and P o r t  G r a h am ) ,  and 

no i n d i v i d u a l s ,  g r o u p s  o r  s u b c o m m u n i t i e s ,  q u a l i f i e d  f o r  t h e 

s u b s i s t e n c e  f i s h e r y .  T h u s ,  f o r  t h e  1981 Cook I n l e t  s e a s o n ,  t h e  

B o a r d  p r o h i b i t e d  a l l  f i s h i n g  w i t h  g i l l  n e t s  f o r  p e r s o n a l  and 

f a m i l y  c o n s u m p t i o n ,  e x c e p t  f o r  t h e  t h r e e  v i l l a g e s  f o u n d t o  s a t i s f y  

a l l  t e n  c r i t e r i a .  T h i s  a c t i o n  " e l i m i n a t e d  f r o m  t h e  p r o t e c t i o n  o f  

t h e  s u b s i s t e n c e  s t a t u t e  t h e  m a j o r i t y  o f  Cook I n l e t  f i s h e r m e n  who 

f o r m e r l y  f i s h e d  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s "  ( M ad i s o n a t  1 2 ) ,  

i n c l u d i n g  s u c h g r o u p s  as t h e  Kachemak Bay S u b s i s t e n c e  G r o up ( t h e y  

h a d " s h own t h e  e x i s t e n c e  o f  a c om m u n i t y  o f  i n t e r e s t , "  b u t  t h e i r  

membe r s " w e r e  e i t h e r  t o o  w i d e l y  d i s p e r s e d  o r  w e r e t o o  

h e t e r o g e n e o u s  t o  be c o n s i d e r e d  i d e n t i f i a b l e  as a c o mm u n i t y " )  and



t h e  f i s h ,  i n c l u d i n g  t h e  h e a d s ,  f i n s ,  t a i l s  a n d e g g s ;  d r y i n g ,  j

s m o k i n g ) , "  b u t  w e r e  n o n e t h e l e s s  e x c l u d e d ) .  S t a t e ' s  B r i e f  a t  4 3 .

1 0 .  R e s i d e n t s  o f  Homer ( t h e  G j o s u n d  c a s e  w h i c h  was d e c i d e d  

b y  t h e  su p r eme c o u r t  as p a r t  o f  t h e  M a d i s o n  o p i n i o n )  and Ke na i 

( Mad i so n ) s u e d t h e  Bo a r d and o b t a i n e d  p r e l i m i n a r y  i n j u n c t i o n s ,  

f r o m  t h e  K e n a i  and Homer s u p e r i o r  c o u r t s ,  p r e s e r v i n g  a t  l e a s t  some 

o f  t h e i r  s u b s i s t e n c e  f i s h i n g  o p p o r t u n i t i e s  f o r  t h e  1981 s e a s o n .  

Among s e v e r a l  a p p e a l i n g  c a u s e s o f  a c t i o n ,  t h e  p l a i n t i f f s  i n  b o t h  

c a s e s a l l e g e d  t h a t  t h e  " t e n  c r i t e r i a "  r e g u l a t i o n  was i n v a l i d  u n d e r  

t h e  s t a t e  s u b s i s t e n c e  l a w .

1 1 . A t  i t s  Ma r c h 1982 m e e t i n g ,  t h e  B o a r d  r e s p o n d e d  t o  t h e  

l a w s u i t s  and c o u r t  i n j u n c t i o n s  b y c r e a t i n g  a " p e r s o n a l  use 

f i s h e r y "  ( 5 AAC 7 7 . 0 0 1 ) ,  w h i c h  was ope ne d i n  t h e  c e n t r a l  d i s t r i c t  

( K e n a i )  f o r  t h e  Ju n e s o c k e y e  r u n  ( r e s i d e n t s  w o u l d  hav e p r e f e r r e d  

t h e  f a l l  c o h o r u n ) ,  and i n  t h e  s o u t h e r n  d i s t r i c t  (Home r ) f o r  t h e 

f a l l  c o h o  r u n .  " T h u s ,  ' p e r s o n a l  use f i s h i n g '  j o i n e d  ' c o m m e r c i a l  

f i s h i n g '  and ' s p o r t  f i s h i n g '  as a c t i v i t i e s  w h i c h  ca n be r e g u l a t e d

b y t h e  b o a r d  i n  i t s  d i s c r e t i o n "  ( S t a t e ' s  B r i e f  a t  14) —  and by

now we know wh a t t h a t  mean s .

1 2 .  A t t h a t  same m e e t i n g ,  t h e  B o a r d  a l s o  me t j o i n t l y  w i t h

t h e  B o a r d  o f  Game and a d o p t e d  a j o i n t ,  u n i f o r m  r e g u l a t i o n  d e s i g n e d  

t o  f a c i a l l y  c om p l y  w i t h  t h e  f e d e r a l  ( p a s s e d  Decembe r 1980 ) and 

s t a t e  s u b s i s t e n c e  l a w s .  5 AAC 9 9 . 0 1 0  ( A p p e n d i x  C) . T h i s  j o i n t  I 

r e g u l a t i o n ,  c o n t a i n i n g  e i g h t  c r i t e r i a  f o r  i d e n t i f y i n g  " c u s t o m a r y /  

and t r a d i t i o n a l  u s e s "  o f  b o t h  f i s h  and w i l d l i f e ,  was d r aw n l a r g e l y /



f r o m  t h e  B o a r d ' s  Cook I n l e t  " t e n  c r i t e r i a "  r e g u l a t i o n  ( A p p e n d i x  B) 

o f  t h e  p r e v i o u s  y e a r .  T h e r e  a r e  a t  l e a s t  t w o m a j o r  d i f f e r e n c e s :

( 1 )  The j o i n t  r e g u l a t i o n  do e s n o t  r e q u i r e ,  as d i d  t h e  B o a r d ' s  

Coo k I n l e t  r e g u l a t i o n ,  t h a t  a use p a t t e r n  mu s t s a t i s f y  a l l  e i g h t  

o f  t h e  c r i t e r i a  i n  o r d e r  t o  r e c e i v e  r e c o g n i t i o n  as a " c u s t o m a r y  

and t r a d i t i o n a l  u s e . "  ( 2 )  The j o i n t  r e g u l a t i o n  l i m i t s  

s u b s i s t e n c e  p r o t e c t i o n  t o  " r u r a l "  A l a s k a n s ,  w h e r e a s  t h e  Cook I n l e t  

r e g u l a t i o n  d i d  n o t  c o n t a i n  t h e  e x p r e s s  l i m i t a t i o n  " r u r a l "  

( a l t h o u g h  e v e r y o n e  seems t o  a g r e e  t h a t ,  as a p p l i e d ,  : t  had t h a t  

e f f e c t ,  and t h e  " r u r a l "  l i m i t a t i o n  on s u b s i s t e n c e  was e x p r e s s l y  

a r t i c u l a t e d  i n  t h e  B o a r d ' s  new " p e r s o n a l  use f i s h e r y "  r e g u l a t i o n ) .

1 3 . The j o i n t  B o a r d ' s  s p r i n g  1982 s u b s i s t e n c e  r e g u l a t i o n  was 

s u b m i t t e d  t o  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  as p a r t  o f  t h e  s t a t e ' s  

p a c k a g e  d e s i g n e d  t o  s h ow p a p e r  co i r l i a n c e  w i t h  T i t l e  V I I I  o f  

AN I L C A . I n  May 198 2 , t h a t  r e n ow ne d a d v o c a t e  o f  t h e  s u b s i s t e n c e  

way o f  l i f e ,  James W a t t ,  c e r t i f i e d  t h e  s t a t e ' s  c o m p l i a n c e ,  and 

t h e r e f o r e  t h e  s t a t e ' s  d u t y  t o  p r o t e c t  t h e  s u b s i s t e n c e  way o f  l i f e  

o f ,  a t  t h e  l e a s t ,  r u r a l  A l a s k a n s ,  w i t h  s p e c i a l  emp h a s i s  on A l a s k a  

N a t i v e s .  ( Th e s t a t e ' s  v o t e r s  c o n f i r m e d  t h i s  d u t y  t h e  f o l l o w i n g  

Novembe r when t h e y  r e j e c t e d ,  b y a s u b s t a n t i a l  m a r g i n ,  an 

i n i t i a t i v e  t o  r e p e a l  t h e  s t a t e ' s  s u b s i s t e n c e  l a w . )

1 4 .  The tw o Mad i s o n l a w s u i t s  p r o c e e d e d  t o  f i n a l  j u d g m e n t s ,  

one o f  w h i c h  was a p p e a l e d  t o  t h e  sup r eme c o u r t  b y t h e  s t a t e  and 

o n e b y t h e  p l a i n t i f f s .  Bo t h s u p e r i o r  c o u r t s  h e l d ,  h ow e v e r ,  t h a t  

t h e  Cook i n l e t  " t e n  c r i t e r i a "  r e g u l a t i o n  was n o t  i n v a l i d  u n d e r  t h e 

s t a t e ' s  s u b s i s t e n c e  l a w .  U n d e r  t h e s e  c r i t e r i a ,  t h e  Mad i s o n 

p l a i n t i f f s  d i d  n o t  q u a l i f y  as " c u s t o m a r y  and t r a d i t i o n a l "
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subsistence fishermen because theirs ws*i not "a use pattern 

established by an identified community... having preponderant 

concentrations of persons showing past use" (Madison at 25-26),

i.e., because they weren't part of an "identifiable subsistence 

community or group." Id. at 26.

B . S u m m a r y . To my e y e ,  t h e  s e r i e s  o f  e v e n t s  d e s c r i b e d  

a b o v e  p a i n t s  a p i c t u r e  o f  a Bo a r d o f  F i s h e r i e s  d e c i d e d l y  h o s t i l e  

t o  a n y  a s p e c t  o f  t h e  s u b s i s t e n c e  way o f  l i f e ,  a n d r e s o l u t e l y  

i n s e n s i t i v e  t o  t h o s e  who , r e g a r d l e s s  o f  how t h e y  o u g h t  now t o  be 

c l a s s i f i e d ,  h a d b e e n c l a s s i f i e d  f o r  a t  l e a s t  t w o  d e c a d e s  as 

s u b s i s t e n c e  f i s h e r m e n .  The t e n  c r i t e r i a  w h i c h  t h e  Boa r d d e v i s e d  

w e r e ,  i n  t h e  a b s t r a c t ,  a g o o d  s t a r t  a t  g i v i n g  some p r a c t i c a l  

c o n t e n t  t o  t h e  l e g i s l a t i v e  g u i d e l i n e  o f  " c u s t o m a r y  and t r a d i t i o n a l  

u s e . "  Bu t t h e  Boa r d t h e n  d e t e r m i n e d  t o  a p p l y  t h e  c r i t e r i a  i n  a 

v e r y  m e a n - s p i r i t e d  w a y .  Th e B o a r d  had a c q u i r e d  a m i n d s e t ,  a 

c h a r i t a b l e  d e s c r i p t i o n  o f  w h i c h  w o u l d  be t h a t  t h e  Boa r d d i d n ' t  

wan t t o  be b o t h e r e d  w i t h  t h e s e  p e s k y  s u b s i s t e n c e  c l a i m s ;  i t  wan t e d 

t o  g e t  on w i t h  t h e  p o l i t i c s  o f  s p o r t  v s .  c o m m e r c i a l  f i s h i n g  

u n i n t e r r u p t e d  b y t h i s  s u b s i s t e n c e  n o n s e n s e .  Those who we re t r u e  

s u b s i s t e n c e  a d v o c a t e s  a p p a r e n t l y  we re a b l e  t o  t a k e  enough 

a d v a n t a g e  o f  t h i s  s c e n a r i o  ( w h i c h  i n c l u d e d  v i o l a t i o n s  o f  t h e  APA 

and t h e  o p e n - m e e t i n g s  l aw ) t o  g e t  t h e  Boa r d t o  a d o p t  c r i t e r i a  t h a t  

b o r e  some r e l a t i o n  t o  t h e  v a r i o u s  d e g r e e s  o f  s u b s i s t e n c e  ( a n d / o r  

" p e r s o n a l  u s e , "  as y o u  p r e f e r )  l i f e w a y s  o n t h e  Cook I n l e t .  

U n f o r t u n a t e l y ,  t h e  r e a s o n a b l e n e s s  o f  t h e  c r i t e r i a  b e l i e d  t h e  

manne r i n  w h i c h  t h e y  we re im p l e m e n t e d .

' ' : v ■ y'l

I f  i t  i s  n o t  f a r f e t c h e d  t o  v i e w  t h e  s u b s i s t e n c e  l a w s  a s



p r o t e c t i v e ,  r a t h e r  t h a n  d e s t r u c t i v e ,  o f  t h e  s u b s i s t e n c e  way o f  

l i f e ,  t h e n  s u r e l y  t h e  B o a r d  o f  F i s h e r i e s  was i n  n e e d o f  some 

f i r m - h a n d e d  r e d i r e c t i o n ,  i f  n o t  o u t - r i g h t  r e v e r s a l .  I  hav e been 

u n d e r s t a n d i n g  b o t h  t h e  f e d e r a l  a n d  s t a t e  s u b s i s t e n c e  l a w s  as 

p o s i t i v e  l aw s d e s i g n e d  t o  a f f o r d  a f f i r m a t i v e  max imum p r o t e c t i o n  t o  

s u b s i s t e n c e  u s e s ( h o w e v e r  t h e y  may be d e f i n e d )  o f  A l a s k a ' s  w i l d  

r e n e w a b l e  r e s o u r c e s ;  t o  im po s e upon a l l  s t a t e  and f e d e r a l  r e s o u r c e  

m a n a g e r s  t h e  a f f i r m a t i v e  d u t y  t o  i d e n t i f y  and p r o t e c t  s u b s i s t e n c e  

r e s o u r c e s  and t h e i r  u s e r s .  I t  i s  o n l y  a f t e r  s u b s i s t e n c e  has been 

f u l l y  s e c u r e d  t h a t  s p o r t  and c o m m e r c i a l  may e n t e r  t h e  p i c t u r e .  

The p r o c e s s  f o l l o w e d  by t h e  B o a r d ,  h o w e v e r ,  t u r n e d  t h i s  s t a t u t o r y  

f r a m ew o r k  u p s i d e  d own . The Boa r d p r o c e e d e d  f i r s t  t o  p r o t e c t  s p o r t  

a n d c o m m e r c i a l  i n t e r e s t s  as much as p o s s i b l e ,  i n  a c c o r d a n c e  w i t h  

t h e  p r e v a i l i n g  p o l i t i c s  o f  t h e  d a y ,  and t h e n  i t  s o u g h t  t o  r e s t r i c t  

s u b s i s t e n c e  u s e s t o  t h e  max imum e x t e n t  f e a s i b l e  i n  t h e  f a c e  o f  an 

o n g o i n g  s e r i e s  o f  l a v / s u i t s  and j u d i c i a l  i n j u n c t i o n s .

U n d e r  t h e  s u b s i s t e n c e  l a w  t h e  Boa r d s h o u l d  hav e been 

s h i e l d i n g  t h e  s u b s i s t e n c e  f i s h e r y  f r om  s p o r t  and c omm e r c i a l  

p r e s s u r e s .  I n s t e a d ,  i t  was d o i n g  t h e  o p p o s i t e .  The " c u s t o m a r y  

a n d t r a d i t i o n a l  u s e "  g u i d e l i n e  was i n t e n d e d ,  b y b o t h  Co n g r e s s and 

t h e  s t a t e  l e g i s l a t u r e ,  t o  r e c e i v e  a l i b e r a l  i n t e r p r e t a t i o n  and 

a p p l i c a t i o n ;  i t  was t o  be a c c o r d e d  b r e a d t h ,  d e p t h  and f l e x i b i l i t y .  

I n s t e a d ,  t h e  Bo a r d s e i z e d  upon t h e  g u i d e l i n e  t o  r e s t r i c t  

s u b s i s t e n c e  u s e s .  The Boa r d gav e " c u s t o m a r y  and t r a d i t i o n a l  use " 

a s t r i c t  and n a r r o w  m e a n i n g ,  and t h e n  a p p l i e d  i t s  c r i t e r i a  i n  a 

r i g i d ,  i n f l e x i b l e  m a n n e r .  R a t h e r  t h a n  f u l f i l l i n g  i t s  a f f i r m a t i v e  

o b l i g a t i o n  t o  i d e n t i f y  a n d p r o t e c t  c u s t o m a r y  and t r a d i t i o n a l
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s u b s i s t e n c e  u s e s ,  t h e  B o a r d r e v e r s e d  t h e  p r o c e s s  c o n t e m p l a t e d  by 

t h e  l a w  a n d i m p o s e d  u p o n  s u b s i s t e n c e  u s e r s  a h e a v y  b u r d e n  o f  

p e r s u a s i o n  t h a t  t h e i r  use p a t t e r n s  me t a l l  o f  t h e  B o a r d ’ s 

" c u s t o m a r y  and t r a d i t i o n a l  u s e "  c r i t e r i a .  The s t a t e  r i c h l y  

d e s e r v e d  l o s i n g  t h i s  l a w s u i t .

I I .

The M a d i s o n  D e c i s i o n

The sup r eme c o u r t ' s  22 F e b r u a r y  Mad i son d e c i s i o n  i s  n o t  a 

w o r k o f  a r t ,  b u t  n e i t h e r  i s  i t  t h e  p r o d u c t  o f  h a s t y  

d e c i s i o n - m a k i n g  and s l o p p y  t h i n k i n g .  I  b e l i e v e  t h e s e  g u y s r e a l l y  

w e r e  a t  w o r k  when t h e y  s h o u l d  h a v e  b e e n ,  a n d I  d o n ' t  b e g r u d g e  

a n y b o d y  a f a i r  a m o u n t  o f  f i s h i n g  t i m e .  I f  t h e y  a r e  d u e a n y  

c r i t i c i s m  a t  a l l ,  i t  s h o u l d  be g r o u n d e d  i n  t h e i r  d i s p a s s i o n a t e  

d i s c u s s i o n  o f  t h e  f a c t s  v i s - a - v i s  t h e  Bo a r d o f  F i s h e r i e s .

As t h e  sup r eme c o u r t  saw t h e  f a c t s ,  i t  r e c o g n i z e d  t h a t  i n  

Cook I n l e t  " t h e  s u b s i s t e n c e  s a lm on f i s h e r y  i s  mos t v i s i b l e  i n  t h e  

s m a l l e r ,  m o r e  i s o l a t e d  v i l l a g e s ,  w h e r e  t h e  s u b s i s t e n c e  g r o u p  

r e p r e s e n t s  a l a r g e r  p e r c e n t a g e  o f  t h e  p o p u l a t i o n . "  S l i p  o p .  a t  3. 

A t  t h e  same t i m e ,  h o w e v e r ,  t h e  c o u r t  f o u n d  t h a t  t h e r e  e x i s t e d  "a 

c o r e  g r o u p  o f  r e s i d e n t s  o f  e a c h Cook I n l e t  c omm u n i t y  [ w h i c h ]  has 

t r a d i t i o n a l l y  f i s h e d  f o r  Cook I n l e t  s a lm o n f o r  s u b s i s t e n c e . "  I d . 

F o r  r e a s o n s  I  w i l l  r e t u r n  t o ,  i t  s h o u l d  be em p h a s i z e d t h a t  t h e  

c o u r t  was d e a l i n g  w i t h  a s u b s i s t e n c e  u s e  p a t t e r n  b y p e r s o n s ,  

w h e t h e r  t h e y  l i v e d  i n  " r u r a l "  o r  " u r b a n "  c o m m u n i t i e s  and a r e a s ,  

who h a r v e s t e d  r e s o u r c e s  n e a r b y — n e a r  t o  wh e r e  t h e y  l i v e d .  The 

c a s e  d i d  n o t  i n v o l v e  a t r a d i t i o n a l  u s e  p a t t e r n  b y p e r s o n s  who 

d i d n ' t  r e s i d e  i n  t h e  h a r v e s t  a r e a .
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T h r o u g h o u t  i t s  o p i n i o n ,  t h e  c o u r t  em p h a s i z e d  t h a t  t h e  p u r p o s e  

o f  t h e  s u b s i s t e n c e  l a w  was t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s ,  and 

t h a t  t h e  B o a r d  had p e r v e r t e d  t h a t  l e g i s l a t i v e  p u r p o s e .  " U n d e r  a 

s t a t u t e  d e s i g n e d  t o  p r o t e c t  s u b s i s t e n c e  u s e s ,  t h e  b o a r d  has 

d e v i s e d  a r e g u l a t i o n  t o  d i s e n f r a n c h i s e  man y s u b s i s t e n c e  u s e r s  

whose i n t e r e s t s  t h e  s t a t u t e  was d e s i g n e d  t o  p r o t e c t . "  I d . a t  2 7 . 

I n  a r r i v i n g  a t  i t s  j u d g m e n t ,  t h e  c o u r t  r e j e c t e d  t h e  B o a r d ' s  

p r i n c i p a l  c o n t e n t i o n  t h a t  t h e  1978 s u b s i s t e n c e  l a w  r e q u i r e d ,  o r  a t  

l e a s t  a u t h o r i z e d ,  t h e  Boa r d t o  c u r t a i l  t h e  p r e v i o u s l y  r e c o g n i z e d  

c l a s s  o f  s u b s i s t e n c e  u s e r s  by l i m i t i n g  t h e  s u b s i s t e n c e  p r i o r i t y  t o  

" i n d i v i d u a l s  r e s i d i n g  i n  t h o s e  r u r a l  c o m m u n i t i e s  t h a t  have 

h i s t o r i c a l l y  d ep en de d on s u b s i s t e n c e  h u n t i n g  and f i s h i n g . "  Td. a t  

1 5 - 1 6 .  The c o u r t  t h o u g h t  t h e  B o a r d ' s  a r g u m e n t  e v i d e n c e d  " a  

f u n d a m e n t a l  m i s c o n c e p t i o n  a b o u t  t h e  [ l a w ' s ]  s t r u c t u r e . "  I d .  a t  

16 .

As t h e  su p r eme c o u r t  e x p l a i n e d  t o  t h e  B o a r d ,  and as a p p e a r s  

f r o m  t h e  p l a i n  mean i n g o f  t h e  s t a t u t e ,  t h e  s t a t e  s u b s i s t e n c e  l aw 

c o n f e t  p r i o r i t y  r i g h t s  upon two p o t e n t i a l  t i e r s  o f  s u b s i s t e n c e  

u s e r s ,  j u .  The f i r s t  t i e r  i s  t h a t  b r o a d  c l a s s  o f  a l l  s u b s i s t e n c e  

u s e r s ,  h o w e v e r  t h e y  may be d e f i n e d .  The s e c o n d t i e r  c o n s i s t s  o f  

t h a t  s u b c l a s s  o f  " p r e f e r r e d  s u b s i s t e n c e  u s e r s "  who h a v e  t h e  

g r e a t e s t  c u s t o m a r y  and d i r e c t  d e p e n d e n c e  o n t h e  r e s o u r c e  i n  

q u e s t i o n ,  who l i v e  c l o s e s t  t o  i t ,  and who hav e t h e  l e a s t  a c c e s s t o  

a l t e r n a t i v e  r e s o u r c e s .  A l l  s u b s i s t e n c e  u se s hav e p r i o r i t y  o v e r  

s p o r t  and c o m m e r c i a l  u s e s .  B e f o r e  a n y r e s t r i c t i o n s  may be p l a c e d  

on s u b s i s t e n c e  u s e s ,  s p o r t  and c o m m e r c i a l  u s e s mus t be e l i m i n a t e d .  

S u b s i s t e n c e  u s e s may be c u r t a i l e d  o n l y  upon f i n d i n g s  t h a t
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s u s t a i n e d  y i e l d  n e c e s s i t a t e s  r e s t r i c t i o n  and t h a t  t h e  e l i m i n a t i o n  

o f  s p o r t  and c o m m e r c i a l  u s e s i s  n o t  a d e q u a t e  t o  p r o t e c t  s u s t a i n e d  

y i e l d .  O n l y  t h e n  may t h e  B o a r d  b e g i n  t o  r e s t r i c t  s u b s i s t e n c e  use s 

b y t h e  a p p l i c a t i o n  o f  c r i t e r i a  d e s i g n e d  t o  a f f o r d  t o p  p r i o r i t y  t o  

s e c o n d - t i e r  p r e f e r r e d  u s e r s .  I d . a t  1 6 - 1 7 .  The c o u r t ' s  

u n d e r s t a n d i n g  o f  t h e  s t a t u t e ' s  o p e r a t i o n  seems u n a s s a i l a b l e .

The c o u r t  r e j e c t e d  t h e  s t a t e ' s  c o n t e n t i o n  t h a t  t h e  Mad i s o n 

p l a i n t i f f s  s h o u l d  n o t  r e c e i v e  t h e  p r i o r i t y  p r o t e c t i o n  a f f o r d e d  t o  

f i r s t - t i e r  ( i . e . ,  a l l )  s u b s i s t e n c e  u s e r s ,  and t h a t  t h e y  s h o u l d  be 

s a t i s f i e d  w i t h  t h e i r  new s t a t u s  as " p e r s o n a l  u s e "  f i s h e r s ,  w i t h  no 

p r i o r i t y  r i g h t s  o v e r  s p o r t  and c o m m e r c i a l  i n t e r e s t s  ( an d we know 

w h a t  t h a t  m e a n s ) .  The c o u r t  c o n c l u d e d  t h a t  t h e  l a w ' s  " c u s t o m a r y  

a n d t r a d i t i o n a l "  g u i d e l i n e  do e s n o t  a u t h o r i z e  t h e  Boa r d t o  d e f i n e  

f i r s t - t i e r  s u b s i s t e n c e  u s e r s  s o l e l y  i n  t e r m s  o f  t h e i r  a r e a  o f  

r e s i d e n c e ,  s i n c e  t h e  s t a t u t e  o n l y  s p e a k s  t o  a r e a  o f  r e s i d e n c e  i n  

c o n n e c t i o n  w i t h  i d e n t i f y i n g  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  

u s e r s ,  and b e c a u s e " c u s t o m a r y  and t r a d i t i o n a l "  r e f e r s  t o  " u s e s , "  

n o t  " u s e r s . "  I d . a t  1 7 - 1 8 .  The c o u r t  r e v i e w e d  t h e  l e g i s l a t i v e  

h i s t o r y ,  and f o u n d  t h a t  " t h e r e  i s  no i n d i c a t i o n  t h a t  l e g i s l a t o r s  

u n d e r s t o o d  t h e  1978 s u b s i s t e n c e  l a w  t o  r e s t r i c t  s u b s i s t e n c e  use t o  

e i t h e r  a r u r a l  o r  a c omm u n i t y  c o n t e x t . "  I d . a t  22.- The c o u r t  

t h u s  h e l d  t h a t  t h e  B o a r d ' s  i n t e r p r e t a t i o n  o f  t h e  l a w  was i n c o r r e c t  

( i d  . a t  23) .

F i n a l l y ,  t h e  c o u r t  h e l d  t h a t  t h e  m an n e r i n  w h i c h  t h e  Boa r d 

a p p l i e d  t h e  s u b s i s t e n c e  l a w ,  l i k e  i t s  i n t e r p r e t a t i o n  o f  t h e  l aw , 

was e r r o n e o u s .  The c o u r t  n o t e d  t h a t  t h e  B o a r d  had n o t  f o l l o w e d  

t h e  s u g g e s t i o n  o f  Tom L o n n e r ,  t h e n  d i r e c t o r  o f  ADF&G's s u b s i s t e n c e

- 1 3 -



d i v i s i o n ,  t h a t  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  d e t e r m i n a t i o n s  

s h o u l d  be made on a c a s e - b y - c a s e  b a s i s ,  and t h a t  L o n n e r ' s  w a r n i n g  

t h a t  t h e  B o a r d ' s  t e n  c r i t e r i a  " m i g h t  n o t  s u f f i c e  as a t e s t "  o f  

i n d i v i d u a l  s u b s i s t e n c e  a p p l i c a n t s  was i g n o r e d .  _Id. a t  2 4 - 2 5 .  The 

c o u r t  f u r t h e r  f o u n d  t h a t  " [ u ] n d e r  t h e  b o a r d ' s  r e g u l a t i o n ,  many 

i n d i v i d u a l  u s e r s  who have h i s t o r i c a l l y  d e p e n d e d on s u b s i s t e n c e  

f i s h i n g  a r e  e l i m i n a t e d  f r om s u b s i s t e n c e  use a t  t h e  o u t s e t . "  I d . 

a t  2 6 - 2 7 .  The c o u r t  t h e r e f o r e  d e c l a r e d  t h e  r e g u l a t i o n  i n v a l i d  as 

b e i n g  " i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  t o  p r o v i d e  

g u i d e l i n e s  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  f i s h i n g . . . ,  b e c a u s e 

i t  o p e r a t e s  t o o  r e s t r i c t i v e l y  i n  i t s  i n i t i a l  d i f f e r e n t i a t i o n  

b e tw e e n s u b s i s t e n c e  and n o n - s u b s i s t e n c e  u s e s . "  j [ d .  a t  27 .

T h a t  i s  t h e  e s s e n c e o f  t h e  Mad i s o n d e c i s i o n .  I t  g i v e s  b r o a d  

p r o t e c t i o n  t o  any r e s o u r c e - h a r v e s t  a c t i v i t y  t h a t  a r g u a b l y  

q u a l i f i e s  as a s u b s i s t e n c e  u s e .  I t  t h u s  g i v e s  t h e  l a w  a l i b e r a l  

i n t e r p r e t a t i o n ,  as t h e  l e g i s l a t u r e  i n t e n d e d .  Even t h e  f ew 

f o o t n o t e s  and p a s s a g e s w h i c h  t h e  p r o p o n e n t s  o f  t h e  g o v e r n o r ' s  b i l l  

em p h a s i z e and e x a g e r a t e  r e a l l y  c r e a t e  no c a u s e  f o r  p a n i c  w i t h i n  

t h e  s u b s i s t e n c e  c om m u n i t y .  No r s h o u l d  t h e  s p o r t  and c o m m e r c i a l  

i n t e r e s t s  be a l a r m e d ,  u n l e s s  t h e y  a r e  so g r e e d y  as t o  wan t i t  a l l  

f o r  t h e m s e l v e s .

I I I .

Is The S t a t e  I n  C om p l i a n c e  W i t h  F e d e r a l  Law?

I t  i s  f a t u o u s  t o  s u g g e s t  t h a t  Mad i so n p l a c e s  t h e  s t a t e  i n  

n o n c o m p l i a n c e  w i t h  t h e  f e d e r a l  s u b s i s t e n c e  l a w ,  T i t l e  V I I I  o f  

AN ILCA ( A p p e n d i x  D) . F i r s t  o f  a l l ,  t h e  s t a t e  sup r eme c o u r t  i s  

w i t h o u t  p o w e r ,  a t  l e a s t  i n  t h e  n o n - c o n s t i t u t i o n a l  c o n t e x t ,  t o



p l a c e  t h e  s t a t e  i n  n o n c o m p l i a n c e  w i t h  T i t l e  V I I I .  Once t h e  s t a t e  

was c e r t i f i e d  as b e i n g  i n  c o m p l i a n c e ,  a t  l e a s t  on p a p e r  ( t h e  1978 

s u b s i s t e n c e  l a w  and t h e  1982 j o i n t  s u b s i s t e n c e  r e g u l a t i o n ) ,  w i t h  

T i t l e  V I I I ,  t h e n  t h e  s t a t e  b e c am e o b l i g e d ,  b y o p e r a t i o n  o f  

s u p e r v e n i n g  f e d e r a l  l a w ,  t o  im p l e m e n t  t h e  s u b s i s t e n c e  p r e f e r e n c e  

m a n d a t e d  b y C o n g r e s s ,  " u n l e s s  a n d u n t i l  [ s u c h  s t a t e  l a w s  a r e ]  

r e p e a l e d . "  § 8 0 5 ( d ) .  The s t a t e  sup r eme c o u r t  has no a u t h o r i t y  t o  

" r e p e a l "  l a w s ,  an a c t  w h i c h  c a n  be a c c o m p l i s h e d  o n l y  b y t h e  

l e g i s l a t u r e  o r  t h e  v o t e r s .  F u r t h e r m o r e ,  t h e  Mad i s o n c o u r t  has n o t  

p u r p o r t e d  t o  r e p e a l  t h e  s u b s i s t e n c e  l a w ;  i t  has m e r e l y  g i v e n  i t  a 

b r o a d e r  and m o r e  p r o t e c t i v e  s c o p e  t h e n  t h e  B o a r d  o f  F i s h e r i e s  

w a n t e d  t o  d e a l  w i t h .

I f  t h e  Mad i son c o u r t  had i n  f a c t  c o n s t r u e d  t h e  s t a t e  

s u b s i s t e n c e  l a w  i n  a manne r t h a t  m a t e r i a l l y  c o n f l i c t s  w i t h  t h e  

s u b s t a n t i v e  g u a r a n t e e s  o f  T i t l e  V I I I ,  t h e r e  w o u l d  be a s i m p l e  

r em e d y :  a s u i t  i n  f e d e r a l  c o u r t  u n d e r  §807 t o  e n j o i n  t h e s t a t e  t c

i m p l e m e n t  t h e  s u b s i s t e n c e  p r e f e r e n c e  as c o n t e m p l a t e d  by C o n g r e s s .

I  d o n o t  b e l i e v e  t h a t  s u c h  a l a w s u i t  c o u l d  s u c c e e d ,  b e c a u s e  I 

c a n n o t  r e a d M a d i s o n  as c r e a t i n g  a c o n f l i c t  w i t h  T i t l e  V I I I .  I t  i s  

t r u e  t h a t  C o n g r e s s  d e f i n e d  t h e  s u b s i s t e n c e  u se s w h i c h  i t  p r o t e c t e d  

a s " t h e  c u s t o m a r y  and t r a d i t i o n a l  u s e s by r u r a l  A l a s k a  r e s i d e n t s "

( § 8 0 3 ) ( em p h a s i s  a d d e d ) ,  w h e r e a s s t a t e  l a w  doe s n o t  c o n t a i n  t h e  

" r u r a l "  l i m i t a t i o n ,  b u t  t h e r e  i s  no e v i d e n c e  t h a t  Co ng r e s s 

i n t e n d e d  t o  p r e c l u d e  t h e  s t a t e  f r o m  p r o t e c t i n g  a b r o a d e r  c l a s s  o f  

s u b s i s t e n c e  u s e s —  so l o n g  as t h e  s t a t e  p r o v i d e s  maximum 

p r o t e c t i o n  t o  t h e  c l a s s  I d e n t i f i e d  b y C o n g r e s s .  The M a d i s o n  

d e c i s i o n  doe s j u s t  t h a t .
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W h i l e  t h e  c o u r t  c o n s t r u e d  t h e  s t a t e  l a w  ( c o r r e c t l y ,  i t  seems) 

a s  a c c o r d i n g  p r i o r i t y  t o  a b r o a d e r  c l a s s  t h a n  " r u r a l  A l a s k a  

r e s i d e n t s , "  t h e  c o u r t  a l s o  made i t  a b u n d a n t l y  c l e a r  t h a t  t h e  l aw 

a f f o r d s  max imum, f i r s t - p r i o r i t y  p r o t e c t i o n  t o  " p r e f e r r e d  

s u b s i s t e n c e  u s e r s , "  who a r e  t o  be i d e n t i f i e d  by t h e  l e g i s l a t i v e  

c r i t e r i a  o f  " c u s t o m a r y  a n d d i r e c t  d e p e n d e n c e  o n t h e  r e s o u r c e ,  

l o c a l  r e s i d e n c y ,  and a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . "  

M a d i s o n  a t  1 6 .  These c r i t e r i a  a r e  i d e n t i c a l  i n  b o t h  t h e  f e d e r a l  

and s h a t e  l a w s ,  and t h e y  u n d o u b t e d l y  p r o v i d e  max imum p r o t e c t i o n  t o  

r u r a l  A l a s k a  r e s i d e n t s .  M o r e o v e r ,  t h e  c o u r t  e x p r e s s l y  s t a t e d  t h a t  

c h a r a c t e r i s t i c s  l i k e  t h e  B o a r d ' s  t e n  c r i t e r i a  c o u l d  be emp l o y e d 

" t o  d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  u s e r s  f r om 

s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  s i n c e  mos t o f  t h e  [ t e n ]  

c r i t e r i a  r e l a t e  t o  e i t h e r  ' c u s t o m a r y  and d i r e c t  d e p e n d e n c e '  o r  

' l o c a l  r e s i d e n c y , '  t w o o f  t h e  t h r e e  c r i t e r i a  s e t  o u t "  i n  t h e  

s u b s i s t e n c e  l a w s .  I_d. a t  1 6 - 1 7 .

T h u s ,  t h e  su p r eme c o u r t  has c o n s t r u e d  s t a t e  l a w  as g i v i n g  a 

g e n e r a l  s u b s i s t e n c e - u s e  p r i o r i t y  t o  a l l  h i s t o r i c a l  s u b s i s t e n c e  

u s e s ,  some o f  w h i c h  may be eng aged i n  by p e r s o n s  who m i g h t  n o t  

p r o p e r l y  be c l a s s i f i e d  as " r u r a l "  r e s i d e n t s .  N o n e t h e l e s s ,  t h e  

c o u r t  has a l s o  made i t  c l e a r  t h a t  Bush A l a s k a  i s  due t o  r e c e i v e  

f i r s t - p r i o r i t y  p r o t e c t i o n .  T h a t i s  a l l  t h a t  C o n g r e s s has 

r e q u i r e d .  W h e t h e r  u s e r s  s u c h as t h e  M ad i s o n p l a i n t i f f s  s h o u l d  be 

g i v e n  p r i o r i t y  o v e r  c o m m e r c i a l  and s p o r t  i n t e r e s t s ,  as t h e  c o u r t  

h e l d ,  o r  be t r e a t e d  a s " p e r s o n a l  u s e r s "  w i t h  no p r i o r i t y  o v e r  

s p o r t  and c o m m e r c i a l  u s e r s ,  as t h e Boa r d o f  F i s h e r i e s  c o n t e n d e d ,  

i s  n o t  a q u e s t i o n  t h a t  C o n g r e s s  a d d r e s s e d  i n  T i t l e  V I I I .  The



M a d i s o n  h o l d i n g  do e s n o t h i n g  t o  d i l u t e  t h e  f e d e r a l  man d a t e —  i t  

i n  f a c t  r e i n f o r c e s  i t  —  a n d  t h e  i s s u e  wa s t h e r e f o r e  p r o p e r l y  

r e s o l v e d  as a q u e s t i o n  o f  s t a t e  p o l i c y .  ( I  a l s o  n o t e  t h a t  n e i t h e r  

A F N ' s  b r i e f  n o r  t h e  s t a t e ' s  b r i e f  even s u g g e s t s  t h a t  t h e  s t a t e  

w o u l d  be i n  n o n c o m p l i a n c e  w i t h  T i t l e  V I I I  i f  t h e  c o u r t  c o n s t r u e d  

s t a t e  l a w  as g i v i n g  a s u b s i s t e n c e  p r e f e r e n c e  t o  t h o s e  c l a s s i f i e d  

b y t h e  B o a r d as " p e r s o n a l  u s e r s . " )

I V .

A r e A l l  A l a s k a n s  Now S u b s i s t e n c e  Use r s ?

O f c o u r s e  n o t .  The su p r eme c o u r t  s a i d  no su c h t h i n g .  The 

f a c t  t h a t  t h e  c o u r t  r e j e c t e d  t h e  B o a r d ' s  n a r r o w  and r i g i d

r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h e  " c u s t o m a r y  and t r a d i t i o n a l  u s e " 

s t a n d a r d  h a r d l y  s i g n i f i e s  t h a t  t h e  c o u r t  r e a d t h e  s t a n d a r d  r i g h t  

o u t  o f  t h e  l a w .  I t  i s  u n d e r s t a n d a b l e  how t h o s e  who we re c o m m i t t e d  

t o  and who v i g o r o u s l y  d e f e n d e d  t h e  B o a r d ' s  a p p r o a c h  w o u l d  now have 

a d i f f i c u l t  t i m e  a c c e p t i n g  t h e  p o s s i b i l i t y  t h a t  t h e i r s  was n o t  t h e

o n l y  r e a s o n a b l e  means o f  r e s o l v i n g  t h e i s s u e .  Bu t t h e  r e s t  o f

A l a s k a  s h o u l d  n o t  be s t ampe de d b y t h e  d e f e a t i s t  h y p e r b o l e  t h a t  a l l  

A l a s k a n s ,  a p p a r e n t l y  i n c l u d i n g  t h o s e  man y A l a s k a n s  who d o n ' t  

h a r v e s t  w i l d  r e s o u r c e s  a n d d o n ' t  w a n t  t o ,  a r e  now s u b s i s t e n c e  

u s e r s  u n d e r  M a d i s o n .

I n  h o l d i n g  t h a t  t h e  1978 l a w ' s  " c u s t o m a r y  and t r a d i t i o n a l

u s e "  s t a n d a r d  d i d  n o t  a u t h o r i z e  t h e  Boa r d t o  r e s t r i c t  f i r s t - t i e r  

s u b s i s t e n c e  u s e r s  t o  e i t h e r  a r u r a l  o r  a c omm u n i t y  c o n t e x t ,  t h e  

c o u r t  r e l i e d  h e a v i l y  upon t h e  r e m a r k s ,  d u r i n g  d e b a t e ,  o f  

R e p r e s e n t a t i v e  N e l s  A n d e r s o n ,  t h e  f l o o r  mana ge r o f  t h e  s u b s i s t e n c e  

b i l l .  As t h e  c o u r t  s umma r i z e d t h a t  p a r t  o f  t h e  d e b a t e  c o n c e r n i n g
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A n d e r s o n  a r g u e d  f o r  t h e  r e t e n t i o n  o f  
" c u s t o m a r y  and t r a d i t i o n a l "  f o r  use as a 
g u i d e l i n e .  H i s  m a j o r  c o n c e r n  f o c u s e d  on 
t h e  p o t e n t i a l  p r e s s u r e  p u t  on r e s o u r c e s  
b y  n e w c o m e r s .  I n  h i s  v i e w ,  t h e  w o r d s  
" c u s t o m a r y  and t r a d i t i o n a l "  r e c o g n i z e d  
and p r o t e c t e d  a h i s t o r i c a l  s u b s i s t e n c e  
use b y b o t h  n a t i v e  and n o n - n a t i v e  
A l a s k a n s .  The wo r d s we re n o t  i n t e n d e d  t o  
r e s t r i c t  s u b s i s t e n c e  u s e .

The c o u r t  f o u n d a d d i t i o n a l  e v i d e n c e  o f  t h e  i n t e n d e d  s c op e o f  t h e

" c u s t o m a r y  and t r a d i t i o n a l "  g u i d e l i n e  i n  A n d e r s o n ' s  r e s p o n s e  t o

t h e  e x p r e s s i o n  o f  c o n c e r n s  t h a t  t h e  s u b s i s t e n c e  p r e f e r e n c e  m i g h t

n o t  p r o t e c t  F a i r b a n k s  r e s i d e n t s  who h ad d e v e l o p e d  a c u s t o m  o f

t r a v e l l i n g  t o  t h e  C h i t i n a  D i p  N e t  F i s h e r y  t o  c a t c h  s a l m o n  f o r

p e r s o n a l  and f a m i l y  c o n s u m p t i o n .  A n d e r s o n  r e s p o n d e d  t o  t h e s e

c o n c e r n s  w i t h  a s s u r a n c e s  t h a t  ( M a d i s o n  a t  22)

w h e r e  p e o p l e  f r o m  F a i r b a n k s  mak e i t  a 
c u s t om t o  go down t o  t h e  C h i t i n a  a r e a  and 
i f  i t  was d e t e r m i n e d  t h a t  t h a t  r e s o u r c e  
was down t o  t h e  p o i n t  wh e r e o n l y  
s u b s i s t e n c e  w o u l d  be a l l o w e d ,  t h o s e  
p e o p l e  w o u l d be t a k e n  c a r e  o f  u n d e r  t h i s  
s e c t  i o n .

B u t  doe s t h i s  make " a l l  A l a s k a n s "  s u b s i s t e n c e  u s e r s ?  Wou ld

re . ' . d e n t s o f  J u n e a u ,  whe r e t h e r e  i s  n o t  " a  c u s t om t o  go [ u p ]  t o

t h e  C h i t i n a  a r e a , "  a l s o  be e n t i t l e d ,  i f  t h e y  now d e s i r e d ,  t o  

r e c e i v e  a s u b s i s t e n c e  p r e f e r e n c e  i n  t h e  C h i t i n a  D i p Ne t F i s h e r y ?  

I  d o n ' t  see how t h i s  l e g i s l a t i v e  h i s t o r y  c a n be r e a d as p r o t e c t i v e  

( o r  r a t h e r ,  c r e a t i v e )  o f  a n o n - e x i s t e n t  use p a t t e r n .  No r do I  

r e a d  Mad i s o n as so h o l d i n g .  R a t h e r ,  t h e  c o u r t  s i m p l y  d e t e r m i n e d  

t h e  f o l l o w i n g  f r o m  t h e  l e g i s l a t i v e  h i s t o r y  ( a t  2 3 ) :

The l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  
t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  p r o t e c t  
s u b s i s t e n c e  u s e ,  n o t  l i m i t  i t .  The w o r d s

t h e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  s t a n d a r d  ( a t  2 1 ) :



" c u s t o m a r y  and t r a d i t i o n a l "  s e r v e  as a 
g u i d e l i n e  t o  r e c o g n i z e  h i s t o r i c a l
s u b s i s t e n c e  use b y i n d i v i d u a l s ,  b o t h
n a t i v e  and n o n - n a t i v e  A l a s k a n s .  I n
a d d i t i o n ,  s u b s i s t e n c e  us e i s  n o t  s t r i c t l y  
l i m i t e d  t o  r u r a l  c o m m u n i t i e s .  F o r t i . e s e  
r e a s o n s ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  
" c u s t o m a r y  and t r a d i t i o n a l "  as a
r e s t r i c t i v e  t e rm  c o n f l i c t s  s q u a r e l y  w i t h  

‘ “ t h e  l e g i s l a t i v e  i n t e n t .

T h u s ,  " c u s t o m a r y  and t r a d i t i o n a l "  d o e s n o t  en c ompa s s a l l  A l a s k a n s .  

W h i l e  " n o t  s t r i c t l y  l i m i t e d  t o  r u r a l  c o m m u n i t i e s , "  i t  i s  n o t  

w i t h o u t  b o u n d a r i e s .  I t  i s  a g u i d e l i n e  d e s i g n e d  t o  i d e n t i f y  and 

p r o t e c t  " h i s t o r i c a l  s u b s i s t e n c e  u s e . "

I n  t h e  ab o v e h y p o t h e t i c a l ,  i t  seems t o  me t h a t  t h e  Boa r d o f  

F i s h e r i e s  w o u l d  have l i t t l e  d i f f i c u l t y  i n  d e t e r m i n i n g  t h a t  t h e r e  

i s  no h i s t o r i c a l  use p a t t e r n  i n  w h i c h  i t  i s  t h e  c u s t om o f  J u n e a u 

r e s i d e n t s  t o  t r a v e l  t o  t h e  C h i t i n a  f i s h e r y .  Hence , t h e y  wou l d n o t  

be e n t i t l e d  t o  a s u b s i s t e n c e  p r e f e r e n c e  o v e r  s p o r t  and c omm e r c i a l  

f i s h e r s .  (O f  c o u r s e ,  i f  t h e r e  we re s u c h a h i s t o r i c a l  use p a t t e r n ,  

t h e n  J u n e a u r e s i d e n t s ,  l i k e  F a i r b a n k s  r e s i d e n t s ,  w o u l d be e n t i t l e d  

t o  a f i r s t - t i e r  s u b s i s t e n c e  p r e f e r e n c e .  A n d ,  t o o ,  a J u n e a u  

r e s i d e n t  c o u l d  move t o  F a i r b a n k s  a n d t h e n  p a r t i c i p a t e  i n  t h e  

C h i t i n a  d i p  n e t  f i s h e r y  on a f i r s t - t i e r  p r i o r i t y  b a s i s  o v e r  s p o r t  

and c o m m e r c i a l  h a r v e s t s . )  W h i l e  t h i s  d e t e r m i n a t i o n  has t h e  e f f e c t  

o f  f a v o r i n g  F a i r b a n k s  r e s i d e n t s  o v e r  J u n e a u r e s i d e n t s ,  i t  i s  n o t  

b e c a u s e o f  t h e i r  r e s p e c t i v e  r e s i d e n c i e s ,  b u t  r a t h e r  bec au s e o f  t h e  

e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  a h i s t o r i c a l  s u b s i s t e n c e  use 

p a t t e r n .

L e t  us t a k e  t h e  e x a m p l e  o f  L im e V i l l a g e  f o r  a s om ew h a t  

d i f f e r e n t  a p p l i c a t i o n  o f  t h e  " h i s t o r i c a l  s u b s i s t e n c e  u s e " 

g u i d e l i n e .  By l o n g s t a n d i n g  N a t i v e  c u s t o m  and t r a d i t i o n ,  L im e



V i l l a g e r s  h a v e h u n t e d  moose and c a r i b o u  i n  t h e i r  t r a d i t i o n a l - u s e  

a r e a  on a y e a r - r o u n d  b a s i s ,  i n  c o n j u n c t i o n  w i t h  t h e  h a r v e s t  o f  

n um e r o u s o t h e r  w i l d  r e n e w a b l e  r e s o u r c e s .  T h e i r s  i s  a t h o r o u g h l y  

n o n - w a s t e f u l ,  t r u e  s u b s i s t e n c e  e c o n om y ,  p r e d i c a t e d  upon a 

w i d e s p r e a d  s y s t e m  o f  s h a r i n g  and e x c h a n g e  w h i c h  d i s t r i b u t e s  

h a r v e s t e d  r e s o u r c e s  t h r o u g h o u t  t h e  h o u s e h o l d s  o f  t h e  v i l l a g e .  

Unde r t h e  m o s t  s t r i n g e n t  " c u s t o m a r y  and t r a d i t i o n a l "  c r i t e r i a ,  a l l  

w o u l d  r e c o g n i z e  L ime V i l l a g e r s  a ;’> t h e  p a r a d i g m  c l a s s  o f  

s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s ,  e n t i t l e d  t o  maximum 

p r o t e c t i o n  u n d e r  t h e  s u b s i s t e n c e  l a w  - -  t h e  f i r s t  p e o p l e  t o  be 

p r o t e c t e d ,  t h e  l a s t  t o  be r e s t r i c t e d ,  i n  t h e  e v e n t  t h e  s u s t a i n e d  

y i e l d  o f  moose and c a r i b o u  i s  i n  j e o p a r d y .

The us e p a t t e r n  o f  moose and c a r i b o u  i n  t h e  L ime V i l l a g e  a r e a

i n v o l v e s  tw o o t h e r  g e n e r a l  c l a s s e s  o f  u s e r s ,  b o t h  n o n r e s i d e n t s  o f  

t h e  a r e a :  ( 1 )  o t h e r  A l a s k a n s  who e n t e r  t h e  a r e a  p r i m a r i l y  b y

a i r p l a n e  t o  h u n t  moose and c a r i b o u  i n  t h e  f a l l  f o r  p e r s o n a l  and

f a m i l y  c o n s u m p t i o n ,  and p r o b a b l y  f o r  s p o r t  ( t r o p h i e s )  as w e l l ;  ( 2 )

n o n - r e s i d e n t s  o f  A l a s k a  (an d p e r h a p s  some u r b a n  A l a s k a  r e s i d e n t s )  

who p a r t i c i p a t e  i n  g u i d e d  f a l l  s p o r t  h u n t s  f o r  t r o p h y  a n i m a l s  ( t h e  

w a n t o n - w a s t e  l a w  i n s u r e s  p l e n t y  o f  m e a t  f o r  t h e  g u i d e s ,  t h e i r  

a s s i s t a n t s ,  f a m i l i e s  and f r i e n d s ) .  The f i r s t  p a t t e r n  o f  n o n - l o c a l  

us e s m i g h t  a r g u a b l y  q u a l i f y  as f i r s t - t i e r  s u b s i s t e n c e  uses u n d e r  

t h e  M a d i s o n  d e c i s i o n ,  w h i l e  t h e  s e c o n d p a t t e r n  wo u l d have t o  be 

c l a s s i f i e d  as s p o r t  o r  c o m m e r c i a l ,  o r  b o t h .  I n  t h e  e v e n t  o f  a 

t h r e a t  t o  s u s t a i n e d  y i e l d ,  t h e  s e c o n d use p a t t e r n  w o u l d have t o  be 

c u r t a i l e d  o r  e l i m i n a t e d  f i r s t ,  and t h e n  t h e  f i r s t  use p a t t e r n ,  

b e f o r e  a n y r e s t r i c t i o n s  c o u l d  be im p o s e d upo n t h e  p r e f e r r e d  use
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p a t t e r n  o f  L ime V i l l a g e .

A t  p r e s e n t ,  t h e  moose and c a r i b o u  p o p u l a t i o n s  a r e  h e a l t h y ,  

w i t h  no known t h r e a t  t o  s u s t a i n e d  y i e l d .  The two n o n - l o c a l  f a l l  

u s e  p a t t e r n s  hav e been f u l l y  a cc ommoda t e d f o r  many y e a r s  by t h e 

s p o r t  h u n t i n g  r e g u l a t i o n s  a d o p t e d  b y t h e  B o a r d o f  Game. T he r e has 

been no o c c a s i o n ,  a t  l e a s t  i n  r e c e n t  y e a r s ,  t o  p l a c e  any 

r e s t r i c t i o n s  on t h e  L ime V i l l a g e  us e p a t t e r n .  Y e t t h e  Boa r d o f  

Game, by v i r t u e  o f  t h e  same s o r t  o f  p e r v e r s e  r e a s o n i n g  ( a l t h o u g h  

a p p a r e n t l y  n o t  w i t h  t h e  e v i l  m o t i v e )  e m p l o y e d  b y  t h e  B o a r d  o f  

F i s h e r i e s ,  has r e s t r i c t e d  t h e  s u b s i s t e n c e  u s e s o f  L ime V i l l a g e r s  

b y t h e  i m p o s i t i o n  ( w i t h  c r i m i n a l  and p r o p e r t y - c o n f i s c a t i o n  

s a n c t i o n s )  o f  a r b i t r a r y  c a l e n d a r - b a s e d  h u n t i n g  s e a s o n s and 

i n d i v i d u a l  bag l i m i t s  w h i c h  a r e  w h o l l y  i n c o m p a t i b l e  w i t h  t h e i r  

s u b s i s t e n c e  way o f  l i f e .

The Bo a r d o f  Game i s  n o t  i n s e n s i t i v e  t o  t h e  nee d s o f  Lime 

V i l l a g e r s ,  n o r  t o  t h e i r  way o f  l i f e .  And t h e  B o a r d  seems t o  

r e c o g n i z e  t h a t  t h e  mos t d i r e c t ,  r e a s o n a b l e  and r e a l i s t i c  way t o  

p r o t e c t  t h e  v i l l a g e ' s  s u b s i s t e n c e  use p a t t e r n  w o u l d  be t o  

e s t a b l i s h  a n o n - r e s t r i c t i v e  v i l l a g e  h a r v e s t  l e v e l  w h i c h  a c c o r d s  

w i t h  t h e i r  t r a d i t i o n a l  t a k e ,  w i t h  no c l o s e d  s e a s o n s ,  i n d i v i d u a l  

bag l i m i t s  o r  o t h e r  r e s t r i c t i o n s  im po s e d upo n t h o s e  d o m i c i l e d  i n  

L im e V i l l a g e .  The o t h e r  two c l a s s e s  o f  u s e r s  ( n o n l o c a l )  wou l d 

c o n t i n u e  t o  be f u l l y  accommoda t ed t h r o u g h  e x i s t i n g  r e g u l a t i o n s .  

B u t  t h e  B o a r d  i s  t o l d ,  a n d i t  h a s  a c t e d  u p o n  t h e  a d v i c e ,  t h a t  

u n d e r  M a d i s o n i t  c a n n o t  emp l o y t h i s  a p p r o a c h  u n l e s s  i t  ope ns up 

t h e  L i m e  V i l l a g e  h u n t i n g  t e r r i t o r y  t o  a l l  A l a s k a n s ,  f o r  a l l  

s e a s o n s ;  h e n c e ,  t h e  Boa r d mus t s t i c k  w i t h  a r b i t r a r y  s e a s o n s and



bag l i m i t s .  I n  o t h e r  w o r d s ,  a d e c i s i o n  w h i c h  condemned t h e  use o f  

t h e  s u b s i s t e n c e  l a w  a s a r e s t r i c t i v e  d e v i c e  i s  b e i n g  u s e d ,  i n  

W o n d e r l a n d  f a s h i o n ,  t o  j u s t i  f y  u n n e c e s s a r y  and i n a p p r o p r i a t e  

r e s t r i c t i o n s  on t h e  s u b s i s t e n c e  r i g h t s  o f  t h e  p e o p l e  o f  L ime 

V i l l a g e .

P r o v i d i n g  an a p p r o p r i a t e  v i l l a g e  h a r v e s t  l e v e l  g u i d e l i n e  f o r  

L i m e  V i l l a g e ,  and e l i m i n a t i n g  r e s t r i c t i v e  c l o s e d  s e a s o n s  and 

i n d i v i d u a l  bag l i m i t s  f o r  t h o s e  d o m i c i l e d  t h e r e ,  w o u l d  n o t  v i o l a t e  

t h e  s u b s i s t e n c e  l a w  a s c o n s t r u e d  i n  M a d i s o n . T h i s  w o u l d  be 

p r o t e c t i v e  a c t i o n ,  n o t  r e s t r i c t i v e .  I t  w o u l d  c o n s t i t u t e  s i m p l e  

and s t r a i g h t f o r w a r d  " r e c o g n i [ t i o n  o f  t h e ]  h i s t o r i c a l  s u b s i s t e n c e  

u s e " p a t t e r n  o f  t h e  p e o p l e  o f  t h e  v i l l a g e ,  i n  a c c o r d a n c e  w i t h  t h e  

" c u s t o m a r y  and t r a d i t i o n a l "  g u i d e l i n e .  M ad i s o n a t  2 3 .  And i t  

w o u l d  n o t  c o n s t i t u t e  a " g r a n d f a t h e r  r i g h t s  s y s t e m , "  w h i c h  t h e  

sup r eme c o u r t  e s c h ew e d .  I d . a t  2 6 - 2 7 n . 1 7 .  Anyone f r om

F a i r b a n k s ,  A n c h o r a g e  o r  e l s e w h e r e  who d e s i r e s  t o  p a r t i c i p a t e  i n  

t h e  h i s t o r i c a l  s u b s i s t e n c e  use p a t t e r n  o f  L ime V i l l a g e  i s  f r e e ,  

s u b j e c t  t o  means and i n c l i n a t i o n ,  t o  move t h e r e  and p a r t i c i p a t e .  

No o n e ,  u n d e r  t h i s  s y s t e m ,  w o u l d  be r e s t r i c t e d  f r om  p a r t i c i p a t i n g  

i n  one o f  t h e  t h r e e  h i s t o r i c a l  u s e p a t t e r n s  ( a  s e c o n d - t i e r  

s u b s i s t e n c e  use p a t t e r n ,  a f i r s t - t i e r  p a t t e r n  and a 

s p o r t / c o m m e r c i a l  p a t t e r n )  e x t a n t  i n  t h e  L ime V i l l a g e  t r a d i t i o n a l  

use t e r r i t o r y .  No r e s t r i c t i o n s  on h i s t o r i c a l  s u b s i s t e n c e  u s e .  

And t h a t  i s  w h a t ,  and i t  i s  a l l ,  t h a t  M ad i s o n i s  a b o u t .

I n  sum, Mad i s o n do e s n o t  i p s o  f a c t o  c o n v e r t  a l l  A l a s k a n s  i n t o  

s u b s i s t e n c e  u s e r s .  To be s u r e ,  t h e  c o u r t  b r o a d e n e d  t h e  p r o t e c t e d  

c l a s s  c o n s i d e r a b l y  b e y o n d t h e  l i m i t s  s e t  b y t h e  Boa r d o f
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F i s h e r i e s .  Y e t ,  t h e  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  g u i d e l i n e  

r e t a i n s  s i g n i f i c a n t  s u b s t a n c e .  I n  o r d e r  t o  q u a l i f y  f o r  f i r s t - t i e r  

s u b s i s t e n c e  p r o t e c t i o n  f r om  s p o r t  and c o m m e r c i a l  i n t e r e s t s ,  one 

m u s t  s t i l l  be eng ag ed i n ,  o r  s e e k i n g  t o  eng ag e i n ,  a " h i s t o r i c a l  

s u b s i s t e n c e  u s e . "

V .

I s  The G o v e r n o r ' s  B i l l  N e c e s s a r y  Or A p p r o p r i a t e ?

The g o v e r n o r ' s  b i l l  (Ho u se B i l l  No. 288 ) i s  b e i n g  s o l d  on 

s e v e r a l  g r o u n d s ,  none o f  w h i c h  a r e  p a r t i c u l a r l y  p e r s u a s i v e .  Fo r 

o n e t h i n g ,  i t  i s  s a i d  t h a t  Mad i son c r e a t e s  a s i t u a t i o n  o f  t o t a l  

c h a o s w i t h  r e s p e c t  t o  i m p l e m e n t a t i o n  o f  t h e s u b s i s t e n c e  l a w .  Fo r 

t h e  p a n i c - p r o n e ,  t h i s  a s s e r t i o n  may have a p p e a l ,  b u t  i t  i s  ba s ed 

on n o t  a l i t t l e  b i t  o f  s o p h i s t r y ,  some o f  w h i c h  I  have a t t e m p t e d  

t o  d i s p e l  i n  t h e  f o r e g o i n g  p a g e s .  I  f i n d  i t  h a r d  t o  b e l i e v e  t h a t  

t h e  b o a r d s  o f  f i s h  and game a r e  i n c a p a b l e  o f  d e v e l o p i n g  a 

r e a s o n a b l e  m e c h a n i s m  f o r  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

c o n s t r u e d  i n  Mad i son .

I t  i s  a l s o  s a i d  t h a t  t h e  g o v e r n o r ' s  p r o p o s a l  i s  n e c e s s a r y  t o  

a l l o w  t h e  b o a r d s  t o  c o n t i n u e  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

t h e y  h a d b e f o r e  Mad i s o n . I f  t h i s  mean s t h a t  t h e  B o a r d  o f  

F i s h e r i e s  w o u l d  be a u t h o r i z e d  t o  c o n t i n u e  t o  do as i t  d i d  t o  t h e  

Mad i s o n  p l a i n t i f f s ,  t h e n  t h e  p r o p o s e d  b i l l  i s  an o u t r i g h t  

d i s g r a c e .  M o r e o v e r ,  i f  t h e  i n t e n d e d  i m p l i c a t i o n  i s  t h a t  t h e  

b o a r d s  had been a d e q u a t e l y  p r o t e c t i n g  even t h e  r u r a l  s u b s i s t e n c e  

way o f  l i f e  p r i o r  t o  M a d i s o n ,  t h e  i m p l i c a t i o n  i s  c o n t r a d i c t e d  b y 

t h e  e v i d e n c e .

S t r i p p e d  o f  t h e  a t t e n d a n t  s o p h i s t r y  a n d  h y p e r b o l e ,  t h e  g u t
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i s s u e  p r e s e n t e d  b y t h e  g o v e r n o r ' s  b i l l  i s  w h e t h e r  t h o s e  whom t he 

B o a r d  o f  F i s h e r i e s  s o u g h t  t o  c l a s s i f y  as " p e r s o n a l  u s e r s "  s h o u l d  

ha v e a p r i o r i t y  o v e r  s p o r t  and c o m m e r c i a l  u s e r s .  I n  o t h e r  w o r d s ,  

s h o u l d  A l a s k a n s  who s e e k t o  h a r v e s t  f i s h  and game f o r  p e r s o n a l  and 

f a m i l y  c o n s u m p t i o n ,  b u t  who a r e  n o t  l i v i n g  a Bush l i f e w a y ,  hav e a 

p r e f e r e n c e  e v e r  t h o s e  who h a r v e s t  f o r  s p o r t  o r  p r o f i t ?  Th a t i s  

t h e  i s s u e ,  and i t  s h o u l d  be t h e  s o l e  f o c u s  o f  d e b a t e .

From t h e  p e r s p e c t i v e  o f  t h o s e  N a t i v e s  and n o n - N a t i v e s  engaged 

i n  t h e  Bush s u b s i s t e n c e  way o f  l i f e ,  t h e  g o v e r n o r ' s  b i l l  o f f e r s  

n o t h i n g ,  a n d  t o  t h e  e x t e n t  t h a t  i t  w o u l d  b y i m p l i c a t i o n  g i v e  

a p p r o v a l  t o  t h e  p r e - M a d i s o n  managemen t r e g i m e ,  i t  i s  p o t e n t i a l l y  

h a r m f u l .  From t h e  p e r s p e c t i v e  o f  t h e  N a t i v e  p e o p l e s  o f  A l a s k a ,  

t h e  b i l l  a l s o  o f f e r s  n o t h i n g  p o s i t i v e ,  and i s  p r o b a b l y  h a r m f u l  i n  

t h a t  i t  w o u l d  t a k e  aw a y t h e  p r o t e c t i o n  M a d i s o n  o f f e r s  f o r  t h e  

g r o w i n g  numbe r s o f  u r b a n  and s e m i - u r b a n  N a t i v e s .  T h i s  l e a v e s  me 

d o u b t i n g  e i t h e r  t h e  n e c e s s i t y  o r  t h e  p r o p r i e t y  o f  t h e  g o v e r n o r ' s  

b i l l .

V I .

C o n c l u s i o n

I ' m  s u r e  I  mus t be m i s s i n g  s o m e t h i n g .  Maybe t h e  g o v e r n o r ' s  

b i l l  r e a l l y  i s  a g o o d  i d e a .  I t  j u s t  se ems t h a t  t h e  r e a s o n s -  

o f f e r e d  t o  s u p p o r t  i t  a r e  a l l  w r o n g .  Wrong a b o u t  M a d i s o n .  Wrong 

a b o u t  how t h e  s u b s i s t e n c e  l a w  o u g h t  t o  o p e r a t e .  Wrong a b o u t  t h e  

p o l i t i c s ,  e v e n .  The g o v e r n o r ' s  p r o p o s a l  i s  u n a b a s h e d l y

r e s t r i c t i v e .  C o n t r a r y  t o  t h e  s p i r i t  o f  t h e  s u b s i s t e n c e  

p r e f e r e n c e ,  i t  p r o p o s e s  t o  r e d u c e  t h e  numbe r o f  A l a s k a n s  who a r e 

c l a s s i f i e d  and p r o t e c t e d  as s u b s i s t e n c e  u s e r s .  The b e n e f i c i a r i e s ,
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w i t h o u t  a p o l o g y  o r  e x p l a n a t i o n ,  a r e  t h e  s p o r t  and c o m m e r c i a l  

i n t e r e s t s ,  a n d f r o m  t h e  p u b l i c i t y  I ' v e  s e e n ,  i t  i s  n o t  a t  a l l  

c l e a r  t h a t  t h e y  a r e  as p a s s i o n a t e l y  c o n c e r n e d  w i t h  t h e  s u b s i s t e n c e  

c o m p e t i t i o n  ( a s  d i s t i n g u i s h e d  f r om t h e i r  b r a w l  w i t h  e ac h o t h e r )  as 

t h e  a d v o c a t e s  o f  t h e  g o v e r n o r ' s  b i l l  seem t o  b e l i e v e .

C e r t a i n l y  i t  i s  p o s s i b l e  —  d e s p i t e  t h e  a c t i o n s  o f  t h e  g r e a t  

m a j o r i t i e s  o f  o u r  s t a t e  and n a t i o n a l  l e g i s l a t u r e s ,  t h e  v o t e  o f  a 

c l e a r  m a j o r i t y  o f  A l a s k a n s  a t  r e f e r e n d u m ,  and t h e  u n a n i m o u s  

j u d g m e n t  o f  o u r  su p r eme c o u r t  —  t h a t  t h e  s p o r t  and c o m m e r c i a l  

p o l i t i c a l  b a c k l a s h ,  c om b i n e d  w i t h  t h e  v o i c e s  o f  t h o s e  who can see 

o n l y  w i t h  t h e i r  a n t i - N a t i v e  b l i n d e r s  o n ,  w i l l  b r i n g  a b o u t  a r e p e a l  

o f  t h e  s u b s i s t e n c e  p r e f e r e n c e .  Maybe t h e  b e s t  p o l i t i c a l  p o s t u r e  

i n  t h e  f a c e  o f  t h i s  t h r e a t ,  be i t  d i s t a n t  o r  n e a r a t  h a n d ,  i s  t o  

t r e a t  s u b s i s t e n c e  as a v e r y  s m a l l ,  i n s i g n i f i c a n t  p a r t  o f  t h e  

demand f o r  A l a s k a ' s  r e n e w a b l e  r e s o u r c e s ;  as a q u a i n t ,  r o m a n t i c  way 

o f  l i f e ,  b a r e l y  h a n g i n g  on f r om t h e  o l d  d a y s  i n  o n l y  a f ew r em o t e 

r e g i o n s  w h e r e  t h e  p e o p l e  hav e n o t  y e t  r e c e i v e d  t h e mess age t h a t  

f r e e  e n t e r p r i s e  c a p i t a l i s m ,  u n d e r w r i t t e n  b y g o v e r n m e n t ,  i s  t h e 

t r u e  m e a n i n g o f  l i f e .

P e r h a p s  t h e  a p p r o a c h  r e p r e s e n t e d  by t h e  g o v e r n o r ' s  b i l l  i s  

p o l i t i c a l l y  e x p e d i e n t  a n d ,  i n  t h e  s h o r t  r u n ,  p o l i t i c a l l y  w i s e .  

I ' m  g l a d  I ' m  n o t  a p o l i t i c i a n  ( i t ' s  e m b a r r a s s i n g  enough t o  be a 

l a w y e r ) .  I  s t i l l  s e e  a p o l i c y  o f  r e s t r i c t i n g  t h e  n um b e r  o f  

A l a s k a n s  who q u a l i f y  f o r  some d e g r e e  o f  s u b s i s t e n c e  p r o t e c t i o n  as 

c o u n t e r p r o d u c t i v e  i n  t h e  l o n g  r u n .  Such a p o l i c y  u n d e r v a l u e s  t h e  

i m p o r t a n c e  o f  s u b s i s t e n c e ,  d e a l i n g  w i t h  i t  as s o m e t h i n g  t o  be 

r e s t r i c t e d  r a t h e r  t h a n  p r o t e c t e d .  The M a d i s o n  c o u r t  t o o k  t h e
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o p p o s i t e  a p p r o a c h ,  and i t s  d e c i s i o n  has i n s t i n c t i v e  a p p e a l  f o r  

t h a t  r e a s o n  a l o n e .

A l l  o f  t h i s  e n e r g y  m i g h t  be b e t t e r  e x p e n d e d i n  an e f f o r t  t o  

d e v e l o p  an a p p r o a c h  t o  i m p l e m e n t i n g  t h e  s u b s i s t e n c e  l a w  as 

c o n s t r u e d  b y  t h e  sup r eme c o u r t .  ( I n  o r d e r  t o  do t h a t ,  h o w e v e r ,  

t h e  s t a t e  w i l l  have t o  p u t  a s i d e  i t s  d r a c o n i a n  i n t e r p r e t a t i o n  o f  

Mad i s i o n . ) The b o a r d s ’ j o i n t  s u b s i s t e n c e  r e g u l a t i o n  ( A p p e n d i x  C) 

i s  a b a s i c a l l y  s o u n d  s t r u c t u r e  w h i c h  d o e s  n o t  n ee d a m a j o r  

o v e r h a u l  t o  c o m p o r t  w i t h  t h e M a d i s o n  r u l i n g .  The c o u r t  e x p r e s s l y  

s t a t e d  t h a t  " c u s t o m a r y  and t r a d i t i o n a l  u s e "  c r i t e r i a ,  l i k e  t h e  

e i g h t  c r i t e r i a  l i s t e d  i n  5 AAC 9 9 . 0 1 0 ( b ) ,  a r e  a p p r o p r i a t e  f o r  

i d e n t i f y i n g  and p r o t e c t i n g  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  

u s e r s .  The b o a r d s  s i m p l y  need t o  s l i g h t l y  b r o a d e n  t h e s c op e o f  

t h e  c r i t e r i a  so t h a t  t h e y  w i l l  e n c ompa s s a l l  u se s o f  t h e  

f i r s t - t i e r  c l a s s .  T h i s  can be done 'ey e l i m i n a t i n g  t h e  " r u r a l "  

r e s t r i c t i o n  and by a d d i n g  a f ew a d d i t i o n a l  c r i t e r i a  d e s i g n e d  t o  

c o v e r  a l l  h i s t o r i c a l  s u b s i s t e n c e  use p a t t e r n s .  A l s o ,  t h e  j o i n t  

r e g u l a t i o n ,  u n l i k e  t h e  Coo k I n l e t  r e g u l a t i o n  s t r u c k  down i n  

M a d i s o n ,  d o e s  n o t  r e q u i r e  a u s e  p a t t e r n  t o  m e e t  a l l  o f  t h e  

c r i t e r i a  i n  o r d e r  t o  q u a l i f y  f o r  s u b s i s t e n c e  p r o t e c t i o n .  T h i s  

s h o u l d  be made e x p l i c i t  i n  t h e  r e g u l a t i o n ,  s o  t h a t  a l l  o f  t h e  

v a r i o u s  d e g r e e s  o f  s u b s i s t e n c e  use w i l l  be i d e n t i f i e d  and 

p r o t e c t e d .

More i m p o r t a n t l y ,  t h e  b o a r d s  s h o u l d  b e g i n  a c t u a l l y  

i m p l e m e n t i n g  t h e  a p p r o a c h  m a n d a t e d b y t h e  r e g u l a t i o n ,  w h i c h  has 

r e c e i v e d  l i t t l e  mo re t h a n  l i p  s e r v i c e  t o  d a t e  ( e x c e p t  when i t  has 

b e e n  r e s o r t e d  t o  and p e r v e r t e d  a s a r e s t r i c t i v e  d e v i c e ) . The
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p r o c e d u r e s  man d a t e d by t h e  r e g u l a t i o n  a r e  r e l a t i v e l y  s i m p l e  and 

s t r a i g h t f o r w a r d :

1 .  The b o a r d s '  f i r s t  o b l i g a t i o n  i s  t o  i d e n t i f y  s u b s i s t e n c e  

u s e s  o f  f i s h  and game , u s i n g  a p p r o p r i a t e  c r i t e r i a .  A l t h o u g h  a l l  

s u b s i s t e n c e  u s e s have n o t  y e t  bee n s t u d i e d  and i d e n t i f i e d ,  t h e r e  

i s  a s u b s t a n t i a l  b o d y o f  d a t a  a v a i l a b l e .  The b o a r d s  s h o u l d  d i r e c t  

t h e  S u b s i s t e n c e  D i v i s i o n  t o  d u s t  o f f  a l l  o f  t h o s e  s u b s i s t e n c e  

s t u d i e s  and b e g i n  c o m p i l i n g  some s o r t  o f  s y s t e m a t i c  l i s t i n g ,  

b e g i n n i n g  f i r s t  w i t h  a r e a s  h a v i n g  t h e  g r e a t e s t  u s e r  c o m p e t i t i o n  i n  

r e l a t i o n  t o  r e s o u r c e  a b u n d a n c e .  § § 9 9 . 0 1 0 ( a ) & ( b ) .

2 .  The b o a r d s  a r e  t h e n  r e q u i r e d  t o  d e t e r m i n e  t h e  a p p r o x i m a t e  

am o u n t s  o f  f i s h  and game " n e c e s s a r y  t o  p r o v i d e  f u l l y  f o r  

r e a s o n a b l e  o p p o r t u n i t i e s  t o  eng ag e i n  t h e s e  c u s t o m a r y  and 

t r a d i t i o n a l  u s e s . "  § 9 9 . 0 1 0 ( c ) .  (The " r e a s o n a b l e  o p p o r t u n i t y "  

g u i d e l i n e  has been f r e q u e n t l y  u se d as a r e s t r i c t i v e  s t a n d a r d  and 

s h o u l d  be e l i m i n a t e d .  The b o a r d s  s h o u l d  a l l o w  f o r  a l l  c u s t o m a r y  

and t r a d i t i o n a l  o p p o r t u n i t i e s ,  n o t  some a r b i t r a r y  o p p o r t u n i t y  

w h i c h  t h e  b o a r d s  s u b j e c t i v e l y  d e t e r m i n e  t o  be r e a s o n a b l e . )  A g a i n ,  

t h e  S u b s i s t e n c e  D i v i s i o n  s h o u l d  c o m p i l e  t h i s  i n f o r m a t i o n  and 

p r e s e n t  i t  t o  t h e  b o a r d s .

3 .  The b o a r d s  a r e  n e x t  r e q u i r e d  t o  " a d o p t  r e g u l a t i o n s  t h a t  

p r o v i d e  an o p p o r t u n i t y  f o r  t h e  s u b s i s t e n c e  t a k i n g  o f  f i s h  o r  game 

i n  amoun t s s u f f i c i e n t  t o  p r o v i d e  f o r  t h e  c u s t o m a r y  and t r a d i t i o n a l  

u s e s "  w h i c h  h a v e been i d e n t i f i e d .  § 9 9 . 0 1 0 ( d ) .  The D e p a r tm e n t ,  

i n c l u d i n g  t h e  s u b s i s t e n c e  and o t h e r  a p p r o p r i a t e  d i v i s i o n s ,  s h o u l d  

be d i r e c t e d  t o  p r e s e n t  s u c h p r o p o s e d  r e g u l a t i o n s  t o  t h e  b o a r d s .

4 .  I f  t h e  s u s t a i n e d - y i e l d  s t a t u s  o f  r e s o u r c e s  i s  d e t e r m i n e d

- 2 7 -



a d e q u a t e  t o  p e r m i t  n o n - s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d s  may 

e x e r c i s e  t h e i r  d i s c r e t i o n  t o  p e r m i t  s p o r t  and c o m m e r c i a l  u s e s .  

§ 9 9 . 0 1 0 ( e )  .

5 .  I f  s u s t a i n e d  y i e l d  w o u l d  be t h r e a t e n e d  o r  j e o p a r d i z e d  by 

s p o r t  a n d / o r  c o m m e r c i a l  u s e s ,  h o w e v e r ,  t h e n  t h o s e  us e s may n o t  be 

a l l o w e d .  M o r e o v e r ,  i f  s u s t a i n e d  y i e l d  i s  n o t  s u f f i c i e n t  t o  

p r o v i d e  f o r  a l l  i d e n t i f i e d  s u b s i s t e n c e  u s e s ,  t h e n  t h e  b o a r d s  mus t 

im p l e m e n t  " a  s e r i e s  o f  g r a d u a t e d  s t e p s "  t o  r e s t r i c t  f i r s t - t i e r  

s u b s i s t e n c e  u s e r s  i n  a c c o r d a n c e  w i t h  t h e  c r i t e r i a  f o r  g i v i n g  

max imum p r o t e c t i o n  t o  s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  u s e r s .  

§ 9 9 , 0 1 0 ( f ) .

U n d e r  t h e  f r a m e w o r k  e s t a b l i s h e d  b y  t h i s  r e g u l a t i o n ,  t h e  

b o a r d s ,  as r e q u i r e d  b y b o t h  t h e  f e d e r a l  and s t a t e  l aw s hav e t h e 

a f f i r m a t i v e  d u t y  t o  i d e n t i f y  a n d p r o t e c t  s u b s i s t e n c e  u s e s  and 

u s e r s .  The b u r d e n  t o  p r o t e c t  i s  on t h e  s t a t e ,  r a t h e r  t h a t  t he 

b u r d e n  o f  p r o v i n g  e n t i t l e m e n t  t o  p r o t e c t i o n  b e i n g  p l a c e d  on t he 

u s e r s .

A l t h o u g h  t h i s  i s  t h e  r e v e r s e  o f  t h e  a p p r o a c h  f o l l o w e d  b y t h e 

Boa r d o f  F i s h e r i e s ,  i t  i s  t h e  one now m a n d a t e d  b y M a d i s o n ,  i t  has 

b e e n  t h e  l a w  s i n c e  1 9 8 2 ,  and i t  s h o u l d  be i m p l e m e n t e d  w i t h o u t  

f u r t h e r  d e l a y  o r  e x c u s e .  Someone i n  p ow e r s h o u l d  g e t  t h i s  p r o c e s s  

s t a r t e d  .

M e a n w h i l e ,  l e t ' s  go f i s h i n g .

B i l l  C a l d w e l l  
10 A p r i l  1985



(bl The Board of Fisheries shall adopt regulations in accordance 
with the Administrative Procedure Act (AS 44.62) permitting the 
taking of fish for subsistence uses unless the board determines, in 
accordance with the Administrative Procedure Act, that adoption of 
the regulations will jeopardize or interfere with the maintenance of 
fish stocks on a sustained-yield basis. Whenever it is necessary to 
restrict the taking of fish to assure the maintenance of fish stocks on 
a sustained-yield basis, or to assure the continuation of subsistence 
uses of such resources, subsistence use shall be the priority use. If 
further restriction is necessary, the board shall establish restrictions 
and limitations on and priorities for these consumptive uses on the 
basis of the following criteria:

(1) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;
(2) local residency; and
(3) availability of alternative resources. (§ 3 ch 206 SLA 1975; am 

§ 2 ch 218 SLA 1976; am § 4 ch 151 SLA 1978; am §§ I, 2 chi 10 SLA 
19S0)

Sec. 16.05.251. Regulations of the Board of Fisheries.

Sec. 16.05.255. Regulations of the Board of Game.

(b) The Board of Game shall adopt regulations in accordance with 
the Administrative Procedure Act fAS 44.62) permitting the taking of 
game for subsistence uses unless the board determines, in accordance 
with the Administrative Procedure Act, that adoption of the regu­
lations will jeopardize or interfere with the maintenance of game 
resources on a sustained-yield basis. Whenever it is necessary to 
restrict the taking of game to assure the maintenance of game 
resources on a sustained-yield basis, or to assure the continuation of 
subsistence uses of such resources, subsistence use shall be the priority 
use. If further restriction is necessary, the board shall establish restric­
tions and limitations on and priorities for these consumptive uses on 
the basis of the following criteria:

(1) customary and direct dependence upon the resource as the 
mainstay of one’s livelihood;
(2) local residency; and
(3) availability of alternative resources. (§ 3 ch 206 SLA 1975; am 

§ 5 ch 151 SLA 1978)



Sec. 16.05.940. D efin itions. In this chapter

(22) "subsistence fishing" means the taking, fishing for, or pos­
session of fish, shellfish, or other fisheries resources for subsistence 
uses with gill net, seine, fish wheel, long line, or other means defined 
by the Board of Fisheries;
(23) "subsistence uses” means the customary and traditional uses in 

Alaska of wild, renewable resources for direct personal or family 
consumption as food, shelter, fuel, clothing, tools, or transportation, for 
the making and selling of handicraft articles out of noncdible 
by-products offish and wildlife resources taken for personal or family 
consumption, and for the customary trade, barter or sharing for 
personal or family consumption; for the purposes of this paragraph, 
"family” means all persons related by blood, marriage, or adoption, and 
any person living within the household on a permanent basis;



5 AAC 01.597 -;

CHARACTERISTICS • OF SUBSISTENCE FISHERIES,
(a)  The Board o f  F i s h e r i e s  f i n d s  t h a t  c e r t a i n  
cus tomary and t r a d i t i o n a l  p r a c t i c e s  and p r o c e d u r e s  
a s s o c i a t e d  w i t h  t h e  u t i l i z a t i o n  o f  f i s h  i n  the  
Cook I n l e t  Area can be used t o  i d e n t i f y  s u b s i s ­
t e n c e  u s e s .  Based on t e s t im ony  to  th e  b o a r d ,  th e  
fo l l o w in g  c h a r a c t e r i s t i c s  a r e  t h o s e  t h a t  sh ou ld  be 
e v a l u a t e d  i n  th e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  
f i s h e r i e s :

(1) a lo n g - t e r m ,  s t a b l e ,  r e l i a b l e  p a t t e r n  o f  
use  and dependency,  ex c lu d i ng  i n t e r r u p t i o n  g e n e r ­
a t e d  by o u t s i d e  c i r c u m s t a n c e s ,  e . g . ,  r e g u l a t o r y  
a c t i o n  o r  f l u c t u a t i o n s  in  r e s o u r c e  abundance;

(2) a use  p a t t e r n  e s t a b l i s h e d  by an i d e n t i ­
f i e d  community,  subcommunity o r  g roup  h a v i n g  p r e ­
p o n d e ra n t  c o n c e n t r a t i o n s  o f  p e r s o n s  showing p a s t  
u s e ;

(3) a use  p a t t e r n  a s s o c i a t e d  w i t h  s p e c i f i c
s t o c k s  and se a s o n s ;

(4) a use  p a t t e r n  based  on t h e  most  e f f i ­
c i e n t  and p r o d u c t i v e  gea r  and economica l  use  of  
t i m e ,  energy and money;

(5) a use  p a t t e r n  o c c u r r i n g  i n  r e a s o n a b l e
g e o g r a p h i c  p r o x i m i t y  to  t h e  p r i m a r y  r e s i d e n c e  of  
the  community,  group o r  i n d i v i d u a l ;

(6) a use  p a t t e r n  o c c u r r i n g  i n  l o c a t i o n s
w i t h  e a s i e s t -  and most d i r e c t  a c c e s s  to  th e  r e ­
s o u r c e s ;
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(7) a use pattern which includes a history 
of traditional modes of handling, preparing and 
storing the product without precluding recent 
technological advances;

(8) a use pattern which includes the inter- 
generational transmission of activities and 
skills;

(9) a use pattern in which the effort and 
products are distributed on a community and family 
basis including trade, bartering, sharing and 
gift-giving; and

(10) a use pattern which includes reliance on 
subsistence taking of a range of wild resources in 
proximity to the community or primary residency.

(b) The board will identify established geo­
graphic communities which may be participating in 
a subsistence system. The board will then apply 
all of the characteristics in (a) of this section 
to the communities and to subcommunities, groups 
and individuals within the communities to deter­
mine which uses are customary and traditional and 
therefore, which communities are eligible for the 
subsistence priority.
.

(c) For purposes of this section, a '’community" 
is generally considered to be several households 
of full-time residents who all reside in a specif­
ic geographic area because of common interests.



(a ) In  applying a subsistence p rio rity , the boards w ill p rovide fo r  conservation and 
development o f  A laska's fish  and game resources according to the fo llow ing  procedures;

(1 ) Each board w ill assess the b io log ica l status o f  fish o r  game resources and deter­
m ine whether a su rp lus m ay be harvested during a regu la to ry  year consistent with the 
conservation and developm ent o f  the resources on the sustained yie ld  p rinc ip le and 
com patib le  with the pub lic  interest;

(2 ) Each board w ill identify subsistence uses o f  fish o r  game resources, recognising 
that subsistence uses are customary and traditional uses by rura l A laska residents fo r food, 
shelter, fue l, c loth ing , too ls , transporta tion , m aking o f  h and icra fts , custom ary trade, 
barter and sharing.

(b ) Custom ary and trad itiona l subsistence uses by ru ra l A laska  residents w ill be 
identified by use o f  the fo llow ing  c riteria :

(1) a long  erm , consistent pattern o f  use, excluding in terruption  by cir­
cumstances bc..ond the user’s con tro l such as regu latory p roh ib itions;

(2 ) a use pattern  recurring in specific seasons o f  each year;
(3 ) a use pattern  consisting o f  methods and means o f  harvest which are 

characterized by effic iency and economy o f  e ffo rt and cost, and conditioned by 
loca l circumstances;

(4 ) the consistent harvest and use o f  fish o r game which is near o r  reasonably 
accessible from  the user's residence;

(5 ) the means o f  hand ling , preparing , preserving and storing fish o r game 
which has been t rad ition a lly  used by past generations, but not excluding recent 
technolog ical advances where appropriate ;

(6 ) a use pattern  which includes the handing down o f  know ledcc o f  fishing 
o r  hunting sk ills , values and lo re  from  generation to  generation ;

(7 ) a use pattern w hich the hunting o r fishing e ffo rt o r  the products o f  that 
e ffo rt are d istributed o r  shared among others within a definab le community o f  
persons, inc lud ing custom ary trade, barter, sharing and g ift-giving , customary 
trade may include lim ited exchanges fo r cash, but does not include significant 
commercial enterprises; a com m un ity  fo r purposes o f  subsistence uses may in­
clude specific v illages o r towns, with a h istorical preponderance o f  subsistence 
users, and in add ition  encompasses individuals, fam ilies, o r  groups who in fart 
meet the crite ria  described in this subsection; and

(8 ) a use patte rn  which includes reliance fo r  sub ^tcnce purposes upon a 
wide diversity o f  the fish and game resources o f  an area, and which provides 
substantial econom ic, cu ltura l, social and nutritiona l elements o f  the subsistence 
user's life.

(c ) A fte r identify ing subsistence uses based upon the criteria set out in (b ) o f  this 
section, each board w ill determ ine the approxim ate amount o f  fish o t game necessary to 
p rovide fu lly  fo r rea 'onab lc  opportun ities to  encage in these custom ary and trad itiona l 
uses.

(d ) Each board w ill adopt regulations that provide an opportunity for the subsistence 
taking o f  fish o r game resources in amounts sufficient to provide fo r the customary and 
trad itiona l uses identified in (b ) o f  this section, and consistent with sound conversation 
and management practices. In  no instance may the subsistence taking jeopard ize o r  
interfere with the maintenance o f  a spcctHc fish stock o r gome population on a sustained 
yield basis.

(e) Each board w ill, in its d iscretion.adopt regulations that provide an opportunity 
fo r non-subsistence uses o f  the resource; to the extent that the non-subsistence uses do not 
jeopardize o r interfere with the conservation and development o f  fish o r game resources 
on a sustained yield basis, o r  vs ith the opportunity fo r taking these resources fo r customary 
and trad itiona l subsistence uses as prov ided in (d ) o f  this section.

( 0  W h e n  c irc u m s ta n c e s  su ch  a s  in c re a s e d  n u m b e rs  o f  u se rs , w ea th e r, p re d a t io n  o r  
lo s s  o f  h ab ita t m ay  je o p a rd iz e  th e  su s ta in ed  y ie ld  o f  a  fish  s to ck  o r  g am e  p o p u la t io n , each  
b o a rd  w i l l  ex e rc ise  a l l  p ra c t ic a l o p t io n s  f o r  re s t r ic t in g  n on su b s is te n c e  h a rv e s t b e fo re  su b ­
sis tence  uses a re  re s t r ic te d . I f  a l l a v a i la b le  re s t r ic t io n s  f o r  n on su b s is te n c e  uses h ave  b een  
im p lem e n te d  a n d  fu r t h e r  re s t r ic t io n s  a re  n eed ed , each  b o a rd  w ill re du c e  the ta ke  f o r  sub ­
s is tence u ses  in  a  s e r ie s  o f  g ra d u a te d  s teps , b y  g iv in g  m a x im u m  p ro t e c t io n  to  su b s is ten ce   ̂
u se rs  w h o :

(1 ) live closest to the resource;
( 2 )  h a v e  th e  few est a v a i la b le  a lt e rn a t iv e  re s o u rc e s ; a n d
( 3 )  h a v e  th e  g re a te s t c u s t o m a ry  a n d  d ire c t d e p e n d e n c e  u p o n  th e  re sou rc e .

(g ) In no event, however, w ill a board a llow  uses which will jeopard ize o r interfere 
with the conservation and management o f  fish stocks o r game populations on a sustained 
yield basis.
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T I T L E  VIII —  S U B S I S T E N C E  M A N A G E M E N T  A N D  U S E

16 u s e  3113.

D E F IN IT IO N S

S e c .  803. As used in th is Act, the term  "subsistence 
uses” means the customary and trad itional uses by 
rural A laska  residents of wild, renewable resources for 
direct personal or fam ily  consumption as food, shelter, 
fuel, clothing, tools, or transportation; for the m aking 
and se lling  of handicraft artic les out o f nonedible 
byproducts of fish  and w ildlife resources taken for 
personal or fam ily  consumption; for barter, or sharing 
for personal or fa m ily  consumption; and for custom ary 
trade. For the purposes of th is section, the term  —

( 1 ) "fa m ily ”  means a ll persons related by blood, 
marriage, or adoption, or any person liv in g  within 
the household on a permanent basis; and

(2) "b arte r” means the exchange of fish or 
w ildlife or th e ir parts, taken for subsistence uses —

(A) for other fish or game or their parts; or

(B) for other food or for nonedible item s 
other than money i f  the exchange is  o f a lim ­
ited and noncommorcia ature.

PR E FE R E N C E  FOR SU BS ISTEN C E  USES

S f.c . 804. Except as otherwise provided in th is  Act 16USC3114. 
and other Federal laws, the taking on public lands of 
fish and w ild life for nonwasteful subsistence uses shall 
be accorded p rio rity  over the taking on such lands of P r io r i ty  c r i t e r i a ,  

fish and w ild life  for other purposes. Whenever it  is  nec­
essary to restric t the taking  of populations of fish  and 
w ildlife on such lands for subsistence uses in order to 
protect the continued v ia b ility  of such populations, or to 
continue such uses, such prio rity  shall be implemented 
through appropriate lim ita tio ns based on the applica­
tion of the following crite ria :

( 1 ) customary and direct dependence upon the 
populations as the m ainstay of livelihood;

(2 ) local residency; and
(3) the a v a ila b ility  of alternative resources.
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16 U SC 3115.

L O CAL A N D  R E G IONAL PARTICIPATION

Sec. 805.

(d) The Secretary sh a ll not implement subsections I m p le m e n ta t io n ,

(a), (b), and (c) of th is section i f  w ithin one year from the 
date of enactment of th is Act, the State enacts and 
implements laws of general ap p licab ility  which are con­
sistent with, and which provide for the definition, 
preference, and participation specified in, sections 803,
804, and 805, such laws, unless and u n til repealed, sh a ll 
supersede such sections insofar as such sections govern 
Sta te  responsibility pursuant to th is t it le  for the taking  
o f fish and w ildlife on the public lands for subsistence 
uses. Laws establishing a system  of local advisory com­
m ittees and regional advisory councils consistent with 
section SOS shall provide that the State rulem aking 
authority shall consider the advice and recommenda­
tions of the regional councils concerning the taking of 
fish  and w ild life populations on public l.m ds w ithin 
th e ir respective regions for subsistence uses. The 
regional councils may present recommendations, and 
the evidence upon which suci. recommendations are 
based, to the State ru lem aking authority during the 
course of the adm in istrative proceedings of such 
authority. The State ru lem aking authority may choose 
not to follow any recommendation which it determines 
is  not supported by substantia l evidence presented 
during the course of its  adm in istrative  proceedings, 
vio lates recognized principles of fish  and w ildlife con­
servation or would be detrim ental to the satisfaction of 
ru ra l subsistence needs. I f  a recommendation is not 
adopted by the State ru lem aking authority, such 
authority sh a ll set forth the factual basis and the 
reasons for its  decision.



JUDICIAL E N F O R C E M E N T

S ec . 807 . (a) Local residents and other persons and 
organizations aggrieved by a fa ilu re of the State or the 
Federal Government to provide for the p rio rity  for 
subsistence uses set forth in section 804 (or with respect 
to the State as set forth in a State law of general 
app licab ility  i f  the State  has fu lfilled  the requirements 
of section S05(d)) m ay, upon exhaustion of any State  or 
Federal (as appropriate) adm in istrative remedies 
which may be ava ilab le , file  a c iv il action in the United 
States D istric t Court for the D istrict of A la ska  to 
require such actions to be taken as are necessary to 
provide for the p rio rity . In  a c iv il action filed against 
the Sta te , the Secretary may be joined as a party to such 
action. The court m ay grant prelim inary injunctive 
re lie f in any c iv il action i f  the granting of such re lie f is  
appropriate under the facts upon which the action is 
based. No order granting pre lim inary re lie f shall be 
issued until after an opportunity for hearing. In a c iv il 
action filed against the Sta te , the court shall provide 
re lie f, other than p re lim in ary re lief, by directing the 
State to subm it regulations which satisfy the require­
ments of section S04; when approved by the court, such 
regulations shall be incorporated as part of the final 
ju d ic ia l order, and such order shall be valid  only for 
such period of time as norm ally provided by S ta 'v  law 
for the regulations at issue. Local residents and other 
persons and organizations who are prevailing parties in 
an action filed pursuant to th is section shall be awarded 
their costs and attorney’s fees.

(b) A c iv il action filed pursuant to this section shall 
be assigned for hearing at the earliest possible date, 
sh a ll take precedence over other matters pending on the 
docket of the United Sta tes d istric t court at that tim e, 
and sh a ll be expedited in every way by such court and 
any appellate court.

(c) T h is  section is  the sole Federal jud ic ia l remedy 
created by th is t it le  for local rtoidents and other resi­
dents who, and organizations which, are aggrieved by a 
fa ilu re of the State to provide for the p rio rity  of 
subsistence uses set forth in section 804.

Civil actions. 
16 USC 3117.

Hearing.
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W a r in  th e  W o o d s

No one can be certain o f the figures, for it is difficult to count 
what one cannot readily see, and Alaska is so huge, wall to wall, 
some people measure it by time zones instead of miles. In such 
a land, and in its waters, the state o f the art o f taking census of 
wildlife populations cannot be far removed from the science of 
counting fingers. S till, people try. One of the latest attempts 
came up with thirteen m illion waterfowl, two hundred thou­
sand caribou, one hundred fifty thousand moose, ditto the wal­
rus, forty thousand D ali sheep, ditto the Suka black-tailed 
deer, and three million seal o f several species. On a statewide 
basis, no one much bothers keeping track of snowshoe hare, 
porcupine, beaver, and ptarmigan, which are likewise edible 
and generally plentiful. And only Saint Peter knows how many 
millions of char, grayling, halibut, lake trout, pike, chinook, 
coho, sockeye, and shccfish are swimming around in the Great 
Land’s lakes and rivers and bays. By any measure, it is a mov­
able feast— seemingly enough to sustain the expectations of 
Alaska’s licensed hunters and fishermen, their household kin, 
and a visiting corps o f sportsmen from Outside; enough, too, to 
feed some thirty thousand bush Alaskans for whom the rille, 
the snare, and the net are the primary tools o fda ily  fife. Yet for 
all the bountiful appearances, some of Alaska’s game species 
arc stretched against the hard thin line of human demand. And 
the numbers are such that not a few of the resource users may 
have to do without in the years ahead. It has already come to
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that, swiftly and surprisingly, in this last great wild hunting 
ground of the United States.

When shortages come, hard decisions cannot be far behind. 
When a renewable resource is pressed to the line, how does one 
decide who is to get the so-called surplus? T o  whom goes the 
moose of Nowitna? T o  the poverty-level Athapaskan Indian 
who lives out there, or to the dentist from Fairbanks who ar­
rives by chartered plane? Who gets the salmon ofT Angoon? 
The villagers, or the trawlers from Sitka  and Seattle? Where 
and when should the migratory geese of the Kuskokwim fall? 
In the spring, on the subsistence hunter from Eck? O r in the 
autumn, on the blind of the sport hunter at Lake Bcrryassa, 

California?
In Alaska, the word “ subsistence”  goes by a hundred differ­

ent definitions, depending on the defincr and whether he is 
white and rich and asphalted in the city or red and poor in the 
bush, or vice versa, and to what degree he may or may not be­
lieve that the old ways are now compromised by gasoline en­
gines, nylon nets, and telescopic sights. “ I guess the word ‘sub­
sistence’ does not yield to a consensus definition,”  says David 
Johnson, a game biologist in Kotzebue. “ I f  it doesn’t yield, I 
wonder i f  it even exists as such.”

“ Subsistence is bullshit,”  says Darrell Farmen, an Anchor­
age taxidermist and member of the State Board of Game.

Tom  Lonncr is chief of the Department o f Fish and Game’s 
Subsistence Division. Me says, “ Complexity is something most 
people cannot deal with. So they sim plify in favor 01 bias and 
they say, ‘Subsistence does not exist.’ ”

“ Please try to fathom our great desire to survive in a way 
somewhat different from yours,”  say the Eskimo ciders o f Night- 
mute, “ and thus sec why the hunters will continue to go out."

“ Subsistence is based on need,”  says John Schaeffer, the ex­
ecutive director of the Northeast Alaska Native Corporation. 
"W ho needs the resource more? Who is going to starve if  the 
resources are made available to the subsistence hunter before 
(hey arc made available (0 some trophy hunter? T h ill is the 
whole point of the game. It is not just food for the stomach. It is 
food for the soul.”
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“ There was an Eskimo in Togiak,”  says Ohio congressman 
John Seiberling. “ He summed it up in one sentence. He said, 
'We must hunt or die.’ ”

The Yupik Eskimos have their own special word: Yungna- 
quaguq, the means 1^ perpetuate life. And they ask, “ Docs one 
way of life have to die so another can live?”  The answer from 
the hunter’s gun has always been yes. One life must end to 
nourish another. It could be different with people and their 
traditional life styles, i f  only the clock will allow it.

There was a time in Alaska, and a recent time at that, when the 
questions and answers came a little easier. Then, according to 
the state constitution, fish and game were to be “ reserved to the 
people for common use,”  and all regulations governing disposal 
of natural resources were to “ apply equally to all persons.”  
Then, state game laws could define subsistence hunting as “ the 
taking of game animals by a state resident for food or clothing 
for personal or immediate fam ily use.”  Which was sim plicity 
itself, for under that definition, everyone in Alaska— rich or 
poor, urban or rural, red or white— could consider himself a 
subsistence hunter. And almost everyone did; or did until the 
m id -1970s, when the U .S. Congress began redefining “ subsis­
tence" in the process of drafting legislation for the National In ­
terest d-2 Lends o f Alaska (the approximately 100  million acres 
to be set aside as parks and refuges under Section d-2 of the 
Alaska Native Claim s Settlement Act of 19 7 1); and when, 
simultaneously, the once great numbers o f the Western Arctic 
caribou herd came tumbling down.

The crash o f the Western caribou herd, from 250,000 ani­
mals in 1970 to barely 50,000 six years later, left many Alaskans 
with a feeling of d£ja vu. They had been here before: the 
Nelchina herd, northeast o f Anchorage, falling from 70,000 
to 8,000 in ten years; the Fortymilc herd 011 the Klondike 
Plateau, down from 50,000 to 6,000; and the 12,000 moose of 
the Titmtna Plain south of Fairbanks quartered to 3 ,0 0  in 
less than a decade. After those earlier crashes, they had listened 
to the game managers speak of ca lf losses due to severe winters



and “ loo many”  wolves. Yet hardly anyone spoke of too many 
hunters. Hardly anyone noticed— in the context o f available 
game— that Anchorage was now the third-fastest-growing city 
in the nation, or that Fairbanks was fairly brimming with thou­
sands o f oil workers newly arrived from the hunting grounds of 
Texas and Oklahoma. And when the moose biologists went to 
the Game Board to ask that the season be closed in the over- 
harvested Tanana Flats, the Game Board refused.

But the disaster in the Western Arctic was something else. 
Out in the bush of that region, sourdough loners and Native 
villagers depended on caribou meat for their tables. True, a 
trapper could mush down the W ulik R iver to the little store at 
K iva lina and trade in his food stamps for beefsteak. But a t six 
dollars a pound, or more, after a ir freight? And the villagers 

could simply eat fish. But for how long?
Seeing a clear need for some kind of preferential regulation, 

the Game Board decided to issue permits for the taking of three 
thousand caribou bulls. Each bush village would receive a 
quota based on recommendations by Native corporations and 
village councils, and the councils in turn would issue the pcr- 

' m ils on the basis of need, considering such factors as family 
size, alternate food sources, and employment opportunities—  
the last consideration being somewhat moot, as jobs in the bush 
arc rare. In any event, most o f the Natives o f the Northwest 
were willing to work with the new regulations. But not the 
Tanana Valley Sportsmen’s Association o f Fairbanks. On be­
half o f a white man who claimed he was denied a caribou per­
mit at Nuiqsul, the sportsmen filed a suit in the slate’s Supreme 
Court seeking to overturn the new regulations 011 the issue of 
“ common use" and constitutional rignts. The court found in 
favor of the plaintiffs. The caribou permit hunt was closed in 
the Northwest. And sportsmen’s hats sailed into the air at Fair­
banks, where there are always alternate sources of food and 
Home jobs for skilled workers, nnd usually cash rather than food 
stamps, and where beefsteak is not quite so dear as in Nuiqsut

or Kivalina.
Federal pc licy for managing the d-2 lands in Alaska

T h e  Hunt . 154 "
Yungnaquaguq . /jj

brought further complexity to the subsistence puzzle. Most of 
the villagers living in the bush are Indians, Eskimos, and 
Aleuts, and there was much concern in Washington this time to 
do right by them after more than a century o f broken treaties 
and abrogated rights for aboriginal Americans in the Lower 
Forty-eight. There was also a huge disdain both Inside and 
Outside for Alaska’s competency in managing fish and game 
on federal lands. Many Outsiders of the environmentalist per­
suasion felt it was bad enough that the game herds should col­
lapse, but even worse that the state’s response more often than 
not should be war on wolves. It was this same skeptical constit­
uency which helped shape the first d-2 b ill to reach the lloor of 
the U .S. House of Representatives. Arizona congressman M or­
ris U dall’s H .R . 39 would have given subsistence users priority 
over other consumptive users 011 some too million acres o f fed­
eral land, whenever harvest restrictions became necessary (as in 
the case of the Western Arctic herd). And in its original version, 
H .R . 39 would have taken from the state, and handed over to 
the Secretary of the Interior, sole authority for managing sub­
sistence uses of those lands. Though the Udall measure died in 
the U .S. Senate in 1978 , Washington’s message to Juneau was 
loud and clear: Either protect subsistence on federal lands or 
lose what the state has viewed as its traditional right to manage 
resident fish and game on these lands.

Th is lime Alaska responded with something more substan­
tial than a war on wolves. Out of the state legislature came 
House B ill 960, amending the old inclusive definition o f sub­
sistence to mean “ (he customary and traditional uses in Alaska 
of wild, renewable resources for such direct personal or family 
consumption as food, shcucr, fuel, clothing, tools, or transpor­
tation, for the making and selling of handicraft articles out of 
noncdible byproducts o f fish and wildlife resources,, . .  anti for 
the customary trade, barter, or sharing for personal or family 
consumption.”  Within the Department o f Fish and Game, 
the measure established a Subsistence Division with special 
advisory responsibilities; and it further authorized the hoards 
of fish and game to make subsistence “ the priority use.”  In ex-
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trcine cases, allocation of a resource could be restricted to local 
residents demonstrating “ customary and direct dependence 
upon the resource as the mainstay of one’s livelihood.”

Not evet yone was pleased with House B ill 960. Most of the 
v illag er were, for the law staked cut their prior right to local 
resources. And the feds were pleased, i f  only for the sake of the 
Eskimos and Indians. And there was satisfaction as well for 
some Outside environmentalists, although others with a certain 
anthropomorphic friendship for animals would continue to 
wonder why Eskimos couldn’t eat food stamps instead of seals 
and caribou. But the urban sport hunters of Alaska were not 
happy. And the big-game guides with clients from Houston 
and Stockholm and Frankfurt am Main were definitely not 
happy. And some of the sourdough loners out in the bush were 
not happy cither, remembering, however inappropriately to 
any clear understanding of the law, that there had been this 
white man who had gone in vain to Nuiqsut for a permit. And 
now it is getting ugly, out there in the woods.

Shots have been fired at floatplanes. One hunting party re­
turned to its aircraft to find it demolished by an ax. An adven­
turesome Outsider, floating the Koyukuk, had his raft shot 
from under him and hid in the bush for two nights awaiting 
police rescue. Silent sirangerS,glower at each other from pass­
ing canoes. Athapaskans radio the game warden to demand 
that he “ check out”  Eskimos corning upriver with rifles and 
moose lags. Eskimos on the coast complain that Indians net too 
many spawning-run salmon upstream. The Alaska Outdoor 
Association of Anchorage warns its sporting followers that their 
“ rights”  are being “ given away to the Alaskan Natives and/or 
the so-called subsistence users.”  The Real Alaska Coalition, 
headed by guide Ken Fanning, calls for a “ Monumental Tres­
pass”  by sport hunters on some fifty million acres of d-2 land 
designated national monuments under the Antiquities Act. 
National Park Service regulations allow only subsistence users 
to hunt within most o f these monuments. Yet Fanning is telling 
all Alaskans to “ go out into the monuments and do everything” 
they did in the past.

It could get even uglier. The hunting population o f Alaska,
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in the bush as well as in the cities and towns, keeps growing. 
Native youths arc coming home to their villages from regional 
high schools and colleges, and from some jobs that no longer 
exist, to indulge a sense of place and cultural identity, and to 
await the disposition of awards— slim , on an individual basis—  
accruing from the Alaska Native Claim s Settlement Act of 

• 19 7 1 . Civilized ways will follow them home, to be surc; and, to 
some extent, an increasing dependence on the cash economy. 
There will have to be cash for subsistence. One cannot pour 
seal oil into a snow machine and expect the engine to start; nor 
stuff fox pelts into the breech of a .30/06  and have something 
come out the other end. But the sports in Fairbanks and An­
chorage say: Baloney. I f  you want to subsist, go back to the 
dogsled and the bow and arrow.

One day, perhaps, after the Antiquities Act monuments 
have evolved by law into d-2 national parks, in a lime of tradi­
tional life styles balanced even more precariously against the 
march of technology and urban ways, the ;  may also be trou­
ble between the subsistence hunter and his sometime ally, the 
preservationist from Outside. H a lf a dozen Alaskans o f as 
many persuasions have shared with me this vision, and I sub­
scribe to it. The vision is of this group of wilderness back­
packers, all from Outside, lopping a tundra rise in the Gates of 
the Arctic, at the foot of the Arrigetch Peaks. Suddenly they are 
brought up short by what is before them. But not by the saw­
tooth crags o f the Arrigetch. By this Eskimo hunter kneeling 
over a head-shot caribou, and by the steam that is rising from 
the anim al’s body as the Eskimo’s knife opens the gut to the 
autumn air. And the backpackers, as might be expected since 
they hail from such cities as Berkeley and Santa Barbara and 
Greenwich and Palm Beach, turn away disgust and a vow 

' urge their congressmen to outlaw all hunting in Alaska’s new 
national parks. For they each have this certain friendship for 
animals, and the conviction that food stamps and tourism and 
scenery should be more than enough to nourish an Eskimo’s 
soul.
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B ob W il la r d  is a T l in g i t In d ia n  fro m  A ng o o n . W e have com e to 
th e V ik in g  C a f6 in  Jun ea u to speak o f his peop le an d subsis­
tence. I t  is M a y . S a lm on are m o v in g aga in th ro u g h th e ja d e - 
green C h a th am  S tra it . T h e y  a rc sch oo lin g u p  fo r th e s p r in g 
ru n . T h e  open boats o f the fishe rm en are t ro l l in g  the shoals o f 
A d m ir a l ty  Is la n d , p ro b in g  the fjo rd s o f C h ic h a g o f and the 
coves o f K u iu . I t is harvest tim e in  the Sou theas t. Y e t here at 
dusk in  Ju n e a u is th is T l in g i t , ta lk in g  p o lit ic s in  a w h ite  m a n ’s 

cafe.
P o lit ic s have been a good p a rt o f Bob W il la r d ’s life  aw ay 

from  A ng o o n . F o r fo u r years, b y a p p o in tm e n t o f fo rm e r G ove r­
n o r K e ith  M i l le r , he served as the s ta te ’s h um a n r ig h ts com m is ­
s ione r. H e has w o rke d w ith  the Sealaska C o rp o ra t io n , one o f 
th ir te e n reg io na l p ro fit-s e e k in g en tit ie s es tab lished b y the 
A laska N a tiv e  C la im s S e ttlem en t A c t. A n d  he is c h a irm a n o f 
the le g is la tive a ffa irs c om m itte e o f the A la ska N a tiv e B ro th e r ­
hood , an o rg a n iz a t io n  fo u n de d b y T l in g i ls  in  19 12 to h e lp In ­
d ians ach ieve c it iz e n s h ip and v o tin g  rig h ts in  the new te rr ito ry . 
A t th a t tim e , the laws go ve rn in g such th in g s s tip u la te d th a t I n ­
d ian s m u s t firs t sever th e ir t r ib a l re la tio n sh ip s . T o  o b ta in  the 
r ig h t to  vo te , a T l in g i t was expected to ad o p t th e c iv il iz e d  ways 
o f the wh iskey-soaked w h ite  m en w ho had p lu n d e re d th e la n d 
o f its go ld , spo ile d the sa lm on stream s, a n : ' spread sm a llp o x 
an d syp h ilis th ro u g h the v illages. S om ehow ti.~ T lin g its  su r­
v iv e d a ll o f it . E ven th e franch ise .

“ I n  1U90 , "  W il la r d  is say ing , “ tw e n ty - tw o  o f the ch ie fs met 
u p near H a ines to ta lk  a b o u t d r iv in g  the w h ite  men ou t. T h e y 
were ve ry ang ry . 'F lic  w h ite s 'w e re ra v a g in g the creeks and ta k ­
in g  the tim b e r an d cha ng in g the life  s ty le o f the peop le . B u t it 
was S ep tem be r.”  A n d  now  W il la r d  laughs . “ I t was ha rves t 
tim e . I t is a lm os t a lw ays h a rv c t t tim e in th e Sou theas t. T h e 
T lin g its  were lo t i busy to fig h t. O th e rw ise we w o u ld  have 
th ro w n  you a l l o u t . " W il la r d  looks a t m e close ly an d sm iles. 
“ It 's s t il l no t it had idea, you know . W e ’re jus t not th a t serious 
ab o u t it . Y e t . "

W il la r d  speaks ca u tio u s ly o f the now n a tio n a l m onum en t 
on A d m ir a l ty  Is la n d w h ic h w o u ld  be des igna ted as w ilderness 
u n d e r va rio u s d -2 scenarios. A ng o o n is likew ise on A d m ira l ty
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Is la n d , an d W il la r d  says its peop le are in fa v o r o f w ilde rness so 
lo n g as i t keeps o u t th e b ig  p u lp w o o d  ope ra to rs fro m  th e m a in ­
la n d an d p ro te c ts the v illa g e rs ’ t r a d it io n a l use o f dee r an d bea r 
and berries an d roo ts , a n d saw logs fo r th e w in te r stoves. “ B u t 
we do no t fo rge t w h a t happened a' G la c ie r B a y ,”  he adds. “ W e 
d o n ’t w an t A d m ira l ty  to be tu rn e d  in to  a n o th e r G la c ie r Bay. 
W hen th a t p lace was set u p as a n a tio n a l m o n um e n t, th e gov ­
e rnm en t to ld  the T lin g its  th ey w o u ld  have exc lu s ive subsis­
tence use. T h e  go ve rnm en t sa id the T lin g its  co u ld go in  the re 
and h u n t. B u t la te r, som ebody changed the ru les . L a te r , the 
peop le ha d to check in  th e ir rifle s be fo re th e rangers w o u ld  le t 
th em  go in to  th e m onum en t. W e sure d o n ’t w a n t th a t a g a in .”  

Resource reg u la tio n s a rc m o n um e n ta lly  a b h o rre n t to the 
T lin g its , as, indeed , th e y are to most N a tiv e  peop les o f A laska . 
A n d  most o f the bad fe e lin g is d ire c te d no t at the fede ra l go v ­
e rnm en t b u t a t the s ta le ’s D e p a r tm e n t o f F ish an d Gam e. As 
“ IR S ”  spells tro u b le  to  m a n y en te rp rise rs o f th e cash econom y , 
so does the bu re a u c ra t ic “ F ish ’n ’ G am e ”  to  th e p ra c t it io n e r o f 
bush subsistence. Le t Jun ea u send a b io lo g is t to A ng oo n to c a t­
a logue the v illa g e rs ’ w i ld  ha rves t, and i t is as i f  K in g  J o h n had 
d ispa tched the s h e r if f o f N o tt in g h a m  'n to  S he rw ood Forest to 
a u d it the assets o f R o b in  H o od . “ W e have i t  a l l ca ta lo g u e d ,”  
says Bob W illa rd . “ B u t we w o n ’t g ive i t up . T h e  m o re you 
speak o f num be rs , the m o re you get re g u la te d .”

O nce , in K iv a l in a  on the C h u k c h i Sea, I sat by the shore 
w ith  an E sk im o w om an , a w a it in g  the re tu rn  o f he r hu sba nd 
from  a seal h u n t o f f C ape K ru sen s tc rn . A n d  she to ld  me th is 
s to ry o f the s ta le ’s F ish ’n ’ G am e m an c om in g from  N om e to 
ask he r fo r a lis t o f the K iv a l in a  bu rne rs . “ W h a t is it you w a n t 
o f them ? ”  the w om an in q u ire d  o f the s trange r. H e sa id he ha d 
come to d iscove r how m an y ca r ib o u th e hu n te rs were ta k in g . 
She gave h im  a lis t o f names, a n d he w e n t aw ay , kn o c k in g a t 
doors. La te r, the w om an m e t th e s tra n ge r on his w a y to the a i r ­
s tr ip . “ D id  you fin d  w h a t you cam e fo r? ”  she asked. T h e  m an 
had a sad look on his lace and lie shook his head no. “ I f  I were a 
h u n te r ,”  sa id the w om an , " I  w o u ld n 't te ll a game w a rden a n y ­
th in g  e ith e r . " T h e  m an from  N om e sa id , “ B u t I ’m  no t a gam e 
warden . I ’m  a w ild l i fe  b io lo g is t .”  A n d  the w om an sa id , “ T h a t
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doesn ’ t m ake an y d iffe ren ce . I ’m  no t a fo o l. I ’m  an E sk im o .”
N ow , in  the V ik in g  C a f6 in  Ju n e a u , B ob W il la r d  sud de n ly 

rem em bers aga in th a t i t is ha rves t tim e in  the Sou theas t. “ W a it 
a m in u te ,”  he says. “ I w o n d e r w h -n I ’m  d o in g  here. T h is  is 
M a y . T h e re ’s n o r in  th e m o n th . I c o u ld be ta k in g  a ll the clam s 
I can use. T h e  ab a lo n e ’s ready . T h e  seaweed, too . T h e  ta b le is 
set. W h a t am  I d o in g in  here w ith  you guys w hen I c o u ld  be o u t 
there? T h e  tre n d is to go hom e . W e see o u r peop le com in g 

back .”
A n d  w h a t ab ou t B ob W illa rd ?
“ N ex t yea r,”  he says. “ M y  jo b  here is ju s t ab o u t done . N ex t 

year, I ’m  g o in g to h u n t and fish an d do w h a t I was m ade to do. 

I ’m go in g hom e to A n g o o n .”

I
In  th e m o rn in g , a flo a tp la n e to o k m e from  Ju n e a u to A ngoo n . 
W e landed on a ba y b e h in d  th e v illa g e , ta x ie d to a p ie r where 
h a lf a dozen fis h in g boa ts were m oo red . Som e o f th e boats , o r 
ra th e r th e ir ope ra to rs , are licensed to fish c om m e rc ia lly ; and 
because o f th e re s u lt in g  cash in com e from  sa lm on and she llf ish , 
and the sha rin g ways o f the peop le , w h o rega rd them se lves as 
be in g a ll o f one fa m ily , five h u n d re d s tro n g , A ng oo n is no t a lto ­
ge th e r the sort o f v illa g e th a t ,one m ig h t cons ide r ty p ic a lly  
bush . N o r is i t u rb a n , fo r th e o ld 'w a y s o f se ttin g th e ta b le w ith  
the fa t o f th e la n d  a n d th e sea s t i l l p re v a il.

A t a con fe rence ta b le in  one o f th e p u b l ic  b u ild in g s , I spoke 
w ith  some o f A n g o o n ’s elders an d the leaders o f its v illa g e co r­
p o ra t io n , K oo tzn oow o o , In c . C h a r l ie  J im , S r., sa id : “ Y o u peo­
p le d o n ’t eat w h a t we eat. W h a t w o u ld  you th in k  i f  we made 
the ru les an d I sa id to you , ‘L is te n — we l im i t you peop le to one 
cow and th ree ch ickens .’ T o o  m a n y laws are m ade b e h in d o u r

backs. T h is  th in g  h u r ts .”
George J im , S r., w h o is seven ty-seven and leade r o f the 

T l i n g i t ’s S ha rk C la n , said: “ W e use it a l l . ”  Because someone 
had m en tio n ed a lle ga tio n s o r waste. “ W e use i t a ll. W e d ry  the 

fish am i pu t it away fo r w in te r t im e . A n d  the eggs. W e use it a ll. 
A n d  seal, we use the sk in fo r shoes. Bear, fo r w in te r t im e . Deer, 
we d ry  it . Jus t the w a y wc a lw ays been us ing i t . ”
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D an ie l Johnson sa id : “ In  each reg ion o f A la ska , i t ’s d if fe r ­
en t. Each reg ion w i l l have to de fin e its ow n needs, its ow n w ay 
o f life . W e ’ve los t some o f it . B u t w e ’re s t i l l h o ld in g  on to the 
most c ru c ia l pa rts o f it . A n d  w e ’re be in g c u t d ow n b y th e regu ­
la tio n s . O n  deer, be fo re , the re was no l im i t to w h a t we co u ld 
smoke o r sa lt. N ow , w c are lim ite d  to the same as th e spo rt 
hun te rs . N ow , th e y are ta k in g the happ iness o u t o f the pe op le .”

J im m y  George , w ho is n in e ty and leade r o f th e T l i n g i t ’s 
K i l le r W h a le  C la n , sa id : “ W e try  to obey the U n ite d  S ta tes be­
cause they adop te d us. B u t th ey tre a t us as fo re igne rs . W h a t ’s 
go in g to happen to us? T h e y  neve r lis ten to  us. T h e y  do no t 
hea r w h a t we have to  say .”

A n d  J im m y  Geo rge ’s w ife , L y d ia , sa id : “ M y  gene ra tio n is 
lost be tween the tw o cu ltu re s . B u t the you ng e r peop le— th ey 
w i l l tr y  to m ake o u r h is to ry w o rk fo r us ."

A n d  E dw ee l J o h n sa id : “ T h e  peop le w h o m ake the re g u la ­
tio n s— do they know  w h a t the w o rd ‘subsis tence ’ means? D o 
you? W e do . A l l o u r peop le do. D id  the s ta te de fin e th e w o rd 
‘subsis tence ’? T h e y  c a n ’t. T h e y d o n ’t know  n o th in g . B u t you 
take me ou t, p a r tn e r , o u t in the co ld . I s t i l l kn ow  w h a t to  do. I 
know  w he re I ’m  at. T h e  o ld - t im e rs ta u g h t me. J im m y  George. 
George J im . M y  dad . T h e y ta u g h t me how to get a long . Subsis­
tence! Y ou ca n ’t de fine subsistence. I t ’s our w ay o f li fe . ”

T h e n C h a r l ie  J im  o f K oo tzn o ow oo p u t in aga in : “ O u r peo ­
p le , w hen they had n o th in g  bu t th e ir re g u la r fo o d— no false 
tee th , no eyeglasses, no sickness am ong th em . A l l r ig h t . W he n 
the o the rs cam e m o v in g in on -.s, we began to eat w h ite  peo­
p le ’s food . I rem em be r one c h ie f sa id o u r peop le began to  live 
on cow ’s m i lk  in s tead o f th e ir m o th e r ’s an d th a t ’s w h y th e y ’re 
crazy . T o d a y , some o f o u r ch ild re n  ca n ’ t speak th e ir ow n 
longue . B u t w c s t i l l rem em be r. W e ’re no t e a tin g  up e v e ry th in g 
from  A laska . W hen we were liv in g  here— the N a tive s , a lon e—  
the re was a lw ays enough food . W he re d id  it a ll go? T h e re  is 110 
m an a liv e w ho can say we ca n ’t have w ha t is here. T h is  is o u r 
food . W e were m ade to have i t . "



T h e  Hunt • 16a

T o m  L o n n e r ho ld s the th ird - to u g h e s t jo b  in  A la s ka , a f te r those 
o f the go ve rn o r, J a y H am m o n d , an d the C om m is s io n e r o f F ish 
an d G am e, R o n a ld  Skoog, w ho is L o n n e r ’s boss. Possib ly i t is 
ju s t as to ug h to be a w ild l i fe  b io lo g is t from  N om e oh assign­
m e n t to K iv a l in a , b u t I d o u b t it . F o r L o n n e r is a soc io log is t in  a 
bu rea u c ra c y th a t p lays b y the ru les o f b io p o lit ic s . H e is c h ie f o f 
th e Subsistence D iv is io n  o f the A la ska D e p a r tm e n t o f F ish an d 
G am e, an d his jo b  is to close the w id e n in g  gap th a t p re va ils be ­
tw een the regu la to rs in Juneau and w h a t he refers to as “ the 
unseen econom y ”  o f the bush.

As L o n n e r saw it when I spoke w ith  h im  at his o ffice in J u ­
neau , the gap m us t be fille d  w ith  in fo rm a t io n . W h a t, he asked, 
is th e tru e leve l o f need in  ru ra l A laska , in  a ll o f A laska? H o w  
grea t is the harvest in pounds o f food an d cash equ iva le n ts? 
W h a t is th e leve l o f h um a n e ffo r t in v o lv e d in  subsistence? T o  
w h a t ex te n t does subsistence offset th e bu rd e n o f we lfa re? 
These are d if f ic u lt ques tions in A la s ka— as d if f ic u l t fo r the tr a ­
d it io n a l F ish ’n ’ G am e m an la c k in g ra p p o r t w ith  th e v illa g e rs 
as fo r the N a tiv e h u n te r , w ho fears th a t sh a r in g da ta w ith  Fish 
’n ’ G am - w i l l o n ly  lead to fu r th e r re g u la tio n , and w ho , w hen 
asked w h y he needs m ore game th a n th e law a llow s , s im p ly re ­
p lie s th a t th is is his food , an d th a t he was m ade to have it .

O v e r the years, va rio us N a tiv e , s ta te , a n d fede ra l re ­
searchers have a ttem p te d to p iece to g e th e r es tim a tes o f th e 
subsistence harvest in pounds o f food and cash equ iva le n ts . A l l 
o f these stud ies were o f a reg io na l o r lo ca l na tu re , and th e f ig ­
ures were o fte n d ra w n from  ca le n da r fo rm s d is tr ib u te d  to v i l ­
lagers w ho m ay o r m ay no t have been d ilig e n t in c om p u t in g  
th e ir ha rves t o f w i ld  foods. In  an y even t, th e b a ll-p a rk  fig u re 
appears to fa ll som ewhere be tw een 800 and 1,600 pounds pe r 
person pe r year. W h ic h  co inc ides , at th e m id d le  o f th a t range , 
w ith  L o n n e r ’s ow n es tim a te o f 40 m ill io n  pounds o f w i ld  e d i­

bles a n n u a lly  s ta tew ide .
A  few examp les. O ne househo ld su rvey con du c te d by the 

U n iv e rs ity  o f A laska in 1 9 7 a de te rm in e d th a t a la rge m a jo r ity  
o f the peop le o f A k ia c h a k and M o u n ta in  V illa g e , b o th  in  the 
Y u k o n -K u s k o kw im  D e lla  reg ion , o b ta in e d m o re th a n th ree 
qu a rte rs o f th e ir m ea t and fish b y h u n t in g  an d fish in g . Those
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w ho tended to re ly on p ro te in  o b ta in e d from  th e v illa g e stores 
were ge ne ra lly o ld e r peop le in c a p a b le o f h u n t in g  o r fish in g . In  
1973 , th e U .S . F ish a n d W ild l i f e  S erv ice su rveyed a n um b e r o f 
Y u k o n -K u s k o kw im  v illages . A t T u lu k s a k , th e y fo u n d th a t 180 
v illa g e rs , in an average yea r, ha rves ted 10 moose, 6 bears, 500 
beavers, 2,000 m uskra ts , 2,000 geese a n d ducks , 3,000 p ta rm i­
gans, 16 ,000 w h ite fis h , 8,000 sa lm on , 3,000 sm e lt, 8,000 pounds 
o f be rrie s and w ild  rh u b a rb , as w e ll as va rio u s pounds and 
num be rs o f o th e r c r it te rs  a n d p la n ts . T h e  pe r cap ita con sum p ­
t io n  o f th is fo od was c om pu te d a t 1 ,6 19 pounds . A p p r is e d o f 
T u lu k s a k ’s p ro d ig io u s a p p e tite , the A laska D e p a r tm e n t o f F ish 
an d G am e sco ffed , a n d sa id th e figu res were in f la te d . A n d  pe r­
haps they were, espec ia lly w hen one conside rs the fa c t th a t the 
average person in  A nch o ra g e a n n u a lly  consumes o n ly  ab o u t 
260 pounds o f s to re -b o ug h t fish a n d m ea t. O n  the o th e r hand , 
one m us t rem em be r th a t the person in  A ncho ra g e also eats 
g rea t q u a n tit ie s o f po ta toes , rice , vegetab les, and d a iry  p ro d ­
uc ts , w h ile  th e K u s k o kw im  E sk im o ge n e ra lly does no t. M o re ­
ove r, m u ch o f th e w ild  m ea t a n d fish is d r ie d  be fo re i t is ea ten , 
and in the d ry in g  process loses up to th re e qua rte rs o f its o r ig i­
n a l w e ig h t. A n d  one m us t rem em be r, to o , th a t m ea t in  the 
bush o fte n spo ils fo r la c k o f p ro p e r sto rage , and th a t even 
th o u g h snowm ob ile s have la rg e ly rep la ced the sled, sled dogs 
are s t i l l m a in ta in e d — a n d fe d— b y  some v illa g e  fam ilie s .

As fo r cash eq u iv a le n ts , the F ish an d W i.d li fe  Serv ice fig ­
u re d th a t the T u lu k s a k v il la g e r ’s 1 ,6 19 pounds o f w i ld  food 
ca rr ie d  a va lue , i f  i t had passed b y the cash reg is te r o f a m a rke t 
in B e the l (th e reg io na l cen te r), o f 52 , 146 . T h a t was in  1973 
do lla rs . T o d a y  th e va lu e w o u ld  be w e ll o ve r $3 ,000 .

“ I f  subsistence shou ld eve r co llap se in  th is s ta le ," L o n n e r 
was say ing , “ the rep la cem en t fo od w i l l have to com e in by a ir 
an d i t w i l l cost a t least a h u n d re d m il l io n  d o lla rs a yea r. W h o ’s 
go in g to pay fo r it? F rom  whose trea su ry w i l l the do lla rs How?”

1 asked h im  how lo n g he fe lt .subsistence cou ld Ias i, g iven 
(he g ro w in g dem and from  a ll q u a rte rs 011 a renew ab le b u t f i ­
n ite  resource. A n d  he sa id : “ N o one knows. A la ska is lik e  a des­
e rt. T h e  richness o f life  you see is o n ly  a t the oases. A  coup le o f 
bad w in te rs an d you can lose an oasis. Ecosystem m anagem en t
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doesn ’ t go on here. T h e re ’s th is vast system . Y ou s tic k y o u r fist 
in  it an d th e rip p le s go o u t. B u t you never see w he re th e y end 
up . A n d  w e ’ve o n ly  begun to t r y . ”

I w o rry  fo r L o n n e r , as I w o rry  fo r the econom y o f the bush , 
and fo r the w i ld l i fe  w h ic h  suppo rts it . I w c r ry  fo r L o n n e r be ­
cause I do no t de te c t, am ong the ra n k an d file o f the G am e D i­
v is io n o f th e D e p a r tm e n t o f F ish and G am e, m uch en thus ia sm  
fo r w h a t he believes in  a n d fo r w h a t he is cha rged by the legis­
la tu re  to do. F o r b e tte r o r worse, game m anagers in A laska , as 
elsewhere , s t il l pay th e ir dues to th e spo rtsm en . B o th m anage r 
an d spo rt te nd to be c u t from  th e same b o ll o f c lo th . T h e y 
speak the same language . T h e y m o u rn the d im in is hm e r o f 
favo rs fo r th e grea t m id d le  class. C e r ta in ly  the re are sensitive 
and pe rcep tiv e men a t headqua rte rs and in d ie  he 'd , b u t the re 
are m o re w h o say, in e ffec t, th a t subsistence hun te rs have ne i­
th e r the r ig h t n o r the need to be trea te d p re fe re n t ia l ly  in the 
a llo c a tio n o f scarce resources, an d w ho op en ly p ro c la im  th a t 
the issue o f subsistence m us t su re ly fa ll som ewhere be tween ba ­
lo ney and a s in is te r p lo t . O r so i t w o u ld  seem when G am e D i­
v is io n D ire c to r R on S om e rv ille is quo te d in the A ncho rag e 
Times as h a v in g to ld  a g a th e r in g o f the A la ska O u td o o r Associ­
a t io n  th a t th e subsistence issue is “ a fro n t to cove r the deals and 
the u n h o ly a llia n ce be tw een llte  N a tive s and p re se rva tio n is ts .”  
A n d  so it w o u ld  seem when G am e Boa rd m em be r J im  Rea rden 
is q u o te d in  the Fa irb a n ks Daily Neuis-Mincr its say ing th a t sub ­
sistence w o u ld  n o t be a rea l conce rn in the villages i f  i t were no t 
fo r the ag ita tio n s o f “ fu l l- t im e , p a id  em p loyees”  o f such “ spe- 
c ia l- in le re s t g ro u p s ”  as the R u ra l A la ska C om m u n ity  A c tio n  
P ro g ram  (R u rA L  C A P ) an d the A la ska F ede ra tio n o f Na tives . 
So the w a r goes on . A n d  no end in  s igh t.

D e l t a  S p r in g t im e

T h e  way the o ld  Y u p ik  Esk im os used to te ll i t , R aven crea ted 
the ea rth an d then raked the la n d w ith  his ta lons , an d th a t is 
how the g rea t rive rs o f the Y u k o n and th e K u s ko kw im  fo u n d
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th e ir w ay to the B e rin g Sea. R aven d id  w c lj, fo r o th e rw ise the re 
w o u ld  never have been th is vast p la in  b u i l t on the r iv e rs ’ sed i­
m en ts , s p ra w lin g  across weste rn A la s ka from  K u s k o k w im  B ay 
to N o r to n  S ound . T h e re  w o u ld  neve r have been these w in d in g  
s loughs an d lakes an d po tho les by th e thou sands spe ck lin g th e 
tu n d ra  from  the K i lb u c k  M o u n ta in s  n o r th  to the N u la to  H il ls . 
A n d  p ro b a b ly , too , the re w o u ld  ne ve r have been th is w h ir r in g  
o f fe a th e re d w ings in the s p r in g t im e as R a ve n ’s m u lt i tu d in o u s  
c h ild re n — b ra n t and scaup and e id e r an d o ld sq u aw  an d p in ta i l 
and tea l, em pe ro r and w h ite - fro n te d  an d C a na d a geese— cam e 
dow n from  the flyw a y to nest in the tussocks w he re th e Y u p ik  
c rou ch ed , w a it in g  w ith  his qilamitaaq. F o r R aven ha d ta u g h t 
the E sk im o h u n te r how to ca tch a lo w - f ly in g  b ird  w hen his 
fa m ily  was h u n g ry fo r fresh red m ea t. R aven had show n h ow  to 
m ake w e ig h ts o u t o f w ha le b on e o r w a lru s iv o ry . E ach o f five 
w e ig h ts was tie d to a b ra id e d s inew , an d th e sinews were fas­
tened at th e ir u nw e ig h te d ends to a s in g le g r ip  m ade o f w in g  
feathers . W hen the h u n te r h u r le d  his qilamitaaq a lo f t , th e sinews 
cu t th ro u g h the a ir lik e w h ip s , an d woe to th e d u c k o r th e goose 
th a t happened to gel in th e ir w ay . T h is  is how  R aven tu rn e d  
the Y u p ik  peop le in to  w a tc rfow le rs . T h e y were good a t it , too ; 
th o u g h no t as good as they w o u ld  he a f te r R aven and th e qila- 
milaaq were rep la ced by R em in g to n  an d his sho tgun .

I t seems a place m ore s p le n d id fo r b ird s th a n fo r peop le , the 
Y u k o n -K u s k o kw im  D e lta . F if ty  th ou sand squa re m ile s— an 
area the size o f N ew Y o rk S ta te— and h a lf o f i t w a te r, ru n n in g  
to th e sea o r poo led in ponds and c u to f r rive rb ed s ru n n in g  no ­
w here . E xcep t fo r w i l lo w  and a ld e r, an d sp ru ce a lo n g th e u p ­
la n d reaches o f the tw o m a in rive rs , trees eschew th e D e lta , 
le a v in g it ins tead to moss an d lichens , to grass an d sedge. As fo r 
m am m a ls , a p a r t from  peop le , th e re are seals a lo n g th e coast 
and fu rb ca rc rs in la n d . B u t moose and c a r ib o u are u n com m on 
in the low la n d s , and those th a t occa s io n a lly d r i f t in to  the 
dow n s tre am  c o u n try  a rc rega rded as m ig ra to ry  ab e rra tio n s . 
C o n s id e r in g such c ircum s tances , an O u ts id e r m ig h t w o nd e r 
w h y the an c ie n t Y u p ik s selected th is sparse c o u n try  fo r th e ir 
h om e la n d , an d w h y so m a n y c o n tem p o ra ry ones choose to re ­
m a in . W he n the firs t w h ite s— th e gussuks— began to pon.c op
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th e rive rs in  th e ir w ha le b oa ts , ten th o u sa nd E sk im os were l i v ­
in g  on th e D e lta . N ow  th e y are seventeen th ou sand . T h e y  liv e  
in  v illages ca lle d P la t in u m  and P ilo t S ta t io n  and N ig h tm u tc  
and A n ia k  and Russ ian M is s io n an d C ro o ked C reek , and fo r 
th e most p a r t tl.e y subsist on sa lm on . T h e  sa lm on are d r ie d  on 
racks in  the sun . A f te r a lo n g w in te r o f e a tin g  d r ie d  fish , the 
Y u p ik s are eager fo r sp r in g . W he n s p r in g  comes to  the D e lta , 
the Y u p ik s kn ow  th a t fresh red m ea t c a n n o t be fa r b e h in d .

T h e y  say th a t th e firs t b ird s a rr iv e  a t th e ir ne s tin g g rounds 
even w h ile  snow s t i l l covers the tu n d ra  an d the ponds rem a in 
locked in  ice. O ne h u n d re d an d seven ty species have been 
s ig h te d in  the D e lta , shore an d w a te r b ird s m os tly m aybe as 
m any as to o  m il l io n  in d iv id u a ls  in  a g iven season. O f a ll swans 
w in g in g  th e P ac ific ( lyw a y , e ig h t o f t t are be lie ved to nest in  
the Y u k o n -K u s k o kw im  D e lta . A n d  e .gh t o f ten o r '.he c o n t i­
n e n t ’s em pe ro r geese nest here , lo o . D u r in g  fa ll m ig ra t io n , some 
b ird s from  the D e lla  set course fo r, and u lt im a te ly  to u ch dow n 
on , most o f the C a n a d ia n p ro v in ce s , a l l o f th e con tig u o u s 
U n ite d  S la tes , M e x ic o , C e n tra l a n d S ou th A m e r ic a , m any o f 
th e P ac ific is lands, a n d m u ch o f eastern A s ia . T h e  U .S . F ish 
an d W ild l i fe  Serv ice guesses th a t now he te else in the w o r ld  is 
the re an area o f s im ila r size “ as c r it ic a l to so m an y species.”  

M ig ra to ry  g am e -b ird h u n t in g  re g u la tio n s fo r A la s ka are 
p rom u lg a te d b y the F ish and W i- ld life  Serv ice ; and b y O u ts id e 
s tanda rds , f 1, > are fa ir ly  lib e ra l. In  th e D e lta  reg io n , th e t 'ason 
fo r wa le rfov .1 ru n s from  S ep tem be r 1 to D ecem be r 16 . T h e  
d a ily  bag lim its  are ten to fifte e n ducks , d e pe nd in g on the n e - 
cies; fo u r w h ite - fro n te d  o r C a na tla geese, s in g ly o r in aggrega t ■; 
six em pe ro r geese, fo u r b ra n t, an d tw o cranes. Researchers f ig ­
u re th a t h a l f o f a ll the w a te r fo w l ha rves ted th ro u g h o u t A la ska 
in  the course o f a yea r are ta ken in  th e Y u k o n -K u s k o kw im  
D e lta , w h ic h  h a l f adds up to a b o u t 125 ,000 b ird s . O f these, 
most are shot o u t o f season, in  th e sp rin g . In  a s tu d y o f harvest 
pa tte rn s in  the m id - 1960s, D a v id  R . K le in  o f the U n iv e rs ity  o f 
A la ska fig u re d th a t the ty p ic a l Y u p ik  h u n te r p ro b a b ly  k ille d  
ab ou t seven ty -e igh t ducks and geese each yea r, and th a t m ore 
th a n h a lf o f these were ta ken d u r in g  th e il le g a l s p r in g  season. 
N ow adays , the in d iv id u a l harvest m a y be even h ig h e r. A n d  the

to ta l ha rves t most c e r ta in ly  is. S ince 1964 , th e h um a n p o p u la ­
t io n  o f the D e lta  has do u b le d , a n d some dem og ra phe rs cxp t c l 
it to  to p fo r ty  th ou sand by th e yea r 2000 . I f  i t sh o u ld , a n d  i f  t ic 
ha rves t sho u ld increase p ro p o r t io n a te ly , D e lta  hu n te rs c o u ld  
be ta k in g  m o re b ird s th a n th e resource can sa fe ly a f fo rd  to  lose.

F o r c e r ta in  ch am p io n s o f the subsis tence li fe  s ty le , i t is d i f ­
f ic u lt to p la ce m uch s lock in the d o u r p ro je c t io n s w hen -d u cks 
and geese seem to rise lik e th ic k  c lo ud s o f sm oke across the 
D e lla  ho r iz o n . O nce , in W ash in g to n , D .C ., I ra ised the ques ­
t io n o r num be rs w ith  a lo b b y is t fo r one o f the A la s ka n N a tiv e  
o rg a n iza tio n s , an d he sa id to me: “ I t c a n ’ t happen . T o  m ake a 
den t in  those b ird s , y o u ’d need a b a tte ry  o f G a l l in g  guns in 
eve ry v illa g e .”  A n d  ye t in  some v illages , th e re are hu n te rs w ho 
fea r th a t i t can happen ; th a t, in  fa c t, a g re a t d im in is h m c n t o f 
num be rs has a lre a d y begun . N o t necessarily because o f sho t­
guns on the D e lta ; because o f w h a t is h a p p e n in g to th e b ird s 
O u ts id e . A t th e D e lta v illa g e o f H o o p e r Bay , R aph a e l M u r ra n  
sa id to me: “ A c c o rd in g  to the o ld e r m en , each s p r in g few e r an d 
few e r o f the b ird s com e back from  where th e y have w in te re d . 
T h e re is m u ch stress on the b ird s in  th e sou th . L o o k a t C a li fo r ­
n ia . A l l chem ica ls a n d p o llu t io n , a n d they f i l l the marshes w ith  
cem en t. A n d  dow n th e re are m a n y s p o il hun te rs . T h e y  o u t­
n um b e r us. T h e y  la ke m o re b ird s . W h a t use do th e y have fo r 
the b irds? T h e y d o n ’ t need th em . T h e y  ta ke th em  fo r fu n . ”  

T h e re is cons ide rab le m is u n d e rs ta n d in g be tw een th e sub ­
sistence w a te rfow le rs o f A la ska an d the spo rtsm en O u ts id e . O r ­
egon ians and C a lifo rn ia n s , cam ou fla ge d in th e ir O c to b e r du ck 
b lin d s , also no te a d im in is h m c n t o f num be rs , an d th e y curse 
bush A laskans fo r sho o tin g “ th e ir ”  b ird s ou t o f season in  M a y . 
T h e  spo rts w o nd e r w h y the hu n te rs o f th e D e lta  c a n n o t h o ld  
th e ir fire  u n t i l th e firs t o f S ep tem be r. Y e t w hen th e h u n te rs o f 
th e D e lta  hea r th is c om p la in t , th e y a rc incensed. I ’d  be in ­
censed, too . By the firs t o f S ep tem be r, m an y o f the b ird s a re no t 
o n ly  o u t o f range b u t o u t o f A la s ka , a lre a d y 011 th e ir w a y to ­
w a rd the b lin d s o f C a li fo rn ia . T h e re  is also a m a tte r o f feathers . 
O u ts id e , the spo rts have th is th e o ry th a t Esk im os waste honke rs 
in o rd e r to m a rke t the gooscdown to E dd ie B aue r a n d L . L . 
Bean. In  th e Y u p ik  v illages , e lde rs no te yo u th s re tu rn in g  from
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A ncho rag e w ith  pa rkas and s leep ing bags lo fte d w ith  dow n , 
and , k n ow in g it is no t th ey w ho su p p ly the m a te r ia l, suspect it 
m us t be those w h ite - fa c c hun te rs a t the o th e r end o f the llyw a y . 
( In  fa c t, most o f th e dow n used c om m e rc ia lly  fo r ga rm en ts and 
s leep ing bags comes from  dom es tic geese in  C ana da , G e rm an y , 
an d the Peop le ’s R e p u b lic  o f C h in a .)

A n d  fin a lly  it vou ld seem th a t the b ir d  in the bush gets the 
can o f w o rm s , fo r the re is con fu s io n an d m isu n d e rs ta n d in g as 
w e ll in the m a tte r o f in te rn a t io n a l trea ties . A n  acco rd s igned in 
1 9 1C by the U n ite d  S tates and C a na da p ro h ib ite d  the h u n t in g  
o f most species from  M a rc h  10 to S ep tem be r 1 . A  1936 tre a ty 
w ith  M e x ic o ou tlaw e d the ta k in g o f ducks d u r in g  the same pe ­
r io d , b u t sa id n o th in g  o f geese o r swans, o r o f subsis tence , fo r 
th a t m a tte r. In  A laska , fede ra l fish an d w ild l i fe  agents were 
th o ro u g h ly  bew ild e red . O -.c yea r the re was to ke n en fo rcem en t, 
th e next yea r the re w a n ’ t. A t B a rrow , in i 960, th ey arres ted an 
E k im o fo r sho o tin g ducks o u t o f season. T w o  days la te r, 138 
o th e r Eskim os sho t ducks, th en presen ted themselves fo r arres t. 
A f te r some lega l m aneuve rin g , charges aga ins t a ll o f th em  were 
d ro pped . T h e feds w a rne d th a t fu r th e r v io la t io n s w o u ld  be 
prosecu ted . B u t th ey were no t, fo r the gam e wa rdens tu rn e d 
the o th e r way. A n d  now the re was an o th e r tre a ty , w ith  Ja p a n . 
I t p ro v id e d fo r subsistence use o f, m ig ra to ry  b ird s by A la skan 
In d ia n s and Eskim os, b u t no t by A leu ts o r bush w h ite s ; a n d it 
fu r th e r p ro sc r ib ed the ta k in g o f fow l d u r in g  th e ir p r in c ip a l 
nes tin g season. In  e ffec t, the tre a ty gave w ith  one ha nd and 
to o k aw ay w ith  th e o the r. N e x t cam e an ag reem en t w ith  the 
Sov ie t U n io n , w h ic h sanc tioned the ta k in g  o f m ig ra to ry  b ird s 
and th e ir eggs, u n d e r U .S . D e p a r tm e n t o f the In te r io r re g u la ­
t io n , by in d igenous A laskans fo r th e ir ow n n u t r i t io n a l and 
o th e r needs in rem o te villages. A n d  w h ic h also in sp ire d the 
U n ite d  S ta les and C anada to am end th e ir o ld tp iG  acco rd w ith  
s im ila r language . B u t be fo re th e S ecre ta ry o f the In te r io r can 
issue .subsistence reg u la tio n s le g a liz in g a sp r in g -s u n u n e r h u n t 
by bush A laskans— th e reb y g a in in g  some measure o f c o n tro l 
o ve r the ha rves t— the Japanese an d M e x ic a n trea ties m us t lik e ­
w ise be am ended . T o w a rd  th a t end , ne go tia tio n s proceed 
s low ly at the b a rg a in in g tab le . N o d o u b t -1110 d ip lom a ts in -

vo lvcd m ig h t act m o re e xp e d it io u s ly were th e y to spend a w in ­
te r in  a D e lta v illa g e , d in in g  on d r ie d  sa lm on , d re am in g  o f 
m ea l.
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Chevak is a D e lta  v illa g e lo c a 'e d h a lfw a y be tw een the m ou th s 
o f the Y u k o n and K u s k o kw im  rive rs . I t sits on a lo w  ’ iu fT above 
its ow n m eande r in g r iv e r , nameless on most m aps, a l >»t s ix 
m iles in la n d  from  the m u d fla ts o f H o o p e r Bay . T h e  p o p u la ­
tio n is th ree h u n d re d , m o re o r less. M o s t o f the peop le eat 
sa lm on and w h itc f is h  an d seal an d be rries, an d b ird s in the 
sp ring . A n d  the re is a lw ays some gtissok food at th e gene ra l store 
fo r those w h o can a ffo rd it . F o r those w ho , a f fo rd in g  it , can 
stom ach it.

T h e  b ird s had com e to C he va k ahead o f me. N ow  th e y were 
ou t 011 the tu n d ra  m a k in g th e ir nests. M o s t o f th e sho o tin g was 
over, at least fo r a w h ile , fo r th e firs t k in g sa lm on had ju s t been 
taken nea r H o o p e r Bay an d soon the fish w o u ld  be m a k in g 
th e ir ru n ; an d th e peop le had p u l aw ay th e ir sho tguns in o rd e r 
to ready th e ir boats and nets fo r the c ru c ia l ca tch . W c w a lked 
dow n from  the a irs t r ip  in to  the v illa g e an d s tra ig h ta w a y saw 
some b ird s th a t w o u ld  no t be nes ting . 'I hey h u n g from  the d t / -  
ing racks ups ide dow n , p lu c ke d an d b ro w n , and w r in k le d  by 
the sun— th e la yaw a y su rp lu s o f a ha rves t o f fresh m ea l. T h e n  a 
cool w in d  cam e o f f the r iv e r , an d th e d ry in g  b ird s tu rn e d  s low ly 
un de r the racks, each lik e a sm a ll ch icke n ch a rre d on a roa s tin g 
sp it.

C he va k is a re la t iv e ly  new v illa g e , d a t in g  to 19 5 1 . O ld - 
tim e rs s t i l l th in k  o f them se lves as the Qemirmuiit, the peop le 
from  the h ills , an d they rem em be r the p lace ca lle d K a s h u n u k , 
to the sou th , w he re the re were houses m ade o f d r i f tw o o d  and 
tu n d ra  sod, and eve ryone w en t to fish cam p a fte r the b ird s 
came in M a y , an d w hen it to o k a ll da y to reach th e ocean , 
go ing fo r seals, p u d d lin g  firs t w ith  the c u rre n t an d then aga ins t 
the t it le , ins tead o f an h o u r o r tw o w ith . th e  re v v e d - lip  pow e r o f 
a hu n d re d horses s lu n g from  th e back o f on e ’s boa t. G o in g back 
gene ra tions , th e re n re s ln r ic s o f Russ ian trade rs w h o exchanged 
th e ir li l ie s  fo r the Esk im os ' fu rs — how the b a rg a in was s tru c k



when the gussok he ld the r if le  s tra ig h t up , b u t t on the g ro und , 
and th e Y u p ik  tra p p e r p ile d his skins one up on a n o th e r u n ti l 
the stack o f fu rs was level w ith  the r if le ’s m uzz le . O n e s tack fo r 
one r if le . I t cost th a t m u ch , even then .

I t is d iffe re n t now , in C hevak , th o u gh no t a lto ge th e r. T he 
houses are m ade o f p lyw o o d and p a rtic le  bo a rd and ta r paper 
in the ec lec tic gussok s ty le o f po o r m a n ’s A ncho rage , o r A lb u ­
que rque , o r A p p a la c h ia . I t is no t an e ffic ie n t w ay to live , w a rm , 
in  the suba rc tic ; b u t it is the way now nonetheless— sod in su la ­
t io n h a v in g been decreed un su ita b le fo r c iv il iz e d  peop le ac­
c o rd in g to the w isdom  o f m iss ionaries and go ve rnm en t m ed­
d lers ove r the years. A n d  besides, the re is o il fo r the stoves, 
th ou gh w a rm th  m ay cost a sm a ll fa m ily  tw o hu n d re d do lla rs a 
m o n th , and o ften more. A n d  there is the b ig  gene ra to r o f the 
A laska V illa g e  E le c tr ic a l C oope ra tiv e , fire d by N um b e r One- 
o il beside the gene ra l store , and the pow e r lines in  fro s tp ro o f 
con du its ru n n in g  a lo n g the boa rdw a lk s and in to  th e houses to 
lig h t the lan tps and service th e freezers w he re some o f the w ild  
foods are stored.

T h e re  is te le v is ion in Chevak . I t comes by re la y o u t o f 
Bethe l, th ough a t the tim e o f m y v is it it was no t in  op e ra tio n . 
T h e  tra n s la to r dev ice , the v illa g e ’s ce n tra l rece ive r, was on the 
fr it z  an d the v illa g e cou n c il had vo ted no t to re p a ir i t , at least 
fo r the d u ra t io n  o f the sum m d r. I was in fo rm e d th a t the dec i­
s ion was in the best in te re s t o f the c h ild re n . T ru e , the re was 
m uch to be lea rned from  te le v is ion ab ou t the w o r ld  O u ts ide . 
B u t te le v is ion was best fo r the w in te r , to keep th e c h ild re n 
qu ie t and ou t o f m is ie f indoo rs . N ow the days were lo n g and 
w a rm , and it was be tte r th a t the c h ild re n lea rn a th in g  o r tw o 
ab ou t th e ir ow n ou ts id e w h ile  the Sonys and S y lvan ia s stood 
d a rk ly  s ile n t in the corners o f the th in  fram e houses. A n d  as I 
s tro lle d th ro u g h the v illa g e th a t firs t even ing , I w a tched the 
c h ild re n  in sca tte red groups c h a tte r in g  d e lig h te d ly , each in d i­
v id u a l ta k in g his o r he r tu rn , a t w ha te ve r they happened to be 
p la y in g , w ith o u t the peevish c om pe tit iv e b a w lin g  1 gene ra lly 
associate w ith  prcpubcscen ts gam in g in the backya rd s o f m y 
ow n experience . “ H i ! ”  they ca lle d in  E ng lish w hen they spied 
me w a tc h in g . “ W h a t ’syour ,,am e? " D a rk eyes and ru d d y  cheeks
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tu rn in g  m y w ay . T um m ie s fu l l o f b ir d  m ea t, p ro b a b ly . T o o  
young ye t to w o nd e r ab o u t trea ties an d re g u la tio n s , o r ab o u t 
the forces th a t w o u ld  soon be p u ll in g  th em , one w a y o r a n ­
o the r, be tw een th e o ld  an d th e new . T h e  gen tle peop le , I re ­
m em bered someone say in g o f the Y up ik s . T h e  gen tle s t in the 
harshest o f a ll possib le • o rlds .

“ M y  fa th e r saw th e ocean as a p la te .”  I t was m ea lt im e , and Leo 
Moses sat at the k itc h e n ta b le o f his hom e in  C hevak . W ith  the 
•ips o f h is finge rs , he l ig h t ly  to uched the edge p f a p la s tic d in ­
ne r p la te set be fo re h im . R es tin g in th e cen te r o f the p la te were 
a bow l o f fish soup and the b rca s i and th ig h s o f a d r ie d  p ta rm i­
gan. T h e  linge rs tip to e d  across the p la s tic to the food . “ T h e  
ocean was a p la te ,”  he sa itl, “ and you a lways lo o k the firs t b ite  
from  the edge t. ia t was closest to you .”  T h e finge rs lo o k h o ld o f 
a p iece o f the b ird  and he ld i t u p fo r his in spe c tio n . “ W e were 
to ld  never to fin is h a ll the food th a t was in th e p la te ," he w en t 
on. “ T h e  b ig one, ou t there . T h e  ocean. W c were to ld  no t to do 
th a t so the re w o u ld  a lw ays be som e th in g le ft fo r to m o r ro w .”  
Leo Moses sta red fo r a lo n g tim e  at th e piece o f m ea t, an d then 
he sa id , “ Excuse m e ,”  an d a te it . W a tc h in g , I w onde red i f  the 
apo log y was be in g o ffe re d to us. O r f  the b ird .

Moses is an un com m on E sk im o in th a t he has tasted no t 
o n ly  o f the w h ite  m a n ’s w o r ld , b o th  In s ide an d O u t , b u t also o f 
the b it te r sauce o f m a k in g  reg u la tio n s . Eor a tim e , by a p p o in t ­
m e n t o f fo rm e r G o ve rn o r W il l ia m  Egan , he sal as a m em be r o f 
the then jo in t B oa rd o f Fish an d Gam e. I t was a p a in fu l e xp e r i­
ence. “ T h e re  were laws th en th a t we were v io la t in g  and a rc s t i l l 
v io la t in g , ”  he said. “ L ik e b a r te r . ”  I in le t ru p tc d  to e xp la in  th a t 
it was m y u n d e rs ta n d in g th a t tra d e an d b a r te r o f w i ld l i fe  was 
now pe rm iss ib le u n d e r tin  c- •-••ml d e f in it io n  o f subsistence, 
b u t he dism issed the in fo  c rim ps he fe ll th a t w h ile  the
la nguage o f the law  u iig h  im v ^ -.••anged, the in te n t in Ju n e a u , 
s t i l l , was to res tr ic t th e E sk im o ’s b a r te r in g  cus tom . As i f  n o th ­
in g had changed , lie sa id , “ T h e  law says you canno t b a r te r 
subsis tence food . B u t it is o u r way. W h a t is the d iffe rence? 
S a lm on o r m oney . T h e y are th e same.”



“ E xcep t th a t you can ca t ( lie sa lm on ,”  I sa id .
“ H u t l i r s l you m us t b u y the n e t , " lie  re p lie d . W ith  

m one y .”
W as th e re no need, th en , fo r an y regu la tio n s? S ho u ld the 

peop le be a llo w e d to take w ha te ve r, w heneve r they wan ted?
“ O f course n o t , ”  sa id Moses. “ T h e re  must be regu la tio n s , 

b u t th ey m us t m ake sense. I t ’s no t lik e i t used to be in  the o ld 
days. T h e re  is 110 lo ng e r p le n ty o f e v e ry th in g le ft o u t the re . You 
hea r o f w a n to n waste. Sure , b u t w e ’ re no t w as tin g . Y ou have 
m o re th an you need, you share it . O f course— b ird s . Some are 
ju s t k i l l in g  o l f too m any . I know  dam n w e ll th e y ’ re not -hut 
h u n g ry . G ood th in g  sho tgun shells are r is in g in cos t.”  H e 
laughed , th e n cam e ou t o f it , sud de n ly , w ith  a frow n . "W h y  «-e 
the geese d e p ic t in g  so fast? In  m y tim e , w hen I was you '^g , 
the re used to be lots. Crest! R ig h t now , you go o u t h u n t in g  and 
you see a few Hy ing a ro u n d . W h a t is .th e re go in g to be tw e n ty , 
th ir ty  years from  now? I t ’s a jo y  to k i l l (hose an im a ls , to eat 
(hem , b u t how do you preserve enough so th a t eve ryb od y w il l 
be satisfied? A n d  cranes. C ranes a rc go in g dow n , too. M a n , 
the re used to be cranes ju s t lik e  m u s ic ." Moses lif te d  his face 
tow a rd th e ce ilin g , m im ic k e d the c rane w ith  a g u t tu ra l cry . 
A n d  was s ile n t fo r a w h ile  be fo re say ing , “ W e ’re in  a race 
w ith  a d y in g  w o r ld . N o t here so m uch . T h e re ’s a lo t you can 
sec f ly in g  from  here to B c th d , and from  B e th e l to A n c h o r ­
age, and A ncho ra g e to Jun ea u . T h e re ’s a lo t o f la n d here 
in  A laska no one has eve r set foo t on . N o one. B u t w hen I 
Hew from  T a c om a to D .C ., I lo ok dow n the re and the w ho le 
ea rth is ju s t lik e  a checke rboa rd . I get lost o u t there . Sure. 
W e ’re ta k in g  a lo t m o re th a n we used to . Befo re the sho tgun 
tim e , we were to ld , ‘ D o no t re jo ice th a t the b ird s are fly in g , 
lo r they a re n ’ t go in g to ru n ic  fa ll in g  dow n on you .’ N ow , 
because o f the e q u ipm e n t, the sho tguns an d (he o u tb o a rd  
m o to rs , w hen th e geese m o ll (he boats go o u t the re an d ge l 
a ll they w a n t. A n d  th e re ’s a lo t m o re fam ilie s th a n we had 
years ago, too. T h e  p ro b lem  is, w h a t w i l l we eat i f  we d o n ’ t 
w a tch ou t w h a t w e ’re do ing? Some peop le d o n ’ t th in k . T h e y ’re 
a liv e , b u t ju s t d a y to day . T h e y  d o n ’ t kn ow  how to look 
to the fu tu re .”
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V illa g e  elders sha re Leo Moses’s conce rn lo r th e fu tu re , as 
we ll as his reverence fo r th e past. T h e  o ldes t am ong th em  is Joe 
F r id a y , w ho was seventy-seven the s p r in g spoke w ith  h im  in 
Chevak , one o f the las t o f th e K a s h u n u k p jp le . D a v id  F r id a y , 
his son, tu rn e d the E ng lis h in to  Y u p ik , an I back ag a in , as we 
sat by the stove. I h a d a fe e lin g o f re d u n d a n c y s it t in g  the re , as 
a ll O u ts id e rs w ho com e to C hevak to le a rn o f subsis tence even ­
tu a l ly  w in d  up beside th e F r id a y stove . C ong ressm an M o r r is  
U d a ll, the d -2 a rc h ite c t, had low e red his s ix - fo o t- fo u r fram e 
th ro u g h th is same do o rw a y to speak w ith  Joe F r id a y , a n d , fo r ­
g e tt in g the scale o f an E sk im o ’s house, c racked h is head on the 
do o r jam b go in g o u t. M em be rs o f the en to u rag e were am used, 
fo r across the o b s tru c tio n  a b um p e r s tic k e r p ro c la im e d th e F r i­
days ’ a lleg iance : “ Save A laska 's W ild e rn e ss .”  As U d a ll w en t 
o u t, he sa id he was g ra te fu l fo r (he rem in d e r.

I lea rned th is a b o u t Joe F rid a y . W hen schoo l is in session in 
C hevak , tw ice each week he leaves the s ide o f h is s tove an d goes 
dow n (he b o a rd w a lk to the classrooms to te ll th e ch ild re n  
ab ou t the o ld tim es a t K a sh u n u k , * bo u t the trade rs and the 
piles o f fu r , the wha les on the beach , th e jo u rn e y s by dogs lcd 
and kayak , the adven tu re s o f R aven , an d (he w ay it was when 
the stoves bu rn e d d r i f tw o o d , the lam ps we re f i l le d  w ith  seal o il, 
and w a lls were m ade o f tu n d ra  sod to tu rn  back th e w in d s o f 
D ecem ber. 1 lea rned th a t Joe F r id a y does no t te ll th e c h ild re n  
th a t th is is the way it can be aga in , o r even o u g h t to be, o n ly 
th a t th ey shou ld know  th is was th e way th e ir g ra n d p a re n ts had 
com e, and th a t the th in g s o f the la n d an d the sea— o f th e a ir , 
to o — were the E sk im o ’s s tre n g th , a n d a lw ays w o u ld  be, u n t i l 
th ey were Esk im o no m ore . S ho u ld it eve r com e to (h a t. A n d  
som etim es, w hen schoo lboys arc o f a c e r ta in  age, Joe F r id a y in ­
v ites them  to jo in  h im  and the elders at the qtisgiq, th e lire  
ba thhouse th a t is sunk in (he g ro u n d , w ith  a deep p it fo r the 
w illo w  logs, the ho t sm oky a i r flu s h in g (he senses, (he hun te rs 
im p a r t in g  the w isdom  o f th e ir a c c um u la te d years. T h e y  w o u ld  
speak o f the b ird s , an d how each h u n te r had to be ca re fu l to 
dress h im s e lf in (he co lo rs o f the tu n d ra , th en c ro u c h in g and 
us ing o n ly  one ’s vo ice to b r in g  the b ird s in to  range . T h e n , on 
the tu n d ra , w hen the b ird s were on th e ir nests w i th  eggs, it was
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sa id th a t “ the w ho le w o r ld  is fo od .”  B u t now  such a th in g  is 
sa id o n ly  in th e qasgiq. N ow , w ith  sho tguns and baskets on the 
tu n d ra , to  say such a th in g  w o u ld  n o t o n ly  be foo lish . I t  w ou ld 
m ake peop le sad.

A la ska , as anyone w h o is n ’t a T e xa n m ig h t a lre a d y have 
guessed, is a s ta te o f supe rla tives . A m o n g  o th e r d is t in c tio n s , it 
has th e h ighes t pe r c a p ita  in com e in  the n a tio n , a fast tw o 
th ou sand bucks beyond the U .S . average. A n d  i t used to be 
h ig h e r , p ro p o r t io n a te ly , w hen p o in ty - to e  boots were ta k in g  a 
sh ine o f f l h c  p ip e lin e  be tween P ru dhoe Bay and V a ld e z . T h e 
bucks com e and the bucks go, also w ith  d is t in c t io n , fo r A laska 
ma tches its b lu e - r ib b o n  incomes w ith  a cost o f liv in g  h ig h e r 
th a n th a t o f an y o th e r s ta te in the U n io n . S h e lf prices on some 
item s in A ncho ra g e are Go pe rcen t h ig h e r th a n in Sea ttle ; in 
B e the l, 40 pe rcen t h ig h e r th a n in  A ncho rage . By the tim e a box 
o f cerea l o r a g a llo n o f gaso line reaches C hevak , the va lue o f the 
S ea ttle d o lla r m ay have de fla te d 130 pe rcen t. W h ic h  m ig h t be 
accep tab le i f  'h e re  were adequa te in com e in Chevak . B u t there 
isn ’ t. F o r m o re th a n h a lf o f the N a tiv e  fam ilie s o f the Y u ko n - 
K u s k o kw im  D e lta , incom es fa ll be low the n a tio n a l b o tto m  line , 
o the rw ise know n as the P ove rty Leve l. 'F l ic  fig u re fo r N a tiv e 
p o v e r ty .statew ide, as measured b y (la m ily  do lla rs , is nea rly 40 
pe rcen t. So here in th is grea t w e a lth y s ta le are these ga p ing 
holes in to  w h ic h go ve rnm en t s licks its w e ll iu e  and food s lum p 
prog ram s . A n d  Raven o n ly  know s how m uch m o re it m ig h t 
cos t— T o m  L o n n e r guessed H too m i l l io n — i f  most o f the poo r 
ones d id  no t a lre a d y p re fe r to he lp p lu g  the holes w ith  th e ir 
sho tguns and .i l lc s  an d nets.

S om e o f th e spo rts in Fa irb a n ks and A ncho rag e do no t like 
to dw e ll in te lle c tu a lly  on th is side o f the bush econom y. T h e y 
seem to p re fe r to t ra l l ie  in tales o f Esk im os at B a rrow  t id in g  in 
ta x icabs , fu ll- fa rc , to the sea to shoot at ducks; o f hu n te rs from  
A n a k tu v u k  Hy ing in cha rte re d planes, cou rtesy o f the Bu reau o f 
In d ia n  A ffa irs , to s lm u i at ca r ib o u ; and n f T l in g i l fishermen on 
h o lid a y in I la w a ii, s u r f in g on a su rfe it o f cash Irom  the sa lm on 
o f A la s k a ’s Sou theas t. T h u  sports like to see it th a t way. T h e re
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are sports w h o d r iv e  ta x is in  N ew Y o rk C ity . T h e  w a y th e y te ll 
it, the peop le o f H a r le m  have ro c k in g cha irs on Easy S tree t. 
Because once o r tw ice the re was th is b la c k m an in  a C a d illa c  
ou ts ide the P laza H o te l, an d the sun ju s t happened to spa rk le 
on the rings on his finge rs w hen the cab b ie c ru ised by . I su p ­
pose some peop le see o n ly  w h a t '.hey w a n t to  see. .

In  the bush , n o th in g  is easy. N o t now . F o r i f  one takes a jo b  
fo r cash wages, th en he has scan t tim e fo r th e h u n t in g . A n d  i f  
one does nul have a jo b , o r in com e fro n t fu rs o r fish , th en he 
may have a ll ( lie tim e in the w o r ld , b u t no t enough cash to 
hun t. C ons id e r the facts as assembled by M ic h a e l N ow a k , a re ­
searcher w ho spen t five summ ers on N u n iv a k  Is la n d , sou thw es t 
o f H o op e r Bay , a p p ra is in g the hun te rs o f M e k o ry u k . A t the 
lim e o f his obse rva tion s , ab ou t th ree qu a rte rs o f the m en were 
em p loyed , fu l l - o r p a r t- t im e , m o s tly in sm a ll p u b l ic  w o rks p ro j­
ects. N ow a k ’s o b je c tiv e was to asce rta in the cost to these m en o f 
a c q u ir in g  (on ho lid a y s and weekends fo r th e fu l ly  em p lo yed ) 
abou t 2,000 pounds p e r fa m ily  o f t r a d it io n a l E sk im o foods. In  
his c om pu ta tio n s , e q u ipm e n t expense was am o rtiz e d o ve r a 
“ p r im a ry  life -s p a n ”  o f fo u r years (a t 1975 prices). T h e  check lis t 
in c lu d e d a .222 r il le  a t $ 190 , a 12 -gauge sho tg u n a t $230 , a n d a 
20-gaugc at Si Bo; one boa t, w ith  tw o ou tb o a rd s an d fue l tanks , 
at abou t $2 ,200 , p lu s m a in te n an ce ; a snowm ob ile a t $ i,U oo ; a 
fishne t at $ 12 0 , and assorted lines and lu res fo r ta k in g lum co d 
th ro u g h the ice in w in te r . A m m u n it io n  fo r the th re e weapons 

was ca lcu la te d at the ra le o f abou t Hull fo r s ix ty shells, a n ti fue l 
fo r the engines at S t . to  a ga llo n . N ow ak (hen s h u flic d these ex ­
penses in to  five separa te decks o f subsis tence a c t iv i ty : the ta k ­
in g o f seal, re in d ee r (ha rves ted by p e rm it from  a m anaged he rd 
on N u n iv a k Is la n d ), sa lm on , tom cod , an d b ird s , a n d cam e up 
w ith  l l ic  fo llo w in g  resu lts .

T o  k i l l five seals fo r 620 pounds o f dressed m eat an d o il, the 
M e ko ry u k h u n te r had to spend #8 12 . T h e  cost pe r p o u n d : 
$ 1 .3 1 . T o  k il l fo u r re indee r, to ta l w e ig h t 400 pounds , $4f,o. A n d  
cost pe r p o u n d : $ 1 . 13 . T o  net 375 pounds o f sa lm on , d r ie d  
w e ig h t, KfyJfj. Cost pe r p o un d ; H i.40 . T o  c a l l ' l l 250 pounds o f 
tom cod , $ 150 . Cost pe r p o un d : Ho.Go. A n d  to la ke 25 geese, Go 
ducks , and 25 p ta rm ig a n , Hollfl. (lo s t pe r p o u n d ; $ 1 .9 1 . N ow ak
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f ig u re d a ll th is h u n t in g  an d fis h in g added up to ab o u t 76 days 
a fie ld pe r hu n te r- fis h e r. B u t the va lue o f m an -h o u rs was no t feu 
in to  the c om pu ta tio n s .

So, w h a t d id  i t a ll mean? T o  N ow a k it m ean t t h ile 
subsis tence was cos tly , it was fa r less cos ily th a n  the ar-
kc t she lf. W h ile  the p ric e o f fresh, frozen , a n d canned g.ssok 
meats an d fish ave raged o u t a t $ 2 .19 a p o u n d , th e M e ko ry u k 
h u n te r ’s gam e ave raged 5 1 .30 . A n d  N ow ak observed : “ In parts 
o f sou thw es te rn A la ska w he re in com e levels a rc low e r, the eco­
n om ic s ig n if ic a n ce o f t r a d it io n a l subsistence a c tiv it ie s is even 
grea te r. T h e re  a fa m ily  w ith  an in com e o f $4 ,500 , o b ta in in g 
a ,000 pounds o f t r a d it io n a l gam e, c o u ld save a l i t t le  ove r 39 
pe rcen t o f th a t in com e .”  T h e re was, how eve r, a c e r ta in  g rim  
prospect in  th is , fo r N ow a k also fo u n d th a t in f la t io n  was a f­
fe c tin g m a jo r e q u ipm e n t costs to a g rea te r e x te n t th a n g ro ­
ceries. I f  th e tre n d sho u ld acce le ra te , he w a rn e d , “ the present 
sav ings -rea lized th ro u g h p u rs u it o f t ra d it io n a l foods w i l l con ­
t in u e to d im in is h  u n t i l at such tim e in the fu tu re  th e y may 
cease to exist a t a l l . ”  In  w h ic h  case, shou ld it com e to th a t, the 
eos t-bene fit ra tio s m ig h t have to take som e th in g else in to  ac­
c o u n t— nam e ly , n u t r i t io n .

I t is a lops ided con tes t, gam e vs. gusxok food . Seal m ea t has 
ten tim es m o re iro n  th a n bee f docs. A  p ta rm ig a n  has tw ice the 
v ita m in  H o f a ch icken . S la c k iv steer aga ins t a moose, and O ld  
Bossie tu rn s ou t to have tw e lve tim es th e sa tu ra te d fa ts o f the 
w ild e r un gu la te , an d o n ly one th ir d  the p ro te in , g ram  fo r gram . 
S tack the steer aga ins t a c a r ib o u and the p o in t spread is even 
grea te r.

N u tr it io n is ts  have been fa sc ina ted and awed by the h igh - 
p ro te in , lo w -c a ib o h y d ra te  d ie t o f tra d it io n a l n o r th e rn  peoples 
ever since the e a r ly A rc t ic  exp lo re rs fa lte re d on scu rvy w h ile 
th e ir E sk im o gu ides rem a ined he a lth y a n d s trong . Possib ly the 
N a tiv e  s tom ach had evo lved b u t l i t t le , b io c h em ic a lly , from  
g la c ia l tim es w hen the re were few greens to eat. W ha te v e r the 
ad a p tiv e reason, fish and m ea t have a lw ays b ro u g h t v ig o r to 
A rc t ic  peop le . B u t some o f the o ld s tre n g th is go in g ou t o f them  
because o f th e w h ite  flo u r , th e sugared break fa s t cereals, the 
soda pop and can dy so m an y are now b r in g in g  hom e from  the
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giissok's she lf. T h e re  a rc b e tte r item s to choose from , b u t no t 
be tte r b y m uch . P rob lem s o f tra n s p o r ta t io n  an d w in te r supp ly 
are such in  the N o r th  th a t m an y o f the fo od s tu ffs m us t com e to 
the bush in  cans, a n d h a l f o f the con ten ts are c ith e r w a te r o r a d ­
d itive s , “ In  ru ra l A la s k a ,”  says M ic h a e l H o llo w a y , an A ncho rag e 
ph ys ic ia n w h o w o rks on N a tiv e  h e a lth  p ro b lem s , “ the re 's o n ly  
one w o rd to describe the im p o r te d  food . I t ’s ju n k . "

T h e  effects o f ju n k  arc b e g in n in g  to show am ong the 
you ng— in  anem ia , in d e n ta l cav itie s , in  o t i t is  m ed ia (the ear 
disease sa id to be tr ig g e re d , in  p a r t , b y h ig h suga r in ta ke ), in 
v ita m in  de fic ien cy . A  su rvey con du c te d fo r the Y u k o n -K u s k o ­
kw im  H e a lth  C o rp o ra t io n  by n u t r i t io n is t B a rb a ra K n a p p  o f 
B cthe ! fo u n d th a t the d ie ta ry  com po s itio n s o f five D e lta  v i l ­
lages, in c lu d in g  H o o p e r Bay , have, changed d ra s t ic a lly  o ve r the 
past tw o decades. C om p a r in g  he r ow n fin d in g s w ith  those o f a 
s im ila r su rvey in 19 6 1 , K n a p p  d iscove red th a t p ro te in  in ta k e 
had decreased o ve ra ll b y 50 pe rcen t, o n ly  to  be rep la ced by 
“ low  n u t r ie n t " ca rb oh yd ra te s . In ta k e  o f c a lc ium  and iro n  was 
w e ll be low  the recom m ended d a ily  a llow ance , an d dange ro u s ly 
so fo r w om en o f c h ild -b e a r in g  age. A n d  th is was o c c u r r in g  even 
am ong fam ilie s in  w h ic h a t least h a l f th e food eaten was o b ­
ta in e d from  th e subsis tence ha rves t.

T h e  effects o f ju n k a rc b e g in n in g to show , too , in ru ra l 
A laska 's r is in g ra te o f a lcoh o lism . N o t th a t e a tin g canned tu n a 
makes one an y m o re disposed to the b o t t le  th a n c a r ib o u does. 
I t is ju s t th a t the sw itc h in the s u p p ly systems— the s u b s t itu t io n  
o f fo od stam ps fo r fo ra g in g — leaves some o f the peop le w ith  
n o th in g  to do. A t a hea r in g in A nch o ra g e on M o r r is  U d a l l ’s 
House B il l 39 , the d -a iceb reake r, one o f those g iv in g  s ta te ­
m ents was D on M itc h e l l , an a tto rn e y fo r the A la ska F ede ra tio n 
o f N a tive s . M itc h e l l spoke o f the subsis tence resource, a n d w h a t 
it m ig h t cost to rep lace th a t i f  the resource were lost. M a ry la n d  
congressman G ood lo c B y ro n lis tened to M itc h e l l , th en w o n ­
de red a lo u d ab o u t fo od stam ps. “ W c arc ta lk in g , " sa id B y ro n , 
“ a b o u t a free food s tam p p ro g ram  fo r a ll Am e ric a n s w h o m ake 
less th a n fo u r th ou sand do lla rs a year. Y o u d o n ’t have :c  bu y 
a n y th in g  an y more . I t ’s g iven to you . W o u ld n ’ t th a t d ra w  in 
the food in d u s try ? ”
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M itc h e l l re p lie d : “ I d o u b t th a t ve ry m u ch w hen you are 
ta lk in g  ab ou t v illages o f tw o  o r th ree hu n d re d peop le w ay out 
on :h e end o f the econom ic food cha in . M o re  im p o r ta n t , even i f  
it d id , 1 th in k  the fu n d am e n ta l issue ab o u t subsis tence— and 
w h y N a tiv e  peop le are so upset ab ou t it , and th e y are no t upset 
ab o u t it because o f o u r s ta tis tic s a b o u t do lla rs — (is th a t ] the 
o n ly  reason those villages ex is t, the o n ly  pu rpose they have, is 
to a llo w  a conven ien t s ta g in g area fo r a g ro u p o f peop le who 
have live d to ge th e r ove r hund red s o f years to  get gam e in  th e ir 
area. I f  you take aw ay th a t fu n c t io n , the re is no reason to be 
the re . T h e seven a lc o h o l abuse p rob lem s in ru ra l A la ska arc 
un go d ly . I w o u ld n ’ t w a n t to sit a ro u n d a ll day re a d in g pape r­
back books and w a it in g  fo r someone to b r in g  me som e th in g to 
ear. I ’d go nu ts .”

‘ "I th in k , ”  said O h io  congressman J o h n S c ib e r lin g , “ it is 
very d if f ic u lt fo r a person w ho has neve r live d in a N a tiv e  v i l­
lage to com p rehend th a t th e subsistence life  s ty le is th e fo u n ­
d a t io n  o f the N a tiv e cu ltu re . I f  w c sub s titu te food stam ps, even 
i f  th e y are free, even i f  th ey are adequa te , even i f  we can ge l the 
food up the re , we have des troyed th e ir c u ltu re .”

A p rop o s o f go in g nu ts , a s to ry is to ld o f an E sk im o v illage 
on a n o r th e rn  r iv e r w he re th e elders w o u ld  as soon tu rn  back 
the c lock as w a tch th e ir peop le be wasted by too m u ch le isure . 1 
can no t vouch fo r the ta lc ’s accu ra cy , and since I do no t w ish to 
s la nd e r the p lace I sha ll leave it unnam ed . In  an y event, I am 
to ld  th a t some years ago the v illa g e co u n c il dec ided to take a 
g ia n t step fo rw a rd  in to  the Age o f P e tro le um  b y . in s ta llin g  
tanks fo r the storage o f he a tin g o il. T h e o il w o u ld  rep lace fire ­
w ood in  the v illa g e rs ’ stoves, a fte r conve rs ion o f the ha rdw a re , 
an d those w h o co u ld a ffo rd  the o il seemed d e lig h te d , fo r now 
they w o u ld no t have to fo rage by snow m ach in e o r sled fo r the 
logs th a t had w a rm ed th em  th ro u g h the co ld in tra d it io n a l 
tim es. T h e  firs t w in te r cam e and w en t, a n d th e second and 
th ird . T h e n the v illa g e c o u n c il m em !) began to b ro od . Som e­
th in g  had taken the happ iness ou t o? .e peop le . It w a sn ’ t a 
sho rtage o f m oney ; some o f th e m en h a il j j b s  on th e  p ip e lin e . I t 
was a surge o f d r in k in g  an d drugs and d ivo rce . T h e  cou n c illo rs 
w en t ab ou t kn o ck in g 011 doors, ask ing the peop le w h y it had
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come d ow n to th is . T h e n  th e y po o le d th e responses. A n d  were 
stunned to le a rn th a t some o f the peop le were tro u b le d  be­
cause, in  the fa ll and w in te r , the re was n o th in g  to do. Befo re 
the o i l tanks , some o f the peop le ha d spent as m u ch as h a l f o f 
th e ir c o ld -w e a th e r tim e g a th e r in g w ood . A f te r th e tanks , th e y 
sat in s id e th e ir houses, lo o k in g a t ca lenda rs . O r bo ttles .

“ W h a t ’s th e so lu tio n ? ”  a co u n c il e ld e r asked o f h is c o l­

leagues.
T h e  youngest re p lie d , “ S im p le . W e b lo w  up th e tanks and 

te ll th e peop le to go o u t an d get w o o d ."

G o in g  f o r  U g u r u k

I t is J u n e in K iv a l in a  011 the shore o f the C h u k c h i Sea, in  the 
la nd o f the s a ltw a te r peop le . I t  is th e tim e w hen th e sun is h ig h 
above th e d r i f t in g  ice an d the a ir is w a rm ; a lim e , too , fo r the 
sky to p la y tr ic k s on a s trange r. B eyond the lead o f open w a te r 
and the edge o f the ice , a grea t w h ite  w a ll loom s above the 
ho r iz o n , as th o u g h it were ca n tile v c re d on a cush ion o f a ir . 
L a n d w a rd , ove r the ba rre n h ills  be tw een K iv a l in a  and Cape 
K ru s cn s tc rn , ta l l m o un ta in s ho ve r lik e  fa raw a y c louds . T h is  is 
a pu zz lem en t fo r the s tra n ge r, to see th in g s th a t he know s can ­
no t poss ib ly be, fo r th e m o un ta in s in re a li ty  and substance are 
s ix ty rr..lcs beyond th e l im i t o f h um a n v is io n , screened b y th e 
cu rve o f the ea r th . W h a t is i t , th en , th a t makes such a l ia r o f the 
sky? T h e  E s k im o h u n tc rs  sm ile . I t is innipkak, they say in  In u - 
p ia t , the to ngue o f the N o r th , w h ic h is d ifi'c re n t from  Y u p ik . I t 
is the m irage th a t occurs w hen the w in d  is from  the west and 
s u n lig h t re fra c tio n causes an im age beyond the ho riz o n to 
ho ve r above it . Innipkak, now , is a ve ry good s ign . I t means th a t 
the su ccu le n t, re d -b e llie d A rc t ic  c h a r w i l l be ru n n in g  aga in 
dow n the W t i l ik  R iv e r ; th a t the leads w i l l be w id e n in g  in  the 
ro t t in g  sea ice; and th a t th e tim e has com e a t last fo r th e h u n t ­
ers to be ou t >n th e ir boa ts , as wc are , g o in g fo r uguruk.

Uguruk— th e bearded seal in gussok words , lirig iu itlius builmtus 
in  th e ta x o n om is t’s— com m ands a p lace o f h o n o r on the
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Esk im o 's lis t o f w i ld  foods. I t  is th e fa t te d  p ig  o f th e N o r th , bo th 
s tap le an d p ike de rlsistancc at th e sa ltw a te r peop le ’s ta b le . Cus­
tom , taste, and the a v a ila b i l i ty  o f species va ry som ew ha t, place 
to  p lace , so th a t am ong th e g ifts o f th e sea, i t is n o t a lw ays the 
uguruk th a t scopes the h ighes t. Some v illages p lace g re a te r m e rit 
w i th  the be lu ga w ha le , o the rs w ith  the cho ice pa rts o f the w a l­
rus. B u t in  K iv a l in a . the uguruk is a ll th in g s to a ll peop le , 
th o u g h la n d w a rd the B a rren G ro u n d c a r ib o u  is also im p o r ta n t, 
w hen c ircum s ta n ce an d gam e laws a llo w  i t to be had .

In  J u n e , the seals beg in to fo llo w  th e ice as i t recedes to the 
n o r th . T h e y  bask in the sun a t the edge o f the floes, each ad u lt 
w e ig h in g fo u r to seven h u n d re d  pounds (th e la rgest o f a ll the 
h a ir seals); and y ie ld in g , w hen ta ken , a grea t store o f fla v o r fu l 
m ea t, enough b lu b b e r to f i l l a b a rre l, and a to ugh yet p lia b le 
h id e from  w h ic h th e Esk im os fa sh io n th e ir snug mukluk boo ls—  
mukluk be in g the Y u p ik  w o rd fo r the bea rded seal. In  ea rlie r 
tim es , the h id e was also used to cove r the rib s o f the umiak, the 
o ld  sk in boa t th a t has now been rep la ced , fo r th e m os t p a r t, by 
the long , d o u b le -h u lle d w ood d o ry w ith  the eng ine o f m any 
horses an d the spoo r o f u n b u rn c d  h yd ro ca rb o n s awash in  its 
wake.

W c are c ru is in g sou th , now , th ro u g h the ja gg ed leads tw o o r 
th ree m ile s offshore . R a y H aw le y is a t th e whee l. H is son, 
A b n e r , sits ne x t to h im , w ith  b ip o cu la rs . In  the bow , in a w h ite  
pa rk a and ru b b e r h ip  boots , head tu rn in g  s low ly from  side to 
s ide as he scans th e ice, is Jam es H aw le y . A n d  D a v id  Swan is 
the re , too . T h e  e ld e r H aw le ys are b ro th e rs , m em bers o f one o f 
K iv a l in a ’s o ldest an d la rgest fam ilie s . I t is sa id in th e v illa g e 
th a t a ll o f the H aw le ys are g rea t h u n te rs , th o u g h poss ib ly 
Jam es is the greatest w hen the uguruks are ta k in g  the sun on the 
ice and his fast, f la t-s h o o tin g .25 /06 is close a t h a n d u n d e r the 
covered p row  o f the boa t. T h e re  is no d o u b t w ho is in  charge 
here, ye t no one speaks in  tones o f defe rence o r com m an d . In  
fa c t, no one speaks. Jam es p o in ts w ith  h is ha nd , th e boa t fo l­
lows. T h e  hand reaches back , finge rs spread w id e above the 
open pa lm , and th e eng ine stops. T h e  boa t d r i f ts  th ro u g h the 
w a te r. T h e re is a sound as from  a th ou sand fo u n ta in s , s low ly
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d r ip p in g . In  s h in in g d ro p le ts , the ice re tu rn s its e lf to th e glass- 

smooth sea.
H a w le y and Sw an c rou ch low in  th e bow o f the boa t. N ow  1 

can see the uguruk, a h u n d re d yards o u t from  the edge o f the ice, 
sleeping. I t is a b ig  one, p ro b a b ly  a b u ll . H aw le y takes his r if le  
from  u n d e r th e p ro w  and locks a ca r tr id g e in to  the cham be r. 
The d r i f t in g  boa t g r in d s l ig h t ly  aga ins t the ice. T h e  a n im a l 
raises its head . H aw le y leans fo rw a rd  and rests h is e lbow s on 
the p ro w  fo r su p p o r t. S teady . S teady now . T a k in g  his tim e to 
make sure the uguruk has no t been a la rm ed . K n o w in g  he canno t 
a fio rd to m iss th is tim e . N o t a f te r the p u p , the l i t t le  one a few 
m iles back , shot c lean b u t then lost in the w a te r, sunk. I f  it was 
the best o f lim es to be go in g fo r uguruk, it was also the w o rs t, fo r 
the ice -floe fo u n ta in s re n de r the seawate r fresh to a d e p th  o f 
tw en ty feet, and w h a t goes dow n in to  it , dep rive d o f sa line 
buoyancy , does no t soon com e up. W e tr ie d to re tr ie ve the pu p , 
u sing  a ba rb e d , w e ig h te d niksik lik e a g ra p p lin g  hook in (he 
w a te r, to no ava il. So m any seals arc lost, and few recovered , 
when they go lik e  (h is , H opp in g head-sho t in to  the u n b u o ya n t 
sea. T h e c r it ic s o f subsistence ca ll it w a n to n waste, as i f  the loss 
were in te n t io n a l. T h e  hun te rs ca ll i t bad lu ck . A n d  m o u rn the 
loss, n o t o n ly  fo r them se lves b u t fo r the a n im a l, b e lie v in g , as I 
am to ld  they do , th a t the life  o f an an im a l taken w i l l som ehow 
flow  on th ro u g h th e peop le w ho use i t , as lo ng as th e y use it 

w e ll.
T h e  reco il from  the .25/06 kicks a p u f f o f dus t o u t o f the 

shou ld e r o f H a w le y ’s pa rka . T h e  head o f the uguruk fa lls to the 
ice. T h e re is the brie fes t silence a fte r the sho t, excep t fo r the 
w a te r, d r ip p in g , an d then the echo comes back at us, b o u n c in g 
lik e a p in b a l l o f f the innipkak wa lls o f the C h u k c h i Sea. H aw le y 
snaps the bo lt o f his r if le  open and shu t, leans fo rw a rd across 
the p ro w — steady, s teady now — and squeezes o f f one m ore , fo r 
insu rance . N ow  the seal is su re ly dead. Even so, no one speaks.

T h e re is a ce rta in rh y th m  to subsistence in the N o r th  th a t is 
scored b y th e cyc le o f th e seasons. In  K iv a l in a  an d in  sca tte red
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cam ps a lo n g the C h u k c h i coast to w a rd  K o tz e b u e , each month 
o r tw o seems to o ffe r a specia l ha rves t o r , i f  n o t, a t least a time 
to p repa re fo r the neat. T h e  H a w le y b ro th e rs te ll o f th is, at 
does D a v id  Swan : an d the re is also th e sp le n d id monograph 
p re pa re d b y W il l ia m  and C a rr ie  U h l fo r the C oop e ra tiv e Park 
S tud ie s U n it a t the U n iv e rs ity  o f A la ska , a w o rk th a t examines 
the subsistence pa tte rn s o f the beach dw e lle rs o f th e Cape K ru - 
senstern area. P iec ing these w r it te n  an d o ra l rep o rts together, 
one m ig h t con s tru c t a ca le n da r ru n n in g  on from  uguruk »inie 
som ewha t lik e  th is :

J u ly  a n d A u g u s t, in  th e o ld  days, were the m o u th s fo r trade, 
c h ie f ly  w ith  the peop le o f th e N o a ta k V a lle y , in la n d . N ow , for 
those w ho can , the sum m e r is a tim e o f ha rv e s tin g cash. Some­
tim es the re a re jo b s in  the com m e rc ia l sa lm on fish e ry a t Ko tze ­
bue , o r w ith  th e U .S . Bu reau o f L a n d M a n a g em en t, figh tin g 
fires in the in te r io r . O ne sum m e r, seventeen o f the men o f K i­
v a lin a  w en t o f f to th e fire  lines, a n d th a t was a lo t, in  wages, 
even fo r a v illa g e o f tw o h u n d re d an d f i f t y  peop le . Summer, 
too , is fo r ha rve s tin g sou r do ck an d berries. T h e  sou r dock, a 
rh u b a rb - lik e  p la n t, is ready fo r p ic k in g  in  J u ly , a n d some fam i­
lies w i l l p u l aw ay as m uch as one h u n d re d po un d s o f it , lo r 
co c k in g , o r w i l l store it in ba rre ls an d sea lsk in pokes. R aw , sour 
dock fe rm en ts and is used fo r p ic k l in g  c e r ta in  fishes an d meats. 
N o sooner has th is been done th a n i t is tim e  to ha rves t b luebe r­
ries an d akpik, the che rished sa lm bn be rry w ith  its c itru s flavor. 
In u p ia l Eskim os are so fo nd o f akpik they w i l l tra v e l fa r afie ld , 
an d a t g rea t expense o f lim e  an d energy , to g a th e r it . G roups o f 
w om en w i l l go o f f fo r ten days, c am p in g an d p ic k in g  akpik, 
w h ile  the m en , the hun te rs , s tay at hom e m in d in g  c h ild re n . A 
h u n te r w i l l do even th a t, fo r akpik.

In  (he fa ll, S ep tem be r a n d O c to b e r , c h a r re tu rn  from  the 
sea to the W u l ik  and K iv a l in a  rive rs , and the peop le ta ke them  
w ith  lu res and nets. T h e re  a rc a few la te - f ly in g  geese a n d  (lucks 
also, I hough u n i us m any us In the sp rin g ; a n d o ffsho re , new ice 
b r in g s milchiq, the rin g e d seul, the little , cous in o f iiguiuk, Nuiv 
lu llu , the ca r ib o u , are lo o t in g  dow n fro n t th e passes o f the 
B rooks Range, tttt t l it is good to la ke them  a t th is tim e o f year 
w hen they are s t i l l fa t an d the m ea t is no t ye t too s tro n g from
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the ru t. A n d  dow n in  the lagoons o f C ape K ru se n s tc rn are 
white fish th a t , in aggrega te , can o n ly  be measured in  tons.

A cc o rd in g to the U h ls — an d to R o be rt Belous, a N a tio n a l 
Parks Serv ice specia lis t w ho flew  ch a r te r w ith  me one da y ove r 
the K ru sen s tc rn lagoons— the sa ltw a te r peop le have deve loped 
an ingen ious m e thod o f e x p lo it in g  these w h ite fis h . A n d  na tu re 
does most o f the w o rk . T h e  w h ite fis h c o n e  to th e lagoons in  the 
spring, flushed from  the m ou th s o f th e K o b u k  and N o a ta k 
rivers by the crest o f th e runo fT and ca rr ie d b y i t to th e cape • 
across K o tzeb ue S ound . H e re , th e fish e n te r th e lagoons 
th ro ugh m e n  sloughs, and spend the sum m e r subs is tin g on in ­
sects. A n d  w h a t the w h ite fis h d o n ’ t kn ow  w i l l u lt im a te ly  h u r t 
them , fo r some lagoons in  the sum m e r soon becom e traps.

I t happens like th is . W he n th e fish fin d  the open sloughs in 
the sp rin g , the re is s t i l l enough ice ofTshore to b lo c k th e sea’s 
n a tu ra l urge to h u r l swells at th e shore. T h e  in sho re w a te r is 
there fo re glass-smooth. B u t a fte r the ice recedes, the sea be - ' 
comes its o ld b itc h y  self, sc ra tc h in g the face o f the shore and 
re d is tr ib u t in g  loose sand and g rave l in  such a w a y as to p lu g  up

the ou tle ts o f the w h ite fis h lagoons.
N ow  come the Esk im os w ith  shovels and sacks in S ep tem ­

ber. T h e y d ig  a d itc h . T h e y s ta r t on th e beach and d ig  in la n d 
tow a rd the lagoon . T h e  d itc h  is w id e and sha llow  nea r th e sea, 
then becomes prog ress ive ly n a rrow e r as i t approaches th e lip  o f 
the p lu g ged -u p lagoon . W he r. th e fin a l b reak is m ade w ith  the 
shovels, the w a te r o f the lagoon rushes tow a rd the sea. B u t 
never q u ite  gets there ; the po rous g ra ve l o f the beach sops i t up . 
T h e w h ite fis h in the lagoon feel the p u ll o f th e w a te r, an d pe r­
ce iv in g a w ay to the sea, fo llo w  th e flo w — o n ly  to be le ft , f lo p ­
p in g , h ig h and d ry  011 the beach. W he re th e Esk im os sack

(hem .
T h e  days g row  sho rte r, the ice is a lm os t fast once aga in a t 

ih c  shore. Now , i i i N o vem be r mw i December, some o f the men 
tu rn  to tra p p in g , ru n n in g  th e ir fines u p the rive rs and creeks. 
In K o tzebue , d i e  s k i n  o l 'a  w o lf w i l l lu l l ' l l ttuf,o; il g o o d  w o lv e r­
ine , m o re lim it fbjoo. A white , fox b rin g s $«jo. A n d sometim es, 
w ith  lu c k , the re is ly n x . Its fu r is cons ide red b y some the best 
fo r the insides o f parkas, and the m ea t is good , to o— lik e  the
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b reast o f a tu rk e y , some gussoks say. S h o rt days also b ring 
snowshoe ha re an d p ta rm ig a n  to th e h u n te r ’s p o t, an d th e large 
A rc t ic  hare , ukallisugruk. T h e n  th e m id d a y sun hangs low  on the 
sou th e rn ho r iz o n , th e snow piles h ig h , a n d the peop le w a .i. For 
F eb rua ry .

W ith  in c re as ing d a y lig h t in  la te w in te r , a n d gene ra lly good 
c o n d it io n s fo r snow -m ach in e tra ve l, the m en go ou t fro m  the 
v ill; :g e  a fte r r in g e d seal in one d ire c t io n , an d cariboM in  the 
o the r. A n d  some o f the w om en j i g  th ro u g h holes in  the ice for 
w h ite fis h an d B e rin g cisco. T h e n A p r i l comes, and M a y  and 

Ju n e w ith  the b ird s nes tin g , the sky p la y in g  tric ks , the hun te rs 
in  w h ite  pa rkas go in g ou t in  th e ir boa ts, the hand o f Jan ies 
H aw le y rea ch in g back , s to p p in g the eng ine , now d r i f t in g , the 
b o lt o f the r if le  s n a p p in g in p lace , the elbows braced , an d once 
aga in , be tween the sho t and the echo, a sound as o f foun ta in s , 
s low ly d r ip p in g .

O u r boa t rides low  in the w a te r. I t is la te in the day , and we are 
re tu rn in g  to K iv a l in a  w ith  a ton and a h a lf o f uguruks, five o f 
th em  side by side u n d e r the ta rps . T h e  last k ille d  is m y cush ion ,
I can feel its lin g e r in g  w a rm th  th ro u g h the canvas. W hen the 
boa t swerves to s ta rb o a rd to avo id an ice Hue, (lie y ie ld in g 
b lu b b e r benea th me ro lls the same w ay. I m ove to the llo o r.

Jam es H aw le y , m y w in d b re a k , 's t i l l sits in the bow , scann ing 
the ice. I a dm ire  his s k ill w ith  the rif le . Besides the firs t p u p , 
o n ly  one o th e r seal was lost i ’.i the w a te r. So it is five fo r seven, 
and H aw le y has taken th em  a ll. T h a t is the un com m on th in g  
ab o u t subsistence hun te rs . I t seems no t to m a tte r a t a l l w ho 
gets the sho t, so long as the sho o tin g is c lean an d effec tive . 
T h e re  is 110 ta k in g o f tu rn s , no p riz e fo r the firs t o r th e biggest.
I t is no t a gam e th e y are p la y in g . T ru e , A b n e r d id  take one 
sho t, b u t o n ly because i t is p a r t o f h is ed u ca tio n to le a rn to  k i l l 
seals. R ay H aw le y an d D a v id  Swan d id  no t fire  once. T h e y d id  
no t have to. T h e y a lre a d y kn ow  how  to k i l l seals, th o u g h n o t as 
w e ll as Jam es H aw le y does.

T h e  boa t g r in d s aga ins t (he g ra ve l shore. V illa g e  boys, fis h ­
in g  nea rb y w ith  ha nd lin e s fo r cha r, p u l l in  th e ir lu res an d ru n
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down the beach to see w h a t the boa t b rin g s . V il la g e  m en s tro l l 
ou r w ay , w av ing . T h e  hu n te rs a tta c h ropes th ro u g h  s lits in  each 
uguruk’s ja w  and flip p e rs , an d the peop le heave an d p u ll , la u g h ­
ing w hen someone slips on the g ra ve l; an d one by one the g rea t 
s ilve r an im a ls s lid e re lu c ta n t ly  o ve r the gunw a le an d up the 
w ide beach to a bench o f grass w he re th e w om en are w a it in g  
w ith  th e ir sha rpened ulus, the m ea t c leavers o f th e N o r th .

N ow  the uguruk is ro lle d  on its back . T h e  k n ife  moves s w if t ly  
a long the be lly , from  ch in to the anus. T h e n  th e sk in is p u lle d  
o f f w ith  the b lu b b e r a tta che d . T h e  ab dom en flesh is c u t aw ay . 
O u t com e the in te rn a l organs. T h e  rib s arc sec tio ned and re­
m oved. T h e an im a l is reduced to sm a lle r a n d sma lle r pieces. A  
young w om an w ith  a cu p scoops b lo o d from  the. carcass an d 
pours it in to  a ba rre l th a t is sunk in  the g ro u n d T w o  o the rs 
beg in to slice the b lu b b e r in to  sm a ll s tr ip s th e le n g th  o f sto re - 
bough t bacon . T h e  s trip s w i l l be s to red in  sea lsk in pokes, w he re 
fe rm en ta tio n renders the b lu b b e r in to  an o il th a t is used no t 
o n ly as prese rva tive o f o th e r foods b u t as c o n d im e n t fo r a lm os t 
every m ea l. T h e  head o f the seal w i l l be b o ile d fo r .four hou rs 
and com e o u t o f the p o t as a head cheese to be sha red w ith  
ne ighbors . T h e  shou ld e r m ea t w i l l be h u n g to d ry  fu r a few 
days be fo re po t-ro a s tin g . T h e  flip p e rs w i l l be b u r ie d  w ith  o i l in 
a grass-lined ho le u n t i l the h a ir s lips o ff, th en savored us 
uguruk’s most succu len t g if t . T h e  rib s w i l l be h u n g  on racks, 
d ry in g  fo r w in te r t im e . T h e  o u te r layers o f the sm a ll in te s tine s 
w i l l be p in ch ed from  th e inne rs a n d m in ce d w ith  b lu b b e r to 
m ake the de lica cy ca lled qaiq. A n d  the b lo o d in th e ba rre l? T h e  
b lo o d w i l l be saved fo r b ro th , o r m ixe d w ith  w ood ashes to coa t 
the ou ts ide o f a sea lsk in poke. So w ho is to say th a t the Eskim os 
are w rong? I m ean abou t life  a f te r de a th , an d the w ay in w h ic h 
an im a ls live aga in in the viscera o f th e peop le w h o use th em .

S t i l l , the re is a susp ic ion am ong c ity  fo lk , in s id e an d ou ts id e 
A la ska , th a t the c o ro lla ry  o f subsis tence is waste , in  te rm s o f 
b o th abso lu te a n im a l num be rs an d the u t i l iz a t io n  o f in d iv id u a l 
a n im a l pa rts . Perhaps i t is no t enough th a t the o u te r la ye r o f 
the uguruk's in te s tin e is eaten w ith  b lu b b e r , an d th e in n e r p a r t 
fed to the dogs; th ou gh the inne rs were once b lo w n fu l l o f a ir 
and d r ie d , fo r d i t t y  bags, be fo re some gussok in v e n te d p la s tic .
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As fo r the abso lu te n um b e r o f a n im a ls ta ken , som etim es there 
is waste. I t has been do cum en te d , fo r exam p le , th a t a t the time 
o f the crash o f the W es te rn A rc t ic  c a r ib o u  he rd , some young 
N a tiv e  m en— no t necessarily fro m  K iv a l in a — d id  indeed k ill 
m o re tutlu th a n th e ir v illages c o u ld poss ib ly use, chas ing the an­
im a ls on snow m ach ines and le a v in g the carcasses cached in the 
snow fo r ravens and wolves. Y e t a w h ite  m an a t K o tzeb ue con­
fessed to the same. R o tte n app les in every ba rre l, I suppose; 
an d besides, the re was no lega l l im i t th en on how m an y tutlu a 
h u n te r m ig h t take. N ew  the tr ig g e r finger? are no t qu ite so 
heavy th ro u g h o u t bush A la ska , fo r the peop le are w a rned .

“ L e t me la y it r ig h t on the ta b le ,”  sa id Cong ressm an M o rris 
U d a ll a t a he a r in g in  S h ishm a re f, speak ing to Eskim os. “ You 
w an t to cove r (h i r ty  m ile s a day , ins tead o f the five o r ten 
the w ay you used t< S in k the m o to rb o a t is here to stay and
th e snow m a c h i n e - to s tay . W e w i l l w r ite  th is [d -2] b i l l so 
(ha t subsistence odes the r ig h t to use m o to rb oa ts and
snow m ach ines. I th in k  w c ou g h t to recogn ize , howeve r, that 
subsistence is o n ly  go in g to be gcod i f  we can keep up the per­
m anen t level o f the cache, i f  we can keep the w a lru s and seal 
p o p u la tio n s c om in g back yea r a f te r y e a r . . . .  T o  the ex te n t that 
you have m ach ines and m ode rn e q u ipm e n t to go o f f a fte r 
th em , the re is a dange r you w i l l dep le te the species on w h ich 
subsistence depends. Y ou b e tte r bpa r th a t in m in d .”

O n the bench o f grass a t K iv a l in a , th e men s tand apa rt, 
w a tc h in g the wom en w ith  ulus and ta lk in g  am ong themselves 
o f the h u n t. T h e  ta lk d r i f ts  to w a lru s . M a n y  have been sighted 
on the ice to the n o r th . T o o m a n y , m aybe , a h u n te r says. A nd 
s k in n y— n o t enough clam s fo r so m a n y w a lru s . A n d  these news­
p ape r stories from  Sea ttle an d A ncho rag e , a ll a b o u t “ head ­
h u n t in g .”  Sure , the re m a y be a few Esk im os here and there 
w ho take the w a lru s o n ly  fo r its tusks, iv o ry  b r in g in g  the p rice 
th a t it does. B u t w h a t ab o u t th e w a lru s th a t d ie o f n a tu ra l 
causes, o r the ones th a t are m o u rn fu l ly  lost to the sea by a m is ­
p laced sho t, and w h ic h la te r wash u p on the beach, o n ly  to be 
de -tusked o r beheaded b> some gussok from  a Cessna c ru is in g 
the coast be tween B a rrow  and Nome? I t happens b o th  ways. 
Besides, w hen the too m any w a lru s go tue way o f the ca r ib o u ,
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crash ing , th en the fede ra l a n d sta te F ish ’n ’ G am e in c .. w i l l 
have to f in d  scapegoats. A n d  one E sk im o h u n te r says to a n ­
o the r, “ H e y , Scapegoat. Guess w ho? ”

I t is g e tt in g  on tow a rd m id n ig h t now , yet the sun s t il l hangs 
in the sky, po ised lik e  an innipkak m ira g e ove r the coasta l h ills  o f 
ihe B rooks Range. I w a lk to  the edge o f the g ra ve l beach and 
stare a t th e w a te r. T h e re  is an irid e scen t f i lm  o f p e tro l la p p in g  
at the shore, no d o u b t the sm a lles t o f sp ills from  some o u tb o a rd  
nearby . O r cou ld it be a seep from  the flo o r o f the sea? Poss ib ly , 
fo r geolog ists te ll us th a t u n d e r the flo o r o f the C h u k c h i is a 
m o the r lode o f gases an d o il. T h e same fede ra l agency th a t 
w ou ld zea lous ly p ro te c t the subsistence way o f life  in  A la ska—  
the D e p a r tm e n t o f the In te r io r— has pu b lis h e d maps show in g 
areas o f the s ta te ’s o u te r c o n tin e n ta l s h e lf th a t are u n d e r con ­
s id e ra tio n fo r p e tro le um  e x p lo ra tio n  and leasing. A n d  d r i l l in g . 
O ne o f these areas is id e n t if ie d  as the H ope Basin . Across the 
lead o f open w a te r and th e edge o f the ice, I am  lo o k in g at the 
H ope Basin now . A n d  I reca ll a vo ice th a t I hea rd once in 
W ash in g to n , D .C ., a voice conce rned ab o u t w a lru s and uguruk 
and o th e r crea tu res essentia l to the peop le w ho liv e 011 these 
shores. “ H a ve you ever seen the rigs o i r S an ta B a rb a ra ? ”  the 
voice is say ing . “ W e ll, th a t ’s th e H o pe Basin . W hen th e y get 
a ro u n d to it , i t ’s go in g to be fu l l - t i l t boog ie .”

G a m e  o n  th e  R iv e r s

A laskans are hu ge ly p a r t ia l to moose. N o o th e r b ig -g am e a n i­
m a l is d is t ib u te d so w id e ly across th e G rea t L a n d , an d none 
pu rsued w ith  such fie rce lo v in g  d e te rm in a tio n . A laskans are in  
fac t so d e te rm in e d to have th e ir moose and eat th em , too , th a t 
they k i l l ab ou t ten thousand eve ry yea r, th o u g h few e r th a n h a lf 
th is n um b e r are o f f ic ia lly  tagged and repo rte d to the a u th o r ­
ities w h o keep score o f th e harvest. M oose steak is no less 
che rished in A ncho ra g e th a n in  A lia k a k c t ; it pleases the E u ro - 
Am e ric a n to ab ou t the same h ig h degree as the A th a pa ska n . 
T o ta l c o n sum p tio n s ta tew ide runs to m o re th a n five m il l io n
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edible pounds each year, or about twebe and a half pounds per 
capita; which, though not u great dc&., is still more than the 
national per capita ingestion of fish, and more than twice the 
consumption, per capita, of lamb and veal in the Lower Forty- 
eight. However you slice it, there is nothing quite like the pros­
pect of moose, or of no moose at all, to bring out the feist in 
Alaskans. Men break laws to assure a fresh moose in the meat 
locker. Given the gap between supply and demand in the 
woods, men may soon be breaking each other.

Time used to be, say twenty years ago, a man could take his 
moose in his own backyard, or not far beyond it. At dawn, he 
could drive a few miles past the city limits of Anchorage, or go 
out of Fairbanks, across the Tanana River and into the willow 
flats, and, with luck, have his moose on the ground by noon. 
Time, too, when the Indian stalking a moose on the banks of 
the faraway Koyukuk River never niiw while men on Opening 
Day. Times change. Now, because of increasing mobility and 
leisure, but mostly because of intolerable pressures on game 
hear the cities, the hunters of Fairbanks and Anchorage arc 
pushing into gamier places farther from home, into places the 
villagers view as their own.

Consider the Koyukuk, a remote watershed rolling from the 
Central Brooks Range to the Yukon River near Galena, some 
three hundred miles from Fairbanks. According to one esti­
mate, about six thousand pounds of game meat was taken out 
of this area by airplane in 1975 . By 1977 , the airborne, meat 
had quadrupled to nearly twenty-four thousand pounds, much 
of which went to AncLorage and Fairbanks. There could have 
been more. By the sane* estimate, for every four pounds of 
game flown out, six were left behind on the ground, at the site 
of the kill. And the sports speak of waste.

The prospect of meat left to rot on (he ground and of moose * 
antlers flying to faraway cities infuriates (he people of bush 
Alaska. Their councillors write angry letters to the Board of 
Game. Their Native associations demand regulations to dis­
courage the influx of alien guns. In response to these de­
mands—in reluctant response, some would have it—the Board
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approved a numf er of changes in the rules. For critical areas 
here and there, the season for moose was drastically shortened, 
which turned away some of the urban hunters (but few of the 
rural ones, since much of the local harvest occurs out of season 
in any event). For some areas, too, the Board authorized “regis­
tration hunts,” and these require each hunter to obtain, carry, 
and later surrender for the record a sped? I permit bearing his 
home address. Not that this of itself is a deterrent to urban 
hunters; it simply gives the game managers a more accurate 
picture of where hunters are coming from and of what they are 
taking away.

The only real deterrent, so far, in what is known as a con­
trolled use zone. The control is of transportation. In effect, you 
may walk in, ar swim in—but fly into a controlled use zone you 
must not. Leaving is easier: You may lly out. Yet if you do, and 
have killed a moose, you can't take It with you. Controlled use 
zones are nice places to visit, but you wouldn’t want to hunt 
there. The last I heard, only two had been approved by the 
Board, both 011 the Koyukuk River.

Under the state’s new subsistence provisions, the ultimate 
step would be to declare an area off limits to all hunters from 
Outside, whatever their mode of travel. But the sports are cer­
tain to test this provision in court. They have promised as 
much. Tom Scarborough, a director of the Real Alaska Coali­
tion and past president of the Tanana Valley Sportsmen’s As­
sociation, told me in Fairbanks that attorneys are prepared to 
challenge subsistence zoning on constitutional grounds. “We’ll 
stir up a lawsuit,” he said “to settle this issue of common use 
once and for all.” Shades of the caribou permits at Nuiqsut.

So anger in (he bush is matched by pique in the cities. 
Among hunting folk, the distemper seems to run strongest in 
Fairbanks, where sporting bias is curried by the hometown 
press, the Daily News-Miner, and by the newsletter of the Inte­
rior Wildlife Association of Alaska (“the voice of the hunter in 
the State of Alaska”), which holds that “hunting, fishing, and 
trapping as we have known it (w] is practically wiped out” as a 
result of the Alaska Native Claims Settlement Act and Presi­
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d e n t “ A d o l f C a r te r ’s S a lt A g re em en t: i ’te a l /lla s k a n s ’ /.a nd 
T o d a y ," o the rw ise know n as the A n t iq u it ie s  A c t. Fairbanks 
p ro v ide s fe r t i le  g ro u n d fo r such pa la ve r. Regard less o f its vo t­
in g p ro file , desp ite its u n iv e rs ity , I ’d guess F a irb a n k s ranks 
am ong th e most in tr in s ic a lly  conse rva tive c itie s o f A m e r ic a — a 
legacy, no d o u b t, o f past o r presen t a f f i l ia t io n  w i th  B ig O il , Big 
M i l i t a r y , an d R e g u la r G uys w h o be lie ve th a t bigness is the best 
w a y to  go. E xcep t in  go ve rnm en t.

P o k in g in to  the w o o f a n d w a rp  o f h u n t in g  se n tim e n t in 
Fa irba nks , ! fo u n d pe op le m o re o r less ha n g in g to  th e ends o f 
tw o th reads . O ne led to the con c lu s io n th a t those w h o pay 
shou ld have the say; th a t whereas fish and gam e m anagem en t 
in A laska is fin a n ce d th ro u g h license fees and m a tc h in g  funds, 
an d whereas m os t o f these fees arc p a id  by u rb a n spo rtsm en 
an d O u ts id e rs on g u id e d tr ip s , a n d whereas m an y bush fo lk 
pa y n o th in g  a t a ll, n ow  th e re fo re be it reso lved th a t spo rtsm en , 
h a v in g p a id  th e ir dues, shou ld be e n t it le d  to ta ke moose a n y ­
w he re th a t moose are a va ila b le  fo r com m on -use ta k in g , sub ject 
to reasonab le b io lo g ic a l, ra th e r th a n soc ioeconom ic , con ­
s tra in ts . M o re o ve r, the fe e lin g goes, th e N a tive s had b e lte r get 
fle x ib le  ab o u t subsistence. O th e rw ise the ru g  w i l l com e ou t 
from  u n d e r th em  as le g is la tiv e re a p p o r t io n m c n l de fla tes the 
Bush C aucus an d restores pow e r to  th e solons o f F a irb a n k s and 
A ncho ra g e , w he re m o re th a n  h a l f o f A la s k a ’s peop le a lre a d y 
live .

T h e  o th e r th re a d leads back to the A la ska N a t iv e  C la im s 
S e ttlem en t A c t (A N C S A ) o f 19 7 1 . T h e  ac t e x tin g u is h e d a ll 
c la im s based on “ a b o r ig in a l t i t le ”  in  excha i ge fo r th e tra n s fe r 
to N a tiv e  g roups o f 44 m il l io n  acres o f fede ra l la n d  an d the 
pa ym en t, o ve r tim e , o f some $900 m ill io n . S po i lsm en o f a ce r­
ta in  p iq u e say th is sho u ld have been m o re th a n enough to keep 
the Na tive s ha pp y . T h e y  say th a t A N C S A  e ffe c tiv e ly abo lished 
fo r a l l N a tive s an y p re fe re n tia l r ig h t to fish and gam e . Y e t th e 
fin a l re p o rt o f the H ouse -S cna te con fe rence c om m itte e  on 
A N C S A  sa id o the rw ise . T h e  c om m itte e sa id i t be lie ved th a t 
“ a ll N a tiv e in te re s t in subsistence resource lands can and w i l l 
be p ro te c te d by th e Secre ta ry [o f the In te r io r ] th ro u g h  the ex ­
ercise o f h is e x is t in g w ith d ra w a l a u th o r ity . T h e  S ecre ta ry
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cou ld , fo r exam p le , w ith d ra w  a p p ro p r ia te  la nd s an d c lass ify 
them in  a m ann e r w h ic h w o u ld  p ro te c t N a tiv e  subsis tence 
needs an d req u irem en ts . . .  w hen th e subsis tence resources o f 
these la nd s are in  sho rt s u p p ly o r o th e rw ise th re a te n ed . T h e  
conference com m itte e expects bo th th e S ec re ta ry an d the sta te 
to take an y ac tio n necessary to p ro te c t subsis tence needs o f the

Natives."
P ique and ange r in moose c o u n try  are he ig h ten ed fu r th e r 

by a good b it o f con fu s io n as to w ho m ay o r m a y no t q u a l ify  as 
a bona fide subsistence hu n te r , T h e  in te n t o f the language from  
Congress m ay be c lea r enough in so fa r as In d ia n s an d Esk im os 
arc conce rned , b u t w h a t ab ou t th e pa le -sk in sou rdo ugh lone rs 
who have come in to  the c o u n try  w ith  th e dew o f Bos ton o r B ir ­
m in g h am  be h in d th e ir ears? C ong ressm an J o h n  S e ib c r lin g . 
w onde red ab o u t th is h im s e lf a t a hea r in g in  A n a k tu v u k .

“ L e t m e ask you the s ix ly - fo u r - th o u s a n d -d o lla r q u e s tio n ," 
he sa id to R os ita W o r l, a H a rv a rd  a n th ro p o lo g is t w ho was o f ­
fe r in g d -2 te s tim o n y on the s tre n g th o f tw o years ’ w o rk am ong 
the peop le o f the A rc t ic  S lope. “ As a p ra c t ic a l m a tte r , how can 
the au th o r it ie s , w h e th e r th ey are fede ra l o r s la te , know  w h ic h 
are subsistence hu n te rs an d w h ic h are not? . .  . W e ca n ’t ju s t 
say N a tive s have the r ig h t because I th in k  th a t w o u ld  p ro b a b ly  
v io la te the fede ra l c o n s t i tu t io n . . .  . W e are go in g to have to 
make i t c le a r i f  a w h ite  m an comes up here an d s ta rts to  liv e  
N a tiv e -s ty le an d liv e  on th e la n d , th a t he is a subsis tence user

also. D o you agree w ith  th a t? ”
“ N o ," R os ita W o r l responded . “ I sa id th a t subsis tence is a 

r ig h t th a t has been ach ieved a fte r th ree th ou sand years o r ten

thousand years.”
S e ib c r lin g d id  no t bu y a lto g e th e r the W o r l c r ite r ia . N e ith e r 

do those In d ia n s and Eskim os w ho arc m a rr ie d to bush w h ite s , 
m uch less the sou rdoughs themselves. “ D am n it to h e ll , " a 
boondock ex ile from  O u ts id e to ld  me one da y in  a m id d le  
Y u ko n v illa g e . “ M y  peop le were e a tin g moose m ea t ten th o u ­
sand years ago, too. T h e  P ilg r im s a te w i ld  tu rke ys . A n d  m y 
g re a t-g rca t-g ra n d p a p p y liv e d on deer. So because m y ow n fo lks 
ca t cows in  M is s o u r i, w h o ’s th e d ro p o u t? Papa o r me?”
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T h e  v illa g e hangs above the r iv e r w he re th e ro u n d e d ridges o f 
the K u s ko kw im  M o u n ta in s  tu m b le  dow n to th e Y u k o n trench. 
In d ia n s once ca lle d the p lace M e lo z ik a k e t, a f te r the M e lo z iln a  
R iv e r , w h ic h comes o u t o f th e R a y M o u n ta in s  an d en te rs the 
Y u ko n tw o m ile s up s tre am , on th e o th e r side. T h a t was before 
1907 , w hen w h ite  m en d iscove red g o ld in  th e v illa g e creek. A f­
te rw a rd s , m an y o f th e In d ia n s m oved o u t, to  a p lace ca lled 
K o k tin c s , u p r iv e r , a n d m a n y w h ile  m en m oved in . B y 19 12 , 
th e re were one th ou sand w h ite s in  M e lo z ik a k e t, o n ly  they 
d id n ’ t ca ll i i d ia l any tt io re .T lte y ca lle d it R iib y . A n d  in  hono r 
o f th e ir ow n c u ltu ra l he rita ge an d th e ir in d iv id u a l expec ta ­
tions , they w en t ab o u t re n am in g a lm os t e v e ry th in g ; so th a t be­
fo re lo ng the maps showed Boston D om e and New Y o rk Creek, 
and Easy M o n e y C reek , and dow n the t ra i l a fa raw a y p iece , an 
ou tpos t ca lled B oo rm an , w h ic h p ro ve d in lim e  to be the most 
a p p ro p r ia te  nam e o f a ll. T h e n th e In d ia n s cam e hom e aga in 
from  K u k r i lies. W hen I Hew in to  R u b y last t im e  o u t, th e census 
d ig its showed a p o p u la t io n  o f 190 In d ia n s an d 30 wh ite s . B u t 
the d ig its keep go in g up , fo r in a d d it io n  to be in g a sp le n d id 
p lace fo r In d ia n s , R u b y is as lik e ly  a pe rch as any fo r those 
m oose -hung ry sou rdo ugh loners from  O u ts id e .

M oose an d sa lm on are the m a in s tays o f R u b y . T h e  sa lm on 
come in seasonal waves, silve rs h u d chum s , the la t te r be ing 
know n by Esk im os dow ns tre am  as dog sa lm on , since these arc 
the fish w h ic h they feed to th e ir dogs. In d ia n s do no t espec ia lly 
care w h a t E sk im o dogs ca t. B u t to  hea r th e w o rd “ d o g "— a p ­
p lie d  to a sa lm on they ea t— hu rts . I t is a sm a ll enough m a tte r, 
in te r - t r ib a l ly , th o u g h it adds som ew ha t to the an c ie n t te r r i to ­
r ia l ran co r.

T h e  moose also com e in  waves; no t seasona lly , b u t decade 
to decade, de pe nd in g on w ea th e r and wo lves and browse, and 
m o re re ce n tly on the n um b e r o f boats a n d flo a tp la n e s b r in g in g  
u rb a n hu n te rs from  fa r away . R u b y hu n te rs , an d th c i subsis­
tence co u n te rp a rts fro m  T a n a n a up s tre am , have a spec ia l p lace 
th a t is ge ne ra lly b e lte r th a n o the rs fo r moose. I t is th e ta ig a 
c o u n try  o f the N o w itn a  R ive r, w h ic h  jo in s  th e Y u k o n be tween
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the tw o v illages. B u t now  the N o w itn a  has becom e a specia l 
p lace fo r a u tu m n trave le rs from  Fa irb a n ks an d A ncho ra g e , too. 
In  the a u tu m n o f m y ow n visi t, the G am e B oa rd ha d im posed a 
ten -day season a lo n g the N o w itn a , an d o rd e re d th a t th e h u n t 
be by re g is tra t io n , so th a t pe rm its w o u ld  show w he re th e h u n t ­
ers were com in g from  an d w h a t th e y were ta k in g  aw ay . “ W e 
w an te d th is fo u r years ago,”  sa id H a ro ld  E sm a ilk a , o p e ra to r o f 
H a ro ld ’s A i r  Serv ice , w h ic h  is based in  G a lena , th o u g h H a ro ld  
h im s e lf lives in  R u b y . “ B u t the u rb a n votes on the B oa rd were 
aga ins t it . N ow  we have it . T h e  gam e is here fo r eve ryone . A n d  
G od he lp us a ll i f  th e moose shou ld eve r be sho t o u t from  u n d e r 

us ."
D ow n a d ir t roa d from  E sm a ilk a ’s p lace is th e hom e o f A l ­

b e rt an d D o lly  Y ry a n a , the elders o f R u b y ’s pa le -sk in tr ib e . 
D o lly ’s pa ren ts m in e d fo r go ld nea r Daw son , in  th e Y u k o n T e r ­
r i to r y , th en m oved to A la ska in  19 17 . B y th e tim e she reached 
R u b y , m ost o f th e m ine rs an d g rubs take rs w e re gone, b u t new 
fo lk  were m o v in g  in , in c lu d in g  A lb e r t Y ry a n a , w h o a rr iv e d 
from  a fa rm  nea r H o u g h to n , M ic h ig a n , by w a y o f S ou theas t, in  
1935 . H o u g h to n  is in  the iro n  an d ta l l- t im b c r p re c in c ts o f 
M ic h ig a n ’s U p p e r Pen insu la . I t is a p lace o f to u g h -m in d e d 
F in ns an d ira sc ib le w in te rs ; and the re was an d is, p ro b a b ly , no 
be tte r t u r f  fo r seasoning those w h o w o u ld  tra d e the O u ts id e fo r 
the bush o f A laska . A lb e r t Y ry a n a , p u sh in g seven ty , hu n ts 
moose and trap s m a rte n and beave r and takes fish from  the 
r iv e r , prospects a l i t t le  fo r go ld , an d , w ith  D o lly , tends to a 
sum m e r ga rden where cabbages g row  b ig g e r th a n baske tba lls 
u n d e r ro u n d -th e -c lo c k sun. “ I t ’s the best p lace in  th e w o r ld  to 
m ake a liv in g , " be sa id to me in  his ba ckya rd , sw eep ing his a rm  
from  the cabbage p a tc h to w a rd th e d a rk spruce forest beyond . 
“ Y o u fe r t i l iz e  the ga rden , th ro w  dow n th e seeds, an d ju m p  
back— ju s t in  tim e to get ou t o f th e vege tab les ’ w a y .”

T h e  prospect o f a g r ic u ltu re  in  A laska is in t r ig u in g  to w h ite - 
ha ire d A lb e r t Y ry a n a , as i t is to  m a n y whose e th n ic  roo ts lie 
b e h in d them  som ewhere deep in  the ha rd sc ra b b le fie ld s o f 
N o r th e rn  E u rope . I t seems an in c o n g ru ity  to hea r th em  speak­
in g  o f fa rm in g  here on th e edge o f nowhere . Yet fa rm in g  is 
w h a t a l l p ioneers have e v e n tu a lly w an te d to do , a f te r the moose
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an d beave r we re gone, a n d the go ld . D ow n th e A la s ka H ig h ­
w a y from  Fa irb a n ks , nea r a p lace ca lle d D e lla  J u n c t io n , ten 
th ou sand acres arc in  c u l t iv a t io n , m o s tly to ba r le y , and ag ron ­
om is ts a lre a d y arc speak in g o f seed ing a h a l f m i l l io n  more. 
T h e re  are expec ta tio n s o f a m a rke t in  J a p a n . A n d  i f  th a t 
doesn ’t w o rk , th en th e g ra in  w i l l be used to su p p o r t a dom es tic 
m ea t in d u s try . B a rn y a rd  sheep— g ra in - fe d in  w in te r , in  sum ­
m e r g ra z in g G ra n ite  M o u n ta in  and the M a c om b P la teau . A n d 
th is g re a tly w o rries the w ild l i fe  peop le , w ho rem em be r w ha t 
happened to the w ild  b ig h o rn s , O u ts id e , w hen dom estics were 
un leashed on the R o cky M o u n ta in s . B u t A lb e r t Y ry a n a wasn 't 
speak ing o f the D e lta p ro je c t in his b a c kya rd at R u b y . H e was 
speak ing o f Ruby, and o f Y u ko n R iv e r places ro u n d ab o u t, the 
F la ts u p r iv e r , poss ib ly , and o f fie lds o f w a v in g  g ra in , and 
barges, a n d d ra g lin e s d re d g in g t  f i f ty -m ile  cana l to s p ill the 
Y ukon 's w a te rs in to  the K u s ko kw im  a t B e the l, the nearest sea­
p o r t.

“ W h a t ’s w ro n g w ith  thul idea? ’ ’ sa id A lb e r t Y ry a n a . 1 said 
n o th in g , th o u g h I expec t 1 shou ld have, i f  o n ly  to  in q u ire  how 
one cou ld poss ib ly h o ld  ag ribus iness by one hand and sa lm on 
an d beave r an d moose by the o the r.

W c w a lked ou t in  fro n t o f h is p lace an d stood on th e dus ty 
road th a t goes dow n to the edge o f the r iv e r , and then I d id  ask 
Y ry a n a to share w ith  me his th o u gh ts on subsis tence in gene ra l, 
an d moose in p a r t ic u la r . H e addressed h im s e lf to bo th suc­
c in c t ly , a n d d em o c ra tic a lly . “ E ach m an is e n t i t le d  to the same 
p riv ile g e s ,”  he said. “ T h a i is the A m e r ic a n w ay. I f  a m an wan ts 
to  h u n t , any m an , th e n le t h im  h u n t. B u t w c m us t n o t fo rge t 
th a t peop le are in c re as ing in A la ska , and so are wolves. O ne oi 
a n o th e r is go in g to have to give, up ninose m ea t. O r th e re w o n ’t 
be an y le f t . ”

J im  and Betsy I la r t are the p ro p r ie to rs o f th e R u b y R oad ­
house, a hom ey hoste l o ffe r in g  bed and bo a rd , d o w n h i l l from  
A lb e r t Y ry a n a ’s cabbage pa tch . 'F lic .ro ad house dates to m in in g  
days, w hen the re was a l i t t le  m o re tra f f ic  th a n  the re is to d a y ; a l­
th o u g h the roads, now  as th en , go now he re , excep t to P oo rm an ,
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w h ic h is also now he re in  a n y even t. J u d g e d b y th e c r ite r ia  o f 
H a rv a rd  a n th ro p o lo g is t R os ita W o r l, the H a rts , w ith  th e ir 
m odest business and w h ite  sk in , w o u ld  n o t q u a l ify  as subsis­
tence users, fo r th e y la ck the u n in te r ru p te d  te n -th o u sa nd -ye a r 
c o n tin u um  o f sc ra tc h in g a l iv in g  ou t o f th e woods. B u t u n d e r 
less r ig id  values, the H a rts w o u ld  seem to com e ab o u t as close 
as v illa g e w h ite  fo lk  can , fo r th e y do take fish from  th e r iv e r 
and game and fue l from  the woods, and w ith o u t these resources 
they w o u ld no t in a ll lik e lih o o d be ab le to c a rry  on . N o r w o u ld  

th e y w an t to.
J im  and Betsy H a r t m e t in 1970 a t a com m un e nea r F o rt 

C o llin s , C o lo ra d o . H e was a ca rp e n te r ; she, a cand lem ake r. In  
the y o u th fu l, e a rth y s p ir i t o f th a t tim e , th ey longed to be o f f to 
w ild e r places, w h ic h , a t least on th is c o n tin e n t, a re ge ne ra lly 
know n to be fo u n d by fo llo w in g  the compass n o r th  by n o r th ­
west. Soon they were he ad in g fo r A laska , b u t got o n ly  as fa r as 
W ash in g to n S ta te . In  W ash in g to n , th e y encoun te red o th e r 
young coup les w ho had a lre a d y tested th e ir verve aga ins t the 
lo ng A la skan in te rs and , d e c id in g th a t d is c re tio n was the be t­
te r p a r t o f va lo r, had re tu rn e d to the O u ts id e . T h e  H a r ts  
agreed th e y w o u ld  p u t A laska o u t o f th e ir m ind s . T h e y b o u g h t 
a piece o f la n d west o f Spokane , m iles from  th e nearest h um a n 
se ttlem en t, erec ted a te n t, and proceeded to b u ild  a lo g ca b in , 
where they live d fo r ne a r ly th ree years. B u t J im  kep t d re am in g 
o f A laska . “ Fo rge t i t , "  sa id Betsy. “ W e ’re n o t g o in g .”  J im  sa id 
they were. A n d  they d id . F a irb a n ks was b o om in g in 1975 . 
G ood ca rpen te rs co u ld co u n t on good m oney . I f  th e w o rk 
slowed in one p lace , you s im p ly m oved to an o th e r. S t i l l , the re 
was th is ye a rn in g fo r the bush , fu r liv in g  close to th e la n d . F o r a 
While, they live d at F .mm onak, a Y u p ik  v illa g e near the m o u th 
o f the Y ukon . A n d then G a lena . A n d  a lte r fo u r years in  A lu sku , 
th ey fe ll they were Hcnsuitcil. J im  and Betsy H u r l were ready fo r 
R u b y .

I stayed w ith  the H a rts at the R u b y Roadhouse fo r tw o 
days in ea rly S ep tem be r, w a il in g  fo r the moose season to open 
on the N o w itn a , th e “ N o v i, ”  as eve ryone seemed to ca ll it in 
tow n . W e a le sa lm on hearts fo r b reak fa s t an d sheefish fo r sup ­
pe r— fresh, a n d no ca rd b o a rd an d ce llo p h a ne fo r th e trash . O n
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th e th ir d  da y , J im  H a r t to o k me to the N o v i in  his b o a t, ab ou t 
f i f t y  m ile s the w a y the Y u k o n tu rn s , tw o and a h a l f hou rs by 
the c lo ck , w ith  th e b ig  o u tb o a rd  eng ine s tra in in g  aga ins t the 
k n o t ty  cu r re n t. A n d  as the go lden fo lia ge o f r iv c rb a n k  b irches 
flic ke d by , we ta lk e d ab ou t c ity  an d c o u n try  th in g s , an d h u n t ­
in g , and how  bush peop le feel w hen strangers com e in to  th e ir 
woods, lo o k in g to take aw ay moose.

“ E ven in  W a sh in g to n ,”  H a r t was say ing , “ i t used to  d r iv e  
me nu ts . Y o u ’re liv in g  ou t the re in  the woods, m a k in g a huge 
p a ym en t on the la n d  every m o n th , and here com e these guys in 
h u n t in g  season, w h o are liv in g  in  tow n on h u n d re d - fo o t lo ts, 
m a k in g huge paym en ts on houses. W e ll, h e ll. I t was their 
cho ice .”  H e p o in te d to the le ft bank , where a c lu s te r o f tum b le - 
d ow n hu ts hu n ke re d above the riv e r . “ K o k r in e s ,”  he sa id . “ T h e 
o ld  v illa g e . Ju s t ghosts, now .”  A n d  then p ic ked up the tra in  o f 
his th o u gh ts . “ I have these frie nd s in F a irb a n k s ," he sa id . “ N ice 
guys. T h e y liv e  the re , I liv e  here. T h e y have mov ies an d fancy 
clo thes. I do w ith o u t . B u t I have moose and sa lm on . T h a t 's  my 
cho ice . So w h y s h o u ld n ’ t th ey do w ith o u t some o f the th in g s we 
have he re? "

T h e  r iv e r s tra ig h te n e d ou t ahead o f us lik e  a lake . H a r t 
low e red his head be h in d the w indsc reen , l i t a c ig a re tte , and 
sa id , “ Y o u know? So m any peop le spend so m uch tim e g e tt in g  
rea dy to move to the c o u n try , tfyey never q u ite  get he re .”  

“ T h e re ’re s t i l l a lo t w h o do ,”  I said.
“ N in e  o u t o f ten w o n ’ t s ta y .”
“ T h a t s t i l l leaves one. T im e s how  m any? ”
“ W h o know s?”  he said.
N o one know s how  m any you ng men an d w om en from  

tam e r places are m o v in g to ru ra l A laska , and s ta y in g , as the 
H a r ts  d id . B y some accoun ts , the ra te o f im m ig ra t io n  has le v ­
eled o ff. B y o th e r estim a tes , it is g ro w in g yea rly . In  Jun ea u , 
R o be rt LeResche , the s la te ’s C om m iss ion e r o f N a tu ra l Re­
sources, to ld  me: “ E ve ryo ne ’s d re am  o f A la ska is a l i t t le  cab in 
ou t in the bush. T h e  N a tive s arc g e tt in g  w o rr ie d . A . 'd  I d o n ’ t 
b lam e th em .”  In  K o tzeb ue , Jo h n Schae ffe r o f the N o rthw e s t 
A la ska N a tiv e  A ssoc ia tion sa id : “ T h e  h ipp ie s— I d o n ’ t m ean 
th a t n a s tily , b u t th a t ’s w h a t most o f them  were ten years ag o—

th e h ip p ie s b r in g  th e W es te rn c u ltu re  w ith  th em . W he n you 
have tw e n ty  o f th em  m o v in g  in to  an E sk im o v illa g e o f, say, a 
hu n d re d peop le , th e n you arc go in g to have d is ru p t io n . "

T h e  s ta le o f A la s ka no lo ng e r o f f ic ia l ly  to le ra te s squa tte rs in 
cab in s on its ow n rem o te lands. In s te ad , i t encourages a k in d  o f 
pav -as -you -go hom es tead ing , p a ro c h ia l ly  k n ow n as “ open to 
e n t r y . " A f te r ju s t one ye a r ’s res idency , fo r e xam p le , a nouveau 
A la s kan m ig h t pu rchase , nea r C irc le  H o t S p iin g s no rth e a s t o f 
F a irb a n ks , a 4.3 -acre lo t fo r as l i t t le  as 82 ,600; o r re n t it , on a 
five -ye a r lease, fo r $ 18 2 a yea r, w i th  th e r ig h t to b u ild  an d an 
o p tio n  e ith e r to b u y o r to renew th e lease fo r a n o th e r fiv e years. 
O f, i f  a pa rce l is unsu rveyed , one m ig h t s take o u t fiv e acres 
h im s e lf an d pa y a n n u a l re n ta l o f o n ly  8 150 fo r ten years,' 
m eanw h ile liv in g  the re in  a hom em ade c a b in , w i th  an o p tio n  
to bu y at th e e x p ira t io n  o f th e lease. O r , w i th  a t least th re e 
yea rs ’ res idency u n d e r the b e lt , o r : m ig h t a p p ly  fo r a “ hom e - 
s ite e n try , ”  also o f five acres, a n d liv e  a n d o:e on i t a t ab so lu te ly 
no cost o th e r th a n the expense o f f i l in g  th e a p p l ic a t io n , p la t t in g  
the la n d , an d b u i ld in g  the ca b in . G iv e n th e p ric e o f ho us ing 
O u ts id e , w he re the most m odest o f homes 011 a h u n d re d - fo o t lo t 
s ta rts som ewhere a ro u n d  840,000 , I ’d guess one he ll o f a lo t o f 
you ng fo lks in  th e years ahead w i l l be spe nd in g less t im e  ge t­
t in g  ready to m ove to th e c o u n try , a n d m o re o f i t l iv in g  the re . 
W h ic h  is n ’ t good news fo r R o b e r t LeResche o r J o h n Schae ffe r. 
O r J im  H a r t , fo r th a t m a tte r.

“ So w h a t are you go in g to d o ,”  I asked h im , “ w h e n . it s ta rts 
g e tt in g  c row ded a ro u n d he re? "

W e had com e to th e m o u th  o f th e N o v i, a n d now  H a r t 
sw ung th e boa t in  a w id e a rc th a t ca rr ie d us o u t o f th e s ilt - 
c ream ed Y u k o n in to  th e ta n n in  w a te rs o f the t r ib u ta r y  s tream . 
“ I d o n ’t know  w h a t I ’m  go in g to d o ,”  he sa id . “ M a y b e I ’ l l b u y 
an o ld  padd le -w hee l s team boa t an d take th e to u r is ts u p and 
dow n th e r iv e r . A n d  m aybe I w o n ’t. M a y b e  Betsy an d th e k id s 
a n tj 1— w e ’l l go on dow n the r iv e r som ewhere an d b u ild  a ca b in 
and fish an d h u n t and tra p — goodbye , roadhouse— an d ju s i 

w a tch a ll (he w a te r ro l l by . M a y b e ."
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T h e  tw o In d ia n  m en had p itc h e d th e ir le n t on a p o in t o f la n d a 
m ile  u p from  the m o u th  o f th e N o v i. W ith  a ch a in saw, they 
la id  in a good su p p ly o f spruce logs fo r the fire . T h e n  they hu ng 
some sa lm on s tr ip s on the b ra n ch o f a w illo w , set up a la tr in e  
back in  the b ru sh , an d fa sh ioned a s ign ou t o f tw o spruce 
stakes, an o ld  poncho , an d some p a in t . T h e  sign addressed its e lf 
to the r iv e r a n d to w hoe ve r m ig h t be passing by . I t sa id , th o u g h 
no t in so m an y w o rds , th a t th is was where , i f  you d id n ’ t have 
one a lre a d y , you c o u ld p ic k  up a F ish V  G am e p e rm it to 
go up the N o v i w ith  r ille s , fo r moose. H a v in g  done a ll o f th is , 
the tw o m en , F red J o rd a n  o f T a n a n a  and J im  H onea o f 
R u b y , sat d ow n on a cou p le o f s lum ps and w a ite d fo r R o la n d 
Q u im b y .

S ep tem be r is a sp le n d id tim e  I "  be on the N o v i. W a rm  days 
an d coo l n ig h ts , m osqu ito es in  fu l l re tre a t, h a rdw oo d fo liage 
b r ig h t aga ins t the G o th ic  spruce . I t is a fia t, m uskeggy k in d  o f 
c o u n try  up s tre am , w ith  ponds an d bogs enough to we t th e fe t­
locks o f a fa ir n um b e r o f moose, an d browse enough to g ive the 
b u lls a head s ta rt to w a rd tro p h y  an tle rs . P ro b a b ly , the N o \ . 
has a lw ays been a p re t ty  good p lace fo r browsers, th o u g h , go in g 
back fa r enough , o f a d iffe re n t k in d . U p r iv e r a w ay , years ago, 
e a r lie r tra ve le rs fo u n d m as todon bones exposed in the side o f 
an un d e rc u t bank ; a n d ever since, the re has been spe cu la tio n as 
to w h e th e r these g rea t P le is tocen ri^e 'ephan ts were ever h u n te d 
here by m en , an d i f  so, w h e th e r th e hu n te rs were se ttle d -d ow n 
res iden ts o f the c o u n try  o r ou ts id e rs trespass ing th ro u g h , on 
th e ir w a y to N ow he re from  Asia .

R o la n d Q u im b y  was c om in g to the N o v i m o re o r less from  
th a t d ire c tio n  th o u g h he had s ta rte d a good b it closer, in  G a ­
lena . Q u im b y  is th e s ta te ’s w i ld l i fe  b io lo g is t fo r the m id d le  
Y u k o n reg io n , in to  th is t u r f  o f h is , you co u ld d ro p  the e n tire  
s ta te o f K e n tu c k y and s t il l have room fo r Maryland, i f  you 
spread it a ro u n d the edges. In  L o u is v i lle  o r A n n a p o lis , a b io lo ­
g is t gets in  his ca r and is o u t o f bounds in  an ho u r. In  G a lena , 
Q u im b y  gets in his p u t t - p u t t to m ake the rounds an d has to 
co u n t days to make sure he ’ l l get hom e be fo re freeze-up . A n d  
now he was up beyond R u b y an d K ok r in e s , tu rn in g  a t the 
N o v i to J o rd a n  and H o n e a ’s cam p on the eve o f O p e n in g  D ay.
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A l l th ro u g h the a fte rn o o n be fo re Q u im b y ’s a r r iv a l, and m y 
ow n , J o rd a n  and H onea had sa l on the p o in t o f la n d c o u n tin g  
boat*.. E igh te en had com e b y since noon , m o s tly sm a ll boa ts 
w ith  tw o o r th ree hun te rs in each, b u t some w ith  g roups m u ch 
la rge r. A lto g e th e r , J o rd a n fig u re d , th e re were p ro b a b ly  s ix ty 
rifles u p r iv e r , no t c o u n tin g  those c om in g in  bo flo a tp la n e . T h e  
tra f f ic  le t u p fo r a w h ile  and th en , ju s t be fo re da rk , fo u r m o re 
boats cam e by , in c lu d in g  a cab in c ru ise r a n d i  la rg e r vessel o f a 
k in d  th a t once m ig h t have been used fo r com m e rc ia l fish in g . I 
coun te d e ig h t faces on the fis h in g bo a t, b u t th e re m ig h t have 
been m o re h id d e n am ong the crates an d du fie is a n d coo le rs 
and ta rp s an d tents , and o il d rum s , c lu t te r in g  the deck.

T w o  o f the men needed pe rm its a n d cam e ashore . T h e y 
were from  Fa irbanks . T h e y sa id th e y ha d p u t in to  th e Y u k o n 
o f f the H a u l Road , 230 m iles u p r iv e r . T h e y  hoped to rendez ­
vous in the m o rn in g  w ith  a n o th e r boa t th a t ha d p u t in  at 
M a n le y H o t S prin gs , on the T a n a n a R iv e r . T h e y  w an te d to 
know how m any hun te rs were a lre a d y checked th ro u g h , ahead 
o f them . “ L o ts ,”  sa id F red Jo rd a n . H onea and J o rd a n  were 
f i l l in g  ou t the pe rm its . T h e y were no t re g u la r em ployees o f the 
D e p a r tm e n t o f F ish and G am e; ju s t tem po ra r ie s , sa la r ie d u n d e r 
a g ra n t to the sta te from  the B u reau o f In d ia n  A ffa irs . O ne o f 
the Fa irb a n ks hun te rs kep t lo o k in g a t Q u im b y  an d me as J o r ­
dan asked h im  some ro u tin e  ques tions fo r th e p e rm it . T h e  
h u n te r seemed to be w o n d e r in g w h a t an In d ia n  was d o in g  here 
on w h ile  m a n ’s business. I w an te d to say to h im , b u t d id n ’t: 
W h a t are^ou do in g here on Indian business? T h e n  the tw o w en t 
aw ay w ith  th e ir pe rm its , and Q u im b y  ca lle d a fte r th em , “ T a k e 
’e r easy." T h e  hun te rs tu rn e d and w aved . “ D o n ’t kn ow  w h a t 
th e y ’l l do i f  1 hey gel a moose ," sa id Q u im b y , w a tc h in g  the boa t 
p u ll aw ay w ith  its gunwa les scant inches o u t o f th e w a te r. “ I f  
th ey try  to take one ou t o f here, th e y 'l l s in k .”

A f te r suppe r, we sal by the fire , ro a s tin g o u r boo ts . F red 
J o rd a n to ld  us o f the peop le ’s resen tm en t in  T a n a n a  when the 
boa t hun te rs come th ro u g h . J im  H onea sa id i t was p ro b a b ly  
no t as bad in  R u b y since the boa t hu n te rs ra re ly w en t th a t fa r, 
th o u gh a few wen t even beyond , past G a lena and th en up the 
K o y u k u k .
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“ M o s t o f the hu n te rs are from  F a irb a n k s ,"  I sa id . “ W he re 
are the loca l peop le? ”

“ Busy w ith  o th e r th in g s ," J im  H a r t p u t in . H e had dec ided 
10 spend the n ig h t and go back to R u b y in th e m o rn in g . 
“ C om m e rc ia l fis h in g ju s t ended here th e o th e r da y . People are 
g e tt in g  in  th e ir firew ood now . A n d  the w e a th e r ’s s t i l l w a rm . 
L o t o f the peop le d o n ’ t have the freezer ca p a c ity fo r a moose. 
T h e y ’l l w a it u n t i l th e end o f th e m o n th . T h e n  i t ’ l l be co ld 
enough to hang the m eat in a shed.”

“ So a ten -da y season in S ep tem be r doesn ’t have m uch 
va lue fo r the lo ca l peop le .”

“ L e t ’s ju s t say ,”  sa id J im  H a r t , “ th a t it 's  no t used .”  
Q u im b y  d ro p p ed an o th e r spruce lo g in to  the fire . T h e  log 

fla re d , and lig h t flic ke red so ftly across his face. A f te r a w h ile , he 
sa id , “ I f  th e re ’s a n y th in g  th a t ’s re a lly im p a c t in g  the bo rea l 
ecosystem u p here , i t ’s no t m in e ra l de ve lo pm en t an d i t ’s no t 
the p ip e lin e . It 's  the U LM  [B u re au o f L a n d  M a n a g em en t] and 
its p o lic y o f p u t t in g  o u t fire s ." A ro u n d  the cam p fire , heads 
nodded ag reem en t. “ I d o n ’t k n ow ,”  he w en t on. “ I f  i t keeps 
go in g lik e th is — I m ean as fa r as moose a rc conce rned— on ly 
th in g  to do is d ro p back and p u n t . ”

Forest fires seem to be the key to moose s u rv iv a l in  in te r io r 
A laska . A  fire w i l l sweep aw ay the spruce cover, fe r t i l iz e  the 
ea rth w ith  its ashes, and b r in g  on ,a b lo om  o f r ic h browse. S tu d ­
ies show a b ig  d iffe ren ce be tween moose densities in  o ld -g ro w th  
forests an d those on b u rn t-o v e r lands some five years, say, a fte r 
the fire . Y e t the B L M , fo r the most p a r t , s t i l l subscribes to the 
gospel ac co rd in g to Sm okcy th e Bear. A n d  so does the s ta te o f 
A laska , w h ic h , fo r a l l its o f f ic ia l obe isance to h u n t in g , seems 
m o re in te n t on g ro w in g m ortgages th a n moose.

In the m o rn in g , H a r t w en t back to R u b y , to p u l aw ay fish 
fo r the w in te r , w h ile  Q u im b y  and I moseyed a lo n g the N o v i, 
che ck in g o u t sloughs fo r moose. A n d  i t w asn ’ t lo ng be fo re wc 
saw one, a cow , ab o u t a hu n d re d ya rd s o i l ’ a t the d ry  end o f a 
m eande r. Q u im b y  th ro t t le d  d ow n the o u tb o a rd , s t il le d  it , and 
w c d r if te d . “ I guess th is beats go in g to m ee ting s ,”  he said.

“ I t o u g h t to ,”  I sa id . “ Y o u m us t ta ke a io t o f h e a l."

Yunpiaquaguq • aot

“ T h e y neve r p repa red me fo r i t a t Syracuse. Few years ago, • 
the fo res try schoo l sent le tte rs to a lum n i ask ing how w e ll we fe ll 
the c u r r ic u lu m  p repa red us fo r o u r w o rk . I w ro te ba ck say in g 
e ve ry th in g was fin e , b u t th a t I sure cou ld have used some 
lea rn in g in  the p o lit ic s o f w i ld l i fe . ”

“ T h e  N a tive s d o n 't th in k  ve ry h ig h ly  o f you g u y s ."
“ So I ’ve discovered . B u t w e ’re no t t r y in g  to w in  a p o p u la r ­

ity  con tes t. W e ’re try in g  to m anage a—  T h e re she goes." I 
looked dow n the s lough in tim e to see the cow pussyfoo t in to  a 
lin e o f w illow s . Q u im b y  w en t on . “ I see R u rA L  C A P  peop le 
and spo rt h u n t in g  peop le com e in to  these m ee tings an d shou t, 
'Hey! How about us?‘ B u t I ’ve neve r seen a moose com e to any 
m ee ting . I k in d o f feel someone’s go t to speak fo r the moose.”

O n io n  P o r t a g e

Befo re it was ove r, the re was an o th e r r iv e r , a n o th e r go ld en a u ­
tu m n m o rn in g lo o k in g fo r game. T h is  r iv e r was tn e K o b u k , tw o 
h u n d re d m ile s from  R u b y , n o r th  b y no rthw e s t; the m o rn in g , at 
a p lace know n as O n io n Portage , where K o b u k  peop le used to 
sh o rtc u t a r iv e r in e  oxb ow  be fo re a ft-s lu n g m o to rs and fossil fu e l 
m ade p o r ta g in g  s illy . Bob Belous o f the N a t io n a l P a rk Serv ice 
was w ith  us, an d D a v id  C lin e  o f the N a tio n a l A u d u b o n  So­
c ie ty , and Ne lson and E dna G re is t, an E sk im o cou p le from  
A m b le r , ups tream . P ro o f o f the p u d d in g  th a t S ta te G am e 
D ire c to r R on S om e rv ille was r ig h t on the ta rg e t: an “ u n h o ly  a l­
lian ce be tween the N a tive s and p re se rva tio n is ts ." W h a t m o re 

cou ld you ask?
T h e  p re v iou s a fte rn o o n , w c had com e d o w n r iv e r frum  

A m b le r in Greist’s boa t. W c passed some lish cam ps, a few 
o th e r boats w ith  b e rry p icke rs chu gg in g ups tream , passed the 
Portage and G re is t ’s ow n cam p nea rb y , a n d p u lle d  in  a t the 
homestead o f H ow a rd and E rn a K a n tn c r on a h i l l o ve r lo o k in g 
a b ro ad va lle y nea r the K o b u k ’s con flu ence w ith  the H u n t 
R ive r. B eyond the h i l l were th e B a ird  M o u n ta in s , a n d unseen



beyond th em , the N oa ta k V a lle y  an d th e m a in  stem o f the 
Brooks Range. B eyond th a t, the A rc t ic  S lope , n o r th  b y n o r th ­
west. A n d  then , n o th i ’ \  N o t even N ow he re .

H o w a rd  and E r K a n tn e r— he from  T o le d o , she from
C le ve la n d — have f ih e K o b u k  R iv e r fo r s ix teen years.
T h e y have tw o . :o ir hom e is a log ig lo o b u il t in to  the 
side o f the h i l l , sod -roo fed , one room  w ith  alcoves, an d w ind ow s 
on one side o n ly , fa c ing the riv e r. T h e re is a w ood stove, m ade 
from  an o il d ru m ; a sm a ll w in d m il l w ith  gene ra to r, fo r lig h t in 
the w in te r ; a ga rden w ith  zu c c h in i, fo r the sum m e r; an o u t­
house, a sauna also b u il t in to  the h ills id e , and a m ea t shack on 
stilts . F o r a m o n th  in  the sum m e r, the fa m ily  goes to K o tz e b ue 
to w o rk in  the com m e rc ia l fishe ry . In  th e w in te r , K a n tn e r traps 
ly n x . T h e y  eat the ly n x m ea t; also berries, fish , an d ca r ib o u , 
and som etim es moose. In  good years, the c a r ib o u com e sou th 
ou t o f the m oun ta in s a lo n g the H u n t R iv e r in  the fa ll, and 
K a n tn e r takes th em  on the tu n d ra  p la in  b e h in d his h i l l , as the 
an c ie n t peop le m ay have done w hen they , lo o , live d in ig loos o f 
logs at O n io n  Portage.

W c c lim b e d the h i l l an d sat w ith  the K an tn e rs , d r in k in g  
eolfee and ta lk in g  ab ou t the c o u n try . T h e ir p lace , an d the P o r­
tage, lie ju s t in s ide the eastern b o u n d a ry o f K o b u k  N a tio n a l 
M o n um e n t. T h e  K an tn e rs arc unea f ab o u t liv in g  in s ide a 
pa rk , espec ia lly since it happens th e y ocr'.’» ow n the la nd . T h e y 
s im p ly m oved on to it , s ix teen years ago, and no one in th e fed ­
e ra l go ve rnm en t seemed to care m u ch , one w a y o r th e o the r. 
B u t sud de n ly the go ve rnm en t does care , fo r B ob Belous o f the 
Park Serv ice was here in  th e ir hom e now , speak ing o f op tio n s , 
o f leases o r conveyances. T h e re  w o u ld  su re ly be some accom ­
m o da tio n . A n d  the K an tn e rs lis tened close ly , n o d d in g th e ir 
heads; w ond e rin g , poss ib ly , how d if fe re n t i t m ig h t be w ith  the 
Sm okcy the Bea r hats c ru is in g back and fo r th  on th e ir stree t, 
the riv e r .

D ave C lin e  and Belous w res tled w ith  th a t idea fa r in to  the 
n ig h t, a fte r we le ft the K an tn e rs , in  a c a n d le li t c a b in no t fa r 
from  the G rc is ls ’ fish cam p . T h e  cab in was b u il t b y the la te 
J . L . G id d in g s , the B row n U n iv e rs ity  sc ien tis t whose trow e l 
firs t uncove red the m iddens and house p its o f the long -ago
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ca r ib o u hun te rs o f O n io n  Portage . A n d  G id d in g s had live d 
here th ro u g h a ll the summers o f his p a in s ta k in g d ig .

In  the m o rn in g , w h ile  Ne lson G re ist loaded the boa t w ith  
tu rn ip s from  his ga rden , an d C li ie scou ted the sho re line fo r 
w ild  on ions , Belous and I w a lkeo up th to u g h  the site o f the 
m a in d ig  to a kn o ll o v e r lo o k in g the r iv e r on one side, an d , on 
the o th e r, tu n d ra  ro l l in g  o f r to the ba rre n slopes o f the B a ird s 
and the no tch where the H u n t R iv e r comes ou t o f the m o u n ­
ta ins.

Belous said : “ F rom  here you can fo reve r. F rom  here, 
peop le fo r ten thousand years have been lo o k in g up a t th a t 
pass, and at th is tim e o f year, too. T h e re w e ren ’t an y spruce o r 
b irc h here then , a lon g the riv e r . T h e  trees d id n ’ t com e in  u n t i l 
abou t seven thousand years ago. B u t the peop le were here then . 
Im a g in e it . T h e men w ith  th e ir spears, com in g up here to w a it 
fo r the ca r ib o u . T h e  he rd com in g dow n from  th e m oun ta in s , 
p i l in g  up at the edge o f the riv e r , then p lu n g in g  across. T h a t ’s 
p ro b a u iy where the peop le took most o f th em . In  the w a te r, 
from  boats. A ll those years. M y  G od , w h a t a resource .”

G id d in g s h im s e lf had p ic tu re d the ea r ly hun ts in m uch the 
same fash ion . In  his book Ancient Men o f the Antic, he w ro te o f 
the ca r ib o u s tre am in g “ d e te rm in e d ly b y the thousands dow n 
past the s lopes.o f Jade M o u n ta in  o n to  (lie h ig h g ro u n d lead ing 
to O n io n  P ortage .”  A n d  the re , he guessed, the K o b u k peop le 
had b u il t "d iv e r t in g  fe n i ‘s to lead the ca r ib o u dow n slopes and 
in to  the w a te r w he re th t /  m ig h t be s la ugh te red w ith  spears 
from  one -m an ba rk canoes. As soon as the an im a ls began to 
appea r,”  G id d in g s w en t on , “ m en , w om en , and c h ild re n  a ll 
took p a r t, u rg in g the ca r ib o u a long u n t i l th e y p lu n ge d in to  the 
stream where the spearsmen w a ite d . I cou ld v isua lize the 
b row n -g ra y herds p o u r in g  rh y th m ic a lly  ove r the ba re slopes 
between the m o u th o f Jade C reek an d C n io n  Portage , the 
sp lash ing o f padd les in the boats, the p lu n g in g  o f spears and 
knives in to  the dem o ra liz ed sw im m e rs , the spu rts o f b lood 
m in g lin g  w ith  the rush o f the b lue K o L u k  w a te r, an d (he dead 
and d y in g an im a ls , he ld a lo ft by th e ir bu o ya n t coats, d r i f t in g  
w ith  the cu rre n t to the g rave l beach at O n io n  P ortage .”

'F ile ca r ib o u w o u ld  be com in g soon. W e had seen the lead-



crs the day be fo re , from  the a ir , sur ,vors o f the he rd th a t had 
crashed and was on its w ay back , b u ild in g  s tre n g th in  num bers . 
T h e lead bu lls were o u t on th e p la in  be low Jade M o u n ta in , 
breasts show ing w h ite  aga ins t the p u rp le d hea th . A lre a d y the 
w o rd had gone ou t in A m b le r and K ia n a  and N o o rv ik . T h e  
men in th e ir boats w o u ld  be on th e ir w ay an y da y now . W ith  
rifles.

Belous had been w a tc h in g the pass w ith  his hand a t an 
ang le aga ins t the tem p le , shad ing his eyes. S udden ly the hand 
came dow n , the w ris t flic ke d o u t o f the c u f f o f h is ja c ke t, the 
edge o f a w a tch flashed in the sun lig h t. Belous seemed su r­
p rised , and m aybe a li t t le  b i t so rry , th a t th e w a tch was there .

“ T im e  we were g e tt in g back?”  I asked.
Belous nodded , b u t h is eyes were s t il l fixed on th a t no tch in 

the m oun ta in s .

Book Five 
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A L A S K A  O U T D O O R O O U N G  I  L_

S U B S I  S T  E M  C  E  C O M S E M  S U S  R O I M T S

A U G U S T  21, 1 9 8 5

** 1. F arm i 11 i n o : A  p e r m i t  will be r e q u i r e d  -for s u b s i s t e n c e
p r e f e r e n c e  use. P e r m i t t i n g  wi l l  be b a s e d  on p e r s o n a l  or -family 
q u a l i f i c a t i o n s — not on the l o c a l i t y  in w h i c h  one l i v e s  n o r  u p o n  
r a c i a l ,  c u l t u r a l  or e t h n i c  c o n s i d e r a t i o n s .

- 2 .  L i m i t i n o  Q u a l i f i c a t i o n s ; Qual i-f i c a t  i o n s  for the p e r m i t  will 
be v e r y  r e s t r i c t i v e ,  r e q u i r i n g  that: <1> the w i l d  r e s o u r c e  t a k e n  
be u s e d  for p e r s o n a l  a n d  f a m i l y  c o n s u m p t i v e  u s e  o n l y ;  <2) the 
a p p l i c a n t  m u s t  a s s e r : a n d  e s t a b l  i sh that he n e e d s  the s u b s i s t e n c e  
b e c a u s e  it is r e a s o n a b l y  n e c e s s a r y  f o r  h i s  s u r v i v a l  or the 
s u r v i v a l  of h i s  d e p e n d e n t  f a m i l y ;  a n d  <3> the p e r m i t  s h o u l d  be 

l i m i t e d  to a f a m i l y  u n i t  w i t h  i n c o m e  f r o m  all s o u r c e s  at or b e l o w  
F e d e r a l  p o v e r t y  l e v e l s  w i t h  n o  m o r e  th a n  o n e  s u b s i s t e n c e  l i c e n s e  
p e r  f a m i l y  u n i t .

0 .  S u b s i s t e n c e  S e a s o n s  a n d  B a o  L i m i t s : T h e  p e r m i t  h o l d e r s  will
be s u b j e c t  to s p e c i f i c  s u b s i s t e n c e  r e g u l a t i o n s  r e g a r d i n g  
a p p l i c a b l e  or s u b s t i t u t e d  s p e c i e s  b y  a r e a ,  s e a s o n s ,  q u o t a s ,  b a g  

l i m i t s  a n d  m e t h o d s  a n d  m e a n s  a s  a u t h o r i z e d  b y  the B o a r d s  of F i s h  
or G a m e .  T h e  o p p o r t u n i t y  to h a r v e s t  w i l l  be g i v e n  a p r e f e r e n c e  

b u t  n o  g u a r a n t e e  of h a r v e s t  is i n t e n d e d .

«. 4. P r e f e r e n c e  N o t  P r i o r i t y : T h e  p r e f e r e n c e  will not be an
a b s o l u t e  p r i o r i t y  o v e r  s p o r t ,  c o m m e r c i a l  or r e c r e a t i o n a l  use. 
T h e s e  l a t t e r  u s e s  n e e d  not n e c e s s a r i l y  be e l i m i n a t e d  b e f o r e  
s u b s i s t e n c e  p r e f e r e n c e  u s e  is r e s t r i c t e d  or r e g u l a t e d .

T r a d e  a n d  B a r t e r : T r a d e  p r o v i s i o n s  wi l l  be s i m i l a r  to t h o s e
in c u r r e n t  s t a t e  law. S u b s i s t e n c e  u s e  m a y  i n c l u d e  trade, b a r t e r  
or s h a r i n g  f o r  p e r s o n a l  or f a m i l y  c o n s u m p t i o n  of w i l d  r e n e w a b l e  
r e s o u r c e s  a n d  m u s t  be l i m i t e d  to the f i r s t  e x c h a n g e .  N o  c a s h  
e x c h a n g e s  or c o m m e r c i a l  s a l e  shall be i n c l u d e d  in s u b s i s t e n c e



i

I

A l a s k a  D e p a r t m e n t  o f  F i s h  &  G a m e

D i v i s i o n  o f  S u b s i s t e n c e  

T e c h n i c a l  P a p e r  S e r ie s



TECHN ICAL OVERVIEW OF THE STATE ’ S 
SUBSISTENCE PROGRAM

b y
D e n n is  D . K e ls o  

T e c h n i c a l P a p e r N um be r 64

A la s k a  D e p a r tm e n t o f  F is h  an d Game 
D i v i s i o n  o f  S u b s i s t e n c e  

J u n e a u , A la s k a  
D e cem be r 1 , 1981



I .  I n t r o d u c t i o n . . . . ; ............................................. ..................... ............................ 1

I I .  P o l ic y Development P r io r to Enactment o f the S ta te 's  Subsis­
tence S ta tu te ....................................................................................................... 1

I I I .  P o l ic y Development in the Period Between Enactment o f Chapter
151, Session Laws o f Alaska 1978 and Enactment o f Pub l ic Law 
96-487 (December 2, 1980)........... ................................................................. 5

A. The Department o f Fish and Game Subsistence Task F o r c e . . . . 5

B. The Boards o f F ishe r ie s and Game: P o l ic y Statements and 
Regulatory A c t io n s .................... ................................................................. 6

C. The Subsistence Sec t ion , Alaska Department o f F1sh and
Game 1n the Period p r i o r  to December 2, 1980............................... 9

D. Subsistence Regula tions and Pub lic P a r t ic ip a t io n  in Re­
gu la to ry Processes.................    13

IV . Development o f P o l ic ie s and Regulations in the Period from
December 1980 u n t i l December 1981.......................    14

A. J o in t Board Cons ide ra t ion o f the A n a ly t ic a l Approach sug­
gested by the Department o f Fish and Game.............................   15

B. Board o f F ishe r ie s Regulatory A c t io n s  .......................... 19

C. Board o f Game Regulatory Ac t ions ......................................................  22

D. Summary o f Subsistence-Related Board A c t i v i t i e s ........................ 24

E. The Subsistence D iv is io n .......................................................................  24

V. The Department's ANILCA T i t l e  V I I I Implementation P rog ram .. . . 27

A. Establishment o f Regional Councils ................................................... 27
B. S ta f f in g , Technical Support and S c ie n t i f i c  Data fo r the 

Regional Counc ils .......................    29

V I. Summary..................................................................................................................  33

T a b l e  o f  C o n t e n t s

P a g e



I .  I N T R O D U C T I O N

A l a s k a ' s  h u m a n  h i s t o r y  i s  t h o r o u q h l y  e n t w i n e d  w i t h  t h e  u s e  o f  w i l d ,  

r e n e w a b l e  r e s o u r c e s .  A m o n g  n o r t h e r n  a b o r i g i n a l  p e o p l e s ,  a d a p t a t i o n s  

d i r e c t l y  r e l a t e d  t o  p a t t e n s  a n d  c y c l e s  o f  r e s o u r c e  a v a i l a b i l i t y  a r e  

a m o n g  t h e  k e y  e l e m e n t s  o f  s o c i o c u l t u r a l  d i f f e r e n t i a t i o n .  A f t e r  c o n t a c t  

w i t h  w e s t e r n  s o c i e t y ,  t h e  h a r v e s t  a n d  d i s t r i b u t i o n  o f  l o c a l l y  a v a i l a b l e ’ 

f o o d  a n d  m a t e r i a l s  c o n t i n u e d  t o  p r o v i d e  e s s e n t i a l  e c o n o m i c ,  n u t r i t i o n a l ,  

c u l t u r a l  a n d  s o c i a l  b e n e f i t s  t o  a  l a r g e  n u m b e r  o f  c o m m u n i t i e s  a n d  h o u s e h o l d s .  

F o r  n o n - N a t i v e  r e s i d e n t s ,  a s  w e l l ,  t h e  t r a d i t i o n a l  u s e  o f  f i s h  a n d  g a m e  

h a s  s a t i s f i e d  s i m i l a r l y  i m p o r t a n t  n e e d s .  T o d a y  b o t h  N a t i v e s  a n d  n o n - N a t i v e s  

p a r t i c i p a t e  i n  s u b s i s t e n c e  e c o n o m i c  s y s t e m s .  T h e s e  e c o n o m i e s  m a y  b e  

u n d e r s t o o d  a s  n o n - c o d i f 1 e d  s y s t e m s  o f  p r o d u c t i o n  a n d  d i s t r i b u t i o n  w h i c h  

e f f e c t i v e l y  f a c i l i t a t e  t h e  h a r v e s t ,  u s e  a n d  e x c h a n g e  o f  r e n e w a b l e  r e s o u r c e s .  

A l t h o u g h  m o d e r n  s u b s i s t e n c e  s y s t e m s  i n  A l a s k a  u s u a l l y  h a v e  s o m e  c a s h  

f l o w ,  t h e y  p r o d u c e  g o o d s  p r i m a r i l y  f o r  l o c a l  c o n s u m p t i o n  r a t h e r  t h a n  f o r  

e x p o r t  a n d  h a v e  o n l y  l i m i t e d  c o n n e c t i o n s  t o  t h e  m a r k e t  e c o n o m y .  S e e  

L o n n e r ,  T . ,  S u b s i s t e n c e  a s  a n  E c o n o m i c  S y s t e m  i n  A l a s k a :  T h e o r e t i c a l

a n d  P o l i c y  I m p l i c a t i o n s  ( 1 9 8 0 ) .  E v e n  i n  t o w n s  h a v i n g  v i a b l e  n o n - s u b s i s t e n c e  

e c o n o m i c  e l e m e n t s ,  s u b s i s t e n c e  s y s t e m s  n e v e r t h e l e s s  m a y  b e  f u n c t i o n a l  

a n d  v i t a l  t o  t h e  e n t i r e  c o m m u n i t y  a . t  c e r t a i n  t i m e s  o f  t h e  y e a r ,  o r  t o  

s u b c o m m u n i t i e s ,  g r o u p s ,  o r  h o u s e h o l d s  w h i c h  r e l y  o n  s u b s i s t e n c e  h a r v e s t s .

I I .  P O L I C Y  D E V E L O P M E N T  P R I O R  T O  E N A C T M E N T  O F  T H E  S T A T E ' S  S U B S I S T E N C E  
. S T A T U T E

A g a i n s t  t h i s  b a c k g r o u n d ,  t h e  S t a t e  o f  A l a s k a  h a s  g e n e r a t e d  p o l i c i e s ,  

r e s e a r c h ,  a n d  r e g u l a t i o n s  t o  a d d r e s s  s u b s i s t e n c e .  T h e  e v o l u t i o n  o f



t h e s e  d e v e l o p m e n t s  b e g a n  a t  s t a t e h o o d .  H o w e v e r ,  t h e  S t a t e ' s  f i r s t  F i s h  

a n d  G a m e  T i t l e ,  e n a c t e d  i n  1 9 5 9 ,  c o n t a i n e d  o n l y  o n e  r e f e r e n c e  t o  s u b s i s ­

t e n c e .  S u b s i s t e n c e  f i s h i n g  wa s  i d e n t i f i e d  a s  n o n - c o m m e r c i a l  f i s h i n g  

w i t h  a  q i  1 1  n e t ,  s e i n e  o r  f i s h  w h e e l .  Seje A S  1 6 . 0 5 . 9 4 0 ( 1 7 ) o  A c c o r d i n g l y ,  

t h e  B o a r d  o f  F 1 s h  a n d  G a m e  r e g u l a t e d  n o n - c o m m e r c i a l  g i l l  n e t  a n d  f i s h  

w h e e l  f i s h i n g  a s  s u b s i s t e n c e .  A l t h o u g h  s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  

w e r e  a d o p t e d ,  t h e  B o a r d  d i d  n o t  e s t a b l i s h  s p e c i f i c  c r i t e r i a  f o r  p a r t i ­

c i p a t i o n  i n  t h e  f i s h e r y ;  a n y o n e  c o u l d  a p p l y  f o r  a  s u b s i s t e n c e  f i s h i n g  

p e r m i t .

I n  r e g u l a t i n g  g a m e  h a r v e s t s ,  t h e  B o a r d  d i d  n o t  a d o p t  e x p l i c i t  s u b s i s t e n c e  

p r o v i s i o n s  o r  d i f f e r e n t i a t e  b e t w e e n  s u b s i s t e n c e  h u n t i n g  a n d  o t h e r  t y p e s  

o f  h u n t i n g .

T h i s  a p p r o a c h  t o  s u b s i s t e n c e  m u s t  b e  c o n s i d e r e d  i n  c o n t e x t :  h a r v e s t

c o m p e t i t i o n  wa s  s t i l l  r e l a t i v e l y  l o w  f r o m  A l a s k a ' s  s m a l l  p o p u l a t i o n ;  i n  

m a n y  a r e a s  e n f o r c e m e n t  o f  r e g u l a t i o n s  w a s  m i n i m a l  o r  n o n - e x i s t e n t ;  a n d  

i n f o r m a t i o n  o n  t h e  e x t e n t  a n d  p a t t e r n s  o f  s u b s i s t e n c e  u s e  w a s  n o t  r e a d i l y  

a v a i l a b l e .  U n d e r  t h e s e  c i r c u m s t a n c e s  t h e  B o a r d  c o n c l u o e d  t h a t  i t s  b a g  

l i m i t s  a n d  s e a s o n s  w e r e  s u f f i c i e n t  t o  p r o v i d e  f o r  s u b s i s t e n c e .

E v e n  b e f o r e  i n c r e a s e d  h a r v e s t  d e m a n d s  f r o m  a l l  u s e r  g r o u p s  l e d  t h e  

B o a r d  t o  a d o p t  f o r m a l  p o l i c i e s  o n  s u b s i s t e n c e ,  t h e  A l a s k a  L e g i s l a t u r e  

d e m o n s t r a t e d  i t s  c o n c e r n  f o r  t h e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  o p p o r t u n i t i e s .  

I n  1 9 6 1 ,  t h e  H o u s e  p a s s e d  a  r e s o l u t i o n  u r g i n g  a m e n d m e n t s  t o  t h e  f e d e r a l  

M i g r a t o r y  W a t e r f o w l  A c t  w h i c h  w o u l d  h a v e  a l l o w e d  s p r i n g  h u n t i n g  o f  

m i g r a t o r y  w a t e r f o w l ;  t h e  H o u s e  e m p h a s i z e d  t h e  i m p o r t a n c e  o f  t h i s  h a r v e s t

- 2 -



t o  r e s i d e n t s  o f  n o r t h e r n  a n d  w e s t e r n  A l a s k a .  S e e  1 9 6 1  A l a s k a  S e s s .  I . ,

H o u s e  R e s o l u t i o n  N o .  2 9  ( A p r i l  3 ,  1 9 6 1 ) . .  I n  1 9 6 3 ,  t h e  S e n a t e  r e q u e s t e d  

t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  t o  r u l e  f o r m a l l y  " t h a t  m i g r a t o r y  w a t e r f o w l  

m a y  b e  t a k e n  i n  A l a s k a  b y  p e r s o n s  w h o  h a v e  b e e n  t r a d i t i o n a l l y  o r  a r e  

o t h e r w i s e  d e p e n d e n t  o n  t h e m  f o r  s u b s i s t e n c e . "  1 9 6 3  R e s o l u t i o n s  o f  

A l a s k a ,  S e n a t e  R e s o l u t i o n  M o .  5 0  ( M a r c h  2 6 ,  1 9 6 3 ) .

I n  1 9 7 5  t h e  A l a s k a  L e g i s l a t u r e  d i v i d e d  t h e  B o a r d  i n t o  d i s t i n c t  B o a r d s  o f

F i s h e r i e s  a n d  G a m e .  S e e  A S  1 6 . 0 5 . 2 5 1  a n d  A S  1 6 . 0 5 . 2 5 5 .  F o r  t h e  f i r s t

t i m e  t h e  l e g i s l a t u r e  a l s o  a u t h o r i z e d  t h e  B o a r d  o f  G a m e  t o  r e g u l a t e  s u b s i s t e n c e

h u n t i n g  a p a r t  f r o m  o t h e r  t y p e s  o f  h u n t i n g .  S e e  A S  1 6 . 0 5 . 2 5 7  o t h e r  p r o v i s i o n s

g o v e r n i n g  t h e  B o a r d ' s  a u t h o r i t y  i n  r e l a t i o n  t o  s u b s i s t e n c e  u s e  a p p e a r  i n

A S  1 6 . 0 5 . 2 5 5 ) .  T h e  l e g i s l a t i v e  l e t t e r  o f  i n t e n t  a c c o m p a n y i n g  H o u s e  B i l l

3 6 9 ,  w h i c h  w a s  a d o p t e d  a s  c h a p t e r  1 9 9 ,  S e s s i o n  L a w s  o f  A l a s k a  1 9 7 5 ,

c o n t a i n e d  t h e  f o l l o w i n g  l a n g u a g e :

I t  i s  t h e  i n t e n t  o f  t h e  m a j o r i t y  o f  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  
i n  r e p o r t i n g  o u t  H B  3 6 9  t o  h a v e  t h e  B o a r d  o f  F i s h  a n d  G a m e  a d o p t  
r e g u l a t i o n s  r e l a t i n g  t o  s u b s i s t e n c e  h u n t i n g  p a r a l l e l  t o  t h e  r e g u l a ­
t i o n s  g o v e r n i n g  t h e  e x i s t i n g  f i s h i n g  r e g u l a t i o n s .

I t  i s  n o t  t h e  i n t e n t  o f  t h e  c o m m i t t e e  t o  d e n y  s u b s i s t e n c e  h u n t i n g  
t o  a n y  r e s i d e n t  o f  t h e  s t a t e  o f  A l a s k a  w h o  i s  e l i g i b l e  t o  s u b s i s ­
t e n c e  h u n t .  I t  i s  f u r t h e r  t h e  i n t e n t  o f  t h e  c o m m i t t e e  t h a t  t h e  
B o a r d  d e f i n e  s u b s i s t e n c e  h u n t i n g  b y  r e g u l a t i o n .

I n  1 9 7 6 ,  t h e  l e g i s l a t u r e  c h a n g e d  t h e  s u b s i s t e n c e  h u n t i n g  p r o v i s i o n s  s o

t h a t  l o c a l  r e s i d e n t s  c o u l d  p e t i t i o n  f o r  s u b s  s t e n c e  h u n t i n g  a r e a s .  S e e

A S  1 6 . 0 5 . - 2 5 7 .  I n  i t s  f i n d i n g s ,  t h e  l e g i s l a t u r e  s t a t e d :

[ T ] r a d i t i o n a l  d e p e n d e n c e  o n  f i s h  a n d  g a m e  r e s o u r c e s  i s  a c o n ­
t i n u i n g  a n d  n e c e s s a r y  wa y  o f  l i f e  i n  m a n y  a r e a s  o f  t h e  s t a t e  a n d  
. . .  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s a g e  o f  t h e s e  r e s o u r c e s  i s  e s ­
s e n t i a l  t o  t h e  h e a l t h ,  s a f e t y  a n d  g e n e r a l  w e l f a r e  o f  t h e  c i t i z e n s  
o f  t h e  s t a t e  i n  t h o s e  a r e a s .

S e c t i o n  1„ c h a p t e r  2 6 9 ,  S e s s i o n  L a w s  o f  A l a s k a  1 9 7 6 .



D u r l n q  t h e  s a m e  y e a r ,  t h e  B o a r d s  a d o p t e d  a  p o l i c y  s t a t e m e n t  w h i c h

p r o v i d e d ,  i n  p a r t :

B y  r e a s o n  o f  c u l t u r e ,  l o c a t i o n ,  e c o n o m i c  s i t u a t i o n  o r  c h o i c e ,  
l a r g e  n u m b e r s  o f  p e o p l e  w i l l  f i n d  i t  i m p o s s i b l e  t o  a b a n d o n  o r  
a l t e r  t h e i r  w a y  o f  l i f e  a t  a  p a c e  p a r a l l e l i n g  c h a n g e s  b r o u g h t  b y  
n e w  s h i f t s  i n  l a n d  s t a t u s  a n d  o w n e r s h i p ,  n o n r e n e w a b l e  r e s o u r c e  
d e v e l o p m e n t s ,  r o a d  e x t e n s i o n s  a n d  t r a n s p o r t a t i o n  i m p r o v e m e n t s  
a n d  a  p h e n o m e n a l  r a t e  o f  p o p u l a t i o n  g r p w t h .  .  .  .

T h e  e x i s t i n g  v a r i e t y  o f  c u l t u r e s  a n d  l i f e  s t y l e s  i n  A l a s k a  a r e
o f  g r e a t  v a l u e  a n d  s h o u l d  b e  p r e s e r v e d .  W h i l e  l i m i t a t i o n s  o n  t h e  
p r o d u c t i v i t y  o f  f i s h  a n d  g a m e  m u s t  d i s c o u r a q e  c o n t i n u e d  i n c r e a s e s  
i n  t h e  n u m b e r s  o f  s u b s i s t e n c e  t y p e  r e s o u r c e  u s e r s ,  d o m e s t i c  u t i l i ­
z a t i o n  i s  s t i l l  o f  f u n d a m e n t a l  I m p o r t a n c e  t o  m a n y  A l a s k a n s ,  a n d  
a c c o r d i n q l y  i t  i s  a s s i g n e d  t h e  h i g h e s t  p r i o r i t y  a m o n g  b e n e f i c a l  
u s e s .

P o l i c y  S t a t e m e n t  o n  S u b s i s t e n c e  U t i l i z a t i o n  o f  F i s h  a n d  G a m e ,  A l a s k a

B o a r d  o f  F i s h  a n d  G a m e  a n d  t h e  C o m m i s s i o n e r  o f  F i s h  a n d  G a m e ,  # 7 5 - 1 2 - F B .

T h e  B o a r d  o f  G a m e  s o o n  a t t e m p t e d  t o  i m p l e m e n t  t h i s  p o l i c y  t h r o u q h  a n  

e m e r g e n c y  r e q u l a t i o n  a l l o w i n g  a  l i m i t e d  h a r v e s t  o f  b u l l s  f r o m  t h e  

t h e n - d e c l i n i n g  W e s t e r n  A r c t i c  C a r i b o u  H e r d .  T h e  r e g u l a t i o n  a u t h o r i z e d  

3 , 0 0 0  p e r m i t s  t o  b e  d i s t r i b u t e d  a m o n g  1 6  n o r t h e r n  v i l l a g e s .  T h e  v i l l a g e  

a l l o c a t i o n s  w e r e  t o  b e  b a s e d  o n  r e c o m m e n d a t i o n s  o f  v i l l a g e  c o u n c i l s  a n d  

c o r p o r a t i o n s  i n  l i q h t  o f  p o p u l a t i o n ,  n e e d ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  f o o d  

a n d  e m p l o y m e n t ,  a n d  o t h e r  f a c t o r s  w h i c h  a s s i s t  i n  m e e t i n g  " m i n i m u m  

s u s t e n a n c e "  n e e d s .  T h i s  a c t i o n  w o u l d  h a v e  p r o v i d e d  a  c l e a r  p r i o r i t y  

f o r  r u r a l  u s e r s  o f  t h e  W e s t e r n  A r c t i c  H e r d .  H o w e v e r ,  

t h e  A l a s k a  c o u r t s  r u l e d  t h a t  i m p r o p e r  a d m i n i s t r a t i v e  p r o c e d u r e s  h a d  

b e e n  u s e d  i n  i m p l e m e n t i n g  t h e  r e q u l a t o r y  d e c i s i o n .  T h u s ,  w i t h o u t  

r e a c h i n g  t h e  q u e s t i o n  o f  t h e  B o a r d ' s  a u t h o r i t y  t o  a l l o c a t e  o n  t h e  b a s e s
i

c h o s e n ,  t h e  c o u r t  n u l l i f i e d  t h e  a c t i o n .  S e e  S t a t e  v .  T a n a n a  V a l l e y  

S p o r t s m e n ' s  A s s o c i a t i o n ,  5 8 3  P .  2 d  8 5 4  ( A l a s k a  1 9 7 7 ) .



I I I .  P O L I C Y  D E V E L O P M E N T  I N  T H E  P E R I O D  B E T W E E N  E N A C T M E N T  O F  C H A P T E R  1 5 1 ,  S E S S I O N  
L A WS  O F  A L A S K A  1 9 7 8 ,  A N D  E N A C T M E N T  O F  P U B L I C  L AW 9 6 - 4 8 7  ( D E C E M B E R  2 ,  1 9 8 0 )

B e t w e e n  1 9 7 5  a n d  1 9 7 8  n u m e r o u s  b i l l s  w e r e  i n t r o d u c e d  i n  t h e  A l a s k a

L e g i s l a t u r e  t o  m a k e  p r o v i s i o n  f o r  s u b s i s t e n c e ;  U l t i m a t e l y ,  H o u s e  B i l l

9 6 0  e m e r g e d  a s  t h e  c o m p o s i t e  l e g i s l a t i v e  v e h i c l e  f o r  r e s o l v i n g  t h e

v a r i o u s  p o l i c y  a p p r o a c h e s .  H . B .  9 6 0  b e c a m e  c h a p t e r  1 5 1  o f  t h e  1 9 7 8

A l a s k a  S e s s i o n  L a w s .  T h e  f u l l  t e x t  o f  t h e  s t a t u t e  a p p e a r s  i n  A p p e n d i x  1 .

W h e n  i t  b e c a m e  e f f e c t i v e  o n  O c t o b e r  1 0 ,  1 9 7 8 ,  t h e  n e w  s t a t u t e  e s t a b l i s h e d

s p e c i f i c  p a r a m e t e r s  f o r  t h e  S t a t e ' s  s u b s i s t e n c e  p r o g r a m .  A m o n g  t h e  m o s t

s i g n i f i c a n t  p r o v i s i o n s  a r e  t h e  f o l l o w i n g :

1 .  A d e f i n i t i o n  o f  " s u b s i s t e n c e  u s e ? "  w h i c h  l e a v e s  t o  t h e  B o a r d s  o f  
F i s h e r i e s  a n d  G a m e  t h e  t a s k  o f  g i v i n g  c o n t e n t  t o  " c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s "  t h r o u g h  t h e  B o a r d ' s  n o r m a l  a d m i n i s t r a t i v e  p r o ­
c e d u r e s ;

2 .  P r i o r i t y  f o r  s u b s i s t e n c e  u s e s  i n  a l l o c a t i o n s  o f  b o t h . f i s h  a n d  
q a m e  r e s o u r c e s ;

3 .  M a n d a t o r y  p r o c e d u r e s  f o r  u s e  b y  t h e  B o a r d  o f  G a m e  w h e n  c o n s i d e r ­
i n g  s p e c i a l  h u n t i n q  r e g u l a t i o n s  f o r  s u b s i s t e n c e ;

4 .  A n e w  r e s e a r c h  p r o g r a m  w i c h i n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e
t o  p r o v i d e  b a s e l i n e  d a ' • a ,  i s s u e - s p e c i f i c  i n f o r m a t i o n ,  a n d  p o l i c y  
r e c o m m e n d a t i o n s  r e l a t e d  t o  s u b s i s t e n c e  u s e  o f  f i s h  a n d  g a m e .

A .  T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  S u b s i s t e n c e  T a s k  F o r c e

T h e  e n a c t m e n t  f  c h a p t e r  1 5 1 ,  S e s s i o n  L a w s  o f  A l a s k a  1 9 7 8 ,  m e a n t  t h a t  

t h e  D e p a r t m e n t  a n d  t h e  B o a r d s  w o u l d  h a v e  t o  m a k e  c e r t a i n  a d j u s t m e n t s  t o  

m e e t  t h e  s t a t u t o r y  m a n d a t e .  I n  A u g u s t  1 9 7 8 ,  t h e  C o m m i s s i o n e r  o f  F i s h  

a n d  G a m e  a p p o i n t e d  a  S u b s i s t e n c e  T a s k  F o r c e  t o  a d v i s e  h i m  o n  a p p r o p r i a t e  

s t e p s  f o r  i m p l e m e n t a t i o n  o f  t h e  n e w  l a w .  I n  N o v e m b e r  1 9 7 8  t h e  T a s k  

F o r c e  i s s u e d  i t s  r e p o r t  c o n t a i n i n g  n u m e r o u s  r e c o m m e n d a t i o n s .  T h i s  

r e p o r t  i s  a t t a c h e d  a s  A p p e n d i x  2 .  I t s  c o n c l u s i o n s  w e r e  o f  n e c e s s i t y



l i m i t e d  b y  t h e  e x t r e m e l y  s m a l l  a m o u n t  o f  d a t a  t h e n  a v a i l a b l e  o n

s u b s i s t e n c e  s y s t e m s ,  b u t  t h e y  e m p h a s i z e d  t h e  i m p o r t a n c e  o f  a n  e n e r g e t i c ,

i n t e g r a t e d  p r o q r a m  —  i n c l u d i n q  c r i t i c a l  r e g u l a t o r y  s t e p s :

[ T ] h e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  w i l l  c a r r y  t h e  p r i n c i p a l  b u r d e n  
i n  d e f i n i n g  t e r m s  e x p r e s s e d  i n  t h e  l a w ,  i n  d e t e r m i n i n g  w h a t  c o n ­
s t i t u t e s  ' s u b s i s t e n c e  u s e '  i n  p r a c t i c e ,  i n  d e c i d i n g  w h e r e  a n d  
f o r  w h a t  s p e c i e s  a  s u b s i s t e n c e  p r i o r i t y  s h o u ; J b e  e s t a b l i s h e d ,  a n d  
i n  d e c ’ d i n q  b y  w h a t  r e g u l a t o r y  m e a n s  t h i s  p r i o r i t y  w i l l  b e  i m p l e ­
m e n t e d . ,

F i n a l  R e p o r t  o f  t h e  S u b s i s t e n c e  T a s k  F o r c e ,  A l a s k a  D e p a r t m e n t  o f  F i s h  

a n d  G a m e  ( N o v e m b e r  2 0 ,  1 9 7 8 )  a t  2 .

T h e  T a s k  F o r c e  n o t e d  t h a t  " a  n u m b e r  o f  e x i s t i n g  p o l i c i e s ,  r e g u l a t i o n s ,

a n d  m a n a g e m e n t  s t r a t e g i e s  a c c o m m o d a t e  o r  p r o v i d e  a  p r e f e r e n c e  t o

s u b s i s t e n c e - t y p e  u s e s . "  _ I d .  a t  4 .  I n  a d d i t i o n ,  t h e  r e p o r t  o b s e r v e d :

A  w i d e  r a n q e  o f  r e g u l a t i o n s  h a v e  b e e n  p r o m u l g a t e d  w h i c h  f a v o r  
l o c a l  u s e s  t h r o u g h  t i m i n g  a n d  d u r a t i o n  o f  s e a s o n s ,  l i b e r a l  o r  n o n ­
e x i s t e n t  b a q  l i m i t s ^  l e g a l i z a t i o n  o f  s a l e  o r  b a r t e r  i n  s o m e  c a s e s ,  
c o n s t r a i n t s  o n  m e a n s  o f  a c c e s s ,  a n d  e v e n  s e l e c t i v e  e n f o r c e m e n t .  .  .  .  
H o w e v e r ,  i t  i s  a l s o  c l e a r  t h a t  i n  s o . e  c a s e s  t h e s e  m e c h a n i s m s  a r e  
n o  l o n g e r  a d e q u a t e  i n  p r a c t i c e ,  o r  m a y  n o t  m e e t  n e w l e g a l  c r i t e r i a .  
W h i l e  t h e  T a s k  F o r c e  r e c o g n i z e s  t h a t  v a r i o u s  c h a n g e s  i n  d e t a i l s  o f  
p o l i c y  a n d  i n  r e g u l a t i o n s  w i l l  b e  n e c e s s a r y ,  i t  i s  i m p o r t a n t  t o  e m ­
p h a s i z e  t h a t  t h e  f l e x i b i l i t y  o f  t h e  p r e s e n t  r e q u l a t o r y  s y s t e m  c a n  
a c c o m m o d a t e  t h e  c h a n q i n g  n e e d s  o f  b o t h  s u b s i s t e n c e  a n d  o t h e r  r e ­
s o u r c e  u s e r s .

I d .  a t  4 - 5 .

B .  T h e  B o a r d s  o f  F i s h e r i e s  a n d  G a m e :  P o l i c y  S t a t e m e n t s  a n d  R e g u l a t o r y
A c t i o n s

T h e  A l a s k a  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  a l s o  a c t e d  q u i c k l y  t o  c l a r i f y  

h o w t h e  e x i s t i n g  s y s t e m  w o u l d  h e  u s e d  t o  m e e t  t h e  n e w  l a w ' s  r e q u i r e m e n t s .  

D u r i n g  t h e i r  s p r i n g  1 9 7 9  j o i n t  m e e t i n g ,  t h e  B o a r d s  a d o p t e d  a p o l i c y  

s t a t e m e n t  w h i c h  p r o v i d e d ,  i n  p a r t :
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W h e n e v e r  p o s s i b l e ,  t h e  s u b s i s t e n c e  p r i o r i t y  s h o u l d  b e  a c h i e v e d  
b y  e x i s t i n g  r e q u l a t o r y  t e c h n i q u e s ,  s u c h  a s  o p e n  a n d  c l o s e d  s e a ­
s o n s ,  b a g  l i m i t s ,  c o n t r o l  o f  m e t h o d s  a n d  m e a n s  o f  t a k e ,  a n d  c o n ­
t r o l l e d  u s e  a r e a s .  W h e n  a  r e s o u r c e  i s  p l e n t i f u l  e n o u q h  t o  a c c o m ­
m o d a t e  a l l  u s e s ,  t h e  B o a r d s  m a y  n o t  n e e d  t o  d i s t i n g u i s h  b e t w e e n  
d i f f e r e n t  t y p e s  o f  u s e .  S p e c i a l  r e g u l a t i o n s  s u c h  a s  d e s i g n a t i o n  
o f  a  s u b s i s t e n c e  h u n t i n g  o r  f i s h i n g  a r e a  t o  a l l o c a t e  a  s u b s i s t e n c e  
r e s o u r c e  t o  l o c a l  s u b s i s t e n c e  u s e r s  m a y  b e  e n a c t e d  i f  t h e  a b o v e  
a p p r o a c h  i s  i n a p p r o p r i a t e  o r  i n e f f e c t i v e .

8  I f  f u r t h e r  r e s t r i c t i o n  i s  n e c e s s a r y ,  p r i o r i t y  a m o n g  s u b s i s t e n c e
u s e r s  w i l l  b e  b a s e d  o n  1 )  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  
t h e  r e s o u r c e  a s  t h e  m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;  2 )  l o c a l  r e s i -

I d e n c y ;  a n d  3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .  T h e  B o a r d  
w i l l  d e p e n d  h e a v i l y  o n  d a t a  g a t h e r e d  b y  t h e  S u b s i s t e n c e  S e c t i o n  
i n  a c h i e v i n g  p r i o r i t y  f o r  s u b s i s t e n c e  a n d  i n  c o n s i d e r i n g  t h e  
t h r e e  f a c t o r s  a b o v e .

A l a s k a  B o a r d s  o f  F i s h e r i e s  a n d  G a m e ,  P o l i c y  # 7 9 - 5 - J B  ( M a r c h  1 9 7 9 1 .

T h i s  p o l i c y  i s  a t t a c h e d  a s  A p p e n d i x  3 .

T h e  A l a s k a  A t t o r n e y  G e n t  . V s  o p i n i o n  w h i c h  a c c o m p a n i e s  t h i s  o v e r v i e w  a n a

l y z e s  h o w  t h e  T i e r  I  -  T i e r  I I  p r i o r i t y  s t r u c t u r e  a d d r e s s e s  t h e  i n t e r e s t s

o f  r u r a l  r e s i d e n t s .  I t  i s  i m p o r t a n t  t o  n o t e  h e r e ,  t h o u g h ,  t h a t  t h e  B o a r d s

s t a t e m e n t  e x p r e s s l y  c o n s i d e r e d  t h e  n e e d s  o f  u s e r s  r e s i d i n g  i n  r u r a l

a r e a s ,  i . e . ,  t h o s e  u s e r s  w h o  a r e  " l o c a l "  t o  t h e  r e s o u r c e :

I m p l i c i t  i n  t h e  t wo  c r i t e r i a  o f  ' d i r e c t  d e p e n d e n c e '  a n d  ' a v a i l ­
a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s '  i s  t h e  i d e a  t h a t  a  s u b s i s ­
t e n c e  p r i o r i t y  i s  b a s e d  t o  s o m e  e x t e n t  o n  t h e  a c t u a l  n e e d s  o f  
p e o p l e .  S u b s i s t e n c e  n e e d s  o f  i n d i v i d u a l s ,  f a m i l i e s ,  a n d  c u l ­
t u r a l  g r o u p s  m a y  d i f f e r  i n  t y p e  a n d  d e q r e e .  .  .  .  E l e m e n t s  t o  
c o n s i d e r  i n  e s t a b l i s h i n g  t h e  l e v e l  o f  s u b s i s t e n c e  n e e d  i n c l u d e  
l o c a t i o n ,  l o c a l  c u l t u r e s ,  t r a d i t i o n ,  c u s t o m s ,  a n d  a l t e r n a t i v e  
r e s o u r c e s .

T h e  B o a r d ;  r e c o g n i z e  t h e  n e e d  f o r  r e g i o n a l  d i f f e r e n c e s  i n  t h e  
a p p r o a c h  t o  f i s h  a n d  g a m e  m a n a g e m e n t  a n d  t h e y  w i l l  m a i n t a i n  f l e x i ­
b i l i t y  b y  p e r i o d i c a l l y  e x a m i n i n g  s o c i a l  a n d  e c o n o m i c  c o n d i t i o n s ,  
a s  w e l l  a s  b i o l o g i c a l  c o n d i t i o n s  w h i c h  m a y  w a r r a n t  a c h a n g e  i n  
s u b s i s t e n c e  u s e s  a n d  t h e  B o a r d ' s  r e g u l a t i o n s .

I d .
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T h e  n o n - b i n d i n g  g u i d e l i n e s  a d o p t e d  b y  t h e  B o a r d s  a l s o  a r t i c u l a t e  

s t e p s  t o  p r o t e c t  l o c a l  h a r v e s t  o p p o r t u n i t i e s .  T h e s e  g u i d e l i n e s  

p r o v i d e ,  i n  p a r t :

1 .  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  o f  
a  r e s o u r c e ,  t h e  B o a r d  s h a l l  d e t e r m i n e  a p p r o p r i a t e  b a q  l i m i t s  a n d  
s e a s o n  r e s t r i c t i o n s  g o v e r n i n g  a l l  u s e r  g r o u p s .  T h e  s u b s i s t e n c e  
p r e f e r e n c e  m a y  b e  a c c o m p l i s h e d  b y  s e t t i n g  l i m i t s  a n d  s e a s o n s  
s e n s i t i v e ~ ~ t o  l o c a l  u s e  p a t t e r n s  i n  t h e  a r e a  a f f e c t e d .

2 .  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  f u r ­
t h e r ,  t h e  B o a r d  s h a l l  d e t e r m i n e  a p p r o p r i a t e  c o n t r o l s  o n  a c c e s s  
g o v e r n i n g  a l l  u s e r  g r o u p s .  T h e  s u b s i s t e n c e  p r e f e r e n c e  m a y  b e  a c ­
c o m p l i s h e d  b y  m a k i n g  i t  m o r e  i n c o n v e n i e n t  f o r  d i s t a n t  u s e r  g r o u p s  
t o  e n g a g e  i n  h a r v e s t .

3 .  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  f u r ­
t h e r ,  t h e  B o a r d  s h a l l  d e t e r m i n e  a p p r o p r i a t e  m e t h o d s  a n c  m e a n s  
g o v e r n i n g  a l l  u s e r  g r o u p s .  T h e  s u b s i s t e n c e  p r e f e r e n c e  m a y  b e  a c ­
c o m p l i s h e d  b y  a d o p t i n g  m e t h o d s  a n d  m e a n s  m o s t  a v a i l a b l e  t o  T o c a l  
u s e r  g r o u p s .

4 .  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  f u r ­
t h e r ,  t h e  B o a r d  m a y  c r e a t e  a  r e g u l a t i o n  w h i c h  a l l o w s  f o r  a d e q u a t e
s u b s i s t e n c e  h a r v e s t  b y  r e s i d e n t s  o f  t h e  a r e a  a n d  a  l i m i t e d  s p o r t  
h a r v e s t  b y  o t h e r  u s e r  g r o u p s .  T h T ?  a r e a  a c c o m p l i s h e s  t h e  s u b s i s t e n c e  
p r i o r i t y  a d d r e s s e d  i n  i 9 7 8  S L A  1 5 1 .

5 „  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  f u r ­
t h e r  a n d  s t i l l  i m p l e m e n t  t h e  s u b s i s t e n c e  p r i o r i t y ,  t h e  B o a r d  
s h a l l  c r e a t e  a s u b s i s t e n c e  a r e a  w h i c h  a l l o w s  f o r  a  q u o t a - c o n t r o l l e d  
h a r v e s t  b y  r e s i d e n t s  o f  t h e  a r e a  o n l y .  . . .

6 .  W h e n  t h e  B o a r d  f i n d s  i t  n e c e s s a r y  t o  r e s t r i c t  t h e  h a r v e s t  t o
a l i m i t e d  n u m b e r  o f  a r e a  r e s i d e n t s ,  t h e  B o a r d  s h a l l  u t i l i z e  c r i ­
t e r i a  f o r  a l l o c a t i o n  ( c o n s i s t e n t  w i t h  1 9 7 8  S L A  1 5 1 )  a m o n g  a r e a  
r e s i d e n t s  b a s e d ,  i n  p a r t ,  o n  t h e  s u g g e s t i o n s  a n d  e v i d e n c e  p r o v i d e d  
b y  a r e a  r e s i d e n t s .  .  .  .

A l a s k a  B o a r d s  o f  F i s h e r i e s  a n d  G a m e ,  P r o p o s e d  P r o c e d u r e  f o r  I m p l e m e n t a t i o n

o f  1 9 7 8  S L A - 1 5 1  ( M a r c h  1 9 7 9 )  ( e m p h a s i s  a d d e d ) .  T h e  f u l l  t e x t  o f  t h e

P r o p o s e d  P r o c e d u r e  i s  a t t a c h e d  a s  A p p e n d i x  4 .

T h e  B o a r d s '  p o l i c y  s t a t e m e n t  a l s o  n o t e d  t h a t  s u b s i s t e n c e  u s e s  p r o v i d e  

a v a r i e t y  o f  b e n e f i t s  w h i c h  a r e  n o t  l i m i t e d  t o  n u t r i t i o n :



The Board of F is h e r ie s  and the Board of Game recognize that e x is t in g  
cu ltu res  and l i f e  s ty le s  In Alaska are of great value and should 
be preserved. Accord ing ly , customary and t ra d it io n a l  subsistence  
uses of f is h  and game are assigned a p r io r i t y  among b en e f ic ia l
ti S 6  S « • • •

Beyond d i r e c t l y  s a t is fy in g  food requirements, home consumption of 
f is h  and game tends to preserve cu ltures  and t ra d it io n s  and qives 
g r a t i f i c a t io n  to a strong des ire  possessed by many Alaskans to har­
vest t h e ir  own food. The l a t t e r  functions seem genuinely important 
to the p hys ica l and psychological w ell-being of a large number of 
Alaskans.

Alaska Boards of F is h e r ie s  and Game, Po licy  #79-5-JB (March 1979).

C. The Subsistence S ect io n , Alaska Department of F ish  and Game in the 

Period P r io r  to December 2 , 1980.

At about the same time as the Boards were considering t h e ir  p o l icy  s ta te ­

ment, the new Subsistence Section o f  the Department of F ish  and Game was 

ju s t  beginning operations. I t s  r o le ,  development and funding are s ig n if ic a n t  

in d ices  of the S ta te 's  progress in creating  a high q u a l i ty  subsistence  

program which s a t i s f i e s  T i t l e  V I I I  requirements.

The duties of the Subsistence Section were sp e c if ie d  in AS 16.05.094: 

The section  of subsistence hunting and f ish in g  s h a l l :

(1) compile e x is t in g  data and conduct stud ies  to qather in fo r ­
mation, inc lud ing  data from subsistence u se rs , on a l l  aspects  
of the role of subsistence hunting and f ish in g  in the l iv e s
of the res idents  of the s ta te ;

(2) quantify  the amount, n u tr it io n a l va lue , and extent of 
dependence on food acquired through subsistence hunting and 
f is h in g ;

(3) make information gathered a va ilab le  to the p u b l ic ,  appro­
p r ia te  agencies, and other orqanized bodies;

(4) a s s i s t  the department, the Board of F is h e r ie s ,  and the 
Board of Game in determining what uses of f ish  and qame, as 
Vv'ell as which users and what methods, should be termed sub­
s is ten ce  uses, u se rs ,  and methods;



( 5 )  e v a l u a t e  t h e  i m p a c t  o f  s t a t e  a n d  f e d e n l  l a w s  a n d  r e g u ­
l a t i o n s  o n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a n d ,  w h e n  c o r r e c t i v e  
a c t i o n  i s  i n d i c a t e d ,  m a k e  r e c o m m e n d a t i o n s  t o  t h e  d e p a r t m e n t ;

( 6 )  m a k e  r e c o m m e n d a t i o n s  t o  t h e  B o a r d  o f  G a m e  a n d  t h e  B o a r d  
o f  F i s h e r i e s  r e g a r d i n g  a d o p t i o n ,  a m e n d m e n t  a n d  r e p e a l  o f  r e ­
g u l a t i o n s  a f f e c t i n g  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n q ;

( 7 )  p a r t i c i p a t e  w i t h  o t h e r  d i v i s i o n s  i n  t h e  p r e p a r a t i o n  o f
s t a t e w i d e  a n d  r e g i o n a l  m a n a g e m e n t  p l a n s  s o  t h a t  t h o s e  p l a n s  
r e o r g a n i z e  a n d  i n c o r p o r a t e  t h e  n e e d s  o f  s u b s i s t e n c e  u s e r s  o f  
f i s h  a n d  q a m e .

T h e  " e s e a r c h  r e s p o n s i b i l i t i e s  o f  t h e  S e c t i o n  f a l l  i n t o  t w o  m a j o r  a r e a s :

( a )  b a s e l i n e  r e s e a r c h  h a v i n g  m u l t i p l e  u t i l i t y  f o r  i n f o r m i n g  t h e  p u b l i c ,

g o v e r n m e n t  a g e n c i e s  a n d  o t h e r  e n t i t i e s ,  s e e  AS  1 6 . 0 5 . 0 9 4  ( 1 ) ,  ( 2 )  a n d

( 3 ) ;  a n d  ( b )  i s s u e - s p e c i f i c  i n f o r m a t i o n  g a t h e r i n g  f o r  u s e  b y  t h e  

D e p a r t m e n t ,  t h e  B o a r d s ,  a n d  t h e  p u b l i c .  See^ A S  1 6 . 0 5 . 0 9 4  ( 4 ) ,  ( 5 )  

a n d  ( 7 ) .  I n  a d d i t i o n ,  t h e  S e c t i o n ' s  p o l i c y  r e c o m m e n d a t i o n  r o l e s  e x t e n d  

b e y o n d  a l l o c a t i o n  t o  i n c l u d e  t h e  f u l l  r a n g e  o f  r e g u l a t o r y  m a t t e r s  w h i c h  

m a y  a f f e c t  s u b s i s t / . n c e  u s e s .  S e e  A S  1 6 . 0 5 . 0 9 4  ( 4 ) ,  ( 5 )  a n d  ( 6 ) .

T h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  S p e c i a l  C o m m i t t e e  o n  S u b s i s t e n c e

d e s c r i b e d  t h e  e v o l u t i o n  o f  t h e  S u b s i s t e n c e  S e c t i o n  a s  f o l l o w s :

M u c h  o f  t h e  r e s p o n s i b i l i t y  f o r  i m p l e m e n t a t i o n  o f  t h e  s u b s i s t e n c e  
l a w  w a s  a s s i g n e d  t o  t h e  n e w ,  s t a t u t o r i l y  c r e a t e d ,  S u b s i s t e n c e  
S e c t i o n  i n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e .  S e e  A S  1 6 . 0 5 . 0 9 4 .  
B e c a u s e  t h e  D e p a r t m e n t  h a d  n e v e r  c o n d u c t e d  s o c i a l  r e s e a r c h ,  a n  
i m m e n s e  g a p  e x i s t e d  b e t w e e n  p r o g r a m s  f o r  b i o l o g i c a l  s t u d i e s  a n d  
p r o g r a m s  n e e d e d  f o r  s o c i o - e c o n o m i c  r e s e a r c h  o n  s u b s i s t e n c e .  I n ­
d e e d ,  t h e  D e p a r t m e n t  w a s  i n  n o  p o s i t i o n  t o  p r o v i d e  t h e  e x t e n s i v e  
d a t a  n e e d e d  b y  t h e  B o a r d s  t o  m a k e  r e a s o n a b l e  d e c i s i o n s  a f f e c t i n g  
s u b s i s t e n c e .  B y  c o n t r a s t  t o  t h e  o t h e r  d i v i s i o n s  o f  t h e  D e p a r t ­
m e n t ,  t h e  d u t i e s  s p e c i f i e d  b y  A S  1 6 . 0 5 . 0 9 4  f o r  t h e  S u b s i s t e n c e  
S e c t i o n  g i v e  h e a v y  e m p h a s i s  t o  s o c i o - e c o n o m i c  r e s e a r c h  w i t h  n o n e  
o f  t h e  m a n a g e m e n t  a n d  e n f o r c e m e n t  f u n c t i o n s  n o r m a l l y  a s s o c i a t e d  
w i t h  t h e  D e p a r t m e n t .

I n  o r d e r  t o  m e e t  [ i t s  s t a t u t o r y ]  r e s p o n s i b i l i t i e s ,  t h e  S u b s i s ­
t e n c e  S e c t i o n  n e e d e d  a  s t a f f  w h i c h  c o u l d  n o t  o n l y  j n d e r s t a n d  
b a s i c  b i o l o g i c a l  r e l a t i o n s h i p s ,  b u t  a l s o  c o n d u c t  e f f e c t i v e  s o c i o -

-10-



e c o n o m i c  r e s e a r c h .  O f  c o u r s e ,  t h i s  r e q u i r e d  t h e  D e p a r t m e n t  t o  
h i r e  p e r s o n n e l  w i t h  s u b s t a n t i a l l y  d i f f e r e n t  s k i l l s  t h a n  t h o s e  
n o r m a l l y  a s s o c i a t e d  w i t h  f i s h  a n d  g a m e  m a n a q e m e n t .  A s  a  r e ­
s u l t ,  t h e  S u b s i s t e n c e  S e c t i o n  w a s  n o t  a c t u a l l y  o p e r a t i o n a l  u n ­
t i l  m i d - 1 9 7 9 .

A l t h o u g h  t h e  s u b s i s t e n c e  l a w  w a s  a p p r o v e d  b y  t h e  G o v e r n o r  i n  
J u l y  1 9 7 8 ,  s t a f f i n g  t h e  n e w  S u b s i s t e n c e  S e c t i o n  w a s  a t i m e -  
c o n s u m i n g  p r o c e s s .  A C h i e f  a n d  A s s i s t a n t  C h i e f  w e r e  a p p o i n t e d  
1 n  F e b r u a r y  1 9 7 9 ;  a n d  h i r i n g  o f  ' r e s o u r c e  s p e c i a l i s t s , '  t h e  n e w  
S u b s i s t e n c e  S e c t i o n  j o b  c l a s s ,  w a s  u n d e r w a y  i n  m i d - 1 9 7 9 .  P o s i ­
t i o n s  i n  A n c h o r a g e ,  B a r r o w ,  B e t h e l ,  D i l l i n q h a m ,  K o t z e b u e  a n d  
N o m e  w e r e  f i l l e d  b y  l a t e  1 9 7 9 .  A d d i t i o n  o f  r e s o u r c e  s p e c i a l i s t s  
i n  F a i r b a n k s ,  G a l e n a  a n d  J u n e a u  r e q u i r e d  s e v e r a l  m o r e  m o n t h s ;  
a n d  r e g i o n a l  s u p e r v i s o r s  w e r e  n o t  h i r e d  u n t i l  e a r l y  1 9 8 0 .  A p ­
p l i c a n t s  a l s o  w e r e  r e c r u i t e d  t h r o u g h  t h e  f i s h  a n d  g a m e  t e c h n i ­
c i a n  r e g i s t e r s  a n d  a s s i g n e d  t o  s p e c i f i c  f i e l d  o f f i c e s .

I n  a d d i t i o n  t o  t h e s e  p e r s o n n e l  m a t t e r s ,  t h e  S e c t i o n  m a d e  a d m i n i ­
s t r a t i v e  a r r a n g e m e n t s  a n d  e q u i p m e n t  p u r c h a s e s  a s s o c i a t e d  w i t h  
f i e l d  o f f i c e  s t a r t - u p .  T a k e n  t o g e t h e r ,  t h e  n o r m a l  s t e p s  n e c e s ­
s a r y  t o  b e c o m e  o p e r a t i o n a l  m e a n t  t h a t  t h e  S u b s i s t e n c e  S e c t i o n  
wa s  n o t  a b l e  t o  b e q i n  a c t u a l  f i e l d  w o r k  u n t i l  m i d - 1 9 7 9 ,  a n d  w a s  
n o t  f u l l y  o p e r a t i o n a l  u n t i l  1 9 8 0 . '

S i n c e  i t s  i n c e p t i o n ,  t h e  S e c t i o n  h a s  p r o d u c e d  m o r e  t h a n  3 0  t e c h n i ­
c a l  r e n o ' t s .  I n i t i a l  S u b s i s t e n c e  S e c t i o n  p r o j e c t s  w e r e  d i r e c t e d  
p r i m a r i l y  t o w a r d  r e s o u r c e  a l l o c a t i o n  p r o b l e m s  a n d  r e g u l a t o r y  p r o ­
p o s a l s  t o  b e  c o n s i d e r e d  b y  t h e  A l a s k a  B o a r d s  o f  F i s h e r i e s  a n d  
G a m e .  I n  a d d i t i o n  t o  t h e s e  m a t t e r s ,  r e c e n t  s t u d i e s  h a v e  a d d r e s ­
s e d  a v a r i e t y  o f  c r i t i c a l  r e s o u r c e  u s e  p r o b l e m s ,  a n d  h a v e  s u b ­
s t a n t i a l l y  i n c r e a s e d  t h e  i n f o r m a t i o n  a v a i l a b l e  o n  t h e  r o l e s  o f  
s u b s i s t e n c e  i n  f a m i l y  a n d  c o m m u n i t y  l i f e ;  h i s t o r i c a l  a n d  p r e ­
s e n t  p a t t e r n s  o f  u s e ;  e l e m e n t s  o f  s u b s i s t e n c e  e c o n o m i c  s y s t e m s ,  
a n d  m a n y  o t h e r  i s s u e s .  .  .  .

T h e  S e c t i o n ' s  h i g h l y  p r o d u c t i v e  r e s e a r c h  p r o g r a m  h a s  p r o v i d e d  
e s s e n t i a l  d a t a  f o r  d e c i s i o n  m a k i n g  b y  t h e  B o a r d s  a n d  h a s  e s t a ­
b l i s h e d  f u n d a m e n t a l  b a s e l i n e  d a t a  f o r  m a n y  a r e a s .  S u c h  s t u d i e s  
o f t e n  a r e  t h e  o n l y  w o r k  e v e r  a d d r e s s e d  t o  t h e s e  p r o b l e m s ;  a n d  
t h e  S e c t i o n ' s  g r o u n d - b r e a k i n q  a p p l i e d  r e s e a r c h  h a s  m o v e d  t h e  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  i n t o  a  p o t e n t i a l l y  p r o d u c t i v e  e r a  
o f  u s i n g  b o t h  b i o l o q i c a l  a n d  s o c i o - e c o n o m i c  r e s e a r c h  t o o l s .

T h e  S e c t i o n ' s  p r o g r a m  c o n t i n u e s  t o  b e  e x c e p t i o n a l l y  a c t i v e .  N u ­
m e r o u s  p r o j e c t s  c u r r e n t l y  a r e  i n  p r o g r e s s  t h r o u g h o u t  t h e  s t a t e .
S t a f f  m e m b e r s  c o n d u c t  t h e i r  f i e l d  o p e r a t i o n s  f r o m  o f f i c e s  i n  

‘ A n c h o r a g e ,  B a r r o w ,  B e t h e l ,  D i l l i n g h a m ,  F a i r b a n k s ,  J u n e a u ,  K o t z e ­
b u e ,  a n d  N o m e ,  a s  w e l l  a s  s e v e r a l  s m a l l  c o m m u n i t i e s .

" H i s t o r y  a n d  I m p l e m e n t a t i o n  o f  C H .  1 5 1 ,  S L A  1 9 7 8 ,  t h e  S t a t e ' s  S u b s i s t e n c e



L a w , ” S p e c i a l  C o m m i t t e e  o n  S u b s i s t e n c e ,  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s ,

F i r s t  S e s s i o n ,  T w e l f t h  L e g i s l a t u r e  ( M a y  1 5 ,  1 9 8 1 )  a t  1 6 - 2 0 .  j |

I

I

D e s p i t e  t h e  d i f f i c u l t i e s  i n h e r e n t  i n  e ' t a b l i s h i n q  a  n e w  p r o g r a m  w h e r e  j |

n o n e  h a d  e x i s t e d  p r e v i o u s l y ,  t h e  S u b s i s t e n c e  S e c t i o n  r a p i d l y  e s t a b l i s h e d  

a  f i e l d  b a s e  a n d  a  s e t  o f  p r e l i m i n a r y  r e s e a r c h  p r i o r i t i e s .  I n i t i a l  

r e s e a r c h  p r o d u c t s  w e r e  u s e d  d i r e c t l y  b y  t h e  B o a r d s  d u r i n q  t h e  1 9 8 0  

r e g u l a t o r y  c y c l e .  F o r  e x a m p l e ,  t h e  h i g h l y  s u c c e s s f u l  C o p p e r  R i v e r  

S u b s i s t e n c e  S a l m o n  M a n a q e m e n t  P l a n  w a s  b a s e d  s u b s t a n t i a l l y  o n  S u b s i s t e n c e  £

S e c t i o n  r e s e a r c h  d a t a .  S e e  5 A A C  0 1 . 6 4 7 .  T h e  P l a n  i s  a t t a c h e d  a s  

A p p e n d i x  5 .  R e s e a r c h  p r o j e c t s  w e r e  b e g u n  a s  r a p i d l y  a s  f i e l d  p o s i t i o n s  

c o u l d  b e  f i l l e d .  I n  a d d i t i o n ,  b i l i n g u a l  l o c a l  p e r s o n s  w e r e  h i r e d  t o  

w o r k  w i t h  t h e  S e c t i o n ' s  r e s o u r c e  s p e c i a l i s t s .  B y  D e c e m b e r  ’ , 8 0  a  

s t a t e w i d e  s t a f f i n g  p a t t e r n  h a d  b e e n  e s t a b l i s h e d ,  t w o  m i d - l e v e l  p r o g r a m  

s t a f f  h a d  b e e n  a d d e d  o u t s i d e  o f  S e c t i o n  h e a d q u a r t e r s ,  a n d  s t u d i e s  w e r e  

i n  p r o g r e s s  f o r  a l l  r e g i o n s .

i

I

A l t h o u g h  t h e  S e c t i o n ' s  e a r l y  r e s e a r c h  e f f o r t s  w e r e  a i m e d  p r i m a r i l y  a t  ! §

m a j o r  a l l o c a t i o n  i s s u e s ,  t h e  u n a v a i l a b i l i t y  o f  r e l i a b l e  b a s e l i n e  d a t a  | |

c o m p e l l e d  t h e  S e c t i o n  t o  h e q i n  d e v e l o p i n g  i t s  o wn  p r o g r a m  o f  a p p l i e d  

r e s e a r c h  t o  a d d r e s s  t h e s e  d a t a  n e e d s .  P o t e n t i a l  s u b s i s t e n c e  i m p a c t s  J|
r e s u l t i n g  p r i m a r i l y  f r o m  p r o p o s e d  l a n d  u s e  c h a n g e s  a n d  i n d u s t r i a l  d e v e l o p ­

m e n t  u n d e r s c o r e d  t h e  i m p o r t a n c e  o f  h i g h  q u a l i t y  b a s e l i n e  i n f o r m a t i o n  

w h i c h  c o u l d  b e  u s e d  i n  v a r i o u s  p r o c e s s e s :  i m p a c t  a s s e s s m e n t s ,  l a n d  a n d

r e s o u r c e  u s e  p l a n n i n g ,  a n d  c o m m u n i t y  d e c i s i o n  m a k i n g .  A c c o r d i n g l y ,  

d u r i n g  c a l e n d a r  y e a r  1 9 8 0  t h e  S u b s i s t e n c e  S e c t i o n  p l a n n e d  p r o j e c t s  

w i t h i n  e a c h  r e q i o n  t o  c o n d u c t  a p p l i e d  b a s e l i n e  r e s e a r c h .  B y  D e c e m b e r
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1 9 8 0  t h e s e  e f f o r t s  w e r e  d e v e l o p i n q  a s  t h e  f o u n d a t i o n  o f  t h e  S e c t i o n ' s  

p r o g r a m ,  a n d  o t h e r  i s s u e - s p e c i f i c  s t u d i e s  w e r e  d e s i g n e d  i n  c o n j u n c t i o n  w i t h  

s o u n d  b a s e l i n e  w o r k .

D .  S u b s i s t e n c e  R e g u l a t i o n s  a n d  P u b l i c  P a r t i c i p a t i o n  i n  R e g u l a t o r y  

P r o c e s s e s

A l a s k a  l a w  e x p r e s s l y  p r o v i d e s  f o r  a s y s t e m  o f  a d v i s o r y  c o m m i t t e e s  

" c o m p o s e d  o f  p e r s o n s  w e l l  i n f o r m e d  o n  t h e  f i s h  o r  g a m e  r e s o u r c e s  o f  t h e  

l o c a l i t y . "  A S  1 6 . 0 5 . 2 6 0 .  T h e  a d v i s o r y  c o m m i t t e e  c h a i r m a n  h a s  a u t h o r i t y  

t o  h o l d  p u b l i c  ' i e a r i n q s  o n  f i s h  o r  g a m e  m a t t e r s .  I d .  I n  a d d i t i o n ,  

t h e  s t a t u t e  e x p l i c i t l y  c o n t e m p l a t e s  r e g u l a t o r y  r e c o m m e n d a t i o n s  b y  t h e  

c o m m i t t e e s :

R e c o m m e n d a t i o n s  f r o m  t h e  a d v i s o r y  c o m m i t t e e s  s h a l l  b e  f o r w a r d e d  t o  
t h e  a p p r o p r i a t e  b o a r d  f o r  t h e i r  c o n s i d e r a t i o n  b u t  i f  t h e  B o a r d  o f  
F i s h e r i e s  o r  t h e  B o a r d  o f  G a m e  c h o o s e s  n o t  t o  f o l l o w  t h e  r e c o m m e n ­
d a t i o n s  o f  t h e  l o c a l  a d v i s o r y  c o m m i t t e e  t h e  a p p r o p r i a t e  b o a r d  s h a l l  
i n f o r m  t h e  a p p r o p r i a t e  a d v i s o r y  c o m m i t t e e  o f  t h i s  a c t i o n  a n d  s t a t e  
t h e  r e a s o n s  f o r  n o t  f o l l o w i n g  t h e  r e c o m m e n d a t i o n s .

I d .

I n  m a k i n g  r e g u l a t o r y  d e c i s i o n s  a f f e c t i n g  s u b s i s t e n c e  u s e s ,  t h e  B o a r d s  

d i r e c t l y  u t i l i z e  i n f o r m a t i o n  p r o v i d e d  b y  a d v i s o r y  c o m m i t t e e  r e p r e s e n t a t i v e s  

a t  r e g u l a t o r y  m e e t i n g s .  A l t h o u g h  t h e  p r o c e d u r e s  o f  t h e  t w o  B o a r d s  

d i f f e r  i n  d e t a i l ,  b o t h  p r o v i d e  o p p o r t u n i t i e s  f o r  a d v i s o r y  c o m m i t t e e  

r e p r e s e n t a t i v e s  t o  o f f e r  i n f o r m a t i o n  a s  t h e  B o a r d s  c o n s i d e r  p a r t i c u l a r  

r e g u l a t o r y  p r o p o s a l s .  T h i s  g o e s  w e l l  b e y o n d  t h e  p a r t i c i p a t i o n  n o r m a l l y  

p r o v i d e d  t o  t h e  g e n e r a l  p u b l i c .

I n  a d d i t i o n  t o  t h e  l o c a l  a d v i s o r y  c o m m i t t e e s ,  t h e  B o a r d s  e s t a b l i s h e d  "a 

s y s t e m  o f  r e g i o n a l  f i s h  a n d  g a m e  c o u n c i l s  t o  p r o v i d e  a  r e g i o n a l  f o r u m



f o r  t h e  c o l l e c t i o n  a n d  e x p r e s s i o n  o f  o p i n i o n s  a n d  r e c o m m e n d a t i o n s  o n  

m a t t e r s  r e l a t i n g  t o  f i s h  a n d  w i l d l i f e  r e s o u r c e s  a n d  t o  a s s i s t  t h e  B o a r d  

o f  F i s h e r i e s  a n d  G a m e  i n  d e l i b e r a t i o n s  c o n c e r n i n q  p r o m u l g a t i o n  o f  

r e g u l a t i o n s . "  5 A A C  9 6 . 2 0 0 .  T h e  B o a r d s  a l s o  c r e a t e d  s i x  " f i s h  a n d  g a m e  

r e s o u r c e  m a n a g e m e n t  r e g i o n s " :  S o u t h e a s t ,  S o u t h c e n t r a l ,  S o u t h w e s t ,

W e s t e r n ,  A r c t i c ,  a n d  I n t e r i o r .  5 A A C  9 6 . 2 1 0 .  T h e s e  r e g i o n s  e n c o m p a s s  

a l l  l a n d s  a n d  f r e s h  w a t e r s  a n d  w e r e  i d e n t i f i e d  " [ f ] o r  t h e  p u r p o s e s  o f  

c o n s e r v a t i o n  a n d  m a n a g e m e n t  o f  t h e  f i s h  a n d  w i l d l i f e  r e s o u r c e s  o f  t h e  

s t a t e . "  5  A A C  9 6 . 2 1 0 .  A c o p y  o f  t h e  1 9 8 0  R e g u l a t i o n s  f o r  L o c a l  F i s h  a n d  

G a m e  A d v i s o r y  C o m m i t t e e s  a n d  R e g i o n a l  C o u n c i l s  i s  a t t a c h e d  a s  A p p e n d i x  6 .

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  u t i l i z e d  s u b s t a n t i a l l y  

d i f f e r e n t  a p p r o a c h e s  i n  a d o p t i n g  r e g u l a t i o n s  f o r  s u b s i s t e n c e  u s e s .  T h e  

F i s h e r i e s  B o a r d  e n a c t e d  s e p a r a t e  r e g u l a t i o n s  f o r  s u b s i s t e n c e  f i s h i n g ;  t h i s  

a p p r o a c h  w a s  c o n s i s t e n t  w i t h  t h e  f o r m a l  d i v i s i o n s  b e t w e e n  c o m m e r c i a l ,  

s p o r t ,  a n d  s u b s i s t e n c e  f i s h i n g  w h i c h  h a d  e x i s t e d  s i n c e  s t a t e h o o d .  T h e  

A l a s k a  S u b s i s t e n c e  F i s h i n g  R e g u l a t i o n s  f o r  1 9 7 9  a n d  1 9 8 0  a r e  a t t a c h e d  a s  

A p p e n d i c e s  7 a n d  8 .  I n  c o n t r a s t  t o  t h i s  a p p r o a c h ,  t h e  B o a r d  o f  G a m e  p r o v i d e d  

f o r  a l l  h a r v e s t s  w i t h i n  t h e  s a m e  r e g u l a t o r y  f r a m e w o r k .  T h i s  a p p r o a c h  

w a s  c o n s i s t e n t  w i t h  t h e  B o a r d s '  p o l i c y  s t a t e m e n t  w h i c h  e m p h a s i z e d  t h a t  

s p e c i a l  r e g u l a t i o n s  t o  a c c o m m o d a t e  t h e  s u b s i s t e n c e  p r i o r i t y  w o u l d  b e  

u s e d  o n l y  w h e n  o t h e r  m e t h o d s  a r e  n o t  s u f f i c i e n t .  S e e  A l a s k a  B o a r d s  o f  . 

F i s h e r i e s  a n d  G a m e ,  P o l i c y  # 7 9 - 5 - J B  ( M a r c h  1 9 7 9 ) .  T h e  1 9 7 9  a n d  1 9 8 0  

A l a s k a  G a m e  R e g u l a t i o n s  ar  a t t a c h e d  a s  A p p e n d i c e s  9  a n d  1 0 .

I V .  D E V E L O P M E N T  O F  P O L I C I E S  A N D  R E G U L A T I O N S  I N  T H E  P E R I O D  F R O M  D E C E M B E R  

1 9 8 0  U N T I L  D E C E M B E R  1 9 8 1



A .  J o i n t  B o a r d  C o n s i d e r a t i o n  o f  t h e  A n a l y t i c a l  A p p r o a c h  S u g g e s t e d  B y  
t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e l 9

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) ,  P u b l i c  

L a w  9 6 - 4 8 7  ( D e c e m b e r  2 ,  1 9 8 0 ) ,  b e c a m e  e f f e c t i v e  w h i l e  t h e  8 o a r d s  o f  

F i s h e r i e s  a n d  G a m e  w e r e  c o n d u c t i n g  t h e i r  f a l l  j o i n t  m e e t i n g s .  T h e  

B o a r d s  l i s t e n e d  t o  a n  e x p l a n a t i o n  o f  t h e  n e w  l a w ' s  i m p l i c a t i o n s  f r o m  

s t a f f  o f  t h e  G o v e r n o r  a n d  o f  t h e  A t t o r n e y  G e n e r a l ,  a n d  w e r e  a d v i s e d  

t o  p r o c e e d  c a u t i o u s l y  i n  a s s u r i n g  t h a t  t h e  S t a t e  r e t a i n s  f u l l  m a n a g e m e n t  

a u t h o r i t y .  T h e  B o a r d s  a l s o  r e v i e w e d  t h e  T i e r  I  -  T i e r  I I  p r i o r i t y  f o r m a t  

s u g g e s t e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  L a w  a n d  a p p r o v e d  t h e  D e p a r t m e n t  o f  

F i s h  a n d  G a m e  p o s i t i o n  p a p e r  o n  s u b s i s t e n c e .

T h e  D e p a r t m e n t  o f  L a w  s u g g e s t e d  t h r e e  l e v e l s  o f  p r i o r i t y  i m p l e m e n t a t i o n  

c o r r e s p o n d i n g  t o  t h r e e  g e n e r a l  l e v e l s  o f  r e s o u r c e  a b u n d a n c e :

1 .  Wh e n  r e s o u r c e  p o p u l a t i o n s  a r e  a d e q u a t e  t o  s a t i s f y  a l l  u s e r  d e ­
m a n d s  w i t h o u t  i m p a i r i n g  s u s t a i n e d  y i e l d ,  t h e  p r i o r i t y  d o e s  n o t  
c o m e  i n t o  p l a y ;

2 .  T i e r  I :  W h e n  r e s o u r c e  p o p u l a t i o n s  a r e  s u c h  t h a t  s o m e  h a r v e s t  
r e s t r i c t i o n s  a r e  n e c e s s a r y  t o  m a i n t a i n  s u s t a i n e d  y i e l d  o r  t o  
a s s u r e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s ,  a  p r i o r i t y  m u s t  b e  
p r o v i d e d  t o  s u b s i s t e n c e ;

a .  T h e  B o a r d s  h a v e  d i s c r e t i o n  t o  d e t e r m i n e  h o w  t h e  p r i o r i t y  
s h o u l d  b e  s t r u c t u r e d ;

b .  T h e  B o a r d s  c a n  a l l o w  n o n - s u b s i s t e n c e  u s e s  t o  c o n t i n u e  a s  
l o n g  a s  t h e  p r i o r i t y  f o r  s u b s i s t e n c e  i s  a d e q u a t e ;

3 .  T i e r  I I :  W h e n  f u r t h e r  r e s t r i c t i o n  i s  n e c e s s a r y  t o  m a i n t a i n
s u s t a i n e d  y i e l d  o r  t o  a s s u r e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s ,  
t h r e e  s t a t u t o r y  c r i t e r i a  m u s t  b e  e m p l o y e d :

a .  C u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  t h e  r e s o u r c e  a s  t h e  
m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;

b .  L o c a l  r e s i d e n c y ;  a n d
c .  A v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .
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T h e  B o a r d  c a n  a l l o w  n o n - s u b s i s t e n c e  u s e s  t o  c o n t i n u e  i f  1 t  
c o n c l u d e s  t h a t  t h e y  a r e  i n  t h e  p u b l i c  i n t e r e s t  a n d  t h a t  t h e  
c o r e  s u b s i s t e n c e  u s e  w i l l  r e c e i v e  a d e q u a t e  p r i o r i t y .

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  p r e s e n t e d  a  p o s i t i o n  p a p e r  c o n t a i n i n g  

f i v e  r e c o m m e n d a t i o n s  f o r  s p e c i f i c  s t e p s  t o  a s s u r e  t h a t  t h e  s u b s i s t e n c e  

p r i o r i t y  i s  m e t :

1 .  E x a m i n e  e x i s t i n g  s u b s i s t e n c e  u s e s  a n d  r e g u l a t i o n s  b y  a r e a  a n d  
s p e c i e s ;

2 .  C h a r a c t e r i z e  s u b s i s t e n c e  u s e s  i n  A l a s k a  o n  t h e  b a s i s  o f  i d e n t i ­
f i a b l e  f a c t o r s ;

3 .  S e l e c t  c r i t e r i a  a n d  e v a l u a t i v e  m e a s u r e s  b y  w h i c h  t h e  s t a t u t o r y  
l a n q u a g e  w i l l  b e  i m p l e m e n t e d ;

4 .  I n c l u d e  s u b s i s t e n c e  p r o v i s i o n s  i n  a l l  m a n a g e m e n t  p l a n s ;

5 .  F o l l o w  d e c i s i o n - m a k i n g  p r o c e d u r e s  w h i c h  i n t e g r a t e  t h e  s u b s i s t e n c e  
p r i o r i t y  a n d  m a k e  s t a t u t o r y  c o m p l i a n c e  a  r o u t i n e  m a t t e r .

S e e  S u b s i s t e n c e :  A  P o s i t i o n  P a p e r ,  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e

( N o v e m b e r  2 4 ,  1 9 8 0 ) .  T h e  p o s i t i o n  p a p e r  ■3 a t t a c h e d  a s  A p p e n d i x  1 1 .

O f  p a r t i c u l a r  s i g n i f i c a n c e  t o  t h e  p r e s e n t  o v e r v i e w  a r e  t h e  t w o  p a r t s  

o f  t h e  p o s i t i o n  p a p e r  c o v e r i n g  c h a r a c t e r i s t i c s  o f  s u b s i s t e n c e  u s e  a n d  

i m p l e m e n t a t i o n  o f  s t a t u t o r y  l a n g u a g e .

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s u g g e s t e d  a  s e t  o f  i n t e r l o c k e d  c o n t i n u a  

w h i c h  m i g h t  b e  h e l p f u l  i n  d e s c r i b i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s :

L o n g  < ------------------------------------------------------ T i m e  D e p t h -------------------------------------------------------> S h o r t

R u r a l < ------------------------------------------------------ C o m m u n i t y  B a s e -------------------------------------------- > U r b a n

K i n s h i p < ------------------------------------------------- S o c i a l  R o l e ---------------------------------------------------- > I n d i v i d u a l / F a m i l y

C o m m u n i t y < -------------------------------------------- E c o n o m i c  R o l e ----------------------------------------------- > P e r s o n a l  U s e
a n d  r e g i o n a l
e c o n o m i c  a n d  n u t r i t i o n a l  
s e l f - s u f f i c i e n c y
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F o o d ,  c l o t h i n g , < ----------
f u e l ,  t o o l s ,  
s h e l t e r ,  h a n d i c r a f t ,  
b a r t e r ,  e t c .

- A c t u a l  U s e s - • > P r i m a r i l y  f o o d

M a n y  r e s o u r c e s < —  
( f i s h ,  g a m e ,  f o w l ,  
v e g e t a t i o n ,  e t c . )

• R a n g e  o f  U s e s - - > F e w  S p e c i e s

M o r e  s t a b l e < -  
p a t t e r n s

D u e  t o  c h a n q i n g < -  
e c o n o m i c  a n d  
r e s o u r c e  c o n ­
d i t i o n s ,  a n d  
l o c a l  p o p u l a t i o n  
g r o w t h

- P a t t e r n  o f  U s e s ------------------
( a r e a ,  t i m e ,  s p e c i e s ,  
g e a r ,  e f f i c i e n c y ,  p r o ­
d u c t i v i t y ,  u s e  l e v e l ,  
s h a r i n g / b a r t e  r i n g ,  
d i v i s i o n  o f  l a b o r ,  
e f f o r t  l e v e l ,  e t c . )

- V a r i a t i o n  i n  u s e  l e v e l - 
a n d  p a t t e r n

• M e s s  s t a b l e  
o p p o r t u n i s t i c

- > D u e  t o  h i g h  
u r b a n  i n -  
m i  g r a t i o n

P r i m a r i  l y < ------------------
e x t e n d e d  k i n s h i p  
c o m m u n i t y ,  i n t e r -  
g e n e r a t i o n a l ,  a n d  
c u l t u r a l

• S o c i a l  a n d  P s y c h o l o g i c a l  
P r o d u c t s

• > P r i m a r i l y  i n ­
d i v i d u a l  a n d  
i m m e d i a t e  f a m i l y

S u b s i s t e n c e :  A P o s i t i o n  P a p e r ,  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e

( N o v e m b e r  2 4 ,  1 9 8 0 )  a t  3 - 4 .

T h e  p o s i t i o n  p a p e r  n o t e d  t h a t  t h e  B o a r d s  h a v e  a d m i n i s t r a t i v e  a u t h o r i t y  

t o  d e t e r m i n e  w h a t  c o m b i n a t i o n  o f  p o i n t s  a l o n g  t h e s e  c o n t i n u a  c o n s t i t u t e s  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  i n  o r d e r  t o  p r o v i d e  t h e  p r i o r i t y .  I n  

a d d i t i o n ,  t h e  l e f t  e n d s  o f  t h e s e  c o n t i n u a  t a k e n  t o g e t h e r  m a y  b e  u n d e r s t o o d  

a s  c o r r e s p o n d i n g  g e n e r a l l y  t o  r u r a l  s u b s i s t e n c e  p a t t e r n s .

H o w e v e r ,  t h e  D e p a r t m e n t  e m p h a s i z e d  t h a t  t h e  c o n t i n u a  w e r e  n o t  i n t e n d e d  a s  

a b s o l u t e  f o r m u l a s  b u t  r a t h e r  w e r e  o f f e r e d  a s  a  f r a m e w o r k  w i t h i n  w h i c h

1



t h e  8 o a r d s  c a n  m a k e  d e c i s i o n s  o n  a  c a s e - b y - c a s e  b a s i s .  T h a t  i s ,  a l ­

t h o u g h  t h e  B o a r d s  m i g h t  r e l y  u p o n  t h e  c o n t i n u a  a s  a n a l y t i c a l  t o o l s ,  

t h e  p a r t i c u l a r  c o m b i n a t i o n  o f  f a c t o r s  i n d i c a t i n g  c u s t o m a r y  a n d  t r a d i ­

t i o n a l  u s e  s h o u l d  b e  d e t e r m i n e d  s p e c i f i c a l l y  f o r  e a c h  s i t u a t i o n  c o n ­

s i d e r e d .

I n  s u g g e s t i n g  m e t h o d s  f o r  i m p l e m e n t i n g  t h e  s t a t u t o r y  l a n g u a q e ,  t h e  p o s i

t i o n  p a p e r  r e c o m m e n d e d  w a y s  i n  w h i c h  s u b s i s t e n c e  c o u l d  b e  a c c o m m o d a t e d

u s i n g  r o u t i n e  p r o c e d u r e s  a n d  c a s e - s p e c i f i c  d a t a :

I t  i s  s u g g e s t e d  t h a t  t h e  B o a r d s  c o n s i d e r  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  t o  b e  t h o s e  n o n c o m m e r c i a l  a n d  n o n w a s t e f u l  u s e s  ( a s  d e f i n e d  
i n  A S  1 6 . 0 5 . 9 4 0 [ ) ]  .  .  .  w h i c h  h a v e  b e e n  p u r s u e d  b y  a c o m m u n i t y  o r  a 
g r o u p  o f  p e r s o n s  f o r  a  s i g n i f i c a n t  p e r i o d  o f  t i m e .  .  .  .

[ I ] t  i s  t h e  h i s t o r i c  u s e  p a t t e r n  o f  t h e  c o m m u n i t y  o r  g r o u p  w h i c h  
i s  t o  b e  a c c o r d e d  a  p r i o r i t y  i n  r e g u l a t i o n ,  t h e  u s e  p a t t e r n  f o r  
T i e r  I  i s  m a d e  u p  o f  a  n u m b e r  o f  e l e m e n t s  n e e d i n g  c o n s i d e r a t i o n  
( e . g . ,  a r e a s ,  t i m e s ,  m e t h o d s  a n d  m e a n s ,  s p e c i e s ,  s t o c k s ,  p r o ­
d u c t i v i t y ,  e f f i c i e n c y ,  a n d  s o  o n ) .  E v i d e n c e  o n  t h e s e  e l e m e n t s  
s h o u l d  b e  c o n s i d e r e d  b y  t h e  B o a r d s .

T h e  r a n g e  o f  e l e m e n t s  u s e f u l  f o r  c o n s i d e r a t i o n  b y  t h e  B o a r d s  i n  
T i e r  I  a n d  T i e r  I I  d e c i s i o n s  m a y  b e  a p p l i e d  o n  a  s t a t e w i d e  b a s i s .  
H o w e v e r ,  t h e  c r i t e r i a  a n d  m e a s u r e s  w i t h i n  e a c h  e l e m e n t  m a y  v a r y  
o n  a n  a r e a - b y - a r e a ,  c a s e - b y - c a s e  b a s i s .

F o r  e x a m p l e ,  i n  T i e r  I I  d e c i s i o n s ,  ' d i r e c t  d e p e n d e n c e '  i s  a  s t a t u ­
t o r y  e l e m e n t  f o r  c o n s i d e r a t i o n .  T h e  B o a r d  m a y  c o n c l u d e  t h a t  o n e  
c r i t e r i o n  w i t h i n  ' d e p e n d e n c e '  i s  t h e  r o l e  o f  t h e  r e s o u r c e  i n  m e e t ­
i n g  n u t r i t i o n a l  n e e d s .  T h e  m e a s u r e  w i t h i n  t h e  c r i t e r i o n  m a y  b e ,  
f o r  e x a m p l e ,  t h e  n u m b e r  o f  m e a l s  p e r  w e e k  i n  w h i c h  t h e  r e s o u r c e  i s  
n o r m a l l y  u s e d .  O t h e r  m e a s u r e s  c o u l d  b e  t h e  t i m i n g  o f  c o n s u m p t i o n  
( e . g . ,  f i r s t  f r e s h  m e a t  i n  s p r i n g )  o r  n u t r i t i o n a l  s i g n i f i c a n c e  
( e . g . ,  s o u r c e  o f  p a r t i c u l a r  f a t s  o r  o i l s ,  f o o d s  t h a t  p r e s e r v e  we ' l l  
f o r  w i n t e r . )  I t  i s  s u g g e s t e d  t h a t  t h e  B o a r d s  b e q i n  t h e i r  a n a l y s i s  
o f  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  w i t h  a n  a s s e s s m e n t  o f  u s e r  p r o ­
f i l e s  a n d  u s e  p a t t e r n s  o n  a  c a s e - b y - c a s e  b a s i s .  T h i s  w o u l d  g i v e  
t h e  D e p a r t m e n t  a n  o p p o r t u n i t y  t o  u n c o v e r  t h e  e l e m e n t s  w h i c h  a p ­
p e a r  n a t u r a l l y  i n  r e a l - l i f e  s i t u a t i o n s .  A f t e r  c o n s i d e r a t i o n  o f  
a  n u m b e r  o f  c a s e s ,  t h e  B o a r d s  c o u l d  t h e n  I d e n t i f y  t h o s e  e l e m e n t s ,  
c r i t e r i a ,  a n d  m e a s u r e s  w h i c h  t h e y  h a v e  f o u n d  m o s t  u s e f u l  i n  t h e i r  
a n a l y s e s .  T h i s  p r o c e s s  w i l l ,  i n  t u r n ,  m a k e  t h e  D e p a r t m e n t [ ' s ]  r e ­
s e a r c h  a n d  B o a r d s '  d e c i s i o n - m a k i n g  m o r e  r o u t i n e .
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A t  t h e  D e c e m b e r  1 9 8 0  m e e t i n q s ,  o n l y  t h e  B o a r d  o f  F i s h e r i e s  c o n s i d e r e d  

r e g u l a t o r y  p r o p o s a l s .  ( T h e  B o a r d  o f  G a m e  n o r m a l l y  c o n d u c t s  r e q u l a t o r y  

b u s i n e s s  d u r i n q  i t s  s p r i n g  m e e t i n g . )  A t  t h a t  s e s s i o n ,  t h e  B o a r d  r e c e i v e d  

a d v i s o r y  c o m m i t t e e  a n d  s t a f f  r e p o r t s  a s  w e l l  a s  p u b l i c  t e s t i m o n y  o n  

s u b s i s t e n c e  a n d  a d o p t e d  m o s t  o f  i t s  f i n f i s h  r e g u l a t i o n s  f o r  1 9 8 1 .  T h e  

A l a s k a  S u b s i s t e n c e  F i s h i n g  R e g u l a t i o n s  1 9 8 1  a r e  a t t a c h e d  a s  A p p e n d i x  1 2 .

Id. a t  6 -7.

B. B o a r d  o f  F i s h e r i e s  R e g u l a t o r y  A c t i o n s

T h e  B o a r d  a l s o  a d o p t e d  F i n d i n g s  a n d  P o l i c y  R e g a r d i n g  S u b s i s t e n c e  U s e  o f  C o o k

I n l e t  S a l m o n ,  # 8 0 - 7 9 - F B ,  w h i c h  e s t a b l i s h e d  t e n  c h a r a c t e r i s t i c s  f o r

i d e n t i f y i n g  " c u s t o m a r y  a n d  t r a d i t i o n a l "  u s e s  o f  C o o k  I n l e t  S a l m o n .  T h e  

|  f i n d i n g s  a n d  p o l i c y  # 8 0 - 7 9 - F B  a r e  a t t a c h e d  a s  A p p e n d i x  1 3 .  T h e  B o a r d

d e f e r r e d  f i n a l  a c t i o n  o n  C o o k  I n l e t  s a l m o n  r e g u l a t i o n s  u n t i l  i t s  s p r i n g

m e e t i n g .  I n  A p r i l  1 9 8 1  i t  c o n s i d e r e d  a d d i t i o n a l  t e s t i m o n y  a n d  r e a f f i r m e d  

t h e  b a s i c  t h r u s t  o f  t h e  p r e v i o u s l y  a d o p t e d  c r i t e r i a .  I n  i t s  A m e n d e d  

F i n d i n g s  a n d  P o l i c y  R e g a r d i n g  S u b s i s t e n c e  U s e  o f  C o o k  I n l e t  S a l m o n ,

|  R e s o l u t i o n  # 8 1 - 9 1 - F B ,  t h e  B o a r d  r e c o q n i z e d  t h a t  " t h e  p a s t  a n d  c u r r e n t

p e r m i t t i n g  s y s t e m  a n d  r e g u l a t i o n s  g o v e r n i n g  s u b s i s t e n c e  f i s h i n g  i n  C o o k  

I n l e t  d o  n o t  n e c e s s a r i l y  r e f l e c t  a n d  p r o t e c t  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e  o f  s a l m o n  r e s o u r c e s  i n  t h e  a r e a . "  I n  o r d e r  t o  r e c t i f y  t h e s e  i n c o n s i s ­

t e n c i e s ,  t h e  B o a r d  a d o p t e d  t h e  f o l l o w i n g  " c h a r a c t e r i s t i c s " ,  a l l  o f  w h i c h  

w e r e  t o  b e  a p p l i e d  i n  i d e n t i f y i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s :

8 1 .  A l o n g - t e r m ,  s t a b l e ,  r e l i a b l e  p a t t e r n  o f  u s e  a n d  d e p e n d e n c y ,  
e x c l u d i n g  i n t e r r u p t i o n  g e n e r a t e d  b y  o u t s i d e  c i r c u m s t a n c e s ,  e . g . ,  
r e q u l a t o r y  a c t i o n  o r  f l u c t u a t i o n s  i n  r e s o u r c e  a b u n d a n c e .

H  2 .  A  u s e  p a t t e r n  e s t a b l i s h e d  b y  a n  i d e n t i f i e d  c o m m u n i t y ,  s u b -
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c o m m u n i t y ,  o r  g r o u p  h a v i n g  p r e p o n d e r a n t  c o n c e n t r a t i o n s  o f  p e r ­
s o n s  s h o w i n q  p a s t  u s e .

3 .  A  u s e  p a t t e r n  a s s o c i a t e d  w i t h  s p e c i f i c  s t o c k s  a n d  s e a s o n s .

4 .  A u s e  p a t t e r n  b a s e d  o n  t h e  m o s t  e f f i c i e n t  a n d  p r o d u c t i v e  g e a r
a n d  e c o n o m i c a l  u s e  o f  t i m e ,  e n e r g y ,  a n d  m o n e y .

5 .  A  u s e  p a t t e r n  o c c u r r i n g  i n  r e a s o n a b l e  g e o g r a p h i c  p r o x i m i t y  t o  
t h e  p r i m a r y  r e s i d e n c e  o f  t h e  c o m m u n i t y ,  q r o u p ,  o r  i n d i v i d u a l .

6 .  A  u s e  p a t t e r n  o c c u r r i n q  i n  l o c a t i o n s  w i t h  e a s i e s t  a n d  m o s t  d i r e c t  
a c c e s s  t o  t h e  r e s o u r c e s .

7 .  A u s e  p a t t e r n  w h i c h  i n c l u d e s  a  h i s t o r y  o f  t r a d i t i o n a l  m o d e s  o f  
h a n d l i n q ,  p r e p a r i n g ,  a n d  s t o r i n g  t h e  p r o d u c t  ( w i t h o u t  p r e c l u d i n g  
r e c e n t  t e c h n o l o g i c a l  a d v a n c e s ) .

8 .  A  u s e  p a t t e r n  w h i c h  i n c l u d e s  t h e  i n t e r q e n e r a t i o n a l  t r a n s m i s s i o n  
o f  a c t i v i t i e s  a n d  s k i l l s .

9 .  A u s e  p a t t e r n  i n  w h i c h  t h e  e f f o r t  a n d  p r o d u c t s  a r e  d i s t r i b u t e d
o n  a  c o m m u n i t y  a n d  f a m i l y  b a s i s  ( i n c l u d i n g  t r a d e ,  b a r t e r i n q ,  s h a r i n g ,
a n d  g i f t - g i v i n g ) .

1 0 .  A  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  o n  s u b s i s t e n c e  t a k i n q  o f  
a  r a n g e  o f  w i l d  r e s o u r c e s  i n  p r o x i m i t y  t o  t h e  c o m m u n i t y  o r  p r i ­
m a r y  r e s i d e n c y .

A l a s k a  B o a r d  o f  F i s h e r i e s ,  A m e n d e d  F i n d i n g s  a n d  P o l i c y  R e g a r d i n g  

S u b s i s t e n c e  U s e  o f  C o o k  I n l e t  S a l m o n ,  R e s o l u t i o n  £ 8 1 - 9 1 - F B  ( A p r i l  6 ,  

1 9 8 1 )  ( a t t a c h e d  a s  A p p e n d i x  1 4 ) .

‘h e  B o a r d  a l s o  a p p l i e d  t h e s e  t e n  c r i t e r i a  t o  i n f o r m a t i o n  o n  t h e  

r e c o r d  c o n c e r n i n g  u s e s  o f  C o o k  I n l e t  s a l m o n .  T h e  v i l l a g e s  o f  E n g l i s h  

B a y ,  P o r t  G r a h a m ,  a n d  T y o n e k  w e r e  f o u n d  t o  h a v e  c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e s  b e c a u s e  t h e y  h a d  e s t a b l i s h e d  a l l  t e n  c h a r a c t e r i s t i c s .  A c c o r d i n g l y ,  

t h e  B o a r d  a d o p t e d  s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  a p p l i c a b l e  t o  t h o s e  

c o m m u n i t i e s .

F o r  p u r p o s e s  o f  t h e  p r e s e n t  o v e r v i e w ,  i t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e
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t e n  c r i t e r i a  p r o v i d e  s u b s t a n t i a l  p r o t e c t i o n  f o r  r u r a l  c o m m u n i t i e s .

I n d e e d ,  t h e  c o n t e n t  o f  t h e s e  c h a r a c t e r i s t i c s  c l e a r l y  m a k e s  i t  e a s i e r  f o r  

r e s i d e n t s  o f  r u r a l  v i l l a g e s  t o  e s t a b l i s h  t h e i r  c u s t o m a r y  a n d  t r a d i t i o n a l  

u s e s  t h a n  f o r  u r b a n  r e s i d e n t s  t o  m a k e  a  s i m i l a r  s h o w i n g .  A l l  t e n  c r i t e r i a  

m u s t  b e  a p p l i e d  i n  e v a l u a t i n g  e v i d e n c e  w h i c h  i n d i c a t e s  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e ;  t h e r e f o r e ,  i t  i s  m u c h  m o r e  d i f f i c u l t  f o r  r e s i d e n t s  o f  

u r b a n i z e d  a r e a s  t o  m a k e  t h e  r e q u i s i t e  s h o w i n q .  T h e  c o m m u n i t i e s  w h i c h  

d e m o n s t r a t e d  t h e i r  s u b s i s t e n c e  u s e s  o f  C o o k  I n l e t  S a l m o n  u n d e r  t h e  t e n  

c r i t e r i a  w e r e  a l l  s m a l l  v i l l a g e s  w i t h o u t  r o a d  c o n n e c t i o n s  t o  a  m a j o r  

u r b a n  a r e a . *

T h e  B o a r d ' s  d e v e l o p m e n t  a n d  u s e  o f  s p e c i f i c  e l i g i b i l i t y  c r i t e r i a  a r e  

i m p o r t a n t  f o r  s e v e r a l  r e a s o n s .  A l t h o u g h  t h e  B o a r d  h a d  a d o p t e d  r e g u l ­

a t i o n s  s i n c e  s t a t e h o o d  i n  o r d e r  t o  g o v e r n  s u b s i s t e n c e  f i s h i n g  a n d  h a d  

m a d e  s u b s i s t e n c e  a l l o c a t i o n s  s i n c e  l o n g  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  

S t a t e ' s  s u b s i s t e n c e  s t a t u t e ,  t h i s  wa s  t h e  f i r s t  t i m e  t h e  B o a r d  h a d  m a d e  

a  f o r m a l  r e q u l a t o r y  d e c i s i o n  a b o u t  w h i c h  u s e s  s h o u l d  b e  d e s i g n a t e d  a s  

s u b s i s t e n c e .

I n  t h e  p a s t ,  s u b s i s t e n c e  f i s h i n g  p e r m i t s  h a d  b e e n  a v a i l a b l e  t o  a n y  a p ­

p l i c a n t ;  n o  e x p l i c i t  e l i g i b i l i t y  s t a n d a r d s  h a d  b e e n  a p p l i e d .  A c c o r d i n g l y ,  

i n  m a n y  a r e a s  " s u b s i s t e n c e - "  f i s h i n g  h a d  g r o w n  t o  m e a n  s o m e t h i n g  o t h e r

J_/ T h e  B o a r d  r e c o g n i z e d  t h a t  " t h e s e  u s e  p a t t e r n s  m a y  o c c u r  i n  r o a d -  
c o n n e c t e d  c o m m u n i t i e s  a s  w e l l  a s  i n  n o n - r o a d - c o n n e c t e d  a r e a s "  a n d  t h a t  
t h e  t e n  c h a r a c t e r i s t i c s  m a y  b e  e s t a b l i s h e d  n o t  o n l y  b y  c o m m u n i t i e s  
b u t  a l s o  b y  s u b c o m m u n i t i e s ,  g r o u p s  a n d  i n d i v i d u a l s .  A l a s k a  B o a r d  o f  
F i s h e r i e s ,  A m e n d e d  F i n d i n g s  a n d  P o l i c y  R e g a r d i n g  S u b s i s t e n c e  U s e  o f  
C o o k  I n l e t  S a l m o n ,  R e s o l u t i o n  # 8 1 - 9 1 - F B ,  ( A p r i l  6 ,  1 9 8 1 ) .  H o w e v e r ,  
o n  t h e  r e c o r d  p r e s e n t e d ,  t h e  B o a r d  c o n c l u d e d  t h a t  n o  o t h e r  s h o w i n g  
o f  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  C o o k  I n l e t  S a l m o n  h a d  b e e n  m a d e .

- 2 1 -



t h a n  t h e  s u b s i s t e n c e  u s e  c o n t e m p l a t e d  b y  c h a p t e r  1 5 1 ,  S e s s i o n  L a w s  o f  ^

A l a s k a  1 9 7 8 .  T h a t  i s ,  i n  c e r t a i n  a r e a s  a  h i g h  p r o p o r t i o n  o f  s u b s i s t e n c e  

p e r m i t t e e s  w e r e  n e w  p a r t i c i p a n t s  i n  t h e  f i s h e r y  w h o  h a d  f e w ,  i f  a n y ,  

h i s t o r i c ,  e c o n o m i c ,  o r  o t h e r  e s t a b l i s h e d  c o n n e c t i o n s  t o  t h e  r e s o u r c e .  J j

p o s i t i o n  p a p e r  o n  s u b s i s t e n c e .

C .  B o a r d  o f  G a m e  R e q u l a t o r y  A c t i o n s
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B y  u s i n g  i t s  1 0 - p o i n t  f o r m u l a ,  t h e  B o a r d  w a s  a b l e  t o  a l l o c a t e  s a l m o n  | |

i n  a n  a r e a  o f  r e s o u r c e  c o m p e t i t i o n  w h i c h  p r e v i o u s l y  h a d  b e e n  c h a r a c t e r i z e d

b y  u n l i m i t e d  i s s u a n c e  o f  " s u b s i s t e n c e "  f i s h i n g  p e r m i t s  w i t h o u t  r e g a r d  

t o  w h e t h e r  t n e  u s e  w a s  c u s t o m a r y  a n d  t r a d i t i o n a l .  A c c o r d i n g l y ,  t h e  

B o a r d ' s  1 9 8 1  s p r i n g  m e e t i n g  l a i d  i m p o r t a n t  g r o u n d w o r k  f o r  a  r e g u l a r ,  

p r e d i c t a b l e  i n q u i r y  u s i n g  t h e  g e n e r a l  a p p r o a c h  s u g g e s t e d  i n  t h e  D e p a r t m e n t ' s  ^

I

I

T h e  B o a r d  o f  G a m e  t o o k  s t e p s  a t  i t s  1 9 8 1  s p r i n g  r e g u l a t o r y  m e e t i n g  

w h i c h  i n c r e a s e d  t h e  l i k e l i h o o d  t h a t  c e r t a i n  r u r a l  r e s i d e n t s  w o u l d  

r e c e i v e  a  p e r m i t  t o  h u n t  t h e  N e l c h i n a  C a r i b o u  H e r d .  A f t e r  h e a r i n q  

s t a f f  r e p o r t s ,  a d v i s o r y  c o m m i t t e e  r e c o m m e n d a t i o n s ,  a n d  p u b l i c  t e s t i m o n y ,  

t h e  B o a r d  e x p r e s s e d  i t s  v i e w  t h a t  a l l  A l a s k a  r e s i d e n t s  w h o  h u n t  t h e  

N e l c h i n a  h e r d  f o r  m e a t  s h o u l d  b e  c o n s i d e r e d  e l i g i b l e  f o r  a p e r m i t  a t  

T i e r  I .  T h e  B o a r d  a l s o  n o t e d  t h a t  w i t h i n  t h i s  g r o u p  i s  a s m a l l e r  s e g m e n t  

h a v i n g  a h i g h e r  l e v e l  o f  r e l i a n c e  o n  t h e  r e s o u r c e .

B
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T h e  B o a r d  a d o p t e d  r e g u l a t i o n s  a l l o c a t i n g  1 6 0 0  p e r m i t s  t o  h u n t  t h e  N e l c h i n a  

C a r i b o u  H e r d .  O f  t h i s  t o t a l ,  1 4 5 0  w e r e  r e s e r v e d  f o r  r e s i d e n t  m e a t  h u n t e r s  

( T i e r  I  i n  t h e  B o a r d ' s  a n a l y s i s )  a n d  n o n - r e s i d e n t  h u n t e r s ;  1 5 0  w e r e  

t e n t a t i v e l y  r e s e r v e d  f o r  u s e r s  m e e t i n g  T i e r  I I  s t a n d a r d s .  A l l  p e r m i t s  

w e r e  t o  b e  i s s u e d  b y  r a n d o m  d r a w i n g .  I n  a d d i t i o n ,  a  s p e c i a l  w i n t e r  I |
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season was created so that applicants receiving Tier II permits could 

take caribou when the herd is in the eastern part of its range.

To participate in the Tier II drawing for a permit to hunt the Nel­

china Caribou Herd during the winter season, each applicant was re­

quired, in part, to show that he or she:

1. Resides in game management unit 13, 14A or 14B and has no

permanent abode elsewhere;

2. Lives or has lived for the previous five years in a house­
hold "where not commercially taken fish and game have comprised 

more than half of the meat and fish of the diet"; and

3. Is a member of a household having a gross income of $12,000 

or less for the previous income tax filing year.

See 5 AAC 81.055(c) (3).

The Nelchina Caribou hunt conditions provided, in part:

1. No more than five percent of the permits will be issued to 

non-residents of Alaska;

2. Up to 150 Tier II permits will be valid for the fall and
winter seasons; the remaining permits will be valid for the fall

season only;

3. Applications for Tier II permits will be drawn first;

a. If all 150 permits are issued, the remaining unsuccessful
applications will be included in the drawinq for the fall hunt;

b. If fewer than 150 permit applications are received, excess 

permits will be available as part of the permit pool for the fall 

season.

See 5 AAC 81.055. A copy of Alaska 1981-82 Permit Drawing Hunts is attached

as Appendix 15; the drawinq for the 150 Tier II permits is described at

paqe 3 under "Caribou Hunt 503". General application requirements and 

fees are summarized on paqe 1 of the drawing hunt brochure.

The Board of Game intended that the eligibility characteristics described
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above correspond to the Tier II requirements of the Alaska subsistence law

1. customary and direct dependence upon the resource as the main­

stay of one's livelihood;

2. local residency; and

3. availability of alternative resources.

AS 16.05.255(b). Adoption of Tier II criteria represents the Board's 

clearest statement about eligibility for the subsistence priority, and it 

indicates how the Board intends to use these standards to protect the 

most dependent users. The Alaska Game Regulations 1981 are attached as 

Appendix 16.

D. Summary of Subsistence-Related Board Activities

The foregoing descriptions of Board policies and regulations are in­

tended only to highlight Board actions affecting subsistence; this 

overview is not intended to suggest that the final form of Board 

policy has been reached. Prior to enactment of the State subsistence 

statute, the Boards had considered a variety of subsistence allocation 

issues; and subsistence regulatory proposals have been addressed on 

a case by case basis since the new law became effective. The Boards' 

aporoaches to subsistence continue to be refined. Indeed, regulatory 

proposals before the Boards at their December 1981 meetings may further 

this evolutionary process.

Although the Boards have chosen different approaches, both have

adopted certain measures which tend to benefit rural residents. The
'

diverse specific measures chosen are too detailed to be discussed here, 

but memoranda by the Department staff members who serve, in part, as



regulations advisors during Board meetings are attached as Appendices 17 

and 18; these memoranda describe the Boards' diverse regulatory actions 

related to subsistence.

E. The Subsistence Division

The Subsistence Section was elevated to Division status by order of the 

Governor during 1981. This change recognized the importance of the 

subsistence proqram to the Department's mission. As of July 1, 1981, 

the Subsistence Division has the same status as all other divisions of 

the Department.

The Division has continued to develop its field-based research program- 

in the directions discussed previously. The planning which was begun 

in 1980 for more comprehensive baseline research in all regions of the 

State was transformed into initial field efforts —  including contractual 

work in areas without Subsistence Division staff —  and into budget 

requests. These research functions have become even more important in 

light of the Fisheries Board's emphasis on community characteristics.

In addition, the enactment of ANILCA has generated a variety of planning 

processes in which reqional councils have a role. Accordingly, the 

Subsistence Division has strengthened its baseline efforts for fiscal 

year 1982 and plans enhanced baseline research activities for fiscal 

year 1983 to provide a better foundation for other ANILCA-related projects

In 1981, the Subsistence Division also opened two new offices in rural 

communities, Nikolai and Fort Yukon, and staffed them with qualified 

local residents. In addition, Resource Specialists were hired for the



Southeast Alaska Region and for fhp Copper River Basin-Prince William 

Sound area in the Southcentral Alaska Region.

The following Subsistence Division research products 2 were completed

between December 1980 and December 1981:

Andersen, D.» Statewide Subsistence Bibliography and Index;

Andersen, D., Subsistence Bibliography Project— Arctic Coast;

Andersen, D., Subsistence Bibliography Project— Northwest Alaska;

Andersen, n., Subsistence Bibliography Project— Northern Interior;

Cunningham, P., A Technical Report Describing an Algorithm to 

Estimate Number of Persons Who Have Participated in the Cook Inlet 

Subsistence Fishery Four or More Years;

Behnke, S., Contemporary Fish and Wildlife Use and the Economy 

of the Inland Denaina (draft);

Behr.ke, S., Draft Options for Naknek River Subsistence Fishery;

Behnke, S., Memorandum: Status of Subsistence Fisheries in

Bristol Bay, 1980;

Behnke, S., Naknek River Subsistence Proposals;

Behnke, S., Subsistence Use of Brown Bear in the Bristol Bay 

Area: A Review of Available Information;

Caulfield, R., Interim Report on the Survey of Permit Holders in 

the Tanana River Subsistence Permit Fishery (Subunit Y6-C);

Caulfield, R., Tanana River (Y-6C) Subsistence Permit Fishery 

Utlization Study, 1981 Operational Plan;

Huntington, C., Survey Information for Subsistence King Salmon 

Drift Gill Netting in Yukon Area District 4A;

Kelso, 0., Presentation to the Special Committee on Subsisterce;

Langdon, S., and Worl, R., Distribution and Exchange of Subsistence 

Resource Use in Alaska (Note: contractual study);

2/ A list of the Subsistence Division's major written products completed 

since the Division began operating in 1979 appears as Appendix 19.



Pedersen S., and Caulfield R., Some Elements of Subsistence Land 

and Resource Use Within the Range of the Porcupine Caribou Herd 

in Alaska;

Stanek, R., Subsistence Fishery Permit Survey: Cook Inlet —  1980;

Stanek, R., Nelchina Caribou Use Assessment;

Stanek, R., Tyonek King Salmon Subsistence Fishery: 1980 Acti­

vities Report;

Stickney, A., Subsistence Resource Utilization: Nikolai and Telida

—  Interim Report;

Stickney, A., Subsistence Resource Utilization: Nikolai and Telida

—  Interim Report II;

Thomas, D , , Nome River Subsistence Research Report;

Thomas, D., Norton Sound - Bering Strait Subsistence King Crab 

Fishery;

Thomas, 0., Norton Sound Baseline Subsistence Study: Shaktoolik;

Veltre, 0., and Veltre, M., A Preliminary Baseline Study of Sub­

sistence Resource Utilization in the Pribilof Islands;

Wolfe, R., Yukon delta Sociocultural Systems Analysis (draft) (Note: 
contractual ~tudy prepared for Alaska Outer Continental Shelf Socio­

economic Studies Program, Bureau of Land Management).

V. THE DEPARTMENT'S ANILCA TITLE VIII IMPLEMENTATION PROGRAM

The Department began planning in 1980 for ANILCA implementation.

By early 1981, a comprehensive plan and a budget reguest had been 

prepared. During the 1981 legislative session, the Department's ANILCA 

implementation budget was approved. Approximately three and one-half 

million dollars v.are appropriated specifically for Title VIII implementation 

during fiscal year 1982 in the following project categories:

1. Establishing regional councils;

2. Operational and technical support for regional councils;

3. Resource assessments;



4. Litigation;

5. Data support for state and regional council representatives to 

park and park monument commissions.

The Department beqan full implementation efforts on July 1, 1981. The 

sequential phases of the Department's Title VIII effort will be imple­

mented throughout fiscal year 1982 and will continue as a regular part 

of the Department's ongoing program.

A. Establishment of Regional Councils

Prior to ANILCA, the State's regional councils operated within general, 

flexible regions. The Department and the Boards have now initiated 

action to clarify the regional boundaries in order to reinforce the 

institutional role of the councils.

The Boards have always believed that flexibility is essential if the 

councils are to be effective. That is, fish and game frequently cross 

political and geographical boundaries. These resource populations may be 

taken in more than one region. In order for the regional council system 

to address the concerns of all the people who may harvest these animals, 

the councils must be structured to allow participation by all groups 

interested in a particular resource question.

In order to assure that regional differences in subsistence use are 

adequately accommodated and workable boundaries are developed, a public 

participation process was initiated durinq the summer of 1981. Two 

boundary delineation workshops were held in late September as the 

first steps in this public participation process. One of these workshops 

was organized specifically to include representatives of local advisory



'1rst steps in this public participation process. One of these workshops 

was organized specifically to include representatives of local advisory 

committees and of groups interested in subsistence. The materials 

resulting from these workshops are attached as Appendix 20. Packets 

of information, including a variety of boundary options, were distributed 

to advisory committees, workshop participants, legislators, and others. 

Additional public comment was solicited prior to the Commissioner's 

selection of reqional boundaries for submission as a proposal to the 

Boards. Substantial comment was received before the Commissioner's 

final choice. Proposed boundaries will be submitted to the joint 

meeting of the Boards of Fisheries and Game in December.

The Boards also will be considering regulations to govern the conduct 

of regional council business and t.ie manner in which council recommendations 

are addressed. Although existing regulations establish procedures for 

regional council functioning, proposals will be offered which articulate 

the councils' authority and operations so as to make clear that the 

regular, formal council role apparently intended by Conqress has been 

firmly established. In addition, the Board will consider proposals 

which incorporate the Title VIII standards for Board review of regiona. 

council recommendations.

Regulations governing the regional councils can be adopted only by the 

Boards of Fisheries and Game acting jointly. The Boards meet regularly 

in the spring and fall of each year to consider regulatory proposals. 

Accordingly, the December 1981 meeting is the Boards' first opportunity 

to consider proposals since the Department's ANILCA response program was



approved by the Alasxa Legislature. It 1s also the first time specific 

proposals reflecting Title VIII regional council considerations have 

been submitted to the Boards. Because consideration of these proposals 

will not be completed prior to December 2, 1981, a summary of relevant 

action by the Boards will be submitted as a supplement to this submission.

B. Staffing, Technical Support and Scientific Data for the Regional 

Councils

The Department has begun to implement three kinds of support for the 

regional councils: (1) operational-logistical support, (2) technical

U n i s o n  and social science data support, and (3) biological data 

support. The first of these, operational-logistical support, will be 

provided by six new professional positions plus clerical staff attached 

to the Executive Director, Alaska Boards of Fisheries and Game. To the 

extent practicable, these staff will be assigned to a particular council 

and be located full time in the region served by that council. They 

will assist the council in conduct of its day-to-day operations, 

including: arranging travel, agendas, and accounting services; distributing 

Board-related materials; responding to guestions; facilitating intracouncil 

and intercouncil communication; recording minutes of meetings; assisting 

councils in transmitting their views to the Boards; advising the councils 

concerning available resources which may be useful in performance of 

council work; and providing logistical support for all phases of the 

council's authorized functions.

The Executive Director has prepared position descriptions which have 

been submitted for approval by the Alaska Department of Administration.
i
I ■
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Recruitment and hirinq can begin as soon as these administrative steps 

are completed. Because of the time lags involved in this process, it is 

unlikely that full staffinq will be achieved by December 2, 1981. Never­

theless, the positions have been funded and the Department is committed 

to hirinq qualified professionals. Progress in staff development for 

the councils will be summarized in a supplement to this submission.

The Subsistence Division currently is hirinq two levels of professional 

staff to provide technical liaison and social science data to the 

regional councils. As part of its operatinq budqet, the Division will 

add six Resource Specialist III positions. To the extent practicable, 

these staff will be assigned to and located in regions associated with 

particular councils. These staff will be qualified social science 

professionals with expertise in a range of field and institutional 

settinqs. Their functions will include: direct technical liaison to

the regional councils; technical consultation with councils and staff 

reqardinq conduct of council functions; provision of extant technical 

and scientific data to councils; coordination and supervision of Division 

field research related to regional council concerns throughout the 

region; design and quality control of studies conducted at the regional 

council's request; and provision of technical services to the council in 

formulating its work products (e. g. , annual reports and requlatory 

recommendations).

In light of these responsibilities, the Resource Specialist Ill's will 

have little time for on'qinal field research; accordingly, the Alaska 

Legislature approved two years of funding for-six Resource Specialist 11' s
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to conduct field studies in response to regional council needs. These 

efforts will build upon ongoing baseline work conducted as oart of the 

Division's core program and will address three areas:

1. Problem-specific, applied research directed toward anticipated 

data needs of the councils;

2. Issue-specific, applied research in response to data requests 

of the councils;

3. Issue-specific, applied research in response to data requests 
of the councils' representatives to park and park monument com­

missions.

The Resource Specialist II positions are intended as full time field 

research positions, and to the extent practicable they will be located 

in the region served by a particular council.

Because Title VIII makes clear that the highest quality, most current 

social science data are necessary in order to fulfill regional council 

functions, the Subsistence Division's program is intended to provide 

sound baseline data (ongoing project), current data and technical 

liaison (new Resource Specialist III positions), and issue or problem 

area studies (new Resource Specialist II positions).

All the new resource specialist positions have been approved and 

recruitment is underway. Three of the six R.S. Ill's have been hired.

It is anticipated that staffinq will be substantially complete by early 

1981.

In order to fulfill the regional councils' authorized functions, reliable 

biological information also is required. Accordingly, the Department's 

management divisions —  Commercial Fisheries, Game, and Sport Fish —  

have been authorized to conduct data analyses and field studies which will



provide resource information to the councils. Although these tasks 

will differ depending upon the species and questions being studied, the 

following are representative steps:

1. Determine key harvest or conflict areas;

2. Review and assemble existinq data for use by the councils;

3. Design and conduct field studies (e . g . , surveys of harvest 

catch and effort, catch sampling, life histories, catalogs and 
inventories, surveys of resource abundance and population struc­

ture);

4. Compile and analyze new field data, including data processing 

functions;

5. Assemble and distribute new data to local advisory committees 

and regional councils.

The management divisions also will provide limited operational and 

technical support to the regional councils. Services anticipated for 

the local advisory committees and regional councils include preparing 

and presenting proposals and supporting materials, staff comments, 

and data or technical information on resource status and use. The Game 

Division also will supplement the council staff with clerical assistance, 

formal recording of the proceedings, audio-visual equipment, and other 

logistical services.

VI. SUMMARY

The State of Alaska has implemented a comprehensive subsistence program 

based upon the priority appearing in Alaska's subsistence statute. Re­

search leading to both baseline and issue-specific data is conducted 

by the Subsistence Division, Alaska Department of Fish and Game. These 

data are used by the Boards of Fisheries and Game in considering allo-
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cation proposals. The information also is used by state and federal 

agencies, local communities, and other entities in making decisions 

affecting subsistence land and resource use.

The existing local advisory committee and regional council system pro­

vides a participation framework that is consistent with Title VIII pro­

visions. The Department and the boards presently are in the process of 

delineatinq regional boundaries within which the councils will operate. 

In addition, the Roards will consider proposals for regulations to 

govern the conduct of reqional council business and the standards by 

which council recommendations are considered. The Department also has 

developed a plan for providing adequate, qualified staff to the regional 

councils and for fulfilling other Title VIII functions.

When these refinements and extensions are complete, the State will 

have a fully integrated system of research, management, and requlatory 

participation. These diverse program elements, toqether with the 

provisions of law discussed in the Attorney General's opinion, establish 

the performance required by Title VIII of the Alaska National Interests 

Lands Conservation Act.

-34-



1. Chapter 151, Alaska Session Laws of 1978

2. Final Report of the Subsistance Task Force, Alaska Department of 

Fish and Game (November 20, 1978)

3. Alaska Boards of Fisheries and Game, Policy # 79-5-JB (March 1979)

4. Alaska Boards of Fisheries and Game, Proposed Procedure for Imple­

mentation of 1978 SLA-151 (March 1979)

5. Copper River Subsistence Salmon Management Plan, 5 AAC 01.630 and 

5 AAC 01.647

6. 1980 Regulations for Local Fish and Game Advisory Committees and 

Regional Councils

7. 1979 Alaska Subsistence Fishing Regulations

8. 1980 Alaska Subsistence Fishing Regulations

9. 1979 Alaska Game Regulations

10. 1980 Alaska Game Regulations

11. Subsistence: A Position Paper, Alaska Department of Fish and

Game (November 24, 1980)

12. 1981 Alaska Subsistence Fishing Regulations

13. Alaska Board of Fisheries, Findinqs and Policy Regardinq Subsistence 

Use of Cook Inlet Salmon, #80-79-FB

14. Alaska Board of Fisheries, Amended Findings and Policy Regarding 

Subsistence Use of Cook Inlet Salmon, Resolution #81-91-FB 

(April 6, 1981)

15. Alaska 1981-82 Permit Drawing Hunts

16. 1981 Alaska Game Regulations . *

17. Memorandum from Robert A. Hinman, Deputy Director, Division of Game 
to Greg Cook, Executive Director, Boards of Fisheries and Game, 

"Subsistence Provisions in 5 AAC" (May 27, 1981)

18. Memorandum from Robert C. Clasby, Regulation Specialist, Division 

of Commercial Fisheries, to Ronald 0. Skoog, Commissioner, "Sub­

sistence Provisions in 5 AAC - Fish Regulations" (August 4, 1981).
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Subsistence Section

Dennis Kelso Implementation Issues
Regional Supervisor Posed By Title VIII
Subsistence Section of the Senate-Passed
Department of Fish and Game d-2 Bill
Fairbanks

I. Introduction

Two questions have been posed:

1. What legal issues must be evaluated in the course of the Department' 

interpretation and implementation of “itle VIII?

2. ,To what extent can the existing frameworks cf the Department and

the 3oards (including advisory committees and regional councils) 

accommodate the reauirements of Title VIII?

In considering these matters, I shall make the following assumptions 

in order to consider directly the problems that may arise in management 

by the State of Alaska:

Title VIII is adopted by Congress.

Potential difficulties under the United States Constitution dc not 

invalid ate Ti tle V I I I . -
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3. 3inding provisions of Title VIII supersede existing state 

subsistence provisions. -

4. The State of Alaska wishes to continue managing fish and game 

resources on federal lands.

If any of these assumptions does not hold, an entirely new analysis 

would be required.

Almost every section of Title '/III can be viewed as affecting the 

state's management approach to some extent. I have selected for discussion 

those •"'•ov is ions which, in my view, have the most direct or problematical 

implications. The present draft of Title VIII contains numerous editorial 

inconsistencies and ambiguities; I have not examined these internal diffi­

culties unless they seem likely to hamper state implementation or interpre­

tation.

The present analysis attempts only to identify potential problems. "

My assessment of these matters is preliminary; it would be premature to 

suggest how a court actually would deal with any of these issues. Addi­

tional legal research could provide a clearer indication of the likely 

outcome for any particular problem.

II. Overview of Major Guest’ons

Numerous questions may arise in conjunction with soecific sections 

of “itle VIII. Mot all of these issues are equally important. The following

William Oemmert -2- October 29, 1980
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broad areas of potential difficulty are, in my view, most likely to 

require resolution in the course of interpreting and implementing Title 

'/III. The discussion in III., infra, highlights additional questions 

as w e i 1.

A. Does Title VIII require the State of Alaska to implement the 

section 304 subsistence preference for taking of fish and game on 

federal lands regardless of whether the state wishes to supersede, 

pursuant to section 805, the Secretary of the Interior's authority? 

(III. F.)

1. Can the state be ccmDelled to participate if the management 

criteria are impermissible under the Alaska Constitution?

(III. F.)

B. If the state wishes to assume full management authority via 

section 805, is new enabling legislation needed, or do existing 

state statutes provide sufficient authority? (III. 0.)

1. Are the section 304 preference and the underlying section 

803 definition of "subsistence uses" consistent with the existing 

state priority and definition? (III. 3. h C.)

a. If not, is new enabling legislation required?

(III. 3. 4 C.)
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b. Would state statutes adopting the section 304 

preference and the underlying section 303 definition of 

"subsistence uses" be valid under the Alaska Constitution? 

(III. 8. & C.)

2. Is the framework for local and regional participation 

of section 805 consistent with the present fish and game 

local advisory committee and regional council structure?

(III. 0.)

a. If not, is new enabling legislation required?

(III. D.)

b. Would state legislation containing the limitations 

and standards of section 305 be valid under the Alaska 

Constitution? (III. 0.)

III. Discussion

A. Congressional findings (Section 301) and policy (Section 802)

Legislative findings generally are viewed by courts as supolyina 

reasons and explanations--not conferring power or determining rights.

C. Sands, 1A Sutherland Statutory Construction $20.03, at 5^ (4th ed. 

1972 and suco. 1980). Accordingly, although they do not enlarge 

the sccoe or effect of a statute, findings may be used to explain
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the basis for the legislative action--particularly if compliance 

with constitutional requirements is a potential issue. _Id_. §20.04.

The findings section of Title VIII, therefore, poses no problems 

by itself for State management. However, the findings describe the 

Title's general objectives and provide "factual" background against 

which the policy declarations of section 802 must be read. Because 

enforcement of Title VIII deoends on regulatory actions by admini­

strators and rule making bodies that have not participated in formu­

lation of the legislative language, these stated purposes are 

significant not only for judicial clarification of ambiguous statutory 

provisions but also for administrative guidance in implementing 

such provisions. See id. §§20.12-.13.

The findings and policy sections introduce several themes 

suggesting potential conflicts with state regulatory, statutory 

or constitutional requirements:

(1) Emphasis on protection of subsistence opportunities for rural j

residents, $6801 (1), SOI (5), 302 (1);

William Oemmert -5- October 29, 1930
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(4) Introduction of different standards for management of

fish and game populations: "continued viability," e . g . , §§302 (1),

802 (2)-( 3), 316 (b), "healthy populations," e . g . , §§802 (1),

815 (1), 815 (3), "natural and healthy populations," e.g., §815 ( 1 ,

(5) Indication that "meaningful" participation by certain rural 

residents in management--both of fish and wildlife and of 

subsistence uses--requires a new "administrative structure,"

§301 (5).

The specific questions raised by each of these potential problem 

areas are discussed in connection with the specific implementation 

language of Title VIII.

8. Definitions (Section 803)8  

8
The definition of "subsistence uses" in Title VIII differs from 

H  the Alaska statutory language in two major respects. (The relevant

lanauaqe appears in Appendix I.) First, Title VIII limits subsistence 

to customary and traditional uses of wild renewable resources by 

^  rural Alaska residents. This limitation to rural residents does

not aooear in the Alaska definition. See AS 15.05.940(26). A 

|j second difference is reflected in the character-;zations of trade,

barter and sharing. AS 16.05.940(25) states that subsistence use 

includes "customary trace, barter or sharing for personal or8
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B C

family consumption." Section 803 is phrased: "for barter, or

B  sharing for personal or family consumption and for customary

g  trade." In section 803, the modifier "customary" is separated

clearly from both "barter" and "sharing;" similarly, the phrase 

J| "for personal or family consumption" modifies "sharing" only— not

"barter" or "trade."

1/

This discontinuity between Title VIII and the Alaska statute 

also is shown by a shift in the definition of "barter." In part..,

B  AS 16.05.940(27) defines "barter" as "the exchange or trade of fish

I
 or game, or their parts, taken for subsistence uses." Section 303

s- - omits the words "or trade." Thus, the language of Title VIII suggests

I  that (1) "customary trade" differs in kind from "barter" and (?)

neither barter nor customary trade expressly is required to be "for

13 personal or family consumption." In the absence of a judicial

g  decision, the proper construction of the Alaska definition remains

open to argument because the applicabi1ity of modifying language •

|j can be interpreted in more than one way. Title VIII avoids these -

subtle ambiguities but may diverge from the meanings of these terms 

in Alaska law.

Two levels of potential legal problems are implicated by these 

differences:

(1) Dees AS 15.05.940(25) preclude the Beards and the Department 

from manaq-'nc resources for subsistence uses on federal lands

I
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if those uses are defined more narrowly than the meaning provided 

by the state law?

(2) Does the Alaska Constitution preclude the state from providing 

a preference for taking fish and game on federal lands for subsist­

ence uses when one of the eligibility criteria is rural residence?

With regard to the first set of potential problems, it should 

be noted that the Boards of Fisheries and Game have only the authority 

delegated by the legislature through statutes. See AS 44.62.030;

Hootch v. Alaska State-Ooerated School System, 536 P.2d 793, 807 n.

56 (Alaska 1975); see generally AS 16.05.221, .241, .251, .255, .257;

State v. Tanana Valley Sportsmen's A s s' n., 533 P.2d 854, 858

(Alaska 1973).

The Boards are authorized to adopt regulations which permit 

taking of fish and game for subsistence uses as defined by statute.

See AS 16.05.251, .255, .940(25). There is a serious question

whether the 3oards may adopt regulations that allow such taking for

uses defined in a manner deviating from AS 16.05.9^0(26). If not, 

a valid enabling statute would be required before the Boards could 

adcot regulations addressing the "subsistence uses" contemplated by 

Title VIII.

Even if a statutory adjustment were made, it would be subject 

to provisions of the Alaska Constitution. If the constitution does
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not permit such distinctions among residents, then neither the 

statute nor the regulations adopted under authority of the statute 

would be valid. 5 An adequate treatment of the constitutional impli­

cations of the present AS 16.05,940(26) and of the narrower "rural" 

definition of subsistence would require additional research and is 

beyond the scope of the present discussion.

C. Preference for Subsistence Uses (Section 804).

Section 304 diverges from Alaska's existing priority in several 

respects. (The relevant language appears in Appendix II). One 

significant difference may be Title VIII's provision that "the 

taking . . . for non-wasteful subsistence needs shall be accorded 

preference over the taking on such lands of fish and wildlife for 

other purposes." This statement suggests that the preference operates 

constantly regardless of whether populations are adequate to satisfy 

demands for both subsistence and non-subsistence uses. However, the 

second sentence of section 304 creates ambiguity about when the 

preference takes effect. It lists three criteria to be used in 

formulating "appropriate limitations" for implementing the preference 

"[w]henever it is necessary to restrict the taking of populations of 

fish and wildlife . . .  to protect the continued viability of such 

populations, or to continue [subsistence] uses."

\



(1) In contrast to Alaska's statutory provisions, ® the preference 

is effective at all times on federal lands, but limitations based 

on the listed criteria must be used to implement the preference 

when the specified circumstances occur;

(2) The first sentence of section 804 merely indicates Congress' 

general view of the preference, and the operational language in 

the second sentence means that the priority becomes effective only 

when restrictions on taking are necessary for the described 

reasons.

The uncertainty is not reduced by the somewhat confusing language 

of the policy statement in section 802 (2):

[N]onwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of 
all such resources on the public lands of Alaska [;] when it '• 
is necessary to restrict taking in order to assure the continued 
viability of a fish or wildlife population or the continuation 
of subsistence uses of such population, the taking of such 
population for nonwasteful subsistence uses shall be given 
preference on the public lands over other consumptive uses.

comoound sentence seems to contemplate a priority for subsistence

under circumstances parallel to those listed in section 304. Although

If punctuation is supplied after the word "Alaska," the resulting

uses and a preference for the takina of fish and wildlife ocoulations

e significance of the language variation is not clarified elsewhere



in Title VIII, this reading may offer some support for the second 

interpretation of section 804, i.e., a meaning parallel to that of 

Alaska's statutory priority.

<

If there is a substantive difference in meaning as suggested 

in the first interpretation, however, such a preference may be 

intended to convey rights or benefits different from those provided 

by 1978 Session Laws of Alaska, chapter 151. This is a matter of 

more than syntax. If Title VIII requires enactment of preferential 

measures which operate regardless of population status, amendment 

of Alaska's suosistence statute may be necessary to authorize valid 

Board action consistent with such a preference and thereby to satisfy 

the requirements of section 805 (d).

William Oemmert -11- October 29, 1980

A second set of potentially important language differences 

between section 804 and current Alaska law involves the standards 

which trigger "appropriate limitations" based on the three criteria ? 

listed in section 304 ( 1)-(3 ) . As noted above, one of the circumstances 

requiring application of these criteria in section 804 is the need to 

restrict the taking of populations cf fish and wildlife in order to 

protect their "continued viability."

It is not clear whether "continued viability" is a standard as

rigorous as the "sustained-yield" requirements of AS 15.05.251(b)



Wi11i am Oemmert -12- October 29, 1980

I
I

E

I

E

"subsistence uses." That is, o> statute the 3oards of Fisheries 

and Game are required to make subsistence uses the priority when 

|| taking of fish or game must be restricted to assure tustained-

yield. See AS 16.05.251(b), .255(b). In addition, the Alaska 

Constitution states that "[f]ish, . . . wildlife . . .  and other 

replenishable resources belonging to the State shall be . . . 

maintained on the sustained yield principle." Alaska Const.
e

art. VIII, §4. Under American legal principles, fish and wildlife 

resources are held in trust by the state for the benefit of the 

people. ^ That is, even if the federal government has the power 

P  to mandate certain management regimes on federally owned lands, the

f  state's interest in fish and wildlife nevertheless may be sufficient

11 to implicate requirements of the Alaska Constitution. Accordingly,

E
two questions may arise:

H  (1) Does "continued viability" differ from "the sustained

yield principle"?

1

E

E

E
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(2) If so, does the Alaska Constitution prohibit the legislature 

from authorizing the Boards to manage subsistence uses under 

any principle other than sustained yield?

Arguably, the Boards simply could manage subsistence uses

on a sustained-yield basis since a population necessarily would be

"viable" if it produces sustained yield. The question chen becomes:
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Does application of the three criteria of section 304 at the sustained- 

yield threshold violate the intent of Congress in enacting this 

section? 9

Even if "appropriate limitations" based on the three criteria 

of section 804 are triggered by the necessity for restrictions— either

to protect continued viability of populations or to continue subsistence
/

uses— the timing of such limitations may differ significantly from 

current state statutory requirements. As discussed in note four, 

the first tier of Alaska's subsistence priority becomes effective when 

restrictions on taxing are necessary either to assure maintenance of 

sustained yield or to assure continuation of subsistence uses. However, 

Alaska's three criteria, which are essentially equivalent to the 

criteria of section 304, are not triggered until additional restrictions 

become necessary— beyond those associated with the first tier of 

the priority. Alaska statutes 16.05.251(b) and 16.05.255(b) provide:

If further restriccion is necessary, the Board shall establish’ 

restrictions and limitations on and priorities for these 

consumptive uses on the basis of the following criteria:

(1) customary and direct dependence upon the resource as 

the mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.

The parallel criteria in Title VIII operate regardless of whether 

"further restriction is necessary." Unlike the two-tiered priority 

structure of Alaska's statute, these criteria must be used as the
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bases for "appropriate limitations" to implement the preference 

at roughly the threshold level of the State's first-tier priority.

That is, the criteria of section 804 (1), (2) and (3) function 

"whenever it is necessary to restrict the taking of populations of 

fish and wildlife . . . for subsistence uses in order to protect 

the continued viability of such populations, or to continue such 

uses
*

One other potential problem should be mentioned. The preference 

extends to taking of fish and wildlife for "nonwasteful subsistence 

uses." The term "nonwasteful" is not defined in Title '/III; obviously, 

its meaning is important in determining whether Alaska's statutory 

and regulatory provisions are compatible with congressional intent.

See generally AS 16.30.020.

0. Local and Regional Participation (Section 805)

/
Title '/III establishes a framework for local and regional involve­

ment in fish and qame policy making for all federally owned lands 

in Alaska. See 6805 (a) - (c). If the State of Alaska timely 

"enacts and implements laws of general appIicabi1icy which are 

consistent with, and which provide for the definition, preference, 

and participation specified in sections 303, 30^, and 305," the 

state's laws may supersede these sections. §305 (d). The apparent
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the d ef in iti c i, preference, and participation specified" — leaves at 

least one question unresolved: whether the definition and preference

set forth in sections 803 and 304 must be adcpied essentially 

verbatim in order to satisfy section 805 requirements. Potential 

legal problems with the specific language of sections 803 and 804 

have been discussed previously.

The local and regional participation contemolated by section 305 

requires the State of Alaska to provide a local and regional advisory 

structure as described in section 305. -1 The regional councils 

must be authorized to perform at least one function which is not 

part of their preses.tly existing responsibi lities— preparation of 

an annual report containing certain information and recommendations.

See §805 (a) (3) (D); Memorandum from Greg Cook, Executive Director, 

Alaska Boards of Fisheries and Game, to the Alaska Board of Fisheries 

and 3oard of Game (September 2, 1980) at 2; see generally 5 AAC 96.070, 

.250, .270.

The requirements and functions listed in section 305 (a) and 

(b) differ in certain respects from Alaska's regulations presently 

governing local advisory committees and regional councils. E.g ., 

compare 5 AAC 96.250 with Title VIII, §305 (a) (3) (A) - (0); compare 

5 AAC 95.500 and 5 AAC 96.510 with Title VIII, §305 (b). However, 

the enabling statute, AS 15.05.260, appears broad enough to authorize
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Section SOS (d) does not expressly require members of local 

advisory committees or regional councils to be rural residents of 

the region or to be subsistence users. Although regional residency 

is necessary for membership on the regional council, this requirement 

already is established by 5 AAC 96.230. However, the local advisory 

committees must be able to advise and assist the regional councils 

in carrying out their functions; and the Secretary of the Interior 

is authorized to supplant the state's fish and game advisory commit­

tees if they "do not adequate!y perform" these duties. §805 (a) 

(emphasis added). The congressional findings specify an administrative 

structure enabling "rural residents who have personal knowledge of 

local conditions and requirements to have a meaningful role" in 

management. §801 (5) (emphasis added). Thus, although Title VIII 

does not by its terms preclude non-subsistence users or non-rural 

residents from serving on these advisory bodies, the state's repre­

sentation structure may be displaced oy the Secretary's actions 

under section 805 (a) - (c) unless local advisory committees and 

regional councils have substantial rural, subsistence-oriented 

membership. Nevertheless, as long as the advisory committees and 

regional councils are constituted so as to perform the functions 

listed in section 305, the state's curre'.u regulations relating to 

composition of advisory committees and regional councils apparently 

would be sufficient. See 5 AAC 96.030, .040, .230.i  

i
More serious difficulties are presented oy section 305 (d), 

flj which would limit tne Boards of Fisheries and Game ("the State

rulemakinq authority") in their handling of recommendations r*rcm

I



Wi 11i am Oemmert -17- October 29, 1980

the regional councils. (Section 805 (d) appears in Appendix III.)

That is, the rulemaking authority is required to consider the 

regional councils' advice and recommendations on taking of fish and 

game within their regions for subsistence uses. The rulemaking 

authority "may choose not to follow any recommendation" but only if 

it determines that the recommendation:

t

(1) is not supported by substantial evidence presented during 

the course of the rulemaking authority's administrative proceed­

ings;

r.

(2) violates recognized principles of fish and wildlife conserva­

tion; or

(3) would be detrimental to the satisfaction of rural subsistence 

needs.

If the state rulemaking authority does not "adopt" the recommendation 

of a regional council, the "factual basis and the reasons for its 

decision" must be set forth.

Current regulations require the Boards of Fisheries and Game to 

meet at least once a year and also to hold in each region at least 

one hearing per year. See 5 AAC 95.500; see also AS 15.05.300. In 

addition, the 3oards must meet jointly a minimum of once each ysfir 

to consider matters of mutual concern— incIuding tooics ^elating to 

local -ish and game advisory :cmmittees." lo. The regulations



■ - - ■ • ' ' •:> • 
M

William Oemmert -18- October 29, 1980

I

I

1

1

I  

i

1  

I 
1  

I

I

1

i

make clear that the Soards are to consider recommendations of local 

fish and game advisory committees and of regional fish and game 

councils. See 5 AAC 96.600; see also 5 AAC 9 6 ,050(1)-(2), .050(4), 

.050(5), .250(a)(3), .250(c). However, prese.it statutes and regula­

tions do not limit the Boards in determining whether to follow 

recommendations of the local advisory committees or regional councils.

Presumably, the three types of reasons listed in section 805 (d) 

for choosing not to follow recommendations of regional councils 

already are within the scope of the Soard's authority under AS 16.05.260; 

but section 805 (d) expressly requires the state to go beyond de_ 

facto compliance with the three permissible rationales. Accordinq to 

Section 805 (d), state management over the taking of fish and game for 

subsistence uses may not supersede management by the Secretary of the 

Interior pursuant to sections 303, 304 and S05 unless "[l]aws establishing 

a system of local advisory committees and regional advisory councils" 

reauire the state rulemaking authority to consider the advice and 

recommmendations of the regional councils. Section 805 (d) then 

goes on to describe the limited circumstances under which the Boards 

may reject the councils' recommendations. As discussed above, 

section 305 (d) also establishes as a p r e r e q u i s u e  for state 

management that the state "enacts and implements laws of general 

applicabi1ity which are consistent with, and which provide for 

the . . . participation specified in . . . [section 305]." Taken 

together, then, these references to state enactments necessary to 

retain management over taking of fisn and game resources for 

subsistence use imply that a statutory change is needed which
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explicitly limits the 3oards' power to reject recommendations from 

the regional councils. 12

A related problem may arise cc ning the extent of each Board

reporting responsibilities should it decide not to follow the

recommendation of a regional council. Under the present regulations 

and enabling statute, the Board must inform the local advisory

committee if the committee's recommendations are not followed. See

AS 16.05.260; see generally 5 AAC 96.610(f). Section 805 (d) of 

Title VIII appears to go farthe ' than the state requirements. If 

regional council recommendations are "not adopted," the state's 

rulemaking authority "shall set forth the factual basis and the 

reasons for its decision" (emphasis added). Thus, section 805 (d) 

apparently would require the Board (1) to make findings of fact--or 

at least to identify the evidence upon which its decision is based-- 

and (2) to explain its reasoning process. Such a repor'‘no require­

ment is consistent with making a record to facilitate ,iC 0 u«icial 

enforcement provisions of section 807. but may not be addressed 

adequately by current Alaska law.

In summary, the major question raised by the provisions of 

section £05 (d) is whether the participation guidelines of Title V I I T 

require amendment of state legislation und_r which the local and 

regional fish ano game advisory system now operates. Because the 

new requirements substantially shift the authority over regulatory
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(1) Is such a sharing of authority consistent with the require­

ments of other Alaska statutes and of Alaska case law concerning 

administrative rulemaking and delegation of rulemaking authority?

(2) Does such heavily weighted input from local and regional 

subsistence users contravene any provision of the Alaska 

Constitution? 12

r

E. Federal .Monitoring (Section 306)

This section underscores the importance of the Secretary of the 

Interior's role regardless of whether the State of Alaska complies 

with Title VIII's formal requirements. Apparently, this monitoring 

section would be utilized only if the state chose to retain manage­

ment authority related to taking of fish or game for subsistence 

uses on federal !ands--although application of section 306 is not 

expressly limited by its language. 14 Section 806 requires monitoring 

of the state's performance in implementing the section 30* preference. 

Title VIII's local and regional participation framework is not 

mentioned in the monitoring provisions. Section 305 (a) (2) does 

indicate that the Secretary of the Interior must establish local 

advisory committees "at such time as he may determine, after notice 

and hearing, that the existing State fish and game advisory committees 

do not adequately perform the functions of the local committee 

system set forth in [§305 (-) (3) (0) (iv)]." However, Title VIII 

dees not expressly indicate whether the Secretary's authority under
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section 805 (a) remains effective beyond the specified timetable: 

one year from the date of Title '/Ill's enactment.

Several potential questions remain: Does the Secretary of the

Interior have authority to create local advisory committees or 

regional advisory councils to supplant the state system more than a 

year after Title VIII's enactment date? If so, what procedure must 

be followed? If not, how would reimbursement to the state under 

section 305 (e) (1) be affected if the Secretary determines, more 

than a year after Title VIII's enactment date, that the state 

advisory committees and regional councils do not adequately perform 

the functions required by section 305? Does the Secretary have 

implied authority to enforce the provisions of Title VIII— other than 

that expressly granted by sections 305 and 307?

F. Judicial Enforcement (Section 807)

This section creates an elaborate, interactive enforcement format 

potentially involving local advisory committees, regional councils, 

the Secretary of the Interior, an "appropriate State agency," the 

Alaska governor and the federal court system. This is an entirely 

new enforcement mechanism, and a variety of oractical and policy 

implications are suggested. The limited scope of this memorandum 

precludes a full examination of possible implemencation problems.

It should be noted, however, that section 307 provides, in part:
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This section shall constitute the sole Federal judicial remedy 

created by this title for a local advisory committee or regional 

advisory council which determines that the preference for sub­

sistence uses set forth in subsection (sic) 304 has not been 

adequately provided by the State in its region.

§807 at 142 (emphasis added). This language implies (1) that state 

judicial remedies may remain open to local advisory committees or 

regional councils and (2) that additional federal remedies may be 

available to parties other than the committees or councils.

One other potential problem with section 307 should be identified. 

The first sentence speaks of notification to the Secretary "by a 

local advisory committee or regional advisory council established 

by the Secretary or the State pursuant to section 3C5" (emphasis added) 

that inadequate provision is being made to implement the section 

304 preference. The rest of the section addresses correction of 

such alleged inadequacies in state management. If the Secretary 

has taken over the advisory bodies but the state is still expected 

to manage for the subsistence preference of section 804, a potentially 

major cluster of questions is raised:

(1) Oces Title VIII contemplate some level of state management 

on federal lands regardless of whether the state complies with 

the standards of sections 303, 304 and 305?

(2) Can the state assume full management of fish and game
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concludes that the state has not met section 805 requirements?

That is, if the Secretary:

(a) establishes at the outset local advisory committees 

and/or regional advisory councils to take the place of 

the state's existing system; or

(b) allows the state's existing system to function initially 

but later determines pursuant to section 305 (a) (2) that 

the state system does not meet the requirements of section 

805.

(3) Ooes Title VIII attempt to rsauire the State of Alaska to 

implement the section 504 preference on federal lands regardless 

of whether the state chooses to preclude under section 305 (d) 

the Secretary's implementation of sections 303, 804 and 805

(a), (b) and (c)? 15

Finally, it should be noted that section 307 specifically provides 

for judicial review of the state's performance only in providing 

section 30^ preference. The local and reyional parti pat ion framework 

is not addressed; accordingly, the adequacy of the state's advisory 

committee and regional council structure may not be a proper basis 

for an action under section 307 unless such alleged shortcomings 

can be shown to have resulted in the state's failure to provide 

aceouately for the section 304 preference. When read v.ith sections 

305 and 305, tnis limited scooe of judicial review is especially
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C
confusing. That is, section 806 explicitly grants the Secretary 

only the authority to monitor and report on the state's performance 

in providing the section 804 preference. Section 805 authorizes 

the Secretary to implement a federal system of advisory committees 

and regional councils to perform certain functions, but the Secretary 

is not permitted.to take such actions if the State of Alaska has

enacted and implemented within one year laws containing certain
/

provisions. See §805 (d). Accordingly, it is possible that complaints 

by local advisory committees or regional advisory councils about the 

state's compliance with section 305's policy participation standards 

could not be brought in federal court under section 807. A lawsuit 

in state court might be the only a v n u e  open to the committee or 

council, and there may be a question whether advisory committees or 

regional councils can maintain such a suit against the state in 

light of their status as part of the administrative structure.

G. \rk and Park Monument Subsistence Resource Commissions 

(Section 308)

The framework of commissions created by this section raises a 

variety of practical and policy implications which are beyond the 

scope of this memorandum. I do note, however, that no mechanism 

appears in section 303 for the State of Alaska to assume the 

Secretary's role in considering or implementing the program and 

recommendations submitted by each commission. The significance of 

this for the state's implementation of other Title VIII provisions 

depends on the meaning of "program for subsistence hunting." §308 (a).
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If such programs are esse, tially management plans, they may reduce 

significantly the extent of state management control on park and 

park monument lands. Indeed, the language of section 808 (c) ^  

suggests that direct management by the commission and the Secretary 

is possible--regardless of whether the state properly is implementing 

the subsistence preference on other federal lands.

H. Access (Section 811)

The provisions of this section apply to the federal land managing 

authority. Nevertheless, state management choices also may be 

affected.

The Secretary must permit appropriate use of surface transporta­

tion traditionally employed for subsistence purposes by local residents, 

Obviously, exercise of the Secretary's discretion with respect to 

non-local people and nonsurface transportation could affect signifi­

cantly the scope of permissible regulations enacted by the 3oards -■ 

of Fisheries and Game. Questions to be resolved include:

(1) What is the meaning of "local"?

(2) What criteria will the Secretary use to determine whether a

particular means of surface transportation has been employed

traci tionally?

i
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(3) What criteria will the Secretary use to evaluate "approp/iate" 

uses of surface transportation?

IV. Concluding Note

The sections of Title VIII discussed in this memorandum have been 

selected because they pose, in my view, significant interpretive problems
t

or potential legal difficulties that may affect the State of Alaska in 

attempting to comply with Title VIII requirements. Other sections and 

provisions suggest both important practical impacts on subsistence 

users and major policy implications for the state. I have not attempted 

to deal with these matters or with interpretive problems that may confront 

federal agencies in their implementation efforts. Several discussion 

drafts prepared by Department staff have identified a variety of policy 

related issues. Se e, e . g ., Memorandum from Greg Cook, Executive Director 

of Alaska Boards of Fisheries and Game, to 3oard of Fisheries and Board 

of Game (Sept. 2, 1980); G. Cook, D-2 Title VIII Implementation (Draft); 

Memorandum from Tom Lonner, Chief, Subsistence Section, to Deputy Commissioner 

Bill Demmert, Alaska Department of Fish and Game (Sept. 15, 1980); Game 

Division, H.R. 39 - Legal Questions.
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Footnotes

1. Examination of possible issues arising under the Federal 

Constitution requires research and discussion beyond the scope of this 

memorandum. For example: Are equal protection guarantees infringed

by granting a preference to rural residents? Do Alaska Natives living

in nonrural areas have an equal protection claim in light of the traditional 

and cultural values recognized by section 301 (1)? Is the preference un­

constitutionally vague?

2. A validly enacted federal statute is the supreme law of the land, 

and all inconsistent state enactments are invalid. Se e , e . q ., Sperry v. 

Florida, 373 U.S. 379, 384 (1963); Free v. Bland, 369 U.S. 663, 566 

(1962); Gibbons v. Ogden 22 U.S. (9 Wheat.) 1, 211 (1S24). If z state

law is in direct conflict with a federal statute, the state law is 

superseded. See generally Fouke Co. v. Mandel, 386 F. Supp. 1341, 1353 

(0. Md. 1974); see also Pennsylvania v. Nelson, 350 U.S. 497, 502-506 

(1956); Skiriotes v. Florida, 313 U.S. 69, 75 (1941). Where Congress - 

has intended to occupy fully a field in which power has been granted to 

it, all state enactments touching the area are invalid if they impair 

the operation and objectives of federal statutes; that is, Congress may 

"pre-emoc" the field. See, e. g. , Fouke Co. v. Mancel, 336 F. Supp.

1341, 1350 (0. Md. 1974).

3. This idea dots not '•eaocear in the management provisions of 

Title '/111. Inceed, the preference described in section 30- dees net
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hinge on any showing of dependency. Accordingly, I have not discussed 

this potential discontinuity between state and federal provisions.

4. Section 302 (2) provides, in part:

[Njonwasteful subsistence uses of fish and wildlife . . . shall 
be the priority consumptive uses . . .  on the public lands of 
Alaska.

There may be a question whether inclusion of the words "consumptive 

uses" in Title VIII, section 802 (2) indicates that taking for subsistence 

uses might not be preferred over taking for non-consumptive uses in some 

circumstances. In my view, a potential problem could arise if courts 

rely on this language to explain the scooe of the preference. Although 

section 804 does not refer specifically to "consumptive uses," it states:

[T]he taking on public lands of fish and wildlife for nonwasteful 

subsistence uses shall be accorded preference over the taking on 

such 1 ands of fish and wi 1 d 1 ife for other purposes.

(Emphasis added.)

Section 302 (1) also bears on this question but offers no firm resolu­

tion. In part, it states:

[ C o n s i st e n t with sound management principles, and the 

conservation of healthy peculations of fish and wildlife, 

the utilization of the public lands in Alaska is to cause the 
least aoverse impact poss:o;e on rurai residents .vno oepenG 

upon subsistence uses of t.ne resources of such lands.

I
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f (Emohasis added.) This language suggests that Congress intends for non­

consumptive uses of federal land to be limited if adverse impacts would 

result for subsistence-dependent rural residents. However, section 802 (1) 

also states:

[Cjonsisten: with management of fish and wildlife in accordance 

with recognized scientific principles and the purposes for each 
unit established, designated, or expanded by or pursuant to 

Titles II through VII of this Act, the purpose of this title 

is to provide the opportunity for rural residents engaged in a 

subsistence way of life to do so.

These provisions identify possible tension between the Title VIII subsist­

ence preference and the other purposes to be served by the federal conserve 

^  • tion system units.

Despite such limitations on the preference, some additional protection 

may be afforded through subsistence hunting pr. grams on lands classified 

as parks or park monuments. Linder section 80S, the Secretary of the 

Interior must implement promptly the program and recommendations of the 

subsistence resources commission established for each national park or 

park monument unless he finds in writing that the purposes or recommenda­

tions would (1) violate recognized principles of wildlife conservation,

(2) threaten conservation of "healthy populations" o e wildlife in the 

park or park monument, (3) be contrary to the purposes for which the 

park or park monument is established or (4) be detrimental to the 

satisfaction of local residents' subsistence needs. §808 (b). Under 

this approacn, a commission could submit a program which favors subsist­

ence harvesting over non-consumptive activities; and the Secretary
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apparently would be required to adopt the plan unless he determines that 

it comes within one or more of the listed bases for rejection. As indicated 

earlier under section 802 (1), the extent of the subsistence preference 

in relation to non-consumptive uses ultimately may depend upon the Secretary's 

interpretation of "purposes for which the parks or park monument is 

established."

Whether Alaska's statutory subsistence priority applies against 

non-consumptive users is ambiguous. The legislative findings of the 

1978 Session Laws of Alaska, chapter 151, section 1 state, in part:

[I]t is in the public interest to clearly establish subsistence 

use as a priority use of Alaska's fish and game resources.

This language doe., not limit application of the statute to consumptive uses; 

indeed the Alaska Boards of Fisheries and Game are required to adopt regu­

lations "permitting the taking of [fish or game] unless the board 

determines . . . that adoption of such regulations will jeopardize or 

interfere with the maintenance of [fish stocks or game resources] on a 

sustained-yield basis." A5 16.06.251(b), .255(b). These provisions suggest 

that the legislature may have intended to permit taking for subsistence uses 

even when non-consumptive uses would be impaired. However, the first-tier 

priority established by AS 16.05.251(b) and AS 16.05.255(b) begins to 

operate only when "it is necessary to restrict the taking of [fish or game] 

to assure the maintenance of [fish stocks or game resources] on a sustained- 

yield basis or to assure the continuation of subsistence uses of such 

resources." AS 15.05.251(b), .255 (b) (emphasis added). Therefore, it is
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not entirely clear whether Alaska's current subsistence priority or the 

Title VIII preference provides the more rigorous guarantees if each set of 

provisions is considered as a whole.

Although important interpretation and policy issues are involved in 

whether the section 804 preference favors subsistence uses over non­

consumptive uses, this question probably does not pose serious barriers to
/

state implementation of relevant Title VIII provisions. That is, competition 

with non-consumptive users on federal lands is most likely to arise because 

of land management decisions or activities occurring within particular 

classifications. State fish and game management decisions normally would 

not affect these sources of potential competition for use of subsistence 

resources. Even if Alaska's statute differs from Title VIII in the 

extent of the priority granted to subsistence uses against non-ccnsumptive 

uses, management under the state approach probably would have no practical 

effect on the balance struck by Congress or the Secretary of the Interior 

between these types of use. (On state lands, of course, the situation 

would differ substantially.) Therefore, the state's regulatory provisions 

need not address this possible difficulty on federal lands. The question 

remains, though, whether a state enabling statute granting a priority 

more broadly applicable than the section 304 preference would be invalid 

under federal supremacy principles--especially the pre-emption doctrine.

See generally citations at note 2 suora. Because Title VIII expressly 

contemplates shared respcnsibi' for m an ag em en t- in clu di ng state enact­

ments addressed to a subsistence ?riority--it is arguable that Congress 

did net intend to occupy the field to the exclusion of state enabling
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legislation which is more broadly based than the Title VIII preference 

as long as ooeration of the federal statute is not impaired.

5. Title VIII is ambiguous about whether the state's participation 

in management as specified in sections 803, 804 and 305 is entirely 

optional. Indeed, certain language may suggest that state actions in 

conformity with Title VIII standards are mandatory. See discussion at

III. F. and notes 14 & 15 infra. If so, a potentially important legal 

question is whether Congress can override the provisions of Alaska's 

constitution and require state action which otherwise would be invalid.

See generally L. Tribe, American Constitutional Law §5-20 (1978). In 

this connection, it must be asked whether an Act of Congress purporting 

to assure compliance with fundamental guarantees of the federal 

Constitution (e.g. , civil rights legislation) stands on a different 

footing from one such as Title VIII which implements policy choices 

based upon the United States' relationship with Alaska Natives (derived, 

in part, from the commerce clause) and congressional power under the 

property clause. See generally i d . §§5-11 to 5-15. See generally i d . -■ 

§§5-11 to 5-15.

5. Although AS 15.05.251(b) and AS 16.05.255(d ) make subsistence 

"the priority" (emphasis added) whenever the taking of fish or game must 

be restricted to maintain resource stocks on a sustained-yield basis or to 

assure continuau- f subsistence uses, the Alaska legislature's statement 

of inter.: refers tc .. distance use as "a_ priority use of Alaska's fish 

and game resources." 1973 Alaska Sess. Laws ch.151, §1 (emphasis added). 

Such statements of intent or legislative findings normally are not
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viewed by the courts as conveying rights or powers. C. Sands, 1A Sutherland 

Statutory Construction §20.03 (4th ed. 1972 & supp. 1980). However, as 

discussed in III. A. supra, such findings sometimes are used to explain 

the basis for the legislature's action or to indicate how the codified 

portions of the statute are to be implemented.

7. The state and federal criteria differ in two respects. First, 

the word "resource" in AS 16.05.251(b) (1) and AS 16.05.255(b) (1) is 

replaced by "populations" in Title VIII, section 304 (1). The importance 

of this difference is unclear. Grec ' ook has suggested that no real 

significance should be attached to '•’* : change. See Memorandum from 

Greg Cook, Executive Director, Alaska 3oards of Fisheries and Game, to 

the 3oard of Fisheries and the Board of Game (Sept. 2, 1980) at 2. I 

agree that no substantive change from state law is effected by this 

difference, although the language appearing in section 304 may make 

explicit certain considerations which are implicit in Alaska's subsistence 

priority. Possibly the word "populations" was intended to clarify that 

population-specific or stock-specific dependence should be considered 

in implementing the subsistence preference. The language also may be 

meant to emphasize that the preference is addressed to taking of particular 

stocks or populations of resources--not general types of resources or 

substitute resources. In the context of AS 16.05.251(b), this interpre­

tation problem was considered partially by the court in the Tyonek 

king salmon subsistence controversy. See Native Village of Tyonek v.

Alaska 3d. of Fisheries, Civ. Accion No. 3AN-30-3073 (Alaska Superior Ct.,

3rd Cud. Disc., May 23, 1930) (order granting preliminary injunction).
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Another difference between the criteria of section 804 and those in 

current Alaska statutes is the omission in section 304 (1) of the word 

"one's" from the language appearing in AS 16.05.251(b) (1) and 

AS 16.05.255(b) (1): "mainstay of one's livelihood" (emphasis added).

^  This change possibly reflects the drafters' intention to de-emphasize

individual dependency levels and to permit consideration of community 

livelihood. However, the local residency criterion of section 30<i (2) 

appears to be directed at individuals.

H  8. Unlike plants and other relatively immovable objects, birds and

other animals have not generally been considered to be anyone's property 

as long as they are wild. That is, "ownership of wild animals, so f a r ’ 

as they are capable of ownership, is in the state not as a proprietor 

but in its sovereign capacity as the representative and for the benefit 

H  of all its people in common." State v. Rodman, 58 Minn. 393, 400, 59

^  N.W. 1098 (1394), quoted with approval in Geer v. Connecticut, 161 U.S.

® 519, 529 (1396). The state has absolute power to regulate taking of

P  game as part of its quasi-sovereignty insofar as its exercise is not

incompatible with, or restrained by, the rights conveyed to the federal 

government by the United States Constitution. Geer v. Connecticut, 151 

U.S. 519 (1396). The state may regulate or prohibit tne killing of 

game; but such power is to be exercised "as a trust for the oenefit of 

the peoole, and not as a prerogative for the advantage of the government, 

as distinct from the people, or for the benefit of private individuals 

as distinguished from the public good." _Id_. at 529. For a more c c m o’.ete 

discussion of the public trust doctrine, see 3. Cook, The Natural Resources
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Article (Article VIII) of the Alaska Constitution and its Relation to 

Management of Fisheries and Wildlife (1979).

9. Title VIII also contains other terms suggesting management 

standards that may differ from "sustained yield." S e e , e.g., §302 (1) 

("healthy populations"); §815 (1) ("healthy populations," "natural and 

healthy populations"); §815 (3) ("healthy populations"). It is not clear 

whether such standards require the Secretary of the Interior to administer 

public lands in a manner at variance with state management principles.

Nor does Title VIII clarify the extent of the differences among these terms. 

For example, the context of section 815 (1) suggests that "natural and 

healthy populations" (the standard for national parks and monuments) is a 

subset of "healthy populations" (the standard generally applicable to 

federal conservation system units). The term "natural and healthy" nay 

require that character!sties typical of "natural" populations (e.g., age 

structure) be retained. However, Title VIII neither provides definitions 

nor indicates how these standards affect the "continued viability" threshold 

of section 80^.

Section 315 (1) provides, in part:

Nothina in this title shall be construed as . . . permitting 

the level of subsistence uses of fish and wildlife within a 
conservation system unit to be inconsistent with the conserva­

tion of healthy populations, and within a national park or 

monument to be inconsistent with the conservation of natural 

and healthy pooulations, of fish and wildlife.

8  

8
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If "continued viability" is a less rigorous standard than either "healthy" 

or "natural and healthy," a strict reading of section 815 (1) suggests that 

harvests on :onservation system units may never be allowed to reach the 

level at which "it is necessary to restrict the taking of populations of 

fish and wildlife . . .  in order to protect the continued viability of such 

populations." Accordingly, the three criteria of section 804 may never be 

used if the population remains above the "continued viability" threshold.

It should be remembered, however, that the criteria also could be triggered 

when the taking of fish or wildlife populations must be restricted "to 

continue [subsistence] uses." Under this interpretation, the preference 

framework of section 804 might have substantially fewer applications on 

federal conservation system units (including national parks and monuments) 

than on other public lands.

Analogous problems may result from interaction of the "healthy population" 

standard of section 815 (1) and the "continued viability" standard of 

section 316 (b) which provides, in part:

Notwithstanding any other provision of this Act or other law, 

the Secretary, after consultation with the State and adequate 
notice and public hearing, may temporarily close any public 

lands (including those within any conservation system’ unit), 

or any portion thereof, to subsistence uses of a particular 

fish or wildlife population only if necessary . . .  to assure 

the continued viability of such population. If the Secretary 

determines that an emergency situation exists and that extra­
ordinary measures must be taken . . .  to assure the continued 

viability of a particular fish or wildlife pooulation, the 
Secretary may immediately close the public lands, or any 

portion thereof, to the subsistence uses of such pooulation.

-36- October 29, 1980
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Thus, a potential conflict exists between sections 815 (1) and 816 (b), and 

it remains unclear whether on conservation system units (including national 

parks and monuments) closures will occur before the "continued viability" 

level is reached. The confusion is increased by other provisions of 

section 315 (b) which seem inconsistent with the standards of section 815 (1):

Except as specifically provided otherwise by this section, 

nothing in this title is intended to enlarge or diminish the 

authority of the Secretary to designate areas where, and 

establish periods when, no taking of fish and wildlife shall 

be permitted or the public lands . . .  to assure the continued 
viability of a particular fish or wildlife population.

Accordingly, Title VIII is ambiguous and potentially contradictory about 

the effects of these different management standards and their interactions. 

Also uncertain are their impacts on the subsistence preference of section 804.

10. The effect of appropriately worded state laws is not entirely 

clear from the language of section 305 (d):

CS]uch laws, unless and until repealed, shall supersede such 

sections [303, 304, 805] insofar as such sections govern State 

responsi'oi lity pursuant to this title for the taking of fish and 

wildlife on the public land? for subsistence uses.

A close reading of sections 803, 304, and 305 shows that they do not 

purport to "govern" State responsibi1ity at all. Instead, .hey address 

the responsibilities of the Secretary of the Interior and establish 

certain standards which aDply to all federal lands in Alaska. To the 

extent that the state's management would be inconsistent with these 

reouirements, the Secretary could displace the state's traditional authority.
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However, none of the cited sections of Title VIII expressly indicates 

that Congress intends to compel or "govern" state management directly.

But see note 5 supra, discussion at III. F. and notes 14 and 15 infra. 

Accordingly, there may be a question about the effectiveness of this 

language in returning management to the State of Alaska. Given this 

section's obvious intention to permit replacement of secretarial activity 

by state management, however, it seems likely that a court would construe 

these provisions in a manner which leaves intact state management of 

subsistence if appropriate "laws of general applicability" are enacted.

■I

11. Given the subsistence focus of Title VIII and the explicit 

delineation of authority in section 805 (a) (3) for the regional councils, 

there may be a question whether the councils are limited to consideration 

of subsistence matters only. In my view, the authority required by 

section 305 (a) (3) is broad enough to encompass the full range of fish 

and wildlife issues contemplated by the present regulations establishing 

the state's regional fish and game council system. See generally 5 AAC 

96.200. Section 305 (a) (3) suggests that the listed content areas must 

be part of the council's inquiries--regardless of any other authority 

they may have.

12. In order to retain management authority over the taking of fish 

and game for subsistence uses on federal lands, the State of Alaska must 

enact and implement "laws of general apolicabi1ity" containing certain 

elements. §305 (d). Promulgation of aopropriate administrative regulations 

aooarently .vculd not be sufficient in light of the implication in section 

305 (d) that "laws" means enactments at the level of enabling legislation
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which limit the authority of the 8o«rds of Fisheries and Game. See 

§805 (d) at 137, line 25 and 138, lines l-o. Thus, Title VIII seems to 

require statutory conformity with these sections.

13. For example, the quasi-regulatory authority of the regional 

advisory councils would be insulated from some of the procedural constraints 

and political checks which normally affect Alaska's legislative aid 

administrative bodies. The Alaska Constitution states:

The legislature shall provide for the utilization, development, 

and conservation of all natural resources belonging to the 

State, including land and waters, for the maximum benefit of 
its people.

Alaska Const., art. VIII, 62 (emphasis added). Accordingly, there may be 

a question whether regulations derived from regional council recommendations 

would be valid if the Boards of Fisheries and Game— the administrative 

extension of the state's legislative processes and power— are not free 

to reject such recommendations except in limited circumstances.

14. Questions may remain as to whether Title VIII attempts to compel 

state management according to :he section 804 preference regardless of 

the state's choice under section 305. See note supra and discussion at

III. r. and note 15 infra.
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15. The language of section 305 (d) oeems to support such a reading:

[State laws of general applicability which are consistent with, 

and which provide for the definition, preference and participati 

specified by sections 303, 804 and 305, respectively] shall 

supersede such sections insofar as such sections govern State 

responsibi1ity pursuant to this title for the taking of fish 
and wi id Iife on the public lands for subsistence uses.

(Emphasis added.)

16. Section 303 (c) provides:

Pending the implementation of a program under subsection (a) of 

this section, the Secretary shall permit subsistence uses by 

local residents in accordance with the provisions of this title 
and other applicable Federal and State law.

If state laws which address the taking of fish and game for subsistence 

uses apply on park and and park monument lands only until a program is 

adopted under section 308 (a), the state's management authority would be 

substantially reduced--regardless of whether the requirements of 

sections 303, 304 and 305 were met.



APPENDIX I

AS 16.05.940(26) and (27)

(26) "[ Su bs i s t e n c e  uses" means the customary and traditional uses in 

Alaska of wild, renewable resources for direct personal or family 

consumption as food, shelter, fuel, clothing, tools, or transporta­

tion, for the making and selling of handicraft articles out of 

nonedible byproducts of fish and wildlife resources taken for personal

or family consumption, and for the customary trade, barter or sharing

for personal or family consumption; for the purposes of this paragraph, 

"family" means all persons r e l i e d  by blood, marriage, or adoption, 

and any person living within the household on a permanent basis;

(27) "barter" means the exchange or trade of fish or game, or their 

parts, taken for subsistence uses

(A) for other fish or game or their parts; or

(3) for other food or for nonedible items other than money if

the exchange is of a limited and noncommercial nature.

Title VIII, 5803

As used in this Act, the term "subsistence uses" means the customary

and traditional uses by rur.1 Alaska residents of wild, renewable

resources for direct personal or family consumption as food, shelter, 

fuel, clothing, tools, or transportation, for the making and selling 

of handicraft articles out of nonedible byproducts of fish and wild­

life resources taken for personal or family consumption, for barter, 

or sharing for personal or family consumption and for customary trade. 
For the purposes of this section, the term—

(1) "family" means all persons related by blood, marriage, or 
adoption, or any person living within the household on a 
permanent basis; and

(2) "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses —

(A) for other fish or game or their parts; or

(3) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial
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APPENDIX II

AS 16.05.251

(b) The Board of Fisheries shall adopt regulations in accordance with 
the Administrative Procedure Act (AS 44.62) permitting the taking of 

fish for subsistence uses unless the board determines, in accordance 

with the Administrative Procedure Act, that adoption of such regulations 

will jeopardize or interfere with the maintenance of fish stocks on a 

substained-yield basis. Whenever it is necessary to restrict the taking 

of fish to assure the maintenance of fish stocks on a sustained-yield 

basis, or to assure the continuation of subsistence uses of such 

resources, subsistence use shall be the priority use. If further 

restriction is necessary, the board shall establish restrictions 

and limitations on and priorities for these consumptive uses on the 

basis of the following criteria:

(1) customary and direct dependence upon the resources as the 

mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative resources.

NOTE: AS 15.05.255(b) is identical to AS 16.05.251(b) except that 

AS 16.05.255(b) refers to the Board of Game, game, and game resources.

Title VIII, 6804

Except as otherwise provided in this Act and other Federal laws, the 

taking on public lands of fish and wildlife for nonwasteful subsistence 

uses shall be accorded preference over the taking on such lands of 

fish and wildlife for other purposes. Whenever it is necessary to 

restrict the taking of populations of fish and wildlife on such 
lands for subsistence uses in order to protect the continued viability 

of such populations, or to continue such uses, such preference shall be 

implemented through appropriate limitations based on the application 
of the following criteria:

(1) customary and direct dependence upon the poDulations as the 

mainstay of livelihood;

(2) local residency; and

(3) the avai1iabiIity of alternative resources.
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APPENDIX III

Title VIII, 5805 ( i)

(d) The Secretary shall not implement subsections (a), (b), and (c) 

of this section if within one year from the date of enactment of 

this Act, the State enacts and implements laws of general applicability 

which are consistent with, and which provide for the definition, 

preference, and participation specified in, sections 803, 80^, and 

805, such laws, unless and until repealed, shall supersede such 

sections insofar as such sections govern State responsibi1ity 

pursuant to this title for the taking of fish and wildlife on the 

public lands for subsistence uses. Laws establishing a system of 

local advisory committees and regional advisory councils consistent 
with section 805 shall provide that the State rulemaking authority 

shall consider the advice and recommendations of the regional councils 

concerning the taking of fish and wildlife populations on public lands 

within their respective regions for subsistence uses. The regional 

councils may present recommendations, and the evidence -pon which 

such recommendations are based, to the State rulemaking authority 

during the course of the administrative proceedings of such authority. 

The State rulemaking authority may choose not to follow any recommen­

dation which it determines is not supported by substantial evidence 

presented during the course of its administrative proceedings, 

violates recognized principles of fish and wildlife conservation or 

would be detrimental to the satisfaction of rural subsistence needs.

If a recommendation is not adopted by the State rulemaking authority, 
such authority shall set forth the factual basis and the reasons for 
its decision.
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D R A F T  I j j j  P O S I T I O N  O N  S U B S I S T E N C E  I S S U E S

B A C K G R O U N D
T h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  i n  M a d i s o n  h o l d s  t h a t  p r e -  

1 9 7 8  u r b a n  s u b s i s t e n c e  u s e r s  c a n n o t  b e  d i s q u a l i f i e d  o n  t h e  b a s i s  
o f  u r b a n  r e s i d e n c y  i f  s p o r t  a n d  c o m m e r c i a l  u s e s  o f  t h e  r e s o u r c e  i n  
q u e s t i o n  i s  s t i l l  a l l o w e d .  F e d e r a l  s u b s i s t e n c e  p r i o r i t y  i s  f o r  
r u r a l  A l a s k a n s  o n l y ;  t h e  s t a t e  l a w  d i d  n o t  r e s t r i c t  t h e  p r i o r i t y  
t o  r u r a l  r e s i d e n t s  o n l y .

T h e  s t a t e  h a s  b e e n  m a n a g i n g  s u b s i s t e n c e  o n  a l l  l a n d s ,  b u t  
t h a t  l e g a l  a b i l i t y  i s  n o w  i n  d o u b t  b e c a u s e  o f  M a d i s o n .  I n  o r d e r  
f o r  t h e  s t a t e  t o  m a n a g e  s u b s i s t e n c e  o n  f e d e r a l  l a n d s ,  a n d  
e f f e c t i v e l y  s e t  o t h e r  h a r v e s t  r e g u l a t i o n s  a p p l i c a b l e  o n  f e d e r a l  
l a n d s ,  t h e  S t a t e  p r i o r i t y  m u s t  a g r e e  w i t h  t h e  f e d e r a l .  O t h e r w i s e  
t h e  f e d e r a l  g o v e r n m e n t  w i l l  b e  r e q u i r e d  t o  m a n a g e  s u b s i s t e n c e  
o f  f e d e r a l  l a n d s .  B o t h  t h e  f e d e r a l  a n d  s t a t e  s u b s i s t e n c e  l a w s  
h a v e  a n  u n s t a t e d ,  b u t  n o w  j u d i c i a l l y  r e c o g n i z e d ,  t w o - t i e r  
a p p r o a c h .  T i e r  o n e  i s  t h e  p r i o r i t y  a f f o r d e d  s u b s i s t e n c e  o v e r  
s p o r t  a n d  c o m m e r c i a l  u s e r s  w h e n  r e s o u r c e  s h o r t a g e  d e m a n d s  
r e s t r i c t i o n s .  T i e r  o n e  i s  w h e r e  s p o r t  a n d  c o m m e r c i a l  u s e r r  a r e  
e l i m i n a t e d  ( w h e n  t h a t  o c c u r s ) .  T i e r  t w o  p r o v i d e s  t h a t  i f  f u r t h e r  
r e s t r i c t i o n  o n  h a r v e s t  i s  r e c e s s a r y ,  t h e n  . I d e a l  s u b s i s t e n c e  
r e s i d e n t s  d e p e n d e n t  o n  t h e  r e s o u r c e  a n d  w i . t h o u t  a l t e r n a t i v e s  s h a l l  
h a v e  p r i o r i t y .  T h i s  t w o  t i e r  a p p r o a c h  m u s t  a l s o  b e  m a i n t a i n e d  i f  
s t a t e  l a w  i s  t o  b e  c o n s i s t e n t  w i t h  f e d e r a l .

E N V I R O N M E N T A L  A N D  S P O R T  P O S I T I O N S

E n v i r o n m e n t a l  g r o u p s  h a v e  n o t  t a k e n  p o s i t i o n s  o n  t h e  
s u b s i s t e n c e  i s s u e s ,  b u t  m a y  d o  s o  t h i s  f a l l ,  a f t e r  h e a r i n g  a  
p r e s e n t a t i o n  b y  J u d g e  B e r g e r  a t  t h e  A l a s k a  E n v i r o n m e n t a l  A s s e m b l y .  
- J u d g e  B e r g e r  i s  c h a i r i n g  a  c o m m i s s i o n  r e v i e w i n g  t h e  S e t t l e m e n t  
A c t .  T h e  e n v i r o n m e n t a l  g r o u p s  w i l l  p r o b a b l y  t a k e  a  g e n e r a l  
p o s i t i o n  f a v o r i n g  s u b s i s t e n c e  f o r  r u r a l  r e s i d e n t s  o n l y .  S p o r t  
g r o u p s  a r e  g e n i a l l y  l o o k i n g  a t  a  v a r i e t y . - ; o f  p o s i t i o n s ,  r u n n i n g  
f r o m  t h e i r  t r a d i t i o n a l  t o t a l  o p p o s i t i o n  t o  a t t e m p t s  t o  s t u r g g l e  
w i t h  s p e c i f i c  s u b s i s t e n c e  i s s u e s  r e l a t e d  t o ' : .  ( 1 )  t a r g e t i n g  
s u b s i s t e n c e  o n  s p e c i f i c  s t o c k s ,  ( 2 )  q u a l i f i c a t i o n  f o r  s u b s i s t e n c e  
u s e ,  a n d  ( 3 )  w h e t h e r  t h e  f i r s t  a n d  s e c o n d  t i e r  p e r f e r e n c e s  c a n  o r  
s h o u l d  b e  i m p l e m e n t e d  w i t h o u t  t o t a l l y  e l i m i n a t i n g  r e c r e a t i o n a l  
u s e .

P O S S I B L E  W F A  P O S I T I O N

( 1 )  S u p p o r t  a m e n d i n g  t h e  l a w  t o  a l l o w  t h e  B o a r d  o f  F i s h  a n d  
G a m e  t o  i d e n t i f y  p a r t i c u l a r  s t o c k s  t h a t  a r e  c u s t o m a r i l y ,  
t r a d i t i o n a l l y ,  c u l t u r a l l y  a n d  i n  t e r m s  o f  c o n s u m p t i o n ,  s i g n i f i c a n t  
s u b s i s t e n c e  s t o c k s  a n d  t h e r e f o r e  t o  t a r g e t  s u b s i s t e n c e  p e r f e r e n c e  
o n  t h e m .  W h e t h e r  s u b s i s t e n c e  s h o u l d  b e  t a r g e t e d  o n  h a t c h e r y  f i s h ,  
t r a n s p l a n t e d  g a m e  ( b i s o n ,  b l a c k - t a i l  d e e r  o n  K o d i a k  a n d  A f o g n a k ,  
m u s k  o x e n ) ,  w h e t h e r  s u b s i s t e n c e  s h o u l d  b e  t a r g e t e d  o r  n o t  t a r g e t e d  
o n  s t e e l h e a d  a n d  r a i n b o w  t r o u t  i n  s p e c i f i c  l o c a l e s ,  w h e t h e r



s u b s i s t e n c e  s h o u l d  b e  t a r g e t e d  o n  m o o s e  i n  t h e  N o m e  a r e a  w h e r e  
, , t . h e y  n e v e r  e x i s t e d  u n t i l  t w e n t y  y e a r s  a g o ,  a r e  r e a s o n a b l e  

q u e s t i o n s  r e g a r d l e s s  o f  t h e  a n s w e r s .
( 2 )  S u p p o r t  c r i t e r i a  f o r  a l l o w i n g  o r  p r o h i b i t i n g  t h e  B o a r d s  

t o  s h i f t  t a r g e t  s t o c k s .  A  c r i t e r i o n  m i g h t  b e  t h e  a v i a l a b i l i t y  o f  
p r i o r  o r  c o n t e m p o r a n e o u s  s t o c k s  t h a t  a r e  a b u n d a n t  a n d  s u i t a b l e .  
T h e r e f o r e ,  t h e  b o a r d  c o u l d  s h i f t  t h e  s u b s i s t e n c e  h a r v e s t  o n  t h e  
e a s t  b e a c h e s  o f  C o o k  I n l e t  o f  l a t e  K a n a i  R i v e r  c o h o  ( 1 3 , 0 0 0  f i s h  
o f  a  2 0 , 0 0 0  f i s h  r u n  o v e r  w h i c h  s p o r t  a n d  s u b s i s t e n c e  c o m p e t i t i o n  
i s  i n t e n s e )  t o  t h e  m o r e  a b u n d a n t ,  g e n e r a l l y  m o r e  p a l a t a b l e  s o c k e y e  
t h a t  r u n  t h e  e a s t  b e a c h e s  a  m o n t h  b e f o r e .  I n  c o n t a s t ,  t h e  s a m e  
c r i t e r i o n  w o u l d  p r o h i b i t  s h i f t i n g  t h e  T y o n e k  k i n g  s a l m o n  h a r v e s t  
( 3 5 0 0  f i s h  o f f  a n  8 0 , 0 0 0  f i s h  r u n )  b e c a u s e  t h o s e  f i s h  a r e  t h e  
f i r s t  f r e s t  f i s h  o f  t h e  y e a r .

( 3 )  S u p p o r t  a m e n d i n g  t h e  l a v /  t o  a l l o w  s u b s i s t e n c e  f o r  r u r a l  
r e s i d e n t s  o n l y .

( 4 )  S u p p o r t  m a k i n g  f i r s t  t i e r  q u a  1 i f i c a t i o n  a s  f o l l o w s :  t h e  
s u b s i s t e n c e  u s e r  m u s t  b e  ( 1 )  r u r a l ,  a n d  ( 2 )  m u s t  b e  f u r t h e r  
q u a l i f i e d  b y  b e i n g  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  t i e d  t o  
s u b s i s t e n c e  u s e  b y  v i r t u e  o f  ( a )  r e s i d i n g  i n  a  a r e a  f o r  w h i c h  t h e  
B o a r d  f o r  r e a s o n s  o f  a d m i n i s t r a t i v e  s i m p l i c i t y  h a s  q u a l i f i e d  
e v e r y o n e ,  o r  ( b )  r e s i d i n g  i n  a  c o m m u n i t y  f o r  w h i c h  t h e  B o a r d  h a s  
q u a l i f i e d  e v e r y o n e ,  o r  ( c )  b y  b e i n g  a  m e m b e r  o f  a  r u r a l  c u l t u r a l  
g r o u p  f o r  w h i c h  t h e  b o a r d  h a s  q u a l i f i e d  e v e r y o n e ,  o r  ( d )  b  
q u a l i f i e d  o n  t h a t  b a s i s  o f  i n d i v i d u a l  c u s t o m a r y  a n d  t r a d i t i o n a l  
n e e d .

E x a m p l e s  c o u l d  b e  q u a l i f y i n g  e v e r y o n e  i n  K o t z e b u e  f o r  
s i m p l i c i t y ,  q u a l i f y i n g  D o t  L a k e  a n d  C o p p e r  C e n t e r  ( b u t  n o t  G l e n  
A l l e n )  i n  t h e  G l e n  A l l e n  a r e a ,  q u a l i f y i n g  c u s t o m a r i l y  a n d  
t r a d i t i o n a l l y  d e p e n d e n t  g r o u p s  i n  K a k t o v i k  o r  B e t h e l  b u t  n o t  t h e  
t r a n s i e n t  e m p l o y e e s  o f  I T T  a t  t h e  K a k t o v i k  D E W - L i n e  S t a t i o n  o r  t h e  
B e t h e l  n e w c o m e r s  p r o v i d i n g  s o c i a l  s e r v i c e s  i n  t h e  c a s h  e c o n o m y .

S u c h  a  s c h e m e  w o u l d  a l l o w  t h e  r u r a l - o n l y  f e d e r a l  r e q u i r e m e n t  
t o  b e  m e t ,  a n d  s o  c o u l d  m o s t  o f  t h e  s p o r t  o p p o s i t i o n  t o  a l l o w i n g  
a n  u n r e s t r i c t e d  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  w h o  a r e  i n  t h e  
m a i n s t r e a m  c a s h  e c o n o m y  a n d  n o t  s i g n i f i c a n t l y  t i e d  t o  s u b s i s t e n c e  
c u l t u r e ,  e c o n o m i c s  a n d  t r a d i t i o n s .  U r b a n  s u b s i s t e n c e  w o u l d  b e  
p r o h i b i t e d .  T h e  p e r m i t  s p o r t  h u n t s  n o w  c l o s e d  b y  u r b a n  
s u b s i s t e n c e  n e e d s  c o u l d  o p e n  a n d  p r o b a b l y  w o u l d  a l l o w  s l i g h t l y  
i n c r e a s e d  s p o r t  h a r v e s t  b y  v i r t u r e  o f  e l i m i n a t i n g  r u r a l  r e s i d e n t s  
n o t  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  t i e d  t o  s u b s i s t e n c e .  T i e r - t w o  
s u b s i s t e n c e  w o u l d  r e m a i n  a s  i t  i s .  S t a t e  m a n a g e m e n t  o f  
s u b s i s t e n c e  o n  f e d e r a l  l a n d s  w o u l d  r e m a i n .

J e f f  P a r k e r
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P A R T  7. F I S H  A N D  G A M E  A D V I S O R Y  C O M M I T T E E S  

C H A P T E R  96. L O C A L  F I S H  A N D  G A M E  A D V I S O R Y  

C O M M I T T E E S  

A N D  R E G I O N A L  F I S H  A N D  G A M E  C O U N C I L S

ARTICLE 1. LOCAL FISH AND GAME ADVISORY COMMITTEES

5 AAC 96.010. ESTABLISHMENT OF A LOCAL FISH AND GAME ADVISORY 
COMMITTEE SYSTEM. There is established a system  of local fish and game advisory 
com m ittees to provide a local forum for the collection and expression of opinions and 
recom m endations on m atters relating to the m anagem ent of fish and wildlife resources.

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 93.020. CREATION OF LOCAL FISH AND GAME ADVISORY COMMIT­
TEES. The boards, in accordance with the Administrative Procedure Act (AS 44.62), 
will establish advisory comm ittees within each  ol the fish and gam e resource m anage­
m ent regions described in 5 AAC 96.210. A comm ittee must represent all user groups 
in the region a s  required in 5 A AC 96.060 (e)(1). A group of 25 interested persons may 
request the boards to create a committee. W hen considering a request to create a com ­
mittee, the boards will consider the factors in 5 AAC 96.420. A comm ittee must be  ap ­
proved by the boards before starting its operations. (In effect before 1983; am 

/ /83, Register )

Authority: AS 16.05.260

5 AAC 96.021. ESTABLISHMENT OF ADVISORY COMMITTEES, (a) The fol­
lowing local fish and gam e advisory com m ittees are established:

(1) in the S o u th east A laska Region: Angoon, Elfin Cove. Craig, Klawock. 
Ketchikan, Hydaburg, Wrangell, Petersburg, Kake, Gastineau Channel, Upper Lynn 
Canal, Sitka, Pelican, Hoonah, Yakutat, Port Alexander, Hyder, Sum ner Strait;

(2) in the Southcen tral A laska Region: Copper River/Prince W im Sound, 
Valdez, Copper Basin, Anchorage, Seward, Kenai/Soldotna, Central Peninsula, 
Homer, Port Graham/English Bay, Seldovia, Tok Cutolf/Nabesna Road. Paxson, 
Denali. Matanuska Valley, Mt. Yenlo, Tyonek;

(3) in the Southw est A laska Region: Nushagak, Naknek/Kvichak. Lake lliam- 
na, Nelson Lagoon, Chignik, Kodiak, Sand Point, King Cove. False Pass. 
Unalaska/Dutch Harbor, Lower Bristol Bay, Togiak;

(4) in the W estern  Alaska Region: Central Bering Sea, Lowei Kuskokwim, 
Central Kuskokwim, Lower Yukon;

(5) in the Arctic Alaska Region: Norton Sound, Kotzebue, Northern Sev/ard 
Peninsula, Upper Kobuk. Lower Kobuk, Noatak/Kivalina, W estern Arctic. Eastern Arc­
tic, St. Lawrence Island, Southern Norton Sv Jnd; and

TITLE 5. FISH A N D  G A M E
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(6) in the Interior Alaska R egion: McGrath, Clear/Healy, Della, Upper 
Tanana/Forty-mile, Yukon Flats, Fairbanks, Tanana, Ruby, Galena, Koyukuk, Gray- 
ling/Anvik/Shageluk/Holy Cross, Eagle. (Efl. / /8 3 , Register )

Aulhority: A~ < 6 .0 5 .2 6 0

5 AAC 96.022. DETERMINATION O F COMPLIANCES. R epealed 1 2 /13 /79 .

5 AAC 96.025. QUALIFICATION OF MEMBERS. R ep e 'led  1 2 /1 3 /7 9 .

5 AAC 96.030. COMPOSITION OF LOCAL FISH AND GAME ADVISORY COM­
MITTEES. R epealed / /83.

5 AAC 96.040. QUALIFICATIONS FOR MEMBERS. To quality lor m em bership on 
a committee, a  candidate riust have know ledge ol and experience with Ihe lish and 
wildlife resourcos and their uses in the a rea , and have a reputation withm the communi­
ty consistent with Ihe responsibilities ol committee membership. (In effect before 
1983 ; am / /83 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.045. REMOVAL FOR CAUSE. R epealed 12 /1 3 /7 9 .

5 AAC 96.050. FUNCTIONS OF LOCAL FISH AND GAME ADVISORY COMMIT­
TEES. A committee may:

(1) develop regulatory proposals for submission to the boards;

(2) evaluate regulatory proposals subm itted to them and make recom m enda­
tions to the appropriate board;

(3) provide a local forum for fish an d  wildlife conservation and use;

(4) advise the appropriate regional council regarding Ihe conservation, 
developm ent, and use  of fish and wildlife reso u rces;

(5) work with the appropriate regional council to develop su bsis tence  
m anagem ent plans and harvest strategy proposals; and

(6) cooperate  and consult with in terest 3d persons and organizations (in­
cluding government agencies) to accomplish the  foregoing. (In effect before 1983; am

/ /8 3 , Register )

Aulhority: AS 16 0 5  2 6 0

5 AAC 96.060. UNIFORM RULES OF OPERATION, (a) Each committee must 
comply with Ihe uniform rules ol operation contained in this section.

(b) Organization. All committees are organized under authority of AS 1 6 .0 5  2 6 0  
and are administered by the boards.
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(c) Responsibilities. Each com m iitee is responsible lor performing the (unctions 
described  In 5 AAC 9 6 .0 1 0  and 5  AAC 9 6 .0 5 0  in accordance with provisions of 5 
AAC 9 6 - 5  AAC 99.

(d) Title. Each committee m ust have a  title.

(e) Membership.

(1) Each committee m ust have  at least 5, but not more than 15 m em bers. The 
m em bers must be representative of fish and gam e user groups in the area  served by 
the comm ittee. To the extent possib le, at least three  user groups shall be  represen ted  
on each  committee, and m em bership shall include representatives from each  town or 
village located in the area that the  com m ittee represen ts. To insure full representation 
of an area, the boards may assign s e a ts  on the committee to rep resen t specific user 
groups.

(2) The boards will appoint th e  original five m em bers of each  committee; addi­
tional m em bers will be selected by th e  boards from nam es subm itted to them by a  com ­
mittee.

(3) Each committee m em ber and each  voting age resident of the area of com ­
mittee jurisdiction under 5 AAC 9 7 .0 0 5  who a ttends a committee election may vote on 
nominations for membership. N om inees receiving the most votes are elected . A com ­
m ittee need  no* establish a quorum to e lect new  m em bers. The committee may not 
refuse  m em bership to an elected nom inee if comm ittee m em bership is less than 15.

(4) A newly-elected m em ber h a s  full voting and office-holding privileges upon 
election, but is subject to confirmation by the boards.

(5) A newly-elected m em ber lo se s m em bership sta tus if his confirmation is 
refused  by the boards.

(6) A committee must begin its duties when the first five m em bers a re  ap­
pointed by the boards.

(7) Each advisory com m ittee may appoint two alternates; however, any 
m em ber of an advisory committee w ho is the  sole representative from a  village or town 
may e 'so  appoint an alternate. Each alternate  m ust satisfy all criteria and qualifications 
required of advisory committee m em bers a s  se t out in this chapter. W hen acting a s  a 
m em ber of an advisory committee, an alternate is entitled to the benefits, privileges, 
and responsibilities of a  regular m em ber.

(f) Terms of members. Each com m ittee shall establish the term s of its m em bers so 
that not more than one-third of the com m ittee m em bers' term s expire in one calendar 
year. Term s com m ence on January  1 and expire on Decem ber 31 of the year 
designated  or until a successor h a s  b e en  duly e lected  at the next committee meeting. 
Maximum length of a  term is three years.

(g) Vacancies. A committee shall fill vacancies through nomination and election as 
se t out in (e) of this section. A com m ittee m ust give reasonable public notice of vacan­
cies. The term of a  member filling a  vacancy  must b e  in accordance with (e) of this sec-
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(1) the death, resignation, or refusal to accx.pt election by any member;

(2) the recurring absence of a  mem ber from regularly advertised meetings 
without reasonable justification, as determ ined by a majority vote of Ihe committee: or

(3) removal ol a member by the boards for cause.

(h) Nominations. A nomination for committee m embership may be submitted to the 
commiitee orally or in writing, at any regular m eeting (even if there is no quorum) by a 
member or by a qualifying resident of the  area served by the committee. The committee 
must act on all nominations in accordance with (e) of this section at the next regular 
meeting. A qualifying resident is a person who maintains an abode In the area served by 
the committee a s  defined in 5 AAC 9 7 .0 0 5  and is a resident of Alaska as defined in AS 
1 6 .0 5 .9 4 0 (1 4 ).

(i) Officers. The officers of a committee consist of a chairman, vice-chairman, and 
a secretary . The term of office for officers is two years starting January 1 and ending 
D ecem ber 31 of the following year, or until the next meeting when new officers can be 
elected

(j) Chairman. The chairman is e lected  by a majority vote of a quorum of the com ­
mittee and is the presiding officer. A chairman must m eet the qualifications of 5 AAC 
9 6 .0 4 0 . The chairman of a  committee, or his designee, is also a  member of the 
regional council established in 5 AAC 9 6 .2 2 0 ; however, any committee member who 
in a m em ber of the council must be a resident of the region.

(k) Vice-chairman. The vice-chairman is e lected  by a  majority vote of a  quorum of a 
committee and shall assist the chairman and assum e his duties when the chairman is 
absent.

(I) Secretary. The secretary is e lec ted  by a  majority vote of a  quorum of a  commit­
tee  and may be, but need not be, a m em ber of the committee. The secretary  shall carry 
out the usual duties associated with the  office. II the secretary  is not a  committee 
member, he  has no vote on committee business.

(m) Resignation of Officers. When an officer resigns before his term expires, the 
committee shall hold a special election to fill the office for the unexpired term.

(n) Removal for C ause. The boards may remove any member of a committee for 
cause. As used  in this section, "cause" includes;

(1) repeated  unjustifiable a b se n ce  from meetings;

(2) conviction of a crime or administrative disciplinary action for behavior in­
consistent with the responsibility of comm ittee or council membership within the last 
five years;

(3) disregard for or violation of the  provisions of 5 AAC 9 6  — 5 AAC 97  gover­
ning the committee and council system ; or

(4) failure, at any time, to m eet the qualifications for committee membership.
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(o) Meetings.

(1) Regular Meetings. A committee must m eet at least twice a  year to remain 
active under 5 AAC 9 6 .4 5 0 . A committee may m eet at times appropriate to Ihe pro­
c e s s  described  in 5  AAC 9 6 .6 1 0 , and at other times considered desirable, to for­
mulate regulatory proposals, review and comm ent on proposals, and consider m atters 
appropriate to the com m ittee's functions se t out in 5 AAC 9 6 .0 5 0 .

(2) Special Meetings. A chairman, with the concurrence of a majority of the 
committee m em bers, may call special m eetings at which any person may submit 
sta tem ents to the committee on any matter relating to the committee’s  functions se t out 
in 5 AAC 9 6 .0 5 0 .

(3) All m eetings of a  committee are open to the public and must be  advertised 
in the a rea  w here the committee is organized.

(4) W henever feasible, notice should be given at least ten days before a 
regu'ar m eeting and three  days before a  special meeting.

(p) Joint Committee M eetings. Each committee shall cooperate with other commit­
tee s  on m atters of mutual interest and concern, and may upon approval of the chairman 
of the joint boards or his designee, hold joint m eetings to accomplish this purpose.

(q) Quorum. A majority of all the m em bers serving on a committee constitutes a 
quorum for the transaction of business. Every action or decision of a majority of the 
m em bers p resen t at a  duly held m eeting of a committee, at which a quorum is present, 
is an ac t of the committee.

(r) Rules of M eetings. M eetings of a  committee must be conducted  according to 
the latest edition of R obert's Rules of Order.

(s) Record of M eetings. Preliminary m inutes of committee m eetings must be 
recorded in writing and forwarded to the director of the division of boards within three 
w eeks after each  meeting. (In effect before 1983; am / /83 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.070. REPORT OF ACTIVITIES. Repealed / /83 .

5 AAC 96.080. INTERACTION OF LOCAL ADVISORY COMMITTEES WITH 
REGIONAL FISH AND GAME COUNCILS, (a) A committee chairman, or his designee, 
is a m em ber of a  council established in 5 AAC 9 6 .2 2 0 . The chairman of each  commit­
tee, or his designee, shall attend m eetings of the applicable council in accordance with 
5 AAC 96 .5 3 0 (a ). Any committee member who is a member of a council must be  a 
resident of the region

(b) A committee is the primary forum for discussion by local residents of fisheries 
and wildlife m anagem ent issues in their area. Councils shall assist Ihe comm ittees to 
this end. (In effect before 1983; am / /8 3 , Register )

Authority; AS 16 .05 .260
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ARTICLE 2. REGIONAL FISH AND GAME COUNCILS

5 AAC 96.200. ESTABLISHMENT OF A REGIONAL FISH AND GAME 
COUNCIL SYSTEM. There is established a system  ol regional fish and game 
councils to provide a regional forum for the collection and expression of opinions 
and recom m endations on m atters relating to fish and wildlife resources, to assist 
the boards in deliberations concerning regulations, and to provide for public par­
ticipation in the regulatory p ro cess  to help adequately protect subsistence u se s 
(In effect before 1982: am 6 /2 /8 2 , Register 82 ; am / /8 3 . Register )

Authority: AS 16 0 5 .2 6 0

5 AAC 96.210. FISH AND GAME RESOURCE MANAGEMENT REGIONS, (a)
For the purposes of conservation and management of the fish and wildlife 
reso u rces of the sta te  there are c reated  the following fish and game resource 
m anagem ent regions:

(1) Southeast Alaska, consisting ol all lands and w aters ol Game 
M anagement Units 1 through 5. that part of Unit 6 east of Cape Suckling, and ad ­
jacent marine waters;

(2) Southcentral Alaska, consisting of all lands and w aters of Game 
M anagement Units 6 w est of Cape Suckling, 7, 9A, 1 1 ,1 3  through 16, and adja­
cent marine waters;

(3) Southwest Alaska, consisting ol all lands and waters of Game 
Management Units 8 , 9B—E. 10, 17, and adjacent marine waters;

(4) W estern Alaska, consisting of all lands and waters of Game M anage­
ment Unit 18 and tha‘ portion of the Kuskokwim River drainage ir Game M anage­
ment Unit 19 downstream  from, and including, the G eorge River drainage and the 
Hoholitna River urainage, and adjacent marine wa'ers;

(5) Arctic Alaska, consisting of all lands and waters of Game M anage­
ment Units 22, 23 , 26 , and adjacent marine waters; and

(6) Interior Alaska, consisting of all lands and waters of Game M anage­
ment Units 1 2 ,2 0 .2 1 ,2 4 .2 5 .  and that portion ol Ihe Kuskokwim River drainage 
in Unit 19 upstream  from the George River drainage and the Hoholitna River 
drainage.

(b) The Game Management Units mentioned in (a) of this section are describ­
ed in 5 AAC 9 0  0 1 0

(c) A board will, in its discretion, temporarily change the boundaries of 
regions lor individual resource  issues. (In effect before 1982; am 6 /2 /82 . 
Register 82 ; am / /83 , Register )

Authority: AS 16 05  2 6 0

5 AAC 96.220. REGIONAL FISH AND GAME COUNCILS, (a) The boards will 
establish a council within each  region defined in 5 AAC 9 6  210. Each council will
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consist of the chairmen, or their designees, of the active comm ittees established 
within the region. Any committee member who is a  member of a council must be  a 
resident of the region. (In effect before 1983 ; am / /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.230. QUALIFICATIONS FOR MEMBERSHIP. Repealed / /8 3 .

5 AAC 96.240. NON-VOTING MEMBERS. Repealed / /8 3

5 AAC 96.250. FUNCTIONS OF REGIONAL FISH AND GAME COUNCILS.
(a) Each council is authorized to:

(1) hold public m eetings on fish and wildlife matters:

(2) e lect offir '

(3) in consul ation with the local fish and game advisory comm ittees in its 
region and with the departm ent, review, evaluate, and make recom mendations to 
a board on existing and proposed regulations, policies, and management plans, 
and other m atters relating to the u se s  of fish and wildlife resources within its 
region;

(4) perform other duties specified by a board; and

(5) submit to the boards, the depar'm ent, and the Secretary of the In­
terior of the United S tates, by November 15 of each  year, an annual report, con­
taining

(A) an identification of current and anticipated subsistence u se s  of fish ana 
wildlife populations within the region, and other fish and wildlife u se s  that the 
council identifies;

(B) an evaluation of current and anticipated subsistence need s fo: u se  of fish 
and wildlife populations within the region, and of other fish and wildlife n eed s that 
the council identities;

(C) a recom m ended strategy for the management of fish and wildlife popula­
tions within the region to accom m odate the identified fish and wildlife u se s and 
needs; and

(D) recom m endations concerning policies, standards, guidelines, and 
regulations to implement the strategy.

(b) A council shall provide a forum for, and assist its local fish and game advisory 
com m ittees in, or obtaining the opinions and recom mendations of people interested in 
fish and wildlife m atters so  a s  to achieve the g reatest possible local participation in the 
decision-making p rocess . II differences of opinion exist among the comm ittees, the 
council shall attem pt to develop areas of compromise and to reach a regional co n sen ­
su s  on m atters of controversy.
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(c) A council will, in its discretion, p resent recom mendations concerning the con­
servation. regulation, m anagement, and use  of fish and wildlife resources within its 
region, along with the evidence upon which the recommendations are based , to the ap­
propriate board.

(d) A council will, in its discretion.- make recom mendations to the boards on the 
creation, consolidation, distribution, or operation of the committee system . (In effect 
before 1982; am 6 /2 /8 2 , Register 82 ; am / /83 . Register )

Authority: AS 16 0 5 .2 6 0

5 AAC 96.260. UNIFORM RULES OF OPERATION, (a) Rules Every action taken 
by a  council must comply with the uniform rules of operation for committees se t out in 5 
AAC 96 .060(j). (k). (m), (q), (r). and (s). The rules in (b) through (d) of this section 
su p e rsed e  the corresponding rules in 5 AAC 96 .0 6 0 (c ), (e), (o), and (t).

(b) Responsibilities. A council shall perform the functions described in 5 AAC 
9 6 .2 5 0  in accordance with the proi'.sions of 5 AAC 96  and 97.

(c) Membership. M embership on a  council is a s  provided in 5 AAC 9 6 .2 2 0 .

(d) Meetings. Each council shall hold regular m eetings at times appropriate to the 
p ro cess  described in 5  AAC 9 6 .6 1 0 . The chairman or a majority of a council’s 
m em bers may call a special meeting at which any interested person may submit 
sta tem ents to the council on any matter related to the purposes for which the meeting 
is called. Council m eetings are public m eetings under AS 4 4 .6 2 .3 1 0  and 4 4 .6 2 .3 1 2  
and m ust be  advertised in the region. The council shall allow public testimony at every 
council meeting.

(e) Recommendations. A council must convey any recommendation to the ap­
propriate board, in writing and with a justification or explanation, 10 working days 
before the start of the board meeting. (In effect before 1982; am 6 /2 /8 2 , Register 82; 
am / /83 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.270. REPORT OF ACTIVITIES. R epealed / /83 .

5 AAC 96.280. ATTENDANCE AT MEETINGS. When adequate funding ex­
ists, the chairman, or his designee, shall attend regulatory m eetings of the boards. 
Each council shall cooperate with other councils on m atters of mutual interest and 
concern, and will in its discretion, hold joint meetings, authorized by the boards, 
to accomplish this purpose. (In effect before 1983: am / /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

ARTICLE 3. ADMINISTRATION OF LOCAL FISH AND GAME ADVISORY 
COMMITTEES

5 AAC 96.400. OPERATION OF LOCAL FISH AND GAME ADVISORY 
COMMITTEE SYSTEM. Repealed / /83 .
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5 AAC 96.410. DISTRIBUTION OF LOCAL FISH AND GAME ADVISORY 
COMMITTEES. The boards will, to Ihe extent feasible, establish and locate com ­
m ittees to allow an opportunity for all citizens of the sta te  to participate in the 
regulatory system . (In elfect before 1983 ; am / /8 3 , Register )

Authority; AS 16 0 5 .2 6 0

5 AAC 96.420. REVIEW OF REQUESTS FOR LOCAL FISH AND GAME AD­
VISORY COMMITTEES, (a) The boards will review requests to crea te  commit­
tees . Factors that the  boards will evaluate include:

(1) w hether an existing committee could be  expanded to include 
m em bers who rep resen t the  in terests of the persons making the request;

(2) w hether representation of all u ser groups on existing comm ittees in 
the a rea  is adequate;

(3) w hether residents of the local area are likely to participate actively on 
the proposed committee;

(4) w hether there are  likely to be  enough qualified people interested in 
serving on the proposed  committee;

(5) w hether logistical problem s would make it difficult to provide 
a ssistan ce  to the proposed  committee;

(6) whether the comm ittee would enhance participation in the decision­
making p ro cess by persons dependent on fish and wildlife resources;

(7) Ihe recom mendation of the appropriate council; and

(8) the efficiency of existing comm ittees. (In effect before 1983; am 
/ /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.430. REVIEW OF NOMINATIONS FOR MEMBERSHIP ON LOCAL 
FISH AND GAME ADVISORY COMMITTEES, (a) The boards will review nomina­
tions for m em bership on com m ittees at the first joint meeting following receipt of 
Ihe nominations. Factors that the boards will evaluate include:

(1) w hether a  candidate m eets the qualifications of 5 AAC 9 6 .0 4 0 ;

(2) whether confirmation of a candidate will enhance the purposes of Ihe 
comm ittee a s  described in 5 AAC 9 6 .0 1 0  and 5 AAC 9 6 .0 5 0 ; and

(3) w hether confirmation of a candidate would result in broader or more 
balanced representation of u ser groups in the area.

(b) Before considering any candidate for committee membership, the boards 
will ask  the Commissioner of the Department of Public Safety to determine
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w hether the candidate has been  convicted ot violating a lish and game law or 
regulation within the preceding live years. The boards' determination on any can ­
didacy is linal. (In effect before 1983; am / /8 3 . Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 98.440. BOARD ASSISTANCE. The boards will provide information 
regarding board m eetings to comm ittees so that comm ittees may plan maximum 
participation in the boards' deliberations. In addition, a  board may request a com ­
mittee to m eet and to formulate recommendations on a subject or issue identified" 
by the board. (In effect before 1983; am /  /83 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.450. COMMITTEE STATUS AND MODIFICATIONS TO STATUS, (a) A
committee is active if it forwards minutes from two meetings per year to the boards' 
office in Juneau.

(b) The boards may place a  committee on an inactive list by commiitee request or 
board action. The ccm m ittee may reactivate by holding a  meeting and informing the 
boards of their active sta tus through committee minutes.

(c) Committees may m erge if each affected committee votes to request merger, 
and if the boards determ ine that the merger should occur, after considering the factors 
in 5 AAC 9 6 .4 2 0 .

(d) The boards may m erge an inactive committee with an active committee if the 
boards give the comm ittees notice of the proposed merger, if the inactive committee 
does not express an intention to reactivate, or if it does not do so  within a  reasonable 
time after notice, and if the boards determine that Ihe m erger should occur, after con­
sidering the factors in 5 AAC 9 6 .4 2 0 .

(e) The boards may dissolve a  committee if it has been inactive for two years and if 
it fails to respond to board inquiries about its desire to remain in existence, or for failure 
to act in accordance with the provisions of 5 AAC 96  and 97. (In effect before 1983; 
am / /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.460. ATTENDANCE AT MEETINGS, (a) When adequate funding exists 
the boards will, in their discretion, r t Huest the department to reimburse committee 
m em bers for the following;

(1) travel to local commiitee m eetings and necessary  related expenses:

(2) travel, approved in advance, for the purpose of joint m eetings betw een 
two or more comm ittees; and

(3) travel and other n ecessary  ex p en ses approved in advance by the boards 
for committee chairmen or their d esignees to attend board meetings. A chairman's
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designee must be a committee member. (In effect before 1983; am I 183, 
Register )

Aulhority: AS 1 6 .0 5 .2 6 0

ARTICLE 4. ADMINISTRATION OF REUIONAL FISH AND GAME COUNCILS

5 AAC 96.500. OPERATION OF REGIONAL FISH AND GAME COUNCIL 
SYSTEM. The boards will in their discretion, provide a ssistan ce  to councils and main­
tain the council system  so  a s  to enable the councils to comply with the purposes and 
functions described in 5  AAC 9 6 .2 0 0  and .250 . (In effect before 1983; am / /8 3 .
Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.510. STAFF ASSISTANCE. The commissioner may assign staff or hire 
regional coordinators to aid councils in achieving maximum interaction with commit­
tees . the boards, and the department. (In effect before 1983; am / /83 , Register

)

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.520. REGULAR AND SPECIAL MEETINGS. The boards will provide in­
formation to councils so  that councils can schedule m eetings at times that will maximize 
the council's participation in the boards’ deliberations concerning fish and wildlife 
resources. In addition, a board may request a council to m eet and to formulate recom ­
m endations on other issu es affecting fish and wildlife resources. A board may require a 
regional fish and gam e council to review and comm ent on any recommendation receiv­
ed  by a  board from a committee or from a council, or require that a council m eet with 
another council on m atters of mutual concern. (In effect before 1983; am / /83 .
Register )

Authori* AS 1 6 .0 5 .2 6 0

5 AAC 96.530. ATTENDANCE AT MEETINGS, (a) W hen adequate funding exists, 
the boards will request the department to reimburse council m em bers for travel and ex­
p e n se s  incurred in attending council m eetings approved by the boards, and will re­
quest reim bursement for each  council chairman or his designee for travel and other a p ­
proved ex p en ses incurred in attending board meetings. A chairman's designee must 
be a council member.

(b) When adequate funding exists, the boards will request the departm ent to pro­
vide funds to councils for travel to joint council m eetings approved by the boards and 
for o ther approved ex p en ses n ecessary  for joint council business and m eetings (In ef­
fect before 1983; am / /8 3 . Register )

Authority: AS 16 .05  2 6 0

5 AAC 96.540. DIRECTION FROM THE BOARDS. The boards will, in their d iscre­
tion, give direction to the councils on the nature and format of council actions in order
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Authority: AS 16 0 5 .2 6 0

, ARTICLE 5. ADOPTION OF FISH AND GAME REGULATIONS

5 AAC 90.600. MEETINGS. The boards will each  hold at least one regular meeting a 
year and a s  many other m eetings, including special m eetings on specific issues, as the 
boards consider necessary . The attendance of a fioard of Fisheries member at a  coun­
cil meeting constitutes a board hearing in accordance with AS 16 .05 .300(b). The 
boards will hold at least one joint meeting each  year to consider m atters of mutual con­
cern, including m atters relating to comm ittees and councils. (In effect before 1983: am 

/ /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.610. PROCEDURE FOR DEVELOPING FISH AND GAME REGULA­
TIONS. (a) For the purpose of developing fish and game regulations, each board will 
observe the p rocedures se t forth in this section. The deadlines for each phase will be 
se t by the appropriate board for each meeting and will be announced to committees, 
councils, and the public.

(b) Phase  1. Each board will solicit regulatory proposals or comm ents to facilitate 
their deliberations. The boards may limit those sections or portions of the existing 
regulations that will be open for change. The boards will provide forms to be used  in 
preparing proposals. Notices soliciting proposals will b e  distributed statewide. In order 
to be  considered, a proposal must be received by the boards before the designated 
deadline unless provided otherwise by a board.

(c) Phase  2. After the deadline for receiving proposals, the division ol boards will 
compile all proposals received on time, including proposals from department staff and 
other government agencies, distribute them to the public through department offices, 
and send  them to comm ittees and councils. Proposals postmarked after the deadline 
may be considered if the proposal is covered in the legal notice.

(d) Phase  3. Committees and councils may review the proposals at a public 
meeting in accordance with the following:

(1) each  council shall attempt to reach a con cen su s before making its recom- 
, mendation to the board:

(2) each  committee and council may request technical and scientific support 
data and prepared testimony from the department, and

(3) each  recommendation to a board froru a council must include a justification 
or explanation lor the request.

(e) Phase 4. Each board will give legal notice o! timely received proposals In a c ­
cordance with the Administrative Procedure Act (AS 44 62). each board will hold a 
public hearing and will act on proposals or develop alternatives on the subject matter 
legally noticed, after reviewing the recommendations by a council The final decision
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on all proposals remains Ihe responsibility ol a  board. However, if a recom m endation or 
proposal from a council concerns the sub sis ten ce  u se  of fish or wildlife within its 
region, a  board may ch o o se  not to follow the recom m endation only if the board de te r­
mines that it Is not supported  by substantial ev idence p resen ted  during the co u rse  of 
the board 's administrative proceedings, violates recognized principles of fish and 
wildlife conservation, or would be  detrimental to the salislaction of su bsis tence  needs. 
If a  recom mendation regarding sub sis ten ce  u se  is not adopted  by a board, the board 
will se t out in writing the factual basis and the .o aso n s for its decision.

(f) P h ase  5. After completion of p rocedures required by the Administrative Pro­
cedure  Act (AS 4 4 .6 2 ), a  board will notify each  comm ittee and council ol the actions 
taken on their respective  proposals and the reaso n s for those  actions, including any 
decision m ade under (e) of this section  regarding a  recom mendation from a council 
concerning the sub sis ten ce  u se  of fish or wildlife within its region. (In effect before 
1982; am 6 /2 /8 2 , Register 82 ; am /  /8 3 , R egister )

Authority; AS 1 6 .0 5 .2 6 0

5 AAC 96.620. SUPPLEMENTAL REGULATIONS AND ACTIONS. Repealed 
/ /8 3 .

5 AAC 96.630. SPECIAL MEETINGS. In conjunction with any special meeting call­
ed  under 5  AAC 9 6 .6 0 0 , each  board will follow the p rocedures se t out in 5 AAC 
9 6 .6 1 0  to the extent time permits; however, a  board may modify the p rocedures if it 
would be  more suitable for any particular special m eeting. (In effect before 1983 : am 

/ /8 3 , Register )

Authority; AS 1 6 .0 5 .2 6 0

5 AAC 96.640. REGULAR MEETINGS. A board may modify the p rocedures se t 
out in 5  AAC 9 6 .6 1 0  in conjunction with any regular m eeting if to do so  would enhance 
public, committee, or council participation in the board 's deliberations. (In effect before 
1983 ; am / /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0

5 AAC 96.650. STAFF ASSISTANCE. R epealed / /8 3 .

5 AAC 96.660. COMPLIANCE. The failure of a  committee, council, or a  board to 
observe p rocedures se t out in 5  AAC 9 6  — 5 AAC 97 , excep t a s  may be required by 
the Administrative P rocedure Act (AS 4 4 .6 2 ), d o es not invalidate a  regulation adopted 
by a  board. (In effect before 1983 ; am / /8 3 . R egister )

Authority: AS 1 6 .0 5 .2 6 0  

ARTICLE 8. GENERAL PROVISIONS 

5 AAC 96.900. REMOVAL FOR CAUSE. R epealed /  /8 3

5 AAC 96.910. DEFINITIONS. In 5 AAC 9 6 - 5  AAC 99
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(1) "boards" m eans the Board ol Fisheries and the Board ol Game acting
jointly;

(2) "board" m eans the Board of Fisheries or the Board ol Game acting in­
dividually;

(3) "committee" m eans a local fish and game advisory committee;

(4) "council" m eans a regional lish and game council;

(5) "region" m eans a lish and game resource management region; and

(6) "designee" m eans a committee or council member who has been 
designated by the chairman. (In effect before 1983; am / /83 , Register )

Aulhority: AS 1 6 .0 5 .2 6 0  
AS 16 .0 5 .2 5 1  
AS 1 6 .0 5 .2 5 5

5 AAC 96.920. SUPPLEMENTAL ACTION. R epealed / /83 .

CHAPTER 97. ADVISORY COMMITTEE CLOSURES 

ARTICLE 1. AREAS OF JURISDICTION

5 AAC 97.005. AREAS OF JURISDICTION FOR ADVISORY COMMITTEES. For
the purpose of em ergency closures on taking fish and game during established 
seaso n s, the following areas of jurisdiction are established for the advisory comm ittees 
specified in this section:

(1) finfish

(A) Southeastern Alaska area

(i) all w aters of Alaska betw een the latitude of Cape Fairweather and the 
International Boundary at Dixon Entrance;

(ii) fish and game advisory comm ittees with concurrent jurisdiction are 
Ketchikan Advisory Committee, Craig Advisory Committee. Angoon Advisory 
Committee. Sitka Advisory Committee. Gastineau Channel Advisory Committee, 
Upper Lynn Canal Advisory Committee, Pelican Advisory Committee, Kake Ad­
visory Committee, Wrangell Advisory Committee. Petersburg Advisory Commit­
tee, Hydaburg Advisory Committee, Hoonah Advisory Committee, and Elfin Cove 
Advisory Committee,

(B) Yakutat-Yakataga area
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(ii) lish and gam e advisory com m ittees with concurrent jurisdiction are 
Copper Basin Advisory Committee, Tok Cutolf/N ebesna Road Advisory Commit­
tee , and Paxson Advisory Committee;

(E) Cook Inlet - R esurrection 8ay  area

(i) all w aters ol Alaska north ol the latitude ol C ape Douglas and w est of 
the longitude ol C ape Fairlield;

(ii) lish and gam e advisory com m ittees with concurrent jurisdiction are 
Sew ard Advisory Committee, Kenai/Soldotna Advisory Committee, Mt. Yenlo Ad­
visory Committee, Homer Advisory Committee, Anchorage Advisory Committee, 
M atanuska Advisory Committee, Central Peninsula Advisory Committee, Seldovia 
Advisoiy Committee, Denali Advisory Committee, and English Bay/Port Graham 
Advisory Committee;

(F) Kodiak - Chignik area

(i) all w aters of Alaska south of the latitude of C ape Douglas and eas t ol a 
line extending sou theast from Kupreanof Point;

(ii) lish and gam e advisory com m ittees with concurrent jurisdiction are 
Kodiak Advisory Commiitee and Chignik Advisory Committee;

(G) Alaska Peninsula - Aleutian Islands area

(i) all Pacific O cean w aters ol Alaska w est of a  line extending sou theast 
from Kupreanol Point and Bering S ea  w aters south and w est of a line extending 
northwest from C ape Menshikof;

(i) all w aters of Alaska north of the latitude of C ape Fairweather and east 
of the longitude of C ape Suckling;

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Yakutat Advisory Committee and C opper River/Prince William Sound Advisory 
Committee;

(C) Prince William Sound - Lower Copper River area

(i) all w aters of Alaska w est of the longitude of C ape Suckling and east of 
the longitude of Cape Fairfield, and the Copper River below the Million Dollar 
Bridge;

(ii) fish and gam e advisory com m ittees with concurrent jurisdiction are 
C opper River/Prince William Sound Advisory Committee, Copper Basin Advisory 
Committee, and Valdez Advisory Committee;

(D) Upper Copper River area

(i) all w aters of the Copper River drainage above the Million Dollar
Bridge;
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(ii) lish and game advisory comm ittees with concurrent jurisdiction are 
Sand Point Advisory Committee, King Cove Advisory Committee, False P ass Ad­
visory Committee, Nelson Lagoon Advisory Committee, and Unalaska/Dutch Har­
bor Advisory Committee;

(H) Bristol Bay area

(i) all waters of Alaska eas t of a line trom Cape Newenham to Cape Men-
shikof:

(ii) fish and game advisory comm ittees with concurrent jurisdiction are II- 
iamna Advisory Committee, Lower Bristol Bay Advisory Committee, Nushagak Ad­
visory Committee, Naknek/Kvichak Advisory Committee, and Togiak Advisory 
Committee;

(I) Kuskokwim area

(i) all waters of the Kuskokwim River drainage and all waters of Alaska 
south ot the latitude ol C ape Romanzof, north of the latitide ol Cape Newenham 
and including Nunivak and St. Matthew Island waters:

(ii) tish and game advisory comm ittees with concurrent jurisdiction are 
Lower Kuskokwim Advisory Committee, Central Kuskokwim Advisory Committee, 
Central Bering Sea Advisory Committee, and McGrath Advisory Committee;

(J) Lower Yukon area

(i) all waters of the Yukon River drainage below the mouth of the Bonasila 
River and w aters of Alaska betw een the latitude ot Canal Point Light and the 
latitude of C ape Romanzof;

(ii) fish and game advisory comm ittees with concurrent jurisdiction are 
Lower Yukon Advisory Committee. Grayling/Anvik/Shageluk/Holy C ross Advisory 
Committee, and Koyukuk Advisory Committee;

(K) Upper Yukon River area

(i) all waters of the Yukon River drainage from the mouth of the Bonasila 
River to the U .S./Canada border, excluding the Tanana River drainage;

(ii) fish and game advisory comm ittees with concurrent jurisdiction are 
Fort Yukon Advisory Committee, Tanana Advisory Committee. Galena Advisory 
Committee, Ruby Advisory Committee, Lower Yukon Advisory Commiitee, Gray- 
ling/Anvik/Shageluk/Holy C ross Advisory Committee, and Koyukuk Advisory 
Committee;

(L) Tanana River area

(i) all w aters of the Tanana River drainage;

(ii) lish and game advisory comm ittees with concurrent jurisdiction are 
Tanana Advisory Committee, Delta Advisory Commiitee. Clear/Healy Advisory
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Committee, Tok Cutoff/Nabesna Road Advisory Commiitee, Tok Advisory Com­
mittee. and Fairbanks Advisory Committee;

(M) Norton Sound • Port C larence area

(i) all w aters of Alaska betw een the latitude of Cape Prince of W ales and 
the latitude of Canal Point Light;

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Norton Sound Advisory Committee and Southern Norton Sound Advisory Commit­
tee;

(N) Kotzebue Sound area

(i) all w aters of Alaska betw een the latitude of Point Hope and the latitude 
of C ape Prince of Wale9:

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Kotzebue Advisory Committee, Upper Kobuk Advisory Committee, Lower Kobuk 
Advisory Committee, Northern Seward Peninsula Advisory Commiitee, and 
Noatak/Kivalina Advisory Committee;

(2) shellfish

(A) Southeastern  Alaska - Yakutat area

(i) all w aters subject to the jurisdiction of the sta te  betw een the longitude 
of C ape Suckling and the International Boundary at Dixon Entrance;

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Angoon Advisory Committee, Ketchikan Advisory Committee. Craig Advisory 
Committee, Klawock Advisory Committee, Sitka Advisory Committee, Gastineau 
Channel Advisory Committee, Kake Advisory Committee, Upper Lynn Canal Ad­
visory Committee, Wrangell Advisory Committee, Petersburg Advisory Commit­
tee, Pelican Advisory Committee, Yakulat Advisory Committee, Hydaburg Ad­
visory Committee, Elfin Cove Advisory Commiitee, and Hconah Advisory Commit­
tee;

(B) Prince William Sound area

(i) all waters subject to the jurisdiction of the state  betw een the longitude 
of C ape Suckling and Ihe longitude of Cape Fairfield-

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Copper River/Prince William Sound Advisory Committee, Valdez Advisory Com­
mittee, and Seward Advisory Committee;

(C) Cook Inlet area
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(i) all w aters subject to the jurisdiction of the sta le  w est of the longitude 
of Cape Fairfield and north of the latitude of C ape Douglas:

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Seward Advisory Committee, Seldovia Advisory Committee, Homer Advisory 
Committee, English Bay/Port Graham Ad /isory Committee, and Central Peninsula 
Advisory Committee;

(D) W estward area shellfish o ther than king crab

(i)all Pacific O cean w aters subject to the jurisdiction of the sta te  south of 
the latitude of Cape Douglas, eas t of 172° E. longitude and Bering Sea waters 
eas t of 172° E. longitude;

(ii) fish and game advisory com m ittees with concurrent jurisdiction are 
Kodiak Advisory Committee, Chignik Advisory Commitlee, Sand Point Advisory 
Committee, King Cove Advisory Committee, False P ass Advisory Committee, and 
Unalaska/Dutch Harbor Advisory Committee;

(E) W estward area king crab

(i) In king crab statistical area K a s  defined by 5 AAC 3 4 .4 0 0 , the Kodiak 
Advisory Committee shall have jurisdiction;

(ii) in king crab statistical area M as  defined by 5 AAC 3 4 .5 0 0 , the 
Ciiignik Advisory Committee, Sand Point Advisory Committee, King Cove Ad­
visory Committee, and False P ass Advisory Committee shall have concurrent 
jurisdiction;

(iii) in king crab  statistical area O a s  defined by 5 AAC 34 6 0 0 , the 
Unalaska/Dutch Harbor Advisory Commitlee. King Cove Advisory Committee, and 
False P ass  Advisory Committee have concurrent jurisdiction;

(iv) in king crab  statistical area  Q a s defined by 5 AAC 3 4 .9 0 0 , the 
Kodiak Advisory Committee. Chignik Advisory Committee. Sand Point Advisory 
Committee, King Cove Advisory Committee, False P ass Advisory Committee. 
Unalaska/Dutch Harbor Advisory Committee, and Norton Sound Advisory Com­
mittee have concurrent jurisdiction;

(3)game

(A) Southeastern Alaska

(i) in Game Management Unit 1A as defined by 5 AAC 2 0 .0 1 0( 1 )(a), the 
Ketchikan Advisory Committee, Craig/Klawock Advisory Committee, and 
Hydaburg Advisory Committee have concurrent jurisdiction;

(ii) in Game M anagement Unit 1B as defined by 5 AAC 90 .010(1  )(B), 
the Wrangell Advisory Committee, Petersburg Advisory Committee, and Kake Ad­
visory Committee have concurrent jurisdiction:



(iii) In Game Managment Unit 1 C a s  defined b y 5  AAC 90 .0 1 0 (1  )(C), the 
Gastineau Channel Advisory Committee. Upper Lynn Canal Advisory Committee. 
Angoon Advisory Committee, Petersburg  Advisory Committee, Wrangell Advisory 
Committee, Kake Advisory Committee, and Sitka Advisory Committee have co n ­
current jurisdiction;

(iv) in Game M anagem ent Unit 1D as defined by 5 AAC 9 0 .0 1 0{ 1 )(D), 
the Upper Lynn Canal Advisory Committee and G astineau Channel Advisory Com­
m ittee have concurrent jurisdiction;

(v) in Game Managment Unit 2 a s  defined by 5 AAC 9 0 .0 1 0 (2 ), the 
Craig Advisory Committee, Klawock Advisory Committee, Ketchikan Advisory 
Committee. Wrangell Advisory Committee, Petersburg Advisory Committee, Kake 
Advisory Committee, and Hydaburg Advisory Commirtee have concurrent 
jurisdiction;

(vi) in Game Management Unit 3  a s  defined by 5 AAC 9 0 .0 1 0 (3 ), the 
Petersburg  Advisory Committee, Wrangell Advisory Committee, Kake Advisory 
Committee, and Sitka Advisory Committee have concurrent jurisdiction;

(vii) in Game Management Unit 4 a s  defined by 5 AAC 9 0 .0 1 0 (4 ), the 
Sitka Advisory Committee. Gastineau Channel Advisory Committee, Petersburg 
Advisory Committee, Pelican Advisory Committee, Wrangell Advisory Committee, 
Kake Advisory Committee, Upper Lynn Canal Advisory Committee, Hoonah Ad­
visory Commitlee, and Elfin Cove Advisory Committee have concurrent jurisdic­
tion;

(viii) in Game Management Unit 5 as defined by 5 AAC 9 0 .0 1 0 (5 ), the 
Yakutat Advisory Committee, Gastineau Channel Advisory Committee, and C op­
per River/Prince William Sound Advisory Committee have concurrent jurisdiction;

(B) Southcentral Alaska

(i) in Game M anagement Unit 6  a s  defined by 5 AAC 9 0 .0 1 0 (6 ), the 
Sew ard Advisory Committee, Copper River/Prince William Sound Advisory Com ­
mittee, Valdez Advisory Committee, Copper Basin Advisory Committee, and An­
chorage Advisory Committee have concurrent jurisdiction;

(ii) in Game Management Unit 7 a s  defined by 5  AAC 9 0 .0 1 0 (7 ), Ihe 
Sew ard Advisory Committee, Anchorage Advisory Committee, Kenai/Soldotna 
Advisory Committee, Central Peninsula Advisory Committee, Homer Advisory 
Committee, and English Bay/Port Graham Advisory Committee have concurrent 
jurisdiction;

(iii) in Game Management Unit 8  a s  defined by 5  AAC 9 0 .0 1 0 (8 ), the 
Kodiak Advisory Commitlee and Anchorage Advisory Coi— ' ‘e e  have concurrent 
jurisdiction;

(iv) in Game Management Unit 11 a s  defined by 5 AAC 9 0 .0 1 0 (1 1 ), the 
C opper Basin Advisory Committee, Tok Cutoff/Nabesna Road Advisory Commit­
tee, Paxson Advisory Committee, and Anchorage Advisory Committee have co n ­
current jurisdiction;
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tion. A chairman shall declare a  vacancy on Ihe commitlee when any ol Ihe following 
even ts occur:

(v) in Game M anagement Unit 12 a s  delined by 5 AAC 9 0 .0 1 0 | 12). the 
Tok Cutoff/Nabesna Road Advisory Committee, Fairbanks Advisory Committee, 
Delta Advisory Committee, and Paxson Advisory Committee have concurrent 
jurisdiction;

(vi) in Game Management Unit 13 as defined by 5 AAC 9 0 .0 1 0 (1 3 ), the 
Paxson Advisory Commitlee. Copper Basin Advisory Committee. Clear/Healy Ad­
visory Committee, Tok Cutofl/Nabesna Road Advisory Committee, Denali Ad­
visory Committee, Anchorage Advisory Committee, Matanuska Advisory Commit­
tee, and C opper River/Prince William Sound Advisory Committee have concurrent 
jurisdiction;

(vii) in Game Management Unit 14 a s  delined by 5 AAC 9 0 .0 1 0( 14), Ihe 
Mt. Yenlo Advisory Committee. Matanuska Advisory Committee, Anchorage Ad­
visory Committee, and Denali Advisory Committee have concurrent jurisdiction:

(viii) in Game Management Unit 15 a s  delined by 5 AAC 9 0 .0 1 0 (1 5 ). 
the Central Peninsula Advisory Committee, Kenai/Soldotna Advisory Committee, 
Homer Advisory Committee, Seldovia Advisory Committee, Seward Advisory 
Committee, Anchorage Advisory Committee, and English Bay/Port Graham Ad­
visory Committee ha» J concurrent jurisdiction;

(ix) in Game Management Unit 16 a s  delined by 5 AAC 9 0 .0 1 0 (1 6 ), the 
Central Peninsula Advisory Commiitee, Anchorage Advisory Committee, Mt. 
Yenlo Advisory Committee, Matanuska Advisory Committee, Denali Advisory 
Commiitee, and Kenai/Soldotna Advisory Committee have concurrent jurisdiction;

(C) Bristol Bay - W estern Alaska

(i) in Game Management Unit 9  a s  delined by 5  AAC 9 0 .010(9 ), the 
Naknek/Kvichak Advisory Committee, lliamna Advisory Committee, Nelson 
Lagoon Advisory Committee, Chignik Advisory Committee, Kodiak Advisory Com­
mittee, Sand Point Advisory Committee, King Cove Advisory Committee, False 
P ass Advisory Commiitee, and Anchorage Advisory Committee have concurrent 
jurisdiction;

(ii) in Game M anagement Unit 10 a s  delined by 5 AAC 9 0 .0 1 0 (1 0 ), the 
False P ass Advisory Committee and Unalaska/Dutch Harbor Advisory Committee 
have concurrent jurisdiction;

(iii) in Game Management Unit 17 as delined by 5 AAC 9 0 .0 1 0( 17), the 
Nushagak Advisory Committee, Naknek/Kvichak Advisory Committee, and lliamna 
Advisory Committee have concurrent jurisdiction;

(iv) in Game Management Unit 18 a s  defined by 5 AAC 9 0 .0 1 0( 18), the 
Central Bering Sea Advisory Committee, Lower Kuskokwim Advisory Committee. 
Lower Yukon Advisory Committee, and Central Kuskokwim Advisory Committee 
have concurrent jurisdiction;

(D) Northern Alaska
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(i) In Game M anagement Unit 19 a s  delined by 5 AAC 9 0 .0 1 0 (1 9 ), the 
McGrath Advisory Committee, Central Kuskokwim Advisory Committee. Lowor 
Kuskokwim Advisory Committee, and Anchorage Advisory Committee have co n ­
current Jurisdiction;

(ii) In Game M anagem ent Unit 2 0  a s  defined by 5 AAC 9 0 .0 1 0 (2 0 ) the 
Fairbanks Advisory Committee, C lea'/Healy Advisory Committee, Paxson Ad­
visory Committee, Tok Cutoff/Nabesna Road Advisory Committee, Denali Ad­
visory Committee, Delta Advisory Committee, Fort Yukon Advisory Committee, 
and Tok Advisory Committee have concurrent jurisdiction;

(iii) in Game M anagem ent Unit 21 a s  delined by 5 AAC 9 0 .0 1 0 (2 1 ), the 
Ruby Advisory Committee, Galena Advisory Committee, Clear/Healy Advisory 
Committee, Central Kuskokwim Advisory Committee, Lower Yukon Advisory 
Committee. Koyukuk Advisory Committee, Grayling'Anvik/Shageluk/Holy C ross 
Advisory Committee. Fairbanks Advisory Committee, and Tanana Advisory Com ­
mittee have concurrent jurisdiction;

(iv) in Game M anagem ent Un.r 22  a s  delined by 5 AAC 9 0 .0 1 0 (2 2 ), the 
Norton Sound Advisory Committee, Kotzebue Advisory Committee, Northern 
Sew ard Peninsula Advisory Committee, and Southern Norton Sound Advisory 
Committee have concurrent jurisdiction;

(v) in Game M anagem ent Unit 2 3  a s  detined by 5  AAC 9 0 .0 1 0 (2 3 ), the 
Kotzebue Advisory Committee, Norton Sound Advisory Committee, Northern 
Sew ard Peninsula Advisory Committee, Upper Kobuk Advisory Committee, Lower 
Kobuk Advisory Committee, and Noatak/Kivalina Advisory Committee have co n ­
current jurisdiction;

(vi) in Game M anagem ent Unit 24  as defined by 5 AAC 9 0 .0 1 0 (2 4 ), the 
Galena Advisory Committee, Koyukuk Advisory Committee, Ruby Advisory' Com ­
mittee, Tanana Advisory Committee, and Fairbanks Advisory Committee have 
concurrent jurisdiction;

(vii) in Game M anagem ent Unit 2 5  a s  defined by 5 AAC 9 0 .0 1 0 (2 5 ). the 
Fort Yukon Advisory Committee, Tanana Advisory Committee, and Fairbanks Ad­
visory Committee have concurrent jurisdiction;

(vili) in Game M anagem ent Unit 26  a s  defined by 5 AAC 9 0 .0 1 0 (2 6 ), 
the Barrow Advisory Committee and the Fairbanks Advisory Committee have co n ­
current jurisdiction. (In effect before 19 8 0 ; am 7 /1 1 /8 1 ; Reg 79)

Authority: AS 1 6 .0 5 .2 6 0  

ARTICLE 2. EMERGENCY CLOSURES

5 AAC 97.010. ADVISORY COMMITTEE EMERGENCY CLOSURES, (a) Alter 
delegation of authority from the commissioner, a  committee may Initiate an em ergency 
closure during an established seaso n  for the taking of fish or game within its area of 
jurisdiction described in 5 AAC 9 7 .0 0 5 , under the p rocedures in this section. No com ­
mittee may initiate an em ergency opening.
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(b) Alter initiation ol an em ergency closure by a commitlee, a  majority ol the 
me mbers ol a  majority ol the com m ittees in the a ltected  area ol jurisdiction described  in 
5  9 7 .0 0 5  must, by alfirmative vote, ratify the action. A commitlee mem ber may
not vote by proxy or delegation. An em ergency closure Initialed by a committee is not 
effective until reviewed by the commissioner under (c) and (d) of this section and until 
lield announcem ent is m ade under (I) of this section.

(c) An em ergency closure initiated by a committee must be  based on sound con­
servation reasoning and the sustained-yield principle. An em ergency closure initiated 
by a  commitlee must be n ecessary  I or the immediate protection of a  stock, sp ec ies , or 
population, and may not be initiated lor the purpose of achieving primarily social, 
econom ic, or other nonbiological goals. The commissioner or his authorized rep resen ­
tative shall review the em ergency closure initiated by a local advisory committee to en ­
sure  compliance with these  standards.

(d) The chairman of a committee voting to initiate an em ergency closure must

(1) at least 4 8  hours before the closure is to becom e effective, notify the 
comm issioner by telegram, telephone, or in writing, of the decision to initiate the 
em ergency closure; the time, area, and sp ec ies  involved; which comm ittees the in­
itiating committee contacted, and the vote of each  committee regarding the closure.

(2) prepare a  signed affidavit identifying the roll call vote of the committee, and 
a  written em ergency order, following the format specified in the Advisory Committee 
Em ergency Order Manual printed by the department, stating the findings of fact made 
by the committee to justify the closure, and specifying the evidence relied upon by the 
committee; the chairman must provide these  docum ents to the department office 
n earest the affected area at least 48  hours before the effective date of the em ergency 
closure.

(e) Upon receipt of the docum ents specified in (d)(2) of this section, the commis­
sioner shall make a  reasonable effort to contact the chairmen of other comm ittees of 
the appropriate council, so  that the comm ittees can vote for or against ratifying the 
c losure. The commissioner shall notify the chairman or vice-chairman of the ap ­
propriate board, of a com m ittee's em ergency closure action. The commissioner shall 
provide the appropriate board with a copy of all writlen material pertinent to the 
em ergency closure.

(f) The commissioner shall take appropriate action to make field announcem ent of 
the em ergency closure within 4 8  hours after receipt of the docum ents specified in
(d)(2) of this section, if the commissioner finds that the closure m re ts  the standards ol
(b), (c), and (d) of this section. An em ergency closure becom es effective after formal 
field announcem ent by the commissioner or his authorized representative.

(g) Ari em ergency closure adopted by a committee under this section expires 120 
days after its effective date or when su p erseded  by regulation. (In effect before 1980 ,

i 7 /1 1 /8 1 , Register 79; am I /8 3 , Register )

Authority: AS 1 6 .0 5 .2 6 0
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5 AAC 97.015. AUTHORITY OF THE BOARDS OVER EMERGENCY CLOSURES. 
R epealed /  /83 .

5 AAC 97.020. NOTICE TO PUBLIC OF EMERGENCY CLOSURES. Repealed 
/ /8 3 .

CHAPTER 98. AREAS OF JURSDICTION FOR ANTLERLESS MOOSE SEASONS

ARTICLE 1. AREAS OF JURISDICTION

5 AAC 98.005. AREAS OF JURISDICTION FOR ANTLI RLESS MOOSE 
SEASONS. R epealed / /8 3 .





' H i t n x l e b  ^M ctfcs .-Srcnafe
W A S H I N G T O N ,  D . C .  2 0 5 1 0

September 25, 1982

Dear Fellow Alaskan:

In response to the many requests from Alaskans for 
background and my position on the subsistence hunting 
issue, I prepared a review of the federal and state laws 
affecting subsistence. The paper also includes some 
observations about the referendum to repeal our subsistence 
law.

Because the issue is of such great importance to ail 
of us, I am sending you a copy of that position paper.

With best wishes,

Cordially,

TED STEVENS
United States Senator

T H E  SUBSISTENCE HUNTING ISSUE IN ALASKA
B y  Ted Stevens

For the last quarter of a century I have been involved in the fight for Alas k a’s rights to m a n a g e  fish a n d  g a m e  

on all lands within its borders -- including Federal lands. W e  fought against Federal m a n a g e m e n t  during the Statehood_ 

fight. W h e n  w e  were granted Statehood, fish a n d  g a m e  m a n a g e m e n t  w a s  withheld until the State submitted a fish 

and g a m e  m a n a g e m e n t  p r o g r a m  w hich w a s  approved by the Secretary of the Interior. It w a s  a long, hard battle, 

but w e  did gain that right.

O u r  right to m a n a g e  fish a n d  g a m e  w a s  not easily gained a n d  w e  should never jeopardize our authority. Federal 

m a n a g e m e n t  could lead to fish traps, to closed areas to “protect” the wolves, to prohibition o n  hunting -  not 

only o n  Federal lands but o n  those state a n d  private lands near Federal lands. In short, it could lead to total disaster 

for Alas k a’s fishermen a n d  hunters.

Yet, despite those high stakes, A l a s k a’s right to m a n a g e  fish a n d  g a m e  is in jeopardy because of the “sub­

sistence” controversy in our State. I think this controversy is widely misunderstood

This is not an  issue of native vs. non-native; it is not even a question of w h o  has “rights” that others d o  not 

have. T h e  question, m o s t  simply, is o n e  of allocation. W h a t  1 m e a n  by allocation is this: if there is ever a shortage 

of an y  species of fish or g a me, w h o  will be allowed to take that particular species first? O f  course, under proper 

g a m e  m a n a g e m e n t ,  shortages of fish or g a m e  m a y  occur only o n  occasion a n d  only in specific areas. But, because 

the potential does exist, contingency plans mus t  be m a d e  in advance by the State.

O n e  of the arguments I hear m o s t  often is that the Alaska Constitution prohibits a hunting preference. P r o­

ponents of that argument cite Article VIII, Section 3 of the Alaska Constitution which states: “W h e n e v e r  occur­

ring in the natural state, fish, wildlife a n d  waters are reserved to the people for c o m m o n  use.” Tha t  is w h a t  section 

3 says a n d  I support section 3.

H o w e v e r ,  w h a t  I never hear quoted is the next section of Article VIII of A l a s k a’s Constitution. It says, “Fish, 

forests, wildlife, grasslands a n d  all other replenishabte resources belonging to the State shall be utilized, developed 

an d  maintained o n  the sustained yield principle, subject to preferences a m o n g  beneficial uses.” It is clear to m e  

that the drafters of the Constitution understood the need to provide for allocations -  preferences a m o n g  users --. 

in times of shortages a n d  explicitly allowed for those allocations in Article VIII.

Fish a n d  g a m e  allocation in Alaska has always been m a n a g e d  with an  eye t owa r d  the interests of the local 

residents of a ny o ne area. Alaska has 26 g a m e  units. U n d e r  subsistence m a n a g e m e n t  schemes developed under state 

law, there is a preference for residents in the g a m e  unit near the area to be hunted or fished.

For instance, in the Nelchin° area, which is the only area that I a m  aware of which will be specifically restricted 

for subsistence caribou hunters this year, out of 1,750 permits to be issued for the hunt, 450 are for the local residents. 

T h e  remainder will g o  for other hunters o n  an equal basis including a predominant n u m b e r  of A n c h o r a g e  a n d  Fair­

banks hunters. This allocation is virtually identical to the historic state m a n a g e m e n t  of caribou w h e n  permits are 

required to preserve the herds. ,
T h e  C o o k  Inlet area -  perhaps the m o s t  competitive fishery in the state -- is another example. T h e  harvest

r \ f  f i c h  i n  t h a f  r n a i n n  r a n  h p  h r n L r p n  H r * u ;n  r m i a h l v  n c  Q^07n p n m m p r r i n l  A  S07n e n n r t  n n r l  Q i l h s i Q t P n r P .



I think m o s t  Alaskans w o u l d  agree that, if there is a shortage despite the best efforts of the State to prevent 

it, those w h o  d e p e n d  o n  fish a n d  g a m e  for their daiiy survival ought to have preference. Similarly, a preference 

should exsst for personal c o n s u m p t i o n  over pure sport hunting. This is w hat the Alaska Constitution contemplates 

for resource allocation, that w a s  the Alaska law before passage of the D - 2  bill, a n d  that is the law today.

H o w e v e r ,  the initiative o n  the ballot this fall, which, if passed w o u l d  repeal the State law, will ultimately result 

in Federal m a n a g e m e n t  of fish a n d  g a m e  to preserve a subsistence preference already existing in state law.

So, h o w  did w e  get here a n d  w h y  are w e  n o w  facing the loss of our right to m a n a g e  fish a n d  g a m e  o n  Federal 

lands within the State?
During consideration of the D-2 bill, the State encountered another threat to its right to m a n a g e  fish a n d  g a m e .  

T h e  U da l l / A n d r u s  legislation introduced in the H o u s e  of Representatives required Federal m a n a g e m e n t  of fish 

and g a m e  o n  virtually all Federal lands in Alaska. W h e n  D - 2  c a m e  to the Senate E n ergy Co m m i t t e e ,  I tried to 

delete the House-passed requirement of Federal m a n a g e m e n t .  Frankly, w e  were not successful in deleting the H o u s e  

position altogether. H o w e v e r ,  it w a s  obvious that the Senate C o m m i t t e e  did have s o m e  reluctance to deprive Alaska 

of its m a n a g e m e n t  authority. Because of that reluctance, w e  were able to w o r k  with Senators Hatfield, Jackson 

and M c C l u r e  to develop an alternative to the H o u s e  bill which avoided the takeover by  the Federal G o v e r n m e n t .

W h e n  passed, the alternative approach in D-2 w a s  based o n  the Alaska law already o n  the b o o k s  -- the law 

the subsistence initiative seeks to repeal. In fact, it is important to r e m e m b e r  that the D - 2  bill as passed did not 

require Alaska to m a k e  substantial changes in its laws, it simply required us to maintain the allocation system already 

in Alaska law at the time the D -2 bill passed. Ther" w a s  then, a n d  is n o w ,  an Alaskan subsistence priority for al] 

Alaskans -  Native a n d  non-Native -  w h o  are rural residents relying o n  fish a n d  g a m e  for subsistence. W h e n  w e  

say rural residents w e ’re talking about places like Tok, Delta, Haines, S k a gway, as well as A n a k t u v u k  Pass, Kotzebue 

a n d  Bethel. This State priority does not m e a n  that subsistence users have an exclusive right to hunt or fish -  it 

m e a n s  that they have a right to a preference. T h e  Alaska law does not create a class system, rather it protects specific 

uses. It is an allocation of the resource to those w h o  traditionally h a d  priority w h e n  species protection requires 

limitations o n  taking.

T h e  D-2 bill as passed, required Alaska to maintain the preference I just explained. But, it w a s  also clear as 

to the question of wha t  w o u l d  h a p p e n  if Alaska did not maintain such a preference -- the Federal G o v e r n m e n t  

w o u l d  then be required to take control of the m a n a g e m e n t  o n  Federal lands a n d  w o u l d  have impact o n  m a n a g e m e n t  

over aU lands to protect the subsistence preference.

I have talked with Secretary W a t t  o n  this point, a n d  despite his personal reluctance a n d  m y  strong opposition, 

he has n o  choice but to o bey the law. This w o u l d  be disaster for Alaska -- not necessarily under Secretary W a t t  

(although he might be forced to close Federal lands to a U  hunting because of the lack of funding a n d  personnel 

to m a n a g e  them) but could be a catastrophe under another Administration that simply o p p o s e d  hunting altogether. 

Everyone w o u l d  lose -  except those in the H o u s e  of Representatives a n d  the last Administration w h o  w a nted Federal 

control f rom the very beginning.

That is the crux of the matter -- if Alaska repeals its subsistence laws, the Federal G o v e r n m e n t  will take over.

S o m e  people believe that the passage of the initative to repeal the Alaska law o n  subsistence will c h a n g e  the 

Federal law. This is simply not true. If the initiative passes, it will repeal the Alaska law w hich w a s  the basis of 

the c o m p r o m i s e  enabling us to retain state m a n a g e m e n t  of fish a n d  g a me.

1, for one, cannot believe that Alaskans w ant to see our fish a n d  g a m e  regulations fashioned in W a s h i ngton, 

D.C. N o r  can I believe that w e  w a n t  Federal m a n a g e m e n t  concepts used in Alaska -- that w a s  o n e  of the m a i n  

reasons w e  fought for Statehood.

T h e  language w o r k e d  out in the Senate w a s  not everything w e  w a n t e d  -- but it w a s  a thousand times better 

than the immediate Federal takeover that w o u l d  have occurred under the U d a l l / A n d r u s  bill. T h e y  sought Federal 

control -- but lost. W e  mus t  not let t h e m  win n ow.

For these reasons, I o p pose the initiative.

R e p o r t  o n  s u b s i s t e n c e  h u n t i n g

U N I T E D  S T A T E S  S E N A T E

WASHINGTON, D.C. 20510



LEGISLATIVE REPORTS * by Ed G rasser 
I B M

APHA LEGISLATIVE REPORT
This session of the 14th legislature 

is shaping u p  to be one of the m os t  

important in the past few years. 

Several issues of great concern to the 

guiding industry are being looked at. 

A m o n g  the m o s t  important are the 

subsistence issue, the guide bill and a 

n e w  bill for sportfish guides. O n e  

other bill w h i c h  m a y  or m a y  not have 

a large impact on the guiding industry 

is H B  133 and its c 'mpanion SB  103. 

This bill substantially increases the 

required a m o u n t  of insurance on a per 

seat basis for those flying for hire. 

Although rhis is basically aimed at air 

taxi operators, there could be s o m e  

effect on the air support provided by 

those in the outfitting business.

T h e  subsistence bill (HB 288) intro­

duced by Governor Bill Sheffield was 

in direct reaction to the recent 

M a d i s o n  Case. In M a dison vs the 

State of Alaska, the Alaska S u p r e m e  

Court found that subsistence could 

not be regulated u p o n  a rural basis as

defined by the 1978 State Statute. In 

its opinion, the court stated subsis­

tence under state law m u s t  be ex­

tended to all Alaskans. Just wha t  

effect this is going to have is not quite 

clear. T h e  Attorney General's Office 

is claiming commercial fishing and 

non-resident hunting and fishing will 

have to be eliminated this summer. In 

a resolution recently submitted to the 

legislature, the joint boards of Fish 

and G a m e  stated legislative action 

w as needed to insure the continua­

tion of commercial and sport uses in 

certain parts of the state.

There arc m a n y  complex problems 

created by the subsistence issue. T h e  

m o s t  difficult is to decide which 

m e t h o d  should be used to determine 

w h o  qualifies and w h o  doesn't. Under 

the Alaska Constitution, wildlife 

resources are to be m a n a g e d  by the 

state for the c o m m o n  use of Alaskans. 

Right tow, the legislature is trying to 

deal with this issue and it is b e c o m­

ing clear that a thorough investigation 

is needed before an acceptable solu­

tion can be found. F r o m  the testi­

m o n y  presented by various groups so 

far, it would s e e m  a m o r e  equitable 

solution than the governor is pro­

viding should be looked for.

Senator Arliss Sturgulewski is cur­

rently working on legislation to ex­

tend the tenure of the guide board, as 

well as rework the current statutes 

relating to guiding. It appears that a 

bill will be forthcoming this session 

w h ich will basically follow the pro­

posed legislation offered by A P H A .  

O n e  change will have to do with the 

w a y  areas get exchanged. This bill 

should be introduced soon and re­

ferred to senate resources w h i c h  

Senator Sturgulewski chairs.

Last year, a provision to allow 

guides to lease state land to build 

facilities for a headquarters was incor­

porated into Senator Bettye Fahren- 

k a m p ’s Bill, SB  375. It s e ems there is 

s o m e  confusion over the status of this 

legislation. This bill did pass and the 

Department of Natural Resources has 

started processing applications. After 

talking with D N R  special assistant 

D e e  Frankfourth, I obtained informa­

tion w h i c h  could clarify the issue. 

T h e  following was prepared and sent 

by Dee:

PROFESSIONAL CAMERA FOil SALE
BOLEX H—16 (16mm) with Pan-Cinor4 to 
1 reflex zoom  lens, lea th er c a s e  & a c c e s ­
so r ie s . E x ce llen t c o n d itio n . W ayne 
P re s to n — D allas 214-358-4477.

FOR TRADE
A reliab le , k n o w led g eab le  c a rp e n te r  
w o u ld  like to  e x c h a n g e  c a rp e n try  
work for big g a m e  h u n tin g . C o n tac t: 
Mark B onneville, 10101 Hwy 55, #207, 
P lym outh , MN.

A P H A  Belt B u c k l e

T h e  o ff ic ia l A P H A  P e w te r Be lt 
Buck le  is ava ilab le  by m ail at $25.00 
each. Send your order and check to 
the A P H A  office.

HUNT KODIAK ISLAND

Sitka Blacktail Deer taken by W. T. (Yoshi) Yoshimoto, 1934

D ick Rohrer 
P.O . Box 2219-A, Kodiak, A laska 99615 

1-907-486-5835 
Life Member of FNAV/S <5 NBA

BE4RCAMP
8



that the bull was just over the hill. I 

wasn't disappointed. Quickl I grabbed 

m y  spotting scope a nd tripod and 

crawled back up  to the crest. There 

was no  doubt that it w as the s a m e  fel­

low I had seen the day before. I set the 

tripod u p  just to admire the bull, and 

told K e n  to have a look. This almost 

proved to be a mistake, Ken's eye 

wasn't at the scope m o r e  than a cou­

ple of seconds before he had grabbed 

his rifle and jacked a round into the 

chamber. "Ken'' I whispered, "I think 

w e  can get a little closer by slipping 

back d o w n  the hill, and then m o v e  in 

under and over that small rise." "No, I 

think w e  arc close enough," he re­

sponded. "You say it's about 300 

yards?" I confirmed the range, and 

helped h i m  get in a position to shoot. 

I had seen Ken and his .270 perform in 

the past, and had n o  doubts that he 

w ould do just fine.

Pulling the rifle into his shoulder, 

K e n  took a deep breath and squeezed 

the trigger. T h e  .270 cracked with the 

first shot hitting low in the brisket. 

T h e  bull staggered, then started to run 

just as the second round w e n t  off in 

the chamber. This time the bull went 

d o w n  hard. H e  tried to regain his feet 

but a third round put the bull d o w n  

for good. Ken muttered something 

about needing to go back to the shoot­

ing range, but I feel the b l ame could 

be m o r e  directly placed on m y  shoul­

ders as I probably shouldn't have told 

Ken to look through the spotting 

scope. T h e  excitement is a major part 

of the hunt, and that big rack would 

excite anybody. In addition, I had 

underestimated the range. In that 

wide open country it can be extreme-

WANTED:
YOUR HUNTING STORY',,

D o  you have an exciting, u n­

usual, or just downright inter­

esting hunting story? W e  would 

like to print it in the Alaska Pro­

fessional Hunter Newsletter, 

along with any photographs or 

illustrations you m a y  be able to 

include. T h e  deadline for each 

issue of this newsletter falls on 

the 10th of the m o n t h  preceding 

the m o n t h  of publication. So if 

you wan t  your story to appear in 

a certain month's issue, get it in 

the mail so w e  will receive it by 

the 1st of the m o n t h  preceding 

the m o n t h  of publication.

ly difficult to judge distance and w h e n  

w c  paced it off w e  found it close to 

four hundred yards.

It took longer than usual to cape 

and dress out the animal as w e  took 

frequent breaks to admire the big rack 

and to relive the day's experiences. A  

s n o w  squall hit us while w e  were 

skinning, chilling our hands but d o­

ing little to d a m p e n  our spirits.

W e  both returned to c a m p  with the 

cape, rack and as m u c h  m e a t  as w e  

could carry. I promptly left tor a se, - 

ond load of m e a t  and returned an hour 

or two later, just as Keith had arrived.

W h e n  he s a w  the rack he w as just as 

excited as K e n  and I. O n c e  again w e  

relived the hunt, and only after m u c h  

backslapping and congratulations did 

w e  get around to tying the rack on  the 

w i n g  struts a nd breaking camp.

Later M i k e  S i m pson of Conroe Tax­

idermy in Texas, green scored the 

trophy at 4 84 B o o n e  and Crockett 

points. After drying, it officially 

scored 454 points and placed #6 in the 

B o o n e  and Crockett record book. 

Safari C lu b  International scored the 

rack at 6 3 5 7/8/ m a k i n g  it a " n e w "  SCI 

record.

THE
LAST FRONTIER

G U I D E  S E R V I C E

“R o c k y  K e e n ”

H u n t th e  

A la s k a  T Y o p h ie s  

w ith  U s !

N o w  B o o k i n g  f o r  t h e  

1 9 8 5 - 8 6  S e a s o n  f o r :

•  S h e e p  •  M o o s e  

•  C a r i b o u  •  G r i z z l y

•  B r o w n  B e a r

•  B l a c k  B e a r  s’' J w l

M em ber o f  * '' vmh 
AP H A , FNAW S, SCI, G am e Coin

SRA Box 6 3 1 6  
Palmer, AK 9 9 6 4 5  • (907) 3 7 6 - 6 2 8 9

CHAMPLIN FIREARMS, INC.
Woodring Airport • Box 3191 • Enid, Oklahoma 73702

(405) 237-7388

SELL
TRADE

We buy single guns and/or entire collections. 
Dealing in many sporting guns for the traveling 
hunter, keep a constant inventory of pre-64 
model M-70, 338,375, 458. Also good inventory 
of custom rifles, double rifles, and sporting 
shotguns. Pre-owned collectibles and invest­
ment guns from 1880 to the present.
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by D e e  Frankfourth, 

D N R  Special Assistant

Departm ent of N atural Resources Report: 
STATE LAND LEASE FOR H U N TIN G  CAMPS

Guides with an exclusive or joint 

use guiding area should n o w  find it 

easier to get a land lease from the 

state for erecting hunting camps. Last 

year the legislature changed the law 

on land leases by expanding the terms 

under w h i c h  a lease could be nego­

tiated with the state. N o w  m o r e  

guides a n d  other c o m m e r c i a l  

operators will be able to lease land 

through negotiation rather than 

acquiring a lease at a competitive 

public auction.

U n d e r  the n e w  provisions mos t  

leases can be negotiated directly with 

the Department of Natural Resources 

if 1) the appraised value of the trans­

action is S5,000 a year or less, and 

2) the term of the lease does not 

exceed ten years. In s o m e  cases, h o w ­

ever, where the interest is high in a 

given tract of land, the state m a y  

choose to offer a lease competitively 

even if the terms are within the usual 

negotiable limits.

Applications are being accepted at 

all of the Department's Land and 

Water area and regional offices. A n  

application m u s t  include:

• a complete and legible m a p  outlin­

ing the land a guide wishes to lease

• a sketch of the existing and planned 

improvements within the requested 

parcel

• a $50.00 filing fee

• identification of access to the parcel

Applications are advised to keep 

their parcel size to the m i n i m u m  

needed to conduct their activities. 

This will keep the annual rental cost 

d o w n  and will also reduce the c o n­

flicts with other land uses, m a k i n g  

the likelihood of issuance m u c h  

greater.

D N R  will then verify with the 

Division of Occupational Licensing 

that the applicant is a registered guide 

with an assigned guiding area. O n c e  

the application is received, D N 1 \  will 

conduct a standard interagency 

review, including a coastal zone c o n­

sistency review if appropriate. Notice 

of the pending application will be pro­

vided to the other guides sharing a

joint use area so that all affected par­

ties will be informed about land uses 

in the area. Notice will also be given 

to the general public through local 

newspapers. T h e  public will generally 

have a 30-day c o m m e n t  period.

T h e  decision on whether or not a 

survey is required will be m a d e  on a 

case by case basis, and will depend o n  

the sufficiency of existing m o n u m e n -  

tation as well as the congestion of 

neighboring land uses. For example, if 

there are considerable leases or 

private tracts of land in the vicinity of 

the proposed lease, it is quite likely a 

survey will be necessary so property 

lines are clearly defined.

After the interagency review and 

public notice period, the regional 

office of D N R ' s  Land and Water Divi­

sion will determine if issuing the 

lease is in the best interests of the 

state. T h e  average length of time for 

processing all types of leases last year 

w as five months, so guides should 

expect a similar processing time.

Leases m a y  be transferred to 

another party only with the approval 

of D N R ' s  Contract Administration 

Unit and only if the individual receiv­

ing the lease is a registered guide with 

an exclusive or joint use area.

Applications for negotiated leases 

are available at the following offices:

S O U T H C E N T R A L  

R E G I O N A L  OFFICE:

Frontier Building, 10th Floor 

3601 C  Street Pouch 7-005

Anchorage, A K  99510 

907-276-2653 

M A T - S U  A R E A  OFFICE: 

Century Plaza, Suite 202 

Mile .5, K n i k  Road 

P o u c h  4008 

Wasilla, A K  99687 

907-376-3594

N O R T H E R N  R E G I O N A L  OFFICE: 

4420 Airport W a y  

Fairbanks, A K  99701 

907-479-2243

S O U T H E A S T E R N  

R E G I O N A L  OFFICE:

400 Willoughby Street 

Juneau, A K  99801 

907-465-3400

Hunt Alaska with LYNN CASTLE, 
Master Guide • Past President. APHA 

ALL SPECIES 
Summer Fishing • Wilderness Lodge 

Horses • Lodge • Cabins 
Wrile: Denu'i Wilderness Lodge @ Wood River 

c/o P.O. Box 517 
Denali Park, Alaska 99755 

_______Messago Phone: (907) 083-2261_______

R e d u c e d  R e c o i l  ̂  

&  M u z z l e  J u m p

M ag-N a-P ort®  h as  10 years in the 
recoil reducing  business a n d  w e’re 
still g row ing . M an y  im ita to rs  have  
tried  to  copy  o u r  p rocess bu t 
co n sisten tly  fail.

M ag-N a-Port,®  th e  orig inal m uzzle 
venting  process, has becom e fam ous 
because  th o u sa n d s  o f  sh o o te rs  in ­
sist on  hav ing  g re a te r  co n tro l o f  
th e ir  firea rm . It will N O T  change  
B allistics o r  A ccu racy .

For more information 
ask }vur dealer or nrite to:
41302 Kxrcuihc Drhr

(U.s/patint No. MGM43)Ml* Midi* -I8045
(313) 469-7534



Tanzania— Letaba— Botswana— Namibia— Kalahari— Zimbabwe— Transvaal— Zululand

T H E S E  H U N T S  A R E  S T IL L  A V A IL A B L E  F O R  1 S 8 5

SOUTHERN TANZANIA
Hunt July through December. Best elephant area 

available, two elephants allowed on some hunts.
Game available: Cape Buffalo, Baboon. Bushbuck; 

Bushpig; Crocodile. V Oik: Duiker; Elephant; Cape 
Eland; Hartebeest; Hippopotamus. Impala; Kudu, 
greater; Lion; Leopard. Reedbuck. bohor; Sable 
Antelope; Warthog; Waterbuck; Wildebeest; Zebra 
$16,380 each— two hunters, one guide. This is ade­
quate for the area.
License costs: If all the above game is killed. 

$6267 per person, plus S10-S12 per pound for ivory. 
Tusks average 60-80 pounds per side, but up to 100 
pounds per side .s possible 
Charter: Si.000 per person.
Observer fee: About S100 per duy 
Price includes all costs while on the hunt, 

including license, permits, guides, food, lodging

A tc h e so n s  book a ll h u n ts  d ire c t ly  w ith  the 
M o n g o lian s . W e do not operate  through 
an o th e r co m p a n y — and w e n ever have .

S e a so n  in M ong olia : Ju n e  through 
N ovem ber.

ZIMBABWE
Rosslyn Safaris offers cat. buffalo, end elephant, 

along with sable, kudu, and a wide variety of other 
plains game animals. From the comfort of a lodge. 
Its location next to Wankie Park insures ample game 
population.
11 Days 
One hunter, one guide— $6,850 
Two hunters, one guide— S6.250 each 
Observer: $1,300
Game hunted: Buffalo. Kudu. Waterbuck. Sable. 

Impala. Warthog. Duiker. Grysbok. Stoenbok 
15 Days 
One hunter, one guide: S9.950 
Two hunters, one guide: $9,050 each.
Observer: Si.800.
Game hunted: Lion. Buffalo. Sable. Kudu. Kudu 

cow (2). Waterbuck. Duiker, Steenbok; or Leopard or 
E'l'Ohant. Wat .rbuok cow (2). Zebra. Irr.pala. Impala 
doe (3). War* iog. Bail Warthog (4), Grysbok 
28 Days 
One hunter, one guide: $18,250.
Obsorver: $3,300.
Game hunted: Elephant. Lion, Leopard, and all 

other game.

TROPHY FEES Available on request

SOUTH AFRICA
Limpopo Safaris

South Africa offers a sportsman the widest variety 
of game and terrain found on any safari in Africa.
14 Days. Western Transvaal and Zululand 
One hunter, one guide— $7,600 
Two hunters, one guide— $6,800 each 
Observer— $1,880

TROPHY FEES Available on requcsl

Twenty-two different varieties of game may be 
hunted on this classic safari, including leopard!!
Hunt the thornbush plains ol the South African 
• veld ' Seven to ten days. Then move to the more 
tropical ‘low veld” of Zululand!
The above cnaigcs cover all guiding lees, govern 

ment taxes, confirmation tees, transportaiion and 
lodging on the safari, visas, and preparation ot 
game in the field.
Not included are trophy fees payable only il 

animals are killed or wounded, dipping, packing, and 
freight of trophies, cosl of air charier, international 
flights, or hotel charges 
Season: year-round

LETABA
This is the biggest and best big game concession 

in South Africa, and is the only open area where all 
local species ol big game can be legally hunted 
Success on cats and buffalo is superb Elephant 
with tusks to SO pounds per side have been taken.
The camp consists of thatched, insect-proof 

chalets on the banks of the Letaba River. The Letaba 
concession adjoins Kruger Park, one of the largest 
game preserves in Africa.
14 Days
One hunter, one guide— $8,900 
Two hunters, one guide— $6,200 each 
Observer— $1,860 

21 Days
One hunter, one guide — $13,300
Two hunters, one guide— $12,250 each
Observer— $2,820 •

TROPHY FEES. Available on request.
Additional Expenses.
Air charter (usually none)
Trophy documental jh. packing, dipping, etc — 

S250-S350
Not included are trophy fees payable only if 

animals are ki'led or wounded, dipping, packing, and 
freight of trophies, cost ot air charter, international 
flights, or hotel charges 
Season, year-round

BOTSWANA
A traditional tent safari in the famous game rich 

Okavango and Kalahari Concessions.
10 Days
One hunter, one guide— $7,050 
Two hunters, one guide— S5.550 each 
Observer— S 1.000 

14 Days
One hunter, ono guide— S9.630 
Two hunters, one guide— $7,530 each 
Observer— SI,420 

21 Days
One hunter, one guide— $14,070 
Two hunters, one guide— $10,920 each 
Observer--S2.080
The above charges cover all guiding fees, govern 

ment concession fees, confirmation lee. dipping, 
packing, and transportation of trophies, lodging in 
camp, transportation while on the safari, and 
preparation of gpme in the field.
The above charts do not cover trophy or license 

fees, export duty, air charter from Maun. Bctswana 
to camp and return, transportation from your home 
to Maun, or lodging while not on safari

Species
License
Fee

Trophy
Fee

Export
Duly

Buffalo S1U0 $200 $10
Duiker 5 ** 2.50
Eland 150 200 25
Gemsbok 75 150 25
Hartebeest 30 50 10
Impala 15 15 5
Kudu 150 200 25
Ostrich 35 50 40
Lechwo 75 100 25
Lion 800 960 42.50
Leopard 400 600 52.50
Reedbuck 71 100 25
Sable 150 200 25
Sitagunga 100 200 25
Springbo’ 15 15 5
Stoenbok 5 5 2.50
Tsessebe 50 100 10
Warthog 5 5 2.50
Wildebeest 30 50 5
Zebra 100 200 40
Season April-November

RANCH HUNT
This is the Cadillac ot Kalahari safari camps. All 

game indigenous to the Kalahari, plus numerous 
other game animals introduced to the region!!

10 Days
One hunter, one guide— $4,350 
Two hunters, one guide— $3,359 
Observer— $1,200 

TROPHY FEES: Black Wildebeest. $500. Nyaia. $600. 
Eland. $500; Burchel! Zebra $400; Hartmann Zebra. 
$400; Blue Wildebeest. S400. Kudu S400. Gemsbok, 
$300. Hartebeest. S300. Impala. $200; Biesbok. $200. 
Ostrich. $200; Springbok. $150. Steenbok. $80.
Duiker. 80; Warthog. $80; Waterbuck. $1,000.
The above listed charges cover all accommoda 

tions on safari, guide fees, transportation during me 
safari, visas, trophy preparation m me field, packing 
and dmping of trophies, transportation of trophies fo 
Windhoek for shipping, and confirmation fees.
Trophy fees are payable only alter the animal is 

killed or wounded.
Not included are transportation from your home to 

camp, trophy shipment from Windhoek to you 
home, or trophy fees 
Transportation from Windhoek to camp around 

S300 round trip.
Season, year-round.

SOUTHWEST AFRICA (NAMIBIA)
The Kalahari of Namibia is the heart of prime 

Kudu, gemsbok, and other varieties of desert game 
hunting. The same kudu which required 14 days of 
hard hunting in Kenya or Zambia can usually be 
taken here in only seven to ten days. Relaxed hun 
ting. Highest quality, lowest cosi safaris in Africa at 
this timo.
7 Days (Ranch Hunt)
Offering all game indigenous to Ihe Kalahari 

region.
One hunter, one guide— $2,750 
Two hunters, one guide— S2.300 each 
Observer— S600
The above charges cover all transportation Irom 

Windhoek to camp arid return, concession fees, 
lodging, confirmation fees, guiding fees, field 
preparation, packing and dipping of trophies.
Trophy lees are payable only after the animal is 

killed or wounded.
Not included are trophy fees, transportation from 

your home to safari headquarters, hotels, shipping 
ol trophies your home.
Season year-round.

MONGOLIA
Hunting was opened in Mongolia in approximately 

1967. Each year, over 100 sportsmen from around (ho 
world hunt dilferent areas of Mongolia tor a variety 
of animals, from the largest sheep in the world to 
the Ammon Ammon sheep to the plateau limberland 
where Maral Stag, similar to our American elk. are 
hunted.
The Mongolian government has an extremely effi­

cient and well-organized hunting operation, which I 
highly recommend. Sheep may be hunted Irom as 
early as June through to Ihe end of November A 
number of different areas are hunted. The High Altai 
Mountains are not pai’icularly hard to hunt and 
elevation is not that high. Rams ot up to 72 inches, 
which is Ihe world record, have been taken. Average 
rams run 55 inches with 19- to 20-mch bases. Ibex 
are included In the cost of the hum. 516.5CO 
Mid Altai Rango. where rams average around 50 

inchos. 16- to 19-inch bases Again, ibex is included 
S 10.000.
Low Altai Range, where you hunt Ihe Ammon Dai- 

wmi sheep, about the size ol our bighorns. 36 to 42 
incnes. with 16- to 17-inch bases. Again, ibex is 
included $7.*00.
The Low Altai is a relatively easy area lo hunt, 

similar to hunting mule deer in the West.
Camps are quite comfortable.
Ask for more detailed information on Mongolia.
The Maral Slag can be included on hunts after 

August 15 for an additional $2,000.
Success is 1 0 0 on sheep, ibex and stag 
An fare under S2.000 round trip.
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T h e  fo l lo w in g  le tte  i w a s  s e n t  to  th e  A la s k a  D e p a r tm e n t  o f  F ish  a n d  G a m e  
In  r e s p o n s e  to Its  c a ll f o r  p u b lic  c o m m e n t  o n  th e  r e tu r n  o f  m a r in e  
m a m m a l  m a n a g e m e n t  to th e  s ta te .  I t  p o in ts  o u t  w h y  m a n a g e m e n t  b y  th e  
s ta t e  w o u ld  b e  b e n e fic ia l to th e  N a tiv e s  n o w  h u n t in g  th e s e  sp e c ie s , a ll 
o th e r  A la s k a n s  a n d  th e  m a r in e  m a m m a l  p o p u la t io n s  th e m s e lv e s .

Editor

MMPA: A
Conservation
Failure
Dear Sirs:
Y o u  have requested public c o m m e n t  
on the possible return of marine 
m a m m a l  m a n a g e m e n t  to the state 
of Alaska. Here are m y  views on this 
important issue:

In 1972, when, under the Marine 
M a m m a l  Protection Act the federal 
government seized control of marine 
m a m m a l s  from the states. Alaska 
had within its waters a n d  under 
state m a n a g e m e n t  about 2 million 
individual marine m a m m a l s  of 10 
species —  polar bear, sea otter, sea 
lion, harbor seal, ringed seal, ribbon 
seal, bearded seal, spotted or largha 
seal, walrus and beluga whale.

N o t o n e  o f  th e s e  s p e c ie s  w a s  
th r e a te n e d , e n d a n g e r e d  or  
o v e r h u n te d . A ll  w e re  p r o te c te d  b y  
s o u n d  c o n s e rv a tio n  r e g u la tio n s .

Alaska immediately requested 
return of m a n a g e m e n t  of its marine 
m a m m a l s ,  and since 1973 hundreds 
of thousands of tax dollars have 
been spent in that effort.

T h e  federal government's 
stewardship of Alaska's marine 
m a m m a l s  has been a failure:
“benign neglect" is the best that 
can be said for it.

Since 1973, two federal agencies 
have been responsible for these 
animals: the U.S. Fish and Wildlife 
Sendee for polar bear, sea otter and 
walrus, and the National Marine 
Fisheries Service for the other seven 
species. Eac h  agency has its o w n  
m a n a g e m e n t  philosophy and neither 
has had m o n e y  to do m o r e  than 
token research. T e r m s  of the M M P A  
largely preclude reasonable 
m a n a g e m e n t  by  these agencies.

T h e  federa l governm en t 
did no t replace the  exce llen t 
m a rin e  m a m m a l research  
and  m anag em en t program of 
the  sta te .
T h e  polar bear population is 

stable. Last year (1984) Alaska 
Eskimos killed at least 135 female 
polar bears —  the highest k n o w n  
figure for an annual kill of that sex. 
This is bad m a n a g e m e n t ,  and 
potentially harmful for the species. 
F r o m  1961-72, under state 
man a g e m e n t ,  w h e n  female polar 
bears with cubs, and cubs, were 
protected, the annual Alaska female 
polar bear kill averaged only 65.

T h e  sea otter has reached peak

n u m b e r s  In s o m e  island areas, and 
die-ofis have occurred —  a waste. In 
other areas it has continued to 
prosper, especially where it had 
been transplanted by the state of 
Alaska before the M M P A .  S o m e  
populations are d a m a g i n g  valuable 
fisheries, including a Dungeness 
crab fishery in Prince William 
Sound.

Harbor seals are in serious 
conflict with commercial fishermen 
in s o m e  areas. T h e y  are decreasing 
in the Gulf of Alaska.

S e a  lions are also in serious 
conflict with commercial fishermen 
in s o m e  areas. This species is 
decreasing in the Aleutians.

Bering a n d  Chukchi Sea ice seal 
n u m b e r s  —  ringed, ribbon, bearded, 
largha —  are stable.

W a l r u s  n u m b e r s  peaked at 
280,000 in 1980, which exceeded 
the carrying capacity of the Bering 
Sea. T h e  species is n o w  declining: 
basically, they're starving.

Wasteful an d  essentially 
commercial hunting of walrus for 
ivory alone is c o m m o n  in the Bering 
Sea, contrary to terms of the M M P A :  
the act prohibits waste. In 1980 a 
Fish and Wildlife Protection trooper 
told m e  he had seen headless walrus 
piled up  to three deep along a 
100-mile stretch of the Bering Sea 
coast —  animals that had been shot 
and the heads removed by Eskimo 
hunters for the ivory.

This valuable resource deserves 
better treatment.
Beluga whale n u m b e r s  are 

probably unchanged.
In s u m m a r y ,  Alaska's marine 

m a m m a l  populations were generally 
healthier an d  better balanced under 
state management.

Neglect of our marine m a m m a l s  
since the M M P A  has cost Alaska 
millions of dollars, and the balance 
of s o m e  stocks (walrus, sea lion, sea 
otter) has deteriorated so that years 
of careful m a n a g e m e n t  will be 
needed to return t h e m  to p r e - M M P A  
health.

M arine m a m m a ls  are a 
renewab le resource  of great 
va lue tha t requ ire  
m anagem ent: they ca nno t be 
ignored.

M a n a g e m e n t  includes harvest of 
surplus stocks, control of animals 
where conflicts exist with valuable 
fisheries, a nd protection where 
stocks are low. N o n e  of these 
techniques has been used with our 
marine m a m m a l s  for 12 years.

20 ALASKA* magazine March 1985  / TH E  M ILEPOST*: A MUST FOR NORTH COUNTRY T R A V E L " -
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pot buoys, which results in loss of 
valuable crab pots.

In 1975, Islieb estimated that such 
losses exceeded $1 million annually, 
statewide.

These losses could be considerably 
reduced by harvest of surplus 
marine m a m m a l s .

S in ce  1973, by m y  crude  
ca lcu la tio ns, A la ska  ha s  lost 
a t lea st $45 m ill io n  because  
of lo ss of contro l of its  
m a rin e  m a m m a ls . , •

In N o v e m b e r  1984, the U S F W S  in 
Alaska said in a position statement, 
", .. that m a n a g e m e n t  of the polar 
bear, walrus, a n d  sea otter should 
be returned to the state of Alaska."

Reasons given were:
1. T h e  M M P A  places restrictions 

u p o n  the federal government that 
Impedes sound m a n a g e m e n t  [of 
Alaska’s marine mammalsj.
2. Under the M M P A ,  harvest of a 

marine m a m m a l  cannot be 
restricted b y  federal action until 
stocks have been found to be 
depleted, a nd then only after 
lengthy hearings before an > ■
administrative law judge.

3. U n der state control. Alaska 
would be able to regulate harvest 
b e fo re a stock b e c omes depleted —  
which would not require hearings.

4. T h e  state of Alaska has an « 
established history of high quality 
research a nd m a n a g e m e n t  of marine 
m a m m a l s .

5. Legislative history of the M M P A  
and a m e n d m e n t s  consistently has 
s h o w n  the intent of Congress to be 
for return of marine m a m m a l  
m a n a g e m e n t  to the states.

T h e  fight for statehood revolved 
around two primary issues:
Alaskans wanted to be able to vote 
for the president, and w e  wanted to 
be able to m a n a g e  our o w n  fish and 
game. Despite the reality of 
statehood, the federal government 
has been responsible for our huge 
an d  valuable sea m a m m a l  i.
populations for the last 12 years, 
a nd the results have been similar 
to those that helped to create 
the thirst for statehood —  V

mismanagement-of Alaska’s «r. 
valuable wildlife.

W e  should immediately m a k e  
every effort to return marine 
m a m m a l  m a n a g e m e n t  to Alaska.
O u r  marine m a m m a l s ,  a n d  all 
Alaskans, will benefit.

J i m  Rearden 
Outdoors Editor 
A L A S K A ® magazine

ALMANAC* HAS ALMTHE

This photograph w as hand-delivered to Outdoors Editor J im  Rearden by a sta te  
Fish and  Wildlife Protection trooper who said the photographer was a "private, bu t 
Irate, citizen who Is not an  em ployee o f  any s ta te  agency. He w ishes to rem ain  
anonymous."

T he m essage with the photograph Indicated the p icture w as taken In Ju n e  1981. 
near Nome. "A t the tim e ,"  said the message, "s ix  boats were ‘subsistence hun tin g ' 
ou t o f  Nome. There were 19 w alrus on this Ice flo e  and  they had been killed w ith  
au tom atic  weapons. O nly the ivory and  the ooslks Isold In souvenir shopsj had  
been removed. Then each carcass had a wedge-shaped 'vent' cu t in the back to 
Insure th a t the carcass w ould s in k  w ith  no evidence o f  the killing left beh ind ."

A w alrus pup , orphaned and  left to starve after Its m other w as destroyed, raised  
Its head  In the m idst o f th is grisly scene Just as the photographer snapped  the 
picture.

A d u lt w alrus v.an weigh 2,000 pounds or more, and the m ea t is edible.

detrimental impact on the polar bear 
population.

Guided hunts for walrus were 
starting to b e c o m e  an important 
income producer for Alaska prior to 
the M M P A .  These hunts gave a 
substantial boost to the e c o n o m y  of 
northwest Alaska, with no 
detrimental Impacts to the resource.

Prior to the M M P A  the European 
market bought annually from 
Alaskans between 8,000 a nd 10,000 
sealskins, a n d  4,000 to 6,000 sea 
lion (pup) hides. These were surplus 
animals, a n d  their loss did not affect 
the stocks as a whole. Annual value 
to Alaskans w a s  about $300,000.

M u c h  d a m a g e  is occurring to 
commercial fishermen's gear by 
uncontrolled populations of seals 
and sea lions. Pete Islieb, a Cordova 
fisherman, and former m e m b e r  of 
the Alaska Board of Fisheries, 
testified that loss to fishermen from 
sea m a m m a l s  in Prince William 
S o u n d  alone exceeded $100,000 (in 
1974). T h e  animals destroy nets, 
d a m a g e  fish caught in nets so they 
are unmarketable, and destroy crab 

r-

T h e  M M P A  allows only Alaska's 
Eskimos, Indians a n d  Aleuts to hunt 
marine mamals. For these people 
there is no bag limit, no closed 
season and no protection of females 
with young.

Sale of r aw skins a n d  r a w  Ivory is 
prohibited.

Prior to the M M P A  10 percent to 
14 percent of the gross income of 
s o m e  E s k i m o  villages w a s  from sale 
of raw seal skins. H o w a r d  Ness, a 
National Marine Fisheries Service 
economist, ca’culated in 1975 that 
the Alaska Native e c o n o m y  lost 
m o r e  than $500,000 In 1973-74 
alone because of loss of these sales.

Nonresident hunters paid Alaskan 
guides $3,000 to $5,000 for a polar 
bear hunt prior to the M M P A ,  for an 
annual average (1961-72) kill of 
259 mostly male polar bears. This 
m e a n s  that Alaskans received mor e  
than $1 million annually from 
guiding fees for polar bear hunts 
prior to the M M P A .  In addition, 
these hunters spent m o n e y  in 
Alaska for travel, food, lodging and 
other items. There w a s  no



RIC DAVIDGE

Here is the latest information 

on the marine mammal program 

in Alaska. You will notice 

some questions being raised 

regarding the impacts of 

subsistence on walrus, polar 

bears. Hope this answers the 

questions you have raised.

Ric
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

MARINE MAMMAL PROTECTION ACT

Report of the Department of the Interior

The Marine Mammal Protection Act of 1972, as amended (16 U.S.C. 
1351-1407, 86 Stat. 1027, (1972), 95 Stat. 979 (1981)) states in 
section 103(f) that "Within six months after the effective date 
of this Act (December 21, 1972) and every twelve months 
thereafter, the Secretary shall report to the public through 
publication in the Federal Register and to the Congress on the 
current status of all marine mammal species and population stocks 
subject to the provisions of this Act. His report shall describe 
those actions taken and those measures believed necessary 
including, where appropriate, the issuance of permits pursuant to 
this title to assure the well-being of such marine mammals."

The responsibility of the Department of the Interior is limited 
by section 3(11)(B) of the Act to those mammals that are members 
of the orders Carnivora (polar bear, sea otter and marine otter), 
Pinnipedia (walrus), and Sirenia (manatee and dugong). 
Accordingly, published herewith is the report of the Department 
of the Interior for the period January 1, 1984, to December 31, 
1984, on the administration of the Act with regard to 
those mammals.

Issued at Washington, D.C., dated MAY 2 8 1985

Acting Associate Director
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INTRODUCTION

AUTHORITY

The passage of the Marine Mammal Protection Act of 1972, hereafter 
referred to as the Act or MMPA, gave the Department of the Interior 
responsibility for manatees, polar bears, walruses, sea and marine 
otters, and dugongs. The Fish and Wildlife Service (FWS or 
Service) is responsible for managing the marine mammals in the 
Department of the Interior and for enforcing the moratorium on 
taking and importing marine mammals and marine mammal parts.

The FWS administers requests for waiving the moratorium and for 
the return of management authority to States, issues permits, 
conducts research programs, enforces provisions of the Act, 
publishes rules and regulations to manage marine mammals, 
cooperates with the States, and participates in international 
activities and agreements. In addition, the Service lists and 
delists species as endangered or threatened and undertakes other 
Endangered Species Act (ESA) related responsibilities and 
maintains a close working relationship with the Marine Mammal 
Commission (MMC) and its Committee of Scientific Advisors.

General information on distribution and migration, abundance and 
trends, general biology, ecological problems, allocation 
problems, regulations and research can be found in the 1979 
annual report. Thus, it is not repeated here. There were no 
significant changes during this report period in the status of 
any of the species of marine mammals whose management is the 
Service's responsibility.

SPECIES LIST

Species List and Status of Marine Mammals With FWS 
Jurisdiction Under the Marine Mammal Protection Act 

and the Endangered Species Act

__________Species___________  Marine Mammal
Scientific Name Common Name Protection Act

Ursus maritimus Polar bear Yes
Enhydra lutris

lutris Sea otter-Alaska Yes
Enhydra lutris

nereis Sea otter-Southern Yes
Lutra felina Marine otter Yes
Odobenus rosmarus Walrus Yes
Dugong dugon IJugong Yes
Trichechus

manatus West Indian manatee Yes
Trichechus

inunguis Amazonian manatee Yes
Trichechus

senegalensis West African manatee Yes

Endangered 
Species Act

No

No

Threatened
Endangered

No
Endangered

Endangered

Endangered

Threatened

1



Polar bear. U.S. Fish and Wildlife Service photo by Jim Brooks.

APPROPRIATIONS

The most recent funding authorization by Congress for the Service 
was under Section 114 of the amended MMPA (16 U.S.C. 1361-1407, 86 
Stat. 1027 (1972); 95 Stat. 979 (1981) for fiscal year (FY) 1984; 
and 98 Stat. 440 (1984) for FY 1985 through 1988). The calendar 
year (January 1, 1984 - December 31, 1984) covered by this report, 
however, overlaps FY 1984 and FY 1985, and funds authorized 
(Auth.) and appropriated (Appr.) for both fiscal years are shown 
below (in $000).

Reporting Year Funding (January 1 to December 31, 1984)

MMPA Section 114 
Auth. Appr.

FY 84 $2,000 $1,249
FY 85 $2,500 $1,292

2



The funding breakdown is as follows (in $000)r

Actual Projected
FY 84 FY 85

Marine Mammal Protection Act

Research and Development
Alaskan sea otter $ 73 $ 50
Walrus 18 15
Polar bear 303 252

Total Research $ 394 $ 317

Management
Permit activities $ 25 $ 25
Law enforcement activities 465 456
Other management activities 365 494

Total Management $ 855 $ 975

MMPA Grand Total £1 ,249 £i ,292

Endangered Species Act

Section 6 (Grants-to-States)
California - Sea otter $ 93 $ 53
Florida - Manatee 15 120

Total Section 6 $ 108 $ 173

Section 15
Research and Development

Endangered/threatened otters $ 244 $ 271
Manatee 262 379
Monk seal 0 2

Total Section 15 Research $ 506 $ 652

Management
Endangered/threatened otters $ 171 $ 269
Manatee 117 114
Monk seal 1/ 25 25

Total Section 15 Management $ 313 $ 408

ESA Grand Total $ 927 $1.233

1/ Although the National Marine Fisheries Service (NMFS) has
primary responsibility for the monk seal, the species utilizes 
a National Wildlife Refuge, thereby becoming a management 
responsibility of the FWS pursuant to the National Wildlife 
Refuge System Administration Act of 1966 (16 U.S.C.
668dd-668ee).
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OUTER CONTINENTAL SHELF (OCS) OPERATIONS 
AND ENVIRONMENTAL STUDIES

The Service participates in the Department's OCS Minerals Leasing 
and Development Program primarily by providing advice, input and 
review at various decision stages. The Service provides technical 
expertise on the management of fish and wildlife resources and the 
habitats on which they depend. During the report period, the 
Service participated in several lease sales and suggested 
protective measures for the appropriate marine mammal species.

During 1984, the Department held six oil and gas lease sales in the 
following locations: Eastern Gulf of Mexico (Sale 79, 1/5/84);
Navarin Basin (Sale 83, 4/17/84); Central Gulf of Mexico (Sale 81, 
4/24/84); Western Gulf of Mexico (Sale 84, 7/18/84); Diapir Field 
(Sale 87, 8/22/84) and Southern California (Sale 80, 10/17/84). 
Deletions and prohibitions in various lease areas continue to offer 
protection to marine mammals under the jurisdiction of the Service.

SUMMARY OF 1984 P R O GRAM

RESEARCH AND DEVELOPMENT

The Division of Biological Services managed a group of studies 
for the Minerals Management Service (MMS) in support of OCS 
leasing known as "ecological characterizations." This ecological 
information base assists in comprehensive coastal resource 
planning and management. Each characterization contains a 
narrative section on important marine mammal species in the 
region, their distribution, migration routes, and habitat 
preferences and requirements.

The Ecological Characterizations for the Caloosahatchee River/Big 
Cypress Watershed, on the southwest coast of Florida, was 
published. In addition, characterizations of the Tampa Bay 
Watershed, in southwest Florida, and the Big Bend and Panhandle 
areas in northwest Florida, are in preparation. The Florida 
Ecological Atlas, a companion document to the Ecological 
Characterizations, contains maps showing the critical habitat of 
endangered marine mammals and information on species abundance and 
habitat preferences in a narrative accompanying the maps. These 
documents map the critical habitat of endangered marine mammals 
and discuts species abundance and habitat preferences in a 
narrative accompanying the maps. Southwestern Florida was mapped 
in 1984, and similar atlases for northwestern Florida and Tampa 
Bay are nearing completion.

The Marine Mammal Section of the Denver Wildlife Research Center 
(DWRC) and the Alaska Fish and Wildlife Office of Research are 
responsible for carrying out research under the MMPA. Eirphasis 
has been given to determining the ecological effects of human 
activities related to development and exploitation of the marine 
environment on marine wildlife and ecosystems.

4



Research conducted by the Service or under contract during FY 84
is summarized below.

Service Conducted Research

1. Polar bear
a. Determine distribution, timing and importance of polar 

bear maternity denning in Alaska.
b. Determine distribution and movement patterns of Alaskan 

polar bears.
c. Determine biological parameters of polar bears of the 

western and northern populations.

2. Sea otter and marine otter
a. Determine annual and seasonal distribution, abundance and 

composition of populations of sea otters and other marine 
mammals of Prince William Sound, Alaska.

b. Provide .the biological basis for determining Optimum 
Sustainable Population (OSP), estimating sustainable 
yield, delineating stocks, and for identifying factors 
important to effective zonal management of sea otters in 
southeastern Alaska.

c. Determine the abundance, size and status of southern sea 
otter populations.

d. Determine the physiology, behavior and life history of 
sea otters in California.

e. Determine the interactions between southern sea otters and 
nearshore communities.

f. Determine the status of the marine otter.

3. Walrus
a. Evaluate areas for potential use for population 

assessment, investigate hauling out patterns, and 
determine basic biology of walruses on hauling grounds.

4. Hawaiian monk seal
a. Determine the status of the Hawaiian monk seal.

5. Manatee and dugong
a. Determine the st&cus, distribution, movements and 

population biology of all taxa of sirenians.
b. Determine basic reproductive and behavioral characteristics 

of the West Indian manatee.
c. Determine ecosystem relationships of the West Indian 

manatee.
d. Determine causes of mortality and conduct biological 

studies on materials salvaged from carcasses of the West 
Indian manatee in the U.S. and Puerto Rico.

Contracted Research*

1. San Nicolas Island ecological study. Principal investigator: 
W. Doyle, University of California ($53,000 ESA Section 15 
funds).



2. Initial studies of radiotelemetry implants in California sea
otters. Principal investigator: D.B. Siniff, University of
Minnesota ($11,300 ESA Section 15 funds).

3. Marine ecosystems and habitats with specific reference to
manatee salvage and mortality. Principal investigator: D.
O'Dell, University of Florida ($20,000 ESA Section 15 funds).

4. Public awareness of the status of the manatee and problems 
associated with boating and diving activities in the vicinity 
of manatees. Florida Department of Natural Resources 
($15,000 ESA Section 6 funds).

5. Preparation of the draft Environmental Impact Statement (EIS)
on the translocation of southern sea otters. Cooperative 
Agreement. Principal investigator: W. Doyle, University of
California-Santa Cruz ($170,000 ESA Section 15 funds).

6. Sea otter studies: mortality causes; salvage and necropsy;
and observation of incidental take. Cooperative Agreement. 
Principal investigator: R. Hardy, California Department of
Fish and Game ($53,000 ESA Section 6 funds).

7. Determine feasibility of regulating movement of sea otters; 
improve capture techniques. Cooperative Agreement.
Principal investigator: R. Hardy, California Department of
Fish and Game ($40,000 ESA Section 6 funds).

ENFORCEMENT

The Service's Division of Law Enforcement investigates known, 
alleged or potential violations of the Act involving illegal take 
or importation of marine mammals or their products for which the 
FWS is responsible. In addition, it assists the National Marine 
Fisheries Service (NMFS) by making apprehensions and conducting 
investigations in cases involving species under that agency's 
jurisdiction. Results of these efforts are referred to NMFS for 
its consideration and appropriate action. However, under a NMFS/ 
Service memorandum of understanding, the Service retains 
authority over those investigations that involve endangered 
marine mammal species. Violations are referred to the 
Department's Office of the Solicitor for civil action or to the 
Department of Justice for criminal action.

Seventy-five marine mammal investigations were pending as of 
January 1, 1984, and Service agents initiated three hundred and 
twenty-one new investigations during 1984. A total of one 
hundred and eighty-three marine mammal investigations were closed 
during the year, leaving two hundred and thirteen investigations 
remaining in a pending status as of December 31, 1984.

Records to date indicate that in 1984 forty-six cases were filed 
in criminal court and ninety cases were filed civilly.
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Undercover investigations continued to be the primary method of 
detecting violations of the MMPA, particularly in the illegal 
commercialization of raw parts. However, surveillance of 
haul-out areas and overt law enforcement operations on the 
hunting grounds also proved important.

During the spring of 1984, near Cape Seniaven on the Alaska 
Peninsula, six fishing boats were observed harassing and shooting 
walrus. No attempts were made tc retrieve any of the walrus. 
Several days later, search warrants were served on all of the 
boats, resulting in the seizures of firearms used in the 
shootings. Civil penalty proceedings have been initiated against 
all of the captains.

A search warrant was served on the fishing vessel Invader after 
reports that crew members had purchased raw walrus ivory from the 
Natives at Mekoryuk, Alaska. A quantity of raw ivory was seized. 
Criminal charge were filed in U.S. District Court, Anchorage, 
Alaska, on three’of the crew members. All pled guilty and 
received fines and probated sentences.

In a joint investigation with the NMFS, an Alaskan Native 
resident of Anchorage purchased a raw polar bear hide in Barrow, 
Alaska, and agreed to sell it to an undercover agent for $3,000.
He also sold raw seal skins to the undercover agent. Prosecution 
is pending.

An informant notified FWS Special Agents that an Alaskan Native 
had offered to sell him eight sea otter hides for $1,500 each.
The informant and a Special Agent met the Native at an Anchorage 
tannery and m^de a down payment on the hides. The tannery, which 
was not registered to handle sea otters, was later searched and 
seventeen sea otter hides were seized. Criminal charges have 
been filed against the Native and civil penalty proceedings filed 
against the tannery.

A non-Native Anchorage resident and a resident of Wales, Alaska, 
were arrested in Anchorage when they agreed to sell three polar 
bear hides and raw walrus ivory to undercover agents. The hides 
and ivory were seized. Both subjects pled guilty and served jail 
sentences; no fines were inposed because of their inability to pay.

A l a s k a  Enf orc e m e n t  S u mmary

1. Active investigations:
a. Walrus 27
b. Polar bear 11
c. Sea otter 3

A la s k a  Law  E n fo rc e m e n t  A c t io n s

7



2. Closed investigations:
a. Walrus 2
b. Polar bear 1
c. Sea otter 1

3. Cases submitted for civil penalty:
a. Walrus 11
b. Polar bear 1
c. Sea otter 1

4. Civil penalties:
a. Eleven people involved in $27,100 of penalties, and 

forfeiture value of $2,450; 350 hours of community 
service.

5. Criminal penalties:
a. Three people involved in six months jail time.
b. Fines assessed total $2,475.

PERMITS AND REGISTRATIONS

Other than providing an exemption for the nonwasteful take of 
nondepleted marine mammals by Alaskan Natives for subsistence or 
handicraft purposes, the MMPA generally prohibits the take or 
import of marine mammals and marine mammal products although 
exceptions may be made under permit for scientific research or 
public display. These permits may be issued only if it is 
determined by the Service that there will be no adverse effects 
on the health and well-being of the marine mammal species, 
populations and their marine ecosystems. Registered agent 
permits are issued to authorize the buying or selling of raw 
marine mammal parts or products by non-Alaskan Natives (i.e., 
persons other than Alaskan Indians, Eskimos or Aleuts) or to 
enable marine mammal hides to be tanned to facilitate trade of 
these products among Alaskan Natives.

During 1984, nine permits for scientific research were issued; one 
was subsequently cancelled by the FWS. Seven permits were issued 
for the import and. public display of a total of nine captive born 
polar bears, two for the capture and export of eight Alaskan sea 
otters, and one permit was issued for the import and display of 14 
Inuit crafted walrus artifacts. One application for the import 
and public display of a wild polar bear cub was denied. Ten 
registered agent permits were issued. The following is a brief 
description of permit actions taken in 19°*..

Scientific Research Permits

PRT-684532, U.S. Fish and Wildlife Service, San Simeon,
California, issued for the period 10/15/84 through 10/31/87 to 
conduct research on West Indian manatees within the U.S. and 
Puerto Rico including: (1) radio tag and/or tetracycline mark;
(2) attach peduncle tags or free-floating tether tags; (3) tail
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notch free ranging, human-accustomed animals; (4) freeze brand 
injured and rescued animals; (5) carry out non-harmful studies on 
rehabilitation; (6) collect dead and injured animals; and (7) 
export parts from salvaged dead animals for further research.

PRT-672624, U.S. Fish and Wildlife Service, Derver, Colorado, 
issued for the period 2/16/84 through 12/31/84 to conduct 
research by capturing 27 southern sea otters on the California 
coast from Rugged Point to Cambria including: (1) tag and
release animals over 15 pounds for future monitoring; (2) 
immobilize animals using ^entanyl, or Fentanyl and Azaperone in 
order to take 20cc blood samples; and (3) salvage animals that 
die or are found dead and collect biological samples, or aid and
care for sick or injured animals.

PRT-672629, K e r r y  Foresman, U n i v e r s i t y  of Montana, Missoula,
Montana, issued for the period 2/9/84 through 6/30/86 authorizing 
the import of 30.0 polar bear blood samples per year from Canada for 
research.

PRT 2-9931, Richard N. Silverstein, M.D., Staten Island, New York, 
issued for the period 3/2/84 through 12/31/84 to xill one adult
polar bear in northwestern Alaska in order to collect various
samples for biomedical research concerning vitamin A adaptations 
in bears and possible relevance to humans. A bear was not 
collected and the permit was cancelled on 5/10/84 at the 
permittee's request.

PRT-681784, Dr. John Fletemeyer, N o v a  University, Dania, Florida, 
issued for the p e r i o d  8/31/84 through 8/31/86 to conduct research 
on West Indian m a n atee s in southeastern Florida including the use 
of side-scan sonar to detect manate e movements and close range 
photography.

PRT 2-10022, Sea World Inc., San Diego, California, issued for 
the p e r i o d  5/23/84 through 5/3i/86 to take one southern sea otter 
from the California coast between Santa Cruz and Pismo Beach for 
researc h purposes.

PRT-678319, Dr. Donald Siniff, U n i v e r s i t y  of Minnesota, Minneapolis, 
Minnesota, issued for the p eriod  6, //84 through 11/30/87 to conduct 
research on up to 150 Alaskan sea otters in P rince W i l l i a m  Sound, 
Alaska. Ac tivi t i e s  include capture, anesthetization, flipper 
tagging, blood sampling, tooth ex tra c t i o n  and implanting radio 
transmitters on up to 100 animals (no mo re than 50 in one year), of 
which 50 will be tagged with temple tag transmitters.

PRT-688234, Dr. Donald Siniff, University of Minnesota,
Minneapolis, Minnesota, issued for the period 12/20/84 through 
12/31/87 to capture* up to 100 southern sea otters from the 
California coast in the vicinity of the Santa Maria River and Ano 
Nuevo Island for the purpose of implanting radio transmitters.
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PRT-681844, All-Union Scientific Institute of Fisheries and 
Oceanography, Moscow, USSR, issued for the period 11/7/84 through 
12/31/85 to take by killing: 200 Pacific walrus, 200 ribbon
seals, 200 largha seals, 100 ringed seals, 300 bearded seals and 
100 Steller sea lions in the southeastern Bering Sea during a 
joint USA-USSR expedition. Research is for the purpose of 
studying the abundance, distribution and dynamics of rookeries 
under ice conditions, as well as the age/sex composition and 
reproductive capacity of walrus, ice seals and sea lions.

P ublic D i s p l a y  Permits

P R T  2-11389, Tulsa Zoological Park, Tulsa, Oklahoma, issued for 
the p e r i o d  6/18/84 through 6/30/85 for the import and public 
d i s p l a y  of two captive-born polar bears for the M o s c o w  Zoo, 
Moscow, USSR.

PRT-679263, Morris M u s e u m  of Arts and Science, Convent, N e w  
Jersey, issued for the p e riod 6/29/84 th rough 6/29/85 for the 
import and public d i s p l a y  of 14 Inuit crafted artifacts made in 
wh o l e  or in part from walrus material.

PRT-682196, funshine International Aquarium, Tokyo, Japan, issued 
for the period 9/4/84 through 12/31/84 for the capture and exporr. 
of one male and three female Alaskan sea otters from Alaska for 
public display.

PRT-682207, M a t s u s h i m a  Aquarium, Miyagi, Japan, issued for the 
p e r i o d  9/4/84 through 12/31/84 for the capture and export of one 
male and three female Alaskan sea otters from Alask a for public 
display.

PRT-683050, Detroit  Zoo, Royal Oak, Michigan, issued for the 
p e r i o d  9/17/84 through 9/30/85 for the import of one captive-born 
female polar bear from the Ruhr Zoo, West Germany, for public 
display.

PRT-683054, Detroit Zoo, Royal Oak, Michigan, issued for the 
period 9/17/84 through 9/30/85 for the import of one female 
captive-born polar bear from the Kolmarden Zoo, Sweden, for 
public display.

PRT-684744, Milwaukee Zoo, Milwaukee, Wisconsin, issued for the 
period 10/17/84 through 10/17/85 for the import of one female 
captive-born polar bear from the Ruhr Zoo, West Germany, for 
public display.

PRT-679058, Detroit Zoo, Royal Oak, Michigan, issued for the 
period 6/25/84 through 6/30/85 for the import of one captive-born 
female polar bear from the Skansen Zoo, Stockholm, Sweden, for 
public display.
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PRT-684998, Cincinnati Zoo, Cincinnati, Ohio, issued for the 
period 10/23/84 through 10/31/85 for the import of one male and 
one female captive-born polar bear from the Baby Zoo, Wengst,
We s t  Germany, for public display.

PRT-684019, Milwaukee Zoo, Milwaukee, Wisconsin. This application 
to import one wild, orphaned polar bear cub for public display was 
denied on the basis of pertinent regulations prohibiting the 
import of any marine mammal that was nursing at the time it was 
removed from the wild except for research purposes.

PRT-683815, San Francisco Zoo, San Francisco, California, issued 
for the p e r i o d  12/21/84 through 12/21/85 for the import of one 
polar bear from the Manitoba, Canada, D e p a r t m e n t  of Natural 
Resources, for public display.

Re g i s t e r e d  A g e n t  Permits

PRT-671391, Frontier Tanning Company, Anchorage, Alaska, for the 
period 1/6/84 through 10/31/85.

PRT-671182, Jack Coughlan, Anchorage, Alaska, for the period 
1/1/84 t h rou gh 12/3/85.

PRT-672258, J erry Austin, St. Michael, Alaska, for the period 
2/1/84 through 1/31/86.

PRT-673154, Wilderness Taxidermy, Tok, Alaska, for the period 
2/23/84 through 2/28/86.

PRT-680927, Ko d i a k  Taxidermy, Kodiak, Alaska, for the period 
8/8/84 through  7/31/86.

PRT-68.1597, G e o r g e  Kritchen, Cordova, Alaska, for the period 
8/24/84 through 8/31/86.

PRT-683423, N e w  M e t h o d  Fur Dressing Company, San Francisco, 
California, for the period 9/21/84 through 2/28/85.

PRT-683754, N o r t h l a n d  Furs, Kasilof, Alaska, for the period 
9/27/84 t h rou gh 9/30/86.

PRT-683953, A rctic Harvest Exports, Point Hope, Alaska, for the 
p e r i o d  10/4/84 through 9/30/86.

PRT-675131, Fickes Taxidermy, Anchorage, Alaska, for the period 
4/6/84 through 3/31/86.
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INTERNATIONAL A C T IV IT IE S

The Service's international efforts to conserve marine mammals 
and their habitats are an important component of its overall 
efforts to achieve the objectives of the MMPA. The following 
describes the principal international activities carried out by 
the Service during the report period.

Excess Foreign Currency Program

During this report period, the Service received no new congressional 
authorizations for use of excess foreign currencies. However, the 
Service continued work in Egypt, Pakistan, and India using carryover 
funds authorized in previous years. These authorizations were 
requested under Section 8 of the Endangered Species Act, which 
allows such funds to be expended on projects deemed by the Secretary 
of the Interior to be necessary for the conservation of endangered 
or threatened species.

The Service has continued to collect information on the effects 
of oil pollution on marine organisms in the Persian Gulf as a 
result of the Iraq-Iran war. Monitoring is difficult because of 
the war situation, allowing no direct on-the-spot research.

The establishment of a park area at Ras Mohamed in the Red Sea has 
allowed the Egyptian Wildlife Service to station two personnel at 
the town of Shar.u El-Sheikh. Part of their activities include 
monitoring of the dugong population in that area.

US-USSR Environmental Agreement; Marine Mammal Project

In partnership with the NMFS, the Service cooperates with the 
USSR Ministry of Fisheries and USSR Academy of Sciences in an 
extensive program of laboratory research and joint survey 
expeditions to foster the conservation and management or marine 
mammals of importance to both countries. During 1984 American 
and Soviet scientists took part in five exchanges totaling 11 
man-months, all under the auspices of the bilateral US-USSR 
Environmental Agreement.

In March and April, two Soviet delegations visited the United 
States to take craniological measurements in the pinniped 
collections of several natural history museums, and to analyze 
cetacean odontocete data and color morphometries of harbor seals.
At _ .a same time, an American biologist travelled to the Taviet 
Union to continue studies of parturition marks in sperm whale 
teeth.

Activities during the second half of the year included a September 
sea otter workshop in Nakhodka, USSR, at which five Americans 
presented papers, and a joint walrus survey cruise in the Bering 
Sea (November-December) aboard the USSR vessel, "Zakharovo," in 
which four Soviet and three American specialists participated.
Data were gathered on physical condition, reproduction, feeding
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habits, diseases and contaminant levels. Copies of the final report 
are available from the Service's Office of International Affairs, 
18th and C Streets, N.W., Room 2441, Washington, D.C. 20240.

STATUS REPORTS 

Reporting and Sealing Regulations

As previously authorized by Congress, the Service began to 
develop mandatory marking, tagging and reporting (formally 
referred to as reporting and sealing) regulations for polar bear, 
walrus and sea otter harvested by Alaskan Natives for subsistence 
or handicraft purposes. The intended effect of this action is to 
assist the Service in monitoring the harvest of polar bear, 
walrus and sea otter, and in obtaining essential biological data 
needed to manage properly these marine mammal species or stocks. 
The action is also intended to help in controlling the illegal 
take, trade and transport of specified raw marine mammal parts. 
The planned implementation will be in FY 86.

">olar bear with kill on the Arctic National Wildlife Refuge. 
U.S. Fish and Wildlife Service photo by Dave Olson.
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P o la r  B e a r

The current status of the polar bear in Alaska has not been 
definitively determined but is believed to be stable, and 
possibly at a level lower than earlier predicted. Polar bears 
are well distributed throughout their historical range. Recent 
estimates by various researchers on the numbers of polar bears in 
Alaska range from a low of 3,000-5,000 to a high of 9,500.
Although the comparison of these various popula t i o n  es timates is 
not pos sible because  they were d e rive d by using d i f f e rent methods, 
it is g e n e r a l l y  agreed that the population  c u r r ently appears to be 
stable and p r o b a b l y  has not d e c l i n e d  in recent years. Information 
needed to establish accurate p opulation  levels and trends, 
however, is not c u r r ently available. Future w o r k  on polar bear 
movements, p r o d u c t i v i t y  and survivabil ity is requi red before more 
definitive p o p u l a t i o n  estimates or indices can be established.

Under the Act, only Alaskan Natives are, at present, allowed to 
harvest polar bears legally for subsistence or handicraft purposes. 
The Act further provides that such taking can be done without 
regard to the number, age, sex, reproductive condition or time of 
year unless the species is declared depleted. Polar bears are 
generally taken when available throughout the fall, winter and 
spring seasons. Very few Alaskan Natives hunt specifically for 
polar bears. Most animals are taken close to villages during the 
course of seal hunting or other activities, but the 1984 season 
may have been an exception to this general rule.

R e c e n t  estimates on the number of polar bears taken are b ased on 
harvest surveys co nducted by the A la ska Depar t m e n t  of Fish and 
Game (ADF&G) through the 1979 h a rve st season and, most recently, 
by the FWS. However, because compliance to h a rvest surveys has 
been on a v o l u n tary basxs, data collected should be consi d e r e d  as 
the m i n i m u m  take.

During the 1983/84 h a rvest period, a m i n i m u m  of 283 bears were 
taken by hunters f r o m  15 villages (Table 1). This represents a 
r e cor d number of bears taken for s u bsist ence purposes. It 
coincides with the e x t r emely h eavy ice c ond itions which p e r s i s t e d  
throughout the Chukchi and Bering Seas during the fall and winter 
periods. P r e l i m i n a r y  estimates indicate the harvest was com posed 
of 55.7 pe r c e n t  males, 33.6 pe rcent females and 10.7 p e r c e n t  of 
the animals with sex not reported. As in p r e v ious years, about 
79 pe r c e n t  of the bears were taken in the w e s t e r n  sector and 25 
pe r c e n t  in the northern sector. S n o w  machines wer e used as the 
p redominant  mode of transportation  for hunting. Hunting was 
conce n t r a t e d  near villages and along coastal areas.

Ice extended to the south as far as the P r i b i l o f  Islands and 
p e r s isted at southern latitudes for longer p e r i o d s  of time than 
normal. P e r s i s t e n t  northerly winds and u nusu a l l y  cold temperatures 
c o ntr ibuted to these ice conditions. This combination of events 
contr i b u t e d  to the prolonged  presence of be^rs in coastal areas. 
Polar bears were taken by hunters in villages which p r e v i o u s l y  had 
little or no history of harvesting bears. For example, a hunter
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Table 1. Alaskan Polar Bear Harvest by Village , 1980-1984.*

7/80 to 7/81 to 7/82 to 7/83 to
Vil.laqe 7/81 7/82 7/83 7/84

Kaktovik 23 1 1 1
Barrow 7 6 11 21
Wainwright 8 15 17 29
Pt. Lay 1 4 2 8
Pt. Hope 9 7 21 29
Kivalina 1 3
Kotzebue 2
Wales 6 11 8 20
Shishmaref 29 22 13 78
Brevig Mission 5
Diomede 1 3 10
Nome 1
Gambell 6 1 6 26
Savoonga 16 21 9 49
Hazen Bay 1.
All Others 1 3

Totals H I 93 91 283

* U.S. Fish and Wildlife Service data. Numbers are subject t<
change depending upon voluntary reports that are completed.

took a large male polar bear near Nome on Labor Day after Norton 
Sound was ice free. Traditionally, polar bears do not occur near 
Nome, but are found to the west in the Bering Sea. Other
villages with little history of polar bear take, but where bears
were taken in 1984, include the villages of Kotzebue, Kivalina, 
and Brevig Mission. St. Lawrence Island residents reported that 
approximately ten polar bears summered on the island. These 
animals were believed to have left the area sometime before fall 
as hunters were unable to locate tracks after the first snowfall. 
Westerly spring winds apparently contributed to the July presence 
of polar bears in the Etolin Straits near the Yukon River Delua. 
The fate of bears summering on St. Lawrence Island and the Yukon 
River Delta is unknown, although polar bears have been known to 
swim long distances.

Harvest levels vary naturally and are related to availability of 
bears along coastal areas. Harvests through the 1940's were 
primarily carried out by Natives hunting with dog teams for 
subsistence and for hides to sell. Estimated annual harvests 
based on fur export records for 1925-53 averaged 117 bears killed 
per year. Hunting from aircraft began in the late 1940's, and
gradually increased through the 1950's and 1960's. It was
discontinued in 1972 with implementation of the MMPA. During the 
aerial hunting era, polar bear harvests averaged approximately 
160 bears annually between 1954-1960, and increased to 260 bears 
taken annually between 1960-72. About 13 percent of the harvest 
(34 bears per year) were taken by Alaskan Natives.
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Pacific walrus. U.S. Fish and Wildlife Service photo
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There is a growing concern that the Native tako- ._f p  lar bears 
without regard to the number, age, sex, and time of j,oar m a y  have 
a significant adverse effect on the polar bear population in 
Alaska, and, e an furcher, on the p opulation ^n tl.„ Yukon 
T e r r i t o r y  and _he Northwest Territories of Canada since polar 
bear migratior routes are known to cross the United States/Can ada 
border. Concerns have been exp ressed by the Canadian, Norwegian, 
and Danish governments, all of which are parties to the 
Intern ational A g r e ement for the Cons ervation of Polar Bears.
With their low reproductive rate (more than 3.5 years between 
litters, with the average litter size being less than two), polar 
bears are extremely sensitive to overharvesting if excessive 
killing of females is allowed to occur; current evidence suggests 
that this may indeed be the case. The State of Alaska has the 
opportunity to effect an active management, program should they 
request, and ultimately regain, management authority. If they do 
not elect to assume management for the species for which FWS has 
management responsibility, the FWS intends to expand its 
management capabilities.

Walrus

The 1984 walrus harvest monitoring program was the fifth 
consecutive year that spring harvests were measured by the 
Service in five Bering Sea villages. The five villages —
Gambell, Savoonga, Little Diomede, Nome/King Island, and Wales —  
were chosen based upon past surveys that showed 70-80 p e rce nt of 
the spring harvest occurs in them. An estimated 70-80 percent of 
the statewide harvest occurs in the springtime. The number of 
walruses r e t r ieved  in 1984 set four individual village records.
The combined total was greater than any recorded for subsistence 
hunting in the five villages. The 3,981 animals were comprised 
of 1,316 (33.1 percent) adult males, 1,562 (39.2 percent) adult 
females, 442 (11.1 percent) adults for which the sex was unknown, 
and 661 (16.6 percent) calves (Table 2). The total American 
harvest (the USSR also allows the harvest of walrus) is higher 
than these numbers indicate for a number of reasons: (1) the
Service's harvest survey currently covers an estimated 50-60 
percent of the harvest; (2) harvest reporting is on a voluntary 
basis; (3) public demand for ivory continues to increase; and (4) 
a high number —  estimates of 40-50 percent are not uncommon —  
of walruses taken sink before retrieval is possible.

Biological indicators suggest that the current walrus population, 
recently estimated at 270,000 to 290,000 animals, is no longer 
increasing and probably in decline. Reproductive success is down as 
shown by analysis of reproductive tracts collected from females. Sex 
and age class surveys indicate that fewer calves are being brought 
into the population either from poor survivability, a decrease in the 
numbers of females impregnated or a decline in the number conceived 
and born. Poor survival may have led to low recruitment to the 
breeding population, possibly since the mid-1970's. The population 
is now comprised of predominantly old-age animals of lower
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Table 2. R e t r i e v e d  
Village s -

Walrus
1984

Harvest in Selecte d Bering Sea

Village Male Female Unknown Calves Total

Gambell 373 528 193 405 1,499
% of Total 25 35 13 27
% A d ults 34 48 18 — —

Savoonga 557 219 32 203 1,011
% of Total 55 22 3 20
% Adults 69 27 4 “ ■

Nome/King Island 27 26 103 1 157
% of Total 17 17 66 1
% Adults 17 17 66 -

L i ttl e Diomede 269 657 77 40 1,043
% of Total 26 63 7 4
% Adults 27 66 8 — —

Wales 90 132 37 12 271
% of Total 33 49 14 4
% of adults 35 51 14 --

Totals 1,316 1,562 442 661 3,981
% of Totals 33 39 11 17
% Adults 40 47 13 --

reproductive potential. These indicators combined with increasing 
harvest trends (Figure 1) are reason for concern.

During September, FWS and ADF&G personnel conducted aerial walrus 
surveys between solid pack ice and more southerly open water. 
Objectives of the survey were to prepare for the joint US-USSR 
survey to be conducted in September of 1985 by testing various 
survey designs, defining a zone with low and high density 
concentrations of walrus and to survey open water areas for the 
presence of, and sightability of, walrus. High densities of 
walrus were not encountered, and the preliminary test raised more 
questions that it answered.

The FWS continued an active role on the Pacific Walrus Technical 
Committee (PWTC). Primary objectives of the PWTC are to discuss 
current research and management topics and to provide advice and 
guidance to the Eskimo Walrus Commission.

Sea Otter-Alaska

The past decade has seen apparent population increases in Alaska. 
The population now approaches 150,000 to 200,000 animals, 
depending upon the estimate used. In some areas, the-population 
may be at or exceeding historic levels.
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Figure 1. Annual retrieved spring harvest of Pacific walrus from 
Gambell, Savoonga, Little Diomede, Wales and Nome/King 
Island, Alaska. Data provided courtesy of the Alaska 
Department of Fish and Game for 1965-1979. U.S. Fish 
and Wildlife Service data from 1980-1984.

Population surveys were conducted in western Prince William Sound 
and Kodiak Archipelago. The overall population in western Prince 
William Sound has not increased substantially from 1974 to 1984, 
but the population may have shifted from the southeastern to the 
northwestern part of the Sound. In the Kodiak Archipelago, the 
overall numbers of sea otters appear to be about the same over a
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nine year period between surveys (1975-1984) for the same area. 
Major distributional shifts were observed with apparent changes 
in population centers.

An increasing number of complaints of sea otter damage to shellfish 
fisheries is being received. The actual cause of shellfish 
declines is unknown, but complaints have been received from 
Cordova, Kodiak and their environs. Total sea otter mortality is 
unknown, but it is suspected to be increasing from human 
activities such as setnet fishing (dead sea otter pups have been 
observed in setnets), and from Native take. One to two telephone 
calls per w.̂ ek have been received from Natives seeking 
information on legalities of their taking sea otters.

A Marine Mammal Commission Workshop on sea otter containment was 
attended.

Sea O t t e r -Southern

In 1977 the southern sea otter, already afforded protection under 
the MMPA, was listed as a "threatened" species under the ESA.
That Act required that a recovery plan be prepared by the Service 
for each listed species. The Southern Sea Otter Recovery Plan, 
developed and approved by the Service's Director in February 1982 
and currently under revision identified and set priorities on

Sea otter with three sea urchins. U.S. Fish and Wildlife 
S e r v i c e  photo.
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management and research actions that are needed to protect and 
recover the species. The Office of Sea Otter Coordination (OSOC) 
was created in 1984 for the purpose of implementing an effective 
and coordinated recovery program.

The southern sea otter was reduced to possibly as few as 30-50 
animals at the turn of the century as a result of overhe.rvest by 
the commercial fur trade industry. Although this population 
apparently increased at about five percent per year from 1914 
until the mid 1950's, surveys conducted by the California 
Department of Fish and Game (CDF&G) and the Service have not 
detected any increase in the population in recent years and even 
suggest a possible modest decline. Population surveys conducted 
in 1984 by the CDF&G and the Service resulted in actual counts of 
1,203 and 1,304 sea otters, respectively.

Five-Year Status Review. The Five-Year Status Review required by 
the ESA was completed in 1984. It assessed the status of the 
southern sea otter after five years of Federal protection under 
the Act. The review also addressed two petitions: one to delist
the sea otter (submitted jointly by Save Our Shellfish, the 
Greater Los Angeles Council of Divers and the Pacific Legal 
Foundation) and one to reclassify it as endangered (submitted by 
Friends of the Sea Otter). A comprehensive assessment of all 
pertinent issues relevant to the contemporary status of the sea 
otter was made. Based on the findings pursuant to Section 
4(b)(3)(B) and Section 4(c)(2)(B) of the ESA, the Service 
determined that the southern sea otter is appropriately 
classified as a threatened species. The principal threats to the 
population are: potential contamination of individuals and/or
habitat by accidental oil spills, incidental take in gill and 
trammel nets, increases in toxic pollutants within its range, and 
intentional shooting. The classification as threatened is 
appropriate because the Service is implementing an active 
recovery program.

T r a n s l o c a t i o n . A p r i m a r y  goal of the MMPA is to restore marine 
mammal p o pul ations that have dimini s h e d  belo w their O p t imum 
Sustainable Population (OSP) levels. The Southern  Sea Otter 
R e c o v e r y  Plan identifies research and m a n a g e m e n t  actions 
c onsi dered nece ssary for the c o nserv ation of the southern sea 
otter as well as steps necessar y to determ ine and attain the OSP 
level. One of the p r i m a r y  goals is to conduct appropriate 
research and take appropria te m a n a g e m e n t  actions to establish at 
least one additi onal colony of sea otters at a site sufficient ly 
distant from the e xtant population in order to p r e serve a portion 
of the p opulation in the event of a c a t a s t r o p h i c  oil spill. The 
research associ a t e d  with translocation will aid the Service in 
evaluating the impacts on the e c o s ystem of reest a b l i s h i n g  a sea 
otter populatio n in unoccu p i e d  h ist orical habitat, the 
effectivenes s of containing a t r a nsl ocated popula tion, and the 
popula tion dynamics of a r e e st ablished population. Results will 
be u seful in d eter m i n i n g  OSP and a s s e s s i n g  the need for, and 
likely consequences of, future translocations. Steps have been 
taken toward the e s t a b l i s h m e n t  of an addit i o n a l  sea otter colony.
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For the p u rpose  of identifying potential t r a nsloca tion sites, the 
Service in 1983 c o n t r a c t e d  with J. L. Dobbins Associates, Inc., to 
compile and analyze av ailable biological, ecologic al and 
socioeconomi c information for the Pacifi c coast of Washington, 
Oregon and California. The analysis included such subjects as 
habitat su itab i l i t y  for supporting otters, p r esent and p r o posed 
oil and gas development, other resource conflicts, and potential 
of natural barriers to contain the populati on's expansion. The 
analysis culminated in May 1984 with  the p ublicati on of 
C ompilation and M a p p i n g  of A v a i l a b l e  Biological, Eco logical and 
S ocio- E c o n o m i c  Informat ion Bearing on the Protection, M a n a g e m e n t  
and R e s t o r a t i o n  of the Southern Sea O t t e r . Four sites (San 
Nicolas Island, V e n t u r a  County, California; the northern coa3t of 
California; the southern coast of Oregon; and the northern coast 
of Washington) showed the most promise as translocatic n sites.

B e c ause of the c o n tr oversial nature and p o t e ntial environme ntal 
impacts of a sea otter translocation, the Service d e cid ed to 
p r e pare an Envi ro n m e n t a l  Impact Statement (EIS) to evaluate 
various issues, a l tern atives and consequences as soci a t e d  with a 
translocation and to seek public input to the decisio n-making 
process. A N otice of Intent to pre pare an EIS was publishe d 
June 27, 1984, and scoping m e e t i n g s  were held on July 23 (Santa 
Barbara) and July 25 (Monterey).

The most frequently raised issues regarding the translocation 
involved economic impacts on commercial shellfish fisheries and 
oil development, risks of oil spills to sea otters, the need for 
a plan to contain the translocated population, threats of 
environmental contaminants to the sea otter, economic impacts on 
kelp harvesting, the need to establish a reserve breeding colony, 
the need for a law enforcement plan, and the need for a public 
education program.

An Interagen cy Project R e v i e w  T e a m  (IPRT) was e stablis hed to 
provide assistance in defining issues and a l t ernatives as well as 
to provide suggestions concerning  the content of the EIS. The 
IPRT is comprised of Federal and State off icials including 
representativ es of the Service, MMS, MMC, N a t i o n a l  Oceanic and 
A tmospheric  Administration, U.S. Coast Guard, CDF&G, California 
Fish and Game Commission, C a l i f o r n i a  Coastal Commis s i o n  and 
C a l i f o r n i a  State Lands Commission. Meetings (open to the public) 
were held August 6 and October 4, 1984, in San Francisco, and 
November 8, 1984, in Sacramento.

In addition to p e r s o n n e l  from the Service's OSOC, the D ivision of 
W i l dlife Resea rch and the Division of P r o g r a m  Plans, the drafting 
of the EIS has also been carried out through a Cooperat ive 
Agreem ent with the U n i v e r s i t y  of C a l i f o r n i a - S a n t a  Crrs. To 
assure technical accurac y of the draft EIS the Service has also 
s elected an E x p e r t  R e v i e w  Group comprised of experts in physical 
oceanography, m o d e lling risks of marine pollution, m a rine ecology, 
marine mammal b e h a v i o r / p o p u l a t i o n  dynamics and marine s o c i o­
economics. This group was selected to provide objective, impartial 
r e v i e w  and c ommen t a r y  on the draft and p relimi nary final EIS.
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By the end of 1984, a complete working draft of the EIS had been 
completed. The draft EIS was scheduled for release to the public 
before the end of this fiscal year.

In conjunction with the EIS, the Service is preparing a proposed 
rulemaking and translocation plan for establishing an experimental 
population of sea otters, as authorized by Section 10(j) of the 
ESA. The translocation plan will serve as the basis for 
requesting a research permit under Section 101(a) of the MMPA.

In 1984 the Service, the MMC and the CDF&G intensified their 
efforts to determine why the sea otter population has not 
expanded in the past decade. Preliminary data indicated that 
commercial gill and trammel nets were incidentally entangling and 
drowning a significant number of southern sea otters. In 
September of this year CDF&G completed a preliminary analysis of 
data collected over the last three years and released the 
information at a public meeting in Morro Bay. The report 
indicated that otter mortality throughout its range is 
substantial, estimating that an average of 105 otters per year 
had drowned since 1973. This rate of loss means that 5-10 
percent of the population may be drowning in nets each year. 
Continuation of this level of mortality seriously threatens the 
recovery of sea otters and if the situation is left unchecked, 
could result in the reclassification of the southern sea otter to 
an endangered status.

The CDF&G held public meetings in Morro Bay (September 11 and 
October 29, 1984) and Monterey (October 2, 1984) to give 
fishermen, conservation groups and other concerned citizens the 
opportunity to comment and offer recommendations on ways to 
eliminate accidental drowning of sea otters in commercial fishing 
nets. Since incidental take is significantly impacting the sea 
otter population CDF&G, on January 27, 1985, invoked a temporary 
emergency closure of the sea otter range to gill and trammel net 
fishing until long term legislative solutions to the entanglement 
problems can be implemented.

State Senate Bill 89 was introduced on December 20, 1984, as a 
legislative solution to entanglement. The Bill, which proposed 
to ban the use of all large mesh (larger than three inches) 
entangling fishing nets within the 15 fathom depth curve throughout 
the sea otter's range, was approved by the Senate on March 14, 1985. 
The State Assembly approved an amended version (increasing net mesh 
size to 3.5 inches) on May 9, 1985. If the Senate concurs on the 
new version, it will be sent to the Governor for signature.

Section 7 Consultations. Pursu .it to Section 7 of the ESA, the 
Service reviews federally funded, conducted or permitted 
activities which may affect the southern sea otter and issues 
Biological Opinions and recommendations to minimize impacts. In 
1984, the Service issued two non-jeopardy opinions to the MMS for 
proposed offshore oil and gas development and production. The 
first consultation (March 14, 1984) involved proposed oil
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development and production in the Santa Ynez Unit of the Santa 
Barbara Channel, California. The data suggested that the 
probability is low that an oil spill resulting from the project 
would reach the southern sea otter range along the central 
California coast or San Nicolas Island (a potential translocation 
site).

The second consultation (October 31, 1984) involved proposed oil 
development and production in the Point Arguello Field. This 
project is located approximately 30 miles south of the southern 
extent of the current sea otter range (Santa Maria River). The 
draft EIS for the proposed production plan predicted that the 
likelihood of a spill occurring and contacting the sea otter 
range is very low (less than 0.1 percent per spill). Because of 
the low probability of a spill and the low numbers of otters in 
the southern portion of the range, a local spill in the project 
area is not likely to have a significant adverse impact on the 
sea otter population at this time.

The Service also issued a non-jeopardy Biological Opinion to the 
Corps of Engineers (COE) on October 24, 1984, regarding 
maintenance dredging of Morro Bay, San Luis Obispo County, where 
up to 60 otters have occurred during the past year.

Permits. During the 1984 reporting period, the OSOC worked 
closely with the Federal Wildlife Permit Office on the issuance 
of sea otter research permits. Sea World, Inc., of San Diego, 
California, received authorization to take one male sea otter for 
scientific research involving captive propagation and 
reproductive studies.

Another permit issued to Don Siniff of the University of 
Minnesota involved experimental telemetry studies using radio 
implants. The research is funded by the MMS and designed to 
provide more information on southern sea otter reproduction, 
mortality and behavior (e.g., movement patterns). After issuance 
of the telemetry permit, during the period of March 1984 through 
July 1984, an experienced veterinarian surgically implanted radio 
transmitters into the peritoneal cavity of five southern sea 
otters. To date, none of these sea otters show any adverse 
effects from the implants. One otter is missing and believed 
drowned in a gill or trammel net. Information on energy budgets, 
activity patterns, and behavior has been collected.

Section 6. The Service provided funding to CDF&G through Section 
6 (Grant-in-Aid to the States) of the ESA. Methods for 
containing sea otters and controlling their movements were 
studied by CDF&G with these funds. This program was initiated in 
recognition that protection of sea otters from oil spills and 
managing a new colony of sea otters would be enhanced with the 
development of means to control their movement. The 1984 studies 
were designed to examine the feasibility of herding otters (using 
a variety of acoustic devices) and to improve methods of 
capturing sea otters.
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The results of the acoustic herding tests (a one year study) 
indicated that the test animals were aware of the stimuli but the
level of intensity was not sufficient to l̂icjLt a directional or 
avoidance response. The results indicate that herding, structured
as it was in this effort, will probably not prove viable as a 
technique for clearing areas which have been occupied for long 
periods of time. Isolated kelp beds can be cleared for short 
periods of time, however.

The development of effective methods of capturing otters requires 
several years of study. Development of rapid and effective 
capture techniques is vital to sea otter management and recovery. 
Rapid capture of specific otters could facilitate the removal of 
otters from an area in imminent danger of oil contamination. If 
translocation plana are implemented, a certain age and sex ratio 
must be achieved for the group of otters selected as the nucleus 
of the new breeding colony. Again related to translocation, otters 
that stray from the translocation site would be captured and 
returned to either the translocation site or the original capture 
site. The capture and recapture of otters is also necessary to 
monitor the progress of research animals, tag, and take body 
weights and measurements.

Section 6 funds are also being used to obtain an index of the sea 
otter mortality rate and to determine the causes of death. The 
CDF&G program involves sea otter carcass salvage and observation 
of incidental take of rea otters in commercial fishing nets.

The carcass salvage program involves computer cataloging of all 
verified observations of dead sea otters. Necropsies are 
performed on fresh carcasses; those animals suspected of being 
shot are X-rayed. During the reporting period, 131 sea otter 
mortalities were reported by salvage personnel. Of the 131 
animals that were recovered, 24 animals were known to have died 
directly or indirectly by human causes (x8 by gill net operations 
and 6 by gun shot wounds). A large percentage of the salvaged 
otters were classified as "unknown" for cause of death. It is 
believed that a large number (105) of these "unknown" cases were 
drowned in gill and trammel nets.

Service and University of Miami salvage personnel recovered a 
record 131 manatee carcasses in 1984. Results of necropsies 
indicated the following causes of death: 35 (27 percent) boat/
barge collision; 3 (2 percent) crushed/drowned in flood gates in 
canal locks; 1 (1 percent) human poachincr; 26 (20 percent) 
dependent calves; 25 (19 percent) naturax causes; 40 (30 percent) 
undetermined; and 1 (1 percent) non-related, not examined. While 
21 cold-related mortalities partially account for the high total 
mortality figure, the 35 boat/barge mortalities reflect a record 
number in this category and are more than double the 1983 level.

Manatee
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Fresh, fatal boat collision propeller wounds on a West Indian manatee. 
U.S. Fish and Wildlife Service photo.



A variety of materials continued to be collected from carcasses 
for study by cooperating scientists. External measurements, 
photographs and notes were taken for each salvaged carcass.
While in the past the complete skeletons were cleaned and sent to 
museums, this year only skeletons from carcasses in select size 
classes were curated with the emphasis being on finding 
appropriate repositories for the large number of curated 
skeletons already stored at the Sirenia Project laboratory in 
Gainesville, Florida.

This year an agreement was reached with the Florida Department of 
Natural Resources (FDNR) to assume responsibility for the salvage 
program in 1985. The shift of responsibility will occur over a
transition period and be completed by July 1, 1985. The Service
also has provided $106,900 in ESA Section 6 funds to FDNR for the 
salvage program over a three-year period.

Coordination with the COE continued in an effort to minimize 
manatee mortality in water control structures and navigation 
locks operated by that agency. While the reduction in this 
category of deaths from six in 1983 to three in 1984 would appear 
to indicate progress, it cannot be related to any action on the 
part of the COE. Although the COE did install screens at the St. 
Lucie lock in May 1983 in an effort to reduce mortalities, two 
mortalities subsequently occurred at this lock. Based on a 
review and analysis of 1984 lock mortality data relative to
current COE operation practices, the Service has renewed its
effort to focus COE attention on devising a solution to the lock 
mortality problem.

Through a cooperati .’e agreement with the Florida Cooperative Fish 
and Wildlife Research Unit (FCFWRU), the Service funded Dr. Jane 
Packard to prepare a draft "Proposed Research/Management Plan For 
Crystal River Manatees" (see 1980 and 1982 Annual Reports). The 
draft research/management plan, distributed for review in early 
1984, consists of three volumes: an illustrated executive
summary; the technical plan in loose-leaf format and a compendium 
of background material. Land-use planning techniques were used to 
map manatee habitat, human activities and to examine the overlap. 
Throughout the project, emphasis has been given to encouraging 
local participation and responsibility in making land-use 
decisions that affect manatees and their habitat. Local citizens 
and city, county, regional and State agencies contributed 
information used to define problems and opportunities for 
resolution of these problems. The Service has considered all 
responses from reviewers, and a Service position on the plan will 
be announced by the Regional Director in Atlanta by mid 1985.

The Service continued to fund other manatee studies at the FCFWRU. 
These studies, also conducted by Dr. Packard, involved an assessment 
of ^"chniques for manatee population surveys, development of a 
s i.i ardized population survey technique, and a review of manatee 
m«i( i.̂ ng techniques. Dr. Packard's research resulted in two research 
reports in 1984: "Report No. 6, Review of Manatrs Marking
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Techniques," and "Report No. 5, Factors Influencing Indices of 
Manatee Abundance in the Ft. Myers Region, Winter 1983/84."
Continued field trials during the winter of 1984/85 will hopefully 
result in a refined methodology which, with appropriate 
modification, can be applied at several locations within Florida and 
form the basis for a statewide population index. This, in turn, 
will enable the Service to determine manatee population trends.

Researchers at the Service's Sirenia Project laboratory continued 
studies of basic reproductive and behavioral characteristics of 
manatees individually recognized by unique scar patterns. These 
studies continue to provide valuable information germane to 
understanding reproductive characteristics as they relate to 
manatee population biology. A female observed at Blue Spring 
this year appeared to be pregnant at three years of age, which is 
two years younger than pregnant females observed at Crystal River 
two years ago. However, if she was actually pregnant, she failed 
to have a successful birth. Data analysis on reproduction is 
nearly complete, and a manuscript is in preparation. The Service 
will continue monitoring the Crystal River population and a 
tentative agreement has been reached with FDNR to assume 
monitoring the Blue Spring population for the purpose of 
gathering data on various population parameters.

The Manatee Identification Catalog initiated in 1981 was updated 
and now includes three years of data from statewide observations. 
This study, funded by the Service and Florida Power and Light 
Company, has proved to be particularly useful in documenting long 
distance manatee movements throughout the State. Thus far, 746 
individual manatees have been included in the catalog, providing 
some indication that the Florida population of manatees may be 
larger than the frequently reported figure of 1,000.

A major achievement this year was the successful development of a 
saltwater radio transmitter. Last winter 14 manatees were fitted 
with the tethered, floating transmitter at Crystal River, and 
based on these trials and subsequent modifications a reliable 
transmitter is available for field research to determine manatee 
distribution and movements in southwest Florida in 1985. As a 
result of these field trials on Crystal River manatees and aerial 
surveys flown by staff at the Chassahowitzka National Wildlife 
Refuge (NWR), valuable information was also gained on manatee 
movements in the south Big Bend area which will prove extremely 
useful as the Service assesses the need for additional habitat 
protection in that area. Service manatee researchers also 
collaborated with Florida State Museum researchers under contract 
with the U.S. Navy in efforts to determine manatee distribution 
in Puerto Rico in general and more specifically at the Roosevelt 
Roads Naval Base. These studies were completed in March 1985, 
and a final report is due by June 1985.

The Service continues to pursue acquisition of approximately 
three acres of water bottoms adjacent to the Crystal River NWR. 
Control of the water bottoms is necessary to post a manatee
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A West Indian manatee being fitted with a tethered, floating transmitter in the 
Crystal River, Citrus County, Florida. U.S. Fish and Wildlife Service photo.



sanctuary are*-.. Appraisals are being completed to determine a 
fair market price. Presently the bottoms continue to be leased 
from the owner during the winter months. An environmental 
assessment and initial planning have been completed for 
acquisition of a site and facilities on Kings Bay for a refuge 
headquarters and interpretive center.

During the report period, the Service conducted 33 formal 
endangered species consultations for actions that might impact 
the West Indian manatee. This is a major increase from the five 
formal consultations in 1983, reflecting an increased awareness 
by the COE and increasing development pressures in Florida. 
Consultations are required under Section 7 of the ESA for actions 
that are federally funded, authorized or carried out that may 
affect a listed species or its critical habitat. Consultations 
result in biological opinions which are issued by the Service's 
Washington Office, regional offices, and/or field stations. The 
results of biological opinions, although not binding, must be 
considered before decisions are made. Since manatees are 
distributed throughout most of Florida's estuaries, bays and 
coastal waters, a considerable number of Federal actions affect 
these marine mammals. Most of the consultations conducted during 
the reporting period were with the COE and concerned proposed 
construction or expansion of boating facilties. The Service 
in 1984 issued one finding of "will promote the conservation," 29 
findings of "is not likely to jeopardize," and three findings of 
"is likely to jeopardize" the continued existence of the West 
Indian manatee.

The Service continues to support the Manatee Rescue Contingency 
Plan conducted through cooperative agreements with Sea World and 
Miami Seaquarium. The agreements provide for rescue services and 
rehabilitation for injured or distressed manatees. The Service 
has renewed the agreements with these two organizations for 1985.

The FDNR, through the Florida Marine Patrol, continued to operate 
the toll-free "Resource Alert Watch Line" whereby people in 
Florida can report observations of injured, distressed or dead 
manatees. If the reports ar.e valid, Marine Patrol notifies the 
Service's Jacksonville field station of injured or distressed 
animals or it tows and secures the carcasses of dead animals and 
notifies one of the three salvage/necropsy teams.

The FDNR manatee program received a large boost this year with a 
new source of funds available from the Boating Improvement Fund. 
The Service is cooperating fully with FDNR as they shape their 
manatee program and assume an expanding role in the conservation 
of thr manatee.

Duqong

Dugongs occur in limited numbers throughout Indonesia including 
Palau Island, Trust Territories of the Pacific Islands. This 
island group has opted for Republic status under the Compact of 
Free Association between the United States of America and the 
Trust Territories.
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The Service has executed a Memorandum of Understanding (MOU) with 
the Republic of Palau providing for technical assistance in 
resource conservation. An item in the MOU is the provision for 
review of research proposals. This provision was included at the 
specific request of the Republic of Palau. They do not presently 
have the staff to make these evaluations or to conduct baseline 
studies of their resources.

Aerial surveys and citizen interviews designed to determine the 
distribution and status of dugongs around the Island of Palau 
were completed. The Service continues to assemble literature on 
the distribution and status of dugongs.

Traditionally, the dugong had high cultural significance to the 
Palauans, as well as affording a good source of protein. A 
bracelet made from the atlas vertebra of a dugong could be worn
only by the chiefs of villages or municipalities, and as a
consequence, the dugong was effectively conserved by the chief.
At the present, the role of traditional chiefs has been greatly 
diminished resulting in little protection for this species.

Modern technology (speed boats, explosives, spear guns, etc.) has 
also had a tremendous impact on the taking of this species. The 
limited resources of the Republic of Palau are insufficient to 
promote protection of the dugong from illegal taking.

Unregulated taking of the dugong has become critical. There is
substantial disagreement among Palauans and outside researchers on 
the number of dugongs present in Palau. Aerial surveys made by 
Brownell, Anderson, Owen, and Ralls in 1977 and 1978 led them to 
estimate that the population consisted of not more than 50 
individuals, substantially less than estimates offered by most 
local residents. An additional survey was conducted by Service 
personnel in 1983, which indicates that the population size 
probably remains about the same. Certainly, there has not been 
any improvement in the situation. Data from this survey will be 
analyzed along with those from previous surveys and a more detailed 
report will be presented in the future. Brownell, et al., 
speculated that even if there were 150 animals, the estimated 
poaching rate of 20 dugongs per year probably exceeded annual 
recruitment. Therefore, the Palau dugong peculation could be 
exterminated by the end of this century.

Service efforts have been direc ,ed towards developing a census 
methodology that is understood and accepted by the Palauans.
Without this acceptance, any results derived will be suspect. 
However, this effort has not been a sustained one due to 
insufficient resources. An effective methodology which 
incorporates the observations and concerns of the Palauans is 
essential. Unless the fragile nature of this isolated dugong 
population can be clearly demonstrated to the Palauans, any 
effort to promote conservation of the dugong will be virtually 
ineffectual.
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Two formal Section 7 consultations under the ESA were completed 
during 1934. Both involved applications received from the COE 
requesting permits for dredge and fill activities in the Republic 
of Palau. Both biological opinions issued by the Service 
concluded that the actions were not likely to jeopardize the 
continued existence of the dugong.

Hciwaiian Monk Seal

Endangered species funding in 1984 for the Hawaiian monk seal was 
utilized in support of the Service's Field Station at Tern Island, 
French Frigate Shoals (FFS). Service activities in relation to 
monk seals focused on management studies at FFS and Laysan Island, 
and on cooperative research projects with the NMFS in the Hawaiian 
Islands NWR and Johnson Atoll NWR.

The Refuge staff operated the Tern Island facility throughout 
1984, and, in so doing, provided an opportunity to continue 
management studies initiated in 1979. The seal population using 
Tern Island was monitored via surveys conducted every four days. 
The xocation of all animals identifiable by scars or other marks 
was recorded. Monthly atoll surveys of the other islets were 
also made by boat from Tern Island. A Service volunteer at Tern

Hawaiian monk seals on a beach in the Hawaiian Islands National 
Wildlife Refuge. U.S. Fish and Wildlife Service photo.
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Island assisted in the census and individual identification of 
seals that haul out there. Service personnel also served on the 
Monk Seal Recovery Team which met during the year.

Data collected by NMFS and FWS personnel during October 1983 - 
September 1984 indicate that pup production was up from the 
previous year (estimated 106 vs. 90 pups), and the number of 
seals hauling out on Tern Island continues to increase; more than 
100 seals were observed hauled out during surveys conducted in 
1984. Seal surveys at FFS in 1984 included continuation of the 
aerial photo project begun in 1981. During supply flights to 
Tern Island, all sandy islets at FFS were photographed using 35mm 
slide film. The objectives of this project are to monitor 
abundance and distribution of seals within the atoll, to derive 
an estimate (or index) of pup production, to estimate age (size) 
structure of the population, and to monitor habitat conditions 
and habitat selection by seals. December 23, 1984, was the last 
day of this aerial monk seal pilot survey. FWS personnel have 
compiled all aerial photo data and will now analyze that 
information to determine if the aerial photo survey has met 
program objectives. If determined to be effective, aerial 
surveys will be continued in the future when NMFS long-term 
studies are not taking place on the atoll. During 1985, NMFS 
personnel will be at the atoll conducting studies to determine 
the population and production of monk seals.

Special Use Permits were issued to the NMFS for cooperative monk 
seal studies conducted in the Hawaiian Islands NWR. These studies 
involved field camps on three remote Refuge islands and NMFS 
personnel stationed at FFS. The primary purpose of these studies 
was to assess populations and production of seals through tagging. 
At Laysan Island, efforts were concentrated on documenting mobbing 
behavior of adult male monk seals so as to identify individual 
adult males involved in such attacks. Marine debris that would 
entangle seals was destroyed and samples were taken for analysis 
of origin. Field camps were established at Necker Island (June 
20-28 and August 5), Laysan Island (May 29-August 7 and October 
22-November 6), Lisianski Island (July 2-August 6), and Pearl and 
Hermes Reef (July 3-August 5). NMFS personnel were stationed at 
Tern Island at FFS from January 1-27 and March 7-August 31.

Other cooperative studies involved the capture and removal of six 
underdeveloped pups from FFS for transfer and headstarting at 
Kure Atoll; one underdeveloped pup was transported to the Waikiki 
Aquarium for research purposes. Five of the six seals taken for 
rehabilitation survived through 1984. These remain in Honolulu 
pe :ding screening for disease. The male pup will be retained in 
captivity. Ten adult seals which were identified by NMFS 
personnel as mobbers were captured on Laysan Island during 
October 1984. Nine of these survived, and were later transferred 
to and released at Johnston Atoll NWR on November 9 in an attempt 
to reduce the frequency and severity of mobbing incidents. By 
the end of 1984, none of the seals had been recently sighted 
after their release. An extensive coordination effort was

33



required for this project between the Service, Defense Nuclear 
Agency, U.S. Air Force and NMFS.

Monk seal field surveys wer conducted on Nihoa and Midway by FWS 
personnel. Field efforts '<idway also included coordination 
with the U.S. Navy and H  -utractor to minimize conflicts with 
monk seals. A proposal uu develop an overlay NWR on Midway is 
presently being negotiated with U.S. Navy staff. A cooperative 
agreement involving U.S. Navy lands was finalized between the 
NMFS, FWS and U.S. Navy.

The Service continued work on a Refuge Master Plan for the 
Hawaiian Islands NWR. The Master Plan includes long range 
management alternatives for FFS in view of its importance to monk 
seals and monk seal recovery efforts. Intra-Service formal 
consultation as required by Section 7 of the ESA was initiated to 
assess the impact of the Master Plan on the monk seal. The 
biological opinion issued by the Service's Regional Director ir. 
Portland concluded that the adoption and implementation of the 
Plan would promote the conservation of the species.
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John Shively. representing the NANA Cor­
poration and the Alaska Federation of 
Natives. Is an excellent summation of the 
evolution of the "Natlveness" Issue In the 
House to which I would direct any member 
interested la more lnfot motion on this 
subject.Because of the Governor's objections, 
we adopted (and the will retains) a racla'.ly- 
neutral approach to the subsistence alloca­
tion issue. Subsistence uses are delined as 
the customary and traditional uses of wild, 
renewable resources for personal and family 
consumption by all residents of rural Alaska. 
Native and non-Natlve alike. Subsistence 
uses by rural residents shall have a priority 
over the taking of renewable resources by 
non-rural residents of Alaska, non-residents 
of Alaska, and aliens.If in i particular Instance a particular fish 
or wildlife pooulation cannot even saiely 
sustain a hi-rwi. only hv rural residents en­
gaged In subsistence uses, then priorities 
among such rural residents will be estab­
lished on the basts of the raclally-neutr.al 
criteria of local residency. avaiiamhty ot al­
ternative subsistence and other food re­
sources ocher than the reso .rce being allo­
cated. ar.d the degree of dependency of In­
dividual rural residents on the allocated ib- 
source as the mainstay of livelihood. The e 
neutral criteria will be applied evenhand- 
edly to all rural residents. Native and non- 
Native alike, who harvest the allocated re­
source for subsistence uses.
Although I will address the operation of 

the subsistence priority later In my remarks, 
I raise the history of the subsistence prior­
ity here to point out that while the statutory 
allocation scheme Is racially neutral. Its ap­
plication may result in Instances in which 
significantly more Natives than con-Natlves 
may be afforded access to a particular sub­
sistence resource. Such a result will bo con­
sistent with a statutory approach based, as 
the subsistence title Is. upon the constitu­
tional authority of the Congress to manage 
Native aflalrs.
However. I.tr. Speaker. I would hasten to 

emphasize that It Is also true that a raclally- 
lmbalar.ced allocation system may result 
from time to time not because the subsist­
ence priority favors Natives over non-Natlvcs. 
but merely (os Is a well-recngnlzed fact of 
life) the vast majority of the residents of 
rural Alaska happen to be Alaska Natives.
For example if there are on! / sir 

nftTes In a particular State game manage- 
'ment unit, all of which are Alaska Native 
villages In which Alaska Natives predominate 
In the population, and the biologists deter­
mine that the local moose herd cannot 3afe'.y 
sustain a harvest greater In size than the 
number normally harvested by residents of 
the local area for subsistence uses, then the 
subsistence priority requires the State to 
adopt regulations which restrict moose hunt­
ing within that game management unit to 
only the residents of that unit. The respon­
sibility of the Federal Government to protect 
Alaska. Native subsistence activities will be 
met, but all non-Natlve residents of the area 
will be treated In a manner Identical to that 
of their Native neighbors. In other words, 
the criteria used to allocate access to the 
moose In m7 example Is based uoon "resi­
dency," with all similarly situated residents 
treated In an Identical manner. It also should 
be noted that the residency component In 
the subsistence priority, both rural restdoncy 
and local residency, la not Intended to im­
pose a durational residency reculregveat.
Mr. Speaker, mere is another roc:::Scant 

reason to emphasize that the subsistence 
title ar.d the subsistence provisions In other 
tltlea are enacted based upon our constitu­tional -

derivative of the Alaska Native Claims Settle­
ment Act. The Federal courts have consist­
ently recognized, the Settlement Act to be 
Indian legislation, entitled to nil of the legal 
presumptions and statutory Interpret".ticns 
associated with that generic class of statutes. 
While th« Alaska National Ip-terr'- Tnnrt-, 
Comervf.ioa Act obviously h -rr tr-rfm |ê. 
Islarton la Its entirety, the subsistence title 
C13 the other subsistence rela-ed provisions 
are. Ir.d under well-reccgnized canons of 
statutory construction, any ambiguities In 
the title and other provisions must be re­
solved In favor of the Alaska Native people.
This result Is also consistent with the 

Congressional policy established by section 
802(1) that the management of the public 
lands shall cause the least adverse impact 
possible on rural residents who depend upon 
subsistence uses. This policy requires that 
administrative structures and regulations for 
conservation system units. Including na­
tional parks and monuments, snail be estab­
lished and Implemented In a manner con- 
• slstenl with the protection and continuation 
of Alaska Native cluture and Native subsist­
ence activities.
Coasiquently, in general,.no permit or 

quota system for the subsistence use of wild­
life within national parks ar.d monuments 
and. ocher conservation system units should 
be imposed on rural residents unless neces­
sary to protect the continued viability of a 
particular wildlife population, and then only 
With respect to that particular population. 
However, trapping and other customary trad-

Se an exception :o this

particular, are

ing activ.itiss_ffili: 
f merit rale.
“ TTTiT̂pblfcy also requires that regulatory 
systems which employ Income requirements 
not be Imposed upon rural residents, income 
requirements are by their very nature caprici­
ous classifications in rural Alaska, and con­
sequently can be Invidiously destructive to 
Alaska Native culture. To key eligibility to 
harvest wildlife within a national park, fcr. 
example, upon a determination of whether 
a resident of a Native village was able to 
secure temporal-) employment away from hi. 
village, has a \. fe who Is a health or 
teacher's aide wit) i steady source of Income, 
or has a job In to e village as a corporation 
orticer or power plant operator, is to key 
eligibility on criteria which embody the seeds 
of cestruction of Native culture se wn In the 
guise of regulation. Such regulatory struc­
tures may be bureaucratically convenient 
but represent a disrespect for the Alaska Na­
tive cluture. and the community cohesion 
which Is one ot Its greatest attributes, which 
we have gene to great lengths throughout 
the Alaska lands bill to protect. It is the in­
tent of the bill In general, and the subsist­
ence title In particular, so far as possible to 
allow the Alaska Native people to choose for 
them selves the direction and pace, If ar.v, 
of the evolution of their o-.vn culture.
Mr. Speaker. I also would like to briefly 
review the requirements imposed on ;he sub­
sistence management system by the subsis­
tence priority established la section 804. Sec­
tion 334's based upon section 704(b) (5) (B) 
and (C) of the version of H.R. 39 passed by 
the House during the 95th Congress. The 
only major difference between any of the 
subsistence preference sections has been the Inconsistent use of the words "nrc re 
and "priority". Mr. Speaker. In terms of the 
legal effect of the section I do not believe 
that there has ever been any intent to alter 
the legal requirements of the section by the 
use of one. as opposed to the other, of these 
two terms. Rather, this riire-c-r-,. 
the Idiosyncratic styles of the various com, 
■mutec drjitsmen. consequently, I do net 
believe that the State of Alaska need modify 
Its State subsistence statute, which uses the 
term "priority". In order to be la compliance 
with the “preference" requirement of sec­
tion 804. However, the State statute may 
need to be modified to comply with other

requirements of both section 804 and other 
provisions of the title.
The snbslstence preference applies to In­

dividual wildlife populations and Qsb. and 
State regulation of the taking of each popu­
lation and stock must be consistent with 
section 304.
The State must firs; Identify the custom-*1 
ar~ IfltT Traditional subsistence uses of I 
each population and stock by rural residents. I 
It should be emphasized thac this evaluation I 
must be based upon subsistence use, not I 
upon any form o£ economic or other need. 1 
It olso should be emphasized that the level 
of subsistence uses by rural residents of par­
ticular wildlife populations and fish may 
have been repressed by State regulator/ ac­
tivities and. consequently, recent historical 
levels of harvest of a particular population 
or stock may not accurately reflect the nor­
mal level of the customary and traditional 
subsistence use of such population. .
The king salmon fishery on the west si-e 

of Cook Inlet and the caribou harvesr In ti:e 
Copper River area are two recent examples 
of this situation. From 1964 until this past 
June, when the subsistence king salmon lish- ,
ery was flr.aily opened to the residents of 
the village of Tvonek by a State court order 
Implementing the State subsistence statute, 
the residents of that village have been pro­
hibited from harvesting a subsistence re­
source which prior to 1964 had been har­
vested for generations. Obviously, an analysis 
of the customary and traditional subsistence 
use ot king salmon by residents of the village 
of Tyonek over even the past ten years would 
result In a determination that king salmon 
are not a customary and traditional subsist­
ence resource of that village, a determination 
which would be erroneous.
Because of the decline of the caribou pop­

ulation. In the Copper River area, the State 
reduced the total harvest of the population 
a.-id established a lottery In which the resi­
dents of villages In the Copper River area 
have had to compete against sport hunters 
from around the State for a caribou hunting 
permit. Any analysis of the level of customary 
and traditional subsistence use of caribou by 
rural residents In the copper River area will 
produce a figure far below the normal cus- 
’ ternary and traditional subsistence use of 
the resource which would have resulted If 
the State had not Imposed a regulatory sys­
tem on the rural residents of the area which 
subordinated subsistence uses to the needs 
of urban sport hunters.
Mr. Speaker, similar examples are too nu­

merous to mention. The point I am making 
is that the subsistence priortt; requires the 
State of Alaska to determine the customary . 
and traditional subsistence use of a particu­
lar wildlife population or fish which would 
have reasonably been made by rural residents 
If their subsistence uses bad consistently 
been respected and adequately protected by 
State regulation.
It also should be noted that customary 

and CrfifiHliinal suBsistence uses must be 
evaluated on g community nr area basis. 
rati-.er than an Individual basis. If not. our 
commitment In this legislation to the pro­
tection of the Alaska Native subsistence way 
of life would be terminated In one genera­
tion as rural residents with established sub­
sistence uses pas3 away and their descer.d- 
ents with no established customary and tra­
ditional uses take their place in the subsist­
ence cycle.
A3 I have mentioned earlier, and as the 

subsistence title Itself specifically states, it 13 
•.he Intent of this legislation, to protect the 
Alaska Native subsistence way of life, and 
the Alaska Native culture of which It Is a 
primary and esseutiat element, for genera­
tion upon generation, for as tong as the 
Alaska Native people themselves choose to 
participate In that way of Ufe. and to leave 
for the Alaska Native people themselves, 
rather than to Federal and State resource
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should be noted that a recommendation of a regional council pursuant 
to Section 305 would not be supported by substantial evidence i f  the 
recommendation is  inconsistent with the conservation of healthy popu­
lations of fish and w ildlife. The Committee intends the phrase “ the con­
servation of healthy populations of fish and w ild life”  to mean the 
maintenance of fish and w ildlife resources and their habitats in a con­
dition which assures stable and continuing natural populations and 
species m ix of plants and animals in  relation to their ecosystems, in ­
cluding recognition that local rural residents engaged in subsistence 
uses may be a natural part of that ecosystem; minimizes the likelihood 
of irreversible or long-term adverse effects upon such populations and 
species; and ensures maximum practicable diversity of options for the 
future. The greater the ignorance of the resource parameters, particu­
la r ly  of the ability and capacity of a population or species to respond 
to changes in its ecosystem, the greater the safety factor must be. Thus, 
in order to insure that subsistence uses are compatible with the mainte­
nance of healthy populations of fish and w ild life , i t  must be recog­
nized that the likelihood of irreversible or long-term adverse effects to 
a population or species must be proportional to the magnitude of the 
risks caused by a proposed use of such population or species.

The Committee recognizes that the management policies and legal 
authorities of the National P a rk  System and the National W ild life  
Refuge System may require different interpretations and application 
of the “ healthy population” concept consistent with the management 
objectives of each system. Accordingly, the Committee recognizes 
that the policies and legal authorities of the managing agencies w ill 
determine the nature and degree of management programs affecting 
ecological relationships, population dynamics, and manipulation of 
the components of the ecosystem.

Definition of “Subsistence Uses”
Although many residents of cities such as Ketchikan, Juneau, A n­

chorage, and Fairbanks harvest renewable resources from the public 
lands for personal or fam ily consumption, by its very nature a “ sub­
sistence use” is something done only by Native and non-Native resi­
dents of “ rural”  Alaska. The Committee adopted an amendment to 
c la rify  th is point bv lim iting application of the definition to areas of 
“ rural”  Alaska including communities such as D illingham , Bethel, 
Nome, Kotzebue. Barrow, and other Native and non-Native villages 
scattered throughout the State. However, the Committee does not in ­
tend to im ply that the rural nature of such communities is a static con­
dition : the direction of the economic development and rural character 
of such communities may change over time. I t  should be emphasized 
that this amendment is  not intended to impose a “ durational”  rural 
residency requirement in the definition or impede the traditional move­
ment of Alaska residents between the rural areas and the major popu­
lation centers and vice versa. Nor does the amendment prohibit the 
taking of fish and w ildlife on certain nublic lands bv normal residents. 
Rather, nonsubsistence uses may continue in accordance with existing 
law but do not enjoy any preference on the public lands, and. conse­
quently, may be restricted pursuant to Section 604 when necessary to 
protect subsistence resources or to ensure the satisfaction of the subsist­
ence needs of rural residents.

A L A S K A  L A N D S  C O N S E R V A T I O N  A C T
P.L. 96-487
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; T h e d e fin it io n  has been m od ifie d to e lim in a te  the “ fo r  pe rsonn l o r 
fa m ily  con sum p tio n ”  l im ita t io n  upon the ta k in g  o f w i ld , renewab le 
resources fo r “ cu s tom a ry tra d e ” . The C om m itte e does r.or in te n d th a t 
“ cus tom a ry tra d e ”  be cons trued to p e rm it t lw  es tab lishm en t o f s ig ­
n if ic a n t comm erc ia l en te rp rises unde r the gu ise o f “ subsistence uses” . 
T h e C omm itte e expects the S ec re ta ry and th e S ta te to  c lose ly m o n ito r 
the “ cus tom a ry tra d e ”  com ponen t o f the d e f in it io n  and p rom u lg a te 
reg u la tio n s consis ten t w ith  the in te n t o f th e subsistence t i t le . • •

Local And Regional Participation 
An amendment to section 805 clarifies that regardless of whether the 

regional council system is established by the Secretary or the State, the 
relationship between the regional councils and the "Secretary or the 
State is the same; that is, either the Secretary or the State may choose 
not to follow a recommendation made by a council i f  the recommenda­
tion is not supported by substantial evidence, violates recognized prin­
ciples of fish and w ildlife conservation, or would be detrimental to t,..- 
satisfaction of subsistence needs. Another important amendment c la ri­
fies that i f  the State enacts and implements laws of general applicabil­
ity  which satisfy the requirements of Sections 803. S04. and 805, then, 
unless and until repealed, such State laws shall supersede Sections S03. 
804, and S05 insofar as such sections govern State responsibility for 
the taking of fish and w ildlife on the public lands for subsistence uses.

Judicial Enforcement 
T he m a jo r am endm en t to Section 807 c la r if ie s  th a t w h ile  the Sec­

re ta ry  is n o t re q u ire d to h o ld  a h e a r in g (e ith e r in fo rm a l o r pu rs u a n t 
to fo rm a l procedures set fo r t h  in  the A d m in is t r a t iv e  P rocedures A c t ) 
p r io r to  b r in g in g  a c iv i l a c tio n aga ins t th e S ta te on b e h a lf o f a loca l 
comm ittee o r re g io n a l cou n c il, he is re q u ire d , p r io r to b r in g in g  such 
a c tio n , to  make a d e te rm in a tio n  in  w r i t in g  s e tt in g  fo r t h  sub s ta n tia l 
evidence th a t the S ta te has fa ile d  to m ake adequa te and tim e ly  p ro ­
v is io n o f the subsistence pre fe rence a f te r h a v in g  been p ro v id e d a rea ­
sonable o p p o r tu n ity  to do so, and th a t such fa ilu re  th rea tens the a b i l i t y  
o f loca l res iden ts to s a tis fy  th e ir subsistence needs.

Subsistence and Land-Use Decisions 
T he Comm itte e adop ted tw o im p o r ta n t te ch n ica l am endm en t; to Sec­

t io n  810. The f i r s t sub s titu te s the w e ll-re co gn iz e d le ga l s ta n da rd o f 
“ reasonab le”  in  place o f “ adequa te ”  to describe the steps w h ic h the 
head o f a F ed e ra l agency m u s t take to m in im iz e  adverse im pa c ts on 
subsistence uses p r io r to p e rm it t in g  a w ith d ra w a l, re se rva tio n , lease, 
p e rm it , o r o th e r use, occupancy, o r d is p o s it io n  o f the p u b lic  lands 
w h ic h w ou ld s ig n if ic a n t ly  re s tr ic t subsistence uses, a lth o u g h i t  shou ld 
be recogn ized th a t steps w h ic h are “ in ad equa te ”  to  m in im iz e adverse 
im pac ts w i l l ra re ly  be “ reasonab le ”  w i th in  th e m ean in g o f th is  section . 
T he second am endm en t c la r if ie s th a t the req u irem en ts o f Sec tion 810 
are “ p ro ce d u ra l”  in  th a t u n t i l the requ irem en ts o f the section have been 
sa tis fied the proposed ac tion may no t proceed , b u t once the re q u ire ­
m ents o f the section are sa tis fied and in c o rp o ra te d in to  e x is t in g  la nd 
use p la n n in g  processes the proposed a c tio n m ay proceed even th o u gh 
its  elFect may be adverse to subsistence uses.
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