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IN Tim SUPERIOR COURT FOR TilF. STATE OF ALASKA

! THIRD JUDICIAL DISTRICT

INATIVE VILLAGE OF TYOMF.K, ot ill., )
Plaintiffs,
. AL -
IALASKA BOARD OF FISHERIES, ct al., ) A /a
Dcfondants.
Cor
Ky
CIVIL ACTION NO. 3AU-80-3073 -

; FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiffs' motion for a preliminary injunction in the
jabavc-entitled action having come on for hearing on the 22d day
|]of May 1900, all parties having been heard and plaintiffs’ motion
[having been granted, the Court hereby enters the following find-
jings of fact and conclusions of law.

r FINDINGS OF FACT

1. The village of Tyonek is an Athabascan Indian Vil ¢ 1
.of approximately 300 people and 80 households located on the west
:side of Cook Inlet. Tyonek has been inhabited for generations by
.the Tanaina group of Athabascans viho succeeded the Eskimo ooo0-
hilation which originally settled in the area in prehistoric tines.
*TodayT—tho--vi llage ‘stil 1-rctains its-cthnic identity and-has. the
same-characteristies of a'rural Alaska Native connunity‘as' thosc

;of-N.*itivo vi 1lcin#!j in other nreoc of the stcite..

2. Tin* Susilna river king salmon stock enters upper Cook
C“

I"lot «»l w(;t:.~wi>niy..i»Loo;:.0l_kingesalron eto-puss by th*.*-villag
.of-Tyonek. The F.usitna isivr stock enters Cook Inlet the'boy tniu*i';
1 L

- il

.of lay. und begins to pass i.y the village of Tyonek in mid-May"'.]

(li ydee. y
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The Susitna River stock run peaks at the village at the end of
i. May or the beginning of June and is usually completely past the
! village by the tatter™-art™-of June.

3. The mid-'lay to mid-June king salmon fishery is a
J customary and traditional subsistence use by residents of the
i village of T\tonek of the Susitna River king salmon stock in that

\]tliis fishery has been in existence for generations, that the

j- harvest of the king salmon at this time is an essential component
- e

Fof the cultural life of the illage, that the art of cuttin Kigy. -~
4 ultu i Vi g utting IET[K_

i salmon has boon handed down through generations, that the early
j;I.<ing salmon is the first fresh food of the spring, that king sal-
I' non are oiler than other soecics of salmon and therefore better
j! suited for drying and preserving for winter use, that unlike

other specie:; of snlnon king salmon arc not suscouiiblc to damage

—.

; while drying from insects and seabirds, and that drying is usually
L
Hzompleted prior to the start of summer rains.

i 4. The residents of the village of Tyonek fish Cor king

salmon with set nets from the beach in front of their fish

camps immediately south of the village.

I 5. Since 1904, the residents of the village of Tyonek have

!;Ibeen prevented frcm participating in their customary and tradition

IE —
ladontcd by defendants and their predecessors. These regulations

s mid-Say to mid-June king salmon subsistence fishery by regulations

I, were initially adopted due to poor escapement of the Susitna
‘l'_River king salmon stock.
6. In 1977, the defendant Alaska HOARD 01’ t'XSIIHUICS odoplo.’
j a Comprehensive Honayoment I'nlicy for The Upper Cook Inlet Saln.ii-.
+Stocks which staled that slocks meehici move in Conk Inlet to

mi.-k
spawn in.; areas piior to .Him: 19th would be managed ~*.selusiw lyrot

CA,.
... Ir *0m.ittom | uses. Mo million was made in the management col rev

A

3 *
1for manege-rent nf such slocks lor subsistence ur.es/it—?- /-
i<t t-in ., (Av o v od T [ N S

| -
A | S.,- | e
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7. In 1978, the Alaska State Legislature enacted eh 151
j SLA 1973 (A.S. 1G.95.251(b)) which requires that whenever it s
i. ncccssarv to restrict the tailing of the Sus.itna.-p.ivc?”.iiin-"sSltson.
i stock to assure the maintenance of guch stock on a sustained-
i, yield basis or to assure the continuation of subsistence uses
le/—"' ! such king salmon stock, subsistence use of—such-stock* shall be

A\

Z the pri.ority use .over-sport and commorciol uses.

#
% 8. A.S. 1G.05.251(b) /iU-r'requires defendant ALASKA BOARD ;
|- OF FISHERIES to adopt subsistence fishing regulations for Susitna ,
J, River kingsalmon stocks, which implement the priority for subsis-.
j tence wusesreferred to in paragraph 7, unless it determines that i
I_1adoption of such regulations will jeopardise or interfere with !
L hd

il the maintenance of Susitna River king salmon stocks on a sustained-

ij yield basis. il-i
w
9; Prior to the March 1980 meeting?of defendant ALASKA

BOARD Or FISHERIES, said defendant, on behalf of plaintiff ,f
i <t ! Neyrhd,,
jI NATIVE VILLAGE OF TYOMF.K, published -proposed regulation§ pursuant’,
. to the Administrative Procedur;ss Act to open a subsistence Kking
| salmon fishery for the residents of the village of Tyonek, between
j! May 15 and June 15.
g 10. On March 2G, 19S0, defendant ALASKA ItOAKD OF FISHERIES

I; held a public hearing and received testimony on the proposed

; regulations from the Alaska Department of rish and Game, residents’

1 of the village of Tyonek and other members of the public.
I 11. Testimony presented at the uublic hearing indicated
k oy =->/ "

“that the residents of the village of Tyoﬁek blivc- eustomari ly ami

| traditionally harvested king salmon (or subsistence uses bef.-.-eu

j! -May 15 and dune 15.1.i«r> i'l an <*gfv
14. Though evidence wztx, piesentod that restrictions on -
eetaking by all user groups of Lao Susitna River king salnan stock

II_W»ro ncc*T.:;.ii*y, no cvitliT.ee: w.ij pior.cntoil .it
-

th& hc.ir imi iiy Ilio 1
.

e AKisha DciiariPiont of riah ;mrl Oarr.o Lh.it oclcpiitm of the propo”™.oJ



Cf'M tf*

[T

i

regulations would jeopardize oc interfere with the nnintcnar.ee

of the Susitna River king salmon stock on a sustained-yield basis

and-the defendant ALASKA BOARD OF FISHERIES made no finding to

that effdbe~ *(. ML -y . p-C-w_ Qw;. r £

sd o7 eUL/ N - (vt ijvo- i

ur 13: The defendant ALASKA EOARD OIFrrFtISHERIES rejected the

plaintiffs1 proposals';" but adopted proposal.s authorizing the
S.-bi. or<fi.v. i-iaA;-.] /.1 |«T .mac.-

harvest of 13,100 Susitna River king salmon ..by sports fishermen.
1-1. As a result of the failure of the defendant ALAS.
BOARD Or FISHERIES to adont proposed regulations opening a king

salmon season for the residents of the village of Tyonek, the

plaintiffs'are threatened with irreparable harm in that plaintiff:

customary and traditional use of the Susitna River king snlr.on

stock will be denied to them. Consequently, residents of the

:village of Tyonek will lose access to a valuable subsistence

resource and the customary and traditional way of life of the
village will be disrupted.

I1S. No other species of salmon available to the residents

lof the village of Tyonek can replace the Susitna Rivcr'king salrr.rv

ktr-vic.i ivroAn-ri /cu, oio m( />

stock™as "a subsistence rcsourcc-or substitute for the role of the

[ Susitna River king salmon stock in the customary and traditional
e way of life of the village.
1G. Defendants w ill be adequately protected if the resident
of the village of Tyonek are permitted to harvest 3,000 king saint
| from the Susitna River king salmo. stock between May 23 and Jype
j, 1S, 19Ko.
17. Plaintiffs have raised serious and substantial questio:
( The failure of defendant ALASKA HOARD Of I SHERIES to adopt She
proposals submilled on behalf of plaintiff NATIVE VILLAGE Of
I; TiO.itk .m.l the adopt,ion of iu-npo*:als authoriting the h.itver.L <d
'e]l.*90 Susitna River Lliig -t.ilnon by sports fisheri-.cn is a violuti

ol A.l.. 1G.9S. 281 (h) in that whenever il is necesttarv to rostritM

ft)
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the taking of Susitna River king salmon to assure the maintenance

—

of t'nat fish stock’ on a sustained-yield basis, or to assure

tlie continuation of subsistence uses of such resource, subsistence

use shall bo the priority use.

co:clusiom3 op faw

1. Unless the preliminary relief requested by olaintiffs

< (]
> is granted plaintiffs v/ill suffer irreparable harm in that plai.n-
*

i’jtiffs customary and traditional use ofthe Susitna River king
)

= e T el

j: nalir.on stock will be denied to them. Consequently, residents of
the village of Tyonek will lose accessto a valuable subsistence
resource and the customary and traditional way of life of the

. village will bo dii_rupted. . !

2. Defendants and the resource will be adequately pro-
tected if the residents of the village are permitted to harvest !

[I| 3,000 king salmon from the Susitna River king salmon stock bctweor.JI

: May 23 and Juno 13, 1900.
i*

3. Plaintiffs have raised serious and substantial questions

jH.n tnat: . j

) a. Whenever it is necessary to restrict the taking

I

. of a fish stock to assure the maintenance of fish stocks on a j
[' sustained-yield basis, or to assure the continuation of subsistcnci
uses of such resources, subsistence use shall be the priority

I use of such stock.

1). The residents of the village of Tyonek have a j
b |
.customary andtraditional use of the Susitna River king salmon

( stock, between May 13 and June 13.
'.| C. Adoption by defendant ALASKA IiOAlil) 01" PInillllillift

of regulations which allow for tin; sport fishing of f.usitn.i Riwr
! kin., salmon without first adopting regulation!: which provide ler
jl tin: eustomary and traditional nr.*; of such stock by the resideril =
; of the vill.rj*: of Tyonek is aviolation of the subsistence

prim ity Set forth in ,\.r. [If,.03. 231 (b) .



- do bond is

required of the plaintiffs prior to

issuance of the preliminary injunction.

DATED this

day of , 19S0.

g~

JUUokl 0; '™tli; S'.li'UAICi'. CQJi\ r

I certify lli-t m gr- of) - 5 A
a rniv of |[M( (!nciimc*it svns sent to:
*I>>>ni'j(s) of Hcenrd, or
o Cllcr:
at .h'J.'I'Ss of rccc:J.

D.0.E E/'Iy

t Con<



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

NATIVE VILLAGE Or

Plaintiffs, \
vVs.
ALASKA BOARD OF FIS'.IE

Defendants.
CIVIL ACTION NO. 3AN-30-3073
agreelent Or settlement

WHEREAS, a civil action lias been brought by the Native
village of Tyonek and several residents 0| the village of Tyonek
in which plaintiffs allege inter alii that the decision of the
Alaska Board of Fisheries rejecting proposed regulations for kin
salmon fishing for subsistence uses in the uooer Cook Inlet
between May 15 and June 15 by residents of “ne village of Tyonek
was a violation of A.S. 1G.05.251(b) and request declaratory and
injunctive relief; and

V.'lIEP.EAS, on May 22, 19S0, this Court granted plaintiffs"’
notion for a preliminary injunction and on May 23, 1930, entered
findings of fact and conclusions of law restraining defendants
frori enforcing regulations which prohibit residents of the villa

v

of Tyonek fron subsistence fi.ohinu for king salmon in the r-.
cr between May 23, and .Tuna 15, 19.10, and requiring

defendant:: to adopt emergency order rcgul.itions lo authori;:e the

residents of the village of Tyonek Lo harvest king salmon -i-a—Ah.-

if-.—-1— ""m--t in tho vicinity 0' Tyonek for subsistence uses

between May 23, 1930 and June 13, 1920, with a lIlimit of 50 kin;

salnon per household not to exceed a total of 3,000 king salnon



and reculatcd to minimize the impact on any one stream.

WHEREAS, the parties in order to avoid the uncertainty of
further litigation, wish to resolve this matter by means of
settlement;

NOV., THEREFORE, the parties, through their attorneys 3nd
subject to the approval and order of this Court, hereby agree as

follows:

state-eiit 0l facts

1. Plaintiff NATIVE VILLAGE OF TVCNEK is a nonprofit corp-
oration organized under the Indian Reorganization Act of 193-5,
25 U.S.C. 461 et sec., to provide for the general health, safety,
and well-being of the Athabascan Indian residents of the village
0? Tyonek, a substantial number of whom customarily and tradi-
tionally harvested king salmon in the vicinity of Tyonek during
,)jay and June for subsistence uses prior to the closure of the
Tyonek king salmon subsistence fishery by Alaska Board of Fish
and Game in 196-1, and would harvest king salmon in the vicinity of
Tyonek for subsistence uses in 1980 but for the fact that
defendant ALASKA BOARD or FISHERIES did not adopt proposed regu-
lations for subsistence king salmon fishing in the vicinity of
Tyonek by residents of the village of Tyonek between May 15 and
June 15.

2. Plaintiffs NELLIE CIl ICKAI.L'GION, FKDORA CONSTANTINE,
PETER CONSTANTINE, and SAVA STEPHAN arc Athabascan Indian resi-
dents of the village of Tyonek who customarily and traditionally
rishod at Tyonek for king salmon for subsistence user, in <"eay and
June prior to the closure of the Tyonek king salmon subsistence
fishery by the A.aska Board of I'ish and Game in 190-t, tr.d who
(with the exccocion of plaintiff PETER CONSTANTINE) would harvest

king salmon in the vicinity of Tyonek in May and Juno for



subsistence uses in 1990 if defendant ALASKA 30AP.D OF FISHERIES
had adopted proposed regulations for subsistence king salmon
fishing in the vicinity of Tyonek by residents of the village of
Tyonek. Health problems would prevent plaintiff PETER CONSTANTINE
from harvesting king salmon in the vicinity of Tyonek for sub-
sistence wuses in 1930, but residents of the village of Tyonek
would share their king salmon subsistence harvest with plaintiff
PETER CONSTANTINE as is the customary and traditional practice of
the residents of the village of Tyonek with respect to the dis -
tribution of subsistence resources to the elders of the village.

3. Defendant ALASKA BOARD OF FISHERIES is established by
A.S. 16.0S.221 for the purposes of the conservation and develop-
ment of the fishery resources of the state. The board is
required by A.S. 16.05.231(b) to adopt regulations permitting the
taking of king salmon in the vicinity of Tyonek for subsistence
uses.

4. Defendant RONALD 0. SKOOG is the Commissioner of the
Alaska'Department of Fish and Game and is required by A.S. 16.05
.020 to manage the fish resources of the state in the interest of
the economy and general well-being of the state. These fish
resources include king salmon in the vicinity of Tyonek.

Defendant RONALD O. SKOOG is the os officio secretary of defendant
ALASKA BOARD OF FISHERIES and has authority pursuant to A.S. 16.05
.0GO to open and close seasons and periods on fish.

5. Defendant WILLIAM R. NIX isthe Commissioner and prin—
cipal executive officer of the Alaska Department of Public Safety.
Pursuant to A.S. 44.41.020 the Alaska Department of Public Saietv
is charged with responsihilit”" for the administrative functions
relative to the protection of life and property inciudin.i enrorco-

nent cf fishing regulations adopted by defendant AI.AANA UOAFD OI’

FISHERIES.



6. Tyonek, a community on the west side of Cook Inlet, s
an Athabascan Indian village of approximately 350 people, over
955 of whom are Athabascan Indians. Tyonek has been inhabited
for generations by the Tanaina group of Athabascans who succeeded

the Eskimo population which originally settled the area in pre-

historic times. The present residents of the village are the
descendants of the Tanaina group. Today, the village still retain
its ethnic Athabascan identity, is a rural Alaska Native village

and ha, not abandoned its castcmary and traditional use of Kking
salmon.

7. For the purposes of this Agreement o: Settlement, "fish"
means the Susitna River king salmon which enter Cook Inlet waters
the beginning of May and begin to pass by the village of Tyonek in
mid-May and spawn primarily in streams located in the Susitna
River drainage.

S. Susitna River king salmon peak at the village at the end
of May or in early June and arc usually completely past the
village by the end of June.

9. The mid-May to mid-June king salmon fishery is a cu
tomary and traditional subsistence use by residents domiciled in
the village of Tyonek of the Susitna River king salmon in that
this fishery har been in existence for generations, that the
harvest of the king salmon at this time is a customary and trad-
itional component of the cultural life of the village, that the
art of cutting large king salmon lias been handed down Ilhrounh
generations, that the early king salmon are the first sign ifieanl.
subsistence fresh salmon of the .spring, that Susitna River Kkinj
salnon arc oilier than other species of salmon found in Cook Inivi
in the vicinity of Tyonek and therefore better suited tor drying

and preserving for winter use and less susceptible to djmane while



drying from insects and seabirds, and that drying takes approxi-
mately three weeks and is usually completed by the end of June.

10. The residents of the village of Tyonek harvest king
salmon with set nets from the beach in front of their fish camps
immediately south of the village.

11. Since 196*1, the residents of the village of Tyonek have
been prevented from participating in their customary and tradi-
tional mid-May to mid-June king salmon subsistence fishery by
regulations adopted by defendants and their predecessors. These
regulations were initially adopted due to poor escapement of the
Susitna River king salmon.

12. Prior to the December 1979 and March 19S0 meetings of
defendant ALASKA BOARD OF FISHERIES, said defendant, on request
of plaintiff NATIVE VILLAGE OF TYONEK, published summaries of
regulations proposed by said plaintiffs pursuant to the Admini-
strative Procedure Act to open a subsistence king salmon fishery
for the residents of the village of Tyonek, between May 15 and
June 15.

13. On M rch 26, 1930, defendant ALASKA EO.ARD OF FISHERIES
held a public hearing and received testimony on the proposed
regulations from the Alaska Department of Fish and Game, resident:
of the village of Tyonek and other members of the public. Public
testimony was also received at the December 19, 1979 meeting of
defendant ALASKA BOARD Or FISHERIES.

14. Testimony presented at the public hearings indicated
that the residents of the village of Tyonek customarily and
tradiLionelly harvested king salmon for subsistence uses between
May 15 an=>! June 15 prior to the closure in [I'"M*.

15. Though evidence war. presented to defendant ALASKA HOARD
OF FISHERIES that restrictions on taking by all user groups or'

Susitnj River king salmon in Cook Inlet were necessary, no
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evidence was presented stating that adoption of the proposed sub-

sistence regulations would jeopardize or interfere with the

naintenar.ee of Susitna River king salnon on a sustained-yield basi;

and the defendant ALASKA BOARD OF FISHERIES made no finding at the
March meeting.to that effect.

16. The defendant ALASKA BOARD OF FISHERIES rejected the
plaintiffs' proposals for subsistence fishing in Cook Inlet but

adopted proposals which resulted in authorizing the sport harvest

_of up to 13,100 Susitna River king salmon pursuant to 5 AAC 60
1

—

e N e — ]

-

.030(a) .
17. A failure of the defendant ALASKA BOARD Or FISHERIES to

adopt regulations opening a king salmon season for the residents

of the village of Tyonek, between ".ay 15 and June 15 of each year,

threaten plaintiffs with irreparable harm in that plaintiffs'

customary and traditional use of Susitna River king salmon from

'
1

f

Mav 15 to June 15 w ill be unnecessarily denied to thorn. Access to'

a significant customary and traditional subsistence resource in

accordance with A.S. 16.05.251(b) will bo lost and the customary

and traditional cultural life of the village will be disrupted.
18. No other species of salmon available to the residents

of the village of Tyonek can fully replace Susitna River king
salno'i harvested between May 15 and June 15 as a subsistence
resource or substitute for the role of Susitna [liver king salmon

in the customary and traditional cultural life of the village.

CONSENT DECREE

1. Under A.S. 16.05.9-10(6) and (26), subsistence user. «=

fish are the customary and traditional uses in Alaska of ouch fir.h

for direct personal or family consumption as Cord, shelter, fuel,
clothing, tools, or transportation, for the making and selling of

handicraft article:; out of non-edible by-products of such fir.h

- =

(



evidence was presented stating that adoption of the proposed sub-
sistence regulations would jeopardize or interfere with the
maintenance of Susitna River king salmon on a sustained-yield basi
and the defendant ALASKA BOARD OF FISHERIES made no finding at the
March meetir.g~to that effect.

16. The defendant ALASKA BOARD OF FISHERIES rejected the
plaintiffs' proposals for subsistence fishing in Cook Inlet but
adopted proposals which resulted in authorizing the sport harvest
of up to 13,100 Susitna River king salmon pursuant to S AAC 60
.030(a).

17. A failure of the defendant ALASKA BOARD OF FISKEF.IES to
adopt regulations opening a king salmon season for the residents
of the village of Tyonek, between May 15 and June 15 of each year,1
threaten plaintiffs with irreparable harm in that, plaintiffs' !
customary and traditional use of Susitna P.ivcr king salmon from

May 15 to June 15 will be unnecessarily denied to then. Access to

a significant customary and traditional subsistence resource in

accordance with A.S. 16.05.751(b) will bo lost and the customary
and traditional cultural life of the village will be disrupted.
18. No other species of salmon available to the residents

of the village of Tyonek can fully replace Susitna River king
salmon harvested between May 15 and June 15 as a subsistence

resource or substitute for the role of Susitna River king salmon

in the customary and traditional cultural life of the village.

i Under & Ce lo (e i " ;
*n ft ry ~ri zead.tto.;,; ..,.8 ; ;;(sy-K Cca .
:sr .lirvst -w jor.ii or «:ii-.-.a-j*- aB shcWer. luol.

clothing, tools, or transportation, for tto .-&in-; .ird selling 0J

handicraft articles out of ncn-edible by-products of such fish



taken for personal or family consumption, and for the customary
trade, barter or sharing for personal or family consumption.

2. The residents of the village of Tyonek have a customary
and traditional subsistence use of Susitna River king salmon
| between May 15 and June 15 for all of the reasons set forth in

J, paragraph 9 of the Statement of Agreed Facts. The role of the

j:harvest of Susitna River king salmon in the cultural life of
i_Tvonek and the handing down of information about the harvest, 1
I preparation, and use of such fish fromgeneration to generation ]
.are significant factors in determining whether use of such fish

lfor personal or family consumption is a "customary and traditional”
i_ subsistence use of such fish. |
L

3. Defendant ALASKA DOARD OF FISIiERIF.S is rccuired to adont’

izregulations which authorise the subsistence fishing of Susitna
River king salmon by residents of the village of Tyonek in the
upper Cook Inlet in the vicinity of the village of Tyonek between
May 15 and June 15 each year, unless such defendant determines, in

r-accordance with the Administrative Procedure Act, that any subsis-

i* tence fishing for Susitna River king salmon by the residents of

o |

Iithe village ofTyonek will jeopardizeor interfere with the |

I maintenance of such fish on a sustained—y'ield basis.

1 4. The parties agree and the Court approves, for the pur- 1

il'-poser, of achieving an agreement to this litigation, that whenever

F;defendantALASKADCARD OF FISHERIES makes a finding that any sub- '’

;I siotcnco fishing for Susitna River king salmon by residents of 1lho

I village of Tyonek will jeopardize or interfere with the niainL'.-n.uirv

j of such fish on a sustained-yield basis, such finding shall be

j made on the record and shall detail the biological informatinn
which forms the basis of such finding. The finding tincluding -
tin: biological information) shall be reduced to writing.

5. Regulations setting bag limits, gear typos, and open



fishing periods for the subsistence fishing of Susitna River king
salmon by residents of the village of Tyonek shall cause the
least adverse impact upon such residents, and shall be consistent,
insofar as oracticable, with sound fishery conservation practices,
such as minimizing the impact on the return of such fish to any
one stream.

6. Whenever it is necessary to restrict the taking of
Susitna River king salmon to assure the maintenance of such fish
on a sustained-yield basis, or to assure the continuation of sub-
sistence wuses of such fish, customary and traditional subsistence
use by the residents of the village of Tyonek shall be the
priority use under A.S. 16.05.251(b). The defendant ALASKA BOARD
OF FISHERIES shall not adopt regulations which allow for the
commercial (between May 15 and June 15) and sport fishing of
Susitna River king salmon, without first adopting regulations
which provide for this subsistence priority over such commercial

and sport use unless the Board has made a finding, as required by

. A.S. 16.05.251 (b), that any e.ubsistence fishing for Susitna P.iver

king salmon by the residents of the village of Tyonek will jeo-
pardize or interfere witli the maintenance of such fish on a
sustained-yield basis.

7. Defendants ALASKA BOARD OF FISHERIES, RONALD 0. SHOOK,

L J

and WILLIAM R. NIX and their successors in office are hereby
permanently restrained Cron enforcing regulations which prohibit
residents of the village of Tyonek from subsistence Cishin.: for
Susitna River king salmon in the upper Cook Inlet in the vicinity
of the village of Tyonek between M.iv 15 and June 15 of ouch year
without defendant ALASKA I''0AKD op nsilKR.n::: first finding, in
accordance with the Administrative Rroceduro Act, that such sub-

sistence fishing will jeopardLze or interfere with the inaintcn.ir.ee

of such fish on a sustained-yield basis.

% bt 0

J



3. Counts I, Il and IV of plaintiffs' complaint are dis
missed with prejudice.
9. This Court shall retain jurisdiction over this civil

J action until July 1, 1931.

DATED: DATED:

Lam Lpenglor Norman A. Cohen

DATED: DATED:

John Gicsoory Donald C. flit.cr.ail

Attorneys for Defendant: Attorneys for Plaintiffs
ORDER

The above Agreement of Settlement and Consent Decree are

aooroved.

! DATED:
Victor Carlson
Superior Court Judge
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COOK 1MILET MANAGEMENT AREA SUIISISTE/."CE

FISHERY REPORT " 1972

General Information

Descriotion of Area: The Cook Inlet area includes

all waters of Alaska in Cook Inlet and Resurrection

Gay north of Cape Douglas and west of Cace Fairfield,
including the Barren Islands. (Figure 1)

Species Utilized: All five species of pacific sal—

mon are utilized in the Cook Inlet area. Since 1952

cohos have made up 65 percent of the subsistence catch,

reds 20 percent, pinks 8f;, churns 52,7a.nd kinos 0.2 )

percent. (Table 1) King crab, tanner crab, dungeness

crab, shrimp, smelt, herring, bottom fish, and clams

are also utilized for subsistence purposes. However,

few records are available on degree of utilization.

In actuality it is hard to define what constitutes

"sport fishing" and what constitutes "subsistence
fishing” for the above listed spc-cies.

Economic Conditions: No figures are available on the
i.erage income of those applying for subsistence pef"-

1n the Cook Inlet area. It is the personal opin-

<f the area management biologist that less than five

M- —TKfr, T*r< jwtiyj W
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YEAR
1962

1963
1964
1965
1966
1967
1963
1969
1970
1971

NO.
PERMITS
192

229
191
190
330
375
356
447
449
168

TOTALS 2,957
'ERCCIT 100.0

13
13

3
28
29
42
54
52
42
35

316

10.7

TABILE 1

coorc tnlf.t suns JSTENCE CATCH CFL SALMON, 1962-1971

DID_NOT
REPLY  KTNCS

45
29

10

3
2

101
0.2

REDS
110

859
393
484
1656
863
1009
1518
1218
23

8,793
20.2

QMO CHUM
3574 391
2510 424
2463 207
2109 235
3533 356
3105 213
4201 236
2011 9%
2371 152
1697 !
28,574 2,365
65.7 5.4

PINK  TOTAL
411 5197
447 4269
368 3431

49 2921
593« 6151
13 4258
1170 6626
65 3691
438 5152
44 1773
3,672 43,505
S.4 1000
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or ten percent of the subsistence fishing in the
area 1is curried out by persons in such financial
positions that they actually have a legitimate m.-ed
of the resource harvested .in order to subsist. [lhe
type of subsistence fishing found in the Cook Inlet
area could more appropriately be classified as
recreational or supplemental fishing. Many people
regard it as a form of sport fishing in which they
not only derive recreational benefits but at the
same time supplement their food stocks. Some

people in the Cook Inlet area, nutives and whites
alike, because of either need or personal preference,
are trying to maintain a "live-off-t.he land” life
style. To these few, "subsistence"” fishing may fail
into a need category and may play an important part

in their means of existing.

History of Fishery

1.

Methods of Fishing: A variety of subsistence fishing
methods are used in the Cook Inlet area, as it is a
multi-species utilization area,

a." Salmon: Set nets, seines and drift nets are
.currently usc-d with set nets accounting for about
,95 percent of the effort. Since statehood, all

subsistence salr..on fishing has been 1in conformance



witl. co::-::srcial regulations end, therefore,
areas open and methods used have been identi—
cal to those in commercial fisting. Prior

K0l place in safnon spaunipgstreans with gear
ranging from hook and line to gill nets. Snagging
was one of the more popular methods.

Shellfish: King crab, tanner crab, dungeness crab
and shrimp are taken with various forms of pots.
Most fishing lakes Diace at or near the small boat
harbors of Homer and Sc-ward. Clams for subsistence
are taken by use of a clam shovel. The methods
currently used for taking shellfish species for
subsistence purposes do r.ot differ appreciably

from those used prior to statehood.

Smelt: Both bill net:and dip nets have been used
in the Cock Inlet areafor taking smelt, however,

in 1972 dip nets became illegal gear for taking
smelt in the waters of theKenai Peninsula. A
limited amount of hoodand lino snagging for smelt

also exists.



d. Freshwater species: Tiie gear most ooir....only
utilized for freshwater species 1is small
mesh gill nets and seines. In the past, fish-
wheels and dip nets itave also been used in fresh—
water.

2. Catciies and Fishino, Effor t

a. Salmon: Salmon fishing is the only subsistence
fishing fur which reliable catch and effort data
exists and this data covers from 1952 to 1971 cnly.
During these years, a total of 2,957 subsistence
permits were issued and all but 3:5 were returned.
The total reported salmon catch from 1962 to 1971
is as follows: 101 kings, S.793 reds, ajzm%m5074 echos,

mmmmr%w
2,355 CﬂH@S’mmﬁPY%iﬂﬁﬁks’ for a total OEw#?ﬂ%QE salm
L The number of permits issued and the total catch
by species appears in Table 1 and is depicted 1in
graphic form in Figure 2.
b. Smelt: Catch data on smelt is only available
for the past two seasons. In 1971, there were
1,38/ smelt reported taken and in 1972, the re-
e ported catch was 8,542. Most effort lias taken

place along the western shoreline of tin) I%enai

Peninsula and around Turnayin Arm.



»

«

NNX

«

l*_

-

Yoo

The number of permits issued by year since 1969

appear below:

Year Salt Water Kenai River Total
1969 150 194 344
1970 157 393 550
1971 92 * 92
1972 160 160

*Smelt permits not required for Kenai River.

c. Shellfish: No permits are required for taking
shellfish and, therefore, no records are avail a-
ble on effort or catch. Most effort occurs in
Kachemak and Resurrection Gays.

d. Freshwater species: Relatively tew permits have
been requested for liking freshwater siecies and
most of these have been for Lake Louise and Tyone
Lakes. Wliitefish comprise about 90 percent of the
catch.

Manaoement Regulations: The following is 1 history of

subsistence regulations 1in Cook Inlet :rom 1943 to

1972.

1042 tnrougn 1QoQ

No mention made in Cook Inlet section of commercial

fisheries regulations.



First mention in commercial regulations.
Required notification of intention to take salmon
for personal use, with statement of type of gear
to be used, area, time, number of fishfto be taken
and intended disposition of fish take..

rish, Ship, and Campbell and Cottonwood
Creeks closed to subsistence fishing.

1952

Lo intent to take notification required. More
streams closed, 1including all tributaries to Knik
Arm, Willow Creek (tributary to Susitna), Campbell
Creek, and all streams and 1lanes of Kenai Peninsula
that arc* tributary to Cook Inlet: Provided this
snall not apply to fishing with rod, hook and line
ESffTRAad uoe-

(Apparently this was the first time many Cock
Inlet streams were closed to use of nets for personal

use of fish.)

- 1953
Above regulations same, plus added stipulation
ethat no personal use fishing allowed within SCO feet
of weirs and ladders. Snagging was prohibited for

.the first time.
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Iso, personal use fishing prohibited ittiin
500 yards of all other streams or lakes except with
hand rod, hook and line. Bay limit two (2) per day
per person.

And subject to laws regulating commercial fish—
ing 43 hours tefore and continuing 43 hours after
each fishing period. Except for fall season and/or
place greater than 25 miles from waters opc-n to
commercial fishing.

And in Knik Ann where 15 fathom set nets, 100
yards apart, shall be operated prior to August 6,
only during hours open to commercial fishing 1in th
NOEEPErntglsErict.

1954

Same as 1953 with additional sections that.
Commercial gear may be used for personal fishing
during any fall season.

Fishing allowed in Turnagain Arm east of a line
between Hope and Indian, and.

Fishing allowed more than 5 miles upstre;m
from tidewater on all streams and lakes of Cc.-k
Inlet drainage 5outh and West of the Susitna liver

or South of town of Homer.

-1C-



General regulations and.

Cook Inlet regulations same as 1954.

1955

Same as 1955 with aciJed restrictions.

Closed Kenai £ Russian Rivers within 3G0 yards
of their confluence (this to 1Sportsmenl).

Rod and 1line. . . limited take to two (2)

salmon over 16 inches, per person per day.

1557

General regulations sain® as 1556 .

Cook 1Inlet about same except for [limit on take
by rod and line fishermen (*. .not to exceed 10
inches®. . per person per day ty r.ook and line, and

not more than two (2) may excead 16 inches").

1958

General same as 1957 plus.

A series of regulations dc/ised to try to curb
snagging. . including Ulimiting .1Z€ hooks and mak —

ing it illegal to use weights with multiple hooks.
Cook Inlet same as 1957.
1959

General same as 1958.



Cook Inlet--added restrictions that. . .per—
sonal use fishing be allowed 1in the main stem of
the Susitna River above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and 1identified with name and address of
owner.

And personal use fishing must be done 1in "ccn-
icrmance with commercial regulations (This closed
Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above
tfi-rfccrs placed from 3 to 5 miles up from mouth
( “r.chor, Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow
Creek and Montana Creek. . And. . allowed 30 yards
of set nets for use in Knik Arm after August 9,
also Fish Creek closed July 21 (snaggers harrassing
red run).
1HO

General same as 1959.

wi Jh nets 90 feet
or less and more than 500 yards from terminus of any
sa lron stream. . and conform to commercial open per—
iods in northern district. . and 1identified with name

and address of owner.



1961

2 F —

General same as 1960.

Cook 1Inlet added open fishing season on clams,

t
I crabs, and bottomfish. . all in conformance with
- ] ]
commercial regulations.
<

Salmon for subsistence was broken 1into riis-
; tricts. . . apparently tin"s did away with fishing
in main stem of Susitna River above Alexancer (see

subsistence regulations for northern district 1961).

oo

1962
\ General regulations added restrictions--person-
al use fishing must be done b> permit only, 1issued
\ by commissioner. . . limited subsistence catch to
L individual regional regulations.
i tdok Inlet- same as 1961.
i
é 1565
[ - General vreoulations--new »%*julation- fish oilier
% - . than salmon may be taken at any time 1in any area
i of state by any method except Ty use of explosives
) . e or chemicals, except as hereinafter provided or as
C, . provided in the Sport Fishing Regulations of the
| Department.
[ - Cook Inlet--same as 1962.
& e .- " -13-
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General same as 1963.

Cook Inlet--new regula tion--r.iust have permit
for salmon and all catches by species, location
and date of catch must be reported. Freshwater
species except for trout, grayling, and char may
be taker; for subsistence purposes via permit and
these permits be 1issued by commissioner or Ins-
representative when deemed warranted.

Also not more than 50 salmon be taken per
permit and subsistence fishing is prohibited in
any area closed to commercial fishing except for
parts of Knik Arm.

And all districts with exception of OQOuter
district, must have name and address of owner on
fishing gear. The Outer district regulations were
amended to conform with commercial regulations.

Another Cook Inlet regulation was amended--
sports fishing licenses required for clams and/or
bottom fish and crab pot floats will contain the
name of owner, ilo sex or size limitations on crab.
1965 throuoh 1969

Outside of minor amendments and a few changes
in regulations in the different fishing districts,
personal wuse fishing regulations are about the same

for that period from 1965 to 1969.
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1969

Cook Inlet--new regulations--

Restrictions:

(a) Subsistence fishermen taking herring
and smelt 1in the Kenai River must do physically
present at all times said net 1is being fished.

(b) A sports fishing license 1is required
when bottom fish are taken with fishing rod and
line.

(c) A sports fishing license is required
for the digging of razor clams.

Size Limits: There are no size or sex limi—
tations on crab.
1970

Cook 1Inlet--new regulations--

Salmon - The subsistence fishery on the Worth-
westof Knik Am was deleted.

Smelt - In the Kenai River the lengthof gill
nets may not exceed 20 feet 1in length.

Smelt may be taken 1in that portion of the Kenai
River fronm its mouth upstream to the Soldotna bridge

from April 1 through May 31.

1™ 1i/rtfy 2 uff ~



Cook Inlet--new regjlations--Smelt - Dip nets
ray not be used for taking smelt in the waters of

the Kenai Peninsula.

Problem Areas

e\ g N
) ]- Werth™@mst Shore Knik frri: This area 1is no longer
a problem as it was closed to subsistence fishing
Mo in 1971. The number of permits issued for this
AT My
= fXigte = area had increased during the mid-101s to a level
jcf_290 during _the last two years of the fishery.,
w
Palu v (1969 and 19/0) The reported catch during this
per®cd averaged 3,300 salmon (Table 2). The main
. em/e o> -
'J**;/E‘i"(f‘ﬂx* justification for closing this area was the declin-—
r L

VV.V" . &>m7 mm ing red salrgit escapements into Fish Creek which

L
‘F!Py reached a low of 6,233 1in 1969.

- & *&- -

2. . = 2. Mud Bay: The problem here appears to be over,

.i_f,&'rh)%:- “utilization of available fishing space rather

m- | than overeutilization of the resource. Commercial
fishing, sports fishing, and subsistence fishing

*x WV

* all take place 1in this rather confined area of

Kachemak Bay along the Northeast side of the Homer
-pit. Peak utilization occurs in inid to late August
when approximately 10 seine fishermen, 50 subsistence

oVi- fishermen and several hundred sports fishermen fish

RS WA At

MaKi . m

-16-



COOK INLET SUBSISTENCE SALMON FISHERY

Permits Issued and Total Salmon Catch By District, 1967 - 1972
@s ] NORTH and
. northern-" SOUTH CENTRAL SOUTHERN EASTERN

To tal Total To tal To tal
YEAR Permits Catch Permits Catch Pcrmits Ca tch Permits Ca tch
1957 218 2,947 13 119 z 51 94 2 91 262
1963 276 5,395 30 303 79 953
1969 290 1,563 40 400 85 1,067 32 929
1970 290 . 3,448 45 206 78 1,386 36 181
1971 9 10 28 138 112 1,618 19 7
1972 9 2/ 5 1/ 151 y 5 2/

1/ Northern district represents Northwest shore at Knik Arm

n/
- Catch data not available for 1972.
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this area. The main species being sought are sil-
about 1,000 since 1967. The commercial catch in
the Southern district has averaged 2,800 silvers
since 1967 and an estimated 50 percent of these
have been tanen from Mud Bay proper. Sports har—
vest figures are not available, however,"the aver—
age catcli sine 1967 would probably not exceed 500
fish. Commercial and subsistence harvest figures
indicate no decline in abundance of silver stocks
in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local
stocks bound for upper Kachemak Bay and escapement
indices in this area have been consistent in recent

years.

Although there is no biological justification for
closing Mud Bay, the time has perhaps cone for
closing a portion of Mud Bay to commercial and sub-

sistence fishing because of user-group conflicts.

For the last several years proposals have been sub-
mitted to the Board of Fish and Came ..sking for either
complete or partial closures of Mud Bay. The commor-
cial fish staff has always opposed these closures

on the basis that no biological justification exists.

-18-



Because of the increasing sports fish utilization
there will be a public proposal submitted to the
Board of Fish and Game at the .November ir.Bting by

a Homer commercial fisherman which will ask for

a partial closure of the Mud Bay area. The comm—
ercial staff intends to support® this proposal.
Shellfish: Another potential problem is the crab
and shrimp pot fisheries which have developed tre—
mendously in the last few years. A considerable
volume of gear is being fished in the immediate
vicinity of tiie liomer small boat harbor and again,
rather than over-utilization of the resource, the
main problem 1is over-utilization of 3rea. Gear is
so concentrated in this one area that navigation has
been hindered. A regulation may be necessary in the
near future to close a section of the b”y in the

ate. vicinity of the small boat harbor entrance.

Recommendations:

It is the personal opinion of the area biologist that a

need exists for subsistence fishing in Cocl Inlet and that

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti—

mate need to subsistence fish should not bo denied this right

just because the fishery has become recreationally oriented.

-19-
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Perhaps a fee could be placed on a subsistence per nit

or license. This might tend to eliminate some of those
who are participating more for recreation than need

and yet keep the regulation constitutional. For those
who could show need, through an application for a

waiver on the license fee, a special free permit would

be granted. A maximum income level would be established
similar to that used in the Food Stamp Prcgram and those
falling below the established level would be eligible for
the free permit. Tiiese measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conform Vith tie true

meaning of subsistence.

-20-
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CCOR .INLET SUBSISTENCE. SALMON FISHERY, 1972
Salmon may be taken for subsistence purposes under authority of a permit which nny
be obtained from the local representative of the department.
Each subsistence fisherman taking salmon shall keep accurate records of the catch
involved, by species, location caught, date of catch, and other such information as
the department may require

Salmon may be taken for subsistence purposes only by residents.

Idontiflention of fishing gear shall consist of the name end address of the owner
end the number or his subsistence permit.

Rot more than 50 salmon nay be taken under the authority of a subsist nice permit.
Only one salmon subsistence permit w illbeissued to each person duri.ig a year,
A set gill net shall not be longer than 35 fathoms in length and 45 m.sites in depth.

The operation of each set gill net shall be performed or assisted by tho fiohormen
in whose name it is registered.

lla part of a set gill net may be placed oroperated within COO feet of any part of
another set gill net.

PISHING SEASONS:

NORTHERN DISTRICT: from 6-00 a.n. July ?1 until C:00 a.m. September 2.0 during open
commercial firhing periods in confonr.aree with all commercial
regulations.

m m 6 SOUTH CENTRAL DISTRICTS: from t 00 a.m. August 18 during open commercial
fishing periods in conformance with all commercial regulations.

SOUTHERN DISTRICT: from ? 00 a.m. August 1C during open commercial fishing pcrioda
in conformance r:itH all commercial regulations ERCEFT that set
g ill nets may be used in any beach area open to commercial
saii.on fishing.

CUTER DISTRICT; in conformance with commercial regulations.

EASTERN DISTRICT: from June 1 through June “0 dur'cg open cccar.arctal fishing periods

in conformance with all commercial regulations E'CEEf that sot
gill nets m\y be used in any beach area open to commarcinl
salmon fishing.



NOTICE: This cpird.cn is subject to fcrral! correction before
publication in the Pacific Recortar. Readers are rectaatod
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to the

attention of the Cleric of the Appellate Ccurt3> 303 X Street,

Anchcracs, Alaska 99501, in order that corrections
mace prior to permanent publication.
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Appeal from the Superior Court of the State

of Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judge, and
Third Judicial District, Homer, Paul 3.

Jones, Judge,

Appearances: Martin Friedman, Homer, Arthur
Robinson, Soldotna, for
Appellant3/Cross-Appellees. Larri Irene

Spencler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants, Donald C. Mitchell,
Anchorage, for Intervener/Amicus Curiae.

Before: Rabinowits, Chief Justice, 3urka,
Matthews, Ccmptcn and Moore, Justices.

MCOR2, Justice.

Thi3 case arises as a consolidated appeal of two
cases. It concerns the validity cf a Hoard of Fisheries”
(hereafter board).hgggulation ’des{d:;d 0 identify eligibil—
ity for subsistence fishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two
groups pf @[@skanA residents who [live along the Xenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madison
and Gjc3und because their use of salmon did not meet the
board’s regulatory definition of subsistence. Both Madi3on
and Gjosund challenged the regulation as exceeding the scope

of the state®"s subsistence law. in both cases, the trial

courts upheld the regulation as consistent with the



Assln v. Stare, 628 ?.2d 397 (Alaska 1931) . Although the
policy did not specifically refer to subsistence uses of
salmon in Cook Inlet, it had a substantial inpact on
subsistence fishing. Commercial Tfishermen, accustomed to
taking subsistence salmon from their commercial catch,
instead obtained subsistence salmon fishing permits in order
to fi3h for their personal and family use after the commer—
cial season wa3 over.

Before 1978, subsistence fishing was defined in AS
16.05.940(17) as fishing for "personal use and net for sale
or barter."- In 1978, ths Alaska State Legislature enacted
ch. 151 SLA 1973 (hereafter the 1973 subsistence law). Sub—
sistence fishing was redefined as fishing for "subsistence

uses."** Subsistence uses were defined as '"customary and

2. Section 4, ch. 131 SLA 1960:

"subsistence fishingl: the taking, Ffishing
far or possession of fish, shellfish, or
other fishery resources fcr personal use and
not for sale or barter, with gill net, seine,
%r~ fish wheel, long line, or other means as

defined by the 3 0 a r d ) ???
3. AS 16.05.940(22), (formerly AS 16.05.940(17)),
state3:
""subsistence fishing" means the taking,
fishing for, or possession of fish,

shellfish, or other Tfisheries resources for
subsistence uses with gill net, seine, fish
wheel, 1long line, or other means defined by

(Footnote Continued)



priority over sport and commercial uses if the beard finds
it necessary to restrict the taking of fish to assure the
maintenance of fish stocks or to assure the continuation of
subsistence uses. If further restrictions are necessary
after giving priority to ail subsistence uses, the
legislature established specific criteria to restrict
subsistence uses based on the subsistence user®"s customary
and direct dependence on the resource, local residency and

availability of alternative resources. Id. As a result,

(Footnote Continued)

determines, in accordance with the
Administrative < rccedure Act, that
adoption of the regulations will
jeopardise or interfere with the
maintenance of fish stocks on a
sustained-yield basis. whenever it 1is

necessary to restrict the taking of fish
to assure the maintenance of fish 3tccka
on a su3tained-yield basis, or to assure
the continuation of subsistence use3 of
such resources, subsistence use shall be

the priority use. if further
restriction is necessary, the board
shall establish restrictions and

limitations on and priorities for these
consumptive uses on the basis of the
following criteria:

(1) customary and direct
dependence upon the r¥source as the
.mainstay of one"3 livelih. od;
(@) local residency; "nd

(©)] availability of alternative
resources.



legislators mandated ir. AS 15.03.251(b) that the beard
regulate for the protection of subsistence uses as the
priority use of fish and game.

The passage of the 1973 subsistence law, combined
with adoption of the board"s 1977 management policy,
heightened public awareness of the state"s usiste.nce

fishing provisions. This public interest resulted in a

(Footnote Continued)

©)] entering 1into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote Tfish

research, management, education and
information and to train persons for fish
management?

(10) prohibiting and regulating the live
capture, possession, transport, or release
of native cr exotic fish or their eggs?

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plant3;

(12) establishing the times and dates during
which the issuance of fishing licenses,
permits and registrations and the transfer
of permits and registrationa between
registration areas is allowed; however, thi3
paragraph dees not apply to permits 1issued
or transferred under AS 1is.42.°



beard dec idad to ‘"adept: a set of criteria drawn frc

(Footnote Continued)

and procedures associated with the
utilisation of fish in the Cock Inlet Area
can be used to identify subsistence uses.
Based on testimony to the board, the
following <characteristics are these that
should be evaluated in the identification of
subsistence fisheries:

(1) a long-term, stable, reliable

pattern of wuse and dependency, excluding
interruption generated by cut3ide
circumstances, e. g¢g., regulatory action or

fluctuations in resource abundance;

(2) a use pattern established by
an identified community, subccmmunity or
group having preponderant concentrations of
persons showing past use;

(3) a use pattern associated with
specific stocks and seasor.3;

(4) a use pattern based on the
mostefficient andproductive gear and
economical use of tine, energy and money;

() a use pattern occurring in
reasonable geographic proximity to the
primary residence of the community, group or
individual;

(6) a use pattern occurring 1in
locations with easiest and "c.-st direct
access to the resources;

() a use pattern which 1induces
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

(8 a use pattern which includes
the interger.erational transmission of
activities and skills;

(Fcotn-"te Continued)



traditional wuses™ eligible for the subsistence priority.
When the board applied the ter. criteria, it determined that
no group or community in the Cock Inlet region ether than
Tyonek, English Bay and Port Graham satisfied all ten of the
criteriaThe board limited the 1981 subsistence catch to
these three communities. As a result, the board eliminated
from the protection of the state"s subsistence statute the
majority of Cook Inlet fishermen who formerly fished under
subsistence regulations.

Madison and Gjosund challenged the validity of the
beard®"s subsistence criteria (new 5 AAC 01.597) on several
grounds. They claimed that: (1) the criteria were inconsis—
tent with the statutory language and legislative intant of
the 1973 subsistence law: (2) the board failed to comply
with the Administrative Procedure Act in adopting the
criteria; and (@A) their ecual protection and due process
rights were violated by the board"s action." Both courts
issued preliminary injunctions compelling the board .to
authorise personal wuse fishing for Madison and Gjosund

similar to that allowed in the previous year. The board

9. Sir.ee we hold the regulation invalid because
it is inconsistent with AS 16.05.251(b) and AS 16.05.940 (22)
and (23), and contrary to the legislature®s intent 1in
enacting the 1973 subsistence law, we* need not consider the
APA, due process and equal protection issues raised
regarding the regulation®s validity.



"customary and traditional." The beard developed the ten
criteria (now codified as 5 AAC 01.597) to 1identify custom—
ary and traditional uses qualifying for a subsistence pri—
ority under AS 15.05.251(b). Therefore, the beard
interpreted the 1978 subsistence law and devised it3
regulatory criteria accordingly.

In Kelly v. Zamarello, 486 P.-2d 906, 917 (Alaska
1971), westated that the "reasonable basis approach should
be used for the most part in cases concerning administrative
expertise as to either complex subject matter cr fundamental
policy formulations." However, the issues in this case
concern statutory interpretation of the words "customary and
traditional™ and the question whether the board has actad
within the scope of its statutory authority. Such issues
"fall into the realm of special competency of the courts."

Alaska Public Utility Commission V. Municipality of

l

Anchoraca, 355 ?.2d 262, 266 (Alaska 1976). See also Stats,
Commercial Fisheries Hr,try Commission v. Templeton, 599 P.2d
77, 80 (Alaska 1979).

In this instance, we are dealing with a question
ofstatutory interpretation and will apply the substitution
of judgment standard.

The substitution of judgment standard 1is

applied when the questions or law presented

do not involve agency expertise, and', thus, a

court need not take the deferential stance

embodied in the rational basis test. ..
The standard is appropriate where the

-14-
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r=on

rural communities that have historically depended or.
subsistence hunting and fishing. Under this interprets tier.,
the beard assarts that its criteria are consistent with the
legislature®s intent.

The beard’3 argument reveals a fundamental

misconception about the structure of the 1973 subsistence

law. There are potentially two tiers of subsistence users
under AS 16.05.251(h). The fir3t tier includes all
subsistence users. Under the statute, all subsistence uses

have priority over sport and commercial uses "whenever it Iis
necessary to restrict the taking of fish to assure the
maintenance of fish stocks on a sustair.ed-vield basi3, or to
assure the continuation o sussistancs uses such
resources. . .."" AS 15.05.251 (b) If the statutory
priority giver, all subsistence users over commercial and
sport user3 still results in too few fish for all
subsi3tenca uses, chen the board 1is authorized to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
customary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be U3ed to distinguish first-tier general subsistence
users Tfrom second-tier preferred subsistence users, since

most of the criteria relate to either '"custernary and direct

-16-
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"customary users"™ at cr.lv ore point, when it defines the
preferred subsistence users of the second tier with the
three statutory criteria in AS 16.05.251(b).

The House Special Committee on Subsistence drafted
a letter of intent for House Bill 960"'bl that supports cur
interpretation. With respect to AS 16.05.251(b) (which was
S 6 of House Bill 960) ,Li the letter of intent made clear
the priority to be given subsistence uses 1in general over
sport and commercial uses and explained the tvc-tier systenm

among subsistence users.

Sections six and sever.: These two sections,
wmen are virtually identical for the Hoards
of Fisheries and the Board of Game, are

intended to statutorily set out the priority
given to 3ubsister.ce use of fish and g*ae
resources. . . . Further, these sections set
forth a priority of users if restrictions are
needed because of the unavailability of
resources. The priority list is an attempt
to insure that those with the most dependence
upon the fi3h and game resources are the last
to be restricted.

IfT there 1i1s a need to restrict the
taking of fisn or game In order to avoid
damaging the fish stocxs or game populations,
or in order to assure that subsistence users
may continue to take fish or game, it is the
intent of the Committee that stores cr
commercial use be resmotec oefcre

11. H3 960 became the 1373 subsistence
151 SLA 1978.

12. The committee also intended to
priority for subsistence hunting in AS 15.05.253, as
indicated in 86 of HB 960.

-13
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The beard based its restrictive regulation, 5 AAC
01.397, or. the words “"customary and traditional."” The
legislature did net define these words in the 1973
subsistence law. In such a case, raierer.es to legislative
history nay provide an insight into the legislature®s intent
and a statute"s meanir.c. North Sloes Borouch v. Sohio
Petroleum Coro., 533P.2d 534, 34QL\iaska 1973). In the
House floor debate on House 3iii 960, Representative Cotton
introduced an amendment to delete the wcrd3 '"customary and
traditional” from the statute. The floor manager of the
bill, Representative Andersen, opposed the amendment 1in the
following speech:

The two words are used in this-context to put
seme guidelines around the uses of Alaska's
freedom of resources. What we were afraid
of, it was brought to our attention nv pecpre
wno were concerned that this would leave the
field of the definition wide open. That
newcomers -ust comir.c to the State of Alasxa
wcuic automatically be acie to estaolisn not
enry residency in 20 days, but be able to cc
out and stats that thev have a customary ana
tracrtior.a- use of Alaska"s trsn ar.c came
resources. rHe use o: customary ar.c tracr-
tlcnil arsois in recognition of a historical
use of fi3h and game for feed, shelter, fuel,
clothing, tools, transportation, etc. This
is net onlv in conformance with the
afccricrna- wuses, but also those that have
come m, these people who have come in
later. . . ,, [T]he nonr.ative people in the
State of Alaska have estaniished customary
and traditional wuses of Alaska®"s fish and
game resources for subsistence purcoses. And
in order to give the Beard of Vis"h and Game
mere clarification in the area, we have come
up with the (inaudible) of customary and
traditional rather than leaving that section

20-



then the last people that you are going to
cut off are the subsistence people who have
the greatest reliance on the resource. .-
[1]f it were defined that dip net fishing
were for subsistence uses and not for sale or
any other ourp<- se> -that“wouid be allowed ar.d
I would think that people from Fairbanks
would fall under these categories. I don"t
knew where else they would go to . . . v;here
teoole frcn Fairbanks make it a custom to co
down to tne Chitina area anc if it was
determined that that resource was down to tne
point wnere oniv sunsister.ee would he sl-—
lowed, those oeoole would be taken care ot
under thi3 section. I den"t see "that it is
eliminating.

(Emphasis added).
~ ¢ [In the House debate, Andersen attempted to assure
Farr that residents of urban Fairbanks could be considered
priority subsistence users. Contrary to the board"s
pretation of the subsistence statutes, there 1is no
dication that Ilegislators understood the 1973 subsi3ter.c
law to restrict subsi3ter.ee use to either a rural or
community context. In fact, the House debate indicates that
the 1973 subsistence law was necessary to protect
subsistence uses as a priority use of Alaska®s fish ar.d game
resources. This intent is clearly expressed by the preamble
to the subsistence law:
(1]t 1is ia the public interest to clearly
1 establish subsistence use as a priority use
or Alasxa®"s fish anc game resources and co
recccnize the needs, customs and traditions
of Alaskan residents. "The legislature
further Tfinds that beneficial use of those
resources by all state residents should be

carefully monitored and regulated with as
much input as possible frcm the affected



t

V. THE BOARD"S ADOPTION AND APPLICATION 0? 5 AAC 01.35"

We new turn to the board®"s interpretation of tne
1973 subsistence law. In December 1930, the beard men rg
examine the uses of salmon in Cook Inlet and to determine
which uses®"would qualify for the subsistence use priority.
Tom Lonner, the director of the subsistence section cf the
Alaska Department of Fish and Game, presented the depart-
ment*s recommendations on the subsistence statute. ne
suggested that the board begin its analysis of customary and
traditional uses with an assessment of user profiles and use
patterns on a case by case basis. Lonner noted that such
information was most lacking in the major Cock Inlet
subsistence fishery because of the rapid growth of
subsistence uses 1in recent years, and that obtaining suuok

information would be expensive.

The beard did net follow Lonner®"s suggested a

proach. After the board heard extensive testimony Dn
subsistence use, its ™"chairman appointed a committee,15
(Footnote Continued)

all state residents" should be <carefullv monitored and

regulated, it did not express an intention to limit
3ubsister.ee uses to rural Alaska residents.

14. A board member, Nick Stabo, stated that the
board®s limited budget prevented implementation of a case by
case approach.

15. The board stipulated in 1982 that it violated

(Footnote Continued)
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c~4 Q ™M» "A use pattern established by an identified
community, sSubccmur.ity

concentrations of persons showing past use. The board
found:

Although seme users have shewn the existence
of a community of interest (e.g., the
Kenaitze Tribe and the Xachemak Bay" Subsis-
tence Group), these persons either are too
widely dispersed or are too heterogeneous to
be considered an identifiable community,
suhccmmunity or group. On the evidence
presented, the Board cannot conclude either
that activities are conducted iIn ccmncn or
that sharing cr other group interchange
occurs iIn relation to the resource.

In otherwords, an individual subsistence user (such as
Madison or Gjosur.d) would net qualify for a subsistence use
priority from the beard unless he were part

, g ) B} i 7
identifiable subsistence community or group.”

16. See 5 AAC 01.597 set out In n. 3 above.

17. In contrast, the Commercial Fisheries Entry
Commission issues commercial fishing permits on an
individual basis. See AS 15.43.250. We do not, however,
read the words '"customary and traditional' as a grant of
authority to the Department of Fish and Game and the Board
of Fisi.p-ias to impose a 'grandfather' rights system with
respec 3ubsister.ee users. Imposing an "ecuitable system
of gz > _.rather rights is an extremely ’complicated task, as
Alaska experience with such a system in the commercial
salmon herring Tfisheries has demonstrated. See AS
16.43.0lu-*90 and the numerous, and ever 1Increasing,
judicial decisions interpreting this act noted 1iIn the
annotations. Such a system would also be extremely
controversial. It is preposterous to sucrose that the
legislature intended to create such a system®"merely by using

(Footnote Continued)
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SUBSISTING*;

With the recant Supreme Court decision, the State now has the direction and
opportunity to assure to All Alaskans the equal consideration to take fish and
game for their own personal consumptive use. This decision supports the |
Constitution’s provision that "Wherever occuring in their natural state fish, ™%
wildlife and waters are reserved to the people for common use.” The court
stressed that common “use” and not priority ’users was the main intent and

should be the effect of the subsistence regulations. They found that all
consumptive users, and not just rural residents, are eligible priority
subsistence users.

Government®and 1ts laws should apply even handedly to All Alaskans and make
sure that whatever®criteria is used iIs not unjustly discrimintory in intent
or effect. The Constitution does not on a whole and should not have severe
restrictive provisions. This same need should be observed by any legislation
and shoulld be used to make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the same politics that supported the i1llegal discriiaintory subsistence
regulations are at work to speedily fix their court, failure .Tteir —jtein weapon,
now as iIn the past, is their threats aimed at the majority of Alaskans. One
such threat iIs that the over 200,000 sportfishermen will be severly impacted
by the Supreme Court decision. The court, in fact, said that all personal
consumptive user were to be given equal consideration. As most so-called sport
fishermen eat the fish that they catch, any priority subsistence use must
include them. And those “pure sport fishermen” who catch and release are not
harvesters of the resource, therefore have a negligible impact. With an annual
harvestoof well over 3.00,000,000 salmon, All Alaskan should beentitled to the
equal opportunity to take fish for their owmn dinner table.

Another political threat used is that the federal government will deny our State
the right to manage our fish and game unless the subsistence priority is based
on rural residency. When the feds mandate that the resource must be managed as
they sy,, the State has In fact already lost the right of management authority.
This restriction resulted from State politics that requested and supports such
residency discrimination. When Ron Sommerville, Alaska’s representative during
mearly d-2 / ANILCA, opposed this federal mandated discrimination he was removed
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of
the Boards of Fish and Game that Sommerville was removed because of Native
pressure. His replacement, John Katz, has compromised the Alaskan pubiic’s
constitutional rights on this and many other issues. For the State *iot to ¢
politically and judicialy oppose this discrimintory action, which specifically
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan,
shows a planed sell out of our rights. This plan includes the continued lobbying
action of Larry Spengier, Attorney General office, supporting a priority
subsistence use ibf- Alaska*"s fish and game to be as discrimintory and restrictive
as has been polrtcally motivated. Alaska would be better-served It our Attorney
General would be motivated by a responsibility to assure that all residents are
not discrimintorly restricted in their rights.

The history of Governor Sheffield’s stern actions has been a well known threat
to any state employee who would question these unconstitutional subsistence
regulations. He fired Eish and Game Commissioner Ron Skoog and Game Division
Chief Ron Sommerville because of their private personal stands against these
regulations. And he then requested the resignations of all Board of Fish and
Game members when they began questioning the balatant directions ordered by
Larry Spengier.clt i1s time that All Alaskans ar- again +equali under the law,
no matter where they reside, and that such equality is promoted by our State
and iIs not necessitated by continued court challenges by Its residents.

Dale Bondurant
SR 1 Box 2516
Chugiak, Alaska 99567



Anchorage Times | March 20, 1906
Box 40
Anchorage, AKk.

letter to the Editor: noo~ 5 $%$0

I"m delighted to see at least one lawmaker, Senate President Don Bennett,
publicly say the Govermor™s urgent measure to circunwent the Supreme Court"s
recent ruling on subsistence salmon fishing isn"t likely t make 1t through
the legislature this year. Bravwo! That statement triggered off all sorts of
canical*dire threats from the Board and Department of Pish and Gare, which
are both strongly pro-comercial-fishing.

Commissioner Collinsworth is now desperately trying to incite the sports
fishermen with false alarms of closures to gain their support to pressure the :
legislature Into quick action on the Govermor®™s proposal to restore the status-
quo. But they won™"t get away with i1t for long, because the Kenai Peninsula
plaintiffs In the lawsuit are equally determined to get equal fishing rights
guaranteed by"our State Constitution,

Article VII1 Section 3 states "Wherever occurring in the n tural state,
fish, wildlife, and waters are. reserved to the people fori commonuse’*, and
Section 15 says "No exclusive right or special privilege of fishery shall be
created or authorized in the natural waters of tne State'”. An example of how
predjudiced our local court system has been In this matter was shown when judge
Homaday in 1981 wouldn™t even allow me to read this Section 3 tO a jury, in
my defense of salmon fishing with a gillnet In an unauthorized area. This W&
on-the nearby commercial setnetter"s ''sacred’” Kalifonsky Beach during an open
day for personal-use-gillnetting and closed to commercial fishing. The only
area on the Kenail Peninsula designated by state officials was around remote
Boulder Point near NIKkiski, Then to top i1t off, the dishonorable judge even
prohibited me from telling the jury my testimony was being restricted, which
really clinched my conviction. Great!

This Supreme Court ruling simply means to me that all Alaska residents
(that™s you and me) now have first priority to catch all the salmon we need
to eat as quickly and easily as possible. Thi3 decision will certainly not
necessarily disrupt the comercial or sports fishery, as the Governor and state
officials would like you to believe, but could only force the commercial fishermen
ir. Cook Inlet to share a small part of their annual take wrth the rest of us, who
yoted them their limited-entry bonanza in 1972.

According to a recent five year average count of the total salmon harvest
Trom Cook Inlet by local Pish and Game officials, 94.3 percent Was comercial,
5.4 percent was sports, and 0.3 percent Was subsistence/personal use. So even if
the latter increased 10 times, It would only decrease the commercial catch by
3 percent. So what"s all the fuss about that?



And
atLuke Clark are allowed to catch unlimited

CHARLIE PARKER, R.I..S.
Land Surveyor & Map Sales
Box 349 Soldotna, Ak. 99669
Phono 262-4580

if our esteemed ex-GOvemor Hammond and all his white and native neighbors

numbers of salmon in frontof their

homes V/ith gillneta in the lake, then we«, too, should have the same privilege in

comparable Tustumena Lake;:where.even hook and line fishing for red salmon is
prohibited,, and where an over-escapement during/the past several years has been
from 30 to 100,000 salmon* Even the local fishery biologists say they couldn’t

care less what happens to the remaining fish after their maximum.escapement quota
of 150,000 1s safely in the lake.

is,

Is simply to issue family punch-card allocations to every resident Alaskan who ,

\ W

Well, one logical, easy solution for Cook Inlet,, where nearly all the dissension

M

wants one, to fish witn gilinets.on all commercial beaches every Saturday and Sunday \ *

thru-out the fishing season, when commercial fishing is usuallyclosed. That would \

v

spread the fishing pressure out iIn time and space, enable Pish and Game agents to

watch the operation,-and spare xxdsst of the fall silvers for the sport3 fishermen;,

and should work to everyone’s satisfaction iIf the setnetters could only get over

the false notion that they own the beaches during the commercial fiﬁhdﬂ%gseason,,%$eer&
rv
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Rising, to the bait

'm A certain amount of natural dumbfoundedness is
encountered in the course of following human events.
This may be the case more in Alaska than elsewhere.
The current brouhaha over the Supreme Court’s sub-
sistence ruling is a case in point.

If the court had merely acted and then the state had
responded with plans to follow its ruling, the rest of us
would mostly sit and watch to see how the next
fishing season goes. If it didn’t work out — Do such
questions here ever work out? — then attempts at
legislative remedy would be expected.

Instead, Alaskans today find their governor caught
up in a political battle called at his own signal over
whether the Supreme Court’s ruling should be cir-
cumvented with new legislation. Such action may not
be without precedent, but it is certainly unusual.

In the first place, the Supreme Court ruling in the
Madison case was supposedly won by the fishermen,
whose attorney, Chuck Robinson of Soldotna, is now

i mystified at the actions taken by Gov. Bill Sheffield

land his Department of Law.

i The governor, in effect, has asked the Legislature
to adopt new legislation to restore fish and game mat-
ters — ala subsistence, sports and commercial

[categories — to the way things were before the
jSupreme Court said that the way things were was
Wrong.

One of the governor’s appointees, Bix Bonney of the
Board of Fish, has been prominent in crying that the
sky will fall on the fishermen if the governor's will is
not enacted. And the governor’s attorneys general
are helping with this hue and cry by exclaiming, in ef-
fect, that they don't understand what Robinson is
talking about.

These matters get confusing anyway, and never

more so than when the question of subsistence is in-
volved. It is not pretended that the ultimate truth bet-
ween these quarreling points of view is to be found in
this space. It is suggested, however, that the swift-
ness of the governor's action in introducing legisla-
tion hints that he anticipated the court and that he
decided beforehand to make a power play.
. What is not clear is why the power play is on. If
Robinson and his fishing interests are right — and
many have long believed they are — then Alaskans
fishing for subsistence get first call on the resource
only when there's a shortage of fish (or game).

As it isunderstood here, the Supreme Court said, in
part, that subsistence is onen to all Alaskans. But that
does not mean that all subsist nor that all who do
must be allowed to fill their freezers before anyone

else can hook or land a salmon.

The appropriate state response would be to manage
fish and game resources along the lines undo-stood to
be required and indeed suggested by Robinson and
those who won the Supreme Court's nod. If someone
then finds that approach unreasona ble, they can take
the matter back to the court and sec what happens.

What is strange is that the chief of the state’s
government is instead responding to the court’s ac-
tion with legislation that anticipates the sky is falling
before knowing if it will.

So long as there are plenty of fish to go around, the
governor’s bill is meaningless. And, if a shortage
comes, the Supreme Court says subsistence users get
first preference.

Our saving grace is that the escape from this maze,
at least for now, is expected to come from a
Legislature thn' "’her things on its mind and will
let the governs' nolt without spawning.



4231 Tahoe Drive
Anchorage, Ak. 99515
March 21, 1985

Senator Arliss Sturgulewski
Alaska State Senate

Pouch V

Juneau, Ak. 99811

Dear Senator Sturgulewski:

I am writing to express my opposition to the governor's proposed amendments
to the state's subsistence law.

In my opinion, there should be preferences for local use of fish and game
lesources in some parts of Alaska. Those preferences can be provided for by
regulations of the Fish and Game Boards. Such preferences have been in place
for years, and are mostly found in portions of fish and game regulations deal-
ing with methods and means, controlled use and management areas, gear and boat
size, where permits are issued (e.g. local remote communities), etc. | do not
believe that merely living in rural Alaska (wherever that is) entitles anyone
to an automatic priority to publicly owned resources found on mostly publicly
owned land. |If my understanding of the Alaska constitution is correct, the
governor's amendment is illegal because of the equal protection clause.

Another option to letting the Boards give preference through regulation is to
base subsistence on need - probably income level. This may be another form of
welfare, but it does make some sense.

Fish and game and their management have become pawns of native special interest
groups and their lawyers, IRA sovereignty moves, and other agendas for politicians
and special interests. "Deep sixing" the governor's amendments will be the first
step in reversing this situation, and would be a clear message to Congress that
Title 8 of ANILCA, the Marine Mammal Protection Act and the Endangered Species

Act need change.

The legislature should be clear In their intent for who gets subsistence prefer-
ences where, and leave little for AG interpretation. The is responsible for
the Madison Decision because he ad 'ised the Boards that tne former law really
meant rural; the Supreme Court unanimously disagreed. Another AG opinion which
the Game Board routinely work3 from is that restrictions to protect the resource
do not mean seasons, bag limits, methods and means, closed areas, etc. Only when
a restricted number of permits are issued is there a restriction!

The present subsistence law as made by the Supreme Court can be administered by

the Boards of Fish and Game in the Tier | level of user demand and resource status.
Tier Il cannot be rationally administered and will continually be based on AG
opinions, law suits and more court decisions. This will be true, with or without

a rural priority.



It seems to me that if the Board of Fisheries made a regulation that hook and
line was a traditional subsistence method, sport fishermen would be mostly
placated. Not knowing exactly how commercial fishermen would be affected
(rhetoric abounds from AGs and political appointees, but nothing from biologists),
I an unable to make a rational recommendation.

Emotionalism about the "hordes from urban Alaska™ decimating our fish and game
resources if the law stands is just that, hot air. There is a matter of the
subsistence law and a rural preference affecting the ability of managers to
efficiently manage and protect resources, and 1 can provide my thoughts on that

if you wish.

The federal government 'takeover" 1is, | believe, mostly rhetoric. The Park
Service has already taken over and the annual report to Congress on state com—
pliance with Title 8 should dictate - unless native groups sue Interior - how
the PV/S "takes over'. The second paragraph of this letter explains how read

subsistence needs and preferences can and have been easily provided by respective
Board action. | believe that the R/S will do everything possible to keep from

"taking over".

This issue 1s one of the most complicated of any in Alaska and | thank you for
considering my point of view.

Sincerely,

Daniel Timm

P.S. 1 hope you decide to run for governor.



T0: all senators

ALL REPRESENTATIVES

FROM: BOB BURKE, BOX 1032, PETERSBURG 99333, 772-3641

RE: SUBSISTENCE

THE' SUBSISTENCE ISSUE IS VERY BAD FOR THE PEOPLE OF ALASKA AND

FOR FISH AND W ILDLIFE. THIS ISSUE WILL PUT PEOPLE AGAINST EACH
OTHER AND MAKE FISH AND W ILDLIFE MANAGEMENT DIFFICULT 0R
IMPOSSIBLE. PUT PRESSURE ON THE FEDS TO REPEAL THE SUBSISTENCE
PORTION 0F INITLCA. DO NOT PASS ANY STATE SUBSISTENCE LAWS
EITHER.
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T0: ALL LEGISLATORS
FROM : SAM E. MCDOWELL

CONCERNED ALASKAN

336 E 23RD AVE

ANCHORAGE, AK. 99503" '
PHONE 272-6605 HM

' M 0F THE OPINION, UNITED FISHERMEN OF ALASKA RECENT
ENDORSEMENT OF GOVERNOR SHEFFIELD"S PROPOSED

ANTI-URBAN, PRO RURAL SUBSISTENCE LAW MAY PROVE TO BE A
VERY SERIOUS MISTAKE AND NOT I'N THE BEST INTERESTS OF
ALASKA'S VALUABLE COMMERCIAL FISHERIES. IS I'T TRUE
UNITED FISHERMAN 0F ALASKA SUPPORTS DISCRIMINATION?

TO: /rf_'L LEGISLATORS

ROM: SAM E. MC DONALD
A CONCERNED ALASKAN
336 EAST 23 AVE.
ANCHORAGE, AK. 272-6605

JARD OF FISHERIES

PLEASE BE ADVISED, I REQUESTED MR. BIX BONNEY TO BE IMMEDIATELY
TERMINATED FROM THE BOARD 0F FISHERIES. THE BOARDS RECENT
DECISIONS TRYING TO MAKE END RUNS AROUND THE MADISON DECISION IS
A DISGRACE. IMPACTS 0F MADISON DECISION CAN BE WORKED 0 Ui
HOWEVER NOT BY GOVERNOR SHEFFIELDS PROPOSE DISCRIMINATORI

PRESSURE POLITICS. HAVE A GOOD DAY.

'
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TO: ALL LEGISLATORS
FROM SAM E. MCDOWELL

336 E 23RD AVE.

ANCHORAGE,"AK, 99503

PHONE 248-19n3 HiM
PLEASE BE ADVISP PLANS CALL FOR ME. TO ARRIVE IN
JUNEAU MARCH 27TH TO SPEAK ouT AGAINST GOVERNOR
SHEFFIELD'S PROPOSED ANTI-URBAN, PRO-BUSH SUBSISTENCE

LEGISLATION.

REQUEST PERMISSION TO MEET W ITH YOU LEGISLATORS T0O

PROVE ALASKA SUBSISTENCE LAW HAI BEEN USED T0
DISCRIMINATE AGAINST URBAN ALASKANS

VA = yoee

it 20it XX 10X XX XXX XXXX X X XX K KK XX XX XX XXX X XX L0XX XM X XX XeXex X *

# X
# DELIVER TO0: JPOM X
X ORIGINAL u X

SENT: m .03/26/85 TIME: 13 =36 X
* FROM: L.10A * X
@ SUBJECT: " OPOM X
# PRINT DATE: 03/26/85 TIME: 13=37 X
* ! X

XXt X XXXXXXXXXXX XX XX XXX NXX XXX XXiF if Xifit it Xit it Xit X Xit Xit it XXit Xitit

TO: ALL LEGISLATORS

FROM: SAM E. MCDOWELL
336 E 23RD AVE.
ANCHORAGE,. AK. 99503

PHONE 248-1923 HM

THE WEBSTERS DICTIONARY DEFINES SUBSISTENCE AS A MEANS
0F SUPPORT. THEREFORE, "M 0F"NMNTHE OPINION GOVERNOR
SHEFFIELD'S PAST ACTIONS PROVES GOV'ZRNOR SHEFFIELD s A
PRIORITY SUBSISTENCE USER L0 F NORTH SLOPE RESOURCES.
CAMPAIGN RECORDS CLEARLY SHOWS GOVERNOR "SHEFFIELD
RECEIVED CONSIDERABLE NORTH SLOPE FINANCIAL RESOURCES.



TO: ALL LEGISLATORS
FROM:  SAM MCDOWELL

CONCERNED ALASKAN

336 E '23RD AVE

ANCHORAGE, AK* 99503

PHONE 272-6605 HH
"M  OF THE OPINION, PROPOSED FISHERIES LEGISLATION

SB35 AND KB 235 WOULD CLOSE ALASKA PERSONAL USE

FISHERIES * »
FOR EXAMPLE, IF COMMERCIAL FISHERIES CANNOT BE
RESTRICED DUE TO ECONOMIC LOSS, .WE CAN SAY GOODBYE TO
CHITNA DIP NET FISHERY, PLUS ALL OTHER IN RIVER
PERSONAL USE FISHERIES.
m ¢

X -
X DELIVER TO: JPOM

it

it

it ORIGINAL

it SENT: 03/21/Q5 TIME: 10:21
it FROM: LIOSOL

it SUBJECT: P.O. M.

X PRINT DATE: 03/21/785 Time: lo:22
it

xxp *0 . M. xx

TO: Al-L SENATORS
« AND’
ALL REPRESENTATIVES
FROM: KENAITZE
I'A- prPo;Box 988
i 283-3633 v
THIS VERY IMPORTANT® DECISION®.":- WE WOULD

...* -

o+, 1%

L Salg

V v, W

‘.";*r “,?

APPRECIATEaYpilRASUAMNPORT

SASA QY
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TO: ALL LEGISLATORS

FROM: SAM E* MCDOWELL

LI CONCERNED ALASKAN
336 E 23RD AVE
ANCHORAGE, AKF™ 99503
PHONE 272-6605 MM

"M 0F THE OPINION, ALL ALASKA LEGISLATORS WHO PUSH
THEIR VOTING BUTTON FOR GOVERNOR SHEFFIELD'S PROPOSED
ANTI-URBAN, PRO-BUSH SUBSISTENCE LAW SHOULD ONCE AGAIN
READ PRESIDENT ABRAHAM LINCOLN'S GETTYSBURG ADDRESS™

YES, | SUPPORT GOVERNMENT OF THE PEOPLE, BY THE PEOPLE,
FOR THE PEOPLE™ DO You? STOP DISCRIMINATION®™



XEXXXXPXP»XFFXF X XXXXXXXXXXXXXXXX»XXX X ™ . KPIPAAS S G I

x DELIVER T0: JPOM

X ORIGINAL

X SENT: ©3/28/85 TIME: 14:19 ¥
X FROM: HARRY MANDREGAN r
X SUBJECT: POM

x PRINT DATE: ©3/28/85 TIME: 14:19

LEXEX XX X X Y X X X X XXX XX XXX XXXXXXXXXXXXXXXEXXXXXWXXXXXXSYr

PIGNALBERI, POURCHOT, RIEGER, SZYMANSKI AND UEHLING

FROM; ROBERTA BOOHER

4006 ARKANSAS DRIVE
ANCHORAGE, ALASKA 99503
HOME NO ,:¢243-7906

‘' WORK NO,; 564-9185
RE: ADMINIS TRATION SIJBSIS TANCE BILL

T OPPOSE THE ADMINISTRATION SUBSISTANCE BILL,SUBSIITANCE USE
PRIORITIES SHOULD BE DEPENDED 0N ECONOMIC "NEED 0T oN AN

UNDEFINED TERM SUCH AS RURAL,
XX CGXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXEBXXXXXXCHXXXXXXXXX Ho
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

SAM E. MCDOWELL and
DALE E. BONDURANT,

Plaintiffs,
VS
DON W. COLLINSWORTH, COMMIS-
SIONER OF FISH & GAME; BOARD
OF FISHERIES; BOARD OF GAME;
and STATE OF ALASKA,

Defendants.
No. 3AN 83-1592 CIV

SECOND AMENDED COMPLAINT

COMES NOW the plaintiffs, by and through their
attorney, DAVID B. RUSKIN, and for cause of action against
defendants, allege and complain as follows:

FIRST CAUSE OF ACTION
l.

Plaintiffs Sam E. McDowell and Dale E. Bondurant
have been residents of Alaska since 1948 and 1951, respec-
tively, and have been, since statehood, and now are citizens
of the State of Alaska and are otherwise entitled to maintain
this action.

.

That prior to the time of statehood, and every
year since statehood, plaintiffs have purchased licenses
for fishing and hunting game.

1.

Plaintiffs have not taken fish or game for any

purposes other than consumptive uses.
(AVAR
Plaintiffs McDowell and Bondurant reside within

tne Municipality of Anchorage, Third Judicial District.



f ,
1 V.
2 Defendant Collinsworth is the present Commissioner
3 jof Fish & Game charged with the duties set out in AS 16.05.050
4_} VI.
? # The defendant State of Alaska Xxs a sovereign
5 jlegal entity and one of the United States.
! VII.
8 The Board of Fisheries and Board of Game are
9 regulatory agencies of the State of Alaska with the powers
10 and duties set out iIn AS 16.05.221 - .320.
1 VI,
12 That in 1978, the Alaska State Legislature enacted

13 8 4 ch 151 SLA 1978, later codified as AS 16.05.251(b),

14 1 which reads as follows:

25 (b)) The Board of Fisheries shall adopt
regulations in accordance with the Administrative
16 Procedure Act (AS 44.62.010 -
44 .62.650) permitting the taking of fish
17 j for subsistence uses unless the board
determines, 1in accordance with the Administrative
18 | Procedure Act, that adoption of
such regulations will jeopardize or interfere
19 j with the maintenance of fish stocks
on a sustained-yield basis. Whenever
20 it is necessary to restrict the taking
of fish to assure the maintenance of Tfish
21 j stocks on a sustained-yield basis, or
to assure the continuation of subsistence
22 uses to such resources, subsistence use
shall be the priority use. If further
23 restriction 1is necessary, the board shall
establish restrictions for these consumptive
24 uses on the b.-sis of the following criteria:

(1) customary and direct dependence
upon the resource as the mainstay of one's
livelihood;

(2) local residency; and

(3) availability of alternative resources.

™
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1 is identical to the language contained in AS 16.05.251(b),

2 except that the word "game" is substituted for the word

3 "fish" in the last sentence of the section.

41 X.

51 The foregoing statutes (AS 16.05.251(b) and
6 .255(b)) attempt to create a special class of persons

7 entitled to take fish and game on a preferential basis;
8 namely, those persons entitled to take fish and game for

g ~ subsistence uses.
|
10 X 1.

n The plaintiffs have fished the Cook Inlet area

12 each year since before statehood.

13 X 11l

14 Pursuant to the authority granted in AS 16.05.251(b)

IS Jthe Board of Fisheries has adopted subsistence regulations

161for the Cook Inlet area at 5 AAC 01.550 - .597.
17 ; X111,
18|! The subsistence regulations for the Cook Inlet

19|area provide that only persons domiciled in Tyonek, Port
20iGraham or English Bay (5 AAC 01.580) are entitled to subsis-
21 1 tence fish. Each household in these villages is entitled
2 (o a permit because the communities have received a subsistence
23 priority. If either of the plaintiffs were domiciled
24 in one of the three villages they would be entitled to
25 a4 subsistence permit for their household.
26 XIV.
27 The fish caught by the class of people who gualify
for subsistence fishing and from which the plaintiffs
are excluded are fish to which the plaintiffs no longer

28

29

30 have the opportunity to catch. The Board of Fisheries

3l i regulations restrict a harvest opportunity otherwise avail-
32
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able to the plaintiffs. The diminished availability of
fish and the opportunity to fish for them constitutes
an injuryin-fact to the plaintiffs.
XV.

The subsistence fishing regulations for the
Cook Inlet area are not founded on a compelling state
interest nor even on a rational basis since any domicilary
of the chosen villages may qualify for a subsistence permit
irrespective of their individual economic status. Under
present regulation the only criteria for allocation of
subsistence permits in Cook Inlet is geographical residency.

SECOND CAUSE OF ACTION

XVI.
Plaintiffs incorporate all allegations contained
in paragraphs | through XV of their First Cause of Action

as though fully set forth herein.
XVII.

Pursuant to the authority granted in AS 16.05.255(b)
the Board of Game has adopted -5 AAC 81.010-.395 which
include subsistence hunting regulations for the State
of Alaska.

XV III.

On previous occasions plaintiffs have hunted
in the Nelchina Caribou hunt which is controlled by regulat-
ion 5 AAC 81.320 (also referred to as hunts numbered 515
and 516W in the Alaska Department of Fish and Game paper
title d : Alaska 1983-34, Permit Drawing Hunts).

X1X.

The Nelchina hunt provides for up to 450 subsis-

tence permits to be issued to residents of Game Management

Units 11, 13 or 12 before the remaining 1300 permits w ill

— r<Uvies
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27

be made available to Alaska residents as a whole. The
only criteria to determine priority subsistence use is
the requirement that the applicant: 1) reside in Game
Management Units 11, 13 or 12 along the Nabesna Road;
2) be over 12 years of age; and 3) attest that at least
half of the meat and fish of the applicant's diet consist
of fish and game which has not been purchased.

XX.

The subsistence hunting regulations for the
Nelchina Caribou Hunt in Game Management Units 13 and
14 are not founded on a compelling state interest nor
even on a rational basis since any resident of those wunits
may secure a subsistence permit regardless of their indi-
vidual economic status.

XX1.

The caribou killed by the class of people who
qualify for a subsistence permit and from which the plain-
tiffs are excluded diminish the plaintiffs' chances of
securing a permit to shoot one of the 1750 caribou the
Board c: Game has determined may be harvested. Either
of the plaintiffs would qualify for a subsistence permit

if the regulation were not based on geographical residence.

The Board of Game regulation restricts a harvest opportunity

otherwise available to the plaintiffs. The plaintiffs
right to hunt the Nelchina caribou is diminished solely

because they reside in Anchorage and not Game Management

Units 11, 12 and 13. The diminition of right and restricted

opportunity is an injury-in-fact to the plaintiffs.
THIRD CAUSE OF ACTION

XXII.
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Plaintiff incorporates the allegations contained
in paragraphs 1 through XV of the First Cause of Action
as though fully set forth herein.

XX,

That the Board of Fisheries has promulgated
regulations for the taking of subsistence fish within
the Bristol Bay area (5 AAC 01.300-01.345).

XXIV.

There are no criteria for the issuance of subsis-
tence fishing permits in the Bristol Bay area except as
set forth in 5 AAC 01.330(d) which provides in part that
subsistence salmon permits for the Naknek River drainage
w ill be issued only to those persons domiciled in the
Naknek and Kwichak River drainages.

XXV.

The fish caught by the class of people who qualify
for subsistence fishing and from which the plaintiffs
are excluded are fish to which the plaintiffs no longer
have the opportunity to catch. The Board of Fisheries
regulations restrict a harvest opportunity otherwise avail-
able to the plaintiffs. The diminished availability of
fish and the opportunity to fish for them constitutes
an injury-in-fact to the plaintiffs.

XXVI.

The subsistence fishing regulations for the
Naknek and Kwichak River drainages are not founded on
a compelling state interest nor even on a rational basis
since any domicilary of the area may qualify for a subsis-
tence permit irrespective of their individual economic
status. Under present regulation the only criteria for

allocation of subsistence permits in Naknek and Kwichak
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River drainage area is geographical residency.
FOURTH CAUSE OF ACTION
XXVII.
Plaintiffs incorporate the allegations contained
in paragraphs | through XV of the First Cause of Action
as though fully set forth herein..
XXVIII.
That the Board of Fisheries has promulgated
regulations for the taking of subsistence fish within
the Illiamna-Lake Clark drainage area (5 AAC C1.300-01.345),
a subdistrict of Bristol Bay.
XXIX.
There are no criteria for the issuance of subsis-
tence fishing permits in the Illiamna-Lake Clark area

except as set forth in 5 AAC 01.330(e) which provides

in part that subsistence salmon permits for the Illiamna-Lake
Clark drainage area w ill be issued only to those persons
domiciled in the Illiamna-Lake Clark drainages.

XXX.

The fish caught by the class of people who qualify
for subsistence fishing and from which the plaintiffs
are excluded are fish to which the plaintiffs no longer
have the opportunity to catch. The Board of Fisheries
regulations restrict a harvest opportunity otherwise avail-
able to the plaintiffs. The diminished availability of
fish and the opportunity to fish for them constitutes
an injury-in-fact to the plaintiffs.

XXXI.
The subsistence fishing regulations for the

Illiamna-Lake Clark drainages are not founded on a compelling

stat . interest or even on a rational basis since any domicilary
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the area may qualify for a subsistence

their individual
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economic status. Under present regu-

the only criteria for allocation

of a subsistence

Illiamna-Lake Clark drainage area is geograph-

§{ical residence.
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glon the basis of geographical residence and the attempt
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ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

The

through Four

regula

which discriminate

tions referred to in

Causes of Action

against plaintiffs

justify such discrimination under the guise of subsistence

n i’use viola.es plaintiffs' constitutional rights in the

12jfollowing

.al

A.

respects:

The re

gulations violate plaintiffs' rights

].4 dto due process of lav/ and equal protection under the 14th

15
16
17

30

R

ua *l —-—l .y

Amendment to

the Constitution of the United States.

B. The regulations violate plaintiffs' rights
to due process under Section 7, Article |1 to the Constitution
of the State of Alaska. e
N C. The regulations violate Section 2 of Article VIII
of the Constitution of the State of Alaska. r~- f fa 7
,D. The regulations violate Section 3, Article VIII
of the Constitution of the State of Alaska, t
The regulations violate Section 15, Article
VIlIl of the -Constitution of the State of Alaska.
F. The regulations violate Section 17, Article
VI1lIl of the Constitution of the State of Alaska.
/ . . . :
, G./ The regulations violate Section 19, Article
Il of the Constitution of the State of Alaska | *e $yfi«*°)
The result of which has caused injury and damage

to

plaintiffs.
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WHEREFORE, plaintiffs

1. That the court d

regulations referred to in

Four be declared in violation

United States and the State of

issue appropriate orders.

2. That the court r

conducting
until s

Second Cause of Action

Game promulgates appropriate

the Constitution of the State of Alaska.

3. That plaintiffs be awarded their costs for
maintaining this action including a reasonable attorney's
fee.

4. For such other and further relief as the
court deems proper.

DATED this 27th day of July, 1983.

DAVID B. RUSKIN
Attorney for Plaintiffs
By -D o T — -
David B. Ruskin
CERTIFICATE OF SERVICE
The undersigned hereby <certi-
fies that on the 27th day
of July, 1983 , a true and
correct copy of the foregoing
was served by m ail on the

following attorneys:

Larri Spengier and Den Mitchell

pray as

Causes of

the Nelchina Caribou

regulations

follow s:

eclare that the residency

Action One through

of the Constitution of the

Alaska and that this court

estrain defendants from

Hunt described in the

uch time as the Board of

consistent with
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COOK INLET MANAGEMENT AREA SUBSISTENCE

FISHERY REPORT’ 1972

A. General Information

1.

p 0

Description of Area: The Cook Inlet area ir 'ludes

all waters of Alaska in Cook Inlet and Resurrection
Bay north of Cape Douglas and west of Cape Fairfield,
including the Barren Islands. (Figure 1)

Species Utilized: AIll five species of pacific sal-
mon are utilized in the Cook Inlet area. Since 1962
cohos have made up 66 percent of the subsistence catch,
reds 20 Dercent, pinks tglﬁ chums | 0{2 and kinos 0.2
percent. (Table 1) King crab, tanner crab, dungeness
crab, shrimp, smelt, herring, bottom fish, and clams
are also utilized for subsistence purposes. However,

few records are available on degree of utilization.

N actua™ ty ~ is ,,ard da” ne constitutes

rot fishing" and what constitutes "subsistence
fishing” -'or the above listed spc-cies.

Ecoromic Condi tions: No figures are available on the
ueraye income of those applying for subsistence per-

mits in the Cook Inlet area. It is the personal opin-

ion of the area management biologist that less than five

i i i--~ i [ m— —iii 1 1r’
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TABLE 1

C00.-C tXIft subsistence cATCU O0i7 SALMON , 1962- 1971

NO. DID NOT
YEAR PERMITS  REPLY  i:,".ics REDS o110 clium PINK TOTAL
1962 192 13 45 770 3574 391 417 5197
1963 229 13 29 359 2510 424 447 4269
1964 191 3 -- 393 2463 207 20S 3431
1965 190 28 -- 454 2109 235 49 2927
1966 330 29 s 1656 3533 356 593 - 6151
1967 375 42 4 S63 3105 213 73 425S
1963 356 54 10 1009 4201 236 1170 6626
1969 447 52 -- 1518 2011 94 63 3691
1970 449 42 3 - 1218 3371 152 438 5152
1971 16S 35 2 23 1697 7 44 1773
TOTALS 2,957 316 101 c,793 23,574 2,365 3,672 43,505

ARCIN.TF  100.0 10.7 0.2 20.2 65.7 5.4 8.4 100.0
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or ten percent of the subsistence fishing in tf
area Is carried out by persons in such financial
positions that they actually have a legitimate need
of the resource harvested iIn ardor to subsist. Ile
type of subsistence fishing foud In the Cook Inlet
area could more appropriately be classified as
recreational or supplemental fishing. Many people
regard i1t as a form of sport fishing In which they
not only derive recreational benefits but at the
sare time supplement their food stocks. Same
people in the Cook Inlet area, natives and whites
alike, because of eithc® need or personal preference,
are trying to maintain a "live-off-the land" life
style. To these few, ''subsist.nee” fishing may fall
iINto a need category and may play en important part

in their means of existing.

History of Fishery
1. Methods of Fishing: A variety of subsistence fishing
methods are used in the Cook Inlet area, as i1t Is a
= multi-species utilization area.
a.” Salmon: Set nets, seines and drift nets are
. -caurrently uscd with set nets accounting for abcut
_% percent of the effort. Since statehood, all

subsistence salmon fishing has been In conformance
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with co:«:3rcial regu Lions end, therefore,

areas open and methods used have been icenti-

cal to those in con.nercial fisiir.g. Prior

I_took place iIn salmon spawning streams with gear

mm— — — r~. — EWBI ill =

was one of the more popular methods.

Shellfish: King crab, tanner crab, dungoness crab
and shrimp are taken with various forms of pots.
Most fishing takes place at or neur the small boat
harbors of lloer and Seward. Clams for subsistence
are taken by use of a clan shovel. The methods
currently used for" taking shellfis” "oecies for
subsistence purposes do not differ appreciably
from tmice used prior to statehood.

Srelt: Eolh bill netsand dip rets have been used
in the Cock Inlet areafor taking srelt, however,
in 1972 dip nets became illegal gear for taking
srelt In the waters of the Kemal Peninsula. A
limited anount of headand line snagging for smelt

also exists.
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viitl oo-sadal regulations and, therefore,
areas open and methods used have been identi-
cal to those in comercial fishing. Prior

to statehood, much of the subsistence flshlng

ook, plecelin salen spawning streans with gear,
ranging from hook .erqr_l‘lne_m]a)ygl!l nets. Snagging,
was one of the more popular methods.
Shellfish: King crab, tanner crab, dungoness crab
and shrinp are taken with various forms of pots.
Most fishing takes place at or near the small boat
harbors of Homer and Seward. Clams for subsistence
are taken by use of a clam shovel. The methods
currently used for taking shellfish species for
subsistence purposes do not differ appreciably
from those used prior to statehood.
Srelt: BEoln bill netsanddip nets have been used
in the Cock Inlet areafor taking srelt, however,
in 1972 dip nets became illegal gear for taking
srelt iIn the waters of theKemai Peninsula. A

limited anount of hoodand line snagging for smelt

also exists.



d. Freshwater species: The gear most ar.;..aly
utilized for freshwater species is small
mesh gill nets and seines. In the past, fish-
wheels and dip nets have also been used iIn fresh-
water .

Catches and Fishing Effort

a Salmon: Salmon fishing is the only subsistence
fishing for which reliable catch and effort data
exists and this data covers from 1952 to 1971 only.
During these years, a total of 2,957 subsistence
permits were issued and all but 316 were returmed.
The total reported salmon catch from 1962 to 1971
iIs as follons: 101 kings, 8,793 reds, 28,574 cohos,
2,355 churs, jn3m;16n72 ipin(l(<s, for a total Of 43505 salmon.
The n<.ber of permits issued ad the total catch
by species appears in Table 1 and is depicted iIn
graphic form in Figure 2.

b. Srelt: Catch data on smelt is only available
for the past two seasons. In 1971, there were
1,38; smelt reported taken and In 1972, the re-

eported catch was 8,542. Most effort has taken

place along the westem shoreline of the I'ea
Peninsula and around Turmagin Arm.
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The number of permits issued by year since 1969

appear below:

Year Salt Water . Kenal River Total
1969 150 A9 3
1970 157 393 S50
1971 7] * 7]
1972 160 * 160

*Srelt permits not required for Kemai River.

Shellfish: No permits are required for taking
shellfish and, therefore, nmo records are availa-
ble on effort or catch. Most effort occurs iIn
Kachemak and Resurrection Bays.

d. Freshwater species: Relatively few permits have
been requested for taking freshwater s)ecics and
most of these have been for Lake Louise and Tyone
Lakes. Whitefish comprise about 90 percent of the
catch.

3. Management Regulations: The following iIs a history of
subsistence regulations in Cook Inlet »"ran 1943 to
1972.

m 1942 through 1950
No mention made iIn Cook Inlet section of comercial

fisheries regalations.
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s t mention in commercial regulations.
Required notification of intention to take salmon
nor Personal use, with statement of type of gear
to be used, area, time, number of fish to be taken
and i1ntended disposition of fish taken.

Fish, Ship, and Campbell ar.d Cottonwood
Creeks closed to subsistence fishing.

1952

llo intcn: to take notification required. More
streams closed, including all tributaries to Knik
Arm, Willow Creek (tributary to Susitna), Campbell
Creek, and all streams and iaf.es of Kenai Peninsula
that are tributary to Cook Inlet: Provided this
s/a™ n0O aPP?y *0 fishing with”~od”™jKwA?
for personal jse.

(Apparently this was the first time many Cock
Inlet streams were closed to use of nets for personal
use of fish.)

1953

Above regulations same, plus added stipulation

-that no personal use Tfishing allowed within SCO feet
of wetirs and loJdders. Snagging was prohibited for

the first time.
V
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Also, pcrsonal use fTishing prohibited within
500 yards of all other streams or lakes except with
hand rod, hook and line. Say limit two (2) per day
per person.

And subject to laws regulating commercial Tfish-
ing 48 hours tefore and continuing 4C hours after
each fTishing period. Except for fall season and/or
place greater than 25 miles from waters open to
commercial Tishing.

And In Knik Arm where 15 fathom set nets, 100
yards apart, shall be operated prior to August 6,

only during hours open to commercial Tishing iIn the

northern district.

1954

Same as 1953 with additional sections that.
Commercial gear may be used for personal Tishing

during any fall season.

Fishing allowed iIn Turnagain Arm east of a line

- P - I - - — mBKT I | mlIWHHC- - - - M-

between Hope and Indian, and.

Fishing allowed more than 5 miles upstre.rc

from tidewater on all streams and lakes of Cel

Inlc-t drainage South and West of the Susitna !iver

or South of town of ilomer.
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General regwlation Sand.

Cook Inlet regulations same as 1954.

Same as 1955 with aeJdcd restrictions.
Closed Kenai & Russian Rivers within 30C yards
*

of their confluence (this to "Sportsmen®).

Rod and line. . . limited take to two (@
salmon over 16 inches, per person per day.
1957

General regulations samp as 1956.

Cook Inlet about same except for limit on take
by rod and line fishermen (*. .not to exceed 10
inches®. . per person per day ty hook and line, and

not more than two (2) may axce:-d 16 iInches®).
1958

General same as 1957 plus.

A series of regulations dt/ised to try to curb
snagging. . including limiting .i> hooks and muk-
ing it i1llegal t use weights with multiple hooks.

Cook Inlex sr.ie us 1957.

Jill

General same as 195S

oo o/ ') -



Cook Inlet--added restrictions that. . .per-
sonal use fTishing be allowed in the main stem of
the Susitna River above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and identified with name and address of
owner .

And personal use fishing must be done iIn "con-
fcnuance with commercial regulations (This closed
Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above
fyfoars placed from 3 to 5 miles up from mouth
“r.dor, Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow
Creek and Montana Creek. . And. . allowed 30 yards
of set nets for use iIn Knik Arm after August 9,
also Fish Creek closed July 21 (snaggers harrassing
red run).
1HO

General same as 1959.

on Northwest shore Knik Arm. . wi)h nets 90 feet
or less and more than 500 yards from terminus of any
i— — _— — B S Sw 55N —A—  [MMMmMMMIMill 1? BSBCBO P—

nlvon stream. . and conform to commercial open per-

iod; in-northern district. . and identified with name

xrd address of owner.

-12-
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General same as 1960.

Cook Inlet added open fishing season on clams,
crabs, and bottomfish. .all iIn conformance with
commercial regulations.

Salmon for subsistence was broken into dis-
tricts. . . apparently tins did away with fishing
in main stem of Susitna River above Alexancer (see
subsistence reaulations for Northern district 1961).
1962

General rc-eulations added rcstrictions--person-

- al use fTishing must be done b> permit only, issued
by commissioner. . . limited subsistence catch to
individual regional regulations,

Cooklnlet—- same as 1361.

1363

. General releations——new re julati on—- fish other
. than salmon may betaken at any time in any area

of state by any method except ty useof explosives
‘ “ or chemicals, except as hereinafter provided or as
provided in the Sport Fishing Regulations of the

Department.

: Cook Inlct--same as 1962.

13-
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1964

General same as 1963.

Cook Inlet--new regulation--must have permit
for salmor. and all catches by species, location
and date of catch must be reported. Freshwa\er
species except for trout, grayling, and char may
be taken for subsistence purposes via permit and
these permits be issued by commissioner or his-
representative whan deemed warranted.

Also not more than 50 salmon be taken per
permit and subsistence Tfishing 1is prohibited iIn
any area closed to commercial Tfishing except for
parts of Knik Arm.

And all districts with exception of Outer
district, must have name and address of owner on
fishing gear. The Outer district regulations were
amended to conform -with cormercial regulations.

Another Cook Inlet regulation was amended--
sports TfTishing licenses required for clams and/or
bottom fish and crab pot floats will contain the
name of owner. [llo sex or size [limitations on :rab.
1965 thro ah 1969

Outside of minor amendments and a few cha iges
in regulations in the different fishing distri ts,
personal use TfTishing regulations are about the same

for that period from 1965 to 1969.



Cook Inlet--new regulations--

Restrictions:

(@ Subsistence fishermen taking herring
and smelt iIn the Kenai River must be physically
present at all times said net is being fishcd.

(b) A sports fTishing license 1iIs required
when bottom fish are taken with fishing rod and
line.

(© A sports Tishing license 1Is required
for the digging of razor clams.

Size Limits: There are no size or sex limi-
tations on crab.

1970

Cook Inlet--new regulations--

Salmon - The subsistence fishery on the North-
west of Knik Arn was deleted.

Smelt - In the Kenai River the length of gill
nets may not exceed 20 feet iIn Ieﬁfth

Smelt may be taken iIn that portion of the Kenai
River from i1ts mouth upstream to the Soldotnabridge

from April 1 through May 31.

-15-
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Cook Iniet— revi regulations--Smell - Dip nets
<54 ray not be used for taking smelt iIn the waters of

the Kenai Peninsula.

Vs ?r*5lem Areas

wil 1. Northwest Shore Knik Arm: This area is no lor.ger

| a problem as it was closed to subsistence Tfishing
in 1571. The number of permits issued for tins
gr_ea haq inc;e.ased during 1the mid-cO®s .t2~a level

cf 290 during the last two years of the fishery.

m w .. (1965 and 1970) The reported catch during this
per*ed averaged 3,300 salmon (Table 2). The main
justification for closing this area was the declin-

- ing red salir.on escapements into Fish Creek which

reached a low of 6,233 in 1969.

_P.*/@»Egy{ = |. Mud Gay: The problem here appears to be over,

. T utilization of available fishing space rather
than over-utilization of the resource. Commercial

eidafeft.. fishing, sports Tfishing, and subsistence Tishing

" all take place iIn this rather confined area of

tISSWMIi- @ = Kjchcmak Gay along the northeast side of the iiorer
* _ -

Efe*p&-;m -pit. Peak utilization occurs iIn rid to late August

when approximately 10 seine fishermen, 50 subsistence

l:ﬁiﬁ\;‘ﬂer’f:;.* fishermen and several hundred sports fishermen fish
ca oy z

oo i VAT
'xsjstfcér:
$ ® vV
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YEAR

1967
1963
1969
1570
1971
1972

COOK
Issued and Total

Permits

NORTHERN-/
Tota 1
Permi ts Catch
218 2,947
276 5,395
290 1,563
290 3,448
9 10
9 1/

Northern district represents Northwest shore at Knik Arm

2/ Catch data not

TABLE 2

| Jk’alt]

"\ et

INLET SUBSISTENCE SALMON FISHERY

Salmon Catch By District,

NORTH and
SOUTH CENTRAL

Permits

a B8 & 85 8 B

available for 1972.

Tota l
Catch

119
303
400
206
130

10UTHERN
Total
Permi ts Catch
5 A2
79 953
85 1,067
78 1,386
112 1,618
151 2/

1967

- 1972

EASTERN

Total

Permits Catch

19

262

929
181

2/
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this area. The main species being sought are sil-
ver salmon and the subsistence catch hes averaged
about 1,000 since 1957. The e Guial catch iIn
the Southem district has averaged 2,300 silvers
since 1957 and an estimated 50 percent of these
have been taren from Mud Bay proper. Sports har-
vest figures are not available, however, the aver-
age catch sine 1957 would probably not exceed £00
fish. CGaiimraaal and subsistence harvest figures
indicate no decline iIn abundance of silver stocks
in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local
stocks bound for upper Kadeinek 3ay and escapement
indices In this area have been consistent In recent

years.

Although there 1s no biclogical justification for
closing Mud Bay, the time hes perhaps ane for
closing a portion of Mud Bay to ar.imiercial and sub-
sistence fishing because of user-group conflicts.

For the last several years proposals have been sub-
mitted to the Board of Fish and Game ..skirg for erther
conplete or partial closures of Mud Bay. The commar-
cial fish staff has always opposed those closures

on the basis that no biological justification exists.



Because of the iIncreasing sports fish utilization
there will be a public proposal submitted to the
Board of Fish and Game at the November maoting by
a Homer comercial fisherman which will ask for
a partial closure of the Mud Bay area. The comm-
ercial staff intends t© support”™ this proposal.

3. Shellfish: Another potential problem is the crab
and shrimp pot fisheries which have developed tre-
mendously In the last few years. A considerable
volure of gear is being fished iIn the Immediate
vicinity ol the Honur small bo™t harbor and again,
rather than over-utilization o: the resource, the
main problem iIs over-utilization of 3rea. Gear is
so concentrated In this one area that navigation hes
been hindered. A regulation may be necessary in the
near future to close a section of the boy In the
imediate vicinity of the saall coat harbor entrance.

Recoirmendati ons :

It 1s the personal opinion of the area biologist that a

need exists for subsistence Tilling in Cocl Inlet and that

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti-
mate need to subsistence fish should not be denied this right
Just because the Tishery liess becone recroationally oriented.



Perhaps a foe could be placed on a subsistence ei-iiit

or license. Tin"s might tend to eliminate some of those
who are participaling more for recreation than need

and yet keep the regulation constitutional. For those
who could show need, through an application for a

waiver on the license fee, a special free permit would

be granted. A maximum income level would be established
similar to that used In the Food Stamp Prcgram and those
falling below the established level would be eligible for
the free permit. These measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conform with tie true

meaning of subsistence.

-20-



APPENDIX

e * of the Cook Inlet: Subsl,,., , Fishery
Instructions of 1972.



OOOK.- IrLET _SITESISTENCE.SAUICH FISHERY, 1972

>a

¥

Salmon may ba tr.ken for subsistence purposes under authority of a permit which my
t'i obtained from the local representative of the department.

Each subsistence fisherman taking salmon shall keep accurate records of the catch

involved, by species, location caught, date of catch, end other such information 83
the department nay require.

Salmon may be taken for subsistence purposes only by residents.

Identification of fishing gear shall consist of the name and address of the cv:ncr
and the number of his subsistence permit.

Hot r.ore than 50 salmon nay be taken under the authority of a subsist :ncc permit.

Only one salmon subsistence permit will be issued to each person during a year,
A act gill net shell not be longer than 35 fathoms in length and 45 r.;.;hea in depth.
The operation of each set gill net shall be performed or assisted by tho fiohorman

in whose name it is registered.

Ho part of a set gill net may beplaced or operated within 600 feet of any port of
another set gill net.

FISUIK3 SEASONS:

iIORTRERW DISTRICT: from 6-00 a.m. July °1 until 6:00 a.ra. September 20 during open

commercial fishing pfriods in conformance with all commercial
regulations.

RGRTH ## SOUTH CENTRAL DISTRICTS: from £ 00 a.m. August 18 during open commercial
fishing periods in conformance w;th all commercial regulations.

SOUTHERN DISTRICT: from 6 00 a.m. August 10 during cpcn commercial fishing periodn
in conformance with all commercial regulations EECEFT that set

gill nets may be used in any beach area open to commercial
salmon fishing.

QUTER DISTRICT: in conformance with commercial regulations.
EASTERN DISTRICT: from June 1 through June ~0 dur'iig open commercial fishing porio
in conformance with all ccr.-.-.arcial regulations EHCE?f that sot

gill nets nvy be used in any beach area open to commorcinl
salmon fishing.
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