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IN T im SUPERIOR COURT FOR TilF. STATE OF ALASKA 

! THIRD JU D IC IA L  DISTRICT

! NATIVE V ILLAGE OF TYOMF.K, o t  i l l . ,  )

P l a i n t i  f f s ,

■U
I ALASKA BOARD OF F IS H E R IE S , c t  a l . ,  ) 'Ar

Dc f o n d a n t s .
) /a
)
)

,A<<? -

K
C6v

C I V I L  ACTION NO. 3AU-80-3073

; FINDINGS OF FACT AND CONCLUSIONS OF LAW

*PO{.

P l a i n t i f f s '  m o t io n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  i n  the  

j a b a v c - e n t i t l e d  a c t i o n  h a v in g  come on f o r  h e a r i n g  on  the  22d day

|o f  May 1900, a l l  p a r t i e s  h a v in g  been hea rd  and p l a i n t i f f s ’ m o t io n  

[h a v in g  been g r a n t e d ,  th e  C o u r t  h e re b y  e n t e r s  the  f o l l o w i n g  f i n d -  

j i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law .

!' FINDINGS OF FACT

1. The v i l l a g e  o f  T yo n e k  i s  an A th a b a s c a n  I n d i a n  v

. o f  a p p r o x im a t e l y  300 p e o p le  and 80 h o u s e h o ld s  l o c a t e d  on the  w e s t

ni l l a g e  1

: s id e  o f  Cook I n l e t .  T yonek  h a s  been i n h a b i t e d  f o r  g e n e r a t i o n s  by

. th e  T a n a in a  g ro u p  o f  A t h a b a s c a n s  viho s u c c e e d e d  th e  E sk im o  ooo-

h i l a t i o n  w h ich  o r i g i n a l l y  s e t t l e d  i n  th e  a r e a  i n  p r e h i s t o r i c  t i n e s .

•TodayT— tho--v i  I l a g e  ‘s t i l  1 - r c t a i n s  i t s - c t h n i c  i d e n t i t y  a n d -h a s .  t h e

r
s a m e - c h a r a c t e r i s t i e s  o f  a ' r u r a l  A l a s k a  N a t i v e  c o n n u n i t y ‘ a s '  th o s c  

*■' •     - -
;o f-N .* it ivo v i  11 cin#»!j in  o t h e r  n r e o c  o f  th e  s t c i t e . .

: 2. Tin* S u s i l n a  r i v e r  k i n g  sa lm on  s t o c k  e n t e r s  u p p e r  Cook
C“

I " l o t  «n»-l v«(.;t:.^wi> n iy . . i» Loo ; : .o I_ k ing • s a I r o n  • t o - p u s s  b y  th*.*-vi 1 la g
Ncr.v»»i A Co**I n
• At tti« .o f - T y o n e k .  The F .u s i tn a  i s i v r  s t o c k  e n t e r s  Cook  I n l e t  t h e ' b o y  tn:u*i.';

!l ' il/i> y
.of la y .  und b e g in s  to  p a s s  i.y th e  v i l l a g e  o f  T yo n e k  in  m id -M a y ' . 1, L \

( I j ydee. y
/
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The S u s i t n a  R i v e r  s t o c k  run  p e a k s  a t  th e  v i l l a g e  a t  th e  end o f  

i. May o r  the  b e g in n in g  o f  Ju n e  and i s  u s u a l l y  c o m p le t e l y  p a s t  the

! v i l l a g e  by the  t a t t e r ^ - a r t ^ - o f  J u n e .

3. The m id - ' la y  t o  m id - J u n e  k i n g  sa lm on  f i s h e r y  i s  a
t.
,] c u s to m a ry  and t r a d i t i o n a l  s u b s i s t e n c e  use  by r e s i d e n t s  o f  the  
i
i v i l l a g e  o f  T\tonek o f  the  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  i n  t h a t  

J, t l i i s  f i s h e r y  has  been i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  th e

j- h a r v e s t  o f  the  k i n g  sa lm on  a t  t h i s  t im e  i s  an e s s e n t i a l  com ponen t

i "̂•■*1I' o f  th e  c u l t u r a l  l i f e  o f  th e  v i l l a g e ,  t h a t  th e  a r t  o f  c u t t i n g  kie*.--•I 0 u<_
'i s a lm on  has  boon handed down th ro u g h  g e n e r a t i o n s ,  t h a t  the  e a r l y
i! .
j; k i n g  sa lm on  i s  th e  f i r s t  f r e s h  fo o d  o f  th e  s p r i n g ,  t h a t  k i n g  s a l -  

|' non a r e  o i l e r  th an  o t h e r  s o e c i c s  o f  sa lm on  and t h e r e f o r e  b e t t e r
K
j! s u i t e d  f o r  d r y i n g  and p r e s e r v i n g  f o r  w i n t e r  u s e ,  t h a t  u n l i k e

o t h e r  sp e c ie : ;  o f  s n ln o n  k i n g  sa lm on  a r c  n o t  s u s c o u i i b l c  t o  damage

j; w h i l e  d r y i n g  from i n s e c t s  and s e a b i r d s ,  and t h a t  d r y i n g  i s  u s u a l l y
i;
I c o m p le te d  p r i o r  t o  th e  s t a r t  o f  summer r a i n s .
!■I
i  4 . The r e s i d e n t s  o f  t h e  v i l l a g e  o f  T yonek  f i s h  Cor k i n g

sa lm on  w i t h  s e t  n e t s  from  th e  bea ch  i n  f r o n t  o f  t h e i r  f i s h  

• camps im m e d ia t e ly  s o u th  o f  th e  v i l l a g e .

j- 5. S in c e  1904, th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon e k  have
i
!; been  p r e v e n te d  f r cm  p a r t i c i p a t i n g  i n  t h e i r  c u s t o m a r y  and t r a d i t i o n
. I _

•; m id -S a y  to  m id - Ju n e  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by r e g u l a t i o n s
j; — . . • _.
1 a d o n t c d  by  d e f e n d a n t s  and t h e i r  p r e d e c e s s o r s .  T h e se  r e g u l a t i o n s  

!; w ere  i n i t i a l l y  a d o p te d  due to  p o o r  e s cap em en t  o f  th e  S u s i t n a  

‘.' R i v e r  k i n g  sa lm on  s t o c k .I. ' " .
:: 6. In  1977 , th e  d e f e n d a n t  A la s k a  HOARD 01’ t'XSIlHUICS o d o p lo . '

j a C o m p reh e n s iv e  Honayoment I’n l  i c y  f o r  The U p p e r  Cook I n l e t  Saln.i i-.

.• S t o c k s  w h ic h  s t a l e d  t h a t  s l o c k s  ■••hicli move i n  Conk I n l e t  to
■i.-k

K C M t u  A
spawn in.; a r e a s  p i i o r  t o  .Him: 19th w ou ld  be managed ~*.selus i w l y r o t  

tc-.-r , .
... I r *'*'0 rn.it tom I uses. Mo million was made in the management col rev

/A *i , * *» / .
' i for manege-rent nf such slocks lor subsistence ur.es/it-1 •

] : < * •  t - i n . ,  (  ^  v n  '. v  . , .  , d  .  f i  k . . . ,  /  ( K  I - ' - . .

! '. i

(3)
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7. In  1978, the  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  eh 151 

j SLA 1973 (A .S .  I G . 9 5 . 2 5 1 ( b ) ) w h ic h  r e q u i r e s  t h a t  w hen eve r  i t  i s

i. n c c c s s a r v  to  r e s t r i c t  th e  t a i l i n g  o f  the  S u s . i t n a . - p . iv c ?^ . i  iin-^sSltson.
J !

i s t o c k  to  a s s u r e  the  m a in te n a n ce  o f  s u c h  s t o c k  on a s u s t a i n e d -

i, y i e l d  b a s i s  o r  t o  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u se s  

1 jl/-'" ! such  k i n g  sa lm on  s t o c k ,  s u b s i s t e n c e  use  o f —s u c h - s t o c k *  s h a l l be

<S\

; k tr

J “
I.

;; th e  p r i o r i t y  use  . o v e r - s p o r t  and c o m m o rc io l  u se s .
• • #
j. 8. A .S .  1 G .0 5 . 251(b) / iU - r ' r e q u i r e s  d e f e n d a n t  ALASKA BOARD :»' ;
|- OF F ISH ER IES  t o  a d o p t  s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  f o r  S u s i t n a

j, R i v e r  k i n g  sa lm on  s t o c k s ,  w h ic h  im p lem ent the  p r i o r i t y  f o r  s u b s i s - .

j t e n c e  u se s  r e f e r r e d  to  i n  p a ra g ra p h  7, u n l e s s  i t  d e t e r m in e s  t h a t  i

I1 a d o p t i o n  o f  s u ch  r e g u l a t i o n s  w i l l  j e o p a r d i s e  o r  i n t e r f e r e  w i t h  !
i; •
i1. th e  m a in ten a n ce  o f  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k s  on a s u s t a i n e d -

ij y i e l d  b a s i s . .  il-i j-'-i
\'

9; P r i o r  t o  the  M a rch  1980 m e e t in g ? o f  d e f e n d a n t  ALASKA

BOARD O r  F IS H E R IES ,  s a i d  d e f e n d a n t ,  on b e h a l f  o f  p l a i n t i f f  , f
i; <;t   I ^ c y r ^ l , .
j NATIVE V ILLA G E  OF TYOMF.K, p u b l  i s h e d  -p roposed  r e g u l a t i o n s  p u r s u a n t ' ,
I . ' v
!. t o  th e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  t o  open  a s u b s i s t e n c e  k i n gI
| sa lm on  f i s h e r y  f o r  th e  r e s i d e n t s  o f  the  v i l l a g e  o f  T y o n e k ,  be tw een  

j! May 15 and Ju ne  15. .

Si 10. On M a rch  2G, 19S0, d e f e n d a n t  ALASKA ItOAKD OF F ISH ER IES  ‘

I; h e l d  a p u b l i c  h e a r i n g  and r e c e i v e d  t e s t im o n y  on  th e  p ro p o s e d
i:
; r e g u l a t i o n s  from  th e  A la s k a  D epartm en t  o f  r i s h  and Game, r e s i d e n t s ’

1 o f  th e  v i l l a g e  o f  T yonek  and o t h e r  members o f  th e  p u b l i c .  j

j, 11. T e s t im o n y  p r e s e n t e d  a t  the  u u b l i c  h e a r i n g  i n d i c a t e d
!: ' . » - > /  '

t h a t  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  blivc- e u s t o m a r i  l y  am i :

I t r a d i t i o n a l l y  h a r v e s t e d  k i n g  sa lm on  (o r  s u b s i s t e n c e  u s e s  bef.-.-eu 

j! -May 15 and dune  15.;-.i«-r>. i ' l a n  <*g£v

14. Though e v id e n c e  w.t , p i e s e n t o d  t h a t  r e s t r i c t i o n s  on ■

we   • • t a k in g  by a l l  u s e r  g r o u p s  o f  Lao S u s i t n a  R i v e r  k i n g  s a ln a n  s t o c k

I w»ro ncc*T.:;.ii*y, no cvit l iT.ee: w.i j  p i o r .cn to i l  . it  th e  h c . i r  i mi i iy  l l i o  1
. |i  %*rr.
• A K i s h a  D c i ia r iP io n t  o f  r i a h  ;mrl Oarr.o Lh.it o c l c p i i tm  o f  th e  propo^.oJ
li
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r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o c  i n t e r f e r e  w i t h  th e  n n in t c n a r . e e  

!- o f  th e  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  on a s u s t a i n e d - y i e l d  b a s i s
i:
;• a n d - t h e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  to

i t h a t  e f f e c t ..w.. .. * ( . IVvI.'.;.' rv"-v'-—Wlti. p.C-w Cw;.
I .• -i • f/' --( £u . / . n v.i*.'. i - . * ( v t . i j v - . i
!. u r 13: The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  t-I

! p l a i n t i f f s 1 p roposa ls '; "  bu t  a d o p te d  p ro p o sa  
! S .-b i .  or<f:.v<r. -i-iaA;-.| /.I |«T

c j e ci-rrrt
r o n o sn l . s  a u t h o r i z i n g  the

r £

he

. mac.-
jj h a r v e s t  o f  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  ..by s p o r t s  f i s h e rm e n .

I. 1-1. As a r e s u l t  o f  th e  f a i l u r e  o f  th e  d e f e n d a n t  ALAS ’.

BOARD O r F ISH ER IES  t o  a d o n t  p r o p o s e d  r e g u l a t i o n s  o p e n in g  a k i n g
i;
j! sa lm on  s e a so n  f o r  th e  r e s i d e n t s  o f  the  v i l l a g e  o f  T y o n e k ,  the 

jl p l a i n t i f f s ' a r e  t h r e a t e n e d  w i t h  i r r e p a r a b l e  harm i n  t h a t  p l a i n t i f f :  

j- c u s t o m a r y  and t r a d i t i o n a l  u se  o f  th e  S u s i t n a  R i v e r  k i n g  sn lr .on
!i
j! s t o c k  w i l l  be d e n ie d  t o  them. C o n s e q u e n t l y ,  r e s i d e n t s  o f  the •.
!: v i l l a g e  o f  T yo n ek  w i l l  l o s e  a c c e s s  to  a v a l u a b l e  s u b s i s t e n c e  

|; r e s o u r c e  and t h e  c u s to m a ry  and t r a d i t i o n a l  way o f  l i f e  o f  the
• I
!j v i l l a g e  w i l l  be d i s r u p t e d .

I S .  No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s

1 o f  th e  v i l l a g e  o f  T yonek  can  r e p l a c e  the  S u s i t n a  R i v c r ' k i n g  salrr.rv
k t r - v l c . i  i v ro A n - r i  /cu , o i o  ■„( /-’>

s to c k ^ a s  "a s u b s i s t e n c e  r c s o u r c c - o r  s u b s t i t u t e  f o r  the  r o l e  o f  th e

[ S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  i n  the  c u s to m a ry  and t r a d i t i o n a l

e way o f  l i f e  o f  th e  v i l l a g e .

1G. D e fe n d a n t s  w i l l  be a d e q u a t e l y  p r o t e c t e d  i f  t h e  r e s i d e n t

: o f  th e  v i l l a g e  o f  T yo n ek  a r e  p e r m i t t e d  t o  h a r v e s t  3 ,000  k i n g  s a in t

| from  the  S u s i t n a  R i v e r  k i n g  sa lm o. s t o c k  be tw een  May 23 and J u n eJ u n e  I

j, IS ,  19K0.

17. P l a i n t i f f s  have  r a i s e d  s e r i o u s  and  s u b s t a n t i a l  q u e s t i o :  

(’ The f a i l u r e  o f  d e f e n d a n t  ALASKA HOARD O f  1*1 SHERIES to  a d o p t  She 

p r o p o s a l s  s u b m i l l e d  on b e h a l f  o f  p l a i n t i f f  NATIVE V ILLAG E  O f  

I; T i O.i l k  .m.l t h e  adopt, i on o f  iu-npo*:a 1 s a u t h o r  i t i n g  th e  h .itver.L <«!
C f 'M t f *

* '“ * ’• l l . * 9 0  S u s i t n a  R iv e r  I. l i i q  - t . i lnon  by  s p o r t s  f i s h e r i - . c n  i s  a v i o l u t i

j o l  A .I..  IG .9 S .  2S1 (h) i n  t h a t  w heneve r  i l  i s  n e c e s t t a rv  t o  r o s t r i t M

f t )



Cc t.c n

j o f  t 'na t  f i s h  s t o c k ’ on a s u s t a i n e d - y i e l d  b a s i s ,  o r  to  a s s u r e

! t l ie  c o n t i n u a t i o n  o f  s u b s i s t e n c e  u se s  o f  such  r e s o u r c e ,  s u b s i s t e n c e  
i
J use  s h a l l  bo th e  p r i o r i t y  u se .  :
• • I
■ . c o ::c l u s i o m 3 o p  f.aw
il
i. 1. U n le s s  th e  p r e l i m i n a r y  r e l i e f  r e q u e s t e d  by o l a i n t i f f s
!• ‘ •
> i s  g r a n t e d  p l a i n t i f f s  v / i l l  s u f f e r  i r r e p a r a b l e  harm i n  t h a t  p l a i . n -
;■ *
jj t i f f s  c u s to m a ry  and t r a d i t i o n a l  u se  o f  th e  S u s i t n a  R i v e r  k i n g  ;I; ;
j: nalir.on s t o c k  w i l l  be  d e n ie d  t o  them. C o n s e q u e n t l y ,  r e s i d e n t s  o f

the  v i l l a g e  o f  Tyonek  w i l l  l o s e  a c c e s s  t o  a v a l u a b l e  s u b s i s t e n c e  ;

r e s o u r c e  and th e  c u s to m a ry  and  t r a d i t i o n a l  way o f  l i f e  o f  the  

. v i l l a g e  w i l l  bo d i s r u p t e d .  . !
* • I

2. D e fe n d a n t s  and th e  r e s o u r c e  w i l l  be a d e q u a t e l y  p r o -  :
i

' t e c t e d  i f  th e  r e s i d e n t s  o f  t h e  v i l l a g e  a re  p e r m i t t e d  t o  h a r v e s t  !
!: I
|’| 3 ,000 k i n g  sa lm on  from  th e  S u s i t n a  R i v e r  k i n g  sa lm on  s t o c k  bctweor.J

: May 23 and Ju n o  13, 1900. ;
i *
1* '[j 3. P l a i n t i f f s  have  r a i s e d  s e r i o u s  and s u b s t a n t i a l  q u e s t i o n s

■ • 'jl i n  t n a t :  . j

a. W henever  i t  i s  n e c e s s a r y  t o  r e s t r i c t  t h e  t a k i n g
i;
!. o f  a f i s h  s t o c k  t o  a s s u r e  th e  m a in te n a n c e  o f  f i s h  s t o c k s  on a j 
j;
[! s u s t a i n e d - y i e l d  b a s i s ,  o r  t o  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b s i s t c n c i  

j' u se s  o f  such  r e s o u r c e s ,  s u b s i s t e n c e  use  s h a l l  be t h e  p r i o r i t y  

' use  o f  s u ch  s t o c k .I
.1). The r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon ek  h ave  a j

!• ■
. c u s t o m a r y  and t r a d i t i o n a l  u se  o f  the  S u s i t n a  R i v e r  k i n g  sa lm on

( stock, be tw een  May 13 and Ju n e  13.

' c .  A d o p t i o n  by  d e f e n d a n t  ALASKA liOAIil) 01' P I n i l l l l i l l i f t• I
. o f  r e g u l a t i o n s  w h ic h  a l l o w  f o r  t in; s p o r t  f i s h i n g  o f  f . u s i t n . i  R i w r  

! k in . ,  sa lm on  w i t h o u t  f i r s t  a d o p t in g  r e g u l a t i o n ! :  w h ic h  p r o v i d e  ! e r  

jl tin: e u s to m a ry  and t r a d i t i o n a l  nr.*; o f  su ch  s t o c k  by th e  r e s  id e r i l  •:

; o f  th e  v i l l . r j * :  o f  T yonek  i s  a v i o l a t i o n  o f  th e  s u b s i s t e n c e

p r i m  i t y  S e t  f o r t h  i n  ,\ . r .  I f , . 03. 231 (b) .

t h e  t a k i n g  o f  S u s i t n a  R i v e r  k i n g  s a l m o n  t o  a s s u r e  t h e  m a i n t e n a n c e



■J. do bond i s  r e q u i r e d  o f  th e  p l a i n t i f f s  p r i o r  t o  

i s s u a n c e  o f  th e  p r e l i m i n a r y  i n j u n c t i o n .

DATED t h i s  day o f  , 19S0.
rJ~

•  J U U o k l  0 ;  ’ " t l i ;  S ' . l i 'U A i C i ' .  C ( J J i \  1*

I ce rt ify  lli.-.t m  g r -  o f )  -  5  A  

a rn  iv  of |M ( (!nc:im c*it svns sent to: 

*.!:>>>n i'j (s )  of Hccnrd , or

□  C l ! ; c r : _________________

at .h 'J.'l'Ss of r c c c : J .  I

D.O.E_____________£/' y
t  C>»<

\)



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JU D IC IA L  D ISTR ICT

NATIVE V ILLAGE Or

P l a i n t i f f s ,  )
\

P l a i n t i f f s ,

ALASKA BOARD OF FIS'.IE

v s .

D e f e n d a n t s .

C I V I L  ACTION NO. 3A N -30 -3073

agree:".ent or settlement

WHEREAS, a c i v i l  a c t i o n  l ia s  been  b r o u g h t  by th e  N a t i v e  

v i l l a g e  o f  T yonek  and s e v e r a l  r e s i d e n t s  o '  t h e  v i l l a g e  o f  T yonek  

i n  w h ic h  p l a i n t i f f s  a l l e g e  i n t e r  a l i i  t h a t  th e  d e c i s i o n  o f  th e  

A l a s k a  Boa rd  o f  F i s h e r i e s  r e j e c t i n g  p ro p o s e d  r e g u l a t i o n s  f o r  k i n

be tw een  May 15 and J u n e  15 by  r e s i d e n t s  o f  ^ne v i l l a g e  o f  Tyonek  

was a v i o l a t i o n  o f  A .S .  1 G .0 5 . 251(b) and r e q u e s t  d e c l a r a t o r y  and 

i n j u n c t i v e  r e l i e f ;  and  .

V.'IIEP.EAS, on May 22, 19S0, t h i s  C o u r t  g r a n t e d  p l a i n t i f f s '  

n o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  and on May 23, 1930, e n t e r e d  

f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law  r e s t r a i n i n g  d e f e n d a n t s  

f r o r i  e n f o r c i n g  r e g u l a t i o n s  w h i c h  p r o h i b i t  r e s i d e n t s  o f  th e  v i l l a
i"V/

o f  Tyonek  f r o n  s u b s i s t e n c e  f i . o h in u  f o r  k i n g  sa lm on  i n  th e  r-.

c r  be tween  May 23, and .Tuna 15, 19.10, and r e q u i r i n g  

d e fe n d a n t : :  t o  a d o p t  em ergency  o r d e r  r c g u l . i t i o n s  l o  a u t h o r i ; : e  th e  

r e s i d e n t s  o f  the  v i l l a g e  o f  T yon ek  Lo h a r v e s t  k in g  sa lm on  -i-a—Ah.- 

if-.—-!— '"■--t i n  th o  v i c i n i t y  o '  T yon ek  f o r  s u b s i s t e n c e  u se s  

be tw een  May 23, 1930 and  J u n e  13, 1920, w i t h  a l i m i t  o f  50 k i n ;  

s a l n o n  p e r  h o u s e h o ld  n o t  t o  e x c e e d  a t o t a l  o f  3 ,000  k i n g  s a ln o n

sa lm o n  f i s h i n g  f o r  s u b s i s t e n c e  u se s  i n  th e  u o o e r  Cook  I n l e t



and r e c u l a t c d  t o  m in im i z e  th e  im p a c t  on any one s t r e a m .

WHEREAS, th e  p a r t i e s  i n  o r d e r  t o  a v o id  th e  u n c e r t a i n t y  o£ 

f u r t h e r  l i t i g a t i o n ,  w is h  t o  r e s o l v e  t h i s  m a t t e r  by means o f  

s e t t l e m e n t ;

NOV.’ , THEREFORE, th e  p a r t i e s ,  th ro u g h  t h e i r  a t t o r n e y s  3nd 

s u b j e c t  to  th e  a p p r o v a l  and o r d e r  o f  t h i s  C o u r t ,  h e r e b y  a g r e e  as  

f o l l o w s :

s t a t e .-,e ::t  o r  f a c t s

1. P l a i n t i f f  NATIVE V ILLAGE OF TVCNEK i s  a n o n p r o f i t  c o r p ­

o r a t i o n  o r g a n i z e d  u nde r  th e  I n d i a n  R e o r g a n i z a t i o n  A c t  o f  193-5,

25 U .S .C .  461 e t  s e c . ,  t o  p r o v i d e  f o r  the  g e n e r a l  h e a l t h ,  s a f e t y ,  

and w e l l - b e i n g  o f  th e  A th a b a s c a n  I n d ia n  r e s i d e n t s  o f  th e  v i l l a g e  

o?  T yo n e k ,  a s u b s t a n t i a l  number o f  whom c u s t o m a r i l y  and t r a d i ­

t i o n a l l y  h a r v e s t e d  k i n g  sa lm on  i n  the  v i c i n i t y  o f  T yonek  d u r i n g  

,'iay and Ju n e  f o r  s u b s i s t e n c e  u s e s  p r i o r  t o  th e  c l o s u r e  o f  th e  

Tyonek  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by A la s k a  B o a rd  o f  F i s h  

and Game i n  196-1, and w ou ld  h a r v e s t  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  

T yonek  f o r  s u b s i s t e n c e  u s e s  i n  1980 b u t  f o r  th e  f a c t  t h a t  

d e f e n d a n t  ALASKA BOARD o r  F ISH ER IES  d i d  n o t  a d o p t  p r o p o s e d  r e g u ­

l a t i o n s  f o r  s u b s i s t e n c e  k in g  sa lm on  f i s h i n g  i n  th e  v i c i n i t y  o f  

T yonek  by r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  be tw een  May 15 and 

Ju n e  15.

2. P l a i n t i f f s  N ELL IE  Cll ICKAI.L'GION, FKDORA CONSTANTINE,

PETER CONSTANTINE, and SAVA STEPHAN a r c  A th a b a s c a n  I n d i a n  r e s i ­

d e n t s  o f  th e  v i l l a g e  o f  T yon ek  who c u s t o m a r i l y  and  t r a d i t i o n a l l y  

r i s h o d  a t  Tyonek  f o r  k i n g  sa lm o n  f o r  s u b s i s t e n c e  user, i n  •"•ay and 

J u n e  p r i o r  t o  th e  c l o s u r e  o f  t h e  Tyonek  k i n g  sa lm on  s u b s i s t e n c e  

f i s h e r y  by the  A . a s k a  Boa rd  o f  l ' i s h  and Game i n  190-t, tr.d who 

( w i t h  th e  e x c c o c  io n  o f  p l a i n t i f f  PETER CONSTANTINE) w ou ld  h a r v e s t  

k in g  sa lm on  in  th e  v i c i n i t y  o f  T yon ek  i n  May and J u n o  f o r



s u b s i s t e n c e  u s e s  i n  1990 i f  d e f e n d a n t  ALASKA 30AP.D OF F ISH ER IES  

had ad o p te d  p ro p o se d  r e g u l a t i o n s  f o r  s u b s i s t e n c e  k i n g  sa lm on  

f i s h i n g  i n  th e  v i c i n i t y  o f  T yon ek  by r e s i d e n t s  o f  th e  v i l l a g e  o f  

T yo n ek .  H e a l t h  p ro b le m s  w ou ld  p r e v e n t  p l a i n t i f f  PETER CONSTANTINE 

from  h a r v e s t i n g  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  T yon ek  f o r  s u b ­

s i s t e n c e  u se s  i n  1930, b u t  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  

w o u ld  s h a re  t h e i r  k i n g  sa lm on  s u b s i s t e n c e  h a r v e s t  w i t h  p l a i n t i f f  

PETER CONSTANTINE a s  i s  th e  c u s t o m a r y  and t r a d i t i o n a l  p r a c t i c e  o f  

th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  w i t h  r e s p e c t  t o  t h e  d i s ­

t r i b u t i o n  o f  s u b s i s t e n c e  r e s o u r c e s  t o  th e  e l d e r s  o f  t h e  v i l l a g e .

3. D e fe n d a n t  ALASKA BOARD OF F ISH ER IES  i s  e s t a b l i s h e d  by 

A .S .  1 6 . O S .221 f o r  th e  p u r p o s e s  o f  th e  c o n s e r v a t i o n  and d e v e l o p ­

ment o f  th e  f i s h e r y  r e s o u r c e s  o f  th e  s t a t e .  The b o a rd  i s  

r e q u i r e d  by A .S .  1 6 .0 5 .2 3 1 (b )  t o  a d o p t  r e g u l a t i o n s  p e r m i t t i n g  th e  

t a k i n g  o f  k i n g  sa lm on  i n  the  v i c i n i t y  o f  T yonek  f o r  s u b s i s t e n c e  

u s e s .

4. D e fe n d a n t  RONALD 0 . SKOOG i s  th e  C o m m is s io n e r  o f  th e  

A l a s k a ' D epa r tm en t  o f  F i s h  and Game and i s  r e q u i r e d  by  A . S .  16 .05  

.020 t o  manage th e  f i s h  r e s o u r c e s  o f  th e  s t a t e  i n  th e  i n t e r e s t  o f  

t h e  economy and g e n e r a l  w e l l - b e i n g  o f  th e  s t a t e .  T h e se  f i s h  

r e s o u r c e s  i n c l u d e  k i n g  sa lm on  i n  th e  v i c i n i t y  o f  T yo n e k .

D e fe n d a n t  RONALD O. SKOOG i s  t h e  os  o f f i c i o  s e c r e t a r y  o f  d e f e n d a n t  

ALASKA BOARD OF F ISH ER IES  and h a s  a u t h o r i t y  p u r s u a n t  t o  A .S .  16 .05  

.0G0 to  open  and c l o s e  s e a s o n s  and p e r i o d s  on f i s h .

5. D e fe n d a n t  WILLIAM R. N IX  i s  th e  C o m m is s io n e r  and  p r i n ­

c i p a l  e x e c u t i v e  o f f i c e r  o f  th e  A la s k a  D epa r tm en t  o f  P u b l i c  S a f e t y .

P u r s u a n t  to  A .S .  4 4 .4 1 .0 2 0  th e  A la s k a  D epa r tm en t  o f  P u b l i c  S a i e t v

i s  c h a rg e d  w i t h  r e s p o n s i h i 1 i t "  f o r  the  a d m i n i s t r a t i v e  f u n c t i o n s  

r e l a t i v e  t o  the  p r o t e c t i o n  o f  l i f e  and p r o p e r t y  i n c i u d i n . i  e n r o r c o -  

n e n t  c f  f i s h i n g  r e g u l a t i o n s  a d o p te d  by  d e f e n d a n t  AI.AdNA UOAFD or 
F ISH ER IES .



6. T y o n e k ,  a com m un ity  on the  w e s t  s i d e  o f  Cook I n l e t ,  i s  

an A th a b a s c a n  I n d i a n  v i l l a g e  o f  a p p r o x im a t e l y  350 p e o p l e ,  o v e r  

955 o f  whom a r e  A th a b a s c a n  I n d i a n s .  Tyonek  has  been  i n h a b i t e d  

f o r  g e n e r a t i o n s  by  th e  T a n a in a  g ro u p  o f  A th a b a s c a n s  who su c ceed ed  

the  E sk im o  p o p u l a t i o n  w h ic h  o r i g i n a l l y  s e t t l e d  th e  a r e a  i n  p r e ­

h i s t o r i c  t im e s .  The p r e s e n t  r e s i d e n t s  o f  the  v i l l a g e  a r e  th e  

d e s c e n d a n t s  o f  t h e  T a n a in a  g r o u p .  T od a y ,  the  v i l l a g e  s t i l l  r e t a i n  

i t s  e t h n i c  A th a b a s c a n  i d e n t i t y ,  i s  a r u r a l  A l a s k a  N a t i v e  v i l l a g e  

and h a „  n o t  abandoned  i t s  c a s t c m a r y  and t r a d i t i o n a l  u se  o f  k i n g  

sa lm on .

7. F o r  th e  p u r p o s e s  o f  t h i s  A g reem en t  o :  S e t t l e m e n t ,  " f i s h "  

means th e  S u s i t n a  R i v e r  k i n g  sa lm on  w h ic h  e n t e r  Cook I n l e t  w a t e r s  

the  b e g in n in g  o f  May and b e g in  t o  p a s s  by  th e  v i l l a g e  o f  T yon ek  i n  

m id-May  and spawn p r i m a r i l y  i n  s t r e a m s  l o c a t e d  i n  th e  S u s i t n a  

R i v e r  d r a i n a g e .

S. S u s i t n a  R i v e r  k i n g  sa lm on  peak  a t  th e  v i l l a g e  a t  the  end 

o f  May o r  i n  e a r l y  Ju n e  and a r c  u s u a l l y  c o m p le t e l y  p a s t  th e  

v i l l a g e  by t h e  end o f  J u n e .

9 . The m id-May  t o  m id - J u n e  k i n g  sa lm on  f i s h e r y  i s  a c u s ­

tom ary  and t r a d i t i o n a l  s u b s i s t e n c e  u se  by r e s i d e n t s  d o m i c i l e d  i n  

th e  v i l l a g e  o f  Tyonek  o f  th e  S u s i t n a  R i v e r  k i n g  sa lm on  i n  t h a t  

t h i s  f i s h e r y  h a r  been  i n  e x i s t e n c e  f o r  g e n e r a t i o n s ,  t h a t  the  

h a r v e s t  o f  th e  k i n g  sa lm on  a t  t h i s  t im e  i s  a c u s to m a ry  and t r a d ­

i t i o n a l  com ponent o f  th e  c u l t u r a l  l i f e  o f  th e  v i l l a g e ,  t h a t  th e  

a r t  o f  c u t t i n g  l a r g e  k i n g  sa lm on  l ia s  been handed down Ih ro u n h  

g e n e r a t i o n s ,  t h a t  th e  e a r l y  k i n g  sa lm on  a r e  th e  f i r s t  s i g n  i  f  ie a n l .  

s u b s i s t e n c e  f r e s h  sa lm on  o f  t h e  . s p r in g ,  t h a t  S u s i t n a  R i v e r  k i n j  

s a ln o n  a r c  o i l i e r  th an  o t h e r  s p e c i e s  o f  sa lm on  fo u n d  i n  C ook  I n i v i  

i n  th e  v i c i n i t y  o f  T yo n ek  and t h e r e f o r e  b e t t e r  s u i t e d  t o r  d r y i n g  

and p r e s e r v i n g  f o r  w i n t e r  u se  and l e s s  s u s c e p t i b l e  t o  d jm ane  w h i l e



d r y i n g  from  i n s e c t s  and s e a b i r d s ,  and t h a t  d r y i n g  t a k e s  a p p r o x i ­

m a te ly  t h r e e  weeks and i s  u s u a l l y  c o m p le te d  by th e  end o f  J u n e .

10. The r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  h a r v e s t  k in g  

sa lm on  w i t h  s e t  n e t s  f rom  th e  b e a ch  i n  f r o n t  o f  t h e i r  f i s h  camps 

im m e d ia t e ly  s o u th  o f  th e  v i l l a g e .

11. S in c e  196*1, th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n ek  have  

been  p r e v e n t e d  from  p a r t i c i p a t i n g  i n  t h e i r  c u s to m a ry  and t r a d i ­

t i o n a l  m id -May  to  m id - J u n e  k i n g  sa lm on  s u b s i s t e n c e  f i s h e r y  by 

r e g u l a t i o n s  a d o p te d  by d e f e n d a n t s  and t h e i r  p r e d e c e s s o r s .  T hese  

r e g u l a t i o n s  w ere  i n i t i a l l y  a d o p te d  due t o  p o o r  e s ca p em en t  o f  th e  

S u s i t n a  R i v e r  k i n g  sa lm on .

12. P r i o r  t o  th e  December 1979 and M a rch  19S0 m e e t in g s  o f  

d e f e n d a n t  ALASKA BOARD OF F IS H E R IES ,  s a i d  d e f e n d a n t ,  on r e q u e s t  

o f  p l a i n t i f f  NATIVE V ILLA G E  OF TYONEK, p u b l i s h e d  sum m ar ie s  o f  

r e g u l a t i o n s  p ro p o s e d  by s a i d  p l a i n t i f f s  p u r s u a n t  t o  t h e  A d m in i­

s t r a t i v e  P r o c e d u r e  A c t  t o  open  a s u b s i s t e n c e  k i n g  sa lm on  f i s h e r y  

f o r  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n e k ,  be tw een  May 15 and 

Ju n e  15.

13. On M r c h  26, 1930, d e f e n d a n t  ALASKA EO.ARD OF F IS H E R IES  

h e l d  a p u b l i c  h e a r i n g  and r e c e i v e d  t e s t im o n y  on th e  p ro p o se d  

r e g u l a t i o n s  f rom  th e  A l a s k a  D epa r tm en t  o f  F i s h  and Game, r e s i d e n t :  

o f  th e  v i l l a g e  o f  T yon ek  and o t h e r  members o f  the  p u b l i c .  P u b l i c  

t e s t im o n y  was a l s o  r e c e i v e d  a t  th e  December 19, 1979 m e e t in g  o f  

d e f e n d a n t  ALASKA BOARD O r F IS H E R IE S .

14. T e s t im o n y  p r e s e n t e d  a t  th e  p u b l i c  h e a r i n g s  i n d i c a t e d  

t h a t  th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  c u s t o m a r i l y  and 

t r a d i L i o n e l l y  h a r v e s t e d  k i n g  sa lm on  f o r  s u b s i s t e n c e  u s e s  be tw een  

May 15 an>! J u n e  15 p r i o r  t o  th e  c l o s u r e  i n  l'.M**l.

15. Though  e v i d e n c e  war. p r e s e n t e d  to  d e f e n d a n t  ALASKA HOARD 

OF F ISH ER IES  t h a t  r e s t r i c t i o n s  on t a k i n g  by a l l  u s e r  g r o u p s  or' 

S u s i t n j  R i v e r  k i n g  sa lm on  in  C ook  I n l e t  were n e c e s s a r y ,  no
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e v id e n c e  was p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  th e  p ro p o s e d  s u b ­

s i s t e n c e  r e g u l a t i o n s  w o u ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  

n a in t e n a r . e e  o f  S u s i t n a  R i v e r  k i n g  s a ln o n  on a s u s t a i n e d - y i e l d  b a s i ;  

and th e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  a t  the  

i March  m e e t i n g . t o  t h a t  e f f e c t .

16. The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  th e

; p l a i n t i f f s '  p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  Cook I n l e t  b u t  

: a d o p te d  p r o p o s a l s  w h ic h  r e s u l t e d  i n  a u t h o r i z i n g  th e  s p o r t  h a r v e s t
i'

o f  up  t o  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  p u r s u a n t  to  5 AAC 60
i

.0 3 0 (a )  .

17. A f a i l u r e  o f  th e  d e f e n d a n t  ALASKA BOARD Or F IS H E R IES  t o  ' 

j a d o p t  r e g u l a t i o n s  o p e n in g  a k i n g  sa lm on  s e a so n  f o r  th e  r e s i d e n t s  ,
! o f  t h e  v i l l a g e  o f  T y o n e k ,  b e tw een  ".ay 15 and Ju n e  15 o f  e a ch  y e a r , 1
)• I

t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  harm i n  t h a t  p l a i n t i f f s '  !

!' c u s to m a ry  and t r a d i t i o n a l  u se  o f  S u s i t n a  R i v e r  k i n g  sa lm on  from  1 
I' !
.• Mav 15 t o  Ju n e  15 w i l l  be u n n e c e s s a r i l y  d e n ie d  t o  thorn. A c c e s s  t o '
! :
(' a s i g n i f i c a n t  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i nI _ ♦

j a c c o r d a n c e  w i t h  A .S .  1 6 .0 5 .2 5 1 (b )  w i l l  bo l o s t  and th e  c u s t o m a r y  :
i ;
; and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e  w i l l  be d i s r u p t e d .
I; j
: 18. No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s  ;

: o f  th e  v i l l a g e  o f  T yon ek  c a n  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  !
j. ' j
! s a ln o ' i  h a r v e s t e d  be tw een  May 15 and Ju ne  15 as  a s u b s i s t e n c e  '
* !
• r e s o u r c e  o r  s u b s t i t u t e  f o r  th e  r o l e  o f  S u s i t n a  [ l i v e r  k i n g  sa lm on  !
| '
; i n  t h e  c u s to m a ry  and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e .

CONSENT DECREE

1. Unde r  A .S .  16 .05 .9-10(6)  and (2 6 ) ,  s u b s i s t e n c e  user. «.•:
(

f i s h  a r e  th e  c u s to m a r y  and t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  ouch  f i r . h  

f o r  d i r e c t  p e r s o n a l  o r  f a m i l y  c o n su m p t io n  a s  C o rd ,  s h e l t e r ,  f u e l ,  

c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  th e  m ak ing  and s e l l i n g  o f  ! 

•. h a n d i c r a f t  a r t i c l e : ;  o u t  o f  n o n - e d i b l e  b y - p r o d u c t s  o f  s u c h  f i r . h  •'

,i- . " . . .  * *



e v id e n c e  was p r e s e n t e d  s t a t i n g  t h a t  a d o p t i o n  o f  t h e  p ro p o s e d  s u b ­

s i s t e n c e  r e g u l a t i o n s  w ou ld  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  

m a in te n a n c e  o f  S u s i t n a  R i v e r  k i n g  sa lm on  on a s u s t a i n e d - y i e l d  b a s i  

and th e  d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  made no f i n d i n g  a t  t h e  

March  m ee t ir .g^ to  t h a t  e f f e c t .

16. The d e f e n d a n t  ALASKA BOARD OF F ISH ER IES  r e j e c t e d  the  

p l a i n t i f f s '  p r o p o s a l s  f o r  s u b s i s t e n c e  f i s h i n g  i n  Cook I n l e t  b u t
I

a d o p te d  p r o p o s a l s  w h ic h  r e s u l t e d  i n  a u t h o r i z i n g  t h e  s p o r t  h a r v e s t  

o f  up to  13 ,100  S u s i t n a  R i v e r  k i n g  sa lm on  p u r s u a n t  to  S AAC 60 

. 0 3 0 ( a ) .

17. A f a i l u r e  o f  the  d e f e n d a n t  ALASKA BOARD OF F ISKEF.IES  t o

a d o p t  r e g u l a t i o n s  o p e n in g  a k i n g  sa lm on  s e a so n  f o r  th e  r e s i d e n t s

o f  th e  v i l l a g e  o f  T yo n e k ,  be tw een  May 15 and Ju n e  15 o f  e a c h  y e a r , 1
I

t h r e a t e n  p l a i n t i f f s  w i t h  i r r e p a r a b l e  harm i n  that, p l a i n t i f f s '  

c u s to m a ry  and t r a d i t i o n a l  u se  o f  S u s i t n a  P . i v c r  k i n g  sa lm on  from  

May 15 t o  J u n e  15 w i l l  be u n n e c e s s a r i l y  d e n ie d  to  t h e n .  A c c e s s  t o  

a s i g n i f i c a n t  c u s to m a ry  and t r a d i t i o n a l  s u b s i s t e n c e  r e s o u r c e  i n  

a c c o r d a n c e  w i t h  A .S .  1 6 .0 5 .7 5 1 (b )  w i l l  bo l o s t  and th e  c u s to m a r y  

and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  the  v i l l a g e  w i l l  be  d i s r u p t e d .

18. No o t h e r  s p e c i e s  o f  sa lm on  a v a i l a b l e  t o  th e  r e s i d e n t s  

o f  th e  v i l l a g e  o f  Tyonek  can  f u l l y  r e p l a c e  S u s i t n a  R i v e r  k i n g  

sa lm on  h a r v e s t e d  be tw een  May 1.5 and Ju n e  15 a s  a s u b s i s t e n c e

r e s o u r c e  o r  s u b s t i t u t e  f o r  th e  r o l e  o f  S u s i t n a  R i v e r  k i n g  sa lm on  

in  t h e  c u s to m a ry  and t r a d i t i o n a l  c u l t u r a l  l i f e  o f  th e  v i l l a g e .

i Under ft c• 1 <>.(!•• i " ;

f"*,n ft ry .-.r.i : • ad.t to.;,; ..,..s ; ; ( ;sy . ,K c .zu .

:sr .lirvst :.wr ;or.ii or «v:i-.-.a-j*- aB shcWer. luol.

clothing, tools, or transportation, for tto .-.akin.-; .ir.d selling oJ 

handicraft articles out of ncn-edible by-products of such fish
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. t a k e n  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t io n ,  and f o r  th e  c u s to m a ry
J

t r a d e ,  b a r t e r  o r  s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t io n .

: 2. The  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yon ek  have  a c u s to m a ry

. and t r a d i t i o n a l  s u b s i s t e n c e  u se  o f  S u s i t n a  R i v e r  k i n g  sa lm on  

| be tw een  May 15 and J u n e  15 f o r  a l l  o f  th e  r e a s o n s  s e t  f o r t h  i n  

J, p a r a g ra p h  9 o f  th e  S t a te m e n t  o f  A g ree d  F a c t s .  The  r o l e  o f  the  

h a r v e s t  o f  S u s i t n a  R i v e r  k i n g  sa lm on  i n  th e  c u l t u r a l  l i f e  o f
j:
I T von ek  and th e  h a n d in g  down o f  i n f o r m a t i o n  a b o u t  the  h a r v e s t ,
I. 1

!l p r e p a r a t i o n , and use  o f  such  f i s h  from  g e n e r a t i o n  to  g e n e r a t i o n  ]
. a r e  s i g n i f i c a n t  f a c t o r s  i n  d e t e r m in i n g  w he th e r  u se  o f  s u c h  f i s h

! f o r  p e r s o n a l  o r  f a m i l y  c o n su m p t io n  i s  a " c u s to m a r y  and t r a d i t i o n a l "

i s u b s i s t e n c e  use  o f  su ch  f i s h .  |
i.
i; 3. D e fe n d a n t  ALASKA DOARD OF FIS i iERIF.S i s  r c c u i r e d  to  a d o n t '

i : r e g u l a t i o n s  w h ic h  a u t h o r i s e  the  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  

R i v e r  k i n g  sa lm on  by r e s i d e n t s  o f  th e  v i l l a g e  o f  T y o n e k  i n  th e  

u p p e r  Cook I n l e t  i n  th e  v i c i n i t y  o f  th e  v i l l a g e  o f  T yo n e k  be tw een

r

May 15 and J u n e  15 e a ch  y e a r ,  u n l e s s  such  d e f e n d a n t  d e t e r m in e s ,  i n  

a c c o r d a n c e  w i t h  th e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h a t  any  s u b s i s -

i* t e n c e  f i s h i n g  f o r  S u s i t n a  R i v e r  k i n g  sa lm on  by  th e  r e s i d e n t s  o f
I* I
! the  v i l l a g e  o f  T yon ek  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  t h e  I
I
I . I
I m a in te n a n c e  o f  s u ch  f i s h  on a s u s t a i n e d - y i e l d  b a s i s .

1 4. The p a r t i e s  a g re e  and the  C o u r t  a p p r o v e s ,  f o r  th e  p u r -  '!

1- !| poser, o f  a c h i e v i n g  an ag re em en t  t o  t h i s  l i t i g a t i o n ,  t h a t  w heneve r

i; •I d e f e n d a n t  ALASKA DCARD OF F ISH ER IES  makes a f i n d i n g  t h a t  any s u b -  ’
I
; s i o t c n c o  f i s h i n g  f o r  S u s i t n a  R i v e r  k i n g  sa lm on  by r e s i d e n t s  o f  I ho 

I v i l l a g e  o f  T yon ek  w i l l  j e o p a r d i z e  o r  i n t e r f e r e  w i t h  th e  n ia inL '.-n.u irv 

j o f  s u c h  f i s h  on a s u s t a i n e d - y i e l d  b a s i s ,  s u ch  f i n d i n g  s h a l l  be 

j made on th e  r e c o r d  and s h a l l  d e t a i l  t h e  b i o l o g i c a l  i n f o r m a t  in n  

w h ic h  fo rm s th e  b a s i s  o f  s u ch  f i n d i n g .  The f i n d i n g  t i n c l u d i n g  • 

tin: b i o l o g i c a l  i n f o r m a t io n )  s h a l l  be r e d u ce d  t o  w r i t i n g .

5. R e g u l a t i o n s  s e t t i n g  bag l i m i t s ,  g e a r  t y p o s ,  and  open



■ f i s h i n g  p e r i o d s  f o r  t h e  s u b s i s t e n c e  f i s h i n g  o f  S u s i t n a  R i v e r  k i n g  

s a lm on  by  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  s h a l l  c a u s e  th e

C  l e a s t  a d v e r s e  im p a c t  upon such  r e s i d e n t s ,  and s h a l l  be c o n s i s t e n t ,  

i n s o f a r  a s  o r a c t i c a b l e ,  w i t h  sound  f i s h e r y  c o n s e r v a t i o n  p r a c t i c e s ,  

such  as  m in im i z in g  th e  im p a c t  on  the  r e t u r n  o f  such  f i s h  t o  any
'
• one s t re a m .
i I

6. Whenever i t  i s  n e c e s s a r y  t o  r e s t r i c t  th e  t a k i n g  o f
i
i S u s i t n a  R i v e r  k i n g  sa lm on  t o  a s s u r e  th e  m a in te n a n ce  o f  s u ch  f i s h
I 1
j; on a s u s t a i n e d - y i e l d  b a s i s ,  o r  to  a s s u r e  th e  c o n t i n u a t i o n  o f  s u b -  

j s i s t e n c e  u s e s  o f  s u ch  f i s h ,  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  

j' u se  by the  r e s i d e n t s  o f  th e  v i l l a g e  o f  T yonek  s h a l l  be  th e

• p r i o r i t y  u se  u n d e r  A . S .  1 6 .0 5 .2 5 1 ( b ) .  The d e f e n d a n t  ALASKA BOARD • 

OF F ISH ER IES  s h a l l  n o t  a d o p t  r e g u l a t i o n s  w h ic h  a l l o w  f o r  th e  j

c o m m e rc ia l  (between  May 15 and Ju n e  15) and s p o r t  f i s h i n g  o f  •

S u s i t n a  R i v e r  k i n g  sa lm o n ,  w i t h o u t  f i r s t  a d o p t in g  r e g u l a t i o n s

| w h ic h  p r o v i d e  f o r  t h i s  s u b s i s t e n c e  p r i o r i t y  o v e r  su ch  c o m m e rc ia l  | 

| and s p o r t  u se  u n l e s s  t h e  Boa rd  has  made a f i n d i n g ,  a s  r e q u i r e d  by
I* *
!. A .S .  1 6 .0 5 .2 51  ( b ) ,  t h a t  any • .u b s is te n ce  f i s h i n g  f o r  S u s i t n a  P . iv e r

; k i n g  sa lm on  by th e  r e s i d e n t s  o f  th e  v i l l a g e  o f  Tyonek  w i l l  j e o -  •
! j
j p a r d i z e  o r  i n t e r f e r e  w i t l i  th e  m a in ten a n ce  o f  su ch  f i s h  on a *
I ;
j s u s t a i n e d - y i e l d  b a s i s .  . ;

| 7. D e fe n d a n t s  ALASKA BOARD OF F ISH ER IES ,  RONALD 0 . SHOOK,
i • :
! and WILLIAM R. NIX and t h e i r  s u c c e s s o r s  i n  o f f i c e  a r e  h e r e b y  
!
I p e rm a n e n t ly  r e s t r a i n e d  Cron  e n f o r c i n g  r e g u l a t i o n s  w h ic h  p r o h i b i t  

( r e s i d e n t s  o f  th e  v i l l a g e  o f  T yo n e k  from  s u b s i s t e n c e  C i s h in . :  f o r

■ S u s i t n a  R i v e r  k i n g  sa lm on  i n  t h e  uppe r  Cook I n l e t  in  th e  v i c i n i t y  
i*

o f  th e  v i l l a g e  o f  Tyonek  be tw een  M.iv 15 and Ju n e  15 o f  ou ch  y e a r  

w i t h o u t  d e f e n d a n t  ALASKA I'.oAKD o p  ns i lKR .n :::  f i r s t  f i n d i n g ,  in
I

a c c o r d a n c e  w i t h  th e  A d m i n i s t r a t i v e  R ro ce d u ro  A c t ,  t h a t  su ch  sub -
I
. s i s t e n c e  f i s h i n g  w i l l  j e o p a r d L z e  o r  i n t e r f e r e  w i t h  th e  in a in t cn . i r .e e  

j o f  su ch  f i s h  on a s u s t a i n e d - y i e l d  b a s i s .  J
i;



3. C o u n t s  I ,  I I  and IV  o f  p l a i n t i f f s '  c o m p la i n t  a r e  d i s ­

m is se d  w i t h  p r e j u d i c e .

9. T h i s  C o u r t  s h a l l  r e t a i n  j u r i s d i c t i o n  o v e r  t h i s  c i v i l  

j a c t i o n  u n t i l  J u l y  1, 1931.

DATED: DATED:

L a m  Lpenglor Norman A. Cohen

DATED: DATED:

John Gicsoory 

Attorneys for Defendant:

Donald C. flit.cr.oil 

Attorneys for Plaintiffs

ORDER

The  above  A g reem en t  o f  S e t t l e m e n t  and C o n s e n t  D e c re e  a r e  

a o o r o v e d .

I
! DATED:

Victor Carlson 
Superior Court Judge
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COOK 11! LET MANAGEMENT AREA SUiiS I STE/.'CE 

FISHERY REPORT ' 1972

A. General Information

1. Descriotion of Area: The Cook Inlet area includes 

all waters of Alaska in Cook Inlet and Resurrection 

Gay north of Cape Douglas and west of Cace Fairfield, 

including the Barren Islands. (Figure 1)

2. Species Utilized: All five species of pacific sal­

mon are utilized in the Cook Inlet area. Since 1952 

cohos have made up 65 percent of the subsistence catch, 

reds 20 percent, pinks 8f.;, churns 52,^a.nd kinos 0.2 ) 

percent. (Table 1) King crab, tanner crab, dungeness 

crab, shrimp, smelt, herring, bottom fish, and clams 

are also utilized for subsistence purposes. However, 

few records are available on degree of utilization.

In actuality it is hard to define what constitutes 

"sport fishing" and what constitutes "subsistence 

fishing" for the above listed spc-cies.

Economic Conditions: No figures are available on the 

i.erage income of those applying for subsistence pef'-

1n the Cook Inlet area. It is the personal opin- 

-• °f the area management biologist that less than five

• f ^ S f c v
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TABI.E 1

YEAR

coorc tnlf.t suns
NO. DID NOT 

PERMITS REPLY

JSTENCE

KTNCS

CATCH OF 

REDS

1 SALMON 

COMO

, 1962-1971

CHUM PiNK TOTAL
1962 192 13 45 770 3574 391 417 5197
1963 229 13 29 859 2510 424 447 4269
1964 191 3 — 393 2463 207 368 3431
1965 190 28 - - 4S4 2109 235 49 2927
1966 330 29 8 1656 3533 356 593 • 6151
1967 375 42 4 863 3105 213 73 4258
1963 3S6 54 10 1009 4201 236 1170 6626
1969 447 52 - - 1518 2011 94 6S 3691
1970 449 42 3 • 1218 2371 152 438 51S2
1971 168 35 2 23 1697 7 44 1773

TOTALS 2,957 316 101 8,793 28,574 2,365 3,672 43,505
'ERCC.iT 100.0 10.7 0 .2 2 0 .2 65 .7 5 .4 S . 4 100.0

j
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or ten percent of the subsistence fishing in the 

area is curried out by persons in such financial 

positions that they actually have a legitimate m.-ed 

of the resource harvested .in order to subsist. Ihe 

type of subsistence fishing found in the Cook Inlet 

area could more appropriately be classified as 

recreational or supplemental fishing. Many people 

regard it as a form of sport fishing in which they 

not only derive recreational benefits but at the 

same time supplement their food stocks. Some 

people in the Cook Inlet area, nutives and whites 

alike, because of either need or personal preference, 

are trying to maintain a "li ve-off-t.he land" life 

style. To these few, "subsistence" fishing may fail 

into a need category and may play an important part 

in their means of existing.

History of Fishery

1. Methods of Fishing: A variety of subsistence fishing

methods are used in the Cook Inlet area, as it is a 

multi-species utilization area,

a.' Salmon: Set nets, seines and drift nets are

. .currently usc-d with set nets accounting for about 

,95 percent of the effort. Since statehood, all 

subsistence salr..on fishing has been in conformance



L

witl. co::-::srcia 1 regulations end, therefore, 

areas open and methods used have been identi­

cal to those in commercial fisting. Prior 

to statehood, much of Lite subsistence fishing1 ■    1 ' ■ « « *.......   ■ n—i t
took place in salmon spawning streams with gear

UnMwn 9m mm — mmm—iB—  —  ■— ■ iM”KBfffgH . mrmmmtrnmmm I IT

■x- ranging from hook and line to gill nets. Snagging 

was one of the more popular methods.

b. Shellfish: King crab, tanner crab, dungeness crab

and shrimp are taken with various forms of pots. 

Most fishing lakes Diace at or near the small boat 

harbors of Homer and Sc-ward. Clams for subsistence 

are taken by use of a clam shovel. The methods 

currently used for taking shellfish species for 

subsistence purposes do r.ot differ appreciably 

from those used prior to statehood.

c. Smelt: Both bill net: and dip nets have been used

in the Cock Inlet area for taking smelt, however,

in 1972 dip nets became illegal gear for taking 

smelt in the waters of the Kenai Peninsula. A

limited amount of hood and lino snagging for smelt

also exists.

-6-



d. Freshwater species: Tiie gear most coir....only

utilized for freshwater species is small 

mesh gill nets and seines. In the past, fish- 

wheels and dip nets itave also been used in fresh­

water.

2. Catciies and Fishino,_E£f or_t

a. Salmon: Salmon fishing is the only subsistence

fishing fur which reliable catch and effort data 

exists and this data covers from 1952 to 1971 cnly. 

During these years, a total of 2,957 subsistence 

permits were issued and all but 3:5 were returned. 

The total reported salmon catch from 1962 to 1971 

is as follows: 101 kings, S.793 reds, 28,574 echos,
•mmmmmmmmnrn*** r— W  ■■ ■ ■ ■■■ ■■ ajmdm bm m m m m w

2,355 chums, 3,672 pinks, for a total of 43,505 salm
ammmum-rnmmmm m K  jMim n  I ■ ■ i I mmm. mumt i I n.’Ult

The number of permits issued and the total catch 

by species appears in Table 1 and is depicted in 

graphic form in Figure 2.

b. Smelt: Catch data on smelt is only available

for the past two seasons. In 1971, there were 

1,38/ smelt reported taken and in 1972, the re-

• ported catch was 8,542. Most effort lias taken 

place along the western shoreline of tin) I'enai 

Peninsula and around Turnayin Arm.

L
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The number of permits issued by year since 1969 

appear below:

Year Salt Water Kenai River Total

1969 150 194 344

1970 157 393 550

1971 92 * 92

1972 160 ★ 160

*Smelt permits not required for Kenai River.

* c. Shellfish: No permits are required for taking

» shellfish and, therefore, no records are avail a-

«
t ble on effort or catch. Most effort occurs inh

| Kachemak and Resurrection Gays.

k d. Freshwater species: Relatively tew permits have

« been requested for liking freshwater siecies and
‘■i

most of these have been for Lake Louise and Tyone

I
*. Lakes. Wliitefish comprise about 90 percent of the

catch.

3. Manaoement Regulations: The following is i history of

subsistence regulations in Cook Inlet :rom 1943 to 

1972.

t
f 1042 tnrougn IQoQ

%'• No mention made in Cook Inlet section of commercial

. fisheries regulations.



R e q u i r e d  n o t i f i c a t i o n  of i n t e n t i o n  to take s a l m o n  

for p e r s o n a l  use, w i t h  s t a t e m e n t  of type of g e a r
f

to be u s e d ,  are a ,  time, n u m b e r  of fish to be t a k e n  

and i n t e n d e d  d i s p o s i t i o n  of fi s h  take..

r i s h ,  Ship, and C a m p b e l l  and C o t t o n w o o d  

C r e e k s  c l o s e d  to subsistence fishing.

1952

l.'o i n t e n t  to take n o t i f i c a t i o n  r e q u i r e d .  M o r e  

s t r e a m s  c l o s e d ,  i n c l u d i n g  all t r i b u t a r i e s  to K n i k  

Arm, W i l l o w  C r e e k  ( t r i b u t a r y  to S u s i t n a ) ,  C a m p b e l l  

C r e e k ,  a n d  all s t r e a m s  a n d  1 a n e s of Kenai P e n i n s u l a  

that arc* t r i b u t a r y  to C o o k  Inlet: P r o v i d e d  this

^  s n a 11 n o t  a p p l y  to f i s h i n g  w i th rod, h o o k  a n d  line 

for p e r s o n a l  use.MSfSHMmmmmmamm ■ 11 T

( A p p a r e n t l y  this w a s  the f i r s t  tim e m a n y  C o c k  

I n l e t  s t r e a m s  w e r e  c l o s e d  to use of nets f o r  p e r s o n a l  

use of f i s h . )

• 1953

A b o v e  r e g u l a t i o n s  s a m e ,  plus a d d e d  s t i p u l a t i o n  

•that no p e r s o n a l  use f i s h i n g  a l l o w e d  w i t h i n  S C O  fe e t  

of w e i r s  a n d  l a d d e r s .  S n a g g i n g  w a s  p r o h i b i t e d  for 

. t h e  f i r s t  t i m e .

F i r s t mention in commercial regu la t ions .



a
4
I
t
-yi

9
i
i

*
-ky•c

r*

I
*

Iso, personal use f i s h i ng proh ib i ted i t ti i n

500 y a r d s  of all o t h e r  s t r e a m s  or lakes e x c e p t  w i t h  

h a n d  r od, h o o k  a n d  l i n e . Bay l i m i t  two (2) p e r  d a y  

per p e r s o n .

A n d  s u b j e c t  to laws r e g u l a t i n g  c o m m e r c i a l  f i s h­

ing 4 3 h o u r s  t e f o r e  a n d  c o n t i n u i n g  4 3 h o u r s  a f t e r  

e a c h  f i s h i n g  p e r i o d .  E x c e p t  for fall s e a s o n  a n d / o r  

p l a c e  g r e a t e r  than 25 m i l e s  f r o m  w a t e r s  opc-n to 

c o m m e r c i a l  f i s h i n g .  . .

An d  in Kn i k  A n n  w h e r e  15 f a t h o m  set net s ,  100 

y a r d s  a p a r t ,  shall be o p e r a t e d  p r i o r  to A u g u s t  6,

o n l y  d u r i n g  h o u r s  o p e n  to c o m m e r c i a l  f i s h i n g  in th 

N o r t h e r n  d i s t r i ct.
— m— — *— - a—

1954

S a m e  as 1953 w i t h  a d d i t i o n a l  s e c t i o n s  that. . . 

C o m m e r c i a l  g e a r  m a y  be u s e d  for p e r s o n a l  f i s h i n g  

d u r i n g  a n y  fall s e a s o n .  . .

F i s h i n g  a l l o w e d  in T u r n a g a i n  A r m  e a s t  of a l i n e

b e t w e e n  H o p e  and I n d i a n ,  and.

F i s h i n g  a l l o w e d  m o r e  than 5 m i l e s  ups  t r e ; m  

f r o m  t i d e w a t e r  on all s t r e a m s  a n d  lakes  of Cc.-k 

I n l e t  d r a i n a g e  5 o u t h  and W e s t  of the S u s i t n a  l i v e r  

or S o u t h  of t o w n  of Ho mer.

-1C-



G e n e r a l  r e g u l a t i o n s  and. .

C o o k  I n l e t  r e g u l a t i o n s  sam e as 1954.

1955

S a m e  as 1 955 w i t h  aciJed r e s t r i c t i o n s . . . 

C l o s e d  K e n a i  £ R u s s i a n  R i v e r s  w i t h i n  3 GO y a r d s  

of t h e i r  c o n f l u e n c e  (this to 1 S p o r t s m e n 1 ).

Rod and line. . . l i m i t e d  take to two (2) 

s a l m o n  o v e r  16 i n c h e s ,  per p e r s o n  per day.

1557

G e n e r a l  r e g u l a t i o n s  sain^ as 1556 .

C o o k  I n l e t  a b o u t  same e x c e p t  for l i m i t  on take 

by rod and l i n e  f i s h e r m e n  ('. .not to e x c e e d  10 

i n c h e s ' .  . per p e r s o n  per d a y  ty r.ook and line, and 

n o t  m o r e  than two (2) m a y  e x c e a d  16 i n c h e s ' ) .

1958

G e n e r a l  s a m e  as 1957 plus. .

A s e r i e s  of r e g u l a t i o n s  d c / i s e d  to try to c u r b  

s n a g g i n g .  . i n c l u d i n g  l i m i t i n g  . i ze h o o k s  and m a k ­

ing it i l l e g a l  to u s e  w e i g h t s  w i t h  m u l t i p l e  h o o k s .  

C o o k  I n l e t  same as 1957.

19 5 9

General same as 1958.



Cook I n l e t - - a d d e d  r e s t r i c t i o n s  that. . . p e r­

sonal use f i s h i n g  be a l l o w e d  in the m a i n  s t e m  of 

the S u s i t n a  R i v e r  a b o v e  the t o w n  of A l e x a n d e r .  . 

with nets less than 30 f e e t  a n d  m o r e  than 100 

yards from a n y  o t h e r  set net a n d  f r o m  t r i b u t a r y  

streams-- a n d  i d e n t i f i e d  w i t h  n a m e  and a d d r e s s  of 

owner.

And p e r s o n a l  use f i s h i n g  m u s t  be d o n e  in 'ccn- 

icrmance w i t h  c o m m e r c i a l  r e g u l a t i o n s  (This c l o s e d  

Knik Arm and T u r n a g a i n  Ar m ) .

Ma n y  Kenai P e n i n s u l a  s t r e a m s  c l o s e d  a b o v e  

tfi-rfccrs p l a c e d  from 3 to 5 m i l e s  up f r o m  m o u t h  

(‘r.chor, D e e p  C r e e k ,  S t a r i s k i  a n d  m a n y  o t h e r s ) .

A d d e d  c l o s u r e  of C o o p e r  C r e e k ,  L i t t l e  W i l l o w  

Creek and M o n t a n a  Cree k .  . And. . a l l o w e d  30 y a r d s  

of set nets for use in K n i k  A r m  a f t e r  A u g u s t  9, 

also Fish C r e e k  c l o s e d  J u l y  21 ( s n a g g e r s  h a r r a s s i n g  

red run).

1 H 0

General s a m e  as 1959.

. wi J:h nets 90 f e e t  

or less and m o r e  than 500 y a r d s  f r o m t e r m i n u s  of a n y  

sa Iron stream. . and c o n f o r m  to c o m m e r c i a l  o p e n  p e r ­

iods in n o r t h e r n  d i s t r i c t .  . and i d e n t i f i e d  w i t h  n a m e  

and address of owner .
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*. G e n e r a l  same as 1 960.
«

*. C o o k  Inlet a d d e d  o p e n  f i s h i n g  s e a s o n  on c l a m s ,

t
j c r a b s ,  and b o t t o m f i s h . . all in c o n f o r m a n c e  w i t h

c o m m e r c i a l  r e g u l a t i o n s .

<
i S a l m o n  for s u b s i s t e n c e  w a s  b r o k e n  into riis-

; t r i c t s .  . . a p p a r e n t l y  tin's did a w a y  w i t h  f i s h i n g

.i

in m a i n  s t e m  of S u s i t n a  R i v e r  a b o v e  A l e x a n c e r  (see

• s u b s i s t e n c e  r e g u l a t i o n s  for n o r t h e r n  d i s t r i c t  1961).
7
{
• 1962

•
\ G e n e r a l  r e g u l a t i o n s  add e d  r e s t r i c t i o n s - - p e r s o n -

al u s e  f i s h i n g  m u s t  be d o n e  b> p e r m i t  o n l y ,  i s s u e d

\ by c o m m i s s i o n e r .  . . l i m i t e d  s u b s i s t e n c e  c a t c h  to
\
| i n d i v i d u a l  r e g i o n a l  r e g u l a t i o n s .
Iv

i t’ o o k I n 1 e t —  s a m e a s 19 6 i .
* i,

! 1565
*
Vi
■\ ' G e n e r a l  r e o u l a t i o n s - - n e w  »*e j u l a t i o n  —  f i sh oilier

6 • . than s a l m o n  m a y  be t a k e n  at any time in any ar e a
0 f
i of s t a t e  by any m e t h o d  e x c e p t  ty  u s e  of e x p l o s i v e s

y • • or c h e m i c a l s , e x c e p t  as h e r e i n a f t e r  p r o v i d e d  or as

?:, p r o v i d e d  in the S p o r t  F i s h i n g  R e g u l a t i o n s  of the
v *

| D e p a r t m e n t .

■■ : C o o k  I n l e t - - s a m e  as 1962.

1961

&'• . ' -13-
* » *
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C o o k  I n l e t - - n e w  r e g u l a  tion--r.iust h a v e  p e r m i t  

for s a l m o n  and all c a t c h e s  by s p e c i e s ,  l o c a t i o n  

and d a t e  of c a t c h  m u s t  be r e p o r t e d .  F r e s h w a t e r  

s p e c i e s  e x c e p t  for t r o u t ,  g r a y l i n g ,  a n d  c h a r  m a y  

be taker; fo r s u b s i s t e n c e  p u r p o s e s  via p e r m i t  and 

t h ese p e r m i t s  be i s s u e d  by c o m m i s s i o n e r  or Ins- 

r e p r e s e n t a t i v e  w h e n  d e e m e d  w a r r a n t e d .

A l s o  n o t  m o r e  than 50 s a lmon be t a k e n  per 

p e r m i t  a n d  s u b s i s t e n c e  f i s h i n g  is p r o h i b i t e d  in 

any a r e a  c l o s e d  to c o m m e r c i a l  f i s h i n g  e x c e p t  for 

p a r t s  o f  K n i k  Arm.

A n d  all d i s t r i c t s  w i t h  e x c e p t i o n  o f  O u t e r  

d i s t r i c t ,  m u s t  h a v e  n a m e  and a d d r e s s  of o w n e r  on 

f i s h i n g  g e a r .  The O u t e r  d i s t r i c t  r e g u l a t i o n s  w e r e  

a m e n d e d  to c o n f o r m  w i t h  c o m m e r c i a l r e g u l a t i o n s .

A n o t h e r  C o o k  I n l e t  r e g u l a t i o n  w a s  a m e n d e d - -  

s p o r t s  f i s h i n g  l i c e n s e s  r e q u i r e d  for c l a m s  a n d / o r  

b o t t o m  f i s h  and c r a b  p o t  f l o a t s  will c o n t a i n  the 

name of o w n e r ,  ilo sex or si z e  l i m i t a t i o n s  on crab. 

1 96 5 t h ro u o h 1969

O u t s i d e  of m i n o r  a m e n d m e n t s  and a f e w  c h a n g e s  

in r e g u l a t i o n s  in the d i f f e r e n t  f i s h i n g  d i s t r i c t s ,  

p e r s o n a l  u s e  f i s h i n g  r e g u l a t i o n s  are a b o u t  the same 

for t h a t  p e r i o d  fr om  19 6 5  to 1969.

General same as 1963.



1 9 6 9

C o o k  I n 1e t - - n e w r e g u l a t i o n s - -

R e s t r i c t i o n s :

(a) S u b s i s t e n c e  f i s h e r m e n  t a k i n g  h e r r i n g  

and s m e l t  in the Ken a i  R i v e r  m u s t  d o  p h y s i c a l l y  

p r e s e n t  at all t i m e s  s a i d  net is b e i n g  f i s h e d .

(b) A s p o r t s  f i s h i n g  l i c e n s e  is r e q u i r e d  

w h e n  b o t t o m  fish are t a k e n  w i t h  f i s h i n g  rod and 

line.

(c) A s p o r t s  f i s h i n g  l i c e n s e  is r e q u i r e d  

for t h e  d i g g i n g  of r a z o r  clam s .

S i z e  L i m i t s :  T h e r e  are no size or sex l i m i­

t a t i o n s  on c r a b .

1970

C o o k  I n l e t - - n e w  r e g u l a t i o n s - -

S a l m o n  - The s u b s i s t e n c e  f i s h e r y  on the W o r t h -  

w e s t  o f  K n i k  A m  w a s  d e l e t e d .

S m e l t  - In the Ken a i  R i v e r  the l e n g t h  of gill

nets m a y  not e x c e e d  20 f e e t  in l e ngth.

S m e l t  m a y  be t a k e n  in th a t  p o r t i o n  of the Kenai 

R i v e r  f r o m  its m o u t h  u p s t r e a m  to the S o l d o t n a  b r i d g e

fr om  A p r i l  1 t h r o u g h  M a y  31.

» .VW 1

i * 1 i / r t f  y .1*. J u 1 f  ̂
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C o o k  I n l e t - - n e w  r e g j 1 a t i o n s - - S m e l t  - Dip nets 

ray not be used for t a k i n g  s m e l t  in the w a t e r s  of 

the Kenai P e n i n s u l a .

Problem Are a s

]. W e r th '..“•■st S hore K n ik fl. r r.i: T h i s  a r e a  is no l o n g e r

a p r o b l e m  as it w a s  c l o s e d  to s u b s i s t e n c e  f i s h i n g  

in 1971. The n u m b e r  of p e r m i t s  i s s u ed for this 

area had i n c r e a s e d  d u r i n g the m i d - 1 0 1 s to a level
m  ■ . . .  ■ . ■ i-  .i ■ ■-»-■ i ■-— — i. ■■ ..........................

cf 290 d u r i n g  the last two y e a r s  of the f i s h e r y .i - - _ — ~ —- — ______    r

(1969 and 19/0) T h e  r e p o r t e d  c a t c h  d u r i n g  this 

per'cd a v e r a g e d  3 , 3 0 0  s a l m o n  ( T a b l e  2). The m a i n  

j u s t i f i c a t i o n  for c l o s i n g  this area was the d e c l i n ­

ing red salr,git e s c a p e m e n t s  in t o  F i s h  C r e e k  w h i c h  

reached a low of 6 , 2 3 3  in 1969.

2. Mud Bay: The p r o b l e m  he r e  a p p e a r s  to be over,

‘u t i l i z a t i o n  of a v a i l a b l e  f i s h i n g  s p a c e  r a t h e r  

than o v e r •u t i 1 i z a t i o n  o f  the r e s o u r c e .  C o m m e r c i a l  

fishing, s p o r t s  f i s h i n g ,  and s u b s i s t e n c e  f i s h i n g  

' all take p l a c e  in th i s  r a t h e r  c o n f i n e d  ar e a  of 

Ka ch e m a k  Bay along the N o r t h e a s t  s i d e  of the H o m e r  

. -pit. Peak u t i l i z a t i o n  o c c u r s  in in id to late A u g u s t  

when a p p r o x i m a t e l y  10 s e i n e  f i s h e r m e n ,  50 s u b s i s t e n c e  

fi she rme n  and s e v e r a l  h u n d r e d  s p o r t s  f i s h e r m e n  fi s h

-16-
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C O O K  I N L E T  S U B S I S T E N C E  S A L M O N  F I S H E R Y  
P e r m i t s  I s s u e d  and Total S a l m o n  C a t c h  By D i s t r i c t ,  1967 - 1972

« • • 1
• 'n o r t h e r n - ^

N O R T H  and 

S O U T H  C E N T R A L S O U T H E R N E A S T E R N

Y E A R
To ta 1

P e r m i t s  C a t c h P e rm i t s
Total 

C a t c h P c rm i t s

To ta 1 

Ca tch P e r m i t s

To ta 1 

Ca tch

1957 218 2 , 9 4 7 13 119 ’ 51 94 2 91 262

1963 276 5, 3 9 5 30 303 79 953

1969 2 90 1 ,563 40 40 0 85 1 ,067 32 929

1970 290 . 3 , 4 4 8 45 206 78 1 ,386 36 181

1971 9 10 28 138 112 1 ,618 1 9 7

1972 9 2/ 5 1/ 1 51 y 5 2/

1 /  N o r t h e r n  d i s t r i c t  r e p r e s e n t s  N o r t h w e s t  s h o r e  at K n i k  A r m

n /
-  C a t c h  data n o t  a v a i l a b l e  f o r  1972.



| * this area. The main species being sought are sil-

5 — ----------------- - ~
i • ver salmon and the subsistence catch has averaged

£ about 1,000 since 1967. The commercial catch in

| the Southern district has averaged 2,800 silvers

since 1967 and an estimated 50 percent of these 

have been tanen from Mud Bay proper. Sports har­

vest figures are not available, however,'the aver­

age catcli sine 1967 would probably not exceed 500 

fish. Commercial and subsistence harvest figures

T
t•a
1
*

g indicate no decline in abundance of silver stocks

in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local

stocks bound for upper Kachemak Bay and escapement

« indices in this area have been consistent in recent
~i

| . years.

i Although there is no biological justification for

|
^ closing Mud Bay, the time has perhaps cone for

v
* closing a portion of Mud Bay to commercial and sub-

V
.« sistence fishing because of user-group conflicts.

5

5
For the last several years proposals have been sub-

v. •

| mitted to the Board of Fish and Came ..sking for either

I complete or partial closures of Mud Bay. The commor-

cial fish staff has always opposed these closures 

on the basis that no biological justification exists.

1 .** *
. .V

■'b -18-
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Because of the increasing sports fish utilization 

there will be a public proposal submitted to the 

Board of Fish and Game at the .November ir.’eting by 

a Homer commercial fisherman which will ask for 

a partial closure of the Mud Bay area. The comm­

ercial staff intends to support' this proposal.

3. She!1 fish: Another potential problem is the crab

and shrimp pot fisheries which have developed tre­

mendously in the last few years. A considerable 

volume of gear is being fished in the immediate 

vicinity of tiie liomer small boat harbor and again, 

rather than over-utilization of the resource, the 

main problem is over-uti1ization of 3rea. Gear is 

so concentrated in this one area that navigation has 

been hindered. A regulation may be necessary in the 

near future to close a section of the b^y in the

ate. vicinity of the small boat harbor entrance.

0. Recommendations:

It is the personal opinion of the area biologist that a 

need exists for subsistence fishing in CocI Inlet and that 

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti­

mate need to subsistence fish should not bo denied this right 

just because the fishery has become recreationally oriented.

-19-
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Perhaps a fee could be placed on a subsistence per nit 

or license. This might tend to eliminate some of those 

who are participating more for recreation than need 

and yet keep the regulation constitutional. For those 

who could show need, through an application for a 

waiver on the license fee, a special free permit would 

be granted. A maximum income level would be established 

similar to that used in the Food Stamp Prcgram and those 

falling below the established level would be eligible for 

the free permit. Tiiese measures would probably reduce 

subsistence fishing by 75 percent in the Cook Inlet area 

and subsistence fishing would again conform v/i th tie true 

meaning of subsistence.

f'M '* «-
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NORTHERN D IS T R IC T : from  6-00  a .n .  J u l y  ?1 u n t i l  C : 00 a .m . Septem ber ?.0 d u r in g  open
co m m erc ia l f i r h in g  p e r io d s  in  con fonr.a r.ee  w it h  a l l  co m m erc ia l 
r e g u la t io n s .

m m  6t SOUTH CENTRAL D IS T R IC T S : from  t 00 a .m . A ugust 18 d u r in g  open co m m erc ia l
f i s h in g  p e r io d s  in  con fo rm an ce  w it h  a l l  co m m e rc ia l r e g u la t io n s .

SOUTHERN D IS T R IC T :

!

i
)
*
4

CUTER D IS T R IC T ; 

EASTERN D IS T R IC T :

from  ? 00 a .m . A ug u st 1C d u r in g  open co m m erc ia l f i s h in g  p c r io d a  
in  con fo rm ance r : i t H  a l l  com m ercia 1 r e g u la t io n s  ERCEFT th a t  s e t  
g i l l  n e ts  may be used  in  any beach a re a  open to  co m m erc ia l 
sa ii'.o n  f i s h in g .

in  con fo rm ance w it h  co m m erc ia l r e g u la t io n s .

from  Ju n e  1 th ro u g h  Ju n e  “ 0 d u r 'c g  open c c c a r .a rc ta l f i s h in g  p e r io d s  
in  con fo rm ance w it h  a l l  co m m erc ia l r e g u la t io n s  E ’.C E E f  th a t  s o t  
g i l l  n e ts  m.\y be used in  any beach a re a  open to  co m m arc in l 
sa lm on f i s h in g .

CCOR .IN L E T  SU BSISTEN CE. SALMON F IS H E R Y , 1972

> Salmon may be ta k e n  f o r  s u b s is te n c e  p u rp o ses  u nd er a u t h o r i t y  o f  a p e rm it  w h ich  nny 
be o b ta in e d  from  th e  lo c a l  r e p r e s e n t a t iv e  o f  th e  d e p a rtm e n t.

Each s u b s is te n c e  f ish e rm a n  ta k in g  salm on s h a l l  keep a c c u ra te  re c o rd s  o f  th e  c a tc h  
in v o lv e d , by s p e c ie s ,  lo c a t io n  c a u g h t , d a te  o f  c a t c h ,  and o th e r  such  in fo rm a t io n  as 
the dep artm ent may r e q u ir e

Only one salm on s u b s is te n c e  p e rm it  w i l l  be is s u e d  to  each  p e rso n  d u r i . ig  a y e a r ,

A se t  g i l l  n e t s h a l l  n o t be lo n g e r  th an  35 fa thom s in  le n g th  and 45 m .s ite s  in  d e p th .

The o p e ra t io n  o f  each s e t  g i l l  n e t  s h a l l  be p erfo rm ed  o r  a s s i s t e d  b y th o  fio h o rm en  
in  whose name i t  i s  r e g is t e r e d .

l!a p a rt  o f  a s e t  g i l l  n e t may be p la c e d  o r o p e ra te d  w it h in  COO f e e t  o f  any p a r t  o f
another s e t  g i l l  n e t .

PISHING SEASONS:

Salmon may be ta k e n  f o r  s u b s is te n c e  p u rp o ses o n ly  by r e s id e n t s .

Rot more th an  50 salm on nay be ta k e n  under th e  a u t h o r i t y  o f  a s u b s i s t  n ic e  p e rm it .

I d o n t i f le n t  io n  o f  f i s h in g  g e a r  s h a l l  c o n s is t  o f  the name end a d d re ss  
end th e  num ber o r h is  s u b s is te n c e  p e rm it .

o f  th e  owner



NOTICE: This cpirJ.cn is subject to fcrra! correction before
publication in the Pacific Recortar. Readers are rectaatod 
to bring typographical or ether formal errors to the 
attention of the Cleric of the Appellate Ccurt3> 303 X Street, 
Anchcracs, Alaska 99501, in order that corrections ray ca 
mace prior to permanent publication.

T H E  S U P R E M E  C O U R T  O P  T H E  S T A T S  O F  A L A S K A

G E N E  M A D I S O N ,  L U C Y  C A S E Y ,  K E N  M c G A H A N ,  
SR., A N D Y  JOHNSON', M A R G I E  X X V I ,  Jo W. 
W A R S ,  D I C K  F R A N C I S ,  D O N  G R 0 L 3 S K E ,  K E N  
J C R D C N  a n d  S H I R L E Y  D E V A U L T ,

A p p e l l a n t s ,

v.

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M S ,  
a n d  A L A S K A  3 C A R D  O F  F I S H E R I E S ,

A o c e l l e e s ,

a n d

T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S ,

I n t e r v e n o r .ir.

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E ,  
R O N A L D  S K C O G ,  A L A S K A  3 0 A R D  OF F I S H E R I E S ,

A p p e l l a n t s ,

v.
*

L O U I S  G J O S U N D ,  D O R A  M U L C H ,  a n d  K A C H Z M A X  
B A Y  S U B S I S T E N C E  G R O U P ,  INC.,

C r o s s - A p p e l l e e s .

File Nos. 6824/ 
7131

O P I N I O N

F i l e  No. 7410

[No. 2911 - F e b r u a r y  22, 1 9



A p p e a l  from the S u p e r i o r  C o u r t  of the State 
of A l a s k a ,  T h i r d  J u d i c i a l  District, 
A nc h o r a g e ,  V i c t o r  D. C a r l s o n ,  Judge, and 
T h i r d  J u d i c i a l  District, Homer, Paul 3. 
Jones, Judge,   .

A p p e a r a n c e s :  M a r t i n  F r i e d m a n ,  Homer, A r t h u r
Robinson, Soldo t n a ,  for
A p p e l l a n t 3 / C r o s s - A p p e l l e e s . L a r r i  Irene 
Spencler, A s s i s t a n t  A t t o r n e y  General, N o r m a n  
C. Gorsuch, A t t o r n e y  G e neral, Juneau, for 
A p p e l l e e s / A p p e l l a n t s ,  D o n a l d  C. Mitchell, 
Anc h o r a g e ,  for I n t e r v e n e r / A m i c u s  Curiae.

Before: Rabino w i t s ,  C h i e f  Ju s t i c e ,  3urka,
M a t t hews, C c m p t c n  and Moore, Justices.

MC0R2, Justice.

Thi3 case arises as a c o n s o l i d a t e d  a p p e a l  of two 

cases. It c o n c e r n s  the v a l i d i t y  c f  a H o a r d  of Fisheries'
■ >.v • v' '* * ‘ , .. . h 7

(hereafter board) r e g u l a t i o n  d e s i g n e d  _o i d e n t i f y  e l i g i b i l­

ity for s u b s i s t e n c e  fishing in the C o o k  I n let region.

A p p e l l a n t s  (hereafter M a d i s o n  and Gjosund) are two

groups o f  A l a s k a n  r e s i d e n t s  who live a l o n g  the Xenai
-  -• —  ^ ^

c o a s t l i n e  and n e a r  Homer. F o r  m a n y  years, they have fished 

w i t h  set nets for s a l m o n  for t h eir p e r s o n a l  a n d  family use. 

No n e t h e l e s s ,  the b o a r d  d e n i e d  s u b s i s t e n c e  p e r m i t s  to M a d i s o n  

a nd G j c 3 u n d  b e c a u s e  t h e i r  use of salmon d i d  not me e t  the 

b o a r d ’s r e g u l a t o r y  d e f i n i t i o n  o f  subs i s t e n c e .  Both M a d i3on 

and G j o s u n d  c h a l l e n g e d  the r e g u l a t i o n  as e x c e e d i n g  the scope 

of the state's s u b s i s t e n c e  law. in bo t h  cases, the trial 

c ourts u p h e l d  the r e g u l a t i o n  as c o n s i s t e n t  w i t h  the



A s s 1 n v. S t a r e , 628 ?. 2 d  397 (Alaska 1931) . A l t h o u g h  the 

pol i c y  did not s p e c i f i c a l l y  r e f e r  to s u b s i s t e n c e  uses of 

salmon in C o o k  Inlet, it had a s u b s t a n t i a l  inpact on 

s u b s i s t e n c e  fishing. C o m m e r c i a l  fishermen, a c c u s t o m e d  to 

ta k i n g  s u b s i s t e n c e  sa l m o n  from t h e i r  c o m m e r c i a l  catch, 

i n s t e a d  o b t a i n e d  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r m i t s  in o r d e r  

to fi3h for t h e i r  p e r s o n a l  a n d  family use a f t e r  the c o m m e r­

cial  season w a 3  over.

Be f o r e  1978, s u b s i s t e n c e  f i s hing was d e f i n e d  in AS 

16.05.940(17) as f i s hing for "pers o n a l  use and net for sale 

o r  b a r t e r . " - In 1978, ths A l a s k a  S t ate L e g i s l a t u r e  enacted 

ch. 151 SLA 1973 (hereafter the 1973 s u b s i s t e n c e  l a w ) . S u b­

sist e n c e  f i s h i n g  was r e d e f i n e d  as f i s h i n g  for "subsistence 

uses.'*’* S u b s i s t e n c e  us e s  w e r e  d e f i n e d  as "customary and

2. S e c t i o n  4, ch. 131 SLA 1960:

" s u b s i s t e n c e  f i s h i n g 1': the taking, fishing
f a r  o r  p o s s e s s i o n  of fish, shellfish, or 
o t h e r  f i s h e r y  resou r c e s  fcr p e r s o n a l  use and 
not for sale o r  barter, w i t h  gill net, seine,

%r~ fish wheel, long line, or o t h e r  m e a n s  as
d e f i n e d  by the 3 o a r d )  ?  ? ?

3. A S  16. 0 5 . 9 4 0 ( 2 2 ) ,  (formerly A S  16.05.940(17)),

" " s u b s i s t e n c e  fishing" m e a n s  the taking, 
f i s h i n g  for, o r  p o s s e s s i o n  o f  fish, 
shellfish, or  o t h e r  fisheries resou r c e s  for 
s u b s i s t e n c e  u s e s  w i t h  gi l l  net, seine, fish 
wheel, lo n g  line, o r  o t h e r  m e a n s  d e f i n e d  by

(Footnote Continued)

-4-
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p r i o r i t y  o v e r  sport and c o m m e r c i a l  uses if the beard finds 

it n e c e s s a r y  to r e s t r i c t  the ta k i n g  of fish to assure the 

m a i n t e n a n c e  of fish stocks or to assure the c o n t i n u a t i o n  of 

s u b s i s t e n c e  uses. If further r e s t r i c t i o n s  are n e c e s s a r y  

a f t e r  g i v i n g  p r i o r i t y  to ail subsistence uses, the 

l e g i s l a t u r e  e s t a b l i s h e d  sp e c i f i c  c r i t e r i a  to r e s t r i c t  

s u b s i s t e n c e  uses b a s e d  on the s u b s i s t e n c e  user's c u s t o m a r y  

and d i r e c t  d e p e n d e n c e  on  the resource, local r e s i d e n c y  and 

a v a i l a b i l i t y  of  a l t e r n a t i v e  resources. Id. As a result,

(Footnote Continued)

determ i n e s ,  in a c c o r d a n c e  w i t h  the 
A d m i n i s t r a t i v e  °rccedure Act, that
a d o p t i o n  of the r e g u l a t i o n s  w i l l
j eo p a r d i s e  o r  inter f e r e  w i t h  the 
m a i n t e n a n c e  o f  fish stocks on a 
s u s t a i n e d - y i e l d  basis. w h e n e v e r  it is 
n e c e s s a r y  to r e s t r i c t  the t a k i n g  of fish 
to a s s u r e  the m a i n t e n a n c e  o f  fish 3tccka 
o n  a s u 3 t a i n e d - y i e l d  basis, o r  to assure 
the c o n t i n u a t i o n  o f  s u b s i s t e n c e  use3 of 
such resources, s u b s i s t e n c e  use s hall be 
the p r i o r i t y  use. if f u r t h e r  
r e s t r i c t i o n  is necessary, the b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  and
l i m i t a t i o n s  on and p r i o r i t i e s  for these 
c o n s u m p t i v e  uses on the basis of  the 
f ollo w i n g  criteria:

(1) c u s t o m a r y  a n d  d i r e c t
d e p e n d e n c e  up o n  the r 1* source as the

. m a i n s t a y  of o n e ' 3 livelih. od;

(2) local residency; 'nd

(3) a v a i l a b i l i t y  of a l t e r n a t i v e  
resources.



F \

legislators m a n d a t e d  ir. AS 15.03.251(b) that the b e a r d  

r e gulate for the p r o t e c t i o n  of s u b s i s t e n c e  uses as the 

p r i o r i t y  use of fish a n d  g a m e .

The p a s s a g e  o f  the 1973 s u b s i s t e n c e  law, c o m b i n e d  

w i t h  a d o p t i o n  of the b o a r d ' s  1977 m a n a g e m e n t  policy, 

h e i g h t e n e d  p u b l i c  a w a r e n e s s  of the state's u siste.nce 

fishing p rovisions. This p u b l i c  i n t e r e s t  r esulted in a

(Footnote Continued)

(9) e n t e r i n g  into c o o p e r a t i v e  agreements 
wi t h  e d u c a t i o n a l  i n s t i t u t i o n s  and state, 
federal, o r  o t h e r  a g encies to p r o m o t e  fish 
research, m a n a g e m e n t ,  e d u c a t i o n  and 
i n f o r m a t i o n  and to train p e r s o n s  for fish 
management?

(10) p r o h i b i t i n g  and r e g u l a t i n g  the live 
capture, p ossession, transport, or release 
of native c r  exotic fish or t h eir eggs?

(11) e s t a b l i s h i n g  seasons, areas, qu o t a s  and 
m e t h o d s  of h a r v e s t  for a q u a t i c  p l a n t 3;

(12) e s t a b l i s h i n g  the times a n d  dates during 
w h i c h  the i ssuance of  f i s h i n g  licenses, 
p e r m i t s  and r e g i s t r a t i o n s  and the t r ansfer 
of p e r m i t s  and r e g i s t r a t i o n  a b e t w e e n  
r e g i s t r a t i o n  areas is allowed; however, t h i 3 
p a r a g r a p h  dees not a p ply to p e r mits issued 
or transf e r r e d  u n d e r  AS is.42.'
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b e a r d  dec

(Footnote

idad to "adept: a set of c r i t e r i a  d r a w n  frc

Continued)

and p r o c e d u r e s  a s s o c i a t e d  w i t h  the 
u t i l i s a t i o n  o f  fish in the C o c k  Inlet Area 
can be u s e d  to i d e n t i f y  s u b s i s t e n c e  uses. 
B a s e d  on t e s t i m o n y  to the board, the 
f o l l o w i n g  c h a r a c t e r i s t i c s  are t hese that 
should be e v a l u a t e d  in the i d e n t i f i c a t i o n  of 
s u b s i s t e n c e  fisheries:

(1) a long-term, stable, r eliable 
p a t t e r n  of use and d e p e n d e n c y ,  e x c l u d i n g  
i n t e r r u p t i o n  g e n e r a t e d  b y  c u t 3ide 
circ u m s t a n c e s ,  e. g., r e g u l a t o r y  action or 
flu c t u a t i o n s  in res o u r c e  abundance;

(2) a use p a t t e r n  e s t a b l i s h e d  by 
an i d e n t i f i e d  community, s u b c c m m u n i t y  or 
group h a v i n g  p r e p o n d e r a n t  c o n c e n t r a t i o n s  of 
p e r sons s h o w i n g  past use;

(3) a use p a t t e r n  a s s o c i a t e d  with 
s p e c i f i c  stocks and seasor.3;

(4) a use p a t t e r n  b a s e d  on the
m o s t  e f f i c i e n t  and p r o d u c t i v e  g e a r  and
e c o n o m i c a l  use o f  tine, e n e r g y  and money;

(5) a use p a t t e r n  o c c u r r i n g  in
r e a s o n a b l e  g e o g r a p h i c  p r o x i m i t y  to the 
p r i m a r y  r e s i d e n c e  of  the community, g roup or 
individual;

(6) a use p a t t e r n  o c c u r r i n g  in 
l o c a t i o n s  w i t h  e a s i e s t  and .’’c.-st d i r e c t
access to the resources;

(7) a use p a t t e r n  w h i c h  i n d u c e s  
a h i s t o r y  of  t r a d i t i o n a l  m o d e s  of handling, 
p r e p a r i n g  and s t o r i n g  the p r o d u c t  w i t h o u t  
p r e c l u d i n g  recent t e c h n o l o g i c a l  advances;

(8) a use p a t t e r n  w h i c h  includes 
the interger.erational t r a n s m i s s i o n  of 
a c t i v i t i e s  and skills;

(Fcotn-'te Continued)
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t r a d i t i o n a l  uses" e l i g i b l e  for the s u b s i s t e n c e  priority. 

When the b o a r d  a p p l i e d  the ter. criteria, it d e t e r m i n e d  that 

no g r oup or c o m m u n i t y  in the Cock Inlet region e t h e r  than 

Tyonek, E n g l i s h  Bay and Port G r a h a m  s a t i s f i e d  all ten o f  the 

c r i t e r i a T h e  b o a r d  l i m i t e d  the 1981 s u b s i s t e n c e  c a t c h  to 

these three c o m m u n i t i e s . As a result, the b o a r d  e l i m i n a t e d  

from the p r o t e c t i o n  o f  the state's s u b s i s t e n c e  s t a t u t e  the 

m a j o r i t y  of C o o k  I n l e t  f i s h e r m e n  w h o  f o r m e r l y  fished u n d e r  

s u b s i s t e n c e  regulations.

M a d i s o n  a n d  G j o s u n d  c h a l l e n g e d  the v a l i d i t y  o f  the 

b e a r d ' s  s u b s i s t e n c e  c r i t e r i a  (new 5 A A C  01.597) on s e v eral 

grounds. They c l a i m e d  that: (1) the c r i t e r i a  we r e  i n c o n s i s­

tent wi t h  the s t a t u t o r y  la n g u a g e  and l e g i s l a t i v e  in t a n t  of 

the 1973 s u b s i s t e n c e  law: (2) the b o a r d  failed to c o m p l y

w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  in a d o p t i n g  the 

criteria; and (3) t h e i r  ecual p r o t e c t i o n  and due p r o c e s s  

rights w e r e  v i o l a t e d  b y  the b o a r d ' s  action.' B o t h  courts 

i ssued p r e l i m i n a r y  i n j u n c t i o n s  c o m p e l l i n g  the b o a r d  .to 

a u t h o r i s e  p e r s o n a l  use fishing for M a d i s o n  and G j o s u n d  

s i m i l a r  to that a l l o w e d  in the p r e v i o u s  year. The b o a r d

9. Sir.ee w e  h o l d  the r e g u l a t i o n  invalid b e c a u s e  
it is i n c o n s i s t e n t  w i t h  AS 16.05.251(b) and AS 16.05.940 (’22) 
a nd (23), and c o n t r a r y  to the l e g i s l a t u r e ' s  i n t e n t  in 
e n a c t i n g  the 1973 s u b s i s t e n c e  law, we* ne e d  not con s i d e r  the 
APA, due p r o cess a n d  e q ual p r o t e c t i o n  issues ra i s e d  
r e g a r d i n g  the r e g u l a t i o n ' s  validity.



" c u s t o m a r y  and t r a d i t i o n a l . "  The b e a r d  d e v e l o p e d  the ten 

c r i t e r i a  (now c o d i f i e d  as 5 AAC 01.597) to i d e n t i f y  c u s t o m­

ary and t r a d i t i o n a l  uses q u a l i f y i n g  for a s u b s i s t e n c e  p r i­

or i t y  u n d e r  AS 15.05. 2 5 1 ( b ) .  Therefore, the b e a r d  

i n t e r p r e t e d  the 1978 s u b s i s t e n c e  law and d e v i s e d  it3 

r e g u l a t o r y  c r i t e r i a  acc o r d i n g l y .

In K e l l y  v. Z a m a r e l l o , 486 P.-2d 906, 917 (Alaska

1971), w e  s t a t e d  th a t  the " r e a s o n a b l e  b a s i s  a p p r o a c h  should

be u s e d  for the m o s t  p a r t  in cases c o n c e r n i n g  a d m i n i s t r a t i v e  

e x p e r t i s e  as to e i t h e r  c o m p l e x  s u b j e c t  m a t t e r  cr f undamental 

p o l i c y  f o r m u l a t i o n s . "  However, the issues in this case 

c o n c e r n  s t a t u t o r y  i n t e r p r e t a t i o n  o f  the w o r d s  " c u s t o m a r y  and 

t r a d i t i o n a l "  and the q u e s t i o n  w h e t h e r  the b o a r d  has act ad 

w i t h i n  the s cope of its s t a t u t o r y  authority. Such issues 

"fall into the r e a l m  of s p e c i a l  c o m p e t e n c y  of the courts." 

A l a s k a  Public U t i l i t y  C o m m i s s i o n  v. M u n i c i p a l i t y  of 

A n c h o r a c a , 355 ? . 2 d  262, 266 (Alaska 1976). See also Stats,~ 

C o m m e r c i a l  F i s h e r i e s  Hr,try C o m m i s s i o n  v. T e m p l e t o n , 599 P . 2d 

77, 80 (Alaska 1979).

In this instance, we are d e a l i n g  w i t h  a q u e s t i o n

of  s t a t u t o r y  i n t e r p r e t a t i o n  and w i l l  a p p l y  the s u b s t i t u t i o n

o f  j u d g m e n t  standard.

The s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d  is 
a p p l i e d  w h e n  the q u e s t i o n s  or law p r e s e n t e d  
do not i n v o l v e  a g e n c y  expertise, and", thus, a 
co urt n e e d  not take the d e f e r e n t i a l  stance 
e m b o d i e d  in the r a t i o n a l  basis test. . . .
The s t a n d a r d  is a p p r o p r i a t e  w h e r e  the
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rural c o m m u n i t i e s  that have h i s t o r i c a l l y  d e p e n d e d  or. 

s u b s i s t e n c e  h u n t i n g  a n d  fishing. U n d e r  this interprets tier., 

the b e a r d  a s s arts that its c r i t e r i a  are c o n s i s t e n t  w i t h  the 

l e g i s l a t u r e ' s  intent.

The b e a r d ’3 a r g u m e n t  r e v e a l s  a f u n d a m e n t a l  

m i s c o n c e p t i o n  a b o u t  the s t r u c t u r e  of  the 1973 s u b s i s t e n c e  

law. T h e r e  are p o t e n t i a l l y  two tiers of s u b s i s t e n c e  users 

u n d e r  A S  16.05.251(b). The fir3t tier includes all 

s u b s i s t e n c e  users. U n d e r  the statute, all s u b s i s t e n c e  uses 

have p r i o r i t y  o v e r  sport and c o m m e r c i a l  uses " w h e n e v e r  it is 

n e c e s s a r y  to r e s t r i c t  the ta k i n g  of fish to assure the 

m a i n t e n a n c e  of fish stocks on a sustair.ed-vield basi3, o r  to

\

a ssure the c o n t i n u a t i o n  o

n

s u s s i s t a n c s  uses such

resources. . . . "  AS 15.05.251 (b) If the s t a t u t o r y  

p r i o r i t y  giver, all subsi s t e n c e  u s e r s  o v e r  c o m m e r c i a l  and 

sport u ser3 still resu l t s  in too few fish for all 

s u b s i 3 t e n c a  uses, chen the b o a r d  is a u t h o r i z e d  to e s t a b l i s h  

a s e c o n d  tier of p r e f e r r e d  s u b s i s t e n c e  users b a s e d  on the 

l e g i s l a t i v e  c r i t e r i a  e x p r e s s e d  in AS 16.05.251(b), namely, 

c u s t o m a r y  and d i r e c t  d e p e n d e n c e  o n  the resource, local 

residency, and a v a i l a b i l i t y  of a l t e r n a t i v e  resources.

C r i t e r i a  like the ten c r i t e r i a  o f  5 A A C  01.597(a) 

c o u l d  be  U 3 e d  to d i s t i n g u i s h  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  

users from s e c o n d - t i e r  p r e f e r r e d  s u b s i s t e n c e  users, since 

m o s t  of the c r i t e r i a  relate to e i t h e r  "custernary and d i r e c t
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I

" c u stomary users" at cr.lv ore point, w h e n  it d e f ines the

p r e f e r r e d  s u b s i s t e n c e  users of the second tier w i t h  the

three s t a t u t o r y  c r i t e r i a  in AS 1 6 . 05.251(b).

The H o use S p e c i a l  C o m m i t t e e  on S u b s i s t e n c e  d r a f t e d

*• 1
a l e t t e r  of  in t e n t  for H ouse Bi l l  9 60" that supports cur 

i n t e r p r e t a t i o n .  W i t h  r e s p e c t  to AS 16.05.251(b) (which was

1 - 5
S 6 of H o u s e  B i l l  960) , “ the l e t t e r  of in t e n t  made c l ear

the p r i o r i t y  to be g i v e n  s u b s i s t e n c e  uses in general over

sport and c o m m e r c i a l  uses and e x p l a i n e d  the t v c - t i e r  system

a m o n g  s u b s i s t e n c e  users.

Sec t i o n s  six and sever.: T h e s e  two sections,
w m c n  are v i r t u a l l y  i d e n t i c a l  for the Hoards 
of F i s h e r i e s  and the B o a r d  of Game, are 
i n t e n d e d  to s t a t u t o r i l y  set out the p r i o r i t y  
g i v e n  to 3ubsister.ce use of  fish and g*ae 
resources. . . . Further, t hese sections set 
f orth a p r i o r i t y  of u s ers if r e s t r i c t i o n s  are 
n e e d e d  b e c a u s e  of the u n a v a i l a b i l i t y  of 
resources. The p r i o r i t y  list is an attempt 
to insure th a t  those w i t h  the m o s t  d e p e n d e n c e  
u p o n  the fi3h and game r e s o u r c e s  are the last 
to be restricted.

If there is a ne e d  to r e s t r i c t  the 
t a k i n g  of fisn or  game In o r d e r  to avoid 
d a m a g i n g  the fish stocxs or ga m e  populations, 
o r  in o r d e r  to assure that s u b s i s t e n c e  users 
m a y  c o n t i n u e  to take fish o r  game, it is the 
in t e n t  of the C o m m i t t e e  that stores cr 
c o m m e r c i a l  use be r e s m o t e c  oefcre

11. H3 960 b e c a m e  the 1373 s u b s i s t e n c e  law, ch. 
151 S L A  1978.

12. T h e  c o m m i t t e e  also i n t e n d e d  to p r o vide a 
p r i o r i t y  for s u b s i s t e n c e  h u n t i n g  in AS 15.05.253, as 
i n d i c a t e d  in § 6 of HB 960.
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The b e a r d  b a s e d  its r e s t r i c t i v e  regulation, 5 AAC 

01.397, or. the w o r d s  " c u s t o m a r y  and tradit i o n a l . "  The 

l e g i s l a t u r e  did net define t h ese w o r d s  in the 1973 

s u b s i s t e n c e  law. In such a case, raierer.es to legisl a t i v e  

h i s t o r y  n a y  p r o v i d e  an insight into the l e g i s l a t u r e ' s  intent 

and a statu t e ' s  meanir.c. N o r t h  Sloes B o r o u c h  v. Sohio

P e t r o l e u m  C o r o . , 533 P . 2d 534 , 3 4 Q L \ i a s k a  1973). In the

House f loor d e b a t e  on House 3iii 960, R e p r e s e n t a t i v e  Cotton

i n t r o d u c e d  an a m e n d m e n t  to d e l e t e  the w c rd3 "cu s t o m a r y  and

t rad i t i o n a l "  from the statute. The f l o o r  m a n a g e r  of the

bill, R e p r e s e n t a t i v e  Andersen, o p p o s e d  the a m e n d m e n t  in the

f o l l o w i n g  speech:

The two w ords are used in t h i s - c o n t e x t  to put 
seme g u i d e l i n e s  around the uses of A laska's 
f r e e d o m  of resources. What we were afraid 
of, it was b r o u g h t  to our a t t e n t i o n  nv pecpre 
wno we r e  c o n c e r n e d  that this w o u l d  leave the 
field of the d e f i n i t i o n  wide open. That 
newcomers -ust comir.c to the State of Alasxa 
w c u i c  a u t o m a t i c a l l y  be acie to e s t a o l i s n  not 
enry r e s i d e n c y  in 20 days, b u t  be able to cc 
out and stats that thev have a c u s t o m a r y  ana 
tracrtior.a- use of A l a s k a ' s  trsn ar.c came 
r e s o u r c e s . rHe use o: c u s t o m a r y  ar.c tracr- 
t l c n i l  arso is in r e c o g n i t i o n  of a h i s torical
use of fi3h and game for feed, shelter, fuel,
clothing, tools, t r a n s portation, etc. This 
is net o n l v  in c o n f o r m a n c e  w i t h  the 
afccricrna- uses, but also those that have 
come m ,  these people w h o  h a v e  come in 
later. . . „ [T]he nonr.ative p e o p l e  in the 
State of A l a s k a  have e s t a n i i s h e d  c u s t o m a r y  
and t r a d i t i o n a l  uses of A l a s k a ' s  fish and 
game r e s o u r c e s  for s u b s i s t e n c e  purcoses. And 
in o r d e r  to give the B e a r d  of Vis'h and Game 
me r e  c l a r i f i c a t i o n  in the a r e a , w e  have come 
up w i t h  the (inaudible) o f  c u s t o m a r y  and 
t r a d i t i o n a l  rather than l e a v i n g  that section
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then the last pe o p l e  that y o u  are g o i n g  to 
cut off are the s u b s i s t e n c e  peo p l e  who have 
the g r e a t e s t  rel i a n c e  on  the resource. . . . 
[ I ] f it w e r e  d e f i n e d  that dip net fishing 
were for s u b s i s t e n c e  uses and not for sale or 
any o t h e r  ourp<- se> -that‘~wouid be  a l l o w e d  ar.d 
I w o u l d  think th a t  p e o p l e  from F a i r b a n k s  
w o u l d  fall u n d e r  t h ese c ategories. I d on't 
k n e w  w h e r e  else they w o u l d  go to . . . v;here 
’t e o o l e  frcn F a i r b a n k s  m a k e  it a c u s t o m  to co
down to tne C h i t i n a  area anc if it was
d e t e r m i n e d  th at that r e s o u r c e  was down to tne
p o int w nere oniv sunsister.ee w o u l d  he s l­
lowed, those oeoole w o u l d  be taken care ot

> k

u n d e r  thi3 s e c t i o n . I d e n ' t see "that it is 
eliminating.

(Emphasis a d d e d ) .

In the House debate, A n d e r s e n  a t t e m p t e d  to assure

Fa r r  that resid e n t s  of u r b a n  F a i r b a n k s  c o u l d  be  c o n sidered

p r i o r i t y  s u bsistence users. C o n t r a r y  to the b o a r d ' s

p r e t a t i o n  of the s u b s i s t e n c e  statutes, there is no

d i c a t i o n  that legis l a t o r s  u n d e r s t o o d  the 1973 s u b s i 3 ter.c

law to r e s t r i c t  subsi3ter.ee use to e i t h e r  a rural or

c o m m u n i t y  context. In fact, the H ouse d e b a t e  indicates that

the 1973 subsis t e n c e  law was n e c e s s a r y  to p r o t e c t

s u b s i s t e n c e  uses as a p r i o r i t y  use of A l a s k a ' s  fish ar.d game

resources. This intent is c l e a r l y  e x p r e s s e d  by the pre a m b l e

to the s u b s i s t e n c e  law:

U — 1

(l]t is ia the p u b l i c  i n t e r e s t  to clearly 
e s t a b lish s u b s i s t e n c e  use as a p r i o r i t y  use 
or A l a s x a ' s fish a n c  ga m e  r e s o u r c e s  and co 
r e c c cnize the n e e d s , c u s t o m s  and traditions 
o f  A l a s k a n  r e s i d e n t s . " T h e  l egislature 
further finds that b e n e f i c i a l  use of those 
r e s o u r c e s  b y  all state r e s i d e n t s  should be 
c a r e f u l l y  m o n i t o r e d  and r e g u l a t e d  w i t h  as 
m u c h  input as p o s s i b l e  frcm the affected



t
IV. THE B O A R D 'S A D O P T I O N  AND A P P L I C A T I O N  0? 5 AAC 01.35"

W e  n e w  turn to the b o a r d ' s  i n t e r p r e t a t i o n  of tne 

1973 s u b s i s t e n c e  law. In D e c e m b e r  1930, the b e a r d  m e n  re 

e x a m i n e  the uses of s a l m o n  in C o o k  Inlet and to deter m i n e  

w h i c h  u s e s ' w o u l d  q u a l i f y  for the s u b s i s t e n c e  use priority. 

T o m  Lonner, the d i r e c t o r  of the s u b s i s t e n c e  section cf the 

A l a s k a  D e p a r t m e n t  of F i s h  and Game, p r e s e n t e d  the depart-

7

m e n t ' s  r e c o m m e n d a t i o n s  on the s u b s i s t e n c e  statute. ne

s u g g e s t e d  th a t  the b o a r d  b e g i n  its a n a l y s i s  of c u s t o m a r y  and 

t r a d i t i o n a l  uses w i t h  an a s s e s s m e n t  of us e r  p r o f i l e s  and use 

p a t t e r n s  on a case by case basis. L o n n e r  n oted that such 

i n f o r m a t i o n  was m o s t  l a c king in the m a j o r  Cock Inlet 

s u b s i s t e n c e  f i s h e r y  b e c a u s e  o f  the r apid gr o w t h  of 

s u b s i s t e n c e  uses in recent years, a n d  that o b t a i n i n g  such 

i n f o r m a t i o n  w o u l d  be expensive.

The b e a r d  did net f o l l o w  L o n n e r ' s  s u g g e s t e d  a

proach.

s u b s i s t e n c e  use, its ’''chairman a p p o i n t e d  a committee,

A f t e r  the b oard h e a r d  e x t e n s i v e  t e s t i m o n y  on

15

W»4

D

(Footnote Continued)

all state r e s i d e n t s "  should be c a r e f u l l v  m o n i t o r e d  and 
regulated, it did not express an i n t e n t i o n  to limit 
3ubsister.ee u s e s  to rural Alaska residents.

14. A b o a r d  member, Ni c k  Stabo, stated that the 
b o a r d ' s  l i m ited b u d g e t  p r e v e n t e d  i m p l e m e n t a t i o n  of a case by 
case a p p r o a c h .

15. The b o a r d  sti p u l a t e d  in 1982 that it violated 

(Footnote Continued)
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c~-4 Q  ̂̂ ^ "A use pattern established by an identified 

sub c cmmur. i tycommunity,

concentrations of persons showing past use. 

found:

The board

Although seme users have shewn the existence 
of a community of interest (e.g., the
Kenaitze Tribe and the Xachemak Bay" Subsis­
tence Group), these persons either are too 
widely dispersed or are too heterogeneous to 
be considered an identifiable community, 
suhccmmunity or group. On the evidence 
presented, the Board cannot conclude either 
that activities are conducted in ccmncn or 
that sharing cr other group interchange
occurs in relation to the resource.

In other words, an individual subsistence user (such as

Madison or Gjosur.d) would net qualify for a subsistence use

priority from the beard unless he were part
i 7

identifiable subsistence community or group."

16. See 5 AAC 0 1 .5 9 7 set out in n. 3 above.

17. In contrast, the Commercial Fisheries Entry 
Commission issues commercial fishing permits on an 
individual basis. See AS 15.43.250. We do not, however, 
read the words "customary and traditional" as a grant of 
authority to the Department of Fish and Game and the Board 
of Fisi.p’-ias to impose a "grandfather" rights system with 
respec 3ubsister.ee users. Imposing an "ecuitable system
of gz >. .. rather rights is an extremely ’complicated task, as 
Alaska experience with such a system in the commercial 
salmon herring fisheries has demonstrated. See AS
16.43.Olu-*90 and the numerous, and ever increasing, 
judicial decisions interpreting this act noted in the 
annotations. Such a system would also be extremely 
controversial. It is preposterous to sucrose that the 
legislature intended to create such a system'merely by using

(Footnote Continued)
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SUBSISTING*;

With the recant Supreme Court decision, the State now has the direction and 
opportunity to assure to All Alaskans the equal consideration to take fish and 
game for their own personal consumptive use. This decision supports the ! ' ,a
Constitution’s provision that "Wherever occuring in their natural state fish, '% 
wildlife and waters are reserved to the people for common use.” The court 
stressed that common ’use’ and not priority ’users was the main intent and 
should be the effect of the subsistence regulations. They found that all 
consumptive users, and not just rural residents, are eligible priority 
subsistence users.

Government'and its laws should apply even handedly to All Alaskans and make 
sure that whatever'criteria is used is not unjustly discrimintory in intent 
or effect. The Constitution does not on a whole and should not have severe 
restrictive provisions. This same need should be observed by any legislation 
and should be used to make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the same politics that supported the illegal dis criiaintory subsistence 
regulations are at work to speedily fix their court, failure .Tteir.-.jtein weapon, 
now as in the past, is their threats aimed at the majority of Alaskans. One 
such threat is that the over 200,000 sportfishermen will be severly impacted 
by the Supreme Court decision. The court, in fact, said that all personal 
consumptive user were to be given equal consideration. As most so-called sport 
fishermen eat the fish that they catch, any priority subsistence use must 
include them. And those ’pure sport fishermen’ who catch and release are not 
harvesters of the resource, therefore have a negligible impact. With an annual 
harvestoof well over 3.00,000,000 salmon, All Alaskan should be entitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State 
the right to manage our fish and game unless the subsistence priority is based 
on rural residency. When the feds mandate that the resource must be managed as 
they say,, the State has in fact already lost the right of management authority. 
This restriction resulted from State politics that requested and supports such 
residency discrimination. When Ron Sommerville, Alaska’s representative during 
■early d-2 / ANILCA, opposed this federal mandated discrimination he was removed 
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of 
the Boards of Fish and Game that Sommerville was removed because of Native 
pressure. His replacement, John Katz, has compromised the Alaskan pubiic’s 
constitutional rights on this and many other issues. For the State *iot to c- 
politically and judicialy oppose this discrimintory action, which specifically 
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan, 
shows a planed sell out of our rights. This plan includes the continued lobbying 
action of Larry Spengier, Attorney General office, supporting a priority 
subsistence use ibf- Alaska*'s fish and game to be as discrimintory and restrictive 
as has been politcally motivated. Alaska would be better-served if our Attorney 
General would be motivated by a responsibility to assure that all residents are 
not discrimintorly restricted in their rights.

The history of Governor Sheffield’s stern actions has been a well known threat 
to any state employee who would question these unconstitutional subsistence 
regulations. He fired Eish and Game Commissioner Ron Skoog and Game Division 
Chief Ron Sommerville because of their private personal stands against these 
regulations. And he then requested the resignations of all Board of Fish and 
Game members when they began questioning the balatant directions ordered by 
Larry Spengier.clt is time that All Alaskans ar- again +equali under the law, 
no matter where they reside, and that such equality is promoted by our State 
and is not necessitated by continued court challenges by its residents.

Dale Bondurant 
SR 1 Box 2516 
Chugiak, Alaska 99567



Anchorage Times ■: March 20, 1905
Box 40
Anchorage, Ak.

letter to the Editor: ^  ^  5 $$0

I'm delighted to see at least one lawmaker, Senate President Don Bennett, 

publicly say the Governor's urgent measure to circumvent the Supreme Court's 

recent ruling on subsistence salmon fishing isn't likely to make it through 

the legislature this year. Bravo! That statement triggered off all sorts of 

comical'̂ dire threats from the Board and Department of Pish and Game, v/hich 

are both strongly pro-commercial-fishing.

Commissioner Collinsworth is now desperately trying to incite the sports 

fishermen with false alarms of closures to gain their support to pressure the : 

legislature into quick action on the Governor's proposal to restore the status- 

quo. But they won't get away with it for long, because the Kenai Peninsula 

plaintiffs in the lawsuit are equally determined to get equal fishing rights 

guaranteed by'our State Constitution,

Article VIII Section 3 states "Wherever occurring in the n tural state, 

fish, wildlife, and waters are. reserved to the people for commonuse", and
“ I

Section 15 says "No exclusive right or special privilege of fishery shall be 

created or authorized in the natural waters of tne State". An example of how 

predjudiced our local court system has been in this matter was shown when judge 
Homaday in 1981 wouldn't even allow me to read this Section 3 to a jury, in 

my defense of salmon fishing with a gillnet in an unauthorized area. This v/as 

on-the nearby commercial setnetter's "sacred" Kalifonsky Beach during an open 

day for personal-use-gillnetting and closed to commercial fishing. The only 

area on the Kenai Peninsula designated by state officials was around remote 

Boulder Point near NIkiski, Then to top it off, the dishonorable judge even 

prohibited me from telling the jury my testimony was being restricted, which 

really clinched my conviction. Great!

This Supreme Court ruling simply means to me that all Alaska residents 

(that's you and me) now have first priority to catch all the salmon we need 

to eat as quickly and easily as possible. Thi3 decision will certainly not 

necessarily disrupt the commercial or sports fishery, as the Governor and state 

officials would like you to believe, but could only force the commercial fishermen 

ir. Cook Inlet to share a small part of their annual take v/ith the rest of us, who 

yoted them their limited-entry bonanza in 1972.

According to a recent five year average count of the total salmon harvest 

from Cook Inlet by local Pish and Game officials, 94.3 percent v/as commercial,

5.4 percent was sports, and 0.3 percent v/as subsistence/personal use. So even if 

the latter increased 10 times, it would only decrease the commercial catch by 

3 percent. So what's all the fuss about that?



CHARLIE PARKER, R.I..S.
Land Surveyor & Map Sales

Box 349 Soldotna, Ak. 99669 
Phono 262-4580

And if our esteemed ex-GOvemor Hammond and all his white and native neighbors

at Luke Clark are allowed to catch unlimited numbers of salmon in frontof their

homes v/ith gillneta in the lake, then we«, too, should have the same privilege in 

comparable Tustumena Lake;: where.even hook and line fishing for red salmon is 

prohibited,, and where an over-escapement during/the past several years has been 

from 30 to 100,000 salmon* Even the local fishery biologists say they couldn’t 

care less what happens to the remaining fish after their maximum.escapement quota 

of 150,000 is safely in the lake. \  vJ"

Well, one logical, easy solution for Cook Inlet,, where nearly all the dissension 

is, is simply to issue family punch-card allocations to every resident Alaskan who , M  

wants one, to fish witn gilinets.on all commercial beaches every Saturday and Sunday \ ^  

thru-out the fishing season, when commercial fishing is usually closed. That would \  .
• IV

spread the fishing pressure out in time and space, enable Pish and Game agents to 

watch the operation,- and spare xxdsst of the fall silvers for the sport3 fishermen;, 

and should work to everyone’s satisfaction if the setnetters could only get over 

the false notion that they own the beaches during the commercial fit
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R i s i n g ,  t o  t h e  b a i t

'■ A certain amount of natural dumbfoundedness is 
encountered in the course of following human events. 
This may be the case more in Alaska than elsewhere. 
The current brouhaha over the Supreme Court’s sub­
sistence ruling is a case in point.

If the court had merely acted and then the state had 
responded with plans to follow its ruling, the rest of us 
would mostly sit and watch to see how the next 
fishing season goes. If it didn’t work out — Do such 
questions here ever work out? — then attempts a t 
legislative remedy would be expected.

Instead, Alaskans today find their governor caught 
up in a political battle called a t his own signal over 
whether the Supreme Court’s ruling should be cir­
cumvented with new legislation. Such action may not 
be without precedent, but it is certainly unusual. .

In the first place, the Supreme Court ruling in the 
Madison case was supposedly won by the fishermen, 
whose attorney, Chuck Robinson of Soldotna, is now 

i mystified a t the actions taken by Gov. Bill Sheffield 
I and his Departm ent of Law. 
i The governor, in effect, has asked the Legislature 

to adopt new legislation to restore fish and game m at­
ters — ala subsistence, sports and commercial

[categories — to the way things were before the 
jSupreme Court said that the way things were was 
1 wrong.

One of the governor’s appointees, Bix Bonney of the 
Board of Fish, has been prominent in crying that the 
sky will fall on the fishermen if the governor's will is 
not enacted. And the governor’s attorneys general 
are helping with this hue and cry by exclaiming, in ef­
fect, that they don't understand what Robinson is 
talking about.

3h±n£
T>

season, 
r v

C h e e r s .
"I3T

These m atters get confusing anyway, and never 
more so than when the question of subsistence is in­
volved. It is not pretended that the ultimate truth bet­
ween these quarreling points of view is to be found in 
this space. It is suggested, however, that the swift­
ness of the governor's action in introducing legisla­
tion hints that he anticipated the court and that he 
decided beforehand to make a power play.

, What is not clear is why the power play is on. If 
Robinson and his fishing interests are right — and 
many have long believed they are — then Alaskans 
fishing for subsistence get first call on the resource 
only when there's a shortage of fish (or game).

As it is understood here, the Supreme Court said, in 
part, that subsistence is onen to all Alaskans. But that 
does not mean that all subsist nor that all who do 
m ust be allowed to fill their freezers before anyone

else can hook or land a salmon.
The appropriate state response would be to manage 

fish and game resources along the lines undo-stood to 
be required and indeed suggested by Robinson and 
those who won the Supreme Court's nod. If someone 
then finds that approach unreasona ble, they can take 
the m atter back to the court and sec what happens.

What is strange is that the chief of the state’s 
government is instead responding to the court’s ac­
tion with legislation that anticipates the sky is falling 
before knowing if it will.

So long as there are plenty of fish to go around, the 
governor’s bill is meaningless. And, if a shortage 
comes, the Supreme Court says subsistence users get 
first preference.

Our saving grace is that the escape from this maze, 
a t least for now, is expected to come from a 
Legislature thn' " ’her things on its mind and will 
let the g o v e rn s ' nolt without spawning.



4231 Tahoe D rive 
Anchorage, Ak. 99515 
March 21, 1985

Senator A r l i s s  S tu rgu lewsk i 
Alaska S ta te Senate 
Pouch V
Juneau, Ak. 99811

Dear Senator S tu rgu lew sk i:

I  am w r i t i n g  to express my opp o s i t io n to the gove rno r 's proposed amendments 
to the s t a t e 's  subs is tence law .

In  my op in io n , th e re should be pre fe rences f o r  lo c a l use o f f i s h  and game 
lesou rces in  some pa r ts o f Alaska. Those p re fe rences can be prov ided f o r  by 
re g u la t io n s o f the F ish and Game Boards. Such pre fe rences have been in  place 
f o r  yea rs , and are mostly found i n  p o r t io n s o f f i s h  and game re g u la t io n s dea l­
in g w i th  methods and means, c o n t r o l le d  use and management areas, gear and boat 
s iz e , where pe rm its are issued (e .g . lo c a l remote communities), e tc . I  do no t 
be l ie v e th a t mere ly l i v i n g  in  r u r a l Alaska (wherever th a t i s )  e n t i t l e s  anyone 
to an automa tic p r i o r i t y  to p u b l i c l y  owned resources found on mostly p u b l ic l y  
owned land . I f  my unders tand ing o f the Alaska c o n s t i t u t i o n  i s  c o r re c t , the 
gove rno r 's amendment i s  i l l e g a l  because o f the equal p ro te c t io n  c lause .

Another o p t io n to l e t t i n g  the Boards g ive pre fe rence through re g u la t io n  i s  to 
base subs is tence on need -  probab ly income le v e l . Th is may be ano the r form o f 
w e l fa re , bu t i t  does make some sense.

F ish and game and t h e i r  management have become pa.wns o f n a t iv e sp e c ia l in t e r e s t 
groups and t h e i r  lawye rs , IRA sove re ign ty moves, and o th e r agendas f o r  p o l i t i c i a n s  
and sp e c ia l in t e r e s t s . "Deep s ix in g " the gove rno r 's amendments w i l l  be the f i r s t  
s tep in  re v e rs in g t h i s  s i t u a t io n , and would be a c le a r message to Congress th a t 
T i t l e  8 o f ANILCA, the Marine Mammal P ro te c t io n Act and the Endangered Species 
Act need change.

The le g i s la t u r e  should be c le a r In  t h e i r  in t e n t f o r  who ge ts subs is tence p re fe r ­
ences where, and leave l i t t l e  f o r  AG in t e r p r e t a t i o n . The i s  respons ib le f o r  
the Madison Dec is ion because he ad 'is ed the Boards th a t tne fo rmer law r e a l l y  
meant r u r a l ;  the Supreme Court unanimously d isagreed . Another AG op in io n which 
the Game Board ro u t in e ly  work3 from is  th a t r e s t r i c t i o n s  to p ro te c t the resource 
do no t mean seasons, bag l im i t s ,  methods and means, c losed areas, e tc . Only when 
a r e s t r i c t e d  number o f pe rm its are issued i s  th e re a r e s t r i c t i o n !

The p resen t subs is tence law as made by the Supreme Court can be adm in is te red by 
the Boards o f F ish and Game in  the T ie r I  le v e l o f user demand and resource s ta tu s . 
T ie r I I  cannot be r a t i o n a l l y  adm in is te red and w i l l  c o n t in u a l ly  be based on AG 
op in io n s , law s u i t s  and more co u r t d e c is io n s . Th is w i l l  be true , w i th  o r w ith o u t 
a r u r a l p r i o r i t y .

.  — I



It seems to me that if the Board of Fisheries made a regulation that hook and 
line was a traditional subsistence method, sport fishermen would be mostly 
placated. Not knowing exactly how commercial fishermen would be affected 
(rhetoric abounds from AGs and political appointees, but nothing from biologists), 
I am unable to make a rational recommendation.

Emotionalism about the "hordes from urban Alaska" decimating our fish and game 
resources if the law stands is just that, hot air. There is a matter of the 
subsistence law and a rural preference affecting the ability of managers to 
efficiently manage and protect resources, and I can provide my thoughts on that 
if you wish.

The federal government "takeover" is, I believe, mostly rhetoric. The Park 
Service has already taken over and the annual report to Congress on state com­
pliance with Title 8 should dictate - unless native groups sue Interior - how 
the FV/S "takes over". The second paragraph of this letter explains how read 
subsistence needs and preferences can and have been easily provided by respective 
Board action. I believe that the FV/S will do everything possible to keep from 
"taking over".

This issue is one of the most complicated of any in Alaska and I thank you for 
considering my point of view.

Sincerely,

Daniel Timm

P.S. I hope you decide to run for governor.
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUD IC IA L D ISTR ICT

SAM E. MCDOWELL and 
DALE E. BONDURANT,

P l a i n t i f f s ,

vs .

DON W. COLLINSWORTH, COMMIS­
SIONER OF FISH & GAME; BOARD 
OF F ISHER IES ; BOARD OF GAME; 
and STATE OF ALASKA,

D e f e n d a n t s .
No. 3AN 8 3 -1 5 9 2 C IV

SECOND AMENDED COMPLAINT

COMES NOW t h e  p l a i n t i f f s ,  by and t h r o u g h  t h e i r  

a t t o r n e y ,  DAVID B. RUSKIN , and f o r  c a u s e o f  a c t i o n  a g a i n s t  

d e f e n d a n t s ,  a l l e g e  and c o m p la i n  as f o l l o w s :

F IRST CAUSE OF ACTION 

I.

P l a i n t i f f s  Sam E. M cD ow e l l and D a le  E. B o n d u r a n t 

have been r e s i d e n t s  o f  A la s k a  s i n c e  1948 and 1951 , r e s p e c ­

t i v e l y ,  and have b e e n , s i n c e  s t a t e h o o d , and now a r e  c i t i z e n s  

o f  t h e  S t a t e  o f  A la s k a  and a r e  o t h e r w i s e  e n t i t l e d  t o  m a i n t a i n  

t h i s  a c t i o n .

I I .

T h a t p r i o r  t o  t h e  t im e  o f  s t a t e h o o d , and e v e r y  

y e a r  s i n c e  s t a t e h o o d , p l a i n t i f f s  ha ve p u r c h a s e d  l i c e n s e s  

f o r  f i s h i n g  and h u n t i n g  game.

I I I .

P l a i n t i f f s  h a v e n o t t a k e n  f i s h  o r  game f o r  any 

p u r p o s e s  o t h e r  t h a n  c o n s u m p t i v e  u s e s .

I V .

P l a i n t i f f s  M cD ow e l l and B o n d u r a n t r e s i d e  w i t h i n  

t n e  M u n i c i p a l i t y  o f  A n c h o r a g e , T h i r d  J u d i c i a l  D i s t r i c t .
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1 V.

2 Defendant Collinsworth is the present Commissioner

3 j of Fish & Game charged with the duties set out in AS 16.05.050
|

4 jl VI.
j5 i; The defendant State of Alaska xs a sovereign

J i
5 j legal entity and one of the United States.

7 VII.

8 The Board of Fisheries and Board of Game are

9 regulatory agencies of the State of Alaska with the powers

10 and duties set out in AS 16.05.221 - .320.

11 VIII.

12 That in 1978, the Alaska State Legislature enacted

13 § 4 ch 151 SLA 1978, later codified as AS 16.05.251(b),

14 l which reads as follows:

25 (b) The Board of Fisheries shall adopt
regulations in accordance with the Administrative

16 Procedure Act (AS 44.62.010 - 
44.62.650) permitting the taking of fish

17 j for subsistence uses unless the board 
determines, in accordance with the Administrative

18 | Procedure Act, that adoption of 
such regulations will jeopardize or interfere

19 j with the maintenance of fish stocks 
on a sustained-yield basis. Whenever

2 0 it is necessary to restrict the taking 
of fish to assure the maintenance of fish

21 j stocks on a sustained-yield basis, or 
to assure the continuation of subsistence

2 2 uses to such resources, subsistence use 
shall be the priority use. If further

23 restriction is necessary, the board shall 
establish restrictions for these consumptive

24 uses on the b.-sis of the following criteria:

( 1 ) c u s t o m a r y  and d i r e c t  dep en de n ce 
upon t h e  r e s o u r c e  as t h e  m a in s t a y  o f  o n e 's  
l i v e l i h o o d ;

( 2 ) l o c a l  r e s i d e n c y ;  and

(3 ) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .
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1 i s  i d e n t i c a l  t o  th e  la n g u a g e  c o n t a i n e d  i n  AS 1 6 . 0 5 . 2 5 1 ( b ) ,  

e x c e p t t h a t  t h e  wo rd "gam e " i s  s u b s t i t u t e d  f o r  t h e  w o rd 

" f i s h "  i n  t h e  l a s t  s e n te n c e  o f  t h e  s e c t i o n .

X.

The f o r e g o i n g  s t a t u t e s  (AS 1 6 . 0 5 . 2 5 1 ( b )  and 

. 2 5 5 ( b ) )  a t t e m p t t o  c r e a t e  a s p e c i a l  c l a s s  o f  p e r s o n s 

e n t i t l e d  t o  t a k e  f i s h  and game on a p r e f e r e n t i a l  b a s i s ;  

n am e ly , t h o s e  p e r s o n s e n t i t l e d  t o  t a k e  f i s h  and game f o r  

s u b s i s t e n c e  u s e s .

X I .

The p l a i n t i f f s  have f i s h e d  t h e  Cook I n l e t  a re a  

each y e a r s i n c e  b e f o r e  s t a t e h o o d .

X I I .

P u r s u a n t t o  t h e  a u t h o r i t y  g r a n t e d  i n  AS 1 6 . 0 5 . 2 5 1 ( b )  

t h e  B o a rd o f  F i s h e r i e s  h a s a d o p te d  s u b s i s t e n c e  r e g u l a t i o n s  

f o r  t h e  Cook I n l e t  a re a  a t  5 AAC 0 1 .5 5 0  -  .5 9 7 .

X I I I .

The s u b s i s t e n c e  r e g u l a t i o n s  f o r  t h e  Cook I n l e t  

a r e a  p r o v i d e  t h a t  o n l y  p e r s o n s  d o m i c i l e d  i n  T y o n e k , P o r t  

G raham o r  E n g l i s h  Bay (5 AAC 0 1 .5 8 0 ) a r e  e n t i t l e d  t o  s u b s i s ­

t e n c e  f i s h .  Each h o u s e h o ld  i n  t h e s e  v i l l a g e s  i s  e n t i t l e d  

t o  a p e r m i t  be cau se t h e  c o m m u n i t i e s  h a v e r e c e i v e d  a s u b s i s t e n c e  

p r i o r i t y .  I f  e i t h e r  o f  t h e  p l a i n t i f f s  w e re d o m i c i l e d  

i n  one o f  t h e  t h r e e  v i l l a g e s  t h e y  w o u ld  be e n t i t l e d  t o  

a s u b s i s t e n c e  p e rm i t  f o r  t h e i r  h o u s e h o ld .

X IV .

The f i s h  c a u g h t by t h e  c l a s s  o f  p e o p le  who q u a l i f y  

f o r  s u b s i s t e n c e  f i s h i n g  a nd f r o m  w h ic h  t h e  p l a i n t i f f s  

a r e  e x c lu d e d  a r e  f i s h  t o  w h ic h  t h e  p l a i n t i f f s  no lo n g e r  

have t h e  o p p o r t u n i t y  t o  c a t c h .  The B o a rd  o f  F i s h e r i e s  

r e g u l a t i o n s  r e s t r i c t  a h a r v e s t  o p p o r t u n i t y  o t h e r w i s e  a v a i l -



• f
' . . ' 1. 1*

/1

1

2 
/

3

4 I

5 lj
ii

8

9

10

11

12 i
13 iI

14 :,

15 i 

i61

17 !

18

19

20 

21 

22

23

24

1 - 5 25;o 0 U-)
7  ^  # 1  O

■ 5 I  if S * 26 !j'J 10 i 5 * 2 !|
S 3 3 » J iL XUp . ■; [J < n
oa Sj"
s 0 5 s S S 1 > 3 "  g 8- < t J o ~
Q!S5 
<- 3

2 27 ii

28

29

30

31

32

a b le  t o  t h e  p l a i n t i f f s .  The d im i n i s h e d  a v a i l a b i l i t y  o f 

f i s h  and t h e  o p p o r t u n i t y  t o  f i s h  f o r  th em  c o n s t i t u t e s  

an i n j u r y i n - f a c t  t o  t h e  p l a i n t i f f s .

XV.

The s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  f o r  t h e  

Cook I n l e t  a re a  a r e  n o t fo u n d e d  on a c o m p e l l i n g  s t a t e  

i n t e r e s t  n o r even on a r a t i o n a l  b a s i s  s i n c e  any d o m i c i l a r y  

o f  t h e  ch o se n v i l l a g e s  may q u a l i f y  f o r  a s u b s i s t e n c e  p e r m i t  

i r r e s p e c t i v e  o f  t h e i r  i n d i v i d u a l  e c o n om ic s t a t u s .  Unde r 

p r e s e n t r e g u l a t i o n  th e  o n l y  c r i t e r i a  f o r  a l l o c a t i o n  o f 

s u b s i s t e n c e  p e rm i t s  i n  Cook I n l e t  i s  g e o g r a p h i c a l r e s i d e n c y .

SECOND CAUSE OF ACTION

X V I .

P l a i n t i f f s  i n c o r p o r a t e  a l l  a l l e g a t i o n s  c o n t a i n e d  

i n  p a r a g r a p h s  I  t h r o u g h  XV o f  t h e i r  F i r s t  Cause o f  A c t i o n  

as th o u g h  f u l l y  s e t f o r t h  h e r e i n .

X V I I .

P u r s u a n t t o  t h e  a u t h o r i t y  g r a n t e d  i n  AS 1 6 . 0 5 . 2 5 5 ( b )  

t h e  B o a rd o f  Game has a d o p te d  -5 AAC 81 . 0 1 0 - . 3 9 5  w h ic h  

i n c l u d e  s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  f o r  t h e  S t a t e  

o f  A la s k a .

X V I I I .

On p r e v i o u s  o c c a s io n s  p l a i n t i f f s  have h u n te d  

i n  t h e  N e l c h in a  C a r ib o u  h u n t w h ic h  i s  c o n t r o l l e d  by r e g u l a t ­

i o n  5 AAC 8 1 .3 2 0  ( a l s o  r e f e r r e d  t o  as h u n t s  num be red 515 

and 516W i n  t h e  A la s k a  D e p a r tm e n t o f  F i s h  and Game p a p e r 

t i t l e d :  A la s k a  1 9 8 3 -3 4 , P e rm i t  D ra w in g  H u n t s ) .

X IX .

The N e l c h in a  h u n t p r o v i d e s  f o r  up t o  450 s u b s i s ­

t e n c e  p e rm i t s  t o  be is s u e d  t o  r e s i d e n t s  o f  Game Managemen t 

U n i t s  11 , 13 o r  12 b e f o r e  t h e  r e m a in i n g  1300 p e rm i t s  w i l l

■■ r<.UfV■>>.
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be made a v a i l a b l e  t o  A la s k a  r e s i d e n t s  as a w h o le . The 

o n l y  c r i t e r i a  t o  d e t e rm in e  p r i o r i t y  s u b s i s t e n c e  use i s  

t h e  r e q u i r e m e n t t h a t  t h e  a p p l i c a n t :  1) r e s i d e  i n  Game

Managemen t U n i t s  1 1 , 13 o r  12 a lo n g  t h e  Nabesna Road ;

2 ) be o v e r 12 y e a r s  o f a g e ; and 3) a t t e s t  t h a t  a t  l e a s t  

h a l f  o f  t h e  mea t and f i s h  o f  t h e  a p p l i c a n t ' s  d i e t  c o n s i s t  

o f  f i s h  and game w h ic h  has n o t been p u r c h a s e d .

XX.

The s u b s i s t e n c e  h u n t i n g  r e g u l a t i o n s  f o r  t h e  

N e l c h in a  C a r ib o u  H un t i n  Game Managemen t U n i t s  13 and 

14 a r e  n o t fo u n d e d on a c o m p e l l i n g  s t a t e  i n t e r e s t  n o r 

e ven on a r a t i o n a l  b a s i s  s i n c e  an y r e s i d e n t  o f  t h o s e  u n i t s  

may s e c u r e  a s u b s i s t e n c e  p e r m i t  r e g a r d l e s s  o f  t h e i r  i n d i ­

v i d u a l  e co n om ic s t a t u s .

X X I .

The c a r i b o u  k i l l e d  by t h e  c l a s s  o f  p e o p le  who 

q u a l i f y  f o r  a s u b s i s t e n c e  p e rm i t  and f r o m  w h ic h  t h e  p l a i n ­

t i f f s  a r e  e x c lu d e d  d im i n i s h  t h e  p l a i n t i f f s '  c h a n c e s o f  

s e c u r i n g  a p e rm i t  t o  s h o o t one o f  t h e  1750 c a r i b o u  t h e  

B o a rd c :  Game has d e t e rm in e d  may be h a r v e s t e d .  E i t h e r  

o f  t h e  p l a i n t i f f s  w o u ld  q u a l i f y  f o r  a s u b s i s t e n c e  p e r m i t  

i f  t h e  r e g u l a t i o n  w e re n o t based on g e o g r a p h i c a l r e s i d e n c e .  

The B oa rd o f  Game r e g u l a t i o n  r e s t r i c t s  a h a r v e s t  o p p o r t u n i t y  

o t h e r w i s e  a v a i l a b l e  t o  t h e  p l a i n t i f f s .  The p l a i n t i f f s '  

r i g h t  t o  h u n t t h e  N e l c h in a  c a r i b o u  i s  d im i n i s h e d  s o l e l y  

b e c a u se t h e y  r e s i d e  i n  A n ch o ra g e and n o t Game Managemen t 

U n i t s  11 , 12 and 13 . The d i m i n i t i o n  o f  r i g h t  and r e s t r i c t e d  

o p p o r t u n i t y  i s  an i n j u r y - i n - f a c t  t o  t h e  p l a i n t i f f s .

THIRD CAUSE OF ACTION 

X X I I .
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P l a i n t i f f  i n c o r p o r a t e s  t h e  a l l e g a t i o n s  c o n t a i n e d  

i n  p a r a g r a p h s  1 t h r o u g h  XV o f  t h e  F i r s t  Cause o f  A c t i o n  

as th o u g h  f u l l y  s e t  f o r t h  h e r e i n .

X X I I I .

T h a t t h e  B o a rd o f  F i s h e r i e s  has p r o m u lg a t e d  

r e g u l a t i o n s  f o r  t h e  t a k i n g  o f  s u b s i s t e n c e  f i s h  w i t h i n  

t h e  B r i s t o l  Bay a re a  (5 AAC 0 1 . 3 0 0 - 0 1 . 3 4 5 ) .

X X IV .

T h e re  a r e  no c r i t e r i a  f o r  t h e  is s u a n c e  o f  s u b s i s ­

t e n c e  f i s h i n g  p e r m i t s  i n  t h e  B r i s t o l  Bay a re a  e x c e p t as 

s e t  f o r t h  i n  5 AAC 0 1 . 3 3 0 ( d )  w h ic h  p r o v i d e s  i n  p a r t  t h a t  

s u b s i s t e n c e  sa lm on p e rm i t s  f o r  t h e  Naknek R i v e r  d r a i n a g e  

w i l l  be is s u e d  o n l y  t o  t h o s e  p e r s o n s  d o m i c i l e d  i n  t h e  

Naknek and K w ic h a k R i v e r  d r a i n a g e s .

XXV.

The f i s h  c a u g h t by t h e  c l a s s  o f  p e o p le  who q u a l i f y  

f o r  s u b s i s t e n c e  f i s h i n g  and f r o m  w h ic h  t h e  p l a i n t i f f s  

a r e  e x c lu d e d  a r e  f i s h  t o  w h ic h  t h e  p l a i n t i f f s  no lo n g e r  

have t h e  o p p o r t u n i t y  t o  c a t c h .  The B o a rd o f F i s h e r i e s  

r e g u l a t i o n s  r e s t r i c t  a h a r v e s t  o p p o r t u n i t y  o t h e r w i s e  a v a i l ­

a b l e  t o  t h e  p l a i n t i f f s .  The d im i n i s h e d  a v a i l a b i l i t y  o f  

f i s h  and t h e  o p p o r t u n i t y  t o  f i s h  f o r  th em  c o n s t i t u t e s  

an i n j u r y - i n - f a c t  t o  t h e  p l a i n t i f f s .

X XV I.

The s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  f o r  t h e  

N aknek and K w ic h a k R i v e r  d r a i n a g e s  a r e  n o t fo u n d e d  on 

a c o m p e l l i n g  s t a t e  i n t e r e s t  n o r even on a r a t i o n a l  b a s i s  

s i n c e  any d o m i c i l a r y  o f  t h e  a r e a  may q u a l i f y  f o r  a s u b s i s ­

t e n c e  p e r m i t  i r r e s p e c t i v e  o f  t h e i r  i n d i v i d u a l  e c o n om ic 

s t a t u s .  U nde r p r e s e n t  r e g u l a t i o n  t h e  o n l y  c r i t e r i a  f o r  

a l l o c a t i o n  o f  s u b s i s t e n c e  p e r m i t s  i n  Naknek and K w ic h a k
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P l a i n t i f f s  i n c o r p o r a t e  t h e  a l l e g a t i o n s  c o n t a i n e d
IJ

5 jj i n  p a r a g r a p h s  I  t h r o u g h  XV o f  t h e  F i r s t  Cause o f  A c t i o n

6 i! as th o u g h  f u l l y  s e t  f o r t h  h e r e in . .

X X V I I I .

T h a t t h e  B o a rd  o f  F i s h e r i e s  has p r o m u lg a t e d
I t

9 ;| r e g u l a t i o n s  f o r  t h e  t a k i n g  o f  s u b s i s t e n c e  f i s h  w i t h i n
j|

10 '; t h e  I l l i a m n a - L a k e  C l a r k  d r a i n a g e  a re a  (5 AAC C l . 3 0 0 - 0 1 . 3 4 5 ) ,  

a s u b d i s t r i c t  o f  B r i s t o l  Bay .

X X IX .

T h e re  a r e  no c r i t e r i a  f o r  t h e  i s s u a n c e  o f  s u b s i s ­

t e n c e  f i s h i n g  p e r m i t s  i n  t h e  I l l i a m n a - L a k e  C l a r k  a re a  

e x c e p t as s e t  f o r t h  i n  5 AAC 0 1 . 3 3 0 ( e )  w h ic h  p r o v i d e s  

i n  p a r t  t h a t  s u b s i s t e n c e  sa lm on p e r m i t s  f o r  t h e  I l l i a m n a - L a k e  

C l a r k  d r a i n a g e  a r e a  w i l l  be is s u e d  o n l y  t o  th o s e  p e r s o n s  

d o m i c i l e d  i n  t h e  I l l i a m n a - L a k e  C l a r k  d r a i n a g e s .

XXX.

The f i s h  c a u g h t by t h e  c l a s s  o f  p e o p le  who q u a l i f y  

f o r  s u b s i s t e n c e  f i s h i n g  and f r o m  w h ic h  t h e  p l a i n t i f f s  

a r e  e x c lu d e d  a r e  f i s h  t o  w h ic h  t h e  p l a i n t i f f s  no l o n g e r  

have t h e  o p p o r t u n i t y  t o  c a t c h .  The B o a rd o f  F i s h e r i e s  

r e g u l a t i o n s  r e s t r i c t  a h a r v e s t  o p p o r t u n i t y  o t h e r w i s e  a v a i l ­

a b l e  t o  t h e  p l a i n t i f f s .  The d im i n i s h e d  a v a i l a b i l i t y  o f  

f i s h  and t h e  o p p o r t u n i t y  t o  f i s h  f o r  them c o n s t i t u t e s  

an i n j u r y - i n - f a c t  t o  t h e  p l a i n t i f f s .

X X X I .

The s u b s i s t e n c e  f i s h i n g  r e g u l a t i o n s  f o r  t h e  

I l l i a m n a - L a k e  C l a r k  d r a i n a g e s  a r e  n o t fo u n d e d  on a c o m p e l l i n g  

s t a t  . i n t e r e s t  o r  e ve n on a r a t i o n a l  b a s i s  s i n c e  any d o m i c i l a r y
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o f  t h e  a re a  may q u a l i f y  f o r  a s u b s i s t e n c e  p e r m i t  i r r e s p e c t i v e  

o f  t h e i r  i n d i v i d u a l  e c o n om ic s t a t u s .  U nde r p r e s e n t r e g u ­

l a t i o n  t h e  o n l y  c r i t e r i a  f o r  a l l o c a t i o n  o f  a s u b s i s t e n c e  

p e r m i t  i n  t h e  I l l i a m n a - L a k e  C l a r k  d r a i n a g e  a re a  i s  g e o g r a p h ­

i c a l  r e s i d e n c e .

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

The r e g u l a t i o n s  r e f e r r e d  t o  i n  Causes o f  A c t i o n  

One t h r o u g h  F o u r w h ic h  d i s c r i m i n a t e  a g a i n s t  p l a i n t i f f s  

on t h e  b a s i s  o f  g e o g r a p h i c a l r e s i d e n c e  and t h e  a t t e m p t 

t o  j u s t i f y  such d i s c r i m i n a t i o n  u n d e r t h e  g u i s e  o f  s u b s i s t e n c e  

u se v i o l a . e s  p l a i n t i f f s '  c o n s t i t u t i o n a l  r i g h t s  i n  t h e  

f o l l o w i n g  r e s p e c t s :

A . The r e g u l a t i o n s  v i o l a t e  p l a i n t i f f s '  r i g h t s  

t o  due p ro c e s s  o f  lav / and e q u a l p r o t e c t i o n  u n d e r t h e  1 4 th  

Amendment t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

B . The r e g u l a t i o n s  v i o l a t e  p l a i n t i f f s '  r i g h t s

t o  due p ro c e s s  u n d e r S e c t i o n  7 , A r t i c l e  I  t o  t h e  C o n s t i t u t i o n

r ' (' >
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^ C. The r e g u l a t i o n s  v i o l a t e  S e c t i o n  2 o f  A r t i c l e  V I I I

f fa '7o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a . r*‘

  ,’D . The r e g u l a t i o n s  v i o l a t e  S e c t i o n  3 , A r t i c l e  V I I I

o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a , t

 The r e g u l a t i o n s  v i o l a t e  S e c t i o n  15 , A r t i c l e

V I I I  o f  t h e  - C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a .

F . The r e g u l a t i o n s  v i o l a t e  S e c t i o n  17 , A r t i c l e

V I I I  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a .

/
, G ./ The r e g u l a t i o n s  v i o l a t e  S e c t i o n  19 , A r t i c l e

I I  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a I  * e $ y f  i « *•)

The r e s u l t  o f  w h ic h  has ca u s e d i n j u r y  and damage 

t o  p l a i n t i f f s .

.
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WHEREFORE, p l a i n t i f f s  p r a y  as f o l l o w s :

1 . T h a t t h e  c o u r t  d e c l a r e  t h a t  t h e  r e s i d e n c y  

r e g u l a t i o n s  r e f e r r e d  t o  i n  Causes o f  A c t i o n  One t h r o u g h  

F o u r be d e c la r e d  i n  v i o l a t i o n  o f  t h e  C o n s t i t u t i o n  o f  t h e  

U n i t e d  S t a t e s  and t h e  S t a t e  o f  A la s k a  and t h a t  t h i s  c o u r t  

i s s u e  a p p r o p r i a t e  o r d e r s .

2 . T h a t t h e  c o u r t  r e s t r a i n  d e f e n d a n t s  f r o m  

c o n d u c t i n g  t h e  N e l c h in a  C a r ib o u  H un t d e s c r i b e d  i n  t h e  

Second Cause o f  A c t i o n  u n t i l  su c h t im e  as t h e  B o a rd o f  

Game p ro m u lg a t e s  a p p r o p r i a t e  r e g u l a t i o n s  c o n s i s t e n t  w i t h  

t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A la s k a .

3. T h a t p l a i n t i f f s  be aw a rd e d t h e i r  c o s t s  f o r  

m a i n t a i n i n g  t h i s  a c t i o n  i n c l u d i n g  a r e a s o n a b le  a t t o r n e y ' s  

fee .

4. F o r su ch o t h e r  and f u r t h e r  r e l i e f  as t h e  

c o u r t  deems p r o p e r .

DATED t h i s  2 7 th  day o f  J u l y ,  1983 .

DAVID B. RUSKIN
A t t o r n e y  f o r  P l a i n t i f f s

By - D  'b --------------
D a v id  B. R u s k in

CERTIFICATE OF SERVICE

The u n d e r s ig n e d  h e r e b y  c e r t i ­
f i e s  t h a t  on t h e  2 7 th  day 
o f  J u l y ,  1983 , a t r u e  and 
c o r r e c t  co p y o f t h e  f o r e g o i n g  
was s e r v e d  by m a i l  on t h e  
f o l l o w i n g  a t t o r n e y s :

L a r r i  S p e n g ie r and Den M i t c h e l l



COOK INLET MANAGEMENT AREA SUBSISTENCE 

FISHERY REPORT’ 1972

A. G en era l I n f o r m a t i o n

1.  D e s c r i p t i o n  o f  A r e a : The Cook I n l e t  a r e a  i r ' l udes  

a l l  w a t e r s  o f  Al aska  i n  Cook I n l e t  and R e s u r r e c t i o n  

Bay n o r t h  o f  Cape Douglas  and w e s t  o f  Cape F a i r f i e l d ,  

i n c l u d i n g  t h e  Ba r r e n  I s l a n d s .  ( F i g u r e  1)

2.  S p e c i e s  U t i l i z e d : Al l  f i v e  s p e c i e s  o f  p a c i f i c  s a l ­

mon a r e  u t i l i z e d  i n  t h e  Cook I n l e t  a r e a .  S i nc e  1962 

cohos have made up 66 p e r c e n t  o f  the  s u b s i s t e n c e  c a t c h ,  

re d s  20 D e r c e n t ,  p i nks  8 ^ ,  chums l)%, and k i nos  0 . 2ta n INK

p e r c e n t .  ( Tab l e  1) King c r a b ,  t a n n e r  c r a b ,  dung en ess  

c r a b ,  s h r i m p ,  s m e l t ,  h e r r i n g ,  b o t t om f i s h ,  and clams 

a r e  a l s o  u t i l i z e d  f o r  s u b s i s t e n c e  p u r p o s e s .  However ,  

few r e c o rd s  a re  a v a i l a b l e  on d e g re e  o f  u t i l i z a t i o n .
: i t u

^  a c t u a ^ t y  ^  i s  ,,a rd  d a ^ ne c o n s t i t u t e s  

v . " s p o r t  f i s h i n g "  and wha t  c o n s t i t u t e s  " s u b s i s t e n c e

f i s h i n g "  -'or th e  above l i s t e d  s p c -c ie s .

* • '•  Ecoromi c Condi t i o n s : No f i g u r e s  a r e  a v a i l a b l e  on t he

u e r a y e  income o f  t h o s e  a p p l y i n g  f o r  s u b s i s t e n c e  p e r ­

mits in th e  Cook I n l e t  a r e a .  I t  i s  t he  p e r s o n a l  o p i n ­

ion o f  the a r e a  management  b i o l o g i s t  t h a t  l e s s  t ha n  f i v e

mi,    ii i - ~ i ii i [■" ■ — — ii i 1 1 r '   w'TTy
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T A B L E  I

coo.-c t :::l f.t  s u b s i s t e n c e  c .A T C U  Oi7 S A L M O N , 1962- 1971

Y E A R

NO.

P E R M I T S

D I D  N O T  

R E P L Y i:,'.:cs R E D S CO! 10 CliUM P INK T O T A L

1962 192 13 45 7 7 0 3 5 7 4 391 417 5 1 9 7

1963 229 13 29 3 5 9 2 5 1 0 4 2 4 447 4 2 6 9

1 9 6 4 191 3 -- 3 93 2 4 6 3 207 2 OS 3 4 3 1

1 965 190 28 -- 4 S 4 2 1 0 9 235 49 2 9 2 7

1966 3 30 29 S 165 6 3 5 3 3 356 5 9 3 • 6 1 5 1

1967 375 42 4 S 6 3 3 1 0 5 213 73 4 2 5 S

1 963 3S6 54 10 1 009 4 2 0 1 236 1170 6 6 2 6

1969 4 47 52 -- 1 5 1 8 2 0 1 1 94 63 3 6 9 1

1 9 7 0 4 49 42 3 • 1 2 1 8 3 371 152 4 3 8 5 1S2

197 1 16S 35 2 23 1697 7 4 4 1773

T O T A L S 2,957 31 6 101 c, 793 23,5 74 2,365 3,672 43,505

“LRCII.Tf 100.0 10.7 0.2 2 0 . 2 6 5 . 7 5 . 4 8.4 100.0

t
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or ten percent of the subsistence fishing in tiif. 

area is carried out by persons in such financial 

positions that they actually have a legitimate need 

of the resource harvested in ardor to subsist. l!ie 

type of subsistence fishing found in the Cook Inlet 

area could more appropriately be classified as 

recreational or supplemental fishing. Many people 

regard it as a form of sport fishing in which they 

not only derive recreational benefits but at the 

same time supplement their food stocks. Some 

people in the Cook Inlet area, natives and whites 

alike, because of eithc' need or personal preference, 

are trying to maintain a "live-off-the land" life 

style. To these few, "subsist.nee" fishing may fall 

into a need category and may play en important part 

in their means of existing.

History of Fishery

1. Methods of Fishing: A variety of subsistence fishing

methods are used in the Cook Inlet area, as it is a 

.-. multi-species utilization area.

a.’ Salmon: Set nets, seines and drift nets are

. .currently usc-d with set nets accounting for abcut 

_95 percent of the effort. Since statehood, all 

subsistence salmon fishing has been in conformance



ii?”

areas open and methods used have been icenti-
- • /'  -

with co::«::3rcia 1 regu Lions end, therefore,

cal to those in con.nercial fisiir.g. Prior

to statehood, much of the subsistence fishing
— ■— — rn̂ dmmm̂ m «■ ........................................................  t  ..............— M C

took place in salmon spawning streams with gear
I i. ■■ ■■ m — —  —  r ~ .  — E W B I ill ■

ranging fron hook and line to gill nets. Snagging
■ m ----------- - " "  1 — — - i _ i- i ~ i ~ n i ----------- 1-----1-----r*~

was one of the more popular methods.

b. Shellfish: King crab, tanner crab, dungoness crab 

and shrimp are taken with various forms of pots. 

Most fishing takes place at or neur the small boat 

harbors of llomer and Seward. Clams for subsistence 

are taken by use of a clam shovel. The methods 

currently used for' taking shellfis" 'oecies for 

subsistence purposes do not differ appreciably 

from tiiose used prior to statehood.

c. Smelt: Eolh bill nets and dip nets have been used

in the Cock Inlet area for taking smelt, however,

in 1972 dip nets became illegal gear for taking 

smelt in the waters of the Kenai Peninsula. A

limited amount of head and line snagging for smelt

also exists.

-6-
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v;i tl. co::-::arcia 1 regulations and, therefore, 

areas open and methods used have been identi­

cal to those in commercial fishing. Prior 

to statehood, much of the subsistence fishing
— — — — —■■** ■ i — ■  ................... .. — — r

took place'in salmon spawning streams with gear
I j ^i i ■■ mu ■■■!—  w —  i ■ ■  ii i —............ ... mi Mm m i— ii; i in i m  i i i ir

ranging from hook end line to gill nets. Snagging *\   — .. .. |  r _ .  -m-u , -      *■

was one of the more popular methods.

b. Shellfish: King crab, tanner crab, dungoness crab

and shrimp are taken with various forms of pots. 

Most fishing takes place at or near the small boat 

harbors of Homer and Seward. Clams for subsistence 

are taken by use of a clam shovel. The methods 

currently used for taking shellfish species for 

subsistence purposes do not differ appreciably 

from those used prior to statehood.

c. Smelt: Eoln bill nets and dip nets have been used

in the Cock Inlet area for taking smelt, however,

in 1972 dip nets became illegal gear for taking 

smelt in the waters of the Kenai Peninsula. A

limited amount of hood and line snagging for smelt

also exists.

-6-



d. Freshwater species: The gear most cor.;..only

utilized for freshwater species is small 

mesh gill nets and seines. In the past, fish- 

wheels and dip nets have also been used in fresh­

water.

Catches and Fishing Effort

a. Salmon: Salmon fishing is the only subsistence

fishing for which reliable catch and effort data 

exists and this data covers from 1952 to 1971 only. 

During these years, a total of 2,957 subsistence 

permits were issued and all but 316 were returned.

The total reported salmon catch from 1962 to 1971

is as follows: 101 kings, 8,793 reds, 28,574 cohos,

2,355 chums, 3,672 pinks, for a total of 43,505 salmon.
jmmrn n  i « n » i i i

The nu«.ber of permits issued and the total catch 

by species appears in Table 1 and is depicted in 

graphic form in Figure 2.

b. Smelt: Catch data on smelt is only available

for the past two seasons. In 1971, there were 

1,38; smelt reported taken and in 1972, the re-

• ported catch was 8,542. Most effort has taken 

place along the western shoreline of the I'.enai 

Peninsula and around Turnagin Arm.
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The number of permits issued by year since 1969 

appear below:

Year Salt Water . Kenai River Total

1969 150 194 344

1970 157 393 550

1971 92 * 92

1972 160 * 160

] *Smelt permits not required for Kenai River.

Shellfish: No permits are required for taking

shellfish and, therefore, no records are availa­

ble on effort or catch. Most effort occurs in
§
J Kachemak and Resurrection Bays.

d. Freshwater species: Relatively few permits have

been requested for taking freshwater s)ecics and 

most of these have been for Lake Louise and Tyone

j Lakes. Whitefish comprise about 90 percent of the

4- catch.
vT
* 3. Management Regulations: The following is a history of

| subsistence regulations in Cook Inlet ■'rom 1943 to
k

1972.

■ 1942 through 1950

\  No mention made in Cook Inlet section of commercial
.T

fisheries regalations.

- 8 -



^ F i r s t  m e n t i o n  i n  c o m m e r c i a l  r e g u l a t i o n s .
■ ik & \' •
'-& V / R e q u i r e d  n o t i f i c a t i o n  o f  i n t e n t i o n  t o  t a k e  s a l m o n

•V-- ' ■
^ o r  P e r s o n a l  u s e ,  w i t h  s t a t e m e n t  o f  t y p e  o f  g e a r  

t o be u s e d ,  a r e a ,  t i m e ,  n u m b e r  o f  f i s h  t o  be t a k e nHSt . •> '

■£ •}• and intended disposition of fish taken.
& b '

Fish, Ship, and Campbell ar.d Cottonwood

I1 Creeks closed to subsistence fishing.
V
fr 1952

tA
•a
f*

£

t

IIo intc-n: to take notification required. More 

streams closed, including all tributaries to Knik 

Arm, Willow Creek (tributary to Susitna), Campbell

| Creek, and all streams and iaf.es of Kenai Peninsula
•r

P that are tributary to Cook Inlet: Provided this

s.̂a ̂  n0 aPP ̂ y * 0 fishing with^od^jKw^ 

f o r  p e r s o n a l  j  s e .

(Apparently this was the first time many Cockirf■H

* Inlet streams were closed to use of nets for personal
w .

use of fish.)

| v .  . 1953

£•. Above regulations same, plus added stipulation

If -that no personal use fishing allowed within SCO feet53 - .
jt - t
* • . of weirs and loJders. Snagging was prohibited for

the first time.
£ V

*

•r:: . •••-•
? i: . : ■

.?,v. •• •

•' • / -g-
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«
' Also, pcrsona 1 use fishing prohibited within

500 yards of all other streams or lakes except with 

hand rod, hook and line. Say limit two (2) per day 

per person.

And subject to laws regulating commercial fish­

ing 48 hours tefore and continuing 4C hours after 

each fishing period. Except for fall season and/or 

place greater than 25 miles from waters open to 

commercial fishing. . .

And in Knik Arm where 15 fathom set nets, 100 

yards apart, shall be operated prior to August 6,

only during hours open to commercial fishing in the

? northern district.
. j  . « n  ' '■ i — — — —

1 954

Same as 1953 with additional sections that. . . 

Commercial gear may be used for personal fishing 

during any fall season. . .

Fishing allowed in Turn a gain Arm east of a line
■■■ ■ P  ■  I I  — — — — ■ B K T I- l  I ■ I I . W H H C — — — a a — — M —

between Hope and Indian, and. . .

Fishing allowed more than 5 miles upstre.rc

 ̂ from tidewater on all streams and lakes of Cel
\
T Inlc-t drainage South and West of the Susitna ! iver

or South of town of iiomer.
*
?
K
*•*

iy•i
t-
k •.

-  1 r •e • I w -
V ;;;. i ; . i h b »  iu jj» i m n w   .... .....................................................
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< G e n e r a l  r e g u l a t i o n  S a n d .  .t "*
S

2_S_5_5

Cook Inlet regulations same as 1954.
*
I

' 1955v • ----

| Same as 1955 with aeJcd restrictions. . .

| Closed Kenai & Russian Rivers within 30C yards
> * 
t of their confluence (this to 'Sportsmen').

j Rod and line. . . limited take to two (2)
<
| salmon over 16 inches, per person per day.

} 1957

i General regulations samp as i 956.
41
; Cook Inlet about same except for limit on take
ft

by rod and line fishermen ('. .not to exceed 10 

) inches'. . per person per day ty hook and line, and

not more than two (2) may axce:-d 16 inches').

1958

General same as 1957 plus. .

A A series of regulations dt/ised to try to curb
*
| snagging. . including limiting . i >e hooks and muk-

~ ing it illegal to use weights with multiple hooks.

s C o o k I n 1 e x. sr.i e u s 1 9 5 7.

6 J i l l
7 .
i- General same as 195S
*

%C



Cook Inlet--added restrictions that. . .per­

sonal use fishing be allowed in the main stem of 

the Susitna River above the town of Alexander. . 

with nets less than 30 feet and more than 100 

yards from any other set net and from tributary 

streams-- and identified with name and address of 

owner.

And personal use fishing must be done in 'con- 

fcnuance with commercial regulations (This closed 

Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above 

ff̂ rfcers placed from 3 to 5 miles up from mouth 

(•’r.chor, Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow 

Creek and Montana Creek. . And. . allowed 30 yards 

of set nets for use in Knik Arm after August 9, 

also Fish Creek closed July 21 (snaggers harrassing 

red run).

1HO
General same as 1959.

on Northwest shore Knik Arm. . wi).h nets 90 feet 

or less and more than 500 yards from terminus of any
i— — — — — a— M — B B S S w 55 ^ — ^ — mmmmmmrni l l  I ? B S B C B O P—

nlvon stream. . and conform to commercial open per­

iod; in-northern district. . and identified with name 

:r.d address of owner.

-12-



G e n e r a l  s a m e  as  1 9 6 0 .
<

*¥\
%«
\

* Cook Inlet added open fishing season on clams,

I crabs, and bottomfish. .all in conformance with

commercial regulations.

Salmon for subsistence was broken into dis­

tricts. . . apparently tins did away with fishing
jt
4 in main stem of Susitna River above Alexancer (see

* subsistence reaulations for Northern district 1961).
7

I  1962
kfe
f General rc-eulations added rcstrictions--person-v

' • al use fishing must be done b> permit only, issued
Y

j. by commissioner. . . limited subsistence catch to

| individual regional regulations,
r
) Cooklnlet —  s a m e a s 13 6i.*

I 1363
I

’ General recu 1 a ti ons - -new re ju 1 a ti on-- f i sh other
4 m W
£•

 ̂ • . than salmon may be taken at any time in any area
A
’t
{ of state by a n y method except ty use of explosives
v
? ‘ ‘ or chemicals, except as hereinafter provided or as
T

provided in the Sport Fishing Regulations of the 

Department.

: Cook In1ct--same as 1962.

* t .'
V
r.

f -f

1

I
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1964

} '

j
\
4*fi .
r*« . v
s:iw
\
t
r

£ •

V .
V ir

General same as 1963.

Cook Inlet--new regulation--must have permit 

for salmor. and all catches by species, location 

and date of catch must be reported. Freshwa\er 

species except for trout, grayling, and char may 

be taken for subsistence purposes via permit and 

these permits be issued by commissioner or his- 

representative whan deemed warranted.

Also not more than 50 salmon be taken per 

permit and subsistence fishing is prohibited in 

any area closed to commercial fishing except for 

parts of Knik Arm.

And all districts with exception of Outer 

district, must have name and address of owner on 

fishing gear. The Outer district regulations were 

amended to conform -with cormercia 1 regulations.

Another Cook Inlet regulation was amended-- 

sports fishing licenses required for clams and/or 

bottom fish and crab pot floats will contain the 

name of owner. IIo sex or size limitations on :rab. 

196 5 thro a h 1 9 6 9

Outside of minor amendments and a few cha iges 

in regulations in the different fishing distri ts, 

personal use fishing regulations are about the same 

for that period from 1965 to 1969.



Restrictions:

(a) Subsistence fishermen taking herring 

and smelt in the Kenai River must be physically 

present at all times said net is being fishc-d.

(b) A sports fishing license is required 

when bottom fish are taken with fishing rod and 

line.

(c) A sports fishing license is required 

for the digging of razor clams.

Size Limits: There are no size or sex limi­

tations on crab.

1970

Cook Inlet--new regulations--

Salmon - The subsistence fishery on the North­

west of Knik Arn was deleted.

Smelt - In the Kenai River the length of gill

nets may not exceed 20 feet in lefifth.
Smelt may be taken in that portion of the Kenai 

River from its mouth upstream to the Soldotna bridge

from April 1 through May 31.

Cook In l e t - -new regu l a t i ons - -

-15-
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Cook Ini et —  nevi regu 1 a t i on s - - Sme 11 - Dip nets 

ray not be used for taking smelt in the waters of 

the Kenai Peninsula.

V{*

•*v iJ
' * < v j  V*

•  i v i  •

•

■:m w .  ■

\ * 4 m *

r i> ?r*5lem Areas

1. Northwest Shore Knik Arm: This area is no 1 or.ger

a problem as it was closed to subsistence fishing 

in 15 71. The number of permits issued for tins

• J  * •  . e

•••

'P :* ]$ r-S y :•gA^rcC. . i-
.... •• /Sy* Z J; *• *

* • • ■Ttfv k. •*

•idafeft..

tlSSWMli- ■? ■ 
£ f e * p & - ; ■

■Afv‘ ■JKvr*:; . .
. ‘ .a  ' •*V.v -•

area had increased during the mid-cO's to a level 
• . ■ ■ ■ 1 1 ■--- ~
cf 290 during the last two years of the fishery.

(1965 and 1970) The reported catch during this 

per'ed averaged 3,300 salmon (Table 2). The main 

justification for closing this area was the declin­

ing red salir.on escapements into Fish Creek which 

reached a low of 6,233 in 1969.

I . Mud Gay: The problem here appears to be over,

’utilization of available fishing space rather 

than over-utilization of the resource. Commercial 

fishing, sports fishing, and subsistence fishing 

' all take place in this rather confined area of 

Kjchcmak Gay along the northeast side of the iiomer 

-pit. Peak utilization occurs in ir.i d to late August 

when approxima tel y 10 seine fishermen, 50 subsistence 

fishermen and several hundred sports fishermen fish

•M• ,?gi **V‘s\r~r'- **

’ x s j s t f c & r :
$ ® v V  '

■■■
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TABLE 2

■•!**«* • ' Vi*#r •*' • /.•"*  v- •

COOK INLET SUBSISTENCE SALMON FISHERY 
Permits Issued and Total Salmon Catch By District, 1967 - 1972

1r
J

NORTHERN-^
NORTH and 

SOUTH CENTRAL 10UTHERN EASTERN

YEAR Permi ts
Tota 1 
Catch Permits

Tota 1 
Catch Permi ts

To ta 1 
Ca tch P e rm i t s

To ta 1 
Ca tch

1967 218 2,947 13 119 51 94 2 91 262

1963 276 5,395 30 303 79 953

1969 290 1 ,563 40 400 85 1 ,06 7 32 92 9

1570 290 . 3 ,448 45 206 78 1 ,386 36 181

1971 9 10 28 130 112 1 ,618 1 9 7

1972 9 1/ 5 y 151 2/ 5 2/

Northern district represents Northwest shore at Knik Arm

2 /
- Catch data not available for 1972.

r n



this area. The main species being sought are sil- 

ver salmon and the subsistence catch has averaged 

about 1,000 since 1957. The co:r«r.Grcial catch in 

the Southern district has averaged 2,300 silvers 

since 1957 and an estimated 50 percent of these 

have been taren from Mud Bay proper. Sports har­

vest figures are not available, however, the aver­

age catch sine 1957 would probably not exceed £00 

fish. Coiiirr.ercia 1 and subsistence harvest figures 

indicate no decline in abundance of silver stocks 

in Mud Bay. A tagging study in 1970 indicated

r the silver stocks of Mud Bay were mostly local
£
£ stocks bound for upper Kacheinak 3ay and escapement

| indices in this area have been consistent in recent

| . years.

| ,

£ Although there is no bicloqical justification for■v*
*
| closing Mud Bay, the time has perhaps con.e for
%
* closing a portion of Mud Bay to cor.iiiercial and sub- 
v
5 sistence fishing because of user-group conflicts.
I
5
S For the last several years proposals have been sub-
r

' mitted to the Board of Fish and Game ..skirg for either

1| complete or partial closures of Mud Bay. The commar-
/•
.•$. cial fish staff has always opposed those closures

£• on the basis that no biological justification exists.
y
t

■ t .

itn :*
j*

. b. . .>
->$:• -18-
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Because o f the increasing sports fish utilization 

there will be a public proposal submitted to the 

Board of Fish and Game at the November mao ting by 

a Homer commercial fisherman which will ask for 

a partial closure of the Mud Bay area. The comm­

ercial staff intends to support' this proposal.

3. She!1 fish: Another potential problem is the crab

and shrimp pot fisheries which have developed tre­

mendously in the last few years. A considerable 

volume of gear is being fished in the immediate 

vicinity ol the Homur small bô t harbor and again, 

rather than over-utilization o: the resource, the 

main problem is over-utilization of 3rea. Gear is 

so concentrated in this one area that navigation has 

been hindered. A regulation may be necessary in the 

near future to close a section of the boy in the 

immediate vicinity of the sa:all coat harbor entrance.

Recoirmendati ons :

It is the personal opinion of the area biologist that a 

need exists for subsistence filling in Cocl Inlet and that 

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti­

mate need to subsistence fish shoulJ not be denied this right 

just because the fishery lias become recroationally oriented.



Perhaps a foe could be placed on a subsistence pei.iiit 

or license. Tin's might tend to eliminate some of those 

who are participaling more for recreation than need 

and yet keep the regulation constitutional. For those 

who could show need, through an application for a 

waiver on the license fee, a special free permit would 

be granted. A maximum income level would be established 

similar to that used in the Food Stamp Prcgram and those 

falling below the established level would be eligible for 

the free permit. These measures would probably reduce 

subsistence fishing by 75 percent in the Cook Inlet area 

and subsistence fishing would again conform with tie true 

meaning of subsistence.

• *

i t .
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APPENDIX

’• * of the Cook In le t : S u b s l , , . „ „  Fishery

In s t ru c t io n s  of 1972.



CCOK.IirLET .SlTESISTENCE.SAUiOH FISHERY, 1972
» *•*

Salmon may ba tr.ken fo r subs is tence purposes under a u th o r i t y  o f a pe rm it which m y 
t ' i ob ta ined from the lo c a l re p re s e n ta t iv e o f the department.

Each subs is tence fisherman ta k in g salmon s h a l l keep accura te records o f the ca tch 
invo lved , by spec ies , lo c a t io n  caught, date o f ca tch , end o th e r such in fo rm a t io n S3 
the department nay re q u i re .

Salmon may be taken fo r subs is tence purposes on ly by re s i d e n ts .

I d e n t i f i c a t i o n  o f f is h in g  gear s h a l l co n s is t o f the name and address o f the cv:ncr 
and the number o f h is subs is tence pe rm it .

Hot r.ore than 50 salmon nay be taken under the a u th o r i t y  o f a su b s is t :ncc p e rm it .

Only one salmon subs is tence perm it w i l l  be issued to each person du r ing a year,

A act g i l l  net s h e l l not be longe r than 35 fathoms in  leng th and 45 r.;.;hea in  dep th .

The ope ra t io n o f each se t g i l l  ne t s h a l l be performed o r ass is te d by tho fiohorman 
in whose name i t  is  re g is te re d .

Ho pa r t o f a se t g i l l  net may be placed or operated w i t h in  600 fe e t o f any p o r t o f
another se t g i l l  n e t .

FISUIK3 SEASONS:

iiORTRERW DISTRICT: from 6-00 a.m. J u ly  °1 u n t i l  6:00 a.ra. September 20 dur ing open
commercial f is h in g  p f r io d s in  conformance w i th  a l l  commercial 
re g u la t io n s .

RGRTH £t SOUTH CENTRAL DISTRICTS: from £ 00 a.m. August 18 du r in g open commercial
f i s h in g  per iods in  conformance w ; th  a l l  commercial re g u la t io n s .

SOUTHERN DISTRICT: from 6 00 a.m. August 10 du r in g cpcn commercial f is h in g  periodn
j in  conformance w i th  a l l  commercial re g u la t io n s EECEFT tha t se t

g i l l  nets may be used in any beach area open to commercial 
salmon f i s h in g .

i CUTER DISTRICT: in  conformance w i th  commercial re g u la t io n s .
\ 'f
' EASTERN DISTRICT: from June 1 through June ~0 du r ' i ig open commercial f is h in g  p o r io
i in  conformance w i th  a l l  ccr.-.-.arcial re g u la t io n s EHCE?f th a t so t

g i l l  nets nv.y be used in any beach area open to commorcinl
j. salmon f is h in g .
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