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LAV CHFICES OF

ALASKA LEGAL SERVICES CORPORATION
ADVINISTRATIVE AND STATEMCE CFFICE
550 WEST OW AB\E, SUITE 300
ANCHORAGE, ALASKA 99501
Blehoe @) 26-622

January 13, 1986

Senator Arliss Sturgulewski
Alaska State Legislature
Pouch V (s 31WJ)

Juneau, Alaska 99811

Re:  No Need For Action On Subsistence Bills
Dear Senator Sturgullewski:

You are no doubt under pressure to arvend the state subsistence law passed iIn
1978. This pressure stems in significant part fron those who represent rural
interests In the State of Alaska and who believe that the subsistence law must
be arended in order to protect rural residents.

As lawers with a long history of representing rural Alaskans, we strongly
disagree with this position. After extensive legal analysis, we conclude that
the State"s law Is not broken and, therefore, needs no fixing. What iIs needed
IS an effective administrative implementation of existing lav. We suggest that
the Boards of Fish anu Game have totally and completely failed t implement the
state subsistence priority, and that this adninistrative inaction is the cause
of the existing problem with respect to the subsistence preference.

We have enclosed a copy of a friend of the court brief which we submitted In a
case now pending before the Alaska Supreme Court. The case is nared Eluska. It
will help decide what the existing Alaska Statutes say about the subsistence
priority. It will soon be decided. On December 5, 1985, the Alaska Supreme
Court entered an order granting the Department of Law an expedited decision. By
granting the motion, the court indicated that it will probably decide Huska
within the next few months.

The brief sets forth our legal opinion as t the serious errors and omissions
made by the State Boards of Fish and Game when they attempted to implement the
subsistence priority. As set out by the brief, the implementation has been
remarkably glacial and grudging. We believe the Boards of Fish and Game have
been violating both state law and federal law regarding the subsistence
priorities since the laxs were enacted. Consistently refusing to give a readl
priority to real subsistence users, the Boards have attempted to Impose
arbitrary, unreasonable, Inappropriate, and often downright silly ud irrelevant
restrictions upon true subsistence users. To cover up this administrative
malfeasance, the Boards are now trying to have the Department of Law obscure
simple issues In high-sounding lawyers® jargon.

To us, the facts are plain. The Boards of Fish and Game have refused to
implement the law that you passed in 19/8. Now, asthe courts force themto
implement 1t, they are disingenuously claiming thatyou must now amend thatlaw.
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Our basic position is that you should do nothing, and that the Boards of
Fish and Game must be made to finally implement the subsistence priority

passed In 1978.

In this regard, we should like to conment on a recent letter sent by
Assistant Secretary of the Interior Bill Hom to Governor Sheffield. In
this letter, dated September 23, 1985, Mr. Hom asserts that the recent
Alaska Supreme Court decision In Madison places the State iIn a position of
not complying with Title VII1 of the Alaska National Interest Lands
Conservation Act (the 1980 federal subsistence law). We believe that Mr.
Hom"s letter is totally wrong. The Madison decision does not place the
State iIn a position of non-ccmpliance with federal law, for it merely adds
an additional distinction which is not prohibited by federal statute.

The Conservation Act establishes a program of '‘cooperative federalism.™
Under this program, the State of Alaska can manage subsistence uses of fish
and wildlife pursuant to "laws of general applicability” so long as they
afford subsistence users the preference given to them by the Congress of the
United States. Whille the preference required by Congress is limited to
"rural Alaska residents," nothing in the federal law purports to prohibit
the State from giving a preference to subsistence users who might not
properly be classified as "rural residents” so long as rural subsistence
users are fully protected. Indeed, section 815(3) of the Conservation Act
makes abundantly clear that once rural subsistence users are protected
Congress intended to vest the State with broad discretion in allocating uses
amnong other users. This permits the State to extend the subsistence
preference to "urban' subsistence users so long as "'rural'’ subsistence users
have been given the priority to which they are entitled.

The simple notion that the State can accord "‘urban’ subsistence users a
preference has previously been endorsed by Mr. Hom himself. Former
Secretary of the Interior Janes X Watt, by letter of February 25, 1932,
informed the State of Alaska that it could protect "‘urban™ subsistence users
so long as the State extended top priority to "rural” subsistence users. A
few weeks later, Mr. Bill Hom, then Deputy Undersecretary, appeared before
the Joint Boards of Fish and Game and carried the same message. At that
hearing, he unequivocally declared that the Boards of Fish and Game could
extend the subsistence priority to "urban” subsistence users so long as they
accorded first priority to "rural’ subsistence users.

The Boards of Fish and Game declined the iInvitation given to them by both
the Secretary of the Interior and his Undersecretary. Expressly deciding
that they would not abide by your decision to accord a subsistence priority
to all true subsistence users, “‘rural’” or not, the Boards simply amended the
statute through the administrative process by declaring that "urban'
subsistence users would not be given a preference. As the Alaska Supreme
Court found, the Boards of Fish and Game violated the clear intent of the
act you passed in 1978 when it took this action. We believe the Boards
should be taken to task for their wrongful ways. They should not be allonved
to arend the law to suit their fancy.

We therefore urge that you take no action on a subsistence bill. The
clients we represent on this issue are for the most part
rural subsistence users, most of whcm are Native. As the law

firms which have represented more individuals and groups
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on more subsistence issues than any other firm or firms in the state, we do not
believe that the Interests of our clients are compromised by the present law.

We believe that our clients 1 interests are significantly and continually
compromised by the refusal of the Boards of Fish and Gare to accord them the
subsistence priority to which they are accorded under both state and federal

lav. Amendiny the statute along the lines suggested by Govermor Sheffield would
merely exacerbate the probl en and obscure the true difficulties that rural
Alaskans face In tryiny to force the Boards of Fish and Gare to give them a true
subsistence priority. We urye you to study the enclosed brief and reach your
o independent conclusion as to whether the state subsistence law needs
arendiny, totally and copl etely confident that your independent review will

lead to the conclusion that the current law need not oe amended and that those
who would pressure you into taking precipitous action are mistaken.

Thank you for your consideration.

Sincerely,

HI ckerson Donald S. Cooper -
Executive Lirector Chief Counsel
Alaska Legal Services Corporation Alaska Legal Services Corporation
Lamrence A. Aschenbrenner Robert T. Anderson
Directing Attormey Staff Attormey
rative Arerican Riyhts Fund Native Arerican Riyhts Fund

ac:  Assistant Secretary of the Interior William P. Hom
Governor Bill Sheffield
Alaska Congressional Delegation
Chairman, United States Senate Energy Committee
Chairman, United States House Interior Committee

These cases include, inter alia: Garbell v. Clark, 746 F.2d 672 (Oth
Cir. 1984); Gambell v. Hodel, 774 F.2d 1414 (Gth Cir. 1985); Kunaknana v. Clark,
742 F.2d 1146 (Oth Cir. 1984); Bobby v. Alaska, D. Alaska Civil No. A34-544.
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Matter of the Petition

Alaska Federation of Natives

Proposing the Adoption of a Regulation

Notifying The Public That the State

of Alaska Has Not Enacted Laws of

General Applicability W hich Satisfy

the Requirements of Section 805 (d) of

the Alaska N ational Interest Lands

Conservation Act.

PETITION

INTERIOR

COMES NOW the Alaska Federation of N atives and pursuant
to 5 U.S.C. 553 (e) and 43 C.F.R. 14.1 et seq. requests the United
States Department of the Interior to adopt and publish the follow!
regulation in. the Federal Register:

NOTICE

N otice is hereby given that the Secretary of
Lne Interior has determined that the State of
Alaska has not enacted and implemented laws
of general applicability which are con;;istent
with and w hich provide for the defini cion,
preference, and participation specified in,
sections 803, 804 and 805 of the Alaska Nati'onal
Interest Lands Conservation Act (ANILCA), Pub. L. No.
96-487 (1980). Until such time as the State enacts
laws of general applicability w hich satisfy the
requirements of section 805 (d), the taking of fish
stocks and wildlife populations which are the subiject
of subsistence uses as that term is defined in section
803 shall be regulated by the Alaska Board cf Fisheries
and Alaska Board of Game pursuant to sections 803
and 804 of ANILCA.

A. THE ALASKA FEDERATION OF NATIVES 1S AN
INTERESTED PERSON WITHIN THE MEANING OF
5 U.S.C. 553 (e).

The Alaska Federation of N atives (AFN) is the statew ide
Native organization organized to advance the cultural, social,
health and economic well-being of Alaska Natives resident within
the State of Alaska. Each of the twelve regional corporations

established by the Alaska N ative Claims

and each of the twelve N ative regional

w hich

provide health, social and other

n

S

Settlement

onprofit

ervices

Act (ANCSA)

associations

to

Alaska

fiiatives



residing within each of the twelve regions are members of AFN
AFN and its member organizations represent the totality of the
over 60,000 Alaska Natives resident within the State of Alaska.
Alaska Natives w ho reside in subsistence dependent rural i
communities and areas throughout the state, including such com - .
|
munities and areas as the Copper River drainage, Lime Village,
1
the N ative Village of Tyonek, English Bay and Port Graham (to
list only a few examples) are shareholders or members of corporations
and nonprofit associations which are members of AFN For many .
years, AFN has actively represented the interests of Alaska
1
Natives who are shareholders or members of its member corporations
and nonprofit associations to ensure that the taking of fish _
1
stocks and wildlife populations in Alaska is regulated in a
manner which protects the health of such stocks and populations
in a manner consistent with sustained yield principles and w hich
affords Alaska N atives and other persons who reside in rural

subsistence dependent communities and areas a re

asonable opportunity
o)yp®

to take such stocks and populations for their sustenance. .
I-
1
I'n the latter regard, AFN has supported the enactment of
statutes, including *ut not limited to Title Vil of the Alaska
N ational Interest Lands Conservation Act (ANILCA), and the adoption

of regulations intended to protect harvest opportunities by
Alaskans who reside in rural communities and areas in w hich
the taking of fish stocks and wildlife populations for personal
and family consumption is a significant characteristic of the
economy of the community or area from unfair and numerically
overwhelming competition from persons seeking to harvest the
same stocks and populations for commercial, sport, trophy and
other uses.

AFN is an interested party within the meaning of
5 U.s.C 553 (e).



B. THE NOTICE WHICH THIS PETITION REQUESTS THE
DEPARTMENT OF THE INTERIOR TO ADOPT AND
PUBLISH IS A "RULE" AS DEFINED I'N THE
ADMINISTRATIVE PROCEDURE ACT.

The purpose of this petition is to request the Department
of the Interior to publish a statement from the Department of
particular applicability to, and intended to have a future effect
upon, the regulation of the taking of fish stocks and wildlife
populations in Alaska and the implementation and interpretation
of T itle Vil of ANILCA. Consequently, the requested notice
is a “rule™ as defined by 5 U.s.C. 551 (A).

3 C. THE STATE OF ALASKA HAS NOT ENACTED AND IMPLEMENTED
LAWS OF GENERAL APPLICABILITY WHICH ARE CONSISTENT
WITH, AND WHICH PROVIDE FOR THE DEFINITION, PREFERENCE,
AND PARTICIPATION SPECIFIED IN, SECTIONS 803, 804 AND

805 OF THE ALASKA NATIONAL INTEREST LANDS CONSERVATION
ACT. CONSEQUENTLY, SECS. 803 AND 804 OF ANILCA GOVERN
THE ALASKA BOARD OF FISHERIES' AND ALASKA BOARD OF
GAME’S REGULATION OF THE TAKING OF FISH STOCKS AND
WILDLIFE POPULATIONS WHICH ARE THE SUBIJECT OF SUB-

o SISTENCE USES.

I'n 1980 the Congress enacted Title Vil of the Alaska N ational
,;Ilnterest Lands Conservation Act. The purpose of Title. VI1II1
i
inter alia is to ensure that the taking of fish stocks and wildlife
populations in Alask? are regulated by the State of Alaska in

a manner w hich ensures the continuation and protection of the

taking of such stocks and populations by residents of rural

communities and areas for personal and family consumption.

The operative provisions of Title Vil through w hich the
Congress intended to achieve this important national goal are
Secs. 803, 804, and 805. In particular,, the Congress intended
Secs. 803 and 804 to supercede A .S. 16.05 and control the Alaska
Board of Fisheries'?® and Alaska Board of Game's regulation of
the taking of fish stocks and wildlife populations w hich are
the subiject of "subsistence uses" as that term is defined in
Sec. 803 of ANILCA.

However, as an act of comity, Sec. 805 (d) provides that



if the Alaska Legislature enacts laws of general applicability

w hich are consistent with, and w hich provide for the definition,
preference, and participation specified in, Secs. 803, 804 and
805, then unless and until any one of such laws is repealed,

such state statutes shall supercede Secs. 803, 804 and 805 insofar

as such sections govern the regulatory activities of the Alaska

Board of Fisheries and Alaska Board of Game.

I'n 1978 the Alaska Legislature enacted ch. 151 SLA 1978.
Subsequent to the enactment of ANILCA, the Stare of Alaska repre -
sented to the Department of the Interior that ch. 151 satisfied
the requirements of section 805 (d), and, consequently, that
ch. 151 rather than Secs. 803 and 804 controlled the Alaska

Board of Fisheries and Alaska Board of Game's regulation of

the taking of fish stocks and wildlife populations w hich are

the subiject of "subsistence uses as that term is defined in

This conclusion was not apparent on the face of the statute.

As a result, on February 25, 1982, Secretary of the Interior

James W att wrote Governor Hdmmond indicating that the Department

could not certify that the State of Alaska had satisfied the

reguirements of Sec. 805 (d) because the purview of the state
statutory definition of the term "subsistence uses"” was not

limited on its face to "rural Alaska residents, K " and, consequently,
was not consistent with, and did not provide for the definition

of the term "subsistence uses?" set forth in Sec. 803. As Secretary
W att explained, the ch. 151 definition of the term "subsistence

uses?" failed "to distinguish rural residents engaged in subsistence

uses from other users w ho make customary and traditional uses

of fish and game resources.



I n response, the Alaska Board of Fisheries and Alaska Board

of Game adopted an interpretative regulation w hich limited the

purview of the ch. 151 definition to residents of rural Alaska.

Only this class of hunters and fishermen would be provided the

priority for subsistence uses established by A .S. 16.05.251(b)
.and 16.05.255(b). As a result, on April 14, 1982, Secretary

|

W att informed Governor Hammond that the State of Alaska had
‘complied with the reguirements of Sec. 805 (d) of ANILCA, and

el

.-Ithat henceforth ch. 151 SLA 1978, rather than Secs. 803 and

bl

‘804 of ANILCA, would control the Alaska Board of Fisheries and

["Alaska Board of Game'’s regulation of the taking of fish stocks

il

[.and wildlife populations w hich are the subject of subsistence
juses. The interpretative regulation w hich brought the State
,Jof Alaska into compliance with Sec. 805 (d) was codified as 5
o |
A.A.C. 99.010.

Regrettably, on February 22, 1985, the Alaska Supreme Court
|
; issued its opinion in M adison V. Alaska Department of Fish and n
]
liGame. The Court held that the Tenth Alaska Legislature did
-
[not intend to limit the purview of the term "subsistence uses"

[in ch. 151 to residents of rural Alaska and, consequently, the
*i

adoption of a regulation limiting the purview of the ch. 151

|

definition in that manner was beyond the scope of the statute.
Hence, contrary to Secretary W att's determination on April 14,
1982, the State of Alaska has never been in compliance with
the reqguirements of Sec. 805 (d) of ANILCA, and, consequently,
;Secs. 803 and 8014 s till control the authority of the Alaska

.Board of Fisheries and Alaska Board of Game to adopt regulations

ANgoverning the taking of fish stocks and game populations w hich

are the subiject of "subsistence uses as that term is defined

Because of the confusion w hich the M adison opinion has



engendered, the purpose of this petition iIs to request the
Secretar *of the Interior to publish a notice In the Federal
Register which clarifies the status of the State of Alaska“"s
compliance with Sec. 805(d) of ANILCA for the benefit of the
public, the boards and iInterested federal agencies.

DATED: July 19, 1985

JANIE LEASK
President
Alaska Federation of Natives

Donald C. Mitchell *
Attorney for Petitioner



BEFORE THE UNITED STATES DEPARTMENT OF THE INTERIOR

I'n the Matter of the Petition )
of the Alaska Federation of N atives )
Proposing the Adoption of a Regulation )
Governing the ldentification and )
Regulation of Subsistence Uses of )
Fish Stocks and Game Populations. L)

PETITION

COMES NOW the Alaska Federation of Natives and pursuant

to 5 U.S.C. 553 (e) and 43 C.F.R. 14.1 et seq. reqguests the United
States Department of the Interior to adopt the following regulation!:
43 C.F.R. REGULATION OF THE TAKING OF FISH AND
GAME FOR SUBSISTENCE USES I'N ALASKA. (a) The
identification of subsistence uses and the regulation
of the taking of fish stocks and wildlife populations
in Alaska w hich are the subject of such uses shall be
identified pursuant to Sec. 803 and regulated pursuant
to Sec. 804 of the Alaska N ational Interest Lands
Conservation Act, Pub. L. 96-487 (1980).

(b) With respect to the State of Alaska's regulation
of the taking of fish stocks and game populations which
are the subiject of subsistence uses, if the State enacts..
and implements laws of general applicability which are
consistent with, and w hich provide for, the definition
of "subsistence uses?" set forth in Sec. 803, “he
authorization and priority for such uses set forth in
Sec. 804, and tjie system of local advisory committees
and regional advisory councils set forth in Sec. 805,
then unless and until any one of the aforementiv ned
laws is repealed, such State laws shall govern regulation
of the taking of fish stocks and wildlife popula ions
by the State of Alaska and such State laws shall
supercede Secs. 803, 804 and 805 of the Alaska National
Interest Lands Conservation Act insofar as such sections

govern the State of Alaska's regulation of the taking

of fish stocks and wildlife populations w hich are the
subiject of subsistence uses.

(c)(1l) Pursuant to Sec. 806 of the Alaska N ational
Interest Lands Conservation Act, the Secretary of the
Interior shall monitor the State of Alaska's regulation
of the taking of fish stocks and wildlife populations
which are the subiject of subsistence uses.

(2) I f the Secretary determines either pursuant to
the discharge of his monitoring responsibility set forth
in paragraph (1) or as the result of oral or written notice

from any interested party that the State of Alaska has
failed or declined to regulate the taking of a fish
stock or wildlife population pursuant to the regulatory

standard set forth in subsection (a), then in addition



to such other action as may be authorized or required
by law, the Secretary shall adopt regulations governing
the taking of such stock or population pursuant to sub -
section (a), and such regulations shall supercede the
State of Alaska’s regulation of the taking of such

stock or population.

(d) Consistent with sound management principles
and the conservation of healthy fish stocks and wildlife
populations, regulations adopted by the State of Alaska
or the Secretary of the Interior pursuant to this
section shall cause the least adverse impact possible
on persons engaged in subsistence uses of such stocks

and populations.

(e) For the purposes of this section, the terms -
(1) "subsistence uses" means the customary and traditional
uses of a fish stock or wildlife population by rural Alaska
residents for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation;
for the making and selling of handicraft articles out of

=1
o
=1
@
[=%
o

le byproducts of stocks or populations taken for

personal or family consumption; and for customary trade.
(2) “"rural™" means a community or area in w hich the taking
of fish stocks and wildlife populations for personal and
family consumption is a significant characteristic of the

economy of the community or area.

(3) "customary and traditional?" means (i) a long -
term , consistent pattern of use of a fish stock
or wildlife population, excluding interruption by
circumstances beyond the control of the persons

taking such stock or population such as regulatory
prohibition;

(ii) a use pattern which recurs in specific
seasons of each”year;

(iii) a use pattern consisting of methods and means
of harvest w hich are characterized by efficiency
and economy of effort and cost, conditioned by
local circumstances;

(iv) the consistent harvest and use of such
stock or population near, or at a location reasonably
accessible to, the residence of the persons taking such

stock or population;

(v) the handling, preparing, preserving
and storing of such stock or population in a manner w hich
has traditionally been used by past generations, but not
excluding recent technological advances in appropriate

instances ;

(vi) a use pattern w hich includes the
handing down of knowledge of fishing or hunting
skills and values from generation to generation;
(vii) a use pattern in w hich the products derived

from such stock or population are distributed or shared

among others within a definable community of persons,

including customary trade (excluding significant commercial
enterprises), barter, sharing, and gift-giving; and.

(viii) a use pattern w hich includes reliance upon
a wide diversity of fish stocks and wildlife populations

of an area for personal and family consumption and which



provides substantial benefits tJ the economic, cultural,
social, and nutritional well-being of persons who take

or consume such stock or population for their sustenance.

(4) "fish stock" means a species, subspecies, geographical
grouping or other category of fish capable of management

as a unit w hich at any time or during any season of the

year may be found in waters of the United States, including
but not limited to navigable waters described in 33 Uu.s.c.
1362 (8), the territorial sea, water? located within the

boundaries of a conservation system unit and waters w hich
abut land the title to w hich is in the United States.

(5) "wildlife population means a group of animals of the
came specie; or smaller taxa whose members in whole or
in part use or may be found at any time or during any season

of the ear upon land the title to w hich is in the United

<

States or upon or in waters described in paragraph (3)

of this subsection.

A . THE ALASKA FEDERATION OF NATIVES 1S AN
INTERESTED PERSON WITHIN THE MEANING OF
5 U.S.C. 553 (e).

The Alaska Federation of N atives (AFN) is the statew ide
Native organization organized to advance the cultural, social,
health and economic well-being of Alaska Natives resident within
the State of Alaska. Each of the twelve regional corporations

-
established by the Alaska Native Claims Settlement Act (ANCSA)

and each of the twelve N ative regional nonprofit associations

w hich provide healthy social and other services to Alaska Natives

residing within each of the twelve regions are members of AFN.

AFN and its member organizations represent the totality of the |

over 60,](_)00 Alaska N atives resident within the State of Alaska. I
Alaska Natives who reside in subsistence dependent rural

communities and areas throughout the state, including such com -

munities and areas as the Copper River drainage, Lime Village,

the Native Village of Tyonek, English Bay and Port Graham (to

list only a few examples) are shareholders or members of corporations

and nonprofit associai-ions which are members of AFN. For many
years, AFN has actively represented the interests of Alaska
Natives w h o are shareholders or members of its member corporations

and nonprofit associations to ensure that the taking of fish



stocks and wildlife populations in Alaska is regulated in a

i,annsr w hich protects the health of such stocks and populations

in a manner consistent with sustained yield principles and w hich

affords Alaska N atives and other person who reside in rural

subsistence dependent communities and areas a reasonable opportunity

to take such stocks and populations for their sustenance.

I'n the latter regard, AFN has supported the enactment of
statutes, including but not limited to Title Vil of the Alaska
N ational Interest Lands Conservation Act, and the adoption of
'"Regulations intended to protect harvest opportunities by Alaskans
.who reside in rural communities and areas in w hich the taking
J
ijof fish stocks and wildlife populations for personal and family
|]c.onsumption is a significant characteristic of the economy of
.[the community or area from unfair and numerically overwhelming
L
competition from persons seeking to harvest the same stocks
and populations for commercial, sport, trophy and other uses.
r
AFN is an interested party within the meaning of
i i
5 U.s.C. 553 (e).
B. FOR THE PAST EIGHTY-THREE YEARS THE CONGRESS
HAS CONSISTENTLY RECOGNIZED THE NATIONAL INTEREST
IN, AND THE FEDERAL RESPONSIBILITY FOR, ENSURING
THAT THE TAKING OF FISH STOCKS AND WILDLIFE POPULATIONS
RESIDENT WITHIN ALASKA IS REGULATED IN A MANNER
WHICH PROTECTS THE TAKING OF SUCH STOCKS AND POPU-
LATIONS FOR SUBSISTENCE USES BY ALASKA NATIVES
AND OTHER PERSONS RESIDENT I'N RURAL COMMUNITIES AND
AREAS, AND IN 1980 THE CONGRESS ASSERTED ITS JURIS-
DICTION TO ESTABLISH THE REGULATORY STANDARD WHICH
PRESENTLY GOVERNS THE ALASKA BOARD OF FISHERIES"® AND
ALASKA BOARD OF GAME'S REGULATION OF SUCH TAKINGS.
Since 1980 there has been considerable confusion as to
the responsibilities which the Congress assigned to, and the
relationship w hich the Congress intended between, the Alaska

Board of Fisheries and Alaska Board of Game and the Secretary

of the Interior with respect to the regulation of fish stocks

and wildlife populations w hich are the subject of subsistence

uses. This confusion was recently compounded by the decision



of the Alaska Supreme Court in Madison V. Alaska Department

of Fish and Game. The purpose of the proposed regulation set
i

f
I

forth above is to clarify the boards"’ and the Secretary"'s respectiv
responsibilities for the benefit of the public, the boards,

and affected federal agencies.

For the past eighty-three years the United States Congress

has consistently recognized its responsibility, and has consistently
|
asserted its jurisdiction, to ensure that the taking of fish
stocks and wildlife populations is regulated in a manner consistent’
which the continuatii ™ and protection of the taking of such
]
stocks and populations by Alaska N atives and other persons resident,;,
i

in rural communities and areas. j

For example, the first game law applicable to Alaska was
enacted by the Congress in 1902, 32 Stat. 327 (1902). Although _
I
the Act established statutory seasons and other forms of regulation;
of the taking of game birds and animals, the statute specifically

exempted the taking of such birds and animals by Indians and o*
Eskimos for food from regulation. The 1902 subsistence exemption
was re-enacted by the Congress in the 1908 Alaska Game Act,
oS

35 Stat. 102 (1908) and the 1925 Alaska Game Act, 43 Stat. 743 I
(1925).

I n 1958, w hen the Congress enacted the Alaska Statehood
Act, 72 Stat. 339 (1958), it refused to transfer regulatory
authority over the taking of fish stocks and wildlife populations
to the State of Alaska until such time as the new state demonstrated
that it had adopted a regulatory system which inter alia ensured

that the taking of such stocks and populations by Alaska N atives

for subsistence uses would be adequately protected. See Sec. 6 (e),

Pub. L. No. 85-508. This provision was added to the Alaska

Statehood Act on the floor of the House of Representatives by

an amendment offered by Representatives Pelly and Westland.



By way of explanation as to why their amendment was needed,

Pelly and Westland introduced a letter from Acting Territorial

Governor Hugh Wade to the Alaska Senate expressing his concern

that the fish and game statute w hich the Territorial Legislature

had enacted in anticipation of statehood overlooked or disregarded

the hunting and fishing rights "o f a large and important part

of Alaska's population, our native people, which are safeguarded
under existing legislation [i.e. the 1925 Alaska Game Act, as
amended]". 104 Cong. Rec. 9488-9489, 9750 (1958).

Between the transfer of authority to regulate the taking

of fish stocks and wildlife populations to the new State of
Alaska in 1960 and the enactment of ANCSA in 1971 it had become
obvious that the Alaska Board of Fish and Game was not institu-
tionally inclined to adopt hunting and fishing regulations which
adequately safeguarded the taking of fish stocks and wildlife

populations for subsistence uses as mandated by the Congress

in 1958.

As a result, the United States Senate included a provision
in itr version of ANCSA which would have reasserted federal
jurisdiction over thn taking of wildlife populations in Alaska
to ensure that this important national goal was achieved. See
Sec. 21, S. 35, 92d Cong., 1st Sess. (1971). The provision
was deleted from the final version of ANCSA after the Conference

Committee received assurances from the State of Alaska that

such a reassertion of federal jurisdiction was unnecessary because
the Board of Fish and Game was prepared to adequately discharge
its responsibility to protect subsistence hunting and fishing

by Alaska N atives and other residents of rural communities and
areas. However, in order to make unequivocally clear that both
the Department of the Interior and the State of Alaska have

a nondiscretionary responsiblity to ensure that subsistence



hunting and fishing by Alaska Natives 1is adequately protected,
the Committee included the following admonition in its report
to the Congress on the work of the conference:

The Conference Committee expects both the

Secretary [of the Interior] and the State

[of Alaskal to take any action necessary

to protect the subsistence needs of the

N atives. House Rept. No. 92-7.46, 92d
Cong., 1st Sess. 37 (1971 )(Emphasis added).
By 1977 when the Congress began consideration of legislation
w hich was enacted in 1980 as the Alaska N ational Interest Lands
Conservation Act (ANILCA), it had become obvious tnat contrary
to representations made by the State of Alaska in 1971, the

Alaska Board of Fisheries and Alaska Board of Game had not adopted

hunting and fishing regulations w hich adequately protected sub -
sistence uses. See for example Hearings on H.R. 39 before the
Subcomm. on General Oversight and Alaska Lands of the House
Comm, on Interior and Insular Affairs 95¢th cCong., 1st Sess.,
Part X1, 398-479 (statement of Donald C, M itchell), Part X 11,
52-61, 461-497 (statement of Byron. Mj;allot).

The suggested solution to the problem was for the United

States Congress to reassertrt its jurisdiction over the regulation
of the taking of fisli stocks and wildlife populations in Alaska
to ensure that in the future such regulation would be conducted
pursuant to federal regulatory standards w hich ensure that the

taking of such stocks and populations by Alaska Natives and

other residents of rural communities and areas would be adequately

protected

Significantly, this approach was suggested and supported

by Jay S. Hammond, then Governor of Alaska, who candidly admitted

to the Congress that there was some justification'1l for “the

perception that state regulation has either favored urban hunters

too much, or not favored rural hunters enough when the difficult

allocation decisions were made, and then concluded with the



request that:

" hope this Congress establishes the priority of
subsistence use where there is a conflict on national
interest lands. | believe this is a legitimate subject
for [federal] legislation, and hope that is principle,

w hich as been State policy for some time, is enacted into
Federal law ." 1_d. Part X 11, 12 (statement of Hon. Jay

S. Hammond).

The Congress responded to Governor Hammond's request by

including Title Vil in ANILCA. Secs. 803 and 8014 stablish

@

a federal standard which governs the Alaska Board of Fisheries'

and Alaska Board of Game's regulation of the taking of fish

stocks and game populations. As Senator Ted Stevens, a major
participant in the drafting of the version of ANILCA which was
enacted into law, explained to the United States Senate, the
Senate Committee on Energy and Natural Resources version of
Title Vil required the Secretary of the Interior to initiate

a civil action "to cimpel the State, if necessary, to conform
its regulation of fish (stocks in the waters of Alaska), and
wildlife populations on the public lands, to the reqguirements

of section 804 ." 126 Cong. Rec. S 15131 (December 1, ,1980 daily

ed .)(Emphasis added) .-

Senator Steven” went on to explain that though the State

of Alaska did not object to the Congress compelling its regulatory

agencies to adopt hunting and fishing regulations pursuant to

the federal regulatory standard set forth in Sec. 8014, it did -
object to the Secretary of Interior being assigned responsibility
to initiate a civil action if the Alaska Board of Fisheries

or Alaska Board of Game failed to to SO0 . For that reason Senator
Stevens persuaded the Congress to amend the judicial enforcement
section of Title Vil to eliminate the Secretary of the Interior's
responsibility to prosecute a civil action against a board for
failure to adopt regulations which are consistent with Sec. 8014

and to establish a private cause of action in its stead.



As a result, if the Alaska Board of Fisheries or Alaska

Board of Game adopts a regulation inconsistent with the federal
regulatory standard set forth in Sec. 804, Sec. 807 authorizes
local residents "aggrieved by a failure of the State...to provide
for the priority for subsistence uses set forth in section 804 ...
[to] file a civil action in the United States District Court

for the District of Alaska to require such actions to be taken
as are necessary to provide for the priority.™" The exclusive
relief afforded by Sec. 807 to remedy the Alaska Board of Fisheries'
or Alaska Board of Game's adoption of an unlaw ful regulation
is an order of the United States District Court requiring the

offending ard to adopt and submit regulations to the Court

"which satisfy the requirements of Sec. 80 4.

Senator Steven':s understanding that Sec. 8014 was intended
by the Congress to control the Alaska Board of Fisheries' and
Alaska Board of Game's regulation of the taking of fish stocks
and wildlife populations is supported by the report of the committee

-t
which reported the version of ANILCA which was enacted into
law.

As the Senate Committee on Energy and N atural Resources
explained:

This section [i.e. Sec. 804] requires both the State

and the Federal government to accord nonwasteful

subsistence uses a preference over the taking of

such resources for other purposes on the public
lands... I f a particular fish or wildlife population
(e.g. salmon, moose, or caribou) in a particular

area is sufficient to sustain a harvest by all persons
engaged in subsistence and other uses, the imple-
mentation of restrictions on taking set forth in this
section [i.e. Sec. 8014] need not be imposed by the
State rulemaking authority. However, if the continued
viability of a particular population or the ability of
rural subsistence-dependent residents to satisfy their
subsistence needs would be threatened by a harvest by
all such persons, the State rulemaking authority, in
conjunction with the recommendations of the regional
council representing the affected area, is required

by this section to establish regulations which restrict

the taking of such population to Alaska residents

engaged in subsistence uses. Senate Rept. No. 96-413,



96¢th Cong., 1st Sess. 269-270 (1979) (Emphasis added).

The language and legislative history of Secs. 8014 and 807
of ANILCA make clear that the Congress intended such sections
to control the Alaska Board of Fisheries' and Alaska Board of

Game's regulation of fish stocks and game populations which

are the subiject of "subsistence uses as that term is defined

in section 803 of ANILCA.

However, in addition to its concern that subsistence hunting
and fishing by Alaska N atives and other residents of rural com -
munities and areas be adequately protected by the Alaska Board
.of Fisheries and Alaska Board of Game, tne Congress was also
T
sensitive to the political tension w hich has historically
surrounded state and federal authority to regulate the taking
1
of the same fish stocks and wildlife populations within the
mboundaries of the fifty states. N o person and no state, including
the State of Alaska, any longer challenges the Congress'’ consti-
I
_tutional authority to supercede state regulation of resident
|
] fish stocks and wildlife populations. See Kleppe V. New Mexico,
1
[426 u.s. 529 (1976). However, during Congress'’ consideration
of ANILCA, many members of Congress, including Senator Stevens,
were of the opinion that, although constitutional, the assertion
of such federal authority over the Alaska Board of Fisheries
and Alaska Board of Game was politically unwise unless necessary
to protect the national interest.

This policy was consistent with many actions of the Congress
prior to enactment of ANILCA which have purposely limited the
Department of the Interior's authority to regulate the taking
of fish stocks and wildlife populations in contravention of
state regulation. The Federal Land Policy and Management Act
of 1976 is a recent example of congressional policy in this
area. See Sec. 302 (b)), Pub. L. No. 94-579 (1976).

10



To the extent the Department of the Interior has been delegated

regulatory authority to supercede state regulation, the Department
has been similarly circumspect with respect to using it The
statute w hich delegates the uU.s. Fish and Wildlife Service (FWS)
authority to manage fish stocks and wildlife populations within
units of the N ational W ildlife Refuge System, for example, reqguires

FWS regulations governing the taking of stocks and populations

within refuges to be consistent with the hunting and fishing

regulations of the state in w hich a refuge is located only "to
the extent practicable to do so". I f consistency is not practicable,
FWS may supercede state regulation

However, because of the political sensitivity involved,

FWS has voluntarily limited the exercise of its own jurisdiction

50 C.F.R. 32.3(d) precludes FWS from adopting regulations governing

the taking of a wildlife population within a refuge w hich are

more liberal than the star, regulations w hich, but for FwWS"*

superceding regulations, would control the taking of such popu-

lation. It is important to note, however, that this self-imposed

regulatory restraint is an act of political comity - not a const-
»

itutional or statutory requirement.

This long tradition of congressional and administrative
sensitivity to the tension between federal responsibility toward
and state interest in the regulation of the taking of the same
fish stocks and wildlife populations is reflected in Title
Vil of ANILCA. Although the Congress intended the regulatory
standard set forth in Sec. 8014 to govern the Alaska Board of

Fisheries and Alaska Board of Game's regulation of the taking

of fish stocks and wildlife populations which are the subject
of "subsistence uses?™ as that term is defined in Sec. 803, if
the Alaska Legislature enacts a state statute w hich establishes

the same regulatory standard, then "unless and until [such statute



might bel] repealed?™ the Congress intended the state statute,

rather than Secs. 803 and 804, to govern the boards adoption

of fishing and hunting regulations. See Sec. 805 (d).

I f the Alaska Legislature enacted a statute of this nature

and a board refused to adopt regulations consistent with its
regulatory mandate, then althowugh an aggrieved party is s till
authorized to file a civil action pursuant to Sec. 807, the
claim for relief would be based upon violation of the state
statute rather than Sec. 804 .1

This act of comity is similar to the approach the Congress
followed when it established the Alaska Land Bank Program in
Sec. 907 of ANILCA. Village and regional corporations authorized

by ANCSA but established pursuant to and regulated by State

®
=
®
-
®
®

uthorized to place lands in the land bank. During

the time lands are deposited in the bank, Sec. 907 (c)(2) supercedes
the laws of the State of Alaska and exempts such lands from
state taxation, adverse possession and judicial execution.
However, as a matter of comity, if the Alaska Legislature enacts
state statutes w hich provide banked land any of the protections
from involuntary los™ set forth in Sec. 907 (c)(2), then "such
[state] laws, unless and until repealed, shall supercede the

1
relevant subparagraph of subsection (c)(2) and shall govern s

the grant of the benefit s o0 provided".

For the reasons set forth above, the language and legislative
history of Secs. 804 and 807 of ANILCA make clear that in the I
| EE | ) —
i
i Sec. 807 (a) provides in pertinent part that: i
Local residents and other persons and organizations J
aggrieved by a failure of the State ... to provide
for the priority for subsistence uses set forth in

section 8014 (or with respect tto the State as set
forth in a State law of general applicability if
the State has fulfilled the reqguirements of section

805 (d)).



absense of a state statute w hich establishes the same regulatory
standard as that set forth in Secs. 803 3nd 804, the Congress

intended such sections to control the Alaska Board of Fisheries

and Alaska Board of Game's regulation of fish stocks and wildlife

populations w hich are the subject of "subsistence uses"” as that
term is defined in section 803 of ANILCA.
E. THE PURVIEW OF THE REGULATORY AUTHORITY SET

FORTH I'N SEC. 804 OF ANILCA ENCOMPASSES THE

TAKING OF FISH STOCKS WHICH AT ANY TIME OR

DURING ANY SEASON OF THE YEAR MAY BE FOUND I'N

WATERS OF THE UNITED STATES AND WILDLIFE POPULATIONS
WHOSE MEMBERS IN WHOLE OR IN PART USE OR MAY BE

FOUND AT ANY TIME OR DURING ANY SEASON OF THE

YEAR UPON LAND THE TITLE TO WHICH IS I'N THE UNITED
STATES OR UPON OR IN WATERS SUBJECT TO THE REGULATORY
JURISDICTION OF THE UNITED STATES.

Paragraph (4) of proposed subsection (e) defines the term
"fish stock" to encompass all fish stocks w hich at any time
or during any season of the year may be found in waters of the
United States, including but not limited to navigable waters
.>»
described in 33 Uu.s.c. 1362(8), the territorial sea, waters

located within the boundaries of a conservation system unit

and waters w hich abu;> land the title to w hich is in the United
States. Paragraph (5) defines the term "wildlife population?"”

to encompass a |l wildlife populations whose members in whole

or in part use or may be found at any time or during any season

of the year upon land the title to which is in the United States

or upon or in waters described in paragraph (4). These definitions

are consistent with both the intent of Congress embodied in
Title Vil of ANILCA and with fundamental principles of fish
and wildlife management.

During the four years of congressional consideration of
ANILCA, the policies embodied in Title Vil were the subiject
of prolonged, emotional, and intense debate. However, although

a |l parties with an interest in Title Vil often disagreed about



various provisions and policies, one issue upon w hich all responsible
]
parties did agree was that professional and scientific fish
i
and wildlife management requires fish stocks and wildlife populations

to be subiject to one regulatory standard throughout their range.

This is a fundamental tenet of the fish and wildlife management
[

profession. Bifurcation of the regulatory standard would not
only be confusing, it would be dangerous to the longterm conservation
of the fish stocks and wildlife populations being regulated.

On Awugust 20, 1977, Governor Hammond used strong language
to reinforce this point in testimony before the House Committee
on Interior and Insular Affairs:

"The subsistence way of life should be preserved in

Alaska for as long as possible. | think that this goal

can be accomplished if we all realize that what we

really are concerned about are these two basics:

First, the resource itself - the fish and wildlife -

must be maintained if subsistence is to persist as a

way of life. This requires two things: First, pro-

tective management of the resource-sustaining habitat,

and professional, coordinated, scientific management
of the wildlife or fish species itself.
L X X J * I
[Cjrucial to protection of the resource is coordinated,
scientific wildlife management that manages animal
populations regardless of where they may roam, spawn,
migrate or be taken. As you know, fish and wildlife
have little regard for bureaucratic boundaries and,
s o far as | am concerned, this is argument enough in

itself against segmenting the management of a single

species or population according to land ownership

or user groups. Split management of a single living

resource may make some marginal sense in the context

of political science; but it makes absolutely no sense

whatsoever in the context of biological science."

1d. Part X 11, 414, 416-417 (statement of Hon. Jay

S. Hammond) . ( Emphasis added). »
For the reasons described by Governor Hammond, the adoption

of a construction of the purview of section 804 of ANILCA which

would authorize the Alaska Board of Fisheries to apply one regulatory

standard to a king salmon run w hen it is inside the boundaries

of the Yukon Delta N ational W ildlife Refuge and a different

standard farther up the Yukon River or to authorize the Alaska

14



Board of Game to apply one regulatory standard to hunting the
harvestable surplus of the Nelchina caribou herd on public land
and another for hunting the same herd on State and private land
would place the health and longterm stability of fish stocks
and wildlife populations of national and international significance
atconsiderablerisk. * J
The approach embodied in subsection (e)(4) and (5) both
minimizes the risk of this result and is consistent with the
intent of Congress embodied in Sec. 804.
With respect to fisheries, Sec. 804 applies to the taking
of fish stocks on "public lands". Sec. 102 of ANILCA defines

"public lands as "federal land" title to w hich is in the United

States, and waters, and interests therein

Consequently, with respect to fisheries, section 8014 applies

to fish stocks moving in waters in w hich the United States government

has an interest. A regulatory interest is an interest as

defined in Sec. 102.2 That this result was intended by the

»

Congress is upported by the legislative history introduced

by Senator Stevens to explain the intent of Congress in adopting

a substitute for the*original Senate version of Sec. 807:

“"[T1lhe Committee section 807 establishes a complex j
"judicial enforcementl scheme whereby the Secretary

of the Interior is required to represent local

advisory committees and regional advisory councils

in civil actions to compel the State, if necessary,

to conform its regulation of fish (stocks in the waters

of Alaska), and wildlife populations on the public

lands, to the requirements of section 804 ."3

(Emphasis added).

2See, e.g . 46 Uu.s.c. 740 (admiralty and maritime jurisdiction
navigable water"), 33 Uu.s.c. 1344

of the United States extends to

(Secretary of the Army has jurisdiction to prohibit dredging

of or discharge of fill material into the waters of the United
States, including the territorial seas).
3126 Cong. Rec. S15131 (daily ed. December 1, 1980)(remarks of

Senator Ted Stevens).



W ith respect to Wi

a clear and

unequivocal

ldlife, Sec. 802 (1) of

ANILCA

establishes

congressional policy that "subsistence

uses?" of wildlife populations are to be regulated by the State
of Alaska and the federal government in a manner consistent
with "sound management management principles, and the conservation
of healthy populations of ... wildlife.l With respect to the
regulation cf the taking of wildlife populations w hich use,
and w hich are harvested for subsistence uses on, "public lands, K "
the regulation of the taking of a population during a period
of time when a population might be outside "public lands"” pursuant
to a regulatory standard different from the standard applied
when the population is on "public lands"” would violate the congressij-
ional policy set forth in Sec. 802 (1) and would be a near guarantee'’
for regulatory chaos.

|t should be also be noted that Title \AR | in general,
and Sec 8014 in particular, were enacted by the Congress to
benefit a class of hunters and fishermen composed primarily,

albeit not exclusively,

of Alaska N atives who

r

eside in

solated

rural villages and w ho provide sustenance for their families
through hunting and W ishing. For that reason in The People
of the Village of Gambell V. Cla"k, F.2d (9th Cir. 1984),

!
the United States Court of Appeals for the Ninth Circuit noted I
that with respect to the proper interpretation of the term "public

lands"” in T

The

to

in

itle Voill:

“"The most compelling reason for resolving
the ambiguous language of Title Vil in
favor of ... [the interpretation urged by
Alaska N atives residing in the village of
Gambell] is that Title Vil was adopted to
benefit the N atives. Under a familar rule

of statutory

should be co

Court th

give the

order to

en applied that

term

effectuate

construction doubtful

nstrued to further that

“"Congress's intention

principle of statutory

public lands"” the widest possible

to

anguage

purpose.

protect

construction

purview

subsistence



uses by rural residents of Alaska".

The regulation proposed in the instant petition is intended

to benefit the same class of N ative hunters and fishermen.

Subsection (e)(4) and (5) embodies an interpretation of Sec. 8014
w hich is consistent with the fulfillment of this important national
goal. i
1
1
F. CONCLUSION. j
i
Title Vil of ANILCA was intended by the Congress to advance
an important national interest - the continuation and protection
of the taking of fish stocks and wildlife populations for personal
i
and family consumption by Alaska N atives and other persons w ho
reside in rural communities and areas. The class of hunters
and fishermen defined in Sec. 803 and the regulatory system
established by Sec. 8014 were carefully crafted by the Congress
to fulfill this goal and were intended by the Congress *e' govern
the Alaska Board of Fisheries' and Alaska Board of Game's . gulation
i
of the taking of fish stocks and wildlife populations w hich f
are the subject of "subsistence uses" as defined in Sec. 803.
1
Until such time™*as the Alaska Legislature enacts a state
statute w hich conforms to the reqguirements set forth in Sec. 805 (d),
Secs. 803 and 804 are intended by the Congress to govern the

Alaska Board of Fisheries' and Alaska Board of Game's regulation

of the taking of fish stocks and wildlife populations w hich
are the subject of subsistence uses as that term is defined
in Sec. 803

Consequently, for a |l of the reasons set forth above, the
Alaska Federation of N atives respectfully requests that its

Petition Proposing the Adoption of a Regulation Governing the

ldentification and Regulation of Subsistence Uses of Fish Stocks

and Game Populations by granted and its proposed regulation

17






BEFORE THE ALASKA BOARD OF FISHERIES AND ALASKA BOARD OF GAME

I'n the Matter of the Petition )
of the Alaska Federation of Natives )
Proposing the Adoption of a Regulation )
Governing the ldentification and )
Regulation of Subsistence Uses of )
Fish Stocks and Game Populations. > )

PETITION

COMES NOW the Alaska Federation of N atives and pursuant

to A.S. 44.62.220 and Joint Board Resolution No. 85-161J8B respectfully

requests the Alaska Board of Fisheries and Alaska Board of Game

to repeal 5 A.A.C. 99.010 and in lieu thereof adopt the following

joint regulation:

5 A.A.C. 99.010. JOINT BOARDS OF FISHERIES AND GAME
SUBSISTENCE PROCEDURES. (a) The Board of Fisheries
and Board of Game shall identify and regulate the
taking of fish stocks and game populations according
to the following procedures:
(1) each board will assess the biological
status of fish stocks and gamr copulations
and identify the harvestable surplus w hich
may be taken from each stock and population
consistent with the utilization, development
and conservation of such stocks and populations
on the sustained yield principle.

(2) with respect to each fish stock or

game population for w hich a harvestable

surplus has been identified, each board will
identify "subsistence uses?"” of such stock

or population as such term is defined in

Sec. 803, Pub. L. 96-487 (16 u.s.cC. 3113),

to wit the customary and traditional uses

of such stock or population by rural Alaska
residents for direct personal or family
consumption as food, shelter,, fuel, clothing,
tools, or transportation; for the making and
selling of handicraft articles out of nonedible
byproducts of stocks or populations taken for
personal or family consumption; and for

customary trade.

(3)(A) after identifying subsistence uses of a
fish stock or game population pursuant to
paragraph (2), the board will determine the
amount of the harvestable surplus of such

stock or population required to fully provide

a reasonable opportunity to engage in such

uses and, pursuant to Sec. 804, Pub. L. 96 -487



(16 Uu.s.c. 3114), will adopt regulations which
authorize the taking of such stock or population
for subsistence uses.

(B) Pursuant to Sec. 802, Pub. L. 96-487
(16 Uu.s.c. 3112) and the maintenance of fish
stocks and game populations on the sustained
yield principle, regulations adopted pursuant
to this paragraph will cause the least adverse
impact possible on persons engaged in subistence

uses of such stocks a

(4)

nu populations.

If the harvestable surplus of a fish stock

or game population is
n a harvest consistent with
principle by all persons engaged in

sustai
yield

not large enough to safely

subsistence uses of such stock or
the board will adopt
the opportunity to take such stock or population

for subsistence uses

regulations

the sustained

population,
which allocate

among such persons on the

basis of the following criteria:

(A) customary and direct dependence upon
the stock or population as the mainstay of
livelihood,;

(B) local residency; and

(C) the availability of alternative
food resources.

(5) | f the harvestable surplus of a fish
stock or game population is larger than the
amount of the surplus needed to fully provide
a reasonable opportunity to engage in

subsis

tence uses of such stock or

the board will, in it

regulations pursuant

authorize *the taking

population for nonsubsistence

with the sustained yield

for th

e purposes of subsection

S

discretion

[

population,

adopt

to A .S. 16.05 w hich

of such stock or

(1) “"rural?™ means a commun.ty >.r

uses consistent

principle.

(a), the terms -

area

in w hich the taking of fish stocks and game

populations for personal and family consumption

is a significant

characteristic

of the economy

means (i) a long -

of the community or area.

(2) "customary and traditional?"

term, consistent pattern of use of a fish stock
or game population, excluding

circumstances beyond

the control

interruption by

of the persons

taking such stock or population such as regulatory
prohibition;

(ii) a use pattern w hich recurs in specific
seasons of each year;

(iii) a use pattern consisting of methods and
means of harvest w hich are characterized by efficiency
and economy of effort and cost, conditioned by

local

circumstances;

(iv) the consistent harvest

and use of such



stock or population near, or at a location reasonably
accessible to, the residence of the persons taking

such stock or population;

(v) the handling, preparing, preserving j
and storing of such stock or population in a manner
which has traditionally been used by past generations,
but not excluding recent technological advances in
appropriate instances,;

(vi) a use pattern w hich includes the

handing down of knowledge of fishing or hunting
skills and values from generation to generation;

(vii) a use pattern in w hich the products derived 1
from such stock or population are distributed or shared
among others within a definable community of persons,
including customary trade (excluding significant commercial
enterprises), barter, sharing, and gift-giving; and

(viii) a use pattern w hich includes reliance

upon a wide diversity of fish stocks and game

populations of an area for personal and family
consumption and which provides substantial benefits
to the economic, cultural, social, and nutritional
well-being of persons w ho take and consume such

stock or population for their sustenance.

i
(3) "fish stock" means a species, subspecies, geographical
grouping or other category of fish capable of management i
as a unit w hich at any time or during any season of
the year may be found in waters of the United States,
including but not limited to navigable waters described
in 33 u.s.c. 1362 (8), the territorial sea, waters
located within the boundaries of a conservation system
unit and waters w hich abut land the title to w hich

is in the United States.

(A) "game population?™ means a group of game animals

of the same species or smaller taxa whose members

in whole or in part use or may be found at any time

or during,pny season of the year upon land the title
to w hich is in the United States or upon or in waters

described in paragraph (3) of this subsection.
(c) The taking of fish stocks and game populations which
are not subiject to regulation pursuant to subsection (a) of

this section shall be regulated by the boards pursuant to

A.S . 16.05. *

A. THE UNITED STATES CONGRESS HAS DELEGATED THE
ALASKA BOARD OF FISHERIES AND ALASKA BOARD OF
GAME AUTHORITY TO ADOPT THE PROPOSED REGULATION.
The Alaska Board of Fisheries and Alaska Board of Game
is empowered to adopt the regulation set forth above pursuant
to authority delegated to such boards by the United States Congress

in Secs. 803 and 80A of the Alaska N ational Interest Lands Con -

servation Act, Pub. L. 96-A87 (1980).



B. THE ALASKA FEDERATION OF NATIVES IS AN
INTERESTED PARTY WITHIN THE MEANING OF

A .S. 44 .62.220.
1 The Alaska Federation of N atives (AFN) is the statew ide
N ative organization organized to advance the cultural, social,
health and economic well-being of Alaska Natives resident within
the State of Alaska. Each of the twelve regional corporations

established by the Alaska N ative Claims Settlement Act (ANCSA)

and each of the twelve N ative regional nonprofit associations
,iwhich provide health, social and other services to Alaska Natives
residing within each of the twelve regions are members of AFN.

'r

AFN and its member organizations represent the totality of the

over 60,000 Alaska N atives resident within the State of Alaska.

( Alaska N atives w ho reside in subsistence dependent rural
villages and areas throughout the state, including such communities
t

and areas as the Copper River drainage, Lime Village, the Native
Village of Tyonek, English Bay and.Port Graham (to list only

a few examples) are shareholders or members of corporations

and nonprofit associations w hich are members of AFN. For many
years, AFN has actively represented the interests of Alaska
N atives w ho are shareholders or members of its member corporations

and nonprofit associations to ensure that the taking of fish

stocks and game populations in Alaska is regulated in a manner

w hich protects the health of such stocks and populations in

a manner consistent with sustained yield principles and w hich
affords Alaska N atives and other persons who reside in rural
subsistence dependent villages and areas a reasonable opportunity

-

to take such stocks and populations for heir sustenance.

i

I'n the latter regard, AFN has supported the enactment of
statutes and the adoption of regulations intended to protect
harvest opportunities by Alaskans who reside in rural communities

and areas in w hich the taking of fish stocks and game populations



for personal consumption 1is a significant characteristic of
the economy of the community or area from unfair and numerically
overwhelming competition from persons seeking to harvest the
same stocks and populations for commercial, sport, trophy and
other wuses. AFN 1is an interested party within the meaning of
A.S. 44.62.220.
C. FOR THE PAST EIGHTY-THREE YEARS THE CONGRESS
HAS CONSISTENTLY RECOGNIZED THE NATIONAL INTEREST
IN, AND THE FEDERAL RESPONSIBILITY FOR, ENSURING
THAT THE TAKING OF FISH STOCKS AND GAME POPULATIONS
RESIDENT WITHIN ALASKA 1S REGULATED IN A MANNER
WHICH PROTECTS THE TAKING OF SUCH STOCKS AND POPU-
LATIONS FOR SUBSISTENCE PURPOSES BY ALASKA NATIVES
AND OTHER PERSONS RESIDENT IN RURAL VILLAGES AND
AREAS, AND IN 1980 THE CONGRESS ASSERTED ITS JURIS-
DICTION TO ESTABLISH THE REGULATORY STANDARD WHICH
PRESENTLY GOVERNS THE ALASKA BOARD OF FISHERIES®™ AND
ALASKA BOARD OF GAME®"S REGULATION OF SUCH TAKINGS.
For the past eighty-three years the United States Congress
has consistently recognized its responsibility, and has consistently
asserted 1its jurisdiction, to ensure that the taking of fish
stocks and game populations is regulated in a manner consistent
o <
which the continuation and protection of "ie taking of such
|
stocks and populations by Alaska Natives and other persons resident!
in rural communities and areas.
For example, the Ffirst game law applicable to Alaska was
enacted by the Congress in 1902, 32 Stat. 327 (1902). Although
the Act established statutory seasons and other forms of regulation
of the taking of game birds and animals, the statute specifically
exempted the taking of such birds and animals by Indians and
Eskimos for food from regulation. The 1902 subsistence exemption
was re-enacted by the Congress in the 1908 Alaska Game Act,
35 Stat. 102 (1908) and the 1925 Alaska Game Act, 43 Stat. 743
(1925).
In 1958, when the Congress enacted the Alaska Statehood

Act, 72 Stat. 339 (1958), it refused to transfer regulatory



authority over the taking of fish stocks and game populations

to the State of Alaska until such time as the new state demonstrated

that i1t had adopted a regulatory system which 1inter alia ensured
that the taking of fish stocks and game populations by Alaska
Natives for subsistence uses would be adequately protected.

See Sec. 6(e), Pub. L. No. 85-508. This provision was added

to the Alaska Statehood Act on the floor of the House of Repre-
isentatives by an amendment offered by Representatives Pelly

land Westland. By way of explanation as to why their amendment
was needed, Pelly and Westland introduced a letter from Acting
"Territorial Governor Hugh Wade to the Alaska Senate expressing
ihis concern that the fish and game statute which the Territorial
[

Legislature had enacted 1in anticipation of statehood "overlooked
jor disregarded™ the hunting and fishing rights "of a large

and important part of Alaska®"s population, our native people,
which are safeguarded under existing legislation [i.e. the 2925
iAIaska Game Act, as amended]". 104 Cong. Rec. 9488-9489, 9750
(1958).
Between the transfer of authority to regulate the taking

1 u
of fish stocks and game populations to the new State of Alaska

in 1960 and the enactment of ANCSA in 1971 it had become obvious
that the Alaska Board of Fish and Game was not institutionally
inclined to adopt hunting and fishing regulations which adequately
safeguarded the taking of fish stocks and game populations for
subsistence uses as mandated by the Congress in 1958.

As a result, the United States Senate included a provision

in its version of ANCSA which would have reasserted federal

jurisdiction over the taking of fish stocks and game populations

in Alaska to ensure that this important national goal was achieved.

See Sec. 21, S. 35, 92d Cong., 1st Sess. (1971). The provision

was deleted from the final version of ANCSA after the Conference

]



Committee received assurances from the State of Alaska that
such a reassertion of federal jurisdiction was unnecessary because
the Board of Fish and Game was prepared to adequately discharge
its responsibility to protect subsistence hunting and fishing
by Alaska Natives and other residents of rural communities and
areas. However, in order to make unequivocally clear that both
the Department of the Interior and the State of Alaska have
a nondiscretionary responsiiblity to ensure that subsistence
hunting and fishing by Alaska Natives is adequately protected,
the Committee included the following admonition in its report
to the Congress on the work of the conference:

The Conference Committee expects both the

Secretary [of the Interior] and the State

[of Alaska] to take any action necessary

to protect the subsistence needs of the

Natives, House Rept. No. 92-746, 92d

Cong., 1lst Sess. 37 (1971)(Emphasis added).

By 1977 when the Congress began consideration of legislation
which was enacted in 1980 as the Alaska National Interest Lands
Conservation Act (ANILCA), it had become obvious that contrary
to representations made by the State of Alaska in 1971, the
Alaska Board of Fislferies and Alaska Board of Game had not adopted
hunting and fishing regulations which adequately protected sub-
sistence uses. See for example Hearings on H.R. 39 before the
Subcomm. on General Oversight and Alaska Lands of the House
Comm, on Interior and Insular Affairs 95th Cong., 1st Sess.,
Part XI, 398-479 (statement of Donald C. Mitchell), Part XII,
52-61, 461-497 (statement of Byron Mallot).

The suggested solution to the problem was for the United
States Congress to reassert its jurisdiction over the regulation
of the taking of fish stocks and game populations in Alaska
to ensure that in the future such regulation would be conducted

pursuant to federal regulatory standards which ensure that the

taking of such stocks and populations by Alaska Natives and



other residents of rural communities and areas will be adequately
protected.

Significantly, this approach was suggested and supported

by Jay S. Hammond, then Governor of Alaska, who candidly admitted
to the Congress that there was "some jJustification" for "the
perception that state regulation has either favored urban hunters
too much, or not favored rural hunters enough when the difficult
allocation decisions were made,”™ and then concluded with the
request that:

"1 hope this Congress establishes the priority of
subsistence use where there 1is a conflict on national
interest lands. I believe this is a legitimate subject
for [federal] legislation, and hope that 1is principle,
which as been State policy for some time, 1is enacted into
Federal®™ law." _1d. Part XIl, 12 (statement of Hon. Jay
S. Hammond).

The Congress responded to Governor Hammond®s request by

including Title VIII in ANILCA. Secs. 803 and 804 establish

a federal standard which governs the Alaska Board of Fisheries”
and Alaska Board of Game®"s regulation of the taking of. fish
stocks and game populations. As Senator Ted Stevens, a major
participant in the drafting of the version of ANILCA which was
enacted into law, explained to the United States Senate, the
Senate Committee on Energy and Natural Resources version of
title VIIl required the Secretary of the Interior to initiate
a civil action "to compel the State, 1if necessary, to conform
its regulation of fish (stocks 1in the waters of Alaska), and
wildlife populations on the public lands, to the requirements
of section 804." 126 Cong. Rec. S 15131 (December 1, 1980 daily
ed.)(Emphasis added).

Senator Stevens went on to explain that though the State

of Alaska did not object to the Congress compelling its regulatory

agencies to adopt hunting and fishing regulations pursuant to

the federal regulatory standard set forth 1in section 804, it



did object to the Secretary of Interior being assigned respons—
ibility to initiate a civil action 1if the Alaska Board of Fisheries
or Alaska Board of Game failed to to so. For that reason Senator
Stevens persuaded the Congress to amend the judicial enforcement
section of title VIIlI to eliminate the Secretary of the Interior"s m
enforcement responsibility and establish a private cause of

action in its stead.

As a result, if the Alaska Board of Fisheries or Alaska
Board of Game adopts a regulation inconsistent with the federal
regulatory standard set forth 1in Sec. 804, Sec. 807 authorizes
local residents ™"aggrieved by a failure of the State...to provide
for the priority for subsistence uses set forth 1iIn section 804...
[to] file a civil action 1in the United States District Court
for the District of Alaska to require such actions to be taken
as are necessary to provide for the priority." The exclusive
relief afforded by Sec. 807 to remedy the Alaska Board of Fisheries;"
or Alaska Board of Game®s adoption of an unlawful regulation K
is an order of the United States District Court requiring the
offending board to adopt and submit regulations to the Court ;
"which satisfy the requirements of Sec. 804." The language
and legislative history of Secs. 804 and 807 of ANILCA make
clear that the Congress intended such sections to control the
Alaska Board of Fisheries®™ and Alaska Board of Game®s vregulation
of fish stocks and game populations which are the subject of
"subsistence uses,”™ as that term is defined 1in section 803 of
ANILCA.

However, in addition to its concern that subsistence hunting 1
and fishing by Alaska Natives and other residents of rural com—
munities and areas be adequately protected by the Alaska Board
of Fisheries and Alaska Board of Game, the Congress was also

sensitive to the political tension which has historically
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surrounded state and federal authority to regulate the taking

of the same fish stocks and game populations within the boundaries S

of the fifty states. No person and no state, including the

State of Alaska, any longer challenges the Congress' constitutional

authority to supercede state regulation of resident fish stocks

and game populations. See Kleppe V. New Mexico, 426 Uu.s. 529
(1976). However, during Congress'’ consideration of ANILCA,

many members of Congress, including Senator Stevens, were of
the opinion that, although constitutional, the assertion of

such federal authority over the Alaska Board of Fisheries and
Alaska Board of Game was politically unwise unless necessary
to protect the national interest.

r |
This policy was consistent with many actions of the Congress
prior to enactment of ANILCA which purposely limited the Department

i
of the Interior"'s authority to regulate the taking of fish stocks
]
and game populations in contravention of state regulation.

=
The Federal Land Dolicy and M anagement Act of 1976 is a recent -
-
example of congressional policy in this area. See Sec. 302(b),
Pub. L. No. 94-579 (1976).

»
To the extent the Department of the Interior has been delegated
1

regulatory authority to supercede state regulation, the Department |
has been similarly circumspect with respect to using it. The
statute w hich delegates the Uu.s. Fish and W ildlife Service (FWS)

authority to manage fish stocks and game populations within
units of the N ational W ildlife Refuge System, for example, requires
FWS regulations governing the taking of stocks and populations

within refuges to be consistent with the hunting and fishing

regulations of the state in which a refuge is located only to

J

the extent practicable to do so". | f consistency is not practicable,
i

FWS may supercede state regulation

However, because of the political sensitivity involved,

- 10



voluntarily exercise jurisdiction,

50 C.F.R. precludes from adopting regulations governing

a game population a wildlife refuge which

regulations

superceding regulations, such popu-

important however, self-imposed

regulatory restraint political a const-

itutional statutory requirement.
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adoption and hunting regulations.
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regulatory mandate, although aggrieved

authorized pursuant
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statute rather than Sec. 804.1

This act of comity is similar to the approach the Congress

followed when it established the Alaska Land Bank Program in

Sec. 907 of ANILCA. Village and regional corporations authorized

by ANCSA but established pursuant to and regulated by State

law are authorized to place lands in the land bank.

During

the time lands are deposited in the bank, Sec. 907(c)(2) supercedes

the laws of the State of Alaska and exempts such lands from

state taxation, adverse possession and judicial execution.

However, as a matter of comity, if the Alaska Legislature enacts

state statutes which provide banked land any of the protections

from involuntary loss set forth in Sec. 907(c)(2), then '"such

[state] 1laws,, unless and until repealed, shall supercede the

relevant subparagraph of subsection (c¢)(2) and shall

the grant of the benefit so provided".

govern

For the reasons set forth above, the language and legislative

history of Secs. 804 and 807 of ANILCA make clear that in the

absense of a state statute which establishes the same Tegulatory

standard as that set forth in Secs. 803 and 804, the Congress

intended such secticfhs to control the Alaska Board of Fisheries”

and Alaska Board of Game"s regulation of fish stocks and game

populations which are the subject of "subsistence uses" as that

term is defined 1in section 803 of ANILCA.

ISec. 807(a) provides in pertinent part that:

Local residents and other persons and organizations
aggrieved by a failure of the State... to provide
for the priority for subsistence uses set forth in
section 804 (or with respect tto the State as set
forth in a State law of general applicability if
the State has fulfilled the requirements of section

805(d)). ..

t
|



D. THE STATE OF ALASKA HAS NOT ENACTED A STATUTE
WHICH ESTABLISHES THE SAME REGULATORY STANDARD
AS THAT SET FORTH IN SECS. 803 AND 804 OF ANILCA.
CONSEQUENTLY, SECS. 803 AND 804 CONTROL THE ALASKA
BOARD OF FISHERIES®"™ AND ALASKA BOARD OF GAME®"S
REGULATION OF FISH STOCKS AND GAME POPULATIONS
WHICH ARE THE SUBJECT OF "SUBSISTENCE USES™ AS
THAT TERM 1S DEFINED IN SECTION 803.

In 1978 the Alaska Legislature enacted ch. 151 SLA 1978.

Subsequent to the enactment of ANILCA, the State of Alaska repre-

sented to the Secretary of the Interior that ch. 151 established
the same regulatory standard as that set forth in Secs. 803
and 804 of ANILCA, that ch. 151 satisfied the requirements of
section 805(d), and, consequently, that ch. 151 rather than
Secs. 803 and 804 should be determined by the Secretary to control j
the Alaska Board of Fisheries®™ and Alaska Board of Game®s regulation
of the taking of fish stocks and game populations which are
the subject of "subsistence uses"™ as that term is defined 1in
Sec. 803. This conclusion was not apparent on the face of the
statute. .
A

On February 25, 1982, Secretary of the Interior James Watt
wrote Governor Hammond indicating that the Department of the
Interior could not a* that time certify that the State of Alaska
had satisfied the requirements of Sec. 805(d) of ANILCA because
the purview of the state statutory definition of the term sub-
sistence uses" was not limited on its face to "rural Alaska
residents". As Secretary Watt explained, the State had failed
"to distinguish rural residents engaged in subsistence uses
from other users who make “customary and traditional uses®™ of
fish and game resources."

In response, the Alaska Board of Fisheries and Alaska Board i
of Game adopted an interpretative regulation which limited the
purview of the state statutory definition to residents of rural
Alaska. Only this class of hunters and fishermen would be provided
the prioirty for subsistence uses established by A.S. 16.05.251(b)

13



and 16.05.255(b). As a result, on April 14, 1982, Secretary

Watt informed Governor Hammond that the State of Alaska had
complied with the reqguirements of Sec. 805 (d) of ANILCA, and
that henceforth the ch. 151 SLA 1978, rather than Secs. 803
and 804 of ANILCA, would control the Alaska Board of Fisheries

and Alaska Board of Game's regulation of the taking of fish

stocks and game populations w hich are the subiject of subsistence

uses. The interpretative regulation w hich brought the State
of Alaska into compliance with Sec. 805 (d) was codified as 5
A.A.C 99.010
Regrettably, on February 22, 1985, the Alaska Supreme Court
issued its opinion in Madison V. Alaska Department of Fish and
Game. The Court held that the Tenth Alaska Legislature did
not intend -to lim it the purview of the term "subsistence uses?"
in ch. 151 to residents of rural Alaska and, consequently, the
adoption of a regulation limiting the purview of the statutory
definition in that manner was beyond the scope of the statute.
Hence, contrary to Secretary W att's determination on April 14,
1982, the State of Alaska has never been in compliance with
b |

the requirements of Sec. 805 (d) of ANILCA, and, consequently,
Secs. 803 and 8014 s till control the authority of the Alaska

Board of Fisheries and Alaska Board of Game to adopt regulations

governing the taking of fish stocks and game populations w hich

are the subject of "subsistence uses?" as that term is defined
in Sec. 803
The purpose of this petition is to request the boards to

adopt a regulation w hich clarifies their regulatory authority

in this regard.
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of the fish stocks and game populations being regulated.

On August 20, 1977, Governor Hammond used strong language
to reinforce this point in testimony before the House Committee
on Interior and Insular Affairs:

"The subsistence way of life should be preserved 1in

Alaska for as long as possible, I think that this goal

can be accomplished if we all realize that what we
really are concerned about are these two basics:

First, the resource itself - the fish and wildlife -
must be maintained 1if subsistence 1is to persist as a
way of life. This requires two things: First, pro-—

tective management of the resource-sustaining habitat,
and professional, coordinated, scientific management
of the wildlife or fish species 1itself.

[C]Jrucial tc protection of the resource 1is coordinated,
scientific wildlife management that manages animal
populations regardless of where they may roam, spawn,

migrate or be taken. As you know, fish and wildlife
have little regard for bureaucratic boundaries and,
so far as | am concerned, this 1is argument enough in

itself against segmenting the management of a single
species or population according to land ownership

or user groups. Split management of a single living
resource may make some marginal sense 1in the context
of political science; but it makes absolutely no sense
whatsoever in the context of biological science.™

Id. Part XII1, 414, 416-417 (statement of Hon. Ja%y

S. Hammond).(Emphasis added).

For the reasons described by Governor Hammond, the adoption

of a construction of the purview of section 804 of ANILCA which

would authorize the Alaska Board of Fisheries to apply one regulatory

standard to a king salmon run when it 1is 1inside the boundaries.
of the Yukon Delta National Wildlife Refuge and a different
standard farther up the Yukon River or to authorize the Alaska
Board of Game to apply one regulatory standard to hunting the
harvestable surplus of the Nelchina caribou herd on public Iland
and another for hunting the same herd on State and private land
would place the health and longterm stability of fish stocks
and game populations of national and international significance
at considerable risk.

The approach embodied 1in subsection (b)(3) and (4) both

16



minimizes the risk of this result and is consistent with the
intent of Congress embodied 1in Sec. 804.
With respect to fisheries, Sec. 804 applies to the taking

of fish stocks on "public lands". Sec. 102 of ANILCA defines

"public lands"™ as "federal land” title to which is in the United
States, and "land"” to include "waters, and interests therein". J
Consequently, with respect to fisheries, section 804 applies
to fish stocks moving in waters 1in which the United States government
has an "interest” - including a regulatory interest.2 That
this result was intended by the Congress 1is supported by the
legislative history introduced by Senator Stevens to explain
the intent of Congress in adopting a substitute for the original
Senate version of section 807:
"[T]he Committee section 807 establishes a complex
"judicial enforcement®™ scheme whereby the Secretary
of the Interior 1is required to represent local
advisory committees and regional advisory councils
in civil actions to compel the State, 1if necessary,
to conform its regulation of fish (stocks in the waters,.
of Alaska), and wildlife populations on the public J

lands, to the requirements of section 804."3
(Emphasis added).

With respect to~game, Sec. 802(l) of ANILCA establishes
a clear and unequivocal congressional policy that IiSLtJbsistence
uses" of game populations are to be regulated by the State of
Alaska and the federal government in a manner consistentwith
"sound management management principles, and the conservation

of healthy populations of...wildlife." With respect to the

regulation of the taking of game populations which use, and

2See, e.g. 46 U.S.C. 740 (admiralty and maritime jJurisdiction
of the United States extends to "navigable water"™), 33 U.S.C. 1344
(Secretary of the Army has jurisdiction to prohibit dredging
of or discharge of Tfill material into the waters of the United
States, including the territorial seas).

3126 Cong. Rec. S15131 (daily ed. December 1, 1980)(remarks of
Senator Ted Stevens).



which are harvested for subsistence uses on, "public lands,"

the regulation of the taking of a population during a period

5]

of time when a population might be outside "public Ulands"™ pursuant

[T =

to a regulatory standard different from the standard applied
i
when the population is on "public lands™ would violate the congress-

ional policy set forth in Sec. 802(1) and would be a near guarantee!

for regulatory chaos.

\
It should be also be noted that Title VIIlI in general,
and Sec. 804 1in particular, were enacted by the Congress to
benefit a class of hunters and fishermen composed primarily,
albeit not exclusively, of Alaska Natives who reside 1in isolated
rural villages and who provide sustenance for their families
through hunting and fishing. For that reason 1in The People
of the Village of Gambell v. Clark, _ F.2d___ (9th Cir. 1984), |

the United States Court of Appeals for the Ninth Circuit noted -
that with respect to the proper interpretation of the term "public
lands” in Title VIII:

"The most compelling reason for resolving
the ambiguous language of Title VIII in
favor of... [the interpretation urged by
Alaska Natives residing in the village of
Gambell] 1is that Title VIII was adopted to
benefit the Natives. Under a familar rule
of statutory construction doubtful Ilanguage i
should be construed to further that purpose.”

The Court then applied that principle of statutory construction

to give the term "public lands™ the widest possible purview

in order to effectuate "Congress®"s 1intention to protect subsistence
J

uses by rural residents of Alaska".

The regulation proposed 1in the 1instant petition 1is intended
to benefit the same class of Native hunters and fishermen.
Subsection (b)(3) and (4) embody an interpretation of Sec. 804

which 1is consistent with the fulfillment of this important national
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Identification and Regulation of Subsistence Uses of Fish Stocks
and Game Populations by granted and its proposed regulation

adopted .

DATED: July 18, 1985

President
Alaska Federation of Natives
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management and Native subsistence hunting in the Yukon-Kuskokwim
delta. Four species of migrating birds, the cackling Canada
goose, the emperor goose, the white-fronted goose, and the black

brant, have suffered major declines in population over the last

20 years. AlIl parties agree that unless these declines are re—
versed, the species®™ populations may fall to dangerously low
levels. As of 1983, the estimated populations are as follows:
cackling Canada goose - 30,000 ; whi te-fronted goose - 113,000;
black br-nt - 110,000; and emperor goose - 71,000. Approximate
estimates for 1984 are: cackling Canada goose - 30,000; white-
fronted goose - 100,000; black brant - 133,000; and emoeror goose
- 71,000. These numbers are necessarily approximate, given that

geese do not Ffill out census forms.

The Yukon-Kuskokwim delta is a major summer nesting ground

for these species. The species traditionally have been hunted
by Natives in the spring for subsistence, and this hunting
continues. As explained by the Native intervenors, the arrival

of the migrating birds represents the first available fresh meat

after the 1long winter and they therefore are an important part of

the Native diet. The evidence before this court indicates that
this harvesting - along with hunting by sportsmen, loss of
habitat, and natural predation - has been a major cause of the

population decline.
Such spring hunting 1is potentially illegal under the terms

of the migratory bird treaty between the United States and Canada
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and the Migratory Bird Treaty Act of 1918 (MBTA), which imple—
ments that treaty ™ provisions 1in the United States. See United
States-Great Britian Convention for the Protection of Migratory
Birds, August 16, 1916, 39 Stat. 1702, T.S. 628 (Canada Treat"o0;
Migratory Bird Treaty Act of 1918, Ch. 128, 40 Stat. 755 (1918)
(codified as amended at 16 U.S.C. &8 703-712 (1982)). Both state
and federal Ulaw enforcement officials have assumed spring taking
of geese by Natives to be illegal, but 1in recent years virtually
no effort has been made to enforce compliance. As was found by
this court 1in denying plaintiffs® motion for preliminary 1injunc—
tion, traditional methods of enforcing game laws have not been
effective in the vast reaches of rural Alaska for both political
and geographical reasons.

In January, 1984, the Association of Village Council
Presidents (AVCP), Alaska Department of Fish and Game (ADF&G),
U.S. Fish and Wildlife Service (USFWS), California Department of
Fish and Game, and two California sportsmens ” groups tentatively
agreed to a cooperative plan to reduce hunting of some species.
This plan, called the Hooper Bay Agreement, called for no hunting
or harvest of cackling Canadian geese and reduced hunting and
harvest of white-fronted geese and black brants. Emperor geese
were not 1included in the agreement for the reason that they do
net migrate to California.

The Hooper Bay Agreement was replaced in 1985 by the

Yukon-Kuskokwim Goose Management Plan. See Ex. A, Docket 096. In



addition to continuing the hunting restrictions of the previous
agreement, the plan also restricts sport and subsistence hunting
of the emperor goose. Native Jleaders have worked closely with
villages in the delta region to publicize it and encourage
compliance.

Pursuant to the plan, the parties adopted monitoring,
verification and enforcement procedures. Ex. B, Docket 96. Under
these procedures, any suspected violations of it are to be
reported to the USFWS, APVC, and the ADF&G. These procedures
further provide that the USFWS and ADF&G shall cite individual
hunters for violations of the plan upon (1) a local village
request; (2) recurring non-compliance or blatant violation; or
(3) use of charter or private aircraft to" assist 1in hunting.
Other instances of non-compliance are responded to more informal —

ly. A cooperative

villages in

team of AVCP,

response to

ADF&G and USFWS employees visits

reported violations to ensure compliance

through education and information.

Initial reports indicate that the cooperative plan has been
successful. See, e.g., USFWS Report attached to Docket 119.
There has been particularly strong support for the program from
the Native community. Apparently, this had 1led to a major
decline 1in the subsistence harvest of each of the species 1in
question. The plan has also substantially reduced egg gathering
activities. Of equal importance, because of the involvement of



the Native community in the plan, 1increased enforcement, 1includ—
ing the issuance of citations, has occurred.

Plaintiffs seek to have the <court set aside the Goose
Management Pla. as well as what 1is known as the "Watson Policy"
as violative of the MBTA and improperly promulgated. The ™"Watson
Policy™ refers to a policy memorandum written by the Alaska Area
Director of USFWS in 1975. In this memorandum, he stated "that
where there 1is a demonstrable need for the taking of migratory
bird resources for subsistence purposes, the U.S. Fish and
Wildlife Service will not recommend prosecution in Federal court
for a violation of the Migratory Bird Treaty Act during-the
statutory closed period." Memorandum of Gordon Watson to All
Stations, Alaska Area, December 5, 1975, Plaintiffs®™ Exhibit A.

After plaintiffs filed this suit against the state and
federal defendants, the Alaska Federation of Natives and the
Association of Village Council Presidents moved for, and were
granted, 1intervenor status. In their cross-claim, among other
arguments, they allege that Congress had repealed the MBTA"s
prohibition on spring subsistence hunting 1in the Alaska Game Law
of 1925, Ch. 75, 43 Stat. 739 (1925), and the Fish and Wildlife
Improvement Act of 1978 53(h)(2), Pub. L. No. 95-616, 92 Stat.
3110, 3112 (1978) *""codified at 16 U.S.C. & 712 (1982). The court

will address these claims first.

11. Intervenorsl Cross-Clainm

A. The Canadian Treatv and the MBTA
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Prior to the passage of the MBTA, Congress had established a
"subsistence™ exception to the Alaska game laws. See Alaska Game
Law of 1902, <ch. 1037, 31 Stat. 327 (1902); Alaska Game Law of
1908 , ch. 162, 35 Stat. 102 (1908). These laws allowed Natives
to hunt game animals and birds at any time for food or clothing,
and allowed miners and explorers to kill such game at any time
when in need of food. See H.R. Rep. No. 951, 57th Cong., 1st
Sess. 2 (1902).

The passage of the MBTA in 1918 apparently outlawed spring
subsistence hunting of most migratory birds by Natives for the
reason it created a closed season on migratory game birds between
March 10 and September 1 of each year. The Act also left an
extremely short to non-existent fall hunting season for the
Natives, as the geese leave the delta 1in or before September.

Interveners initially allege that Congress did not intend
the MBTA to apply to Alaska, or to repeal by implication the
Alaska Game Jlaws and their subsistence exceptions. The court
disagrees, and finds that Congress intended the MBFA to apply to
subsistence hunting 1in Alaska. First, the purpose of the MBTA
was to implement the Canadian Treaty, a treaty clearly 1intended
to include Alaska Natives within 1its scope. Article 1Il, sec. 3
of the Treaty states:

The close season on other migratory nongame birds shall

continue throughout the year, except that Eskimos and

Indians may take at any season auks, auklets, guille—

mots, murres and puffins, and their eggs for food and

their skins for clothing, but the birds and eggs so
taken shall not be sold or offered for sale.



Although the Treaty®"s framers created a subsistence exception for
migratory nongame birds, they created no similar exception for
migratory game birds. This demonstrates the framers®™ intent that
no subsistence exception exist for migratory game birds, and that
the Treaty applyto Alaska.

The purpose of this exception was explained in a letter from
the Secretary of Agriculture to the Secretary of State,
March 10, 1916:

The word other 1is inserted before "migratory
non-game birds” to differentiate this group fronm
migratory 1insectivorous birds 1in Paragraph 2 and the
proviso 1is added "except that Eskimos and Indiars mav
ta<e at any season auks, auklets, guillemots, murres. m
and puffins and their eggs for food and their skins for
clothing, but the birds and eoos so taken shall not be
sold or offered for sale."™ This p.roviso affects
primarily the Territories of Alaska and the coastal
Provinces and Territories of Canada, where the natives
have been accustomed since time immemorial to utilize
certain sea birds for food and clothing. The clause
follows essentially certain provisions already contain-—
ed in the 1laws of Alaska and some of the Provinces of
Canada and 1is 1inserted merely to prevent any hardship
on the natives in these remote parts of the continent.

Federal Memorandum in Opposition to Intervenors®™ Motion for
Summary Judgment, Ex. A.

Other factors further evidence that the MBTA applies to
Alaska. First, by its own Jlanguage, the MBTA applies to both
"States " and "Territories." See, e.g., MBTA &7, 40 Stat. at
756. Second, an attempt by Mr. Sulzer, the delegate from Alaska
to the House of Representatives, to amend the MBTA to create a

subsistence exemption was voted down. See 55 Cong. Rec. 7457

(June 6, 1918) (comments of Rep. Sulzer). Last, regulations
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issued contemporaneous with the MBTA included Alaska within their
scope. See Proclamation of July 31, 1918, 40 Stat. 1812; Procla—

mation of October 25, 1918, 40 Stat. 1863.

B. The Alaska Game Law of 1925

Intervenors further contend that the Alaska Game Law of
1925, «c¢ch. 75, 43 Stat. 739 (1925), <created a "subsistence"
exception to the MBTA. The Alaska Game Law of 1925 superseded
the 1900 Game Law, and by 1its own terms, comprehensively regu—
lates all hunting of game, including migratory birds, 1in Alaska.
See Alaska Game Law of 1925, & 2, 8 and 10, 43 Stat. at 740,
743 .

Section 8 of the Act prohibits all taking of game, including
migratory birds, unless permitted by the Act or regulations made
pursuant to it.l Section 10 of the Act authorizes the Secre—
tary to issue comprehensive regulations to implement the Act, but

then places certain restrictions on the “cope and content of

1
Section 8, in relevant part, reads as follows:
Sec. 8. TAKING OF ANIMALS AND BIRDS RESTRICTED .--Th at,
unless and except as permitted bvthis Act or bv

regulations made pursuant to this Act, it shall be
unlawful for any person to take, possess, transport,
sell, offer to sell, purchase, or offer to purchase any
game animal, land fur-bearing animal,wild bird, or any
arts thereof, or anv nest of eoq of anysuch bird . -
Provided, that nothing 1in this Act shall be construed to
prevent the collection or exportation of animals, birds,
parts thereof, or nests or eggs of birds for scientific
purposes, or of live animals, birds, or eggs of birds,
for propagation or exhibition purposes, under a permit
issued by the Secretary of Agriculture and under such
regulations as he may prescribe. . . . (Emphasis added).
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those regulations. Two of those restrictions are relevant to the
issue before the court. First, the Act states that no regulation

shall "prohibit any Indian or Eskimo, prospector or traveler to

take animals or birds during the close season when he is in

absolute need of food and other food 1is not available.”™ Second,

the Act requires that nor shall any such regulation contravene

any of the provisions of the migratory bird treaty Act and

regulations."2 The court finds that these two sections cannot

The relevant language of the statute reads as follows:

Sec. 10. Regulations.--That the Secretary of Agricul —
ture, upon consultation with or recommendation of the

[Alaska Game] commission, is hereby authorized and

directed from time to time to determine when, to what
extent, 1if at all, and by what means . . . game birds,

nongame birds,and nests or eggs of birds may be taken,

possessed, transported, caught, or sold, and to adopt

suitable regulations permitting and giverning the same 1in
accordance with such determinations.

but no such regulation . . . except as herein provided,
shall prohibit any 1Indian or Eskimo, prospector, or
traveler to take animals or birds during the close season
when he 1is in absolute need of food and other food 1is not
available, but the shipment or sale of any animals or
birds or parts thereof so taken shall, not be permitted,
except that the hides of animal so taken may be sold
within the Territory, but the Secretary by regulation may
prohibit such native Indians or Eskimos, prospectors, or
travelers from taking any species of animals or birds for
food during the <close season in any section of the
Territory within which he shall determine that the supply
of such species of animals or birds is in danger of
extermination; nor shall any such regulation contravene
any of the provisions of the migratory bird treaty Act
and regulations.

Alaska Game Act of 1925, 8 10, 43 Stat. at 743-44.



be reconciled. The 1issue thus 1is whether the "emergency taking"”
clause must be read as an exception to the MBTA, i.e., the MBTA
applies except for emergency taking, or whether the MBTA excludes
migratory birds from an emergency taking exception.-* To solve
this problem, the cr irt must divine the Congressional intent
behind the 1925 Act. Fortunately for the court, the structure of
the Act contains a number of indications of that 1intent.

First, the court finds that Congress 1intended the 1925 Act
to comprehensively regulate all game and bird hunting 1in Alaska
and replace the MBTA as a source ofauthority for issuing
regulations 1in Alaska. Section 8, for example, makes all taking
of birds 1illegal, "except as permitted by this Act or by regula—
tions made pursuant to this Act." The plain meaning of this
language is that Congress no longer intended the MBTA to be a
statutory authority for migratory bird regulations.

Section 10 of the Act further evidences Congressional intent
that all future vregulation of migratory birds in Alaska be

pursuant to it and not to the MBTA. Sectionl0 gives the

Secretary comprehensive authority to regulate taking of migratory

birds. See footnote 2 rupra . The finalproviso of the section
further supports this view. It states:
3
Initially, the court finds that the "emergency excep—
tion” in the 1925 Act to be a positive grant of authority to
natives, prospectors, and travelers to harvest game when 1in
need. To read it otherwise would rob the section of any

meaning or effect.

-10-
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nor shall any regulation contravene any of the provi-

sions of the migratory bird treaty Acc and regula-

tions.
If Congress had intended migratory bird regulations to be
promulgated under the MBTA, it would not hive been necessary for
Congress to order the Secretary not to issue regulations in
conflict with it. Rather, the proviso indicates that Congress
expected the Secretary to issue new regulations on migratory
birds wunder the 1925 Act and not under the MBTA.

Section 16 of the 1925 Act further demonstrates that
Congress Intended it to supersede the MBTA as the basis of bird
regulation.” Assuming that the MBTA superseded the 1900 Act
the MBTA would have been the primary source of bird regulation in
Alaska at the time of the 1925 Act. If Congress had intended the
MBTA to continue to be in effect in Alaska as an independent
basis for regulation after the passage of the 1925 Act, it would
not have repealed its applicability to Alaska in section 16. See

discussion below.

4
Sec. 16. Existing Legislation Continued in force
Temporarily. -- That the provisions of existing laws
relating to the protection of game and fur-bearing
animals, birds, and nests and egos of birds in the
Territory shaii remain in full force and effect wuntil

expiration of ninety days from the date of publication
of regulations of the Secretary of Agriculture adopted
pursuant to the provisions of this Act.

Alaska Game Act of 1925 § 16, A3 Stat. at 7A7 (emphasis
added).

-11-
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While Congress 1intended all regulation of bird hunting in
Alaska to be pursuant to the 1925 Act, nevertheless the terms of
the MBTA were incorporated into it by reference, and any regula—
tion under the 1925 Act was to be consistent with the MBTA. The
question thus arises whether the 1925 Act repealed the MBTA as it
applied to Alaska 1in any manner. Such a repeal could be either
express or implied. 1A Singer, Sutherland Statutory Construc—
tion (5ands Fourth Edition 1985 Revision) & 23.07.

First, the court finds that section 16 of the 1925 Act
expressly (Repealed the MBTA insofar as it applied to Alaska?) This
section (voids all previous enactments relating to the protection
of birds 1in Alaska. ~ Given that Congress was aware of the MBTA
when this section was enacted (see the section 10 proviso), the
language®s plain meaning 1is that Congress 1intended to include the
MBTA within the term "existing legislation.Additionally,
such a result--that ail previous acts are void irregardless of
consistency--accords with the conclusion reached above that
Congress 1intended the 1925 Act to be the comprehensive source of
regulation for all bird hunting in Alaska. Nevertheless, since
the 1925 Act incorporates the terms of the MBTA by reference, the

MBTA still applied to Alaska to thj extent it was not 1inconsis-

This clause 1is not a "general repealing clause." See 1A
Singer at & 23.03; Hess v. Reynolds, 113 U.S. 73, 79 CT885)e-
Henderson®s Tobacco, 78 U.S. 111 Wall.) 652 (1870). Section
16 does not merely void prior le _slation to the extent it
was inconsistent. Rather, all previous enactments are

voided, 1irregardless of consistency.

-12 -



tent with the other terms of the 1925 Act. However, this
application was through its incorporation into the vehicle of the
1925 Act.

Second, the <court finds that the 1925 Act repealed the
MBTA's applicability to Alaska by implication at least so far as
it is contrary to the 1925 Act's subsistence exemption. As
stated by the Supreme Court,

It is a cardinal principle of construction that

repeals by implication are not favored. When there are
two acts upon the same subject, the rule is to give
effect to both if possible. The intention of the
legislature to repeal "must be clear and manifest.” It
is not sufficient, as was said by Mr. Justice Story in
Wood v. United States, "to establish that subsequent
laws cover some or even all of the cases provided for
by [the prior act]; for they may be merely affirmative,
or cumulative, or auxiliary." There must be "a

positive repugnancy between the provisions of the new
-law, and those of the old; and even then the old law is
repealed bv implication onlv pro tanto co the extent of
the repugnancy.”

United States v. Borden Co., 308 U.S. 188, 198-96 ' 1939) cita -

tions omitted). Thus, where a particular Jlocal law conflicts
with an earlier general law of nationwide application, the
special or local law will supersede the general enactment to the
extent they are inconsistent. 1A Singer at § 23.16.

To determine whether there is an inconsistency between the
1925 Act and the MBTA, the <court must first determine the

relationship between the conflicting clauses in section 10 in the

1925 Act. The court finds both cannot simultaneously be given
their full scope. If the penultimate emergency need® clause s
6

As noted below, the emergency exception was expanded to a
troader subsistence exception in 19A0.
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given its plain meaning, then the word "birds" within the
exception would apply to both migratory and non-migratory birds
and contravene the MBTA. If, however, the MBTA clause is given
precedence, then the emergency need exception only applies to
non-migratory birds, not all birds as its language suggests.

A number of factors show that Congress intended the emer-

gency need exception to take precedence. While no one cf these
factors is conclusive, the weight of all the factors supports the
conclusion. First, the plain language of the emergency need
exception compels this result. Congress shows it knew how to

distinguish between different types of birds elsewhere in. the
1925 Act. Its failure to do so here is evidence that it intended
the exception to include all birds.

Second, the emergency need proviso states that "[no regula-
tion] . . . shall prohibit any Indian or Eskimo to take

birds during the close reason when he is in absolute need of

food . . . ." This direct grant of authority under the statute
allows Natives to undertake subsistence hunting, even absent
implementing regulations.”? The MBTA <clause only applies to
regulations issued pursuant to the 1925 Act. Consequently, it

must be presumed that the MBTA was not meant to apply to taking

This position is further supported by the subsection of the
emergency need proviso that allows the Secretary "by regula-
tion" to Ilimit such taking in event of species decline. The
implication Ls that, absent such regulation, emergency need
taking is allowed.

-14-
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for subsistence/emergency needs, which was permitted without
regulation.

Third, the court places great weight on the contemporaneous
interpretation given to the 1925 Act by the Department of
Agriculture, the agency charged with 1issuing regulations. In May
1925, four months after the Act®"s passage, the Department 1issued
regulations that interpreted the Act as creating an "emergency"
exception to the MBTA. See U.S. Dept, of Agriculture, Bureau of
Biological Survey, Alaska Game Law and Regulations and Federal
Laws Relating to Game and Birds in the Territory, issued May 1925
(Federal Defendants® exhibit "E". Intervenor®s Exhibit "3").
Regulations 12 and 13 created seasons and set bag limits for
migratory birds. Regulation 8, however, provided an absolute
exception to those limits, providing:

REGULATION®" 8.--TAKING OF GAME BY PROSPECTORS,

TRAVELERS, AND CERTAIN [INDIANS
WHEN IN NEED OF FOOD
An Indian, Eskimo, or half-breed who has not severed

his tribal relations by adopting a civilized mode of

living or by exercising the right of franchise and an

explorer, prospector, or traveler may take animals or
birds 1in any part of the Territory at any time for food

when i absolute need f food and other food is not

available, but he shall not ship or sell any animal or

bird or part thereof so taken.

This interpretation prevailed for 19 vyears, until 1944 (See
below. )

Fourth, the court relies on the principles of statutory

interpretation that ambiguities 1in statutes 1intended to benefit

Natives must be resolved 1in favor of the Natives, and that the

-15-
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emergency clause, being the more specific, locally-oriented
clause, is presumed to control over the MBTA, the more general
statute . See, e.g. , Morton v. Mancari , 417 U.S. 540, 550-51
(1974). Last, readinj the ™"emergency"™ exemption as controlling is
logical as well. It wo."d be reasonable to assume that, given an
"absolute” need for food, Congress would intend that all type of
game be available for taking to avoid starvation.

Based on the above factors, the court finds that Congress
intended the "emergency need"™ provision to create an exception to
the MBTA vrather than the other way around. Consequently, the
1925 Act, at least to the extent of that provision, is repugnant
to the MBTA and impliedly repeals the MBTA to the extent of that

inconsistency.

C. The 1940 "Subsistence” Amendment ana the 1943 Game Act

In 1940, Congress expanded the "emergency™ provision in
the 1925 Act to create a broader subsistence exception. The 1925
Act had created a narrow subsistence exception, under which a
Native could take game and birds out of season "when 1in absolute
need of food and other food is not available." Federal agencies
apparently interpreted this standard narrowly to prosecute
Natives Tfor hunting game out of season. ® 1In order to reconfirm
that the "need" exception was intended to apply to subsistence

hunting, Congress amended section 10 of the 1925 Act to allow

The major area of dispute was deer hunting 1in southeast
Alaska.

-16 -



Natives to take birds and animals out of season "when . . . in
need of food and other sufficient food 1is not available." Act of

October 10, 1940, <ch. 845, 54 Stat. 1103-04; H. Rep. No. 2746,

76th Cong. 3d ,e;s. (1940). Thus, to the extent that the 1925
Game Act survived statehood, it survived in this broader
form.9

D. The 1944 Regulation

In 1944, the USFWS amended the subsistence regulation to
exclude migratory birds from 1its scope. As rewritten, the
regulation read:

An Indian or Eskimo, or an explorer, prospector, or

traveler, may take animals, birds (except migratory

birds), or game fishes 1in any part of the territory at
any time for food when in need thereof and other

sufficient food 1is not available, but he shall not
transport or sell any animal, bird, game Tfish, or part
thereof so taken; and an |Indian or Eskimo also may

take, possess, and transport, at any time, auks,
auklets, guillemots, murres, and puffins and their eggs
for food, and their skin**- for clothing, for his own use
and that of his immediaf ~"1ly.

9 Fed. Reg. 5270 (May 15, 1944) (emphasis added). When an

administrative agency changes 1its interpretation of a statute

after a long period of time, the <court must give far more
credence to the o enal interpretation than the later reinterpre—
9

The 1925 Act was reenacted, with amendments not relevant
here, in 1943, Act of July 1, 1943, <ch. 183, 57 Stat. 301.

This reenactment 1is important 1inone sense, however. At the
time of reenactment, Congress had before it the long-standing
regulation allowing subsistence hunting ofmigratory birds.

Congress ” failure to clarify the statute slanguage demon—
strates its acceptance of that regulatory 1interpretation and
must be seen as a ratification of the regulation.

-17 -



tation. See Watt v. Alaska, 451 U.S. 259, 272-73 (1981). The
court finds that the reinterpretation here was contrary to law,
and the prior 1interpretation correct. Accordingly, it 1is the

1925 Act and not the 1944 regulation that controls.

El. Alaska Statehood Act
The federal defendants argi“e that even if the 1925 Act
repealed the MBTA by implication) the 1925 Act was in turn

"superseded” or "rendered obsolete™ by the Alaska Statehood Act,

thus vreviving the MBTA. See Alaska Statehood Act, Pub. L.
85-508, 72 Stat. 339 (1958). Section 6(e) of the Statehood Act
states :

All real and personal property of the United States
situated in the Territory of Alaska which 1is specifi—
cally usea for the sole purpose of conservation and
protection of the fisheries and wildlife of Alaska,
under the provisions of the Alaska Game Law of July 1,
1943, [the 1925 Alaska Game Law, as amended], and under
the provisions of the Alaska commercial fisheries laws
of June 26,1906 [citation omitted] and June 6, 1924
[citation omitted] as supplemented and amended, shall
be transferred and conveyed to the State of Alaska by
the appropriate federal agency; Provided, that the
administration and management of the Tfish and wildlife
resources of Alaska shall be retained by the Federal
Government wunder existing laws until the first day of
the first calendar year following the expiration of
ninety <calendar days after the Secretary of the
Interior certifies to the Congress that the Alaska
State legislatures has made adequate provision Tfor the
administration, management, and conservation of said
resources in the broad national 1interest * * *,

Federal defendants admit there was never an express repeal
of the 1925 Act. See generally Alaska Omnibus Act, Pub. L.

86-70, 73 Stat. 141 (1959) (act repealing laws made obsolete by

-18-



Statehood Act). However, 1if s statute was not expressly repeal —
ed, any repeal (at least under the facts of this case) must have
occurred through repeal by implication.

1. Express Repeal

Although not mentioned by the parties, there 1in__fajct was an
express repeal of the 1925 Act. See Fish and Game Code of
Alaska, Ch. 94, 1959 Session Laws of Alaska, Art 1V, 8 1. For
the reasons stated below, this repeal did not affect that portion
of the 1925 Act that regulated migratory birds.

This repeal by the Alaska State Legislature presumably was
under the authority granted it by section 8(d) of the Alaska
Statehood Act. Th.is section allowed the state to modify or
repeal Territorial laws, that 1is "all laws or parts thereof
enacted by the Congress the validity of which 1is dependent
solely wupon the authority of the Congress to provide for the
government of Alaska prior to the admission of the State of
Alaska 1into the wunion." See general Iv Mellakalla Indian Commun—
ity v. Eaan , 362 P.2d 901, 922 (Alaska 1961), vacated on other
grounds, 369 U.S. 45 (1962) (discussing effect of & 8(d)).

This statute did not effectively repeal the 1925 Act"s
subsistence exception to the MBTA for two reasons. First, that
portion of the 1925 Act that regulated migratory birds was not a
law "the validity of which 1is dependent solely upon the author—
ity of Congress to provide for the government of Alaska. . . ."
Rather, that regulation®s validity was equally based on the



authority of Congress to implementtreaties. See Missouri v.
Holland, 252 U.S.416 (1920). The fact that Congress incorpo-
rated the terms of the MBTA, which was based on Congress' treaty
power, into the 1925 Act by reference <clearly demonstrates
Congress' intent to rely on its authority. Additionally,
Congress in the 1925 Act chose, for humanitarian reasons, not to
enforce the 1916 Canadian treaty against Natives in need of food.
Although this exception was contrary to the terms of the tre aty,
Congress nevertheless was acting under its authority to implement
the treaty when it decided to implement it only partially.
Second, e en after statehood, the authority to manage
migratory birds remained an area of federal regulation, and such
authority was not passed to Alaska. See Federal opposition brief,
Docket 70, at 38. The reason for this appears in a letter
written by the Department of the |Interior that appears in a
Senate Report on Alaska statehood:
[The Statehood Act] wouid transfer to the State of
Alaska the same jurisdiction and control over the
fisheries and wildlife therein as are possessed and
exercised by the existing States within their terri-
torial Ilimits and adjacent waters. Authority over
matters affecting migratory birds would not be trans-
ferred, since this is a subject which is governed by
Federal law throughout the Union. . . . [This situa-
tion] involvel[s] the discharge of international
commitments, undertaken by the United States through
treaty or convention.
S. Rep. No. 1929, 81st Cong., 2d Sess. 14 (1950). Accordingly,

given that regulation of taking of migratory birds is an area of

federal primacy, the Statehood Act'j 8 8 (d) did not give the
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state the authority to repeal federal policy 1in the area.

2. Repeal by Implication

The Statehood Act also did not impliedly repeal the 1925
Act®s regulation of migratory birds. As noted above, in order
for there to be repeal by implication, there must be actual
inconsistency or repugnance between statutes. If implied repeal
is to be present here, such 1inconsistency must be found 1in
section 6(e) of the Statehood Act, which transferred the adminis—
tration and management of fish and wildlife resuurces to Alaska.
However, authority over regulation of migratory bird takes was
not transferred to Alaska (jee above). It therefore cannot be
shown that there was the transfer of any authority tothe state
that would be inconsistent with continued federal management of

migratory birds under the 1925 Act.

F. The Fish and Wildlife Improvement Act of 1970

The court declines to address whether the Secretary has
authority to issue regulations pursuant to the Fish and Wildlife
Improvement Act of 197B, & 3(h)(2), Pub. L. No. 95-616, 92 Stat.
3112 (1978) (codified at 16 U.S.C.8 712(1) (1982)). There 1is no
case or controversy in this area. Any opinion would be advisory

in lature, the 1issues not being ripe for decision.

G. Cone lus ion

In conclusion, the court finds that the MBTA"s direct



0 72A
7». 8/82)

regulation of migratory birds in Alaska was repealed by the 1925
Act. However, since the 1925 Act incorporates the terms of the
MBTA by reference, the net result 1is that the MBTA1ls terms,
except for subsistence situations, continue to apply. Such
regulation 1is pursuant to authority granted the Secretary by the
1925 Act. The court further finds that the Statehood Act did not
transfer authority over migratory birds to Alaska, and that
therefore the 1925 Act"s provisions on migratory birds continue
in effect. In the absence of regulation to the <contrary,
subsistence hunting of migratory birds for nutritional (as

opposed to cultufal or other) needs remains legal.

1. Plaintiff.s" Clainms
A. The h"oooer Bav Agreement
Plaintiffs allege that the Hooper Bay Agreement was
adopted in violation of a number of statutes and that 1its
adoption was arbitrary and capricious. Because the Hooper Bay
Agreement has been superseded by the 1985 VYukon-Kuskokwim Delta

Goose Management Plan, these claims must be dismissed as moot.

B. The Watson Non-Enforeement Policy

The Watson policy of December 5, 1975, purported to define
circumstances in which the U.S. Fish and Wildlife Service would
forebear to enforce the MBTA against subsistence users. Plain—
tiffs challenge this declaration of policy on a variety of

procedural and substantive grounds. Because this court holds
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that the MBTA does not apply to the subsistence takings addressed

by the policy, the forebearance promised by the Watson Non-

Enforcement Policy 1is irrelevant. To invalidate the policy would
not affect enforcement--there can be none--or remedy the injuries
of which plaintiffs complain. Accordingly, the claims relating

to the validity of this policy are moot.10

C. The 1985 Yukon-Kuskokwir Delta Goose Management Plan
1. APA

Plaintiffs apparently contend that the current Goose
Management Plan "GMP) constitutes a regulation adopted without
compliance with the Administrative Procedure Act. Portions of
the GMP are not self executing; the proposed restrictions on
sport hunting, for example, were not intended to become effective
without separate promulgation of appropriate regulations.
Plaintiffs, however, <challenge the agreement only insofar as it
allegedly restricts agency discretion with respect to enforcement
of the MBTA against subsistence users and delegates enforcement
responsibility to the Association of Village Council Presidents
(AVCP) .

This claim 1is mooted by this court®s holding regarding the

reach of the MBTA. In essence, the subsistence-enforcement
10
Alternatively, the lack of redressability of plaintiffs”
alleged 1injury may be viewed as vitiating standing. See
Simon v. Eastern Kentucky Welfare Rights Organization, 426
Uu.Ss. 26, 38 (,1976,). What 1is clear is that no case or contro—

versy exists with respect to the Watson policy.
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aspect of the GMP has become a mere statement of intent by the
AVCP to enforce the plan voluntarily. The Fish and Wildlife
Service cannot enforce the MBTA against bona fide subsistence
users 1in the Delta, and 1its promises to refrain from doing so
under certain conditions are irrelevant. Thus, the GMP 1is no

longer a "promise"” to withhold enforcement of the MBTA.

2. NEPA

For the same reason, plaintiffs®™ National Environmental
Policy Act (NEPA) claim regarding the GMP is also moot. Given
the 1irrelevance of the federal promises not to enforce, the
subsistence aspect of the GMP 1is not the major federal action
required to trigger NEPA. 43 U.S.C. 8 4332(c). Moreover, it
would be futile to order an EIS for a government declaration
regarding application and enforcement of an act it has no power
to enforce.

It is conceivable that the GMP as a whole could trigger the
EIS requirement, even though much of it is not self-executing and
subsequent implementing regulations might be promulgated only
after 1issuance of their own EIS"s. When the moot MBTA-enforce-
ment aspect of the plan 1is removed, what vremains 1is a plan in
which state and federal governmental parties propose interrelated
actions to reduce sport hunting take, and which the AVCP states
on behalf of 1its constituents a plan to reduce subsistence take
on a voluntary basis. .Even if NEPA applies to the GMP as a

whole, however, it must be remembered that plaintiffs® allegec
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injury grows solely out of subsistence hunting and egging. The
Fish and Wildlife Service"s acceptance of voluntary concessions
regarding that 1legal take has caunsd plaintiffs no injury in
fact; 1in other words, the alleged injury from subsistence take is
not "fairly traceable™ to the action occurring here, i.e.,
voluntary reduction 1in subsistence take. Cf. Arlington Heights
v. Metropolitan Housing Corp., 429 U.S. 252, 261 (1977). More—
over, invalidation of the GMP would not redress plaintiffs”
injury. See Simon , supra. Plaintiffs are therefore without

standing to raise NEPA 1issues growing out of the GMP.~"

3. Yukon Delta National Wildlife Refuae/ANILCA

Section 303(7)(GJ of the Alaska National Interest Land
Conservation Act (ANILCA) sets forth the purposes for which the
Yukon Delta National Wildlife Refuge shall be managed. 94 Stat.
2392. Sub-parts (ii) and (iii) of the above section create the
following purposes for the refuge:

(ii) to fulfill the international treaty obliga—
tions of the United States with respect to fish and
wildlife and their habitats;

(iii) to provide, in a manner consistent with the
purposes set forth in subparagraphs (i) and (ii), the

opportunity for continued subsistence uses by local
rural residents;

Even 1if plaintiffs had standing to raise the NEPA issues and
prevailed on those 1issues, it 1is likely that the "exceptional

circumstances™ doctrine would preclude issuance of an
injunction pending completion of the EIS. See American
Motorcyclist Ass®"n v. Watt, 714 F.2d 963, 966~9T (9th Cir
1983).
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There 1is no evidence that Congress intended to prevent any taking
of migratory birds 1in the refuge. Such an intent would conflict
with Congressional intent in passing section 3(h)(2) of the FWIA.
See 16 U.S.C. & 712(1) and associated legislative history. In

any event, the Canadian government has agreed to amend the 1916

treaty to allow some subsistence huntinr ? migratory birds.
Thus, allowing subsistence hunting does n> :onflict with the
purpose of any treaty obligation. On th-i .,ier hand, 1if this

section is read as prohibiting all subsistence hunting of
migratory birds, section (iii) becomes devoid of meaning, as
practically all birds within the refuge are migratory and thus

would not be subject to subsistence take.

1v. State®"s Motion to Dismiss Counts 1V and VII. and
Part of Count 1

Plaintiffs have not opposed the state®"s motion to dismiss
their state law claims. The motion 1is deemed well taken and

granted. Local Rule 5(B)(4).

Accordingly, IT 1S ORDERED:

(@D THAT the intervenors®™ cross-motion for summary judgment
on their cross claims 1is granted in part and denied in part as
set forth above.

(2) THAT the state®s motion to dismiss Counts 1V, VIl and
part of Count 1 of plaintiff®s complaint 1is granted;

(3) THAT the various parties®™ motions to dismiss/grant

summary judgment on plaintiffs® claims are granted:
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4) THAT plaintiffs®™ motion for partial summary judgment 1is
denied;

(5) THAT plaintiffs®™ motion to vacate stay 1is denied as
moot;

(6) THAT the federal defendants®™ cross-motion for summary
judgment against intervenors is denied 1in part and granted 1in
part, as set forth above.

DATED at Anchorage, Alaska, this 24th day of January, 1985.

, UJdnitea States District Jljioge

ce; Gregory F. Cook (0~

"Aw@- Bruce Landcn

Larri lIrene Spen”ler 3(qOO

Donald C. Mitchell - lbe? |
Wayn€ Mmhithidhy RSO ti
James R. Hanson - Oou. W- Ct £«

Clarke Young

Kenneth 0. Jarvi ~
Olof Hellen 31'Ko- 3
Nirvx Kil'bouvne.. -

"5 (L.O-*rol Wi HIKX/Wvi -~
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STATUTES PRINCIPALLY RELIED UPON

Alaska National Interest Lands

Conservation Act

Public Law 96487
96th Congress
December 2, 1980
M st 237D

TITLE VIII — SUBSISTENCE MANAGEMENT AND USE
FINDINGS

16 USC 3111. Sec. 801. The Congress finds and declares that —

@ the ootinuation of the opportunity for
subsistence uses by rural residents of Alaska,
including both Natives and non-Natives, on the
public lands and by Alaska Natives on Native
lads is essattial t© Native physical, economic,
tadrtical, and altual existence and ©
non-Native physical, economic, traditical, and
scial existece;

@ the situation in Alaska isunique iIn that, In
most cases, no prectical altermative means are
available t replace the food syplies and other
items gathered from fish and wildlife which supplly
rural residents dependent on subsistence Uses;

@ cottinuation of. the opportunity for
subsistence uses of resources on public and other
lands In Alaska s threatened by the incressing
population of Alaska, with resultant pressure on
subsistence resources, by sudden declire in the
populations of some wildlife species which are
awial subsistence resources, by increased
aossshhility of remote areas cottaining
subsistence resources, and by taking of fish and
wildlife in a manner inconsistent with recognized
principles of fish and waldlife management;



@ inorder to fulfill the policies and purposes of 43USC 1811
the Alaska Native Claims Settlement Actand assa  rote

matter ofequity, it isnecessary for the Congress to
invoke its costitutional-authority over Native
affairs and its aonstitutioal authority under the
property clause and the commerce clause to protect
and po-“ide the opportunity for continued
subsistence uses on the public lands by Native and
non-Native rural residnts; and

O the rational iInterest In the proper regu-
lation, protection, and conservation of fish and
wildlife on the public lads in Alaska and the
continuattion of the goportunity for a subsistence
way of lifeby residents of rural Alaska require that
an adninistrative structure be established for the
purpose of enabling rural residents who have
personal knowledge of local conditions and require-
ments t® have a meaningful role in the
management of fishand wildlrfe and of subsistence
uses on the public lands In Alaska.

POLICY

Sec. 802 It is hereby declared to be the policy of 16 USC 3112
Congress that —

@ aosistait with sound management prin-
aiples, and the conservation of healthy popullations
of fish and wildlife, tre utalization of the public
lands inAlaska istocause the lesst adverse impact
possible on rural residets who depend upon
subsistence uses of the resources of'such lands; con-
sistat with management of fish and wildlife in
accordance with recognized scientafic principles
and the purposes far each unit established, desig-
nated, or expanded by or pursuant to titdes 1l
through V11 of this Act, the purpose of this title i
t provide the opportunity for rural residents
engaged in a subsistence way of life to do so;

@ nowasteful subsistence uses of fish and
wildlife and other renewable resources dall be the
priority consumptive uses of all such resources on
the public lands of Alaska when It isnecessary
restrict taking in order to assure the continued
viability of a fish or wildlife population or the
continuation ofsubsistence uses ofsuch popullation,
the taking of such population for nowasteful
susistence uses gall be given preference on the
public lands over other consumptive uses; and

@ exoept as otherwise provided by this Act or
other Federal laxs, Federal land managing
agacies, inmanaging subsistence ectivitieson the
public lands and iIn protecting the continued
vigbility ofall wild renewable resources inAlaska,
shall cooperate with adjacent landowners and lad
managers, Including Native Corporations, appro-
priate State and Federal agacies, and other
retios.

™

® O



16 USC 3113.

DEFINITIONS

Sec. 88. AsusecUntK Actrth”enn”subsi”

MTA]ara]Merofwnd7renewableresourcesfor
direct personal or family consumption as foxd, dehter,
flel, clothing, tools, or trangportation; far the making
and <elling of hadicraft articles out of nonedible
byproducts of fish and wildlife resources taken for
personal or family consumption; for barter, or sharing
for personal or family consurmption; and far customary

trade. For the purposes of this section, the term —

@ "fanily'* means all persons related by blood,
marriage, or adgotion, or any person livingwithin
the household cn a permanent besis; and

@ 'barter’ means the exchange of fish or
wildlifeor treir parts, taken for subsistence uses—

(A for other fich or game or treir parts; or

® for other food or for nonedible Ttems
other than money Ifthe exchange isofa lim-
rted and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec . 8. Except as otherwise provided in this Act
and other Federal lans, the taking on public lands of
fish and wildlrfe for nomesteful subsistence uses dall
be accorded priority over the taking on such lands of
Tfishand wildlife for other purposes. Whenever itisnec-
essary 1o restrict the taking of populations of fish and
wiluiife on such lands for subsistence uses in order o
protect the continued vigbiliity of such populatians, or to
cortiinue such usss, such priority shall be implemented
through appropriate limitatios based on the gplica-
tion of the folloving ateria:

@ customar™amd™direct~degende”
fO0fulationsj jEitheMnainsta”

@ laal residency; and

@ thejrwiilabilit™

LOCAL AND REGIONAL PARTICIPATION

Sec.85B. (@) Except as otherwise provided in sub-
section (@) of this ssctian, one year after the date of
enactment of this Act, the Secretary in consultation
with the State shall establish —

@ at lesst six Alaska subsistence resource
regians which, taken together, include all public
las. The number and boundaries of the regions
gall be aufficient © assure that regional differ-
ences Insubsistance usss are adequately accommo-
dated;

@ such loal advisory comittees within each
region as he finds necessary at such time as he may
determine, alter motice and hearing, that the
existing State fish and game advisory comittees
do not adequately perform the functions of the local
comittee system st forth in paragraph QQO(v)
of this subsection; and

-X V -
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® a regioal advisory ooucil in each
SUBSISEENCE resource regian.

Regiael Each regional advisory coucil shall be composed of
adnsgfy residents of the region and shall have the folloving
@roi, authority:

atomty.

(A the review and evaluation of proposals far
regulations, policies, management plans, and other
matters relating o subsistence uses of fish and
wildlife within the rgian;

® the provision ofa forum for the expression of
opinions and recommendations by persons inter-
ested in any matter related to the subsistence uses
of fish and wildlife within the region;

(© the encouragement of local and regional par—,
ticipation pursuant to the provisions of this title in
the decisionmaking process affecting the taking of
fish and wildlife on the public lands within the

region for subsistence Lsess;
Arual gt O the preparation of an annual report o the
oSEay. Secretary which srall contain —

@® an idntfication of current and antci-
pated subsistence uses of fish and wildlife
populations within the region;

@) an evaluation ofcurrent and anticipated
subsistence needs far fish and wildlife popu-
lations within the regian;

@) a recommended strategy for the
management of fish and wildlife populations
within the region t© accommodate such
subsistence uses and needs; and

() recomendations conceming olicies,
standards, quicklines, and regulations t©
implement the strategy. The State fish and
game advisory comittees or such laal
advisory comittees as the Secretary may
establish pursuant toparagraph (2) ofthissub-
section may provide advice 1o, and assist, the
regional advisory aoucils in carrying out the
functions st forth in this paragraph.

® The Secretary dall assign adequate qualified
staffto the regional advisory coucils and make timely
distribution of all available relevant tedmical and
scientafic support data to the regional advisory coucils
and the State fish and game advisory committees or
such local advisory comittees as the Secretary may
establish pursuant to paragraph (2) of subsection @.
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© The Secretary, in performing his monitoring
resporsibility pursuant o section 806 and In the exer-
ci of his closure and other adninistrative authority
over the public lands, srall consider the report and rec-
ommendations of the regiomal advisory coucils con-
ceming the taking of fish aud wildlife on the public
lands within their respective regions for susistel e
uses. The Secretary may choose not to follavany recom-
mendation which he determines is not supported by
sustantial evidence, violates recognized principles of
fish and wildlife conservation, or would be detrimental
o the satisfaction of subsistence needs. Hra recommen-
dation isnot adopted by the Secretary, he dall sstforth
the factual besis and the reasons for his decision.

(@ The Secretary sall not implement subsections
@, ©), and © of this section fwithin one year from the
date of enactment of this Act, the State enacts and
implements laws ofgereral goplicebility which are con-
sistatt with, and which provide for the definfdan,
preference, and participation specified n, sectios 803,
8%, and 805, such lans, unless and uttal repealed, Sall
supersede such sections insofar as such sections goven
State resposibi ity pursuant to this title for the taking
of fish and wildlife on the public lands for subsistence
uses. Laws establishing a system of local advisory com-
mittees and regional advisory councils cosistant with
section 805 dall provide that the State rulemaking
authority sall oonsider the advice and recommenda-
tios of the regional coucils concerming the taking of
fish and wildlife populations on public lands within
thelr respective regions far suosistence usss. The
regioal coucils may present recommendations, and
the evidence upon which such recommendations are
besad, to the State rulemaking authority during the
course of the adninistrative proceedings of such
authority. The State rulemaking authority may choose
not to follovany recommendation which itdetermines
is not supported by susstantial evidence presented
during the course of its adninistrative proceedings,
violates recognized principles of fish and wildlife con-
servation or would be detrimental 1o the satisfaction of
rural subsistence needs. IFa recommendation s not
adopted by the State rulemaking authority, such
authority sall set forth the factual besis and the
reasons for Its decision.

-XVili-

Ihplerentatian,



Reimbursarent, ©D The Secretary gall reinburse the State, from

OIS funds appropriated to the Department ofthe Interior for
such purposes, for reasonable oosts relating o the
establishment and operation of the regional advisory
oouxcils established by the State in accordance with
subsection (d) and the operation of the State fish and
game advisory comittees 0 long as 9e;: comm tees
are not superseded by the Secretary pursuant to para-
graph (2) of subsection @- Such reimbursement may
not exceed 50 per centum of such aosts i any fisal
year. Such aosts gall be verifiad In a statement which
the Secretary determines 1o be adequate and acourate.
Sums paid under this subsection Sall be In addition ©
any grants, payments, or other sums towhich the State
isentitded from appropriations to the Department ofthe
interior.

Rort© @ Total payments to the State under this subsection

GQrges. shall not exceed the sum of $5,000,000 inany one fisal
year. The Secretary duall advise the Congress at lesst
once inevery five years as towhether or not the maxi-
mum payments gSoecified In this subsection are
adequate to ensure the effectiveress of the program
established by the State to provide the preference for
subsistence uses of fish and wildlife sst forth In section
an.

FEDERAL MONITORING

Rporttoan- Sec. 836. The Secretary dall monitor the provisios

gessioel M-y the State of the subsiistence preference set forth in

]B'HE‘B'USC g6, Section 804 and srell advise the State and the Commit-
tee on Interior and Insular Affairs and on Merchant
Marine and Fisheries of the House of Represerntatives
and the Conmittees on Energy and Natural Resources
and Environment and Public Works of the Senate
annual ly and at:such other times as he deems necessary
ofhis views on the effectiveress of the Implementation
of this titke including the States provision of such
preference, any exercise ofhis closure or other admin-
istrative authority 1o protect subsistence resources or
uses, the views of the Statu, and any recommendations
he may have.
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JUDICIAL ENFORCEMENT

Sec. 807. @ Local residents and other persons and  Onmll atios.
organizations aggrieved by a failure of the State or the  16USC 3117.
Federal Government to provide for the priority for
subsistence uses set forth insection 804 (orwirth respect
0 the State as set forth In a State law of gereral
gopliczbility ifthe State has fulfilled the requirements

ofsection 816(d)) may, upon exhaustion ofany State or
Federal (es gopropriate) adninistrative remedies
which may be aailable, filea amvil action in the United
States District Court for the District of Alaska t©
require such actios to be taken as are necessary 1O
provide for the priority. In a avil action filed against
the State, the Secretary may be joined as a party tosuch
actin. The court may grant preliminary injuctive
reliefin any avil action ifthe granting of such relief is
appropriate under the facts upon which the action B
besed. No order granting preliminary relief sall be
issued untdl after an opportunity forhearing. In a avil
action filed against the State, the court Sall provide
relief, other than preliminary relief, by directing the
State 1o submi't regulations which satisfy the require-
ments of section 8)4; when approved by the court, such
regulations gall be incorporated as part of the firal
Judicial order, and such order srall be valid only for
such periad of time as normal ly provided by State law
for the requlations at Isse. Local residents and other
persons and organizations who are prevailing parties in
an action filed pursuant o this section Sell be awarded
their aosts and attomey’s fess.

©  This section s the sole Federal judicial remedy
created by this title for loal residents and other resi-
dertswho, and organizations which, are aggrieved by a
failue of the State to provide for the priority of
subsistence uses set forth iIn section 84
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Alaska Statltes

Sec. 16.06.0%4. Duties of section of subsistence hunting and
Tishing. The section of subsistence hunting and fishing sall

(@D conpile existing data and conduct studies to gather irformation,
including data from subsistence usars, on all aspects of the role of
susistence hunting and fishing in the Iines of the residents of the
State;

@ quantify the amount, rutritioal value, and extent of depen-
dence on food acquired through subsistence hunting and fishing;

@ make information gathered available to the plblic, appropriate
agacies, and other organized badies;

@ assist the department, the Board of Fisheries, and the Board of
Game in determining what uses of fish and game, as well as which
users and what methods, should be termed subsistence uses, usrs, and
methods;

O evaluate the impact of state and feceral laws and regullations on
susistence hunting and fishing and, when oorrective action IS
indicated, make recommendations to the department;

® make recommendations to the Board of Game and the Board of
Fisheries regarding adgption, amendment and repeal of regulations
afffecting subsistence hunting and fishirg;

() partacipate with other divisios in the preparation of statewide
and regional management pllans so that those plans reorganize and

incorporate the needs ofsubsistence users of fish and game. (§ 3 ch 151
SLA 1978)

Sec. 16.06.2%. Regulations of the Board of Game.

® The Board of Game duall adopt regullations in accordance with

the Administrative Procedure Act (AS 44.62) permitting the taking of
game for subsistence uses unless the board determines, In acocordance
with the Administrative Procedure Act, that adoption of the regu-
latias wall jegpardize or interfere with the maintenance of game
resources on a sustained-yield besis. Whenever it i necessary to
restrict the taking of game t assure the maintenance of game
resources on a sustained-yield besis, or to assure the contiinuation of
subsistence uses ofsuch resources, susistence use sall be the priiority
ue. ffurther restriction isnecessary, the board sralll establish restric-
tiaos and limrtations on and priorTtaes for these consumptive uses on
the besis of the folloving aterie:

@ customary and direct dependence upon the resource as the
mainstay ofones Iinelinood;

@ lo=Al residecy; and
@ aailability of altermative resources. (8 3 ¢h 206 SLA 19/5; am

8§ 5ch 151 SLA 1978)



Sec. 16.05.940. Definitions.

(H) "susistenceuises™neansthecust™
Alaska of wild. renewaf)!e 'resourceir™™
consumption as food, selter, fiel, clothing, tols, or transportation, for
the making and selling of handicraft articles out of nonedible
by-products of fish and wildlife resources taken for personal or family~
consurmption, and for the customary trade, barter or sharing for
personal or family consumption; for the purposes of this paragraph,
"“family’’means all persons related by blood, marriage, or adoption, and
any person living within the household on a permanent kesis;



INTEREST OF AMICI CURIAE

Bobby v. Alaska, Civil Action No. A84-544 (D. Alaska), 1is a
federal court class action pending against the state filed in
November 1984 on behalf of the people of Lime Village pursuant
to ANILCA 8807, alleging that the state, through the imposition of
arbitrary closed seasons and individual bag limits, had denied the
people the subsistence preference mandated by ANILCA 8804. One
Lime Village subsistence hunter had his snowmachine r,.ifiscated by
the state for taking moose in accordance with custom and tradition
but not provided for iIn the state®"s regulatory scheme (civil
forfeiture action still pending) , and another Lime subsistence
hunter was charged criminally (since dismissed) for the same moose
taking. At the 1insistence of the state that the plaintiffs
exhaust the same purported administrative remedies that the state
holds out 1iIn the instant case as an adeguate alternative to
judicial vindication of subsistence rights, the lawyers for the
Bobby plaintiffs devoted five months to the state"s complex and
time-consuming administrative process. The Bobby plaintiffs found
the proffered remedy to be exhausting but wholly iInadeguate.

The Board of Game, at 1its March regulatory meeting 1in
Anchorage, found that the people of Lime Village, who by custom
and tradition harvest moose and caribou on a year-round basis,
"are probably the most geographically isolated and subsistence
dependent people 1In the stvte." Findings on Lime Village
Management Area, Alaska Board of Game S85-36-GB (4 April 1985);

see also Priscilla Kari, Land Use and Economy of Lime Village



(ADF&G Technical Paper No. 80, June 1983). Nevertheless, the
Board, while liberalizing some of the sport-hunting restrictions,
refused to abandon the precepts of arbitrary calendar-based closed
seasons and individual bag limits — precepts which discriminate
against Lime Village®s customary and traditional uses of wildlife
resources and the communal subsistence-based socioeconomic and
sociocultural system of the village. The Board®"s refusal was not
based on the sustained-yield principle, 1inasmuch as the Board
continued to allow non-local and nonresident sport and trophy
hunting on the Lime hunting grounds. Rather, the state blames
this Court for the Board"s refusal:
On February 22, 1985, the Alaska

Supreme Court decided Madison v. Alaska
Department of Fish and Game, 696 P.2d 168

(Alaska 1985) . The case held that the
Boards of Fisheries and Game do not have
statutory authority to identify

subsistence uses as the customary and
traditions) uses of fish and game in
Alaska by rural Alaska residents, nor do
the boards have the authority to identify
subsistence users on a community or area
basis. Therefore, when the Board of Game
met, 1t could not consider establishing
seasons and bag limits specific to Lime
Village, as it could have done before
Madison.

Response to the Defendant®s Supplemental Motion Tfor Partial
Summary Judgment at 2, filed 20 September 1985 by the state in
State v . One Red Yamaha Snowmachine and Wasilie Bobby, No.
4MC-84-1 Civ. (Dist. Ct., Fourth Judicial Dist. at McGrath).

In June the Board of Game again convened, this time 1in
"emergency' session in Juneau, the alleged emergency having arisen

as a result of the decision of the court of appeals iIn the case at

bar, 698 P.2d 174 (Alaska App. 1985). The state had announced, in
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effect, that the Eluska decision had legalized 'poaching,” and
that, since Madison had assertedly declared "all Alaskans™ to be
subsistence users, it was no longer possible to distinguish true
subsistence hunters from poachers.—-" Amicus curiae Bobby
plaintiffs and others again petitioned the Board, at its emergency
meeting, Tor specific relief and for the adoption of subsistence
regulations which they believed would constitute compliance with
state law, as construed in Madison, as well as federal law --
plaintiffs being of the view that the state®"s interpretations of
Madison and Eluska were fundamentally flawed. See Appendices A, B
and C, attached hereto. Again plaintiffs were denied relief. The
Board adopted emergency regulations, but these consist entirely of
mere name changes, except for the creation of a limited-entry-type
“"tier 11" application and permit system for those hunts previously
governed by registration or random-drawing permits.—-"

In the case before the Court the state openly solicits '"this
Court"s guidance on how to adopt permanent regulations that comply
with state law in light of both the Eluska and Madison rulings."
State"s Br. at 3l. Such guidance 1is sorely needed, and the state
is also iIn need of guidance as to its paramount Tfederal legal

obligations. Amicus Bobby plaintiffs have a vital interest in the

1/Memo from the state®s Chief Prosecutor to the Commissioners
of Public Safety and Fish & Game (22 May 1985). See also State”s
Brief of Appellant at 5 n.2.

1/'ﬁ'hese emergency regulations were TfTormally promulgated by
the Commissioner of Fish & Game on 5 July 1985, and transmitted to

the public on 11 July. They have since been published 1In a more
comprehensible format as Alaska Game Regulations No. 26 [hereafter
"Game Pegs]. The new regulations are described 1iIn notes 44 &
95, iInfra.
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correct outcome of this case. Moreover, having sifted through the
maze of 'confusing, unorganized and often unintelligible"§/ fish
and game statutes and regulations, and having participated
intimately iIn the administrative process w"th which the state
seeks to encumber the fundamental subsistence rights of hunters in
remote villages, amicus believes that the views presented here
will assist the Courtin the proper resolution T this
controversy.

The Native American Rights Fund (NARF) is a national
non-profit legal TfToundation established in 1970 to represent
Native Americans across the country on cases of major importance.
It has office in Washington, D.C.; Boulder, Colorado and
Anchorage, Alaska. NARF has played amajor role 1in much of the
successful naturalresource litigationinvolving Native Americans
in the "lower 48" such as United States v. Michigan, 653 F.2d 277
(6th Cir. 1981) (Great Lakes fTisheries) and United States v.
Washington, 384 F_Supp. 312 (W.D. Wash. 1974T, aff"d 520 F.2d 676
(9th Cir. 1975), cert, denied, 423 U.S. 1086 (1976) (the ™"Boldt
decision™).

NARF opened 1its Alaska office in October 1984 to respond to
an increasing number of requests for assistance from village
councils and individuals on matters 1involving Native governmental
rights and subsistence. Its two Anchorage attorneys have spent
the past year researching the law iIn these areas and giving legal
advice to approximately thirty Native villages and organizations.
The court of appeals®™ decision in Eluska 1is critical to the

§7Alaska Judicial Council, Twelfth Report to the Legislature

and Supreme Court: 1983-84 at Appendix N-1.5 ("Fish & Game
Sentences: 1980-81").



subsistence lifeway of our Native clients. Our participation is
not on behalf of a specific client. We support the decision of
the court below in the general interest of our clients and wish to
inform this Court of well-established analogous principles 1in
Native American Blaw which provide additional support Tfor the
decisions of the lower courts.

INTRODUCTION AND SUMMARY OF ARGUMENT

Introduction

"The subsistence way of life" — regai Hess of whether or not
its precise components can be agreed upon — has a special meaning
to Alaskans. Most residents of the state know and readily

acknowledge that they either do or do not lead such a rugged
lifeway. To be sure, there 1is murkiness at the confluence of the
suosistence, sport, trophy and commercial classifications, and

those who find themselves situated there deserve fair and

sensitive treatment. And there are no doubt those who
opportunistically classify themselves according to their
individual perceptions, on any given day, of self-interest. This

is easy enough to understand in a regulatory system that portrays
yesterday®s Grand Slam trophy hunter as today®"s subsistence
hunter/fisher/gatherer. Still, most Alaskans know 1t when they
see it, and most know that it is primarily a "rural" enterprise.
They know also that leading a subsistence lifeway is not merely a
weekend or recreational activity, but rather that true subsistence

users have iIntegrated the activities associated with hunting and



fishing — learning the necessary skills, preparing the equipment,
hunting, Tfishing, preparing what is caught or taken, sharing the
take with others — to the extent that these attributes are so
much a part of their Jlives that they wuse them to define
themselves. Their dependence on hunting and fishing is cultural
and social as well as economic. Moreover, all Alaskans are aware
that the state and national legislatures have mandated a wildlife-
use preference fTor those engaged in subsistence lifeways and
lifestyles, albeit that some of them believe (without reason, in
our view) that such a preference 1is unconstitutional.

This case, however, 1is not about the constitutionality of th:
"subsistence priority." Rather, like Madison v. Alaska Dept, of
Fish & Game, 696 P.2d 168 (Alaska 1985), it 1is about whether or
not the state"s game regulations satisfy the subsistence priority
requirements of state and federal law. The court of appeals,
relying solely on state law, has concluded that the state has a
mandatory duty to issue regulations which implement the statutory

priority for subsistence. State v. Eluska, 698 P.2d 174, 178

(Alaska App. 1985). The state does not now challenge this
conclusion. Rather, 1its position is that 1i1ts regulations do all
that the law requires. The court of appeals disagreed. Relying

on its own reading of state law and on this Court®"s decision in

Madison, it held that, as a general matter, the state has fTailed
to give subsistence proper consideration before enforcing

regulations which restrict 1it.
According to AS 16.05.251(b), as interpreted 1in Madison, all

non-subsistence uses of fish and game must be curtailed before



restrictions are iImposed on subsistence uses. Madison at 174. It
is not enough, therefore, for the regulations to give local
subsistence hunters and Tfishers a limited seasona®™ 'opportunity”

to hunt and Ffish. Nor 1isit enough to design slightly longer

seasons s.nd slightlymore liberal individual bag limits for
subsistence hunters and Tfishermen. Rather, the subsistence
priority requires what the word "priority” 1implies. Subsistence
comes Tirst. Regulations which impose substantial restrictions on

subsistence hunters and Tishers are justifiable only on one or
both of two grounds - protection of fish and wildlife or
preservation of subsistence itself -- and justifiable only if
sport and commercial hunters and Tfishers who might compete with
subsistence users have been told to do their hunting and TfTishing
elsewhere. Because the state game regulations do not come close
to putting this approach to fish and game management into
practice, the court of appeals correctly called the entire
regulatory system into auestion.

We are Tiling this brief to provide additional support for
the court of appeals®™ basic conclusions and, as part of our
arguments, to emphasize the central problem the Boards of
Fisheries and Game have TfTailed to address. For seven years, the
state subsistence lav; has required the Boards to identify
customary and traditional subsistence uses of fish and game and
give those uses priority. A similar federal mandate has been in
place for almost five years. Not only has the state failed to do
what the law requires, its reactionto the decisions 1in Madison

and Eluska has Dbeen to relabel its sport regulations as



"subsistence™ regulations, as if a change iIn name alone will
satisfy the law and the courts.

Believing that the state's position is wrong in all material
respects—~, and that the Court ought to examine the g--estions
presented for review from the perspective of the history that
produced the subsistence preference, we present the following
arguments as friends of the court and of subsistence wusers. In
doing SO we have acknowledged the broadest definition of
subsistence wusers to include rural and non-rural and Native and
non-Native peoples wherever the legislative histories or
subsistence studies support such breadth. However, the history
and case law primarily relied wupon in this historicall/legal
analysis demonstrate that at the heart of the subsistence

preference is the overriding federal commitment (with some state

support) to protect Alaska Native communities, including their
subsistence lifeways. Certain sections of this brief will speak
exclusively to this fundamental subsistence right of Native

Alaskans, without which there would be no subsistence preference
at all for anyone, rural or non-rural, Native or non-Native.
Summary of Argument

Before examining the substantive guarantees of the state and

/" and considering the propriety of the

federal subsistence laws->

f/We do agree with the state that this case is not moot and
that "this Court®"s guidance on how to adopt permanent regulations
that comply with state law in light of both the Eluska and Madison
rulings”™ (State®"s Br. at 30-31) 1is desperately needed.

-/as 16.05.094, -.255(b), --257 and -.920(23); Title VIII of
the Alaska National |Interest Lands Conservation Act, Pub. L.
96-487 (2 Dec. 1980), 94 Stat. 2422, 16 U.S.C. 88 3111 et. seq.-
[hereinafter <cited as "ANILCA™ with the Public Law section

numbers] .



state®s regulatory management system under those laws and 1iIn the
light of the actual facts of Alaska®"s subsistence lifeways, we
urge the Court to review the evolution of the subsistence-
preference laws. We therefore briefly review the operation of
English wildlife law, 1its influences on early American wildlife
law, and the development of the latter 1iInto today"s regulatory
system, which 1s dominated by sport, commercial and wildlife-
protector interests. We then trace the parallel legal preference
consistently accorded (in word if not in deed) to the subsistence
hunting and TfTishing rights of American Indians. We show that
general wildlife law in Alaska has come to be similarly dominated
by sport and wildlife-protector (as well as commercial) 1iInterests,
but that Alaska Natives (and others) have consistently received a
legal preference for subsistence hunting and Ffishing similar to

that accorded to lower-48 Indians.

From this perspective, the state/federal subsistence laws
(mandated by principles of federal supremacy) may be seen as
securing a positive right with all of the attributes of a
fundamental right, due to be respected and protected as such. The
manner In which the subsistence preference was designed to operate
is then examined 1in some detail, as 1is the accumulated body of
knowledge about the function and inner-workings of the varied
subsistence ways of life throughout the state, including that of
respondent Eluska and his village. We show that that way of life
is entitled to constitutional protection 1i1ndependently of the
subsistence statutes. Against these conclusions we jJuxtapose the

state®s sporting management system and demonstrate that it is in



significant conflict with both the facts and the law.

From this, and from the relevant precedents of Indian law, we
conclude that the basic approach of the court of appeals is
correct, though 1in certain respects it should have qone further.
We also expose the fatuity of the state"s avoidance arguments
(e.g., exhaustion of non-existent administrative remedies). We
respectfully submit the information and arguments herein believing
them to be useful to the Court in laying down guidelines for
bringing the state into compliance with the subsistence-preference

laws.

ARGUMENT

I
HISTORICALLY IN AMERICA THE NATIVE SUBSISTENCE
HUNTING AND FISHING RIGHT HAS BEEN
ACCORDED THE STATUS OF A FUNDAMENTAL RIGHT
AND EXEMPTED FROM THE EVOLVING PRECEPTS
OF ANGLO-AMERICAN WILDLIFE LAW
In support of the restrictions it seeks to apply -~to
respondent Eluska, the state invokes Biblical 1injunctions and
claims that "[sjeasons and sex restrictions have been law in the
United States since colonial days."™ State®"s Br. at 13 n.10. It
is well to review the history, of Anglo-American wildlife
jurisprudence, to trace its development and examine the purposes
it serves, to contrast these sport-hunting rules with Indian and
other subsistence ways of life and with applicable Indian law, and

to see how these developments have played out on the Alaska scene,

culminating iIn the landmark federal/state subsistence-preference

experiment.



ft /

Al English and Early American Wildlife Management Systems

The English antecedents of American wildlife Jlaw consisted
primarily of harsh, cruel and antidemocratic game laws which
afforded an abrolute preference for the sporting pleasure of the
English aristocracy over the needs of the common man.—-" Although
some of these sporting rules -- e.g., seasons, bag limits and
methods restrictions - survived the American Revolution, early
American wildlife management was dominated by the democratic
principle of "free taking.This passion for “democracy,"™ for
equal hunting rights for all, had disastrous consequences, Tfor it
led, aim g other excesses, to commercial dealing in wildlife.
Market hun-.ing and the "free taking”™ ethos brought many game
species to the brink of extinction by the end of the nineteenth
century-8/ This unrestrained slaughter had devastating conse-
quences Tor Indian cultures which had depended for millenia on
these subsistence resources as the mainstay of their physical and
cultural survival; sometimes the slaughter was specifically
motivated by the goal of driving the Indians from their land to
make room for white settlement (and to force the conversion of

—"~See Thomas A. Lund, American Wildlife Law 3-17, 21-23,
100-03 (1980) [hereafter, American Wildlife Law]; E. P. Thompson,
Whigs and Hunters: The Origin of the Black Act (1975) . The
"qualification statutes'"™ were the English system"s principal means
of bestowing sport hunting rights upon the wealthy and depriving
the masses of both food and hunting weapons. These laws were
enforced by the Kking®s Forest Jurisdiction.

—/American Wildlife Law at 19-34.

—8/Id. at 57-60.
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Indians into farmers)ﬁ/

Thus, rejection of the English caste system for allocating
wildlife uses led to the early American approach to wildlife as
primarily an economic resource to be exploited, which 1in turn
threatened the very existence of wildlife. Complete disaster was
avoided only by the intervention and influence of sport Iinterests,
which secured the elimination of commercial hunting, other
regulatory restrictions, funding Tfor regulatory enforcement,
wildlife restoration programs, habitat protection, and the
like.— / Thus American wildlife law has come to be dominated by
sport and (especially at the federal 1level) wildlife-protector
interests;— N the survival of many species 1iIs indebted to those
interests, as are the pleasures and desires of sport and commerce,
and the subsistence needs of many peoples.

B. The Simultaneous Recognition of the Subsistence Rights

of Native Americans and the Protection of Those Rights
From Sport and Commercial Restrictions

European discoverers of the 'new world"” recognized from the
outset that Native occupants of America had possessory rights to
their lands which should not be unilaterally taken. This
principle of discovery was acknowledged by Chief Justice Marshall
in Worcester v, Georgia, 31 Uu.s. _.(6 Pet.) 515 (1832).

97 For example, "[i]t has been forcefully contended that,
through considered inaction, the federal government encouraged the
annihilation of the buffalo as a means to oust native tribes from
areas destined for white occupation.” Id. at 89, citing Peter
Matthiessen, Wildlife in America 145-48 (1959 ,. See also, e.g.,
Bruce Brown, Mountain in the Clouds: A Search for the Wild Salmon
(1982).

— ~NAmerican Wildlife Law at 61-73.

Li/1d. 75-78, 81-99.
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[Discovery] could not affect the rights
of those already in possession, either as
aboriginal occupants, or as occupants
by virtue of a discovery made before the
memory of man. It gave the exclusive
right to purchase, but did not found that
right on a denial of the right of the
possessor to sell.

Id . at 544._}2/ This aboriginal right of use and occupancy
included the right to hunt and fish free of outsideinterference,
F. Cohen, Handbook of Federal Indian Law 443 (1982 ed.), and these
aboriginal rights could only be extinguished by the federal
government. Johnson v. Mllntosh, 21 U.S. (8 Wheat.) 543 (1823).
The Indians "yielded their lands by successive treaties, each

of which contains a solemn guarantee of the residue, until they
retain no more of their formerly extensive territory than 1is
deemed necessary to their comfortable subsistence.™ Cherokee
Nation v. Georgia, 30 U.S. (6 Pet.) 1, 15 (1831). In the very
first treaties with the Indians, the United States guaranteed the
sanctity of their hunting grounds (e.g., Worcester v. Georgia, 31
U.S. (6 Pet.) at 551-556), it being recognized that "(hjunting
was...the principal occupation of the Indians, and their land was
more used Tfor that purpose than for any other.™ J[d. at 553.

Indian possession or occupation was

considered with reference to their habits

and modes of life; their hunting grounds

were as much 1in their actual possession

as the cleared fTields of the whites; and

their rights to its exclusive enjoyment

in their own way and for their own

purposes were as much respected, until

}ZfWhich is not to say that the elitism and arrogance of the

English were absent from United States policy, for one of the
colonizing objects was "the civilization of the Indians and their
conversion to Christianity — objects to be accomplished by

conciliatory conduct and good example; not by extermination.™ 31
U.S. (6 Pet.) at 546.

13



they abandoned them, made a cession to
the government, or an authorized sale to
individuals.

Hitchel v. United States, 34 U.S. (9 Pet.) 711, 746 (1835).

As can be seen from the <cases cited hereafter, the
subsistence hunting and Tfishing rights of Native Americans (and
often their commercial rights as well- -~ were routinely reserved
by the Indians iIn the eighteenth and nineteenth century treaties
and agreements negotiated with the United States.— ~ This
fundamental subsistence right was "not much less necessary to the
existence of the Indians than the atmosphere they breathed....fIt]
was not a grant of rights to the Indians, but a grant of rights
from them— a reservation of those not granted.”™ United States V.
Winans, 198 U.S. 371, 381 (1905).

Over the years, and continuing still, these rights have come
into conflict with the non-Indian, non-subsistence oriented
wildlife management systems of the states. As these conflicts
have been presented to the courts, the pattern of judicial
response has been to give vigorous positive protection to Native
hunting and Tfishing rights. Indeed, Native hunting and Tfishing
rights reserved by treaty, statute or agreement have been
liberally construed to accomplish the 1iImportant purpose of
providing for the continued pursuit of a subsistence lifeway. See
Menominee Tribe v. United States, 391 U.S. 404 (1968); Cohen,

}3/See- e«g., Washington v . Washington State Commercial
Passenger Fishing Vessel AsF*n, 443 U.S. 658 (1979 ); Alaska"
Pacific Fisheries v. United States, 248 U.S. 78 (1918).

14/That these rights were expressly reserved is not, of

course, to i1mply that such sovereign contracts were always
honored. See, e.g., Ward v. Race Horse, 163 U.S. 504 (1896); New
York ex rel. Kennedy v. Becker, 241 U.S. 557 (1915); United States
v. Harris, 117 F. Supp. 915 (D. Alaska 1954).



supra at 446 .

Recognition of the importance of subsistence rights is
partially responsible for the rule that reservation Indians have
jurisdiction, exclusive of- that of the states, to regulate
on-reservation hunting and fishing by both tribal members and
non-members, New Mexico v. Mescalero Apache Tribe, 462 U.S. 324
(1983).— ~ Of greater significance for the present case, however,
are those decisions enforcing off-reservation hunting and Tfishing
rights which the Indians have reserved by treaty or statute.
These treaty and statutory provisions frequently reserve such
rights "in common with all other persons,” yet it is routinely
held that the states may not impose their sport and commercial
restrictions on Indians engaged iIn protected hunting and Tfishing
activities, at least unless the state can "demonstrate that its
regulation is a reasonable and necessary conservation measure, ...
and that 1i1ts application to the Indians 1is necessary 1in the
interest of conservation.”® Antoine v. Washington, 420 U.S. 184,
207 (1975).— ~ In addition, such regulatory measures as state

— ”~See also Arnett v. 5 Gill Nets, 121 Cal. Rep. 906 (Cal.
App.- 1975) (state precluded from regulating on-reservation
fishing). Moreover, the tribes have jurisdiction to enforce their
tribal hunting and fishing regulations against tribal members

engaged in off-reservation activities. Settler v. Lameer, 507
F.2d 231 (9th Cir. 1974).

Depending perhaps on the particular treaty or statutory
language involved, some cases either hold or imply that state
regulation of off-reservation reserved hunting and Tfishing
activities 1is precluded altogether. See, e .g., Cheyenne-Arapaho
Tribes of Oklahoma v. Oklahoma, 618 F.2d 665, 669 (10th Cir. 1980)
("'state hunting and fishing regulations do not apply, directly or

indirectly, to hunting and Ffishing by [tribal] members... on land
held as Indian allotments and on land held in trust by the United
States for the Tribes,” 1i.e., 1iIn "Indian country”™ within a

disestablished reservation); Kimball v. Callahan, 493 F.2d 564
(9th Cir.), cert, denied, 419 U.S. 1019 (1974) (continued)

15



licensing requirements/ which are "not indispensable to the
effectiveness of a state conservation program,'™ may not be applied
to the Indians” reserved hunting and fishing rights, Tulee wv.
Washington, 315 U.S. 681 (1942),— ™ nor may the state, by license
granted to private land-holders, obstruct the Indians from fishing
on their treaty-protected "usual and accustomed™ Ffishing grounds.

United States v. Winhans, supra.

In Argument 1V, infra, we show that the cases cited above

(footnote 16 continued) ((within ancestral reservation, now part of
a national forest and wildlife refuge) (but see Kimball 11, 590
F.2d 768 (9th Cir. 1979)); People v. Jondreau, 185 N.W.2d 375
(Mich. 1971) (only the President may regulate Indian fishing at
treaty-protected places); State v . Stasso, 563 P.2d 562, 565
(Mont. 1977) (Indians have "right to hunt game animals free Tfrom
state regulation on lands ceded by the tribes to the Tfederal
government™ which remain "open and unclaimed™); State v. Arthur,
261 P.2d 135, 143 (ldaho 1953) (holding that the Indians” reserved
rights "to hunt upon open and unclaimed land still exist
unimpaired and that they are entitled to hunt at any time of the
yvyear 1n any of the lands ceded to the federal government though
such lands are outside the boundary of their reservation™). Other
cases, however, as in Antoine (quoted 1iIn the text), allow the
state to regulate the off-reservation Tfishing and hunting
activities of the Indians, at least where those rights were
reserved "in common™ with non-Indians, but only 1in a reasonable
and nondiscriminatory manner upon a showing by the state of a
conservation necessity that cannot be effectively addressed by
less-iIntrusive measures. See New Mexico v. Mescalero Apache
Tribe, supra, 462 U.S. at 342; Puyallup Tribe v. Washington Dept,
of Game , 433 U.S. 165, 174, 175-77 (1977); Lac Courte Oreilles
Band v. Voigt, 700 F.2d 341 (7th Cir. 1983); United States wv.
Michigan, 653 F.2d 277 (6th Cir. 1981); Kimball v. Callahan, 590
F.2d 768 (9th Cir. 1979); Sohappy v. Smith, 529 F.2d_570 (9th Cir.
1976), and 302 F. Supp- 899 (D. Ore. 1969); United States v.
Washington, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S.
1086 (1976), aff"d on subsequent review sub nom., Washington v.
Washington State "Commercial Passenger Fishing Vessel Ass®n, 443
U.S. 658 (1979); Holcomb v. Confederated Tribes, 382F.2d 1013
(9th Cir. 1967); Peterson v. Christensen, 455 F. Supp.1095 (E.D.
Wis. 1978); State v. Braun, 309 N.W.2d 875 (Wis. 1981); State v.
Peterson, 297 N.W.2d 52 (Wis. App- 1980); State v. Coffee, 556
P.2d 1185 (ldaho 1976); People v. LeBlanc, 248 N.W.2d 199 (Mich.
1976); State v. Gurnoe, 192 N.W.2d 892 (Wis. 1972).

— /see also State v. McConville, 139 P.2d 485 (ldaho 1943).
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provide instructive precedent Tfor the proper resolution of the
instant case. We mention them here to highlight the Nation®s
longstanding recognition of the supreme importance of Native
hunting and fishing rights, as well as the recognition that "[t]he
tribes could not eat by seasons, nor could sporting bag limits
suffice fTor fTamily [Jor tribal] sustenance. For aboriginal Indian
behavioral patterns to be perpetuated, neither seasons nor bag
limits could be imposed. At the same time, laws had to be enacted
to prevent the burgeoning population of non-Indians from taking
the limited wildlife resource.” American Wildlife Law, supra, at
90.— / The customary and traditional subsistence uses of wildlife
by Native peoples, as these cases reflect, have been accorded all
of the attributes of Tfundamental rights in constitutional

jurisprudence— / — rights which the states may regulate, if at

— See also, e.g., State v. Arthur, 261 P.2d 135, 142 (ldaho
1953):

While both fishing and hunting are
primarily sport and re"creation for most
fishermen and hunters, this 1i1s not so
with respect to the Indians; they have
always fished and hunted to obtain food
and TfTurs necessary for their existence
and have been controlled as to the time
when and the area where and the amount of
catch or kill by the exigencies of the
occasion....

}g‘lndeed, the reserved hunting and fishing right 1is so
powerful that, in the absence of an express congressional
abrogation, it overrides such exclusively conservation legislation
as the Eagle Protection Act, the Migratory Bird Treaty and the
Endangered Species Act. United States v. Dion, 752 F.2d 1261 (8th
Cir. 1985) (en banc); United States v. White, 508 F.2d 453 (8th
Cir. 1974); United States v. Cutler, 37 F. Supp. 724 (D. Idaho
1941); but cf. United States v. Fryberg, 622 F.2d 1010 (9th Cir.
1980). Where the Indians, by treaty, have secured protection for
“"their way of life which included hunting and fishing,"”
congressional intent to abrogate such rights will not be lightly
imputed, Menominee Tribe v. United States, 391 U.S. 404, 406
(1968), and states may adopt regulations to implement (continued)
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all, only upon a demonstration of conservation necessity, and then
only through the least intrusive nondiscriminatory means
available. We now show that these rights have been accorded at

least as much, 1if not more, respect in the development of Alaska

wildlife and Native law.

C. Historic Protection of the Alaska Subsistence Ways of
Life of Natives and Others

The evolution of wildlife law in Alaska has pretty much
followed the pattern nationally and in the lower 48, which 1is not
surprising 1inasmuch as Alaska’s territorial game codes were
written by Congress, which was heavily influenced by sport and
conservation 1interests. But while the "free taking”™ ethos was
just as prevalent here as elsewhere, resulting 1iIn significant
market hunting and other excesses during the gold rushes, Alaska
in large part was spared the threatof wildlife extinctionuntil

World War 11, since which time we have seen the developmentof the
present system. See Morgan Sherwood, Big Game 1in Alaska: A

History of Wildlife and People (1981).- /

(footnote 19 continued) Tfederal rights notwithstanding contrary
provisions of their constitutions. Washington v, Washington State
Commercial Passenger Fishing Vessel Ass®*n, supra, 4* U.S. at
692-96.

EO/We cite this book for its historical perspective
on the evolution of game management in Alaska, but we do
not commend its apparent insensitivity to both the legal
rights of Alaska Natives and their cultural plight in
the face of the encroachments by the "free taking”
civilization. For example, Sherwood suggests '"that
Native conservation systems either did not exist or
broke down rapidly following the introduction of rifles
and the commercial economy."™ Steve J. Langdon, Alaskan
Native Subsistence: Current Regulatory Regimes and
Issues 19 (October 1984, Paper for Roundtable
Discussions of Subsistence, Alaska Native Review
Commission). As Professor Langdon points out (id.) :

Evidence can be cited of wasteful Native
harvesting. Two points (continued)



The subsistence hunting and fishing rights (along with
certain commercial rights) of Alaska Natives were also protected
in much the same way as they were 1iIn the test of the United
States, except that in Alaska these rights were protected
unilaterally by statute rather than by negotiated treaty.glé At
the time of Alaska®"s acquisition by the United States, the

(footnote 20 continued) should be made
about those depredations. First and
foremost they occurred in an al ered
sociocultural environment 1in which the
ability of Natives to control their
resources was severely undermined. New
users made demands on theilr resources and
although most Alaskan Native groups
objected to the appropriation of their
resources, they were nearly powerless to
stop it. When the initial conditions of
population, technology, and economy
changed, it became a new adaptational
setting, and it is to be expected that
new forms of behavior might appear.
Second, the incidents which occurred were
not widespread and were the product of a
relatively small minority of individuals,
perhaps even those who had become most
detached from their Native cultures of
birth as they attached themselves to the
commercial exchange economy of the
immigrants. It is untenable to propose
either that general Native cultural
patterns can be characterized on the
basis of an isolated number of cases or
that situations of wildlife mismanagement
in an entirely altered socioeconomic and
sociocultural setting can be used to make
judgments about the characteristics of
previous adaptations.

See also note 64, infra.

— NArticle 111 of the 1867 Treaty of Purchase, 15 Stat. 539,
left the land and land-related claims of Alaska Natives fTor fTuture
resolution by Congress, which did not attempt a settlement until
the 1971 Alaska Native Claims Settlement Act ["ANCSA™], P.L.
92-203, 85 Stat. 689, 43 U.S.C. 88 1601 et seq., and the 1980
passage of ANILCA.
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subsistence rights of the Territory® s Native peoples were
protected by the "laws of an antecedent government [Russia].'"- »
The Second (1821) and Third (1844) Charters of the Russian
American Company guaranteed Native hunting and Tfishing rights in
the following terms:— ~

The natives not employed by the Company
are permitted to enjoy Tishing along the
shores where they 1live, while Tfree from the
service to the Company, 1In order to procure
food for themselves and their families. They
shall not, however, visit the neighboring
shores without permission of the colonial
authorities. They are entitled also to catch
the sea animals and the wild beasts on these
islands and places where they are living, and
everything acquired by them in this way 1is
their TfTull property. If, however, they would
like to trade some of their Tfurs, they are
permitted to sell them only to the Company at
fixed rates which shall be submitted by the
Board of Directors to the government.

From the outset of American acquisition, Congress recognized
the necessity and justice of according Natives special preference
for the taking of subsistence wildlife resources. In an Act to
Prevent the Extermination of Fur-bearing Animals in Alaska (@ July
1870), ch. 189, 16 Stat. 180, Congress imposed a 20-year bag limit
of 75,000 per annum and 25,000 per annum, respectively, on the
commercial taking of fur-seals on St. Paul and St. George islands,
with open seasons only during June, July, September and October.

Natives were exempted from these restrictions in the Tfollowing

language (81) :

EZ/United States v. Berrigan, 2 Alaska Rep. 442, 446 (D.

Alaska 1905).

23/Russian Administration of Alaska and the Status of the
Alaska Natives, S. Doc. No. 152, 81st Cong., 2d Sess. 45, 50-51 (6

April 1950).



Provided, That the natives of said
islands shall have the privilege of
killing such young seals as may Dbe
necessary fTor their own food and clothing
during other months, and also such old
seals as may be required for their own
clothing and for the manufacture of boats
for their own use, which killing shall be
limited and controlled by such
regulations as shall be. prescribed by the
Secretary of the Treasury.

Throughout the remainder of Alaska"s territorial status,
Congress regularly provided subsistence-taking preferences for
Natives and others in the wildlife laws which Congress found it
increasingly necessary to adopt. In Alaska®s TfTirst game law,
enacted 7 June 1902, 32 Stat. 327, Congress, inter alia, banned
the taking of game animals for export and established seasons,
individual bag limits and sex restrictions for the taking of game
animals and birds. Congress expressly provided (81), however,
that "[njothing 1iIn this Act shall.. _.prevent the killing of any
game animal or bird for food or clothing by native Indians or
Eskimo or by miners, explorers, or travelers on a journey when in
need of food; but the game animals or birds so killed shall not be
shipped or sold."” This exemption, classified as such, was
re-enacted when the 1902 Act was amended by the Act of 11 March
1908, 35 Stat. 102.

The United States continued to be cognizant of the rights and
special needs of Alaska Natives when it negotiated the Migratory
Bird Treaty of 1916, 39 Stat. 1702, 1703:

The close season on other migratory nongame
birds shall continue throughout the year,
except that Eskimos and Indians may take at

any season auks, auklets, guillemots, murries
and puffins, and their eggs for food and their



skin for clothing, but the birds and eggs so
taken shall not be sold or offered for sc :.

In an enactment on 6 June 1924, 43 Stat. 464, to protect
Alaska®s fisheries, Congress exempted from methods and
closed-season restrictions "the taking of Ffish for local food
requirements or for use as dog feed.” Jid. at 466 (S8 4 and 5)

The Act was amended on 16 April 1934, 48 Stat. 594. With respect
torestrictions on Tfish fences, traps, Tfishwheels, etc. (83), as
well as other methods and means restrictions (84), the "Karluk,
Ugashik, Yukon, and Kuskokwim Rivers"™ were specifically excepted.

Congress explained (id. at 595):

That the exception hereinabove contained
with reference to the Kuskokwim and Yukon
Rivers shall be solely for the purpose of
enabling native Indians and bona fide
permanent white 1inhabitants along the said
rivers to take from said rivers fTor commercial
purposes and for export from the Territory of
Alaska king salmon in such manner and such
quantities, and at such times as the Secretary
of Commerce may, by suitable regulations, from
time to time permit: Provided further, That
no person shall be deemed to be a bona Tfide
permanent inhabitant of the said rivers who
has not resided thereon, or within fifty miles
thereof for a period of over one year, and
that the term "native Indians®™ as used herein
shall be taken to mean members of the
aboriginal races inhabiting Alaska when
annexed to the United States, and their
descendants of the whole or half blood.

By Act of 13 January 1925, 43 Stat. 739, Congress established
the Alaska Game Commission and a law enforcement mechanism, and

247The predecessor Act of 26 June 1906, 34 Stat. 478, did not
contain the exemption in these words, although it did "except Cook
Inlet, the Delta of Copper River, Bering Sea, and the waters
tributary thereto.” Id. at 479 (85). The early fisheries act of
2 March 1889, 25 Stat. 1009, prohibiting the obstruction of
spawning streams, did not contain any exceptions.



directed the Secretary of Agriculture, 1in consultation with the
Commission, to regulate the taking of game and other animals.
With the exception of the prohibition against the use of
"strychnine or other poison”™ (89), the legislation._provided that
the Secretary®™s regulations may not restrict "any Indian or
Eskimo, prospector, or traveler to take animals and birds during
the close seasons when he 1is in absolute need of food and ether
food 1i1s not available...,”™ unless "he shall determine that the
supply of such species of animals or birds 1is in danger of
extermination...” (810).— ~ This exemption was continued 1iIn the
amending act of 25 June 1938, 52 Stat. 1169, 1171,— ~ with an
additional proviso added to 83 (the one-year residency
requirement) that whenever the Secretary finds 'that the economic
welfare and 1iInterests of native Indians or Eskimos, or the fur
resources of Alaska, are threatened by the i1nflux of trappers
without the Territory," he may impose a three-year residency
requirement for a resident trapping license. at 1170.
Meanwhile, Congress passed the Reindeer Industry Act of

1 September 1937, 50 Stat. 900, addressed explicitly to Native

95/

— 'Sect#on 11(H) also provided the Tollowing exemption from
the licensing requirement for fur dealers: “"but no license shall
be required of a native-born resident Indian, Eskimo, or

half-breed who has now severed his tribal relations by adopting a
civilized mode of living or by exercising the right of franchise,
or of a hunter or trapper selling the skins of such animals which
he has lawfully taken...." This exemption was amended by act of
14 February 1931, 46 Stat. 1111, 1113, to 1include 'cooperative
stores operated exclusively by and for native Indians, Eskimos, or
half-breeds, or of stores operated by missions exclusively for
native Indians, Eskimos, or half-breeds.” This exemption, as
amended, was retained in the amending act of 25 June 1938, 52
Stat. 1169, 1171-72, and that of 1 July 1943, 57 Stat. 301, 308.

26/i1it was further retained by amending acts of 10 October

1940, 54 Stat. 1103, and 1 July 1943, 57 Stat. 301, 306, except
that the word "absolute"™ was dropped iIn these later amendments.
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"subsistence" (81):

That a necessity for providing means of
subsistence for the Eskimos and other natives
of Alaska 1is hereby declared to exist. It is
also declared to be the policy of Congress,
and the purpose of this Act, to establish and
maintain for the said natives of Alaska a
self-sustaining economy by acquiring and
organizing for and on behalf of said natives a
reindeer iIndustry or business. . .

Four years later, on 18 August 1941, 55 Stat. 632, legislation was
passed prohibiting the taking of walruses, with but two exceptions

— for "scientific or educational purposes"™ with approval of the

Secretary of the Interior, and (°d. at 633) :

That walruses may be taken at any time by
natives for food and clothing for themselves
and by miners or explorers or any other person
when 1n need of food and other food 1is not
available, and the skins, hides, tusks, or
ivory of walruses so taken may be possessed,
sold, bartered, or purchased 1inthe Territory
and sailid tusks or ivory, when carved or
otherwise manufactured or processed 1iIn the
Territory, may be exported therefrom.

There matters basically stood on the law books when the
AlaskaStatehood Act, Pub. L. 85-508, 72 Stat. 339 (7 Julyl958)
wasdebated in Congress. Congressman Westland, arguing for
federal retention of control over Alaska®s fish and wildlife,
complained of the Territorial Legislature®s failure to protect
“"the rights and privileges of a large and 1i1mportant part of
Alaska®s population, our native people, which are safeguarded
under existing legislation.” 104 Cong. Rec. 9488*89 (1958); see
also 1d. at 9747-50.— ™ In response to this concern, 1iIn part,

—27{In 1957 the Territorial Legislature had created a special-
interest seven-member Fish and Game Commission composed of three
commercial Tfishermen from three specified regions of the state,

one hunter, one trapper, one sport Ffisherman and one fish
processor, the latter four at large. Ch. 63 SLA 1957.
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86(e) of the Statehood Act retained federal control over wildlife
resources until "after the Secretary of the Interior certifies to
the Congress that the Alaska State Legislature has made adequate
provision for the administration, management, and conservation of
said resources in the broad national interest.” 72 Stat. 341.
Congressional intent and his trust responsibility to Alaska
Natives— N notwithstanding, the Secretary TfTailed to protect the
"rights and privileges” of Alaska Natives with respect to
wildlife,— / and the state was eventually certified to assume
administration and management of fish and game.§0/

Nevertheless, in wildlife matters over which the federal
government continued to exercise jurisdiction, Congress continued
to provide protection for Native hunting and Tfishing rights. In
the 1966 legislation regulating the taking of fur seals iIn the
North Pacific, an exemption was given from the law"s prohibitions
for "Indians, Aleuts, and Eskimos who dwell on the coasts of the
North Pacific Ocean.” 16 U.S.C. 81152. The subsistence issue
then received considerable consideration in the deliberations
leading up the passage of ANCSA in 1971, but in the end Congress

— NSee, e.g., People of Togiak v. United States, 470 F. Supp.-
423, 428 (D.D.C. 1979).

29/See Letter from Secretary Fred A. Seaton to Governor Hugh
J. Wade (2 March, 1959) reprinted 1in Hearings on H.R. 39 et al.
Before the Subcomm. on General Oversight and Alaska Lands of the
House Comm, on Interior and Insular Affairs, 95th Cong., 1st
Sess., part X1 411-412 (1978) [hereinafter '"House Hearings'].

— /on 17 April 1959 the state legislature enacted ch. 94 SLA
1959, which contained no provision Tfor Native or other subsistence
uses, but which was given compliance certification by the
Secretary on 27 April 1959 (House Hearings, supra, part Xl at
413) , and the President thereafter transferred jurisdiction to the
state by Executive Order No. 10857 G January 1960).
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elected to protect Native subsistence rights through Conference
Committee directive rather than positive law.— 7
That the congressional directive was intended to be taken
seriously, however, was iImmediately made manifest. The year
following ANCSA, 1972, Congress passed the Marine Mammal Protec-
tion Act, 16 U.S.C. 881361 et seq. Adhering to its 100-year-old
policy, Congress expressly exempted Alaska Natives from the Act"s
prohibitions against taking marine mammals, 1i1f such taking by
Natives "is fTor subsistence purposes”™ or "for purposes of creating
and selling authentic native articles of handicrafts and
clothing,”™ and 1is nonwasteful. 16 U.S.C. 51371(b). The next
year, in the Trans-Alaska Oil Pipeline Act of 1973, Congress
imposed strict damages liability upon the pipeline constructors
for any harm to the subsistence resources of Natives or others.
43 U.S.C. 81653(Ca)(l). That same year Congress enacted the
Endangered Species Act, and again an exemption from the Act"s
restrictions was given Tfor subsistence uses by Alaska Natives
resident iIn the state and '"any non-native permanent resident of an
Alaskan native village." 16 U.S.C. 81539(e) (). This section of
the Act further provides:
Non-edible byproducts of species taken
pursuant to this section may be sold in
interstate commerce when made 1into authentic
native articles of handicrafts and clothing;
except that the provisions of this subsection
shall not apply to any non-native resident of
an Alaskan native village found by the
Secretary to be not primarily dependent upon
the taking of fish and wildlife for
consumption or for the creation and sale of

authentic native articles of handicrafts and
clothing.

31/

—  See David S. Case, Alaska Natives and American Laws 294-95
(1984); see also Argument 11A, infra.



Finally, in the Fish and W ildlife Improvement Act of 1978, Pub. L.
No. 95-616, 92 Stat. 3110, 3112, Congress referred to the
subsistence provisions in the migratory bird treaties with Canada,
Japan, Mexico and the Soviet Union and vested the Secretary of t-he

Interior with authority "to assure that the taking of migratory

birds and the collection of their eggs, by the indigenous
inhabitants of the State of Alaska, shall be permitted for their
own nutritional and other essential needs...." 16 U.S.C. 8712(1).

Meanwhile, of course, Alaska's indigenous peoples were

pressing Congress for the positive protection of their subsistence
way of Dlife from the restrictions of the state"s wildlife
management regime, which was dominated by and geared to the
interests of sport and commerce. In a process involving extended
negotiations, the state, through 1its Ilegislative and executive
branches, and the Congress took action to protect the profound
value of the Alaska subsistence way of life. As seen above, this
action was not taken iIn a vacuum, nor was it the product merely-of
some intuitive sense of jJustice and morality. Rather, the
legislators labored iIn the context of a legal history establishing
beyond doubt and without equivocation that the subsistence right
is a fundamental human right. The.culmination of that history and
legislative effort is before the Court, to be given meaning or, as
the state would have i1t, treated as a dead letter.
.
THE STATE SUBSISTENCE LAW MUST BE CONSTRUED IN HARMONY
WTTH ITS FEDERAL COUNTERPART, BUT THE STATE IS NOT

PRECLUDED FROM PROVIDING BROADER PROTECTION,SO LONG
AS THE PROTECTION MANDATED BY FEDERAL LAW IS



PROVIDED/ WHICH CAN READILY BE ACCOMPLISHED THROUGH
IMPLEMENTATION OF THE "CUSTOMARY AND TRADITIONAL USE™
GUIDELINE — THE CENTERPIECE OF BOTH STATE AND FEDERAL LAW

The state and federal subsistence-preference laws are unique
in the history .of Anglo-American wildlife and Indian law. They
are positive laws, which recognize and seek to protect fundamental
rights. Rather than exempting subsistence hunting and Ffishing
from the wildlife management system dominated by sport, commercial
and wildlife-protector interests, as had been done historically 1in
Alaska, these laws impose upon that system an affirmative duty to
alter its management prerogatives so as to protect subsistence
lifeways by giving subsistence uses an absolute preference over
all other wildlife uses. The state®"s wildlife managers have had a
hard time swallowing this law, as the instant case demonstrates,
but i1t is the law nonetheless. The state®s effort to gut the law
must be rejected, and instead the Court should give TfTull force to
the legislatures®™ recognition of the profound value of a way of
life that has no equal, and is not possible, outside of Alaska -
to the recognition that subsistence uses are "essential to Native
physical, economic, traditional and cultural existence and to
non-Native physical, economic, traditional, and social existence.”
ANILCA §801(1) .

In this argument section we show that settled principles of
federalism oblige the Court to construe the state law consistently
with federal law. We also show, however, that the state 1iIs not
precluded by federal standards from affording protection to the

broader class of non-"rural'" subsistence users 1identified in
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Madison. Nevertheless, neither the state nor the Court is free to
abandon the 'customary and traditional use"™ guideline, which 1is
the substantive bedrock of both the state and federal
subsistence-preference mandates. The law requires the state to
systematically 1identify such uses and provide them with positive
protection through regulations designed to TfTit the facts of
Alaska®s subsistence lifeways. Only by enforcing this affirmative
obligation upon the state is it possible to ensure that
subsistence uses are accorded Tirst priority, rather than the
status they now enjoy as activities subordinate to the entrenched
regulatory system designed to allocate among sport and commercial
uses.
A. The Federal/State Subsistence Protection Program Is
One OF Cooperative Federalism In Which the State

Is Bound By, But Not Limited To, The Minimum Standards
Set Forth In Federal Law

In considering the interplay between state and Tfederal Ilaw
one must begin with the federal government"s continuing
responsibility to protect Native ways of life. ANCSA did not
extinguish this responsibility. Although that Act did not contain
any specific provisions on subsistence, the reason it did not was
that Congress believed that the state and the Secretary of the
Interior would protect subsistence using theilr existing authority.
As the conference committee which drafted ANCSA®"s final version
explained: "The Conference Committee expects both the Secretary
and the State to take any action necessary to protect the
subsistence needs of the Natives." Conference Report No. 92-746,

92nd Cong., 1st Sess., reprinted in [1971] U.S. Code Cong. & Ad.
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News 2247 , 2250 — / ANILCA®"s Title VIII, which contains the
federal priority, grew out of this continuing responsibility: it
was enacted "because the Secretary and the State TfTailed to heed
Congress®™s admonition"™ to protect subsistence. People of the
Village of Gambell v. Clark, 746 F.2d 572, 580 (9th Cir. 1984).
The state®s subsistence law iIs 1itself In part a reaction to
congressional doubts about the state®"s commitment to defending
subsistence. See Op. Atty. Gen. A66-120-82 (December 2, 1981) at
6. In 1977, Governor Hammond and at least five legislators heard
Congressman Seiberling suggest that one way to ensure that
subsistence would receive a priority "would be for the Federal
Government to do what we did in the strip mining law, to lay down
conditions governing management of game on Federal lands and then
say 1if the State welL3 willing to meet those conditions we would
turn over that management to the State." House Hearings, supra
note 29, part XIlI at 18.— / During their deliberations on the
bill which became the state subsistence law, legislators were
given information about the progress and probable requirements of
federal Alaska lands legislation. (Representative Cotten remarked
on the House floor, for example, about some of H.R. 39"s iImportant
features, e.g.: "[Bloy, they did use the word “traditional.”"
Partial transcript of House Debate on HB 960 (26 Hay 1978) at 10;
— /The conference committee suggested that, among other
things, the Secretary could protect subsistence by ‘'closing
appropriate lands to entry by non-residents when the subsistence

resources of these lands are in short supply or otherwise
threatened.” Id.

— /six other legislators testified at another hearing at
which state management under federal standards was discussed.
House Hearings, part XI at 155-56.
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see also id. at 8. (This transcript was prepared by the Depart-
ment of Law on 1 September 1981, and was later submitted to the
Secretary of the Interior as part of the state"s certification

package. It is hereafter referred to as Legislative History.))
This 1s not to say that 1in enacting Ch. 151 SLA 1978 the

Legislature agreed that its law should be 1iInterpreted to be
identical to whatever law Congress eventually approved But it
is also clear that some legislators knew that the bill they passed

might eventually be tested for consistency with federal
requirements.

For our purposes, the federal reguirement important here 1is

that the state must give subsistence a priority, and the terms of

the federal conditions are set out in ANILCA®"s 8804:

Except as otherwise provided in this Act
and other Federal laws, the taking on
public lands of fish and wildlife for
nonwasteful subsistence uses shall Dbe
accorded priority over the taking on such
lands of fish and wildlife for other
purposes. Whenever 1t 1is necessary to
restrict the taking of populations of
fish and wildlife on such [lands for
subsistence uses iIn order to protect the
continued viability of such populations,
or to continue such uses, such priority
shall be 1i1mplemented through appropriate
limitations based on the application of
the following criteria:

(1) customary and direct dependence
.upon the populations as the mainstay of
livelihood;

(2 local residency; and

(3 the availability of alternative
resources.

Important members of Congress expected that the state®s
management of Tfish and wildlife would be consistent with the

§4ZIn Madison, this Court has already rejected this way of
interpreting the state statute. 696 P.2d at 176-77 n.13.
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federal priority. Indeed, Senator Stevens referred to ™"the
State"s responsibilities under Section 804" [126 Cong. Rec. S15130
(December 1, 1980)], Congressman Udall described what ‘'the
subsistence priority requires the State of Alaska™ to do [126
Cong. Rec. H10546 (November 12, 1980)], and the Senate Committee
on Energy and Natural Resources explainedthat §8 804 'requires
both the State and the Federal government to accord nonwasteful
subsistence uses a preference over the taking of such resources
for other purposes on the public lands...." S. Rep. No. 96-413,
96th Cong, 1st Sess. 269, reprinted in [1980]U.S. Code Cong. &
Ad. News 5070, 5213. Parts of Title VIIlIdo bind the State as
well as the Secretary of the Interior. Section 804 says that
"[e]lxcept as provided in this Act and other Federal laws, the
taking on public lands of fTish and wildlife fTor nonwasteful
subsistence uses shall be accorded priority” — without specifying
who 1is to do the according. Section 807 gives people and
organizations the right“to sue the State if they have been
""aggrieved by a failure of the State . . . to provide for the
priority for subsistence uses set out 1iIn Section 804." And
8§805(d) provides that appropriate State laws 'shall supersede”
some of ANILCA"s subsistence provisions, specifically including
the subsistence priority, "insofar as [the ANILCA provisions]
govern State responsibility pursuant to this title for the taking
of fish and wildlife on the public lands for subsistence uses.”
Congress did agree to defer direct application of federal law
to state TfTish and game management — but only if the state

fine-tuned its statutes and regulations to make them consistent



with Tfederal objectives. According to 8 805(d), the ANILCA
priority would not directly govern state management it within one
year of ANILCA"s enactment the state satisfied the Secretary that
it had "enact[ed] and implement[ed] laws of general applicability
which are consistent with, and which provide for, the definition,
preference, and participation specified in sections 803, 804, and
805." Appropriate state laws, "unless and until repealed,”™ would
'supersede™ these ANILCA provisions. Their enactment and
implementation would also stave off direct federal management of
the public lands and lead to federal Tfinancial contributions
towards the costs of allowing greater public participation in
subsistence management. See 88 805(d) and (e).-

Thus, under ANILCA, the state had a choice. It could have
asserted its refusal to comply with the federal conditions, thus
provoking federal TfTish and game management of the public lands and
risking federal cutoffs of funding for state Tfish and game
management. Or the state could have decided to meet the federal
conditions, retain 1i1ts management authority, and continue to
receive Ffederal funds. Not surprisingly, it chose the latter
course. Governor Hammond sent documents evidencing Alaska®s
compliance with Title VIIl to Secretary Watt on December 2, 1981.
(These included Op. Atty.. Gen. A66-120-82, supra.) Changes in
state regulations and policies were reported to the Secretary in a
letter of December 23. Secretary Watt then expressed some doubt
about certain features of the state program (see Appendix D
hereto), and the Boards of Fisheries and Game responded by again

revising their regulations. When, on May 14, 1982, the Secretary



finally certified that Alaska was in compliance with ANILCA, the
state had clearly demonstrated its desire to meet federal

conditions in order to retain the right to regulate fTish and

By doing this it ensured that 1its own laws would be
interpreted in light of the federal standards with which it had
pledged 1its willingness and ability to comply. A state which
elects to accept federal benefits and avoid federal penalties by
participating in what, in other contexts, 1is called "a program of
co-operative fTederalism,” must not ignhore or undercut the federal
standards which underlie the program - unless it abandons the
program altogether. Yet, while 1t participates iIn the program, it
retains some discretion. IT 1t decides to supplement the federal
requirements, or pursue independent policies of its own, that is
its right, unless the regulatory system it sets up is inconsistent
with what federal law mandates. See ANILCA 8815(3).

This kind of relationship between federal and state authority
is not at all wunusual. It is, for example, the way in which a
number of important social welfare programs work.— ~ And it is

— ~The voters agreed that state subsistence management should
continue. By a vote of 111,770 to 79,679, they rejected an initia-
tive. which would have repealed the state subsistence law. State
of Alaska Official Election Returns by Precinct, General Election,
November 2, 1982 at 47 (Ballot Measure No. 7).

——~"See King v. Smith, 392 U.S. 309 (1968) (assuming that
welfare recipients may sue state officials to get them to comply

with federal law); Rosado v. Wyman, 397 U.S. 397 (1970) (making
that assumption explicit); and New York State Department of Social
Services v. Dublino, 413 U.S. 405 (1973) (states may pursue their
own special welfare policies so long as these are not inconsistent
with federal law). See also Thomas v. Johnston, 557 F_Supp. 879,
919 (W.D. Tex. 1983) ('While a state is free to decide whether to
participate 1iIn the Medicaid program and receive Federal assist-
ance, once the state opts into the Federal program it (continued)



central to the operation of the Surface Mining Control and
Reclamation Act of 1977 - the law Congressman Seiberling was
remembering when in that same year he proposed state subsistence
management under federal conditions” The Surface Mining
Control and Reclamation Act established a '"continuing partnership
between the states and the federal government, with the Secretary
[of the Interior] providing oversight, advice, and back-up
authority, and the States bearing the major responsibility for
implementation.™ In Re permanent Surface Mining Regulation
Litigation, 653 F.2d 514, 516 (D.C. Cir.), cert. denied, 454 U.S.
822 (1981); see generally 1id. at 519-21. In this Act Congress
"prescribe[d] federal minimum standards governing surface coal
mining, which a state may either implement itself or else yield to
a Tederally administered regulatory program.™ Hodel v. Virginia
Surface Mining and Reclamation Ass"n, 452 U.S. 264, 289 (1981).
States may submit management plans to the Secretary of the
Interior, just as Alaska submitted its subsistence management plan
to the Secretary. 30 U.S.C. 8§ 1253. If the Secretary approves,
the states are then responsible for regulating surface coal

mining. See 30 U.S.C. 88 1253(b) and 1254. State plans must

include laws which regulate surface mining and reclamation "in

accordance with the requirements of [the Act],” 30 U.S.C.

(footnote 36 continued) must comply with the strictures of Federal
law™); Caldwell v. Blum, 621 F.2d 191 (2d Cir. 1980) (applying
this principle); compare Norman v. St. Clair, 610 F.2d 1228, 1237
(5th Cir. 1980) ((under Medicaid Act states have some discretion to
choose how to make one spouse responsible for the other"s medical
care).

§7/See text at note 33 -"upra.
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8§ 1253(a), but federal law does not prevent states from enforcing
laws which are more protective than the federal minimum standards:

No State law or regulation in effect on
August 3, 1977, or which may become
effective thereafter, shall b~ esuperseded
by any provision in [the Act] or any
regulations issued pursuant thereto,
except insofar as such State law or
regulation is inconsistent with the
provisions of this chapter.

Any provision of any State law or
regulation... which provides for more
stringent land wuse and environmental
controls and regulations of surface coal
mining and reclamation operation than do
the provisions of [the Act] or any
regulation issued pursuant thereto will
not be construed to be inconsistent with
[the Act].

30 U.S.C. § 1255. Meanwhile, citizens have a private fTederal
right of action, paralleling the right established by ANILCA"s
§ 807, to compel ™"the appropriate State regulatory authority” '"to
perform any act or duty under [the Act] which is not
discretionary....”" 30 U.S.C. § 1270(a).— /

The similarity to ANILCA 1is obvious, and a recognition that
ANILCA establishes a program of co-operative fTederalism will help

the Court interpret state law consistently with federal standards.

§8/Hodel upheld this system against Tenth Amendment attacks,

explaining that federal statutes which "[allow] the States, within
limits established by federal minimum standards, to enact and
administer their own regulatory programs, structured to meet their
own particular needs,” are generally constitutional. In a
footnote Justice Marshall cited three federal cases sustailning
statutes resembling the Surface Mining Control and Reclamation
Act, including the Ailrborne Hunting Act, 16 U.S.C. Secs. 742 - 1;
the Clean Air Act, 33 U.S.C. 8S 7401 et seq-.; and the Clean Water
Act, 33 U.S.C. Sec. 1251 et seq-- Hodel v. Virginia Surface
Mining and Reclamation Ass"n, 452 U.S. at 289 & n.30.



B. The Broader Protection Afforded By State Law, As
Construed 1In Madison, Is Not Necessarily In Conflict
With Federal Law, Unless The State Is Correct In Its
Interpretation That "All Alaskans'™ Have Been Declared
Subsistence Users.

In Madison the Court held, quite correctly in our view, that
the 1978 state subsistence law"s protections are "not strictly
limited to rural communities."” 696 P.2d at 176. Throughout 1its
opinion the Court emphasized that "the legislature intended to
protect subsistence, not limit 1t." E.g., id. At the same time,
there can be no doubt that Congress did strictly limit the federal
subsistence preference to "rural Alaska residents.” ANILCA § 803.
This was undoubtedly due 1in part to Congress®™ concern with
fulfulling 1its obligations to Alaska Native villages where some
three-fourths of the state"s Native peoples reside,— ~ and also in
part due to the correct belief that the subsistence way of life is
primarily something engaged in by "rural"™ people.— 7~

§9/See, e.g-, Federal Field Committee for Development
Planning in Alaska, Alaska Natives and The Land (Oct. 1968).

EO/See, e .g.- Yupiktak Bista, Does One Way of Life Have to Die
So Another Can Live? (Dec. 1974). One committee report, fTor
example, explained the ™"rural”™ Ilimitation as follows (S. Rep. No.
96-413, supra, at 233):

Although many residents of cities such as
Ketchikan, Juneau, Anchorage, and
Fairbanks harvest renewable resources
from the public lands for personal or
family consumption, by its very nature a
"subsistence use"™ is something done only
by Native and non-Native residents of
“"rural™ Alaska. The Committee adopted an
amendment to clarify this point by
limiting application of the definition to
areas of “"rural™ Alaska including
communities such as Dillingham, Bethel,
Nome, Kotzebue, Barrow, and other Native
and non-Native villages scattered
throughout the State. However, the
Committee does not intend to imply that
the rural nature of such (continued)



We are not persuaded, hc#ever, that by focusing exclusively

on "rural™ Alaska Congress intended to preclude the state, iIn its
discretion, from affording a wildlife-use preference to
identifiable subsistence users who mighte not ©properly be
classified as rural residents, or who might live 1iIn areas whose
“rural™ character, through no fault of those 1living there, has
been eroded by the encroachments of rapid economic development and
population growth — such as the Madison plaintiffs. We have
found no legislative history indicating such an intent on the part
of Congress, and we are bolstered 1in our view by the position
taken by Secretary Watt during the certification process. By
letter to Governor Hammc id dated 25 February 1982 (Appendix D
hereto), Secretary Watt responded to a subsistence "policy"” of the
Joint Boards which had been previously submitted to him as part of

(footnote 40 continued) communities 1is a
static condition; the direction of the
economic development and rural character
of such communities may change over time.
It should be emphasized that ~ this
amendment 1is not intended to 1iImpose a
“durational™ rural residency requirement
in the definition or impede the
traditional movement of Alaska residents
between the rural areas and the major
population centers and vice versa. Nor
does the amendment prohibit the taking of
fish and wildlife on certain public lands
by normal residents. Rather,
nonsubsistence uses may continue in
accordance with existing law but do not
en’oy any preference on the public lands,
and, consequently, may be restricted
pursuant to Section 804 when necessary to
protect subsistence resources or to
ensure the satisfaction of the
subsistence needs of rural residents.



the state®s certification package, and he proposed a revised
version of the policy, to be adopted in regulatory form. The
effect of Watt"s proposed revisions was to authorize the state to
implement a "three-tier”™ system whereby (1) ™"rural and other
subsistence uses" would have a preference over nonsubsistence
uses, @ if resources were not sufficient to satisfy all
subsistence uses, then "rural subsistence uses"™ would have
priority, and (3) if still further restrictions among rural users
were necessary, they would be applied according to the three
criteria currently known as the "tier II" criteria. According to
Watt, 1i1f the boards had adopted that policy in regulatory Tform,
the state"s program "would comply with all applicable provisions
of Title VIIIL."

For reasons known only to themselves, so far as we are
informed,— ~ the boards elected instead to adopt the strict rural
limitation, which was then applied with a vengeance until the
Madison court intervened. Had the boards adopted the regulation
suggested by Secretary Watt, or should they now adopt such a

— "~The timing of these events, however (see Madison, 696
P.2d at 177), raises the strong suspicion that the boards (or the
Board of Fisheries, at least) seized upon the "rural”™ limit as a
means of stripping all Cook Inlet subsistence fTishers, except
those residing in the three undeniably rural villages of Tyonek,
English Bay and Port Graham, of any preference over, or even equal
rights with, the powerful sport and commercial lobbies. See
Thomas D. Lonner, The Spider and the Fly; American Dominion and
the Survival of Alaska Native Subsistence 12 (October 1984) . The
Madison court struck a solid blow against this unlawful purpose,
but the only effect has been to cause the Board of Fisheries to
open up to "all Alaskans™ the subsistence TfTisheries of the three
villages that had been protected, and with respect to which this
Court (see 696 P.2d at 174) expressed not the slightest hint of

disapproval. Compare 5 AAC 01.580 (vol. 2 AAC, pp- 5-21-22) with
5 AAC 01.580 (vol. 4 AAC, Appendix A, p. ER-4, Emergency

Regulation adopted 6/1/85).
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regulation or some similar approach” the state would, in our
judgment, be in substantial paper compliance with both Title VIII
and state law. But the state has taken a different tack, and one
that is at least as hostile to subsistence uses as the policy
struck down iIn Madison.

IfT state law actually did classify ™"all Alaskans”™ as
subsistence users, then the conflict with Title VIIlI would be
manifest and the state would have to surrender 1its privilege of
managing a substantial part, 1i1f not most, of Alaska®"s wildlife
resources. Such an extension of the subsistence preference to all
state residents would so trivialize and dilute the priority as to
render i1t "like the earth before it was made, “without form and
void.*"— ~ Moreover, by placing such a construction upon the
Madison opinion the state in effect contends that the Court
convicted the 1978 Legislature of committing a fraud, to wit; of
pretending to engage 1in extended and iIntense debate about the
difficult subject of subsistence, when what it was really doing
was devising a means of restricting nonresidents We are

ﬂz‘ln conjunction with the Board of Game®s self-imposed
"emergency” meeting in June, the plaintiffs in Bobby v. Alaska and
others, before becoming aware of Secretary Watt"s recommendation,
unsuccessfully petitioned the Board to adopt a subsistence

regulation (see Appendix B) designed to comply with both state and
federal law.

——~"People v. Jondreau, 185 N.W.2d 375, 383 (Mich. 1971)
(Black, J., concurring), citing Genesis ch. 1:2.

ﬂ4£lf "all Alaskans" are subsistence users, and every
consumptive Alaskan activity is 'subsistence,” then all Alaskans

have a priority over non-Alaskans, and if limitations must be made
all non-Alaskans will be forbidden to hunt or fish before any

Alaskans are affected. Under the Board of Game"s new approach,
hunts previously Jlimited to those holding random-drawing or
registration permits have been designated as "tier Il subsistence

hunts,”™ with non-Alaskans excluded and Alaskans (continued)



certain that the Legislature did no such thing and, having
searched the Madison decision 1iIn vain, we are confident that the
Court did not declare "all Alaskans™ to be subsistence users.

e Finally, the state"s distorted view of Madison would read the
"customary and traditional use" guideline right out of the Ilaw.
That, too, the Court clearly did not say. Rather, the Court quite
plainly said: "The words “customary and traditionall serve as a
guideline to recognize historical subsistence use by iIndividuals,
both native and non-native Alaskans." 696 P.2d at 176. The
customary and traditional use" standard, to which we turn next,
is the very heart of the law. It is the sole mechanism for
identifying and preferring subsistence uses, and 1t 1is obvious
that neither the state nor national legislatures entertained the
notion that "rural"™ could serve as a proxy for '"customary and
traditional."— ~ of course, we readily concede that, even iIn the
rural setting, the development and application of appropriate
"customary and traditional use" criteria iIs not an easy task.
Furthermore, the Court®s Madison holding that subsistence
protection cannot be strictly limited to rural residents
(footnote 44 continued) required to qualify through a "tier II"
point system. See Game Regs, supra note 2, at 12-13; Tier 1l
Questionnaire, attached as Appendix E. Non-Alaskans had been able
to participate in popular sport hunts; now, under the new policy,
they may not be. The court of appeals presumed that the. state
would be able to avoid unconstitutional "discrimination against
outsiders and newcomers,” Eluska, 698 P.2d at 178 n.6, but there
is no sign that it anticipated the state®"s regulatory reaction to
its decision.

45/ . . . . .

— It is clear from ANILCA"s legislative history that
"customary and traditional”™ subsistence uses of fish and game are
a subset of all consumptive uses, and not everything “rural”
people do 1is subsistence. See Cong. Rec. H 10547 (November 12,
1980) (Congressman Udall) . The Congressman®"s example was a local
subsistence moose hunt. People living outside the areas where the

moose were — whether ™"urban”™ or “rural" people — would not be
classified as 'subsistence hunters."”
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undoubtedly makes the state"s task even more difficult. And

that"s the rub.

C. The Core Mechanism of the Subsistence Laws for Identi-
fying and Protecting Subsistence Uses Is the "Customary
and Traditional Use"™ Guideline, Designed T<— Ensure

Coverage of All Legitimate Subsistence Uses

Although the state approaches the subsistence laws as though
they were mere procedural enactments drafted to assist the state
in making discretionary resource-allocation decisions, 1t cannot
be gainsaid that the overriding goal of the laws, and hence the
paramount duty of the state, is to protect the subsistence way of
life, not to subject it to needless and discriminatory rules
designed to regulate sport and commerce. Congress thus declared
the national interest to be in the interdependent goals of "proper
regulation, protection and conservation of Tfish and wildlife on
the public lands and the continuation of the opportunity for a
subsistence way of life by residents of rural Alaska....”™ ANILCA
8§ 801(5). Perhaps nowhere is the supreme importance of this goal
better exemplified than in Congress*® decision to make a
subsistence exception to the theretofore inviolate policy of
prohibiting hunting 1in all national par ksThe legislative
history explained:—

— ~See American Wildlife Law, supra, at 94-95.

— w26 Cong. Rec. S11135 (daily ed. 18 Aug. 1980); accord,
e.g., id. at H10541 (12 Nov. 1980). It was Tfurther noted: "The
National Park Service recognizes, and the Committee agrees, that
subsistence uses by local rural residents have been, and are now,
a natural part of the ecosystem serving as a primary consumer in
the natural food chain.”™ S. Rep. No. 96-413, supra, at 171. In
the national parks of Alaska Congress wanted to insure '"stable and
continuing natural populations and species mix of plants and
animals in relation to their ecosystems, 1including recognition

that 1local rural residents engaged in subsistence uses may be a
natural part of that ecosystem." at 233.



With respect to the situation of local
residents in and near certain new
national parks and monuments established
by this Act, the Committee believes that
the establishment of these units should
protect the opportunity Tfor local rural
.residents to continue to engage 1iIn a
subsistence way of life. The Committee
notes that the Alaska Native people have
been living a subsistence way of life for
thousands of years, and that the Alaska
Native way of life in rural Alaska may be
the last major remnant of the subsistence
culture alive today iIn North America. In
addition, there 1is also a significant
non-Native population residing 1iIn rural
Alaska which in recent times has
developed a subsistence lifestyle that
also i1s a cultural value.

Congress thus sought to protect subsistence lifeways by

guaranteeing the basic right of self—determination:58/

In addition to the cultural importance of
the subsistence lifestyle, curtailment of
subsistence uses would impose major
hardships upon many residents of rural
Alaska. It is a combination of these
factors which has led to the conclusion
that there 1iIs a need to continue the
opportunity for subsistence uses of

~ renewable resources, 1including wildlife,
within certain National Parks and
Monuments by Jlocal rural residents who
have, or are a member of a fTamily which
has, an established or historical pattern
of subsistence uses within such units.
Local rural residents who maintain their
primary, permanent residence within or
near such units should have the
opportunity to decide for themselves the
course, pace, and extent, if any, of
their own lifestyle and community
evolution.

Both the state and federal subsistence laws were predicated

upon an extensive record revealing that numerous rural Alaska

28/ 126 Cong. Rec. S11135 (daily ed. 18 Aug. 1980); accord,
e.g., id. at H10541, H10545, H10546 (12 Nov. 1980); H. Rep. No.
95-1045, 95th Cong., 2d Sess., part 1 at 182, 185 and 187 (1978).
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Native villages and others were greatly dependent upon wild
renewable resources Tfor their economic, cultural and/or social

existence— a dependence that commanded a positive legal preference

over all other uses of such resources_fgl At the same time, ’he

legiclators recognized that the precise nature and inner-workinas
of subsistence lifeways, and the extent of subsistence users-
economic, cultural and/or social dependence on wildlife and other
renewable resources, were not well Kknown. Consequently, the
legislatures designed a statutory scheme that would ensure
extensive research i1nto these unknown factors, the results of
which, it was clearly contemplated, would then be 1incorporated
into protective regulations.--~ The vehicle for thus guaranteeing
the protection of subsistence lifeways was the definition of
subsistence uses as 'customary and traditional uses." This
definition was intended to have sufficient flexibility, depth and
breadth to take account of and protect the diverse Alaska

subsistence ways of life in all of their manifestations. It was

ig/Congress found, Tor example: "Alaska®s more than 200
rural villages are unique in that they are the last communities in
the United States in which a substantial number of residents are
still dependent upon the harvest of renewable resources on the
public la~ds for their sustenance.”™ S. Rep. No. 96-413, supra, at

230-31.

— ~The state law therefore created the Subsistence Division
of ADF&G and assigned it substantial research obligations. AS
16.05.094. ANILCA 8812 imposes similar duties on the Secretary of
the Interior. AS 16.05.094(5) and (6) expressly mandate the
Subsistence Division to evaluate the impact of laws and
regulations on subsistence hunting and Tfishing and to recommend
*corrective action™ to the Department and the fish and game
boards. As Representative Gruening pointed out during debate, 1in
opposition to Representative Cotten*s unsuccessful amendment to
delete 'customary and traditional™ from the bill, "I think that
the meaning of customary and traditional applying it to use...is
not that confusing. After all, this bill 1iIs to establish a
framework iIn which these can be developed.™ Legislative History
at 11-12.



designed in no small way to identify historical subsistence uses,
restore the opportunity to continue those uses to theextent such
opportunity had been eroded, and to perpetuate theesential
resource base and the opportunity for such uses iIn the future.

The "customary and traditional use"™ guideline was 1iIntended by
Congress, as it was by the state legislature”™ to identify and

protect long-established economic and cultural dependence on wild

renewable resources:§2/
However, the phrase *customary and
traditional™. is intended to place

particular emphasis on the protection and

continuation of the taking of fish,

wildlife, and other renewable resources

in areas of, and by persons (both Native

and non-Native) resident 1in, areas of
Alaska 1i1n which such uses have played a
long established and important role in
the economy and culture of the community
and in which such uses incorporate

beliefs and customs which have been

handed down by word of mouth or example
from generation to generation.

At the same time, the standard was not intended to preclude
future adaptations in technology. In discussing the term
“"traditionally employed”™ 1in 8 811(b), Congress explained that it
is ""'not intended to foreclose the use of new, as yet unidentified
means of surface transportation, so long as such means are subject
to reasonable regulation necessary to prevent waste or damage to
fish, wildlife or terrain.”— ~ This point was made elsewhere in

i:)l;See Representative Anderson®s discussion during the state

debate, quoted in Madison, 696 P.2d at 175-76, and the Court’s
recognition that "[h]is major concern focused on thepotential
pressure put on resources by newcomers." Id. at 176.

-§24H. Rep. No. 96-97, 96th Cong., 1st Sess., part 1 at 279
(1979).



the legislative history as follows:—*"

The Committee, after careful consideration,
has adopted a definition of "subsistence uses™
which affords significant Tlexibility to the

Secretary and others responsible for
implementing this title. In particular, the
Committee recognizes that technology and
techniques employed by those making

subsistence uses of resources of the public
lands may be subject to continuing change in
the future as they have been in the past; the
Committee does not intend that any such
change, by 1itself, should be considered as
inherently 1iImpermissible or as necessarily
placing subsistence users completely cutside
the scope of this act. Similarly, the
Committee recognizes that people may be
dependent upon subsistence uses 1iIn a very
realistic way even though they may, to some
limited extent, be participants in the
cash-oriented economy, and also that
subsistence uses sometimes have an important
cultural significance which should not be

disregarded by those responsible for
interpreting and implementing the policies of
this act.

It was further stated:— ~

i54/H. Rep. No. 95-1045, supra, part 1 at 186.

— N126 Cong. Rec. H10546 (daily ed. 12 Nov. 1980). A similar
point was made 1In the House debate 1in the state legislature.
Representative Hayes expressed concern that defining subsistence
in terms of "personal or family consumption'"™ might not cover the
situation iIn which i1t is "traditional and customary to share with
the elderly and those that are sick and those that are without a
hunter 1i1n the family” (Legislative History at 13); he questioned
"[1]f a hunter takes game and shares 1t with someone other than

himself or his family, does he fall outside this definition?" 1d.
at 14. He was assured that there was no problem, that the law
fully, covered the situation he described. Id. at 13, 14-15.

During the ANILCA debate, Congressman Udall gave the fTollowing
example of how the subsistence preference was intended to be
implemented on a community or regional, rather than individual
basis (126 Cong. Rec. H10546 (daily ed. 12 Nov. 1980)):

For example, 1if residents of the villages
in a particular area normally harvest
five hundred moose for subsistence uses,
and fly in hunters from outside the local
area normally harvest Tive hundred moose
from the same herd, but the (continued)
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It also should be noted that customary
and traditional subsistence uses must be
evaluated on a community or area basis,

rather than an individual basis. I¥ not,
our commitment iIn this legislation to the
protection of the Alaska Native

subsistence, way of life would be
terminated 1In one generation as rural
residents with establjnhed subsistence

(footnote 55 continued) biologists
determine that the herd can safely
sustain a total harvest of only six
hundred moose, the subsistence priority
in section 804 requires that only one
hundred moose be made available for
harvest by persons other than residents
of the local area engaged in subsistence
uses. This result could be achieved by
opening the moose season to the residents
of the game management units in which the
moose herd is located for hunting without
a permit to obtain moose for subsistence
uses, and then allocating access to the
remaining one hundred moose to
non-residents of the area by lottery.

If in the previous example the moose
herd 1i1s only capable of sustaining a
total harvest of four hundred moose, then
not only must no hunting of the herd be
permitted by persons not resident of the
local area, but the State must also
establish T"priorities for access to the
herd by the rural residents of the local
area as well, based upon the three
criteria set fTorth in the subsistence
preference; local residency, availability
of alternative resources, and dependence
upon the resource. Only at this stage of
the regulatory process, when dependence
upon the resource as the mainstay of
livelihood for the Tfirst time bejomes a
permissible allocation criteria does the
income of individual rural residents
become a permissible factor in the
allocation process. The availability of
alternative resources criteria is
intended to focus on alternative
subsistence or other food resources, not
money. For example, if caribou are
reduced are some villages better able to
withstand the hardship than others
because they have more access to seals or
moose?



uses pass away and their descendents with
no established customary and traditional
uses take their place iIn the subsistence
cycle.

Additionally, Congress emphasized thatsubsistence users

should

have access to their resources 'regardless

of whore such

[wildlife] populations may be located in the future"™”

Traditional habitat and migration routes
may be altered by transportation systems
and development activities on the public
lands. By focusing on access to the
resource itself, rather than on the
particular portion of the public lands
upon which the resources may presently be
located, this section [811(a)] provides
the flexibility necessary to ensure the
continuation of subsistence uses in the
future, subject to reasonable regulation.

Furthermore, Congressman Udall emphasized that the state has

a duty to restore subsistence-harvest opportunities that had been

eroded by the state"s

(19 Aug.

"S.
Cong. Rec. S11128-29 (daily ed. 18 Aug. 1980); 1id.

The State must first identify the
customary and traditional subsistence
uses of each population and stock by
rural residents. It should be emphasized
that this evaluation must be based upon
subsistence use, not upon any Tform of
economic or other need. It also should
be emphasized that the level of
subsistence uses by rural residents of
particular wildlife populations and Tish
may have been repressed by State
regulatory activities and, consequently,
recent historical levels of harvest of a
particular population or stock may not
accurately reflect the normal level of
the customary and traditional subsistence
use of such population.

1980); 1i1d. at H10535 (12 Nov. 1980).

inhospitable management regime:—

Rep. No. 96-413, supra, at 275; see also, e.g., 126

at S11198-99

JZ/126 cong. Rec. H10546 (daily ed. 12 Nov. 1980).
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After giving some examplesof how customary and traditional
harvest levels had been repressed, he concluded (id.) :

Mr. Speaker, similar examples are too
numerous to mention. The point | am
making is that thesubsistence priority
requires the State of Alaska to determine
the customary and traditional subsistence
use of a particular wildTife population
or fish which would have reasonably been
made by rural residents i f their
subsistence uses had consistently been
respected and adequately protected by
State regulation.

Thus, it is seen that "customary and traditional uses" is a
broad and flexible <concept. It reaches deep into the past and
looks forward to the future. It is designed to protect and
continue renewable natural resource harvesting in rural

communities in which such resource use has been an integral part
of the economic and cultural fabric, and to restore harvesting
opportunities that have been repressed by state management. It

encompasses beliefs and customs handed down, by word of mouth or

example,from generation to generation. It applies to people as a
group, aswell as to individuals. It is not circumscribed by
geography; it focuses on the resource itself, rather than on where
the resource is now located or has been located in the past. It

embraces advances in resource harvesting technology and technique,
and does not seek to confine subsistence users to present or past
technologies. It recognizes the necessity of cash. It has great
social and cultural significance which is due to be honored.
Obviously, the "customary and traditional use" standard was
designed to be given such content as dictated by the known and

knowable facts of Alaska's subsistence lifeways. It is not an



easy standard to administer, but as we now show, there can be no
doubt that the state"s wildlife managers have both the knowledge
and competence to properly implement the customary and
traditional use™ guideline.

.

THE LIFEWAYS OF MEMBERS OF SUBSISTENCE-BASED SOCIOECONOMIC
AND SOCIOCULTURAL SYSTEMS, ABOUT WHICH THE STATE HAS
A SUBSTANTIAL BODY OF KNOWLEDGE, ARE ENTITLED TO
CONSTITUTIONAL PROTECTION INDEPENDENTLY OF
THE SUBSISTENCE"LAWS

Here we provide a brief overview of the ever-increasing
volume of research 1i1nto the diverse subsistence Ilifeways of
Alaskans. That research reveals that the most common such way of
life is that engaged in by Alaska Native villages with
"subsistence-based socioeconomic  systems." Those systems”
represent a culturally distinct way of life in which subsistence
activities constitute the central, integral component of the
ultimate being of members of those communities. We suggest that
this way of life is entitled to constitutional protection without
benefit of the subsistence-preference law?,.

Finally, subsistence societies
typically have a set of beliefs and
values which link the human participants
in the natural order to the natural
resources, particularly the living ones,
on which they depend. These belief
systems tend not to dichotomize the
living world 1into human and other, but
rather to 1link together in an order
ordained by some ultimate force the lives
and spirits of humans and others. Among
Alaskan Natives there are often more
direct Qlinks iIn addition to respect,
deference, and obligation shown to
animals and their spirits, in that some
animals are conceived to have been human
at one point and transformed into their
current form iIn the past. This 1is



further affirmation of the essential
unity between humans and animals in
spiritual nature and supports the notion
of their mutual dependence and
obiigation.

It iIs through capturing, processing,
distributing, celebrating, and consuming
naturally occurring fish and animal
populations that subsistence societies
define the nutritional, physical health,
economic, social, cultural, and religious
components of their way of life. Without
harvests, there is no subsistence.- -

Al The Nature of Alaska Subsistence Lifeways

Undoubtedly the most significant impact of the subsistence
laws to date is that the legislative expectation of extensive
research into the Alaska subsistence way of life is being
fulfilled. An ever-expanding volume of subsistence research is
being conducted and published by ADF&G"j Subsistence Division, as
well as by numerous other government agencies and private
organizations.— ~ While much 1is yet to be done, the process is
firmly 1in place and ongoing. The body of research already
published reflects considerable diversity among those Alaskans who
are economically and socially dependent upon the harvest of wild

renewable resources for local uses.
- *58/ _ _

— Steve J. Langdon, Alaskan Native Subsistence; Current
Regulatory Regimes and Issues 3 (October 1984, Paper  for
Roundtable Discussions of Subsistence, Alaska Native Review
Commission, Vol. XIX).

Enghe Subsistence Division has published ovei 125 volumes in
its "Technical Paper Series." While some of the papers are
concerned only with theoretical or policy matters, most of them
involve in-depth reviews of the subsistence uses of a particular
village or region. There 1is, in addition, a substantial amount of
research available from other government agencies, as well as
private organizations. See, e.g., U.S. Dept, of the Interior,
Subsistence Management and Use; Implementation of Title VIII of
ANILCA (March 1985), and the numerous references therein.



By far the most common type of such resource use 1iIs that
engaged in by "subsistence-based socioeconomic systems®*™ with
certain common 1identifiable characteristics. These '"systems™
consist primarily of rural Native villages, cr groups of villages,
although a few non-Native communities may also share many of the
same characteristics/ These subsistence systems are

exceedingly complex, and their varied features are not readily

apparent to the untrained or unfamiliar obr- rver:El/

Many White persons imagine that
subsistence 1is merely the act of an individual
going hunting or Tfishing. Subsistence, 1In
actual fact, 1i1s a complicated economic system*
and it demands the organized labor of practic-
ally every man, woman, and child in a vi?,lage.
There are countless tasks, such as the main-
tenance of equipment (hets, snowshoes, boats,
fishwheels, outboard motors, snowmobiles,
etc.), preparing the outfit for major hunting
and fishing expeditions, setting and checking
traplines, dressing and packing hundreds of
pounds of meat, cutting and drying thousands
of pounds of fish, gathering berries and
edible plants, tanning skins and hides, making
things from them- clothing, footgear, contain-
ers, sleds, tents, kayaks— sharing harvests of
meat and Tfish, and trading with other
communities.

— ~"Deposition of Steven R. Behnke (18 Sept. 1985), 1iIn Bobby
v . Alaska, Civil Action No. A84-54<* (D. Alaska). 'y the very
nature of Native communal subsistence systems, which ave evolved
over thousands of years, and which 1incorporate Kkinship-based
distribution systems and oral traditions, the Native system is not
likely to have a non-Native community counterpart, although the
deposition just cited indicates that there may be a few non-Native
communities which during the past 50 years or so have acquired
some of the attributes of the Native systems. At the same time,
non-Natives who marry or otherwise become integrated into Native
villages are given equal status in the socioeconomic system. See,
e.g-., Thomas R. Berger, Village Journey: Report of The Alaska
Native Review Commission, 151, 153 (1985).

ili/Thomas Berger, supra, at 56.



These systems operate at the community or regional level.—/

The fishing and hunting Battern IS not an
attribute of an individual, but of an entire
community or regional group., The patterns of
resource use have a relatively long and con-
tinuous time depth within «the “community,
Passed on from one generation to the next
hrough |nstruct|on and learn',ig. A person
may adopt the fishing and hunting patterns by
becoming ->cialized into  the community.
However, the behaviors of any individual are
not a complete or sufficient fepresentc ton of
the socioeconomic system,

Although they predominate in the smaller rural villages,
these subsistence-based socioeconomic systems are also present
elsewhere on the Alaska landscape, such as in "regional centers"
(e.g., Nome) where, despite the more pervasive presence of the
market ecomony, the attributes of a subsistence-based socio-
economic system still predominate. Wolfe & Ellanna, supra, at
273 . Thus, as early recognized, in its most visible form
"subsistence is a kinship-bound community economic system with an
elaborate division of labor and special roles. By defining and
confining activities to individuals only, regulatory systems may
intrude seriously and unreasonably into these arrangements."—/

Still, there are other uses that merit subsistence-preference
protection. Even in Fairbanks, for example, where hunting and
fishing activities "were scheduled around wage jobs and engaged in

for the value of 'being outdoors* and ‘recreation yielding a food

22'Robert J. Wolfe & Linda J< Ellanna, Resource Use and
Scmeconomlc Systems:  Case Studies of Fishing and HUIJ“T\/?
Alaskan Communities"™25U (ADF&G Technical Paper arc
183?5 See generally Steve Langdon & Rosita Worl DIStrIbUtIOH
and chan e of Subsistence Resources in Alaska (ADF&G Technical
Paper No. 5, April~1961).

2% Thomas D, Lonner, Subsistence as an Economic System in
Alaska: Theoretical and Policy Implications 27 ( DF&G Technical
Paper No. 67, 3 Nov. 1980).
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return,l" there are also "a small number of the sampled fishermen
[who] fished for salmon for more economic reasons, for food for
families and dogteams, as part of a self-sufficient, ‘'interior way
of life.""  Wolfe & Ellanna, supra, at 257.  Hence, while sub-
sistence "systems" of one sort or  '"-.her comprise the bulk of
true subsistence harvest activ-ities:
On the other hand, there are a number of
nersons who live on their own in the bush, who
ive in urban areas but whose ties are to
rural economies, who live in urban areas out
who have been customary and traditional users
of wild resources for long periods, and so on.
These persons must have their interests
protected _ through factual research  and
documentation and permit*-ing systems.
Lonner, supra note 63, at 27-28; accord, Madison, 696 P.2d at 170.
Finally, it should be acknowledged that no one has a more
literally vital interest in wildlife conservation than those
engaged in the subsistence way of [ife, who are themselves one
with the ecosystem. These descendants of peoples who have lived
off the land from time out of mind operate within a set of
cultural, social, economic and environmental constra | lat are
likely far more effective for ejosystem conservation than any

printed words of Anglo-Saxon sporting law.— 7

, ﬁ4/8ee, e.g., Steve J. Langdon, d -» note 58, at 14-20;
Richard K. Nelson, Make Prayers to the Rave.. 16-24 (1983): Harvey
A. Feit, Waswanipi Realities and Adaptations; Resource Management
and Cognitive Structure (1978 dissertation, McGill Univ. Anthro-
%olo y Dept.); Harvey A. Feit, Decisionmaking and Management of

ildTife Resources: ~Contemporary and Historical Perspective cn
Waswanipi Cree Hunting (1983, International Congress of Anthro-

ological and Ethnological Sciences);, Harvey A. Feit, James Bay

ree Self-Governance and Ma ment of Land and Wildlife Under the
James Bay and Northern Qu
e

Workshop Copenhagen); P . Usher, Property Rights; The Basis
0f ild[ife Management ) (Presented the” Third National

Workshop on People, Resources and the Envrronment North of 600"
Priscilla Kari, Land Use and Economy of Lime Village 127-29 (ADF&G

Technical Paper No. 80, June 1983).
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B. Alaska Native Subsistence-Based Socioeconomic and
soctloctulltural Systems Are Entitled to Constitutional
rotection.

The fundamental right of Alaska Natives to engage in
subsistence hunting and fishing is grounded in federal law and
long-standing federal policy towards Native American peoples,
including Alaska Natives. See Argument | B and C. The source of
this fundamental right canalso be found inthe First—/, Ninth,
and Fourteenth Amendments to the United States Constitution,
insofar as  the rightis intimately irvolved with the
associational, religious, and personal rights of Native Alaskans
in the exercise of their traditional subsistence lifeways.

"he State of Alaska has criminalized many of these
subsistence activities by making conduct illegal which does not
conform to its sport hunting regulations, seasons, and hag limits.
Its unwarranted intrusion into the way Native people live is
forbidden by the United States Constitution.

— ANorthwest Indian Cemetery Protective Association v,
Peterson, 565 F. Supp. 587, 594 (N.D. Cal. 1983) ("We also re{ect
the government's argument that the free exercise clause cannot be
viglated wunless the governmental activity in question penalizes
religious beliefs an practices.Governmental action that makes
difficult or impedes religious observances may also be ‘invalid
even though the burden may be characterized as being only indi-
rect.’ (citation omitted)”), aff'd in relevant part, F2d
é9th Clr..19855).,. 12 Indian Law RBtr. 2118; Peyote Way Church of
od v. Smith, 556 F. Supp. 632, 639-40 (N.D. Tex. 1973) ("Congress
has the power or duty to preserve our Native American Indians
[also our Eskimos and Aleuts] as a_cohesive culture until such
time, if ever, as all of them are assimilated in the mainstream of
American culture. . . . [S]ome sort of a formal organization or
communlt)( must be extant so that it may be determined who is a
member of the culture to be preserved.");” United States v. Warner
505 F.Supp. 595 (D. N.D. 1984)/ Teterud v. Burns, 522 F.2d 357
8th Cir. 1975)? (upholding right of Indian prisoner to wear long
air as_expression of rellglous belief Qrotected by First Amend-
ent); People v. Woody, 394 P.2d 813 (1964) (revefrsing criminal
onviction of Navajo Indians for use of peyote on grounds use of
rug ~ constituted ~ an integral element ~ of their religious
r

(
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One cannot point to a specific place in the Constitution that
says in so many words that the historical subsistence activities
of Native Americans shall not be abridged. Nor can one find an
express protection for the sanctity of the family—/ or the
marital community,—/ the right to bear—/ or not to bear
children,— ~ the right to raise them free of overly intrusive
governmental regulation,—/ or the freedom of association.—/
Nevertheless, an abiding commitment to diversity, privacy, and
personal liberty, based on deeply rooted history and tradition,
has led the Supreme Court to articulate "peripheral" rights
without which "the specific [Bill of RJ]ights would be less
secure." Griswold v. Connecticut, supra note 67, 381 U.S. at 483,
These are rights "so rooted" in the "collective conscience of our
people . . . as to be ranked fundamental." Id. at 493,

NAACP v. Alabama, 357 U.S. 449, 469 (1958), articulated the
constitutional right to “"freedom to engage in association for the
advancement of beliefs and ideas [as] an inseparable aspect of the
"lberty" assured by the Due Process Clause of the Fourteenth

— [ Moore v. Cityof East Cleveland, 431 U.S. 494 (1977);
Stanley v. Illinois, 405U.S. 645 (1972).

- —/ Griswold v, Connecticut, 381 U.S. 479 (1965);, Loving v.
Virginia, 388 U.S. 1 (1967).

— [ Cleveland Board of Education v, LaFleur, 414 U.S. 632
(1974); Skinner v. Oklahoma, 316 U.S. 535 (1942).

, Roe v. Wade, 410 U.S. 113 (1973); Griswold v.
Connecticut, 381 U.S. 479 (1965).

[ Wisconsin v, 06 U.S.205 (1972); Pierce v.
Somet% 19Sl)sters 268US 510 (1925): Meyer v. Nebraska, 262

U Healy v. James, 408 U.S. 169, 181 (1972); NAACP v.
Alabama ex rel. "Patterson, 357 U.S. 449" (1958).



Amendment." The Court stated that the beliefs sought to be
advanced by association may be political, economic, religious or
cultural, and it is the effect of the state's action, not its
intentions, which is relevant:

In the domain of these indispensable

liberties, whether of speech, npress or

association, the decisions of this Court
recmt;nlze that abridgement of  such
rights, even though ~ unintended, maY

inevitably follow from varied forms o

governmental action.
357 U.S. at 460-61. In Griswold v. Connecticut, the Court had
occasion to further explain the right of association in the
context of exploring the “"penumbras" that -emanate from the
specific guarantees of the Bill of Rights and which "help give
them life and substance." 381 U.S. at 484,

[W]e have protected forms of "assocg

e
he
0f

|
tion" that are not political in t
customary sense but = pertain to t
social, ‘legal, and economic henefit
the members [citations omitted] . . . .
[it] is more ‘than the right to attend a
meeting; it includes the right to express’
one's ~ attitudes or philosophies
membership in a group or by affiliation
with it or by other lawful means.

Id. at 483,

Wisconsin v. Yoder, 406 U.S. 205 (1972), a case dealing with
the right of the OId Order Amish to live separate and apart and
free from state compulsory education laws, failed to mention the
association cases, but relied instead on the free exercise clause
of the First Amendment. The case is instructive, both in its
evaluation of the claims of the Old Order Amish for special
treatment under the Constitution, and to show that the facts in
any given case may call for the protections of one constitutional
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amendment rather than another.—” The Court found in Yoder that
state's requirement of compulsory secondary education would
Evely endanger if not destroy the free exercise of
rerpondents' religious beliefs." 406 U.S. at 219. Considerations
that obviously persuaded the Court that the Old Ordet Amish way of
life deserved constitutional protection were the testimony of
experts concerning "300 years of consistent practice, and strong
evidence of a sustained faith pervading and regulating respond-
ents' entire mode of life," id., coupled with a recognition that
the Amish society was increasingly beset by the encroachments of
an alien way of life.
As the society around the Amish has
become more populous, urban, industrial-
ized, and complex, particularly in this
century, government regulation” of human
affairs has corresppndlng|1y become more
detailed and pervasive. he Amish mode
of life has thus come into conflict
increasingly with requirements of con-
temporary Society exerting a hydraulic
insistence on conformity to majoritarian
standards.
Ild. at 217.

Yec, the Court reasons, "a way of life that is odd or even
erratic but interferes with no rights or interests of others s
not to be condemned because it is differe.it." Id. at 224. "Even
their idiosyncratic separateness exemplifies the diversity we
profess to admire and encourage." Id. at 226. The question, of
course, is how far to go in providing constitutional protection
for "penumlral" rights (in the First and Fourteenth Amendments)
and the unarticulated rights reserved by the Ninth Amendment.

121 Or the court may, as in Griswold, rely on "several
fundamental constitutional guarantees." 381 U.S. at 485,



More recently, the Court, surveying the "treacherous field"
of substantive due process, emphasized that the limits of
substantive due process must be drawn from "the teachings of
history [and] solid recognition of the basic values that 'nderlie
our society.” Moore v. City of East Cleveland, 431 U.S. 494, 503,
quoting Griswold v. Connecticut, 381 U.S. at 501 (Harlan, J.,
concurring). The Court "expressly points to history and tradition
as the source for ‘'supplying . . . content to this Constitutional
concept.' Moore, 431 U.S. at 503 n.12 (citation omitted)

For instance, in Moore, where the Court was considering
whether the Constitution protects the composition of the extended
family from a city's zoning ordinance, the role of the family in
the Nation's history and tradition was emphasized. "It is through
the family that we inculcate and pass down many of our most
cherished values, moral and cultural." Id. at 504.

~Qurs is by no means a tradition
limited to respect for the bonds uniting
the members o the nuclear family.  The
tradition of uncles, aunts, cou5|ns and
especially grandﬁamnts sharing a
household along with parents and children
has roots equ Iy venerable and equally
deserving of nsHtqunaI recognition’,

Over the years millions of our citizens
have  grown up in just such an
environment, and_most, y. have
profited from it. "Even if t

modern society have brou
decline in extended family  households
they have not  erased the accumulated
wisdom cf civilization, gained over the
centuries and honored throughout our
history, that suphorts a larger
conception of the family

Id. at 504-05. The Native Alaskan village or tribe is very like
the extended family so cherished and protected by the highest

oo w

ur
on
ht

59



Court in Moore. Clearly, for its members, the village or tribe
serves the same function in inculcating values that the family is
perceived to do in Western civilization or that the Old Order
Amish society does for its members.

Subsistence activities of the village or tribe (hunting,
fishing, gathering) are not of recent origin, nor are they
exercised primarily for the personal pleasure or sport of any
individual.  Rather, they are "an accumulation of wisdom"—/ of
the historical and traditional means of preserving the group whose
members function in a communal, sharing and exchanging system very
different from the free-enterprise, capitalistic ethic of Western
civilization, Through the exercise of these subsistence
activities, the [life skills, moral and cultural values, and
religious beliefs of the group are passed down from one generation
to another. See part A supra.

The "basic values that underlie our society"— " apply equally
to subgroups of our society. Just as "the Constitution prevents
East Cleveland from standardizing its children — and its adults

by forcing all to live in certain narrowly defined family
patterns,” Moore, 431 U.S, at 506, the Constitution must equally
prevent the state from standardizing lifeways and effectively
outlawing a traditional subsistence society.

The functions of shaping and transmitting

values, which  the "Moore plurality

entfies 5 duatilying protection 1l

variety of  enduring relationships?

-governmental interference with any such
3] see Moore, 431 U.S. at 503-4,

21/ Moore, 431U.S. at 503.



relationship should be invalidated unless
compellingly justified.

L. Tribe, American Constitutional Law 989 (1978).

This Court has already noted the fundamentally important role
that subsistence hunting and fishing activities play in the lives
of Native Alaskans:

For hundreds of years, many of the Native
people of Alaska depended” on hunting to
obtain the necessities of life. To this
day, despite incursions by those of
different cultures, many AlaSka Eskimos
Indians ana Aleuts eke "out a livelihoo
by reliance on fish and game. A few
non-Natives have adopted similar means of
livelihood. See generally, McPhee, Coming
into the Country (1977) .° Not only is the
?ame of prime “importance in furnishing
he Dbare necessities of life, but
subsistence hunting is at the core of the
cultural tradition of many of these
people. It has been claimed that their
very_llfestyle Is threatened if they are
dePr!v_ed of this traditional method of
obtaining the wherewithal for existence.

State v. Tanana Valley Sportsmen's Association, 583 P.2d 854, 859
n.18 (Alaska 1978); see also Frank v. State, 604 p.2d 1068, 1"073
(Alaska 1979) .

The religious wuse of moose meat for an Athabaskan potlatch
has been accorded the protections of the First Amendment, Frank v.
State, supra, and rural villagers' constitutional right to be
tried by a jury of their peers has been upheld in Alvarado v.
State, 486 P.2d 891 (Alaska 1971).

The record before the Alvarado court included the testimony
of an expert who characterized Native village economies jjs relying
on "hunting, fishing, and gathering activities, strong kinship
bonds, [and] isolation from those parts of Alaska that approximate
mainstream America . . . ." 486 p,.2d at 894 (Dr. Frederick



Hadleigh-West). It also included written evidence that "Eskimos,
Indians, and Aleuts, spring from cultures very different from
those of other Alaskans or other Americans . . . . In an economy
based importantly on a pattern of life of subsistence fishing and
hunting, the large majority of these Alaskans are unemployed or
only seasonally employed.” Federal Field Committee for
Development Planning in Alaska, Alaska Natives and the Land 3
(1968). The court, finding that "an essential cultural
difference" existed between Native villages and urban Anchorage,
and "in all likelihood this difference will continue to exist in
the future,” concluded that Alvarado was constitutionally entitled
to a jury of peers selected from his community, not from the
community of greater Anchorage. Alvarado, 486 P.2d at 900.— 7
Thus, this Court has consistently given constitutional protection

to Alaska Native lifeways.—*"

STAN DS BEFORE THE COURT
COMPLETE NONCOMPLIANCE WITH
AWS; THE JUDGMENT OF THE TRIAL
SSING THIS CASE WAS CORRECT

A.  The Board of Game Has Not Adopted Subsistence
Regulations As Required By Law,

The state does not dispute the express requirement of the
state subsistence law that the Board of Game “"shall adopt

orm
|—_I"I

regulations...permitting the taking of game for subsistence uses."
AS 16.05.255(b). Yet, insofar as the Board is involved, the

— N The court's prediction that there would continue to be
cultural differences between Native villages and urban centers was
accurate. See qenerally Thomas R. Berger, g Journey: The
Report of the Alaska Native Review Commlssmn 5).

16/See also Aguchak v. Montgomery Ward Co., 520 P.2d 1352
(Alaska 1974) .



substantial body of acquired knowledge about Alaska's subsistence
lifeways (Argument 111 A, supra) has been largely ignored.
Concededly, the Board, as presently constituted, does not appear
to be hostile to the subsistence way of life, and it has on a
number of occasions modified the western sporting regime in ways
intended (without expressly saying so) to ameliorate the harshness
of the application of that management system to subsistence
lifeways.—~ But never as a priority. Indeed, since the Board's
approach is premised upon the sanctity of the sport-hunting rules,
subsistence has yet to gain even equal footing with sport and
commerce (trophy hunting).

The system for which the state seeks this Court's approval is
thereforeone which turns the subsistence preference, and
legislative design, wupside down. The state's approach must be
reversed, as the courts below have attempted to do.

~Since it is the Western legal systgm
which attempts to regulate the taking of wild
resources, it is Western social research which
bears the burden of explaining subsistence;
unfortunately, to this point in "the history of

llehe state argues that these accommodating modifications of
the sporting system constitute compliance with the law (State's
Br. at 4-5, "15-16); that the Board's approach, "whereby the board
incorporated management mechanisms into general game hunting
seasons and bag limits so as to ensure .a reasonable opBOJtunHy
for the continuation of subsistence uses, and to give subsistence
uses a priority where restrictions apply,” is adequate. jrd. at 15
(emphasis added). The crux of the state's case is its assertion

that "separate subsistence regulations are not required, and that
50 Ionﬁ as a reasonahle opportunity exists for subsistence hunting

by a Alaska residents, non-subsistence uses need not be
completely eliminated f[or, if the facts of this case are
indicative of the staters position., non-subsistence uses need not
be curtailed at all, see note 79, infra] . Id. at 16 (emphasis
added). As we show in part B, infra, thls_"sgortlna chance"
theory of subsistence, which has its genesis in AAC 99.010 and
the scheme devised to strip the Madison plaintiffs of subsistence
protection, is flatly wrong.



Alaska social history and  policy

development, the regulators neither

understand, have much interest in, nor

agree with the world view presented b{

social researchers. To the degree tha

the regulators can  enforce theH

ulation?- on rural people, rura

su sistence economies are In jeopardy.
Thomas D. Lonner, Perceptions of Subsistence and Public Policy
Formation in Alaska 14 (ADF&G Technical Paper No. 68, wundated).
Although a number of the state's sport-hunting rules are
antagonistic to subsistence socioeconomic and sociocultural
" terns, the habitualimposition of arbitrary sport-hunting
seasons, the individual-bag-limit concept, and Dbiologically
irrelevant sex restrictions are the principal components of the
state's management system which regularly intrude into and
disrupt, with criminal and property-confiscation sanctions, the
peace and dignity of the Alaska subsistence way of life.

The  basic problemhere, as former Subsistence Division
Director Lonner pointed outin the above quote, is that the
state's management policy and the hard facts of customary and
traditional subsistence use have yet to meet each other. Despite
the mounting evidence that sport and trophy hunting rules are
alien to true subsistence lifeways, the state clings desperately
to the entrenched "sporting chance" management system with which
it is comfortable (see note 77, supra) and stubbornly insists on
treating subsistence as an individual- or individual-family-
oriented recreational activity. This approach is wholly at odds

with the lifeways of subsistence Alaska, as the facts of this case

demonstrate.
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tomary and Traditional Subsistence Uses
life Resources By Respondent Eluska and
age Are Unreasonably Restricted By the
ry- Closed Seasons and Individual Bag Limits
Seeks to Apply

The Cus
of Wild
His Vill
Arbitra
the Sta

The courts below were eminently correct in their conclusion
that the sport-hunting rules applied to respondent Eluska's
hunting  territory do not constitute subsistence  hunting

te

regulations and are therefore invalid as applied to him. Mr.
Eluska is not only a subsistence hunter in the individual or
household sense, he is a part of the subsistence-based
socioeconomic and sociocultural system of the village of
Akhiok Z°F Neither the regulation which the state seeks to apply
AAkhiok 1s a Koniag village of approximately 100 persons,

96% of them Natives, at the southern end of Kodiak ‘Island. ADF&G
Habitat Division, Alaska Habitat Management Guide, Southwest
Reglon, Volume Il: Human Use of Fish & Wildlife, table 47, p. 500
(1985). Akhiok residents, by custom and tradition, hunt and fish
on a year-round basis for deer, hare, harbor seal, sea lion,
halibut, dolly varden, steelhead, butter clams, king crab, tanner
crab and dungeness crab; salmon and migratory hirds are available
and harvested seasonally, depending on mlgratlon_s. Kodiak Area
Native Association and ADF&G Division of Subsistence, Kodi~
Island Area Local Fish and Game Resource Guide 84 (December 1983; .
There is significant sharing and exchange of harvested subsistence
resources, primarily among Akhiok households, but also secondarily

city of Kodiak. Game is the most

t
ely distributed wild re

==

e

S0 . :

tdh Native families in
C

e
_ source, with 8% of Akhiok households
receiving wild game_f{om other households in the village, and 65%
of the households giving harvested game resources to other house-
holds in Akhiok and secondarily in Kodiak. Id. at 40 and 59,
These facts are confirmed in reSpondent Eluska's affidavit filed
in the trial court. [R. 7-9]. That affidavit establishes that
Mr. Eluska is a life-long subSistence user (para. 2), that Akhiok
IS a subsistence-based village ("a substantial portion of the
village's livelihood 1is provided and depends on customary and
traditional subsistence activities," para. 1), that his is a
6-person household (para. 3), that store-bought food is not easy
to come by, even if he could afford it (para. 4) mthat deer are
plentiful enough to fill the village's subsistence needs without
harm to the herd (para. 5), and that "[t]hese deer, as is
oples

n
customary among Native peoples, are shared throughout the
community— passed out to relatives and friends. Likewise in any
given year my family was provided with meat by others in the
Village who had taken a deer, seal or sealion."” Para. 5. The

state’s brief (p. 9) (continued)
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to David Eluska, nor the subsequent regulatory changes placing
further restrictions on the traditional use territory of Akhiok,
reflect any effort to accommodate, let alone provide a priority
for, the village's customary and traditional uses of deer for
subsistence purposes.—”™ The state has been on express notice
since at least December 1983 that the deer seasons and individual
bag limits are too restrictive A yet the state has made no

(footnote 78 continued) transgresses candor when it imﬂHes that
this is a "self-serving subsistence affidavit." If there is a
seIf-servu1% affidavit 1nvolved in this case, it is the affidavit
of Area Biologist Smith, filed by the state. [R. 62-63].

effect at the time of Mr. Eluska's

19/ The regulation _
-33  season) imposed the fOHOWInR

in
alleged offense (the 1982 :
restrictions: an individual bag limit of 7 deer, a six-mont
closed season (open season was 1 August through 31 January), with
the further restriction that does could be taken only between 15
September and 31 January. The Board of Game imposed further
restrictions for the 1983-84 season, reducing the individual bag
limit to 5 deer, and shortenln% the season to close on 7 January,
See state's Brief of Appellant at 4 n.l, filed in the court of
appeals. The restrictions referred to applied alike to both
subsistence and non-subsistence hunting. These restrictions have
now been reclassified as "subsistence" and "genera." huntin
re%ulatlons. Game Regs, (see note 2, supra) at 36 and 66. Bot
sets of regulations are "identical, and there is otherwise no
evidence that subsistence deer hunting in the unit has received
any preferred treatment of any kind.

297 The Kodiak Island Area Local Fish and Game Resource Guide
gsee_ note 78, supra). In_the preparation of whichADF&G's
ubsistence Division participated, identified a number of "issues
and concerns,” including (p. 90):
Rural residents report that the current
seasons  for hunting deer are too
restrictive, because they depend on this
resource as a major food source for most
of the year.

Current ba% limitsdo not permit
traditional hunting in which a proficient
hunter may supply a number of families
with meat.

" but there is no
recommendations to
by AS 16.05.094(5)

Clearly, "corrective action [was] inJV,
evidence that the Subsistence Division

ited

,aad[e]
the %eparunenr' or to the Board, as mandated
an .
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effort to accord the subsistence preference mandated by state and
federal law.

This case involves a readily identifiable rural subsistence
economic system of the type being regularly documented on an
ongoing basis in the state's subsistence research. There is no
justification for the state's continuing refusal to adopt a
subsistence management program specifically addressed to these
subsistence-based socioeconomic systems, to which the application
of the individual-oriented western sporting regime is manifestly
inappropriate.  The alternatives to the sport-hunting rules are
obvious, e.g., a village-based or regional approach with harvest-
Ic-zel guidelines designed to account for the needs and uses of the
village or region as a whole, including its sharing and exchange
components and trading patterns—a program, in short, which recog-
nizes that "[i]n rural Alaska...one hunter may be responsible not
only for supplying nis own immediate family but also for a system
of community sharing with elders and others who need meat but can-
not hunt." Dennis D. Kelso, Subsistence Use of Fish and Game
Resources in Alaska: Considerations in Formulating Effective
Management Policies, Transactions of the 47th North American
Wildlife Conference 635 (ADF&G Technical Paper No. 65, 1982).

Such alternatives are not only possible, they also are highly
desirable, because the present system produces little more than
bad, uninformed management and cultural disruption. " [A]rbitrary
harvest limits have no place in a sensible management program
The net effect could be impairment of both subsistence use pat-



terns and management plans. An alternative approach would be
based upon potentially flexible harvest levels or ranges derived
from longitudinal data on resource populations and harvests by
humans.  Such an approach would allow for possible variation in
use without adversely affecting the population base." [Id. at
636 .&'" Such an approach would also provide a framework for
giving subsistence users a meaningful role in the development and
implementation of management measures, a result that would not
only contribute to more effective and cooperative management (id.
at 637-38), but would also comply with the legislative intent to
ensure users such a meaningful role in the management regime.— "

— The Alaska Eskimo Whaling Commissionr. for example,
allocates the harvest level accordln% to a commur:i.y-based harvest
quota or guideline. See, e.g., Rosita Worl, Cul ‘al Norms, Laws,
and Modern Resource Management Regimes (1981, A?r ic Coastal Zone
Management Newsletter 34: 15-17). There is no -eason, with the
possible exception of arrogance, why the state.  aid not approach
Its exercise 0f game-management jurisdiction in the same manner.
Of course, such an approach would require the state toreduce the
level of rhetoric about "poachers,” and to pay more respect to the
reality that subsistence users have the most ‘at stake by far, and
further that just because their'rules of self-regulation are not
?ubllshed in the Alaska Administrative Code is no indication that

hey are ineffective. See authorities cited at note 64, supra;
Thomas R. Berger, supra note 61, at 70-72.

&Z/COngress sought to insure that any imPIementing structure
was designed” "for the purpose of enabling rural residents who have
personal knowledge of local conditions and requirements to have a
meaningful role” inthe management of fish and wildlife and of
subsistence uses onthe public lands in Alaska." ANILCA § 801(5).
Conq[ess also expressed its desire "that the wutilization of the
public lands is tocause the least adverse impact possible upon

rural residents who depend upon subsistence uses for their
economic _and &hy5|ca| well-being and cultural V|tahtg." H. Rep.
No. 96-97, 96th Cong., 1st Sess., pt. | at 279 (1979). Amon?
other things, this means that Congress intended that "rura

communities and cultures will not be burdened by implementation of
a complex, and in many instances culturally disruptive, regulatory
system, unless neceSsary in specific instances to protect and
administer 6 ark] unit values," 126 Cong. Rec. S11135 (daily ed.,
18 Aug. 198 ?; id. at H10541 (12 Nov. 1980).



At bottom, the state's case rests upon a hope or a prayer
that this Court will find that the state and national legislatures
labored mightily over the subsistence issue, only to come up with
a law that already existed: one that gives a subsistence user a
sporting chance — a "reasonable opportunity" (see note 77, supra)
— to harvest resources. As with its belief that "all Alaskans"
are subsistence users (see Argument HB, supra), the state's
"reasonable opportunity" construction reads the “customary and
traditional use" guideline right out of the law. We think it
clear, and we submit, that the subsistence Jlaw is not so
worthless; that the subsistence opportunity both legislatures
sought to protect were "customs .y and traditional uses." As
applied to subsistence-based socioeconomic systems like Akhiok,
this standard must be applied to determine what is customary and
traditional within that system, and then to provide for those uses
— unless sustained yield commands a restriction (it obviously
does not in this case, given the liberal rules for both resident
and nonresident sport and trophy hunting). The "opportunity" that
the lawmakers promised Alaska's Native peoples was the opportunity
to engage in  “"customary and traditional uses," not the
"opportunity" to restructure their cultures.

C. Subsistence Hunters Charged With Game Violations

Should Not Be Denied Their Days In Court For
"Failure To Exhaust Administrative Remedies".

David Eluska did not petition the Board of Game for a change
in seasons, or travel to urban Alaska to make sure that his
petition would be considered. The state says that for this reason
he should be punished with a criminal conviction. State's Br. at



20-28. As amici- understand from personal experience, this is a
ridiculous argument. The residents of Lime Village know what
"exhaustion of administrative remedies" entails.  After a Lime
Village man was charged with taking a moose out of season and a
village snowmachine was confiscated, lawyers representing the
village petitioned the Board of Game for changes in the game
regulations. Petitioning the Board of Game involved —

1. Preparation of a request for a
chan?e in_regulations for submlsmon
to the Board by the December 18,
1984 deadline. "The request had to
be in writing, sp eC||caH¥ stating
what changes were reques ed what
EXISHH% regulations would be
ffecte and specific
justifications for the proposed
changes.

2. Receipt from the Board of Game of an
page booklet containing al

proposed regulation changes to be
considered at the March, 1985, Board
meeting, and |an|ng Written

comments, in support of a proposal to

ge iggglued by a deadhne of March

3. Preparation and submission 0f
written comments in support of
proposed changes for Lime Village
submitted by March 8, 1985.

4. Attendance at Board of Game meeting
stamlng on March 20, 1985; the Lime
froposal was not reached by

t e o until March 27, despite. an
agenda date of March 22 ‘for dealing
with Interior proposals.

5.  Review of final Board action taken
on the Lime Village proposal (April
4, 1985).

6. Receipt of formal notice of adoption
of Board regulation changes from the

arch, 1985 meeting (May 2, 1985).



These procedural.steps consumed many hours of experienced attor-
neys' time, not to mention the added expense of transportation,
lodging, and meals necessary for two four-day stays in Anchorage
to be present at the relevant times when the Lime Village proposal
was being addressed. (Staff reports, public hearings, and consid-
eration of specific proposals happened on different days, so it
was not possible for the Board to focus one day's meeting on the
problems of Lime Village.) Despite these efforts, the specific
objectives of the people of Lime Village were not obtained after
this approximately five-month process.

It should also be noted that the Board has the absolute
discretion to decide what areas of proposed changes it will and
will not entertain at any given Board meeting. 5 AAC 96.610(b).
The procedures for adopting game regulations are found in Part 7
of the Fish and Game Regulations within the section on Fish and
Game Advisory Committees. There is no reference to an individual
proposing game regulation changes. Rather, the whole section
addresses itself to how the advisory committee system will work,
and it is to the local advisory councils that the Board s
instructed to respond with explanations of why proposed changes
are not made. See generally 5 AAC 96.600-660.

This is not a scheme designed with the specific objective of
having individual citizens petition the Boards for regulatory
changes that they think might be beneficial. Thus it is certainly
not a scheme well suited for the individual exhaustion of
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administrative remedies.— "

We do not intend to waste the Court's time by duplicating the
Public Defender's legal arguments on the exhaustion-of-remedies
issue, but do want to make five basic points. First, as shown
above, state law requires the Boards to promulgate subsistence
regulations, and the burden of changing regulations to make them
adequate should be on the state. Second, exhaustion-of-remedies
doctrines are not routinely applied if the penalty for failing to
pursue administrative remedies is criminal liability. See McKart
v. United States, 395 U.S. 185, 197 (1969).—~ Third, the doc-
trine is at its weakest when it would be used to deny people

_ §3/Public life in a village may not leave villagers with the
time or energy to bring petitions to the Boards:

Municipal city council meetings, IRA
Council meetings,” church council meet-
ings, regional native corporation meet-
ings, Local School Advisory Board meet-
ings, individual agency-issue meetings
(BLM, ADOTPF, ADEC, NPE, USFWS, etc_...()J
regional nonprofit organization meetlngs,
Regional Strategy meetings, CZM and CRSA
Board meetings, elders council meetings,
Inupiat Ilitgusait meetln%s, and  many
others, all "compete for villagers' time
and attention.

Gregory D. Moore, A Review of Game Management in Northwest Alaska

18 (Kotzebue, January 1984). People living in the Bush are
engaged in subsistence activities, or they are trying to capture
the Tare seasonal wage-paying job to support cheir subsistence
activities. They lack both the time and the wherewithal to employ
the lawyers, biologists, social scientists and other experts
necessary to a successful petition to the Board of Game. No doubt
that is one of the reasons the legislature put the burden on the
state.

— N"[U]se of the exhaustion doctrine in criminal cases can be
exceedingly harsh. The defendant is often stripped of his only
defense;” he must go to jail without having any review of an
assertedly invalid order....Such a result should not be tolerated

unless the interests underlying the exhaustion rule clearly
outweigh the severe burden imposed upon [the defendant] if he i
denied judicial review."



rights which have a constitutional dimension. See Moore v. City
of East Cleveland, 431 U.S. 494, 497 n.5 (1977); cf. Yakus v.
United States, 321 U.S. 414, 446-447 (1944). Fourth, even if
constitutional rights are not involved, "those cases that have
denied certain nonconstitutional defenses to criminal defendants
for failure to exhaust remedies did so pursuant to statutes that
implicitly or explicitly mandated such a holding," Moore, 431 U.S.
494 at 497 n.5, and Alaska's fish and game statutes and regula-
tions say nothing implicit or explicic about exhaustion. In fact,
as shown above, the Board of Game's regulatory system seems
designed to discourage individual attempts to secure changes in
the regulations. Finally, it is important to recognize that in
this case the state is asking this Court to order a dramatic
expansion of the exhaustion doctrine. David Eluska was charged
with violating a general game regulation. He was not the subject
of an individual administrative enforcement proceeding, and there
is no way he could have asked for an individual permit to do what

he did.—/

_ ' Thus the cases the state cites in its ‘hrief are
inapposite. In all but one of those cases the regulatory scheme
at issue was challenged by (a) a participant in an administrative
proceeding who had failed "to pursue administrative remedies within
the agency, or E)b) a person, faced with a law_or regulation of
general applicabilit who failed to use existing procedures to
appg for an individual permit or variance. U.S. v. LaFroscia maY
he

one case which does not fit into this pattern. In tha
case a drug dealer, perhaps havrng no be tr crrmrnal defense,
challen?ed the requlation classify |n% the é; uestron as @
ScheduTe | controlled substance. fter in e governing

statute constitutional and the specific rule valrd the dist Let
court also ruled that the def ndant should have tried to-take
advantage of the "specific, detailed administrative procedures for
decontrolling and reclassrgrn the various substances." U.S.

LaFroscia, 354 F.Supp. 1338, 1341 (S.D. N.Y. 1973). Surprrsrngl
enoc.gii, there is a procedure for getting controlled (contrnuedY



Applying the exhaustion doctrine in this case would be like
telling criminal defendants that in order to defend themselves
a ainst questionable statutes they must first ask thn Legislature

.evise the statutes in question.—/
D. liiere Is A Subsistence Defense; It Is Always
Available; Once Properly Raised It Must Be Overcome
With Clear and Convincing Evidence; It Requires
Dismissal of the Charge Against David Eluska.

The conflict between wildlife Jlaws crafted to further the
interests of sport, commerce and conservation and the needs of
people who use wildlife as a primary food source is as old as the
early English game laws. See Argument IA, supra, and authorities
there cited. As those laws have evolved and been "democratized"
into the Anglo-American wildlife jurisprudence of this century
(Argument A, supra), the conflict has persisted between the
sport-dominated rules and the subsistence lifeways of Dboth
tribes— "~ and individuals seeking to live off the land on their

own.— / Yet, with a consistency that hears powerful testimony to

(footnote continued) substances reclassified, —and  "any
|ntereste gartg may petition the Attorney General to invoke it.
811(a In the twelva years since LaFroscia was

de0|ded no natlonally reported case has cited or relied on the
alternative holding the state now invokes.

—/chief Justice Burger's dissent in Moore, on which the
state relies, does not.take a position as extreme as the state's.
And the Chief Justice's discussion of the exhaustion doctrine is
by no means a collective statement by the United States Supreme
Court. Six Justices directly rejected h reasonln(? Moore, 431
US 494, 497 n.5 (opinion of Powell, J., joined by Brennan,
Marshall and Blackmun, JJ.): |d at 541 (Stewart J dlssentlng
joined by Rehnguwt )0 Two other Justices reac hed the case
merits, thus indicating their unwf.llingness to appdy the doctrlne
Iil at StNSStZl SStevens J., concurring in the judgment);, id. at

|

541-552 (White, J., dissenting).

(1942%7/8%, e.g., Frank Waters, The Man Who Killed The Deer

£%'See, e.g., Jeff Long, Ouclaw (1985),



the fundamental value of the hunting and fishing rights of
indigenous peoples whose socioeconomic and sociocultura* existence
depends upon customary and traditional hunting and fishing and
gathering, American Indians (Argument IB, rupra) and Alaska
Natives (Argument IC, supra) have generally been exempted from the
rules regulating the recreational conduct of the dominant culture.
This general exemption is rooted in the recognition, albeit an
uneasy one, that peoples who had no say in the coming of the white
man nonetheless should not "have been required to surrender...all
of their wealth to the government for ‘common use' in order to
obtain citizenship."%?'

Against this general background, and in response to the
inherent justice of the demands of Alaska's Native peoples, the
1978 Alaska Legislature and the 1980 Congress of the United States
embarked upon the noble experiment of the subsistence-preference
laws. Unlike their antecedents, which exempted Native hunting and
fishing rights from the operation of western wildlife management
laws, the subsistence-preference statutes took a different and
unique, but equally just, approach: they superimposed upon the
western scheme's allocation of the interests of recreation,
commerce and conservation the overriding value of the subsistence
way of [life.  They sought co reorder the priorities of the
pre-existing system by imposing upon it a mandate to accord
preference to the customary and traditional wildlife uses of
subsistence- lifeways; they sought to wrench from the prior system

2% Thomas D, Lonner, The Spider and the Fly: American
Dominion and the Survival of Alaska Native Subsistence 3 (October

1984, Alaska Native Review Commission).



an affirmative duty to protect those lifeways and the resources
upon which they are wholly dependent. Argument II, supra. We
have shown, moreover, that even if the legislatures had not heeded
the claims of Alaska's Native peoples, their subsistence way of
life would be entitled to constitutional protection in any event.
Argument  IIIB, supra. That "the law-givers chose to extend the
protection they afforded to non-Natives as well does not distract
from the fundamental nature of the subsistence rights of Native
peoples.

It is in this context that the Court must examine the
justifications proffered by the state in support of its attempt to
“inflict[] disgraceful punishment, if punishment could disgrace
when inflicted upon innocence." Worcester v. Georgia, 31 U.S. (6
Pet.) 515, 562 (1832). The state really has no justification. It
merely offers up nothing more than platitudes about "the overall
framework and unique characteristics of natural resources
conservation measures" (State's Br. at 8-9) and the naked
assertion thatthe subsistence defense recognized by the courts

below "is without precedent in natural resources law." Id. at
11.—/ The state seems to have "come unglued." Cf. Frank v.
State, 604 P.2d 1068, 1074 (Alaska 1979). The state's position is
due to be treated as it was in Frank, and given "no credence."
Id.

The sporting rules applicable to Akhiok's traditional-use
area allow recreational hunters from Anchorage or trophy hunters

from Tulsa to fly into the area anytime during a period of five

907 1he state also makes the 11y argument that if its
regulations are invalid under the sub istence law, then no hunting
all is permissible. State's Br. at 13.



months and one week and bag five deer the same day airborne.— "
There is no overall harvest ceiling, and no restriction on the
number of non-local hunters who may come into the area. Under the
rules as written, non-local hurters are free to kill in one season
every deer inhabiting David Eluska's hunting grounds. At the same
time, Mr. Eluska and the people of his village are barred from
hunting this customary food source for nearly seven months out of
the year,— " and they are subjected to an inappropriate individual

gl/The proh,ibition against same-daal-airborne hunting does not
apply to the taking of deer. 5 AAC 92.085(4).

22/It would probably be more accurate to say that the state's
rules pur\ﬁ/o_rt to bar such food harvestlnE. See, e%\l Steven R.
Behnke ildlife Utilization and the Economy of Nondalton 70
(ADF&G Technical paper No. 47, March 1982):

The role of hunting regulations in
controlling wildlife harvests in
Nondalton “is difficult to assess. This
study focussed on general patterns of
resource use and harvest, but not on
detajls of illegal harvest, an obviouslv
sensitive and difficult area to research.
People responded well to questions
partially because potentially sensitive
areas were avoided. Therefore this study
has not been able to answer questions
about the importance of harvests which
are out of season or in excess of bag
limits. Hunting regulations ~ have
F)robably Played some role in restricting
arvest  of wildlife, however, re%ulat_ory
seasons, for example, reduce the time
during which animals can legally be
taken. ~ Bag limitsare potentially
restrictive in view of the customar)(
patterns described above, since a smal
proportion of hunters take a large
pecentage  of the wild resources.
Compared to weather, technology and local
economic conditions, legal restrictions
do not appear to play a major role in
determining how much fish and game is
harvested by Nondalton residents.

In summary, it appears likely that
the harvest levels of moose, (continued)

D <D



bag limit that' refuses to recognize the resource-distribution
components of their communal subsistence-based socioeconomic/
sociocultural system.,

There can be no evidence “"that applying the ban on
out-of-season hunting of deer by the Indians on the land in
question is in any way necessary or even useful for the
conservation of deer." Antoine v. Washington, 420 U.S. 194, 207
(1975). Furthermore, the application of the culturally
inappropriate rules devised for western sport hunters to Native
subsistence communities like Akhiok constitutes nothing less than
deliberate racial discrimination.—” Finally, the state is

(footnote 92 continued) caribou, and
other  resources used by Nondalton
residents wre primarily regulated by
factors internal tothe local economy and
society, as well ashy weather and travel
conditions. Legal restrictions played a

relatively minor role in determining
harvest levels.

Bl1he state's preoccupation with the equal rlphts of "all
Alaskans" enables it to apply culturally hostile rufes to Native
Alaskan subsistence communities which should be recognized as
"discrete minorities," United States v. Carolene Products™ Co., 304
U.S. 144,152 n.4 (1938 ]b who are entltled to the law'sprotection
rather that ts oppro r|um forcing the sportln? rules of
western culture upo dif erently situated Native villages, the

state actually engages in an act of intentional racial
discrimination. See Gregory D. Moore, supra note 83, at 10;
Laurence H. Tribe, American Constitutional Law 993 (1979):

Equality can be denied when government
fails to classify, with the result that
its rules cr programs do not distinguish
between persons who, for equal protection
purposes, should be regarded as
differently situated. So it was with the
majestic equality of French law, which
Anatole France described as forbidding
rich and poor alike to sleep under the
bridges of Paris.

Cf. Alaska Pacific Assurance Co. v. Brown, 687 P.2d 264, 279
(Alaska 1984) (Compton, J., dissenting).



plainly wrong in its assertion that the defense recognized by the
lower courts is unprecedented. To the contrary, we have shown
numerous instances in which the states are excluded altogether
from regulating wildlife wuses ->n Indian lands. See note 16,
supra, and accompanying text. Moreover, even where the states do
have arguable jurisdiction over Indian hunting and fishing
practices, the exercise of that jurisdiction is strictly limited
to imperative conservation measures. Antoine v. Washington,
supra, 420 U.S. at 207. Some of these cases, like Antoine, have
arisen in the context of criminal charges for game-law violations,
and the courts have uniformly held that the state, in order to
proceed with its proposed prosecution, bears the burden of
persuasion on the issue of conservation necessity.— "

There is thus compelling precedent for the judgments of the
courts below, and the approach set out by the court of appeals
should be endorsed as being basically correct. We think the court
of appeals erred, however, in remanding this case for further
proceedings, and that its judgment should accordingly be modified
so as to affirm the trial court's dismissal of the state's action.
The reason for this is the state's wholesale failure to comply
with the.affirmative duty imposed upon it by the legislature to
adept regulations permitting customary and traditional subsistence
(state_ Amuagltﬁgt Srteagtglsat\e/' |r|1v|dllcahnlgalnsh|6r15g3 anggntNa7 35160tvh|n(§”by %?Sg)r
and convincing evidence th le han1 will occur): State

at |rrafara
v. Peterson, 297 N.W.2d 52, 55 Is. App. ?) (pretr|a| hearing

198
required at  which the state must e? %b ish ubject-matter
u

jurisdiction by proving that a given ? lon s reasonable and

necessary to prevent substantial deple ion of the fish supply)

State v. Gurnoe, 192 N.W.2d 892, 902 (Wis. 1972); PeoB

Leblanc, 248 N.W.2d 199, 214-15 (Mich. 19761 see also nlted

Eggtes 25 Washlngton supra, 384 F.Supp. at 342; Cohen, supra at
n. .

79



hunting.— ™ In light of this persistent defiance of the law, the
state should be precluded altogether from even > reasonable
opportunity to justify the prosecution of hbona fide subsistence
hunters.

Hopefully the outcome of this "ase will force the state to
commence the process of identifying and protecting the customary
and traditional uses of the state's wildlife resources, as well as

the resources themselves. In that event, a subsistence-defense
procedure such as the one set forth by the court of appeals might
be appropriate. It is important to recognize (as the state

apparently does, see State's Br. at 30-31) that the defense would
still be available. We suggest that it should work Ilike this:
whenever the state brings a criminal or property-confiscation
action against a subsistence hunter, the hunter, in order to raise

_gslThere Is not a single hunt in the state which is not
restricted by the individudl bag-limit rule, nor is there any
big-game hunt" which we have discove™d that actually accommodates
the ~ customary and traditional harvest activities of Native
subsistence villages. Not_hlng has changed as a result of the
Board of Game's recent gambit of reclassification; the subsistence
restrictions remain the same (see Game Regs), with the single
excetp.tlon of the new "tier Il hunts." Game Regs, at 12-13 (to be
codified as 5 AAC 92.054-.060). Under this system, the
subsistence users who are entitled to the_%reatest protection are
instead thrown into direct competition with urban sport hunters,
and  their  subsistence rights are  conditioned upon  an

individual-by-individual,  hunt-by-hunt, five-dollars-per*hunt
limited-entry-type application and permit procedure. he Court
held in Madison that such an approach is contrary to legislative
intent (696 P.2d at _178 n.17l). he state proceeded to devise such
a system anyway. The result, as predicted (id.), is "extremeIK
controversial, We are now treated to the spectacle of suc

notions as a "subsistence" regulation for bats, shrews, rats, mice
and porcupines (no closed season, no bag limit, except in Chugach
State Park; same for the "general" hunt); all around the state,
"one brown bear every four regulatory Years" has supposedly been
deemed adequate for those who actually do use brown bear for
subsistence purposes; and self-defined “urban sport hunters who
have participated in certain hunts only on a random-drawing_basis
now find themselves, against their wiill, classified as "Tier |
subsistence hunters." See generally Game Regs.



the subsistence defense, must establish his standing by an
affidavit or other showing that he is either an individua

subsistence user or a member of a village or other community with
a subsistence-based socioeconomic system. m In order to proceed
with the prosecution, the state would then have to prove, at a
preliminary hearing, that the rule it seeks to impose is a
reasonable and nondiscriminatory one serving a compelling
conservation necessity that cannot oe served by any less
restrictive means, or that the rule serves a compelling need to
protect other subsistence uses having a higher priority and that
no less intrusive method is available. Cf. Antoine v. Washington

supra, 420 U.S. at 207. In light of the fundamental nature of the
right at issue here, the state should be required to meet its
burden with clear and convincing evidence. United States v.
Michigan, 653 F.2d 277, 279 (6th Cir. 1981). See also Santosky v.
Kramer, 455 U.S. 745 (1982); In re Walton, 676 P.2d 1078, 1089-90
(Alaska 1983) (Rabinowitz, J., dissenting)'.—/

gG/Thls IS not to say that even if the state is in ful
compliance with ANILCA and its own subsistence law, it necessanl¥
has jurisdiction over all hunting and flshlng, Native triba
governments in Alaska have jurisdiction over Indian Country and in
such country their members are immune from state fish and game
regulations “except for laws necessary to perpetuate a speciles.
general -rule is that within Indian Country the operation of
te law 1is ﬁweempted absent Federal delegation of authority to
state.  New Mexico v. Mescalero Agache Tribe, 462 U.S." 324
2);  Williams v. Lee, 358 U.S. 217 (1958). See F. Cohen
book of Federal Indian Law 270 (1982 ed.). "The principles
~determinations of whether state jurisdiction properly ma
ied in Alaska Native communities are the same as those” use
when the question arises concerning Indians elsewhere in the
United States." Id. at 764

Indian CounHY |
relative spheres of s
8eneraHy Cohen at 2
ountry ' 'm 18 U.S.C
communities" are Ind

= >
—

s the operative legal term for defining the
tate and tribal governmental authority. See
7-46.  Allotments are classified as Indian
§1151(c), while "all dependent Indian

ry under 18 U.S.C. (continued)

|
lan Count



Perhaps it is inevitable that the Alaska subsistence way of life

éfootnot_e 96 continued) §1151Lb). ~Lands  held by Native
orporations Bursuant to the Alaska Native Claims Settlement Act
(ANCSA) have been set aside for the use of Native peoples and as
such fit within the flexible "dependent Indian ~community"
definition. 1d. This was the view of the Associate Solicitor for
Indian Affairs in an opinion holding village corporation lands to
be dependent Indian communities and thus TIndian Country. Lriuor
Ordinance, Village of Allakaket, Alaska, Op. Assoc. Sol.” Ind. Aff.
Oct. 1, 1981). "Furthermore, subsequent to ANCSA, lands jn
laska actually owned by a Native government have been judicially
treated as Indian Country over which a Native government may
ercise Jurrsdrctron Case, Alaska Natives and American Laws
(1984), crt|n7g Johnson v. Chilkat Indian Village, 457 F.Supp
(D. Alaska 1978
Public Law 280 as extended by Public Law 85-615, granted
Alaska civil and criminal jurisdiction over Indian Country. 28
S.C. 81360, 18 U.S.C. 8§I162. However, the effect of P.L. 280
s been greatly limited by a Supreme Court holding that it did
t extend state reg6ulatory authorrt to Indran Country Bryan v,
asca County . 373 nly provides for
pplication of state law govern drsputes between private
ties. Id. The Ninth Crrcurt has su?gested that state fish and
e Iaws are regulator United States v. Marcyes, 557 F.2d
1, 1365 9th see also Barona Group of Capitan
Bnd v fly, 694 Féd 1185, 1188 (9th Cir. 1982), cert.
, 461 US. 929 (1983).  Under Bryan, then, they do not apply
n hunting and fishing in Indian Country.
ILCA merely provrdes the means by which the state might
Jurrsdrctr over Publrc lands "-- by adopting laws "of
apPIrcabr ity protecting subsistence. "There is no hint of
rant Hu risdiction over Indian Country to the state.
ur |sd|ct|on would undermine tribal self-
e

P

=~ oo

Ia
AN
acquire
general
an intent
Such a transter

e
d
d
A
[
a

[
r]rovernment and could oI accomplished by clear legislative
anguage Bryan v, tasca County, 426" U.§. at ~388-390.
Construing ANILCA to abrogate Native governmental jurisdiction and
the corresponding freedom from state regulatron would fly in the
face of long-standing Federal policies favoring Native self-
government. ~See Cohen at 361, nn. 118- 120 Indeed, it would be
anomalous to find a diminishment of tribal rights in a statute
which has heen spec |f| cally held to have been passed for the
benefit of Alaska N es People of the Village of Gambell v,

Clark, 746 F.2d 572, 581 (9th Cir. 19842) .
These arguments were not raised Dbelow and do not directly
aDply to the facts of tnis particular case. We have sketched them
tor ‘the Court's information and because no discussion of Native
peoples' subsistence hunting and fishing should ignore the
authority which they themselves may be able to exercise over what

they do.



Is destined to follow "the fate of the passenger pigeon."— " As
sad as that would be in the long run of history, it would be a
present disgrace if the state were allowed to continue to hasten
that end in open defiance of the express wi'l of the Alaska
Legislature and the Congress of the United States. _Amici_there-
fore urge the Court to forcefully infuse life into the legislative
intent and thus afford people living a subsistence way of life the
basic right to choose whether to continue their lifeway — to

determine their own future.

g7/Cf. Washington Dept, o Game v PuyaIIup Tribe, 414 U.S,
44, 49 (1973). See Thomas Lo supra note 89. But cf.
Carle v. Carle, 503 P.2d 1050 (Alaska 1972) (trial court's
conclusion that the village ? life is succumbing to the
predominant Caucasian urban sociefy not borne out by the record) .
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CONCLUSION

reasons, the

judgment of
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ETITION TO THE BOA} J OF GAME
ADOPT EMERGENCY SUBSISTENCE
NTING REGULATIONS FOR CERTAIN
SUBSISTENCE VILLAGES AND INDIVIDUALS

Alaska Legal Services Corporation, on behalf of the villages
and individuals described below, petitions the Board of Game to
adopt emergency subsistence hunting regulations providing for the
customary and traditional subsistence uses of these persons and

villages.

1. Anaktuvuk Pass. For untold generations the weste

arctic caribou herd has been a primary, indispensable subsistence
resource for the Nunamiut peoples of Anaktuvuk Pass, a
subsistence-economy village in the Central Brooks Range. By
long-standing custom and tradition, the people of Anaktuvuk Pass
hunt these caribou on a year-round basis whenever they are
present, and especially during the spring and fall migrations.
The herd is healthy and growing, with an estimated population of
approximately 200,000, Despite the customary and traditional
subsistence harvest pattern of the people of Anaktuvuk Pass, the
Board has chosen the arbitrary calendar date of 30 April to close
the caribou hunting season in GMU26(A) and 24. Sometimes, as
happened this year, this restrictive closing date a.'rives bhefore
the caribou have begun their northerly spring migravion.  This
arbitrary closed season attempts to deprive the people of a vital
resource upon which they are more dependent than ever during times
like these, when the winter is long and foodsupplies are
depleted, and when wage-paying jobs are virtually non-existent.
The closed caribou season violates the subsistence rights of the
people of Anaktuvuk Pass. The Board should eliminate it.



ALASKA LEGAL SERVICES CORPORATION

2. Silas Tegoseak, individually and on behalf of persons
similarly situated. Silas Tegoseak is an Inupiat Eskimo
who follows a subsistence-based semi-nomadic lifeway which is his
birthright. He lives part of the year in Fairbanks and part of
the year in Barrow. He has a Native Allotment about 40 miles
north of Fairbanks, on which he customarily and traditionally
harvests some of the subsistence resources, particularly moose,
which sustain him and his family and relatives. He has been
criminally charged, under a sport hunting regulation adopted by
the Board, with taking a cow moose on his allotment last September
in GMU 20(B), in which the take is restricted to bulls. The
attempt to apply this sport hunting regulation to Silas Tegoseak
violates his subsistence hunting rights. The Board should adopt a
subsistence hunting regulation permitting the customary and
traditional subsistence uses of Mr. Tegoseak and persons similarly
situated.
3. Evon Togiak, individually and on behalf of the people of
Togiak. Evon Togiak is a 70-year-old Yup'ik Eskimo who
resides in a 10-person household in his native village of Togiak,
a subsistence-economy village in southwestern Alaska in which a
wide variety of wild natural resources are harvested throughout
the year. Moose, although not an abundant resource, is one of the
resources customarily and traditionally harvested by Togiak people
during the period, roughly, from mid-August through March. The
Board has closed GMU 17(A) to all sport hunting of moose, but the
Board has failed to recognize and permit the customary and
traditional subsistence moose harvest of Evon Togiak and the
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people of Togiak. As a consequence of the Board's failure, Mr.
Togiak has been criminally charged with taking two moose out of
season on 25 March, and the meat which his family needed for food
has been confiscated by the state. The Board should adopt
subsistence hunting regulations permitting the customary and
traditional subsistence use of moose by the people of Togiak.

4. Lime Village. As the Board knows, Lime Village
Dena'ina Athabascan subsistence-economy village on the Stoney
River in the mid-Kuskokwim region of southcentral Alaska. As the
Board has found, the people of Lime Village customarily and
traditionally harvest moose and caribou throughout the year. See
Findings on Lime Village Management Area, Alaska Board of Game
#85-36-GB (4 April 1985). Despite these findings, the Board
continues to impose upon Lime Village closed hunting seasons
which, for no good reason other than bad legal advice, abridge the
subsistence rights of Lime Villagers; Although we have requested
an expedited trial in federal court to protect these rights, Bobby
v. State, No. A84-544 Civil (D. Alaska), we again urge the Board
to eliminate the restrictive hunting seasons for those persons
domiciled in Lime Village.

On behalf of the above persons and communities, the Board is
requested to adopt a general subsistence hunting regulation, such
as the one which is the subject of our separate petition, and to



adopt specific regulations

protecting

the subsistence rights ofl

the persons and communities discussed above.

DATED: 6 June 1985

Respectfully submitted,

fi

ALASKA LEGAL SERVICES CORPORATION
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PETITION TO THE BOARD OF GAME FOR
SUBSISTENCE  HUNTING “REGULATIONS

Alaska Legal Services Corporation petitions the Board of Game
to adopt emergency subsistence hunting regulations like those
attached hereto, with such improvements as the Board may make.
This petition is submitted on behalf of a number of clients from
around the state, some of whom are separately petitioning for
specific relief,

The occasion for emergency regulation is apparent. "The time
that has elapsed from 1978 to the present has provided more than
adequate opportunity for the Board to carry out its statutory
responsibility” to protect and provide for subsistence uses of the
state’'s game resources. Gtate v. Eluska, op. no. 456 at 11
(Alaska Court of Appeals 12 April 1985). Yet the state stands in
virtually complete noncompliance with both the 1978 state
subsistence law and the 1980 federal subsistence law, In
addition, the state has taken the ludicrous position that under
Madison all Alaskans are subsistence users, and that under Eluska
it is impossible to distinguish a true subsistence user from a
poacher, This combination of events creates a serious and
immediate threat of irreparable harm to the legal rights of
subsistence hunters and to the health of the game resources upon
which they depend.

It is therefore incumbent upon the Board to take emergency

action to commence compliance with the state and federal



subsistence laws. We request a written explanation in the event

of denial of this petition.

DATED: 5 June 1985

Respectfully submitted
ALASKA LEGAL SERVICES CORPORATION

Judith K. Bush
William E. Caldwell

63 7th Avenue
airbanks, Alaska 99701
907) 452-5181

r
T

Mark Regan
S



5 AAC 99.020. EMERGENCY SUBSISTENCE HUNTING REGULATIONS OF
THE BOARD OF GAME.

(a) Purpose and Policy. The purpose of this emergen
regulation is to initiate a process of identifying and protecting
the customary and traditional subsistence uses of Alaska's game
resources as required by the 1978 state subsistence law, AS
16.05.255(b) & 16.05.940(23), and the 1980 federal subsistence
law, Title VIII of the Alaska National Interest Lands Conservation
Act, 16 U.S.C. 8§ 1311 et seq. The Board recognizes that the
Subsistence Division of the Department of Fish & Game and other
state, federal and private persons and entities have conducted
substantial research into the subsistence economies and lifeways
of Alaska residents. The Board further recognizes that in many
instances the current regulatory system is incompatible with and
unnecessarily restrictive of customary and traditional uses of the
state's game resources. It is the Board's policy to identify and
alleviate such incompatibilities and unnecessary restrictions, and
to accord first-priority preference to the beneficial uses of game
resources for subsistence purposes. In implementing this
emergency regulation, the Board is delegating authority to the
Commissioner of Fish s Game and his designees to act in its
behalf, as authorized by AS 16.05.270 .. AIll actions of tho
Commissioner under this emergency regulation will be reviewed by
the Board at a public meeting to be scheduled within 120 days of
the effective date of this regulation, and by the Board at its
regular meetings on an ongoing basis until a Board-approved
comprehensive regulatory system for subsistence hunting is in



place. At its public meeting to be held within 120 days, the
Board will modify or alter this regulation as appropriate and
adopt it as an interim regulation to be effective and continuously
reviewed until a comprehensive Board-approved system is in place.
All interested persons are invited to submit their views to the
Board. It is the policy of the Board to involve local communities
and individuals, local fish and gc.me advisory committees, and
regional fish and game councils in the decision-making and

regulatory process to the maximum extent possible.

(b) Findings and Definitions. The Board finds that a state

of emergency exists with respect to the management and protection
cf subsistence game resources and subsistence uses of game
resources. This emergency situation results from court decisions
which, among other things, hold that the Board has violated its
duty to adopt subsistence hunting regulations as required by the
1978 state subsistence law, and which, as officially construed by
the state, substantially impair the ability of management and
enforcement officials to identify and protect legitimate
subsistence uses and subsistence resources. Unless the Board acts
on an emergency basis to protect the general welfare, there is a
serious and substantial threat-that game species in many parts of
the state will be over-harvested by persons who do not properly
qualify as subsistence hunters, and as a consequence the sustained
yield of these species is jeapordized and the state's legal duty
to manage game resources so as to accord a opreference to
legitimate subsistence uses is impaired. Based upon the research
and other information currently available, the Board finds that



there is considerable variation in the nature and extent of
customary and traditional subsistence uses of the state's game
resources. By far the most common such use is that engaged in by
communities and sub-communities having a subsistence economic
system, frequently kinship-bound, with an elaborate division of
labor and special roles in which a wide range of wild renewable
resources are harvested both for personal and family use and for
sharing, exchange and barter. Such subsistence economic systems
usually exist as rural villages or towns
("subsistence villages"), but they may also exist within larger
towns and cities as subsistence villages-within-towns
("subsistence subcommunities"). In addition, game resources are
harvested for subsistence uses by a number of persons who live on
their own in rural areas, who live in urban areas but whose ties
are to subsistence villages or subcommunities, or who live in
urban areas but who have been customary and traditional users of
game resources for long periods, and perhaps others who need to be
identified ("subsistence individuals"). All other uses of the
state's game resources are "nonsubsistence uses."

(c) Criteria. The Commissioner shall identify subsisten
uses of game resources, recognizing that subsistence uses are
customary and traditional uses by Alaska residents for food,
shelter, fuel, clothing, tools, transportation, making of
handicrafts, customary trade, barter and sharing. Customary and
traditional subsistence uses of game resources by Alaska residents
will be identified by the Commissioner through application of the
following criteria, with the understanding that a use pattern does



not have to strictly meet all criteria 1in order to receive
protection under this emergency regulation and that the different
criteria will carry different weight depending on the
circumstances (e.g., whether being applied to identify subsistence
villages, subcommunities or individuals):

(1) a long-term, consistent pattern of use, excluding
interruption by circumstances beyond the user's control such
as regulatory prohibitions;

(2) a use pattern recurring in seasonal cycles;

(3) a use pattern consisting of methods and means of
harvest which are characterized by efficiency and economy of
effort and cost, and conditioned by local circumstances;

(4) the consistent harvest and use of game which is
near or reasonably accessible from the user's residence;

(5) the means of handling, preparing, preserving and
storing game which has been traditionally used by past
generations, but not excluding recent technological advances
where appropriate;

(6) a use pattern which includes the handing down of
knowledge of hunting skills, values and lore from generation
to generation;

(7) a use pattern in which the hunting effort or the
products of that effort are distributed or shared among
others, including
customary trade, barter, sharing and gift-giving; customary
trade may include limited exchanges for cash, but does not

include significant commercial enterprises; a community for



purposes of subsistence uses may include specific villages or
towns, with a historical preponderance of subsistence users,
and in addition encompasses individuals, families, or groups
who in fact meet the criteria described in this subsection;
(8) a use pattern which includes reliance for
subsistence purposes upon a wide diversity of the wild
renewable resources of an area, and which provides
substantial economic, cultural, social and nutritional
elements of the subsistence user's life; and
(9) a use pattern which arises out of kinship or
similar ties to a subsistence village or subcommunity, or
which arises out of such ties to a family or household
engaged in customary and traditional subsistence uses of game
resources.
The Commissioner shall apply these criteria in a flexible and
realistic manner so that all villages, subcommunities and
individuals who have historically wused game resources for
subsistence purposes will bhe recognized and protected as
subsistence users who have a preference over nonsubsistence uses.
Uses which do not meet these criteria will be classified as
nonsubsistence uses.

(d) Classification and Mechanism for Implementation of
Subsistence Preference. Applying the criteria set forth in
subsection (c) of this emergency regulation, the Commissioner
shall make the following determinations and take the following
actions:

(@D Subsistence Villages. The Commissioner shall



identify all subsistence villages in the state and, working
closely with these communities, shall determine approximate
village harvest-level guidelines for all game species
customarily and traditionally harvested by each such village,
but not excluding new game species which may have recently
moved, or may in the future move, into a village's
traditional-use area. In designating subsistence villages,
the Commissioner shall pay due deference to the National Park
Service's designation of "resident zone communities" pursuant
to 36 C.F.R. 8§13.43. Where necessary to protect one or more
of a village's game resources from non-subsistence uses or
other external pressures, the Commissioner shall attempt to
identify and reasonably define the village's traditional
subsistence hunting area, and impose such other restrictions
as may bhe appropriate pursuant to this subsection and
subsection (f) below. In approximating village harvest-level
guidelines, the Commissioner shall take care to insure that
the guidelines are flexible enough to encompass fluctuations
in resource availability, harvest patterns, and the like.
The purpose of such guidelines is not to restrict villages'
customary and traditional uses, but rather to obtain
information upon which to base sustained-yield analyses and
determinations as to whether any nonsubsistence uses are to
be allowed. Whenever the Commissioner determines it
necessary for protective purposes to define and designate a
village's traditional subsistence hunting area, he shall
likewise be liberal and flexible, recognizing that two or



more subsistence villages may have overlapping traditional
use areas. It is the intent of the Board that the
Commissioner shall provide fully for the customary and
traditional subsistence harvest opportunities of each
subsistence village, subject only to the requirements of
subsection (f) below. In particular, the Commissioner shal

recognize that many current regulations derive from a
management regime in which the primary objective was the
regulation of non-subsistence uses, such as sport and
commercial (guided/trophy) hunting, imposing such features as
essentially arbitrary calendar-based seasons and individual
bag limits — features which frequently will be inappropriate
for subsistence villages. The commissioner should replace

these regulations with appropriate, realistic and flexible
regulations, but he also should retain, on an interim basis,

those regulations (e.g., certain controlled wuse areas,
subsistence permit hunts) which he finds to be consistent and
in conformity with this regulation. Unless necessasry to

restrict subsistence hunting pursuant to subsection (f)
below, the Commissioner shall not impose a subsistence permit
system upon subsistence" villages. For the purposes of this
emergency regulation, it is the Board's determination that
all persons domiciled in a designated subsistence village,
like all persons domiciled in a "resident zone village"
designated by the National Park Service with respect to
subsistence hunting in national parks and monuments, will be
authorized to engage in customary and traditional subsistence



hunting — unless it is necessary to restrict subsistence
hunting pursuant to subsection (f). The Commissioner shall
work cooperatively with all subsistence villages in an effort
to develop mutually agreeable regulations, with mutually
shared implementation obligations, in which the people of the
affected villages enjoy the maximum possible degree of
participation in the formulation and implementation of
appropriate  regulations, including particularly  those
pertaining to village harvest-level guidelines, harvest
reports and reporting systems, protective traditional use
areas, seasonal cycles, and any regulations required by
subsection (f).

(2) Subsistence Subcommunities. The Commissioner shall
identify and provide protection for subsistence uses of game
resources by subsistence subcommunities in the same manner,
to the extent possible, as required by subsection (d)(1)
above for the designation and protection of subsistence uses
by subsistence villages. In identifying and authorizing
subsistence wuses for these subsistence subcommunities, the
Commissioner should strive to avoid a subsistence permit
system, but he is specifically authorized to employ such a
system if he finds that there are no practical alternatives.
Otherwise, the Commissioner shall regulate subsistence
subcommunities in the same manner required by subsection
(d)(1) for subsistence villages.

(3) Subsistence Individuals. The Commissioner shall

identify subsistence individuals wutilizing the criteria set



forth in subsection (c) above, and shall authorize their
customary and traditional harvest opportunities through the
issuance of a single subsistence hunting permit. it is the
intent of the Board that any application/permit system
adopted under this or any other part of this emergency
regulation shall be as simple and burden-free as possible,
shall be cost-free to the permittee, and shall make ample
provision for the receipt of oral applications from those who
are not able or do not wish to make application in written
form. To the extent applicable, the provisions of subsection
(d)(1) above apply as well to this subsection.

(4) Interim Compliance. The Board recognizes that
identification of subsistence subcommunities, and of
subsistence individuals in particular, is a difficult task
that will require time and perhaps trial-and-error
experimentation. At the same time, the Board finds that this
regulation is sufficient to put all state residents who
desire to hunt game resources on notice as to their
subsistence or nonsubsistence status. Any such person who
does not have a good-faith basis for believing that he or she
IS a subsistence user within the scope of this regulation
shall be governed by the regulations for nonsubsistence use,
I.e., those regulations currently in effect, as they may be
modified by the Commissioner pursuant to this regulation. At
its meeting to be scheduled within 120 days, and at each
regular  meeting of  the Board thereafter until a
Board-approved comprehensive subsistence hunting regulatory



system is in place, the Board will specifically review each

village, subcommunity and individual which the Commissioner

has denied subsistence recognition. In addition, any such
village, subcommunity or individual may petition the Board
for relief under subsection (i) below.

(e) National Park and Park Monuments. Under 8808 of ANILCA,
16 U.S.C. 83118, subsistence hunting in national parks and park
monuments is to he governed by a subsistence hunting program
developed by each park or monument's subsistence resource
commission.  Those programs have not yet been adopted, but it is
the Board's intent to incorporate the subsistence hunting programs
into the state's subsistence management system to the extent those
programs may contain components that are within the state's
management jurisdiction. In implementing this interim regulation
the Commissioner shall consult with the subsistence resource
commissions wherever appropriate. Only those persons domiciled in
resident zone communities designated by the National Park Service,
or who have valid subsistence permits issued by the National Park
Service, are authorized to hunt in national parks and park
monuments.

(f)  Implementation of the Subsistence Preference. After
identifying subsistence uses and determining the approximate
amounts of game necessary to provide full opportunity for Alaska
residents to engage in these customary and traditional uses,
pursuant to subsections (a) through (e) above, the Commissioner
shall proceed as follows:

() He will adopt regulations that permit the
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subsistence taking of game resources in amounts sufficient to
provide for the customary and traditional uses he has
identified, consistently with sound conversation and
management practices. In no instance may the Commissioner
permit subsistence taking which would jeopardize or interfere
with the maintenance of a specific game population on a
sustained yield basis.

(2)  Whenever the Commissioner determines that game
resources are sufficient, under  the  sustained-yield
principle, to fully provide for subsistence uses and also to
provide  for nonsubsistence uses, and where current
regulations authorize nonsubsistence uses, the Commissioner
shall continue the current regulations in effect, with any
modifications required by the circumstances, and designate
them as governing nonsubsistence uses. The Commissioner
shall take due care to provide an opportunity for
non-subsistence uses only to the extent t* 't such
non-subsistence uses do not jeopardize or interfere w*-h the
conservation and development of game resources on a sustained
yield basis, or with the conservation and development of
these resources for customary and traditional- subsistence
uses.

(3) When circumstances such as increased numbers of
users, weather, predation or loss of habitat may jeopardize
the sustained vyield of a game population or fail to provide
fully for subsistence uses, the Commissioner will exercise

his authority by restricting all nonsubsistence harvest



before subsistence uses are restricted. If all available
restrictions for nonsubsistence uses have been implemented
and further restrictions are needed, the Commissioner will
restrict the take for subsistence uses in a series of
graduated steps, by giving maximum protection to subsistence
users who:
(i) live closest to the resource
(i1) have the fewest available alternative
resources; and
(i1i) have the greatest customary and direct
dependence upon the resource.

(4) Whenever the Commissioner determines under (f)(3)
that it is necessary to restrict subsistence uses of game
resources by  subsistence villages and subsistence
subcommunities in which a permit system otherwise would be
inappropriate, he is authorized to implement such a system if
he finds it necessary to accord priority to the preferred
subsistence users he identifies pursuant to the criteria of
(F)(3).

(g) Compliance with Federal Law. The Board has determined
that this emergency regulation satisfies the requirements of both
the federal and the state subsistence laws, and in particular that
it will fully protect the subsistence priority of rural Alaskans-
as mandated by Title VIII of ANILCA, while at the same time
protecting all subsistence users covered by state law. The
Commissioner shall monitor the situation and immediately report to

the Board any instance in which he determines that implementation



of this interim regulation will impair the subsistence preference
mandated by federal law.

(h) Board Review. At each regular meeting of the Board
until a comprehensive subsistence management system is in place,
and at the meeting to be scheduled within 120 days, the Board will
review this emergency regulation and all of the Commissioner's
actions hereunder. At each such meeting the Board will, consider
recommendations from the public, the Commissioner, and any
interested state or federal agencies, and will otherwise make such
modifications to this regulation as the Board deems necessary and
proper.

(1) Grievance Procedure. The Commissioner shall give
appropriate public notice and meet all other requirements of law
with respect to all actions he takes pursuant to this emergency
regulation, and report all such action to the Board. Any person
aggrieved by this regulation or any implementing action of the
Commissioner may petition the Board for relief, and the Board will
take prompt action on any such petition.

(j) Effective Date.  This emergency regulation shall take
effect on . As of that time, the
provisions of 5 AAC 99.010 will be inapplicable to all matters
within the jurisdiction of the Board of Game.
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The petition previously submitted on behalf of the villages
of Anaktuvuk Pass, Togiak and Lime Village, and Silas Tegoseak
individually, is hereby supplemented in light of the policies the
Board is now pursuing.

As we understand the Department of Law-constrained policies
which govern the actions contemplated and now being taken Dby the
Board, (1) "all Alaskans" are deemed to be subsistence hunters
entitled to the general subsistence preference; (2) the Board is
precluded from recognizing and protecting the customary and
traditional subsistence uses of villages and communities with
subsistence-based socioeconomic systems as communities, but rather
can only deal with individuals; (3) the Board cannot protect the
rights of particular subsistence communities and subcommunities by
such means as eliminating arbitrary closed seasons and individual
bag limits without also eliminating such restrictions for all
other Alaska residents, i.e., opening up a particular community's
hunting grounds to all Alaskans; and (4) whenever the need to
protect sustained yield or subsistence uses necessitates
restrictions on general subsistence users, preferred subsistence
users will be identified through a limited-entry-type application
and point-award system which can be applied only to individuals,
not to subsistence-based socioeconomic systems as communities or
subcommunities.

Petitioners believe that these policies violate the federal



subsistence law -- the supreme law of the land -- but. they
recognize that there is apparently nothing the Board can do to
comply with federal law so long as the Board considers itself
bound by the views of the Department of Law. Nevertheless, should
the Board devise some way of protecting the legal subsistence
rights of petitioners, petitioners wish to emphasize that they
would have strenuous objections to the Board opening up their
tribil hunting grounds to any person who has not participated in
their customary and traditional subsistence harvest pattern, and
that petitioners would have similar objections to the imposition
of an individual-based limited-entry-type system on their

communities.

DATED: 13 June 1985 Respectfully submitted,
ALASKA LEGAL SERVICES CORPORATION

William E. Caldwell

763 7th Avenue
Fairbanks, Alaska 99701

(907) 452-5181

Mark ReEan _ _
Alaska eg | Services Corporation
P.O. Box 309

Barrow, Alaska 99723 :
(907) 852-2311

Sidney Watson

Susan” Kery

Alaska Legal Services Corporation
P.O. Box 181

D|H|nghan1 Alaska 99576

(907) “842-5653

Attorneys for Petitioners






United States Depart ATTACHMENT 1

PEEICE 0B THE SECRETART
(T T A A B Y

Honorabhle Jay S. Hammond
Governor of Alaska
Juneau, Alaska 99811

Dear Jay:

The Department of the Interior has completed its initial
evaluation of the State of Alaska’s subsistence management and
use program. We are pleased to inform you that, with the
exception of the concerns noted below, the State program
appears to satisfy section 805(d) of the Alaska National
Interest Lands Conservation Act (ANILCA). The material you
have submitted to the Department demonstrates the State's
cesire to develop a workable subsistence program which meets
the needs of Alaska residents and satisfies the objectives of
ANILCA. We earnestly hope to be able to approve the State
program as such action would be in accord with our commitment
to States' rights, particularly the right to manage resident
fish and game. The State's inability to provide such a program
will, however, force us to assume fish and game management on
federal lands in Alaska. Such a step would run counter to our
Philosophy but enforcing the law is our sworn duty.

Our remaining concerns are enumerated below:

1. Section 805(d) states that the requirements of sections
803, 804, and 605 must be implemented through "laws of general

epplicability.” To date, the State has not demonstrated that
it has established "laws" which provide for all of the
essential provisions of those sections. Policy*Resolution
fil-1-JB (Policy), for example, cannot be relied upon to satisfy
litle VIII because it has not. been promulgated as a regulation

ar>d thus is not binding on the Boards of Fisheries and Game.

2* The State program does not eppear to provide an acceptable
Afinition of the "subsistence uses" concept, as it Is set
re“th in section 803. Title VIII end its legislative history
establish that the federal definition of "subsistence uses"
rust be limited to "rural Alaska residents.” Although the



State definition need not be identical to section 803, the
State program must "provide for" this type of beneficial use by
identifying rural subsistence users and extending the section
804 priority and section BO5 participation scheme to those
users. The approach adopted in the Policy does not satisfy
this requirement because it fails to distinguish rural
residents engaged in subsistence uses from other users who make
"customary and traditional uses" of fish and game resources.

As discussed above, any change made in the State program to

accomodate the "rural residency"” requirement must be
promulgated as a "law of general applicability."”

3. Finally, an important technical change should be made in
the approach discussed in paragraph (e) of the Policy. To be
consistent with section 804, the State program must provide
that restrictions will be applied among rural residents engaged

in subsistence uses when there is a threat to the sustained
yield of a fish stock or game population or when there is a
possibility that the continuation of ruraT“subsistence uses
will be jeopardized. Presently, only the sustained yield
concern is reflected in paragraph (e) of the Policy.

To assist the State in achieving compliance with sections 803,
804 and 805, we have attached for your consideration an edited
version of Joint Board Policy 81-1-JB. If enacted in its
entirety as a regulation, the approach embodied in the
suggested edited revision would comply with all'applicable
provisions of Title VIII. Then, the Department would be in a
position to verify the State program's compliance with ANILCA.

The Interior Department Is confident that these areas of
concern will be resolved and that the Congressional intent that
the 5tatc assume the lead role in the management of subsistence
uses of fish and game resources on the public lands in Alaska
will be realized. If the State requires further*assistance in
Interpreting the requirements of ANILCA, please contact William
P. Horn, Deputy Under Secretary, at (202) 343-5183.

I look forward to receiving the State's final submission.

Sincerely,

/s/ James G. Watt

SECRETARY



EDITED VERSION

Proposed additions Indicated by underscores
Proposed deletions indicated by slash Marks

. DOINT BOARDS OF FISHERIES AND GAHE
POLICY ON SUBSISTENCE
RESOLUTION BI-1-OB

1. Definitions. For purposes of providing for the
conservation, development and management of Alaska's fish and

game resources-,

(a) "Subsistence uses"” means the customary and traditional’
uses in Alaska of wild, renewable resources for direct personal
or family consumption as food, shelter, fuel, clothing, tools,

or transportation, for the making and selling of handicraft

articles out of nonedible byproducts of fish and wildlife
resources taken for personal or family consumption, and for the
customary trade, barter or sharing for personal or family

consumption.

(b) "Rural subsistence uses"” means the customary and
rural Alaska residents of wild, renewable

traditional uses by
as food,

resources for direct personal or family consumption
shelter, fuel, clothing, tools, or transportation, for the
selling of handicraft articles out of nonedible
of fish and wildlife resources taken for personal or
trade, barter or sharing

making and

byproducts
family consumption, and for,customary

for personal or family consumption.

a subsistence priority the Boards

2. Procedures. In applying
will provide for conservation and development of Alaska's fish
and game resources pursuant to the following procedures:

(a) Each Board will assess the biological status of fish,

or game resources and determine whether a surplus may be

harvested during a regulatory year consistent with the
and development of the.resources on the sustained

conservation
public Interest?

yield principle end compatible with the

(b) Each Board will identify rural and other subsistence
uses of fish or gerne resources by reference to the following

criteria:

-FE



(1) a long-term* consistent pattern of use (excluding
interruption by circumstances beyond the user's control such as
regulatory prohibitions);

(2) a use pattern recurring in specific seasons of each

year;

(3) a use pattern consisting of methods and means of
harvest which are characterized by efficiency and economy of
effort and cost, and conditioned by local circumstances;

(4) the consistent harvest and use of fish or game which
is n~ar or reasonably accessible from the user's residence; -

(5) the means of handling, preparing, preserving, and
storing fish or game which has been traditionally wused by past
generations (but not excluding recent technological advances

where appropriate);

(6) a use pattern which includes the handing down of
knowledge of fishing or hunting skills, values, and lore from
generation to generation;

(7) a use pattern in which the hunting or fishing effort
or the products of that effort are distributed or shared among

others within a definable "community" of persons, including
customary trade, barter, sharing, and gift-giving. Customary
trade may include Iimited exchanges for cash, but does not
include significant commercial enterprises. A "community" for

purposes of subsistence uses may include specific villages or
towns, with a historical preponderance of subsistence users and
in addition encompasses individuals., families, or groups;

(8) a use pattern which includes reliance for
subsistence purposes upon a wide diversity of tfvi fish and game
resources of an area, and in which that pattern of subsistence
use provides substantial economic, cultural, social, and
nutritional elements of the subsistence user's life.

After identifying rural and other subsistence uses based
upon these criteria, each Board will determine the approximate

emount of fish or gsme necessary to provide fully for
opportunities to engage in these customary and traditional uses.

fEB 2



(c) Each Board will adopt regulations that provide an
opportunity for the subsistence taking of fish or game
resources in amounts sufficient to provide for the customary
and traditional rural and other subsistence uses identified in
paragraph (b) and consistent with sound conservation and
management practices. In no instance may such taking
Jeopardize or interfere with the maintenance, on a sustained
yield basis, of a specific fish stock or game population.

(d) These regulations may also provide an opportunity for
non-subsistence uses of the resource, to the extent that such
uses do not jeopardize or interfere with the conservation and
development of fish or game resources, on a sustained yield
basis, or with the opportunity for taking these resources for
customary and traditional rural and other subsistence uses as

provided in (c) above. ,

3. Priorities.

(a) When circumstances such as increased numbers of users,
weather, predation, or loss of habitat may jeopardize the
sustained vyield of a fish stock or game population, or
interfere with the opportunity for taking these resources for
rural and other subsistence uses as provided in (c) above, each
Board will exercise all practical options for restricting
non-subsistence harvests before rural and other subsistence

uses are restricted.

(b/ If f'urth”r restrict'.Bn tS n~Nfcessar#, the boafd shall
e ~rie hionest/prinTity i] lo/al ~ssiden”~s In/rur”™i are”s.

(b) If further restriction |Is necessary to assure the
maintenance of fish stocks and game resources on a sustained
yield basis or to assure the continuation of rural subsistence

uses, each Board will give priority to rural subsistence uses.
*
(c) If additional resrictions are necessary among rural
subsistence use allocations, the Boards will apply Ilimitations

and restrictions based on customary and direct dep nden%e. upf)[r
th resource as the mainstay of one’s livelihood, |rgZ| ”yyt
t/ie(fi£s/5u’\c/ local residency, and the availability ot

alternative resources.

TEB 2



(d) In no event, however, will a Board allow uses which
will Jeopardize or Interfere with the conservation and
management of fish stocks or game populations on a sustained
yield basis.

A. Eouncilsi In fu/filliruf) their/-egulat/ry and /'
admlJnistratfve functions, yegional/fish anti game councils/may

sider aLQ. u%7/§;d fishr and gaye resources. Under 5 |TAC

200, 5 /AC and AAC 9/.610, t/e councils shall take
appropriate action, with/n their/author”~y, to /rovide /or
fural ancy other/ubsistafice usey. Sucty action/nay Inc/ude, b
need not/be Ilin/ted to/the preparatio/ of annual repoTts and
recommendation/ on pro/osed re/ulatioi/s, and /hall provide a
forum f/r the'express/on of rj/rsl suheistenc/ user v/ews.

A. Councils. In fulfilling their functions under 5AAC
96.200, 5 AAC 96.250 and 5 AAC 96.610, regional fish and game
"councils shall be authorized to consider and take action to
provide for rural subsistence wuses, including, but not limited

to, the preparation of annual reports and recommendations on
proposed regulations concerned with rural subsistence uses and
the provision of a forum for the expression of rural
suosistence user views. The councils may also consTder, and
take action to provide for, other subsistence and ~

non-subsistence wuses.
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ALASKA DEPARTMENT OF FISH AND GAME
SUBSISTENCE HUNTING PERMIT (TIER 11) APPLICATION AND CERTIFICATION
(A SEPARATE FORM MUST BE FILLED OUT FOR EACH SUBSISTENCE HUNT]

1. NAME :
First Middle Initial

2. MAILING ADDRESS:
P.0. Box/Street

City/Town State

3. ADDRESS WHERE YOU LIVE (Primary Residence/Domicile¥*)

Street or Property Description

City/Town or Closest Community
(* See 5 AAC 92.990)

4 LIST THE HUNT NUMBER FROM THE EMERGENCY SUBSISTENCE PERMIT (TIER 1Il) HUNT SUPPLEMENT
FOR THE HUNT YOU WISH TO APPLY FOR: [LIST ONLY ONE] HUNT NUMBER:
OR
5. IF YOU ARE UNABLE TO PROVIDE THE HUNT NUMBER, PLEASE LIST THE TYPE OF ANIMAL YOU
WISH TO HUNT (caribou, moose, etc.) AND THE GAME MANAGEMENT UNIT, SUBUNIT, AND AREA
DESCRIBED IN THE CURRENT GAME REGULATIONS:
Animal Game Management Unit, Subunit, and Area
WHICH OF THE a. | live within the hunt area.
FOLLOWING
DESCRIBES WHERE b. I live within the same game management unit(s) as the
YOUR PRIMARY hunt for which 1 am applying, but do not live within
RESIDENCE/ the hunt area.
DOMICILE IS
LOCATED (see c. I live in a game management unit immediately adjacent
instructions)? to the game management unit in which the hunt is held.
[CHECK ONLY ONE]
d. I live in an area not described in a, b, or c.
You may be given one point for each year you legally killed an animal(s) 1in this hunt
(same species of animal 1in the same area as the hunt you are now applying for)". A

maximum of 10 points may be claimed.

PLEASE LIST THE YEARS IN WHICH YOU LEGALLY KILLED AN ANIMAL(S) IN THIS HUNT.

19 19 19 19 19 19 19 19

Last

Zip

19

19



;W DIRECTLY DEPENDENT ARE YOU ON HUNTING THIS GAME a. Greatly dependent
3PULATION AS A PRINCIPAL MEANS OF SUPPORT FOR

OURSELF AND/OR YOUR FAMILY? (Principal means of b. Moderately dependent
support means that harvesting this animal 1is
important because the harvest of wild resources is c. Slightly dependent
the primary way you feed yourself and/or your
family.) [CHECK ONLY ONE] d. Not dependent

IN YOUR USUAL HUNTING AREA, HOW a. Not available
AVAILABLE ARE OTHER KINDS OF BIG b Slightly available
GAME AND/OR FISH WHICH ARE

REASONABLE SUBSTITUTES FOR THE C. Moderately available
ANIMAL LISTED IN THIS APPLICATION? B

d. Greatly available
10. IS YOUR HOUSEHOLD®S INCOME LARGE ENOUGH TO PURCHASE YES
FOOD AND OTHER ITEMS AS REASONABLE ALTERNATIVES TO
TAKING WILD FISH AND GAME? [CHECK ONLY ONE] NO

(Please keep in mind your assets, debts, family or household size, and other obligations.
"Reasonable alternatives"” are things which can bo used instead of wild fish and game.)

11. I AM AT LEAST TWELVE (12) YEARS OLD AND QUALIFY FOR A RESIDENT YES

ALASKA HUNTING LICENSE.
NO

No more than two individuals from a single household may apply for a caribou subsistence
permit. For all other species, no more than one individual from a single household may

apply for a permit.

12. WHICH ONE OF THE a. This application is for caribou hunting. No more
FOLLOWING STATE— than two members of my household are applying for a
MENTS APPLIES TO permit for caribou.

THIS APPLICATION?
[CHECK ONLY ONE] b. This application is not for caribou hunting. I am

the only member of my household applying for a permit
for this species.

13. I have enclosed payment for the $5.00 (bison and muskox $10) YES
application fee.
NO
WARNING: Making false statements on this application is a class A misdemeanor, punishable

by a fine of not more than $5,000 and/or imprisonment of not more than one year.
CERTIFICATION

I, , do hereby certify that all of the information contained

in this application is complete, true, and correct to the best of my knowledge. I further
acknowledge that | am responsible for the truthfulness of the information.
SIGNED: DATE:

Telephone Number Social Security Number



STAFF ANALYSIS OF PROPOSED REVISIONS
TO STATE SUBSISTENCE LAW

INTRODUCTION

A. NATURE OF THE PROBLEM

Several recent State court decisions have altered the interpreta-
tion and implementation of the current State subsistence law. According
to the Alaska Department of Law and according to the U,S. Department of
the Interior, the State is now out of compliance with Federal statutes

concerning subsistence in Alaska. The Department of Interior has
notified the State that the Federal government will be required by
Federal law to pre-empt State management on Federal lands if the Alaska

Legislature does not bring the State back into compliance by June L,
1986.

To understand the issues facing the Legislature, it is necessary to
understand, first, the key elements of the Federal law and, second, the
recent State court decisions.

1. The Federal Subsistence Law

The Federal subsistence law establishes a preference for subsis-

tence wuse of wildlife on Federal lands, which are approximately two-
-thirds of the State and comprise about 220 million acres. The Federal
subsistence law grants to the State the option of managing subsistence
on Federal lands if the State adopts laws that are "consistent with"
three points of the Federal law: (1) the definition of subsistence

uses; (2) the preference for subsistence uses, and (3) the establishmer:
of regional councils to assist the Board of Fisheries and the Board of
Game in rulemaking.

The first policy question facing the Legislature is whether the

State should be in compliance. Since that is a policy question for the
Legislature, this report w ill not make a recommendation, but will try to
identify issues and provide information that may be useful in reaching a
decision.

2. The Recent State Court Cases

The most important 1is Madison v. State of Alaska, decided by the

Alaska Supreme Court in February 1985. The chief issue in Madison was
whether subsistence under State law was limited to rural Alaskans. The
current State statute, passed in 1978, does not expressly limit subsis-
tence to rural Alaskans. However, the definition of subsistence uses in

Federal law limits subsistence on Federal lands to rural Alaskans.

Therefore, in 1982, the Board of Fisheries and the Board of Game
adopted a regulation which limited subsistence to rural Alaskans. It
was that regulation which the Alaska Supreme Court struck down in
Madison. The Court did so because the current State statute does not

[imit subsistence to rural Alaskans and because, in the opinion of the



Court, floor statements by some State legislators showed an intent to
allow wurban subsistence.

The effect of the Madison case was to greatly expand the class of
subsistence wusers by allowing urban residents to become qgualified for

subsistence. Because current State law, as wellas the Federal law,
affords a preference to subsistence use, the effect of the greatly
expanded class of subsistence wusers is that sport hunters are barred
from about 40 or 50 of the most popular hunts in the State. That

resulted in an outcry for reform of the State subsistence law.

Finally, two additional court decisions dei®@rve mention. In 1985,
a trial court ruled in State v. Eluska that the failure of the Board of
Game to adopt regulations specifically providing for subsistence hunting
of a particular deer population was a valid defense to a criminal

prosecution of an individual apprehended for taking the deer out of
season. In January 1986, another trial court issued a similar decision,
State v. Skuse, concerning a violation of a fishing regulation. These
two cases have thrown into doubt the validity and enforceability of many
State regulations <concerning seasons, bag Ilimits, and methods of har-
vest.

B. POLICY QUESTIONS

As mentioned above, the main policy question facing the Legislature

is whether the State should be in compliance with Federal law. At least
two issues are relevant to deciding this question. One is legal; it
focuses on whether the State is legally out of compliance. The other s
factual;, it focuses on the potential impacts of spliting fish and game

management between the State and Federal governments.

With respect to the legal issue, lawyers differ on whether the
State is out of compliance. In other words, they interpret the effect
of the Madison decision differently. Lawyers for the Alaska Department

of Law, the U.S. Department of the Interior, and the Alaskan Federation
of Natives believe that the Madison decision puts the State out of

compliance. Lawyers for the Alaska Legal Services Corporation and the
Native American Rights Fund believe that Madison does not put the State
out of compliance. Regardless of whether or not the State is legally
out of compliance, two points are important. First, the Federalgovern-

ment believes that the State is out of compliance and therefore it will
step in on June 1 to administer subsistence and fish and game on Federal

lands. Second, regardless of the compliance question, the Legislature
is always free to amend the State subsistence law to either comply or
not comply. A result of noncompliance is Federal intervention. If the
Federal government intervenes, it is conceivable that it could legally
reach beyond Federal land. Congress could wuse its power over Indians to
extend the Federal subsistence law to Native lands, congress could use
its power over commerce to amend the Federal subsistence law to reach
all wildlife involved in interstate commerce. Congress could perhaps
use its power under the oproperty clause to manage wildlife that wuse
Federal land even when the w ildlife are not on Federal land.
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With respect to the factual issue, non-compliance could make fish
and game management and law enforcement more difficult than it already

is. The pattern of land ownership is fragmented. Fish and game do not
pay attention to legal boundaries. It could be difficult to management
populations that traverse lands subject of differing regulations.
Different State and Federal regulations would also require wusers of
wildlife to know whether they were on lands subject to State or Federal
lands. It is impractical to mark boundaries. This makes law enforce-
ment more difficult. Finally, that State regulatory process is much
more open to public involvement than is the Federal. A sense of public
participation and control could suffer if the Federal government inter-
venes to manage fish and wildlife on Federal lands. Thus, the question

of State versus Federal control concerns jurisdiction more than it does
land ownership.

In sum, the State can pretty much manage all fish and wildlife
harvest if it complies with the definition of subsistence use, the
preference for it, and regional council participation.

Other policy questions are addressed in the section by section

analysis.

C. SUBSISTENCE AND SPORT CONCERNS ARE MATTERS OF PERSPECTIVE THAT
DESERVE MUTUAL COOPERATION AND ACCOMMODATION.

Alaska is wunique for its wildlife resources. It offers the best
sport hunting, sport fishing and wildlife viewing opportunities in the
United States. It also is the only state that has an ongoing subsis-
tence culture. I't also supports large commercial fishing, guiding,

sport, recreational and tourism industries.

One assumption underlying the Dbill is that the State should main-
tain subsistence, sport, commercial, and nonconsumptive wuses of wild-
life. The bill tries to do that by striking a vreasonable balance

between them.

The State of alaska has long recognized the special role that
subsistence plays in the lives of many Alaskans. As early as 1961, the
State sought to protect subsistence use of migratory waterfowl. Since
1973, the State has provided a statutory preference for subsistence
uses. In 1978, major amendments were made to the law, which provided
further protection of subsistence. The bill recognizes that the policy

of affording subsistence a preference is sound and should continue.

However, subsistence has been controversial. I't is perhaps the
most devisive issue in the state. It is a political, social, and legal
issue that affects the allocation of resources. It is also fundamental-
ly a resource issue, in that the continued health of Alaska's fish and
game is necessary to all users.

Subsistence has been a major political issue at least since 1978,
when the current subsistence law was adopted. In 1982, Alaska voters
considered a referendum to repeal the subsistence preference. They

voted against repeal.



Subsistence has been a long-standing legal issue. In several court

cases in the 1970"', and 1980's, Alaskans sought to protect what they
viewed as their subsistence rights. Inother cases, Alaskans have
sought equal access to resources. Similar disputes occjr in front of
the Board of Fisheries and the Board of Game. However, until recently

the results of court decisions in Madison, Eluska, and Skuse. f

As a social issue, subsistence is capable of pitting Alaskans
against Alaskans, rural against wurban, sport against subsistence. It
has obvious and unfortunate racial overtones. It engenders fear, about
the loss of opportunities, in subsistence and sport users alike. These

effects need to be avoided.
D. ONE APPROACH TO SOLVING THE CURRENT PROBLEMS

One way to approach subsistence is with a commitment to try to

understand other peoples’ concerns. Any bill concerning subsistence
will call for difficult decisions by state lawmakers, the Board of
Fisheries and the Board of Game, The decisions will be difficult

because, for the most part, subsistence is an issue that asks lawmakers
and board members to deal with cultures and values that may bhe different
from their own and those of the constituents they represent.

The bill is a substantial reworking of the present State statute.
Nevertheless, many of the key principles of the present statute are
retained. It ' complies with the three points of Federal law.

The primary reason for rewriting the present statute is simply to

make the law more clear. Both the Federal law and the current State law
are broad conceptual statutes, that require translation into more
specific guidance for daily operations and decision making. If the law

can be made more clear, then perhaps Alaskans can at least agree on what
it means and proceed to debate specific decisions about how to implement

it. Several examples of concepts in need of clarity might be useful.
First, the Federal law and the current State law speak in terms of
"customary and traditional" subsistence wuse, but they provide Ilittle
guidance as to what is "customary and traditional." Second, the Federal
law and the current State law speak of subsistence wuse of "wildlife",
but whether the wuse and the preference go to all wildlife stocks and
populations or just those that are customary and traditional is wunan-
swered by both the Federal law and the current State law. Third, the
Federal law speaks of subsistence as being for "rural" Alaskans, but it
provides little guidance as to what "rural" means. Fourth, the Federal
and current State laws both provide a preference for subsistence, but
neither provides much guidance as to the meaning of what level of
allocation is an appropriate preference. Fifth, the Federal law speaks
of assuring an "opportunity"™ for subsistence, but what that "opportun-

ity" means is unanswered.

The vagueness in the current State and Federal law is perhaps the
source of much of the confusion and hostility that permeates the public
subsistence debate and the debates that occur in front of the boards.
As long as people cannot even agree on the terms they argue about, the
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public debate w ill remain conceptual and unresolved. 't will also be
mostly irrelevant to the specific issues that confront the boards.

A danger in not making the law more clear is that it will lead to
shifting political pressures on the boards, as Alaska grows and changes.
Those pressures may lead to the erosion of subsistence, sport and
nonconsumptive uses of wildlife. The people and the resources may
suffer.

Therefore, one hope for resolving the subsistence debate may lie in
agreeing on the meaning of the terms wused in the statute and agreeing on
a method of allocating fish and game.

This bill tries to define terms, provide guidance to the boards,
and establish a method of allocating. it retains some vagueness, in
behalf of affording flexibility to the boards.

An important point about this b ill is that it tries to change the
nature of future subsistence debates by making them debates over facts
rather than concepts. The types of debates that w ill occur, if this
bill is adopted, will be debates over factual questions, such as how
much harvest of a particular stock is necessary for subsistence; whether
or not a particular fish stock or game population is S subsistence
stock, and whether or not a particular area is "rural”. These debates
are worth pursuing, and they w ill all occur in front of the boards.

The results of a debate over specific factual circumstances w ill

inevitably be less than perfect. The boards will err. Sometimes
subsistence w ill be given too much and sometimes too Ilittle. Courts
might reverse specific decisions by the boards, but the legal framework
of the bill will stand so long as it complies with the three points of
Federal law.

| f the Legislature, adopts a statute that gives meaning to the
phrases contained within it, then perhaps Alaskans can shed their fears

about each other. Perhaps then the broad conceptual debate will simple
fade away. Perhaps then, with the help of the boards, we can be confi-
dent that we w ill make decisions that will be fair to each other.



SECTION BY SECTION DETAILED ANALYSIS

Section |

Section ! amends the authority of the Board of Fisheries for classifying

fish stocks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish"
and "subsistence fish." Personal wuse fish are stocks for which the
board authorizes what are called personal use fisheries. Most are dip
net fisheries for salmon. They generally have bag limits that are
higher than sport bag Ilimits. Personal wuse fisheries exist on the

Copper River and on some sockeye salmon stocks on the Kenai Peninsula.

Classifying fish for particular purposes does not imply that the wuses

are exclusive of other uses. However, allocation decisions, management
concerns, or biological considerations may in particular <circumstances
require that use of a fish stock be reserved for particular uses. To

date, this has rarely occurred.

The classification of "subsistence fish" merely enables the board to
classify fish to bring them wunc :r subsistence regulation.

Section 2

Section 2 adds two new paragraphs to the authority of the Board of
Fisheries, the first concerns special management areas. It gives the
Board of Fisheries authority to establish personal wuse areas, trophy
management areas, catch and release areas (which so far have occurred on

two trout fisheries), and children's fishing areas. It is probable that
the board has always had these authorities by implication, but the
authority with respect to children's fisheries had been questions by the
Department of Law. This new paragraph makes that authority clear, and
the fact that the paragraph lists several types of special fishing areas

is not meant to exclude other types that are not mentioned.

The second new paragraph tracks the purposes of the Board of fisheries,
as stated in the statute that established the board and as stated in

Article VIIl of the Alaska State Constitution. Article VIII gave the
Legislature the authority over the conservation, utilization, and
development of natural resources. The Legislature delegated that
authority to the Board of Fisheries. This new paragraph is broadly
worded so that the board's authority for conservation, utilization, and
development rf fisheries is tied to all aspects of regulating
commercial, sport, subsistence and personal use fisheries.

Section 3

Section 3 s identical to paragraph (13) in section 2, except that

section 3 applies to game.

Section 4

Section 4 is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish



and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, such as
the subsistence preference. It is intended to be consistent with

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the
boards.

Because the first of these two new sections, AS 16.05.258, is important
and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and

traditional subsistence stocks and populations. This will require the
Department to estimate the number of subsistence wusers who need the
resource. It will require the subsistence division of the Department

and the boards to look at local use patterns.

The legislative history of the Federal subsistence law says that in
using the phrase "customary and traditional™, Congress sought to protect
uses that were "long-established and important” and in which such wuses
incorporate beliefs and customs which have been handed down by word of
mouth for example, from generation to generation. The Federal
legislative history also indicates that the boards, with assistance from
the department and the regional councils, may consider local residency,

economic dependence and the availability of alternative resources, in
determining what resources and wuses are customary and traditional. The
boards should use this meaning of "customary and traditional” in

identifying what stocks should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition-
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the

use is long established and important; (2) the season at which the
resource is harvested; (3) its relation to other resources that are used
for subsistence; (4) the wuses to which it is put; and (5) <cultural

values associated with it.

There are two reasons for identifying customary and traditional stocks.

One helps s'~sistence and the other helps sport. First, customary and
traditional subsistence stocks should be the ones about which the boards
ought to be most sensitive in allocating fish and game. They are the
ones in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the identification of customary
and traditional stocks leaves those that are not customary and tradi-
tional as being harvested by all Alaskans wunder nonsubsistence regu-
lations. Sport groups have often alleged that bison; goats; many sheep

populations; elk and transplanted game; and perhaps some steelhead and
trout and brown bear populations are not subsistence stocks or are not

customary and traditional subsistence stocks. Whether or not this s
true in particular circumstances is not decided by the proposed legis-
lation. That matter should be left to factual determinations made by
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the boards. This bill gives them authority to make those

determinations.

The boards should act with sensitivity in identifying subsistence
stocks. They and the department should seek the assistance of regional
councils and local advisory committees that are in place to assist the
boards. However, the board may choose not to follow a regional coun-
cil's recommendation if the board determines that the recommendation is
not supported by substantial evidence. This requirement for substantial

evidence is consistent with existing regulations governing the relation-
ship between the councils and the boards, and this is consistent with
Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards identify subsistence stocks, subsection AS 16.05.258(h)
then requires the boards to determine whether a harvestable surplus
exists and how much of that surplus is necessary to provide a reasonable

opportunity for subsistence.

The determination of whether a harvestable surplus exists must be

consistent with sustained yield, sound management principles, and the
maintenance of healthy fish stocks and game populations. The "sustained
yield" principle is derived from Article VIIIl of the Alaska Constitu-
tion, and "sound management principles™” and "maintenance of healthy
populations™” are derived from the federal subsistence law . Like
"harvestable surplus", these terms are terms of art within the profes-
sion of fish and wildlife management. They are somewhat vague terms, so
a latter section of the proposed bill requires the boards, after consul-

tation with the Department, to define them by regulation.

A reason for asking the boards, rather than the Department or the
Legislature, to define them, is that they are technical terms of art
requiring professional guidance. They also contain a mix of biological
considerations, allocation considerations, and social considerations
that are appropriate for the boards to balance. A second reason for
defining them by regulation, rather than by statute, is that they will
be difficult to define. Therefore, regulatory definitions <can develop
over time, rather than be locked in statute. A third reason for defin-
ing them is to protect the substantive interests of subsistence, sport,
commercial, and non-consumptive users. The terms are currently in State
and Federal laws, and if future experience shows that the terms are

incapable of definition, then perhaps they should be stricken from our
laws as meaningless phrases and perhaps our fish and game managers

should then come up with other terms that have meaning. Finally, the
result of Jleaving these terms wundefined is that much [litigation over
allocation decisions focuses on procedural arguments, such as Jlack of
public notice, rather than on the actual management decisions that
prompt the Jlitigation. Examples of this are the disputes in Cook Inlet

over salmon allocation bhetween sport, commercial and subsistence uses.

Federal law applies an additional Ilimitation on subsistence in national
parks and monuments that are open to subsistence. Subsistence is
cKocrvient to the "conservation of natural and healthy populations” of



wildlife in national parks and monuments. Although this standard was
not included within the proposed bill, the boards and the Department
should recognize the special Federal standard governing national parks
and monuments, and subsistence within them, when the boards adopt regu-
lations defining the terms sustained yield, maintenance of healthy
populations, and sound management principles.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard
fnr determining how much of a fish stock or a game population is needed

for subsistence. The standard is reasonableness. Statutes and courts
frequently wuse such standards, even though they may seem vague to the
public at large. The standard means that the boards' decisions should
be based on available information. It does not permit the boards to be
arbitrary, capricious, or prejudiced in allocating to subsistence.
Conversely, ic does not require the boards to satisfy desires of subsis-

tence users that are unreasonabhle, that are inconsistent with available
information, or that might be based on prejudice.

The notion of a "reasonable opportunity to satisfy subsistence wuses"
does not guarantee a particular level of harvest.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for

subsistence stocks and populations. Subsection (c)also ~contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(b) and AS
16.05.255(h). The redrafting is intended to make the preference more
clear.

The current State law contains the so-called "Tier I™ and "Tier 11"
levels of the preference. The U.S. Senate Committee Report on the
Federal law clearly indicates that Federal law also contains the "Tier
I" and "Tier 1" levels. Tier | is when there is not enough harvestable
surplus to accommodate all consumptive wuses without interfering with
sound management of the resource, but there is enoughsurplus to allow a
reasonable opportunity for subsistence. At Tier | the preference

allocates enough of the resource to provide that reasonable opportunity,
and any surplus that is left may go to other consumptive uses.

Tier Il is when there is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump-
tive uses must be prohibited and subsistence must be restricted on the
basis of three factors: (a) customary and direct dependence on the fish
stock or game population as the mainstay of livelihood, (2) local
residency, and (3) the availability of alternative resources. Alterna-
tive resources means other wildlife and alternatives purchased with
cash.

Several additional points need to be made about this subsection. First,
the Tier Il hunts that have been closed to sport hunters will be re-
opened by section 6 7, and 8 the bill. The Tier Il hunts are reopened
by [imiting subsistence to rural residents who are customary and
traditional subsistence users. Also, some stocks that are presently



open only as Tier Il subsistence hunters, and are therefore <closed as

sport hunts, may reopen because the stocks are not customary and
traditional subsistence stocks. Bison may be a case in point.

Second, the subsistence preference is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purnoses such as

transplanting stocks or poisoning undesirable fish prior tstocking are
not consumptive uses for purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.
Similarly, nonconsumptive wuses in national parks or other areas, and
administrative actions consistent with State and Federal law, may take
precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations may only be har-
vested under nonsubsistence regulations.

AS 16.05.258(f)

Subsection (f) provides authority for the boards to shift subsistence
use of a resource to a limited extent. In making critical allocation
decisions, the boards may recognize that subsistence is a flexible
economy that depends on many resources that may to some extent be
interchangeable among similar resources. This authority is not meant to
allow the boards to prohibit subsistence use of a particular subsistence
stock or population, but is meant to allow the boards to apportion and
allocate subsistence reasonably among similar stocks and populations.

AS 16.05.258(g)
Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
limits, methods and means, and other such restrictions, including

prohibitions of wanton wa3te.

AS 16.05.258(h)
Subsection (i) is a technical amendment which protects the rights of
military personnel, stationed in Alaska for more than 30 days, to hunt,

fish and trap on military lands as provided in Federal law.

AS 16.05.258(1)

Subsection (i) requires the boards, after consultation with the Depart-
ment, to define the meaning of "sustained vyield", “sound management
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principles™, "maintenance of healthy populations,” and '"harvestable
surplus."” The reasons for doing so are discussed above under AS
16.05.258(b). In defining sound management principles the boards should
take into account Federal law which requires, with respect to national
parks, the "conservation of natural and healthy populations”, as
discussed above under AS 16.05.258(b). !

AS 16.05.259

This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. IfT the board establishes such a process, then this section will
require an appellant to sue the process before going to court.

Section 5

Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct erroneous decisions by the boards,
through appeal, petitions for reconsideration, or court action, rather
than permitting the person to violate the regulation. This eliminates
the "subsistence defense” as arose in the Eluska case and the Skuse
case.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations

providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit program when the
subsistence preference requires restrictions on nonsubsistence users.

The reason for this requirement is so that the Department and the boards
can more closely monitor harvest m order to prevent harm to the re—
source and to rebuild the stock or population to a point where the
restrictions on nonsub3istence users will no longer be necessary.

Whenever the boards adopt permit programs, the boards and the Department
should work cooperatively with regional councils, local advisory commit—
tees, and the public affected in order to assure public input, under—
standing, and support.

The new subsections (d) and (e) provide for notice of the terms of a
permit and allow the boards to seek the assistance of Native village or
region*. 1 corporations, and other community services appropriate to
assist them in providing public notice.

Under subsection (f) the Department will administer subsistence permit
programs, the Department 1is authorized to secure the assistance of
people outside the department, such as members of village councils,
staff of Native corporations, or village stores. Subsection (f) 1is



modeled after current statutes governing the 1issuance of licenses and
tags.

Section 7

Section 7 amends the definition of subsistence fishing to state that
subsistence fishing may only be engaged in by rural residents domiciled
in a rural area.

Section 8

Section 8 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word "noncommercial” to the definition isnot meant to prevent
limited exchanges of goods for cash under customary and tradition
trading practices, but it is meant to prevent subsistence harvest for
substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game
populations are defined as any species or subgroup of a species that is
manageable as a unit.

The bill adopts essentially the House-passed definition of "rural area."
It is defined as a community or area of the State where noncommercial,
customary and traditional, taking and use of fish and game 1is a
significant characteristic of the economy of the community or area. The
focus should be on the significance of the noncommercial, customary and
traditional harvest and use. It is not meant to preclude an area from
being rural simply because there may also be significant elements of the
case economy in the area, such as commercial fishing.

The definition of subsistence hunting is similar tothe definition of
subsistence fishing discussed above. In the current statute the
definition is located in AS 16.05.257, which is repealed. Also, in the
current law, the defini.ion is inappropriately located separate from the
rest of the definitions. Therefore,it 1is necessary to readopt a
definition.

Section 10

Section 10 repeals three portions of subsistence law.AS 16.05.251(b)
concerns fish, and AS 16.05.255(b) concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
regulations and establish the preference in current law. In the bill,
these requirements and the preference are readopted in the new AS
16.05.258(c).

AS 16.05.257 is repealed because it is unused and is oldlaw that
predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.



0- SECTION BY SECTION DETAILED ANALYSIS

Section |

Section 1 amends the authority of the Board of Fisheries for classifying
fish stacks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish”

and "subsistence fish.” Personal use fish are stocks for which the
board authorizes what are called personal use fisheries. Most are dip
net fisheries for salmon. They generally have bag limits that are
higher than sport bag [limits. Personal use fisheries exist on the

Copper River and on someaackeye-salmon stocks on the Kenai Peninsula, f, 5L./4
y 1 an fX~ Ifn*-£c

Classifying fishfor particular purposes doesnot imply that the uses

are exclusive of other uses. However, allocation decisions, management

concerns, or biological considerations may in particular circumstances

require that use of a fish stock be reserved for particular uses. To

date, this has rarely occurred.

The classification of "subsistence fish”™ merely enables the board to
classify fish to bring them under subsistence regulation.

1/*
Section 2 NEAR I

Section 2 adds two new paragraphs to the authority of the /Board of
Fisheries. the first concerns special management areas. It<jgived the
Board of Fisheries authority to establish personal use areas, trophy
management areas, catch and_release areas (which so far have occurred on
two trout fisheries), andCchildren®s fishing areas™ It is probable that
the board has always had these authorities by implication, but the
authority with respect to children®s fisheries had been questions by the
Department of Law. This new paragraph makes that authority clear, and
the fact that the paragraph lists several types of special fishing areas
is not meant to exclude other types that are not mentioned.

The second new paragraph tracks the purposes of the Board of fisheries,
as stated in the statute that established the board and as stated 1in

Article VIIl1 of the Alaska State Constitution. Article VIII gave the
Legislature the authority over the conservation, utilization, and
development of natural resources. The Legislature delegated that
authority to the Board of Fisheries. This new paragraph 1is broadly

worded so that the board®"s authority for conservation, utilization, and
development of fisheries 1is tied to all aspects of regulating
commercial, sport, subsistence and personal use fisheries.

Section 3

Section 3 1is 1identical to paragraph (13) in section 2, except that
section 3 applies to game.

Section 4

Section A is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish



and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, such as
the subsistence preference. ~It is intended to be consistent with

Federal”awt”

AS 16.05.259 addresses administrative appeals of decisions by the
boards.

Because the first of these two new sections, AS 16.05.258, 1is important
and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and

traditional subsistence stocks and populations. This will require the
Department to estimate the number of subsistence users who need the
resource. It will require the subsistence division of the Department

and the boar®"s to look at local use patterns. *7 * 1s/ *f

The legislative history of the Federal subsistence law says that 1in
using the phrase "customary and traditional™, Congress sought to protect
uses that were "long-established and important™ and in which such uses
incorporate beliefs and customs which have been handed down by word of
mouth  for example, from generation to generation. The Federal
legislative history also indicates that the boards, with assistance from

the department and the regional councils, (Inay consider local residency™"P

)K.‘ <

JyO

Economic dependence and the availability of alternative resources, in )"

determining what resources and uses are customary and traditionaf®/fhe"
oards should wuse this meaning of “customary and traditional” in
identifying what stocks should be subject to subsistence.

Thus whet “er a fish stock or game population is customary and tradition—
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the
use 1is long established and important; (2) the season at which the
resource is harvested; (3) its relation to other resources that are used
for subsistence; (4) the uses to which it 1is put; and (5) cultural
values associated with it.

There are two reasons for identifying customary and traditional stocks.

One helps subsistence and the other helps sport. First, customary and

traditional subsistence stocks should be the ones about which the boards

ought to be most sensitive in allocating fish and game. They are the
ones in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the 1identification of customary
and traditional stocks leaves those that are not customary and tradi—
tional as being harvested by all Alaskans under nonsubsistence regu—
lations. Sport groups have often alleged that bison; goats; many sheep
populations; elk and transplanted game; and perhaps some steelhead and
trout and brown bear populations are not subsistence stocks or are not
customary and traditional subsistence stocks. Whether or not this 1is
true in particular circumstances 1is not decided by the proposed legis—
lation. That matter should be left to factual determinations made by

_9 .

>

<



the boards. This bill gives them authority to make those
determinations.

The boards should act with sensitivity in identifying subsistence

stocks. They and the department should seek the assistance of regional

councils and local advisory committees that are in place to assist the

boards. However, the board may choose not to follow a regional coun—
cil 3 recommendation if the board determines Chat the recommendation 1is
not supported by substantial evidence. This requirement for substantial

evidence 1is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this 1is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards identify subsistence stocks, subsection AS 16.05.258(b)
then requires the boards to determine whether a harvestable surplus
exists and how much of that surplus is necessary to provide a reasonable
opportunity for subsistence.

The determination of whether a harvestable surplus exists must be
consistent with sustained yield, (sound management principled, and the
(maintenance of healthy fish stocks and game populations. )The "sustained
yield" principle is derived from Article VIIl of the Alaska Constitu-
tion, andTj"sound management principlesl” and ~"maintenance of
populations are derived from the federal subsistence law
~“harvestable surplus7, these terms are terms of art within the profes-
sioTT-ST tistTand"Wildlife management. They are somewhat vague terms, SO
a latter section of the proposed bill requires the boards, after consul—
tation with the Department, to define them by regulation.

A reason for asking the boards, rather than the Department or the
Legislature, to define them, is that they are technical terms of art
requiring professional guidance. They also contain a mix of biological
considerations, allocation considerations, and social considerations

that are appropriate for the boards to balance. A second reason for
defining them by regulation, rather than by statute, is that they will
be difficult to define. Therefore, regulatory definitions can develop

over time, rather than be locked in statute. A third reason for defin—
ing them is to protect the substantive interests of subsistence, sport,

commercial, and non-consumptive users. The terms are currently in State
and Federal laws, and if future experience shows that the terms are
incapable of definition, then perhaps they should be stricken from our
laws as meaningless phrases and perhaps our fish and game managers

should then come up with other terns that have meaning. Finally, the
result of leaving these terms undefined 1is that much litigation over
allocation decisions focuses on procedural arguments, such as lack of
public notice, rather than on the actual management decisions that
prompt the litigation. Examples of this are the disputes in Cook Inlet
over salmon allocation between sport, commercial and subsistence uses.

Federal law applies an additional limitation on subsistence in national

parks and monuments that are open to subsistence. Subsistence 1is
i, <&Prv;,t~on OFf natural and healthy populations™ of



wildlife 1in national parks and monuments. Although this standard was
not included within the proposed bill, the boards and the Department
should recognize the special Federal standard governing national parks
and monuments, and subsistence within them, when the hoards adopt regu—
lations defining the terms sustained yield, maintenance of healthy
populations, and sound management principles.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard

for determining how much of a fish stock or a game population is needed

for subsistence. The standard 1is reasonableness. Statutes and courts
frequently use such standards, even though they may serm vague to the
public at large. The standard means that the boards ” decisions should

be based on available information. It does not permit the boards to be
arbitrary, capricious, or prejudiced in allocating to subsistence.

Conversely, it does not require the boards to satisfy desires of subsis—
tence users that are unreasonable, that are inconsistent with available
information, or that might be based on prejudice.

The notion of a "reasonable opportunity to satisfy subsistence uses™
does not guarantee a particular level of harvest.

AS 16.05.258(c)

Subsection (c¢) requires the boards to adopt subsistence regulations for
subsistence stocks and populations-. s.».h.gprMpn (¢) also contains the
preference for subsistence. CIt is consistent with Federal law7”"> It 1is .
redrafting of the current /State law, AS 16.05.251(b) and AS
16.05.255(b). The redrafting /is intended to make the preference more
clear. L h.h i~=> \Vex, - (f\ (f)

The current State law contains the so-called "Tier 1" and "Tier II"
levels of the preference. The U.S. Senate Committee Report on the
Federal 1law clearly indicates that Federal law also contains the "Tier
I" and "Tier 11" levels. Tier 1 is when there is not enough harvestable
surplus to accommodate all consumptive uses without interfering with
sound management of the resource, but there is enough surplus to allow a
reasonable opportunity for subsistence. At Tier 1 the preference
allocates enough of the resource to provide that reasonable opportunity,
and any surplus that is left may go to other consumptive uses.

Tier 11 1is when there is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump—
tive uses must be prohibited and subsistence must be restricted on the
basis of three factors: (&) customary and direct dependence on the fish
stock or game population as the mainstay of livelihood, (2) local
residency, and (3) the availability of alternative resources. Alterna—
tive resources means other wildlife and alternatives purchased with
cash.

Several additional points need to be made about this subsection. First, 41

the TierLT hunts- char have been closed to sport hunters will be re-
openeckHby section 6. 7, and 8 the bil£> The Tier Il hunts are reopened
by [limiting subsistence to nrfaT" residents who are customary and

traditional subsistence users. Also, some stocks that are presently
ujkkl ? - 4 .
1.ow ?
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45 _. .
open only .ae Tier Il subsistence hunters, and are therefore closed as
sport hunts, may reopen because the stocks are not customary and
traditional subsistence stocks. Bison may be a case in point.

Second, the subsistence preference 1is only a preference over other
consumptive uses. This is consistent with Federal law”as stated in the
policy and intent sections of the Federal Ilaw. (Catch and release
fisheries, taking of fish and game for management purppses cuch as
transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses for purposes of the subsistence law)) so long as
they do not interfere with reasonable opportunities for subsistence.
Similarly, nonconsumptive uses 1in national parks or other areas, and
administrative actions consistent with State and Federal law, may take
precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resoprces when the resources are sufficient. (r€

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations may only be har—
vested under nonsubsistence regulations.

AS 16.05.258(F)

Subsection>-(-£”provides authority for the boards to shift subsistence
use of a resource-,.to a limited extent. In making critical allocation
decisions, the boards-, may recognize that subsistence is a flexible
economy that depends on\many resources that may\to some extent be
interchangeable among ""similar resources. This authoritryis not meant to
allow the boarcij tp"prohibit Subsistence use of"a particular subsistence
stock or population, but 1is meahilLto allow~the boards to apportion and
allocate subsistence reasonably among similar stocks and populations-

AS 16.05.258(g)

Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
limits, methods and means, and other such restrictions, including
prohibitions of wanton waste.

AS 16.05.258(h)
yCi <m*5
Subsection (i) 1is a technical amendment which p~crteets the rights of
military personnel, stationed in Alaska for more than 30 days, to hunt,
fish and trap on military lands as provided in Federal law.
fa »
AS 16.05.258(1)

Subsection (i) requires the boards, after consultation with the Depart—
ment, to define the meaning of "sustained yield”, "sound management



principles™, ™"maintenance of healthy populations,”™ and ™"harvestable
surplus.” The reasons for doing so are discussed above wunder AS
16.05.258(b). In defining s und management principles the boards should
take into account Federal law which requires, with respect to national
parks, the "conservation of natural and healthy populations”, as
discussed above under AS 16.05.258(b). 1

AS 16.05.259

This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. -Lf the board-establishes such-a-procesSt~ hen t -s"ggg€3nro-Mi l
require an-appelTanr to .T"iue"the”"prode*ss~before going-to-eoort.

n i*jL
Section 5 J

Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct erroneous decisions by the boards,
through appeal, petitions for reconsideration, or court action, rather
than permitting the person to violate the regulation. This eliminates
the "subsistence defense™ as arose 1in the Eluska case and the Skuse
case.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations

providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit prograii when the
subsistence preference requires restrictions on nonsubsistenze users.

The reason for this requirement is so that the Department and the boards

can more closely monitor harvest in order to prevent harm tc the re—
source and to rebuild the stock or population to a point where the
restrictions on nonsubsistence users will no longer be necessary.

Whenever the boards adopt permit programs, the boards and the Department
should work cooperatively with regional councils, local advisory commit—
tees, and the public affected in order to assure public input, under—
standing, and support.

The new subsections (d) and (e) provide for notice of the terms of a
permit and allow the boards to seek the assistance of Native village or
regional corporations, and other community services appropriate to
assist them 1in providing public notice.

Under subsection (f) the Department will administer subsistence permit
programs, the Department 1is authorized to secure the assistance of
people outside the department, such as members of village councils,
staff of Native corporations, or village stores. Subsection (f) is



modeled after current statutes governing the issuance of licenses and
tags.

Section 7

Section 7 amends the definition of subsistence fishing to state that
subsistence fishing may only be engaged in by rural residents domiciled
in a rural area.

Section 8

Section 8 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word "noncommercial™ to the definition 1is not meant to prevent
limited exchanges of goods for <cash under customary and tradition
trading practices, but it is meant to prevent subsistence harvest for
substantially commercial enterprises.

Section 9
Section 9 addresses several other definitions. Fish stocks and game
populations are defined as any species or subgroup of a species that is

manageable as a unit. ft, -, / v

i : eSS>yj  ty (]
The bill adopts “ssentialJJ™y the House-passed definition of "iural area."
It is defined as a community or area of the State where noncommercial,
customary and traditional, taking and use of fish and game is a
significant characteristic of the economy of the community or area. The
focus should be on the significance of the noncommercial, customary and
traditional harvest and use. It is not meant to preclude an area from
being rural simply because there may also be significant elements of the

case economy in the area, such as commercial fishing.

The definition of subsistence hunting It similar to the definition of
subsistence fishing discussed above. In the current statute the
definition is located in AS 16.05.257, which 1is repealed. Also, in the
current law, the definition is inappropriately located separate from the
rest of the definitions. Therefore, it 1is necessary to readopt a
definition.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(1
concerns fish, and AS 16.05.255(b) concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
regulations and establish the preference in current law. In the bill,
these requirements and the preference are readopted in the new AS
16.05.258(c).-

I
AS 16.05.257 is repealed because it is unused and 1is old law that

”predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.
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SECTIONAL ANALYSIS
SCS FOR CSHB 288 (SA)

Section 1

Amends the authority of the Board of Fisheries for classifying fish
stocks. The categories added are "personal use fish"™ and "subsistence
fish."

Section 2

Gives the Board of Fisheries authorir/ to establish personal use areas,
trophy management areas, catch and release areas, and children®s fishing
areas.

The second paragraph is worded so that the board®"s authority for
conservation, utilization, and development of fisheries is tied to all
aspects of regulating commercial, sport, subsistence and personal use
fisheries.

Section 3

Is identical to the second paragraph of section 2, except that section 3
applies to game.

Section 4

The proposed AS 16.05.258 sets out a method of allocating fish and game
among subsistence, sport, commercial, and nonconsumptive uses. It 1is
consistent with federal law.

AS 16.05.258(a) requires the Board of Fisheries and the Board of Game to
identify the fish and stocks and game population that are customary and
traditional subsistence stock and populations.

AS 16.05.258(b) then requires the boards to determine whether a
harvestable surplus exists and how much of the surplus is necessary to
provide a reasonable opportunity for subsistence.

AS 16.05.258(c) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c) r.Iso contains the
preference for subsistence. It is consistent with federal law.

AS 16.05.258(d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient.

AS 16.05.258(e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations may only harvested
under nonsubsistence regulations.

AS 16.05.258(f) provides authority for the boards to apportion and
allocate subsistence reasonably among similar stocks and populations.

AS 16.05.258(g) provides that all takings of fish and wildlife,
including subsistence harvest, are subject to reasonable regulation of
seasons, limits, methods and means, and other such restrictions,
including prohibitions of wanton waste.



AS 16.05.258(h) protects the rights of military personnel stationed in
Alaska for more than 30 days, to hunt, fish and trap on military lands
as provided in Federal law.

AS 16.05.258(i) requires the boards, after consultation with the
department, to define the meaning of sustained yield, s”und management
principles, and harvestable surplus.

The proposed AS 16.05.259 addresses administrative appeals of decisions
by the boards. It grants the boards authority to establish
administrative appeal procedures, including requiring petitions for
reconsideration.

Section 5

The proposed AS 16.05.261 says that in a prosecution for the taking of

fish or game in violation of a statute or regulation, it is not a
defense that the taking was done for subsistence.

Sectl ,n 6

Amends AS 16.05.330 to allow the boards to adopt regulations providing
for subsistence permits.

Section 7

Amends the definition of subsistence fishing to state that subsistence
fishing may onxy be engaged in by rural residents domiciled in a rural
area.

Section 8

Amends the definition of subsistence uses to state that only residents
domiciled in a rural area may qualify for subsistence which does not
include harvests for commercial enterprises.

Section 9

Definition section.

Section 10

Repeals AS 16.05.251(b) (fish) and AS 16.05.255(b) (game). They require
the boards to adopt subsistence regulations and establish the preference
in current law. In the proposed bill, these requirements and the

preference are readopted in the new AS 16.05.258(c).

AS 16.05.257 is repealed because it is unused and is old law that
predates the 1978 state subsistence law.

Section 11

Provides that the bill will take effect on June 1, 1986.
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February 10, 1986

TO: AFN Board of Directors
FROM: Don Mitchell
SUBJECT: Abood Subsistence Bill

On February 4th the Senate State Affairs Committee unexpectedly

reported a subsistence bill. A copy of the bill is attached.

The bill is a substitute for HB 288, the bill passed by the House
last session. Although it 1includes several of the concepts
embodied 1in the House bill, the Abood bill makes a number of

changes to title 16 which have nothing to do with subsistence.

1.
Abood bill
should be
J

BILL ANALYSIS

Drafting: |Independent of its substantive effect the

has a number of technical drafting problems which
remedied.

Sec. 3 amends A.S. 16.05.251 (a) to delegate the Board
of Fisheries authority to regulate personal wuse
fishing, but the bill includes no definition of
"personal use fishing".

Sec. 4 establishes an elaborate methodology which the
Board of Fisheries and Board of Game must each follow
to adopt hunting and fishing regulations (including but

not limited to subsistence regulations). The first
step in this process 1is to identify "subsistence uses™
of a fish stock or game population. The second step 1is

to determine 1if the stock or population 1is healthy
enough to sustain any harvest (for subsistence or any
other purpose). The order 1in which these steps must be
performed 1is nonsensical. If a stock or population
which 1is the subject of "subsistence uses"™ cannot
safely sustain a subsistence harvest no such harvest
may be authorized. That being the case, identifying
subsistence uses of a stock or population prior to
determining whether the stock or population can safely
sustain a harvest of any kind 1is a waste of time. The
process should be reversed. An assessment of
biological status should be the first step in the
process fcr adopting regulations.

Integrity.Pride inHeritage mProgress



Sec. 7 establishes new definitions of the terms
"subsistence fishing™ and "subsistence hunting"”. The
definitions state "hat subsistence fishing and hunting
is hunting and Tfishing "by a resident domiciled in a
rural area of the state for subsistence uses™.
However, the new definition of "subsistence uses"™ 1in
the bill limits subsistence uses to "a resident
domiciled 1in a rural area of the state". Consequently,
\inserting this phrase in the "subsistence fishing”™ and
V*subsistence hunting” definitions 1is redundant.

2. Shifting Subsistence Uses To Alternative Stocks And
Populations: The bill repeals A.S. 16.05.251(b) and .255(b) -
the sections which presently governthe adoption of subsistence

regulations - and establishes a new section A.S. 16.05.258 in
their place. The new section establishes a new process for
subsistence rulemaking. Subsection (f) of the new section
provides :

In making allocation decisions the boards may ap-—
portion subsistence use among species, stocks, and
populations that are similar and reasonably available.

IfT this provision were to become law the Board of Fisheries, for
example, may shut down the king salmon fishery at Tyonek on the
theory that it was providing the subsistence priority by shirting
subsistence fishing to reds or some other species of salmon less
coveted by sportsmen. Similarly, the Board of Game woulLd be
uthorized to shut down subsistence hunting for 1inoose or bear in
a particular area 1if it could find another species of game to
move the subsistence hunting effort to. Needless to say, this
provision makes a mockery of the subsistence priority. it 1is
also inconsistent with the regulatory standards set forth in
title VIII of ANILCA. The 1legislative history of title VIII
indicates that the federal subsistence priority 1is stock and
population specific. Consequently, if this provision is enacted,
the State will continue to be out of compliance with ANILCA.

3. Curtailing Nonsubsistence Uses Before Curtailing
Subsistence Uses: Proposed section A.S. 16.05.258(c) is
ambiguous as to whether all nonsubsistence uses of a stock or
population must be eliminated before subsistence uses can be
curtailed. In pertinent part, subsection (c) states:

If a surplus is not sufficient to accommodate all
consumptive uses of the surplus, but 1is sufficient

to accommodate subsistence uses of the surplus, then
subsistence uses shall be accorded a preference over
other consumptive uses, and the regulations shall
provide a reasonable opportunity to satisfy subsistence



uses of the surplus, and may provide opportunities to
satisfy other consumptive uses of the surolLus.
(Emphasis added )

The federal subsistence priority requires all nonsubsistence uses
of a stock or population to be eliminated before subsistence uses
may be curtailed. IT the language cited above authorizes the
boards to do otherwise and the language 1is enacted, the State
will continue to be out of compliance with ANILCA.

4 . Sustained Yield, Cgjou-nd Management .J"iid tiCe Mi inrq iernrp~—~~"
ofi- nea-Frhv Fish Stocks and Game PojUjla tTon"sT"> The Alaska
cvrrsTTtullon requiTes” fish stocks and game populations to be
managed on a sustained yield basis. Consistent with this
constitutional mandate, sustained yield 1is the regulatory
standard in title 16 which presently triggers the ability of the
Board of Fisheries and Board or Game to adopt anv hunting and
fishing regulations. For reasons that vremain unclear, in
addition to "sustained yield"” the Abood bill establishes two
additional standards, i.e., "sound management™ and ™"the
maintenance of healthy populations fish stocks and game
populations™, each of which must be met before a board may adopt
any hunting or fishing regulations, 1including sport and
commercial as well as subsistence. See proposed A.S.
16.05.258(b). If a fish stock 1is at sustained yield the Board of
Fisheries would have no legal authority to adopt regulations
authorizing fishing on the stock unless it first determined that
such fishing wouid also be consistent with "sound management™ anu

"the maintenance of a healthy stock". Neither of the new terms
is defined. Instead the bill instructs the boards to adopt
regulations defining all three terms. The addition of these new

biological standards has nothing whatsoever to do with the
subsistence controversy or the holding in the Mad ison case which

the legislation is ostensible trying to fix. However, if enacted
into law, the new biological standards will have a profound
effect on all hunting and fishing. Since no one 1in Alaska has

complained about the "sustained yield"” standard, why Abood wants
to use the subsistence bill to make such a radical change 1in fish
and wildlife management policy is perplexing.

5. Subsistence Permits: Sec. 6 of the bill requires the
boards to issue subsistence permits "for areas, villages,
communities, groups, or individuals™ whenever the implementation
of the subsistence priority requires a reduction in
nonsubsistence hunting opportunities. The 1language of the
section provides no flexibility. The boards must issue
subsistence permits regardless of how stupid it may be to do so.

6. Limitation of "Subsistence Uses"™ to Residents of Rural
Alaska: The only reason subsistence legislation 1is needed is to
limit the class of hunters and fishermen eligible to engage in
"subsistence uses"™ to residents of rural Alaska. The Abood bill



appears to accomplish this goal, but 1in an unconstitutional way.
On the one b "d Sec. 7 satisfactorily amends the definition of

"subsistence e»s"” in A.S. 16.05.940(23) to limit the purview of
the definiti i Alaska residents "domiciled 1in a rural area of
the state™. ,u :-ver, the bill then establishes a new definition
of the term "domicile"™ which establishes a 12 month residency
reouirement. In addition to again taking the State out of

“tltim"pTiance with title VIIlI (the legislative history of title VIII
specifically prohibits durational residency requirements), a 12
month residency requirement 1is patently unconstitutional.

The above analysis highlights the provisions of the Abood bill
which raise the most serious problems. The bill contains
additional provisions which are either obnoxious or unnecessary
but which do not conflict with the protection of subsistence
hunting and Tfishing or with bringing the State back into
compliance with the regulatory standards in title VIII of ANILCA.
The Abood bill 1is now before the Senate Resources Committee
chaired by Arliss Sturgulewski. The first work session on the
bill has been scheduled for February 19th.
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TO Senate Resource Committee Members February 26, 1986
FROM: Senate Resources Committee Staff

RE: SCS for CS for HB 288 (Resources) "An Act relating to the taking of
fish and game for subsistence and personal use; and providing for an

effective date."” and suggested changes.

SECTION BY SECTION ANALYSIS
Section 1

Section 1 amends the authority of the Board of Fisheries for classifying
fish stocks whenever the board finds it necessary for vregulatory
purposes. Two new categories are added. They are "personal use fish"
and "subsistence Tfish." Small personal use fisheries exist on the
Copper River and on some salmon stocks on the Kenai Peninsula, in
Southeast Alaska, and on the Naknek River. In addition to areas where
personal use fishing already occurs, it is envisioned that personal use
fisheries would be irticularly appropriate 1in certain areas of the

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses
are exclusive of other uses. However, allocation decisions, management
concerns, or biological considerations may 1in particular circumstances
require that use of a fish stock be reserved for particular uses or that

certain uses be excluded.



The classification of "subsistence fish" merely enables the board to

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds a new paragraph to the authority of the 3oard of

Fisheries.

This paragraph tracks the purposes of the Board of fisheries, as stated
in the statute that established the board and an stated in Article VIII
of the Alaska State Constitution. Article VIII gave the Legislature the
authority over the conservation, utilization, and development of natural
resources. The Legislature delegated that authority to the Board of
Fisheries. This new paragraph 1is broadly worded so that the board"s
authority for conservation, utilization, and development of fisheries is
tied to all aspects of regulating commercial, sport, subsistence and

personal use fisheries.

Section 3

Section 3 1is 1identical to paragraph (13) 1in section 2, except that

section 3 applies to game. Two minor drafting changes are suggested for
this section. In Alaska statutes, "game"™ 1is defined to include all wild
animals.

Section 4

Section A is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains 1important aspects of current subsistence law, such as
the subsistence preference. It is intended to be consistent with

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the

boards.



Because the first of these two new sections, AS 16.05.258, is important

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (&) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and
traditional subsistence stocks and populations by looking at patterns of

local use as established over time.

The legislative history of the Federal subsistence law says that in
using the phrase "customary and traditional”, Congress sought to protect
uses that were "long-established and important™ and in which such uses
incorporate beliefs and customs which have been handed down by word of
mouth for example, from generation to generation. The boards should use
this meaning of "customary and traditional™ in 1identifying what stocks

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition—
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the
use 1is long established and important; (2) the season at which the
resource is harvested; (3)its relation to other resources that are used
for subsistence; (4) theuses to which it 1is put; and (5) cultural

values associated with it.

There are two reasons for identifying customary and traditional stocks.
One helps subsistence and the other helps sport. First, customary and
traditional subsistence stocks should be the ones about which the boards
ought to be most sensitive in allocating fish and game. They are the
ont3 in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the identification .f customary
and traditional stocks leaves those that are not customary and tradi-—
tional to be harvested by all Alaskans under nonsubsistence regulations

as specified in proposed subsection (e) of AS 16.05.258.



This section call for game populations and fish stocks to be identified
in each rural area. Stocks and populations are geographically specific
groups of animals and fish, as specified 1in the definition section of
this bill. The 1identification of each stock or population as subject to
subsistence uses should be factually determined on a case by case basis.
Areas, as set by the board, should be large enough to include both where
a particularly stock or population 1is normally taken and where it is
normally used. As an example, the boundaries of areas should not pose a
barrier to a village that traditionally travels to a f.ish camp some

distance from the village.

This identification of which f.ish stocks and game populations will or
will not be subject to subsistence regulations is a situation where both
groups can potentally win. Some of the fish and animals most important
to sport users are least important to subsistence users. Examples might
be bison; goats; many sheep populations; alk and transplanted game; and
perhaps some steelhead and trout and brown bear populations. Whether or
not these are or are not customary and traditional subsistence stocks is
not decided by the proposed legislation. That matter should be left to
factual determinations made by the boards. This bill gives them

authority to make those determinations.

The boards should act with sensitivity 1in identifying subsistence
stocks. They and the department should seek the assistance of regional
councils and local advisory committees that are 1in place to assist the
boards. However, the board may choose not to follow a regional coun—
cil"s recommendation if the board determines that the recommendation is
not supported by substantial evidence. This requirement for substantial
evidence is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this 1is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards 1identify subsistence stocks, subsection AS 16.05.258(bh)

then requires the boards to determine whether a harvestable portion



exists and how much of that portion is necessary to provide a reasonable

opportunity for subsistence. The determination of whether a harvestable
portion exists must be consistent with sustained yield. The "sustained
yield"™ principle 1is derived from Article VIII of the Alaska Constitu—
tion.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard

for determining how much of a fish stock or a game population 1is needed

for subsistence. The standard 1is a "reasonable opportunity to satisfy
subsistence uses". Reasonable 1is a commonly accepted concept in law
frequently used in statutes and applied by courts. Reasonable currently

appears 1,356 times in the Alaska Statutes. The standard means that the

boards® decisions should be based on available information. It does not
permit the boards to be arbitrary, capricious, or prejudiced in
allocating to subsistence. Conversely, it does not require the boards

to satisfy desires of subsistence users that are unreasonable, that are
inconsistent with available information, or that might be based on

prejudice.

A "reasonable opportunity to satisfy subsistence uses™ does not
guarantee that every subsistence user will get every fish or animal he
or she wants before any uses of lower priority are allowed. In hunting
and fishing, that type of guarantee is impossible to provide. What this
standard does provide 1is that every subsistence user, shall be able to
hunt or fish with the reasonable expectation of taking the amount of

fish and game needed.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c¢) also contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(h) and AS
16.05.255(b). The redrafting 1is intended to make the preference more

clear.



The current State law contains the so-called "Tier 1" and "Tier II1"
levels of the preference. The U.S. Senate Committee Report on the
Federal 1law clearly indicates that Federal law also contains the "Tier
I" and "Tier 11" levels. Tier 1 is when there 1is not enough harvestable
surplus to accommodate all consumptive uses without interfering with
sound management of the resource, but there 1is enough surplus to allow a
reasonable opportunity for subsistence. At Tier I, the preference
allocates enough of the resource to provide that reasonable opportunity,

with any suipljs that is left going to other consumptive uses.

Tier Il is when there 1is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump—
tive uses must be prohibited and subsistence must be lestricted on the
basis of three factors: (a) customary and direct dependence on the fish
stock or game population as themainstayof livelihood, (2) local

residency, and (3) the availability of alternative resources. Alterna—

tive resources means other wildlife and alternatives purchased with

cash.

Several additional points need to be made about this subsection. First,
almost all of the Tier |11 hunts that have been closedto sport hunters
will be reopened by this bill. The Tier Il huntsare reopened by
limiting subsistence to rural residents who are customary and
traditional subsistence users. Also, some hunts that are presently open
only to Tier Il subsistence hunters, and are therefore closed as sport
hunts, may reopon because the animals are not customarily and
traditionally taken for subsistence. Bison are an example.

Second, the subsistence preference 1is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as

transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses for purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.

Similarly, nonconsumptive uses in national parks or other areas, and



administrative actions consistent with State and Federal law, may take

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient. This would be

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations may only be har—
vested under nonsubsistence regulations. This section is discussed in

more detail previously in the discussion of subsection (a).

AS 16.05.258(Q)

Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulat®on of seasons,
limits, methods and means, and other such restrictions, including

prohibitions of wanton waste.

AS 16.05.258(h)

Subsection (h) 1is a response to the military"s decision to close their
land to hunting if the ability of military personnel to hunt on military

land wa* limited \j subsistence.

AS 16.05.259

This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. It should be emphasized that this ability to adopt an appeal
procedure is strictly optional at the boards discretion and that there

are a variety of forms the appeal procedure could take.



Section 5

Section 5 amends AS 16.05 by adding a new section, AS 16.05.261, which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct board decisions they disagree with
through appeal, petitions for reconsideration, or court action, rather
than permitting the person to violate the regulation. This eliminates
the "subsistence defense"™ as arose 1in the Eluska case and the Skuse

case.

This section does not effect AS 16.05.930 (b) which allows people to

take fish and game in case of emergency.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit program when the
subsistence preference requires vrestrictions on nonsubsistence wusers.

The reason for this requirement is so that the Department and the boards

can more closely monitor harvest 1in order to prevent harm to the re—
source and to rebuild the stock or population to a point where it can

support a wider group of users.

Section 7

Section 7 amends the definition of subsistence fishing to state that

subsistence fishing may *”7y be engaged in by rural residents domiciled

in a rural area.

Section 8



Section 8 amends the definition of subsistence uses to state that it
does not 1include harvests for commercial enterprises. The addition of
the word "noncommercial™ to the definition 1is not meant to prevent
limited exchanges of goods for cash wunder customary and traditional
trading practices, but it is meant to prevent subsistence harvest for

substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. The first of these 1is
"domicile™ which is defined as a person®s "true and permanent home...".
The definition states that domicle may be proved by presenting evidence
of having had a permanent home in a particular location for the
preceding 12 consecutive months or by "other evidence acceptable to the
boards™ . The board of fisheries already has regulations on domicle and

it is anticipated that the board of game would adopt similar

regulations.

Fish btocks and game populations are defined as any species or subgroup

of a species that is manageable as a unit.

A definition of personal use fishing 1is contained in this section. This
definition is very similar to the definition 1in the House version of
this bill. Neither sport, commercial, or personal wuse fishing 1is
afforded any priority over any other type of fishing in this
legislation. As indicated in section 1 it is envisioned that personal
use Ffishing may be particularly appropriate 1in certain areas of the
state that were considered rural before the enactment of this bill.
This legislation 1is not intended to statutorily increase or decrease

existing personal wuse fishing. The scope of these fisheries 1is an

allocation decision left to the board.

The bi] *mepts a definition of “"rural area" similar to the House
definition is defined as a community or area of the State where
noncommercial. ~tomary and traditional, taking and use of fish and

game 1is a significant characteristic of the economy of the community or



area. The definition is designed to mesh with the definition of
subsistence uses. The focus should be on the significance of the
noncommercial, customary and traditional harvest and use. It is not
meant to preclude an area from being rural simply because there may also
be significant elements of the cash economy 1in the area, such as

commercial fishing.

The definition of subsistence hunting is similar to the definition of

subsistence fishing discussed above.

Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(b)
concerns Tfish, and AS 16.05.255(b) concerns game. They are similarly
worded 1in current law. They requir che boards to adopt subsistence
regulations and establish the prefer .-me in current law. In the bill,
these requirements and the prefereZ.» are vreadopted 1in the new AS

16.05.258(c).

AS 16.05.257 is repealed because it is unused and 1is old law that

predates the 1978 state subs.itence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.
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T0: Senate Resource Committee Members February 19, 1986
FROM: Senate Resources Committee Staff,

RE: SCS for CS for HB 288 (State Affairs) "An Act relating to the
taking of fish and game for subsistence and personal use; and providing

for an effective date.”™ and suggested changes.

SECTION BY SECTION ANALYSIS

The following sectional is an amended and edited version of the section
prepared for the Senate State Affairs Committee. Changes that are
suggested in the attached Senate Resource Committee Work Draft are

discussed in this sectional.

Section 1

Section 1 amends the authority of the Board of Fisheries for classifying
fish stocks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish"
and "subsistence fish." Small personal use fisheries exist on the
Copper River and on some salmon stocks on the Kenai Peninsula, in
Southeast Alaska, and on the Naknek River. In addition to areas where
personal use fishing already occurs, it envisioned that personal use
fisheries would be particularly appropriate 1in certain areas of the

state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses

are exclusive of other uses. However, allocation decisions, management

POUCH V
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concerns, or tiological considerations may in particular circumstances
require that use of a fish stock be reserved for particular uses or that

certain uses be excluded.

The classification of "subsistence fish"™ merely enables the board to

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds two new paragraphs to the authority of the Board of

Fisheries.

The first section lists a number of general powers for the fish board.
The board already has the power to do all of these things except the
establishment of childrens®™ fishing areas. Removal of this section is
suggested because the powers listed do not conform to the title of the

bill. It is believed that the remainder of the bill does conform to the

title.

The second new paragraph tracks the purposes of the Board of fisheries,

as stated in the statute that established the board and as stated 1in

Article VIII of the Alaska State Constitution. Article VIIlI gave the
Legislature the authority over the conservation, utilization, and
development of natural resources. The Legislature delegated that
authority to the Board of Fisheries. This new paragraph is broadly

worded so that the board®"s authority for conservation, utilization, and
development of fisheries is tied to all aspects of regulating

commercial, sport, subsistence and personal use fisheries.

Section 3

Section 3 1is identical to paragraph (13) in section 2, except that
section 3 applies to game. Two minor drafting changes are suggested for

this section. In Alaska statutes, "game" is defined to include all wild

animals.



Section 4

Section 4 is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, -such as
the subsistence preference. It is intended to be consistent with

Federal law.

AS 16.05.259 addresses administrative appeals of decisions by the

boards.

Because the first of these two new sections, AS 16.05.258, 1is. important

and long, the analysis of AS 16.05.258 is by subsection.

AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are customary and
traditional subsistence stocks and populations by looking at local use

patterns.

The legislative history of the Federal subsistence law says that 1in
using the phrase "customary and traditional™, Congress sought to protect
uses that were "long-established and important™ and in which such uses
incorporate beliefs and customs which have been handed down by word of
mouth for example, from generation to generation. The boards should use
this meaning of "customary and traditional™ in identifying what stocks

should be subject to subsistence.

Thus whether a fish stock or game population is customary and tradition—
al should be measured by a mix of factors, that include not only the
amount harvested, but also other factors such as: (1) whether or not the
use 1is long established and important; (2) the season at which the

resource is harvested; (3) its relation to other resources that are used



for subsistence; (4) the uses to which it 1is put; and (5) cultural

values associated with it.

There are two reasons for identifying customa.j and traditional stocks.

One helps subsistence and the other helps sport. First, customary and
traditional subsistence stocks should be the ones about which the boards
ought to be most sensitive in allocating fish and game. They are the
ones in which allocation errors could most infringe on subsistence, as a
flexible economy and culture. Second, the identification of customary
and traditional stocks leaves those that are not customary and tradi—
tional to be harvested by all Alaskans under nonsubsistence regulations

as specified in proposed subsection (e) of AS 16.05.258.

This identification of which fish stocks and game populations will or
will not be subject to subsistence regulations 1is a situation where both
groups can potentally win because some of the fish and animals most
important to sportsmen are least important to subsistence users.

Examples might be bison; goats; many sheep populations; elk and
transplanted game; and perhaps some steelhead and trout and brown bear
populations. Whether or not these are or are not customary and

traditional subsistence stocks is not decided by the proposed legis—
lation. That matter should be left to factual determinations made by
the boards. This bill gives them authority to make those

determinations.

The boards should act with sensitivity 1in identifying subsistence
stocks. They and the department should seek the assistance of regional
councils and local advisory committees that are in place to assist the
boards. However, the board may choose not to follow a regional coun—
cil®s recommendation if the board determines that the recommendation Iis
not supported by substantial evidence. This requirement for substantial
evidence 1is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this 1is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)



After the boards identify subsistence stocks, subsection AS 16.05.258(b)
then requires the boards to determine whether a harvestable surplus
exists and how much of that surplus is necessary to provide a reasonable
opportunity for subsistence. Because of concern from the National Park
Service, whose employees have indicated that national parks never have
such a thing as "surplus™ animals a small drafting change is recommended
in subsections () & (¢) to substitute "harvestable portion" for

"surplus™.

In SCS for CS HB 288 (State Affairs), the determination of whether a
harvestable surplus exists must be consistent with sustained vyield,
sound management principles, and the maintenance of healthy fish stocks
and game populations. The "sustained yield" principle 1is derived from
Article VIIlI of the Alaska Constitution. Because the terms "sound
management™ and "maintenance of healthy populations” are undefined and
introduce new standards into the law, they have aroused a good deal of
controversy. The Department of Fish md Game has indicated that the
principals the drafters of the State Affairs CS were trying to embody in
these terms, such as the slow expansion of a herd to its area™ carrying
capacity, are entirely proper within a definition of sustained yield.
Because of this, it is recommended that the terms "sound management"” and
"maintenance of healthy populations”™ be deleted and a definition of -

sustained yield” be added to the bill.

Paragraph (2) 1in subsection AS 16.05.258(b) establishes a legal standard
for determining how much of a fish stock or a game population is needed
for subsistence. The standard is a "reasonable opportunity to satisfy
subsistence uses". Reasonable 1is a commonly accepted concept in law
frequently used in statutes and applied by courts. The standard means
that the boards®™ decisions should be based on available information. It
does not permit the boards to be arbitrary, capricious, o” prejudiced in
allocating to subsistence. Conversely, it does not require the boards
to satisfy desires of subsistence users that are unreasonable, that are
inconsis;ent with available information, or that might be based on

prejudice.



A "reasonable opportunity to satisfy subsistence uses" does not
guarantee that every subsistence user will et every fish or animal he
or she wants before any uses of lower priori y are allowed. . In hunting
and fishing, that type of guarantee 1is impossible to provide. What this
standard does provide is that every subsistence user, shall be able to
hunt or fish with the reasonable expectation of taking the amount of

fish and game needed.

AS 16.05.258(c)

Subsection (c¢) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c) also contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(b) and AS
16.05.255(b). The redrafting is intended to make the preference more

clear.
The current State law contains the so-called "Tier 1" and "Tier I1I"
levels of the preference. The U.S. Senate Committee Report on the

Federal law clearly indicates that Federal law also contains the "Tier
I" and "Tier 11" levels. Tier | is when there is not enough harvestable
surplus to accommodate all consumptive uses without interfering with
sound management of the resource, but there is enough surplus to allow a
reasonable opportunity for subsistence. At Tier 1 the preference
allocates enough of the resource to provide that reasonable opportunity,

and any surplus that is left may go to other consumptive uses.

Tier 11 1is when there is not enough harvestable surplus to provide a
reasonable opportunity to subsistence. When that occurs, other consump—
tive uses must be prohibited and subsistence must be restricted on the
basis of three factors: (a) customary and direct depend*- ce on the fish
stock or game population as the mainstay of livelihood, (2) Ilocal
residency, and (3) the availability of alternative resources. Alterna—
tive resources means other wildlife and alternatives purchased with

cash.



Several additional points need to be made about this subsection. First,
almost all of the Tier 1l hunts that have been closed to sport hunters
will be vreopened by this bill. The Tier Il hunts are reopened by
limiting subsistence to rural residents who are customary and
traditional subsistence users. Also, some hunts that are presently open
only to Tier 1l subsistence hunters, and are therefore closed as sport
hunts, may reopen because the animals are not customarily and

traditionally taken for subsistence. Bison are an example.

Second, the subsistence preference is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as
transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses Tfor purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.
Similarly, nonconsumptive uses in national parks or other areas, and
administrative actions consistent with State and Federal law, may take

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) allows the boards to authorize nonsubsistence harvest of
subsistence resources when the resources are sufficient, this would be

the normal state of affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not 1identified as subsistence stocks and populations may only be har—
vested under nonsubsistence regulations. This section 1is discussed 1in

more detail previously in the discussion of subsection (a).

AS 16.05.258(F)



There are substantial doubts about the ability of this section to comply

with ANILCA and 1its removal 1is recommended.

AS 16.05.258(g)

Subsection (g) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
limits, methods and means, and other such restrictions, including

prohibitions of wanton waste.

AS 16.05.253(h)

Subsection (h) was intended as a response to the military®"s decision to
close their land to hunting if the ability of military personnel to hunt
on military land was limited by subsistence. Through a drafting change,
this section was changed to simply state the existing situation. The

original language to prevent closure of the bases is attached.

AS 16.05m258(i)
Earlier changes have eliminated the need or _urpose for this section.

AS 16.05.259
This new section grants to the boards authority to establish administra—
tive appeal procedures, including requiring petitions for reconsidera—
tion. The State Affairs Committee eliminated a second section of this
section which would require an appellant to exhaust administrative
remedies before going to court.
It should be emphasized that this ability to adopt an appeal procedure
is strictly optional at the boards discretion and that there are a

variety of forms the appeal procedure could take.

Section 5



Section 5 amends AS 16.05 by adding a new section AS 16.05.261 which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. Because the boards are required to
identify subsistence stocks and populations, this section requires a
person to first seek to correct erroneous decisions by the boards,
through appeal, petitions for reconsideration, or court action, rather
than permitting the iirson to violate the regulation. This eliminates
the "subsistence defense” as arose in the Eluska case and the Skuse

case.

This section does not effect AS 16.05.930 (b) which allows people to

take fish and game 1in case of emergency.

Section 6

Section 6 amends AS 16.05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis—
tence users within an area, or for communities or villages, groups or
individuals. The boards are required to adopt a permit program when the
subsistence preference requires restrictions on nonsubsistence users.
The reason for chis requirement is so that the Department and the boards
can more closely monitor harvest 1in order to prevent harm to the re—

source and to rebuild the stock or population to a point where the

It is recommended that subsections (d),(e) an- (f) be deleted. They
provided detailed 1instructions on how to administer a permitting
program. This 1information is already provided in the Administrative

Procedures Act.

Section 7

Section 7 amends the definition of subsistence fishing to state that
subsistence fishing may only be engaged in by rural residents doraicfled

in a rural area.



Section 8

Section 8 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word ™"noncommercial™ to the definition is not meant to prevent
limited exchanges of goods for cash under customary and traditional
trading practices, but it Is meant to prevent subsistence harvest for

substantially commercial enterprises.

Section 9

Section 9 addresses several other definitions. Fish stocks and game
populations are defined as any species or subgroup c-f a species that is

manageable as a unit.

The bill adopts a definition of "rural area”™ similar to the House
definition It is defined as a community or area of the State where
noncommercial, customary and traditional, taking and use of fish and
game 1is a significant characteristic of the economy of the community or
area. The focus should be on the significance of the noncommercial,
customary and traditional harvest and use. It is not meant to preclude
an area from being rural simply because there may also be significant

elements of the cash economy in the area, such as commercial fishing.

The definition of subsistence hunting 1is similar to the definition of
subsistence fishing discussed above. In the current statute the
definition is located in AS 16.05.257, which 1is repealed. Also, in the
current law, the definition is inappropriately located separate from the
rest of the definitions. Therefore, it is necessary to readopt a

definition.

It is recommended that definitions of "sustained yield” and "personal

use fishing"™ be added to this section.

Section 10



Section 10 repeals three portions of subsistence law. AS 16.05.251(b)
concerns fish, and AS 16.05.255(b) concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
reOulatljns and establish the preference in current law. In the bill,
these requirements and the preference are readopted in the new AS

16.05.258(c).

AS 16.05.257 is repealed because it 1is unused and is old law that

predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.



SECTION BY SECTION ANALYSIS
OF PROPOSED COMMITTEE
SUBSISTENCE BILL - DISCUSSION DRAFT
SENATE STATE AFFAIRS COMMITTEE
Senator Mitch Abood, Chairman November 19, 1985
Introduction

The proposed draft subsistence Dbill attempts to strike a
delicate balance on many different issues that are involved in the
current subsistence debate. In striking that balance, the b ill
seeks to satisfy two goals that are equally important: (1)
protecting subsistence wuse of fish and w ildlife by those who are
truly dependent on the resources, and (2) improving the
opportunity for sport wusers of the resources. If those two goals
can be accomplished, then hopefully the "subsistence issue" w ill
subs ide.

The draft bill goes much further in addressing issues
related to subsistence than has any bill t-liat was previously
submitted to the Legislature. Last session, the Senate declined
to act hastily on legislation originally submitted by the
Governor. In so doing, the Senate established an opportunity to
examine many issues that deserve to be addressed. The draft b ill
addresses these issues in a manner that more fairly protects
subsistence and non-subsistence wuses than did either the
previously submitted legislation or the existing state and federal
law .

In order for the State to manage fish and w ildlife on
state, federal, and private lands, including Native lands, the
State must be consistent with three aspects of the federal law.
Those "consistency requirements™ concern the definition of
"subsistence wuses", a preference for subsistence uses in certain
circumstances, and a mechanism for public participation in
regulating subsistence. Regarding the definition of "subsistence
uses", the federal law says that it applies only to rural
residents of Alaska. The present state statute does not use the
word "rural". In February 1985, the Alaska Supreme Court issued a
decision, the Madison decision, that said that subsistence
privileges could not be Iimited to rural residents wunder the state
subsistence law as it presently exists. Therefore, the Madison
decision puts the State at odds with the federal law.
Accordingly, the U.S. Department of the Interior has notified the
State that it w ill be required to implement the federal statute on
federal lands o.id waters wunless the State amends the state Jlaw so
as to again be consistent with the definition of subsistence

uses.



The draft bill meets the consistency requirements. I'n

doing so it retains for Alaska the authority to manage fish and
w ildlife on all lands and waters in Alaska, regardless of

ownership. Furthermore, to the fullest extent legally possible,
the draft bill even extends Alaskan authority beyond the borders

of Alaska when fish and w ildlife of Alaska origin migrate beyond
Alaskan borders.

There are several reasons for being consistent ./ith the
three requirements of the federal subsistence law. First, fish
and w ildlife do not pay attention to legal boundaries. It makes
biological sense to manage populations of fish and game as
biological populations, rather than wunder inconsistent regulations

depending upon whether the population at any given moment is on
state, federal or Native land.

Second, people who hunt and fish often do not know
whether they are hunting or fishing on state, federal or Native
land. Boundaries ure unmarked and wunsurveyed, and land ownership

is changing as the federal government conveys state and Native
land selections.

Third, even when all state and Native selections have
been conveyed, sixty percent of Alaska w ill remain federal. Many
federal lands, such as w ildlife refuges, national forests,
national park preserves, and wunclassified federal lands, are
heavily wutilized for sport, commercial and subsistence harvest of
fish and game. Therefore, for the state to lose regulatory
authority over those harvests could jeopardize or diminish the
privileges of those Alaskans and non-Alaskans who utilize federal
lands, whether for subsistence, sport or commercial purposes.

Fourth, the regulatory process of the Alaska Board of
Fisheries and the Alaska Board of Game is an open public process
involving many opportunities for the public to propose and comment
upon proposed regulations. In contrast, the federal process is
much more closed, in that it involves only the publication of
proposed regulations in the Federal Register and a Ilimited
opportunity for comment. It is hard to expect many Alaskans to
avail themselves to the Federal Register. Therefore, any
assertion of federal authority over subsistence and non-
subsistence wuses on federal lands would result in a loss of those
open state procedures with respect to federal lands.

Section by Section Analysis;
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A section by section analysis of the proposed draft
subsistence bill follows.

Section 1: Findings and Intent

Section 1 states the findings and intent of the draft
bill.

A primary concern 1in any debate over fish and wildlife
ought to be the health of the resources. Therefore, the first
finding 1in Section 1 recognizes that all management decisions,
even allocation decisions, must rest upon good biological
information. Management according to land ownership, particularly
where fish and wildlife utilize different lands under different
ownerships, would be contrary to sound biological management.

The second finding recognizes the importance of fish and
wildlife to all Alaskans in that fish and wildlife provide
opportunities and benefits that are rarely available or are less
available 1in other states. The reason that the draft bill
recognizes this obvious fact 1is that by recognizing it the bill
sets the stage for the delicate balance that the bill seeks to
achieve by establishing mechanisms and granting authority to deal
fairly with subsistence, sport, commercial, and non-consumptive
needs for fish and wildlife.

The third and last statement of findings and intent is
important. It incorporates the several basic intentions of the
bill as a whole. First, it almost goes without saying that the
subsistence 1issue is a source of division and controvery among
Alaskans. It must be resolved in a manner that is fair and
generally perceived as fair. Therefore, the third statement of
findings and intent recognizes that there needs to be an equitable
balance between sport, commercial, subsistence and non-conumptive
users of fish and game.

Second, it also recognizes that in times of resource
shortage there needs to be a reasonable preference for subsistence
use of fish stocks and game populations that are truly 1important
subsistence stocks. Tne Alaska Constitution provides that Tfish
and wildlife are reserved to the people for common use. The
Constitution also provides that fish and wildlife may be subject
to preferences among users. Therefore, the Legislature has
authority to establish a preference for subsistence and define 1it,
protect it and limit it as provided by the bill.

Section by Section Analysis;
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Third, this section also states the intention of the
Legislature that the Board of Fisheries and the Board of Game have
sufficient authority, flexibility and information necessary to
manage the resources and deal sensibly and knowledgeably with the
many 1issues that come to the boards. The purpose of this
provision 1is to state that the authorities delegated by this bill
to the boards and to the Department of Fish and Game are intended
to be sufficiently broad and flexible so that the boards can deal
with allocation 1issues, protect subsistence, sport, commercial and
other uses and protect, maintain and manage the resources upon
which they depend.

Section 2: Responsibilities of the Subsistence Division

Section 2 amends existing law concerning the
responsibilities of the Subsistence Division 1in the Department of

Fish and Game. The Subsistence Division 1is a research and
informational arm of the Department, rather than a management
arm.

The draft bill expands and clarifies the informational
duties of the Subsistence Division 1in that it requires the
division to compile and analyze many different types of data that
are useful to the boards 1in making knowledgeable decisions. The
amendments require the division to assist the boards by
identifying stocks of fish and populations of game that are used
for subsistence, identifying the degree of importance that those
stocks and populations have to customary and traditional
subsistence use, the areas used by groups of subsistence users,
the areas used by the wildlife upon which subsistence occurs, and
the impacts of subsistence use and non-subsistence use. The bill
also recognizes that 1in performing this informational role to
assist the boards the division must interrelate many related needs
for information. That 1is to say, for example, that 1identifying a
population of game as an important subsistence resource is most
useful if the division also identifies to the board other
information about the resource in question, such as the uses to
which the game is put, the importance of the use for subsistence
purposes, the amount of those uses presently and traditionally
occurring, the amount of the resource that 1is necessary to provide
a reasonable opportunity for important uses to continue, the areas
utilized for harvest, and the areas utilized by the game even when
not under Alaska harvest since impacts of Alaskan activities may
be felt outside of Alaska. Thus, these and other provisions 1in
section 2 require the Subsistence Division to put subsistence use
and subsistence issues 1in a broad factual context 1in order that
the boards may make sound decisions.

Sections 3, 4, 6 and 7: Authority of the Board ofFisheries
and the Board of Game

Sections 3 and 4 amend the existing authorities of the
Board of Fisheries, and sections 6 and 7 amend the existing
authorities of the Board of Game. The provisions of sections 3

Section by Section Analysis;
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and 4 parallel those of sections 6 and 7. In most respects, only
the boards are different. The amendments are in separate sections
because the first of each pair of sections (i.e. sections 3 and 6)
relates to the general authorities of the Board of Fisheries and
the Board of Game respectively, and the second of each pair of
sections (i.e. sections 4 and 7) deals specifically with the
regulatory authority of the respective board over subsistence. In
existing state law, the general regulatory authority of the Board
of Fisheries 1is found in AS 16.05.251(a); the subsistence
regulatory authority of the Board of Fisheries is found in AS
16.05.251(b); the general regulatory authority of the Board of
Game 1is found in AS 16.05.255(a); and the subsistence regulatory
authority 1is found in AS 16.05.255(b) and AS 16.05.257. Because
the authorities of the boards are found 1in different sections and
subsections of the present statutes, the draft bill deals with
them separately, but similarly. However, for purposes of this
section-by-section analysis, it 1is simplier to discuss them as a
package of related and similar amendments.

The amendments of sections 3 and 6 to the general
authorities are largely self-explanatory. They clarify and fill
gaps 1in authority that have arisen in the context of many issues
related to the management of fish and game. Most of these are
technical amendments. All previous subsistence bills have
addressed these general provisions 1in one form or another, and
this bill more than others tries to deal with many technical and
legal problems that have arisen before the Board of Fisheries and
the Board of Game.

The amendments 1in sections 4 and 7 are to the main

subsistence provisions of existing law. Several 1important
concepts are stated. Section 4 and 7 establishe a subsistence
preference for subsistence use of fish and game. However, the

preference does not apply to all fish stocks or game populations.
One of the problems with the present subsistence law 1is that it
arguablly creates a subsistence priority on every stock of fish or
population of game for which there is a harvestable surplus, even
if the resource is not an 1important subsistence fish stock or game
population. This made little sense to sport users and inhibited
public acceptance of the subsistence laws.

In the draft bill, the language of the preference is
more clearly consistent with federal law than 1is the present

language adopted 1in 1978. In many respects it 1is modeled after
the federal language creating the federal subsistence preference,
so as to assure consistency. Nevertheless, the federai law on the

preference 1is sufficiently general and flexible, such that it
provides the state with an opportunity to be consistent yet also
protect and manage sport, commercial, and subsistence uses, and
the resources themselves, more specifically and more appropriately
than either existing state law or federal law. The following
changes are significant.

Section by Section Analysis;
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First, the subsistence preference 1is only for

nonwasteful subsistence uses. The concept of protecting only
nonwaste "ul subsistence is found in federal law, but not in
present -ate law. Therefore, there will be no problem with
consistency. "Nonwasteful™ 1is defined 1in section 16 of the bill.

Second, subsistence preference, as defined by section 16

of the bill, 1is a flexible preference. It seeks to balance the
degree of preference with the degree of dependence on the
resource. The federal 1law does not require that in all cases of

resource shortage there must be a total exclusion of other uses.
The concept of a flexible preference recijnizes that when
dependence on the fish stock 1in question is very high and
shortages are severe, then total exclusion may be necessary 1in
order to provide a reasonable preference. However, when the fish
stock 1is only marginally significant to subsistence, or when it 1is
only incidentally harvested, or when it is consistently harvested
by sport means regardless of the ultimate use and the character of
the user, or when it is practically unimportant as a subsistence
resource, then any preference for subsistence use clearly should
not automatically exclude non-subsistence uses even when shortage
occurs. Instead, a less than exclusive preference would be
appropriate and may be provided in a manner in which there 1is
still some degree of preference even though other uses continue
and even though all user groups reduce their harvests. For
example, although there are exceptions, generally dall sheep,
sandhill cranes and steelhead and rainbow trout have not been
important customary and traditional subsistence stocks 1in many
parts of the state. Even where they have been s ibsistence stocks,
they have often been only occasionally harvested in a historic
sense, simply because other resources were more plentiful and

easily accessible. They are generally not highly important
subsistence stocks for purposes of assuring that a reasonable
opportunity for subsistence uses will continue. Nevertheless,

sheep, cranes and steelhead and rainbow trout are very highly
prized recreational resouces for sport and non-consuptive users.
Accordingly, any preference at all should be less strict than
would occur on stocks that are truly important for purposes of
assuring that the opportunity for a subsistence lifestyle
continues.

Third, the preference 1is only a preference over other

consumptive uses. This 1is consistent with federal law. It means
that the subsistence preference will not be a preference over
certain practices that constitute taking of fish and game but
which are non-consumptive in the usual sense of the term. For

example, the Board of Fisheries has established some catch and
release trout fisheries 1in which people take, but are not allowed
to kill deliberately or consume, the resource. Similarly, the
Department of Fish and Game often "takes™ (as the term is defined
legally) all the fish in a lake by poisoning them 1in order to

clean out undesireable species prior to stocking. With respect to
game, the department also "takes™ game for purposes of
transplanting game, controlling predators, and other reasons. In

Section by Section Analysis;
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national parks, opportunities for wildlife viewing and maintenance
of substantially unhunted populations of game are non-consumptive
dedications of the resources. Management tools like catch-and-
release sport fisheries, "takings"” for bioloigical or management
reasons, and parks should not be prohibited or made substantially
more difficult because of a subsistence preference, particularly
if there 1is no significant subsistence dependence on a resource 1in

qguestion.

Fourth, this section addresses what has become known as
Tier 1 and Tier 1l subsistence. The most important point in any
discussion about Tier 11 subsistence 1is whether or not any bill
considered by the legislature will re-open hunts (and allow repeal
of present Tier Il hunts and fisheries) that were created by
necessity of the Madison decision. This bill will re-open those
hunts and it will allow repeal of the Tier 1l hunts and fisheries.
The manner of accomplishing that is complex, however, due to the
interplay of the two levels of the preference (Tiers |1 and 11)
with the absence of the word "rural"™ in the existing state law.
Therefore, in order to understand how we get those hunts re—
opened, 1t is necessary to understandwhat tiers 1 and Il mean in
state and federal law and also who gets the preference.

The existing state law more clearly states the two
levels of the subsistence preference than does the federal law,
and the Alaska Supreme Court found 1in the Mad ison case that these
two levels exist in the present state law. The federal
subsistence law is less precise with respect to whether or not it,
like the state law, contains two levels for the preference.
However, legislative history of the federal law indicates that
even the federal law contains the two levels now known as Tier 1
and Tier |11. In both the federal and the present state statutes,
the first level (Tier 1) 1is when non-subsis®ence uses are
restrained or eliminated, and the second level (Tier 1I1) 1is when
further restriction of harvest 1is necessary to protect the 1itock.
In the latter 1instance, the preference goes to only those
subsistence users who are customarily and directly dependent 3
the resource as a mainstay of livelihood, who are local reside "ts,
and who lack alternative resources.

A technical 1issue, with respect to solving the present

Tier 1 and Tier 1l problems, arises because it is difficult (and
quite an achievement) to be consistent with a less than precise
federal statute. Therefore, by modeling sections 4 and 7 after

the analogous provision 1in federal law, the draft bill 1is
consistent, regardless of what the federal law says imprecisely
about whether Tier |1 and Tier 1l implicitly exist 1in the federal
statute.

Section by Section Analysis;
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Sections 5 and 8: “Targeting Issues” — What are appropriate
subsistence stocks; what are not
appropriate subsistence stocks; when
should the boards be allowed to shift or
prohibited from shifting subsistence
harvest to other stocks?

For lack of a better term, the issues addressed in
sections 5 and 8 may be called "trageting issues". Sections 5 and
8 are parallel sections, with the former dealing with fish stocks
and the latter dealing with game populations. In each section,
subsections (e) and (f) of the amending language are the Kkey
provisions. Subsections (e) provide that if a fish (or game)
stock or population 1is not a significant subsistence resource and
if subsistence 1is not the best use of the resource, then
subsistence may be prohibited even if the resource may be taken
under other regulations. Subsections (e) also state the
circumstances 1in which subsistence use of a resource may be
shifted and may not be shifted to alternative fish stocks and game
populations. With respect to fish stocks, the bill permits
shifting only if there 1is a prior or contemporaneous stock that is
suitable and available. With respect to game populations,
shifting is only permitted if there is a suitable and available
population. These legal standards for allowing or prohibiting
shifting of a target stock are consistent with the federal law.
They are consistent with several aspects of the federal law,
including (1) the provisions of the federal law which make
subsistence subject to sound management principles, (2) the
federal constraint against wasteful subsistence use and (3) the
guiding purpose of the federal statute, which 1is to provide the
opportunity for rural Alaska residents engaged 1in a subsistence
way of life to continue to do so.

In sections 5 and 8, subsection (f) of the amending
language allows the respective boards to establish administrative
appeal procedures and requires any potential plainfiff to exhaust
administrative appeals before going 1into state court. This should
keep many allocation issues out of the courts in that an
administrative appeal process 1is a more economical and less time
consuming method of settling many disputes than 1is judicial
action.

Sections 5 and 8 also provide that subsistence fishing
and hunting are subject to seasons, bag limits, methods and means
restrictions and other regulations adopted by the boards. This 1is
consistent with existing state law.

Section 9: Subsistence Hunting Defined

Section 9 amends the existing definition of subsistence
hunting by clarifying that it is for "rural residents”™ of Alaska.
This 1is necessary in order to accomplish repeal of the Tier 11
hunts, since they are the direct result of the absence of the word
"rural™ in the existing state statute. A very 1important question,
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other than addressing Tier 11 problems, is how to def e "rural",
and the bill answers this in section 16 by defining "rural
residents”, rather than by defining "rural™. The explanation 1is
found under "Section 16" in this section-by-section analysis.

Section 10: Repeal of Automatically Exclusive Subsistence
Hunting Areas

Und”~r existing state law, AS 16.05.257(h)(2), any
subsistence hunting area created by the Board of Game must be
managed solely for subsistence hunting of the game population for
which the aren was created. Since the degree of the preference at
Tier 1 subsistence may vary according to the importance of the
stock and the degree of dependency, such subsistence hunting areas
are in conflict with the preferencf as stated 1in the draft bill.
Accordingly, they are repealed as dofined 1in AS 16.05.257(h)(2).
This 1is not to say however, that subsistence hunting areas may not
be created or that they may not be exclusive. It is only to say
that the present definition of them is at odds with the rest of
the bill.

Section 11: Methods of Determining Customary and Traditional
Subsistence Use and Allocations of Fish and Game

Section 11 establishes the rational procedure by which
the boards shall determine customary and traditional subsistence

uses and allocate resources. The provisions c¢f section 11 are
consistent with the informational tasks of the Subsistence
Division, as stated in section 2 of the bill. Section 11,

however, 1is new statutory language that says the boards shall
first identify: (1) the amount of resources needed to reasonably
provide a subsistence opportunity, (2) the customary and
traditional subsistence use areas by species, stock or game
population, and by groups of users, and (3) the important
subsistence fish stocks and game populations. Second, each board
then assess the biological sta ,s of the resources 1in question.
Third, each board then determines the amount of harvestable
surplus necessary to provide a reasonable subsistence opportunity
with respect to the particular resource 1in question. Fourth,
after that 1is determined, non-subsistence uses may be
accommodated

This framework 1is similar to existing board policies
found in 5 AAC 99.010, the validity of which was threatened by the
Mad ison decision. By statutorily enacting the framework, the
problem of potential 1invalidity 1is solved.

More 1importantly, the provisions establish a rational
means of making allocation decisions which protect sport,
subsistence, commercial, and non-consumptive users from unfair
comnpetitior.. The provisions do so by focusing on important
subsistence stocks, by analyzing subsistence use in terms of areas
used, and by protecting all uses accordingly.
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Section 11 also allows the boards to adopt criteria for
defining customary and traditional subsistence use, and until the
boards do so, the draft bill re-adopts the eight point criteria
for defining customary and traditional subsistence use that the
boards have previously used.

Section 12: Subsistence Permits

Section 12 grants the boards authority to adopts
programs for subsistence permits. No fee 1is suggested since the
permits are technically not a license 1issued by the Department of
Revenue. The draft language allows flexibility in designing a
permit program. It recognizes that permits should be required
when significant resource competition or other reasons make the
gathering of data, through a permit system, a useful tool in
management. Part of the flexible design of the permit authority
contained in this section is the provision that permits need not
always be handled on an individual basis, and that for purposes of
efficiency it may be sufficient to design permits for areas,
communities, discreet groups of individuals within communities, or
simply individuals. The permit process will 1identify the fish
stocks and the game populations that may be taken under the permit
for subsistence.

Section 13: Technical amendment to existing law.

This corrects a misspelling in the existing statute and
performs one other technical amendment.

Section 14: Definition of Subsistence Fishing

This 1is similar to the previously discussed definition
for subsistence hunting.

Section 15: Definition of Subsistence Uses

This incorporates "rural residents™ into the definition
of subsistence uses. It is necessary for federal consistency.

Sections 16: New Definitions

Section 16 contains several new definitions. The most
important ones concern the "maintenance of healthy and natural
populations™ as a clarification of sustained-yield principles, the
definition of "rural Alaska resident” which 1is tied to the
criteria for customary and traditional use rather than to the
concept of some area of the state, and the definition of the
variable and flexible "subsistence preference”™ which seeks to vary
the degree of the preference with the degree of dependence on the
resource in question.
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DISCUSSION DRAFT_9/5/85 THIS 1S A ROUGH DRAFT FOR DISCUSSION
PURPOSES ONLY. TOGETHER WITH ANY CONCEPT CHANGES, SOME SECTIONS
NEFD_TO BE FLESHED OUT, THE CRITERIA NEED TO BE REFINED, AND OTHER
ADDITIONAL WORK NEEDS TO DONE BEFORE IT IS COMPLETE BILL FORM,

Section . FINDINGS The legislature finds that

(1) subsistence is important to residents of man% small,
remote communities in Alaska as a principal means of obtaining food,;

H} when the Congress of the United States referred, in Title
VIl of Public Law 96-487, ANILCA, to "(1) the continuation of the
opé)ortunlty for supsistence uses by rural residents of Alaska...
and found ‘that "(2) the situation in Alaska is unique in that, in
most cases, no_practical alternative means are available to replace
the food supplies and other items 8athered from fish and wild[ife
which supply rural residents dependent on subsistence uses;" it was
referring to rural residents in those areas where this is true;

3) the oPportumty to fish and hu t is vitally important to
many Alaskans, throyghout our state, for .e experience as well as
for“food, and even i commupities where there are practical
alternatives means of obtaining food supplies, many residents place
substantial reliance on fish and game as a part of “their diet;

(4) it is the intent of the Legislature to establish a
preference of subsistence uses as a principal of management of fish
and wild]ife b}( the Boards of Fish and Game in those areas, "where
no practical alternative means are available to replace the the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on Subsistence uses”;

. (5) it is the intent of the Legislature that the Boards of
Fish and Game have wide flexibility in managing Alaska's fish and
wildlife and that the boards use this flexibiility to ensure
sustained yield and best use of all fish stocks and wildlife
species.

AS 16.05.251 is amended to read: _ ,
(a) The Board of Fisheilis may adopt regulations it =~
considers advisable m accordance with the Administrative
Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and =
sanctiaries in the waters of the staté over which it has
jurisdiction, subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for
the taking “of fish;

(3) setting quotas, hag limits, harvest levels, and sex
and size limitations on the taking of fish;



(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification
requirements for means used in pursuit, capture and
transport of fish;

(6) classifying as. commercial fish, sport fish,
persond use fish, subsistence fish, or predators or other
categories essential for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and
stocking of fish;

(8) investigating and determining the extent and effect
of disease, predation, and competition among fish in the
state, exercising control measures consideréd necessary to
the resources of the state;

(9) prohibiting and regulating the live capture, o
possession, transport, or release of native or exotic fish
or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for~aquatic plants;

(11) establishing the times and dates during which the
issuance of f|sh|ngf licenses, permits and registrations
and the transfer ot permits and registrations between
registration areas is allowed; however, this paragraph
t%%eignot apply to permits issued or transferred under AS

(12) rePuIating selected stocks for catch and
refease sport fishing.

(13) re%ulating commercial, sport, personal use, and
subsistence fishing.

Section 3 AS 16.05.251(b) is amended to read:

(b_{ The Board uf Fisheries shall adopt regulations in accordance
with the Administrative Procedure Act (AS 44.62) regulating
[PERMITTING] .the taking of fish for subsistence’ useS unless the
board determines, in accordance with the Administrative Procedure
Act, that adoption of the regulations will jeopardize or interfere
with the maintenance of fishstocks on a sustained-yield basis.
Whenever it is necessary to restrict the taking of fish to assure
the maintenance of fish”stocks on a sustained-yield basis, or to
assure the continuation of subsistence uses of _such resouyces,
subsistence use shall be the preferred [PRIORITY] use. If further



restriction is necessary, the board shall establish restrictions and
limitations on and priorities for these consumptive uses on the
basis of the following criteria:
(1), customary and direct dependence upon the resource as the
mainstay of one's livelihood,

2) local re,si_denc¥; and
3) availability of alternative resources.

Supsistence fishing authorized under this section is.
subject to reasonable regulation of seasons, catch limits
and ‘methods and means.

|f a_P_artmuIar fish, stock is not a customary and
traditional or significant source of subsisténce for
residents in a rural subsistence area, and, in the board's
judgement, the best use of that stock is not as a
subisistence stock, the board may determine that a
particular stock shall not be taken under subsistence
regulations.

Sec.6 AS 16.05.255(a) is amended to read:

(@) The Board of Game may adopt regulations it considers advisable
in"accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart ?ame reserve areas, refuges and sanctuaries
in"the water or on the land of the state over which it has
jurisdiction, subject to the approval of the legislature;

(2?(_ establishing open and closed seasons and areas for the
taking of game;

(3) establishing the means and methods employed in the
pursuit, capture”and transport of game;

(4) setting.quotas, bag limits, haryest levels, and sex, age,
and size limitations on“the taking of game;

(5) classifying game as game birds, song birds, bi% game
animals, fur bearing animals, predators Or other categories;

(6) methods, means, and harvest levels necessary to control
predation and competition among game in the state;

(7) watershed and habitat improvement, and mana?_ement,
conservation, r%rotectmn, use, disposal, propagation and
stocking of game;

(8? prohibiting the live capture, possession, transport, or
release of native or exotic game or their eggs;



(9) establishing the times and dates during which the issuance
of game licenses, permits and registrations. and the transfer of
permits and ret[;|strat|ons between registration areas and game
management units or subunits is allowed;

(10) regulating sport and subsistence hunts.

Xb(} The Board of Game shall ado t re uIatlons in accordance with the
m|n|strat|ve Procedure Act (A requlating JPR ITTING] the
tak mg game for subsmtence uses un ess the board determines, in
accordance “with the i dministrative Procedure Act, that adoption of
the requlations will jeopardize or interfere with the maintenance of
?ame résources on a_ sustained-yield basis. Whenever it is necessary
0 restrict the Caking of game to assure the maintenance of game,
resources on a sustained-yleld basis, or to assure the contiffuation
of subsistence uses of such resources, subsistence use shall be the
Breferred PRIORITY] use. If further restriction Is necessary, the
oard shall establish restrictions and limitations on, and prlorltles
for these consumptive uses on the basis of the following criteria;

(1). customary and direct dependence upon the resource as the
mainstay of one'slivelihood;

(2) local residency; and
(3) availability of alternative resources.

Subs|stence huntin author|zed under this section is
subject to reasonable regulation of seasons, bag limits and
methods and means.

If a particular species is not a customary and traditional
or significant source of subsistence for residents in a
rural” subsistence area, and, in the board's judgement, the
best use of that species s not as a subsistence species,
the board may determine that a particular sgemes In a
particular area shall not be taken under subsistence
regulations.

Sec 4 **AMEND AS 16.05.251Fgc) 10 REQUIRE_EXHAUSTION COF
ADMINISTRATIVE APPEALS BEFORE' FILING COURT ACTION***
Sec. 16.05.940. DEFINITIONS.

In AS 16.05 - AS 16.40

NEW SECTION taiM it
28)  "personal use |sh|ng means the taklng
attem pt to take by Alas a resi ents for personal or
fam consum t|on and not for sale or barter, finfish,

¥| , or ot er |sher¥ resources with gill_net, dip
se

sh
net, |ne pot fishwheel long line, or othér similar



means defined by the Board of Fisheries,where the board
decides, in its judgement, the abundance of the resource
will support these mare efficient means of taking in
addition to sportfishing.

(29) “"resident of a rural subsistence area” means a
person who for 12 consecutive months has maintained a
permanent place of abode in the same rural supsistence
area and who has continually maintained a voting residence
In the, same rural subsjstente area; however, a member of
the military service whg has been stationed in the same
rural subsistence area for the preceding 12 consecutive
months is a resident of that rural subsistence area for
the purposes of this paraq[aph, and the dependent of a
resident member of the military service, wno has been
living _in the same raral subsistence area for the
preceding year is a resident of that rHraI subsistence
area for’ the purposes of this paragraph, and a person who
Is an alien but who for one )(ear has maintained  a
permanent place of abode in the same rural subsistence
area 15 a resident of that rural subsistence area for the
purposes of this paragraph;

1(22) "subsistenr t fishi_n%" means the takin% of, fishing
or, or possession of fish, shellfish, or other fisherjes
resources for subsistence uses with gill net, seine, fish
Y:v_hehel,_long line, or other means defied by the Board of
isheries;

(23) . "subsistence uses" means the customary and
traditional noncommercial uses [IN ALASKA] of wild,
renewable resources by a resident of a rural subsistence
area of the state for direct personal or family
consumption_as food, shelter, fuel clothm?, tools, or
transportation, for the making andselling of "handicraft
articles out of nonedible b){-product_s of fish and wild]ife
resources taken for personal or famll% consumption, and
for the customary trade, barter, or s annE% for E)e_rsonal
or famHK consymption, FOR THE PURPOSES OF] this
paragraph "family" means all persons related by blood,
marriage, or adoption, and any person living within the
household on a permanent basis:

NEW SECTION

(B) "rural subsistence area" means a community or area of
the state in which the Board of Fish or the Board of Game
determines, "no practical alternative means are available
to replace the food supplies and other items gathered from
fish and wildlife which supply rural residentS dependent

on subsistence resources”. "In making this determination

the boards shall consider the following criteria:



(1) a lack of a cash economy, sources of employment, or
stores within the community,
2)

a customam( and traditional community dependence for
sustenance on the consistent harvest and use, in a cost
efficient manner, of fish or game which_is near, or
reasonably accessible from, the community;

(3) the remoteness of the community, its lack of access by
road, regularly scheduled barge, rallroad or airplane
service:

) the pogulatlon of the community, with communpities in
excess of 500 persons generally not being classified as
part of rural sub3|stence areas;

ADDITIONAL SECTIONS TO CONSIDER:

SUBSTITUTION OF STOCK WHEN SUBSTITUTE RUN IS PRIOR OP
CONCURRENT AND OF EQUAL OR BETTER QUALITY

CHANGE IN LICENSE SECTION TO REQUIRE PURCHASE OF LICENSE
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