


ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

T

February 15, 1982
MEMORANDUM
TO: Representative Tony Vaska

W
FROM: Leslie Longenbaugh, Research Staff

RE: Legislative History of ch 151 SLA 1978
Research Request Number 82-37

You asked that we research the history of ch 151 SLA 1978, the State"s
subsistence law. In particular, you asked for dates, places, and
names of those who were in attendancel ,hd/or gave testimony, at meetings
or hearings called for the discuss < of the law before its passage.

Each of the four legislative commitu- > that reviewed HB 960 in May and

June 1978 held at least one meeting or that purpose. Records of the
House Resources and the Senate Resources meetings are not available
and may no longer exist, lie checked newspapers of the time in hopes
of finding some mention of the hearings, with no success. He were

able to listen to a tape of the meeting of the House Special Committee
on Subsistence, and we obtained the minutes of the House Finance Com-
mittee meetings. In addit.on, we obtained lists of the witnesses at
public hearings held around the state in 1977 by the Interim Committee
on Subsistence and by the Alaska Public Forum.

Attached to this memorandum are appendices including: a brief history
of ch 151 SLA 1978 (Appendix A); as complete a description as we could
piece together of each hearing or committee meeting pertaining to the
bill (Appendix B); and a brief description of the statewide public
hearings on subsistence, including Tfor each hearing a Ulist of the
witnhesses and some of those who attended (Appendix C).

IT we are able to obtain any additional information on the hearings

we will pass it on to you; please call on us if we can be of further
assi stance.

LL/d1p

Attachments: Appendices A, Bad C



APPENDIX A

Legislative History of ch 151 SLA 1978



History of ch 151 SLA 78

May 1, 1978 — HB 960 introduced by House Rules at the request of the
House Special Committee on Subsistence; Tfirst reading;
referred to House Special Committee on Subsistence,
House Resources and House Finance

May 1, 1978 -- Meeting of House Special Committee on Subsistence

May 2, 1978 - House Special Committee on Subsistence passed HB 960
with amendments; referred to House Resources

May 2, 1973 — Meeting of House Resources Committee

May 4, 1978—- HouseResources offers its committee substitute for
HB 960; CSHB 960 is referred to Finance

May 4, 1978 -- Fiscal note on HB 960 1is printed in House Supplement

May 12, 1978 -- House Finance meeting to consider CSHB 960

May 12, 1978 -- Letter of intent on HR 960 from House Special Committee
on Subsistence is printed in House Journal

May 15, 1978 -- House Finance meeting toconsider CSHB 960

May 19, 1978 - House Finance offers itscommittee substitute for CSHB
960; CSHB 960 is referred to House Rules

May 26, 1978 -- HB 960 is read for the second time; House adopts CSHB
960 (Fin) in lieu of HB 960; CSHB 960 (Fin) 1is amended
by the House; CSHB 960 (Fin) am is read for the third
time; CSHB 960 (Fin) am passes the House on a vote of
28 yeas to 8 nays, with 4 excused

May 26, 1978 -- CSHB 960 (Fin) am is engrossed, signed by the Speaker
and sent to the Senate for consideration

May 30, 1978 -- First reading in Senate of CSHB 960 (Fin) an; referred
to Senate Resources and Finance Committees

June 5, 1978 -- Senate Resources meeting to consider CSHB 960 (Fin) am

June 9, 1978 -- Senate Resources meeting to consider CSHB 960 (Fin) am

June 14, 1978 — Senate Resources meeting to consider CSHB 960 (Fin) an
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June
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16,

16,

16,

17,

17,

29,

22,

1978 --

1978 -

1978 --

1978 -

1978 —

Seriate Resources committee substitute for CSHB 960
(Fin) an is adopted by the Senate; Senate reads SCS
CSHR 960 am S for the second time; Senate v/aives re-
ferral to Senate Finance

Letter of intent from Senate Resources regarding SCS
CSHB 960 am S is printed in the Senate Journal

SCS CSHB 960 am S advances to third reading in the
Senate; SCS CSHB 960 am S passes the Senate on a vote
of 17 yeas to 3 nays; notice of reconsideration

Reconsideration of SCS CSHB 960 am S, which passes the
Senate on a vote of 14 yeas to 2 nays, with one absent
and three excused

House concurs in Senate amendment to CSHB 960 (Fin) am,
adopting SCS CSHB 960 am S

1978-- SCS CSHB 960 am S is signed by presiding officers in

1978 -

House and Senate and 1is sent to the Governor for his
si ghature

SCS CSHB 960 am S 1is signed into law, ch 151 SLA 78,
by the Governor



APPENDIX B

Conmittee Hearings Regarding HR



HOUSE SPECIAL COMMITTEE ON SUBSISTENCE

Date: May 1, 197ft
Place: Court 650
Tine: 12:30 p.n. (until approximately 1:00 p.n.)

Menbership of Committee: Nels Anderson, Chair
Sam Cotten
William Akers
Leo Schaeffer
Al Nakek
Joe Hayes
Steve Cowper

Attending:* Mels Anderson, Chair
Sam Cotten
Al Nakak**
Joe Hayes**

Don Clocksin, Anchorage

Transcript: A tape of this meeting is on file at the Legislative
Affairs Library.

Product: amendments for HB 960

*The record of this meeting is on tape. Most of those in attendance
did not identify themselves; only those who spoke are listed here.
**Two of the men who spoke were identified only as "Joe" and "AlI'" on

the tape.



HOUSE RESOURCES COWITTEE

Date: May ?q 1978
Place: Roon 118, Capitol
Tine: 1:30 p.n.

Menbership: Alvin Osterback, Chair
Merle Snider, Vice-chair
Wil li an Akers
Don Bennett
Richard Eliason
Hugh Malone
Mike Miller
Sally Snith
Richard 1Jrion

Attending: Unknown

Transcript: not available; Legislative Affairs
have any record of this neeting.

Product: connittee substitute for HB 960

Library does not



HOUSE FINANCE COMMITTEE

Date: May 12, 1978

Tine: 1:30 p-m. (adjourned at 4:40 p.n.)
Menbership: Steve Cowper, Chair

Oral Freeman, Vice-chair
Thelma Buchholdt

Jim Duncan

Clark Gruening

Phillip Guy

E. J. Haugen

Russ Meekins, Jr.

Leo Rhode

Leo Schaeffer

Leslie Swanson

Attending: Committee:

Freeman, Buchholdt, Duncan,
Haugen, Meekins, Rhode,

Gruening, Guy,

and Schaeffer

Others:

Representative Nels Anderson*

Judy Dubois and Naomi Kipp,
Department of Labor (HB 920)

Commissioner Ron Skoog* and Bob Rausch*,
Department of Fish and Game

Roger Lang*, Alaska Federation of Natives

Ross Soboleff*, Rural Cap, Tlingit-Haida
Central Council

Bob Lohr*, Director, Upper Tanana Development
Corporation

Lloyd Telfon, Native Student Organization,
UA Anchorage

Bob Schroeder, Fiscal Aralyst, Legislative
Financ.. Division (HB 920)

Transcript:

minutes of this meeting are available through Legisla-

tive Finance Division; a copy of the minutes is attached.

Product: no new version of the bill

*These people gave testimony regarding HR 980.



HOUSE FINANCE COMMITTEE

Rate: May 15, 1978

Menbers: Steve Cowper, Chair
Oral Freenan, Vice-chair
Thelna Buchholdt
Jin Duncan
Clark Gruening
Phillip Guy
E. J. Haugen
Russ Meekins, Jr.
Leo Rhode
Leo Schaeffer
Leslie Swanson

Attending: Connittee: Freenan, Gruening, Guy, Haugen, Rhode, and
Swanson*
Others: Representative Nels Anderson
Transcript: Minutes available through the Legislative Finance Divi-

sion; a copy of the ninutes of the pertinent portion of
the meeting is attached.

Product: reported out Finance connittee substitute

*0ther nenbers arrived after the discussion of i,SHR 960 an (Fin)



SENATE RESOURCES COWITTEE

Date: June 5, 1978
Place: Rood 126, Capitol
Tine: 2:30 p.-m.

Menbers: Kay Poland, Chair
John Butrovich, Vice-chair
Chancy Croft
John Huber
Pete Mel and
Bill Sumner
Clem Tillion

Attending: unknown
Transcript: documented information on the meeting is not available
Product: no new version of the bill



SENATE RESOURCES COWITTEE

Date: June 9, 1978
Place: Room 126, Capitol
Tine: 1:30 p-.n.
Members: Kay Poland, Chair
John Butrovich, Vice-chair
Chancy Croft
John Huber
Pete Mel and
Bill Sumner
Clem TiHi on
Attending: unknown

Transcript: documented information on the meeting is not available

Product: no new version of the bill



SENATE RESOURCES COMWMITTEE

Date: June 14, 1978
Place: Room 126, Capitol
Tine: 9:00 a.n.
Members: Kay Poland, Chair
John Butrovich, Vice-chair
Chancy Croft
John Huber
Pete Mel and

Bill Sumner
Clen Til lion

Attending: unknown

Transcript: documented information on the meeting is not available

Product: committee substitute for CSHB 960 (Fin) am



APPENDIX C

Interim Committee on Subsistence
Testimony at Public Hearings, 1977



INTERIM COWITTEE ON SUBSISTENCE

PUBLIC HEARING
Place: Kotzebue; NANA Regional Corporation Museum
Date: September 16, 1977
Tine: 3:00 p.n.
Attendi ng:
Connittee Members: Rep. Nels Anderson, Jr., Chair

Rep. Steve Cowper
Senator Pat Rodey

Connittee Staff: Adelheid Hermann

Testifying: John Schaeffer, Kotzebue
Lena Sours, Kotzebue
Willie Goodwin, Kotzebue
Keith Lawton
Fletcher Gregg, Sr., Kotzebue
Elvira Downey, Kotzebue
Levi Kowunna, Point Hope
Judith Allen, Kotzebue
Robert Newlin, Kotzebue
Marty Strauss (Mauneluk)

Record: a record of the testimony given at the hearing is on file
at the State Legislative Library



INTERIM COMITTEE ON SUBSISTENCE

PUBLIC HEARING
Place: None Elementary School
Date: September 17, 1977
Tine: 7:00 p.m.
Attendi ng:
Committee Members: Rep. Nels Anderson, Jr., Chair

Committee Staff: Adelheid Herrmann

Testifying: Gerald Trigg, None  ————
Duane Oozeva, Ganbell
Charles Johnson, None
Perry Mendenhall, None
Dan Thomas, Nome
Mick Wongittilin, None
Nancy Mendenhall, Nome, Morton Sound Health Corporati
Teresa Sockpealuk

Registered: Helen M. Fagerstrom, Nome, Resident
Franklin Kanimgak, Ganbell, Resident
Mark A. Hoelskin, None, KNOM Radio
Nancy Millheisler, Nome, Resident
Brenda Johnson, Nome
Esther Bourdon, Nome, Resident
Rita Hukill, None, Resident

Record: a written record of the testimony given at the hearing is
on file at the Legislative Library



Place:

INTERIM COMITTEE ON SUBSISTENCE
PUBLIC HEARING

Glennallen High School

Date: October 3, 1977

Time: 7:00 p-m.

Attending:

Committee Members: Rep. Nels Anderson, Jr., Chair

Rep. Steve Cowper

Committee Staff: Dorothy Larson

Registered:

Bill Joe, Chistochina

Chuck McMahan, Gakona

Steven John, Chistochina

Ken Roberson, Glennallen, Dep"t. of Fish and Game
Francis Hunt, Jr., Copper Center

Frances Hibble, Kenny Lake, Kenny Lake Community League
John F. Goertz, Kenny Lake

Sterling Eide, Glennallen, Dep"t. of Fish and Game

Bud Carlson, Cantwell

Maggie Oliver, Anchorage, Cantwell-Vedatene Na Corporation
Helen Geisert, Anchorage, Chitina Native Corporation
Christine Yazzie, Glennallen

Millie Buck, Glennallen

Wilson Justin, Gakona

Lee Adlen, Glennallen

Clara (Billie) Peters, Gakona

Joe Roach

Sam Agaier, Gakona

Ruth Taylor, Glennallen

Patricia Hunt, Kenny Lake via Copper Center

Record: a record of the testimony given at this hearing is on file
at the State Legislative Library



INTERIM COWITTEE ON SUBSISTENCE
PUBLIC HEARING

Place: Fairbanks; USO Building

Date: October 4, 1977

Tine: 7:00 p.m.

Attendi ng:

Connittee Members: Rep. Nels Anderson, Jr., Chair

Rep. Steve Cowper
Rep. Joe Hayes
Sen. Pat Rodey

Connittee Staff: Dorothy Larson

Testifying:

Harold Gillan, Fairbanks

Jin Kowalsky, Fairbanks, Friends of the Earth

Alfred Fabian, Fairbanks

Bud Iliese, Fairbanks, Interior Wildlife Association
Sanuel Denientieff, Fairbanks, Tanana Chiefs Conference
George Matz, Fairbanks, Fairbanks Environment Center
Hardy Snith, North Pole

Dan Rodey

Mrs. Sanuelson

Ton Scarborough, Fairbanks, Tanana Valley Sportnan®s Assoc.
Rosita Worl

Gene Carlson

Dave Snarski, Ester, Alaska Conservation Society

Marian Hao, Fairbanks

Chris Anderson, Fairbanks

David Hawthorne

Mary E. Binkley, Fairbanks

Jonathan Solomon, Fort Yukon, Gwitchyea Zhee Corporation
Moses Sanuelson, Fairbanks

David G. Kelleyhouse, Fairbanks

A. M. Swarner, Fairbanks

T. Stel 1 Naunan, Eagle River, TIPS



Registered:

Record:

Richard Stern, Fairbanks

Rob Rogers, Fairbanks

Jin Kubanyi, Fairbanks

Carole Yazzie, Fairbanks, Deloycheet, Inc.

Mark Baumgartner, Fairbanks

R. Clar, Fairbanks

E. Carlson, Fairbanks

Fred M. Anderson, Fairbanks, flep"t. of Fish and Game

John

Moris
Keith
Geoff

a record of
file at the

IJright, Fairbanks

Samuelson, Fairbanks
Samuelson, Fairbanks
Kennedy, Fairbanks

the testimony given during this hearing is on
Legislative Library



INTERIM COMMITTEE ON SUBSISTENCE
PUBLIC HEARING

Place: Nenana; George Hall
Gate: October 5, 1977
Tine: 6:00 p.n.

Attendi ng:

Connittee Menbers: Rep. Nels Anderson, Jr., Chair
Rep. Steve Cowper

Connittee Staff: Dorothy Larson

Testifying: Mitch Denientieff, Nenana
Lawrence A. Persley, Nenana
Ron Nusinginya
Andrew Souders, Clear
Chris Anderson
Steve Matthew, Fairbanks
Mary Denientieff, Nenana
Joe Hillians, Nenana
Jeff Kennedy, Fairbanks

Registered: Winnie Charlie, Nenana
Eli Charlie, Nenana
Colleen Loard, Nenana
Paul Esau, Nenana
Danial Betcis, Nenana
Paul George, Nenana
John Gonsazles, Clear
Walter Lord, Nenana
Richard Ketzler, Nenana
Larry Ketzler, Nenana
Victor Lord, Nenana
Henry Ketzler, Nenana
Cathy Denientieff, Nenana

Record: a record of the testinony given at this hearing is on file
at the Legislative Library.



INTERIM COMMITTEE ON SUBSISTENCE
PUBLIC HEARING

Place: Kodiak; Kodiak Borough Assembly
Date: October 17, 19'7

Tine: 7:00 p.n.

Attendi ng:

Connittee Members: Rep. Nels Anderson, Chair
Rep. Joe Hayes
Rep. Steve Cowper
Sen. Kay Poland

Connittee Staff: Dorothy Larson

Testifying: Charles Naughton, Anchorage
David "Stick" Morrison, Kodiak
Bill Donaldson, Kodiak
Ilvar Malut.in, Kodiak
Jack Wick, Kodiak, Pres, of Koniag
George Binder, Kodiak
Gene Sundberg, Kodiak
Karl Armstrong, Kodiak, Kodiak Is. Conservation Society
Frank Peterson, Kodiak, KANA Exec. Dir.
Dick Wanser, Kodiak
Pete Olson, Kodiak
Fred Zharoff, Kodiak
Jack Christianson, OIld Harbor
Larry Matfay, OIld Harbor
Alaska Conservation Society: submitted a position paper

Registered: Yvonne Zharoff, Kodiak
Boh Worl, Anchorage
Gust Rastopsoff, Larsen Bay
Thonas eterson, Kodiak
Janet Wente, Kodiak
Wayne Marshall, Kodiak
Rill Hartman, Kodiak
Ron Brockman, Kodiak
Sylvia Barnes, Kodiak
Rill Rerestoff, Kodiak

Record: a record of the testimony given at this hearing is on file
at the Legislative Library



Place: None;

Date: October

INTERIM committee on subsistence

PUBLIC HEARING

King Island Conminity Center

27, 1977

Tine: 7:00 p.n.

Attendi ng:

Conni ttee Members: Rep. Nels Anderson, Jr.

, Chair
Rep. Al Nakak

Connittee Staff: Adelheid Herrmann

Testifying:

George Dan, Stebbins

Emma Willoya, None

Toni Schubert, Nome, Student

Eddie Schubert, None

Evan Schubert, None

Caleb Pungowiyi, None, Kawerak, Inc.
Ralph Willoya, Nome

Vernon Kugzruk, None

Perry Mendenhall, None, None IRA Village
Henry Adans, Koyuk, Kawerak, Inc.
Richard Miller, None, Situasuak Native Corporation
Roger Seetot, Brevig Mission

Elmer Seetot, Sr., Brevig Mission

El lie Kulukhon, None

Wesley Ahmasuk, Nome

Aaron Simon, White Mountain

Jenny Alowa, Nome

Jacob Ahwinona, Nome

Bill Dann, None, NHSC

Tereasa Sockpealak, Shaktoolik

Jeanette Martin, Nome

Sue Matthenis, None

John Larson

Ton Ellanna, None, King Island IRA and Kewarak, Inc.
Dan Thomas, Nome, NSHC

Carolyn Schubert, None, Council Native Corporation
John Waghiyi, Sr., None

Alfred S. Sahlin

Dan Karnun

Bessie Moses, None

Della Waghiyi, None

-8-



Registered: Charlie Kowchee, None, Kawerak
Ralph Kowchee, None
Mark Hoelsken, None, KNOM Radio
Little Sisters of Jesus, None
Charles M. Kokukuk, None, King Island ”RA
Agatha Kokuluk, None
Heinrich Springer, None
Ronald Pavena, None
Bertha Wilkalkia, None
Herbert Wilkalkia, None
Harold Ahnasuk, Sr., None
John Jenewouk, Elin, Elin General Council
Mina Pungowiyi, None
Nanci Millheisler, None
Chuck Blen, None
Mike Willoya, None
Jackie Wilson, None, Adult Basic Education
Charles Fagerstron, None
Ralph Willoya, Golovin
Andrew Paniels, Elin, IRA Council - Elin
Ruth Wright, None
Tersa Snith, Anchorage, State Affairs Connission
Frances Binford, None
David Rooeng, Anchorage, Counsel, State Affairs
Connission
Jeff Kowchee, None
Bernard Kasgnoc, None
Brenda Johnson, None
Trunan Johnson, None
Alfred S. Sahlin, None, Sitnasusauk
J. J. Pullock, None, King Island

Record: a record of the testinony given at this hearing is on file
at the Legislative Library



Place:

Oate: November 10,
Tine: 6:00 p.m.
Attendi ng:

Connittee Members

Connittee Staff:

Testifying:

Anchorage Community Center

1977
Rep. Nels Anderson, Jr.,
Rep. San Cotten
Rep. Steve Cowper
Rep. Al Nakak
Rep. Leo Schaeffer
Rep. Joe Hayes
Rep. Mil li.in Akers

Oorothy Larson
Adelheid Hermann

Mitch Denientieff

Isaac Juneby
Charles Nelson

Dale

Mark Jacobs,

Bondurant
Jr.

Judy Rosander
Woodrow Morrison
Irene Catalone
Peter Denoski

Phil

Smith

Hank Ostrosky
Andy Jimmy

Phil 1ip Denbroski
Joe Clark

Ed Noman

Record:

a record of the

testimony given at this

at the Legislative Library.

TiNItKin COMMITTEE ON SUBSISTENCE
PUBLIC HEARING

Chair

hearing

is on file



INTERIM COMMITTEE ON SUBSISTENCE
PUBLIC HEARING

Place: Anchorage; AFN Convention, Westward Hilton Hotel
Date: Noverber 12, 1977

Tine: 5:00 p.n.

Attendi ng:

Connittee Menbers: Rep. Nels Anderson, Jr., Chair
Rep. San Cotten
Rep. Joe Hayes
Rep. Leo Schaeffer
Rep. Al Osterback

Connittee Staff: Dorothy Larson
Adelheid Hermann

Testifying: Byron Mall ot
Betty Miller
Rosita Worl
Doug Notig
Carl Jack
Evelyn Pete
Larry Edwards
Luke Titus
Nelson Frank
Bill Wood
Mick Ltinde
Dorothy Pegan
Peggy Woodly
Charii e Johnson
Ed Thonas

Record: a record of the testimony given at this hearing is
at the Legislative Library

on file



INTERIM COMMITTEE ON SUBSISTENCES
PUBLIC HEARING

Place: Galena; Conruinity Hall
Oate: November 12, 1977
Tine: 7:00 p.n.

Attendi ng:

Connittee Menbers: Rep. Nels Anderson, Jr., Chair
Rep. Steve Cowper
Rep. San Cotten

Connittee Staff: Dorothy Larson

Testifying: Roger Huntington, Galena
Ronald San, Allakaket
Alfred Attla, Hughes
Norn Yaeger. Galena
David K =»nberg
Charlie Rhea
Ivan Sipary, Nulato
Harvey Stranberg, Galena
Gerald Walker, Holy Cross
San Denientieff, Fairbanks

Registered: Harold Semaken, Galena
Russ Griffin, Galena
Edgar Nollner, Jr., Galena
Goodwin J. Senaken, Kaltag
Sanders Cleaver, Galena
Bruce Barber, Galena
Nicholas Grimaldi, Galena
JoAnn Grimaldi, Galena
Margaret Hegarty, Fairbanks
Jo Meachan, Fairbanks
Al Yatlin, Fairbanks
Bergman Moses, Galena
Alfred Evan, Galena
Robert Thurnond, Galena
Roland Quinby, Galena
Bil 1 Denoski, Galena

(continued on the following page)
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Kegistered: John Starn, Galena
Harry Pitka, Galena
Marjorie Attla, Galena
Lorraine Vent, Galena
Annie Vent, Galena
Larry W. Beary
Frank Thurnond, Galena
Jack Haklulen, Fairbanks

Record: a record of the testinony given at
at the Legislative Library.

-13-

this hearing

is on file



Place: Juneau;

INTERIM COMMITTEE ON SUBSISTENCE
PURL IC HEARING

AVR Hall

Oate: Oecenber 9, 1977

Tine: 7:00 p.m.

Attendi ng:

Connittee Menbers: Rep. Nels Anderson, Jr., Chair

Rep. Leo Schaeffer

Connittee Staff: Dorothy Larson

Testifying:

Registered:

Record: a record of the testimony given at this hearing

Robert Uillard, Juneau, Tlingit-Haida Central
Any See, Juneau, Sealaska Corporation

John Norton, Haines

Cliff Lobaugh, Juneau, Sierra Club

George See, Juneau, Sealaska Corporation
Vic White, Juneau, SEACAP

J. E. Leisu, Juneau, Southeast Alaska Enpire
Harold Howard, Douglas

Peter Willians, Juneau, AN8

the Legislative Library.

-14-
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INTERIM COMMITTEE OH SUBSISTENCE
PUBLIC HEARING

Place: Barrow; North Slope Borough Assembly
Date: December 12, 1977
Time: 7:30 p-m.
Attending:
Committee Members: Rep. Nels Anderson, Jr

Rep. Leo Schaeffer
Rep. Sam Cotten

., Chair

Committee Staff: Dorothy Larson

Testifying: Eben Hopson, Barrow, Mayor, North Slope Borough
William Thomas, Barrow, Arctic Slope Regional

Daniel Leavitt, Barrow, Whaler
Michael Jeffrey, Barrow, Barrow Office, ALSC

Registered: Eugene Brower, Barrow, North Slope Borough,

Corporation

Morgan P. Soloman, Barrow, Alaska State Human Commission

Eugene S. Lawn, Juneau

Diane Baum, Barrow

Jonah Leavitt, Barrow, Hunter
Zachariah Alumalak, Barrow
Morgan A. Sakeagak, Barrow

Record: a record of the testimony given at this hearing is on file

the Legislative Library.



ALASKA PUBLIC FORUM
PUBLIC WORKSHOP OH SUBSISTENCE

Place: Dillingham

Date: October 3, 1977

Attendi ng:

Speaking: Governor Jay Hannond
Nancy Brunck, Anchorage, Moderator
Frank Woods

Registered:

Bill Luria

Sue Green

Adelheid Hermann, Staff, Interim Committee on Subsistence
Dave Cereson, Dillingham, City Council

Jim Bingham, Oillingham, City Council

Duane Bell, Dillingham, City Council

Gordon Ryan, Dillingham, City Manager

Harvey Samuelson, President, Bristol Bay Regional Corp.
Two employees of the Department of Fish and Game

Record: a record of the testimony given at this workshop is on file at
the Legislative Library.



HOUSE FINANCE COMMITTEE
May 12, 1978
1:30 p.m.

AlIl members of the Committee were 1in attendance, except
Chairman Cowper and Representative Swanson. Representa—
tives Duncan, Buchholdt, Schaeffer and Gruening arrived
later in the meeting. Also in attendance: Representa—
tive Nels Anderson; Judy DuBois, Administrative Officer,
and Naomi Kipp, OSHA, Department of Labor; Commissioner
Ron Skoog and Bob Rausch, Director, Division of Game,
Department of Fish & Game. Those testifying on HB 960:
Roger Lang, Vice President, Alaska Federation of Natives,
Sealaska; Ross Soboleff, Rural Cap, Tlingit-Haida Central
Council; Bob Lohr, Director, Upper Tanana Development
Corporation; Lloyd Telfon, Native Student Organization, UA
Anchorage. Also: Bob Schroeder, Fiscal Analyst, Legis—
lative Finance Division.

Vice Chairman Freeman call. the meeting to order and
stated the first bill up for ~nsideration is HB 920:

"An Act making FY 78 appropriation adjust—
ments for the Department of Labor, OSHA;
and providing for an effective date."

[Representative Duncan arrived at this time.]

Ms. DuBois testified briefly regarding the change in
status of the federal funding ratio of the OSHA program
from 50% to 90%, with the State now contributing 10%.
She advised this results in a substantial savings to
the general fund. However, she added, the Department
is in need of additional funding to expend the claims
awards approved by the Fishermen®s Fund Advisory and
Appeals Council, to meet the increased cost of medical
payments and for payment of disability awards, training

and related costs incurred in FY 78. She discussed the
Training and consultation areas of the OSHA program
with regard to increased expenses. In answer to a

question, she indicated the Department®s intent 1is
addressed in the workdraft of the Finance Committee
Substitute for HB 920 and that she finds no problem
with it.

At this time, Vice Chairman Freeman asked Mr. Schroeder
to explain the workdraft of the Finance CSHB 920.

Mr. Schroeder advised the workdraft consists of the orig-—
inal bill, which reflects the change in the federal fund-—
ing ratio, plus two additional requests; one, a $35,000 *
appropriation from the Fishermen®s Fund to the Depart—
ment for payment of claims awarded in FY 78, and (2) a



$254,800 appropriation from the Second Injury Fund to
the Department for the payment of disability awards,
training and related costs for FY 78.

In answer to a question, he explained the OSHA program

is made up of five components: General Administration,
Compliance Inspection, Health Inspection, Training and
Consultation, and Planning and Standards. He advised

the $61,700 appropriation increase results from an
increase of $122,900 in federal funds, with a net
reduction of $61,200 in matching general funds that
will lapse effective with this bill.

[Representative Buchholdt arrived at this time.]

In answer to a question regarding Section 8 of the work—
draft, Ms. DuBois replied the Department has an agreement
with the insurance company, whereby the Department reim—
burses them. She discussed the State"s liability to
ALPAC.

Representative Duncan moved and asked unanimous consent
that Finance Committee Substitute for HB 920 be reported
out. There being no objection, it was so ordered. Finance
CS for HB 920 was reported out with a "do pass" recommen—
dation.

[Representatives Schaeffer and Gruening arrived at this
time.]

At this time, Vice Chairman Freeman appointed Representa-—
tive Duncan chairman of a special subcommittee to review
HB 908 (Telecommunications). He advised Representatives
Meekins and Brown and one other person would also serve.
He requested the subcommittee report back to the full
Committee on Monday morning May 15.

The next bill to come before the Committee was HB 960:
"An Act relating to fish and game management."

Mr. Rausch presented testimony on behalf of the Department
of Fish and Game. He stated, 1in general, the Department
opposes HB*960. He then cited specific sections of the
bill (see attached) which the Department objects to

and explained the reasons why.

Representative Buchholdt requested that Commissioner
Skoog appear before the Committee. Vice Chairman Free—
man asked if it were possible for him to make an appear—
ance today. Mr. Rausch then made a telephone call, and
informed the Committee that Commissioner Skoog would
arrive shortly.

- 655 -
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Representative Meekins solicited the Department®s views
regarding the creation of the Division of Subsistence.
Mr. Rausch stated they objected to the director of that
division being appointed by the Governor. He advised,
as outlined in the bill, this division appears to be
separate from the Commissioner, which would cause prob—
lems in coordinated management. He pointed out the
other division directors are appointed by the Commis—
sioner—- a position the Department supports. He further
added the Department, feels it can accomplish the intent
of HB 960 within the existing organization, provided
support funding is made available. Discussion followed,
with Representative Meekins stating the purpose in
creating the Division of Subsistence is to reorient

the Department®s priorities. Mr. Rausch commented,
since 1972-73,- subsistence has been the highest priority
in the Department.

The definition of "barter"™ was discussed, with Mr. Rausch
explaining the Department recommends the language con—
tained in SB 506 ("...to exchange, trade for, or other—
wise give and receive subsistence-taken fish or game

or their parts in exchange for other subsistence-taken
fish or game or their parts."™), as opposed to the defini—

tion presently in HB 906 ("...the exchange or trade of
fish or game taken for subsistence uses for valuable
consideration other than money."). He stated the

Department feels the former sticks more closely with
the terms of "barter"™, and that the latter is not in

this context. He commented "valuable consideration"
could mean a snowmobile, etc., and that this would be
opening up a "Pandora®s box". Discussion followed,

with Representative Buchholdt indicating the definition
should be more broad to include such things as articles
of clothing and food; while the Department maintained
the definition should be more "traditional™. The com—
mercial aspect of "barter" was further debated.

[Commissioner Skoog arrived at this time.]

Representative Meekins referred to Section 16.05.221(a)(b)
and asked why the Department is opposed to this. Mr. Rausch
answered that, initially, the bill contained certain language
which the Department felt made membership of the Boards of
Fisheries and Game biased. He pointed out this does not
pertain to the current Resources committee substitute,

where that language has been omitted.

There was discussion on Section 7(c) of the bill, where
the Department recommends deletion. Mr. Rausch stated
this is a subjective matter, in that no concensus exists
among user groups in determining when the season should
be cut off. There was discussion on the definition of
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"edible®.". Representative Guy gave a brief description
of his life as a child with regard to subsistence hunting.
Mr. Rausch commented, if item (c) 1is adopted, the Board of
Game would not be able to accommodate the user group- use
by the local people. He stressed the Board needs this

flexibility.

Commissioner Skoog commenting on the palatibility of game, SKOO0G
used the moose as an example, and stated the larger animals TESTIMONY
are not as edible as the younger calves. But, he pointed

out, there would be a lack of concensus as to which is

edible. Representative Schaeffer requested the Depart—

ment provide the Committee with information as to how

they arrive at a concensus. Representative Haugen com—

mented, when the rutting season was the open hunting sea—

son in Sitka, the hunters were taking only the antlers and

leaving the carcass.

In answer to a question regarding the Department"s position
the creation of the Division of Subsistence, Commissioner
Skoog replied this allows for a special appointment of the
director by the Governor. He indicated this arrangement
sets aside subsistence in a kind of special category- a
line that exists outside the power of the Division of
Game. He stated this would foster a lack of control and
continuity, and he advised the Department is currently
working on a departmental reorganization. In answer to

a question, he advised there are four divisions within

the Department, plus the Division of Administration-

the operating division; Division of Game, Division of
Sport Fish, Division of Commercial Fisheries and Divi—
sion of FRED.

Representative Meekins commented he understood the Depart—
ment®"s objection but that it would seem reasonable for the
Department to appoint a Division of Subsistence, as they
maintain it is. their number one priority. Commissioner
Skoog replied the Department feels this is not necessary
as “they can meet the needs of subsistence within the Div—
ision of Ganme. He stated he would prefer appointing a
special assistant to the Commissioner- Special Assistant
for Rural Affairs- who would function as a liason between
the rural areas and the Department and who would look
after the resources and identify surpluses that can be
made available to the various users. He noted setting

up another division along these lines would be a duplica—
tion of effort and mean more people and more funds; he
feels the Division of Game is sufficient to handle the
subsistence matter. In answer to a question, he stated
this is currently being considered in the reorganization
of the Department and noted the appointment of a Special
Assistant for Foreign Affairs is also in the planning.
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Representative Meekins commented he feels the subsistence
question should be solved statutorily this year, as opposed
to waiting until next year. He cited the possible replace—
ment of the Administration, Legislature, etc., as being

the reason. Discussion followed, with Commissioner Skoog
noting the Legislature could put out a directive to the
Department regarding subsistence. He also commented

there should be new definitions for "subsistence users",
"barter", "subsistence fishing", etc. In discussing the
meaning of subsistence, Commissioner Skoog stated HR 39

was to preclude those people who move in to live off the
land. He further stated, based on this definition alone,
it would mean that anyone qualifies as a subsistence user.

Representative Guy commented on those people taking -
away game from the Native users, particularly in the Yukon-
Kuskokwim area. Commissioner Skoog concurred in this but
stated the constitution forbids discriminitation against
users. He stated the regulation of the use of aircraft
should help the situation but noted the Department does

not have the enforcement capability. Representative Guy
commented this practice has been much to permissive.

Commissioner Skoog commented there is a restriction on the
taking of moose and caribou in the the Yukon-Kuskokwim
area, but no restriction on other animal species. He
stated there are simply not enough moose and caribou.
There was discussion on establishing quotas, with Com—
missioner Skoog advising this has been wherever possible.
He further commented aircraft hunting is a definite prob—
lem, but that it is the snowmobile which really does the
damage.

Representative Schaeffer stated restricting the users
presents problems and asked about replenishing the herds.
Commissioner Skoog discussed the natural fluctuation in
the herds which is typical in wild species, but advised
nothing is gained in a transplanting method. He further
advised human utilization and the wolf are the only ways
the Department has to control the threat to moose and
caribou. In answer to a question, he replied, with big
game animals the cycle of a herd may be over a period

of 25-30 years, where they experience various highs and

lows. In answer to a question, he advised disease is a
factor in the thinning of a herd, but it is not the only
factor. He advised the Department does have projects on

moose and caribou.

With regard to Section 11, and the Department®s recom—
mendation for deletion, Commissioner Skoog answered a
question by stating this requires that "The department

shall investigate every petition or request...", which
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means they would have to do this. He explained this
would shift their "entire effort and place a constraint
on the Department. Representative Guy commented this
is why a separate division is needed.

Representative Buchholdt asked if there were any problenm
with the definition of "family", page 7, lines 28-29, and
Commissioner Skoog answered he has no objection to that
at all. Representative Buchholdt then asked if the Tfood
could be transported from one area to another, and Com—
missioner Skoog replied that is permitted now. He added
the problem stems from the term "barter"™, in that moose
are being taken illegally and transported from one area
to another. Mr. Rausch stated, in the transportation of
game, there has to be some sort of certification, such as
a letter.

At this time, Mr. Lang testified in favor of the bill. He
stated all management of historic data points out there 1is
a crisis as this relates to subsistence hunting and fish-—
ing- there 1is no management; no organization of subsis—
tence hunters and fishermen; no protective mechanism

for their voice to be heard. He discussed Title 7 in

HR 39 and also indicated there is a period of 18 months
after HR 39 is passed before there is federal management
in the State of Alaska.

He advised he is more concerned with the overall policy
regarding subsistence, rather than.definitions, and strongly
urged passage of the bill. He stated: "Pass the law; then
you can amend it; but we need this now."

Vice Chairman Freeman asked Mr. Lang to comment on the
director of the subsistence division being appointed by
the Governor. Mr. Lang answered he understood the De—
partment®"s objection to that portion of the bill and
advised, "If this will kill the bill; then amend it."

Representative Gruening brought up the definition of
"barter", stating SB 506 might be too restrictive, but
it should not be defined too broadly, because then you

get into the commercial aspect. Mr. Lang stated there
shouldn®"t be that much of a problem, if you establish
what you mean 1in intent. He added it wasn®"t so much the

overfishing, but the misuse of the roe that resulted in
the tight definition of "barter™ in SB 506. There was
further discussion, with Mr. Lang stating the AFN believes
the best use of the resources "is for someone to eat."”

Representative Anderson advised he concurred with Mr. Lang"s
testimony and stated he would answer questions from the Com—

mittee at this time. He commented he has put a lot of time

into HB 960 and that it is a culmination of 10 month"s work.
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Representative Gruening asked him to explain his position
regarding the differences on the definition of "barter”

in SB 506 and HB 960. Representative Anderson referred to
Section 16(e) of the Resources CS, and stated the Boards of
Fish and Game have the power to restrict barter, except
where traditional. Vice Chairman Freeman commented he can
see problems with barter in- almost everyway you go. Dis—
cussion followed.

Commenting on the selection of the director of subsistence
hunting and Tfishing, Representative Anderson pointed out
it was his opinion the Commissioner should appoint this
director. He noted, however, during the teleconference

on subsistence, the public wanted the Governor to select

a director; this is a direct reflection of public testimony.
He commented he feels the safest thing to do, politically,
is to change this and said he would have no hesitation in
doing so. He stated he feels the Commissioner has done a
good job, considering his longivity in the job, and feels
he should have a chance to do the job.

Mr. Soboleff testified briefly at this time. He stated
the Rural Cap board met and passed a resolution in support
of HB 960. He noted subsistence has been a high priority
of Rural Cap this session and that he agreed with the
testimony of Mr. Lang.

Next to testify in support of HB 960 was Mr. Lohr. He dis—
cussed the areas where people do not have access to "cash
economy". Representative Rhode asked how he felt about

the suggested amendments, and Mr. Lohr answered he feels

it is a good bill either way- that the main purpose 1is to
establish subsistence as the highest priority.

Mr. Telfon, from Eagle River, testified the student govern-—
ment endorsed this bill to see that the State meets its
responsibility in the area of subsistence. He commented
he testified against the subsistence director being ap—
pointed by the Commissioner, but that he is not "hung up"
on this, and would not be opposed to its being amended.
He discussed "barter", stating in his area, they depend

a lot on trade with the rural students. He commented
sometimes they have something fresh and trade that for
seal oil or dried fish or something that they need that
others might have. Brief discussion followed.

There being no further testimony to be presented, Vice
Chairman Freeman appointed Representative Gruening, chair—
man, of a special subcommittee to review HB 960 and to

come up with a compromise definition on "barter"™ and re-*
port back to the full. Committee on Monday, May 12. He
asked that Representative Schaeffer and whoever else

wished to work with Representative Gruening do so. Rep —
resentative Anderson volunteered his services.
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The meeting adjourned at 4:40 p.m. ADJOURN

KFC 78-110 #1496 - End
78-111 #0001 - End
78-112 #0001 - #0948
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HOUSE FINANCE COMMITTEE
May 15, 1978
8:45 a.m.

AlIl members of the Committee were in attendance except
Representatives Buchholdt and Schaeffer. (Several members
arrived later in the meeting.) Also in attendance was
Representative Anderson.

Vice-Chairman Freeman called the meeting to order and brought
HB 960 up for consideration.

"An Act relating to fish and game management."

Representative Gruening presented proposed amendments to the
Committee Substitute. He advised that one amendment deals
with the appointment of the director of the Division of Sub-—
sistence Hunting and Fishinc, and changes it from the Governor
to the Commissioner. He stated there were two other amend—
ments; one replaces section 7 (c), and the other replaces
section 17 (27).

Representative Gruening moved to report out a finance com-—
mittee substitute for HB 960 incorporating these three
amendments. There being no objection, it was so ordered.
CSHB 960 was reported out with a "do pass" recommendation.

Representative Gruening stated they didn"t examine the fiscal
note for HB 960, but they might want to cut it down somewhat.
He suggested that the fiscal analyst check over the fiscal
note and revise it. No objection.

(Representatives Cowper and Duncan arrived.)

Chairman Cower stated they would continue working on the
CAPITAL BUDGET, 1in EDUCATION.

Chairman Cowper moved to add $100.0 to the Public Broadcasting
budget for the cost of equipment line in Ketchikan, Wrangell,
and Petersburg. There being no objection, it was so ordered.

TRANSPORTATION

Representative Freeman stated in the Capital Budget for Trans—
portation, the majority of the projects are included in the
bond bill (HB 711). There was discussion on bond bills.
Chairman Cowper stated these would be taken up last.

(Representative Meekins arrived.)

PRESENT

HB 960

HB 960
REPORTED
ouT

CAPITAL
BUDGET
EDUCATION

TRANSPOR —
TATION

5/15/78



HOUSE RESEARCH ACENCY
Pouch Y - State Capitol
Juneau, Alaska 99811

465-3991
MEMORANDUM
DATE: February 16, 1982
TO: Files
FROM: Leslie Longenbaugh
RE: Research Performed Out of Sequence

Research request # 82-37 was filled before other requests
preceding it for the reason or reasons checked below:

Other prior requests assigned to me wei:"
ones for which legislators had indicated
no pressing need and flexible de3d|ir.es

well into the future. This request had
a firm deadline, i.e. could not be extend-
ed and was not set by the legislator making
the request. Examples of such deadlines

are the deadline for introduction of per-

sonal legislation and scheduled committee
hearing dates.

The hours required to complete this request
were minimal and the work could be done
without significantly delaying work on
other projects.

More than one request by the same legislator

had been assigned to me. The requesting
legislator indicated that this request had
L higher priority than the others he/she had

made preceding it.

I was awaiting clarification or further

direction from legislators on requests made
prior to this one.

Data necessary to complete other research

requests preceding this one had not been
received.

No partisan considerations or preference to legislative lender
ship was a factor in the decision to perform work on this re-
guest out of sequence.

Additional Comment:



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Stale Capitol
Juneau, Alaska 99811
(907) 465-3991

February 25, 1982

MEMORANDUM
TO: Representative Tony Vaska
FROM: Leslie Lrngenbaugh, Research Staff
RE: Legislative History of ch 151 SLA 1978

Research Request Number 82-37

Additional Information
In going through my files this afternoon | discovered the enclosed
copies of telegrams and other correspondence relating to HB 960 (1978).

These pieces of correspondence came from a file marked "HB 960" given
by Senator Kay Poland, Chair in 1978 of the Senate Resources Committee,

to the Legislative Library. Presumably, they were sent by their authors
to her office during her committee's consideration of HB 960 in June
1978.

Although such letters and telegrams are not precisely testimony, they

do constitute the communication of a position on the bill and so may be
of interest to you. | apologize for having overlooked these materials
when | sent my memorandum of February 16. Please let me know if | can

be of further assistance.

LL/bf
Attachments: Memorandum from Ken Fanning, REAL Alaska Coalition
Position paper from Sidney Huntington, REAL Alaska
Coal itior.

Three letters from Commissioner Skoog, State Dep't. of
Fish and Game
Five telegrams concerning HB 960, sent in June 1978
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DATS: May 25, 1978 r

TO: Ail Alnsfcan State Fopresentntives
and Senators

FROM - The RSAL Alaska Coalition
Soard of Directors

We would like to take this opportunity to introduce our —
selves, and to share with you some of our viewpoints 1in
regards to our fish and game resources and the majority
of sportsmen®"s/conservation organisations in Alaska.

We would appreciate it if you could personally keep us
advised of legislation relating to fish and game re—
sources, management, and any of our member groups.

We realize it is late in the session. We apologise for
not having organized sooner, but we are together now,

and have an efficient pipeline of communication to our
thirty-six (36) member organizations throughout the State.
Although spontaneous communication 1is possible, we do

make Weekly mailings which should, in most circumstances,
handle any opinions or responses to questions you may

have of us.

We urge you to review the results of Statewide hearings
conducted by the Department of Fish and Game, and the
enclosed testimony by Sidney Huntington (given in Galena

in April, 1978, and before the Senate Fnergy and Resources
Committee 1in Washington, D.C., on May 23, 1970), prior

to any decision on legislation pending in the State legis—
lature relating to either D-2 legislation or fish and

game management.

We have a full-time office in Fairbanks, and coordinating
points in Anchorage and Juneau. Our hours arc 9:00 to
5:00, Monday through Friday; and our address is P.0. Ibx
73478, Fairbanks, Alaska 59707. Our shone number 1is
479-3387.

If you would care to further discuss hose or other 1issues
please contact us at any time.

Thank you very much.

Sincerely

Ken Fanning
Director, (1 of 4)

rJp.C.

Addiuss Rnply to Ol/ice Indicated" O  Anchor.nio; O ' F.irtjank*:; Cl surioil
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8043072H3 Sidney Huntington, an Athabascan Indian, struck out on his c
i:&ﬁ:éﬂﬁia%ml trapline, by himself, at age twelve. He earned h|§ own livi

even at that age, and is completely self-taught. His foirmal
education stopped at the third grade.

Member Groups

Ineretioel idorael - From that beginning, Sidney has lived from the land, and grc

Aledlafr Trepars/fesidian every aspect of human development. Today, after more thar
Aladewnaalla:luslﬁrﬂnragelsmty years of self-teaching and application, he and his wil

Aﬁﬁw have a grown family of twelve sons and daughters (one son wc
AladaRilieClub I the world®"s longest dog sled race, the Ilditarod, a few yearF
N%mbw ileCitb ago; another is on the Alaska Board of Fish; one is Presider
AledeStlaleFillebPﬂd of Doyon, Ltd., the largest land-holding corporation in the

Association | world. €; a daughter is attending the University of Alaska, €

wam Sidney runs a small, but thriving mercantile company in his
BraolPsdlb RlkCib ISital home  in Galena. He 1is still famous for his hand-crafted wooc
River JortsCl river boats which ply the Yukon and helps hundreds of native

mﬁ%mw make a living from the fishery resource. He offers a fish-
Galitimal haiaAlsa buying service for the middle Yukon.

Ouldoorsmen IFairtarisl

IeRm’SporlmmPresawumFor thirty-five years he earned a living from the land and
EaserrerrtDefe*seFLnd fish and game resources, hunting, Ffishing, and trapping. Al!
% of his life he has been intimately involved with individual
Asociation IRl self-sufficiency and local uses and users of fish and game.
m%&%ﬁmd He knows the people and he knows the resources.
m%b%mml Just as he has shown a deep concern for proper education of
m\g‘% future generations of Alaskans by devoting some eighteen ye;
Association Palmerd of service on various school boards; he likewise shows a dec
Moose Pass Sportsmen concern for the fish and wildlife resources for all Alaska,
dew has served first on the Joint Boards of Fish and Game in 197
OldSitla TrepCl and since that time on the Alaska State Board of Game.

Rodh CunClb

%bﬁcﬁm Jim Rearden, a well-respected outdoor writer, most knowledgi

TVSRlkb PICIb Ikitedlsl able game manager, current and past member of the Alaska Bo.
T%%m of Game pays Sidney a most worthy compliment,”! have watche<
TenitoratSoortsmen iduneau! and been actively involved with fish & game management polii
TOW?UUHSI Rl in Alaska since statehood, both as a department employee, a
%aﬁmlkfd}aﬁll for the past twelve years, as a board member. Without quali
cation or reservation, | can say Sidney Huntington is by fa
the best Native representative we have ever had on either b
for nineteen years, since inception as a State."™ Jim goes o
explain, "to him, the resources are of primary importance,

he is equally concerned about all of Alaska."

Sidney speaks with frankness and a far-sighted wisdom which
Americans would do well to heed.

Address Reply to Oltice Indicated: O Anchorage; O Tairbanks; O Juneau



My name is Sidney Huntington. Ily-address is P.0. Box 49,
Galena, AK 99741. I"ve lived :.in Alaska for* 60 years. For
35 of those years, | made my living by trapping and hunting.
Presently, | own and operate a small retail business in Galena.
During the summer 1 do commercial fishing and also buy and sell
fish commercially. I am presently serving on the Game Board
of.Alaska. I also have served as a member of different school
boards for the past 18 years. Right now I belong to the Galena
City School Board. ¢

I find myself in a rather difficult position developing
testimony to what I consider counteracting our Federal Government
because of some very undesireable conditions and situations they
seem to want us to live by and with in the future. Conditions
promoted by politicians, mostly from the Lower 40. Things such
as the D-2 Bill or what have you - all brought upon us by a com—
promised Land Claims Settlement Bili. The results of a mass of
rotten politicians maneuvering against the voting citizens of
Alaska. S //ye~K ~flytr /31 L

Alaska is large and in the state there are many different
conditions . At times it calls for different methods of handing
situations at hand in each separate area. For instance, the
Eskimo living in the Point Barrow area hasn"t the slightest idea
how the Eskimo in the Chevak area lives.

You have the Indians in the Interior who used early day
methods and had a more primitive live that can in no way compare
with either the Eskimo of the South or on the Chain. Go to the
sub-areas of Anchorage or any other larger city, no one way of
life is exactly the same as another. Only that he or she is
alive. Yet Mr. Udal®"s or whoevers bill, we may have to live by,
applies to all who lives on or off this land. Sounds like some

qua,ck doctor prescription - what®"s good for one is good for all

until you are all dead.



To put subsistence iInto practice before attempting to define
it or say how you are going to use it, where you are going to
use it, and who is going to use it will make Lt much harder to ’
define. Everybody needs it now and then.

There are possibly areas where you may not have much trouble
applying more subsistence if it was the people®"s desire to elim-
inate what little they now have. It might do right well along
coastal areas. 1"ve never lived there, though I am sure no resource

can stand up anywhere under pressures that this fast’moving new

way of life man has developed. It destroys the habitat and elim-
inates the resources. Keeping up with the Joneses takes more
dollars than it use to. How you acquire those dollars, who 1is

to care? You have the right given you by subsistence to use
that God given resource until it is no more. Blame the Department
of Fish and Game when it is gone. It has got to be their fTault.

I can Iin no way see the complete management of the resources
and habitats by local control-, by however many regions you want.

I can see it on an advisory capacity regionally or on an area wide
basis made up of people with a high concern for the resources and
not for themselves. The people would be trained by the Department
of Fish and Game to function as a board, to operate in the most
productive manner and to get the most out of the habitat and fish
and game resources. These resources are products that are renew-
able, almost yearly sometimes. They have been used as food and
have been the very livelihood of people over many years 1in the
past. With proper management and much effort, these resources
would and should feed many more, for years to come.

One of the biggest factors against these very game resources
is In most areas. This people themselves, living in their own
areas, are over-hunting, hunting out of season, and killing
unnecessarily, at times. These factors and man”™ more boil down
to destruction of our resources

Looking back over the years, | see two outstanding Tfactors
that almost eliminated two species of game. One 1is the geese
on the Huslia and Dalby Rivers. The numbers of those geese are
still not yet up to its normal level or what it used to be.

We used to hunt those geese about the 20th of July v/hen the older



gee"- " or the goslin could not yet fly. We killed hundreds of
them with clubs and ground-sluiced them with shotguns. In a
very few years, there were no more. What brought this on? The
outboard motor did. When an outboard motor you could cover hun—
dreds of miles over night and see hundreds of geese. The old
Indians used only birch bark® canoes, only going a short distance
qgetting just a few geese from one flock. They did not hurt the
resource.

The beaver is the other animal which was almost eliminated.
I remember so clearly, in the early 1900"s, beaver pelts were
selling at high prices, about $6.00 each. Heavy shooting with
rifles was used to take the beaver, both in the fall and the

spring- The beaver was almost eliminated by 1922. At that time

the law stepped in - I mean LAW - The season for harvesting beaver
was closed - Period. By 1926, it reopened only to have it closed
again. The take was heavy as the price was up to $40.00 each.

They opened the season again in 1929 for trapping only. Again,
the expert subsistence user got his 22 rifle out and began crack
shooting the beaver in the eye or the mouth leaving no buliitt
mark anywhere. A high take out on the Innoko River was 140 beaver
for a short spring hunt. The local Game Warden at that time was
Sam White whom many people highly respected. He put into effect
the now standing season, March 31 - with all beaver being tagged
and sealed within 30 days. He went from camp to camp or village
and taught anyone interested how to trap beaver. That set 1is
still being used today. I do say the population of beayer is
good today because, it was caught in time to make a recovery.

So, | say again, be careful with subsistence. The above people
were much more dependent on subsistence at that time than we

are so today, but greed got the best of then. I know because,

I was one of them.

To say local management and control would be sure death to
our available resources. Greed alone 1is cutting them short.
With all the high powered mechanized equipment that is readily
available, the resources have nocchance. When the good Lord
created Alaska, he did it so as to provide for a certain number

of people who could exist on the resources this land could provide,

I am sure.



. 3'it-.h modern method:; anq moans, a good portion of the resource".
g“ecn reduced due t:o the high priority given the dollar.

i most of the gold gone, nearly, all of the salm.cn gone at one;

it, the timber going, only one noticeable item seems to grow

m" _utber each year. That is the people, demanding more from

fast depleting resources. All demanding the same right to

all of the fish, all of the gams, all of the time.

With the people here now, and more coming all the time, our
h ar.d game is not going to stand the pressure. To too it

, we even let any foreigner from other countries load up with
3 ar.d ammo to roam at will, to destruct our game and possibly
: habitat. No questions asked.

The me .tiers of the Gama board are unable at times to cope
:h do-gooders in the Lower 48 and in Alaska. Wc have our hands
id by Wolf lovers with warped minus- most likely warped by
rmunistic teachings to disrupt cur way of life.

The harvest of moose is heavy and getting heavier each year
adding mere hunters from all directions - with the wolf taking
E.y healthy share. The do-gooders have clone their best to
srupt our efforts to manage predator control. This control
a proven tool. To manage and maintain a good healthy number
m.ccse and other game by thinning out a few wolves which 1is
very valuable fur bearing animal. Not a big game species,
loss you want your dog classed as big game also.

The Federal government D-2 land or whatever concept is
opted, the management of cur Tf.ish and game should be cone by
e State of Alaska. Preferably by a game beard or whatever, to
elude predator control on all land in Alaska, not to eliminate
t control to maintain the resources with high priority given
anv part of the game resource shewing signs of weakening.

I feel it is very unconstitutional to use the word subsistence
define the way of life of one person over another.Being so
r covcrnment says wc do jusu that, it seems that wc are being
rccd to discriminate against each other coth here in Alaska and
emor citizens who make up the U.S. A very undcsircablc; condition.

Remember, over-practice of subsistence in some areas, when

de into lav/, eliminates certain species in that area because



it will be over exercised and will mean ruination to most other

resources and habitats also.
Those that promoted the concept of subsistence so strongly

are not going to shoulder the blame, but will put the bJame directly

on the Department of Fish 6 Game whether it is iIn operation or .

not. 1 Ffeel sure that the Dept, of Fish & Game is being forced

to accept whatever concept is adopted - That concept could be
rotten.
Who 1is eligible for subsistence? I am sure there 1is no Vv/ay

anyone could define it so it will be honest and fair to everyone--—--
in an area or region. IT there were no one getting food stamps

or on welfare, it would be somewhat easier to determine who is
eligible for subsistence. ,

Our older people are. a thousand times better off then they-
were in say 1925, which I am sure they deserve.

Is a man, 35years old, with a family of ten and has a small
income more eligible than a man, 50 years old, with a family of thre
IT a man lived in Alaska for 60 years and had a healthy income but
used subsistence type food all of his life, is he cut off from
subsistence? Where does the well-to-do or somewhat wealthy woman

that has supplied food for her family all her life from the local

resources stand?
There are many more circt™tanceg”Jo confront us. Each one

is. just as discriminative txs any other you might want to bring up.
I see no fair way or means to really honestly define subsistence
for one citizen over another. It is a task like it would be to
tell one of my children that he should get more- than the other.

Our Tfish and game should be managed by the State of Alaska
Gambe board and State what have you. There should be well trained
advisory boards on a regional basis. They will be on an advisory
capacity only. The training to be done by qualified staff or
personell. -

More active Field Law Enforcement officers are needed to
enforce the laws. Foreigners from other countries should not be
allowed to hunt without a guide to roam free our land and to

destroy our game. Our game can not be killed to leave the meat

rot in the Tfield.



»

If, under any adopted subsistence regulation, it is found
that cur fish ar.d game resources will not maintain a orodvotive
level because lgj_\%wgr hunting by any hunters, subsistence or

otherwise, ctvifiZrlbLiJM'uirrg subsistence permits could be issued
o7, N o /-4~

or else all hunting stopped. This would provide the 'dosircablc™
amount of subsistence needed. The subsistence reaulation that
.is adopted w ill determine how much subsistence is needed. /-) aA>-'—

I do not think any lav/ has beer, made that says the State of

Alaska or the Department of Fish C Game deprives anyone the use

of the resource as a subsistence need. There are regulations
that say you must do things in season. All seasons should be
recognised if we arc going to preserve our resources. Even if
the subsistence law was passed, you s till should have to abide
with the law. I don't see any gain in net doing so. To break

the laws would promote hardship on the so-called subsistence
user in the future. The season for harvesting the animal resource,
that is getting fewer in number would have to be clcsod-until their
population regained to a desired level. Don’'t kill just because
you may have the right as a subsistence user to do so.

J car.'t forsee our Federal Government and the people who
help run our United States be so small minded as to want us
citizens of the U.S. because we live in Jvlaska to accept such
undesireable legislation. I am sure in many instances that it

could be fatal to seme if not all our fish and game resources.



Jans 7, 1973

The Honorable Kay Poland
Senate Resources Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99311

Dear Senator Poland:

It has just coire to my attention that there would be one other dijcrepancy
in the current Title 16 statutes should the present CGIIP 960 pass in the
legislature. A change would be necessary in AS 15.u5.940 Definitions
relative to definition nurrber (17) "subsistence fishing." Presently this
definition reads as follows:

(17) "subsistence fishing" means the taking, fishing for, or
possession of fish, shellfish, or other fishery resources for
personal use and not for sale [OR BARTER] with gill net, seine,
fish wheel, long line, or other means defined by the Board of
Fisheries;

It would be necessary to eliminate "or barter™ from this definition in order
to comply with the language in CSHB 950. Actually it would be well to elimi—
nate these words from that definition regardless of whether the bill passes
or not, because it has caused numerous problems with our enforcement people

in many areas of Western Alaska where barter has been a traditional activity.
If this latter action were taken, then the definition proposed for "barter"
should be added to the section.

Sorry for not having addressed this problem either in my testimony or in
my June 6 letter. Thank you for your consideration.

Sincerely,

Donald 0.
Carrrissioner
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June 6, 1973

The Honorable Kay Poland
Senate Resources Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Senator Poland:

| would like to comment further upon the language in CSHB 960 (Finance) a:
relative to certain sections upon which there seems to be some controversy.
My comments below follow the section numbers as referred to in the Bill.

Section 2. AS 16.05.090. | would like to restate the Departments position
that the duties proposed for a "“subsistence groupllwithin the Department of
Fish and Came could be better served by having that ‘'group"” designated as
a "Section" in the Commissioner's Office. In that position the Section would
carry greater authority in dealing with the other- Divisions— Sport Fish,
Commercial Fisheries, and Game— in providing the necessary coordination
between the staff biologists of these Divisions and the "subsistence" staff in
providing for adequate regulatory proposals to the Boards.

Section S. AS 16.05.257(e). We still are concerned that the proposed wording
used presently in the Bill will be too demanding on our staff biologists to supply
all of the requested information for every such request. | had recommended in
my testimony yesterday that this new language be deleted and that the existing
language in Title 10 remain. The eight kinds of information identified as
reauired would create a great burden upon Department staff. In substitute

Il recommend instead that the following language preface the existing language
in AS 16.05.257(e):

The department shall investigate every petition or request made
under (a)(2), (3) or (-1) of this section and prorido the hio-
logical evidence i reded to evaluate each such oetition or request.
No subsistence area may be created under this section if the Board of
Game determines that biological evidence indicates that the creation
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of such an area is likely to adversely affect aresource in that it
would fall below the level of sustained yieid determined to be adequate.

Section 15. AS 16.05.940(26). "Subsistence uses." | would recommend that
if "subsistence uses" is to be defined that it might be best to follow the defini-
tion that currently is in the (d)(2) legislation now before Congress, as it
seems likely that this definition will survive in whatever legislation finally
emerges. That definition is as follows:

(26) "Subsistence uses" means the noncommercial, customary and
traditional utilization within the State of wild, renewable resources for—

(1) direct personal or family use for food, shelter, fuel,
clothing, tools, or transportation;

(2) the making and selling of handicraft articles (including
clothing), but only out of nonedible byproducts of fish and
wildlife taken for such personal or family use; or

(3) customary trade, barter, or sharing among subsistence
users for personal or family use.

Section 15. AS 16.05.940(27)." | reiterate my statement that the definition of
"barter" should try to exclude the commercial aspects of any exchange. In

this respect | think that the definition as contained in Senator Hohman's

SB 506 (shown below) is quite appropriate. It eliminates the commercial problem
while recognizing the "traditional” barter or trade being carried out by rural

residents.
"Barter" means to exchange, trade for, or otherwise give and receive
subsistence-taken fish or game or their parts in exchange for other

subsistence-taken fish or game or their parts.

We have attached a revised fiscal note to cover the suggested changes to
AS 16.05.300.

Sincerely,

Commissioner

Enclosure



June 10. 1978

The Honorable Kay Poland
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Senator Poland:

Yesterday you requested the Department to poll the Board of Game to
determine their views regarding CSHB 960 (Finance)am as written
regarding the "subsistence issue" and the establishment of a "Division
of Subsistence"” in the Department by legislative mandate. Insofar

as was possible we contacted the Board members yesterday afternoon
and evening with the results as indicated below. Six of the seven
members were reached— Jim Rearden, Clint Buckmaster, Charles Evans,
Darrell Farmen, Pete Nelson, and Sam Harbo; Sidney Huntington was
not available.

(1) AIll six were opposed to the legislation as written; | feel confident
in saying that | believe Sidney Huntington also would be opposed.

(2) Four, and to that | would add Huntington to make five, were opposed
to any such legislation being passed regardless of language;
two— Chuck Evans and Clint Buckmaster— felt they could support
CSHB 960 if the Department's suggested amendments were adopted.

In addition, we attempted to poll the Board of Fisheries as well, but were
less successful. Only four of the seven were reached— Nick Szabo, Gordon
Jensen, Herman Schroeder, and Calvin Fair. All were opposed to CSHB 960
as written. Szabo was opposed to any legislation being passed. Jensen,
Schroeder, and Fair felt they could support the bill ii the Department's
suggested amendments were adopted.

I will stick my neck out and say that | think all members of the two Boards
believe that there is little need for this kind of legislation and that the
subsistence question can be handled quite adequately under a modified
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regulatory system (which we are working on now). | believe too that all
would object to the Legislature establishing any organizational unit within
the Department by State law, as has been done already with regard to the
Fisheries Rehabilitation, Enhancement and Development Division.

The Department would like to propose two additional amendments to CSHB 960.
Again, both were overlooked in our previous review and, again, | apologize
for that lack. Our proposals are as follows:

(1) p.5Sec. 11 (Sec. 10 as per Dept.'s earlier recommendations)
AS 16.05.257(h)(2) lines 26-29.

We suggest the elimination of this section, and instead leave the
existing language presently in the Statutes. Present language
reads as follows:

(2) "subsistence hunting area" means an area designated by the
board as primarily important for subsistence use and in which it
is unlikely that subsistence needs will be met if recreational
hunting, including hunting for trophy purposes, is permitted

or if certain methods and means are continued, (s 1ch 199

SLA 1975; am s 2 ch 269 SLA 1976)

The language stated in CSHB 960 would be too narrow and |
believe not in compliance with the State Constitution because of
discrimination in permitting only subsistence hunting in a
"subsistence hunting area." The existing Statute language is
more flexible in that control of hunting also could be handled via
"methods and means," as well as by other regulatory constraints.

(2) p.6Sec. 14. AS 16.05.930(e), lines 17-18.

Language here needs to recognize the responsibility of the Boards
to set regulations. | suggest that it be amended to the following:

Line 17-18 " .. .except that the appropriate Board cr the Commissioner
by delegation of the appropriate Board may prohibit. ...

Thanks again for allowing us to state our views regarding this important
piece of legislation.

Sincerely,

Ronald 0. Skoc{j]|
Commissioner



27007 NL BETHEL ALASKA 90 06-07 1?.P ADT
PMS CHAIRPERSON KAY POLAND
SENATE RESOURCE COMMITTEE
POUCH V _JUNEAU ALASKA
nijnamkitlulsisti as part of the association of village
COUNCIL PRESIDENTS WHICH IS REPRESENTATIVE OF 57 VILLAGES
IN THE YUKON K"JSKOKVIM DELTA WOULD LIKE TO EXPRESS
ITS SUPPORT OF HB963 AS IT ARRIVES IN THE SENATE RESOURCE
COMMITTEE. WE FEEL THAT ANY AMENDMENTS TO IT WOULD WEAKEN
ITS POWERS. AS A DIVISION WITHIN THE STATE REGULATORY SYSTEM,
THE IMPORTANCE OF SUBSISTENCE AND RESOURCE INVOLVED WOULD
BE ADEQUATELY PROTECTED AND EFFECTIVELY REALIZED FOR THE
CONTINUING EXISTENCE OF THESE IMPORTANT RENEWABLE RESOURCES
TO THE STATE OF ALASKA AND ITS RESIDENTS.

TONY VASKA, N"JINaMKITL*"JTSISTI
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PM SENATOR KAY POLAND
JUN
DEAR SENATOR POLAND, REFERENCE HR963 (SUBSISTENCE
PRIORITY- BILL)
WE URGE YOU TO DEFEAT THIS 3ILL IN THE SENATE.
THE IMPORTANCE OF LEGITIMATE SUBSISTENCE NEEDS HAVE BEEN
ADEQUATELY PROVIDED FOR 3Y STATUTES AND POLICIES OF
THE FISHERIES AND GAME 30ARD.
THIS 31LL IS TOTALLY UNNECESSARY, AS IT IS CUMBERSOME,
EXPENSIVE, AND WOULD ESTABLISH AN ADDITIONAL BUREAUCRACY
WHICH FURTHER COMPLICATES THE ALREADY COMPLICATED ISSUE
OF FISH AND GAME MANAGEMENT. IF WE THINK IN TERMS OF
SPENDING VAST SUMS OF MONEY, THE FUNDS SHOULD 3E USED IN
FIELD WORK TO SNCHANCE FISH AND WILDLIFE POPULATIONS
INSTEAD OF ESTABLISHING ANOTHER ADMINISTRATIVE DIVISION
TO ADDRESS A PROGRAM THAT IS ALREADY 3EING ADEQUATELY

ADMINISTRATED.

RAY MCN'JTT PRESIDENT ALASKA PROFESSIONAL HUNTERS ASSOC
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TO: PRESIDENT JOHN RADER AND ALL MEMBERS OF THE SENATE

FROM: RAY MC NUTT, PRESIDENT
ALASKA PROFESSIONAL HUNTERS ASSOCIATION

?0 BOX 4-1932
ANCHORAG AK 99509

THE FOLLOWING IS A COPY OF A TELEGRAM SENT JUNE 7, 1978, TO SENATOR
POLAND RE H3 960 (SUBSISTENCE PRIORITY BTLL):

WE URGE YOU TO DEFEAT THIS BILL IN THE SENATE.

THE IMPORTANCE OF LEGITIMATE SUBSISTENCE NEEDS HAVE BEEN ADEQUATELY
PROVIDED FOR BY STATUTES AMD POLICIES OF THE FISHERIES AND GAME BOARDS.

THIS BILL IS TOTALLY UNNECESSARY AS TT TS CUMBERSOME, EXPENSIVE, AND
WOuUD ESTABLISH AM ADDITIONAL BUREAUCRACY WHICH FURT..ER COMPLICATES THE
ALREADY COMPLICATED ISSUE OF FISH AND GAME MANAGEMENT. IF WE THINK IN
TERMS OF SPENOING VAST SUMS OF MONEY, THE FUNDS SHOULD BE USED IN FIELD
WORK TO ENHANCE FISH AND WILDLIFE POPULATIONS INSTEAD OF ESTABLISHING
ANOTHER ADMINISTRATIVE DIVISION TO ADDRESS A PROGRAM THAT IS ALREADY

BEING ADEQU, ELY ADMINISTERED. _

EOM/CCD/



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

I'ouclt Y, Slate Capitol
Juneau, Alaska 99811
(907) 465-3991

May 19, 1982
MEMORANDUM

TO: Representative Bob Bettisworth

Uu
FROM: Leslie Longenbaugh, Research Staff

RE: History of Subsistence Law
Research Request Number 82-132

Margaret King of your staff asked that we provide information on the
history of the 1978 State subsistence law and subsequent bills regarding
subsistence. In particular, Ms. King asked for a legislative history of
the subsistence law, information on legislators' voting records on the
issue since 1978, and a discussion of the 1978 Alaska Supreme Court case
that helped to engender the passage of the subsistence law.

Legislative History of Subsistence Law

House Bill 960 was introduced by the House Rules Committee, at the request
of the House Special Committee on Subsistence, in May 1978. Before its
enactment in June of that year, the bill was considered by the Resources
Committees of both houses, by the Finance Committees of both houses, and
by its sponsor, the House Special Committee on Subsistence. Below is a
detailed history of the passage and amendment of HB 960 through both
legislative bodies and to the governor for his signature. Appendix A

contains the voting record for the subsistence Ilaw in both houses.
History of ch 151 SLA 78
May 1, 1978 --  HB 960 introduced by House Rules at the request of the
House Special Committee on Subsistence; first reading;
referred to House Special Committee on Subsistence,
House Resources and House Finance

May 1, 1978 - Meeting of House Special Committee on Subsistence

May 2, 1978 -- House Special Committee on Subsistence passed HB 960
with amendments; referred to House Resources

May 2, 1978 -- Meeting of House Resources Committee

May 4, 1978 House Resources offers its committee substitute for
HB 960; CSHB 960 is referred to Finance
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Page

May

May

May

May

May

May

May

May

June

June

June

June

June

June

June
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19, 1982
2
4, 1978 --
12, 1978 --
12, 1978 --
15, 1978 -—
19, 1978 --
26, 1978 --
26, 1978 --
30, 1978 —
5, 1978 —
9, 1978 --
14, 1978 -—
16, 1978 -
16, 1978 —
16, 1978 -
17, 1978 --
17, 1978 --

Fiscalnote on HB 960 is printed in House Supplement
House Finance meeting to consider CSHB 960

Letter of intent on HB 960 from House Special Committee
on Subsistence is printed in House Journal

House Finance meeting to consider CSHB 960

House Finance offersits committee substitute for CSHB
960; CSHB 960 is referred to House Rules

HB 960 is read for the second time; House adopts CSHB
960 (Fin) in lieu of HB 960; CSHB 960 (Fin) is amended
by the House; CSHB 960 (Fin’ am is read for the third
time; CSHB 960 (Fin) am passes the House on a vote of
28 yeas to 8 nays, with 4 excused

CSHB 960 (Fin) am is engrossed, signed by the Speaker
and sent to the Senate for consideration

First reading in Senate of CSHB 960 (Fin) am; referred
to Senate Resources and Finance Committees

Senate Resources meeting to consider CSHB 960 (Fin) am
Senate Resources meeting to consider CSHB 960 (Fin) am
Senate Resources meeting to consider CSHB 960 (Fin) am

Senate Resources committee substitute for CSHB 960
(Fin) am is adopted by the Senate; Senate reads SCS
CSHB 960 am S for the second time; Senate waives re-
ferral to Senate Finance

Letter of intent from Senate Resources regarding SCS
CSHB 960 am S is printed in the Senate Journal

SCS CSHB 960 am S advances to third reading in the
Senate; SCS CSHB 960 am S passes the Senate on a vote
of 17 yeas to 3 nays; notice of reconsideration

Reconsideration of SCS CSHB 960 am S, which passes the
Senate on a vote of 14 yeas to 2 nays, with one absent
and three excused

House concurs in Senate amendment to CSHB 960 (Fin) am,
adopting SCS CSHB 960 am S
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June 29, 1978 - SCS CSHB 960 am S is sighed by presiding officers in
House and Senate and is sent <0 the Governor for his
signature

July 22, 1978 - SCS CSHB 960 am S is signed into law, ch 151 SLA 78,

by the Governor
Voting Records on Subsistence
Appendix A provides a brief description of each of the eight bills related
to subsistence that have come to the House or Senate floor since 1978,
and a record of the final vote on each bill.

1978 Court Case

A case brought in 1976 against the State by a sportsman's association
brought up the question of the State's legal right to regulate the

taking of game on the basis of need. The lower court held that there
was no statutory authorityfor issuing hunting permits using need as
the most important criterion. By the time the case was decided by the
Supreme Court, in September 1978, the issue of whether subsistence

was a valid criterion in regulating fish and game had been settled by
the enactment of ch 151 SLA 1978. The following summary of the events
leading up to the suit derive from the facts as stated by the Supreme
Court decision* and, to a lesser extent, from a brief filed in the case
by the Alaska Federation of Natives as a friend of the court.

Because the size of the westernarctic caribou herd had declined dras-
tically over the precedingfive years, the Alaska Department of Fish
and Game began in 1976 taking steps to ensure the continuation of the
herd. In August of that year, the Department announced an emergency
closure for human kills of the <caribou, and released proposed recom-
mendations for consideration during a meeting scheduled to be held the
next month.

In September, the Board of Game met in Fairbanks to hear statements and
recommendations from members of the public and from department staff
regarding the proposed regulations. The Board considered the evidence
and took the following actions by filing emergency regulations in October
1976:

*Tanana Valley Sportsmen's Association, Inc
State of Alaska, 583 P.2d 854.

., and Mark A. Hartes v.
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1) required that the taking of caribou in the affected areas be by
permit only;

2) set the season at October 1to March 31;
3) required thatthe permit total not exceed3,000 bull caribou;

4) authorized the distribution of the 3,000 permitsin 16 villages,
specifying the number tobedistributed in each village;

5) established a quota system for issuing permits; the quotas would
be based upon the recommendations of village councils and corpo-
rations, the criteria to be used including population, need, and
the availability of other food sources and employment.

The regulations gained permanent status in November 1976, and became

effective in December of that year; in their permanent form, the
regulations no longer contained reference to issuing permits on the
basis of need. The Boards of Fisheries and Game gave their agents

oral instructions to require proof of need before issuing the permits.

In December 1976 the Tanana Valley Sportsmen's Association and Mark
A. Wartes filed suit against the State, asking that the State be
enjoined from issuing any permits for the taking of <caribou, and
that the court issue an order restraining the State from enforcing
the emergency regulations. The complaint charged: that the permits
were distributed only to members of native corporations, and only
to those who could demonstrate need; that the Department had no author-
ity to issue permits on the basis of need; that the distinction
apparently made by the Board between those in need of caribou and
those not in need could not be grounded in the definition of "subsis-
tence hunting" that was then found in the statutes; and that the State
constitution did not permit such a distinction.

The superior court granted Tanana Valley summary judgment in April
1977, enjoining the State from enforcing the emergency regulation
regarding the taking of ~caribou, and restraining it from issuing
permits for this purpose. The State appealed the judgment to the
State Supreme Court; the <court's decision, which was published in
September 1978:

1) affirmed the portion of the court's decision that prohibited the
issuance of permits based on oral instructions regarding need,
because such verbal additions to the regulations were both un-
authorized and unenforceable;
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2) reversed the court's injunction against issuing permits for the
killing of caribou in the designated game management areas; and
not rule on the statutory authority to increase permits based
on need or on the constitutional challenge to statutes and regu-
lations .

In 1977, the lower court judge's ruling prompted concern among legis-
lators and others, who sponsored and supported the subsistence legis-
lation that was enacted in 1978. One portion of the 1978 law outlines
the criteria to be used by the Boards of Fisheries and Game in allocating
restricted resources among subsistence users; these criteria were
those originally devised by the Board of Game for the emergency regula-
tion of the caribou.” Thus, it could be said that the Tanana Valley
suit acted as an impetus and concrete inspiration to the 1978 Ilaw.

We have copies of and legislative histories for each of the subsistence
bills discussed in Appendix A, which we would be happy to share with

you. If we can provide any further information or assistance, please
call on us.

LL/

Attachment: Appendix A

"The criteria are: dependence on the resource; proximity to the
resource; and availability of alternative resources.
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Votes Recorded in Both Houses
the Alaska Legislature:
Subsistence Legislation
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of subsistence hunting and fishing within
Game, and set out criteria
Game in permitting the taking

1) customary and direct

of

use by the
fish and game for

dependence upon the

stay of one's livelihood;

2) local residency; and
3) availability of alternative

Both the House and the Senate versions

uses" as:

...the customary and traditional
able resources for direct

food, shelter, fuel,

the making and selling

by-products of fish

or family consumption,

sharing for personal

The version of HB 960 that
included a few provisions that were not
Most notably, the House version would have enlarged the membership of
and would have established a sub-
committee
attached

the Boards of Fisheries and Game,
sistence committee as a permanent
ture. As is described in
HB 960 was sponsored originally by the Rules Committee at the
of the Special Committee on Subsistence.

House and Senate Resources Committees.

CSHB 960 (House vote)

Yeas: Akers
Anderson
Beirne
Brown
Buchholdt
Cotten
Cowper
Duncan
Eli ason

Nays: Bennett
Carpenter
Dankworth

Excused: Bradley

Freeman
Gardiner
Gruening
Guy
McKinnon
Malone
Meekins
Mil es
Mil ler

Haugen
Kelly
Lovseth

Chatterton

resources.

uses
personal

clothing, or
articles
resources

customary

tools,
handicraft
and wildlife
for the
or family consumption.

included

interim

more detail the

The bill

the Department
Boards of

of HB 960 define

in Alaska of wild,
family consumption
transportation,
nonedible

out
taken

was voted on by the members of the House
in the Senate version.

of

Nakak

Ose
Osterback
Phillip s
Rhode
Rudd
Schaeffer
Smith
Snider
Swanson
Parr
Urion

Hayes
Lethin

Fisheries
subsistence use:

resource as the main-

"subsistence

trade,

memorandum,

was amended by
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SCSCSHB

Yeas:

Nays:
Absent:

Excused:

960 (Senate vote)

Butrovich
Colletta
Ferguson
Hackney
Hohman
Huber
Bradley
Croft

Meland
Poland
Rader
Ray
Rodey
Willis

Kerttula

Sackett
Sumner
Til lion
Ziegler

Orsini
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Senate Joint Resolution 37 (1978)

Senate Joint Resolution 37, passed by both houses in 1978, requested
the U.S. Secretary of Commerce "to allocate adequate funding to a
comprehensive long-term research program on the status of bowhead
[whales] as well as all other arctic whales." The Secretary wc. also
asked "to cooperate with the State of Alaska and the Alaska Eskimo
Whaling Commission in the management of the bowhead whale conservation
program, including the enforcement of the bowhead whale harvest
guota." Senator Ferguson sponsored the resolution.

SJR 37 (Senate vote)

Yeas: Bradley Kertulla Rodey
Butrovich Mel and Sackett
Colletta Orsini Sumner
Ferguson Poland Til lion
Hackney Rader Wil li s
Hohman Ray Ziegler
Huber
Nays: -0-

Excused: Croft

SJR 37, 1978 (Hcuse vote)

Yeas: Akers Freeman Mil ler
Anderson Gardiner Nakak
Beirne Gruening Ose
Bennett Guy Osterback
Bradley Hayes Parr
Buchholdt Kelly Phil lips
Carpenter Lethin Rhode
Cotten Lovseth Rudd
Dankworth McKinnon Schaeffer
Duncan Malone Smith
Eli ason Miles Swanson

Urion
Nays: -0-
Excused: Brown Cowper Meeki ns

Chatterton Haugen Snider
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House Joint Resolution 53 (1977)

Hou e Joint Resolution Number
requested that the U.S. Department of Commerce
expenses incurred in traveling
sions of those Alaska fishing
invited to advise the cMef

question were those over Pacific

U.S.

53, passed

by both houses
"reimburse

to and attending the

industry

salmon

was sponsored by Representative Gardiner.

HIJR 53 (House vote)

Yeas: Akers
Anderson
Beirne
Bennett
Bradley
Brown
Buchholdt
Carpenter
Chatterton
Cotten
Cowper
Dankworth
Duncan

Nays: -0-

Excused: Nakak

HIJR 53 (Senate vote)

Bradley
Colletta
Croft
Ferguson
Hackney
Hohman

Nays: -0-
Absent: Butrovich

Eli ason
Freeman
Gardi ner
Grueni ng
Guy
Haugen
Hayes
Kelly
Lethin
Lovseth
McKinnon
Malone
Meekins

Schaeffer

Huber
Kerttula
Mel and
Orsini
Poland
Rader

Miles
Mil ler
Ose
Osterback
Parr
Phil lips
Rhode
Rudd
Smith
Sni der
Swanson
Urion

Ray
Rodey
Sackett
Sumner
Til lion
Wil lis
Ziegler

negotiating
representatives
negotiator.” The
interceptions.

negotiations
resolution
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Senate Bill
Senate Bill
the expiration

sale of

tion to the
such fish

Number 197,
date on
subsistence-caught
tion that required the Department of Fish and Game to make a recommenda-
legislature
€ggs,
in gathering the

SB 197 (Senate vote)

Yeas:

Nays:

Bradley
Butrovich
Colletta
Croft
Ferguson
Hackney

Huber

(eChanged his Nay vote to

SB 197 am H (House vote)

Yeas:

Nays:
Excused:

Akers
Anderson
Beirne
Bennett
Bradley
Brown
Buchholdt
Chatterton
Cotten
Cowper
Dankworth
Duncan
Eliason
-0-
Carpenter

concerning
and called on

197 (ch 56 SLA 1977)

when passed by
ch 99 SLA 1975,
fish

eggs.

Hohman
*Kerttula
Mel and
Orsini
Poland

Rader

Yea.)

Freeman
Gardiner
Gruening
Guy
Haugen
Hayes
Kelly
Lethin
Lovseth
McKinnon
Malone
[leeki ns
Miles

a statute
The House version

the
the Department

Senate in
that

prohibition
of Public Safety
information necessary to such a recommendation.
was sponsored by Senators Hohman and Sackett.

Ray
Rodey
Sackett
Sumner
Til lion
Willis
Ziegler

Miller
Nakak

Ose
Osterback
Parr
Phillips
Rhode
Rudd
Schaeffer
Smith
Snider
Swanson
Urion

added a sec-
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Senate Resolution 4 (1981)

Senate Resolution Number 4, passed by the Senate in 1981, urged the
Board of Fisheries "to define subsistence fisheries use ina manner
that will minimize the impact on hook and line personal useand com-
mercial fisheries in Cook Inlet" and that the Board "allocate the
fish resources in a manner similar to the intent of the 1977 upper

Cook Inlet fish resources management plan.” The original sponsors
of SR 4 were Senators Rodey and Kelly; the Senate RulesCommittee
amended the resolution before it came to avote.

CS SR 4 am Recon (Senate vote)

Yeas: Bennett Gi Iman Parr
Dankworth Kel ly Ray
Fahrenkamp Kerttula Rodey
Ferguson Mulcahy Sturgulewski

Ziegler

Nays: Eliason Hohman

Excused: Bradley Fischer Sackett
Colletta

Absent: Stimson
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House Bill 54~ (1980)
House Bill Number 544, which passed the House in 1980, would have
classified sport, commercial and subsistence fishing as the only
categories of fishing activity that are permitted in the state.
The bill would not have affected the right of the Board of Fisheries
to change the number of permitted categories of fishing activity.
Representative Parr was the original sponsor of HB 544; the House
Re: -)urces Committee changed the bill before it came before the
entire House.
CSHB 544 (House vote)
Yeas: Anderson Eliason Montgomery
Beirne Freeman Munson
Bettisworth Fuller Osterback
Branson Gardiner Parker
Brown Halford Parr
Buchholdt Hurlbert Phillips
Carney McKinnon Rogers
Chatterton Malone Schaeffer
Cotten Martin Smith
Duncan Miller Zharoff
Nays: Barnes Hayes O'Connell
Guy
Not Voting: Haugen Metcalfe Moss
Meekins Miles Randolph
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Senate Bill 113 (ch 5 SLA 1979)

Senate Bill Number 113, enacted in 1979, related to hunting activi-
ties. The Senate version of the bill had to do with wasting the
meat of hunted animals; the bill classified additional portions of
the animal as meat that may not be wasted. The House version re-

tained the Senate provisions and added restrictions on non-residents’
hunting without a guide for large animals for which "big game tags"”
are required. The bill was sponsored originally by Senators Sackett
and Ferguson; the House amendments were made by the Judiciary Com-
mittee.

SB 113 (Senate vote)

Yeas: Bennett Hackney Ray
Colletta Kelly Sackett
Dankworth Kerttula Stimson
Fahrenkamp Meland Sturgulewski
Ferguson Mulcahy Sumner
Til lion
Ziegler
Nays: -0-
Absent: Bradley Hohman Rodey

HCSSB 113 am H (House vote)

Yeas: Anderson Ful ler Moss
Beirne Gardiner Munson
Brown Hurl bert Osterback
Buchl.ol dt McKinnon Parker
Carney Mai one Parr
Cotten Meeki ns Phil lips
Duncan Miles Rogers
Freeman Miller Schaeffer
Zharoff
Nays: Barnes Eliason Marti n
Betti sworth Hal ford Metcal fe
Branson Haugen Montgomery
Chatterton Hayes O'Connell
Randolph
Smith

Not Voting: Guy
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House Bill

House Bill

199 (1979)

199, passed by the House

1979, would have made

the present subsistence hunting and fishing section within the Depart-

ment of Fish
The bill

powers.

and Game

HB 199 (House vote)

Yeas;

Nays:

Not Voting:

Anderson
Bei rne
Branson
Brown
Buchholdt
Cotten
Duncan
Eliason
Freeman
Barnes
Betti sworth
Carney
Chatterton
Hal ford
Schaeffer

into

a division,
was introduced by the Special

Ful ler
Gardiner
Guy

Hurl bert
McKinnon
Malone
Meekins
Miles

Haugen
Hayes
Martin
Metcalfe
Mostgomery

with expanded duties and

Subsistence Committee.

Miller
Moss
Osterback
Parker
PhiH i ps
Rogers
Zharoff

Munson
O'Connell
Parr
Randolph
Smith



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811
(907) 465-3991

May 21, 1982

MEMORANDUM

TO: Representative Bob\ﬁ\/ I
ah. Research

FROM: Leslie Longenbaus<, . Staff

RE: History of Subsistence Law

Research Request Number 82-132

Enclosed are copies of three research memoranda prepared by this

Agency, all containing information regarding issues of subsistence
hunting and fishing in Alaska; | neglected to provide these with my
memorandum to you of May 19. If you have any questions, or would like

further research on any of the issues presented in these papers,
please call.

LL/

Attachments: Research Request Number 81-14
Research Request Number 82-37
Research Request Number 82-100



Honorable John A. Fund

JILL SHEFFIELD. GOVERNOR

REPLY TO:

Z5E3*ART. 3UIE'T O T suiTe 200 AVENUE

ANCHORAGE. ALASKA 99501
OFFICE OF THE4 TTORNEY GENERA L PHONE: 19071 2763550

-rn- o 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: 1907) 452-1563

G POUCH K mSTATE CAPITOL
JUNEAU. ALASKA S9SI11
PHONE: 1907) 4653600

House of Representatives
Pouch
Juneau, Alaska 99811

lie: Zcual protection and she
esiinition of subsistence
uses in CSH3 238 (judiciary)
AG_Files™366-375-35 ar.u
377-175-35

Dear Representative Sur.d:

You have ask.ed for an analysis under equal protection

principles c¢_: the aefir.iticn of subsistence wuses contained in
CSHB 238 (judiciary), an act relating; to the taking of fish anc.

game for subsistence ana personal wuse. The classification of
those eligible to participate in subsistence hunting and fishing
under the bill is supported by information about the different

ways Alaskans use fish and game, ar.d would be defensible against

equal protection challenge. (See the attached April 23,~1985,

memorandum to me from Don \. Collinswerth, Commissioner of Fish
and Cane.)

The bill defines "subsistence wuses"™ as the "customary

traditional noncommercial uses of wild, renewable resources

by aresident domiciled in a rural area of the state” for certain
specified purposes. Further, the bill defines "rural area" as

a community or area of the state in which the tak-
ing of fish or wildlife for personal or family
consumption is a significant characteristic of the
economy of the community or area....

These definitions, then, establish a class of people eligible tc
participate in subsistence hunting and fishing, which uncer

16.05.251(b) and 255(b) must be authorized by the Hoards of

Fisheries and Game unless sustained yield would be jeopardisea,
ana must be given d priority if restrictions are required.

-The state egual protection test generally, has been

uiscussee in connection with article I, section 1 of the Alaska
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File Jo. 366-375-85 « 377-176-85

Constitution. which provider in o.2rr :kat "all pertcos arc scuta,
arc are entitled to ecual rights.” In addition, article VIII,
section 17, is in essence an equal protection guarantee with
regjrc tc natural resources:

Laws and regulations governing the use or disposal
of natural resources shall apply equally to all
persons similarly situated with reference to the
subject matter and purpose to be serveo by the lav;
or regulation.

The ecual protection guarantee is designed to ensure
chat these situated similarly with rezare to the "subject matter

and purpose of a law will be treated wecualiv under that law.
KetchikanGateway Soroush, .-.laska y. breed. :29 P.2d S95 (Alaska
TWIT! classm eation must tear I~ fair ar.d substantial
relationship tc a legitimate governments1l objective.” Commercial
Fisheries Er.trv Commission v.An~mcck. 606 P. 2d 1255, [ZTT
(Aiasxa 1980). finally, canal prctectitn deesnot demand abso-
lute perfection in the clasciricacion system. Td. at 1267. As

the court noted ir. Rose v. Commercial Fisheries Pntfv Commission,
647 P .2d 154, 160 (Alaska 1932):

The focus of our inquiry under Alaska equal pro-
tection analysis is whether the legislative clas-
sification is a reasonable means tc accomplish a
legitimate state purpose.

The Alaska Supreme Court has developed a three opart
test in analyzing whether legislation offends the equal protec-
tion clause of the Alaska Constitution. Alaska Pacific Assurance
Co. v. Brown, 687 P.2d 264, 269 - 270 (Alaska 1984). The first
inquiry involves what weight should be afforded the constitution -

al interest impaired by the challenged enactment. Depending on
the primacy of the interest involved, the state will have a
greater or lesser burden in justifying its legislation. Next,
the court looks at the purposes served by the challenged statute.
Again, depending on the level of review determined, legitimate
objectives may suffice, or compelling state interest may r.eeci to
he demonstrated. Finally, and closely entwined with the preced-
ing examination, the court evaluates the particular means em-
ployed to further the purported goals. Depending on the level of
review, a Substantial relcationshin may be constitutionally

adequate, or a closer fit between meansand ends may be required’.

Turnina to the first sr.ee in the equal protection
analysis, the Alaska SuDrene Court has noted that commercial
fishing does not involve a suspect classification nor a
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fundamental right so ts to require the application of the ccnraei-

ling state interest test. Commercial Fisherielentry Commission
v. Aookedsk, 676 P .2d 1235"! ITFIl TTailfa _93L). Cherarore it
wouic seem that the objectives of this Dbill, also relating to

harvesting of resources, must be examined to see if they are
legitimate, and the means employee to further those objectives
must bear a substantial relationship tc the ends.

Defining "subsistence wuses"™ and "rural area" bhears a
fair and substantial relationship to a legitimate governmental

objective, as recuired by the equal protection test. Commercial
Fisheries Entr” Commission v. ‘Aookodak, Cio ?.l1d 1255, 12b4
(Alaska i9bU) . The rir.cings In section 1 of the bill indicate

that its purpose 1is to protect "the. taking of fish stocks and
game populations for personal anc family consumption and related
uses"™ which the legislature fir.es s

essential to the health, safety, ar.d general wel-
fare or Alaskans domicilea in rural areas or rural
communities in which the taking of fish and game
for such uses is a significant part of the economy
of the community or area....

(Emphasis added.) This is certainlv a legitimate governmental

objective. State v. Tanana Valiev Coortsmenls Association, Inc.,
583 r.2a 857T! I'55-u00 n.its UUasxl 1976) , acknowledged tile
critical importance in Alaska of preserving and protecting

subsistence uses, and in Ker.ai Peninsula Fisherman's Cooperative
Association v. State, 628 ?.2d 397, 9CT3 (Alaska 1981), the court
notea that the state subsistence statutes addressed that impor-
tant issue on a statewide basis.

After receiving your request for an equal protection

analysis, | askedthe Alaska Department of Fish and Gamefor an
evaluation of the definition of "rural area" contained in the
bill andan assessment of whether the data available to the

department indicates that fish and game have a different role in
thelives of people in ruralareas as defined by the bill,
compared to the role occupied in the lives of other Alaskans.

The attached April 2.3, 1985, memorandum to me from Don
U. Collinsworth, Commissioner of Fish and Game, indicates that
the data available support the definitions and the <classifica-

tions which the bill would establish. It compares the roles fish
and game play in rural areas, as defined by the bill, to the
functionof those resources in non-rurai areas, and notes a

number of general differences.
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.ne manorancur. outlines zr.r.se mm lances with regard to:

.no social organization >f the economy of the

Fconomic differentiation ana specialization.
Wage employment.

Cash income.

Cost of goods and services.

Variety of fish and wildlife species used.
The seasonal cycle of economic activity.

Participation in hunting ami fishing or using wild
resources.

Harvest levels.

Values associated with the use of fish and game.
There hunting and fishing occur.

Sharing and exchange of fish and game.

After detailing these general comparisons, the memoran-
dum concludes that people living in rural areas and rural commu-
nities as defined in the bill "have in general a very different
relationship to fish and game resources than people living in
other parts of Alaska." */

*/ One of the sources of informa :ion evaluated by the department
is Technical Paper No. 61 of the Alaska Department of Fish and
Game, Division of Subsistence, Technical Paper Series, Resource
Vie and Socioeconomic Systems: Case Studies of Fishing ana
nuntins in Alaskan communities, compiled by Dr. Robert j. holie
anu Dr. Linda J. flianna m Larch 1983. That paper examined case
studies of sixteen communities, and then compared, contrasted,
and analyzed the information derived from weach study to reach
certain ¢'~nciusions about the socioeconomic systems present,
TJhat emerges is an understanding of the importance of the socio-
economic system of an area to ail the individuals living there.
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The Alaska juprerne Court has acknowledged she vast
differences **hich exist between rural communities or areas find
other parts or Alaska. In Alvarado itatc. 436 ?.2d P91. 394
(Alaska 1971), the court discussaG those wuirrerer.ces in terms of
the usual conveniences available, the decree of modern facilities
such as runn_r.2 tracer, the number of roads, available transporta-
tion. the ease and frequency of access, the level of industry,
the type ar.d regularity of enpioymenc, the importance of cash
income to the community, ar.d the degree of interaction and
dependence among residents.

It has bear, suggested that there nay be some individu-
als who do r.oc live in rural areas and rurai communities which

and the relationship of the system to fish ar.dwildlife re-
sources. The report demonstrates that communities and areas with
subsistence-based socioeconomic systems show a much higher cegree
of reliance on fish and game resources ch > do other socio-
economic systems, based predominantly on manufacturing, trace,
government, finance, or defense, for example. The paper

concludes:

Alaska is characterised by a diversity of socio-
economic systems and patterns of resource use.
Cur understanding of these contemporary systems is
just beginning. Research like these case studies
contributes information on the role of fishing and
hunting in the diverse socioeconomic systems of
the State. It seems clear that the economic and
social stability of many communities depend upon
access to ar.d utilization of renewable fish and
wildlife resources. Disruptions of the relation-
ships b ‘'v/ieen the community and the resource base
may affect the viability of these ways of life.

ld. at 274.



will be identified under the definition in the bill who have a
somewhat similar relationship c¢co the resource as individuals

living ir. chose areas and communities. Zven ir char is the case,
specific assertions about particular individuals are net ceter-
minative in an equal protection analysis. As rcted by the Alaska
Supreme Court in Rose Commercial Fisheries Zncrv Comnission,
647 ?2.2d 154, 100 TTTlasxa TFTTiT) ''to recuira a rsasoraoie nanus
hetween legislative means and ends is not to demand perfection m
classification.” Similarly, Commercial Fisheries dncry Commis-

sion v. Apohedak, 606 ?.2d 1255, 1267 (Alaska ISbhU), notes cr.at
ecu&i protection does noc demand absolute rar.fecr .on in a class-
ification system. Thus, it would be reasonable for participants
in rural areas as defined in the bill to be eligible to partici-
pate in subsistence uses, r.0 matter what a particular person's
personal statistics r.av be, for it would be the reliance of the
economic system of the area or community upon the personal and
family consumption of fish and game resources that would be
relevant.

It has also been suggested that the legislature <could
develop a list ofcommunities anc areas either included or
excluded from eligibility for subsistence uses. The advantage
of delegating to the boards the authority to identify rural areas
and rural communities and to authorize customary and traditional
uses of fish and game for the residents for those communities and
areas is that modifications ~can be made relatively soon after

available data shows the necessity. For example, if a community
initially identified as a rural community grew substantially,
hunting and fishing for personal or family consumption may no
longer be a significant component of the economy of the commun-
ity . The board could respond to that new information by modify-
ing the appropriate regulations. On the other hand, if that
community were contained on a list in the statute, subsistence
uses would have to be <continued to be authorized. Further,
allowing the boards to apply thelaw on an area by area and
community by community basis will ‘insure <chat the evaluations
will be based on information as it is available. Information may

not presently be available for some communities, and it would be
difficult at this point and time for the legislature to develop a
comprehensive list which would c¢-eat similarly situated indi-
viduals the same.

Similarly, there could be ecual protection problems in

another suggested approach, defining "rural™ by the use of an
arbitrarily selected population level, wunless that level were
shown to correlate to differences in <che use of fish and game for
personal and family consumption. Those problems arc also avoided

hy the delegation in the Dbill to the boards <co identify rural
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mreas on an area c*T area arc corrrnif community oasis.

Under “he bill, Alaskans "ho do not live in rural areas
or rural communities in the state "in which the taking of rich or
wildlife for -personal or family consumetion is a significant
characteristic of the economy of the community or area"™ are not
precluded from harvesting rich ..no game. For example, the
personal use fishing category which CSHB 2T (judiciary) would
establish in statute would provide an opportunity for Alaskans to
harvest fish b efficient methods such as gill or dip net, seine.
rich wheel, o long line. (Jher.ever the board Fichcries
evaluetec chie tr.e uses or an area or community, nr it determines
that the uses are not customary and traditional uses by residents
"domiciled in a rural area of the state,"” the board could author—
ize personal use fishing instead of subsistence fishing.

In conclusion, the definitions suDSistence wuses
and "rural area"™ contained in CSHB 213 (jJuciciarv) establish a
classification of Alaskans eligible for subsistence hunting and
fishing which is supported by available data, and which would be
defensible against an ecual urctecticn challenge. The informs-
demonstracing that the distinction 1is a re.asonacle one,
related to differences 1in the situations of Alaskans [living 1in

those different areas and communities summarized m tr.e
attached April 23, lccs, lemorandum from Lon N. Collir.sworth,
Commissioner of Fish and Canme, it you nave any Tfurther ques-

tions, please do not hesitate to contact this office or the
Departi.enc of Fish and Game.

Sincerely,

NORMAN C. GORSUCK
ATTORNEY GENERAL

cv
Larri lIrene Spengier
.Assistant Attorney Cetierai

LIS:rn
Attachment

cc: w/attachcent
Don Collinsworth
Dennis Kelso
Jin Ayers
Be til Stewart
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Lisa McCracken
Dept of Lav
Adelheid Hermaan

Peter Coll
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Don * Cciiinsvorth n Fish and
Ccmmissioner Wildlife Use
"eoartm.ent cr "isn anc. eame and the

Definition of
"Pural Areas?””

You have asked the department to examine the definition c_
"rural area" contained in C3 H3 ISP (Judiciary) 1in relation
to subsistence uses. The bill defines "subsistence uses"™ as
"the cusfcmarv and traditional noncommercial uses of wild,
renewable resources by a resident domiciled in a rural area
of the state"” for certain soscific vamoses.

defines "rural area" as

A community or area of the state 1in which the
taking of fish or wildlife for personal or family
consumption 1is a significant characteristic of the
economy of the community or area.

You have asked for an assessment of whether the data
available to the department indicate that fish and game nave
a different role in people®s lives in rural areas, under the
bill"s definition, as opposed to other areas of the state.
The Division of Subsistence has gathered information on use
of fish and game 1in over 150 communities 1in Alaska and has
compiled data from a variety of other sources. We have
summarized here the major conclusions from that research 1in
order to answer your question;

Alaska has a wide diversity in ways of Ulife and types of
communities. Most people 1in the state (about 62 percent)
live in the three major population concentrations:
Anchorage, Fairbanks, and Juneau. Most of the rest reside
in approximately 339 smaller communities averaging Tfewer
than 500 people each. Many of these places have fewer than
100. A relatively small number of people live dispersed
outside these communities.

Research bv the Division of Subsistence and other social
scientists indicates that an individual®s relationship to,
and uses of, wild resources are typically part of a larger
community oatterr. of wild resource use, which 1is determined
bv the community®s history, customs, and socioeconomic



In ra."; areas o; ..laska, social and economic .lira cnr.tere
the use c: «%.lu resources. This ducencen i ac m.cst aoparar.t
ir. the less peculated areas. In these areas communities ere
economically ar.d social!l”” deper.aent on \l.untir.c and fishing
for local use.

These communities have what may ha termed "mimed

cuhsister.ee-oash economies™ (Wolfe rnci Tilanr.u, 1SS3)“~ Ir.

them, harvesting ar.d processing cf _ild resources by

families are an 1important component of +the communities!

economy, relative to other sectors such as wace employment.
,0 arees to wr.ich CS ml 2SS refers as rural,

In contrast to these pieces ere larce Alaskan cities which
have economies and ways of Jlife based or. 1industry and
capital rather than the use of fish and wildlife. These
places are not economically cr socially dependent on hunting
ar.d fishing for Jlocal uses in the same way as the areas
described above. In this memorandum they will he referred
tc as non-rural. for the purposes of contrasting them with
rural areas, as defined in the bill..

ices have economies similar to these cf

rest of the United Crates. The pattern
or non ar.c. Wwi. 1 use and 1its relationship tc the
community®s acc imv and social structure differ
significantly from those in the mined subsistance-caeh
economy described above.

The following sections compare the rdes fish and wildlife
olav in rural and nonrural areas:

The Social Organization of the Economy

0 In rural areas, kinship groups (family units) are
the major economic units. These wunits combi-"e
production-, exchange, and consumption functions (a
"domestic mode of production™).

0 In non-rural areas, corporate and other business
structures are the basic units of the economy.
Most economic production occurs outside the
kinship unit, although families are 1important
consumption units.

0 In rural areas, economic activities, including
hunting and fishing, are directed primarily toward
family use and toward justo ininct family relations
ard community stability.

3 The economy of ncn-rurail areas 1is organized around
profit accumulation ar.d earninn cash to exchange
for goods and services.



e0on 1

Tccr.mic Tiffarer.tission md Specialisation

- In rural areas, there 1is a Jlimited varietv of
eccr.cnc opportunities, services, and ccods
available locnil~’.

The r.on-rural area’"s .-concm”” is much more
differentiated end specialised. incluc.ir.c
weil-deveicoeri private and public business
sectors, and a broader varistv of services and
cccds.

'sfar; ro A1Q YYran f*

Generally, wace employment opportunities in rural
communities with a mixed subsisrenee-cash economv
are limited, seasonal, part-time, and in jobs 1in
the commercial fisheries, other primarv resource

extraction, cr in public sector employment. There
usually is not a well-developed private wace
sector,

As a whole, wage employment opportunities are
numerous in r.on-rural areas, arc. full-time wage
employment is the norm for at least or.e person 1in
a household.

Average household and rer caoita cash 1incomes are
lower in rural areas of the state than in
non-rural areas.

In the vrural communities where detailed studies
have been conducted, no simple relationship exists
between level of monetary incomes and wild
resource productivity and use, however. In fact,
households with the highest monetary incomes
within a rural community typically have been found
to be the most productive fishers and hunters, and
typically provide food for many other families
through customary distribution and exchange of
harvested fish and game.

Costs cf Goods and Services

: Purchasing power is lower in rural areas than in
r.cn-rural areas because the costs of goods,
including feed and services, are significantly
greater 1in rural areas. This 1is larcrelv due to the
smaller economies of scale and greater
transportation costs in rural areas.



JIT-

V'jri ,0n«'

S

>

. i »» *0

*j 5 ™A c 11Si1LZ? ?rrCc13' K Of

In rur2i areas, most householec use a range
>- -j-n available ™ish “fio *" 1d" *«3 - n

.zon-rurai  areas, most nousenolas ‘tvpr.ca.ii'f
nervest of the available .ipacioa, ar.d
generally focus on those ,fic.n have i hich

recreational value.

The Seasonal Cvc.le cf Economic T“e.cti*ritv

0

In rural areas, the economy £ollcws a regular
"early, cornmur.ity-wibe cvcls of activities based
«r. the seasonal appearance of fish ar.d game
resources. Social grcupir.cs and economic pursuits
are modified tc accommodate natural cyclic changes
ir. the bictic resources.

Ir. non-rural areas, the economy 1is not organized
arcurb seasonal appearance of fish and game
resources fthat 1is, there 1is no community-wide
seasonal rcur.d of activities synchronized with
cyclic changes in biotic resources). Hunting and
fishing are performed on periodic breaks from
reouiar work routines.

Participation 1ir. Hunting and Fishing or Uainc .vile Resources

0

0

Harvest

In rural areas, most households harvest or use
fish and game.

In r.on-rural areas, a smaller percentage of
households harvest or use wild resources.

levels

Harvests of fish and wildlife car. be substantial,
though variable in rural areas: community averacres
fall between about I1CO Ibs tc 1,400 Ibs per person
per year.

In non-rural areas, average per capita harvests
are significantly lower; less than. 100 pounds
anr.UcJ.lv.
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In rural areas, fishing, hunterr, ar.d pvccessirc:
have central cr-ciai, economic, .v" cultural values
tc community members.

- “%Is none"ITMJT31 sccper<f mi~i pa inn c*S"**fr /¢
typicallv valued because tre””ara a diversion from
central work activities, but also because thev
have social significance and provide valued food.

T.ere Hunting and Fishine Occur

In rural areas, fishing® and huntir.c primariiv
cccur within a relative!”” weii-refined ccrauniv
territory conticucus to the ccrr.our.it™".

By contrast, rcn-rural residents tvricaliv travel
Long distances to fishing and hurting areas. The
"territoryll of use cf a r.on-rural ccmmunit®™* nav
include large regions of the state, rather than a
discrete well-defined area.

In rural areas, customary, unwritten community
"rules™ control access to traplir.es, fis

set r.et sites, fishwheels sites, ar.d sur.tir.c
territories.

In r.or.-rural areas formal iecral limitations ar.d
personal experience are more significant than
community customs in influencing where people hunt
and fish.

SharinG and Exchange of Fish and Gams

0

Sharing is a central feature of the economy of
rural areas. Fish and game is distributed through
kinship networks. Households with elderly cr
infirm members or large num.bers of dependent
children receive food through these networks.
(These are called "non-commercial distribution ar.d
exchange networks" in the social science
literature).

bAile some sharing and exchange occur? in
.ncr.-rural areas, this 1is not a central feature of
their economy? relative).”> few peopie regular!”’
distribute fish ana came through social networks,

although food 1is used for gifts.



7r. summary, existing for.a shew that peetie .ivircr i rural
~rsas— communities '"rd arsas in which the tnr.ir.c cf fish or
came -or personal and family cctsumcticn rcr.st; tutus ~

significant characteristic cf tha lacai -ccr.cnv— have in
general a ‘'<»ee fTifferer.t relationship <m fish and n-re
resources than tootle iivir.c in other -arte cf Alaska. "hat

is net tc me” that tectie 1iIn other -arts of .Alaska ::0 not
miue the harvest of fish and came: however, ;he role those
resources play in their lives 1ir. general is cult? different.

me'oif.e, Dr. D.ccert J. and linda .7. "liar.r.a. *c. S-'arch
tDm3. p.eso'.ir-e '7Tse arc. Scciceccr.crm - ".m'stems: .'rse Studies
~f rishinc end funtme an .-.las.:.sn T-.T.Tunit.vos. Tecr.r.icai
Paper ho. c¢l, Division cr Suosister.cn, .-lasra department of

Fish and Game.
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ANCHORAGE, ALASKA 99501
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/st NATIONAL CENTER
March 7, 1986 100 CUSHMAN ST
SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: 1907) 452-1553

The Honorable Arliss Sturgulewski C1POUCH K mSTATE CAPITOL
Alaska State Legislature JUNEAU. ALASKA 99811
P.0. Box V - State Capitol PHONE: 1907) 465-3500

Juneau, Alaska 99811

Re: Subsistence: Equal protec—
tion and the use of "road
connected”" in the definition
of "rural area" 1in
SCS CSHB 288 (res)

AG Files 663850375 and
773850176

Dear Senator Sturgulewski:

You have asked for an analysis under equal protection
principles of including "road connected™ as an exclusion 1in the
definition of "rural area"™ contained in the proposed SCS CSHB 288
(res), an act relating to the taking of fish and game for subsis—
tence and personal use. Experience with a definition of "rural”
adopted by the joint Boards of Fisheries and Game 1in 1982 and
repealed 1in 1983, and later board action based on 1information
provided by the Department of Fish and Game indicates that a
definition of "rural area” which incorporated an exclusion of
road connected areas would be vulnerable to an equal protection
challenge.

The proposed committee substitute defines "subsistence
uses"™ as the "noncommercial, customary and traditional uses of
wild, renewable resources by a resident domiciled in a rural area
of the state" for certain specified purposes. Further, the bill
defines "rural area" as:

a community or area of the state in which the non—
commercial, customary, and traditional wuses of
fish or game for personal or family consumption 1is
a significant characteristic of the economy of the
community or the area....

These definitions establish a class of people eligible
to participate in subsistence hunting and fishing. The
definitions are very similar to the definitions 1incorporated 1in
an earlier version of the bill considered by the House, CSHB
288 (jud). An analysis Dby this office based 1in part upon

03-C5LH
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information provided by the Department of Fish and Game concluded
that the definitions 1in that version would be defensible against
an equal protection challenge. You have inquired whether an
amendment to the definition of "rural area™ which would exclude
those parts of the state connected by road would pose equal
protection problems. 1/

The state equal protection test generally has been dis—

cussed inconnection with Article I, section 1 of the Alaska Con-—
stitution, which provides in part that "all persons are equal and
are entitled to equal rights."” In addition, Article VIII, sec—

tion 17, 1is in essence an equal protection guarantee with regard
to natural resources:

Laws and regulations governing the use or disposal
of natural resources shall apply equally to all
persons similarly situated with reference to the
subject matter and purpose to be served by the law
or regulation.

The equal protection guarantee 1is designed to ensure that those

people situated similarly with regard to the subject matter and

purpose of the law will be treated equally under that law.

Ketchikan Gateway Borough, Alaska, v. Bried, 639 P.2d 995 (Alaska
1981). A classification must bear "a fair and substantial rela—
tionship to a legitimate governmental objective." Commercial

Fisheries Entry Commission v. Apokedak, 606 P.2d 1255, 1264

(Alaska 1980). Finally, equal protection does not demand abso-—
lute perfection in the classification system. Id. at 1267. As

the court noted in Rose v. Commercial Fisheries Entry Commission,

647 P.2d 154, 160 (Alaska-1Iw2T*

The focus of our inquiry under Alaska equal pro—
tection analysis is whether the legislative
classification is a reasonable means to accomplish
a legitimate state purpose.

The Alaska Supreme Court has developed a three part
test in analyzing whether legislation offends the equal protec—
tion clause of the Alaska Constitution. Alaska Pacific Assurance
Co. v. Brown, 687 P.2d 264, 269-270 (Alaska 19847~ The first

1/ Depending on how the term "read"” was wused and defined,
problems of vagueness might also be presented by such an
amendment.
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inquiry involves what weight should be afforded the constitu—

tional 1interest impaired by the challenged enactment. Depending
on the primacy of the 1interest involved, the state will have a
greater or lesser burden in justifying 1its legislation. Next,

the court looks at the purpose served by the challenged statute.

Again, depending on the Jlevel of review determined, legitimate
objectives may suffice, or compelling state interests may need to
be demonstrated. Finally, and closely entwined with the proced-

ing examination, the court evaluates the particular means em-—
ployed to further the purported goals. Depending on the level of
review, a substantial relationship may be constitutionally ade—
quate, or closer fit between means and ends may be required.

Turning to the first step in the equal protection anal—
ysis, the Alaska Supreme Court has noted that commercial fishing
does not involve a suspect classif".cation nor a fundamental right
so as to require a the application of the compelling state inter—
est test. Commercial Fisheries Entry Commission v. Apokedak, 606
P.2d 1255, 1262 (Alaska 1980). Therefore it would seem that the
objectives of this bill, also relating to harvesting of re—
sources, must be examined to see if they are legitimate, and the
means employed to further those objectives must bear a substan-—
tial relationship to the ends.

Defining "subsistence uses™ and "rural area"” bears a
fair and substantial relationship to a legitimate governmental
objective, as required by the equal protection test. _Id. at
1264. State v. Tanana Valley Sportsmen®s Association, 1Inc., 583
P.2d 8&ri~i 859-860 n.18 (Alaska 1978), acknowledged the critical
importance in Alaska of preserving and protecting subsistence
uses, and in Kenai Peninsula Fishermanls Cooperative Association
v. State, 628 P.2d 897, 903 (Alaska 1981), the court noted that
the state subsistence statutes addressed that important 1issue on
a statewide basis.

Your request regarding the equal protection ramifica—
tions of the addition of "road connected”™ as an exclusionary com—
ponent of the definition of "rural area™ in the proposed commit—
tee substitute 1in part relates to the definition of "rural"®
adopted by the joint Boards of Fisheries and Game in 1982 as 5
AAC 99.020. The boards defined "rural™ to mean:

outside the road connected area of a borough, mu-—
nicipality, or other community with a population
of 7000 or more, as determined by the Alaska De—
partment of Community and Regional Affairs.

This definition was never 1implemented, and a year after 1t was
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adopted, the boards repealed it, based on the advice of the De—
partment of Law that it appeared to violate equal protection.

Information provided by the Department of Fish and Game had
indicated that the factors employed in the definition did not
correlate throughout the state to differences in use patterns of
and reliance on fish and game resources by various communities

and areas. 2/

After receiving your request for an analysis of
possible consequences associated with the use of "road con—

nected, " I discussed with the Department of Fish and Game
available information on the correlation of road connectedness to
the use of fish and game. IT a correlation could be shown, then

presumably in general the use of the term in the definition would
result in similar treatment for individuals situated similarly
with regard to the use of fish and game. On the other hand,
failing a correlation, equal protection problems are very likely.

The department data 1illustrate that some communities
connected by road to major Alaskan cities have hunting and fish-—
ing patterns and reliance upon fish and game which are similar to
those 1in small, remote communities off the vroad systen. For
example, the Board of Fisheries applied the eight criteria con—
tained in 5 AAC 99.010 and determined that the Copper River basin
area and certain upper Tanana communities qualified as being
eligible for subsistence uses of Copper River salmon. (The
Department of the Interior had certified that the method for
identifying eligible rural communities and areas contained in 5
AAC 99.010 complied with the requirements of the Alaska National
Interest Lands Conservation Act, Title 8).) The Department of
Fish and Game had provided information to the board on the uses

of fish and game in those areas. The board determined, based in
part on that data, that the Copper River basin qualified, which
encompassed road connected areas, 3/ and that some road

connected upper Tanana communities qualified, 1including Tetlin,

2/ Wolfe, Dr. Robert J. and Linda J. Ellanna, et al., Mar. 1983,
Resource Use and Socioeconomic Systems: Case Studies of Fishing
and Hunting 1in Alaskan Communities, Technical Paper no. 61,
Division of Subsistence, Alaska Department of Fish and Game.

3/ Information on this area was provided to the boards 1in
Technical Paper 107, Division of Subsistence, Department of Fish
and Game.
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Northway, Tanacross, Tok, 4/ and Dot Lake, 5-° .ill these
communities are ""road connected," and the boardr® -cessment of
the uses of fish and game 1in those communities under standards
which were consistent with ANILCA <concluded that they were
eligible for subsistence uses.

There are other communities in the state which are con—
nected by the state"s road system, about which research conducted
by the Department of Fish and Game indicates that they are
similarly situated to other communities not on the road system
with regard to use patterns of and reliance upon fish and game
resources. For example, the community of Klukwan 1is discussed 1in
Technical Papers 69 and 95, Division of Subsistence, Department
of Fish and Game, and the community of Minto, road connected and
relatively close to Fairbanks, 1is covered by Technical Paper 122,
Division of Subsistence, Department of Fish and Game.

It appears from these examples that road connectedness
in itself does not mean that residents of certain communities r :
areas are differently situated with respect to the use of fish
and game. Therefore, to insert "road connected” as an exclu—
sionary factor 1in the definition of a "rural area™ 1in which
residents would be eligible to participate in subsistence uses
could be vulnerable to an equal protection challenge. 0f course,
in a particular fact situation, the boards might conclude that
roads were one factor which contributed to different patterns of
use of fish and game resources, but as the examples above illus—
trate, such a Tfactually specific determination could not be
generalized to the entire state.

It appears, therefore, in answer to your question, that
inserting "road connected™ as an exclusionary component 1in the

4/ Information on Tetlin, Northway, Tanacross, and Tok was
provided to the board 1in Technical Paper 115, Division of
Subsistence, Department of Fish and Game.

5/ Information on Dot Lake was provided to the board 1in
Technical Paper 19, Division of Subsistence, Department of Fish
and Game, and in Technical Paper 61, Division of Subsistence,
Department of Fish and Game, which compared case studies of a
number of communities, and Tfound that the hunting and fishing
patterns of residents of Dot Lake were sirailiar to the hunting
and fishing patterns found in small communities off of the road
system.
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definition of "rural area"™ 1in the proposed SCS CSHB 288 (res)
would pose significant equal protection problems.

Sincerely,

HAROLD M. BROWN
ATTORNEY GENERAL

By:
Larri lrene Spengler
Assistant Attorney General

LIS:rn

cc: Don Collinsworth
Jim Ayers
Art Peterson
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Dear Senator Sturgulewski:

You have asked for an analysis under equal protection
principles of including "road connected” as an exclusion in the
definition of "rural area™ contained in the proposed SCS CSHB 288
(res), an act relating to the taking of fish and game for subsis—
tence and personal use. Experience with a definition of "rural™
adopted by the joint Boards of Fisheries and Game 1in 1982 and
repealed 1in 1983, and later board action based on information
provided by the Department of Fish and Game 1indicates that a
definition of "rural area™ which 1incorporated an exclusion of
road connected areas would be vulnerable to an equal protection
challenge.

The proposed committee substitute defines "subsistence
uses"™ as the "noncommercial, customary and traditional uses of
wild, renewable resources by a resident domiciled in a rural area
of the state" for certain specified purposes. Further, the bill
defines "rural area" as:

a community or area of the state in which the non—
commercial, customary, and traditional uses of
fish or game for personal or family consumption is
a significant characteristic of the economy of the
community or the area....

These definitions establish a class of people eligible
to participate in subsistence hunting and fishing. The
definitions are very similar to the definitions 1incorporated in
an earlier version of the bill considered by the House, CSHB
288 (jud). An analysis by this office based 1in part upon

03-C5LH
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information provided by the Department of Fish and Game concluded
that the definitions 1in that version would be defensible against
an equal protection challenge. You have inquired whether an
amendment to the definition of "rural area”™ which would exclude
those parts of the state connected by road would pose equal
protection problems. 1/

The state equal protection test generally has been dis—
cussed inconnection with Article I, section 1 of the Alaska Con—
stitution, which provides in part that "all persons are equal and
are entitled to equal rights.” In addition, Article VIII, sec-—
tion 17, 1is 1in essence an equal protection guarantee with regard
to natural resources:

Laws and regulations governing the use or disposal
of natural resources shall apply equally to all

persons similarly situated with reference to the
subject matter and purpose to be served by the law
or regulation.

The equal protection guarantee is designed to ensure that those

people situated similarly with regard to the subject matter and
purpose of the law will be treated -equally under that law.

Ketchikan Gateway Borough, Alaska, v. Bried, 639 P.2d 995 (Alaska
1981). A classification must bear "a fair and substantial rela—
tionship to a legitimate governmental objective." Commercial

Fisheries Entry Commission v. Apokedak, 606 P.2d 1255, 1264

(Alaska 198"). Finally, equal protection does not demand abso—
lute perfection in the classification system. Id. at 1267. As

the court noted in Rose v. Commercial Fisheries Entry Commission,

647 P.2d 154, 160 (Alaska 1982):

The focus of our inquiry under Alaska equal pro-—
tection analysis is whether the legislative
class: fication is a reascnaDle means to accomplish
a legitimate state purpose.

The Alaska Supreme Court has developed a three part
test in analyzing whether Ilegislation offends the equal protec—
tion clause of the Alaska Constitution. Alaska Pacific Assurance
Co. v. Brown, 687 P.2d 264, 269-270 (Alaska 1984). The Ffirst

v Depending on how the term "road"™ was wused and defined,
problems of vagueness might also be presented by such an
amendment.
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inquiry 1involves what weight should be afforded the constitu—

tional interest impaired by the challenged enactment. Depending
on the primacy of the interest involved, the state will have a
greater or lesser burden 1in justifying 1its legislation. Next,

the court looks at the purpose served by the challenged statute.

Again, depending on the Jlevel of review determined, legitimate

objectives may suffice, or compelling state interests may need to
be demonstrated. Finally, and closely entwined with the proced-

ing examination, the court evaluates the particular means em—
ployed to further the purported goals. Depending on the level of
review, a substantial relationship may be constitutionally ade—
quate, or closer fit between means and ends may be required.

Turning to the first step in the equal protection anal —
ysis, the Alaska Supreme Court has noted that commercial fishing
does not involve a suspect classification nor a fundamental right
so as to require a the application of the compelling state inter—
est test. Commercial Fisheries Entry Commission v. Apokedak, 606
P.2d 1255, 1262 (Alaska 1980). Therefore it would seem that the
objectives of this bill, also relating to harvesting of re—
sources, must be examined to see if they are legitimate, and the
means employed to further those objectives must bear a substan—
tial relationship to the ends.

Defining "subsistence uses™ and "rural area”™ bears a
fair and substantial relationship to a legitimate governmental
objective, as required by the equal protection test. Ici. at
1264. State v. Tanana Valley Sportsmen ™ Association, 1Inc., 583
P.2d 854, 859-860 n.18 (Alaska 1978), acknowledged the critical
importance 1in Alaska of preserving and protecting subsistence
uses, and in Kenai Peninsula Fisherman s Cooperative Association
v. State, 628 P.2d 897, 9713 (Alaska 1981), the court noted that
the state subsistence statutes addressed that important issue on
a statewide basis.

Your request regarding the equal protection ramifica—
tions of the addition of "road connected” as an exclusionary com—
ponent of the definition of "rural area” 1in the proposed commit—
tee substitute 1in part relates to the definition of “rural”®
adopted by the joint Boards of Fisheries and Game 1in 1982 as 5
AAC 99.020. The boards defined "rural” to mean:

outside the road connected area of a borough, mu-—
nicipality, or other community with a population
of 7000 or more, as determined by the Alaska De—
partment of Community and Regional Affairs.

This definition was never 1implemented, and a year after 1t was
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adopted, the boards repealed it, based on the advice of the De—
partment of Law that it appeared to violate equal protection.

Information provided by the Department of Fish and Game had
indicated that the factors employed 1in the definition did not
correlate throughout the state to differences in use patterns of
and reliance on" fish and game resources by various communities

and areas. 2/

After receiving your request for an analysis of
possible consequences associated with the use of "road con—

nected," I discussed with the Department of Fish and Game
available information on the correlation of road connectedness to
the use of fish and game. If a correlation could be shown, then

presumably in general the use of the term in the definition would
result in similar treatment for 1individuals situated similarly
with regard to the us of fish and game. On the other hand,
failing a correlation, equal protection problems are very likely.

The department data illustrate that some communities
connected by road to major Alaskan cities have hunting and fish—
ing patterns and reliance upon fish and game which are similar to
those in small, remote communities off the road system. For
example, the Board of Fisheries applied the eight criteria con—
tained in 5 AAC 99.010 and determined that the Copper River basin
area and certain upper Tanana communities qualified as being
eligible for subsistence uses of Copper River salmon. (The
Department of the Interior had certified that the method for
identifying eligible rural communities and areas contained in 5
AAC 99.010 complied with the requirements of the Alaska National
Interest Lands Conservation Act, Title 8.) The Department of
Fish and Game had provided information to the board on the uses
of fish and game in those areas. The board determined, based in
part on that data, that the Copper River basin qualified, which
encompassed road connected areaa, 3/ and that some road
connected upper Tanans. communities qualified, including Tetlin,

2/ Wolfe, Dr. Robert J. and Linda J. Ellanna, et al., Mar. 1983,
Resource Use and Socioeconomic Systems: Case Studies of Fishing
and Hunting 1in Alaskan Communities, Technical Paper no. 61,
Division of Subsistence, Alaska Department of Fish and Game.

3/ Information on this area was provided to the boards in
Technical Paper 107, Division of Subsistence, Department of Fish
and Game.
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Northway, Tanacross, Tok, 4/ and Dot Lake. 5/ All these
communities are "road connected,"™ and the board”s assessment of
the uses of fish and game 1in those communities under standards
which were consistent with ANILCA concluded that they were
eligible for subsistence uses.

There are other communities in the state which are con—
nected by the state®"s road system, about which research conducted
by the Department of Fish and Game indicates that they are
similarly situated to other communities not on the road system
with regard to use patterns of and reliance upon fish and game
resources. For example, the community of Klukwan 1is discussed in
Technical Papers 69 and 95, Division of Subsistence, Department
of Fish and Game, and the community of Minto, road connected and
relatively close to Fairbanks, 1is covered by Technical Paper 122,
Division of Subsistence, Department of Fish and Game.

It appears from these examples that road connectedness
in itself does not mean that residents of certain communities or
areas are differently situated with respect to the use of fish
and game. Therefore, to insert "road connected”™ as an exclu—
sionary factor 1in the definition of a "rural area” 1in which
residents would be elig.?.ble to participate 1in subsistence uses
could be vulnerable to an equal protection challenge. Of course,
in a particular fact situation, the boards might conclude that
roads were one factor which contributed to different patterns of
use of fish and game resources, but as the examples above illus—
trate, such a factually specific determination could not be
generalized to the entire state.

It appears, therefore, 1in answer to your question, that
inserting "road connected” as an exclusionary component in the

4 Information on Tetlin, Northway, Tanacross, and Tok was
provided to the board in Technical Paper 115, Division of
Subsistence, Department of Fish and Game.

5/ Information on Dot Lake was provided to the board 1in
Technical Paper 19, Division of Subsistence, Department of Fish
and Game, and in Technical Paper 61, Division of Subsistence,
Department of Fish and Game, which compared case studies of a
number of communities, and found that the hunting and Ffishing
patterns of residents of Dot Lake were similiar to the hunting
and fishing patterns found in small communities off of the road
system.
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definition of "rural area”™ 1in the proposed SCS CSHB 288 (res)
would pose significant equal protection problems.

Sincerely,

HAF.OLD M. BROWN
ATTORNEY GENERAL

By:
Larri lIrene Spengler
Assistant Attorney General

LIS:rn

cc: Don Collinsworth
Jim Ayers
Art Peterson



NOTICE: This opinion is subject to formal correction
before publication in the Pacific Reporter. Readers
are requested to bring typographical or other formal
errors to the attention of the Clerk of the Appellate
Courts, 303 K Street, Anchorage, Alaska 99501, in
order that corrections may be made prior to permanent
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SINGLETON, Judge.

1985]

The state appeals the district court™s dismissal "of misdemeanor

Eluska was charged with possessing

illegal —

game in violation of 5 AAC 81.320(6) 1 and 5 AAC 81.140(a)-.2

1 For the 1982-83 season, 5 AAC 81.320(6)

limited the

season in Game Unit 8 to the period between August 1 and January 31 and
imposed the following bag limits:

(Footnote Continued)
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Eluska sought dismissal of the charges on the ground that 5 AAC 31.320(6)
was unenforceable against him because he was a subsistence hunter and
the regulation failed to adequately provide for subsistence hunting. See
AS 16.05.255(b); AS 11.81.220; AS 44.62.030. 3 Acting District Court
Judge Roy H. fv.adsen found that the deer was taken to satisfy the subsis—

tence needs of Eluska and his family and that the regulations which

(Footnote 1 Continued)

Aug. 1 -Jan. 31 Seven deer; however, antlerlsss
.deer may be taken only from
September 15 - January 31

2. 5 AAC 81.140(a) provides:

Possession and Transportation. (@) No person may
possess, transport, or place into the possession of
another, any game or parts of game that the person
has taken in violation of AS 16 or a regulation
promulgated thereunder.

3. Alaska Statute 44.62.030 provides:

Consistency between regulation and statute. |If, by
express or implied terms of a statute, a state agency
has authority to adopt regulations to implement, inter—
pret, make specific or otherwise carry out the provi—
sions of the statute, no regulation adopted 1is valid or
effective unless consistent with the statute and reason—
ably necessary to «carry out the purpose -of the
statute.

Alaska Statute 11.81.220 provides:

All offenses defined by statute No conduct constitutes
an offense unless it is made an offense

(1) by this title;

(2) by a statute outside this title; or

(3 by a regulation authorized by and lawfully
adopted under a statute.

"Offense” is defined in AS 11.81 -900(b) (33) as:

conduct for which a sentence of imprisonment or Tfine
is authorized; an offense is either a crime or a
violation.

-5



prohibited him from taking the deer failed to provide adequately for sub—
sistence uses as required by the enabling statute. AS 16.05.255(b).
Consequently he concluded thatthe regulation was invalid as applied to
Eluska and dismissed the case. The state appeals, contending that (1)
adequate regulations had been promulgated providing for subsistence use
of game; (DEluska lacked standing to challenge state game  regulations
because his possession of game was unlawful even if taken for subsistence
uses; and (3) Eluska Ulacked standing to challenge the state game laws
because he had not exhausted his administrative remedies. (This last
argument was first made during oral argument.) We agreewith Judge
Madsen®s conclusion that the state regulations applicable to Game Unit 8 do
not on their face make adequate provision for subsistence hunting. We
therefore recognize 'subsistence use" as a defense to the charges brought
against Eluska. In lightof the substantial uncertainty regarding the

proper resolution of the issues presented in this case at the time it was
argued to the trial court, we have decided to remand the case to the trial
court to give the parties an opportunity to litigate Eluska®s subsistence

defense as we define it in this opinion.
DISCUSSION

In 1978 the legislaturesubstantially amended, several fish and
game statutes to reflect a policy favorable to subsistence hunting. The
substantive changes were prefaced by the following statement of intent:

The legislature finds that there 1is a need to
develop a statewide policy on the utilization, develop—
ment and conservation of fish and game resources, and
to recognize that those resources are not inexhaustible
and that preferences must be established among benefi—
cial users of the resources. The |legislature further
determines that it is in the public interest to clearly
establish subsistence use as a priority use of Alaska"s
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fish and game resources and to recognize the needs,
customs and traditions of Alaskan residents. The
legislature further finds that beneficial use of those
resources by all state residents should be carefully
monitored and regulated, with as much 1input as possi—
ble from the affected users, so that the viability of
fish and game resources 1is not threatened and so that
resources are conserved 1in a manner consistent with
the sustained-yield principle.

81, Ch. 151, SLA 1978 (1978 Temporary and Special Acts and Resolutions).
Prior to the 1978 amendments, AS 16.05.255 did not mention

subsistence, but provided in part:

Regulations of the Board of Game, (@ The Board of
Game may make vregulations it considers advisable in
accordance with the Administrative Procedure Act (AS
44.62) for

(@) establishment of open and closed seasons and
areas for the taking of game;

(©) establishment of the means and methods, employed
in the pursuit, capture and transport of game;

(@) setting quota®™ and bag limits on the taking of
game

The statute was amended in 1978 by adding a new subsection:

(b) The Board of Game shall adopt regulations in
accordance with the Administrative Procedure Act (AS
44_62) permitting the taking of game for subsistence
uses unless the board determines, 1in accordance with
the Administrative Procedure Act, that adoption of the
regulations will jeopardize or interfere with the mainte—
nance of game resources on a sustained-yield "basis.
Whenever it is necessary to restrict the taking of game
to assure the maintenance of game resources on a
sustained-yield basis, or to assure the continuation of
subsistence uses of such resources, subsistence use
shall be the priority use. If further restriction is
necessary, the board shall establish restrictions and
limitations on and priorities for these consumptive uses
on the basis of the following criteria:

QO customary and direct dependence upon
the resource as the mainstay of one"s livelihood;

(&) local residency; and



(3) availability of alternative resources.¥
On May 14, 19S3, when the deer season in Game Unit S was
completely closed, Eluska was found in possession of a freshly killed doe.
He was prosecuted pursuant to 5 AAC 31.320(6) and 5 AAC 81.140(a).
Eluska argued and the trial court found that application of 5 AAC
81.320(6) to Eluska would be inconsistent with the vrequirements of AS
16.05.255(b) because the regulations governing hunting 1in Game Unit 8
made no specific provision for subsistence wuse. Eluska argued that
nothing short of regulations which expressly distinguish between
subsistence and sport hunting will satisfy section (b) of AS 16.05.255.
On appeal, the state argues thatthe regulation need not expressly provide
for subsistence uses and that theregulation in this case makes adequate
provision for subsistence hunters. The clear language of the statute, the
state continues, provides that the Board shall adopt regulations "permit—
ting” the taking of game for subsistence uses, not that It must adopt
special "subsistence regulations.” Thus, where a hunting season can
accommodate hunting opportunities for all user groups without infringing
upon the continuation )f subsistence uses, that season is consistent with
the state"s subsistence law and need rot be specially designated as a
"subsistence" season. It was 1incumbent uwi.n Eluska, the state concludes,

to show that a six-month season and a seven deer limit was insufficient to

4. The legislature also established a section on subsistence

hunting and fishing within the Department of Fish and Game, and provided
a procedure for creating "subsistence hunting areas,” where subsistence Iis
the only use. See AS 16.05.090(c) (creating a subsistence section within
the Department of Fish and Game); AS 16.05.094 (defining the duties of
the subsistence section); AS 16.05.257 (providing for the creation -of
"sub%istence hunting areas™); AS 16.05.940(23) (defining '"subsistence
uses



meet "subsistence uses" before he could prevail on his motion to dismiss.s
Since there is nothing iIn the record indicating that there were insufficient
deer in Game Unit 8 to meet all needs, including both sport hunting and
subsistence uses, the state contends it was unnecessary for the Board to
adopt any specific subsistence regulations, and therefore the trial court
erred in finding that prosecution of Eluska under 5 AAC 81.320(6) and 5
AAC 81.140(a) was inconsistent with the enabling statute.

We believe that the parties® reliance on AS 44.62.030 oscurss
rather than illuminates the present controversy. The vregulations in ques—
tion are similar to regulations which were passed before the enactment of
AS 16.05.255(b) and were apparently enacted under the authority granted
in AS 16.05.255(a)- They are clearly not inconsistent with the first
subsection of the statute. Given the substantial burden that a party
challenging an administrative regulation on inconsistency grounds must

sustain, we are satisfied that Eluska has not proved that 5AAC 31.320(6)

5. The state finds support for its position in a
attorney general opinions and in the legislative history of the Alaska
National Interest Lands Conservation Act (ANILCA) P.L. 96-487, 94 Stat.
2371 (1980), particularly in section 804 (codified at 16 U.S.C. & 3114
(1982)). The state points out that the federal statute was intentionally
patterned after Alaska®s subsistence law and provides virtually identical
language to that found atAS 16.05.255(b). H.R. Rep. No. 96-97, Part 2,
96th Cong., 1stSess. 191 (1980). The legislative history of section 804
specifies that:

If a particular fish or wildlife population iIn a particu—
lar area is sufficient to sustain harvest by all persons
engaged in subsistence and other uses, restrictions on
taking for nonsubsistence u.es are not required by
this section.

Id. at 193. But see Madison v. Alaska Department of Fish and Game
P.2d , ___n.13, Op. No. 2911 at 23-24 n.13 (Alaska, February 22,
1985) (.rejecting an interpretation of the terms "customary and traditional”
derived from ANILCA).

series
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statutory requirements of subsection (@), since, as the state poir
is at least conceivable that sufficient deer existed on Kodiak Island to meet

all subsistence needs despite the bag limits, seasons and other restrictions

set bv the regulations. But cf. Madison v. Alaska Department of Fish and

Game, P.2d , n.9, Op. No. 2911 at 12 n.9 (Alaska,

February 22, 1935) (holding Board of Fisheries regulations defining sub—
sistence fisheries inconsistent with AS 16.05.940(22), (23), and 16.05.-
251(b), which define "subsistence fishing™ and "subsistence uses,” and
require the Board to adopt regulations permitting subsistence fishing).

This conclusion does not resolve the case, however, because swe
agree with the trial court that a proper resolution of this case requires
consideration of AS 16.05.255(b) as well as AS 16.05.255(a). We must
determine what the 1973 legislative enactment required the Board to do and
then determine whether the Board properly carried out the legislative
mandate. Finally, 1f the Board has not followed the legislative directive,
we must determine what effect its failure would have on Eluska®"s prosecu—
tion. Having considered the vrecord and the parties® arguments, we
conclude that by enacting subsection (b) of AS 16.05.255, the legislature

required the Board of Game to adopt specific regulations "permitting”5 the

6. The state”s suggestion that the regulations "permitted”
subsistence hunting to theextent that they did not prohibit it outright
exhibits a misunderstanding of the statute. As the supreme court pointed
out in Madison, P.2d at . 0p. No. 2911 at 15-17 (in discussing the
two-tier regulation established in the statute), the Board may nnt rpd-rjrf
subsistence hunting at all in an area iIn which sport or commercial hunting
IS permittp® Kyen If syor.t~and~Comm~erciar~h~u~ntLhg_are totallLy- p~oluhutacT
at all times 1in an area- the- Board .is still prohibited from restricting
subsistence hunting unj ~ sthe Board specifically” fiTlHs thatunrestricted

(Footnote Continued)
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taking of game for subsistence uses. No such regulations werf
governing Game Unit 8. Consequently, we are vrequired to reco",.
"subsistence" defense to prosecutions under regulations adopted in

accordance with AS 1G.05.255(a) in order to carry out the legislative

intent.

(Footnote 6 Continued)

subsistence hunting wouid interfere with sustained vyield. jd. In the
absence of evidence that all other hunting was prohibited w. an area and
that Tn addition subsistence hunting was restricted solely ror~
sustained-yield purposes, anv attempt to punish a snnsisronce use as a
violatioFTof a hunting regulation is._s.nspgc.t.

In reaching these conclusions we stress that®™ we do not decide
nor do we read Madison as deciding bright line rules for differentiating

between subsistence uses, sport uses, and commercial uses. In fact the
supreme court pointed out that a commercial fisherman might well be a
subsistence user when he fishes for personal consumption. By the same

token many men and women who think of themselves as sporthunters may
well find that their taking satisfies the statutory definition ofa "sub—

sistence use."” AS "16.05.940(23). It may be that most "sport hunting"

qualifies as"subsistence hunting.” We expressno opinion on this ques—
tion. It was precisely because the legislature believed that the rights of
the various groups could only be determined through an understanding of
the history of hunting in Alaska that the Board was given the power to
interpret the statute and to promulgate regulations establishing a reasoned
basis for distinguishing subsistence uses from sport uses and commercial

uses. The Board"s default in meeting this obligation leaves uswith the
problem faced today.

Finally, we do not read the supreme court3 discussion of the
legislative history regarding the use of the term "customary and tradi—
tional” as constituting an implicit finding that the statute is somehow void
as a discrimination against outsiders and newcomers. See Madison,
P.2d at ___, Op- No. 2911 at 20-21. We assume that the Board will be
able to adopt regulations adequately answering the questions left open by
this case and Madison without violating state and federal equal protection
guarantees. See Zobel v. Williams, 457 U.S. b55,60-61, 102 S. Ct. 2309,
2312-13, 72 L.Ed.2d 672,677-73 (1932) (when astate distributes benefits
unequally between past residents and newcomers the distinctions it makes
are subject to scrutiny under the Equal Protection Clause of the
Fourteenth Amendment); cf. Alaska Constitution art. VIII (establishing
limitations on state regulation of hunting and fishing).



970, 977-7S (Alaska 1932); Mukluk Freght Lines, 1Inc. v. Nabors A laska
Drilling. Inc., 516 P.2d 408 (Alaska 1973); United States Smelting,
Refining and Mining Company v. Local Boundary Commission, 439 P.2d 140
(Alaska 1971). Our conclusion that the legislature intended a mandatory
responsibility is based on two factors. First, the legislature uses the
word "shall””which is mandatory language. See 1A C. Sands, Sutherland
Statutory Constructio. & 25.04 (4th ed. 1972); 2A C. Sands, Sutherland
Statutory Construction & 57.03  (4th ed. 1973). Second, the language of
the statute, construed in light of its legislative history, demonstrates a
legislative intention to have the Board of. Game pass meaningful subsistence
regulations. While the statute does not specifically state whether the
regulations must be separate and clearly distinguishable from the regula—
tions adopted pursuant to AS 16.05.255(a), 1t does require that provision
for subsistence hunting must be made somewhere in the regulations.?

When Chapter 151, SLA 1978 was being considered in the legisla—
ture, the Special Committee on Subsistence issued a letter of intent which

provided ir part:

7. Cf. Madison, _ P.2d at __, Op. No. 2911 at 7, 16-17
(state may no longer allocate for subsistence uses at its discretion
pursuant to AS 16.05.251(a), nor may state permit sport or commercial
hunting in any area where subsistence hunting is restricted; even in those
areas where sport and commercial hunting are totally prohibited,
subsistence hunting may not be restricted unless the Board finds that

(Footnote Continued)



This bhill is intended to provide a coordinated plan
for clarifying what subsistence use of fish and game is
and for documenting subsistence uses so that they can
be integrated into fish and game management planning.
This bill also provides a legislative framework for the
State 3 policy of recognizing subsistence as the prior—
ity use of fish and game.

Sections six and seven: These two sections, [AS
16.05.251 (b) and .255(b)] which are virtually identical
for the Boards of Fisheries and the Board of Game,
are 1intended to statutorily set out the priority given
to subsistence use of fish and game resources. While
there are presently regulations for subsistence fishing,
there is no mechanism for the promulgation of subsis—
tence hunting regulations except with the creation of
subsistence hunting areas pursuant toA.S. 1r.05.257.
Section seven would allowfor these regulations so that
subsistence hunting could be distinguished by separate
regulations from sports hunting. Further, these
sections set forth a priority of users if restrictions are
needed because of  the unavailability of resources.
The priority list is an attempt to 1insure that those
with the most dependence upon the fish and game
resources are the last to be restricted.

If there is a need to restrict the taking of fish or
game in order to avoid damaging the Tfish stocks or
game populations, ar 1in order to assure that subsis—
tence users may continue to take fish or game, 1t is
the intent of the Committee that sports or commercial
use be restricted before subsistence  use. If these
restrictions are inadequate, restriction of subsistence
use as well 1is authorized based upon the dependence
on the resource, the local residence of the subsistence
users, and the availability of alternate resources. It
is the intent of the Committee that decisions and
determinations by the Board of Fisheries and the
Board of Game will be subject to complete public
scrutiny and that reasons will be given for ...ay action
or any failure to act.

Letter of Intent, Special Committee on Subsistence, 2 House Journal 1154,

1155 (1973).

(Footnote 7 Continued)

limitation on  subsistence hunting is necessary for sustained-yield
purposes).



The Committee®s letter is entitled to substantial weight in deter—
mining the legislative intent in enacting the statutes. See Madison,
P.2d at ____, Op. No. 2911 at 18-19; 2A C. Sands, Sutherland Statutory
Construction & 43.07 (4th ed. 1973). It indicates that the legislature

intended the statute to change the existing system which did not provide a

mechanism for establishing separate subsistence regulations.
11. Board"s Inaction

The Board of Game has not promulgated a specific regulation
governing subsistence hunting 1in Game Unit 8, nor has it made specific
prov. ions for a subsistence defense or exception to prosecutions under
regulations adopted pursuant to AS 16.05.255(a). The time that has
elapsed from 1973 to the present has provided more than adequate
opportunity for the Board to carry out its statutory responsibility.
Consequently, we conclude that the Board has failed to carry out its
responsibilities and, under the authority of UnitedStates Smelting, 489
P.2d at 141-42, dismissal of Eluska 3 prosecution might have been justified.
We believe the supreme court®s comments regarding the LocalBoundary
Commission in United States Smelting are particularly appropriate to this
situation:

In our view the Local Boundary Commission has

had sufficient time to discover® sensible principles per—

taining to the changing of local boundaries. Permit—

ting continued failure on the commission®™s part to

promulgate standards for changing local boundary lines

can no Jlonger be justified by the need for further

experience. Since under AS 44.19.260(a) the legisla—

ture required the commission to develop standards in

order to recommendboundary changes, and the

commission had not developed standards prior to the

Nome annexation proceedings, wehold that the commis—

sion lacked the ©power to recommend the Nome

boundary changes 1in question. To do otherwise would
be to condone the commission®s nonobservance of a

-11-



valid legislative prerequisite to the exercise of the
commission®s discretion in matters of local boundary
changes.

489 P.2d at 142 (footnotes omitted).

IIl. "Subsistence”?’Defense

We decline to affirm the dismissal of the prosecution, however,
because we believe the statute interpreted in light of its legislative history
suggests an alternate remedy which adequately balances the rights of
Eluska and those similarly situated to engage in subsistence hunting and
the state"s legitimate interest in protecting the fish and game resources of
the state. In the absence of specific regulations governing subsistence
hunting applicable to Game Unit 8, we hold that Eluska was entitled to rely
on a "subsistence”” defense to prosecution under regulations implementing
AS 16.05.255(a). We are guided in this decision by our supreme court’s
decision in Frank v. State, 604 P.2d 1063 (Alaska 1979). Frank was
convicted for illegally taking and transporting a moose. He defended on
the ground that the moose was necessary for a funeral potlatch which was
an expression of religious belief and that prosecution operated to abridge
his freedom of religion. The supreme court agreed and ordered dismissal
of the complaint. Having found that the use of moosemeat in funeral
potlatches was a necessary vrequirement of Frank®s religious beliefs and
having concluded that the state failed to prove a countervailing public
policy, the court adopted the exemption in question. While Eluska®s rights
are based on a statutory protection of subsistence hunting, rather than a
constitutional protection of religious freedom, we believe the same approach

is in order.



In the absence of appropriate regulations,9 we believe that the
best way to accommodate Eluska®s statutory right to subsistence hunting
and the state"s right to reasonably protect the state3 game resources is to
judicially recognize a defense for subsistence hunting. We therefore hold
that when the trial court concludes, as a matter of law, that hunting
occurs 1iIn an area 1in which the state has not adopted regulations pursuant
to AS 16.05.255(b) providing for subsistence uses and recognizing the
subsistence priority, conduct which would otherwise be a violation of a
regulation adopted pursuant to AS 16.05.255(a) restricting hunting is
justified as a "subsistence use" if the person whose conduct 1is alleged to
have constituted hunting in violation of the regulation believed he or she
was taking the game for subsistence uses (see AS 16.05.940(23)) and was
not aware of and did not consciously disregard a substantial and unjustifi—
able risk that his or her taking was not asubsistence use of the game
taken. (See AS 11.31.900(a)(3) defining the mental state "recklessly.™)
We use the term '"defense" as it is defined in the revised criminal code,
AS 11.81.900(b)(15):

"defense", other than an affirmative defense, means

that
(A) some evidence must be admitted which places

in issue the defense; and

8. The defense recognized in tnis opinion exists only to the
extent that the state has not adopted detailed regulations providing for
subsistence hunting within an area. Such regulations when and if adopted
would have the additional effect of guarding against abuses and would aid
in record keeping to determine the true impact of subsistence hunting
upon game management. See Frank v. State, 604 P.2d 1063, 1075 (Alaska
1979). Where the state has adopted valid regulations recognizing the
subsistence priority they would be controlling and the defense recognized
here would no longer apply. Whether given regulations are valid is of
coursea question of administrative law for the court not a question of
adjudicative fact for the jury. Cf. Madison. P.2d at ____, Op. No.

2911 at 13-15; Kelly v. Zamarello, 436 P.2d 906, 917 (Alaska 1971).
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(B) the state then has the burden of disproving
the existence of the defense beyond a reasonable
doubt.

In order to permit a pretrial dismissal of charges where appro—

priate3 and avoid delay in presenting such a defense, we will require a

0. We vrecognize that a statute which defines an offense in
terms which require reasonable men and women to guess at its meaning s
constitutionally invalid. State v. Rice, 626 P.2d 104, 109-10 (Alaska
1981). A statute which clearly defines an offense may nevertheless be
constitutionally infirm, 1if exceptions or defenses are recognized but their
scope 1Is unclear. A potential subsistence user must be able to determine
before he or she hunts whether the hunt will comply with the law before
he or she can be subjected to criminal prosecution for his or her hunting.
Uncertainty regarding a person3 rights may discourage him or her from

subsistence hunting thus indirectly accomplishing aresult which the
legislation sought to prevent. We address the problemof "fair notice” in
three ways. () We depart from ordinary practice and permit a defendant

to obtain a pretrial judgment of acquittal in an appropriate case. While
summary judgments are recognized in the civil rules we have never recog—
nized such a procedure before in criminal cases. Nevertheless, we believe
it appropriate in this type of case to insure that subsistence hunters are
not put to the cost and uncertainty of a jury trial in those cases iIn which
the state will clearly be unable to disprove the subsistence defense. The
pretrial judgment of acquittal will thus serve the screening function served
by a grand  juryproceeding or preliminary hearing infelony cases. (2
We establish a mens rea of recklessness to insure that only those who
recklessly hunt in bad faith will be subject to prosecution. (3 Finally,
we define the exception as a defense rather than an affirmative defense to
insure that the state must prove guilt beyond reasonable doubt by con—
vincing a jury that the hunting in question was not a subsistence use. We
stress that our recognition of the defense is required by the state*s failure
to comply with the statutes by adopting appropriate regulations. Should
the state remedy this deficiency then the defense would no longer be
applicable.

We have considered making thedefense one for the court by
analogy to entrapment. See Yates v.State, 681 P.2d 1362, 1363-64
(Alaska App. 1984). Since the purpose of the defense 1is to substitute for
regulations which would give guidance tothose to be affected, a strong
argument can be made for judicial decisions on a case-by-case basis that
would have precedential value. See Yates at 1364, citing People v. Moran,
463 P.2d 763, 769 (Cal. 1970) (Traynor, C.J., dissenting). Nevertheless,
we are satisfied that juries are 1in a particularly appropriate position to
evaluate the subsistence defense. We have also considered and rejected
making "subsistence use" an affirmative defense. AS 11.81.900(b)(1). \We
are satisfied that an affirmative defense would inappropriately distribute

(Footnote Continued)



party intending to rely upon a subsistence defense to make a preliminary
showing a reasonable time before trial. In a pretrial order the court may
establish procedures, including time [limits, for vraising the defense.
Failure to give notice of the defense before trial or in the manner pre—
scribed 1in the pretrial order may, unless excused for good cause, result
in the forfeiture of the defense. See Alaska R. Crim. P. 12(b)(3), 12(e),
and 16(f)(3). See also Davis v. United States, 411 U.S. 233, 93 S. Ct.

1577, 36 L.Ed.2d 216 (1973).

A defendant desiring a pretrial dismissal of the prosecution may
make a preliminary showing which should consist of some evidence, which
may be in affidavit form, that he believed in good faith that, under all of
the circumstances which he understood to exist, his hunting constituted a

subsistence use of the animal or animals taken. 10

(Footnote 9 Continued)

the burden of proof in light of the Board"s failure to enact regulations
giving appropriate guidance as itwas required to do by AS 16.05.255(Db).

10. Subsistence use is defined in AS 16.05.940(23) as follows:

"subsistence uses"™ means the customary and tra—
ditional uses in Alaska of wild, renewable resources
for direct personal or family consumption as food,
shelter, fuel, clothing, tools, or transportation, for
the making and selling of handicraft articles out of
nonedible by-products of Tfish and wildlife resources
taken for personal or family consumption, and for the
customary trade, barter or sharing for personal cr
family consumption; for the purposes of this para—
graph, "family" means all persons related by blood,
marriage, or adoption, and any person living within
the household on a permanent basis.

"Customary™ and "traditional” are not further defined in the statute and
therefore must be given their common meanings. AS 01.10.U40. "Cus—
tomary"™ means according to custom, the usual way of doing something.
See Oxford American Dictionary 156 (1930). “Traditional™ means according
to tradition, a custom handed down from generation to generation

(Footnote Continued)
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The statute only requires the state to provide for subsistence
hunting. If the state has enacted regulations making adequate provision
for subsistence hunting then the defense we have recognized would not
exist. Consequently, if the defendant has made his preliminary showing,
then the state should be given an opportunity to establish, if possible,
either that the regulations which defendant allegedly violated did not in
fact "restrict” the taking of game, AS 16.05.255(b), because, e.g., It was

a regulation of time, place; and manner that did not significantly impact or

impair subsistence use or, alternatively, that any restriction on subsis-
tence u_ recognized subsistence priority andwas intended to protect.
sustainedyield. "We interpret the term "restriction” to mean any signifi-

cant impairmert_of_subsistence-uses-— AS 16.05. 255(bX"

If, after hearing the evidence, the court is satisfied that a
reasonable jury could not find guilt beyond reasonable doubt, i.e., there
must be a reasonable doubt whether the defendant3 taking constituted a
subsistence use, the prosecution should be dismissed. If reasonable men
and women could differ, the defense should be submitted to the trier of

fact with appropriate instructions setting out the statutory definition of

(Footnote 10 Continued)

especially without writing, a long established custom or method of
procedure. Jd. at 728. But see Madison, = P.2d at __, Op. No. 2911
at 20: "customary and traditional” should be defined in accordance with
legislative histor/. The words "customary and traditional” serve as a
guideline to recognize historical subsistence use by individuals, both
native and non-native Alaskans. In addition, subsistence use is not
strictly limited to rural communities.

-16-



subsistence use,1l the requisite mens rea, 12 and the appropriate burden
of proof. AS 11.81.900(b) (15) (B).13

Since the issues presented by the defense of subsistence involve
mixed questions of fact and law which have not been addressed by the
trial court, it is necessary for usto remand this case for further
proceedings.

This case is REMANDED tothe superior court fortrial of

Eluska"s subsistence defense. lu

11. See note 10 supra.
12. "Reckless.” See note 9 supra.
13. See note 9 supra.

14. The opinion in this case was undergoing final editing at the
time the supreme court issued iIts decision in Madison. The draft has been
adapted to reflect our understanding of Madison. We recognize that future
litigation will serve to clarify and refine both this decision and Madison.

-17-
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AUTHORITIES PRINCIPALLY RELIED UPON

Alaska Constitution, Art. VIII, & 1--4:

ARTICLE VIII
NATURAL RESOURCES

Statement SECTION 1. It is the policy of the Slate to en-
of Policy courage the settlement of its land and the develop-
ment of its resources by making them available for
maximum use consistent with the public interest.

General SECTION 2. The legislature shall provide for the
Authority utilization, development, and conservation of all
natural resources belonging to the State, including
land and waters, for the maximum benefit of its

people.
Common SECTION 3. Wherever occurring in the natural
Use state, fish, wildlife, and waters are reserved to the
people for common use.
Sustained SECTION 4. Fish, forests, wildlife, grasslands,
Yield and all other replenishable resources belonging to

the State shall be utilized, developed, and main-
tained on the sustained yield principle, subject to
preferences among beneficial uses.

AS 11.81.900(b)(b):

(b) In this title, unless otherwise specified or unless the context

requires otherwise,
(1) "affirmative defense” means that
(A) some evidence must be admitted which places in issue the

defense; and
(B) the defendant has the burden of establishing the defense by a

preponderance of the evidence;



AS 16.05.094:
Sec. 16.05.094. Duties of section of subsi nee hunting nnd

fishing. The section of subsistence hunting and ashing shall

(1) compile existing data and conduct studies ¢/~ gather information,
including data from subsistence users, on all aspects of the role of
subsistence hunting and fishing in the lives of the residents of the
state;

(2) quantify the amount, nutritional value, and extent of depen-
dence on food acquired through subsistence hunting and fishing;

(3) make information gathered available to the public, appropriate
agencies, and other organize.d bodies;

(4) assist the department, the Board of Fisheries, and the Board of
Game in determining what uses of fish and game, as well as which
users and what methods, should be termed subsistence uses, users, and
methods;

(5) evaluate the impact ofstate and federal laws and regulations on
subsistence hunting and fishing and, when corrective action is
indicated, make recommendations to the department;

(6) make recommendations to the Board of Game and the Board of
Fisheries regarding adoption, amendment and repeal of regulations
affecting subsistence hunting and fishing;

- (7) participate with other divisions in the preparation of statewide
and regional management plans so that those'plans reorganize and
incorporate the needs ofsubsistence users of fish and game. (§ 3 ch 151

SLA 1978)

AS 16.05.255(b):

(b) The Board of Game shall adopt regulations in accordance with
the Administrative Procedure Act (AS 44.62) permitting the taking of
game for subsistence uses unless the board determines, in accordance
with the Administrative Procedure Act, that adoption of the regu-
lations will jeopardize or interfere with the maintenance of game
resources on a sustained-yield basis. Whenever it is necessary to
restrict the taking of game to assure the maintenance of game
resources on a sustained-yield basis, or to assure the continv. .lion of
subsistence uses ofsuch resources, subsistence use shall be the priority
use. If further restriction is necessary, the board shall establish restric-
tions and limitations on and priorities for these consumptive uses on

the basis of the following criteria:
(1) customary and direct dependence upon the resource as the

mainstay of one’s livelihood;

(2) local residency; and
(3) availability of alternative resources. (8§ 3 ch 206 SLA 1975; am

§ 2ch 21S SLA 1976; am § 4 ch 151 SLA 1978; am 8§ I,2chlIOSLA
1950)



AS 16.05.920(a):

Sec. 16.05.920. Certain acts made unlaw ful, (a) Unless
permitted by this chapter orby regulation adopted under this chapter,
a person may not take, possess, transport, sell, offer to sell, purchase,
or offer to purchase fish, game or marine aquatic plants, or any part of
fish, game or aquatic plants, or a nest or egg of fish or game.

AS 16.05.920(23):

(23 j "subsistence uses" means the customary and traditional uses in
Alaska of wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation, for
the making and selling of handicraft articles out o. nonedible
by-products of fish and wildlife resources taken for personal or family
consumption, and for the customary trade, barter, or sharing for
personal or family consumption: for the purposes of this paragraph.
'Tamil}’" means all persons related by blood, marriage, or adoption, and
any person living within the household on a permanent basis;



5 AAC 81.320(6):

HUNTING SEASONS AND BAG LIMITS (Continued)

Species and Units

G [HR

Units 1(4) and 2
Unit 18

Unit 3 that portion south of
Sumer Strait and Eastemn
g induding Level, \-Znk,

olof, Ryda and Kadin
Idands

Remeinder of Upil 3

Unit 4, al drainages of Bar-
anof I1dand north and west of
the divide between North Cape
crareces o Chichegdt iSere
i of Chi I
south of the divide between
Point Leoand Point Hayes ad
all adiacert idands within this
aea induding Krurof ad
Catherine Idands

Unit ad the remainder of
Unit i( 9

Units 1D ad 5
Unit 6

}érgd adth_at_por_tion of Kodiak
raining into

s of eeetorek ol el
ing at thejnouth of Pasagshek
River, ad esst of a line from
the nouth of Sallcry Qreek to
Qag Point

Unit 8 that portion of Kodiak
Idland north of the aooess road
from Port Lions to Qrescent
Lake, ad estt of a line from
the outlet of Crescart Lake to
Mount Hlison Pesk and from
Mount Hlison Pesk to Pokati
Point & Whale Pessage, and
the remeinder of Kodiak Idang
caat of the Sallary Creck-Qrag
Poirt line

DEER HUNTING

Open Seasons

Bag Limits

Aug. | -Nov. 3 Three antlered deer

Aug. |- Nov. 0

Two anllerrd deer

Aug. | - Nov. 0 Qe anticted deer

No gpen seesn
Aug. | -Dec. 15

Aug. | - Dec. 3L

No gpen seesmn
Aug. 1-Dec. 3

Aug. 1-Jan 3L

Aug. 1-Oct. 3

Four deer; honever anialess
db may be taken only from
Cct. 15- Dec. Had the daily
tag limit ftom Dec. 1- Ex. 15
is ane ilcer.



Board

of

Game Policy Statement on Subsistence (1979)

POLICY STATEMENT ONTHE SUBSISTENCE UTILIZATION
OF FISH AND GAME

The Board of FHsheries ad the Board of Came recognize that existing cuitures
3d life styles in Alaska are of great value and shoud be presenved. Accordingly,
customary and tr:’ tlional subsistence wes of fish and gare are assigned a priority
anong beneficial usss
A The aL?eofﬁslhaﬂganeft%re&t;ésteme is]}n%igcr)dtfeadst%ofrlmw

laskans, although limitations on the productivity o gae stocks may limit
continued increeses in the nuber of subsistence Lsars.

Beyond directly satisfying food requirements, home consunption of fish ad
|Te tends to presane cultuies and traditions and gves gratification to a strong
desire possessed by mery Alaskans to haivest their own food. The latter functions
seam genuinely important the physical and psychdlogical well-hung of a large

. nurber of Alas' as

In sor.r drcurstances, subsistence users ey dso ke participants in sports or
o%rmercial hervesting. V\her(_adaten;sjtepe usfas % ;mléj:fy tncir hervest by oormwire
cd or spots methods, speda regulations for Stenoe priority mey not
needed Where regulations are needed, commercial and sparts uses nay hot need to
ke totally elimnated prior to restrictions on subsistence wses, but traditional ad
customary subsistence usss will receive a priority haervest opportunity in the Boards
regulatory systers.

Whenever possible, the subsistence acPnority shoud ke achieved by existing
regulatory techniques, such as gpen dov-d seesas, beg limits, control of
methods ad nears of take, ard controlled use aeas. When aresource is plentiful
enough to accommodete al wees, the Boards not nesd to distinguish between
dffcrent types of use Spedd regulations such as designation of a subsistence hunting
or ﬁshln% area to dlocate a subsistence resource to local subsistence users nay ke

the above approach isirSDproprialc o ineffective.

If further restriction is necessary, pnonty am)rg subsistence usarswill be besd

eg ad direct dependcr the resource as the meinstay of ane's
live 2) local reﬂderw 3) avallab|llty of alternative resources. The
Boards WI|) heavily on deta the Subsistence Section in achieving
priority for subsistenoe and in consi the ee factors above.

Implicit in the two criteria of "direct dependence” and “availability of

alternative resources” is i, idea that a subsistence priority is besed to some extent
on the actual nesds ol people Susistence ,.eods of individuals, families, and cultural
goups ey differ in type ad degee It isreoogized ‘het judgement will be an
unavoidable necessity ia v.aighing actual nesd Hements to consider in establishing
the level of subsistenoe need indude location, local cultures, traditions, custors, ad
alternative resources.

The Boai/ds recognize the need Tar regional differences in the approach to fish
and game managarent and they will mairtain flexibility by periodically exarmining
smal and economic conditions, aswell as biological conditions which may warrant a
change in subsistence usssad the Boards regulations.

Adopted March 28, 19/
Anchorage, Alaska



STATEMENT OF JURISDICTION

On April 12, 1985, the Alaska Court of Appeals 1issued
its decision 1in State v. Eluska, 698 P.2d 174 (Alaska Ct. App.-
1985), on appeal by the State fi“om dismissal of charges 1in Dist.
Ct. No. 3K0-83-465 Cr. The opinion remanded the case to the
district court. On June 18, 1985, this Court granted a stay of
the Court of Appeals®™ decision.

On July 31, 1985, this Court granted the State of
Alaska"s Petition for Hearing, filed under Alaska Rule of
Appellate Procedure 302(a).

This Court has jurisdiction to hear this petition under

AS 22.05.020(b), AS 22.07.030, and Alaska Rule of Appellate

Procedure 302(a).



. ISSUES PRESENTED FOR REVIEW
Does the®" new judicially-created "subsistence™ defense 1in
State v. Eluska, 698 P.2d 174 (Alaska Ct. App.- 1985)
impermissibly contradict the legislative mandate of AS
16.05.920(a)"
Does AS 16.05.255(b) require the Board of Game to adopt
separate "subsistence™ seasons and bag limits vrather than
provide subsistence hunting opportunities within the context
of general hunting regulations?
Does the new judicially-created "subsistence”™ defense 1in
State v. Eluska, 698 P.2d 174 (Alaska Ct. App. 1985) deviate
from the well-established burden of proof placed on a
defendant who challenges an administrative regulation?
Shguld a person who i1llegally kills game in Alaska be
allowed to raise a criminal defense of "subsistence"™ taking
without first exhausting available administrative remedies?
Does AS 16.05.255(b) require the elimination of all hunting
by non-Alaska residents before any restrictions may- be
imposed on residents taking game for food or other
subsistence uses?
Should a "subsistence”™ defense, if allowed by this Court,

operate prospectively only?



STATEMENT OF THE CASE

This case involves the closed season taking of game and*®
raises the question whether a defendant is entitled to a criminal®
defense of "subsistence take™ as articulated by the Court of
Appeals.

A. Statement of Fact.

On (JMay 14, 1983, _-State Fish and Wildlife Protection
officers observed David Eluska 1in possession of a freshly killed
doe deer at Olga Bay, on the southern tip of Kodiak Island.
Court of Appeals Record, "R." 1. The officers charged Eluska
with i1llegal possession of game. Eluska, a state resident, filed
a motion to dismiss, alleging failure of the deer hunting
regulations to expressly address subsistence uses, and submitted
an affidavit asserting that he. took the doe for subsistence. R.
2--19. The court, upon review of the motion and written
opposition, and without hearing evidence, dismissed, holding that
the deer regulations applicable to Kodiak Island were
unenforceable because they did not specifically provide _for
subsistence uses, as required by the state"s subsistence law, AS
16.05.255(b). R. 78- 87.

The 1982--83 deer season for Kodiak Island was siXx
months long (August 1 through January 31), with a seven deer bag
limit; antlerless deer (including does) could only be taken from
September 15 through January 31. 5 AAC 81.320(6). Bef.re Eluska
took the doe, neither he, the local fish and game advisory
committee for Kodiak Island, the southwest regional council,™norF jr

-3-
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tthe subsist'ertée¥dirsion® of thé_Deb%rtment,of _Fish and Game Jiad/
suggested; to. the, board of game ,that the hunting season or bag»
.limit for deer on Kodiak Island failed to accommodate subsistence”
ggﬁes! R. 31. Eluska®s own affidavit did not indicate that he
had made any effort to hunt for subsistence or other uses during
the open season; however, his affidavit did indicate that during
the previous year, his take of five or six deer, which were
customarily shared in the village, satisfied his family®s needs.
R.9

The 1982--83 Kodiak Island deer regulations were
typical of hunting seasons and bag limits adopted by the board of
game dafter enactment of fthe .19,7,8 subsistence law; Ch. 151, SLA
1978. JThe Board of Game s response to that law had been, where
possible, to incorporate in%o the general hunting regulations (&
AAC 81) management mechanisms such as £winter seasons “overlapping™”®
heaéonsl;for_.diffe}ent,i sggckm,'; {?t?aﬁ§ﬁ6f¥5f§6n limitations/," and
(harvest method restrictions™designed to recognize, and to give
/priority to,-" subsistence, uses* See Policy Statement on _the
Subsistence Utilization of Fish and Game, adopted by the Board of
Game on March 28, 1979, printed 1in Alaska Hunting Regulations
Booklet No. 21 (1980--81) p.s. Also, see generally 5 AAC 81

(1984) and 5 AAC 99.010. -N Accordingly, ghere*(vereT”noj

1/ 5 AAC 81 was largely repealed and replaced by emergency
regulations adopted in June, 1985. See n.2, infra.

-4 - °



. .Separate, "specific!l subsistence regulations, = labeled as
Such, for Kodiak Island.".--
B. Statement of Proceedings.

On April 12, 1985, the Court of Appeals 1issued Opinion
No. 456 (698 P.2d 174 (Alaska Ct. App. 1985)), in which the court
held that the board of game 1is required by AS 16.05.255(b) to
adopt "specific regulations “permitting® the taking of game for
subsistence uses,” and that "[n]Jo such regulations were adopted
governing Game Unit 8 [Kodiak]." 698 P.2d at 178 (footnote
omitted.) The court also ruled, citing Madison v. Department of
Fish and Game, 696 P.2d 168 (Alaska 1985), that even if sport and
commercial hunting are totally prohibited at all times 1in an
area, the board is still prohibited from restricting subsistence
hunting unless it specifically finds that subsistence hunting
would interfere with sustained yield. 698 P.2d at 178, n.6. The

court ruled that a defendant 1is entitled to a "subsistence"

2/ After the Eluska district court decision, the Department of
Fish and Game provided express notice, 1iIn the game regulation
pamphlets, clarifying that those vregulations governed, einter
alia, subsistence uses. Also, 1in certain instances the Board had
established separate subsistence permit hunts where special
harvest restrictions were necessary, (e.g. Nelchina caribou, Unit
12 moose, Unit 23 sheep.) As a result of the Court of Appeals”
decision in this case, the Board of Game adopted -emergency
regulations in June, 1985, governing all hunting 1in Alaska,

permit hunts based on the three criteria in AS 16.05.255(b) 1in

situations where not fall Alaska resident "s"ubsistence®™® hunters /

could be accommodated.  ——— _— o



defense if the trial court concludes that the State has not
adopted regulations under AS 16.05.255(b) "specifically”
providing for subsistence uses and recognizing the subsistence®
priority. The court noted that the State has the burden of
disproving the existence of the defense beyond a reasonable
doubt. 698 P.2d at 180.

On April 22, 1985, the State field a timely petition
for rehearing. On May 8, 1985, the Court of Appeals denied the
petition. 3!

On May 23, 1985, the State filed a motion for stay in
the Court of Appeals, whichwas denied on May28, 1985.

On June 3, 1985, the State filed a motion for stay of
the Court of Appeals®™ decision as topersons other than Eluska,
which this Court denied on June 5, 1985, without prejudice to the
State to file a motion for stay as to Eluska. On June 5, 1985,
the State filed a motion to stay the decision as to Eluska, which
this Cuurt granted on June 18, 1985.

On June 10, 1935, the State filed a timely Petition for
Hearing, and motion for expedited review. E/ On June 14, this

Court granted the State®"s motion for expedited review, and on

3/ Counsel for the State did not receive notice of that denial
until May 20, 1985, during a telephone conversation with opposing
counsel. 1

k! This Court granted the State®"s request for an extension of
time until June 10 to file its petition.



July 31, 1985, this Court granted the State®s petition for

hearing and set a schedule for filing formal briefs. -~

."management regulations.; The Court of Appeals®™ creation, out of
whole cloth, of a new "subsistence™ defense to criminal fish and
game charg,es, casts serious doubt on the State®"s ability to
prosecute a wide array of fish and game offenses. This novel
defense, premised on the court®s assumption that AS 16.05.255(h)
requires separate or "specific"” subsistence regulations, flatly
ignores the prohibition established in S 16. 05.920(a) -that no
hunting is allowed unless properly authorized by AS 16.05 -- AS
16.40 or by regulation.

Moreover, by shifting the burden of proof to the State,
the Court of Appeals®™ decision misapplies fwell-established burden?
gpf proof principles®™ set out in United States v. Boy-d, 491 F.2d
1163 (9th Cir. 1973); Union Oil Co. v. State, Department, of -
Natural Resources, 574 P.2d 1266 (Alaska 1978), and other cases

cited infra at 17.

5/ This Court®"s July 31 order was evidently mailed to the

Attorney General®s Office on August 1, 1985, but this office did

not receive the order until August 7, 1985. Although this fact

reduced the State®"s time tgprepare this brief, the State did not
seek™an”extension”since £jynel is*-tbf the""es~rffcerir*™istolvihg; theHfrfr

motion for expedited review of this case

(Footnote continued)



In creating this new defense (which had not been the

subject of briefing by the parties), the court ignored the fact

/trative remedies, which should have been a prerequisite to
raising the defense.

The court also read Madison v. Alaska Department of
Fish and Game, 696 P.2d 168 (Alaska 1985) overbroadly to mean
that "subsistence uses,”™ as defined in AS 16.05.940(23), include
the takeof game by any resident for food, fuel, clothing, etc.,
and thatall non-subsistence (which, as the court suggests, means
all non-resident) uses must be completely eliminated before any
restrictions may be 1imposed on "subsistence" users. 698 P.2d at
178, n.6.

Alternatively, if this Court upholds the new
"subsistence™ defense, this Court should modify the decision to
clarify that the defense applies prospectively only, in

accordance with State v. Glass, 596 P.2d 10 (Alaska 19-79).

Most importantly, however, the Court of Appeals”
treatment of the subsistence issue raised in Eluska, including
the Court"s creation of a new criminal defense, and its criticism
of the Board of Game for, 1in the court®"s view, failing to do its

duty wunder the state subsistence law, /"does violence to the?

(Footnote continued)
will be forthcoming.
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¢.Gonseryation ,measures. ;jThe™ Court, of Appeals decision gives no
NecogMlttiwi"ArTvailVv "to the special 1importance that wildlife and®

"fisheries resources have to Alaska, and the unique considerations

ft IMyy — \

frhich apply to wildlife and fisheries enforcement. See, e.g.,f'

Alaska Board of Fish and Game v . Thomas, 635 P.2d 1191, 119A
(Alaska 1981); F/V American Eagle v. State, 620 P.2d 657, 672°
(Alaska 1980), appeal dismissed, A5A U.S. 1130, 102 S.Ct. 985 -
(1982); Frank v. State, 604 P.2d 1068, 1073 (Alaska 1979). !
AFisheries and wildlife violations often occur in }éﬁdtej
greasy and are difficult_to detect. Prosecutions often occur inJ
[malT communities scattered throughout the state.; See generally”
Alaska Judicial Council, Alaska Fish and Game Sentences:
1980--81 (April 1983), pp. 17, 3%? passim. State prosecutA};N?
rarely have the time, expertise, or data available to prove, as a j#
routine precondition to prosecuting misdemeanor citations, that
the record supporting the underlying regulations shows ™"adequate"..-!
consideration of "subsistence uses." 2’ Yet that 1is precisely
the result of the court"s decision, since it shifts the burden 9$m%i
m justrfyihg" the regulations® “onto the "State @#henever~*"*"defehdan””"
i files 7a se[f;serying>Subsistence" affidavit;//Particularly in-"the-m

,area”of subsistehee huntihg® and fishihgi®®@hich® "involves ecomplexT*7

6/ The record supporting most game and fisheries board decisions
consists of tapes of board proceedings, on file in Juneau.-
Because of the hundreds of proposals considered at each board

meeting, the boards are unable to provide written findings for
each of their decisions.



subjective decisions regarding social a”d_mQIEJQ%&E&J”“%NAF%ﬂﬁﬁw
tthe presumption of validity should.be a strong onej it should not
lightly become the province of the judiciary -- or the jury -- to
~sgcond_guess those rulemakers who have special expertise in this
/area. ;
ARGUMENT
1.

This Court Should Apply The "Substi—
tution of Judgment™ Standard of Review.

The Court of Appeals®™ decision in this case was based
upon that court®"s interpretation of law;, accordingly, this Court
should apply the "substitution of judgment™ standard of review in
deciding this case. State v. Fairbanks North Star Borough School
District, 621 P.2d 1329, 1331 n.5 (Alaska 1981); Osness v. Dimond
Estates, Inc., 615 P.2d 605, 610 (Alaska 1980); State, Commercial
Fisheries Entry Commission v. Templeton, 598 P.2d 77, 80 (Alaska
1979); Guin v. Ha, 591 P.2d 1281, 1283 n.6 (Alaska 1979). This
Court should independently consider the lower court"s ruling and
adopt
Bp%%ﬁyent—, reason:* and policy) Id.

1.
The New Judicially-Created "Subsistence"”
Defense Contradicts the Clear Legisla—
tive Mandate of AS 16.05.920(a)!
The Court of Appeals®™ creation of a criminal defense to

illegal hunting stems from the court"s assumption, discussed

infra, that AS 16.05.255(b) requires the Board of Game to adopt
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separate or “"specific” subsistence regulations,and that the
Board has not done SO. The "subsistence" defense, which
sanctions hunting not otherwise authorized by law or by"
regulation, ignores the clear legislative mandate of AS
16.05.920(a), and wundermines the viability of hunting laws, as
discussed below.

(TheCourt of Appeals ™ new criminal defense of/
."subsistence taking” 1is without precedent in natural resources’?
"law,* and no such defense was adopted or mandated by the Alaska
legislature. Had the legislature intended to Create a
"subsistence"” defense, it would presumably have done So.
Compare, for example,t™AS 16.30.017, which expressly establishes a
criminal defense to wanton waste of big game animals, otherwise
prohibited by (AS 16.30.010.* See also Jordan v. State, 681 P.2d
346 (Alaska Ct. App. 1984), holding that the Board of Game®s
affirmative defense of taking 1in defense of |life or property
"establishes the only circumstances under which a -defense of
necessity can be interposed to aclaim that game was illegally
taken." Ir. at 348 (emphasissupplied.) - This defense is not

premised on any vrequirementof the Alaska or United States

u The affirmative defense of dire emergency, 5 AAC 92.400,
should also have oeen included by the court.
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constitutions, and "V iolates fundam ental principle s of'.naturall/

r. . . é : X. 8 A
resource conservation an management. — >

The need for viable, enforceable hunting and fishing®
rules flows from the mandates in Article VIII of the Alaska *
Constitution, which provides special directives for managing
Alaska®s natural vresources on a sustained yield basis. Alaska
Const, art. VIII, 8 1-4. In fulfillment ofthese responsi—
bilities, the Jlegislature created the Boards of Fisheries and
Game (AS 16.05.221), delegated to them broad regulatory authority
(including the duty to adopt subsistence regulations under AS
16.05.251(b) and AS 16.05.255(b)), and adopted i“the fundamental/
--law that no taking of the state fish and wildlife resourcgs”may7

@cciif outside laws enacted by the® legislature or regulations”™ 7

- »=——==i-yi - -

. SH~— T 1 y Q/ .
Nadopted by the respective Boards. AS16.05.920(a) provides:

Unless permitted by AS 16.05 - AS 16.40 or by
regulation adopted under AS 16.05-16.40, a person-
may not take, possess, transport, sell, offer to
sell, purchase, or offer to purchase fish, game,
or marine aquatic plants, or any part of. fish,
game, or aquatic plants, ora .nest or egg of fish
or game. :

8/ Cf. Frank v. State, 604 P.2d 1068 (Alaska 1979), holding
hunting laws that violate first amendment rights to be
unenforceable.

9/ The legislature has adopted other laws specifically limiting
the board of game®s authority to allow hunting. For example, AS
16.05.780 prohibits adoption of any season for cow (antlerless)
moose unless the season is affix*matively approved by vote of the
local advisory committees.

-12-



It follows that unless a hunting season has been
properly authorized by state law or by the Board of Game (whethex*
for subsistence or not), /the legislature has dictated iIn AS*
;16-05--6‘%8\@5) that no huntxn;:j ~r:;'ay.occur. IT a court determines
Wﬂgt"the"gamE"bﬁard"haS"adoptéd"a"regdﬁatxon WhXC% faits to
gomply "with” the" subsistence law; ,then under AS 16-05-92*O(a)p* o
punting should bejauthorized ungil the game poard acts to open 7
£valid hunting season.. The result mandated by the Eluska decision
-— creation of a '"subsistence"™ hunting defense to prosecution for
hunting not expressly authorized by statute or game board
i-egulation -- Tlatly contradicts the legislative mandate of AS
16. 051920,a) -

To allow an individual to take game management law into

his own hands by "declaring” an open season based on the hunter-s

belief that he is entitled to the animal for his own subsistence

fahd 'm;anag;_ﬂqghtv’? £S6 ashgmggfkrictions foq"_ggga}rpple, —serveﬁr’%ﬂ
Ipurp®oses,™ " " JS"SMaghr.pJ™Mfng gameAduring” critical """'periods .

-, 1™formatloh: regarding
-hunters-and*animals, which necessitates, as "a practical- matter?s

gstablishment’y of, seasons”-"bag-;..;limits ; "~ahdrjr-elated"Treplbrtingi”

10/ Moses decreed, fTor example, that ™"thou shalt not take the
dam with the young ..." Deuteronomy 22:6. Season and sex
restrictions have been law i1In the United States since colonial
days. See T. Lund, American Wildlife Law (1980), p-66.
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~requirements. See generally, T. Lund, American Wildlife Law,
(1980), p-.66,- passim. _Continuous “hunting®" throughput the year;
without opportunity to gather data, “wpuldjjiinder the managers®/
(@bility to"assess population levels, and could lead to hunting iIn J
/excess of" sustained yield levels./ See generally, A. Leopold,
Principles of Wildlife Management (1933), p- 208, passim; Se "
also A. Geis, "Population and Harvest Surveys,” in A Manual Of
Wildlife Conservation (R. Teague, ed. 1971), p.67. As discussed
more fully below, the new judicially created 'subsistence"
defense 1i1s based on the court®"s erroneous assumption that the
Board of Game must adopt separate or ‘''specific” subsistence
regulations, and is wrong as a matter of law and policy. The
decision should be reversed, and this case remanded for trial.
(L

The Eluska Decision Provides An Overly

Broad Interpretation of this Court's

Madison Opinion.

The Eluska decision holds that AS 16.05.255(b) requires
the Board of Game to adopt "specific” regulations permitting .the
taking of game for subsistence uses, and that "[n]Jo such
regulations were adopted governing Game Unit 8 [Kodiak Island]."
698 P.2d 178. The court notes that "[w]hile the statute does not
specifically state whether the regulations must be separate and
clearly distinguishable from the regulations adopted pursuant to
AS 16.05.255(a), 1t does require that provision for subsistence
hunting must be made somewhere i1n the® regulations.” 698 P.2d at
178 (referencing Madison, 696 P.2d 168.)

-14-



The Eluska court®s iInterpretation of AS 16.05.255(b)
and of Madison 1is overly broad, and undermines [the approach, "
discussed above at p.4, taken by the Board of Game, whereby thev $
/board i1ncorporated management mechanisms into general., game/
[hunting seasons and bag limits so as to ensure a reasonable™/
"opportunity for the continuation of subsistence uses, and to give"
/subsistence uses a priority where restrictions apply. The Court
of Appeals erroneously concludes as a matter of law that the
Board of Game has failed to act to implement the requirements of
Ch. 151, SLA 1978. (See 698 P.2d at 179). This assumption
provides the major policy reason for the Court"s creation of the
"subsistence'™ defense. (See 698 P.2d at 181 n.9) Nothing iIn the
record supports the court®"s conclusion; the 1issue was not
directly briefed beI}éw, and inf fact, a vreview of hunting
regulations, and justifications for them evident from tapes of
board proceedings, would show a considerable effort by the board
to comply with the law, and substantial success In crafting
regulations throughout the state that do comply with the law. .
Neither Madison nor AS 16.05.255(b) require the Board of Game, to
adopt "specific” subsistence regulations, so long as subsistence
uses by all Alaska residents are protected, and given the

requisite priority where necessary. — ~ The Court of Appeals®

11/ See e.g., H.R. Rep. No. 96-97, Part 2, 96th Cong., 1st Sess.
191 (1980), quoted in n.5 of the Eluska opinion.
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decision should be reversed, or modified to clarify that separate
subsistence regulations are not required, and that Jso long as aV
{reasonable opportunity exists "for subsistence _hunting, hy allv
/Alaska residents, non-subgistence uses need not be completely,
2lir Inated., "»
V.

The ™"Subsistence”™ Defense Created By the

Court of Appeals Deviates From The

Burden of Proof~~Standard For Challenging

Administrative Regulations.

Not only does the subsistence defense do violence to AS
16.05.920(a), but i1t"is inconsistent with well established burden
of proof standards for challenging administrative regulations.

The procedure for raising and establishing the defense,
as articulated at 698 P.2d at 180-82, 1is,, at best, subject to
differing iInterpretations. It appears that 1f a defendant files
an affidavit or presents some other minimal evidence indicating
he believed i1n good faith that his hunting was for "subsistence"
(as defined broadly In AS 16.05.940(23)), then the State has the
burden of proving that the applicable hunting regulations did not
in fact restrict subsistence uses, or were necessary”™ for
maintenance of the wildlife resource on a sustained yield basis.
Whether the State"s burden of proof at this point is "beyond a
-reasonable doubt,”™ or by a 'preponderance of evidence," 1is
unclear. In any event, if the court decides that the State has

not met 1i1ts burden of showing that the relevant hunting

regulation 'adequately'" provides for subsistence iIn accordance
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with the subsistence law, but concludes that reasonable minds
could differ regarding the defendant"s sincerity iIn believing he
took the game for subsistence purposes, that 1issue would go to"
the jury, and the State would have to show, beyond a reasonable
doubt, that the defendant did not take the game with a good faith
belief that 1t was for subsistence. Regardless of how one
interprets the opinion, 1t cannot be vreconciled with well
established law regarding burden of proof.

Where a statute (such as AS 16.05.255) specifically
delegates to an administrative agency the power to make rules,
those rules are entitled to a presumption of procedural and
substantive validity. A 44.62.100; Alaska International
Industries, Inc. v. Kusarra, 602 P.2d 1245 (Alaska 1979). The
burden of rebutting this presumption, whether 1in a ’civil or a
.criminal context, 1is on the person challenging the rule. Alaska
International Industries, Inc. v. Musarra, 602 P.2d 1245 (Alaska
1979); Pacific States Box and Basket Co. v. White, 296 U.S. 176,
185 (1935); United States v. Boyd, 491 F.2d 1163, 1167 (9th Cir..
1973); Union Oil Co. v. State, Department of Natural Resources, "
574 P.2d 1266 (A}aska 1978); Langesater v. State, 668 P.2d 1359,
1361 (Alaska Ct. App. 1983). The Boyd case 1is particularly
instructive, since i1t arose 1In the context of a criminal
prosecution of a vessel captain for failure to provide notice of
an oil spill, under the 1970 Water Quality and Improvement Act,

33 U.S.C. § 1161. The court noted that the presumption of
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validity of a regulation i1s a strong one, and does not require
special findings by the administrative agency:

Where a statute specifically delegates to an
administrative agency the power to make rules,
courts recognize a pre:;umption that such rules,
when duly noticed, are valid .... The presumed
validity fjf a general regulation, iIn contrast to
that of an individual adjudication, does not
require special findings .... This presumption 1is
rebuttable, particularly where the governing
statute is penal, upon a showing that the
challenged regulation i1s an unreasonable exercise
of the delegated power - 1.e. inconsistent with
the statute ... The burden placed on Captain
Boyd is thus a heavy one for he must show that the
sheen test determination of harmfulness cannot be
considered a reasonable expression -of the
Congressional will, even though Congress has given
the Executive broad authority to make that
determination. [Citations and footnotes omitted,
emphasis added.]

Id. at 1167.

The Eluska opinion, 1iIn establishing a criminal defense
by judiciral fiat, impermissibly shifts the burden of proof of
establishing the validity of a game regulation onto the State

. ) 19/
[upon the mere presentation of a selfserving affidavit?”. — The

decision requires the State to show affirmatively (either by a
preponderance of the evidence or beyond a reasonable doubt,-
depending on how you vread the opinion), that the hunting

regulation either does not restrict subsistence uses, or that any

12/ Had the Court of Appeals construed the "subsistence'" defense
as an affirmative defense (defined 1n AS 11.81.900(b)(1)), the
result would have been more in line with established case law.
The Court of Appeals’ policy reasons for rejecting this approach
are set out at 698 P.2d at 181, n.9.
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restriction placed on subsistence uses is necessary for sustained
yield management of the resource. Requiring State prosecutors to
prove these complex, subjective issues TfTor the hundreds ofv
fisheries and wildlife regulations in 5 AAC in virtually any
poaching case iImposes an overwhelming burden on the State. It i1s
for good reason that under well established law, the burden of
demonstiating i1llegality rests on the challenger of a regulation.
Rose v. Commercial Fisheries Entry Commission, 647 P.2d 154, 161
(Alaska 1982) ; Kenai Peninsula Fisherman®s Cooperative
Association, Inc. v. State, 628 P.2d 897, 906 (Alaska 1981);
Kingery v. Chappie, 504 P.2d 831, 835 (Alaska 1971). — ~

VThen an administrative regulation has been adopted 1in
accordance with the procedural requirement of the Alaska
Administrative Procedures Act, AS 44.62, and the |legislature
intended to commit to the agency discretion over the subject
matter of the regulation, a court Ilooks only at whether the
regulation is consistent with and reasonably necessary to carry

out -the statutory authority, and whether the regulation: is

13/ The Court of Appeals in Langesater v. State, 668 P.2d 1359,
1361 (Alaska Ct. App. 1983) specifically noted that unlike
challenges of public protection regulations discussed in Kingery
v. Chappie, 504 P.2d at 836, which require the State to come
forward with ™"at Jleast prima facie evidence that a reasonable
relation to purpose exists before the burden shifts to the
complainant,” fish and game regulations can be successfully
challenged only if the complainant meets the burden of showing
lack of a rational basis between the regulation and public
policy. The Langesater and Eluska decisions are irreconcilable.
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reasonable and not arbitrary. Chevron U.S.A., Inc. v. Le Resche,
663 P.2d 923 "(Alaska 1983); Rose v. Commercial Fisheries Entry
Commission, 647 P.2d 154, 161 (Alaska 1982); Kenai Peninsula®
Fisherman®s Cooperative Association, Inc. v. State, 628 P.2d 897,

906 (Alaska 1981); Kingery v. Chappie, 504 P.2d 831, 835 (Alaska
1971); Kelly v. Zamarello, 486 P.2d 906, 911 (Alaska 1971). A
reviewing court need not agree with the particular wisdom of the

regulation, so long as it i1s satisfied that the regulation is not

arbitrary and capricious. Kelly v. Zamarello, 486 P.2d 906, 911

(Alaska 1971).

It 1s particularly important not to deviate from the
above burden of proof allocation iIn the context of natural
resources conservation and management regulations. This Court
has 1In the past consistently recognized that regulation of
hunting and fishing activities involves important public policy
concerns i1n which the State has a strong interest. Alaska Board
of Fish and Game v. Thomas, 635 P.2d 1191 (Alaska 1981); Frank v.
State, 604 P.2d 1068, 1073 (Alaska 1979). This Court has also
recognized that the State"s authority to adopt regulations
controlling fishing and hunting should be broadly construed.
Kenai Peninsula Fisherman®s Cooperative Association, Inc. V.
State, 628 P.2d 897 (Alaska 1981); Herscher v. State, Department
of Commerce, 568 P.2d 996 (Alaska 1977).

In summary, the Eluska opinion constitutes a radical
departure from the appropriate standard of proof for challenges
to regulations adopted by an agency vested with discretionary
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authority and expertise. The subsistence defense has
particularly significant ramifications because 1t affects the
wild, renewable resources of the State, which are subject to"
special considerations both In our constitution and in state law.
This Court should accordingly reverse the Court of Appeals”
decision, or modify it to specify that the defendant has the
burden of proving 1illegality of a hunting regulation, and then
only i1f he has first exhausted his administrative remedies,
discussed below.
V.

The Court of Appeals Erred In Creating A

Subsistence Defense Absent A Showing

That A Defendant Has Exhausted His

Administrative Remedies.

The Eluska ™"subsistence”™ defense 1is, by 1its terms,
available to any defendant without any showing that he has first
requested the game or Tisheries board to amend the challenged
regulation. This result, in the context of subsistence
regulations, deviates fTrom principles supporting exhaustion of
administrative remedies, and 1is inconsistent with the public
process established by the legislature for 1i1dentifying and
authorizing subsistence hunting. Although 1n most criminal
contexts there are sound policy reasons for allowing a defendant
to argue that the law or regulation with which he iIs charged is

invalid, without proving exhaustion of administrative remedies,

this principle does not apply universally, and should not apply



to subsistence hunting and fishing regulations, for the reasons
discussed below.

It 1s well established that the doctrine of exhaustion™*
of administrative remedies may apply in the criminal arena,
particularly when strong governmental 1iInterests are 1involved.
Moore v. City of East Cleveland, 431 U.S. 494, 521-529, 97 S. Ct.
1932, 1945--50 (1977) (Burger dissenting), McGee Vv. United
States, 402 U.S. 479, 91 S. Ct. 1565 (1971); McKart v. United
States, 395 U.S. 185, 197-199, 89 S.Ct. 1657, 1664--65 (1969).
In cases where exhaustion of administrative remedies 1is not
statutorily mandated, its application is In the discretion of the
courts®. Aleknagik Natives, Ltd. v. Andrus, 648 F.2d 496, 500
(9th Cir. 1980), citing Eluska v. Andrus, 587 F.2d 996, 999 (9th
Cir. 1978).

In a plurality decision in Moore v. City of East
Cleveland, 431 U.S. 494, 97 S. Ct. 1932 (1977), the Court noted
that the doctrine should not apply to bar a crimina-1 defendant
from asserting constitutional invalidity of the statute under
which he i1s charged (which is not the issue In the instant case) ;
but recognized that the doctrine may be applied in criminal
cases, particularly where a statute implicitly or explicitly
requires exhaustion of administrative remedies. Id. 431 U.S. at
497 n.5, 97 S. Ct. at 1934 n.5.

In deciding whether to apply the doctrine, the courts
weigh the litigant®s need for judicial resolution against the

agency"s interests in creating a record, exercising its
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discretion without threat of litigious interruption, discouraging
frequent flouting of the administrative process, and correcting
mistakes. Aleknagik Natives, Ltd., 648 F.2d at 500. As noted*
above, courts have required exhaustion of administrative remedies
as a prerequisite to raising defenses iIn a number of criminal and
civil penalty contexts. See cases cited iIn Chief Justice
Burger®s dissent in Moore v. City of East Cleveland, 431 U.S. at
529--530, 97 S. Ct. at 1951, and cases cited in McKart v. United
States, 395 U.S. 197, 89 S. Ct. 1657, passim. See also McGee v.

United States, 402 U.S. 479, 91 S. Ct. 1565 (1971) (selective

service); Bethlehem Steel Corp. v . EPA, 669 F.2d 903 (3rd Cir.

1982) " (EPA standards); Hawthorne Oil & Gas Corp. v. Department of
Energy, 647 F.2d 1107 (Temp.Em.Ct.App. 1981) (petroleum price
regulations); Sanders v. McCrady, 537 F.2d 1199 (4th Cir.1976)

(expulsion from National Guard); Donaldson v. United States, 264
F.2d 804 (6th Cir. 1959) (civil penality for overproduction of
wheat); Continental Research Corp. v. Train, 426 F._.Supp. 713 (0.

Me*. 1976) (civil penalty for unmarked pesticides); United States
v. La Froscia, 354 F. Supp. 1338 (D.N.Y. 1973) (marijuana

prosecution).

In United States v. LaFroscia, 354 F.Supp. at 1341, the
court recognized that use of the exhaustion doctrine i1n criminal
cases should not be used absent a“"strong governmental interest,
but noted that such an interest exists "where the function of the

administrative agency 1involves “The " exercise of discretionary
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powers granted the agency by Congress, or requiring the
application of special expertise.l" (Citing HcKart). 1d. The
same reasoning applies to the Board of Game. \Y
In People v. Calvar Corp., 36 N.E. 2d 644 (N.Y. 1941)
the New York court refused to allow defendants, convicted of
violating a zoning ordinance, to argue that the ordinance was an
unconstitutional taking of property, absent a showing that they
had first sought a zoning variance. See also Smith v. Cahoon,
283 U.S. 553, 51 S.Ct. 582 (1931), where the Court, 1i1n dicta,
reiterated the principle that if a statute, valid on its face,
requires 1issuance of a license, the doctrine of exhaustion of
administrative remedies applies to a person who fails to obtain a
permit. Ld. at 562, 51 S.Ct. at 585. See also ICC v. Appleyard,
513 F.2d 575 (@th" Cir. 1975) (requiring exhaustion of permit
application procedure before raising permit statute defense).
Eluska presents a situation where mthe doctrine of
exhaustion should be applied, because “the .StatelsinterestrTn”
Hegogrgef'@apatqgrment o_u1.',weighs the minimal burd%ggiaﬁai‘gfeﬁ_d_apt 7
jtd” FirsV see™eguratory”™adjustinent before fTlouting”~tHe™law”™ gncEj
"because the statutes and’\regulallofis’\'imj)lementii’\""tKe~rsubsis’\’.tﬁeme":J
ide for ample administraHyisF*re~g”™"
[impliedly,. 1f © riot,”” expressly, require mapplication” "“to ""the”?
appropriate agency, for review, before violating _the.J.aw
The legislature, in enacting the subsistence law,
created a comprehensive structure designed to channel iInformation
about subsistence uses to the Boards of Fisheries and Game, so
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that they can adopt regulations recognizing those uses. The
legislature created a new division of subsistence within the”
Department of Fish and Game, and charged that division with"
gathering data on subsistence uses and making recommendations to
the boards for regulations recognizing those uses. Sec. 3 Ch.
151, SLA 1978, codified at AS 16.05.094. "That division®s ability
[to, gather data and i1nformation depends iIn large part on public”
ecooperation,/ The legislature also had, before 1978, authorized
creation of local fish and game advisory committees (Sec. 1 Ch.
94, SLA 1959; am Sec. 4 Ch. 206, SLA 1975, codified at AS
16.05.260), which now number approximately 74; in addition, the
joint-Board of Fisheries and Game adopted regulations (required
for compliance with title VIII of the Alaska National Interest
Lands Conservation Act ("ANILCA™) P.L. 96-487, 94 Stat. 2371,
codified in pertinent part atl1l6 U.S.C. § 3115), establishing
regional advisory councils, providing staff assistance to the
councils and committees, and specifying that the. Boards of
Fisheries and Game may not reject a subsistence regulation
proposal from a council except under certain limited
circumstances. 5 AAC 96.250; 5 AAC 96.610(e); 16 U.S.C. 8§

3115(c). - ¢

14/ Sec. 807 of ANILCA, 16 U.S.C. 83117, for example, requires
exhaustion of state administrative remedies before a person may
file an action iIn U.S. District Court to enforce the subsistence
provisions of title VIII of ANILCA.



The State i1s committed to ensuring that the mechanisms
for public 1i1nput, described above, function effectively. The
division of subsistence and the division of boards® fTiscal year
1985 budgets, for example, included approximately $3.1 million
for the subsistence division and $1.3 million for the division of
boards, 1i1ncluding funding for those agencys®™ expenditures for
information gathering, research, Jlocal meetings, and adminis-
trative support for local committees and regional councils. - ~
The procedures by which the boards gather and analyze data on
subsistence are set out at 5 AAC 99.010 and 5 AAC 96.610.

tinrshort™, the legislature ""_.created a statewide network
py which subsistence users could give the boards information

t regarding subsistence uses”, so that the boards could provide for/
{those uses?. As a matter of public policy, the actions of the
legislature and the boards should be viewed as vesting "potential?
subsistence users (and other hunters) witn the duty, to first seek?

la permitj: "or other regulatory change, before engaging 1In

/otherwise™ 1llegal hunting-.

15/ Data provided by Steve Behnke, Dii tor, Division of
.-.-Subsistence, Department of Fish and Game. the Court may take*

judicial notice of this as a public record under Alaska Rule of
Evidence 201.

16/ In addition, AS 44.62.220 provides the opportunity to

petition the board even outside the normal regulatory meeting
time.
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To allow a person to ignore the rZadily available
opportunity to request regulatory amendments, and simply to kill*
animals at will and then claim a '"subsistence"™ defense, iIsv
totally incompatible with the carefully craft regulatory process
established by the legislature, and with sound resource
conservation. "Requiring exhaustion of administrative remedies may
jbe the only way to i*nsure that the boards willVtTe.jnade aware of,
,all subsis;:én;e uses,, and ir the best, way to provide ;n adequate,
{"'record of the boards® decisions.

In deciding whether to apply the doctrine of exhaustion
of administrative remedies to challenges to subsistence hunting
and fishing violations, this Court should consider the particular
facts and administrative system involved in regulating
subsistence hunting and fishing described above. " See Stratman v.
Watt, 656 F.2d 1321 (9th Cir. 1980). In this regard, the
I1linois Supreme Court®s reasoning In County of Lake v. MacNeal,
181 N.E. 2d 85, 89-98 (111. 1962) 1is useful; although that court
rejected application of the doctrine of exhaustion of adminis-
trative remedies under the particular facts before it, i1t did
acknowledge that the doctrine of exal “"tion of remedies may be
applied iIn the criminal arena. In that case, a municipality had
filed a zoning violation complaint, and the court reasoned that
the mere Tiling of a complaint indicated the city"s prejudgment
that the zoning ordinance 1In question, as applied to the property
concerned, was valid and did not create a hardship. Therefore,

it", would.Jhave been a ™"patently useless steplL. to require- the-3



property owner to first seek administrative relief. Ijd. at 90.

Unlike the zoning situation in MacNeal, the absence of
specific subsistence hunting regulations 1iIn a particular area*”

.does not reflectrra prejudgment by the Roard of Game that
Y] - —' . _=- #(:_ - - -
,'SL<bS|stence provisions are adc-.uate, but rather indicates a lack/

jof complete -"nformation about wha subsistence uses are and where,
they exist. {Only through the administrative process can the
Jjboard have an opportunity to correct any deficiency. See, e.g.,
Provo City v. Claudin, 63 P.2d 570, 574-75 (Utah 1936). The

Eluska decision makes no provision for exhaustion of adminis-

trative remedies, and on that basis should be reversed. - »

17/ Although the exhaustion of remedies issue was not
specifically covered in the state"s Court of Appeals brief, _the.
issue was briefed iIn the district court ((R. 31) , was raised in
the State"s points on appeal (R. 89), and was discussed at oral
argument i1n the Court of Appeals. 698 P.2d at 175. This-court-
may, and should, consider and rule upon thisimportant issue.
See Ratcliff v.Security National Bank, 670 P.2d 1139, 1141--42,
n.4 (Alaska 1983); see also Northern Corp. v. Chugach Electric
Ass "n, 523 P.2d 1243~ 1245, n75 (Alaska 1974). Not only has the
State not intended to waive the argument, but because the
subsistence defense as articulated by the Court of Appeals was
not contemplated by the parties ‘r specifically briefed, the
parties should be allowed to raise pertinent arguments even if
not addressed previously. Exhaustion of administrative remedies
should have been an integral part of the Court of Appeals”
newly-fashioned defense.



VI.

e The Eluska Decision Should Not Apply
Retroactively. \

The Court of Appeals®™ decision failed to address the
critical issue of retroactivity of 1i1ts novel ‘'subsistence"
defense. Although th tate"s position 1is that the judicial
creation of a subsistence defense to criminal charges 1is
fundamentally flawed, 1f this Court should, arguendo, decline to
reverse the appellate court, at the very least this Court must
limit the Eluska defense to prospective cases only.

This Court, in State v. Glass, 596 P.2d 10 (Alaska
1979) and Judd v. S”™ate, 482 P.2d 273 (Alaska 1971), articulated
criteria to be used iIn determining whether to retroactively apply
a new rule of law announced by the judiciary. These criteria
include: (@) whether the purpose of the new ru]eof law is
primarily related to the integrity of the verdict (which would
favor retroactive application) or whether the purpose is to
further other ends (such as deterring unconstitutional police
conduct, which would favor prospect. plication); (@) the
extent of the reliance by law enforcement authoritieson the old
standards; and (3) the effect on the administration of justiceof
a retroactive application ~f the new standards. State v. Glass,
596 P.2d at 13, 14.

The three guidelines for deciding retroactivity set out
in Glass dictate that the new subsistence defense be applied only

Iin a prospective Tashion. First, the Court of Appeals®™ purpose
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in establishing the ™"subsistence"™ defense was to ensure that the
Board of Game would comply with what the Court of Appeals
believed AS 16.05.255(b) required (i.e., adoption of "specific""
subsistence regulations); the purpose was not related to
"minimizing arbitrary fact finding." Td. at 13. Second, state
enforcement officials have uniformly relied on ‘*previous
standards,” 1.e. on the validity of previously existing hunting
regulations. Third, 1f the defense were applied retroactively,
it would have a grave effect ot the administration of justice,
requiring review of all cases iIn which a conviction may arguably
have involved "subsistence" uses. The principle of
non-retroactivity 1is particularly important 1iIn the .context of
subsistence regulations, because this Court®"s recent ruling 1iIn
Madison has necessitated some changes iIn the criteria used to
identify subsistence uses of fish and game. It will take some
time to ensure that all fisheries and game regulations statewide
comply with Madison.
VIIL.
This Case Is Not Moot.

fThis- case” has not~Hecome moot Yy. jyirfuR ) "off

'aS's .huntsT} Although the Court of Appeals

indicates that "[i1]f the State has enacted regulations making

adequate provision for subsistence hunting then the defense we

have recognized would not existf,]” (698 P.2d at 181-182) the
-30-



determination of what 1is "adequate' remains a subjective one, to
be decided within the context of the criminal defense to the
challenged regulation. Thus, the mere adoption of separate”
~subsistence regulations does not extinguish the defense, jThe
-State will still have the burden of proving, routginely, the
subjective 'adequacy' of the subsistence regulations./

Moreover, @he Boards of Fisheries and Game still need
[this Court’s guidance on how to adopt permanent regulations that
Eomply with state law in light of both the Eluska and Madison
~rulings£ As discussed above, the 1issues iIn this case are not
moot, but even 11f, arguendo, they were held to be technically
moot,-this case fTalls within the public interest exception to the
mootness doctrine. In Rutte>~ v. State, 668 P.2d 1343 (Alaska
1983), this court applied the public iInterest exception to the
mootness doctrine iIn the context of commercial TfTisheries
regulations, where a decision of the Court would aid the agency
in formulating new regulations and applying the old., and where
non-parties were interested in the outcome of the suit. Jd. at

1346. That 1s patently the case here.

Vi, _

CONCLUSION
For the reasons articulated above, the State
respectfully requests this Court to reverse the decision of the
Court of Appeals, or, in the alternative, to modify and limit the
decision to specify that a person charged with 1i1llegal hunting
may not challenge the hunting regulations without Tfirst having
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exhausted adininisti-ative remedies, and must bear the burden of
proving any alleged i1llegality of the regulations.

DATED at Anchorage, Alaska this j day of September,

1985.

HAROLD M. BROWN
ATTORNEY GENERAL

Sarah Elizabeth McCracken
Assistant Attorney General
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District Attorney Subsistence Hunting/Fishing
Anchorage Regulation Legislation

Madison v. Department
of Fish & Game and
State v. Tiluska

At your request, a number of department Jlawyers and
fish and wildlife officers met on April 2b to discuss
enforcement ramifications of the two recent appellate rulings
involving subsistence rights.

On February 22, 1985, the supreme court struck down a
regulation designed to 1identify eligibility for subsistence
fishing in Cook Inlet. Madison v. Department of Fish & Game,

P.2d (Alaska, No. 2911).

The Board of Fish attempted to allocate fish resources
among three \iser groups: sports, commercial, and subsistence
fishermen. This allocation was done after a substantial number
of hearings. Madison and other persons challenged the
allocation regulation on the basis that it exceeded the scope of
the state®s subsistence law, AS 16.05.251(b).

Two superior court judges ruled that the allocation
had a rational basis and denied the challenge. The supreme
court reversed, holding that the 1issue was merely one of
statutory construction and that the proper test was
"substitution of judgment,'™ not "rational basis.

The high court concluded that section .251(b)
establishes priority for subsistence users over all others. It
inadequate Tfish ®# 1st tc accommodate all potential users,
suﬁsistence cla it;s are to be allowed use at the expense of
others.

In response, on April b, 1985, the Board adopted a
resolution (attached), recommending passage of SB 231 and HB
288, 1.e., the Governor®s subsistence bills.

Shortly after the resolution was passed, the Court of
Appeals 1issued 1ts opinion In State v. Eluska, P.2d
(Ct. App. No b56, April 12, 19BK === -

Eluska had been charged with possessing game taken
illegally out of season. H ®»challenged the charge, arguing that

O OB
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he was a subsistence hunter and that game regulations failed to
adequately provide for subsistence hunting. Judge Roy Madsen
agreed with Eluska, ruling that AS 16.05.0255(b) required the
adoption of adequate subsistence regulations, and held that the
Board of Game had not done this.

The Court of Appeals affirmed the dismissal, holding
that AS16.05.255(b) mandated specific subsistence game

regulations. Because there are no such regulations, the
appellate court announced a judicially created "subsistence use"
defense.

Though Eluska addressed only a subsistence defense to
game violations, and construed only AS 16.05.255(b), it appears
that the same judicially-created subsistence use defense will
now surface iIn the face of a challenge to AS 16.05.251(b),

These two provisions, 1.e., .251(b) [fish] and .255(b)
[game], are parallel provisions.

Considering Eluska and Madison together, the
conclusion to be drawn Ts that a "subsistence use defense is
now available T« all noncommercial fish or game violations
residents.

Noncommercial, resident fish or game violators trigger
the defense by fTiling an affidavit asserting that the fish or
game was taken 1In a good faith belief that i1t was for a
~subsistence use.” If this preliminary showing 1is made, the
state has the opportunity to establish, 1if possible, that
(1) the regulation allegedly violated did not restrict the
taking of game, or (2) that the restriction was necessary to
protect sustained yield.

These court decisions, 1iIn the face of the present
regulatory scheme, seem to make enforcement of poaching laws
impossible. It will be impossible to show that there 1is no
restriction of resident subsistence taking as long as
nonresidents or commercial Tfishing or hunting activities are
allowed. In addition, we can never show that the restriction is
necessary to protect sustained yield.

FI1SH

There are a number of alternations to the problems iIn
the fTisheries.
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1, Repeal AS 16.05.255(b). This 1s the most rational and
sensible approach, but maybe the Ileast desirable politically,
Repealing this provision overturns Madison and moots Eluska, at
least for Tish violations, and allows rational allocation of
fish resources among different user groups.

Repealing this provision will not prevent the Board of
Fish from establishing subsistence regulations, but will
reestablish the rationally based management allocation scheme
that existed before Madison.

Failure to repeal may result iIn emergency closure of
the fishing grounds to commercial iInterests and tourists.

1 strongly recommend repeal, even i1f the legislature
takes up the issue next session.

Repeal should not have any particular effect on the
Alaska National Interest Lands Conservation Act (ANILCA) since
the waters affected are all state navigable bodies.

Colonel Henderson will speak to the Commissioner who
will speak to the Governor about this alternative.

2, Adopt Emergency Fish Regulations.

(@ Alternative 1: Adopt regulations that provide
priority for subsistence users. This will satisfy Madison and
Eluska, but may have the effect of closing commercial fTisheries,
at least iIn some areas (Cook Inlet, Prince William Sound),
prohibiting commercial guiding (Kenai River), and prohibiting
nonresident sport fishing,

(b) Alternative 2: Adopt regulations for specific
areas having particular potential for human conflict and
resource impact: Cook Inlet (including river drainages);
Sueitna and Copper drainages.

The regulations might establish subsistence
regulations for king salmon that parallel presently established
sport limits, seasons, and waters. Then, either declare certain
species as secondary subsistence (reds, _#unks) with much higher
limits, or set aside subsistence Ilmlts or certailn species m a
number of different areas.

The theory would be to spread the taking of desirable

species across a wide area of the state while allowing
subsistence priority overall.
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I have requested that Liza McCracken draft two sets of
alternative emergency regulations. The first would attempt to
accommodate the different user groups along the lines set out
above. The second would consist of —contingent emergency
regulations that would go into effect if a court were to enjoin
the state from enforcing the first. The contingent regulations
would immediately close all commercial and nonresident fishing,
and establish subsistence rules. This will satisfy Madison and
Eluska and permit enforcement.

The Fish Board will need to meet no later than mid to
late may to consider these regulations.

3. Take No Legislative Or Regulatory Action

If nolegislative or administrative action is taken,
it will not bepossible toenforce noncommercial poaching by
residents. In this event, we are probably Ilimited in our
enforcement ability to prosecute wanton waste, gear violations,
etc. It isnot clear whether we could prevent people from using
nets inrivers on the basis that netting is not traditional or
customary. There will probably be no way to limit the number of
fish taken, the hours or days of the taking,or establishing
absolute priority of subsistence users.

A, Unless legislative, regulating, or judicial action overrules
Eluska, we should:

(a) Refer to federal authorities all game poaching
activities occurring in national parks and
monuments ;

(b) Enforce poaching cases on state land when

(1) the poaching occurs in anarea totally closed
to the taking of a particular species; or

(2) the taking of a particular sex is totally
prohibited;

(c) Continue to process all pending cases until an
affidavit is filed claiming subsistence,

(d) Neither cite violations, nor seize evidence, when
the game is taken on state land, in an area
opened part of the year to taking of the
particular species or sex killed, when the taking
is by a resident for his personal consumption;
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(e) Enforce a]Jl game violations by nonresidents or
commercial operators;

In every case considered for prosecution, information
should be sent to Liza McCracken, who will act as a clearing
house and assist in meeting "subsistence use" defenses.

Hunting pressure should be rather slack for a while,
but after Eluska, it appears that there are presently no hunting
seasons. "This may result in depletion of moose stocks in
certain areas that are peculiarly vulnerable, like the Matanuska

Valley and Kenai Peninsula.

Attachment
VCKsbgh
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DRAFT

WHEREAS, the. Alaska Board of Fisheries and Alaska Board of Game have
been delegated responsibility and authorityby the Alaska
Legislature to regulate the taking of fish stocks and game
populations for the maximum benefit ofall of the people of Alaska;
and

WHEREAS, prior to the decision of the Alaska Supreme Court in ‘son v.
Alaska Department of Fish and Game the boards develoDe .jedures
which provided adequate regulatory flexibility, both to protect
opportunities for subsistence hunting and fishing in rural
communities and areas, and to provide hunting and fishing
opportunities for 'ecreational, commercial, and other uses; and

WHEREAS, it is unclear to what extent the boards may restrict
subsistence harvest after the Madison ruling and as a result,
substantial and significantly disruptive reallocations of
opportunities to harvest fish stocks and game populations may be
necessary. For example:

1, The commercial gill net fishery which is an important
component of the Prince William Sound economy may need to be
significantly restricted in 1985 or, eventually, even closed.
Prior to the Madison decision the Board of Fisheries had
adequate regulatory flexibility to accommodate both the
historic commercial fishery and other users.

#TT/ .
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2. Sport fishing for king and other species of salmon on the

Kenai and Naknek rivers and in the Susitna drainage may need
to be significantly restricted in 1985 or, eventually, even
closed. Prior to the Madison decision the Board of Fisheries
had adequate regulatory flexibility to prevent that result.

3. Non-subsistence hunting, including commercial guiding
activities may be significantly restricted and, in many cases,
eliminated. Prio? to the Madison decision the Board of Came
had adequate regulatory flexibility to accommodate these users

reasonably.

WHEREAS, prior to the Madison decision the State of Alaska was In
compliance with Title A RN of the Alaska National Interest Lands
Conservation Act (ANILCA), As a result of the Madison decision the
federal government may now take control over game populations on
public lands and fish stocks on public lands and within navigable
waters; and

WHEREAS, if theState of Alaska 1is no longer in compliance with ANILCA,
the state will lose the ongoing million dollar per year federal
appropriation for the state's public participation system which s
essential to the success of the state's regulatory and management
activities; and

WHEREAS, the Alaska Board of Fisheries and Board of Game strongly

believe that the potential restrictions, closures, reallocations



and loss of fundIn& <“escribed above are not in the best interest of
the fish and wildlife resources and the people of Alaska;

NOW THEREFORE BE |IT RESOLVED, that the ilaska Board of Fisheries and
Board of Game meeting in joint session respectfully, but strongly
urge the Alaska Legislature to enact legislation during the current
legislative session which returns to the boards the regulatory
authority and flexibility which they exercised before the Madison
decision; and

THEREFORE BE XT FURTHER RESOLVED, chat the Alaska Board of Fisheries and
Alaska Board of Game have reviewed SB 231 and HB 288, the
legislation introduced by the Governor to accomplish this purpose,

and urge that

as possible.

3 aA

act
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Alaska Board of Game
#85-38-GB

Findings on Madison RequirementO

April 4, 1985

The Board of Game has examined the legal principles set out by
the Alaska Supreme Court iIn Madison v Alaska Department of Fish
and Game, No. 7410. That decision requires substantial reallo-
cation of game resources among Alaskans, In part because the
board will no longer be able to use permit drawings to deter-
mine which Alaskans can hunt for food.

Before Madison, the board under the subsistence law had been
providing reasonable opportunities for subsistence hunting by
Alaskans living in rural areas or communities. The board was
also providing hunting opportunities for other Alaskans and
non-state residents, through general open hunts, registration
hunts with unlimited permits, registration hunts with a speci-
fied number of permits, and permit drawing hunts.

After Madison, 1T a game population has been hunted by Alaskans
for food, subsistence hunting must be allowed, unless the
resource would be jeopardized. All Alaskans are eligible for
subsistence hunting, and non-state residents may also be
allowed to hunt. However, 1f the situation will not allow
everyone to hunt with an equal legal opportunity, then non
state residents may not participate.

Under Madison, the board at that point must determine which

Alaskans have the opportunity to hunt based on three crit rid
contained in AS 16.05.255(b):

(D customary and direct dependence upon the resource
as the mainstay of one"s livelihood;

@ Ilocal residency? and

(@ availability of alternative resources.

The approximately 164 permit drawing hunts, which opera on

chance, and the eleven registration permit hunts with a limited
number of permits, which are distributed to applicants in the

order in which they apply, do not distribute the opportunity to
> *nt based on the three criteria, and therefore must be

e _structured.

Whille the current random drawing or TFirst-come, Tfirst-served
system must be replaced by systems based on tne three criteria,
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the board must not act arbitrarily and must assess the signifi-
cance of available iInformation iIn order to act reasonably under
the statute and the Madison mandates. At this time, the
Department of Fish and Game, Division of Game, can supply
information on the community of residence of people applying
for drawing permits iIn the state, and the Division of Subsis-
tence has a library of approximately 120 technical papers on
the use of fish and game by people In various communities and
areas iIn the state. However, the task of synthesizing those
two bodies of data and of analyzing their significance 1In
relation to the three criteria will be very expensive and time
consuming; the department cannot adequately prepare such
material within a few weeks for presentation to the board. Any
decision on how to modify these hunts beyond April 7, 1985 will
come too late to implement changes in time fci the 1985 season.
Specifically, it takes up to five days to create a "mock-up"™ of
the two permit papers. At the printer, design and proofing
take from 5-10 days. Printing and distributing supplements
to the regional offices takes three days; distribution of
supplements and applications to approximately 800 vendors and
department Tfield offices takes about five days to complete.
One week must be allowed for mail delivery, thus requiring
between 25 - 30 days before information 1is available to the
public. It is expected that the permit applications will be
available on or about April 30, 1985, with an application
deadline of May 31, 1985 for the fall hunts. It requires up to
6 weeks (or until about July 13) to complete the computerized
drawing and mail permits to those whose applications are drawn.

The earliest permit seasons presently begin August 10 for some

caribou and sheep seasons, thus presuming mailed permits may
take at least a week to be delivered, perm .ttees have only
about 20 days to prepare for season openings.

Therefore the board finds that the following approach i.. the
most reasonable way to address this problem.

The board requests that the Commissioner of Fish and Game

take the TfTirst step required by Madison and by delegation

to adopt regulations eliminating non-state residents from

permit drawing hunts and registration hunts with a speci-

fied number of permits. This should not be done for brown
bear, Dali sheep or mountain goats, however, since present
information indicates that except for sheep 1In certain

identified situations such as the Noatak area of GMU 23

and the north slope of the Arctic Wildlife Range (GMU"s 25
and 26) these species are primarily pursued for trophy or

recreational purposes.

Secondly, the board hereby calls for proposals from the
public on all permit drawing hunts and registration permit

page 2 of 3
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Alaska Board of Game -3- April 4, 1985
Findings on Madison Requirements

hunts with a specified number of permits for the fall/win-
ter 1985 board meeting. The board also calls for pro-

posals to define the three criteria identified in the

statute. During the iIntervening time, the department is

requested to synthesize and analyze the available i1nfor-

mation, keeping iIn mind the three criteria which the

statute specifies be used to distribute opportunities to

hunt: dependency, local residency, and available alterna*
tive resources.

Public testimony on how those criteria could be used by

the board will be taken at the meeting. The board encour-
ages the advisory committees and regional councils to

discuss this subject and to report on those discussions at
the board meeting.

It 1s very important that it be understood that after Madison,
if a gant population is hunted primarily for food by Alaskans,
and 1If e ryone cannot be allowed the same legal opportunity to
hunt mr.e; rily for food, random permit drawings are not author-
ized by v a statute. Instead, the board must employ the three
criteria, and must consider factors that correlate to them,
such as miles between the user®s residence and the game popula-
tion, 1ncome levels, previous participation in harvest of
resources and other less easily quantifiable data.

Before Madison, the uses which the board had provided for as

subsistence were those of residents in rural areas and commun-

ities, a much smaller group than all Alaskans. Before Madison,
other uses could be accommodated, as well, and the board relied
heavily on drawing permit hunts to distribute opportunities for
other Alaskans to hunt a particular game population. Now that

regulatory tool 1i1s not available, and as a result many Alaskans
who will have a low priority when evaluated under the three

criteria will not even have a chance to participate iIn many

hunts. Additionally, non-state residents must be eliminated

from many hunts.

Brenda Johnson, Chairman
Alaska Board of Game

Adopted 04/04/85
Anchorage, Alaska
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Alaska Board of Came
#85-37-GB

Findings on Lime Village Management Area

The Board of Game finds, based upon public testimony and
information provided by the Division of Subsistence, that the
residents of the Upper Stony River Lime Village area are
extremely dependent on moose and caribou In GMU 19(A), As
reported in Kari, 1983, Land Use and Economy of Lime Village,
the remoteness and isolation of this area, the extremely
limited availability of cash earning opportunities, and the-
high costs of transportation and of food, make local residents
highly reliant on local fish and wildlife. Moreover, use of
wild game resources 1is historically customary iIn the area.
The board further finds that the 40 residents of Lime Village
are probably the most geographically isolated and subsistence
dependent people In the state. Moose and caribou are
particularly important because of the quality of the meat and
the large size of the animals. They supply the highest
proportion of the food eaten by residents of the area.

The board finds that residents of this area have customarily

harvested moose andcaribou on an opportunistic basis

throughout  the year. However, the usual hunting periods
include fall (August and September), winter (November -
February), andspring (March), Recent short seasons in

November and February have not Tfully accommodated the
opportunity for local residents to legally obtain the moose
they need. Theboard finds that the lack of appropriate
seasons has discouraged Lime Village residents from reporting
their harvests.

Residents of theLime Village area customarily harvest moose
and caribou within a fairly well defined area around_ the
village, 1including along the Stony River by boat and on foot
in summer, and further away from the river by dogteam and
snowmachines iIn the winter.

The board finds that information provided by the Game Division
shows that moose populations iIn the Stony River area are at
moderate density and are relrtively stable. Caribou iIn this
area are part of the Mulchatna caribou herd, which is at high
levels and has been growing in recent years.

Therefore, the board concludes that the establishment of the
Lime Village Management Area will provide a reasonable
opportunity for the residents of Lime Village as well as all

page 1 of 2
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Board of Game Findings -2- April 4, 1985
Lime Village Management Area

other Alaskans to take moose by extending the lengths of the
seasons. Restricting the transportation of moose out of the
Lime Village Management Area exceptduring September will
reduce the potential new demand which might result from these
longer seasons and ensure the conservation of the moose
population. The board determines it iIs important that during
September, which has been the period of time most used for
hunting by all Alaskans and for guided hunting, bull moose can
be transported out of the area.

The board Tfurther concludes that the establishment of this
management area also allows an 1iIncrease iIn the caz bou bag
limit in the area to TfTive, which w:_.ll provide a reasonable
opportunity for customary levels of harvest for the residents
of Lime Village as well as other Alaskans. Restrictions on
the transport of caribou out of the area will reduce hunting
pressure on local caribou and ensurethelr conservation and
availablity to residents of the area. The board again
determines that it iIs iImportant that uses by all Alaskans can
be provided for by allowing one caribou to be transported out
of the area from September to mid-October.

Brenda Johnson, Chairman
Alaska Board of Game

Adopted April 04, 1985
Anchorage, Alaska
VOTE: 6/0
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