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e Horman C. Gorsuc.h
Attorney General
rr. Attached, bill regarding the

taking of fish ana game for
subsistence and cersonal use
Cur file: 277-176-65

Accached im» a bill regarding the taking of fish arc
game for subsistence and personal use. was reauested in or-
der to return to the 1lc-ards of Fisheries and Came the regulatory
authority they had exercised before lIn.dison v. Alaska Department
cf Fish ar.c Game. Supreme Court Opin. 1°c. 1911 (Alaska, Febru—
ary ill, 19b5).

This bill vouid allow the boa"*ds to continue imple-
menting the 1i1aw as they had before Madison. by (1) specifvinjj
that subsistence uses are customary and traditional uses cf fish
and game by rural Alaska residents, and (2) statutorily estab—
lishing personal use fishing as a means for the Board of Fisher—
ies to provide access to fish by nets or other means for person—
al use for Alaskans throughout the state. The combination of
these two amendments would return fish and game regulatory au-—
thority to its pre-Madiscn status.

A craft transmittal letter to the Ilegislature, ex—
plaining the bill in more detail, 1is also attached.

NCG:LIS:dim
cc w/er.c.: Honorable Don Coiiinsworth

Commissioner
Department of Fish and Game
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Under the authority cf arc. 111, sec. cf the Alaska
Constitution, 1 an transmitting a bill regarding the fak—
ing of fish and game for subsistence and personal uses.
The purpose of this bill is to amend AS 16 to delegate to
the Alaska Board cf Fisheries and Alaska Board of Game the
same authority to regulate the taking of fish stocks and
game populations that the boards exercised before the re—
cent decision cf the Alaska Supreme Court in Madison v.
A_laska Department of Fish and G”me. Supreme Court Opin.

No. 2911 (February 22, 1935).

The bill does so in two ways. First, the bill mmcould amend
AS 16.05.940(23) to limit the 1identification of "subsis—
tence uses"™ cf fish stocks ar.c game populations to hunting
and fishing for personal ar.d family consumption and relat—
ed uses by residents of rural communities or rural areas,
where the taking of fish and game for such uses is a sig—
nificant part of the economy of the community cr area.
This change recognises that in rural Alaska the taking of
fish and wildlife 1is essential to the health, safety, and
-general welfare of Alaskans domiciled in many of the rural
communities ar.d rural areas of our state and to the econ-—
omy of the community or area in which they reside. As the
Alaska Department or Fish and Game has determined from ifs

research on this subject:



Alaska 1is character!ted by a diversicy cf
sccicsccncnic systems avir. patterns cf re—
source use. - I; seems clear chan the
economic ar.c social stability of many com—
munities ceper.c upon access to and utili—
sation of renewable fish and wildlife re—
sources. Disruptions of the relationships
between the community arc. the resource br.se
nay affect the .viability of these ways of
life.
Alaska Department cf Fish ar.d Game, Division of Subsis—
tence, Resource Use ar.c Socioeconomic Systems: Casa Stud-—
ies or Fishirc and Huntina in .-.lr-ok® Communities , techni—

cal cater Mo. 61, 274 (1983).

Second, the bill would establish a statutory* definition cf
the term “"personal use fishing” ("proposed AS 1G.05.-
940(28)). The Alaska Scare cc Fisheries has alreacy es—
tablished this category by regulation. This catescry cf
harvest, though net subsistence tishing, 1is important to
Alaska residents. After the board has 1identified the
"subsistence wuses,” if any, of particular fish stocks,
AS 16.05.940(28) and the amendment tc AS 16.05.251(a)(6)
and addition of AS 16.05.251(a) (12) , in sec. 2 of the
bill, would authorise the beard co adopt regulations
allocating access to those stocks for the purposes of
personal use, sport, and commercial fishing in a fair ar.d
reasonable manner consistent with its constitutional

responsibility to adopt regulations to use, develop, and



conserve fish stocks for the maximum benefit cf ail
Alaskans.
t

As previously mentioned, this legislation is intended only
to provide the boarcs the same regulatory authority which
they exercised before Madison v. Alaska r"eoartm.or.t cf ~ish
and Gai Consequently, X urge your expeditious conside-
ration this bill, since 1its enactment is essential to
provide the boaras sufficient regulatory flexibility to
ensure that Alaskans are provided fair ar.d reasonable
access to our fish stocks ar.d game populations. Tn/fctnienc
will also ensure chat the State of Alaska remains 1in com—
pliance with the provisions cf Title VIII of the Alaska
national Interest Lands Conservation Act and, consequent—
ly, retains full authority to regulate the taking of fish

and game on all land ana in all water of the state.

Sincerely,

3ill Sheffield
Governor
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MEMORANDUM May 11, 1985
SUBJECT: Sectional analysis of SOS CSHB 288 (Res)
TO: Senator Arliss Sturgulewski

Chairman, Senate Resources Committee

FROM: Edward H. Heinm zrir"
Legislative Counsel

Section 1. The legislative findings section finds that non-
residents, unlike residents, take fish and game primarily
for purposes other than personal or family consumption as
food; that personal or family consumption of fish and game
is important to residents; and that fishing and hunting by
both residents and nonresidents are important to the economy
of the state and of local communities; that customary and
traditional use of fish and game in rural areas 1is a signif—
icant characteristic of many communities because it is
cost-effective and important to health, safety, and
well-being; and that commercial fishermen often use a por—
tion of their catch for personal use.

Sec. 2. amends AS 16.05.251(a), which authorizes the Board

of Fisheries to adopt fishing regulations. Paragraph (6)
specifically allows the board to classify personal use fish
and subsistence fish. New paragraphs (12) and (13) allow

the board to adopt regulations for regulating selected

stocks for catch-and-release sport fishing, and for regulat—
ing commercial, sport, personal use, and subsistence fishing
generally.

Sec. 3. repeals and reenacts AS 16.05.251(b), which provides
for the subsistence fishing priority. This section
establishes fishing for personal and family consumption as a
priority use of the harvestable surplus of a fish stock
whenever 1t is necessary to restrict fishing of the stock to
maintain sustained yield. To implement this priority, the
Board of Fisheries 1is required to establish a mandatory
allocation ensuring residents a reasonable opportunity “for
sport or personal use fishing in those types of established
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fisheries. The board is required to adopt regulations
allowing sport and personal use taking so long as the regu—
lations do not jeopardize sustained yield or subsistence.
Any harvestable surplus that exceeds the mandatory allo—
cation must be allocated among users as the board finds
appropriate. The board may reasonable regulate seasons,
catch limits, and methods and means of sport and personal
use Tishing.

Sec. 4. amends AS 16.05.251 by adding new subsections. Sub-—
section (d) requires the Board, of Fisheries to adopt regu—
lations providing for subsistence fishing, unless the regu—
lations would jeopardize sustained-yield. IT necessary to
maintain sustained-yield or to protect subsistence fishing,
a priority would take effect for subsistence. That much of
the new subsection is identical to existing law. This sub—
section also specifies that the board may reasonably regu—
late seasons, bag limits, and methods and means of subsis—
tence fishing. Subsection (e) provides that if the harvest-
able surplus of fish is not large enough to allow reasonable
opportunity for subsistence fishing, the board must adopt
regulations restricting subsistence on the basis of the
three ANILCA or "second tier”™ criteria. Subsection (e) also
allows the board to reasonably regulate seasons, bag limits,
and methods and means of subsistence fishing.

Sec. 5. amends AS 16.05.255(a), which authorized the Board
of Game to adopt game regulations. This section adds a new
paragraph (10) specifying that the board may adopt regula—
tions for sport hunting and subsistence hunting. The exist—
ing statutes do not use the term "sport hunting”.

Sec. 6. repeals and reenacts AS 16.05.255(b), which estab-
lishes the subsistence hunting priority. This section
requires the Board of Game to establish a mandatory allo—
cation of game to allow residents a reasonable opportunity
for personal or family consumption, and to adopt regulations
that authorize hunting for personal and family consumption
and that do not jeopardize sustained-yield. The board 1is
authorized o reasonably regulate seasons, bag limits, and
methods and means of hunting for personal and family con—
sumption.

Sec. 7. adds two new subsections to AS 16.05.255. Sub-—
section (d) requires the Board of Game to adopt subsistence
hunting regulations, unless the regulations woulc j opardize
sustained-yield. The subsection also provides a ><>.ority
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for siabsistence hunting when hunting must be restricted to
maintain sustained-yield or to protect subsistence hunting.
This much of the sul action is the same as existing law.
The board 1is also authorized in this subsection to reason—
ably regulate seasons, bag limits, and methods and means of
subsistence hunting. Subsection (e) requires the board to
restrict subsistence hunting on the basis of the ANILCA
criteria when there 1is not enough game available to allow a
reasonable opportunity for subsistence hunting for all.

Sec. 8. amends AS 16.05.940(21), which defines "sport fish-
ing"” to provide that sport fishing includes fishing for
personal or family consumption.

Sec. 9. changes che definition of "subsistence uses™ 1in AS
16.05.940(23). This section limits subsistence to
residents; the taking and use must be in a rural area and
must be "customary, traditional, and cost-effective"™; "rural
area”™ 1i1s limited to the "historic hunting or fishing area
associated with a community or area”™ 1in which subsistence is
a significant part of the economy.

Sec. 10. adds a new definition at AS 16.05.940(28), defining
"personal use fishing”; similar to subsistence fishing, but
allowing the use of dip nets and pots.

Sec. 11. provides for an immediate effective date.

EHH:csh

cC3/045



MEMORANDUM State of Alaska

T: Don Collinsworth, Commissioner DATE: March 3, 1983
Deoartment of Fish and Game
FILENO: 166-423-33

TELEPHONE NO:
FROM:  Norman C. Gorsuch SBECT:  Relative resource
Attorney General shortage activating
) L is the priority in the
By: Larri 1. Spengler subsistence law

Assistant Attorney General
Natural Resources-Anchorage

During the meeting of the Joint Boards of Fisheries and
Game which began in Anchorage on November 30, 1982, several beard
members requested clarification regarding how and when a priority
applies under the subsistence law. Under AS 16.05.251(b) and
.255(b), the priority becomes active only when a vrel; ve
resource shortage occurs, caused, for example, by 1increa?in
competition or decrease in harvestable surplus. The foil.. .ng
diagram might aid in applying the subsistence law.

Relative abundance 3o0ard action Priority status
of resource

1. No shortage* Regulations allowable Subsistence uses
(for example, setting must be allowed,
areas and seasons) but priority

inactive; other
uses may be
allowed

Shortage* Restrictions necessary Subsistence uses
must be allowed,
with a priority
over other uses

which are
allowed
3. Greater Further restrictions Only subsistence
Shortage5 necessarv uses are

allowed, with
priority distin—
guishing among
subsistence
users.

02-001A IRwv. 10/791
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4. Critical Total closure No uses may be
Shortage* necessary allowed

* Shortage means relative resource shortage, when restrictions
on non-subsistence uses must be imposed because harvest
competition among user groups or decline in numbers of fish or
game would jeopardize sustained vyield of the resource or
subsistence uses of the resource.

The diagram is based upon the first sentence of AS
16.05.251(b) and 255(b):

The 3oard . . . shall adopt regulations
permitting . . . subsistence uses unless
such regulations will jeopardize . . . the

sustained yield.

Part 1 of the diagram reflects that when there is no
relative shortage of fish or game, the boards are reauired by
these statutes to allow opportunities for subsistence uses and
may under AS 16.05.251(a) and .255(a) allow opportunities for
non-subsistence uses. Subsistence wuses are identified by the
eight criteria which the boards established in 5 AAC 99.010(b).
In a non-shortage situation the priority is not active under
state law, nor under the federal Alaska National Interest Lands
Conservation Act, Title VIII (ANILCA). The ANILCA provision,
which parallels AS 16.05.251(b) and 255(b) is 8804. 'Regarding
that provision, the Senate committee report states:

If a particular fish or wildlife population :
in a particular area is sufficient' to sustain a
harvest by all persons engaged in subsistence and
other uses, the implementation of restrictions on
taking set forth 'in this section need not be
imposed by the state rulemaking authority.

S.Rep.No. 413, 96th Cong., 1st Sess. 269 (1979).

As with other uses, regulation cf subsistence uses even
when_ there is no relative shortage is authorized. Regulations
should be structured to provide opportunities for customary and
traditional uses (for example, through the setting of areas and
seasons); unconstrained harvests were not contemplated by the
Legislature. Indeed, regulation of subsistence uses on a case by
case basis has been and 1s part of sound resource management, and
was expected by the legislature. For example, the introduction
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co Alaska's subsistence law, SLA 1973, Chapter 151, Section 1,
states that beneficial use of Alaska's fish and game resources by

all state residents “"should be carefully” monitored anci
regulated . . . The Board of Fisheries has adopted
regulations called "subsistence fishing regulations.” The 3oara
of Game has generally regulated subsistence uses without
designating the regulations as "subsistence regulations.” The
fact that subsistence uses are to be allowed by the boards aces
not amount to a guarantee that each participant will achieve a

particular harvest. R.ather, it is the opportunity co engage in
customary and traditional wuses which is" assured, as long as
sustained visld of the resource is not thereby jeopardized. 5
AAC 99.010(c).

Part 2 of the diagram is based upon the second sentence
of AS 16.05.251(b) and 255(b):

I'lher.ever it is necessary to restrict the caking

co assure the . . . sustained yield ... or
. . . the continuation of subsistence uses of such
resources, subsistence use shall be the priority
use.

If increase in competition or decrease in harvestable
surplus result in a relative resource shortage, restriction of
some harvest opportunities may be necessary, and, if so, the
priority for subsistence uses comes into play. The boards can
use any of the many management options available to them 1in
imposing the needed restrictions on non-subsistence uses and in
continuing to regulate subsistence uses in a way that protects
the opportunity for subsistence harvests. For example, seasons
could be altered, or the use of aircraft prohibited. 0Of course,
in extreme cases Che option of precluding non-subsistence
harvests remains available.

Part 3 of the dia%ram Is based upon the third sentence
of AS 16.05.251(b) and 255(b):

If further restriction is necessary, the board
shall establish restrictions and limitations on
and priorities for these consumptive uses on the
basis of the following criteria:

(1) customary and direct dependence upon the
resource as the mainstay of one’s'livelihood;

(2) local residency; and

(3) availability of alternative resources.
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A more serious resource shortage resulting from greater
increase in competition or decrease in harvestable surplus may
require still further restriction of harvest opportunities. If
so, subsistence uses will be the last to be precluded. At the
point that only subsistence uses remain, the criteria listed in
the statute would form a basis for distributing the allowable
harvest among subsistence users. This is the only point at which
the boards may make distinctions among users based upon their
individual characteristics, rather chan distinguishing among uses
by examining the characteristics of chose uses.

Part 4 of the diagram reflects the underlying constitu-
tional. and statutory mandate that sustained yield is always the
paramount concern. Alaska Constitution, Article V III, Section 4;
AS 16.05.251(b) and .255(b). If the status of a fish or game
resource is such that maintenance of sustained vyield requires
th”at %II harvest cease, no use (including subsistence) may be
allowed.

We hope this diagram and explanation clarify that under

Che subsistence law, the priority becomes active only in times of
relative resource shortage.

LIS/imo



MEMORANDUM State of Alaska

0. honorable Bill Sheffield liarch o, 1985
Governor
366-375-35
Thru: John Shively
Chief of Staff *65-3600
"0
FROM: .Torman 0. 0Ofrsucn Briefing memorandum:
Attorney General subsistence

Suggested Attendees
A. Governor Sheffield and appropriate staff

B. Department of Fish and Game

1. Don U.Coliinsworth, Commissioner
2. Dennis D. Kelso, Deputy Commissioner
3. Steven 11 Behnke, Director, Division ofSubsis-
tence
C. Department of Law
1. Norman Gorsuch, Attorney General
2. Larri Irene Spengier, Assistant Attorney General

1. Issue Summary

For severalyears, the Boards of Fisheries and  Game
have implemented the state subsistence lav; in a way
which protected fishing and hunting by rural Alaskans/

At the same time, the boards provided reasonably for
other uses, such as personal use net fishing by non-
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi-
fied as complying with the federal” subsistence law,

ANILCA.

,:-33«Air>*y *:



Honorable
Governor

Bill Sheffield

gohn Ghively. Chief of Scui

JOO-J75-85

siscence uses, and that chose uses cannon be restricted

if necessary to accommodate the dip net fishery in
the Cupper River.

unample: The Ilenai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing" by g ill net must

be allowed in large areas of Cook Inlet closed in
recent years.

If the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes, non-
compliance with ANILCA could mandate some federal ac-
tion.



Honorable B ill Sheffield Larch 6, 1935
Governor BT
Thru: John ly, Chief of

366-3 75-65

I'11. Heocasitv for Governor's Briefing

n decision is required from the Governor on ’.'hecher che
snare should proceee under me sCanutes as interpreted by che
court uacidon, or wnoCh an amendment to Che scace statutes
s.u’Uie oe sougnt no return :he regulatory authority the boards
exercised before this court decision

V. Background

Pra-lladison: The state's position on the Alaska statu-
tory ana regulatory framework before this court deci-
sion was:

The legislature in 1973 intended to protect fish-
ing and hunting by individuals who reside in rural
areas ard communities in which the taking of fish
stocks and game populations for personal ana fam-
ily consumption is a significant part of tne local
economy.

The eight criteria developed by the joint boards
correctly identified subsistence uses in rural
areas and communities.

3. Fishing by net for personal use by people from
other areas of the state could be accommodated
through the personal use fishing category cstab-
lishea by the Board of Fisheries in regulation.

Personal use fishing did nut 'nave a priority over
sport fishing ana commercial fishing.
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Governor lege 4
Thru: John Shively, Chief cf Staff

joo-j/6-6

3. ila0iGon: The court; held with regard no che statutory
and regulatory framework in Alaska:

1 The legislature in 1978 did noc intend chat sub-
sistence uses were to he limited to hunting and
fishing by rural Alaska residents.

The legislature in 1978 aid not intend subsistence
uses to be identified in terms cf the uses of an
area or community.

4. The legislature in 1978 intended that subsistence
uses could be restricted only if it is necessary
fur sustained vyield purposes and if non-subsis-

tence uses -- sport and commercial fishing, and by
analogy, non-scate-resident and trophy hunting,
and big game guiding -- have already been elim-
inated.

If a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on the three criteria contained in the stat-
ute: customary and direct dependence on the re-
source, local residency, and availability of al-
ternative resources.



Honorable 13 1i Chefriela liarch 6, 965

Governor
john Ghivelv, Chief of Sraff
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i age j

ueievanc news

A.

cLliww law: Because the court ruled on statutory con-
2cruc ifer. and iegisxative intent alone, without reach-
*.g -w constitutional issues, the legislature way ecc
w>n this issue.

Federal lav/:

™ae ' 30 national Interest Laiics Conservation
Act allov7’s the state to continue exercising its
trauitionai management prerogatives on all land
ar.c water ip Alaska if the state in a law of sen-
era! apulic ility provides, -iDiong other things,
the definit n of subsistence wuses contains in
i-. XLCA.

~NXLCA dexines subsistence wuses as uses or

/ fish and game by rural uiaska residents.
b. It is unclear precisely what fevleral manage-
ment would entail, but it has been arguea

that all navigable waters would be included,
and that possibly some state lands would be
included if migratory species were involved.

The Marine Illammal Protection Act also requires
that if the state is to resume management, state
law must define subsistence uses as uses of fish
and game by rural Alaska residents.
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Governor
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Thru:

VI.

Sheffield liarch 6, 1S65
Page b

Alternatives

A.

Implement the current statures as interpreted by the
court. Consequences:

All hunting and all net fishing for personal use
by all Alaskans is now defined as "subsistence
uses," which must be au horized unless the re-
source w ill be harmed, and which must be given a
priority over sport and commercial uses.

As participation increases in a subsistence fish-
ery, sport and commercial fishing must be closec
before subsistence rishing can be restricted.
(For example, theoretically the Prince Uillian
Sound commercial fishery could be closed because
cf an increase in "subsistence fishing" in the
Copper River.)

Similarly, all commercial big game guiding and all
noii-state-resident and trophy hunting would have
to be eliminated before subsistence hunting by
Alaska residents could be restricted.

Subsistence fishing would probably have to be au-
thorized any place in the state where it had been
authorized in the past, unless the resource would
be harmed. (For example, Madison could require
areas in Cook Inlet closed to subsistence fishing
for years to reopen, possibly affecting the Kenai
River and Susitna drainage sport fisheries.)
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Bill Sheffield liarch 6, 1935
Pace 7
n Shively, Chief of Staff

5. Asauning non-compliance with nh'ILCA, the following
could result:

a. Federal management of some kind on ail feder-
al lands and possibly all navigable waters of
the state could be asserted by che Department
of Interior, or sought through judicial ac-

tion .

b. One million dollars in matching federal funds
authorized by ANILCA would be lest to the
state.

6. It would net be possible for the state

marine mammal management.

Amend the current statutes to return the regulatory
authority that the boards exercised before kadison.
Consequences:

1. Ey inserting the words "rural Alaska residents"
into the definition of subsistence uses, the scope
of uses qualifying for the protection and priority
of the subsistence law would be narrowed.

2. By inserting the words "rural niaska residents”
into the definition of subsistence uses, compli-
ance with AIJILCA could be assured.

3. By establishing the personal use fishing category
in statute, harvest opportunities for people who
do not qualify for subsistence uses couiu be pro-
tected, without giving these uses a priority over
sport and commercial fishing.



MEMORANDUM State of Alaska

to!

from:

Ron Jolin, Chairman oate: March 15, 1985
Joint Boards of Fish and Game
FILE NO:

TELEPHONE NO: 465-4100

Don W. Collinsworth subject. Management Issues
Carcnissioner Arising From the
Department of Fish and Game Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the
Madison decision"s implications for fish and wildlife management. This
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries
as examples, but Madison also affects existing Board of Fisheries
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same
way the Board of Fisheries has, Department of Law has said that the Game
Board may be unable to continue providing permit hunts restricted to
particular communities unless guided hunting and hunting by non-residents
have already been eliminated. Further the legal analysis concludes that
Madison may require the Game Board to discontinue non-state-resident and
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze
Madison impacts and more information will be developed. However, this
memorandum 1is intended to alert you to seme of the anticipated area
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that
within the last 20-30 years, almost every part of Cook Inlet, including
Knik Arm and Tumagain Arm, has been open to subsistence set-net fishing
for salmon (Braund, 1980). The open season Tfor fishing varied from
location to location, as well as through time, but included the period
May through September. Until 1978, 50 fathoms of net could be used in
many areas. Species harvested in these set-net fisheries included
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons
were gradually restricted until only small areas remained open for very
short periods with limited gear. Since 1980, subsistence fisheries have
been authorized in very limited areas for residents of Tyonelc, English
Bay, and Port Graham only.

The impacts of the Madison decision on existing Ccok Inlet fisheries
depend on how many people decide to participate, and where and when they
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fish, which makes it difficult for us to precisely assess immediate or
long term effects. At a minimum, however, we would expect to see an
increase in the gill net harvest of vest side and Susitna River king
salmon, since any Alaskan will be able to participate in the Tyonek
district subsistence king fishery. This fishery"lbegins in May, and has
limits of 70 kings per household. Presently, this fishery is restricted
tf> persons domiciled in Tyonek, and on average, 2,000 kings have been
harvested annually.

It is impossible to predict how much new effort would occur, but any
significant increase in this fishery® will require compensating
reductions in the expanding sport fishery of the Susitna drainage.
This, of course, would mean reductions 1in seasons, bag limits, or even
closures of certain areas to fishing if the subsistence har/est grows
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed
in the late 1970s, and which have been closed since 1980, may have to be
reopened to all Alaskans. This would include set net fisheries on Kking,
sockeye, and coho stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the fccus of major
allocation conflicts between sport and commercial users, will now have
to be shared with another user group, which will have a priority.
Additional harvest restrictions on sport and commercial fisheries in
Cook Inlet may have to be imposed either before the fishing season or
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor
indicator of the potential demand for subsistence fishing in Ccok Inlet.
Further, recorded harvests probably underestimate the actual historical
subsistence harvest due to 1inadequate catch reporting systems. |If
accessible beach areas are opened to net fishing, we would expect a
substantial interest, similar to that in the Copper River dip net
fishery. One indicator of this demand is the fact that participation in
the Cook Inlet subsistence Tfishery increased frcm less than 10C people
to more than 1,300 between 1977 ar.d 1980, before the Board adopted the
regulations restricting subsistence use. An additional indicator of
demand are the requests the Fisheries Eoard has received frcm people
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to
authorize subsistence fishing wherever it has occurred in Ccok Inlet,
Tumagain Arm, and Knik Am, throughout the summer, by any Alaskan. The
Madison decision clearly states that sport and commercial uses must be
eliminated before subsistence uses can be restricted. Therefore, it
seems unlikely that the Board or department could impose subsistence
har/est limits or quotas to ensure that commercial and sport uses could
continue.

In summary, we see major demands being imposed upon the department for
in-season monitoring and management of all harvests to ensure adequate
escapements in Cook Inlet. We also see the potential for confusion and
controversy over Cook Inlet salmon management escalating and making it
mere complex.



Pon Jolin W 3 w March 15, 1985

MAKN5K RIVER SALMON

The Naknek Fiver 1is currently open to subsistence Tfishing cnly by
residents of the Naknek and Kvichak river drainages. This regulation
was adopted in 1981 because of concern about growth 1in the Naknek
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1S80,
participation and Kking harvests in the Naknek subsistence Tfishery
doubled as more people learned about the Ffishery and came to the
Naknek-Kir.g Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned
that this growing harvest was beginnincr to affect the allocation of the
Naknek River®s limited Icing salmon stocks. By restricting the fishery
to local residents, the Board of Fisheries was able to allow continued
development of the Naknek sport fishery on kings, which has become
increasingly significant to guides and transportation services. By
creating a personal use sockeve fishery on the Naknek, the Board was
able to acccmmodate non-local Ffishing demand and shift it to more
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery
again to all residents of tie state. |If significant effort occurs, it
seams quite likely that restrictions will "have to be imposed on the
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Copper River scckeye have been harvested by commercial
fishermen in Prince William Sound, residents of tie Copper Basin and
other interior communities, as well as Fairbanks and Anchorage
residents. With population growth and increased publicity, the Chitina
dip net fishery grew dramatically; harvests more than tripled frcm 198C
to 1983. Additionally, many urban dip net fishermen preferred to fish
the early portion of the Copper River run, which posed potentially
severe management problems for early run sockeve. About 50 percent of
the Copper River run passes through the commercial fishery district in
the first two to three weeks of the season, which means any management
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began
restricting fishwheel and dip net harvests in the Copper Fiver. In
1984, the beard examined subsistence dip net and fishwheel Tfisheries in
the Copper Fiver. It authorized subsistence fishing for Copper Basin
residents. Harvest by the subsistence fishery was predicted to be
approximately 20,000 salmon and individual bag limits could go as high
as 500. The board then established a personal use fishery for people
who did not reside in the communities identified, as having subsistence
uses. The personal use fisher/ had bag limits cf 15 salmon for
individuals and 30 for households. The total catch was limited to
60,000 sockeye plus twenty-five percent of any excess escapement. The
in-river sport fisher/ v/as predicted to hardest approximately 5,000
scckeye and the Prince William Sound ccirmercial drift gill net fishery
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting
harvest levels for the Copper River fishwheel and dip net fishery, due
to uncertainty about hew many people will participate and how many fish
they will take. Additional management problems are posed by the timing
of the scckeye run and the heavy dip net harvest, which occurs on the
early part of the run. These considerations seem to require more
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arising frcm
the Madison decision. -Regulation specialists for Commercial Fisheries
and Game Divisions are presently identifying the specific regulatory
options which the Eoards could address for the upcoming season.
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MEMORANDUM State of Alaska

T0: Honorable B ill Sheffield liarch 6, 1985
Governor
366-375-35
Thru: John Shively
Chief of Staff *65-3600
FROM: Joman c. eorsucu Briefing memorandum:
Actornev General subsistence

Suggested Attendees
A. Governor Sheffield and appropriate staff

B. Department of Fish and Game

1. Don \J. Collinsworth, Commissioner

2. Dennis D. Kelso, Deputy Commissioner
Steven 11 Behnke, Director, Division of Subsis-
tence

Department of Law

woman Gorsuch, Attorney General
Larri Irene Spengier, Assistant Attorney General

[I. Issue Summary

For several years, the Boards of Fisheries and Game
have implemented the state subsistence law in a way
which protected fishing and hunting by rural Alaskans/

At the same time, the boards provided reasonably for
other wuses, such as personal use net fishing by non-
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi-
fied as complying with the federal"subsistence law,
ANILCA.
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On February 22, 1935, che Alaska Supreme Court deciarea
that the boards lacked scatucory auchoncy for che reg-
ulatory approach used in implementing che subsistence
law. Madison v. alaska Department of Fish ana Game,
He. 7410.

Madison means cnat all Alaskans nay participate in sub-
sistence uses, and that those uses cannot be restricted
until sport and commercial fishing, and non-resident
hunting and big game guiding are eliminated.

Example: The Prince William Sound commercial
fishery may need to be restricted or even closed
iIf necessary to accommodate the dip net fishery in
the Copper River.

Example: The Heuai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing" by g ill net must
be allowed in large areas of Cook Inlet closed in
recent years.

If the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes, non-
compliance with ANILCA could mandate some federal ac-
tion.
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... i'eccsb51ltv lor Governor's dnelinc;

A decision is required from che Governor on vhecher che
scace should proceec under cue scacuces as interpreted by che
oourc in ilacison, o ohochar an amendment co che scaca scacucas
should be sought co return che regulatory authority che boards
exercised before chis courc aecision.

V. Background

Prs-lladison: The scare’s position or. che Alaska scacu-
cory ana regulatory framework before chis ccurc deci-
sion was:

The legislature in 1970 incended co procecc fish-
ing and hur.ting by individuals who reside in rural
areas and communities in which che taking of fish
stocks and game populations for personal ana fam-
ily consumption is a significant pare of cne local
econociv.

The eight criteria developed by the joint boards
correctly identified subsistence wuses in rural
areas and communities.

3. Fishing by net for personal use by people from
ocher areas of che state could be accommodated
through the personal use fishing category estab-
lished by the Board of Fisheries in regulation.

Personal use fishing did not have a priority ever
sport fishing ana commercial fishing.
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3. Uadison: The court held with regard to che statutory
ana regulatory framework in Alaska:

The legislature in 1973 did not intend chat sub-
sistence uses were to he limited to hunting and
fishing by rural Alaska residents.

The legislature in 1973 aid not intend subsistence
uses to be identified in terns cf the uses of an
area or community.

Conversely, the legislature in 1978 did not intend
a "grandfather”™ rights, Jlimited entry-type systen
co control eligibility for subsistence.

The legislature in 1978 intended that subsistence
uses could be restricted only if it is necessary
for sustained vyield purposes and if non-subsis-

tence uses -- sport and commercial fishing, and by
analogy, non-state-resident and trophy hunting,
and big game guiding -- have already been elim-
inated.

If a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on the three criteria contained in the stat-
ute: customary and direct dependence on the re-
source, local residency, and availability of al-
ternative resources.
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V. helevant Laws

A. State lav/: Because the court ruled on statutory con-
struction and legislative intent alone, without reach-
ing any constitutional issues, the legislature nay act
on this issue.

Pederal lav/:

The Alaska national Interest Lancs Conservation
Act allows the state to continue exercising its
traditional management prerogatives on all land
and water in Alaska if the state in a lav/ of gen-
eral applicability provides, among other things,
_thl_eLCo'IA\efinition or subsistence uses centainoc m
i-.lixLCA.

~.LILCA defines subsistence wuses as uses of
and came by rural Alaska residents.

b. It is unclear precisely v/hat federal manage-
ment would entail, but it has been arguea
that ail navigable waters would be included,
and that possibly some state lands Vvculd be
included if migratory species were involved.

The llarine Haemal Protection Act also requires
that if the state is to resume management, state
lav/ must define subsistence uses as uses of fish
and game by rural Alaska residents.
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VI. Alternatives

A. Implement the current statutes as interpreted by the
court. Consequences:

All hunting and all net fishing for personal use
by all Alaskans is now defined as "subsistence
uses,” which must be authorized unless the re-
source will be named, and which must be given a
priority over sport and commercial uses.

As participation increases in a subsistence fish-
ery, sport and commercial fishing must be closed
before subsistence rishing can be restricted.
(For example, theoretically che Prince William
Sound commercial fishery could be closed because
cf an increase in "subsistence fit-hing" in the
Copper River.)

3. Similarly, all commercial big game guiding and all
non-state-resident and trophy hunting would have
co be eliminated before subsistence hunting by
Alaska residents could 1Lu restricted.

4. Subsistence fishing would probably have to be au-
thorized any place in the state where it had been
authorized in the past, unless the resource would
be harmed. (For example, Madison could require
areas in Cook Inlet closed to subsistence fishing
for years to reopen, possibly affecting the Kenai
River and Susitna drainage sport fisheries.)
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5. uoTi-ccrnpnance Viir* siJil.C.x, the following
could result:
a. Federal management of some kind on ali feder-

al lands and possibly all navigable waters of
the state could be asserted by che Department
of Interior, or sought through judicial ac-

tion .

b. One million collars in matching federal funds
authorized by AWNILCA would be lost to the
state.

It would not be possible for the state to resume
marine mammal management.

Amend the current statutes to return che regulatory
authority that the boards exercised before Il’adison.
Consequences:

1. By inserting the words "rural Alaska residents"
into the definition of subsistence uses, the scope
of uses qualifying for the protection anc priority
of the subsistence lav; would be narrowed.

By inserting the words "rural Alaska residents”
into the definition of subsistence uses, compli-
ance with AUILCA could be assured.

3. By establishing the personal use fishing category
in statute, harvest opportunities for people who
do not qualify for subsistence uses couic be pro-
tected, without giving these uses a priority over
sport and commercial fishing.



MEMORANDUM State of Alaska
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TELEPHONE NO:

FrRoM:  Norman C. Gorsuch SUBJECT:  Relative resource
Attorney Gtrergl shortage activating
_ | 9 the priority in the

By: Larri |I. Soengier subsistence law

Assistant Attorney General
Natural Resources-Anchorage

During the meeting of the Joint Boards of Fisheries and
Game which began in Anchorage on November 30, 1982, several board
members requested clarification regarding how and when a priority
applies under the subsistence law. Under 16.05.251(b) and
.255(b), the priority becomes active only “hen a relative
resource shortage occurs, caused, for example, by increase in
competition or decrease in harvestable surplus. The following
diagram might aid in applying the subsistence law.

Relative abundance Board action Priority status
of resource

1. No shortage* Regulations allowable Subsistence uses
(for example, setting must be allowed,
areas and seasons) but priority

inactive; ocher

uses may be

allowed
Shortage* Restrictions necessary Subsistence uses

must be allowed,
with a priority
over other uses

which are
allowed
3. Greater Further restriction* Only subsistence
Shortage- necessarv uses are

allowed, with
priority distin-
guishing among
subsistence
users.

02-001A Ifltv. 10/79)
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4. Critical Total closure No uses may be
Shortage* necessary allowed

* Shortage means relative resource shortage, when restrictions
on non-subsistence uses must be imposed because harvest
competition among user groups or decline in numbers of fish or
game would jeopardize sustained yield of the resource cr
subsistence uses of the resource.

The diagram is based upon the first sentence of AS
16.05.251(b) and 2Z255(b):

The 3oard . . . snail adopt regulations
permitting . . . subsistence uses unless
such regulations will jeopardize . . . the

sustained yield.

Part 1 of the diagram reflects that when there is no
relative shortage cf fish or game, the boards are recuired by
these statutes to allow opportunities for subsistence uses ard
may under AS 16.05.251(a) and .255(a; allow opportunities fcr
non-subsistence uses. Subsistence uses are identified by the
eight criteria which the boards established in 5 AAC 99.010(b).
In a non-shortage situation the priority is not active under
state law, nor under the federal Alaska National Interest Lands
Conservation Act, Title VIII (ANILCA). The ANILCA provision,
which parallels AS 16.05.251(b) and 255(b) is 8804. Regarding
that provision, the Senate committee report states:

If a particular fish or wildlife population oo
in a particular area is sufficient* to sustain a
harvest by all persons engaged in subsistence and
other uses, the implementation of restrictions on
taking set forth in this section need not be
imposed by the state rulemaking authority.

S.Rep.No. 413, 96th Cong., 1st Sess. 269 (1979).

Ac with other uses, regulation of subsistence uses ever,
when there is no relative shortage is authorized. Regulations
should be structured to provide opportunities for customary and
traditional uses (for example, thro*ugh the setting of areas and
seasons); unconstrained harvests were not contemplated by the
legislature. Indeed, regulation of subsistence uses on a case by
case basis has been and is part of sound resource management, ard
was expected by the legislature. For example, the introduction
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to Alaska's subsistence law, SLA 1970, Chapter 151, Section 1,
states that beneficial use of Alaska's fish and game resources by
all state residents “"should be carefully monitored ana
regulated . . . The Board of Fisheries has adopted
regulations called "subsistence fishing regulations." The 3oard
of Game has generally regulated subsistence uses without

designating the regulations as "subsistence regulations.” The
fact that subsistence uses are to be allowed by the boards aces
not amount to a guarantee that each participant will achieve a

particular harvest. Rather, it is the opportunity to engage in
customary and traditional uses which is assured, as lon as
sustained vyield of the resource is not thereby jeopardized. 5
AAC 99.010(c).

Part 2 of the diagram is based v¢ou the second sentence
of AS 16.05.251(b) and 255(b):

Wherever it is necessary to restrict the taking

co assure che . . . sustained yield ... or
oo the continuation of subsistence uses of such
resources, subsistence use shall be the priority
use.

If increase in competition or decrease in harvestable
surplus result in a relative resource shortage, restriction of
some harvest opportunities may be necessary, and, if so, the
priority for subsistence uses comes into play. The boards can
use any of the many management options available co them in
imposing the needed restrictions on non-subsistence uses and in
continuing to regulate subsistence uses in a way that protects
the opportunity for subsistence harvests. For example, seasons
could be altered, or the use of aircraft Iorohibited. Of course,
in extreme cases the option of precluding non-subsistence
harvests remains available.

Part 3 of the dia%ram is based uoon the third sentence
of AS 16.05.251(b) and 255(b):

If further restriction is necessar?/_, ~the board
shall establish restrictions and Ilimitations on

ard priorities for these consumptive uses on the
basis of the following criteria:*

(1) customary and direct del_oende_nce upon the
resource as the mainstay of one's*livelihood;

(2) local residency; and

(3) availability of alternative resources.
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A more serious resource shortage resultin? from greater
increase in competition or decrease in harvestable surplus ma
require still further restriction of harvest opportunities. |
so, subsistence uses will be the last to be precluded. At the
point that only subsistence uses remain, the criteria listed in
the statute would form a b-isis for distributing the allowable
harvest among subsistence us-irs. This is the only point at which
the boards may make distinctions among users based upon their
individual characteristics, rather than distinguishing among uses
by examining the characteristics of those uses.

Part 4 of the diagram reflects the underlying constitu-
tional and statutory mandate that sustained yield is always the
paramount concern. ‘'Alaska Constitution, Article V III, Section 4;
AS 16.05.251(b) and .255(b). If the status of a fish or game
resource is such that maintenance of sustained yield requires
th”at %II harvest cease, no use (including subsistence) may be
allowed.

~ tJk hope this diagram and explanation clarify that under
the subsistence law, the priority becomes active only in times cf
relative resource shot .age.

LIS/imo
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TO: Honorable B ill Sheffield
Governor
FROM: Horman C. Gorsuch

iiC-orrifc}’ General

rkd Attached b ill regarding the
taking of fish ana game for
subsistence and personal use
Cur file: 277-176-65

Attached if. a bill regarding the taking of fish and
game for subsistence ard personal use. It was requested in or-
der to return to the Boards of IV-aeries ard Came the regulatory
authority they had exercised berore Madison v. Alaska Department
cf Fish and Game. Supreme Court Opin. Lc. till (Alaska, Febru-
ary 22, (9b5).

This b ill would allow the boards to continue imple-
menting the law as they had before Madison, by (1) specifying
that subsistence uses are customary and traditional uses cf fish
and game by rural Alaska residents, and (11) statutorily estab-
lishing personal use fishing as a means for the Board of Fisher-
les to provide access to fish by nets or other means for person-
al use for Alaskans throughout the state. The combination of
these two amendments would return fish and game regulatory au-
thority to its pre-I-ladiscn status.

A craft transmittal letter to the legislature, e:-

plaining the b ill in more detail, is also attached.
NCG:LIS:dIm
cc w/enc.: Honorable Don Collinsworth

Commissioner
Department of Fish and Game

03 - C32LH



Under che anchoricy c¢f arc. IIl, sec. 73, of che Alaska
Constitution, | am transmitting a b ill regarding che fak-
ing of fish and game for subsistence and personal uses.
The purpose of this bill is cc amend AS 16 to delegate to
the Alaska Board cf Fisheries and Alaska Beard of Game the
same authority to regulate che caking of fish stocks and
game popuiacions that the boards exercised before the re-
cent decision of the Alaska Supreme Court in Madison V.
Alaska Department of Fish and G”ma, Supreme Court Opin.

I-To. 2911 (February 22, 1985).

The b ill does so in two ways. First, che bill would amend
AS 16.05.940(22) to limit the identification of "subsis-
tence uses" cf fish stocks and game populations co hunting
and fishing for personal and family consumption and relat-
ed uses by residents of rural communities or rural areas,
where the taking of fish and game for such uses is a sig-
nificant part of the economy of the community or area.
This change recognizes that in rural Alaska the taking of
fish and wildlife is essential to the health, safety, and
egeneral welfare of Alaskans domiciled in many of the rural
communities sr.d rural areas of our state and to che econ-
omy of the community or area in which they reside. As the
Alaska Department o. Fish and Game has determined from its

research on this subject:



Alaska is characterirad by a diversify or
socioeconomic syscams arid patterns or re-
source use. ... Ir :eens clear that the
economic ar.c social stabillay or carry com-
munities cecer.c upon access to ard utili-
zation of renewable fish srd wildlife re-
sources. Disruptions of rhe reiacior.ships
between the ccar'.unity ard the resource bise
cay affect the viabilif* cf these wavs
life.
Alaska Department cf rich ar.d Gaire, Division of Su:
cvine0 y Resource Use arc Socioeconomic Dvsterns: Case ;Cud-
les or rishir.t and Hunting ir. .-I;".k~r Communities, techni-

cal oarer No. 61, 271 (1953).

Second, the b ill wcula establish a statuforv definition cf
the term. "personal wuse fishing" (‘proposed AS 16.05.-
940(28)). The Alaska Tcarc c: fisheries has alreacv es-
tablished this category b'T reeuiaticn. This caterer-' cf
harvest, though not subsistence tishing, :s important to
Naska residents Arter the board has identified the
"subsistence wuses," if any, of particular fish stocks,
AS 10.05.940(28) and the amendment to As 16.05.251(a)(6)
and addition of As 16.05.251 (a) (12), in sec. 2 of the
bill, would authorise the beard co adopt regulations
allocating access to those stocks for che purposes of
personal use, sport, and commercial fishing in a fair arc.
reasonable manner consistent with its constitutional

responsibility to adopt regulations to use, develop, and



conserve fish stocks for the maximum benefit cf ell
Alaskans.
t

As previously mentioned, this legislation is intended only
to provide the bcarcs the same regulatory authority which
they exercised before Madiscn v. Alaska Department cf ~ish
and Game. Consequently, I urge your expeditious conside—
ration of this bill, since its enactment 1is essential to
provide the boaras sufficie” ™ regulatory flexibility to

ensure that Alaskans are provided fair ar.d reasonable

access to our fish stocks and game populations. Enactment
will also ensure that the State cf .--.iaska remains in com—
pliance with the provisions cf Title VIII cf the Alaska

Llaticr.al Interest Lanas Conservation Act anc, consequent—
ly, retains full authority to regulate the taking of fish

and game on all 1land ana in all water of the state.

Sincerely,

3ill Sheffield
Governor
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i. Suggested Attendees

suosiatanca

A. Governor Sheffield ar.c appropriate staff

2. Department of Fish and Game

1. Don W. Collinsworth,

Commissioner

2. Dennis D. Kelso, Deputy Commissioner
2. Steven S.. Behnka, Drreccor, Division of Subsis-—
tence
C. Department of law
1. iiorman Gorsuch, Attorney General
2. Larri Ilrene Spengler, Assistant Attorney General

Issue Summarv

For several years, the Boards of Fisheries and Game
have® implemented the state subsistence law in a way
which protected fishing and hunting by rural Alaskans.

At the same time, the boards provided reasonably for
other uses, such as personal use net fishing by ncn-
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi-—
fied as complying with the federal subsistence lav;.
ALii.uCA.
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Cn February 32, 1935, the Alaska Supreme Court declared
that the boards lacked statutory authority for- the reg—
ulatory approach usee 1in implementing the subsistence

law. 2ladisoi*. v. Alaska D~/tartr.ent cf: Fish and Game,

ho. IUI~.

liacison means that all Alaskans may participate in sub—
sistence uses, and that these uses cannot be restricted
until sport ar.d commercial Tfishing, end non-resident
hunting ana big game guiding are eliminated.

Example: The Trir.ce Uiiliam Sound commercial
fishery may ueec to be restricted or cvan closed
if necessary to accomodate the dip net fishery ir.
the Copper River.

Example: The Kenai Fiver and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing"™ by gill net must
be allowed in large areas of Ccok Inlet closed ir.
recent years.

If the boards cannot protect Tfishing and hunting by
rural Alaska residents under the state statutes, non-
compliance with AifILCA cculd mandate soma federal ac-—
tion.
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A decision 1is required free: the Governor c¢cn whether cne
scare should proceed under chu statutes as interpreted by she
court in hadisor.. cr whether an amendment co the scare sciences
should be euugnc co return cue regulatory authoricy che ooaras
exercised before chis court decision.

I1V. Baclccrour.d

A. Pre-lledisor: The scare"s position or. the Alaska statu-
ccry ar.c. regulatory framework before chis court deci—
sion "as:

The legislature in 197C intended Co protect fish—
ing ar.d huntin2 by individuals who reside in rural

areas anc communities in which the taking cf fish

stocks and game populations rcr personal and fam—
ily ccnsuc;ption is a significant pare of the local

economy.

The eight criteria developed by the joint beards
correctly identified subsistence wuses in rural
areas and communities.

Fishing by net for personal use by people from
other areas of the state could be accommodated
through che personal use Tfishing category estab-—
lished by the Board cf Fisheries in regulation.

4. Personal use fishing did not have a priority over
sport fishing and commercial Tfishing.
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Ir.oo: The court held rich mgcm to zi.u J~.zru.cory
rcguiatory frar.evorh in niuaica:

The legislature 1iu 197b c.id act intend chat sus-
siscencs uses were ro be limited co hunting ona
fishing by ruml niasuu residents.

The legislature in 1971 did not interc su'dsiscanoe
uses to ce 1identified j.:: nemo of the uses of an
area or cotrcunity.

3. Conversely, the legislature 1iu 1978 did net intone
a '"grandfather”” ritacs, United er.cry-cype system
to control eligibility for subsistence. "*.

4. The legislature 1iu 1978 intended chat subsistence
uses could be restricted only if it 1is necessary
for sustained yield purposes ana if non-subsis-

tar.ee uses -- sport and couszercial fishing, and by
analogy, non-stata-resiceac and trophy hunting,

and big gace guiding -- have already been elim—
inated.

IT a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on che three criteria contained in the stat—
ute: customary and direct dependence on the re—
source , local residency, and availability of al-—
ternative resources.
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A. State lav: because the court ruled or. statutory con-—

struesica and legislative intent alone, without reacn-
iiig any constitutional 1issues, ch= legislature cay act
on this 1issue.

federal lev;:

-m3 2. i'd kidCiunji c .jellies wCViot"cTVcid-on
Act allows the state tc continue onercisint 1its
traditional management orerogatives on all land
and water m _eic.snu it tne state an a idwv or gen—
eral applicability provides, among other things,

the definition oi subsistence uses contained 1in
An

AITILCA defines subsistence uses as uses of
fish and game t*r rural Alaska residents.

It is unclear precisely what federal manage—
ment would er.taii, but 1ic has been arsuea
that all navigable waters would be induced,
and that possibly seme state lanas would be
included if migratory species were involved.

The L-iari‘ue liartnai Protection Act also requires
that if the state is tc resume management, state
law must Cerine subsistence uses as uses of fisn
ana game by rural Alaska residents.
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VI. Alternatives

Iripleitenc che currant statutes *.s interpreted by cne

ccurc. Consequences:

AIl hunting ar.d all net fishing for personal use
by all Alaskans is new defined as '"subsistence
uses," v/hich ausc be authorized unless the re—
source will be hartied, ar.d which r.izsc be given a
priority over sport and courierciai uses.

As participation increases in a subsistence fish—
ery, sport ana centercm! fishing nust be closed
before subsistence lishing ~can be restricted.

"For u:caitpia, theoraticariy the Prince Killian
Sound coimercial fishery could be closed because

cf an increase in "suosistence Ffishing"™ 1in che
Copper Fiver.)

3. Sir.iiarly, all ocnir.ercial big game guiding and all
non-state-resident and trophy hunting would have
to be eliminated before subsistence hunting by
Alaska residents could be restricted.

4. Subsistence Tfishing would probably liave to be au—

thorized any place in the state where it had been
authorized in the past, unless the resource would
be harced. (For enacple, liadiscn could require
ureas in Cook Inlet ciosec to suosistsnce fishing
for years co reopen, possibly affecting the Kenai
Fiver and Susitna drainage sport fisheries.}
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Governor Tage 7
John Shively, Chief or Stuff
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Assunmg non-ccr.piiance with ILCA, che following
cculd result:

a. Federal management cf sure kir.c on nil feder-
al lands anc possibly ail navigable waters of
the state could be asserted bv che Lrepartneuc
of Interior, or sought through judicial ac-

tion.

b. One nillion dollars in catching rederai funds
authorized by AIillLCA would be lost to the
stace.

0. It would act be possible for the state tc resume

marine nammal management.

Amend the current statutes to return the regulatory
authority Chat the boards enarcited before Kadison.
Consecusncas:

By inserting the words "rural Alaska residents"
into che definition of subsistence uses, the scope
of uses qualifying for che protection and priority
cf che subsistence law would be narrowed.

2. By inserting the words "rural aiaska residents”
into che definition of subsistence uses, compli-
ance with .-uZILCA cculd be assured.

By establishing the personal use fishing category
in statute, harvest opportunities for people who
dc not qualify tor subsistence uses could be pro-
tected, without giving cnose uses a priority ever
.sport and cocazeiAal fTishing.



MEMORANDUM State of Alaska

70 Ron Jolin, Chairman date: March 11, 1985

Joint Boards of Fisheries and Game
FILE NO: 366-375-85

TELEPHONE NO: 465-3600

FROM Norman C. Gorsuch SUBJECT: Subsistence
Attorney General

The State subsistence law must be implemented by the
Boards of Fisheries and Game in a new and problematic way under
Madison v. Alaska Department of Fish and Game, No. 7410, a
decision issued by the Alaska Supreme Court on February 22, 1985.
The precise holdings of the court coi Id be interpreted by extra-
polation to affect the entire state and regulation of game as

well as fish.
The state statutes require:

That subsistence hunting and fishing be allowed, unless
the resource would be harmed.

That subsistence be given a priority, if restrictions
are necessary.

Before Madison;

These special protections applied to fishing and
hunting by rural Alaskans.

Because subsistence consisted only of those rural
harvests, the boards were able to accomodate non-state
resident and guided hunting, personal use net fishing
?yhnon-rural Alaskans, sport fishing, and commercial
Ishing.

The state was in compliance with ANILCA.
After Madison:

All Alaskans may engage in subsistence fishing or
hunting.

Subsistence fishing or hunting on a resource by all
Alaskans cannot be  restricted unless all
non-subsistence uses are first eliminated.

Example: The Prince Uilliam Sound commercial
fishery may need to be restricted or even closed
if necessary to accommodate the dip net fishery in
the Copper River.

@MARY 0B
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Example: The Kenai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing" by g ill net must
be allowed in large areas of Cook Inlet closed in

recent years.

Example: Al Alaskans could subsistence fish near
Tyonek for kings, near Angoon for cohos, in the
Naknek River for kings, sockeye, and coho, and in
the lliamna-Lake Clark drainage for sockeye,
unless any associated sport or commercial fishery
were closed.

Example: For any permit hunt, non-state resident
and guided hunting may need to be eliminated.

If the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes,
non-compliance with AIHLCA could mandate some federal

action.

It is unclear precisely what federal management
would entail, but it has been argued that besides
all federal land, all navigable waters would be
affected, and that possibly some state lands would
be affected if migratory species were involved.
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Sec. 16.05.250. Regulations. [Repealed, § 40 ch 206 SLA 1975.]

Sec. 1605251 Regulations of the Board of Fisheries, (a) The
Board of Fisheries may adopt regulations it considers advisable in
accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and sanctuaries in the
waters of the state over which it has jurisdiction, subject to the
approval of the legislature;

(2) establishing open and closed seasons and areas for the taking of
fish;

(3) setting quotas and oag limits on the taking of fish;

(4) establishmg the means and methods employed in the pursuit,
capture and transport of fish;

(5) establishing marking and identification requirements for means
used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish or predators or other
categories essential for regulatory purposes;

(7) engaging in biological research, watershed and habitat improve-
ment, fish management, protection, propagation and stocking;

(8) investigating and determining the extent and effect of disease,
predation, and competition among fish in the state, exercising control
measures considered necessary to the resources of the state;

(9) entering into cooperative agreements with educational institu-
tions and state, federal, or other agencies to promote fish research,
management, education and information and to trvin persons for fish
management;

(20) prohibiting and regulating the live capture, possession,
transport, or release of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and methods of harvest for
aquatic plants;

(12) establishing the times and dates during which the issuance of
fishing licenses, permits and registrations and the transfer of permits
and registrations between registration areas is allowed; however, this
paragraph does not apply to permits issued or transferred under AS
16.43.



§ 16.05.253

Cross references. — For restriction on
maximum area of land that may be closed
to multiple uses without an act ofthe state
legislature, see AS 38.05.300(a).

For validity of regulations of former
Board of Fish and Game, see sec. 41, ch.
206, SLA 1975 in the Temporary and Spe-
cial Acts.

Effect of amendments. — The 1980
amendment inserted "disease" near the
middle of paragraph (8) of subsection (a),
and inserted "and regulating” near the
l()z;)aginning of paragraph (10) of subsection

A laska Statutes

§ 16.05.253

Editor's notes. — As to legislative
intent, see 8§ 1, ch. 151, SLA 1978, in the
1978 Temporary and Special Acts and
Resolves.

Legislative history reports. — For
report on ch. 151. SLA 1978 (HB 960), see
1978 House Journal, p. 1154.

Opinions of attomey generalL — For
discussion of compatibility of state
subsistence-use law with federal stan-
dards as set forth in Alaska National
Interest Lands Conservation Act (16
U.S.C. § 3115 et seq.), see 1981 Op. Atty
Gen. No.

NOTES TO DECISIONS

The Board of Fisheries has the
power to make decisions affecting the
utilization of fishery resources. Kenai
Perinsula Fisherman’s Coop. Assn v.

State, Sup. Ct. Op. No. 2358 (File No.
5072), 628 P.2d 897 (1981).
Differential treatment not

prohibited. — While Alaska Const., art.
Vm, § 15, does prohibit granting monop-
oly fishing rights, that section was not
meant to prohibit differential treatment
by the Board of Fisheries of such diverse
user groups as commercial, sports, and
subsistence fishermen. Kenai Peninsula
Fisherman’s Coop. Ass'n v. State, Sup. Ct.
Op. No. 2358 (File No. 5072), 628 P.2d 897
(198).

Establishment of nsa priorities. —
While the Board of Fisheries did have the
authority to establish priorities of use be-
tween recreational and commercial
fisheries of the salmon stocks in the Upper
Cook Inlet, the policy and option estab-
lishing these priorities were regulations
which should have been adopted pursuant
to the provisions of the Administrative
Procedure Act, AS 44.62.010 — 44.62.650.
Kenai Peninsula Fisherman's Coop. Ass'n
v. State, Sup. Ct. Op. No. 2358 (File No.
5072), 628 P.2d 897(1981).

Cited in Reynalds v. State, Ct. App. Op.
No. 18 (File No. 6432), 655 P.2d 1313
(1982).

Sec. 16.05.253. Operation of stationary fishing gear, (@ The
Board of Fisheries may require a person who holds a limited entry
permit or an interim-use permit under AS 1643 to be physically
present at a beach or riparian fishing site during the operation of net
gear or other stationary fishing gear at the site, except when the permit
holder is at or traveling to or from the location of

(1) a sale of fish caught in the gear; or

(@ other stationary gear of the permit holder.

(b) For purposes of this section, "fishing site” means fishing site as
defined by the Board of Fisheries and includes any structure used for
providing shelter in support of the operation of the net gear or other
stationary fishing gear. (8 1 ch 94 SLA 1982; am § 1 ch 19 SLA 1983)

18
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Effect of amendments. — The 1983 guage subsection ia) and added subsection
amendment rewrote the existing language  (b).
of this section and designated that lan-

Sec. 16.05.255. Regulations ofthe Board of Game, (@) The Board
of Game may adopt regulations it considers advisable in accordance
with the Administrative Procedure Act (AS 44.62) for

(1) setting apart game reserve areas, refuges and sanctuaries in the
waters or on the lands of the state over which it hasjurisdiction, subject
to the approval of the legislature;

(@ establishing open and closed seasons and areas for the taking of
game;

(@ establishing the means and methods employed in the pursuit,
capture and transport of game;

(4@ setting quotas and bag limits on the taking of game;

(B) classifying game as game birds, song birds, big game animals, fur
bearing animals, predators or other categories;

(®) investigating and determining the extent and effect of predation
and competition among game in the state, exercising control measures
considered necessary to the resources of the state and designating
game management units or parts of game management units in which
bounties for predatory animals shall be paid;

(7) engaging in biological research, watershed and habitat improve-
ment, and game management, protection, propagation and stocking;

(8 entering into cooperative agreements with educational institu-
tions and state, federal, or other agencies to promote game research,
management, education, and information and to train persons for game
management;

(9 prohibiting the live capture, possession, transport, or release of
native or exotic game or their eggs;

(10) establishing the times and dates during which the issuance of
game licenses, permits and registrations and the transfer of permits
and registrations between registration areas and game management
units or subunits is allowed.

(b) The Board of Game shall adopt regulations in accordance with
the Administrative Procedure Act (AS 44.62) permitting the taking of
game for subsistence use”fanless the board determines, in accordance
with the Administrative Procedure Act, that adoption of the regu-
lations "will jeopardize or interfere with the maintenance of game
resources on a sustained-yield basis. Whenever it is necessary to
restrict the taking of game to assure ths maintenance of game
resources on a sustained-yield basis, or to assure the continuation of
subsistence uses of such resources, subsistence use 3hall be ti



8 16.05.256 Alaska Statutes 8§ 16.05.257

Cross references. — For validity of over domestic animals. August 29. 1979,
regulations of former Board of Fish and Op. Att'y Gen.
Gane, seesec. 41, ch. 206, SLA 1975 in the Permitting authority over live game,
Temporary and Special Acts. that is, nondomestic animals, rests with
Editor's notes. — For legislative the Board of Game as implemented by the
intent, see § 1, ch. 151, SLA 1978, in the  Department of Fish and Game. August 29,
1978 Temporary and Special Acts and 1979, Op. Att'y Gen.
Resolves. For discussion of compatibility of state

Legisl'ative history reports. — For subsistence-use law with federal stan-
report on ch. 151, SLA 1978 (HB 960), see  dards as set forth in Alaska National
1978 House Journal, p. 1154. Interest Lands Conservation Act 116

Opinions of attorney general. — Nei- U.S.C. § 3115 et seq.), see 1981 Op. Attly
ther the Board of Game nor the Depart- Gen. No. 11
ment of Fish and Game has jurisdiction

NOTES TO DECISIONS

Establishment of quotas must be in Applied in Gottardi v. State, Sup. Ct.
accordance with the Administrative  Op. No. 2154 (File No. 4436), 615 P.2d 626
Procedure Act (AS 44.62). State v. (1980).

Tanana Valley Sportsmen’s Ass'n, Sup. Ct.
Op. No. 1716 (File No. 3433), 583 P.2d 854
(1979).

Sec. 16.05.256. Nonresident and nonresident alien permits.
Whenever it is necessary to restrict the taking of big game so that the
opportunity for Alaska residents to take big game can be reasonably
satisfied in accordance with sustained yield principles, the Board of
Game may, through a permit system, limit the taking of big game by
nonresidents and nonresident aliens to accomplish that purpose. (8§ 3
ch 74 SLA 1982)

Sec. 16.05.257. Subsistence hunting regulations, (@ The Board
of Game, at its regularly scheduled annual meeting and other meetings
held under authority of AS 16.05.300(a), shall consider and may adopt

regulati ding for subsistence hunting in a game management
unit or iira portion of a unit or subunit upon
(@) dation of the department, based on biological evidence;
@ the mendation of the active local advisory committees for
that nagement unit or subunit or a portion of a unit or

on of not less than 100 interested residents of
* unit or subunit; or
"udents ofan
istence area
ut or subunit.

20
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(b) -Toe™regnlatfdnslriay ffffclude-butare not limited to the following:

(1) the establishment of subsistence hunting areas;

(@ Jhe-regulatfbrf'bf transportation methods and' ih&liriffWWprotect
subsistence hunting.-.within, subsistence hunting areas, including .the
prohibition or limitation of pack animals, mechanized vehicles and
aircraft, other thanwatercraft or wheeled vehicles operating on a fbad
maintained, byrpiiblic-fund”;

(3)theestablishmenfrofopen-andclo8edsea8onsand areas to.protesW,
subsistence hunting; ae

@ the limitation of hunting to only one sex.of the animal

(© Regulations may not be adopted by the Board of Game under (),
(b) or (f) of this section unless, in addition to the requirements of AS
44.62,; T80 — 44.62:29(Vthe department

41) holds public hearings, after reasonable notice; at least 30 days
before the meeting at which the regulation is to be adopted, with .at
least one of the hearings being held‘in close proximity to the area
potentially affected™ .

(@ presents at the hearings the information provided for in (€) ofthis

(@ makes the information provided for in (e) of this section available
to ithe; appropriate advisory committees and. to petitioners,if con-
sideration of adoption of regulations was prompted by petitions under
@@ or @ of this section; comments shall be received by the board
until 10 days before any adoption of regulations.

(d) A petition submitted under @)(3) — (4) of this section shall con-
tain a complete description of the area requested as a subsistence area
and a specification of the species within the area considered necessary
for subsistence use. A petition or recommendation made under (h)(2),
@) or (4 of this section must be filed with the department at least 75
days before the meeting of the board at which the petition or recom-
mendation is to be considered. _

(e)_The department shall investigate, by collecting existing data,
and, when necessary, conducting new studies, every petition or recom-
mendation made under (@2, (3 or (4) of this section to the extent
practicable,within the;time available and provide the following infor-
mation:

(1) the concentrations che species to be affected and carrying capac-
ity of the area to be-affected;

(@ the current hunting practices in the area, including numbers of
animals taken and by what mechods and means and whether the take
JIs subsistence or recreational;1™*

(@ the dependence of persons, in the area for subsistence, use of a
rfillCfARm nim ... ... ...... = m -

(4’ the population trends of the affected fish and game in the area;

"S)tavhetherjhe iafiécted¥i5hand.game population .isable.tosupport.”.
a.no™ubsislt™~ce,harvest; ad=v.

21
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®) other information considered necessary by .the section of
subsistence hunting and fishing.

(@ The Board of Game at any time may review and change the
boundaries of a subsistence area upon

(D the recommendation of the department, based on biological evi—
dence;

(2) the written petition of not less than 25 interested residents of
that area; or

(3 the majority vote of the active local advisory committees for that
area.

(@ The department shall submit a report to the legislature during
the first 10 days ofeach legislative session beginning after January 1,
1977. The report shall include, but is not limited to, a listing of the
specific subsistence areas established or modified during the preceding
year and the species subject to subsistence use within those areas.

(h)-In thfs section

swith (e) of thissection. (8 1ch 199 SLA 1975; am 82 ch
6;am &86-12 ch 151 SLA 1978)

Editor’s notes. — As to the section of cie! Acts and Resolves.

subsistence hunting and fishing, referred Legislative history reports. — For
to in (e)(6) of this section, see the editor's  report on ch. 199, SLA 1975 <SCSHB 369
note to AS 16.05.090. am S), see 1975 House Journal, p. 733.

For legislative intent, see § 1, ch. 151, For report on ch. 151, SLA 1978 (HB
SLA 1978, in the 1978 Temporary and Spe-  960), see 1978 House Journal, p. 1154.

NOTES TO DECISIONS

Regulations adopted under this sec- Sportsmen’s Ass'n. Sup. Ct. Op. No. 1716
tion must be in accordance with the (File No. 3433), 583 P.2d 854 (1978).
Adr-inistrative Procedure Act (AS
4462). State v. Tanana Valley .

Sportsmen’s Ass'n, Sup. Ct. Op. No. 1716 Issuance of permits based on verbal

- 3433 ) 1979). instructions to agents held improper.
(File No ), 583 P.2d 854 (1978) — The issuance of permits for the killing of

While this section, which authorizesthe  caribou in certain specified areas of the
Board of Game to adopt regulations state based on verbal instructions to the
providing for subsistence hunting, does permit agents as to the need of individual
not specifically refer to the Administrative  applicants does not conform to require-
Procedure Act (AS 44.62), it appears clear ments of the Administrative Procedure
that it merely sets forth an additional ~Act (AS 44.62). State v. Tanana Valley
purpose for which regulations may be pro-  Sportsmen's Ass'n. Sup. Ct. Op. No. 1716
mulgated. State v. Tanana Valley (File No. 3433). 583 P.2d 854 (1978).
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MEMORANDUM State of Alaska

to. Ron Jolin, Chairman oate: March 11, 1985

Joint Boards of Fisheries and Game
FILE NO: 366-375-85

TELEPHONE NO: 465-3600

FRO Norman C. Gorsuch SUBJECT: Subsistence
Attorney General

The State subsistence lav; must be implemented by the
Boards of Fisheries and Game in a nev/7 and problematic way under
Madison v. Alaska Department of Fish and Game, No. 7410, a
decision issued by the Alaska Supreme Court on February 22, 1985.
The precise holdings of the court could be interpreted by extra-
polation to affect the entire state and regulation of game as

well as fish.

The state statutes require:

That subsistence hunting and fishing be allowed, unless
the resource would be harmed.

That subsistence be given a priority, if restrictions
are necessary.

Before Madison:

These special protections applied to fishing and
hunting by rural Alaskans.

Because subsistence consisted only of those rural
harvests, the boards were able to accomodate non-state
resident and guided hunting, personal use net fishing
by non-rural Alaskans, sport fishing, and commercial
fishing.

The state was in compliance with ANILCA.
After Madison:

All Alaskans may engage in subsistence fishing or
hunting.

Subsistence fishing or hunting on a resource by all
Ailaskans  cannot be  restricted unless all
non-subsistence uses are first eliminated.

Example: The Prince Ifil'liam Sound commercial
fishery may need to be restricted or even closed
if necessar)é_to accommodate the dip net fishery in
the Copper River.

QRAIARe. 1079
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Example: The Kenai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing" by ?ill net must
be allowed in large areas of Cook Inlet closed in

recent years.

Example: Al Alaskans could subsistence fish near
Tyonek for kings, near Angoon for cohos, in the
Naknek River for kings, sockeye, and coho, and in
the Illiamna-Lake Clark drainage for sockeye,
unless any associated sport or commercial fishery
were closed.

Example: For any permit hunt, non-state resident
and guided hunting may need to be eliminated.

If the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes”,
non-compliance with ANILCA could mandate some federal

action.

It is wunclear precisely what federal management
would entail, but it has been argued that besides
all federal land, all navigable waters would be
affected, and that possibly some state lands would
be affected if migratory species were involved.
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PUBLIC LAW 96-487-DEC. 2, 1980

managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans; and

(4) unless expressly authorized by Congress the Department of
Agriculture shall not conduct any further statewide roadless
area review and evaluation of National Forest System lands in
the State of Alaska for the purpose of determining their suitabil-
ity for inclusion in the National Wilderness Preservation
System.

TITLE VIII- SUBSISTENCE MANAGEMENT AND USE
FINDINGS

fi use 3111 Sec. 801. The Congress finds and declares that—

use 1601
»E

use 3112

(2) the continuation of the opportunity for subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife
management;

(4) in order to fulfill the policies and purposes of the Alaska
Native Claims Settlement Act and as a matter of equity, it is
necessary for the Congress to invoke its constitutional authority
over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge of local conditions and

requirements to have a meaningful role in the mruiugement of
fish and wildlife and of subsistence uses on the public lands in
Alaska.
POLICY

Sec. 802. It is hereby declared to be the policy of Congress that—

(1) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized

PUBLIC LAW 96-487-DEC. 2, 1980

scientific principles and the purposes for each unit established,
designated, or expanded by or pursuant to titles Il through VI of
this Act, the purpose of this title is to provide the opportunity for
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other
renewubie resources snail De tne priority consumptive uses of all
such resources on tne public lands ot Alaska wnen it is necessary
to restrict taking in order to assure the continued viability of a
fish or wildlife population or the continuation ofsubsistence uses
ofsuch population, the taking ofsuch population for nonwasteful
subsistence uses shall be given preference on the public lands
overother consumptive uses; and

(3) except as otherwise provided by this Act or other Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with acb'acent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,

and other nations.
DFFINITIONS

Sec. 803. As used in this Act, the term "subsistence uses" means
the customary and traditional uses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for
customary trade. For the purposes of this section, the term—

(1) “family" means ail persons related by blood, marriage, or
adoption, or any person living within the household on a perma-
nent basis; and

(@) "barter" means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

FIEFERENCE FOR SURSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When-
ever it is necessary to restrict the taking of populations of fish and
wildlife on such lands for subsistence uses in order to protect the
continued viability of such populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based
on the application ofthe following criteria:

94 STAT
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Priority

(1) customary end direct dependence upon the populations as

the mainstay oflivelihood;

(; local residency; and

(3) the availability ofalternative resources.
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LOCAL AND REGIONAL PARTICIPATION
10 USC 3115. Sec. 805. (a) Except as otherwise provided in subsection (d) of this

Hrgional ndviso-

r oyncil, nu-
M| f

Annual report to
secretary.

section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource, regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
qommittdee system set forth in paragraph (3XDXiv) of this subsec-
tion; an

(3) a regional advisory council in each subsistence resource
region.

Each regional advisory council shall be composed of residents of the
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(©) the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

(D?the preparation ofan annual repc.»to the Secretary which
shall contain—

(i) ari identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;

(i) an evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;

(iii) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,
guidelines, and regulations to implement the strategy. The

State fish and game advisory committees or such local

advisory committees as the Secretary may establish pursu-

ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
sucu local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(©) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and

wildlife conservation, or would be detrimental to the satisfaction of

subsistence needs. If a recommendation is not adopted by the Secre-

tary, he shall set forth the factual basis and the reasons for his

decision.
(d

this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. If a recommendation is not
adopted by the State rulemaking authority, such authority shall set
fortn the factual basis and the reasons for its decision.

(eXl) The Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to the Department
ofthe Interior.
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The Secretary shall not implement subsections (a), (b), and (c) of impiementation,

Reimbursement
to States.

(@  Total payments to the State under this subsection shall nokeport to con-

exceed the sum oi $5,000,000 in any one fiscal s'ear. The Secretary
shall advise the Congress at least once in every five years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sf.c. 806. The Secretary shall monitor the provisions by the State of
the subsistence preference set forth in section 804 and shall advise
the State and the Committee on Interior and Insular Affairs and on
Merchant Marine and Fisheries of the House of Representatives and
the Committees on Energy and Natural Resources and Environment
and Public Works of the Senate annually and at such other times as
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he deems necessary of his views on the effectiveness of the implemen-
tation of this title including the State's provision of such preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (@ Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State law of general
applicability if the State has fulfilled the requirements of section
805(d)) may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In acivil action filed against the State, the Secretary may bejoined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant Lo this
section shall be awarded their costs and attorney’s fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court at
that time, and snail be expedited in every way by such court and any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec. 808. (a) Within oneyear from the date of enactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursuant to section 805
which has jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each of whom is amember of either the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date of enactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data and holding one or more additional hearings in the
vicinity of the park or park monument, shall make recommendati ms
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and
recommendations submitted to him by each commission unless he
finds in writing that such program or recommendations violates
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary may enter into cooperative agreements or
otherwise cooperate with other Federal agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

sec. 810. (@) In determining whether to withdraw, reserve, lease, or
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the
area involved; and
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(3)determines that (A) such a significant restriction of subsist-
ence uses is necessary, consistent with 6ound management prin-
ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such use, occupancy, or other
disposition, and (C) reasonable steps will be tnken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions.

(b) If the Secretary is required to prepare an environmental impact
statement pursuant to section 102(2XC) of the National Environmen-
tal Policy Act, he shall provide the notice and hearing and include the
,findingis required by subsection (a) as part of such environmental
impact statement.

(c) Nothing herein shall be construed to prohibit or impair the
ability ofthe State or any Native Corporation to make land selections
and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

(d) After compliance with the procedural requirements of this
section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
j gtrri]se(?ilcét\j\?n for any of those uses or purposes authorized by this Act or

ACCESS

Sec. 811. (@) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish nnd
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC REPORTS

Sec. 813. Within four years after the date of enactment of this Act,
and within every three-year period thereafter, the Secretary, in
consultation with the Secretary of Agriculture, shall prepare and
submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
report shall include—

(1) an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 80G;

(2) the status of fish and wildlife populations on public lands
that are subject to subsistence uses;

(3) a description of the nature and extent of subsistence uses
and other uses of fish and wildlife on the public lands;
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(4) the role of subsistence uses in the economy and culture of
rural Alaska;

(5) comments on the Secretary's report by the State, the local
advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate persons and organizations;

6) a description of those actions taken, or which may need to
be taken in the future, to permit the opportunity for continu-
ation of activities relating to subsistence uses on the public lands;

and
(7) such other recommendations the Secretary deems appropri-

ate.
A hotice of the report shall be published in the Federal Register and
the report shall be made available to the public.

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations as are
necessary and appropriate to carry out his responsibilities under this
title.

LIMITATIONS, SAVINGS CLAUSES

Sec. 815. Nothing in this title shall be construed as—

(1) granting any property right in any fish or wildlife or other
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wildlife within a conservation system unit to
be inconsistent with the conservation of healthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and
wildlife. No privilege which may be granted by the State to any
individual with respect to subsistence uses may be assigned to
any other individual;

é) permitting any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretary's
authority to manipulate habitat on any portion of the public

lands;

(3) authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the public lands (other than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish nnd wildlife, for the reasons set
forth in section 816, to continue subsistence uses of such popula-
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; 16 U.S.C. 6G8dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2,3,4), the Fur Seal
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the
Bald Eagle”, approved June 8, 1940 (54 Stat. 250; 1(1 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-6G9i), the Fishery Conservation and Manage-
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal

94 STAT. 2429

t'ublicniion in

[Rler" IRHDS"

1GUSC 3124

GUSC 315



ATAT. 2430 PUBLIC LAW 96-487-DEC. 2, 1980
Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 777-777K), or
any amendments to any one or more of such Acta.
CLOSURE TO SUBSISTENCE USES
o 1% Sec. 816. (a) All national parks nnd park monuments in Alaska
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shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary nnd
carried out in accordance with the requirements of this title and
other applicable laws of the United States and the Stale of Alaska.

(b) Except as specifically provided otherwise by this section, noth-

ing In this title is intended to enlarge or diminish the authority of the
Secretary to designate areas where, and establish periods when, no
taking of fish and wildlife shall be permitted on the public lands for
reasons of public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice and public hearing,
may temporarily close any public lands (including those within any
conservation system unit), or any portion thereof, to subsistence uses
ofa particular fish or wildlife population only if necessary for reasons
of public safety, administration, or to assure the continued viability
of such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons justifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affirmatively estab-

lishes, after notice and public hearing, that such closure should be
extended.

TITLE IX— IMPLEMENTATION 0¥"ALASKA NATIMNECLAIMS
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERGED LANDS STATUTE OF LIMITATION

Sec. 901. (@) Notwithstanding any other provision of law, the
ownership by a Native Corporation or Native Group of a parcel of
submerged land conveyed to such Corporation or Group pursuant to
the Alaska Native Claims Settlement Act or this Act, or a decision by
the Secretary of the Interior that the water covering such parcel is
not navigable, shall not be subject to judicial determination unless a
civil action is filed in the United States District Court within five
'vears after the date of execution of the interim conveyance if the
linterim conveyance was executed after the date of enactment of this
Act, or within seven yearn after the date of enactment of this Act if
the interim conveyance was executed on or before the date of
enactment of this Act. If a parcel of submerged Innd was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shail be filed within five years
after the date of execution of the patent if the patent was executed
after the date of enactment of this Act, or within seven years after the
date of enactment of this Act if the patent was executed on or before
the date of enactment of this Act, The civil action described in this
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subsection shnll be a de novo determination of the ownership of the
parcel which is the subject of the action.

(h) No agency or board of the Department of the Interior other than
the Dureau of Land Management shall have authority to determine
the nnvignbility of water covering a parcel of submerged land selected
by a Native Corporation or Nntive Group pursuant to the Alaska
Native Claims Settlement Act unless a determination by the Bureau
of Land Management that the water covering a parcel of submerged
land is not navigable was validly appealed to such agency or board
prior to the date of enactment of this Act. The execution of an interim
conveyance or patent (whichever is executed finjt) by the Bureau of
Land Management conveying a parcel of submerged land to a Nntive
Corporation or Native Group shall be the final agency action with
respect to a decision by the Secretary of the Interior that the water
covering such parcel is not navigable, unless such decision was
validly appealed prior to the date of enactment of this Act to an
agency or board of the Department of the Interior other than the
Bureau of Land Management. o

(©) If the court determines th. t a parcel of submerged land which is
the subject of a civil action described in subsection (a) is owned by the
Native Corporation or Native Group to which it was conveyed
pursuant to the Alaska Native Claims Settlement Act or this Act,
each defendant Native Corporation and Native Group shall be
awarded a money judgment against the plaintiffs in an amount equal
to its costs and attorney's fees, including costs and attorney's fees
incurred on appeal. ) ) )

(d) No Native Corporation or Native Group shnll be determined to
have been conveyed its acreage entitlement under the Alaska Native
Claims Settlement Act until—

(1) the statutes of limitation set forth in subsection (a) have
expired with respect to every parcel of submerged land conveyed
to such Corporation or Group; and

(2) afinal judgment or order not subject to an appeal has been
obtained in every civil action filed pursuant to subsection (a).

(eXI) Whenever a parcel of submerged land to be conveyed to a
Native Corporation or Native Group is located outside the boundaries
of a conservation system unit such Corporation or Group and the
State of Alaska may mutually agree that such parcel may be selected
by nnd conveyed to the State under the provisions of section 6(b) of
the Alaska Statehood Act.

(2 In any instance in which the State could have selected a parcel
of submerged land pursuant to an agreement between the State nnd a
Native Corporation or Native Group pursuant to paragraph (1) if
such parcel had not previously been conveyed to such Corporation or
Group, such Corporation or Group is authorized to reconvey such
parcel to the Secretary, nnd the Secretary shnll accept such recon-
veyance. If the surface estate and subsurface estate of such parcel are
owned by different Native Corporations or Nntive Groups, every
Corporation nnd Group with an interest in such parcel shnll reconvey
its entire interest in such parcel to the Secretary.

(3) In any agreement made between a Native Corporation or Nntive
Group and the State of Alaska pursuant to paragraph (1), and in any
reconveyance executed by a Native Corporation or Native Grouo
pursuant to paragraph (2), each affected Corporation or Group shall
disclaim its interest in the parcel which is the subject of the
agreement or reconveyance. If such parcel underlies a lake having a
surface area of fifty acres or greater or a stream having a width of
three chains or greater, the Secretary shnll determine the acreage
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M EMORANDUM May 9, 1985

SUBJECT: Comparative analysis of subsistence bill
drafts (SCS CSHB 288 (Res), WO. 14-1188,
and draft by Senator Halford) (Revised)

TO: Senator Arliss Sturgulewski _
Chairman, Senate Resources Committee

FROM: Edward H. Hein (~zJck'
Legislative Counsel

You have asked for a comparative sectional analysis of three
subsistence b ill drafts: (1) your version, SCS CSHB 288
(Resources); (2) Senator Victor Fischer's draft, our work
order No. 14-1188; and (3) a draft by Senator Halford. In
this analysis, in each bill section | will refer first to
your version, then to Sen. Fischer's version, then to

Sen. Halford's version.

Section 1. The legislative findings section is essentially
the same in all three versions. AIll find that nonresidents,
unlike residents, take fish and game primarily for purposes
other than personal or family consumption as food; that per-
sonal or family consumption of fish and game is important to
residents; and that fishing and hunting by both residents
and nonresidents are important to the economy of the state
and of local communities. The Resources version finds in
paragraph (3) that customary and traditional use of fish and
game in rural areas is a significant characteristic of many
communities because it is cost-effective and important to
health, safety, and well-being; the Fischer and Halford
versions in paragraph (3) find that, for three reasons, per-
sonal and family consumption of fish and game is essential
to the health, safety, and well-being of residents domiciled
in communities in which such taking in a cost-effective way
is a significant characteristic of the economy. The Re-

sources and Halford versions add a fifth finding, that com-
mercial fishermen often use a portion of their catch for
personal use.
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Sec. 2. of the Resources and Fischer versions amend

AS 16.05.251(a), which authorizes the Board of Fisheries to
adopt fishing regulations. The Resources version in para-
graph (6) specifically allows the board to classify personal
use fish and subsistence fish; and adds new paragraphs (12)
and (13) allowing the board to adopt regulations for reg-
ulating selected stocks for catch-and-release sport fishing
in both rural and nonrural areas and for subsistence fishing
in rural areas, and for regulating commercial, sport, per-
sonal use, and subsistence fishing generally. The Fischer
version allows the board to classify resident net-fish in
paragraph (6), and adds a new paragraph (12) allowing
adoption of regulations for regulation of resident net,
sport, and commercial fishing. The Halford version does not
amend AS 16.05.251(a).

Sec. 3. of the Resources and Fischer versions and sec. 2 of
the Halford version amend AS 16.05.251(b), which provides
for the subsistence fishing priority. The three versions
are quite different from each other. The Resources version
completely rewrites this subsection; requires the Board of
Fisheries to establish a mandatory allocation ensuring resi-
dents a reasonable opportunity for sport or personal use
fishing; requires adoption of regulations that allow sport
and personal use taking and do not jeopardize
sustained-yield or subsistence; and specifies that the board
may reasonably regulate seasons, catch limits, and methods
and means of sport and personal use fishing. The Fischer
version merely amends the existing law by specifying that
the board may reasonably regulate seasons, harvest levels,
and methods and means of subsistence fishing. Section 2 of
the Halford version completely rewrites this subsection and
provides (I think) that personal and family consumption of
fish by residents is to be the priority use, and requires
the board to adopt regulations for that use, if fishing must
be restricted to maintain sustained-yield and to assure a
reasonable opportunity for personal and family consumption
by residents.

Sec.4 . of the Resources and Fischer versions and sec. 3 of
the Halford version amend AS 16.05.251 by adding new sub-
sections. The Resources version adds two subsections. Sub-
section (d) requires the Board of Fisheries to adopt regu-
lations providing for subsistence fishing, unless the regu-
lations would jeopardize sustained-yield. |f necessary to
maintain sustained-yield or to protect subsistence fishing,
apriority would take effect for subsistence. That much of



Senator A rliss Sturgulewski
May 9, 1985
Page 3

the new subsection is identical to existing law. This sub-
section also specifies that the board may reasonably regu-
late seasons, bag lim its, and methods and means of subsis-
tence fishing. Subsection (e) provides that if the
harvestable surplus of fish is not large enough to allow
reasonable opportunity for subsistence fishing, the board
must adopt regulations restricting subsistence on the basis
of the three ANILCA or "second tier" criteria. Subsection
(e) also allows the board to reasonably regulate seasons,
bag lim its, and methods and means of subsistence fishing.

The Fischer version also adds two nex7 subsections. Sub-
section (d) provides that nonsubsistence fishing regulations
must, consistent with subsistence regulations, allow a "fair
and reasonable opportunity” for resident-net, sport and com-
mercial fishing, and must maintain a priority for resident
personal and family consumption. Subsection (e) lists seven
factors the board must consider when allocating fish among
nonsubsistence users. Section 3 of the Halford version adds
three new subsections to AS 16.05.251. Subsection (c) re-
gquires the board to adopt regulations that establish a sub-
sistence priority when there are not enough fish to allow a
reasonable opportunity for all types of fishing. The sub-
section specifies that the board may reasonably regulate
seasons, bag limits, and methods and means for fishing.
Subsection (d) requires the board to adopt regulations re-
stricting subsistence fishing on the basis of the ANILCA
criteria if there are not enough fish to allow reasonable
opportunity for subsistence fishing for all. Again, these
regulations may include reasonable regulation of seasons,
bag lim its, and methods and means of subsistence fishing.
Subsection (e) is identical to existing law in

AS 16.05.251(c) and therefore should be deleted from the
bill draft. Subsections (c) and (d) in this version should
be re-lettered as (d) and (e).

Sec. 5. of the Resources version amends AS 16.05.255(a),
which authorized the Board of Game to adopt game regu-
lations. This version adds a new paragraph S%’10) specifying
that the board may adopt regulations for sport hunting and
subsistence hunting. The existing statutes do not use the
term "sport hunting”. The Fischer version does not amend
AS 16.05.255(a). Section 4 of the Halford version is a
repeal and reenactment of AS 16.05.255. It does not change
the language of AS 16.05.255(a), however, and therefore that
subsection should be deleted from this version.
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Sec. 6. of the Resources version, sec. 5 of the Fischer ver-
sion, and sec. 4 of the Halford version repeal and reenact
AS 16.05.255(b), which establishes the subsistence hunting
priority. The Resources version requires the Board of Game
to establish a mandatory allocation of game to allow resi-
dents a reasonable opportunity for personal or family con-
sumption, and to adopt regulations that authorize hunting
for personal and family consumption and that do not jeopar-
dize sustained-yield. The board is authorized to reasonably
regulate seasons, bag limits, and methods and means of hunt-
ing for personal and family consumption. The Fischer and
Halford versions establish a priority for, and require the
adoption of regulations for, hunting for personal and family
consumption wnenever restrictions on hunting are necessary
to maintain sustained-yield.

Sec. 7. of the Resources version, sec. 6 of the Fischer ver-
sion, and sec. 4 of the Halford version add new subsections
to AS 16.05.255. The Resources version adds two sub-
sections. Subsection (d) requires the Board of Game to adopt
subsistence hunting regulations, unless the regulations
would jeopardize sustained-yield. The subsection also pro-
vides a priority for subsistence hunting when hunting must
be restricted to maintain sustained-yield or to protect sub-
sistence hunting. This much of the subsection is the same
as existing law. The board is also authorized in this sub-
section to reasonably regulate seasons, bag limits, and
methods and means of subsistence hunting. Subsection (e)
requires the board to restrict subsistence hunting on the
basis of the ANILCA criteria when there is not enough game
available to allow a reasonable opportunity for subsistence
hunting for all. The Fischer version adds one new sub-
section (d), requiring adoption of regulations that create a
priority for subsistence hunting when the harvestable sur-
plus of game is not large enough to allow a reasonable op-
portunity for all types of hunting. The board is authorized
to reasonably regulate seasons, bag lim its, and means and
methods of hunting. It also requires the board to restrict
subsistence hunting on the basis of the ANILCA criteria when
there is not enough game to provide a reasonable opportunity
for all subsistence hunters to take game. The Halftord ver-
sion is identical in substance to the Fischer version, but
is divided into two subsect|ons (c) and (d). (These should
be re-lettered and Subsect|on (e) 'is identical to
existing law in AS 16. 05 55 and should be deleted from
the draft).
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 9, 1985

SUBJECT: Comparative analysis of subsistence bill
drafts (SCS CSHB 288 (Res), W.0. 14-1188,
and draft by Senator Halford)

TO: Senator Arliss Sturgulewski
Chairman, Senate Resources Committee

FROM: Edward H. Hein
Legislative Counsel

You have asked for a comparative sectional analysis of three
subsistence bill drafts: (1) your version, SCS CSHB 288 (s/c/**)
(Resources); (2) Senator Victor Fischer®"s draft, our work
order No. 14-1188; and (3) a draft by Senator Halford. In
this analysis, in each bill section | will refer first to

your version, then to Sen. Fischer®"s version, then to Sen.
Halford"s version.

Section 1. The legislative findings section is essentially
the same in all three versions. All find that nonresidents,
unlike residents, take fish and game primarily for purposes
other than personal or family consumption as food; that per—
sonal or family consumption of fish and game 1is important to
residents; and that fishing and hunting by both residents

and nonresidents are important to the economy of the state
and of local communities. The Resources version finds 1in
paragraph (3) that customary and traditional use of fish and
game 1in rural areas is a significant characteristic of many
communities because it is cost-effective and important to
health, safety, and well-being; the Fischer and Halford
versions in paragraph (3) find that, for three reasons, per—
sonal and family consumption of fish and game is essential

to the health, safety, and well-being of residents domiciled
in communities 1in which such taking in a cost-effective way
is a significant characteristic of the economy. The Re —
sources and Halford versions add a fifth finding, that com—
mercial fishermen often use a portion of their catch for
personal use.
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Sec. 2. of the Resources and Fischer versions amend AS
16.05.251(a), which authorizes the Board of Fisheries to
adopt fishing regulations. The Resources version in para-
graph %6) specifically allows the board to classify personal
use fish and subsistence fish; and adds new paragraphs (12)
and (13) allowing the board to adopt regulations for reg-
ulating selected stocks for catch-and-release sport fishing
in both rural and nonrural areas and for subsistence fishing
in rural areas, and for regulating commercial, sport, per-
sonal use, and subsistence fishing generally. The Fischer
version allows the board to classify resident net-fish in
paragraph (6), and adds a new paragraph (12) allowing
adoption of regulations for regulation of resident net,
sport, and commercial fishing. The Halford version does not
amend AS 16.05.251(a).

Sec. 3. of the Resources and Fischer versions and sec. 2 of
the Halford version amend AS 16.05.251(b), which provides
for the subsistence fishing ﬁriority. The three versions
are quite different from each other. The Resources version
completely rewrites this subsection; requires the Board of
Fisheries to establish a mandatory allocation ensuring resi-
dents a reasonable opportunity for sport or personal use
fishing; requires adoption of regulations that allow sport
and personal use taking and do not jeopardize sustained-yield
or subsistence; and specifies that the board may reasonably
regulate seasons, catch lim its, and methods and means of
sport and personal use fishing. The Fischer version merely
amends the existing law by specifying that the board may
reasonably regulate seasons, harvest levels, and methods and
means of subsistence fishing. Section 2 of the Halford ver-
sion completely rewrites this subsection and provides (!l
think) that personal and family consumption of fish by resi-
dents is to be the priority use, and requires the board to
adopt regulations for that use, if fishing must be restrict-
ed to maintain sustained-yield and to assure a reasonable
8pportunity for personal and family consumption by resi-
ents .

Sec. 4. of the Resources and Fischer versions and sec. 3 of
the Halford version amend AS 16.05.251 by adding new sub-
sections. The Resources version adds two subsections. Sub-
section (d) requires the Board of Fisheries to adopt regu-
lations providing for subsistence fishing, unless the regu-
lations would jeopardize sustained-yield. If necessary to
maintain sustained-yield or to protect subsistence fishing,
a priority would take effect for subsistence. That much of
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the new subsection is identical to existing law. This sub-—
section also specifies that the board may reasonably regu—
late seasons, bag limits, and methods and means of subsis-—
tence fishing. Subsection (e) provides that if the
harvestable surplus of fish is not large enough to allow
reasonable opportunity for subsistence fishing, the board
must adopt regulations restricting subsistence on the basis
of the three ANILCA or "second tier" criteria. Subsection
(e) also allows the board to reasonably regulate seasons,
bag limits, and methods and means of subsistence fishing.

The Fischer version also adds two new subsections. Sub —
section (d) provides that nonsubsistence Tfishing regulations
must, consistent with subsistence regulations, allow a "fair
and reasonable opportunity” for resident-net, sport and com—
mercial fishing, and must maintain a priority for resident
personal and family consumption. Subsection (e) lists seven
factors the board must consider when allocating fish among
nonsubsistence users. Section 3 of the Halford version adds
three new subsections to AS 16.05.251. Subsection (c) re—
quires the board to adopt regulations that establish a sub—
sistence priority when there are not enough fish to allow a
reasonable opportunity for all types of fishing. The sub-—
section specifies that the board may reasonably regulate
seasons, bag limits, and methods and means for fishing.
Subsection (d) requires the board to adopt regulations re—
stricting subsistence fishing on the basis of the ANILCA
criteria iIf there are not enough fish to allow reasonable
opportunity for subsistence fishing for all. Again, these
regulations may include reasonable regulation of seasons,

bag limits, and methods and means of subsistence fishing.
Subsection (e) 1is identical to existing law in AS
16.05.251(c) and therefore should be deleted from the bill
draft. Subsections (c¢) and (d) in this version should be
re-lettered as (d) and (e).

Sec. 5. of the Resources version amends AS 16.05.255(a),
which authorized the Board of Game to adopt game regu—
lations. This versioT. adds a new paragraph (10) specifying
that the board may adopt regulations for sport hunting and
subsistence hunting. The existing statutes do not use the
term "sport hunting". The Fischer version does not amend AS
16.05.255(a). Section 4 of the Halford version is a repeal
and reenactment of AS 16.05.255. It does not change the
language of AS 16.05.255(a), however, and therefore that
subsection should be deleted from this version.
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Sec. 6. of the Resources version, sec. 5 of the Fischer ver-
sion, and sec. 4 of the Halford version repeal and reenact
AS 16.05.255(b), which establishes the subsistence hunting
priority. The Resources version requires the Board of Game
to establish a mandatory allocation of game to allow resi-
dents a reasonable opportunity for personal or family con-
sumption, and to adopt regulations that authorize hunting
for personal and family consumption and that do not jeopar-
dize sustained-yield. The board is authorized to reasonably
regulate seasons, bag limits, and methods and means of hunt-
ing for personal and family consumption. The Fischer and
Halford versions establish a priority for, and require the
adoption of regulations for, hunting for personal and family
consumption whenever restrictions on hunting are necessary
to maintain sustained-yield.

Sec. 7. of the Resources version, sec. 6 of the Fischer ver-
sion, and sec. 4 of the Halford version add new subsections
to AS 16.05.255. The Resources version adds two sub-
sections. Subsection (d) requires the Board of Game to adopt
subsistence hunting regulations, unless the regulations
would jeopardize sustained-yield. The subsection also pro-
vides a priority for subsistence hunting when hunting must
be restricted to maintain bcstained-yield or to protect sub-
sistence hunting. This much of the subsection is the same
as existing law. The board is also authorized in this sub-
section to reasonably regulate seasons, bag lim its, and
methods and means of subsistence hunting. Subsection (e)
requires the board to restrict subsistence hunting on the
basis of the ANILCA criteria when there is not enough game
available to allow a reasonable opportunity for subsistence
hunting for all. The Fischer version adds one new sub-
section (d), requiring adoption of regulations that create a
priority for subsistence hunting when the harvestable sur-
plus of game is not large enough to allow a reasonable op-
portunity for all types of hunting. The board is authorized
to reasonably regulate seasons, bag lim its, and means and
methods of hunting. It also requires the board to restrict
subsistence hunting on the basis of the ANILCA criteria when
there is not enough game to provide a reasonable opportunity
for all subsistence hunters to take game. The Halford ver-
sion is identical in substance to the Fischer version, but
is divided into two subsections, (c) and (d). (These should
be re-lettered (d) and (e). Subsection (e) is identical to
existing law in AS 16.05.255(c) and should be deleted from
the draft).
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Sec. 8. of the Resources version, sec. 7 of the Fischer ver-
sion, and sec. 5 of the Halford version all amend

AS 16.05.940(21), which defines "sport fishing". Al three
versions are the same. They all provide that sport fishing
includes fishing for personal or family consumption.

Sec. 9. of the Resources version, sec. 8 of the Fischer ver-
sion, and a section mistakenly numbered sec. 4 on page 6 of
the Halford version all change the definition of "subsis-
tence uses" in AS 16.05.940(23). The Resources version lim -
its subsistence to residents; the taking and use must be in
a rural area and must be "customary, traditional, and
cost-effective”; "rural area" is limited to the "historic
hunting or fishing area associated with a community or area"
in which subsistence is a significant part of the economy.
The Fischer version limits subsistence to residents
"domiciled” in rural areas of the state; the taking and use
must be customary, traditional, and noncommercial; "rural
area" includes an entire community or area in which subsis-
tence is a significant part of the economy. The Halford
version uses the Resources concept of requiring only resi-
dency, not domicile, and requiring "cost-effective" taking
and use; in arural area but it uses the Fischer version of
“rural area", not limited to the "historic hunting or fish-
ing area".

Sec. 10. of the Resources version, sec. 9 of the Fischer
version, and sec. 6 of the Halford version all add a new
definition at AS 16.05.940(28). The three versions are
identical, except that the Resources version uses the term
"personal use fishing"; the Fischer and Halford versions use
the term "resident net fishing".

Sec. 11. of the Resources version, sec. 10 of the Fischer
version, and sec. 7 of the Halford version all provide for
an immediate effective date.

EHHtojb
J14/113
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LEGISLATIVE AFFAIRS AGENCY-

MEMORANDUM May 9, 1985

SUBJECT: Sectional analysis of a draft bill entitled
"An Act relating to fishing and hunting."

T0: Senator Mitchell Abood
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein
Legislative Counsel

Section 1 amends AS 16.05.251(b), which establishes the sub-
sistence fishing priority and requires the Board of
Fisheries to adopt subsistence fishing regulations. This
bill section would allow the board to provide for the
issuance of and set fees for subsistence fishing licenses
and would make the adoption of subsistence regulations dis-
cretionary, rather than mandatory. Only those subsistence
uses specified in statute or regulation would be allowed.
The board would be allowed to determine allocations and reg-
ulate seasons, catch limits, methods and means of taking,~
quotas, etc. Fish taken by a subsistence licensee®s depen-
dents, as well as by the licensee, would be counted toward
the catch limit established by the board. This bill section
deletes the ANILCA or '"second-tier"™ criteria for distin-
guishing among subsistence users.

Sec. 2 amends AS 16.05.255(b), which establishes the subsis-
tence hunting priority and requires the Board of Game to
adopt subsistence hunting regulations. This bill section
does to subsistence hunting precisely what section 1 does to
subsistence fishing.

Sec. 3 amends the definition of 'subsistence fishing” to
allow the use of hook and line, and rod and reel gear. It
also limits subsistence fishing statutorily to state resi-
dents, Subsistence hunting is already limited to residents
by statute at AS 16.05.257.

Sec. 4 establishes a system for licensing subsistence fish-
ermen and hunters and their dependents. Proposed
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AS 16.05.258(a) requires the boards of fisheries and game to
provide for the issuance of three types of subsistence
licenses: Tfishing, hunting, and combination. Subsection
(b) provides that an applicant for a subsistence license
must be a state resident 16 years of age or older; has to
claim as dependents all those living in the applicant”s
household and also all those who depend on the applicant to
provide fish or game, which constitutes a minimum part of
the dependent®s diet; cannot be claimed as a dependent by
another applicant; must prove that the applicant and all of
the applicant®s dependents rely on subsistence-caught fish
or game for their diet and don"t have access to alternative
food resources for any of four reasons; and must notify
everyone claimed as a dependent that they cannot apply for a
subsistence license.

Subsection (¢) establishes new "second-tier'™ criteria for
distinguishing among subsistence users. IT a shortage of
fish or game necessitated i1t, the Department of Fish and
Game could require that subsistence license applicants also
meet maximum income requirements set jointly by the boards
of fisheries and game. Subsection (d) requires the boards
to establish income limits for subsistence license appli-
cants, based on the cost of living In the applicant®s home
community or area. Subsection (e) requires applicants to
use forms provided by the department.

Subsection (f) prohibits a person from holding both a sub-
sistence license and a sport or commercial or guiding
license for taking the same kind of resource. The sub-
section also applies to dependents of the license holder.
E.g.: a person could not hold both a limited entry permit
and a subsistence fishing permit, but could hold a limited
entry permit and a sport hunting license. Likewise, a
person could not obtain a subsistence fishing license"if
someone the person claims as a dependent holds a sport or
commercial fTishing license or permit. Subsection (Q)
prohibits a person from subsistence fishing or hunting
unless the person has a current subsistence license 1In
possession or is a dependent hunting or fishing with the
license holder. Subsection (h) makes subsistence licenses
nontransferable.

Proposed AS 16.05.259(a) provides for expiration of subsis- *
tence licenses five years after issuance. Subsection (b)’
requires annual validation of subsistence licenses by a fish
and game employee or agent to assure that license holders



continue to meet qualifications for the license. Subsection
(©) requires the department to revoke all subsistence
licenses of a person who is convicted of a fish or game .
violation, who makes a false statement on a subsistence
license applications, who holds two or more licenses imper-
missibly, or who alter or lends a subsistence license. Sub-
section (d) makes persons whose licenses are subject to
revokation under subsection (c), and persons convicted of
subsistence fishing or hunting without a license, ineligible
to apply for a subsistence license, with length of the the
period of ineligibility varying with the number of con-
victions.

Sec. 5 makes it a class B misdemeanor to hold two licenses
impermissibly, to subsistence fish or hunt without a
license, or to alter or lend a subsistence license.

Sec. 6 excludes subsistence hunting from the provisions of
AS 16.05.330 - 16.05.430, which currently govern sport fish-

ing, hunting, and trapping.

EHH:ojb
J15/002



*Section 4. AS 16.05.251 (b) is repealed and reenacted to read:

W henever it is necessary to restrict the taking of a fish stock to

assure the maintenance of such stock on a sustained yield basis, the

reasonable opportunity for the taking of such stock by Alaska residents

for personal and family consumption, shall be a priority wuse of the

harvestable surplus of such stock. To implement this priority, the

Board of Fisheries shall establish a mandatory allocation that ensures

all Alaskan residents a reasonable opportunity for sport or personal use
fishing in all established sport and personal use fisheries, and shall
adopt regulations authorizing such taking in accordance with the
Administrative Procedure Act (AS 44.62), wunless such regulations will
jeopardize or interfere with the maintenance of a fish stock on a
sustained vyield basis or with the continuance of subsistence. The

harvestable surplus of fish stocks above this mandatory allocation shall

allocated among uses by the board as found appropriate. Takings

authorized pursuant to this subsection shall be subject to reasonable

regulations as to seasons, catch limits, and methods and means.



MEMORANDUM State of Alaska

T0: Jim Ayers, Deputy Commissioner DATE: April 30, 1985

Department of Fish and Game
FILE NO: 366-375-85

TELEPHONE NO 465-3600

from: Norman C. Gorsuch SUBJECT: Draft senate
Attorney General subsistence bill
L-1s

By: Larri Irene Spengler
Assistant Attorney General
Department of Law

You asked me to examine the definition of ''subsistence
uses" 1In a draft senate bill. That bill defines ''subsistence
uses" to mean the

"customary, traditional and cost effective taking
and use by Alaska residents in rural areas of
[fish and game for certain purposes]. Wild and
renewable resources taken for subsistence must be
used In the same area In which they are taken.

A definition of "rural area" i1s also iIncluded.

This definition of '"subsistence uses'™ raises several
legal problems, which 1 will outline briefly below, as you
requested.

1. ANILCA problems.

a. The definition would potentially allow all
Alaskans to harvest resources for subsistence, and tha:: 1s
inconsistent with the requirement in ANILCA that subsistence uses
be limited to rural Alaska residents. This was recently empha-
sized strongly iIn the April 18, 1985 letter from William Horn,
Deputy Undersecretary, Department of the Interior, to Representa-
tive Peter Goll.

b. ANILCA requires i1mplementation on a community
or area basis, and this definition hinges on individuals -- where
they ultimately use the fish or game.

c. ANILCA does not contain the restriction "cost
effective” as a part of the definition of "'subsistence uses'. It
is not clear what 1is 1iIntended by that adjective, and 1If it
precluded customary and traditional harvests which would other-
wise be permissible under federal law.

2. Ecual protection problems. Thii. definition would
give campers a priority over otner personal use or sport
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fishermen or sport hunters, which could result iIn equal pro-
tection problems.

a. The Dbill establishes a class of persons
eligible for subsistence hunting and Tfishing made up of any
Alaska resident who goes to a "rural area, takes fish or game,
and uses it there.

b. Equal protection prohibits treating individ-
uals similarly situated with respect to the subject matter of a
statute or regulation differently.

C. It 1s hard to see how long term campers are
similarly situated to residents living iIn rural communities or
areas.(Please see my April 24, 1985 Iletter to Representative
John Sund which concludes that equal protection would not be
violated by i1dentifying subsistence uses as uses by rural Alaska
residents.)

d. People from outside of the rural area iIn which
the hunting or fishing occurs may very well be situated sitr larly
to each other, and whether or not they stay iIn the area long
enough to consume the resource harvested may not be a difference
relevant for equal protection purposes.

3. Enforcement problems. Enforcement will be extreme-
ly difficult, since whether subsistence fishing or personal use
fishing regulations apply to an individual 1is dependent on where
the individual intends to make use of the fish caught. Likewise,
whether sport or subsistence hunting regulations apply depends on
where the individual intends to use the game taken. This will
probably make enforcement quite confusing.

IT you have any fTurther questions, please do not
hesitate to call.

LIS:rn
Attachment

cc: Dennis Kelso
Steve Behnke



Sec. 3 AS 16.05.251 (b) is repealed and reenacted to read:

(b) The Board of Fisheries shall allocate harvestable
surpluses of fish stocks in a manner that ensures Alaska
residents are afforded a reasonable opportunity for sport -and
personal use fishing, and shall adopt regulations authorizing
these types of takings in accordance with the Administrative
Procedures Act (AS 44.62), unless the regulations w ill
jeopardize or interfere with the maintenance of a fish stock
on a sustained-yield basis or with the continuance of
subsistence uses. Takings authorized wunder this subsection are
subject uo reasonable regulation of seasons, catch [lim its, and
methods and means.

Letter of Intent

The Legislature recognizes that personal use of fish and
wildlife is a valuable part of Alaskan life . Although sport,
commercial and personal use hunting or fishing are not
afforded a statutory priority over each other, the boards must
establish allocations that ensure all Alaskans have a
reasonable opportunity for sport or personal use fishing or
hunting, unless such regulations would jeopardize or interfere
with the maintainance of a fish stock or game population or e
with the continuance of subsistence. The allocation process
shall be designed to ensure that these wuser groups are treated
fairly overall.
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SPORT FISHING IN COOK INLET

Sport fishing opportunities in the state are becoming intensely
popular with both residents and non-residents actively pursuing
this hobby. The facts and figures presented below are presented
in the 1983 Statewide Sport Fish Harvest Survey. A1l figures
represent record highs and reflect an increase of 6% in anglers
and 7% increase in angler days over '1982 . 1984 figures are
presently unavailable but reflect a similar inc™~ase over 1983,

STATEWIDE FISHING PRESSURE

© 309,998 anglers fished statewide

0 72% resident - 28% non-resident

0 1,732,528 angler days were fished in 1983
RECREATION IN UPPER COOK INLET IS BIG BUSINESS

0 A total of 948,330 angler days (55% of state total) was spent
fishing in Upper Cook Inlet in 1983 (Kenai and Susitna)

0 20% of the Cook Inlet anglers are non-resident; 80% are
residents. The statewide average is 28% non-resident conse-
quently this fishery supports a strong resident use pattern.

° We estimate well over 100 m illion dollars a year are spent by
the angling public in pursuit of fishing in Upper Cook Inlet.

0 The Southcentra.l Economic Survey is designed to provide
revenue projections that w ill estimate the contribution of
sport fishing to local and regional economies.

° Fisheries are almost totally lim ited to existing roads
creates very intensive fisheries.

0 Excellent opportunity to provide a long-term permanent land
and water base for the greatly expanding recreational public.

KENAI PENINSULA

0 The Kenai Peninsu -~oports the largest sport fishery in the
state with 34% of t statewide effort located here. (592,846
angler days)

° The Russian River sockeye fishery generates a tremendous
interest on the part of sport anglers with 35,018 angler days
fished.

° The Kenai River alone had 229,228 angler days of use represent-
ing 13% of the statewide total.

° The trophy king salmon fishery in the Kenai River is by far
the most popular in the state. Kings weighing 80 pounds or
more are harvested each year.
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SPORT FISHING IN COOK INLET (Continued)

SUSITNA, LITTLE SUSITNA AND KNIK FISHERIES

o

These fisheries collectively provide 280,512 angler days of
fishing opportunities.

The Susitna drainage offers a largely untapped §j fish
resource north of Anchorage as access is limited to the road
system .

Even with very [limited access to westside Susitna tributaries
the following streams provided excellent sport fish opportuni-
ties (all westside systems provide 74,652 angler days of
opportunity).

Deshka 23,174 angler days
Alexander 9,425 angler days
Lake Creek 14,749 angler days
Talachulitna 4,566 angler days
Willow Creek access w ill greatly enhance the public's ability

to get to these fisheries.

The Little Susitna River is the fastest growing fishery in the
state with over 35,000 angler days of effort. Camping develop-
ment, parking and launch ramps slow this fishery's growth.
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MEMORANDUM State of Alaska

to:

from:

Ron Jolin, Chairman oate; March 15, 1985
Joint Boards of Fish and Game
FILE NO:

TELEPHONE NO: 465-4100

Don W. Collinsworth subject. Management Issues
Cecmnissionet Arising Frcm the
Department of Fish and Game Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the
Madison decision's implications for fish and wildlife management. This
memorandum uses the Cook Inlet, Naknek Paver, and Copper River fisheries
as examples, but Madison also affects existing Board of Fisheries
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same
way the Board of Fisheries has, Department of Law has said that the Game
Board may be unable to continue providing permit hunts restricted to
particular cannunities unless guided hunting and hunting by non-residents
have already been eliminated. Further the legal analysis concludes that
Madison may require the Game Board to discontinue non-state-resident and
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze
Madison impacts and more information will be developed. However, this
memorandum is intended to alert you to sane of the anticipated area
Impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that
within the last 20-30 years, almost every part of Cook Inlet, including
Knik Arm and Tumagain Arm, has been open to subsistence set-net fishing
for salmon (Braund, 1980). The open season for fishing varied frem
location to location, as well as through time, but included the period
May through September. Until 1978, 50 fathoms of net could be used in
many areas. Species harvested in these set-net fisheries included
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons
were gradually restricted until only small areas remained open for very
short periods with limited gear. Since 1980, subsistence fisheries have
heen authorized in very limited areas for residents of Tyonek, English
Bay, and Port Graham only.

The impau.s of the Madison decision on existing Ccok Inlet fisheries
depend on how many people decide to participate, <ind where and when they
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fish, which nakes it difficult for us to precisely assess immediate or
long term effects. At a minimum, however, we would expect to see an
increase in the gill net harvest of west side and Susitna River king
salmon, since any Alaskan w ill be able to participate in the Tyonek
district subsistence king fishery. This fishery begins in May, and has
lim its of 70 kings per household. Presently, this fishery is restricted
to persons domiciled in Tyonek, and on average, 2,000 kings have been
harvested annually.

It is impossit.e to predict how much new effort would occur, but any
significant iicrease in this fishery" wv;..[l require compensating
reductions in the expanding sport fishery of the Susitna drainage.
This, of course, would mean reductions in seasons, bag limits, or even
closures of certain areas to fishing if the subsistence harvest grows
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed
in the late 1970s, and which have been closed since 1980, may have to be
reopened to all Alaskans. This would include set net fisheries on king,

sockeye, and coho stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the fccus of major
allocation conflicts between sport and commercial users, will now have
tj be shared with another user group, which will have a priority.

Additional harvest restrictions on sport and commercial fisheries in
Cook Inlet may have to be imposed either before the fishing season or
in-season as we determine whether escapements are being achieved.

Because of recent regulatory’ constraints, past harvests are a poor
indicator of the potential demand for subsistence fishing in Ccok Inlet.
Further, recorded harvests probably underestimate the actual historical
subsistence harvest due to inadequate catch reporting systems. |If
accessible beach areas are opened to net fishing, we would expect a
substantial interest, similar to that in the Copper River dip net
fishery/. One indicator of this demand is the fact that participation in
the Cool: Inlet subsistence fishery increased frcm less than 100 people
to more than 1,300 between 1977 and 1980, before the Board adopted the
regulations restricting subsistence use. An additional indicator of
demand are the requests the Fisheries Eoard has received frcm people
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to
authorize subsistence fishing wherever it has occurred in Ccok Inlet,
Tumagain Arm, and Knik Arm, throughout: the summer, by any Alaskan. The
Madison decision clearly states that sport and commercial uses must be
eliminated before subsistence uses can be restricted. Therefore, it
seems unlikely that the Board or department cculd impose subsistence
harvest limits or quotas to ensure that commercial and sport uses could
continue.

In summary.', we see major demands being imposed upon the department for
in-season monitoring and management of all harvests to ensure adequate
escapements in Cook Inlet. We also see the potential for confusion and
controversy over Cook Inlet salmon management escalating and making it
mere complex.
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NAKNEK RIVER SALMON

The Naknek Fiver is currently ope: to subsistence fishing cnly by
residents of the Naknek and Kvichak river drainages. This regulation
was adopted in 1981 because of concern about growth in the Naknek
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1980,
participation and king harvests in the Naknek subsistence fishers'l
doubled as more people learned about the fishery and came to the
Naknek-King Salmon area to take part in it.

The Board, locax residents, and sport fishermen all became concerned
that this grossing harvest v/as beginnina to affect the allocation of the
Naknek River's limited king salmon stocks. By restricting the fishery
to local residents, the Beard of Fisheries was able to allow continued
development of the Naknek sport fisher/ on kings, which has become
increasingly significant to guides and transportation services. By
creating a personal use sockeye fishery on the Naknek, the Eoard was
able to accommodate non-local fishing demand and shift it to more
abundant species,

The Nadison decision appears to open the Naknek net subsistence fishery
again to ail residents of the state. If significant effort occurs, it
seems quite likely that restrictions w ill have to be Imposed on the
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WIIXIAM SOUND SALMON

Historically, Copper River sockeye have heen harvested by commercial
fishermen in Prince William Sound, residents of tile Copper Basin and
other interior communities, as well as Fairbanks and Anchorage
residents. With population growth and increased publicity, the Chitina
dip net fishery grew dramatically; harvests more than tripled frcm 1980
to 1983. Additionally, many urban dip net fishermen preferred to fish
the early portion of the Copper River run, which posed potentially
severe management problems for early run sockeye. About 50 percent of
the Copper River run passes through the commercial fishery district in
the first two to three weeks of the season, which means any management
decisions to restrict the fishery must be made on very shcrt notice.

As subsistence harvests increased in the 1970s, the board began

restricting fishwheel and dip net harvests in the Copper Fiver. In
1984, the beard examined subsistence dip net and fishwheel fisheries in
the Copper Fiver. It authorized subsistence fishing for Copper Easin
residents. Harvest by the subsistence fishery was predicted to be

approximately 20,000 salmon and individual bag limits could go as high
as 500. The board then established a personal use fishery for people
who did not reside in the communities identified, as having subsistence
uses. The personal wuse fisher;/ had bag limits c¢f 15 salmon for
individuals and 30 for households. The total catch was limited to
60,000 sockeye plus twenty-five percent of any excess escapement. The
in-river sport fisher/ v/as predicted to harvest approximately 5,000
scckeye and the Prince William Sound commercial drift gill net fishery
v/ias managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting
harvest levels f. > Copper River fishwheel and dip net fishery, due
to uncertainty abc. o/ many people v/ill participate* and hrn many fish
they will take. Aduu._ mal management problems are posed bv the timing
of the sockeye run and the heavy dip net harvest, which occurs on the
early part of the run. These considerations seem to reouire more
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arisina frcm
the Madison decision. Regulation specialists for Commercial Fisheries
and Gams Divisions are presently identifying the specific regulatory
options which ths Boards could address for the upcoming season.
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Suggested Attendees
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Governor Sheffield and appropriate staff
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1. Don U. Collinsv7orth, Commissioner
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1. Norman Gorsuch, Attorney General
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Issue Summary

For several years, the Boards of Fisheries and Game
have i1mplemented the state subsistence law iIn a way
which protected fishing and hunting by rural Alaskans.

At the same tink the boards provided reasonably for
other uses, sue. as personal use net fishing by non-
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi-
fied as complying with the federal' subsistence law,
ANILCA.
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On February 22, 1935, che Alaska Supreme Court declarec
Chan the boards Lacked statutory authority for che reg-
ulatory approach used iIn 1mplementing the subsistence
la/. tladiscn v. alaska Department of Fish ana Game,n
lie. TAiin ‘ .

Hadison means that ail Alaskans may participate in sub-
sistence uses, and that those uses cannot be restricted
until sport and commercial fishing, and non-resident
hunting and big game guiding are eliminated.

Example: The Prince William Sound commercial
fishery may need to be restricted or even closed
iIT necessary to accommodate the dip net fishery in
the Cupper River.

example: The Henail River and Susitna drainage
sport fisheries may neea to be restricted or even
closed i1f ™subsistence fTishing” by gill net must
be allowed in large areas of Cook Inlet closed in
recent years.

IT the boards cannot protect Tfishing and hunting by
rural Alaska residents under the state statutes, non-
compliance with ANILCA could mandate some federal ac-
tion .
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IIl. Necessity for Governor®s Brisling

A decision 1i1s required from the Governor on whecher che
scare should proceec under one scacuces as interpreted by che
court 1ir. 1lacison. or whether an amenemenc Co che scace scacuces
should be sought co recum che regulatory authority che boards

exercised before chis court decision.

LvV. Background

?re-"ladison: The scare’s position on che Alaska scacu-
cory ana regulatory framework before chis ccurr deci-
sion was:

The legislature iIn 1973 iIntended co protect fish-
ing and hunting by individuals who reside in rural
areas and communities i:i which che taking of fish
stocks and game populations for personal ana fam-
i1ly consumption is a significant pare of cne local

economy.

The eight criteria developed by che joint boards
correctly .identified subsistence uses iIn rural
areas and communities.

3. Fishing by nec for personal use by people from
ocher areas of che state could be accommodated
through Che personal use fishing category estab-
lishea by Che Board of Fisheries in fegulation.

Personal use fTishing did not have a priority over
sport fishing ana commercial fishing.
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[lao.ison. The court held with regard <co <che statutory
ana regulator*-/ framework in Alaska:

The legislature in 1973 did noc intend that sub-
sistence wuses were tc be limited to hunting and
fishing by rural niaska residents.

The legislature in 1973 aid not intend subsistence
uses to be identified in terms c¢f the wuses of an
area or community,

Conversely, the legislature m 1978 did not intend
a "grandfather"™ rights, limited entry-type system
to control eligibility for subsistence.

4. The legislature in 1978 intended that subsistence
uses could be restricted only if it is necessary
for sustained vyield purposes and if non-subsis-

tence uses -- sport and commercial fishing, and by
analogy, non-state-resident and trophy hunting?*,
and big game guiding -- have already been elim -
inated .

If a situation requires restriction of subsistence

uses, distinctions among subsistence users w ill be
based on the three criteria contained in the stat-
ute: customary and direct dependence on the re-
source, local residency, and availability of al-

ternative resources.
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;zeitvsnc raws

A. State law: Because the court ruled on statutory eon-
true tier, and legislative intent alone. wiihout reach-
I*T ary constitution*... issues, tne legislature nay

un this issue.

jecerai lav/:

The Alaska national Interest Lanas Conservation
Act allows the state to continue exercising its
traditional management prerogatives on all land

and water in Alaska if the state in a law of gen-
eral applicability provides, among other thingo
i..e cerinition or suosistence uses ccntamea m

i-i.J.LCA,
7i, riyy

b. It is unclear precisely what federal manage-
ment would entail, but it has been arguea
that all navigable waters would be included,

and that possibly some state lands would be
included if migratory species were involved.

The Ilarine Hammal Protection Act also requires
that if the state is to resume management, state
law must define subsistence uses as uses of fish
and game by rural Alaska residents.
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V1. Alternatives
A Implement the <current statutes as interpreted by the

court. Consequences:

ATl hunting and all net fishing for personal use
by all Alaskans is now defined as ™"subsistence
uses,” which must be authorised unless <che re-
source w ill be harmed, and which must be giver, a

priority over sport and commercial uses.

2. As participation increases ir. a subsistence fish -
ery, sport and commercial fishing must be closed
before subsistence rishing can be restricted.
(For example, theoretically che Prince W illiam
Sound commercial fishery cculd be <closed because
¢f an increase ir. "subsistence fishing™ in che
Copper River)

3. Sim ilarly, all commercial big game guiding and all
non-state-resident and trophy hunting would have
co be eliminated before subsistence hunting by
Alaska residents could be restricted.

A, Subsistence fishing would probably have to be au-
thorized any place in the state where it haa been
authorized in the past, unless the resource would
he harmed. (For example, Madison cculd require,
areas in Cook Inlet closed to suDsister.ee fishing
for years to reopen, possibly affecting the Kenai
River and Susitna drainage sport fisheries.)
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Consequences:

By inserting the words "rural Alaska residents"”
into the definition of subsistence uses, the scope
of uses qualifying for the protection and priority

of the subsistence law would be narrowed.

residents"
compli-

Alaska
uses,

"rural
subsistence
assured.
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tected, without giving these uses a
sport and commercial fishing.
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TELEPHONE NO:
FROM:  Norman C. Gorsuch SUBJECT:  Relative resource
Attorney General shortage activating
Li b the priority in the
By: Larri I. Soengler subsistence law
Assistant Attorney General
Natural Resources-Anchorage
During the meeting of the Joint Boards of Fisheries and
Game which began in Anchorage on November 30, 1982, several beard
members requested clarification regarding how and when a priority
applies under the subsistence law. Under AS 16.05.251(b) and
255(h), the priority becomes active only when a relative
resource shortage occurs, caused, for example, by increase in
competition or decrease in harvestable surplus. The following
diagram might aid in applying the subsistence law.
Relative abundance Board action Priority status
of resource
1. No shortage* Regulations allowahble Subsistence uses
(for example, setting must he allowed,
areas and seasons) but priority
inactive; ocher
uses may be
allowed
2. Shortage* Restrictions necessary Subsistence uses
must be allowed,
with a priority
over other uses
which are
allowed
3. Greater Further restrictions Only subsistence
Shortage- necessary uses are
allowed, with
priority distin-
gui:ueig among
subsj..- ‘e
users.

02-001A IR«v. 10/791
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4. Critical Total closure No uses may be
Shortage* necessary allowed

* Shortage means relative resource shortage, when restrictions
on non-subsistence uses must be imposed because harvest
competition among user groups or decline in numbers of fish or
game would jeopardize sustained yield of the resource or
subsistence uses of the resource.

The diagram is based wupon the first sentence of AS
16.05.251(b) and 255(h):

The 3oard . . . shall adopt regulations

permitting . . . subsistence uses unless

such regulations w ill jeopardize . . . the

sustained yield.

Part 1 of the diagram reflects that when there is no
relative shortage c¢f fish or game, the boards are reouired by
these statutes to allow opportunities for subsistence uses and
may under AS 16.05.251(a) and .255(a) allow opportunities for
non-subsistence uses. Subsistence wuses are identified by the
eight criteria which the boards established in 5 AAC 99.010(b).
In a non-shortage situation the priority is not active wunder
state law, nor under the federal Alaska National Interest Lands
Conservation Act, Title VIII (ANILCA). The ANILCA provision,
which parallels AS 16.05.251(b) and. 255(b) is §804. Regarding
that provision, the Senate committee report states:

If a particular fish or wildlife population .
in a particular area is sufficient' to sustain a
harvest by all persons engaged in subsistence and
other uses, the implementation of restrictions on
taking set forth in this section need not be
imposed by the state rulemaking authority.

S.Rep.No. 413, 96th Cong., 1st Sess. 269 (1979).

As with other uses, regulation ¢f subsistence uses even
when there is no relative shortage 1is authorized. Regulations
should be structured to provide opportunities for customary and
traditional uses (for example, through the setting of areas and
seasons); unconstrained harvests were not contemplated by the
legislature. Indeed, regulation of subsistence uses on a case by
case basis has been and Is part of sound resource management, and
was expected by the legislature. For examole, the introduction
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to Alaska's subsistexice law, SLA 1970, Chapter 151, Section 1,
states chat beneficial use of Alaska's fish and game resources by

all state residents "should he carefully monitored ana
eregulated . . . The Board of Fisheries has adopted
regulations called "subsistence fishing regulations.” The Board
of Game has generally regulated subsistence uses without
designating the regulations as "subsistence regulations.” The
fact that subsistence wuses are to be allowed by the boards dees
not amount to a guarantee that each participant will achieve a
particular harvest. Rather, it is the opportunity to engage in
customary and traditional wuses which is assured, as long as
sustained yield of the resource is not thereby jeopardized. 5

AAC 99.0107(c).

Part 2 of the diagram is based udou the second sentenc..
of AS 16.05.251(b) and 255 (b):
Whenever it is necessary to restrict the taking
co assure che . . . sustained yield . . . or
the continuation of subsistence uses of such
resources, subsistence wuse shall be the priority
use.

If increase in competition or decrease in harvestahble
surplus result in a relative resource shortage, restriction of
some har/est opportunities may be necessary, and, if so, the
priority for subsistence uses comes into play. The boards can
use any of the many management options available <c¢co them in
imposing the needed restrictions on non-subsistence wuses and in
continuing to regulate subsistence wuses in a way that protects
the opportunity for subsistence harvests. For example,* seasons
could be altered, or the use of aircraft prohibited. Of course,
in extreme cases the option of precluding non-subsistence
harvests remains available.

Part 3 of the diagram is based upon the third sentence
of AS 16.05.251(b) and 255(b):

I[f further restriction is necessary, the board
shall establish restrictions and lim itations on

and priorities for these consumptive uses on the
basis of the following criteria:

(1) customary and direct dependence upon che
resource as the mainstay of onels'livelihood;

(2) local residency; and

(3) availability of alternative resources.
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A more serious resource shortage resulting from greater
increase in competition or decrease in harvestable surplus may

require still further restriction of harvest opportunities. | f
S0, subsistence uses w ill be the last to be precluded. At the
point that only subsistence uses remain, the criteria listed in

the statute would form a basis for distributing the allowable
harvest among subsistence users. This is the only point at which
the boards may make distinctions among users based upon their
individual characteristics, rather than distinguishing among uses
by examining the characteristics of those uses.

Part 4 of the diagram reflects the underlying constitu-
tional and statutory mandate that sustained yield "is always the

paramount concern. ‘'Alaska Constitution, Article VIII, Section 4;
AS 16.05.251 (b; and .255(h). [f the status of a fish or game
resource is such that maintenance of sustained yield vrequires
that all harvest cease, no use (including subsistence) may be
allowed.

We hope this diagram and explanation clarify that under
the subsistence law, the priority becomes active only in times ¢c¢f
relative resource shortage.

LIS/jm o
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RE: Attached b ill regarding the

taking of fish ana game for
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Attached ir, a till regarding the taking of fish and
game for subsistence and personal use. It was requested in or-
der to return to the Boards of Fisheries ar.d Came the regulatory
authority they had exercised before l.ndison v. Air.ska Department
¢cf Fish ar.d Game. Supreme Court Cpin. I'c-. A91Il (Alaska, Febru-
Ci>;  a* 9b5)

This bill would allow the boards tc continue imple-
menting the Jlaw as they had before Madison. by (1) specifying
that subsistence uses are customary and traditional uses c¢f fish
and game by rural Alaska residents, and (1) statutorily estab-
lishing personal use fishing as a means for the Board of Fisher-
ies tc provide access to fish by nets or other means for person-
al use for Alaskans throughout the state. The combination of
these two amendments would return fish and game regulatory au-
thority to its pre-Madison status.

A craft transmittal letter 's the legislature, ex-
plaining the b ill in more detail, is also attached.

NCGjL IS :dim
cc wl/enc.: Honorable Don Collinsworth

Commissioner

Department of Fish and Game
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Under che authority c¢f art. 111, sec. of the Alaska
Constitution, | an CransmitCir.g a b ill regarding the tak-
ing of fish and game for sucsistence and personal uses.
The purpose of this Db ill is tc amend AS 16 to delegate to
the Alaska Board ct Fisheries: and Alaska Bcarc. of Game the
same authority to regulate the taking of fish stocks and
game populations that the boards exercised before the re-
cent decision of the Alaska Supreme Court in Madison v.
Alaska Department of Fish and G~ma. Supreme Court Opin.

Ko. 2911 (February 22, 1985).

The b ill does so in two ways. First, the b ill would amend
AS 16.05.940(23) to lim it the identification of "subsis-
tence uses" c¢f fish stocks and game populations co hunting
and fishing for personal and family consumption and relat-
ed uses by residents of rural communities or rural areas,
where the taking of fish and game for such uses is a sig-
nificant part of the -economy of the community c¢r area.
This <change recognizes that in rural Alaska the taking of
fish and w ildlife is essential to the health, safety, and
m general welfare or Alaskans domiciled in many of the rural
communities and rural areas of our state and to the econ-
omy or the community or area in which they reside. As the
Alaska Department or Fish and Game has determined from its

research on this subject:



Alaska is characterised by a diversity ¢f
sccioaccr.cnic systems anc patterns c¢: re-
source use. Is eea:s clear that the
economic ar.c social stability os tsary ccn-
itur.itias caper.c user, access to ard usili-
taticr. of renewable fish era wildlife re-
sources. Disruptions of the relationships
hetween the ccoccur.icy ar.c. the resource br.se
itav affect the viability of these wavs of
life .

Alaska Departteent c¢f Fish ar.d Game. Division of Subsis-
tence, Resource Use arc Scciceccr.oric Systems: Case Stud-
ies or Fishinc arc Huntor.a ir. .-.Ir.ck-r Communities , techni-

cal paper Mo. c¢l, 271 (1983).

%
Second, che bill would establish a statutory definiticr. cf
the term "personal use fishing" fproposec AS 16.05.-
94U(28)). The Alaska Fcarc ct Fisheries has aireacy es-
tablished this category by regulation. This catescry of

harvest, though net subsistence sishins, is ir.Dortar.t to
Alaska residents. After the board has identified the
"subsistence wuses," if any, of particular fish stocks,
AS 16.05.940(28) and the amer.dr.ent tc AS 16.05.251 (a)(6)
and addition of AS 16.05.251 (a) (12.), in sec. 2 of the
bill, would authorise the beard <co adopt regulations
allocating access to those stocks for the purposes of
personal use, sport, and commercial fishing in a fair ar.c
reasonahble manner consistent with its constitutional

responsibility to adopt regulations tc use, ceveloo, and



conserve fish stocks for the maximum benefit of all
Alaskans.
*

As previously mentioned, this legislation is intended only
to provide the boards the same regulatory authority which
they exercised before Madison v. Alaska Department c¢f fish
and Game. Consequently, [ urge your expeditious conside-
ration of this bill, since its enactment is essential to
provide the boaras sufficient regulatory flexibility to

ensure that Alaskans are provided fair ar.d reasonable

access to our fish stocks and game populations. Enactment
w ill also ensure that the State of .eiaska remains in com-
pliance with the provisions c¢f Title VIII of the Alaska
national Interest Lanas Conservation Act ar.d, consequent-
ly, retains full authority tc regulate the taking c¢f fish
and game on all land ana in ail water of the state.

Sincerely,

3ill Sheffield

Governor
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Introduced: 3/13/85

3 (7 - (1 <c-35

Referred: State Affairs, Resources,
Judiciary and Finance
In ~> ~ e 5 &l
BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR
SENATE BILL-NO. 231 (/f o/ll .ZSSJ

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For ~n ect entitled: "An Act relating to the taking of fish and game for
subsistence and personal use; and providing for an
effective date.”
BE |ITENA EDBY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. FINDINGS. The legislature finds that
(1) the taking of fish stocks and game populations for
personal and family consumption and related uses is essential to the
health, safety, and general welfare of Alaskans domiciled in rural
communities or rural areas in which the taking of fish and game for
such uses is a significant part of the economy of the community or
area; and
(2) the taking of fish stocks and game populations for

personal, sport, and commercial uses is also of economic and recre-

ational importance to Alaskans who reside anywhere in the state.

* Sec. L. AS 16.05.251(a) is amended to read:

(a) The Board o" Fisheries may adopt regulations it considers

advisable in accordance with the Administrative Procedure Act (AS 44.-

62) for

(1) setting apart fish reserve areas, refuges and sanctu-

aries in the waters of the state ever which it has jurisdiction,

subject to the approval of the legislature;
(2) establishing open and closed seasons and areas for

taking of fish;

the

(3) setting quotas, bag limits, harvest levels, and sex and

-1- SB 231



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

size limitations on the taking of fish;

(4) establishing the means and methods employed in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use fish, or predators or other categories essential for regulatory
purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition amorg fish in the state, exercis-
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses-
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of
harvest for aquatic plants;

(11) establishing the times and dates during which the
issuance of fishing licenses, permits and registrations and the trans-
fer of permits and registrations between registration areas is al-
lowed; however, this paragraph does not apply to permits issued or
transferred under AS 16.43"

(12) personal use fishing.

Sec. 3. AS 16.05.940(23) is amended to read:

(23) ‘"subsistence uses" means the customary and traditional

uses bv rural [IN] Alaska residents of wild, renewable resources for

direct personal or family consumption as food, shelter, fuel,
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clothing, tools, ortransportation, for the making and selling of
handicrai. articles out of nonedible by-products of fish and wildlife
resources taken for personal or family consumption, and for the cus-
tomary trade, barter, or sharing for personal or family consumption;
for the purposes of this paragraph, "family" means all persons related
by blood, marriage,or adoption, and any person living within the
household on a permanent basis;
Sec. 4. AS 16.05.940 is amended by adding a new paragraph to read:
(28) "personal use fi'shing" means the taking, fishing for,
or possession of finfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, long line, or other similar means
defined by the Board of Fisheries-

Sec. 5. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-3- SB 231



NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested
to bring typographical or other formal errors to the
attention of the Clerk of the Appellate Courts, 303 K Street
Anchorage, Alaska 99501, in order that corrections may be
made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

GENE MADISON, LUCY CASEY, KEN McGAHAN
SR., ANDY JOHNSON, MARGIE KIVI, J. W.

WARE, DICK FRANCIS, DON GROLESKE, KEN File Nos. 6824/
JORDON and SHIRLEY DEVAULT, 7181
Appellants
v OPINITON

ALASKA DEPARTMENT OF FISH AND GAME
and ALASKA BOARD OF FISHERIES,

Appellees
and
THE ALASKA FEDERATION OF NATIVES
Intervenor
ALASKA DEPARTMENT OF FISH AND GAME,
RONALD SKOOG, ALASKA BOARD OF FISHERIES File No. 7410
Appellants
v
LOUIS GJOSUND, DORA MULCH, and KACHEMAK

BAY SUBSISTENCY GROUP, INC.

[No. 2911 - February 22,
Cross-Appellees

1985



Appeal from the Superior Court of the State
of Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judge, and
Third Judicial District, Homer, Paul B.
Jones, Judge.

Appearances: Martin Friedman, homer, Arthur
Robinson, Soldotna, for
Appellants/Cross-Appellees. Larri- Irene

Spengler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants. Donald C. Mitchell,
Anchorage, Tfor Intervenor/Amicus Curiae.

Before: Rabinowitz, Chief Justice, Bur.’.e,
Matthews, Compton and Moore, Justices.

MOORE, Justice.

This case arises as a consolidated appeal of two
cases. It concerns the validity of a Board of Fisheries”
(hereafter board) regulation designed to identify eligibil-
ity for subsistence Tfishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two
groups of Alaskan residents who [live along the Kenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madison
and Gjosund because their use of salmon did not meet the
board"s regulatory definition of subsistence. Both Madison
and Gjosund challenged the regulation as exceeding the scope
of the state"s subsistence law. In both cases, the trial

courts upheld the regulation as consistent with the
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statutory grant of authority. We hold the regulation
invalid since it is inconsistent with AS 16.05.251(b), AS
16.05.940(22) and AS 16.05.940(23) and contrary to the

legislature's intent in enacting the 1978 subsistence lav/.

l. SUMMARY OF FACTS

Records indicate that subsistence fishing in Cook
Inlet was minimal through the mid-1970s.~ However, a core
group of residents of each Cook Inlet community has tra-
ditionally fished for Cook Inlet salmon for subsistence.
Participation in the subsistence salmon fishery is most vis-
ible in the smaller, more isolated villages, where the sub-
sistence group represents a larger percentage of the popu-
lation.

In 1977 the board established a comprehensive man-
agement policy for Cook Inlet, 5 AAC 21.363, which
essentially allocated specific salmon stocks to sports
fishermen and commercial fishermen on the basis of seasonal

fish movements. See Kenai Peninsula Fisherman's CooDerative

1. From 1971 to 1977, the average number
subsistence permits issued annually for the Upper Cook Inlet
was 87 and the average catch was 405 salmon. Commercial
harvest averaged about two m illion fish per year. Hov/ever,

this statistical data does not necessarily reveal the total
subsistence use since many people did not obtain permits and
some commercially caught salmon were used for subsistence.

of



Ass'n v. State, 628 P.2d 897 (Alaska 1981). Although the
policy did not jpecifically refer to subsistence wuses of
salmon in  Ccok Inlet, it had a substantial impact on
subsistence fishing. Commercial fishermen, accustomed to
taking subsistence silmon from their commercial catch,
instead obtained subsistence salmon fishing permits in order
to fish for their personal and family use after the commer-
cial season was over

Before 1978, subsistence fishing was defined in AS
16.05.9.40 (17) as fishing for "personal use and not for sale
or barter."2 In 1978, the Alaska State Legislature enacted
ch. 151 SLA 1978 (hereafter the 1978 subsistence law). Sub-
sistence fishing was redefined as fishing for "subsistence

3 . .
uses." Subsistence wuses were defined as "customary and

2. Section 4, c¢h. 131 SLA 1960:

"subsistence fishing": the taking, fishing
for or possession of fish, shellfish, or
other fishery resources for personal use and
not for sale or barter, with g ill net, seine,
fish wheel, long line, or other means as

defined by the Board.

3. AS 16.05.940(22), (formerly AS 16.05.940(17)),

states:
"subsistence fishing" means the taking,
fishing for, or possession of fish,
shellfish, or other fisheries resources for
subsistence wuses with gill net, seine, fish
wheel, long line, or other means defined by

(Footnote Continued)



traditional uses . . . for direct personal or TfTamily
consumption, and for the customary trade, barter or sharing.

AS 16.05.940(23).7 Furthermore, the legislation
required the hoard tc adopt regulations permitting
"subsistence wuses" of fish stocks, absent a showing that
this use would jeopardize the sustained yield principle. AS

16.05.251(b).""  Under AS 16.05.251(b), subsistence uses have

(Footnote Continued)

the Board of Fisheries.

4. AS 16.05.940(23), (formerly AS 16.05.940(26)),
states:

"subsistence wuses" means the customary and
traditional uses in Alaska o f wild,
renewable resources for direct personal or
family consumption as food, shelter, fuel,
clothing, tools, or transportation, for the
making and selling of handicraft articles
out of mnonedible by-products of fish and
wildIlife resources taken for personal or
family consumption, and for the customary
trade, barter or sharing for personal or
family consumption; for the purposes of this
paragraph, “family" means all persons
related by blood, marriage, or adoption, and
any person living within the household on a
permanent basis.

5. AS 16.05.251(b) states:

The Board of Fisheries shall adopt
regulations in accordance with the
Adm inistrative Procedure Act (AS 44.62)
permitting the taking of fish for
subsistence uses unless the hoard

(Footnote Continued)



priority over sport and commercial uses if the board finds
it necessary to restrict the taking of fish to assure the
maintenance of fish stocks or to assure the continuation of
subsistence uses. [f further restrictions are necessary
after, giving priority to all subsistence uses, the
legislature . established specific criteria to restrict
subsistence uses based on the subsistence user's customary
and direct dependence on the resource, local residency and

availability of alternative resources. I d. As a result,

(Footnote Continued)

determines, in accordance with the
Administrative Procedure Act, that
adoption 0f the regulations woill
jeopardize or interfere with the
maintenance of fish stocks on a
sustained-yield basis. Whenever it is

necessary to restrict the taking of fish
to assure the maintenance of fish stocks
on a sustained-yield basis, or to assure
the continuation of subsistence uses of
such resources, subsistence use shall be

the priority use. | f further
restriction is necessary, the board
shall establish restrictions and

lim itations on and priorities for these
consumptive uses on the basis of the
following criteria:

(1) customary and direct
dependence upon the resource as the
mainstay of one's livelihood;

(2) local residency; and

(3) availability of alternative
resources.



could no longer allocate for subsistence wuses

g
discretion pursuant to. AS 16.05.251(a).

6. AS 16.05.251(a) states:

The Board of Fisheries may adopt
regulations it considers advisable in-
accordance w ith the Administrative

Procedures Act (AS 44.62) for

(1) setting apart fish reserve areas,
refuges and sanctuaries in the waters of the
state over w hich it has jurisdiction,

subject to the approval of the legislature;

(2) * establishing open and <closed seasons
and areas for the taking of fish;

(3) setting oquotas and bag lim its on the
taking of fish;

(4) establishing the means and methods
employed in the pursuit, capture and
transport of fish;

(5) establishing marking and identification
requirements for means used in pursuit,
capture and transport of fish;

(6) classifying as commercial fish, sport
fish or predators or other categories
essential for regulatory purposes;

(7) engaging in biological research,
watershed and habitat improvement, fish
management, protection, propagation and
stocking;

(8) investigating and determining the
extent and effect of disease, predation, and
com petition among fish in the state,
gxercising control measures considered

necessary to the resources of the state;

(Footnote Continued)
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legislature mandated in AS 16.05.251(h) that the board
regulate for the protection of subsistence uses as the
priority use of fish and game.

The passage of the 1978 subsistence law, combined
with adoption of the board's 1977 management policy,
heightened public awareness of the state's subsistence

fishing provisions. This public interest resulted in a

(Footnote Continued)

(9) entering into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote fish
research, management, education and
information and to train persons for fish
management;

(10) prohibiting and regulating the live
capture, possession, ‘transport, or release
of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plants;

(12) establishing the times and dates during

which the issuance of fishing licenses,
permits and registrations and the transfer
of permits and registrations between

registration areas is allowed; however, this
paragraph does not apply to permits issued
or transferred under AS 16.43.

?7&L1



substantial increase in the demand for subsistence permits
and a corresponding increase in total catch.7 The board

responded to the permit increase by restricting subsistence

fishing; it limited areas open to subsistence fishing,
length of fishing periods and maximum Jlength of g ill nets.
Several lawsuits were filed, allof which resulted in

decisions unfavorable to the board.

In December 1980, the board held hearings to re-
spond to the 1978 subsistence law and received a
considerable amount oftestimony on subsistence uses in Cook
Inlet. The meeting resulted in the establishment of
characteristics for identification 0f "customary and

L g .
traditional uses"™ of Cook Inlet salmon. In addition, the

7. This chart reflects the trend in Upper Cook
Inlet:
Subsistence Use Commercial Harvest
Permits Issued Salmon Caught
1978 323 3,735 5,118,041
1979 1,161 9,923 1,923,229
1980 1,331 14,775 4,138,648

In 1980, household permits were issued instead of individual
permits.

8. W ith some modification, thes< characteristics
became the basis of 5 AAC 01.597, which states:

CHARACTERISTICS OF SUBSISTENCE FISHERIES.

(a) The Board of Fisheries finds that
certain customary and traditional practices

(Footnote Continued)



(Footnote

Continued)

and procedures associated with the
utilization of fish in the Cook Inlet Area
. can be used to identify subsistence wuses.
Based on testimony to the board, the

following characteristics are those that
should be evaluated in the identification of
subsistence fisheries:

(1) a long-term, stable, reliable

patternof wuse and dependency, excluding
interruption generated by outside
circumstances, e. g ., regulatory action or

fluctuations in resource abundance;

(2) a use pattern established by
an identified community, subcommunity or
group having preponderant concentrations of
persons showing past use;

(3) ause pattern associated with
specific stocks and seasons;

(4) a use pattern based on the
moste fficient andproductive gear and
economical use of time, energy and money,;

(5) a use pattern occurring in
reasonable geographic proxim ity to the
primary residence of the community, group or
individual;

(6) a use pattern occurring in
[ocations with easiest and most direct
access to the resources:

(7) a use pattern which includes
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

(8) a use pattern which includes
the intergenerational transmission of
activities and skills;

(Footnote Continued)
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characteristics .. . and apply [them] to communities,
subcommunities, groups and individuals who wish to continue
to' participate in an established customary and traditional
fishing effort in Cook Inlet."”

At its March 1981 meeting, the Dboard received
written testimony from the public about subsistence uses of
Cook Inlet salmon stock. Subsequently, it decided to apply

all of the ten criteria to determine "customary and

(Footnote Continued)

(9) a use pattern in which the
effort and products are distributed on a
community and family basis including trade,
bartering, sharing and gift-giving,; and

(L0) a use pattern which includes
reliance on subsistence taking of a range of
wild resources in proximity to the community
or primary residency.

(b) The board woill identify
established geographic communities which may
he participating in a subsistence system.

The board w ill then apply all of the
characteristics in (a) of this section to
the communities and to subcommunities,
groups and individuals w ithin the
communities to determine which uses are
customary and traditional and therefore,

which” communities are eligible for the
subsistence priority.

(¢) For purposes of this section, a

"community" is generally considered to be
several households of full-time residents
who all reside in a specific geographic area

because of common interests.

-11 -



traditional wuses"™ eligible for the subsistence priority.
When the board applied the ten criteria, it determined that
no group or community in the Cook Inlet region ccher than
Tyonek, English Bay and Port Graham satisfied all ten of the
criteria. The board limited the 1981 subsistence catch to
these three communities. As a result, the board eliminated
from the protection of the state's subsistence statute the
majority of Cook Inlet fishermen who formerly fished wunder
subsistence regulations.

Madison and Gjosund challenged the validity of the
hboard's subsistence criteria (now 5 AAC 01.597) on several
grounds. They claimed that: (1) the criteria were inconsis-
tent with the statutory language and legislative intent of
the 1978 subsistence law; (2) the board failed to comply
with the Administrative Procedure Act in adopting the
criteria; and (3) their equal protection and due process
rights were violated by the board’'s action., Both courts
issued preliminary injunctions compelling the Dboard to
authorize personal wuse fishing for Madison and Gjosund

similar to that allowed in the previous year. The board

9 Since we hold the regulation invalid

it is inconsistent with AS 16.05.251(b) and AS 16.05. 940 (*22)
ard (23), and contrary to the legislature's intent in
enacting the 1978 subsistence law, we need not consider the
APA, due process and equal protection issues raised
regarding the regulation's validity.

because



moved for summary judgment on the plaintiffs®™ Ffirst claim.
Both trial courts granted summary judgment to the board,
after finding the subsistence criteria consistent with the
legislative intent "to provide for and protect personal use
. . . by persons who reside in rural communities.

On appeal, Madison and Gjosund seek reversal of
the two trial court decisions. They c¢laim that the board
did not act within the Jlegislative authority granted by AS
16.05.251 (b) and AS 16.05.940 (22) and (23) when it adopted
the ten characteristics ultim ately codified as 5 AAC

01.597.10

1. STANDARD OF REVIEW

We first consider the appropriate standard of re-
view for this case. The legislature enacted AS
16.05.251(b), which requires the board to adopt regulations
permitting the taking of fish for "subsistence uses." The
legislature then defined subsistence uses as "customary and

traditional™ uses in AS 16.05.940(23), but it never defined

10. Madison and Gjosund also contend
board exceeded its statutory authority under AS 16.05.251(a)
when it established a personal use fishery to accommodate
people excluded from the subsistence fishery by 5 AAC
01.597. Because we hold 5 AAC 01.597 invalid, we need not
address the issue of the board's authority to establish a
personal use fishery.

that

the



"customary and traditional." The board developed the ten
criteria (now codified as 5 AAC 01.597) to identify custom -
ary and traditional uses qualifying for a subsistence pri-
ority under AS 16.05.251(bh). Therefore, the hoard
interpreted the 1978 subsistence law and devised its
regulatory criteria accordingly.

In Kelly v. Zamarello, 486 P.2d 906, 917 (Alaska
1971), westated that the "reasonable basis approach should
he used for the most part in cases concerning administrative
expertise as to either complex subject matter or fundamental
policy formulations.” However, the issues in this case

concern statutory interpretation of the words "customary and

traditional™ and the question whether the board has acted
within the scope of its statutory authority. Such issues
“fall into the realm of special competency of the courts.”
Alaska Public Utility Commission V. Municipality of

Anchorage, 555 P.2d 262, 266 (Alaska 1976). See also State,
Commercial Fisheries Entry Commission v. Templeton, 598 P.2d
77, 80 (Alaska 1979).

In this instance, we are dealing with a question
of statutory interpretation and w ill apply the substitution
of judgment standard.

The substitution of judgment standard j

applied when the questions of law presented

do not involve agency expertise, and, thus, a

court need not take the deferential stance

embodied in the vrational basis test. .
The standard is appropriate where the

-14-



knowledge and experience of the agency is of
little guidance to the <court or where the
case concerns “"statutory interpretation or
other analysis of legal relationships about
which courts have specialized knowledge and
experience."
Earth Resources Co. v. State, Department of Revenue, 665
P.2d 960, 965 (Alaska 3983), quoting Kelly v. Zamarello, 486
P.2d at 916 (emphasis added). Application of this standard
allows the reviewing court to substitute its judgment about
a statute's meaning for the board's interpretation, even if
the board's interpretation had a reasonable basis in law.

In this <case, both trial courts erred by applying the ra-

tional basis standard to the board's statutory interpreta-

tion.
I11. LEGISLATIVE HISTORY OF THE 1978 SUBSISTENCE LAW

P e

Before 1978, subsistence fishing was defined as
fishing for "personal wuse and not for sale or barter."”
Formerly AS 16.05.940(17). The 1978 subsistence law

redefined subsistence fishing as fishing for "subsistence
uses." AS 16.05.940(22). * "Subsistence wuses" were defined

as "the customary and traditional uses in Alaska of wild,

renewable resources for direct personal or family
consumption . . . and for the customary trade, barter or
sharing . . . . " AS 16.05.940(23). The board argues that

the legislature intended to narrow the scope of subsistence

fishing to mean fishing by individuals residing in those

-15-



rural communities that have historically depended on
subsistence hunting and fishing. Under this interpretation,
the beard asserts that its criteria are consistent with the
legislature's intent.

The hoard's argument reveals a fundamental

misconception about the structure of the 1978 subsistence

law . There are potentially two tiers of subsistence wusers
under AS 16.05.251(h). The first tier includes all
subsistence users. Under the statute, all subsistence uses

have priority over sport and commercial uses "whenever it is
necessary to restrict the taking of fish to assure the
maintenance of fish stocks on a sustained-yield basis, or to

assure the continuation of subsistence uses of such

resources. ... " AS 16.05.251(h). | f the statutory
priority given all subsistence wusers over commercial and
sport users still results in too few fish for all

subsistence uses, then the board is authorized to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
customary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be used to distinguish first-tier general subsistence
users from second-tier preferred subsistence users, since

most of the criteria relate to either "customary and direct

-16-



dependence” or "local residency,” two of the three criteria
set out in AS 16.05.251(b). However, before there is any
occasion to restrict subsistence fishing to seccnd-tier
preferred subsistence users as distinct from all subsistence
users, the board must make two findings. It must find: (1)
that it is necessary to restrict the taking of fish for
sustained-yield purposes; and (2) that eliminating sport and
commercial uses w ill not assure the maintenance of fish
stocks on a sustained-yield basis and, thus, establishing a
priority among subsistence users .is also necessary. The
board erred because it applied the ten criteria without
making these findings.

The board argues that the words "customary and

/
traditional” in AS 16.05.940(23) authorize it to define
first-tier subsistence users by their area of residence. We
reject this argument for several reasons. First, the

argument ignores the two-tier structure of AS 16.05.251(h)
that defines only the second-tier subsistence users in terms
of residency. If the legislature had intended to define the
class of first-tier general subsistence wusers by area of
residence, it would not have wexpressed that factor with

respect to only the second tier of preferred subsistence

users. Moreover, the phrase “"customary and traditional”
modifies the word "uses" in AS 16.05.940(23). It does not
refer to users. The 1978 subsistence law refers to

-17-



"customary wusers"™ at only one point, when it defines the
preferred subsistence wusers of the second tier with the
three statutory criteria in AS 16.05.251(b).

The House Special Committee on Subsistence drafted
a letter of intent for House Bill ~O0O~1 that supports our
interpretation. With respect to AS 16.05.251(b) (which was
§ 6 of House B ill 960),i2 the letter of intent made clear
the priority to be given subsistence wuses in general over
sport and commercial uses and explained the two-tier system
among subsistence users.

Sections six and seven: These two sections,
which are virtually identical for the Boards
of Fisheries and the Board of Game, are
intended to statutorily set out the priority
given to subsistence wuse of fish and game
resources. . . . Further, these sections set
forth a priority of users if restrictions are
needed because of the unavailability of
~resources. The priority list is an attempt
to insure that those with the most dependence
upon the fish and game resources are the last
to be restricted.

[f there is a need to restrict the
taking of fish or game in order to avoid
damaging the fish stocks or game populations,
or in order to assure that subsistence users
may continue to take fish or game, it is the
intent of the Committee that soo0rts or
commercial use be restricted before

11. HB 960 became the 1978 subsistence
151 SLA 1978.

12. The committee also intended to
priority for subsistence hunting in AS 16.05.255, as
indicated in § 6 of HB 960.

law,

provide

ch.
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subsistence use. If these restrictions are
inadequate, restricting of subsistence use as
well is authorized based upon the dependence

on the resource, the Jlocal residence of the
subsistence users, and the availability of
alternate resources.

(Emphasis added).
Only in connection with AS 16.05.251(b) does the

letter of ‘intent discuss applying residence criteria to

subsistence users, and it does so only with respect to

second-tier subsistence users. W ith respect to the
definition of subsistence wuses in § 17 of House B ill 960
(now AS 16.05.940(23)), the le tter of intent does not
suggest that the phrase "customary and traditional™ was
meant to describe wusers as well as uses. The letter of

intent states:

Section seventeen: Subsection (26) defines
what uses can be made of subsistence caught
" fish and game. It allows it to be wused for

direct personal or family consumption, for
barter as defined in subsection (27) and for
sharing the subsistence caught fish and game
with other persons. This subsistence caught
fish and game which is shared can then only
be used for personal or family consumption.
This subsection also broadens the definition
of family to Include the extended family
situation.

The le tter of intent clearly expressed the
legislative resolve to establish a priority for subsistence
use of fish and game. The 1978 subsistence law also
increased the number of wuses qualifying as subsistence

fishing by including trade and barter.
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The board based its restrictive regulation, 5 AAC

01.597, on the words -"customary and traditional." The
legislature did not define these words in the 1973
subsistence law. In such a case, reference to legislative

history may provide an insight into the legislature's intent

and a statute's meaning. North Slooe Borough v. Sohio
Petroleum Coro., 585 P.2d 534, 540 (Alaska 1978). In the
House floor debate on House Bill 960, Representative Cotton

introduced an amendment to delete the words "customary and
traditional” from the statute. The floor manager of the
bill, Representative Anderson, opposed the amendment in the

following speech:

The two words are used in this' context to put
some guidelines around the wuses of Alaska's
freedom of resources. What we were afraid
of, it was brought to our attention by people
who were concerned that this would leave the
field of the definition wide open. That
newcomers just coming to the State of Alaska
would autom atically be able to establish not
only residency in 30 days, but be able to go
out and state that they have a customary and
traditional” use of Alaska's fish and ~game
resources. ' The wuse of customary and tradi-
tional also is in recognition of a historical
use of fish and game for food, shelter, fuel,

clothing, tools, transportation, etc. This
is not only in conformance with the
aboriginal wuses, but also those that have
come in, those people who have come in
later. . . . [T]he nonnative people in the

State of Alaska have westablished customary
and traditional wuses of Alaska's fish and
game resources for subsistence purposes. And
in order to give the Board of Fish and Game
more clarification in the area, we have come
up with the (inaudible) of customary and
traditional rather than leaving that section



wide open. The design is not to be restric-
tive but to provide guidelines and that is

basically what | feel and many . . . members
felt it was necessary in .. . adding or
retaining those two words “customary and

traditional."
(Emphasis added).

We consider statements made by a bill's sponsor in
the course of legislative deliberations to be relevant evi-
dence when a court is trying to determine legislative in-
tent . Alaska Public Employees Association v. State, 525

P.2d 12, 16 (Alaska 1974). Anderson argued for the re-

tention of "customary and traditional™ for use as a gquide-
line. His major concern focused on the potential pressure
put on resources by newcomers. In his view, the words "cus-
tomary and traditional” recognized ‘and protected a histor-

ical subsistence use by both native and non-native Alaskans.
The words were not intended to restrict subsistence use.

Another part of the House debate serves to clarify
the statute's meaning. Representative Parr expressed con-
cern that the board might use AS 16.05.251(bh) to eliminate
Fairbanks residents from subsistence wuse. Some Fairbanks
residents often traveled to the Chitina Dip Net Fishery near
the Copper River for their fishing. Representative
Anderson responded to these concerns:

If we get into a condition where the fish

stock gets down to the point where there s

no way that you can allow any take, the first

people that you are going to cut off are the
commercial and then the sports, first, and
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then the last people that you are going to
cut off are the subsistence people who have
the greatest reliance on the resource. . . .
[I]f it were defined that dip net fishing
were for subsistence uses and not for sale or
any other purpose, that would be allowed and
I would think that people from Fairbanks

would fall under these categories. I don't
know where else they would go to . . . where
peoole from Fairbanks make it a custom to go
down to the Chitina area and if it was

determined that that resource was down to the

point where only subsistence would be al-

lowed, those people would be taken care of

under this section. | don't see that it s

eliminating.
(Emphasis added).

In the House debate, Anderson attempted to assure
Parr that residents of urban Fairbanks could be considered
priority subsistence users. Contrary to the board's inter-
pretation of the subsistence statutes, there is no in -
dication that legislators wunderstood the 1978 subsistence
law to restrict subsistence use to either a rural or a
community context. In fact, the House debate indicates that

the 1978 subsistence law as necessary to protect
subsistence uses as a priority useof Alaska's fish and game
resources. This intent is clearlyexpressed by the preamble
to the subsistence law:
[I']t is in the public interest to clearly
establish subsistence use as a priority use

or Alaska's fish and game resources and to
recognize the needs, customs and traditions

of Alaskan residents. The legislature
further finds that beneficial use of those
resources by all state residents should be
carefully monitored and regulated with as

much input as possible from the affected



users, so that the viability of fish and game
resources is not threatened and so that
resources are conserved in a manner CcoONSIis-
tent with the sustained yield principle.

(Emphasis added).
The legislative history indicates that the

legislature intended tc protect subsistence use, not lim it

it. The words “"customary and traditional" serve as a
guideline to recognize historical subsistence use by
individuals, bhoth native and necn-native Alaskans. In

addition, subsistence wuse is not strictly [limited to rural

communities. For these reasons, the board's interpretation
of "customary and traditional" as a restrictive term
conflicts squarely with the legislative intent.13
13. The board notes that the words "customary and

traditional™ in the 1978 subsistence law were taken from 8§
703 of HR 39, 95th Congress, 2nd Session (1978), which
Congress passed in modified form in 1980 as the Alaska
National Interests Land Conservation Act (ANILCA), Public

Law No. 96-487, 16 U.S.C. § 3113. Therefore, the board
argues that the words in the Alaska act should have the same
meaning as the words in the federal act and lim it
subsistence wuses to residents c¢f rural Alaska. We reject
this argument for several reasons. First, § 703 of HR 39 in
its 1978 form did not contain the "rural Alaska residents”
lim itation now found in 16 U.S.C. § 3113. Second, the
Alaska House floor debate reveals that Representative
Anderson, the bill's floor manager, understood the 1978
subsistence law to allow the wurban residents of Fairbanks to
gualify as general subsistence users. Finally, in the
preamble to the 1978 subsistence law, the Alaska Legislature
expressed its intent to "recognize the needs, customs and
traditions of Alaskan residents.” While the legislature
declared that beneficial use of fish and game resources "by

(Footnote Continued)
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IV. THE BOARD"S ADOPTION AND APPLICATION OF 5 AAC 01.597

We now turn to the board's interpretation of the
1978 subsistence law. In December 1980, rhe board met to
examine the wuses of salmon in Cook Inlet and to determine
which uses would qualify for the subsistence use priority.
Tom Lonner, the. director of the subsistence section of the
Alaska Department of Fish and Game, presented the depart-
ment's recommendations on the subsistence statute. He
suggested that the board beg-in its analysis of customary and
traditional uses with an assessment of user profiles and use
patterns on a case by case basis. Lonner noted that such
information was most lacking in the major Ccok Inlet
subsistence fishery hecause of the rapid grow th of
subsistence wuses in recent years, and that obtaining such
information would be expensive.

The board did not follow Lonner's suggested ap-
proach.”? After the Dboard heard extensive testimony on

subsistence use, its chairman appointed a committee,"5

(Footnote Continued)

all state residents™ should be <carefully monitored and
regulated, it did not express an intention to lim it
subsistence uses to rural Alaska residents.

14, A board member, Nick Szabo, stated that the
hoard's limited budget prevented implementation of a case by
case approach.

15. The board stipulated in 1982 that it violated

(Footnote Continued)
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consisting 0f hoard members and staff, to identify
subsistence wuses of salmon in Cook Inlet. The committee
drafted ten criteria to identify subsistence uses and

presented them to the board.

Lonner worked with the <committee to develop the
ten criteria and explained them to the board. He stated:
"These tenets here are . . . based on . . . the -evidence
about four relatively self-contained communities. . . . [ f,
however, you have individual applicants, . . . this might
not suffice as a test." Therefore, the board was fully
aware of the [lim itations of the proposed criteria.

At its March 1981 meeting, the board received fur-
ther testimony on uses of Cook Inlet salmon from the area
advisory committees.and several individual witnesses. After
deliberation, the board decided to apply all of the ten
criteria "to determine which uses are customary and
traditional and therefore are eligible for the subsistence
priority.” Only the fisheries associated with Tyonek,
English Bay and Port Graham met all ten criteria.

In its findings of fact, the board applied the ten
criteria to individuals such as Madison and Gjosund. In

particular, the individuals failed to meet the second

(Footnote Continued)

AS 44.62.310-12 (public meeting provision) at its December
1980 meeting.
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criterion: "A  use pattern established by an identified

community, subcommunity or group having preponderant
concentrations of persons showing past use."” The board
found:

Although some users have shown the existence
of a community 0f interest (e.g., the
Kenaitze Tribe and the Kachemak Bay Subsis-
tence Group), these persons either are too
widely dispersed or are too heterogeneous to
he considered an identifiable community,
subcommunity or group. On the evidence
presented, the Board cannot conclude either
that activities are conducted in common or
that sharing or other group interchange
occurs in relation to the resource.

In other words, an individual subsistence user (such as
Madison or Gjosund) would not qualify for a subsistence wuse
priority from the hoard unless he were part of an

identifiable subsistence community or group.17 Under the

16. See 5 AAC 01.597 set out in n. 8 above.

17. In contrast, the Commercial Fisheries Entry
Commission issues commercial fishing perm its on an
individual basis. See AS 16.43.250. We do not,, however,
read the words "customary and traditional™ as a grant of

authority to the Department of Fish and Game and the Board
of Fisheries to impose a "grandfather™ rights system with
respect to subsistence users. Imposing an equitable system
of grandfather rights is an extremely complicated task, as
Alaska's experience with such a system in the commercial

salmon and herring fisheries has demonstrated. See AS
16.43.010-990 and the numerous, andever increasing,
judicial decisions interpreting thisact noted in the
annotations. Such a system would also he extremely
controversial. It is preposterous to suppose that the

legislature intended to create such a system merely by using

(Footnote Continued)
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hoard's regulation, many individual wusers who have ehis-
torically depended on subsistence fishing are eliminated

from subsistence use at the cutset.

The hoard's regulation, 5 AAC 01.597, is
inconsistent with the legislative intent to provide
guidelines for the protection of subsistence fishing. The

regulation exceeds the authority delegated to the board
hecause it operates too restrictively in its initia l
differentiation between subsistence and non-subsistence
uses. Under a statute designed to protect subsistence uses,
the board has devised a regulation to disenfranchise many
subsistence users whose interests the statute was designed
to protect.

The decision of the two trial courts that 5 AAC
01.597 IS consistent with AS 16.05.251(h) and AS

16.05.940(22) and (23) is REVERSED.

(Footnote Continued)
the words "customary and traditional™ in the definition of

subsistence uses, with no more notice or guidance than s
inherent in those words.
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MEMORANDUM State of Alaska

to: JIm Ayers date: February 10, 1986
Director of Legislative Relations
Office of the Governor file no  366-375-85

TELEPHONE NO:  465-3600

from: Harold M. Brown subject: SCS CSHB 288:
Attorney General subsistence
UlLs

By: Larri Irene Spengler
Assistant Attorney General
Department of Law

You have asked me to review the Senate committee
substitute for House bill 288, on subsistence, dated February 5,
1986. You requested that 1 particularly focus on whether the
bill would be constitutional, would be enforceable, would allow
the state to continue managing Tfish and game on all land and
water in Alaska, and would restore to the Boards of Fisheries and
Game the regulatory authority and flexibility they had exercised
before Madison v. Alaska Department of Fish and Game, 696 P.2d
168 (Alaska 1985) to provide for the uses of fish and game by all
Alaskans. The bill may pose problems iIn each of those areas.
This memorandum will discuss those possible difficulties, and
will also touch on miscellaneous ambiguities and 1issues. The
version of HB 288 which passed the House did not present these
questions. It was designed only to solve the problems created by
Madison. This Senate committee substitute addresses portions of
the state subsistence law which were not affected by Madison.

A. Possible constitutional problems:

1. The bill 1In section 9, AS 16.05.940(28), 1In c

bination with section 8, would require that before being eligible
to participate iIn subsistence uses, an individual must be domi-
"in a rural irea of the state. This may be proved by having

ived there for tue preceding 12 consecutive months, or by 'other
evidence acceptable to the Boards of Fisheries and Game.”™ If the
boards chose not to establish additional criteria, the section In
effect establishes a durational residency requirement, which

raises several possible constitutional problems. The Board of
Fisheries has presently defined "domicile™ i1In 5 AAC 39.975(30)
as:

the location of a person®s primary residence; evi-
dence of domicile may include, but is not limited
to, the following:

A statements made to obtain a license to
drive, hunt, Tfish, or engage iIn an activity reg-
ulated by a government entity;

02-001A (Rev. 10/79)
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(B) affidavit of a person, or of other per-
sons who may know of that person®s domicile;

(©) place of voter registration;

(D®) Ilocation of residences owned, rented, or
leased;

(E) location of storage of household goods;

(P location of business owned or operated;

(G) residence of spouse and minor children or
dependents;

(H) governments to which taxes are paid; and

() whether the person has claimed residence
in another location for the purpose of obtaining
benefits provided by the governments in that lo-
cation.

To require a person who moves to a rural area intending that to
be his or her primary residence to wait 12 months before being
able to participate 1iIn subsistence hunting and Tfishing may
interfere with an iIndividual®™s right to travel. Further, an
equal protection challenge might succeed, based on the argument
that 1i1ndividuals who move to communities and areas 1in rural
Alaska i1n which people rely on fish and game harvests are not
situated differently from their neighbors. See Isakson .
Rickey, 550 P.2d 359, 365 (Alaska 1976). ITf the durational
residency requirement is intended to protect against some per-
ceived abuse, the constitutionality of the requirement will hinge
on the extent of the problem, the hardship imposed, and whether
there are alternate, less severe mechanisms which could handle
the problem. llose v. Commercial Fisheries Entrv Commission, 647
P.2d 154, 160 (Alaska 1982. fe————— ~

2. Section 4, AS 16.05.259(a), authorizes the boards
to establish an administrative appeal procedure for persons
aggrieved by the/ adt7plrion—-or_repeal of a subsistence or personal
use regulation AS-1-6-1Q05-259 OD*would require that an individual
exhaust administrative remedies before proceding to court to
challenge subsistence or personal- use regulations. This could
N7 pose an equal protection problem If the authorizations and
~jylrequirements are not also applied to commercial and sport regula-
1 ijtions. Additionally, since the most likely entity to which board

" decisions might be appealed is the Office of the Commissioner of
"IA Fish and Game, this provision could pose separation of powers

problems. That could occur If the commissioner (@ part of the
executive branch) were overruling regulations adopted by the
boards (quasi-legislative entities). (Also see discussion at

B.2., D.2., and E.6.)

3. Section 4, AS 16.05.258(b), establishes three
separate standards which control whether the boards may authorize
any harvest -- subsistence, sport, commercial, or personal use.



Jim Ayers February 10, 1986
Director of Legislative Relations -

Office of the Governor ner>ve Page 3
AG File No. 366-375-85 [ AN

The standards are the sustained yield principle!\frsound manage-J
piehj;,”" and i”mgintenance- of""Tiealthy fish stocks®and game popula-

tions . Article VITTJ Section 4, of the Alaska Constitution
mandates that fish and game be utilized on '"the sustained yield
principle.” The two new standards must mean something other than

sustained yield, or they would not have been listed separately.
The definition is left to the boards 1iIn section 4, AS 16.05-
.258(1). Depending on the eventual content of those terms,
authorization of harvest may be triggered by something other than
sustained yield, the standard articulated by the Alaska Constitu-
tion. (Also see discussion at B.l., C.3., and E.6.)

B. Enforcement and implementation problems:

Several provisions i1n the bill would appear to be
difficult to implement and may pose enforcement problems. These
include:

1. As discussed in B. 3. above, section 4, AS 16.05-

,258(1), requires the boards to define '"sustained yield,” "sound
management,’ and "‘maintenance of healthy populations of fish and
game." There 1s no indication of what the legislature intends be

encompassed by the terms, nor how use of these new regulatory
standards is to be reconciled with the use 1in Article VIII,
Section 4, of the Alaska Constitution of 'the sustained yield
principle." IT the [legislature intends something other than
"sustained yield" to control the taking of fish and game, It
should spell out what factors it intends, and should describe how
the new standards relate to sustained yield. Alternatively, if
the legislature believes that 'sustained yield” has several
components, then 1t should set out those components in a defini-
tion of "sustained yield.” As written, this provision gives no
guidance on which of the three standards is to control, assuming
they are different. (If they do not mean different things, there
should not be three-standards listed.) (Also see discussion at
AJ3. , C.3., and E.6.)

2. Section 4, AS 16.05.259(a), would be extremely
difficult to implement. It authorizes the boards to establish a,,
appeal procedure for persons challenging a subsistence or person-
al use regulation. The boards already have the authority to
reconsider regulatory decisions. In addition, anyone can peti-
tion the boards for regulatory change, at any time; this includes
the ability to request emergency regulatory action, which could
occur very quickly. AS 44.62.220 and AS 4462.230. The boards
cannot delegate to a nongovernmental body a discretionary regula-
tory function. The only entity practically available to which a
board decision could be appealed would be the Commissioner of

Aol
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Fish and Game. However, for the boards to establish a procedure
whereby the commissioner could overrule regulatory decisions
would dramatically change the relationship between the department
and the boards; currently, the boards adopt regulations, and the
department implements them. (Also see discussion at A.2., D.2.,
and E .6.)

3. Section 6, AS 16.05.330(d), requires the boards to
give '"reasonable public notice”™ of the terms of subsistence
"permits, above and beyond the Administrative Procedure Act
~notice, which may lead to questions (probably in lawsuits) about
how much notice -- other than APA notice of the regulation
adoption procedure -- i1s reasonable. Since i1t i1s always possible
vto do more than has been done, individuals in either civil suits
jor as defenses to criminal prosecutions may seek to use this
provision to their advantage.

4. Section 2, AS 16.05.251(a)(13), authorizes the
Board of Fisheries to regulate 'commercial, sport, subsistence,

and personal use TfTishing." "Commercial Tfishing”™ and ‘'sport
fishing” are defined iIn current statutes at AS 16.05.940(5) and
\(21), "Subsistence Tfishing” 1i1s defined currently at AS 16.05-

).940(22), and that definition would be amended by this bill in
/section 7. However, neither current statute nor the bill pro-
vides a definition of ‘'personal use fishing." Since ''sport
fishing” 1is defined as fishing with rod and reel ™"for personal
\use,” this lack of a separate statutory definition based-on gear
type could cause some confusion In court cases.

C. Problems .jeopardizing state fish and game management;

The bill contains several components which appear to be
inconsistent with provisions of the Alaska National Interest

Lands Conservation Act, Title 8 (ANILCA). If those are enacted
into law, federal action under ANILCA, either volitionally or in
response to a court mandate, would be a strong possibility.

ANILCA provides that Alaska may retain its traditionalmanagement
prerogatives on all land and water In the state if iItenacts and
implements "laws of general applicability” which provide for (@)
the definition of subsistence uses, (2) the priority for those
uses, and () the public participation system described in
federal law. ANILCA 8 805(d). The definition of 'subsistence
uses" 1In ANILCA 8 803 1includes a Ilimitation to 'customary and
traditional uses by rural Alaskan residents.” Before Madison, 5
AAC 99.010 satisfied this requirement by iInterpreting the state
definition of 'subsistence uses" iIn the same manner as the
federal definition. Madison, however, held that the state
statute was not intended to limit subsistence hunting and fishing



Jim Ayers February 10, 1986
Director of Legislative Relations Page 5
Office of the Governor
AG File No. 366-375-85

to rural residents. With regard to the other two specifications
of ANILCA, Madison did not affect the operation of the state
priority, iIn AS 16.05.251(b) and AS 16.05.255(b), nor the region-
al council system, authorized by AS 16.05.260 and 5 AAC 96, which
have been certified as complying with ANILCA.

1. The priority for subsistence uses 1i1n ANILCA 1is
established in 8 804; the federal priority requires that subsis-
tence uses are not to be restricted (as opposed to reasonably
regulated) unless nonsubsistence uses are Tirst eliminated. 126
Cong. Rec. H. 10647 (Nov. 12, 1980). */ Section 4, AS 16.05-
.258(c), states that 1f there 1s not sufficient harvestable
surplus of a resource to ™"accommodate all consumptive uses,"
regulations shall provide ™"a reasonable opportunity to satisfy
subsistence uses,” and may provide 'opportunities to satisfy
other consumptive uses of the surplus.” If that means that other
uses may be satisfied at the expense of subsistence, then it is
contrary to the ANILCA priority. The ambiguity is iIntensified
because section 10 of the bill would repeal the existing state
subsistence priority, AS 16.05.251(b) and AS 16.05.255(b), which
has been determined to comply with ANILCA. (Also see discussion
at C.2. and D .1.)

2. Section 4, AS 16.05.258(f), appears to authorize

"the boards to shift subsistence uses of a particular species
g, stock, or population to another species, stock, or population
that 1s "similar and reasonably available.” The authorization is
\not Hlimited to situations in which a biological problem requires
y"such action. The implication 1is that the boards may shift
"subsistence uses co other species, stocks, and populations iIn
;stheir discretion. However, Congress iIntended the subsistence

**/ Before Madison, the boards had interpreted the priority Iin
the state statute to be the same as the priority in ANILCA § 804,
and thac interpretation was also articulated by Madison.
However, the consequence of the absolute priority changed marked-
ly when Madison expanded the definition of subsistence uses to
include the uses by all Alaskans. When subsistence uses were
confined to the narrower, rural category, the absolute nature of
the priority had minimal effect, while after Madison, the
absolute nature of che priority required application of cicr two
standards (customary and direct dependence on the resource as the
mainstay of one®s livelihood, local residency, and availability
of alternative resources) in numerous hunts throughout the state,
which led to major disruptions of hunting opportunity.



Jim Ayers February 10, 1986
Director of Legislative Relations Page 6
Office of the Governor
AG File No. 366-375-85

authorization and priority to apply to each fish stock or game
population which was the subject of subsistence uses. 126 Cong.
Rec. H. 29279 (Nov. 12, 1980). Section 4 of the bill 1s incon-
sistent with this requirement. (Also see discussion at C.l. and
D.1.)

3. Section 4, AS 16.05.258(b) and (c), incorporate as
for board action thelL e-tea™ed—Ad.eld principle. ~souncP
" and_the"JErRaintenance of healthy -fii?h33EQckb or game
The board"s— are— d-irec-ted to- define ‘''sustained
yield,” 'sound management principles,” and "maintenance of
healthy populations of fish and game™ in (I). "Sound management"
could be directed at a number of goals, for example, viewing,
producing trophy sized animals or Tfish, 1iIncreasing the base
population, promoting "ethical”™ hunting or Tfishing practices,
etc. Since under (b) 'sound management'” and '"maintenance of
healthy fish stocks and game populations™ are criteria which must
be satisfied before fish stocks or game populations can be
harvested, and under (c) ''sound management'™ is one of two reasons
to go to tier two, depending on how those terms are defined by
the board, there could be an ANILCA problem. Under ANILCA § 804,
only the continued viability of the resource or the continuation
of subsistences uses have a higher priority than authorizing
subsistence uses. (Also see discussion at A.3., B.l., and E.6.)

4. Section 4, AS 16.05.258(a), requires the boards to
identify stocks and populations '"customarily and traditionally
~taken and used In the subsistence economy and culture of the area
"In which the stocks and popu* ations are located.” The restric-
tion to the area iIn which the stocks and populations are located
cduld pose an ANILCA problem for residents of rural communities
wlio historically travel some distance to harvest fish and game,
further, the implication that fish and game are used for subsis-
ence In the same location they are taken is not always correct.
Additionally, the term "customary and traditional use'™ comes from
the definition of ''subsistence uses,' but no where iIn present law
or the bill is_there a reference.to 'customary and traditional™
taking, other than here and section 9, AS 16.05.940(31), the
~definition of "rural area.”. The 1intent of the phrase 1iIs not
lear, and thus i1t i1s difficult to assess whether i1t poses ANILCA
Jroblems. Finally, if the 1intent 1iIs that the boards identify
subsistence uses and use levels of fish stocks and game popula-
tions, after which no other uses or levels of use can be identi-
jJied as subsistence, ANILCA problems may be presented. Congress
jommented on the fluctuations inherent in subsistence uses, and
lid not intend for the locations of use iIn one particular year or
/short period of years to be designated as the only available
harvest. The time frame Congress was concerned with is a long
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one. It is acknowledged in legislative history that uses fTluctu-
ate "periodically”™ iIn "patterns,” and are dependent often on the
"sporadic movement'” of game from year to year. S. Rep. No. Al3,
96th Cong., 1st Sess. 147-148 (1979).

(Also see discussion at E.5)

5. Section 4, AS 16.05.258(c), Hlimits the subsistence
preference to a preference among consumptive uses. Thus pre-
sumably subsistence would not have a priority over noncomsumptive
taking”™™uch as~\chtch-and-release fishing. This distinction is
not fourra in ANILCA § 804, which describes the federal priority
for taking fTish and game for subsistence uses over takings of
ish and game for other purposes. Catch-and-release fishing
would constitute a taking for other purposes, since ANILCA 8§
102(18) defines '"'take"™ as

to pursue, hunt, shoot, trap, net, capture, col-
lect, killr harm, or attempt to engage in any such
conduct.

6. Section 4, AS 16.05.258(c), states that three
criteria are to be used to determine who is eligible for subsis-
tence TfTishing or hunting If It iIs necessary to restrict subsis-

tence 1In order to, among other things, 'protect future"™ subsis-
tence. This differs in what could be a substantive way from
ANILCA 8§ 804, which instead employs "in order to ... continue"

subsistence uses as the standard. The current AS 16.05.251(b)
and AS 16.05.255(b) use '"to assure the continuation of subsis-
tence uses," and had been certified as complying with ANILCA, but
would be repealed by section 10.

D. Problems of board authority and flexibility;

1. In some ways, the bill can be characterized as
delegating too much regulatory flexibility to the boards. The
bill, 1in section 4, AS 16.05.258(f), allows subsistence uses of
particular species, stocks and populations to be shifted to other
species, stocks and populations and thus dissolves the subsis-
tence priority established by the legislature in 1978, returning
the boards authority to the pre-1978 situation, when allocations
were left to the boards® discretion.! Other policy considerations
asjbde— resirOrxng-complete-dis®cretion to the boards with regard to
which fish stocks and game populations are to be the subject of
subsistence fishing and hunting appears to be inconsistent with
the mandate of ANILCA that subsistence be authorized on every
stock and population which has been the subject of such uses
unless the resource would be harmed, and that i1t have a priority
over nonsubsistence uses. (Also s”™e discussion at C.I. and C.2.)
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2. Section 4, AS 16.05.259, discussed In A. 2. above,
authorizes the boards to establish an appeal procedure. Pre-
sumably, an appeal procedure would provide that the boards”
[decisions could be. overthrown by whatever entity 1is given the
W ¢ppeal, which.would reduce the flexibility of the boards to the
extent it was i1mplemented. tATso see discussion at A.2., B.2.,
and E .6.)

3, Section 6, AS 16.05.330, authorizes the boards to
require subsistence hunting and Tfishing permits, an authority
they already have. However, (c¢) of that section mandates that
the boards require subsistence permits i1f a reduction of nonsub-
sistence harvest 1Is needed to protect subsistence. The section
requires subsistence permits to be 1issued regardless of whether
or not the boards thought that they would be at all useful or
necessary. Further, (¢) 1iIndicates that the boards may 1issue
subsistence permits for entire areas, villages, communities, or
groups, as well as individuals. /7 Under (d) , the boards are
mandated to provide '"reasonable public notice”™ of the terms of
those umbrella permits, the Ffish stocks and game populations
authorized to be taken, and the areas covered by the permit.
This will place an extra burden on the boards, because in order
"to require a permit, and establish 1ts terms, the board will have
to In any event Tfirst adopt regulations under the Administrative
Procedure Act provisions, including notice.

E. Miscellaneous problems;

1. Section 2, AS 16.05.251(a)(12), specifies that the
Board of Fisheries has the authority to designate and xegulate
special fishing areas. In the existing AS 16.05.251(2) the board
already has the authority to establish open and closed seasons
and areas for the taking of fish, so most of this subsection is
redundant. However,- there is an implication iIn AS 16.05.251(a)-
(12) that the board could authorize fisheries for particular age
groups (children are listed), an authority that the board does
not currently have. |If the legislature wishes to give the boards
power to authorize fTishing for particular groups such as senior
citizens or children, itwould be best to do soin a separate
section quite clearly. The remainderof this provision is
redundant to authorities already held. (Also see discussion at
E.6.)

2. Section 3,AS 16.05.255 (@) (10),uses the term
'nongame." Currently, AS 16.05.940(14) defines 'game"™ as all
non-domestic reptiles, mammals, and birds, so this term Iis
confusing and Imprecise. (Also see discussion at E.4.)
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3. Section 3, AS 16.05.255(a) (10), uses the terms
"sport hunts™ and 'subsistence hunts'. "'Subsistence hunting”™ is
defined, not 'subsistence hunts,”™ and neither ''sport hunts'™ nor
"sport htnting" 1is defined anywhere. The parallel provision for
the Board of Fisheries speaks of "fishing,” not "fisheries.”

4. Section 9, AS 16.05.940(30) and (32), are defini-
tions which employ the term 'game animals.” This 1s redundant,
since 'game"™ is defined currently In AS 16.05.940(14) as meaning
any species of non-domestic bird, reptile, and mammal. Thus, the
sections could be reworded and the word "animals' deleted. (Also
see discussion at E.2.)

5. Section 9, AS 16.05.940(31), defines "rural area,"
,acomponentof the definition of ™"subsistence uses”™ fTound in
section 8. Taken together, the two definitions are circular,
since ''subsistence uses' means the '"‘noncommercial, customary and
traditional uses of wild renewable resources by a resident
domiciled in a rural area of the state" for certain purposes, and
"rural area™ would mean a community or area of the state in which
the "noncommercial, customary and traditional taking and use of
Ifish orgame" iIs a significant characteristic of the economy.
The definition of "rural area”™ found iIn version of HB 288 that
passed the house did not create this circle. (Also see discus-
sion at C.4.)

6. Several provisions of the bill do not relate to
"the taking of fish and game for subsistence and personal use,™
the description in the bill title. Those 1i1nclude section 2,
AS"16 TO5.X51(a)<12 I.w="providing that the Board of Fisheries may
authorize partigtllar age- grbups to fish, and section 4, AS
16.05.258(h), reitera~-riSg—the current legal status of military
personnel with regard to hunting and fishing. This problem also
involves section 4, AS 16.05.259, authorizing an appeal procedure
and requiring exhaustion of remedies, 1f that provision Iis
broadened to encompass all regulations, thus avoiding the equal
protection problem discussed in A. 2. above. In addition, the
requirements relating to '"sound management'™ and "maintenance of
healthy Tfish stocks and game populations”™ 1n section 4, AS
16.05.258(b), as thresholds for any allocation may exceed the
scope of the bill title, since they will have such an iImpact on
harvests other than subsistence and personal use. (Also see
discussion at A.2., A.3., B.l., B.2., C.3., D.2., and E.lL.)

LIS:rn

cc: Commissioner Collinsworth, ADF&G
Art Peterson, Dept of Law
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Dear Senator Fischer:

You and Representative Sam Cotten.<steave both EpsRIrxd
Mother the SaariseissRecowe™atffiiiifefoeeK 1adib."¢Ert,ue for House bill
288, relating to subsistence uses,
It appears that the provisions of
the bill relating to subsistence could be successfully
against such a challenge.

Article VII1, section 4, provides:

Fish, forests, wildlife, grasslands, and all other
replenishable resources belonging to the State

shall be utilized, developed, and maintained on

the sustained yield principle, subject to prefer- *«ammmmw**
ences among beneficial uses.

(Emphasis added.) Kenai Peninsula Fisherman®s Cooperative Associ-
ation v. State, 678 P.2d 897, 904 (Alaska 1981) , affirmed the
authority of the Board of Fisheries to provide for "different
treatment to such diverse user groups as commercial, sports, and
subsistence."

Your question focuses on section 4 of the bill, the
proposedAS 16.05.258(c). That provision first accords subsis-
tence uses a preference over other uses, mandating nonsubsistence
uses may not be authorized unless the "harvestable portion” of a
fish stock or game population is "sufficient to accommodate the
subsistence uses of the stock or population.”™ That preference 1is
clearly consistent with the authorization in article VIII,
section 4, to establish preferences among uses.

The final sentence of the proposed AS 16.05.258(c)
would become  operative iIn situations where the harvestable
portion of a fish stock or game population is not sufficient to
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provide a 'reasonable opportunity to satisfy the subsistence
uses.” In that case:

the preference shall be limited, and the boards
shall distinguish among subsistence users, by ap-
plying the following criteria:

(1) customary and direct dependence on the
fish stock or game population as the mainstay
of livelihood;

(@ local residency; and
(@ availability of alternative resources.

In this situation, only subsistence uses are being authorized;
there will be no commercial, sport, or personal use of the fish
stock or game population. The legislature is supplying criteria
for the boards to use iIn determining which persons eligible for
subsistence uses may ongage in subsistence fishing or subsistence
hunting 1If a reasonable opportunity cannot be provided for all of
them. Depending on the available harvestable portion of the
stock or population, a certain number of people will be allowed
to harvest, those with the most dependence, Hliving i1n closest
proximity, with fewest available alternatives. This direction by
the legislature to the boards on how to accomodate subsistence
uses when the harvestable portion of a fish stock or game
population is not sufficient to accommodate all subsistence uses
does not appear to be iInconsistent with article I, section 4. In
fact, such direction seems quite consistent with the legislature
determining how in that situation the stock or population is to
be "utilized... on the sustained yield principle."

In a decision analyzing the state subsistence law as it
was implemented before Madison v. Alaska Department of Fish and
Game, 696 P.2d 168 (Alaska [I'985) , state Superior Court Judge
Douglas Serdahely ruled that identifying subsistence uses on a
community or area basis did not violate article VIIl, sections 2,
(maximum benefit of the people), 3 (common use), and 15 (nho
exclusive right of fishery), of the Alaska Constitution.
McDowell v. Collinsworth, 3AN 83-1592 civil, October 23, 198A,
order. Tile judgels decision referenced the state®"s arguments,
which in part relied upon the authorization in article VIII, sec-
tion 4, of "preferences among beneficial uses.” The precise
issue of the use of the three criteria to distinguish among those
eligible for subsistence uses when insufficient fish or game are
available to provide for all subsistence uses of a stock or
population was not before the court. However, it appears likely
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that direction by the legislature to the boards on how to
1dentify which persons eligible for subsistence uses are to be
authorized -- those most dependent, living in closest proximity,
with the least alternative resources -- would be defensible
against an article VIII, section 4 challenge.

IT a more detailed analysis on this question IS neces-
sary, please do not hesitate to contact me.

Sincerely,

HAROLD M. BROWN
ATTORNEY GENERAL

By:
Larri lrene Spengler
Assistant Attorney General

LIS:m

cc: Representative Cotten
Don Collinsworth
Dennis Kelso
Steve Behnke
Jim Ayers

Art Peterson
Liza McCracken
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MEMORANDUM August 20, 1985

SUBJECT: Comparative sectional analysis of subsistence
bills —— CSHB 288 (Jud) am and SB 231.

TO: Senator Mitchell Abood
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein ™ 4 —
Legislative Counsel

You have asked for a sectional analysis of two subsistence
bills that are in your committee: CSHB 288 (Jud) am and SB
231. In addressing each section, 1 will refer first to the
House bill, then to the Senate bill.

Section 1 of both bills are identical. They look slightly
different at first glance because the text is iIndented dif-
ferently along the left-hand margin. The section states
legislative findings regarding the importance of the taking
of fish and game for personal consumption by Alaskans 1in
certain rural areas, and for personal, sport and commercial
purposes by all Alaskans.

Sec. 2 is identical in both bills. This section authorizes
the Board of Fisheries to adopt regulations for personal use
fishing, iIncluding the classification of fish as personal
use Tish.

Sec. 3 amends the definition of "subsistence uses"™ for pur-
poses of fishing and hunting under AS 16.05. The House Dbill
limits subsistence to noncommercial uses by Alaska residents
living iIn rural areas, i1.e., those areas In which subsis-
tence i1s a significant characteristic of the local economy.
The Senate bil.l uses the existing definition, but limits
subsistence to "rural Alaska residents."

Sec. 4 i1s identical in both bills. This section adds a def-
inition of "personal use fTishing” for purposes of AS 16.05.
Personal use fishing is limited to Alaska residents taking
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fish for personal use, not for sale or barter, with certain
specified gear.

Sec. 5 of the House bill "requires"™ the legislature to (O
assess the impacts of the bill during the interim following
the 1985 legislative session to determine whether the
definitions of "'subsistence uses™ or "rural areas"™ results
in disruption of the lawful taking of fish and game by
residents and (2) take 'corrective action”™ to address any
such disruptions before May 15, 1986. The section also
requires the Department of Fish and Game to submit to the
legislature by January 1, 1986, a written report of the
effects of the bill.

Sec. 6 of the House bill and sec. 5 of the Senate bill both
provide for an immediate effective date.

EHHEImb
J16/037
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MEMORANDUM May 9, 1985

SUBJECT: Sectional analysis of adraft bill entitled
"An Act relating to fishingandhunting."

TO: Senator Mitchell Abood 3
Chairman, Senate State Affairs Committee

FROM: Edward H. Heln o J s
Legislative Counsel

Section 1 amends AS 16.05.251(b), which establishes the sub-
sistence fTishing priority and requires the Board of
Fisheries to adopt subsistence fishing regulations. This
bill section would allow the board to provide for the
issuance of and set fees for subsistence fishing licenses
and would make the adoption of subsistence regulations dis-
cretionary, rather than mandatory. Only those subsistence
uses specified In statute or regulation would be allowed.
The board would be allowed to determine allocations and reg-
ulate seasons, catch limits, methods and means of taking,
quotas, etc. Fish taken by a subsistence licensee®s depen-
dents, as well as by the licensee, would be counted toward
the catch limit established by the board. This bill section
deletes the ANILCA or 'second-tier' criteria for distin-
guishing among subsistence users.

Sec. 2 amends AS 16.05.255(b), which establishes the subsis-
tence hunting priority and requires the Board of Game to
adopt subsistence hunting regulations. This bill section
does to subsistence hunting precisely what section 1 does to
subsistence fishing.

Sec. 3 amends the definition of "'subsistence fishing" to
allow the use of hook and line, and rod and reel gear. It
also limits subsistence fishing statutorily to state resi-
dents. Subsistence hunting is already limited to residents
by statute at AS 16.05.257.

Sec. 4 establishes a system for licensing subsistence fish-
ermen and hunters and their dependents. Proposed
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AS 16.05.258(a) requires the boards of fisheries and game to
provide for the issuance of three types of subsistence
licenses: fishing, hunting, and combination. Subsection
(b) provides that an applicant for a subsistence license
must be a state resident 16 ypars of age or older; has to
claim as dependents all those living In the applicant™s
household and also all those who depend on the applicant to
provide fish or game, which constitutes a minimum part of
the dependent®s diet; cannot be claimed as a dependent by
another applicant; must prove that the applicant and all of
the applicant™s dependents rely on subsistence-caught fish
or game for their diet and don"t have access to alternative
food resources for any of four reasons; and must notify
everyone claimed as a dependent that they cannot apply for a
subsistence license.

Subsection (c¢) establishes new 'second-tier" criteria for
distinguishing among subsistence users. ITf a shortage of
fish or game necessitated it, the Department of Fish and
Game could require that subsistence license applicants also
meet maximum Income requirements set jointly by the boards
of fisheries and game. Subsection (d) requires the boards
to establish income limits for subsis “nee license appli-
cants, based on the cost of living in che applicant™s home
community or area. Subsection (€) requires applicants to
use forms provided by the department.

Subsection (f) prohibits a person from holding both a sub-
sistence license and a sport or commercial or guiding
license for taking the same kind of resource. The sub-
section also applies to dependents of the license holder.
E.g-: a person could not hold both a limited entry permit
and a subsistence fishing permit, but could hold a limited
entry permit and a sport hunting license. Likewise, a
person could not obtain a subsistence fishing license"if
someone the person claims as a dependent holds a sport or
commercial fishing license or permit. Subsection (Q)
prohibits a person from subsistence fishing or hunting
unless the person has a current subsistence license In
possession or is a dependent hunting or fishing with the
license holder. Subsection (h) makes subsistence licenses
nontransferable.

Proposed AS 16.05.259(a) provides for expiration of subsis- *
tence licenses five years after issuance. Subsection (b)
requires annual validation of subsistence licenses by a fish
and game employee or agent to assure that license holders
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continue to meet qualifications for the license. Subsection
(©) requires the department to revoke all subsistence
licenses of a person who i1s convicted of a fish or game
violation, who makes a false statement on a subsistence
license applications, who holds two or more licenses imper-
missibly, or who alter or lends a subsistence license. Sub-
section (d) makes persons whose licenses are subject to
revokation under subsection (c), and persons convicted of
subsistence fishing or hunting without a license, ineligible
to apply for a subsistence license, with length of the the
period of ineligibility varying with the number of con-
victions .

Sec. 5 makes i1t a class B misdemeanor to hold two licenses
impermissibly, to subsistence fish or hunt without a
license, or to alter or lend a subsistence license.

Sec. 6 excludes subsistence hunting from the provisions of
AS TdT05.330 - 16.05.430, which currently govern sport fish-
ing, hunting, and trapping.

EHH:0jb
JI'5/002
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MEMORANDUM February 19, 1986
SUBJECT : Bill title and definition of "reasonable
in SCS CSHB288 (State Affairs), relating to
subsistence
TO: Senator Arliss Sturgulewski

Chairman, Senate Resources Committee

FpOM: Edward H. Hein
Legislative Counsel

You have asked two questions with regard to the subsistence
bill, SCS CSHB 288 (State Affairs). (D Does the bill title
encompass all the provisions of the bill? () What i1s the
meaning of "reasonable”™ as used at page 2, lines 9 - 10, in
the context of "reasonable opportunity to satisfy the sub-
sistence uses" of certain fish stocks and game populations?

(D There are a few provisions in the bill that are arguably
not encompassed by the bill title. Section 2 of the bill

adds paragraphs (12) and (13) to AS 16.05.251(a), relating

to the authority of the Board of Fisheries to adopt regula-
tions. To the extent that these two paragraphs authorize

the board to adopt regulations that are not necessary, help-
ful, or related to implementing the taking of fish and game
for subsistence or personal use, this section goes beyond

the description of the title.

In section 4 of tLe bill, proposed AS 16.05.258(1) requires
the Board of Fisheries and the Board of Game to adopt regu-
lations defining certain terms and phrases. If these defini-
tions would be applicable to the regulation of fish and game
for other than subsistence or personal use, then subsection
(1) goes beyond the description of the bill title. This may
be corrected, however, by adding the limiting language, ''for
purposes of this section at the end of the sentence.

Section 4 also contains a proposed AS 16.05.259, which
authorizes the Board of Fisheries and the Board of Game to
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establish an appeal procedure for persons aggrieved by
adoption or repeal of a subsistence or personal use regula-
tion. If this section were changed to apply to all of the
boards®™ regulations, as iIs apparently being considered, then
it would go beyond the description of the bill title.

The remainder of the provisions of the bill appear to be
encompassed by the bill title.

(@ The word "reasonable™ as i1t appears iIn section 4 of the
bill does not have a special or unusual meaning. Webster®s
New World Dictionary of the American Language (Second College
Edition) includes this definition of "reasonable™: '"not
extreme, Immoderate, or excessive." Black®s Law Dictionary
(Revised Fourth Edition) defines reasonable as follows:
"Ordinary or usual. Fit and appropriate to the end iIn view.
. . Having the faculty of reason; rational; governed by
reason; under the influence of reason; agreeable to reason.

. Thinking, speaking, or acting according to the dic-
tates of reason; not Immoderate or excessive, being synony-
mous with rational; honest; equitable; Tair; suitable; mod-
erate; tolerable. "

In section 4 of the bill, proposed AS 16.05.258(b) requires
the Board of Fisheries and the Board of Game to determine
how much of the surplus of certain fish stocks and game pop-
ulations is needed to provide a reasonable opportunity to
satisfty subsistence uses of those stocks and populations.
"Reasonable™ iIn this context means fair, adequate, or suffi-
cient in the judgment of the boards. Obviously, "reason-
able™ 1is a flexible standard, enabling the board to vary the
opportunity provided as dictated by the particular circum-
stances of each stock, population, and user group.

""Reasonable™ 1s a subjective word, but ultimately must have
a factual basis or, like the question of whether an amend-
ment to a bill is germane, iIs so 1If enough people agree that
it Is so. "Reasonable"™ 1s probably the lawyer®"s favorite
word, and that is reflected by the fact that It appears
1,356 times iIn the Alaska Statutes.

EHH :csh
c6/001
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MEMORANDUM May 9, 1985

SUBJECT: Comparative analysis of subsistence bill
drafts (SCS CSHB 288 (Res), W.O. 14-1188,
and draft by Senator Halford)

TO: Senator Arliss Sturgulewski
Chairman, Senate Resources Committee

FROM: Edward H. Hein
Legislative Counsel

You have asked for a comparative sectional analysis of three
subsistence bill drafts: (1) your version, SCS CSHB 288 6/%4?3
(Resources); (@ Senator Victor Fischer®s draft, our work
order No. 14-1188; and (3) a draft by Senator Halford. In
this analysis, in each bill section I will refer first to

your version, then to Sen. Fischer®s version, then to Sen.
Halford®"s version.

Section 1. The legislative fTindings section iIs essentially
the same in all three versions. All find that nonresidents,
unlike residents, take fish and game primarily for purposes
other than personal or family consumption as food; that per-
sonal or family consumption of fish and game is important to
residents; and that fishing and hunting by both residents
and nonresidents are important to the economy of the state
and of local communities. The Resources version finds 1in
paragraph (3) that customary and traditional use of fish and
game in rural areas iIs a significant characteristic of many
communities because i1t i1s cost-effective and important to
health, safety, and well-being; the Fischer and Halford
versions in paragraph (3) find that, for three reasons, per-
sonal and family consumption of fish and game is essential
to the health, safety, and well-being of residents domiciled
in communities in which such taking In a cost-effective way
iIs a significant characteristic of the economy. The Re-
sources and Halford versions add a fifth finding, that com-
mercial fTishermen often use a portion of their catch for
personal use.
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Sec. 2. of the Resources and Fischer versions amend AS
16.05.251(a), which authorizes the Board of Fisheries to :\
adopt fishing regulations. The Resources version in para-
graph (61 specifically allows the board to classify personal
use fish and subsistence fish; and adds new paragraphs (12)
and (13) allowing the board to adopt regulations for reg-
ulating selected stocks for catch-and-release sport fishing
in both rural and nonrural areas and for subsistence fishing
in rural areas, and for regulating commercial, sport, per-
sonal use, and subsistence fishing generally. The Fischer
version allows the board to classify resident net-fish in
paragraph (6), and adds a new paragraph (12) allowing
adoption of regulations for regulation of resident net,
sport, and commercial fishing. The Halford version does not
amerd AS 16.05.251(a). |

Sec. 3. of the Resources and Fischer versions and sec. 2 of
the Halford version amend AS 16.05.251(b), which provides
for the subsistence fishing priority. The three versions
are quite different from each other.' The Resources version
completely rewrites this subsection? requires the Board of
Fisheries to establish a mandatory allocation ensuring resi-
dents a reasonable opportunity for sport or personal use
fishing; requires adoption of regulations that allow sport
and personal use taking and do not jeopardize sustained-yield
or subsistence; and specifies that the board may reasonably
regulate seasons, catch limits, and methods and means of
sport and personal use TfTishing. The Fischer version merely
amends the existing law by specifying that the board may
reasonably regulate seasons, harvest levels, and methods and
means of subsistence fishing. Section 2 of the Halford ver-
sion completely rewrites this subsection and provides (I
think) that personal and family consumption of fish by resi-
dents i1s to be the priority use, and requires the board to
adopt regulations for that use, i1If fishing must be restrict-
ed to maintain sustained-yield and to assure a reasonable
opportunity for personal and family consumption by resi-

dents.

Sec. 4. of the Resources and Fischer versions and sec. 3 of
the Halford version amend AS 16.05.251 by adding new sub-
sections. The Resources version adds two subsections. Sub-
section (d) requires the Board of Fisheries to adopt regu-
lations providing for subsistence fishing, unless the regu-
lations would jeopardize sustained-yield. If necessary to
maintain sustained-~ield or to protect subsistence TfTishing,
a priority would take effect for subsistence. That much of
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the new subsection is i1dentical to existing law. This sub-
section also specifies that the board may reasonably regu-\
late seasons, bag limits, and methods and means of subsis-
tence fTishing. Subsection (e) provides that iIf the
harvestable surplus of fish iIs not large enough to allow
reasonable opportunity for subsistence fishing, the board
must adopt regulations restricting subsistence on the basis
of the three ANILCA-or "second tier'" criteria. Subsection
(e) also allows the board to reasonably regulate seasons,
bag limits, and methods and means of subsistence fishing.
2- 7. 1 N I (o iR "-nl
The Fischer version also adds two new subsections. Sub-
section (d) provides that nonsubsistence fishing regulations
must, consistent with subsistence regulations, allow a "fair
and reasonable opportunity’™ for resident-net, sport:and com-
mercial fishing, and must maintain a priority for resident
personal and family consumption. “Subsection (e) lists seven
factors the board must consider when allocating fish among
1 jpnsubsistence users. Section 3 of the Halford version adds
three new subsections to AS 16.05.251. Subsection (¢) re-
quires the board to adopt regulations that establish a sub-
sistence priority when there are not enough fish.to allow a
reasonable opportunity for all types of fishing. The sub-
section specifies that the board may reasonably regulate
seasons, bag limits, and methods and means for fishing.
Subsection (d) requires the board to adopt regulations re~
stricting subsistence fishing on the basis of the ANILCA
criteria i# there are not enough fish to allow reasonable
opportunity for subsistence fishing for all. Again, these
regulations may include reasonable regulation of seasons,
bag limits, and methods and means of subsistence fishing.
Subsection (e) iIs identical to existing law In AS ,
16.05.251(c) and therefore should be deleted from the bill
draft._ Subsections (¢) and (d) in this version should be

re-lettered as (d) and (e).

ed tc maintain siistsined-v c =
Sec. 5. of the Resources version amends AS 16.05.255(a),

which authorized the Board of Game to adopt game regu-
lations. This version adds a new paragraph (10) specifying
that the board may adopt regulations for sport hunting and
subsistence hunting. The existing statutes do not use the
term "sport hunting'”. The Fischer version does not amend AS
16.05.255(a). Section A of the Halford version is a repeal
and reenactment of AS 16.05.255. It does not change the
language of AS 16.05.255(a), however, and therefore that
subsection should be deleted from this version.
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Sec. 6. of the Resources version, sec. 5 of the Fischer ver-
sion, and sec. 4 of the Halford version repeal and reenact
AS 16.05.255(b), which establishes the subsistence hunting
priority. The Resources version requires the Board of Game
to establish a mandatory allocation of game to allow resi-
dents a reasonable opportunity for personal or family con-
sumption, and to adopt regulations that authorize hunting
for personal and family consumption and that do not jeopar-
dize sustained-yield. The board is authorized to reasonably
regulate seasons, bag limits, and methods and means of hunt-
ing for personal and family consumption. The Fischer and
Halford versions establish a priority for, and require the
adoption of regulations for, hunting for personal and family
consumption whenever restrictions on hunting are necessary
to maintain sustained-yield. i

Sec. 7. of the Resources version, sec. 6 of the Fischer ver-
sion, and sec. 4 of the Halford version add new subsections
to AS 16.05.255. The Resources version adds two sub-
sections. Subsection (d) requires the Board of Game to adopt
subsistence hunting regulations, unless the regulations
would jeopardize sustained-yield. The subsection also pro-
vides a priority for subsistence hunting when hunting must
be restricted to maintain sustained-yield or to protect sub-
sistence hunting. This much of the subsection is the same
as existing law. The board is also authorized iIn this sub-
section to reasonably regulate seasons, bag limits, and
methods and means of subsistence hunting. Subsection (e)
requires the board to restrict subsistence hunting on the
basis of the ANILCA criteria when there is not enough game
available to allow a reasonable opportunity for subsistence
hunting for all. The Fischer version adds one new sub-
section (d), requiring adoption of regulations that create a
priority for subsistence hunting when the harvestable sur-
plus of game i1s not large enough to allow a reasonable op-
portunity for all types of hunting. The board is authorized
to reasonably regulate seasons, bag limits, and means and
methods of hunting. It also requires the board to restrict
subsistence hunting on the basis of the ANILCA criteria when
there i1s not enough game to provide a reasonable opportunity
for all subsistence hunters to take game. The Halford ver-
sion i1s identical iIn substance to the Fischer version, but
is divided into two subsections, (¢) and (d). (These should
be re-lettered (d) and (e). Subsection (e) is identical to
existing law in AS 16.05.255(c) and should be deleted from
the draft).
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Sec. 8. of the Resources version, sec. 7 of the Fischer ver-
sion, and sec. 5 of the Halford version all amend

AS 16.05.940(21), which defines "sport fishing”. All three
versions are the same. They all provide that sport fishing
includes fishing for personal or family consumption.

Sec. 9. of the Resources version, sec. 8 of the Fischer ver-
sion, and a section mistakenly numbered sec. 4 on page 6 of
the Halford version all change the definition of 'subsis-
tence uses™ In AS 16.05.940(23). The Resources version lim-
its subsistence to residents; the taking and use must be in
a rural area and must be 'customary, traditional, and
cost-effective'; "rural area" i1s limited to the "historic
hunting or fishing area associated with a community or area"
in which subsistence is a significant part of the economy.
The Fischer version limits subsistence to residents
"domiciled” in rural areas of the state; the taking and use
must be customary, traditional, and noncommercial; 'rural
dtea™ iIncludes an entire community or area in which subsis-
tence i1s a significant part of the economy. The Halford
version uses the Resources concept of requiring only resi-
dency, not domicile, and requiring 'cost-effective" taking
and use; iIn a rural area but i1t uses the Fischer version of
"rural area”, not limited to the "historic hunting or fish-
ing area'. j

Sec.10. of the Resources version, sec. 9 of the Fischer
version, and sec. 6 of the Halford version all add a new
definition at AS 16.05.940(28). (e three versions are
identical, except that the Resources version uses the term
"personal use fTishing'; the Fischer and Halford versions use
the term "resident net fishing".

Sec.~H. of the Resources version, sec. 10 of the Fischer
version, and sec. 7 of the Halford version all provide for
an Immediate effective date.

EHH 0j b
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M EMORANDUM
TO: Robert Sundberg Don W. Collinsworth
Commissioner Commissioner

Department of Public Safety Department of Fish & Game

All Criminal Division Offices
Department of Law

FROM: Daniel W. Hickey
Chief Prosecutor

SUBJECT: Subsistence Defense for Fish and Game Violations -
Enforcement Criteria in Light of State v. Eluska

The purpose of this memorandum is to provide
enforcement personnel and prosecuting attorneys with a set of
guidelines that will have to be Tfollowed 11n Ffish and game
prosecutions in light of the subsistence defense created by the
Alaska Court of Appeals iIn State v. Eluska, P.2d , Op-
No. 210 (Alaska App-. April 12, 1985).

A. The Court Decision

In Eluska, the court of appeals ruled that the Board
of Game had failed to comply with the legislative mandate set
out In AS 16.05.255(b) that specific regulations be adopted
providing for subsistence uses and a subsistence priority for
the taking of game. As a result, the court established a
"subsistence defense'" meaning that 1In areas where specific
subsistence regulations have not been adopted conduct that would
otherwise involve the 1i1llegal taking or possession of game 1is
justified as a ''subsistence use" 1If: (@O the person believed
that he or she was taking the game iIn question for subsistence
uses; and (@ the person was not aware of and did not
consciously disregard a substantial and unjustifiable risk that
his or her taking was not a subsistence use of the game taken.

Because of the Board®"s failure to adopt regulations,
the court was wunwilling to make the defense an affirmative
defense which would put the burden of proving it on the
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A laska Statutes

§ 16.05.257

(1) customary and direct dependence upon the resource as the

mainstay of one’s livelihood;
(2) local residency; and

(3) availability of alternative resources. (8 3 ch 206 SLA 1975; am

-8 5 ch 151 SLA 1978)

Cross references. — For validity of
regulations of former Board of Fish and
Game, see sec. 41.ch. 206. SLA 1975 in the
Temporary and Special Acts.

Editor's note-;. — For legislative
intent, see 8§ 1, ch. 151, SLA 1978, in the
1978 Temporary and Special Acts and
Resolves.

Legislative history reports. — For
report on ch. 151, SLA 1978 (HB 960), see
1978 House Journal, p. 1154,

Opinions of attorney general. — Nei-
ther the Board of Game nor the Depart-
ment of Fish and Game has jurisdiction

over domestic animals. August 29, 1979,
Op. Atty Gen.

Permitting authority over live game,
that is, nondomestic animals, rests with
the Board of Game as implemented by the
Department of Fish and Game. August 29.
1979, Op. Atty Gen.

For discussion of compatibility of state
subsistence-use law with federal stan-
dards as set forth in Alaska National
Interest Lands Conservation Act (16
U.S.C. § 3115 et seq.), see 1981 Op. Att'y
Gen. No. 11.

NOTES TO DECISIONS

Establishment of quotas must be in
accordance with the AdministraUve
Procedure Act (AS 44.62). State v.
Tanana Valley Sportsmen's Ass’n. Sup. Ct.
Op. No. 1716 (File No. 3433), 583 P.2d 854
(1978).

Applied in Gottardi v. State. Sup. Ct.
Op. No. 2154 (File No. 4436), 615 P.2d 626
(1980).

Sec. 16.05.256. Nonresident and nonresident alien permits.
Whenever it is necessary to restrict the taking of big game so that the
opportunity for Alaska residents to take big game can be reasonably
satisfied in accordance with sustained yield principles, the Board of
Game may, through a permit system, limit the taking of big game by
nonresidents and nonresident aliens to accomplish that purpose. (8§ 3
ch 74 SLA 1982)

Sec. 16.05.257. Subsistence hunting regulations, (a) The Board
ofGame, at its regularly scheduled annual meeting and other meetings
held under authority of AS 16.05.300(a), shall consider and may adopt
regulations providing for subsistence hunting in a game management
unit or subunit or a portion of a unit or subunit upon

(1) recommendation ofthe department, based on biological evidence;

(2) the recommendation of the active local advisory committees f/r
that game management unit or subunit or a portion of a unit or
subunit;

(3) the written petition of not less than 100 interested residents of
that game management unit or subunit; or

(4) the written petition ofnot less than 25 interested residents of an
area which is requested for establishment as a subsistence area within
a game management unit or subunit.
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defendant. Instead, the court held that once the defense is
raised (and that it may be raised prior to trial), the state has
the burden of proving beyond a reasonable doubt that the taking
or possession was not a subsistence use. Given the fact that
neither the board nor the legislature has come wup with a
workable definition of subsistence, this will be virtually an
impossible burden to meet. What this means 1in effect is that a
resident of the state who asserts that his or her taking or
possession involves a subsistence use cannot be convicted unless
the state can prove beyond a reasonable doubt that either (1)
the regulation allegedly violated did not restrict the taking of
game, or (2) any such restriction placed an absolute priority on
subsistence uses and was necessary to protect substained yield.

Prior to the court of appeals decision in Eluska, the

Alaska Supreme Court in Madison v. Department of Fish and Game,
P.2d , Op. NO. 2911 (Alaska February 22, 1985) , struck

down a regulatory scheme designed to 1identify eligibility for
subsistence fishing in Cook Inlet and to allocate fish resources
among subsistence, commercial, personal use and sport fishermen.
The court held that wunder AS 16.05.940(23), which defines

"subsistence uses," all Alaskans were initially eligible for all
subsistence hunting and Tfishing. The court additionally held
that AS 16.05.251(b) establishes a priority for subsistence use
over all others. In other words, to the extent that an

insufficient number of fish exist to accommodate all potential
users, subsistence use is to be allowed at the expense of sport,

personal or commercial use. Governor Sheffield introduced a
bill in response to the Madison decision that would have
clarified and restricted subsistence taking. That bill was

passed by the House of Representatives but not by the Senate and
remains pending before the legislature.

AS 16.05.251(b), pertaining to fish, and
AS 16.05.255(b), pertaining to game, are parallel provisions.
Considering Eluska and Madison together, the conclusion to be
drawn 1is thai: a "subsistence use" defense 1is now available for
many hunting and subsistence fishing violations committed by
Alaska residents.

Any .Alaska resident, whether from a rural or wurban
area, can potentially and successfully assert a "subsistence
defense™ if the State has not adopted specific subsistence
regulations consistent with Madison and Eluska and if the person
reasonably believed he took the fish or game for "customary" or
"traditional" uses. Unless and until remedial regulatory or
legislative action 1is taken, a serious enforcement problenm
exists, and it 1is likely that there will be a significant
increase in fish.and game harvests, particularly around urban
areas.
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The Madison and Eluska decisions have had a serious
effect on the State®"s ability to enforce Tfish and game
violations under circumstances where someone can assert a

subsistence use defense. The State has filed a Petition for
Rehearing in Eluska seeking to have the court"s opinion
modified. That petition has recently been denied and we are now
preparing a petition to the Supreme Court. However, unless the

court reverses the decision or until the situation 1is addressed
by the boards or the legislature, the guidelines described below
are required.

B. Fisheries Violations

Throughout most of the state, the Board of Fisheries
has already authorized subsistence fishing by regulation. The
Department of Law has advised the Commissioner of Fish and Game
to exercise his authority under 5 AAC 01.015 and the authority
delegated to him by the Board of Fisheries to issue subsistence
permits for taking salmon 1in areas where subsistence harvests
have been historically authorized and conducted. If that is
done and announced publicly, Fish and Wildlife officers and
prosecutors will enforce all fishing regulations relating to
taking or possessing salmon and other species.

until that announcement is made, enforcement of
fishing regulations relating to taking or possessing salmon will
be limited to sport fishing violations, violations committed in
subsistence fisheries currently authorized 1in regulations and
commercial fishing violations.

C. Game Violations

Until regulations are adopted which comply with
Eluska, "fhe following guidelines will apply to all game
violation.;:

1. Violations Occurring in National Parks and
Monuments

All game violations occurring 1in national parks and
monuments should be referred to appropriate federal authorities
(U.S. Fish and Wildlife Service and the United States Attorney"s

1/ It is important to note that "sport fishing”™ 1is defined 1in
AS 16.05.940 (21) as fishing primarily by rod and reel for

personal wuse, while ‘"subsistence Ffishing” 1is defined 1in AS
16.05.940(22) as fishing primarily by nets and other efficient
metnods. It is subsistence fishing that 1is given special

protection in AS 16.05.251(b).
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Office) . We have been advised that the Division of Fish and
Wildlife Protection in the Department of Public Safety have
worked out arrangements with federal authorities to refer such
cases and to act as special federal enforcement agents.

2. Violations Occurring on All Other Lands

€)) Violations 1involving the following offenses are
to be handled in accordance with normal procedures with respect
to the issuance of citations and the seizure of appropriation
evidence:

€D) All ga e violations committed by
nonresidents or commercial operators;

(2 All non-possessory game violations,
such as "wanton waste" and "hunting same day
airborne”;

(3 Any wviolations involving the illegal
taking or possession of game when the taking occurred
in an area totally closed year round or closed by an
emergency order containing specific Tfindings that the
resource would be jeopardized by “ny further harvest
inc 7jding subsistence taking?

(4) Any violations involving the illegal
taking or possession of game when the taking occurs in
an area totally closed to the particular species 1in
question or in an area totally closed to the taking of
a particular sex of a species or closed to any harvest
during a particular critical period such as the
calving season? or

(5) Any violation involving 1illegal taking
or possession when the taking 1is <clearly not for
personal use such as wolves.

(b) Violations 1involving the taking or possession of
game taken for consumption are to be 1investigated, documented
and referred to local district attorney offices at the
discretion of enforce ent personnel. No citations are to be
issued, no evidence ,aized and no search warrants obtained,
except at the direction of the district attorney, whenever the
following circumstances are present:

(¢)) the game has been taken in an area open
during any part of the year to the taking of that
species, unless the animal taken is of a sex
specifically prohibited from being taken;
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2 the game has been taken by a resident
who asserts that his or her taking 1is for personal
use? and

€)) the game has been taken in a game
management area which is not <covered by existing
regulations that specifically provide for subsistence
hunting.

Whenever a subsistence use defense is asserted in any
case that has been filed, Assistant Attorneys General Larri
Spengler (Juneau) or Liza McCracken (Anchorage) should be
contacted for advice and assistance in preparing the state"s
response and handling any evidentiary hearing that may become
necessary.

DWH/gb~10

cc: Larri Spengler
Assistant Attorney General
Juneau AGO

Liza McCracken
Assistant Attorney General ,
Anchorage AGO
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You have asked for an assessment of the requirements of
Madison v. Alaska Department of Fish and Game, P.2d .
Op. No. 2911 (Alaska Feb. 22, 1985) and State v. Eluska, ,
P.2d . Op. No. 210 (Alaska App. April 12, 1985), andhow
those requirements should be met for the approaching fishing and
hunting seasons. In brief, there 1is nothing the Department or
the Boards of Fish and Game can do to alter the statutory inter—
pretation in Madison which mandates some allocation shifts away
from sport and commercial uses and to subsistence uses - a
category much broader after Madison.

Madison in combination with Eluska requires generally
that for this season unless subsistence Tfishing permits are
issued for areas where subsistence fTishing had been authorized
and conducted 1in the past, no effective enforcement can occur
against subsistence fishing in those areas, unless all fishing on
the particular stock 1is closed. Eluska requires generally that
the Board of Game adopt, consistent with Madison, subsistence
hunting regulations separate from the general hunting regula—

tions. If that 1is not done, a number of hunting regulations
cannon be enforced effectively. (See the May 22, 1985, memo—
randum from Daniel Hickey, Chief Prosecutor, to Commissioner

Sundberg, Department of Public Safety, Commissioner Collinsworth,
Department of Fish and Game, and all Cilminal Division offices of
the Department of Law.)

The Cases

In -".adison,the supreme court overturned the interpre—
tation of the boards 1in 5 AAC 99.010 of "subsistence uses" as
being the customary and traditional uses of Tfish and game by
ruralAlaska residents, identifiable by eight criteria. The

court examined the definition in AS 16.05.940(23) and the legis—
lative history, and determined that the boards had no authority
to identify subsistence uses either as rural, or in terms of the
uses by a community or area. Further, the court said that the
boards had no authority to identify subsistence uses initially in
terms of individuals.

02 OQIAiHc. 101291
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Thus, any fish stock subject to subsistence fishing 1iIn
the pa“v. and any gara population hunted iIn the past for food by
Alask? x .sidents must be opened to subsistence Tfishing V or
hunting. All Alaskans are initially eligible to participate in
the harvest, and although subsistence fishing and hunting may be
regulated as to bag limits, etc, it cannot be restricted or
closed until all non-subsistence uses are eliminated.

Eluska created a subsistence defense" and held that i1t .

is available only when subsistence hunting regulations have not
been adopted. In those instances, an individual can assert that
he was engaging in subsistence hunting and that there are no
applicable regulations. Then the state would have the burden to
show that the existing regulations do not substantially impair
subsistence uses, oOr are necessary to protect sustained yield.
The same principles apply to subsistence fishing that the Board
of Fisheries will have to authorize under Madison, but which has
not yet been done, such as iIn Cook Inlet at certain times and 1in
certain places. Thus, 1In some respects, the court in Eluska
waived the exhaustion of remedies principle, which would normally
have required people to ask the boards to authorize harvests
before they could legally fish or hunt.

As a consequence of these cases, the department and the
boards will need to take some action with regard to both fish and
game 1n order to ensure maximum effective enforcement.

Fish

Under the dkogj."...eites authority in 5 AAC 01.015 and
th 1 authority delegated by the Board of Fisheries, subsistence
fishing permits must be issued iIn 1985 for Alaska residents to
take Tfi.sh stocks iIn areas where Tfishing with nets has been
established historically. The legal requirements for 1985 will
be satisfied i1f permit decisions arc based upon the TfTollowing
criteria:

*/ Sport fTishing is not subsistence fishing. They have dif-
ferent defiritions iIn statute; ‘''sport fishing"” 1is fishing by rod
and reel. AS 16.05.940(21). '"'Subsistence fishing" 1is fishing by
net and other efficient gear types. AS 16.05.940(22). The sub-
sistence statute mandates that subsistence fishing be authorized,
unless the sustained yield of the resource is likely to be hurt,
not that sport fishing must be authorized. AS 16.05.251(b).
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6.

No permit will be issued if 1t 1s likely to result
In conservation problems; however other uses must
not be allowed if subsistence uses are not
allowed.

Applications for permits will be considered only
for stocks arid areas which had been authoriz id
under regulations since statehood.

Permits will be issued only for stocks and specific
areas which actually had been fished under the
regulations to which criterion 2 refers; this can
be documented by department records, including
simply whether permits had been issued In the past.

The Department of Fish and Game must make
management adjustments as necessary to provide
reasonable opportunity to harvest fish for the uses
meeting criteria 1-3. In making these adjustments,
the department will employ measures which have the
following characteristics In the priority order
listed below:

a. Most effectively protects sustained yield of
the resource and provides for other manage-
ment requirements such as catch data report-
ing, field monitoring, and orderly harvest-

ing.
b. Maintains enforceability of the regulations;
C. Results in the least total harvest
opportunity foregone by sport and commercial
uses.

The Department of Fish and Game must apply these
criteria even though sport and commercial Tfish-
eries may be affected.

ITf an application for a permit is received too
late to allow orderly management adjustments in
accordance with criterion 4, no permit will be
issued this season. In such circumstances, the
department should attempt to direct the applicant
to other comparable areas and stocks for
subsistence Tishing.

The department must set permit conditions
(including harvest limits) which provide



Hon. Don Collinsworth, Commissioner May 23, 1985
Department of Fish and Game Page 4
File No. 366-375-85

reasonable opportunity to Tish for subsistence
uses. This does not mean guaranteed harvest.
When reasonable catch Hlimits previously have been
set for subsistence fisheries iIn the same area or
nearby areas, the 1985 permits should reflect
these limits. In the absence of previously
established limits, permit conditions should
provide opportunities comparable to those
applicable 1n similar fisheries. IT no meaningful
comparison 1is available, reasonable limits should
be set iIn the department®s discretion based upon
available data on past harvests.

7. All applicable statewide regulations and other
subsistence regulations continue to apply to
permits issued under these guidelines.

8. Permit conditions must be enforced as iIn any other
fishery.

The fact that permits in particular areas and at
particular times may be issued for this season by the department
under theseguidelines does not bind the Board of Fisheries to
authorizesubsistence fishing iIn the future for those areas and
at those times. The board should — as i1t already has announced
that 1t will - accept proposals regarding subsistence Tfishing
statewide, and at the fall 1985 meeting evaluate whether the
fisheries requested have been authorized and conducted 1in the
past, and whether they should be authorized under Madison. One
reason the board will not be bound by what occurs this summer is
that the department may need to rely upon the fact that permits
have been 1issued iIn the past as a basis for issuing them this
summer, perhaps without knowing whether the permits had actually
been fished. As always, the board should evaluate all informa-
tion available to 1t presented by the department, the advisory
system, and the public, when acting on proposals..

Game

The Board of Game must meet and adopt subsistence
hunting regulations separate from the general hunting regula-
tions, iIn order to ensure that all the hunting regulations are
enforceable, instead of only some existing regulations. (See the
Hickey memorandum.) The beard already has scheduled a session
beginning on June 10 to accomplish that task.

Under Madison, if a game population has been hunted for
food In the past by Alaska residents, subsistence hunting must be
authorized by subsistence hunting regulations unless sustained
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yield of the resource is likely to be harmed.

IT all hunters cannot be given the same legal oppor-
tunity to hunt while maintaining sustained vyield, or 1If
subsistence hunting by Alaskans must be restricted — signifi-
cantly 1impaired, as Eluska defined the term — non-subsistence
hunting opportunities must be reduced or, if necessary,
precluded. This would include hunting by non-state residents as
well as sport hunting and commercial hunting by both residents
and non-state residents.

IT non-subsistence uses have been eliminated, and
subsistence hunting by Alaska residents 1is still significantly
impaired, either through short seasons or by permit drawing
hunts, for example, the subsistence hunting regulations must be
based upon the "tier 2" criteria iIn determining how subsistence
hunting opportunities are distributed. Those criteria are found
in AS 16.05.255(b), and are

(@D customary and direct dependence upon the
resource as the mainstay of one®"s livelihood;

@ local residency; and
@ availability of alternative resources.
In situations where all Alaskans cannot be allowed to

hunt, enforcement of the regulations will be vulnerable under
Eluska if the board has not at least taken all feasible steps to

apply the three criteria. 1 shall be availableto workwith the
board at i1ts June meeting to assist in identifying appropriate
steps as necessary under ‘tier 2". The subsistence defense

created by Eluska after the Game Board adjourned iIn April has
dramatically altered the consequences of not applying the three
"tier 2" criteria.

Conclusion

In summary, in order to ensure that all - rather than
just some - Tishing and hunting regulations are enforceable
under Madison and Eluska subsistence TfTishing permits must be
issued for this summer In areas and at times where subsistence
fishing was authorized and conducted iIn the past. Further,
subsistence hunting regulations consistent with Madison, and the
"tier 2" criteria where appropriate, must be adopted.

If you have any questions, please contact me.
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MEMORANDUM

TO: Robert Sundberg Don W. Collinsworth
Commissioner Commissioner
Department of Public Safety Department of Fish & Game

All Criminal Division Offices
Department of Law

FROM: Daniel W. Hickey
Chief Prosecutor

SUBJECT: Subsistence Defense for Fish and Game Violations -
Enforcement Criteria iIn Light of State v. Eluska

The purpose of this memorandum is to provide
enforcement personnel and prosecuting attorneys with a set of
guidelines that will have to be followed 1iIn fish and game
prosecutions iIn light of the subsistence defense created by the
Alaska Court of Appeals iIn State v. Eluska, P.2d , Op-
No. 210, (Alaska App. April 12, 1985).

A. The Court Decision

In Eluska, the court of appeals ruled that the Board
of Game had failed to comply with the legislative mandate set
out iIn AS 16.05.255(b) that specific regulations be adopted
providing for subsistence uses and a subsistence priority for
the taking of game. As a result, the court established a
"subsistence defense" meaning that 1In areas where specific
subsistence regulations have not been adopted conduct that would
otherwise 1involve the illegal taking or possession of game 1is
jJustified as a ''subsistence use" if: (O the person believed
that he or she was taking the game iIn question for subsistence
uses; and (@ the person was not aware of and did not
consciously disregard a substantial and unjustifiable risk that
his or her taking was not a subsistence use of the game taken.

Because of the Board®"s fTailure to adopt regulations,
the court was unwilling to make the defense an affirmative
defense which would put the burden of proving 1t on the
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defendant. Instead, the court held that once the defense is
raised (and that i1t may be raised prior to trial), the state has
the burden of proving beyond a reasonable doubt that the taking
or possession was not a subsistence use. Given the fact that
neither the board nor the legislature has come up with a
workable definition of subsistence, this will be virtually an
impossible burden to meet. What this means in effect iIs that a
resident of the state who asserts that his or her taking or
possession involves a subsistence use cannot be convicted unless
the state can prove beyond a reasonable doubt that either Q@
the regulation allegedly violated did not restrict the taking of
game, or (@ any such restriction placed an absolute priority on
subsistence uses and was necessary to protect substained yield.

Prior to the court of appeals decision i1n Eluska, the

Alaska Supreme Court iIn Madisonv. Department ofFish and Game,
P.2d _ , Op. NO. 2911 (Alaska February 22, 1985), struck

down a regulatory scheme designed to identify eligibility for
subsistence fishing in Cook Inlet and to allocate fish resources
among subsistence, commercial, personal use and sport fishermen.
The court held that under AS 16.05.940(23), which defines
"subsistence uses,' all Alaskans were initially eligible for all

subsistence hunting and fishing. The court additionally held
that AS 16.05.251(b) establishes a priority for subsistence use
over all others. In other words, to the extent that an

insufficient number of fish exist to accommodate all potential
users, subsistence use is to be allowed at the expense of sport,
personal or commercial use. Governor Sheffield introduced a
bill iIn response to the Madison decision that would have
clarified and restricted subsistence taking. That bill was
passed by the House of Representatives but not by the Senate and
remains pending before the legislature.

AS 16.05.251(b), pertaining to fish, and
AS 16.05.255(b), pertaining to game, are parallel provisions.
Considering Eluska and Madison together, the conclusion to be
drawn is that a Isubsistence use"™ defense is now available for
many hunting and subsistence fTishing violations committed by
Alaska residents.

Any Alaska resident, whether from a rural or urban
area, can potentially and successfully assert a 'subsistence
defense™ iIf the State has not adopted specific subsistence
regulations consistent with Madison and Eluska and if the person
reasonably believed he took the fish or game for 'customary' or
"traditional™ uses. Unless and until remedial regulatory or
legislative action 1is taken, a serious enforcement problem
exists, and i1t is likely that there will be a significant
increase In fTish.and game harvests, particularly around urban
areas.
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The Madison and Eluska decisions have had a serious
effect on the State"s ability to enforce fish and game
violations under circumstances where someone can assert a

subsistence use defense. The State has filed a Petition for
Rehearing in Eluska seeking to have the —court®"s opinion
modified. That petition has recently been denied and we are now
preparing a petition to the Supreme Court. However, unless the

court reverses the decision or until the situation 1is addressed
by the boards or the legislature, the guidelines described below
are required.

B. Fisheries Violations

Throughout most of the state, the Eoard of Fisheries
has already authorized subsistence fishing by regulation. The
Department of Law has advised the Commissioner of Fish and Game
to exercise his authority under 5 AAC 01.015 and the authority
delegated to him by the Board of Fisheries to issue subsistence
permits for taking salmon 1in areas where subsistence harvests
have been historically authorized and conducted. IT that 1is
done and announced publicly, Fish and Wildlife officers and
prosecutors will enforce all fishing regulations relating to
taking or possessing salmon and other species.

Until that announcement is made, enforcement of
fishing regulations relating to taking jr possessing salmon will
be limited to sport fishing violations, violations committed in
subsistence fisheries currently authorized 1in regulations and
commercial fishing violations.

C. Game Violations

Jintil regulations are adopted which comply with
Eluska, "the following oguidelines will apply to all game
violations:

1. Violations Occurring in National Parks and
Monuments

All game violations occurring 1in national parks and
monuments should be referred to appropriate federal authorities
(U.S. Fish and Wildlife Service and the United States Attorney's

v It is important to note that "sport fishing” 1is defined 1.
AS 16.05.940 (21) as fishing primarily by rod and reel for

personal wuse, while "subsistence Tfishing"”™ 1is defined 1in AS
16.05.940(22) as Tfishing primarily by nets and other efficient
methods. It is subsistence fishing that 1is given special

protection in AS 16.05.251(b).

»
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Office) . We have been advised that the Division of Fish and
Wildlife Protection 1in the Department of Public Safety have
worked out arrangements with federal authorities to refer such
cases and to act as special federal enforcement agents.

2. Violations Occurring on All Other Lands

() Violations involving the following offenses are
to be handled in accordance with normal procedures with respect
to the issuance of citations and the seizure of appropriation
evidence:

€D All game violations committed by
nonresidents or commercial operators;

(2) All non-possessory game violations,
such as "wanton waste" and "hunting same day
airborne";

(3) Any violations involving the illegal
taking or possession of game when the taking occurred
in an area totally closed year round or closed by an
emergency order containing specific findings that the
resource would be jJjeopardized by ~“ny further harvest
including subsistence taking?

(4) Any violations involving the 1illegal
taking or possession of game when the. taking occurs in
an area totally closed to the particular species in
question or in an area totally closed to the taking of
a particular sex of a species or closed to any harvest
during a particular critical period such as the

calving season; or

(5) Any violation involving illegal taking
or possession when the taking 1is <clearly not for
personal use such as wolves.

(b) Violations involving the taking or possession of
game taken for consumption are to be investigated, documented
and referred to local district attorney offices at the
discretion of enforcement personnel. No citations are to be
issued, no evidence seized and no search warrants obtained,
except at the direction of the district attorney, whenever the
following circumstances are present:

) the game has been taken 1in an area open
during any part of the year to the taking of that
species, unless the animal taken is of a sex
specifically prohibited from being taken;

»
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) the game has been taken by a resident
who asserts that his or her taking is for personal
use; and

€)) the game has been taken in a game
management area which 1is not covered by existing
regulations that specifically provide for subsistence
hunting.

Whenever a subsistence use defense 1is asserted 1in any
case that has been filed, Assistant Attorneys General Larri
Spengler (Juneau) or Lisa McCrack»n (Anchorage) should be
contacted for advice and assistance in preparing the state's
response and handling any evidentiary hearing that may become
necessary.

DWH/gb-10

cc: Larri Spengler
Assistant Attorney General
Juneau AGO

Liza McCracken
Assistant Attorney General ,
Anchorage AGO
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