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M EMORANDUM May®" 5, 1985

T0: Senator Don Bennett,
President of the Senate

FROM: Senator Arliss Sturgulewski,
Chairman, Resources Committee

As you are aware, on Saturday the House, by a one vote margin, passed an
amended version of CS for HB 288 (Judiciary), the governor®"s subsistence
bill. Unfortunately, the governor has chosen to present a bill that he
must realize has no chance of passage by the full legislature. While
warning of the dire consequences if a subsistence bill is not passed, he
has steadfastly opposed any amendments which might increase the
possibility of developing an acceptable bill.

We are all aware of the possible ramifications of no legislation. Among
these may be: the closing of some our major sport and commercial
fisheries, federal intrusion into the management of our fish and
wildlife resources, unprosecuted violations of fish and game laws, and
potential damage to our resources. I realize that there are many~in our
state who discount these dangers, but the combined risks are grave
enough to be of serious concern.

SB 231, the Senate version of the governor®s subsistence bill, 1is still
in State Affairs, its committee of first referral. Because of this, the
Resources Committee has not held any public hearings on this issue.
However, as chairman of the Senate Resources Committee, | have been
actively working on the subsistence problem since the Supreme Court
decided the Madison case.

I realize the available time for public hearings will be limited if a
bill reaches my committee, and that it is vital the interests of groups
on all sides of this issue be considered in trying to find a solution.
Because of this, | have attempted to include representatives of as many
of those interests as possible in discussions of this problem.

This office has worked with other Senators and Representatives; with
officials from the departments of Fish and Game and Law; with
representatives of the Outdoor Council and other outdoor groups; with
representatives of the Alaska Federation of Natives and other Native
organizations; with the United Fishermen of Alaska and other commercial
fishing interests; with professional big game guides; and with any one



else who has called or come into my office with concern about this
issue.

The result of this work has been an evolutionary series of draft bills
and letters of intent. The latest of these drafts and its letter of
intent are attached to this memo. By no means do I intend to imply that
everyone with whom we have worked 1is 1in agreement with this draft or
that this effort is a perfect solution. If that were so, we would not
be faced with a problem. The draft, however, is an honest attempt to
craft a subsistence bill that will pass the legislature, will comply
with ANILCA, and will balance the competing interests for our resources.

I wanted to be sure that you had this information before making

referrals on HB 288. If the house subsistence bill comes to the
Resources committee this session, | anticipate acting swiftly to pass
out a committee substitute similar to the attached draft. I stand ready

to meet with you and explain the draft bill and my grave concerns about
the consequences of inaction.

cc: members,
Senate Resources Committee
Senator Mitch Abood,
Chairman State Affairs Committee



DRAFT LETTER OF INTENT 5/4/85

SENATE CS for HB 288

It is the intent of the legislature in enacting this legislation, to
comply with the spirit and intent of The Alaska National Interest Lands
Conservation Act, P.L. 96-487 while avoiding possible violations of the
equal protection guarantees of Article 1, Section 1 and Article VIII,

Section 15 of the Alaska Constitution.

This legislation maintains subsistence use as a priority use of Alaska“"s
wild, renewable resources in accordance with ANILCA, and establishes a
system of preferences of beneficial uses of these resources. All uses
are subject at all times to limitations based on the sustained yield
principle and to reasonable regulations as to seasons, catch or bag
limits, and methods and means without requiring that uses of lower

priority be eliminated first.

If the harvestable surplus of a fish stock or game population

is not large enough to provide a reasonable opportunity for all
subsistence uses, individual local residents who have a direct and
customary dependence upon fish or game populations as a mainstay of
their livelihood and wholack available alternative resources have the

highest priority of use.



Subsistence uses in rural Alaska by Alaska residents who, in a cost
effective manner, use, including consume, their take in the same rural
area it was taken, have the next highest priority of use. It is
intended that the boards shall have the authority to determine cost
effectiveness, considering methods and means of harvest characterized by
efficiency and economy of effort and cost, and conditioned by local

circumstances.

The boards must establish a mandatory allocation that ensures all
Alaskans a reasonable opportunity for sport or personal use fishing or
hunting, unless such regulations would ieopardize or interfere with the
maintenance of a fish stock or game population or with the continuance
of subsistence. In making allocation decisions, the Boards of Fish and
Game shall continue to strive to ensure the health and prosperity of
commercial, sport, personal use and subsistence uses, while guaranteeing
Alaskans a reasonable opportunity to take and use fish stocks and game

populations for the full range of beneficial uses.
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5/6/85
Original sponsor: Rules/Governor
IN THE HOUSE
SENATE CS FOR CS FOR HOUSE BILL NO. 288
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to the taking of fish and game for

subsistence and personal use; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that

(¢H) nonresidents visiting Alaska take fish stocks and game
populations primarily for commercial, trophy, and recreational purposes;
Alaska residents, who take fish stocks and game populations for noncommer —
cial purposes, use the stocks and populations primarily for food for per—
sonal or family consumption;

(2) the taking of fish stocks and game populations by residents
for personal or family consumption is important to the health, safety, and
general well-being of all Alaska residents;

(3) the customary and traditional use of local fish stocks and
game populations in rural areas of the state is a significant characteris—
tic of the economy of many Alaskan communities and areas because it is cost
effective and important to the health, safety, and general well-being of
Alaskans;

4) the taking of fish stocks and game populations for commer —
cial, recreational, and other uses by both residents and nonresidents is
important to the economy of the state and particularly to the economies of
communities dependent upon commercial fishing; and

(5) commercial fishermen often use a portion of their catch for
personal use.

-1- SCS CSHB 288 (Res)
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* Sec. 2. AS 16.05.251(a) 13 amended to read:

(a) The Board of Fisheries may adopt regulations it conside
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

D) setting apart fish reserve areas, refuges and sanctu—
aries in the waters of the state over which 1t has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasous and areas for the
taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex and
size limitations on the taking of fish;

4) establishing the means and methods employed 1in the
pursuit, capture and transport of fish;

(5) establishing marking and identification requirements
for means used 1in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, personal
use fish, subsistence fish, or predators or other categories essential
for regulatory purposes;

@) watershed and habitat 1improvement, and management,
conservation, protection, use, disposal, propagation and stocking of
fish;

(8) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis—
ing control measures considered necessary to the resources of the
state;

(9 prohibiting and regulating the live capture, posses—
sion, transport, or release of native or exotic fish or thair eggs;

(10) establishing seasons, areas, quotas and metho
harvest for aquatic plants;

SCS CSHB 288(Res) —2-
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' (1) establishing the times and dates during which the
’ issuance of fishing licenses, permits and registrations and the trans-—
’ fer of permits and registrations between registration areas 1is
* allowed; however, this paragraph does not apply to permits issued or
i transferred under AS 16.43%
° (12) regulating selected stocks in nonrural areas for catch-
' and-release sport fishing and regulating selected stocks in rural
° areas for catch-and-release sport fishing and subsistence;
i (13) regulating commercial, sport, personal use, and subsis—
° tence fishing.
* Sec. 3. AS 16.05.251(b) is repealed and reenacted to read:
(b) The Board of Fisheries shall establish a mandatory allo

N tion that ensures all residents a reasonable opportunity for sport or
14

personal use fishing, and shall adopt regulations authorizing these
N types of takings in accordance with the Administrative Procedure Act
16

(AS 44.62), unless the regulations will jeopardize or interfere with
17

the maintenance of a fish stock on a sustained-yield basis or with the
18

continuance of subsistence. Takings authorized under this subsection
19
2 are subject to reasonable regulation of seasons, catch 1limits, and

methods and means.
2
” * Sec. 4. AS 16.05.251 is amended by adding new subsections to read:
”s (d) The Board of Fisheries shall adopt regulations in accorda
» with the Administrative Procedure Act (AS 44.62) permitting the taking

of fish stocks for subsistence uses unless the board determines that
25
s adoption of the regulations will jJeopardize or interfere with the
, maintenance of a fish stock on a sustained-yield basis. Whenever it
. is necessary to restrict the taking of a fish stock to assure the
’o maintenance of the stock on a sustained-yield basis, or to assure the

continuation of subsistence uses of the stock, subsistence shall be

_3- SCS CSHB 288(Res)
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the priority use. Takings authorized under this subsection are sub-
ject to reasonable regulation of seasons, bag limits, and methods and
means.

e IT the harvestable surplus of a fish stock 1is not
enough to provide a reasonable opportunity for the taking of fish from
the stock for subsistence uses, the board shall adept regulations that
establish restrictions and limitations on the taking of fish from the
stock for subsistence uses on the basis of the following criteria:
(1) custon., y and direct dependence upon the fish stock as the main-
stay of one"s livelihood; () local residency; and (3 availability of
alternative resources. Subsistence fTishing authorized under this
subsection is subject to reasonable regulation of seasons, bag limits,
and methods and means.

Sec. 5. AS 16.05.255(a) 1is amended to read:

@ The Board of -Game may adopt regulations it considers adv

able 1n accordance with the Administrative Procedure Act (AS 44.62)
for

(1) setting apart game reserve areas, refuges and sanctu-
aries in the water or on the land of the state over which it has
jurisdiction, subject to the approval of the legislature;

(@ establishing open and closed seasons and areas for the
taking of game;

(@) establishing the means and methods employed in the
pursuit, capture and transport of game;

(49 setting quotas, bag limits, harvest levels, and sex,
age, and size limitations on the taking of game;

(B) classifying game as game birds, song birds, big game
animals, fTur bearing animals, predators or other categories;

(6) methods, means, and harvest levels necessary to control

SCS CSHB 288(Res) 4~
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predation and competition among game iIn the state;

(7 watershed and habitat iImprovement, and management,
conservation, protection, use, disposal, propagation and stocking of
game;

(B prohibiting the live capture, possession, transport, or
release of native or exotic game or theilr eggs;

(©)) establishing the times and dates during which the
issuance of game licenses, permits and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits is allowed”®

(10) regulating sport and subsistence hunts.

Sec. 6. AS 16.05.255(b) 1is repealed and reenacted to read:

((9)) The Board of Game shall establish a mandatory allocat

that ensures all residents a reasonable opportunity for the taking of
game for personal or fTamily consumption, and shall adopt regulations
authorizing the taking iIn accordance with the Administrative Procedure
Act (AS 44.62), unless the regulations will jeopardize or interfere
with the maintenance of a game population on a sustained-yield basis
or with the continuance of subsistence. Takings authorized under this
subsection are subject to reasonable regulation of seasons, bag lim-
its , and methods and means.

Sec. 7. AS 16.05.255 1i1s amended by adding new subsections to read:

@ The Board of Game shall adopt regulations iIn accordance w

the Administrative Procedure Act (AS 44.62) permitting the taking of
game populations for subsistence uses unless the board determines that
adoption of the regulations will jeopardize or iInterfere with the
maintenance of a game population on a sustained-yield basis. Whenever
it is necessary to restrict the taking of a game population to assui*e
the maintenance of the population on a sustained-yield basis, or to

—5- SCS CSHB 288(Res)
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assure the continuation of subsistence uses of the population, subsis-
tence shall be the priority use. Takings authorized under this sub-
section are subject to reasonable regulation of seasons, bag limits,
and methods and means.

(e If the harvestable surplus of a game population is not large
enough to provide a reasonable opportunity !or the taking of game from
the population for subsistence uses, the board shall adopt regulations
that establish restrictions and limitations on the taking of game from
the population for subsistence uses on the basis of the following
criteria: (1) customary and direct dependence upcn the population as
the mainstay of one®"s livelihood; () local residency; and ) avail-
ability of alternative resources. Subsistence hunting authorized
under this subsection iIs subject to reasonable regulation of seasons,
bag limits, and methods and means.

Sec. 8. AS 16.05.940(21) is amended to read:

(@a)) "sport Tfishing"” means the taking of or attemp:!

take for personal use or for personal or family consumption, and not
for sale or barter, any fresh water, marine, or anadromous Tfish by
hook and line held in the hand, or by hook and line with the Iline
attached to a pole or rod that [WHICH] 1s held in the hand or closely
attended, or by other means defined by the Board of Fisheries;

Sec. 9. AS 16.05.940(23) 1is repealed and reenacted to read:

(23) ‘''subsistence uses' means the customary, traditional and
cost-effective taking and use by Alaska residents in rural areas of
wild, renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation, for the
making and selling of handicraft articles out of nonedible by-products
of fish and wildlife resources taken for personal or family consump-

tion, and for the noncommercial customary trade, barter, or sharing

SCS CSHB 288(Res) —6-
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for personal or fTamily consumption. Wild and renewable resources
taken for subsistence uses must be used iIn the same area iIn which they

are taken. In this paragraph,

* Sec.

A family" means persons related by blood, marriage,
or adoption, and persons living in the household on a permanent
basis;

B "rural area”™ means a historic hunting or Tishing
area associated with a community or area in which the taking of
fish stocks and game populations for personal and family consump-
tion i1s a significant characteristic of the economy of the commu-
nity or area;

10. AS 16.05.940 is amended by adding a new paragraph to read:

(28) "personal use TfTishing" means the taking, or atte

to take by Alaska residents for personal or family consumption and not

for sale or barter, finfish, shellfish, or other fishery resources

with

gill net, dip net, seine, pot, Tish wheel, long line, or other

similar means defined by the Board of Fisheries.

* Sec.

10.070(c) -

11. This Act takes effect immediately In accordance with AS 01.-

—7- SCS CSHB 288(Res)
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Senate
Committee on &efourcef

February 27, 1986

Honorable William P. Horn
Assistant Secretary

Fish and Wildlife and Parks
Department of the Interior

Dear Secretary Horn:

Enclosed i1s Senate Resources CS for CS for House Bill No.
288 (Resources) and a sectional analysis of this bill. This
committee substitute has been formally adopted by the
Resources Committee as the working document before the
committee.

I am looking forward to your visit and hope that you can
address this bill In your testimony. It has been our
intent/, in drafting this bill/ to comply with federal law.

IT you have the opportunity to call me after you have had a
chance to look at the bill and before you come to Juneau, I
feel this would be beneficial. 1 appreciate your continued
help and concern on this Issue.

Sincerely yours,

Senator Arliss Sturgulewski
Chairman, Resources Committee



G 0OV ERNOR 0 F F» L A S K A
8800 Glacier Hwy., Suite 250
JUNEAU, AK. 99801

March 5, 1986

Senate Resources Committee

State of Alaska

Senator Arliss Sturgulewski, Chairman
Pouch U

Juneau, Ak. 99811

Dear Senators:

It 1s my understanding that your review of Senate CS -for HB 288
(subsistence) 1is coming to an end and there may not be any
further public testimony on this piece of legislation iIn your
committee. Unfortunately, 1 was unaware of your one
teleconference on the bill and thus was not able to testify. I
do believe, however, that there are a few points that have not
been stressed adequately and since it appears that 1 will not be
able to present them personally, 1 am putting them in writing.

First, | want to stress that all Alaskans are praying that a fair
and workable law will be forthcoming wh iai will lay the
subsistence controversy to rest, once and for all. We are also
appreciative of the complexity of the problem and the seriousness
of the issue as, iIn one way or the other, it affects the daily
lives of most Alaskans.

I would like to compliment the. State Affairs and Resourc*
Committees attempts to improve on the simplistic legislation
introduced by the Governor and narrowly passed by the House
during the last session. There are definite iImprovements iIn the
legi st at 1on .

The provisions which provide the authority to regulate
subsistence taking, give the Boards authority to identify
subsistence stocks, authorize issuance of subsistence permits,
provide that subsistence users be given a reasonable opportunity
to harvest and allow no subsistence defense for fish and wildlife
harvested outside the regulations are all important and crucial
additions to the original bills.

The major stumbling blocks of the subsistence law debates are,
however, still Ileft unattended. The committe chose to eliminate



a critical section of an early draft which allowed the Boards to
apportion subsistence use among species, stocks and populations
that are similar and reasonably available. The committee also
chose to insert the word “rural” iInto the state law without
providing a definition which would possibly narrow a subsistence
priority down to the "true subsistence users'"™ which most Alaskans
would agree deserve some preferential treatment.

The committee has also chosen to ignore the overwhelming
testimony of most Alaskans that any preferential allocation of
our common property resources for subsistence should be based on
need rather than resi dency. Alaskans have also strongly endorsed
a revision of the existing policy to base subsistence on
individual or family need rather than on a community basis where
"need" 1s totally ignored.

We all fully realize that you are under pressure from the Federal
government and subsistence advocates to adopt a state law
precisely iIn line with their narrow iInterpretations of the
existing Federal law. Unfortunately, most Alaskans are not going
to endorse a law which descriminates based on where a person
lives iIn Alaska.

One of the most volatile issues has been concerned with
identifying "who'" 1s a subsistence user. In your legislation, by
complying with the Federal law and inserting the word rural, the
only residents that are really eliminated from the priority use
are those that live in Anchorage. Fairbanks, Juneau and

Ketchi kan. I fully realize that you have provided direction,
through the letter of intent, for the Boards of Fisheries and
Game to further delineate ''subsistence uses™ and 'rural areas".
In my opinion, by passing the buck to the regulatory boards, the
legislature 1is neglecting its responsibilities. It i1s obvious
that 1t each legislator 1is forced to define which area 1is or 1Is
not a subsistence area and thus which constituents are
subsistence users, that i1t is going to be extremely difficult to
draft legislation which will pass both houses.

I maintain that the boards are even less prepared to deal with
the construction of socially descriminatory laws than is the
legislature and further more it iIs not the function of an
allocation board. It is clearly the function of the legislature
to develop clear guidelines by which the boards would follow In
implementing the laws. Most iImportantly, every Alaskan would be
able to judge and comment personally on the legislation. It 1s
critical that everyone be able to determine whether he or she 1is
"in" or "out"™ directly from the proposed legislation.

I believe it is hypocritical for the legislature to consistently
criticize the administrative agencies for developing broad
regulatory authority and then pass a piece of legislation as
poorly constucted as this legislationwith almost unlirited
regulatory options. It is clear thatbecause the legislature
cannot deal with the politics of thisissue, they are pulling the
pin and throwing the hand grenade to the Boards iIn hope that they



will develop the political guts to do what the legislature 1is
apparently unable to do.

I personally feel you should craft a subsistence law which 1is
acceptable to most Alaskans based on some criteria of need and
lack of alternative resources and let the courts settle whether
or not it is in compliance with the Federal law. "I also strongly
urge you to face up to your public responsibilities if you decide
to descriminate against urban residents by giving a priority to
rural residents by precisely defining what 1is rural. The public
deserves that much consideration on this volatile issue.

I would like to point out iIn closing that despite recent
testimony to the contrary, Alaskans voted in 1982 to retain the
exisiting State law which clearly does not descriminate against
urban users. For some reason, subsistence advocates have twisted
the 1982 vote as an endorsement of the privilege for cnly rural
res iden ts.

It 1s also important to express my concern for your lack of
consideration for public input into the constantly changing
legislation. One poorly advertised teleconference can hardly be
considered public participation.

Thank you for considering my comments.

1y,

Ron Somerv ille



Alaska ¢rtate \egislature
o e, e

Senate

Committee on £e3ource3
March 10, 1986

Ron Somerville

c/o Somerville for Governor
8800 Glacier Highway, Suite 250
Juneau, Alaska 99801

Dear Ron,

Thank you for your letter which | received Friday. As you are
aware, though we have agreed on some aspects of the
subsistence issue and disagreed on others, 1 have always
valued your opinions.

I share your opinion that we all deeply desire a fair and
workable subsistence law that will lay the subsistence 1issue
to rest once and for all. The Senate State Affairs and
Resources Committees have worked long and hard to make such a
bill a reality. I appreciated your compliments on the
improvements to the bill.

As you mention, the subsistence bill now has a number of
important provisions that were lacking last year. Among these
are:

- a requirement that the boards i1dentify subsistence stocks
and populations by area;

- an exclusion from subsistence harvest of stocks and
populations which the boards do not i1dentify as subject to
subsistence uses. Examples would probably be bison, elk, and
mountain goats, most populations of Dali sheep and some
steelhead and trout stocks ana brown bear populations;

- a requirement that subsistence users be given a reasonable
opportunity to harvest;

a provision that all takings of fish and game are subject
to reasonable regulation of seasons, bag limits, and methods
and means, including prohibitions on wanton waste;

- a prohibition against the use of the subsistence defense in
violations of fish and game laws.

I believe we agree that all of these are iImportant
improvements to last year®"s bill. Unfortunately we seem to



disagree on the major principle of whether or not the
legislature should pass a bill that complies with federal law.
I believe passage of a bill that lacks that compliance would
be a meaningless charade and a deception of the public. Lack
of compliance will cause a federal takeover of management of
our fish and game on all public lands on June 1, 1986.
Management of our own resources was one of the driving forces
in our becoming a state, and | am not going to be part of
giving away that principle.

There may be many who would like to characterize the danger of
federal takeover on June 1st as an empty threat or as federal
bullying. Unfortunately, neither i1s true. The Department of
Interior certainly wishes to avoid takeover and has neither
the money nor manpower to do a decent job of management of our
fish and game. Assistant Secretary Horn emphasized that
point, but he also made it plain that this 1Is an issue on
which the department does not have discretion.

IT the department tries to ignore the federal law, | believe
we would immediately see the issue in court under Section 807,
the Judicial Enforcement section of ANILCA. We would then be
faced not only with a federal takeover of fish and game
management, but with the very real risk of a federal judge
deciding that he is going to personally supervise that
management. Before anyone dismisses that risk, 1 would
suggest that he or she look very carefully at what happened in
Washington State with Judge Boldt.

I realize that there are persons, including some iIn the
legislature, so strongly opposed to subsistence that they
would welcome such a scenario, believing the results would be
so onerous that out of the resulting political chaos a strong
movement would develop to change the federal law. That
approach i1s playing Russian roulette with our resources. The
State Affairs and Resources committees have worked very hard
with people on all sides of the iIssue to hammer out a
subsistence bill that will work for all of us, rather than
yielding to easy rhetoric based on how we wish things were.

I should point out that there are ongoing private court suits
challenging the constitutionality of the federal subsistence
law. Enactment of legislation will have no effect on the
outcome of those suits. Such legal battles can take years,
however, with very uncertain results. The same can be said
for attempts to change the federal law. We need a fair and
equitable law now, one that retains our own control of our
resources, and iIs enforceable and constitutional. The Senate
Resources Committee Substitute for House Bill 288 1i1s such a
bill.

In your letter you raise the issues of need and residence. As
you well know, the use of a criterion based on individual
economic need is clearly not in compliance with federal law.



Assistant Secretary Horn testified to that during his
appearance before the Senate Resources Committee on March 5,
1986. The fTederal legislative history on the subject states
in part, "The policy also requires that regulatory systems
which employ Income requirements may not be imposed on rural
residents."”

Also, as you well know, the federal law explicitly and re-

peatedly refers to "rural residents.” A bill which ignores
this fact would also clearly not comply. Again the federal
legislative history is specific on this point. It states, "It

also should be noted that customary and traditional
subsistence uses must be evaluated on a community or area
basis, rather than an individual basis.” This leaves us a
good degree of flexibility, however, 1in defining "rural area"
for the purpose of this bill.

Your interpretation of which areas of the state would have
subsistence use eliminated iIn them may have been correct for
the bill as i1t was originally introduced by the governor.
That iInterpretation is clearly incorrect, however, for the
Senate Resources Committee substitute.

"Rural area'™ in the bill is defined as "a community or area of
the state in which the noncommercial, customary, and
traditional use of fish or game for personal or family con-
sumption is a significant characteristic of the economy of the
community or area.” The bill"s accompanying sectional
analysis cites Congress®s intent to protect subsistence uses
where ™"...such uses have played a long established and im-
portant role In the economy and culture of the community...™.
The sectional further states, "It is expected that the boards
...would review areas as conditions change to assure a rural
or nonrural classification is still appropriate.”

Whether or not a community or area is classified as a "rural
area” for the purposes of this bill will be a factual deter-
mination by the Boards of Fish and Game. Subsistence will
exist in areas only after the boards have made a factual
determination based on the economy of the particular area and
then only on stocks and populations identified by the boards
as subject to subsistence use. The result of limiting the
subsistence preference to those who live 1In areas so
identified will be to protect subsistence where i1t iIs really
needed, but limit 1t to a small percentage of our population
so conflicts will be dramaticaxly reduced. All of this iIs iIn
perfect compliance with federal law.

We realize that many Alaskans iIn every part of our state eat a
great deal of fish and game. This bill i1s not intended to
limit that 1n any way. What i1s intended, however, is to limit
the number of people who have a preference over the rest of us
when 1t comes times to harvest that food.



In closing, | feel the need to respond briefly to your last
two paragraphs which left me more than a bit bemused. Your
interpretation of the 1982 vote is one of the most interesting
attempts at revisionist history | have ever come across.

Since you spearheaded the move to repeal the existing law iIn
1982, 1 take i1t you felt differently then.

Your expressed concern for the lack of public hearing falls in
a similar category. As this bill has made i1ts way through the
legislature, 11t has had as many public hearings as any piece
of legislation 1 am aware of. There have been numerous
statewide teleconferences as well as two-day public hearings
in Fairbanks and Anchorage. These hearings culminated in a
statewide teleconference by the Senate Resources Committee
where we listened to every person who wished to testify.

I am sorry you wero not aware of the meeting, but 1 feel
compelled to point out that it was thoroughly advertised, very
well attended, and included testimony by Roberta Booher who
officially represented the Alaska Outdoor Council, the
organization of which you are the former executive director.

I will present your letter to the Senate Resources Committee.

I appreciate the depth of your feeling on this issue, and as |
said 1In the beginning of this letter, though we disagree on
some aspects, 1 always value your opinions.

Sincerely yours,

Chairman, Senate Resources Committee

cc: Senate Resource Committee Members



Jim Rearden
413 E. Lee Drive
Homer. Alaska 99603
Phone: (907) 235-8543 Member. American Society
of Journalists & Authors
Jan. 15, 1986

Representative Mike Davis
Alaska State Legislature
Pouch V. (MS 3100)

Juneau, Alaska 99811

Dear Mike:

I believe there is a simple and satisfactory solution to
the subsistence issue that could:

1. Provide rural residents who depend on game for food with
maximum opportunity to get their game.

2. Put every Alaskan hunter on equal footing.

3. Meet the federal requirement for providing a subsist-
ence priority for rural residents.

4. Put an end to squabbling, end racism, end divisiveness
in hunting/fishing matters.

5. End the controversial and unworkable "‘point system' for
individuals.

6. Allow the board of game to get back to managing game
instead of wrangling about and trying to understand an
impossible subsistence law.

7. Simplify hunting regulations so that they can be
easily understood.

8. End the discrimination that non-residents feel exists
foc™big game hunting iIn Alaska.

9. Put game management back on a biological basis.

10. Be legal and constitutional. It should also be
acceptable to reasonable Alaskans.

The 1dea 1s so simple that you may have difficulty
In accepting it. | urge that you to give it some thought.

It would be necessary to repeal the present state
subsistence priority law.

In its place I suggest that the legislator hammer out a law
that would require the Board of Game to provide longer seasons
and larger bag limits, within biological limits, for rural game
management units, than for urban game management units.

As you know, there are 26 game management units (GW) 1In
the state. Some are clearly "rural”, others are clearly more
heavily utilized by urban residents,. Many are used by both
rural and urban hunters.

A study of game regulations since the 1940"s clearly shows
that rural areas have consistently had longer seasons and larger
bag limits than "urban™ game management units. Common sense
dictated this: where hunting pressures are lower, more generous
seasons and bag limits can be allowed.

Whether intentionally or accidentally, the Alaska Game
Commission, the old Board of Fish and Game, and even the (1975



to date) present Board of Game, enacted regulations that clearly
favored rural residents of Alaska with longer seasons and larger
bag limits than were set for areas hunted by urban residents.

Obviously, an easily-reached rural GMU with generous
seasons and bag limits would attract urban hunters. The
solution to this has already been worked out by the Board of
Game .

The legislature could direct the Board to establish
controlled use areas, and to establish seasons favored
by local residents - which are often seasons that discourage
hunters from outside the area from participating.

The controlled-use area concept solved a lot of problems
when urban aerial hunters started hunting the middle and lower
Yukon areas. Local residents accepted and liked the idea.
Airplane hunters had to land their planes and hunt afoot or from
boats, as most local residents do. This slowed the ingress of
urban hunters, and controlled those who did come iIn. Ask Game
Board member Sidney Huntington of Galena about this. ATV"s can
be controlled, as can boats, or other methods of hunting, by
establishing a controlled use area.

Urban hunters don™t show up in great numbers iIn a distant
and rural GMU iIn Nov., Dec., Jan., Feb., or March for a moose or
caribou hunt. November hunts have been popular iIn rural areas
because 1t iIs easier traveling at that time with snowmachines,
and easier to haul meat. Meat keeps without refrigeration in
November and after, an advantage to rural residents.

During the period 1950-78 in the face of growing urban
populations and increasing hunting pcessures, this system
worked, although 1t was not formalized by law. Rural residents
had ample opportunity to take the game they needed - and
providing that opportunity 1is really all that any subsistence
priority law can do.

My suggestion is simply that the legislature formalize
by law a common sense game management approach that has
already proven itself.

A clear statement of intent, passed by the legislature,
along with a law that provides the Board of Game no choice but to
establish longer seasons and larger bag limits iIn rural GMU than
in urban GMU"s (within biological limitations), should make it
possible for the Game Board to effectively provide subsistence
users with abundant hunting opportunity. The controls to prevent
overhunting, mechanized hunting, too much competition, or
crowding, are already iIn place and have long been used by the
Game Board.

My proposed solution does not address the subsistence
fishery. At the time the priority subsistence law passed iIn
1978, subsistence fisheries existed all over the state, and they
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were not and have not since really been in dispute. The
subsistence fishery could be worked into my suggestion, but 1
think 1t would unnecessarily complicate i1t. New subsistence
fishery legislation should be easily accomplished.

Most of the opposition to the subsistence law is
not because Alaskans oppose the use of fish and game for
subsistence, but because they don"t like i1ts discriminatory
aspects. State game biologists have repeatedly warned that the
law threatens the proper management of the resource. | agree
with them.

IT regulations iIn each GMU applied equally to all huntt s,
there would be few complaints. The regulations are already
tailored to the hunting pressures, game populations, and
transpsortation problems of each Game Management Unit. No new
concepts would be needed.

In the four or five years | wrestled with the present
subsistence law as a Board of Game member, 1 never got a clear
picture as to how it could or should work. The fact that legal
council to the Board disagreed with one another, and gave
different iInterpretations from one meeting to the next, didn"t
help.

It also appeared to me and some o< ner Board Members that
the Dept, of Law was misinterpreting the Legislature®s action
and intent. The state Supreme Court®"s decision confirmed that,
of course, when it said that all Alaskans were eligible for
subsistence privileges.

I"ve been iInvolved in fish and game management in Alaska
for more than 35 years as a U.S. Fish and Wildlife Service
employee, a professor of wildlife management at the University
of Alaska at College, as a fTishery biologist for ADF&G, andas a
an 1l-year member of the old Board of Fish and Game and the
Board of Game. I"ve been Outdoors Editor of ALASKA magazine for
17 years. My suggestion for a subsistence solution is a personal
one.

I hope you"ll give this suggestion serious thought and
consider it a concept, not a detailed plan. Input f-"ma lotof
knowledgeable people on the concept might result iIn x
suprisingly simple and effective solution to the subsistence
issue.

P.S. I am sending personally addressed

other members of the legislature - members

know, or those who have shown an interest and knowledge on the
subsistence issue.



United States Department of the Interior
NATIONAL PARK SERVICE

ALASKA REGIONAL OFFICE

IN REPLY REFER TO! 2525 Gambell Street, Room 107

L7019(ARO-ONR)

Anchorage, Alaska 99503 289"

[Z'tuu 1986

Honorable Arliss Sturgulewski
Chairman, Senate Resources Committee
Alaska State Legisi »tue

Pouch V. (VS 3100)

Juneau, Alaska 99811

Dear Senator Sturgulewski:

It is our understanding that the Senate State Affairs Cormittee recently amended
and forwarded Bill No. 2838 (State Subsistence Bill) to your Committee on Natural
Resources. The National Park Service, as you might suspect, has a special
interest iIn this legislation. It is our hope that a bill can be devised to put
the state back in compliance with Alaska National Interest Lands Conservation Act
(ANILCA) and, perhaps, resolve seme other issues related to subsistence as well.

It 1s In this context that we offer to you ana your comittee the attacned
suggestions and coments. Please keep in mind that tnese suggestions and
comments are coming from one federal agency, the National Park Service, and we
are not attempting to speak for others.

The underlined phrases indicate suggested wording and the "Discussion’” portions
are intended to provide you with our rationale for the suggested wording.
Additionally, we are attaching sane of the Congressional Legislative History
associated with Sections 803-804-805 of ANILCA which might be of particular
interest and assistance to you and other committee members.

Your task is canplicated and, as you know, there is a minimum ount of time in
which to act. If the National Park Service can be of assistance to you during
the legislative process, please do not hesitate to call upon us.

Boyd Evison
Regional Director
Alaska Region

Enclosures



Many of us believed that the question of subsistence rights in rural
Alaska was settled with the election of lIy82. Since that time, a
Supreme Court opinion has opened the question again. Today, a bill is
locked up In the Alaska Senate which would again insure subsistence
priority for rural Alaskans. 1 am writing to urge your assistance iIn
helping pass this important law.

The question of subsistence priority Is more than ore of access to our
state"s fish and gare. It is a question of our state™s responsibility
to assist In maintaining cultural distinctions which predate most
Alaskan®s arrival here by thousands of years. It is fie responsibility
of all of us to protect the rights of Alaskans who depend on fish and
gare for their daily food and to insure that they have priority access
to this food source.

You can assist me iIn the passage of this legislation by writing letters
and sending public opinion messages to members of the Alaska State
Senate. With your assistance, we can again insure that the subsistence
rights of our fellow Alaskans are protected.

Warmest regards

Stephen McAlpine
Lieutenant Govermor



N"lagka J&bsle legislature

House Of Representatives

MEMORANDUM
TO: MEMBERS, HOUSE SUBCOMMITTEE ON SUBSISTENCE
FROM: Representative John G. (Jack) Fuller

DATE: February 13, 1986
SUBJECT: SCS CSHB 28S(SA)

As you know, the Senate State Affairs Comittee has passed out
It's version of the subsistence bill, HB 283. Please find
attached a copy of the latest version of the bill, along with an
analysis prepared by Larri Spengler of the Attormey General®s
office and one by Don Mitchell, for the Alaska Federation of
Natives. The bill Is In Senate Resources, and iIs scheduled for
February 19.

During our hearings last fall, Information was d o
subsistence as an econonic system, on hunting uwu . .shing
patterms over time In t™e Copper Basin area, and on a
subsistence study done iIn the Kodiak area. These reports are
qttalldwggl for your review. Recent news articles are also
inc .

KL"- Aa3ro< Q cVv. \e,urtsTc\

Pouch V
State Capitol

Juneau, Alaska 99811
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411 W. 4th Avenue. Suite 1A < Anchorage, Alaska 99501 < Phone 907-274-3611

February 10, 1986

TO: AFN Board of Directors
FROM: Don Mitchell
SUBJECT: Abood Subsistence Bill

On February 4th the Senate State Affairs v.ummittee unexpectedly

reported a subsistence bill. A copy of the ©bill is attached.

The bill is a substitute for HB 288, the bill passed by the House
last session. Although it includes several of the concepts
embodied in the House bill, the Abood bill makes a number of

changes to title 16 which have nothing to do with subsistence.
BILL ANALYSIS
1. Drafting: Independent of its substantive effect the
Abood bill has a number of technical drafting problems which

should be remedied.

Sec. 3 amends A.S. 16.05.251 (a) to delegate the Board

of Fisheries authority to regulate personal wuse
fishing, but the bill includes no definition of
"personal wuse fishing?".

Sec. 4 establishes an elaborate methodology which the

Board of Fisheries and Board of Game must each follow
to adopt hunting and fishing regulations (including but

not Ilimited to subsistence regulations). The first
step in this process is to identify "subsistence uses"”
of a fish stock or game population. The second step is
to determine if the stock or population s healthy
enough to sustain any harvest (for subsistence or any
other purpose). The order in which these steps must be
performed is nonsensical. If a stock or population
which is the subject of "subsistence wuses" cannot

safely sustain a subsistence harvest no such harvest
may be authorized. That being the case, identifying
subsistence uses of a stock or population prior to
determining whether the stock or population can safely
sustain a harvest of any kind is a waste of time. The
process should be reversed. An assessment of
biological status should be the first step in the
process for adopting regulations.

Integrity. Pride inHeritacsmProgress



Sec. , establishes new definitions of the terms
"subsistence fishing" and "subsistence hunting". The
definitions state that subsistence fishing and hunting

is hunting and fishing "by a resident domiciled in a
rural area of the state for subsistence wuses".

However, the new definition of "subsistence uses" in
the till limics subsistence uses to "a resident
domiciled in a rural area of the state™ Consequently,
inserting this phrase in the "subsistence fishing" and
"subsistence hunting"” definitions is redundant.

2. Shifting Subsistence Uses To Alternative Stocks And
Populations: The bill repeals A.S. 16.05.251(b) and .255 fb) -
the sections which presently govern the adoption of subsistence
regulations - and establishes a new section A.S. 16.05.258 in
their place. The new section establishes a new process for
subsistence rulemaking. Subsection (f) of the new section

provides:

In making allocation decisions the boards may ap-
portion subsistence use among species, stocks, and
populations that are similar and reasonably available.

| f this provision were to become law the Board of Fisheries, for
example, may shut down the king salmon fishery at Tyonek on the
theory that it was providing the subsistence priority by shifting
subsistence fishing to reds or some other species of salmon less
coveted by sportsmen. Similarly, the Board of Game would be

authorized to shut down subsistence hunting for moose or bear in

a particular area if it could find another species of game to
move the subsistence hunting effort to. Needless to say, this
provision makes a mockery of the subsistence priority. It is
also inconsistent with the regulatory standards set forth in
title VI1ill of ANILCA. The legislative history of title Vil
indicates that the federal subsistence priority is stock and
population specific. Consequently, if this provision is enacted,
the State will continue to be out of compliance with ANILCA.
3. Curtailing Nonsubsistence Uses Before Curtailing
Subsistence Uses: Proposed section A.S. 16.05.258(c) is
ambiguous as to whether all nonsubsistence uses of a stock or
population must be eliminated before subsistence uses can be
curtailed. In pertinent part, subsection (c) states:
If a surplus is not sufficient to accommodate all
consumptive uses of the surplus, but is sufficient
to accommodate subsistence uses of the surplus, then
subsistence uses shall be accorded a preference over
other consumptive uses, and the regulations shall

provide a reasonable opportunity to satisfy subsistence



uses of the surplus, and may provide opportunities to
satisfy other consumptive wuses of the surplus.
(Emphasis added)

The federal subsistence priority requires all nonsubsistence uses
of a stock or population to be eliminated before subsistence uses
may be curtailed. If the language cited above authorizes the
boaris to do otherwise and the language is enacted, the State
will continue to be out of compliance with ANILCA.

4 Sustained Yield, Sound Management, and the Maintenance
of Healthv Fish Stocks and Game Populations: The Alaska
Constitution requires fish stocks and game populations to be
managed on a sustained yield basis. Consistent with this
constitutional mandate, sustained yield is the regulatory
standard in title 16 which presently triggers the ability of the
Board of Fisheries and Board of Game to adopt any hunting and
fishing regulations. For reasons that remain wunclear, in
addition to "sustained yield" the Abood bill establishes two
additional standards, i.e ., "sound management" and "the
maintenance of healthy populations fish stocks and game
populations”, each of which must be met before a board may adopt’
any hunting or fishing regulations, including sport and
commercial as well as subsistence. See proposed A.S.
16.05.258(b). If a fish stock is at sustained yield the Board of
Fisheries would have no legal authority to adopt regulations
authorizing fishing on the stock wunless it first determined that
such fishing would also be consistent with "sound management"” and
"the maintenance of a healthy stock?". Neither of the new terms
is defined. Instead the bill instructs the boards to adopt
regulations defining all three terms. The addition of these new
biological standards has nothing whatsoever to do with the
subsistence controversy or the holding in the Madison case which
the legislation is ostensible trying to fix. However, if enacted
into law, the new biological standards will have a profound
effect on all hunting and fishing. Since no one in Alaska has
complained about the "sustained yield" standard, why Abood wants
to use the subsistence bill to make such a radical change in fish

and wildlife management policy is perplexing.

5. Subsistence Permits: Sec. 6 of the bill requires the
boards to issue subsistence permits "for areas, villages,
communities, groups, or individuals" whenever the implementation
of the subsistence priority requires a reduction in
nonsubsistence hunting opportunities. The language of the
section provides no flexibility. The boards must issue
subsistence permits regardless of how stupid it may be to do so.

6. Limitation of "Subsistence Uses" to Residents of Rural
Alaska: The only reason subsistence legislation is needed is to
limit the class of hunters and fishermen eligible to engage in
"subsistence wuses" to residents of rural Alaska. The Abood bill

3



appears to accomplish this goal, but in an unconstitutional way.

On the one hand Sec. 7 satisfactorily amends the definition of
"subsistence uses" in A.S. 16.05.940(23) to Ilimit the purview of
the definition to Alaska residents "domiciled in a rural area ~f
the state™. However, the bill then establishes a new definition
of the term "domicile"™ which establishes a 12 month residency
requirement. In addition to again taking the State out of
compliance with title Vil (the legislative history of title Vil
specifically prohibits durational residency requirements), a 12
month residency requirement is patently unconstitutional.

The above analysis highlights the provisions of the Abood bill
which raise the most serious problems. The bill contains
additional provisions which are either obnoxious or unnecessary
but which do not conflict with the protection of subsistence
hunting and fishing or with bringing the State back into

compliance with +the regulatory standards in title Vil of ANILCA.
The Abood bill is now before the Senate Resources Committee
chaired by Arliss Sturgulewski. The first work session on the

bill has been scheduled for February 19th.
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To all interested persors.

A aaenera meetina of the Matanusika Valiev Soortsen, with a
oLorum present, the menbersnip voted to Support the
recomencitions of the Alaska oart Fishing Association o the
Subsistence ISSue.

Please contact Nod Wk for aw clarification and/or further
help Yoo this verv inportal.c issue.

Yours truly.

Nd W Wk
ment, Boad of Directors




KENAI RIVER SPORTFISHING

2819 Dawson
Anchorage, Alaska 99503
907-276-2222

October 31, 1985

Senator Mitch Abocd
1024 West 6th Avenue
Anchorage, Alaska 99501

Dear Senator Abood:

The Kenail River Sportfishing Association wishes to go on record as
being iIn support of the position put forth by the Alaska Sportfishing
Association advocating six specific revisions to the subsistence statute,

(sce attached)

We feel these revisions are entirely reasonable and can be mple-
mented In this legislature, If necessary. In most cases these suggested
arendrents are things the Board of Fisheries has attempted to implement
during past regulatory meetings.

IT we are to realistically manage and allocate our resources fairly
among all Alaskans, the Boards of Fish & Game must have the paver and
Flexibility to make realistic allocation decisions based on biological
concerns. :

Sincerely,

Robert C. Penney, Chairman
Kenal River Sportfishing Association

\cc: Alaska Sportfishing Association



November 5, 1985

Alaska Sportfishing Association
Anchorage, Alaska

Att: Russ Redick

Dear Russ,

Thank you for attending the October 1985 meeting of Alaska Professional
Sportfishing Association and explaining your organizations position on
SUBSISTANCE USE in Allaska.

A_P_.S.A. 1S In agreement with the six points of SUBSISTANCE USE pointed

out iIn your position paper and give you our unanimous supDort in folloving®
this effort to resolve subsistance use iIn the State.

Sincerly.

William R. Martin, President
Alaska Professional Sportfishing Association



ALASKA SPORTFISHING ASSOCIATION INPUT - SUBSISTENCE I

(1) POSITION STATEMENT

Subsistence harvests should be based on meeting the protein needs and, in
some cases, significant cultural needs of the harvesters. One species should
be substitutable for another comparable species, and harvest should occur on
those species that are most abundant and best able to withstand the harvest.

BACKGROUND

The need for the Board of Fisheries to be able to shift subsistence harvests
to the most abundant species 1is statewide, 1in application. Howeve-, it 1is
most clearly demonstrated by the existing Cook Inlet situation. Current law
stipulates that subsistence harvests are based on "customary and traditional™
harvest patterns. The courts, as in the Tyonek case 1in Cook Inlet, ruled
that harvests originally were a spring fishery on King Salmon, and thus the
Board of Fisheries could not shift to a more abundant species of salmon for

the Tyonek fishery.

The history of modern subsistence in Cook Inlet is that it was <chiefly
conducted by commercial fishermen who already owned gill nets. These people
fished for subsistence early in the season wuntil sufficient salmon were
available to harvest commercially. They then fished commercially until the
late fall, when they again subsistence fished for their winter food supply.
In recent years the Board of Fisheries allocated early and late runs to
sport fishermen and the Jlarge mid-season runs to commercial interests. The
result, at least 1in Cook Inlet, was that subsistence fisheries are directed
upon the small runs given to sport fishermen rather than the huge mid-season
runs which have a commercial priority.

A classic example is the fall Kenai Silver run, which has a Jlong-term
average harvest of 13,200 fish. Currently, the subsistence allocation from
this run is 13,000 Silvers...essentially the entire run.

(2) POSITION STATEMENT

Certain areas exist where the fishery resources are so sensitive that the
efficient harvest methods associated with subsistence fishing (gill nets?)
would destroy those resources. The Board of Fisheries must continue to have
th* authority, upon a Tformal finding of fact, toclose such areas to
subsistence fishing while still allowing Jless efficient methods, such as

pole and line.

BACKGROUND

An example of this problem is the trophy Rainbow trout streams of the
Illiamna Lake Drainage. Trout in these streams grow very slowly with some



large trout being over 10 years of age. These trput also occur in limited
numbers. Counts by Alaska Department of Fish and Game personnel have, during
some years and in some streanms, found less than 1,000 adult trout. About
1975 one gill net, set illegally during one night, caught nearly ten percent
of the adult Rainbow trout 1in Lower Talaric Creek. The Board of Fisheries
has recognized the fragile state of the Rainbow trout resource 1in that area,
and current regulations allow only one Rainbow trout to be taken per day; no
bait or treble hooks are allowed to reduce incidental hooking mortality.
Gill nets have been banned in and near these streams for approximately 10
years. However, since subsistence fisheries were allowed in these areas at
one time, the Madison decision appears to grant priority to the use of
subsistence gill nets over pole and line angling.

(3) POSITION STATEMENT

That the definition of subsistence gear in AS 16.05.940(22) is proper and
should not be amended. That definition does not normally allow pole and

line to be used as subsistence gear.
|

BACKGROUND

We strongly believe that pole and line should not be included for subsistence
use for several reasons:

(1) The present problem with subsistence 1is principally that one Alaskan has
been given priority over another Alaskan based solely on where he lives.
We disagree with that concept. |Including pole and 1line users 1in subsis—
tence would simply increase the problem by giving more people a priority.
We call for a major reduction 1in the numbei of people having a priority
or preference. We have, si-nce 1978, disagreed with the concept of giving
priority to one person over another. Adding pole and line would be
nothing more than giving sport fishermen a priority over commercial
users. We reject that premise.

(2) Pole and 1line subsistence users would create an enforcement nightmare.
How would we distinguish between subsistence harvesters and sport (non-—
resident?) fishermen?

(4) POSITION STATEMENT

That a set of personal-use fishing regulations is needed to allow the
harvest of fish, when they occur in numbers excess to escapement and

commercial/consumptive needs.

BACKGROUND

In many areas of the state, large numbers of fish (commonly salmon) occur
which are excess to spawning needs and are not harvested by commercial,
subsistence, or sport fishermen. Personal-use regulations may be an ideal

tool for the Board of Fisheries to allow the harvest of the fish on an equal
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priority basis with other user groups. Personal-use regulations were created”
by the Board of Fisheries for exactly this purpose. However, the Madison
decision vastly expanded subsistence qualifications, and personal-use harvest—
ers have now been included in subsistence with a priority over other users.

The legislature should enact personal-use regulations, by statute, to permit
harvest of fisheries resources on an equal priority basis.

(5) POSITION STATEMENT

Rainbow/Steelhead trout shall not be subject a subsistence priority. The
Board of Fisheries shall continue to have the authority to allocate the
harvest of this species to any user group without priority on a case by case
basis.

BACKGROUND

Despite Alask reputation as having some of the world"s best Rainbow
fishing, Rainoow Lrout in this state are limited both in number and
location. Only in Bristol Bay and Cook |Inlet do major numbers of Rainbow

trout occur. For 1983, the latest year for which complete catch data exist,
the entire statewide Rainbow harvest was less than 175,000 fish. Approxi—
mately 125,000 of these fish were from Cook Inlet waters, and over half of

the statewide total were small stocked trout from Jlakes adjacent to wurban
centers.

Rainbow trout in Alaska are not only limited in number, they are slow-
growing, and stocks are very easily damaged. In recognition of these facts,

the Board of Fisheries regulates wild Rainbow stocks with very stringent bag
limits,-in many cases allowing only one trout per day.

(6) POSITION STATEMENT

Subsistence fishing in Cook Inlet waters should be limited to the areas
adjacent to English Bay, Port Graham, and Tyonek, as previously designated
by the Board of Fisheries. All other non-commercial net fishing 1in Cook
Inlet should be conducted under personal-use regulations.

BACKGROUND

This is the only recommendation of the Alaska Sportfishing Association
relating to a specific area of the state. We must face the fact that Cook

Inlet is unique. Over half the state®"s population resides 1in this drainage.
Most of these people have access only to Cook Inlet fishery SLOcks.
According to Fish and Game data, approximately 140,000 sport fishermen and
several thousand commercial fishermen utilize Cook Inlet fisheries, in

addition to persons wishing subsistence fishing privileges.

Regulations promulgated by the Board of Fisheries, after passage of the 1978
subsistence law, vrestricted gill net subsistence fishing to remote villages
of Cook Imet. These regulations successfully avoided the intense conflict
which resulted when priority mandated subsistence gill netting was opened in
high-use waters accessable to the Cook Inlet highway systems.



Wo have no objection to continued subsistence harvests by any Alaskan 1in the

three communities noted above. However, in basic fairness to all Alaskans
living in Cook 1Inlet and to avoid the 1inevitable future chaotic controversy
associated with priority mandated gill net fisheries, in the remainder of
Cook Inlet subsistence fisheries should not be permitted. Wewish to make

clear that we believe that gill net, or dip net fisheries, may be desirable
in certain times and for sites in Cook Inlet waters. However, it is critical
that these fisheries bepermitted on a non-priority basis by the Board of
Fisheries under personal-use regulations.



SENATOR

The Editor May 2, 1986
The Anchorage Times

Box 40

Anchorage, Alaska 99510

Dear Sir:

One of the main reasons we fought to become a state wasto
control our own resources. We are now on the brink ofgiving
that control away. |If the Senate fails to pass a subsistence
bill that complies with federal law by June 1, we will lose
management of our own fish and game on public land.

Despite this, some legislators are determined to blockpassage
of a subsistence bill or pass one that does not comply with
federal law. They believe that out of the resulting political
chaos a strong movement would develop to change federal lav
Such an approach is playing Russian roulette with our
resources.

Nothing i1n the passage of a bill precludes court challenges or
legislative attempts to change federal law. These things,
however, take long periods of time with doubtful results. It
IS not necessary to put our resources at risk to make a
symbolic point.

The Senate Resources Committee Substitute for HB 288 is a good
bill. It has widespread public acceptance, complies with
federal law, and i1s a fair and workable solution for the
subsistence issue. It is vital that this bill pass.

Sincerely yours,

Senator Arliss Sturgulewski
Senate District F




DEPARTMENT OF THE ARMY
HEADQUARTERS, 8th INFANTRY DIVISION (LIGHT)
FORT RICHARDSON, ALASKA 99505-5000

April 15, 1986
il W

Office of the Staff Judge Advocate

Mr. McKie Campbell, Senior Advisor
Alaska State Legislature

Senate Resources committee

Pouch V

Juneau, Alaska 99811

Dear McKie:

I have finished my review of HB 288 and the Sectional as we
discussed. As 1 told you, | am disappointed that the bill does
not address military lands as a separate Federal issue as
10 US 2671 dealing with military lands, predated ANILCA and as
ANILCA by 1its terms, does not change existing Federal law on
subsistence hunting 1issues. It is perhaps even more unfortunate
that the Sectional refers throughout to "Federal law"” (meaning
ANILCA) and occasionally makes a statement which directly
contradicts 10 USC 2671. You hell me that you don"t see that as
much of a problem, but I have spent a lot of time during the
last year discussing this problem with State officials and their
attorneys, and there is a ti.emendous amount of confusion in this

area already. You tell me that HB 288 will return us to the
pre-1985 status quo and since we had few problems then with our
military hunts, we should have few in the future. The pre-1985

status quo is not a solution since it also provided for Tier |1
and Tier Il subsistence hunts.

I am enclosing a copy of the letter from Mr. Johnson, Deputy
Assistant Secretary of the Army, to Senator Stevens in the hope
you can include it in the record with the documents accompanying
HB 288. I also want to accept your offer to add some clarifying
language to the record to indicate that the references to
"Federal law"™ 1in the Sectional 1is a reference solely to ANILCA.

Thank you for your efforts to ameliorate some of the
confusion in this area.

Hnclosure c * Basham
Lie. ->ant Colonel, Judge Advocate
Ge~ I"s corps

Staff Judge Advocate



DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETAR*!
WASHINGTON, DC 20310-0103

13 MR "85

Honorable Ted Stevens
United States Senate
Washington, D. C. 20510

Dear Senator Stevens:

Reference is made to your request, regarding
Department of the Army hunting policy on military
lands, specifically as i1t pertains to compliance
with state fish and game laws.

The basic federal Bav; regulating hunting
on military reservations is 10 USC 2671. This s
implemented by Army Regulation 420-74, Natural
Resources Land, Forest and Wildlife Management.
The policy as stated iIn Army Regulation 420-74
is that all hunting, Tfishing or trapping on a
military installation or facility under the
control of the Department of the Army will be
in accordance with federal law/s and the Jish and
game laws of the state iIn which i1t i1s located.
Any individual who desires to hunt on a military
reservation must obtain a license from the state
in which the installation is located except when
state laws do not recognize residency status of
military personnel permanently assigned as spec-
ified in 10 USC 2671. The installation commander
may then issue a permit to military personnel to
hunt on the installation without securing an
appropriate state license. This iIs the situation
in Alaska since the state does not grant resi-
dency privileges to military personnel until they
have resided within the state for twelve months.
All other "state game laws (e.g. bag limits,
seasons, etc.) are still applicable.



It 1s the Army"s policy to permit maximum
public use of installations for hunting in
keeping with safety, security and other manage-
ment constraints and after the needs of the
military are met. It is the installation
commander®s responsibility to determine the
degree of public use which can be accommodated.

As you know, the Commanding General, 172nd
Infantry Brigade (Alaska), chose to postpone
scheduled subsistence hunts on military land
until an agreement is reached ensuring that
military personnel will not be subject to dis-
crimination based on non-residency status. I
have been advised that the Alaska Department of
Fish and Game did not object to this decision and
supports legislation to correct inconsistencies
between the state and federal laws. We will
advise the appropriate Army activities to work
toward an early resolution of this matter so that
subsistence hunting can be assured this next
season. In the interim, our legal counsel will
be asked to review the issue and advise, before
the next hunting season, on how the legal i1ncon-
sistencies can be corrected. Be assured our
concerns are both for the people of Alaska and
our military personnel. Your support 1is
appreciated.

Sincerely,

Deputy Assis
(Installations and Housing)
OASA(I&L)
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3/4/86
Original sponsor: Rules/Governor
IN THE HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 288 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the taking of fish and game for
subsistence and personal use; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.251(a)(6) 1s amended to read:

(®) classifying as commercial Tfish, sport fish, personal
use fish, subsistence Tfish, or predators or other categoriesessential
for regulatory purposes;

* Sec. 2. AS 16.05.251(a) 1is amended by adding a new paragraph to read:

(12) regulating commercial, sport, subsistence, and personal
use Tishing as needed for the conservation, development, and utiliza-
tion of Tfisheries.

* Sec. 3. AS 16.05.255(a) 1i1s amended by adding a new paragraph to read:
(10) regulating sport hunting and subsistence hunting as
needed for the conservation, development, and utilization of game.
* Sec. 4. AS 16.05 is amended by adding new sections to read:
Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME.
(@ The Board of Fisheries and the Board of Game shall identify the
fish stocks and game populations, or portions of stocks and popu-
lations, that are customarily and traditionally used for subsistence
in each rural area i1dentified by the boards.
(b The boards shall determine

(@ what portion, 11f any, of the stocks and populations

identified under (@ of this section can be harvested consistent with

-1- SCS CSHB 288(Res)
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sustained yield; and

() how much of the harvestable portion is needed
vide a reasonable opportunity to satisfy the subsistence uses of those
stocks and populations.

(©0 The boards shall adopt subsistence TfTishing and subsistence
hunting regulations for each stock and population for which a harvest-
able portion is determined to exist under (b)(1) of this section. It
the harvestable portion is not sufficient to accommodate all consump-
tive uses of the stock or population, but iIs sufficient to accommodate
subsistence uses of the stock or population, then nonwasteful subsis-
tence uses shall be accorded a preference over other consumptive uses,
and the regulations shall provide a reasonable opportunity to satisfy
the subsistence uses. IT the harvestable portionis sufficient to
accommodate the subsistence uses of the stock or population, then the
boards may provide for other consumptive uses of the remainder of the

16
harvestable portion. IT It iIs necessary to restrict subsistence

17
fishing or subsistence hunting In order to assure sustained yield or

18
continue subsistence uses, then the preference shall be Ilimited, and

19
the boards shall distinguish among subsistence us«rs, by applying the

following criteria:

R

(1 customary and direct dependence on the fish stock or

game population as the mainstay of livelihood;

23
(@ local residency; and

24
() availability of alternative resources.

25
(d The boards may adopt regulations consistent with this sec-

26
tion that authorize taking for nonsubsistence uses a stock or popula-

27
tion i1dentified under (@) o™ this section.

28
) Fish stocks and game populations, or portions of Tfish

29
stocks and game populations, not identifiedunder (@) of this section
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may be taken only under nonsubsistence regulations.

(P Takings authorized under this section are subject to reason-
able regulation of seasons, catch or bag Ilimits, and methods anc
means. Takings and uses of resources authorized under this section
are subject to AS 16.05.831 and AS 16.30.

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries
and the Board of Game, acting jointly, may establish by regulation an
appeal procedure for persons aggrieved by the adoption or repeal of a
regulation.

Sec. 5. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution for
the taking of fish or game i1n violation of a statute or regulation, It
iIs not a defense that the taking was done for subsistence uses.
Sec. 6. AS 16.05.330 i1s amended by adding a new subsection to read:

© The Board of Fisheries and the Board of Game may adopt
regulations providing for the issuance and expiration of subsistence
permits for areas, villages, communities, groups, or individuals as
needed for authorizing, regulating and monitoring the subsistence
harvest of fish and game. The boards shall adopt these regulations
when the subsistence preference requires a reduction iIn the harvest of
a Tish stock or game population by nonsubsistence users.
Sec. 7. AS 16.05.940(22) 1is amended to read:

(22) ‘''subsistence fishing" means the taking of, fishing for,

or possession of TfTish, shellfish, or other fisheries resources by a
resident domiciled in a rural area of the state for subsistence uses
with gill net, seine, fish wheel, long line, or other means defined by

the Board of Fisheries;

* Sec. 8. AS 16.05.940(23) 1is amended to read:

(23) 'subsistence uses'" means the noncommercial, customary

-3- SCS CSHB 288 (Res)
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and traditional uses 1IN ALASKA] of wild, renewable resources by a
resident domiciled in a rural area of tbe state for direct personal or
family consumption as food, shelter, fuel, clothing, tools, or trans-
portation, for the making and selling of handicraft articles out of
nonedible by-products of fish and wildlife resources taken fTtr per-
sonal or family consumption, and for the customary trade, barter, or
sharing for personal or family consumption; iaji [FOR THF I4Kr* /S OF]
this paragraph, "family” means [ALL] persons related by blood, mar-
riage, or adoption, and a [ANY] person living in [WITHIN] the house-
hold on a permanent basis;
* Sec. 9. AS 16.05.940 is amended by adding new paragraphs to read:

(28) "domicile™ means the true and permanent home of a
person from which the person has no present iIntention of moving and to
which the person intends to return whenever the person is away; domi-
cile may be proved by presenting evidence acceptable to the boards of
fisheries and game;

(29) "fish stock™ means a species, subspecies, geographic

. grouping or other category of fish manageable as a unit;

(30) "game population™ means a group of game animals of a
single speciesor subgroup manageable as a unit;

(B1l) "personal use fTishing"” means the taking, Tfishing for,
orpossession of finfish, shellfish, or other Tfishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, TfTish wheel, long line, or other means defined
by the Board of Fisher-.es;

(32) "rural area” means a community or area of the state In
which the noncommercial, customary, and traditional use of fish or
game for personal or family consumption is a significant characteris-
tic of the economy of the community or area;

SCS CSHB 288 (Res) -4-
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33) "subsistence hunting'” means the taking of, hun

or possession of game by a resident domiciled in a rural area of th(

state for subsistence uses by means defined by the Board of Game.

* Sec.

* Sec.

10.
11.

AS 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.

This Act takes effect June 1, 1986.



Alaska g?tate legislature

Senate
Committee on Eetfources

TO: Senate Resource Committee Members March 5, 1986
FROM: Senate Resources Committee StafW \

RE: SCS for CS for HB 288 (Resources) "An Act relating to the taking of
fish and game for subsistence and personal use; and providing for an
effective date."”

SECTION BY SECTION ANALYSIS

This legislation is designed to comply with Title VIIlI of Public Law

96-487, the Alaska National Interest Lands Conservation Act.

Section 1

Section 1 amends the authority of the Board of Fisheries for classifying

fish stocks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish™"
and "subsistence fish." Small personal use fisheries exist on the
Copper River and on some salmon stocks on the Kenai Peninsula, in
Southeast Alaska, and on the Naknek River. In addition to areas where
personal use fishing already occurs, it is envisioned that personal use

fisheries would be particularly appropriate in certain areas of the

state that were considered rural before the enactment of this b ill.

Classifying fish for particular purposes does not imply that the wuses
are exclusive of other uses. However, allocation decisions, management
concerns, or biological considerations may in particular circumstances
require that use of a fish stock be reserved for particular uses or that

certain uses be excluded.



The <classification of "subsistence fish" merely enables the board to

classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds a new paragraph to the authority of the Board of

Fisheries.

This paragraph tracks the purposes of the Board of Fisheries, as stated
in the statute that established the board and as stated in Article VIII
of the Alaska State Constitution. Article VIIlI gave the Legislature the
authority over the conservation, utilization, and development of natural
resources. The Legislature delegated that authority to the Board of
Fisheries. This new paragraph is broadly worded so that the board's
authority for conservation, utilization, and development of fisheries s
tied to all aspects of regulating commercial, sport, subsistence and

personal use fisheries.

Section 3

Section 3 s identical to paragraph (13) in section 2 except that
section 3 applies to game. Two minor drafting changes are suggested for
this section. In Alaska statutes, "game" is defined to include all wild

anim als.

Section 4

Section 4 is a major portion of the b ill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.

It also contains important aspects of current subsistence law, such as

the subsistence preference. It is intended to be consistent with
Federal law. AS 16.05.259, is the second statute dealt with in this
section. It addresses administrative appeals of decisions made by the

boards.



Because the first of these

and long, the detailed

brief, AS 16.05.258(a)

stocks and game

Subsection provides for

(b)

two new sections,
analysis of AS
provides

populations

AS 16.05.258, is important

16.05.258 is by subsection. In

for the identification of those fish

that are subject to subsistence uses.

what those

a determination of portion of

stocks or populations can be harvested consistent with sustained yield
and how much of that portion is needed to provide a reasonable
opportunity for subsistence wuses of the stocks and populations. AS
16.05.258(c) describes the preference that shall be accorded for
nonwasteful subsistence uses.
AS 16.05.258(a)

Subsection (a) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are the subject of
customary and traditional uses in each rural area.

In making these identifications, the boards should look at which fish
stocks and game populations are normally used for subsistence in each
rural area. The boards should consider the patterns of local use as
established over time. It is not the intention of this b ill to exclude
from subsistence use any stock or population that is regularly used in
that area, even if the level of wuse s sm all. It is the intention,
however, to exclude from subsistence use those stocks and populations

that are not normally used for subsistence and whose use is Ilimited to
an occasional individual anim al.

The identification of which fish stocks and game populations w ill or
w ill not be subject to subsistence regulations is a situation where both
groups can potentally win. Identified stocks and populations are the
ones on w hich allocation errors would infringe on subsistence.
Identification of these stocks and populations w ill assure that use by
those eligible for the subsistence preference is protected.



The identification of customary and traditional stocks leaves those that
are not identified to be harvested by all Alaskans under nonsubsistence
regulations as specified in proposed subsection (e) of AS 16.05.258.
Some of the fish and animals most important to sport users are least
important to subsistence wusers. Examples might be bison; goats; many
sheep populations; elk and transplanted game; and perhaps some steelhead

and trout stocks and brown bear populations.

W hether or not these are or are not subsistence stocks and populations
is not decided by the proposed legislation. That matter should be left
to factual determinations made by the boards. This b ill gives them

authority to make those determinations.

This section call for game populations and fish stocks to be identified
in each rural area. Stocks and populations are geographically specific
groups of animals and fish, as specified in the definition section of
this bill. The 1identification of each stock or population subject to

subsistence uses should be factually determined on a case by case basis.

Areas, as set by the board, should be large enough to include both where
a particularly stock or population is normally taken and where it 1is
normally used. As an example, the boundaries of areas should not pose a
barrier to village residents who traditionally travel to a fish camp

some distance from the village.

The boards should act with sensitivity in identifying subsistence
stocks. They and the department should seek the assistance of regional

councils and local advisory committees that are in place to assist the

boards. However, the board may choose not to follow a regional coun-
cil's recommendation if the board determines that the recommendation is
not supported by substantial evidence. This requirement for substantial

evidence is consistent with existing regulations governing the relation -
ship between the councils and the boards, and this is consistent with

Federal subsistence law concerning the regional councils.



AS 16.05.258(b)

A fter the boards identify subsistence stocks, subsection AS K .05.258(b)
then requires the boards to determine whether a harvestable portion

exists and how much of that portion is necessary to provide a reasonable

opportunity for subsistence. The determination of whether a harvestable
portion exists must be consistent with sustained yield. The "sustained
yield" principle is derived from Article VIII of the Alaska Constitu-
tion.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard

for determining how much of a fish stock or a game population is needed

for subsistence. The standard is a "reasonable opportunity to satisfy
subsistence uses". Reasonable is a commonly accepted concept in law
frequently used in statutes and applied by courts. Reasonable currently
appears 1,356 times in the Alaska Statutes. The standard means that the

boards’ decisions should be based on available inform ation,for example,
a consideration of the customary and traditional levels of harvest. It
does not permit the boards to be arbitrary, capricious, or prejudiced in
allocating to subsistence. Conversely, it does not require the boards
to satisfy desires of subsistence users that are unreasonable, that are
inconsistent with available inform ation, or that might be based on

prejudice.

A "reasonable opportunity to satisfy subsistence uses" does not
guarantee that every subsistence wuser w ill get every fish or animal he
or she wants before any uses'of lower priority are allowed. In hunting
and fishing, that type of guarantee is impossible to provide. What this
standard does provide is that every subsistence user, shall be able to

hunt or fish with the reasonable expectation of taking the amount of

fish and game needed.



AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for

subsistence stocks and populations. Subsection (c) also contains the
preference for subsistence. It is a
redrafting of the current State law , AS 16.05.251(b) and AS
16.05.255(b). The redrafting is intended to make the preference more
clear.

The current State law contains the so-called "Tier 1" and "Tier II"
lsvpls of the preference. The U.S. Senate Committee Report on the

clearly indicates that Federal law also contains the "Tier
I and "Tier 1I" levels. Tier | is when there is notenough of a
harvestable surplus to accommodate all consum ptive uses without

interfering with sound management of the resource, but there is enough

portion to allow a reasonable opportunity for subsistence. At Tier |,
the preference allocates enough of the resource to provide that
reasonable opportunity, with any surplus that is left going to other

consumptive uses.

Tier 11 is when there is not enough of a harvestable portion to provide
a reasonable opportunity for subsistence. When that occurs, other

consumptive uses must be prohibited and subsistence must be restricted

on the basis of three factors: (a) customary and direct dependence on
the fish stock or game population as the mainstay of livelihood, (2)
local residency, and (3) the availability of alternative resources.

Alternative resources means other wildlife and alternatives purchased

with cash.

Several additional points need to be made about this subsection. First,
almost all of the Tier |l hunts that occurred after the Madison decision
w ill be reopened by this b ill. The Tier 1l hunts w ill be reopened by

dram atically reducing the number of hunters eligible to participate in

subsistence hunts. The effect of this w illbe to leave more game for
sports hunters. Also, some hunts that are presently Tier Il hunts are
on game populations that w ill probably no longer be <classified as
subject to subsistence uses. Bison are an example.



Second, the subsistence preference s only a ~preference over other

consumptive uses. This is consistent with Fei~raJrraw, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as

transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses for purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities, for subsistence.
Sim ilarly, nonconsumptive wuses in national parksAor other areas, and
adm inistrative actions consistent with State and Federal law, may take

precedence over subsistence.

AS 16.05.258(d)

Subsection (d) authorizes the boards to adopt regulations for
stocks and populations identified under (a) to provide for
nonsubsistence harvest of that portion of the harvestable portion that
is not needed for subsistence. This would be the normal state of

affairs for almost all hunts and fisheries.

AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations under (a) may only
be harvested under nonsubsistence regulations. This section is

previously discussed in more detail in the discussion of subsection (a).

AS 16.05.258(f)

Subsection (f) provides that all takings of fish and w ildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
bag and catch lim its, methods and means, and other such restrictions

including prohibitions of wanton waste.



AS 16.05.259

This new section grants the boards authority to establish administrative
appeal procedures. It should be emphasized that this ability to adopt
an appeal procedure is strictly optional at the boards' discretion and

that there are a variety of forms the appeal procedure could take.

Section 5

Section 5 amends AS 16.05 by adding a new section, AS 16.05.261, which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. This section requires a person who

disagrees with a board action or statute to seek to correct that action

or statute through appeal, petitions for reconsideration, court action,
etc. rather than permitting the person to violate the statute or
regulation and claim subsistence as a defense. This eliminates the

"subsistence defense" as arose in the Eluska and Skuse cases.

This section does not effect AS 16.05.930 (b) which allows people to

take fish and game in case of emergency.

Section 6

Section 6 amends AS 16 05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis-
tence users within a rural area, for rural communities or villages, or
for groups or individuals in rural areas. The boards are required to
adopt a perm it program when the subsistence preference requires
reductions in the harvest by nonsubsistence wusers. Such a reduction
should only take place in case of a resource shortage compared to the
number of users. When that situation exists, the Department and boards
should have such a system in place so they can <closely monitor the

harvest and the demand on the resource.



Section 7

Section 7 amends the definition of subsistence fishing to state that
subsistence fishing may only be engaged in by rural residents domiciled

in a rural area.

Section 8

Section 8 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word "noncommercial® to the definition is not meant to prevent
limited exchanges of goods for <cash wunder customary and traditional
trading practices, but it is meant to prevent subsistence harvest for
substantially commercial enterprises. Aa specified in Section 2, it s
understood that subsistence uses shall be nonwasteful. The definition
of subsistence uses is also amended to to make plain that subsistence

uses have to be by a resident domiciled in a rural area of the state.

Section 9

Section 9 addresses several other definitions. The first of these is
"domicile” which is defined as a person's "true and permanent home...".
The definition states that domicile may be proved by presenting evidence
acceptable to the boards. The board of fisheries already has
regulations on domicile and it is anticipated that the board of game

would adopt sim ilar regulations.

Fish stocks and game populations are defined as any species or subgroup

of a species that is manageable as a unit.

A definition of personal use fishing is contained in this section. This
definition is very similar to th~ definition in the House version of
this b ill. N either sport, commercial, or personal wuse fishing is
afforded any priority over any other type of fishing in this

legislation. As indicated in section 1 it is envisioned that personal



use Tfishing may be particularly appropriate in certain areas of the
state that were considered rural before the enactment of this bill.
This legislation 1is not Intended to statutorily increase or decrease
existing personal wuse fishing. The scope of these fisheries 1is an

allocation decision left to the board.

The bill adopts a definition of "rural area" similar to the definition
added 1in the House. It is defined as a community or area of the State
where the noncommercial, customary and traditional use of fish and game
for personal and family consumption 1is a significant characteristic of
the economy of the community or area. The definition is designed to
meih with the definition of subsistence uses. The definition 1is not

meant to preclude an area from being rural simply because there may also
be significant elements of the cash economy in the area, such as

commercial fishing.

The focus in this bill on the significance of the noncommercial,
customary and traditional harvest and wuse in a particular area is
consistent with ANILCA and 1its legislative history. In that history,
Congress indicated an 1intent to protect subsistence use in areas of
Alaska where subsistence "..._.uses have played a long established and
important role in the economy and culture of the community...". The
legislative history lists several communities that were considered rural
in 1979, but acknowledged that the economic development and rural
character of such communities may change over time. It is expected
n.at the boards would look at ANILCA ™ legislative history when
establishing rural areas and would review areas as conditions change to
assure a rural or nonrural classification 1is still appropriate. As
mentioned earlier in this sectional, areas, as set by the board, should
be large enough to include both where a particular stock or population

is normally taken and where it is normally used.

The definition of subsistence hunting 1is similar to the definition of

subsistence fishing discussed above.
10



Section 10

Section 10 repeals three portions of subsistence law. AS 16.05.251(b)

concerns fish, and AS 16.05.253(b) ~concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
regulations and establish the preference in cun.ent law. In the bill,

these requirements and the preference are readopted 1in the new AS

16.05.258(c).

AS 16.05.257 is repealed because it is unused and 1is “id law that

predates the 1978 state subsistence law.

Section 11

Section 11 provides that the bill would take effect on June 1, 1986.
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Honorable Arliss Sturgulewski
Chairman, Senate Resources Committee
Alaska State r.erlsl.ature

Pouch V (MS 3100)

Juneau, Alaska 99811

rei Subsistence Bill;
SCS CSHB 288(SA)

Dear Senator Sturgulewski:

This is to inform you that 1 am concerned that the
Senate Resources Committee draft subsistence bill may soon face
substantial oppo”™"tion from the sport community of the nature that
contributed to a L .jlemate over subsistence legislation last
year. The environmental community may also take a closer look at
the draft bill 1n light of recent changes affecting ANILCA
compliance.

Over the past few days leaders of five sport
organizations have asked my opinion of the legislation as 1t now
stands. They are concerned that the draft bill is becoming
unnecessarily rigid since leaving the Senate State Affairs
Committee. 1 have told them my opinion that the bill, as amended
by your committee, is less flexible than ANILCA, is less flexible
than the Senate State Affairs bill, and i1s less fTlexible than the
governor®s bill. As such, 1 regret that I can not iIn good faith
give leaders of the sport community firm arguments that they would
be better off with your draft bill than they would with ANILCA and
a temporary fTederal takeover of subsistence management on federal
uplands on June 1, despite the implications of such a takeover. 1
also see problems with ANILCA compliance. 1 sincerely regret
those conclusions, so 1 will state my grounds for them later in
this letter.

First, let me state the deficiencies of the Resouces
Committee draft bill when compared to ANILCA, because identifying
the deficiencies underlie my recommendations. The two greatest
deficiencies which 1 have conveyed to sport leaders are:

(1) the fairlure of Resources Committee draft bill to
adopt authority, consistent with ANILCA, for the Board
of Fisheries and the Board of Game to look ah
"alternative resources" when determining customary and
traditional subsistence use, which is prior to Tier 11
situations iIn which alternative resources are also to
be considered, and



(@) the fTailure of the Resources Committee draft bill
to recognize ANILCA standards, which say that on
federal lands subsistence must be consistent with
"sound management principles” and '“the conservation of
healthy populations', and additionally that on
National Park Service lands (including preserves open
to sport hunting) subsistence must be consistent with
the "'conservation of healthy and natural

populations™. See ANILCA, sections 802, 805, 800,

810, 815.

Based on both of these shortcomings in the Senate
Resource Committee draft bill, | believe that ANILCA and its
legislative history are legally, biologically, and
administratively preferable to the Resource Committee bill from
the sport perspective, and ANILCA may end up being preferable from
the environmental and non-consumptive perspectives as well.
ANILCA 1s less restrictive of sport, commercial and nonconsumptive
use than 1h the latest draft of the Resource Committee bill.

I hope you will not mistake my intentions, Senator. |1
do not want a federal takeover on federal uplands, Eor 1 view that
as creating problems for the boards, the biologists and the
public, 1 want a good, flexible law that is consistent with
ANILCA and the flexibility in 1t. Presently, the Resource
Committee draft bill does not achieve that.

Before focusing on the need for flexibility and
consistency with ANILCA, I will touch briefly on what might happen
iIT there i1s a "federal takeover.' The Department of the Interior
iIs most likely to simply adopt state regulations for subsistence
on federal uplands and the few federal waters that exist. The
Department has authority to do so. The Department would then
allow only rural people to subsistence hunt on fedoral. uplands and
subsistence fish in federal waters. State sport regulations are
currently adopted this way by the federal government. When the
Assistant Secretary of the Interior, William P. Horn, testifies
before your committee, 1 suggest that you iInquire if this i1s how
the* Department is likely to proceed iIn the event of federal
involvement.

The consequences of a federal takeover would be that
Tier 11 hunts closed to sport on federal lands would pop open,
Tier ri hunts closed to sport on state lands would remain a
problem, unless the office of the Attorney General changed its
advice, as it should, that all Alaskans are qualified for
subsistence under the Madison decision. What that advice ignored
was the Board’s joint Policy Statement, 5 AAC 99,010, Hlisting
criteria for determining whether a use was customary and
traditional.. Those criteria would have excluded almost all urban
Alaskans, The advice ignored common sense, for almost every urban
Alaskan knows he or she i1s not a customary and traditional
subsistence user. The consequences of a federal takeover could
become more difficult over time if state and federal wildlife
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regulations pursued divergent paths so as to stain biologically
against each other or if the federal government eventually sought
to expand i1ts authority over nonfederal lands. But, those are
more distant possibilities and iIn the near term they are
unlikely.

Russ Redick of the Alaska Sportfishing Association said
before your committee that subsistence legislation must be
flexible to allow the boards appropriate authority to allocate
subsistence to alternative stocks In some situations and deal with
mixed stock issues In some Fisheries. Such flexibility is clearly
appropriate and consistent with ANILCA when it iIs not a
significant detriment to subsistence use. The Resource Committee
draft bill does not contain that flexibility, 1t does not contain
authority, as does ANILCA, to look at alternative resources prior
to Tier 1l situations, at which point nonsubsistenco consumptive
uses have already been eliminated and nonconsumptive uses have
already been diminished. It also doe3 not contain authority to
address problems of mixed stocks.

In contest, the Senate State Affairs bill contains those
authorities iIn three places and is consistent with ANILCA.

First, the section-by-section analysis of the Senate
State Affairs bill said that alternative reeouceg are one of
several factors to be considered iIn i1dentifying customary and
traditional subsistence uses as well as in Tier Il management.
ANILCA legislative history concurs cn this point and is quoted iIn
full below. That portion of the section-by-section analysis of
the Senate State Affairs bill was a vehicle for addresaing mixed
stock problems iIn fisheries, and i1t was a basis for fully
accommodating subsistence needs while at least partially
accommodating consumptive and nonconsumptive concerns that might
conflict with subsistence. To the detriment of the Senate
Resouces Committee draft bill, the reference to this authority has
been deleted from the section-by-section analysis.

Second, the Senate State Affairs bill contained
authority to apportion subsistence use among similar, available
stocks. That 1is consistent with ANILCA’s recognition of ''sound
management principles” and ANILCA’s recognition that alternative
stocks may be considered iIn identifying subsistence uses. This
authority in the Senate State Affairs bill was also a flexible
mechanism for addressing mixed stock probloms in fisheries and for
fully accommodating subsistence needs and partially accommodating
consumptive and nonconsumtive desires that may conflict with
subsistence use. This authority has been deleted from the Senate
Resouces Committee draft bill.

Third, the Senate State Affairs bill recognized, as does
ANILCA, that subsistence must be consistent on all federal lands
with "'sound management principles” and 'conservation of hoalthy
populations'™, and that as stated iIr the section-by-section
analysis of the Senate State Affairs bill, subsistence on national
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parks and preserves must be consistent with "conservation of
natrual and healthy populations'. Based on discussions with
Assistant Attorney General Larri Spangler, 1 understand the term
"sound management principles” includes social and political
considerations in making allocation decisions for particul&u* types
of management, such as trophy management for hunting or Tfishing,
catch and release fishing, and wildlife viewing. 1 believe that
such management regimes may effectively be diminished or
prohibited in many instances throughout the state by the Resouces
Committee draft bill, because, unlike ANILCA, the Senate Resources
draft requires only that subsistence be consistent with "sustained
yield,” "Sustained yield" usually reflects only biological
considerations. Therefore, | conclude that the Resource Committee
<raft i1s more harmful to the interests of sport and non-
consumptive users than i1s ANILCA or the senate State Affairs

ball.

Most people conversant with subsistence issues
understand that at Tier 11, under sec. 804 of ANILCA and AS
16.05.251(b), 16.05.255(b) of current state law, the boards are to
consider the factors of dependency on the resource, local
residency and availability of alternative resources in allocating
subsistence use. These are the criteria upon which subsistence
use 1Is restricted when there iIs not enough of a resource to
accommodate ail subsistence demand. However, what is often not
understood 1is that, under ANILCA, the boards also can and should
apply those same factors, along with others, In determining what
uses are '‘customary and traditional subsistence uses,'" even before
the boards ace faced with Tier 1 or Tier IllIsituations. Thus, the

three criteria pl<y a dual role.

The dual role for these criteria 1is clear from the
legislative history of ANILCA. It says:

"However, the phrase ’customary and
traditional™ 1i1s iIntended to place particular
emphasis on the protection and continuation of
the taking of fish, wildlife, and other
renewable resources ... iIn which such uses
have played a long established and Important
role in the economy and culture ofl the
community and in which such uses incorporate
beliefs and customs which have been handed
down by word of mouth or example from
generation to generation. The factors of
local residency, economic dependence, and
availability of alternative resouces have been
included iIn section 804 (the preference at
Tier 11] rather than the definition (of
subsistence use]. Although a truly
comprehensive definition of ’subsistence uses”
must Include a mix of those factors, the
committee has determined that they should be
incorporated through appropriate action by the
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State rulemaking authority (i.e. the boards]
in conjuntion with recommendations of teyional
councils established pursuant to section 805
to implement the subsistence preference set
forth iIn section 804. Sections 803-805 are
intended to establish a dynamic process for
the regulation of subsistence resources and
uses which will enable rural people to
participate iIn the decisionmaking process of
the State rulemaking authority in the
inclusion of the local residency, economic
dependence, and availability of alternative
resources fTactors into the definition of
""subsistence uses'" on a case-by-case basis to
meet the needs of a particular management
situation iIn a particular area."

Sgg-dRept- No. 96-413, 96th Cong., 1st Sess, at p. 269, emphasis
added.

A fair analysis of this legislative history iIs that the
boards, in conjunction with regional councils, are to determine
customary ar.d traditional subsistence use by considering: (1)
whether the use is long established and important, (2) whether it
is accompanied by customs and beliefs, (3) dependency on the
resource.. (4) local residency, and (6) availability of alternative
resoe*,<i. Asa matter of policy, three other considerations might
be worth adding to this list, even though they are not required by
ANILCA or 1its legislative history. Those are: (6) the season at
which the resource In auestion 1Is harvested since many subsistence
harvests are important iIn an opportunistic and temporal context,
(7) the relation the resource liss to other subsistence resources
that are also harves , and (8) the cultural values associated
with the resource. I recall, Steve Benhke, the Director of the
Subsistence Division, suggested these last three factors to me 1In

our discussions. His suggestion is good,

The problem that now confronts your committee iIs (as it
always has been throughout this 1issue) a drafting problem. It is
not whether to hurt or help subsistence or nonsubsistence people.
It 1s how to draft language that allows flexibility to address
alternative stocks and flexibility to undertake sound management
without having that language become a vehicle for the boards to
deny satisfaction of subsistence use. However, as Don Mitchell,
counsel for the Alaska Federation of Natives (AFN), correctly
points out, the boards unfortunately do not have a perfect track
record on this matter. Therefore, 1 make the following

suggestion.

I assume, perhaps naively, that a successful law should
foster trust between subsistence and nonsubsistence users and that
generosity should prevail over avarice and fear. Therefore,

section 16.05.258 in the draft bill, which involves
identifications of customary and traditional subsistence stocks
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and determinations of how much of a harvest iIs needed to
reasonably satisfy subsistence use, should be amended to

involve

advice from regional councils and to give the boards and the

councils the flexibility to look to alternative stocks in

allocating fish and game and in dealing with mixed stock problems,
so long as subsistence needs are met and the preference is

fulfilled. 1 suggest the following language!

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF PTSH

AND GAME.

(@ The Board of Fisheries and the Board of Game,

after consultion with the appropriate regional advisory
councils, shall 1identify customary and traditional
subsistence uses of fTish stocks and game populations in

each

uses,

rural area identified by the boards,
(b) Consistent with satisfaction of subsistence
sustained yield, sound management principles, the

maintenance of healthy populations, and federal law, the
boards shall determine after consultation with
appropriate regional advisory councils:

(1) what portion, if any, of the stocks and

populations identified under (&) of thiB section can be
harvested! and

(2 how much of the harvestable portion is

needed to provide a reasonable opportunity to satisfy
the subsistence uses,

(© In making the decisions under (&) and (b) of

this section, the boards may consider factors including
but not limited to: (1) whether the harvest and use is
long established and Important, (2) whether the use
incorporates custom, tradition and belief, (@)
dependency on the resouce, (4) local residency, ()
avialability of alternative resources, (6) the season at

which

the resouce is harvested or used, (7) the relation

the resource and i1ts use have to other resources used
mfor subsistence, and (8) cultural values associated with
the resource.

I would thereafter reletter the existing subsections (©)

through (9g)-

The section-by-section analyses of both the Senate State

Affairs bill and the Senate Resources draft bill recognize the
role of the regional councils iIn identifying subsistence use and
making allocation decisions. However, because the AFN has fought
the notion of addressing alternative stocks iIn the context of
identifying and allocating to subsistence use, | have therefore
suggested the above amended subsections in order to specifically

involve tha regional councils and assure statisfaction of

subsistence uses. | hope this, iIn conjunction with the existing
authority of the councils G AAC ————- ), would assure sensitivity

on the part of the hoards and the councils when they look

to

alternative stocks, are confronted with mixed stock problems, or

seek to apportion use between similar, available stocks.
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this would also reduce the perception on the part of some rural
people that the boards are distant and insensitive. The regional
councils have not been fully staffed or funded, so they have not
been as successful as possible iIn dispelling perceptions of the
boards as dominated by hostile urban sport interests. Legislative
recognition of the regional councils would fostor trust between
rural people, urban people, and the boards.

I think that If you made this suggested change you would
have a bill that would be acceptable. | understand that McKie
Campbell of your staff believes i1t would be more convenient to
address these matters in legislative history. That will not work
well under the current Resource Committee draft bill, given the
proposed AS 16.05.258(a) and (b), their interplay with recent
court decisions iIn Hluska and flkuse, and the deletion of
apportioning authority™ Changes in the legislative history of the
current Resource Committee draft would be legally meaningless in
the face of the plain language of the draft. It iIs Important to
understand that Bluska and Skuse stand for two propositions: (1)
the ''subsistence defense,”™ and (2) a requirement that the boards
adopt subsistence regulations for all subsistence stocks. The
Senate state Affairs bill delt with both aspects of these cases:
the senate Resources draft bill deals only the defense.

I will now turn to demonstrating why this alternative
language 1Is necessary, rather than just an abstract point.

Don Michell has long spoken of an error by the Board of
Fisheries several years ago that demonstrates erroneous shifting
of Tyonek subsistence to an alternative stock. T have always
agreed with him that the boards should not be allowed to shift
subsistence to alternative resouces when doing so iIs iIn any
significant way to the detriment of subsistence use. However, the
rule against shifting to alternative resources should not ba so
hard and fast as to deny the boards flexibility when it is
reasonable. I hope that four examples will fleoh out the
problem, and 1 recommehd that you utilize them iIn the section-by-
section analysis to facilitate understanding of how alternative
resources might be looked to without detriment to subsistence
needs. 1 will stick mostly to fishery examples, because 1 am a
dabbling dilettante iIn fisheries management and ignorant iIn game.
However, the priciples suggested by these examples apply to both
fish and game.

Example #1: Tyonek King Salmon.

The fTirst fresh meat on the beaches at Tyonek 1is the
Susitna bound king salmon. Several years ago the Board of
Fisheries did not allow subsistence harvest of these fish when
they were migrating past the Tyonek beaches but did allow sport
harvest of these fish when they reached the Susitna tributaries.
The subsistence take is and would have been small in relation to
the size of the run. The board"s decision was Improper because It
forced Tyonek people to stand and wait for later and less
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accessible stocks — chum, sockeye and silver salmon — while
urban sport people, less iIn need, fTished. Therefore, the Board of
Fisheries should not be allowed to shift the Tyonek subsistence
harvest of king salmon to a later stock of salmon. Subsegent
litigation overturned the board®"s decision of allowing sport and
disallowing subsistence iIn this case, and few who try to deal
fairly with the subsistence issue argue that the result should
have been otherwise. Dependency on the resource and lack of
alternatives were demonstrable. Therefore, when AFN gives tho
Tyonek case as an example of why alternativeresources should not
be considered, AFN is putting forward a ''straw man"™ argument, No
sensible person would suggest any shifting iIn the Tyonek
situation, and no legislation has ever been drafted to allow that
sort of a shift.

Example #2s Late Kenail River Coho.

Tho late Kenai River coho demonstrates that any rule on
alternative stocks should be flexible and fair. This fish runs
along the east beaches of Cook Inlet iIn late Augustand through
September. It i1s a small run that i1s highly valuedby sport
anglers. Non-commercial harvests (at various times called
"subsistence” harvests) have harvested upwards of 13,000 of these
fish annually. Although rune for the past two years have been
much larger than the recent average, this level of harvest has led
in some recent years to closing the sport fishery in the river. |1
would have no objection to this closing, but for the fact that
from late June till early August the same beaches are packed with
hundreds of thousands to millions of sockeye salmon that are
catchable with the same gear and are recognized by the market and
the public generally as a more desirable fish. The Board of
Fisheries has at various times sought to fully or partially shift
the noncommercial fTishery for late Kenai cohos to the more
abundant sockeye running a few weeks earlier. The Senate State
Affairs bill would allow a shift, at leash in part. The Senate
Resources draft bill does not to allow 1it.

Example 3t Mixed Stocks

Mixed stocks also demonstrate the any rule on
alternative stocks should be flexible and fair. On the same east
beaches of Cook Inlet there are several mixed stock Tfisheries
conducted by gill nets, Kenai king salmon run contemporaneously
with sockeye. Several coho stocks are contemporaneous with
sockeye, pinks, chum and even some of the second Kenai king run.
These mixed stock TfTisheries have produced substantial conflicts
between sport and commerial fishermen, 1f portions of the Kenai
Peninsula qualify for subsistence, then a rigid state subsistence
law that does not allow the Board of Fisheries the flexibility to
apportion subsistence between stocks or to focus it on some stocks
in a reasonable manner will simply add to these conflicts.
Acceptance of the subsistence law by the sport community would
inevitably be less than i1t has been to date. This problem could
be compounded by subsistence nets displacing some commercial set
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nets to a limited extent, because the beaches would have to
accommodate additional nets and subsistence could be entitled to
the best sites. The Senate State Affairs bill could deal with
this problem, by giving the boards some flexibility to apportion
use between stocks and to focus on some stocks more than others.
The only flexibility In the Senate Resource draft bill is found 1iIn
the words 'reasonable opportunity'”. That is a frail hook upon
which to hang a heavy hat.

Example 4: Non-target, Minimal Target, and Incidental
Target Stocks.

A potential problem of non-target, minimal target and
incidental target stocks also demonstrates the need for
flexibility to address alternative stocks. If we have a rigid
bill we may end up with the boards having little ability to
minimize Impacts on rainbow trout and steelhead trout stocks, or
Other highly sensitive stocks, iIn several situations around the

state.

Numerous Federal and State reports (eg., USDOl, fws,
Subsistence Management and Use, 1985; USDOI, FWS, Kodiak Refuge
Comprehensive Management Plan, 1986; USDOI, FWS & BLM, Burger, et
al, 1983, on Copper River steelhead; USDOI, BIA, Wocl, 1382,
"Synopsis of Alaska Native Subsistence Economies and Projection of
Research Needs: Subsistence Data Base Phase 11'? ADF&G, Subs.
Div,, Stanek, 1982, Report No. 32; ADF&G, Subs. Div., Fall, Report
No. 74) document subsistence harvest of rainbow and steelhead
trout. T have had no great problem with this because 1 do not
know of many demonstrable impacts. However, the Attorney General
and the Board of Fisheries might have a problem because current
state regulations, 5 AAC 99. , prohibit subsistence harvest of
rainbow trout and steelhead. 1 have always wondered whether that
regulation wMuld survive a subsistence challenge. Eluska and
Skuse indicate the regulation would Call, based on the court’s
requirement that the boards adopt subsistence regulations for
every subsistence stock. Whether the regulation would stand or
fall 1s, | believe, an important auestion to the sport community
because the regulation helps sustain a strong recreational
interest and a multi-million dollar sport, guide and lodge
industry that are focusing increasingly on catch and release of
older age, world class trophy rainbows and steelhead.

Based on State estimates in the Bristol Bay Regional
Plan and the Kenai River studies, the sport fishing industry in
the Bristol Ray drainages, in which world class rainbows play a
very significant role, 1is far more iImportant economically than the
Kenal River guide industry. If low levels of subsistence targeted
on rainbow or subsistence targeted primarily on other stocks
significantly impact over time the prevalence of the relatively
scarce older age Eish, then we will suffer a loss of International
interest to anglers. Perhaps we should suffer that loss, but 1
don®"t think the law does or should Leguire it. There are only
three world class rainbow fisheries iIn the world. Alaska,
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primarily in the Bristol Bay drainages, is the beet, and the other
two are in Patagonia and New Zealand.

Several sport regulations, involving special management
regimes for rainbow trout, could eventually loose much of their
effectivenee* in providing quality sport fisheries if the boards
are without flexibility in providing for subsistence, Talchalitna
River rainbows are managed for catch and release. Bristol Bay
drainage rainbows are managed primarily for trophy, Kenai River
rainhow9 are managed for trophy. The draft Cook Inlet Rainbow
Trout Management Plan proposes increasing the number of trophy and
catch and release streams and prohibiting the taking oE rainbows
through the ice on several west side Susitna River tribularies.
These decisions are currently or will he based fully or partly on
"sound management princiﬁles" involving souial allocations of
older age fish, rather than biological considerations under
"sustained yield." | doubt that the present sport size
limitations, bag limits, and methods and means restrictions could
legally be applied to subsistence. The best alternative is
flexibility In targeting and apportioning subsistence use among

stocks.

The Senate State Affairs bill, like ANILCA, is capable
of addressing these potential problems, because it allows
flexibility to address alternative resources, apportion
subsistence between resources, and requires that subsistence be
consistent with "sound management principles” and the "maintenance
of healthy populations." The Senate Resouces draft does not do

that,

I will close with a brief discussion of how five
hyloothetical law suits would fare under the Senate State Affairs
bill and the Senate Resources draft. For the most pact all five
hypotheticals involve real issues or situations that have
confronted the State. The fifth hypothetical demonstrates that
the Resource Committee draft will not be in compliance with ANILCA
if challenged by a well put togets®er set of facts and legal
arguments. My hypothetical plaintiffs are thinly disguised, so as
not to imply iIntentions.

Case #li

My first hypothetical suit involves that fountain of
controversy: Wolf Controll

Suppose the Alaska Wolf Alliance alleges and proves that
wolf control programs involve subsistence use of moose and are
based on "sound management principles” reflecting attempts to
create and allocate more moo.se, rather than on "sustained Yyield
principles.” To prove that, the Wolf Alliance could prove the
following three points: (1) that wolf control, aerial trapping,
and trapper education programs are designed to temporarily reduce
wolf populations in order to increase moose popuations (Board of
Game records will prove this), and (2) that depressed moose
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populations have resulted in part from subsistence harvest of cows
often contrary to regulations (deposition of present and former
Game Board members and ADF&G officials | believe would prove

this) , and (.3) that none of the moose populations are helow
sustained vyield if unhunted or if huntod only for subsistence
(easily provable). The Wolf Alliance would then argue that wolf
control programs are essentially ways of avoiding implementing the
Tier | and Tier |l subsistence priority and that nonsubsistencc
harvest must cease, and that wolf control programs must cease
because they are based on social allocation considerations
underlying "sound management", rather than the biological
considerations of "sustained yield,"

Under the Senate State Affairs bill, the Wolf Alliance
looses, because "sound management principles" ace recognized.
Therefore, tho flyboys fly, the subsistence and sport hunters
hunt, and the trappers trap. However, under the Resouces
Committee draft, the wolf Alliance wins. The flyboys, the
hunters, and the trappers take a walk. The irony is that rural
subsistence and urban sport hunters have both supported wolf
control programs. Therefore, both interests are hurt by the
Resource Committee draft. To compound the irony, though, the
nonconsuptive interests of the Wolf Alliance are also hurt by the
failure of the Resource Committee draft to afford flexibility and
recognize wildlife viewing interests through the social allocation
underpinning of "sound management principles,” Thus, the Wolf
Alliance wins on wolves and loses on other matters under the
Resource Committee draft.

Case #2:

Suppose the following happens. The Alaska Union of
Natives sues to stop sport hunting of moose on lands east and west
of Fairbanks, where moose populations are depressed, and in the
Nushagak drainage. The Union alleges and proves that subsistence
hunters are having to hunt vastly larger areas to get moose. (The
Bristol Bay Regional Plan and depositions of ADFrg’ officials might
prove this.) The Union asks that the preference be implemented.

How this hypothetical case would fare under the Senate
State Affairs bill and the Senate Resources draft is difficult to
say. | know too few facts. However, the state would have a
better chance of prevailing under the State Affairs bill than
under the Resources draft, because the flexibility in the State
Affairs draft allows the Board to reasonablly apportion
subsistence use of red meat between moose and caribou so long as
the preference is retained on both.

Case »3:
Suppose the following happens. George is apprehened for

gill netting rainbow trout in Lower Talarik Creek 25 miles west of
his home in Iliamna. The State prosecutes George for violation of
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the subsistence ban on rainbow trout, George challenges the
validity of the regulation.

As discussed previously, the regulation falls under the
Senate Resource Committee draft. Under the Senate state Affairs
bill, the regulation might prevail if the board has been
reasonable in not depriving George of satisfying his subsistence
needs. Flexibility and reasonableness are the key to the Senate
State Affairs bill. However, the breadth of this regulation makes
it vulnerable under either bill.

Case »4t

Suppose Cooper Landing on the Kenai Peninsula qualifies
as rural for purposes of subsistence. Helen of Cooper Landing
puts her motor boat in either the permanent non-motorized zone
downstream from Russian River or the seasonal non-motorized zone
downstream from fikilak Lake. Both zones were established in
January by the Department of Natural Resources. Helen engages in
subsistence fishing for rainbow trout and is apprehended for using
a motor. She alleges that the Kenai River rainbow trout stock is
most prevalent in the non-motorized zones and that the non-
motorized regulation is invalid with respect to subsistence use,

Under the Resources Committee draft bill, Helen wins,
subsistence boats motor, nonsubsistence boats don't motor, state
troopers are perplexed by the horrible enforcement problem of
having to figure out. who qualifies for a motor. Under the Senate
State Affairs bill, the Department of Natural Reaources wins if
the Board of Fisheries has provided reasonable alternative trout
or other fish stocks in the Cooper Landing area.

Case #5:

Suppose the Board of Game authorizes subsistence hunt:..??
of moose in the ANILCA additions to Denali National Park an-?
authorizes sport and subsistence hunting in the Denali National
Park/Preserve, and that the board does so based on "sustained
yield." Suppose further that the American Professional Huntin
Association, Denali Tours (a hypothetical association of Denali
tourist hotel, guide and service companies), and Defenders of
Moose for Tourists jointly sue the board on the following grounds:
(1) American Professional Hunting and Denali Touts acknowledge
that there should be a preference on moose in the Preserve for
subsistence, but that the board's allocation of moose in the
Preserve between sport and subsistence hunters violates federal
law because the board failed to look to alternative stocks (eg.
caribou) and "sound management principles,” to more appropriately
fulfill consumptive interests in making the allocation and in
implementing the subsistence preference, and (2) Denali Tours and
Defenders of Moose Hot Tourists allege that the level of
subsistence moose hunting allowed by the board in the ANILCA
additions to the Denali National Park violates "sound management
principles” and the "conservation of natural and healthy
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populations,” which protect nonconsumptive interests, and (3)
American Professional Hunting, Denali Tours and Defenders all
allege that the State subsistence law therefore Is not in
compliance with sections 802, 803, 804, and 815 of ANILCA as they
relate to alternative stocks, the identification of subsistence
use, allocation between sport, subsistence and nonconsumptive
interests, the subsistence preference, the relation between
consumptive (subsistence and sport) and nonconsuraptive uses, the
social allocation underpinnings of sound management principles,
and conservation natural and healthy populations,

| think the State is likely to loose on all counts under

the Senate Resources bill. The State subsistence law will fall.
Alaska will be out of compliance. We will be right back where we
are now. Under the Senate State Affairs hill the board would

presumablly have reached different allocation decisions initially,
and if those decisions were reasonable, then these issues would
not even arise under the State Affairs bill.

| hope these five hypothetical cases demonstrate the
differnces between the bills. | am not trying to be for or
against wolf control, subsistence, sport use, commercial use,
nonconsumptive use, or even my finny friends -- rainbow trout. |
am only concerned with getting a good bill. When | started
working on this issue last October, | believed then that there ace
two measures of a good bill. First, it should change the nature
of future subsistence debates from the present unproductive
conceptual debate to factually oriented debates over whether
particular stocks are subsistence stocks, whether particular areas
or communities qualify, and how much of a stock is necessary to
satisfy subsistence. Such factual questions are always worth
pursuing. Second, the legislature will have succeeded if no one
can say in the coming elections that he or she "did this for you
on subsistence"” or he or she "did this to you on subsistence."”
Such statements will be a sign of failure, because one side of the
issue will have prevailed more than it should. It will mean that
the generalized, devisive, and unproductive debate will still be

with us.

A good subsistence bill wj.ll make the general
subsistence debate go away. The Resource Committee draft can
still do that if something like the amendments | have suggested
is adopted. They stay close to and do not wander from ANILCA.

They provide needed flexibility and fairness.
| wish you the best in dealing with these matters,

Sincerely,

Geoffrey Y. Parker
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Field Representative
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9416 Longrun Drive

Juneau AK 99801
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March 12, 1986

Senator Arliss Sturgulski

Chairman, Senate Resources Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Arliss:

I hope that this letter helps to "make your day". Permit me

to take this means rather than intrude on your busy schedule

to say that 1 believe that yourself and staff, and members of
the Senate Resources Committee have worked long and hard to

put before the Alaska public a very much improved subsistence
bill over that received from the House. A great number of Iim—
provements wercr-incorporated which we in the outdoor user comm-—
unity recommended last summer. We didn"t hit one hundred per
cent but four out of five will win ballgaines evdry day of the
week.

I have no v of knowing whether the Legislature will indeed
approve thii. ill or even a subsistence bill but the Senate
Resources bil. 1is a workable document and a much fairer bill
then we have had to date. If | may- the Alaska public needslL
to know why a preference is provided to a certain segment of
the Alaska public of a common property resource. |1 believe that
Alaskans will accept, as they have in the past, a preference
that is based on sustinence.

On another subject, many thanks for voting for the resolution
to urge the House of Represntatives to adopt the McLure-Vcémer
Bill that reforms the Federal Firearm Act. 1 know that you had
questions and a short lead time to consider the material. |1
take this as a vote of confidence in myself which 1 deeply
appreciate. S-49 is a good bill and we can talkmlater about
this.

Please pass on to McKie Campbell that | think he does a Trojan
job for you and your Resources committee.

Best regards,
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March 12, 1986

Senator Arliss Sturgulski

Chairman, Senate Resources Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Arliss:

I hope that this letter helps to "make your day". Permit me

to take this means rather than intrude on your busy schedule

to say that 1 believe that yourself and staff, and members of
the Senate Resources Committee have worked long and hard to

put before the Alaska public a very much improved subsistence
bill over that received from the House. A great number of im—
provements were 1incorporated which we in the outdoor user comm-—
unity recommended last summer. We didn"t hit one hundred per
cent but four out of five will win ballgames every day of the
week.

I have no way of knowing whether the Legislature will indeed
approve this bill or even a subsistence bill but the Senate
Resources bill is a workable document and a much fairer bill
then we have had to date. If | may- the Alaska public needslL
to know why a preference is provided to a certain segment of
the Alaska public of a common property resource. | believe that
Alaskans will accept, as they have in the past, a preference
that is based on sustinence.

On another subject, many thanks for voting for the resolution

to urge the House of Represntatives to adopt the McLure-Vcé&mer
Bill that reforms the Federal Firearm Act. 1 know that you had
questions and a short lead time to consider the material. 1

take this as a vote of confidence in myself which 1 deeply
appreciate. S-49 is a good bill and we can talk.Jater about
this.

Please pass on to McKie Campbell that | think he does a Trojan

job for you and your Resources committee.

Best regards,
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March 12, 1986

Senator Arliss Sturgulski

Chairman, Senate Resources Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Arliss:

I hope that this letter helps to "make your day". Permit me

to take this means rather than intrude on your busy schedule

to say that 1 believe that yourself and staff, and members of
the Senate Resources Committee have worked long and hard to

put before the Alaska public a very much improved subsistence
bill over that received from the House. A great number of im—
provements werc"ineorporated which we in the outdoor user comm-—
unity recommended last summer. We didn"t hit one hundred per
cent but four out of five will win ballgames every day of the
week.

I have no way of knowing whether the Legislature will 1indeed
approve this bill or even a subsistence bill but the Senate
Resources bill is a workable document and a much fairer bill
then we have had to date. If | may- the Alaska public needsl
to know why a preference is provided to a certain segment of
the Alaska public of a common property resource. |1 believe that
Alaskans will accept, as they have in the past, a preference
that is based on sustinence.

On another subject, many thanks for voting for the resolution
to urge the House of Represntatives to adopt the McLure-Vcftmer
Bill that reforms the Federal Firearm Act. | know that you had
questions and a short lead time to consider the material. 1
take this as a vote of confidence in myself which I deeply
appreciate. S-49 1is a good bill and we can talk .later about
this.

Please pass on to McKie Campbell that 1 think he does a Trojan
job for you and your Resources committee

Best regards,



MEMORANDUM State of Alaska

to Ron Jolin, Chairman date: March 15, 1985
Joint Boards of Fish and Game
FILE MOz

TELEPHONE NO: ~ 465-4100

from:Don W. Collinsworth subject  Management lIssues
Cormissioner Arising Frcm the
Department of Fish and Game Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the
Madison decision®s implications for fish and wildlife management. This
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries
as examples, but Madison also affects existing Board of Fisheries
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same
way the Board of Fisheries has, Department of Law has said that the Game
Board may be unable to continue providing permit hunts restricted to
particular communities unless guided hunting and hunting by non-residents
have already been eliminated. Further the legal analysis concludes that
Madison may require the Game Board to discontinue non-state-resident and
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyze
Madison impacts and more information will be developed. However, this
memorandum 1is intended to alert you to seme of the anticipated area
impacts.

COOK P7LET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that
within the last 20-30 years, almost every part of Cook Inlet, including
Knik Arm and Tumagain Arm, has been open to subsistence set-net fishing
for salmon (Braund, 1980). The open season for fishing varied from
location to location, as well as through time, but included the period
toy through September. Until 1978, 50 fathoms of net could be used in
many areas. Species harvested 1in these set-net fisheries included
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons
were gradually restricted until only small areas remained open for very
short periods with limited gear. Since 1980, subsistence fisheries have
been authorized in very limited areas for residents of Tyonek, English
Bay, and Port Graham only.

The Impacts of the Madison decision on existing Ccok Inlet fisheries
depend on how many people decide to participate, and where and when they
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fish, which makes it difficult for us to precisely assess immediate or
long tern effects. At a minimum, however, we would expect to see an
increase in the gill net harvest of west side and Susitna River Kking
salmon, since any Alaskan will be able to participate in the Tyonek
district subsistence king fishery. This fishery begins in May, and has
limits of 70 kings per household. Presently, this fishery is restricted
to persons domiciled in Tyonek, and on average, 2,000 kings have been
harvested annually.

It is impossible to predict how much new effort would occur, but any
significant increase in this fishery will require ccmpensating
reductions 1in the expanding sport Tfisher?Y of the Susitna drainage.
This, of course, would mean reductions in seasons, bag limits, or even
closures of certain areas to fishing if the subsistence harvest grows
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed
in the late 1970s, and which have beer, closed since 1980, may have to be
reopened to all Alaskans. This would include set net fisheries on king,
sockeye, and echo stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the fccus of major
allocation conflicts between sport and commercial users, will new have
to be shared with another user group, which will have a priority.
Additional harvest restrictions on sport and commercial Tfisheries in
Cook Inlet may have to be imposed either before the fishing season or
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor
indicator of tine potential demand for subsistence fishing in Cook Inlet.
Further, recorded harvests probably underestimate the actual historical
subsistence harvest due to 1inadequate catch reporting systems. |If
accessible beach areas are opened to net fishing, we would expect a
substantial interest, similar to that in the Copper River dip net
fishery. One indicator of this demand is tine fact that participation in
the Cook Inlet subsistence fishery increased frcm less than 100 people
to more than 1,300 between 1977 and 1980, before the Board adopted tine
regulations restricting subsistence use. An additional indicator of
demand are the requests the Fisheries Board has received frcm people
wanting to fish with nets in Knik Am and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to
authorize subsistence fishing wherever it has occurred in Cook Inlet,
Tumagain Am, and Knik Arm, throughout the summer, by any Alaskan. The
Madison decision clearly states that sport and commercial uses must be
eliminated before subsistence uses can be restricted. Therefore, it
seems unlikely that the Board or department could impose subsistence
harvest limits or quotas to ensure that commercial and sport uses could
continue.

In summary, we see major demands being imposed upon the department for
in-season monitoring and management of ail harvests to ensure adequate
escapements in Cook Inlet. We also see the potential for confusion and
controversy over Cook Inlet salmon management escalating and making it
mere complex.
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NAKNEK RIVER SALMON

The Naknek Piver 1is currently open to subsistence fishing cnly by
residents of the Naknek and Kvichak river drainages. This regulation
was adopted in 1981 because of concern about grcwth in the Naknek
subsistence salmon fishery by other Alaskans. Frcm 1976 to 1980,
participation and king harvests 1in the Naknek subsistence Tfishery
doubled as more people learned about the fishery and came to the
Naknek-Kir.g Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned
that this growing harvest was beginnincr to affect the allocation of the
Naknek River"s limited Icing salmon stocks. Ey restricting the fisherv
to local residents, the Beard of Fisheries was able to allow continued
development of the Naknek sport fishery on kings, which has beccma
increasingly significant to guides and transportation services. By
creating a personal use sockeye fishery on the Naknek, the Board was
able to accommodate non-local Tfishing demand and shift it to more
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery
again to ail residents of the state. |If significant effort occurs, it
seams quite likely that restrictions will "have to be 1imposed on the
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Ccpper River sockeye have been harvested by commercial
fishermen in Prince William Sour.d, residents of the Cooper Basin and
other interior communities, as well as Fairbanks and Anchorage
residents. With population growth and increased publicity, the Chitina
dip net Tfishery grew dramatically; harvests more than tripled frcm 1980
to 1983. Additionally, many urban dip net fishermen preferred to fish
the early portion of the Copper River run, which posed potentially
severe management problems for early run sockeye. About 50 percent of
the Ccpper River run passes through the commercial fishery district in
the first two to three weeks of the season, which means any management
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began
restricting fishwheel and dip net harvests in the Copper Piver. In
1984, the beard examined subsistence dip net and fishwheel fisheries in
the Copper Fiver. It authorized subsistence fishing for Ccpper Basin
residents. Harvest by the subsistence fishery was predicted to be
approximately 20,000 salmon and individual bag limits could go as high

as 500. The board then established a personal use fishery for people
who did not reside in the communities identified as having subsistence

uses. The personal use fisher;/ had bag Ilimits cf 15 salmon for
individuals and 30 for households. The total catch was limrued to
60,000 sockeye plus twenty-five percent of any excess escapement. The
in-river sport Tfishery was predicted to harvest approximately 5,000
scckeye and the Prince William Sound commercial drift gill net fisher;/
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difi _alty 1in predicting
harvest levels for the Copper River fishwheel and dip net fishery, due
to uncertaintv about how many people Vv/ill participa.ce and how many fish
they will take. Additional management problems are posed by the timing
of the sockeye run and the heavy dip net harvest, which occurs on the
early part of the run. These considerations seem to require more
conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management 1issues arising from
the Madison decision. Regulation specialists for Commercial Fisheries
and Game Divisions are presently identifying the specific regulatory
options v/nich the Eoards could address for the upcoming season.



MEMORANDUM State of Alaska

10. honorable Bill Sheffield DATE: iiarch 6, 1985

Governor
FILE NO 366-375-35

Thru: John Shively

Chief of Staff TELEPHONE NO £65-36U0

FROM rfornan o. uorsucn SUBJECT. Briefing memorandum:
Attorney General subsis tence

I . Suggested Attendees

A. Governor Sheffield and appropriate staff
B. Department of Fish and Game
1. Don \L.Collinsworth, Commissioner
2. Dennis D. kelso, Deputy Commissioner
3. Steven 11. Behnke, Director, Division ofSubsis—
tence
C. Department of Law
1. Norman Gorsuch, Attorney General
2. Larri Irene Spengler, Assistant Attorney General

I1. 1Issue Summary

For several years, the Boards of Fisheries and Game
have 1implemented the state subsistence law 1in a way
which protected fishing and hunting by rural Alaskans.

At the same time, the boards provided reasonably for
other uses, such as personal use net fishing by non-
rural Alaskans, sport fishing, and commercial fishing.

This exercise of regulatory authority had been certi—
fied as complying with the federal” subsistence law,

ANITLCA.

Oau.Pev *3 79
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On February 22, 1985, the Alaska Supreme Court declared
Chan the boards lacked statutory authority for che reg—
ulatory approach wused in implementing the subsistence
law. iladiscn v. alaska Department of Fish and Game,
He. 7410.

Iladiscn means that all Alaskans may participate in sub-—
sistence uses, and that those uses cannot be restricted
until sport and commercial Ffishing, and non-resident
hunting and big game guiding are eliminated.

Lhiampla: The Prince Uiliiam Sound <commercial
fishery may need to be restricted or even closed
if necessary to accommodate the dip net Tfishery in
the Copper River.

Fnample: The I1"enai River and Susitna drainage
sport fisheries may need to be restricted or even
closed if "subsistence fishing” by gill net must
be allowed in large areas of Cook Inlet closed in
recent years.

IfT the boards cannot protect fishing and hunting by
rural Alaska residents under the state statutes, non-
compliance with ANILCA could mandate some fedoal ac-—
tion .
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l'1'l. Heccssity for Governor's Briefing

A decision 1is required from the Governor on whecher the
scare should proceee under one statutes as interpreted by the
court “ii Hadison, or whether an amendment to the state statutes
should be sought to return cue regulatory authority the boards
exercised before this court uecisicn.

naehgrcunri

A. Pra-1 ladir,on: The state®"s position or- the Alaska statu-—
tory ana regulatory framework before this court deci—
sion was:

ing and hunting by individuals who reside in rural

areas ar.d communities i:i which the taking of lish

stocks and game populations for personal ana fam—
ily consumption is a significant part of tne local

economy.

The eight criteria developed by the joint boards
correctly identified subsistence wuses 1in rural
areas and communities.

3. Fishing by net for personal use by people fronm
other areas of the state could be accommodated
through the ©personal use rishing category estab-
lishea by the Board of Fisheries in regulation.

Personal use fishing did nut have a priority over
sport fishing ana commercial fishing.
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3. iladiscn: The court held with regard to the statutory

anu regulatory framework in Alaska:

The legislature in 1978 did not intend that sub-—
sistence uses were to he limited to hunting and
fishing by rural aiaska residents.

The legislature in 1978 aid not intend subsistence
uses to be 1identified in terms of the uses of an
area or community.

Conversely, the legislature in 1978 did not intend
a "grauafather"™ rights, 1limited entry-type system
to control eligibility for subsistence.

4. The legislature 1in 1978 intended that subsistence
uses could be restricted only 1if it 1is necessary
for sustained yield purposes and if non-subsis—

tence uses -- sport and commercial fishing, and by
analogy, non-state-resident and trophy hunting,

and big game guiding -- have already oeen elim—
inated .

If a situation requires restriction of subsistence
uses, distinctions among subsistence users will be
based on the three criteria contained in the stat—
ute: customary and direct dependence on the re-—
source, local residency, and availability of al—
ternative resources.
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V. helcvane Laws
A. Grate law: because the court ruled on statutory con-—

struction and legislative intent alone, without reach—

ing any constitutional 1issues, the legislature :aay act
on this 1issue.

.eecerai law;

The Alaska national Interest 1lanes Conservation
Act allows the state to continue exercising 1its
traditional management prerogatives on all land
and water in Alaska if the state in a law of gen—
eral applicability provides, among other things,

the definition of subsistence uses ocntamuG in
i-nii CA.

a. .-.lHILCA defines subsistence uses as uses
f sh and game by rum 1l Alaska residents.

It is unclear precisely what federal
ment would entail, but it has been arguoa
that ail navigable waters v;ouid be included,
and that possibly some state lands would be
included if migratory species were involved.

manage —

The Marine ilar.ir.al Protection Act also requires
that if the state is to resume management, state
law must define subsistence uses as uses of fish
and game by rural Alaska residents.
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VI. Alternatives
A. Implement the current statutes as interpreted by the

court. Consequences:

All hunting and all net fishing for personal use
by all Alaskans is now defined as "subsistence
uses," which must be authorised unless the re-
source will be harmed, and which must be given a
priority over sport and commercial uses.

As participation increases in a subsistence fish-
ery, sport and commercial fishing must be closed
before subsistence rishing can be restricted.
(For example, theoretically the Prince ‘William
Sound commercial fishery could be closed because
of an increase in "subsistence fishing" in the
Copper River.)

3. Similarly, all commercial big game guiding and all
non-state-resident ana trophy hunting would have
co be eliminated before subsistence hunting by
Alaska residents could be restricted.

A Subsistence fishing would probably have to be au-
thorised any place in the state where it haa been
authorised in the past, unless the resource would
be harmed. (For example, Madison could require
areas in Cook Inlet closed to subsistence fishing
for years to reopen, possibly affecting the Kenali
River and Susitna drainage sport fisheries.)
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5. sUiting non-cempltiance \> m =hluC/i, the Hollowing
could result:

a. Federal management of some kind or. all feder-
al lauds anc loossibly all navigable waters of
the state could be asserted by the Department
of Interior, or sought through judicial ac-
tion .

b. One million collars in matching federal funds
authorized by AIILCA would be lest to the
state.

6. It would not be possible for the state to resume
marine mammal management.

3. Amend the current statutes to return the regulatory
authority that the boards exercised before Hadison.

Conseqguences:

1. By inserting the words "rural Alaska residents"”
into the definition of subsistence uses, the scope
of uses qualifying for the protection anc priority
of the subsistence lav/ would be narrowed.

2. By inserting the v/ords "rural Alaska residents”
into the definition of subsistence uses, compli—
ance with AIllLCA could be assured.

By establishing the personal use fishing category
in statute, harvest opportunities for people who
do not qualify for subsistence uses couig be pro-
tected, without giving these uses a priority over
sport and commercial fishing.



MEMORANDUM State of Alaska

to: Don Collinsworth, Commissioner date: March 8, 1983
Deoartment of Fish and Game
FILE NO: 166-423-83

TELEPHONE NO:

FROM:  Norman C. Gorsuch SUBJECT:  Relative resource
Attorney General shortage activating
_ T_IS the priority in the

By: Larri I. Spengler subsistence law

Assistant Attorney General
Natural Resources-Anchorage

~ During the meeting of the Joint Boards of Fisheries and
Game which began in Anchorage on November 30, 1982, several board

members requested clarification regarding how and when afriority
applies un'der the subsistence law. Under AS 16.05.251(b) and
.255(b), the priority becomes active only when a relative
resource shortage occurs, caused, for example, by increase in
competition or decrease in harvestable surplus. The following
diagram might aid in applying the subsistence law.

Relative abundance Board action Priority status
of resource

1. No shortage* Regulations allowable Subsistence uses
(for example, setting must be allowed,
areas and seasons) but priority

inactive:; other
uses may be
allowed

2. Shortage* Restrictions necessary Subsistence uses
must be allowed,
with a priority
over other uses

which are
allowed
3. Greater Further restrictions Only subsistence
Shortage* necessary uses are

allowed, with
priority distin-
guishing among
subsistence
users.

02-001A (Rwv. 10/79)
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4, Critical Total closure No uses may be
Shortage* necessary allowed

* Shortage means relative resource shortage, when restrictions
on non-subsistence uses must be imposed because harvast
competition among user groups or decline in numbers of fish or
game would jeopardize sustained vyield of the resource cr
subsistence uses of the resource.

The diagram is based upon the first sentence of AS
16.05.251(b) and 255(b) :

The 3oard . . . shall adopt regulations
permitting . . . subsistence uses unless
such regulations will jeopardize . . . the

sustained yield.

Part 1 of the diagram reflects that when there is no
relati\re shortage of fish or game, the boards are reauired by
these statutes to allow opportunities for subsistence uses and
may under AS 16.05.251(a) and .255(a) allow opportunities fcr
non-subsistence uses. Subsistence uses are identified by the
eight criteria which the boards established in 5 AAC 99.010(b).
Ina non-shortage situation the priority is not active under
state law, nor under the federal Alaska National Interest Lands
Conservation Act, Title VIII (ANILCA). The ANILCA provision,
which parallels AS 16.05.251(b) and 255(b) is 8804. Regarding
that provision, the Senate committee report states:

If a particular fish or wildlife population . . .
in a particular area is sufficient to sustain a
harvest by all persons engaged in subsistence and
other uses, the implementation of restrictions on
taking set forth in this section need not be
imposed by the state rulemaking authority.

S.Rep.No. 413, 96th Cong., 1lst Sess. 269 (1979).

As with other uses, regulation of .subsistence uses even
when there is no relative shortage is authorized. Regulations
should be structured to provide opportunities for customary and
traditional uses (for example, through the setting of areas and
seasons); unconstrained harvests were not contemplated by the
legislature. Indeed, regulation of subsistence uses on a case by
case basis has been and Is part of sound resource management, and
was expected by the legislature. For example, the introduction



Den Collinsworth, Commissioner, March 8, 1983
Department of Fish and Game Page 3
166-423-83

to Alaska®"s subsistence law, SLA 1978, Chapter 151, Section 1,
states that beneficial use of Alaska®"s fish and game resources by

all state residents "should be carefully monitored ana
regulated . . . The Board of Fisheries has adopted
regulations called "subsistence fishing regulations.” The Board
of Game has generally regulated subsistence wuses without
designating the regulations as '"subsistence regulations."” The

fact that subsistence uses are to be allowed by the boards dees
not amount to a guarantee that each participant will achieve a
particular harvest. Rather, it 1is the opportunity to engage in
customary and traditional wuses which 1is assured, as long as
sustained yield of the resource 1is not thereby jJeopardized. 5
AAC 99.010(c).

Fart 2 of the diagram is based upon the second sentence
of AS 16.05.251(b) and 255(b):

Whenever it 1is necessary to restrict the taking
to assure the . . . sustained yield ... or
the continuation of subsistence uses of such
resources, subsistence use shall be the priority
use.

If increase in competition or decrease 1in harvestable
surplus result in a relative resource shortage, restriction of
some harvest opportunities may be necessary, and, 1if so, the
priority for subsistence uses comes into play. The boards can
use any of the many management options available to them 1in
imposing the needed restrictions on non-subsistence uses and in
continuing to regulate subvistence uses in a way that protects
the opportunity for subsis :ance harvests. For example,*seasons
could be altered, or the UH~” of aircraft prohibited. 0Of course,
in extreme cases the option of precluding non-subsistence
harvests remains available.

Part 3 of the diagram is based upon the third sentence
of AS 16.05.251(b) and 255(b):

If further restriction 1is necessary, the board
shall establish vrestrictions and limitations on
and priorities for these consumptive uses on the
basis of the following criteria:*

(1) customary and direct dependence upon the
resource as the mainstay of one"s"livelihood;

@) local residency; and

(3) availability of alternative resources.
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A more serious resource shortage resulting from greater
increase in competition or decrease 1in harvestable surplus may
require still further restriction of harvest opportunities. If
so, subsistence uses will be the last to be precluded. At the
point that only subsistence uses remain, the criteria listed in
the. statute would form a basis for distributing the allowable
harvest among subsistence users. This 1is the only point at which
the boards may make distinctions among users based upon their
individual characteristics, rather than distinguishing among uses
by examining the characteristics of those uses.

Part 4 of the diagram reflects the underlying constitu—
tional and statutory mandate that sustained yield is always the

paramount concern. Alaska Constitution, Article VIII, Section 4;
AS 16.05.251(b) and .255(b). If the status of a fish or game
resource 1is such that maintenance of sustained yield requires
that all harvest cease, no use (including subsistence) may be
allowed.

We hope this diagram and explanation clarify that under
the subsistence law, the priority becomes active only in times of
relative resource shortage.

LIS/jmo
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»EraaT.-VJErfT OF LAW
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OFFICE QF THE A TTOFtNEY GENERAL
March 3, 1Pi

MEMORANDUM

TC: Honorable Bill Sheffield
Governor
FROM: Herman C. Gorsuch

rtCtorney General

RE: Attached bill regarding the

taking of fish ana game for

subsistence anc personal use

Cur file: 277 -176-65

Attached 1is a bill regarding ahe taking of fish and
game for subsistence and personal use. It was requested iIn or—
der to return to the Boards of Fisheries nr.d Came the regulatory
authority they had exercised before hadisor. v. A] aska Deoar tmen"t
of Fish ar.d Game, Guprerne Court Opin. Me. 2.91°'1 (Alaska, Febru-—
ary 22, i9bb).

This bill T:ould allow the boards to continue imple—
menting the law as they had before hadison. by (1) specifying
that subsistence uses are customary and craoiticnal uses cf fish
ar.d game by rural Alaska residents, ana (2) statutorily estab—
lishing personal use fishing as a means for the Board of Fisher—
ies to provide access to fish by nets or other rr.eans for person—
al use for Alaskans throughout the state. The combination of
these two amendments would return fish and game regulatory au-—
thority to its pre-Madison status.

A craft transmittal letter tc the legislature, ex—
plaining the bill in more detail, 1is also attached.

KCG:LIS:dIm
cc w/enc.: Honorable Don Collinsworth

Commissioner
Department of Fish and Game



Under the authority cf art. 111, sec. 7’3, of the Alaska
Constitution, | an transmitting a bill regarding the tak-—
ing of Tfish and game for subsistence and personal uses.
The purpose of this bill is tc amend A.S 16 to delegate to
the Alaska Board ct Fisheries and A.laska Beard of Game the
same authority to regulate the taking of Tfish stocks and
game populations that the boards exercised before the re—
cent decision of the .Alaska Supreme Court 1in Madison v.
Alaska Department of Fish and G”me, Supreme Court Opin.

No. 2911 (February 22, 1985).

The bill does so in two ways. First, the bill would amend
AS j6.C5.9A0/723> tc limit the 1identification of "subsis—
tence uses" of fish stocks and game populations to hunting
ana fishing for personal and family consumption and relat—
ed uses by residents of rural communities or rural areas,
where the taking of fish and game for such uses is a sig-—
nificant part of the economy of the community or area.
This change recognizes that in rural Alaska the taking of
fish and wildlife 1is essential to the health, safety, and
general welfare of Alaskans domiciled ir. many of the rural
communities sr.d rural areas of our state and to the econ-—
omy of the community or area in which they reside. As the
Alaska Department or Fish and Game has determined from it's

research on this subject:



Alaska is characterized by a diversity of
sccicaccncmic ayscams arret patterns cf re-
source use. ... Xz :eens clear that the
economic ard social stability oz cany com-
munities deper.c upon access to and utili-
taticn of renewable fish and wildlife re-
sources. Disruptions of the relationships
between the community and the resource base
may affect the viability of these ways of
1116 .

Alaska Department of rich and Geire, Division of Subsis-
tence, Resource Use ar.c Tcciceccr.oric 8vsterns: Case Stud-
ies or "ishinc and Kurtins. in .-.i;n,k=r Communities, techni-

cal paper Mo. 61, 271 (19c3).

Second, the bill would establish a statutory definitier, of
the ter: "nerscnai (prcposec AS 16.05.-
940(28)) ‘he Alaska Zcarc. c¢; 'fisheries has alreacy es-

tablished this category by regulation. This cateacry of
harvest, though net subsistence tishint, is important to
Alaska residents. After the board has identified the
"subsistence wuses,” if any. of particular fish stocks,
AS 16.05.940(28) and the amer.drrent tc AS 16.05.25 1(a)(6)
and addition of AS 16.05.251 (a)(12), in sec. 2 of the
bill, would authorise the board co adopt regulations
allocating access to those stocks for the purposes of
personal use, sport, and commercial fishing in a fair and
reasonable manner consistent with its constitutional

responsibility to adopt regulations tc use, develop, and



conserve fish stocks tor the car.irua benefit cf nil

Alaskans.

As pre4vioust mentioned, this legislation is intended only
to provide the beards the same regulatory authority which
they exercised before Madison v. Alaska repartcer-t cf fish
ard Gaae. Consequently, | urge your expeditious conside-
ration of this bill, since its enactment is essential to
provide the boaras sufficient regulatory flexibility to
ensure that Alaskans are provided fair ard reasonable
access to our fish stocks ard game pcpulations. Zn.-fctnent
will also ensure that the State of niaska rexairs in com-
pliance with the provisions cf Title VIII of the Alaska
rational Interest Lands Conservation Act ar.d, consequent-
ly, retains full authority tc regulate the taking of fish

and game on all land ana in ail water of the state.
Sincerely,

3ill Sheffield
Governor



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

3 T1~tn <0-3S
Introduced: 3/13/85
Referred: State Affairs, Resources,

Judiciary and Finance
H JMHSt - t-cjog</eb <-i
BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR
SENATE BILL NO. 231 ol zZ-tt
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the taking of fish and game for
subsistence and personal use; and providing for an
effective date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that
(1) the taking of fish stocks and game populations for
personal and family consumption and related uses is essential to the
health, safety, and general welfare of Alaskans domiciled in rural
communities or rural ai s in which the taking of fish and game for
such uses is a significant part of the economy of the community or
area; and
(2) the taking of fish stocks and game populations for
personal, sport, and commercial uses is also of economic and recre-
ational importance to Alaskans who reside anywhere in the state.
* Sec. 2. AS 16.05.251(a) 1is amended to read:

(a) The Board of Fisheries may adopt regulations it considers
advisable in accordance with the Administrative Procedure Act (AS 44.-
62) for

(1) setting apart fish reserve areas, refuges and sanctu-
aries in the waters of the state over which it has jurisdiction,
subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for the
taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex and

-1- SB 231
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clothing, tools, or transportation, for the making and selling of
handicraft articles out of nonedible by-products of fish and wildlife
resources taken for personal or family consumption, and for the cus-
tomary trade, barter, or sharing for personal or family consumption;
for the purposes of this paragraph, "family"™ means all persons related
by blood, marriage, or adoption, and any person living within the
household on a permanent basis;
Sec. 4. AS 16.05.940 is amended by adding a new paragraph to read:
(28) "personal use fishing"” means the taking, fishing for,
or possession of finfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, 1long line, or other similar means
defined by the Board of Fisheries.

Sec. 5. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-3- SB 231
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managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans; and

(4) unless expressly authorized by Congress the Department of
Agriculture shall not conduct any further statewide roadless
area revi2w and evaluation of National Forest System lands in
the State of Alaska for the purpose ofdetermining their suitabil-
ity for inrlusion in the National Wilderness Preservation
System.

TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

FINDINGS

Sec.801. The Congress finds and declares that—

(1) the continuation of the opportunity fp.- subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife
management;

(4) in order to fulfill the policies and purposes of the Alaska
Native Claims Settlement Act and as a matter of equity, it is
necessary for the Congress to invoke its constitutional authority
over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose ofenabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
fish and wildlife and of subsistence uses on the public lands in
Alaska.

POLICY

Sec.802. It is hereby declared to be the policy of Congress that—
(1) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized

PUBLIC LAW 96-487-DEC. 2, 1980

scientific principles and the purposes for each unit established,
designated, or expanded by or pursuant to titles Il through VIl of
this Act, the purpose of this title isto provide the opportunity for
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses offish and wildlife and other
renewable resources snail be me priority consumptive uses ofall
such resources on me public lands of Alajka wnen it is necessary
to restrict taking in order to assure the continued viability of a
fish or wildlife population or the continuation ofsubsistence uses
ofsuch population, the taking ofsuch population for nonwasteful
subsistence uses shall be given preference on the public lands
over other consumptive uses; and

(3) except as otherwise provided by this Act or ether Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with adjacent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,

and other nation?.
DEFINITIONS

Sec. 803. As used in tlvts Act, the term ‘subsistence uses” means
the customary and traditionaluses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; ;or the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for
customary trade. For the purposes ofthis section, the term —

(1) "family” means all persons related by blood, marriage, or
adoption, or any perso living within the household on a perma-
nentbasis; and

(2) "barter” means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When-
ever it is necessary to restrict the taking of populations of fish and
wildlife on such lands for subsistence uses in order to protect the
continued viability ofsuch populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based
on the application ofthe following criteria:

(1) customary and direct dependence upon the populations as
the mainstay of livelihood;

(2) local residency; and

(3) the availability ofalternative resources.

94 STAT. 2423
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LOCAL AND REGIONAL PARTICIPATION

Sec S05. (a) Except as otherwise provided in subsection (d) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated,;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
committee system set forth in paragraph (3XD)(iv) of this subsec
tion; and

(3) a regional advisory council in each subsistence resource
region.

Each regional advisory council shall be composed of residents of the
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(CI the encouragement of local and regional participation
pursuant to tho provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

(D) the preparation ofan annualreport to the Secretary which
shall contain —

(i) an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;

(i) an evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;

(iii) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,
guidelines, and regulations to implement the strategy. The
State fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. If a recommendation is not adopted by the Secre-
tary, he shall set forth the factual basis and the reasons for his
decision.

(d) The Secretary shall not implement subsections (a), (b), and (c) of
this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife or the public lands for subsistence uses.
Laws establishing a system oi local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. Ifa recommendation is not
adopted b> the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for its decision,

(e)(1) The Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such cost3 shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to the Department
ofthe Interior.
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(2) Total payments to the State under this subsection shall nofeportto Con-

exceed the sum of $5,000,000 in any one fiscal year. The Secretary
shall advise the Congress at least once in every five years as to
whether or rat the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sec.806. The Secretary shall monitor the provisions by the State of
the subsistence preference set forth in section 804 and shall advise
the State and the Committee on Interior and Insular Affairs anJ on
Merchant Marine and Fisheries of the House of Representative; and
the Committees on Energy and Natural Resources and Enviror ment
and Public Works of the Senate annually and at such other times as
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he deems necessary of his views on the effectiveness ofthe implemen-
tation ofthis title including the State's provision ofsuch preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State lav of general
applicability if the State has fulfilled the requirements of section
805(d)) may, upon exhaustion ofany State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretary may be joined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to ; iis
section shall be awarded their costs and attorney's fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence ovei other
matters pending on the docket of the United States district court at
that time, and shall be expedited in every way by such courtand any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec.808. (a) Within one year from the date ofenactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursuant to section 805
which has jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each ofwhom isa member ofeither the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date ofenactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data and holding one or more additional hearings in the
vicinity ofthe park or park monument, shall make recommendations
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and
recommendations submitted to him by each commission unless he
finds in writing that such program or recommendations violates
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary may enter into cooperative agreements or
otherwise cooperate with other Federal agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

Sec.810. (a) In determining whether to withdraw, reserve, lease, or
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head ofsuch Federal agency—

(1) gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the
area involved; and
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3) determines that (A)such a s.gnificant restrictic :i of subsist-

ence uses is necessary, consistent v/ilh sound management prin-
ciples for the utilization of the public lands, (B) t!' e proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such use, occupancy, or other
disposition, and (C) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions.

(b) If the Secretary is required to prepare an environmental impact
statement pursuant to section 102(2XC) of the Nationa Environmen-
tal Policy Act, he shall provide the notice and hearing and include the
findings required by subsection (a) as part of such environmental
impact statement.
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(4) the role of subsistence uses in the economy and culture of
rural Alaska;

(5) comments on the Secretary's report by the State, the local
advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate peisons and organizations;

(G) a description of those actions taken, or which may need to
be taken in tho future, to permit the opportunity for continu-
ation ofactivities relating to subsistence uses on the public lands;

and
(7) such other recommendations the Secretary deems appropri-

ate.
A notice of the report shall be published in the Federal Register and

(©) Nothing herein shall be construed to prohibit or imyhedneipert shall be made available to the public.

ability of the State or any Native Corporation to make land selections
and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

(j) After compliance with the procedural requirements of this
section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
jutrhisdilction for any ofthose uses or purposes authorized by this Actor
other law.

ACCESS

Sec. 811. (a) The Secretary shall ensure that rural residents
engaged in subsistence usej shall have reasonable access to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by

the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC REPORTS

Sec. 813. Within four years after the date ofenactment of this Act,

and within every three-year period thereafter, the Secretary, in
consultation with the Secretary of Agriculture, shall prepare and
submit a report to the President ofthe Senate and the Speaker of the

House of Representatives on the implementation of this title. The
report shall include—

(1) an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 806;

(2) the status of fish and wildlife populations on public lands
Lintare subject to subsistence uses;

(3) a description of the nature and extent of subsistence uses
and other uses offish and wildlife on the public lands;

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations as are
necessary and appropriate to carry out his responsibilities under this

title.
LIMITATIONS, SAVINGS CLAUSES

Sec .815. Nothing in this titleshall be construed as—

(1) granting any property right in any fish or wildlife or other
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wildlife within a conservation system unit to
be inconsistent with the conservation ofhealthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and
wildlife. No privilege which may be granted by the State to any
individual with respect to subsistence uses may be assigned to
any other individual;

2) permitting any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging cr uiminishing the Secretary’s
authority to manipulate habitat or any portion of the public
lands;

(3) authorizing a restriction on the taking of fish and wildl: e
for nonsubsistence uses on the public lands (other than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 81(1, to continue subsistence uses of such popula-
tions, or pursuantto other applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; 16 U.S.C. 668dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1,2,3,4), the Fur Seal
Act of 196G (80 Stat. 1091; 1G U.S.C. 1187), the Endangered
Species Act of 1973 (87 Stat. 884; 1GU.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (8G Stat. 1027; 1G U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the
Bald Eagle", approved June 8, 1910 (54 Stat. 250; 1G U.S.C.
742a-754), the Migratory Bird Trea'y Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 1G U.S.C. 669-6691), the Fishery Conservation and Manage-
ment Act of 197G (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish R'storation Act (64 Stat. 430; 16 U.S.C. 777-777K), or
any amendn ents to any one or more ofsuch Acts.
CLOSURE TO SUBSISTENCE USES
<C312U. Sec. 816 (a) All national parks and park monuments in Alaska
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shall be c'osed to the taking of wildlife except for subsistence uses to
the extf it specifically permitted by this Ac*. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary and
carrici out in accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

PUBLIC LAW 96-487—DEC. 2, 1980

subsection shall be a de novo determination of the ownership of the
parcel which is the subject ofthe action,

(b) No agency or board ofthe Department of the Interior other than
the Bureau of Land Management shall have authority to determine
the navigability of water covering a parcel ofsubmerged land selected
by a Native Corporation or Native Group pursuant to the Alaska
Native Claims Settlement. Act unless a determination by the Bureau
of Land Management that the water covering a parcel ofsubmerged
land is not navigable was vuiidly appealed to such agency or board
prior to the date ofenactment of this Act. The execution ofan interim
conveyance or patent (whichever is executed first) by the Bureau of

(b) Except as specifically provided otherwise by this section, nofid Management conveying a parcel of submerged land L a Native

ing in this title is intended to enlarge or diminish the authority of the
Secretary to designate areas where, and establish periods when, no
taking offish and wildlife shall be permitted on the public lands for
reasons of public safety, administration, or to assure the continued
viability ofa particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultat;on with the State and adequate notice and public hearing,
may temporarily close any public lands (including those within any
conservation system unit), or any portion thereof, to subsistence uses
ofa particular fish or wildlife population only if necessary for reasons
of public safety, administration, or to assure the continued viability
0f such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons justifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affirmatively estab-
lishes, after notice and public hearing, that such closure should be
extended.

TITLE IX—IMPLEMENTATION OF ALASKA NATIVE CLAIMS
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERGED LANDS STATUTE OF LIMITATION

Sf.c. 1)01. (a) Notwithstanding any other provision of law, the
ownership by a Native Corporation or Native Group of a parcel of
submerged land conveyed to such Corporation or Group pursuant to
the Alaska Native Claims Settlement Act or this Act, or a decision by
the Secretary of the Interior that the water covering such parcel is
not navigable, shall not be subject tojudicial determination unless a
civil action is filed in the United States District Court within five
'yvears after the date of execution of the interim conveyance if the
interim convej'ance was executed after the date of enactment of this
Act., or within seven years after the date of enactment of this Act if
the interim conveyance was executed on or before the date of
enactment of this Act. Ifa parcel ofsubmerged land was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shall be filed within five years
after the date of execution of the patent if the patent was executed
after the date ofenactment ofthis Act, or within seven years after the
date of enactment of this Act if the patent was executed on or before
the date of enactment of this Act. The civil action described in this

Corporation or Native Group shall be the final agency action with
respect to a decision by the Secretary of the Interior that the water
covering such parcel is not navigable, unless such decision was
validly appealed prior to the date of enactment of this Act to an
agency or board of the Department of the Interior other than the
Bureau of Land Management.

(c) If the court determines that a parcel ofsubmerged land which is
the subject of a civil action described in subsection (a) is owned by the
Native Corporation or Native Group to which it was conveyed
pursuant to the Alaska Native Claims Settlement Act or this Act,
each defendant Native Corporation and Native Group shall be
awarded a money judgment against the plaintiffs in an amount equal
to its costs and attorney’s fees, including costs and attorney’s fees
incurred on appeal.

(d) No Native Corporation or Native Group shall be determined to
have been conveyed its acreage entitlement under the Alaska Native
Claims Settlement Act until—

(1) the statutes of limitation set forth in subsection (a) have
expired with respect to every parcel of submerged land conveyed
to such Corporation or Group; and

(2) a final judgment or order not subject to an appeal has been
obtained in every civil action filed pursuant to subsection (a).

(e)(1) Whenever a parcel of submerged land to be conveyed to a
Native Corporation or Native Group is located outside the boundaries
of a conservation system unit such Corporation or Group and the
State of Alaska may mutually agree that such parcel may be selected
by and conveyed to the State under the provisions of section 6(b) of
the Alaska Statehood Act.

(2) In any instance in which the State could have selected a parcel
ofsubmerged land pursuant to an agreement between the State and a
Native Corporation or Native Group pursuant to paragraph (1) if
such parcel had not previously been conveyed to such Corporation or
Group, such Corporation or Group is authorized to reconvey such
parcel to the Secretary, and the Secretary shall accept such recon-
veyance. Ifthe surface estate and subsurface estate of such parcel are
owned by different Native Corporations or Native Groups, every
Corporation and Group with an interest in such parcel shall reconvey
its e-tire interest in such parcel to the Secretary.

(3) In any agreement made between a Native Corporation or Native
Group and the State of Alaska pursuant to paragraph (1), and in any
reconveyance executed by a Native Corporation or Native Group
pursuant to paragraph (21, each affected Corporation or Group shall
disclaim its interest in the parcel which is the subject of the
agreement or reconveyance. If such parcel underlies a lake having a
surface area of fifty acres or greater or a stream having a width of
three chains or greater, the Secretary shall determine the acreage

94 STAT. 2431
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made prior to permanent publication.
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Appeal from the Superior Court of the State

cf Alaska, Third Judicial District,
Anchorage, Victor D. Carlson, Judge, and
Third Judicial District, Homer, Paul B.

Jones, Judge.

Appearances: Martin Friedman, Homer, Arthur
Robinson, Soldotna, for
Appellants/Cross-Appellees. Larri- Irene
Spengler, Assistant Attorney General, Norman
C. Gorsuch, Attorney General, Juneau, for
Appellees/Appellants. Donald C. Mitchell,

Anchorage, for Intervenor/Amicus Curiae.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton and Moore, Justices.

MOORE, Justice.

This case arises as a consolidated appeal of two
cases. It concerns the validity of a Board of Fisheries®
(hereafter board) regulation designed to identify eligibil—
ity for subsistence fishing in the Cook Inlet region.

Appellants (hereafter Madison and Gjosund) are two
groups of Alaskan residents who live along the Kenai
coastline and near Homer. For many years, they have fished
with set nets for salmon for their personal and family use.
Nonetheless, the board denied subsistence permits to Madison
and Gjosund because their use of salmon did not meet the
board"s regulatory definition of subsistence. Both Madison
and Gjosund challenged the regulation as exceeding the scope
of the state"s subsistence law. In both cases, the trial

courts upheld the regulation as consistent with the



statutory grant of authority. We hold the regulation
invalid since it 1is 1inconsistent with AS 16.05.251(b), AS
16.05.940(22) and AS 16.05.940(23) and contrary to the

legislature®s intent in enacting the 1978 subsistence lav/.

l. SUMMARY OF FACTS

Records indicate that subsistence fishing in Cook
Inlet was minimal through the mid-1970s."*" However, a core
group of residents of each Cook Inlet community has tra—
ditionally fished for Cook 1Inlet salmon for subsistence.
Participation in the subsistence salmon fishery is most vis—
ible in the smaller, more 1isolated villages, where the sub-—
sistence group represents a larger percentage of the popu-—

lation.

In 1977 the board established a comprehensive man—
agement policy for Cook Inlet, 5 AAC 21.363, which
essentially allocated specific salmon stocks to sports

fishermen and commercial fishermen on the basis of seasonal

fish movements. See Kenai Peninsula Fisherman®s Coooerat.b
1. From 1971 to 1977, the average
subsistence permits issued annually for the Upper Cook Inlet
was 87 and the average catch was 405 salmon. Commercial
harvest averaged about two million fish per year. However,

this statistical data does not necessarily reveal the total
subsistence use since many people did not obtain permits and
some commercially caught salmon were used for subsistence.

number

of



Ass'n v. State, 628 P.2d 897 (Alaska 1981). Although the
policy did not specifically refer to subsistence uses of
salmon in Cook Inlet, it had a substantial impact on
subsistence fishing. Commercial fishermen, accustomed to
taking subsistence salmon from their commercial catch,
instead obtained subsistence salmon fishing permits in order
to fish for their personal and family use after the commer —
cial season was over.

Before 1978, subsistence fishing was defined in AS
16.05.940(17) as fishing for "personal use and not for sale
or barter."2 In 1978, the Alaska State Legislature enacted
ch. 151 SLA 1978 (hereafter the 1978 subsistence lav;) . Sub-—
sistence fishing was redefined as fishing for "subsistence

3
uses." Subsistence uses were defined as "customary and

2. Section 4, ch. 131 SLA 1960:
"subsistence fishing": the taking, fishing
for or possession of fish, shellfish, or

other fishery resources for personal use and
not for sale or barter, with gill net, seine,
fish wheel, long line, or other moans as
defined by the Board.

3. AS 16.05.940(22), (formerly AS 16.05.940(17)),
states:

"subsistence fishing" means the taking,

fishing for, or possession of fish,

shellfish, or other fisheries resources for
subsistence uses with gill net, seine, fish
wheel, long Uline, or other means defined by

(Footnote Continued)



traditional uses . . . fTor direct personal or family
consumption, and for the customary trade, barter or sharing.

AS 16.05.940 ( 2 3 ) Furthermore, the legislation
required the board to adopt regulations permitting
"subsistence uses"™ of fish stocks, absent a showing that
this use would jeopardize the sustained yield principle. AS

16.05.251(b).3 Under AS 16.05.251(b), subsistence uses have

(Footnote Continued)

the Board of Fisheries.

4. AS 16.05.940(23), (formerly AS 16.05.940(26)),
states:

"subsistence uses" means the customary and
traditional uses in Alaska of wild,
renewable resources for direct personal or
family consumption as food, shelter, fuel,
clothing, tools, or transportation, for the
making and selling of handicraft articles
out of nonedible by-products of fish and
wildlife resources vraken for personal or
family consumption, and for the customary
trade, barter or sharing for personal or
family consumption; for the purposes of this
paragraph, "family" means all persons
related by blood, marriage, or adoption, and
any person living within the household on a
permanent basis.

5. AS 16.05.251(b) states:

The Board of Fisheries shall adopt
regulations in accordance with the
Administrative Procedure Act (AS 44.62)
permitting the taking of fish for
subsistence uses unless the board

(Footnote Continued)



priority over sport and commercial uses if the board finds
it necessary to restrict the taking cf fish to assure the
maintenance of fish stocks or to assure the continuation of
subsistence uses. If further restrictions are necessary
after giving priority to all subsistence uses, the
legislature .established specific criteria to restrict
subsistence uses based on the subsistence user®s customary
and direct dependence on the resource, local residency and

availability of alternative resources. Id. As a result,

(Footnote Continued)

determines, in accordance with the
Administrative Procedure Act, that
adoption of the regulations will
jeopardize or interfere with the
maintenance of fish stocks on a
sustained-yield basis. Whenever it 1is

necessary to restrict the taking of fish
to assure the maintenance of fish stocks
on a sustained-yield basis, or to assure
the continuation of subsistence uses of
such resources, subsistence use shall be.

the priority use. If further
restriction is necessary, the board
shall establish restrictions and

limitations on and priorities for these
consumptive uses on the basis of the
following criteria:

(€)) customary and direct
dependence upon the resource as the
mainstay of one"s livelihood;

(@) local residency; and

(€)) availability of alternative
resources.



the hoard could no

its

£
discretion pursuant to. AS 16.05.251(a).-

6. AS 16.05.251(a) states:

The Board of Fisheries may adopt
regulations it considers advisable in
accordance with the Administrative

Procedures Act (AS 44.62) for

(€H) setting apart fish reserve areas,
refuges and sanctuaries in the waters of the
state over which it has jurisdiction,
subject ro the approval of the legislature;

(@) establishing open and <closed seasons
and areas for the taking of fish;

€)) setting quotas and bag limits on the
taking of fish;

@4 establishing the means and methods
employed in the pursuit, capture and
transport of fish;

(5) establishing marking and identification
requirements for means used in pursuit,
capture and transport of fish;

() classifying as commercial fish, sport
fish or predators or other categories
essential for regulatory purposes;

a engaging in biological research,

watershed and habitat improvement, fish
management, protection, propagation and
stocking;

®) "nvestigating and determining the
extent and effect of disease, predation, and
competition among fish in the state,
exercising control measures considered

necessary to the resources of the state;

(Footnote Continued)

longer allocate for subsistence uses at
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the board could no

its

g
discretion pursuant to . AS 16.05.251(a).

6. AS 16.05.251(a) states:

The Board of Fisheries may adopt
regulations it considers advisable in
accordance with the Administrative

Procedures Act (AS 44.62) for

(D) setting apart fish reserve areas,
refuges and sanctuaries 1in the waters of the
state over which it has jurisdiction,
subject to the approval of the legislature;

(@) establishing open and closed seasons
and areas for the taking of fish;

(©)) setting quotas and bag limits on the
taking of Tfish;

()] establishing the means and methods
employed in the pursuit, capture and
transport of fish;

5) establishing marking and identification
requirements for means used in pursuit,
capture and transport of fish;

@) classifying as commercial fish, sport
fish or predators or other categories
essential for regulatory purposes;

@) engaging in biological rese h,
watershed and habitat improvement, h
management, protection, propagation and
stocking;

®) investigating and determining the
extent and effect of disease, predation, and
competition among fish in the state,
exercising control measures considered
necessary to the resources of the state;

(Footnote Continued)

longer allocate for subsistence uses at
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legislature mandated in AC 16.05.251(b) that the board
regulate for the protection of subsistence uses as the
priority use of fish and game.

The passage of the 1978 subsistence law, combined
v."th adoption of the board"s 1977 management policy,
heightened public awareness of the state®"s subsistence

fishing provisions, This public interest resulted 1in a

(Footnote Continued)

€)) entering into cooperative agreements
with educational institutions and state,
federal, or other agencies to promote fish
research, management, education and
information and to train persons for fish
management;

(10) prohibiting and vregulating the live
capture, p ssession, transport, or release
of native or exotic fish or their eggs;

(11) establishing seasons, areas, quotas and
methods of harvest for aquatic plants;

(12) establishing the times and dates during
which the issuance of Tfishing licenses,
permits and registrations and the transfer
of permits and registrations between
registration areas 1is allowed; however, this
paragraph does not apply tc permits 1issued
or transferred under AS 16.43.
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substantial 1increase 1in the demand for subsistence permits
and a corresponding 1increase 1in total catch. The board
responded to the permit increase by restricting subsistence
fishj.ig; it limited areas open to subsistence fishing,
length of fishing periods and maximum Jlength of gill nets.
Several lawsuits were filed, all of which resulted in
decisions unfavorable to the board.

In December 1980, the board held hearings to re-—
spond to the 1978 subsistence law and received a

considerable amount oftestimony on subsistence uses in Cook

Inlet. Tne meeting resulted in theestabl;_"hmen of
characteristics for identification of "customary and
traditional uses" of Cook Inlet salmon. 8 In addition, the

7. This chart reflects the trend in Upper Cook
Inlet:

Subsistence Use Commercial Harvest
PivmiLa Issued Salmon Caught

1978 323 3,735 5,118,041
1979 1,161 9,923 1,923,229
1980 1,331 14,775 4,138,648

In 980, household permits were issued instead of individual
permits.

8. With some modification, these characteristics
became the basis of 5 AAC 01.597, which states:

CHARACTERISTICS OF SUBSISTENCE FISHERIES.
(€)) The Board of Fisheries finds that
certain customary and traditional practices

(Footnote Continued)



board

decided to "adopt a set of criteria drawn from

(Footnote Continued)

and procedures associated with the
utilization of fish 1in the Cook Inlet Area
can be wused to 1identify subsistence uses.
Based on testimony to the board, the
following characteristics ar” those that
should be evaluated in the identification of
subsistence fisheries:

) a long-term, stable, reliable
pattern of wuse and dependency, excluding
interruption generated by outside
circumstances, e. g., regulatory action or
fluctuations 1in resource abundance;

@) a use pattern established by
an identified comrunity, subcommunity or
group having preponderant concentrations of
persons showing past use;

©)) a use pattern associated with
specific stocks and seasons;

4) a use pattern based on the
most efficient and productive gear and
economical use of time, energy and money;

) a use pattern occurring in
reasonable geographic proximity to the
primary residence of the community, group or
individual;

(6) a use pattern occurring in
locations with easiest and most direct
access to the resources;

a a use pattern which 1includes
a history of traditional modes of handling,
preparing and storing the product without
precluding recent technological advances;

€)) a use pattern which includes
the intergenerational transmission of
activities and skills;

(Footnote Continued)

the



characteristics . . . and apply [them] to communities,
subcommunities, groups and individuals who wish to continue
to" participate in an established customary and traditional
fishing effort in Cook Inlet."

At its March 1981 meeting, the board received
written testimony from the public about subsistence uses of
Cook 1Inlet salmon stock. Subsequently, it decided to apply

all of the ten criteria to determine "customary and

(Footnote Continued)

©)) a use pattern in which the
effort and products are distributed on a
community and family basis including trade,
bartering, sharing and gift-giving; and

(10) a use pattern which 1includes
reliance on subsistence taking of a range of
wild resources in proximity to the community
or primary residency.

(b) The board will identify
established geographic communities which may
be participating 1in a subsistence system.
The board will then apply all of the
characteristics in (@) of this section to
the communities and to subcommunities,
groups and individuals within the
communities to determine which wuses are
customary and traditional and therefore,
which communities are eligible for the
subsistence priority.

(c) For purposes of this section, a
"community™ is generally considered to be
several households of full-time residents
who all reside in a specific geographic area
because of common interests.

-11-
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traditional wuses"™ eligible for the subsistence priority.
When the board applied the ten criteria, it ae ined that
no group or community 1in the Cook Inlet region ocher than
Tyonek, English Bay and Port Graham satisfied all ten of the
criteria. The board limited the 1981 subsistence catch to
these three communities. As a result, the board eliminated
from the protection of the state"s subsistence statute the
majority of Cook Inlet fishermen who formerly fished under
subsistence regulations.

Madison and Gjosund challenged the validity of the
board"s subsistence criteria (now 5 AAC 01.597) on several
grounds. They claimed that: (1) the criteria were inconsis—
tent with the statutory language and legislative intent of
the 1978 subsistence law; (2) the board failed to comply
with the Administrative Procedure Act in adopting the
criteria; and (3 their equal protection and due process
rights were violated by the board"s action. ? Both courts
issued preliminary injunctions compelling the board to
authorize personal use fishing for Madison and Gjosund

similar to that allowed 1in the previous year. The beard

9. Since we hold the regulation invalid because
it is inconsistent with AS 16.05.251(b) and AS 16.05.940 (22)
and (23), and contrary to the legislature®s intent in
enacting the 1978 subsistence law, we need not consider the
APA, due process and equal protection issues raised
regarding the regulation®s validity.

-12-



moved for summary judgment on the plaintiffs® first clainm.

Both trial courts granted summary judgment to the board,

after finding the subsistence criteria consistent with the

legislative intent "to provide for and protect personal use
by persons who reside in rural communities.

On appeal, Madison and Gjosund seek reversal of
the two trial court decisions. They claim that the board
did not act within the legislative authority granted by AS
16.05.251(b) and AS 16.05.940 (22) and (23) when it adopted
the ten characteristics ultimately codified as 5 AAC

01.597.10

1. STANDARD OF REVIEW

We first consider the appropriate standard of re-—
view for this case. The legislature enacted AS
16.05.251(b), which requires the board to adopt regulations
permitting the taking of fish for "subsistence uses.” The
legislature then defined subsistence uses as '"customary and

traditional”™ wuses in AS 16.05.940(23), but it never defined

10. Madison and Gjosund also contend
board exceeded its statutory authority under AS 16.05.251(a)
when it established a personal use fishery to accommodate
people excluded from the subsistence fishery by 5 AAC
01.597. Because we hold 5 AAC 01.597 1invalid, we need not
address the 1issue of the board®"s authority to establish a
personal use Tfishery.

-13-
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"customary and traditional.™ The board developed the ten
criteria (now codified as 5 AAC 01.597) to identify custom—
ary and traditional us~s qualifying for a subsistence pri—
ority under AS 16.05.251(b). Therefore, the board
interpreted the 1978 subsistence law and devised its
regulatory criteria accordingly.

In Kelly v. Zamarello, 486 P.2d 906, 917 (Alaska
1971) , we stated that the "reasonable basis approach should
be used for the most part in cases concerning administrative
expertise as to either complex subject matter or fundamental
policy formulations."” However, the issues 1in this case
concern statutory interpretation of the words "customary and

traditional™ and the question whether the board has acted

within the scope of 1its statutory authority. Such issues
"fall into the realm of special competency of the courts.”
Alaska Public Utility Commission V. Municipality of

Anchorage, 555 P.2d 262, 266 (Alaska 1976). See also State,
Commercial Fisheries Entry Commission v. Templeton, 598 P.2d
77, 80 (Alaska 1979).

In this 1instance, we are dealing with a question
of statutory interpretation and will aoply the substitution
of judgment standard.

The substitution of judgment standard is

applied when the questions of law presented

do not involve agency expertise, and, thus, a

court need not take the deferential stance

embodied 1in the rational basis test. ..
The standard is at ropriate where the

-14-
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knowledge and experience of the agency is of

little guidance to the <court or where the

case concerns statutory interpretation or

other analysis of legal relationships about

which courts have specialized knowledge and

experience."
Earth Resources Co. v. State, Department of Revenue, 665
P.2d 960, 965 (Alaska 1983), quoting Kelly v. Zamarello, 486
P.2d at 916 (emphasis added). Application of this standard
allows the reviewing court to substitute its judgment about
a statute®"s meaning for the board"s interpretation, even if
the board®"s interpretation had a reasonable basis in law.
In this case, both trial courts erred by applying the ra-—

tional basis standard to the board"s statutory interpreta—

tion.

I11. LEGISLATIVE HISTORY OF THE 1978 SUBSISTENCE LAW

Before 1978, subsistence fishing was defined as
fishing for "personal wuse and not for sale or barter."”
Formerly AS 16.05.940(17). The 1978 subsistence law
redefined subsistence fishing as fishing for "subsistence
uses." AS 16.05. 940 (22). = "Subsistence uses" were defined

as "the customary and traditional uses in Alaska of wild,

renewable resources for direct personal or family
consumption . . . and for the customary trade, barter or
sharing . . . . " AS 16.05.940(23). The board argues that

the legislature intended to narrow the scope of subsistence

fishing to mean fishing by individuals residing 1in those

-15-
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rural communities that have historically depended on
subsistence hunting and fishing. Under this interpretation,
the beard asserts that its criteria are consistent with the
legislature®s intent.

The board"s argument reveals a fundamental

misconception about the structure of the 1978 subsistence

law. There are potentially two tiers of subsistence users
under AS 16.05.251(b). The first tier jrluaes all
subsistence users. Under the statute, all subsi. ".ce uses
have priority over sport and commercial uses "wh .er it 1is

necessary to restrict the taking of fish to assure the
maintenance of fish stocks on a sustained-yield basis, or to
assure the continuation of subsistence uses of such
resou,ces. . . . 77 AS 16.05.251(b). If the statutory
priority given all subsistence users over commercial and
sport users still results in too few fish for all
subsistence uses, then the board is authorized to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
customary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be used to distinguish first-tier general subsistence
users Tfrom second-tier preferred subsistence wusers, since

most of the criteria relate to either "customary and direct

-16-



dependencel or "local residency,” two of the three criteria
set out in AS 16.05.251(b). However, before there is any
occasion to restrict subsistence fishing to second-tier
preferred subsistence users as distinct from all subsistence
users, the board must make two findings. It must find: (&Y
that it 1is necessary to restrict the taking of Ffish for
sustained-yield purposes; and (2) that eliminating sport and
commercial wuses will not assure the maintenance of fish
stocks on a sustained-yield basis and, thus, establishing a
priority among subsistence wusers is also necessary. The
board erred because it applied the ten criteria without
making these findings.

The board argues that the words "customary and
traditional™ in AS 16.05.940(23) authorize it to define
first-tier subsistence users by their area of residence. We
reject this argument for several reasons. First, the
argument 1ignores the two-tier structure of AS 16.05.251(b)
thet defines only the second-tier subsistence users in terms
of residency. IT the legislature had intended to define the
class of first-tier general subsistence users by area of
residence, it would not have expressed that Ffactor with

respect to only the second tier of preferred subsistence

users. Moreover, the phrase '"customary and traditional™
modifies the word "uses"™ in AS 16.05.940 (23). It does not
refer to users. The 1978 subsistence law refers to

-17-



it mll RYZ/NE - W N> Clmmy ¢ Vi), V=TI ne k7 VI,

"customary wusers"™ at only one point, when it defines the
preferred subsistence wusers of the second tier with the
three statutory criteria in AS 16.05.251(h).

The House Special Committee on Subsistence drafted
a letter of intent for House Bill 9607~ that supports our

interpretation. With respect to AS 16.05.251(b) (which was

) 12 n
8 6 of House Bill 960) , the letter of intent made clear

the priority to be given subsistence uses in general over
sport and commercial uses and explained the two-tier systenm
among subsistence users.

Sections six and seven: These two sections,
which are virtually 1identical for the Boards
of Fisheries and the Board of Ganme, are
intended to statutorily set out the priority
given to subsistence wuse of fish and game
resources. . . . Further, these sections set
forth a priority of users if restrictions are
needed because of the unavailability of
resources. The priority list is an attempt
to insure that those with the most dependence
upon the fish and game resources are the last
to be restricted.

IT there is a need to restrict the
taking of fish or game in order to avoid
damaging the fish stocks or game populations,
or in order to assure that subsistence users
may continue to take Tfish or game, it 1is the
intent of the Committee that sports or
commercial use be restricted before

11. HB 960 becamethe 1978 subsistence law, ch.
151 SLA 1978.

12. The committee also intended to provide a

priority for subsistence hunting in AS 16.05.255, as
indica edin &6 of HB 960.
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subsistence wuse. IT these restrictions are
inadequate, restricting of subsistence use as
well 1is authorized based upon the dependence
on the resource, the 1local residence of the
subsistence users, and the availability of
alternate resources.

(Emphasis added).

Only 1in connection with AS 16.05.251(b) doe-" the
letter of intent discuss applying residence criteria to
subsistence wusers, and it does so only with respect tc
second-tier subsistence users. With respect to the
definition of subsistence uses in &8 17 of House Bill 960
(now AS 16.05.940(23)), the letter of intent does not
suggest that the phrase ‘"customary and traditional”™ was
meant to describe wusers as well as wuses. The letter of
intent states:

Section seventeen: Subsection (26) defines

what uses can be made of subsistence caught

fish and game. It allows it to be used for

direct personal or family consumption, for

barter as defined in subsection (27) and for
sharing the subsistence caught fish and game

with other persons. This subsistence caught

fish and game which is shared can then only

be used for personal or family consumption.

This subsection also broadens the definition

of family to include the extended family

situation.

The letter of intent clearly expressed the
legislative resolve to establish a priority for subsistence
use of fish and game. The 1978 subsistence law also

increased the number of wuses qualifying as subsistence

fishing by including trade and barter.

-19-
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The board based its restrictive regulation, 5 AAC

01.597, on the words "customary and traditional."” The
legislature did not define these words in the 1973
subsistence law. In such a case, reference to legislative

history may provide an insight into the legislature®s intent

and a statute®s meaning. North Slope 3orough v. Sohio
Petroleum Coro. , 585 P.2d 534, 540 (Alaska 1978). In the
House floor debate on House Bill 960, Representative Cotton

introduced an amendment to delete the words "customary and
traditional” from the statute. The floor manager of the
bill, Representative Anderson, opposed the amendment in the
following speech:

The two words are used in this context to put
some guidelines around the uses of Alaska“s
freedom of resources. What we were afraid
of, it was brought to our attention by people
who were concerned that this would Ileave the
field of the definition wide open. That
newcomers Jlust comina to the State of Alaska
would automatically be able to establish not
only residency 1in 30 days, but be able to go
out and state that they have a customary and
traditional wuse of Alaska®"s fish and game
resources. The wuse of customary and tradi—
tional also is in recognition of a historical

use of fish and game for feud, shelter, fuel,

clothing, tools, transportation, etc. This
is not only in conformance with the
aboriginal uses, but also those that have
come in, those people who have —conme in
later. . . . [T]he nonnative people 1in the

State of Alaska have established customary
and traditional wuses of Alaska®"s fish and
game resources for subsistence purposes. And
in order to give the Board of Fish and Game
more clarification in the area, we have come
up with the (inaudible) of customary and
traditional rather than Jleaving that section
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wide open. The design 1is not to be restric—
tive but to provide guidelines and that is

basically what 1 feel and many . . . members
felt it was necessary in . . . adding or
retaining those two words "customary and

traditional . "
(Emphasis added).

We consider statements made by a bill"s sponsor in
the course of legislative deliberations to be relevant evi—
dence when a court is trying to determine legislative in—
tent. Alaska Public Employees Association v. State, 525
P.2d 12, 16 (Alaska 1974). Anderson argued for the re—

tention of "customary and traditional™ for use as a guide—

line. His major concern focused on the potential pressure
,:t on resources by newcomers. In his view, the words "cus-
omary and traditional™ vrecognized “dnd protected a histor—

ical subsistence use by both native and non-native Alaskans.
The words were not intended to restrict subsistence use.

Another part of the House debate serves to clarify
the statute®s meaning. Representative Parr expressed con-—
cern that the board might use AS 16.05.251(b) to eliminate
Fairbanks residents from subsistence use. Some Fairbanks
residents often traveled to the Chitina Dip Net Fishery near
the Copper River for their fishing. Representative
Anderson responded to these concerns:

If we get into a condition where the fish

stock gets down to the point where there 1is

no way that you can allow any take, the first

people that you are going to cut off are the
commercial and then the sports, first, and

-21-



then the 1last people that you are going to
cut off are the subsistence people who have
the greatest reliance on the resource. .o
[I]f it were defined that dip net Fishing
were for subsistence uses and not for sale or
any other purpose, that would be allowed and
I would think that people from Fairbanks
would fall under these categories. = | don"t
know where else they would go to . . . where
people from Fairbanks make it a custom to go
down to the Chitina area and 1if it was
determined that that resource was down to the
point where onlv subs®"stence would be al-
lowed, those peoole would be taken care of
unaer this section. I don"t see that it is
eliminating.

(Emphasis added).

In the House debate, Anderson attempted to assure
Parr that residents of urban Fairbanks could be considered
priority subsistence users. Contrary to the board"s inter—
pretation of the subsistence statutes, there is no 1in-—
dication that legislators understood the 1978 subsistence
law to restrict subsistence use to either a rural or a
community context. In fact, the House debate indicates that
the 1978 subsistence law was necessary to protect
subsistence uses as a priority useof Alaska®s fish and game
resources. This intent is clearlyexpressed by the preamble
to the subsistence law:

[IJt 1is in the public interest to clearly

establish subsistence use as a priority use

of Alaska®"s fish and game resources and to

recognize the needs, <customs and traditions

of Alaskan residents. The legislature

further finds that "beneficial use of those

resources by all state residents should be

carefully monitored and regulated with as
much input as possible from the affected

22—



users, so that the viability of fish and game
resources is not threatened and SO that
resources are conserved in a manner CONSisS—
tent with the sustained yield principle.

(Emphasis added).

The legislative history indicates that the
legislature 1intended tc protect subsistence use, not limit
it. The words "customary and traditional™ serve as a
guideline to recognize historical subsistence use by
individuals, both native and ncn-native Alaskans. In
addition, subsistence use 1is not strictly limited to rural
communities. For these reasons, the board®"s interpretation
of "customary and traditional™ as a restrictive term

conflicts squarely with the legislative intent. J

13. The board notes that the words "customary and
traditional™ in the 1978 subsistence law were taken from 8
703 of HR 39, 95th Congress, 2nd Session (1978), which
Congress passed in modified form 1in 1930 as the Alaska
National Interests Land Conservation Act (ANILCA), Public
Law No. 96-487, 16 U.S.C. & 3113. Therefore, the board
argues that the words in the Alaska act should have the same
meaning as the words in the federal act and limit
subsistence uses to residents cf rural Alaska. We reject
this argument for several reasons. First, & 703 of HR 39 1in
its 1978 form did not contain the- "rural Alaska residents"”
limitation now found 1in 16 U.S.C. 8 3113. Second, the
Alaska House floor debate reveals that Representative
Anderson, the bill"s floor manager, understood the 19°,3
subsistence law to allow the urban residents of Fairbanks to
qualify as general subsistence users. Finally, in the
preamble to the 1978 subsistence law, the Alaska Legislature
expressed its 1intent to Tecognize the needs, customs and
traditions of Alaskan residents.” While the legislature
declared that beneficial use of fish and game resources "by

(Footnote Continued)



V. THE BOARD'SADOPTION AND APPLICATION OF 5 AAC 01.SS7

We now turn to theboard®"s interpretation of the
1573 subsistence law. In December 1980/ the board met to
examine the uses of salmon in Cook Inlet and to determine
which uses would qualify for the subsistence use priority.
Tom Lonner, the director of the subsistence section of the
Alaska Department of Fish and Game, presented the depart—
ment"s recommendations on the subsistence statute. He
suggested that the board begin its analysis of customary and
traditional uses with an assessment of user profiles and use
patterns on a case by case basis. Lonner noted that such
information was most lacking in the major Cook Inlet
subsistence fishery because of the rapid growth of
subsistence wuses in recent years, and that obtaining such
information would be expensive.

The board did not follow Lonner"s suggested ap-

proach.14 After the board heard extensive testimony on

subsistence use, its chairman appointed a committee,15

(Footnote Continued)

all state residents”™ should be <carefully monitored and
regulated, it did not express an intention to limit
subsistence uses to rural Alaska residents.

14. A board member, Nick Szabo, stated that the
board®s limited budget prevented implementation of a case by
case approach.

15. The board stipulated in 1982 that it violated
(Footnote Continued)
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consisting of board members and staff, to identify
subsistence uses of salmon 1in Cook Inlet.. The committee
drafted ten <criteria to identify subsistence wuses and
presented them to the board.

Lonner worked with the committee to develop the
ten criteria and explained them to the board. He stated:
"These tenets here are . . . based on . . . the -evidence
about four relatively self-contained communities. R b
however, you have individual anplicants, . . . this might
not suffice as a test." Therefore, the board was Tfully
aware of the limitations of the proposed criteria.

At its March 1981 meeting, the board received fur—
ther testimony on uses of Cook Inlet salmon from the area
advisory committees and several individual witnesses. After
deliberation, the board decided to apply all of the ten
criteria "to determine which uses are customary and
traditional and therefore are eligible for the subsistence
priority." Only the fisheries associated with Tyonek,
English Bay and Port Graham met all ten criteria.

In its findings of fact, the board applied the ten
criteria to individuals such as Madison and Gjosund. In

particular, the individuals failed to meet the second

(Footnote Continued)

AS 44.62.310-12 (public meeting provision) at its December
1980 meeting.
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criterion: "A use pattern established by an identified
community, subcommunity or group having preponderant
concentrations of persons showing past use.""” The board
found:

Although some users have sh,.,* cue existence

of a community of interest (e.g., the

Kenaitze Tribe and the Kachemak Bay Subsis—

tence Group), these persons either are too

widely dispersed or are too heterogeneous to

be considered an identifiable community,

subcommunity or group. On the evidence

presented, the Board cannot conclude either

that activities are conducted 1in common or

that sharing or other group interchange

occurs in relation to the resource.

In other words, an individual subsistence user (such as
Madison or Gjosund) would not qualify for a subsistence use
priority from the board unless he were part of an
identifiable subsistence community or group.17 UnJ~r the

.16. See 5 AAC 01.597 set out in n. 8 above.

17. In contrast, the Commercial Fisheries Entry
Commission issues commercial fishing permits on an
individual basis. See AS 16.43.250. We do not, however,
read the words "customary and traditional™ as a grant of
authority to the Department of Fish and Game and the Board
of Fisheries to impose a "grandfather"” rights system with

respect to
of grandfather

Alaska®s experience
salmon and herring
16.43.010-990 and
judicial decisions
annotations. Such
controversial. It
legislature intended

(Footnote Continued)

subsistence
rights 1is

users.
an

Imposing an equitable systenm
extremely complicated task, as

with such a system 1in the commercial
fisheries has demonstrated. See AS
the numerous, andever increasing,

interpreting thisact noted in the
a system would also be extremely
is preposterous to suppose that the

to create such a system merely by using
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board"s regulation, many individual wusers who have his—
torically depended on subsistence fishing are eliminated

from subsistence use at the outset.

The board®s regulation, 5 AAC 01.597, is
inconsistent with the legislative intent to provide
guidelines for the protection of subsistence Tfishing. The

regulation exceeds the authority delegated to the board
because it operatestoo restrictively in its initial
differentiation between subsistence and non-subsistence
uses. Under a statute designed to protect subsistence uses,
the board has devised a : gulation to disenfranchise many
subsistence users whose interests the statute was designed
to protect.

The decision of the two trial courts that 5 AAC
01.597 is consistent with AS 16.05.251(hb) and AS

16.05.940(22) and (23) is REVERSED.

(Footnote Continued)

the words '"c .stomary and traditional”™ in the definition of
subsistence uses, with no more notice or guidance than 1is

inherent in those words.
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United States Department ofthe Interior

OITICE OP THE SECRETARY
WASHINGTON, D.C. 20240

feptrcxher 23, H9B3 LiST .

Honorable B ill Sheffield
Governor of Alaska
Juneau* Alaska 99811

Dear Governor S heffield;

On Hay 14* 1982, former Secretary of the interior James W att
certified that the State of Alaska's subsistence program complied
with the requirements of sections 803. R04 and 805 of the Alaska
National Interest Lands Conservation Act {ANILCA), 18 U.B.C,
SS 3113, 3114 and 3115, Accordingly, the state han”for tho last

three years enaumed primary responailjility for the management of
the program providing tho preference for subsistence usea on the
public lands in Alanka, Unfortunatelythe Department of the

Interior finds it necessary to adviso you formally that the stato
subsistence program is no longer in compliance with the
requirements of ANILCA as specified in Title vill*

Aa you are aware, the Alaska Supreme Court, in Madison v. Alaska
Department of Fish and Game, 696 P.2d 160, Opc Mo* 29ii (Alaska
Feb* 22, 19851, invalidated a state Board of Fisheries regulation
designed to determine e ligibility for subsistence fiflhing in the
Cook Inlet Region because the regulation was inconsistent with

the Stat® subsistence statute. This ruling held that under the
Btate statute the subsistence preference raus'- oe extended to both
“rural” and "urban" subsistence user*. Because section 803 of
ANILCa lim its the subsistence preference to ‘'erural Alaska
residents,” the Madison decision raised questions as to thB
continuing eligibility of the State to manage subsistence on
public lands in Alaska under *ection 805(d) of ANILCA. In an

effort to determine the state's views on this issue prior to
Departmental action, 1 requested on April 7, 1985, the legal
opinion of tho State Attorney General on the effect of the
Madison decision, To date we have received no formal response
from the Btate on tho effect of Madison on the State's
eligibility under section 805(d) of ANILCA. We did receive a
letter outlining the administrative actions taken by the State in
the wake of Madison hut it offered no opinion regarding
compliance with Title vill. Nonetheless, the absence of
legislative action this year to amend the Btate subsistence
statute to conform to ANILCA has confitmed our preliminary
determination that the state ia no longer in compliance with the
requirements of section 805(d)*



You are hereby <tdvieed that the state has until June 1, 1986/ to
revise it* subsistence program to bring it back into compliance
with the requirements of section* 803, 804 and 805 of ANILCA.
Compliance will require that the subsistence preference be
limited to those rural Alanka residents who customarily and
traditionally make U«e of subsistence resources* if tne fltate
has not conformed its subsistence program to the requirements of
ANILCA by that date, the Department w ill be obligated to
discharge its obligations pursuant to section 805* Aj we noted
to the fltate Boards of Fisheries ahd Game In 19B2, there are
various ways to comply with the requirements of nectlon 805j the
regime in force when the Madison decision was handod down
represented one possible approach. 2 am confident and hopeful
that the state can make the necessary changes in its program
within this period, and Z offer the full cooperation and
assistance of the Department in this effort* o*

The Department has concluded that section 805(d) does not requira
an immediate Federal take over of the subsistence program/ given
the circumstance* by which non-ec*npllance with tho ANILCA
requirements has occurred. Section 805(d) provided the State
with a ona year period of grace following enactment of ANILCA in
order to give the state an adequate amount of time to prepare and
implement a program that met the requirements of ANILCA. A fter
eucceesfully establishing an adequata program, the State made a
good faith effort to keep An compliance with ths requirements of
Title VI1Il of ANILCA. Indeed/ the recent prnbloms that have
befallen the State's program have not been tha result of
legislative repeal of the program) instead, an unexpected State
Supreme court ruling in a case that was vigorously defended by
the State has altered the State's subsistence program end created
a non- -cmplionce situation. Under thee* circumstances, w® are
pereuaded that the Bpirib and intent of section 805(d) warrants a
grace period iri order to provide the State with a reasonable
opportunity to make the necessary adjustments to its program. We
have chosen as a deadline June 1, 1986, because it 1h i/jghly one
year frcm the time the state legislature failed to rectify the
fltate subsistence statute*

This course of action is further justified due to the fact that
it appears unlikely that any adverse impact on rural subsistence

uses w ill occur during the grace p'eriod. The State aubsietenco
program w ill continue to ensure that the Title VIIl class of
rural eubalatence UBers are able to hunt, trap, and fish for
necessary resources. Tha problem is that the Madison decision

permits urban residents to bo includod in the subsistence elasa,
aontrary to the requirement of ANILCA that tha preference be

limited to rural residents. My deciaion that a grace period Ib
warranted would, of course, heve to change if aignliflcant advetne
impacts on rural, customary and traditional subsistence uaors and

on subsistence resources subsequently become apparent.



I fully expect that the Btata, In. coo; aration with the

Deportment, will bring ita subsistence program back into comjj-
liance with the requirements of Title VIII of ANILCA prior to
June Ir 1996* I hove, however, directed the U.fi. Fish and

W ildlife Service, in cooperation with the O ffice of the

Solicitor/ to begin preparation of a contingency plan for
providing the eubaiatonce preference on public landa that meets
tha requirements of ANILCA* Hy goal is to ensure that, in the
event that the fltate la not able tc bring ita program into
compliance by June 1# 19BS, the Department Afl ready and able to
discharge effectively itB obligations under sections bo3, 804 and
BO5 OFf ANILCA.

Aa a matter of information, the t'cdlson ruling does, not expand
eligibility to pursue subsistence activities in those national
parka and monuments where subsistence taking is authorized,

E ligibility to engage in subsistence activities within those
units of the National parks system in Alaska in s till determined
pursuant to Federal: regulations issued .ia 1981, since tho Stats
of Alaska never sought to acquire control of this aspect of tho
ANILCA subsistence program*

| regret the unexpected decision hy the Alaska supreme Court in
the Hadison case that has moved the State aubaistenco program out
of compliance with the requirements of ANILCA. 1 am eonfidonfe,
though, that the Stats will be able to bring ita program back
into compliance by within one year,

Assistant Secretary
Fi9h and W ildlife and Parks

cci AK Delegation
CHM-Sen Bnergy
CHM-House Interior
Ranking Minority of both Committees
Asat. Boo, Peter Myers, U.S. Lx?pt. Agriculture
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MEMORANDUM

T0: Representative Ben Grussendorf
Speaker of the House

FROM: Representative AdelhfciW/Herrmann
Co-Chair, House Resc(yrtes Committee
DATE: April 29, 1985
SUBJECT: Chronology of Events on House Bill 288, AnAct relating to the

Taking of Fish and Game for Subsistence andPersonal Use

As Co-Chair of the House Resources Committee, | would like to report to
that | am satisfied that House Bill 288, an act relating to the taking
of fish and game for subsistence and personal use, was given a thorough
review in committee, and that ample time for public testimony was
provided. We held a total of seven hearings on this bill, many lasting
for hours at a stretch, and this is considerahly more than the committee
has devoted to any other bill this session. Extras.meetings were
scheduled in order to accommodate the interests or the public in this
bill, and | am pleased to say, that despite the extra hours, the
meetings were well attended by members.

Four of the seven hearings were statewide teleconferences that were
devoted to taking testimony from the public. By way of the
teleconference, the committee heard approximately ten hours of testimony
from members of the public alone. In addition another seven hours were
spent taking testimony from expert witnesses. Our final meeting was a
marathon five hour meeting at which tine we addressed all concerns and a
total of nine amendments raised by committee members.

With the exception of the final hearing, all the other hearings were
part of the teleconference network. Three cf these were provided tc
give the public an opportunity to testify, and another three of these
were made available so that the public could listen to the committee
take testimony frcm expert witnesses. In additiur., throughout the
committee process written testimony and letters were reviewed and
included as part or the record and as a part of member,l files.

The committee heard from many in favor of the bill and from many
against, but also from many who had no position but just comments or
insights to offer. Testimony was taken from across the state and ended
garly on one occasion hecause no one else wished to testify, and was
extended on another occasion in order to give everyone a chance to
speak.



Representative Grussendorf
April 29, 1985
Page Two

| was pleased that after these lengthy deliberations the committee saw
fit to move the bill out as was indicated by a seven to one vote. The
summary of the committee repoVt with members signing with individual
recommendations is discussed below.

Because of the interest in this legislation, | am providing an account
of each meeting in summary form, and each amendment addressed by the
committee. Should you find any additional information helpful, please
do not hesitate to contact me.

Ist Hearing

March 25, 1985

8:30 AM to 9:47 AM

1 hour and 15 minutes

Statewide Teleconference

Short statements by representatives of:
the Department of Fish and Game
the Department of Law
the Beard of Fisheries

Opened up for witness testimony beginning with those witnesses present

in Juneau
Witness Register and minutes attached
No action cn the bill

2nd Hearing

March 26, 1985

§:30 AM tc 9:58 AM

1 hour and 38 minutes

Statewide Participation Teleconference
Witness Register and minutes attached
No action on the bill

3rd Hearing

April 2, 1985

8:30 AM to 9:55 AM

1 hour and 25 minutes

Statewide Listen-In Teleconference

Testimony from attorneys involved in the case (other than the Attorney
General): Chuck Robinson, Martin Friedman,, and, Don Mitchell

No action on the bil



Representative Grussendorf
April 29, 1S5
Page Three

4th Hearing

April 4, 1985

8§:39 AM tc 11:54 AM

4 hours and 15 minutes

Testimony ended 35 minutes earlier than scheduled, witness testimony was
exhausted.

Statewide Public Participation Teleconference

Draft Witness Register attached

No action on the bill

5th Hearing

April 8, 1985

5:30 PM to 9:07 PM

3 hours and 37 minutes

Scheduled time for testimony was extended to accommodate everyone who
signed up to testify

Statewide Public Participation Teleconference

Draft Witness Register attached

No action on the bill

6th Hearing

April 9, 1985

8§:32 AM to 9:58 AM

I hour and 26 minutes

Statewide Listen-in Teleconference

Testimony frcm the Department of Fish and Game and the Department of Law
No formal action on the bill, although the committee did agree to
drafting a committee substitute to include a definition of rura
presented to the committee by Representative Go!l. Representative Gol
also suggested language for a letter of intent

7th Hearing

April 13, 1985

113 PM to 6:10 PM

4 hours and 57 minutes

The committee addressed all amendments presented and a letter of intent
A summary of the ten amendments is provided below.

The committee moved to pass the bill out w,ith individual recommendations
and requested staff to redraft a letter of intent which was approved by
the committee on Monday April 15



Representative CGrussendcrf

April 29, 1985

Page Four

For your convenience, | am providing the list below as a summary of the
amendments addressed by the committee on this bill. For the purposes of

this summary, the amendments are paraphrases. For the exact wording,
please refer to the minutes.
Amendment |

by Shultz: would have set a population limit of 5000 to define
rural communities.

failed by a 7 to 1 vote.

Amendment 2

by Shultz: would have included in the personal use fishery those
fishing with hand held hook and line.

failed by a 5 to 3 vote.

Amendment 3

by Shultz: would have established a priority for allocating fish
and game stocks for commercial uses by residency.

failed by a 6 to 2 vote.

Amendment 4

by Shultz: inserted the word "non-commercial”™ into the definition
0" subsistence uses so that subsistence would me?l the "customary
and traditional noncommercial uses of..resources...”

passed by a 5 to 3 vote.

Amendment 5

by Shultz: would have deleted language in the findings so that
the paragraph would have addressed the importance of fish and name
stocks to all Alaskans instead of those domiciled in rural
communities or areas.



Representative Grussendorr

April 29, 1985

Page Five
Amendment 6
by Jenkins: would have defined priority as a preferred rather than
as an "exclusive" use, and would have required that when

restrictions were necessary that thwy be on a step by step basis.

failed by a 4 to 4 vote.

Amendment 7

by Sund: in the definition of subsistence uses this amendment
changed "an Alaskan domiciled in rural areas of the state,” to

"a resident domiciled in a rural area of the state..;” also, added
the following definition: "rural area" to means a community or area
of the state in which the taking of fish or wildlife for personal
ar.d family consumption is a significant characteristic of the
economy of the community or area.”

passed by a 7 to ! vote.

Amendment 8

by Shultz: would have added language to require that subsistence
taking of the resource be "by customary and traditional methods.”

failed by a 6 to 2 vote.

Amendment 9

by Jenkins: would have included a "sunset clause enacting this
legislation until October 31, 1985 at which time it would be
replaced with the existing law.

failed by a 6 to 2 vote.

Letter of Intent

the committee agreed to adopt the letter of intent conceptually.
This was approved in final form on Monday, April 15. At the
hearing April 13, the committee agreed to pass cut the letter of
intent by a 7 to 1 vote.



Representative Grussendorf
April 29, 1985
Pace Six

Motion to Pass the Bill

The motion to pass the bill from committee with individual
recommendations was passed by a 7 to I vote.

Individual Recommendations on the Committee Substitute end the
Letter of Intent

Representative Herrmann, Co-Chair - Do Pass

Representative Cato - Do Pass

Representative Thompson - Do Pass

Representative Sund - Do Pass

Representative Wallis - Do Pass

Representative M.W. Miller -Do Not Pass

Representative Drue Pearce -Do Not Pass WithoutAmendment
Representative Roger Jenkins - Do Not Pass

Representative Dick Shultz, Cc-Chair - Do NotPass Unless Amended



BILL SHEFFIELD

S tate o f A 1 ask a

April 24, 1986

Honorable Tim Kelly

Chairman, Senate Rules Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re: HB 288 (Subsistence)

The subsistence b ill (HB 288) has been transmitted to the
Senate Rules Committee from the Judiciary Committee. At-
tached for your information is a briefing paper on the
background of HB 288, which | introduced last year to solve
the problems created by the Madison case. However, | have
grave concerns about the recent Senate Judiciary Substitute
for HB 288, which does not comply with ANILCA and which
would result in federal takeover. (See the discussion in
part VII of the attached background briefing.)

The federal government has indicated that it is gearing up
to assume management of fish and wildlife on federal lands
and waters — which make up at least 60% of the state - as
of June 1, unless Alaska's statutes are brought into align-
ment with the requirements of the federal subsistence law.
I therefore strongly wurge your committee to adopt a substi-
tute for HB 288 that deletes the Ilanguage in the Judiciary

Substitute on page 4, lines 10 through 27, and to pass it on
to the Senate floor as soon as possible. Such an amendment
is essential to achieve a bill that is constitutional,
enforceable, complies with ANILCA, and returns to the Boards
of Fisheries and Game the fle xibility to treat all Alaskans
fairly.

Sincerely

B
Governor

Enclosure



Background Briefing on

HB 288 (Subsistence)

Introduction

In February 1985 the Alaska Supreme Court 1interpreted
the state subsistence law for the first time in Madison
v. Alaska Department of Fish and Game, 696 P.2d 168
(Alaska 1985). The decision caused numerous problems
for the state, which the governor sought to address 1in
House Bill 288. The bill passed the House 1in 1985 and
the Senate 1is currently considering it. This analysis
describes the effect of Madison, the goals of the
Governor®"s bill, how the Senate Resources Committee
substitute for HB 288 would work 1if enacted, and the
serious problems with the Senate Judiciary Committee

substitute.

The Situation Before Madison

A. The state statutes; In 1978, the legislature

enacted a state subsistence law which did four

things.

1. It defined subsistence uses as '"the customary

and traditional uses"” of fish and game for

S 1 -



food, clothing, trade and other specified

purposes.

2. It required the Boards of Fisheries and Game
to authorize subsistence hunting and fishing,

unless sustained yield would be threatened.

3. It required that in cases of relative
resource shortage, subsistence uses would

have priority over other uses.

4. In situations where only subsistence uses
could be authorized and not all those
eligible for subsistence could be allowed to
hunt and fish, it required that the boards
determine who should be authorized to harvest
based on three criteria: dependence, local

residency, and available alternatives.

The boards® 1interpretation: The boards adopted a

joint procedural regulation interpreting the

subsistence law. The regulation did several
things.
1. It limited subsistence uses to "customary and

traditional uses by rural Alaska residents."”



2. It listed eight criteria the boards would use
to identify subsistence uses of a community
or area, such as skills being passed fronm
generation to generation, and reliance on a

wide diversity of resources.

3. It clarified that the boards would provide a
reasonable opportunity for subsistence,

unless the resource would be jeopardized.

A. It clarified that subsistence uses could not
be cut back until all other uses were first
cut back, and, if necessary, eliminated.
Subsistence uses would be the last to go in

times of limited resources.

Personal use: The Board of Fisheries in
regulation established the personal use fishing
category, so that people from areas which did not
have subsistence uses (for example, the Fairbanks
people who fish at Chitina) would be able to
harvest Tfish with efficient means, such as nets,
for their own use, without a priority. The board
could allocate among personal use, sport, and
commercial fishing in its reasonable discretion in

any particular situation.



I11. Madison

A. The decision: The Alaska Supreme Court ruled that
the staf legislature in 1978 had not intended
that subsistence be limited to rural customary and
traditional uses, and did not mean for it to be

authorized on a community or area basis.

B. ANILCA consequences: ANILCA allows the state to
continue managing fish and game on all 1land and
water in Alaska if the state provides in a law of
general applicability, among other things, the
same definition of subsistence uses as appears 1in
ANILCA, "customary and traditional uses by rural

Alaska residents” of fish and game.

C. Harvest disruptions: Madison in combination with
State v. Eluska 698 P.2d 174 (Alaska App. 1985)
resul ted in extensive disruptions in 1985 of

harvest opportunities.

1. Eluska held that the Board of Game had to
have a separate set of regulations for
subsistence uses, and could not simply
accommodate subsistence through the general
hunting regulations, and it also held that

unless subsistence hunting regulations were



adopted, people could raise the "subsistence
defense” in prosecutions for out-of-season

hunting.

Since Madison meant that hunting by all
Alaskans for food was subsistence hunting,
action by the Board of _.Game in response to

Eluska resulted in numerous "tier 2" hunts.

a. The statutes” three criteria
(dependency, local residency, and
alternative resources) were used in a
point system to rank everyone who wanted
to participate in those hunts and to

decide who could participate.

b. The board could not after Madison use
permit drawing lotteries, which had been
a standard tool in selecting which
non-rur-.1 Alaskans could hunt, for

example, the Nelchina caribou.

Further disruptions can be expected, since at
least one lower court has interpreted Madison
to give sport Tfishing by Alaska residents a

priority over commercial fishing. State .



Skuse, 3KK-85-1111 CR (January 17, 1986).

The Governor®s Bill

Shortly after Madison, the Governor introduced HB 288,
designed solely to address the problems created by

Madison.

A. Itwould amend the definition of "subsistence
uses" in statute to clarify ;hat they are the
customary and traditional wuses by rural Alaska

residents of fish and game.

B. It would add a definition of ‘“personal use
fishing” to the statutes to provide a category for
non-rural Alaskans to harvest fish for their own

use by efficient means, such as nets.

1. For example, the residents of Fairbanks and
other parts of Alaska havelong fished with
dip nets at Chitina for salmon, and the
residents of Kenai and Anchorage have long
fished with gill nets in Cook Inlet for

salmon.



2. The category would be wused in the board"s
discretion on a situation by situation basis,
along with sport and commercial Tfishing, and
none would automatically be the last
priority, nor the second priority to

subsistence.

The Senate Resources Substitute Compared to the

Governor"s Bill

A. Similarities: The Senate Resources Substitute
does accomplish the two necessary results which

the Governor®s bill addressed. It:

1. Adds a clarification that "subsistence uses"
are uses of fish and game by rural Alaska

residents.

2. Establishes as a definition of "personal use

fishing" in statute.

B. Differences: The Senate Resources Substitute also
substantially reorganizes the current statutes in
ways not necessary to address Madison. It

additionally provides the following:



1.

Requires the boards to identify fish stocks

and game populations use 1 for subsistence.

a. This should not result in ANICLA
problems if the 1identification process
takes into account the fluctuations
which Congress recognized are inherent
in subsistence uses, which are often
dependent on the sporadic movement of
game over time (e.g. the varying

migration patterns of caribou).

b. This should not result in implementation
problems if the 1intent 1is an ongoing
identification process as data becomes

available.

Authorizes the boards to establish an

administrative appeal process.

a. This could be cumbersome to implement.

b. This would be redundant to the

reconsideration and petition procedures

already 1in existence.



Prohibits the use of the "subsistence
defense”™ by individuals being prosecuted for

violations of a statute or regulation.

a. People who feel the regulations do not
adequately accommodate a reasonable
opportunity for subsistence may submit a
proposal or a petition to the

appropriate board requesting change.

b. People still wunsatisfied by the board
response may file a civil suit

challenging the regulation.

Mandates that the boards require subsistence
permits in many situations where the boards

may not find that useful.

a. The boards already may require

subsistence permits when useful.

b. This would burden the public with extra

paperwork.

C. This could be difficult to implement and

administer, if the boards required



individual permits in all cases instead =

of community or area permits.

5. Requires the Board of Fisheries to adopt
criteria upon which to base its allocation

decisions.

6. Makes explicit the existing requirement that
non-subsistence uses -- sport, commercial,
and personal use -- be created fairly.

7. Provides that Alaska residents have a

preference over non-state residents 1in the
use of moose, caribou, elk, and deer
consistent with and in addition to the

subsistence preference.

VI. The Senate Resources Substitute: How Subsistence Uses

Would Be Identified and Regulated

A. The Boards of Fisheries and Game would be required

to adopt subsistence regulations

1. The Senate Resources Substitute requires the
Boards of Fisheries and Game to adopt
subsistence fishing and hunting regulations

for each fish stock and game population which



has been subject to subsistence uses, and for
which there is a "harvestable oportion."
Subsistence regulations would have to provide
a reasonable opportunity tc satisfy

subsistence uses (AS 16.05.258(c)).

2. The bill also clarifies that subsistence
hunting and fishing are subject to reasonable
regulation of seasons, catch or bag Ilimits,

and methods and means (As 16.05.258(f)).

The bill sets out procedural requirements for the
boardsto follow in developing subsistence

regulations

1. The bill requires the boards to make several
J

specific findings in adopting subsistence

regulations. Under AS 16.058(a)and(b), the

boards must;

a. identify the specific Tfish stocks and
game populations or portions of stocks
and populations which have been
customarily and traditionally used for

subsistence in each rural area;

11 -



b. determine what portion, if any, of these
stocks and populations can be harvested

consistent with sustained yield;

C. determine how much of the harvestable
portion is needed to provide a
reasonable opportunity to satisfy the
subsistence uses of those stocks and

populations.

2. In making these findings the boards will have
to identify, by community or area, the
residents "domiciled in a rural area of the
state"” who are engaged in subsistence uses of
the fish stocks or game populations for which
regulations are ?eing developed. This will
require the boards to determine whitnareas
of the state are rural and which uses of fish

and game are subsistence uses.

The bill <changes the definition of "subsistence

uses" and adds a definition of "rural area."

1. "Subsistence uses" are defined as the
"noncommercial, customary and traditional
uses of wild renewable resources by a

resident domiciled 1in a rural area of the

- 12 -



The

state for direct personal or family
consumption as food, fuel, clothing, tools,
or transportation, for the making and selling
of handicraft articles out of non-edible
by-products of fish and wildlife resources

taken for personal or family consumption, and

for the customary trade,- barter, or sharing
for personal or family consumption™ (AS
16.05940(23)). (The new portions are

underlined.)

"Rural area" is defined in the bill as "a
community or area oi the state 1in which the
noncommercial, customary, and traditional use
of fish or game for personal or family
consumption is a principle characteristic of
the economy of the community or area" (AS
16.05.940(23)). This 1is very similar to the
definition used in the Governor®"s bill,
except for the term "principal", which
replaced the term "significant" in the

Governor®s bill.

boards could use the eight criteria to

identify subsistence uses and rural areas.



The Senate Resources version clarifies that
definition of subsistence uses has been
narrowed to rural areas, as the boards were
doing by regulation before the Madison
decision. The boards could therefore go back
to 1identifying subsistence uses using the
eight criteria set out in the joint boards
procedural regulation (5 AAC 99.010)

discussed in 11(B) above.

The boards could therefore implement this
section of the Dbill by using the eight
criteria, or a similar regulation, to
determine, area by area, which uses of fish

and game qualify as subsistence uses by the

people living in the area.

This section also clarifies that the boards
have the authority and flexibility to
evaluate the facts and determine that there
are no subsistence uses on some stocks or
populations or portions of stocks or
populations. For example if bison, sheep or
goat populations are not customarily and
traditionally wused by residents of rural

areas theBoard of Game does not need to

14



adopt subsistence regulations for these

populations.

A. IT there are customary and traditional uses
by particular communities or areas of stocks
or populations the boards must provide
reasonable opportunities -for rural residents
in those areas to satisfy their subsistence

uses.

5. In making the required findings, the boards
would rely heavily on information from the
public, the fish and game advisory
committees, the regional councils, and the
Department of Fish and Game, including the

Division of Subsistence.

6. The boards would have to determine, based on
this information, whether regulations provide
a reasonable opportunity to satisfy
subsistence uses, or whether they restrict

("significantly impair"”) subsis-tence uses.

The bill continues to provide a preference for

subsistence uses.



The preference for subsistence wuses would

operate as it does in the existing statute.

Non-subsistence uses of fish stocks and game
populations can be authorized by the boards
as long as there is enough of the resource to

accommodate subsistence uses.

If there 1is not enough of a fish stock or
game population to accommodate all
consumptive uses, then regulations must give
subsistence wuses a preference over other
consumptive wuses and provide a reasonable
opportunity to satisfy the subsistence uses
(AS 16.05.258 (c)). This situation, when all
subsistence wuses <can be accommodated, has

been called "Tier One."

The boards can use a wide range of regulatory
options to provide for subsistence uses and
the Tier One preference, including limiting
transportation methods, providing winter
hunting seasons, and providing different
seasons or larger bag limits to rural

residents.



All non-subsistence hunting or Tfishing must
be <closed before subsistence uses can be

restricted ("significantly impaired").

It it is necessary to restrict
("significantly impair") subsistence uses in
order to assure sustained yield or continue
subsistence uses, the boards must distinguish
among subsistence users by applying the

following criteria:

a. customary and direct dependence on the
fish stock of game populations as the

mainstay of livelihood;

b. local residenc¥; and,

C. availability of alternative resources.

The situation where not all subsistence users
can hunt or fish has been called Tier 2.
With a rural definition Tier- 2 situations
would not occur in as many areas, or be as
disruptive as they were in 1985 under
Madison, because the group to be protected

would be so much smaller.



VI1. The Senate Judiciary Welfare Amendment

The Senate Judiciary Committc amended the Senate
Resources Substitute to provide that people whose
family"s gross income 1is above 130% of the federal
poverty level (which changes depending on other
indices) will not qualify for subsistence hunting and

fishing. This raises the following major problems.

1. An income level test 1is inconsistent with ANILCA,
and would mean federal takeover. Congress clearly

stated that ANILCA:

"requires that regulatory systems which employ

income vrequirements not be imposed wupon rural

residents. Income requirements are by their very
[

nature capricious classifications in rural

Alaska..."

126 Cong. Rec. H10546 (daily ed. Nov. 12, 1980).

2. An income level test will result in families
making more than the specified amount a year no
longer qualifying for subsistence hunting and
fishing even if they had relied upon subsistence

in the past.



Any income level test is likely to violate equal

protection.

a. Any income chosen is likely to be
arbitrary and not linked to patterns of

use and reliance on fish and wildlife.

b. Great variances in income, employment
opportunities, and <cost of 1living 1in
different areas of the state would make
it 1impossible to establish a single
state-wide standard of economic need
which would treat people similarly
situated to fish and game resources

alike.

A definition based on income 1is not consistent

with reality in bush areas of _.iaska.

a. Often the mostsuccessful members of
communities are the most productive in
terms of income and in terms of harvest,
which is shared throughout the

community.

b. In bushAlaska, even people with

reasonably high incomes do not have



supplies available to buy with the

money .

C. Hunting and fishing is not viewed as a
subsidy, but rather as a way of life, in

those bush areas.

d. A definition based on need would disrupt
long established social and economic
patterns 1in those bush areas.

Administrative problems would arise in
constructing a system which would accurately
identify individuals eligible under some Kkind of
income level test; a system which was geared to be
accurate would also be intrusive into people’s
lives in that some verification of income level

might be necessary.
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April 29f 1986

The Honorable Ben Grussendorf

Speaker of tho Houao of Repreeentativeo
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Ben:

Afl the end of your SQsaion draws n0al, | Am gl owing
increasingly concerned that the Legislature may not take
final action to bring Alaska's existin g subsistence law into
compliance with the subsistence title of the Alaska National
Interest Lands Conservation Act of 1980 (ANILCA). As you

know, if the Legislature does not. act by June 1, the federal
government w ill be required to assume regulatory control of
fishing and hunting on federal lands in Alaska to ensure the
continuation of the federal subsistence preference Such a

takeover would have a devastating effe ct on state control of
fish and wildlife management in Alaska

Prom the moment Alaska became part of the Union, as
Alaskans, we have had to fight to retain traditional state
fish and wildlife management authority. Ths Statehood Act
Inninded a provision that oxproasly delayod tranofer of that
authority to the new State of Alaska until the Secretary of
the Interior certified to congress that the Alaska State
Legislature had made adequate provision for the conservation

of Alaska's fish and wildlife resources. At that time, |
was an assistant to the Secretary and obtained certification
rapidly. Our new state than went on to build a management

program that achieved worldwide recognition.

The second great challenge to Alaska's traditional fish
and wildlife management authority came in the late 1970s
during the Alaska lands controversy. Maintenance of that
authority on all lands in Alaska was one of tho major goals
of the Alaska Lands Resolution that our Legislature adopted
in 1979.

» b



The Honorable Ben Grussendorf
April 29, 1986
Page Two

The extreme environmentalist bloc that dominated
consideration of the Alaska lands issue in the House of
Representatives refused to affirm Btate management author! "y
and proposed granting the Secretary of the Interior new
authority to close fTederal lands in Alaska to hunting and
fishing. Through great effort, Alaska®s congressional
Delegation wao eventually able to ovcroomo thio bloo and
secure the inclusion of language in ANILCA that recognized
and affirmed the traditional authority of the State to
manage Tish and wildlife on federal lands within its
borders, subject to the provisions of ANILCA"s subsistence
title,

I opposed the addition of a comprehensive federal
subsistence title to the Alaska lands bill. (You"ll recall
that the State adopted its own comprehensive subsistence
prefflrftnee program 1in 1978 before the passago of ANILCA in
1980.) When it became clear that a comprehensive
subsistence title would be Included in the final bill, the
Alaska Congressional Delegation did all we could to limit
the impact of that title on state fish and Wildlife

management authority. As enacted into law, the subsistence
title did not require the State to change 1its subsistence
law. The Interior Department was able to certify state

compliance with the federal subsistence preference without
requiring changes in state statutes.

The subsistence title requires fTederal intervention Only
if Alaska fails to maintain a subsistence, program that gfves

preference to customary and traditional uses of fish and
wildlife by rural Alaska residents. The State has
substantial discretion to define the scope of this
preference.

The subsistence title does not immunize subsistence
activities from state regulation, nor does it grant rural
Alaska residents an absolute right to take as much fish and
wildlife as they want. The State 1is completely free to
regulate oubsistenoe activities to prevent waste and to
maintain the health of wildlife and fish populations. The
only limitation imposed i the State"s authority 1is that
during a poriod when harvest of a fish or wildlife
population must be restricted for biological reasons, the
traditional and customary level of nonwasteful subsistance
use of the resource must be the last consumptive use
reduced.



The Honorable Ben GrussendorT
April 29, 1986
Page Three

Sports hunters and fishermen will be the big losers if
Alaska does not meet the June 1 deadline for compliance with
the federal subsistence preference. The Pish and Wildlife
Service has informed my office that even if a federal
takeover proceeded smoothly -- which 1is unlikely — -sports-
hunting and fishing seasons throughout Alaska would be

rinsed during the transition poriod. It could take vaara to
.straighten out the regulatory mess created by a federal

takeover. And, regardless of what happened to sports
hunting and fishing, subsistence hunting and fishing would
continue.

Over the long term, a federal takeover will seriously
erode the principle of state primacy in fish and wildlife
management — a principle that we have defended, at
considerable cost, since statehood. Pirst, the longer such
a takeover persists, the more accustomed federal land
managers will become to intervening in state fish and
wildlife management decisions. Even 1if the takeover
eventually ends, that precedent will haun”. us for decades to
come.

Second, nothing in existing law provi lea fur a return of
management authority to the State after a federal takeover
has occurred, In my judgment, 1if tha state forfeits its
present authority by failing to maintain a state subsistence
preference that complies with ANILCA, powerful extremist
groups will argue 1in the courts and iIn Congress that the
Department of the Interior must retain that authority
permanently.

Third, even if management authority can eventually be
returned to the State, the Interior Department will still
have to certify the State"s compliance with the federal
subsistence preference. Obviously, that means that the
Legislature will have to approve a new subsistence law.

If control of the interior Department shifted after the 1988
elections in a way that greatly increased the influence of
the extreme environmentalists, the oertifioation process
would, 1 Tfeel, be used to extract major resource management
concessions from our state.

You know that 1 try to refrain from comment on matters
pending before the Legislature, I speak in this case only
because of the substantial federal issues involved in the

subsistence debate,



The Honorable Bon Grussendorf
April 29, 1986
page Pour

If a federal takeover occurs, the Legislature w ill have
to approve a new subsistence law in order to regain Alaska's
fiBh and wildlife management authority. In light of that
fact, | cannot understand tha log'lr nf allnvino a federal
takeover now that will permanently damage the principle of
state primacy in fish and wildlife management. The
Legislature can eliminate that threat this year by approving
a bill that will restore the state subsistence preference

program ao that it once again ahields Alaska from a federal
takeover under ANILCA.

I request that | be given an opportunity to appear
before a Joint Session of this Legislature on May 9, 1986,
to discuss the subsistence issue i_f action on a b ill to
bring Alaska into compliance with federal law has not been
completed before that date. I seek this opportunity to make
one last attempt to answer any questions tnat individual
legislators may have about the federal implications of the
subsistence issue. Questions, if such an appearance becomes
necessary, ought to Ilimited to that subject.

I do not make this request lightly. To me, a federal
takeover would be a catastrophe for our state. It would

also be an enormous victory for the extremists who have
tried since statehood to deny Alaskans control over our own
natural resources.

With best wishes, [ 5
P.3.: An identical letter has been sent to the Honorable
Don Bennett, President of the Alaska State Senate. Either

or both of you may release this letter.
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April 29, 1388

The Honorable Don sennett
President of the Senate

Alasll<a State Legislature
e a

Juneau, Alaska yysil
Dear Don:

As the end of your session draws near, | am growing
increasingly concerned that the Legislature may not take
final action to bring Alaska's existing subsistence law into
oompliance with the subsistence title of the Alaska National
Interest Lands Conservation Act of 1980 (ANILCA). As you
know, if the Legislature does not sot hy .7nnp 1, thp fpdnrnl

government w ill be required to assume regulatory control of
fishing and hunting on federal lands in Alaska to ensure the
continuation of the federal subsistence preference. Such a

takeover would have a devastating effect on state control of
fish and wildlife management in Alaska.

From the moment Alaska became part of the Onion, as
Alaskans, we have had to fight to retain traditional state
fish and wildlife management authority. The Statehood Act
included a provision that expressly delayed transfer of that

authority to the new State of Alaska until the Secretary of
the Interior certified to Congress that the Alaska State

Legislature had made adequate provision for the conservation

of Alaska's fish and wildlife resourced. At that feirno, |
was an assistant to the Secretary and obtained certification
rapidly. Our new state then went on to build a management

program that achieved worldwide recognition.

The second great challenge to Alaska's traditional fish
and wildlife management authority came in the late 1970a
during the Alaska land* controversy. Maintenance of that
authority on all lands in Alaska was one of tha major goals
of the Alaska Lands Resolution that our Legislature adopted

in 1979.



The Honorable Don Bennett
April 29, 1986
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Tha extreme environmentalist bloc that dominated
consideration of the Alaska lands issue in the House of
Representatives r >_uaed to affirm state management authority
and proposed granting the Secretary of the Interior new
authority to ,close federal lands in Alaska to hunting and
fishing. Through great effort, Alaska’s Congressional
Delegation was eventually able to overcome this bloc -.nd
oocurs the inclusion of language in ANILCA that recognized
and affirmed the traditional authority of the State to
manage fish and wildlife on federal lands within its
borders, subject to the provisions of ANILCA’s subsistence

title .

I oppooed tho addition of a comprehensive federal
subsistence title to the Alaska lands b ill. (You'll recall
that the State adopted its own comprehensive subsistence
preference program in 1978 before the passage of ANILCA in
1980.) When it became clear that a comprehensive

subsistence title would be included in the final b ill, the
Alaska Congressional Delegation did all we could to Ilim it
the impact of that title on state fish and wildlife
management authority. As enacted into law, the subsistence
title did not require tho State to change its subsistence
law . The interior Department was able to certify sta* =
compliance with the federal subsistence preference wi . it

requiring changes in state statutes.

The subsistence title requires federal interventio. nly
if Alaska fails to maintain a subsietenae program that gives

preference to customary and traditional uses of fish and
wildlife by rural Alaska residents. The state has

substantial discretion to define the scope of this
preference,

The subsistence title does not immunize subsistence
r itivities from state regulation, nor does it grant rural
Alaaka residents an absolute right to take as much fish and

wildlife as they want. The State is completely free to
regulate subsistence activities to prevent waste and to
maintain tha health c¢cf wildlife and fish populations. The

only limitation imposed on the State's authority is that
during a period when harvest of a fish or wildlife
population must be restricted for biological reasons, the
traditional and customary level of nonwasteful subsistence
use of the resource must be the last consumptive use
reduced.
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Sports hunters and fishermen w ill be the big losers if
Alaska does not meet the June 1 deadline for compliance with
the federal subsistence preference. The Pish and W ildlife
Service has informed ray office that even if a federal
takeover proceeded smoothly — which is wunlikely -- sports
hunting and fishing seasons throughout Alaska would be
closed during the transition period, it could take years to
straighten out the regulatory mess created by a federal
takeover. And, regardless of what happened to sports

hunting and fishing, subsistence hunting and fishing would
continue,

Over the long terra, a federal takeover will seriously
erode the principle of state primacy in fish and wildlife
management — a principle that we have defended, at
considerable cost, since statehood. First, the longer such
a takeover persists, the more accustomed federal land
managers w ill become to intervening in state fish and
wildlife management decisions. Even if the takeover
eventually enda, that precedent will haunt U9 for decadoo to
come.

Second, nothing in existing .law provides for a return of
management authority to the State after a federal takeover
has occurred, in my judgment, if the State forfeits ita
present authority by failing to maintain a state subsistence
preference that -compH-e-a- with eftftiLGAy -powerful-extremist
groups w ill argue in the eourta and in congrcao that tho
Department of the Interior must retain that authority
permanently.

Third, even if management autlority can eventually be

returned to the State, the Interior Department will S till
have to certify the State's compliance with the federal
subsistence preference. Obviously, that means that the
Legislature will have to approve a new subsistence law.

If control of the interior Deoartment shifted after the 1988
elections in a way that graatly increased the influence of
the extreme environmentalists, the certification process
would, | feel, be used to extract major resource management

concessions from our state.

You know that | try to refrain from comment on matters
pending before the Legislature. I speak in this case only
because of the substantial federal issues involved in the

subsistence debate.
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The Honorable Don Bennett
April 29, 1986
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If a federal takeover occurs, the Legislature will have
to approve a new subsistence law in order to regain Alaska’s
fish and wildlife management authority. In light of that
fact, | cannot understand the logic of allowing a federal
takeover now that will permanently damage the principle of
state primacy in fish and wildlife management. The
Legislature can eliminate that threat this year by approving
a bill that will restore the state subsistence preference

program so that it once again shields Alaska from a federal
takeover under ANILCA,

I request that | be given an opportunity to appear
before a Joint Session of this Legislature on Hay 9, 1986,
to dioouao tho ouboiotonoo iooue if action on a b ill to

bring Alaska into aomplianoe with”?ederal law has not been
completed before that date. | seek this opportunity to make
one last attempt to answer any questions that individual
legislators may have about the federal implications of the
subsistence issue. Questions, if such an appearance becomes
necessary, ought to be limited to that subject.

I do not make this request lightly, to me, a federal
takeover would be a catastrophe for our state, it would
also be an enormous victory for the extremists who have
tried since statehood to deny Alaskans control over our own
natural resources.

With best wishes,

P.S.t An identical letter has been sent to the Honorable
Ben Grussendorf, Speaker of the Alaska State House of
Representatives. Either or both of you may release this

le tte r,
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ARLISS STURGU BASKI. Chairman

BETTYE FAHREINKAMP, Vice Chairman
JACKCOGHILL .
DICK BLIASON
MVICHSCHER
ROK HALFORD
FRED ZHAROF-
Senate
Committee on Resources
MEMORANDUM February 26, 1986
TO: Senator Jan Falks
FROM: Senator Arliss Sturgulewski/ M/
Chairman, Senate Resources ccartmittee
RE: Kenai River Special Management Area

As you know, the conflicts along the Kenai River led to the creation of
the Kenail River Special Management Area by the legislature in 1984. The
desire ms to have one agency responsible for the management, and this
task fell to the Department of Natural Resources. The planning process
is continuing, and a draft plan is due this summer.

A 19-member Kenai River Advisory Board was established that included
people from state agencies, municipalities, special interest groups, and
local citizens. The Board further established subcommittees, and
additional local citizens became involved. As you know public hearings
were held throughout the Kenai Peninsula and in Anchorage to gather local
comments and recommendations. The Board then advised the Commissioner of
Natural Resources that even before the final plan was adopted, regulations

should be adopted this summer to restrict outboard motor horsepower on the
river.

The Commissioner of Natural Resources then held public hearings on the
Kenai Peninsula and Anchorage on these regulations. After extensive

public involvement the Commissioner adopted the present horsepower
limitations.
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The public continues to be involved with this process, as the Kenai River
Advisory Board is still active in the development of the Kenai River
Special Management Area Plan. This plan will be subject to further public
hearings this summer. |If you feel that significant errors have resulted
from this public planning process, | would be very willing to work with
you in trying to find a solution.

With the limited time available before the end of the session and the
public hearing coverage that would be necessary on the Kenai Peninsula and
in Anchorage, | am concerned that our efforts could not be as extensive as
the planning process now in place. With limited time, 1 am concerned that
any efforts we could make could not duplicate the comprehensive attention
already given to this issue.

Because of the substantial number of bills on such major statewide issues
as subsistence, local hire, and natural resource development, scheduling
of those bills must be a priority. Since there is no legislation before
the Senate Resources Committee dealing with the Kenal River issue at the
present time and there will be a continuing opportunity for public
hearings on the local level, 1 do not feel justified in denying a hearing
to other legislation already before the committee. However, if you feel
that legislation is necessary regarding the Kenai River Special Management
Area, and sponsor such legislation, 1°m sure the Senate Resources
Committee would hold hearings expeditiously.



Alaska Slate legislature

JAN FAIRS
roicii Vv
CAPITOL ISI'U.DING
JL'NEAU ALASKA 99811

CO-CHAIRMAN
FINANCE COMMITTEE

907-465-3740

Senate
February 19, 1986
MEMORANDUM
TO Senator Sturgulewski, Chairman
pe
FROM

SUBJECT Hearing on Kenai RjiHpr Regulations
Y

I have received countless calls, letters, and POM"s from
constituents who are upset with DNR"s proposed regulations
to limit the size of outboard motors on the Kenail River.

Thus, 1 would appreciate your scheduling a public hearing

on this issue before the Resources Committee. Since most

of the complainants are from the Anchorage area, it may be
appropriate to schedule the meeting up there.

Thank you.

QUT OF SESSION

1024 WEST SIXTH AVENUE. SUITE 302 ANCHORAGE. ALASKA 99501 907-274-6611



The Senate Resources committee substitute which we will be
considering today, and its sectional, has been sent to all
teleconference sites which have telescan abilities. The
bill is being pouched to other sites and should be there
tomorrow. For those persons at sites without telescan
facilaties, you should have no problem following along on
the markup of the bill labled S.R.C. Work Draft 2/7/86 which

was distributed to all sites last week.

Before we start testimony, 1 would like to say a few words

about the committee substitute you have before you.

I feel it is vital we take a sensible approach to
subsistence that protects people truly dependent on fish and
game, protects the rights of all Alaskans to hunt and fish,

and ensures retention of state control of our resources.

Some people would like subsistence restored to its prior
status, while others want to ignore federal law and pretend

subsistence doesn"t exist. Neither view is realistic.

When the Supreme Court rendered the Madison Decision, it let
subsistence out of the box. Politically, it will never

again fit back into that same box.

To invite federal take over of our fish and game in over
eighty percent of Alaska, because we TfTail to act, makes no
sense. Some argue, correctly, that the federal government
doesn"t have the money or manpower to effectively manage our
fish and game. Unfortunately, that only guarantees thatjthe
feds will do a bad job, not that they won"t take over.

bill is fair, constitutional, enforceable, and complies
with ANILCA. It -wAensure our continued management of our

own resources. 1ll-freiscr'ifCcesaiitv—



United States Department ofthe Interior

om

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

April 18, 1985

Honorable Peter Goll

Chairman, House Special Committee
on Fisheries

Alaska State Legislature, Pouch V

Juneau, Alaska 99811

Dear Mr. Goll:

Thank you for your letter of April 1 regarding the State of
Alaska's subsistence program and the recent Madison decision. In
early 1982, the Department of the Interior certified that Alaska's
subsistence program was in compliance with Title VIII of the
Alaska Lands Act (ANILCA). This action followed extensive
consultation..between the State authorities and the Department. We
had advised the State that the program which was certified (and
the focus of the Madison case) was not the only approach that
would comply with Title VIII. Although the focus during recent
years has been on the urban and rural classifications, ANILCA
specifies that rural residency is not the only criterion to be
used in determining eligibility for the preference for nonwasteful
subsistence taking. Section 803 provides that eligibility for the
preference may be limited to those rural residents for whom
subsistence is customary and traditional.

Qur preliminary review of the Madison decision indicates that it
puts the State in a position of non-compliance. The decision
appears to require that, under Alaska law, the subsistence
preference be extended to urban residents--an extension barred by
Title VIIlI. We have written your Attorney General and asked for
his opinion on this preliminary assessment. We prefer not to make
a final ruling on the effect of a State of Alaska court decision
which focused solely on a State statute and,State implementing
regulations without the views of Alaska's chief legal officer.



If our final determination remains the same as our preliminary
assessment, we would afford the State an opportunity to correct
the program deficiencies. Since the apparent non-compliance is
the result of an unexpected court ruling rather than willful
action by the State's executive or legislative branches, we are
persuaded that Title VIII implicity requires us to provide the
State with a reasonable opportunity to take appropriate corrective
action. Efforts by the State to comply with the spirit if not the
letter of Title VIII would lend support to this approach.
Consequently, the Department has no immediate plans to undertake
activities to discharge its obligations under Sections 805 (a),
(b),’and (c) if it is~finally determined that the Madison decision
puts the State in non-compliance and there are indications that
the State will act to come into compliance. Please note, however,
that this course of action is not completely free of risk. It is
possible someone could pursue the judicial remedy specified in
Section 807 and argue that we must take immediate action under
Sections 805 (a), (b), and (c). Should a Federal court agree with
that assertion, the Department could be compelled to assume
subsistence management on public lands notwithstanding our
decision to afford the State an opportunity to come back into
compliance with Title VIII.

You posed a series of questions regarding how we would take action
pursuant to Section 805. Since we have not yet prepared plans for
assumption-of subsistence management, many of your questions
cannot be answered. Nonetheless, it is likely that some form of
NEPA compliance will be required. He could however, invoke the
emergency rulemaking authorities under the Administrative
Procedures Act to save additional time.

If Federal action is required, coordination with the State would ~
be extremely important since the one-third of Alaska that is
non-Federal land would remain subject to State fish and game
management. The resulting dual management scheme would cause many
problems and is one of the primary reasons why we are strongly
supportive of continued State management and hope that the State
will cure the apparent deficiencies created by the Madison
decision.

You also inquired about an arrangement, following Federal action,
under which the State would continue on-the-ground management of
fish and wildlife resources under the aegis of the Federal
Government. The legality of such an arrangement is currently



under review but your Department of Fish and Game might be barred
from complying with the statutorily-required Federal directions if
existing State law did not permit distinctions to he made between
customary and traditional rural subsistence users and other wusers
of fish and wildlife resources.

Your last question addressed the Department's ability to discharge
the management responsibilities it might have to assume under
Section 805. Presentlyive do not have such capabilities; however,
we shall take all required steps to acquire such capability if
necessary to fulfill our legal obligations’.

| trust that this is responsive to your concerns. Please do not
hesitate to contact me if | can be of further assistance.

Sincerely,

DEPUTY UNDER SECRETARY



Alaska State Legislature

House of

Official Business

Special Committee on

April 1, 1985

Mr. B ill Horn —
Deputy Undersecretary

Department of the Interior
Washington, D.C. 20240
Dear Mr. Horn:

A recent

Representatives

ruling by the Alaska Supreme Court

*
<« »
Juneau. Ai-aska 99811

Phone:
(907) 465-4924

Fisheries

striking down

regulations governing subsistence fishing in Cook Inlet has
resulted in the submission of Legislation modifying the
state's subsistence law. State compliance with the
provisions of ANILCA is an issue that concerns many lawmakers’
as the legislation is being dealt with in committee.
A-timely response by Department of the Interior'tE> the
following issues would help the Legislature in its
deliberations.
1) Has the Department of Interior reviewed the Madison
decision? If so, has it made a determination of whether
it would put the state in the position of non-compliance

with ANILCA?

2) What kinds of
non-compliance with ANILCA?

situations v/ould put

Alaska in

If the courts or federal government determines the state is

not in compliarce with ANILCA and the federal government

steps in to manage fish and wildlife on federal lands:

1) What kind of regulation promulgating process would the
Department of the Interior undertake for fish and game
management? Do you envision a NEPA-type process? | f

so, how long would it take from regulation proposal to
enactment?

2) How would the Department of the Interior coordinate its
fish and wildlife management on federal areas with state
management within state jurisdiction? Does Interior
envision problems with i dual management system?

3) Would Interior opt for a management approach where the
state continues to be the fish and wildlife manager with
federal approval?



4) Does Interior have the in-house expertise to adequately
handle the management responsibilities that it might be
delegated?

I respectfully request your prompt response to these
guestions as the subsistence Legislation is wunder
consideration in the House. Please contact me if you need
clarifications. Thank you for your consideration of my
informational request.

Representative Peter Goll
Chairman, House Special Committee on Fisheries



Rural Alaska Resources Association
P.O. BOX 3-3908

ANCHORAGE, ALASKA 99501 -3908

(907) 279-2511

September 4, 1985

Honorable Arliss Sturgulewski
Alaska State Senate

Alaska State Legislature
Pouch vV (MS3100)

Juneau, Alaska 99802

RE: Proposed Subsistence Amendments to Title XVI
Dear Senator Sturgulewski:

For the Rural Alaska Resources Association | recently presented
testimony to the Senate State Affairs Committee regarding pro-
posed amendments to Alaska Statutes Title XVI, Fish & Game,
concerning subsistence.

I have enclosed a copy of that statement plus an adendum to the
original statement. The latter addresses the need to also amend
the statute to authorize the state's system of regional fish and
game councils. Regional councils are already in place and function-
ing, but Alaska Statutes Title XVI is absent any mention of them,
while federal law (ANILCA, P.L. 96-487, Dec. 2, 1980) does, in fact
authorize regional councils. In summary, the State of Alaska is
not only not in conformance with federal law regarding subsistence
priority, but seems clearly also not fully consistent with federal
law in the matter of regional councils.

This is a relatively simple matttv to tend to now. Please let me
know if we can assist you in any .aanner to help achieve a satis-
factory resolution of the entire matter. To the extent that "
RARA" is a statewide rural subsistence umbrella organization |

feel that we can network information and provide helpful information
back to you.

Please contact me as noted below, or our RARA staff person, Vernita



Honorable Arliss Sturgulewski Page 2

Zilys at the letterhead address or telephone.

Thank you.

30CIATION
Jim Kowalsky, Chairman
c/o Tanana Chief's Conference, Inc.
Doyon Building
201 1st Avenue
Fairbanks, Alaska 99701
Phone: 452-8251 exf. 220

JK:de

September 4, 1985



February 20, 1986

Mr. Fon Wiilliams

Grand Camp President iivd

Alaska Native Brotherhood FEB 24 1986
318 West Willoughby Avenue

Juneau, AK 99801

Dear Mr. William s:

Thank you for your letter of February 3. You asked how the state
is preparing to respond if the federal government intervenes in
fish and game management after June 1 if it determines that
Alaska has failed to bring its subsistence lav/ into conformance
with Alaska National Interest Lands Conservation Act (ANILCA)
Title V III.

The questions you raise are very important ones. I am deeply
concerned that both fish and game resources and Alaskan users

w ill suffer if the basic authority to manage resident fish and
game is divided between the state and federal governments. W hile
we have not had further formal communication with the U.S.
Department of Interior about the approach it will take if the
state law is not amended, we understand that it is in the
preliminary stages of developing emergency plans. However, the
great number of uncertainties and the complexity of the legal and
political issues make it difficult for either the state or the

federal government to develop realistic contingencv plans.

One area of uncertainty, of course, is how the state and the
federal governments w ill deal with the Alaska Federation of

N atives' petition requesting that the Alaska Boards of Fisheries
and Game regulate hunting and fishing on the federal public lands
directly under ANILCA, applying the federal subsistence standards.
As you know, the joint boards deferred action on this petition to
give the Legislature time to take corrective action.

Another major unresolved question is where the federal govern-
ment's authority to protect subsistence uses applies. For
example, in the case of fish stocks or wildlife populations used
for subsistence on federal public lands which also migrate across
state lands, it is not clear whether federal regulations and
allocations take precedence over state regulations on state and
private lands. This question has major implications for Alaska's



Mr. Ron Williams -2- February 20, 3986

ability to regulate its sport, commercial, and subsistence
fisheries, as well as hunting for migratory wildlife such as
caribou.

Your letter mentions the possibility of the state contracting or
developing a cooperative agreement with the federal government to
carry out federal regulations. If the Department of the Interior
continues to find Alaska out of compliance with ANILCA, we will
certainly explore every possible avenue for avoiding disruption
of fish and game management. W hile we expect to continue to have
a good cooperative working relationship with federal agencies,
eventually the courts would probably play a significant part in
defining the federal role. However, there are some complex
issues that may be difficult to resolve even with good working
relationships between agencies.

Contracting, for example, could pose several problems. First,
depending on the services needed, it is possible that the federal
government would not legally be able to delegate certain types of
responsibilities to the state. Second, the state may not be able
to perform certain functions if they are not authorized by state
law, or if state and federal law conflict. Third, a major

question in this time of declining budgets for both the state and
federal agencies is whether the federal government would have
money available to reimburse the state for services, especially
since the effects of non-compliance would be statewide. For
example, Congress has never met even its current obligations
under ANILCA 8805 (e) to reimburse the state for half of the
expenses incurred in subsistence management.

These uncertainties continue to argue strongly for legislative

resolution this session. House B ill 288, which | introduced last
year, is still the most straightforward way to solve the problem.
However, | am confident that we can work with the Legislature to
get a workable b ill that will protect subsistence uses in rural
Alaska, is constitutional and enforceable, w ill allow the state
to retain fish and game management throughout Alaska, and will
provide fair hunting and fishing opportunities for all Alaskans.

Thank you for your continuing support and efforts.

Sincerely,

/s/ Bill Sheffield

B ill Sheffield
Governor

cc: Senator Mitch Abood
Representative Jack Fuller
Representative Peter Goll

Representative Adelheid Herrmann

bcc: Don W. Collinsworth
Qtl



2 July 1985

PO BOX 75067
Fairbanks, AK 99707
Ph: 907-479-3044

STATE of ALASKA

Ester C. Wunnicke - commissioner
Pouch 7-0-34

Anchorage, AK 99510

Ref: Amendments to Regulations
11 ACC 83.7CO0 ..o ..

Dear Commissioner,

Please accept this letter as "COMMENTS'"™ on the proposed
amendments to the Regulations.

The majority of the leases to be effected by these proposed
changes were leased in State Sale No. 31 on September 16,". 1980
by a group of individuals from Fairbanks, Alaska.

The terms set forth by the State were the best terms the State
has ever received. 20% Royalty and 30% NPSL as a ten year
lease with a five year work commitment.

In the year 1980 the state Department of Natural Resources
were so enchanted with the world oil crisis and what it ment
to Alaska that DNR predicted and published iIn their reports
that oil would reach $90.00 a barrel before the year 1990.
Under this scenario the lease terms were jJustified or maybe
leaned to favor the leaseholder. Today things have changed
dramatically with current predictions of oil prices dropping
to $20.00 or even $15.00 per barrel. Now with changing world
oil markets the terms of these leases are not realistic.

Today, in every form of world trade, marketing, industry,
union, employement and etc., it is common to renegotiate any
issue that has changed critically and adjust the benefits of
one or both sides of the issue.

I, as a citizer of Alaska feel the work commitments Tfor these
leases could be dropped completely without any loss of face
to the State of Alaska.

If the present lease holders can produce any of these leases
then Alaska will receive revenue under present terms. If the
lease holders cannot produce the leases will terminate but in
the.mean time DNR has received $3.00 per acre rentals.and
hopefully the world oil market will again favor Alaska by 1990.

IT a moratorium were placed on the work commitment for these
leases, | believe the Governor of Alaska, the State Legislation
and the people of Alaska would applaud you for this consideration

cc: Governor B. Sheffield
other parties



Post Office Box 2699
Fairbanks, AK 99707
June 24, 1985

State of Alaska

Department of Natural Resources
Office of The Cotanissioner
Pouch 7-034

Anchorage, Alaska 99510

Dear Commissioner Wunnicke:

With reference to Cliff Burglin®s letter of June 11, 1985 to you and
your letter of June 13, 1985 to him, | am wondering why the proposed
amendments weren®t dealt with when Senate Bill £232 w._s being discussed
prior to being passed and signed by Governor Sheffield on June 2, 1985
and what caused them to suddenly take on so much importance after the
bill was signed into law.

According to your time-schedule we would, at best, have only two months
and that can go fast with delays, etc. November 1st is the dead-line
and if the leases are not renewed or extended, a lot of people will have
lost a great deal of money. |If they are extended at the last minute, we
still have to line up rent renewal cash, and | personally would suffer a
tremendous hardship having had no income in almost 8 years.

I"m enclosing a copy of Brian Burglin®s rough-draft to show you how we
feel about the 100,000 bond for every lease. On a unit perhaps but not
every lease.

My proposal is that you grant the two-year extensions now as per Senate
Bill #232. That would give you two years to evaluate the amendments
without having to work under pressure of time, allowing you to cone up
with a solution to the problem that would be more equitable and agree—
able to ail parties concerned. It would also give us the assurance
needed to continue to help develop Alaskan Resources by Alaskans who
would otherwise not know who or what in the Alaskan government they
could trust or rely on in the future.

A nunber of people involved with the leases including the Burglins were
bom and raised up here, others have lived here most of their lives, and
I have lived here over 29 years so we are not "Johrmy-Coroe-Latelys"™ or

"fly-by-nighters".

Sinpprcilv vmrrc



State of Alaska

Department of Natural Resources
Pouch 7-005

Anchorage, Alaska 99510

Dear Commissioner Wunnicke:

I wish to comment on the proposed amendments to the regulations concerning
Senate Bill #232 which was recently signed into law by the Governor on June
2, 1985.

| strongly object to any bonding penalties on each and every lease to be con-
sidered for a work commitment waiver. It is impossible to acquire enough
knowledge before drilling initial exploratory wells to determine exactly what

type of work commitment for each lease will be required. To require bonding

or specific plans on adjacent, adjoining leases before analyzing information

from initial exploratory wells 1 feel would not be prudent or in the best interest
of ttie State of Alaska or the lessees. | do agree a plan to develop should be
put forth by the applicant to the Commissioner. These plans should give the
lessee the opportunity to unitize, form P.A.'s or form drilling blocks should an
initial exploration program prove successful. 1 feel this would lessen environmental
impact on the area and will also make development of adjacent and adjoining
leases more economically feasible. To force the drilling of every lease is not
only unsound financially out against all of the State's prior decisions environment-
ally. This plan should also extend to the lessees their right to terminate their
lease with the State of Alaska without penalty should tho information from initial
exploration indicate further dcvelrpment to be unreasonable and uneconomic.

| feel this would be in the best interest of the State of Alaska and lessees for

it would not promote needless [Jililling and development work on the expiration
areas.

Sincerely
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\I DILL SHEFFIELD, GOVERNOR
/ E ink

HEI*ABIT>1EIVT HE XATURAI, *ES<HJi EES POUCH 7-005

ANCHORAGE. AK 99510
June 13, 1935 OFFICE OF THE COMMISSIONER PHONE: (907) 276-2653

Mr. C liff Burglin
Land Consultant
P.O. Box 131
Fairbanks, AK 99707

Dear Mr. Burglin:

This is to acknowledge receipt cf ycur written request for two-year waivers of
the work commitments for thirty-seven of your North Slope oil and gas leases.
For the reasons which | v/ill explain below, it is premature co act nn your
reguest at this time.

As you are probably aware, the department just last week published draft
amendments to 11 AAC 83.700, the regulations which govern the administration

of work commitments. As a result of the passage of Senate Bill 232, |
anticipate that there will be numerous requests for work commitment waivers
before the end of this October, and that each of those requests will be based

upon unique factual circumstances.

Consequently, in the interest of assuring equitable review for all requests, |
feel that it is important that each lessee be provided a clear indication of

the standards under which the department will review each request. | believe
the most effective way of accomplishing this is through the expedited adoption
of these amendments to the regulations.

Public hearings on the proposed amendments are scheduled in Fairbanks and
Anchorage during the first week of July. Following those meetings, it is my

intent that the regulations be adopted as quickly as possible. | anticipate
that the Department of Law will complete its review and submit the regi lations
to the Lieutenant Governor by August 1, 1985. |If this schedule can be

maintained, the regulations should become effective September 1.

It would then be timely to consider your request for waivers in early
September following the adoption of the amendments. At that time you can
submit written waiver requests which provide the information specified by the
regulations, as they are ultimately adopted.

In case you failed to receive a copy of the proposed amendments, | have
attached a copy for your review. If you have any additional questions, please
feel free to call.

Sincerely,

Esther C. Wunnicke s h pL ,4> w c

Commissioner
Attachment as stated

cc: Kay Brown
Mark Worcester



C. Burglin

Land Consultant

P.O. Box 131
Fairbanks. Alaska 99707

(907)452-5149

Juno 11, 1985

Commissioner Wunnicko
Pouch 7-034
Anchorage, Alaska 99510

Dear Commissioner Wunnicko:

SB 232 clearly gives you the power to v/aivc onerous work commitments
on 10 year leases for Sales 30 and 31. Without this bill you have already
waived work commitments for Amoco, Amerada Hess and others. This

bill does not give you the power or permission to write regulations or
law. If it did, there would be no need for the legislature.

I am enclosing a copy of your proposed regulations concerning this bill to
all of the legislators. As far as | am concerned your intent is very clear

You intend to stall through bureaucratic implementation the clear intentio
of the legislature and legislation.

If the legislators allow ycu or anyone else to get by with these tactics,
they should resign because obviously there is no need for them.

Sincerely,

C. Burglin

CB/mbg
enclosures

copies- all interested parties



/| DLLWERHFID, GOVERNCR

/ POUCH 7005

UKft'AfIBTMK.YT <5D- N.VTIIJIMAO. H&OiSOUKCIKS

ANCHORAGE. AK 535W
f

OFFICE OF THE COMMISSIONEf? * PHONE. (507)270-2653

June 6, 1985

Dear Alaskans:

The Alaska Department of Natural Resources, Division of Oil and Gas, is
proposing to amend the regulations governing work commitments of State o il and
gas leases (Title 11, Chapter 83, Article 7 of the Alaska Administrative
Code). This change in the regulations is being made to implement Senate D ill
No. 232, which was passed by the legislature cn Kay 12, 1985, and signed into
law by the Governor on June 2, 1985.

Ine effect of Senate B ill No. 232 is to permit the Commissioner of the
Department of Natural Resources to waive work commitments attached to o il and
gas leases for a period of up to two years under certain circumstances. The
amendments to the regulations being considered w ill set out the criteria the
Commissioner w ill use in determining whether such a waiver cf work commitment
is justified, the terms under which such a work commitment waiver w ill be

granted, and the procedure for application for waiver of a work commitment.

A copy of the proposed amendment to the regulations is attached. Language
proposed to be added to the existing regulations is underlined. Ellipses in
the form of three hyphens (- - -) indicate that intervening unchanged

subsections of the regulations have been omitted.

You are invited to comment on the proposed amendmentsto the regulations.
Cc ments must be in writing and must bo received by the Division of Oil and
Gas by July 12, 1985 to bo considered. All written comments should be
addressed to the Alaska Department of Natural Resources, Division of Oil and
Gas, Pouch 7-039, Anchorage, AK 99510, Attn: Catherine Fcrtney. Additional
copies of the proposed regulations may bo obtained from the same address. « "
The Division of Oil and Gas w ill also hold public hearings on these regulation

changes on the following dates:

ANCHORAGE FAIRBANKS
Date: July 2, 1985 Date: July 1, 1985
Time: 10:00 A.K. Timo: 1:30 P.M.
Place: Conference Room Place: Conference Room
Mountain View Library North Star Borough Library
120 S. Bragaw Street 1215 Cowles Street

accrely,

dcr C. Wunnicke, Commissioner
:ka Department of Natural Resources



Register , 1985 DEPARTMENT OF NAT RESOURCES 11 AAC &3

0
CHAPTER 83. OIL AND GAS LEASING.
Article
7. Work Commitment (11 AAC 83.700 — 11 AAC 83.705)
ARTICLE 7. WORK COMMITMENT.
Section

700. Work commitment
705. Work commitment modification

11 AAC 83.700 is amended to read os follows:
/
11 AAC 83.700. WORK COMMITMENT. (a) If a work commitment is a condition
of the lease, the work commitment will be specified in terms to be announced

by the commissioner of the Department of Natural Resources (commissioner) in

the notice of sale for the original term of the lease. The stipulated
commitment will state the minimum annual requirement for exploration and
development commitment on a specific lease. The Ilessee shall file annual

reports with the commissioner substantiating adherence to the work commitment

terms.

(b) The commissioner will, at his discretion, alter or abrogate the terms

of the work commitment if

(1) the Ilessee presents evidence that the lease will be unproductive

and/or uneconomic under the terms of the work commitment;

(2) the lessee presents evidence that the existing term3 of tho work
commitment cannot be performed by reason of war, riots, nct3 of God, unusually
severe weather, or any other cause beyond the lessee’s reasonable ability to
foresee or control (including delays caused by judicial decisions or lack of

them), whether similar to those enumerated or not;



(3)O the lessee becomes party to a un greement; or

(4) the lessee relinquishes the lease.

(c) The commissioner may waive for up to two years any work commitment
imposed on a lease under subsection (a) of this section if tha commissioner
makes a written finding either that conditions preventing fulfillment of the
work commitment were beyond the lessee's reasonable ability to foresee or
control, or that the lessee has demonstrated through pood faith efforts the
intent and ability to fulfill tho terms of the work commitment during the term
of the waiver. The commissioner will consider the following factors when

determining whether a lessee has demonstrated the intent and ability to

fulfill the terras of a work commitment during the term of any waiver that may
be granted
(1) whether the lessee has undertaken appropriate actions to fu lfill the

work commitment, including the acquisition of necessary permits, materials,

and financing required to meet the work coraraitrrent;

(2) reasons why the lessee did not meet the terms of the work commitment

during its initial term;

(3) the lessee’s specific plans and actions taken to meet the work

commitment during the term of tine waiver: and

(4) the fulfillment or luck of fulfillment of other work commitments or

similar obligations by the lessee within tb- state.

(d) As a condition of waiver of any term of a minimum work commitment under
subsection (c) of this section the commissioner will require the Ilessee to
post a performance bond of $100,000 to ensure the fulfillment of the work
commitment during the period of waiver. The bond will be returned to the

lessee if the work commitment is fulfilled by the end of the waiver period.



and will be forfeited automatically to the state if the work commitment is not
m
fulfilled by the end of the waiver period. A separate bond will be required

for each lease for which a waiver of a work commitment is granted.

(e) If a lessee fails to meet any tern of a wotk commitment by its
date, including anv additional period granted by extension, alteration, or
waiver, the lease will automatically terminate. In addition, any penalty

provisions established by the commissioner in the work commitment stipulation,
or as a condition to any extension, alteration, or waiver, will take effect
immediately if the work commitment is not completed by its due date, including

period of extension and waiver. [FAILURE TO COMPLY WITH THE MINIMUM ANNUAL
WORK COMMITMENT CONSTITUTES GROUNDS FOR FORFEITURE OF THE LEASE.] (E ff.
11/9/79, Register 72; am /] Register )

Authority: AS 38.05.020
AS 38.05.180

11 AAC 83.705 is amended to read as follows:

11 AAC.83.705. WORK COMMITMENT MODIFICATION. (a) Application for
modification under AS 38.05.180(h) must comply with 11 AAC 88.105 and must

(1) state all the facts that may entitle the applicant to

modification;

(2) state location and status of all past and present activities on

the lease;

(3) contain a detailed report of all activity on the lease preceding
the filing of the application and include an accounting for all expenses and

costs of operating the leaser



0 (4) be d not later t 30 days before tho existing deadline for

the fulfillment of the term of the w vie commitment;

(5) address all pertinent factors listed in 11 AAC 83.700(b) or 11
AAC 83.700(c), as appropriate; and

(6) in connection with applications for waivers under

11 AAC 83.700(c), affirm the Ilessee's readiness and ability to post a
performance bond.- (Eff. 11/9/79, Register 72; am /] Register )

Authority: AS 38.05.020
AS 38.05.180

2366A



C. Burgiin

Land Consultant

P.O. Box 131
inks, Alaska 99707
(.907)452-5149

June 3, 1985

Esther Wunnicke

Commissioner of Natural REsources
Pouch 7-034

Anchorage, Alaska 99510

Re: Extension of Oil and Gas Leases

Dear Commissioner Wurmicke:

Under the terms of Senate Bill No. 232, we sre formally requesting
a waiving of the work commitment for two >~urs on the following
leases, as of November 1, 1985:

ADL#;s: 318612, 313613, 318618, 318620, 318621, 318623, 318624,
318626, 318631, 318632, 318635, 318639, 318651, 318652,
318653, 318654, 318655, 318659 318660, 318661, 318662,
318663, 318664, 318665, 318666, 318667, 318668, 318669,
318670, 318671, 318674, 318677, 318678, 3186S0, 318681,
318682, 318658

We justify this request on the basis of an extensive drilling program
for these leases plus extensive work and evaluation already done plus unit
applications that have been applied for and are under discussion with rrour

office at this time.

We see no reason for the leases nop to be extended-within the next ten
days. Please let us know, in writing, by June 15, whether or rot this”.
extension will be granted.

Sincerely yours,

CB/mbg



> w N

10
11
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13
19
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22
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Offered: 5/11/85
Referred: Rules

Original sponsor: Rules/Governor

IN THE SENATE BY THE RULES COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 232 (Rules) am H
IN THE LEGISLATURE CF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to minimum work commitments in oil

and gns leases; and providing for an effective dace."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.180(h) is amended to read:

(h) The commissioner may include terms in any oil and gas lease
imposing a minimum work commitment on the lessee. These terms shall
be made public before the sale, and may include appropriate penalty
provisions to take effect in the event the lessee does not fulfill the
minimum work commitment. If [SHOULD] it is [OE] demonstrated that a
lease has been proven unproductive by actions of adjacent lease hold-
ers, the commissioner may set aside a work commitment. The commis-
sioner may waive for a period not to exceed one two-year period any
term of a minimum work commitment if the commissioner makes a written
finding either that conditions preventing drilling or exploration were
beyond the lessee™s reasonable ability to forsee or concrol or that
the lessee has demonstrated through good faith efforts an intent and
ability to drill or develop the lease during the te:.m of the waiver.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(c).-

-1- HCS CSSB 232(RIs) am H






BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AND GA ME BOX 3-2000
JUNEAU ALASKA 99802

OMIONGBOS / o GRAHD

August 27, 1986

Dear Reviewer:

Enclosed is 1i1nformation describing the subsistence law
adopted by the 1986 Legislature and how the Boards of
Fisheries and Game will implement 1It. At therr joint
meeting iIn Anchorage November 23-26, the boards will
determine what communities or areas iIn the state have
economies In which non-commercial customary and traditional
use of fish and wildlife for personal or family consumption
iIs a principal characteristic. These areas will be
considered "rural areas" for purposes of the subsistence
law. The Legislature clarified that subsistence uses occur
only i1n rural areas.

Written public comments on rural designations and oral
testimony will be taken at the board meeting. The boards
need a wide variety of information about fish and wildlife
use and i1ts role In the economies of Alaskan communities in
order to make these decisions. They will be using
information from the Alaska Department of Fish and Game and
other agencies, but they also need to hear from fish and
game advisory committees, regional advisory councils, and
other members of the public about the significance of fish
and wildlife to their local economies.

ITf you wish to have your written comments 1included and
indexed In the board"s working books, they must be delivered
to the Alaska Department of Fish and Game, Division of
Boards, P. 0. Box 3-2000, Juneau, AK 99802 before
November 17, 1986. Further sources of i1nformation about the
board process are listed at the end of the enclosed report.

Sincerely,

Don Collinsworth
Commissioner

Enclosure



ALASKA®S NEW SUBSISTENCE LAW--
WHAT DOES IT MEAN AND HOW DOES IT WORK?

Alaska Department of Fish and Game
August 27, 1786

In May 1986, the Alaska Legislature adopted several major
changes to the state"s subsistence law. These changes
ensured that the state retained management of fish and game
on all lands 1in Alaska. In June 1986, the Board of Game
held an emergency meeting and eliminated the controversial
Tier 1l hunting regulations. The emergency meeting provided
some experience iIn implementing the new law.

Beginning with the next meeting of the Joint Board 1iIn
November, both the Board of Fisheries and the Board of Game
will begin to implement routinely the requirements of the
new subsistence law, which are similar, but not identical
to, the boards® approach before the Madison decision by the
Alaska Supreme Court iIn 1985.

This report describes the subsistence law and how 1t works.
It 1s iIntended to give the public, i1ncluding fish and game
advisory committee members, the iInformation they need to
participate in the board process.

WHAT DOES THE NEW SUBSISTENCE LAW REQUIRE?

The changes made 1in 1986 clarified what the Legislature
intended the subsistence law to do. They confirmed that the
Boards of Fisheries and Game should identify subsistence
uses as customary and traditional uses of fish and game by
people 1living iIn rural communities and areas. They also
confirmed that hunting and Tfishing regulations should
provide for subsistence uses. And they confirmed that
subsistence has a preference over other uses when there is a
resource shortage.

Under the new law, for a use of fish and game to be a
subsistence use, the boards must make two findings:

D that the area or community where the use occurs Iis
“"rural,” that 1is, noncommercial, customary and
traditional use of fish and game for personal and
family consumption is a principal characteristic
of i1ts economy; and

2) that the wuse by an area or community of the
particular game population or fish stock 1is
customary and traditional, as determined under the
eight criteria in 5 AAC 99.010 (Enclosure 1).



IT those two conditions are met, the residerts of that area
or community are eligible for subsistence fishing or hunting
for that specific Tfish stock or game population, 1If the
resource can sustain a harvest.

The Legislature also clarified that subsistence hunting and
fishing are subject to reasonable regulations, and that
these will be separate from other hunting and TfTishing
regulations. Subsistence Tfishing has long occurred under
separate subsistence regulations, but subsistence hunting
has not. Subsistence regulations will spell out which game
populations and fish stocks are used for subsistenceand who
may harvest each population and stock for subsistenceuses.

The 1dentification of subsistence uses will be made on a
community or area basis rather than for individual people.
It will not be based on an iIndividual®s 1income, but rather
on the role that use of fish and wildlife plays iIn the
economy of communities and areas iIn the state.

To guide the boards 1In their decisions, the Legislature
adopted a letter of iIntent. The letter speciftically
mentions eight criteria for identifying customary and
traditional wuses of fish and game resources, criteria
similar to those previously adopted by the board which were

subsequently overturned iIn the Madison case. The
legislative record makes i1t clear that the criteria are
consistent with the Legislature®s intent. These eight
criteria appear in regulation 5 AAC 99.010.

The Legislature also clarified in statute that
non-subsistence uses (sport, commercial, and personal use)
of fish are to be fairly and reasonably provided for. In

addition to the protections for subsistence, the statute
gives Alaska residents a preference over non-residents iIn
the hunting of moose, caribou, elk, and deer. It also
creates a new category, personal use fishing, to provide
opportunities for vresidents who do not qualify for
subsistence fTishing to take Tfish by net for their ownuse.

HOW WILL THE THE NEW LAW WORK?

The Boards of Fisheries and Game are responsible for
implementing the law. They will adopt hunting and Tfishing
regulations which conform to the new law and are consistent
with the requirements of pubTic participation, the
constitutional mandate to provide for sustained yield, and
the available information on subsistence uses.

Alaskans who live iIn rural areas where customary and
traditional uses of fish stocks and game populations have
been 1identified by the boards may hunt and fish for those
populations and stocks under subsistence regulations. Other



Alaskans will hunt and fish under non-subsistence
regulations— In many cases the same general hunting and
sport and personal wuse TfTishing regulations that existed
before the Madison decision.

To implement the new law, the Board of Fisheries and the
Board of Game will be conducting a systematic review of all
areas, Tish stocks, and game populations in the state. The
review iInvolves these specific steps:

@ In November, the two boards will meet jointly to
decide which areas or communities are rural. The law
says that a "rural area”™ 1is a place where the
"noncommercial, customary and traditional use of fish
or game for personal or family consumption 1is a
principal characteristic of the economy...."™ To make
a decision on a particular area, the board will take
into account many aspects ofits economy.

To i1dentify rural areas, theboards need to knowwhat
role fish and game play in the economy of those areas.
They will examine such things as communities®™ income,
employment, businesses, population growth, population

characteristics, settlementpatterns, distance from
urban areas and boundaries, and levels of use of fish
and game.

No single indicator or formula determines whether a
community or area qualifies as rural. For example,
the boards cannot consider income alone. Nor can they
consider per capita harvests alc.ie. Many factors have
to be weighed together. The boards need to consider
the whole pattern of how personal and fTamily use of
fish and wildlife fits iInto the economy of each area
or community. This information will come from the
Department of Fish and Game, other agencies, the
public, and advisory committee members.

The Joint Boards will deal with three types of
communities and areas: those that clearly satisfy the
standards for rural, those that clearly do not, and
those that seem to be near the dividing line between
rural and non-rural. The third type will probably get
the most attention at the November meeting.

Remote parts of the state with isolated, small
communities, few jobs, and heavy reliance on fish and
game are most Ulikely to be readily identified as
rural. People living there will fish and hunt under
subsistence regulations for resources that have
customarily and traditionally been used iIn that area.
When game populations that rural people customarily
and traditionally wuse are 1In short supply, and



subsistence uses must be cut back, these uses will be
given preference over non-subsistence uses.

Because the Alaska Legislature iIntended the changes in
the state statute to be consistent with federal law,
the boards can use federal Ilegislative iIntent in
’nterpreting what 1s meant by rural. The 1979
legislative history of the Alaska National Interest
Lands Conservation Act (ANILCA) described Anchorage,
Fairbanks, Juneau, and Ketchikan as urban. Residents
of those areas will Tfish and hunt under sport and
personal use fishing regulations, and general hunting
regulations. They will be able to hunt under these
regulations iIn rural areas.

The boards will probably devote more time to decide
whether moderately sized or more recently settled
communities are rural or non-rural. People 1In these
places have been able to fish, iIn many cases, under
subsistence regulations, while hunting under general
regulations.

ANILCA legislative history also described certain
communities (Bethel, Nome, Kotzebue, Dillingham, and
Barrow) as rural. At i1ts emergency meeting In summer
1986, the Board of Game determined that Bethel and
Kotzebue are vrural, but did not have occasion to
examine Nome, Dillingham, or Barrow.

These examples will help guide the boards in
determining which communities are rural. In reaching
their conclusions the boards have to be reasonable.
They must do the best they can with the available
information to decide 1f personal use of fish and game
is a principal component of the economy of each area
or community they examine.

(@ Each board, during their normal separate meetings,
will determine whether specific fTish stocks and game
populations can sustain a harvest. The Division of
Game and the fisheries divisions will provide
biological information to aid in these decisions.

@ |If a harvest can be allowed, the boards must
determine whether the specific Ffish stock or game
population had customarily and traditionally been used
by the residents of specific areas or communities for
"food, shelter, clothing . . ."or the other purposes
listed in the law. The boards will use iInformation
from the department and the public iIn making this

determination. The Division of Subsistence provides
information on the characteristics of local resource
use throughout the state. The Divisions of Game,

Commercial Fisheries, and Sport Fish also provide



information about levels, seasons, and methods of
harvest. The  public, fish and game advisory
committees, and vregional advisory councils will
provide testimony on their uses. The board examines
these data against the eight criteria In 5 AAC 99.010
to determine if there are customary and traditional
uses.

(4 Each board must then authorize subsistence fTishing
or subsistence hunting on these specific fish stocks
and game populations by the residents of specific
rural areas or communities which have customary and
traditional uses of those resources.

o If there 1i1s a harvestable surplus after
subsistence uses are provided for, the Board of
Fisheries may adopt commercial, personal use, or sport
fishing regulations, and the Board of Game may adopt
general hunting regulations. In many cases, these
additional regulations already exist. The boards must
provide for fTair and reasonable opportunities for
non-subsistence uses, taking iInto account factors set
out in the law, and must give Alaska residents a
preference over non-residents iIn harvesting moose,
caribou, elk, and deer.

Obviously, this 1is a great deal of work for the boards.
There 1s no simple formula, but the law and the eight
criteria provide extensive guidelines for decisions.

Because some important hunting seasons ..ould have opened
before the next regularly scheduled meeting, the Board of
Game held an emergency session to deal with these critical
hunts. Here are some examples of how the process worked
during that board meeting:

The board decided that Delta bison could be harvested. But
the board concluded that bison, a recently introduced
species, were not the subject of customary and traditional
uses. Therefore they wil.. not be harvested under
subsistence regulations. Alaskans will hunt bison under
general hunting regulations; and because of the high demand,
opportunity will be based on a drawing permit system.

In another case, the board found that moose in the Yakutat
area could be bharvested; were used for customary and
traditional subsistence purposes by the residents of
Yakutat; and that Yakutat is rural. Therefore, Yakutat area
moose will be harvested under subsistence regulations by
residents of Yakutat. The board also determined that there
were enough moose to provide Tfor both subsistence and
non-subsistence hunting. Thus, Yakutat area moose will be
available to all Alaskans under general hunting regulations.



In this case subsistence and general regulations are
identical.

Under the subsistence law, subsistence hunting and TfTishing
are subject to seasons, bag Zimits and other conservation
and management measures, Jjust as are all hunting and
fishing. Subsistence uses will be provided for, and given a
preference when necessary through separate seasons, bag

limits, limits on methods of access, etc. In a few extreme
cases, such as very low moose populations in the Minto
Flats, only local residents will be allowed to hunt. In
most cases, however, all Alaskans will have the opportunity
to -"ticipate In general, drawing permit, registration, or
@t... nts.

PUBLIC INVOLVEMENT

Like all board decisions, board deliberations on rural
areas, customary and traditional uses, and the regulations
governing subsistence Tfishing and subsistence hunting are
open to public comment, and to modification. The public and
advisory committee members may recommend that certain
communities or areas be found to be rural or non-rural, or
that certain fish stocks or animal populations be identified
as being subject to customary or traditional uses, and may
provide information supporting the proposed result. The
most useful iInformation on whether an area 1is rural or not
iIs that concerning the role of noncommercial use of fish and
game iIn the area®"s economy. The eight criteria identify
the factors and types of information that the boards use to
determine whether a game population or fish stock iIs subject
to customary and traditional uses.

At their November meeting, the boards will hear testimony on
rural areas, including those areas examined iIn June by the
Board of Game. Additionally, at the next regular board
meetings, advisory committees and the public will have
opportunities to comment on subsistence hunting and Tfishing
regulations, and whether they correctly 1identify and
adequately provide for subsistence uses. The process of
fine-tuning the regulations will then become part of the
boards®™ normal regulatory cycles.

FOR MORE INFORMATION

IT you have questions about the upcoming Board of Fisneries
and Game meetings, please contact any of the following:

Arctic Region

Victor Karmun P. 0. Box 686
Division of Boards Kotzebue, AK 99752 443-3420



Interior Region

Mitch Demientieff
Division of Boards

Western Region

Clara Kelly
Division of Boards

Southwest Region

Dorothy Wilson
Division of Boards

Southcenr.ral Region

Karen Brandt
Division of Boards

1300 College Road
Fairbanks, AK 99701

P. 0. Box 90
Bethel, AK 99559

P. 0. Box 199
Dillingham, AK 99576

333 Raspberry Road
Anchorage, AK 99518

Southeast Region and Statewide

Beth Stewart, Director

Division of Boards

Box 3-2000
Juneau, AK 99802

Steven Behnke, Director Box 3-2000

Division of
Subsistence

Juneau, AK 99802

479-6211

543-3107

842-5925

267-2353

465-4110

465-4147



THE EIGHT CRITERIA

Before Madison, the Boards of Fisheries and Game developed eight
criteril in 5 AAC 99.010 which were used to identify customary
and traditional uses by rural Alaska residents. The Department
of Interior had certified that the eight criteria identified
subsistence uses in a way which complies with ANILCA. The state
subsistence law as recently amended again authorizes theilr use.

(1) a long-term consistent pattern of use, excluding iInter-
ruption by circumstances beyond the user®s control such as regu-
latory prohibitions;

(@ a use pattern recurring iIn specific seasons of each
year;

(@) a use pattern consisting of methods and means of har-
vest which are characterized by efficiency and economy of effort
and cost, and conditioned by local circumstances;

(49 the consistent harvest and use of fish or game which is
near, or reasonably accessible from, the user®"s residence;

(B) the means of handling, preparing, preserving, and stor-
ing fish or game which has been traditionally used by past gener-
ations, but not excluding recent technological advances where
appropriate;

(6) a use pattern which includes the handing down of knowl-
edge of fTishing or hunting skills, values and Loife- from genera-
tion to generation;

(/) a use pattern in which the hunting or fishing effort or
the products of that effort are distributed or shared among
others within a definable community of persons, including custom-
ary trade, barter, sharing and gift-giving; customary trade may
include limited changes for cash, but does not include signifi-
cant commercial enterprises; a community may include specific
villages or towns, with a historical preponderance of subsistence
users, and encompasses individuals, fTamilies, or groups who 1iIn
fact meet the criteria described in this subsection; and

(8 a use pattern which includes reliance for subsistence
purposes upon a wide diversity of the fish and game resources of
an area, and in which that pattern of subsistence uses provides
substantial economic, cultural, social, and nutritional elements
of the subsistence user®s life.
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GOVERNOR OR ALASKA

8800 Glacier Hwy. , Suite 250
JUNEAU, AK. 99801

March 5, 1986

Senate Resources Committee

State of Alaska

Senator Arliss Sturgulewski, Chairman
Pouch U

Juneau, Ak . 99811

Dear Senators:

It is my understanding that your review of Senate CS for HB 288
(subsistence) is coming to an end and there may not be any
further public testimony on this piece of legislation in your
committee. Unfortunately , 1 was unaware of your one
teleconference on the bill and thus was not able to testify. |
do believe, however, that there are a few points that have not
been stressed adequately and since it appears that 1 will not be
able to present them personally, 1 am putting them 1iIn writing.

First, 1 want to stress that all Alaskans are praying that a fair
and workable law will be forthcoming which will lay the
subsistence controversy to rest, once and for all. We are also
appreciative of the complexity of the problem and the seriousness
of the 1issue as, 1In one way or the other, it affects the daily
lives of most Alaskans.

I would like to compliment the State Affairs and Resource
Committees attempts to improve on the simplistic legislation
introduced by the Governor and narrowly passed by the House
during the last session. There are definite improvements in the

leg isiat ion.

The provisions which provide the authority to regulate
subsistence taking, give the Boards authority to identify
subsistence stocks, authorize issuance of subsistence permits,
provide that subsistence users be given a reasonable opportunity
to harvest and allow no subsistence defense for fish and wildlife
harvested outside the regulations are all important and crucial
additions to the original bills.

The major stumbling blocks of the su stence law debates are,
however, still left unattended. The ~_.mmitte chose to eliminate



a critical section of an early draft which allowed the Boards to
apportion subsistence use among species, stocks and populations
that are similar and reasonably available. The committee also
chose to insert the word "rural' 1iInto the state law without
providing a definition which would possibly narrow a subsistence
priority down to the "true subsistence users"™ which most Alaskans
would agree deserve some preferential treatment.

The committee has also chosen to ignore the overwhelming
testimony of most Alaskans that any preferential allocation of
our common property resources for subsistence should be based on
need rather than residency. Alaskans have also strongly endorsed
a revision of the existing policy to base subsistence on
individual or family need rather than on a community basis where
"need” 1is totally ignored.

We all fully realize that you are under pressure from the Federal
government and subsistence advocates to adopt a state law
precisely in line with their narrow interpretations of the
existing Federal law. Unfortunately, most Alaskans are not going
to endorse a law which descriminates based on where a person
lives in Alaska.

One of the most volatile issues has been concerned witf
identifying "who" 1is a subsistence user. In your legi ! ition, by
complying with the Federal Ulaw and inserting the word —> -al , the
only residents that are really eliminated from the pric ity use
are those that live in Anchoraoe. Fairbanks. Juneau an.

Ke tch ikan. | fully realize that you have provided direction,
through the letter of intent, for the Boards of Fisheries and
Game to further delineate '"subsistence uses" and "rural areas".
In my opinion, by passing the buck to the regulatory boards, the
legislature 1is neglecting its responsibilities. It is obvious
that if each legislator is forced to define which area is or is
not a subsistence area and thus which constituents are
subsistence users, that i1t is going to be extremely difficult to
draft legislation which will pass both houses.

I maintain that the boards are even less prepared to deal with
the construction of socially descriminatory laws than is the
legislature and further more it is not the function of an
allocation board. It is clearly the function of the legislature
to develop clear guidelines by which the boards would follow in
implementing the laws. Most importantly, every Alaskan would be
able to judge and comment personally on the legislation. It is
critical that everyone be able to determine whether he or she is
“in" or “out" directly from the proposed legislation.

I believe it is hypocritical for the legislature to consistently
criticize the administrative agencies for developing broad
regulatory authority and then pass a piece of legislation as
poorly constucted as this legislationwith almost unlimited
regulatory options. It is clear thatbecause the legislature
cannot deal with the politics of thisissue, they are pulling the
pin and throwing the hand grenade to the Boards in hope that they



will develop the political guts to do what the legislature is
apparently unable to do.

I personally feel you should craft a subsistence law which is
acceptable to most Alaskans based on some criteria of need and
lack of alternative resources and let the courts settle whether
or not it is iIn compliance with the Federal law. ~I also strongly
urge you to face up to your public responsibilities if you decide
to descriminate against urban residents by giving a priority to
rural residents by precisely defining what 1is rural. The public
deserves that much consideration on this volatile 1issue.

I would like to point out in closing that despite recent
testimony to the contrary, Alaskans voted in 1982 to retain the
exisiting State law which clearly does not descriminate against
urban users. For some reason, subsistence advocates have twisted
the 1982 vote as an endorsement of the privilege for only rural
res iden ts.

It is also important to express my concern for your lack of
consideration for public 1input into the constantly changing
legislation. One poorly advertised teleconference can hardly be

considered public participation.

Thank you for considering my comments.



RIC DAVIDGE
Assistant o the Director [ ]
US FISH AND W1LDUFE SERVICE
[907] 786-3435
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May 22, 1986

Senator Arliss Sturgulewski
2957 Sheldon Jackson
Anchorage, AK 99508

Dear Senator Sturgulewski:

The Cordova Chamber of Commerce wishes
thanks for your efforts toward passage

subsistence b ill. In the Cordova area, past fish and game
management policies have provided for both adequate access
to the resources and protection from overharvest. As we
understand it, the bill just passed by the Jlegislature
will allow state management to be implemented as it had
been prior to the Madison court decision.

Again, thank you for your sincere interest and work on
this important issue.

Sincerely,

to extend

its

of a reasonable

dLu

Connie Taylor *

Pres ident
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March 10, 1986

Ron Somerville

¢c/o Somerville for Governor
8800 Glacier Highway, Suite 250
Juneau, Alaska 99801

Dear Ron,

Thank you for your letter which | received Friday. As you are
aware, though we have agreed on some aspects of the
subsistence issue and disagreed on others, | have always

valued your opinions.

| share your opinion that we all deeply desire a fair and

workable subsistence law that w ill lay the subsistence issue
to rest once and for all. The Senate State Affairs and
Resources Committees have worked long and hard to make such a
bill a reality. | appreciated your compliments on the

improvements to the bill.

As you mention, the subsist*Wg~b'iM~ow”~has a number; of
important provisions that were lacking-.last; year. Among these
are:

a requirement that the-boards”~identify subsistence 'Stocks
anag”op . ul?aMonsabysBarrea;

an excluslonfrom' subsistence harvest of~stocks- and
populations”™'which the boards do no.tMidentify™as- subject- to
subsistence uses. Examples;;, would-probably be bison,v*blky and
mountain goats, most.populations of Dali-sheep and some

ks anddarowfk*beaE»populations;

a requirement that subsistence users be given a reasonahble
opportunity to harvest;

a provision that allv'takimgs of fish and game are subj'ect
fov® ~ash”aBB® ~BSqucyFateiRMar of seasons, bag lim its, and methods
and means, including& RKphibitions on wanton'waste;

a prohibition: against the usewotfinthe subsistence.:defense in
violations of fish and game laws.

| believe we agree that all of these are important
improvements to last year's bill. Unfortunately we seem to



disagree on the major principle of whether or not the
legislature should pass a b ill that complies with federal law.
| believe jpBUWGQIHWP a tMAVit"NfteiviwcKB™> that QQmp”~ana&flHfIftjiEgi
he a meaningless .-.charade and a deception of the publ-i0Ofc. bgastlam-
of compliance w ill cause a federal takeover of management of
oTfr fish and game on all public lands on June 1, 1986.
Management of our own resources was one>of the driving forces
dai our hecoming-a state, and | am not going to be part of
giving away that principle.

There may be many who would like to characterize the danger of
federal takeover on June 1st as an empty threat or as federal
bullying. Unfortunately, neither is true. The .-Department-, of
Interior certainly wishes to avoid takeover and has neither
the money nor,-manpower terdo a decent-‘job of management of our
fish and "game. Assistant Secretary Horn emphasized that
point, but he also made it plain that this is an issue on
which the department- dbws not have discretion.

oIf the depS”men'iEi'ttief~-bpiignore the federal -law, | believe
we would immediately see the issue in court under Section 807,
the Judicial Enforcement section of ANILCA. We would then -be

.faced not only with a federal takeover of fish and game
management, but wifelf the very real risk of a federal judge
deciding that he is going to personally supervise that
management. Before anyone dismisses that risk, | would
suggest that he or she -look very carefully at what happened in
Washington 'State with Judge Boldt.

| realize, that there are persons, including some in the
legislature, so strongly opposed to subsistence that they
would welcome such a scenario, believing the results.would be
so onerous that out of the resulting political chaos a«S&aong
movement would develop to.change the federal law- THSt
approach is playing.Russian roulette”™ ,with our resources. The
State Affairs and Resources committees have worked very hard
with people on all sides of the issue to hammer out a
subsistence bill that will work for all of us, rather than
yielding to easy rhetoric based on how we wish things were.

| should point out that there are ongoing private court suits
challenging the constitutionality of the federal subsistence

law. Enactment of legislation w ill have no effect on the
outcome of those suits. Such legal battles can take years,
however, with very uncertain results. The same can be said

for attempts to change the federal law. We need a fair and
equitable law now, one that retains our own control of our
resources, and is enforceahle and constitutional. The Senate
Resource? Committee Substitute for House B ill 288 is such a
bill.



sistant Secretary Horn testified to that during his
pearance hefore the Senate Resources Committee on March 5,
86. The federal legislative history on the subject states
part, "The policy also requires that regulatory systems
ich employ income requirements may not be imposed on rural
sidents.”

Jdso, as you well know, the fef law explicitly and re-
tedly refers to "rural residents.” A bill which ignores
s fact would also clearly not comply. Again the federal
islative history is specific on this point. It states, "It

0 should be noted that customary and traditional

sistence uses must he evaluated on a community or area

is, rather than an individual basis." This leaves us a

d degree of flexibility, however, in defining "rural area"
the purpose of this b ill.

woUXCfssépaV'e ?
Sistence use eliminated in them may have been correct for
bill as it was originally introduced by the governor,
it interpretation is clearly incorrect, however, for the
jfnate Resources Committee substitute.

fcural area™ in the b ill is defined as "a community or area of
le state in which the noncommercial, customary, and

eaditional use of fish or game for personal or family con- [/ 7
imption is a sign:? ficant characteristic of tha economy of the”
|l ommunity or area." The Dbill's accompanying sectional

lalysis cites Congress's intent to protect subsistence uses
lere "...such uses have played a long established and im-
portant role in the economy and culture of the community...".
Jhe sectional further states, "It is expected that the boards
H..would review areas as conditions change to assure a rural
Ifr nonrural classification is still appropriate.”

exist in areas only afteruh”~Boards'have made a factual
determination based on the economy of the particular area and
then only on stocks and populations identified by the boards
as subject to subsistence use. The result of lim iting the
subsistence preference to those who live in areas so
identified w ill be to protect subsistence where it is really
needed, but lim it it to a small percentage of our population
so conflicts will be dramatically reduced. AIll of this is in
perfect compliance with federal law.

We realize that many Alaskans in every part of our state eat a
grea™ deal of fish and game. This b ill is not intended co

lim it that in any way. What is intended, however is to lim it
the number of people who have a preference over the rest of us
when it comes times to harvest that food.



In closing, | feel the need to respond briefly to your last
two paragraphs which left me more than a bit bemused. Your
interpretation of the 1982 vote is one of the most interesting

attempts at revisionist history | have ever come across.

Since you spearheaded the move to repeal the existing law in
1982, | take it YC.I felt differently then.

Your expressed concern for the lack of public hearing falls in
a similar category. As this Db ill has made its way through the
legislature, it has had as many public hearings as any piece
of legislation | am aware of. There have been numerous

statewide teleconferences as well as two-day public hearings
in Fairbanks and Anchorage. These hearings culminated in a
statewide teleconference by the Senate Resources Committee

where we listened to every person who wished to testify.

| am sorry you were not aware of the meeting, but | feel
compelled to point out that it was thoroughly advertised, very
well attended, and included testimony by Roberta Booher who

o fficially represented the Alaska Outdoor Council, the
organization of which you are the former executive director.

|l w ill present your letter to the Senate Resources Committee.
| appreciate the depth of your feeling on this issue, and as |
said in the beginning of this letter, though we disagree on
some aspects, | always value your opinions.

Sincerely yours,

Chairman, Senate Resources Committee

cc: Senate Resource Committee Members
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DETTYE FAHRENKAMP, Vice Chairman Iy ' JUNEAU, ALASKA 99811
JACKCOGHILL (907)465-4907

DICK ELIASON
VIC FISCHER
RICK HALFORD
FREDZHAROFF

Senate

K Committee on &e«outce.
ic avidge

Special Assistant to the Director
U.S. Fish and W ildlife Service
1011 E. Tudor Rd.

Anchorage, Alaska 99503

May 19, 1986
Dear Mr~-BstfidgeT

Pursuant to the Freedom of Information Act, | request copies
of the materials the federal government used to develop its
proposed policies dealing with subsistence. As part of this
request, please include internal memos, decision documents,
etc., as well the proposed policies actually developed.

Thank you for your help in this matter.

McKie Campbell
Senior Advisor

Senate Resources Committee



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

May 1, 1986
Senator Arliss Sturgulewski
Alaska State Legislature
Pouch V
Juneau, Alaska 99811
Dear Senator Sturgulew ski:
At your request, | would like to confirm and clarify two of the
points that | made when | testified before your committee on

March 5, 1986. The first is whether the legislation approved by
the Resources Committee of the Alaska Senate in March 1986 s

consistent with the requirements of Title VIII of ANILCA. The
second is whether ANILCA allows reasonable regulation of
subsistence uses even in situations where all non-subsistence uses
have not been eliminated. i

When | appeared before the Resources Committee of the Alaska
Senate on March 5, 1986, | was asked whether the Db ill then being
considered by the Committee was consistent with the requirements
of ANILCA. I noted that I could give only a preliminary opinion

and that an official opinion would have to be based on a formal
submission by the State and a formal review by the Department of
the Interior. Subject to that lim itation, | answered that the
bill appeared to meet the ANILCA requirements, | also stated that
an amendment under consideration by the Committee concerned with
"personal use" fishing would not, if adopted, alter my conclusion
on the bill's consistency with ANILCA.

The Dbill ultimately passed by the Committee contained the
"personal use"™ fishing amendment, but is otherwise identical to
the bill | referred to. Given my understanding of the b ill, which
is derived from review of the b ill and conversations with Alaska
legislature staff, my preliminary conclusion is that the bill is

in accordance with the interpretations of ANILCA requirements
provided in the April 4, 1986, letter to the Alaska Attorney
General sent by Gale Norton, the Associate Solicitor for
Conservation and W ildlife. Once the State's legislative process
is completed, we would expect to review whatever State legislation
is enacted and make a formal determination as to whether the
legislation is consistent with the requirements of ANILCA.

The second issue concerns reasonable regulation of subsistence use
in situations where the resource is plentiful enough to allow for

both subsistence and non-subsjstence use. Such, regulations, which
might ooncotn soacono, moano ©f taking, and daily Bay lim its, are
allowed by ANILCA. The subsistence preference provided for in
ANILCA is designed to ensure that opportunities for subsistence



use at customary and traditional use levels are not lost to
competition from consumptive non-subsistence uses. It iIs not
designed to strip the State and Federal governments oi any ability
to regulate subsistence uses when subsistence resources are
sufficient to allow for non-subsistence uses. Even when a
particular population is sufficient for all subsistence and non-
subsistence users, ANILCA provides for reasonable regulation of
the subsistence uses in order to avoid wasteful subsistence uses
and ensure conservation of healthy and viable fish and wildlife
populations. "The imposition of such regulations roes not require
that all non-subsistence uses be eliminated. As stated by
Representative Udall:

IT the population is sufficiently viable [to
satisfy the demands of all users groups] then
all user groups may participate in the
harvest, but regulations concerning such
subjects as seasons and means of taking must
be adopted that have the least adverse iImpact
upon rural residents engaged in subsistence
uses of the population.

126 Cong. Rec. 29280 (Nov. 12, 1980). ANILCA thus authorizes
subsistence "‘regulations concerning such subjects as seasons and
means of taking," without requiring termination of all non-
subsistence uses, so long as the regulations do not unreasonably
impede opportunities to satisfy subsistence uses.

I appreciate this opportunity to confirm the views 1 expressed
before your committee.

Assistant Secretary for Fish
and Wildlife and Parks

cc: Acting Director, Fish and Wildlife Service
Regional Director, Fish and Wildlife Service
Anchorage, AK
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POUCH V
JUNEAU, ALASKA 99811
(907) 465-4841
House Special Committee on Qil and Gas
NOTICE OF MEETING
To: All Interested Persons
From:  Rep. Mike Davis, Chairman
Date:  August 20, 1985
Re: Meeting of the House Special Committee on Oil & Gas

The House Special Committee on Oil and Gas wi |1 be meeting
in Anchorage on Monday, September 16. The meeting will be
held i the teleconference roomof theAnchorage Leg|s|anve
Information Office at1024 W, 6th Ave. ~ The meeting w

also be teleconferenced to Juneau, Fairbanks, Homer, Kenm
and Kotzebue. The agenda for the meeting is as follows:

9:00 am - 11:00 am Discussion of grogosed revisions to AS
38.05 and AS 38.06 .

Discussion of draft hazardoys
substance release and oil discharge
response funds.

11:00 am - 12:00 pm  Commissioner Wunnicke will speak on
royalty oil contract proposals.

12:00 pm - 1:00 pm Lunch

1:00 pm - 4:00 pm ReV|ew by the D|V|3|0n
ne ofiations regar

roya t gas revalu

overV|ew of unitiz

North Slope oil pr

of Oil and Gas
ding Cook Inlet
ation,” and an
ation nd future
oductio



S tate of A Il aska
OHHICE OF THE GOVERNOR

Juneau

August 6, 1985

The Honorable Mike Davis, Chairman
House Special Committee on Oil & Gas
Alaska State House of Representatives

i FURED AUniBuPuTte C

Thank you for your letter of July 26 concerning the TAPS
settlement. |1 read your comments with interest, and 1 have
directed the Department of Law to give them full consideration.

I am pleased that we both agree that the State, although it
should proceed with caution, also has an obligation to deal in
good faith with the parties who have signed the settlement. As I
stated In my previous letter to you, | believe that means that we
do nothing directly or indirectly to subvert the approval process
before the Federal Energy Regulatory Commission (FERC). Thus, we
will let the companies take the lead In attempting to gain
approval of the settlement; 1if they succeed we will willingly go
along with those results. I do not intend to put any roadblocks
in their way -- this includes raising arguments or taking
positions that would induce procedural complications which might
jeopardize the November 30 "drop dead date."

I would note, however, that the FERC recently ruled against the
State"s request to split the approval process iInto one proceeding
with all non-objecting parties (and thus resulting In an
"uncontested” settlement), and one proceeding with parties that
object to the settlement (thus giving rise to the probability of
a contested settlement). In so doing, the administrative law
judges stated that "examination of the initial round of comments
that have been filed on the settlement agreement (the reply
comments are yet to come) demonstrates the settlement proposal
will be a contested one even with respect to the consenting
carriers.” |1 have been informed that the State does not intend
to challenge that assumption.

Otherwise, we intend at this time to simply support the carriers”
reply comments by reference, and do not intend to raise any



The Honorable Mike Davis -2- August 6, 1985

arguments of our own (except possible responses to technical
inaccuracies about how the settlement works). Up to this point,
the State has carried the ball --we now iIntend to hand i1t off to
the other signing parties.

I hope that this responds to your concerns. Should you have
additional questions, please call either me, Hal Brown, or

Bob Maynard. Thank you again for your thoughtful consideration.
I expect that we will be able to continue working together to
reach an appropriate resolution of this complex matter.

Sincerely,

B
Governor



Rural A
P.O. BOX 3-3908
ANCHORAGE, ALASKA 99501-3908
(907) 279-2511

laska Resources Association

September 4, 1985

Honorable Peter Goll

Alaska State House

Alaska State Legislature

Pouch V (MS3100)

Juneau, Alaska 99802

RE: Proposed Subsistence Amendments to Title
Dear Representative Goll:

For the Rural Alaska Resources Association |

testimony to the Senate State A ffairs Committee regarding pro-
posed amendments to Alaska Statutes Title XVI, Fish & Game,
concerning subsistence.

I have enclosed a copy of that statement plus an adendum to the
original statement. The latter addresses the need to also amend
the statute to authorize the state's system regional fish and
game councils. Regional councils are already in place and function-
ing, but Alaska Statutes Title XVI is absent any mention of them,
while federal law (ANILCA, P.L. 96-487, Dec. 1980) does, in fact
authorize regional councils. In summary, the State of Alaska is
not only not in conformance with federal law regarding subsistence
priority, but seems clearly also not fully onsistent with federal
law in the matter of regional councils.

This is a relatively simple matter to tend to now. Please let me
know if we can assist you in any manner to help achieve a satis-
factory resolution of the entire matter. To e extent that "
RARA" is a statewide rural subsistence umbrella organization |

feel that we can network information and provide helpful information
back to you.

Please contact me as noted below, or our RARA staff person, Vernita

recently

XV

presented



Honorable Peter Goll

Zilys at the letterhead address or

Thank you.

Sincerely,

ATION

Jim Kowalsky, Chairman

c/o Tanana Chief’s Conference, Inc.

Doyon Building
201 1st Avenue
Fairbanks,

Alaska 99701

Phone: 452-8251 ext. 220

JK: de

Page 2

telephone.

September 4,

1985



Remarks to the State Affairs Committee of the Alaska State Senate
Concerning Subsistence, Anchorage, Alaska, August 27, 1985.

My name i1s Jim Kowalsky. I speak & lay as chairman of the Rural
Alaska Resources Association, or as we refer to 1t "R.A.R.A,"

Our board of directors 1is made up of representatives of each of
ten regional non-profit Native corporations, and also of the
Native village of Tyonek and the North Slope Borough. 1 am
employed by the Tanana Chiefs Conference, Inc. as director of its
subsistence program. R.A_R.A. 1Is a statewide subsistence
advocacy organization.

I wish to make one major point Mr. Chairman, and i1t is a point
which I feel i1s being missed or which is becoming obscured in
this debate, and 1t i1s or should be the main consideration of
this committee and of the State Senate as they consider any
legislative amendments to the sJate"s subsistence law. The point
iIs that the only thing that really matters in this debate to our
Alaskan people who live iIn the far flung, remote rural communities
of our state is that they have the opportunity to feed them-
selves, their families, and their communities - including the
elderly, those who are handicapped, who are ill and/or too young,
or otherwise unable to hunt or fish.

The animals and the fish are the mainstay of the economy of rural
Alaska. Harvesting these resources iIs an economic activity and
it 13 the only major economic activity in which rural Alaskans
generally have any real confidence. On the other hand confidence
In the cash economy is limited, not strcng, not secure. Generally
there is little cash, very few jobs. In some communities there
have, at times, been no jobs. Coastal communities iIn many cases
have a richer resource base than do Interior communities, and iIn
some cases may have more seasonal jJobs associated with commercial
fishing or perhaps in the timber industry. By contrast Interior
communities have less resource ba: a.

1894.1



But In any case no matter how each of you or others i1n our urban
communities choose to discuss or debate subsistence solutions,the
economic realities for our rural Alaska communities remains a
fact of Alaskan life. This is a compelling and a major 1issue 1In
the equation which we all seek - whatever local wealth exists iIn
rural Alaska exists as natural harvestable renewable fish and
wildlife, and rhe confidence to harvest these to support l.aman
"life perpetuates th”s economic base. | should urge you to
econsider that there is now available a sizeable body of litera-
ture which very competently documents these socio-economic
realities of rural Alaska®s communities.

Mr. Chairman, 1 would respectfully like to make several suggestions
to the committee.

Pass the Governor®s proposed amendme. * to the existing
subsistence statute. Return the system to what i1t was
In past years, a system perhaps far from perfect, but
one which protects the relative handful of rural people
who may need the protection this amendment would
provide from time to time, but will also allow
Anchorage and other urban hunters to participate 1in,
say, the Nelchina Caribou hunt for example. Few rural
people like the Tier 11 subsistence hunt process
either. Nikolai may be the one exception in the
Interior where local people are able to hunt biscn for
the first time.

2) Don’c put the rural subsistence economy on a lottery or
drawing system. Can you imagine having your own
opportunity to actually feed your family and community
placed In a drawing, on a system of chance?

Don"t attempt to devise legislation which will make
subsistence iInto a welfare system which would for
example, weed out and prevent a specific rural hunter
from engaging in his "employment®™ just because he might

iaq/i.?



have a cash i1ncome higher than most others iIn his
community. This hunter likely provides meat for a
large family plus elderly or disabled community resi-
dents who may exist in substantial numbers and for whom
few other reliable sources of meat or fish exist. Let
your legislation reflect the fact of rural Alaskan life
which 1s that communities subsist as communities, but
that individuals do not subsist. Also, remarks urging
your committee to adopt standards which consider a
subsistence priority only be given to a community or
individual at the point when they reach the poverty or
even starvation level should not be followed. The
assumptions made by the advocates of such standards are
incorrect. Subsistence is a support system, not a last
ditch life support system to which a dying patient is
to be hooked onto just before death. A subsistence
family and community ideally is a happy, healthy,
prosperous people, not a people down and out, standing
in the last ditch bread line waiting for the crumbs of
a welfare handout.

To conclude, allow me to again emphasize that the subsistence
economic system must remain a central or anchor point to your
deliberations. In familiar cash flow terms, the rural
communities which 1 attempt to characterize generally range from
poor to very poor; but in terms of harvest of renewable
resources, rural communities are not to be considered as poor.
Rather, the consideration should be that the harvest, the actual
physical act of going out to harvest, _is the economic system of
rural Alaska, it _is the employment.

I believe this committee and the Alaska Legislature and the
Administration generally do have an obligation to give this
economic system the protection that i1s necessary to allow rural
communities the confidence and the best opportunity possible to
provide for and to help support themselves. I respectfully must

1R94.R



remind you that you have gone to enormous, far, far-reaching ends

encourage and foster the economy and the economic

to protect,
if not all other sectors

system and opportunities of most other,
of the Alaskan population.

Thank you for hearing my testimony.



Addendum to Statement by Jim Kowalsky for the Rural Alaska Resources
Association to the State Affairs Committee, Alaska State Legislature,
Anchorage, Alaska on August 27, 1985.

Amend Title XVI to Authorize Regional Fish & Game Councils

An examination of Title XVI will demonstrate that the Alaska State
Legislature has not addressed Regional Fish and Game Councils. It
has, on the other hand, specifically addressed the system of local
fish and game advisory committees. Notwithstanding this omission,
the State of Alaska has created a system of regional fish and game
councils by regulation only.

This combined system of local advisory committees, regional councils
and game and fisheries boards gives the people of Alaska a major
voice In fish and game management. This system is unequalled any-
where else In the nation. It would seem an oversight that the Legis-
lature b.as overlooked the opportunity to authorize the States siXx
regional councils by statute.

It also would seem that, 1f the Alaska Legislature is going to go
through the task of revising the statute so as to make i1t complete
that 1t might as well deal with all the necessary corrections at this
time so as to avoid having to come back to the issue again yet one
more time in the future.

Among the most compelling arguments in the Senate and, ultimately the
House In a free Colierence Committee, to add the authorization of
regional fish and game councils to any legislative amendments to Title
XVl likely are:

D Regional fish and game councils, made up as they are of
chairpersons of all the states fish and game advisory
committees or their designees be they rural or urban, do
increase and make complete the public participation
element in the process of establishing fish and game
regerlations - in otherwords, here urban and rural people
get together and have a voice; and

2) the Legislature should take steps now to avoid having to
come back yet a third time to fix the state fish and game
statute.

Another reason for action on this matter exists:

K)) Federal law, ANILCA, (PL 96-487 Dec. 2, 1980)
Title VIII, Sec. 805 ,"Local and regional participation”

states:
@ '— the state shall establish -
(@ a regional advisory council in each subsistence
resource region.

Section 805 continues to set forth the requirements for the composition



and authorities of regional councils, and authorizes the Secretary of
the Interior to establish such councils and local advisory committees.
But Sec. 805 (d) states

The Secretary shall not implement subsections

(a), M and (© of this section if within one
year from the date of enactment of this Act the
State enacts and implements laws of general appli-
cability which are consisted with, and which
provide for the definition, preference and part-
icipation specified in, sections 803, 804, and

805 (emphasis added)

On one hand critics of the request to amend to include regional councils
may point to the fact that the State has provided for regional fish and
game councils since before 1980 by regulation (@(f not by statute).
However, 1 could argue, so has the state made certailn subsistence pro-
visions by regulation only, not by statute. This approach lacks
statuatory foundation iIn both instances - subsistence preference and
also regional fish and game councils.

I submit to you that the cure is simple, should lack all the controversy
associated with subsistence preference, gives a voice to Alaskans, and,

to take this action now will save having to deal with i1t later, a third
time.

Regional councils should be added to any amendment package to Title XVI
under consideration by the Senate and the full Legislature.

Thank you for considering these views.



(Alaska J"taie ~jislaturB

Pouch V
State Capitol

Official Business Juneau, Alaska 99811

MEMORANDUM

TO: MEMBERS, HOUSE INTERIM COMMITTEE ON SUBSISTENCE
FROM: Rep. Jack Fulleruv Chairman

DATE: September 24, 1985

SUBIECT: Committee hearing schedule

With your concurrence, | have set up the following schedule of committee
hearings:

Anchorage
Testimony from Anchorage area; all other sites may listen iIn
Wednesday, November 6
9:00 - 1:00; 2:30 - 5:30; 7:00 - 9:00
Location: Anchorage LIO, 1024 W. 6th

Fairbanks and Interior
Testimony from Fairbanks area and Interior; all other
sites may listen in
Thursday, November 7
12:00 - 5:30; 7:00 - 9:00
Location: Fairbanks LIO, 315 Bamett Street, Suite 101

Southeast, Prince William Sound, Kodiak teleconference
Testimony from these areas; all other sites may listen in
Tuesday, November 12
9:00 - 1:00
Committee members and other Representatives present at their home
sites

Westerm, Northwestem, Soutiwestem teleconference
Testimony from these areas; all other sites may listen in
Tuesday, November 12
2:00 - 6:00
Committee members and other Representatives present at their home
sites

My office will send you a TR iIn October; please make your omn travel ad
lodging arrangements. The Fairbanks hearing is timed so that members
can take a moming flight up from Anchorage.



My plan is to begin the first hearing with an update on what has
happened with the subsistence issue since the end of session. This
portion will include a comentary from the Department of Fish and Gare,
a current status report on all litigation, the status of the federal
response to the Govermor™s office and to the AN petitions, and an
update on the iIssues before the Fisheries and Game Boards. In
addition, 1 will provide for the comittee an analysis of the
House-passed bill in light of current problems with gare. Comittee
packets will be made available iIn advance of the meetings.

Enclosed are news clippings from August 4 to September 15.



Senator Arliss Smrgul_evvski September 16, 1985
2957 Sheldon Jackson it.
Anchorage, Ak 99508

Dear Arliss:

In my research, | agree with Jeff Parkers written testimony in parts as
follows:

a) Tne subsistence layi need to be defined to comply with changes iIn use
patterms, status of resources, and subsistence reusable areas. Methods, means
needs to be more restrictive to generally acceptable aids iIn resource nacvesting.

b) The Subsistence lav can always be amended, definitions:

Subsistence =Necessary to support life

Rural = Open country, open land, country people
Customary =Getting used to... life style orfood
Traditional =Inherited patcem, of life style

Problem =If the ran.cs of subsistence useswill be thinned out by
more restructive measures, that alone will strengthen the
ran.<s of sports interest groups. That is not acceptable.

Unless a new category is established to fillin a gap created by more restict-
e subsistence lav, such a personal use on Fish & Gare, then that may be accept-
able to subsistence use supporters of the State subsistence lav.

In my opinion, the subsistence law supporters will support providing for non
native or urban hunters , who also have a right to hunt and fish for personal use
of the desired resources.

Those people are always accepted In their omn right, but not as sports hunters
or sports fishermen because of controversial position of sore sports interest

groups.
Thank you for your tine.
Sincerely,

( -/ /

Jesse Foster, Member
Alaska Board of Fisheries
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