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United States Department of the Interior _—
OFFI OKTUB %I ICITOIl T ..Fiﬁi’nmlu)mrt

A‘E?HO&AGE% (:1 &N

MEMORANDUM

To: Acting Area Director
Bureau"of Indian Affairs
Juneau

From: David S. Case

Attorney/Advisor

Subject: Rights of Way on Allotments --
R.S. 2477 and Other Access Questions

I . INTRODUCTION
A . Your Requests Y

Over the last twelve months you have directed three
opinion requests to this office regarding access to and
across Native allotments. Your first request (dated May 22.
1979) asked about the effect of Native occupancy on the*
establishment of section line road easements under R.S. 2477
Your second request (dated July 6, 1979) was for general
guidance ebouc the method for assuring access to landlocked
Native allotments you had advertised for sale. You also
asked 1f you have to disclose any access problems 1in your
sale advertisement. With respect to R.o. 2477 easements,
you asked whether a section line easement for public access
would suffice for orivace access to an otherwise landlocked

- The request was entitled "Eriect or Statutory Reserva—
tions on Native Allotments"” and was -answered in a mamortndu::
by Dennis Hopewell of this office, dated September 4. 1979.
The section line easement question was specifically exclude;
from that response pending this reply.

Exhibit H i
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aLlotmenc. Your final requesc (dated April 4, 1930) reduced
co ics essentials, asked whether the Indian right of way
laws and regulations apply when the right of way on or
chrough a certified allotment.coincides with a surveyed
section line easement arguably granted under R.S. 2477.

B." R.S. 2477 in Brief

R.S. 2477 is an 1366 Act "granting”™ highway rights of
way over public lands®™ in the following deceptively simple
terms:

The right-of-way for the construction of highways over
public lands, not reserved for public uses, 1is hereby
granted. A.cc of July 26, 1366, c. 262, sec. 8, 14
Scat. 253.

This act was 1initially codified as Revised Stacuce (R.S.)
2477 and later as 43 U.S.C. 932. It was repealed by Section
706(a) of the Federal Land Policy and Management Act (FLPMA)
of October 21, 1976, ?L 94-576, 90 Scat. 2743, 43 U.S.C.
1701, et see.

Your questions focus on the section line easements
appropriated by the Territory and Senate of Alaska under this
federal authorising legislation. The State scatute appropri
ating the seccion line easements is codified as Alaska"
Statute (AS) 19.10.010. However, the the R.S. 2477 grant
includes other kinds of rights of way other chan those
appropriated under this statute. On the other hand, you
should note that the R.S. 2477 grant is s"pecifically limited
to rights of way over "public lands."” The latter point is
significant, because it is our opinion chat Alaska Native
use and occupancy sufficient co qualify for a certificate of
allotment is also sufficient to withdraw the land occupied
from "public landl-status

Finally, the State"s acceptance of the R.S. 2477 grant
along section lines has had an or.-ugain, off-again history
that must be taken into account when determining whether the
casements granted under R.S. 2477 “nave ever been accented by

the Stace. Thus, the answers to your questions require some
background in the meaning of the term "public lands"™ and in
the history of the application of P..S. 2477 in Alaska. In

order to give some direction co chat discussion, however, we
have provided short answers to each, of the questions posed
in vcur toinion recueocs.



. SHORT ANSWERS
A. May 22, 1979 Request

Ws agree with che conclusion expressed ac page 2 of
your opinion request a“"couc che effete of Nacive use and
occupancy on che escablishmenc of a seccion line easement. .
However, we would scace your conclusion more definitely: I
use-and occupancy were 1iniciaced dfder*surveyt"dfeLthe"secfciraws?.-i
HUE? then che secei<m-line* e*fe
alloctee®s rights and:a..ﬁghtﬂ "Way across the allotment
does noc require Che consent of che alloccee or a grant from
che Uniced Scaces. If use-and occupancy began any cime
before che survey, chan che easement can only be granted
with"che consenc of.the.alloccee and according co che
applicable Indian right of way laws.

3. July 5, 1979 Requesc

We know of no principle requiring you co disclose
whether or noc there is access co advertised parcels; further—
more, ocherwise valid section line easements can be used co
provide privace access, ouc they are also open co che public.
Under some circumstances, however, easements by necessity
can be implied across ocherwise unencumbered lands to afford
privace access co landlocked parcels.

C. April 4, 1930 Request

Whether che Indian right of way law's apply to a Native
allotment depends on whether the allottee commenced use ar._
occupancy before or after a seccion line right of way was
appropriaced by survey.

. DISCUSSION

A. R.S. 2477
1. History and Purpose of R.S. 2077

U.S. Supreme Court and Ninth Circuit cases have cast

some doubt on whether R.S. 2477 applies in Air.ska.
narrow reading of the U.S. Supreme Court®s opinion in C-.-ncral



was only a recognition of pre-existing righC3 rather chan a
grant -or new rights. Strictly construed, this incerprecacion
could mean chac R.S. 2477 was never applicable to Alaska,
since it was enacted in 1866, one year prior to the. purchase
of che Territory.
i

The Territorial and State cases, on che ocher hand,
consistently characterize R.S. 2477 as "in effect, a standing
offer from.the federal government" for the grunt of a right"
of way, Girves v. Kenai Peninsula 3orough, 536 P.2d 1221,
1226 (Alaska 1975)”” Under chis interpretation”™ the right of
way has been held to come into existence upon the "acceptance"
of che standing offer. See Berger v. Qhlson, 9 Alaska 389
(D. Alaska 1938); Clark v. Taylor, 9 Alaska 298 (D. Alaska
1933); United States v. Rogge™ HJ Alaska 130 (D. Alaska
1941); Scate v. Fowlerq 1 Alas. L.J. 7 (April 1963)";
Hammerlv v. Denton, To9 P.2d 121 (Alas. 1961). Given the
weight or authority in this jurisdiction and the historical
reliance placed upon R.S. 2477 in Alaska as a source of
rights of*way across the public domain, we are unwilling co
conclude that che statute has no applicability to Alaska.
We suspect chac i1f the question were squarely presented co
che Ninth Circuit Court of Appeals it would agree.

It has been held" chat"lt."S".7>247-7-firdtr be Cams"~app"~gsffci e
in Alaska by che Organic Acc of Hay--17"; 1884", 7"2"~"Statr~"J-?4"
whereby Alaska first became, airorganized”™-terri%or>. .
9 of that Acc, among other -things",” ""proviPdec*the*th " fisterjf™
che United. States- be extended- to the-Territcry”bf-AJtasfta,

U.S. v. Rogge, 10 Alaska, suora ac 147. As noted previously,
R.S. 2477 1is construed as a scanding”offer from the federal
government for che creation of a right of way, Cirves v. Kenai
Peninsula Borough, 536 ?.2d, suora at 1226. Under chis
construction, it has been held chac che offer can be accepted
(and che right of way created) either (1) by a -positive acc

of che scace or territory clearly manifesting an intent to
accept che offer, Hammerlv v. Denton, 359*?_.2d, suora at 123*.-

7 Accord: ,Wilderness Society v. Horton. 475 ? 2c 342 SO0

(b.C. Cir. 1973), cert, den"d. 411 U.S. 917.
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or Ué&\/fﬁpublic use of che righc of way for such a period
"oENcim*i2«WASrt*er such conditions as to prove chac che offer
has .beep! 1"accepced, id.

Scacucory accepcance of che granc, formal expression cr.
che pare of public officials of an incencion co conscrucc a
highway or accual public construction of a highway may ail
ccnscicuce accepcance of che R.S. 2477 granc by che "positive
acc" of che appropriate public authorities. Thus, in"Girves,
suora, che Alaska "Supreme Ccurc held chac AS 177.10.010
"Nestablishing a highway easemenc along all seccion lines in
che Scace) was sufficient: co establish a righc of v;ay along
che boundary of .piainciffls homescead coinciding wich a
surveyed seccion line. In I7ilderr.ess SocieCv v. Horton. 479
?.2c 342 (D.C. Cir. 1973)_ ic was held chac che Scace's"

.sh
an accepcance of che federal granc. In addicion, che accuai
conscruccion or public maincenance of a highway may conscicuc

accepcance. See Moulcon v. Irish, 21S P.2d 1053 (Montana
1923), conscruccion or highways; Screcer v. Scalr.aker. 35 NW
47 (Nebraska 1901), public maincenance and improvement of
highways.

Public use (sometimes called "a-ublic user") may also
ccnscicuce accepcance of che granc in chc absence of any

positive official acc. tT-echer any claimed use ccnsricuces
accepcance of che granc, however, 1is a question of face to
be decided by che courc. Ic appears chac continued and

consiscenc use of a righc of way across che public lands by
even one person wich an interest in chc lands co which che*
road gives access may be sufficient co escablish public
user, State v. rowlar, 1 Alas. L.J., suora ac 8 (April
1963). See arso Hamerlv v. Denton, supra ac 125. However,
che Alaska Supreme Courc has held chac mere desultory or
occasional use of a road or trail dees noc create c puolic
highway, id.

37-

- Gf course, 1ic is r.c longer possible co accept c
2477 granc by any of these mechocs. because R.S. 247
reoealed by FLPMA, suora, in 1976. *
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2. Allocraencs As "Public Lands™

3y ics cerms, R.S. 2477 1is only an offer for a righc of
way across "public lands."” In discussing chis certn in che
concexc of R.S. 2477, che Alaska Supreme Courc has noced:

The terra "public lands"” means lands which are open co
settlement or ocher disposicion under che land laws of
che Uniced Scaces. Ic does noc encompass lands in
which che rights of che public have passed and which
have become subject <co individualrighcs of a seeder.
Hammerly v. Denton, supra ac 123.

Beginning wich che 1884 Organic Acc, previously discussed,
Congress has specifically provided for che proceccion of
lands used or occupied by Alaska Natives. Section 8 of che
Organic Acc provided 1in pare:

That che Indians or ocher persotiin [Alaska]l] shall noc
be discurbed in che possession «any lands actually 1in
cheir use or occupation or now claimed by chem but thee
cerms under which such persons may acquire dele co

. . . 4/
such lands 1is reserved for fucure legislation by Congress.-

Federal decisions have long recognized che scacucory proceccion
afforded Alaska Nacive use and occupancy. See, e.g.,"U.S. v.
Berrigan, 2 Alaska 442 (D. Alas. 1904); U.S. v. Cadzow~ 5
Alaska 125 (D. Alas. 1914). Deparcmencal regulations and
policy reinforce the scacuces. See, e.g., 43 CFR & 2091.1(e),
*2091.2-1, 2091.5, 2091.6-3; see also Government Appropriation
of Righcs-of-Way 1in Alaska, Opinion or che Associate Solicitor,
Public Lands (M-36595, March *15, 1960, copy accac"ned) .

In analogous circumstances, che U.S. Supreme Courc has
consistently recognized that railroad land grants are net to
be construed in derogacion of Nacive use and occupancy

'1 Similar provisions appear in che following acts: Act of
March 3, 1391*, c. 561, 26 Scac. 1093, 5 14; Homestead Act of
Mav 14, 1393, c. 299, 30 Scac. 412, 97; Act ofJune \, 1)00,
c."73c, 31 Stac. 330, 5 27.



righcs. That is particularly true where chose righcs have
be"en procecced by creacy, Leavenworth L & GR Co. v. United
Scaces, 92 U.S. 733 (1875), or specific scacucory exceptions,
Buccz v. Northern Pacific Railway Co., 119 U.S. 55 (1886).
See generally, 3ardon v. Northern Pacific Railway Co.. 145
U.S. 535, 540-543 (1892). Me sc significantly, che U.S.
Supreme Courc has specifically procecced righcs of individual
Nacive occupancy againsc competing federal grancs even in

chc absence of any scacucory or treaty protections where
these righcs flow "from a seeded goverr.menc policy."

Cramer v. Unlced Scaces, 261 U.S. 219, 229 (1923). v/hecher
from che scacucory proceccion afforded in the 1884 Organic
Acc and che ocher legislation specifically noced or from the
settled goverr.menc policy of protecting Alaska Native use

and occupancy, we chink it is clear chac lands used and
occupied by individual Alaska Natives are noc "public lands"”
within che meaning of R.S. 2477 and chac che R.S. 2477 grant
cannoc accach during any period of such occupancy.

3. Acts Accenting che R.S. 2477 Grant

(A) Seccion Line Easements. You have noced that AS
19.10.010 establishes righcs oc way of varying widths along
che seccion lines in che Scace. As noced earlier, che
Alaska Supreme Court has concluded this scacute is a posicive
official act conscicucing accepcance of che R.S. 2477*granc,
Glrves, suora. The Territorial statute acccpcing chc granc
was originally enacted on April 6, 1923 (19 SLA 1923), but
was subsequently repealed (perhaps inadvertently) on January
1S, 1949. Op. Ak. Accy. Gen. No. 7 ac 3 (December 18,

1969). The statute was subsequently reenacted in substantial!
ics present form by che 1953 Territorial legislature (Acc of
March 21, 1953, 35 SLA 1953). Id. Thus, whether a section
line easement has attached to Nacive occupied, land must be
viewed againsc che backdrcp of che daces of Nacive occupancy
and che daces during which Alaska®s acceptance of che grant
was in effect. The section line easemencs could only attach
co lands noc occupied by Nacives becwcen the daces of April 6,
1923, and January 13, 1949, and from March 21, 1953, forward.

Additionally, by che cerms of chc State scacute, che
accepcance 1is dependent on chc existence of a "seccion
line." In tne Opinion previously noted, che Scace Attorney
General also concluded chac for chc R.S. 2477 grant co
attach under che scacuce, che "public lands must be surveyed
and section Lines ascertained,” 1id. ac 7. Uc agree with



"che lands in question(ﬁfﬂg subjecc co individual Nacive use
eand"occupancy on Che "ehe*,"3ect-io:a.li;ve wes.-; accually

(3) Ocher Official Acts of Accepcance. As r.oced
earlier, ocher official accions (i.e.*, conscruccion, repair,
dedications, ecc.) can constitute official accepcance of che
R.S. 2477 granc. Whecher such official accion has creaced
an R.S. 2477 righc of way will have co be determined on a
case-by-case basis.

(C) Public User. Righcs of way claimed to have been
crEsr.ajiihy»-iptibllc use muse also, be determined "ywt*4d case-by-
case” basis. On che one excreme, an obvious public road
"established prior co Nacive use and occupancy would certainly
be sufficient co conscience accepcance of che R.S. 2477
granc; see State v. Fowler, 1 Alas. L.J. 7, suora. On, che
ocher excreme, 1ic is equally clear chac desultory or. occa—
sional use of a road".,or trail by individuals oaving”®no
inceresc in che land, co which chey obcain access 1is noc
sufficient Co create an R.S. 2477 righc of way, HamerlLy v.
Dencon, suora. Whecher a given use is sufficient co consti—
tute accepcance of che R.S. 2477 grant, may have co be
determined judicially in all but che”most obvious cases.

4. Win S

By Scace scacute, seccion line easements on "public
lands" are four rods (66 feet) wide wich.che seccion line as
a cencer of che dedicated righc of way.2/" Ocher official

- The Accorney General also concluded chac che R.S. 247;
granc attaches on che dace che "protracted surveys" were
published in che Federal Register. We do noc agree wich -his
posicion; as a praccica! maccer, che procraccion diagrams ere
noc a reliable means of ascertaining che correcc posicion of
che surveyed seccion line.

A A righc of way 100 feec wide is granted, becween sections
of land owned by or acquired from che Scace. Since Nacive
occupied lands could noc fall wichin chis category, sac tier*,
line easements on Native allocmencs will be confined co cr.o
65 fcoc width.



ace c%uld conceivably escablish larger righcs of way.
1gNCS of way escablished by public user appear co be con-
£ined!".to"vChe. widch actually used, Scace v. Fowler! supra.

B. Ocher Access Quescions
1.° Obligations To Provide Access

We do noc believe either che alloctee or che Uniced
Scaces is obligated co provide a warranty of access to che
purchaser of an allocmenc. By scacuce (AS 34.15.030) Alaska
has incorporaced che common law covenants for tide inco any
deed which by ics cerms "conveys and warrar.es" real property

.to anocher. Thus, a deed substantiallyein che«statutory-
Form “includes implied Warranties chateat-che bice.-pfSChe
conveyance che granCor: (1) is-lawfuliyvia”a~df-Stne

escace in fee simple and has the righp/.apd epciiereto®-convey
che premises; (2) chac "Che premises are free from encum—
brances and (3) chac he warrants quiec enjoyment nf~the
premises and co defend Che cicle againsc all persons claiming”
the premises. ...

You have advised chac you use a special warranty deed
co convey restricted Indian lands. *As you know, a special
warrancy deed Limics che grantor®"s obligation co defend only

againsc claims arising through him. Ic does not require che
grantor co defend againsc claims arising through ocher
persons, 21 CJS "Covenants" & 49. Except as so limited, we

believe che deed form you used includes all of the statutory
covenants implied, by AS 34.15.030. None-of these, however,

include a covenant of access to the land granted. See
generally, Powell on Real Property, 1 904, cc seci. "TLToB
edition). Furthermore, AS 34.15.030 specifically provides:

"No covenant 1is implied in a conveyance of real escace,
whecher che conveyance contains special covenants or noc."
We 1interpret chis co mean chac unless there is a specific
covenant of access, che grancor 1is noc obligated co provide
ic. N

2. Easements Bv Conveyance Or Covcnanc

In spice of che proceccion chis doctrine affords both
che Uniced Scaces and che alloccee, we recommend chac as a
prudent land manager you advise the*alloccee co provide
whatever access 1ic is wichin his power co provida incident
co che sale of an allocmenc. Thac 1is especially true if, as
in or.e case you described co us, che alloccee is sealing a



porcion of che allocmenc which would be landlocked by che
remaining lands of che alloccee or ochers. In chese circum—
stances, we advise you co insure chac appropriate access 1is
guaranceed chrough che alloccee®"s ocher lands eicher by

con® enanc or specific granc of eascmenc. See generally.
Powell on R.eal Propercv, 1 407 and 403. See also. 23 CJS
Easemencs, 823, ac sea. Conversely, if che allcccec"s
cchcr lands will oe landlocked by conveyance of a porcicn of
che allocmenc cc a chird parcy, che alloccee should insure
chac he is reserved an easemenc in che lands granced. See
23 CJS Easemencs, 8&29. Under chese circumscances, failure
co provide or obcain access ac che cime of conveyance coulc
resulc in lacer licigacion co escablish an easemenc by
necessicy.

3. Easemencs By Necessicy

Easemencs by necessicy are implied easemencs across
ocherwise unencumbered craccs where necessary co afford
access co an ocherwise landlocked parcel. See generally,
Powell on Real- Prooercv, suora, I 410. This docCrine comes
inco play only where chere is a unicy of ownership becveen
che dominanc and servienc parcels ac che cime che*landlocked
(i.e., dominanc) parcel was severed”from che resc of che
escace. The doccrine would apply co boch examples discussed
above where che grancor conveys a porcion of che allocmenc
chereby isolacing eicher che land conveyed or chc grancor®s
retained lands. In these circumscances, che courts have
construed che 1iacencion of che parcics co create an easement
of necessicy across che servienc escace co provide access co
che landlocked (i.e., .dominant) escace.

As agQlied in chis jurisddrtion, che doccrine onl¢
requires proof of reasonable (.as opposed co absolute) nucess
in"order cc imply an easemenc.U.3. v. junr.. 473 P,2d 442,
446 (Srh Cir. 1973)". Although che easemenc muse be somethin
mere chan a mere "convenience," 1ic 1S noc necessary co shew
chac ic is che only means of access co che property. In any
ever.c, che determination of whecher chc easemenc 1is a "reasc
able necessicy"” 1is a face question which involves eonslievac
of public policy as well as che incent of che parties and
Chc reasonable utilization co be mage of che ianclccked
oarcel. See aeferallv, Powell on Ri@l Proeercv, sana. 41

The doctrine has also beer, applied co Indian lands in

chis jurisdiecion, cf. Superior 0Oil Co. v. United Scaces.
353 F.2d 34 (9ch Cir. 1965). The oil company 1in chis case

-10-



sought to obtain an easemenc to move heavy oil drillin™*
equipment across Indian reservation lands in order to drill
on lands owned by a mission socCiecy and leased co che oil*
company. The mission society had previously been granted
the land by che Uniced Scaces under a scacuce permiccin?~
such grants co religious organizations engaged* in mission or
school work on Indian reservations. The courc concluded
chac although che mission society had an easemenc by necessir.v
for mission purposes, che scope of that easement could®"noc
be expanded co accommodate che purposes of che oil company.
We know of no principle which would preclude an easemenc"of
necessicy from attaching co lands merely because they are
Indian trust or restricted lands where che easemenc of

necessicy doccrine is otherwise applicable. See also
U.S. veaClarke, 529 F.2d 934 (9th Cir. 1976) ,“17fTT ~ ~
_U.Ss. , (No. 73-1693, March 13, 1930).

1v. SUMMARY

This, of necessicy, has been a rather wide-ranging
opinion dealing with the several general concerns you raised
regarding easements across Indian allotments. We will
summarize some of our conclusions be Tow for ease of reference,

A. R.S. 2477 Easements

R.S. 2477 easemencs can bo created eicher by che
positive accs of authorized authorities or public user of a
righc of way across che "public lands.”™ Nacive used ar.c
occupied lands »however, are noc "public lands."” Therefore,
a righc of way under R.S. 2477 can only be obtained if, ac
che cime che R.S. 2477 granc 1is accepted, che lands wore not
subject to che individual, use and occupancy rights of an
Alaska Nacive who has applied for an allotment.

S. Section Line Easements

Whether a section line easemenc supersedes Nacive use
and occupancy depends on whecher che Native use and occupancy
preceded either che scacucory acceptance- or actual survey of
the seccion line easement. If Native use and occupancy
began prior to April 6, 1923, or between January 13, 1949,
and March 21, 1953, then the casement could not be imposed
on those lands by subsequent survey of a section line*. If
unoccupied lands were surveyed either between April 6. 1923,



and January 13, 1949, or after March 21, 1953, chen che
seccion line easemenc supersedes Nacive occupancy righcs.

C . Cuarancees of Access
Alchough chere 1is no legal requirement to guarantee

access to ocherwise landlocked allocrncncs, you vould be well
advised co counsel che allottees co provide access if ic is

within their power co do so. It is especially important co
provide access where chere 1is an initial unity of"ciclo in
the alloccee. Under these circumstances an easemenc of

necessicy can be imposed co benefic a landlocked parcel.
Providing access ac che cime of che grant will avoid later
confusion and possible licigacion.

D . Public or Privace Access
You should also be aware chac any R.S. 2477 righc of

access (whecher by seccion line easement or ocherwise)
predacing Nacive use and occupancy is a right of oublic

access, while ic may also permit privace individuals co
have access co ocherwise landlocked parcels, ic also permits
the public ac large co use the righc of way. 0f course,

that does not permic che public to trespass on che alloccee s
or anybody else®"s privace propercy.

David S. Case
Actorney/Advisor

Inc icsurc

Scot: Keep, Div. of Indian Affairs, Washington, D.C.
Area Realty Officer, Bureau of Indian Affairs, Juneau



MEMORANDUM - btate or AlasKa

70: Department of Interior DATE: April 8, 1974

Bureau of Land Management
file NO: 00-2528

TELEPHONE NO: = 364<2121 Ext.I11

1 A * Campbell subject: Existing Trail Systenm
”V Commissioner of Highways

The Alaska Department of Highways has researched and compiled a

detailed Existing Trail System for the State of Alaska. Vfe are

transmitting one set of blueline prints and one bound set .of IK-1
listings for your records. ~ >,

The State of Alaska suaintains ownership of these trails. Tne

information on these trails is available to the public through the

Alaska Department of Highways, and upon request ".fill furnish at

cost, approximately $120.09, a combined set of the plans with the
run. .

Attachments: as stated.

BAC/JOA/jal

»4 Chief R/W Agent < -

| Administration — vk
,_-Alrports S Iy -

| Appraisals .
.~-Engineering -

.. .Atoieriols

i Negotiations

Pre-Audit

! Rein. & Prop. Mgt.
U-Tide " C-

1 .

* Reture- tox |

} File 1



AK-023-MU5-002

MEMORANDUM OF UNDERSTANDING
BETWEEN ALASKA DEPARTMENT OF NATURAL RESOU
ALASKA DEPARTMENT OF TRANSPCA)K{IB'ATION AND PUBLI

BUREAU OF LAND MANAGEMENT

AND

CES
FACILITIES

R
C

PURPOSE

eement Is to establish the
hts-of-way by the Alaska

1. The purpose of thls 7
andt Alaska  Department of
0

9
procedures for the assertion of 24
Department of Natural Resources NR)
Transportation 'and Public FaC|I|t|es JD T&PF to the Bureau of Land
Management (BLM). Federal/ state/ IocaI fficials need to know
locations of RS 2477 public right-of way assertlons in order to assist
such officials in their land and resource management decisions. The
public needs to know the location of RS 2477 public right of _way
0 avoid unauthorized uses private lands. This

[
1

assertions t

Memorandum of Understanding (MOU) will establlsh procedures that will
er|1ab|e RS 2477 rights-of-way assertions to be placed on land status
plats.

BACKGROUND

2. RS -2477/ formally codifiedas 43 U.S.C 932 (repealed b
P.L. 94-579/- Federal -Land Policy and Management Act of October 21

1976)/ provides:

The right of way for the construction of highways
over public lands/ not reserved for public uses/ is

hereby granted.

3. By regulation found in 43 C.F.R. 2802.5 (b)/ the Bureau of
Land Management has provided:

In order to facilitate mana%ement of the public
lands/ any person or state or local government which
has constructed public hlghways under the authority-
of RS 2477 (43 U.S.C. 932/ Pealed October 21/ 1976)
may file a map showing the location of such public
highways with the authorized officer.

4. In Hamerly v. Denton/ 359 P. 2d 121/ 123 (Alaska 1961)/ the
Alaska Supreme Court stated that the general rule regarding acceptance
of the RS 2477 federal grant;

Before a highway mar be created/ there must be either
posuve act on the opart of appropriate public
authorities of the state/ clearly manifesting an
intention to acceﬁt the grant/ or there must be
public use for such a period of time and under such
con H\ons as to prove that the grant has been

li
di

NAA
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5.  The United States'Departmen lor# Office of the

t of the
Solicitor# stated in a memorandum dated July T7#

"C(T)he Department of the] Interior has long r
that State law controls what constitutes a (R.

highway within each state;" and
6. Alaska Statute 19.45.001(8) states:

"Highways includes a highway (whether included in the
primary or secondary systems), road, streetd# trail,
walk# bridge# tunnel# drainage structure and other
similar —or related structure or facility, and
right-of-way thereof# and further includes a ferry
system, whether operated solely inside the state or to
connect with a .Canadian highway# and any such related

facility;" and

7. WHEREAS by statute# AS 19 SLA 1923; 123 SLA 1951; 35 SLA
1953, AS 19.10.010, the State of Alaska has accepted the RS 2477

grant.,

§. The RS 2477 grant has also been accepted in many cases by
actual public use or expenditure of public monies on unreserved public

lands for highway purposes.
POLICIES AND PROCEDURES

_ -9, DOT&PF shall have responsiblity for asserti
identifying and submitting maps to BLM of all RS 2477 rights-of-way
established before October 21, 1976# identified on the list of state
maintained highways. DOT&PF's responsibility under this paragraph
includes both state and*non state lands.

. 10.  DNR or DOT&PF may identify, assert# and submit maps and
idence of use to BLM for all other RS 2477 rights-of-way established

*

rtin and for

ev
before October 21# 19764 situated upon any land within the State of
Alaska.

. 11. DNR or DOT&PF shall accept evidence of use on any
right-of-way established before October 21# 1976# from other state
a?e_nmes# local governments# and members of the public. For all
claims of RS 2477 rights-of-way which involve state land or provide
ac%e%sl_ ﬁodstate land or public water an ADL/LAS case file will be
established.

12, DNR- or DOT&PF may maintain duplicate sets of all files
regarding RS 2477 rights-of-way. All _newIP/_ created RS 2477 files# or
any documents to bhe added to an existing-file#-will be duplicated and

forwarded from one agency to the other.
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Increments of maintenance over several years may
equal construction.  When public funds have been
spent on the road it may be a public road.  When
the history of a road is unknown or questionable/
its mere existence in a condition adequate for
public use may be evidence that construction has

taken place.

b. A highway is freely open to
everyone. Roads that have had access restricted
to the public by locked gates or other means may

not be public highways.

. c. The construction of a public
highway on unreserved opublic Jland must have
occurred prior to October 21/ 1976,

d. A State has to have a procedure
to confirm the R.S. 2477  public highway
right-of-way permit.

18. This MOU establishes the state's procedure to confirm the
RS 2477 and thereby fulfills item d in paragraph 17 above.

19.  DNR shall plot each RS 2477 right-of-way asserted on their
land status plats. - Pt

20.  Nothing in this Memorandum of Understanding shall obligate
any oparty in the expenditure of funds/ or for future paymentsgof
money/ in excess of appropriations authorized by law. -

* i

21.  Each party agrees that it will be responsible for its own
acts and the results thereof and each party shall not be responsible
for the acts of the other parties; and each party agrees it will
assume to itself risk and liability resulting in any manner under this

agreement.

22, Nothing in this MOU is intended to [limit _a%ency-or
individual rights to normal administrative or judicia appeal
processes.
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23 Nothing herein is intended to conflict with Federal, State
or local lawe of regulatioms, If there are conflicts, this agfeement
will be amended as soon as practical to bring it into conformance with
conflicting laws or regulations.

24 It is understood by all parties that individual citizens
may be entitled to assert rights-of-way under RS 2477 notwithstanding
this agreement. Nothing 1in this Agreement shall affect the right of

private citizens to assert rights-of-way under RS 2477 in conformance
with applicable law.

*25. The effective date of this agreement shall be from the
date of _flnall_su%nature. The agreement shall remain in effect until
the parties jointly agree otherwise.

Da te Q 2-cP ,1984

. Mrdssxa, DrStmict ManaPer,
central District Office, Alaska Department of Natural Resources

Date 1984

Carl Johnson* District Manager, V
Fairbanks District Office, Bureau of Land Management

Date
H. Glenz Deputy Commissioner, _
NForth.elrn on, Alaska Department of Transportation
acilit
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13. Al maps showing the Jlocation of RS 2477 rights-of-way
established before October 21, 1976, submitted to BLM shall be the
best maps possible but not of lesser detail than standard USGS maps at

a scale 1:63,360. Maps and supporting documentation shall be
submitted by both agencies concurrently. The submission of such maps
showing the location of RS 2477 rights-of-way .on public Jlands shall
not be conclusive evidence as to their existence. Similarly, a

failure to show the location of RS 2477 rights-of-way on any map shall
not preclude a later finding as to their existence.

14. There shall Dbe established an RS 2477 coordinating
committee in the Northern Region of Alaska composed of DNR, DOT&PF and
BLM. The purposes for this committee are as follows:

(a) coordination of agency priorities for identifying,
locating, and asserting RS 2477 rights-of-way;

(b) coordination of RS 2477 processing procedures for
identifying, locating, establishing case files*, making assertions, and
platting claims on both federal and state land status plats; and

(c) coordination of requests made to and by the agencies.

15. Each, assertion of the existence of an RS 2477 right-of-way
made pursuant to this agreement and "the submissions to BLM will be
reviewed by BLM to ensure the land was unreserved public land as of
the date claimed and was established prior to the repeal of the law on
October 21, 1976. BLM will not adjudicate the validity of RS 2477

assertions.

16. BLM, DNR, and DOT4PF shall each issue a serial number and
establish a case file for each claim made pursuant to this agreement.
All correspondence shall "reference all agencies®™ file numbers.

17. BLM shall plot each RS 2477 right-of-way asserted on their
Master Title Plats when the following criteria are met (BLM Manual
2801.24 B.l1, Rel. 2-152, 9/10/82):

1. Criteria for identification of
R.S. 2477 Public Highways, 1include four elements:

a. In order for a valid
right-of-way to come 1into existence, there must
have been the actual building (construction) of a

highway. Mere wuse, planning, or surveying, does
not equal construction. However, construction may
not have occurred all at once. Road maintenance

often equals 1improvement, or even construction.



CITIZENS® ADVISORY COMMISSION ON FEDERAL AREAS
515 Seventh Avenue, Suite 310
Fairbanks, Alaska 99701

(907) 456-2012 .

Memorandum
TO: Commission Members
FROM: Nancy Albrittain-Jackson
RE - Federal Right-of-Way Grants, RS 2477

DATE: May 2, 1983

Since settlement began in Alaska, the majority of the roads
and trails were constructed out of necessity by the users of
public lands. Construction was carried out under a number
of statutes 1including the 1866 mining law, the applicable
part of which is commonly referred to as RS 2477.

RS 2477 granted to the states and territories, free
rights-of-way over unreserved public land for highway
purposes. The object of the grant was to enable citizens to
construct roads across public domain. There were no con-—
ditions except that the road had to be constructed and used
by the public on what was at the time unreserved public

land. RS 2477s were used for postal routes, freight hauling
and access to mining claims, as well as other commercial
travel and general public rights-of-way.

As settlement expanded and lands passed into private owner-
ship or single use management areas, the issue of public use
of existing roads and trails intensified into conficts.

At present, the Bureau of Land Management does not involve
itself in RS 2477s, therefore conflicts must be resolved in
court and the decision is usually based on a less than full
understanding of the rights granted under Federal law and a
less than complete record of the construction, use and land

ownership at the time public use was 1initiated. Such
documentation is essential in proving that a road 1is a RS
2477. Documentation of use 1is not always readily apparent,

but can often be found in a number of historical sources

such as old maps, Alaska Road Commission reports, Territori—
al Governor®s reports, and affidavits of old-timers who used
the roads and trails. Thus the private citizen 1is left to
his own resources to defend these Federal access grants.
Litigation 1is costly; the average citizen cannot afford it.

At stake are many roads, trails and access routes throughout
the state which have been lawfully used and maintained.
Those rights will be lost forever if they are not secured.
However, State policy has been inconsistent on the subject
of RS 2477s. The State could establish a board composed of
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August 16/ 1984
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AUG 2 .'1984

Alaska Land Use Council
Anchorage, AK

Governor Bill Sheffield/ State Cochairraan
Vern Wiggins/ Federal Cochairman

Alaska Land Use Council

P.C Box 100120

Anchorage/ Alaska 99510

Dear Governor Sheffield and Mr. Wiggins/

Members of the Citizens' Advisory Commission on Federal
Areas at their August 3 meeting passed a motion to request
the Alaska Land Use Council to Rrowde time for a report to
the Council by the Commission chairman/ Mr. Phil Holdsworth-
at each of the Council meetings/ beginning with the meeting
of September 13.

The purpose of this report would be to coordinate
information and ideas of common interest in an effort to
work more closely on federal land management issues and
concerns. Ten minutes should generally suffice for this
brief exchange.

For the September meeting/ the Commission wishes to make a
presentation on the issue of RS 2477s/ which will be
submitted as a separate agenda item/ and also discuss a
grop_osal for enhancmq the local hire program created bz\
ection 1308 of the Alaska National Lands Conservation At

Sincerely/

Stan Leaphart:
Executive Director



RS 2477
May 2, 1983

Page 2

members of each of the interested State agencies. This
board could study the State®s interest and make recommen—
dations for a state-wide policy regarding RS 2477s. Legis—

lation that would establish a clear specific State policy on
access grants received from the Federal government would be
binding on all State agencies has also been suggested.

In researching "traditional use" and RS 2477s, the
implications of their significance becomes apparent. in
order to resolve the problems associated with RS 2477s, the
Department of Natural Resources would need to address RS
2477s within their land disposal program; the Department of
Transportation and Public Facilities would be concerned
about their responsibility to maintain a RS 2477; federal
land management agencies would lave to find a way to
accommodate valid existing right-of-way grants within
conservation system units; the issue will also have to be
resolved on Alaska Native Claims Settlement lands.
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August 17/ 1984

Governor Bill Sheffield/ State Co-Chairman

Vernon R. ngglns/ Federal Co-Chairmen AUG 2 31984
Alaska Land Use Counci

P.O. Box 100120 Alaska Land Use Council
Anchorage/ Alaska 99510-0120 Anchorage, AK

Dear Governor Sheffield and Mr. Wiggins:

In response to the Alaska Land Use Council's (ALUC) call for
agenda items/ the Citizens' Advisory Commission on Federal v %
Ateas wishes to submit the following item for consideration. k

% ok
The Commission is concerned that inadequate attention is being A
given to the issue of R.S. 2477 Rights of Way in th« planning.
efforts being undertaken for the Conservation System Units ° it
(CSU'a). It is noted that the Department of Transportation is

the State agency vested with the authority to manage R.S»~2477 A
public highway grants on non-State lands.” An absence of at.

clear policy and/or political will in previous State and * . v-
Federal administrations has made it impossible for DOT to

assert this authority.

The Commission proposes that the ALUC move to form a task force
to formulate and execute a procedure to identify and manage
these public highway easements on the ANILCA CSU's. We suggest
that the task force include the Department of Transportation
and Department of Natural Resources as the lead State

agencies. The lead Federal agency should be the Bureau of Land
Management. An important element of such an undertaking would
be adequate funding for the necessary research.

Congress has recognised the undeveloped nature of Al
transportation and- utility system in Title XI| of £
callea for- & systematic and orderly process by which
portation needs of the state are met. While ANILCA
specifically.address the question of R.S. 2477's in
valid- existing rights are protected by Section 1109
the Federal Land Management and Policy Act. This w
rights of wag accepted by the Territory and State o
through AS 19.10.010 or public user prior to 1974,

This issue has been ignored to the detriment of both the State
and the Federal governments as well as the valid existing
rights of the citizens of the State of Alaska. The recent
arrest of a miner on the Bulenberg Trail inside the boundaries

as well as
uld include
Alaska



Governor Bill Sheffield and Mr. Vernon Wiggins
August 17/ 1984
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of the Yukon-Charley National Park and Preserve is a dramatic
example of the confusion inevitable when public issues of such
import are neglected.

The Citizens' Advisory Commission on Federal Areas realizes
this is a difficult and sensitive issue# espemally with regard
to access across ANILCA lands. Reluctance to deal with the
issue is understandable., However# to continue to ignore the
problem will not solve it. The Commission believes its
proposal for the Alaska Land Use Council t~ form a task force
Is the best waY to approach this issue_ wh'.s< may become more of
a problem the fonger It is ignored.

The Commission would like to extend an offer of assistance to
the ALUC in the formation and operation of such a task force.
We hope that you will give this matter your most serious
consideration.

Sincerely#

_ Phil Holdswo”th
Ir Chairman
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ALASKA LAND USE COUNCIL MEMBERS

CITIZENS® ADVISORY COMMISSION ON FEDERAL AREAS
RS 2477 RIGHTS OF WAY

SEPTEMBER 13, 1984

In 1866 the U.S. Congress passed a law entitled "An Act
granting the right of way to Ditch and Canal Owners over the

Public Lands, and for other Purposes."™ Section 8 of this act,
which generally dealt with mining activities on the public
lands, read as follows: "And be it further enacted, That the

right of way for the construction of highways over public
lands, not reserved for public uses, 1is hereby granted.”

This grant, more commonly known as Revised Statute (RS) 2477

(43 USC 8932), was a standing offer by the Federal government
until it was repealed with the passage of the Federal Land
Policy and Management Act (FLPMA) of 1976. While RS 2477 1is no
longer the legal basis for the construction of new public
highways, valid existing rights granted to the Territory, State
and public of Alaska during the period of the act"s efficacy
are protected by FLPMA Section 701 and reaffirmed by ANILCA
Section 1109.

There are perhaps 150 or more RS 2477 rights of way 1in Alaska,
concentrated primarily in the interior, which were accepted
directly by the public of the State and the Territory through
actual construction and use. This 1is exclusive of the Section-
line right of way dedicated by the State 1in AS 19.10.010. which
legislation acts as formal acceptance of the grant offered.
Informal acceptance, that which 1is accepted directly by the
public through actual wuse, 1is an equally valid right recognized
in case law on the subject.

On State owned lands, authority forthemanagement of these
public rights of way 1is vested in the Department of Natural
Resources (DNR). On Federal and pri“.ate lands, the Alaska
Department of Transportation and Public Facilities (DOT/PF) 1is
the managing agency. This authority would extend to those
ANILCA 1lands which were vacant and unreserved public lands
during the period of time when the grant was in effect 1in the
Territory and State. The Alaska Organic Act of 1834 was the
legislation which brought United States law to Alaska,
including RS 2477, and can be regarded as the date at which the
grant became effective in the Territory.

In 1923 the Territorial legislature formally accepted the grant
by dedicating all Section lines to be public highways with an
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HECELVED

SEP OA 1984

Alaska Land Use Council
Dear Alaska Land Use Council Member: Anchorage, AK

Enclosed please find a copy of a draft memo outlining the
Citizens' Advisory Commisson on Federal Areas position
on Revised Staute” (RS) 2477 Rights of Way. The Commission sees
a need for and is proposing the formation of a task force which
will establish a procedure to confirm the State's RS 2477

claims.

Please consider this proposal as it will be one of the topics
of discussion at the upcoming Sept. 13 meeting of the Council.

Stan Leaphart
Executive Director



draft

easement of either 66 feet or 100 feet depending on the land
status at the time of the dedication. Informal acceptance of
the grant has occurred every time men cut their way through the
wilderness during the gold rush 1in effect constructing public
highways for all to use. Many years of use by succeeding
fortune seekers, trappers, traders, subsistence users and
recreationists along those routes has reinforced this legacy.
Once granted and accepted, the vacant, unreserved public lands
over which the right of way lies are severed from ownership by
the federal government and pass to the Territory, the State or
the public of those political entities.

The Alaska National Interest Lands Conservation Act (ANILCA)
mandated the preparation of management plans for the lands
added to the Conservation System Units (CSU"s) created by

that act. Unfortunately, the Federal agencies have neglected
for the most part to consider these public highways 1in the
planning efforts now underway. Ignoring the 1issue of RS 2477

has and will continue to do harm to the interests of the State,
the Federal government and the Alaskan public.

Recently, a miner was arrested by Park Service personnel

within the bounds of the Yukon-Charley National Preserve while
moving a bulldozer along the Bulenberg Trail, which both he and
State officials claim is a valid RS 2477 right of way. The
miner has patented and unpatented mining claims in the National
Preserve to which he 1is guaranteed access by Section 1110 of
ANILCA. These "guarantees™ are honored by making miners and
other traditional users of the lands in question contend with
excessive amounts of paperwork to get permits providing access

to these lands. This Commission believes that this system of
permitting 1is contrary to the spirit and the letter of the law
where Jlegitimate RS 2477%s are 1involved. No one should be

obligated to request permission for the use of public rights of
way that have been part of a transportation system that has
been in use for over eighty years. Valid rights of way
belonging to the State of Alaska are not subject to the
issuance of permits by Federal 1land managers.

This 1is clearly the intent of the Congress as evidenced by the
report of the Senate Energy and Natural Resources Committee
(Report #96-413; November 14, 1979; page 303): "Those private
lands, and those lands owned by the State.of Alaska or a
subordinate political entity, are not to be construed as
subject to the management regulations which may be adopted to
manage and administer any national conservation system unit
which 1is adjacent to, or surrounds, the private or non-federal
public lands. Federal laws and regulations of general
applicability to both private and public lands, such as the
Clean Air Act, the Water Pollution Control Act, U.S. Army Corps
of Engineers wetlands regulations, and other Federal statutes
and regulations of general applicability would be applicable to
private or non-federal public land inholdings within the con—
servation system units, and to such lands adjacent to
conservation system units, and are thus unaffected by the

passage of this bill."

page 2
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The State officials vesfonsible for as.serting. the”"S.fate s
cFaTms “dnd managing tliese rights of way on behalf of the
Alaskan~public~ have Taeen reluctant to do so. Perhaps this is
due to a desire to de-polemicize the relations between the
State and Federal governments since the passage of ANILCA.
However# an absence of both a clear policy and the political
will to follow through on such a policy 1is tantamount to a '"de
facto™ abandonment of these rights of way. This Commission is
implacable 1in its opposition to such an abandonment.

The Yukon-Charley National Preserve case involves more than
access by RS 2477 and will be settled in a court of law. One
thing is clear however/ the trail used in this instance 1is a
valid/ documented RS 2477 according to personnel in both the
Alaska Department of Transportation and the Department of
Natural Resources.

The Citizensl Advisory Commission on Federal Areas proposes the
formation of a work group or task force which will establish a

procedure to confirm the State"s RS 2477 claims. The
Commission requests that the member agencies of the ALUC
cooperate fully 1in the implementation of this proposal. Such

cooperation would include agency acknowledgement of identified
RS 2477 rights of way in the planning efforts of the CSU"s/
adequate manpower and Tfunding for the necessary research.

The Commission recommends that the Alaska Department of
Transportation and Public Facilities and the Department of
Natural Resources act as the co-lead agencies on behalf of the
State 1in the task force. We recommend the Bureau of Land
Management as the lead agency for the Federal government.

This matter 1is in urgent need of attention. Access to
legitimate inholdings on the CSU"s 1is not being adequatelv
addressed by the Federal agencies despite the guarantees of
ANILCA Section 1110. In the absence of a clear initiative on
the part of the State/ the land managing agencies of the
Federal government are only too willing to maintain a posture
of silence on the RS 2477 issue while plans for the CSU"s are
being prepared. Timely action by the appropriate State
agencies 1is necessary to ensure federal and private recognition
of RS 2477 rights of way. These rights.have been jeopardized
by the bureaucratic inertia of previous administrations.

The Citizens®™ Advisory Commission on Federal Areas believes the
ALUC 1is the proper instrument through which this problem may be

addressed. Formation of an intergovernmental task force will
clear up some of the confusion felt by private and public land
managers on all levels of responsibility. Perhaps more

importantly/ this proposal calls for Federal recognition that
the State of Alaska 1is entitled to the same rights granted to
all other states.

page 3
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OF THE FOURTEENTH REGULAR MEETING OF THE
ALASKA LAND USE COUNCIL
September 13, 1984
Anchorage, Alaska

I. CALL TO ORDER

The meeting was called to order by the State Cochairman
Designee, Robert Grogan, at 9:07 A_.M., in the Alaska
Land Use Council Conference Room, 1689 "C" Street,
Anchorage, Alaska, Thursday, September 13, 1984.

I1. ESTABLISHMENT OF QUORUM
Council Members Present:

Vernon R. Wiggins Federal Cochairman

Robert Grogan State Cochair Designee,
Representing Governor
Sheffield, State Cochairman

Don Nielsen Representing Jake Adams,
Alaska Native Regional
Corporations

Roger Contor Regional Director, National
Park Service

Mike Penfold Director, Bureau of Land
Management

Dave Haugen Representing Richard Knapp,

Commissioner, Department of
Transportation and Public
Facilities

Janie Leask President, Alaska Federation
of Natives

Michael Barton Regional Forester, U.S. Forest
Service

Robert Putz Regional Director, U.S. Fish &
Wildlife Service

Denny Kelso Representing Don Collinsworth,
Department of Fish & Game

Esther Wunnicke Commissioner, Department of
Natural Resources

Frank Cunningham Regional Director, Federal
Aviation Administration

Jim Brooks Representing Robert McVey,

Director, National Marine
Fisheries Service

Richard Neve"®", Commissioner, Department of
Environmental Conservation

A quorum was established with all members of the Council
present or represented.
Opening Remarks of Cochairman:



MR. WIGGINS welcomed Mr. Michael Barton, Regional
Forester, U.S. Forest Service, to the Council
succeeding Mr. John Sandor who had retired since the
last meeting. Mr. Wiggins praised Mr. Sandor for his
20 years" service in the State of Alaska. A plaque was
presented to Mr. Sander for his service on the council
and he was honored following the meeting at a special

reception.

Jim Brooks 1is sitting in for Mr. McVey, Regional

Director, N.O.A.A.

Don Nelson works for Bristol Bay Native Corporation and

is present cn behalf of Jake Adams who has not returned

from Caribou hunting.

ADOPTION OF AGENDA

A MOTION WAS MADE BY MS. WUNNICKE THAT THE COUNCIL

ADOPT THE AGENDA.
Mr. Contor requested the deletion of one item from the
proposed agenda, Action Iltem 3, Yukon Charley General
Management Plan, at the request of the State which
needs more time to complete its review, and recommended
it appear on the agenda of the next quarterly meeting
of the Council. Sally Gibert distributed a memo
explaining that the State intends to use the time to
complete its review of the plan. Mr. Contor praised

the progress being made since the process of planning



development and most review was moved to Alaska, but
requested the State make every effort to stay within

agreed deadlines.

Mike Penfold of the BLM requested two additional items
be added to the discussion and briefing session, 4. New
Townsite policies being implemented by the Bureau of
Land Management, and 5. Competetive races and similar

events crossing multi-jurisdictional lands.

Janie Leask requested the Alaska Land Bank be moved
from Discussion to Action Iltems on the Agenda in order
to obtain the Council s endorsement of a 90-day

extension to the comment period.

With these modifications, THE MOTION FOR ADOPTION

OF THE AGENDA PASSED UNANIMOUSLY.
|

LAND USE ADVISORS COMMITTEE REPORT

DR. DREW reviewed the actions and motions that the
advisors committee took on their meeting on August 30,

1984 in Anchorage.

A MOTION was made by Wayne Ross that the Land Use
Advisors Committee and the Alaska Land Use Council
defer consideration of the Bristol Bay Cooperative
Management Plan until its next meeting, after the

September 13, 1984 meeting of the Alaska Land Use



Council, and that the full text of the revised plan be
submitted to the members of the Land Use Advisors
Committee and the Alaska Land Use Council at least 45
days before said meeting. The motion was seconded by
Brian Rogers and a voice vote was taken. THE MOTION

PASSED UNANIMOUSLY.

DR DREW acknowledged that the Yukon Charlie General
Management Plan agenda item had been deleted from the
present meeting. However, he read two motions that

were passed with regard to the Yukon Charlie area:

A MOTION was made by Brian Rogers that the Land Use
Advisers Committee encourage the National Park Service
and the State of Alaska to provide greater public
access to and through the Yukon Charlie Rivers National
Preserve by encouraging construction and operation of a
sternwheeler ferry between Dawson and Circle, Alaska,
or other appropriate means. The intention was not that
the state or the federal government establish the ferry
system, but that the establishment of it be encouraged
by whatever means seem to be the best. The motion was
seconded by Dr. Hugh (Bud) Fate and a voice vote was

taken. THE MOTION PASSED UNANIMOUSLY.

A MOTION was made by Steve Silver that the Land Use
Advisors Committee recommend that the Alaska Land Use
Council not approve the Yukon Charley Rivers Preserve

General Management Plan. The Motion was seconded by



Dr. Hugh (Bud) Fate and a voice vote was taken. THE
MOTION DID NOT PASS, with six (6) of the Advisors
voting affirmative, three (3) Of the Advisors voting

negative, and two (2) of the advisor-, abstaining.

I was asked by the Advisory Committee to list the two
reasons for the six negative votes with respect to that
motion. The reasons for the negative votes: 1) Some of
the advisors felt that provisions for the development
of public access by ground or water transportation for
recreational use within the preserve and park are
inadequate. 2) Provisions for fisheries enhancement

for recreational or subsistence use are nonexistent 1in

the plan.

A MOTION was made by Steve Silver moving that the Land
Use Advisors Committee urge the Alaska Land Use
Council, and specifically the Governor, as State
Ccchairman, to request a State of Alaska Attorney
General"s opinion on the legality of the use of Section
1302xi) of ANILCA, to add a 971,800-acre parcel of
relinquished State selections located adjacent to the
Arctic National Wildlife Refuge, in light of the
requirements of Section 1326 of ANILCA which requires
congressional approval of any addition of acreage
exceeding 5,000 acres to a wildlife refuge. This
opinion should specifically address the issue of
"donation" and whether relinquished State selections

can be donated by the State under the provisions of



Section 1302(i1) of ANILCA. If the Attorney General”®s
office determines that the use of Section 1302(i) is
not legal, the Land Use Advisors Committee urges the
Governor to take such action, including legal action,
as 1s necessary, to require the Department of the
Interior to comply with the provisions of Section 1326
of ANILCA. The Motion was seconded by Brian Rogers and

a voice vote was taken. THE MOTION PASSED UNANIMOUSLY.

In addition, a number of the advisors requested
clarification from the federal solicitor on the use of
the term "donation"™ 1in this particular issue, andit

was suggested that the federal Cochairman requestsuch

clarification from the fsderal solicitor.

A MOTION was made by Bob Swetnam that the Alaska Land
Use Council, at its November or December meeting,
request the Department of Interior withhold finalizing
the Proposed Cabin Regulations until the matter has
been studied and considered by the Alaska Land Use
Council and their recommendations forwarded to the
Department cf Interior. The Motion was seconded by
Wayne Ross and a voice vote was taken. THE MOTION
PASSED UNANIMOUSLY.

With reference to the proposed cabin regulations, a
MOTION was made by Dr. Hugh (Bud) Fate TO USE A
MEDIATION BOARD, COMPOSED OF THE National Park Service,
the State of Alaska, and a local peer group, to

adjudicate matters between the claimant and Federal



Government. The second preferred alternative would be
the use of an administrative law judge and the
procedure associated therewith. The Motion was
seconded by Wayne Ross and a voice vote was taken. THE

MOTION PASSED UNANIMOUSLY.

A MOTION was made by Brian Rogers that the Land Use
Advisors Committee request the Alaska Land Use Council
extend fcr 90 days the comment period on Proposed
Guidelines for the Alaska Land Bank. The Motion was
seconded by Steve Silver and a voice vote was taken.

THE MOTION PASSED UNANIMOUSLY.

A MOTION was made by Steve Silver to institutionalize a
process wherein all actions taken by the Land Use
Advisors will be included under the appropriate topic,
in the Alaska Land Use Council®s Agenda packets. Said
actions to be noted under one of three titles:

1. "Recommendation by Land Use Advisors

Committee;"

2. "ltem Considered - No recommendation made;"
3. "lItem Not Considered - Not sufficient time;

allotted to study."

The motion was seconded by Brian Rogers and a voice

vote was taken. THE MOTION PASSED UNANIMOUSLY.

The purpose of this motion is that sometimes the
Advisors Committee discusses items that may be on a

Land Use Council Agenda two or three meetings after the



Advisors Committee has taken place. Sometimes the
results of the Advisors actions get lost before the
actual Council meeting takes place. The intention here
was simply to insert a sheet showing advisors actions
before each of the items as they come up on the Council

agenda for a specific meeting.

A MOTION was made by Brian Rogers to approve the
following Resolution recognizing Mr. Steve Silver for
his service, dedication and effective work on the Land
Use Council Advisors Committee since the inception of
the Committee. Mr. Silver will be leaving Alaska
temporarily to pursue his legal career in Washington

D.C. The Motion reads as Tfollows:

WHEREAS, Steve Silver has been an active member of the

Alaska Land Use Advisors Committee since its inception,

WHEREAS, Steve served as chairman of the Committee

during its formative year, and

WHEREAS, Steve"s knowledge of Alaska land use issues
and his detailed knowledge of the Alaska National
Interest Lands Conservation Act has been invaluable to

the Committee, and

WHEREAS, Steve®s understanding of federal procedures

and the needs of state residents has been beneficial to



the Committee in our consideration of recommendations

to the Alaska Land Use Council and federal and state

agencies, and

WHEREAS, Steve had decided to leave Alaska temporarily

to pursue his legal career,

now therefore be it resolved by the Land Use Advisors

C mmittee of the Alaska Land Use Council that we

express our

- heartfelt thanks to Steve Silver for his service to

the Committee, the "rate of Alaska, and the people of

Alaska;

- sorrow that he is leaving the Committee;

- best wishes for his future endeavors, anc

- hopes that he will return to Alaska to continue his

involvement in. Alaska Land issues.

The motion was seconded and a vote was taken. THE
MOTION PASSED UNANIMOUSLY, thus ending the report by

Dr. Drew for the Land Use Advisors Committee.

MR. WIGGINS reported that there was a solicitor’s
opinion dated August 27, 1984 regarding Section 1326.

The use of the word "donation" there gives rise to this



concern. In order to satisfy the request of Dr. "Drew
and others, Mr. Wiggins will ask the Solicitor®s office
to talk with the State Attorney.General *s office and
clarify the use of the word "donation”” in the text of

the document.

MR. WIGGINS also indicated he was not aware that the
Land Use Advisors Committee had made an identical
recommendation to the one Ms. Leask had indicated that
AFN would offer requesting an extension of the 90 days

on the Land Bank.

Regarding including Advisors Committee comments in the
agenda, MR. WIGGINS encouraged members of the Land Use
Council to become more than "one day a quarter”
participants. He ackowledged that all are very busy
doing many other commendable things and there is not a
lot of time, but effective participation requires more

than one day a quarter on Land Use Council matters.

MR. WIGGINS commended Dr. Drew"s detailed report on the
reasons that six of the members voted against the Yukon

Charlie General Management Plan.

MR. BROOKS requested clarification of the Bristol Bay
Motion in relationship to Paragraph 2 (d) which is
directed to the Secretary of the Interior to enter into

an MOU. He questioned if it ought not also be directed

to the Governor.



MS. WUNNICKE said she had no objections.

ACTION ITEMS

1. MR. NEVE!l MOVED THE ADOPTION OF THE MINUTES
OF THE PREVIOUS MEETING, HELD May 23, 1984.
MR. BARTON SECONDED THE MOTION, AND IT PASSED

UNANIMOUSLY.

2. Bristol Bay Cooperative Management Plan

MS. WUNNICKE identified the report to the
Council members with respect to comments
received by Bob Putz and herself as designees
of the Cochairmen of the Council with respect
to the Bristol Bay Cooperative Management
Plan; as well as correspondence between the
Governor of Alaska and the Secretary of the
Interior; a memorandum from Bob Putz which
originally was addressed to che Advisory
Committee of the Council and has since been
furnished to all members of the Council; and
a letter from herself outlining the actions
contemplated by the State of Alaska. MS.
WUNNICKE MOVED THAT THE ALASKA LAND USE
COUNCIL ADOPT THE FOLLOWING MOTION IN THREE

MAJOR PARTS:



"A. The Alaska Land Use Council recommends
to the Secretary of the Interior that the
Bristol Bay Cooperative Maragement Plan be
amended to reflect the decision of the State
of Alaska to withdraw as co-signer of the

plan;

B. That the specific recommendations which
have already been presented by the U.S. Fish
and Wildlife Service, the Department of
Natural Resources and the Alaska Land Use
Council Staff Committee be adopted by the
Council and included as part of its
recommendation to the Secretary. These

recommendations are:

(1) That an introduction to the plan
(as described in Dr. Putz®"s memo of
August 30, 1984) be included in the
document clarifying that all items 1in
the plan relating to non-federal lands
and actions are "recommendations™ and
not binding on the state government,
local governments or Native

Corporations;

(2) AIll items relating to federal lands
and actions remain as presented in the

Proposed Plan;
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(3 That changes recommended by the
Departments of Natural Resources and
Fish and Game and concurred with by the
Staff Committee be incorporated in the

plan;

(4) That a master memorandum of
understanding be entered into by the
Secretary of the Interior and the State
f,f Alaska following approval by the
state of the Area Plan and the Secretary
of the Bristol Bay Regional Management
Plan, to address items requiring
participation by both parties;

(5) Prior to printing the Bristol Bay
Regional Management Plan and Final
E.1.S., the plan be edited to reflect

these recommendations.

C. That the Alaska Land Use Council
approves the Bristol Bay Regional Management
Plan (formerly Cooperative Management Plan)
with the above revisions and recommends that
it be published along with a Final
Environmental Impact Statement and, after
compliance with the required federal
procedures, the plan be signed by the

Secretary of the Interior.™



THE MOTION WAS SECONDED BY DR. PUTZ.

In the discussion that followed, Janie Leask (AFN)
expressed disappointment that the original
cooperative land use plan could not be worked out
or. implemented. She strongly recommended that the
memorandum of understanding between the State of
Alaska and the Department of the Interior include
an annual meeting of federal, state, and local
people to see how the different plans are
progressing, and in a cooperative effort see that
the plans are brought before the Land Use Council
to assure communication and cooperation and leave
the door cpen to a future Bristol Bay cooperative
management plan. Ms. Wunnicke endorsed the idea
of public participation in the final plan. Dr.
Putz recommended an annual report to the Council.
Mr. Nielsen identified a deviation from the BBRMP
that the Alaska Peninsula National Wildlife Refuge
Plan has taken already. It does not coincide with

the statements made by the Secretary of the

Interior.

Dr. Putz said that the Secretary has made no
statements. He recognized that the proposed
Bristol Bay Regional Management Plan did identify
three trans- peninsula transportation corridors:
Pilot Point to Wide Bay; Port Heiden to

Kujulik/Aniakchak Bay; and Port Moller to Balboa
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Bay. The Draft Alaska Peninsula National Wildlife
Refuge Comprehensive Conservation Plan states that
the Pilot Pci. v to Wide Bay and the Port Heiden to
Kujulik/Aniak qaﬁ'Bay identify routes that are
subject to our compatibility test, and that roads
on these corridors appear to be incompatible witli
the purpose of the refuge at this point in the
planning process. Although it may appear that the
Service is going counter to the Bristol Bay
Regional Management Plan it has carefully
considered this position before drafting the plan,

and offers the reason for its position as follows:

"The Bristol Bay Regional Management Plan simply
identifies possible corridors. The Alaska Penin-—
sula National Wildlife Refuge Comprehensive
Conservation Plan identified an area within the
Refuge where the greatest possibility of oil and
gas in commercial quantities were identified, and
therefore we developed and identified the route to
be used in moving these products to market, and
that was Port Moller to Balboa." Putz referred to
page 100 of the plan which shows that if at some
future time the commercial discovery of oil and
gas is made in the region and a pipeline across
the peninsula is proposed to facilitate product
marketing and distribution, then development of
this corridor will be reviewed under Title 11

ANILCA and appropriate regulations. It is not
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ruled out totally. We are just saying, wait till
the time is there. The bottom line is that this
is a draft plan and we would appreciate your

comments on it.

MR. NIELSEN drew to the Council®s attention that
The Bristol Bay Native Corporation does not look

at the draft refuge plan favorably now.

MR. KELSO thanked the study group and its techni—
cal teams for all their efforts in working on the
Bristol Bay plan. A great deal of hard work and
commitment of time and resources over the past
three and a half years has gone into this Plan.

It has resulted in a high quality product and it
set a standard for public participation and
effective cooperation and coordination among state
and federal agencies and the public. He praised
the hard work and genuine productivity that has

come from the effort.

THE MOTION CARRIED AS PROPOSED BY UNANIMOUS VOTE.

Ms. Wunnicke noted that the Commissioners of
Natural Resources, Department of Fish and Game and
Department of Environmental Conservation will be

co-signing the State®"s Area Plan today.



Ms. Wunnicke expressed appreciation to Nancy
Stromson of the Fish and Wildlife Service for a
very fine professional job. above and beyond the

call of duty.

Yukon Charley General Management Plan

This item was deleted from the agenda. It will be
discussed at the next meeting. The State needs

more time to finalize its work.

Southeast Alaska Visitors Center

MR. BARTON noted that the site for the Center has
been recommended by a project group working on its
location as at Ketchikan. The City and Borough of
Sitka had expressed some concern about that
location. A letter dated June 12, 1984 withdraws
Sitka®"s objection. Mr. Barton read an excerpt
from the letter: "The purpose of this letter 1is
to withdraw any formal request for review of the
group®s recommendation, and request that you
proceed with the Center in Ketchikan without
further delay." Signed by Richard Anderson,

Administrator.



The staff committee, the Land Use Advisors, and
the Citizens®" Advisory Commission on Federal Areas
have all endorsed the project group"s

recommendation.

MR. BARTON MOVED THAT TrIE LAND USE COUNCIL ENDORSE
THE PROJECT GROUP®"S RECOMMENDATION FOR THE
LOCATION AT KETCHIKAN FOR THE SOUTHEAST ALASKA
VISITORST CENTER THAT WILL REPRESENT ALL OF
SOUTHEAST ALASKA. MS. WUNNICKE seconded the

motion.

MR. WIGGINS asked if the recommendation 1is
addressed to anyone 1in particular or just an
expression of the Council®s concurrence in the
selection of Ketchikan as the site. He wanted to
know who has responsibility for the action that

will implement this.

MR. BARTON indicated that the Forest Service 1is
the lead agency at Ketchikan, but the same process
will be followed as was done at the other two
centers. The recommendation is addressed to Mr.

Barton as a representative of the Secretary of the

Agriculture.

Mr. Grogan asked for any objections to the motion,

and hearing none, announced that it carr Zes.



Long Range Goals and Objectives

V7ALT SHERIDAN, chairman of-the work group that was
chartered to look into long range goals and
objectives of the Alaska Land Use Council and make
recommendations to the Council, reported that the
work group has looked at a number of different
alternatives tha-~ are outlined in the packet, and
is recommending that one of the alternatives be
adopted by the Council so that the work group can
go ahead and proceed. Basically, the recommenda—
tion is that the Council Members, Staff Committee
and Land Use Advisors be involved in the develop—
ment of the long range goals and objectives, and
that in addition a list of key Alaskans be put

together and invited to participate in the process

as well.

Mr. Sheridan discussed C.M. #019/84 which reads in
part,
"The Staff Committee recommends that
the Council authorize the work group to

proceed with implementation of Alterna—

tive II1. Such authorization from the
Council will be limited to:
1. Preparation of a key contact list

consisting of 20-40 persons repre—

senting a broad cross section of
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interests and expertise in Alaska

resource management.

2. Preparation of a set of questions
designed to elicit the views of the
key contacts, Council members,
Staff Committee members and Land

Use Advisors.

3. Preparation of a detailed time line
and study plan for completing the

project.™

MR. WIGGINS expressed his disappointment that the
group which was specifically asked for a product
had returned instead with a process to get a
product, and had taken almost a year developing
the process. He asked for a time line in getting
a set of written goals if at the November or
December meeting the group comes back with

recommendations.

MR. CONTOR expressed a preference for Alternative

MR. WIGGINS MOVED TO EXPRESS THE COUNCIL"S
CONCURRENCE WITH THE RECOMMENDATION FROM THE STAFF
COMITTEE IN THE MEMORANDUM #019/84, i.e. THAT THE

STAFF COMMITTEE HAS REVIEWED THE WORK GROUP®S
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RECOMMENDED APPROACH WHICH IS ALTERNATIVE 111 AND
CONCURS THEREIN. IF THE COUNCIL CONCURS WITH THIS

MOTION, IT IS HIS INTENT THAT THE WORK GROUP BE

N

DIRECTED TO PROCEED WITH DEVELOPING ITEMS 1,
AND 3 AS LISTED IN THE MEMORANDUM FOR REVIEW AND
APPROVAL OF THE COUNCIL AT THE NOVEMBER/DECEMBER

MEETING.

MR. WIGGINS further added to the motion a
statement of intent that it is to be clearly
understood that the group is expected to return in
November/December with the outline, and that it is
the expression of the Council that the process be
completed and ready for the Council®s
consideration by the April/May meeting. Mr.
Wiggins pointed out that implicit in the motion 1is
the selection of Alternative 111 t,:at the
committee will be back at the November meeting
with the items as indicated, and the process will
be completed in time for the Council to consider

it at the May meeting.

Mr. Barton seconded Mr. Wiggins® motion.

MR. PENFOLD raised a question on the motion. He

felt that the Advisors Committee should be

involved in this decision.



MR. WIGGINS indicated he feels at least one of the
group of 20-40 persons ought to be a representa—

tive of the Citizen®"s Advisory Group.

MR. PENFOLD suggested the Citizens®™ Advisory Group
could give some suggestions as to who should

serve.

MR. WIGGINS stated that he did not wish the
Council to become involved in a debate on who
should serve on that committee because there are
many hundreds of interests to be served and
someone must deal with melding all those interests
somehow. He agreed that the Citizens®™ Advisory

group should be consulted consistently.

Ms. Wunnicke remarked that in the listing under
Alternative 111 they do list the Land Use Advisors
for review and comment at each stage of the
effort. However, Mr. Wiggins indicated he
understood Mr. Penfold had reference to the State
Citizens" Advisory Commission. Ms. Wunnicke
agreed that they should be involved. Ms. Wunnicke
also asked for Mr. Contor to expand on his point

with respect to Alternative 1.

MS. WUNNICKE pointed out that what Mr. Contor had

to say with respect to Alternative 1 was a point



well taken and she wished to have him expand on

it.

MR. CONTOR said that Mr. Wiggins had touched on
the problem that the Council could argue forever
as to which 30-40 people we ought to have, and he
was not sure that the product would benefit enough
to justify that amount of energy expenditure. The

big question is who 1is going to pick the 30-40.

MR. WIGGINS said he was content to let the staff
already assigned wrestle with that problem. If the
composition is not adequately balanced and
representative of a sufficiently broad spectrum of
interests in Alaska he, for one, would vote to
send the staff back to recompose the committee and
do it over again. He also voiced another concern
with Alternative 1. He said, "There 1is nothing
more jaded than a bureaucrat®s view of what a
bureaucrat ought to be doing," and "I think the
opinions of what we ought to be doing of 20 or 40
Alaskans would be very valuable. I think it might
surprise some of us.™ He expressed his feeling
that there is a lot of merit in Alternative I111°"s
approach. It is not significantly different from
Alternative | except in that one ~-rnra, but that of

itself is a worthwhile difference.



MR. PENFOLD questioned that the 20-40 are not a
committee, but rather people with whom discussions
will be held. Mr. Wiggins- agreed that was his

understanding of the recommendation.

MS. WUNNICKE expressed an opinion that the point
is well taken that the Council may need an outside
view. However, she warned the viewers that the
Council 1is still constrained by the purposes in
the establishment of the Council as set out in
ANILCA, and that the Council is not formed to
advise the world on all matters coming before us.

With that caveat, Ms. Wunnicke withdrew her

objection.

MR. GROGAN called for objections to the motion.

Hearing none, he announced it had carried.

Cabin Management Policy

MR. WIGGINS introduced C.M. #020/84. He pointed
out that in the last line reference 1is made to the
Council®s December meeting and that in order for
the Council to stay on schedule, it should take

place in November.

MR. WIGGINS furtner stated that two things should

happen: The Project Group should make a
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presentation at the Alaska Land Use Council at the
September 13, 1984 meeting. The person who was to
do that is out of the State. Second, The Alaska
Land Use Council is to write a letter to the
Director of the Nationaj. Park Service and the
Secretary of the Interior requesting that no
action on the Proposed Cabin Regulations be taken
until the Council has had the opportunity to
forward its comments and recommendations

subsequent to the Council®s November meeting.

Mr. Wiggins stated that his understandir?7 of the
reason behind the recommendations is a strong
desire on the part of the Department of
Agriculture, the Department of Interior agencies
that are dealing in land management, concurred in
by the State of Alaska, and he was not aware of an
expression from the Alaska Federation of Natives
on the subject, that there be an attempt made to
have a set of uniform federal government policies,
guidelines, and regulations applied to cabins on
federal lands for national forests, wildlife
refuges, national parks and BLM public lands. The
effort is, secondly, guided by the hope that the
policy could also have some consistency, to a
maximum extent possible, and that is a word I
perhaps ought not to use, compatibility,

similarity, whatever with the State®"s developing
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regulations and policies on cabins on public

lands. From what I read, there seems to be some
closeness developing. The- staff committee and the
work group has requested that we ask for this

delay for two purposes:

A. Some of you still want to submit

comments; but more importantly,

B. The request is to ask the Department of
Interior to hold up finalization of its
National Park Service proposed cabin
regulations to permit the Land Use
Council®s group to develop an
expression of intent and identify some
common areas on Federal cabin policy so
that those can be articulated and
hopefully get Agriculture and Interior's
three agencies on the same track in the

area of cabin policy.

MR. WIGGINS MOVED THAT THE COUNCIL REQUEST THE
CABIN POLICY WORK GROUP TO CONTINUE WORKING
CLOSELY WITH THE NATIONAL PARK SERVICE; TO
UTILIZE THE PUBLIC AND AGENCY COMMENTS RECEIVED BY
N.P.S. ON THE DRAFT REGULATIONS; AND TO FURNISH
THIS COUNCIL WITH A MEMORANDUM CONTAINING A
RECOMMENDED UNIFORM CABIN POLICY STATEMENT FOR

CONSIDERATION AT THE COUNCIL®S NOVEMBER MEETING.
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MR. WIGGINS FURTHER MOVED THAT THE COUNCIL
RESPECTFULLY REQUEST THAT THE SECRETARY OF THE
INTERIOR AND THE DIRECTOR .OF THE NATIONAL PARK
SERVICE DELAY FINALIZING THE NATIONAL PARK SERVICE
DRAFT CABIN REGULATIONS PENDING ACTION BY THE
COUNCIL ON A RECOMMENDED UNIFORM CABIN POLICY FOR

USE BY ALL AGENCIES 1IN ALASKA.

MR. BARTON seconded the motion.

MS. WUNNICKE questioned if the motion should

include the wording "All Federal Agencies."”

MR. WIGGINS said he did not object to Ms.
Wunnicke®s expression of the willingness by the
Department of Natural Resources to join in that
effort. He expressed the opinion that it would be
a good effort, regardless whether it was
successful. He pointed out that there may be such
differences in the way the governments have to
operate that it might not be possible, but it

would be worth a try.

MR. CONTOR clarified what he understood the
working group recommended. He felt the use of the
word "regulation" in describing uniformity is
really not possible. He said he felt it is
possible to have a broad "policy"™ that would apply

to the federal lands, and be very helpful to the
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public in understanding, but the very nature and
mandate of the agencies would prohibit the
regulations from being identical. In reading
ANILCA, cabins in national parks are treated very

differently than cabins in non-park lands.

MR. WIGGINS said he agreed with Mr. Contor. He
reread from the motion "We have requested the work
group to furnish the council with a recommended
uniform policy,” and then "we are requesting the
Secretary of the Interior and Director of National
Park Service to delay finalizing the National Park
Service draft cabin regulations pending action by
the council on a recommended uniform cabin
policy."” So, while the distinctions may sound

subtle, 1in fact they are not.

MR. PUTZ said he thinks it is important that the
work group make that differentiation. The Fish
and Wildlife Service would support the motion
because at this point in time FWS does not have a
good policy, per se, except for general national

policy in its Code of Regulations.

MR. WIGGINS pointed out that FWS does have one
policy- they don®"t burn cabins. Mr. Putz pointed

out that FWS got that policy the hard way.



MR. PUTZ expressed a desire to participate 1in

developing a generic policy.

MR. WIGGINS indicated that for the Council to
engage in a discussion of regulations at this
time, on an agency by agency basis would spell

disaster.

MR. CONTOR offered an amendment to the motion to
provide a time line. Currently the motion 1is open
ended which means that delay could be infinite.

Mr. Contor proposed to amend the motion by adding
the words, "PROVIDED THAT THE RECOMMENDATIONS OF
THE LAND USE COUNCIL ARE SENT FORWARD NO LATER

THAN 30 DAYS FOLLOWING THE NEXT MEETING."

MR. PENFOLD seconded Mr. Contor®"s amendment.

MR. DAVIDGE of the Assistant Secretary"s Office
for Fish And Wildlife pointed out that last year
the Assistant Secretary of Fish and Wildlife and
Parks and the Assistant Secretary of Agriculture
met to discuss their mutual desire to have common
uniform policies across the federal lands in
Alaska on cabins as well as a number of other
issues, and also look at the policy of more
uniform regulations, particularly in the
permitting process. There is a strong desire to

do that and we are looking towards the
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Pp v e
recommendations of the Council on a policy on

cabins.

MR. GROGAN called for any objections to the

motion. Hearing none, he announced it carried as

amended.

AT this point a five-minute recess was taken to present

John Sandor, former Regional Forester, U.S. Forest Service,
who recently retired with a momento of appreciation, a
little plaque that reads, "John Sandor, 1in appreciation for
outstanding contributions and suppor _ to the Alaska Land Use

Council, August <81 to July "84."

Mr. Sandor jJxpressed his appreciation of the associations
and friendships and the professionalism that really
represents the Land Use Council. This 1is a bridge building
group between the feds and the state and the private sector

and we wish you every luck in your deliberations. Thank

you.
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Citizens Advisory Commission on Federal Areas”
Request for Formation of Task Force Regarding R.S.

2477 Rights-of-Way

MR. WIGGINS identified Memorandum #021/84 in the
packet prepared by the staff committee in response
to the presentation by the Citizens* Advisory
Commission on Federal Areas to the Staff Commit—
tee. Mr. Wiggins stated that his understanding 1is
that the staff committee®s recommendation of
essentially no action occurred because the staff
committee itself did not feel that it had had time
to consider the matter and make a meaningful

recommendation.

Mr. Frankel expressed the opinion that the reason
was that the staff committee did not know whether

the Council wanted them to pursue it.

MR. HOLDSWORTH appeared before tne Council to
present his Staff"s comments on the matter. By
way of explanation, he advised that he had been a
very short time on the Commission and was
railroaded into becoming chairman for this year.
This issue was under consideration before he came
aboard. A lot of research and background had been
done on it beginning in 1977. The State Attorney

General"s office participated in reviews of what



was actually meant and how this applied to the

original R.S. 2477 ve_sus ANILCA.

MR. HOLDSWORTH indicated that most of the Council
had seen the draft resolution to the Land Use
Council members and that was marked clearly a
DRAFT, and it was drafted with a lot of research
by staff and without the knowledge or opportunity
to become acquainted with the northern regional
memorandum of understanding which has been in
several draft stages. After the Staff Committee
saw that and reviewed it with staff, a revised
memorandum was drafted which the Council had
before it at the meeting. Among the changes,
knowing of the memorandum of understanding and
realizing that the federal agency, BLM, and the
two state agencies were attempting to put in a
joint effort on this, the emphasis on using a
little pressure to get action in this area should
have been switched to both federal and state

agencies.

MS. WUNNICKE noted that there has been increasing
concern by both federal and state agencies as well
as members of the public over the past several
months with respect to the identification and
management of the R.S. 2477"s and because of this
concern the Department of Natural Resources

together with the Department of Transportation
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and Public Facilities and the Bureau of Land
Management are forming an R.S. 2477 cooriinating
committee which would be made up of those three
members, and as necessary by any other appropriate

people.

MS. WUNNICKE indicated she had a draft memorandum
of understanding which she anticipates will be
completed by the end of the month but which she
would be happy to share with members of the
Council. Ms. Wunnicke expressed the feeling that
inasmuch as most of the concerns are centered 1in
the interior of Alaska and lie within that area of
the state, it seems more appropriate to have a
small committee located there. She indicated they
have representatiaves from DNR, as well as Mr.
Haugen from DOT/PT and BLM representatives from
interior Alaska forming this task force. Since
the purpose of the committee is to coordinate the
agency priorities for identifying, locating, and
asserting the R.S. 2477"s or vacating them, as
appropriate, it is the belief of those in her
office that this is not an appropriate item for
the Land Use Council at this time, alt-.ough Ms.
Wunnicke certainly welcomes the SVersight of the
Council. Ms. Wunnicke proposed that "WE”?continue
with draft memorandum of understanding as now

proposed, the working group now proposed, and if



it becomes necessary for it to become a Council

item later, she would certainly welcome that.

MR. PENFOLD was asked to address his memo on the
subject. Mr. Penfold said he agrees with Ms.
Wunnicke on this matter that a process exists in a
fledgling state with good commitment from both
state agencies and the Bureau to get moving on
this. Mr. Penfold said he agrees that the matter
needs some emphasis, and added that he would
prefer to keep the Council advised as to what is
happening on this and whatever other appropriate
oversight people might deem necessary while the
Committee takes a shot at it on the ground with an
opportunity to make something productive of it.

He also expressed a need for provisions for other
Department of Interior Agencies to be involved in
those issues where they are on Fish and Wildlife

and National Park lands, for example.

MR. WIGGINS stated that the R.S. 2477 1issue is one
that is not going to go away. He acknowledged
that Mr. Holdsworth®"s memorandum accurately states
that. No matter how much some might wish it to do
so, it will not go away. It has a potential for
considerable impact; in the minds of some people,
all negative, and in the minds of others, all
positive, and shades in between. Mr. Wiggins

stated that the federal government and the state
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government both have a responsibility in the area,
but more importantly, they have a responsibility
to address the problem and- indicated that the
memorandum accurately points out that at several
times in the past that has not been done. Mr.
Wiggins recalled that when the memorandum and the
group®s interest in the thing came tI his
attention, Mr. Wiggins began asking questions and
late in that question and answering process
learned of BLM and DNR"s joint effort. Mr.
Wiggins said it appears to him that that effort
accomplishes, if not all, at least a vast majority
of what the group 1is trying to do in getting both
governments to acknowledge the issue and try to
deal with 1it. Mr. Wiggins reiterated his stand
that the Alaska Land Use Council should not get
into things it does not have to get into, and
things which the agencies can handle themselves.
Mr. Wiggins said that with expressions from Mr.
Penfold and Ms. Wunnicke he is content personally
to allow the process to go forward and see where
it goes, and if it does not go anywhere, he hopes
someone will be back at a subsequent Council
meeting. Mr. Wiggins said if that is not the
Council®s wishes, he has another proposal of how

to deal with it, but at this time he will not

bring i1t up.



MS. WUNNICKE requested Mr. Holdsworth®s review of
the proposed draft memorandum of understanding

among the three agencies. e

MR. HOLDSWORTH said the Advisory Commission
proposes to contact private organizations and
people who have specific knowledge concerning the
rights of way in order to identify them before the
land management plans are finalized. It is costly
and time consuming to have the federal and state
agencies research the information. Identification
of these rights of way must precede finalization
of the plans, and they will ask the private sector

for the information.

MR. GROGAN stated that hearing nothing else, he
wculd assume that the Council wished to go with
the existing process. Mr. Penfold agreed saying,

"Uncommonly good wisdom of the Council.”

MR. WIGGINS requested an information item on the
next meeting"s agenda to let the Council know what
had been done. MS. WUNNICKE stated she would be

happy to do so.

Citizen"s Advisory Commission on Federal Areas"®

Request To Report at Each Council Meeting.



MR. GROGAN said this letter was written to the
Council with the understanding that a three-month
notice was required to have an item up for con—

sideration on the agenda.

The timing and procedure for placing items on the
agenda was discussed. MS. LEASE raised the
question as to whether placing this group
permanently on the agenda would set a precedent
for other groups. She also asked, if the present
process allows any group who want to make a report
before the Council can get on the agenda, is that

sufficient.

MR. WIGGINS noted that when the Citizens®™ Advisory
Commission or any other group holds a meeting on
Monday generating a need to report at the Council
meeting the following Thursday, if the request 1is
received by the Council by the close of business
on Monday the Commission is guaranteed a spot on
the Council®"s agenda. Although the printed agenda
sent out in advance will not list that group, it
will be added at the time the adoption of the
agenda takes place. With 15 days" notice, the
request would also appear on the printed agenda.
With this information available, the Citizen"s

Advisory Commission withdrew the request.



9. Alaska Land Bank

MS. WUNNICKE noted that Mr". Grogan and she need to

draft a letter to the Secretary of the Interior.

MS. LEASE distributed the comments that the Alaska

Federation of Natives submitted for the record.

Ms. Wunnicke noted that the State®s comments had

also been distributed for the record.

MR. WIGGINS asked Mr. McCoy and Mr. Frankel to

draft the letter in a timely manner.

VI. DISCUSSION AND BRIEFING ITEMS

1. Trespass Policy and Enforcement.

MR. GROGAN noted a Status Report from the Staff
Committee appeared in the packet and that some

members wished to discuss this.

MS. Leask offered a brief oral report. The AFN
committee met this week and identified some
objectives which included:

To i1dentify trespass problem areas and Native

Corporation trespass concern;



To also identify areas where cooperation and joint
action between the Federal, State, and the private
landowners will be mutually beneficial to prevent

and reduce trespass; and

To identify areas where State and/or Federal
policies and statutes could be modified to aid
reduction of trespass incidents and also to aid

enforcement in trespass.

The Committee cited some possible action areas.

These were:

To increase education and public awareness of
presence and location of private lands, easements,

campsites, or access routes;

To have possible areas for cooperative
enforcement, and development of simplified
enforcement procedures.

Cooperative permit systems;

To take a look at reasonable posting requirements;

and also

To take a look at the possible areas for changes

in statutes and/or agency policies to consolidate



and to clarify some of the trespass statutes and

procedures.

This was the committee®s Tfirst meeting. They plan
to meet again in late September or early October,
and they will have a report for the Council at the

November or December meeting.

MS. WUNNICKE brought up a point of information
relating to the State of Alaska development of
policy for the control of unauthorized use of the
public lands of the state. That time frame would
allow time for the completion of a Departmental
order on policy with respect to trespass abatement
on the Public Lands. In the meantime, handling
one of the problems presented by those general
policy concerns, the Department now has out for
comment by the public Proposed Regulations with
respect to unauthorized cabins on State lands.
Some of those proposals are somewhat unique, but
the State of Alaska finds itself in a different
position than some Federal agencies because
alternatives exist to unauthorized use of the
public lands through Jand disposal and permitting
systems. The regulations that address unauthor—
ized cabins allow permits to be granted to use
existing cabins for up to six years, and the
applicants who wish to use a cabin will have to

file a quit claim deed with the State when they
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file their application for permit. There will be
no commercial use of the cabins and no cabins
would be considered undered this program if they
are built after August 1, 1984. And it applies
statewide, and not just to legislatively
designated areas. It is a one-time window to
apply if the regulations are adopted on schedule.
That period will run December 17 to February 15.
If the application is not made to use a cabin,
then the department will take legal action to
eliminate the unpermitted use of the land. These
are renewable permits, but they are not transfer—
able permits, and no new improvements are to be
allowed. Ms. Wunnicke expressed her opinion that
she feels it is a wise bridge between the old and
new Alaska where there are alternatives and ways
in which to obtain title to or permitted uses of
the public lands, and over the long term should
cure a problem that would have existed uncured
without this type of action. Ms. Wunnicke
requested comments from the Council on those
regulations that are now out for public comment.
She stated it is only one part of the larger issue
which will be addressed through a Departmental
Order in November. Ms. Wunnicke expects to be
able to report at the next Council meeting on the
Departmental Order with Respect to Unauthorized

Use in General.



MR. WIGGINS noted that this is moving on three
different fronts simultaneously and at different
rates of speed. At the la”~t Council meeting the
effort was to solicit from each of the land
management agencies an articulation of their
policy with regard to trespass, and those papers
appear in the packet. MS. WUNNICKE stated she had
no objections to sharing with the working group
the draft of the Department®s policies with
respect to unauthorized use, recognizing that they
are still draft and would not be formal until
adopted a Departmental Order. She noted they
pretty much order the priority in which these

unauthorized uses will be addressed.

MR. FRANKEL noted that he was not aware of an
active study group of the Council at the present

time.

Draft E.I.S. on the Mining Development Phase of

Quartz Hill Project

MR. BARTON of the Forest Service noted that the
Council had previously heard reports on the
development of Quartz Hill in relationship to the
U.S. Borax proposal and introduced Dave Morton
from Ketchikan who 1is the USFS coordinator for

that project. Mr. Morton addressed the Council
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regarding the current status of the project and
talked briefly on the issues identified as part of

the mine development E.I1.S-.

MR. MORTON used a flip chart to give a brief
overview of the status of the project. The
product is the Draft E.I.S. A map was distributed

which is a replica of a proposal by U.S. Boarax.

A plant is proposed on the Blossom River Side of
Tunnel Creek with a tunnel from the mine location
down to the plant site. The ore would be crushed
at the open pit mine and then moved to the plant
by tunnel. The access roads would be on the
Blossom River side. Two additional roads would be
constructed up Tunnel Creek about a mile or less
and a short road across the Blossom River to the
Proposed Wilson well field. Waste stock disposal
would be in Beaver Creek, White Creek and Hill
Creek. Water supply is proposed from Tunnel Creek
by reservoir with a supplemental Wilson Well

Field. Marine terminal facilities would be at the
existing wharf site at road"s end at salt water.
U.S. Borax proposes the employees live at
Ketchikan and commute to the mine weekly wi+-h
housing for them at the mine site. A proposed

power plant would be located ac the mine site.



Nine alternatives were proposed which can be mixed
and matched. Two other plant sites might be at
Beaver Creek and North Meadow Creek which are

close to the open pit mine.

Tailings disposal would be on land in the Wilson
Arm or in Boca De Quadra. A tunnel could be used
to transport the tailings to Boca De Quadra, and a
pipeline along the shoreline as years go by when
the 1inner basin was filled. The middle basin 1is

another option.

There were no options for waste rock, but one
option to prevent an inordinate amount of water
passing through the waste rock would be to divert
a portion of the free-flowing water from Hill
Creek instead of going down Keeta to divert it

into the Blossom River Drainage.

Water supply alternatives are basically other
reservoir sites higher up into the drainage, 1.e.,

Raspberry Creek Reservoir and Upper Hill Creek.

Alternate marine terminal facilities would be 1in

the Wilson Arm.

Additional employee housing options considered

included four townsites in the area as well as a



phase-in option requested by the Ketchikan
community.
The only other power option not rejected was a

transmission line from Kitsault, British Columbia.

The preference differed from U.S. Borax"s proposal

in the following areas:

Tailings disposal to have a continuous tunnel
approximately two miles longer than the one
proposed by U.S. Borax from the plant site to the

middle basin.

Preference was for off-site power, either a
transmission line from British Columbia or from

Southeast Alaska.

Also recommended was that the communities, the
cities of Saxman, Ketchikan and the Borough join
together in a good faith agreement to agree 1in
moving forward to mitigate adverse impacts. That

is being done at the present time.

An active bald eagle nest at the Marine Terminal
presented a problem. That would have to be
resolved for that option to be chosen, otherwise

the up-fjord location would be necessary.



This document has been out since July. Public
hearings concluded a week ago. U.S. Borax has had

workshops to resolve the controversy on tailings

disposal.

Three issues remain:

Tailings disposal costs vary on the three choices
indicated on the map. The U.S. Borax proposed
route would cost an estimated $60,000,000. The
E.I.S. 1identified preference would be about
$90,000,000 and the NPDES permit would be somewhat

larger.

Also investigated was the possibility of disposing
of tailings in Wilson Arm. An agreement between
past Governor Hammond and the President of U.S.
Borax that tailings would not be disposed of in

Wilson Arm has since come to light.

The Wilson Well Field proposal has generated
gquestions on the impact of fish during low flow

periods in Tunnel Creek.

Socio-economic mitigation involves the community

at present.

October 5 is the close of public comment. In

early November the ID team is expected to meet to
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review the coding of those particular concerns,
the draft responses will be drawn. In December
the coordinated team process should begin where
agencies will communicate on preference. Mike
Barton is the deciding officer as the lead agency
is the Forest Service. Some time in early 1985
the final E_.1.S. will be out and the records of
decision from the Forest Service, the Corps of

Engineers and EPA.

MS. WUNNICKE asked if the selection of Wilson Arm

as marine terminal presupposes that Wilson Arm

would not be used for tailings Mr. Morton
indicated there would be no conflict. Both could
be done.

MR. PENFOLD confirmed that this completes the
Forest Service > decision process, and asked how
many other agencies have decisions that must be
completed before the project becomes viable. Mr.
Morton reviewed other permits which are required:
Water rights, presently in process, and others
which will come during actual construction, such
as Title 16 permits from the Fish and Game
Department. The Corps of Engineers and EPA are
utilizing this E.I.S. process as their permitting

decision process.



MR. BARTON noted that a number of people sitting
on this Council have provided staff in getting the
project to the present point and expressed

appreciation to them.

I_ LIPS

Townsites

MR. PENFOLD introduced Mr. Jerry Johnson who
presented an oversight presentation on a new
policy the Bureau has developed in relationship to

townsites.

In February, 1984 the townsite trustee was
changed. One issue looked into was the use of
townsite permits which authorized permanent
construction of p.blic purposes projects which
includes such things as housing projects, public
health service projects, sewer, water, community
buildings, schools, fire halls, public safety
buildings, warm storage buildings, etc. According
to the requirements of Federal Regulations,
permits are required for rights of ways only,
which amcunts to utilities, telephone lines, etc.
A meeting with the regional solicitor for an
opinion confirmed that rights of ways were the
only Federal permits required. It was desired
that construction not stop in the villages.

However, it was not desired that the permittee
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construe that he would have some type of right in
the land. New policy was developed which is felt
to be a short-term solution. The new policy 1is
that in incorporated cities we will deed the
requested land to the city once concurrence 1is
obtained from the city and the Village

Corporation. The reason for concurrence from the
Village Corporation is the existence of pending
lawsuits, one of which contends that as of

12/18/71 all unoccupied lands were to go to the
Village Corporation. Therefore, permission was
obtained from the city and the Village Corpora—
tion. In the unincorporated townsites, the land
will be deeded to the entity providing funding for
the project. The cost of the land which is
actually being sold, will b< the cost of survey by
either the BLM if on subdivided lots, or on
unsubdivided tracts, the entity will have to come
in and survey 1it. A private survey will be
accepted, and the deed will be made out to that
entity. The long range goal is to form a small
team and look into other options available.
Ultimately, the desire is to develop a plan where
management takes place by the State as trustee for
land within unincorporated cities. At the present
time no mechanism exists for deeding the land 1in
unincorporated cities to the governing entity 1in

that townsite. That policy is to come from the



printer for distribution very shortly. A rough

draft is out now.

MS. WUNNICKJ requested further explanation of the
last comment. The state trustee is holding the
municipal entitlements under the Claims Act for
any future municipality that might be formed. Why
is there no entity to convey to unincorporated

municipalities?

MR. JOHNSON said no vehicle exists to do that.
rThe State was reluctant to go along with this
proposal when it was offered a year ago because of
the litigation currently 1in progress. In
incorporated cities, the vacant lots can be deeded
to the city. In unincorporated cities, there is
no one to whom to deed the vacant lots and
unsubdivided portions of the townsite. It is
desired that these be deeded to the State of

Alaska.

Competitive Events Crossing Jurisdictional

Boundaries

MR. PENFOLD brought up that in the Federal sector
and possibly also in the State sector exist some
differences in policies v/ith respect to competi—

tive events such as races. When events cross



VIL.

jurisdictional boundaries there is potential for
the public to be confused as well as difficulty in
administration. Therefore-, Mr. Penfold suggested
that the Council should look at just what those
policies are. Mr. Penfold suggested that the
Council have a staff group prepare a brief
analysis of the policies among the Forest Service,
the Bureau of Land Management, the U,S. Park
Service, the Fish and Wildlife Service, and State
Agencies, and present to the Council a comparative
analysis of those policies at the next Land Use
Council Meeting. He did not propose any specific
action other than that at this present time, but

he did recommend it should be looked at.

There was no discussion on the suggestion.
Inasmuch as the Council was not in the Action
Items section of the Agenda, no action was taken

and there was no discussion.

INFORMATION ITEMS

MR. GROGAN noted that all but one of the Information
Items listed have reports included in the packet. MS.
WUNNICKE reported that she had prepared for Council
members a memo from her to the Co-Chairmen giving the
status of the Kenai River Special Management Area Study
and a listing of those persons who have been appointed

to the Kenai River Special Management Area Advisory
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Board, and that Advisory Board does include
representatives from U.S. Fish and Wildlife Service,
U.S. Forest Service, the Alaska- Department of Fish and
Game, and Department of Environmental Conservation and
the U.S. Corps of Engineers. That information has been

distributed at this time.

DR. PUTZ announced that the Fish and Wildlife Service
will be looking for Council action on the Kenai
National Wildlife Refuge Comprehensive Conservation

Plan at the next meeting.

MR. GROGAN announced that a reception for John Sandor
in Vern Wiggins 0ffice for Council members immediately

following the meeting, or about 11:30 a.m.

MS. WUNNICKE moved the meeting be adjourned. Mike
Penfold seconded the motion and the meeting adjourned

at 11:07 a.m.



Access, or the opp.ortunit}/ to enter
upon your Pnoperty, is one of the most
important ingredients for the de-
velopment of a nation. .

If @ farmer is unable to reach his
land, if a forester is unable to reach
the timber, or if a miner is unable to
reach minerals to mine, then the de-
velopment of a nation is halted.

Recognizing the importance of
adequate access, the Con%ress of the
United States on July 26,1866, adopted
anactproviding forit by stating “ The
right-of-way for. the construction of
highways over public uses is hereby
granted.” The act was later codified
as U.S.C. 932, Revised Statute 2477,
and came to be known as RS 2477. It
was repealed in October 1976 by Pub-
lic Law 94-579, Section 706. However,
previously established rights-of-way
are considered valid. .

Under those %randfather rights,
considerable debate has sprung up
over location, validy, and rights of us-

ers of RS 2477 highways in Alaska.
The SuPreme.Court of Alaska stated a
general rule in a 1961 case (Namerly
vs. Denton): “ . . . before a highway
may be created there must be some
positive acton the part of approPrlate
public authorities of the state, clearly
manifesting an intention to accept a
grant, or there must be public use for
such period of time and under such
conditions as to prove that the grant
has been accepted."

Since the 1866 passage of the mea-
sure, there have been major changes
in land ownership in Alaska. The year
following the enactment of RS 2477,
Maska became aterritory of the Un-
ited States. All unreserved public
lands in use between 1867 and 1976 are
eligible for RS 2477 highway status.
The highway need not be well-
developed. Alaska statutes and legal
decisions permit trails, walks, and
other facilities to qualify, even if in a
state of disrepair.

Ryﬁggﬁek

Views expressed here do not necessarily
represent those of the Daily News-Miner

Unfortunately, miners are being
harassed by the National Park Ser-
vice for using RS 2477 highways. The
case of Joe Vogler, a miner in the
Woodchopper Creek area northwest
of Eagle, is an example. Mr. Vogler
first used the Bielenburg Trail from
the Circle Mining District to the
Woodcopper-Coal Creek region in the
early 1950s. Other known users of the
trailinclude the Engstrom brothersin
the late 1930s, Dr. Ernest Patty, Wal-
ter Roman and Heine Carstens.

| OPINIONS
Access Is critical to development of nation

In July 1984, armed park service
agents intercepted Vogler in the pro-
cess oftransport!nfj his mining equip-
ment along the Bielenburg Trail. Vog-
ler now has found himself in court.
This important case will establish ac-
cess ground rules for the citizens of
Alaska. The court will state its opin-
ion of the rights of users of RS 2477

In the meantime, state and federal
agencies are planning to establish an
RS 2477 coordination committee for
Northern Alaska. The committee will
recommend procedures for identify-
ing, locating, establishing case files,
making assertions, plotting claims on
land status maps and coordinating re-
quests for RS 2477 status. Participat-
ing agencies are the Bureau of Land
Management, Alaska Depaitment of
Natural Resources, and Alaska De-
FartmentofTransportaﬂqn and Pub-
ic Facilities. These agencies are to be

4- Daily News-Miner, Fairbanks, Alaska, Tuesday, October 2,1984

commended for their cooperation in
helping fesolve this very important
issue.

It is criticall&/ important that the
citizens of Alaska retain grandfather
rights of access. RS 2477 highways
have been used in Alaska for more
than 100 years as access to mining
claims and for trade routes. In fact,
the Elliott, Steese and Taylor hl%h-
wa%s are just a few of the original RS
2477highways. Today the RS 2477sare
still used by miners as well as hun-
ters, farmers, dogmushers, fisher-
men, horse riders, cross country
skiers, snow machine enthusiasts,
and other travelers.

I you know of a trail that should be
designated as an RS 2477 access
route, your request can he made to
any of the agencies in the coordina-
tion committee.

Editor of "The Alaska Miner," Rose
Rybachek, with her husband, Stanley, mines
gold in the Livengood area.



BILL SHEFFIELD. GOVERNOR

DEPARTMENT OF NATURAL RESOURCES
NORTHCENTRAI DISTRICT

DIVISION OF LAND AND WATER MANAGEMENT - 4430 AIRPORT WAY
FAIRBANKS. ALASKA 99701-38%
19071479-2243

December 26, 1984

J¥*» le

Carl Johnson, District Manager
Bureau of Land Management

P.0. Box 1150 *
Fairbanks, Alaska 99701 -

Reference: 1974 Department of Highway Assertion
Dear Carl:

In 1974, Commissioner Campbell of the Department of Highways sent BLM
a trail 1inventory for the State of Alaska. This inventory was to
reaffirm state ownership of these trails.” Many of these trails hac
been dedicated to the state:

1) under the Ombudsman Act
2) RS 2477 grant under 43 U.S.C. 932

We assume that since the ownership of these right-of-ways was never
questioned by BLM, that BLM recognizes their validity or existence.

In our talks leading to the September 1984 agreement, this previous
inventory was discussed. BLM was concerned that this prior assertion”
was of such a scale as to be difficult to plat on your status plats.
While 1in principle the state agrees the scale submitted to BLM may be
difficult to plat, we feel it does represent a positive act on the
part of the state to clearly accept the RS 2477 grant.

It was therefore our 1intention 1in our September 1984 agreement to
further define these right-of-ways by submitting more detailed maps to
assist you in plattrng them on your status plats. This process would
also allow us to submit assertions left off the 1974 document.

We were also under the impression that since BLM was the record keeper
for all federal lands t"hat BLM would plat these right-of-ways on all
federal lands.

It" is our sincere hope that this letter further defines our intention
to protect state right-of-ways in our 1974 transmittal to BLM.



Carl Johnson
December 26, 1984
Page Two

We appreciate your
right-of-ways
resolve

support and effort to protect and preserve
and look forward to working with vyou
the many facets

access
revolving around the RS 2477

in the future to

issue.
Sincerely,

Dbcon Jerry L,
rector /Regional Director
irthern Region N/Department of Natural
Division of Planning
Department

Resources
of Transportation

Public Facilities

CC:

; H. Glenzer, Jr.,

Deputy Commissioner,
of Transportation

Esther Wunnicke,.
John McDonagh,

Northern Region, Department
and Public Facilities

Commissioner, Department

of Natural
Assistant Attorney General,

Resources
Fairbanks



[t) BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES e o
_ S2ONRPORTRY
DIVISION OF LAND AND WATER MANAGEMENT %%E%askawm_ﬁ

December 26, 1984

Carl Johnson, District Manager

Bureau of Land Management . [
P*.0. Box 1150

Fairbanks, Alaska 99701

Reference: State RS 2477 mssertion of Bielenberg Trail

Dear Carl:

We have received your November 14, 1984 letter stating that BLM cannot
plat the Bielenberg RS 2477 on your status plats at this tinme. The
reason you 1imply is that it may have some legal bearing 1in the "Vogler

case".

The state objects to your decision and feels that you have violated
our agreement.- We ha.ve previously agreed that our assertions could be
decided 1in court. You agreed that 1if we Tfollowed the steps 1in the
September 28, 1984 agreement you would plat our assertions.

At this time, we are not aware that 2477 1is a part of Mr.-Voglerls
case. It was our impression that Mr. Vogler®"s <case has to do"with
incress/egress to mining claims. The RS 2477 matter should therefore

remain a separate issue.

We hope that you will be able to plat the Bielenberg RS 2477 per ou:
September 28, 1984 agreement. Thank you for your consideration.

Sincerely,

.m/DNixon s e
rector .rector
Northern Region /epartment of Natural Resources

Division of Planning
Department of Transportation
Public Facilities

cc:
Esther Wunnicke, Commissioner, Department of Natural Resources

H. Glenzer, Deputy Commissioner, Department of Transportation and
Public Facilities



United States Department of the Interior 2800 (932)

+  BUREAU OF LAND MANAGEMENT
Alaska Stata Offica
701 C Struct, Box 13
Anchoraga, Alaska 99513

September 7, 1934

Memorandum
To: Member of ALUC
From: State Director, Alaska

Subject: R.S. 2477 Issue Paper

Transmitted herewith is an issue paper which sets forth BLM's policy on R.S.
2477 rights-of-way. The policy has been altered enough in recent years to
allow us to note these claims on our records provided the State takes the
initiative and files an application for notation which meets the criteria set

out in the issue paper.

In the absence of the State formally asserting its rights under the Statute,
BLM has no choice but to consider the lands involved to be vacant public lands
without established public access. BUI has had numerous discussions with the
State concerning R.S. 2477 and the State is well aware of our policy and
procedures.

Enclosed is a draft MOU bhetween our Fairbanks District Office and the State of
Alaska which is intended to facilitate the policy set out in the issue paper.
Also enclosed is a copy of our BLM Manual section on R.S. 2477 and a copy of a
Regional Solicitor's Office memorandum to the Bureau of Indian Affairs dated

May 21, 1980.

The Fairbanks District Office and the State of Alaska, Department of
Transportation and Public Facilities, Northern Region have been working on
this Draft MOU for sometime now and have established a good working document
which fits well within the constraints of our regulations.

Our first preference would be to have the cooperative State Federal work cn
R.S. 2477 started in Fairbanks proceed. However, we would not object to the
Council taking this matter under its wing if this is what the State wishes.
Under any circumstance, the State must clearly take the leadership role.

Michael J. Penfold
Enclosure (1) w/Exhibits I, [II, and IIl State Director



BLM 9/7/84

Issue Paper - R.S. 2477 Roads and Trails

Under DOI existing authority and policy, it is the responsibility of the State
of Alaska to officially assert its claimed rights by filing applications for
notation of sucn rights-of-way on our records. Such applications in addition
to providing the information required to show the highway meets the four
criteria set out below must provide a plottable description of the facility so
that 3LM's records can be properly noted.

The Act of July 26, 1866, R.S. 2477 (43 U.S.C. 932) provided:

"The right-of-way for the construction of highways over public lands not
reserved for puolic uses, is hereby granted."

This statute, which was repealed by the Federal Land Policy and Management Act
(FLPMA) of October 21, 1976, 90 stat. 2743, nas been interpreted as granting a
right-of-way for puolic use over public land without limiting the method of
establishment of that right-of-way. The grant becomes fixed when a puolic
hignway is definitely estaolisned in one of the ways authorized by t.ne laws of

the State where the land is located.

The Act (R.S. 2477) did not specify the extent of tne grant, the width of the
right-of-way, or the nature of the right conveyed. Since the Department does
not grant such rights-of-way, it has consistently held that it has no
authority to adjudicate claims made under this Act. Therefore,
acknowledgements of such claims have not Deen inserted in Federal Land
Patents. The courts have held that reservation of an R.S. 2477 right in our
patents is not necessary to validate or protect rights-of-way created under

the statute.

In order to facilitate proper management of the puolic: land, the Department
has to have sound transportation plans. It is, therefore, necessary to
identify all public roads in a given area. To facilitate such identification
the Bureau of Land Management has recently been given authority to note
claimed R.S. 2477 highways (roads, trails, etc.) on its official status plats,
provided that requests for notation meet the following criteria;

1. In oraer for a valid right-of-way to exist, tnere must have been
actual construction of a highway. Mere use, planning, or survey is
not considered construction. However, construction of the highway
need not have occured all at once. Road maintenance often equals
improvement and even construction. When the history of a road is
questionable, it's existence ina condition adequate for public use
may constitute evidence thatconstruction has taken place.

2. The highway is free and open tothe public at large.

3. The construction of the highway on unreserved puolic land musthave
occurred prior to repeal of R.S. 2477 on Octcoer 21, 1976.

4. The State must have a procedure to confirm the R.S. 2477 public
nighway rignt-of-way grant.

Enclosure 1
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Once the State application is received, BLM has the responsibility to assure
that the lands covered by the claimed right-of-way were, on the date of
establishment of the highway, unreserved public lands. If the information
submitted by the State meets the four criteria above, BLM assumes (it does not
adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The BLM
then acknowledges the State's claim and plots the right-of-way on its records.

Any uses other than for highway purposes within the boundaries of an R.S. 2477
right-of-way must be permitted by 3LM by a separateright-of-way grant. It

should also he noted that the R.S. 2477 grant extends only to the right-of-way
itself, it does not include ancillary facilities such as material sources and

stockpile areas.

The Fairbanks District of BLM is currently working on a Memorandum of
Understanding with the State of Alaska, Department of Transportation and
Public Facilities. This MOU is intended to facilitate notation of the State's
claimed R.S. 2477 rights on BLM's official records.

BLM has no objection to elevating this MOU to State level if theCouncil so
desires. However, even if the MOU is elevated to State level, 3LM cannot by
law or regulation note the State's R.S. 2477 claims to its records until the
State DOT/PF files a formal request for notation accompanied by a plottable
description and a date of appropriation. The initiative to begin the record
notation process rests with the State.

Further, until tne State officially identifies its claimed R.S. 2477 rights,
so they can be noted on the records, Federal agencies have no recourse but to
treat the lands involved as if they were free and clear of encumbrances. As
an example, numerous contacts were made with the State of Alaska during the
planning process on the Steese NCA and the White Mountains NRA. At no time

has the State of Alaska identified any R.S, 2477 claims within these planning
areas.



MEKORADUM OF UNDERSTANDING
among

ALASKA DEPARTMENT OF NATURAL RESOURCES
MORTHCEMTRAL DISTRICT,

ALASKA DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES
NORTHERN REGION,

and the

U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF L 1D MANAGEMENT
FAIRBANKS DISTRICT OFFICE

This Memorandum of Understanding is entered into on the "day of . 1984,

by and among the District Manager, Fairbanks District Ofrice, Bureau of Land
Management, hereinafter referred to as BLM; the District Manager, NorthcentraVv-®
District, Alaska Department of Natural Resources, hereinafter referred to as ADNR;
and the Deputy Commissioner, Northern Region, Alaska Department of Transportation
and Public Facilities, hereinafter referred to as ADOISPF. The purpose of this
Memorandum is to further the cooperation of BLM, ADNR, and ADOT&PF for the common
goal of coordinating each agency"s Revised Statute (RS) 2477 policies and procedures
and for providing a local administrative review forum for disagreements relating to
specific RS 2477 rights-of-way.

SECTION 1

WHEREAS, Congress by the Act of July 25, 1866 granted the right-of-way for construct
of highways over unreserved public lands, now codified as 43 U.S.C. 932, Revised
Statute 2477. This Act states:

"The right-of-way for the construction of highways over public lands not
reserved for public uses is hereby granted;” and

WHEREAS, the Supreme Court of Alaska, in Hamerly vs. Denton, 359 P. 2d 121, 123
(Alaska 1961), stated the general rule regarding accepcance of this federal grant
as follows:

' before a highway may be created there must be some positive act
on the part of the appropriate public authorities of the state, clearly
manifesting an intention to accept a grant, or there must be public use
for such period of time and under such conditions as to prove that the
grant has been accepted;” and

WHEREAS, the Attorney General of the State of Alaska stated, (A65-404-S1, September

14, 1931):
"Our territorial legislature accepted the federal grant by designating public
highways of a specified width on all section lines within the Territory. [See
Gt~ 19, SLA 1923; Ch. 123, SLA 1951; Ch. 35, SLA  1953;1969 Opinion of the
Attorney General No. 7]."

Further the Attorney General stated:

"In addition to section line highways created by legislative designation
there are numerous highways, not necessarily conforming to section lines,
which have been created by public use alone throughout the State of Alaska.

- ]__ N
Exhibit |
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Our Supreme Court, along with a majority of courts which have considered

the issue, has stated that roads created pursuant to R.S. 2477, whether by
public authority, such as section line rights-of-way, or by public user alone,
are public highways. (Harerly, supra at p. 123);" and

WHEREAS, the Superior Court of Alaska, Third Judicial District, in State of Alaska
vs. David Carpentier, et. al, (69-2914 D; Anchorage, Alaska, February 17,1970)

stated:

"The mere Tact of acceptance [of public rights-of-way] by the public does
not of itself impose upon the public authority the duty to maintain.™

Further the Court said:
"Taking judicial notice of the climate conditions in the area of the

Surma Road (the road between Willow and Oig Lake), the mere fact of
disrepair does not necessarily imply abandonment and

WHEREAS, the Bureau of Land Management regulations as 43 CFR 2802.5(b) states:

. ...any person or state or local government which has constructed public
highways under the authority of R.S. 2477 (43 U.S.C. 932, repealed October
21, 1976) may file a map showing the location of such public highways with
the [Bureau of Land Management];" and

WHEREAS, the United States Department of the Interior, Office of the Solicitor stated
Quly 7, 1983):

' [the Department of the] Interior has long recognized that State law
controls what constitutes a highway within each state;" and

WHEREAS, Alaska Statute 19.45.001(8) states:

"Highway includes a highway (whether included In the primary or secondary
systems), road, street, trail, walk, bridge, tunneld, drainage structure and
other similar or related structure or facility, and right-of-way thereof,

and further includes a ferry system, whether operated solely inside the state
or to connect with a Canadian highway, and any such related facility;"” and

WHEREAS, the public needs to know the location of public highways to avoid trespassing
on private lands and the various Federal, State and local governmental agencies
need to know their locations for proper land and resource management and conveyance

actions; and

WHEREAS, 1t 1is recognized that it is in the public®s and agencies”™ interests to
identify RS 2477 rights-of-wayclaimed by the State of Alaska and these be depicted
on BLM*"s and ADFIR*s land status plats; and

WHEREAS, .it 1is recognized that there are policy differences among the agencies; and

WHEREAS, it 1is recognized thatan understanding and coordination of processing
procedures of each of the agencies would be beneficial t all agencies resulting in
time and dollar savings and better service to the public; therefore, the undersigned
parties representing their respective agencies enter Into this agreement.
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RS 2477 COORDINATION COMMITTEE FOR NORTHERN ALASKA

ESTASLISH the RS 2477 Coordination Committee for Northern Alaska:
1. The purposes for which this committee is established are:
a. coordination of agency priorities for asserting RS 2477 trails,
b. coordination of RS 2477 processing procedures for identifying, locating,
establishing case files, making assertions, and plotting claims on
both 8LM*s and AONR"s land status plats, and
c. coordination of requests made t and by the agencies.

2. The membership of this committee is to be limited to one representatiye
from each agency, BLM, ADNR and ADOT&PF.

3. This committee will be chaired by the 3LM representative.

SECTION 11

PROCEDURE FOR ASSERTING RS 2477 CLAIMS

WHEREAS, the Bureau of Land Management Manual at 2301 (BJ(D)(d) states:

A State- has to have a procedure to confirm the R.S. 2477 highway right-of-way
grant;” and

WHEREAS, an RS 2477 highway must have existed prior to October 21, 1976, or the date
the land was reserved for public uses, or the date of entry by third-parties which
megregated the land from the public domain; and

WHEREAS, it is recognized that BLM does not adjudicate PS 2477 claims;

NOW THEREFORE, the parties to this MOU agree to establish procedures for asserting
RS 2477 claims.

1. _The procedure shall include:

a. a cover letter signed by DNR and DOTSPr asserting a claim or accepting
an RS 2477 grant shall be submitted along with documentation supporting
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the date claimed. The date should preferably be based on expenditure
of funds (public or private) or on the earliest known date of public
use, as evidenced by affidavits, photographs, historical documents and
other evidence,

b. amap at a scale no smaller than 1:63,360 depicting the route as
accurately as possible shall be submitted with the cover letter
and supporting documentation,

c. the trail number and quad map number from the existing Trail Inventory
File should be noted (T applicable)- for clarification and cross-
reference,

*

d. each claim will be reviewed by 8lM to be sure the landwas '‘unreserved
public land” as of the date claimed.

e. BIH will issue a serial number and establish a case file for each
claim, as will ADNR and AOOTSPF. All correspondence snail reference

all agencies®™ file numbers,
f. BWM will plot each trail claimed on their Master TitlePlats, and
g- ADNR will plot each trail claimed on their land statusplats;

h. all files, including maps, evidence of use, etc. established by one
agency shall be duplicated and forwarded to the other agencies.

SECTION v/

GENERAL CONDITIONS

Nothing in this Memorandum of Understanding shall obligate any party In the expendi-
ture of funds, or for future payments of money, iIn excess of appropriations

authorized by law.

Each party agrees that it will be responsible for its om acts and the results
thereof and each party shall not be responsible for the acts of the other parties;
and each party agrees it will assume to itself risk and liability resulting In any

manner under this agreement.

Nothing in this MOU is intended to limit agency or individual rights t normal
administrative or judicial appeal processes.
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Nothing herein is intended to conflict with Federal, State or local la/s or
regulations. ITf there are conflicts, this agreement will be amended at the first
opportunity to bring It into conformance with conflicting laws or regulations.

The effective date of this agreement shall be from the date of final signature.

Date 19

Jerry 3rossia, District Manager,
Northcentral District, Alaska Department of Natural Resources

Date , 19

Carl Johnson, District Manager,
Fairbanks District Office, 8ureau of Land Management

Date , 19

H. Glenzer, Deputy Commissioner,
Northern Region, Alaska Department of Transportation and Public Facilities
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B. Revised Statute 2477. The Act of July 26, 1866, R.S. 2477
(43 U.S.C. 932) provided:

"The right-of-way for the construction of highways over public lands
not reserved for public uses, is hereby granted.™

This statute, which was repealed by FLPMA, has been interpreted as a
right-of-way grant for highways over the public land without any
limitation as to the manner of the establishment. The grant becomes
fixed wheu a public highway 1is definitely established in one of the ways
authorized by the laws of the State where the land is located. The Act
did not specify the extent of the grant, the width of the right-of-way,
or the nature of the rights conveyed. To facilitate proper management of
the public land, the Bureau has to have a sound transportation plan.
Therefore, it is necessary to identify all public roads.

1. Criteria fot identification of R.S. 2477 Public

Highways, 1include four elements:

a. In order for a valid right-of-way to come into
existence, there must have been the actual building (construction) of a
highway. Mere use, planning, or surveying, does not equal construction.
However, construction may not have occurred all at once. Road
maintenance often equals improvement, or even construction. Increments
of maintenance over several years may equal construction. When public

funds have been spent on Che road it may be a public road. When the
history of a road is unknown or questionable, its mere existence in a
condition adequate for public use may be evidence that construction has

taken place.

b. A highway Is freely open to everyone. Roads
that have had access restricted to the public by locked gates or other

means may not be public highways.

c. The construction of a public highway on
unreserved public land must have occurred prior to October 21, 1976.

d. A State has to have a procedure to confirm che

R.S. 2477 public highway right-of-way granc.

Exhibit II.
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2. The regulations (43 CFR 2802.5) have set a goal of
identifying all the R.S. 2477 highways. The Bureau should work with each
Scace, county, and municipality to identify all of the existing public
highways. The equivalent of an application for this type of public
highway 1is any map chac clearly shows che location of the highway on

public land. Additional information such as right-of-way width would
also be desirable. Compare the map with criteria .24Bla through c. If
the roads identified on Che map submitted by State agree wich Che
criteria assume Chat che roads are bona fide R.S. 2477 highways. It
differences are found between the map and criteria,further research with
the local government may be necessary. A letter of acknowledgement wich
I map or listing to the appropriate local government chac identifies the
public highways 1is sufficient. There is no grant form.

a. Assign a serial number and set up a casefile.
Minimize the number of serial numbers and files by consolidating roads
under each governing body. However, if the State Office already has an
existing serialization system with individual numbers, it may be
continued.

b. Note the Master Title Plat. Authority to be
cited on the serial register page is R.S. 2477 (43 U.S.C. 932).

3. Roads existing on public land, other than public
highways are generally Bureau-administered roads. State, local
governments, and others may file an application for a right-of-way grant
for roads Chat do noc meet the criteria listed In .24B1l. R.S. 2477 did

not specify che terras and conditions of the rights coaveyed. In some
instances, it is necessary to know che terms and conditions in order to
manage the adjoining public land. As a general rule, Cerms and

conditions can be determined by examining the State laws or practices for
similar public highways.

a. Terras - perpetual.

b. Right-of-way width - As specified by State law
or commonly used on similar public highways.

C. Extent - public use as a roadway. This would
noc include material sites, stockpile sites, or ocher ancillary
facilities.

4. Other rights-of-way use within a R.S. 2477
right-of-way after December 9, 1974, must be authorized by a separate
right-of-way grant. Separate right-of-way requirements prior to
December 9, 1974, were waived by the Bureau. However, when these
pre-1974 rights-of-way require a new location or ownership change, they
should be updated wich a new right-of-way grant.

BLM MANUAL Rel. 2-152
9/10/32
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TRANSMITTAL SHEET

PART' SUBJECT RELEASE NUMBER
601 DM 4 FEDERAL AREAS WITHIN STATES 258

FOR FURTHER INFORMATION, CONTACT Administration of AHCSA 17(b) Easements CALL

Bureau of Land Management

EXPLANATION OF MATERAL TRANSMITTED

This manual release., 601 DM 4, provides Departmental® policy and guidance
regarding-the administration of easements reserved pursuant to Section 17(b)
of the Alaska Native Claims Settlement Act of 1971, P.L. 92-203.

Assistant Secretary of the

FILING INSTRUCTIONS:
Remove: Insert:
None 601 DM 4

(2 sheets)
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DEPARTMENTAL MANUAL

Public Lands Parc 601 Federal Areas Within States

Chapter 4 Administration of ANCSA 17(b) Easements 601 DM 4.1

4.1 Purpose. This chapter sets out procedures for the _
administration of easements under the Department of the In
jurisdiction chat have been reserved pursuant to Section 1
Che Alaska Nacive Claims Settlement Act, (43 U.S.C. 1616(b
Easemencs serving lands under ocher Federal agency adminis
shall be che responsibility of that agency.

4.2 Policy. An easement reserved pursuant to Section 17(b) of the
Alaska Nacive Claims Settlement Act shall be administered by che
Interior bureau whose land is accessed by the easement. Sice
easements which are a necessary and mtegral part of the access
easement shall also be administered by che bureau whose land is
accessed by Che linear easement. Where that easement accesses or is
a part of the access to a conservation system unit, chat easement
shall become part of that unit _and be administered accordmgly.
When an easement accesses non-Federal lands, the easement shall be
administered by the Bureau of Land Management. If an easemenc
connects two conservation system units managed by two different
bureaus, che bureau with the larger conservation”system unit shall
administer the access easement. ~If che easement connects a
conservation system unit with ocher public lands then the bureau
managing the conservation system unis shall administer the

easement. Any segment of an easemenc crossing lands within the
exterior boundary of a conservation system unit shall be o
administered by che bureau managing the conservation system unit in
consultation with any ocher bureau or a%_ency managing the remainder
of the easemenc outside of the conservation” systeni unit. Each
bureau i3 authorized to negotiate wich ocher Federal agencies, the
Scace of Alaska, an_Alaska horough or municipal government to.
}ransfer che administration of a specific easement, if authorized by
aw.

4.3 Administration Procedures.

A. The Alaska State Director, Bureau of Land Management,
shall notify the appropriate bureau or Federal agency when an
easement accessing a conservation system unit or Federal property
has been reserved in a conveyance document co a Native corporation.
Where that easement is external to the houndary of a conservation
system unit, that easement shall be made part of that unit b{
auCutriCy. m section 103(b) 0f the Alaska National Interest Lands
Conservation Act vi6 U.S.C. 31032. The notice shall include the
easement identification number, Federal unit accessed, the servient
landowner's name and mailing address, the size, length and acreage
of the easement, authorized uses and a map depicting che easement.

9/11/84 #2586
New
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Public Lands Part 601 Federal Areas Within States
Chapter 4 Administration of ANCSA 17(b) Easements 601 DM 4.3B
3. Each Alaska Regional Director or State Director shall

maintain necessary maps or other appropriate reference materials
which display the location of, and authorized uses for each
easement under its administration. This information shall be
available in the bureau®s office which has direct administration of
the lands which are accessed by the easement. The Alaska State
Office, Bureau of Land Management, shall also maintain records of
all easements. Each bureau is responsible for making necessary
supplemental use information available to the Bureau of Land
Management.

C. Each bureau has the right to remove and use vegetal
materials and common varieties of soil, sand, gravel, and stone
within the easement, at no cost, to the extent necessary for the
development or management of the particular easement, except as
limited by specific negotiated agreements with the servienc
owher(s). Vegetal materials and common varieties of soil, sand,
gravel, and stone not necessary for the development or management
of Che particular easement remain the property of che servienc
owner. However, nothing in this manual gives or shall be
considered to give an easement user the right to appropriate
vegetal or mineral materials. -«

D. Any use authorization granted for an activity on publicly
owned land may include the necessary authorization for the
appropriate use of the accessing public easements. The
authorization shall not allow uses which are not provided for in
the easemenc reservation. If authorization is required to
construct and use a reserved easement, the administering bureau may
grant such authority.

E. When funds are available, the bureaus may contract wich
private entities, including, but not limited to, Native
corporations to perform functions which may be needed as pert of
the administration of Che easement, including, but not limited to,
the installation of signs, construction and maintenance of trails
and sices and litter control.

F. Prior to on-the-ground activities such as locating,
marking or developing an easement by an administering bureau, the
servient owner(s) should be consulted.

G. The physical location of an easement may be adjusted to
rectify a usability problem, or to accommodate the servient owner'6
development of the lands and shall be made only after che bureau
and the servient owner agree to the adjustment. Such adjustments
shall be reduced to writing and recorded.

9/11/84 #2586
New
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Chapter 4 Administration of ANCSA 17(b) Easemencs 601 DM 4.3H
H. An easement 1is a property interest which may be

exchanged. An.easement may be exchanged if an acceptable alternate
easement or benefit is offered by the servienc landovner(s).

4.4 Transfer of Administration. Administration of an easement nay
be transferred co the State of Alaska, an Alaska Borough or
municipal government if the Secretary determines Chat it is in the
best interest of the United States or public and WS otherwise
authorized by law.

A. Each bureau may, under appropriate authority, negotiate
the transfer of its administration of any easement co any
appropriate unit of Federal or State government. Upon successful
transfer, the bureau transferring administration shall nocify the
BLM Stace Director of the action and provide BLM with a signed copy
of the agreement. The transferring bureau shall continue to
maintain a record of the easemenc and make- che information
available to che public.

3. Prior to transferring administration of an easemenc Co
the Stace of Alaska, a borough or municipal government, che bureau
shall make che transfer document available to che servienc cwner(s)
for inspection and comment for a period of noc less Chan 30 days
prior to execution of the transfer. All comments submitted by the
servienc owner(s) should be considered prior to the final transfer.

C. When a bureau determines chac an easemenc is no longer
necessary for Che purpose for which ic is reserved, the Regional
Director of chat bureau shall request that the BLM State Director
either assume administration of the easement or initiate
proceedings to relinquish the easemenc to che servient land owner.

The request shall be supported with documentation chat:

1. An alternate easement has been offered by che
landowner; q{
0

2. Termination is required by law.

9/11/84 #2586
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Qtizas’AdvisayCommission s
Suite 310
(907)456-2012

TO: ALASKA LAND USE COUNCIL MEMBERS

FROM: CITIZENS®" ADVISORY COMMISSION ON FEDERAL AREAS
RE: RS 12477 RIGHTS OF WAY

DATE: SEPTEMBER 13, 1984

In 1866 the U.S. Congress passed a law entitled "An Act
granting the right of way to Ditch and Canal Owners over the

Public Lands, and for other Purposes." Section 8 of this act,
which generally dealt with mining activities on the public
lands, read as follows: "And be it further enacted, That the

right of way for the construction of highways over public
lands, not reserved for public uses, is hereby granted.”

This grant, more commonly known as Revised Statute (RS) 2477
(43 USC 8932), was a standing offer by the Federal government
until it was repealed with the passage of the Federal L ind
Policy and Management Act (FLPMA) of 1976. "While RS 2477 1is no
longer the legal basis for tne construction of new public
highways, valid existing rights granted to the Territory, State
anl public of Alaska during the period of the act"s efficacy
are protected by FLPMA Section 701 and reaffirmed by ANILCA
Section 11009.

There are perhaps 150 or more RS 2477 rights of way in Alaska,
concentrated primarily 1in the interior, which were accepted
directly by the public of the State and the Territory through
actual construction and use. This 1is exclusive of the Section-
line right of way dedicated by the State in AS 19.10.010. which
legislation acts as formal acceptance of the grant offered.
Informal acceptance, that which 1is accepted directly by the
public through actual use, is an equally valid right recognized
in case law on the subject.

On State owned lands, authority for the management of these
public rights of way is vested in both the Department of
Natural Resources (DNR) and the Department of Transportation
and Public Facilities (DOT/PF). On Federal and private Ilands,
DOT/PF has primary authority as the managing agency. This
authority would extend to those ANILCA lands which were vacant
and unreserved public lands during the period of time when the
grant was in effect in the Terri tory and State. The Alaska
Organic Act of 1884 was the legislation which brought United
States law to Alaska, including RS 2477, and can be regarded as
the date at which the grant became effective in the Territory.

In 1923 the Territorial legislature formally accepted the grant
by dedicating all Section lines to be public highways with an



easement of either 66 feet or 100 feet depending on the land
status at the time of the dedication. Informal acceptance of
the grant has occurred every time men cut their way through the
wilderness during the gold rush in effect constructing public
highways for all to use. Many years of use by succeeding
fortune seekers, trappers, traders, subsistence users and
recreationists along these routes has reinforced this legacy.
Once granted and accepted, the vacant, unreserved public lands
over which the right of way lies are severed from ownership by
the federal government and pass to the Territory, the State or
the public of those political entities.

The Alaska National Interest Lands Conservation Act (ANILCA)
mandated the preparation of management plans for the lands
added to the Conservation System Units (CSUs) created by that

act. Unfortunately, both the Federal and State agencies have
for the most part not adequately considered these public
highways in the planning efforts now underway. Failure to

confront the issue of RS 2477 has and will continue to do harm
to the interests of the State, the Federal government and the
Alaskan public.

Recently, a miner was arrested by Park Service personnel

within the bounds of the Yukon-Charley National Preserve while
moving a bulldozer along the Bulenberg Trail which both he and
State officials claim is a valid RS 2477 right of way. The
miner has patented and unpatented mining claims in the National
Preserve to which he 1is guaranteed access by Section 1110 of
ANILCA. These ™"guarantees"™ are honored by requiring miners and
other traditional users of the lands in question to contend
with considerable amounts of paperwork to receive permits
providing access to these lands. This Commission believes that
this system of permitting 1is contrary to the spirit and the
letter of the law where legitimate RS 2477s are involved.

Formal recognition of valid RS 2477 rights of way by the
various Federal agencies would simplify the problem of access
and allow the use of a transportation system that has been 1in
existence for over eighty years. The use of valid rights of
way belonging to the State of Alaska should not be subject to
the-issuance of permits by Federal land managers.

This is clearly the intent of the Congress as evidenced by the
report of the Senate Energy and Natural Resources Committee
(Report #96-413; November 14, 1979; page 303): "Those private
lands, and those lands owned by the State of Alaska or a
subordinate political entity, are not to be construed as
subject to the management regulations which may be adopted to
manage and administer any national conservation system unit
which 1is adjacent to, or surrounds, the private or non-federal
public lands. Federal laws and regulations of general
applicability to both private and public lands, such as the
Clean Air Act, the Water Pollution Control Act, U.S. Army Corps
of Engineers wetlands regulations, and other Federal statutes
and regulations of general applicability would be applicable to

page 2



private or non-federal public land inholdings within the
conservation system units, and to such lands adjacent to
conservation system units, and are thus unaffected by the
passage of this bill."

The State officials responsible for asserting the State®s
claims and managing these rights of way on behalf of the
Alaskan public have been reluctant to do so. Perhaps this is
due to a desire to de-polemicize the relations between the
State and Federal governments since the passage of ANILCA.
However, an absence of both a clear policy and the political
will to follow through on such a policy is tantamount to a "de
facto" abandonment of these rights of way. This Commission is
implacable in its opposition to such an abandonment.

The Yukon-Charley National Preserve case involves.more than the
issue of access by RS 2477 and will be settled in a court of
law. One thing 1is clear however, according to personnel in
both the Alaska Department of Transportation and the Department
of Natural Resources, the trail used 1in this instance 1is a
valid, documented RS 2477.

The Citizens®" Advisory Commission on Federal Areas proposes the
formation of a work group or task force which will establish a

procedure to confirm the State"s RS 2477 claims. The
Commission requests that the member agencies of the ALUC
cooperate fully in the implementation of this proposal. Such

cooperation would include agency acknowledgement of identified
RS 2477 rights of way 1in the planning efforts of the CSUs, as
well as adequate personnel and funding for the necessary
research.

The Commission recommends that the Alaska Department of
Transportation and Public Facilities and the Department of
Natural Resources act as the co-lead agencies on behalf of the
State 1in the task force. We recommend the Bureau of Land
Management as the lead agency for the Federal government.

This matter 1is 1in urgent need of attention. Access to
legitimate inholdings on the CSUs 1is not being adequately
addressed despite the guarantees of ANILCA Section 1110. In

the absence of a clear initiative on the part of the State,
there is. little the land management agencies of the Federal
government are able or willing to do on the issue of RS 2477
while plans for the CSUs are being prepared. Timely action by
the appropriate State agencies 1is necessary to ensure federal
and private recognition of RS 2477 rights of way.

The Citizens®™ Advisory Commission on Federal Areas believes the

ALUC is the proper channel through which this problem may be
addressed. Formation of an intergovernmental task force will

clear up some of the unanswered questions faced by private and
public land managers.

Page 3
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MEMORANDUM February 28, 1985

TO: All Members
Senate Resources Committee

FROM: Senator Arliss Sturgulewski
Chairman, Senate Resources Committee

RE: SJR 10 Requesting that the Department of Natural Resources and
the Department of Transportation and Public Utilities expedite
the identification and establishment of rights-of-way for
roads and trails on federal Bureau of Land Management plats
which qualify under RS 2477.

Attached is a proposed committee substitute for SJR 10. It was
developed in response to comments and suggestions during last Friday"s
hearing on this resolution. The resolution®s sponsor, committee members
who made specific wording suggestions at the hearing, and
representatives of involved public groups were consulted in the
development of this CS.

I would like to pass this resolution out at our meeting tomorrow. If
you have specific objections, would you please contact me or committee
staff as soon as possible. Thank you.
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IN THE SENATE
SUBSTITUTE FOR SENATE JOINT RESOLUTION NO. 10 (RESOURCES)

IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

Requesting that the Department of Natural Resources
and the Department of Transportation and Public
Facilities expedite the identification and establishment
of rights-of-way for roads and trails on federal Bureau of
Land Management plats which qualify under RS 2477.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Alaska National Interest Lands Conservation
Act of 1980 placed 124 million acres of land in Alaska
into 71 federal conservation units, and outlined specific
use requirements and restrictions for those units; and

WHEREAS there was no provision for establishing or
protecting a transportation system in the development of
comprehensive management plans for each conservation unit
by the responsible federal management agency; and

WHEREAS several of the comprehensive management plans
have been completed without recognition of existing roads
and trails, preventing public access through these units to
state and private lands and to state waters; and

WHEREAS comprehensive management plans for a minimum of
nine national park and preserve units and five fish and
wildlife refuge units are to be completed during calendar
year 1985; and

WHEREAS the federal statutory authority for the
establishment of recognized rights-of-way for roads and
trails is contained in RS 2477 (43 U.S.C. sec. 932); and



a

WHEREAS the Department of Natural Resources and the
Department of Transportation and Public Facilities on
September 28, 1984, signed a Memorandum of Understanding
with the federal Bureau of Land Management involving the
northern region of Alaska only, establishing the procedure
under which the rights-of-way could be recognized on Bureau
of Land Management plats and in comprehensive plans for
conservation units;

BE IT RESOLVED by the Alaska State Legislature that the
Department of Natural Resources and the Department of
Transportation and Public Facilities immediately propose
a Memorandum of Understanding with the Bureau of Land
Management, to be developed in consultation with other affected
land owners and managers, relative to the remainder of the state;
and be It

FURTHER RESOLVED that the state agencies involved
affirmatively solicit information from miners, engineers,
land surveyors, environmentalists, outdoor groups, landholders
or any persons or organization that may have knowledge or tne
historic use of trails, to assist the departments in the
identification of those roads and trails that could qualify
under the provisions of RS 2477 (43 U.S.C. sec. 932) for addition
to the state transportation system, and that may be useful
to the federal agencies developing comprehensive management
plans for the various Alaska National Interest Lands
Conservation units;and be it

FURTHER RESOLVED that the involved state agencies develop
draft policies regarding management, maintenance, liability,
vacation, categories, widths, and other relevant concerns related
to RS 2477 roads and trails, and that the agencies review these
draft policies with affected land owners and managers, and then
present these draft policies to the legislature during the second
session of the Fourteenth Legislature.

COPIES of this resolution shall be sent to the
Honorable Bill Sheffield, Governor of the State of Alaska,
to the Honorable Esther Wunnicke, Commissioner of Natural
Resources, to the Honorable Richard J. Knapp,
Commissioner of Transportation and Public Facilities, and
to Michael J. Penfold, State Director of the Bureau of
Land Management.
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N Street

RESOLUTION ADDRESSING PROPOSED PLOTTING OF R.S. 2477 RIGHTS-OF-WAY TO PUBLIC

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

LAND RECORDS
the State, of Alaska and the Bureau of Land Management have entered
into a memorandum of understanding to identify and plot KS 2477
rights-of-way to the public land records; and

the Alaska Native Lxaims Settlement Act corporations are major
land holders which may be severely impacted by this action with—
out an opportunity to participate in the decisions; and

the notation of the public land records may provide the State of
Alaska with added weight, in the case of litigation of an RS 2477
right-of-way, without a factual basis; and

neither the State nor the Bureau of Land Management propose to
adjudicate RS 2477 rights-of-way under the terms of the memorandum
of understanding; and

NOW, THEREFORE, BE IT RESOLVED by the Alaska Native Land Managers Association

that the Alaska Native l.and Managers Association opposes the plotting
of RS 2477 rights-of-way to the public land records.

WE FURTHER REQUEST that the following actions be taken:

1. Alaska Native Claims Settlement Act corporations are actively
involved in the identification process, and

2. The Bureau of Land Management and the State of Alaska establish
clear standards of construction and use against which all KS
2477 rights-of-way are to be considered, and

3. The issue of abandonment is clearly definedand addressed, and

4. Each RS 2477 right-of-way is adjudicated by the Bureau of Land
Management, and

5. An accurate centerline description is provided to the Bureau
of Land Management prior to plotting, and

b. A case file is established which sets out the history of each
RS 2477 right-of-way together with complete documentation of
the timing, duration type and amount of use and location.

BE IT FURTHER RESOLVED that this resolution be forwarded to the Alaska

Federation of Natives, the Bureau of Land Management, the State
Department of Natural Resources, the State Department of Transpor —
tation and Public Facilities, Alaska®"s Congressional Delegation, and

to all State legislators.

Duly adopted this 30th day of January, 1y85, in Anchorage, Alaska.

K10

Frances E. Zimmerman, Secretary/Treasurer
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United States Departmentofthe Interior 2000 032)
BUREAU OF LAND MANAGEMENT
Alaska State Office

701 C Street, Box 13
Anchorage, Alaska 99513

November 23, 1S84

receiver

Instruction Memorandum No. AK-35-72 DEC_Z 0 1984
Expires 9/30/ 35

To: DM®"s and DSD"s
From: State Director, Alaska
Suoject: Notation of R.S. 2477 Right-of-Way Assertions on the Public Lana Records

This memorandum is intended to supplement manual guidance on notation of

R.S. 2477 rignt-of-way assertions. The BLM manual policy on notation of claimed
R.S. 2477 is intended to facilitate BLM management of chose lands it
administers. BUM needs a sound transportation plan in order to effectively

manage those puolic lands it administers; tnerefore, it is necessary to
iaentify existing access routes on the Bureau®"s official records.

Notation of any particular R.S. 2477 assertion of right to these records is

discretionary. The manual merely provides BLM a procedure of noting R.S. 2477
claims on 1its records, 1if BLM agrees that the assertions have at least potential
validity. The manual procedure 1is not intended to force BLM to note assertions

it believes to oe questionable or invalid.

It snouia, however, be remembered that an R.S. 2477 grant 1is created by taking.
The rights acquired thereunder -attached immediately when the facility was first
appropriated or constructed under the statute. Once a right-of-way 1is
estaolishad under R.S. 2477, it may be aoandoned only under procedures
established by State law.

The BLM snoulc worx with tne State of Alaska to identify tnose exiscing access
roads and trails which may be potentially valid R.S. 2477 assertions. When BLM
agrees that a right may exist (i.e. "the assertion may be valid) wunder tne
statute, it should note the assertion on its official land status records. If
BLM does not agree that the right may exist, tne assertion should not be noted

to the records. BLM"s notation of a potential right does not validate an

invalid assertion and its failure to note a valid assertion does no void sucn
assertion. The actual validity or nullity of an R.S. 2477 assertion <canonly be
determined by a court of competent jJurisdiction.

If an P..5. 2477 1is asserted on a road or trail historically used only as a
winter trail and use begins to occur during the otner seasons which causes
environmental damage, 3LM"s recourse 1is to try to get the State to maintain the
trail or for BLM to sue cor damages on Federal lands. Seasonality of use snould



be defined by the type of use which existed at the time the trail or road was
estaolisnea or appropriated. The background ana history of the trail may need
to be checked to determine if use has Deen seasonal.

BLM will note potentially valid R.S. 2477 assertions only across lands which it

administers. Notations will not be made on lands withdrawn for other agency
use, unless 3LM has an MOU regarding notation with that agency having
jurisdiction over the land. Assertions of rights will not be noted on land

which have Deen Interim Conveyed or Patented to a Native Corporation or
Tentatively Approved or patented to the State of Alaska.

The 3LM does noc need comment or concurrence from Native Corporations to note
assertions on lands that it manages (including® lands chat are merely selected by
sucn corporations.) 3LM is only acknowledging a claim of a vaiid existing right

to such Lands. Such an acknowledgment does not change the validity or inval—
idity of the right. The existence of sucn a potential right will not be cited
in any conveyance document as an encumbrance. A Native Corporation 1is free to

cnailenge the assertion, 1in court, after it acquires title.

3LM will not specifically reference an R.S. 2477 claim, assertion or notation in
tne deeas or patents it issues for any claim or entry maae under the public land
Laws, unless tne inclusion of a reference to sucn claim has been agreed to, in
writing by all affected parties.

There may be situations where the State of Alaska may find it advantageoui, to
acquire a right-of-way under Title V of the Federal Lana Policy ana Management
Act in lieu of an R.S. 2477 notation. Patents for entries made after granting
of a Title V rignt-of-way are made subject to the right-of-way.

It should also be noted that the BLM cannot impose restrictions or stipulations
restricting the use of an R.S. 2477 road or trail for those purposes authorized

by statute. Only the State can 1impose restrictions on such uses. However, R.S.
2477 did not authorize the construction of non- access facilities such as
powerlines, pipelines, etc. Such facilities, 1if not covered by a grantee

right-cf-way constitute unauthorized use.

In deciding whether to note an assertion on the 3LM records, 3LM may perform a
field examination and/or prepare a report to suostantitate its decision as to
disposition of the assertion. However, sucn action 1is noc required.

Distribution:

D-DSC (D-558A) State Director

Acting
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Senator 3 0\)n (3ack) Cogtjill
Ullaala g>tate Hegi“"slaturc

STATEMENT ON
SJR 10 (RS 2.477 Rights of Way)
By Senator John B. Coghill

Senate Resources Conmittee - February 22, 1985

Thank you, Madam Chair, for the opportunity to present a few brief

comments on an issue of vital importance not only to my district, but to

all of Alaska - the salvaging of rights-of-way established under the

federal RS 2477 provision. | appreciate your conmittee*s willingness to

examine this issue and to, | hope, take prompt action on it.

Prompt action is our mandate in this issue, because as we see with

each passing day, the access potential created by our pioneering

forebears when they struck out over those roads and trails into the

heartland of Alaska - that access so essential to continued progress in

Alaska - is quickly being bureaucratically removed from our grasp by

those who would lock up Alaska. Over the next two years we will see the

formation of dozens of state find federal land use plans, all of which

must acknowledge the validity of the RS 2477 rights-of-way within the

areas they cover or those rights-of-way will likely be gone forever.

Alaskans need those rights-of way. | think Congress knew what it

was doing - back then - when it made provision for us to have access

across federal lands. It is regrettable that we must now take this kind

of virtually desperate action - to insist that the state and federal

government enter into a cooperative agreement - to protect what 1is

already ours and keep these rights-of-way on the books.

this

Thank you again, Madam Chair, for this committee"s time spent on

issue. | hope the members will act favorably on SJR 10.
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February 26, 1985

Honorable Bill Sheffield
Governor

State of Alaska

Pouch A

Juneau, Alaska 99811

Re: RS 2477 Rights-of-Way
Dear Governor Sheffield:

You will recall that the Citizens®" Advisory Commission on
Federal Areas in September proposed formation of a task force
sanctioned by the Alaska Land Use Council (ALUC) which would
establish a procedure for confirming the State of Alaska“s
claims to RS 2477 rights-of-way. Our specific proposal was
withdrawn when Bureau of Land Management (BLM) State Director
Mike Penfold revealed that the Department of Natural Resources
(DNR), the Department of Transportation and Public Facilities
(DOTPF) and the BLM were negotiating a Memorandum of Understan—
ding (MOU) for the implementation of a procedure similar to the
one we were proposing. The MOU was signed September 28, 1984.

Our proposal advised that a necessary element in the success of
such an undertaking would be the cooperation of the member
agencies of the ALUC in the implementation of any procedure
developed. Such cooperation would include adequate funding and
manpower Tfor the research needed. At this time we must advise
you that it is necessary that adequate funds be allocated to
permit the State agencies involved, DNR and DOTPF, to meet their-
objective of identifying and confirming RS 2477 rights-of-way.

Management authority for RS 2477 rights-of-way which cross
non-State lands is vested with the Alaska DOTPF. We recognize
that there are legitimate management concerns espoused by
Federal land managers, Native and other private landowners and
environmental groups. Adequate opportunities for interested
parties to plan for State management of these rights-of-way
exist and can be expanded if necessary, but only if the State z
retains its present authority to do so.

You are no doubt aware of the rigorous permitting process that
Title XI of ANILCA requires prior to construction of a Transpor—
tation and Utilities System (TUS) on or across a Conservation
System Unit (CSU). Most knowledgeable people in and out of the
State government regard this process as extremely difficult, if
not completely unworkable. Because of the difficulties 1inherent
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in the Title Xl process, it is critical that the management
authority over, and State ownership of, RS 2477 rights-of-way be
adequately recognized in the CSU planning efforts of federal
agencies. Language recently adopted by the National Park
Service (NPS) for inclusion in the General Management Plans that
agency 1is preparing illustrates this:

"The Park Service is aware the State might assert certain
claims of rights-of-way under R.S. 2477. The Service
intends to cooperate with the State (and any other
claimant) 1in identifying these claims, the nature, extent
and validity of which may vary depending on the
circumstances under which they were acquired or asserted.
Notwithstanding that certain R.S. 2477 rights-of-way may
exist, it will still be necessary for users of any
right-of-way to comply with applicable Park Service
requirements.”™ (emphasis added)

This is so despite the assurances of ANILCA Section 1109 which
states:

"Nothing in this title shall be construed to adversely
affect any valid existing right of access."

We are painfully aware of the decline in State revenues and the
necessity to minimize unessential expenditures. We are also
aware that the economy of the State of Alaska 1is overly depend—
ent upon the oil industry. The need to develop our resources in
a rational manner to diversify our economy is more evident every
day. The timber, mineral and tourist industries of the State
must have access in order to expand. The rights-of-way granted
the State through RS 2477 can play a vital role -in this effort
both as an alternative to Title Xl and as leverage in securing
more favorable decisions in Title Xl and other resource manage —
ment issues on federal lands.

We believe that it is of the utmost importance that the State of.
Alaska®s ownership and management of these public rights-of-way
be forcefully defended. By doing so, we can go a long way
towards ensuring that debate over proposals to cross a CSU with
a transportation system is managed here in Alaska rather than 1in
Washington, D.C. As governor of our State, your support is
necessary for the success of this endeavor.

Senate Joint Resolution #10 (SJR #10), sponsored by a bipartisan
group of legislators, requests that DOTPF and DNR expedite the
identification and establishment of rights-of-way for roads and
trails on federal BLM plats which qualify under RS 2477. The
Resolution also calls for the expansion of the current MOU,
which presently applies only to the Interior region, into a
statewide process. We endorse this resolution and urgently
request that you give it your strongest support as well.
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We also ask that you use the power of your office to insure that
DOTPF and DNR receive adequate funding to implement an effective
course of action pursuant to the objectives of SJR #10.

We reiterate our earlier acknowledgement that legitimate con—
cerns by federal land managers, Native land owners and environ-—
mental groups exist. But these concerns over the management of
RS 2477 rights-of-way are separate from the issue of ownership,
and are more properly accommodated in the State transportation
planning process. To allow management concerns to interfere
with confirming ownership of the rights-of-way is to put the
cart before the horse; it is analogous to requiring an "accept—
able™ land use plan to be in place before the State or the
Native corporations can be issued a land conveyance.

We hope you will consider these points and see the interests of
the State require positive action to preserve the full range of
State prerogatives.

Sincerely,

Phil R. Holdsworth
Chairman

cc: E. Wunnicke
R. Knapp
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March 1, 1985

Senator Arliss Sturgulewski
Pouch V
Juneau, Alaska 99811

Dear Senator Sturgulewski:

The Citizensl Advisory Commission on Federal Areas is concerned
about the lack of recognition of Revised Statute (RS) 2477
rights-of-way in the Conservation System Unit (CSU) planning
efforts of federal agencies. Development of land management
plans which recognize valid existing rights-of-way under RS 2477
or other applicable laws benefits not only the State but the
federal agencies and private inholders within CSU"s as well.
Recognition would facilitate the evaluation of access and
transportation needs for a variety of activities.

On February 16th, the Commission approved several recommenda—
tions on RS 2477 including one endorsing adoption of Senate
Joint Resolution (SJR) #10. Proposed by a bipartisan group of
legislators, SJR #10 urges the Department of Transportation and
Public Facilities and the Department of Natural Resources to
expedite identification of RS 2477 rights-of-way pursuant to a
Memorandum of Understanding developed by those agencies and the
Bureau of Land Management.

We are convinced that this issue is critical to the future well
being of the State. While recognizing that there are legitimate
concerns espoused by private landowners, environmental groups
and federal agencies regarding the management of RS 2477"s, we
nonetheless view management and ownership as separate issues.
Opportunities exist for interested groups to participate in the
planning for management of rights-of-way and can be expanded if
necessary to accommodate their concerns. Ownership of an RS
2477 is not dependent upon a particular management strategy, to
insist that it should be is analogous to requiring a declaration
of management intent on the part of the State or a Native
corporation prior to conveyance of its land entitlement.

We urge you to support SJR #10 and to assist DNR and DOTPF
through the budgetary process in their effort to identify and
document the existence of RS 2477 rights-of-way.

Sincerely

Executive Director
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The Hongrable Bettye Fahrenkamp
(I)a% aVState Senate
Juneau, Alaska 99811

Dear Senator Fahrenkamp:
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ALASKA STATE CHAMBER OF COMMERCE
310 Second Street

Juneau, Alaska 99801

(907)386-2323

April 24, 1985

gg&%to\r/Arliss Sturgulewski
Juneau, Alaska 99811

Dear Arliss:

Enclosed is a resolution adopted by the State Chamber's Board of
Directors regarding Estabﬁshpnent gf RS 2471 R?ghts-of-Way.

Your support of this critical issue is greatly appreciated.

bresident

GK/rb
Enclosure
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he develogment and production of natural resources |n Al ska |3
signi rcant element In the economic base of the State of Alas a and.the

Welfare of its inhabitants: and

WHEREAS, expansron of resource productron IS dependent on adequate access to
areas In which resources are located;

WHEREAS, access to a number of resource areas in Alaska may become ossr'EI
the use of routes establréhed tjn he past and Whrch ar/e Incl deP ?1
Inventary of rar S Qwne ¥ Alaska as asserte éemoran um
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|aské) has been estatr) ishe a Memorand um % (ierstandy gybetween
partment o Natura ources NR),
rp rtment o Trans ortation Punlic Facl rtr ( OT/PF and. Bureau of;
Management (BL ?] Septem er 28, 1984, promulgated by le interior A
regronal flices ‘of these three agencies; and ‘

WHEREAS, a coordinating @ ..titte rising _a re resentatrve of edchd
(John Martrdn %PF Jose% rﬂP van, gDNR wight H pel, BIM) hag%egn

established: an v

2&
WHEREAS, the hrstgrrcal researgh documentatron and ma prnP re urred for the

routes already. (nventorie entification of traifs not previo
mventone vry \ re%urre a srgnrqrcant effort and John Martin, l’Plél and

Joseph Sullivan, are investigating the manpower and fund rng
requirements to' accomplish this effort.

NOW THEREFORE, be it resalved by the Alaska State Chamber of Commerce that the
implemention of RS 247% emorandum of Understan éhng dated September 28,
304, AK-023-MU5-002, be strongly supported an

BE IT ARTHER RESOLVED that the State Legis|atui encourage this project by
Opr ortrn% adequa(se U Pet and/or priorjty assignment” of personnel in
D\R‘and simifar support™ by given by ‘the Federa Government  to

BE IT VED, to encoura%e all organrzatrons ang mdrvrduals to
develoﬁ and submit to DOTIPF and DNR a™list of priority routes known to
the AIask which will be of maxmum henefit for mineral, a?ncultural
c?urercr an reoreatron and that routes whrch can support mo elthan one
the above De given particular emphasis; and

BE IT RRTHER RESOLVED; that full consideration be given to the corridor.
conce t, alternate established routes and to exrstrnd land ngh(s s:.0f
odt includ rnzd1 r])nvae onners and the national interestelands..in

entifying &S 2477 Rights-of-Ways.

J1ll "Bushey, Chairman”® Board of Directors George Krusz, -President’ .
{\t/llaarsch 1Stalg%SChamber of Commerce Alaska State’ Chamber of Cotnmerce



ARLISS STURGULEWSKI Matffea gbtate legislature

Senate
February 9, 1985

Joe Vogler
Ketchemq Mtnes

Fatpbanks, Alaska 99707
Dear Joe:

You are certainly correct that the RS2477 issue is. a major one.
W& need to pursug the cfarlpcatton o% status of rtgéttts-e?-way

wgorousy

Aﬁ. chairman of the Senate Resources Committee | plan to follow
the progress of the negottattons between the De artment of

rans ratto Bureau of Land Management. % Feb-
rua % e Senate Resources Committee is holdtng earings

Sincerely yours,

enator Arliss Sturqulewski
enate DAtS'[rICt J

maf.cp



DRAFT

February 7, 1985 f

Joe Voogler
Ketchemq Mines

P. .0. Box 40
Fair%anks, Alaska 99707
Dear Mr. Vogler:

You are certainlx CO(rect that the RS2477 issue, is a major one and vv?
need to pursue the clarification of status of rights-of-way vigorously.

As chairman of the Sepate Resources Committee | plan lfo follow the,
grogress of the n %tr%anons between the Department of Transportation
nd”Bureau of Land Manage

Sincerely yours,

enator Arliss Sturqulews
genate Dp?stnct I£ J —
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Testimony SJR #10

ntil these stepa are taken, Do on Ltd., Ed Inte ror Ylllage
aaoolatlon cannot su ort tn tate and Nlln this é ,
F recomm? g(?t grlva e land owner sta y an
et this reso utlon proc e W|th ut objeotion.

Thank you for this opportunity to comment.



BRIEFING PAPER '
Alaska Department of Transportation and Public Facilities . <£ t>‘V-

Northern Region V., 20T
Division of Planning \
REVISED STATUTE 247/ RIGHTS-OF-WAY ... \:iols
Legal Basis for RS 2477
Congress hy the. Act of dul 866 granted r of-way for highways over
unr servegy |c ands Ytd (]to?nggso estalaqh ed an }exte spv% etwork of
ublic ri Alask a Act, now codlfled it 43 USC 932,

eV|sed atute R 2477 states in full;

"The right-of-way for the construction of highways over public lands not
reservgg for pLVbHC uses 1S hereby grant ted g

g h RS_2477 was repealed October 21, 1976 by Public Law 94-579, section 706
90 stat. 2793), those rights-of-way previously established remain valid*

Geographic and Historical Development

In Alaska, RS 24%7 nghts -0f- Wag are concentratet(ti manhg In the [nterigr,
Western and Southwestern regions of the state an t CoH)er River basin.
n Southeastern and along tfe Southcentral gul c0ast, [ was not as

Important to transportation because of the cce33|b|||ty via water.

RS 2477 highways have 8r0VIded much . of t ccess to areas of AE\ ?ka In Jhe
Past and ont| ue to d |st0r|cal t ese roads were used for tra

outes an access to mining areas. 8/ g Serve-as a ss for. mineral
deveopment orestry, re reatlon agn ulture, hunting, inter-
village travel, and access 10 omeste ds, homes tes, ap other | nd disposals,

Most of the well established* %uently ‘traveled trails appearing on U.S.G.S*
topographic maps are RS 2477 h|g ays

Since the RS 247% tute was ertte in such a brlef and nonspecific rgtanner
|t does not esta | crlterlra for etermlntng the o%athon or w th 0 the
rg ts -0f wa nor oe§ It define what constit tes a What

?on3| ered a |gC way" 118 ear ago when t(t]e a gasse d| fers P atI
rom th e modern toncept. L der a.procedure for |d ntitying and cla
rights-of-way was not establishe

t this time, there 1s confusion and differences of opinion regarding the
thatlon valldqty and extent oq RS 2477 hlghwazs in Ras& ?thou h RS 2477

exist in several states, this Issu taken on special significance
In Ala ka because of the remoteness- and |nacce55|b|||ty of much of the state.

Additionally, the Alaska Statehood Act, the Alaska Native Claims Settlement

Act (ANCSAY, "and the Alaska Natllongl Inter%sts Lancts conserv '[IOH Act (ANILCA)

all |n|t|at q maFJor c an%es In land owners |p in Alaska.1 IS trans-

terJ ro[n the th ain to the State, Native coreoratlons rvate

Jt lvidua Hd other Fed.eral a nmes thgre 1F a di rmw 1eWS H}
iNgaccess an awd management folicies* ~ Some andowner? ish to rtqula

use by type of vehicle, weight, time of year, etc. Some favor preservmg



access tor local resrdents Others pref er no access a |l
Furthermore, af land sconveyed the valid |tzy RS 2477's s bein questroned
Currently, in and conveyance documents, RS 2477 rlghts-of-way are rotecte
onl% wrth th% can alid FXI tin rrght wrth no vrsrble evidence of
e on thﬁ edera tate status Pats. The exratrn% Tra nventor
e whrc catalo%s man roads, at a_scale of 1. 0,|00 stajjday
H quad 2 dos not shgw the' the ocation of RS 2477's In sufficient
etarl to allow them to be entered on the land status plats.

Need for Procedures

Confusion among Ftate and Federal agencies and private landowners as to the
hm lementation "of RS 2477 continues to hinder naPement and use of these
ighways. It _has_become apparent that t epub equires assistance . in

|dent|ayt RS 2377 roads. State Federal gn rf<ca| %)ve{nmetnts Na |vetho
rrzrejd) rusle% 8 rS] 22}9 gdgpf %r VeVP etrg Peegsonablgovr\r/ranage t %rlroqan S. a

r rlghts-of-way, land selectron land claims and 0 her land transfer actions,
Y\at H [or h H

e id s atuT serve eﬁ part of rca records of land ownekshrp

e edera government (t rou h BL and the State government t rousgh DNR.
If Is 1n the Stgtes an IE Ircs Interest to eStablish these RS 2477
5 Ims on botg Otate an era‘ and statui lats, there Z assertrnd the RS
4 cIarm and 1dentitying ocatron PlaCing the roads on t he satus
Pats would %ve more C{edrbrlrty to the States claims and would eStﬂn |sh

[ the rec Ile and eo raphic document assertrn
Tﬁu », When ?and Ps conve ed the Sateg ah)d u%l?c RS 2477 cIar Wou(td be

much more v than si valld exi tr rights” clause onveyance
ocument ‘fh ?oc tron oP eagh trar?| WOUﬁd rh% Peqnerall¥ estab\rshea there-
?re t would be obvious tg angone researching fand status that a right-of-way
claim exists across a particular parcel.

|f \he State documents It? Iclarms other parties are put in the po |t|0n of

chalce the State's c m rather t n vrce Versa. Pe e] State
wou r‘tve to prove var exrs |nga con gyed an% If t e trarI$C
were aread the status plats, anyone vrho 1sareed” would be in the osr

tion of challen the .State's claim. . Asserti-ng an R claim jn chis
manner s ony% %dmrnrstratrve dJetermrnatron srﬂce R/Idoes not adudrcate

RS 17¢ meone were to challenge.the State, the Stat s claim
éstr? ave to B rov n tn court; h ever, we certarn?y wou?d he In a

muc better position to

Other Findings
Prscussrons with ONR personnel 1In Anchorage Who had been inve trgﬂtrn%} requ-

IOaotlrr%)nss and court decisions relating to RS 247/'c revealed the followIng
appears that, the definition of what constjtutes a "hrdhwagr
whrch erm used in the statutew 1S a.matter tor each state tq deter-

th
mrne Alaska, AS 19.45. 00136% defines 3 hrghwa¥ as that Whrch rncludes

It
iS
N ,
a}/ Wne er In the. primary or secondar¥ ems[) road, ftre(et trail,
\' e, nn h ar age ﬁ ructyre an o he similar or relate structure
: a g tO -way, tnereoft.



22 DOT&PF has management authority on PS 2477 where they occur on non- ,
and ATT*S occHr on state land, DOT4PF has conc ”eptnd usroje

sta e
|ty WISh t e state agency having management authority over the la

?usual

courts have held that acceptance of _an RS 2477 does not "rm 0
on the pu q?c authority the duty to marFr)ttanrn here fore, a perfectly 8?

management decision might be to’ provi maintenance or not to marntarn
?trcufar trar? gll gdPtronaﬁ ﬁaci tamarntenance over the years

3 gs not Imply ahan onm

4) There are contradrctrng legal opinions regarding use restrictions,
ight-of-way vacations, .and the”rol& of a local government (ie* boroughs) in

the management of RS 24771s.

Task Force on RS 2477

This- |s was discus nnual. Meeting between the B e Land and
%ER/I arrq)anks S ; ? ?\For thern

Re |ona ana Iement alrbank |%tr|ct |c%| and DO t thern
Region on Apri at meetin s decide oor

gsk forceIO %rscuss thg srtuatrong T%e Z\Iam Bepartment of Natur l
Resources DN% was Invited to join.,

The Task Force bn RS 2477 rlghts -of-way held its first meeting Jupe 15, 1984*
BLM, D\R a d DOT4PF were Bre ent* The meeting established quidelines and

Progedures or asserth é claims aﬂ having them established on the
and status plats. The” procedure Is as follows:

1} A claim can be asserted .by the State or any prrvate rndrvrdual
% over letter gssertrn? a claim or acce trn S 7477 gr%nt must
be su mrtte alon wrth ocumen atron s ortrn te calmed The date

should re ferabl ase on expenditur ublic or. private). or the
ear(rresp dat Ptf)épdrr IC usF mdrvrltjtuasl sptrme In cgnstructrng a
roa couId e "translat Into

t ascale nos aller ghan 1:63,360 depicting the route must be
submrtted Wrrar) tehe supporting documentation and cover IO| teg

§ he trail num er ant_quad number from the exrstrng Trail Inventoy

File should he noted (if a |c nle) for clarification and” cross-reference
P revr gdh ? to verr?y that the ?and was “unreserved
publrc land” as of the date carme

1| _1ssye lal numbect and establis ase file foreach
%Iuarr]rgrerias erYVH)hR D&@ﬁ! A” cor(responre]ence sh]oulrf reference these
. ? Will Ir')lot each trajl clarme gn their I\/\aster Title Plats and
DNR w ]I [g)ot eac one on the States and stat HI\R [S)O
In . ord eF prevent c?|n usion, either T&PF will have the
respo srbr”¥ b |t(§|n necessary In ormatron to BLM
r} 1les, |ncu 8 maps, Supportin % data, etc., established by one
agency should be duplicated and forwarded to the other agencies.
RS 2477 Coordination Committee for Northern Alaska K
orderly _manner for claiming RS %“S{]s and to_avoid duglrcatron

rovide
? g?ort ﬁre Task Force has sug?ested esta in an RS 2477 Coordination
Commrttee or Northern Alc-ska." “This committee would consist of representa-

tives from BLM DNR and DOTAPF. Its purpose would be to coordinate and

* - 3 -



i FNI'I'W'WI /

prioritize efforts op assertrng RS 2477 claimr, *o discuss any areas of
disagreement and to keep each agency Informed on the other agencies” efforts*

RS 2477 Management Review Board for Northern Alaska , *'

Re ardrng the mana ement of these roads, the Tak Force has recommended

esfa rshrpg anagegrent Revrew oar orthern Alaska*"  This
b?ar would” provid g a oru Iscuss diff eren es re ating to the management
of RS 2477*s. Problems which have come u rr]| conPaSt such .as use reat IC-

lons, requests to vacate, and alignment inue*  With contradictin
f 9 F 0 nter -agency, fo H of hvandhn these Issues Woutg benefit

1ons, an
gongernerq ang pr?vr e ‘a multi-a enc res onse to rob ems Discu srons
cou ead to (?ssrhe 50 utrdns ecommendatl n assed n oa would
show a concert ort by al gencres Involve rovi

. Mmanagement. actrons This Would Iso provide one. age Ch/ with th e means to

Seek "a ddrtror]gl ort 1n makr (1; ana emenlt decrsrn . Addrtronﬁ ¥ anx
ecision wou e result o1 the actiohs of several a encres rat g
ecision of jUS one. manager qr co- manager of these roa

d
WOU|g have veto power over an anr recomihendation.

Com osrtron of this board Would consist Of two members from. BLM and
Fwith one menc]ber t e Crtrzins Advrforg Commission .on Fedegrl ()

Areas and one Ipvited member from.a related professional organization
ﬂ % e ? He International Rr% ?\X/ pAssocratron% ga orarg ember-
P coud be exten ed to government a managrng a e crgs g]ﬁ; y

ters under discussion a to prrvate and owngrs~affected.
Woud meet as needed at the request of any board members.
Memorandum of Agreement

To rm lement the Force recommendatjons reliminary Memorandum of
tan l{]&&wﬂg Ee tween RLM DA\R an DOT4Pthas IP)eon )dra ted A this
lt\ignr%hcte etra Drs rrc?)(lz?rt o etweeno ?Lyrs Faénrloan ° Dlt)rrtelr?tap IceerDol\IrRS
Alaska Ps most ﬁtfec ed B B 83% ro ds , Ch Jh]e Falr anhs orprhce% t
these a?encres ave g 0rts, an estab rs a precedent wit e
Bulenberg Trail,. it was fe Tt that an MU at th e rstrr t/Re hona eveh would

Serve as a est‘rn area or this Procedure the archives of
Universit Aas a- Fﬁ rbank ? are alrgest In the state, makrn% Farrbanks
etter S te for Istorclal res arc Shoud this rfrocedure %ccee
then tgl

are confrden wrll% srmr r, could be ex-
ended to other regrons opy of s attached.

The partici atrn% ﬁgencres are in at{rreement that an effort such as this seems
Ion overdue th,\% ent usras IC suPport of the BM Fénrtﬁanks District
tgeer arl Johnson, o be presen ing this Igsue oncept

eetin B%h” ﬁuvrsor C°t88°t mleetrng 0IhasA e 565’ blrgt %fat]het(h\lgr h}dlrtﬁcg?ratra

% ust Pr
District l\/lanager Division of Land and Water Management, Jerry Brossia*
Program Needs

e Doal

In order to comprete this 1prorect a ommitment b T8§ and the oth encres
B necessarg he prioritization asseréron S 47 roa Woud
ongorn? gro ess over several years estrmate 5 years t tralls).
HiStortcal research, personal” interviews and preparatron 0 maps are the

- 4 -



[ sPecr IC tasks needed .0r asserting .the clarms and h* n them glotted on land
tus T A rough estrmate |n rcates hat th rs e ffort woul requrre
roxr ateY $100,000 ear which would grovr e for the research of
trails This estimate |s based on the time and effort actually

spent ?or the BBfenhgﬁgr Trail acquisition.

Icnonosrldier to accomplish this, there are a number of alternatives for DQTAPF to

1} Funding Sources

a A.current sourc

e it I mone Is 1n the Bulenber Trarl
cllrsrtron orect wh(tf 5% y i he
th

a

h F emar ng. This m Was
Islature for the Pur 0Se 0 % ulrrng

ulenoer DAR researched nistorl

C
e
ata and inte vre ed Sev E eoz)eTrainld asserted &) RS 2477 c?arm
|nce the, rig h Vr/wa Was se urd In this manner by DNR) most of

the exrstrn% TAPF unds remarn% unspent. erver* eqis athve
actrdn would .be necessary to enable us to use the money~on other

frai acqursrtrons

n) An Jtem could be Included In the_FY ?e CIP Submittal which
8 cha r(]e existing Bulenberg Trail legislation and approprrate )

|t|ona )

Ch The RS 2477 activities could be included |n the FY 86 DOT4PF
operating budget as contractual and/or personal services.

ropriate S

f
C
at
tow the

2) Organization/Staffing
Should in-hous staf be used, this project could be handled b
ther Plan r]r e% JY\/ay 0. SpecralpPrheects u The de nfdron ¥
v¥]|ch r? ou ?g use wouyld de end upon the manpower available an
din ve eac sec lon,

PR M 4l ernaﬁrve IS t0 contracé this j%Ct ouf t? 3n independent
rm Whlj: would é)repare maps and resea ch] |stor|ca ata for.our use.
This would require project management within DOT4P

Another altern(atrve IS a coo erati e greement with the l?rversrty

C

or Alaska- arbag S usrng a Rel ursa eryrces Agreement

Aunrversrty stu en cou researc historica ata rovide
ratls, This aternatrve has the ad vag e that

T o sy il e

: ensIve aiter
native, Srnﬁe this . work lgO difficy é as It IS time

ent.

consuming, this project would be |dea| for a stu
Recommendations
The .MU betwgen BLM* DN\R and DOT4P™ sho ld be revrewe% this
project may begin In a.timely manner. rrst It must e whether



Bl\lgu%enl)tgt%PnF %1 M ve the responsiblity to submf he supporting

V\e recommend that. DOT&PF seek reV|3|e Progrram change from the Interim

satlve committees to use the Bulenbe appropriation for RS 2477
rlg%< gm ac ms t|08g This amount couqd be usegp rpthe first year's

Further, we recommend that an agreement with the University of Mwte'Fair-

ankf be entered Into to establish a coo eraélve ?rran ement with g graduate }
evel student(s) to research the historcial cata for the trails an 8035| y

to provide the maps needed.

e R i s S8 Rt APPSOt BEgH W Fhter

agency cooperation:

A f houl In the FY
todeggﬁ%lenutemgﬁl s? gg dIVE)teybudgeted n the FY g5 Capital and Operating Budgets
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Offered: 3/4/85
Referred: Transportation
and Finance

Original sponsors: Coghill, Abood,
Bennett, et al

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 10 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION
Requesting that the Department of Natu-—
ral Resources and the Department of
Transportation and Public Facilities
expedite the identification and estab-—
lishment of rights-of-way for roads and
trails on federal Bureau of Land Manage —

ment plats which qualify under RS 2477.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the Alaska National Interest Lands Conservation Act of 1980
placed 124 million acres of land in Alaska 1into 71 federal conservation

units, and outlined specific use requirements and restrictions for those

units; and

WHEREAS, contrary to the provisions of the Alaska National Interest

Lands Conservation Act of 1980, there was no provision for establishing or
/

pitecting a transportation system in the development: of comprehensive

management plans for each conservation wunit by the responsible federal
management agency; and

WHEREAS several of the comprehensive management plans have been com—
pleted without recognition of existing roads and trails, prevent ng public

access through these units to state and private lands and to state waters;
I

and

WHEREAS comprehensive management plans for a minimum of nine national
park and preserve units and five fish and wildlife refuge units are to be
completed during calendar year 1985; and

WHEREAS the federal statutory authority for the establishment of

-1- CSSJR 10(Res)



1 recognized rights-of-way for roads and trails is contained in RS 2477 (43

2 U.S.C. sec. 932); and

3 WHEREAS the Department of Natural Resources and the Department of

4 Transportation and Public Facilities on September 28, 1984, signed a Memo-

5 randum of Understanding with the federal Bureau of Land Management involv-

6 ing the northern region of Alaska only, establishing the procedure under

7 which the rights-of-way could be recognized on Bureau of Land Management_
8 plats and in comprehensive plans for conservation units;

9 BE IT RESOLVED by the Alaska State Legislature that the Department of

10 Natural Resources and the Department of Transportation and Public Facil-

12 «agd <manag&VB”" 3fand propose a Memorandum of Understanding with the Bureau of
13 Land Management relative to the remainder of the 8J:ate; and be it

14 FURTHER RESOLVED that the state agencies involved affirmatively soli-
15 cit information from miners, engineers, land surveyors, “jxvdronfflercfcadxfcsncs*;
16 «ut.4pj3fegrpj”.s,,Maiidhoidwss« *yife3toF.exa

17 haveckaqgpwladgeBiofc-tfae.”hiateoa”io"cus”"ggaao”™-"roadsamyanii*traidis?. to assist the
18 departments in the identification of those roads and trails that could
19 qualify under the provisions of RS 2477 (43 U.S.C. sec. 932) for addition
20 to the state transportation system, and that may be useful to the federal
21 agencies developing comprehensive management plans for the various Alaska

22 National Interest Lands Conservation units; and be ,it ,

23 AURTHERCQJE-SOBVED” T I WW 1 AW 1 Wd WateWri"erai""8 i«pNdr® £t " tta«.

24 4si.e»*v«g«"® 11B3FFi5S "1 a ™ hewancfe>J. "iabiii-tybw«iVacatei>on*iEalateftQ*jj.&s.,

26 g~d»bhati.l:he?«gencdga®** " TSW*" girarrdira*ts*hl%c=+ es*with*af£fiat"d-v5Kiandownexa K.
27 .j"~d”"anageT&”ah”"tRe""Fe”ent”ReS” "a"fIT M gfe~einesraarfst>savbhei”"le8iAlatu*e.
28 dur™nft~_tlie3£sgoondg9'&Sed on " -qf»athe’Fouirt-een-triv\AJaska<~Stgbhe3ghegi .slat3ire.

29 COPIES of this resolution shall be sent to the Honorable Bill Shef —

CSSJR 10(Res) -2-



field, Governor of the State of Alaska, to the Honorable Esther Wunnicke
Commissioner of Natural Resources, to the Honorable Richard J. Knapp
Commissioner of Transportation and Public Facilities, and to Michael J

Penfold, State Director of the Bureau of Land Management.

-3- CSSJR 10(Res)



Alaska £™>tate Hegtelature

BETTYE FAHRENKAMP, Vice Chairman JUNEAU, ALASKA. 99811
JACKCOGHILL (907) <165-4907
DICK ELIASON

VIC CISCHER

RICK HALFORD

FREDZHAROFF

POUCH V

enat
memorand UCDnmtE é@fﬂurcelg February 21, 1985

TO: All Members .
Senate Resources Committee

FROM  Staff ,
Senate Resources Committee

RE SIR 10 Requesting, that the Department of Natural Resources and
the De[part[nent of T{ansnoranon and r blic Fa?| itie’s
?Pedl |den[ |caton and esta IS ment 0 g ts -0f-way
n roads and trﬂ B e%rg Bureau of land Management
ats which qualify under

Enclosed in this packet are:

12) A December, 1984 meno from Mehss Fouse to Sen, %turgsulewskl that

%Se&ea very good job of prowdmg a s ort’ summary of t 2477 tra

1 A summarg of the RS 2477 issue by the Northern Region, Division of

Planning of DOT/PF

0SI |o aper and summary_of the RS 2477 issueby Randy Rogers,
D>|rectg epN%rthern Alllas aryEnvnonmentaL} Center. Y y RO

4)  An RS 2477 Issue Paper to the Alaska Land Use Committee by BLM.

5) A to the Alaska Land Usr Council by the Citizen's Advisor
C)ommgs%ﬁ O Federﬁ Areas on RS 2471 nghYs of way. Y

EEMA Memorandum of Understanding between the state (DNR and DOT/PF) and

7) A BM instruction memorandum on PS 2477 assertions.

g) Two letters from Paul Costello, president of The Interior Village
Association, opposing RS 2477 assertlons.

9) Aletter to BIM from Spud Williams opposing RS 2477assertions.

10) A resolution frcir. the Greater Fairbanks Chamber of Commerce
supporting RS 2477 assertions.

CPmH]|tteﬁ staff has conta gted a wide ran e of pgo le to mak% them aware
eannﬂ V& woul ect VI oro s and ?( ent
testimony, particularly via t e tele onference hoo u% anbanks



ARLISS ssrir}gcg}r}rewsm glas&a H>tate |eg|3|ature
Alrclp ,__,\g}

Senate

MEMORANDUM 19 December 1984

T0: Senator Arliss Sturgulewski
FROM Melissa Fouse

A short issue outline (cribbed in part from DOT) is as follows:

From 1866 to 1976 there was a ede({al IBchwhrcg gran ed Ftates free

rghts- ofwa across unappropriate This law was repealed
g ) F ppmz? be made under at statute, ngw

976 but states' ¢ S till
cal” RS 247J The 0 ¥the rant was to enaqe citizens to

construct ro gcrosg ic dom Therg ¥)vere no c ndrtrons except
that the road ha ec nstructea and use the ? n what
was at the fl e Hnreserve pubrc and. RS 247%3 wer used r pgther

routes, rer (Jd and dcce%s to mnrng carms as well as

commercial tave and general public rig ts “of-way.

The stafus of these public rr%hts -of-way is becgmrng ag issue now due
l]he and use m nage ent pfans bein 3 elo;r)]e eral 3reas as

weI as In areas t ave been conveyed (such as natrve lan

Hrstorrcallgs tne state has not :sserted its cIar[nﬁnég these rrghts

of Way U e ere was a construction prgrect ? hert funds
were Used .from construction monles to fun ﬁrocess of asserting
claim, which requires BM approval and may require litigation.

The LM DAR, _and DOThave recently signed memorandum of agreement
in w h the’ utrnes rt requirenients for teb hat gre are
orr%\/N"d 2 cZatron o public highways establis under he

nae the Memorandum of Ag reement was sr ned, there Eave been mﬁetrngs
investigating prior dssertions. Apparently hack in 1974,



BLM. ertrn claim t DOT shows a rom the BIM

ald 2 epartment Ef Hrghwggs o’rd a tralls rnvento Yer? sent it to the
Rg r anot %tquBBt[ rs usrnger?h\avas no (esponse as o the stat s

ils invent ory as _a base fo

claims. n s used at the time the
) equmag

k

t err current claim., r¥
trails rnvento% Was completed are not'a
mapping requirements.

TCorre of the issues to be addressed when consrd%rrng thg assertion of
e st tet rr[ghtso -Wa acros% nat were public”lands ??urrng the
trm t at the trail use was established rs the reaction of the Natronal

Service, the natrve orporations, and any other group who might
want fo litigate the valr ;P ? ?19 claim. Y Jow J

If the st te does obtain the ri OPts -0f Wa what is the state's Ie al
Ff ”y,y or operation a marntena ce, road openings and cldsures,

to meet the BLMs current

In addition, the state as to determine the qrder. of priorit

ad ugrcatron If av\y the c?arms [tave to e[rg sp in c% rt %d whether
B Pt statﬁ Ishes to join In current aw its or fufure avY sults
enalf o orga izations or persons (such as the Joe Vogler

case currently going

The documentatron curre cHr bein eq(tjrrred b% BLM is co%tly ang time
consumrn prep are an rstorcal ocume tértron w ill be harger and
ngredreés obtarn as time goes by (such as affidavits from old-time

Even if t Be BLM does accept. the statgs claims, |t could still be
challenge hn court b)i any inte esh party - an environmenta
rou anot er ra agenﬁ/ such as: the Natrogal Park Service as
egaéié n 5) or er ags eve the state rvrsron 0 gar S,
tion o t ese ar g are groups, rJ r}
us ST rrcte to a pa ticu ar Ind of use,

SUC[] aog s?e%rng, Cross- country skiing, e

Since there are so mang ecigl interests involyed, the state has
arent not deveIo d n¥ Irm polrc toward the res utron o
}\ se rssues and claims to fights-of-way. | am infarme Ft A
ttorney General's office is not rﬂte[1 in gettrngS Involved In
court proceedrngs having to do with the states claims, either.

| have a file containing more in-depth information.

cc: McKie Campbell



Alaska DepaAi"ent of Transportation anod'Beolic Facilities o .]/l<*‘"n '
Northern Region \ oy

Division of Plannirrcr TS iy

REVISED STATUTE 2477 RIGHTE-|-OF-VAY e 4

Legal Basis for RS 2477

Congress Act of 1866 granted rr r xs-of-way for. hi hwa S over
unregservegy q)lrc Iands nydz%y dojn ggso esta I?sh an xt nshr work of o

nlic Tl Alaska: Thi t now corrcifiect as 43 U.S
evrsed atute Y\@f 2477, states rhn fuﬁ .

"The right-of-way for the construction of highways over public lands not
* reservgg for pLYbIIc U563 S hereby grant egg ) p

Although RS_2477 was repealed Qctober 21, 1976 by : Public Law 94-579, section 706
(90 st%t 2793), those Prghts of-way prevrous?y esta%lt)is er? rema?n va?rd

Geographic and Historical Development

In Alaska, RS 2477 rights-of Waz are concentrated rrsrarnly rn the Interror
Western and Southwes ern re lons of the state an rin the oHJer River basin.
n Southeastern and aonP e Southcentral gulf coz st 7 was not as

rmportant to transportation because of the ccessrr ity via water.

RS 2477 highways have provided much of the access toco areas of Alaska inthe e+
Past and %ntr%e to dopso rstorrcall ?hese re?cads were useo ?or trade

outes an access to mining areas. %/ hey ssrrve as access for. mineral
development , forestry, reCreation, a [l ulture hnuntrn rshrng, inter-
village travel, and access to oomesteads omesrtssP ‘other land dis osals
Most “of the well established, m/ ently ‘traveled tfrails appearing on
topographic maps are RS 2477 highways.

Sines the RS 2477 statute was wrrtte In such a brissf and nonspecific manner, .
t does not estatrlr h criterig f oPetermrnrn theT ocatron orervr th of the

rights-of-way nor does rt detrne what constrtutes a." W at was
?onsrdﬁred g "highway" 1 ear ago when tge avY Wsas gasse ffers Preatl
rom the modern concept L (er a procedure tor- rdenti yrng and .craimin
rgr.ts-of-way was not estab IS

At this time, there is confusion and differences of : oanron re%ardrn the

Iocatron validity and extent of RS 2477 hrghwas jan Alaska. though RS 2477
Yv ays-exist In several states, this issug has tatjen on special sr nificance
n~Alaska because of the remoteness'and inaccessibility of much of the state.

Addrtronall the Alaska Statehood Act the Alaska Natrve Claims Settlement
ct (AN Sz and the Alaska atrongl nter%sts Lantis Conservation Act (ANILCA)
a|| rnrtrat d ma or ¢h an es.In land ownersnip in ATasska.- As land 1§ trans-

erJ rofnt l% Enarn to the State, Natjve coOPoratrons rivate
Jr lvidua agd ot eral agencies, there r? Iversity of views [e ar-
access arrr aﬁrd manageement oIrcref Some antrggwner? wish to'requla

use by type of v ight, time of year, etc. Shome favor preserving

icle, w



4

access for local residents. Others prefer no access. at all.
Furthermore af land is conveyed, the validity_of 24773 IS berng} uestroned

Currentl nad conveyan e documents RS 477 rfrents -0f Wa are tec e
onl% wit t%can "vall xrét [g ht with -no visib evr?I nce
e on the edera or State | st tus |oa S. lcae- exratrng Trall |nv en or
e, which catalogs many RS roads, Is at a sceaae 0 , 00 (%
r

ua and dogs not shw the the locaticarof RS 2477*s in; f>crent
Heta(?l tq ?Iowpthem to Be entereg on the ?and statrcs plats. i
Heed for Procedures

Confusion among ?tate and Federal agencies ananrrT*rxe landowners as to the
Implementation "of RS 2477 continues “to hinder manacsssnent and use of these
highways. It _has_become apparent that the gu liC resaurres assistance In-
rdentrf rn% RS 2377 roads. ‘State, Federa ﬂ]ove[nments Natrve

CHBPTSLATST B, ST BEEPE Y QU Peegsoh%b?ty manage et lands.

For rrqhtso Yva land selection Iand claims and crther Iand tran]sfer actron
ran da T at$ serve ei]s part o |ca| records rr-lan owner]

te Fe r government t ou h BLM and the State %rovernment (through

1S In the’™S es an Federajb |cs Interest.to e

hese RS~2
farms on both State Iand status plats, thereby assertin the
8477 claim ang entrPyrng Its locatiop ?agr tmee road}é on he status

plats, would rqdve more credrbrlrty to the States claims and would establrsh
o r the rec? bctn a file and g hic cucercs asser rn the ?arms
Thus When anﬁi?rs conve e? the S i]e d pu |e 58 477 car Woud be

uch more viable than si P ah 'vall exritrr})ge rrcr " cause \ 8onveyance
ocument. %tron of each trail would P raII}/ ﬁb Ished, there-
?re |t would be obvious tg angone researchmg ane rstatus that a rrght of-way
claim'exists across a particular parcel.

If the State documents its claims, other parties are :put in th o ition of
cha\E& the State's cjarm rather thﬁnpvrce Versa-. i PrfesentelyID e State
Wou ve to rove var exrstrn%1 cocv-eyed |a % |t the trails
were aread the sa us lats, ‘anyone vvho 1Isaresd” would be'in the NE
tion of..chall en% State's ¢l rm Assertrnu amAﬁ_S 2477 claim | B
manner IS ony mrnrstratrve etermrnatron stnce 33LM does not a judicate

someone were to challenge the Scaaie, the State's clarm
str? ave to be proveﬂ In court; hvgever We zsert arn? ?

mch better position to do y would be in a

Other Findings

iscussions, with ersonnel in. Anchorage who had rssen jnvestigating regu-
Bttrons and court ecl?srrons relating to R% 2477's repeaPer! the f%ﬂ ?g ’

points:

1) It appears that th

e
whrch)rs the erm used in t
In Alas 9450r

efin
t
ﬁghvt\raﬁ/déw ether |n t |

r* \
% «

ition of what cossrtitutes .a "hrrtrhwa "
tu e rs amatter fior each Stﬁ e t0 deter-
de | high Way ess that which "...incluges

fa
ndary”systems), road, -Street, trail,
%er eco %her/ i SI)

d
e
1
m
uet re an o similar or related structure

sta

8

nnel alegg

acilit ’an rrghto 9th



2? DOTrPF has_rr.anadWient authority on PS 2477 whew they occur c-on non-
state land. . Where RS 2477's occur on state land, DOT4PF has concyrremt
authority with the state agency having management authority over the *Jand*

(usuaHy DNR).

3) The courts have held that acceptance of_an RS 2477 does not '"impose
on the public authority the duty to maintain." Therefore, a operfectl valid

management decisjon mrght be tc provrde Irttl maintenance or not torrchfntarn
a particular tnil at all.  Additionally., lackof maintenance over ttie years

does not imply abandonment;

4) There are contradrctrng Iegal ogrnrons regarding use restricriions,.
right-of-way vacations, and the“rol local.government (ie. borooirahs) in

the management of RS 2477's. .
Tack Force on RS 2477 * . "o

This- rsTue was discussed at the Aﬂnual Meetrn% between the Bureau of "land and
Regrona Management BLM arrban sDrstrrct rce and DOTAPF Northe”m

Region on prrl I, At that meetrn}g ecrded to form a rrearonal )
"task force" rscuss thg sityation, T Alas Department ofNatural
Resources DNR was Invited to join.

the Task Force on RS 2477 rights-of-way held its first meeting June 135 1984,
BLM, D\R and DOT&PF were Bresent The meeting established guidelines! and
Procedures for asserting RS 2477 claims and having them established csn the
and status plats The” procedure 1s as follows:

1 Aclarm can be asserted by the State or any private individual.
er letter assertrnr[; d claim oy accepting an RS 2477 graant must,

oV
be submrtteg[ ong with documentation suporting the date claimed, “These date

shou/d preferably” be based on expenditure of flnds (public or privates) or the
earTresP dyae or pul lIC usF -(An Individual’ s(ptrme -In cgnstrucc)trng ¥

road ould e translated Into funds
H han 1:63,360 deprctrn% the rout's must be

a scale no s
submrtted me) tebe sup Bortrng rq]ocumentatron and cover lette
The rarI num e'r and . quad number from the existing Trarl Airwentory

File be ||c for clarification and’ cross-r“feerence.
% ﬂ q revrew e éb ?arm to verr?y that the Fand was "unresserved *
publrc lang" as f the date carmed
Yvrl 1SSUe serral number and egtablrsh aga file f each

Iarm as wil n |

DNR and DOTAPr. .. All correspondence- shou reference trthese

numb
e7r BLlYIWIH lot each trail clarmed n therr Mastertrtle Platis and
I| ot eac one on the State's g

DAR whi o plot gacl prevent c? Fusronr elt er Nﬁ gr IBOTAPFWIII harae the.,

res onsrbrlrt of submitting ajl necessary In ormatron to BLM
|09 y ?rles rngludrng maps, )su(bportrn(% data, etc., established by one

agency should be duplicated and forwarded to the other agencies.
RS 2477 Coordination Committee for Northern Alaska

? g ?vrde ahg r%gsrltyFrgrraCnenerr]aSogurégr]erg%ér&g er{%a%?rgh rsn angntoRgv%%dgg(l)rrr]:rrganté(%aon

Commrttee or Northern Alarska IS connrittee wodld consist of reprresenta-
tives from BLM DNR and DOTAPF. Its purpose would be to coordinate aand



pnon uze eiiores om sorting RS 2477 claims, to USS any areez; of
disagreement and to keep each agency informed on the other agencies:” efforts.

RS 2477 Management Review Board for Northern Alaska &

Regarding. the management of these roads, the Task Force has recommeended

establisiing an ‘RS 2477 Management Review Board for Northern Alaskxa."  This

board Woul provide a forum to discuss differences relatrn to ther-rananaoement

of RS 2477"s. Problems Whrch have come up |n the past suc as use - restrrc J

fronf requests to yacate, and ali nmeh Y]v contrﬂue  With contrda lf“”?
0 or handling t enefi

? g 100§, gn |nter agency orum ese ISsUes WO&I
erned an ?VI e “a multi-agency res ponse to Erg ems Discussions

0
cou& Pea d to é)ssH) e S0 utrons Bco mengatr N gas h] ouarol would
show a concert 0rf by al gencres Involve rovidg theughtiry
management actjons. This Would Iso provide one.age c?{ with the raeszns to
seek |t|o al sum)ort In ma gh ana emenrt decrsro Additional:” anlyr

g]ecrsron Woud be the resul e actions of several a encres ratrzrer tQ
\trvoulr? cision of just one. manager r .co-manader of thesee roads

ave veto power over any oara recommen atron

Composrtron of this board would consist of two members from BLM, DKZT. and

F with one mer(qber the Crtrzens Advrsorz Commission on Federal
Areas and one Hvrt memper rom a e essjonal organrzatrrrn;yi

ted pro
H 0f rce ternationa %ht O?WgypAssocratron% mPoraryX ember- m
P could exten ed to government mana mg crgs afreccsied by-
atgrs under discussion afd to prrva e an own IS a ected. The rooar
would meet as needed at the request of any board members.

Memorandum of Agreement

To implement trze Tas Force om endaHoBaT anrelrrEeeary Mfemorandun g b
fere,
er

Under tan MOU etween B has been dra
DNR's

time, the WOU exrst o | eenB LS Farrbanks Dr trict-Offfcre
Northcentra Drs rrct a s odt ern e IOH [) & r%gl lanter %o
Alaska IS most ec ed 4 ro J e Fairbanks ce h
ese agencres ort estab a precedent wr t 0
ulenberg Trail rt wa that an MIJ at'th e Istrict/Regional e el would
serve a5 a esﬁrn% area r this Procedure so, the archives o the
Unrversrt a-Fairb an s are est in the. state,’ 'makin "Farrganks
etters or the.nistorcial res arc Should this grocedur scccee
or _one similar coud lag ex-

are con fident it will) then t
dr‘e’ﬁ to other rengons A copy of the raft MU is attached.

The articipatin encies are in agreement that an effort such as -tehis seems
p rdtPe (IJ ﬁgs the ent usrasgrc sup ort of the BLMFarrbanks ODrstrrct

onIg Ve
a vrho will be - pres nt |s sue J;_{ co cept—

eeﬁng%@égvhss?r %0%]8% meetrngo hasu ueS su% ortgo1 aIt]he ?)\I& o??t c§(r)r (rﬁ)a

DistriCt Mana%er Division of Land and Water Management Jerry Brosstaa.

Program Needs
In order to complete this. lprorect a ommitment bz D%[AgF and tge otraré a encres

I
[
1
Y

roa S Waall

IS necessaly. he prioritization asseréron
ongoing process over several years estimate b years for } xrarh
Historfcal research, personal” interviews and preparation o maps are Tt



N
b [*i<ic -rr 1m' |0th lur discr™in cne Clahms a’™n nawn? ihem glotted o la—-
strlus ats estinvate |n icates that A t would require
agproxr ater{ 510 per_year which would provrde or the researc of

20 - 25 tr e ear IS estimate 1S based on the tin: and effort act”fil
spent for the Bulenberg Trail acquisition.

In orr(tjer to accomplish this, there are a number of alternatives for DOTSPF tx
consider. ¢

1) Funding Sources

a A current source of capital money is in the Bulenberg Trail

Aquisition rorect which has 59? 000" remaining. This money was

a ro rrate te State lr islature for the Pur 0se oJ ﬁqurrrng

f the Bulen er Trail gs arche |stFr| a

ata a mter]vrewed several, g e.and asserte claim.-

Since the, right-of-way was secyr |n thrs manner by DNR most of
othe existing” DOT4PF fUnds remain unsge However, " legislative
actrrfn would be necessary to enable uS to use the money on other

trail acquisitions,

b) A jtem could be included in the FY ss CIP Submittal which
SHIUOC#SH tAe existing Bulenberg Trail legislation and appropriac*

CL The PS 2477 activities could be included in the FY 86.D0T4PF
erating budget as contractual and/or personal services.

2) Organization/Staffing *

Should in- house sta be used, this pro ject could be handled b¥
er Plann| peclal-P ects The decrfron

th
v¥:h ! r% ?nge?s o? eac dse%r%le(r)rﬁ upon the anpower avarlabe an

b) An aIternatrve 1s'to contract this ro ect out' to an independent-
firm wh e would é)repare maps andresearch historical data for.our
This would require project management within DOT4PF. ,,

¢) Another alternative.is a cooperative agreement Wrth the Universra/
ot Alaska- Fa?rbagrr Orﬁaurﬁabﬁ gervrrnces Agrgement RSA).

S, using a Rel
rversrty student couqi researc |stohrcal data [V e the
mag} é trails. This aternatrve as the-a vant e that
wou ave more direct contro over the persons dorn the

. work. In addrtr%n this woud @robamY %he least exPensrve aIter
native. Since this work is no ch ficult as 1t"Is time
consuming, this project would be |deaI for a student.

P.econmendati ons

The M between BLM, DN\R an? DOTIiPr should be revrewe% and s %ned so this
project may begin in a timely manner. First it must be decidgd whether-



|9 sIatlve COmmlttees to use .the Bulenberg Trail appropriation o r rs 24777
gﬁ bengnaC UISI |on This amount cmﬁd be use(ﬁ)p rpthe |rsotrye%1rs

Further, we recommend that an agreement with the University of AUsN-Fair—
bankf be entered into to establish a cooperative arran%ement with "2 "graduate
level student(s) to research the historcial data for the trails and possiblyy
to prow e the maps needed.

The Coordination. Coirmittee shoul appointed and. meet promptly to establish
the "?lrst prlorlty trael?s S0 tﬂat thgpﬂrst e?orts w? %‘é’gf%’ with inter--

agency cooperation.

A f houl
todeggﬁ%?nu%n%ﬁms ggtdlvpeybudgeted in the FY se Capital and Operating Budgetzs

DP: dp



Northern Alaska EmTronmental Center

218 DRIVEWAY
FAIRBANKS, ALASKA 99701
(907) 452-5021

TO: Senate Resources Committee
Arliss Sturgulewski, Chair

FROM: Randy R. Rogers, Director, NAEC
SUBJ: SJR 10- R.S. 2477

Date: February 21, 1985

In September the Bureau of Lard Management and the Alaska Departments of
Transportation and Natural Resources signed a memorandum of understanding}
the full implications of which those parties are most likely not even

awe This memorandum establishes a procedure for placing formal
assertions of R.S. 2477 rights-of-way by the state on both state and
federal master title plats, signifying the legitimi:ation of a state right-
of-way.

The process of developing this agreement took place with absolutely no
public involvement and, 1in fact, BLM would not even allow representatives

of the Northern Alaska Environmental Center to review copies of the memo—
randum while in its draft stages. In addition to the lack of public
involvement, representatives of the National Park Service, Fish and Wildlife
Service, and native corporations, whose lands may be substantially impacted
by this agreement, were not included on the committee that drafted the

memo.

Revised Statute 2477 was originally established by the U.S. Congress in the
Act of July 26, 1866. The entire, original statute provided:

"The right of way for the construction of highways over public
lands not reserved for public uses is hereby granted.™

This law was established at a time when automobiles and D-9 Cats did not
exist and a "highway" referred to a wagon trail at most.

Because the law is so vague most of the parameters defining "he actual use
of R.S. 2477 have been established through case law. Yet, there have been
very few cases in Alaska which define how the law applies, within the state.
Despite this lack of a conclusive definition, the memoranum of under—
standing uses what small body of law is avaiDable to establish criteria
for the BLM to accept the assertions. This will result in placing the
burden of legally challenging ine application of the law on individual
persons who disagree with the shaky BLM definition.

There are literally hundreds of historic trails in Alaska which could
possibly be claimed under R.S. 2477. Many of these trails cross portions
of conservation units and have the potential to severely compromise the
purposes for which the units were established.



An example of one sucTi trail is the Bielenv.erg TF&.il where a miner was
arrested this fall when he moved mining equipment across the Yukon-Charley
National Preserve to his mining claims on Woodchopper Creek. The miner
contends that, because the route he was using is a public highway
established under the terms or R.S. 2477 (a claim which has not been
legally proven), he does not need an access permit from the National Park
Service.

This case of trespass on NPS lands is now 1in court. Meanwhile, the State
of Alaska has filed a formal assertion of this right-of-way with BLM under
the process defined in the new memorandum of understanding, an action
which jeopardizes NPS®" position in court because of the R.S. 2477 policy
of BLM. BLM, it should be pointed out, is an agency of the Department of
the Interior, as is NPS.

Another controversy with regard to R.S. 2477 which is extremely disturbing

involves Gates of the Arctic National Park. In February, 1984, the
Department of Natural Resources sent a letter to NPS stating that, because
the route of the Coldfoot Classic Sleddog Race lies on state-claimed R.S.

2477 rights-of-way and on navigable waterways, the organization conducting
the race need not obtain a special-use permit from the Park Service.

This action regarding a sleddog race may be viewed as an innocent action;
however, under the current state policy, or lack of policy, once the
right-of-way 1is established it could be used for unrestricted mining access
or other purposes which would be devastating to the wilderness resources

of the park. In this instance, NPS responded to the state that the route
would not be considered a valid right-of-way until legally proven through
the courts.

This example further demonstrates the widely differing interpretations of
R.S. 2477 by NPS and BLM. Although the agreement between BLM and the state
is not intended to apply to lands not under BLM management, validation of
the righte-of-way on BLM lands could establish a precedent that would be
detrimental to legal challenges of their validity on NPS, Fish and

Wildlife Service, native, or private lands.

In developing its R.S. 2477 policy, BLM has obviously not considered its
ramifications to other land managing agencies, nor has it thoroughly
considered how it will affect land under its own jurisdiction.

At the November 15, 1984, meeting of the Fairbanks District BLM Advisory
Council, a BLM representative indicated that, if the state asserted an
R.S. 2477 claim into the primitive portion of the White Mountains National
Recreation Area, (which is closed to all off-road vehicle use) and the
assertion met the criteria spelled out in the memorandum of understanding
thereby ending up on the BLM master title plats, a miner could drive a

D-9 Cat through the primitive area with no BLM approval required.

Many potential -i.S. 2477 routes are important for their recreational use,
but their status as such is unclear because ol the confusion surrounding
R.S. 2477. Two primary examples are the Chena Hot Springs Winter Trail
and the Circle-Fairbanks Historic Trail.



"In July, 1982, the stWe acknowledged that the Crffna Hot Springs Winter
Trail has standing as an R.S. 2477 right-of-way yet refused to protect

the trail®"s recreational properties because it is not a "main or
significant arterial thoroughfare.”™ When the Fairbanks North Star Borough
discussed the establishment of the Circle-Fairbanks Trail as a recreational
trail, the Department of Natural Resources indicated that, because the
trail is identified as an R.S. 2477, they could do nothing to manage it

for recreational purposes.

The importance of clearing up the R.S. 2477 issue_is demonstrated by the
fact that over 30 percent of recreational trajls in the Fairbanks North
Star Borou%h inventory are tentatively identified as R.S. 2477 rights-
of-way by the Department of Transporftation.

Equally disturbing as the recent developments with the R.S. 2477 jssue

IS that, althouqh the new agreement between the state and sim (efines a
Erocedure for placing R.S. 2477 rights-of-way on land status plats, ,
hereby legitimizing the claims, the involved state agencies are not certain
who will b& responsible for managing, mamtammg or accepting liability

for the roads, And questiops such as what period of non-use Constitutes
abandonment of the rights-of-way, if the rlghts-of-wa}q are restricted to
historical types and seasons of use, and vhat width the rights-of-way are,
remain to be”answered.

The manner 1in which this major state and federal action has taken place

is highly questionable. It is irresponsible land management on the part

of both the BLM and the state to establish an agreeme” or take action to
validate any of these possible rights-of-way before it is known what purpose
they will serve, what effects they will have on management of surrounding
lands, how they will be managed, and where the legal responsibilities lie.
The need to delineate how R.S. 2477 will be dealt with in Alaska is clear,
but a procedure to administratively approve the rights-of-way without

public involvement, and prior to an adequate understanding of how they will
be managed makes a travesty of safeguarding the public interest.

The state and BLM should abolish the existing memorandum of understanding,
examine the basic legal,fiscal, and management responsibilities

associated with the rights-of-way, and establish a new procedure for solving
this dilemma which is accompanied with Ffull public involvement and the
participation of all affected land owners and managers.



IW 1KFLY 1X71* TO

United States Departmentofthe Interior 2800 (932)
+ BUREAU OF LANO MANAGEMENT

Alaska Stata Offica
701 C StTMt, Box 13
Anchoraga, Alaska 99513

September 7, 1934

Memorandum

To: Member of ALUC

From: State Director/ Alaska
Subject: R.S. 2477 Issue Paper

Transmitted herewith 1is an issue paper which sets forth BLM1s policy on R.S.
2477 rights-of-way. The policy has been altered enough in recent years to
allow us to note these claims on cur records provided the State takes the
initiative and files an application for notation which meets the criteria set
out 1in the issue paper.

In the absence of the State formally asserting its rights under the Statute,
312-1 has no choice but to consider the lands involved to be vacant public lands
without established public access. 312-1 has had nuar.-rous discussions with the
State concerning R.S. 2477 and the State is well aware of our policy and
procedures.

Enclosed is a draft MOU between our Fairbanks District Office and the State of
Alaska which is intended to facilitate the policy set out in the issue paper.
Also enclosed 1is a copy of our BLM Manual section cn R.S. 2477 and a copy of a
Regional Solicitor®s Office memorandum to the 3ureau of Indian Affairs dated
May 21, 1990.

The Fairbanks District Office and the State of Alaska, Department of
Transportation and Public Facilities, Northern Region have-been working on
this Draft MOU for sometime new and have established a good working document
wnich fits well within the constraints of our regulations*

Cur first preference would be to have the cooperative State Federal work cn
R.S. 2477 started in Fairbanks proceed. However, we would not object to the
Council taking this matter under 1its wing if this 1is what the State wishes.
Under any circumstance, the State must clearly take the leadership role.

hael E)eremoId

Enclosure (1) w/Exnibits I, Il, and 111 CaIe ector
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Issue Paper - R.S. 2477 Roads and Trails

Under DOl existing authority and policy, it is the responsibility of the State
of Alaska to officially assert its claimed rights by filing applications for
notation of sucn rights-of-way on our records. Sucn applications in addition
to providing the information required to show the nignway meets tne four
criteria set cut below must provide a plottaole description of the facility so
that 3LM"s records can be properly noted.

The Act of July 2b, 1365, R.S. 2477 (43 U.S.C. 932)provided:

"The right-of-way for the construction of highways over public lands not
reserved for puolic uses, is hereoy granted."

This statute, which was repealed by the Federal Lana Policy and Management Act
(FLPMA) of Octooer 21, 1976, 90 stat. 2743, nas oeen intarpretea as granting a
rignt-of-way for puolic use over puolic land without limiting the metnoa of
estaolisnment of tnat right-of-way. The grant oeccmes fixec wnen a puolic
hignway 1is definitely estaDlisned in one of tne ways authorizea oy tne laws of
tne State where the land 1is located.

The Act (R.S. 2477) did not specify the extent of tne grant, the widen of tne
right-of-way, or the nature of the rignt conveyed. Since tne Department dees
not grant sucn rights-of-way, it has consistently held tnat it nas no
authority to adjudicate claims made under this Act. Therefore,
acknowledgements of sucn claims have not oeen inserted in Federal Land
Patents. The courts have held that reservation of an R.S. 2477 right in our
patents 1is not necessary to validate or protect rights-of-way createc under

tne statute.

In oraer to facilitate proper management of the puo.Lic iana, the Department
has to have sound transportation plans. It is, therefore, necessary to
identify ail puolic roads in a given area. To facilitate sucn identification
the 3ureau of Land Management has recently been given authority to note
claimed R.S. 2477 highways (roads, trails, etc.) cn its official status plats,
provided that requests for notation meet the following criteria:

1. In oraer for a valid right-of-way to exist, t.nere must have been
actual construction of a nighway. Mere use, planning, or survey 1is
not considered construction. However, construction of the highway
need not have occured all at cnce. Road maintenance often equals
improvement and even construction. When the history of a read Iis
questionable.- it"s existence in a condition adequate for puolic use

may constitute evidence chat construction hastaken place.
2. The highway is free and open to the puolic at large.

3. The construction of the highway on unreserved puolic land must nave
occurred prior to repeal of R.S. 2477 on Octooer 21, 1975.

4. The State must have a procedure to confirm tne R.S. 2477 puolic
nighway rignt-of-way grant.

Enclosure 1
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Once the State application 1is received, BLM has the responsiaility to assure
tnat the lands covered by the claimed right-of-way were, on tne date of
establishment of the highway, unreserved public lands. If tne information
submitted by the State meets the four criteria aoove, 3LM assumes (it does not
adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The BLM
then acknowledges the State"s claim and plots tne right-of-way on 1its records.

Any uses other than for highway purposes witnin the boundaries of an R.S. 2477
right-of-way muse oe permitted by BLM by a separateright-of-way grant.It
should also be noted that the x.S. 2477 grant extends only to the right-of-way
itself, it does not incluae ancillary facilities such as material sources and

stockpile areas.

The Fairbanks District of BLM 1is currently working on a Memorandum of
Understanding with the State or Alaska, Department of Transportation and
Public Facilities. This MOU is intended to facilitate notation of the State's
claimed R.S. 2477 rights on 3LM*s official records.

BLM has no oojection to elevating this MOU to State level if tneCouncil so

desires. However, even if the MOU is elevated to State level, 3LM cannot by
law or regulation note tne State®s P..3. 2477 claims to its records untii the
Stats DOT/PF files a formal request for notation accompanied by a plottabie

description and a date of appropriation. The initiative to begin the record
notation process rests with the Stats.

Further, until tne State officially identifies its claimed P..S. 2477 rights,
so they can be noted u i the records, Federal agencies have no recourse out to
treat tne lands involved as if they were f:>"e and clear of encumbrances. As
an example, numerous contacts were made with the State of Alaska during the
planning process on the Staese MCA and the White Mountains NRA. At no time
has the State of Alaska identified any R.S. 2477 claims within these planning
areas.
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easement of either 65 feet or 100 feet depending on the land
status at the time of the dedication. Informal acceptance of
the grant has occurred every time men cut their way thro*ughthe
wilderness during the gold rush in effect constructing public
highways for all to use. Many years of use by succeeding
fortune seekers/ trappers, traders, subsistence users and
recreationists along these routes has reinforced this legacy.
Once granted and accept d, the vacant, unreserved public lands
over which the right of way lies are severed from ownership by
the federal government and pass to the Territory, the State or
the public of those political entities.

The Alaska National Interest Lands Conservation Act  (ANILCA)
mandated the preparation of management plans for the lands
added to the Conservation System Units (CSUs) created by that

act. Unfortunately, both the Federal and State agencies have
for the most part not adequately considered these public
highways in the planning efforts now underway. Failure to

confront the issue of RS 2477 has and will continue to do harm
to the interests of the State, the Federal government and the
Alaskan public.

Recently, a miner was arrested by Park Service personnel

within the bounds of the Yukon-Charley National Preserve while
moving a“"bulldozer along the Bulenberg Trail which both he and
State officials claim is a valid RS 2477 right of way. The
miner has patented and unpatented, mining claims in the National
Preserve to which he 1is guaranteed access by Section 1110 of
ANITLCA. These ™"guarantees™ are honored by requiring miners and
other traditional users of the lands 1in question to contend
with considerable amounts of paperwork to receive permi“ts
providing access to these lands. This Commission believes that
this system of permitting 1is .contrary to the spirit and the
letter of the law where Jlegitimate RS 2477s are involved.

Formal recognition of valid RS 2477 rights of way by the
various Federal agencies would simplify the problem of access
and allow the use of a transportation system that has been in
existence for over eighty years. The use of valid rights of
way belonging to the State of Alaska should not be subject to
the issuance of permits by Federal land managers.

This is clearly the intent of the Congress as evidenced by the
report of the Senate Energy and Natural Resources Committee
(Report #96-413; November 14, 1979; page 303): "Those private
lands, and those lands owned by the State of Alaska or a
subordinate political entity, are not to be construed as
subject to the management regulations vhich may be adopted to
manage and administer any national conservation system unit
which 1is adjacent to, or surrounds, the private or non-federal
public lands. Federal laws and regulations of general
applicability to both private and public lands, such as the
Clean Air Act, the Water Pollution Control Act, U.S. Army Corps
of Engineers wetlands regulations, and other Federal statutes
and regulations of general applicability would be applicable to

oage 2



private or non-federal public land inholdinys within the
conservation system units, and to such lands adjacent to
conservation system units, and are thus unaffected by th,e
passage of this bill."

The State officials responsible for asserting the State®s
claims and managing these rights of way on behalf of the
Alaskan public have been reluctant to do so. Perhaps this is
due to a desire to de-polemicize the relations between the
State and Federal governments since the passage of ANILCA.
However, an absence of both a clear policy and the political
will to follow through on such a policy is tantamount to a "de
facto"” abandonment of these rights of way. This Commission 1is
implacable in its opposition to such an abandonment.

The Yukon-Charley National Preserve case involves more than the
issue of access by RS 2477 and will be settled in a court of
law. One thing is clear however, according to personnel in
both the Alaska Department of Transportation and the Department
of Natural Resources, the trail used 1in this instance is a

valid, documented RS 2477. "p- - 7N

. ' -0"- -» “< s
The Citizens®™ Advisory Commission on Federal Areas proposes the
formation of a work group or task force which will establish a
procedure to confirm the Statels RS .2477 claims.. They -

Commission requests that the member agencies of the ALUC
cooperate fully in the implementation of this proposal.--" Such #*
cooperation would include agency acknowledgement of identified
RS 2477 rights of way 1in the planning efforts of the CSUs, as
well as adequate personnel and funding for the necessary
research. . e c 13

The Commission recommends that the Alaska Department of
Transportation and Public Facilities and the Department of
Natural Resources act as the co-lead agencies on behalf of the
State 1in the task force. We recommend the Bureau of Land
Management as the lead agency for the Federal government.

This matter is 1in urgent need of attention. Access to
legitimate inholdings on the CSUs 1is not being adequately
addressed despite the guarantees of ANILCA Section 1110. In

the absence of a clear 1initiative on the part of the State,
there 1is. little the land management agencies of the Federal
government are able or willing to do on the issue of. RS 2477
while plans for the CSUs are being prepared. Timely action by
the appropriate State agencies 1is necessary to ensure federal
and private recognition of RS 2477 rights of way.

The Citizens®™ Advisory Commission on Federal Areas believes the
ALUC 1is the proper channel through which this problem may be
addressed. Formation of an intergovernmental task force will
clear up some of the unanswered questions faced by private and
public land managers.

Page 3



MEMORANDUM OF UNDERSTANDING
BETWEEN ALASKA DEPARTMENT OF NATURAL RESOURCES AND
ALASKA DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES
AND
BUREAU OF LAND MANAGEMENT

PURPOSE

1. The purpose of this agreement is to establish the
procedures for the assertion of RS 2477 rights-of-way by the Alaska
Department of Natural Resources (DNR) and the Alaska Department of
Transportation and Public Facilities (DOT&PF) to the Bureau of Land
Management (BLM). Federal* state* and local officials need tc know
locations of RS 2477 public right-of-way assertions 1in order to assist
such officials 1in their land and resource management decisions. The
public needs to know the location of RS 2477 public right of way
assertions to avoid unauthorised uses on private lands. This
Memorandum of Understanding (MOU) will establish procedures that.will
enable RS 2477 rights-of-way assertions to be placed on land status
plats.

BACKGROUND

2. RS 2477, formally codified as 43 U.S.C 932 (repealed by
P.L. 94-579, Federal Land Policy and Management Act of October 21,
1976), provides:

The right of way for the construction of highways
over public lands, not reserved for public uses, 1is
hereby granted.

3. By regulation found in 43 C.F.R. 2802.5 (b), the Bureau of
Land Management has provided:

In order to facilitate management of the public
lands, any person or state or local government which
has constructed public highways wunder the authority
of RS 2477 (.43 U.S.C. 932, repealed October 21, 1976)
may file a map showing the 1location of such public
highways with the authorized officer.

4. In Hamerlv v. Denton, 359 P. 2d 121, 123 (Alaska 1961), the
Alaska Supreme Court stated that the general rule regarding acceptance
of the RS 2477 federal grant:

Before a highway may be created, there must be either
positive act on the part of appropriate public
authorities of the state, clearly manifesting an
intention to accept the grant, or there must Dbe
public use for such a period of time and under such

conditions as to prove that the grant has been
accepted.



5. The Uniced States Department of the Interior/ Office of the
Solicitor/ stated in a memorandum dated July 7, 1983:

HL(T)he "Department of the] Interior has long recognized
that State law controls what constitutes a (R.S. 2477)
highway within each state:."™ and

6. Alaska Statute 19.45.001(3) 3tates:

"Highways 1includes a highway (whether 1included 1in the

primary or secondary systems), road, street, trail,
walk, bridge, tunnel, drainage structure and other
similar or related structure or facility, and
right-of-way thereof, and further includes a ferry

system, whether operated solely inside"the state or to
connect with a Canadian highway, anc\ any such related
facility:" and

7. WHEREAS by statute, AS 19 SLA 1923; 123 SLA 1951; 35 SLA
1953; AS 19.10.010/ the State of Alaska has accepted the RS 2477
grant.

8. The RS 2477 grant has also been accepted 1in many cases by
actual public use or expenditure of public monies on unreserved public
lands for highway purposes.

POLICIES AND PROCEDURES

9. DOT&PF shall have responsiblity for asserting and for
identifying and submitting maps to BLM of all RS 2477 rights-of-way
established before October 21, 1976, identified on the 1list of state
maintained highways. DOT&PF*s responsibility wunder this paragraph
includes both state and non state lands.

10. DNR or DOT&PF may identify, assert, and submit maps and
evidence of use to BLM for all other RS 2477 rights-of-way established
before October 21, 1976, situated wupon any Jland within the State of
Alaska.

11. DNR or DOT&PF shall accept evidence of use on any
right-of-way established before October 21, 1976, from other state
agencies, local governments, and members of the public. For all

claims of RS 2477 rights-of-way which 1involve state 1land or provide
access to state land or public water an ADL/LAS <case file will be
established.

12. DNR or DOT&PF may maintain duplicate sets of all files
regarding RS 2477 rights-of-way.. All newly created RS 2477 files, or
any documents to be added to an existing Tfile, will be duplicated and
forwarded from one agency to the other.



13. All maps showing the location of RS 2477 rights-of-va
established before October 21, 1976, submitted to BLM shall be th
best maps possible but not of lesser detail than standard USGS maps a

a scale 1:63,360. Maps and supporting documentation shall b<
submitted by .both agencies concurrently. The submission of such map;
showing thelocation of RS 2477 rights-of-way on public Jlands shall

not be conclusive evidence as to theirexistence. Similarly, <

failure to show the location of RS 2477 rights-of-way on any map shall
not preclude a later finding as to their existence.

14. There shall be established anRS 2477 coordinating
committee in the Northern Region of Alaska composed of DNR, DOT&PF anc
BLM. The purposes for this committee are as follows:

(a) coordination of agency priorities for identifying,
locating, and asserting RS 2477 rights-of-way:

(b) coordination of RS 2477 processing procedures for
identifying, Ilocating, establishing case files, making assertions, and
platting claims on both federal and state land status plats; and

(c) coordination of requests made to and by the agencies.

15. Each assertion of the existence of an RS 2477 right-of-way
made pursuant to this agreement and the submissions to BLM will be
reviewed by BLM to ensure the 1land was unreserved public land as of
the date claimed and was established prior to the repeal of the law on

October 21, 1976. BLM will not adjudicate the validity of RS 24"77
assertions.

16. BLM, DNR, and DOT&PF shall each issue a serial number and
establish a case file for each claim made pursuant to this agreement.
All correspondence shall reference all agencies®™ file numbers.

17. BLM shall plot each RS 2477 right-of-way asserted on their
Master Title Plats when the following criteria are met (BLM Manual
2801.24 B.l, Rel. 2-152, 9/10/82):

1. Criteria for identification of
R.S. 2477 Public Highways, 1include four elements:

a. In order for a valid
right-of-way to come into existence, there must
have been the actual building (construction) of a
highway. Mere wuse, planning, or surveying, does
not equal construction. However, construction may
not have occurred all at once. Road maintenance

often equals 1improvement, or even construction.



Increments of maintenance over several years may
equal construction. When public funds have been
spent on the road it may be a public road. When
the history of a road 1is unknown or questionable/
its mere existence in a <condition adequate for
public use may be evidence that construction has
taken place.

b. A highway 1is freely open to
everyone. Roads that have had access restricted
to the public by locked gates or other means may
not be public highways.

C. The construction of a public
highway on unreserved public land must have
occurred prior to October 21, 1976.

d. A State has to have a procedure
to confirm the R.S. 2477 public highway
right-of-way permit.

18. This MOU establishes the state®s procedure to confirm the
RS 2477 and thereby fulfills item d in paragraph 17 above.

19. DNR shall plot each RS 2477 right-of-way asserted on their
land status plats.

20. Nothing 1in this Memorandum of Understanding shall obligate
any party in the expenditure of funds, or for future payments of
money, in excess of appropriations authorized by law.

21. Each party agrees that it will be responsible for 1its own
acts and theresults thereof and each party shall not be responsible
for the acts of the other parties; and each party agrees it will
assume to itself risk and liability resulting 1in any manner under this

agreement.

22. Nothing in this MOU is intended to limit agency or
individual rights to normal administrative or judicial appeal
processes.



23.* Nothing herein 1is intended to conflict with Federal, State
or local 1laws or regulations. If there are conflicts, this agreement
will be amended as soon as practical to bring it into conformance with
conflicting laws or regulations.

24 . It is understood by all parties that 1individual citizens
may be entitled to assert rights-of-way under RS 2477 notwithstanding
this agreement. Nothing in this Agreement shall affect the right of

private citizens to assert rights-of-way under RS 2477 1in conformance
with applicable law.

25. The effective date of this agreement shall be from the
date of final signature. The agreement shall remain in effect until
.rties jointly agree otherwise.

Date .1984

epartment of Natural Resources

te 9" / Z ~h , 1984
Carl Johnson,/District Manager, /
Fai rbanks Dis/rict Office, Bureau of Land Management

Da te A 1984

\* Glenzer, "e~uty Commissioner,
Northern J~rgion, Alaska Department of Transportation £ Public

Faciliti)



INHrLY 1tf
Uniced States Department of the Interior 2300 19325
BUREAU OF LAND MANAGEMENT
Alaska State Office

701 C Street, Box 13
Anchorage, Alaska 99513

.November 23, 1984

Instruction Memorandum No. AK-35-72
Expires 9/30/ 35

To: DM1s and DSD"s
From: State Director, Alaska
Suoject: Notation oE R.S. 2477 Right-oE-Way Assertions on tne Puolic Lana Records

This memorandum 1is intended to supplement manual guidance on notation of

R.S. 2477 right-of-way assertions. Tne BLM manual policy on notation of claimed
R.S. 2477 is intended to facilitate BLM management of those lands it
administers. BLM needs a sound transportation plan in order to effectively

manage those puDlic lands it administers; tnerefore, it is necessary to
icentify existing access routes on the Bureau®s official records.

Notation of any particular R.S. 2477 assertion oE right to these records is

discretionary. The manual merely provides 3LM a procedure of noting R.S. 2477
claims on 1its records, if BLM agrees that the assertions, have at least potential
validity. The manual procedure 1is not intended to force 3LM.to note assertions

it believes to oe questionable or invalid.

It should, however, be rememDerea that an R.S. 2477 grant 1is created by taxing.
The rights acquired t.nereunder attached immediately when the facility was first
appropriated or constructed under the statute. Once a right-of-way Iis
estaolished under R.S. 2477, it may be abandoned only under procedures
estaolished by State law.

The BLM snoula worx with tne State cf Alaska to icentify those existing access
roads and trails which may be potentially valid R.S. 2477 assertions. When 3LM
agrees that a right may exist (i.e. the assertion may be valid) under tne
statute, it should note the assertion on its official land status records. IE
BLM does not agree that the right may exist, tne assertion shoula not be noted
to the records. 3LM"s notation of a potential right does not validate an

invalid assertion and its failure to note a valid assertion does noT*void sucn
assertion. The actual validity or nullity of an R.S. 2477 assertion can only be
determined by a court of competent jurisdiction.

If an R.S. 2477 1is asserted on a road or trail historically used only as a
winter trail and use begins to occur during the otner seasons which causes
environmental damage, 3LM"s recourse 1is to try to get the State to maintain the
trail or for BLM to sue for damages on Feaeral lands. Seasonality of use should



be defined by the type of use which existed at the time the trail or road was
escaolisned or appropriated. The background and history of the trail inay need
to oe checked to determine 1if use has oeen seasonal.

BLM will note potentially valid R.S. 2477 assertions only across lands which it
administers. Notations will not be made on lands withdrawn for other agency
use, unless BLM has an MOU regarding nocatior. with tnat agency having
jurisdiction over the land. Assertions of rights will not be noted on land
which have oeen Interim Conveyed or Patented to a Native Corporation or
Tentatively Approved or patented to the State of Alaska.

The BLM does not neeu comment or concurrence from Native Corporations to note
assertions on Lands that it manages (including lands that are merely selected by
sucn corporations.) BLM 1is only acknowledging a claim of a valid existing right

to such lands. Sucn an acknowledgment does not change the validity or inval—
idity of the right. The existence of sucn a potential right will not be cited
in any conveyance document as an encumbrance. A Native Corporation is free to

challenge the assertion, in court, after it acquires title.

3LM will not specifically reference an R.S. 2477 claim, assertion or notation in
tne deeos or patents it issues for any claim or entry maue under the rublic lano
laws, unless tne inclusion of a reference to sucn claim has oeen agreed to, in
writing by all affected parties.

There may be situations wnere the State of Alaska may find ic advantageous to
acquire a right-of-way under Title V of the Federal Lano Policy ”“ana- Management
Act in lieu of an R.S. 2477 notation. Patents for entries maae after granting
of a Title V right-of-way are made suoject to the right-of-way.

It should also be noted that the BLM cannot impose restrictions or stipulations
restricting the use of an R.S. 2477 road or trail for those purposes authorized
by statute. "-W *.ne State can 1impose restrictions oh sucn uses. However, R.S.
2477 did not au... .ize tne construction of non- access facilities such as
powerlines, pipelines, etc. Such facilities, if not covered by a granted
right-of-way constitute unauthorized use.

In deciding whether to note an assertion on tne 3LM records, 3LM may perform a
field examination and/or prepare a report to suostantitace its decision as to
disposition of the assertion. However, sucn action 1is not tequirea.

Distr ibution:
D-DSC (D-553A) Scace Direccor
Acting



corpolNthe development and
TECHNICAL SERVICES FOR
VILLAGE BUSINESS CORPORATIONS

127* MINNIE .STRF.KT
FAIR RANKS. ALASKA *
TKI.KPHO.NK; (907) 452-1601

October 23, 1984

Dan Alex, President

Alaska Native Land Managers Association
Pouch 6599

Anchorage, AK 99502

Dear Dan:

Enclosed are copies of a recent MOU between BLM, DNR and DOT/PF
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land

management perspective.

Ib begin, RS2477 Rights-of-Way are rights-of-way which, 1if valid,
are rights granted outside the statutory realm of ANCSA or FLPMA, i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid,
the land over which it crossed bad to be vacant, unreserved, public lands
at the time use began and there has to be a determination, (frequently
in court if the landowner objected), that there was sufficient public use
or expenditure of public funds, to qualify under the statute. If determined «
valid, the right-of-way width was usually ditch to ditch. The only entity

with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have
never been identified in title documents granted to private landowners
in this state or elsewhere in the lower 48 until the State of Alaska pressured
BLM to insert these rightsnof-ways-in native conveyances. Since BIM"cannot,
by law, adjudicate these rights, they are considered assertions until they

are proven.

IT a trail or road crossed a private landowners property and the land-
owner questioned the public®s right to use the trail, thejowrjer may block
the .trail. .If the user objects,, he .can .take the landowner Tto court, .to protect....

his right of access, or vice versa.

The MOtJ, needless to say, was written without native input. It establishes
a de facto adjudication process which places these rights-of-way on BLM"s
land status documents and ultimately in Native Land conveyances. The Native

landowner has no opportunity to protest. The State, on the other hand, has
gained another leg up on the private landowner by having these assertions
of rights placed on the public land records and Native land title without



* pban Alex
October 23, 1984

.Jage 2

an opportunity for carpietc ac.agudica.tion in the %roper forum. (Please
read their briefing paper clcse|a|¥_-) |f the ES2477 assertion ends un.in- -
the land conveyance, the Corpcnration receives a clouded title document
and faces potentially significxant managencnt problems.

The management problems cnan be significant. First, most of these
RS2477 assertions are made on cold winter trailsi With modem technology,
many people want to use these ociails in the summertime, a period when
It 1s impractical to vise the rarail in its winter location, so they begin
to move this way and that to -avoid the pot holes and permafrost areas
creating new trails and often -serious surface damages. This creates surface
damage-problems for the landcwnesr. There is also a question whether the
public has the right to use a vudnter trail in the non-winter months.

. Secondly, as the DOT/PF trodefing paper points out, even if an RS2477

IS determined to be valid, the s-state has reserved the right to decline to
maintain the rights-of-way. Thiiis leaves th| landowner with continued resource
destruction and the public usnpg a potentially unsafe public right-of-way. In
5|m?Ie terms, the state wants rris cake and eat it, too. | say that if they
want the rights of ownership, orfaey should accept the obligation to manage and

maintain them!

W recommendation to the Siative Land Managers is to consjder these points
and, if they agree, develop x sstrategy involving our congressional delegation
and state legislators to removes-these  assertions, from the public land records
until proven valid in the prccesr forum and seek 1eg|slat|on that would require
the state to accept management Aresponsibility when they assert title.

Paul C. Costello
President
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November 1, 1984

Lavelle Black
Dept, of Interigr
Alaska Program Staff (311)
18th and "C" Streets, N.W.
Washington, D.C. 20240

Dear Lavelie:

Here is the letter and enclosures we discussed today. As | indicated,
they create problems in three related areas.

1). To begin, if | were a native landowner, | would be offended that
BLM drafted such a document without any visible effort to involve the native
cormunity. As my lawyer friends would say, "It flies in the face of ANCSA."

_22. Next, the MOU establishes a de facto adjudication of less than
fee inferests when BLM does not have the authority to adjudicate RS 2477
interests. The only forura to properly adjudicate_them is with the landowner,
or if that proves to be unsuccessful,” in court. The only Federal land title
to be prejudiced with these 8uest|onable assertions are native lands. In n¥
experience | have never found a Federal patent in the Lower 48 which purported

to adjudicate an RS 2477,

3). It represents land management phlls_ophg at its least, i.e., the
State would like title any way they can get it, but want "the right'to refuse
service" (maintenance) to anyone. “This creates a conflict between the
unsuspecting user and the landowner when a user attempts to use a damaged
trail and finds that he cannot because of permafrost degradation, for exanple.
He makes the choice of not going or_Just,movm? the tratl over a bit to avoid
the inpassable section. Hence, he infuriates the landowner by destroying
surface resources and trespassing. The user then faces an-irate landowner,
gossmle criminal charges and the State who chooses to do nothing. The
eventy Mile Trail in Eagle is a good example.

M&/ solution is simple. Revoke the MCU and let the landowners and the
State decide in the manner most practical which right is valid and who is
responsible for that right, If a right is valid because there is a continuing
public use and need, then let the State seek the funds to maintain the
right-of-way on a case by case basis. BLMis helping neither themselves



Lavelle Black
Nov. 1, 1984
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nor the Native crrrwunity nor, in the run, the taxpayers of this state,
in trying to dfttririne what is best for a situation that they have no legal
obligation to be irmvolved in.

I hope that thrii.s finds you well apd enjoying the fall season in
Washington. Give-rray regards'to Bob.

Sincerely,

wPa) C. Costello

Precedent

Enc: Letter to Damn Alex
Briefing Paaeaer
1CTJ

PCC/bap



701 "C" Street
Anchorage, Alaska 99513

Dear Mr- Panfold

We recently received copies of a MwHDrandura of Understanding (MOU)
between BLM®"s Fairbanks Districtr DNRhs North Central District, and
DOT/PF"s Northern Region. The-- MOU states 1in its -Purpos"e -that federal,
state and local officials need to know, the locations of RS 2477
rights-of-way assertions in order to manage tESfir respective lands.
The fIOU goes on to set procedures under which: DOT "and DNR will submit
evidence, supporting RS .2.477 r/w assertion*" aartd- BLM* 3 Fairbanks District
will plot"these assertiohs-on the Hasten. ¥itie Plat*"(MTP)

[ . s
We believe this is a serious”"nristake on BLM®"s part and will only add
more confusion to land management 1in Alaska. RS 2477 r/w carry much
more uncertainty than just their location. There continues to be
unanswered "Questions about their width, the allowed uses, degree of
public use needed to establish a valid grant> abandonment, and main—
tenance-" By recording the State®"s asserted claims on MTP"is, BLM
perpetuates these vagaries and even patsses them on to the recipients
of lands; conveyed Jfe £s responsibility to convey clear
title. feacfand aascf- .S tatels right to*seek legal remedies to
whatever argument they hire with such title. "By""placing such nebulous
claims as RS 2477"s onr their records, BLM adds credence to unprovdd
assertions and puts., thoere. pha receive. BLM conveyances®in the position
of having to defend?™ ) they receive them.
A government title then becomes a sham sincethe hasic _rlghts of the
owner aren't even defined by the agency conveying the title.

Prior to the MOU, DOT/PF prepared a briefingpaper on RS 2477 r/w
which states 1in part: -
<eo
Tf the State documents its claims, other parties are put
in the position of challenging the State®s claim rather
than vice versa. Presently, the State would have to prove V
"valid existing rights® on conveyed land, if the trails



23. "Nothing herein 1is intended to conflict with Federal, State
or local law»s or regulations. If there are conflicts®, thi*sragreement
will be amended as soon as practical to bring it info conformance with
conflicting laws”or regulations.

24. It isXunderstood by all parties that <individual citizens
may be entitled toXassert rights-of-way unde-f RS 2477 notwithstanding
this agreement. Nothing 1in this Agreement/shall affect the right of

private citizens to assert rights-of-way /Under RS 2477 in conformance
with applicable law.

25. The effectivi date of this agreement shall be from the
date of final signature, yThe agreement shall remain in effect until
the pan™-ties jointly agree obherwis?.

Da te

g"sdssia, Diacrictnager\
ce, Alaska Department of Natural Resources

Da te , 1984
Carl John District Manager,- /
Fairbank stricv~rOffice, Bureau Management
Data
"H. eputy Commissioner,
Northern egion, Alaska Department of sportation,

Facilit



December 21, 1984
Pagne 2

were already on the status plats, anyone who disagreed
would be in" the position of challenging the State's

claim. Asse.rt[n? an RS 2477 claim 1n thi3 manner is

only an administrative determination- since BLM does not
adjidicate. RS 2477 claims- 1S seraccs were? to challenge
|&e Stater the State's claim would still have to be proven
in courthowe?rer, we certainly would be in a much better
position to do this-"-

Clearly the State*s strategy is to cultivate doubt about titles tc
lands Crossed by their asserted rights-of-w a¥ and to place the burrden
0f Proof, on the patentee. BLM is promoting this strategy in your nwn
Instruction Memo, AS-85-72 of November 28, 1984 stating that ™the 33LM
does* not need comment or concurrence from Native Corporations to mote
assertions on lands that it manages (including lands that are mereily
selected by such corporation)". "Furthermore, that, "A Native Corpcor-
E{IIHHHIS free to challenge the assertion, in court, after it acqoirres
itle " »

The use of the word 'free* in this context is ludicrous. Native Corp
orations and individuals should be FREE from receiving clouded titlie
to their lands after waiting 13 years, and FREE from having to defssnd
their titles from assertions to nonspecific encumbrances.

By putting the State's assertions on MTP's, the BLM invites trespasss
by third parties such as miners, hunters and recreateonalists. We
believe that BLM* in effect, is creating the conditions whereby sccsh
trespass w ill certainly result. This would affect not only privates
lands but national parks, wildlife refu%es, and wilderness areas,
since the MOU covers "any land within the State of Alaska, ..both
state and non-state lands". %

Section 4 of the MOU cites a State court, decision contrary to BLM
Manual 28-01 B .I-a., which requires actual construction, rather thann
mere use to establish a valid grant. We would like to know which
interpretation w ill apply to federal lands? Since the MOU only namnes
the Fairbanks Distict, we would like to know what "the statewide
procedures are and what your bureauwide procedures are. We would

aloe like to know what weight these assertions have on lands alreaddy

ul
I

patented or IC'd, and on Native Allotments; whether the_Y are pendimyg,
approved or certificated- We would also like to know it landownerss

affected by these RS 2466 claims are being notified by BLM of theses

asser%[cl)ns and being given an opportunity to submit material for tree
case files.



December 21, 1934
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These right-of-way assertions cure going to cloud land titles all over
tice State and' BLifs present course |s onIy assing the problem on to

those receiving BLM conveyances* BL s respon3|b|I|ty to convey
CLiaa title and to protect the mtegrlty of selected lands under BLM'S
M ctEim-annaAftsteast. . TID aceaap-lish s ouId seek a statute of

'm$3adtaifciOos roar assearfeiag rlghts ef-way un er- RS 2477. There should
he federal reratlatloms that clearly define the requirements to be met
Berffore* a valid* grant can iswue, as well as the width of the right-of-
wayr the responsibility for maintenance, the allowed uses, seasonal
wsé> cessation- of use, iawtiae and a”pealls; These rights-of-way w_ill

‘e"greatly affect the management and developmen tof all our lands. Their
requnements ad gh granted must be no less clear _than_a other
type of rlghto -w ay and cannot be left to interpretation if a F deral
land patent is to carry its- welcl;h as the beginning in the chain of
title. Valid public access certainly needs fo be protected, but in
the present situation RS 2477 jeopardizes far more than it protects.
Sincerely,

/

William C. "Spud” Williams
President

fill 1Unm



RESOLUTION #2-185

RESOLUTION PERTAINING TO ESTABLISHMENT OF RS 2477 RIGHTS-OF-WAY

WHEREAS, the development and production of natural resources in Interior
Alaska is a significant element in the economic base of the Fairbanks commun—
ity and the welefare of its inhabitants; and

WHEREAS, expansion of resource production is dependent on adequate access
to areas in which resources are located; and

WHEREAS, access to a number of resource areas in Interior Alaska may
become possible by the use of routes established in the past and which are
included in the inventory of trails owned by the State of Alaska as asserted
by Memorandum 00-2528, April 8, 1974, to the U.S. Bureau of Land Management;
and

WHEREAS, the procedures for the assertion of RS 2477 Rights-of-Way by the
State of Alaska has been established in a Memorandum of Understanding between
the Alaska Department of Natural Resources (DNR), and the Alaska Fepartment of
Transportation and Public Facilities (DOTPF, and Bureau of Land Management (BLM),
September 28, 1984, promulgated by the interior regional offices of these three
agencies; and

WHEREAS, a coordinating committee comp”iting a representative of each
agency (John Martin, DOTPF; Joseph Sullivan, DNR; Dwight Hempel, BLM) has
been established; and

WHEREAS, the historical research, documentation and mapping required for
the routes already inventoried and identification of trails not previously inventor
ied will require a significant effort and John Martin, DOTPF, and Joseph Sullivan,
DNR, are investigating the manpower and funding requirements to accomplish this
effort.

NOW THEREFORE, be it resolved by the Greater Fairbanks Chamber of Commerce tha
the implementation of RS 2477 Memorandum of Understanding dated September 28,
1984, AK-023-MU5-002, be strongly supported; and

BE IT FURTHER RESOLVED, that the State Legislature encourage this project
by supporting adequate budget and/or priority assignment of personnel in DOTPF
and DNR and similar support by given by the Federal Government to BLM; and

BE IT FURTHER RESOLVED, to encourage all organizations and individuals to
develop and submit to DOTPF and DNR a list of priority routes known to them in
Interior Alaska which will be of maximum benefit for mineral, agricultural,
commercial and recreation and that routes which can support more than one of
the above be given particular emphasis; and

BE IT FURTHER RESOLVED; that full consideration be given to the corridor con—
cept, alternate established routes and to existing land rights of others, in—
cluding private owners and the national interest lands, in identifying RS 2477
Rights-of-Ways; and

BE IT FURTHER RESOLVED, that copies of this Resolution be forragiJ*pGFto :



Resolution //2-185
RS 2477 Right-of-Way

Page 2
Governor of Alaska
Commissioner, Department of Natural Resources, Alaska
Commissioner, Department of Transportation and Public
Facilities, Alaska
President of the Senate, Alaska Legislature
Resources and Transportation Committees of the House, Alaska
Legislature
Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young
Secretary of the Interior
Director, Bureau of Land Management, Washington D.C.
Alaska State Director, Bureau of Land Management, Anchorage,
Alaska
Director, Northern Region, Bureau of Land Management, Fairbanks
Alaska
DATED THIS 14TH DAY OF JANUARY , 1985.

GREATER FAIRBANKS CHAMBER OF COMMERCE BOARD OF DIRECTORS

Title President and Chief Executive Officer

Attachments: Memorandum 00-2528, April 8, 1974
Memorandum AK-023-MU5-002, September 28, 1984
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