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RESOLUTION NO. AASWCD 85-7

SUBJECT OF RESOLUTION Alaska Right-to-Farm Act
LV Mmooy o» oo - mmN ... w oo.x CinkTriBcEr Comj . (M, .M
Districts

DATS OF ORIGIN October 19.1985

WHEREAS, agricultural operations are valuable to the state®"s economy and the
general welfare of the state"s people; and

WHEREAS, agricultural operations conductedin developing urban/6uburban
areas are potentially subject to lawsuits based on the theory of
nuisance and

WHEREAS, these suits may encourage and even force the premature removal of
farm land from agricultural use; and

WHEREAS, thirty two states currently have some form of a "Right to Farm™ law;
and

WHEREAS, it isdesirable and in the state"s interest to protect reasonable

agricultural activities from nuisance suits;

THEREFORE BE |IT RESOLVED, that the Legislature of the State of Alaska enact
the Alaska Right-To-Farm Act, identified as exhibit I of this resolution.

BE IT FURTHER RESOLVED, that a copy of this resolution be sent to:

Governor Bill Sheffield

Members of the Alaska Senate

Members of the Alaska House of Representatives

Commissioner Esther Wunnicke, Alaska Department of Natural Resources

eAttorney General Harold Brown

ACTION TAKEN BY AASWCD STANDING COMMITTEE

ACTION TAKEN BY AASWCD RESOLUTIONS COMMITTEE

ACTION TAKEN BY AASWCD



CHRONOLOGY OF STATES WITH

RIGHT-TO-FARM LAWS

1°TH 12239
ALABAMA RHODE ISLAND
FLOP IDA
MASSACHUSETTS OTHER STATES LAWS PASSED
WORTH CAROLINA -DAXEL-UMKN OWN
TENNESSEE
WASHIMG7QM NEW MEXICO
CALIFORNIA
PENDING IN LEGISLATIVE
DELAWARE _PgSSI3LS PASSAGE NOW
MISSISSIPPI OHIO
OKLAHOMA PENNSYLVANIA
SOUTH CAROLINA NEVADA
?1LESGRCVE TOWNSHIP.H .J. MISSOURI
WISCONSIN
19H1 MINNESOTA
GEORGIA IOWA--HAS PASSED A LIVESTOCK
NEW JERSEY FEEDLOT NUISANCE LAW
ARI1ZONA
ARKANSAS / STATES WITHOUT RIGHT-TO-FARM
CONNECTICUT / OR NUISANCE LAWS
IDAHO
ILLINOIS LOUISANA
VIRGINIA KANSAS
INDIANA NEBRASKA
MAINE ALASKA
MARYLAND HAWATLI
COLORADO WEST VIRGINIA
MONTANA SOUTH DAKOTA
NEW HAMPSHIRE WYOMING

NORTH DAKOTA



Right-to-farm
laws; Do the

resolve la

use conflicts?

By Mark B. Lapping, George E. Penfold,

and Susan Macpherson

U NDERLYING much of the farm-
*land controversy are local land use
conflicts between farmers and

rural and suburban residents and indus-

trial users. The irony of the situation isob-
vious: While farming creates and main-
tains the atmosphere and bucolic land-
scape so many wish to be part of, it is the
business of agriculture, which mandates
certain practices and functions, that many
find offensive. The result is conflict that
prompts nonfarming neighbors to attempt
to restrict or eliminate agricultural prac-

tices. This often translates itself into a

nonfarming majority that employs land

use controls to requlate farming or that
resorts to nuisance lawsuits to enjoin or
restrict certain practices. What many seek,
then, is farmland without farmsl

About 30 states have “right-to-farm”
laws to address these conflicts. Although
they vary considerably, all of the laws at-
tempt to do two things. First, they seek to
supersede the common law of nuisance.

Seo.;H, ‘hey favor agricultural uses of
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land above all others. The statutes thus at-
tempt to establish a “first-in-time, first-in-
right” logic whereby pre-existing agricul-
tural uses have a primacy against all
others. The presumption is this: If a farm
constitutes a nuisance, it does so only as
neighboring land uses change, and the
owners of the neighboring land are them-
selves responsible for any liabilities to their
property or person,

New York tihe forerunner

The generis of right-to-farm laws can be
found in New York State's pioneering agri-
cultural district law (1971). While provid-
ing @ means for farmers to create a district
to preserve critical masses of farmland, the
law also deals with the issue of potentially
restrictive controls or lawsuits:

"No local government shall exercise any
of its powers to enact local laws or ordi-
nances within an agricultural district in a
manner which would unreasonably restrict
or regulate farm structures or farming
practices in contravention of the purposes
of the act unless such restrictions or regula-
tions bear a direct relationship to the pub-
lic health or safety."

Similar statements occur in'the agricul-
tural district laws of Virginia (1977) and

MInISUynJAgrlaJImreandFood Tormm On_ [llinois (1979). Marylandsstatute (1977)

BSiZi /sgmi

is more specific, noting that the "operation

Doug Wilson

at any time of any machinery used in farm
production or the primary processing of
agricultural products..." is acceptable so
long as farm practices do not “cause bod-
ily inju*y or directly endanger human
health...."

The effectiveness of these sections of
state agricultural district laws cannot be
easily ascertained. Farmers apparently
perceive them to be beneficial because con-
flict between neighbors is a specific, long-
term concern of the farming community
(12). This element of the New York law has
seldom been used, but its existence may be
enough to deter governments and individ-
uals from pressing claims or promulgating
restrictive ordinances (3).

North Carolina's statute (1979) has been
used as a model for many right-to-farm
laws. The purposes of that law are
straightforward:

“It is the declared policy of the State to
protect and encourage the development
and improvement of its agricultural land
for the production of food and other agri-
cultural products. When nonagricultural
land uses extend into agricultural areas,
agricultural operations often become the
subject of nuisance suits. As a result, agri-
cultural operations are sometimes forced to
cease operations. Many are discouraged
from making investments in farm improve-
ments. It is the purpose of this (law) to re-
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duce the loss to the State of itsJ rultural
resources by limiting the circumBmecs un-
der which agricultural operations may bhe
deemed a nuisance.”

The law maintains that a nuisance does
not exist ir three conditions can be estab-
lished: the farm did not constitute a nui-
sance at the time of initial operation for at
least one year prior to the suit: the claim of
nuisance 1s based upon changing local land
uses and does not arise from either negli-
gence or improper operation on the part of
the farmer: and the alleged nuisance does
not contribute either to flooding or water
pollution.

A more sophisticated approach was in-
corporated into lowa's livestock feedlot
nuisance law. The purpose of this law is to
provide specific protection for feedlots
from nuisance suits brought by neighbors
who establish themselves subsequent to the
feedlot's establishment. Section 2 of the act
reads:

“In any nuisance action or proceeding
against a feedlot brought by or on the
benefit of a person whose date of owner-

ship of realty is subsequent to tlj*"tab-
lished dale of operation of that"M lot,
proof of compliance with sections three (3)
and four (4) of this Act shall be an absolute
defense, provided that the conditions or
circumstances alleged to constitute a nui-
sance arc subji-ct to regulatory jurisdiction
in accordance with either section three (3)
or four (4) of this Act."

Compliance with the appropriate sec-
tions of the act relate to the lowa Depart-
ment of Environmental Quality's water
Follution abatement program and relevant
ocal zoning ordinances, where they exist
(6). In this way lowa seeks to guarantee
that feedlots will be brought into compli-
ance with overall state environmental ob-
jectives and appropriate local land use con-
trols.

The State of \yashington's law contains
elements of both the standard North Caro-
lina approach and some of the specificity
of the lowa law. But unlike all the other
right-to-farm laws, Washington's law seeks
to prevent rural land subdivisions that may
trigger nuisance-like disputes and actions.

Characteristics of right-to-farm laws
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[ PreJ e Other B i
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Under the Washington statute any agricu
tural operator who "sells or has sold

Portlon of that land contiguous to a fan
or residential uses" forfeits the right t
qualify for protection under the law. A
though the logic of preventing farme
from contributing to the problem throuc
the creation of new lots appears self-ev
dent, no other jurisdiction has enacte
such a provision,

The matter of scope

A variety of farming and farm-relate
operations are covered under the right-tc
farm statutes. In some cases, "farms" rc
ceive protection. In others, “agricultura
operations"” are covered. Some laws protec
food processing and related commercia
enterprises. Most of the laws require tha
protected agricultural operations predat<
competing land uses, though a majorit;
specify only a minimum of one-year prio
operation. Nearly all note that appropriati
state and federal laws, such as environ
mental regulations, cannot be supersedec
even though local ordinances that are con-
trary to agriculture are nullified.

While farms and related operations re-
ceive protection under these statutes, the
laws almost uniformly require that the
farms and related operations be managed
properly. The most common requirement
is that farms maintain “good farming prac-
tices," though these are rarely defined.
Some laws do not cover farm operations
that pollute or "change" water conditions,
are run in anegligent orimproper manner,
or that negatively affect health and safety
standards.

Because most right-to-farm laws are
relatively new, few have been tested in the
courts. An exception is Connecticut's
statute, which was held valid in be capua
v. Celia etal (7, 1J). In this case, the judge
noted that the “plaintiff came to the nui-
sance" and that “ the total inconvenience...
is relatively small in comparison with the
nature and conditioning of defendents’ op-
eration as dairy farmers." Moreover, be-
cause the farm was operated "in a proper
manner,” as specified by an inspector for
the state's agricultural department, the
plaintiff was “not entitled to an injunc-
tion" or “an order for monetary damages."

The matter Of trespass

Right-to-farm laws are aimed, in the
main, to protect farmers against nuisance
suits and local ordinances that would make
farms nuisances because of changes in
neighborhood land uses. Another aspect of
the problem, that of trespass, has not been



Conditions not proofed under right-to-farm laws.
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adequately dealt with in the context of
these laws. Historically, trespass requires a
physical invasion of property. In recent
decades, however, at least 10 jurisdictions
have rendered judgments that accord dust,
noise, and odors— traditional nuisance ex-
ternalities— trespass status. As one com-
mentator noted of Oregon's right-to-farm
law, “Without protection against trespass,
the right-to-farm is virtually ineffective”
@).

An evaluation

What, then, are we to make of right-to-
farm laws? First, right-to-farm laws are
popular with state legislatures and the
agricultural community. Even granting
the newness of these laws, it is surprising
that so few court tests have arisen as a re-
sult of their promulgation. This may sug-
gest that such laws are long on rhetoric and
short on impact and delivery. Perhaps fur-
ther court tests are needed (4).

Second, whereas most policies in the
past were directed toward the solution of
certain basic land use issues and problems,
right-to-farrn laws respond to site-specific
concerns and particular agricultural prac-
tices.

Third, right-to-farm laws tend to ignore
the contemporary practice of nuisance
law. Court-inspired remedies are seldom
either/or judgments. Instead, they often
force the nuisance generator to use techno-
logical mitigation techniques to reduce or
eliminate externalities so that both parties
can carry on their activities with a mini-
mum of economic and spatial disruption,
If we follow the practice established by the
nonpoint pollution program of the U.S.
Department of Agriculture, this is very
likely to mean that the costs of mitigation
must be absorbed overwhelmingly by
farmers. This invariably raises a number of
important equity questions, especially
given the dubious nature of the types of
nuisances involved.

Fourth, an evaluation of right-to-farm
laws indicates that many of these legal in-
struments use vague terminology, are am-
biguous, and may be open to due-process
challenges. And, as Ed Thompson of the
American Farmland Trust has noted, “ cre-
ative legal draftsmanship by county and
township commissions might vt.y easily
result in local ordinances which are entire-
ly consistent with 'right-to-farm" laws, but
which significantly restrict agricultural op-
erations" (9).

For all t'neir weaknesses, however, right-
to-farm laws represent an attempt to deal
with some of the problems associated with
changing land use and community values
brought about, in part, by the “counter-
stream™ or return migration to rural areas
(2). Perhaps not unlike the restoration of
some urban neighborhoods, there is more
than a trace of class conflict involved in
what may be seen as “the gentrification of
the countryside." Certainly this phenom-
ena can be observed in a number of local
ordinances and plans that erect barriers
against the siting of mobile homes and mo-
bile home parks in many rural regions of
the country (5). If nothing else, right-to-
farm laws attempt to educate a public long
separated from the processes of food pro-
duction.

Perhaps the best solution to these prob-
lems was suggested by Noel Perrin in his
essay “The Rural Immigration Law." "The
solution" to the problems of newcomers
with new values who seek to change rural
areas is “a good, thorough immigration
law. It wouldn't actually keep Don and
Sueout, itwould just require them to learn
rural values before they were allowed to
stay” (8). Sometimes that which is said in
jest may be more astute and appropriate
than the laws of the land. In terms of the
right to farm, this may indeed prove to be
the case.
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STATE RIGHT TO FARM LNMP

Prepared by Richard Taylor, Staff Attorney,
General Counsel s Office

and

Shep Quate, Associate Director, NER Division
American Farm Bureau Federation
September 1, 1981

As urban areas grow and expand into agricultural areas, city
dwellers often find the odors, dust, noise, and other incidents of an
agricultural operation, to be objectionable. These objections often
result in lawsuits against the farmer-neighbor, claiming that the
operations of the farm constitute a nuisance.

These law suits are very expensive to defend, time consuming, and
are a great source of aggravation and frustration to the farmer, even
if he is successful 1in defending such actions. In an effort to reduce
ethe loss of agricultural resources as a result of these lawsuits, many
states have passed "right to farm™ laws, which limit the circumstances
under, which agricultural operations may be deemed to be a nuisance.
These "right to farm"™ laws seem to be of four types.

A. The most popular type of statute provides that a court cannot
declare a farming operation a nuisance if it finds the following:

1) that the agricultural operation did not constitute a nuisance
at the time it began;

2) that the only basis for the nuisance claim is that conditions
have changed in the locality where the farm is located;

3) that the agricultural operation had been in operation for at
least one year prior to the filing of the lawsuit;

at"the”alTeged nuisanced i t Tl ioTfxpm negligent Con—
or improper operation of the ag

at the alleged nuisance does no

is typer of legislaLiun 'has been passed in the following states:

Alabama Maryland
Arkansas Mississippi
Conneaticut Michigan
Delaware North Carolina
Florida North Dakota
Georgia New Hampshire
Idaho New York
Illinois Oregon

Indiana South Carolina
Kentucky Texas

Maine Virginia

Utah



B. The second type of "right to farm"™ statute provides that agri—
cultural activities if, (I) conducted consistently with good agri— /
cultural practices and, (2) established prior to the surrounding
non-agricultural activities, are presumed to be reasonable and there—
fore not a nuisance, unless the activity has a substantial adverse
effect on the public health and safety.

IfT the activity conforms with federal, state and local laws and
regulations, it is presumed to be good agricultural practice and not
adversely affecting the public health and safety.

The main difference between this type of statute and the type
described in "Type A" above, is that this type merely raises a pre—
sumption of reasonableness as to agricultural activity when certain
circumstances exist. In most states, this presumption of reasonable—
ness 1is rebuttable.

However, the difference between statute type A and type B 1is more
one of form than of substance. IT the factors that give rise to the
presumption are present, (that 1is, (1) the activity conforms to
federal, state and local regulations and, (2) the activity 1is prior
in time), it would be very difficult to establish a nuisance.

This type of legislation has been passed in the following states.

Arizona

Oklahoma

Vermont

Washington (presumption 1is conclusive)

The state of Washington amended their Right-to-Farm law in 1981 to
protect against government over-regulation.

Their legislative findings read:

"New Section. Sec. 29. The legislature finds that agricultural
land is essential to providing citizens with food and fiber and to
insuring aesthetic values through the preservation of open spaces

in our state,. The legislature further finds that government regu—
lations can cause agricultural land to be converted to nonagri-
cultural uses. The legislature intends that agricultural activity

consistent with good practices be protected from government over —
regulations-."

C. The third type of "rights to farm"™ legislation protects feed lots,
dairy farms and egg production houses from liability for private
nuisance if, (1) the activity complies with federal and state regula-—
tions and if, (2) the agricultural activity started operations before
the complainant acquired his property. |

This approach protects activities of feedlots, dairy farms and
egg production houses that are complying with federal and state regu-—
lations from private nuisance suits. This approach places the control

over these activities in the hands of the state departments of health.



The states that have adopted this type of legislation arc:

lowa
Tennessee
Wyoming

D. The fourth type of "right to farm" legislation provides protection
from liability for nuisance for a specific agriculture-related
problem.

This type of legislature was passed by:

Massachusetts
Montana

The Massachusetts statute reads:

"That the odor from normal maintenance of livestock or the
spreading of manure upon agricultural and horticultural lands
shall not be deemed to constitute a nuisance."

Montana adds: "if the farming operation has been in operation for
one year or more."

The Natural 8 Environmental Resources Division of the American
Farm Bureau Federation with cooperation of the state Farm Bureaus has
a complete file of all the Right-to-Farm laws.



*CHAPTER 5

INCENTIVES: RIGHT-TO-FARM
LEGISLATION*

/. INTRODUCTION

There is a_basic mcomp_atlbllléy between maney
types, of agricultural activity and residential use.

S utg, peoPIe begin to miqve into rural areas,
they object to the Smells, noises, dust, pesticides,
and other by-products of operating a modemn
farm. These complaints can take several forms.
A landowner may sue the farmer, clalmln% that
his farm operations are a nuisance, He may try to
persuade the, local government to_ pass “an or-
dinance limiting various farm activities. He may
report the, farmer to a county.or state agency that
Is responsible for enforcing air gr wager polfution
control laws for the purpdse of getting an order
to end the offending farm practices.

Farmers find  that defending themselves
agamst_such actions can he exﬁenswe, time-
C nsumln[g and aggravatlng, even If they are
successful. They have turned with increasing fre-
%uency to their state-legislators, for protection.

he laws that have been™passed in response_have
been called “right-to-farm” laws. The
recognize that just as new residents in a_rapdl
urbanizing area should be protected against the
unhcalthful and offensive odors of a nuisance
such as a large feedlot, that has become “ a rquhf
thing in the Wrong place—like a pig in the parfor,
instéad of the barn,” 1s0 too must farmers in
agricultural areas be protected against legal ac-
tions bY their neighbors and local goveriments
arising from the fact that homes have been built
In thé'wrong places—so that parlors open out on

pigpens.

Il._PURPOSES AND CHARACTERISTICS
OF RIGHT-TO-FARM LEGISLATION

At least seventeen states, listed in Table b-1,
have adopted some form of right-to-farm legisla-
tion.3 They fall into four major groups, each of
which is biased to a greater of lesser extent on a
different prototype.

A. Laws Based on New York's Statute

New York's law was enacted in 1971 and has
served as @ model for the lllinois, Oregon,

B

Virginia, and the Twin Cities Metropolitan Area
legislation. It provides: _ ,
0 local government shall exercise any of its
powers t0 enact local laws or ordinances
within an agricultural district in a manner
which would unreasPnab_IX restrict or regulate
farm structures or farming practices in” con-
travention of the Purgoses_of the act upless
such. restrictions o r,gulatlons bear a direct
relationship to the publi€ health or safety.

As reported in Chapter 4, little explicituse has
been made of the law, and there have not been
any judicial interpretations of its language.
Regulations that resfrict farm structureS and
practices In support of the purposes of the act arc
permitted, as are regulations of lot size, subdivi-
sion, and partitioning that do not restrict farm
sfructures or fractlces. Regulations that bear a
direct relationship to the public health or safety
are permitted b%/_the law even though they
unreasonably restrict farm structures afd prac-
tices in contravention to the purposes of the act.
(However, it is not clear how a local regulation
could be constitutional if it re%ulates farm struc-
tures and practices in an uhreasonaple way.)
Only regulations that protect the public morals
or general welfare, such as certain provisions of
zoning ordinances, are curtailed by the law, and
even then are rTﬁ),ermlssmle if the réstrictions the?/
Impose on farming are reasonable. This, is specif-
ically recognized “Iin Virginia's legislation. "It i
not “clear “exactly how a farmer would avalil
himself of the protections, provided bé/ the act.
Presumablhf, he could use it'in a political way to
persuade his local government not to adopt
restrictive requlations: If he were unsuccessful in
doing so, he might be able cither to brlntg a
declaratory judgment action to have the resulfing
ordinance decldred invalid, ' >'0 use the law as a
legal defense should the local ?ov_ernment seek to
enforce the ordinance against him. In such an
event the jud?e would have to address the central
and most difficult question presented by the act:
How will the balance be struck between, on the
one Jand, the extent to which the ordinance
restricts a farming operation in contravention of
the purposes of the agricultural districting law

« Ttic principal author of tins chapter seas John C. Keene.



TABLE 5-1
STATES WITH RIGHT-TO-FARM LAWS**

Laws Protecting Against Local Government
Regulations

Alabama (1950 New York* (1971)
Delaware (1950 North Carolina (1979)
Illinois* (1 7930 Qregon (197%}

Kentucky (19 Tennessee (1979)
Louisiana (1978 Virginia* (1977)
Maryland* (1977)

Minnesota (Twin Cities)* (1980)

Laws Protecting Against State Regulations
Tennessee (1979) Oregon* (1973)

Laws Protecting Against Private Nuisance Lawsuits

Alabama (1980 Mississippi ﬁ_1980
Delaware {1980 North Carolina (1979)
Florida (1 798 Oklahoma (11980
Georgia (1983 Tennessee ( 979;
Kentucky (1980) Washington (1979)

Louisiana (1978)

* The statute apFIies only in agricultural districts or, in the case
of Oregon, In exclusive farm use zones. ,
*» Some slates provide more than one form of protection,

and, on the other, the degree to which the or-

dinance protects the public’s health and safety?

The statute gives no guidance to assist in this

delicate balanCing procéss.

Oregon’s law does not extend its protections to
farm practices that generate odor, dust, or other
materials that interfére with the use of lands out-
side the exclusive farm use zone. It also contains
a specific_disclaimer of any intent to limit the
powers of all levels of goveinment to protect the

public’s health, safety, and welfare.
B. Laws Based on North Carolina's Statute

North Carolina’s right-to-farm law takes a dif-
ferent approach In that it seeks to modify tradi-
tional principles_of the common law of nuisance.
Some or all of its provisions have heen adopted

Alabama, Delaware, Florida, Georgia, and
Kentucky and Louisiana. The law  provides as

ollows: . .
Section 106-700. It is the declared policy of the
State to conserve and protect and encourage
the, development and |mProvement of TS
oduction of food

agricukural” land for the p

and other agricultural products. When non-
agrlcultural lana HJses extend into agricultural
areas, agrlcultura .operations often become
the, subject of nuisance suits. As a result
agricultural operations are sometimes forced
t) cease oPeratlons_. Many others are
discouraged from making investments in farm
improvements. It is the urPose of this Article
to reduce the loss to the Stafe of its agricultural
resources py limiting the circumstantes under
which agricultural operations may be deemed
{0 be a nlisance.

Section 106-701. (a) No agricultural operation
or ang/of its aP urtenances shall be or hecome
a nuisance, private or public, [y any ¢ an?ed
conditions in or abqut the locali Y thereof after
the same has been in operation for more than
one year, when such operation was not a nui-
sancé at the time the_ operation_ began; pro-
vided, that the provisions of this subsection
shall not apply whenever a nuisance results
from the negligent or improper operation of
any such agricultural "operation or its
appurtenances. o ,

b) For the purposes of this Article, * agri-
cultural o?era_ jon"" includes, without limita-
tion, .any facility for the production for com-
mercial purposes of crops, livestock, poultry,
livestock products, or poultry products.

Qc) The provisions of stbsection (a) shall
not affect or defeat the right of any persan,
firm, or corporation to recover damaﬁes for
any injuries or damages sustained by tfiem on
account of any pollution of, or charige in con-
dition of, the"waters of any stream 0or on the
account of any overflow. of lands of any such
person, firm, or corporation. _

(d) Any and all ordinances of any unit of
local government now In effect or “hereafter
adopted that would make the operation of any
such agricultural operatlon_ or Its apgurte-
nances a nuisance o p,rowdlng, for abatement
thereof as a nuisance in the Circumstance set
forth in this sectjon are and shall be null and
void; provided, however, that the provisions
of this subsection shall not apply whenever a
nuisance results from the negligent or im-
proper. operation of any such™ agricultural
operation or any of its appurtenances. Pro-
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vided further, that the provisions, shall not aP,-
ply whenever a nuisance results from an agf-
cultural operation located within the corporate
limits of ‘any city at the time of enactment

invalidate any contracts heretofore made but

Insofar as contracts are concemed, it is only

applicable to contracts and agreements to be

made in the futurg. ,

In orger to understand the North Carolina
approach, it 1s necessary to know some rudimen-
ta% facts about the common law of nuisance.

uisance law has been recognized as a con-
fused and confusing area of the law. Still, it is
possible to set out ‘some. general_principles that
are widely accepted.l First, it is necessary o
distinguish_hetween private nuisance and public
nuisance. Private nuisance law protects a prop-
erty owner's right to the use and enjoyment of
his'land and gives him remedies against’someone
who interfereS improperly with that right. Public
nuisance, is a crime and’ involves actjons which
cause injury to the public on a whole, such as
serious air pollution, the stora%e of explosives in
a city, and so forth.4 Some acts that are private
nuisances may affect so many peoEIe that the%
also constitufe public nuisanices. Even thoug!
they have the same name, _Prlvate and public_nUi-
sances rest on distinctly different legal theories.

In determining whether one activity so inter-
feres with another person’s activities and enjoY-
ment of his land that it constitutes a private
nuisance, a court will determine whether its utility
IS outweighed by the gravity of the harm it causes.
In doing”so, . the court will consider all the cir-
cumstarices, mc_ludlnq the u. ' and character
of the surroundings, the nature 0" both activities
and the manner i which they are conducted, the
value to the community of”both activities, the
actor’s ability to reduce the harm, and the extent
fo which the actor would be damaged by an in-
junction and the landowner damaPed by the
failure to enjoin. The court can also consider
priority of use.5Whether or not the person caus-
mlg thé alleged nuisance was there first is only one
of many considerations that must be weighed,
Courts have had to decide whether an activity that
was creating significant air pollution or othérwise
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eof, _ . .
e? This section shall not be construed to

interfering with the eng%yment, of nearby land wa*
to be Insulated from liability mmplx because It was
there first or whether, everi thougz at one time H
affected few geo le because of its remoteness, it
should now be teemed a nuisance because the
growth of an urban area has brought new homes
Into its vicinity whose owners are being injured by
IS operations. ,
The North Carolina rlght-to-fa,rm_law angd its
progeny aftempt to elevate the principle of first-
In-time, fl_rst-ln-rlﬁht to a position of pre-
eminence in the [aw of nuisance as it affects
agricultural operations.* The law provides that a
court cannot,dgclaﬁe a farming operation a
nuisance If it finds the following: ,
J. The agrjculturgl operation was not a nui-
sance at the'time 1t began, _ o
2. The only basis for the claim that it is a
nuisance is that conditions have changed in or
about the locality where the farm is located,
3. The agricultural operation had been in
\%%%r%trlooung (% [ at least one year before the lawsuit
4i' Th% alleged nuisance dtl,d noEc trre]sult f_rorr|1
negligent or improper operation of the agricul-
tu a|gact|V|tY, arPJ p P , :
b. The alleged nuisance does not involve water
Pollutlon of oodln%. ,
t should be noted that the law anlles both to
farmers and to producers of livestock and
poultry products, such as slaughterhouses.
This law presents several guestions to which
there are currently no authoritative answers
because of the lack of judicial interpretation.
First, we should be clear as to the central
objectlvet and keff%ct o_fbl th;s Iawt _an? Its
rogeny; to make it_possible for certain farms
gnag ?ooyd- rgcessing II?(?US’[[IGS that would other-
wise_be declared t0' be nuisances because com-
munities have grown up around them, to, con-
finue their nuisance-producing activities without
Interference, _ N
Second, there are several questions arising out
of the first requirement above: who ha$ the
burden of provm% that the farm operation was
not a nuisance at the time it began, the neighbor
or the farmer? How will he provide it it the
operation started ten, twenty, or more years ago?
What legal principles will govern, those in effect



" gt the time of commencemen"p the farm opera-
tron or those In effect now?

hird, |t can be assumed that |a|nt| S Jaw-
%ers er a lege that the agrrcu ltural actrvrt 1S a
uisance for reasons other than changed condi-

tlons In ths *ocal™v. T Instance, ' hnva

it started, they will attempt to demonstrate that
the operatron is using different armmg techni-
gues different fertilizers, pesticides, her-
icicles, and generally that' it technology has

evolved over the }/ears s0 that it is now a nursance
without reﬁard 0 changed cqn |t|ons neare)/
Tlrus much of the protection hoped for will be

Fourth the statute provides nerghbors with a
one-year period after the comme cement of a
farming operation within which to attempt to
have It declared a nuisance, The statute does not
make it clear, however, whether this same [%
would be available In the event that a farmer
adopts drastrcaIIY different farming techniques
that produce a lot more noise, qust, or other
environmental pollution. 1f this right is not avail-
able, then the statute exposes neighbors to
serious health risks; If it is available, the law may
have the effect of restricting _the ability o
farmers to improve their farming techniques,
and in any case, presents the issue 0f how much
change IS’ necessary before the farmer loses the
protectron accorded by the law.

th, the North Carolina statute and some of
its roqeny withhold their protections from agri-
cuI urdl o eratrons that cause injury to others
because o neg\,gent Kentuc onr negligent
or improp er orth arorna a ama con-
duct. Ne igence is a different wrono
from nursance and has a comRIe | dr fferen
legal basis from the one on which nuisance s
hased, aIthouthh certain acts may result_in liabil-
ity for both regligence and nuisance. To put It
simply, one person can_recover damage from
another for injuries resulting from negligence if
he can prove ‘that the othér did nof dct as a
reasonable person would have under all the cir-
cumstances. The main ,oart of the statute con-
cems onh{ nuisance liability and does not attempt
to limit Tiability for damages caused by negli-
gence, so the language conicerning negligence s

fu erfluous Wrthermare, it is not clear Whgt the
egislators meant br |mproper The word has
no established lega meanrng and could_cover afl
kmdsof morallr{ reprehensible actions. Thus, for
exampe |L Jesticides were causrng a nerghbors.
rmijlv 1o u
i 10 lii S . woliiu

not prove, neglrgence In fact marntarnrng a
nuisance is a, ample of “improper”
activity which 1s ot net( d)t PP

Frnally the |aw extends Its ?rotectron to agri-
cu [tural operatrons even after the land on whrch
they operate has heen annexed ¥acrg If te
an ex tron takes places after the etfectiv dateo
the act. The le |sIature made the ju % gfment that
even If the land around an agrrcul ural operation
becomes S0 urbanized that It is politically degir-
able to incor orate it rnto a city, the protection
against municipal regulations based on change of
conditions should continue.. Such a long-ferm,
universal Protectron for nursance like activities
seems not to tak %rnto account the varying condi-
tions which will be found across a stae.

C. Tennessee's Statute

Tennessee's right-to-farm law s itself derived
from feedlot laws that have been enacted in
states such as Wyoming and Iowa It recognrzes
that air, water and noise Po utron are” now
governed by complex setso federal and state
fequlations, as a result of the enactment of laws
such as the federal Clean Air Act, Clean Water
Act, the Resources Conservation and_Recovery
Act, and their state counterparts, The Tennessee
statute applies only to feedlots, dairy farms, and
eﬁ production houses — agricultural activities

that are important to its economy and can gener-
ate serious concentrated air and ‘water pollution.
It rovrdes that any such actrvrtY that Is subject
to t e regn latory jurisdiction of the state depart-
ment of "health”is insulated against liability for
private nuisance If the activity is in compliance
with state requlations and if the agricultural ac-
tivity startedoperations hefore the' complainin
neighbor bought or started using his proPerty
the operations are expanded, the original activity
maintains its priority date and the new activity
receives a priority date as of the time it was
estalT sihed.
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The statute also nﬁ)rowdes limited exemptions
from state environmental regulations and" local
zoning, and farm nuisance regulations. Feedlots
dairy “farms, and %)rqductlon houses must
ccml?/ first with 'semuiations and standards ap-
Plcab_e under a permit from the National roiiu-
ant Discharge Elimination System created by the
federal Clean Water Act, second, with re?ula-
tions of the state Health De;f)artment and focal
giovernments that were in effect on A_Prﬂ 12,

979, the effective date of the act, and third, with
an}/_ such requlations that take effect before the
a? icultural activity is established. The activities
are exempt from Tules and regulations that are
Passed after the effective daté of the law and
he date they be%an operation. The protected
agricultural activities are alsq exempted from

0st-1979 zoning and anti-nuisance requlations
hat become apﬂllcable to them because a city
has annexed ‘the land on which they aré
conducted. .

. Tennessee's approach recognizes that effec-
tive control over certain types of agricultural
pollution rests in the hands 0f the stae Depart-
ment of Health, On the one hand It apf)lles a
limited First-in-time, first-in-right principle that
protects certain activities from changed state
requlations. The only issue that this seems to
rajse Is whether the state can permit certain types
of pollution that federal laws prohibit, On the
other hand, the statute protects agricultural ac-
tivities that are complying with state rules from
mostI _nvateThnwlsance suits a{]d krlosnk‘? local
requlations. The law incorporates by reference
thg detailed environmental I[s)tandardsyestabhshed
by the Department of Health. Operators of the
designated agricultural activities must meet them
in order to"avoid nuisance liability and local
regulation.

D. Laws Based on Washington's Statute

Th_g laws of Washington and Oklahoma

rovide:

: Agricultural actjvities conducted on farmland,
if“consistent with good agricultural practices
and established prior to”surrounding non-
agricultural _activities, are [conclusively, in

ashlngtonl, presumed to be reasonablé and
do not Constitute a nuisance unless the activity
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Ras %substa?tial adverse effect on the public
ealth and safety.

If that activity is undertaken in conformity
with federal, state, and local laws and requla-

ﬁra?tlce and pot adversely affecting the public
ealth and safety,

This ag roach “incorporates by reference all
the relevant federal, state, and focal standards
and insulates _farm acgvl,tles that are meetln%
them from nuisance [iability to property owner
who buy land or begin activity after the start of
the agricultural activity. Obvidusly, an operation
that Was not would bé exposed to administrative
action as well, It does not attempt to deal with
overly restrictive local ordinances. Even though
federal and state environmental protection Jaws
have Iar(?ely_ supplanted local regulation and es-
tablished. minimum water and air quality stand-
ards, 1t is still possible that local ‘governments
may have t'le power to set standards that could
have a serioys impact on agricultural activities
without prowdlnﬁ commenstrate protection. of
the Publlc health and safety. This possibility
should be addressed in right-to-farm legislation.

E. Other Approaches

Some states, such as California, have not
attempted to create a right to farm but have
simply exempted certain types of agricultural ac-
tivities, such as buming, aerial spraying, and the
use. of pesticides, from certain requirements of
their air J)ollutlon control laws." Mississippi's
law provides only that an agricultural operation
that 'has heen in"existence fOr a year is iImmung
from liability for public or private nuisance if
the conditions alleged to constitute a nuisance
have existed substantially unchanged since the
date the operation started. Expansions are enti-
tied to their own priority date, as is the case in
Tennessee.

In a recent proposal for a program for farm-
land retention in New Jersey,9 it was suggested
that the state should develop specifications of
acceptale farm management Bra tice that would
both' tell farmers what _thesf_ could do without ex-

osing themselves to liabj |t¥ for environmental
Pollu lon or nuisance, and at the same time pro-
ect the healih and safety of the state's residents.



The _E)_roposal stressed that  of the followin
activities should  be covered by right-to-far
legislatiop: rowmsg crops, and ‘rajsing Ipoultg
and cattle; processing and. marketln%pod_uc ;
applying fertilizers, ‘pesticides and.herbicides;

_VIOOUIUIILJH; , _V\ﬁtlfjr ULU son
conservation facilities: demgnmg arm S'[rél,C-
tures; using water; burning”in the open; dis-
egg_ln of or Pnlc wastes on the farm: and pro-
iding supplies, processing _facilities, and
markets near farming areas. The report sug-
ested that a sge_ual, non-adversar}/] arbitration
rocess be established that would handle com-
laints about farm nuisance.

Il. EFFECTIVENESS = ,
There s, at the time of ertlng, little evidence
bearing on' the effectiveness_of the various types
of right-to-farm legislation. This is at least partly
true Decause much of it has been enacted In the
last year and a half. Serious questions of a prac-
tical"and legal nature arise concerning many of
the statutes. Much can be learned from the ex-
perience with feedlots, where the environmental
problems are severe and the need for protection

FOOTNOTES-CHAPTER 5

1 Village of Euclid v. Ambler Really Co.. 272
U.S. 36 ,61926&. See Spur Industries, Inc. v. Del

Eg%ibb ev.

2. Ala. Code, Seciion 6-5-127 SCumm. Supp.
1950); Del, Code tit. 3 Section 1401; Fla. Stat.
Ann. Section 623.14 (1930 Supp.); Ca. Laws,

0.. 103 Ariz. 178,494 P. 2d. 700  too.

applies on

*In states marked with an asterisk, the statute

against _local requlation and nuisance suits is
great. Tennesseé's approach of Identifying a
mall number of ‘particularly onerous or
nuisance-like a%tlvmes and \%r_antlng them limited,
protections If they comply With state and federal
environmental régulations has much to com-
mend it It recognizes, as does New Jersey's
farmland retention proposal, that to protéct
farmers against unreasonable environmental
regulatl_ons and lawsuits, while at the same time
protecting the public's health and safety, re-
quires a Cooperative public and private effort in-
volving careful data-gathering and analysis, and
preparation of a statement eStablishing halanceq
state level farm management practicés. Condi-
tions will vary from state to state and from one
part of a staté to another. Clearly it is not an aP-
propriate undertaking for a ju (l;e In a private
nuisance suit to determine what best manage-
ment practices are and to balance the needs of
farmers against the needs of the non-farm
Publ_lc. Farm organizations and agricultural ex-
ension programs, must Play an important role in
developing The kinds ot protection that farmers
are demanding.

local governments have passed right-to-farm or-  for a thoughtful discussion of these laws.
dinances, and it is possible that ofher states have

7. The law is taken from the same model as
statutes such as those of Wgomm% (Wyo. Slat.
Ann. ch. 39, Sections 11-39-101 fo 11-39-104),

Ifyto land in agricultural districts or, i and lowa (lowa Code Ann. Sections 172D.1 to
the case of Oregon, in exclusive farm-use. |72D.4L,that a(g)ﬁlgl ?nlé to feedlot%. Thﬁg n}
turn, build on Older feedlot laws such as that ¢

1960 Sess. pct 197, 1ll, Stat. Anh. ch, 5, 3¢ 3 See Wiliam L. Prosser, The Law of Torts (St. ~Kansas (Kan. Stat. Ann. Section 47-1505) which

tion 1018 (Smith-Hurd SuPp. 1980%; K
Stat. Ann. ch. 413 (Ky Acts 1980 ch. 214): La.
Rev. Stat. Ann. Section 51:1202 gSu p. 1931);
Md. Ann. Code, Agriculture, Section 2-513

Supp._ 1950); “Minn. 1980 Session Laws, ch. 4. Spur Industries. Inc. v. Dell E. Webb Devel-
g opment Co., 108 Ariz. 178, 494 P. 2d 700 (1972).  againgt the operation of feedlots was of ques-

66,p Seciion 473H.12: Miss. Code 95-3-29

Ji Rev. Paul"Minn., West Pub. Co., 1071, 4th ed)) p.
4 571,

provides that feedlots operated in compliance
with the statute are deemed not to be nuisances.
Parenthetically, the Attorney General of lowa
(r;av_e an opinion that a proposed law placing
Imitations” on maintaining  nuisance actions

gCumm.SuEf. 1950); *N.Y. Ajric. & Mkts. Law 5 McQuade v. Tucson Tiller Apis., 25 Ariz. tionable constitutionality, lowa Code Ann., Sec-

ection 305 6) gMcKmney 1972): N.C. Gen: Stat.
Sections 106-700 and 106-701 (SUB' 1979);
Okla. Stat. Ann. tit. 50, Section 1L (1930 Session
Laws, 2d. Sess., ch. 189): ‘Ore. Rev. Slat. Sec-
tion 215.25 %Rc[l)l. 1979-80); Tenn. Code Ann.
Sections 53-6701, 53-67TW éSu . 1979) «Va.
Code Ann., Section 15.1-15120 (Cumm. SUBB.
1980): Wash. Rev. Code. Sections 743.300,

6. See Edward P. Tho
Laws Examined.” | ,

80 Nov.-Dec., 1950 (Washington, D.C.: National 1
748.305, and 743310 (Supp. 1960). Several  Association of Counties Research Foundations) ~ Pratection (1980).

App. 312, 543 P. 2d 150 (1975). See also/to- tion 172D.1, annotatior (Supp. 1980)
statement of Torts, 2d (St. Paul, Minn., Ameri- ,
can Law Inst. Publishers, 1979) Sections 821A 8. Cal. Health and Safely Code, Section
-840, 41704(h).

on, "Right to Farm 9, "Grassroots: An Agriculture Retention and
lands" "xchange,  Development Program for New Jersey,” N.J.
Departments of Agriculture and Environmental
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LOCAL AGRICULTURAL AND FORESTAL DISTRICTS: A LAND
PRESERVATION PROGRAM FOR FAIRFAX COUNTY, VIRGINIA

Most people can agree that fresh
produce, clean air, woodlands, and
wildlife are valuable to a quality
environment. The desire to preserve
these qualities in Fairfax County,
Virginia, is what brought a large
turnout to a public hearing by the
County’s Board of Supervirors on an
evening in April of 1980. Citizen
after citizen, farmer after farmer,
spoke of the farmland preservation
benefits that would come to the
County if the Board would adopt the
land-use tax, an ordinance to give
farm and forest owners an opportun-
ity to have their land valued for
taxation at its farm and forest value
rather than its fair market value.
The Board did not act that night, but
i: did ask the County’s planning
staff to estimate what a land-use tax
program would cost and review
alternatives for preserving farm and
threat land. From the effort that
followed, the County formulated anu
implemented an agricultural preser-
vation program suecifically suited to
its needs. On May 9, 1983, the
Count established, starting on June
30, 3. a special agricultural and
fcrestal -districts program that
allows districts as small as 25 acres.

PRESERVATION TECHNIQUES
STUDIED

So that the reader may understand
why Fairfax County came to focus
upon agricultural and forestal dis-
tricts. a review of the County’s 1981
study entitled ‘‘Preserving Agricul-
ture and Open Space in Fairfax
County” is needed. This study
evaluated alternative land preserva-
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tion techniques, and the Board of
Supervisors used it in deciding what
course Fairfax County should pur-
suel In addition to the land-use tax,
the County staff studied agricultural
and forestal districts, zoning, fee-
simple acquisition, easement acqui-
sition, transfer of development
rights, and transfer of development
credits.

At the outset, attention focused on
use-value taxation, popularly known
as the land-use tax, since this
technique was known to the public
and allowed by state law, Chapter 15
of Title 58, Article 1.1 of the code of
virginia. This law enables local
governments to evaluate land for tax
purposes in accordance with its use
rather than its fair market value.
Often, the result is a significant
reduction in real estate taxes, and
th>s is thought to assist the land-
owner in keeping his land in its
existing agricultural, horticultural,
forest, or open-space use by reducing
his operating cost. Actually, the
land-use tax should be considered
more as a tax-deferral program than
a tax-relief program because each
landowner who changes his eligible
land to a developed use must pay
back a portion of the taxes frum
which he was relieved.

The studv determined that if the
County adopted a land-use tax
ordinance the cost in the first fiscal
year, 1983, would be as much as $1.1
million for an ordinate applying
only to agricultural and n~ticultural
lands. S6.0 million for one applying
only to forest lands, and S7.2'milhon
for a program applying to all four
uses including open space. However,
cost was not the only concern.
Reports from other urbanizing local-
ities in Virginia-' as well /is the
agricultural preservation literature,
particularly a report by the Council
on Environmental Quality, uvntax-
ing Open Space,' indicated that the
implementation of a land-use tax
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program alone, without any accom-
panying development controls, was
not an effective land preservation
technique. In addition, there was
concern that the local comprehensive
plan and zoning could not be
considered in awarding the land-use
tax under Article 1.1 of the code,
thus allowing the program to work
sometimes at cross purposes with the
County’s other land-use planning
and regulation efforts.

The' agricultural and forestal
district was another preservation
technique available to the County
through'state legislation, Chapter 36
of Title 15.1 of the c¢o¢e. Under this
1977 act, as amended, farm and
forest land owners voluntarily may
apply to the local governing body to
have their land placed in an agricul-
tural and forestal district. Such a
district is not a zoning district but a
special designation for the land
indicating that it is to continue in
agricultural and forestal use and
that qualifying land can become
eligible for the land-use tax. The
local governing body may condition
its approval of a district to the effect
that land in the district cannot be
developed to ? more intensive use
than_ the existing use while it
remains in the district. However,
provisions included in the law allow
landowners to withdraw their land
from districts upon concurrence of
the local governing body. Estab-
lished districts must be recognized
by State agencies and local govern-
ment so that laws, policies, and
actions, including securing certain
rights-of-way for public utilities, do
not conflict with tne continuance of
farming and forestry in the districts.
The local governing body can
consider such factors a; the agricul-
tural and forestal significance of the
land and local development patterns
and needs, in deciding whether to
establish a district.

The concept of the agricultural and
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:0 me rainax Countv Boara
the land-use tax alone sinc”"t
restriction preventing development
could be secured at the same time the
district was established and since
zoning and the comprehensive plan
could he used as factors to determine
"¢ T o n
*O0wikd uc L'CIHiOii0OItCui 4AU D> c't W4, wiic
1977 Act was not expected to be very
useful in the County because the Act
required a 500-acre minimum size.
Consequently, since adoption of the
Act, oniy two districts had been
successfully established in the
County. The owners of smaller farms
in Fairfax County were not being
benefited. _ _
Other techniques explored in the
study, including zoning, fee-simple
and” easement acquisition, and
transfer of development rights and
credits, were oPtlons that would
provide longer-term preservation
compared to the land-use tax and
agricultural and forestal districts.
Zoning techniques and easement
acquisition were determined most
likely of use to a rapidly-urbanizing
countly where remaining farms are
smalland scattered, but considerable
time- was needed to set up such

potentially controversial and expen-

sive programs. Therefore, a more
timely solution to the immediate
situation of continuing loss of
farmland in the County was required;
the Fairfax County Board of
visors decided to petition the General
Assembly to allow establishment of
agricultural and forestal districts
smaller than 500 acres.

cr-IAELING LEGISLATION
_ CREATED. _

Senate Bill 355 v introduced in
the 1952 session of the General
Assembly. This bill proposed a new
lav.-'entitled “Local Agricultural and
Forestal Districts Act.” which would
oiiow districts as small as 25 acres. A
local governing body would have an
option to chouse a minimum district
size larger than 25 acres; however, 25
acres was the smallest acreage that
such a body could use. The idea was
to allow local governments to adopt
small districts that would not require

recognition by state agencies. Pre-

sumably. the. Assembly had chosen
500 acres as a minimum size for a
district because farm and forest
areas below this size were not
considered of sufficient '‘tritical
r.a.-s" t, warrant State recognition.
stat* ar.c local government laws,
r.tiicies. and right-of-way acquisition
. ctts- were r.0i prqgosed to be
. in jh:i agritu.tural and
; _districts as they are in
A tu;is vst,.-1;sited under the 1977

Bt.uu:c :mailer farms are oftc-n

uper-

ressures are high, and, becail™c their existin

hese areas often change in short
periods of time, Senate Bill 355
specified eight years as_the limited
effective period” for a district. This
contrasted sharply with a district
being established” for an expended

j eUfs, Ua LHe i9 | 1 1UWSpCCliieG.
Only “upon concurrence of both the
owners of land lying within the
district and the local governing body
could a district be renewed for
subﬁequent periods of eight years
each.
Because these districts were strictly

of local significance, the bill was
enabling legislation, leaving the
local governing body to decide

whether or not to set up a local

districts program. . )
The proposal review process, using

the Agricultural and Forestal Dis-

trict Advisory Committee, the
Planning Commission, and the
Board of Supervisors, was to be

much the same as under the 1977
law, Local districts were to be created
by ordinance, the provisions of that
ordinance being specified in the bill.
These stated that the land could not
be developed to a more intensive use
than its existing use, that it would be
eligible for the land-use tax, and that
the district would be for an eight-
year period subject to renewal.

Senate B\!l 355 allowed a
owner to withdraw his land from a
district only if permitted by the local
?overnlng body. Upon withdrawal,
he land previously in the district
would become subtj_ect to roll-back
taxes ar.d an additional penalty in
the amount equal to two times’ the
fair-market-value taxes determined
in the year following withdrawal.
The penalty for withdrawing from a
local district was. therefore, greater

than for withdrawing from a state-
1 wide district, the latter only making

roll-back taxes applicable"if use of
the land is changed
qualifying use.

The factors that could be consid-

ered by the local governing body
when deciding to establish a local
district include several applicable to
districts established under the 1977
Act; for example, the agricultural
and forestal significance of lands in
and around the district, the nature
and extent of land uses other than
active farming and forestr?/ in and
around the district, and local d

mental patterns and n<%(ls. The
latter factor was further crarined >n

Senate Bill 355. so that establish-

ment of local districts could include

the consideration of the Comprehen-

sive Plan ana zoning. Two additional
factors for local districts included the
scenic and historic features r.f the
land and the environmental benefits

land-

to a non-

evelop-

. Nic.-ervmg iunas T,
g uses.
\*hen considered by the Assembly,
Senate Bill 355 was- amended in
several important areas. The princi-
?al amendment effectively limite
he appllcabllltg of the law to
Fairfax County by defining “local*

overning boay or any county
aving an urbanh countv” executive
form of government.*”” Therefore, for
the present, no other local govern-
ment can adopt a local agricultural
and forestal districts program.,
Another important amendment
removed the necessity for the local
?overnln_? body to grant approval of
and withdrawal “from a district
during its eight-year life. As adopted,
the law allows an owner to withdraw
his land upon his request. The roll-
back tax and penalty provision was
allowed to remain as proposed.
The “Local Agricultural
Forestal Districts Act" passed the
General Assembly on March 11,
19S2, and was signed into law by the
Governor on April 10, 1982.
COUNTY ORDINANCE
~ CREATED
The major tasks at hand for the
county included setting the mini-
mum district size and development of
criteria for evaluating applications,
based on the consideration of factors
set forth in the law. F.ecommenda-
tions regardlng these issues were
developed through :he efforts of both
County staff and a specially-formed
committee of citizens and farmers,
the Agricultural Planning Advisory
Committee, and presented to the
County Board of Supervisors in 1953
in the “Agricultural and Forestal
Districts Ordinance Report."1
While the Local Agricultural ar.d
Forestal Districts Ac: had been
de_mgned with Fairfax County in
mind and had included provisions
that districts could be as small as 25
acres, additional research v.us needed
to see if 25 acres was indeed the best
minimum district size for the County.
In a 1983 staff report, data on farm
and forest acreages were updated.
These showed that a majority of the
County's farms and forest* contained
fewer than 100 acres and that many
were between 25 and acres. In
addition, these farms and forests
were scattered, making vim applica-
tions for districts mad-- up of land
owned b?:l more than ene owner
difficult. However, there v .s still the
question of whether these scattered

and

small farms could v mically
viable.

A study preya:®. . 'by Rene
Johnson.y Rgr)i/cud. r. . -or?:/inr.tor

for the M untgui:;< .;nt\{.) Mary-
land. Otfice of id. . Develop-
ment, determine : .. family oi



ot $24,500 irom a 25-ncre veget"k?
and fruit farm. The study conclISR
that . .opportunity " exists for
successful family operations on a
small acreage."6'Using this study as
well as other sources, Montgomery
County chose to base its agricultural
Areservation program on aminimum

%or_nery County is locatecfadjacent to
airfax County, and the two counties
are subject to some of the same
development pressures and economic
conditions, tne conclusion was that
25 acres would be a reasonable
minimum farm size in Fairfax
County. This is especially true since
intensive fruit and vegetable produc-
tion is the kind of agriculture most
likely to succeed in the County.

The.Local Agricultural and Forestal
Districts Act does not specify a
minimum parcel size or farm size. In
other words, under the Act, a district
made up of several small farms or
forest ﬁ_ropertles having different
ownerships, which together meet the
minimum district size, could be
allowed. However, the County con-
sidered 25 acres the minimum size
for a significant farm or forest. The
farm or forest may be made up of
several tax parcels. However, all the
land in the district must be owned
either by one owner or bv owners
who are members of tne same
immediate family.

The criteria developed for the
establishment and review of districts
were divided into two grouos. The
locai ordinance provides that al!
districts should meet ali of Criteria
Group A and at least two of Criteria
Group B. However, an exception can
be made to Group A criteria dealing
with the proper designation of the
land or. t:v,Comprehensive Plan if at
least three of Criteria Group B are
met.

Criteria Group A: To be considered
for dirtnc: status, the land mui-t:

«bv a minimum of 25 acres,

i.be predominantly agricultural
and forestal in use, )

* be zoned for residential use with

ta minimum loi size of two acres,

abe shown on the Comprehensive
Plan for development that is
no mure intense than 2-acrc-
residential lots,

* have surrounding lands planned
Hr similar intensities.

«have at least two-thirds of the
-0iL in agricultural use classi-
r--ua; U.ass 1 1L Il or IV, as
d-fined by the U.S. Suil Con-

at’Si-r\ lie.
em U—d v .0 & conserv.:-
toro;. .-, ..red by the le-
. Uoi>-rv.iii -, District.
. 8 :uv ot a history of

improvements or other
dence of commitment to IBf
present use.

Criteria Croup B: The Count

must  .aider whether the land:

*is producing farm and/or forest
_products. L

*ia providing scenic vistas,

*is an historic site recognized by
the County,

«is zoned for five-acre
larger,

*is subject to a permanent open-
_space easement, and

*is Dbeing oPerated so that the
farm or forestry operations
practice unique or every effec-
tive agricultural best manage-
ment practice.

lots or

Several of the criteria in Group A
warrant seme explanation. While
most would agree that lands in the
district should be predominantly
agricultural and forestal in  usé,
some might question why land in the
district may be zoned and planned
for residential densities as intense as
0.5 units per acre, or two-acre lots.
The reason is that previous planning
and zoning action in the County
resulted in many farms in the
northern part of the Coun’\tX being
zoned for two-acre lots. Many of
these farms would have been exclud-
ed by a more stringent standard.
Areas of the Count?/ planned and
zoned for two-acre lots often have
developed in large lots and have a
semi-rural flavor. Therefore. Fairfax
County chose two-acre-lot planning
and zoning as the maximum residen-
tial intensity allowed. Criteria
dealing with soil quality and conser-
vation plans were ‘Intended to

romote good conservation practices.
These plans must include plans for
implementing agricultural best man-
agement practices, thereby provid-
ing increased environmental bene-
fits from preservation of.the lard.

Not all farms and forests could
meet all of the criterions in Group B.
Most worklng farms and producing
forests could meet the first two
criterions. The other four_ criterions
allowed unique properties to be
preserved, such as an historic farm
zoned for low-intensity use but
located in an area of the County
planned lor high-density develop-
ment. or a parcel of mature forest
held by a conservation group lor
environmental, but not wood produc-
tiop. purposes.. A

Cost Was suil a potential issue for
the local agricuhuial and forestal
dis.riots pr-gram: therefore, efforts
were made. to estimate what the
program mignt cost the County tn
urni? ot revenuFl loss and adminis-
trative co.-ts. The acreage ot land

calculated, However, the planners
realized that the resulting’acreage
figure could lead to an overestima-
tfon of the cost, since all owners of
acrea%e qualifying for the program
proba I(Y would not apply. )

In order to assess their interest in
the orogram. a mail survev was =n'
v 10 Fe» I =] uluil*o Ul
i)otentl_ally eligible farm and forest
and in ‘the County. Landowners
were asked whether they were
interested in participating " in the
local agricultural and forestal dis-
tricts program. The surve%/_ also
sought other information, particular-
ly about what factors influence
owners of farm and forest land to
continue farming or Rractlcmg
forestry in the County. A response
rate of 45 percent was achieved. The
results showed that, among the 250
owners of land qualifying for the
Program as proposed, 6 were willin
to respond tnat they were intereste
in artlplﬁatlng. This allowed a low
and a high estimate of total program
costs. The low estimate, represe_ntlng
participation of 4.230 acres, orojecte
a total cost of $349,000 for FY" 1936.
The high estimate, representing
participation of 19,436 acres, pro-
ected a total cost of Si.109,000.
stimates were made for FY 19S6
because that is the firs: budget-year
that the full effects of the program
were expected to impact the County.
Actual proqram costs are expected to
be at some level between the low and
the high estimate, but probably
closer to the low estimate.

IMPLEMENTING THE
ORDINANCE

Support for the pro%ram was
provided by the Agricultural Plan-
ning Advisory Committee, and by
many citizens and farmers who
appeared at public hearings. The
Boards of Supervisors adopted the
ordinances on May 9. 1933. to
become effective on June 30. 1953.
The first applications have been
submitted and are in the review-
process. This means that some
districts may be established in time
to affect tax bills in 1954
Experience with this new program
will indicate whether an appropriate
balance has been struck between
what is asked of the landowners,
that is. what development restric-
tions are required, anc what benefits
the landowner receives that will
assist him in keeping n.s farm or
forest property. Fairfax County
hopes that this new program will at
least slow the cci.vt-r*: it fits farm,
and forest lar.r. to ether uses,
allowing maintenance o: the availa-
bility of local tr, liece. Gear: air.
woodlands, and wi.rihtc.
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To a large degree, Fairfax County’s
local agricultural and forestal dis-
tricts reflect Virginia’s solution to
two problems that the Netv York
legislature had to deal with in 1970
wnen enacting their first agricultural
and forestal districts law. Both
problems involved the land: one its
taxation, the other its protection. The
former was a constitutional issue,
the latter a philosophic matter.

The constitutional issue arises

from wording found in state constitu-

tions, including wording in Article X
of the Constitution of Virginia: "All
taxes ... shall be uniform upon the
same class of subjects within the
territorial limits of the authority

levying the tax ..

Let's suppose that a state author-

izes land-use taxation only for land
lying in agricultural and forestal
istricts, that have a minimum of 500
acres. In that state there is a county
in which the or.lv operating farms

COOPERATIVE EXTENSION SERVICE

are two aairy farms that lie ten mile
apart. One of these farms totals 1.0l
acres owned bX one family, and tn*
other totals 100 acres owned b
another family. The fam|I¥ with the
1,000-acre farm applies to the county
for an agricultural and forestal
district and™ after the review process

cAMuiic.icu, niuAlllg bile idtiil quality
for land-use taxation. _

The land of the 100-acre farm is
devoted to agricultural use, but the
acreage does not meet the 500-acre
criterion and no adjoining land
qualifies to organize a district. As the
“authority levying the tax,” would
this county meet the criterion that
"All taxes .. .shall be uniform upon
the same class of taxable subjects
within the territorial limits” of the
county? General agreement exists
that the answer is no. The situation
posed by the above example was
faced by Fairfax County as it sought
to respond to its public in 1980.

To solve the uniformity problem,
the law enacted in New York
provided that an owner of land lying
In _situations such as the 100-acre
dalr}/ farm could contract with the
local government to keep his land in
the qualifying use for eight years,
thereby enabling the land to become
eligible for land-use taxation. This
feature of the New York law wa?
omitted when the General Assembly
of Virginia enacted in 1977 the law-
enabling local ?overnments to estab-
lish agricultural and forestal districts
of 500 acres or more. o

The 500-acre-minimum district and
the (Fairfax County; loca.i agricul-
tural and forestal district _ﬂ(ws-a-ws
the contract) reflect major differences
in the philosophic position taken to
protect and retain quallflylng land in
agricultural and forestal use. _

With the 500-acre-minimum dis-
trict, the state provides, qmon?
others, restraints on public invest-

U.S. DEPARTMENT OF AGRICULTURE

Virginia Polytechnic Institute
and State .University o

Blacksburg, Virginia 24061
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ment by all levels of government,
Tins reduces the pressure on the land
and the government makes a commit-
ment to protect and retain the land in
agricultural and forestal uses. Thisis
neither an irrevocable nor a “foreve;-'
commitment, as the life of each
district is subject to periodic review.
. A *" LI T

eatuoiianmg sucn a district with it3
institutional restraints, government
makes a long-term commitment to
protect and retain the land in the
qualifying uses. _

For the local agricultural and
forestal district, there is no commit-
ment to protect the land by restrain-
m_ci public investment, a "point Ms.
Kilby makes in this sentence: "State
and Tlocal government laws, policies,
and right-of-way acquisition policies
were not proposed to be restricted in
local agricultural and forestal districts
as theY are in districts established
under the 1977 law." Thus, the effect
of local agricultural and forestal
districts (as with the contract) is to
extend land-use taxation to qualify-
ing, eligible land until such time as
the County (or, as in Fairfax County,
the landowner) may deem it appro-
priate that the land Iyln? within a
district be devoted to developed uses.

Views and comments of the readers
are welcomed and should be addressed
to Land: Issues and Problems, Room
323. Hutcheson Hall, Virginia Tech,
Blacksburg, VA 24061-0085.
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IN THE SENATE BY KERTTULA
SENATE BILL NO. 409
" IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS. (&) The legislature finds that

(1) agriculture makes an important contribution to the economy
of the state;

(2) agricultural land constitutes a wunique and 1irreplaceable
resource of statewide significance;

(3) the continuation of farming preserves the landscape and the
environmental resources of the state;

(4) agricultural land contributes to tourism;

(5) agricultural land furthers the economic self-sufficiency of
the people of the state; and

(6) the encouragement, development, improvement, and preserva-
tion of agriculture will result in a general benefit to the health and
welfare of the people c the state.

(b) -The legislature further finds that conflicts between agricultural
operations and the urban and suburban land uses threaten to force the
abandonment of agricultural operations and the conversion of agricultural
land to e gricultural uses and the permanent loss of the agricultural
land to ..re economy and to the human and environments of the state.

* Sec. 2. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

(@) An agricultural operation and an Soperation appurtenant to an

agricultural operation is not and does not become a private nuisance

-1- SB 409



by a changed condition that exists on neighboring land if the agricul —
tural operation has been in operation for more than one year and if
the agricultural operation was not a nuisance at the time the agricul —
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section prevail over a munici—

pal ordinance or regulation to the contrary.

SB 409 -2-
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FEBRUARY 3. 1°66

DEAR SENATOR KERTTULA.
ENCLOSED IS THE PACKET FOR THE RIGHT-TO-FARM 31LL THAT WE

DISCUSSED ON THE PHONE; THE ALASKA STATE SOIL AND WATER
CONSERVATION BOARD IS THE PRIME AUTHOR OF THE BILL IN THE
DRAFT FORM. | HAVE BEEN DOING RESEARCH ON THE BILL FOR THE
PAST FOUR YEARS AND HAVE COLLECTED THE OTHER INFORMATION IN
THE PACKET. | AM IN THE PROCESS OF GETTING LETTERS OF
SUPPORT FOR THE BILL FROM DIFFERETNT ORGANIZATIONS AND
AGENCIES. THESE | WILL FORWARD JUST AS SOON AS | CAN GET
THEM READY. | AM SENDING A COPY OF THIS PACKET TO THE
GOVERNOR AND ESTHER WUNNICKE ASKING FOR THEIR SUPPORT FOR
THE BILL.

IF | CAM 3E OF AMY FURTHER ASSISTANCE IN GETTING THIS
BILL PASSED 3Y ALL MEANS CONTACT ME. YOU CAM CALL ME DURING
THE DAY AT WORK AT 474-7617 EXT 33; 8 AM TO 4:30 PM OR LATER
IN THE EVENING AT HOME: 488-6292: A PARTY LINE. I[F | HAPPEN
TO NOT BE IN LEAVE A MESSAGE AND | WILL GET BACK TO YOU. MY
MAILING ADDRESS IS 4200 CHENA HOT SPRINGS ROAD. FAIRBANKS.
ALASKA 99712.

THANKS FOR YOUR TIME AMD CONSIDERATION.

WITH HOPES FOR A BETTER AGRICULTURAL FUTURE FOR ALASKA.



IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A 31LL

FOR AM ACT ENTITLED: "ALASKA RIGHT TO FARM ACT."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 09.45 is amended by adding a new section to
reaa:

Sec 09.45.230 <a> The Legislature finds that
agriculture is animportant contributor to the economy of
the state: that agricultural lands constitute wunique and
Irreplaceable resources of statewide importance: that the
continuation of agricultural operations preserves the
landscape and environmental resources of the state,
contributes to the 1increase of tourism, and furthers the

economic self-sufficiency of the people of the state: and
that the encouragement. development, improvement, and

preservation of agriculture will resuit 1in a general benefit

to the health and welfare of the people of the state. The
Legislature further finds that conflicts between
agricultural operations and urban/suburban land uses

threaten to force the abandonment of agricultural operations
anc the conversion of agricultural 1lands to non-agrlcultural
uses, whereby these agricultural Jlands are permanently lost
to the economy ano the human and physical environments of

the state.

<fc) Ho agricultural operation or an appurtenance to

it shail ce or become a nuisance, private or public, ov any

C 0=r.gea conditions in or aoout the surrounding
non-aor;cu;turai activities after the agricultural operation
ceen m operation for more chan ~ne ve-r ,u
acncuicury o o A s ve*r* wnen the
N e*a”ion was not a nu;s=rro [ .
ICr™.,u, 1u’,0,nce ne time the

- operation oegan: provided chat t-h

of this sec_jon shR? d* ChaC tne Provisions
>Ion “sn~Il notapp lv whenevor -

nene; "r =nuisance results



from improper or negl-igent operation of any agricultural

ooeration or appurtenance to it

cc) This section snail prevail over any contrary

provision of any ordinance or vregulation of any political
suedivision of the state.

<d) "Agrlculturai operation” as used 1in this section

means:

ci; any land and/or buildings or structures on or

m which agriculture and farming activities are carried on

and shai! include the residence or residences of owners,

occupants. or employees located on the land: and

<2> any agricultural and farming activities such
as the cultivation, conserving, and tillage of the soil,
dairying, greenhouse operations, the production,
cultivation, crowing, and harvesting of any agricultural,
floricultural. or horticultural commodities, the raising of
livestock, bees, fur-bearing animals, or poultry, or any

practices on the farmas an incident to or in conjunction

witn the activities including. but not necessarily
restricted to, the following: preparation for market,
delivery to storage or to market or to carriers for

transportation to market, of any products or materials fronm
the farm: the transportation to the farm of supplies and
materials: the transportation of farm workers: forestry or
lurnoering operations: and the marketing or selling at
wholesale or retail or in any manner any products from the

farm.



Enrol 1led, An Act,
To amend Section 6-5-127 of the Code of Alabama 1975, relating

to circumstances under which manufacturing and industrial plants or establish-
ments are not deemed nuisances after operating for one year, so as to include
agricultural plants and farming facilities when such businesses come within the
same circumstances.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Section 6-5-127 of the Code of Alabama 1975, is hereby
amended to read as follows:

") 6-5-127. (@) No agricultural, manufacturing or other industrial
plant, or establishment, or any farming operation facility, any of Its appurtenances
or the operation thereof shall be or become a nuisance, private or public, by
any changed conditions in and about the locality thereof after the same has been
in operation for more than one year when such plant, facility or establishment,
its appurtenances or the operation thereof was not a nuisance at the time the
operation thereof began; provided, that the provi?ions of this subsection shall
not apply whenever a nuisance results from the negligent or improper operation
of any such plant, establishment, or any farming operation facility, or any of
its appurtenances.

"(b) The provisions of subsection (&) of this section shall not affect
or defeat the right of any person, firm or corporation to recover damages for any
injuries or damage sustained by them®"on account of any pollution of, or change iIn
the condition of, the waters of any stream or on account of any overflow of the
lands of any person, Tfirm or corporation.

"(c) Any and all ordinances now or hereafter adopted by any municipal
corporation in which such plant is located, operating to make the operation of any
such plant, establishment, or any fanning operation facility or its appurtenances
a nuisance or providing for an abatement thereof as a nuisance iIn the circumstances
set forth in this section are, and shall be, nun and void; provided, however, that
the provisions of this subsection shall not apply whenever a nuisance results
from the negligent or improper operation of any such plant, establishment, or

any farming operation facility or any of its appurtenances.



9.

"(d This section shall not be construed to invalidate any
hut, iInsofar as contracts are concerned, is only
applicable to contracts and agreements to be made in the future.™
Section 2. This Act shall become effective immediately upon its

passage and approval by the Governor, or upon its otherwise becoming a law.

¥ a
Fresident and Presiding Offifcer of the Senate

/[ TTkO-7

Spea!-:er~/f the House cf F.epTcrcrrr’\ci-\-/es
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CHAPTER 168
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RELATING TO AGRICULTURE AND DAIRYING; PROVIDING FOR CERTAIN PROTECTION FROM
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NUISANCE LAWSUITS AGAINST CERTAIN AGRICULTURAL OPERATIONS; PRESCRIBING
DEFINITIONS; PROVIDING FOR CERTAIN PRESUMPTIONS, AND AMENDING TITLE 3,
ARIZONA REVISED STATUTES, BY ADDING CHAPTER 9.

Be it enacted by the Legislature of the State of Arizona:

Section 1. Legislative intent

The legislature declares that agricultural operations conducted on
farmland iIn urbanizing areas are often subject to nuisance lawsuits and
that the litigation encourages and even forces the premature removal of the
land from agricultural uses. In this act, 1t is the iIntent of the
legislature to ensure that agricultural operations, conducted on farmland
be adequately protected from nuisance litigation.

Sec. 2. Title 3, Arizona Revised Statutes, is amended by adding
chapter 9, to read:_

- " = CHAPTER 9
NUISANCE LIABILITY OF AGRICULTURAL OPERATIONS
“ VARTICLE 1. GENERAL PROVISIONS

3-1051. Definitions

- IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES:

1. "AGRICULTURAL® OPERATIONS™ MEANS ALL ACTIVITIES BY THE OWNER,
LESSEE, AGENT, [INDEPENDENT CONTRACTOR AND SUPPLIER CONDUCTED ON ANY
FACILITY FOR THE PRODUCTION OF CROPS, LIVESTOCK, POULTRY, LIVESTOCK
PRODUCTS OR POULTRY PRODUCTS.

2. "FARMLAND"™ MEANS LAND DEVOTED "PRIMARILY TO THE PRODUCTION FOR
COMMERCIAL PURPOSES OF LIVESTOCK OR AGRICULTURAL COMMODITIES.

ARTICLE 2. “LIMITATION ON NUISANCE SUITS
AGAINST AGRICULTURAL OPERATIONS

3-1061. Agricultural operations; nuisance liability

A.  AGRICULTURAL OPERATIONS CONDUCTED ON FARMLAND THAT ARE
CONSISTENT WITH GOOD AGRICULTURAL PRACTICES AND ESTABLISHED PRIOR TO
SURROUNDING NONAGRI CULTURAL USES ARE PRESUMED TO BE REASONABLE AND OJ NOT
CONSTITUTE A NUISANCE UNLESS THE AGRICULTURAL OPERATION HAS A SUBSTANTIAL
ADVERSE EFFECT ON THE PUBLIC HEALTH AND SAFETY.



B. AGRICULTURAL OPERATIONS UNDERTAKEN IN CONFORMITY WITH FEDERA!
LOCAL LAWS Al<® REGULATIONS ARE PRESUMED TO BE GOODA™1 pm?tmp”?
~-.Ss1 . 4 o 1(_. .gnilu Mrcil

by the Governor -.April 17, 1981

Office of the Secretary of State - April 17, 1981
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“"an act to clarify the law RELATIVE TO AGRICULTURAL plants
AND FACILITIES AND TO LIMIT. THE AUTHORITY OF CITIES AND
COUNTIES TO DECLARE SUCH PLANTS AND FACILITIES NUISANCES;

* TO PROMOTE THE ECONOMIC. DEVELOPMENT OF THE STATE; TO
PROTECT"THE PUBLIC HEALTH AND PRESERVE INDIVIDUAL RIGHTS;
AND FOR OTHER PURPOSES.~>”

SECTION 1. Legislative determination and declaration of

SECTION 2. For purposes.of this Act the phrase, "agricul

facility” or "facility”, shall include, but is not limited to,

policy.

tural

any 7j

facility, structure or establishment used for the feeding, growing,

SECTION 3. An agricultural facility or its appurtenances

operation thereof shall not be or become a nuisance, private or pubiic,

or tre

more,

It

X
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21
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26

when such facility, its appurtenances or the operation thereof uas not a

nuisance at the time the operation thereof began.

of Act! Wic\2 noc nffscti
the right of any person, firm or corporation to recover damages for any
injuries or damages sustained by them on account of any pollution of, or
change in the condition of, the waters of any stream or on account of any

overflow of the lands of any person, firm or corporation.

SECTION 5- Any and all ordinances now or hereafter adopted by any
municipality or county in which such agricultural facility is located,
making or having the effect of making the operation of any such agricultural
facility or its appurtenances a nuisance or providing for an abatement

thereof as a nuisance in the circumstances set forth in this Act are

.void and shall have no force or effect.

SECTION 6. This Act shall not be construed*to invalidate any
contracts heretofore made, but, insofar as contracts are concerned shall
be applicable oniy with respect to contracts and agreements made sub-

sequent to the effective date hereof.

SECTION 7. This Act shall not apply to an agricultural facilitywhich
Materially changes 1ts character of operation or Materially increasesthe

size of 1ts physical plant.

SECTION a." All laws and parts of laws in conflict with this Act are

hereby repealed.

-r\J

SECTION 9. If any provision of this Act or the application thereof V U
to any person or circumstance 1is held invalid, such invalidity shall not
affect other provisions or applications of the Act which can be given erfect
without the invalid provision or application, and to this end the provisions 7

of this Act arc declared to be severable. ]

that under certain circumstances an agricultural facility or the opera:.



thereof nay be declared a nuisance as a result oE change in conditions
in the area around the facility occurring after the facility has been 1in
operation for a long period of time; that to permit any such facility

which was not a nuisance when established to be declared a nuisance and

and after the facility has been in operation for a long period of tine
is not only unfair to the owners, operators and employees of such plant
but is highly detrimental to the economic growth .and development of the
State; that this Act is designed to correct this situation and at the
same Lime to protect the public health and preserve individual rights.
Therefore, an emergency is hereby declared to exist and this Act being
necessary for the immediate preservation of the oublic peace, health ana

safety shall be in full force and effect from and after its passage and

approval.

/s/ Lloyd Georgs, et al



Substitute Bouse Bill No. 5092
PUBLIC ACT NO. 81-23*%*

v IS G THE BIGHT TO FASH.

Be it enacted by the Senate and House of
Representatives in General Assembly convened:

(NEW) (@ Notwithstanding any general statute
or municipal ordinance or regulation pertaining to
nuisances to the contrary, no agricultural or
farning operation, place, establishment . or
facility, or any of 1its appurtenances, or the
operation thereof, shall.be deemed to constitute a
nuisance, either public or private, due to alleged
objectionable (1) odor from Jlivestock, manure,
fertilizer or feed, (2 noise from livestock or
farm equipment used in normal, generally
acceptable farming procedures, (3 dust created
during plowing or cultivation operations, (h) use
of chemicals, provided such chemicals and the
method of their application conform to practices
approved by the commissioner of environmental
protectipn or, where applicable, the commissioner
of health services, or (5) water pollution from
livestock or crop production activities, except
the pollution of public or private drinking water
supplies, provided such activities conform®™ to
acceptable management practices for pollution
control approved by the commissioner of
environmental protection; provided siich
agricultural of < farming operation, placje,
establishment or facility has been in operation
for one year or more and has not been
substantially changed, and such operation follows
generally accepted .agricultural practices.
Inspection and approval of the agricultural or
farming operation, place, establishment or
facility by the commissioner of agriculture or his
designee shall be prima facie evidence that such
operation follows qer.erally accepted agricultural
practices!

() The provisions of this sec-tion shall not
apply whenever a nuisance results from negligence
or wilful or reckless misconduct, in the operation



SPONSOR: Sen. Adams
DELAWARE STATE SENATE

130TH GENERAL ASSEMBLY

SENATE BILL NO; AST1 APR 1- 1388

AN ACT TO AMEND TITLE 3, DELAWARE CODE RELATING TO AGRICULTURE AND
FORESTAL OPERATIONS NOT BEING CONQUERED NUISANCES.

BE ITENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend Title 3, Delaware Code, by establishing a new Chapter to be
designated as Chapter 14 to read as follons:
" "CHAPTER 14. AGRICULTURE AND FORESTAL NUISANCES
81401. Agricultural and Forestal Operations not Nuisances
<" No agricultural or forestal operation within this State which has been in
operation for a period of more than one (I) year shall be considered a nuisance,
either public or private, as the result of a changed condition in or about the
locality where such agricultural or forestal operation is located. The provisions of
this Section shall not apply when the nuisance is determined to exist os the result
of the negligent or improper operation of any agricultural or forestal operation or
when such operation is being operated in violation of State or Federal low or any

local or county ordinance."

SYNOPSIS

Wherein a changed condition has occurred where a agricultural or forestal
operation is located no nuisance suit can be brought if the agricultural or forestal
operation fas been located in the area for n period of more than one year. The
provision does not prohibit nuisance suits being brought against such operations where
there is negligence or improper operation of such fecilities nor does it prohibit
nuisance suits being brought against such operations when such operation s violating
state, federal or local laws.

Author - Senator Adams

LO-McDTC:MJL
1950A



CIIM*TEH 79-61
Bill Ho. )d4e

An act relating to agricultural or farming operations, places
cstablishnents, and facilities; providing that such
operations, places, establishments, or facilities shall not
he deemed to be a nuisance as a result of changed conditions

in or around the locality of such operation, place,
octaV, ichnent, or TFac !lle:e]/ under certain ~ond Jt Son e r
.......................... "3 Jul» t

Be It Enacted by the Legislature of the State of Florida:

Section 1. Ho commercial agricultural or farming operation, place,
establishment, or facility, or any of its appurtenances, or the operation
thereof, shall be or shall become a nui-ance, as a result of changed
conditions 1in or around the locality of such agricultural or farning
operation, place, establishment, or facility, if such agricultural or
farming operation, place, establishment, or facility has been "in
operation for 1 year or more and if it was not a nuisance at the time -it
began operation. This section, however, shall not apply whenever a
nuisance injurious to health, as defined in F. S. 386, results from the
operation of any such agricultural or farming operation, place,
establishment, or facility, or any of its appurtenances.

Section 2. This act shall take effect upon becoming a law.
Approved by the Governor Hay 16, 1979.

Filed in Office Secretary of State Hay 17, 1979.

This public document was promulgated at a base cost of $13.50 per
page for 1,500 copies or $.0090 per single page for the purpose
of informing the public of Acts passed Dy the Legislature.
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SENATE BILL 348

Bv: Senators McGill of the 24th, Foster of the 50th,
W alker of the 19th and others

A BILL TO BE ENTITLED

AN ACT

To amend Code Chapter 72-1, relating to nuisances,
as amended, so as to provide that agricultural or farming
operations, places, establishments, or facilities shall not
be deemed to be a nuisance as- a result of changed conditions
in or around the locality of such operation, place,
establishment, or facility under certain conditions; to

repeal conflicting laws; and for other purposes.



XL *MACXbU BY THE GENEP-AT, \CIAYIprrr o7 20T 77,

eSection 1. Code Chapter 721, relating to
amended by adding betv®~®n

nuisances, as amended, is hereby

72—102 a new Code

>2—ui and_ Code Section

Section 72—101.1 to read as follows:

farming operations. No

"72—101.1. Agricultural or

agricultural or fanning operation, place, establishment,
of its appurtenances, or the

or facility,, or any

operation thereof, shall be or shall become a nuisance,

either public or private, as a result of changed
conditions in or around the locality of such

place, establishment,

agricultural or farming operation,

or facility if such agricultural or farming operation,
facility has been in operation

place, establishment, or

for one year or more and if it was not anuisance at the

time it began operation. This section, however, shall

not apply whenever a nuisance results from the negligent

such agricultural or

or improper operation of any

farming operation, place, establishment, or facility, or

many of its appurtenances.”

5. B. 343
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First Regular Session
Forty-sixth Legislature

I THE HOUSE OF REPRESENTATIVES
HOUSE BILL 110~ 167

BY AGRICULTURAL AITAIRS COMMITTEE

AN ACT
RELATING TO THE RIGHT TO FARM; AMENDING TITLE 22, IDAHO CODE, BY THE ADDI-
TJ.ON OF A NEW CHAPTER 45, TITLE 22, I1DAHO CODE, TO PROVIDE FOR LECIS-
LATIVE FINDINGS AND INTENT; TO PROVIDE FOR DEFINITIONS; TO PROVIDE THAT
AN AGRICULTURAL OPERATION IS NOT A NUISANCE AND TO PROVIDE FOR AN
EXCEPTION; TO PROVIDE FOR [INVALIDITY OF LOCAL ORDINANCES AND SUBSTAN-
TIATING PRIOR ACTIONS; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Title 22, ldaho Code, be, and the same is hereby
amended by the addition thereto of a NEW CHAPTER, to be known and desig-
natea as Chapter 45, Title 22, ldaho Code, and to read as follows:

CHAPTER 45
. RIGHT TO FARM

22-4501. LEGISLATIVE FINDINGS AND INTENT. The legislature finds that
agricultural activities conducted on farmland in urbanizing areas.are often
subjected to nuisance lawsuits, and that such suits encourage and even
force the premature removal of the lands from agricultural wuses, and" in
some cases prohibit investments in agricultural improvements. It is the
intent of the legislature to reduce the loss to the state of 1its agricul-
tural resources by limiting the circumstances under which ag icultural
operations may be deemed to be a nui. ..nee. The legislature also finds that
the right to farm is a natural right and is recognized as a permitted wuse
throughout the state of ldaho.

22-4502. DEFINITIONS. As used in this chapter:

(1) “"Agricultural operation” includes, without limitation, any facil-
ity for the growing, raising or production of agricultural, horticultural
and viticultural crops and vegetable products of the soil, poultry and
poultry products, livestock, field grains, seeds, hay, apiary and dairy
products, and the processing for commercial purposes of livestock or agri-
cultural commodities.

(2) "Improper or negligent operation”™ means that the agricultural
operation is not undertaken in conformity with federal, state and local
laws and regulations, and adversely affects the public health and safety.

22-4503. AGRICULTURAL OPERATION NOT A NUISANCE - EXCEPTION. No agri-
cultural operation or an appurtenance to it shall be or become a nuisance,
private or public, by any changed conditions in or about the surrounding
nonagricultural activities after the same has been in operation for more
than one (1) year, when the operation was not a nuisance at the time the
operation began; provided, that the provisions of this section shall not
apply whenever a nuisance results from the improper or negligent operation
of any agricultural operation or an appurtenance to it.



O© 0o ~NO 0T >WDN —

e
N PO

13
14
15

22-4504. LOCAL ORDINANCES - PRIOR ACTIONS. Any and all ordinances of
any unit of local government now in effect or hereafter adopted that woul4
make the operation of any agricultural operation or an appurtenance to it ?
nuitai.Ci k uj.rwuyjiti L«iQC*la> «ic» - —im uxira cuoper are and aa.
null and void; provided, however, that the provisions of this section shall.
not apply whenever a nuisance results from the improper or negligent oper-
ation of any agricultural operation or an appurtenance to Iit. Provided
further, that the provisions of this section shall not apply whenever a
nuisance results from an agricultural operation located within the corpo-
rate limits of any city on the effective date of this chapter, nor shall
the provisions of this chapter affect actions commenced prior to the effec-
tive date of this chapter.

SECTION 2. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall he in full force and effect on and after
its passage and approval.



. "HOUSE BILL 0385
. 82nd 6 ENERAL ASSEMBLY V.

State of Illinois

1981 and 1982

Introduced February 26, 1981, By Representatives Schraeder - Rigney

SYNOPSIS. -

m (New Act)

New Act declaring that farms which have been 1in
operation for more than one year shall.not be or become a
nuisance because of changes 1in the surrounding area, 1if the
farm was not a nuisance when it began operation. Effective”
immediately.

. LRB8202546SCjw

A BILL FOR
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\ AN ACT to protect farming operations from.nuisance suits
“2 under certain circumstances.

3 Be it enacted by the People of the State of Illinois,
4 represented in the General Assembly:

* *o o

5 Section 1. It is the declared policy of the state to
6 conserve and protect and encourage the development and
7 improvement of its agrlcqlturaL land for the production of
.8— food ;nd other aéricultural products. When *jsohag:icultural
9" land uses extend into agricultural areas, "farms %ften bicomi
10 the subject of nuisance suits.- As a result,” farms are
11 sometimes forced to cease operations. Many others are
12 discouraged from making investments 1in farm improvements. It
13 is the purpose of this Act to reduce the loss-to the State of
14 “its agricultural resources by limiting the <circumstances
15 under, which farming operations may be deemed to be a
16 nuisance.

17 Section 2. The terra "farm™ as used in this Act means any
18- parcel of land used for the growing and harvesting of ~crops;
19 for the feeding, breeding and management of livestock; for
20 dairying or for any other agricultural or horticultural use
21 or combination thereof. - .
22 Section 3. No farm or any of 1its appurtenances shall be
23 or become a private or public"nuisance because of any changed
24 conditions in the surround-.ng area occurring after the farm
25 has been in operation for more than one year, when such farm
26 was not a nuisance at the time it began operation, provided,
27 that the provisions of this Section shall not apply.whenever
28 a nuisance results from the negligent or improper operation
29 of any farm or 1its appurtenances. n

30 Section 4. The provisions of Section 3 of this Act shall
31 .not affect or defeat the right of any person, firm, or
32 corporation to recover damages for any injuries or damages
33 sustained by them on account of any pollution of, or change
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in condition of, the waters of any stream or on the account

of any overflow ©of lands of any such person, firm, or

corporation.
Section 5. Pursuant to paragraph (i) of Section 6 of
Article Vil of the Illinois Constitution, the General
Assembly declares that any ordinances of any home rule unit
now in effect or hereafter adopted that would make thel

operation of any farm or its appurtenances a nuisance or

provide for abatement thereof as a nuisance in the -

circumstance set forth in Sebtion 3 of this Act are and
shall be null and void; provided, that the provisions of this
Section _shall net apply whenever a nuisance results from a
farm located within the corporate limits of any city at the
time of the effective date of this Act. .

“Section 6." This Act does not-affect actions commenced

prior to the effective date of this Act. .

Section 7. This Act 1is effective upon its becoming a...

law.
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First Regular Session ]02nd Genera] Assembly

PRINTING CODE—The parts in this style type are
additions to the text of the existing section of the
law. The parts in thk style type arc deletions from
the text of the existing section of the law. The absence
of either of the above type styles in an amendatory
SECTION indicates that an entirely new section or
.chapter is to be added to the existing law.

SENATE ENROLLED ACT No. 277

AN ACT toamend 1C 34-1-52 concerning nuisances.

it"snacted by the General Assembly of the State of

“rndianar”y

SECTION 1. IC 34-1-52 is amended by adding a NEW
section 4 to read as follows: Sec. 4. (a) The general assembly
declares thatitis the policy of the state to conserve, protect, and
encourage the development and improvement of its
agricultural land for the production of food and other
agricultural products. The general assembly finds that when

e nonagricultural land uses extend into agricultural areas,
agricultural operations often become the subject of nuisance
suits. As aresult, agricultural operations are sometimes forced
to cease operations, and many persons may be discouraged
from making investments in farm improvements. It is the
purpose of this section to reduce the loss to the state of its
agricultural resources by limiting the circumstances under
which agricultural operations may be deemed to be anuisance.

(b) As used in this section, “agricultural operation”
includes any facility for the production of crops, livestock,
poultry, livestock products, poultry products, or horticultural
products or for the growing of timber.

(c) As used in this section, “industrial operation” includes
any facility for the manufacture of a product from other
products, for the transformation of a material from one (1) form
to another, or for the storage or disposition of a product or
ma*eriah

(d) As used in this section, “locality” means the specific
area of land upon which the operation is conducted.

(e) No agricultural or industrial operation or any of its
appurtenances shall be or become a nuisance, private or public,



by any changed conditions on the locality thereof after the
agricultural or industrial operation, as the case ma} *be, has
been in operation continuously on the locality for mere than
one (1) year, provided:

() thereisnotsignificantchangein ihehours ofoperation;

(2) there isno significant change in the tipe of operation;

and

(3) the operation would not have been a nuisance at the

time the agricultural or industrial operation, as thecasemay

be, began on that locality.

® This section does not apply whenever a nuisance results
from the negligent operation of an agricultural or industrial
operation or its appurtenances.



e« 6 ENERAL ASSEMBLY
COMMONWEALTH OF KENTUCKY

REGULAR SESSION 1980

o * House Bill No. 909

e March 19, 1980

The following hill was reported to the Senate from the House and orderied

"* L J * L J

to be printed.
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AN ACT relating to protecting agricultural operations

from nuisance suits under certain circumstances.

Be it enacted by the General Assembly of the Commonwealth

of Kentucky:

1 SECTION- 1. A NEW SECTION OF KRS CHAPTER .413 IS
2 CREATED TO READ AS FOLLOWS:
3 (&9 It is the declared policy of the Commonwealth
'4 to conserve and protect and encourage the development and
5 improvement, of its agricultural land for the production
6 of food and < other agricultural products?) When
7 nonagqricuitural land uses extend into agricultural areas,
.8 agricultu‘ral operations often become the subject of nui-
9 sance suits. As a result, agricultural operations are
10 sometimes forced to cease operations. Many others are ¢
11 discouraged from making investments in farm improvements.™*
12 (™Mt is the purpose of this section to reduce the loss: to
A 4 (
13 the state of its agricultural-resources by limiting the
14 circumstances under which agricultural operations may be
15 deemed to be a nuisance.
1F N (2) No agricultural operation or any of its appur-
17 tenances shall be or become a nuisance, private or
18 public, by any changed conditions in or about the local- |
19 itv thereof after the same has been in operation for more
NSk T A A
20 than one year, when such operation was not/ja nuisance /at
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the -time the operation beganjj provided, that the provi-

sions of this subsection shall not apply whenever a nui-

sance r.esults from the -negligent ooeration of any such

aqricultural operation or its appurtenances-

(3) For the purposes of this section "aqgricultural
operation” includes, without lim itation, anv facility for
the production of <crops, livestock, poultry, livestock
products,or poultry products including horticultural and

qrowing of timber.

(4) The < provisions of subsection (1; of this
section shall not affect the right of any person, firm ,
or <corporation to recover, damages 'for any iniuries or
damages sustained by them on account of pollution of . the
waters of any stream of any such person, firm, or corpo-
ration.

(5) (Any and all ordinances of anv wunit of local
government' now in effect or hereafter adopted that would
make the ODeration of .any such aqricultural operation or
its apDurtenances a nuisance or providing for abatement
thereof as a nuisance in the circumstance -s-et- eforth— in"
tfei-s-~-section -j_are— artd-shall he null and vond;/provided.
however, that the provisions of this subsection shall not
apoly whenever a nuisance results from the nealigent
operation of anv such aqricv'tural ooefation or any of

its apourtenances.

Section 2. This Act does nor affect actions cora-



menced prior to the effective' date hereof.
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STATE OF M AINE

IN THE YEAR OF OUR LORD NINETEEN HUNDRED AND EIGHTY-ONE

H. P. 1175 — L. D. 1399

AN ACT to Protect Farmers' Right to Farm.

Be it enacted by the People of the State of Maine, as follows:
17 MRSA § 2805 is enacted to read:
§ "2805. Farms or farm operations not a nuisance

1. Definition. As used in this section, unless the context otherwise indicates,
the following terms have the following meanings.

A. “Farm” means the land, buildings and machinery used in the commercial
production of farm products.

B. "Farm operation” means a condition or activity which occurs on a farm in
connection with the commercial production of farm products and includes, but
is not limited to, noise, odors, dust, fumes, operation of machinery and
irrigation pumps, ground and aerial seeding, ground spraying, disposal of
manure, the application of chemical fertilizers, soil amendments, conditioners
and pesticides and the employment and use of labor.

C. “Farm product” means those plants and animals useful to man and
includes, but is not limited to forages and sod crops, grains and food crops,
dairy products, poultry and poultry products, bees, livestock and livestock
products and fruits, berries, vegetables, flowers, seeds, grasses and other
similar products.

2. Generally accepted agricultural practices. “A farm or farm operation shall
not be considered a public or private nuirance if the farm or farm operation
alleged to be a nuisance conforms to generally accepted agricultural practices, as
determined by the Commissioner of Agriculture, Food and Rural Resources in
accordance with the Maine Administrative Procedure Act, Title 5, chapter 375.

3. Change-in land use; A farm or farm operation shall not be considered a
public or private nuisance if the farm or farm operation existed before a change in
the land use or occupancy of land within one mile of the boundaries of the farm
and, before the change in land use or occupancy of land, the farm or farm
operation would not have been a nuisance.

4. Application. This section shall not affect the application of state and
federal statutes.



HOUSE OF DELEGATE™
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Ey: Delegates L. Fei , Pilchard, Long, and Sauerbrey
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Assigned to: Envir .= jtal Matters

Committee Report: Favorable
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J
CHAPTER

AN ACT concerning
right to Perform Agricultural Operations

FOR the purpose of providing that agricultural operations

that have been in operation for 1 year or more nay not

be or become a public or private nuisance; defining a

term; providing exceptions; providing for the

prospective effect of this Act; and providing that

T certain obligations or contracts are not impaired by
i this Act. .

V.n*. BY adding to

H
« e Article - Courts and Judicial Proceedings
% . <= Section 5-308
J Goel mm i Annotated Code of Maryland
* 5 * (1980 Replacement Volume and 1980 Supplement)
< * Preamble.

m -t The General Assembly finds thatthe protection and
» encouragement of agricultural operations vhich produce food
m—+ mnd other agricultural products is necessary” for  the
maintenance of the public health and welfare and- the
1 < continued viability of the economy of this State and as
**matter of the highest public priority.

Since this State is becoming increasingly urban, farm
eareas and populations continue to decrease. Often when
t "nonagricultural land uses from urban or suburban development

= intrude into existing agricultural areas, agricultural

operations are threatened by nuisance suits.
It is the purpose of this Act to reducethe loss tothe
State of its agricultural resources by limiting the

*EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTINC LAW.
[Brackets) indicate matter deleted from existing law.
Underlining indicates amendments to bill.

Bferdke— eut indicates matter stricken by amendment.
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2 HOUSE 3ILL No. 536
circumstances under which, agricultural operations nay be
deemed to be a nuisance; now, therefore.

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That section(s) of the Annotated Code of Maryland
be repealed, amended, or enacted xo read as follows:.

Article - Courts and Judicial Proceedings
5-30B.

A) IN THIS S5CTIOQPERATION™ eMEANS A FARM
OPERATION FOR THE:

(1) CULTIVATION OF LAND; .
(2) PRODUCTION OF AGRICULTURAL CROPS;
(3) RAISING OF POULTRY;

(4) PRODUCTION OF EGGS; ~

(5):. PRODUCTION OF MILE;

(6) PRODUCTION OF FRUIT OR OTHER HORTICULTURAL
CROPS; AND

(7) PRODUCTION OF LIVESTOCK.
(B) THIS SECTION DOES NOT APPLY TO:

(1) AN AGRICULTURAL OPERATIOH TEAT DOES NOT
CONFORM TO FEDERAL, STATS, OR LOCAL HEALTH OR ZONING
REQUIREMENTS;

(2) A FEDERAL, STATE, OR LOCAL AGENCY WHEN
ENFORCING  AIR, WATER QUALITY, OR OTHER ENVIRONMENTAL
STANDARDS UNDER FEDERAL, STATE, OR LOCAL LAW; OR

(3) AN AGRICULTURAL OPERATION THAT 1S CONDUCTED
IN A NEGLIGENT MANNER.

© IF AN AGRICULTURAL OPERATION, INCLUDING ANY CHANGE

IN THE OPERATION, HAS BEEN UNDER WAY FOR A PERIOD 0? 1 YEAR
OR MORE AND IF THE OPERATION OR THE CHANGE DID NOT
CONSTITUTE A NUISANCE FROM THE DATE TEE OPERATION BEGAN OR
THE DATE TEE CHANGE IN TEE OPERATION BEGAN, IT MAY NOT BE OR
BECOME A PUBLIC OS PRIVATE NUISANCE.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act
shall be construed only prospectively and nay not be applied
or interpreted to have any effect on or application to any
event or happening, including contracts and nuisance
actions, occurring before the effective date of this Act.
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SECTION 3. AND BE IT FURTHER ENACTED, That a presently
existin% _obligation or contract nay not be inpaired in any
vay by this Act.

m- e =<
SECTION 4. AND BE IT FURTHER ENACTED,” That this Act
shall take effect.July 1, 81

v\ - -
. <v,— J rf, . S0rERATL".-N"” NffiN.s -« 7TF™\ <k
1 F . e o -
., . CRCECRUED S )
*&%  c\.zi\;: J ot v Y
* -1
«*e
1 m>
TT » Vit »eeom
o Vo) S W e o BV 1M
* g f jEOBm T - a wi>i"
.Xri.p“ eCW
CV} *ﬂc‘;._**
.'Df y/r: r-*
G- e m
” \ - - TH#.
o Verxp
T, r
VE— ey
1 ¥
Approved:
Governor.
Speaker of the House of Delegates.
7T-. ~President of the Senate.
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THE COMMONWEALTH OF MASSACHUSETTS

In lheYear One Thousand Nine Hundred and Seventy- ,,j«

AN ACT FURTHER REGULATING THE LAW RELATIVE TO NUISANCES L'ROIl
AGRICULTURAL AND HORTICULTURAL LANDS.

Be it enacted by the Senate and Rouse of Representatives in General Court
assechled, and bv the authority of the same, as follows:

The first paragraph of section 125A of chapter 111 of the General Laws, as
appearing in ‘chapter 469 of the acts of 3958, is hereby amended by inserting
after the the word "section", in line 7, the following words:- | provided,
however, that the odor from the normal maintenance cf livestock or the
spreading Dfmanure. upon agricultural and horticultural lands shall noL be
deexed to constitute a nuisance.

*

., Approved Kay 31/ *979.



gmj Annotated

Laws of Massachusetts

§ J2S

therefor to the owner, his authorized agent, or the occupant, and shall be
recoverable from such owner or occupant in an action of contract.

The provisions of the second paragraph of section three A of chapter
one hundred and thirty-nine, relative to liens for such debt and the
col’.'ction of the claims for such debt, shall apply to any debt referred to in
this - ection, except that the board of health shall act hereunder in place of
the mayor or board of selectmen. (1797, 16, §11; RS 21, § 11; 1849, 211,
§5; GS 26. § 10; PS 80, §23; RL 75, §69; 1970, 649, § 1)

Editorial Note—

The 1970 amendment rewrote the section to provide that the expenses of removal shah

constitute a debt due the city or towii, and that the provisions of the second

paragraph of

section three A of chapter one hundred and thirty-nine relative to liens are applicable to such

debt and its collection.
Cross references— .

As to abatement of farms aod farming operations as nuisances, see § 12SA, infra.

CASENOTES

Board may remove nuisance by any suit-
gg{e mode. Salem v Eastern R. Co. 98 Mass

Fmdmgs of board not conclusive unless
party had opportunity to be bcard.-In_an
cten by a mtg/ under this section, agalnst
the gart alleged to have caused a nuisance
ﬁo recover money expended hy the board of
ealth for removing 1t, 1t such party had no
opportunity to beheard before thie board,
none of the findings or adjudications of the
board preliminary "to tlie incurring of such
expenses are conclusive upon him, and all the
facts on which the recovery is sought are

§ 125A.

open to be controverted and must be estab-
lished by the proofs. Salem v Eastern R. Co.
98 Mass 431.

Order undcr scct:0n subject to review
é)rowsmns_ o{ { 12SA._Sce Board of Health
{ FJankIm V' Hass, "342 Mass 421, 173
»E2d 808,

Ay

. t
Cities of Cambridge and Somerville.—
For a case construing the St of 1872, ¢ 299,
relative to the cities 0f Cambridge and Son.-
erville, which provisions are based on this
and the preceding sections, seeCambridge v
Munroe, 126 Mass 496.

When Farm, or Operation Thereof, Adjudged Nuisance;

Action to Abate, etc., Subject to This Section; Right of Appeal, and

Proceedings Thereon.

li, in the opinion of the board of health, a farm or the operation thereof
constitutes a nuisance, any action taken by said board to abate or cause to
be abated said nuisance undcr sections one hundred and twenty-two, one
hundred and twenty-three and onc'hundrcd and twenty-five shall, notwith-
standing any provisions thereof to the contrary, be subject lo the provi-

sions of this section.

In the case of any such nuisance a written notice of an order to abate
the same within ten days after receipt of such notice shall first be given as
provided in section one hundred and twenty-four. If no petition for review
Is filed as herein provided, or upon final order of the court, said board may
then proceed as provided in said sections one hundred and twenty-two, one

150

b,

£

o * !
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§126 Public Health C. 113.

hundred and twenty-three and one hundred and twenty-five, or in the
order of the court. If the owner or operator of said farm within said ten
days shall file a petition for a review of such order in the district court for
the district in which the farm lies, the operation of said Order shall be
suspended, pending the order of the court. Upon the filing of such petition
the court shall give notice thereof to said board, shall hear all pertinent
evidence and determine the facts, and upor. the facts as so determined
review said order and affirm, annul, alter or modify tne same as justice
may require. The parties shall have the same rights of appeal on questions
of law as in other civil cases in the district courts. (1958, 469.)

Total Client-Service Library® References—
Abatement of nuisances by public authorities. 58 Am Jur 2d, Nuisances J§ 197 ct seq.

CASENOTES

Effect of section.—The instant section
provides for review in the District Court of
an order, under 85122, 123 or 125 of the
instant chapter, abatmﬁ a nuisance, and it
further provides that the operation of such
an order shall be suspended pending the
order of the court. Board of Health of
Eégnklln v Hass, 342 Mass 421, 173 NE2d

Section inapplicable to prohib_itork; or-
der under § 143.—The.instant section, by its
own terms, applies onIF to orders under
J§ 122, 123, or 125 of the instant chapter
and it does not apEIy to 5 143 thereof. Board
of Health of Franklin v Hass, 342 Mass 421,
173 NE2d 808.

GL c. Ill, §125A is relevant only to

orders to abate nuisances issued under the
sections expresslx{ mentioned in the stat-
ute. Department ot Public Health v Cumber-
Kli%%ngégle Co. 1972 Adv sheets 1031, 282

For the purposes of GL c. Ill, §12SA
there is no distinction between a plgngem;
and a farm, Tanque v Board of Health, 4
Mass App Dec 69.

GL c I, 8143 and GL c. |Il, 8§146-
150 have not been superseded by GL c.
[11, §125A, and these sections arc appli-
cable to a dairy farm operated as a nui-
sance, particularly when this is done after
notice of its offensiveness. DePartment of
Public Health v Cumberland Cattle Co. 1972
Adv sheets 1031, 282 NE2d 895.

§ 125. Location of Privy Vaults Regulated.

If the city council of a city, or a town having a population of more than
one thousand, accepts this section, or has accepted corresponding provi-
sions of earlier laws, no privy vault shall be constructed upon p-emises
connected with a common or private sewer or abutting on a public or
private street, court or passageway in which there is a common sewer
opposite thereto, without permission in writing having first been obtained
from the board of health. And if, in the opinion of said board, a privy
vault so siiuated is injurious to the public health, it shall declare the same a
nuisance and forbid its continuance, and the three preceding sections shall
apply thereto. (1890. 74; 1899, 184; RL 75, §70; 1910, 313

151.



STATE OF MICHIGAN
81ST LEGISLATURE
REGULAR SESSION OF 1981

Introduced by Reps. Dodak, Alley, O’Neill, Busch, Gnodtke, Stabenow, Strand, Cropsey, Welbom,
Harrington, Ciese, Lincoln, Binsfeld, Spaniola, Trim, Hillegonds, Muxlow, Kennedy, Dillingham,
Gingrass, Koivisto, Jacobetti, Fitzpatrick, Gilmer, Nick Smith, Hayes, DeGrow, Armbrusler, Randall,

McCo_IIouigh, Andrews, Geerlings, Dressel, Stacey, Padden, Ballanline, Vanek, Griffin, Varnum, Nash,
Van Singel and Hadden

ENROLLED HOUSE BILL No. 4054

AN ACT to provide for circumstances under which a farm shall not be found to be a public or private
nuisance.

The People of the State of Michigan enact.
Sec. I. This act shall be known and may be cited as the “Michigan right to farm act”.

Sec. 2. (1) Asused in this act, "farm” means the land, buildings, and machinery used in the commercial
production of farm products.

(2) As used in this act, “farm operatim” means a condition or activity which occurs on a farm in
connection with the commercial production of farm products, and includes, but is not limited to: marketed
produce at roadside stands or farm markets; noise; odors; dust; fumes; operation of machinery and
irrigation pumps; ground and aerial seeding and spraying; the application of chemical fertilizers, condi-
tioners, insecticides, pesticides, and herbicides; and the employment and use of labor.

(3) As used in this act, “farm product” means those plants and animals useful to man and includes but is
not limited to: forages and sod crops, grains and feed crops, dairy and dairy products, poultry and poultry
products; livestock, including breeding and grazing, fruits, vegetables, flowers, seeds, grasses, trees, fish,
?pbiaries,fequine and other similar products; or any other product which incorporates the use of food, feed,

Iber or fur.

Sec. 3. (1) A farm or farm operation shall not be found to be a public or private nuisance if the farm or
farm operation alleged to be a nuisance conforms to generally accepted agricultural and management
practices according to policy as determined by the director of the department of agriculture.

(&) A farm or farm operation shall not be found to be a public or private nuisance if the farm or farm
operation existed before a change in the land use or occupancy of land within 1 mile of the boundaries® of
the farm land, and before such change in land use or occupancy of land, the farm or farm operation would
not have been a nuisance.

Sec. -1 This act shall not affect the application of state and federal statutes.



Tin3act isordered to take immediate effect.

-Clerk of the House of Representatives.

Secretary of the Senate.

Governor.



Michigan's "Right to Farm Act",
was signed into law by Governor Milliken
during the recent National Cherry festival
In Traverse City. The Dbill Protects
farmers against nuisance suits tiled by
new city neighbors who ce not used to
the byproducts of agricultural operations.

In signing the bill, Milliken commented:
"We must take steps to protect this
vitally important industry from undue
pressures that threaten not only our
ability to feed ourselves but our ability
to develop and maintain a strong, diverse
economy.”

MDA Is responsible for defining
"accepted agricultural practices". Soil
«Conservation districts will be holding
public hearings from which guidelines
will be offered to the.Commission of
Agriculture.
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- 1 HOUSE BILL NO- 331 *

(As sent to Governor)

an A.CT TO PROVIDE THAT CERTAIN L3RICULTURKk L OPERATIONS SHALL
BE IHMUNE PROM ACTIONS TO ABATE A NCJIS5ANCE; AND FOR RELATED

PURPOSES-

BE IT ENACTED BT THE LEGISLATURE OT THE STATS OP MISSISSIPPI:

SECTION \. (1) In any nuisance action, public or private,
against an agricultural operation, proof that said agricultural
operation has existed for one (l) year or more 1is an absolute
defense to such action, if the conditions or circumstances aliened
to constitute a nuisance have existei substantially unchanged
since the established date of operation.

(2) The following words and phrases as used, in this act
shall have the meanings given®"them 1in this section:

(a) "Agricultural operation® includes, without
limitation, any facility for the production and processing of
crops, Ulivestock, farm-raised fish and fish products, livestock
products, and poultry or poultry products for commercial, or
industrial purposes. _ * . .

(b) "Established date of. operation”™ means the date on
which the agricultural operation commenced operation. If the
physical facilities of the agricultural operation are subsequently
ernarded, the established date of operation for each expansion 1is

deemed to he a separate and independent "established date of
operation” established as of the date of commencement of the

exoa*"-**I orcraf” and the commencement of expanded ooeration
. I

shill zo0o7 divest tbs -rlcultural operation of a previously



25.

7.

23.

£3*

30.

established date of operation.

3)
July 1, 1980.
SECTION 2.
and after July

This-act shall not affect

This act shall

Ir 1980.

take

actions commenced prior

effect and be

in

force

to

.from
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SENATE BILL NG. 29
INTRODUCED BY HAGER

A 21CL fOR AN ACT ENTITLED: "AN ACT TO PROHIBIT PERSONS WH-
ESTABLISH RESIDENCE OR BUSINESSES NEAR AGRICULTURAL DR
EARHING OPERATIONS. PLACES," ESTASLISHHENTS, OR EACILITIES
THAT HAVE EXISTED EOR 1 TEAR OR HORE FROM BRINGING NUJGanCE
SUITS BASED ON OEJECTION TO THE NORMAL ODORS FROM THE
HAINTENA'« ¢ OF LIVESTOCK OR TrlE SPREAOING OF «MANUREI
AMENDING SECIIUNS 27-J0-101 AND 4.5-8-111, HCa.~

BE Il ENACTED «Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-30-101, MCA, is Amended to reAO*.
"27-30-101. Definition of nuisance. (1) Anything which

is injurious to health, indecent or offensive to the senses,

or An obstruction to the free use of property, so AS to
interfnre vith the comfortable enjoyment of life or
property, or which unlawfully obstructs the free passage or
osu, in tht customary manner, of any navigable lake, river,’
oay, stre.m, canal, or basin or any public park, square,
street, or highway is a (UMSence,

(2) Nothing which is done or maintained vnaer the
express authority cf a state'e can be deeded a nuisance.

£jJ No .SJMCujjoral of farming operation. place,

*itanl ibhmwnt «, or_fat jifjty _or_jnf A~AEi__Nipirlrn>n(i;1 or
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the- opi-rAtion th«f»of is or bocowi a public or private
nui lAnct buCAUif of the normal oliori from the »<inUnant(i of
lirestoch or the spre'Adinn of manuif as a result of cliingod
rniilfntiil  Oh CUHSifRC'ai. conditions in or around its
locality tN» agricultural or fjminp optr.itioni place.
ettool is.~iwnt. or facility has been in operation for 1 vtdf

or wort
Section 2. Section SS-B-Ill. MCx, is amended to read:
"§$S-S'-IIl. . Public  nuisance. (1) "Public nuisance**
weans:

(a) a condition which endangers safety or healths s
offensive to tne senses. or obstructs the free use of
property so as to interfere with the comfortable enjoyment
of life or property by an entire community or neighborhood
or by any considerable number of persons;

(b) any premises where persons gather for thy opurpose
of engaging in unlawful conduct; or

(¢c) a condition which renders dangerous for passage
any poolic highway or right-of-way or waters uted b/ tin*
public.

" (2) A person Commits the ollense ol maintaining .t
public nuisance if he knowingly creates. conducts* or
maintains a public nuisance.

(3} Any act which affects an entire community or

nei gnbornooil or any consiherable number of persons (as

A i
THIRD READINC
S B



SI Otiivso2

specified in subjection (I)(a)) is no less a nuisance
hecause the extent of the annoyance or damage inflicted upon
individuals is unequa'.

IM  No agricultural or fjming operation. _£lacen»
establ isn»Mnt« or facility or any of its appurten.inces or
tbe operation thereof is or Dbecomes a public nuisaner
because of the normal poors from tne ruinten.ince_ of
livestocV or the spreaoing of manure as a result of chan j«
residential COnhERCI*L Conditions in or around its
locality if the agricultural or farming operation. piace.
establi shment- or facility has been in operation for 1 year
or more.

mfstf5) . parson convicted of maintaining a public
nuisance shall be fined not to exceed woo or imprisoned in
tne county jail for a term not to exceed 6 months# or botn.
Each day of such conduct constitutes a separate offense-"

~Eno-
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STATE OF NEW HAMPSHIRE

Crte/
In the year of Our Lord one thousand
nine hundred and eighty-one
AN ACT
to protect agricultural operations from
nuisance suits under certain circumstances.
Be it Enacted by the Senate and House of Represen—
tatives in General Court convened:
1 Declaration of Purpose. The purpose of this chapter 1is to conserve
and protect the development of this state®s agricultural land. When

nonagricultural land uses extend 1into agricultural areas, agricultural
operations are often subjected to nuisance lawsuits. This chapter seeks to
encourage agricultural operations by limiting the circumstances under which
agricultural operations may be found a nuisance.

2 Hew Chapter. Amend RSA by inserting after chapter 430-B the
following new chapters:

CHAPTER 430-C
NUISANCE LIABILITY OF AGRICULTURAL OPERATIONS

430-C:2 Agricultural Operation. "Agricultural operation™ when used 1in

this chapter includes any farm, agricultural or farming activity as defined

by RSA 21:34-a.
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430-C:3 Immunity from Suit. No agricultural operation shall be found a
public or private nuisance as a result of changed conditions in or around
the locality of the agricultural operation, if such agricultural operation
has been 1in operation for one year or more and if it was not a nuisance at
the time it began operation. This section shall not apply when any aspect
of the agricultural operation 1is determined to be 1injurious to public
health or safety under RSA 147:1 or RSA 147:2.

430-C:4 Negligent or Improper Operations. The provisions of this
chapter shall not apply if a nuisance vresults from the negligent or
improper operation of an agricultural operation. Agricultural operations
shall notbe found to be negligent or improper when they conform to
federal, state and local laws and regulations.

430-C:5 Limits. Nothing contained inthis chapter shall be construed
to modify or limit the duties and authority conferred upon the water supply
and pollution control commission under RSA 148 or RSA 149 .or the
commissioner of agriculture under any of the chapters in RSA Title XL.

2 Effective Date. This act shall take effect 60 days after its passage.
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02
* HOUSE BILL NO. / U
INTRODUCED BY: “Rep. Campbell of Rockingham M*t. 5
REFERRED TO: Environment and Agriculture
AN ACT to protect agricultural operations from nuisance suits under

certain circumstances.

ANALYSIS

Thia bill prohibits the bringing of nuisance suits against agricultural
operations in existence for one year or more when suit is brought because
of changed conditions in the Jlocality of the agricultural operation.
Operations are not exempted from suit if they are conducted in a negligent
or improper way or are a danger to public health or safety.
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RIGHT-TO-FARM ACT

An Act declaring the policy of the State of New Jersey with respect
to the rights of a landowner to use his land for agricultural pur—
poses and to apply recognized methods and techniques in connection
with the business of agricultural production.

Be it Enacted by the Senate and General Assembly of the State of
New Jersey.

1. This act shall be known and may be cited as the "Right-
to-Farm Act."

2. The Legislature finds and declare., it to be the policy
of the State of New Jersey that the owner of land has
an inherent right reserved to the people by Article |
of the State Constitution, to use the land and improve-—
ments thereon for agricultural purposes. "Agricultural
purposes"” means and includes but is not limited to the
production, harvesting, on-farm storage, and the prepara-
tion for use, grading, packaging, processing and marketing
of crops, plants, animals and other agricultural related
commodities useful to man and the use and application of
techniqgues and methods in connection with soil preparation
and management, fertilization, weed, disease and pest
control, waste disposal, irrigation, drainage and water
management, grazing, and harvesting by man, animal or
machine developed and approved by the New Jersey Agricul-
ture Experiment Station, another land grant college, a
State or Federal soil and water conservation agency, or a
recognized private agricultural research organization.

3. This act w ill take effect immediately.

Statement

This b ill would serve as an affirmation by the State of the general
"right-to-farm" principles. Having such a statement on record would
not only help to restore some confidence to the agricultural com-—
munity but might also provide additional legal .support for farmers
in the event of future litigation. It is possible that this propose
act w ill be incorporated into another related b ill to increase its
effectiveness and the likelihood of its passage.
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IN SENATE- Introduced by Sen. COOK- read twice and ordered printed, and
when" printed to be committed to the Committee onlHealth

IN ASSEMBLY- Introduced by COMMITTEE ON RIJLES- (at request of M. of A.
Ruggiero, Shaffer, Kidder, Hawley)- read once and referred to the Com-
mlttee on Agriculture *

AN® ACT to amend the public health law, In relation to certain farming

activities % . - . 1 me
< T ] * » - - . .= . «..
N | - . -
The People of <€ State of New York, represented in Senate and Assem—
bly. do enact as follows; . . . em”

1 Section \1.: The public health faw is amended by adding -a new section
2 thirteen hundred-c to read as follows: _ * “m

3 5 1500-c. Farming activities. Notwithstanding anv other provision of
A law, the agricultural activities conducted on a farm, as defined 1in sec-
5 ti>n six hundred seeentv-one of the labor law, shall not he considered a
6 nuisance, provided such farm w.is established prior to the surrounding
</ activities and has not been determined to be the cause of conditions
3 dangerous to life or health as determined bv the cor.unissloner, the local
9 health officer or local board of health pursuant to sections thirteen
10 hundred. thirteen hundred.a. thirteen hundred three and thirteen hundred
11 four of this chapter.

12 82. This, act shall take effect immediately.

EXPLANATION- Matter In italics (underscored) is new; matter in brackets

C 3 Is old law to be omitted.
LBD1-22-27-1036



GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1979
RATIFIED BILL

CHAPTER 202
HOOSK BILL 481

AH ACT T0O PROTECT AGRICULTURAL OPERATIONS FROH NUISANCE SUITS

UNDER CERTAIN CIRCUMSTANCES.
The General Assembly of JJprth Carolina enacts:

Section |- Chapter 106 of the General Statutes is
hereby ameﬁded by addind a new Article as follovs:
"ARTICLE 57.
"Nuisance Liability of Agricultgra! Operations.

"5 J06-700. Legislative determination and declaration of
policy.- It is the declared policy of the State to conserve -and
protect and encourage the development and improvement of 1its
agricultural land for the production of food and other

agricultural products, When nonagricultural land uses extend

into agricultural areas, agricultural operations often become the

subject of nuisance suits. As a result, agricultural operations
are sometimes forced to cease operations. Kany others are
discouraged from making investments in farm improvements. It 1is

the purpose of this Article to reduce the loss to the State of
its agricultural resources by liniting the circumstances under
which agricultural operations aay be deemed to be a nuisance.

»$ 106-701. (a) No agricultural operation or anyjof 1ita
appurtenances shall be or become a nuisance, private or public,
by any changed condition?* in or about thn Ilocality thereof after

tlie same I!mb boon 1In operation for boio Ilhnn one yaar, when much



peovided,*that the provisions of this subsection shall not apply
whenever a nuisance results fronm the negligent or improper
operation of any such agricultural operation or its
appurtenances.

(b) For the purposes of this Article, "agricultural operation*
includes, without limitation, any facility for the production for
commercial purposes of «crops, livestock, poultry, livestock
products, or poultry products.

(©) The provisions of subsection (a) shall not affect or
defeat the right of &ny person, firm, or corporation to e recover
damages for any injuries or damages sustained by them on account
of any pollution of, or change in condition of, the waters of any
streanm or .on the account of any overflow of“lands of any such
person, firm, or corporation.

(d) Any and all ordinances of any unit of local government®now
in effect or hereafter adopted that would make the operation of
any such agricultural operation or its appurtenances a nuisance
or providing for abatement thereof as a nuisance in the
circumstance set forth 1in this section are and shall be null and
void; provided, however, that the provisions of this subsection
shall not apply whenever a nuisance results from _thje negligent or
improper operation of any such agricultural operation or any of
its appurtenances. Provided further, that the provisions shall
not apply whenever a nuisance results from an agricultural
operation located within the c-orpoxaig limits of any city at the

time of enactnent hereof. C. i

2 House Bill US|



) (e) This section shall not be construed to invalidate any
N contracts horotoforo wado but insofar as con ltacts atu co"nculLiiud,

it "is only applicable to contracts and ayreements to be made 1in

the future."

Sec. 2. This act does not affect actions commenced
rior to the effective date hereof.

Sec* . 3- If any provisions or clause of this Article or
application thereof to any person or circumstances is held
invalid such invalidity shall not affect other provisions or
applications of this Article which can be givor effect without
the invalid provision or application, and to this end the
provisions of this Article are declared to be severable.

Sec. 4. This act is effective upon ratification.

In the General Assembly read three times and ratified,

this the 26th day of Harch, 1979.

JhtvitS C. GREEN

James C. Green

President of the Senate

CARL J. STEWART, JR.

Carl J. Stewart, Jr.

Speaker of the House of Eepresentatives

House Bill 48J 3



AN

BE

NUISANCES
CHAPTER 434

HOUSE BILL NO. 1461
(Dietz, Dotzenrod)

AGRICULTURAL OPERATION NOT A NUISANCE

ACT
such operation shall be deemed a public or private nuisance.

IT

&

concerning agricultural operations, and providing that no

ENACTED BY THE LEGISLATIVE ASSEMBLY OF THE
STATE OF NORTH DAKOTA:

SECTION 1. AGRICULTURAL OPERATION - DEEMED NOT NUISANCE.

1.

An agricultural operation is not, nor shall it become, a
private or public nuisance by any changed conditions in or
about the locality of such operation after it has been in
operation for more than one year, if such operation was
not a nuisance at the time the operation began; except
that the provisions of this subsection shall not apply
when a nuisance results from the negligent or improper
operation of any such agricultural operation.

As used in this Act, "agricultural operation”™ means the
science and art of production of plants and animals useful
to man, by a corporation as provided in chapter 10-08, a
partnership, or a proprietorship, and including, tff a
variable extent, the preparation of these products-for
man®s use and their disposal by marketing or otherwise,
and shall include horticulture, floriculture, viticulture,
forestry,dairy, livestock, poultry, bee, and any and jail
forms of farm products, and farm production. ©

The provisions of subsection 1 of this section shall.coot
affect or defeat the right of any person to reedier
damages for any injury or damage sustained by him on
account of any pollution of or change in the conditionS of
the waters of any stream or on account of any overflovl of
landsof anysuch person. - §b

Any ordinance or vresolution of any unit of Il¢&al
government that makes the operation of any agricu] tiSral
operation a nuisance or provides for the abatement thereof
as a nuisance under the circumstances set forth in this

section is void; except that the provisions of this
subsection shall not apply when a nuisance results from
the negligent or improper operation of any such
agricultural operation or from an agricultural operation
located within the corporate limits of any city as of the
effective date of this Act.

This section shall not be construed to invalidate any
contracts made prior to the enactr-nt of this Act, but,
insofar as contracts are concerned, it is only applicable
to contracts and agreements to be made on or after the
effective date of this Act.

approved March 16, 1991



TITLE 50

NU 1 SANCE

CHAPTER 1- IN GENERAL

See.
1.1, Agricultural activities u nuisance [New],

§ 1 Nuisance defined.—A nuisance consists in
unlawfully doing an act, or omitting to perform a
duty, which act or omission either:

First. Annoys, in#'ures or endangers the comfort,
repose, health, or safety of others; or

Second. Offends decency; or

Third.  Unlawfully interferes with, obstructs or
lends to obstruct, or renders dangerous for passage,
any lake or navigable river, stream, canal or basin,
or any public park, square, street or highway; or

Fourth. In any way renders other persons inse-
cure in life, or in the use of property, provided, this
section shall not apply to preexisting agricultural
activities.

Amended by Laws 1990, c. 189, 81, eff. OcL 1, 1980.

Section 4 of Laws 19S0. c. 1S9 provides that this act shall become
effective October 1, 1980.

Grass fire
09I{Hranct Co.of North America v. Sheinbein, Old., 488 P.2d 1273

Nuisance in general

A “nuisance," public or private, arises where a ptrson uses his
®wn property in soch a manner as to cause injury to the property of
another. FairUwn Cemetery Ass'n v. First Presbyterian Church,
U-S. A. of Oklahoma City, Okl., 495 P.2d 1185 (1972).
Obscene material

Stile ei ret. Field v. Hess. Okl., 540 p.2d 1)55 (1975).
0il and gas

0il snd pas lessee had duty U>restore surface land not reasonably
*rejiary for purpose of the lease. Tenntco Qil Co. v. Allen, OKI.,
s15P.2d 1391 (1973).

811. Agricultural activities as nuisance.— A.
N defined in this act:

1 “Agricultural activities" shall include, but not
1* limited to, the growing or raising of horticultural
and viticultural crops, berries, poultry, livestock,

Krain, mint, hay and dairy products; and

2. “Farmland” shall include, but not be limited

b> land devoted primarily to production of livestock
°r agricultural commodities.

Agricultural activities conducted on farm or

constitute a nuisance unless the activity has a sub-
stantial adverse affect on tbe public health and
safety.

If that agricultural activity is undertaken in con-
formity with federal, state.and local laws and regu-
lations, it is presumed to be good agricultural prac-
tice and not adversely affecting the public health
and safety.

Added by Laws 1980, c. 139, &. eff. OcL 1, 1980.

Section 3 of Laws 1930, ¢. 189 provides that this section be

classified as § 11 of this title. However, that classification had

been previously assigned and seciion was editorially reclassified to
avoid a duplication in numbering.

§ 2. Public nuisance.

Cutting of pipeline as private nuisance

Champlin Petroleum Co. v. Board of County Com'rs of Oklahoma
County, Okl., 526 P2d 1142 (1974).
Mandatory injunction

Ordinarily, where one liable for a nuisance fails to abate it
voluntarily, abatement is accomplished through mandatory injunc-
tion. Tenneco Oil Co. v. Allen. Okl. 515 P2d 139) (1973).

§ 4. Statute authority.

Drainage ditch
City of Bartlesville v. Ambler, Okl., 499 P.2d 433 (1971).

§ 8. Remedies against public nuisance.
Injunction

State ex rel. Held r. Hess, Okl., 540 PJ2d 1165 (1975).
Damages

Damage to realty is deemed to be permanent if irreparable or

irremediable, or if remedial costs exceed value of the properly.
«Conkin v. Ruth, Okl.App., 581 P.2d 923 (1978).

CHAPTER 2 SLAUGHTERHOUSES
AND CEMETERIES

§ 41. Location of slaughterhouse.—It shall be
unlawful for any person to maintain a slaughter-
house within less than one-half mile of any tract of
land platted it.to lots and blocks as an addition to
any town or city within the State of Oklahoma,
except in conformity with the zoning ordinances of
said town or city, or to maintain such a slaughter-
house within one-half mile of any tract of land
platted into acre tracts for the purpose of being sold
for residence, and in which tracts of land have

rsmch land, if consistent with good agricultural prac— actually been sold for residence purposes outside of

tices and established prior to nearby nonagricultural
activities, are presumed to be reasonable and do not

such a’town or city.
Amended by Laws 1975, ¢. 305, § L

1353



<N0

(R534. $920)

An Act To Amend The Code Of Laws Of South Carolina, IDT®,
By Adding Chapter 45 To Title 4G So As To Provide Thai
Certain Agricultural Operations Shall Not Be Considered Nui-
sances.

Be it enacted by the General Assembly of the State of South Carolina:

Certain agriculture operations not be considered nuisances
Section 1. The 1976 Code is amended by adding to Title 46:

"Chapter -15

Section 46-45-10. The General Assembly finds that:

(1) The policy of the State is to conserve, protect and encourage
the development and improvement of its agricultural land for the
production of food and other agricultural products.

(2) When nonagricultural land uses extend into agricultural areas,
agricultural operations often become the subject of nuisance suits
and as a result (a) agricultural operations arc sometimes forced to
cease and (b) many persons arc. discouraged from making invest-
ments in farm improvements. ]

(3) This chapter is enacted to reduce the loss to the Staic of its
agricultural resources by limiting the circumstances tinder which
agricultural operations may be deemed to be a nuisance.

Section 46-45-20. For purposes of this chapter ‘agricultural
operation” includes, without limitation, any facility for the production
for commercial purposes of crops, livestock, jioiiltry. livestock or
poultry products.

Section 46-45-30. No agricultural operation or any of its appur-
tenances shall he or become a nuisance, private nr public, by any
changed conditions in or about the locality of the operation after it
has been in operation for more than one year when such operation
was not a nuisance at the time it began. Tbe provisions of this section
shall not apply whenever a nuisance results from the negligent nr im-
proper operation of any such agricultural operation or its appur-
tenances.

Section 46-45-40. The provisions of Section 46-45-30 shall not
affect or defeat the right of any person to recover damages for any
injuries or damages sustaincd'hv him on account of any pollution of,
or change in condition of, the waters of any stream or on the account
of any overflow on lands of any such person.



Section 46-45-50. Aiiy ami all ordinances of anv tiiut of local
government now in effect or hereafter adopted that would make the
operation of any such agricultural operation or its appurtenances a
nuisance or providing" for abatement as a nuisance in derogation of
this chapter shall be null and void. The provisions of this section
shall not apply whenever a nuisance results from the negligent or
improper operation of any such agricultural operation or any of its
appurtenances. The provisions of this section shall not apply when-
ever a nuisance results from an agricultural operation located within
the corporate limits of any city.”

Time effective

Section 2. This act shall 'take effect uj>on approval by the
Governor.

In the Senate House the 29th day of May
In the Year of Our l.ord One Thousand Nine Hundred and Eighty.

Mt e
e e d Rpetie

. Approved the 30th day of May, 1980.

Ri@ard W. Riley,

Printer's No. 175—S.
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CHAPTER NO. 138

HOUSE BILL NCL.603

By Pickering, Burnett (Sumner), Burnett (Fentress),
Robinson (Washington), DePriest, Hurley, Wolfe,
Davis (Gibson),. Stafford, Richardson

Substitute.d for: genate Bill [}I.o. 839

By Burks, Thomas, Blank, Harvill

AN ACT toprovide limitations on nileo, regulations, zoning requirements
and nuisance actions concerning feedlots, dairy farms or egg produc—
J

tion bouaea. - - R
L] Pos ."C . 0 .

B E I'T ENACTED BY THE GENERAL
ASSEMBLY OF THE STATE OF TENNESSEE:

.SECTION 1. As used in this Act, unless the
context otherwise requires:

(1) “Dairy Farm’™ means any place- or premises
where one or more cows are kept and from which- a
part or all of the milk or milk products is provided,
sold-or offered for sale to a- milk plant, transfer

station or receiving station.

- (2). “Department” .means the Tennessee
Department of Public Health and includes any

officer; agency or designee of that.department

(3) “Egg Production House” means any place or
premises where chickens are kept for the production
of eggs for resale to processors, wholesalers or

retailers.

(4) "Established Date of Operation” means the
date on which a feedlot dairy farm or egg production
house commenced operating. If the physical facilities
of the feedlot dairy farm or egg production house are
subsequently expanded, the -established date of
operation for each expansion is .deemed to be a

separate and independent “established date of
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operation” established as of this date of
commencement of the expanded operations, and the
commencement of expanded operations shall not
divestthe feedlot, dairy farm or egg production house

of a previously established date of operation.

{5) “Established Date of Ownership” means the
date of the recording of an appropriate muniment of

title establishing the ownership of realty.

(6) “Rule of the Department” means a rule as
defined in Tennessee Code Annotated, Title 4,
Chapter 5, which materially affects the operation ofa
feedlot, dairy farm, or egg production house and
which has.been adopted by the department Nothing
in this Act shall be deemed to empower the

department to'make any rule. ¢

¢« (7) “Feedlot” means a lot, yard, corral or other
area in which livestock.are confined, primarily for the
purposes of feeding, growing, raising, or birthing
prior to slaughter. The term does not include areas
which are used for the. raising of crops or other
vegetation.upon which livestock are allowed to graze

or feed. -

¢« (8) “Livestock” means cattle, sheep, swine,
poultry and other animals or fowl, which are being
produced primarily for use as food or foed products

for human consumption and horses.

(9) “Materially. Affects” means prohibits or
regulates with respectto the location, or the emission
of noise, effluent, odors, sewage, waste or similar
products resulting from the operation or the location
or use of buildings, machinery, vehicles, equipment or
other real or personal property used in the operation
of a livestock feedlot, dairy farm or egg production

house.
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(10) “Nuisance” means and includes public or
private nuisance as defined either by statute or by the

common law.

(11) “Nuisance Action or Proceeding” means and
includes every action, claim or proceeding, whether
brought at law, in equity or as an administrative
proceeding, which is based on nuisance.

(12) “Owner or Operator” means any personwho
owns, leases, operates, controls or supervises a
. .Teedlot

(13) "Zoning.Requirement” means a regulation
'or ordinance which has been adopted by a dty,
county, township, school district or any special-
purpose district or authority, which materially affects
the operation of a feedlot dairy farm or egg
‘production house. Nothing in this Act shall be
deemed to empower any agency described in this

definition to mahe any regulation or ordinance.

(14) “Regulations” means a resolution by the
;county legislative body or an ordinance by the
’governing body of any municipality regulating or
prohibiting the normal noises of animals or fowls, the
noises in the operation of the equipment the odors
normally associated with any feedlot dairy farm, or
egg production house, or the preclusion of any
animals or fowls from within the city or from within a

defined area of the county. -
SECTION 2.

(a) In any nuisance action or proceeding against
a feedlot dairy farm, or egg production house
brought by or on behalf of a person whose date of
ownership of realty is subsequent to the established
date of operation of such feedlot dairy farm or egg
production house, proofofcompliance with Sections 3
and 4 of this Act, shall be an absolute defense,

provided that the conditions or /,pircumstances



244 PUBLIC ACTS 1979 [Chapter 138

alleged to constitute a nuisance are subject to
regulatory jurisdiction in accordance with Sections 3
or 4 of this Act

(b) In any nuisance action or proceeding against
a feedlot, dairy farm or egg production house brought
by or on behalf of a person whose date of ownership
ofrealty precedes the established date of operation of
such feedlot, dairy farm or egg production house, but
whose actual or proposed use of such realty for
residential or commercial purposes is subsequent to
the established date of operation of such feedlot,
dairy farm or egg production house, proof of
compliance with Sections 3 and 4 of this Act, shall be
r.n absolute defense, provided, that the conditions or
circumstances alleged to constitute, a nuisance are
subject to regulatory jurisdiction in accordance with
Section 3 or 4 of this ACt

(c) The normal noises ofthe animals or fowls, the
noises in the operation of the equipment, or the odors
normally associated with any feedlot, dairy farm or
egg production house shall not constitute grounds for
any nuisance action or proceeding against a feedlot,
dairy farm or egg production house brought by or on
behalf of a person whose date of ownership of realty
is subsequent to the established date of operation of
such feedlot, dairy farm or egg production house.

SECTION 3.

(a) This section shall apply to the department’s
rules except for rules required for Gciegation of the
*national pollutant discharge elimination system
permit program pursuant to the Federal Water
Pollution Control Act, Section 402, Public Law
92-570, 33 U.S.C. 1342, as amended.

(b) The applicability of rules of the department
other than those issued under the Tennessee Air
Quality Act, Tennessee Code Annotated, Title 53,

Chapter 34, shall be as follows:
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(1) A rule of the department in effect before
the effective date of this Act shall apply to a
feedlot; dairy farm or egg production hou”e with
'an established date of operation prior to the
. » effective date-of this Act . B

" (2y A rule of the department shall apply to a
feedlot, dairy farm or egg production house with
an established date of operation subsequent to
« the efiectiv*e.date of the rulg. % eer o
(3) A rule ofthe department adopted after the
-effective date of this Act shall not apply to a
feedlot,.dairy farm .or egg production house
holding any department of public health permit
and having an.established date of operation prior
to the effective date of the rule.

(4) A rule of the department adopted after the
effective date of. this Act.shall not apply to a
feedlot, dairy farm or egg production.house not
previously required to hold a department of
public health permit and having an established
date of operation prior to the effective date of the

rule.

(c) The applicability of rules promulgated under
the ‘Tennessee Air Quality Act”, Tennessee Code
Annotated, Title 53, Chapter 34, shall be as follows:

.(1) A rule ofthe Department of Public Health
orthe Air Pollution ControlBoard in effect.on the
effective date of this Act shah apply to A feedlot,
dairy farm or egg production house with an
established date of operation prior to the effective
date of this Act

.(2) A rule of the Department ofPublic Health
or the Air Pollution Control Board shall apply to
a feedlot, dairy farm or egg production house with j
an established date of operation subsequent to

the effective date of the rule.
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(3) A rule ofthe DepartmentofPublic Health
or the Air Pollution Control Board pertaining to
a feedlot, dairy farm, or egg production, house
adopted after the effective date of this Act shall
not apply to any feedlot® dairy farm or egg
production house having an established date of
operation prior to the effective date of the rule.

SECTION 4- \

(a) The applicability of zoning requirements
.shall be as follows:

.*» (1) A zoning requirement shall apply to a
feedlot, dairy farm or egg production house with
ean established date of operation subsequent to

" the effective date of the zoning requirements.
.

(2) A zoning requiremer '.all notapply to a
feedlot, dairy farm or egg production house with
. an 'established’ date of operation prior to the

effective date’of the zoning requirement

(3) A zoning requirementwhich is in effect on
the effective date of this Act shall apply to a
feedlot, dairy farm or egg production house with
an established date of operation prior to the
effective date of this Act

(4) A zoning requirement adopted by a city
shall not apply to a. feedlot, dairy farm or egg
production house which becomes located within
an incorporated orunincorporated area subject to
regulation by that .city by virtue of an
incorporation or annexation which tabes effect
after the effective date of this Act.

(b) A person shall comply with this section as a

m atter of law where no zoning requirement exists.

(c) TV.e applicability of regulations shall be as

follows:

(1) A regulation shall apply to a feedlot, dairy

farm or egg production house with an established



Chapter 138] PUBLIC ACTS 1979 247

date of operation subsequent to the effective date
of such regulation.

(2) A regulation shall not apply to a feedlot,
dairy farm or egg production house with an
established date of operation prior to the effective
date of the regulation.

(3) A regulation which is in effect on the
effective date of this Act shall apply to a feedlot,
dairy farm or egg production house with an
established date of operation prior to the effective
date of this Act

(4) A regulation adopted by a city shall not
apply to a feedlot, dairy farm or egg production
h°use which .becomes Ilocated within an

e incorporated or unincorporated area subject to
regulation by su'jh city by virtue of an
incorporation or annexation which takes effect
after the effective date of this Act

(d) A-person shall comply with this section as a

matter of law where no regulation exists.

SECTION 5. If any provision of this Act or the
application thereof to any person or circumstance is
held invalid, such invalidity shall not affect other
provisions or applications of the Act which can be
given effect without the invalid provision or
application and to that end. the provisions "of this Act
are declared to be severable;*

SECTION 6. This Act shall take effect upon
becoming a law, the public welfare requiring it

PASSED: March 29, 1979

Ned R. McWherter,
SPEAKER OF THE HOUSE OF REPRESENTATIVES
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date of operation subsequent to the effective date

of such regulation.

(2) A regulation shall not apply to a feedlot,
dairy farm or egg production house with an
established date of operation prior to the effective
date of the regulation.

(3) A regulation which is in effect on the
effective date of this Act shall apply to a feedlot,
dairy farm or egg production house with an
established date of operation prior to the effective
date of this Act

(4) A regulation adopted by a city shall not
apply to a feedlot, dairy farm or egg production
house which becomes Ilocated within an

e incorporated or unincorporated area subject to
regulation by such <city by virtue of an
incorporation or annexation which takes effect
after the effective date of this Act

(d) A -person shall comply with this section as a

matter of law where no regulation exists.

SECTION 5. If any provision of this Act or the
application thereof to any person or circumstance is
held invalid, such invalidity shall not affect other
provisions or applications of the Act which can be
given effect without the invalid provision or
application and to that end. the provisions of this Act
are declared to be severable:-

SECTION 6. This Act shall take effect upon

becoming a law, the public welfare requiring it

PASSED: March 29, 1979

Ned R. McWherter,
SPEAKER OF THE HOUSE OF REPRESENTATIVES
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John S. Wilder,
SPEAKER OF THE SENATE

APPROVED: April 12, 1979

Lamar Alexander,
GOVERNOR

CHAPTER NO. 139

' . HOUSE BILL NO. 723
By Whitson

Substituted for: Senate Bill No. 880

By Garland

AN ACT relative to coon o igsand toamend Tennessee Code Annotated,
Secdon 51441. \

B E 1T ENACTED BY THE GENERAL
ASSEMBLY OF THE STATE OF TENNESSEE:

SECTION 1..Tennessee Code Annotated, Section
51-441, is amended by deleting tbe sixth paragraph of
tbe section in its entirety and by substituting instead
the following:

It shall beunlawful for any person or firm to
train coon dogs by chasing coons in Unicoi County
except during the seventy (70) days immediately
prior to the season for hunting coons in such
county.

SECTION 2. This Act shall take effect upon

becoming a law, the public welfare requiring it

PASSED: April 2, 1979
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"Sec. 2.” It is the declared policy of the state to conserve and protect
and encourage the development and improvement of its agricultural land
for the production of food'and other agricultural products.- It is the
purpose of this Act to-reduce the loss to the state .of its agricultural
resources by limiting the circumstances under which agricultural opera-
.tions'may be regulated or deemed to be a nuisance i *¢ oo
; 'e"Sec:'3. The following words and phrases as used in this Act shall
have the meanin?s given them in this section: ' Loeede 07 e
*t (1) Agricultural operation’ includes but I1Vnot limited to-the fol-
Iowin?'activities: cultivating the soil, producing croj.> for human food,
animal feed, planting seed, and for the production of fibers, floriculture,
viticulture, and horticulture; raising or keeping livestock or poultry;
and planting cover crops or leaving land idle for the purpose of participat-
ing In any governmental program' or normal crop or livestock rotation
procedure. oo T-v o I ** K "R
N '_'(2? 'Established date mof operation’ means the date oh which the
a?rlcu tural operation commenced operation. If the physical facilities
of the agricultural operation are subsequently expanded, the established
date of operation for each expansion is deemed to be a separate and inde-
pendent ‘established date of operation’ established as of the date of com-
mencement of the 'expanded operation,'and the'commencement of-expanded
operation' shall not divest the agricultural operation of a previously esT
tablished date of operation. . VFE-X Ky O
- "(3) 'Governmental-requirement’ includes any rules, regulations, or-
dinances; zoning, or other requirements and restrictions enacted or prom-
ulgated by cities, counties, or other municipal corporations who presently
haVﬁ or may in the future be granted the power to enact or promulgate
such. . .

"(4) 'Effective date of the requirement' means the date on which the
government requirement requires or attempts to require compliance as
to the geographic area encompassed by the agricultural Of)eration.

"(5) The recodification 0t a municipal ordinance shall not change
the original effective date to the extent of the original standards and
requirements. -

"Sec. 4. (a) No nuisance action shall be brought against an agricul-
tural operation which has lawfully been in operation for one year or more
prior to the date of bringing such action, where the conditions or circum-
stances complained of as constituting the basis for the nuisance action
have existed substantially unchanged since the established date of opera-
tion; provided, however, that nothing herein shall in any way restrict
or impede the authority of this state to protect the public health, safety,
2nd welfare or the authority of a'municipality to enforce state law.

"(b) Any tperson who brings a nuisance action for- damages or in-
junctive relief against an agricultural operation which has existed for
one year' or more prior to tbe date that such action is instituted and
2ny person, firm or corporation who violates the ﬁrovisions of Subsection
(a) of Section 4 of this Act shall be liable to the agricultural operator
for all costs and expenses-incurred in defense of such action, includin
but not limited to attorney's fees, court costs, travel, and other relate
incidental expenses incurred in the ciefense of such litigation.

. "(c) The-provisions of this section shall not affect or defeat the
right of any person, firm, or corporation to recover damages for any in-
juries or damages sustained by them on account of any agricultural opera-
tion or any portion of an agricultural opera./on which is conducted in

314
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violation of any federal, state, or local statute or governmental regulatlon .
which applies to that agrlcultural operation or portionthereof. ]

"Sec. 5. From and after the effective date of this Act, the appllca-
bility of governmental requirements shall be as follows: o'

"(a) A %overnmental requirement of a political subdivision of the
stale other than a cit R

“(i) shall apply to an agricultural operation with an established date
ofoperatlon subsequent to the effective date of the requirement;

“(ii) shall not apply to an agricultural operation with an established
date of operation prior to the effective date of the re?uwement *

“(ii1) shall apply.to an (?rlcultural operation if the governmental re-
uwement was in effect and was applicable to .such operation prior to
the effective date of this Act.

"(b) A governmental requirement of a city shall .not apply, lo™any.
agricultural operation'situated outside the corpora.e boundaries of such
city on the effective dale of this .Act. If an agricultural operation, so
situated is-subsequently-annexed or otherwise brought within the. cor-
porate boundaries of the C|t¥] the governmental requirements of such
city shall not apﬁly unless the requirement is reasonably necessary to
protect persons who reside in the immediate vicinity or persons on public
property in the immediate vicinity of the agricultural operation from the
danger of explosion, flooding, vermin, insects, physical injury; contagious
disease, removal of lateral or subjacent support contamination of .water
sup Iles radiation, storage of toxic materials, discharge of firearms, or
traffic hazards. -This section shall be construed to maintain to the limited
degree set forth herein the previous authorlty oyer nonconformlng uses,
but not to expand such previous authority.” - Cj

Sec. 2. 'The importance of this legislation and the crowded condltlon.
of the calendars in both houses create an emergency and an imperative
public necessity that the constitutional rule regumng bills to be read on
three several days in each house be suspended, and this rule is.hereby
suspended, and .that this Act take effect, and be in force from and after
its passage, and it is so enacted. NI S O

Passed the Senate on April 16, 1981. Yeas 30, Nays 0; passed the

House on May 4, 1981: Yeas 137, Nays 2, two present not voting.

Approved May 13, 1981, v f

Effective May 13,1981. n . * . J
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(INDUSTRIAL AND AGRICULTURAL ACTIVITIES - NUISANCES)
1981
CENERAL SESSION*
HoB. No. s 7 By Ray S. Schmutz.
Evan L. Olsen
Glen E. Brown
I"ug'm.rx
AN ACT RELATINC TO [INDUSTRIAL AND AGRICULTURAL ACTIVITIES;

PROVIDING THAT SUCH ACTIVITIES SHALL NOT BE DECLARED

NUISANCES BY VIRTUE Or CHANGED CONDITIONS IF THEY HAVE

BEEN IN OPERATION FOR MORE THAN THREE YEARS.

Be It enacted bv the Legislature of the State of Utah;

Section 1. (1) No agricultural, manufacturing, or other
industrial plant, or establishment, or any agricultural
operation, eany of 1its appurtenances or the operation thereof
shall be or become a nuisance, private or public, by virtue of
any changed conditions in and about the locality thereof after
the same has been in operation for more than three years when
such plant, facility, establishment, or operation, its
appurtenances or the operation thereof was not a nuisance at
the time the operationthereof began; provided, that the
provisions of this subsection shall®™ not apply whenever a
nuisance results from the--negligent or improper operation of
any such plant, establishment, or operation, or any of its
appurtenances.

@ The provisions of subsection (1) of this section
shall not affect or defeat the right of any person to recover
damages for any injuries or damage sustained on account of any
pollution of, or change in the condition of, the waters of any

stream or on account of any overf3--w of the lands of any

person.
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©)) Any and .all ordinances now or hereafter adopted hgr
any county or municipal corporation 1in which such plant,
establishment, or operation 1is located, which makes the
operation thereof or its appurtenances a nuisance or providing
for an abatement thereof as a nuisance in the circumstances set
forth in this section are null and void; provided, however,
that the provisions of this subsection shall not apply whenever
a nuisance results from the negligent or improper operation of

any such plant, establishment, or operation.

KANACEMENT AND FISCAL ANALYSIS

HB. 6

Here rdjuiri-u.

OFFICE OF THE LEGISLATIVE FISCAL ANALYST

K E £ INDUSTRIAL AND AGRICULTURAL ACTI!IVIT._ - NUISAN-.ES

Thic< hill wes recoor,ended by the Agriculture Study Cornuttee
is a result of its study during the 1960 interim

AFTireE nr ceerci 11wt
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Introduced by Committee on Agriculture

Subject: Agriculture; nuisance suits; right to farm

Sponsor » statement of purpose: It is the purpose of this bill to
protect reasonable agricultural activities conducted on farmland from

nuisance lawsuits.

Gun Vote Leoislative Vote

xes Mo | Date Senate House Yes Ho Date |1 Comments
I 1st Reariina

| Committee ReDort
| 2nd Reaaing
13rd Reading
Amended - Calendar
Amended - Journal
Amended - Journal
Committed 1
Recommitted
Ordered to lie
1Caiieri uo
1Passed
1Messaaea
|]Com. of Conference
|Withdrawn 1
: Jj Signed by Governor 1 1

————— e e =

AN ACT TO ADD 12 V.S_A. CHAPTER 95 RELATING TO NUISANCE SUITS AGAINST

AGRICULTURAL ACTIVITIES

t*% * . .

It is hereby enacted by the General Assembly of the State of Vermont:
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Sec. 1. 12 V.S.A. chapter 195 is added to read:
CHAPTER 195. NUISANCE SUITS AGAINST AGRICULTURAL ACTIVITIES

85751. LEGISLATIVE FINDINGS AND PURPOSE

The legislature finds that agricultural production is a major con-
tributor to the state®s economy; agricultural lands constitute unique
and irreplaceable resources of statewide importance; that the contin-
uation of agricultural activities preserves the landscape and en-
vironmental resources of the state, contributes to the increase of
tourism, and furthers the economic self-sufficiency of the people of
the state; and that the encouragement, development, eimprovement, and
preservation of agriculture will result in a general benefit to the
health and welfare of the people of tbe state. The legislature fur-
ther finds that agricultural activities conducted on farmland in ur-
banizing areas are potentially subject to lawsuits based on the
theory of nuisance, and that these suits encourage and even force the
premature removal of the lands from agricultural use. It is the pur-
pose of this act to protect reasonable agricultural activities con-
ducted on farmland from nuisance lawsuits.
8 5752. DEFINITIONS

(a) "Agricultural activity" includes, but is not limited to, the

and silvacultural

growing, raising and production of horticultural/crops, grapes, ber-
"ries, trees, fruit, poultry, livestock, grain, hay, and dairy
products. N

(b) "Farmland"” means land devoted primarily to commercial agri-

.2



1 85753. AGRICULTURAL ACTIVITIES; PROTECTION FROM NUISANCE LAWSUITS*
2 (al Agricultural activities conducted on farmland, if consistent

3 with Rood agricultural practices and established prior to surrounding

A non-agricultural activities, shall be entitled to a rebuttable pre-
5 sumption that the activity Lc-ro"l—inahlo_rd.does not constitute a
6 nuisance. IT an agricultural activity is conducted in conformity
7 with federal, state, and local laws and regulations, it is presumed

8 to be good agricultural practice not adversely affecting the public

9 health and safety. The presumption may be rebutted by a showing that

10 the activity has a substantial adverse effect on the public health
11 and safety.

12 (b) Nothing in this section shall be construed to limit the

13 authority of state or local boards of health to abate nuisances af-

14 fectjpg the public health, as provided in 18 V.S.A. chapter 11.

15 5 4>750-— ASEHCS*E JT-—0F - SQET5 ———m—mmmmmmmmmmm e 1

15 In an action against an agricultural .activity conducted on farmland
17 based on the theory of nuisance, the court may, upon\,equest of the
10 prevailing party, award to the prevailing party costs as >3re equita-

29 ble, including reasonable attorney » fees. As against plaiir~ff,
, Including reasonable attorney fees, \

costs/mav be awarded when the court finds that *'be cause of action
, .eluding reasonable attorney 1
2 was frivolous. As against defendant, costs /may be awarded when ch”\
22 court finds that defendant failed to take any reasonable action to >,
23 i U 1 XUjlb = i

m’ Sec. 2. EFFECTIVE DATE

25 This act shall take effect from passage.
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HOUSE BELL NO. 142S 1
House Amendments In £J - February 7, 1933
A BILL- to amend the Code of Virginia by adding in Title 3.1 a chapter numbered 4'b,
consisting of sections numbered 3.1-22-2$ and 3.1-32-23, establishing a Right to Farm
Act.
Patrons—Council], Jones, R. B., Slayton, O’'Brien, J. .W., Green, Dickinson, Lemmon,
Campbell, Sanford, Bagley, F. CL, Bell, Crouch, Beard, Guest, Parker, Solomon, Quillen,

Brickley, Ashworth, and Anderson

Be it enacted by the General Assembly of Virginia: ... L
1. That the Code of Virginia is amended by adding in Title 3.1 a chapter numbered 4.5,
consisting of 88 3.1-22.28 and 3.1-22.29, as follows:
CHAPTER 4bL
: RIGHT TO FARM ACT.

§ 3.1-22b8. Legislative determination and declaration of policy.—H is the declared policy
of the Commonwealth to conserve, protect, and encourage the development and
improvement of its agricultural land for the production of food and other agricultural
products. When nonagricultural land uses extend into agricultural areas, agricultural
operations often become the subject of nuisance suits. As a result, agricultural operations
are sometimes forced to cease operations. Many others are discouraged from making
investments in farm improvements. It is the purpose of this chapter to reduce the loss to
the Commonwealth of its agricultural resources by limiting the circumstances under which
agricultural operations may be deemed to be a nuisance.

8§ 3.1-22-23. When agricultural operations do not constitute nuisance by changed
conditions In locality.—A. No agricultural operation or any of its appurtenances shall be or
become a nuisance, private or public, by any changed conditions in or about the locality
thereof after the same has been in operation for more then one year. The provisions of
this section shad not apply whenever a nuisance results from the negligent or improper
operation of any such agricultural operation or its appurtenances [ or when there has
been a significant change in the operation itself] .

B. For the purposes of this chapter, “agricultural operation shall mean any operation
devoted to the bona fide production for sale of crops, \ or animals, end or ] fowl,
including but not limited to the production for sale of fruits and vegetables of all kinds;
meat, dairy, and poultry products; nuts, tobacco, nursery and floral products; and trees in
such quantity and so spaced and maintained as to constitute a forest area.

C. Tire provisions of subsection A. shall not affect or defeat the right of ar.y person,
firm, or corporation to recover damages for any injuries or damages sustained by them on
account oj any pollution of, or change in condition of, the waters of any stream or on the
account of any overflow of lands of any such person, firm, or corporation.

D. Any and all ordinances of any unit of local government now in effect or hereafter
adopted that would make the operation of any such agricultural operation or its
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circumstance set forth in this section are and shall be null and void; however, the
provisions of this section shall not apply whenever a nuisance results from the negligent
or improper operation of any such agricultural operation or any of its appurtenances 3 or
when there has been a significant change in the operation itself J .

E This section shall not be construed to invalidate any contracts heretofore made but
insofar as contracts are concerned, it is only applicable to contracts and agreements to be
made in the future.

4\

Official Use By Clerks

Passed By
Tbe House of Delegates Passed By The Senate
without amendmentO without amendment O
with amendment O with amendment O
substitute O substitute O
substitute w/amdt O substitute w/amdt O
ritp- TV °
Clerk of (he House of Delegates Clerk of the Senate
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Il ICT t.latlag to agriculture; adding aov lactloaa to ckaptar

I.M >ci; aad craating a aau itetln.

yrT ItCTIO*, Soctloa 1. lka laglalitur* find* tkat
agricultural actlvltlaa coaductod ea firaland la urbaaixiag
araa* are oCtaa Kk)actti to tilatact laaiulta, aad mikat auck
aulta ancouraga aad avao farca .tit pcoattuca raaoval of tka
Itada froa agclealtaral asaa. It la tkaralota tka purpoaa .of
tkla act to provida tkat agricultural actlvltlaa coaductad on

m 1tCTTQU. Sac..2. Tkara la add.d to ckaptar 7.al »C7
a aau aactloa to raad aa follova:

»ot*Ithsttading aay otkac proTlslon at tkla ckaptar,
agricultural actlvltlaa conductad oa faralaad, 11 coaalataat
ultk good agricultural practical aad aatabllakad prior to
avrcoundiig aocaagclcultaral actlrltias, act praauaad to lia
raaaooabla aad do not coaatltuta a nulaacct ualaas tka activity
kaa a aubataatlal adtataa aliact o* tka public kaaltk aad
aafatj.

Il tkat agclcultaral activity la aodartilao la conforalty
<itk ladaral, atata, aad local lava aod cagulatioas, ™ It is
praauaad to ba good agricultural practlca aod not ndvaravly
affacting tka pohlic kaaltk and aafoty.

UZ j;Ssl2Sa Sac. 3. la uaad la xactlon 2 of tkis »Ct:
(T "agricultural activity" Iscludas, bet la not llaitad
to, tka grovibg or ralsiag of horticultural and rlticulturrl
cropa, baccltx, poultry, livastocl, gralu, aiat, kty, and dairy
producta. *

@ "laralnnd* aaacs land darotad priaarlly to VvSo
prodactloa, for coaaarcial purpoaaa, of [lifoatock or
agricultural coaaodlllaa.

KIS.SICIliiga 5«e. ». If aay provlaloa of tkla act or
Ita appllcatloa to aay p.rr.on or clrcuaatanca la krld Invalid, *
tho ruaalndar of tko act or tka application of tka provision
olkar pvrcona or clrcuaatnncru la not affnetcd. L
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TISW SECTION. Sec. 29. The legislature finds that
agricultural land is essential to providing citizens with food
and fiber and to insuring aesthetic values through the
preservation of open spaces in our state. The legislature
further finds that government regulations can cause agricultural
land to be convertod to nonagricultural uses. The legislature
intends that agricultural activity consistent with good

.practices he protected from government over-regulation.

WIBW SECTTOM. Sec. 30. There is added to chapter 70.94
HCW a new section to read as follows:

(1) Odors caused by agricultural activity consistent
with good agricultural practices on agricultural land are exempt
from the requirements of this chapter unless they have a
substantial adverse effect on public health. In determining
whether agricultural .activity is consistent -with good
agricultural practices, the department of. ecology or board of
any authority shall consult with a recognized third-party expert
in the activity prior to issuing any notice of violation.

@ Any notice of violation issued under this chapter
pertaining to odors caused by agricultural activity shall

include a statement as to why the actiC-ty 1is inconsistent with

SIIL1 252 - 24—



good agricultural prnctic.s:i, or n statement that the odors have
substant%al advorso effect on_public health.

(€))] In any appeal to the pollution _control hearings
hoard or any judicial appeal, the agency issuing a Ffinal order
pertaining to odors caused by agricultural activity shall prove
the activity is inconsistent with good agricultural practices or

that the odors have a substantial adverse impact onpublic

"health. -

(C)) IT a person engaged in agricultural activity on a
contiguous piece of agricultural land sells or has sold a
portion of that land for residential purposes, the exemption of
this section shall not apply.

(6) As used in this section:

©)) “"Agricultural activity"” means the growing, raising,
orproduction of horticultural or viticultural crops, berries,
poultry, livestock, grain,” mint, hay, and dairy products.

(b) "Good agricultural, practices"™ means- economically
feasible practices which are customaryamong or appropriate to
farms and ranches of a similar nature inthe local area.

(c)” "Agricultural land”™ means at least TfTive acres of

land devoted primarily to the commercial production of livestock

mor agricultural commodities. 2.
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23 H-Il:— SiSCTlo:?" vSoc. 31. There is added, to chapter 90.40

24 BCW a new section to rend as follows:

25 (1) Prior to issuing a notice of violation related to
26- discharges from agricultural activity on agricultural land, the
27 department shall consider whether an enforcement®™ action would
2% contribute to -the conversion of agricultural land to
29 nonngricul j;ural uses. "Any enforcement action shall attempt to
30 minimize the possibility of such conversion.

31 (1) As used iIn this section:

32 @) "Agricultural activity" means the- growing, raising,
33 or production of horticultural or viticultufal crops, berries,
34 poultry, livestock, grain, mint, hay and dairy products. " oe

33 (b) "Agricwltural land” means at least five acres of

1 Uland devoted primarily to the commercial production of livestock

2 or agricultural commodities.



BE 1T ORDAINED by the Township of Pilesgrove, that ARTICLE VIII-
GENERAL STANDARDS AND REQUIREMENTS of the Pilesgrove Township Zoninf

Ordinance of 1978 1is hereby amended to add the following s"ection:

8.11 RIGHT TO FARM

The right to farm all land is hereby recognized to exist as a
na{yral right and is also hereby ordained to exist as a permitted
use everywhere 1in tbe 'TownshiL of Pilesgrove," regardless of zSning
designation and regardless of specified uses and prohibited uses
set forth "elsewhere fn this ordinance,- subject only to the res trietio
and regulations, for. intensive fowl or livestock, farms and subject to
qunship Health-and Sanitary codes. - The Right to‘Farm as it i1s used
in this section includes the use "of large 'irridation pumps and equip—
ment, aerial and ground seeding and spraying, large tractors, nuraerou
farm laborers and the application of chemical fertilizers, 1insecticic
and herbicides; all for the "purpose of producing from the land agri-

cultural products such "as vegetables™, grains; haytfruits, fjbers,

wood," trees, plants, shrubs, flower®s and seeds. JThis -Right to Farnm

shall also include "the "right to use land for grazing by animals, sub;
to the restrictions for intensive fowl or livestock farms. Tbe fore—
going uses and activities included in the Right to Farm, when reasonm
and necessary for the particular farming, livestock or fowl productic
and when conducted in accordance with generally accepted agricultural
practices, may occur on holidays, Sundays and weekdays, at night and
in the day, end the noise,” odors, dust and fumes that are caused by
them are also specifically permitted as part of the exercise of this
right. It is expressly found that whatever nuisance may be caused ti
others by such uses and activities so conducted, 1is more than offset
by the .benefits from farming to the neighborhood and.community, and
to society in general, by the preservation of open space, the beauty
of the .countryside and clean air and QW the preservation and cor.cinuj
of farming operations 1in Pilesgrove Township and 1in New Jersey as a
source of agricultural products for this and future generations.

ALL ordinances or parts of ordinances which are 1inconsistent

herewith are hereby repealed to the extent of such inconsistency.
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3-21-86

SENATE BILL 409 "RIGHT TO FARM"

36 STATES HAVE A FORM OF "RIGHT TO FARM" LEGISLATION. 6

STATES HAVE LEGISLATION PENDING. NEW YORK PIONEERED THIS AREA

IN 1971 WITH 115AGRICULTURAL DISTRICT LAW.

CONNECTICUT'S "RIGHT TO FARM" BILL HAS BEEN UPHELD BY THE

COURTS. WASHINGTON STATE HAS AN EXTREMELY STRONG "RIGHT TO

FARM" STATUTE-IT CREATES A "CONCLUSIVE PRESUMPTION" THAT

FARMING IS NOT A NUISANCE.

THE ALASKA MUNICIPAL LEAGUE'S POLICY STATEMENTS ARE SUPPORTIVE

OF THE IDEA BEHIND "RIGHT TO FARM" LEGISLATION, ACCORDING TO

MR. DAVID HEDBURG, PLANNING DIRECTOR OF THE FAIRBANKS NORTH

STAR BOROUGH.



SB-409 WILL NOT INTERFERE WITH MUNICIPALITIES' ZONING POWERS

OR THE POWER OF EMINENT DOMAIN.

SB-409 DOES NOT AFFECT THE ALASKA CODES OF CIVIL OR CRIMINAL
PROCEDURE. PEOPLE CAN STILL SUE CIVILLY UNDER AS 9.45.230 TO
ENJOIN ACTIVITY THEY CONSIDER NEGLIGENT OR IMPROPER. SB-409
WILL CREATE A PRESUMPTION OF NON-LIABILITY IF THE FARM 1S
BEING RUN PROPERLY. SINCE SB-409 ONLY DEALS WITH PRIVATE
NUISANCES « IT DOES NOT TOUCH PUBLIC NUISANCES-WHICH ARE
CRIMES. PUBLIC NUISANCES SUCH AS WATER POLLUTION WILL
CONTINUE TO BE PROSECUTED UNDER TITLE 46 OF THE ALASKA

STATUTES, AND D.E.C.'S AUTHORITY IS NOT TOUCHED BY SB-409.

SB-409 HELPS FARMERS AVOID HARASSMENT LAWSUITS BROUGHT BY
THOSE WHO MOVE IN AFTER THE FARM WAS ALREADY THERE FOR AT
LEAST 3 YEARS. THE FARM MUST NOT HAVE BEEN A NUISANCE AT THE

TIME IT BEGAN FOR SB-409 TO APPLY, AND IF THE FARM IS BEING

RUN IMPROPERLY OR NEGLIGENTLY SB-409 IS NO PROTECTION.



SB-409 IS SOMEWHAT FUTURISTIC IN ALASKA, BUT ACCORDING TO THE

PLANNING DIRECTOR OF THE NORTH STAR BOROUGH THERE ARE PRIVATE

NUISANCE LAWSUITS PENDING RIGHT NOW THAT ARE CREATING REAL

PROBLEMS FOR FARMERS IN THE FAIRBANKS' AREA. IN THE REST OF

THE COUNTRY THERE ARE THOUSANDS OF LAWSUITS FILED CONCERNING

SITUATIONS JUST LIKE THE ONE SB-409 SEEKS TO AVOID-FARMLAND

BEING ENCROACHED UPON BY SUBDIVISIONS - AND FARMLAND LOSING.

A FEBRUARY, 1986, STUDY OF THE MAT-SU BORO DONE BY THE

UNIVERSITY OF ALASKA UNDER THE DIRECTION OF DR. JAMES DREW

SAYS THAT 98% OF THOSE SURVEYED ARE OPPOSED TO DEVELOPMENT ON

AGRICULTURAL LANDS. THE STUDY CONCLUDED THAT "IT IS EVIDENT

THAT SUPPORT FOR RETENTION OF FARMLAND-ASSOCIATED AMENITIES IS

WIDESPREAD IN THE BOROUGH" (P.32 OF THE STUDY). THE STUDY

NOTED NOT ONLY THE FUNDAMENTAL VALUE OF FARMLAND IN PROVIDING

ALASKANS FOOD, BUT ALSO RECOGNIZED THE MORE ESOTERIC HISTORIC

AND TOURIST VALUE, ALONG WITH THE "UNIQUE BEAUTY" (P.3)

PROVIDED BY ALASKAN FARMLAND.



IT IS SIMPLY UNFAIR THAT A FARMER WHO WAS THERE FIRST SHOULD
BE DRAGGED INTO COURT DURING THE MIDDLE OF A VERY SHORT
GROWING SEASON FOR RUNNING A TRACTOR AT MIDNIGHT. SB-409 WILL

HELP AVOID THIS SITUATION.

SB-409 IS ONE SMALL PROVISION THAT WILL HELP THE ALASKAN

FARMER REMAIN PRODUCTIVE-AND THAT HELPS US ALL.

| ENCOURAGE YOU TO VOTE IN FAVOR OF SB-409. THANK YOU.

(LIST OF SUPPORTERS ON FOLLOWING PAGE)



LIST OF SUPPORTERS FOR SB-409

ALASKA STATE SOIL AND WATER CONSERVATION BOARD
(JOHN PEOPLES OF THIS BOARD HAS BEEN INSTRUMENTAL IN HELPING

DRAFT THIS LEGISLATION)

MAYOR JUANITA HELMS OF THE NORTH STAR BOROUGH

(MR. HEDBURG HELPED DRAFT THE CALIFORNIA "RIGHT TO FARM" BILL.
HE HAS SAID THAT THERE IS BROAD SUPPORT FOR SB-409 IN THE
FAIRBANKS-NORTH STAR BOROUGH, AND THAT THE ALASKA MUNICIPAL

LEAGUE'S POLICY STATEMENTS ARE FAVORABLE TOWARD THE IDEA OF

ALASKA FARMERS AND STOCKGROWERS ASSOCIATION

("RIGHT TO FARM" LEGISLATION IS PART OF THEIR 1986 RESOLUTION

PLATFORM)



ALASKA HORTICULTURE ASSOCIATION

(THEIR LETTER OF MARCH 6, 1986 STATES, "OUR ASSOCIATION

RECOGNIZES THE RAPID DEVELOPMENT OF ALASKAN FARM LANDS INTO

HOUSING AREAS AS A VERY REAL THREAT TO THE INDUSTRY. WE MUST

PROTECT WHAT FARMING AND HORTICULTURAL EFFORTS AND

OPPORTUNITIES WE HAVE TO ASSURE THE POTENTIAL FOR PRODUCTION

OF ALASKAN-GROWN FOOD AND PLANT MATERIALS.")
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Original sponsor: Kerttula

IN THE SENATE RY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 409 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an 1important contribution to the economy of the state and that
the encouragement, development, 1improvement, and preservation of agricul-
ture will result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban Jland uses threatens the
permanent loss of agricultural land.

* Sec. 2. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.
(a) An agricultural operation and an operation appurtenant to an
agricultural operation 1is not and does not become a private nuisance
by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than three years and if
the agricultural operation was not a nuisance at the time the agricul —
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section supersede a municipal

ordinance or regulation to the contrary.

_1- CSSB 409 (Res)
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Alaska Horticultural Association

March 6, 1936

Senator Sturgelewski

Pouch V
Juneau, AK 99801

RE: SENATE BILL 409
Dear Senator Sturge lewski:

We are writing to express our strong support for SB 409,
the Alaska Right to Farm Act. The Alaska Horticultural
Association enthusiastically welcomes the support for
farming and horticulture expressed by this Bill and asks
your support 1in assuring 1its passage through the Senate.

Our Association recognizes the rapid development of Alaskan
farm lands 1into housing areas as a very real threat to the
industry. We must protect what farming and horticultural
efforts and opportunities we have to assure the potential
for production of Alaskan-grown food and plant materials.

We must protect the economic and self-sufficiency advantages
farming affords the State of Alaska. Our hard-working
farmers and horticulturists deserve consideration and defense.

Very Sincerely Yours,

P.0. Box 1909, Palmer, Alaska 99645
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Introduced: 2/13/86
Referred: Resources

IN THE SENATE BY KERTTULA
SENATE BILL NO. 409
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS. (@) The legislature finds that

(1) agriculture makes an important contribution to the economy
of the state;

(2) agricultural land constitutes a wunique and irreplaceable
resource of statewide significance;

(3) the continuation of farming pi(eserves the landscape and the
environmental resources of the state;

(4) agricultural lanjKcontributes to tourism;

(5) agricultural land furthers the# «rfbnomic sej Eiciency of
the people of the state; and

(6) the encouragement, development, improvement, and preserva-
tion of agriculture will result in a general Dbenefit to the health and
welfare of the people of the state.

(b) The legislature further finds that conflicts between agricultural
operations and the urban and suburban 1land uses threatento force the
abandonment of agricultural operations and the conversionof agricultural
land to nonagricultural uses and the permanent Jloss of the agricultural
land to the economy and to the human and environments of the state.

* Sec. 2. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

(@ An agricultural operation and an operation appurtenant to an

agricultural operation is not and does not become a private nuisance

SB 409
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by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than one year and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section prevail over a munici-

pal ordinance or regulation to the contrary.

SB 409 -2-



MESSAGE TO THE SENATE

HOUSE

May 7 1986

MR PRESIDENT:

The House has passed CSSB 409(Res) (right to farm) with the
following amendment:

HCS CSSB 409(Jud) amH (same title)

and it is—transmitted for consideration.

CHIEF CLEHK OF THE HOUSE



Offered: 4/30/86
Referred: Rules

Original sponsor: Kerttula

1 IN THE SENATE BY THE JUDICIARY COMMITTEE
2 HOUSE CS FOR CS FOR SENATE BILL NO. 409 (Judiciary) am H

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to a right to farm."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-

ture makes an important contribution to th~ economy of the state and that

©

10 the encouragement, development, improvement, and preservation of agricul-
11 ture will result in a general benefit to the health and welfare of the
12 people of the state. The legislature further finds that conflict between
13 agricultural operations and urban and suburban land wuses threatens the

14 permanent loss of agricultural land.

15 ¥ Sec. 2. AS 09.45 is amended by adding a newsection to read:

16 Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

17 (a) An agricultural operation is not and does not become a private

18 nuisance by a changed condition that exists on neighboring land if the

19 agricultural operation has been in operationfor more thanthree years

20 and if the agricultural operation was not a nuisance at the time the

21 agricultural operation began.

22 (b) The provisions of (a) of this section do not apply to

23 (1) liability resulting from improper or negligent conduct
of agricultural operations; or

2 (2) flooding caused by the agricultural operation.

26 (¢c) The provisions of (a) of this section supersede a municipal

21 ordinance, resolution, or regulation to the contrary.

28 (d) In this section, "agricultural operation" means

29 (1) any agricultural and farming activity such as

-1- HCS CSSB 409 (Jud) am H
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(A) the cultivation, conserving, and tillage of the
soil;

(B) dairying;

(C) the operation of greenhouses;

(D) the production, cultivation growing, and harvest-
ing of an agricultural, floricultural, or horticultural com-
modity ;

(E) the raising of livestock, bees, fur-bearing ani-
mals, or poultry;

(F) forestry or timber harvesting operations;

(2) any practice conducted on the agricultural operation as
an incident toor in conjunction with activities described in (1) of

this subsection.

HCS CSSB 409 (Jud) am H -2-
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Offered: 3/17/86
Referred: Rules

Original sponsor: Kerttula

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 409 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an important contribution to the economy of the state and that
the encouragement, development, improvement, and preservation of agricul-
ture will result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban land uses threatens the
permanent loss of agricultural land.

* Sec. 2. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.
(a) An agricultural operation and an operation appurtenant to an
agricultural operation is not and does not become a orivate nuisance
by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than three years and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(¢c) The provisions of (a) of this section supersede a municipal

ordinance or regulation to the contrary.

-1- CSSB 409 (Res)



HCS FOR CS FOR SB-409

REQUESTED CONCURRENCE WITH THE HCS (JUDICIARY) FOR CS

(RESOURCES) FOR SB-409, AS AMENDEND ON THE HOUSE FLOOR ON

5-6-86.

NO HARMFUL CHANGES IN THE BILL.

IN SENATE WE CUT DOWN THE LEGISLATIVE FINDINGS TO INCLUDE

THE MOST IMPORTANT STATEMENT-THAT AGRICULTURE MAKES A

CONTRIBUTION AND THAT THE STATE HAS AN INTEREST IN

PROTECTING AGRICULTURAL LAND.

IN SENATE WE RAISED THE NUMBER OF YEARS AN AGRICULTURAL

OPERATION HAD TO BE IN EXISTANCE BEFORE IT COULD GET THE

BENEFIT OF THE BILL FROM ONE YEAR TO THREE YEARS.



BILL WENT TO HOUSE.

HOUSE CHANGES INCLUDE:

1. ADDING MUNICIPAL RESOLUTIONS TO THE LIST OF MUNICIPAL

ACTIONS THIS BILL WOULD SUPERCEDE (REMEMBER-THE BILL DOES

NOT AFFECT ZONING OR EMINENT DOMAIN. THE BILL WOULD ONLY

SUPERCEDE MUNICIPAL ACTIONS THAT ATTEMPTED TO MAKE

AGRICULTURAL OPERATIONS PRIVATE NUISANCES EVEN IF THEY WERE

ACTING PROPERLY.). THIS CHANGE CAME IN HOUSE C&RA.

2. DEFINED "AGRICULTURAL OPERATION". THIS WAS PROBABLY A

GOOD IDEA. MANY STATES DO THIS AND | TOOK THE STATE SOIL

AND WATER CONSERVATION DISTRICT ASSOCIATION'S DEFINITION

ALONG WITH THE BEST OUT OF THE OTHER STATE'S DEFINITIONS TO

COME UP WITH OURS. IT WILL COVER ALL FARMING, DAIRYING,

GREENHOUSES, BEES, POULTRY, FORESTRY, LIVESTOCK RAISING-AND

THE PRACTICES THAT GO ALONG WITH THEM. BECAUSE WE DEFINED



THE AG OPERATION, WE TOOK OUT THE SECTIONS SAYING THAT "AN
OPERATION APPURTENANT" TO AN AGRICULTURAL OPERATION IS
COVERED BY THE BILL, SINCE IT WAS INCLUDED IN THE DEFINITION

OF AG OPERATION.(CHANGE CAME IN HOUSE JUDICIARY).

3. MADE FLOODING FROM AN AGRICULTURAL OPERATION ONE OF THE
THINGS NOT PROTECTED BY THE BILL. FLOODING HAS
TRADITIONALLY BEEN STRICT LIABILITY, AND THERE WAS CONCERN
THAT THE ORIGINAL BILL MIGHT CHANGE THIS. | AM CONFIDENT
THAT IT WOULD NOT HAVE, HOWEVER THE CHANGE DOES NOT HARM THE
BILL IN ANY WAY AND IT DOES CLARIFY THE SOMEWHAT UNIQUE
SITUATION FLOODING HAS IN TORT LAW. THIS CHANGE CAME IN
HOUSE JUDICIARY. ON THE HOUSE FLOOR REP. PEARCE AMENDED
THIS CHANGE TO MAKE IT CLEAR THAT ONLY FLOODING FROM AN
AGRICULTURE OPERATION COULD TAKE THE FARMER OUT OF THE

BILL'S AMBIT. THIS WHOLE AREA IS COVERED IN A DIFFERENT



PART OF TORT LAW, SB-409 WAS NEVER INTENDED TO TOUCH IT,

THE CHANGE SIMPLY MAKES THAT CLEAR.

THE CHANGES ARE ALL ACCEPTABLE TO THE FARMING COMMUNITY,

THEY DO NOT CHANGE THE BILL, BUT ONLY CLARIFY.
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eferred: Rules

Original sponsor: Kerttula

IN THE SENATE
HOUSE CS FOR CS FOR SENATE DILL NO. A09 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an important contribution to the economy of the state and that
the encouragement, development, improvement, and preservation ofagricul-
turew ill result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban land wusesthreatens the
permanent loss of agricultural land.
* Sec. 2. AS 09.A5 is amended by adding a new section to read:
Sec. 09.A5.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.
(a) An agricultural operation is not and does not become a private
nuisance by a changed condition that exists on neighboring land if the
agricultural operation has been in operation for more than three years
and if the agricultural operation was not a nuisance at the time the
agricultural operation began.
(b) The provisions of (a) of this section do not apply to
(1) liability resulting from improper or negligent conduct
of agricultural operations; or
(2) flooding™"fromcu&tujroldJi. cpsrarpp]
(c) The provisions of (a) of this section supersede a municipal
ordinance, resolution, or regulation to the contrary.
(d) In this section, "agricultural operation" means

(1) any agricultural and farming activity such as

-1- HCS CSSB A09(ud)



— O o B~ W N

(e0)

10
11
12
13

(A) the cultivation, conserving, and tillage of

soil;
(B) dairying;
(C) the operation of greenhouses;

the

(D) the production, cultivation growing, and harvest-

ing of an agricultural, floricultural, or horticultural
modity;

(E) the raising of livestock, bees, fur-bearing
mals, or poultry;

(F) forestry or timber harvesting operations;

(2) any practice conducted on the agricultural operation as

an incident to or in conjunction with activities described in

this subsection.

HCS CSSB 409(Jud) -] -
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Offered: A/730/86
Referred: Rules

Original sponsor: Kerttula

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. A09 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an important contribution to the economy of the state and that
the encouragement, development, improvement, and preservation of agricul-
ture will result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban land wuses threatens the
permanent loss of agricultural land.

* Sec. 2. AS 09.A5 is amended by adding a new section to read:

Sec. 09.A5.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.
(a) An agricultural operation is not and does not become a private
nuisance by a changed condition that exists on neighboring land if the
agricultural operation has been in operation for more than three years
and if the agricultural operation was not a nuisarce at the time the
agricultural operation began,
(b; The provisions of (a) of this section do not apply to
(1) liability resulting from improper or negligent conduct
of agricultural operations; or
(2)  flooding.
(c) The provisions of (a) of this section supersede a municipal
ordinance, resolution, or regulation to the contrary.
(d) In this section, "agricultural operation" means

(1) any agricultural and farming activity such as

-1- HCS CSSB A09 Jud)
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soil;
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the cultivation, conserving, and tillage of the

dairying;
the operation of greenhouses;

the production, cultivation growing, and harvest-

ing of an agricultural, floricultural, or horticultural com-

modity ;
(E)

the raising of livestock, bees, fur-bearing ani-

mals, or poultry;

(F)
(2)

forestry or timber harvesting operations;

any practice conducted on the agricultural operation as

an incident to or in conjunction with activities described in (1) of

this subsection.

HCS CSSB 409 (Jud)
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Offered: 4/4/86
Referred: Resources and
Judiciary

Original sponsor: Kerttula

IN THE SENATE
HOUSE CS FOR CS FOR SENATE BILL NO. 409 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act _elating to a right to farm.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an important contribution to the economy of the state and that
the encouragement, development, improvement, and preservation of agricul-
ture will result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban Jland wuses threatens the
permanent loss of agricultural land.

* Sec. 2. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES
(@) An agricultural operation and an operation appurtenant to an
agricultural operation is not and does not become a private nuisance
by a changed condition that existson neighboring land if the agricul-
tural operation has been in operation for more than three years and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section supersede a municipa

ordinance, resolution, or regulation to the contrary.

-1- HCS CSSB 409 (C&RA)
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Offered: 3/17/786 L \
Referred: Rules 1 \

Original sponsor: Kerttula rs r\»

IN THE SENATE BY THE RESOURCESCOMMITTEE
CS FOR SENATE BILL NO.>.409 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul-
ture makes an important contribution to the economy of the state and that
the encouragement, development, improvement, and preservation of agricul-
turew ill result in a general benefit to the health and welfare of the
people of the state. The legislature further finds that conflict between
agricultural operations and urban and suburban land wusesthreatens the
peimanent loss of agricultural land.

* Sec. 2. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.
(a) An agricultural operation and an operation appurtenant to an
agricultural operation is not and does not become a private nuisance
by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than three years and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section supersede a municipal

ordinance or regulation to the contrary.

-1- CSSB 409 (Res)
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Introduced: 2/13/786
Referred: Resources

IN THE SENATE BY KERTTULA
SENATE BILL NO. 409
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF TKJ STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS. (a) The legislature finds that

(1) agriculture makes an important contribution to the economy
of the state;

(2) agricultural land constitutes a wunique and irreplaceable
resource of statewide significance;

(3) the continuation of farming preserves the landscape and the
environmental resources of the state;

(4) agricultural land contributes to tourism;

(5) agricultural land furthers the economic self-sufficiency of
the people of the state; and

(6) the encouragement, development, improvement, and preserva-
tion of agriculture will result in a general benefit to the health and
welfare of the people of the state.

(b) The legislature further finds that conflicts between agricultural
operations and the urban and suburban land wuses threaten to force the
abandonment of agricultural operations and the conversion of agricultural
land to nonagricultural uses and the permanent loss of the agricultural
land to the economy and to the human and environments of the state.

* Sec. 2. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

(a) An agricultural operation and an operation appurtenant to an

agricultural operation is not and does not become a private nuisance

~1- SB 409
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by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than one year and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section prevail over a munici-

pal ordinance or regulation to the contrary.

SB 409 -2-
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Introduced: 2/13786
Referred: Resources

IN THE SENATE BY KERTTULA
SENATE BILL NO. 409
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a right to farm."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. LEGISLATIVE FINDINGS. (a) The legislature finds that

(1) agriculture makes an important contribution to the economy
of the state;

(2) agricultural land constitutes a unique and irreplaceable
resource of statewide significance;

(3) the continuation of farming preserves the landscape and the
environmental resources of the state;

(4) agricultural land contributes to tourism;

(5) agricultural land furthers the economic self-sufficiency of
the people of the state; and

(6) the encouragement, development, improvement, and preserva-
tion of agriculture will result in a general benefit to the health and
welfare of the people of the state.

(b) The legislature further finds that conflicts between agricultural
operations and the urban and suburban land uses threaten to force the
abandonment of agricultural operations and the conversion of agricultural
land to nonagricultural uses and the permanent loss nf the agricultural
land to the economy and to the human and environments of the state.

* Sec. 2. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

(@) An agricultural operation and an operation appurtenant to an

agricultural operation is not and does not become a private nuisance

-1- SB 409
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by a changed condition that exists on neighboring land if the agricul-
tural operation has been in operation for more than one vyear and if
the agricultural operation was not a nuisance at the time the agricul-
tural operation began.

(b) The provisions of (a) of this section do not apply to a
nuisance resulting from improper or negligent conduct of agricultural
op> ations or operations appurtenant to an agricultural operation

(c) The provisions of (a) of this section prevail over a munici

pal ordinance or regulation to the contrary.

SB 409 o
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