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RE: S e n a t e  Commix.i.ee . S u b s t i t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  for

H o u s e  B i l l  N o . 288 (Resources) "An A c t  r e l a t i n g  to  t h e  

t a k i n g  o f  f i s h  a n d  g a m e  for s u b s i s t e n c e  a n d  p e r s o n a l  use; 

a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

C h a i r m a n ,  S e n a t e  R e s o u r c e  C o m m i t t e e

FROM: S e n a t e  Resoi C o m m i t t e e  S t a f f  (_

W h e n  t h e  s u b s i s t e n c e  b i l l  c a m e  t o  t h e  S e n a t e  R e s o u r c e s  

C o m m i t t e e ,  s t a f f  a s k e d  L e g a l  S e r v i c e s  t o  r e v i e w  t h e  b i l l  to 

se e  if all t h e  p r o v i s i o n s  o f  t h e  b i l l  w e r e  e n c o m p a s s e d  in t h e  

b i l l  title. L e g a l  S e r v i c e s  i d e n t i f i e d  f o u r  p r o v i s i o n s  of t h e  

S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  t h a t  w e r e  " a r g u a b l y  n o t  

e n c o m p a s s e d  b y  t h e  b i l l  t i t le". T w o  of  t h e s e  s e c t i o n s  w e r e  

r e m o v e d  b y  t h e  R e s o u r c e s  c o m m i t t e e .  It w a s  f e l t  t h a t  a c a s e  

c o u l d  b e  m a d e  f o r  t h e  o t h e r  t w o  s e c t i o n s  b e i n g  w i t h i n  t h e  

s c o p e  of  t h e  title.

T h e s e  p r o v i s i o n s  are: p a g e  1, s e c t i o n  2, l i n e s  15 t h r o u g h  17, 

w h i c h  state:

"(12) r e g u l a t i n g  c o m m e r c i a l ,  sport, s u b s i s t e n c e ,  and 

p e r s o n a l  u s e  f i s h i n g  as n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  

d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  of f i s h e r i e s . "  

a n d  p a g e  4, l i n e s  6 t h r o u g h  9 w h i c h  state:

"Sec. 1 6 . 0 5 . 2 5 9 .  A D M I N I S T R A T I V E  A P P E A L S .  T h e  B o a r d  of 

F i s h e r i e s  a n d  t h e  B o a r d  of Game, a c t i n g  j o i n t l y ,  m a y  e s t a b l i s h



b y  r e g u l a t i o n  a n  a p p e a l  p r o c e d u r e  f o r  p e r s o n s  a g g r i e v e d  b y  t h e  

a d o p t i o n  o r  r e p e a l  o f  a r e g u l a t i o n . "

' -  S i n c e  t h a t . o p i n i o n  f r o m  L e g a l  Services, a n d , - u n f o r t u n a t e l y ,  

a f t e r  t h e  R e s o u r c e s  C o m m i t t e e  p a s s e d  o u t  S C S  f o r  C S H B  288 

( Resources) ,.-three r e l e v a n t  e v e n t s  h a v e  o c c u r r e d :

][7~~Xir s u b s e q u e n t  d i s c u s s i o n s  a m o n g  Lecral S e r v i c e s  st a f f s - t h e  

b e l i e f  t h a t  t h e  p r e v i o u s l y  i d e r i f i f i e d ^ p r o v i s i o n s  d o  n o t  fit 

w i t h i n  t h e  .bi-l'l''^’*t i t l e  h a s  s t r e n g t h e n e d ]

2) L e g a l  S e r v i c e s  h a s  i d e n t i f i e d  t w o  a d d i t i o n a l  p r o v i s i o n s  

w h i c h  c a u s e  its s t a f f  co n c e r n .

a) S o m e  m e m b e r s  o f  t h e  L e g a l  S e r v i c e s  s t a f f  fe e l  t h a t  

p a g e  2, s e c t i o n  4, l i n e s  14 a n d  15, d o  n o t  fit u n d e r  t h e  

ti t l e .  T h i s  s e c t i o n  states:

"(10) r e g u l a t i n g  s p o r t  h u n t i n g  a n d  s u b s i s t e n c e  h u n t i n g  as 

n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  

of  g a m e . "

b) L e g a l  S e r v i c e s  h a s  a l s o  i d e n t i f i e d  S e c t i o n  3 of t h e  

R e s o u r c e s  CS as p r o b a b l y  n o t  c o m p l y i n g  w i t h  t h e  b i l l ' s  

ti t l e .  T h i s  is a l o n g e r  s e c t i o n  t h a t  d e a l s  w i t h  

p r o v i d i n g  a r e a s o n a b l e  o p p o r t u n i t y  f o r  p e r s o n a l  use, 

s p o r t  a n d  c o m m e r c i a l  f ishing. It  w a s  a n  a m e n d m e n t  t h a t  

w a s  o f f e r e d  b y  S e n a t o r  F i s c h e r  a n d  a d o p t e d  b y  t h e  

c o m m i t t e e  a t  its l a s t  m e e t i n g  o n  s u b s i s t e n c e .

g j  A l
TM-tk'

1 ^3) Legal--Services h a s  j u s t  a d v i s e d  c o m m i t t e e  s t a f f  that-tfie ^ - ] £ 

g e n e r a l  s e v e r a b i l i t y  p r o v i s i o n  c o n t a i n e d  in..Title 1 d o e s  n o t  < 

a p p l y  t o  t i t l e  q u e s t i o n s .  T h i s  m e a n s . t h a t  if a f t e r  a b i l l  h a s  

b e c o m e  law, a c o u r t  finds^th^it a n y  p r o v i s i o n  o f  t h e  b i l l  w a s ^ L
  jts\

n o t  e n c o m p a s s e d  in-^the b i l l ' s  title, n o t  j u s t  t h a t  p r o v i s i o n  j ^ .

b u t  t h e  e n t i r e  l a w  w o u l d  b e  i n v a l i d a t e d .

I t  is t h i s  l a s t  r e v e l a t i o n  w h i c h  is p a r t i c u l a r l y  se r i o u s .  

W h i l e  t h e  s e c t i o n s  a t  i s s u e  a r e  d e s i r a b l e  a n d  it is f e l t  t h a t



a

b i l l ' s  t i t l e ,  n o n e  o f  t h e s e  s e c t i o n s  a r e  s o  c r u c i a l  

b i l l ' s  p u r p o s e  t h a t  t h e y  a r e  w o r t h  r i s k i n g  t h e  e n t i r e  bill.

It  is r e c o m m e n d e d  t h a t  S e n a t o r  R o d e y  b e  a s k e d  if h e  w o u l d  

a g r e e  f o r  S C S  f o r  CSH'3 288 (Resources) t o  b e  r e f e r r e d  b a c k  to 

t h e  R e s o u r c e s  C o m m i t t e e  f o r  o n e  m e e t i n g  f o r  u s  t o  c o r r e c t  t h i s  

p r o b l e m .  L e g a l  s e r v i c e s  is p r e p a r i n g  a m e mo.
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O r i g i n a l  s p o n s o r s  R u l e s / G o v e r n o r

IN T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 288 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the t a k i n g  o f  f i s h  a n d  g a m e  for

s u b s i s t e n c e  a n d  p e r s o n a l  use; a n d  p r o v i d i n g  for an 

e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 )  is a m e n d e d  to read:

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  f i s h , p e r s o n a l  

u s e  fish, s u b s i s t e n c e  fish, or p r e d a t o r s  or o t h e r  c a t e g o r i e s  e s s e n t i a l  

for r e g u l a t o r y  p u r p o s e s ;

* Sec. 2. A S  1 6 . 0 5 . 2 5 1 ( a )  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(12) r e g u l a t i n g  c o m m e r c i a l ,  sport, s u b s i s t e n c e ,  a n d  p e r s o n a l  

u s e  f i s h i n g  as n e e d e d  for the c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a­

ti o n  o f  f i s h e r i e s .

* Sec. 3. A S  1 6 . 0 5 . 2 5 5 ( a )  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(10) r e g u l a t i n g  s p o r t  h u n t i n g  a n d  s u b s i s t e n c e  h u n t i n g  as

n e e d e d  for the c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  o f  game.

* Sec. 4. A S  1 6 .05 is a m e n d e d  b y  a ’".ding n e w  s e c t i o n s  to read:

Sec. 1 6 . 0 5 . 2 5 8 .  S U B S I S T E N C E  U S E  A N D  A L L O C A T I O N  O F  F I S H  A N D  GAME, 

(a) T h e  B e a r d  of  F i s h e r i e s  and t h e  B o a r d  of G a m e  s h a l l  i d e n t i f y  the 

f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s ,  o r  p o r t i o n s  of  s t o c k s  a n d  p o p u­

lat i o n s ,  t h a t  are c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  for s u b s i s t e n c e  

in e a c h  r u r a l  a r e a  i d e n t i f i e d  b y  the b o a r d s .

(b) T h e  b o a r d s  s h a l l  d e t e r m i n e
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s u s t a i n e d  y i e l d ;  a n d

(2) h o w  m u c h  o f  the h a r v e s t a b l e  p o r t i o n  is n e e d e d  to p r o­

v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  the s u b s i s t e n c e  u s e s  o f  those 

s t o c k s  a n d  p o p u l a t i o n s .

(c) T h e  b o a r d s  s h a l l  a d o p t  s u b s i s t e n c e  f i s h i n g  a n d  s u b s i s t e n c e  

h u n t i n g  r e g u l a t i o n s  f o r  e a c h  s t o c k  a n d  p o p u l a t i o n  f o r  w h i c h  a h a r v e s t -  

a b l e  p o r t i o n  is d e t e r m i n e d  to e x i s t  u n d e r  (b)(1) o f  this s e c t i o n .  If 

the h a r v e s t a b l e  p o r t i o n  is n o t  s u f f i c i e n t  to a c c o m m o d a t e  a l l  c o n s u m p­

tiv e  u s e s  of  the s t o c k  o r  p o p u l a t i o n ,  b u t  is s u f f i c i e n t  to a c c o m m o d a t e  

s u b s i s t e n c e  u s e s  o f  the s t o c k  or p o p u l a t i o n ,  t h e n  n o n w a s t e f u l  s u b s i s­

te n c e  u s e s  s h a l l  b e  a c c o r d e d  a p r e f e r e n c e  o v e r  o t h e r  c o n s u m p t i v e  uses, 

a nd the r e g u l a t i o n s  s h a l l  p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  

the s u b s i s t e n c e  uses. If the h a r v e s t a b l e  p o r t i o n  is s u f f i c i e n t  to 

a c c o m m o d a t e  the s u b s i s t e n c e  us e s  of  the s t o c k  o r  p o p u l a t i o n ,  t h e n  the 

b o a r d s  m a y  p r o v i d e  f o r  o t h e r  c o n s u m p t i v e  u s e s  o f  the r e m a i n d e r  o f  the 

h a r v e s t a b l e  p o r t i o n .  If it is n e c e s s a r y  to r e s t r i c t  s u b s i s t e n c e  

f i s h i n g  o r  s u b s i s t e n c e  h u n t i n g  in o r d e r  to a s s u r e  s u s t a i n e d  y i e l d  or 

c o n t i n u e  s u b s i s t e n c e  u s e s ,  t h e n  the p r e f e r e n c e  s h a l l  b e  l i mited, and 

the b o a r d s  s h a l l  d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  ushers, b y  a p p l y i n g  the 

f o l l o w i n g  c r i t e r i a :

(1) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  f i s h  s t o c k  or 

g a m e  p o p u l a t i o n  as the m a i n s t a y  o f  l i v e l i h o o d ;

(2) l o c a l  r e s i d e n c y ;  a n d

(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

(d) T h e  b o a r d s  m a y  a d o p t  r e g u l a t i o n s  c o n s i s t e n t  w i t h  this s e c­

tion  that a u t h o r i z e  t a k i n g  f o r  n o n s u b s i s t e n c e  u s e s  a s t o c k  or p o p u l a­

tio n  i d e n t i f i e d  u n d e r  (a) of this s e c t i o n .
rcK\
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m a y  b e  t a k e n  o n l y  u n d e r  n o n s u b s i s t e n c e  r e g u l a t i o n s .

(f) T a k i n g s  a u t h o r i z e d  u n d e r  this s e c t i o n  a r e  s u b j e c t  to r e a s o n­

abl e  r e g u l a t i o n  of  s e a s o n s ,  c a t c h  or b a g  l i m its, a n d  m e t h o d s  and

m e a n s .  T a k i n g s  a n d  u s e s  o f  r e s o u r c e s  a u t h o r i z e d  u n d e r  this s e c t i o n

a r e  s u b j e c t  to A S  16.05 . 8 3 1  a n d  A S  16.30.

Sec. 16. 0 5 . 2 5 9 .  A D M I N I S T R A T I V E  A P P E A L S .  T h e  B o * r d  o f  F i s h e r i e s  

a n d  the B o a r d  o f  Game, a c t i n g  j o i n t l y ,  m a y  e s t a b l i s h  b y  ' j g u l a t i o n  an

a p p e a l  p r o c e d u r e  f o r  p e r s o n s  a g g r i e v e d  b y  the a d o p t i o n  o r  r e p e a l  of a

r e g u l a t i o n .

* Sec. 5. A S  16.05 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 6 . 0 5 . 2 6 1 .  N O  S U B S I S T E N C E  D E F E N S E .  In a p r o s e c u t i o n  for 

the t a k i n g  of  f i s h  o r  g a m e  in v i o l a t i o n  o f  a s t a t u t e  or r e g u l a t i o n ,  it 

is n o t  a d e f e n s e  th a t  the t a k i n g  w a s  d o n e  f o r  s u b s i s t e n c e  uses.

* Sec. 6. A S  16 . 0 5 . 3 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) T h e  B o a r d  o f  F i s h e r i e s  a n d  the B o a r d  o f  G a m e  m a y  a dopt 

r e g u l a t i o n s  p r o v i d i n g  f o r  the i s s u a n c e  a n d  e x p i r a t i o n  o f  s u b s i s t e n c e  

p e r m i t s  f o r  a r e a s ,  v i l l a g e s ,  c o m m u n i t i e s ,  g r o u p s ,  o r  i n d i v i d u a l s  as 

n e e d e d  for a u t h o r i z i n g ,  r e g u l a t i n g  a n d  m o n i t o r i n g  the s u b s i s t e n c e  

h a r v e s t  o f  f i s h  a n d  game. T h e  b o a r d s  s h a l l  a d o p t  t h e s e  r e g u l a t i o n s  

w h e n  the s u b s i s t e n c e  p r e f e r e n c e  r e q u i r e s  a r e d u c t i o n  in the h a r v e s t  of 

a f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  b y  n o n s u b s i s t e n c e  users.

* Sec. 7. A S  1 6 . 0 5 . 9 4 0 ( 2 2 )  is a m e n d e d  to read:

(22) " s u b s i s t e n c e  f i s h i n g "  m e a n s  the t a k i n g  of, f i s h i n g  for, 

or p o s s e s s i o n  o f  fish, s h e l l f i s h ,  o r  o t h e r  f i s h e r i e s  r e s o u r c e s  b y  a 

r e s i d e n t dom i c i l e d  in a r u r a l  a r e a  o f  the s t a t e  f o r  s u b s i s t e n c e  uses 

w i t h  gi l l  net, seine, f i s h  w h e e l ,  l o n g  line, or o t h e r  m e a n s  d e f i n e d  by 

the B o a r d  of F i s h e r i e s ;
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a n d  t r a d i t i o n a l  u t a s  iIN A L A S K A ]  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  b y  a 

r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of  the s t a t e  f o r  d i r e c t  p e r s o n a l  or 

f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or t r a n s­

po r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  of 

n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r­

son a l  or f a m i l y  c o n s u m p t i o n ,  a n d  f o r  the c u s t o m a r y  trade, b a r t e r ,  or 

s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  iui [FOR T H E  F U R P O S E S  OF] 

this p a r a g r a p h ,  " f a m i l y” m e a n s  [ALL] p e r s o n s  r e l a t e d  b y  b l o o d ,  m a r­

riage, o r  a d o p t i o n ,  a n d  a [ANY] p e r s o n  l i v i n g  in [WITHIN] the h o u s e­

h o l d  on  a p e r m a n e n t  b a s i s ;

* Sec. 9. A S  1 6 . 0 5 . 9 4 0  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to read:

(28) " d o m i c i l e "  m e a n s  the true a n d  p e r m a n e n t  h o m e  o f  a 

p e r s o n  f r o m  w h i c h  t h e  p e r s o n  h a s  n o  p r e s e n t  i n t e n t i o n  o f  m o v i n g  a n d  to 

w h i c h  the p e r s o n  i n t e n d s  to r e t u r n  w h e n e v e r  the p e r s o n  is away; d o m i­

cil e  m a y  b e  p r o v e d  b y  p r e s e n t i n g  e v i d e n c e  a c c e p t a b l e  to the b o a r d s  of 

f i s h e r i e s  a n d  game;

(29) " f i s h  s t o c k "  m e a n s  a s p e c i e s ,  s u b s p e c i e s ,  g e o g r a p h i c  

g r o u p i n g  or  o t h e r  c a t e g o r y  of f i s h  m a n a g e a b l e  as a u nit;

(30) " g a m e  p o p u l a t i o n "  m e a n s  a g r o u p  o f  g a m e  a n i m a l s  o f  a 

s i n g l e  s p e c i e s  o r  s u b g r o u p  m a n a g e a b l e  as a unit;

(31) " p e r s o n a l  u s e  f i s h i n g "  m e a n s  the t a k ing, f i s h i n g  for, 

or p o s s e s s i o n  o f  f i n f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s ,  b y  

A l a s k a  r e s i d e n t s  f o r  p e r s o n a l  u s e  a n d  n o t  for s a l e  or b a r t e r ,  w i t h  

g i l l  or dip net, se i n e ,  f i s h  w h e e l ,  l o n g  line, o r  o t h e r  m e a n s  d e f i n e d  

b y  the B o a r d  of  F i s h e r i e s ;

(32) " r u r a l  a r e a "  m e a n s  a c o m m u n i t y  or a r e a  of  the s t a t e  in 

w h i c h  the n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  t r a d itional^ u s e  o f  f i s h  or
O/- Î \('a4aA - ----------
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(33) " s u b s i s t e n c e  h u n t i n g "  m e a n s  the t a k i n g  of, h u n t i n g  for, 

or p o s s e s s i o n  o f  g a m e  b y  a r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of the 

s t a t e  f o r  s u b s i s t e n c e  u s e s  b y  m e a n s  d e f i n e d  b y  the B o a r d  of  Game,

* Sec. 10. A S  1 0 . 0 5 . 2 5 1 ( b ) ,  1 6 . 0 5 . 2 5 5 ( b ) ,  a n d  1 6 . 0 5 . 2 5 7  a r e  r e p e a l e d .

*  Sec. 11. T h i s  A c t  t a kes e f f e c t  J u n e  1, 1986.
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D e a r  Ron,

T h a n k  y o u  f o r  y o u r  l e t t e r  w h i c h  I r e c e i v e d  F r i d a y .  A s  y o u  a r e  
aware, t h o u g h  w e  h a v e  a g r e e d  o n  s o m e  a s p e c t s  of t h e  
s u b s i s t e n c e  i s s u e  a n d  d i s a g r e e d  o n  o t h ers, I h a v e  a l w a y s  
v a l u e d  y o u r  o p i n i o n s .

I s h a r e  y o u r  o p i n i o n  t h a t  w e  all d e e p l y  d e s i r e  a f a i r  a n d  
w o r k a b l e  s u b s i s t e n c e  l a w  t h a t  w i l l  l a y  t h e  s u b s i s t e n c e  i s s u e  
to  r e s t  o n c e  a n d  f o r  all. T h e  S e n a t e  S t a t e  A f f a i r s  a n d  
R e s o u r c e s  C o m m i t t e e s  h a v e  w o r k e d  l o n g  a n d  h a r d  t o  m a k e  s u c h  a 
b i l l  a r e a l i t y .  I a p p r e c i a t e d  y o u r  c o m p l i m e n t s  o n  t h e  
i m p r o v e m e n t s  t o  t h e  bill.

A s  y o u  m e n t i o n ,  t h e  s u b s i s t e n c e  b i l l  n o w  h a s  a n u m b e r  o f  
i m p o r t a n t  p r o v i s i o n s  t h a t  w e r e  l a c k i n g  l a s t  year. A m o n g  t h e s e  
a r e :
- a r e q u i r e m e n t  t h a t  t h e  b o a r d s  i d e n t i f y  s u b s i s t e n c e  s t o c k s  
a n d  p o p u l a t i o n s  b y  area;
- a n  e x c l u s i o n  f r o m  s u b s i s t e n c e  h a r v e s t  of s t o c k s  a n d  
p o p u l a t i o n s  w h i c h  t h e  b o a r d s  d o  n o t  i d e n t i f y  as s u b j e c t  to  
s u b s i s t e n c e  uses. E x a m p l e s  w o u l d  p r o b a b l y  b e  b i s o n ,  elk, a n d  
m o u n t a i n  goats, m o s t  p o p u l a t i o n s  of D a l i  s h e e p  a n d  s o m e  
s t e e l h e a d  a n d  t r o u t  s t o c k s  a n d  b r o w n  b e a r  p o p u l a t i o n s ;
- a r e q u i r e m e n t  t h a t  s u b s i s t e n c e  u s e r s  b e  g i v e n  a r e a s o n a b l e  
o p p o r t u n i t y  t o  h a r v e s t ;
- a p r o v i s i o n  t h a t  al." t a k i n g s  o f  f i s h  a n d  g a m e  a r e  s u b j e c t  
t o  r e a s o n a b l e  r e g u l a t i o n  o f  sea s o n s ,  b a g  l i m its, a n d  m e t h o d s  
a n d  m e a n s ,  i n c l u d i n g  p r o h i b i t i o n s  o n  w a n t o n  w a s t e ;
- a p r o h i b i t i o n  a g a i n s t  t h e  u s e  o f  t h e  s u b s i s t e n c e  d e f e n s e  in 
v i o l a t i o n s  of  f i s h  a n d  g a m e  laws.

I b e l i e v e  w e  a g r e e  t h a t  all o f  t h e s e  a r e  i m p o r t a n t  
i m p r o v e m e n t s  t o  l a s t  y e a r ' s  bill. U n f o r t u n a t e l y  w e  s e e m  to

POUCH V 
JUNEAU. ALASKA 99811 

(907) 465-4907



d i s a g r e e  o n  t h e  m a j o r  p r i n c i p l e  o f  w h e t h e r  o r  n o t  t h e  
l e g i s l a t u r e  s h o u l d  p a s s  a b i l l  t h a t  c o m p l i e s  w i t h  f e d e r a l  law. 
I b e l i e v e  p a s s a g e  of  a b i l l  t h a t  l a c k s  t h a t  c o m p l i a n c e  w o u l d  
b e  a m e a n i n g l e s s  c h a r a d e  a n d  a d e c e p t i o n  of  t h e  p u b l i c .  L a c k  
o f  c o m p l i a n c e  w i l l  c a u s e  a f e d e r a l  t a k e o v e r  o f  m a n a g e m e n t  of 
o u r  f i s h  a n d  g a m e  o n  all p u b l i c  l a n d s  o n  J u n e  1, 1986. 
M a n a g e m e n t  of  o u r  o w n  r e s o u r c e s  w a s  o n e  of  t h e  d r i v i n g  f o r c e s  
i n  o u r  b e c o m i n g  a state, a n d  I a m  n o t  g o i n g  t o  b e  p a r t  o f  
g i v i n g  a w a y  t h a t  p r i n c i p l e .

T h e r e  m a y  b e  m a n y  w h o  w o u l d  l i k e  to  c h a r a c t e r i z e  t h e  d a n g e r  o f  
f e d e r a l  t a k e o v e r  o n  J u n e  1st as a n  e m p t y  t h r e a t  o r  as f e d e r a l  
b u l l y i n g .  U n f o r t u n a t e l y ,  n e i t h e r  is true. T h e  D e p a r t m e n t  of 
I n t e r i o r  c e r t a i n l y  w i s h e s  t o  a v o i d  t a k e o v e r  a n d  h a s  n e i t h e r  
t h e  m o n e y  n o r  m a n p o w e r  t o  d o  a d e c e n t  j o b  o f  m a n a g e m e n t  o f  o u r  
f i s h  a n d  game. A s s i s t a n t  S e c r e t a r y  H o r n  e m p h a s i z e d  t h a t  
p o i n t ,  b u t  h e  a l s o  m a d e  it p l a i n  t h a t  t h i s  is a n  i s s u e  on  
w h i c h  t h e  d e p a r t m e n t  d o e s  n o t  h a v e  d i s c r e t i o n .

If t h e  d e p a r t m e n t  t r i e s  t o  i g n o r e  t h e  f e d e r a l  law, I b e l i e v e  
w e  w o u l d  i m m e d i a t e l y  s e e  t h e  i s s u e  in c o u r t  u n d e r  S e c t i o n  807, 
t h e  J u d i c i a l  E n f o r c e m e n t  s e c t i o n  of A N I L C A .  W e  w o u l d  t h e n  b e  
f a c e d  n o t  o n l y  w i t h  a f e d e r a l  t a k e o v e r  o f  f i s h  a n d  g a m e  
m a n a g e m e n t ,  b u t  w i t h  t h e  v e r y  r e a l  r i s k  of a f e d e r a l  j u d g e  
d e c i d i n g  t h a t  h e  is g o i n g  t o  p e r s o n a l l y  s u p e r v i s e  t h a t  
m a n a g e m e n t .  B e f o r e  a n y o n e  d i s m i s s e s  t h a t  risk, I w o u l d  
s u g g e s t  t h a t  h e  o r  s h e  l o o k  v e r y  c a r e f u l l y  a t  w h a t  h a p p e n e d  in 
W a s h i n g t o n  S t a t e  w i t h  J u d g e  Boldt.

I r e a l i z e  t h a t  t h e r e  a r e  p e r s o n s ,  i n c l u d i n g  s o m e  i n  t h e  
l e g i s l a t u r e ,  so s t r o n g l y  o p p o s e d  t o  s u b s i s t e n c e  t h a t  t h e y  
w o u l d  w e l c o m e  s u c h  a s c e n a r i o ,  b e l i e v i n g  t h e  r e s u l t s  w o u l d  b e  
so o n e r o u s  t h a t  o u t  of  t h e  r e s u l t i n g  p o l i t i c a l  c h a o s  a s t r o n g  
m o v e m e n t  w o u l d  d e v e l o p  t o  c h a n g e  t h e  f e d e r a l  law. T h a t  
a p p r o a c h  is p l a y i n g  R u s s i a n  r o u l e t t e  w i t h  o u r  r e s o u r c e s .  T h e  
S t a t e  A f f a i r s  a n d  R e s o u r c e s  c o m m i t t e e s  h a v e  w o r k e d  v e r y  h a r d  
w i t h  p e o p l e  o n  a l l  s i d e s  of t h e  i s s u e  t o  h a m m e r  o u t  a 
s u b s i s t e n c e  b i l l  t h a t  w i l l  w o r k  f o r  all of us, r a t h e r  t h a n  
y i e l d i n g  t o  e a s y  r h e t o r i c  b a s e d  o n  h o w  w e  w i s h  t h i n g s  w e re.

I s h o u l d  p o i n t  o u t  t h a t  t h e r e  a r e  o n g o i n g  p r i v a t e  c o u r t  s u i t s  
c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  f e d e r a l  s u b s i s t e n c e  
law. E n a c t m e n t  o f  l e g i s l a t i o n  w i l l  h a v e  n o  e f f e c t  o n  t h e  
o u t c o m e  o f  t h o s e  suits. S u c h  l e g a l  b a t t l e s  c a n  t a k e  y e a r s ,  
h o w e v e r ,  w i t h  v e r y  u n c e r t a i n  r e s u l t s .  T h e  s a m e  c a n  b e  s a i d  
f o r  a t t e m p t s  t o  c h a n g e  t h e  f e d e r a l  law. W e  n e e d  a f a i r  a n d  
e q u i t a b l e  l a w  now, o n e  t h a t  r e t a i n s  o u r  o w n  c o n t r o l  o f  o u r  
r e s o u r c e s ,  a n d  is e n f o r c e a b l e  a n d  c o n s t i t u t i o n a l .  T h e  S e n a t e  
Re-iources C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  288 is s u c h  a 
b i l l .

I n  y o u r  l e t t e r  y o u  r a i s e  t h e  i s s u e s  o f  n e e d  a n d  r e s i d e n c e .  A s  
y o u  w e l l  know, t h e  u s e  of  a c r i t e r i o n  b a s e d  o n  i n d i v i d u a l  
e c o n o m i c  n e e d  is c l e a r l y  n o t  in c o m p l i a n c e  w i t h  f e d e r a l  law.



A s s i s t a n t  S e c r e t a r y  H o r n  t e s t i f i e d  t o  t h a t  d u r i n g  h i s  
a p p e a r a n c e  b e f o r e  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  o n  M a r c h  5, 
1 9 8 6 .  T h e  f e d e r a l  l e g i s l a t i  e h i s t o r y  o n  t h e  s u b j e c t  s t a t e s  
i n  p a r t ,  " T h e  p o l i c y  a l s o  r  'ires t h a t  r e g u l a t o r y  s y s t e m s  
w h i c h  e m p l o y  i n c o m e  r e q u i r  m a y  n o t  b e  i m p o s e d  o n  r u r a l

r e s i d e n t s . "

A l s o ,  a s  y o u  w e l l  k n o w ,  t h e  f e d e r a l  l a w  e x p l i c i t l y  a n d  r e ­
p e a t e d l y  r e f e r s  t o  " r u r a l  r e s i d e n t s . "  A  b i l l  w h i c h  i g n o r e s  
t h i s  f a c t  w o u l d  a l s o  c l e a r l y  n o t  c o m p l y .  A g a i n  t h e  f e d e r a l  
l e g i s l a t i v e  h i s t o r y  is s p e c i f i c  o n  t h i s  p o i n t .  I t  s t a t e s ,  " I t  
a l s o  s h o u l d  b e  n o t e d  t h a t  c u s t o m a r y  a n d  t r a d i t i o n a l  
s u b s i s t e n c e  u s e s  m u s t  b e  e v a l u a t e d  o n  a c o m m u n i t y  o r  a r e a  
b a s i s ,  r a t h e r  t h a n  a n  i n d i v i d u a l  b a s i s . "  T h i s  l e a v e s  u s  a 
g o o d  d e g r e e  o f  f l e x i b i l i t y ,  h o w e v e r ,  i n  d e f i n i n g  " r u r a l  a r e a "  
f o r  t h e  p u r p o s e  o f  t h i s  b i l l .

Y o u r  i n t e r p r e t a t i o n  o f  w h i c h  a r e a s  o f  t h e  s t a t e  w o u l d  h a v e  
s u b s i s t e n c e  u s e  e l i m i n a t e d  i n  t h e m  m a y  h a v e  b e e n  c o r r e c t  f o r  
t h e  b i l l  a s  i t  w a s  o r i g i n a l l y  i n t r o d u c e d  b y  t h e  g o v e r n o r .
T h a t  i n t e r p r e t a t i o n  is c l e a r l y  i n c o r r e c t ,  h o w e v e r ,  f o r  t h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  s u b s t i t u t e .

" R u r a l  a r e a "  i n  t h e  b i l l  i s  d e f i n e d  a s  "a c o m m u n i t y  o r  a r e a  o f  
t h e  s t a t e  i n  w h i c h  t h e  n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  
t r a d i t i o n a l  u s e  o f  f i s h  o r  g a m e  f o r  p e r s o n a l  o r  f a m i l y  c o n ­
s u m p t i o n  is a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  o f  t h e  
c o m m u n i t y  o r  a r e a . "  T h e  b i l l ' s  a c c o m p a n y i n g  s e c t i o n a l  
a n a l y s i s  c i t e s  C o n g r e s s ' s  i n t e n t  t o  p r o t e c t  s u b s i s t e n c e  u s e s  
w h e r e  " . . . s u c h  u s e s  h a v e  p l a y e d  a  l o n g  e s t a b l i s h e d  a n d  i m­
p o r t a n t  r o l e  i n  t h e  e c o n o m y  a n d  c u l t u r e  o f  t h e  c o m m u n i t y . . . " .  
T h e  s e c t i o n a l  f u r t h e r  s t a t e s ,  " I t  is e x p e c t e d  t h a t  t h e  b o a r d s  
. . . w o u l d  r e v i e w  a r e a s  a s  c o n d i t i o n s  c h a n g e  t o  a s s u r e  a r u r a l  
o r  n o n r u r a l  c l a s s i f i c a t i o n  is s t i l l  a p p r o p r i a t e . "

W h e t h e r  o r  n o t  a  c o m m u n i t y  o r  a r e a  i s  c l a s s i f i e d  a s  a " r u r a l  
a r e a "  f o r  t h e  p u r p o s e s  o f  t h i s  b i l l  w i l l  b e  a f a c t u a l  d e t e r ­
m i n a t i o n  b y  t h e  B o a r d s  o f  F i s h  a n d  G a m e .  S u b s i s t e n c e  w i l l  
e x i s t  i n  a r e a s  o n l y  a f t e r  t h e  b o a r d s  h a v e  m a d e  a f a c t u a l  
d e t e r m i n a t i o n  b a s e d  o n  t h e  e c o n o m y  o f  t h e  p a r t i c u l a r  a r e a  a n d  
t h e n  o n l y  o n  s t o c k s  a n d  p o p u l a t i o n s  i d e n t i f i e d  b y  t h e  b o a r d s  
a s  s u b j e c t  t o  s u b s i s t e n c e  u s e .  T h e  r e s u l t  o f  l i m i t i n g  t h e  
s u b s i s t e n c e  p r e f e r e n c e  t o  t h o s e  w h o  l i v e  i n  a r e a s  s o  
i d e n t i f i e d  w i l l  b e  t o  p r o t e c t  s u b s i s t e n c e  w h e r e  i t  i s  r e a l l y  
n e e d e d ,  b u t  l i m i t  i t  t o  a s m a l l  p e r c e n t a g e  o f  o u r  p o p u l a t i o n  
s o  c o n f l i c t s  w i l l  b e  d r a m a t i c a l l y  r e d u c e d .  A l l  o f  t h i s  is in 
p e r f e c t  c o m p l i a n c e  w i t h  f e d e r a l  law.

W e  r e a l i z e  t h a t  m a n y  A l a s k a n s  i n  e v e r y  p a r t  o u r  s t a t e  e a t  a 
g r e a t  d e a l  o f  f i s h  a n d  g a m e .  T h i s  b i l l  i s  n o t  i n t e n d e d  t o  
l i m i t  t h a t  i n  a n y  w a y .  W h a t  i s  i n t e n d e d ,  h o w e v e r ,  is t o  l i m i t  
t h e  n u m b e r  o f  p e o p l e  w h o  h a v e  a p r e f e r e n c e  o v e r  t h e  r e s t  o f  u s  
w h e n  i t  c o m e s  t i m e s  t o  h a r v e s t  t h a t  food.



I n  c l o s i n g ,  I f e e l  t h e  n e e d  t o  r e s p o n d  b r i e f l y  t o  y o u r  l a s t  
t w o  p a r a g r a p h s  w h i c h  l e f t  m e  m o r e  t h a n  a b i t  b e m u s e d .  Y o u r  
i n t e r p r e t a t i o n  o f  t h e  1 9 8 2  v o t e  is o n e  o f  t h e  m o s t  i n t e r e s t i n g  
a t t e m p t s  a t  r e v i s i o n i s t  h i s t o r y  I h a v e  e v e r  c o m e  a c r o s s .
S i n c e  y o u  s p e a r h e a d e d  t h e  m o v e  t o  r e p e a l  t h e  e x i s t i n g  l a w  i n  
1 9 8 2 ,  I t a k e  i t  y o u  f e l t  d i f f e r e n t l y  t h e n .

Y o u r  e x p r e s s e d  c o n c e r n  f o r  t h e  l a c k  o f  p u b l i c  h e a r i n g  f a l l s  in 
a  s i m i l a r  c a t e g o r y .  A s  t h i s  b i l l  h a s  m a d e  i t s  w a y  t h r o u g h  t h e  
l e g i s l a t u r e ,  i t  h a s  h a d  a s  m a n y  p u b l i c  h e a r i n g s  a s  a n y  p i e c e  
o f  l e g i s l a t i o n  I a m  a w a r e  of. T h e r e  h a v e  b e e n  n u m e r o u s  
s t a t e w i d e  t e l e c o n f e r e n c e s  a s  w e l l  a s  t w o - d a y  p u b l i c  h e a r i n g s  
i n  F a i r b a n k s  a n d  A n c h o r a g e .  T h e s e  h e a r i n g s  c u l m i n a t e d  i n  a 
s t a t e w i d e  t e l e c o n f e r e n c e  b y  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  
w h e r e  w e  l i s t e n e d  t o  e v e r y  p e r s o n  w h o  w i s h e d  t o  t e s t i f y .

I a m  s o r r y  y o u  w e r e  n o t  a w a r e  o f  t h e  m e e t i n g ,  b u t  I f e e l  

c o m p e l l e d  t o  p o i n t  o u t  t h a t  i t  w a s  t h o r o u g h l y  a d v e r t i s e d ,  v e r y  
w e l l  a t t e n d e d  a n d  i n c l u d e d  t e s t i m o n y  b y  R o b e r t a  B o o h e r  w h o  
o f f i c i a l l y  r . r e s e n t e d  t h e  A l a s k a  O u t d o o r  C o u n c i l ,  t h e  
o r g a n i z a t i o n  o f  w h i c h  y o u  a r e  t h e  f o r m e r  e x e c u t i v e  d i r e c t o r .

I w i l l  p r e s e n t  y o u r  l e t t e r  t o  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .
I a p p r e c i a t e  t h e  d e p t h  o f  y o u r  f e e l i n g  o n  t h i s  i s s u e ,  a n d  a s  I 
s a i d  i n  t h e  b e g i n n i n g  o f  t h i s  l e t t e r ,  t h o u g h  w e  d i s a g r e e  o n  
s o m e  a s p e c t s ,  I a l w a y s  v a l u e  y o u r  o p i n i o n s .

S i n c e r e l y  y o u r s ,

S e n a t o r  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

cc: S e n a t e  R e s o u r c e  C o m m i t t e e  M e m b e r s
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S e n a t e  R e s o u r c e s  C o m m i t t e e  
S t a t e  o-f Al a s k a
S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r m a n  
P o u c h  V

J u n e a u ,  A k . 99811

D e a r  S e n a t o r s :

It is m y  u n d e r s t a n d i n g  that y o u r  r e v i e w  of S e n a t e  C S  for H B  2 8 8  
( s u b s i s t e n c e )  is c o m i n g  to an e n d  a n d  t h e r e  m a y  n o t  be a n y  
f u r t h e r  p u b l i c  t e s t i m o n y  on t h i s  p i e c e  of l e g i s l a t i o n  in y o u r  
c o m m i t t e e .  U n f o r t u n a t e 1y , I w a s  u n a w a r e  of y o u r  o n e  

t e l e c o n f e r e n c e  on the bill a n d  t h u s  w a s  not a b l e  to t e s t i f y .  I 
d o  b e l i e v e ,  h o w e v e r ,  that t h e r e  a r e  a f e w  p o i n t s  that h a v e  not 
b e e n  s t r e s s e d  a d e q u a t e l y  a n d  s i n c e  it a p p e a r s  that I will n o t  be 
a b l e  to p r e s e n t  t h e m  p e r s o n a l l y ,  I a m  p u t t i n g  t h e m  in w r i t i n g .

F i r s t ,  I w a n t  to s t r e s s  that all A l a s k a n s  are p r a y i n g  that a fa i r  
a n d  w o r k a b l e  law wi l l  be f o r t h c o m i n g  w h i c h  wi l l  l a y  the 
s u b s i s t e n c e  c o n t r o v e r s y  to r e s t ,  o n c e  a n d  for all. Uie are a l s o  
a p p r e c i a t i v e  of the c o m p l e x i t y  of the p r o b l e m  a n d  the s e r i o u s n e s s  
of the issue as, in one w a y  or the o t h e r ,  it a f f e c t s  the d a i l y  
l i v e s  cr m o s t  A l a s k a n s .

I w o u l d  like to c o m p l i m e n t  the S t a t e  A f f a i r s  a n d  R e s o u r c e  
C o m m i t t e e s  a t t e m p t s  to i m p r o v e  on the s i m p l i s t i c  l e g i s l a t i o n  
i n t r o d u c e d  b y  the G o v e r n o r  a n d  n a r r o w l y  p a s s e d  b y  the H o u s e  

d u r i n g  the last s e s s i o n .  T h e r e  are d e f i n i t e  i m p r o v e m e n t s  in the 
1egi si at i o n .

T h e  p r o v i s i o n s  w h i c h  p r o v i d e  the a u t h o r i t y  to r e g u l a t e  
s u b s i s t e n c e  t a k i n g ,  g i v e  the B o a r d s  a u t h o r i t y  to i d e n t i f y  

s u b s i s t e n c e  s t o c k s ,  a u t h o r i z e  i s s u a n c e  of s u b s i s t e n c e  p e r m i t s ,  
p r o v i d e  that s u b s i s t e n c e  u s e r s  be g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  
to h a r v e s t  a n d  a l l o w  n o  s u b s i s t e n c e  d e f e n s e  for f i s h  a n d  w i l d l i f e  
h a r v e s t e d  o u t s i d e  the r e g u l a t i o n s  a r e  all i m p o r t a n t  a n d  c r u c i a l  
a d d i t i o n s  to the o r i g i n a l  b i l l s .

T h e  m a j o r  s t u m b l i n g  b l o c k s  of the s u b s i s t e n c e  l a w  d e b a t e s  are, 
h o w e v e r ,  still left u n a t t e n d e d .  T h e  c o m m i t t e  c h o s e  to e l i m i n a t e



a c r i t i c a l  s e c t i o n  of an e a r l y  d r a f t  w h i c h  a l l o w e d  the B o a r d s  to 

a p p o r t i o n  s u b s i s t e n c e  u s e  a m o n g  s p e c i e s ,  s t o c k s  a n d  p o p u l a t i o n s  
that are s i m i l a r  a n d  r e a s o n a b l y  a v a i l a b l e .  T h e  c o m m i t t e e  a l s o  
c h o s e  to i n s e r t  the w o r d  " r u r a l "  into the s t a t e  law w i t h o u t  

p r o v i d i n g  a d e f i n i t i o n  w h i c h  w o u l d  p o s s i b l y  n a r r o w  a s u b s i s t e n c e  
p r i o r i t y  d o w n  to the " t r u e  s u b s i s t e n c e  u s e r s "  w h i c h  m o s t  A l a s k a n s  
w o u l d  a g r e e  d e s e r v e  so m e  p r e f e r e n t i a l  t r e a t m e n t .

T h e  c o m m i t t e e  h a s  a l s o  c h o s e n  to i g n o r e  the o v e r w h e l m i n g  
t e s t i m o n y  of m o s t  A l a s k a n s  that a n y  p r e f e r e n t i a l  a l 1o c a t i o n  of 
our c o m m o n  p r o p e r t y  r e s o u r c e s  f o r  s u b s i s t e n c e  s h o u l d  be ba".ed on 
n e e d  r a t h e r  than r >si d e n c y . A l a s k a n s  h a v e  a l s o  s t r o n g l y  e n d o r s e d  
a r e v i s i o n  of the e x i s t i n g  p o l i c y  to b a s e  s u b s i s t e n c e  on 
i n d i v i d u a l  or f a m i l y  n e e d  r a t h e r  than on a c o m m u n i t y  b a s i s  w h e r e  
" n e e d "  is t o t a l l y  i g n o r e d .

W e  all f u l l y  r e a l i z e  that y o u  are u n d e r  p r e s s u r e  f r o m  the F e d e r a l  
g o v e r n m e n t  a n d  s u b s i s t e n c e  a d v o c a t e s  to a d o p t  a s t a t e  law 
p r e c i s e l y  in line w i t h  t h e i r  n a r r o w  i n t e r p r e t a t i o n s  of the 
e x i s t i n g  F e d e r a l  law. U n f o r t u n a t e 1y , m o s t  A l a s k a n s  are n o t  g o i n g  
to e n d o r s e  a law w h i c h  a e s c r i m i n a t e s  b a s e d  on w h e r e  a p e r s o n  

l i v e s  in A l a s k a .

O n e  of the m o s t  v o l a t i l e  i s s u e s  h a s  b e e n  c o n c e r n e d  w i t h  
i d e n t i f y i n g  " w h o“ is a s u b s i s t e n c e  u s e r .  In y o u r  l e g i s l a t i o n ,  by 
c o m p l y i n g  w i t h  the F e d e r a l  l a w  a n d  i n s e r t i n g  the w o r d  r u r a l , the 
o n ! y  r e s i d e n t s  that are r e a l l y  e l i m i n a t e d  f r o m  the p r i o r i t y  use  
a r e  t h o s e  that l i v e  in A n c h o r a o e . Fa i r b a n k s . J u n e a u  a n d  
Ke tch i k a n . I f u l l y  r e a l i z e  t h a t  y o u  h a v e  p r o v i d e d  d i r e c t i o n ,  

t h r o u g h  the l e t t e r  of i n t e n t ,  f o r  the B o a r d s  of F i s h e r i e s  a n d  
G a m e  to f u r t h e r  d e l i n e a t e  " s u b s i s t e n c e  u s e s "  a n d  " r u r a’ a r e a s " .
In m y  o p i n i o n ,  by p a s s i n g  the b u c k  to the r e g u l a t o r y  D o a r d s ,  the 
l e g i s l a t u r e  is n e g l e c t i n g  its r e s p o n s i b i l i t i e s .  It is o b v i o u s  
that if e a c h  l e g i s l a t o r  is f o r c e d  to d e f i n e  w h i c h  a r e a  is or is 
n o t  a s u b s i s t e n c e  a r e a  a n d  t h u s  w h i c h  c o n s t i t u e n t s  are 
s u b s i s t e n c e  u s e r s ,  that it is g o i n g  to be e x t r e m e l y  d i f f i c u l t  to 
d r a f t  l e g i s l a t i o n  w h i c h  wi l l  p a s s  b o t h  h o u s e s .

I m a i n t a i n  that the b o a r d s  a r e  e v e n  l e s s  p r e p a r e d  to deal wit.h 
the c o n s t r u c t i o n  of s o c i a l l y  d e s c r i m i n a t o r y  l a w s  than is the 
l e g i s l a t u r e  a n d  f u r t h e r  m o r e  it is not the f u n c t i o n  of an 
a l l o c a t i o n  b o a r d .  It is c l e a r l y  the f u n c t i o n  of the l e g i s l a t u r e  
to d e v e l o p  c l e a r  g u i d e l i n e s  b y  w h i c h  the b o a r d s  w o u l d  f o l l o w  in 
i m p l e m e n t i n g  the laws. M o s t  i m p o r t a n t l y ,  e v e r y  A l a s k a n  w o u l d  be 

a b l e  to j u d g e  a n d  c o m m e n t  p e r s o n a l l y  on the l e g i s l a t i o n .  It is 
c r i t i c a l  that e v e r y o n e  be a b l e  to d e t e r m i n e  w h e t h e r  he or she is 
"in" or "out" d i r e c t l y  f r o m  the p r o p o s e d  l e g i s l a t i o n .

I b e l i e v e  it is h y p o c r i t i c a l  f o r  the l e g i s l a t u r e  to c o n s i s t e n t l y  
c r i t i c i z e  the a d m i n i s t r a t i v e  a g e n c i e s  f o r  d e v e l o p i n g  b r o a d  
r e g u l a t o r y  a u t h o r i t y  a n d  th e n  p a s s  a p i e c e  of l e g i s l a t i o n  as  
p o o r l y  c o n s t u c t e d  a s  t h i s  l e g i s l a t i o n  w i t h  a l m o s t  u n l i m i t e d
r e g u l a t o r y  o p t i o n s .  It is c l e a r  that b e c a u s e  the l e g i s l a t u r e
c a n n o t  deal w i t h  the p o l i t i c s  of t h i s  issue, they are p u l l i n g  the
p i n  a n d  t h r o w i n g  the h a n d  g r e n a d e  to the B o a r d s  in h o p e  that t h e y



will d e v e l o p  the p o l i t i c a l  g u t s  to d o  w h a t  the l e g i s l a t u r e  is 
a p p a r e n t l y  u n a b l e  to do.

I p e r s o n a l l y  feel y o u  s h o u l d  c r a f t  a s u b s i s t e n c e  l a w  w h i c h  ;s 
a c c e p t a b l e  to m o s t  A l a s k a n s  b a s e d  on s o m e  c r i t e r i a  of n e e d  a n d  
1a c k ' o f  a l t e r n a t i v e  r e s o u r c e s  a n d  let the c o u r t s  s e t t l e  w h e t h e r  
or n o t  it is in c o m p l i a n c e  w i t h  the F e d e r a l  law. ‘I a l s o  s t r o n g l y  
u r g e  yov to f a c e  up to y o u r  p u b l i c  r e s p o n s i b i l i t i e s  if y o u  d e c i d e  
to d e s c r i m i n a t e  a g a i n s t  u r b a n  r e s i d e n t s  b y  g i v i n g  a p r i o r i t y  to 
rural r e s i d e n t s  by p r e c i s e l y  d e f i n i n g  w h a t  is r u r a l . T h e  p u b l i c  
d e s e r v e s  that m u c h  c o n s i d e r a t i o n  on t h i s  v o l a t i l e  issue.

I w o u l d  like to p o i n t  out in c l o s i n g  th a t  d e s p i t e  r e c e n t  
t e s t i m o n y  to the c o n t r a r y ,  A l a s k a n s  v o t e d  in 1 9 8 2  to r e t a i n  the 
e x i s i t i n g  S t a t e  law w h i c h  c l e a r l y  d o e s  n o t  d e s c r i m i n a t e  a g a i n s t  

u r b a n  u s e r s .  F o r  s o m e  r e a s o n ,  s u b s i s t e n c e  a d v o c a t e s  h a v e  t w i s t e d  
the 1 9 8 2  v o t e  as an e n d o r s e m e n t  of the p r i v i l e g e  for o n l y  rural 
r e s  i d e n  t s .

It is a l s o  i m p o r t a n t  to e x p r e s s  m y  c o n c e r n  for y o u r  lack of 
c o n s i d e r a t i o n  for p u b l i c  inp u t  i n t o  the c o n s t a n t l y  c h a n g i n g  
l e g i s l a t i o n .  O n e  p o o r l y  a d v e r t i s e d  t e l e c o n f e r e n c e  c a n  h a r d l y  be 
c o n s i d e r e d  p u b l i c  p a r t i c i p a t i o n .

T h a n k  you for c o n s i d e r i n g  m y  c o m m e n t s .
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H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  Se n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  (MS 3100)
J u n e a u ,  A l a s k a  99811

re j S u b s i s t e n c e  Bill;
SCS C S H B  2 8 8 (SA)

D e a r  S e n a t o r  S t u r g u l e w s k i :

As  you k n o w  I s e r v e d  as s p e c i a l  counsel to the S e n a t e  
S t a t e  A f f a i r e  C o m m i t t e e  for p u r p o s e s  of s u b s i s t e n c e  l e g i s l a t i o n .
I h a v e  r e v i e w e d  the s e n a t e  R e s o u r c e s  C o m m i t t e e  d r a f t  s u b s i s t e n c e  
b x l l  o f  M a r c h  4 and the s e c t i o n a l  a n a l y s i s .  1 am c o n c e r n e d  that 
the c u r r e n t  d r a f t  bill is too i n f l e x i b l e .  The d r a f t  bill a p p e a r s  
to be less f l e x i b l e  than A N I LCA, less f l e x i b l e  than the S e n a t e  
S t a t e  A f f a i r s  bill, and less f l e x i b l e  than the g o v e r n o r ' s  b ill. 
T h e r e f o r e ,  I will s u g g e s t  some a l t e r n a t i v e  language.

S U M M A R Y

S u b s i s t e n c e  l e g i s l a t i o n  m u s t  be flexible e n o u g h  to a l l o w  
the b o a r d s  a p p r o p r i a t e  a u t h o r i t y  to a l l o c a t e  s u b s i s t e n c e  among, 
but not e x c l u s i v e l y  to, a l t e r n a t i v e  stocks. Such f l e x i b i l i t y  is 
c l e a r l y  c o n s i s t e n t  wi t h  A N I L C A ,  so long as a p r e f e r e n c e  is 
r e t a i n e d  on all st o c k s  that are c u s t o m a r y  and t r a d i t i o n a l  
s u b s i s t e n c e  stocks.

F l e x i b i l i t y  is n e c e s s a r y  for two reasons. First, it 
a l l o w s  the b o a r d s  to deal w i t h  i m p acts that s u b s i s t e n c e  m a y  h a v e  
o n  m i x e d  s t ock f i s h e r i e s ,  w h e r e  s u b s i s t e n c e  targeted o n  o n e  s t o c k  
m a y  h a v e  an inc i d e n t a l  impact o n  a n o n - t a r g e t e d  stock. S e c o n d ,  
f l e x i b i l i t y  is a l s o  nec e s s a r y ,  and c o n s i s t e n t  with A N I L C A ,  in 
s i t u a t i o n s  wh e n  the s t o c k  of fish o r  g a m e  is of li t t l e  
s i g n i f i c a n c e , t o  o v e r a l l  s u b s i s t e n c e  harvest, but for w h i c h  a 
s u b s i s t e n c e  harv e s t  c o u l d  e a s i l y  c o n s u m e  any h a r v e s t a b l e  s u r p l u s .

I will g i v e  e x a m p l e s ,  but first let me s t a t e  the 
d e f i c i e n c i e s  of the R e s o u c e s  C o m m i t t e e  d r a f t  bill w h e n  c o m p a r e d  to 
A N I L C A ,  b e c a u s e  i d e n t i f y i n g  the d e f i c i e n c i e s  u n d e r l i e s  m y  
r e c o m m e n d a t i o n s .  The two g r e a t e s t  d e f i c i e n c i e s  are:

(1) The R e s o u r c e s  C o m m i t t e e  d r a f t  re q u i r e s  to b o a r d s  
to m a k e  a l l o c a t i o n  d e c i s i o n s  s o l e l y  in the c o n t e x t  of 
e a c h  s u b s i s t e n c e  stock. It fails to p r o vide 
a u t h o r i t y ,  c o n s i s t e n t  w i t h  A N I L C A ,  for the b o a r d s  to



l o o k  at least s o m e w h a t  b r o a d l y ,  and w i t h  some 
f l e x i b i l i t y ,  a *. the o v e r a l l  s u b s i s t e n c e  p i c t u r e  in a 
g i v e n  a r e a  w h e n  m a k i n g  a l l o c a t i o n  d e c i s i o n s .  In 
l i m i t e d  s i t u a t i o n s  the b o a r d s  s h o u l d  be able to 
c o n s i d e r  " a l t e r n a t i v e  r e s o u r c e s "  w h e n  m a k i n g  
a l l o c a t i o n  d e c i s i o n s  and w h e n  d e t e r m i n i n g  c u s t o m a r y  
and t r a d i t i o n a l  s u b s i s t e n c e  use, A N I L C A  p r o v i d e s  that 
a u t h o r i t y  in s i t u a t i o n s  p r i o r  to Ti e r  II, in w h i c h  
a l t e r n a t i v e  r e s o u r c e s  are also c o n s i d e r e d ,

(2) T h e  R e s o u r c e s  C o m m i t t e e  d r a f t  bill fails to 
r e c o g n i z e  A N I L C A  s t a n d a r d s ,  that on federal l a nds 
s u b s i s t e n c e  m u s t  be c o n s i s t e n t  wi t h  "sound m a n a g e m e n t  
p r i n c i p l e s "  and "t h e  c o n s e r v a t i o n  o f  h e a lthy 
populations'*f a n d  a d d i t i o n a l l y  that o n  N a tional P a r k  
S e r v i c e  lands ( i n c l u d i n g  p r e s e r v e s  o p e n  to s p ort 
h u n t i n g )  s u b s i s t e n c e  m u a t  be c o n s i s t e n t  with the 
" c o n s e r v a t i o n  of  h e a l t h y  and n a t u r a l  p o p u l a t i o n s " .
T h e s e  s t a n d a r d s  p r o v i d e  f l e x i b i l i t y ,  p a r t i c u l a r l y  in 
c o n j u n c t i o n  w i t h  a u t h o r i t y  to a l l o c a t e  among 
a l t e r n a t i v e  s t o c k s ,  b e c a u s e  th e y  let the board 
c o n s i d e r  factors o t h e r  than just the s u s t a i n e d  y i e l d  
of the target s t o c k .  T h e s e  s t a n d a r d s  t h e r efore w o u l d  
a l l o w  the b o a r d s  to a d d r e s s  m i x e d  s tock p r o b l e m s  and 
i m p a c t s  on n o n - s i g n i f i c a n t  s u b s i s t e n c e  stocks. See 
A N I L C A ,  s e c t i o n s  802, 805, 808, 810, 815.

B a s e d  on b o t h  o f  t h e s e  s h o r t c o m i n g s  in the S e n a t e  
R e s o u r c e  C o m m i t t e e  d r a f t  bill, I b e l i e v e  that A N I L C A  and its 
l e g i s l a t i v e  h i s t o r y  a r e  l e g a l l y ,  b i o l o g i c a l l y ,  and 
a d m i n i s t r a t i v e l y  p r e f e r a b l e  to the R e s o u r c e  C o m m i t t e e  bill fr o m  
the s p o r t  p e r s p e c t i v e ,  A N I L C A  m a y  end up b e ing p r e f e r a b l e  from 
the e n v i r o n m e n t a l  and n o n - c o n s u m p t i v e  p e r s p e c t i v e s  as well,
A N I L C A  is less r e s t r i c t i v e  of sport, c o m m e r c i a l  and n o n c o n s u m p t i v e  
use than is the l a t e s t  d r a f t  of the R e s o u r c e  C o m m i t t e e  bill,

I hope that y o u  w o n ' t  m i s t a k e  m y  intentions in s a y i n g  
that A N I L C A  is p r e f e r a b l e  to the R e s o u r c e  C o m m i t t e e  d r a f t  from a 
s p o r t  p e r s p e c t i v e .  I d o  not w a n t  a federal takeover, H o w e v e r ,  
b e f o r e  f o c u s i n g  on the need for f l e x i b i l i t y ,  I will t o u c h  b r i e f l y  
on w h a t  m i g h t  ha p p e n  if t h e r e  is a " federal takeover."

D I S C U S S I O N

A. C o n s e q u e n c e s  o f  a " F e d e r a l  T a k e o v e r " .

In the e v e n t  of f e d e r a l  i m p l e m e n t a t i o n  of the 
s u b s i s t e n c e  p r o v i s i o n s  of A N I L C A ,  D e p a r t m e n t  of the i n t e r i o r  is 
m o s t  l i k e l y  to s i m p l y  a d o p t  s t a t e  r e g u l a t i o n s  for s u b s i s t e n c e  on 
f e d e r a l  u p l a n d s  and t h e  few f e d e r a l  w a t e r s  that exist. (This is 
e s s e n t i a l l y  what A s s i s t a n t  S e c r e t a r y  W i l l i a m  Horn said b e f o r e  y o u r  
c o m m i t t e e . )  The S t a t e ' s  s p o r t  r e g u l a t i o n s  are c u r r e n t l y  a d o p t e d  
b y  the D e p a r t m e n t  in this m a n n e r  u n d e r  e x i s t i n g  federal a u t h o r i t y  
to a d o p t  s t a t e  r e g u l a t i o n s .
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The c o n s e q u e n c e s  of this w o u l d  bet (1) state s p o r t  and 
c o m m e r c i a l  r e g u l a t i o n s  w o u l d  r e m a i n  p r e t t y  m u c h  intact, (2) T i e r  
II h u n t s  c l o s e d  to s p o r t  on  f e d e r a l  l a n d s  w o u l d  open, b y  v i r t u e  of 
the f a c t  th a t  federal l a w  r e s t r i c t s  s u b s i s t e n c e  to rural 
r e s i d e n t s ,  and (3) T i e r  II h u n t s  c l o s e d  to s p o r t  on s t a t e  l ands 
w o u l d  r e m a i n  a problem, u n l e s s  the O f f i c e  of the A t t o r n e y  G e n e r a l  
c h a n g e s ,  as it should, its a d v i c e  th a t  all A l a s k a n s  are q u a l i f i e d  
for s u b s i s t e n c e  u n d e r  the M a d i s o n  d e c i s i o n .  W h a t  that a d v i c e  
i g n o r e d  w a s  the B o a r d ' s  J o i n t  P o l i c y  on  S u t’”*stance, 5 A A C  99.0 1 0 ,  
l i s t i n g  c r i t e r i a  for d e t e r m i n i n g  w h e t h e r  a use is c u s t o m a r y  and 
t r a d i t i o n a l .  T h o s e  c r i t e r i a  s e n s i b l y  e x c l u d e  a l m o s t  all u r b a n  
A l a s k a n s  w i t h o u t  r e s o r t  to the w o r d  " r ural". T h e  a d v i c e  i g n o r e d  
c o m m o n  s e n s e ,  for a l m o s t  e v e r y  u r b a n  A l a s k a n  knows he o r  she is 
not a c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  user. The 
c o n s e q u e n c e s  of  a f e d e r a l  t a k e o v e r  c o u l d  b e c o m e  m o r e  d i f f i c u l t  
o v e r  time if s t ate and f e d e r a l  w i l d l i f e  r e g u l a t i o n s  p u r s u e d  
d i v e r g e n t  p a t h s  so as to s t a i n  b i o l o g i c a l l y  a g a i n s t  e a c h  ot h e r ,  or  
if the f e d e r a l  g o v e r n m e n t  e v e n t u a l l y  sou g h t  to ex p a n d  its 
a u t h o r i t y  o v e r  n o n f e d e r a l  lands. But, those are m o r e  d i s t a n t  
p o s s i b i l i t i e s  and in the n e a r  t e r m  th e y  are unlikely.

B, A N I L C A  and F l e x i b i l i t y

M o s t  peo p l e  c o n v e r s a n t  w i t h  s u b s i s t e n c e  issues 
u n d e r s t a n d  that at T i e r  II, u n d e r  sec, 8C4 of A N I L C A  a n d  a s  
1 6 . 0 5 . 2 5 1 ( b ) ,  16.0 5 . 2 5 5 ( b )  o f  c u r r e n t  s t a t e  law, the b o a r d s  are to 
c o n s i d e r  the f a c t o r s  of  d e p e n d e n c y  o n  the resource, local 
r e s i d e n c y  and a v a i l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s  in a l l o c a t i n g  
s u b s i s t e n c e  use. T h e s e  are the c r i t e r i a  upon w h i c h  s u b s i s t e n c e  
use is r e s t r i c t e d  w h e n  there is not e n o u g h  of a r e s o u r c e  to 
a c c o m m o d a t e  all s u b s i s t e n c e  d e m and. H o w e v e r ,  wh a t  is o f t e n  not 
u n d e r s t o o d  is that, u n d e r  A N I L C A ,  the b o a r d s  a l s o  c a n  and s h o u l d  
a p p l y  t h o s e  same f actors, a l o n g  w i t h  o t h ers, in d e t e r m i n i n g  w h a t  
us e s  are " c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  uses," e v e n  b e f o r e  
the b o a r d s  a r e  faced w i t h  T i e r  I or T i e r  II s i t u a t i o n s .  Thus, the 
t h r e e  c r i t e r i a  play a d u a l  role, and the a b i l i t y  to look to 
a l t e r n a t i v e  r e s o u r c e s  is a key a s p e c t  of A N I L C A ' s  f l e x i b i l i t y .

T h e  du a l  role for t h e s e  c r i t e r i a  is c l e a r  fr o m  the 
l e g i s l a t i v e  h i s t o r y  of A N I L C A .  It says*

"However, the p h r a s e  ' c u s t o m a r y  and 
t r a d i t i o n a l *  is i n tendeo to p l a c e  p a r t i c u l a r  
e m p h a s i s  o n  the p r o t e c t i o n  and c o n t i n u a t i o n  of 
the taking of fish, ^ l d l j l ^ e ^ a n a ^ o t h e r  
r e n e w a b l e  r e s o u r c e s w h i c h  su c h  uses 
ha v e  played a long 'established and important 
role in the e c o n o m y  and c u l t u r e  o f  the 
c o m m u n i t y  and in w h i c h  su c h  uses i n c o r p o r a t e  
b e l i e f s  and c u s t o m s  w h i c h  h a v e  been handed 
d o w n  by word o£  m o u t h  o r  e x a m p l e  from 
g e n e r a t i o n  to g e n e r a t i o n .  The f a c t o r s  of 
l ocal r e s i d e n c y ,  e c o n o m i c  d e p e n d e n c e ,  and
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a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u c e a  h a v e  been 
i n c l u d e d  T n  s e c t i o n  804 (the p r e f e r e n c e  at 
T i e r  II] r a t h e r  than the d e f i n i t i o n  (of 
s u b s i s t e n c e  u s e ) . A l t h o u g h  a t ruly 
c o m p r e h e n s i v e  d e f i n i t i o n  o F  ^ s u b s i s t e n c e  uses' 
m u s t  i n c lude a m i x  of t h o s e  factors, the 
c o m m i t t e e  has d e t e r m i n e d  that they s h o u l d  be 
I n c o r p o r a t e d  t h r o u g h  a p p r o p r i a t e  a c t i o n  by the 
S t a t e  r u l e m a k i n g  a u t h o r i t y  [i.e. the boards) 
in eonjuntiorT'wIth r e c o m m e n d a t i o n s  of r egional 
c o u n c i l s  e s t a b l i s h e d  p u r s u a n t  to s e c t i o n  805 
to i m p l e m e n t  the s u b s i s t e n c e  p r e f e r e n c e  set 
f o r t h  in s e c t i o n  804. S e c t i o n s  8 0 3 - 8 0 5  are 
int e n d e d  to e s t a b l i s h  a d y n a m i c  p r o c e s s  for 
the r e g u l a t i o n  o f  s u b s i s t e n c e  r a s o u r c e s  and 
u s e s  w h i c h  will e n a b l e  r ural peo p l e  to 
p a r t i c i p a t e  in the d e c i s i o n m a k i n g  p r o c e s s  of 
the S t a t e  r u l e m a k i n g  a u t h o r i t y  in the 
i n c l u s i o n  of  the loc/il r e s i d e n c y ,  e c o n o m i c  
d e p e n d e n c e ,  and~ avaiTaETiiity of  a l t e r n a t i v e  
r e s o u r c e s  factors into the d e f i n i t i o n  of 
^ s u b s i s t e n c e  uses" o r T a  "case-by-case b a s i s  to 
m e e t  the needs o f  a p a r t i c u l a r  m a n a g e m e n t  
s i t u a t i o n  in a p a r t i c u l a r  area."

Sen. R ept. n o . 96-413, 96th C o n g , ,  1st Sess, at p. 269, e m p h a s i s  
a d d e d .

A f a i r  a n a l y s i s  o f  this l e g i s l a t i v e  h i s t o r y  is that the 
b o a r d s ,  in c o n j u n c t i o n  w i t h  r e g i o n a l  c o u n c i l s ,  are to d e t e r m i n e  
c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  use by c o n s i d e r i n g *  (1) 
w h e t h e r  the use is long e s t a b l i s h e d  and i m p ortant, (2) w h e t h e r  it 
is a c c o m p a n i e d  by  c u s t o m s  and b e l i e f s ,  (3) d e p e n d e n c y  on the 
r e s o u c c e ,  (4) local res i d e n c y ,  and (5) a v a i l a b i l i t y  of a l t e r n a t i v e  
r e s o u c e s .  As a m a t t e r  of p o l i c y ,  three o t h e r  c o n s i d e r a t i o n s  m i g h t  
b e  w o r t h  a d d i n g  to this list, ev e n  t h o u g h  th e y  are *'ot r e q u i r e d  by 
A N I L C A  o r  its l e g i s l a t i v e  h i s t o r y .  T h o s e  are* (6) the s e a s o n  at 
w h i c h  the r e s o u r c e  in q u e s t i o n  is h a r v e s t e d  s i n c e  m a n y  s u b s i s t e n c e  
h a r v e s t s  are i m p o r t a n t  in a n  o p p o r t u n i s t i c  and t e mporal c o n t e x t ,  
(7) the r e l a t i o n  the r e s o u r c e  has to o t h e r  s u b s i s t e n c e  r e s o u r c e s  
that are a l s o  h a r v e s t e d ,  and (8) the c u l t u r a l  v a l u e s  a s s o c i a t e d  
w i t h  the r e s o u r c e .  Ae I r e c all, S t e v e  Benhke, the D i r e c t o r  of the 
S u b s i s t e n c e  D i v i s i o n ,  s u g g e s t e d  t h ese la s t  three factors to m e  in 
o u r  d i s c u s s i o n s .  His s u g g e s t i o n  is good.

T h e  p r o b l e m  that now c o n f r o n t s  y o u r  c o m m i t t e e  is (as it 
a l w a y s  has b e e n  t h r o u g h o u t  this isaue) a d r a f t i n g  pr o b l e m .  It is 
not w h e t h e r  to hurt o r  h e l p  s u b s i s t e n c e  o r  n o n a u b a i a t e n c e  people. 
It is h o w  to d r a f t  l a n g u a g e  that a l l o w s  f l e x i b i l i t y  to a d d r e s s  
a l t e r n a t i v e  s t o c k s  and f l e x i b i l i t y  to u n d e r t a k e  s o u n d  m a n a g e m e n t  
w i t h o u t  h a v i n g  that l a n g u a g e  b e c o m e  a v e h i c l e  for the b o a r d s  to 
d e n y  s a t i s f a c t i o n  of s u b s i s t e n c e  use. Ho w e v e r ,  as Don M i t c h e l l ,  
c o u n s e l  for the A l a s k a  F e d e r a t i o n  of N a t i v e s  (AFN), c o r r e c t l y  
p o i n t s  ou t ,  the b o a r d s  u n f o r t u n a t e l y  d o  not h a v e  a p e r f e c t  track
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r e c o r d  on  this m a t t e r .  T h e r e f o r e ,  1 m a k e  the f o l l o w i n g  
s u g g e s t i o n .

C. S u g g e s t e d  A m e n d m e n t

1 a s s u m e ,  p e r h a p s  nai v e l y ,  that a s u c c e s s f u l  law s h o u l d  
f o s t e r  t r ust b e t w e e n  s u b s i s t e n c e  and n o n s u b s i s t e n c e  u s ers and that 
g e n e r o s i t y  s h o u l d  p r e v a i l  o v e r  a v a r i c e  and fear. T h e r e f o r e ,
s e c t i o n  1 6 . 0 5 . 2 5 8  in the d r a f t  bill, w h i c h  Involves
i d e n t i f i c a t i o n s  of c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  s h o c k s  
and d e t e r m i n a t i o n s  of h o w  m u c h  c.f a h a r v e s t  is n e e d e d  to
r e a s o n a b l y  s a t i s f y  s u b s i s t e n c e  use, s h o u l d  be a m e n d e d  to invo l v e
a d v i c e  fr o m  r e g i o n a l  c o u n c i l s  and to g i v e  the b o a r d s  and the 
c o u n c i l s  the f l e x i b i l i t y  to look to a l t e r n a t i v e  s t o c k s  in 
a l l o c a t i n g  fish and g a m e  and in d e a l i n g  w i t h  m i x e d  s t o c k  p r o b l e m s ,  
so long as s u b s i s t e n c e  n e eds are m e t  and the p r e f e r e n c e  is 
f u l f i l l e d .  I s u g g e s t  the f o l l o w i n g  language]

Sea, 16. 0 5 . 2 5 8 ,  S U B S I S T E N C E  U S E  A N D  A L L O C A T I O N  O P  FISH 
A N D  GAME.

(a) The Board of F i s h e r i e s  and the B oard of Game, 
a f t e r  c o n s u l t i o n  w i t h  the a p p r o p r i a t e  r e g i o n a l  a d v i s o r y  
c o u n c i l s ,  s h a l l  i d e n t i f y  c u s t o m a r y  and t r a d i t i o n a l  
s u b s i s t e n c e  uses of fish s t o c k s  and g a m e  p o p u l a t i o n s  in 
e a c h  rural a r e a  i d e n t i f i e d  by the boards.

(b) C o n s i s t e n t  w i t h  s a t i s f a c t i o n  of s u b s i s t e n c e  
u ses, s u s t a i n e d  yield, H o u n d  m a n a g e m e n t  p r i n c i p l e s ,  the 
m a i n t e n a n c e  of h e a l t h y  p o p u l a t i o n s ,  and f e d eral law, the 
b o a r d s  s h a l l  d e t e r m i n e  a f t e r  c o n s u l t a t i o n  w i t h  
a p p r o p r i a t e  r e g i o n a l  a d v i s o r y  c o u n c i l s :

(1) w h a t  p o r t i o n ,  if any, o f  the s t o c k s  and 
p o p u l a t i o n s  i d e n t i f i e d  u n d e r  (a) of this s e c t i o n  c a n  be 
h a r v e s t e d ;  and

(2) how m u c h  of the h a r v e s t a b l e  p o r t i o n  ia 
n e e d e d  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  
the s u b s i s t e n c e  uses.

(c) In m a k i n g  the d e c i s i o n s  u n d e r  (a) and (b) of 
this s e c t i o n ,  the b o a r d s  m a y  c o n s i d e r  f a c t o r s  inclu d i n g  
b u t  n o t  l i m i t e d  toi (1) w h e t h e r  the h a r v e s t  and use is 
lo n g  e s t a b l i s h e d  and imp o r t a n t ,  (2) w h e t h e r  the use 
i n c o r p o r a t e s  c u s tom, t r a d i t i o n  and belief, (3) 
d e p e n d e n c y  o n  the rosouce, (4) local res i d e n c y ,  (5) 
a v i a l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s ,  (6) the s e a s o n  at 
w h i c h  t h e  r e s o u c e  Is h a r v e s t e d  or  used, (7) the r e l a t i o n  
the r e s o u r c e  and its use h a v e  to o t h e r  r e s o u r c e s  used 
for s u b s i s t e n c e ,  and (8) c u l t u r a l  v a l u e s  a s s o c i a t e d  w i t h  
the r e s o u r c e .

I w o u l d  t h e r e a f t e r  r e l e t t e r  the e x i s t i n g  s u b s e c t i o n s  (c) 
t h r o u g h  (g).

I u n d e r s t a n d  that the S o l i c i t o r ' s  O f f i c e  of the 
D e p a r t m e n t  of the I n t e r i o r  q u e s t i o n s  w h e t h e r  A N I L C A  a l l o w s  the 
b o a r d s  to look to the a v a i l a b i l i t y  o f  a l t e r n a t i v e  s t o c k s  p r i o r  to
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1IV.„„   -  em  it c o uld be c u r e d  b y  m a k i n g
s u b s e c t i o n  (c) in m y  s u g g e s t e d  a m e n d m e n t  a p p l i c a b l e  o n l y  to s t a t e  
l a n d s  a n d  w a t e r s .  In that c a s e  I w o u l d  s i m p l y  add the phra- 3 "on 
s t a t e  l a nds and w a t e r s "  to s u b s e c t i o n  (c). S i n c e  s u b s e c t i o n  (c) 
is p e r m i s s i v e  langu a g e ,  r a t h e r  t h a n  m a n d a t o r y  l a n g u a g e ,  the 
a u t h o r i t y  c o u l d  be used o n l y  w h e n  n e c e s s a r y  and w o u l d  a l l o w  
d e s i r e d ,  r a t h e r  than u n d e s l r e d ,  d i f f e r e n c e s  b e t w e e n  m a n a g e m e n t  on 
f e d e r a l  lands and m a n a g e m e n t  o n  s tate lands and w a t e r s .

O v e r a l l ,  the a m e n d m e n t  I have s u g g e s t e d  w o u l d  r e c o u p  
m u c h  o f  the f l e x i b i l i t y  that was in the S e n a t e  S t a t e  A f f a i r s  bill 
but has b e e n  d e l e t e d  f r o m  the S e n a t e  R e s o u r c e s  bill.

T h e  s e c t i o n - b y - s e c t i o n  a n a l y s e s  of bo t h  the S e n a t e  S t a t e  
A f f a i r s  bill and the S e n a t e  R e s o u r c e s  d r a f t  bill r e c o g n i z e  the 
ro l e  o f  the r e g i o n a l  c o u n c i l s  in i d e n t i f y i n g  s u b s i s t e n c e  u s e  and 
m a k i n g  a l l o c a t i o n  d e c i s i o n s .  Ho w e v e r ,  b e c a u s e  the A P N  haa fought 
the n o t i o n  of  a d d r e s s i n g  a l t e r n a t i v e  s t o c k s  in the c o n t e x t  of 
i d e n t i f y i n g  and a l l o c a t i n g  to s u b s i s t e n c e  use, I ha v e  t h e r e f o r e  
s u g g e s t e d  t h e s e  a m e n d e d  s u b s e c t i o n s  in o r d e r  to s p e c i f i c a l l y  
i n v o l v e  the r e g i o n a l  c o u n c i l s  and a s s u r e  s t a t i s f a c t i o n  of 
s u b s i s t e n c e  uses. I hope this, in c o n j u n c t i o n  w i t h  the e x i s t i n g  
a u t h o r i t y  of the c o u n c i l s  (5 A A C  £ 6 . 6 1 0 ) ,  w o u l d  a s s u r e  s e n s i t i v i t y  
on the part of  the b o a r d s  and the c o u n c i l s  w h e n  chey look to 
a l t e r n a t i v e  stocks, are c o n f r o n t e d  wi t h  m i x e d  s tock p r o b l e m s ,  or 
se e k  to a p p o r t i o n  use b e t w e e n  si m i l a r ,  a v a i l a b l e  s t o c k s .  I hope 
this w o u l d  a l s o  re d u c e  the p e r c e p t i o n  on the pa r t  of  so m e  rural 
p e o p l e  that the b o a r d s  are d i s t a n t  and inse n s i t i v e ,

I t h i n k  that if you m a d e  this s u g g e s t e d  c h a n g e  y o u  w o u l d  
h a v e  a bill that w o u l d  be a c c e p t a b l e  to the 3 p o c t  c o m m u n i t y .  I 
u n d e r s t a n d  that M c K i e  C a m p b e l l  of y o u r  s t a f f  b e l i e v e s  it w o u l d  be 
m o r e  c o n v e n i e n t  to a d d r e s s  these m a t t e r s  in l e g i s l a t i v e  h i s t o r y .  
Th a t  w i l l  not w o r k  we l l  u n d e r  the c u r r e n t  R e s o u r c e  C o m m i t t e e  d r a f t  
bill, g i v e n  the p r o p o s e d  AS 1 6 . 0 5 . 2 5 8 ( a )  and (b), t h e i r  i n t e r p l a y  
w i t h  r e c e n t  c o u r t  d e c i s i o n s  in Elu s k a  and S k u s e , and the d e l e t i o n  
of a p p o r t i o n i n g  a u t h o r i t y .  C h a n g e s  in the l e g i s l a t i v e  h i s t o r y  of 
the c u r r e n t  R e s o u r c e  C o m m i t t e e  d r a f t  w o u l d  be l e g a l l y  m e a n i n g l e s s  
in the face of the p l a i n  l a n g u a g e  of the d r a f t  to the c o n t r a r y .
It is i m p o r t a n t  to u n d e r s t a n d  that El u s k a  and S k u s e  s t a n d  for two 
p r o p o s i t i o n s *  (1) the " s u b s i s t e n c e  d e f e n s e , "  and 7 2 )  a r e q u i r e m e n t  
that the b o a r d s  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  for all s u b s i s t e n c e  
s t o c k s .  T h e  S e n a t e  S t a t e  A f f a i r s  bill d e a l t  w i t h  b o t h  a s p e c t s  of 
t h e s e  cases. The S e n a t e  R e s o u r c e s  d r a f t  d e a l s  o n l y  w i t h  the 
d e f e n s e .

I wi l l  now turn to d e m o n s t r a t i n g  w h y  this a l t e r n a t i v e  
l a n g u a g e  is n e c e s s a r y ,  ra t h e r  than just an a b s t r a c t  point.
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D. W h y  F l e x i b i l i t y  is N e c e s s a r y

D o n  M i c h e l l  has long s p o k e n  of an e r r o r  by the B o a r d  of 
F i s h e r i e s  s e v e r a l  y e a r s  a g o  that d e m o n s t r a t e s  e r r o n e o u s  s h i f t i n g  
of T y o n e k  s u b s i s t e n c e  to an a l t e r n a t i v e  stock. I h a v e  a l w a y s  
a g r e e d  w i t h  h i m  th a t  the b o a r d s  s h o u l d  not be a l l o w e d  to s h ift any 
p o r t i o n  of a s u b s i s t e n c e  h a r v e s t  to a l t e r n a t i v e  r e s o u e e s  w h e n  
d o i n g  so is in a n y  s i g n i f i c a n t  w a y  to the d e t r i m e n t  of s u b s i s t e n c e  
use. H o w e v e r ,  the r u l e  o n  a l t e r n a t i v e  r e s o u r c e s  s h o u l d  not be so 
hard and fast as to d e n y  the b o a r d s  f l e x i b i l i t y  w h e n  it is 
r e a s o n a b l e .  I h o p e  that f o u r  e x a m p l e s  will flesh o u t  the p r o b l e m ,  
and I r e c o m m e n d  that you u t i l i z e  them in the s e e t i o n - b y - s e c t i o n  
a n a l y s i s  to f a c i l i t a t e  u n d e r s t a n d i n g  of how a l t e r n a t i v e  r e s o u r c e s  
m i g h t  be l o o k e d  to w i t h o u t  d e t r i m e n t  to s u b s i s t e n c e  needs. 1 w i l l  
s t i c k  m o s t l y  to f i s h e r y  e x a m p l e s ,  b e c a u s e  I i.m a d a b b l i n g  
d i l e t t a n t e  in f i s h e r i e s  m a n a g e m e n t  and i g n o r a n t  in g a m e .  H o w e v e r ,  
the p r i c i p l e s  s u g g e s t e d  by t hese e x a m p l e s  m a y  a p p l y  to bo t h  fish 
and g a me.

E x a m p l e  II: Ty o n e k  King Salm o n .

T h e  T y o n e k  s i t u a t i o n  d e m o n s t r a t e s  w h e n  s h i f t i n g ,  e i t h e r  
p a r t i a l l y  o r  fully, to a n o t h e r  s t o c k  s h o u l d  not o c c u r .  T h e  f i r s t  . 
f r e s h  m e a t  o n  the b e a c h e s  at T y o n e k  is the S u s i t n a  b o u n d  king 
s a l m o n .  S e v e r a l  y e a r s  ago the B o ard of F i s h e r i e s  d i d  not a l l o w  
s u b s i s t e n c e  h a r v e s t  of these fish w h e n  t h e y  w e r e  m i g r a t i n g  past 
the T y o n e k  b e a c h e s  but did a l l o w  s p o r t  h a r v e s t  of t h ese fish w h e n  
t h e y  r e a c h e d  th* S u s i t n a  t r i b u t a r i e s .  The s u b s i s t e n c e  take is and 
w o u l d  ha v e  be e n  smal.1 In r e l a t i o n  to the si z e  of the run. The 
b n a r d ' s  d e c i s i o n  was l e g a l l y  i m p r o p e r  b e c a u s e  it fo r c e d  T y o n e k  
p e o p l e  to s t a n d  and w a i t  for l a t e r  and less a c c e s s i b l e  sto c k s  —  
chum, s o c k e y e  and s i l v e r  s a l m o n  —  w h i l e  u r b a n  s p o r t  p e o p l e ,  less 
in need, fished, T h e r e f o r e ,  the Board of F i s h e r i e s  sh o u l d  not be 
a l l o w e d  to s h i f t  T y o n e k  s u b s i s t e n c e  from king s a l m o n  to a later, 
less a v a i l a b l e  s t o c k  of s a l m o n .  S u b s e q e n t  l i t i g a t i o n  o v e r t u r n e d  
the b o a r d ' s  d e c i s i o n  of a l l o w i n g  s p o r t  and d i s a l l o w i n g  s u b s i s t e n c e  
in this c a se, and f e w  w h o  try to d e a l  f a i r l y  w i t h  s u b s i s t e n c e  
a r g u e  that the c o u r t  s h o u l d  h a v e  d e c i d e d  o t h e r w i s e .  D e p e n d e n c y  on 
the r e s o u r c e  and lack of a l t e r n a t i v e s  w e r e  d e m o n s t r a b l e .  "No 
s h i f t i n g 11 o u g h t  to be the rule in the T y o n e k  case. T h e r e f o r e ,
w h e n  A F N  g i v e s  the T y o n e k  c a s e  as an e x a m p l e  o f  w h y  a l t e r n a t i v e
resourceis s h o u l d  not be c o n s i d e r e d ,  A F N  is p u t t i n g  f o r w a r d  a 
" s t r a w  m a n "  a r g u m e n t .  No s e n s i b l e  p e r s o n  w o u l d  s u g g e s t  any 
s n i f t i n g  in the T y o n e k  s i t u a t i o n ,  and n o  l e g i s l a t i o n  has e v e r  been 
d r a f t e d  to a l l o w  t h a t  sort of a shift.

E x a m p l e  #2: Late K e n a l  R i v e r  Coho.

T h e  late K e nai R i v e r  c o h o  d e m o n s t r a t e s  that any ru l e  on 
a l t e r n a t i v e  s t o c k s  s h o u l d  be f l e x i b l e  and fair. T h i 3  fish runs 
a l o n g  the e a s t  b e a c h e s  of C o o k  I n l e t  in late A u g u s t  and t h r ough
S e p t e m b e r .  It Is a small run that is h i g h l y  v a l u e d  by s p ort
a n g l e r s .  N o n - c o m m e r c i a l  h a r v e s t s  (at v a r i o u s  t i mes c a l l e d  
" s u b s i s t e n c e "  h a r v e s t s )  have h a r v e s t e d  u p w a r d s  of 13,000 of these
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fish a n n u a l l y *  A l t h o u g h  runs for the past two y e a r s  have b e e n  
m u c h  l a r g e r  than the r e c e n t  a v e r a g e ,  this level of  h a r v e s t  has led 
in s o m e  r e c e n t  y e a r s  to c l o s i n g  the s p o r t  f i s h e r y  in the river. I 
w o u l d  h a v e  no o b j e c t i o n  to this c l o s i n g ,  but for the fact that 
f r o m  late J u n e  till e a r l y  A u g u s t  the same b e a c h e s  a r e  p a c k e d  wi t h  
h u n d r e d s  of t h o u s a n d s  to m i l l i o n s  of s o c k e y e  s a l m o n  that a r e  
c a t c h a b l e  w i t h  the s a m e  g e a r  and are r e c o g n i z e d  by the m a r k e t  and 
the p u b l i c  g e n e r a l l y  as m o r e  d e s i r a b l e  fish. T h e  B o ard of 
F i s h e r i e s  has at v a r i o u s  t imes s o u g h t  to f ully o r  p a r t i a l l y  s h i f t  
the n o n c o m m e r c i a l  f i s h e r y  for late K e nai c o h o s  to the m o r e  
a b u n d a n t  s o c k e y e  r u n n i n g  a few w e e k s  e a r l i e r .  The S e n a t e  S t a t e  
A f f a i r s  bill w o u l d  a l l o w  a shi f t ,  at l e ast in p a rt. T h e  S e n a t e  
R e s o u r c e s  d r a f t  bill d o e s  not to a l l o w  it.

E x a m p l e  3: M i x e d  S t o c k s

M i x e d  s t o c k s  a l s o  d e m o n s t r a t e  that a n y  ru l e  on 
a l t e r n a t i v e  s t o c k s  s h o u l d  be f l e x i b l e  and fair. O n  the same e a s t  
b e a c h e s  of C o o k  I n l e t  t here are s e v e r a l  m i x e d  s t o c k  f i s h e r i e s  
c o n d u c t e d  by g i l l  nets. K e n a i  king s a l m o n  run C o n t e m p o r a n e o u s l y  
w i t h  so c k e y e .  S e v e r a l  c o h o  s t o c k s  a r e  c o n t e m p o r a n e o u s  w i t h  
s o c k e y e ,  pi n k s ,  c h u m  a n d  e v e n  s e m e  o f  the s e c o n d  K e n a i  king run. 
T h e s e  m i x e d  s t o c k  f i s h e r i e s  ha v e  p r o d u c e d  s u b s t a n t i a l  c o n f l i c t s  
b e t w e e n  s p o r t  and c o m m e r i a l  f i s h e r m e n .  If p o r t i o n s  of the K e n a i  
P e n i n s u l a  q u a l i f y  f o r  s u b s i s t e n c e ,  then a rigid s t a t e  s u b s i s t e n c e  
l a w  that d o e s  not a l l o w  the B o a r d  of F i s h e r i e s  the f l e x i b i l i t y  to 
a l l o c a t e  s u b s i s t e n c e  b e t w e e n  s t o c k s  o r  to focus it on s o m e  s t o c k s  
in a r e a s o n a b l e  m a n n e r  wi l l  s i m p l y  add to t h e s e  c o n f l i c t s .  
A c c e p t a n c e  of the s u b s i s t e n c e  l a w  by the s p o c t  c o m m u n i t y  w o uld 
i n e v i t a b l y  be less than it has be e n  to date. T h i s  p r o b l e m  c o u l d  
be c o m p o u n d e d  by s u b s i s t e n c e  ne t s  d i s p l a c i n g  some c o m m e r c i a l  set 
ne t s  be a l i m i t e d  e x t e n t ,  b e c a u s e  the b e a c h e s  w o u l d  h a v e  to 
a c c o m m o d a t e  a d d i t i o n a l  n e t s  and s u b s i s t e n c e  c o u l d  be e n t i t l e d  to 
the ba s t  si t e s .  The S e n a t e  S t a t e  A f f a i r s  bill c o u l d  d e a l  w i t h  
this, b y  g i v i n g  the b o a r d s  s o m e  f l e x i b i l i t y  to a p p o r t i o n  use 
b e t w e e n  s t a c k s  and to focus on some s t o c k s  m o r e  than o t h e r s .  The 
o n l y  f l e x i b i l i t y  in the S e n a t e  R e s o u r c e  d r a f t  bill is f o u n d  in the 
w o r d s  " r e a s o n a b l e  o p p o r t u n i t y " .  T h a t  is a frail ho o k  u p o n  w h i c h  
to hang a h e i v y  hat.

E x a m p l e  4i N o n - t a r g e t ,  M i n i m a l  T a r g e t ,  and I n c i d e n t a l  
T a r g e t  Stocks.

A  p o t e n t i a l  p r o b l e m  of n o n - t a r g e t ,  m i n i m a l  t a r g e t  and 
i n c i d e n t a l  t a r g e t  s t o c k s  a l s o  d e m o n s t r a t e s  the need for 
f l e x i b i l i t y  to a d d r e s s  a l t e r n a t i v e  s t o cks. I t  we have a rigid 
bill we m a y  end up w i t h  the b o a r d s  h a v i n g  lit t l e  a b i l i t y  to 
m i n i m i z e  i m p a c t s  o n  r a i n b o w  t r out and s t e e l h e a d  trout s t o c k s ,  or  
o t h e r  h i g h l y  s e n s i t i v e  s t o c k s ,  in s e v e r a l  s i t u a t i o n s  a r o u n d  the 
state.

N u m e r o u s  F e d e r a l  and S t a t e  r e p o r t s  (eg., USDOI, FWS, 
S u b s i s t e n c e  M a n a g e m e n t  and Use, 1985; USDOI, FWS, K o d i a k  R e f u g e  
C o m p r e h e n s i v e  M a n a g e m e n t  Plan, 1986; USDOI, FWS & BLM, B u r g e r ,  et
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al, 1983, on  C o p p e r  R i v e r  afceelhead; USDOI, BIA, Worl, 1982, 
" S y n o p s i s  of A l a s k a  N a t i v e  S u b s i s t e n c e  E c o n o m i e s  a n d  P r o j e c t i o n  o f  
R e s e a r c h  Nee d s i  S u b s i s t e n c e  D a t a  Base Phase II"; A D F & G ,  Subs.
Div,, S t a n e k ,  1982, R e p o r t  No. 32; ADF&G, Subs. Div., Fall, R e p o r t  
No. 74) d o c u m e n t  s u b s i s t e n c e  h a r v e s t  of r a i n b o w  and s t e e l h e a d  
trout. I h a v e  had no p r o b l e m  w i t h  this b e c a u s e  I  d o  not kn o w  of 
m a n y  d e m o n s t r a b l e  impacts. H o w e v e r ,  the A t t o r n e y  G e n e r a l  and the 
B o a r d  of F i s h e r i e s  m i g h t  h a v e  a p r o b l a m  b e c a u s e  c u r r e n t  s t a t e  
r e g u l a t i o n s ,  5 A A C  0 1 . 0 1 0 ,  p r o h i b i t  s u b s i s t e n c e  h a r v e s t  of r a i n b o w  
t r out and s t e e l h e a d .  I h a v e  a l w a y s  w o n d e r e d  w h e t h e r  that 
r e g u l a t i o n  w o u l d  s u r v i v e  a s u b s i s t e n c e  c h a l l e n g e .  E l u s k a  and 
S k u s e  i n d i c a t e  the r e g u l a t i o n  w o u l d  fall, based o n  the- c o u r t 1 a 
r e q u i r e m e n t  that the b o a r d s  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  for 
e v e r y  s u b s i s t e n c e  stock. W h e t h e r  t\« r e g u l a t i o n  w o u l d  s tand or 
fall is, i b e l i e v e ,  an  i m p o r t a n t  q u e s t i o n  to the s p o r t  c o m m u n i t y  
b e c a u s e  the r e g u l a t i o n  h e l p s  s u s t a i n  a st r o n g  c e c r e a t i o n a l  
i n t e r e s t  and a m u l t i - m i l l i o n  d o l l a r  sport, g u i d e  and l o d g e  
i n d u s t r y  th a t  are f o c u s i n q  i n c r e a s i n g l y  on c a t c h  and r e l e a s e  of 
o l d e r  age, w o r l d  c l a s s  t r o p h y  r a i n b o w s  and s t e e l h e a d .

B a s e d  on S t a t e  e s t i m a t e s  iri the B r i s t o l  B a y  R e g i o n a l  
P l a n  and the K e nai R i v e r  s t u d i e s ,  the s port f i s h i n g  i n d u s t r y  in 
the B r i s t o l  B a y  d r a i n a g e s ,  in w h i c h  w o r l d  c l a s s  r a i n b o w s  p l a y  a 
s i g n i f i c a n t  role, is f a r  m o r e  i m p o r t a n t  e c o n o m i c a l l y  than the 
K e n a i  R i v e r  g u i d e  industry. If low l e v e l s  of s u b s i s t e n c e  t a r g e t e d  
on r a i n b o w  o r  s u b s i s t e n c e  t a r g e t e d  p r i m a r i l y  o n  o t h e r  s t o c k s  
s i g n i f i c a n t l y  impact o v e r  time the p r e v a l e n c e  o f  the r e l a t i v e l y  
s c a r c e  o l d e r  age fish, then we wi l l  .suffer a lo s s  o f  i n t e r n a t i o n a l  
i n t e r e s t  to a n g l e r s .  P e r h a p s  we s h o u l d  risk that loss, b u t  I 
d o n ' t  t hink the l a w  d o e s  o r  s h o u l d  r e q u i r e  It. T h e r e  a r e  o n l y  
t h r e e  w o r l d  c l a s s  r a i n b o w  f i s h e r i e s  in the w o r l d .  A l a s k a ,  
p r i m a r i l y  in the B r i s t o l  Bay d r a i n a g e s ,  is the best, and the o t h e r  
two a r e  in P a t a g o n i a  a n d  N e w  Z ealand.

S e v e r a l  s p o r t  r e g u l a t i o n s ,  i n v o l v i n g  s p e c i a l  m a n a g e m e n t  
r e g i m e s  for r a i n b o w  trout, c o u l d  e v e n t u a l l y  l o ose m u c h  of t h e i r  
e f f e c t i v e n e s s  in p r o v i d i n g  q u a l i t y  s p o r t  f i s h e r i e s  if the b o a r d s  
are w i t h o u t  f l e x i b i l i t y  in p r o v i d i n g  for s u b s i s t e n c e .  T a l c h a l i t n a  
R i v e r  r a i n b o w s  a r e  m a n a g e d  for c a t c h  and release. B r i s t o l  Bay 
d r a i n a g e  r a i n b o w s  a r e  m a n a g e d  p r i m a r i l y  for t r o phy. K e n a i  R i v e r  
r a i n b o w s  are m a n a g e d  f o r  trophy. T h e  d r a f t  S o u t h c e n t r a l  R a i n b o w  
T r o u t  M a n a g e m e n t  P l a n  p r o p o s e s  i n c r e a s i n g  the n u m b e r  of t r o p h y  and 
c a t c h  a n d  r e l e a s e  s t r e a m s  and p r o h i b i t i n g  the t a k i n g  of r a i n b o w s  
t h r o u g h  the ice o n  s e v e r a l  w e s t  a i d e  S u s i t n a  R i v e r  t r i b u l a r i e s .  
T h e s e  d e c i s i o n s  are c u r r e n t l y  o r  w i l l  be based f u l l y  o r  p a r t l y  on 
" s o u n d  m a n a g e m e n t  p r i n c i p l e s "  i n v o l v i n g  s o c i a l  a l l o c a t i o n s  a t  

o l d e r  age fish, r a t h e r  than b i o l o g i c a l  c o n s i d e r a t i o n s  u n d e r  
" s u s t a i n e d  yield.." I d o u b t  that the p r e s e n t  s p o r t  size 
l i m i t a t i o n s ,  bag limits, and m e t h o d s  and m e a n s  r e s t r i c t i o n s  c o u l d  
l e g a l l y  be a p p l i e d  to s u b s i s t e n c e .  T h e  b e s t  a l t e r n a t i v e  is 
f l e x i b i l i t y  in t a r g e t i n g  and a p p o r t i o n i n g  s u b s i s t e n c e  use a m o n g  
stocks.
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E. H y p o t h e t i c a l  C o u r t  C a s e s

I w i l l  c l o s e  w i t h  a b r i e f  d i s c u s s i o n  of  h o w  five 
h y p o t h e t i c a l  l a v  s u i t s  w o u l d  fare u n d e r  the s u g g e s t e d  a m e n d m e n t  
and the c u r r e n t  S e n a t e  R e s o u r c e s  dr a f t .  I d o  so in o r d e r  to 
f u r t h e r  d e m o n s t r a t e  the ne e d  for f l e x i b i l i t y .  For the m o s t  pa r t  
all fi v e  hypothetical® i n v o l v e  issues o r  s i t u a t i o n s  that ha v e  
c o n f r o n t e d  the State. T h e  f i f t h  h y p o t h e t i c a l  demonstrate® tha t  
the R e s o u r c e  C o m m i t t e e  d r a f t  w i l l  not be in c o m p l i a n c e  w i t h  A N I L C A  
if c h a l l e n g e d  b y  a w e l l  put t o g e t h e r  set of f a c t s  and legal 
a r g u m e n t s .  M y  h y p o t h e t i c a l  p l a i n t i f f s  are t h i n l y  d i s g u i s e d ,  s o  as 
to i m p l y  i n t e r e s t s  but not a c t u a l  i n t e n t i o n s  of a n y  gr o u p .

C a s e  I I :

M y  first h y p o t h e t i c a l  s u i t  i n v o l v e s  that f o u n t a i n  o f  
c o n t r o v e r s y :  W o l f  C o n t r o l  I

S u p p o s e  the A l a s k a  W o l f  A l l i a n c e  a l l e g e s  and p r o v e s  that 
w o l f  c o n t r o l  p r o g r a m s  i n v o l v e  s u b s i s t e n c e  use of  m o o s e  and are 
b a s e d  o n  " s o u n d  m a n a g e m e n t  p r i n c i p l e s , "  r e f l e c t i n g  a t t e m p t s  to  
c r e a t e  and a l l o c a t e  m o r e  m o o s e ,  r a t h e r  than on " s u s t a i n e d  y i e l d  
p r i n c i p l e s . "  T o  p r o v e  that, the W o l f  A l l i a n c e  c o u l d  p r o v e  the 
f o l l o w i n g  t h ree p o i n t s :  (1) th a t  w o l f  c o n t r o l ,  a e r i a l  t r a p p i n g ,  
a n d  t r a p p e r  e d u c a t i o n  p r o g r a m s  are d e s i g n e d  to t e m p o r a r i l y  r e d u c e  
w o l f  p o p u l a t i o n s  in o r d e r  to i n c r e a s e  m o o s e  popuatiorie (B o a r d  of 
G a m e  r e c o r d s  w i l l  p r o v e  this), and (2) that d e p r e s s e d  m o o s e  
p o p u l a t i o n s  h a v e  r e s u l t e d  in p a r t  from s u b s i s t e n c e  h a r v e s t  of cows 
o f t e n  c o n t r a r y  to r e g u l a t i o n s  ( d e p o s i t i o n  off p r e s e n t  and f o r m e r  
G a m e  B o a r d  m e m b e r s  and A D F & G  o f f i c i a l s  I b e l i e v e  w o u l d  p r o v e  
this), and (3) t h a t  none of the m o o s e  p o p u l a t i o n s  a r e  b e l o w  
s u s t a i n e d  y i e l d  if u n h u n t e d  o r  if h u n t e d  o n l y  for s u b s i s t e n c e  
( e a s i l y  p r o v a b l e ) .  The w o l f  A l l i a n c e  w o u l d  then a r g u e  that w o l f  
c o n t r o l  p r o g r a m s  a r e  e s s e n t i a l l y  ways of a v o i d i n g  i m p l e m e n t i n g  the 
T i e r  I and T i e r  II s u b s i s t e n c e  p r i o r i t y ,  th a t  n o n s u b s i s t e n c e  
h a r v e s t  m u s t  c e a s e ,  and that w o l f  c o n t r o l  p r o g r a m s  m u s t  c e a s e  
b e c a u s e  t h e y  are b a s e d  o n  s o c i a l  a l l o c a t i o n  c o n s i d e r a t i o n s  
u n d e r l y i n g  " s o u n d  m a n a g e m e n t " ,  r a t h e r  than the b i o l o g i c a l  
c o n s i d e r a t i o n s  of. " s u s t a i n e d  y i e l d . "

U n d e r  the s u g g e s t e d  a m e n d m e n t ,  the W o l f  A l l i a n c e  loses, 
b e c a u s e  " s o u n d  m a n a g e m e n t  p r i n c i p l e s "  are r e c o g n i z e d .  T h e r e f o r e ,  
t he f l y b o y s  fly, the s u b s i s t e n c e  and s p o r t  h u n t e r s  hunt, and the 
t r a p p e r s  trap. H o w e v e r ,  u n d e r  the R e s c u c e s  C o m m i t t e e  dr a f t ,  the 
W o l f  A l l i a n c e  w i n s .  The f l y b o y s ,  the h u n t e r s ,  and the t r a p p e r s  
take a w alk. T h e  i r o n y  is that rural s u b s i s t e n c e  and u r b a n  s p o r t  
h u n t e r s  h a v e  b o t h  s u p p o r t e d  w o l f  c o n t r o l  p r o g r a m s .  T h e r e f o r e ,  
b o t h  i n t e r e s t s  a r e  h u r t  b y  the R e s o u r c e  C o m m i t t e e  draft. To 
c o m p o u n d  the irony, t h o ugh, the n o n c o n s u p t i v e  i n t e r e s t s  o f  the 
W o l f  A l l i a n c e  a r e  a l s o  h u r t  b y  the f a i l u r e  of  the R e s o u r c e  
C o m m i t t e e  d r a f t  to a f f o r d  f l e x i b i l i t y  and r e c o g n i s e  w i l d l i f e  
v i e w i n g  i n t e r e s t s  t h r o u g h  the s o c i a l  a l l o c a t i o n  v .Jerpinning Of 
" s o u n d  m a n a g e m e n t  p r i n c i p l e s . "  Thus, the W o l f  A l l i a n c e  w i n s  on
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w o l v o s  a n d  l o s e s  o n  o t h o j  m a t t e r s  under the R e s o u r c e  C o m m i t t e e  

d r a f t .

C a s o  * 2 :

S u p p o s e  the f o l l o w i n g  happens. The A l a s k a  U n i o n  of  
N a t i v e s  sues t\: st o p  s p o r t  h u n t i n g  of m o o s e  o n  l ands e a s t  and we s t  
of F a i r b a n k s #  v h e r e  m o o s e  p o p u l a t i o n s  are d e p r e s s e d #  and in the 
N u s h a g a k  d r a i n a g e .  T h e  U n i o n  a l l e g e s  and p r o v e s  that s u b s i s t e n c e  
h u n t e r s  a r e  h a v i n g  to h u n t  v a s t l y  la r g e r  a r eas to g e t  m o o s e .  (The 
B r i s t o l  Bay R e g i o n a l  P l a n  and d e p o s i t i o n s  of A D F & G  o f f i c i a l s  m i g h t  
p r o v e  this.) The U n i o n  atks that the p r e f e r e n c e  be i m p l e m e n t e d .

H o w  this h y p o t h e t i c a l  ca s e  w o u l d  fare u n d e r  the 
s u g g e s t e d  a m e n d m e n t  and the S e n a t e  R e s o u r c e s  d r a f t  is d i f f i c u l t  to 
say. I ha v e  a s s u m e d  too few facts a b out how m u c h  m o r e  d i f f i c u l t  
it is to g e t  s u b s i s t e n c e  m o o a e .  H o wever# if the i n c r e a s e  in 
d i f f i c u l t y  w e r e  o n l y  m a r g i n a l #  then the State w o u l d  ha v e  a b e t t e r  
char,ce o f  p r e v a i l i n g  u n d e r  the s u g g e s t e d  a m e n d m e n t  than u n d e r  the 
R e s o u r c e s  d r a f t #  b e c a u s e  the f l e x i b i l i t y  in the s u g g e s t e d  
a m e n d m e n t  a l l o w s  the B o a r d  to r e a s o n a b l l y  a p p o r t i o n  s u b s i s t e n c e  
use o f  red m e a t  b e t w e e n  m o o s e  and c a r i b o u  so long a s  the 
p r e f e r e n c e  is r e t a i n e d  on  both.

C a s e  1 3 ;

S u p p o s e  the f o l l o w i n g  h appens. G e o r g e  is a p p r e h e n d e d  
for g i l l  n e t t i n g  r a i n b o w  t r o u t  in Lower T a l a r i k  C r e e k  25 m i l e s  
w e s t  of hia h o m e  in Iliamna, The State p r o s e c u t e s  G e o r g e  for 
v i o l a t i o n  of the s t a t e w i d e  s u b s i s t e n c e  ban on r a i n b o w  trout.
G e o r g e  c h a l l e n g e s  the v a l i d i t y  of the r e g u l a t i o n .

As d i s c u s s e d  p r e v i o u s l y #  the r e g u l a t i o n  falls u n d e r  the 
S e n a t e  R e s o u r c e  C o m m i t t e e  draft. U n d e r  the s u g g e s t e d  a m e n d m e n t ,  
the r e g u l a t i o n  m i g h t  p r e v a i l  if the board has b e e n  r e a s o n a b l e  in 
not d e p r i v i n g  G e o r g e  of s a t i s f y i n g  his s u b s i s t e n c e  n eeds for fish 
a n d  p e r h a p s  trout. F l e x i b i l i t y  and r e a s o n a b l e n e s s  are the key. 
H o w e v e r #  the b r e a d t h  of r e g u l a t i o n  m a k e s  it v u l n e r a b l e  u n d e r  
a n y  bill.

C a s e  ( 4 ;

S u p p o s e  C o o p e r  Land i n g  o n  the Kenai P e n i n s u l a  q u a l i f i e s  
as rural for s u b s i s t e n c e  p u r p o s e s .  H e l e n  of C o o p e r  L a n d i n g  p u t s  
her m o t o r  b o a t  in e i t h e r  the p e r m a n e n t  n o n - m o t o r i z e d  zone 
d o w n s t r e a m  fr o m  R u s s i a n  R i v e r  o r  the s e a s o n a l  n o n - m o t o r i z e d  zone 
d o w n s t r e a m  f r o m  Ski l a k  Lake, Bo t h  zones are e s t a b l i s h e d  by the 
the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  H elen e n g a g e s  in s u b s i s t e n c e  
f i s h i n g  for r a i n b o w  t r out and is a p p r e h e n d e d  for u s i n g  a mo t o r .
S h e  a l l e g e s  that the Kenai R i v e r  r a i n b o w  trout s t o c k  is m o s t  
p r e v a l e n t  in the n o n - m o t o r i z e d  zones and that the n o n - m o t o r i z e d  
r e g u l a t i o n  is invalid w i t h  r e s p e c t  to s u b s i s t e n c e  use.
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u n d e r  the R e s o u r c e s  C o m m i t t e e  d r a f t  bill, H e l e n  wins, 
s u b s i s t e n c e  b o a t s  m o t o r ,  n o n s u b s i s t e n c e  b o a t s  d o n ' t  m o t o r ,  s t a t e  
t r o o p e r s  a r e  p e r p l e x e d  by the e n f o r c e m e n t  p r o b l e m  of h a v i n g  to 
f i g u r e  out who q u a l i f i e s  foe a mo t o r .  U n d e r  the s u g g e s t e d  
a m e n d m e n t ,  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  w i n s  if the B o a r d  
o f  F i s h e r i e s  h a s  p r o v i d e d  r e a s o n a b l e  a l t e r n a t i v e  trout or o t h e r  
fish s t o c k s  in the C o o p e r  L a n d i n g  area.

Case # 5 :

S u p p o s e  the B e a r d  o f  G a m e  a u t h o r i z e s  s u b s i s t e n c e  h u n t i n g  
o f  m o o s e  in the A N I L C A  a d d i t i o n s  to Denali N a t i o n a l  Pa r k  and 
a u t h o r i z e s  s p o r t  and s u b s i s t e n c e  h u n t i r u  in the D e n a l i  N a t i o n a l  
P a r k / P r e s e r v e ,  and that the b o a r d  d o e s  so b a s e d  o n  " s u s t a i n e d  
y i e l d . "  S u p p o s e  f u r t h e r  that the A m e r i c a n  P r o f e s s i o n a l  H u n t i n g  
A s s o c i a t i o n ,  D e n a l i  T o u r s  (a h y p o t h e t i c a l  a s s o c i a t i o n  of D e n a l i  
t o u r i s t  hotel, g u i d e  and s e r v i c e  c o m p a n i e s ) ,  and D e f e n d e r s  of 
M o o s e  j o i n t l y  sue the b o a r d  on  the f o l l o w i n g  g r o u n d s t  (1)
A m e r i c a n  P r o f e s s i o n a l  H u n t i n g  and De n a l i  T o u r s  a c k n o w l e d g e  that 
t h e r e  s h o u l d  be a p r e f e r e n c e  on m o o s e  in the P r e s e r v e  for 
s u b s i s t e n c e ,  but t h a t  the b o a r d ' s  a l l o c a t i o n  of m o o s e  in the 
P r e s e r v e  b e t w e e n  s p o r t  a n d  s u b s i s t e n c e  h u n t e r s  v i o l a t e s  f e d e r a l  
l a w  b e c a u s e  the b o a r d  failed to look to a l t e r n a t i v e  s t o c k s  (eg* 
c a r i b o u )  and "s o u n d  m a n a c  -?.enfc p r i n c i p l e s , "  to m o r e  a p p r o p r i a t e l y  
f u l f i l l  c o n s u m p t i v e  i n t e r e s t s  in m a k i n g  the a l l o c a t i o n  and in 
i m p l e m e n t i n g  the s u b s i s t e n c e  p r e f e r e n c e ,  (2) De n a l i  T o u r s  and 
D e f e n d e r s  of M o o s e  a l l e g e  that the level of s u b s i s t e n c e  m o o s e  
h u n t i n g  a l l o w e d  by  the b o a r d  in the A N I L C A  a d d i t i o n s  to Den a l i  
N a t i o n a l  Pack v i o l a t e s  "sound m a n a g e m e n t  p r i n c i p l e s "  and the 
" c o n s e r v a t i o n  o f  n a t u r a l  and h e a l t h y  p o p u l a t i o n s , "  w h i c h  p r o t e c t  
n o n c o n s u m p t i v e  int e r e s t s ,  and (3) A m e r i c a n  P r o f e s s i o n a l  H u n t i n g ,  
D e n a l i  T o u r s  and D e f e n d e r s  of M o o s e  all a l l e g e  that the S t a t e  
s u b s i s t e n c e  law t h e r e f o r e  is not In c o m p l i a n c e  w i t h  s e c t i o n s  802, 
803, 804, and 815 of  A N I L C A  as th e y  relate to a l t e r n a t i v e  stocks, 
i d e n t i f i c a t i o n  of s u b s i s t e n c e  use, a l l o c a t i o n  b e t w e e n  sport, 
s u b s i s t e n c e  and n o n c o n s u m p t i v e  interests, the s u b s i s t e n c e  
p r e f e r e n c e ,  s o u n d  m a n a g e m e n t  p r i n c i p l e s ,  and c o n s e r v a t i o n  of 
n a t u r a l  and h e a l t h y  p o p u l a t i o n s .

T h e  s t a t e  is l i k e l y  to lose u n d e r  the S e n a t e  R e s o u r c e s  
bill. The S t a t e  s u b s i s t e n c e  l a w  w i l l  fall. A l a s k a  will be o u t  of 
c o m p l i a n c e ,  W e  w i l l  be w h e r e  we are now. U n d e r  the s u g g e s t e d  
a m e n d m e n t ,  the b o a r d  w o u l d  p r e s u m a b l l y  have r e a ched d i f f e r e n t  
a l l o c a t i o n  d e c i s i o n s  i n i t i a l l y ,  and if those d e c i s i o n s  w e r e  
r e a s o n a b l e ,  then t h e s e  issues w o u l d  not e v e n  a r i s e  u n d e r  the S t a t e  
A f f a i r s  bill.

I h o p e  t hese five h y p o t h e t i c a l  c a s e s  d e m o n s t r a t e  the 
d i f f e r e n c e s  b e t w e e n  the bi l l s .  I am not trying to be for or  
a g a i n s t  w o l f  c o n t r o l ,  s u b s i s t e n c e ,  s p o r t  use, c o m m e r c i a l  use, 
n o n c o n s u m p t i v e  use, o r  e v e n  r a i n b o w  trout. I a m  o n l y  c o n c e r n e d  
w i t h  g e t t i n g  a g o o d  bill. W h e n  I s t a r t e d  w o r k i n g  on this issue 
last O c t o b e r ,  I b e l i e v e d  then as I do  now, that t here are two 
m e a s u r e s  o f  a g o o d  bill. First, it sho u l d  c h a n g e  the n a t u r e  of

Letter to Sen. Sturgulewski,
Mar, 10, 1986, page 12 of 13.



the p u b l i c  d e b a t e  from the p r e s e n t  u n p r o d u c t i v e ,  c o n c e p t u a l  d e b a t e  
o v e r  g e n e r a l i t i e s  to f a c t u a l l y  o r i e n t e d  d e f i e s  b e f o r e  the b o a r d s  
o v e r  w h e t h e r  p a r t i c u l a r  s t o c k s  are s u b s i s t e n c e  s t o c k s ,  w h e t h e r  
p a r t i c u l a r  a r e a s  o r  c o m m u n i t i e s  q u a l i f y ,  and h o w  m u c h  of a s tock 
is n e c e s s a r y  to s a t i s f y  s u b s i s t e n c e .  S u c h  f a c t u a l  q u e s t i o n s  are 
a l w a y s  w o r t h  p u r s u i n g .  S e c ond, the l e g i s l a t u r e  w i l l  have 
s u c c e e d e d  if no o n e  can s a y  in the c o m i n g  e l e c t i o n s  that he  o r  she 
"did this for y o u  o n  s u b s i s t e n c e "  or  he o r  she "did this to y o u  on  
s u b s i s t e n c e . "  S u c h  s t a t e m e n t s  will be a sign of failure, b e c a u s e  
o n e  side of the issue will h a v e  p r e v a i l e d  m o r e  than it should. It 
wi l l  m e a n  th a t  the g e n e r a l i z e d ,  d e v i s i v e ,  and u n p r o d u c t i v e  d e b a t e  
w i l l  s till be w i t h  us.

A g o o d  s u b s i s t e n c e  bill will m a k e  the g e n e r a l i z e d  
s u b s i s t e n c e  d e b a t e  g*. away. The R e s o u r c e  C o m m i t t e e  d r a f t  c a n  d o  
that if s o m e t h i n g  like the a m e n d m e n t s  I have s u g g e s t e d  is ado p t e d .  
T h e y  s t a y  c l o s e  to and do not w a n d e r  from A N I LCA. T h e y  p r o v i d e  
n e e d e d  f l e x i b i l i t y  and f a i r n e s s .

I w i s h  y o u  the be s t  in d e a l i n g  w i t h  these m a t t e r s .

cct
S e n a t o r  M i t c h  A b o o d
S e n a t e  R e s o u r c e  C o m m i t t e e  m e m b e r s
L a rri S p e n g l e r ,  A s s t .  A.G.
D e n n i s  Kelso, A D F & G  
S t e v e  B e n h k e ,  AD F & G ,  Subs, Div. 
R i c h a r d  Le^an, AD F & G #  S p o r t f i s h  Div. 
Lew Pa m p l i n ,  A D F & G ,  G a m e  Div.
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. A L A S K A  S T A T E  L E G I S L A T U R E
H O U S E  O F  R E P R E S E N T A T I V E S

R E S E A R C H  A G E N C Y

Pouch Y, Stale Capitol 
Juneau, Alaska 99811 

. (907) 465-3991

May 19, 1983
MEMORANDUM
TO: Representative JohnCpwdery *
FROM: David Teal J ^ - l  

Research Staff
RE: MAPCO Contract for Alaska Royalty Oil 

Research Request 83-158

You asked this agency to review the contract for the sale of State 
royalty oil to the North Pole Refinery (MAPCO) and to describe signifi­
cant details of the contract, particularly as they differ from pro­
visions of the proposed Tesoro and Chevron contracts. This memorandum 
responds to your request.
The contract in question was originally with the Earth Resources Company 
of Alaska, who operated the North Pole refinery until it was sold to/' 
MAPCO 'in 1981.= The contract was approved by the Legislature in i.ay of 
1978. It provides royalty oil from the Prudhoe Bay Unit to the North 
Pole refinery through"the year 2003. Some specific provisions of the 
contract are discussed below.

Quantity of Oil
The contract specifies that noTmo're' t̂lian ' 15 -percent of the State's 
share of.oil from the Prudhoe Bay leases is to be sold to MAPCO. Note, 
however, that 15 percent of current-production levels is about-28, OOOr 
barrels per day while MAPCO is'-actually".receiving about 35,000* barrel s* 
of royalty oil per day. This apparent discrepancy can be explained by 
a careful reading of_sections 2.1.1 through 2.1.3. Section 2.1.1 allows 
MAPCO‘to nominate* additional "oil*: from'‘the Pr'idhoe' Bay leases;i'as.7.1ong 
as*'“such:i îl^-SH,unobl-i'gated-and available." Section 2.1.3 limits the 
total amount of oil supplied by the State under this contract to -35,000 
barrels per. "day; In addition, section 2.1.2 of the contract gives 
MAPCO an option on royalty oil from other leases (including future 
discoveries) so that the refinery can nominate up to 35,000 barrels of 
oil per day through 2003:
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The North Pole refinery is not only purchasing the full 15 percent
share of Prudhoe Bay oil to which it is entitled, but is also exercizing
its option to purchase an additional 7,000 barrels pe- day to bring
its total '"purrhase?;.t6^thevxontractual^ceiling-of -35,000'ibarrels per
day. According to the contract,'North Pole could.. nominatê "asj.:;l_ittle
aŝ 5jOQO .barrels "per"day without paying' a£penalty,uor*,-endangering the $(■ //m c
contract. The'"continued high level of nomination is probably due to
a combination of uncertainty in oil markets ancl the 7-month lag from
date of notification of a change in volume to implementation of that
change.
T he Sf i x e cf Tv o 1 urn e7 p npv is i o n; (3 5,0 00 barrel S:'perjday)..in. the ..MAPCO, contract 
xoiild?al 1 °w..thê North*:.;Pole; refinery.to.-claim. nesr.1y half .of.;:all•;.State 
royalty hn 1 % byi2003#*fjwheri the .contract'terminates. (Unless additional 
discoveries are made, the State's share of crude oil is expected to 
decllne t̂o;-a.boutj75,000. b̂arrel s. .per-day&inSthesyear..*.2000;-) The proposed 
Tesoro and Chevron contracts specify a proportion of Prudhoe Bay royalty 
oil (13.867 percent and 9.6 percent, respectively) so that the amount 
of oil delivered to them would decline as production from Prudhoe Bay 
decli nes.

Price of Oil
As you know, the proposed Tesoro and Chevron contracts call for a 30$ 
per barrel premium over the in-value price of oil. North Pole does 
not pay a premium for royalty oil, but it  does pay the "Exhibit B" 
price, which is about 50$ per barrel above the average in-value 
price.1 The price differential is due to different ways of making the 
price of royalty oil subject to resolution of the Almerada Hess litiga­
tion. The MAPCO contract specifies that the Exhibit B price will be 
paid, with the differential refunded if the State loses the case. The 
Tesoro and Chevron contracts specify that the average in-value price 
will b-> paid, with additional payments to be made if the State's 
arguments prevail.

^he Exhibit B price for a hypothetical Company X is defined as the 
higher of 1) the average price received by al 1 producers including 
Company X and 2) the average price received by al1 producers except 
Company X,
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Residual Oil
One of the more controversial aspects of the MAPCO contract is the 
disposition of residual oil. The North Pole refinery currently rein­
jects its residual oil into the pipeline. North Pole pays a fee for 
degradation of the virgin crude in the line and reclaims the oil at 
Valdez, where it is indistinguishable from any other oil that comes 
through the pipeline. S^.ion7^v4'-of::the;rContrtct~;gave~the~Statevan 
optlonrtrii t̂herresidual-diJ.v’ "but the;option"expi red , (unused [ onrzSeptember 
13̂ 1978. The Tesoro and Chevron contracts would give the State an 
option on the residual oil for the life of the contracts.
Other Provisions
The 25-year term of the MAPCO contract, the lack of a premium over the 
in-value price, the option on future reserves, and the lack of a claim 
on residual oil have been discussed above. Other points of interest 
are briefly discussed below.

• The contract fa^^StbTimposeTnn^state^processing~requiremen ts.» .. 
The proposed Tesoro and Chevron contracts specify that all 
royalty oil must be processed in-state and that 32 percent 
and 34.44 percent, respectively, of royalty oil must be refined 
into usable products.

• The contract fajTPS!Tta-?restrictr»exports% of the petroleum pro­
ducts. The proposed Tesoro and Chevron contracts specify that 
the refiners must use their best e f L s  to market all royalty
oil products in Alarka and require the purchasers to submit
reports on performance. The MAPCO contract merely:fStates_that 
the^refineryt:wi.l.l'Tnoti fy.r:Jthe-Commi ssi oner, of the .-.Department-pf 
Natu'ra1̂ ResoTjrces'?if'products’̂ re exportedr-

• The contract does not’ impose a reservation fee if North Pole
elects to claim less than the maximum quantity allowed by the 
contract. The proposed Tesoro and Chevron contracts specify 
that the purchaser shall pay a fee of .75 percent of the pur­
chase price (about 15{ per barrel at current prices) for each 
barrel difference between the maximum quantity and the quantity 
actually nominated.

• The contract has a much weakerg.security- agreement* than the
proposed Tesoro and Chevron contracts. MAPCO is required to
grant a security interest in all oil delivered or to provide 
security in the form of a bond.' Under the proposed contracts, 
Tesoro and Chevron must furnish an irrevocable letter-pf-credit^ 
that can be ' drawn upon by unilateral action of the State.”'
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• The contract does not include a provision on disagreements.
Section 23 of the proposed Tesoro and Chevron contracts says 
that, in the event of disagreement over the meaning or applica­
tion of terms or conditions of the contract, the purchaser 
shall agree to accept the findings of the Commissioner of
Natural Resources unless there is clear evidence for a contrary 
interpretation.

%

The conclusion of our review of the MAPCO contract is that it has
significant disadvantages (to the State) relative to the proposed 
Tesoro and Chevron contracts. In addition to the differences listed 
in this section, the fermrof the MAPCO contract is .lionger, the pf.Tc'e'* 
the State obtains for its royalty oil is.'lower, it gives options on 
futTTrê b’l-ndlscoyeries, and it gives the State no option on the residuaT 
product of the refinery. There^isivsomepo s s'i b ili_ty~ thatt?.theise '̂pro-
visionsFcoulld^eSiienogotiated.rj.fo the^’NorthTpbTe 'refiheryTJWlshed t̂o 
expand'Tandr̂ if-̂ -addi tional-ifsiippl iesT ofroyal ty oil Were~requvred3?;to' 
s'u p po rt*-ft h a t^ex pa ns i on*

* * *

I hope this review of the MAPCO contract is useful in your deliberation 
of the proposed contracts for royalty oil. If you have additional 
information requests, please contact the agency.
DT



TESTIMONY 

BY DIRECTOR, DIVISION OF OIL 4 GAS '

TO HOUSE RESOURCES COMMITTEE 4 HOUSE SPECIAL C O W I T T E E  ON OIL 4 GAS

ON HB 287

ROYALTY OIL CONTRACT WITH GOLDEN YALLY ELECTRIC ASSOCIATION

MARCH 20, 1585

Thank you Mr. Chairman. For the record, I’m Kay Brown, Director of the 

Division of Oil and Gas for the Alaska Department of Natural Resources. 

With me is Assistant Attorney General Steve Porter. I appreciate this 

opportunity to discuss the proposed long-term royalty oil contract with 

the Golden Valley Electric Association, also known as GVEA.

Contract Terms

The proposed contract would sell about 2 .6 % o f  the state's daily royalty

oil from Prudhoe Bay Unit —  currently about 5,000 barrels a day —  to

GVEA for 10 years.
/

The contract price is the monthly volute weighted average of the 

producers' current reported netback prices, plus field costs, plus 

adjustments for the final outcome of the Amerada

Hess litigation, plus a 30d premium, with a price reopener in Duly 1587 

and every two years thereafter.

I would refer the committee to the one-page- sheet of background 

information we have provided on SB 232/HB 287, which summarizes the major

/



provisions of the contract.

Background

Golden Vailey Electric Association is a cooperative which generates 

electricity for sale to its members. It uses a variety of fuels to 

generate the electricity, including turbine fuel. Some of the turbine 

fuel GVEA purchases is refined directly from royalty oil purchased unaer 

the cooperative's present state contract. GVEA purchases adoiticnal 

turbine fuel directly from the Mapcr refinery.

Under its present and former state royalty oil contracts, GVEA assigns the 

royalty oil to Mapco, which processes the oil at its North Pole Refiner/ 

and sells Golden Valley turbine fuel at a discount. The aiscount on those 

purchases amounts to cbout $550,QUO annually in savings to GVEA. When 

measured from the consumer's perspective, this discount translates to a 

savings of about 1.535 on the average consumer bill.

History of GVEA Sales and Negotiations

I would like to briefly give the committee some history on the state's 

royalty oil sales with Golden Valley Electric Association. The first . 

contract with Golden Valley was signed in April 1577, shortly after 

establishment of the Royalty Oil and Gas Development Advisory Board and 

the adoption of new statutory procedures governing royalty oil sales. 

Golden Valley did not commence taking unoer the contract until Dune 1581, 

when it began purchasing 5,000 barrels per aay and assigning it to Mapco..



That contract expired in June 1584.

In November 1582, well in advance of the expiration of Golden Valley's 

original contract, GVEA requested a 10-year extension cf the contract. No 

action was taken by the outgoing administration in 1582, ana the new 

administration began negotiations with Golden Valley in March 1583. In 

November 1583, the aepartment published a public notice of its intention 

to adopt a new contract with Golden Valley. The royalty board reviewed 

the contract in December 1583, and that review revealeo specific concerns" 

by both the public and the board members with respect to the state's 

option tn residual oil and the relationship between Mapco ana GVEA. In 

view of those reservations and the limited time for further negotiation, 

the long-term GVEA contract TJas not presented for legislative approval in 

1584. Instead, an interim contract not requiring legislative approval was 

put into effect pending contract revisions responsive to the issues raised 

at the meeting of December 7, 1583. That interim contract expires June 

30, 1585.

Intermittent negotiations were held on the proposed long-term contract 

during 1584. We had plannee co complete negotiations so that approval 

legislation for the long-term contract could be introduced on the first 

day of the 1585 session.

Our timeline called for a preliminary contract and findings to be 

completed and a preliminary not:r,< to be puolished in early October 1584. 

The final contract and findings were be available November 16, 1584, 

Royalty Soard review was scheduled for December 7, 1584, and approval

3 _ _ _  _ ------------------------ --------



legislation was to be tntxoducea on the first day of the session. Cue to 

denomination deadlines, it was apparent to all the parties that if 

legislative approval did not occur by March 29, 1965, oil deliveries would 

have to be interrupted.

During September 1584, I informed Golden Valley and Mapco of the time 

pressure under this timeline, and had numerous negotiation sessions with 

representatives of both Golden Valley and Mapco. Draft agreements were 

exchanged, and we believed that'agreement had been reached in early 

October 1584. However, at the conclusion of a negotiation session on 

October 5, 1584, Bert Snarp of Goloen Valley stated his severe 

reservations about Golden Valley's liability for retroactive adjustments 

to the royalty oil price baseu on the Amerada Hess litigation. His 

primary objection was that as a regulated public utility, Golcen Valley 

could only pass on to its customers retroactive adjustments for a one-year 

period. Amerada Hess adjustments for purchases older than one year cculd 

not be passed on to Golden Valley's customers, and would cause Goloen 

Valley severe financial difficulty. Mr. Sharp proposed that ..the state 

charge an increased price premium but that it waive Amerada Hess 

adjustments. This price term offer was unacceptable to the state, and we 

suggested contract terms that would require Mapco to pay the Amerada Hess 

adjustments.

Negotiations stalled for almost two months at this deadlock. However, on 

November 23, 1584, I wrote to Bert Siarp and stated that an agreement 

among the state, Golden Valley and Mapco looked unlikely. I suggested 

commencing negotiations towards a contract between Golce.i Valley and the

a  —  ^



state, without any assignment of the oil to Mapco. Negotiations resumed 

immediately, and on November 29, 1984, an agreement was reacheo on the 

terms now found in the proposed long-term contract. We immeaiately 

prepared findings and a final contract, and worked to get the contract 

before the royalty board and the legislature as soon as possible.

However, due to the negotiation stalemate, legislation approving the 

long-term contract could not even be introouced in the legislature until 

mid-March 1983.

Unless a new contract with Golden Valley is approved prior to March 29, 

1985, - or unless the present contract 's extenaed - we-will denominate 

the oil and return it to in-value. CSSB 132 would give the commissioner 

the authority to extend the’existing Golden Valley contract for up to 

three months to avoid a lapse in taking by GVEA during the summer of 1935.

I want to briefly discuss two concerns that have been raised with the 

contract that were originally identified at the royalty board meeting of 

December 1983.

Consumer Benefits

The sale is premised on providing benefits to Alaska consumers. These - 

consumer benefits depend on GVEA's assignment agreement with Mapco, which 

provides turbine fuel at a price lower than what GVEA would otherwise 

pay. Under GVEA's current contract, the state is unable to.-enforce the 

degree of advantage afforded to GVEA since that agreement is between GVEA 

and Mapco only.



Exhibit A to the new contract is a three-party agreement signea by the 

state, GVEA and Mapco. Exhibit A recognizes existing agreements between. 

GVEA .and Mapco. In Exhibit A, the state consents to those agreements sc; 

lcng as they are not modified to reduce the benefits to GVEA's consumers.. 

The state retains the option to terminate the contract should the 

relationship between GVEA and Mapco change materially.

Thus, the modest consumer benefit that I aescribed earlier will continue 

over the life of the contract, or the state will have the option to cancel 

the contract.

Return Oil

A second issue of concern involves the return oil provision of the 

contract. The Mapco refinery, because of its location near the Trans 

Alaska Pipeline, is able to reinject the heavy and lightest ends of the 

barrel which are not converted into products back into the pipeline. This’ 

so-called "return oil" then reemerges as whole oil at Valdez, with Mapco 

paying a $.10 per degree quality bank differential penalty.

We did negotiate an option to purchase the return oil into the new GVEA 

contract. However, although the option to purchase return oil is emboaied 

in Section 3.4 of the new GVEA contract, the state has agreed in Exhibit A 

that we will not exercise that option in return for Mapco paying Ameraaa 

Hess adjustments on the portion of the royalty oil that is converted into 

turbine fuel used by GVEA.

/



As I mentioned a moment ago, the negotiations were oeadiockea for sever?! 

months, and foregoing the return oil option was a concession we mace to 

break the deadlock.

Refinery Profits

Another issue of concern raised by legislators auring consideration of the- 

three-month extension bill, CSSB 152, involves the amount of profits mace: 

by Mapco off of the Golden Valley contract.

For a number of reasons, it is difficult to calculate the profitability of

■s:
a refinery based on information in the public reccrd. Althouyh the 

Department of Natural Resources has access to seme confiaencial 

information provided by Mapco, we are obligated to hold this information 

confidential under AS 38.05.035 at Mapco's request. However, considering 

those constraints, we have attempted to provioe some general information 

about refining profits.

Mapco's refining profits were examined in the February 1583 report 

entitled Alaska Petroleum Product Pricing prepared for the Senate 

Resources Committee. That document was authored by Messers. Pernela ana- 

Delong, both of whom are former employees of North Pole Refining. As can 

be seen in the report and the responses of Mapco and Tesoro to that 

document, the profitability of a refiner is nearly impossible to infer 

without access to certain cost data which is normally hela confidential. 

This has proven true even though the authors, as former employees of



Mapco, may have had access to such data. This information gap largely 

accounts for the difference in the return to investment calculatea in the 

report - 463> - and Mapco's stated return to investment of 15% to U %  (see 

Mapco's letter to Sen. Fahrenkamp cf April 8, 1583).

Like most refiners, Mapco does not make available to the public separate 

accounts of its various operations such as the North Pole refinery. While 

Mapco's overall profitability is stated in its annual reports, the profits 

of a particular refinery cannot be deauced frcm those reports. The 

operating costs of a refinery are not normally available to the public 

since such knowledge would be of considerable advantage to a competitor.

For this reason Messers. Pernela and Celong were forced to rely on a 

variety of unsatisfactory proxy figures which included the original cost 

of the North Pole refinery, a supposed cost of capital, and the acjustsd 

operating costs of refiners in the continental United States, among other 

things. These shortcomings enabled Mapco to handily rebut the report by 

mentioning such items as investment which occurred after the initial 

construction, interest during construction, the original investment n s k ,
’T»

the irrelevance of operating costs in other parts of the U.S. and the 

vagaries of the federal crude oil entitlement program, which was in effect 

over part of the study period.

Although Mapco's apparent markup can be found by comparing- their wholesale 

prices with the aquisition cost of crude oil, a net profit per barrel 

cannot be arrived at without knowing all the capital ana operating costs 

of the refinery as well as the method of amortization. Mapco has not



volunteered this information to date. 

Summary

In summary, Mr. Chairman, this contract is intended to provide a modest 

amount of consumer benefit to the Alaska citizens living in the Interior 

and served by the Golden Valley Electric Assiciation cooperative, and also 

to provide the state with a mar.’it price for the royalty oil. I believe 

that the state's interest is served by pursuing this alternative, compared 

to the alternative of not making a sale and leaving the oil in-value. It 

could be argued that this contract does not maximize the value of royalty 

oil relative to what could be obtained by selling the oil competitively. 

However, the statutes do notrrequire competitive sales ana, in fact, the 

statutes clearly contemplate negotiated sales that provide ancillary 

benefits from using the royalty oil within the State of Alaska. I think 

you could view this contract as maintaining the status quo between the 

in-state refiners, as it does not increase Mapco's benefit relative to the 

present situation. In fact, Mapco's benefit Is slightly oecreaseo under 

the new GVEA contract.

Mr. Chairman, I believe this contract complies with all requirements of 

the statute and the regulations, and that it is consistent with the 

state's policy of obtaining market value for its royalty oil.

For these reasons, the administration supports the contract ana- we urge 

yc\ir approval of HS 287.

Sam Murray, a petrole'm economist on my staff, is standing by in Anchorage

Q



to assist us with answering any questions the committee may have, 

concludes my formal remarks, Mr.■Chairman. Thank you.
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T E S T I M O N Y  B Y  D I R E C T O R ,  D I V I S I O N  O F  O I L  A N D  G A S

T O  H O U S E  R E S O U R C E S  C O M M I T T E E  A N D  
H O U S E  S P E C I A L  C O M M I T T E E  O N  O I L  A N D  G A S  

ON H O U S E  B I L L  2 8 7

R O Y A L T Y  O I L  C O N T R A C T  W I T H  
G O L D E N  V A L L E Y  E L E C T R I C  A S S O C I A T I O N

M a r c h  21, 1 9 8 5

T h a n k  y o u  Mr. C h a i r m a n .  F o r  t h e  r e c o r d ,  I'm K a y  B r o w n ,  D i r e c t o r  

o f  t h e  D i v i s i o n  o f  Oil a n d  G a s  f o r  t h e  A l a s k a  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s .

S e v e r a l  i s s u e s  a n d  q u e s t i o n s  w e r e  r a i s e d  a t  the. h e a r i n g  y e s t e r d a y ,  

a n d  I'd li k e  to p r o v i d e  t h e  c o m m i t t e e  w i t h  s o m e  a d d i t i o n a l  

i n f o r m a t i o n  o n  t h o s e  p o i n t s .

M a n y  o f v t h e  q u e s t i o n s  a t  the h e a r i n g  y e s t e r d a y  c e n t e r e d  on the 

b e n e f i t s  to b e  d e r i v e d  f r o m  the p r o p o s e d  c o n t r a c t  —  w h a t  t h o s e  

b e n e f i t s  a r e  a n d  w h o  r e c e i v e s  them. T h r e e  p a r t i e s  w o u l d  r e c e i v e  

b e n e f i t s  —  t h e  S t a t e ,  G V E A ,  a n d  M a p c o .

I'd li k e  to b r i e f l y  s u m m a r i z e  t h o s e  b e n e f i t s  as w e  p e r c e i v e  them, 

Mr. C h a i r m a n .

B e n e f i t s  to t h e  S t a t e  o f  A l a s k a

T h e  b e n e f i t s  to t h e  S t a t e  a r e  d e s c r i b e d  in o u r  f i n a l  f i n d i n g  of  

J a n u a r y  16, 1985. U n d e r  the s t a t u t e s  g o v e r n i n g  r o y a l t y  oil a n d  

ga s  s a l e s ,  t h e  c o m m i s s i o n e r  is o b l i g a t e d  to m a x i m i z e  b e n e f i t s  to 

the c i t i z e n s  in a n e g o t i a t e d  sale.



T h e  p r i c e  r e c e i v e d  is a b e n e f i t  to t h e  S t a t e .  T h e  S t a * e  w i l l  

r e c e i v e  a 3 0 $  p r e m i u m  a b o v e  i n - v a l u e ,  w h i c h  m a k e j  t h i s  s a l e  

r o u g h l y  e q u i v a l e n t  to the T e s o r o  a n d  C h e v r o n  r o y a l t y  oil c o n t r a c t s  

a p p r o v e d  by t h e  L e g i s l a t u r e  last s e s s i o n ,  T h e r e  is no p r i c e  

s u b s i d y  to G V E A ,  a n d  to the e x t e n t  t h a t  M a p c o  g e t s  t h e  oil, it 

p a y s  m o r e  f o r  t h i s  oil t h a n  it d o e s  f o r  t h e  oil it b u y s  d i r e c t l y  

•from t h e  S t a t e .

O t h e r  b e n e f i t s  to the S t a t e  a r e  e x p l a i n e d  in d e t a i l  in the f i n a l  

f i n d i n g s ,  b u t  t h e y  i n c l u d e  c h e a p e r  e l e c t r i c i t y  r a t e s  f o r  F a i r b a n k s  

c o n s u m e r s ,  a d e p e n d a b l e  e l e c t r i c i t y  s u p p l y ,  a n d . p r o t e c t i o n  of 

e x i s t i n g  i n v e s t m e n t s  in t h e  N o r t h  P o l e  r e f i n e r y  a n d  the u t i l i t y ' s  

t u r b i n e s .

* •

B e n e f i t s  to G V E A

G V E A ' s  b e n e f i t s  c o m e  n o t  f r o m  a r e d u c e d  s a l e  p r i c e ,  b u t  f r o m  t h e  

■reduced t u r b i n e  fuel p r i c e  M a p c o  g i v e s  G V E A  o n  t h e  t u r b i n e  fuel 

M a p c o  p r o d u c e s  f r o m  G V E A ' s  r o y a l t y  oil.

G V E A ' s  b e n e f i t  c a n  be  c a l c u l a t e d  by c o m p a r i n g  two p r i c e s ,  T h o s e  

p r i c e s  a r e  M a p c o ' s  g e n e r a l  t u r b i n e  fu e l  p r i c e  to G V E A  ( w h i c h  

c o v e r s  r o u g h l y  h a l f  of G V E A ' s  t u r b i n e  fuel n e e d s )  a n d  M a p c o ' s  

r e d u c e d  p r i c e  to G V E A  f o r  t u r b i n e  fuel p r o c e s s e d  f r o m  G V E A ' s  

r o y a l t y  oil ( w h i c h  c o v e r s  t h e  o t h e r  h a l f  o f  G V E A ' s  t u r b i n e  fuel 

n e e d s ) .  S p e c i f i c a l l y ,  the 1 9 Q 0 P e t r o l e u m  P r o d u c t s  A g r e e m e n t



b e t w e e n  G V E A  a n d  M a p c o  g e n e r a l l y  o b l i g a t e s  M a p c o  to sell t u r b i n e  

fuel to G V E A  a t  a p r i c e  o f  M a p c o ' s  a c q u i s i t i o n  c o s t  p l u s  a 

p r o c e s s i n g  fee, M a p c o  h a s  r e q u e s t e d  t h a t  w e  k e e p  t h a t  e x a c t  

p r o c e s s i n g  f e e  c o n f i d e n t i a l ,  A s e c o n d  1 9 8 0  a g r e e m e n t  b e t w e e n  G V E A  

a n d  M a p c o  o b l i g a t e s  M a p c o  to sell G V E A  t u r b i n e  fuel p r o c e s s e d  f r o m  

G V E A ' s  r o y a l t y  oil a t  a r e d u c e d  p r o c e s s i n g  fee, M a p c o  h a s  a l s o  

r e q u e s t e d  t h a t  w e  k e e p  t h a t  e x a c t  f e e  c o n f i d e n t i a l ,

A l t h o u g h  the e x a c t  p r o c e s s i n g  f e e s  c h a r g e d  b y  M a p c o  a r e  

c o n f i d e n t i a l ,  G V E A  m a n a g e r  B e r t  S h a r p  t e s t i f i e d  y e s t e r d a y  t h a t  the 

d i f f e r e n c e  is b e t w e e n  5 a n d  6 c e n t s  a g a l l o n .  M u l t i p l y i n g  th a t  

s a v i n g s  by  42 g a l l o n s  p e r  b a r r e l ,  b y  6 2 5  b a r r e l s  p e r  day, a n d  by 

3 6 5  d a y s  p e r  y e a r ,  G V E A  a c h i e v e s  a y e a r l y  s a v i n g s  of b e t w e e n  

$ 4 7 9 , 0 0 0  a n d  $ 5 7 5 , 0 0 0 ,  In o u r  f i n a l  s a l e  f i n d i n g s ,  o u r  p e t r o l e u m  

e c o n o m i s t  p r o j e c t e d  a n  a n n u a l  s a v i n g s  to G V E A  o f  a p p r o x i m a t e l y  

$ 5 5 0 , 0 0 0 ,

T h i s  $ 5 5 0 , 0 0 0  y e a r l y  s a v i n g s  t r a n s l a t e s  into a b e n e f i t  to G V E A ' s  

- c o n s u m e r s  o f  , 1 4 4 6 $  p e r  k i l o w a t t  hour, ( T his n u m b e r  is o b t a i n e d  

b y  d i v i d i n g  t h e  $ 5 5 0 , 0 0 0  y e a r l y  b e n e f i t  by t h e  3 8 0 , 4 1 2 , 0 0 0  kwh 

t h a t  G V E A  p r o d u c e s  e a c h  y e a r , )

B e n e f i t s  to M a p c o

T h e  c o m m i t t e e ' s  t h i r d  a r e a  o f  c o n c e r n  is the a m o u n t  of b e n e f i t s  to 

M a p c o  u n d e r  t h i s  c o n t r a c t ,  M a p c o  d o e s  b e n e f i t  s i n c e  it g e t s  8 7 , 5 %

3



of  e a c h  b a r r e l ,  e i t h e r  a s  n o n - t u r b i n e  fuel p r o d u c t s  o r  as r e t u r n  

o i l ,

T h e  p r o f i t a b i l i t y  f i g u r e s  f o r  M a p c o  s h o w n  on t h e  c h a r t  p r e p a r e d  by 

s t a f f  t h a t  y o u  r e c e i v e d  y e s t e r d a y  a r e  b a s i c a l l y  a c c u r a t e ,

H o w e v e r , _ t h e  s i x - m i l l i o n  d o l l a r  g r o s s  p r o f i t  f i g u r e  d o e s  n o t  

i n c l u d e  t h e  e x p e n s e s  M a p c o  i n c u r s  in r e f i n i n g  t h e  oil.

A m o r e  r e l e v a n t  c o m p a r i s o n  c o u l d  be m a d e  by l o o k i n g  a t  t h e  p r i c e  

t h a t  M a p c o  w o u l d  o t h e r w i s e  h a v e  to p a y  t h e  p r o d u c e r s  to o b t a i n  oil 

if it d i d  n o t  r e c e i v e  r o y a l t y  oil on a s s i g n m e n t  f r o m  GVEA, F o r  

e x a m p l e ,  t h e  J a n u a r y ,  1 9 8 5  P u m p  S t a t i o n  1 i n - v a l u e  p r i c e  is

$ 1 6 , 9 0 .  T h u s  M a p c o ' s  P u m p  1 p r i c e  w o u l d  be  $ 1 7 , 2 0 ,  B y  w a y  o f

c o m p a r i s o n ,  P u m p  1 p r i c e s  in J a n u a r y  w e r e  r e p o r t e d  as $ 1 8 , 1 3  f o r  

B r i t i s h  . P etroleum, $ 1 7 , 1 6  f o r  P h i l l i p s  a n d  $ 1 6 , 9 5  f o r ' S o h i o ,

T h u s ,  it is n o t  c l e a r  t h a t  M a p c o  w o u l d  p a y  less f o r  S t a t e  r o y a l t y

oil t h a n  it w o u l d  f o r  p r o d u c e r s  oil,

•A s i m i l a r  c o m p a r i s o n  c a n  b e  m a d e  w i t h  r e g a r d  to the r e t u r n  oil,

T h e  v a l u e  o f  t h e  r e t u r n  oil to M a p c o  a t  V a l d e z  w o u l d  r o u g h l y  be$<; .ioJ
the P u m p  1 p r i c e  o f  $ 1 7 , 2 0 ,  p l u s  t a r i f f s  o f  a b o u t  $ 6 , 6 i,. p l u s  a 

$ 1 , 2 2  q u a l i t y  d i f f e r e n t i a l  p e n a l t y ,  f o r  a V a l d e z  p r i c e  of  $ 2 4 , 5 2 ,  

B y  c o m p a r i s o n ,  V a l d e z  p r i c e s  f o r  p r o d u c e r s  oil w o u l d  be  $ 2 4 , 1 4  f o r  

BP, $ 2 3 , 1 7  f o r  P h i l l i p s  a n d  $ 2 2 , 9 6  f o r  S o h i o ,  A g a i n ,  t h i s  d o e s

n o t  a p p e a r  to b e  a w i n d f a l l  f o r  M a p c o ,

<(



T o  the e x t e n t  t h a t  c o m m i t t e e  m e m b e r s  f e e l  t h a t  M a p c o  is g e t t i n g  a 

" g o o d  d e a l "  f r o m  t h e  S t a t e ,  I w o u l d  s u g g e s t  t h a t  the " g o o d  d e a l "  

d o e s  n o t  c o m e  f r o m  t h i s  c o n t r a c t .  R a t h e r ,  M a p c o ' s  c o m p e t i t i v e  

a d v a n t a g e  c o m e s  f r o m  M a p c o ' s  o w n  r o y a l t y  oil c o n t r a c t ,  w h i c h  

c o n t a i n s  t e r m s  s i g n i f i c a n t l y  m o r e  a t t r a c t i v e  t h a n  t h o s e  f o u n d  in 

A l a s k a ' s  o t h e r  r o y a l t y  o i l - c o n t r a c t s ,  a n d  f r o m  M a p c o ' s

g e o g r a p h i c a l  l o c a t i o n ,  w h i c h  i n s u l a t e s  it f r o m  t h e  c o m p e t i t i o n  of

o t h e r  r e f i n e r s .

S i n c e  t h e  i n f o r m a t i o n  a v a i l a b l e  to D N R  c o n c e r n i n g  M a p c o ' s  

p r o f i t a b i l i t y  m u s t  b y  s t a t u t e  b e  h e l d  c o n f i d e n t i a l ,  I w o u l d  

s u g g e s t  t h a t  y o u r  s p e c i f i c  q u e s t i o n s  a b o u t  t h e  r e l a t i o n s h i p  

b e t w e e n  G V E A  a n d  M a p c o ,  a n d  a b o u t  M a p c o ' s  p r o f i t s  f r o m  t h i s  sale,

b e ‘a d d r e s s e d  to e i t h e r  G V E A  o r  M a p c o .
i

I'd like to c o r r e c t  o n e  n u m b e r  t h a t  I g a v e  to t h e  c o m m i t t e e  

y e s t e r d a y .  T h e  a m o u n t  o f  r e t u r n  oil b a r r e l s  f r o m  the G V E A  

■contract is r o u g h l y  3 , 3 0 0  bp d ,  r a t h e r  t h a n  1 , 5 0 0  to 1 , 6 0 0  bpd.

T h a n k  y o u ,  Mr, C h a i r m a n ,  T h a t  c o n c l u d e s  m y  r e m a r k s ,
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