


glasfea g>tate legislature
A R L I S S  S T U R G U L E W S K I ,  C h a i r m a n

B E T T Y E  F A H R E N K A M P ,  V i c o  C h a i r m a n

J A C K C O G H I L L

D I C K  E L I A S O N

V I C  F I S C H E R

R I C K  H A L F O R D

F R E D Z H A R O F F

P O U C H  V  

J U N E A U ,  A L A S K A .  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 4 9 0 7

S e n a t e
Committee on Eegourcetf
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FROM: S e n a t e  R e s o u r c e  C o m m i t t e e  Staff//M £y(_
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RE: "An A c t  r e l a t i n g  t o  d e t e n t i o n  o f  v e s s e l s  as s e c u r i t y  for
o i l - p o l l u t i o n  d a m a g e s ;  a n d  c l a r i f y i n g  a d e f i n i t i o n  r e l a t i n g  to 
d i s c h a r g e  of  h a z a r d o u s  subst-..ices; a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "

T h e  m a t e r i a l  in t h i s  p a c k e t  e x p l a i n s  t h i s  bill. T h e  b i l l  
p a s s e d  t h e  H o u s e  u n a n i m o u s l y  a n d  w a s  p a s s e d  o u t  of S e n a t e  
T r a n s p o r t a t i o n  w i t h  f i v e  "Do P a s s "  r e c o m m e n d a t i o n s .  T h e  
e n c l o s e d  R e s o u r c e s  CS m a k e  n o  p o l i c y  c h a n g e s  b u t  o n l y  c o r r e c t s  
a d r a f t i n g  e r r o r  w h i c h  r e f e r e n c e d  a r e p e a l e d  st a t u t e .



H O U S E  B I L L  100

D E T E N T I O N  O F  V E S S E L S  F O R  O I L  S P I L L  V I O L A T I O N S

B E F O R E  T H E  A L A S K A  S E N A T E  
F e b r u a r y  27, 1986 

1 1:00 a.m.

P U R P O S E

H B  100 m a k e s  A S  4 6 . 0 3 . 7 7 0  c o n s i s t e n t  w i t h  i t s elf, a n d  w i t h  
A S  4 6 . 0 3 . 7 6 0 ,  to a s s u r e  t h a t  the S t a t e  w i l l  h a v e  e n o u g h  " m o n e y  in 
h a n d "  to  c o v e r  a n y  d a m a g e  d o n e  in the e v e n t  o f  an o i l  spill.

B A C K G R O U N D

W h e n  e n a c t e d ,  A S  4 6 . 0 3 . 7 6 0  p r o v i d e d  f o r  p e n a l t i e s  n o t  to e x c e e d  
$1 0 0 , 0 0 0 .  In 1976, t h a t  s t a t u t e  w a s  a m e n d e d  to r e m o v e  any 
c e i l i n g  o n  a s s e s s e d  d a m a g e s ,  b u t  A S  4 6 . 0 3 . 7 7 0  r e t a i n s  an o u t d a t e d  
r e f e r e n c e  to A S  4 6 . 0 3 . 7 6 0  a n d  l i m i t s  to  $ 1 0 0 , 0 0 0  a n y  b o n d  p o s t e d  
in l i e u  of  v e s s e l  d e t e n t i o n .

T' Is r e n d e r s  § 770 i n c o n s i s t e n t  w i t h  itse l f ,  a n d  t h e  r e f e r e n c e  to 
1_ )(b) n o  l o n g e r  m a k e s  s e n s e .

Undei the c u r r e n t  law, the S t a t e  c o u l d  h o l d  a v e s s e l  to s e c u r e  
$30 m i l l i o n  in o i l  s p i l l  d a m a g e s ,  b u t  t h a t  v e s s e l  c o u l d  l eave 
A l a s k a  a f t e r  p o s t i n g  a $ 1 0 0 , 0 0 0  bond. S u c h  a s c e n a r i o  d o e s  not 
p r o v i d e  t h e  t y p e  o f  c o s t  r e c o v e r y  g u a r a n t e e  t h a t  a d e q u a t e l y  
p r o t e c t s  s t a t e  i n t e r e s t s .

I M P E T U S  F O R  HB 100

T h i s  s e r i o u s  d i s c r e p a n c y  w a s  d i s c o v e r e d  w h e n  t h e  G r e e k  v e s s e l  M / V  
C E P H E U S  w e n t  a g r o u n d  n e a r  A n c h o r a g e ,  s p i l l i n g  in e x c e s s  of
3 0 0 , 0 0 0  g a l l o n s  o f  o i l  in t o  A l a s k a  w a t e r s .

T h e  j u d g e  in t h a t  m a t t e r  r u l e d  t h a t  a $20 m i l l i o n  b o n d  w a s  n e c e s­
sa r y  (based o n  the $20 m i l l i o n  f i n a n c i a l  r e s p o n s i b i l i t y  r e q u i r e m e n t  
e l s e w h e r e  in t h e  law) b e c a u s e  the v e s s e l  p l a n n e d  to c o n t i n u e  
o f f l o a d i n g  in A l a s k a  w a t e r s .  H a d  the v e s s e l  p l a n n e d  to s i m p l y  
l e a v e  A l a s k a ,  he w o u l d  p r o b a b l y  h a v e  a l l o w e d  it to do  so a f t e r  
p o s t i n g  t h e  $ 1 0 9 , 0 0 0  bond.

AS  4 6 . 0 3 . 7 7 0  s h o u l d  h a v e  b e e n  c o n t e m p o r a n e o u s l y  r e p e a l e d  and 
r e e n a t e d  w i t h  § 7 6 0 (b) to p r o v i d e  for a b o n d  n o t  to e x c e e d  the 
m a x i m u m  a m o u n t  o f  d a m a g e s  a v a i l a b l e  u n d e r  n e w l y  e n a c t e d  4 6 . 0 3 . 7 6 0  
a n d  4 6 . 0 3 . 8 2 2 .

♦Sec. 2, a m e n d i n g  A S  4 6 . 0 3 . 8 2 6 ( 5 ) ,  m e r e l y  r e s t o r e s  the o r i g i n a l ,  
c o m m o n  s e n s e  m e a n i n g  o f  t h e  t e r m  "ow n e r . "



S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR
J u n e a u

J a n u a r y  23, 1985

T he H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the 
d e t e n t i o n  o f  v e s s e l s  as s e c u r i t y  for o i l - p o l l u t i o n  d a m a g e s  ~ 
a n d  c l a r i f i c a t i o n  o f  a d e f i n i t i o n  r e l a t i n g  t o  d i s c h a r g e  o f  
h a z a r d o u s  s u b s t a n c e s .  T h i s  b i l l  is i n t e n d e d  t o  c o r r e c t  
t w o  s t a t u t o r y  o v e r s i g h t s  b r o u g h t  to  l i g h t  as a r e s u l t  o f  
t h e  J a n u a r y  21, 1984 o i l  s p i l l  f r o m  t h e  M / V  Ce p h e u s .

A S  4 6 . 0 3 . 7 6 0 ,  p r o v i d i n g  for c i v i l  a c t i o n s  for p o l l u t i o n ,  
a n d  AS 4 6 . 0 3 . 7 7 0 ,  p r o v i d i n g  for d e t e n t i o n  o f  v e s s e l s  as 
s e c u r i t y  for o i l - p o l l u t i o n  d a m a g e s ,  w e r e  b o t h  e n a c t e d  b y  
ch. 120, S L A  1971. As  e n a c t e d ,  A S  4 6 . 0 3 . 7 6 0  (b) set a 
m a x i m u m  o f  $ 1 0 0 , 0 0 0  for l i q u i d a t e d  d a m a g e s  to be  a s s e s s e d  
b y  the c o u r t  in an o i l - p o l l u t i o n  case. And, as enacted,
A S  4 6 . 0 3 . 7 7 0  p r o v i d e d  for t h e  c o u r t  to r e l e a s e  a d e t a i n e d  
v e s s e l  u p o n  p o s t i n g  o f  a b o n d  set b y  t h e  c o u r t  in an 
a m o u n t  n o t  to e x c e e d  $ 1 0 0 , 0 0 0 .  A S  4 6 . 0 3 . 7 7 0  r e f e r r e d  to 
A S  4 6 . 0 3 . 7 6 0 ( b ) ,  a n d  the two $ 1 0 0 , 0 0 0  p r o v i s i o n s  w e r e  
c o m p a t i b l e  w i t h  e a c h  other.

H o w e v e r ,  in 1976, a l o n g  w i t h  o t h e r  a m e n d m e n t s ,
AS 4 6 . 0 3 . 7 6 0 ( b )  w a s  a m e n d e d  to r e m o v e  t h e  $ 1 0 0 , 0 0 0  
l i q u i d a t e d  d a m a g e s  m a x i m u m ,  b u t  A S  4 6 . 0 3 . 7 7 0  w a s  not 
c o r r e s p o n d i n g l y  a m e n d e d .  It h a s  n e v e r  b e e n  amended. This 
b i l l  s e e k s  t o  c o r r e c t  t h a t  o v e r s i g h t .  It r e m o v e s  the 
r e f e r e n c e  to $ 1 0 0 , 0 0 0  a n d  i n s e r t s  a r e f e r e n c e  (in two 
places) to t h e  r e l e v a n t  c i v i l  p e n a l t y  a n d  d a m a g e s  s t a t u t e ^  
t h a t  w e r e  e n a c t e d  a n d  a m e n d e d  a f t e r  A S  4 6 . 0 3 . 7 7 0  w a s  
en acted.

Second, A S  4 6 . 0 3 . 8 2 2  p r o v i d e s  for s t r i c t  l i a b i l i t y  for the 
d i s c h a r g e  o f  h a z a r d o u s  s u b s t a n c e s ,  i n c l u d i n g  oil, for a 
p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  t h e  h a z a r d o u s  
s u b s t a n c e  p r i o r  to its d i s c h a r g e .  " O w n i n g  o r  h a v i n g
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c o n t r o l  o v e r  a h a z a r d o u s  s u b s t a n c j "  is p r e s e n t l y  d e f i n e d  
i n ' A S  4 6 . 0 3 . 8 2 6  (5) in a m a n n e r  w h i c h  a r g u a b l y  n e g a t e s  the 
c o m m o n  s e n s e  d e f i n i t i o n  o f  an ow n e r .  S e c t i o n  2 o f  t h i s  
b i l l  c o r r e c t s  t h a t  p r o b l e m  b y  e l i m i n a t i n g  t h e  w o r d  "owner" 
f r o m  the s t a t u t o r y  d e f i n i t i o n  s e c t i o n ,  t h e r e b y  r e s t o r i n g  
the o r i g i n a l  m e a n i n g  o f  t h a t  word.

S i n c e r e l y ,

]
G o v e r n o r
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IN THE HOUSE

\^etA.$irn5.

BY THE RULES COMMITTEE BY 
REQUEST OF THE GOVERNOR

HOUSE BILL NO. 100 

IN THE LEGISLATURE OF THE STATE OF ALAS K A  

F O URTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

For an Act entitled: "An Act relating to d e t ention of vessels as security

for oil-pollution damages; clarifying a d efinition 

relating to discharge of hazardous substances; and 

providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. AS 46.03.770 is amended to read:

Sec. 46.03.770. DETENTION OF V E S S E L  WITHOUT WARRANT AS SECURITY

FOR DAMAGES. A  vessel w hich is used in or in aid of a v i o l a t i o n  of 

AS 46.03.740 -- 46.03.750 may be detained after a valid search by the 

department, an agent of the department, a peace officer of the state,

or an authorized protection officer of the Department of Fish and

Game. U p o n  judgment of the court having jurisd i c t i o n  that the vessel

was used in or the cause of a vi o l a t i o n  of AS 46.03.740 -- 46.03.750

w i t h  knowledge of its owner or under circumstances indicating that the

owner should reasonably have had this knowledge, the vessel m a y  be 

h eld as security for payment to the state of the amount of damages 

assessed by the court under AS 46.03.760(b), and if the damages so 

assessed are not paid within 30 days a f t e r  judgment or final d e t e r­

mi n a t i o n  of an appeal, the vessel shall be sold at public auction, or 

as otherwise directed by the court, and the damages paid from the 

proceeds. The balance, if any, shall be pa i d  by the court to the 

owner of the vessel. The court shall permit the release of the vessel 

upo n  posting of a bond set by the court in an amount not to exceed the 

m a x i m u m  amount of damages available under

- 1 - HB 100
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1 Bj [$100,000]. The damages received under this s ection shall 

be transmitted to the pro p e r  state o f ficer for deposit in the general 

fund. A  vessel seized u nder this section shall be returned or the 

bond exonerated if no damages are assessed under A S ,

J | g | f 2 l [ 4 6 . 0 3 . 760(b)] .

Sec. 2. AS 46.03.826(5) is amended to read:

(5) "[OWNING OR] having control over a hazardous substance" 

means producing, handling, storing, transporting or refining a hazard 

ous substance for commercial purposes immediately before e n t r y  of the 

hazardous substance in or u p o n  the waters, surface or subsurface lands 

of the state, and specifically includes bailees and carriers of a 

hazardous substance;

* Sec. 3. This Act takes effect immediately in accordance w i t h  AS 01.- 

14 10.070(c).

HB 100 -2-
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TO: S e n a t e  R e s o u r c e  C o m m i t t e e  M e m b e r s  / F e b r u a r y  5, 1986

FROM: S e n a t e  R e s o u r c e  C o m m i t t e e  Staffi

RE: "An A c t  r e l a t i n g  t o  d e t e n t i o n  of v e s s e l s  as  s e c u r i t y  for
o i l - p o l l u t i o n  d a m a g e s ;  a n d  c l a r i f y i n g  a d e f i n i t i o n  r e l a t i n g  to 
d i s c h a r g e  of h a z a r d o u s  s u b s t a n c e s ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e . "

T h e  m a t e r i a l  in t h i s  p a c k e t  e x p l a i n s  t h i s  bill. T h e  b i l l  
p a s s e d  t h e  H o u s e  u n a n i m o u s l y  a n d  w a s  p a s s e d  o u t  of  S e n a t e  
T r a n s p o r t a t i o n  w i t h  f i v e  "Do P a s s "  r e c o m m e n d a t i o n s .  T h e  
e n c l o s e d  R e s o u r c e s  CS m a k e  n o  p o l i c y  c h a n g e s  b u t  o n l y  c o r r e c t s  
a d r a f t i n g  e r r o r  w h i c h  r e f e r e n c e d  a r e p e a l e d  s t a t u t e .

S e n a t e
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Offered: 2/24/86
Referred: Rules

Original sponsor: Rules/Governor

1 IN THE HOUSE BY THE RESOURCES COMMITTEE

2 SENATE CS FOR HOUSE BILL NO. 100 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to detention of vessels as security

7 for o il-pollution damages; clarifying a definition

8 relating to discharge of hazardous substances; and

9 providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. AS 46.03.770 is amended to read:

12 Sec. 46.03.770. D E T ENTION OF VESS E L  WITHOUT WARRANT AS SECURITY

13 FOR DAMAGES. A  vessel that [WHICH] is used in or in aid of a

14 violation of AS 46.03.740 - 46.03.750 may be detained after a valid

15 search by the department, an agent of the department, a peace officer

16 of the state, or an authorized protection officer of the Department of

17 Fish and Game. Upon  judgment of the court having jurisdiction that

18 the vessel was used in^ or was the cause of^ a violation of AS 46.03.-

19 740 - 46.03.750 with knowledge of its owner or under circumstances

20 indicating that the owner should reasonably have had this knowledge,

21 the vessel may be held as security for payment to the state of the

22 amount of damages assessed by the court under AS 46.03.758, 4 6 . 0 3 . 7 6 0 ,

23 and 46.03.822. If [AS 46.03.760(b), AND IF] the damages [SO] assessed

24 are not paid within 30 days after judgment or final determination of

25 an appeal, the vessel shall be sold at public auction, or as otherwise

26 directed by the court, and the damages paid from the proceeds. The

27 balance, if any, shall be paid by the court to the own - of the

28 vessel. The court shall permit the release of the vessel upon posting

29 of a bond set by the court in an amount not to exceed the m a ximum

-1- SCS HB 100(Res)
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amount of damages available u nder

[$100,000]. The damages received u nder this s e ction shall 

be transmitted to the proper state officer for deposit in the general 

fund. A  vessel seized u n d e r  this section shall be returned or the

MiMiirniTi intir ■ inrf H B 68
bond exonerated if no damages are assessed under aKiBB)TOfi3%?SW. 3 ffw

AS 46.03.760(b)].

* Sec. 2. AS 46.03.826(5) is amended to read:

(5) "[OWNING OR] having control over a hazardous substance"

means producing, handling, storing, transporting^ or refining a 

hazardous substance for commercial purposes immediately before entry 

of the hazardous substance in or u p o n  the waters, surf a c e ^  or 

subsurface lands of the state, and specifically includes bailees and 

carriers of a hazardous substance;

* Sec. 3. This Act takes effect immediately in accordance w i t h  AS 01.- 

15 10.070(c).
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r i/*

IN T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  H O U S E  B I L L  NO. 100 (Reso u r c e s )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to d e t e n t i o n  o f  v e s s e l s  as s e c u r i t y

for o i l - p o l l u t i o n  da m a g e s ;  c l a r i f y i n g  a d e f i n i t i o n  

r e l a t i n g  to d i s c h a r g e  o f  h a z a r d o u s  s u b s t a n c e s ;  a n d

p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  4 6 . 0 3 . 7 7 0  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 7 7 0 .  D E T E N T I O N  O F  V E S S E L  W I T H O U T  W A R R A N T  A S  S E C U R I T Y  

F O R  D A M A G E S .  A  v e s s e l  t h a t  [WHICH] is u s e d  in or  in a i d  o f  a 

v i o l a t i o n  of A S  4 6 . 0 3 . 7 4 0  - 4 6 . 0 3 . 7 5 0  m a y  b e  d e t a i n e d  a f t e r  a v a l i d  

s e a r c h  b y  the d e p a r t m e n t ,  an  a g e n t  o f  the d e p a r t m e n t ,  a p e a c e  o f f i c e r  

of  the state, o r  an a u t h o r i z e d  p r o t e c t i o n  o f f i c e r  of the D e p a r t m e n t  of 

F i s h  a n d  Game. U p o n  j u d g m e n t  o f  the c o u r t  h a v i n g  j u r i s d i c t i o n  t h a t  

the v e s s e l  w a s  u s e d  i n ^  o r  w a s  the c a u s e  ofj_ a v i o l a t i o n  of  A S  4 6 . 0 3 . -  

740 - 4 6 . 0 3 . 7 5 0  w i t h  k n o w l e d g e  of  its o w n e r  or u n d e r  c i r c u m s t a n c e s  

i n d i c a t i n g  t h a t  the o w n e r  s h o u l d  r e a s o n a b l y  h a v e  h a d  this k n o w l e d g e ,  

the v e s s e l  m a y  be  h e l d  as s e c u r i t y  f o r  p a y m e n t  to the s t a t e  of  the 

a m o u n t  o f  d a m a g e s  a s s e s s e d  b y  the c o u r t  u n d e r  A S  4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . 7 6 0 ,  

a n d  4 6 . 0 3 . 8 2 2 .  If [AS 4 6 . 0 3 . 7 6 0 ( b ) ,  A N D  IF] the d a m a g e s  [SO] a s s e s s e d

a r e  n o t  p a i d  w i t h i n  30 da y s  a f t e r  j u d g m e n t  or f i n a l  d e t e r m i n a t i o n  of

a n  a p p eal, the v e s s e l  s h a l l  b e  s o l d  at p u b l i c  a u c t i o n ,  or as o t h e r w i s e  

d i r e c t e d  b y  the court, a n d  the d a m a g e s  p a i d  f r o m  the p r o c e e d s .  T h e  

b a l a n c e ,  if any, s h a l l  be  p a i d  b y  the c o u r t  to the o w n e r  o f  the 

v e s s e l .  T h e  c o u r t  s h a l l  p e r m i t  the r e l e a s e  of the v e s s e l  u p o n  p o s t i n g  

of a b o n d  set b y  the c o u r t  in a n  a m o u n t  n o t  to e x c e e d  the m a x i m u m

-1- SCS H B  1 0 0 (Res)



a m o u n t  of  d a m a g e s  a v a i l a b l e  u n d e r  A S  46.0-3.758, 4 6 . 0 3 . 7 6 0 ,  a n d

4 6 . 0 3 . 8 2 2  [ $ 1 0 0 , 0 0 0 ] .  T h e  d a m a g e s  r e c e i v e d  u n d e r  this s e c t i o n  s h a l l  

b e  t r a n s m i t t e d  to the p r o p e r  s t a t e  o f f i c e r  f o r  d e p o s i t  in the g e n e r a l  

fund. A  v e s s e l  s e i z e d  u n d e r  t h i s  s e c t i o n  s h a l l  b e  r e t u r n e d  or the 

b o n d  e x o n e r a t e d  if n o  d a m a g e s  a r e  a s s e s s e d  u n d e r  A S  4 6 . 0 3 . 7 5 8 ,  4 6 . 0 3 . -  

760, o r  4 6 . 0 3 . 8 2 2  [AS 4 6 . 0 3 . 7 6 0 ( b ) ] .

* Sec. 2. AS  4 6 . 0 3 . 8 2 6 ( 5 )  is a m e n d e d  to read:

(5) " [ O W N I N G  OR] h a v i n g  c o n t r o l  o v e r  a h a z a r d o u s  s u b s t a n c e "  

m e a n s  p r o d u c i n g ,  h a n d l i n g ,  s t o r i n g ,  t r a n s p o r t i n g ^  o r  r e f i n i n g  a 

h a z a r d o u s  s u b s t a n c e  f o r  c o m m e r c i a l  p u r p o s e s  i m m e d i a t e l y  b e f o r e  e n t r y  

of the h a z a r d o u s  s u b s t a n c e  in o r  u p o n  the w a t e r s ,  s u r f a c e ^  or  

s u b s u r f a c e  l a n d s  o f  t h e  state, a n d  s p e c i f i c a l l y  i n c l u d e s  b a i l e e s  a n d  

c a r r i e r s  o f  a h a z a r d o u s  s u b s t a n c e ;

*  Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01 . -  

10.070(c).
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0/U SHEFFIELD, GOVERNOR

D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  / Telephone:(907)
Address:

O F F IC E  OF THE COM M ISSIONER ' (907) 4 6 5 - 2 6 0 0
POUCH 0  -  JUNEAU , ALASKA 9 9 8 1 1

J a n u a r y  27, 1 9 8 6

JAH 2  8

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  

S e n a t o r
A l a s k a  S t a t e  L e g i s l a t u r e  
■-ouch V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  S t u r g u l e w s k i :

I w o u l d  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y  t o  t h a n k  y o u  a n d  y o u r  
c o m m i t t e e  f o r  y o u r  c o n s i d e r a t i o n  a n d  a p p r o v a l  o f  SB 1 9 4  o n  
J a n u a r y  17. Y o u r  p r o m p t  a c t i o n  o n  o u r  b e h a l f  i s  v e r y  m u c h  
a p p r e c i a t e d .

T h i s  l e t t e r  is i n  r e f e r e n c e  t o  H B  1 0 0  ( d e t e n t i o n  o f  v e s s e l s  f o r  
o i l  s p i l l  v i o l a t i o n s )  w h i c h  i s  n o w  b e f o r e  y o u r  c o m m i t t e e  f o r  
c o n s i d e r a t i o n .  A  c o p y  o f  t h a t  b i l l  is e n c l o s e d .

T h i s  l e g i s l a t i o n  c o r r e c t s  a n  o v e r s i g h t  w h i c h  o c c u r r e d  w h e n  
A S  4 6 . 0 3 . 7 6 0 ( b )  w a s  a m e n d e d  i n  1 9 7 6  t o  r e m o v e  a n y  c e i l i n g  f o r  
a s s e s s e d  o i l  s p i l l  d a m a g e s .  A  s i m u l t a n e o u s  a m e n d m e n t  s h o u l d  
h a v e  b e e n  m a d e  t o  A S  4 6 . 0 3 . 7 7 0 ,  r e m o v i n g  t h e  c e i l i n g  o n  b o n d  
l i m i t a t i o n s  p e n d i n g  d a m a g e  j u d g m e n t s ,  b u t  t h a t  d i d  n o t  h a p p e n .

T h e  e f f e c t  o f  t h a t  o v e r s i g h t  i s  t h a t ,  w h i l e  w e  c o u l d  d e t a i n  a 
v e s s e l  t o  s e c u r e  a d e q u a t e  p a y m e n t  f o r  o i l  s p i l l  d a m a g e s ,  t h a t  
v e s s e l  c o u l d  b e  r e l e a s e d  a f t e r  p o s t i n g  t h e  $ 1 0 0 , 0 0 0  m a x i m u m  
b o n d  n o w  r e q u i r e d  u n d e r  § 770.

T h i s  s e r i o u s  d i s c r e p a n c y  w a s  d i s c o v e r e d  i n  J a n u a r y  1 9 8 4  w h e n  
t h e  G r e e k  v e s s e l  M / V  C E P H E U S  w e n t  a g r o u n d  n e a r  A n c h o r a g e ,  
s p i l l i n g  i n  e x c e s s  o f  3 0 0 , 0 0 0  g a l l o n s  o f  o i l  i n t o  A l a s k a  
w a t e r s .  T h e  S t a t e  t h e n  s o u g h t  a t e m p o r a r y  r e s t r a i n i n g  o r d e r  
a n d  a $20 m i l l i o n  b o n d  u n d e r  A S  4 6 . 0 4 . 0 4 0 .  J u d g e  S h o r t e l l  
a w a r d e d  t h e  r e q u e s t e d  b o n d  o n l y  b e c a u s e  t h e  v e s s e l  w a s  p l a n n i n g  
t o  o f f l o a d  i n  A l a s k a  w a t e r s .  H a d  t h e  v e s s e l  p l a n n e d  t o  s i m p l y  
l e a v e  A l a s k a ,  h e  w o u l d  p r o b a b l y  h a v e  a l l o w e d  i t  t o  d o  s o  a f t e r  
p o s t i n g  t h e  $ 1 0 0 , 0 0 0  b o n d .
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A f t e r  t h a t  d e c i s i o n ,  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  s u g g e s t e d  
i m m e d i a t e  a m e n d m e n t  to § 770. It w a s  s t a t e d  that:

S e c t i o n  770 s h o u l d  h a v e  b e e n  c o n t e m p o­
r a n e o u s l y  r e p e a l e d  a n d  r e e n a c t e d  [with 
§ 760(b)] to p r o v i d e  f o r  a b o n d  n o t  to 
e x c e e d  t h e  m a x i m u m  a m o u n t  o f  d a m a g e s  a v a i l  
a b l e  u n d e r  n e w l y  e n a c t e d  4 6 . 0 3 . 7 6 0  a n d  
4 6 . 0 3 . 8 2 2 .  U n f o r t u n a t e l y ,  s e c t i o n  770 w a s  
l e f t  u n t o u c h e d ,  b u t  n o t  u n a f f e c t e d ,  b y  the 
19 7 6  l e g i s l a t i v e  c h a n g e s .

I t r u s t  this s u m m a r y  c o n v e y s  t h e  i m p o r t a n c e  o f  t h i s  l e g i s l a­
tion, b u t  p l e a s e  l e t  m e  k n o w  w h e t h e r  y o u  r e q u i r e  a n y t h i n g  
f u r t h e r .

I w o u l d  g r e a t l y  a p p r e c i a t e  y o u r  u s i n g  y o u r  g o o d  o f f i c e s  to  see 
t h a t  th i s  b i l l  r e c e i v e s  a h e a r i n g  in  y o u r  c o m m i t t e e  e a r l y  
e n o u g h  in t h e  s e s s i o n  to h e l p  a s s u r e  t h a t  it b e c o m e s  l a w  t h i s  
y ear.

E n c l o s u r e
cc: D o u g l a s  K. M e r t z ,  Esq.

A s s i s t a n t  A t t o r n e y  G e n e r a l

Mr. J a m e s  R. A y e r s
D i r e c t o r ,  L e g i s l a t i v e  R e l a t i o n s
O f f i c e  of  t h e  G o v e r n o r

C  *

B i l l  R o s s  
C o m m i s s i o n e r



B I L L  S H E F F I E L D
G O V E R N O R

%  /
S t a t e  o f  A l a s k a

□ FFlCE OF THE GOVERNOR 
<J U X E A. U

J a n u a r y  23, 1985

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the 
d e t e n t i o n  o f  v e s s e l s  as s e c u r i t y  for o i l - p o l l u t i o n  d a m a g e s  - 
a n d  c l a r i f i c a t i o n  o f  a d e f i n i t i o n  r e l a t i n g  to  ’Vjc h a r g e  o f  
h a z a r d o u s  s u b s t a n c e s .  T h i s  b i l l  is i n t e n d e d  t o  c o r r e c t  
two s t a t u t o r y  o v e r s i g h t s  b r o u g h t  t o  l i g h t  as a r e s u l t  o f  
the J a n u a r y  21, 1984 o i l  s p i l l  f r o m  the M / V  C e p h e u s .

A S  4 6 . 0 3 . 7 6 0 ,  p r o v i d i n g  for c i v i l  a c t i o n s  for p o l l u t i o n ,  
a n d  AS  4 6 . 0 3 . 7 7 0 ,  p r o v i d i n g  for d e t e n t i o n  o f  v e s s e l s  as 
s e c u r i t y  for o i l - p o l l u t i o n  d a m a g e s ,  w e r e  b o t h  e n a c t e d  b y  
ch. 120, S L A  1971. As  e n a c t e d ,  A S  4 6 . 0 3 . 7 6 0  (b) s e t  a 
m a x i m u m  o f  $ 1 0 0 , 0 0 0  for l i q u i d a t e d  d a m a g e s  to  b e  a s s e s s e d  
by  the c o u r t  in an o i l - p o l l u t i o n  case. And, as e n a c t e d ,
AS  4 6 . 0 3 . 7 7 0  p r o v i d e d  for t h e  c o u r t  to r e l e a s e  a d e t a i n e d  
v e s s e l  u p o n  p o s t i n g  o f  a b o n d  s e t  b y  the c o u r t  in an 
a m o u n t  not t o  e x c e e d  $ 1 0 0 , 0 0 0 .  A S  4 6 . 0 3 . 7 7 0  r e f e r r e d  to 
AS  4 6 . 0 3 . 7 6 0 ( b ) ,  a n d  t h e  t w o  $ 1 0 0 , 0 0 0  p r o v i s i o n s  w e r e  
c o m p a t i b l e  w i t h  e a c h  other.

H o w e v e r ,  i n  1976, a l o n g  w i t h  o t h e r  a m e n d m e n t s ,
A S  4 6 . 0 3 . 7 6 0 ( b )  w a s  a m e n d e d  t o  r e m o v e  the $ 1 0 0 , 0 0 0  
l i q u i d a t e d  d a m a g e s  m a x i m u m ,  b u t  A S  4 6 . 0 3 . 7 7 0  w a s  not 
c o r r e s p o n d i n g l y  a m e n d e d .  It h a s  n e v e r  b e e n  a m e n d e d .  Th i s  
b i l l  s e eks to  c o r r e c t  t h a t  o v e r s i g h t .  It r e m o v e s  the 
r e f e r e n c e  to $ 1 0 0 , 0 0 0  a n d  i n s e r t s  a r e f e r e n c e  (in two 
places) to t h e  r e l e v a n t  c i v i l  p e n a l t y  a n d  d a m a g e s  s t a t u t e s  
t h a t  w e r e  e n a c t e d  a n d  a m e n d e d  a f t e r  A S  4 6 . 0 3 . 7 7 0  w a s  
ena c t e d .

Seco n d ,  AS 4 6 . 0 3 . 8 2 2  p r o v i d e s  for s t r i c t  l i a b i l i t y  for the 
d i s c h a r g e  o f  h a z a r d o u s  s u b s t a n c e s ,  i n c l u d i n g  oil, f o r  a 
p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  t h e  h a z a r d o u s  
s u b s t a n c e  p r i o r  to its d i s c h a r g e .  " O w n i n g  o r  h a v i n g



c o n t r o l  o v e r  a h a z a r d o u s  substance'1 is p r e s e n t l y  d e f i n e d  
i n ' A S  4 6 . 0 3 . 8 2 6 ( 5 )  i n  a m a n n e r  w h i c h  a r g u a b l y  n e g a t e s  the 
c o m m o n  s e n s e  d e f i n i t i o n  o f  an owner. S e c t i o n  2 o f  th i s  
b i l l  c o r r e c t s  t h a t  p r o b l e m  b y  e l i m i n a t i n g  t h e  w o r d  "owner" 
f r o m  t h e  s t a t u t o r y  d e f i n i t i o n  section, t h e r e b y  r e s t o r i n g  
the o r i g i n a l  m e a n i n g  o f  t h a t  word.

S i n c e r e l y

]
G o v e r n o r
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