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BI L L  SB0469
PAGE 02196
DATE 04 / 0 1 / 8 6
C H A M B E R  S E N A T E
TE X T  S E N A T E  B I L L  NO. 469 b y  the L a b o r  and C o m m e r c e  Committee,

entitled:
"An A<rt e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  from 
w orke v ' s c o m p e n s a i o n  c o v e r a g e . " 

w a s  r e a d  t h e  f irst t i m e  a n d  r e f e r r e d  to t h e  L a b o r  and 
C o m m e r c e  Committee.

3I L L  S30469
PAGE 02297
DATE 0 4 / 1 0 / 8 6
C H A M B E R  S E N A T E
TE X T  T h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  NO.

469 (ex e m p t i n g  c o m m e r c i a l  f i s h e r m e n  from w o rkers' c o m p e n s a­
ti o n  coverage) a n d  a m a j o r i t y  of t h e  c o m m i t t e e  r e c o m m e n d e d  
d o  pass. T h e  r e p o r t  was s i g n e d  b y  S e n a t o r  Zharoff, C h a i r m a n  
a nd c o n c u r r e d  in by  S e n a t o r s  S a c k e t t  a n d  Ray.
Fi s c a l  n o t e  is zero.
S E N A T E  B I L L  NO. 469 w a s  r e f e r r e d  to t h e  R u l e s  Committee.

B I L L  SB0469
PAGE 02314
DATE 04/ 1 1 / 8 6
C H A M B E R  SE N A T E
T E X T  T h e  R a l e s  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  NO. 469

(ex e m p t i n g  c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n  
coverage) a n d  r e c o m m e n d e d  c a l e n d a r  A p r i l  14. T h e  r e p o r t  was 
s i g n e d  b y  S e n a t o r  Kelly, C h a i r m a n  a n d  c o n c u r r e d  in by 
S e n a t o r s  Bennett, Coghill, J o s e p h s o n  and Faiks.
S E N A T E  B I L L  NO. 469 w i l l  b e  o n  the A p r i l  14 calendar.

BI L L  SB0469
PAGE 02339
DATE 04 / 1 4 / 8 6
C H A M B E R  SEN A T E
TE X T  S e n a t o r  H a l f o r d  m o v e d  a n d  a s k e d  u n a n i m o u s  c o n s e n t  that

S E N A T E  B I L L  NO. 469 b e  h e l d  to the A p r i l  15 calendar.
W i t h o u t  objection, t h e  bi l l  w i l l  b e  on t h e  A p r i l  15
c alendar. __________

S E N A T E  B I L L  NO. 469 ( e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  from
workers' c o m p e n s a t i o n  coverage) w h i c h  w a s  h e l d  f r o m  A p r i l  14 
w a s  re a d  the s e c o n d  time.
S e n a t o r  H a l f o r d  m o v e d  a n d  a s k e d  uns.nimous c o n s e n t  that
SE N A T E  B I L L  NO. 469 b e  c o n s i d e r e d  e n g rossed, a d v a n c e d  to
t h i r d  r e a d i n g  and p l a c e d  on final passage, 
objection, it w a s  so ordered.
SE N A T E  B I L L  NO. 469 w a s  r e a d  t h e  t h i r d  time.
T h e  q u e s t i o n  being: "S h a l l  S E N A T E  B I L L  NO. 469
c o m m e r c i a l  f i s h e r m e n  from w o r k e r s 1 c o m p e n s a t i o n  
p a s s  the Se n a t e ? "  T h e  ro l l  was t a k e n  w i t h  the 
result:

W i t h o u t

(e x e m p t i n g  
coverage) 
f o l l o w i n g



BI L L
PAGE
DATE
C H A M B E R
TE X T

SB0469 
02353 
0 4 /15/86 
S E N A T E  
S B  469 3RD 

Yeas:

Nays: 
Excused: 
Absent: 

a n d  so, S E N A T E  
r e f e r r e d  to the 

S E N A T E  B I L L  NO. 
a n d  S e c r e t a r y  
c o n s i d e r a t i o n .

17 Abcod, 3ennett, DeVries, Eliason, 
Fahrenkamp, Faiks, Ferguson, 
F i s c h e r  Pau ., F i s c h e r  Vic, 
Halford, Josephson, Kelly, Ray, 
Rodey, Sturgulewski, Zharoff, 
Z i e g l e r

0
1
2

Coghill
Kerttula, S a c k e t t  

B I L L  NO. 469 p a s s e d  the 
S e c r e t a r y  for engrossment.

S e n a t e  a n d  was

469 was engrossed, s i g n e d  b y  the P r e s i d e n t  
and t r a n s m i t t e d  to the H o u s e  fnrfor

B I L L  SB0469
PAGE 02737
DATE 0 4/16/86
C H A M B E R  H O U S E
T E X T  S E N A T E  B I L L  NO. 469, b y  the L a b o r  & C o m m e r c e  Committee,

entitled:
"An A c t  e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  
f r o m  workers' c o m p e n s a t i o n  c o v e r a g e . "  

w a s  re a d  the f i rst t i m e  and r e f e r r e d  to t h e  L a b o r  & C o m m e r c e  
a n d  F i n a n c e  C ommittees.

B I L L  SB0469
PAGE 02820
DATE 04/ 2 2 / 8 6
C H A M B E R  H O U S E
T E X T  T h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  has c o n s i d e r e d  S E N A T E  3 I L L

NO. 469 ( e x e mpting c o m m e r c i a l  f i s h e r m e n  f r o m  workers' 
c o m p e n s a t i o n  coverage) and r e p orts it b a c k  as follows: 
N a v a r r e  ( C h a i r m a n ) , Koponen, Davis, Boucher, C o l l i n s  and 
H a n l e y  r e c o m m e n d  do pass.
A  l e t t e r  of intent, s i g n e d  by  N a v a r r e  ( C h a i r m a n ) , a p p e a r s  
below:

H o u s e  L a b o r  & Co m m e r c e  C o m m i t t e e  
L e t t e r  of Intent 

for 
SB 469

"It is t h e  i n t e n t  of the L e g i s l a t u r e  t h a t  S B  469, A n  A c t  
e x e m p t i n g  c o m m e r c i a l  fishe r m e n  from workers' c o m p e n s a t i o n  
coverage, he u s e d  to c l a r i f y  p o t e n t i a l  issues, n o t  to ’m p l y  
t h a t  f i s h e r m e n  m a y  ha v e  beer. c o v e r e d  b y  workers' 
c o m p e n s a t i o n  p r i o r  to the enact m e n t  of the l e g i s l a t i o n . "
S3 469 w a s  r e f e r r e d  to the F i n ance Committee.



P a g e  3

W o rk e r* *  Como 
(e x em p tin g  
f is h e rm e n )

SENATE B IL L  HO. 4 6 9 .  by th e  L a b o r  4 Commerce C om m ittee .
W ould exempt com m erc ia l f is h e rm e n  f ro m  s t a t e  v o r k e r s '  compen­
s a t io n  l a v s .  W ould ta k e  e f f e c t  90 d ays a f t e r  g o v e rn o r  s ig n s  

b i l l .

In t r o d u c e d  A p r i l  1 , 1986 and r e f e r r e d  t o  L a b o r 6 Commerce.

W o rk e rs ' Como 
(e x em p tin g  
f is h e rm e n )

SENATE B IL L  HO. 4 6 9 .  ( s e e  page 4 0 4 ) .  R ep o rte d  back to  th e  
S en a te  A p r i l  10  by L a b o r & Commerce recommending i t  do p a s s . 
C o n c u r r in g : Z h a r o f f  ( C h a i r ) ,  S a c k e t t  and R ay . To R u le s .

W o rk e rs *  Como. 
(e x e m p tin g  
f i s h e rm e n )

W o rk e r s '
C om pensa tion
(e x em p tin g
f is h e rm e n )

SENATE B IL L  HO. 4 6 9 .  ( s e e  pagus 4 0 4 ; 4 4 3 )  • R e c e iv e d  i n  th e  
House 4 / 1 6 / 8 6  and r e f e r r e d  t o  L a b o r  4 Commerce and F in a n c e .

SENATE B IL L  NO. 4 6 9 ,  ( s e e  pages 4 0 4 ; 4 4 . \ ) .  P a ssed  th e  S e n a te  
4 p r i l  » 1 9 8 6 , 1 7 -0 -1 —2 .  E x c u se d : C o g h i i l .  A b s e n t :
E e r t t u la ,  S a c k e t t .

W o rk e rs '  
C om pensa tion  
( exem p ting  
f is h e rm e n )

SENATE B IL L  HO. 4 6 9 .  (s e e  pages 4 0 4 ;4 4 3  ; 4 8 4 ; 4 8 7 ) .  R e p o rte d  
back t o  th e  House A p r i l  2 2 ,  1986  by L a b o r  4 Commerce recom ­
mending t h a t  i t  do p a s s . C o n c u r r in g  v e r e  N a v a r re  ( c h a i r ) ,  C o - 
ponen , D a v is ,  B o u c h e r , C o l l i n s  and H a n le y . R e fe r r e d  t o  
F in a n c e .

The f o l lo w i n g  l e t t e r  o f  in t e n t  accom pan ied  th e  com m ittee  r e p o r t :

" I t  I s  t b .  la ta a c  a t Ch* L a « ijila tiir .  th a t  S3 4 (9 , An Act 
• x a a e t la t  c o M t d t i  M ih a n ta  txom  t r . r k . r i ’ c o a p .n a .t lo n  
cav*r»s*, b* *e*4 t»  c la r i f y  r M n t l i l  1 m m ,  m c t .  ia p ly  
th a t  r i ih a r a m  aay hav. h*«u c m n ^  by rarrkara ' 
cew paaiaclsa p r io r  to  tha u u c t H a t  a t  th a  l a « i j l a t i o n . "



H O U S E
C O M M ITTEE  R E PO R T  '"/

n( 1 1 )
D a t a  r e f e r r e d :  4 / 2 2 / 8 6  / /  t

F U R T H E R  R E F E R R A L S  : / L i 1-

D A T E :

F I N A N C E  „ . S3 469
T h e  _________________________________ C o m m i t t e e  h a s  c o n s i d e r e d

"An A c t  e x e m p t i n g  c o m m e r c i a l  fishe r m e n  f r o m  workers' c o m p e n s a t i o n  
c o v e r a g e ."

a n d  r e c o m m e n d s :  

d o  p a s s  

d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )  

n o  r e c o m m e n d a t i o n

r e p l a c e  w i t h  _____________________________

a n d  r e c o m m e n d s

[ ] f u r t h e r  r e f e r r a l  t o  t h e

] s a m e  t i t l e  

] n e w  t i t l e

C o m m i t t e e

a n d  a t t a c h e s :  [ ] l e t t e r  o f  intent
[ ] f i r s t  f i s c a l  note
C j n e w  f i s c a l  note  ^  r*

-f-y H  aer o  fi s c a l  note

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

C h a i r m a r



CHAIRMAN'S INFORMATION: SB 46b'

1) B I L L  T I T L E :  "An a c t  e x e m p t i n g  c o m m e r c i a l  f i s h e r m a n  f r o m
w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e . "

a) I n t r o d u c e d :  S e n a t e  L abor a n d  C o m m e r c e  C o m m i t t e e

b) C o - s p o n s o r s :

2) I N T E N T :  T h i s  m e a s u r e  e x e m p t s  c o m m e r c i a l  f i s h e r m a n  f r o m
w o r k e r s  c o m p  coverage, a n d  s e e k s  t o  e l i m i n a t e  a 
d u p l i c a t e  r e m e d y  a v a i l a b l e  t o  i n j u r e d  f i s h e r m a n .  
C u r r e n t l y ,  f i s h e r m a n  h a v e  a c c e s s  to  c o m p e n s a t i o n  
u n d e r  f e d e r a l  m a r i t i m e  law, b u t  a 1962 A l a s k a  
S u p r e m e  C o u r t  d e c i s i o n  a f f o r d e d  d u p l i c a t e  
c o v e r a g e  f o r  f i s h e r m a n  w h e n  i n j u r e d  " s h o r e s i d e " .

W i t h o u t  t h i s  exemption, a v e s s e l  o w n e r  c o u l d  be  
r e q u i r e d  t o  c a r r y  b o t h  P & I  o c v e r a g e  f o r  f e d e r a l  
r e m e d i e s  as w e l l  as w o r k e r s  comp.

F I S C A L  N O T E :  0 (Not y e t  r e c e i v e d  f r o m  t h e  D e p t  o f  Labor)

3) A D D I T I O N A L  R E F E R R A L S :  S e n  R u l e s

4) P U B L I C  H E A R I N G S :

a) S p o n s o r :

b) P u b l i c  W i t n e s s e s :

5) B I L L  A C T I O N :

a) H o l d  in c o m m i t t e e ?
b) A s s i g n  t o  s u b  c o m m i t t e e  for f u r t h e r  r e v i e w ?
c) M o v e  f r o m  c o m m i t t e e ?
d) C l o s e  p u b l i c  h e a r i n g s ?

6) C O M M I T T E E  A C T I O N ?

a) a m e n d m e n t s ?
b) CS a d o p t i o n ?  W o u l d  y o u  li k e  t o  h a v e  a CS w i t h

" F i n d i n g s "  l a n g u a g e  a n d  a n  e f f e c t i v e  
d a t e ?
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L a b o r  a n d  C o m m e r c e  C o m m i t t e e

L E T T E R  O F  I N T E N T  - S B  469 
4 / 2 1 / 1 9 8 6

It is t h e  i n t e n t  of t h e  L e g i s l a t u r e  t h a t  S B  469, A n  A c t  
e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n  
cover a g e ,  b e  u s e d  t o  c l a r i f y  p o t e n t i a l  issues, n o t  t o  
i m p l y  t h a t  f i s h e r m e n  m a y  h a v e  b e e n  c o v e r e d  b y  w o r k e r s '  
c o m p e n s a t i o n  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  l e g i s l a t i o n .

Phone: 
(907) 465-3892



v Bill N o .  

T i t l e " A n  A c t  e x e m p t i n g  c o m m e r c i a l  f i s h e r m e n  f r o m  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e . "

SB No. 469 D a t e  

C o n t k ^ t J a c q u e  M c C l i n t o c k  

6 5 - 2 7 9 0

April 18, 1986

T h e  D e p a r t m e n t  h a s  n o  o b j e c t i o n  t o  t h e  p r o v i s i o n s  o f  S B 4 6 9  e x e m p t i n g  c o m m e r ­

c i a l  f i s h e r m e n  f r o m  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .

T h i s  l e g i s l a t i o n  . d o e s  n o t  c h a n g e  a n y  c u r r e n t  p r a c t i c e  i n  A l a s k a ' s  W o r k e r s '  

C o m p e n s a t i o n  S y s t e m ,  b u t  d o e s  s e r v e  t o  c l a r i f y  " t w i l i g h t  z o n e "  i s s u e s  o f  
p o t e n t i a l l y  o v e r l a p p i n g  c o v e r a g e  t h a t  h a v e  r e s u l t e d  f r o m  v a r i o u s  S u p r e m e  

C o u r t  d e c i s i o n s .

We r e c o m m e n d  a  s t a t e m e n t  o r  f i n d i n g  b e  i n c l u d e d  m a k i n g  i t  c l e a r  t o  t h e  c o u r t s  

t h a t  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  b i l l  i s  t o  c l a r i f y  p o t e n t i a l  i s s u e s ,  n o t  

t o  i n f e r  t h a t  f i s h e r m e n  m a y  h a v e  b e e n  c o v e r e d  b y  w o r k e r s '  c o m p e n s a t i o n  p r i o r  

t o  e n a c t m e n t  o f  t h e  l e g i s l a t i o n .

A P P R O V E D :

^ O - r n C R o b i s o n  

i s s i o n e r
• • • • / •  » W— • WWI I

~TTommi s ' ’ ’ ---------

P O S I T I O N  P A P E R / D e p a r t m e n t  o f  L a b o r



370  P A C I F I C  R E P O R T E R ,  2 d  S E R I E SAlaska

*?" .-1 ;|rj-!.. -I

I  would set aside the tr ia l court's find­
ings, express and implied, and would re­
verse the judgment appealed from and 
order that a decree be entered fo r the de­
fendant Inncs. , . : tW v  .iv.

1*5:

(o J «n «c*«»uSTStiy

CO RD O VA  F I S H  A COLD S T O R A G E  COM- 
P A N Y  and U n d e r w r i t e r s  Lloyds  of Lon­
don,  Appel lant s ,

v.  :‘: "s r
Geral d T.  E S T E S  and A l a s k a  W o r k m e n ' s  

Compensa t ion  Board,  c omposed of B. G. 
J oh ns on ,  C ha i r m a n ,  A. D. Wal lace ,  m e m ­
ber,  a nd  L, H.  ShafTer,  m em b er ,  Appel lees .

No. 126.

S up r e m e  C o u r t  of  Al aska .  

J a n .  26, 30G2. . 

R e h e a r i n g  D en i ed  Apr i l  11,  10G2.

he was hired to fish crab fo r local cannery 
on percentage basis, crabbing was daytime 
operation, conducted in in land waters o f 
state, stale had primary and v ita l concern 
w ith his, well-being and any maritim e in te r­
est involved was slight or marg ina l so that 
application o f state compensation system 
could not cause any undesirable d isun ifo rm - 
ity  in maritim e law. A.C.L.A.1949, §§ 
43-3^-1 tb 43-3-39 as amended; Longshore­
men's and Harbo r W orkers ’ Compensation 
A c t , ‘§ 1, 33 U.S.C .A. § 901.

2. W o r k m e n ’s Compensat ion  C= I4 4 6
Determ ination o f whether cmployer- 

employec relation existed between cannery 
opera tor and fisherman hired on percentage 
basis was discretionary w ith board, and 
find ing o f such relationship was supported 
by evidence. A.C.L.A.1949, § 43-3-9.

W orkmen's compensation case. , The 
A laska Industria l Board made an award 
o f compensation to a fisherman against a 
cannery operator, and, on appeal, the Supc- . Ices.

F . M . Doogan (o f Faulkner, Banfie ld, 
Eoochcvcr &  Doogan), Juneau, fo r appel­
lants.

Ralph E. Moody, A tty . Gen., and John 
E. Havelock, Asst. A tty . Gen., fo r appcl-

r io r Court o f the State o f A laska, F irs t D is ­
tr ic t, James A . von der Heyd t, J., affirmed. 
The cannery operator appealed. The Su­
preme Court, Dimond, J., held that State 
Compensation A c t applied to in ju ries sus­
tained by crab fisherman, moving crab pots 
on boat deck, where he was hired to fish 
crab fo r local cannery on percentage basis, 
crabbing was daytime operation conducted 
in  in land waters o f state, state had p rim a ry 
and v ita l concern w ith his well-be ing and 
any maritim e interest invo lved was s ligh t 
so tha t application o f state compensation 
system could not cause any undesirable dis- 
u n ifo rm ity in maritim e law .

A ffirmed.

I. W o r k m e n ’s Compens at ion  0 = 9 3
State Compensation A c t applied to in ­

ju rie s sustained by crab fisherman where

I.  Sect ions 43-3-3 to 43- 3- 30 ,  ACLA 3010, 
as nmcitili-il. This  s t a tu t e  wns  in effect 
a t  the  t ime of the i njure  in 393S. I t  I,un

Before NESBETT , C. J., and D IM O N D  
and AR EN D , JJ.

D IM O N D , Justice.

Estes, a crab fisherman, suffered a back
i n ju ry at t he end ot a nshing day wh ile 
moving crab pots on the deck oF~a boat 
wh ich was tied to a dock. T he A laska In - 
dus tria l Board made an award under the 
A laska ' workmen’s compensation act,1 find­
in g tha t he had sustained a compensable 
in ju ry  aris ing out o f the course o f his em­
ployment w ith Cordova F ish & Cold S to r­
age Company. On appeal to the superio r 
cou rt the Board ’s decision was affirmed. 
Cordova has appealed to th is court— its 
princ ipa l point being tha t no re lie f could 
be given under the Alaska act because o f 
the supremacy o f maritim e law.

since liven superseded bv a new law, SLA
1030, eli. 193. i-'NM}.
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[1 ] The roo t o f the problem is found in 
the Jensen2 case, decided by the Supreme 
Court in 1917. I t  was held that New Y o rk ’s 

>/'<: W orkm en ’s Compensation A ct, M cK inney ’s
‘ Consol.Laws c. 67, could not constitu tiona l­
ly be applied to a stevedore fa ta lly in ju red 
on board ship wh ile engaged in unloading 
cargo at a New Y o rk pier. The court an- 

: nounccd the doctrine that state/ legislation 
can have no application i f  it "w o rks mate­
ria l pre jud ice to the charac te ris tic features 

• he o f the general m aritim e law , or in terferes 
w ith the proper harmony and un ifo rm ity o f 
tha t law in its in te rna tiona l and interstate 
re la tio n s ."3 Since Jensen’s in ju rie s were 
maritim e, the locus being on navigable wa­
ters, and since the natu re o f his employ­
ment was maritim e, it was determ ined that 

1 application o f the state compensation act 
would pre jud ice the u n ifo rm ity o f m a ri­
tim e law .

The court recognized, however, that there 
would be instances where the general m a ri­
tim e law may be affected by state legisla­
tion .4 The firs t o f these, as applied to

’ * •
workm en ’s compensation, was exemplified
in the Rohde5 ease, decided in 1922. A p ­
p ly ing a doctrine prev ious ly worked out in 
a death act ease,6 the Supreme Court held 
tha t the un ifo rm ity o f maritim e law is not 
pre judiced by application o f a state law to 
maritim e employment which is local in 
character, and tha t w o rk is deemed local 
i f  i t has no direct re la tion to naviga tion or 
commerce.2 Thus emerged the "m aritim e 
but local”  doctrine, fo llow ing which a con-

■ ■ ■ . j V

2. Sout he r n P.ic. Co. V. .Tensen. 244 U.S. 
203, 37 S.Ct.  524. Cl  L.Ed.  10SG (1017).

3. 1(1.. 244 U.S.  nt  210, 37 S.Ct.  a t  320 (01
- L.EH. nt  1O0S).

4. Id.,  244 U.S.  n t  210, 37 S.Ct .  n t  520 (Cl
I..E(1. n t  100$) .  ...

5. G r a n t  S m i t h - P o r t e r  Ship Co. v. Halide,
257 U.S. 400. 42 S.Ct .  157. CC L.E.I.  321.
23 A.L.R.  100S (1022) .

6. W e s t e r n  Fuel  Co. v. Garcia.  2-'7 U.S. 
233. 212. 42 S.Ct .  SO. 0C L.Ed.  21». 214

' ( 10 21 1,

7. G r a n t  S mi th - I ’o r t c r  Ship Co. v. Rnlnl ' \  
s up r a  not e  5, 237 U.S. nt  475-470.  42 
S.Ct .  157 (00 L.I-M. ut  324) .

sidcrahlc body o f case law developed clas­
s ify in g borderline eases one way o r the
other.8 - . : •

. , ...............................
A n illu s tra tive case invo lv ing an Alaskan

fisherman, where the employment was held 
to be o f local concern, is A laska Packers 
Ass'n v. M arsha ll °, decided by the Court o f 
Appeals fo r the N in th C ircu it in 193S. Tw o 
men were employed to fish fo r the company, 
wh ich included operation o f a fish ing ves­
sel. In  addition, they had shorcside duties 
such as w o rk ing in the cannery, cond ition ­
ing the fish ing vessels, and mending fish ing 
gear. They were customarily on the boat 
fish ing from  Monday to Saturday du rin g 
the salmon run .10 They ate and slept on 
the vessel, and approximate ly once every 
tw e n ty - fo u r hours delivered the ir catch to 
a lig h te r anchored on the fish ing grounds. 
W h ile they were engaged in lishing, and had 
been away from  shore fo r several days, the 
vessel was destroyed in a storm and both 
men were drowned.

The question fo r dete rm ination was 
whether the state compensation act ap­
plied.11 The court recognized the dual char­
acter o f the employment: in one aspect, 
local, because the men never sailed th e ir 
boats beyond a few miles from  the cannery 
to which the ir catch was taken ; and in an­
other aspect, maritim e, because they sailed 
the ir boats in navigable waters. B u t the 
cou rt found from considering the details o f 
the employment contract tha t the ga thering 
o f the cannery's raw materials was a mere 
inc ident in the canning process and th c re -

8. A selection of  "mar i t ime  but  loenl" cnscs 
is found in 2 Larson,  W o r k m e n ’s  Co m­
pensat ion L a w  § S0.22 (1052) ,  nml in 
Davi s  v. Dept ,  of Labor ,  317 U.S. 240, 
253 n.  2, 03 S.Ct.  223. S7 L . E J .  2-JG. 240

>'■ (1JJ42I.

9. 03 F.2i! 270 (Oili Cir.  193S).

10. Tim period of the  snlinon r un n t  this 
t ime wax nbout  20 days.

11. T h e  Cntifornin act ,  r a t h e r  than  t ha t  of 
Alaska,  was  relied upon,  presumably .since 
the c on t r ac t  of employment  was made ia 
Cali fornia.  See Alaska 1’ackers  Ass 'n 
v. Indus.  Are.  Comm..  204 U.S.  552, 55 
S.Ct .  51S. 70 L.Ed.  1044 (1035) .
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was held tha t 
employment and 

tha t there was no disturbance o f un ifo rm ity 
o f employer-cmployee re la tionsh ip i f  certa in 
portions o f the con tract were to be regard­
ed as m aritim e , and ye t the employment 
status were to be contro lled by state law. 
The court determ ined tha t the regulation 
o f the righ ts , ob liga tions and consequent 
liab ilit ie s o f the company to the tw o men, 
by application o f state law , would not w o rk 
pre jud ice to any cha rac te ris tic feature o f 
m aritim e law . I t  was held, in fact, th a t 
"T o  deny compensation would work deep 
prejudice to the compensation system, now 
so w ide ly accepted as 'necessarily* an in c i­
dent to such creative service as supplying 
the materia l to th is food canning plant, and 
wh ich enlightened statesmanship, w ith its 
eyes opened to modern concepts o f human 
relations, has enacted in so many o f the 
states.”  11 App lica tion o f the state compen­
sation act was held not barred by the Jen^ 
sen doctrine.

W e hold tha t the con tro l o f Estes’ status 
as an employee comes w ith in  the princ ip les* 
o f the Marsha ll case. Estes had been hired 
by Joseph Ba les trie ri, opera tor o f Cordova 
Fish & Cold Storage Company, to fish crab 
on a percentage basis. B a le s tr ie ri fu rn ish ­
ed the boat and repairs and h ired and paid 
a helper. The crabbing was a daytime op­
era tion conducted in the in land waters o f 
the state w ith in a couple o f hundred yards to 
a m ile from  shore. I t  consisted o f Estes 
ta k ing the boat out, ba iting the pots and 
submerging them, and re tu rn ing to the C ity 
o f Cordova fo r the nigh t. The next m orn­
ing he would again take the boat out and 
l i f t  the pots, remove the crabs, and rebait 
the pots and again submerge them. He 
then returned to the shore-based cannery 
w ith the crab. I t  took tw en ty minutes to 
get to the crab pots, six to eight hours l i f t -

12. Alnska Puc ke r s  Asx’n v. Marshal l ,  
s u pr a  note 0, 95 F.2d tit 2S3,

13. Id. ,  95 F . 2d  n t  2S1-2S2.

14. Cf.  Kosxicl: v. Uni ted F r u i t  Co., 3C5 
U.S.  731. 740, SI  S.Ct .  SSG, C L.Ed.2d 5G, 
C3 (1901) .

in g pots, and from  45 minutes up to an hou r 
to re tu rn . In  addition to the fishing, when 
ba it was not available fo r purchase, Estes 
'd u g it on the land. This was an cssenti?.) 
pa rt o f the crabbing operation.

In  M arsha ll the court found that the fish­
in g incidents o f the employment were by 
func tion and distance local to the cannery 
and pa rt o f the canning enterprise.13 The 
same situa tion exists here. The prim a ry 
func tion o f Estes’ employment was to pro­
vide raw materials fo r the cannery opera­
tion . T ha t the fish ing was necessarily lo­
cal to Cordova's plant is shown by the fact 
th a t the catch could not be sold to any other 
cannery. The distance was local since the 
fish ing was done w ith in a re la tive ly short 
distance from  the cannery. Estes had a 
shore duty, since at times he was required 
to d ig ba it— a necessity i f  crab were to be 
caught.

Considering these aspects o f employment, 
predom inantly local in character, we find 
tha t the state has a prim a ry and v ita l con­
cern w ith  Estes' status and well-being. I f  
there is any maritim e interest involved, it is 
s ligh t o r marg ina l. We do not sec how the 
operation o f the state compensation system 
can cause any undesirable d isun ifo rm itv in 
the scheme o f maritim e law .14 

• In  support o f its argument th a t maritim e 
law  provides the exclusive remedy, Cor­
dova cites Parker v. M o to r Boat Sales,1-' 
decided by the Supreme Court in 1941. 
Th is case concerned an employee o f a store 
which sold boats and maritime supplies. He 
was h ired p rim a rily as a ja n ito r and porter, 
and his w o rk was almost entire ly on land. 
H e went along w ith another employee in a 
small boat in a riv e r to test an outboard 
motor, and was drowned when the boat 
capsized. The Supreme Court affirmed an 
award made under the Longshoremen’s and 
H a rbo r W orke rs ’ A c t,10 revers ing the court

15. 314 U.S.  244, 02 S.Ct.  221, SC L.Ed.  
1S4 (1941) .  reversing 11G FLM 7S9 (4tli  
Cir .  1911) .

IG. -14 Stilt .  1421 (1927),  33 U.S.C.A. 5 901 
(1937).
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o f  appea ls .  T h a t  c o u r t  h a d  h e l d  t h a t  t h e  h a v e  t h e i r  r i g h t s  d e t e r m i n e d  c a s e  b y  case ,  \ g :
a n d  in w h i c h  p a r t i c u l a r  f ac t s  a n d  c i r c u m -  iVr / -  • iV*d e c e d e n t ’s  e m p l o y m e n t  w a s  so l oca l  in c h a r  

n c t c r  t h a t  t h e  s t a te  c o m p e n s a t i o n  act ,  r a t h ­
e r  t h a n  t h e  f e d e r a l  a c t ,  . was .  a pp l i c ab le .17 
T h e  S u p r e m e  C o u r t  s t r e s s e d  t h a t  t h e  m a r i ­
t i m e  c h a r a c t e r  o f  t h e  e m p l o y m e n t  w a s  n o t  

'  ■-to be d e t e r m i n e d  b y  t h e  h a b i t u a l  p e r f o r m ­
a n c e  o f  d u t i e s  on  l and ,  b u t  b y  t he  a c t i v i t y

s t a n c e s  a r e  v i t a l  e l e me nt s . ' ’ 11 R e l y i n g  o n  
t h e  f a c t  t h a t  t h e  d e c e d e n t  wa s ,  a s  a  m a t t e r  

o f  a c t u a l  a d m i n i s t r a t i o n ,  p r o t e c t e d  u n d e r  
t h e  s t a t e  c o m p e n s a t i o n  act ,  a n d  t h a t  t h e r e  
w a s  n o  c o n f l i c t i n g  p ro c es s  o f  a d m i n i s t r a ­
t io n  s i n c e  n o  a c t i o n  h a d  been t a k e n  u n d e r

in w h i c h  d e c e d e n t  w a s  e n g a g e d  a t  t h e  t i m e  _ t h e  L o n g s h o r e m e n ’s  a n d  H a r b o r  W o r k e r s ’
o f  t h e  a cc i d e n t ,  t h a t  is, r i d i n g  i n  a  b o a t  o n  
a  n a v i g a b l e  r i v e r . 1®

T h i s  d e c i s i o n  w o u l d  a p p e a r  t o  h a v e  d o n e  
* a w a y  w i t h  t h e  " m a r i t i m e  b u t  l oca l”  d o c ­

t r in e ,  a n d  t o  h a v e  e s t a b l i s h e d  t h e  r u l e  t h a t  
s t a t e s  c o u l d  n o t  v a l i d l y  p r o v i d e  r e l i e f  f o r  
a n  i n j u r y  o c c u r r i n g  o n  n a v i g a b l e  w a t e r s . 19 

I t  w o u l d  s u p p o r t  C o r d o v a ' s  a r g u m e n t  on  
t h i s  a p p ea l ,  i f  i t  h a d  b e e n  t h e  l a s t  w o r d  on 
t h e  s u b j e c t  b y  t h e  h i g h e s t  c o u r t .  B u t  i t  w a s  
no t .  I n  1942 t h e  S u p r e m e  C o u r t  d e ci ded  
D a v i s  v.  D e p t ,  o f  L a b o r , 50 w h i c h  i n v o l v e d  a  
s t ee l  w o r k e r  w h o ,  w h i l e  e n g a g e d  in  d i s ­
m a n t l i n g  a  b r i d g e  a c r o s s  a  n a v i g a b l e  r i v e r ,  

f e l l  i n t o  t h e  r i v e r  a n d  w a s  d r o w n e d .  T h i s  
t i m e  t h e  S u p r e m e  C o u r t  h e l d  t h a t  t h e  s t a t e  
c o m p e n s a t i o n  a c t  cou ld  b e  ap pl i ed .  I t  b a s e d  
i t s  d e c i s i o n  n o t  o n  t h e  " l oc a l  c o n c e r n ” e x ­
c e p t i o n  t o  m a r i t i m e  e m p l o y m e n t ,  b u t  o n  a  
n e w  c on ce p t .  I t  f o u n d  t h a t  c e r t a i n  e m ­
p l o ye es  o c c u p i e d  " t h a t  s h a d o w y  a r e a  w i t h ­
i n  w h i c h ,  a t  s o m e  u n d e f i n e d  a n d  u n d e f in a b l e  

p o i n t ,  s t a t e  l a w s  c a n  v a l id ly  p r o v i d e  c o m ­
p e n s a t i o n . ” 21 T h i s  w a s  d e n o m i n a t e d  a s  a  
" t w i l i g h t  z o n e  in  w h i c h  t h e  e m p l o y e e s  m u s t

17. Mot or  B oa t  Sales,  Inc.  t . P a r ke r ,  11C 
F ” d 7S9 (4th Cir.  1941) .  . . .  . . .

18. P a r k e r  v. Mot or  B o a t  Sales,  Inc. .  314 
U.S. 244, 247, C2 S.Ct .  221, SG L.Ed.  
1S4, ISO (1941).

19. Gi lmore & Black, T h e  L a w  o t  A d­
miral ty a t  34S (1957) ;  2 Larson,  'Work­
men’s Compensat ion L a w  § 69.23(b)  n t  
413 (1932).

20. 317 U.S.  249, C3 S.Ct .  225. 67 L.Ed.  
24G (1942) .

21. Id.,  317 U.S.  nt  ” 33, C3 S.Ct.  225 (ST 
L.Ed.  n t  24S).

22. Id..  317 U.S.  a t  25C. 03 S.Ct .  223 (ST 
L.Ed.  n t  250) .  ’

23. Moores’ Cnsc.  323 Mass.  1G2. -SO X.E.
. 2d 47S. 4SO (10)S) ,  aff’d. Bethlehem Steel

A c t, the court- found the facts o f the case 
d id not overcome the strong presumption o f 
cons titu tiona lity in favo r o f the state stat­
ute. >

T h e  s ig n i f i c a n c e  o f  t h i s  case,  i t  h a s  b e e n  
sa i d ,  “ l ies  in i t s  o b v i o u s  a t t e m p t  t o  s e t  u p  a  
m e a n s  o f  e s c ap e  f o r  t he  di fficulties in  d r a w ­
i n g  a  l in e  b e t w e e n  S t a t e  a n d  F e d e r a l  A u ­
t h o r i t y  u n d e r  t h e  d o c t r i n e  o f  t h e  J e n s e n  
c as e . ” 23 I t s  p r a c t i c a l  effect ,  i t  h a s  b e en  
s a i d  e l s e w h e r e ,  is t o  p e r m i t  a n  e mpl oy ee  in 
a  s i t u a t i o n  s u c h  a s  i n  D a v i s  t o  r e c o v e r  ei­
t h e r  u n d e r  t h e  f e d e r a l  a c t  o r  a  s t a t e  s t a t ­
u t e 21, a n d  t o  r e s o l v e  ai l  b o r d e r l i n e  c as es  
" i n  f a v o r  o f  c o v e r a g e  b y  t h e  first  a c t  u n d e r  
w h i c h  a p p l i c a t i o n  is m a d e  b y  t h e  c l a i m ­
a n t . ’’ 25 I f  t h a t  i s  w h a t  D a v i s  hol ds ,  i t  
w o u l d  s e e m  c l e a r  t h a t  E s t e s ’ e m p l o y m e n t  

w i t h i n  t h e  t w i l i g h t  z o n e  arid

t"V-

w o ul d  fa l l

t h a t s t a t e  c o m p e n s a t ion  c o v e r a g e  w o u l d T c  
va l i d .  A s  a  m a t t e r  o f  a c t ua l  adminis??S= 
t io n ,  E s t es ,  is in f a c t  p r o t e c t e d  b y  t h e  A l a s -  
k a  s t a tu t e ,  t h e  A l a s k a  I n d u s t r i a l  B o a r d  h a v ­
i n g  f o u n d  t h e  a c t  w a s  i n t e n d e d  t o  I n c lude  

c o m m e r c i a l  f i s h e r m e n  su c h  a s  E s t e s . 20

Co. v.  Moore.  335 U.S.  S74, 09 S.Ct.  239, 
93 L.Eil .  417 (19-1$), approved Baskin v. 
Indust r i a l  Accident  Commission,  33S U.S. 
854, 70 S.Ct .  99,  94 L.E.I.  523 (1949).

24.  J us t i ce  F r a n k f u r t e r ' s  concurring opin­
ion in Davis  v. Dept ,  of  Labor,  317 U.S. 
249. 2.79. 03 S.Ct .  225, 87 L.Ed.  240. 252 
(1942).  .

25. 2  Larson,  Wor kme n ' s  Compensat ion 
L a w  § 89.24, at  414 (1952).

26. T h e  net  was clear ly intended to encom­
pass  the  fishing industry.  § 43 -3 -5  
A C L A 1949 permi t ted one enti t led to 
compensat ion to  have a  lien against  tiie 
employer’s p roper t y .  As an example of  
wha t  the  s t a t u t e  meant ,  i t  was  s t a ted :  
"In the ease of nn employee injured or  
killed while engaged in fishing or  in the  
packing,  canning,  o r  sal t ing of fish, o r

C
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T h e r e  w a s  n o  c o nf l i c t i ng  p r o c e s s  o f  a d m i n ­
i s t r a t i o n  b e t w e e n  f e d e r a l  a n d  s t a t e  l aw,  
s in c e  E s t e s  s o u g h t  r e l i e f  o n l y  u n d e r  t h e  
A l a s k a  a c t .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  t o - . 
g e t h c r  w i t h  t h o s e  r e l a t i n g  to  E s t e s '  e m p l o y ­
m e n t ,  w e  c ou ld  r e l y  a s  t h e  S u p r e m e  C o u r t  
d id in  D a v i s  on  t h e  p r e s u m p t i o n  o f  c o n s t i t u ­
t i o n a l i t y  i n  f a v o r  o f  A l a s k a ’s s t a t u t e  a s  i t  
p e r t a i n s  t o  E s t e s ,  a n d  af f i rm t h e  B o a r d ' s  d e ­
t e r m i n a t i o n  o n  t h a t  g r o u n d .

C o r d o v a  a r g u e s ,  h o w e v e r ,  t h a t  E s t e s  w a s  
a  . s e a m a n ,  a n d  t h a t  t he  t w i l i g h t  z o n e  d e c ­
l i n e  r e l a t e s  o n l y  t o  o v e r l a p  b e t w e e n  t h e  

L o n g s h o r e m e n ' s  a n d  t h e  H a r b o r  W o r k e r ' s ’ 
A c t  a n d  s t a t e  c o m p e n s a t i o n  s t a t u t e s ,  a n d  
n o t  b e t w e e n  s t a t e  a c t s  a n d  s e a m e n ’s r e m e ­
dies .  T h a t  p r o p o s i t i o n  a p p e a r s  t o  b e  s u p ­
p o r t e d  b y  a  1948 d e c i s i o n  o f  t h e  C o u r t  o f  
A p p e a l s  f o r  t h e  F i r s t  C i r cu i t . 27 I n  1956 
t h e  o pp o s i t e  v i e w  w a s  e x p r e s s e d  b y  a  s t a t e  
c o u r t  w h i c h  h e l d  thai:  t h e  t w i l i g h t  z o ne  a p ­
p r o a c h  w a s  n o t  l i mi t e d  t o  l o n g s h o r e m e n ,  
b u t  i n c l u d e d  s e a m e n  as  we l l . 2*

I t  is p r o b a b l y  u n n e c e s s a r y  f o r  u s  t o  p a s s  
u p o n  t h a t  q u e s t i o n .  W e  d o  n o t  p e r c e i v e  
a n y  r ea l  d i f f e r e n c e  b e t w e e n  ( 1)  t h e  c o n n e c ­
t ion  t h a t  m u s t  e x i s t  b e t w e e n  a  s t a t e  a n d  

e m p l o y m e n t  i n v o l v i n g  s o m e  m a r i t i m e  i n ­
t e r e s t  t o  c o m e  w i t h i n  t h e  t w i l i g h t  z on e,  
a n d  ( 2 )  t h e  c o n n e c t i o n  t h a t  m u s t  e x i s t  b e ­
t w e e n  a  s t a t e  a n d  s u c h  e m p l o y m e n t  to  conic  

w i t h i n  t h e  m a r i t i m e  a n d  local  c o n ce p t .  T h e  
g e n e r a l  i dea  a p p e a r s  t o  u s  t o  be  t h e  s a m e :  
a  r e c o g n i t i o n  o f  t h e  r i g h t  o f  a  s t a t e  t o  c o n ­

f e r  t h e  k i n d  o f  p r o t e c t i o n  i t  t h i n k s  w i s e  on  
p e r s o n s  o r  e m p l o y m e n t s  i n  w h i c h  i t  h a s  a  
l e g i t i m a t e  i n te r e s t .  I n  a  r e a l i s t i c  sense ,  
t h a t  i n t e r e s t  is j u s t  a s  s i g n i f i c a n t  w h e r e  
• Es tes  i s  c o n c e r n e d  a s  i t  is f o r  o t h e r  e m ­
p l o ye es  o f  C o r d o v a  w h o  w o r k  a s h o r e  in 
c h e ^ c a n n e r y . 29 W e  f ind t h a t  al l  o f  t h e  
c i r c u m s t a n c e s  o f  t he  c a s e  p o i n t  t o  ? n  ac-

ot l ier  branch of  the  fixh indust ry,  the 
l ien shnll  extend to rhe i*nfire 
Ing. fishing, sui t ing o r  canning plant  o r  
establ i shment  anil nil p roper t y  nsi-tl in 
connection t he r ewi th ;  • *

27. Gnhngnn Const .  Corp.  v. A nn a o .  103 
F.2.1 .101. 301 (1st  f i r .  194S).  c m .  de­
nied.  333 U.S.  S7G, 08 S.Ct.  903, 92 L.
Ed.  1352 (194S).

c o m m o d a t i o n  f a v o r i n g  a pp l i c a t io n  o f  t h e  
s t a te  c o m pefisat ioM act ,  a m F t h a t th i s  wi l l  
no t  m t c r f e r e  w i t h  t h e  t r u e  d e m a n d s  o f  

. m a r i t i m e  l aw.  _  :

1 2 J  T h e ”s c c o n d  p o i n t  r a i se d  b y  C o r d o v a  
is t h a t  E s t e s  c a n n o t  r e c o v e r  u n d e r  t h e  
A l a s k a  c o m p e n s a t i o n  a c t  in a n y  e ve nt  b e ­
c a u s e  n o  e m p l o y c r - e m p l o y e e  r e la t i ons hip  
e x i s t e d  b e t w e e n  C o r d o v a  a n d  h im.  T h e  
B o a r d  f o u n d  o t h e r w i s e  o n  t h e  ba s i s  t h a t  
C o r d o v a  h a d  t h e  r i g h t  to  co nt ro l ,  t h e  r i g h t . 
t o  l u r e  a n d  fire,  a n d  t h a t  i t  f u r n i s h e d  t h e  
too l s E s t e s  n ee de d ,  t h a t  is, t h e  b o a t  a n d  t h e  
?ots.
r” '

T h e  p e r t i n e n t  s t a t u t o r y  p r o v i s i o n  w h i c h  
w a s  i n  e f fect  a t  t h e  t i m e  o f  i n j u r y  r e a d s  a s  
f o l l o w s :

A n y  p e r s o n  r e n d e r i n g  s e r v i c e  f o r  
a n o t h e r ,  o t h e r  t h a n  a s  ail  i n d e p e n d e n t  
c o n t r a c t o r ,  o r  a s  e x p r e s s l y  e x c l u d e d  
h e r e i n ,  is p r e s u m e d  t o  be  a n  e m p l o ye e  
w i t h i n  t h e  m e a n i n g  o f  t h i s  A c t  T h e  
t e r m  " i n d e p e n d e n t  c o n t r a c t o r "  shaH be 

t a k e n  t o  m e a n ,  f o r  t h e  p u r p o s e s  o f  t h i s  
Ac t ,  a n y  p e r s o n  w h o  r e n d e r s  s er vi ce ,  
o t h e r  t h a n  m a n u a l  l abor ,  f o r  a  specif ied 
resul t ,  u n d e r  t h e  c o n t r o l  o f  h i s  p r i n c i ­
pa l  a s  t o  t h e  r e s u l t  o f  h i s  w o r k  o n l y  ' 
a n d  n o t  a s  t o  t h e  m e a n s  b y  w h i c h  
su c h  r es u l t  is a cc o mp l i s he d .30 

T h i s  m e a n s  t h a t  o n e  is to  be  r e g a r d e d  a s  
a n  e mp lo ye e  i f  t h e  p r in c i p a l  h a s  t h e  r i g h t -  
to  c on t r o l  t h e  de t a i l s  c f  t h e  w o r k .  I t  i s  
c l e a r  f r o m  t h e  B o a r d ’s dec i s i on  t h a t  i t  h a d  
e v id e nc e  b e f o r e  i t  o n  t h e  f o u r  p r i n c i p a l  
f a c t o r s  s h o w i n g  r i g h t  o f  con t r o l ,  n a m e l y :  
( 1 )  d i r e c t  e v i d e n c e  o f  r i g h t  o r  e x e r c i s e  o f  
c o n t r o l ;  ( 2 )  m e t h o d  o f  p a y m e n t ;  (3)  f u r ­
n i s h i n g  o f  e q u i p m e n t ;  a n d  ( 4)  t h e  r i g h t  t o  
fire.31 T h e  f i nd ings  o f  t h e  B o a r d  s h o w e d  
i t  c o n s i d e r e d  e v i d e n c e  t h a t  B a l e s t r i e r i  h i r e d  
a n d  p a i d  a  h e l p e r  f o r  E s t e s ;  t h a t  t h e  m a n -  '

28.  Brai l le v. Mash. Bonding & Ins.  Co., S7 
$o.2.1 339 (L:i.App. 1930).

29. Src  2 Larson,  Wor kme n ' s  Compensa­
tion Law ?  -S0.30 ( 1 9 5 2 ) . .....................

30.  Sr.-tinn 4 3 -3 - 9  ACL A 1949.  ;•••- • ' • -I-

31'. 1 Larson.  Wor kme n ' s  Compensat ion 
L aw § 44.00 (1932) .   '■
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t h a t  t h e  e m p l o y e r  f u r n i s h e d  t h e  b oa t ,  r e-  
p a i r s  a n d  c r a b  p o t s ;  a n d  t h a t  B a l e s t r i e r i  
f i red E s t e s  o n  o n e  o c ca s io n .  F r o m  t h i s  e v i ­
d e n c e  t he  B o a r d  d e t e r m i n e d  t h e  c m p l o y c r -  
c m p l ov e e  r e l a t i o n s h i p  d i d  e x i s t .  I t s  d e ­
t e r m i n a t i o n  s h o u l d  n o t  be  r e v e r s e d  u n l e s s  
t h e r e  w a s  a n  a h u s e  o f  d i s c r e t i o n . 32 W e  

>■ p e r ce iv e  n o ne .  T h e  f i n d in g  t h a t  t h e  c m-  
p l ov cr - c m p l o y e e  r e l a t i o n s h i p  e x i s t e d  b e ­

t w e e n  t h e  p a r t i e s  i s  s u p p o r t e d  b y  t h e  e v i ­
dence .  a  ^>ii) i t  . . i  

T h e  j u d g m e n t  i s  a f f i rmed.

• :r 7 n c r  o f  p a y m e n t  w a s  o n  a  p e r c e n t a g e  b a s i s ;  A . ,  e n t e r e d  j u d g m e n t  d i s m i s s i n g  t he  su i t  on
— > *u.

. . .  . /  ■’ ’ :• 
■ r m  irrinrr til a mil nn
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t h e  m e r i t s ,  a n d  p l a i n t i f f  a p p ea le d  a n d  de 
f e n d a n t s  c r o s s - a p p e a l e d .  T h e  S up r v  ae 
C o u r t ,  V o a  d c r  . H c y d t ,  S u p e r i o r  C o u r t  , ;
J u d g e ,  he ld ,  i n t c r / I i a ,  t h a t  t he  e v id en ce  w a s  
i nsuf f i c ient  t o  e s t ab l i s h  p r i m e  f ac i e  n e g l i ­
g e n c e  o f  d e f e n d a n t s - a n d  t h a t  f a i l u re  t o  find 
t h a t  t r a c t o r  o p e r a t o r  h a d  d u t y  t o  i nspec t  
c e n t e r  p i n,  by  w h j c h  d o z e r  b la de  w a s  a t ­
t a c h e d  t o  t r a c t o r ,  b e f o r e  a t t e m p t i n g  t o  
c h a n g e  a n g l e  o f  b l a d e  a n d  w a r n  p l ai nt i f f  o f  
d a n g e r o u s  c o n d i t i o n  w a s  n o t  e r r o r ,  in  v i e w  
o f  u n c o n t r o v c r t e d  t e s t i m o n y  o f  o p e r a t o r ,  
t e s t i f y i n g  a s  p l a i n t i f f ’s wi t nes s .

J u d g m e n t  a f f i r me d  a n d  c r os s - a ppe a l  d i s ­
m i s se d .
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' F re d  A. P O P E ,  Appe l lan t ,
■'t O'-’" .• . . v .  • •»

Phi l  C. A N D E R S O N ,  a nd  Mul t i - Ven t ur e  of 
F a i r b a n k s ,  A l a s ka ,  Inc.,  an A l a s ka n  

-•m Co rpo ra t i on ,  Appel lees .  „ ■

Phi l  C. A N D E R S O N ,  a nd  Mul t i - Ven t ur e  of 
F a i r b a n k s ,  Al aska ,  Inc.,  a n  Al a sk a n  

C or por a t ion ,  Ap pe l la nt s ,   ̂

v.

F r e d  A. P O P E ,  Appel lee.

Nos.  79, 89. . ..

S u p r e m e  C o u r t  of  Al a ska .

M a r c h  3, 15G2.»>' ’ -  , ,*
R e h e a r i n g  D e n i e d  Apr i l  1 3 , 19G2.

S u i t  a g a i n s t  o w n e r  a n d  o p e r a t o r  o f  
t r a c t o r  t o  r e c o v e r  d a m a g e s  f o r  i n j u r i e s  s u s ­

t a i n e d  by  p l a i n t i f f  w h e n  d o z e r  b l ad e  a t t a c h e d  
t o  t r a c t o r  fell,  wh i l e  o p e r a t o r  w a s  a t t e m p t i n g  

t o  c h a n g e  a n g l e  o f  b l ade ,  c a u s i n g  a r m  o f  
b l ad e  t o  s t r i k e  plaint i f f .  T h e  S u p e r i o r  
Co ur t ,  F o u r t h  D i s t r i c t ,  E v e r e t t  W .  H c p p ,

32. “Abuse of  discret ion is establ ished if 
the  agency hns n ot  proceeded in the innn- 
ne r  r e qu i r ’d by law, the o rde r  o r  decision 
is not  suppor ted by the findings, o r  tlio 
findings a re  not  suppor ted  by tbc  cvi- 
J70 P.JC— lJ l i 
A U l »«S J6--JJ5 P.2d— 11

1. Au t omobi l es  0 =2 44( 2)
E v i d e n c e  w a s  i nsuf f i c ient  t o  e s t ab l i sh  

p r i m a  f a c i e  n e g l i g e n c e  o f  o w n e r  o r  o p e r ­

a t o r  o f  t r a c t o r ,  b e i n g  s ue d  f o r  i n j u r i e s  s u s ­
t a i n e d  by  p l a i n t i f f  w h e n  d o z e r  b la de  a t t a c h e d  
t o  I r a c l o r  fell ,  w h i l e  o p e r a t o r  w a s  a t t e m p t i n g  
t o  c h a n g e  a n g l e  o f  b lade ,  c a u s i n g  a r m  o f  
b l a d e  to  s t r i k e  p l a i nt i f f .  R u l e s  o f  Ci vi l  
P r o c e d u r e ,  r u l e  4 1 ( b ) .

2. Aut omobi l es  0 =2 44( 2)
F a i l u r e  t o  f ind  t h a t  t r a c t o r  o p e r a t o r  

w a s  n e g l i g e n t  in f a i l i n g  to  i n s pe c t  c e n t e r  pin,  
b y  w h i c h  d o z e r  b l a d e  w a s  a t t a c h e d  to  t r a c ­
t o r ,  b e f o r e  a t t e m p t i n g  t o  c h a n g e  a n g l e  o f  

b l a de  a n d  w a r n  p l a i n t i f f  o f  d a n g e r o u s  c o n ­
d i t i o n  w a s  n o t  e r r o r ,  in  v i e w  o f  u n c o n t r o -  
v c r t e d ' t e s t i m o n y  o f  t r a c t o r  o p e r a t o r ,  t e s t i ­

f y i n g  a s  p l a i n t i f f ’s w i t n e s s  in  su i t  a g a i n s t  
o w n e r  a n d  o p e r a t o r  o f  t r a c t o r  f o r  i n j u r i e s  

s u s t a i n e d  b y  p l a i n t i f f  w h e n  d o z e r  b l ade  fell.  
R u l e s  o f  Civi l  P r o c e d u r e ,  r u l e  4 1 ( b ) .

3. Appea l  a n d . E r r o r  0=843(2)
W h e r e ,  d i s m i s s a l  o f  a c t i on  f o r  f a i l u r e  

t o  e s t ab l i sh  p r i m a  f ac i e  n e g l i g e n c e  w a s  
a f f i rmed  o n  a p p e a l ,  d e f e n d a n t s '  c o n t e n t i o n s  
o n  c r o s s - a p p e a l  t h a t  t r ia l  c o u r t  e r r e d  in 
f a i l i n g  t o  m a k e  f i n d i ng s  a s  to a s s u m p t i o n  o f  
r i sk  b y  p la i nt i f f  a n d  t h a t  p la in t i f f  w a s  a c t i n g

d e n ce *  Alaska Administ rat ive P r oc e­
dur e  Act:  SL A !».*!>. ch. 143. ar t .  VII ,  5 ’■ v  
25(21 [? 2 A- 1 2 - 2 3  ACLA Cum.Suiip.  
1039.]
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NOTICE: T h is  opinion is  sub ject to formal correction before 
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the attention 
of the Cleric of the Appellate C ourts , 303 K Street, 
Anchorage, Alaska 99501, in  order that corrections may be 
made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

WILBUR G. ANDERSON,

A p p e lla n t ,

v .

ALASKA PACKERS ASSOCIATION; 
ALASKA PA C IF IC  ASSURANCE 
COMPANY; ALASKA WORKERS' 
COMPENSATION BOARD,

A p p e lle e s .

F i l e  No. 5101

O P I N I O N

[No. 2436 -  November 13,

Appeal from  th e  S u p e r io r  C o u r t o f  th e  S ta te  
o f  A la ska , T h i r d  J u d i c ia l  D i s t r i c t ,  A nchorage , 

James K . S in g le to n ,  Judge.

Appearances: James F . V o l l i n t i n e ,  A nchorage ,
f o r  A p p e lla n t . C h a r le s  P . F ly n n ,  B u r r ,  Pease 
& K u r t z ,  I n c . ,  A nchorage , f o r  A p p e lle e s .

B e fo re : R a b in o w itz , C h ie f  J u s t i c e ,  C onno r,
B u rke  and M a tthew s, J u s t i c e s ,  and Cooke, 
S u p e r io r  C o u r t Jud g e .*  (Compton, J u s t i c e ,  
n o t  p a r t i c ip a t i n g . )

BURKE, J u s t i c e .

1981]

* Cooke, S u p e r io r  C o u r t Judge , s i t t i n g  by a s s ig n ­
m ent made p u r s u a n t  to  a r t i c l e  IV , s e c t io n  16 o f  th e  C o n s t i ­
t u t i o n  o f  A la ska .



T h i s  is a n  a p p e a l  f r o m  a f i n a l  j u d g m e n t  o f  t h e  

s u p e r i o r  c o u r t  a f f i r m i n g  a d e c i s i o n  o f  t h e  A l a s k a  W o r k e r s ' 

C o m p e n s a t i o n  B o a r d .  T h e  B o a r d ' s  d e c i s i o n  d e n i e d  a n  i n j u r e d  

s e a m a n ' s  c l a i m  f o r  b e n e f i t s  u n d e r  t h e  A l a s k a  W o r k e r s '  C o m­

p e n s a t i o n  Act, A S  2 3 . 3 0 . 0 0 5 - . 2 7 0 .  W e  a f f i r m ,  h a v i n g

c o n c l u d e d  t h a t  t h e  c l a i m  is o n e  s u b j e c t  to  t h e  e x c l u s i v e  

j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a t e s .

A p p e l l a n t  W i l b u r  G. A n d e r s o n ,  a c o m m e r c i a l  f i s h e r­

man, w a s  i n j u r e d  o n  J u n e  17, 1 977, w h e n  h e  b e c a m e  e n t a n g l e d  

i n  a w i n c h  a b o a r d  t h e  C r a n e , a p u r s e  s e i n e  v e s s e l  o w n e d  by- 

A l a s k a  P a c k e r s  A s s o c a t i o n .  A n d e r s o n ,  t h e  c a p t a i n  o f  t h e  

v e s s e l ,  w a s  o p e r a t i n g  t h e  C r a n e  u n d e r  a l e a s e  a g r e e m e n t  w i t h  

A l a s k a  P a c k e r s .  T h e  i n j u r y  o c c u r r e d  w h i l e  t h e  v e s s e l  w a s  

f i s h i n g  i n  n a v i g a b l e  w a t e r s ,  a p p r o x i m a t e l y  o n e  m i l e  f r o m  

C h i g n i k  L a g o c n ,  a s m a l l  c o a s t a l  v i l l a g e  i n  s o u t h w e s t e r n

A l a s k a .

A n d e r s o n  f i l e d  a c l a i m  a g a i n s t  A l a s k a  P a c k e r s  a n d  

its i n s u r a n c e  c a r r i e r ,  A l a s k a  P a c i f i c  A s s u r a n c e  C o m p a n y ,  

c o n t e n d i n g  t h a t  h e  w a s  a n  e m p l o y e e  o f  A l a s k a  P a c k e r s  and, 

t h e r e f o r e ,  e n t i t l e d  t o  c o m p e n s a t i o n  b e n e f i t s  u n d e r  t h e  

A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t .  T h e  A l a s k a  W o r k e r s '

C o m p e n s a t i o n  B o a r d  r u l e d  t h a t  A n d e r s o n  w a s  a n  i n d e p e n d e n t  

c o n t r a c t o r ,  r a t h e r  t h a n  a n  e m p l o y e e  o f  A l a s k a  P a c k e r s ,  a n d



denied  h i s  c la im . On appeal to  th e  s u p e r io r  c o u r t ,  th e  

B o a rd 's  d e c i s io n  was a f f irm e d . T h i s  appeal f o l lo w e d .1

I

The U n ite d  S ta te s  C o n s t i t u t i o n ,  a r t i c l e  I I I ,

s e c t io n  2, p ro v id e s  t h a t  " [ t ] h e  j u d i c i a l  power [o f  th e

fe d e ra l governm ent] s h a l l  ex tend  to  a l l  ca se s  . . .  o f

a d m ira lty  and m a r it im e  j u r i s d i c t i o n  . . . . "  S e c t io n  1333

o f  t i t l e  28 o f  th e  U n ite d  S ta te s  Code g iv e s  th e  fe d e ra l

d i s t r i c t  c o u r t s  " o r ig in a l  j u r i s d i c t i o n ,  e x c lu s iv e  o f  th e

c o u r t s  o f  th e  S ta te s ,  o f :  (1 ) Any c i v i l  ca se  o f  a d m ira lty

o r  m a r it im e  j u r i s d i c t i o n ,  sa v in g  to  s u i t o r s  i n  a l l  ca se s  a l l

o th e r  rem ed ie s to  w h ic h  th e y  are o th e rw ise  e n t i t l e d . "

G ilm ore  and B la c k  d e f in e  a d m ira lty  j u r i s d i c t i o n  as e x te n d in g

to  a l l  w a te r s , s a l t  o r  f r e s h ,  w i t h  o r
w it h o u t  t id e s ,  n a tu ra l o r  a r t i f i c i a l ,  
w h ic h  are i n  f a c t  na v ig a b le  i n  i n t e r ­
s ta te  o r  fo re ig n  w a ter commerce, w he the r 
o r  n o t  th e  p a r t i c u la r  body o f  w a te r i s
w h o lly  w i t h i n  a s t a t e ,  and w he the r o r
n o t  th e  o c c u r re n ce  o r  t r a n s a c t io n  t h a t  
i s  th e  s u b je c t  m a tte r  o f  th e  s u i t  i s
c o n f in e d  to  one s ta t e .

1. The  s u p e r io r  c o u r t  a f f irm e d  th e  B o a rd 1s 
d e c is io n  upon th e  ground  t h a t  th e re  was s u b s t a n t ia l  e v id e n ce  
s u p p o r t in g  i t s  c o n c lu s io n  t h a t  A nd e rson  was an ind e p e nd e n t 
c o n t r a c to r .  The c o u r t ' s  d e c i s io n  d id  n o t  address th e  q ue s­
t i o n  o f  e x c lu s iv e  fe d e ra l j u r i s d i c t i o n ,  a lth o u g h  th e  i s s u e  
was ra is e d  i n  a t im e ly  f a s h io n  and d is c u s s e d  a t o ra l 
a rgum ent. The  Board , i n  i t s  d e c i s io n ,  d id  m e n t io n  t h i s  
i s s u e ,  b u t  th e  Board , l i k e  th e  s u p e r io r  c o u r t ,  a p p a re n tly  
co n c lud e d  t h a t  i t  had j u r i s d i c t i o n  to  c o n s id e r  A n d e r so n 's  
c la im  on th e  s t r e n g th  o f  o u r  h o ld in g  i n  Cordova F i s h  & Co ld  
Storage Co. v .  E s t e s ,  370 P . 2d' 180 (A la ska  1962).
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G. G ilm o re  & C. B la c k , The  Law o f  A d m ira lty  § 1 -11 , a t  32 

(2d ed. 1975) ( f o o tn o te  o m it te d ) .

The  p o l ic y  b e h ind  th e  g ra n t o f  e x c lu s iv e  j u r i s d i c ­

t i o n  i s  to  e n su re  a n a t io n a l ly  u n ifo rm  sy ste m  o f  m a r it im e

la w . The  Lo tta w a nna , 88 U .S . (21 W a ll.)  558, 575, 22 L .  Ed .

654, 662 (1874 ), c i t e d  w i t h  approva l i n  Moragne v .  S ta te s

M arine  L i n e s , 398 U .S . 375, 402, 26 L .  Ed . 2d 339, 357

The U n ite d  S ta te s  Supreme C o u r t r e c e n t ly  had

o c c a s io n  to  d i s c u s s  th e  i n t e r r e la t io n s h ip  o f  s ta te  compensa­

t i o n  law s and th e  e x c lu s iv e  fe d e ra l a d m ira lty  j u r i s d i c t i o n .  

J u s t i c e  B renna n  w ro te  f o r  a una n im ous c o u r t  i n  Sun S h ip , 

I n c .  v .  P e n n sy lv a n ia , 447 U . S .  715, 65 L .  Ed . 458 (1980)

The e v o lu t io n  o f  th e  law o f  compensa­
t i o n  f o r  w o rke rs  in ju r e d  i n  m a r it im e  
p r e c in c t s  i s  f a m i l ia r .  I n  1917, S o u th ­
e rn  P a c i f i c  Co. v .  J e n se n , 244 U . S .  205 
(1917 ), d e c la red  t h a t  S ta te s  were co n ­
s t i t u t i o n a l l y  ba rred  from  a p p ly ing  t h e i r  
com p e n sa tio n  sy s te m s  to  m a r it im e  
i n j u r i e s ,  and t h u s  i n t e r f e r i n g  w i t h  th e  
o v e r r id in g  fe d e ra l p o l i c y  o f  a u n ifo rm  
m a r it im e  law . S ub seq uen t d e c i s io n s  
in v a l id a te d  c o n g re s s io n a l e f f o r t s  to  
de lega te  com pensa to ry  a u t h o r i t y  to  th e  
S ta te s  w i t h i n  t h i s  n a t io n a l m a r it im e  
sp h e re . K n ic k e rb o ck e r  Ic e  Co. v .  S te w a r t , 
253 U . S .  149, (1920); S ta te  v .  W ashing­
to n  V.W.C. Dawson & C o . , 264 U . S .  219, 
(1924) .  A t th e  same t im e , th e  C o u r t 
began to  na rrow  th e  Je n se n  d o c t r in e  by 
id e n t i f y in g  c ir c u m s ta n c e s  i n  w h ic h  th e  
s u b je c t  o f  l i t i g a t i o n  m ig h t be m a r it im e  
y e t " lo c a l  i n  c h a r a c te r ,"  and t h u s  
amenable to  r e l i e f  und e r s ta te  law . 
W estern F u e l Co. v .  G a rc ia , 257 U . S .

(1970)

t h a t
C
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233, 42  S . C t .  89, 66 L.Ed. 2 1 0  ( 1 9 21);
G r a n t  S m i t h - P o r t e r  S h i p  Co. v. R o h d e ,
2 5 7  U.S. 469, 42  S . Ct. 157, 66 L . E d .  3 2 1  
( 1 9 2 2 ) .  And, i n  1927, C o n g r e s s  w a s  
f i n a l l y  s u c c e s s f u l  i n  e x t e n d i n g  a 
m e a s u r e  o f  p r o t e c t i o n  to m a r i n e  w o r k e r s  
e x c l u d e d  b y  J e n s e n  b y  e n a c t i n g  a f e d e r a l  
c o m p e n s a t i o n  l a w — t h e  L o n g s h o r e m a n ' s  a n d  
H a r b o r  W o r k e r s 1 C o m p e n s a t i o n  A c t  
[LHWCA], 33 U . S . C .  § 901 e t  seq. T h a t  
s t a t u t e  p r o v i d e d ,  i n  p e r t i n e n t  p a r t ,  
t h a t  " [ c C o m p e n s a t i o n  s h a l l  b e  p a y a b l e  
(for a n  i n j u r y ]  . . . o c c u r r i n g  u p o n  t h e  
n a v i g a b l e  w a t e r s  o f  t h e  U n i t e d  S t a t e s  
. . .  i f  r e c o v e r y  . . . t h r o u g h  
w o r k m e n ' s  c o m p e n s a t i o n  p r o c e e d i n g s  m a y  
n o t  v a l i d l y  b e  p r o v i d e d  b y  S t a t e  l a w . "

Id. a t  717, 65 L. Ed. a t  458.

E x c l u d e d  f r o m  t h e  c o v e r a g e  o f  t h e  L H W C A  a t  t h e i r

o w n  r e q u e s t ,  s e e  G i l m o r e  &  Bl a c k ,  s u p r a , a t  427, w e r e

m a s t e r s  o r  m e m b e r s  o f  t h e  c r e w  o f  v e s s e l s ,  33 U . S . C .

§ 9 0 2 ( 3 ) ,  as t h e s e  " s e a m e n "  w e r e  c o v e r e d  b y  t h e  t r a d i t i o n a l

m a r i t i m e  r e m e d i e s  o f  m a i n t e n a n c e  a n d  c ure, the J o n e s  A c t  (46

U . S . C .  § 688), a n d  l i a b i l i t y  f o r  u n s e a w o r t h i n e s s  o f  a

v e s s e l .  T h e s e  d i v i s i o n s  b e t w e e n  p e r s o n s  d o i n g  s i m i l a r  w o r x ,

o r  d o i n g  w o r k  s u b j e c t  to  c h a r a c t e r i z a t i o n  as b e i n g  i n  o n e  o r

m o r e  c a t e g o r i e s ,  e n g e n d e r e d  q u e s t i o n s  i n  t h e  c o u r t s  i n  t h e

y e a r s  f o l l o w i n g  t h e  J e n s e n  d e c i s i o n .  C o n c e r n i n g  t h o s e

c o v e r e d  b y  t h e  L H W C A ,  t h e  S u n  S h i p  c o u r t  s p o k e  o f  t h r e e

" j u r i s d i c t i o n a l  s p h e r e s " :

A t  t h e  f u r t h e s t  e x t r e m e ,  J e n s e n  c o m m a n­
d e d  t h a t  n o n l o c a l  m a r i t i m e  i n j u r i e s  f a l l  
u n d e r  t h e  L H W C A .  " M a r i t i m e  b u t  l o c a l "  
i n j u r i e s  " u p o n  t h e  n a v i g a b l e  w a t e r s  o f



t h e  U n i t e d  S t a t e s , "  33 U . S . C .  § 903( a ) ,  
c o u l d  b e  c o m p e n s a t e d  u n d e r  t h e  L H W C A  o r  
u n d e r  s t a t e  ^aw. A n d  i n j u r i e s  s u f f e r e d  
b e y o n d  n a v i g a b l e  w a t e r s — a l b e i t  w i t h i n  
t h e  r a n g e  o f  f e d e r a l  a d m i r a l t y  
J u r i s d i c t i o n — w e r e  r e m e d i a b l e  o n l y  u n d e r  
s t a t e  law.

S u n  S h i p , 4 4 7  U . S .  a t  719, 65 L. Ed. a t  462.

T h e  u s e  o f  t h e  t e r m  " s p h e r e , "  as o p p o s e d  t o  a t e r m  

d e n o t i n g  p r e c i s e  b o u n d a r i e s  b e t w e e n  f e d e r a l  a n d  s t a t e  j u r i s­

d i c t i o n ,  w a s  a p p r o p r i a t e  b e c a u s e ,  as t h e  c o u r t  r e c o g n i z e d ,  

" t h e  b o u n d a r y  a t  w h i c h  s t a t e  r e m e d i e s  g a v e  w a y  t o  f e d e r a l  

r e m e d i e s  w a s  f a r  f r o m  o b v i o u s  i n  i n d i v i d u a l  c a s e s . P  Id. a t
I

7 1 8, 65 L. Ed. a t  46 1 .  T h e  d i f f i c u l t i e s  l e d  the' c o u r t  t o  

e s t a b l i s h  "a r e g i m e  o f  c o n c u r r e n t  j u r i s d i c t i o n , "  id., i n  t h e  

" t w i l i g h t  z o n e "  b e t w e e n  f e d e r a l  a n d  s t a t e  c o m p e n s a t i o n  

p r o g r a m s .  D a v i s  v. D e p t ,  o f  L a b o r , 3 1 7  U . S .  249, 87 L. Ed. 

2 4 6  ( 1 9 4 2 ) .  T h e  h i g h  c o u r t  h a s  n o t  c r e a t e d  a t w i l i g h t  z o n e  

b e t w e e n  t h e  s t a t e  a c t s  a n d  t h e  t r a d i t i o n a l  s e a m a n ' s

i
r e m e d i e s ,  G i l m o r e  &  B l a c k ,  s u p r a , a t  434, b u t  t h e  c o m m e n t a­

t o r s  s e e  l i t t l e  r e a s o n  w h y  s e a m e n  s h o u l d  n o t  a l s o  b e  

e n t i t l e d  t o  t h e  b e n e f i t s  o f  a t w i l i g h t  z o n e  t h e o r y  o f  j u r i s­

d i c t i o n .  Id. a t  4 3 4  n . 3 3 5 ;  4 A. L a r s o n ,  T h e  L a w  o f

W o r k m e n ' s  C o m p e n s a t i o n  § 9 0 . 4 1  ( 1 9 8 0 ) .

I t  s e e m s  a p p a r e n t  t h a t  A n d e r s o n  is i n d e e d  a 

" s e a m a n "  w i t h i n  t h e  m e a n i n g  t h a t  t e r m  h a s  c o m e  to  h a v e .  S e e  

O f f s h o r e  Co. v. R o b i n s o n , 2 6 6  F . 2 d  769, 7 7 9  ( 5 t h  Cir. 1 9 5 9 ) ;  

4 A. L a r s o n ,  s u p r a , § 9 0 . 2 1 .  A n d e r s o n  is a l s o  p l a i n l y  

e x c l u d e d  f r o m  t h e  c o v e r a g e  o f  t h e  L H W C A  as a m a s t e r  o r
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m e m b e r  o f  t h e  c r e w  o f  t h e  C r a n e .  3 3  U . S . C .  § 9 0 2 ( 3 ) .  W e  

f i n d  i t  u n n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  t h e r e  is a t w i l i g h t  

z o n e  b e t w e e n  t h e  s e a m e n ' s  r e m e d i e s  a n d  t h e  w o r k e r s '  c o m p e n­

s a t i o n  s y s t e m  b e c a u s e  w e  f i n d  A n d e r s o n ' s  e m p l o y m e n t  ‘‘o n  h i s  

v e s s e l  i n  n a v i g a b l e  w a u e r s  is  i n  ' c l e a r  d a y l i g h t '  . . ." 

A l a s k a  In d u s .  Bd. v. A l a s k a  P a c k e r s  A s s ' n , 1 8 6  F . 2 d  1 0 15, 

1 9 1 7  ( 9 t h  Cir. 1 9 5 1 ) .

A s  n o t e d ,  t h e  t w i l i g h t  z o n e  w a s  c r e a t e d  b e c a u s e  o f

t h e  d i f f i c u l t y  e n c o u n t e r e d  i n  d e t e r m i n i n g  w h e n  a n  i n j u r y  w a s

o f  a " m a r i t i m e  b u t  l o c a l "  n a t u r e .  4 A. L a r s o n ,  s u p r a ,

§8 9 . 5 1 ,  a t  1 6 - 2 5 8  t o  1 6 - 2 5 9 .  T h e  c a s e s  i n  t h e  a r e a  o f  

l o c a l  c o n c e r n  c e n t e r e d  a r o u n d  a c t i v i t i e s  w i t h  a c l o s e  c o n­

n e c t i o n  t o  t h e  land, a n d  n o t  o n  p e r s o n s  e n g a g e d  i n  t r a d i­

t i o n a l  m a r i t i m e  o c c u p a t i o n s  a n d  t a s k s .  T hus, i n  L o n d o n

G u a r a n t e e  &  A c c i d e n t  Co. v. I n d u s .  A c c i d e n t  C o m m ' n , 2 7 9  U. S .  

109, 73 L. Ed. 632 (1929), t h e  c o u r t  r e f u s e d  to a p p l y  t h e

l o c a l  c o n c e r n  e x c e p t i o n  t o  t h e  c l a i m  o n  b e h a l f  o f  a s e a m a n  

e n g a g e d  i n  a n  e f f o r t  to  b o a r d  a b o a t  t h a t  h a d  b r o k e n  l o o s e  

f r o m  i t s  m o o r i n g  l e s s  t h a n  a m i l e  f r o m  s h o r e .  T h o u g h  t h e  

d e c e d e n t  w a s  e m p l o y e d  o n l y  o n  v e s s e l s  t h a t  o p e r a t e d  w i t h i n  

f i v e  m i l e s  o f  t h e  s h o r e  f o r  p l e a s u r e  f i s h i n g ,  i t  w a s  h e l d

t h a t  t h e  s t a t e  c o u l d  n o t  c o n s t i t u t i o n a l l y  m a k e  a c o m p e n s a­

t i o n  a w a r d .  Id. a t  125, 73 L. Ed. a t  637.

A n d e r s o n  s e e k s  t o  a v o i d  a s i m i l a r  h o l d i n g  b y

c i t a t i o n  o f  o u r  d e c i s i o n  i n  C o r d o v a  F i s h  &  C o l d  S t o r a g e  Co.
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v. E s t e s , 3 7 0  P . 2 d  1 8 0  ( A l a s k a  1 9 6 2 ) .  E s t e s  r e l i e d  o n  t h e

" m a r i t i m e  b u t  l o c a l "  e x c e p t i o n  to  t h e  J e n s e n  r ule, a n d  t h e

i n j u r e d  c l a i m a n t  t h e r e  w a s  e n g a g e d  i n  m o v i n g  c r a b  p o t s  o n

t h e  d e c k  o f  a b o a t  t i e d  t o  a d o c k .  Id. In v i e w  o f  t h e

2
L o n d o n  G u a r a n t e e  h o l d i n g ,  w e  s e e  n o  w a y  t o  e x t e n d  E s t e s  to  

t h e  i n j u r y  t h a t  o c c u r r e d  t o  A n d e r s o n  w h i l e  h e  w a s  a c t u a l l y  

e n g a g e d  i n  f i s h i n g  o n  n a v i g a b l e w a t e rs.

W e  n o t e  t h a t  o t h e r  c a s e s  i n  w h i c h  t h e  l o c a l

c o n c e r n  d o c t r i n e  w a s  i n v o k e d  t o  p r o v i d e  a s t a t e  r e m e d y  f o r  

a n  i n j u r y  w i t h i n  t h e  a d m i r a l t y  j u r i s d i c t i o n  i n v o l v e  facts, 

l i k e  E s t e s , w i t h  a c l o s e r  c o n n e c t i o n  t o  l a n d - b a s e d  a c t i v i t y  

t h a n  t o  t r a d i t i o n a l  m a r i t i m e  w o r k .  S e e  c a s e s  c i t e d  i n  4 A.

L a r s o n ,  supra, § 90.3 0 ,  a t  1 6 - 3 5 2  n . 7 0 .  W h e r e  t h e  f a c t s

2. W h i l e  i t  h a s  b e e n  s u g g e s t e d  s e v e r a l  t i m e s  
s i n c e  t h e  J e n s e n  c a s e  w a s  d e c i d e d  t h a t  t h e  C o u r t  h a d  a b a n­
d o n e d  t h e  p r i n c i p l e s  s t a t e d  t h e r e ,  e . g . , N o t e ,  H a s  t h e  
J e n s e n  C a s e  B e e n  J e t t i s o n e d ?, 2 S t a n .  L. Rev. 5 3 6  (1950), 
t h e  c a s e  i n s t e a d  h a s  "a t e n a c i t y  w h i c h  r e f u s e s  to  a c q u i e s c e  
i n  o c c a s i o n a l  c o n t e m p o r a r y  r e p o r t s  o f  its f i n a l  r e j e c t i o n  
. . . ." F l o w e r s  v. T r a v e l e r s  Ins. Co., 2 5 8  F . 2 d  2 2 0  ( 5 t h  
Cir. 1958), cert, d e n i e d , 3 5 9  U . S .  920, 3 L. Ed. 2 d  582
(1959). T h us, m  A s k e w  v. Am. W a t e r w a y s  O p e r a t o r s ,  Inc., 
4 1 1  U.S. 325, 36 L. Ed. 2 d  2 8 0  ( 1 9 7 3 ) ,  t h e  c o u r t  n o t e d  its 
p r i o r  s t a t e m e n t  t h a t  " J e n s e n  a n d  i t s  p r o g e n y  m a r k  i s o l a t e d  
i n s t a n c e s  w h e r e  's t a t e  l a w  m u s t  y i e l d  t o  t h e  n e e d s  o f  a 
u n i f o r m  f e d e r a l  m a r i t i m e  l a w  w h e n  t h i s  C o u r t  f i n d s  i n r o a d s  
o n  a h a r m o n i o u s  s y s t e m , ' "  id. a t  338, 36  L. Ed. 2 d  a t  289, 
a n d  s t a t e d  t h a t  s u c h  i n s t a n c e s  o c c u r  w i t h  r e s p e c t  "to s u i t s  
r e l a t i n g  to t h e  r e l a t i o n s h i p  o f  v e s s e l s ,  p l y i n g  t h e  h i g h  
s e a s  a n d  o u r  n a v i g a b l e  w a t e r s ,  a n d  to  t h e i r  c r e w s . "  a t
344, 36 L. Ed. 2 d  a t  293. W e  h o l d  h e r e  t h a t  A n d e r s o n ' s  c a s e  
c o m e s  w i t h i n  t h e  C o u r t ' s  d e s c r i p t i o n  o f  J e n s e n ' s  a p p l i c a­
bi l i t y .



in s te a d  show a c la im a n t  engaged i n  w h o lly  m a r i t i r e  w o rk , th e  

c o u r t s  have d e c lin e d  to  le n g th e n  th e  shadow o f  th e  t w i l i g h t  

zo ne , and have r e m it te d  th e  c la im a n t s  to  t h e i r  fe d e ra l

re m e d ie s . E . g . , Bearden v .  Leon  C. Breaux Tow ing  C o . , 365

So.  2d 1192 ( L a .  App. 1978); V a lle y  Tow ing  Co. v .  A l le n , 109

So. 2d 538 ( M i s s .  1959).  We do l ik e w is e  h e re .

The  s u p e r io r  c o u r t ' s  judg m ent i s  AFFIRMED.
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BY THE LABOR AND
1 IN THE SENATE COMMERCE COMMITTEE

2 SENATE BILL NO. 469

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act exempting commercial fishermen from workers'

7 compensation coverage."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 23.30.230 is amended by adding a new subsection to

10 read:

11 (b) A commercial fisherman, as defined in AS 16.05.940, is not

12 covered by this chapter.
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fledgling self insurance program with limited capital reserves 
should not be subject to such risk. Fortunately, such insurance 
is obtainable from private insurance companies although at a 
high premium. If the present efforts to improve the system of 
providing compensation for injured fishermen are successful, 
then premium costs should be reduced.

C. THE ALASKA WORKMAN'S COMPENSATION LAW

It is recommended that an amendment be passed to the Alaska 
Workman's Compensation law that exempts commercial fishermen 
from the provisions of the act. This is desirable for the 
following reasons.

1. It was not the original intent of the act that commercial 
fishermen by covered by it.

2. Fishermen have access to a system of injury compensation 
under maritime law.

3. A duplication of programs is unnecessarily confusing and 
is unaffordably expensive.

4. Although described as inadequate, the existing system of 
compensating injured fishermen is presently under study for 
the purpose of possible congressional overhaul. A solution 
defined by federal law would be much more definitive and 
efficient than a system characterized by overlapping 
jurisdictions and duplications of effort and cost.

D. COMMERCIAL FISHERIES MANAGEMENT

It is recommended that a legislative resolution be passed 
requesting that safety be a factor to be considered in the 
development of all fishery management plans and regulations.

E. EDUCATION

It is recommended that the University of Alaska be directed 
to investigate the possibility of developing instructional 
programs on fishing vessel risk management or safety at sea that 
could be taught through the marine advisory program or community 
college system.

It is quite possible that a program such as this could be an 
important part of any organized effort to improve the safety 
record of the fishing industry. Like driver education programs 
it could be used as a means to improve individual abilities 
using reduced insurance premiums as an incentive.

F. MANDATORY SAFETY REQUIREMENTS
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T h e  i n s u r a n c e  c r i s i s  i n  t h e  m a r i n e  i n d u s t r y  i n  A l a s k a  i s ,  i n  

p a r t ,  m e r e l y  a r e f l e c t i o n  o f  t h e  f a c t  t h a t  l i t i g a t i o n  c o s t s  a n d  

a w a r d s  a r e  g e t t i n g  h i g h e r .  T h i s  f a c t  i s  i n  t u r n ,  i n  p a r t ,  m e r e l y  

a r e f l e c t i o n  o f  t h e  f a c t  t h a t  t h e  f i s h i n g  i n d u s t r y  i n  A l a s k a  h a s  

n u m e r o u s  d a n g e r s  i n h e r e n t  i n  t h e  i n d u s t r y .  I n  o n e  a r e a ,  h o w e v e r ,  

i n s u r a n c e  p r e m i u m s  a r e  h i g h e r  t h a n  n e e d  be  b e c a u s e  o f  an  

u n n e c e s s a r y  d u p l i c a t i o n  o f  c o v e r a g e  a n d  r e m e d i e s  t o  f i s h e r m e n .  

Th e  n a t u r e  o f  t h a t  d u p l i c a t i o n  a n d  t h e  e a s e  w i t h  w h i c h  i t  c a n  be  

e l i m i n a t e d  a r e  e a s i l y  e x p l a i n e d .
In 1962 the Alaska Supreme Court considered the case of a 

fishermen who was injured on his vessel while that vessel was tied 

to a dock. It was undisputed that this fisherman would have 

available to him the full panoply of federal maritime remedies 

which are generally seen as extremely generous and beneficent to 

the fishermen. The question presented to the Alaska Supreme Court 

was whether the fishermen was also entitled to benefits under the 

terms of the Alaska Workers' Compensation Act. Looking to two 

factors, the court concluded that this fishermen fell within the 

"twilight zone" of coverage between the federal maritime remedies 

and the Alaska Workers' Compensation Act, and was entitled to the 

benefits of either or both. See Cordova Seafoods v. Estes, 370 

P.2d 180 (1962). The factors looked to by the Alaska Supreme

Court in determining that there was coverage under the Alaska 

Workers' Compensation Act were (1) the fact that the employee had



some shore-side duties (digging bait); and (2) that the nature of 

his fishing business was inherently of a local concern.—^

Virtually all fishermen have some shoreside duties including 

mending gear, storing pots, buying food for the galley, or other 

such activities. Under the Estes case, those fishermen are

entitled to benefits under the Alaska Workers' Compensation Act if 

injured while the vessel is tied up to the dock. If the fishermen 

does not have Alaska Workers' Compensation coverage in addition to 

his standard P&I coverage, there is a presumption under the Alaska 

Workers' Compensation Act that the accident was caused by the 

negligence of the vessel owner and that there was no contributory 

negligence on the part of the injured employee. See AS 

23.30.080. These claims can be asserted in civil litigation.

There may be coverage under the standard P & I  policy for such 

litigation. However, the vessel owner comes into such a lawsuit 

with one hand tied behind his back because of the presumptions 

which exist if there is no insurance. In addition, if there is no 

insurance and the employee should chose to pursue his workers' 

compensation remedy, the vessel owner will have to pay any such

award out of his pocket. Depending upon the severity of the

1/ Subsequently, in 1981, the Alaska Supreme Court concluded 
that a fishermen who was injured while his vessel was underway 
was not entitled to the benefits of the Alaska Workers' Compen­
sation Act. See Andersen v. Alaska Packers Assoc., 635 P.2d 
1182 (Alaska 1981).



i n j u r y ,  s u c h  aw a r d s  c a n  e a s i l y  r e a c h  s i x  f i g u r e s .  W i t h  t h i s  

t w o f o l d  p e n a l t y  f o r  t h e  f a i l u r e  t o  i n s u r e  u n d e r  t h e  A l a s k a  

W o r k e r s '  C o m p e n s a t i o n  A c t  t h e  p r u d e n t  o w n e r  mu s t  c a r r y  b o t h  a 

s t a n d a r d  P& I  p o l i c y  f o r  f e d e r a l  m a r i t i m e  r e m e d i e s  a n d  a  w o r k e r s '  

c o m p e n s a t i o n  p o l i c y .  T h i s  o v e r l a p  i n  c o v e r a g e s  n e e d  n o t  e x i s t  a n d  

c r e a t e s  an  u n n e c e s s a r y  e x p e n s e  t o  t h e  v e s s e l  o w n e r .
A f i s h e r m e n  w o r k i n g  o n  a f i s h i n g  v e s s e l  h a s  a v a i l a b l e  t o  

h i m  e x t r e m e l y  g e n e r o u s  r e m e d i e s  u n d e r  t h e  f e d e r a l  m a r i t i m e  l a w .

T h e  o n l y  t i m e  t h a t  s u c h  a f i s h e r m e n  i s  a d d i t i o n a l l y  e n t i t l e d  t o  

t h e  b e n e f i t s  o f  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  i s  i n  t h e  

f o r t u i t o u s  e v e n t  t h a t  h i s  i n j u r y  o c c u r s  w h i l e  t h e  v e s s e l  i s  t i e d  

u p .  F i s h e r m e n  who a r e  i n j u r e d  a t  s e a  d o  n o t  h a v e  a v a i l a b l e  t o

t h em  t h e  r e m e d i e s  o f  t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t .  T h e  

n o r m a l  s h o r e - b a s e d  e m p l o y e e  d o e s  n o t  h a v e  a v a i l a b l e  t o  h im  t h e  

b e n e f i t s  o f  t h e  f e d e r a l  m a r i t i m e  l a w .  I t  i s  o n l y  i n  t h i s  p e c u l i a r  

c a s e  o f  a f i s h e r m e n  who i s  i n j u r e d  w h i l e  h i s  v e s s e l  i s  t i e d  up  

t h a t  d u p l i c a t e  c o v e r a g e  e x i s t s .  T h e r e  i s  n o  j u s t i f i a b l e  p o l i c y

r e a s o n  f o r  p r o v i d i n g  s u c h  a  d u p l i c a t i o n  o f  r e m e d i e s  when t h a t  

d u p l i c a t i o n  m a n d a t e s  i n c r e a s e d  i n s u r a n c e  c o s t s .  T h e  m o s t  

e f f e c t i v e  way o f  e l i m i n a t i n g  t h i s  c o v e r a g e  i s  t h r o u g h  t h e  A l a s k a

l e g i s l a t u r e .  C o v e r a g e  u n d e r  t h e  t e r m s  o f  t h e  A l a s k a  W o r k e r s '  

C o m p e n s a t i o n  A c t  i s  p u r e l y  a m a t t e r  o f  s t a t e  l a w .  S u c h  c o v e r a g e  

c a n  e a s i l y  be  e l i m i n a t e d  w i t h  a v e r y  m i n o r  ame ndmen t  t o  t h e  A l a s k a  
W o r k e r s '  C o m p e n s a t i o n  A c t .  S u c h  an  amendmen t  w o u l d  p r e c l u d e  t h e  

n e c e s s i t y  o f  t h e  v e s s e l  o w n e r  h a v i n g  A l a s k a  W o r k e r s '  C o m p e n s a t i o n



Act coverage. Although this is but a very small slice of the 

insurance premium, it is a simple, justifiable, and easily 

obtained legislative remedy to partially reduce the significant 

exposure that a vessel owner has for personal injury insurance 

premiums.
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( 1 )  " a q u a t i c  p l a n t "  m e a n s  a n y  s p e c i e s  o f  p l a n t ,  
e x c l u d i n g  t h e  r u s h e s ,  s e d g e s  a n d  t r u e  g r a s s e s ,  g r o w i n g  i n  a  
m a r i n e  a q u a t i c  o r  i n t e r t i d a l  h a b i t ,  t ;

( 2 )  " b a r t e r "  m e a n s  t h e  e x c h a n g e  o r  t r a d e  o f  f i s h  o r  
g a m e ,  o r  t h e i r  p a r t s ,  t a k e n  f o r  s u b s i s t e n c e  u s e s

(A) f o r  o t h e r  f i s h  o r  game o r  t h e i r  p a r t s ;  o r
(B)  f o r  o t h e r  f o o d  o r  f o r  n o n e d i b l e  i t e m s  o t h e r

t h a n  m o n e y  i f  t h e  e x c h a n g e  i s  o f  a  l i m i t e d  a n d
n o n c o m m e r c i a l  n a t u r e ;
( 3 )  " a  b o a r d "  m e a n s  e i t h e r  t h e  B o a r d  o f  F i s h e r i e s  o r  

t h e  B o a r d  o f  Game;
( 4 )  " c o m m e r c i a l  f i s h e r m a n "  m e a n s  a n  i n d i v i d u a l  who 

f i s h e s  c o m m e r c i a l l y  f o r ,  t a k e s ,  o r  a t t e m p t s  t o  t a k e  f i s h ,  
s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  o f  t h e  s t a t e  b y  a n y  
m e a n s ,  a n d  i n c l u d e s  e v e r y  i n t i v i d u a l  a b o a r d  a  b o a t  o p e r a t e d  
f o r  f i s h i n g  p u r p o s e s  who p a r t i c i p a t e s  d i r e c t l y  o r  i n d i r e c t l y  
i n  t h e  t a k i n g  o f  t h e s e  r a w  f i s h e r y  p r o d u c t s ,  w h e t h e r  
p a r t i c i p a t i o n  i s  o n  s h a r e s  o r  a s  a n  e m p l o y e e  o r  o t h e r w i s e ;  
h o w e v e r ,  t h i s  d e f i n i t i o n  d o e s  n o t  a p p l y  t o  a n y o n e  a b o a r d  a  
l i c e n s e d  v e s s e l  a s  a  v i s i t o r  o r  g u e s t  who d o e s  n o t  d i r e c t l y  
o r  i n d i r e c t l y  p a r t i c i p a t e  i n  t h e  t a k i n g ;  a n d  t h e  t e r m  
" c o m m e r c i a l  f i s h e r m a n "  i n c l u d e s  t h e  c r e w s  o f  t e n d e r s  o r  o t h e r  
f l o a t i n g  c r a f t  u s e d  i n  t r a n s p o r t i n g  f i s h ;

( 5 )  " c o m m e r c i a l  f i s h i n g "  m e a n s  t h e  t a k i n g ,  f i s h i n g  
f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  
r e s o u r c e s  w i t h  t h e  i n t e n t  o f  d i s p o s i n g  o f  t h e m  f o r  p r o f i t ,  o r  
b y  s a l e ,  b a r t e r ,  t r a d e ,  o r  i n  c o m m e r c i a l  c h a n n e l s ;  t h e  
f a i l u r e  t o  h a v e  a  v a l i d  s u b s i s t e n c e  p e r m i t  i n  p o s s e s s i o n ,  i f  
r e q u i r e d  b y  s t a t u t e  o r  r e g u l a t i o n ,  i s  c o n s i d e r e d  p r i m a  f a c i e  
e v i d e n c e  o f  c o m m e r c i a l  f i s h i n g  i f  c o m m e r c i a l  f i s h i n g  g e a r  a s
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s p e c i f i e d  b y  r e g u l a t i o n  i s  i n v o l v e d  i n  t h e  t a k i n g ,  f i s h i n g  
f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h  
r e s o u r c e s ;

( 6 )  " c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  f i s h  a n d  
game u n l e s s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e ;

( 7 )  " d e p a r t m e n t "  m e a n s  t h e  D e p a r t m e n t  o f  F i s h  a n d  Game 
u n l e s s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e ;

( 8 )  " d o m e s t i c  m a m m a ls "  i n c l u d e  mu sk  o x e n ,  b i s o n ,  a n d  
r e i n d e e r ,  i f  t h e y  a r e  l a w f u l l y  o w n e d ;

( 9 )  " f i s h "  m e a n s  a n y  s p e c i e s  o f  a q u a t i c  f i n f i s h ,  
i n v e r t e b r a t e ,  o r  a m p h i b i a n ,  i n  a n y  s t a g e  o f  i t s  l i f e  c y c l e ,  
f o u n d  i n  o r  i n t r o d u c e d  i n t o  t h e  s t a t e ,  a n d  i n c l u d e s  a n y  p a r t  
o f  s u c h  a q u a t i c  f i n f i s h ,  i n v e r t e b r a t e ,  o r  a m p h i b i a n ;

( 1 0 )  " f i s h  d e r b y "  m e a n s  a  c o n t e s t  i n  w h i c h  p r i z e s  a r e  
a w a r d e d  f o r  c a t c h i n g  f i s h ;

( 1 1 )  " f i s h i n g  d e r b y  a s s o c i a t i o n "  m e a n s  a  c i v i c ,  
s e r v i c e ,  o r  c h a r i t a b l e  o r g a n i z a t i o n  i n  t h e  s t a t e ,  n o t  f o r  
p e c u n i a r y  p r o f i t ,  w h o s e  p r i m a r y  p u r p o s e  i s  t o  p r o m o t e  
i n t e r e s t  i n  f i s h i n g  f o r  r e c r e a t i o n a l  p u r p o s e s  a n d  w h i c h  h a s  
b e e n  i n  e x i s t e n c e  f o r  f i v e  y e a r s  b e f o r e  a p p l y i n g  f o r  a  p e r m i t  
u n d e r  t h i s  c h a p t e r ,  b u t  d o e s  n o t  i n c l u d e  a n  o r g a n i z a t i o n  
f o r m e d  o r  o p e r a t e d  f o r  g a m i n g  o r  g a m b l i n g  p u r p o s e s ;

( 1 2 )  " f i s h  o r  game  f a r m i n g "  m e a n s  t h e  b u s i n e s s  o f  
p r o p a g a t i n g ,  b r e e d i n g ,  r a i s i n g ,  o r  p r o d u c i n g  f i s h  o r  game i n  
c a p t i v i t y  f o r  t h e  p u r p o s e  o f  m a r k e t i n g  t h e  f i s h  o r  game o r  
t h e i r  p r o d u c t s ,  a n d  " c a p t i v i t y "  m e a n s  h a v i n g  ‘_he  f i s h  o r  game 
u n d e r  p o s i t i v e  c o n t r o l ,  a s  i n  a  p e n ,  p o n d ,  o r  a n  a r e a  o f  l a n d  
o r  w a t e r  w h i c h  i s  c o m p l e t e l y  e n c l o s e d  b y  a  g e n e r a l l y  
e s c a p e - p r o o f  b a r r i e r ;

( 1 3 )  " f u r  d e a l i n g "  m e a n s  e n g a g i n g  i n  t h e  b u s i n e s s  o f  
b u y i n g ,  s e l l i n g ,  o r  t r a d i n g  i n  a n i m a l  s k i n s ,  b u t  d o e s  n o t  
i n c l u d e  t h e  s a l e  o f  a n i m a l  s k i n s  b y  a  t r a p p e r  o r  h u n t e r  who 
h a s  l e g a l l y  t a k e n  t h e  a n i m a l ,  o r  t h e  p u r c h a s e  o f  a n i m a l  s k i n s  
b y  a  p e r s o n ,  o t h e r  t h a n  a  f u r  d e a l e r ,  f o r  t h e  p e r s o n ' s  own 
u s e ;

( 1 4 )  " g a m e "  m e a n s  a n y  s p e c i e s  o f  b i r d ,  r e p t i l e ,  a n d  
mammal ,  i n c l u d i n g  a  f e r a l  d o m e s t i c  a n i m a l ,  f o u n d  o r  
i n t r o d u c e d  i n  t h e  s t a t e ,  e x c e p t  d o m e s t i c  b i r d s  a n d  m a m m a ls ;  
a n d  game may b e  c l a s s i f i e d  b y  r e g u l a t i o n  a s  b i g  g a m e ,  s m a l l  
g a m e ,  f u r  b e a r e r s  o r  o t h e r  c a t e g o r i e s  c o n s i d e r e d  e s s e n t i a l  
f o r  c a r r y i n g  o u t  t h e  i n t e n t i o n  a n d  p u r p o s e s  o f  AS 1 6 . 0 5  AS 
1 6 . 4 0 ;

( 1 5 )  " h u n t i n g "  m e a n s  t h e  t a k i n g  o f  game u n d e r  AS 1 6 . 0 5  
-  AS 1 6 . 4 0  a n d  t h e  r e g u l a t i o n s  a d o p t e d  u n d e r  t h o s e  c h a p t e r s ;

( 1 6 )  " n o n r e s i d e n t "  m e a n s  a  p e r s o n  who i s  n o t  a  
r e s i d e n t  o f  t h e  s t a t e ;

( 1 7 )  " n o n r e s i d e n t  a l i e n "  m e a n s  a  p e r s o n  who i s  n o t  a  
c i t i z e n  o f  t h e  U n i t e d  S t a t e s  a n d  w h o s e  p e r m a n e n t  p l a c e  o f  
a b o d e  i s  n o t  i n  t h e  U n i t e d  S t a t e s ;

( 1 8 )  " o p e r a t o r "  m e a n s  t h e  i n d i v i d u a l  by  l a w  made  
r e s p o n s i b l e  f o r  t h e  o p e r a t i o n  o f  t h e  v e s s e l ;

( 1 9 )  " r e s i d e n t "  m e a n s  a  p e r s o n  who f o r  12 c o n s e c u t i v e  
m o n t h s  h a s  m a i n t a i n e d  a  p e r m a n e n t  p l a c e  o f  a b o d e  i n  t h e  s t a t e  
a n d  who h a s  c o n t i n u a l l y  m a i n t a i n e d  a  v o t i n g  r e s i d e n c e  i n  t h e
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s t a t e ;  a n d  i n  t h e  c a s e  o f  a  p a r t n e r s h i p ,  a s s o c i a t i o n ,  j o i n t  
s t o c k  c o m p a n y ,  t r u s t ,  o r  c o r p o r a t i o n ,  " r e s i d e n t "  m e a n s  o n e  
t h a t  h a s  i t s  m a i n  o f f i c e  o r  h e a d q u a r t e r s  i n  t h e  s t a t e ;  
h o w e v e r ,  a  m e m b e r  o f  t h e  m i l i t a r y  s e r v i c e  who h a s  b e e n  
s t a t i o n e d  i n  t h e  s t a t e  f o r  t h e  p r e c e d i n g  12 c o n s e c u t i v e  
m o n t h s  i s  a  r e s i d e n t  f o r  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  a n d  
t h e  d e p e n d e n t  o f  a  r e s i d e n t  member  o f  t h e  m i l i t a r y  s e r v i c e ,  
who h a s  b e e n  l i v i n g  i n  t h e  s t a t e  f o r  t h e  p r e c e d i n g  y e a r  i s  a 
r e s i d e n t  f o r  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  and  a  p e r s o n  who 
i s  a n  a l i e n  b u t  t . . . o  f o r  o n e  y e a r  h a s  m a i n t a i n e d  a  p e r m a n e n t  
p l a c e  o f  a b o d e  i n  t l . j  s t a t e  i s  a  r e s i d e n t  f o r  t h e  p u r p o s e s  o f  
t h i s  p a r a g r a p h ;

(2 0 )  " s e i z u r e "  m e a n s  t h e  a c t u a l  o r  c o n s t r u c t i v e  t a k i n g  
o r  p o s s e s s i o n  o f  r e a l  o r  p e r s o n a l  p r o p e r t y  s u b j e c t  t o  s e i z u r e  
u n d e r  AS 1 6 . 0 5  -  AS 1 6 . 4 0  b y  a n  e n f o r c e m e n t  o r  
i n v e s t i g a t i v e  o f f i c e r  c h a r g e d  w i t h  e n f o r c e m e n t  o f  t h e  f i s h  
a n d  game l a w s  o f  t h e  s t a t e ;

(21)  " s p o r t  f i s h i n g "  m e a n s  t h e  t a k i n g  o f  o r  a t t e m p t i n g  
t o  t a k e  f o r  p e r s o n a l  u s e ,  a n d  n o t  f o r  s a l e  o r  b a r t e r ,  a n y  
f r e s h  w a t e r ,  m a r i n e ,  o r  a n a d r o m o u s  f i s h  by  h o o k  a n d  l i n e  h e l d  
i n  t h e  h a n d ,  o r  b y  h o o k  a n d  l i n e  w i t h  t h e  l i n e  a t t a c h e d  t o  a 
p o l e  o r  r o d  w h i c h  i s  h e l d  i n  t h e  h a n d  o r  c l o s e l y  a t t e n d e d ,  o r  
b y  o t h e r  m e a n s  d e f i n e d  b y  t h e  B o a r d  o f  F i s h e r i e s ;

(2 2 )  " s u b s i s t e n c e  f i s h i n g "  m e a n s  t h e  t a k i n g  o f ,  
f i s h i n g  f o r ,  o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  
f i s h e r i e s  r e s o u r c e s  f o r  s u b s i s t e n c e  u s e s  w i t h  g i l l  n e t ,  
s e i n e ,  f i s h  w h e e l ,  l o n g  l i n e ,  o r  o t h e r  m e a n s  d e f i n e d  b y  t h e  
B o a r d  o f  F i s h e r i e s ;

( 2 3 )  " s u b s i s t e n c e  u s e s "  m e a n s  t h e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  i n  A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  f o r  
d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  f o o d ,  s h e l t e r ,  f u e l ,  
c l o t h i n g ,  t o o l s ,  o r  t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  a n d  
s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n e d i b l e  b y - p r o d u c t s  
o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r s o n a l  o r  f a m i l y  
c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  
f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  f o r  t h e  p u r p o s e s  o f  t h i s  
p a r a g r a p h ,  " f a m i l y "  m e a n s  a l l  p e r s o n s  r e l a t e d  by  b l o o d ,  
m a r r i a g e ,  o r  a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  t h e  
h o u s e h o l d  o n  a  p e r m a n e n t  b a s i s ;

( 2 4 )  " t a k e "  m e a n s  t a k i n g ,  p u r s u i n g ,  h u n t i n g ,  f i s h i n g ,  
t r a p p i n g ,  o r  i n  a n y  m a n n e r  d i s t u r b i n g ,  c a p t u r i n g ,  o r  k i l l i n g  
o r  a t t e m p t i n g  t o  t a k e ,  p u r s u e ,  h u n t ,  f i s h ,  t r a p ,  o r  i n  a n y  
m a n n e r  c a p t u r e  o r  k i l l  f i s h  o r  ga m e ;

(2 5 )  " t a x i d e r m y "  m e a n s  t a n n i n g ,  m o u n t i n g ,  p r o c e s s i n g ,  
o r  o t h e r  t r e a t m e n t  o r  p r e p a r a t i o n  o f  f i s h  o r  game,  o r  a n j  
p a r t  o f  f i s h  o r  g a m e ,  a s  a  t r o p h y ,  f o r  m o n e t a r y  g a i n ,  
i n c l u d i n g  t h e  r e c e i v i n g  o f  t h e  f i s h  o r  game o r  p a r t s  o f  f i s h  
o r  game f o r  s u c h  p u r p o s e s ;

(2 6 )  " t r a p p i n g "  m e a n s  t h e  t a k i n g  o f  mammals d e c l a r e d  
b y  r e g u l a t i o n  t o  b e  f u r  b e a r e r s ;

(27)  " v e s s e l "  m e a n s  a  f l o a t i n g  c r a f t  p o w e r e d ,  t o w e d ,  
r o w e d ,  o r  o t h e r w i s e  p r o p e l l e d ,  w h i c h  i s  u s e d  f o r  d e l i v e r i n g ,  
l a n d i n g ,  o r  t a k i n g  f i s h  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  s t a t e ,
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HISTORY

PERSONS NOT COVERED.
As d e f i n e d  b y  r e g u l a t i o n s  a d o p t e d  b y  t h e  b o a r d ,  p a r t - t i m e  b a b y  
s i t t e r s ,  c l e a n i n g  p e r s o n s ,  h a r v e s t  h e l p  a n d  s i m i l a r  p a r t - t i m e  o r  
t r a n s i e n t  h e l p  a r e  n o t  c o v e r e d  b y  t h i s  c h a p t e r .
( S e c .  3 3 ( 3 )  c h  193  SLA 1 9 5 9 )
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