


Senator Paul A. Fischer 
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Soldotna, Alaska 99669 
(907) 262-9420 W 

262-9269 H

A la s k a  S t a t e  L e g i s l a t u r e

S t a t e  S e n a t e

While in Juneau
Pouch V
Juneau, Alaska 99811 
(907) 465-3791

Memo

A p r i l  2 2 , 1985

T o : S e n a t o r  F r e d  Z h a r o f f ,  C h a i rm a n
S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

F r o m : S e n a t o r  P a u l F i s c h e r

S u b j e c t :  S e n a t e  B i l l  2 5 4
i I

I  i n t r o d u c e d  t h i s  l e g i s l a t i o n  t o  e n a b l e  s o l e  p r o p r i e t o r s  a n d p a r t n e r s  
t o  b e c o v e r e d  u n d e r  w o r k m a n s ’ c o m p e n s a t i o n  l a w s .  T h e s t a t u t e s  
a l l o w  c o v e r a g e  f o r  c o r p o r a t e  o w n e r s ,  b u t  do n o t  p e r m i t  c o v e r a g e  b y  s o l e  
p r o p r i e t o r s  a n d p a r t n e r s .  T h i s  l e g i s l a t i o n  i s  m o d e le d  a f t e r  a s i m i l a r  
O r e g o n  l a w .

I  h a v e  r e v i e w e d  t h e  am en dm en ts p r o p o s e d  b y  t h e  D e p a r tm e n t  o f  L a b o r  a n d 
w o u l d  s u p p o r t  a c o m m i t t e e  s u b s t i t u t e  i n c l u d i n g  L a b o r ' s  p r o p o s e d  
a m e n dm e n t s .

I  w o u l d  a p p r e c i a t e  y o u r  e x p e d i t i o u s  c o n s i d e r a t i o n  o f  t h i s  b i l l ,  

a t t a c h m e n t s :

B a c k u p f r o m  s p o n s o r ,  S e n . P a u l F i s c h e r "
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R ea lty F e b r u a r y  2 0 ,  1 9 8 5

S t a t e  o f  A l a s k a  
D i r e c t o r  o f  I n s u r a n c e  
D e p t ,  o f  C o m m e r c e  & 
E c o n o m i c  D e v e l o p m e n t  
J u n e a u ,  A l a s k a  9 9 8 0 1

S i r :

I  w i s h  t o  c a l l  y o u r  a t t e n t i o n  t o  d i s c r i m i n a t i o n  i n  A l a s k a  W o r k m a n ' s  
C o m p e n s a t i o n  l a w s  a n d  a s k  w h a t  c a n  b e  d o n e  a b o u t  i t .

A c c o r d i n g  t o  m y  i n s u r a n c e  a g e n t  a  s o l e  p r o p r i e t o r  o f  a  b u s i n e s s  m u s t  
f u r n i s h  w o r k m a n s ' s  c o m p e n s a t i o n  i n s u r a n c e  f o r  a l l  e m p l o y e e s  a n d  a l l  
u n i n s u r e d  i n d e p e n d e n t  c o n t r a c t o r s .  B u t ,  h e  c a n  n o t  b e  i n s u r e d  o n  
t h i s  p o l i c y  w h i c h  h e  i s  f o r c e d  t o  b u y .  N o t  e v e n  t o  t h e  e x t e n t  o f  
i n j u r i e s  r e c e i v e d  o n  t h e  j o b ,  d o i n g  t h e  s a m e  w o r k  h i s  i n s u r e d  e m p l o y e e  
a n d  i n d e p e n d e n t  c o n t r a c t o r s  a r e  d o i n g  a n d  t h i s  i s  d i s c r i m i n a t i o n  
a g a i n s t  t h e  s m a l l  i n d e p e n d e n t  b u s i n e s s  m a n .

I  c a n  s e e  s o m e  p o s s i b l e  r e a s o n  f o r  e x c l u d i n g  t h e  e m p l o y e r  f r o m  r e -  
c e v i n g  c o m p e n s a t i o n  f o r  l o s t  t i m e ,  b u t  e v e n  t h i s  i s  h a r d  t o  j u s t i f y .

I n  t h e  c a s e  o f  r e a l  e s t a t e  b r o k e r s ,  t h e y  m u s t  c o v e r  a l l  i n d e p e n d e n t  
c o n t r a c t o r s .  B u i l d e r s  a n d  o t h e r  b u s i n e s s  o w n e r s  a r e  o n l y  r e q u i r e d  t o  
c o v e r  i n d e p e n d e n t  c o n t r a c t o r s  i f  t h e y  d o  n o t  h a v e  i n s u r a n c e .  W h y  c a n  
r e a l  e s t a t e  a g e n t s  w h o  a r e  i n d e p e n d e n t  c o n t r a c t o r s  n o t  i n s u r e  t h e m ­
s e l v e s ?  T h i s  i s  a n  u n f a i r  b u r d e n  o n  t h e  b r o k e r  o w n e r .

M o s t  r e a l  e s t a t e  b r o k e r s  i n  o u r  a r e a  w o r k  o n  l i s t i n g  a n d  s a l e s  t h e  
s a m e  a s  t h e i r  a g e n t s  a n d  p a y  c o m m i s s i o n s  t o  t h e m s e l f  t h e  s a m e  a s - t h e  
a g e n t s .

T h e  o p e r a t i o n  o f  r u n n i n g  t h e  b u s i n e s s  i s  d o n e  i n  a d d i t i o n  t o  s a l e s .
I n  m y  c a s e  m o s t  o f  m y  i n c o m e  i s  f r o m  s a l e s  b a s e d  e x a c t l y  t h e  s a m e  
a s  m y a g e n t s .

T h a n k  y o u  f o r  p r o m p t  a n s w e r s  t o  m y  q u e s t i o n s .

R i c h a r d  R . M u e l l e r ,  G R I , C R S ,  
B r o k e r / O w n e r

R R M : r m

c c ;  S e n .  P a u l  F i s h e r ,  R e p .  M i k e  N a v a r r e  & R e p .  A n d r e  M a r r o u



"A n  A c t  r e l a t i n g  t o  W o r k e r s '  ContatMjfj. L . M c C l i n t o c k
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r t r n  254 D a t e  , April 4, 1985

The D e p a r tm e n t  o f  L a b o r  s u p p o r t s  t h e  c o n c e p t  o f  l e g i s l a t i o n  t h a t  w o u l d  g i v e  
s o l e  p r o p r i e t o r s  a n d  p a r t n e r s  t h e  o p p o r t u n i t y  t o  o b t a i n  c o v e r a g e  f o r  

• w o r k e r s '  c o m p e n s a t i o n .  We w o u l d  p r o p o s e  tw o  am e n dm e n ts  t o  t h e  b i l l  t o
c o r r e c t  p o t e n t i a l  p r o b l e m s ' ,  a s f o l l o w s :

1 . Amend AS 2 3 . 3 0 . 2 3 9 ( c )  w h i c h  b e g i n s  o n l i n e  19 t o  r e a d :

( c )  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  AS 2 3 . 3 0 . 1 2 0 ( a ) ,  
a p e r s o n  c o v e r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  b e a r s  t h e  
b u r d e n  o f  p r o o f  o f  t h e  v a l i d i t y  o f  t h e  c l a i m .

S i n c e  t h e r e  i s  n o e m p l o y e e / e m p l o y e r  r e l a t i o n s h i p  f o r  p e r s o n s  who w o u l d  
be c o v e r e d  u n d e r  t h i s  b i l l ,  t h e r e  i s  no p a r t y  t o  r a i s e  an a f f i r m a t i v e  
d e f e n s e  i n  c o n n e c t i o n  w i t h  a c l a i m  f i l e d  b y  a s o l e  p r o p r i e t o r  o r
p a r t n e r .  T h e p r o p o s e d  s u b s e c t i o n  ( c )  a t t e m p t s  t o  a d d r e s s  t h i s  p r o b l e m  
b y  t h e  i n c l u s i o n  o f  a r e q u i r e m e n t  o f  " c o r r o b o r a t i v e  e v i d e n c e . "  T h a t  
t e r m  c o u l d  b e d e f i n e d  q u i t e  b r o a d l y ,  h o w e v e r ,  l e a d i n g  t o  an
i n t e r p r e t a t i o n  w h i c h  i s  n o t  n e c e s s a r i l y  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  
t h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t .  O u r p r o p o s e d  am en dm en t o f

. s u b s e c t i o n  ( c ) ,  w h i c h  s p e c i f i c a l l y  p r o v i d e s  t h a t  s o l e  p r o p r i e t o r s  an d
p a r t n e r s  do n o t  g e t  t h e  b e n e f i t  o f  t h e  p r e s u m p t i o n  c o n t a i n e d  i n
AS 2 3 . 3 0 . 1 2 0 ( a ) ,  w o u l d  c l a r i f y  t h e  p r o v i s i o n  a n d  a v o i d  t h e  p o t e n t i a l  
f o r  i n t e r p r e t a t i o n s  i n c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  A c t .

r

2 .  Amend l i n e  2 3 t o  r e a d :

may c a n c e l  t h e  e l e c t i o n  b y  g i v i n g  w r i t t e n  n o t i c e  t o  t h e  
i n s u r e r .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  AS 
2 3 . 3 0 . 0 3 0 ( 5 ) ,  t h e  . ,

T h i s  w o u l d  e l i m i n a t e  t h e  c o n f l i c t  b e tw e e n  t h e  p r o p o s e d  s u b s e c t i o n  ( d ) ,  
w h i c h  p r o v i d e s  t h a t  " T h e  c a n c e l l a t i o n  b e c om e s e f f e c t i v e  t h e  d a y  
f o l l o w i n g  t h e  f i l i n g  o f  n o t i c e  w i t h  t h e  i n s u r e r ; "  a n d AS 2 3 . 3 0 . 0 3 0 ( 5 ) ,  
w h i c h  p r o v i d e s  t h a t  " A  t e r m i n a t i o n  o f  t h e  p o l i c y  b y  c a n c e l l a t i o n  i s  
n o t  e f f e c t i v e  a s t o  t h e  e m p l o y e e s  o f  t h e  i n s u r e d  e m p l o y e r  c o v e r e d  b y  
i t  u n t i l  2 0 d a y s  a f t e r  w r i t t e n  n o t i c e  o f  t h e  t e r m i n a t i o n  h a s b e e n 
r e c e i v e d  b y  t h e  b o a r d . "

APPROVED:

°  7 S r< J>  *

J im  R o b i s o n  
C o m m i s s i o n e r

P O S I T I O N  P A P E D e p a r t m e n t  of Labor
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Bill No. Senate Bill 254 Date . April 4, 1985

T h e D e p a r tm e n t  o f  L a b o r  s u p p o r t s  t h e  c o n c e p t  o f  l e g i s l a t i o n  t h a t  w o u l d  g i v e  
s o l e  p r o p r i e t o r s  a n d p a r t n e r s  t h e  o p p o r t u n i t y  t o  o b t a i n  c o v e r a g e  f o r  

• w o r k e r s '  c o m p e n s a t i o n .  We w o u l d  p r o p o s e  tw o  am e n dm e n ts  t o  t h e  b i l l  t o  
c o r r e c t  p o t e n t i a l  p r o b l e m s ,  a s f o l l o w s :

1 . Amend AS 2 3 . 3 0 . 2 3 9 ( c )  w h i c h  b e y i n s  o n l i n e  19 t o  r e a d :

( c )  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  AS 2 3 . 3 0 . 1 2 0 ( a ) ,  
a p e r s o n  c o v e r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  b e a r s  t h e  
b u r d e n  o f  p r o o f  o f  t h e  v a l i d i t y  o f  t h e  c l a i m .

S i n c e  t h e r e  i s  n o e m p l o y e e / e m p l o y e r  r e l a t i o n s h i p  f o r  p e r s u n s  w ho w o u l d  
be c o v e r e d  u n d e r  t h i s  b i l l ,  t h e r e  i s  no p a r t y  t o  r a i s e  an a f f i r m a t i v e  
d e f e n s e  i n  c o n n e c t i o n  w . i t h  a c l a i m  f i l e d  b y  a s o l e  p r o p r i e t o r  o r  
p a r t n e r .  T h e p r o p o s e d  s u b s e c t i o n  ( c )  a t t e m p t s  t o  a d d r e s s  t h i s  p r o b l e m  
b y  t h e  i n c l u s i o n  o f  a r e q u i r e m e n t  o f  " c o r r o b o r a t i v e  e v i d e n c e . "  T f c 
t e r m  c o u l d  be d e f i n e d  q u i t e  b r o a d l y ,  h o w e v e r ,  l e a d i n g  t o  an 
i n t e r p r e t a t i o n  w h i c h  i s  n o t  n e c e s s a r i l y  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  
t h e  A l a s k a  W o r k e r s ' C o m p e n s a t i o n  A c t .  O u r p r o p o s e d  am e n dm e n t o f
s u b s e c t i o n  ( c ) ,  w h i c h  s p e c i f i c a l l y  p r o v i d e s  t h a t  s o l e  p r o p r i e t o r s  and 
p a r t n e r s  do n o t  g e t  t h e  b e n e f i t  o f  t h e  p r e s u m p t i o n  c o n t a i n e d  i n  
AS 2 3 . 3 0 . 1 2 0 ( a ) ,  w o u l d  c l a r i f y  t h e  p r o v i s i o n  a n d a v o i d  t h e  p o t e n t i a l  
f o r  i n t e r p r e t a t i o n s  i n c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  A c t .

»•

2 .  Amend l i n e  23 t o  r e a d :

may c a n c e l t h e  e l e c t i o n  b y  g i v i n g  w r i t t e n  n o t i c e  t o  t h e  
i n s u r e r .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  AS 
2 3 . 3 0 . 0 3 0 ( 5 ) ,  t h e

T h i s  w o u l d  e l i m i n a t e  t h e  c o n f l i c t  b e tw e e n  t h e  p r o p o s e d  s u b s e c t i o n  ( d ) ,  
w h i c h  p r o v i d e s  t h a t  " T h e  c a n c e l l a t i o n  b e c om e s e f f e c t i v e  t h e  d a y 
f o l l o w i n g  t h e  f i l i n g  o f  n o t i c e  w i t h  t h e  i n s u r e r ; "  a n d AS 2 3 . 3 0 . 0 3 0 ( 5 ) ,  
w h i c h  p r o v i d e s  t h a t  " A  t e r m i n a t i o n  o f  t h e  p o l i c y  b y  c a n c e l l a t i o n  i s  
n o t  e f f e c t i v e  a s t o  t h e  e m p l o y e e s  o f  t h e  i n s u r e d  e m p l o y e r  c o v e r e d  b y 
i t  u n t i l  20 d a y s  a f t e r  w r i t t e n  n o t i c e  o f  t h e  t e r m i n a t i o n  h a s be en 
r e c e i v e d  b y  t h e  b o a r d . "

APPROVED:

J im  R o b i s o n
C o m m i s s i o n e r

P O S I T I O N  P A P R O / D e p a r t n i e n t  of Labor
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Introduced: 3/26/85
Referred: Labor & Commerce

SENATE BILL NO. 254 

IN THE LEGISLATURE OF THE STATE 0» ALASKA 

FOURTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to workers' compensation."

BE IT ENACTED BY THE LEGISLATURE OF IHF STATE Or .ftlASKA:

* Section 1. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.239. SOLE PROPRIETORS AND PARTNERS AS EMPLOYEES. (a) 

A person who is a sole proprietor, or a member of a partnership, may 

elect coverage as an employee under this chapter by making written 

application to an insurer. The insurer may accept the application and 

fix an assumed monthly wage at which the person shall be carried on 

the payroll for purposes of this chapter.

(b) When the application is accepted, the person is subject to 

the provisions and entitled to the benefits of this chapter. The 

person shall promptly notify the insurer whenever there is a change in 

the status of the person as a sole proprietor or partner.

(c) A claim may not be allowed or paid to a oerson covered under 

(a) of this section except upon corroborative evidence in addition to 

the evidence of the claimant.

(d) A person subject to this chapter as provided in this section 

may cancel the election by giving written notice to the insurer. The 

cancellation becomes effective the: day following the filing of notice 

with the insurer.

IN THE SENATE BY P.FISCHER

-1  - SB 254



A l a s k a : l a t e  ‘̂ l e g i s l a t u r e

S e n a t e

C o m m it te e  on C aSo r &  C om m e rc e

O f f i c i i '  B u s i n e s s

P o u c h  V  
S t a t e  C a p i to l  

J u n e a u ,  A l a s k a  9 9811

CS SB 25 4 ( L & C ) :  "AN ACT RELATING TO WORKERS" COMPENSATION"

NOTE: CHAIRMAN NEEDS TO MOVE FOR THE ADOPTION OF THE L&C CS ; /

/ ) a  y o n u  u i is H  ~toV > j

TH IS  LEG IS LA T IO N EXTENDS THE OPPORTUNITY FOR SOLE PROPRIETORS AND 

"PARTNERS AS EMPLOYEES" TO OBTAIN WORKERS' COMPENSATION COVERAGE.

THE SENATE LABOR AND COMMERCE CS INCORPORATES CHANGES WHICH WERE 

PROPOSED BY THE DEPARTMENT OF LABOR AND BOTH THE DEPARTMENT OF LABOR 

AND THE D IV IS IO N  OF INSURANCE EXPRESSED SUPPORT FOR TH IS  B I L L .



C h a i r m a n ' s  I n f o r m a t i o n :

1 ) SB 2 5 4 : "A n a c t  r e l a t i n g  t o  w o r k e r ' s  c o m p e n s a t i o n "

a )  I n t r o d u c e d :  P F i s c h e r

b )  C o - S p o n s o r s :

2 )  IN TEN T : E x t e n d s  t h e  o p p o r t u n i t y  f o r  s o l e  p r o p r i e t o r s  a n d " p a r t n e r s
a s e m p l o y e e s "  t o  o b t a i n  w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .

F ISCAL NOTE: n o n e

NOTE: I t  a p p e a r s  t h a t  t h e  t i t l e  i s  r a t h e r  b r o a d  a n d I w o u l d
s u g g e s t  a t i t l e  c h a n g e  t o  t i g h t e n  i t  u p . A l s o  we h a v e
a L&C CS w h i c h  c o n t a i n s  c h a n g e s  r e q u e s t e d  b y t h e  D e p ­
a r t m e n t  o f  L a b o r .

3 )  ADD IT IO N A L REFERRALS:

4 )  PUBL IC HEAR INGS :

a )  S p o n s o r :

b )  P u b l i c  w i t n e s s e s :

5 )  B I L L  ACT ION :

a )  H o l d  i n  c o m m i t t e e ?
b )  A s s i g n  t o  s u b  c o m m i t t e e  f o r  f u r t h e r  r e v i e w ?
c )  Move f r o m  C o m m i t t e e ?
d )  c l o s e  p u b l i c  h e a r i n g s ?

6 )  COMMITTEE ACT ION :
a )  am e n dm e n ts ?
b )  CS a d o p t i o n ?  Move f o r  a d o p t i o n  o f  t h e  L&C CS?

J



O ff ic ia l  B u s in e s s

%

JUagka jitfaie legislature
S e n a t e

C o m m it te e  o n £ a 6 o r  &  C om m e rc e  Pouch v

S t a t e  C a p i to l  

J u n e a u ,  A la s k a  99811

SB 2 5 4 : Summary

T h i s  l e g i s l a t i o n  w o u l d  e x t e n d  t h e  o p p o r t u n i t y  t o  o b t a i n  w o r k e r s '  
c o m p e n s a t i o n  c o v e r a g e  t o  s o l e  p r o p r i e t o r s  o r  m em be rs o f  a p a r t n e r s h i p  
who w i s h  s u c h  c o v e r a g e .  T h e b i l l  p r o v i d e s  t h a t  an i n s u r e r  may a c c e p t  
t h e  a p p l i c a t i o n  a n d f i x  an a s s um ed m o n t h l y  wage a t  w h i c h  t h e  p e r s o n  
w i l l  b e  c a r r i e d  on t h e  p a y r o l l  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

A f t e r  a n a p p l i c a t i o n  i s  a c c e p t e d ,  t h e  p e r s o n  i s  e n t i t l e d  t o  t h e  
b e n e f i t s  o f  t h i s  c h a p t e r ,  a n d t h e  p e r s o n  m u s t n o t i f y  t h e  i n s u r e r  
w hen t h e r e  i s  a c h a n g e  i n  h i s  s t a t u s  a s a s o l e  p r o p r i e t o r  o r  p a r t n e r .

A p e r s o n  c o v e r e d  u n d e r  t h i s  s e c t i o n  b e a r s  t h e  b u r d e n  o f  p r o o f  o f  t h e  
v a l i d i t y  o f  t h e  c l a i m  a n d may c a n c e l h i s  c o v e r a g e  b y g i v i n g  w r i t t e n  
n o t i c e  t o  t h e  i n s u r e r .  T h e c a n c e l l a t i o n  be com es e f f e c t i v e  t h e  d a y 
f o l l o w i n g  t h e  f i l i n g  o f  s u c h  n o t i c e  w i t h  t h e  i n s u r e r .

\



O r ig in a l sp o n so r : P .F i s c h e r

BY THE LABOR AND
IN  THE SENATE COMMERCE COMMITTEE

CS FOR SENATE B IL L  NO. 254 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEG ISLATURE - F IR S T  SESSION

A B IL L

F o r  an A c t e n t i t le d :  "An A c t r e la t in g  to  w o rk e rs ' co m p e n sa tio n ."

BE I T  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1. AS 23.30 i s  amended by adding a new s e c t io n  to  read:

Sec. 23.30 .239. SOLE PROPRIETORS AND PARTNERS AS EMPLOYEES. (a ) 

A pe rson  who i s  a so le  p ro p r ie to r , o r a member o f a p a r tn e r s h ip , may 

e le c t  coverage as an employee under t h i s  cha p te r by making w r i t t e n  

a p p lic a t io n  to  an i n s u r e r .  The i n s u r e r  may a ccep t the  a p p lic a t io n  and 

f i x  an assumed m o n th ly  wage a t w h ic h  th e  p e rson  s h a l l  be ca r r ie d  on 

the  p a y ro ll f o r  p urpose s o f t h i s  c ha p te r .

(b ) When the  a p p lic a t io n  i s  a ccep ted , th e  person i s  s u b je c t  to  

th e  p r o v is io n s  and e n t i t le d  to  th e  b e n e f i t s  o f t h i s  ch a p te r . The 

pe rson  s h a l l  p rom p tly  n o t i f y  the  in s u r e r  whenever th e re  i s  a change i n  

tha  s ta t u s  o f the  pe rson  as a so le  p ro p r ie to r  o r p a rtn e r .

( c )  N o tw ith s ta n d in g  the  p r o v is io n s  o f  AS 23.30.120(a) ,  a p e rson  

covered under (a ) o f t h i s  s e c t io n  bears th e  burden of p roo f o f  the  

v a l id i t y  o f the  c la im .

(d ) A pe rson  who has e le c te d  coverage under (a ) o f t h i s  s e c t io n  

may ca n ce l th e  e le c t io n  by g iv in g  w r i t t e n  n o t ic e  to  th e  in s u r e r .  

N o tw ith s ta nd in g  AS 23.30.030(5) ,  th e  c a n c e l la t io n  becomes e f f e c t iv e
o

the  day fo llo w in g  the  f i l i n g  o f n o t ic e  w it h  th e  in s u r e r .

4 / 1 0 / 8 5 /



§ 23.30.030 A l a s k a  S t a t u t e s § 23.30.030

23.30.270 due to a  loss w hich is excluded 
by th e  term s o f th e  policy an d  for w hich  th e  
em ployer has paid  no prem ium s. M unz v. 
U n d e rw rite rs  a t  Lloyds, 336 F.2d 798 (9 th  
C ir. 1964).

A ir p la n e  t r ip s  n o t  w i th in  c o v e ra g e  o f  
p o lic y . — A irp lane  tr ip s  to rem ote  fish ing  
lodges for free recrea tio n  w ere no t neces­
sary , inciden ta l o r a p p u r te n a n t to, o r con­
nected w ith  th e  b u siness o f th e  em ployer 
u n d e r a n  in su ran ce  policy covering a ll 
operations o f every  n a tu re  in cid en ta l to 
em ployer’s hotel an d  bar. D .K. M acD onald 
& Co. v. A lask a  Indus. Bd., 14 A lask a  483,

116 F. Supp. 655 (D. A laska), 117 F. Supp. 
401 (9 th  C ir. 1954). See also  U n d e rw rite rs  
a t  Lloyds v. M unz, 224 F. Supp. 954 (D. 
A laskn  1963), afTd, 336 F.2d 798 (9 th  C ir. 
1964).

A p p o r t io n m e n t  o f  l ia b i l i ty  b e tw e e n  
in s u r a n c e  c a r r i e r s  re je c te d .  — See 
U n d e rw rite rs  a t  Lloyds v. A lask a  Indus. 
Bd.. 17 A lask a  527, 160 F. Supp. 248 (D. 
A lask a  1958).

A p p lie d  in  P rovidence W ash ing ton  Ins. 
Co. v. A lask a  Pac. A ssu rance  Co., Sup. Ct. 
Op. No. 2579 (F ile No. 6398), 654 P .2d  269 
1982).

Sec. 23.30.030. Required po licy provisions. A policy of a 
company insuring the payment of compensation under this chapter is 
considered to contain the provisions set out in this section.
(1) The insurer assumes in fu ll all the obligations to pay physician’s 

fees, nurse’s charges, hospital services, hospital supplies, medicines, 
prosthetic devices, transportation charges to the nearest point where 
adequate medical facilities are available, burial expenses, and com­
pensation or death benefits imposed upon the insured under the provi­
sions of this chapter.
(2) The policy is made subject to the provisions of this chapter and 

its provisions relative to the liab ility of the insured employer to pay 
physician’s fees, nurse’s charges, hospital services, hospital supplies, 
medicines, prosthetic devices transportation charges to the nearest 
point where adequate medical facilities are available, burial expenses, 
compensation or death benefits to and for said employees or 
beneficiaries, the acceptance of the liab ility by the insured employer, 
the adjustment, tria l and adjudication of claims for the physician’s fees, 
nurse’s charges, hospital services, hospital supplies, medicines, 
prosthetic devices, transportation charges to the nearest point where 
adequate medical facilities are available, burial expenses, compensa­
tion or death benefits and the liab ility of the insurer to pay the same 
are considered a part of this policy contract.
(3) As between the insurer and the employee or the employee’s 

beneficiaries, notice to or knowledge of the occurrence of the in jury on 
the part of the insured employer is notice or knowledge on the part of 
the insurer; jurisdiction of the insured employer for the purpose of this 
chapter is jurisdiction of the insurer; and the insurer, in all things, is 
bound by and subject to the orders, awards, judgments and decrees 
made against the insured employer under this chapter.
(4) The insurer w ill promptly pay to the person entitled to them the 

benefitr conferred by this chapter, including physician’s fees, nurse’s 
charges, hospital services, hospital supplies, medicines, prosthetic 
devices, transportation charges to the nearest point where adequate 
medical facilities are available, burial expenses, and all installments 
of compensation or death benefits awarded or agreed upon under this

166
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chapter. The obligatior iurer is not affected by a default of the
insured employer after the injury, or by default in giving a notice 
required by this policy. The policy is a direct promise by the insurer to 
the person entitled to physician’s fees, nurse's charges, fees for hospital 
services, charges for medicines, prosthetic devices, transportation 
charges to the nearest point where adequate medical facilities are 
available, and hospital supplies, charges for burial, compensation or 
death benefits, and is enforceable in the name of that person. The 
insurer shall provide claims facilities through its own staffed adjusting 
facilities located w ith in the state, or by independent, licensed, resident 
adjusters w ith power to effect settlement w ith in the state.
(5) A termination of the policy by cancellation is not effective as to 

the employees of the insured employer covered by it until 20 days after 
written notice of the termination has been received by the board. I f the 
employer has a contract w ith the state or a home rule or other political 
subdivision of the state, and the employer’s policy is cancelled due to 
nonpayment of a premium, the termination of the policy is not effective 
as to the employees of the insured employer covc ~ed by i t until 20 days 
after written notice of the termination has been received by the 
contracting agency, and the agency has the option of continuing the 
payments on behalf of the employer in order to keep the policy in force. 
If, however, the employer has secured insurance w ith another insur­
ance carrier, cancellation is effective as of the date of the new coverage.
(6) A ll claims for compensation, death benefits, physician’s fees, 

nurse’s charges, hospital services, hospital supplies, medicines, 
prosthetic devices, transportation charges to the nearest point where 
adequate medical facilities are available, and burial expenses, may be 
made directly against either the employer or the insurer, or both, and 
the order or award of the board may be made against either the 
employer or the insurer or both.
(7) I f the insurer fails or refuses to pay a final award or judgment 

(except during the pendency of an appeal) made against it, or its 
insured, or i f  i t fails or refuses to comply with a provision of this 
chapter, the insurance commissioner shall revoke the approval of the 
policy form, and may not accept further proofs of insurance from it until 
it has paid the award or judgment or has complied with the violated 
provision of this chapter, and has resubmitted its policy form and 
received the approval of the form by the insurance commissioner. (§ 40 
ch 193 SLA 1959; am § 2 ch 1 SLA 1962; am § 2 ch 166 SLA 1972)

§ 23.30.030 Labok and ' >tKEns’ Compensation § 23.30.030

N O T E S  TC D E C IS IO N S

A p p lie d  in  Prov idence W ashing ton  Ins S ta te d  in R ichard v. .'"'•'’•em an’s Fund
Co. v. A lask a  Pac. A ssu rance  Co., Sup. C l. Ins. Co., Sup. C t. Op. No. i5 5  (File No.
Op. No. 2579 (F ile No. 6398), 654 P .2d 26 ) 267), 384 P .2d 445 (1963).
(1982).
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§ 23 .30 .110 

;. A W A R D .

iib lc  f o r  t h e  b o n r d  to  
r  l e s s  t h a n  t h e  r e l i e f
on v. E ric k so n , S u p . C t.
! N o . 1277), 4 7 7  P .L u  9 %

a i s  n o t  t o  b e  b a r r e d  
i s k  i s  n o t  g c n e r n l ly

b e c a u se  o n ly  th o se  
tib le  o r  p re d isp o se d  to  a  
11 c o n tra c t  i t .  W ilso n  v. 
t. O p. N o. 6 5 6  (F ile  N o. 
98  (1970).

d i s e a s e  o r  i n f i r m i ty  
.l ify  a  c l a im  u n d e r  th e  

r e q u ire m e n t  i f  th e  
•av a ted , a c c e le ra te d  o r  
2 d ise a se  o r  in f irm ity  to 
o r  d is a b il i ty  from  w h ic h  

so u g h t. W ilso n  v.
. O p. N o. 6 5 6  (F ile  N o.
*8 (1970).

J  O F  O R D E R  T O  
1A N T  A N D  
'L O Y E R .

is m a n d a t o r y .  —  T h is  
m a n d a to ry  u p o n  th e  
filed  i t s  co m p e n sa tio n  

m a il a  copy o f  its  o rd e r  
veil a s  to  c la im a n t’s  
H o m es v. F isc h e r, S u p . 
ile  N o. 668), 4 1 8  P .2 d

10 d isc re tio n  to  d e la y  
h e  o rd e r  a f t e r  i t  h a s  
,n H o m es v . F isc h e r , 
i5  (F ile  N o. 668), 4 1 8

o f  3 0 - d a y  p e r i o d  
i(n ). —  A ll t h a t  is  nec- 
tio n  (e) o f  th i s  se c tio n  
) to  s t a r t  th e  3 0 -day  
th e  b o a rd  to  p ro m p tly  
r e g is te re d  copy o f  i t s  
o n e  t h a t  re f le c ts  th e  
o r ig in a l th e r e o f  w a s  
he  b o a rd ) to  c la im a n t  
iy e r a t  t h e i r  resp ec - 
id d re sse s . A le u tia n  
up . C t. O p . N o. 365  
2d  7 6 9  (1966).

ion c la im . 63 A LR 3d

f t

Sec. 23.30.115. A ttendance and fees o f witnesses, (a) A person is 
not required to attend as a witness in a proceeding before the board at 
a place more than ICO miles from the person’s place of residence, unless 
the person’s lawful mileage and fee for one day’s attendance is firs t paid 
or tendered to the person; but the testimony of a witness may be taken 
by deposition or interrogatories according to the Rules of Civil Proce­
dure.
(b) A witness summoned in a proceeding before the board or whose 

deposition is taken shall receive the same fees and mileage as a witness 
in the superior court. (§§ 23. 24 ch 193 SLA 1959)

C r o s s  r e f e r e n c e s .  —  F o r  c o u r t  r u le s  on 
d e p o s itio n s  a n d  in te r ro g a to r ie s ,  se e  C iv . R.
26-37.

N O T E S  T O  D E C IS IO N S

§ 23.30.115 L a b o r  a n d  W o r k e r s ’ C o m p e n s a t io n  § 23.30.120

A p p l i e d  in  C o m m e rc ia l U n io n  C os. v. 
S m a llw o o d , S u p . C t. O p . N o . 124 6  (F ile  N o . 
2443), 5 5 0  P .2 d  1261 (1976).

C o l l a t e r a l  r e f e r e n c e s .  —  C o m p e te n c y  
o f  w itn e s s  in  p ro c e e d in g  fo r d e a th  u n d e r

W o rk m e n ’s  C o m p e n sa tio n  A c t a s  a ffe c ted  
by  D o a d m a n ’s  S ta tu te ,  77 A L R 2 d  680.

Sec. 23.30.120. Presumptions, (a) In a proceeding for the 
enforcement of a claim for compensation under this chapter i t is pre­
sumed, in the absence of substantial evidence to the contrary, that
(1) the claim comes w ith in the provisions of this chapter;
(2) sufficient notice of the claim has been given;
(3) the in jury was not proximately caused by the intoxication of the 

injured employee or proximately caused by the employee being under 
the influence of drugs unless the drugs were taken as prescribed by the 
employee’s physician;
(4) the injury was not occasioned by the w ilfu l intention of the 

injured employee to injure or k ill self or another.
(b) I f delay in giving notice is excuse i by the board under AS 

23.30.100(d)(2), the burden of proof of the v&'idity of the claim shifts to 
the employee notwithstanding the provisions ? (a) of this section. (§ 9 
ch 193 SLA 1959; am §§ 11, 13 ch 93 SLA 1982)

R e v i s o r ’s  n o t e s .  —  S u b se c tio n  (b) w as  
e n a c te d  a s  a  p a r t  o f  A S  2 3 .30 .100(d )(2 ). 
R e n u m b e re d  in  1982.

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1982 
a m e n d m e n t  r e w ro te  p a r a g ra p h  (3) o f

p r e s e n t  su b se c tio n  (a), w h ic h  fo rm e rly  
re a d  " th e  in ju ry  w as n o t o ccas io n ed  so le ly  
by  th e  in to x ic a tio n  o f  t h e  in ju re d  
em p lo y ee ,"  a n d  e n a c te d  th e  p ro v is io n s  o f  
su b s e c tio n  (b).

I
- )
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§ 23.30.120 A l a s k a  S t a t u t e s § 23.30.120

N O T E S  T O  D E C IS IO N S

T h is  s e c t i o n  p r o v i d e s  s t a t u t o r y  g u i d ­
a n c e  f o r  t h e  s u p r e m e  c o u r t  in  
e v a lu a t in g  th e  b a s is  fo r a  b o a rd  d ec is io n . 
C ook  v. A la s k a  W o rk m e n ’s C om p. Bd., 
S u p . C t. O p. N o. 644  (F ile  N o. 1168), 476  
P .2 d  29 (1970).

A  p r e e x i s t i n g  d i s e a s e  o r  in f i r m i ty  
d o e s  n o t  d i s q u a l i f y  a  c la im  i f  th e  w o rk  
a g g .a v a tc d ,  a c c e le ra te d  o r  co m b in ed  w ith  
th e  d is e a se  o r  in f irm ity  to  p ro d u ce  th e  
d e a th .  C ook  v. A la s k a  W o rk m e n ’s  C cm p. 
B d., S u p . C t. O p. N o. 644  (F ile  N o. 1168),
4 7 6  P .2 d  29  (1970); B u rg e s s  C o n s tr . Co. v. 
S m allw o o d , S u p . C t. O p. N o. 228 2  (F ile  No. 
4502), 623  P .2 d  3 1 2  (1981).

T h e r e  i s  a  p r e s u m p t i o n  in  f a v o r  o f  
c o m p e n s a b i l i t y  u n d e r  th e  w o rk m e n 's  
c o m p e n sa tio n  la w s . M a rs h  v. A la s k a  
W o rk m e n ’s C om p. B t.., S u p . C t. O p. N o. 
1745 (F ile  N o. 3 6 4 3 ), 5 8 4  P .2 d  1134 (1978).

A n d  t h a t  i n j u r y  is  w o r k - c o n n e c t e d .  
—  S in c e  th e  W o rk m e n ’s  C o m p e n sa tio n  A ct 
c r e a te s  a  p re s u m p tio n  t h a t  a  c la im  for 
co m p e n s a tio n  co m es w ith in  th e  p ro v is io n s  
o f  th e  s t a tu t e ,  i t  m u s t  be  p re su m e d  t h a t  a n  
in ju iy  is  w o rk -c o n n e c te d  in  th e  a b se n c e  o f  
s u b s ta n t i a l  e v id e n c e  to  th e  c o n tra ry . 
B e a u c h a m p  v. E m p lo y e rs  L iab . A ssu ra n c e  
C o rp ., S u p . C t. O p. N c . 6 5 5  (F ile  N o. 1161),
4 7 7  P .2d  993  (1970). S ee  a lso  M ille r  v. IT T  
A rc tic  S e rv s ., S u p . C t. O p. N o. 1602 (F ile  
N os. 331 1 , 3 3 1 2 ), 5 7 7  P .2 d  1044 (1978).

T h e  t e s t  o f  c o v e r a g e  s h o u ld  n o t  b e  
l im i te d  to  sp e  :ific  o r  r e q u ire d  d u t ie s  o f  th e  
e m p lo y m e n t, b u t  sh o u ld  in c lu d e  d u t ie s  
re a s o n a b ly  im  M e n ta l to  th e  e m p lo y m e n t. 
L a b o re r s  & K. d C a r r ie r s  L ocal 341 v. 
G ro o th u is , S u p . C t. O p. N o. 773 (F ile  N os. 
1435, 1459), 4 9 4  P .2 d  8 0 8  (1972).

H en c e , w h e re  th e  d u t ie s  o f d e c e d e n t's  
p o s itio n  w e re  b ro a d ly  d e f in e d  a n d  in c lu d e d  
" a n y th in g  t h a t  w o u ld  in u r e  to  th e  b e n e f it  
o f  th e  c o u n try ,"  i t  w o u ld  be  d if f ic u lt  to  find  
a  r a t io n a l  b a s is  u p o n  w h ic h  it  cou ld  be 
a s s e r te d  t h a t  h e  w a s  n o t a c t in g  w ith in  th e  
scope o f  h is  e m p lo y m e n t a t  th e  t im e  o f  th e  
c ra s h . L a b o re rs  &  H od  C a r r ie r s  Local 341 
v. G ro o th u is , S u p . C t. O p. No. 773  (F ile  
N os. 1435, 1459), 4 9 4  P .2 d  808  (1972).

C o m p e n s a b l e  a c t i v i t y .  —  W h ile  
la b e lin g  n n  e m p lo y e e ’s  a c t iv i ty  a s  
"p e r so n a l” m a y  n o t r e n d e r  th e  e n s u in g  
in ju ry  p e r  se  n o n c o m p e n sa b le , th e  a c t iv i ty  
m u s t  s t i l l  b e  " re a s o n a b ly  fo re se e a b le  a n d  
in c id e n ta l” to  th e  e m p lo y m e n t, an r ' - ,a t 
j u s t  " b u t  fo r"  th e  e m p lo y m e n t, to  e n  itle  
th e  e m p lo y e e  to  c la im  c o m p e n sa tio n . 
M a rsh  v. A la s k a  W o rk m e n ’s C om p. Bd., 
« u p . C t. O p. N o. 1745 (F .ie  N o. 3643), 584 
. 2d 1134 (1978).

A  h e a r t  a t t a c k  is  w i th in  t h e  s t a t u t o r y  
p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  o f acc i­
d e n ta l  in ju r ie s  u n d e r  th e  A la sk a  
W o rk m e n ’s C o m p e n sa tio n  A ct. E m p lo y e rs  
C om . U n io n  In s . Cos. v. S choen , S u p . C t. 
O p. N o. 1325 (F ile  No. 2616), 554 P .2 d  
1146  (1976).

A p p l i c a t i o n  o f  p r  • s u m p tio n . —  P re ­
su m p tio n  o f c o m p e n sa b ility  in  su b se c tio n  
(1) o f  th i s  sec tio n  a p p lie s  in  d e te rm in in g  
w h e th e r  a n  em p lo y ee’s c u r re n t  p ro b lem s 
a r e  r e la te d  to  a n  o n -the-job  in ju ry  o r  a r is e  
fro m  a n  in d e p e n d e n t cau se . B lack  v. U n i­
v e rsa l  S e rv s ., Inc., S u p . C t. Op. No. 2348  
(F ile  N o. 4786), 627 P .2 d  1073 (1981).

T h e  p re su m p tio n  in  p a r a g ra p h  (1) o f  th is  
se c tio n  a p p lie s  to  c la im s  o f  a g g ra v a tio n  o r  
a c c e le ra t io n  o f  a  p re e x is tin g  co n d itio n . 
B u rg e s s  C o n s tr . Co. v. S m allw ood , S u p . C t. 
O p. N o. 2282  (F ile  No. 4502), 623 P .2 d  312  
(1981).

T h e  p re su m p tio n  o f  c o m p e n sa b ility  is 
n o t  so lim ite d  t h a t  i t  does n o t ap p ly  in  
c a se s  w h e re  th e  in ju ry  is n o t sh o w n  to  
h a v e  o c c u rre d  on  th e  jo b  a n d  is n o t su d d e n  
o r  u n e x p la in e d , b u t  r a th e r  th e  r e s u l t  o f  a 
p re e x is t in g  co n d itio n  w h ich  m a y  h a v e  
b een  a g g ra v a te d  by th e  em p lo y m en t. 
B u rg e s s  C o n s tr . Co. v. S m allw ood , S u p . C t. 
O p. N o. 228 2  (F ile  N o. 4502), 623 P .2 d  312 
(1981).

W h e re  c la im a n t 's  th e o ry  w a s  t h a t  h is  
e m p lo y m e n t co n d itio n s, p a r t ic u la r ly  h is  
w o rk  on  a  h a u l road , a g g ra v a te d  h is  
p r e e x is t in g  re n a l  d y sfu n c tio n  by 
p re v e n t in g  h im  from  g e t t in g  p ro p e r m e d i­
ca l a t te n t io n  a n d  m a in ta in in g  a  low  s a l t  
d ie t  n e c e s sa ry  to  co n tro l h y p e r te n s io n , 
w h ich  a c c e le ra te d  h is  u l t im a te  re n a l  
f a i lu re , su c h  a g g ra v a tio n  o r  a c c e le ra tio n  
m u s t  b e  p re su m e d  in  th e  ab sen ce  o f  s u b ­
s ta n t i a l  ev id en ce  to th e  c o n tra ry . B u rg e ss  
C o n s tr . Co. v. S m allw ood , S u p . C t. O p. No. 
228 2  (F ile  No. 4502), 623 P .2 d  312  (1981).

B e f o r e  t h e  s t a t u t o r y  p r e s u m p t i o n  o f  
c o m p e n s a b i l i t y  a t t a c h e s ,  som e p re l im i­
n a ry  l in k  m u s t  be  e s ta b lish e d  b e tw e e n  th e  
d is a b il i ty  a n d  th e  em p lo y m en t, a n d  in  
c la im s  b a se d  on h ig h ly  tec h n ic a l m ed ica l 
c o n s id e ra t io n s  m ed ica l ev id en ce  is  o ften  
n e c e s sa ry  in  o rd e r  to  m a k e  t h a t  co n ­
n e c tio n . B u rg e ss  C o n s tr. Co. v. S m allw o o d , 
S u p . C t. O p. No. 2282  (F ile  No. 4502), 623 
P .2 d  3 1 2  (1981).

T h e  p re su m p tio n  o f c o m p e n sa b ility  
fo u n d  in  p a r a g ra p h  (1) o f  th is  se c tio n  is 
e x p re ss ly  m ad e  ap p lic a b le  to  a n y  "p ro ­
c e e d in g  fo r th e  en fo rc e m e n t o f  a c la im  for 
co m p e n sa tio n  u n d e r  th is  c h a p te r "  o f  th e  
W o rk e r 's  C o m p e n sa tio n  A ct, A S 2 3 .3 0 .0 0 5
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— 23.30.270. T he broad inc lu siv en ess of 
th is  lan g u ag e  does n o t m ean  th a t  th e  m ere  
filin g  of a  c la im  g ives rise  to th e  p re su m p ­
tion  of coverage, fo r th e re  m u s t be  som e 
evidence th a t  th e  c la im  a rose  o u t of, o r in 
th e  course of, em ploym en t before th e  p re ­
sum ption  arises . B urgess C onstr. Co. v. 
Sm allw ood, Sup. C t. Op. No. 2282 (F ile  No. 
4502), 623 P.2d 312 (1981).

P r e s u m p t io n  m n y  n o t  b e  ig n o r e d .  — 
T he question  in  a  p a r tic u la r  case  of 
w h t th e r  th e  em ploym ent d id  so c o n trib u te  
to a g g rav a te  o r accele ra te  th e  final re su lt  
is one o f fac t w hich is  u su a lly  d e te rm in ed  
from  m edical testim ony , b u t once a  p r im a  
facie case o f w o rk -refa tedness is m ade, th e  
board  m ay  no t ignore  th e  p resu m p tio n  and  
a llocate  th e  b u rd en  o f proof to  th e  c la im ­
a n t. B urgess C onstr. Co. v. Sm allw ood, 
Sup. Ct. Op. No. 2282 (File No. 4502), 623 
P ,2d 312 (1981).

T h e  b o a r d  fa ile d  to  a p p ly  th e  p r o p e r  
le g a l s t a n d a r d  w h ere  now here  in  i ts  
find ings and  conclusions w as th e re  any  
m en tion  of th e  s ta tu to ry  p re su m p tio n  of 
coverage, o r o f a g g rav a tio n  o r acce le ra tio n  
o f a  p reex istin g  condition , an d  th e  la n ­
g uage  em ployed by  th e  board  in  its  deci­
sion  suggested  th a t  i t  im properly  p laced 
th e  burden  of e s tab lish in g  
w o rk -re la ted n ess on  c la im an t. B u rg ess 
C onstr. Co. v. Sm allw ood, Sup. Ct. Op. No. 
2282 (F ile No. 4502), 623 P .2d 312 (1981).

O v e rc o m in g  p r e s u m p t io n  o f  c o m ­
p e n s a b il i ty .  —  Two possib le w ay s of 
overcom ing th e  p resu m p tio n  of 
com pensab ility  a re  (1) by a ffirm a tiv e  ev i­
dence show ing th a t  th e  d e a th  w as no t 
work-connected, o r  (2) by e lim in a tin g  a ll 
reaso n ab le  possib ilities th a t  th e  d e a th  w as 
w ork-connected. M ille r v. ITT A rctic  
Servs., Sup. Ct. Op. No. 1602 (F ile  Nos. 
3311 ,3312), 577 P .2d  1044 (1978); B u rg ess 
C onstr. Co. v. Sm allw ood, Sup. Ct. Op. No. 
2282 (F ile No. 4502), 623 P .2d  312 (1981).

T h e  em ployer c an  overcom e th e  p re ­
sum ption  of com pensab ility  by in tro d u c in g  
a ffirm ativ e  evidence th a t  th e  a s sa u lt  w as 
no t w ork -re la ted . M arsh  v. A la sk a  
W orkm en’s Comp. Bd., Sup . C t. Op. No. 
1745 (F ile No. 3643), 584 P .2d 1134 (1978).

W here  th e  s ta tu to ry  p re su m p tio n  of 
w o rk ers’ com pensation  coverage governs, 
i t  is necessary  for th e  em ployer to show  by 
su b s ta n tia l  ev idence th a t  th e  em ployee’s 
co n tin u in g  back p rob lem s did no t le s u lt  
from  th e  w o rk -re la ted  acciden t. R ogers 
E lec. Co. v. K ouba, Sup. C t. Op. No. 1990 
(F ile  No. 4164), 603 P.2d 909 (1979).

P re s u m p t io n  o f  c o m p e n s a b i l i ty  n o t

in c o n s is te n t  w i th  h o ld in g  b u r d e n  o f  
p r o o f  o n  c la im a n t. —  T here  is no 
inconsistency betw een th e  p resum ption  of 
com pensability  found in th is  section and  a 
ho ld ing  th a t  the  h a rd en  of proving th a t  an  
in ju ry  arose out o f and  in th e  course o f the  
em ploym ent rests  upon th e  c la im an t for 
com pensation, for th e  p resum ption  of th is  
section  places a  b u rden  on th e  em ployer to 
go forw ard w ith  evidence on the  issue  of 
w h e th er th e  in ju ry  a rises  outside  o r w ith in  
the  scope of em ploym ent. Once com petent 
evidence is introduced, th e  p resum ption  
drops out, and  th e  final b u rd en  of proof as 
to a ll e ssen tia l e lem en ts is on the  c la im ­
an t. A nchorage Roofing Co. v. Gonzales, 
Sup. C t. Op. No. 867 (File No. 1533), 507 
P .2d 501 (1973).

B u r d e n  o f  p ro o f . — T he presum ption  
of th is  section app lies u n til such tim e  as 
th e re  is evidence th a t  th e  c la im an t was 
ou tside  th e  scope of h is  em ploym ent. A t 
such tim e the  c la im an t th en  h as  the  
b u rd en  of going forw ard w ith  evidence of 
th e  job-related  n a tu re  o f th e  in jury . 
A nchorage Roofing Co. v. Gonzales, Sup. 
C t. Op. No. 867 (F ile  No. 1533), 507 P.2d 
501 (1973).

T he em ployer h a s  th e  b u rd en  of going 
forw ard w ith  the  evidence on th e  issue  of 
w h e th e r th e  in ju ry  arose ou tside  th e  scope 
of em ploym ent, b u t once su b s ta n tia l evi­
dence is introduced, th e  p resum ption  drops 
ou t, an d  th e  burden  o f proving all e lem en ts 
o f th e  claim  fa lls  on th e  p lain tiff. 
F ire m a n ’s F und  Am . Ins. Cos. v. Gomes, 
Sup. Ct. Op. No. 1230 (F ile  No. 2421), 544 
P.2d 1013 (1976).

T he A laska  W orkm en’s C om pensation  
A ct co n ta in s a p resum ption  th a t  an  in ju ry  
is w ork-connected in  th e  absence o f su b ­
s ta n tia l  evidence to th e  con tra ry . Once 
su b s ta n tia l  evidence is in troduced , the  
p resum ption  drops ou t and  th e  b u rd en  of 
prov ing  a ll e lem en ts o f th e  claim  fa lls  on 
th e  c la im an t. M iller v. ITT A rctic  Servs., 
Sup. Ct. Op. No. 1602 (F ile  Nos. 3311, 
3312), 577 P.2d 1044 (1978).

I f  a  com pany m eets its  b u rden  of produc­
in g  su b s ta n tia l evidence th a t  th e  in ju ry  
w as no t w ork-re la ted , th e  p resum ption  
w ould th en  drop out, sh iftin g  th e  b u rden  of 
p rov ing  a ll e lem en ts of th e  c la im  back to 
th e  c la im an t. B urgess C onstr. Co. v. 
Sm allwood, Sup. Ct. Op. No. 2282 (F ile No. 
4502), 623 P.2d 312 (1981).

S u b s ta n t ia l  e v id e n c e  r e q u ir e d  to  
o v e rc o m e  p r e s u m p tio n . — W hen a 
c la im a n t shows th a t  he h as been in ju red  a t  
work, su b s ta n tia l evidence is needed to 
overcom e the  p resum ption  of com-
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pensab iliiy . M arsh  v. A la sk a  W orkm en’s 
Comp. Bd., Sup, C t. Op. No. 1745 (F ile  No. 
3643), 584 P .2d 1134 (1978). See also 
L aborers & Hod C a rr ie rs  Local 341 v. 
G roothuis, Sup. C t. Op. No. 773 (F ile  Nos. 
14 35, 1459), 494 P.2d 808 (1972).

F or a  rev iew in g  court to uphold a  deci­
sion of th e  A la sk a  W orkers’ C om pensation 
Board d e te rm in in g  th a t  an  em ployer has 
reb u tted  th e  s ta tu to ry  p resu m p tio n  of 
coverage, i t  m u s t find th a t  th e  decision is 
supported  by "su b s tan tia l evidence.” 
B lack v. U n iv ersa l Servs., Inc., Sup. Ct. 
Op. No. 2348 (F ile  No. 4786), 627 P.2d 
1073 (1981).

" S u b s ta n t ia l  e v id e n c e " .  — The 
suprem e co u rt n a s  consisten tly  defined 
"su b stan tia l ev idence” a s  "such re le v an t 
evidence a s  a  reaso n ab le  m ind m ig h t 
accept a s  a d eq u a te  to su p p o rt a  conclu­
sion.” E vidence w hich is com peten t or 
adm issib le  m ay  n ev erth e le ss  be insuffi­
c ien t to overcom e th e  p resum ption  of 
com pensability ; th e  question  w h e th er the  
q u an tu m  of evidence is su b s ta n tia l is a  
legal question . M ille r v. IT T  A rctic  Servs., 
Sup. Ct. Op. No. 1602 (F ile  Nos. 3311, 
3312), 577 P .2d 1044 (1978).

"S u b stan tia l ev idence” is  such re le v an t 
evidence a s  a  reaso n ab le  m ind m ig h t 
accept as a d eq u a te  to su p p o rt a  conclusion. 
Rogers E lec. Co. v. K ouba, Sup. Ct. Op. No. 
1990 (F ile  No. 4164), 603 P .2d 909 (1979); 
B urgess C onstr. Co. v. Sm allwood, Sup. Ct. 
Op. No. 2282 (F ile  No. 4502), 623 P .2d  312 
(1981); B lack  v. U n iversal Servs., Inc., 
Sup. Ct. Op. No. 2348 (F ile  No. 4786), 627 
P.2d 1073 (1981).

T he m ere  in ab ility  to s ta te  th a t  th e  d is­
ab ility  w as w ork -re la ted  does no t consti­
tu te  su b s ta n tia l  evidence. M iller v. ITT 
A rctic Servs., Sup. Ct. Op. No. 1602 (F ile 
Nos. 3311, 3312), 577 P .2d 1044 (1978).

The m ere  possib ility  o f a n o th e r  in ju ry  is 
no t " s u b s ta n tia l” evidence suffic ien t to 
overcom e th e  p resum ption  of 
com pensability . H o th  v. V alley C onstr., 
Sup. Ct. Op. No. 2736 (F ile  No. 6750), 671 
P.2d 871 (1983).

A ffirm ative evidence in  the  form  of 
expert testim ony  th a t  decedent’s d ea th  
w as no t w ork -re la ted  w as suffic ien t to 
constitu te  su b s ta n tia l evidence for 
purposes o f re b u ttin g  th e  s ta tu to ry  p re­
sum ption  o f com pensability . M iller v. ITT 
A rctic Servs., Sup. Ct. Op. No. 1602 (File 
Nos. 3311, 3312), 577 P .2d 1044 (1978).

W here, even th ough  a n  em ployee’s 
in ju ry  w as su s ta in ed  w hile  he  w as a t  w ork, 
th e re  w as com pelling  evidence presen ted  
to ind icate  th a t  th e  em ployee had tak en  
h im self ou tside  th e  scope an d  d u ties o f his

em ploym ent it. h is encoun ter w ith  a 
wom an p a tro n  and  th a t  i t  was th a t  conduct 
which m otivated  th e  a sc su lt on h im  by the 
w om an’s husband , th e re  w as su b s ta n tia l 
evidence to support th e  board’s d e te rm in a ­
tion th a t  th e  a ssa u lt on th e  em ployee was 
no t w ork-connected and  did not e n tit le  the 
employee to com pensation. M arsh  v. 
A laska  W orkm en’s Comp. Bd., Sup. Ct. 
Op. No. 1745 (F ile No. 3643), 584 P.2d 
1134 (1978).

In  o r d e r  to  p ro d u c e  s u b s ta n t ia l  ev i­
d e n c e  necessary  to overcome th e  s ta tu ­
tory  p resum ption  of com pensability , i t  is 
im perative  th a t  th e  c a rrie r  be g iven  an 
opportun ity  to cross-exam ine th e  claim ­
a n t's  m edical ex p erts  and  produce i ts  own 
m edical evidence of lack of ag g rav a tio n  or 
causation . B urgess C onstr. Co. v. 
Sm allwood, Sup. C t. Op. No. 2282 (F ile  No. 
4502), 623 P.2d 312 (1981).

U n c o n t ra d ic te d  la y  te s tim o n y , 
c o u p le d  w ith  in c o n c lu s iv e  m e d ic a l  te s ­
tim o n y , can be enough to su p p o rt a 
finding by th e  board  th a t  a  physical condi­
tion  is causally  connected to an  accidental 
in ju ry  su s ta in ed  in  th e  course o f  the  
em ploym ent. Em ployers Com. U nion Co. 
v. Libor, Sup. Ct. Op. No. 1162 (F ile  No. 
2119), 536 P.2d 129 (1975).

R e so lu tio n  o f  d o u b t  a s  to  s u b s ta n c e  
o f  m e d ic a l te s tim o n y . — If th e re  is any 
doub t a s  to th e  substance  of m edical te s ti­
m ony, i t  m u st be resolved in favor o f the  
c la im an t. B eaucham p v. Em ployers Liab. 
A ssurance Corp., Sup. Ct. Op. No. 655 
(F ile No. 1161), 477 P.2d 993 (1970); Cook 
v. A laska  W orkm en’s Comp. Bd., Sup. Ct. 
Op. No. 644 (F ile No. 1168), 476 P .2d 29 
(1970); M iller v. ITT A rctic Servs., Sup. Ct. 
Op. No. 1602 (File Nos. 3311, 3312), 577 
P .2d 1044 (1978); A laska  Pac. A ssurance 
Co. v. T u rn er, Sup. Ct. Op. No. 2067 (File 
No. 4304), 611 P.2d 12 (1980); K essick  v. 
A lyeska P ipe line  Serv. Co., Sup. C t. Op. 
No. 2171 (File No. 4614), 617 P .2d  755 
(1980).

T he ru le  on resolv ing doubt a s  to the  
substance  of m edical testim ony is properly  
applicable only w hen th e  substance  of a 
p a r ticu la r  w itn ess’ testim ony is in  doubt. 
M iller v. ITT A rctic  Servs., Sup. C t. Op. 
No. 1602 (File Nos. 3311, 3312), 577 P.2d 
1044 (1978).

P s y c h ia t r i s t ’s  r e p o r t .  — W here a  psy­
c h ia tris t concluded th a t  an  in jured  
em ployee’s problem s w ere m en ta l ra th e r  
th a n  physical, th is  report could be given 
m ore w eigh t th a n  o th er doctors' (who were 
no t p sych iatrists) conclusions to th e  con­
tra ry  and  w here th e  psy ch ia tris t 's  report 
w as n e ith e r doubtful nor am biguous, it
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overcam e th e  s ta tu to ry  p resu m p tio n  of 
com pensab ility . B lack v. U n iv ersa l Servs., 
Inc., Sup . C t. Op. No. 2348 (F ile No. 4786), 
627 P .2d  1073 (1981).

W here  a  p sy ch is tr is t w ho had no oppor­
tu n ity  to  ex am ine  th e  in ju red  em ployee in 
any  d e p th  concluded c o n tra ry  to n um erous 
p hy sic ian s who tre a te d  h e r th a t  the  
em ployee’s problem s w ere  m en ta l ra th e r  
th a n  physical, th is  w as in su ffic ien t ev i­
dence to  su s ta in  th e  W orkers' C om pensa­
tion B o ard ’s d e te rm in a tio n  th a t  the  
em ployee’s in ju ry  w as n o t com pensable. 
Black v. U n iv ersa l Servs., Inc., Sup. Ct. 
Op. No. 2348 (F ile  No. 4786), 627 P.2d 
1073 (1981).

S u p e r io r  c o u r t ’s f in d in g s  o f  a n  o c c u ­
p a t io n a l  d is e a s e  w e re  s u p p o r te d  b y  
s u b s ta n t ia l  e v id e n c e  in  lig h t o f the  
w hole record . A le u tia n  H om es v. F ischer, 
Sup. C t. Op. No. 365 (F ile  No. 668), 418 
P.2d 769 (1966).

P a r a g r a p h  (1) p re s u m p tio n  h e ld  to  
o p e r a te .  — W here deceased w as sh o t and 
k illed, a f te r  closing  tim e  w hile c lean in g

C o l la te r a l  r e fe r e n c e s .  —  M atte rs  
concluded, in  action  a t  law  to recover for 
th e  sam e  in ju ry , by decision o r finding

up, a t  the re s tau ra n t a t  w hich he w as 
em ployed as a  b a rten d er, by an  unknow n 
a ssa ila n t, and no w ords were spoken 
d u rin g  th e  a tta ck  and  !.•> m oney w as 
tak e n , th e  p resum ption  of p a rag rap h  (1) 
o perated , since no m otive was o u n d .  no 
one knew  why the  a s sa u lt  w as com m itted , 
an d  no p b u sib le  ex p lan atio n  show ing th e  
lack  of em ploym ent connection w as su g ­
gested . F irem an ’s Fu n d  Am. Ins. Cos. v. 
Gom es, Sun. Ct. Op. No. 1230 (F ile No. 
2421), 544 P.2d 1013 (1976).

P re s u m p tio n  o f  c o m p e n s a b il i ty  n o t  
o v e rc o m e . — See L and & M arine R en ta l 
Co. v. Rawls, Sup. Ct. Op. No. 2777 (File 
Nos. 6963-7090), P .2d  (1984).

A p p lie d  in T h o rn to n  v. A laska  
W orkm en’s Comp. Bd., Sup . Ct. Op. No. 
327 (F ile No. 612), 411 P .2d 209 (1966); 
R uble  v. Arctic Gen., Inc.. Sup. Ct. Op. No. 
1887 (File No. 3710), 598 P .2d 95 (1979); 
P rovidence W ashington Ins. Co. v. B onner, 
Sup. C t. Op. No. 2818 (F ile  No. 7308),
P .2d (1984).

m ade in w orkm en’s com pensation  pro­
ceeding. 84 ALR2d 1036.

Sec. 23.30.122. C red ib ility o f witnesses. The board has the sole 
power to determine the credibility of a witness. A finding by the board 
concerning the weight to be accorded a witness’s testimony, including 
medical testimony and reports, is conclusive even i f the evidence is 
conflicting or susceptible to contrary conclusions. The findings of the 
board are subject to the same standard of review as a ju ry ’s finding in 
a civil action. (§ 14 ch 93 SLA 1982)
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N O T E S  TO  D E C IS IO N S

A b s e n t  sp e c if ic  f in d in g s  by th e  board bo ard ’s decision. H oth v. V alley  C onstr.,
th a t  i t  chose to d isbelieve a  w itn ess’s tes ti- Sup. C t. Op. No. 2736 (F ile  No. 6750), 671
mony, a  co u rt w ill no t a ssu m e th a t  lack  of P .2d 871 (1983).
c red ib ility  w as a  re le v a n t factor in the

Sec. 23.30.125. Review o f compensation order, (a) A compensa­
tion order becomes effective when filed in the office of the board as 
provided in AS 23.30.110 and, unless proceedings to suspend it or set 
it aside are instituted as provided in (c) of this section, i t becomes final 
on the 31st day after it is filed.
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