


BILL SHEFFIELD, GOVERNOR

f l » E S » A I l T M E i \ T  O F  L A f i l O l l P.O. BOX 1149 
JUNEAU, ALASKA 99802

O F F I C E  O F  T H E  C O M M I S S I O N E R
phone: {907) 465-2700

March '9, 1985

Michael Thill 

Professional Assistant 

Labor and Commerce Committee 

Alaska State Senate 
Pouch V

Juneau, AK 99811 

Dear Michael:

Just a note for your file to advise that AS 36.98, which is proposed for 

amendment in Senate Bill 204 (An Act relating to contracts for architec­

tural, engineering, and land surveying services), falls outside of the 

Department of Labor's jurisdiction. The Departments of Administration 

and Transportation and Public Facilities are responsible for administra­
tion of this particular chapter.

I would also mention that although Senate Bill 204 would permit a 

contracting agency to set aside the Alaska bidder preference provisions 

of AS 37.05.230(1), the employment preference requirements of 

AS 36.10.010 would still apply to archi t e c t u r a l , engineering, and 

surveying work on public construction projects. Therefore, this is not 
of concern to the Department.

Accordingly, the Department of Labor has no comments to offer on the 
amendments proposed in Senate Bill 204.

Thank you.

Sincerely,

Eileen Plate 

Legislative Liaison



VERNON AKIN AND ASSOCIATES
CONSULTING ENGINEERS 

P.O. BOX 1081 
JUNEAU, ALASKA 00802 
PKOira (007) 080 .0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services for architects and 

engineers, for many years, has been done based upon the qualifications 

of the professional instead of on the lowest price for design. In 

the past there have been trends to base the selection upon cost only, 
but it was found by sad experience that the system was not satisfactory.

It takes onlyasmail amount of analysis to see why the selection based 
primarily on cost does not produce satisfactory results. The owner 

is the party who suffers when the finished product does not perform 

as intended or desired. The work of a designer of a building cannot 

be made analogous to the work of a contractor, as many people have 

tried to do. Some people have asked why a designer can not bid a job 

the same as a contractor does. When a contractor bids a job, he has 

the plans and specifications prepared by a design team, so he knows 

exactly what the scope of the work is and what is required. On the 

other hand, when an owner wants a building designed and hires an 

architect or engineer, all the design team has for scope is a concept 

of the purpose for which the building is going to be used, the monies 

available, and possibly the breakdown of the approximate square feet 

desired for each function. Before and during design, the design 

team confers with the owner and at that time the true scope of the work 

is set. Many times the full extent of the scope of the work is not 

fully set until well into the design phase. So at the time of bidding 

of services there is no way that the true extent of the scope can be 

enumerated. If it were, then there would be a complete set of plans 

and specifications required for bidding the services, which is impractical. 

With a negotiated contract, it leaves the design team latitude to include 

cost and energy saving features into the design, as well as cost saving 

maintenance features.

The least expensive initial-cost building is not necessarily the 

most economical to operate and maintain. Life cycle costing has shown 

that the initial cost of a building is about 4 to 5 percent of the 

total cost of the building for the life of the building. So it is a 

fallicy to try to save a few dollars on the initial cost of a building 

if the operating and maintenance costs are going to be high. If the 

design of a building is going to be based upon cost only for the design, 

this eliminates the chance of getting a good design. All the owner is 

getting by accepting the low bidder is a minimum design. And a minimum 

design will result in a minimum quality building, without concern for 

any energy saving features, esthetic features, quality of materials, 

or effective operating and maintenance features that will prolong the 

life of the building and equipment.
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Some proponents of the bidding feature say that it will result in 

lower design costs. They are not evaluating correctly. Time costs 

money. The more time expended the more the cost. The only way lower 
design costs can be obtained is by spending less time on the design.

But who suffers for this less time? It is not the design team, because 

their time is calculated and allotted at the time of the bidding. So 

it is the owner who gets exactly for what he is paying. There is no 
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no 
competition. This is not correct. Under the present system, which 

has proven over the many decades to be the best m ethod for the results 
desired, there is competition. The difference is that qualifications 

are the primary basis for selection--not cost for design. Under the 

present system used by the State of Alaska, the project is advertised 

for letters of interest. Any design team can put in their letter of 

interest. The applicants are then scored on a basis of 100 points 
related to the project. They are scored by the owner, which could 

consist of several agencies and departments of the state. From the 

scoring, the highest scoring team is interviewed first to see if there 

is an agreement on scope of the work, procedure, timing, and finally 
cost proposal. If there is no ag\ ement, then negotiations are cancc-lled 

and the second highest scoring team is interviewed. This extends down 

the line of applicants until an agreement is reached, So the first 

team knows that their cost proposal must be acceptable to the owner 

or they are permanently out, There is no chance for competitive 

"price cutting" by the applicants, As stated previously, price cutting 

is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously, 

and found that it was not successful, It resulted in poorly designed 

buildings lacking coordination in design, and the owner was the looser.

There are all quality of designers from, excellent to very poor, as in 

all fields of erieavor. If the selection is based upon qualifications, 

the owner will get the better designer. If the selection is based upon 

cost only, he will get the poor designer, because less time and coordination 

will be spent on the design. Details will be incomplete or totally 

missing which will cost more change orders and more time spent during 

construction. Remember that a design team in tht selection process has 

reached an amicable agreement with the owner on cost to furnish the 

services the designer deems necessary for a satisfactory design, so the 

des'gn team is working for the owner to see that the owner gets full 

value for his money. During construction the design team is the owner's 

representative, to protects the owner's interests. If the designer has 

to bid competitively for the job, the good design team who wants to put 

the extra time into ' e job to protect the owner's interests will not 

be the low bidder. So the owner is going to be the ultimate looser.
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Some municipal governments oppose this bill because they are under 

the mistaken impression that they are going to get more for their design 

money. They are going to get less, both in quality of design and quality 

of finished building, and they will have a monument consisting of the 

finished building for the lifetime of the building to remind chem of 

their decision. This bill is an offshoot of the federal Brooks Act of 

1972 which requires selection of architects and engineers "on demonstrated 
competence and qualification for the type of professional services 

required and at fair and reasonable prices". As of 1983 twenty one 
states have adopted this policy with similar legislation. I strongly 

recommend that you do your utmost to get this bill out of committee with 

a vote favorable for passage. We need this legislation in Alaska to 

insure that we will not be saddled with buildings of minimum design and 
maximum operating and maintenance costs.

Cordially

Vernon Akin
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SENATOR 
A R L IS S  S T U R G U L E W S K I

Chairman. Senate Resources Committee 
Vice-Chairman. Senate Health. Education and Social Services Committee 

Member. Senate Community and Regional A ffa irs Committee

M E M O R A N D U M

T O: M e m b e r s ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e

F R O M :  S e n a t o r  A r l i s s  S t u r g u l e w s k i

RE: S e n a t e  B i l l  2 0 A

S e n a t e  B i l l  2 0 A ,  " a n  A c t  r e l a t i n g  to c o n t r a c t s  f o r  a r c h i t e c t u r a l ,  

e n g i n e e r i n g ,  a n d  l a n d  s u r v e y i n g  s e r v i c e s , "  w o u l d  r e q u i r e  t h a t  p r o­

f e s s i o n a l  s e r v i c e s  c o n t r a c t s  w i t h  a r c h i t e c t s ,  e n g i n e e r s ,  a n d  l a n d  

s u r v e y o r s  b e  n e g o t i a t e d  w i t h  f i r m s  s e l e c t e d  o n  t h e  b a s i s  o f  d e m o n­

s t r a t e d  c o m p e t e n c e .

T h i s  b i l l  i s  s i m i l a r  to t h e  B r o o k s  A c t ,  f e d e r a l  l e g i s l a t i o n  e n a c t e d  

i n  197 2  w h i c h  r e q u i r e s  t h e  G S A  t o  n e g o t i a t e  w i t h  f i r m s  f->und to b e  

t h e  m o s t  h i g h l y  q u a l i f i e d .  S t u d i e s  h a v e  s h o w n  t h a t  t h e  p u b l i c  i n t e r e s t  

is o f t e n  b e t t e r  s e r v e d  w h e n  d e s i g n  s e r v i c e s  a r e  n e g o t i a t e d .

C o n s i d e r a t i o n  o f  c o s t  a l o n e  i n  t h e  d e s i g n  p h a s e  o f  a  p r o j e c t  c a n  h a v e  

a n  a d v e r s e  e f f e c t  o n  t h e  q u a l i t y  o f  w o r k  a n d  c a n  r e s u l t  i n  h i g h e r  c o n­

s t r u c t i o n  c o s t s ,  o p e r a t i o n s  a n d  m a i n t e n a n c e  c o s t s ,  a n d  c o n t r a c t  a d m i n­

i s t r a t i o n  c o s t s .  T h e  n e g o t i a t e d  f e e  s y s t e m  c a n  h e l p  to e n s u r e  t h a t  

t he e f f o r t  to  r e d u c e  c o s t s  w i l l  b e  p a r t  o f  t h e  d e s i g n  p r o f e s s i o n a l ' s  

s e r v i c e .  A  g r e a t e r  i n v e s t m e n t  i n  a  f u l l  s c o p e  o f  s e r v i c e s  b y  a d e s i g n  

p r o f e s s i o n a l  c a n  r e s u l t  i n  d e s i g n  r e f i n e m e n t s  a n d  b e t t e r  s o l u t i o n s  w h i c h  

c a n  r e d u c e  b o t h  c o n s t r u c t i o n  c o s t s  a n d  c o s t s  o v e r  t h e  l i f e t i m e  o f  a  

p r o j e c t .

C u r r e n t l y  t h e r e  a r e  21 s t a t e s  w h i c h  m a n d a t e  s e l e c t i o n  o f  a r c h i t e c t u r a l  

a n d  e n g i n e e r i n g  s e r v i c e s  b a s e d  o n  q u a l i f i c a t i o n s .

ib ena te

2957 SHELDON JACKSON STREET 
ANCHORAGE, ALASKA 99KJ

while in luneau 
POUCHV  

JUNEAU. ALASKA 9 9 .11 
I907H 6J.J8 IS

M a r c h  21, 198 5
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2957 SHELDON JACKSON STREET 
ANCHORAGE. ALASKA 99508

W h ile -r . Juneau 
POUCH V 

JUNEAU. ALASKA 99SII 
( 9 0 7 )  4 6 5 0 S I8

M E M O R A N D U M  M a r c h  21, 1985

T O :  M e m b e r s ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e

F R O M :  S e n a t o r  A r l i s s  S t u r g u l e w s k i

R E :  A t t a c h e d  a m e n d m e n t

A t t a c h e d  is a  s u g g e s t e d  a m e n d m e n t  to S e n a t e  B i l l  2 0 4 .  T h i s  a d d i t i o n a l  

s e c t i o n  w o u l d  e n s u r e  t h a t  c o n t r a c t s  o n l y  b e  a w a r d e d  to p e r s o n s ,  p a r t n e r ­

s h i p s  a n d  c o r p o r a t i o n s  w h i c h  a r e  r e g i s t e r e d  i n  A l a s k a  u n d e r  A S  0 8 . 4 8 .

T i t l e  0 8  o f  A l a s k a  S t a t u t e s  g o v e r n s  b u s i n e s s  a n d  p r o f e s s i o n s ;  c h a p t e r  4 8  

o f  t h a t  t i t l e  a p p l i e s  to a r c h i t e c t s  a n d  l a n d  s u r v e y o r s .

T h e  d i r e c t o r  o f  t h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  in  t h e  D e p a r t m e n t  

o f  C o m m e r c e  s u g g e s t e d  t h i s  a d d i t i o n .  H i s  l e t t e r  is  a t t a c h e d .

SENATOR 
A R L IS S  S T U R G U L E W S K I

Chairman. Senate Resources Committee 
Vice-Chairman. Senate Health. Education and Social Services Committee 

Member. Senate Community and Regional A ffairs Committee

S e n a t e
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A M E N D M E N T

Offered in the SENATE By Sturgulewski

TO: SB 204

Page 1, following line 28, insert a new subsection to read:

"(d) A state agency may award a contract covered by this section

only to

(1) an individual who is registered under AS 08.48 to

perform the architectural, engineering, or land surveying services

covered by the contract;

(2) a partnership that is qualified under AS 08.48.251 to

provide the architectural, engineering, or land surveying services

covered by the contract; or

(3) a corporation that is authorized under AS 08.48.241 to

offer the architectural, engineering, or land surveying services

covered by the contract."

•• h/

Reletter the following paragraph accordingly.

- 1 - 3/21/85
. . . •



March 5, 1985

The Honorable Arliss Sturgulewski 

A l a s k a  St a t e  Senate 
Pouch V

Juneau, A l a s k a  99811

D ear S e n ator S t u r g u l e w s k i :

Re: Senate Bill #204

I have reviewed Senate Bill 204 and endorse its intent. I am writing to 

y o u  as co-sponsor to offer a suggestion. I r e spectfully ask you to c o n­

sider an additional requirement of those submitting bids. This would be 

to submit evidence of current State of A laska licensure as an architect, 

engineer or land surveyor. In reviewing AS 35.98, it is m y  opinion that 

no where-does it require current State licensure. This would even in­

clude mention of the Department of Revenue business license. I must 

admit the licensure requirement m a y  be engrossed 1n the requirements by 

regulations or the list of professionals offering services. That list is 

maintained by the Department of Administration. Even the currently used 

f o r m  "Standard Agreement Form for Professional Services Contract" dees 

not have a space for business or professional license or registration 

number. I know you will be receiving comments f r o m  the currently 

licensed professional groups. If the requirement is spelled out, we will 

eliminate misunderstandings by other State agencies; those submitting 

proposals will understand and comply with y o u r  other legislative m a n­
dates.

Licensure of architects, engineers and land surveyors is found in 

A S  08.48.281 "Prohibited Practice."
■ — *

Thank y ou for y o u r  time. If I can assist further, please contact me.

Sincerely
/
/

HDT/lt2354t-l

030485a

cc: Loren H. Lounsbury, Commissioner



O f f e r e d :  4 / 1 9 / 8 5
R e f e r r e d :  L a b o r  a n d  C o m m e r c e

O r i g i n a l  s p o n s o r s :  S t u r g u l e w s k i  a nd R o d e y

4

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
1 IN  T H E  S E N A T E  A F F A I R S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 2 0 4  (C&RA)

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i tled: " A n  A c t  r e l a t i n g  to c o n t r a c t s  f o r  a r c h i t e c t u r a l ,

7 e n g i n e e r i n g ,  an d  land s u r v e y i n g  s e r v i c e s ;  a n d  p r o v i d -

8 i n g  f or a n  e f f e c t i v e  d a t e . "

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T HE S T ATE O F  A L A S K A :

10 A S  3 6 . 9 0  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 g  Sec. 3 6 . 9 0 . 1 0 0 .  C O M P L I A N C E  OF C O N T R A C T S  W I T H  P R O F E S S I O N A L  R E G I S -

12 $  T R A T I O N  R E Q U I R E M E N T S .  T h e  s t a t e  or a p o l i t i c a l  s u b d i v i s i o n  of  the

13 m  s t a t e  m a y  n ot a w a r d  a c o n t r a c t  for a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  o r  land

14 s u r v e y i n g  s e r v i c e s  to

15 (1) a n  i n d i v i d u a l  w h o  is n ot r e g i s t e r e d  u n d e r  A S  0 8 . 4 8  to

16 || p e r f o r m  the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  o r  l a n d  s u r v e y i n g  s e r v i c e s

17 j j j  r e q u i r e d  by the c o n t r a c t ;

18 ,/ (2) a p a r t n e r s h i p  tha t  is not q u a l i f i e d  u n d e r  A S  0 8 . 4 8 . 2 5 1

19 to p r o v i d e  the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or  l a n d  s u r v e y i n g  s e r v i c e s

20 r e q u i r e d  by  th e  c o n t r a c t ; or

21 h  (3) a c o r p o r a t i o n  t hat is not a u t h o r i z e d  u n d e r  A S  0 8 . 4 8 . 2 4 1

22 to o f f e r  the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or l a n d  s u r v e y i n g  s e r v i c e s
i

23 ■ r e q u i r e d  by the c o n t r a c t .

24 * Sec. 2. AS 3 6 .98 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

25 Sec. 3 6 . 9 8 . 0 4 3 .  A R C H I T E C T U R A L ,  E N G I N E E R I N G ,  A N D  L A N D  S U R V E Y I N G

26 C O N T R A C T S .  (a) N o t w i t h s t a n d i n g  the p r o v i s i o n s  of  AS  3 6 . 9 8 . 0 1 0 ( 3 )  a n d

27 3 6 . 9 8 . 0 4 0 ,  a s t a t e  a g e n c y  s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  t he m o s t

28 q u a l i f i e d  a nd s u i t a b l e  f i r m  or  p e r s o n  of d e m o n s t r a t e d  c o m p e t e n c e  fo r

29 a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or  land s u r v e y i n g  s e r v i c e s .  T h e  s t a t e

-1- CSSB 204(C&RA)



1 a g e n c y  s h a l l  a w a r d  a c o n t r a c t  f o r  t h o s e  s e r v i c e s  at f a i r  and r e a s o n -

2 a b l e  c o m p e n s a t i o n  as d e t e r m i n e d  by  the s t a t e  agency, a f t e r  c o n s i d e r a -

3 t i o n  of  the e s t i m a t e d  v a l u e  of the s e r v i c e s  to be re n d e r e d ,  a n d  the

4 s c ope, c o m p l e x i t y ,  a nd p r o f e s s i o n a l  n a t u r e  of the services.

5 (b) If n e g o t i a t i o n s  w i t h  the m o s t  q u a l i f i e d  and s u i t a b l e  f i r m  or

6 p e r s o n  u n d e r  (a) of this s e c t i o n  a re n o t  s u c c e s s f u l ,  the s t a t e  a g e n c y

7 s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u a l i f i e d  p e r s o n s  o r  f i r m s  of

8 d e m o n s t r a t e d  c o m p e t e n c e ,  in  o r d e r  of p u b l i c  r a n king. T h e  s t a t e  a g e n c y

9 m a y  r e j e c t  all or p a r t  of  a p r o posal.

10 (c) T h i s  s e c t i o n  doe s  n ot a p p l y  to c o n t r a c t s  a w a r d e d  in a situ a -

11 t i o n  of p u b l i c  n e c e s s i t y  if the p e r s o n  r e s p o n s i b l e  for e x e c u t i o n  of

12 t he c o n t r a c t  o n  b e h a l f  of the s t a t e  a g e n c y  c e r t i f i e s  in  w r i t i n g  t hat a

13 s i t u a t i o n  of p u b l i c  n e c e s s i t y  exists.

14 (d) N o t w i t h s t a n d i n g  the o t h e r  p r o v i s i o n s  of this s e c tion, a

15 s t a t e  a g e n c y  m a y  i n c l u d e  p r i c e  as a f a c t o r  in s e l e c t i n g  a r c h i t e c t u r a l ,

16 e n g i n e e r i n g ,  a n d  lan d  s u r v e y i n g  s e r v i c e s  when, i n  the j u d g m e n t  of the

17 s t a t e  a g e n c y ,  the scope, n a t ure, a nd a m o u n t  of s e r v i c e s  r e q u i r e d  a re

18 s u f f i c i e n t l y  d e f i n e d  to r e a s o n a b l y  e n a b l e  f i rms a n d  i n d i v i d u a l s  m a k i n g

19 p r o p o s a l s  to c o m p e t e  w i t h  a s u b s t a n t i a l l y  e q ual u n d e r s t a n d i n g  a nd

20 i n t e r p r e t a t i o n  of the s e r v i c e s  re q u i r e d .  I n  o r d e r  to i n c l u d e  p r i c e  as

21 a f a c t o r  in s e l e c t i o n ,  t he s t ate a g e n c y  s h a l l  i n v o l v e  in the e v a l u a -

22 t i o n  of the p r o p o s a l s  at least one p e r s o n  w h o  is r e g i s t e r e d  i n  the

23 s t a t e  to p e r f o r m  the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  o r  l a n d  s u r v e y i n g

24 s e r v i c e s  that a re the p r i m a r y  s e r v i c e s  to be  p r o v i d e d  by  t he c o n t r a c t .

25 (e) T h e  c o n s i d e r a t i o n  of p r i c e  u n d e r  (d) of this s e c t i o n  as a

26 f a c t o r  in the s e l e c t i o n  of a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  an d  land sur-

27 v e y i n g  s e r v i c e s  m a y  not e x c e e d  20 p e r c e n t  of the s c o r i n g  f o r m u l a  u s e d

28 in  e v a l u a t i n g  p r o p o s a l s .  The s t a t e  a g e n c y  s h all b a s e  the e v a l u a t i o n

29 of p r i c e  o n  a p r e v i o u s l y  e s t a b l i s h e d  s c h e d u l e  that o b j e c t i v e l y
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c o r r e l a t e s  p r i c e  w i t h  p o i n t s  scored.

(f) T h i s  s e c t i o n  d o e s  n ot a p p l y  to a c o n t r a c t  that i n c o r p o r a t e s  

b o t h  d e s i g n  a n d  c o n s t r u c t i o n  s e r v i c e s .

*  Sec. 3. T h i s  A c t  a p p l i e s  to r e q u e s t s  f o r  b i d s  or p r o p o s a l s  f or a r c h i­

tect u r a l ,  e n g i n e e r i n g ,  a n d  l and s u r v e y i n g  s e r v i c e s  i s s u e d  a f t e r  the e f f e c­

tiv e  d a t e  of t his Act.

*  Sec. 4. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  in  a c c o r d a n c e  w i t h  AS  01.--

1 0 . 0 7 0 ( c ) .
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SENATE COMMUNITY & REGIONAL AFFAIRS 
STANDING COMMITTEE 

April 18, 1985 
3:32 p fm.

Members Present: Senator Edna DeVries, Chair
Senator Frank Ferguson 
Senator Jack Coghill 
Senator Arliss Sturgulewski

C O M M I T T E E  C A L E N D A R

CSHB 253 (C&RA)

CSHB 72 (C&RA) 

SB 204

An Act allowing municipalities to exempt land 
from property taxes and frcm special assessments 
for fire protection service and fire protection 
facilities; and providing for an effective date.

An Act relating to municipal government; and 
providing for an effective date.

An Act relating to contracts for architectural, 
engineering, and land surveying services; and 
providing for an effective date.

WITNESS REGISTER

Linda Anderson 
Lobbyist
Fairbanks North Star Borough 
130 Seward Street, #304 
Juneau, Alaska 99801 
586-1608
Position Statement: Testified in support of CSHB 253 (C&RA).

Scott Burgess 
Executive Director 
Alaska Municipal League 
105 Municipal Way, Suite 301 
Juneau, Alaska 99801 
586-1325
Position Statement: Stated Alaska Municipal League does not have a

position on SB 204.

Melissa Fouse, Legislative Aide 
Senator Arliss Sturgulewski1s Office 
Alaska Legislature 
Pouch V
Juneau, Alaska 99811 
465-3818
Position Statement: Testified on amendments to SB 204.



Richard Ritter
Alaska Chapter, American Institute of Architects 
800 Glacier Avenue 
Juneau, Alaska 
586-1371
Position Statement: Testified in support of SB 204.

John J. Simpson 
Director
Standards & Technical Services
Department of Transportation and Public Facilities 
Pouch Z
Juneau, Alaska 99811 
465-2951
Position Statement: Testified that the department supported

Canmittee Substitute for SB 204.

PREVIOUS ACTION

There was no previous canmittee action on CSHB 
72 (C&RA).

SB 204 was previously heard by the ccmmittee on 
March 21, 1985 and on April 16, 1985.

CSHB 253 (C&RA) was previously heard by the 
canmittee on April 2, 1985.

A C T I O N  N A R R A T I V E

Tape #1, Side A  
Number 000

C S H B  253 ( C & R A ) 

Number 009

Number 029

Chair DeVries called the meeting to order at 
3:32 p.m. All canmittee members were present 
except Senator Vic Fischer.

Linda Anderson, Lobbyist, Fairbanks North Star 
Borough, commented on problems with CSHB 253 
(C&RA) expressed by the state assessor at the 
last canmittee meeting— possible municipal 
revenue sharing and equal protection problems. 
She said there would be no negative effect to 
municipalities if they chose local, option under 
the bill. She stated the assessors were still 
opposed to the bill and their opposition was a 
policy matter.

Senator Sturgulewski said she did not object to 
the bill going forward, but she would have no 
recommendation on moving the bill out of 
committee. She said she could see sane problems 
in application and shifting of costs even though 
it gives local option.
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Number 037 Senator Coghill moved passage of CS for HB 253 
(C&RA) with individual recommendations and asked 
unanimous consent. It was so ordered.

CSHB 72 (C&RA) 

Number 047

Number 071 

Number 153

Number 181

SB 204 

Number 208

Number 217

Number 246 

Number 258

Chair DeVries called the committee's attention 
to the memorandum prepared by committee staff 
and said she would like committee members to 
consider amending CSHB 72 (C&RA) to conform to 
the Senate companion bill, CS SB 142, passed by 
Senate Community & Regional Affairs..

Senator Coghill moved that CSHB 72 (C&RA) be 
amended to conform to the committee's action on 
SB 142 and asked unanimous consent. The amend­
ment was adopted.

Senator Sturgulewski moved an amendment to 
CSHB 72 (C&RA) amended, that brings back to 
current law the matter of requiring unincorpor­
ated communities and second class communities to 
go through first class and prohibiting than from 
going directly to Home Rule. She asked unani­
mous consent. Without objection the amendment 
was adopted.

Senator Coghill moved passage of CS HB 72 (C&RA) 
amended with individual recommendations and 
asked unanimous consent. It was so ordered.

Senator Sturgulewski commented on concerns with 
the original version of the bill and the pro­
posed amendments dealing with them.

Scott Burgess, Executive Director, Alaska 
Municipal League, said he was not prepared to 
state the League's position on the bill. 
Municipalities often use people to check plans 
and they're not registered. He thought there 
may be situations where a person is hired to do 
what may be called "architectural and engineer­
ing or land surveying" services. He suggested 
that operative language might should be "as 
required by the contract".

Melissa Fouse, Aide to Senator Sturgulewski, 
explained the location of the amendment dealing 
with "design build", page 3, (f).

Senator Sturgulewski commented on concerns with 
the bill dealing with a state registration
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Number 280

Number 308

Number 337

Number 348

Number 359

requirement; design build, local hire and 
differences between architects and the 
Department of Transportation in cases where 
price may be considered a factor. She said the 
substitute bill corresponds with what the House 
has done and the wording used in the House bill.

Richard Ritter, Alaska Chapter, American 
Institute of Architects, said he supported the 
proposed substitute bill.

John Simpson, Division of Standards and 
Technical Services, Department of Transportation 
arid Public Facilities, said the department could 
support the substitute bill.

Richard Ritter commented on the problem of 
architects and engineers who are not registered 
in the state doing work in Alaska.

John Simpson said his department has required 
Alaska registration because people being used 
should have arctic engineering experience.

Senator Sturgulewski moved passage of Committee 
Substitute for SB 204 with, individual recom­
mendations and asked unanimous consent. It was 
so ordered.

Number 379 Meeting was adjourned at 4:04 p.m.
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SENATOR
ARLISS S T U R G U L EW SK I

Chairman, Scnaic Resources Committee 
Vice-Chairman, Senate Health, Education and Social Services Committee 

Member, Senate Community and Regional Affairs Committee

2957 SHELDON JACKSON STREET 
ANCHORAGE, ALASKA 9950*

White in Juneau
POUCH V 

JUNEAU. ALASKA 99SII 
(907)465-3818

S e n a t e

M E M O R A N D U M 18 A p r i l  1 9 8 5

T O S e n a t o r  A r l i s s  S t u r g u l e w s k i

FROM: M e l i s s a  A b e r  F o u s e

RE: C o m m i t t e e  S u b s t i t u t e  f o r  SB  2 0 4

T h i s  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  f o r  S e n a t e  B i l l  204 i n c o r p o r a t e s  

s o l u t i o n s  to m o s t  of  th e  q u e s t i o n s  r a i s e d  d u r i n g  the C o m m u n i t y  & 

R e g i o n a l  A f f a i r s  c o m m i t t e e  m e e t i n g  h e l d  16 A p r i l .

W e  h a v e  a d d r e s s e d  the i s s u e  r a i s e d  b y  the A I A  a n d  t he D e p a r t m e n t  of 

T r a n s p o r t a t i o n  r e g a r d i n g  u n d e r  w h a t  c i r c u m s t a n c e s  p r i c e  m a y  be 

c o n s i d e r e d  as a  f a c t o r  i n  e v a l u a t i o n  p r o p o s a l s  b y  a d o p t i n g  the l a n g u a g e  

as p r o p o s e d  b y  D O T  ( w h i c h  is i n c o r p o r a t e d  in  C S H B  2 7 8  (L&C), w i t h  t he 

a d d i t i o n  of:

l i m i t i n g  the c o n s i d e r a t i o n  of p r i c e  to n o  m o r e  t h a n  2 0% of the 

e v a l u a t i o n  o f  a p r o p o s a l ,

r e q u i r i n g  tha t  t h e  e v a l u a t i o n  f o r m u l a  f o r  p r o p o s a l s  b e  s et o ut 

p r i o r  to t he e v a l u a t i o n  i t s e l f ;  a n d

r e q u i r i n g  t h a t  t h e  s c h e d u l e  f o r  e v a l u a t i o n  o b j e c t i v e l y  c o r r e l a t e s  

p r i c e  w i t h  p o i n t s  s c o r e d .

T h e  c o n c e r n s  r a i s e d  b y  t h e  D e p a r t m e n t  of  C o m m e r c e ,  D i v i s i o n  of 

O c c u p a t i o n a l  L i c e n s i n g  a r e  a d d r e s s e d  b y  a n e w  s e c t i o n  w h i c h  a m e n d s  the

m i s c e l l a n e o u s  p r o v i s i o n s  c h a p t e r  of  T i t l e  36 s t a t i n g  t hat n e i t h e r  s t a t e  

a g e n c i e s  n o r  m u n i c i p a l i t i e s  m a y  c o n t r a c t  f o r  t h e s e  s e r v i c e s  w i t h  a n  

e n t i t y  w h i c h  is n o t  r e g i s t e r e d  u n d e r  T i t l e  08.

T h e r e  h a d  b e e n  a q u e s t i o n  r e g a r d i n g  t he a p p l i c a b i l i t y  of t his 

l e g i s l a t i o n  to " d e s i g n - b u i l d "  c o n t r a c t s .  W e  a r e  t o l d  tha t  the 

i d e n t i f y i n g  c h a r a c t e r i s t i c  of  " d e s i g n - b u i l d "  c o n t r a c t s  is t hat t h e y  

i n c l u d e  b o t h  d e s i g n  a n d  c o n s t r u c t i o n  s e r v i c e s  i n  a s i n g l e  c o n t r a c t .  W e  

h a v e  s t a t e d  t h a t  t h i s  s e c t i o n  d o e s  n o t  a p p l y  to s u c h  c o n t r a c t s .

L o c a l  h i r e  p r o v i s i o n s  w e r e  d i s c u s s e d  d u r i n g  t he c o m m i t t e e  m e e t i n g .  Tt

h a s  b e e n  i n t e r p r e t e d  b y  t h e  A t t o r n e y  G e n e r a l  t h a t  t h e  c u r r e n t  9 5 %  

e m p l o y m e n t  r e q u i r e m e n t  d o e s  n o t  a p p l y  to p r o f e s s i o n a l  s e r v i c e s  

c o n t r a c t s ,  b u t  o n l y  to t h o s e  w o r k e r s  b e l o n g i n g  to c r a f t s .  In  o r d e r  to 

i n c l u d e  a l l  p r o f e s s i o n a l  s e r v i c e s ,  it w o u l d  w o u l d  b e  n e c e s s a r y  to a m e n d  

the p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g  s e c t i o n  of  T i t l e  36. B e c a u s e  t h i s  

is a c o m p l e x  i s s u e ,  it m a y  b e  b e t t e r  a d d r e s s e d  in  s e p a r a t e  l e g i s l a t i o n .
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O r i g i n a l  s p o n s o r s :  S t u r g u l e w s k i  a n d  R o d e y

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L  

IN T H E  S E N A T E  A F F A I R S  C O M M I T T E E

CS FOR SENATE BILL NO. 204 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For an Act entitled: "An Act relating to contracts for architectural,

engineering, and land surveying services; and provid­

ing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* AS 36.90 is amended by adding a new section to read:

Sec. 36.90.100. COMPLIANCE OF CONTRACTS WITH PROFESSIONAL REGIS­

TRATION REQUIREMENTS. The state or a political subdivision of the 

state may not award a contract for architectural, engineering, or lane 

surveying services to

(1) an individual who is not registered under AS 08.48 tc 

perform the architectural, engineering, or land surveying service: 

required by the contract;

(2) a partnership that is not qualified under AS 08.48.25 

to provide the architectural, engineering, or land surveying service 

required by the contract; or

(3) a corporation that is not authorized under AS 08.48.24 

to offer the architectural, engineering, or land surveying service

required by the contract.
. 4

* Sec. 2. AS 36.98 is amended by adding a new section to read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYIN'

CONTRACTS. (a) Notwithstanding the provisions of AS 36.98.010(3) an 

36.98.040, a state agency shall negotiate a contract with the mos 

qualified and suitable firm or person of demonstrated competence fc 

 u,- ,,.ai engineer inz ̂  or _land surveying services. The stat

i
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a g e n c y  s h a l l  a w a r d  a c o n t r a c t  for t h o s e  s e r v i c e s  at f a i r  a n d  r e a s o n­

ab l e  c o m p e n s a t i o n  as d e t e r m i n e d  b y  the s t a t e  a g e n c y ,  a f t e r  c o n s i d e r a­

ti o n  o f  the e s t i m a t e d  v a l u e  of the s e r v i c e s  to b e  r e n d e r e d ,  a n d  the 

s cope, c o m p l e x i t y ,  a n d  p r o f e s s i o n a l  n a t u r e  of the s e r v i c e s .

(b) If n e g o t i a t i o n s  w i t h  the m o s t  q u a l i f i e d  a n d  s u i t a b l e  f i r m  or 

p e r s o n  u n d e r  (a) of this s e c t i o n  are n o t  s u c c e s s f u l ,  the s t a t e  a g e n c y  

s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u a l i f i e d  p e r s o n s  or f i r m s  of 

d e m o n s t r a t e d  c o m p e t e n c e ,  i n  o r d e r  of  p u b l i c  r a n k i n g .  T h e  s t a t e  a g e n c y  

m a y  r e j e c t  all or p a r t  of a p r o p o s a l .

(c) T h i s  s e c t i o n  do e s  n o t  a p p l y  to c o n t r a c t s  a w a r d e d  in a s i t u a­

ti o n  o f  p u b l i c  n e c e s s i t y  i f  the p e r s o n  r e s p o n s i b l e  f o r  e x e c u t i o n  o f  

the c o n t r a c t  on b e h a l f  of the s t a t e  a g e n c y  c e r t i f i e s  i n  w r i t i n g  t h a t  a 

s i t u a t i o n  of  p u b l i c  n e c e s s i t y  exists.

N o t w i t h s t a n d i n g  the o t h e r  p r o v i s i o n s  of t h i s  s e c t i o n ,  a 

s t a t e  a g e n c y  m a y  i n c l u d e  p r i c e  as a f a c t o r  in s e l e c t i n g  a r c h i t e c t u r a l ,  

e n g i n e e r i n g ,  a n d  l a n d  s u r v e y i n g  s e r v i c e s  w h e n ,  in the j u d g m e n t  o f  the 

s t a t e  a g e ncy, the scope, n a t u r e ,  a n d  a m o u n t  o f  s e r v i c e s  r e q u i r e d  are 

s u f f i c i e n t l y  d e f i n e d  to r e a s o n a b l y  e n a b l e  f i r m s  a n d  i n d i v i d u a l s  m a k i n g  

p r o p o s a l s  to c o m p e t e  w i t h  a s u b s t a n t i a l l y  e q u a l  u n d e r s t a n d i n g  and 

i n t e r p r e t a t i o n  of the s e r v i c e s  r e q u i r e d .  In o r d e r  to i n c l u d e  p r i c e  as 

a f a c t o r  in s e l e c t i o n ,  the s t a t e  a g e n c y  s h a l l  i n v o l v e  i n  t h e  e v a l u a -  

t i o n  o f  the p r o p o s a l s  at l e a s t  o n e  p e r s o n  w h o  is r e g i s t e r e d  i n  the 

s t a t e  to p e r f o r m  the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or  l a n d  s u r v e y i n g  

s e r v i c e s  that are the p r i m a r y  s e r v i c e s  to b e  p r o v i d e d  b y  the c o n t r a c t .

T h e  c o n s i d e r a t i o n  o f  p r i c e  u n d e r  (d) o f  th i s  s e c t i o n  as a 

f a c t o r  in the s e l e c t i o n  o f  a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  a n d  l a n d  s u r­

v e y i n g  s e r v i c e s  m a y  n o t  e x c e e d  20 p e r c e n t  of the s c o r i n g  f o r m u l a  u s e d  

in e v a l u a t i n g  p r o p o s a l s .  T i e  s t a t e  a g e n c y  s h a l l  b a s e  t h e  e v a l u a t i o n
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■bj e c tivp.ly w i t h  -thn p o i n t s  scored.

T h i s  s e c t i o n  do e s  n o t  a p p l y  to a c o n t r a c t  t h a t  i n c o r p o r a t e s  

b o t h  d e s i g n  a n d  c o n s t r u c t i o n  s e r v i c e s .

* Sec. 3. T h i s  A c t  a p p l i e s  to r e q u e s t s  f o r  b i d s  o r  p r o p o s a l s  f o r  a r c h i­

tec t u r a l ,  e n g i n e e r i n g ,  a n d  l a n d  s u r v e y i n g  s e r v i c e s  i s s u e d  a f t e r  the e f f e c­

tiv e  d a t e  o f  th i s  Act.

* Sec. 4. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 
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SENATE COMMUNITY & REGIONAL AFFAIRS 
STANDING COMMITTEE 

April 16, 1985 
3:40 pun.

Members Present: Senator Edna DeVries, Chair
Senator Frank Ferguson 
Senator Vic Fischer 
Senator Arliss Sturgulewski

C O M M I T T E E  C A L E N D A R

SB 270 An Act relating to the durational residency
requirement for a candidate for a home rule 
charter commission; and providing for an 
effective date.

SB 204 An Act relating to contracts for architectural
engineering, and land surveying services; and 
providing for an effective date.

WITNESS REGISTER

Jenny Logsdon, Aide 
Senator Kerttula's Office 
Alaska Legislature 
Pouch V
Juneau, AK 99811 
465-4967
Position Statement: Testified in support of SB 270.

John J. Simpson 
Director
Standards & Technical Services
Department of Transportation and Public Facilities 
Pouch Z
Juneau, AK 99811 
465-2951
Position Statement: Testified in opposition to SB 204.

Bob Link 
Director
General Services & Supply 
Department of Administration 
Pouch C
Juneau, Alaska 99811 
465-4750
Position Statement: Opposed SB 204.



PREVIOUS ACTION

There was no previous action on SB 270 to 
report. SB 204.was heard by the committee on 
March 21, 1985.

A C T I O N  N A R R A T I V E

Tape #1, Side A, 
Number 000 Chair DeVries called the meeting to order at 

3:40 p.m. All members of the committee were 
present except Senator Coghill, who was out of 
town.

Number 008

Number 052

Number 058

Jenny Logsdon, Aide to Senator Kerttula, 
testified that the proposed cocimittee substitute 
for SB 270 would change the residency 
requirement for candidates for a charter commis­
sion from 3 years to one year.

Senator Sturgulewski said she thought a 3 year 
requirement would be challenged.

Senator Sturgulewski moved passage of CS for SB 
270 with individual recommendation and asked 
unanimous consent. Without objection, it was so 
ordered.

SB 204

Number 098

Number 143

Number 172

Number 192

John Simpson, Department of Transportation & 
Public Facilities, testified that the bill 
covers a wide range of projects and he felt 
all state projects should not be excluded from 
considering price.

Senator Sturgulewski, as a sponsor of the bill,- 
said she was attempting to find a way to accom­
odate differences in state contracts m  the 
bill.

Senator Vic Fischer ccnmented that the 
legislature had previously amended resident hire 
law and it did not apply to architects and 
engineers.

Bob Link, Department of Administration, said the 
department opposed the original bill, but was 
less opposed to the substitute bill. He felt 
the bill takes the department's flexibility away 
in awarding contracts. The bill totally locks 
out consideration of price in awarding 
contracts.
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Number 252

Number 350

Number 376

Richard Ritter, Alaska Chapter, American 
Institute of Architects, testified in support of 
SB 204. He commented that under an Attorney 
General's opinion architects and engineers are 
not protected by Alaska hire lav/. He said the 
University of Alaska has a tacit policy of going 
out of state for design work.

Senator Sturgulewski read a proposed amendment 
which required that state contract work be done 
by Alaska registered architects and engineers.

Senator Sturgulewski and Senator Vic Fischer 
discussed the exclusion of municipalities in the 
committee substitute.

Number 416 Senator Sturgulewski said she felt the committee 
substitute bill required additional work on the 
matters discussed concerning state registered 
requirement; local hire and design build.

Number 436 The meeting was adjourned at 4:15 p.m.

Senate C&RA -3- 4/16/85
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O r i g i n a l  spons o r s :  S t u r g u l e w s k i  and R o d e v

X _ _
BY T H E  C O M M U nI t Y AND R E G I O N A L

IN T H E  S E N A T E  A F F A I R S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 204 (C&RA)

IK THE L E G I S L A T U R E  O F  T H E  S TATE O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For a n  A c t  entit l e d :  "An A c t  r e l a t i n g  to c o n t r a c t s  for

e n g i n e e r i n g ,  and l a n d  s u r v e y i n g  services'; and p r o v i d­

ing for an e f f e c t i v e  date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 36.98 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 36.98.043. A R C H I T E C T U R A L ,  E N G I N E E R I N G ,  A N D  LAND S U R V E Y I N G

C O N T R A C T S .  (a) N o t w i t h s t a n d i n g  the p r o v i s i o n s  of AS 3 6 . 9 8 . 0 1 0 ( 3 )  a n d

.36.98.040, a state a g e n c y  shall n e g o t i a t e  a c o n t r a c t  w i t h  the m o s t  

q u a l i f i e d  and s u i t a b l e  f i r m  or p e r s o n  of d e m o n s t r a t e d  c o m p e t e n c e  for 

a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or l a n d  s u r v e y i n g  services. The state 

a g e n c y  s h a l l  a w a r d  a c o n t r a c t  for t h ose s e r v i c e s  at fair and r e a s o n­

ab l e  c o m p e n s a t i o n  as d e t e r m i n e d  b y  the state agency, a fter c o n s i d e r a­

tio n  of the e s t i m a t e d  v a l u e  of the ser v i c e s  to be rendered, a n d  the 

scope, c o m p l e x i t y ,  and p r o f e s s i o n a l  n a t u r e  of the services.

(b) If n e g o t i a t i o n s  w i t h  the m o s t  q u a l i f i e d  and s u i t a b l e  f i r m  or 

p e r s o n  u n d e r  (a) of this s e c t i o n  are not s u c c e s s f u l ,  the state a g e n c y  

s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u a l i f i e d  p e r s o n s  or firms c f  

d e m o n s t r a t e d  compe t e n c e ,  in o r der of  p u b l i c  ran k i n g .  The state a g e n c y  

m a y  r e j e c t  all or pa r t  of a p r o p osal.

(c) This s e c t i o n  does not a p p l y  to c o n t r a c t s  a w a r d e d  in a s i t u a­

tion of p u b l i c  n e c e s s i t y  if the p e r s o n  r e s p o n s i b l e  for e x e c u t i o n  of 

the c o n t r a c t  on b e h a l f  of the s tate a g e n c y  c e r t i f i e s  in w r i t i n g  that a 

s i t u a t i o n  of p u b l i c  n e c e s s i t y  exists.

(d) N o t w i t h s t a n d i n g  the o t h e r  p r o v i s i o n s  of this section, a

-1- C S S B  2 0 4 (C&RA)
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s t a t e  a g e n c y  c a y  i n c l u d e  price as a f a c t o r  in the s e l e c t i o n  of a r c h i­

tectu r a l ,  e n g i n e e r i n g ,  and land s u r v e y i n g  s e r v i c e s  w h e n  all o f  the 

f o l l o w i n g  c o n d i t i o n s  exist:

(1) the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or land s u r v e y i n g  

s e r v i c e s  r e q u i r e d  b y  the con t r a c t  are repeti t i v e :

(2) the c o n t r a c t  does n o t  r e q u i r e  d e s i g n  work;

(3) the s t a t e  agency has t h o r o u g h l y  d e f i n e d  the s c o p e  of

the p r o j e c t  and the a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  or land s u r v e y i n g
I

s e r v i c e s  r e q u i r e d  b y  the contract.

(e) A  s t ate a g e n c y  may not a l l o c a t e  m o r e  than 25 p e r c e n t  o f  the 

s c o r i n g  f o r m u l a  f o r  p r o p o s a l  e v a l u a t i o n  to the c o n s i d e r a t i o n  of price 

a l l o w e d  u n d e r  (d) of  this section.

* Sec. 2. This A c t  a p p l i e s  to r e q u e s t s  for bids or p r o p o s a l s  for a r c h i­

tectu r a l ,  e n g i n e e r i n g ,  a n d  l a n d  s u r v e y i n g  s e r v i c e s  i s s u e d  a f t e r  the e f f e c­

tive date of this Act.
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* Sec. 3. This A c t  takes effect i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS  01.-
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STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:________________________

Paqe 1 of 1

REQUEST FISCAL DETAIL
Bill/Resolution No.: sb 20^____________  Agency Affected: all_________________________

Title: Contracts for Architects,__________  Program Category Affected: all____________

Engineers, Surveyors_______________________ _____________________________________ ________________

Sponsor: sturgulewski & Rodey______________ BRU, Program or Subprogram(s) Affec.ed:
Requestor:__________________________________  all those contracting for architects,_________

Date of Request:__________________________  engineers and surveyors______________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
F Y  85 F Y  86 " F Y  8 7  " F Y  88 F Y  89 F Y  90

OPERATING

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of D o V ars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS: -0- -0- -0- . -0- -0- -0-

FULL-TIME

PART-TIME

TEMPORARY 1

A N A L Y S I S : (Attach a separate page if necessary)

No direct financial impact on the Department of Administration. It is difficult to calculate 

the increased cost of contracts for the services of architects, engineers and surveyors when 

price is removed from consideration in the award of their contracts, but there will be a 

definite premium paid without price competition.

I k d L L  tPrepared By: Robert j. Link____________________ ____________ _ Phone: 465-2250

Division: General Services & SupplyV__________________  Date: March 7, 198S

Approved by Commissioner: Lisa Rudd Date:
Agency: Department of Admi n i s t r a t i o n ^ -'

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ifis) 5/221 iki/0318~06 Rgv. 7/1/84



Position Paper 

SB 204

The Department of Administration is opposed to this bill.

This legislation would require the State and political subdivisions to award 

contracts for architectural, engineering and surveying services in compliance 

with AS 36.98.010(3) and 36.98.040, except that price could not be considered 

as an award factor in the request for proposals. This effectively creates a 

separate class of Professional Services contractors.

Price is often a significant factor, among many, in determination of lowest 

responsible bidder cost. Without price constraints costs would likely rise as 

the criteria for selection would be increasingly subjective.

Division of General Services & Supply 

Department of Administration

Commissioner Lisa Rudd 

Department of Administration

Date

5/2211K1/0318-07 Page 1 of 1



STATE OF ALASKA 1985 LEGISLATIVE SESSION

_____________ ;___ FISCAL NOTE..----------------

Revision Date:

REQUEST
Agency Affi x e d : DOT6.PF, DEC, DNR, D O A

Bil l / R e s o l u t i o n  No.: r b  / O ft  _ . _________________________________
Title: A n  Ant- f.-> rv.,u->-o ,PrQqrani C a t e g o r y  Affected: D e s i g n ,  C o n s t r u c t s

for A r c h .  . E n g r .  . &  T.anH S n r v p v i n t r  ^ p r v i n p g  Lands_j— G e n  e r a  1— S e r v i c e s

Sponsor: S t u r g u l e w s k i .  R o d e y

R e q u e s t o r ^

B R U , Program or Subprogram!s) Affected:

Date of Request: 3 / 1 8 / 3 5

OPERATING
w m FY 86 FY 8 '/ FY 88 FY 89 FY 90

100 PERSONAL SERVlCcS 

ZOO TRAVEL 

300 CONTRACTUAL 

400 SUPPLIES 

500 EQUIPMENT 

500 LAND A STRUCTURES 

700 GRANTS, CLAIMS 

300 MISCELLANEOUS

TOTAL OPERATING - u - ■ - 0 - - U -  . - 0 - - 0 - - 0 -

CAPITAL ~=ir= j i =xrr
REVENUE I___ - 0 - I - 0 -  1 - 0 -  I - 0 -  I - 0 - - 0 -

ANALYSIS: " A t t a c h  a separate page if n e cessary

See Attachment

Prepared By:_ 

Division:

J o h n  J. S i m p s o n  /' 
s t a n d a r d s  &  T e c h n i c a l  S e r v i c e s

Phone:

Date:

4 6 5 - 2 9 5 1

Approved byjfcommissioner 

A g e n c y :____D e p a r t m e n t -  n f

-1L19125

Date: 5  - 2. / ■ frsT

■rinsportntion—&—Public Facilities

Distribution (by Agency p r e p a r i n g .fiscal note): 

L e g i s lative Finance 

L egislative Sponsor ,

Requestor

Office of Ma n a g e m e n t  and Budget 

Impacted Agency(ies) 7/1/84
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[TEMPORARY - 0 - - 0 - - 0 - - 0 - - 0 -  " ■ y



Analysis - S B  204

Th i s  b i l l  s p e c i f i e s  the b a s i s  on w h i c h  the s t a t e  w o u l d  n e g o t i a t e  
and a w a r d  c o n t r a c t s  for a r c h i t e c t u r a l ,  e n g i n e e r i n g  and land 
s u r v e y i n g  services. It also a p p l i e s  to p o l i t i c a l  s u b d i v i s i o n s  of 
the s t a t e  w h e n  they u s e  t h ese s e r v i c e s  o n  a p r o j e c t  that is 
e n t i r e l y  o r  p a r t i a l l y  fu n d e d  w i t h  s t a t e  funds. E x c e p t  for the 
p r o v i s i o n  r e g a r d i n g  p o l i t i c a l  s u b d i v i s i o n s ,  this bi l l  is 
i d e n t i c a l  to H B 278. • •

If it is not p o s s i b l e  to e s t i m a t e  the f i s c a l  im p a c t  of the b i l l  
on s t a t e  agenc i e s ,  but it is b e l i e v e d  to be r e l a t i v e l y  small. 
For the m o s t  part, the b i l l ' s  p r o v i s i o n s  for s e l e c t i o n  of 
a r c h i t e c t u r a l ,  e n g i n e e r i n g  and land s u r v e y i n g  s e r v i c e s  are v e r y  
s i m i l a r  to those f o l l o w e d  in c u r r e n t  p r a c t i c e .

T h e  D e p a r t m e n t  is n o t  able to e s t i m a t e  the f i s c a l  imp a c t  of  this 
b i l l  o n  p o l i t i c a l  s u b d i v i s i o n s  of the s t a t e  s i n c e  the p r o c e d u r e s  
t h e y  f o l l o w  are not known. It is r e c o m m e n d e d  that the A l a s k a  
M u n i c i p a l  L e a g u e  or the i n d i v i d u a l  p o l i t i c a l  s u b d i v i s i o n s  be 
c o n t a c t e d  d i r e c t l y  for this i n f o r m a t i o n .
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• - • V  - '  •

BILL n o : S B  2 0 4

TITLE: -̂ct Re l a t i n g to C o n t r a c t s  for
A r c h i t e c t u r a l ,  E n g i n e e r i n g ,  and L a n d  
S u r v e y i n g  S e r v i c e s

a p p r o v e d : r . J. Kna

Commissi one 

D A T E :  ' 3 - a i - e s '

T h e  D e p a r t m e n t  of • T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  
a c k n o w l e d g e s  the m e r i t s  of  the a r g u m e n t  that low bid s e l e c t i o n  
for p r o f e s s i o n a l  d e s i g n  s e r v i c e s  c o u l d  lead to u n d e s i r a b l e  c o s t  
a nd o p e r a t i n g  e f f i c i e n c y  p r o b l e m s  w i t h  the f a c i l i t i e s  c o n s t r u c t e d  
as a r e s u l t  of  t h e s e  d e s i g n s .  In c e r t a i n  cases, the p r a c t i c e  of

• b i d d i n g  c o u l d  p u t  the p u b l i c  in .. a p o s i t i o n  of p a y i n g  f o r  
f a c i l i t i e s  w h i c h  a r e  n o t  in the b e s t  i n t e r e s t  of the p u b l i c  e v e n

• t h o u g h  s u b s t a n t i a l  suras a p p e a r  to h a v e  ‘been "saved" d u r i n g  t h e  
d e s i g n  p h a s e .  T h e  D e p a r t m e n t  s u p p o r t s  the c o n c e p t  o f  f l e x i b l e  
s e l e c t i o n  c r i t e r i a  e n a b l i n g  the D e p a r t m e n t  to a d j u s t  the n u m b e r  
and w e i g h t i n g  of v a r i o u s  f a c t o r s  for s e l e c t i o n ,  i n c l u d i n g  c o s t  to 
d e s i g n .  T h e r e  r e m a i n  numerous, c l a s s e s  of d e s i g n  p r o f e s s i o n a l  
c o n t r a c t s  w h e r e i n  p r i c e  c o n s i d e r a t i o n  can c o n t i n u e  to be of v a l u e

.to the s t a t e  ( a r c h i t e c t u r a l  r e v i e w s  for c o d e  c o m p l i a n c e ,  p r o j e c t s  
w h i c h  h a v e  a w e l l  d e f i n e d  d e s i g n  and c o n s t r u c t i o n  scope, a n d  
v a r i o u s  s o r t s  of c o n s u l t i n g  s e r v i c e s ) .

T he D e p a r t m e n t  b e l i e v e s  that the m a j o r  intent of the p r o p o s e d  
l e g i s l a t i o n  c o u l d  be a c c o m p l i s h e d ,  and o u r  c o n c e r n s  a l l e v i a t e d ,  
if the l a n g u a g e  of the b i l l  i n c l u d e d  a l i m i t a t i o n  on the e x t e n t  
to w h i c h  p r i c e  c o u l d  b e  c o n s i d e r e d  f o r  d e s i g n  o r i e n t e d  c o n t r a c t s .  
The S t a t e  w i s h e s  to i n c l u d e  p r i c e  as a f a c t o r  in s e l e c t i n g  A E & L S ’ 
s e r v i c e s  w h e n ,  in the j u d g m e n t  o f  the State, the scope, n a t u r e ,  
and a m o u n t  o f  s e r v i c e s _r e q u i r e d  are s u f f i c i e n t l y  d e f i n e d  so as to 
r e a s o n a b l y  e n a b l e  p r o p o s i n g  f i rms or i n d i v i d u a l s  to c o m p e t e  w i t h  
a s u b s t a n t i a l l y  e q u a l  u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of  the 
s e r v i c e s  r e q u i r e d .  t

T he D e p a r t m e n t  s u g g e s t s  a d d i n g  the f o l l o w i n g  l a n g u a g e  to S e c t i o n  
3 6 . 9 8 . 0 4 3  o f  SB 204: .

(d) N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n s  of this s e c t i o n ,  
the S t a t e  m a y  i n c l u d e  p r i c e  as a f a c t o r  in s e l e c t i n g  A E & L S '  
s e r v i c e s  when, in the j u d g m e n t  of the State, the s c o p e ,  
n a t u r e ,  and a m o u n t  o f  s e r v i c e s  r e q u i r e d  are s u f f i c i e n t l y  
d e f i n e d  so as to r e a s o n a b l y  e n a b l e  p r o p o s i n g  f i rms o r  
i n d i v i d u a l s  to c o m p e t e  w i t h  a s u b s t a n t i a l l y  e q u a l  
u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of the s e r v i c e s  
r e q u i r e d .  In o r d e r  to i n c l u d e  p r i c e  as a f a c t o r  in 
s e l e c t i o n ,  the S t a t e  m u s t  h a v e  at l e ast one p e r s o n  i n v o l v e d  
in the e v a l u a t i o n  of p r o p o s a l s  w h o  is r e g i s t e r e d  in the 
S t a t e  of A l a s k a  in the p r i m a r y  A r c h i t e c t u r a l ,  E n g i n e e r i n g  o r  
L a n d  S u r v e y i n g  d i s c i p l i n e  of the c o n t r a c t .

’ r .r further information call Susan Fleischhauer at 4G5-3900.



It is n o t e d  that the p r o p o s e d  b i l l  is v e r y  s i m i l a r  to HB 273 
e x c e p t  that it a l s o  a p p l i e s  to p o l i t i c a l  s u b d i v i s i o n  o f  the S t a t e  
in t h o s e  c a ses w h e r e  th e y  seek a r c h i t e c t u r a l ,  e n g i n e e r i n g  or land 
s u r v e y i n g  s e r v i c e s  for a p r o j e c t  that is f u n d e d  e n t i r e l y  or 
p a r t l y  w i t h  s t a t e  funds. The D e p a r t m e n t  i s ' n o t  able to a d d r e s s  
the imp a c t  of this p r o v i s i o n  on the a p p l i c a b l e  p o l i t i c a l  
s u b d i v i s i o n s  and r e c o m m e n d s  that t h e i r  p o s i t i o n  on the b i l l  be 
r e q u e s t e d  t h r o u g h  the A l a s k a  M u n i c i p a l  League.



& la£ka is>tate le g is la tu re
2957 SHELDON JACKSON STREET 

ANCHORAGE. ALASKA 99508

While in Juneau 
POUCH V 

JUNEAU. ALASKA 99811 
(907)4650818

M E M O R A N D U M  M a r c h  21, 1985

TO: M e m b e r s ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e

F R O M :  S e n a t o r  A r l i s s  S t u r g u l e w s k i

RE: S e n a t e  B i l l  20 4

S e n a t e  B i l l  204, " a n  A c t  r e l a t i n g  to c o n t r a c t s  f o r  a r c h i t e c t u r a l ,  

e n g i n e e r i n g ,  a n d  l a n d  s u r v e y i n g  s e r v i c e s , "  w o u l d  r e q u i r e  t h a t  p r o­

f e s s i o n a l  s e r v i c e s  c o n t r a c t s  w i t h  a r c h i t e c t s ,  e n g i n e e r s ,  a n d  l a n d  

s u r v e y o r s  b e  n e g o t i a t e d  w i t h  f i r m s  s e l e c t e d  on t he b a s i s  o f  d e m o n­

strate J c o m p e t e n c e .

T h i s  b i l l  is s i m i l a r  to t h e  B r o o k s  A c t ,  f e d e r a l  l e g i s l a t i o n  e n a c t e d  

in 1 9 7 2  w h i c h  r e q u i r e s  t h e  G 3 A  to  n e g o t i a t e  w i t h  f i r m s  f o u n d  to b e  

the m o s t  h i g h l y  q u a l i f i e d .  S t u d i e s  h a v e  s h o w n  t h a t  t he p u b l i c  i n t e r e s t  

is o f t e n  b e t t e r  s e r v e d  w h e n  d e s i g n  s e r v i c e s  a r e  n e g o t i a t e d .

C o n s i d e r a t i o n  of  c o s t  a l o n e  in  t h e  d e s i g n  p h a s e  of  a  p r o j e c t  c a n  h a v e  

a n  a d v e r s e  e f f e c t  o n  th e  q u a l i t y  o f  w o r k  a n d  c a n  r e s u l t  i n  h i g h e r  c o n­

s t r u c t i o n  c o s t s ,  o p e r a t i o n s  a n d  m a i n t e n a n c e  c o s t s ,  a n d  c o n t r a c t  a d m i n­

i s t r a t i o n  c o s t s .  T h e  n e g o t i a t e d  f e e  s y s t e m  c a n  h e l p  to e n s u r e  t h a t  

the e f f o r t  to r e d u c e  c o s t s  w i l l  b e  p a r t  of the d e s i g n  p r o f e s s i o n a l ' s  

s e r v i c e .  A  g r e a t e r  i n v e s t m e n t  in  a  f u l l  s c o p e  o f  s e r v i c e s  b y  a d e s i g n  

p r o f e s s i o n a l  c a n  r e s u l t  i n  d e s i g n  r e f i n e m e n t s  a n d  b e t t e r  s o l u t i o n s  w h i c h  

c a n  r e d u c e  b o t h  c o n s t r u c t i o n  c o s t s  a n d  c o s t s  o v e r  the l i f e t i m e  o f  a 

p r o j e c t .

C u r r e n t l y  t h e r e  a r e  21 s t a t e s  w h i c h  m a n d a t e  s e l e c t i o n  of  a r c h i t e c t u r a l  

a n d  e n g i n e e r i n g  s e r v i c e s  b a s e d  o n  q u a l i f i c a t i o n s .

SENATOR
ARLISS STU R G U L EW SK I

Chairman. Senate Resources Committee 
Vice-Chairman. Senate Health. Education and Social Services Committee 

Member, Senate Community and Regional Affairs Committee



A la sk a  g>tate H eg te la tm e

SENATOR 
A R L ISS  STU R G U L EW SK I

Chairman. Senate Resources Committee 
Vice-Chairman, Senate Health, Education and Social Services Committee 

Member, Senate Community and Regional Affairs Committee

S e n a t e

2957 SHELDON JACKSON STREET 
ANCHORAGE. ALASKA 99508

White in Juneau
POUCH V 

JUNEAU. ALASKA 99811 
(907) 465-3818

M E M O R A N D U M M a r c h  21, 1985

TO: M e m b e r s ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  A f f a i r s  C o m m i t t e e

F R OM: S e n a t o r  A r l i s s  S t u r g u l e w s k i

RE: A t t a c h e d  a m e n d m e n t

A t t a c h e d  is a s u g g e s t e d  a m e n d m e n t  to S e n a t e  B i l l  204. T h i s  a d d i t i o n a l  

s e c t i o n  w o u l d  e n s u r e  t h a t  c o n t r a c t s  o n l y  b e  a w a r d e d  to p e r s o n s ,  p a r t n e r­

s h i p s  a n d  c o r p o r a t i o n s  w h i c h  a r e  r e g i s t e r e d  in A l a s k a  u n d e r  A S  0 8 . 4 8 .

T i t l e  08  of  A l a s k a  S t a t u t e s  g o v e r n s  b u s i n e s s  a n d  p r o f e s s i o n s ;  c h a p t e r  4 8  

of t h a t  t i t l e  a p p l i e s  to a r c h i t e c t s  a n d  l a n d  s u r v e y o r s .

T h e  d i r e c t o r  o f  the D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  in  t h e  D e p a r t m e n t  

of C o m m e r c e  s u g g e s t e d  t h i s  a d d i t i o n .  H i s  l e t t e r  is a t t a c h e d .



BannisteiV

Offered in the SENATE By Sturgulewski

TO: SB 204

Page 1, following line 28, insert a new subsection to read:

11 (d) A state agency may award a contract covered by this section 

only to

(1) an individual who is registered under AS 08.48 to 

perform the architectural, engineering, or land surveying services 

covered by the contract;

(2) a partnership that is qualified under AS 08.48.251 to 

provide the architectural, engineering, or land surveying services 

covered by the contract; or

(3) a corporation that is authorized under AS 08.48.241 to 

offer the architectural, engineering, or land surveying services 

covered by the contract."

Reletter the following paragraph accordingly.

A M E N D M E N T

3/21/85



March 5, 1985

The Honorable Arliss Sturgulewski 

Alaska State Senate 

Pouch V

Juneau, Alaska 99311

Dear Senator Sturgulewski

Re: Senate Bill #204

I have reviewed Senate Bill 204 and endorse its intent. I an writing to 

you as co-sponsor to offer a suggestion. I respectfully ask you to c o n­

sider an additional requirement of those submitting bids. This would be 

to submit evidence of current State of Alaska licensure as an architect, 

engineer or land surveyor. In reviewing AS 35.98, it is my opinion that 

no where does it require current State 1’ 'ensure. This would even in­

clude mention of the Department of Rever . business license. I must 

admit the licensure requirement m a y  be engrossed 1n the requirements by 

regulations or the list of professionals offering services. That list is 

maintained by the Department of Administration. Even the currently used 

form "Standard Agreement Form for Professional Services Contract" does 

not have a space for business or professional license or registration 

number. I know you will be receiving comments from the currently 

licensed professional groups. If the requirement is spelled out, we will 

eliminate misunderstandings by other State agencies; those submitting 

proposals will understand and comply with your other legislative m a n­

dates.

Licensure of architects, engineers and land surveyors is found in 

AS 08.4S.231 "Prohibited Practice."

Thank you for your time. If I can assist further, please contact me.

Sincerely

HDT/lt2354t-l

030435a

cc: Loren H. Lounsbury, Ccmmissloner



VERNON AKIN AND ASSOCIATES
CONSULTING ENGINEERS 

P.O. BOX 1081 
JUNEAU. ALASKA 00802 
P xo jm  (007) 580.0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services for architects and 
engineers, for many years, has been done based upon the qualifications 

of the professional instead of on the lowest price for design. In 

the past there have been trends to base the selection upon cost only, 
but it was found by sad experience that the system was not satisfactory.

It takes onlyasmall amount of analysis to see why the selection based 
primarily on cost does not produce satisfactory results. The owner 

is the party W ho suffers when the finished product does not perform 

as intended or desired. The work of a designer of a building cannot 

be made analogous to the work of a contractor, as many people have 
tried to do. Some people have asked why a designer can not bid a job 

the same as a contractor does. When a contractor bids a job, he has 

the plans and specifications prepared by a design team, so he knows 

exactly what the scope of the work is and what is required. On the 

other hand, when an owner wants a building designed and hires an 
architect or engineer, all the design team has for scope is a concept 

of the purpose for which the building is going to be used, the monies 

available, and possibly the breakdown of the approximate square feet 

desired for each function. Before and during design, the design 

team confers with the owner and at that time the true scope of the work 

is set. Many times the full extent of the scope of the work is not 

fully set until well into the design phase. So at the time of bidding 

of services there is no way that the true extent of the scope can be 

enumerated. If it were, then there would be a complete set of plans 

and specifications required for bidding the services, which is impractical. 

With a negotiated contract, it leaves the design team latitude to include 

cost and energy saving features into the design, as well as cost saving 

maintenance features.

The least expensive initial-cost building is not necessarily the 

most economical to operate and maintain. Life cycle costing has shown 

that the initial cost of a building is about 4 to 5 percent of the 

total cost of the building for the life of the building. So it is a 

fallicy to try to save a few dollars on the initial cost of a building 

if the operating and maintenance costs are going to be high. If the 

design of a building is going to be based upon cost only for the design, 

this eliminates the chance of getting a good design. All the owner is 

getting by accepting the low bidder is a minimum design. And a minimum 

design will result in a minimum quality building, without concern for 
any energy saving features, esthetic features, quality of materials, 

or effective operating and maintenance features that will prolong the 

life of the building and equipment.



Letter, SB 204 Page 2

Some proponents of the bidding feature say that it will result in 
lower design costs. They are not evaluating correctly. Time costs 

money. The more time expended,the more the cost. The only way lower 
design costs can be obtained is by spending less time on the design.

But who suffers for this less time? It is not the design team, because 
their time is calculated and allotted at the time of the bidding. So 

it is the owner who gets exactly for what he is paying. There is no 
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no 
competition. This is not correct. Under the present system, which 

has proven over the many decades to be the best method for the results 
desired, there is competition. The difference is that qualifications 

^.re the primary basis for selection— not cost for design. Under the 
present system used by the State of Alaska, the project is advertised 

for letters of interest. Any design team can put in their letter of 
interest. The applicants are then scored on a basis of 100 points 

related to the project. They are scored by the owner, which could 

consist of several agencies and departments of the state. From the 

scoring, the highest scoring team is interviewed first to see if there 

is an agreement on scope of the work, procedure, timing, and finally 

cost proposal. If there is no agreement, then negotiations are cancelled 

and the second highest scoring team is interviewed. This extends down 

the line of applicants until an agreement is reached. So the first 

team knows that their cost proposal must be acceptable to the owner 

or they are permanently out. There is no chance for competitive 
"price cutting" by the applicants, As stated previously, price cutting 

is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously, 

and found that it was not successful, It resulted in poorly designed 

buildings lacking coordination in design, and the owner was the looser.

There are all quality of designers from, excel lent to very poor, as in 

all fields of endeavor. If the selection is based upon qualifications, 

the owner will get the better designer. If the selection is based upon 

cost only, he will get the poor designer, because less time and coordination 

will be spent on the design. Details will be incomplete or totally 

missing which will cost more change orders and more time spent during 

construction. Remember that a design team in the selection process has 

reached an amicable agreement with the owner on cost to furnish the 

services the designer deems necessary for a satisfactory design, so the 

design team is working for the owner to see that the owner gets full 

value for his money. During construction the design team is the owner's 

representative, to protects the owner's interests. If the designer has 

to bid competitively for the job, the good design team who wants to put 

the extra time into the job to protect the owner's interests will not 

be the low bidder. So the owner is going to be the ultimate looser.



Letter, SB 204

Some municipal governments oppose this bill because they are under 

the mistaken impression that they are going to get mor e  for their design 
money. They are going to get less, both in quality of design and quality 

of finished building, and they will have a monument consisting of the 

finished building for the lifetime of the building to remind them of 

their decision. This bill is an offshoot of the federal Brooks Act of 

1972 which requires selection of architects and engineers "on demonstrated 

competence and qualification for the type of professional services 

required and at fair and reasonable prices". As of 1983 twenty one 
states have adopted this policy with similar legislation. I strongly 

recommend that you do your utmost to get this bill out of committee with 

a vote favorable for passage. We need this legislation in Alaska to 

insure that we will not be saddled with buildings of m i n i m u m  design and 

maximum operating and maintenance costs.

Cordially

Vernon Akin



ALASKA CHAPTER 
THE AMERICAN INSTITUTE OF ARCHITECTS 

P.O. BOX 10-3563 • ANCHORAGE, ALASKA 99510

STATEMENT. DF, POLICY 

SELECTION OF ARCHITECTS/ENGINEERS 

F OR DESIGN SERVICES FOR PUBLIC BUILDINGS

T h e  A l a s k a  C h a p t e r  of t h e  A m e r i c a n  I n s t i t u t e  of A r c h i t e c t s  believes that 

government procurement policies should m ake quality d e s i g n  the key c r i t e r i o n  

in the s e l e c t i o n  of a r c h i t e c t u r a l  and engineering services. The Brooks Act 

provides the federal government with the ability to o btain A/E s e r v i c e s  f o r  a 
" f a i r  and reasonable" fee after having selected a fir m  based upon an open and 

v i g o r o u s  c o m p e t i t i o n  in t h e  a r e a s  of c o m p e t e n c e ,  e x p e r i e n c e ,  p r i o r  

performance, and qualifications. T h i s  A c t  f u r ther i d e n t i f i e d  as P u b l i c  L a w  

9 2 - 5 8 2 ;  92nd C o n g r e s s ,  H.R. 12807; O c t o b e r  27, 1 9 7 2  e s t a b l i s h e d  F e d e r a l  

Regulations governing t he s e l e c t i o n  of A r c h i t e c t s  b a s e d  on q u a l i f i c a t i o n s  

r a t h e r  t h a n  c o m p e t i t i v e  b i d d i n g .  T h i s  r e g u l a t i o n  w a s  e n a c t e d  a f t e r  

considerable study, debate, and investigation.

It is clear that procurement of design services on the basis of qualifications 

p r o v i d e s  the m o s t  c o s t - e f f i c i e n t  p r o c u r e m e n t  p o s s i b l e .  W i t h o u t  t h e  

q u a l i f i c a t i o n s - b a s e d  procurement procedure, public buildings are likely t o  be 

more expensive to build, to operate and to maintain, and t h e i r  d e s i g n  i s  f a r  

mo r e  likely to be unimaginative, uninspired, and inflexible.

T h e  A l a s k a  C h a p t e r / A I A  s u p p o r t s  q u a l i f i c a t i o n s - b a s e d  p r o c u r e m e n t  o f  A / E  

services for the following reasons:

P r o c u r e m e n t  of a r c h i t e c t u r a l  s e r v i c e s  is a very specialized type of 

procurement and should not be compared to "spare parts" procurement.

T h e  c r e a t i v e  exercise of reasoning, judgment, and design simply c a n n o t  

be reduced to dollars and cents price quotations.

I n  p r o c u r i n g  a r c h i t e c t u r a l  s e r v i c e s  the s c o p e  of w o r k  c a n n o t  b e  

sufficiently defined so as to provide the b a s i s  u p o n  w h i c h  t o  m a k e  a 
price quotation.

T h e  q u a l i f i c a t i o n s - b a s e d  p r o c u r e m e n t  p r o c e d u r e  p r o v i d e s  v i g o r o u s  

competition for architects seeking projects.

- W h e n  price and quality are considered together in selecting a fi r m  all 

too often disproportionate weight is given the l ow price bidder at t h e  

expense of quality.



- It is clear from congressional investigations that efforts to drive an 

a rch i t e c t’s fee as .low as p o ssible, t h r o u g h  p r i c e  b i d d i n g ,  i n c r e a s e  
the risk of faulty design.

- I t  is p a t e n t l y  i n c o r r e c t  to b e l i e v e  t h a t  l o w e s t  b i d  p r o c u r e m e n t  

procedures result in budget cost savings —  b e c a u s e  to c a l c u l a t e  the 

t r u e  c o s t  of a f a c i l i t y ,  a life-cycle bases must be employed. Thus, 

the expertise on the part of an architect c a n  h a v e  a d r a m a t i c  e f f e c t  

on maintenance and operating costs over the life-span of a building.

T h e  A I A ' s  M a r y l a n d - F l o r i d a  s t u d y  d e m o n s t r a t e s  conclusively that the 

low-bid procedure is more time consuming and costs m o r e  to a d m i n i s t e r  
than does the qualifications-based.

P r i v a t e  and p u b l i c  o f f i c i a l s  s u p p o r t  the B r o o k s - t y p e  procurement, 

which has been in e x i s t e n c e  for o v e r  12 y e a r s ,  as e v i d e n c e d  b y  t h e  

f a c t  t h a t  more than half the states use a similar method for procuring 

A/E services.

T h e  a f o r e m e n t i o n e d  P o l i c y  S t a t e m e n t  m a y  a p p e a r  s e l f  s e r v i n g ,  h o w e v e r  it 

includes the opinions and facts established by Government Agencies involved in 

A / E  p r o c u r e m e n t ,  t h e  A m e r i c a n  B a r  A s s o c i a t i o n ,  t h e  N a t i o n a l  A c a d e m y  of 

Science, and insurers in the C o n s t r u c t i o n  I n d u s t r y  and p r e s e n t s  c o n c l u s i v e  

e v i d e n c e  of the most cost effective and efficient method of the A/E selection 

to achieve excellence in design for the built environment.

T h e  f o l l o w i n g  p u b l i c a t i o n s  a r e  r e f e r e n c e d  a nd w i l l  be m a d e  a v a i l a b l e  on 

request. These documents confirm, in a substantial manner, the c o n c l u s i o n s  of 

the Alaska Chapter/AIA - Policy Statement:

Letter dated April 14, 1983 - Victor 0. Schinnerer & Company, Inc.

L e t t e r  d a t e d  F e b r u a r y  24, 1983 - D e s i g n  P r o f e s s i o n a l s  F i n a n c i a l  

Corporation.

Selecting Architects for Public Projects.

S e l e c t i n g  A r c h i t e c t s  for Public Projects - An Analysis And Comparison 

of the Maryland and Florida Systems.

- Legal Briefs for the Construction Industry.

- R e p o r t  o f  t h e  G S A  S p e c i a l  S t u d y  C o m m i t t e e  on t h e  S e l e c t i o n  of 

Architects and Engineers - June 1974.

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  M o d e l  P r o c u r e m e n t  C o d e  f o r  
Architect/Engineer selection for State and Local Governments.



TELEPHONES 
(907) S86-1325 
(907) 586-6526-

3 a 3
105 MUNICIPAL WAY, SUITE 301 
JUNEAU, ALASKA 99E01

TO:

FROM:

DATE:

SUBJECT:

S e n a t o r  E d n a  D e V r i e s ,  C h a i r  

M e m b e r s ,  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  C o m m i t t e e

S c o t t  A. B u r g e s  

E x e c u t i v e  Direct*

M a r c h  21, 1 9 8 5  

S B  2 0 4

O n  b e h a l f  o f  t h e  A l a s k a  M u n i c i p a l  L e a g u e ,  I r e s p e c t f u l l y  r e q u e s t  t h a t  

m u n i c i p a l i t i e s ;  i . e . ,  p o l i t i c a l  s u b d i v i s i o n s  n o t  b e  i n c l u d e d  i n  t h i s  bill. 

M u n i c i p a l i t i e s  a r e  b e s t  a b l e  t o  d e t e r m i n e  t h e i r  o w n  c o n t r a c t i n g  

p r o c e d u r e s ,  a n d  r e s i s t  a d d i t i o n a l  S t a t e  m a n d a t e s  w h i c h  r e s t r i c t  

m u n i c i p a l i t i e s  f r o m  t a i l o r i n g  t h o s e  p r o c e d u r e s  t o  m e e t  t h e  i n d i v i d u a l  

c o m m u n i t i e s '  n e e d s  t o  c o m p l e t e  a s a t i s f a c t o r y  p r o j e c t  a n d  t o  d o  s o  a t  a 

g o o d  p r i c e .

T h e r e f o r e ,  p l e a s e  d e l e t e  S e c t i o n  3 6 . 9 8 . 0 4 3  (d) o f  S B  2 04 i n  i t s  e n t i r e t y .  

T h a n k  y o u .

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



C O M M E N T A R Y  S B ' 2 0 - ^

The 700% Solution—A Billion Dollar Ripoff
By Paul J. Andrews
(A commentary in  the April 1980 edition 
of Government Executive addressed the 
issue of the high cost o f architect-engineer 
services in Federal contracts. The follomg 
opinionJcommentary is an update on that 
same issue and was submitted by a long­
time (1946-1978) Federal employee who 
is now retired from  Government service 
but retains a strong interest in  Federal 
expenditures. An attorney, Mr. Andrews 
spent much o f his Federal service in  the 
areas of supply, contracts, claims and 
compliance.)

O n e  of the obvious ways to reduce the 
federal deficit is to reduce the outlay of 
funds for federal procurement; a id  an im­
portant procurement technique to reduce 
prices is by competitive bidding or nego­
tiation. On August 11, 1983, President 
Reagan called on the heads of depart­
ments and agencies to increase price com­
petition in the $160 billion spent annual­
ly in federal procurement and restrict the 
use of noncompetitive procurement. As 
a part of its deficit reduction package, 
both houses of Congress drafted a "com­
petition in contracting” bill (S. 338 and 
H.R. 5184).

The one exception, in the latter bill, to 
more "fair and open competition” is the 
procedures in the Brooks Act (sponsored 
by Rep. Jack Brooks and passed on Oc­
tober 27,1972), which forbids price com­
petition for architect-engineer (A/E) ser­
vices. A/E fees in federal procurement 
total about $5 billion annually. In the 
"Deficit Reduction A ct of 1984” (P.L. 
98-369, enacted July 18, 1984), which 
combined the two bills, the Federal P ro­
perty Act was amended to provide (sec. 
309 (b)) tha t—"the term ‘competitive 
procedures' means procedures under 
which an executive agency enters into a 
contract pursuant to full and open com­
petition. Such term s also includes—

(1) procurement of architectural or 
engineering services conducted in ac­
cordance with title IX of this Act (40 
U.S.C. 541 e t seq) [the Brooks Act]” . 
On April 25, 1978, antitrust action 

against the A/E industry (National Soci­
ety of Professional Engineers v. U.S.) 
culminated in the Supreme Court’s deci­
sion that the traditional method of select­
ing A/Es without comparison of prices

was a “frontal assault on the basic policy" 
of the Sherman Anti-trust Act. B u t by 
then the A/E code of ethics prohibiting 
comparison of prices had been w ritten  
into law (the Brooks Act, dated October 
27, 1972).

The current NSPE Code of E th ics (as 
revised, July 1981) rescinds section 11(c) 
of its previous code, recognizing the 
Supreme Court decision, and perm its 
price negotiation for A/E services. The 
private client may now compare prices of­
fered by competing A/Es; bu t the federal 
government client is forbidden by the 
Brooks Act from making price com pari­
sons. The new NSPE Code also notes 
th a t "Engineers and firm s may indi­
vidually refuse to bid for engineering ser­
vices. Clients are not required to  seek 
bids for engineering services . . .  S ta te  
registration board rules of professional 
conduct, including rules prohibiting com­
petitive bidding for engineering services, 
are not affected and remain in full force 
and effect” As we shall observe later, the 
absence of price comparison resu lts  in a 
600 to 700 per cent price spread in  the 
cost of A/E services. In o ther w ords, the 
Brooks Act alone insures th a t A /E  ser­
vices which could be obtained for $50,000, 
will cost the federal governm ent as much 
as $350,000.

A survey of the largest construction 
firms in the east revealed a  definite move 
toward price comparison in the A/E selec­
tion process. Joe Wood of M arrio tt Cor­
poration said that for the design of hotels 
and facilities around the world they ask 
for A/E design proposals w ith prices, 
then select the proposals in the lower half 
of the price range and negotiate with the 
best qualified A/E. Alan B rangm an said 
Oliver T. Carr Co. was paying tim e and 
service rates for A/E services but found 
the costs so high that the project m an­
agers are now going into the m arket 
place to expand the pool of eligible A /Es 
and to negotiate lump sum prices with all 
A /Es qualified for the particular design 
job. Steve Hayes, Project M anager for 
the Washington-Baltimore area for Cabot 
and Forbes, who construct multi-story of­
fice buildings, said they use Skidmore, 
Owings and Merril as the A/E for their 
largest buildings; but in suburban areas 
(for designs of smaller facilities) a 
feasibility design is developed, a pool of

qualified A/Es is selected and price is 
negotiated with all of them. The con­
sensus was that price comparison for A/E 
services is the definite trend—in order to 
reduce costs of design work and continue 
to obtain highly qualified A/Es.

In its December 1972 report, the Com­
mission on Government Procurement 
recommended price competition as a 
"non-dominant factor" in selections of 
A/Es. Congressman Brooks, in the ensu­
ing 12 years has never sought review of 
the Brooks Act, although for most of 
these years he has been in a prime posi­
tion, as Chairman of the House Govern­
ment Operations Committee, to do so. He 
has repeatedly stated that the Act calls 
for ‘fair and reasonable" prices and if 
administration of A/E procurement fails 
to curb excessive profits, it is not his 
concern. Section 2753 of the recently en­
acted Deficit Reduction Act of 1984 final­
ly calls for a study of all factois in the 
procurement with recommendations from 
the Office of Federal Procurem ent Pol­
icy (OFPF), where the survey will be 
conducted.

In August, 1983, the Inspector General 
of the Department of Transportation 
t ublished an investigative report in which 
he reviewed 102 A/E grant-funded con­
tracts and concluded tha t there had been 
a loss of tens of millions of dollars to the 
American taxpayer. Fifty three percent 
of the contracts were entered into 
without the benefit of adequate cost 
estimates and analyses of A/E costs and 
68 percent of the contracts were no t suf­
ficiently documented to show that reason­
able prices were obtained. Ten of the con­
tracts showed a price spread of 7 to 733 
percent for the same services. Frank 
Musica, Washington Counsel for the 
American Society of Civil Engineers, ex­
plained that price spreads of $50,000 to 
$300,000 (600 percent) were not unusual 
for A/E proposals on the same project 
because the federal agencies were unable 
to define adequately the scope of work. 
The anomaly in this assertion is that 
federal agencies also claim they cannot 
define adequately the scope of work for 
a  particular project for the purpose of 
price comparison among the three best 
qualified A/Es selected. Having said that, 
the agency immediately enters into a con­
tract with the best qualified A/E in which
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acupe ui worn is utumeu suilicientiy to 
measure the A /E 's performance.

The significance of the price spread is 
th a t so much of A/E design work is re­
petitive (such as rooms and other space 
un iti in a building) that prices paid in the 
past become the basis for estim ates by 
the governm ent or the client for future 
design projects. Prices near the top of the 
600 to 700 percent spread, therefore, 
create a plateau estimated price for 
future projects. If the three best qualified 
A /Es are permitted to offer prices for 
comparison by the client, and the plateau 
price offered by the best qualified A/E is 
a t the top of the 700 spread, the prices 
offered by the other two best qualified 
A /Es could introduce competition a t the 
300 percent and 100 percent level. The 
A/E industry price fixing rate schedules, 
of course, keep prices a t  the 700 level. 
And if over 98% of A/E contracts are  
awarded by the federal governm ent to 
the best qualified A/E at the 700 level the 
inflationary trend in prices is obvious. 
N otwithstanding this inflationary trend, 
in the 12 years that the Brooks Act has 
been in effect, no effort has been made 
by the Federal Government to survey the 
prices for A/E services.

The absence of requirements for com­
petitive price negotiation in the A/E 
selection process is the crux of the pro­
blem of excessive profits. The DOT audit 
found that "in 36 percent of the 102 A/E 
contracts reviewed, available evidence 
indicated that A/E firm proposals w ere 
apparently accepted without analysis or 
efforts to negotiate reasonable prices. 
I t  appeared that these grantees did not 
have either the capability or the incentive 
to conduct meaningful (price) negotia­
tions with the A/E firms."

From  the time the Brooks A ct was 
enacted, price neogitation has been a 
charade. The A/E selected as best quali­
fied prescribes the industry fixed price for

me services required. The federal or 
grantee client m ust accept this price or 
lose that A/E. The client knows if he goes 
to the other selected A /Es he will be of­
fered the same industry ra tes on a take- 
it  or leave-it basis. So, why lose the best 
qualified A/E?

Statistics bear this out. In 1979, the 
Department of Defense reported to a 
House Committee tha t “ I t is estimated 
by the military that less than two percent 
of contract negotiations are formally ter­
minated with the top-ranked (A/E) firm 
and negotiations undertaken with the 
second-most-qualified firm, and almost 
non-existent when negotia tions are 
undertaken with the third or lesser- 
ranked firm". In the Military Construc­
tion Program in fiscal years 1979, 1980 
and 1981 the Navy and Army awarded 
480 A/E contracts—474 to  the best-qual­
ified firm and 6 to the second (or 98.7 per­
cent to the best-qualified firms). Efforts 
by the Corps of Engineers to te s t com­
petitive pricing for A/E services were 
thwarted by the D epartm ent of Defense 
and Congressional com m ittees on the 
ground that such tests were forbidden by 
the Brooks Act.

The Comptroller General continues to 
issue reports favoring a  form of price- 
competition for A/E services but refrains 
from raising the subject when testifying 
on procurement legislation. However, in 
presenting the views of the D epartm ent 
of Justice on the O FPP d raft “Proposal 
for a Uniform Federal Procurem ent Sys­
tem”,dated February 12,1982, Assistant 
Attorney General R obert A. McConnell, 
in his letter of February 20,1982, stated 
tha t although Justice supported the pro- 
competitive policy objectives of the pro­
posal, " . . .  we strongly believe it to be 
deficient in not requiring competitive pro­
curement of architect and engineering 
services.” Justice recommended repeal of 
the Brooks Act and elimination of "the

current anticompetitive restraints upon 
A/E services procurement." Apparently 
in conformance with the Administration’s 
pro-industry policy, the OFPP ignored 
the "strong" advice of Justice with re­
spect to A/E procurement reform when 
it sent its final System proposal to the 
Congress.

The primary factors in the selection 
process for other professional services is 
the professional competence of those who 
will do the work and the relative merits 
of proposals for the end products. The fee 
to be charged is not a dominant factor but 
price comparison is required. It is this lat­
ter factor which is missing under the 
Brooks Act.

Professionals who perform work simi­
lar to that performed by A/Es have 
sought to be included under the Brooks 
Act. Appeals to the Comptroller General 
of the United S tates by the Association 
of Soil and Foundation Engineers, and by 
other engineering firms referenced in 
that opinion, to be exempt from price 
competition for services their members 
performed tha t w ere related to A/E ser­
vices, were denied because the Brooks 
Act procedures are strictly limited to such 
services “ when performed by A/E firms." 
However, the surveyors and mappers 
ihave prevailed; 97 Stat. 311 adds their 
services to the Brooks Act. This was ac­
complished by a floor amendment intro­
duced by Senator Charles Percy to the 
supplemental appropriations act of 1983 
(P.L. 98-63). Other professionals (real 
estate appraisers, lawyers and others) 
have sought, over the years, to get aboard 
the gravy train that has profited the A/Es 
so much.

With the support of the Brooks Act, 
sole source procurem ent of A/E services 
a t prices fixed by the industry have lulled 
state and federal contracting and admin­
istrative officials into a state of euphoric 
disregard of all sound contracting prin­
ciples. Money is poured into A/E projects 
with no evaluation of cost or accountabil­
ity required. The rationale is that the ulti­
mate cost of the design concept, whatever 
it is, will be justified in the construction 
to which it is applied. The logical control 
is to be found in some kind of price com­
petition. The A/E lobby in Congress is 
betting its money against sur<i a  re treat 
from the status quo.

I t is encouraging that the Deficit Re­
duction Act of 1984, in its final provision, 
calls for a study of procurement of pro­
fessional services, including A/E services. 
The report on the legislation (House Re­
port 98-861) proposes a system in which 
all qualified persons be encouraged to 
submit a competitive proposal in response 
to each solicitation for services "and in 
which the award is made to the bidder on 
the list who can perform the service for 
the lowest over-ali cost." This is the light 
at the end of the tunnel. May this com­
m entary contribute to the study of pro­
curem ent of A/E services.
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KODIAK ISLAND BOROUGH
RESOLUTION NO. 85-36-R

A RESOLUTION OF THE KODIAK ISLAND BOROUGH ASSEMBLY OPPOSING SENATE 
BILL NO. 204 CONCERNING CONTRACTS FOR ARCHITECTURAL ENGINEERING AND LAND 
SURVEYING SERVICES.

WHEREAS, Senate B i l l  No. 204 has been introduced to become law and 

proposes to require se lect ion of arch itectura l  engineering and land surveying 

services from firms pr ior  to any cost discuss ions, and

WHEREAS, the present system of requesting proposals allows cost 

consideration to be part of the select ion c r i t e r i a ,  and

WHEREAS, the proposed system would increase the costs of such 

contracts in Alaska, and

WHEREAS, the public in terest  i s  best served by the current cost 

ef fec t ive  method of se lect ion and i s  not served by the proposed law.

NOW, THEREFORE, BE IT RESOLVED by the Kodiak Island Borough Assembly i 

that Senate B i l l  No. 204 f a i l  to pass out of committee and not be considered 

for  law, and ^

BE IT FURTHER RESOLVED that copies of th is  resolution be sent to the 

following ind iv idua ls :  j

The Honorable B i l l  Sh e f f ie ld ,  Governor of Alaska
The Honorable Edna DeVries, Chairman, Senate C&RA Committee
The Honorable Fred F. Zharoff,  State Senate
The Honorable David W. Thompson, House of Representatives

PASSED AND APPROVED this  4th day of April 1985

ATTEST:



DESIGN PR O FE SS IO N A LS  FINANCAI rnp pnu atiom
P.aOfiAWERDPFC . M 0N T E n E , CAL, P 0 n N 1 / ^ f G A ,C O R P O R A T I O N

February 24, 1983

Mr. Jeffrey Rosenblum 
121 Wentworth Street 
Charleston SC 29401

Dear Mr. Rosenblum:

This letter will be in reply to our telephone conversation 
of today wherein you asked about our views on competitive 
bidding by Architects and Engineers. I will try to give 
you seme background information that will support our 
opinion on this subject.

Two recent independent studies have supported the argument 
that competitive bidding is not the most-effective guard­
ian of the public interest. Both the Standing Committee 
on Procurement Policy of the National Academy of Sciences 
and the Architect, Engineer and Professional Services 
Committee of the American Bar Association concluded that 
the basic purpose of the Brooks Act is to mandate a selec­
tion process that puts the emphasis on professional quali­
fication and quality of services. These studies presented 
several reasons for their conclusion that selection of an 
Architect/Engineer based upon competitive bidding would 
not be in the best interests of the government, among them 
were:

• . . s

o The Brooks Act system of negotiating a con­
tract with the "highest qualified firm for 
architectural and engineering services at 
compensation which the agency determines is 
fair and reasonable to the government" has 
been working well. There certainly are not 
sufficient problems witi this concept to 
justify significant modification of the 
law.
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o According to the National Academy of
Sciences1 study, the inclusion of fee in 
the procurement process will "inevitably 
lead to fee becoming the overriding 
consideration."

o In order for fee bids to be meaningful, the 
government will have to define specifically 
what services would be expected in the per­
formance of a contract. Agencies would 
have to develop these detailed statements 
of work before beginning competitive nego­
tiation on fees. Developing a legitimate, 
precise statement of work would probably 
.require two rounds of negotiation with 
several competing firms, a process that 
would be extremely time consuming and 
inefficient.

o The price of the Architect/Engineer con­
tract is almost insignificant compared to 
the overall cost of most projects. A re­
duction of costs in the design phase can 
have an extremely adverse effect on the 
quality of work and can result in higher 
construction costs, operating and mainte­
nance costs and contract administration 
costs. A simple case of "penny wise and 
pound foolish."

o Without the Brooks law approach to procure­
ment, Architect/Engineer firms that have an 
abundance of work will tend not to seek 
government contracts. Thus, the government 
frequently will find itself in the position 
of having to choose from among mediocre 
firms.

Beyond the abgve-cited studies, our own experience indi­
cates that the competitive bidding process is destructive 
to the building of a cohesive team that is characteristic 
of successful projects. In the long term no one benefits, 
least of all the owner (government). Often, a greater in­
vestment in a full scope of services by the Architect/- 
Engineer results in design refinements and better solu­
tions which reduce construction and lifetime costs. A few 
extra hours spent in analysis and explanation can change a



Mr. Jeffrey Rosenblum 
February 24, 1983 
Page Three

client's direction and save him hundreds of thousands, or 
even millions of dollars. Simply put, the negotiated fee 
system ensures that the effort to reduce costs will be 
part of the design professional's service.

From our point of view, the underwriting of professional 
liability insurance for architects and engineers is 
tenuous business at best - a marginal situation. Any 
practice that erodes the quality of the construction pro­
cess increases the burden of exposure to catastrophic 
loss. Our prohibition against those who would conduct 
business in a less than professional manner is for the 
protection of the design professions and the general pub­
lic. Should your state allow competitive bidding by 
Architects and Engineers, we will seriously consider not 
covering those policyholders of ours who operate in this 
fashion in South Carolina.

I hope this information is helpful to you.

Yours truly,

Bernard P. Engels 
Senior Vice-President

BPEidlf



p r o s p e c t i v e  c l i e n t  to c o m p a r e  s e r v i c e s  on the b a s i s  of p r i c e  p r i o r  to 

■ 5 C i e c t i o n , .and it p r e s u m e s  that the c o n t r a c t  will go to the qualified firm 

s u b m i t t i n g  t h e  l o w e s t  p r i c e d  Of t h e  2 9  s t a t e s  whi c h  ha v e  statutes on A/E

I* '

s e l e c t i o n ,  21 are s i m i l a r  to the Brooks.bill and the Model Code; twelve spec­

i f i c a l l y  e x e m p t  A / E  s e l e c t i o n  from c o m p e t i t i v e  bidding; two prohibit bidding 

f o r  A / E  s e r v i c e s  by law; one pe r m i t s  a g e n c i e s  to request price proposals at 

t h e i r  discr e t i o n  (Georgia); and one requires price proposals (Maryland). Table 

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS 

States which prohibit competitive bidding for A/E services in L a w ;

Tennesee Texas

States which exemot A/E services frcm aeneral biddina requirements:

California

District of Columbia

Hawaii

Illinois
Kentucky

Hississippi-by attorney 

general's ruling

New CJersey 

New York - by state 

comptroller's opinion 

Ohio

Oklahoma

Pennsylvania

Wyoming

States callincj for selection based on qualification:

Twith procedure requiring ranking of firms, negotiation on scope of project 

and fee with the top firm. If no contract can be reached, negotiations are 

terminated and taken up with the second ranked firm, etc.)

California (1973) Nebraska (1978)

Connecticut (1979) New Hampshire (1973)
Colorado (1979) . • New York State (1980)
Delaware (1976) Oklahoma (197<0

Florida (1973) Pennsylvania-building (1975)
Kansas As and Es (1977) construction offices

Kentucky (1978) South Carolina (197*0

Louisiana (1975) Texas (1971)

Haine (1979) Utah (1980)

Massachusetts (1975) Virginia (1980)

Minnesota (1975) Washington (1981)

^  >

^"Report of the GSA Special Study Committee on the Selection of 

Architects and Engineers," Part IV, Appendix F, p. 1 (Dune 197*0.
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.t. idfxA PU BLIC LAW 92-582; 92ND C O N G R ESS, H .R. 12807; O CTO BER 27,1972
AN ACT

To ar :end the Federal Property and Adm inis­
trative Services Act o l 1949 in order to estab­
lish Federal policy concerning the selection ol 
firm s and individuals 10 oedorm  architectural, 
engineering, and related services lo r the Fed­
eral Government.

Be it enacted by the Senate and House o l 
Representatives o lth e  United States o l A m er­
ica m Congress assembled. That the Federal 
Propeny and Administrative Services Act ol 
1949 (40 U S.C. 471 et sea ) is am ended by 
adding at the end thereol the following new 
title:*
"TITLE IX —SELECTION OF ARCHITECTS
AND ENGINEERS
'‘Definitions

Sec. 901. As used in this title—
"(1 ) The term lirm  means any individual, 

lirm . partnership, corporation, association, or 
other legal entity permitied by law to practice 
the professions o l architecture or engmeer- 
ing.

"(2 ) The term agency head means the 
Secretary. Administrator, o r head ol a de­
partment. agency, or bureau ol the Federal 
Government.

"(3 ) The term architectural and engineer­
ing services' includes those proless'onal serv­
ices o l an architectural or engineering nature 
as well as incidental services that m em bers ol 
these professions and those in their employ 
may logically c r justifiably perform .2 
" P o l i c y

' Sec. 902. The Congress hereby declares it 
to be Ihe policy ol the Federal Government to 
publicly announce all requirements lo r archi­
tectural and engineering services, and to ne­
gotiate contracts lo r architectural ana sr.qi- 
npenrn  sonjic.es nn ensis ot oemonstra:edi
com petence ana qualification ipr me tyce ol 
pm iessionai services rccm ir-i: ann at iair ana 
ro^gprngie prices ~ “
Requests to r uata on architectural and engi­

neering services 
"Sec. 903. In the procurement ol architec­

tural and engineering services, the aqency 
head shall encourage firms engaged in the 
lawlul practice ol w e ir prolessmn to submit 
annually a statement o l Qualifications and 
perform ance data The agency head, lo r each

proposed protect, shall evaluate current staie- 
ments o l qualifications and performance dcla 
on file with the agency, together with those 
that may be submitted by olher lirm s regard­
ing the proposed project, and shall conduct 
discussions with no less than three lirms 
regarding anticipated concepts and the rela­
tive utility o l alternative methods ot approach 
lo r lurnishing the required services and then 
shall select therefrom, in order o l preference, 
based upon criteria established and published 
by him, no less than three o l the firms deemed 
to be the most highly qualified lo provide the 
services required.
"Negotiation o l contracts lo r  architectural and  
engineering services 

"Sec 904. (a l  Tug aoencv head shall nego­
tiate a contract wun tne mcr.est Quaii'ieo lirm  
lor arcr.nectura. ano encmeermo se*vices at 
com censatnn .-m -n  tne acencv neaa de­
termines is iair a n d . '  asonaoie to me uovern-

H .cM . TIT ,'Tfaking such determ ination, the 
agency head s.nali take into account the esti­
mated value oi the services to be rendeied. 
the scope, complexity, and prolessional na­
ture thereol 

'(b ) Should the agency head be unable to 
negotiate a satisfactory contract w ith the lirm  

! considered to be the most Qualified, at a price 
he de'ermmes to be fair and reasonable to the 
Government, negotiations with that lirm  should 
be lo rm ai'y terminated. The agency head 
should then undertake negotiations with the 
second most qua,:,~ '' m. Failing accord 
with the second m  ;d lirm. the agency
head should termn . negotiations. The 3gency 
head should then undertake negotiations with 
the third most qualified firm 

"(c ) Should the agency head be unable to 
negotiate a satisfactory contract with any ol 
Ihe selected lirms, he shall selecl additional 
li'm s  in order o l their com petence and qualt- 
licalion and continue negotiations in accord­
ance with this section until an agreement is 
reached."3 

Approved October 27 .1972.

'Arctiitecis and enqmpers Federal seieci'on ooiicy. 
estaolishmeni 63 Slat 377.82 Slat 1104 

J86 Slat. 1278 
■>86 Stai 1279 
LrCISLA TIVE HISTORY
HOUSE REPORT. No. 92-1 188 (Comm on Go\- 
ernmeniOceralions)
SENATE REPORT. No 92-1219 (Comm on Gov-, 
ernrrenl Operations!
CONGRESSIONAL RECORD Vol 118(1972) July 
26 considered and passed House Oci 14. consid­
ered and passed Senate
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BACKGROUND

On October 10, 1973, Arthur F. Sampson, the Administrator of the General 

Services Administration, announced his Intention to appoint a "Special 

Study Committee to scrutinize the architect-engineer selection process 

of the agency."1 He made 1t clear that his decision was not prompted by
i

a belief that; the GSA system was defective. Rather, he wanted to confirm 

his opinion that the basic system was sound and, 1n the process, receive

any suggestions for Improvement.^

* ’
v v V -

The Administrator convened a Joint meeting of the GSA National Publilc 

Advisory Panel on Architectural and Engineering Services and the GSA 

Public Advisory Council on October 19, 1973 and requested their advice 

regarding the scope, structure and membership of the Special Study Ccnmlttee,

The Study Committee first met with Mr. Sampson on December 10, 1973. Members 

«? • chosen from the architectural, engineering and legal professions,

private Industry, government, the academic ccnmunity, and the press.

Gerald D. Hines, a developer/builder from Houston, was appointed Chairmap,

The Conmlttee was asked to conduct an "Independent and comprehensive study of 

GSA's existing procedures", to make whatever recommendations for improvements 

deemed necessary,’and to report to the Administrator by June, 1974L3

In order to carry out Its assignment, the Special Study Comnittee focused on 

the GSA procedure rather than specific contract awards.* The Chairman 

appointed several subcommittees and asked them to undertake the following:



BACKGROUND (con't) . *
i

1. Collect and analyza Federal statutes, regulations 

and Instructions governing the award of A-E con­

tracts. Document the authority for GSA's A-E
• • # 

selection process. Identify and evaluate dlffar-

ences between GSA procedures and those of other

agencies.

*
2. Collect and analyze the A-E selection'procedures 

of states and foreign governments.

, 3. Collect and analyze A-E selection policies of a

representative number of quasi-governmental au­

thorities, major corporations and private entre­

preneurs. * *•

4. Collect and analyze studies of A-E procurement

made by the Congress, the Commission on Government

Procurement, Federal agencies, local and state '
“’•t

governments and professional societies.

5. Collect and analyze Information that describes

and defines competitive bidding as applied to

'*• A-E procurement. Determine whether competitive

bidding would Improve the GSA process.

6. Assess the public Image of G S A’s A-c selection

process. • •

In carrying out their assignments, the Subcommittees and/or staff prepared 

a statistical analysis of GSA projects awarded during 1970-1973,5 conducted 

comprehensive research In their areas of concern, held public hearings,6

2
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. • t * < ,

conducted I n t e r v i e w s /  utilized questionnaires3 and attended a round-table
* • • . . .  . . . .  . .

discussion with knowledgeable Individuals. Extensive public notice was*

given to all elements of the Committee's work to encourage participation

by all Interested parties.’ In addition, Committee members and staff 
• •• • . . 

attended Advisory Panel and Evaluation Board meetings 1n order to observe

the selection, process 1n operation.

The findings, conclusions and recommendations that follow relate directly
t

to the Administrator's study request and are documented 1n the subcommittee 

reports. In addition, the subccnmlttee and related reports contain other

Information and suggestions concerning A-E procurement. Each of these
• ••

reports 1s an Integral part of the Committee's work and must be read 

to obtain a clear understanding of those recommendations adopted by the 

full Committee.

In developing reccmr/endations to Improve the GSA process for the selection 

of A-Es, Subcommittees were instructed to measure any recommendation against 

the following criteria:

• Will 1t minimize or eliminate the opportu­

nity for unethical or Illegal practices?

• Does 1t recognize the economics of Federal 

c o n s t r u c t i o n ^  and the necessity of safeguards 

built Into the public construction process?

• Does 1t Improve the design and functional 

quality of Federal construction?

3



Feasibility of Competitive Bidding

Based on testimony presented at a public hearing, Interviews with key

Individuals on both sides of the Issue and a'review of available opinion

on this subject, tba Committee found that price 1s one of the factors in

awarding an A-E contract by both government agencies and private entrepre-'

neurs. Those who procure A-E services seem to be sophisticated buyers who,

for the most part, engage 1n serious price discussions after selecting the

firm most qualified to perform the particular project. Price bidding was

found to be a factor 1n the selection process only 1r rare instances when

the work was of a quas1-profess1onal nature and capable of accurate and

1 8
complete specification 1n advance.

/  • • V
The data and opinion offered favored the negotiated procurement process 

followed by the General Services Administration. No facts were presented
t — — — — — __________________________________

to suggest that this method led to unsatisfactory results or higher A-E ^

fees. Those testifying 1n favor of price competition argued that price
• # •

should be a factor only when the scope of services was "adequately defined"

19
and when firms were "equal" 1n ability. Those opposed to price competition 

testified that the scope of services could not often be defined 1n advance 

and that purchasing professional services by low bid might create an 

adversary relationship between the client and low bidder which could be 

counterproductive to ultimate life-cycle cost.^®



CONCLUSIONSr  •- m I ■ ■ '■■■ ■ i

General

The Study Canmittee believes that the basic concept of GSA's A-E selection

process 1s a good one. There 1s a great deal of Interest 1n and competition

for GSA work among the design professionals. Hell qualified architects and

engineers are selected for GSA projects. Firms without previous Government

25
experience have a fair opportunity to obtain GSA contracts.

The Committee 1s of the opinion that several modifications 1n GSA's procedures 

should be made which would improve the selection process consistent with the 

public Interest. These Improvements are particularly necessary 1n light of 

the need to maintain public confidence 1n the A-E procurement process.

13
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Convention ’85 
Will Show How 
To Integrate 
Design Trends 
Into ‘Value 
Architecture’
How can architects apply the 
newest design techniques to 
create quality facilities for the el­
derly, energy-elficient "smart" 
new buildings, space-efficient 
interiors and other projects that 
produce profits for their clients 
and themselves?

The 1985 AIA National Con­
vention in San Francisco. June 
9-12, will feature 10 information- 
packed hours of special design 
programs to help architects in.e- 
grafe new techniques into the 
various facets of "value architec­
ture."

The “Value Architecture" con­
vention's four professional inter­
est programs, covering design 
for aging, research and design, 
interior design and the 1985 AIA 
design awards, will complement 
a wide range of professional de­
velopment seminars, small- 
group consultations and theme 
programs. (See Memos #680 
and #681.)

The workshop on "Design for 
Aging" will review the special 
needs, information sources and 
design guidelines available for 
all environments—from indepen­
dent living communities to 
health, recreational, cultural and 
extended-nursing-care facilities 
—for the fastest growing segment 
ol Americas population.

This comprehensive program 
will be led by former AIA Board 
member Samuel A. (Pete) Ander­
son III of Richmond and Martin H. 
Cohen, FAIA, New York City.

Another in-depth program will 
present highlights of the Insti­
tute's “Research and Design ’85"

conference to be held this March 
in Los Angeles, where architects 
are expected to explore state-of- 
the-art findings from architec­
tural research and technology.

This workshop will emphasize 
the application of new design 
and management tools—espe­
cially computers—to energy­
conscious design, life safety and 
codes, building redesign, design 
of specialized facilities and en­
vironmental needs.

Moderated by Earle W. Kennett 
of the AIA Foundation's research 
department, the research and de­
sign program will feature se­
lected papers from the March 
conference.

Interior design's value as a 
project-enhancing service to cli­
ents will be addressed in the 
"Designing Value Interiors" work­
shop. Participants will examine 
how interior design has emerged 
as one of the fastest-growing di­
mensions of the design profes­
sion and how it can become one 
of the most profitable services of 
architecture firms.

The interior design workshop 
will be led by Michael Brill, presi­
dent of the Buffalo Organization 
for Social and Technological In­
novation.

The final design program will 
include a series of panel discus­
sions of AIA Honor Award-win­
ning projects for 1985— from per­
spectives of both the architect 
and the .’ lient. Panelists will dis­
cuss hew quality design adds 
"value"—monetary and other­
wise— loan architectural project.

Essex (Con.i.) architect Mark 
Simon will moderate these dis­
cussions.

"This year's design programs 
offer a unique and valuable op­
portunity for architects to learn 
more about design excellence 
and the tools for creating it," ex­
plained 1985 convention chair­
man Joseph Monticciolo, FAIA.

Qualifications 
Or Price: How 

^Should States 
Select A/Es for 
Public Projects?
Which is more cost-effective for 
state governments: Selecting ar­
chitects and engineers primarily 
cn the basis of qualifications or 
on the basis of their fees?

This question is the focus of a 
recent AIA study comparing the 
experience of Maryland, which 
selects architects and engineers 
on the basis of price and other 
qualifications, and Florida, which 

■emphasizes technical qualifica­
tions in the selection system.

The AlA-supported "Brooks 
Act" approach to granting public 
building contracts, specifying 
that A/Es be selected on their 
qualifications subject to negotia­
tion of fair and reasonable com­
pensation. is used by most lo­
calities: the federal government 
and the majority of state govern­
ments, including Florida.

Maryland, however, has advo­
cated its selection process as 
more cost-effective than the tradi­
tional "Brooks Act’  approach, 
thus prompting the AIA to include 
Maryland in the study.

Florida was selected for com­
parison because, until price en­
ters the process, its A/E selection 
is similar to Maryland's.

The study concludes that 
Maryland's A/E selection process 
"is significantly more time-con­
suming and expensive than Flor­
ida's," according to AIA Board 
member David E. Lawson, chair­
man of the AIA A/E Selection 
Consulting Group.

In Maryland, total costs of the 
A/E portion of Ihe capital con­
s t ru c ts  process average 13 per­
cent ol estimated construction 
costs; but in Florida they average 
only 6.8 percent. While A/E fees



are lower in Maryland than in Flor­
ida, "the added costs of the Mary­
land process far outweigh the 
savings in A/E fees," reports the 
study.

These added costs are in part 
the result of a larger administra­
tive staff and budget necessary 
for preparing detailed programs 
on which architects and engi­
neers can submit price pro­
posals. These program descrip­
tions also take additional prepa­
ration and review time, resulting 
in costly delays.

While Maryland requires the 
consideration of both price and 
technical competence when award­
ing contracts, the study finds that 
price is becoming the dominant 
factor in the system.

Of the last 40 projects awarded 
by the Marylancf Department of 
General Services prior to June 
1983, 33 (83 percent) went to the 
firms with the lowest price pro­
posals.

Although both state govern­
ments are pleased with their A/t 
selection procedures and Ihe 
quality of the buildings that re­
sult, A/Es in Maryland afe re­
sentful of its system.

“Most A/Es who design state 
projects in Maryland dislike the 
system, which they feel rewards 
them inadequately," reports the 
study.

The Maryland system, which 
requires competing firms to sub­
mit elaborate technical pro­
posals accompanied by fixed 
prices, results in extraordinary 
costs to firms that compete but 
are not awarded contracts. These 
costs are eventually passed on to 
consumers of A/E services, ac­
cording to the study.

Contact: Nancy Somerville, 
AIA government affairs, (202) 
626-7386.

New AiA/SC 
Specifications 
For High-Tech 
Buildings Can 
Ease Design 
Problems
To help architects adapt to 
rapidly changing construction 
technology, the AIA Sen/ice Cor­
poration is expanding its M aster- 
Spec system by developing spec­
ifications for a new generation of 
highly automated buildings.

Specifications ‘or these so- 
called "intelligent" buildings are 
designed to alleviate problems 
tor design professionals who 
have limited experience working 
with high-technology construc­
tion systems.

Entering the marketplace in the 
wake cf the ATuT divestiture and 
the explosion of computer tech­
nology, "intelligent" systems use 
a network of sensors to determine 
a buildings environment, and 
computers and microcomputers 
to adjust building controls to 
ever-changing conditions.

M asterSpec w ill now em pha­
size transm ission m edia, te le ­
com m unica tions systems, ligh t­
ing, bu ild in g  contro ls, s igna ling , 
energy-m anagem ent systems and 
b u ild in g  autom ation.

Specifically, new building con­
struction technologies for trans­
mitting audio, video and data 
signals may significantly affect 
architectural designs.

These signals, generally trans­
mitted through electronic cables, 
can now be sent with fiber op­
tics—a much smaller medium. 
Use of fiber optics can dramat­
ically alter the amount and type of 
space necessary to accommo­
date transmission equipment in 
new buildings.

Contact: William Aird. AIA/SC, 
(202) 626-7371.

6 ‘Energy in 
Architecture’ 
Workshops Are 
Scheduled for 
Early 1985
Architects can continue to sharp­
en their knowledge and skills in 
energy-conscious design by tak­
ing advantage of the Institutes 
comprehensive "Energy in Archi­
tecture" workshops this year.

The schedule for this winter 
and spring:
—"Microcomputer-Based Energy 
Analysis (level 4a), Feb. 28, Mor­
aine Valley Community College, 
Argonne. III.:
—Energy in Design: "Tech­
niques" (level 2). Feb. 28-March 
1, AIA Building, Washington,
D.C.:
—"Energy-Conscious Redesign" 
(level 3c), March 21-22, Kona Kai 
Club, San Diego:
—“Energy in Design: Process" 
(level 3a), March 28-29, AIA 
Building, Washington, D.C.;
—"Microcomputer" (4a), April 15, 
San Diego:
—"Redesign" (3c), April 25-26, 
AIA Building, Washington, D.C.

Registration fees will remain 
the same for AIA members in 
1985 but will increase for non- 
members.

Contact: Brenda Henderson, 
AIA professional development, 
(202) 626-7353.

Design Firm 
Management To 
Be Examined at 
D.C. Conference, 
March 13-15
Management techniques and 
specifying strategies to prepare 
design professionals for 21st- 
century challenges will be ex­
plored at the first Consulting En­
gineers Exposition and Manage­
ment Conference, March 13-15. 
at the Washington (D.C.) Conven­
tion Center.

The comprehensive confer­
ence, cosponsored by ACEC and 
Consulting Engineer magazine, 
will identify new markets for de­
sign firms and examine how firms 
should be structured to tap these 
markets.

More than 2,500 design profes­
sionals from across the nation are 
expected to attend the confer­
ence, which will feature 60 man­
agement sessions, over 75 tech­
nical seminars and an extensive 
exposition showcasing compa­
nies that offer products and ser­
vices for design professionals.

Carrying the theme "On Track 
to the 21 si Century . . . .  Trends, 
Traps and Targets." the three-day 
conference will offer a four-track 
program with seminars on man­
agement development, vendor/ 
specifier relations, trends in engi­
neering practice and methodolo­
gies for internal practice.

General session speakers will 
include Marvin Cetron, the futur­
ist who addressed the 1984 AIA 
National Convention: Lee lacoc- 
ca, chairman of Chrysler's board: 
Paul Goldberger, New York Times 
architecture critic: Abel Wolman, 
educator and author of The Liva­
ble City, and Samuel C. Florman, 
a construction company execu­
tive. Contact: Linda Oswald, 
Slack Inc.. (609) 848-2147.
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What selection 
process works 
best?

Public agencies have two primary objec­
tives in selecting design professionals: 
first, to see that the taxpayers get the best 
available design services for their money, 
and second, to insure that the selection 
process is carried out fairly and that all 
interested and qualified professional firms 
receive considerat.on for agency work.

To make sure these objectives are 
met, the federal government, many states,' 
and som ., municipalities have enacted 
laws governing the procurement of a r­
chitect/engineer (A /E ) services. While 
these laws differ in their specifics, most 
provide for the following elements:

Announcement of the proposed proj­
ect should be made eitner in an official 
government publication or in the general 
press. Announcements typically include 
an indication of the type of proiect to be 
designed: the scope of services required: 
budget and time constraints: evaluation 
criteria: the form in which statements of 
interest and qualifications are to be sub­
mitted, and the submittal deadline.

Submittals made by interested firms 
are the second step in the process. To 
-'mplify the task of comparing thp rela- 
•• qualifications and experience of var- 

i' ms, many agencies have adopted
th ■ ' of standard form s for A/Es to 

providing this information. Some 
nave adapted the U .S. General Sen/ices 
Administration's standard forms SF 254 
and 255, used by federal government 
agencies.

S F  254, which is generally updated 
annually by firms interested in govern­
ment work and kept on file by the agen­
cies, provides an overall profile of the 
firm's size, experience, volume of busi­
ness and area of specialization, if any.

SF  255. which is submined in response 
to the announcement of a specific proj­
ect. deals with the firm's experience with 
projects of similar type and scope, and 
with the special expertise of personnel 
who would be assigned to the project.2 
Firms also may be required by the agency 
to provide additional detailed informa­
tion in specific response to the request 
for proposal.

Evaluation of submittals is the third 
step in the selection process. Evaluation 
criteria3 generally include relevant expe­
rience and expertise; performance on 
previous projects: experience of consult­
ant team and staff; availability of key 
personnel, and current and projected 
workloads that would affect the firm's 
ability to perform the required work on 
schedule.



The purpose of (his preliminary evalu­
ation is to select a manageable number 
o! firms for personal interviews. The 
number ol firms to be interviewed de­
pends in part on the size, scope and 
complexity of the project, and also on the 
time available to complete the selection 
process.

Great care should be taken to insure 
the ability of prescreening panels to se­
lect the best firms to be interviewed for 
specific protects. The final selection can 
be only as good as the original screen­
ing.

Inquiries to previous clients can help 
determine a firm's ability to perform with 
regard to budget, schedule and adher­
ence to program requirements. It should 
be kept in mind that outside facto rs- 
many of them not within the design pro- 
fessional s co n tro l-can  affect the out­
come of an individual project. By talking 
to a number of former clients, it is possible 
to assess overall performance. If a ma­
jority report general satisfaction, the firm 
should not be rejected on the basis of, 
for example, one slipped schedule.

Since each firm should be given enough 
tim e-up to an hour or m o re-to  pres­
ent its qualifications, and since interviews 
m3y represent a considerable investment 
in travel and/or the loss of billable tim  ̂for 
the firm's personnel, only those that ap­
pear qualified to take on the project 
should be interviewed. (Prescreening to 
limit the number of interviews is clearly 
to the advantage of the agency as well.)

Firms invited to interview should be 
given as much information as possible 
about proiect scope, the size and makeup 
of the interviewing panel, division of time 
between formal presentation and ques­
tion/answer period, etc.

Interviews are conducted after the eval­
uation process has identified a number 
of firms with the appropriate experience 
and qualifications for the project. The 
interviews provide an opportunity to 
compare the design philosophies, ao- 
proaches to the design process and in­
terpretations of the specific program. 
They also allow for the comparison of the 
personal styles of each firm's m anagers 
and key personnel-an  important con­
sideration. since the firm selected will be 
closely associated with the agency's staff 
over a period of months or years.

For that reason, agencies frequently 
request that key personnel who would 
actually be assigned to the project ap­
pear at the interview.

Firms with complementary experience 
and qualifications sometimes join together 
in joint venture to seek a specific project. 
In such a situation, the interviewers should 
be prepared to determine the proposed 
division of responsibilities between the 
joint-venture firms, to insure that all the 
needed expertise will be available and 
that all required services will be performed.

For an unusually large or complex 
project, two rounds of interviews are 
sometimes held, with three to five of the 
first round firms asked to return for a 
second interview.

Ranking of the top firms to identify the 
best qualified lirm is the fifth step Rank­
ing criteria might include such items as 
design ability and philosophy, experience, 
remonstrated interest in the project, un­
derstanding of unique requirements of 
a public project, relevance of previous 
projects presented during the interview, 
availability ol key personnel, schedule 
and budget performance on previous 
projects, etc.



Seloction of tho top-ranked firm is 
then made. Discussions with the firm 
follow to determine its ability to perform 
the necessary work, on time, within budget 
and at the expected level of quality.

Negotiation of the architect s com­
pensation normally com pletes tho pro­
curement process. Some jurisdictions 
may mandale the method of com pensa­
tion (as a percentage of construction 
cost, cost-pius-fixed-fee. lump sum or 
some other formula). However, it is im­
portant to understand that design pro­
fessionals base their compensation on 
their direct and indirect costs of provid­
ing services, plus a normal profit margin. 
Thus, if the compensation asked by the 
top-ranked firm is higher than the amount 
the agency can or will pay. it might ce 
reasonable to review the scope of serv­
ices to determine whether all the serv­
ices requested are m fact necessary, and 
whether any of the required services can 
be provided oy the agency itself or some 
other entity apart from the design firm. 
(Fo r more on the subject. see "Your 
Architect's Compensation." N902. Pub­
lications Fulfillment. The AIA. 1735 New 
York Ave.. N . W.  W ashington. D .C . 
20006-5292 .(202)625-7475 .)

If agreement on the scope of services 
and compensation cannot be reached, 
negotiations with the first-ranked firm are 
formally terminated, and the agency en­
ters into negotiations with the firm that 
was ranked second.

Notification of unsuccesfu l firms 
should be made as soon as negotiations 
with the successful firm are complete. 
Unsuccessful firms frequently request a 
"debriefing" meeting with agency repre­
sentatives. in an effort to learn why they 
were not selected. This debriefing, if re­
quested. is a courtesy that should be 
granted, at least to the mntenders in the 
final round of interviews. A candid 
debriefing can be useful to the agency as 
weil as to Ihe "also-ran" lirms, since it 
provides an opportunity to educate the 
firm about the agency's goals and stand­
ards in selecting design professionals, 
and thus f v  ps upgrade the quality of 
submittals lor future proiects.

The procedure outlined above is typi­
cal of the selection methods that have 
been adopted by many government agen­
cies and local jurisdictions. If your agency 
is interested in developing a formal pro­
cedure, the local chapter or state com ­
ponent of 'h e  American Institute of Ar­
chitects can offer valuable advice and 
counsel.

One special type of selection p ro cess- 
the design co m p e titio n -  is much more 
commonly used for public than for pri­
vate projects (although it’ is sometimes 
used by clients in the private sector when 
the project is of unusual scope and high 
public visibility, such as a corporate head­
quarters). In an open competition, a com­
plete building program, specific as to 
site, function and other constraints, is 
made available to all interested design 
firms, who then develop a proposed 
design solution, with drawings and other 
documentation, I or submittal to the com­
petition's soonsors. The same rules apply 
to lim ited competitions which restrict eli­
gibility to compete, usually by geographic 
means such as those licensed to prac­
tice in a particular state.



A third type ot architectural competi­
tion is the invited competition  in which 
the competing tirms are chosen by the 
sponsor and compensated for their ex­

penses. Mop'. competitions are run in 
one design phase, but large projects may 
suggest the holding of a two-stage com ­
petition. in which firms surviving a first- 
round evaluation are asked to develop 
further their design solutions for a sec­
ond round of judging. For those inter­
ested in more information about design 
competitions, the A lA 's "Handbook of 
Architectural Design Competitions'- (J500) 
is a useful reference.

Design competitions can serve a num­
ber of worthy purposes, including the 
advancement of talented designers who 
might not otherwise get a chance to 
compete for major work. However, there 
are a number of reasons why the method 
is not suitable for every project.

Competitions are generally m ore ex­
pensive than otner selection methods 
Expenses include the preparation of a 
more-than-usually com p'e.L program 
statement. A professional adv;ser should 
be retained to administer the competi­
tion. The adviser is generally a well- 
kncwn and highly esteemed profession­
al. and is compensated accordingly. The 
expenses of convening a jury must be 
considered. And finally, in invited com ­
petitions and the second stage of twc- 
stage competitions, the unsuccessful 
competitors are compensated for the 
time and effort expended in developing a 
comprehensive design solution.

Competitions generally take more time 
than other selection methods, lo r  obvious 
reasons.

Finally, there is the chance that even 
though a winning design may be select­
ed. it may require modification before it 
can be built-which again involves more 
time and greater cost. This is because 
design competitions often lead to the 
selection of a designer rather than a 
specific design solution. Once selection 
is made in this manner, the architect can 
then work closely with the client to de­
velop the design concept into a final 
design, meeting the detailed needs and 
budget of the client.

Competitions have traditionally pro­
duced some of the world s most monu­
mental architecture-capitol buildings, 
opera houses and concert halls, memo­
rials. etc. However, they have been held 
to produce designs for all types of proj­
ects such as urban planning, neighbor­
hood renovation, or the adaptive re-use 
of historic buildings. When they are held, 
competitions generally attract consider­
able public interest.



Why not 
contract for 
architectural 
services on a 
competitive- 
bid basis?

Agency representatives who are expe­
rienced in the procurement of commodi­
ties are used to taking competitive bids 
from vendors, selecting contractors and 
awarding contracts on the basis of price. 
They may wonder why the bidding proc­
ess is seldom used to procure profes­
sional design services.

There are good reasons why the fed- 
prai qnypmrrpnt and many states, have 
formalized their A/F procurement pro- 
cedures with laws that specifically _e>c- 
Cjude A /E procurement from 'com cetr '  
live ciddirg requirements.

Public-sector building projects involve 
public health and safety considerations. 
The agency that builds a facility is re­
sponsible to the taxpayers for obtaining 
the test project possible. To insure tnat 
the public interest :s being properly served, 
the designers se-ecrea sncuid be taiented 
in bcirf design and management ’ 

The successful purchase of goods or 
services on a ccmpe[iiive-dTd~basis de- 
pirids on me aoiiity to proviae the'would- 
be supplier wan a very'complete set of 
soecitications as to .vhat is required.

I— At the start ot an architectural project.
I the exact nature‘"aria_scbpe-©f services 
l ean rarely ce cetired. Suite much de­

pends on the type ot project, the capabil­
ities within Ihe agency itself, and how 
much groundwork has already been 
done.

Also, professional desion sen/ices in- 
volve many intangibles such as technical 
knowledge, esthetic judgment and de­
cision-making skills that are difficult to 
compare on an 'apples and apples" basis.

I he American Bar Association (ABA), 
in developing a model procurement code 
for state and local governments.4 recog­
nized the unique character of profes­
sional design services. Article 5 of the 
code deals specifically with procurement 
of construction, architect-engineer and 
land surveying services. In a commen­
tary on Article 5. the A BA  stated. "The 
principal reasons supporting this selec- 
tion procedure (i.e.. selection based on 
qualifications and negotiation rather than 
on low bid) . . .  are the lack ol a definitive 
scoce of work . .  and the importance of 
selecting the bestoualifiea firm."

One purpose tor competitively biddinn 
goods and services is to keep the selec­
tion process free from political influences. 
But bidding isn't the only way to avoid 
political problems: Alternative procedures 
such as open records and the public 
announcement of projects can effectively 
keep the selection process out of the 
political arena, while still obtaining the 
best available design talent.



Procurement of design services on 
the basis of their costs can also be ex­
tremely shortsighted. Most agencies have 
begun to calculate the cost of their phys­
ical facilities on a life-cycle basis: that is, 
initial construction cost plus operating 
cost over the building's anticipated use­
ful life.

A recent article in Dun's Review ca lcu­
lates the mtial cost of a building with a 
40-year life as one-seventh of its life­
cycle cost. with the remaining six-sevenths 
representing maintenance and operation 
costs

With professional fees that com e to 
only a small percentage ol construction 
cost, it is easy to see that they represent 
a much smaller proportion of life-cycle 
cost. Yet a particular type of expertise on 
the part of the arch itect-in  energy- 
efi.cient design, for exam p le-can  have 
a dramatic effect on maintenance and 
operating costs, year after year.

Clients should also consider that the 
bidding process is time consuming, and 
that time spent in preparing bidding doc­
uments. holding prebid conferences, etc.. 
can be extremely costly, given the con­
stant escalation in material and labor 
costs characteristic of an inflationary 
economy.

Architects do not oppose competition. 
In fact, the architectural profession is 
extremely competitive, and competition 
is a healthy and desirable factor for ar­
chitects in marketing their services. But 
they realize that to serve the needs of 
their clients and the users of the build­
ings they design, they must compete on 
the basis of their skills, experience and 
ability to perform the services required-  
not on the illusory "economy'' that a 
low-bid may seem to provide.

•Appenoix A contains ihe lext ol PuDiic Law 92-582. 
Ihe Arcrwect/Engmeer Selection Aci oasseo by me 
U S. Congress in 1972 Representative stale laws, 
in etlect m California ano Minnesota, are set out in 
Appendix B

’Cooies ot SF 254 and 255 may be obtained by 
writing to ire  Superintendent ol Pocuments. U S 
Government Printing Otiice Washington. D C 20402 
or calling (202) 7c3-3238 Cost lor SF 254 25 
copies/S7 50. Sr 255 20 copies/S8 Enclose pay­
ment w in order Visa and MasterCard charges 
accepted

^Appendix C corta  ns a representative protect an­
nouncem ent Irom me state ol Ceworma to illustrate 
typical evaluation criteria and cmer architect se'ection 
procedures

'Appendix D contains the text ol section 5-501 
Architect-Engmeer and Land Surveying Services ol 
the American Bar Association.Model Procurement 
Code lor State and Local Governments



I n tr o d u c e d :  3 /1 /8 5
R e fe r r e d :  Community & R e g io n a l

A f f a i r s  and F in a n c e

1 IN THE SENATE BY STURGULEWSKI AND RODEY

2 ‘ SENATE BILL NO. 204

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an A ct e n t i t l e d :  "An A ct r e l a t i n g  t o  c o n t r a c t s  f o r  a r c h i t e c t u r a l ,

7 e n g in e e r in g ,  and la n d  s u r v e y in g  s e r v i c e s ;  and p r o v id -

8 in g  f o r  an e f f e c t i v e  d a t e ."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * S e c t io n  1 . AS 3 6 .9 8  i s  am ended by a d d in g  a new s e c t i o n  to  r e a d :

11 S e c .  3 6 .9 8 .0 4 3 .  ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING

12 CONTRACTS. ( a )  N o tw ith s ta n d in g  th e  p r o v i s i o n s  o f  AS 3 6 .9 8 .0 1 0 ( 3 )  and

13 3 6 .9 8 .0 4 0 ,  a s t a t e  a g e n c y  s h a l l  n e g o t i a t e  a c o n t r a c t  w it h  th e  m ost

14 q u a l i f i e d  and s u i t a b l e  f ir m  o r  p e r s o n  o f  d e m o n s tr a te d  c o m p eten ce  f o r

15 a r c h i t e c t u r a l ,  e n g in e e r in g ,  o r  la n d  s u r v e y in g  s e r v i c e s .  The s t a t e

16 a g e n c y  s h a l l  award a c o n t r a c t  f o r  t h o s e  s e r v i c e s  a t  f a i r  and

17 r e a s o n a b le  c o m p e n sa tio n  a s  d e te r m in e d  by th e  s t a t e  a g e n c y , a f t e r

18 c o n s id e r a t io n  o f  th e  e s t im a t e d  v a lu e  o f  th e  s e r v i c e s  t o  be r e n d e r e d ,

19 and th e  s c o p e ,  c o m p le x i t y ,  and p r o f e s s i o n a l  n a tu r e  o f  t h e  s e r v i c e s .

20 (b )  I f  n e g o t i a t i o n s  w it h  th e  m ost q u a l i f i e d  and s u i t a b l e  f ir m  o r

21 p e r s o n  u n d er  ( a )  o f  t h i s  s e c t i o n  a r e  n o t  s u c c e s s f u l ,  th e  s t a t e  a g en cy

22 s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u a l i f i e d  p e r s o n s  o r  f ir m s  o f

23 d e m o n s tr a te d  c o m p e te n c e , i n  o r d e r  o f  p u b l i c  r a n k in g . The s t a t e  a g en cy

24 may r e j e c t  a l l  o r  p a r t  o f  a p r o p o s a l .

25 ( c )  T h is  s e c t i o n  d o e s  n o t  a p p ly  t o  c o n t r a c t s  aw arded  in  a s i t u a -

26 t i o n  o f  p u b l ic  n e c e s s i t y  i f  th e  p e r s o n  r e s p o n s i b l e  f o r  e x e c u t io n  o f

27 th e  c o n t r a c t  on b e h a l f  o f  th e  s t a t e  a g en cy  c e r t i f i e s  in  w r i t i n g  t h a t  a

28 s i t u a t i o n  o f  p u b l i c  n e c e s s i t y  e x i s t s .

29 (d )  In  t h i s  s e c t i o n  " s t a t e  ag en cy "  h a s  th e  m ean in g  g iv e n  in




