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Position Paper
SB 106

T h e  bill a f f e c t s  the A l a s k a  Bidders P r e fe r e n c e  as it applies to joint 

ve n t u r e s . C u r r e n t l y  A l a s k a  b i d d e r s  ma y  e n t e r  into j o i n t  v e n tures w ith n o n­

re s i d e n t  b i dd e r s .  T h e  j o i n t  v e n t u r e  then w o u l d  q u a l i f y  fo r  the Alaska Bidders 

P r e f e r e n c e .  T h i s  bill w o u l d  c h a n g e  that. This bill w o u l d  require that all 

p a r t i e s  i n v o l v e d  in a j o i n t  v e n t u r e  be A l a s k a n  bidd e r s  in o r d e r  to q u a l i f y  f o r  

the B i d d e r s  P r e f e r e n c e .  This c r e a t e s  the potential of r e d u c i n g c o m pe tition 

and h e nc e  r a i s i n g  pr i ce s  the S t a t e  m u s t  pay.

As a p r actical m a t t e r ,  an A l a s k a n  busin e ss  m a y  be un a b l e to bid on a c o n t r a c t 

by i t s e l f  and m a y  be u n a b l e  to find a n o t h e r  A l a s k a n  b u s iness w it h  w h i c h  to 

a s s o c i a t e  on the bid. Th e  A l a s k a n  b u s iness m a y  thus be c o m p e l le d  to a s s o c i a t e  

w i t h  a n o n r e s i d e n t  bidder. T h e  bill, as w r i t t e n ,  w o u l d  not pe r mi t  an A l a s k a n  

b u s i n e s s  i n v o l v e d  in a j o i n t  v e n t u r e  w ith a n o n r e s i d e n t  b i d d e r  to enjoy the 

b e n e f i t  of the B i d d e r s  Prefer e n c e .

T h e  D e p a r t m e n t  is neutral on this bill.

Date
D i v i s i o n  of General S e r v i c e s  & S u p p l y

D e p a r t m e n t  of A d m i n i s t r a t i o n
Date

m VMaatmW B M i

5/:.D2/0208-07
Position Paper



TOTH I  IF I h l M
t p e  a j i o i i u ™

POUCHY STALE CAPItO l 
JUNEAU. ALASKA 9 9 8 11 

9 0 /  1 65  3 8 0 0

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 25, 1985

S U B J E C T : Bidder Preference Amendment
(Work Order No. 14-0406)

TO: Senator Dick Eliason

FROM: . Theresa L. Bannister o Jl)
Legislative Counsel

Enclosed is a  bill draft which would resubmit the former 
SCSHB 106 (SA) am S from the Thirteenth Legislature to deal 
with certain aspects of Alaska bidder preference.

During the last, legislative session, you were advised by 
this division in a memo dated 02/08/84 of the possible 
constitutional problems with the Alaska bidder preference 
law. The situation discussed in that memo does not appear 
to have been clarified by the courts since that date. 
However, the strong statement of purpose in the draft should 
help the statute w i t hstand constitutional attack.

If you need any further assistance, please advise.

T L B :mkr 
Jll/025

B a c k g r o u n d  M a t e r i a l s
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POUCH Y . STATE CAPITOL 
JUNEAU. ALASKA 9 9 8 11 
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LEGISLATIVE AFFAIRS AGENCY
K  E M O R A N D U  M F e b r u a r y  8, 1 9 8 A

SUBJECT:

TO:

FROM:

Constitutionality of bidder preference 
(HB 106)

Senator Dick Eliason 
Chairman, I.abor and Commerce 
Attn: Sheila Peterson

Richard C. Folta 
Legislative Counsel

You have asked for our opinion on HB 106.

To date there has not been a definitive decision by the U.S. 
Supreme Court on the constitutionality of state bidder p r e f­
erence statutes under equal protectior or privileges and 
immunities provisions. However, in the February, 1983,
White v. Massachusetts Council of Construction Employees 
case, the Court held that the City of Boston's resident work 
force preference (consisting of at least 50 percent of bona 
fide residents of Boston) did not violate the commerce 
clause of the U.S. Constitution.

The only Alaska Supreme Court case to date on the question 
is Irby-Northface v. Commonwealth Electric Co., et. a l . ,
(April 1983). Only the dissent by Justices Rabinowitz and 
Burke, address the constitutionality of AS 37.05.230. They 
reason that under Lynden Transport, Inc. v. S t a t e , 532 P.2d. 
700 (Alaska 1975) , the bidder pref erence is clearly 
unconstitutional, under the Alaska Constitution, since the 
purpose of the preference is to discriminate economically 
between residents and nonresidents. So, at the present 
time, two of the five Alaska justices are on record against 
the bidder preference on equal protection grounds.

The bidder preference statute does not impinge upon a funda­
mental right and is not based on a suspect criteria so as to 
bring into play the compelling state interest standard



S e n a t o r  D i c k  E l i a s o n
P a g e  2
F e b r u a r y  8, 1984

Instead of strict scrutiny, the Alaska court would apply the 
less strict rational basis standard utilized in testing eco­
nomic legislation under the equal protection clause. Lynden 
Transport Inc. v. S t a t e , su p r a ; State v. E r i c k s o n , 574 P.2d 
I (Alaska 1978).

First, the Court would look at the purpose of the statute, 
viewing the legislation as a whole and the circumstances 
surrounding it. The purpose must be legitimate, falling 
within the state police powers. Second, thfi means chosen 
must substantially further the goal of the enactment. The 
Court would examine means used to accomplish legislative 
objectives and reasons advanced. Third, the state interest 
in the means chosen must be balanced against the nature of 
the constitutional right involved.

The Alaska bidder preference statute was enacted in 1955 and 
has remained at five percent since chat time. The legis­
lature has not stated a purpose for the statute, however 
very likely the resident Alaska construction and supply 
firms were thought to need some competitive edge against the 
larger more experienced outside companies and that resident 
firms would hire more residents, pay more taxes and stimu­
late the Territorial economy. In Galesburg Construction 
Company v. Board of Trustees of Memorial H o s p i t a l , 641 P . 2d 
745 (Wyoming 1982), the Wyoming Supreme Court stated that a 
five percent bidder preference favoring resident firms was 
constitutional under equal protection because the purpose of 
the statute of encouraging local industry, was a legitimate 
state interest.

Considering a chronic high state unemployment, high costs 
and the condition of the construction and supply companies 
in Alaska the bidder preference could be seen as substan­
tially furthering the objectives of the legislature, assum­
ing it to be encouraging the local industry.

Determining whether the preference stature is "rational" 
will necessatily require balancing the legitimate interests 
which the state seeks to achieve against the statute 1 s i m­
pact upon the class of nonresident businesses affected. If 
an overtly discriminatory motive is shown, i . e . , economic 
protection of Alaska construction and supply firms, for in­
stance, the burden would likely shift to the state to prove 
the legitimacy and rationality of the bidder preference 
practice.



S e n a t o r  D i c k  E l i a s o n
P a g e  3
F e b r u a r y  8, 1984

L e g i s l a t i v e  judgments about disputed economic issues are 
e n t i t l e d  to deference b y  the judiciary, if the purposes are 
expressed, however, in the A L a s k a  b i d d e r  prefe r e n c e  s t a t­
utes, those purposes are not e x p r e s s e d  at the present  time. 
The A l a s k a  court w o u l d  take a v e r y  close look at the r a t i o n­
ale for the statute and w i thout a suitable purpose clause,
AS 3 7 . 0 5 . 2 3 0 ( 1 ) (B) w o u l d  likely be h e l d  to violate the 
state's equal protec t i o n  provision.

F o r  a b i d d e r  preference clause to survive judicial scrutiny, 
the b i d d e r  preference purpose clause w o u l d  have to clearly 
show m o r e  than "giving Alaska's b usin e s s e s  a competitive 
edge w i t h  non resident busines ses in award of state c o n­
tracts ."

R C F : ojb 
J3/070



ALASKA STATE LEGISLATURE - SENATE 
COMMITTEE ON LABOR AND COMMERCE

SENATOR RICHARD I. ELIASON 
C H A IR M A N

P O U C H  V  • J U N E A U .  A LA S K A  90S11 
( 907 ) 465-304

O r f l C I A L  B US IN ES S

M E M O R A N D U M

TO: Senator J a l m a r  Kerttula 

Senate P r esident S
) , L

FROM: Senator D i c k  Eliason/ A I K /

DATE:
\ J

M a r c h  25, 1983 v

RE: A l a s k a  Po w e r  A u t h o r i t y  Anchorags- F a i r b a n k s  Intertie Contract 

Award

The Labor and Commerce C o mmittee has bee n  advised from numerous sources 

that the A laska Power A u t h o r i t y  has let the contract for the 

Anchorage/Fairbanks Intertie i n ' apparent v i o l a t i o n  of AS 37.05.230. 

That statute provides that bids should be awarded to an A l a s k a n  bidder 

if the bid submitted is w i t h i n  five percent of the lowest bid. An 

A laska bidder is defined as a p e rson w ho holds a business license and 

has maintained a place of business w i t h i n  the state "for a period of six 

months immediately p r eceding the date of his bid..."

The bid on the Intertie was awarded to a joint v e n ture made up of an out 

of state corporation which did not h a v e  an A l a s k a  business license for 

six months prior to the bid and a local corporation which did hav e  such 

a license for six months preceding the bid. T h e  joint v e n t u r e  had not 

been in existence for six months prior to the bid. The Po w e r  A u t h o r i t y  

concluded that for a joint v e n ture all that is required is that one of 

the partners hold an Alaska business license for six months before the 

bid. This interpretation results in a situation where large outside 

corporations can gain the benefit of the A l a s k a  bidders p r e f erence 

simply by linking themselves at the last m o m e n t  before the bid w i t h  an 

Alaskan organization which wo u l d  qualify for the preference.

If the Power Authority's i n t e r p retation is correct, the Comm i t t e e  

bel'oves that legislative action m a y  be required to change the law to 

more accurately state legislative interest. However, b efore taking 

action, we would like to obtain an o p i nion of private counsel to advise
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the Committee as to whether the Power Aut h o r i t y  is correct in its 

interpretation and to advise the Committee w h e t h e r  or not amendments to 
the law are required.

We plan to retain tie firm of Gross and Burke to give the Committee an 

opinion early next week. We are advised that the cost: would be less 

than $2500, and we ask your authorization to expend those funds to gain 
the legal assistance necessary.



Alaska State Legislature
Senate

Pouch V 
State Capitol 

Juneau, Alaska 99811

M a r c h  28, 1983

The H o n o r a b l e  J a l m a r  M. K e r t t u l a  
P r e s i d e n t
A l a s k a  S t a t e  S e n a t e  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  K e r t t u l a :

Th e  S p e c i a l  C o m m i t t e e  on  t h e  A n c h o r a g e - F a i r b a n k s  I n t e r t i e  
has r e c e n t l y  r e v i e w e d  ~he d e c i s i o n  o f  t h e  A P A  to a w a r d  t h e  b i d  
on t h e  A n c h o r a g e - F a i r b .  . ks I n t e r t i e  c o n t r a c t .  In m a k i n g  t h e  
aw a r d ,  t h e  A u t h o r i t y  g r a n t e d  an A l a s k a  b i d d e r ' s  p r e f e r e n c e  to  
a j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r s  h a s  n o t  b e e n  d o i n g  
b u s i n e s s  in t h e  s t a t e  f o r  s i x  m o n t h s .  A S  3 7 .  0 5 . 2 3 0  ( . 1 , 

h o w e v e r ,  r e q u i r e s  t h a t  a b i d d e r  w h o  c l a i m s  t h e  f i v e  p e r c e n t  
p r e f e r e n c e  h a s  b e e n  in b u s i n e s s  in A l a s k a  f o r  six m o n t h s  
p r e c e d i n g  the d a t e  o f  t h e  bid. It is the t h e o r y  o f  the P o w e r  
A u t h o r i t y  t h a t  a b i d d e r ' s  p r e f e r e n c e  m a y  b e  a w a r d e d  t o  a j o i n t  
v e n t u r e  e v e n  if o n e  i n d i v i d u a l  m e m b e r  o f  the v e n t u r e  w o u l d  n o t  
q u a l i f y  f o r  the p r e f e r e n c e  so l o n g  as a n o t h e r  m e m b e r  of the 
j o i n t  v e n t u r e  is e n t i t l e d  to r e c e i v e  the p r e f e r e n c e .

It is o u r  belief- t h a t  t h i s  i n t e r p r e t a t i o n  is c o n t r a r y  t o  
the c l e a r l y  e x p r e s s e d  i n t e n t  of the l e g i s l a t u r e  in A S  
3 7 . 0 5 . 2 3 0 ( 5 )  a n d  w o u l d  r e d u c e  the b i d d e r ' s  p r e f e r e n c e  to a 
m e a n i n g l e s s  b e n e f i t .  T h e  p u r p o s e  of  o u r  h e a r i n g s  w a s  to 
d e t e r m i n e  w h e t h e r  i t  w a s  n e c e s s a r y  to i n t r o d u c e  a m e n d m e n t s  to  
the l a w  to c l a r i f y  l e g i s l a t i v e  i n t e n t .  P r i o r  to d o i n g  so, w e  
r e t a i n e d  the f i r m  o f  G r o s s  & B u r k e  to r e v i e w  the s t a t u s  o f  t h e  
c o n t r o v e r s y  a n d  to a d v i s e  us w h e t h e r  t h e  i n t e r p r e t a t i o n  p l a c e d  
on t h e  lav; b y  t h e  P o w e r  A u t h o r i t y  w a s  c o r r e c t .  If the 
i n t e r p r e t a t i o n  o f  the A u t h o r i t y  w a s  v a l i d ,  w e  a s k e d  the f i r m  
to a s s i s t  u s  in d r a f t i n g  l e g i s l a t i o n  to  m a k e  it c r y s t a l  c l e a r  
t h a t  an u n q u a l i f i e d  p a r t y  c o u l d  n o t  o b t a i n  an A l a s k a  b i d d e r ' s  
p r e f e r e n c e  s i m p l y  t h r o u g h  t h e  m e a n s  o f  l i n k i n g  i t s e l f  w i t h  a 
p a r t y  t h a t  w a s  q u a l i f i e d .

T h e  f i r m  h a s  f u r n i s h e d  us  w i t h  t h e  a t t a c h e d  o p i n i o n .
T h e y  a r e  c o n v i n c e d ,  as is t h e  C o m m i t t e e ,  t h a t  the l a n g u a g e  a n d  
i n t e n t  o f  the l a w  is c l e a r  a n d  t h a t  it r e q u i r e s  n o  a m e n d m e n t s  
a t  t h i s  time. We  b e l i e v e  t h e  c o u r t  p r e s e n t l y  r e v i e w i n g  t h i s  
c a s e  w i l l  h o l d  t h a t  t h e  A P A  v i o l a t e d  t h e  t e r m s  of  A S

Official Business



3^. 05. 230 (5) w h e n  it a w a r d e d  an  A l a s k a  b i d d e r  p r e f e r e n c e  to a 
j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r s  w a s  c l e a r l y  u n q u a l i f i e d  to 
r e c e i v e  it.

If f o r  a n y  r e a s o n  t h e  c o u r t  c o n c l u d e s  t h a t  n o n q u a l i f i e d  
b i d d e r s  c a n  a c h i e v e  a b i d d e r ' s  p r e f e r e n c e  s i m p l y  b y  f o r m i n g  a 
j o i n t  v e n t u r e  w i t h  a q u a l i f i e d  A l a s k a  c o r p o r a t i o n ,  the 
C o m m i t t e e  w i l l  i m m e d i a t e l y  s u b m i t  a m e n d m e n t s  to t h e  l a w  to 
m a k e  it e v e n  c l e a r e r  t h a t  s u c h  a p r a c t i c e  is n o t  in a c c o r d  
w i t h  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e .  It a p p e a r s  a t  t h e  p r e s e t  
time, h o w e v e r ,  p e n d i n g  a c o u r t  d e c i s i o n ,  t h a t  n o  s u c h  
a m e n d m e n t s  are n e c e s s a r y  a n d  t h a t  the s t a t u t e  s u f f i c i e n t l y  
e x p r e s s e s  l e g i s l a t i v e  i n t e n t .

JBack E l i a s o n ,  C h a i r m a n

S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

A t t a c h m e n t
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G r o s s  8 c B u r k e
A P R O F E S S I O N A L  C O R P O R A T I O N  

A Z A  N O R T H  F R A N K L I N  S T R E E T  

J U N E A U ,  A L A S K A  9 9 8 0 1
A V R U M  M. G R O S S  
S U S A N  A . B U R K E

M a r c h  28, 1983

MEMORANDUM

TO: R i c h a r d  I. E l i a s o n
C h a i r m a n ,  S p e c i a l  C o m m i t t e e  o n  t h e  A n c h o r a g e - F a i r b a n k s  
I n t e r t i e  C o n t r a c t

F R O M :  A v r u m  M.
S u s a n  A.

RE: A S  3 7 . 0 5 . 2 3 0 ( 5 )  - A l a s k a  B i d d e r s  P r e f e r e n c e

O n e  M a r c h  3, 1983, t h e  A l a s k a  P o w e r  A u t h o r i t y  i s s u e d  a 

n o t i c e  o f  i n t e n t  t o  a w a r d  t h e  b i d  o n  the A n c h o r a g e / F a i r b a n k s  

I n t e r t i e  to a j o i n t  v e n t u r e  c o m p o s e d  o f  I r b y  C o n s t r u c t i o n  

■ C o m p a n y  a n d  N o r t h f a c e  C o n s t r u c t i o n ,  Inc. O n e  o f  the j o i n t  

v e n t u r e r s  (North f a c e )  h a d  m a i n t a i n e d  a p l a c e  of  b u s i n e s s  in 

the s t a t e  f o r  m o r e  t h a n  s i x  m o n t h s  p r i o r  to the bid. Irby 

C o n s t r u c t i o n  C o m p a n y  h a d  n o t  m a i n t a i n e d  a p l a c e  o f  b u s i n e s s  

h e r e  f o r  s i x  m o n t h s  p r i o r  to the bid. T h e  j o i n t  v e n t u r e  w a s  

a p p a r e n t l y  c r e a t e d  for t h e  p u r p o s e  o f  s u b m i t t i n g  the b i d  and 

as a  j o i n t  v e n t u r e  i t  h a s  n o t  d o n e  a n y  p r i o r  b u s i n e s s  in 

A l a s k a .  A P A  a w a r d e d  t h e  j o i n t  v e n t u r e  a n  A l a s k a  b i d  p r e f e r e n c e  

o f  f i v e  p e r c e n t  u n d e r  t h e  t h e o r y  t h a t  s i n c e  o n e  o f  the j o i n t  

v e n t u r e r s  ( N orthface) q u a l i f i e d ,  the j o i n t  v e n t u r e  o f  w h i c h  

N o r t h f a c e  w a s  a m e m b e r  a l s o  q u a l i f i e d .

( 9 0 7 )  5 8 ( 3 - 2 7 7 7



The J p e c i a l  C o m m i t t e e  has e x p r e s s e d  c o n c e r n  t h a t  t h r o u g h  

g r a n t i n g  a b i d d e r ' s  p r e f e r e n c e  to a j o i n t  v e n t u r e ?  o n e  of 

w h o s e  m e m b e r s  is c l e a r l y  u n q u a l i f i e d  to r e c e i v e  t h e  p r e f e r e n c e ,  

the A P A  h a s  v i o l a t e d  t h e  t e r m s  o f  A S  3 7 . 0 5 . 2 3 0 ( 5 ) .  Y o u  h a v e  

a s k e d  o u r  o p i n i o n  o n  t h e  v a l i d i t y  of A P A ' s  g r a n t  o f  t h e  

b i d d e r ' s  p r e f e r e n c e  a n d  o u r  a d v i c e  as to w h e t h e r  t h e  b i d d e r ' s  

p r e f e r e n c e  s t a t u t e  r e q u i r e s  a m e n d m e n t  co i n s u r e  t h a t  o n l y  

q u a l i f i e d  A l a s k a n  c o m p a n i e s ,  in w h a t e v e r  l e g a l  f o r m  t h e y  

c h o o s e  to b i d ,  r e c e i v e  t h e  p r e f e r e n c e .

It is o u r  o p i n i o n  t h a t  the g r a n t  of a n  A l a s k a  b i d  p r e f­

e r e n c e  b y  t h e  P o w e r  A u t h o r i t y  to I r b y - N o r t h f a c e  w a s  c o n t r a r y  

to the t e r m s  o f  t h e  b i d d e r ' s  p r e f e r e n c e  s t a t u t e ;  t h a t  o n l y  

q u a l i f i e d  A l a s k a n  b i d d e r s  a r e  e n t i t l e d  to t h e  p r e f e r e n c e ;  

a n d  th a t  i f  b i d d e r s  c h o o s e  to s u b m i t  a b i d  a s  a j o i n t  v e n t u r e ,  

all m e m b e r s  o f  t h e  j o i n t  v e n t u r e  m u s t  q u a l i f y  f o r  the p r e f e r e n c e  

in  o r d e r  f o r  t h e  j o i n t  v e n t u r e  to r e c e i v e  t h e  p r e f e r e n c e .

W e  b e l i e v e  t h e  t e r m s  o f  t h e  s t a t u t e  are c l e a r ,  a n d  no a m e n d ­

m e n t  of t h o s e  t e r m s  is p r e s e n t l y  required.

In r e a c h i n g  t h i c c o n c l u s i o n ,  w e  ha v e  r e v i e w e d  a l l  o f  

the b r i e f s  i n  t h e  l i t i g a t i o n  p r e s e n t l y  p e n d i n g  b e f o r e  J u d g e  

J o h n s t o n e  i n  A n c h o r a g e  a n d  h a v e  i n d e p e n d e r  t l y  r e s e a r c h e d  t h e  .> 

l e g i s l a t i v e  h i s t o r y  o f  r e l e v a n t  statutes. W e  w i l l  n o t  in  

t h i s  o p i n i o n ,  h o w e v e r ,  c i t e  e x t e n s i v e  l e g a l  a u t h o r i t y .  S u f­

fic e  it to s a y  t h a t  w h a t  w e  say h e r e  has b e e n  a d e q u a t e l y  r e ­

s e a r c h e d  a n d  c a n  b e  s u p p o r t e d  if n e c e s s a r y .

2



I . The W o r d i n g  o f  A S  3 7 . 0 5 . 2 3 0  (5) - T h e  B i d d e r s  P r e f e r e n c e

S t a t u t e

A S  3 7 . 0 5 . 2 3 0 ( 5 )  d e f i n e s  a n  A l a s k a  b i d d e r  as

a p e r s o n  w h o

(A) h o l d s  a c u r r e n t  A l a s k a  b u s i n e s s  l i c e n s e ,

(B) s u b m i t s  a b i d  for g o o d s  o r  s e r v i c e s  u n d e r  

t h e  n a m e  as a p p e a r i n g  on h i s  c u r r e n t  A l a s k a  

b u s i n e s s  l i c e n s e ,

(C) h a s  m a i n t a i n e d  a p l a c e  of b u s i n e s s  w i t h i n

t h e  s t a t e  f o r  a p e r i o d  of s i x  m o n t h s  i m

m e d i a t e l y  p r e c e d i n g  the d a t e  o f  h i s  b i d . . .

The w o r d s  of t h e  s t a t u t e  a r e  clear. T h e y  r e q u i r e  t h a t  

a b i d d e r  h o l d  an A l a s k a  b u s i n e s s  .license, t h a t  t h e  b i d  b e  

s u b m i t t e d  i n  the n a m e  o n  t h a t  l i c e n s e ,  a n d  f i n a l l y ,  t h a t  t h e  

b i d d e r  h a v e  m a i n t a i n e d  a p l a c e  o f  b u s i n e s s  w i t h i n  the s t a t e  

f o r . a  p e r i o d  o f  s i x  m o n t h s .  I n  the ca s e  o f  a n  i n d i v i d u a l  

b i d der, t h e r e  is n o  p r o b l e m  w h a t s o e v e r  i n  d e t e r m i n i n g  w h e t h e r  

the r e q u i r e m e n t s  h a v e  b e e n  met. In the c a s e  o f  a j o i n t  

v enture, t h e  s i t u a t i o n  is s l i g h t l y  m o r e  c o m p l e x  b u t  still, 

w e  b e l i e v e ,  o b v i o u s J  T h e r e  c a n  be t h r e e  p o s s i b l e  a l t e r n a t i v e s .

T h e  f i r s t  i s  t h a t  a j o i n t  v e n t u r e  i t s e l f  h a s  b e e n  in  business.,,

for six m o n t h s  p r i o r  to t h e  s u b m i s s i o n  o f  a bid. S u c h  a 

j o i n t  v e n t u r e  w o u l d  c l e a r l y  q u a l i f y  as w o u l d  a l l  o f  its 

c o m p o n e n t  p a r t s  s i n c e  t h r o u g h  t h e  m e c h a n i s m  o f  the j o i n t  

v en t u r e ,  a l l  p a r t i e s  to it w o u l d  h a v e  b e e n  d o i n g  b u s i n e s s  in  

the state f o r  m o r e  t h a n  s i x  m o n t h s .  The s e c o n d  a l t e r n a t i v e  is



j o i n t  v e n t u r e  f o r m e d  l e s s  t h a n  s i x  m o n t h s  b e f o r e  a b i d  b u t  

m a d e  u p  o f  p a r t i e s  w h o  w e r e  a l l  d o i n g  b u s i n e s s  in  the s t a t e  

for m o r e  t h a n  s i x  m o n t h s  p r i o r  to t h e  bid. A s  the A P A  

m e n t i o n s  in its b r i e f  to t h e  c o u r t ,  m a n y  j o i n t  v e n t u r e s  are 

f o r m e d  s o l e l y  f o r  t h e - p u r p o s e  o f  b i d d i n g  o n  s p e c i f i c  jobs, 

so t h e  s i t u a t i o n  p r e s e n t e d  i n  t h i s  s e c o n d  a l t e r n a t i v e  is n o t  

u n u s u a l .  W e  b e l i e v e  t h i s  t y p e  o f  j o i n t  v e n t u r e  w o u l d  al s o  

q u a l i f y  f o r  t h e  p r e f e r e n c e .  If b o t h  f i r m s  to a j o i n t  v e n t u r e  

m e e t  a l l  t h e  r e q u i r e m e n t s  o f  t h e  s t a t u t e ,  t h e  f a c t  t h a t  t h e y  

c o m b i n e  i n t o  a p a r t i c u l a r  l e g a l  o r g a n i z a t i o n  for the p u r p o s e  

o f  o n e  j o b  s h o u l d  n o t  i n  a n y  w a y  a f f e c t  t h e i r  status. T h e  

w h o l e ,  in short, is the s u m  o f  i t s  p a r t s ;  a n d  if t w o  f i r m s  

w h i c h  w o u l d  q u a l i f y  f o r  a b i d d e r ' s  p r e f e r e n c e  set u p  a l e g a l  

e n t i t y  in  w h i c h  t h e y  a r e  t h e  o n l y  m e m b e r s ,  t h a t  e n t i t y  

s h o u l d  a l s o  r e c e i v e  t h e  p r e f e r e n c e .

T h e  t h i r d  s i t u a t i o n  is t h a t  f o u n d  in t h e  A n c h o r a g e -  

F a i r b a n k s  I n f e r t i e  case. T h e  j o i n t  v e n t u r e  t h a t  w a s  a w a r d e d  

t h e  b i d  h a s  b e e n  i n  e x i s t e n c e  f o r  l e s s  t h a n  s i x  m o n t h s .  O n e  

p a r t y  to t h e  j o i n t  v e n t u r e  q u a l i f i e s  for the p r e f e r e n c e  —  

t h e  o t h e r  p a r t y  d o e s  not. In e s s e n c e ,  w e  h a v e  a s i t u a t i o n  

w h e r e  o n e  p a r t y  s e e k s  to o b t a i n  a b i d d e r  p r e f e r e n c e  to w h i c h  

i t  w o u l d  o t h e r w i s e  n o t  b e  e n t i t l e d  s o l e l y  b y  s e l e c t i n g  a 

p a r t i c u l a r  f o r m  o f  b u s i n e s s  o r g a n i z a t i o n  w i t h  w h i c h  to s u b -



If the p u r p o s e  o f  t h e  b i d d e r s  p r e f e r e n c e  s t a t u t e  w a s  to 

e n c o u r a g e  t h e  c r e a t i o n  o f  j o i n t  v e n t u r e s ,  t h e  a c t i o n  o f  A P A  

i n  g r a n t i n g  a b i d d e r ' s  p r e f e r e n c e  to t h i s  p a r t i c u l a r  j o i n t  

v e n t u r e  m i g h t  m a k e  s o m e  sense. B u t  the i n t e n t  b e h i n d  the 

s t a t u t e  h a s  n o t h i n g  to  d o  w i t h  e n c o u r a g i n g  o n e  p a r t i c u l a r  

l e g a l  s t r u c t u r e  as  o p p o s e d  to a n o t h e r .  T h e  o b v i o u s  i n t e n t  

u n d e r l y i n g  t h e  s t a t u t e  is to i n s u r e  t h a t  A l a s k a  b u s i n e s s e s ,  

w h i c h  h a v e  f u r n i s h e d  e m p l o y m e n t  to A l a s k a n s  b u t  v h o s e  c o s t s  

o f  d o i n g  b u s i n e s s  h e r e  a r e  m u c h  h i g h e r  t h a n  e l s e w h e r e  in the 

n a t i o n ,  w i l l  b e  a b l e  to c o m p e t e  f a i r l y  w i t h  o u t s i d e  f i r m s  

w h o  c a n  f r e q u e n t l y  o f f e r  l o w e r  b i d s  t h a n  A l a s k a  f i r m s .  T h a t  

p u r p o s e  is o n l y  s e r v e d  b y  g r a n t i n g  the p r e f e r e n c e  to  A l a s k a  

b u s i n e s s e s  w h i c h  h a v e  b e e n  i n  p a s t  o p e r a t i o n .  As  p r e v i o u s l y  

n o t e d ,  t h e  w h o l e  is c o m p r i s e d  o f  its p a r t s ,  a n d  s i n c e  a p a r t  

o f  t h e  j o i n t  v e n t u r e  a t  i s s u e  h e r e  c a n n o t  q u a l i f y  f o r  the 

p r e f e r e n c e ,  t h e  j o i n t  v e n t u r e  i t s e l f  c a n n o t  q u a l i f y .

T h e  o n l y  c o n c e i v a b l e  a m b i g u i t y  in A S  3 7 . 0 5 . 2 3 0 ( 5 )  is 

o v e r  t h e  q u e s t i o n  o f  w h e t h e r  j o i n t  v e n t u r e s ,  w h i c h  t h e m s e l v e s  

h a v e  n o t  b e e n  in e x i s t e n c e  for s i x  m o n t h s  b u t  b o t h  o f  w h o s e  

m e m b e r s  h a v e  b e e n  d o i n g  b u s i n e s s  in  A l a s k a  f o r  a t  l e a s t  s i x  

m o n t h s ,  q u a l i f y  f o r  a b i d d e r  p r e f e r e n c e .  T h e  a m b i g u i t y  

s t e m s  f r o m  t h e  f a c t  t h a t  a l i t e r a l  r e a d i n g  o f  A S  3 7 . 0 5 . 2 3 0 ( 5 )  

s u g g e s t s  t h a t  if a j o i n t  v e n t u r e  h a s  n o t  b e e n  in o p e r a t i o n  

f o r  s i x  m o n t h s ,  i t  c o u l d  n o t  r e c e i v e  a p r e f e r e n c e  n d  m a t t e r  

h o w  l o n g  the m e m b e r s  o f  t h e  v e n t u r e  h a d  d o n e  b u s i n e s s  in  the 

s t a t e .  A s  p r e v i o u s l y  no t e d ,  w e  b e l i e v e  t h a t  s u c h  a l i t e r a l  

r e a d i n g  w o u l d  be c o n t r a r y  to the p u r p o s e  of  t h e  a c t  a n d  t h a t



a j o i n t  v e n t u r e  w h o s e  i n d i v i d u a l  m e m b e r s  w o u l d  q u a l i f y  w o u l d  

i t s e l f  q u a l i f y  f o r  the p r e f e r e e n c e .  B u t  n o  m a t t e r  h o w  th a t  

q u e s t i o n  is r e s o l v e d ,  w e  b e l i e v e  t h e r e  is n o  a m b i g u i t y  as to 

t h e  q u e s t i o n  o f  w h e t h e r  n o n q u a l i f i e d  b i d d e r s  c a n  g a i n  the 

b e n e f i t s  of  the s t a t u t e  .simply b y  l i n k i n g  t h e m s e l v e s  in  

l e g a l  o r g a n i z a t i o n  w i t h  a b i d d e r  w h o  c o u l d  so q u a l i f y .  A  

c o n t r a r y  i n t e r p r e t a t i o n  w o u l d  r e n d e r  the b i d d e r ' s  p r e f e r e n c e  

a s h am. L a r g e  o u t s i d e  c o r p o r a t i o n s  c o u l d  l i n k  u p  w i t h  t i n y  

A l a s k a n  f i rms w h o  b y  t h e m s e l v e s  c o u l d  n o t  e v e n  c o n s i d e r  

b i d d i n g  o n  s u c h  jo b s  as the I n t e r t i e  s o l e l y  f o r  the p u r p o s e  

o f  g a i n i n g  a ' b i d d e r 1s p r e f e r e n c e .  T h e  r e s u l t  w o u l d  b e  t h a t  

q u a l i f i e d  A l a s k a n  f i r m s  w h i c h  h a d  p r e v i o u s l y  r e n d e r e d  

e m p l o y m e n t  o p p o r t u n i t i e s  to A l a s k a n s  a n d  b e e n  s u b j e c t  to the 

h i g h e r  c o s t s  o f  d o i n g  b u s i n e s s  in A l a s k a  w o u l d  n o t  r e c e i v e  

the b e n e f i t s  o f  a s t a t u t e  s p e c i f i c a l l y  a i m e d  at  a f f o r d i n g  

t h e m  t h o s e  b e n e f i t s .  T h a t  w a s  c l e a r l y  n o t  the l e g i s l a t u r e ' s  

i n t e n t  w h e n  t h e y  p a s s e d  the act, a n d  w e  a r e  s u r e  i t  is n o t  

t h e  i n t e n t  today.

I I . T h e  I n t e r p r e t a t i o n  o f  the A F A

T h e  P o w e r  A u t h o r i t y  h a s  a t t e m p t e d  to j u s t i f y  its i n t e r­

p r e t a t i o n  of t h e  a c t  o n  t w o  p r i m a r y  g r o u n d s .  F i r s t ,  A P A  

a r g u e s  t h a t  s i n c e  u n d e r  A S  0 8 . 1 8 . 0 1 1  ( r e g i s t r a t i o n  o f  c o n­

tra c t o r s )  a j o i n t  v e n t u r e  is c o n s i d e r e d  to b e  r e g i s t e r e d  if 

o n l y  o n e  p a r t y  to the j o i n t  v e n t u r e  is r e g i s t e r e d ,  t h e  .same 

t h e o r y  w o u l d  a l l o w  A P A  to e x t e n d  a b i d d e r s  p r e f e r e n c e  to a

j o i n t  v e n t u r e  in  w h i c h  o n l y  o n e  p a r t y  is e n t i t l e d  to the 

p r e f e r e n c e .  S e c o n d ,  A P A  a r g u e s  t h a t  w h a t e v e r  t h e  s t a t u t e s  

m a y  a p p e a r  to m e a n ,  a n  a d m i n i s t r a t i v e  a g e n c y  is
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p e r m i t t e d  to m a k e  r e a s o n a b l e  i n t e r p r e t a t i o n s  of  t h e  law, 

a n d  its p a s t  i n t e r p r e t a t i o n s  h a v e  e x t e n d e d  the b i d d e r s  

p r e f e r e n c e  to j o i n t  v e n t u r e s  w h i c h  i n c l u d e d o n l y  o n e  p a r t y  

w h i c h  b y  i t s e l f  w o u l d  q u a l i f y .  A P A  t h e n  a r g u e s  t h a t  t h e  

p a s t  p r a c t i c e  o f  a d m i n i s t r a t i v e  a g e n c i e s  a r e  g i v e n  g r e a t  

w e i g h t  b y  t h e  c o u r t s  in i n t e r p r e t i n g  the t e r m s  o f  a s t a t u t e  

a n d  s h o u l d  be  g i v e n  s i m i l a r  w e i g h t  here.

N e i t h e r  o f  t h e s e  a r g u m e n t s  h a s  a n y  r e a l  m e r i t .  T h e  

c o n t r a c t o r s  r e g i s t r a t i o n  s t a t u t e ,  f o r  i n s t a n c e ,  h a s  no 

l o g i c a l  o r  l e g a l  r e l a t i o n  to t h e  b i d d e r s  p r e f e r e n c e  s t a t u t e  —  

t h e y  a r e  e n t i r e l y  d i f f e r e n t  s t a t u t o r y  p r o v i s i o n s  w i t h  e n t i r e l y  

d i f f e r e n t  p u r p o s e s ,  a n d  the i n t e r p r e t a t i o n  o f  o n e  has n o  

b e a r i n g  o n  the i n t e r p r e t a t i o n  o f  the o t h e r .  A S  0 8 . 1 8 . 0 1 1  

r e q u i r e s  t h e  r e g i s t r a t i o n  o f  c o n t r a c t o r s  f o r  t h e  p u r p o s e  o f  

i n s u r i n g  f i s c a l  r e s p o n s i b i l i t y .  It is no s u r p r i s e ,  t h e r e f o r e ,  

t h a t  o n l y  o n e  m e m b e r  of  a j o i n t  v e n t u r e  n e e d  b e  r e g i s t e r e d  

f o r  t h e  j o i n t  v e n t u r e  i t s e l f  to be  r e g i s t e r e d .  A l l  m e m b e r s  

o f  a j o i n t  v e n t u r e  b e a r  r e s p o n s i b i l i t y  f o r  the d e b t s  o f  the 

v e n t u r e ,  a n d  if o n e  r e g i s t e r e d  p a r t y  c a n  i n s u r e  t h e  f i n a n c i a l  

s e c u r i t y  o f  t h o s e  w i t h  w h o m  the v e n t u r e  d e a l s ,  i t  is n o t  

i m p o r t a n t  w h e t h e r  o t h e r  m e m b e r s  o f  t h e  v e n t u r e  w o u l d  a l s o  be.v 

a b l e  to p o s t  t h e  n e c e s s a r y  p r o o f  o f  f i n a n c i a l  a b i l i t y .  T h e  

b i d d e r s  p r e f e r e n c e  s t a t u t e ,  h o w e v e r ,  is a s p e c i a l  b e n e f i t  

a w a r d e d  b e c a u s e  of  p a s t  a c t i v i t i e s  w i t h i n  the state, a n d  it  

m a k e s  a g r e a t  d e a l  of d i f f e r e n c e  w h e t h e r  all p a r t i e s  in  the 

v e n t u r e  a r e  e n t i t l e d  to t h a t  b e n e f i t .  If o n e  p a r t y  c o u l d
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s i m p l y  q u a l i f y  b y  j o i n t  v e n t u r i n g  w i t h  a q u a l i f i e d  b i d d e r ,  

t h e  o t h e r w i s e  u n q u a l i f i e d  p a r t y  w o u l d  r e c e i v e  a l e g i s l a­

t i v e l y  c o n f e r r e d  b e n e f i t  t h a t  t h e y  h a v e  n o t  e a r n e d  a n d  to 

w h i c h  t h e y  a r e  n o t  e n t i t l e d .

T h e r e  is a n o t h e r  b a s i c  f l a w  in A P A ' s  a t t e m p t i n g  to l i n k  

t h e  c o n t r a c t o r s '  r e g i s t r a t i o n  s t a t u t e  w i t h  the b i d d e r s  

p r e f e r e n c e  s t a t u t e .  T h e  A l a s k a  b i d d e r s  p r e f e r e n c e  l a w  

c o v e r s  a l l  b i d d e r s  f o r  s t a t e  c o n t r a c t o r  p u r c h a s e s .  If the 

A u t h o r i t y  is c o r r e c t  in a p p l y i n g  t h e  i n t e r p r e t a t i o n  of 

A S  0 8 . 1 8 . 0 1 1  t o  t h e  b i d  p r e f e r e n c e  s t a t u t e ,  t h e n  an o u t  of 

s t a t e  c o n t r a c t o r  w h o  h a s  n e v e r  d o n e  b u s i n e s s  in  A l a s k a  c a n  

o b t a i n  t h e  p r e f e r e n c e  s i m p l y  t h r o u g h  linking' i t s e l f  w i t h  a 

q u a l i f i e d  A l a s k a  b i d d e r .  B u t  w h a t  o f  b i d d e r s  w h o  a r e  n o t  

c o n t r a c t o r s  a n d  a r e  n o t  r e q u i r e d  to r e g i s t e r  u n d e r  A S  0 8 . 1 8 . 0 1 1 ?  

S u p p o s e  f o r  i n s t a n c e  the s t a t e  s e e k s  a b i d  for p r o v i d i n g  

o f f i c e  e q u i p m e n t  f o r  all s t a t e  b u i l d i n g s ,  and a n  o u t s i d e  

o f f i c e  s u p p l y  f i r m  s e e k s  to f o r m  a j o i n t  v e n t u r e  w i t h  an 

A l a s k a n  o f f i c e  s u p p l y  f i r m  w h i c h  b y  i t s e l f  w o u l d  q u a l i f y  for 

a b i d d e r ' s  p r e f e r e n c e .  S i n c e  o f f i c e  s u p p l y  f i r m s  a r e  n o t  

r e q u i r e d  to p o s t  f i n a n c i a l  s e c u r i t y ,  t h e r e  is n o  c o m p a r a b l e  

p r o v i s i o n  to A S  0 8 . 1 8 . 0 1 1  f o r  o f f i c e  s u p p l y  firms, and, 

t h e r e f o r e ,  n o  j u s t i f i c a t i o n  f o r  a r g u i n g  b y  a n a l o g y  t h a t  a

j o i n t  v e n t u r e  m a d e  u p  of  q u a l i f y i n g  a n d  n o n q u a l i f y i n g  f i r m s
• ,

q u a l i f i e s  f o r  a p r e f e r e n c e .  T h i s  w o u l d  m e a n  (at l e a s t  a c -

c o r d i n g  to t h e  P o w e r  A u t h o r i t y ' s  t h e o r y )  t h a t  oxitside

.
c o n t r a c t o r s  c a n  a c h i e v e  a n  A l a s k a  b i d d e r s  p r e f e r e n c e  t h r o u g h
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m e a n s  d e n i e d  to e v e r y  o t h e r  o u t s i d e  f i r m  t h a t  s e e k s  to b i d  

o n  s t a t e  c o n t r a c t s .  T h a t  m a k e s  n o  s e n s e  and it  m a k e s  no 

s e n s e  b e c a u s e  t h e  c o n t r a c t o r s  r e g i s t r a t i o n  s t a t u t e  h a s  

n o t h i n g  t o  do  w i t h  t h e  A l a s k a  b i d d e r s  p r e f e r e n c e  act. T h e  

p u r p o s e s  o f  t h e  t w o  a c t s  a r e  different", a n d  a r g u m e n t s  m a d e  

b y  a n a l o g y  f r o m  o n e  to the o t h e r  i n e v i t a b l y  le a d  to i l l o g i c a l  

c o n c l u s i o n s .

T h e  s e c o n d  a r g u m e n t  o f  A P A  b a s e d  o n  its p a s t  i n t e r p r e­

t a t i o n s  o f  t h e  b i d d e r ' s  p r e f e r e n c e  s t a t u t e  is a l s o  w i t h o u t  

m e r i t .  I t  is t r u e  t h a t  a s e t t l e d  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  

o f  the t e r m s  o f  a n  a c t  m a d e  b y  a n  a g e n c y  p a r t i c u l a r l y  e n t r u s t e d  

w i t h  i t s  e n f o r c e m e n t  is g i v e n  w e i g h t  b y  the c o u r t s  in i n t e r p r e t i n g  

t h e  act. T h a t  r u l e  h a s  n o  a p p l i c a t i o n  if the s t a t u t e  is 

c l e a r  o n  its f a c e  a n d  the a g e n c y ' s  i n t e r p r e t a t i o n  is c l e a r l y  

e r r o n e o u s  as i t  is in t h i s  case. B u t  e v e n  if the s t a t u t e  

w e r e  a m b i g u o u s ,  t h i s  is n o t  a s i t u a t i o n  w h e r e  a g e n c y  i n t e r p r e t a t i o n  

w o u l d  b e  g i v e n  a n y  w e i g h t  a t  all. T h e  " s e t t l e d  i n t e r p r e­

t a t i o n "  o f  t h e  a g e n c y  a p p e a r s  to c o n s i s t  of two d e c i s i o n s  

m a d e  r o u g h l y  s i x  y e a r s  a g o  u n d e r  u n k n o w n  c i r c u m s t a n c e s  by  

o n e  o f f i c i a l  i n  the D e p a r t m e n t  o f  A d m i n i s t r a t i o n .  T h e r e  h a s  

b e e n  no  a t t e m p t  to e s t a b l i s h  t h a t  i n t e r p r e t a t i o n  as a s e t t l e d  

a g e n c y  i n t e r p r e t a t i o n  b y  r e d u c i n g  it  to w r i t t e n  f o r m  o r  

a d o p t i n g  i t  as  a r e g u l a t i o n .  W h a t  w e  h a v e  h e r e  is o n e  s t a t e  

e m p l o y e e  s t a t i n g  t h a t  he i n t e r p r e t e d  the act th i s  w a y * s i x  

y e a r s  a g o  as j u s t i f i c a t i o n  f o r  a p r e s e n t  j u d i c i a l  i n t e r p r e­

t a t i o n  o f  t h e  act. W h e n  o n e  r e v i e w s  t h e  c a s e s  in  w h i c h
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a g e n c y  i n t e r p r e t a t i o n s  h a v e  b e e n  g i v e n  s o m e  w e i g h t  by the 

c o u r t ,  i t  b e c o m e s  c l e a r  t h a t  th i s  is n o t  r e m o t e l y  'like the 

s i t u a t i o n  e n v i s i o n e d  b y  t h o s e  cases.

O n e  f u r t h e r  p o i n t  b e a r s  so m e  m e n t i o n  in t h i s  a n a l y s i s  

b e c a u s e  i t  is r a i s e d  i n  t h e  a r g u m e n t s  of  a l l  t h e  p a r t i e s  to 

t h e  I n t e r t i e  l i t i g a t i o n .  O n  S e p t e m b e r  25, 1 9 8 1  t h e  S u p e r i o r  

C o u r t  i n  A n c h o r a g e  in an u n r e l a t e d  case, c o n c l u d e d  t h a t  the 

P o w e r  A u t h o r i t y  d i d  n o t  v i o l a t e  t h e  l a w  w h e n  it a w a r d e d  a 

c o n t r a c t  to a j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r r  a p p a r e n t l y  

d i d  n o t  q u a l i f y  f o r  t h e  p r e f e r e n c e  a t  the t i m e  the b i d  w a s  

s u b m i t t e d  (P a c i f i c  V e n t u r e s  a n d  D i l l i n g h a m  C o r p o r a t i o n  v.

A P A  e t  a l . a n d  S o u t h e a s t - H a r r i s o n  W e s t e r n , c a s e  t? 3 A M - 8 1 -  

6 2 9 1 ) .  T h e  case, h o w e v e r ,  is e n t i t l e d  to v e r y  l i t t l e  w e i g h t  

f o r  t w o  r e a s o n s .  F i r s t ,  no  r e a l  a n a l y s i s  o f  the i s s u e  

i n v o l v e d  h e r e  w a s  m a d e  b y  t h e  co u r t .  S e c o n d ,  the c a s e  is 

c o m p l e t e l y  c o n f u s i n g  o n  j u s t  w h y  the c o u r t  r e a c h e d  its 

c o n c l u s i o n .  T h e  c o u r t  h e l d  t h a t  o n e  o f  t h e  p a r t i e s  q u a l i f i e d  

f o r  t h e  p r e f e r e n c e  p r i o r  to  the s u b m i s s i o n  o f  the b i d  and 

t h a t  at  t h e  t i m e  o f  the a c t u a l  a w a r d  of the c o n t r a c t , the 

j o i n t  v e n t u r e  q u a l i f i e d  t h r o u g h  h a v i n g  b e e n  i n  e x i s t e n c e  for 

m o r e  t h a n  s i x  m o n t h s .  It is n o t  c l e a r  w h a t  t h e  c o u r t  w o u l d  

h a v e  d o n e  if t h e  j o i n t  v e n t u r e  h a d  b e e n  in e x i s t e n c e  for 

l e s s  t h a n  s i x  m o n t h s  a t  the t i m e  o f  the a w a r d ,  n o r  is it 

c l e a r  w h y  t h i s  p o i n t  w a s  g i v e n  a n y  s i g n i f i c a n c e  w h a t s o e v e r ,

10



s i n c e  A S  3 7 . 0 5 . 2 3 0 ( 5 )  r e q u i r e s  t h a t  a p a r t y  s e e k i n g  a p r e f e r e n c e  

h a v e  b e e n  d o i n g  b u s i n e s s  f o r  s i x  m o n t h s  p r i o r  to the d a t e  o f  

t h e  b i d . W e  d o  n o t  b e l i e v e  u n d e r  t h e s e  c i r c u m s t a n c e s  t h a t  

t h e  d e c i s i o n  w i l l  b e  g i v e n  a n y  re a l  w e i g h t  b y  a c o u r t  r e s o l v i n g  

t h e  p r e s e n t  c o n t r o v e r s y .

I t  is, t h e r e f o r e ,  o u r  v i e w  t h a t  t h e  s t a t u t e  is c l e a r  o n  

i t s  f a c e  a n d  t h a t  n o  l e g i s l a t i v e  a c t i o n  a t  t h i s  t i m e  is 

r e q u i r e d  to c l a r i f y  its m e a n i n g .  We  a r e  c o n f i d e n t  t h a t  the 

c o u r t s  w i l l  h o l d  t h a t  a j o i n t  v e n t u r e ,  o n e  o f  w h o s e  m e m b e r s  

d o  n o t  q u a l i f y  f o r  the p r e f e r e n c e ,  is n o t  i n  i t s e l f  a b i d d e r  

e n t i t l e d  to t h e  p r e f e r e n c e .



M a y  28, 1984

The H o n o r a b l e  J o e  H a y e s  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  H a y e s :

T o d a y  I h a v e  v e t o e d  S C S H B  1 0 6 (SA) a m  S. T h i s  d e c i s i o n  w a s  
v e r y  d i f f i c u l t  f o r  m e  to m a k e  b e c a u s e  I b e l i e v e  t h a t  the 
e x i s t i n g  i n t e r p r e t a t i o n  o f  t h e  A l a s k a  b i d d e r s '  p r e f e r e n c e  
is o f t e n  a b u s e d .  A t  f i r s t  r e a d i n g ,  t h i s  b i l l  a p p e a r s  to 
r e c t i f y  t h a t  p r o b l e m  a n d  o n e  w o u l d  w a n £  t o  b e  i n  f a v o r  of 
it. H o w e v e r ,  u p o n  f u r t h e r  c o n s i d e r a t i o n ,  I h a v e  
d e t e r m i n e d  t h a t ,  if t h i s  b i l l  is e n a c t e d  i n t o  law, t h e r e  
w i l l  b e  n o  i n c e n t i v e  f o r  o u t s i d e  f i r m s  to j o i n  w i t h  l o c a l  
f i r m s  in b e n e f i c i a l  r e l a t i o n s h i p s .  W i t h o u t  t h i s  
i n c e n t i v e ,  o u t s i d e  f i r m s  m a y  b e  i n  a p o s i t i o n  to b i d  
w i t h o u t  l o c a l  i n v o l v e m e n t ,  t h u s  d e f e a t i n g  t h e  v e r y  p u r p o s e  
e x p r e s s e d  i n  sec. 1 o f  t h i s  bill.

I w o u l d  s u p p o r t  t h e  e n a c t m e n t  of  a b i l l  t h a t  r e q u i r e s  s i g­
n i f i c a n t  l o c a l  p a r t i c i p a t i o n  in, j o i n t  v e n t u r e s  b e f o r e  a 
b i d  p r e f e r e n c e  is a c c o r d e d  to a j o i n t  v e n t u r e .  B y  " s i g­
n i f i c a n t  l o c a l  p a r t i c i p a t i o n , "  I m e a n  t h a t ,  b e f o r e  a b i d  
p r e f e r e n c e  is a w a r d e d ,  t h e  j o i n t  v e n t u r e r s  m u s t  c e r t i f y  
t h a t  a m i n i m u m  p e r c e n t a g e  of  the w o r k ,  s p e c i f i e d  b y  law, 
w i l l  b e  p e r f o r m e d  b y  the r e s i d e n t  v e n t u r e r .  I h o p e  w e  can 
w o r k  t o g e t h e r  to a c h i e v e  t h i s  w o r t h w h i l e  r e s u l t .

R e : S e n a t e  C o m m i t t e e
S u b s t i t u t e  f o r  H o u s e  B i l l  
106 (SA) a m  S (An A c t  
r e l a t i n g  t o  A l a s k a  b i d d e r  
p r e f e r e n c e .)

S i n c e r e l y ,

B i l l  S h e f f i e l d  
G o v e r n o r



"An A c t  r e l a t i n g  to A l a s k a  b i d d e r  

p r e f e r e n c e . "

Senate Bill l.'o, 106

Contact:
March 1, 1985

Bob Landau 

4 6 5 - 2 7 0 0

The D e p a r t m e n t  of  L a b o r  s u p p o r t s  the p a s s a g e  of S e n a t e  Bill 106. This 

l e g i s l a t i o n  w o u l d  a m e n d  the A l a s k a  b i d d e r ' s  p r e f e r e n c e  law, AS 3 7 . 0 5 . 2 3 0 ( 5 ) ,  

to r e q u i r e  t h a t  each m e m b e r  of a j o i n t  v e n t u r e  m u s t  s e p a r a t e l y  q u a l i f y  as an 

A l a s k a  b i d d e r  in o r d e r  for the j o i n t  v e n t u r e  it s e l f  to q u a l i f y  "for the b i d d e r  

p r e f e r e n c e .

The D e p a r t m e n t  be l ieves that this l e g i s l a t u r e  is n e c e s s a r y  to p r o t e c t  a g a i n s t  

o u t - o f - s t a t e  f i r ms  j o i n i n g  w i t h  a nominal A l a s k a  p a r t n e r  in o r de r  to gain

pr e f e r e n t i a l  b i d d e r  status on public c ontracts. In Irby-L'orthface vs.

C o m m o n w e a l t h  E l e c t r i c  C o . , 66 4  p. 2d 557 (Alaska 1983), the Ala s k a  S u pr e m e

c o u r t i n t e r p r e t e d  e x i s t i n g  law to p e r m i t  a j o i n ,  v e n t u r e  to q u a l i f y  for the

b i d d e r ' s  p r e f e r e n c e  ev e n  t h o u g h  the p r i m a r y  p a r t n e r  in the venture was a large 

o u t - o f - s t a t e  c o n s t r u c t i o n  firm. B e c a u s e  o f  the h i g h e r  cost of doing b u s in e s s  

for A l a s k a  firms, as well as the h igh rate of u n e m p l o y m e n t  among A l a s k a n s ,  an 

a m e n d m e n t  to the law is n e c e s s a r y  to e ns u r e  that the benefits of a b i d d e r ' s  

p r e f e r e n c e  f l o w  only to th o s e  persons or b u s i n e s s e s  t h a t  have e s t a b l i s h e d  a 

bona fide p r e s e n c e  in Alaska.

A P P R O V ED :

'""Jim R ob i s o n ,  C o m m i s s i o n e r  

D e p a r t m e n t  o f  L abor
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1 S j  IN THE SENATE BY ELIASON AND FAHRENKAMP

2;! SENATE BILL NO. 106
!

3 |j IN THE LEGISLATURE OF THE STATE OF ALASKA

4 11 FOURTEENTH LEGISLATURE - FIRST SESSION
:

5 |j A BILL

5|;For an Act entitled: "An Act relating to Alaska bidder preference."

7 !BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.05 is amended by adding a new section to read:

Sec. 37.05.225. PURPOSE. The legislature finds that there 

exists in the state continuing high unemployment, underutilization of 

resident construction and supply firms, and high costs unfavorable to 

the welfare of Alaskans and to the economic health of the state. The 

purpose of bidder preference for resident firms when the state acts as 

a market participant is to encourage local industry, strengthen and 

stabilize the economy, decrease unemployment, and strengthen the tax 

and revenue base of the state.

* Sec. 2. AS 37.05.230(5) is amended to read:

i|
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16 

17:,
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(5) an "Alaska bidder," for the purpose of bid awards under

(1) (A) of this section, is a person'who

■70
(A) holds a current Alaska business license^ [,]

(B) submits a bid for goods or services under the name

22*!
as appearing on the person's current Alaska business license; [,]

ii

(C) has maintained a place of business within the\\
' i

state for a period of six months immediately/ preceding the date 

of the bid; and

(D) if a joint venture, is composed entirely of ven-
|

turers that qualify under this p a r a g r a p h ;
7 7  1
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A S  37. 0 5 .2 3 0  

* * * * * * * * * * * *

C H A P T E R  = 37.05 

SECT I O N  = 3 7 . 0 5 . 2 3 0  

T I T L E  = 37 

H E A D I N G S  T I T L E  37.

Pu b l i c  Finance.

C H A P T E R  05.

Fiscal Proce d u r es  Act.

A R T I C L E  3.

U n i f o r m  Purchasing.

C I T A T I O N  Sec. 37.05.230.

CATCH LINE

C O M P E T I T I V E  BIDS.

T E X T  In the m a n n e r  p r o v i d e d  in this c h a p t e r  and r e g u l a t i o n s  

e s t a b l i s h e d  u n d e r  it

(1) a c o n t r a c t  for c o n s t r u c t i o n  and repairs, or a 

p u r c h a s e  of and c o n t r a c t  for s u pplies, m a t e r i a l s ,  e q u i p m e n t ,  

and contractual s er vices m u s t  be based on c o m p e t i t i v e  bids; 

an award shall be m a d e  to the lo w e s t  r e s p o n s i b l e  b i d d e r  a f t e r  

a d v e r t i s i n g  for bids, ex c e p t  t h a t  (A) a bid shall be awar d e d  

to an Al as k a  bi d d e r  if the bid is not m o r e  than five per c en t  

h i g h e r  than the low e s t  n o n r e s i d e n t  b i d d e r ' s ;  and (B) 

c o m p e t i t i v e  bids nee d  not be re q uired (i) for contractual 

s ervices w h e r e  no c o m p e t i ti o n  exists; (ii) for sales 

i n v o l v in g  f a i r  t r a d e  items; (iii) w hen, in the j u d g m e n t  o f  

the p u r c h as i n g  agent, food, clothing, or medical supplies, or 

m a t e r i a l s  for use in l a b o r a t o r y  and e xp e r i m e n t a l  studies may 

b~ p u r c h a s e d  o t h e r w i s e  to the bes t  a d v a n t a g e  of the state;

(iv) w h e r e  rates are fixed by law or o r d i n a n c e ;  (v) f o r  items 

traded in on like items; or (vi) for p r of e s s i o n a l s e r vices;

(2) if the a m o u n t  of the c o n t r actual services, 

purchase, or sale is e s t i m a t ed  to e x c e e d  $ 5 , 0 0 0 ,  sealed b ids 

shall be s ol i c i t e d ,  w h e n  p r a c t i c a bl e ,  b y  p u b l i c a t i o n  in a



AS 37.05.:~0 (cont.)

n e w s p a p e r  c a l c u l a t e d  to reach p r o s p e c t i v e  bidde r s  and by 

p o s t i n g  noti c e s  in p u b l i c  places w i t h i n  the area w h e r e  the 

w o r k  is to be p e r f o r m e d  or material f u r n i s h e d  and in a d d i t i o n  

t h e  d e p a r t m e n t  may a l s o  d e s i g n a t e  a t rade journal for 

p u b l i c a t i o n ;  the d e p a r t m e n t  shall also solicit bids by 

s e n d i n g  n o t ic e s  b y  mail to all a ct i v e  p r o s p e c t i v e  bidders 

known to it and all bids shall be se a l e d  w h e n  r e c ei v e d ,  an d  

shall be op e n e d  in p u b l i c  at the h o u r  st a t e d  in the notice; 

the d e p a r t m e n t  m a y  limit the s o l i c i t a t i o n  of bids or 

n e g o t i a t e  d i r ec t l y  if it finds that it is in the best 

i nt e r e s t s of the state;

(3) a c ontractual service, p u r c h a s e  or sale w h e r e  the 

k n o w n r e q u i r e m e n t s  are e s t i m a t e d  to be less than  $ 5 , 0 0 0  m a y  

be m a d e  e i t h e r  upo n  c o m p e t i t i v e  bids in a c c o r d a n c e  w i t h  (2) 

o f  this sect i o n  or in the open mark e t ,  in the d i s c r e t i o n  of 

the d e p a r t m e n t ;  but, so far as p r a c t i c a b l e ,  shall be based on 

a t  l east t hree c o m p e t i t i v e  bids and r e co r d e d  as p r o v i d e d  in 

AS 3 7 . 0 5 . 2 4 0 ;  small pu r c h a s e s  of less t h a n  $500 in the 

d i s c r e t i o n  of the d e p a r t m e n t  ray be m a d e  on the open m a r k e t ,  

and m a y  be by cash p a y m e n t  f r o m  p e tt y  cash a cc o u n t s  set a s i d e  

f o r  tha t  purpose; the d e p a r t m e n t  shall d e t e r m i n e  the a m o u n t  

o f  the p e t t y  cash a c c o u n t s  n e e d e d  by e ach state agen c y , and 

i n s p e c t  the p etty cash a c c o u n ts  at l e a s t onc e  eac h  y e a r  to 

d e t e r m i n e  tha t  the total plus amounts o f  receipts for 

u n r e p l e n i s h e d  d i s b u r s e m e n t s  is equal to the f ixed sum of cash 

set aside; sho r t a g es  in p e t t y  cash a c c o u n t s  are a personal 

l i a b i l i t y  of the r e s p o n s i b l e  head of the a g e n c y  to w h o m  the 

a c c o u n t  is set aside; the d e p a r t m e n t  shall ma k e  all n e c e s s a r y  

r e g u l a t i o n s  g o v e r n i n g  use and r e p l e n i s h m e n t  of p et t y  cash 

f u n d s ;

(4) the p r o v i s i o n s  of this s e c t i o n  re l a t i v e  to 

c o m p e t i t i v e  bids do not a p p l y  to co n t r a c t s  for the o n e r a t i o n  

o f  t r a n s p o r t a t i o n  systems for s t u dents to and f ro m  the 

s c n o o l s  w i t h i n  the state, as are a u t h o r i z e d  u n d e r  AS 

1 4.09 . 0 10 ;  and these c o n t ra c t s  may be a w a r d e d  by bid or
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n e g o t i at i o n  and, at the d i s c r e t i o n  of the Board of E ducation, 

m a y  be awar d e d  fo r  periods of three y e a r s  or less;

(5) an "Alaska bidder," for the p u r p o s e  of bid a w a r d s  

u n d e r  (1) (A) of this section, is a person who

(A) holds a c u r r e n t  A l a s k a  b u s i n e s s  license,

(B) submi t s  a bid for goods o r  s e r vices un d e r  the

nam e as a p p e a r i n g  on the person's curr e n t  A l a s k a

b u s i n e s s  license,

(C) has m a i n t a i n e d  a place of b u s iness w i t h i n  th e  

s t a t e  for a period of six m o n t h s  i m m e d i a t e l y  p r e c e d i n g  

the date of the bid;

(6) the c o m p e t i t i v e  bid r e q u i re m e n t s  of this s e ct i o n  do 

n o t  apply to air taxi services used by state e m p l o y e e s  w h e n  

no formal c o nt r a c t  is executed; the d e p a r t m e n t  a f f e c t e d  shall 

p a y  the a i r  taxi o p e r a t o r  the t a r i f f  rates as p u b l i s h e d  by 

the o p e r a t o r  w i t h  the A i r  T r a n s p o r t a t i o n  C o m m i s s i r m  for the 

typ e of a i rc r a f t  required; the tarif f s  need not be u n i f o r m  

t h r o u g h o u t  the state and may r e f l ec t  the dive r s e  c o n d i t i o n s  

o f  various areas of the state; the air taxi serv i c e  used in

each case shall be selected by the state e m pl o y e e  w h o  is to

f l y  in the a i r craft, or if m ore than one state e m p l o y e e  is 

flying in the a i r c r a f t  by the e mp l o y e e  in charge; in all 

c ases the air taxi o p e r a t o r  shall have c o m p l i e d  w i t h  AS 02.05 

and o t h e r  p r e q u a l i f y i n g  regula t i on s  e s t a b l i s h e d  by t h e 

d e p a r t m e n t ;

(7) the p r o v i s i o n s  of this s e c t i o n r e l a t i v e  to an 

"Ala s k a  bidder" do n o t  apply to c o n t r a c t s  e s t i m a t e d  to e x c e e d  

$ 5,000 of the D e p a r t m e n t  of T r a n s p o r t a t i o n  and Public 

F a c i l i t i e s  w hich are a u t h o r i z e d  u n d e r  AS 35.15 o r  AS 19.10;

(8) the p r o v i s i o n s  of this s e c t i o n  r e l a t i v e  to 

c o m p e t i t i v e  bids do not apply to the p ur c h a s e  of p r o d u c t s  or 

services m a n u f a c t u r e d  or p r o v i d e d  by a s h e l t e r e d  w o r k s h o p ;

(9) the p ro v i s i o n s  of this s e c t i o n  r e l a t i v e  to 

c o m p e t i t i v e  bids do r.ot apply to the p u r c h a s e  of p r o d uc t s  or 

s e r v i c e s  p r o v id e d  by the correctional indu s t r i e s  p r o g r a m  

e s t a b l i s h e d  u n d e r  AS 33.32;
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(10) reques t s  for and a c c e p t a n c e  of bids o r  other 

p r o p o s a l s  for prof e s s i o n al  services shall comply wit h AS 

24.23 or AS 36.98;

(11) the p r o v i s i o n s  of this section c o n c er n i n g  

c o m p e t i t i v e  bids dc not apply to the purch a s e  of residential 

child care services u n d e r  AS 47.40.

H I S T O R Y  (Sec. 3 ar t  IV ch 82 S L A  1955; am secs. 8 - 10, 23 ch 186 SLA

1957; am sec. 1 ch 77 S L A  1959; am sec. 1 ch 158 SLA 1962; am

sec, 1 ch 82 SLA 1964; am secs. 1, 2 ch 92 SLA 1967; am sec. 1 ch 

61 S L A  1970; am sec. 1 ch 92 SLA 1975; am secs. 1, 2 ch 194 SLA 

1 9 7 5 ;  a m  E.O. No. 39, sec. 11 (1977); a m  sec. 5 ch 53 SLA 1982;

am secs. 6 - 8 ch 144 S L A  1982; am sec. 1 ch 119 SLA 1984)
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