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TELEPHONE
105 MUNICIPAL WAY, SUITE 301

JUNEAU, ALASKA 99801

To: Senator Fred F. Zharoff, Chainran

Members of Senate Labor and Commerce Com,- - \
From:
Date: March 12, 1986

Subject: Legislation Addressing Insurance Pooling (SB404 and SB377)

The Alaska  Municipal League, representing 116 direct member
municipalities, strongly  supports legislation that would enable
municipalities to pool their insurance costs, and losses. Currently,

municipal 1insurance pools, sponsored by state municipal leagues, are
operating in 23 states. Never has any municipal insurance pool gone into
default. Never has any municipal insurance pool been unable to pay a
claim. All have been very successful.

Municipal 1insurance pooling lowers costs, and increases availability of
insurance to municipalities. Pools offer municipalities a chance to pay
premiums based solely upon loss history. In addition, municipalities in
an insurance pool can recoup a portion of that premium through a year-end
dividend payment, based upon their success at controling losses. Under a
pool, the availability of insurance to municipalities would no longer be
subject to the cycles of the general insurance market.

If legislation allowing the formation of a municipal insurance pool were
passed, the AML would most likely obtain reinsurance from the National
League of Cities, which will begin offering reinsurance on May 1 of this
year through a reinsurance pool supported by the 23 state municipal league
pools currently in operation. In addition, several other reinsurance
"opportunities would be available to an Alaska Municipal League insurance
pool, due to the success, and past performance, of the League®s current
insurance program. Though not a pool, the League currently sponsors a
program which 1is providing insurance to over 75 municipalities and school
districts 1in the State for worker®"s compensation, general liability,
business auto, and errors and omissions coverage for law enforcement,
public officials, and school board members.

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



Senator Fred F, Zharoff, Chairman

Members of Senate Labor and Commerce Committee
March 12, 1986

Page Two

Regarding SB 377, the Alaska Municipal League supports legislation that
would increase availability and decrease <costs of insurance for
municipalities. In addition, the Alaska Municipal League encourages
careful consideration by the Legislature of this and all insurance
legislation affecting municipalities. Attached please find copies of a
resolution and policy statement language adopted by the Alaska Municipal
League during its annual conference November 16, 1985.

Thank you for your consideration of this important issue. If the League
may be of further assistance in any way, please feel free to call.
SAB:TRS:phl

Attachments



PART 111
PUBLIC SAFETY

A.  FINANCIAL IMPACT

1. state Public Safety Responsibility: The League strongly urges
the Legislature to provide full funding of the Department of Public
Safety so that, at the very least, the current level of services
Statewide can be maintained.

2. Detention Costs: The League recommends that costs associated
with prisoner care and prisoner transportation be borne by the State.
When a municipal police officer makes an arrest for a violation of a
state law, the State should continue to assume the legal and financial
responsibility for the prisoner as soon as the prisoner is incarcerated.

3. Financial Impact: The League supports full financial ssistance
for programs impacted by mandatory services, enforcement, referral or

sentencing.

4. Public Defenders: The League recommends the State resume full
financial responsibility for the Public Defender Agency.

B. TRAINING

The League urges the Legislature to assure that local full-time and
volunteer police, fire, and emergency medical personnel throughout the
State have access to adequate facilities and program resources for
training. Further, the League endorses public fire education and arson
investigation, Village Public Safety Officers, and the Police Standards
Council. The League urges full funding of these programs.

C. COURT SYSTEM

1. Use of TV Capacity: The League encourages the court system to
make maximum use of TV capacity and other cost saving techniques for
arraignment, grand jury, and similar court functions to release the
burden on highly trained, public safety personnel.

2. Judicial Presence: The League supports the funding of a
judicial system that would assure the presence of sufficient judicial
officers in each community in the State when the need arises.

3. Local Trials: The League recommends local felony trials if
adequate Tfacilities are available in the community where the offense
occurred.



D. STATE ASSISTANCE

1. Emergency Management; The League supports full State and
federal funding of civil defense and emergency preparedness activities.

2. Fire Fighting Equipment; The League supports full funding for
basic fire fighting equipment which meets minimum Insurance Services
Office (ISO) or State criteria for small Alaska cities and fire service
districts.

3. Substance Abuse Counseling: The League encourages state funding
of positions for counseling on drug and alcohol programs, particularly
in conjunction with the existing juvenile probation system

4. Substance Abuse and Domestic Violence: The League recognizes
the serious individual and public safety problems that exist in all
communities in Alaska as a result of substance abuse and domestic
violence. It supports the enforcement of the domestic violence sections
of Title 25, Marital and Domestic Relations (AS 25.35.010-AS 25.35.060),
in all parts of the State as a public safety priority.

E. HAZARDOUS MATERIALS REPORT

The League supports legislation which would require producers,
shippers, distributors, and commercial and industrial users to submit to
all affected municipal governments, the Standard Material Safety Data
Sheet on all toxic material physical agents being shipped to or through,
or stored, manufactured, utilized, produced as a by-product, or
otherwise found at any time, on the property or rights-of-way of any
enterprise or site within the municipal boundaries.

F. TORT REFORM

The League urges the Legislature to review tort reform and to work
for a viable municipal insurance system.



RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE
RESOLUTION NO. 86-13

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE
URGING THE STATE LEGISLATURE TO INVESTIGATE
TORT REFORM AND THE REASONS BEHIND THE
UNAVAILABILITY OF CERTAIN LINES OF INSURANCE

WHEREAS, insurance rates have increased astronomically aud this
has caused businesses to close and has created a financial burden on
taxpayers in Alaska, and

WHEREAS, municipal 1insurance rates have increased as much as
500% in some areas, and

WHEREAS, day care operators, air carriers, truckers,
contractors, CHARR-affiliated businesses, doctors, and architects are
in many cases unable to obtain any insurance, and

WHEREAS, the Alaska Municipal League feels strongly that an
investigation into causes should be made and a solution to this
problem must be found this year;

NOW, THEREFORE, BE 1T RESOLVED by the Alaska Municipal League
that the Office of the Governor and the Alaska State Legislature are
urged to immediately pursue all avenues available to solve this
problem and find a way to provide insurance in Alaska._

Adopted this 16th day of Novembe; )

LEO B. fcftSMUSSEN, President

ATTEST:

- AO -



TESTIMONY
of

Scott A. Burgess
Executive Director
Alaska Municipal League

October 8, 1S85

Testimony, presented on behalf of Alaska®s municipalities, for the
Governor®"s Special Task Force on Insurance

Commissioner Lounsbury, members of the task force:

The town of South Tucson, Arizona went bankrupt. A police officer in the
town was accidently shot in the back by his partner. The court awarded
the officer damages thirty-six timies the amount of liability insurance
South Tucson was carrying, over $1 million more than the city"s entire
annual budget.

If South Tucson was 1in Alaska, it would be among the five largest
municipalities in the state. If South Tucson was in Alaska, they would
still have gone bankrupt. Though several approaches to the problem
experienced by South Tucson are being practiced in other parts of the
country, none 1is being practiced here in Alaska.

The Alaska Municipal League certainly encourages the effort being made
today, and we certainly encourage the task force to turn today"s effort
into relief for. municipalities, and others experiencing 1insurance
problems.

As far as municipalities go,, the problem is pretty basic. Insurance
companies consider them a high risk. When the market gets tight, it is
insurance for municipalities that experiences the first premium increase,
and, later, the Tfirst cancellations. It is not that municipalities are
more negligent than anyone else that makes them a greater risk in the eyes
of insurers, rather it is the court system®"s lessons to the public which
teach citizens that for the greatest compensation, you sue whomever has
the most money, the "deep-pocket" theory. In Alaska, the State 1is
exempt(09.50.250), and that leaves municipalities as the target at the top
for frivolous and marginal [liability suits, with no restrictions on
damages.

What can be done? There are several solutions, none of them the total
answer, but all of them currently being used successfully somewhere in the
U.S. First, there are statutory limits in other states on the fees of
trial lawyers, which can dramatically reduce the final amount of liability
awards.



Secondly, there are statutory restrictions on what, specifically,
municipalities can, and can not, be held liable for.

Thirdly, Alaska could follow the 1lead of 28 states which have set
reasonable dollar limits on liability judgments.

The fourth solution, 1is providing for "liability insurance pools" by
statute. The State tried to address this in 1983, but fell a little short
in my view. Because the League has an insurance program, | want to
address this potential solution in greater detail.

A liability insurancepool 1is being used 1in several states to allow
municipalities to create a pool of money to insure themselves through a
representative entity such as the Alaska Municipal League. The entity,
using the pooled premiums, pays Tfirst dollar coverage up to an agreed
amount and buys any required excess 1insurance on ‘their own. Each
participant pays premiums into the pool, then, at the end of the year,
receives back a dividend payment based on the premiums minus expenses and
losses. Therefore, the ability of the members of the pool to reduce their
losses, potentially, saves the municipalities, and their taxpayers, money
in the future premiums they pay, and in the dividends they receive back.

While the League 1is still interested in" the State sanctioning of a
self-insuredretention program or pool, minor amendments to the 1983
law providing for ‘"reciprocals™, may allow municipalities to help
themselves to solve many of their insurance problems under Chapter 75.,
Reciprocal Insurers.

Alaska has in place the enabling Statutes, called "reciprocal insurance
agreements", but the statutes set front-loading, financial requirements
that could unnecessarily prevent such agreements from ever being formed,
at least among municipalities.

There are two solutions to this problem, both of them within the scope of
this task force. The first is legislation that would reduce the amount of
capital required on deposit or in surplus by reciprocal insurers. That
section, AS 21.75.050, needs some clarification regardless of the amount
required. Even the experts in the insurance industry, as well as those
within the State"s Division of |Insurance differ on what the language
actually requires as a minimum surplus amount.

The second solution also involves legislation. That language would allow
groups forming insurance pools to build up their surplus to the required
level over some set period of time. That would permit the use of premiums
to meet the State®s surplus capital requirements. Without these changes,
the only way such a program could get off the ground is through a one-time
assessment against participants in the program, which could run as high as
$150,000 apiece. I can assure you, such a membership fee 1is a major
deterrent to forming a reciprocal program under existing law.



The Alaska Municipal League has attempted to provide insurance for its
municipal members, and to provide cost savings and some degree of
stability to the participants by setting up the AML Insurance Program in
April 1984. The League endorsed Frank B. Hall Company of Alaska to help
the League set up the program. As of June of this year, the AML program
has offered first dollar coverage for member municipalities from the 0ld
Republic Insurance Company. Currently, 55 Alaska local government
entities have signed up for coverage through AML.

0ld Republic has a financial rating of A-15, and provides first dollar
coverage on a basic Comprehensive General Liability policy form, up to
$500,000. Errors and omissions coverage is provided separately by Markel
Service, Inc. for Law Enforcement and Public Officials and School Board
Liability up to a limit of $1 million. The AML program has topped $3
million in premiums, and offers coverage for Workers Compensation, General
Liability, Business Auto, Law Enforcement, Public Officials, and School
Board.

The current AML program cannot provide municipalities with much stability,
however. If O0ld Republic decides to stop providing coverage, which they
can do at any time, the AML program comes to a screeching halt. The other
major shortcomings of the our relatively young insurance program is our
inability to provide first dollar coverage higher than $500,000. That
leaves a gap in coverage for most municipalities between $500,000 and $1
million, which 1is the lowest level at which they are able to purchase
excess insurance coverage independently. Because the League”s
individually-participating, member municipalities are still subject to the
current marketplace for first dollar coverage, the League program cannot
offer the most stable, and lowest cost program to its members. The Board
of Directors of the Alaska Municipal League believes a self-insured
retention pool 1is the solution. IT the League can accomplish the same
result with revisions to the reciprocal insurer provisions of the Alaska
Statutes, we would very much like to proceed in that direction.

The League appreciates the recognition of the insurance problems faced by
the State, its political subdivisions, and others by the Governor and the
members of this task force, and offers its assistance and support in
finding solutions; those offered above and others. Thank you for your
time.
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OF

LIABILITY INSURANCE
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Pennsylvania Trial Lawyers Associati
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Problems regarding the cost and lack of avail —
ability of liability insurance are affecting a variety
of insurance consumers. The following article is based
on testimony which the Pennsylvania Trial Lawyers Asso—
ciation presented on this important issue before
several committees of the General Assembly.

The first part of the article reveals that the
problem is not the result of a crisis in our legal sys—
tem- there has been no sudden increase in claims or
litigation. Further, the total coat of paying liability
claims has done nothing more than keep pace with the
underlying rate of inflation for the goods and rervices
for which the compensation 1is paid. It goes oh to
demonstrate that tort "reforms"- restrictions on the rights
of injured citisens- have no effect on the cost and avail —
ability of Iliability insurance. One of the beat examples
of this is what has happened in the area of municipal
liability insurance despite the extreraely restrictive
PenBylvania Political Subdivision Tort Claims Act of 1978.

The second part reveals that the root cause of the
current problem 1is the cyclical economics of the insurance
business and its relationship to underlying economic

conditions. Competing insurance companies were engaged
in a price war when interest rates were high and
rising. When interest rates fell sharply, as a result

of the economic recovery, the insurance companies began
to raise prices dramatically and even cut off coverage
in less profitable lines in order to increase their
profitability. The following example demonstrates how
thio "crisis" of cost and lack of availability develops*™

Hypothetical Insurance Company

(Cost) (Availability)
TOtal Permitted Average Premium Number of Policies Whic
Year Surplus * Written Premiurra Per Policy Can Be Written
1980 S1,000,000 $3,000,000 S1,000 3,000
1981 $1,000,000 $3,000,000 S900 3,333
1982 $1,000,000 S3,000,000 S800 3,750
1983 $1,000,000 $3,000,000 $700 4,286
198*1 S1,000,000 S3.000,000 S600 5,000
198b S1,000,000 $3,000,000 S1,S00 2,000

1 Insurance industry Jargon for net *>jorth.
2 Based"on the typical 3 to 1 written premiums to surplus ratio permitted in



Presuming that the 1980 average $1,000 premium per
policy represents adequate rates, this 1insurance com—
pany proceaded over the next several years to engage 1in
a price war with competitors by cutting premiums to

expand 1its market share. This caused the average pre—
mium to become progressively more inadequate. This

company became 1increasingly over reliant on investment
income to make up the difference. Such a strategy cay

be successful when investment yields are high or in—
creasing, but when yields fall and claims must be paid
on the increased number of policies which were sold at
inadequate rates, profitability suffers. The result is
that the average premium rises dramatically. This, in
turn, causes an equally dramatic decrease 1in the number
of policies which can be written.

Examining the coat aide of the "crisis*- even if
it were necessary for the average premium to go from
$1,000 to $1,500 five years later, that should only
have required a relatively tolerable 6.45% annual rate
increase. Instead of the average 150% one year increase
from $600 to $1,500 to improve profitability because
of previously unwarranted premium reductions.

Looking at the availability side of the "crisis"--
when an insurance company is forced to reduce the
number of policies it is writing due to changes in
surplus or rates, it naturally looks at the profit—
ability of each line of insurance it is writing in
order to select where the cutbacks will occur. For
example, if it writes six lines, each having a return
on investment of 25%, 20%, 17%, 15%, 12% and 10% re —
spectively, to improve profitability it will, wherever
possible, stop writing those lines where the profit is
lowest. It makes no difference what the claim history
is of the individual policyholders 1in any of these less
profitable lines. The company may also stop writing a
few of its more profitable lines where it has relative —
ly little data and some reason for uncertainty. For
example, the company may be writing fifty insurance
policies for day care centers yielding a 20% return
with little or no claim history. Being aware of a case
involving mistreatment of children in a day carc center
in California, it may choose to drop this lire to help
achieve the necessary overall reduction 1in policies,
rather than drop 500 policies in lines, such as auto or
homeowners insurance, which may be yielding a highly
predictable and steady 17%.



- T-T-r-

There 1is simply no way to justify the abrupt
increase in cost aod lack of availability of liability
insurance occurring in the current phase of the 1in-—
surance cycle, except to suggest that there 1is a
"crisis.” Clearly, this problem could be avoided by
better discipline in the insurance market exercised by
both the companies involved in this conduct and those
charged with the regulatory responsibility.

The third part of the article suggests some of the
types of solutions which would provide prompt and ef—
fective relief. The accompanying exhibits will also be
of particular interest.

Only by understanding the true nature of a problem
can appropriate remedies be developed. This.article
was written in the hope of furthering that under—

standing .
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I. The Tort_System_and_its Impact On Liability Insurance Costs
Whether it is an article or editorial on rising

liability insurance costs for municiprlities, day care

centers, doctors, nurse midwives, tavern owners, manu—

facturers of various products from asbestos to autos, from

chemicals to drugs, or the owners of commercial vehicles or

private passenger automobiles, or any number of other

areas, the focus always seems tobe that we live 1in a

"litigious society.” The basic tenents of this percep—

tion are that we, as a people, are not only more likely

to sue than other people, butthat we are also more

likely to sue than we wused to be. Neither turns out to
be true.
A. The Mvth of_Litioicusress

A recent survey by Professor Marc Galanter,
published in the UCLA Law Review, of the litigiousness
of citizens of major industrial nations clearly showed
that Americans are really quite normal 1in terms of

their tendency to sue:

"[T]he United States rate of per

capita use of the regular civil courts in
1975 was just below 44 per thousand. This 1is
in the same range as England, Ontario, Aus —
tralia, Denmark, New Zealand, somewhat higher
than Germany or Sweden, and far higher than
Japan, Spain or Iltaly. ... According to a
recent report, some five million cases are
filed in Yugoslavia each year, an astonishing
figure for a country of 22 million persons."”



If we are not more likely to sue than the citizens

of other

major 1industrial nations, are we more likely

to sue than we used to be? Again, the answer 1is no.

There is r.o clear trend toward an increase 1in the

tendency
articles

Litigious

of Americans tc bring a civil lawsuit. Recent

by Stephen Daniels, Ph.D., "We"re Not a

Society: The Facts Do Not Support the Rhetoric

Surrounding the Litigation Explosion,"” published 1ir. The

Judoes_Journa ¥, Spring 19SE, and "Ladders and Bushes:

The Problem of Caseloads anc Studyinc Court Activities

over Time," published in the American Bar Foundation

Pesearch_Courna2, Volume 19=4, Fall, Number 4, support

this. Also note the
LM
Suits 50
per 40
1,000 30
popu— 20
lation 10

1880 " 1900 " 1920 " 1940 * 1960 " 19*6C

Los Angeles County, CA
Alamed*. County, CA
San Benito County, CA

Sources: Galanter, supra at fn (1), p.40; Selvin, M
and Ebener, P., Managing the Unmanageable: &
tory of Civil Delay in the Los Angeles Suse
Court, The Institute for Civil Justice, Rand Cor—
poration (1984), p.34.



As Professor Galanter explains, "the pattern
of use [cf the law to resolve disputes] is conserva—
tive, departing relatively little from earlier pat-
terns .

What, then, of such facts that nearly twice as
many civil actions were filed in federal district

. B} &

courts in 19E3 as in 19777?) Doesn"t that prove we are

more likely to sue than we used to be? No, as Profes —

sor Galanter explains:
"[C]re third of the whole 1increase con—
sisted of a jump from. 600 to 41,000 cases
filed by the federal government to reclaim
overpayment cf veterans®™ or Social Security
benefits or tc collect on student loans. The
next largest gain was an increase from 3,0CC
to 20,000 in claims to restore disability
payments cut off by the Reagan Administra-—
tion. .- These numbers reflect specific
social and pclitical events and don"t point
to any across-the-board increase or decrease
in litigiousness.

In Pennsylvania, notec Philadelphia author, John
Guinther, found that filings of civil actions in Penn—
sylvania courts have risen at an average rate of 1% per
year over the last five years, a rate of increase which
is one-third of the national average. Further, most,
if not all of this negligible increase can be accounted

for by increases in those civil actions 1involving

family law matters such as support, alimony, custody



and divorce which account for the overwhelming bulk
of all civil preceedings in our courts. Whereas
liability insurance comes into play in personal injury
cases, which actually account for only a small percen—
tage of the cases in the courts. There has been virtuail
no difference 1in the rate of filing personal 1in;ury cases
from year to year since about the mid-1970"s.” (See Exhibit
While the cverall rate cf filing personal in;ury
cases 1is stable, there will always be subtle changes in
the tyces of cases brought, This would reflect the
continuing evelution of the increasingly complex
society in which we live. Fcr example, there may be
mere polluticn or drug liability cases new than there
were fifty cr ere hundred years age. New there are
thousands c¢f complex cherica! cor.pounds being released
into our environment and we are better able to deter—
mine the harm, they can cause. In the past there were
net nearly as many chemicals and it was far more diffi—
cult, if not impossible, to prove that they were the
cause cf the harm, people suffered. Surely, there are
less travelers 1involved 1in railroad accident cases oer
capita today, but more involved 1ir. airplane accident

cases, and so on,

A"



Finally, some critics have the idea that the 1in-—
creased number of lawyers 1is somehow meaningful in
terms of litigation. What they overlook or forget s
that a legal education has come to be viewed as having
value beyond the practice of law. Thus, many lawyers
today never practice law. Further, even for those who
do, most of the modern practice of law dees not involve

litigation.

h. ZILE EEEE £f ZEy-n(? _kiak ii£ tv claims

Generally, the cost of paying all liability claims
annually rises at a predictable rate, roughly parallel
to the underlying rate of inflation in the economy
for the goods and services the com.ter.sation is based upo
including medical expenses, Jlost income, etc. This 1is
pointed out by a number of recent studies. P'cr ex—
ample, a Hand Corporation study of ?ury verdicts in
Ccok County, |I1llinois (Chicago), revealed that when
inflation is considered, verdicts today are, generally
speaking, no higher than they were 1in 1960. Mark
Peterson and Audrey Chin, both of the Hand Corpora-—
tion"s Institute for Civil Justice were quoted 1in the
Na ti“ona I”_Law_j£furnal of November 11, 1985, as follows:

"Our research shows that jJuries are usually

sensible and that their decisions have been
remarkably stable ovar 20 years."



It should be pointed out hat verdicts account for only
a small percentage of claims paid, but are generally
thought to have the greatest potential for volatility
in terms of cost.

Another example, a recent study of medical mal —
practice in Pennsylvania revealed that the Medical
Professional Liability Catastrophe Loss Fund 1loss ccsts
are precisely where they should have been predicted to
be 10 years ago when the fund was started. This
study, by Professors Alfred E. Hcfflander and Blaine F.
Nve, also revealed that there 1is no discernable trend
in Pennsylvania in the number of malcractice clainms
*frecuencv} and cost cf ravins those claims
(severity) when the underlying rate cf inflat
health care ccsts is considered.” (Note:
phenomenon, called "pseucc-crowth™ by the authors cf
this study, which accounts for the current appearance
cf substantial growth in the number of claims, and,
therefore, cost, because of the way claims are reported
into the system, and the fact that the bulk cf malprac—
tice insurance 1is har.dled by insurers which did net
exist before the 1975 "crisis."1

Unfortunately, the media tends to report only
extraordinarily large personal 1injury verdicts. This

aives the outlie the distinct 1im.cression that the



exception is the general rule. It is never reported
that the average of all awards, settlements and ver—
dicts in personal injury cases of all types is probably
less than $15,000--with substantially less 1in many
cases. Further, the overwhelming harm which jJustifies
the rare big verdict is often overlooked. For example,
a person who has been turned into a brain-damaged
quadriplegic can require $15,000 or more per

month in care for the rest of his or her life. This
can amount to many millions of dollars when the victinm
is young and has a long life expectancy. Likewise,
when these large awards are appealed and reduced,

or when the total reported represents the value of an
annuity which actually costs a fraction cf the reported
amount, this 1is never mentioned. N'o evidence has ever
been produced that Pennsylvania, when compared to other
states with similar demographics, 1is a "big verdict"”
state, in fact, it is probably true that Pennsylvania
produces, or. a per capita basis, less "ir.iij.ion dollar
verdicts™ than most other similar states.

Further, it 1is the total cost of paying all liability
claims, not the cost of a single, or even a few, large
claims, that 1is really important. As already pointed
out, the total cost of paying all liability clainms

annually rises at a predictable rate, roughly parallel



>0

to the underlying rate of inflation in the economy, for

the goods and services the compensation is based upon.

C. "Easy" Answers: Ineffective and Inapprocoria“e Solutions
When Jliability insurance premiums are soaring, it 1is
just sc easy to believe the simplistic notion that the
problem is "all those lawyers, Jlawsuits and big verdicts." 1:
just fits so neatly info the general perception of the
way things are. Why should experts in the field give a
detailed ar.d lengthy answer tc a complex problem when

it is sc- e2sy and r6rhsrs a liztla ssl f=ssrvinc tc civs

an answer =hich is hr.elv t~ accented without ouestior.:
all tcc readily preferred. Th

rrcr@ llccrunrtcrr tC lehbpe" =0 ar.s is
olacina limits on awards. irly, in the rare case

which would exceed the limit, the attorney"s cor.tin.sent
fee will be reduced, but the real cost cf such solu-—
tions will be borne by the victims and the tax-payir.a
cublic. This is bee; the only effect cf a limit on
awares 1is tc shift fr.e ccsc cr ..arm in tr.e most cata—
strophic cases away from, the person cr perser.s whose
carelessness caused the harm and onto the backs of the
victim and the victim"s family. Ultimately a large share

or cost 1is shifted tc the tax-paying public through
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forgotten that the purpose of liability 1is not only to
compensate the victims of careless conduct, but also to
deter such conduct 1in the future. In the absence of
liability, carelessness and 1its true cost to society

would 1likely be far greater.

11 . The I£12££HEe I.CEi sis”

What now follows is not intended to throw ston-s

at the insurance industry, but to describe the phenomenon

at the root of the current "crisis." A crisis that no

one, <consumers cr 1insurers, should want.

n. Faetc:s C3 sin- Pe::ccic :luct-2lior£ir. F:9ml*mrE
As we have seen, the recent, sometimes severe,

increases in liability insurance cremiums have virtual-

claims are being filed, cr with, the size cf ;;ury
verdicts. This perhaps has never been raze more clear
than this year, as the following statement from. Best's,
-Ve nsurar.ee industry bible, reveals:

"In 1980, 1insurance industry"s own esti—
mate cf incurred 1loss and less expense pay-—
ments increased by the smallest amount since
1977. Yet, at the same time as the rate of
growth of losses was declining, premiums
increased by the Ulargest margin since 1976,
over 13%."S



Premiums should, over the years, have been rising
steadily, 1in line with and controlled by the appro—
priate underlying rates of inflation, if they were to
reflect accurately the underlying cost of the liability
system alor.e. This has not happened. There are
periods where rates stay level or even decline despite
inflation and others where rates surge upwards far more
rapidly than inflation. The reasons are to be found
both in the nature of the property and casualty 1insurance
marketplace and its relationship to gent 1 economic
trends and,, like the economy, the problem is cyclical.

Insurance claims are paid out of the total of
premium income and the income earned in the investment
of these premiums. Price wars among competing
insurance companies to gain market share, hopefully
increasing premium 1income, or at least investment
income, when 1interest rates are high, <create havoc when
interest rates fall. Profitability declines and each
insurance company is faced with a no-win choice: raise
rates and lose market share to the competition, cr
continue to compete with increasingly inadequate rates
in order tc maintain or increase market share--hoping
that the competition will be forced to raise their

rates first so that it can then follow suit. It is

tough to win back policyholders; it is a lot easier to



As the chart above night indicate, property and
casualty insurers have seen the metre that can be

earned cn the investment of premium dollars cut m



half or mere by falling interest rates during the
current economic recovery, necessitating premium 1in—
creases on top of those rate increases currently re—
quired to overcome previously inadequate rates which
were the result of the competitive price wars within the
insurance 1industry as interest rates rose to record
heights <earlier in the economic cycle.

The phase of the insurance cycle where property
=>rd casualty 1insurers become over reliant on investment
income and premiums become increasingly inadequate has
been euphemistically described as "cash flew" under —
writing. As Professor Alfred Jaffe pointed out in a
recent letter tc the editor published 1in The hew York
Tires on August 25, 1955:

"That phase of the cycle commenced about the
fourth quarter of 1978 and turned around
about the third quarter cf 1964. We had
close to six years...during which American
businesses, institutions and municipalities
got their insurance well below "manufac—
turers® costs” and saved billicns of dollars
on premiums.... Premium growth 1is a function

of population increase, G.N.P. growth,
inflation and other economic and social

factors. Premium rate level 1is what impacts
on one"s pocketfcook, not overall premiunm
growth. A more meaningful statement would
be: "Rate levels for commercial 1insurance
dropped approximately 5C percent cn average
between 1978 and 1964.°"" (See Exhibit B)

The current situation has also beer, exacerbated by

the fact that health care costs continue to rise more

13



rapidly than other costs ar.d the value of personal

injury claims is, to a very large extent, quite under—

standably controlled by the wunderlying econom

ics of

health care costs. It should be r.cted that health care

costs are continuing to rise in the greater Phi ladelphic

area at the highest rate 1in the nation, 11.51 percent,

double the national average, according tc the

Bureau cf Labor Statistics as reported 1in

"J. S.

The_?h £l adel phia 2£cu™r?r cn Sunday, March 13, 1P 55.

(See Exhibit C)

In addition tc all cf the foregoing, other factors

are alsc impacting on the property/casualty reir.surar.ee

r3r ?t r ;ich include: 1" r£r€r.t erd sr.crrcus

losses ir.

United States as a result cf storrt, airrlar.e crashes

and 5ir9s; ard 2) the decllre c5 the British

fcrcicr. currencies relative to t< strcr.: U.

count3 ar.d

S. dollar.

Khat is row happening Vith rates was summed up by

Grover Czech, reoior.a; vice cresident cf the American

Insurance Association, as Tfollows:

"Companies are dci.ng what they feel

tc to get nack to price acequacy...

tive pressure drove rate s down fcr

they have
Ccmpeti-
many

years. Generally prices today are coming back
tc what they were in 19?7 or 197c when
adjusted fcr inflation." (See Exhibit D)

11
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2HEZEELE for the Future

Because of declining profitability, 1insurance
companies have become unwilling to utilize their
capital (capacity) to insure risks, causing a "crisis
of availability."”’ In the competitive free market, in—
vestment capitol tends to flow to those investments
where profits are highest and most reliable. After all,
business of business 1is profits." Unfortunately, this is

net necessarily good for insurance purchasers or, in the

long term, for many sectors of Lhe incust:y itself. When

profits ar3 reduced, 1insurance companies become very selective.

They naturally wa" tc maximize profits. Therefore,
they try to avoid 1insuring risks, preferring, instead,
to invest in those lines which are a "sure be*-" and, ir.
any event, they will charge what the market will bear.
In choosing which lines to write when profits are
reduced in the insurance business cycle, certain
property-"casualty lines suffer from a lack of adequate
data which prevents proper underwriting, 1including such
things as the consideration of individual clainm
experience, in the rate making process. Potential
purchasers of insurance in these lines are at a disadvan-—

tage relative to others under current market conditions.

“"the



When profits are down, insurers, like other businesses
will stick with the lines they knew the 1ir,ost about and
are the most profitable. It does not mean that
insuring ether 1lines 1is not profitable, but rather,
that some Jlines are considered more likelv to vield
higher profits than ethers. The slightest indication
cf risk, any uncertainty or unanticipated event, car.
lead virtually the entire 1ir._.dustrv

increase prices, ecuce cr car.c ;verd :s

from the market, whether cr net suehacllcrs are

Best®"ss=vs it rest su:nr.ctlv; the n*
tc reduce the incentive cf *r.sure”s t*“
increase the 1incentive tc raise crerriurr. i
cf availability and ccst.*“ Observers cf
standing this relationship between this

the earlv 19-=:

cnee interest rates started tc Tfall sicnificantlyv, crer
would once again rise, probably sharply.* An example of
correctness cf this credicticr. car. be seen when cct.t="wF
the earlier chart depicting the fall cf the primerate

the foliowine charts com.cermnc modi cal malcractice ir.s
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The

is reflected 1in

This

perhaps

A longer

the

“"boom-bust"

best be

following

cycle .in the 1insurance 1industry

the behavior of 1insurers:

is amazing to see what happens 1in an
insurance cycle to the mental state cf under—
writers. At the top of the cycle, in 1961,
insurers were willing to not only take all of
the risks thay are shunning today, but were
willing to go so far as to insure the liabi—
lity of MGM after their Grand Hotel burned
down. Compare that with today"s doomsday
attitude toward risks that the underwriters
have subjectively declared to be taboo."**
(See Also Exhibit E)

"1t

cycle of profitability for insurers can

seen in the following chart showing

Average Annual Rate* of Return on Net Income

After Taxes aa a Percent of Net Worth 1972-82 (12)

term lock at this cycle can be seen 1in

chart.



As the above charts cer.cnstrate, insurance cruses
are both cyclical and predictable. Khat we are exper —

iencenc r.ok in 1??5 1is us
insurance rar/.ettlace, <create: by the ecc:cries
insurance business and 1its interrelationship with
underlying economic trends and conditions, born f:on
the struggle between competing insurance companies for
market share and profits.

During the current phase cf the 1insurance cycle,
insurers are demanding and receiving substantial
increases 1in rates in order tc substantially increase
their profitability. Cr.ce higher profits are restored,
the current crisis of availa-i-ity an- cost will

disappear and the next rour. competitive pricing :s

likelv to reereroe,



It is interesting to note that auto insurance
policyholders in Pennsylvania were cushioned against
the full 1impact of the present crisis by the state’s
new auto insurance law which tock effect ]Just as the
current phase cf- the market cycle was beginning. Fcr
example, in 19e5, State Farm, the largest auto insurer
in both Pennsylvania and the United States, tock a rat
increase averaging 6% fcr the entire nation, but State
Farm®s increase was only 3.9% in Pennsylvania.

The cost of insuring an automobile ir. the United State

1*
in 1995 has riser, at an annualized rate cf 15.2%.
Pennsylvania appears to be below the national averaoe
for the first time ir. years.

Significantly, a recent article ir. the Journal of
Commerce reported on a new study entitled "1955, A
Critical Year,"™ dene by the insurance 1industry itself,
through the Insurance Services Office and the National
Association of Independent Insurers. The study con-—
cluded, "The property/casualty industry must accept th
major responsibility fcr its current financial condi—
tion." (See Exhibit F)

However, it is not yet time tc mourn
for the property/casualty industry cr fear for

its demise. Dr. Michael E. Hogue, President and



«

JRSPI.

Managing Director cf the Philadelphia Insurance Research

Group, in

recent remarks tc the annual convention

of the National Association of Professional Insurance
Agents, said:
"The property-casualty 1insurance industry
today is in a stronger capital and surplus
position than it has ever been 1in and it
clearly has enough capital and surplus to
meet the needs cf the insurance industry
today ar.d in the near future." (See Exhibit 0)
The Naticral Ur.csrvritsr rGrcrtsd that Dr. Hocus
M21sc rr?dictso 3 auicker ohsr. excected return tc "a
ericd cf a lack cf ir other words,
3 return to cor.oeti 1lvs rrire cuttir.c
TVo 2-3" ¢ ar 'c---- . drue;:
"Dr. Hocus said A.M. Best
consolidated ccllcv:older £64
billion f Dec. 31, 19E4, and ther a w--

ir.dioated an adjusted
surplus of £92 billion. Thus, he said,
Best saw an equity ir the balance sheet of
S2S billion which he said arises cut of
undervalued assets and overstated

liabilities. He said it comes primarily

frcr. the unearned creitiuit reserve fCI tbat
jert:; easy paic cut 1ir. acquisition costs
ar he estimate cf the less reserves on

a ciscour.teu oasis.

""In oereral, whSt that mears ji =® Said, "is
-hat the crocerlZy-casua Ly irdustry, if it
were put Ir.tc a runoll Cituati Fr. and assuming

the reserves are accurat9, wherl the period ok
runoff 1is compl eted, r.c cn.ly would there be
564 [b]lillio' Ir carits” and surpius, but th
would be anothe™ S®C p* lion 1eft over.:



"Even assuming a reserve deficiency of as
muche-as 20 percent, he said, after the period
of runoff, the industry would have not only
the $64 billion of reported surplus, but
another $8 billion or S9 billion of
undisclosed profits.

""It is for this reason,” Dr. Hogue said,
"that we believe the property and casualty
insurance industry 1is overcapitalized; and
that, frankly, 1is going to be a detriment,
not an advantage. *

""It"s fcr that reason,” he continued, "that
we maintain that the industry does not have a

capacity problem.".._.

"._._.What it does indicate, he said, 1is that t
insurance industry 1is not pleased with the
profitability of the market and is unwilling
tc release the capacity 1in search of taking
risk. "There 1lies cur ma or concern," he
said .

"When the rrofitability arrears in the
financial statelets of the carriers,
carticularlv in the reoicnal and other small
comma r.ies that have net had the extent of
problems that many of the larger carriers
have had, they will begin tc release the
surplus in anticipation cf growth of market
share .

"Cr. Hogue said Chubb and Chic Casualty
recently released nine-month results showing
that earnings per share have already doubled
in 1985.

""It 1is our concern,” he said, “that we"re
going to find a more rapid release of that
surplus in search of market share than 1is
otherwise being predicted relative to when
the markets will turn. It is our belief that
that is going to result again in a period of
lack of price discipline.



"We believe that the requirement to allocate
the surplus because of the necessity to
leverage that surplus against returns to meet
the target return on investments cf many of
these corporations, we will begin to start the
process of market competitiveness."®
"He called it "gross mismanagement®™ of a
prcperty-casualty insurance company to
attempt to increase market share unless there
are indicators available showing where the
p>;ice and relative exposure are at any point
in tire. He said it has been his experience
that there are few 1insurance companies 1in
the U.£ market which are fully aware cf the
current price and exposure relationship in
their portfolio on a recurring basis..."
(Fee Exhibit Gi
Ir. other words, Dr. Hcgue apparently believes that
the insurance cycle, with 1its peaks and valleys, is
most likelv to be receated acair. in the future -use as
it has 1in the past. (Fcr further discussion and ether
views c¢n the capacity aspect cf Dr. Hogue® s remarks,
so 0 V X
While 1if aocears certain that the 1insurance 1indus—
try will continue anc profitability will improve, there
will be some inevitable changes. The nature and extent
of these changes remains to be seer.. There may be
increased government intervention tc attempt to control
the swings cf the insurance cycle and tc assure
availability of coverage and provide adequate data for
rate making purposes for certain lines, as well as to

prevent such, abuses as midterm cancellations. There

will certainly be some structural changes ir. the



marketplace, including 1increased reliance on self-

insurance. Insurance purchasers have much at stake.
Kill! they continue to be at the mercy of the insurance
cyclie or will they take an active role in improvinc

the~r situation? Changes are constant 1in our society
and, just as the lav: adapts to these changes, so must
insurance. So far, the competing 1insurance companies
have apparently found it easier to agree amone
themselves to try to shift the blame for their crotlems

onto the legal system, than to agree cn how tc solve

ther..
227. The Se3r:h fee Effective Scluticr.s

As must be clear by new, the reality of the
"crisis" is far different and mere com.pie> than 1is
commonly perceived. The answers tc these problems dc

not lie 1in cost shifting devices such as various arbi—
trary limitations c¢n the rights of the citizens of
Pennsylvania. The answers are numerous and what
follows 1is not intended tc be an ail inclusive list.
Part of the answer 1lies in assuring that the 1insurance
industry does real underwriting, considers individual
experience in rate making and has adequate data 1in
order to do this job. Further, while competition may
be desirable as a general rule, 1insurance companies

cannot be permitted to charge rates which are made-



quate or excessive. In some lines, the market 1in a
state may be so concentrated as to not be conducive to
open competition. This must be carefully examined.
Also necessary 1is action to reduce dependence on the
foreign reinsurance market and particularly the
dominance of Lloyd"s of London over the American in-—
surance market. Another part of the answer lies :r.
reexamining the investment laws governing property and
casualty insurance ccm.par.ies sc that they car. engage in
appropriate modern investment practices which might
6D5b29 ther to smooth cut. ths s5fscts cr ch2r.cir.c
sccr.otic cor.d* c *F whrr A = i*«ocC
Pennsylvania®s law governing 1insurance company 1in—
vestments dates from. 19 21. An additional answer lies

in iJdcrssssd insistsrc® cn ris!l< r.€slroer.6r.t c. csrt cf

prevent 1injuries from occurring 1in the first place. A
further part of the answer 1lies 1in increased knowledge
on the part of insurance consumers as tc how to buy
insurance and who to buy it from. This would include
increasing use cf self-insurance and pcoiing mechanisms.
Through the pooling of risks many croups needing
insurance coverage, including Pennsylvania®s poli—
tical subdivisions, could accomplish several objectives.

First, they could collectively self-insure their lew
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end exposure.

Second, they could use the strength of their num-—
bers and the stability of risk inherent 1in such an
arrangement to negotiate the most favorable rates fronm
the private sector for their collective high-end expo-—
sure. Thus, the pooling mechanism would work very much
like a group insurance plan with a high deductible.

Third, the pooling mechanism could provide a data
base cn all claims against its participants which
wculc enable effective risk management - clainm
prever.ticn--the cr.ly reel way tc cut ccsts.

Fourth, such a data base would provide its
oarticicants w
ir.surer, ce rates are fair and reasonable.

The coding mechanism | am describing could be run
by a private insurer with the appropriate expertise.
Host importantly, such a program would effectively free
groups such as Pennsylvania’s political subdivisions
from the vicissitudes of the insurance cycle. This is
because they would have created their own capacity tc
the extent they self-insure, thus hoarding the some —
times extremely limited capacity available in the pri—
vate sector for their high-end exposure. Further, it

would give them the data necessary both to prevent

claims and negotiate insurance rates far more effectively



In remarks to the Florida Senate Commerce Commit—
tee regarding property and liability insurance on
October 8, 1985, Florida Insurance Commissioner, Bill
Gunte:, supported the views expressed herein as to the
solutions which would appear to be appropriate under
the circumstances. (See Exhibit )

In this regard, it should be remembered that
insurance first began in England when the owners of
merchant vessels decided that the best way they could
handle the risks inherent 1ir. their business was to
share that risk. Mavbe it is time tc return tc the
basics ir. insurance. Importantly, the sciuticr.s 1 am
suggesting are applicable tc ethers, besides political
subdivisions, who are affected bv this trebler. cf cost
and availability cf liability 1insurance.

This cyclical problem with liability insurance
rates will remain with us until decision makers 1in
government, business and the professions, as well as
the observers 1in the media, shift their focus. Ke
must stop dealing with, perceptions and becir. tc address
reality. Prompt and effective relief can only be
ache:ved by addressing the reality of the problen

throuah the tvee of solutions suacested herein.



More on Pennsylvania®s Experience
The need for this shift of focus could not be
any clearer in Pennsylvania than with the problem of
municipal Jliability insurance. The Political Subdivisi
Tort Claims Act of 1978 1is among the most restric—
tive laws with regard to tort law as has ever been
passed in any state. For example, it contains an ab-—
solute bar cn tort claims against 1local governments
with cr.iy eight areas where exceptions are granted.
In those areas where claims car. be brcucht, there 1is
an absolute limit, a cap, or. the amcur.t cf liability
and anv ccrr.cessation 1is further reduced because the
recover ar.v camaoes wr.icr. are caic cr
cayac_e :r:r any ether source, wit:, tle exception c:
life insurance. This law even ccrtairs a "threshold"”
iﬁﬁﬂﬁaﬁﬂg <rc ré6cuirerrent. tihs~ th6 ir"urv cs dérrsrsrt(
which must be met befcre a claim car. be instituted.
(Fcr a synopsis of the Political Subdivision Tort Clainm
Act, see Exhibit J). Lawyers whe represent political
subdivisions throughout Pennsylvania have testified tha
there 1is no*, a crisis of claims here 1in Pennsylvania.
There has not been some sudden or recent increase in
litigation against political subdivisions. (See Exhibi
K) Despite these facts, municipal Uliability insurance

rates in Pennsylvania are currently soaring, ;ust as
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they are in other states without tort restrictions,
demonstrating that so-called tort "reform,"” the re-"
stricfcion of the rights of our citizens, does virtually
nothing to affect insurance rates.

It is interesting to note that the Political
Subdivision Tort Claims Act grants the political
subdivisions the authority tc establish a pooling
mechanism and help themselves as described above, (See
42 Fa. C.S.A. Secticr. 8564", but they have failed thus

or tc act. Cf course, they could wait ar. - 1 -V
current crisis is over a.no a-_cw the cyr..e to recur,
and there 1is evidence that this chase ; tr.9 cv
en:zin: restls rer:r:s si ws

*  the first half cf “TZ_-t _rr39rtv casSda-t
C ccvs on Best's InZ9x hav9 aWvarz92 J *t
Irvestor excitement W91rz :er.9ra-9¢ Uy a
VO9scenable consensuS Y - t*a zrc9st r.-
d¥S ry dowr.-cycle i4=histcry haC flral vy
UVred, albeit by a Crall iarzlre "9y wer9
reWarded or. average ] by advarz9cC 2v1c9 tnd

$2z0 as those reapsd by th9 c9r9Yal st22V
waYket." (See Append 1X L)

v* £°nLe-m Lm

If solutions to the problems confronting those wh;
need insurance coverage, including political subdivi—
sions and others are to be effective, these solutions
must address the real problems, _.net the common miscon—
ceptions, however popular they may be. These problems

are the result of a "cvcle of crofitabilitv" ir, the



insurance 1industry born from the struggle between com—
peting 1insurance companies for market share and pro—
fits. They are not the result of seme sudden 1increase
in litigiousness or in the total volume or cost (con-—
sidering inflation) of claims.
The current phase cf the 1insurance cycle, with its
"crisis" cf cost and availability, is apparently
ending. Will this cycle be allowed tc recur ur.abated"
This article was written 1in hope that it will not.
The Pennsylvania Trial Lawyers Association 1is sympathe —
tic tc the problems confronting all groups cf insurance
consumers and is always willing to be involves ir.

search for constructive solutions.
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source of the data for the chart as Citibank Economics
and Insurance Services Offices.

Testimony of J. Robert Hunter, President, National
Insurance Consumer Organization, before the Sub-—
committee on Commerce, Transportation and Tourisnm,
U. S. House of Representatives, on "Liability Insurance"

which identifies the source as CPl data c¢cn "auto insurance,"”

r. S. Bureau of Labor Statistics,
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Whenever someone tn power an—
nounces tha we Americans are facing a
emu— «winc flu, for example- my ex—
perience has been th* the crato narrfy
exists, but the cure t Ukety w Kkill us.

Some crises have as their purpose to
allow gentlemen-warriors »0 go shoot—
ing secood-hand- (the blood spilled
ours, not theirs), in foreign dimes, be
they Vietnam or Nicaragua. Ocher crtvs,
less sanguinary but no less lethal, seem
designed to convince ur ‘a give up some
Constitutional rkjht tha Itk no longer
oom*i-rrst form to hate.

An adept practitioner of the latter vs-
riery of crtstvmongertng has been the
Ajhief Justice 0f the United States Su-
ANrme Coun. Marren burger. Kor about
thec pxv 10 ycon, he has Iteen trooping
titnxigii every Wfoditsot village and town
(le.. every Amencan Bar Association

meeting) idling us we are ki ihe rruda
of a great "litigation cmis” tiat has so
Hooded our courtrooms tha our right
to free access *o the coura and toa Jury
10 hear our case should be sharply cur—
tailed. He has found allies in die popular
press, wh o wrtoe sensational articles about
Americans Indulging inan "epidemic of
hair-trigger suing." causing our multi-
billion-dollar multi-national corpora—
tions joweep with sheer vexation at the
money they have to pay out when (hey
put products on the market that malm
people. All fhk has been caused, burger
saya, by the "Inherendy lklg+tou* nature
of Americana," who, in the rather ele—
gant phrasing of another commentator,
display "an abandoned eagerness to hall
into court tM and sundry."

Out of cur*t*Ury, | decided to take a
look at (lie Mtistics, to see exactly how
greedy wc Americans are Certainly, if

we are as avid for money as Murper saw
33

we are, then something ought to hr done
towop us for our own good, sr.er all.
our auks force insurance compan>o0 to
pay verdicts, their costs arc passed on
to their cuaomerx, who Inrum pass them
on to us- both the contentious and the
passive among us.

The federal court figures seem to hacv
Burger. They show that between ISti0
and 1984. the number ofctvil cases filed
Jumped from about 170.000 to 260.000.
more than a 50* Increase which, if «
doesn"t mean a crisis, means somesmng
close kin tc one.

That t. k did until 1 letmy eves won —
der down the kxvg row* of figures that
show where the Increase incases IS com —
ing from. 1then learned ihat neatly fwe-
thirds of the Increase was brought tnout
by cases Inwhich (he United States gov
cmmentwas cither the plattifl or de-
icTKiant Of these, slrme™ il the plaintiff
cases were ones inwhich (he gttverrvrrkK



wav it * to collect defaulted Modern
kum of alleged overpayment*. lu vet—
erans Of Iieones Inwhich the govern-
nviry wa the defendent, almost Hl of
(hem Involved people who were wing
10 sop the Reagan administration from
cunling off their Social Securtry suppie-
menul benefits.

Without arguing th: menu of these
governmental policies. such soils hardly
come under the heading of "hair-trigger
suing" by “in Inherently ihlgious" citi
zenry

- But, though! L since fed-mJ cases make

up only about four percnv of al those
that are filed In the Unncd States each
year, whau 1 should be I1"ookmg at are
state coon suusncs | found them. too.
in several huge volumes filled wth
hundreds of pages of tables Much, when
the browsing among those numerical
thistleswas complete, reveas that- since
about the mid-1970 s- ctw case filings
in state coon have been IrTeasing at
about three pceacnt ayat, or one-quarter
of the federal tve.

it’sall a rruner of perspective, no doubt,
but to me that Increa e doesn™t even
amount to a kissing couslt.sf a crisis

mihile Iwas at It, I thought ,I'd try to
find out the origins of the Increase, such
as kwas Although, k seems, no tvo sates
keep their statistics the same way, as
nearly as lcould tdl- and lhad Sam —
ple of states miking up about 5016 of
the population— personal Injury cases,
the ones where we e supposed to be
dotng dl tha hair-trigoer greedy suing—
weir strollingalongwith virtuallyno dif—
ference In the rate of filing from year to
year .

I did, however, find one category in
which there was i sharp Increase,and a
predicublc one considering the dou—
bling of the divorce rae In the United
Sates between 1970 and 1990. *nd dhat

was in domestic relations cases. Induc —

ing child custody miners There, the rite
had grown by a hefty 30% Apparently.

IfAmericans arc contentious, It's mani
Tested mostly In their marriages

I also learned ih.it, Ifwe Americans
are litigious, we cerulnly vary a lot from
state to state In that quality. The peaceful
Pennsyfvanians. for example, filed cMI
suits at a one percent Incm.se In 1963
over 1978; the laJdbxk Californians were
right at the national average, while the
big bad New Yorkers were way above Kk
In 1990. New Yorkers filed- according
to their official scatlaics- about 730,000
civil suits; In 1983, a walloping 1.2 mil—
lion Now, there"s a crisis of headline-
making proportions, and headlines have j
been made of h. The only problem Is!
that h ks a false figure. A cail to a New
York court official revealed that the 1983
Jjzadsucs induded counts from two courts
that previously had been omitted, and
they weren"t any small omissions,
either— about 400,000 of them a year

In other words, as the official noted. 1
the real rate of Increase in New York is
about two percent a year since the Late
1970%s, not mc»e than 77% In three vears,
as the published acattttics seemed to in—
dicate.

Perhaps fuat perhaps, we should hang
on to our right to trul and Jury a wee
bit longer and not let those who would
save some money for Insurance com—
panies and big businesses scare us out
of k. Perhaps our real crisis comes from
the quality of chose who advise us

ABOUT THE AUTHOR

John Gububer b one ofthe most able
and disrtngutsbedfoumalba tn the PoU-
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Area has th nation's

‘astest-nsm

B% Cilbert M. Gaul
Inmortr Sufi Wntsr

The pnces consumers pay for med-
ical care m the eigm-county Phila—
delphia area are nsmg faster than
anywhere else in the nation.

Not only that, but they are rising
from levels already considered
among the highest in the nation and
at a time when the pace of price
increases for medical care m ether
cities appears 1 be slowmg.

From January 1984 to January of
this year, the pnee of medical carem
the Philadelphia area increased by
11.51 percent, double the national
average of 5.8 percent.

The data, gathered, by the regional
office of the Bureau of Labor Statis—
tics. have left health<are experts
groping for explanations.

"Why we"re going up while the
other cities are slowing, 1can"t say,”
said Charles Soott, the bureau™s re—
gional economist.

“That"s bard to rationalize." agreed
Wharton School professor Robert A.
Zalten.

The oniy city whose health-care
price trend mirrors Philadelphia®s is

Houston, w+uch. like Philadelphia,
has a high concentration of medical
schools, teaching aosp-.talsand medi —
cal reseated centers. Pnces for medi —
cal care :n the Houston area rose 11.5
percent, a wtisxer besisd Phiiadel-
pbias rate.

&

In many cities commonly thought
to have higher costs of living than
Philadelphia. medical-service prices
rose atmucn slower rates.

For example, in New York, often
cansidtred.the nation®s most expen—
sive city, medical prices rose [ per—
cent. in Boston, pnces dimoed L1
percent: m Los .Angeles, 6.7 percent:
San Francisco, 5.3 percent, and n
Washington, pnces rose 19 percent.

The rapid pnee increase here
comes at a ame when the nse in
medical-care pnces elsewhere is
slowing. In January 194. the nedi*
cai-price index for Philadelphia
stood 5.1 percent higher than® the
national figure. A year later, the in—
dex in Philadelphia was 10.7 percent
higher than the nancc&l average.

When compared with other compo—
nents of the Consumer Pr.ct Lnaex
(CP1), which measures price
changes on a broad range of goods
and services, the rt.e of increases in
medical care stands out starkly.

Housing pnces in the region, for
example, increased 5.03 percent m
185. Food and beverage pneos rose
159 percent. Transportation pnces
were up 3.49 percent, and c.orhmg
pnces inched up just 0J9 percent.

The overall CPI for the Philadel—

phia region — Philadelphia. Bucks,

"Chester. Delaware and Montgomery

Counties in Pennsylvania and Cam—
den. Burlington and Gloucester
Counnes in New Jersey — rose 4.04

3

| CNICES

percent in the year ended Janua:
1985. Inme same period, the notion.
Consumer Pnee Index :Lm:eo 31
percent.

Why arc pnces for medical :a:
here rising so quickly* Amo. mo:
particularly, way is the Phtlaoe.oo
region out of line with or.:; men:
m the rest of the country®-

"We think we know wsy ;; o:
increased in Philadelphia. Bui
dont know why with otner cities
said Labor Statistics ecsncm: " : See

Scctt said pnces for services ::c
hospitals, nursing homes and oe
tists sere all had increased a: a r:
greater than the national, averei
Aiso rising quickly were premie:
for health insurance. But"pr.ee :
creases for prescr.pnon and ncr.o:
scr.ption drugs and medica. ecu;
meet did not exceed me na:::na
average. Scott said.

"We reccrc what the increase
but the reason wny. we reau.y on
know. There could be an e.emen: -F
«=this Is jus: our year."™ Sc::: sain

Scott and others at the Bureau
Labor Statistics caution tna: me
gional CPI survey issubject:: so:
distortion because it uses a :m
sample. But those distance: "eon
he smoothed out when =-¢"ec =

longer periods, the BLS :ff0a.: s



viedicaiprices here are

CONTINUED

.nation'’s

“We always tell people not to place
much emphasis on-a monthly shift
because Itcould be wrong. But over
long periods of mne those things
tend to wash out. Looking™ over a
calendar year you expect to "see a
consistent pattern." said Daniel Gins-
burg. supervisory economist for the
BLS tn Washington.

Officials here and in the 27 other
BLS regions use.the sane methodolo—
gy tc gather the pnee dita. Starring
with the main components of health
care — hospitals, nursing homes,
physican fees, drugs — they survey
pnces of individual items at varying
locations. The same items are select—
ed each month so economists can
measurethe nse in pnces from the.
i%(?x base of 100, the pnee lewvel in

The wei iven 1 each
mm%'t%\mm?&p%
aty, reflectirg-the of
rredlcal—care econamies.
here, for eamle, refledts tre hlgl
conocentration of X
What the CPl doss ot o)
neasure isﬁemstofgntad
"We"re measuring the

Since the Bureau of Labor Statis—
tics began keeping the medical-care
index, pnces here have climbed-123
percent as of January. The only met—
ropolitan area tn the nation where
Ences have risen more quickly is

boston, where medical-care pnces
have increased 352 percent since
1967.

"1 thirk, ttere’s saweral eplae-
tios fortet”’ saldsmrm(]d”a”y a
BLS econamist in Calkss. "0ne sttet
sinee 1557, Houston hes been one of
the festest-gomrg aress n— te

That phermwenal
on dl

T e

A second explanation offered by
Cohany isone that also might apply
to the Philadelphia medical market—
place.

"Houston s ai the forefront of
medical technology.“ the economist

-pnces would be a mistake.

fastest-

said, "and that also Is very likely to
put upward pressure on pnces. As
technology expands, the cost of de—
veloping those services also grows, a
tremendous financial cost isassociat—
ed .with that”.

Albert Zerullnski. managing part—
ner in charge of health care for the
Philadelphia accounting firm of La-
venthol & Horwath. offered a view
similar to Cohany"s.

“My feeling in a speculative way is
that... it could be a funcuoa of our
highly developed medical area
here," he said. "It is a highly inten—
sive medical community in terms of
physicians per capita and specialists
per capita. They are all selling
higher-cosi services. Prices don"t go
up unless cosis go up."

Other heajlh-care experts, econo—
mists and officials offer other rea—
sons wcy pnces for medical care in
Philadelphia and #ts surrounding
counues are nsmg much faster man
these in other areas, including many
cities with sophisucaied medical
complexes, men as New York, Boston
and Cleveland.

"Many ciaes have different ways
of containing health costs. That nay
have something to do with it" said
Kay Ford, a BLS economist in.
Washington.

Carol Ml McCarthy, president of
the Delaware Valley Hospital Coun—
cl. which represents more than 90
hospitals, said medical insnmcons
here increased their cijargea by 23
percent last year to make up for S207
million- worth of uncompensated
care — a 25 percent increase — that
they provided, to poor and uninsured
people.

McCarthy said that blaming the
hospitals for the region®s increase in
In fact,
she said annual increases in hospital
spending here nave dropped sharply,
from 20.7 percent in fiscal year 1982
10 6.6 percent in fiscal year 1984.

Moreover. McCarthy said hospital
proflu rose only 6.06 percent in fis—
cal 1984. "At least fron the hospital
side, wpat we"re "saying is that we

risin g

think we nave a pretty good story
<tell. We think we have expend::"-.*"
*pretty wall under contra:."

Another pamal explanation %
the pnee increases mgn: be me t,
gressive building programs recent,
undertaken by many ncspitas an
nursing fecilities th the area, m:
Zelten, an assistant professor cf :n
surance and health-care systems a
the Wharton School.

Between March 1982 and Feiruir-
1984. more than S467 million "wc.rn
of new construction was aporc-ed
for the five Southeastern Fennr.
nia couunes by the Health System:
Agency of Southeastern Penmr.:-:
ma. a federally mandated oiannmr
agency. Hosoitiis increase :::m
rates to-cover me ocosts of ne-
constructccc.
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Nader, insurance firms differ
on need for liability rate hikes

By Gary Rotstein

Fcsi-Gaze'.te Ha" srj*g Cor'esponoe"!

HARRISBURG - Ralph Nader,

the spokesman for consumer causes
who ‘built his reputation attackln%
the auto and oil Industries, brande
insurance companies worst_of all
yesterday for ‘driving up liability
coverage' costs.
_Although insurers contend huge
increases in liability premiums this
rear were necessitated by $3.8 bil-
jon in industry-wide operating
losses in 1984, Nader told the House
Insurance Committee the losses had
been exaggerated.

“Never In e%onomlc history has
there heen such a Erem Itous In-
grease.” the maverick activist sl
We're seein mFreasei and cance
Iaglons at a feve toﬁa unsupport-
able on an actuarial basis.”
~ Nader claimed the dramatic price
jumps are designed to aid insurers’
political goals of pressuring law-
.makers to restrict consumers” rights
to sue for damages. .

"Horsefeathers — they're being
P.aranoyd." an industry representa-
ive said when informed of the

remarks by Nader and J Robert

Hunter, federal insurance adminis-

trator In the Carter administration.

Grover Czech, regional vice presi-

dent of the American Insurance
Association, said. "Companies are
doing what they feel they have to to

get back to price adequacy... Com-

Petmve pressure drove rates down
or many years. Generally prices
today are comln? back to w'hat they
were in 19TTor 1978 when adjusted
for inflation

Nader and Hunter, who now heads
the National Insurance Consumer
Organization, acknowledged the in-
dustry had inadequate revenue last
year. .

They contend, however, that it
would "have taken just a 5 percent
boost m premiums across the hoard
to meet standard profitability levels
They based the estimate on a U.S.
General Accounting Office report
that companies showed a 3 percent
return cn net worth last year when
investments, depreciation”and other
factors were added to operating
costs. o

Instead, liability insurance costs

.are going up 100 percent or more for

many local governments, transpor-
tation firms, day care providers,
taverns and others,
_ Representatives from those areas
In previous Insurance Committee
hearm?_s, appealed for state helo ir
controlling those increases The;,
also complained of being der.ie:
coverage at any price hecause c:
insurers trying to keep only the mcs:
profitable "lines of busingss
"The key point is... this crisis is a
crisis generated by the industry as a
reaction to low profits." Hunter saic

"If the profit potential is the:?
that You, say, | can't believe theri
aren' ,[msurers] going out there ::
write it." commented Rep Rob::
Godshail. R-Montgomery County

Nader and Hunter pointed tc sr....
stock market performance of msu--
ance companies this year as ano' v.:
indicator that the mdustrk/ is no: .
the dire straits it says it is.

~ Czech countered that a 30 percent
increase in stock pnces of insurance
companies is related to their lew
value last year and assumptions that
they will be able lo return tc proper
profitability with price increase.-
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Study Analyzes Industry Woes

By JAMES NOLAN
0* CoawDstfc# Sian

NEW YORK - The proper-
ty/casualty insurance industry®s
woeful financial state recalls a
story from the old pushcart days
along Delancey Street on New
York®s Lower East Side.

A merchant cut his prices
sharply on ladies” boots and put
up a huge charcoal lettered sign
to tll the world.

Across the street, his competi—
tion cut prices lower, and said so
with sigs.

On the price war raged. Final—
ly. the first entrepreneur posted a
sign which declared: “Ladies’
Boots. 1<ell below cost.”

How can you do that, asked the
competitionl Sell below cost?

"l can <ell below cost,"” the re—
ply came, "because | buy below
cost”

It was just this sort of a mind—
less price war which brought the
properly/casualty busmen to its
present low and sorry state.

And no one knows it better
than the industry itlf. Witness a
new study done by the Insurance
Services Office and the National
Association of independent Insur—
ers

The property/casualty Indus—
try must accept the major re—
sponsibility for its current
financial condition.” the study*
jpocluded. #But, the brutal pnee
war of the last six yean Is over.
The industry has finally realized
Ihal a business cannot indefinitely
price its product below coat and
expect to survive."

The study, “1985, a Critical
Year," pulls together a story that
has been told piecemeal for the
past 18 months.

It compares the industry in
1984 with back years, using all of
the familiar ratios: rales of re—
tum. premiums compared to

*The brutal price war
of the last six years is
over. The industry has
finally realized that a
business cannot
indefinitely price its
product below cost and
expect to survive/

losses and expenses, combined ra—
tics and the like."

In some cases, the economic
data from the insurance Industry
has been plotted oo graphs, laid
over similar data from The For—
tune 500 industrials and U.S. bond
yields. In all cases since mid-1981
the insurance industry graph lincs
— reflecting profltabilty — tum
down where others rise.

The sponsors want the 31-page
document to "help the public and
state Insurahce regulators under—
stand why premium Increases are
needed lo assure the future finan—
cial ctahility of the insurance in—
dustry."

Casting back to the origins of
the price war, the study nctes
that “since 1979, while underwrit—
ing results have declined, the in—
dustrys net Investment income
has grown continuously.

“In an attempt to generate
cash fkrw for Investment, insurers
competed aggreslvely for premi—
um dollars, knocking prices more
and more out of line with loss
costa,” the study said.

But It was poor management
strategy. The f1.7 bilboc In annu—
al Investment income coaid not
be stretched far enough to cover
the (3 blllica annual growth in
underwriting iossesthe industry
suffered.

Closer to home, the 10 percent

climb in investment income of
$1.6 billion in 1984 fell far short of
the 60 percent increase in under—
writing losses of $8 billion for
that year.

Such a financial climate
worries the Industry on several
SCOres.

First, Industry actuaries are
predicting that in the next few
years, corporate America will
find soon that ;t cannot insure all
of its assets.

The conclusion flows from op—
erating results for 1984. The study
sayt that during the year, policy—
holder surplua fell by 3 percent t©
$63 billion.

The industry measures its abil—
ity to write property/casualty
coverage by tius surplus figure,
“Indicating,"” the study said, "that
capacity may not be sufficient to
meet the insurance Deeds of an
expanding U-S. economy."

Sall a more urgent worry is
the cootinued financial solvency
of a substantial number of com—
panies. The 2ty said that the
ratio testaant: j by the National
Association of Insurance Commis —
sioners and the A.M. Best Co.
show that "the the number of fi—
nancially Impaired insurers has
increased."

While the study did Dot total
the number of such companies, in
September of last year, the NAIC
said that 319 of the 2,477 Proper-
ty/casaaity Insurers it keeps tabs
00 were in bad enough financial
shape to require “Immediate at—
tention” by rate Insurance regu—
lators.

The NAIC warning came after
It had finished desk audits on the
financial results filed by the com —
panies In the spang.

Such audits are in various
stages of completion at the mo —
ment.



EXHIBIT H

DIATHER 8407 DISCUSSBON 0w CAPACITY

lJOtS J. LYONS

NEW YORK—Superintendent James
P. Corcoran rolled up his sleeves, looked
the industry inthe €ye and said. 'There
is no capaaty mas." Donald Kramer,
president of Kramer Capital Consul-
tants. took a similar stance, looked the
suh)erintendent in the eye and said.
‘There is a capaaty shortage, and it is
severe."

Mr. Corcoran, somewhat outnum-
bered in his opinion and certainly in his
teas of how to handle the situation,
was also opposed by David B. Mathis,
chairman, president and chief ex-
ecutive officer of Kemﬁer Re. who said
unequivocally that there is a "real
capacity ensisthat is likely to remain at
least through 1987." and by Michell J.
Cole, vice president and pnndpal of Till-
inghast. Nelson & Warren Inc.. who
hed%ed only a little, saying there is cer-
tainly a "restructuring of groperty
casualty markets." which might not be
a crisis but S "revolution."

I
James B. S\Tadtner. managing direc- °

tor of Aex Brown a Sons, investment
bankers, never really joined the fray
but, taking a third posrton. said the
problem is that capacity is never quite
"in sync" with what the industry needs
and that insurance companies have
never been able to cope with excess or
even adequate capacity. "Given the
rope." he said, "they will succeed in
hanging themselves.” but he said he is
optimistic about the future of the in-'
dusrry.

The speakers made up a panel dis-
cussing "New Capacity. New Players"
at a seminar at the annual "I" Day
meeting of the New York Chapter of
the Society of CPCU. The panel was
moderated by Jostkh S. Diamond, ex-
ecutive editor of the National Under-
writer Co.

Mr. Corcoran said he feels he has
been patient with the industry, but is
losing his patience. He soia the legisla-
tors are "ftinous" and fee that tne in-
dustry has "overplayed rtf; hand."

Difficult position

"Now I'm in the difficult position of
trying to make sure that we dont get
reactive legislation." he said.

But. he added, such legislation may
come about, "and it is wriat the indus-
try has created."

"When you talk about new players
and new capaaty." he said, "you are
talking about an essental and perma-
rent change in the way this industry
does business. Idon't agree tnat this s
a cycle. I'think it is 3 natural change."
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Hi sad the capadty ahortfH the in-
Aatry isexpertendryg row b the worst
fc's bean in 50 ywrs and "It's not going
to be teved by the stock market in-
vesting new capital." He said. “We're

j not sure where that capital is fqoing tn

go. We're concerned about the financial
guarantee products that we're goin%
to see. It might well attract new capita
but is it going to go into lines of in-
surance that we think are essential for
the marketplace?"

While adverse oourt decisions have

contributed to the crisis, he said, rfj
there had been adequate pricing of
products over the last 10 years, the
situation would not exist tooay.'

He warned the industry that some
of the new players and new capaaty
"might well not be what they want."

TO ease the crisis in his jurisdiction,
he said, he will look into granting

greater underwriting authority to the |

state insurance fund: creating joint
underwriting associations for cover-
ages required to operate a business
when such coverage is not available in

the voluntary market; and encouraging

self insurance pools and reaprocals.

He said life insurers do not appear to
have a capacity proDlem at this time
and perhaps they can be encouraged to
form property casualty subsidianes to
fill the void.

"Otherwise." he said, "that void
might well Pe filled by the banking in-
dustry. Banks have the resources
available to wnte property/casualty in-
surance and the governor supports al-
lowing banks to write all lines of in-
surance.” He added that "banks would
certainly add new players to the mar
ketpiace to wnte business currently
being avoided or overpriced by tne
property casualty insurers."

He accused property/casualty in-
surers of "nresgonsple behavior' and
said that this behavior will possibly

Contd on Page 58 |

Cont'd from Page 6
serve as the "linchpin for enactment
of those recommendations.”

After this cycle is over, he said.
"there won't be a return in tne
marketplace to business as usual." He
said. "A lot of these companies will find
themselves in a very difficult time
reentenng the market when things are
‘good."

Mr. Kramer said the current ensis is
a 'period of dislocation." causec Dy
pnee changes Dut that capacity would
return when returns on equity im-
prove out for the present the industry
IS going to suffer

He observed ttiat in recent Congres-
sional hearings on capacity. Cc"-
sumenst Robert Hunter maoe head
lines when he talked about the "ccr-
spiracy of the industry." But. m*
Kramer said, "no one seemed to as-,
tne question of Mr. Hunter of how me
industrr managed to conspire to lose
$3.5 billion last year. That never mao?
the press.-

He said much of the problem tocay .S
a lack of capital. Some of the reasons
for this, he said, are tnat it is no long?"
as easy to enter as it was in tne oast
citing such difficulties as needing a
creditworthiness rating ana admiss-
ibility. He added that foreign reir
surers will not fund letters of credit *2?
IBNR (Incurred But Not Reported:, that
letters of credit are harder to ootai’

| because banks nave been oume: ¢

the recent failure of offshore insurer.:?
comeanies., that domes::: ccm.oa’ es
are less willing to reinsure abroad a*d
that Uoyds nas ms: ;:s retrecess.d'a
market

"Someoav." he said, "when ret-":
on equity improve. mere wi. oe cabs:
ty back intms industry, but .-.-mg :* s
Fenod of dislocation we re gong.: s.*
er through a period wner reinsure"..?
rates are gong tc escalate drama:..? .
as tne premiums or. which me re*
surer base their reinsurance ZZ uc am
as me rates tne reinsurers mare? *m
the premiums g: up. Were gong ::

have a dramatic increase in reinsurance
demand witnout necessarily an in-
crease in reinsurance capacity unt.
some form of profitability returns
When it does the capacity wii, 0?
there.

Mr. Streamer s view cf capacity is
somewhat different, tncugr. a:sc
somewnat more optimistic 'Capacity
is fluid." he said, "always ;n moticr,
thus leading to an industry with over-
capacity or under-capacity...never pe*-
fectly in sync with its neecs.

Scenario issimple

Todar, he said, the 'scenario s
relatively simple. "Excess capacity p'c
duces underwriting losses. Una?'-
wnting losses anve out capacity. Proc-
erty/casjalty stock pnces rise oeca-S?
institutional investors Deneve me trre
to buy the snares is wner. tne ear.- gs
are at their lowest leve.. Higne' sto:-.
pnces enarne insurance companies tc
sell secur.ties to investors Or. very s:
tractive terms Prospe*.y returns
more capacity comes in Tr-e aad.t
capacity raised wil. prmg car* b'.re
competition unde "writing losses and ?
diminution 0" caoacitv



EXHIBIT G

By ALFRED G. HAGGERTY

RENO. Nev.—"The properry-casualty
insurance industry today is in a
stronger capital and surplus position
than It has ever been in and it dearly
has enough capital and surplus to meet
the needs of the insurance industry to-
day and inthe nearfuture.” a speaalist
in insurance research said here.

Dr. Michael E. Hogue, president and
managing director of Philadelohia In-
surance Research Group, also predicted
a quicker than expected return to a
period of alack of pnee discipline” in his
remarks to the annual convention of
the National Association of Professional
Insurance Agents.

Dr. Hogue saic A.M. Best reported
consolidated poiicynoider surplus of
$64 billion as of Dec. 31. 1984, and
then in a July 15. 1985. report indi-
cated an adlusted summc n* h-.
lion. Thus, he said. Best saw an equity
in tne balance sneet of $28 Dilnor..
which he said arises out of undervalued
assets and overstated liabilities. He said
it comes pnmaniy from the unearned
premium reserve for that portion al-
ready ﬁaid out in acquisition costs arc
from the estimate of the ioss reserves
on a discounted oasis

"In general, wnat that means, he
said, "Is that the prooertv-casua-v tr.
dustry. if it were put into a runoff
situation and assuming the reserves
are accurate, when the period of run-
off is completed, not only would there
be S64 million in capita, and surplus,
but there would be another $23 hiiiion
left over."

Even assuming a reserve deficiency
of as much as 20 percent, ne said, after
the period of runoff, the industry
would have not only the $64 hbillion of
reported surplus, but another $3 billion
or $9 billion of undisclosed profits.

"It is for this reason." Dr. Hogue said,
"that we believe the property and
casualty insurance industry is over-
capitalized; and that, frankly, is going
to be a detriment, not ar. advantage.’

He said his firm studied a group of
seven companies representing about
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one-third of policyholder surplus and
concluded that by the end of 1985
they would tie writing at slightly over
1.25to L.4times their surplus position.

"It's for that reason." he continued,
"that we maintain that the industry
does not have a capacity problem, it
cIearIJ does not have the same problem
it had in 1974 and 1975. when at this
time inthe cycle we were at about 1.4
to 1.5 times surplus.”

What it does indicate, he said, isthat
the insurance industry is not pleased
wrth the profitability of the market
and is unwilling to release the capacity
in search of taking nsk. "There liesour
major concern.' he said.

"When the profitability appears in

the financial statements of the ear-

ners. particularly in the regiona. and
other smali companies that have not
had the extent of problems that many
of the larger earners have had. they

will begin tc release the surplus in an-

ticipation of growth of market share
Dr. Hogue saic Cnuoo and Ohio
Casuait) recently released nine-morrr
results snowing that earnings oer
Share have already aojoied in 1955.
"it is our concern." he sa;c. tnat
we re going tc find a more rapid release
of that surplus in search of market
share than isotherwise being predicted
relative tc when the markets wn: turn,
it is our belief that tnat is going tc
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result again in a penoc cf lac* of price
discipline.

"We believe that the retirement t:
allocate the surprus became of tne
necessity to leverage tnat surplus
against returns to meet me target
return on investments cf many cf
these corporations, we wii; begin :c
mart the process of market com-
petitiveness”

He called it "gross mismanagement
of a property-casualty insurance com-
liany to attempt to increase market
r.hare unless mere a-e indicators
civanaoie showing wnere me cnce and
relative exposure are a: an, cent in
time. He said it has beer, n.s excer.er.ce
that tnere are few ms.-a-ce ;Z~-
anies in the US. marker a-e
ully aware of the current ties and
exposure reiationsmp in me." ZC~1Z..2
on a recurring oasis and. me'r'me. a*,
move to oegrn to increaseme’ c* .es s
done sc without an eye t: war me
eriecr is going t: be or. men "S't.a
statements or surp.-s

"I other wo'ds nesa:  e*:er.
tc see tne same e-ect.e-ess ' dee
irg with excess caba:.. mat t.c-
place coming out c*me 195-a-r "=~
pricing turns .



This situation, he said, is in place to-
day. only the Iength of the capaaty cy-
cle is open to debate.

Capacity, he said, is "innocent’ or
"dumb" but it can be gathered at just
tne times when it is needed most, but
that insurance company management
has never been able to cope with ex-
cess or even adequate capacity.

He added that excess capacity did
not completelg disappear in 1984, it
just diminished.

"Add to this." he said, "the new
money raised through securities saies
and you are well on tne way to restor-
ing excess capacity in the next two to
three years. Remember, future earn-
in%s will be tax free, thanks to
substantial tax loss carryforwards, and
we nave been blessed with reasonably
good stock and bond markets."

Because of ms optimism for the in-
dustry. ne said, he hopes for n return
to staoie economics producin? a typical
cycie o' three gooo years followed by
three poor, but not devastating yea-s

The industry, he saia. "in my opin-
ion. is prepared to live orcsperousiy
unoe' this type of scenario

Mr. Mathis discussed some olthe
ways the present capacity snortfa:.

different from previous ones such as a
lack of an alternative market to Lloyds,
the litigious atmosphere surrounding
the US. casualty business, the with-
drawal of tne retrocession market, tne
shortage of underwriting talent, ana
the slowness of the positive impact on
the bottom line of changes in price and
terms

Therefore, he said, he sees the fol-
lowing as a "likely scenario’ for tne in-
dustry: continued equity investor in-
terest in experienced companies, on
the assumption that the industry ison
the road to recoverr, out little interest
in new ventures unless they are staffed
with proven managﬁement, a son of
"back to basics' philosophy—emphasis
on underwriting profit resulting in not
only higher prices, but restricted con-
tract terms: more net line under-
writing for insurer and reinsurer alike:
and a longer period cf tight market
conditions that has been typical of the
past as companies not only improve
tne profit picture. Put also make up for
Deficiencies of the oast.

Mr. Cole said that while 1t is unclear
whether tne current situation is a ensis
or a revolution in tne way corporations,
health care institutions, philanthropies
and governmental entities buy insur-
ance. "if the unavailability and unaffo'-
dability of insurance pers:sts...it is my
contention that one-thire to nea'iy
one-half of all commercial insurance
premiums will be financed oy non-tra-
ditionai sources.’

He said he predicts that by year-end.
self-insurance will represent slightly
more than one-third of an commercia
insurance premiums which will in-
crease by 44 percent to 50 percent oy
1987, that self insurance wiii 0.ay an
even more important roie in mis mar-
ket than it did :r. tne recovery cf
1976-77 and "it may we;, revolutionize
the way insurance Is purchased

He said. "The industry needs to heec
tne warning tnat this significant ex-
pansion of hon-traa:t:or.a. caoacity and
determine how it can cc-ex.st v.itn
these new p,aye's and cacatity



EXHIBIT 1

Renarks to the Florida Senate Commerce Committee on
Property and Liability 1Insurance
Ey Commissioner Bill Gunter

Mister Chairman and members of the Committee, over
the past several months, we have seen some alarming
developments 1in the insurance 1industry 1in Florida and
across the United States, they 1include the rapid and
significant 1increase 1in the cost of commercial property
and liability 1insurance, and the reluctance or outright
refusal of many insurance companies to assume certain
kinds of property and Jliability risks.

In order to look at the problem first hand, I have

held public meetings around the state. 1 have asked
the business community to come forward with their ex-—
periences and ideas. The reaction has been gratifying

and the testimony we gathered can serve as a valuable
resource and standard against which to measure any
proposed solutions to the problem.

/ime after time the people told horror stories
that left no doubt of the breadth and seriousness of
the problem.._like the Orlando man whose taxicab
coverage went from $6,000 to $80,000...or the owner c:
a scail Orlando garbage company who told me that
coverage for his vehicles will 1increase more than a
thousand percent this year. He said, and 1 quote, "7hi
business will not survive under these tremendous cos:
increases. "

There was the Fort Lauderdale day care center
operator who saw her general Jliability premium go fronm
$5,000 to nearly $15,000 in one year with additional
exclusions in the policy, even though the center had r.o
claims whatsoever during 1its three years of operation.
A Dade county children®s program director told us that
at least 5,000 children are on their waiting list fcr
care, while 1liability insurance for many child care
facilities 1is being cancelled.

A north Miami Beach Condominium Association®s
insurance went from $21,000 in 198- to more than
$105,000 1in 1985, on two days notice. A homestead
C.P.A. said he may have to refuse to sit as a trustee
on a self-insurance health trust because directors”™ and
officers®™ liability coverage as of this date has not
been obtained.

A Jacksonville dentist 1is paying a 300% premium



increase from 198A to 1985. He told us of others who
are paying even more. An auto dealers association offi—
cer told us that some car dealers 1in the panhandle

can"t find garage liability coverage. He spoke of
dealers receiving nonrenewal notices three or four days
before their policies expired.

All over Florida we are hearing the same stories:
people whose 1insurance 1is cancelled though they haven"t
had a single claim; small business people forced to
sell out to larger firms because they <can7l afford
insurance. They are telling us that when the state
mandates coverage, it has the du*s to see tha: <coverage
is available and affordable.

What*s at stake here 1is not jJjust the years of hard
work it took small business men and women to put their
businesses on a paying basis...but the jobs they pro-—
vide, and the well-being of local economies. A vast
number of Floridians are 1in a situation that is diffi—
cult for some and 1impossible for others.

For that reason, my department 1is drafting pro—
posed legislation for the 19Sb session to address these
issues. I believe the need 1is clear, the only cues::;:,
is what other steps can be taken in the interim to ease
the pain brought on by these cataclysmic changes. In
the legislation, 1 think we need to address these
points:

First, to get Florida policyholders off the
rollercoaster ride of peaks and valleys in pricing. Th
insurance 1industry owes 1its business customers the Kkind
of pricing stability so they can plan their expendi —
tures, yet somehow the insurance industry has become
addicted to a boom and bust, feast and famine approach
to setting premiums.

Second, to make sure that the premiums charged
bear a proper relation to the risks and losses ex —
perienced by the industry. I don*"t want to see the

insurance industry playing catch-up on losses of pre—
vious years by demanding premiums that are completely

out of 1line with current losses. 1 want premiums based
on defensible 1loss experience, not on speculation.
Third, to put the control back 1into the <consumers*®
hands, I*"d like to se<? small insurance consumers get
together and use their combined numbers to their advan-—
tage. Just as health care coalition members negotiate

health care costs directly with hospitals to make sure



their employee health benefits provide the best care

for the dollar, they should also be able to use their
collective purchasing strength to get the best deal in
property and Jliability insurance.

Fourth, to find creative ways to increase the
capital that 1is available for reinsurance. The 1inves—
tors that in normal times stand behind companies that
write property and liability insurance have backed awa
from that market. I believe there 1is capital out
there, willing and able to provide the back-up for the
kinds of 1insurance that are too expensive and too hare
to find at present.

The Miami-based Insurance Exchange of the
America®s can be an instrument to expand the rein-—
surance market in this state. 1 am convinced that
additional expansion 1is entirely possible with the
right kind of encouragement.

Finally, businesses need to perfect the art of
risk management 1in Florida. We"re wused to thinkir. c
that 1if you manage to avoid losses, your 1insurance
premiums will go down. Lately it seems that rule hair,
worked. We need to see that there are incentives fcr
risk management, and that insurance consumers with lev
losses are preferred customers.

I believe the preceding five points pretty well
describe the solution we want to find. I think that
proper responses to most of them can be found in well-
considered legislation.

I"m sure you remember the problems we had a few
years ago in workers® compensation, and before that in
automobile 1iInsurance. In both of those areas appro-—
priate legislation was enacted and alchoug®n 1insurance
costs are rising in nearly all areas, rates in auto an
workers®™ compensation have been substantially more
stable than the 1lines outside the authority of the
Department of Insurance.

More recently, we have the example of hospital
costs which hud been rising at a frightening rate for
more than a decade. In 1979, the Florida legislature
established a Hospital Cost Containment Board and 1in
1984, granted it the power to reject dangerously inf la
tionary hospital budgets. In the first year since
that second step, we cut rising costs by well over
half, so legislation 1is a tool we have used success—
fully in the past.



their employee health benefits provide the best care

for the dollar, ithey should also be able to use their
collective purchasing strength to get the best deal in
property and Jliability insurance.

Fourth, to find <creative wavs to increase the
capital that 1is available for reinsurance. The 1inves—
tors that in normal times stand behind companies that
write property and liability insurance have backed away
from that market. I believe there 1is capital out
there, willing and able to providp the back-up for the
kinds of insurance that are too expensive and toe hare
to find at present.

The Miami-based Insurance Exchange of the
America®s can be an instrument to expand the rein-—
surance market in this state. 1 am convinced that
additional expansion 1is entirely possible with the
right kind of encouragement.

Finally, businesses need to perfect the art of
risk management in Florida. We"re used to thinking
that if you manage to avoid losses, your insurance
premiums will go down. Lately it seems that rule hasr.
worked. We need to see that there are incentives fcr
risk management, and that insurance consumers with lev
losses are preferred customers.

I believe the preceding five points pretty well
describe the solution we want to find. 1 think tha:
proper responses to most of them can be found in well-
considered legislation.

I"m sure you remember the problems we had a few
years ago in workers®" compensation, and before that in
automobile insurance. In both of those areas appro-—
priate legislation was enacted and although 1insurance
costs are rising 1in nearly all areas, rates in auto and
workers® compensation have been substantially more
stable than the 1lines outside the authority of the
Department of Insurance.

More recently, we have the example of hospital
costs which had been rising at a frightening rate for
more than a decade. In 1979, the Florida legislature
established a Hospital Cost Containment Board and 1in
1984, granted it the power to reject dangerously infla—
tionary hospital budgets. In the first year since
that second step, we cut rising costs by well over
half, so legislation 1is a tool we have used success—
fully 1in the past.



Some companies Ilike Eastern airlines have taken

the route of self-insurance. It normally takes bit
company to make self-insurance work, but if a number of
smaller companies band together and create a large
pool, that approach can also work for them. IT we are
to expand the parameters for allowing this approach

for instance to professional-like engineers, architects
and accountants - then we must revise our eligibility
rules .

This option 1is a real possibility -- especially
for risks Ilike professional liability, day care and
commercial fishing boat coverage, that are hard to
place -- and for "main street” commercial insurance
consumers, whose vrates are out of sight. So self-

insurance 1is also a tool that we <can use.

I firmly believe Florida can take steps to attract
more capacity. Through 1incentives, we can promote the
establishment of a state of Florida reinsurance fa-—
cility that will make reinsurance more available for
Florida risks. This facility could provide reinsurance
to both commercial and self-insurers. So expanding
reinsurance capacity 1is also a ccoi.

Preventing losses 1is one of the most effective

actions we <can take to reduce insurance 1industry costs.
From time-to-tiae, strings of disasters around the
world, from air crashes, to child abuse, to chemical
leaks, to lost satellites 1in space, raise idinsurance
costs of all of wus. On the other hand, risk management

close to home 1is a positive response to the current
crisis.

It sometimes happens that companies do not reap
the rewards cf good risk management until after the

fact...in some cases not at all. It may be that we
need to establish incentives -- possibly tax incentives
-- to encourage business and 1industry to practice good
risk management. So risk management 1is also one of our
tools.

1 am glad to say there is one thing we have al —

ready done that 1 believe will be of great value to

those who feel that they have nowhere to turn for affordable
insurance coverage. This is the market assistance nlan
passed by the legislature during the last session. 1

believe that 1in supporting that legislation, you 1in the
Senate showed a vision that 1is now beginning to yield
its reward.



The Market Assistance Plan (MAP), as we call it,
is a clearinghouse for hard-to-get 1insurance coverage.

Commercial 1dinsurance consumers or their agents call MA
when they can"t find insurance.MAP shops all the

available markets to place that risk at the best pos—
sible price. The most attractive feature of the plan
is that it 1is entirely funded and staffed by the ir.dus
try. I want to add thev have been verycooperative in

working with us to set it up.

The draft proposals that we are putting togecher
today will constitute a major step toward helping
Floridians deal with what | perceive to be a serious
threat to business and professional people across the
country.

Our proposals will be ready 1in 30 days. In the
meantime, my staff and I stand ready to help and pro—
vide information to you as needed. If any questions
are raised by the material before vcu or anything that
I have said, 1 will be glad to answer them new,

Thank you.



sidewalks and a real property area.

C. there are two separately designated areas
which impose liability for dangerous
conditions of certain items such as traffic
controls, street lights, water, gas and
electrical systems, and;

d. the remaining two areas have little
practical effect and very little meaningful
application as they provide for liability
dealing with personal property of another
which is mishandled or lost by a political
subdivision and the care and control of
certain animals, and;

The Act not only 1limits potential recovery to the
enumerated areas, but creates a more stringent burden
of proof for the victinm. Where the action 1is for
recovery of dcngerous conditions pertaining to streets,
sidewalks, traffic controls, street lights or utility
systems, the victim, in order to recover, has to
establish not merely that the political subdivision had
notice of the dangerous condition before the incident,
but also that there was sufficient equipment and man—
power available 1in view of other needs that the situa-—
tion could have been corrected. Frankly, this provi—
sion has the effect of granting virtually complete
discretion to a political subdivision as to when it
would even decide to correct a kncwn danger under its
control and maintenance.

Because of the grant of immunity, the following
are examples of the types of actions which cannot be
brought or claimed against a political subdivision:

a. Negligent use of firearms or weapons such as
by police, jail personnel or a school
district security force, and;

b. Negligent supervision of school <classes, shop
classes, sporting or coaching activities, and
swimming pools, such as negligent life-
guarding, and;

C. Actions arising out of overzealous
police actions such as injuries arising out
of arrests or "police brutality"™ cases.

d. Negligent use or supervision of machinery and
power tools such as 1in vocational departments



of school systems;

e. Inspections of real and personal property
such as the negligent issuing of occupancy or
building permits 1in violation of various
codes;

f. Actions for medical malpractice such as arisi
out of a county owned hospital.

It should also be noted that there 1is not a rea-—
sonable federal equivalent cause of action to provide
for recovery for some of the immunity areas. Although
federal civil right actions certainly exist, the
standards for recovery and burden of proof are far
different from the ordinary common Jlav standards for
personal injury actions and, under recent decision,
require more than a showing of mere negligence in order
to impose liability.

Damage?

Under the Pennsylvania statute, even 1in those
cases where a claim is permitted and the claim can be
proved, the innocent victim is limited 1in the 1items and
amounts which can be recovered. The negligent or

liable political subdivision receives the Tfull benefit
of any private 1insurance which was available to the
innocent victim meaning that in those 1instances where
private insurance paid property damage, mecica. bilis
or work loss, no claim or recovery for those items can
be made against the polictical subdivision. General
damages 1in the form of pain, suffering disfigurement
and inconvenience can be had only where there are at
least $1,500.00 in medical or dental expenses and there
is a permanent 1injury. These provisions would permit
no recovery 1in a case where, for example, an 1innocent
victim with medical insurance sustained thousands of
dollars of medical expenses and severe 1injuries but
made a recovery without a permanent 1injury.

Finally, there 1is a cap or ceiling of $500,000.00
placed on all claims, regardless of the number of
victims involved, arising out of any one occurrence.
Hence, where one 1incident, accident or ocurrence re-—
sults in catastrophic injuries or death of a number of
persons, the political subdivision can be held to pay
only a maximum of $500,000.00 for all victims.



Miscellaneous

This statute contains certain other roadblocks for
the claimant. There 1is a six-month statute of limita—
tions provision which requires that a victim provide a
certain form of written notice to the political sub-—
division of his intention to file a clainm. Should that
action not be taken, suit would be barred even if filed
within the otherwise applicable general limitation

period. Additionally, the statute prohibits the entry
of "pre-judgment 1interest” against a political subdivi—
sion. This constitutes yet another privilege 1in that

all other wrongdoers 1in Pennsylvania lawsuits for per —
sonal injury, death and property damage <can be held
liable for "delay damages”™ should they fail to make a
proper offer of settlement and force the victim to try
his case ir. court.

Conclusion

Pennsylvania®s "closed-er.d”™ immunity statute
totally abolishes a substantial number of meaningful
claims for death or 1injuries sustained by innocent
persons, victimized by negligence. It further makes
proof of Iliability more difficult even in the areas
where claim can be made dramatically restricts the
recovery c: damages.
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taw offices

hamburg, rubin, mullin & maxwell
e pro*Huonal oorparitoo

gera|d hinhurg 800 MSI main street
sdward rubin Unsdile. Da 196 3098

J- odmuiid mullin (215)368-3600

. scott maxwell

Steven h. lupin

robert a. hanamman

tholmas m, del ricci October 22, 198:
carl n. wener

Douglas iiiiders

Express Mail

William A. K. Titelman, Esquire

Pennsylvania Trial Lawyers
Legislative Counsel

24u North Third Street

P.0. Box 413

Harrisburg, PA 17103

Dear Mr. Titeiman:

J was hoping to be able to clear my schedule so
that 1 could be with you on Wednesday, October 23, 1985, tc
testily before the Senate Banking and Insurance Committee,
especially since that Committee 1is chaired by Senator Holl,
who is from Lar.sdale.

Unfortunately, my schedule does not permit me to
be ir. Harrisburg. However, | would like to report to you and

the Committee that my firm represents seven municipal subdivisions

ir. Montgomery County.

We have exoerienced no increase in claims o:
involving these Political Subdivisions in the last several
years, which we find to be surprising, in light of the fact
that our clients have experienced difficulties in obtaining
liability insurance and the commissioners and employees have
experienced difficulty in obtaining errors and emission
insurance.

Our experience verifies the conclusion reported in
the New York Times of Sunday, October 2U, 1985, which
indicated that claims experience 1is not what influenced the
insurance market at the present time, just as the passage of
the Political Subdivision Tort Claims Act did not result 1in
reduced iInsurance premiums.

Very t-rulv yours,

ER/mdd

lik no



EXHIBIT L

BEST'S INSURANCE MANAGEMENT REPORTS

Supplement To Financial News

September 9, 1985

Washington Review

Quarterly Earnings

W ith mans inves'ors evidently
reading recent industry results
as a sign indicating smoother sailing
ahead, the stocks on Best's Insurance
Index were up overall more than 25$
for the second quarter of 1985 when
compared with the corresponding
quarter of die previous year. This com-
posite gain, the best in more than seven
years, follow.s first-quarter gains of
16$. For the first time in more than
three years, all four components of
Best's Stock Index showed per-share
earnings gains for the quarter.

Life/Health Stocks Continue
Three-Year E.P.S. Trend

The life health index posted the
smallest of the quarterly gains, up
8.1 $. Buoyed by year-end news of re-
newed premium growth among life'health
companies, particularly in tne annuities
and universal life fields, life health
stocks have demonstrated a steady if not
spectacular popularity with investors,
recording gams in 10 of the last 1l
quarters. The lone exception was the
fourth quarter of 1984, which reflected
some write-offs not related to the new
tax law that several companies chose to
make in the quarter of the tax reserve
adjustment.

The second quarter was close to a
carbon copy of the first for the
life health index, with three times as
many stocks advancing as declining.
Large gains were not quite as numer-
ous— 10 stocks achieved double-digit
increases as opposed to 13 in the
preceding period

Jefferson NanonaJ Life led in second-
quarter earnings growth, up nearly
66% Other top performers were
Torchmark Corp. and Monumental

Per Share

Corp. Six stocks had declines in earn-
ings per share, the largest of which
were those of Northwestern National
Life and Equitable of lowa, off 37§
and 348, respectively.

Property/Casualty Index Posts
First E.P.S. Gain in Eight Quarters

In the second quarter of 1985. prop-
ertycasualty stocks on Best's Index
staged a turnaround in the longstanding
downward direction of operating earn-
ings per share, even though there were
slightly more deciiners than gainers.
Property casualty stocks posted an
overall gain of 13.6$ when compared
with the previous corresponding quar-
ter

\In the first half of 1985. proper-
ty/casualty stocks on Best's Index have
advanced 308 . investor excitement be-
ing generated by a reasonable consen-
sus that the longest industry down-cycle
in history has finally «simed. albeit by
a small margin. They were rewarded,
on average, by advances twice the size
a« those reaped by the general stock
market

The larges! calculable percentage

gain for the quarter was by Hanford
Steam Boiler, with an eamings-per-
share increase in execs, of 1568.
Another strong performer was
SAFECO Corp.. with a gam of almost
518. Two stocks—Kemper Corp and
St. Paul Companies—followed up a
quarterly operating loss in las; year's
second quarter with a gain in the cur-
rent nme period.

During the second quarter. Mission
Insurance's already considerable per-
share operating loss plunged snll lower
The losses of Fremont General Corp
and Orion Capital Corp went further

Perspectives

A M Best Company
Oidwick. N J 033S8

On-Line Reports

Rise Again

into the red. and L'SF&G recorced a
small loss in the second quar-r of 1955
after a 60-cent gam a year earner

Multiple Lines Slocks
Achieve 60dc Gam

Among the multiple lines suxx- or.
Best's Index, only one—Traveler?
Corp.—posted a small decline ;. ea~-
mgs per share in the second quarter
CNA Financial Corp. flirted with doub-
ling its per-share earnings anc Aetna
Life & Casualty actually cic so
CIGNA Corp. pulled its previous sec-
ond quarter earnings out of the rec.
Overall, the multiple lines index was up
60.""$ over the comparable quarter,
setting a seven-year record.

Brokers and Agents Enjoy
Impressive Ecrnings Gams

The brokers and agents component of
Best's Index was up 50$ for the quarter
and more than 3008 for the first six
months of 1985. However, this percen-
tage gatn derives from comparison with
very low prior year figures, particularly
in the case of Alexander & Alexander,
whose second quarter 1984 eammgs per
share was eight cents, and Marsh &
McLennan, which recorded operating
eammgs of only two cents per snare m
the first six months of 1984 jue to
losses sustained from unauthorized in-
vestment activities. Z
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rW LYNDEN
S J INCORPORATED

670 W. Fireweed. Suite 239
Anchorage. Alaska 99503
(907) 279-7501

January 23, 1986

Fred Zharoff, Senator
Pouch Vv (MS 3100)
Juneau, Alaska 99811

Subject: Lynden Incorporated support for Insurance
and Tort Reform

Dear Senator Zharoff:

The Alaska Trucking Industry is confronting a crisis which is
"Life-or-Death™ for many operators. The already slim operating margins
that the industry has had to adjust to over the last few years has now
become non-existant with insurance premiums raising anywhere from 100
percent to 600 percent.

Lynden, with a history of successful operations that extends
over 75 years, contracted over 30 insurance companies to underwrite our
insurance needs for 1986. Only two of these 30 companies expressed any
interest at all, and only then if the premiums were substantially
escalated. As a matter of fact, our 1986 insurance premiums are 2.8
times our 1985 premiums. Further deterioration of the insurance supply
will mean Lynden and others will be unable to buy insurance and will
consequently be out of business.

If action is not taken to effect a reduction of these premiums,
all Alaska trucking operations, large or small, will be faced with the
decision of either continuing operations at a loss or bankruptcy.

Lynden requests your support for Tort Reform as shown on the
attached Coalition Agenda, as well as any insurance industry reforms that
may be necessary.

Tort Reform must clearly include provision for a sliding scale
for contingent fees so that the injured parties receive a larger
proportion of the fees than the attorneys that represent them.

Insurance industry reforms include mandatory cancellation clauses
requiring 60 days notice of Intent to Cancel a liability insurance



Tort Reform FMLYNDEN
34k 23, 1880 S J INCORPORATED

policy. Additionally, we support full disclosure of insurance data
wherein insurance companies servicing policies in Alaska implicitly agree
to accept the provision of full disclosure of taxes, settlements, costs,
defense attorneys, commissions and overhead.

The disclosures must be of sufficient detail so that the
appropriate state authorities can verify accuracy.

In summary, Lynden cannot overemphasize the importance of taking
action on insurance and Tort Reform issues. The problem is immediate,
serious, and if not dealt with, will have serious consequences for the
trucking industry as well as the total economy of the State of Alaska.

Very truly yours,
LYNDEN INCORPORATED
m
Jim/Jattsen
President
JJ:am
Attachment

cc: All Legislators



THE CITIZENS COALITION FOR TORT REFORM
PROPOSES THESE
IMPROVEMENTS TO ALASKA LAWS

-TORT REFORM—

Limit non-economic {paid and suffering) awards to $250,000.

Structure periodic payments in cases where the award exceeds

$50,000.

Set a sliding scale for contingent fees that encourages early
resolution® of claims while providing fair compensation, fcr
attorneys while reserving a larger proportion of the award
or settlement for the injured party.

Require those filing liability complaints to affirm that they
believe all claims are true.

Require courts to direct damage payments proportionate to a
defendant"s degree of fault.

Instruct juries to itemize award verdicts.

Allow juries to know about insurance or otherbenefits paid to
victims of negligence.

Require that punitaive damages (which punish defendants for
negligence beyond their liability for actual damages)
are paid to the State of Alaska, that is, to the wholesocie

In instances of wrongful death, allow for death benefits
only Ao spouses, children or other current economic deper.den

Require that a lawsuit be filed within two years of the date of
act or emission on which the complaint is based.

Encourage settlements that avoid costly trials.

A COMPREHENSIVE SOLUTION TO:
* PROTECT VICTIMS
* LIMIT COSTS TO CONSUMERS
* RE-INTRODUCE FAIRNESS TO ALL PARTIES

— TORT REFORM -



Medical I nsurance Exchange of California
Medical Underwriters of California anomey-m.Fact

FEB S sa®°

|n|<r

January 28, 1986

TO: MIEC Board of Governors
MUC Board of Directors

FROM; Ron Neupauern~®™”
RE: Insurance Industry Results - Medical Malpractice

The enclosed article and five year chart from the January, 1986 issue of
Best"s Review tells the story of what lies behind the recent rate increases
and market restrictions for primary, excess and reinsurance coverages In

medical malpractice.

Malpractice insurance represents only 1.82 of property/casualty premiums but
is responsible for 5.62 of the underwriting losses. -lIthough premiums increased
by A32 ($700 million) between 198A and 1985, the malpractice line still
produced a combined ratio of 158.22 1in 1985, an improvement of just 22. The
five year ratio is also terrible: 1522. No wonder the management of most
commercial carriers has again decided it 1is just not worth bothering with
malpractice insurance, given its relatively small overall premium volume and
its very unpredictable but historically adverse underwriting results. Even
counting the substantial Investment income generated because of lengthy delays
between the occurrence of losses and their eventual payment, ultimate payouts
are so large and increasing so rapidly that high 1investment income no longer

helps.

A compounded average annual investment return of 92 over four years would
yield about $1.20 on 85% of original written premiums. This would then
produce operating losses of $.38 for every dollar of malpractice premium
written industrywide during 1985. Losses of this magnitude cannot be tolerated

for very long.

While the rest of the pj;oparty/casualty insurance industry may very well
recover from the recent down cycle within the next 2A months, medical malprac—
tice seems likely to remain a problem for a longer period of time.

We think the problem can best be solved through careful professional management
by well-funded and well-operated doctor-owned carriers which have a permanent
stake in the business and have both the 1incentive and the resources to handle
its unique problems better than the commercial 1insurance industry. Evidence
of this 1is apparent 1in the operating ratios of some doctor-owned companies,
including MIEC, which were 20-50 percentage lower than the industry totals.
Even with the best management and utilization of funds, the professional
liability insurance industry needs tort reform if it is to survive.

RN/ka/27JAN0O6/corll

cc: Dave Wille t
Jim King
Tom Hermes
John Griffiths

6250 CLAREMONT AVENUE + OAKLAND + CALIFORNIA 94618-1324 + TELEPHONE (415) 428-9411 + FROM OUTSIDE CALIFORNIA (8001227-4527
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points  J59, due to aslight improve-
ment in the loss adjustment expense
ratio and a more than tuo-point im-
provement in the underwriting expense
ratio. Ratios aside, the underwriting
loss increased 30%, from 51.1 billion
to 51.4 billion.

Medical malpractice gained 43% in
net premiums written in 1985 and 34%
in premiums earned. Written 61% by
stock companies, 21% by mutuals and
18% by reciprocals, medical malprac-
tice had results in terms of combined
ratios that were comparable for the
three sectors, hut stock companies had
markedly higher underwriting expense
ratios and lower loss ratios than the
others.

In only one year since its critical
nature earned it a separate line in the

Madical Malpractice

Nil Less
Prtmlums A LAE
Writlsn Ratio
r—t Woo %
Stack Companies
-Vf! 723 032 119 23
“9t? 814 368 122 79
-Vt3 893 529 121 03
-V64 1.094.151 137 04
1.550.000 141 20
i »n 5.065.080 130 29
Mutual Companies
tpei 319 164 128 70
1K2 350 279 155 52
352.666 153.34
resd 350 569 167 08
raes* 54C.003 151 00
5 Yrs 1.912.878 151 26
SUdprecalx
W = 114 84
19*2 .2 139 57
Y*03 317.849 139 62
v*84 353.630 14541
, 1**S* 465.000 147 20
in 1.754 466 139 39
AWCal Industry
1.336.281 120 62
1.488.349 133 82
1.564.244 132 35
1.788.550 144 76
2.555.600 144 43
% Yrs 8.732.424 136 82
6- "‘tomaied

MEDICAL MALPRACTICE

At the cop 0fthe list of high com-
mitted ratios is the line of medical
tt'alpracticc. This line's pure loss ratio
‘layed at 112 for 1935, but the com-
W d ratio was down almost three

JANUARY <8W

Expansa
Hallo

20 15
20 58
2063

1720
1930

714

8.55
10 13
720
8 07

1025
1.21
221
11 17

1552
16 19
16 12

1515

Statutory

Combinad Ratio ttod. Qaln
=alor* Allar or Loss
Diro. Diva. After Dim.
% % Woo

139 39 139 66 -284.781
143 37 143 52 -346 589
141 66 141 73 -364 141
156 72 156 67 -583.552
158 40 158 40 -829.010
149 60 149 66 -2.408.073
13584 138 78 .118.123
163 26 167 07 -224.351
151 89 165 15 -232,388
177.20 180 03 -269.628
158 20 160 90 -291.270
159 63 162 72 -1.135.760
125 10 130 42 -60.512
150 78 154 13 -140.814
151 83 155 68 -167,224
156 58 15916 -223 420
157 20 159 70 -282.580
150 29 153 60 -894." °0
135 49 137 39 -483.416
14935 150 97 -711.754
14855 15011 -763.753
160 88 161 98 -1.076.600
158 20 159 27 -1.402.860
151.97 153 36 -0.438.383

annual statement in 1975 has medical
malpractice turned in an underwriting
profit. That was 1977. Since then, total
underwriting losses have mounted an-
nually. Although medical malpractice
represents only 1.8% of property/casu-
alty premiums written (and 5.6% ofun-
derwriting losses), the attention that
has tumeJ to the line because of public
interest has made it afocal point of at-
tention by regulators and legislators.
Resultant experiments in search of a
solution to the medical malpractice
proble.n may or may not produce mod-

eh to be followed bv «'ther line*. C law -
made policies, limn- on pain and omf
fering awards, and arbitration of cla.m-
all have poier.no! for bro.iJ-.: .
tion.
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G.D. Searle announced Friday tnat
VIFIt Is taking its intrauterine birth-con-
Ji jtrol devices off the market because
* -dJie cost of defending the products In
mopersonal-Injury cases has become pro-
kuhibltive. Its Copper-7 was the most

commonly used device among the 2.3
Million women who use IUDs. The
~Mreight of medical evidence, including

.i-a recent report by the FDA, says that
q; the devices are safe. Claims that the
»ii devices have Injured women have
myrjbeen tried in 10 courts, with eight vic-
-c"lories for Searle.

After settling more than 450
'¢"cases-for what the company says
", was less than the cost “to keep a file
iljJwarm
I-i.jSearle is faced with the prospect of

defending some 300 more suits claim-
dng that the 1UD causes pelvic inflam-

j.v-Imatory diseases, including sterility.
<" min the latest trial, no damages were
~warded, but the defense cost Searle
“:'iport than $1 million. Annual sales of
”:..2the 1UD bring In $11 million; Searle
“ ' 'says this simply doesn't warrant the
legal expenses, so it is discontinuing

the product.

< The decision leaves only one 1UD

""[Available in the U.S., a hormone-re-
leasing device that ha . a small mar-

~ ket share. A recent study by Planned

A parenthood recommended the Copper-

/i i7 devices for most women; a group
spokesman expressed “dismay" that

h"\fhe Searle IUDs will not be avail-
able.

Plaintiffs’ lawyers and activist
judges can claim another victory in
the tort wars. The rest of us can view
this as still more evidence that the
torts system jias gone oerserk. "

The pTablem is that enougfTclass-
action, contingency-lee lawyers have
tried enough rases in enough jurisdic-
Tions to get some judges to revoke"the
common law. T}ie traditional rule was
that there would be no liability If the
product was made using state-of-the-
art knowledge; it v/as unreasonable to
expect anything more. Activist
Judges, however, have expanded the
notion of liability to reach into the
“deep pockets” of -defendants, fJften

ecorporations, even when there Is no
fault. For example, a court in Mary-
land held a gun manufacturer liable
because one of its guns was used to
shoot the plaintiff.

Plaintiff lawyers get rich Dact”c-
ing~a form of greenmail on defen-
dants-they threaten that if there’s no
Settlement' the defendant will spend

"millions on lawyers. If there is a trial,

in some lawyer's office"—

OUTLOOK

Torts Control

', to award damages even if there was
no fault. Rand Corp.'s Institute for
Civil Justice estimates that when com
tingencv-fee cases are won, two-thirds
of the damage award goes to lawyers
and only one-third goes to the plain-

yhe large class-action suits give

'nickels and dimes to the injured.'hut
make millionaires of the lawyers. So
the incentive for the plaintiff's bar is
to pick the most widely used products
and most sympathetic injured cli-
ents.

What could be better than mothers
and prospective mothers? The class-
action lawyers were encouraged, of
course, by the way their colleagues
cashed in on the unhappy history of
the Daikon Shield, which A.H. Robins
took off the market in 1974 when med-
ical opinion concluded It was danger-
ous. So they took on Copper-7 as well,
despite the weight of medical opin-
ion.

Nor is this the first time a safe
drug has been forced out of the mar-
ket. Merrill Dow felt forced to drop
Bendectin, a remedy for morning
sickness used by 33 million women
from the time It was developed in 1956
until 1983. The FDA approved its use
and Merrill Dow lost no cases in
court, but the company removed the
product and created a $120 million set-
tlement fund rather than face some
700 cases claiming that the anti-nau-
sea drug caused birth defects.

This is becoming a major problem
for~society. One result is such legal
uncertainty that liability insurance is
no longer even avail in scoresof
industries, from midwifery to day-1
care centers. Liovds has pulled out o(
the litigious U.S. market. This judicial
activism also discourages risky ven-
tures by entrepreneurs, creating a
huge hidden cost to the technological
society. Who will bother to develop the
next generation of birth-control
methods If new devices cannot be sold
profitably under today's tort laws?

The situation also Is bringing disre-
pute on the legal system. Somehow
the Incentives in the system have [p

"bo changecLQlir favorite proposals in-
elude limiting contingency fees and
damages, as California has already
done, having the loser pay both sides’
legal and court costs, charging user
fees for courts and strictly limiting
class actions. But even more than
these procedural reforms, what's
needed is for judges and the bar to re-
turn to the ancient wisdom of tpe
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Medical Underwriters of California Atiomey-mFact c<f

February 4, 1986

The Honolulu Advertiser
ATTN: John Griffin
Editorial Page Editor
P.0. Box 3110

Honolulu, HI 96802

Dear Sir:

Your editorial of January 31, entitled "Liability Insurance -
Time to Reform It", is as clear and succinct a statement of the

problem as we®"ve seen.

This kind of public understanding and legislative action will
improve the situation. We are sending copies of your editorial
to the other states where we insure doctors, where reform efforts
are being made, and to our reinsurers 1in London. They will

welcome it.

William K. Scheuber

President
Medical Underwriters of California

WKS/ka/04FEBO1/corll

6250 CLAREMONT AVENUE « OAKLAND « CALIFORNIA 94618-1324 « TELEPHONE (415) 428-9411 « FROM OUTSIDE CALIFORNIA (COO) 227-4527
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Liability Insurance

Among the state Legislature’
top priorities this year should be
reform of our outmoded liability
insurance system.

Legislators have a special
opportunity to come to terms
with some of the inequities and
excesses of rules that often
penalize taxpayers and subvert
the laws" intent.

A GROWENG number of
lawsuits and higher liability
awards have led to skyrocketing
insurance premiums. What’s
worse, some "high-risk” individ—
uals, firms and governments -
from doctors, bars and child
care centers to municipal agen—
cies — can’t find insurance.
That situation is clearly intoler—
able.

A number of areas deserve
special and immediate attention.
First, the state should change
the "deep pocket” rule whereby
a government or company that
is found marginally at fault can
be required to pay an entire
judgment simply because other
defendants can’t pay.

A fairer system would be to
make defendants pay only that
percentage of damages for
which they have been found at
fault.

Second, there should be a cap
on the amount of damages
awarded. In California, theres a
$250.000 limit for non-economic
damages (such as pain and suf—
fering) over and above what an
injured party needs for out-of-
pocket expenses, future medical
care and wage losses.

REJATED TO this should be

UNDERWRITING

a cap on attorneys’ fets. One
good suggestion calls for u maxi —
mum 35 percent for recovered
damages up to $100,000, 25 per—
cent between $100,00(» and
$200,000 and 10 percent cf dam-
.ages over $200,000.

Such a sliding scale may help
curb some of the demeaning
"ambulance chasing” by piaintiff
attorneys, whose advocacy of
victims rights often appears
overshadowed by financial gain.

Third, legislators should look
hard at limiting "punitive >dam —
ages, which are often awarded
to punish a defendant and to
deter similar future behavior.

Complementing these pro—
posed changes will be a worth—
while program, announced this
week by Hawaii Chief Justice
Herman Lum, requiring most
personal injury lawsuits to be
handled through arbitration. In
theory, the program should re—
duce costs for plaintiffs and de—
fendants and reduce the case—
load of the overburdened court
system.

THE UNITED States is the
most litigious society in the
world. To be sure, victims de—
serve prompt and just compen—
sation. But too often suits are
filed merely to try to squeeze -
either in court or through out-
of-court settlements - astro—
nomical damage,*: out of compa—
nies, individuals and municipal —
ities.

Directly or indirectly, Hawaii
residents pay for these suits. It's
time for legislators to restore
fairness and balance to our li—
ability insurance system.
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December 12, 1985

Senator Fred F. Zharoff
P.0. Box 405
Kodiak, Alaska 99615

RE: INSURANCE CRISIS

Dear Senator Zharoff:

I am enclosing herewith a copy of the omnibus reinsur—
ance bill that was discussed by J. Robert Hunter, the President
of National Insurance Consumers Organization, on Friday,
December 6, 1985, at the Captain Cook Hotel at our meeting.

This omnibus proposal could be adapted to state law.
We have enlisted the support of Avrum Gross, former Attorney
General, to aid us 1in any efforts directed toward legislative
drafting. We Dbelieve that this omnibus reinsurance proposal
could constitute a safety net for reinsurance and for 1insurance
itself for such needy businesses as daycare centers and the
smaller cities which are having trouble with insurance, as well

as other aggrieved 1insureds. We believe such a proposal, to
the extent of state involvement, could make the state profit if
it were properly priced. For help 1in this effort, we would

need to enlist the aid of an actuary, such as Mr. Hunter. We
believe the State Department of Insurance should be armed with
such an individual, anyway, and some of our proposals would be
greater degree of factual reporting by the 1insurance companies
and a rate-making procedure that could be honestly evaluated
based upon the data submitted by 1iInsurers, such as details of
their investment income, combined premium and investment
income, together with their proposed rate 1increases when they
propose them.

We would be willing to help 1in the drafting of such

legislation. We  favor more reporting by the insurance
companies. In fact, we believe that the problem here 1is
insurance reform, not tort reform. We believe that our state

needs a property casualty actuary capable of rate analysis for
decisions iIn rate-making cases and capable of auditing and
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monitoring the degree and comprehensiveness of reporting by the
insurance 1industry. We would like to propose such measures at
the forth-coming Legislature but stand ready and willing to
help iIn supporting any affirmative effort directed toward a
true solution to the insurance crisis.

For the reasons stated at our meeting the other day, we
do not believe that taking away the rights of 1innocent victims
is sucn a solution. The 1insurance 1industry has not promised
reductions on a quid pro quo basis, based upon certain specific
changes 1in the tort law. We believe they never will do so, and
that the threat of the 1insurance industry pulling out of the
state 1is a hollow one that they are making 1in all states. As
pointed out by Mr. Hunter this 1is a national problem, that the
insurance 1industry never had 1t so good as they have 1t 1in
Alaska. They have made double the profits here that they have
made anywhere else and insurance companies are coming 1into our
state rather than pulling out. As you know, we submitted data
to that effect at the time of our conference.

Thank you very much for your 1interest in this matter.
Sincerely yours,

BERNARD P. KELLY & ASSOCIATES

BPK :amm

1849A



OMNIBUS *REINSURANCE ftCT OF 1985

Section -ClU-Ca) Within' 30 .days £fter the receipt'of an
application by any mcnufccturnr. service provider O0r any
group or association representing such manufacturers or

service providers, tho Commission shall conduct a hearing an
the reasonable availability and affordability of adequate
commercial general liability insurance and other lines of

insurance for that manufacturer or service provider or the
members of any group or association of manufacturers or
service providers.

Cb) The Commission may in its discretion hold

hearings to investigate the reasonable availability or
affordability of commercial general liability insurance and
other such Iliner* of insurance as from time to time become

unavailable or wuriaf f-ordablo thereby threatening the health,
welfare or commerce of tha United States and the various
states by making some manufactured good or provided service
unavailable or available only at an unreasonable cost.

Cc) Within 30 days after the hearing required
under subsection Ca) or conducted under subsection (b) the
Commission shall determine in writing, based upon tha record
of the hearing conducted pursuant to subsection Ca) or Cb),
whether the insurance described in subsection Ca) or Cb) is ,
and will be, reasonably available or affordable to affected
manufacturers, service providers or the members of any group
or association representing manufacturers or service
providers to cover anticipated claims. Such determination,

and the basis therefore, shall be published in the Federal
Register.

Cd)(1) If the Commission determines at any time
that:

(A) the insurance described in subsection (a)
or <b) is not available or reasonably affordable from the
private sector to applicants under subsection Ca) or the
affected parties described pursuant to subsection Chb) to
cover anticipated claims;

CB) in order for an applicant under subsection
Ca) or affected party described pursuant to subsection <b) to
have regular operations in the United States, assistance
under any of the programs authorized under sections C21 or
C33 is necessary; and

CC> the availability of such goods or services
mfrom that applicant under subsection Car) or affected party
under subsection Cb) is essential to promote the public
health, welfare or the general commerce of the United States,
the Commission is authorized'to implement the insurance pool
“described in section-C21- and the reinsurance coveraae
described in section—C33— with respect to sued qgoods or

services. If at any time the Commission determines that one
or both of the programs provided for in section -C22- or -
C32- reasonably assures the availability or affordability of

such goods or services in the United States, the Commission
may implement the operation of the programs described
therein.



(2) to *.further the purposes of this
recognition af tho critical situation -facing both day care
centers in insuring- for thsr specific peril o-f child abuse and

nurse—midwivoc in obtaining medical malpractice insurance,
tho Gongreoc makes the necessary determination for the
Commiscion ta iisplomcnt.-*section E23,E33 or both and any other
pertinent section unde?* this title -for these a-f-fected
parties. A-f-fected party- eligibility under section Ell<d) (2)
shall not be subject to review by the Commission until 90
days a-fter the enactment o-f.this title.

<3) To the extent feasible, the programs

provided for under this title shall be implemented in a
manner to insure that:

(A) such programs will not act as a
disincentive to improvements in product safety or safe
service delivery, and shall operate to promote product safety

and safo service delivery through the establishment of models
far risk management as may be agreed upon by the Commission,
the insurers and the insureds as a prerequisite for
eligibility for any of the programs wunder this title.

<B) each manufacturer or service provider which
benefits from such programs will agree that such goods or
services shall remain available to the public during the
period in which such product manufacturer or service provider
or the insurer of such product manufacturer or service

provider participates in such programs.
(C) each insurer which benefits from such

programs will agree that such insurance as is written during
tho period in which such insurer’ or its insured product
manufacturer or service provider participates in such
programs shall have premiums which are based upon an

experience rate.

Section—Z21—a) After making findings under section EII, the
Commission shall encourage and otherwise assist any insurance
companies which- meet the requirements of subsection (c) and

any others set out in this title to form, or otherwise join

together in insurance pools for the purpose of assuming, on

such terms and conditions as may be agreed wupon, such

financial responsibility as will enable such companies and
other insurers, with federal financial and other assistance
under this title, to assume a reasonable portion of

responsibility for the adjustment and payment of claims
arising from product or service induced injuries,
disabilities, illnesses and deaths.

(b) Funds from such insurance pools shall be
available only to pay claims 'resulting from product or
‘service related actions in excess of such amounts as are
established each year by the Commission. The Commission may
establish differing amounts for each manfacturer or service
provider or insurer and each good or service based upon the
needs of the manufacturer or service provider or insurer and

other relevant factors.
(c) any insurer licensed to operate as such by

any state, territory or possession o-f the United States shall

act



bo eligible for parti'Cipation in such insurance pools.

(d) Such incurancB pools may be funded by
premiums paid by manufacturers or service provider's to
incurerc approved by tho Commission. If the Commission finds,
after* notice snd puDlic.hauring, “nat the premiums charged by

such incuranco pool sjnuafce*the 'insurance from such insurance
pool unavailable for'manufacturers or service providers, the
Commiccion may arncrd .tho terms end conditions of reinsurance
under this title to lower premiums to ba paid by such
manufacturers or ccrvicc -providers-.

P

Secvion C33(a) In order to further the purposes of thi
title, tho Commiscion may take such action as may be
necessary to make available,to the insurance pools tormeld
otherwise created under section C23, reinsurance coverac
under this section to. any insurer or pool for losses assumed
by such insurers or pools in accordance with the agreements
entered into under subsection (b).

(b> (1) Following the date of enactment of this
title, tho Commission is authorized to enter into any
contract, agreement, treaty, or any other arrangement with
any ins'rer or pool for reinsurance coverage, in
consideration of payment of such premiums, fees or other
charges by insurers or pools which the Commission deems to be
adequate as required under Scction—C51— of this title to
obtain aggregate reinsurance premiums and charges for deposit
in tho Omnibus Reinsurance Fund established under Section-C51-
in cxcEss af the estimated amount of insured product or
service induced losses in 19SS, and thereafter the Commission
may increase or decrease such premiums or charges if it is
found that such action is neccessary or appropriate to carry
out the purposes of this title.

(A) Reinsurance offered wunder this title
reimburse an insurer or pool for its total proved and
approved claims- for covered losses resulting from product or
servico induced injuries, disabilities, illnesses and deaths

during tha term of the reinsurance

contract, agreement, treaty, or other arrangement, over ana
above the amount of the insurer's or pool's retention of such
losses as provided in such reinsurance contract, agreement,
treaty, or other arrangement entered into under this section.

CB) Such reinsurance contracts, agreements,

treaties, or other arrangements may be made without regard to
section 3679(a) of the Revised Statutes of the United States

(31 UsC 665(a)), and shall include any terms and conditions
which the Commission deems necessary to carry out the
'purposes of this title. The terms and conditions of such
contracts, agreements, treaties, or other arrangements with
insurers or pools, throughout the country, in any one year
shall be uniform: Provided, that where necessary to further
the purposes of this title, pro rata and other such forms of
reinsurance may be include- ~ such terms and conditions.
(C) Such rei *-ce shall be provided wupon

such terms and conditions d subject to such deductibles



and other restrictions and limitations, as the Commission
deems appropriate, but no.-.reinsurance shall be available to a
product manufasturer,.serviceeprovider, insurer or pool of
insurance which tho-"Commission determines-to be uninsurable
or to any product manufacturer, eervi.es provider, insurer, cr
pool of incurancD'with-jPTScpccfv:to ("“which reasonable protective
measures to prevent :losb”™‘consistent with standards
established by tho Commission under section C13(d) (3) (A),
have not boen adapted,

(D) Any contract, agreement, treaty, or
arrangement far reinsurance under this section shall be for a
calendar year.
Section 4(a) Tho Commission shall take such action as is

necessary or appropriate to make reinsurance available
directly to insurers which participate in pools created under
this title for that portion of their business which is
related to any distressed lina as determined under section
Cl3(d) which is written and not within a pool created
pursuant to section C23 of this title.

(b) Such reinsurance! may be made pursuant to
contract, agreement, treaty, or other arrangement, and
pursuant to such regulations as may be reasonably prescribed
by tho Commission.

Section 5(a) To carry out the programs authorized wunder this

title, the Commission may establish in the Treasury of the
United States an Omnibus Reinsurance Fund which shall be
available without fiscal year limitations—

(1) to pay reinsurance claims wunder the
reinsurance coverage provided under section C33; and

(2) to pay reinsurance claims under section C4J;
and

(3) to pay such administrative expensesas may be
necessary or appropriate to carry out the purposes of this
title; and

(4) to repay to the Secretary of the Treasury such
sums, including interest thereon, as may be borrowed from him
for purposes of such programs under section C53(b).

(b) The reinsurance fund under this section may be

financed bys . |

(1) cuch amounts as may from time to time be
advanced to the fund from the general fund c¢cf the Treasury in
order to maintain the fund in an operative condition adequate
to meet its liabilities; and e
i (2) premiums, fees, or other such charges which
may be collected in connection with the reinsurance coverage

provided under section C33; and
(3) premiums, fees, or other such charges which

may be collected in connection with the reinsurance coverage

provided wunder section C43; and
(4) such amounts as may be raised by the

establishment of an uniform surcharge upon premiums paid to



property and casualty insurers.
(A> the Treasury shall, no later than 120 days

after tho enactment.'o-f this.'..title, collect a ,0025 (.25
percent) curcharqo-upon all'premiums paid to property and

casualty insijrcrc whicrr.rtvsinufls. shall go to maintain tha
reinsurance- fund /croctcri3landcr‘:this'-'gcction<in an operative
condition adequate to- racetr'lItG -'liabilities.

(5) interest which may ba earned on investments of
the fund; and g

(6) receipts from'any other source which may, from
time to time, be credited to the fund~*.

Section Gfj <a) If at any time the Commission makes the
determinations described in section C13(d), the Commission
may, in carrying out its responsibilities under this title,
utilize —

(1) insurance companies and other insurers,
insurance agents and brokers , and insurance adjustment
organizations, as fiscal officers of the United States,

(2) officers and employees of the Federal Trade
Commission, and such other officers and employees of any
executive agency (as defined in section 105 of title 5 of the
United States Code) as the Commission and the head of any
such agency may from time to time agree upon, on a

reimbursement or other basis, or
(3) both of the alternatives specified in

paragraphs (1) and (2), or any combination thereof.

Section C71(a) Tho Commission may in the interest of
furthering the purposes of this title delegate authority to
administer any portion of this title to other appropriate
officers and emlcvees of any executive agency (as defined in
section 105 of title 5 of the United States Cade) as the
Commission and the head of any such agency may from time to
time agree: Provided that any action taken by any such agency
officer or employee shall not be inconsistent with any
portion of this title.

(b)(1) The Commission through its Bureau of
Competition shall periodically review each plan under this
title and the methods and practices by which such plan is

actually being carried out in order to—
(A) Assure .that such plan is effectively

making commercial general liability and other essential lines
of liability insurance readily available to such product
manufacturers and service providers as is intended and is
otherwise carrying out the purposes af this title, and in

*brder to identify any aspects of the operation or

administration of such plan which may require revision,

modification , or other action to carry out such purposes.
(B) Report to the Ccngress at least once

a year the -findings of any such investigation wunder-

subsection b (1) (A) , or_ fron time to time as may be recuested

** “he Congress to report on the current status of al l

"ams under this title.



Section CB3(a) Within 90-;days-after* the enactment o-f this

title and beforp implementation o-f--tho- progr, s contained
thcroinr.for the benefit; of.any applicant, affected party..,
incuror or--pool off*™incur~fcncEr~*tho.ACcfmrniscion-shall prepare

and transmit a report: toother Congress.-which shall —

<l) indicate the nature and extent of
anticipated use of the insurance industry in the delivery
under this title of reinsurance to product manufacturers,

service providers, insurers, and pools of insurance.

(2) identify anticipated costs of provis
such reinsurance to product manufacturers, service providers,
insurers, and pools of insurance under this title.

<3) identify any potential applicant which has
made query to tho Commission about such programs as have been
authorized wunder this title and, in the case of affected
parties, those which preliminarily might benefit from
participation under tho programs authorised under this title.
Section C93(a) The Commission, or any agency officer or
employees which administer portions of this title as
authorized under section C61 and C73, in a suit brought in
the appropriate UnitEd States district court, shall be
entitled to recover from any insurer the amount of any wunpaid
premiums lawfully payable by such insurer to the Commission
or its delegated agent.

(b> No action'or proceeding brought under this
section may be brought for any amount in excess of that
lawfully payable any insurer to the Commission or its
delegated agent arid any such action shall be brought within
five years of when the right to such payment accrued,bxcept
where any false or fraudulent conduct warrants, the claim
shall not be deemed to have accrued until its discovery.

(c) Any recovery had pursuant to any action or
proceeding under this section shall be deposited to the

credit of the reinsurance fund created under this title.
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T 0 most of its hapless creditors, cus-
tomers, and equity holders, Mis-
sion Insurance Group Inc. is one

big swamp. Its largest unit, Mission In-

surance Co., is insolvent, under the con-

servatorship of California since Oct. 31,

with no easy solution to its problems.

Yet a couple of adventurous bottom-fish-

ers have plunged into the muck—and

hope u> fiuti a fortupe there.

Martin J. Whitman, a spe-
cialist in securities of bank-
rupt companies who manages
more than $200 million, is
leading the expedition. He's
drawn in Carl Marks & Co., a
New York investment house
that has dabbled in every-
thing from venture capital to
czarist bonds. Between them,
the partners have acquired
Mission notes and debentures
worth only about $2 million—
but enough, they believe, to
get them in on a revival of
Mission.
simple logic. Whitman has
also rallied some angry long-
standing Mission bondholders
with much more at stake. The
| biggest is Retirement Sys-
tems of Alabama, a $5 hillion
pension fund that holds $24
million worth of Mission
bonds. Mission skipped two in-
terest payments "without contacting
anybody,” complains David G. Bronner,
the fund's chief executive.

The bondholders argue that as credi-
tors they would be first in line in a
Chapter 11 reorganization—something
that everyone wants to avoid. But
so far they aren't making much head-
way with Cincinnati financier Carl H
Lindner, whose American Financial
Corp. owns 49.9% of Mission. Lindner's
preliminary agreement with the Califor-
nia regulators provides for a restructur-
ing of the debt that would reduce the
bondholders' stake. Dozens of large and
small reinsurance clients are also wait-
ing in line with claims on Mission's
assets.

For Whitman, a part-time finance
teacher at Yale University who eschews
suits for work, dressing "only well
enough to get into the Yale Club for
lunch,” the logic is simple. He claims
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that he and the bondholder group, along
with unidentified potential backers, are
ready to inject millions of dollars in new
equity into Mission and maybe even take
the reins. In return, they want a chance
to profit from the turnaround they say
can be engineered. This is substantially
what Lindner would like to work out—
but to AFcs benefit instead.

a turnaround won't De easy. Mission,

traditionally a well-regarded vendor of
workers’ compensation insurance, ex-
panded pell-mell into reinsurance in the
late 1970s and has since seen claims run
three times as high as premiums. The
company lost $198 million in 1984 and
$65 million more in 1985's first nine
months. But Whitman has high hopes
for the workers-' compensation business
and firming rates in property-casualty
lines. "This could be another Geico," he
predicts in his gravelly voice. "If there's
one chance in ten of that, it would be
well worth our while." Geico, threatened
with insolvency in the mid-1970s, made a
splendid turnaround under new manage-
ment. Since then, the insurer's stock has
blossomed 40-fold.

Whitman's group may face deeper
problems in Mission, however. There are
all those reinsurers waiting to be paid.
"I'd be very surprised if after all the
claims emerge there's anything left for

the bondholders,” says David
O'Leary, an analyst at Fox-Pitt Kelt
Inc. At Mutual Shares Corp., an inve:
ment firm similar to Whitman'’s, partn
Michael F. Price says he "wouldn't toui
it with a 10-foot pole.”

But Whitman's team, has a differei
view. Since Mission’'s shareholder equii
has evaporated—the shares were delis
ed last December by the New Yor
Stock Exchange—the bondholders fit
ure that they already "own” the comp:
ny. That, they argue, should give thei
clout in structuring a reorganizatioi
They've proposed a solution in whic
they'd put up cash and receive new equ
ty and Lindner's group would continu
running the company, But they sa
Lindner turned them down.

In January the Whitman group file*
to pusn Mission's hoidmj
company into Chapter 11 pro
ceedings. That would open thi
whole company for reorgani
zation, although the fate o
insurance assets would re
main up to state regulators
Mission has not yet respond
ed. But California Insurance
Commissioner Bruce A. Bun-
ner was shocked: "l thought
the uonunolders would be the
least of our problems, but
they could destroy every-
thing."
last resort. After all, Bun-
ner and American Financial
had been hammering out their
own restructuring agreement.
Lindner, who injected $75 mil-
lion in new capital into Mis-
sion last year, would contrib-
ute at least $125 million more
to back up part of its policy-
writing business. But Bunner

says there’s at least a $169 million gap
between assets and liabilities.

The tangle of payments Mission owes
dozens of reinsurance clients may put
it even deeper in the hole. For weeks,
executives at these companies have been
meeting with Mission officials and Bun-
ner to settle their claims, which run
into the hundreds of millions. If a
settlement isn't reached, Bunner will
move to liquidate the unit under his
conservatorship

Whitman depicts Chapter 11 as a last
resort. Lindner's AFc won't comment. In
the meantime, Mission is said to be suf-
fering defections by customers and bro-
kers. "l don't think Mission as an entity
is viable,” says analyst O'Leary. He
wonders if the bottom-fishers will come
away with anﬁthlng but debris.

I|| Elizabeth Elirliclt in Xcic York.
Zachary Schiller in Cleveland, and Teresa
Carson in Los Anfjclcs
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SEAR E STARING
AT SOVE LONG
DA\YSIN COURT

hen G.D. Searle & Co. with-

drew the Copper 7 and Tatunt

T intrauterine contraceptive
devices from sale in the U. S, it said the
products were safe. The move, it said,
was meant to curtail mounting litigation
costs. But lawyers for plaintiffs who are
suing Searle, claiming that the devices
caused pelvic infection and infertility,
see the company's Jan. 3 action as an
afVimw]r>dgmnnt that it is ir. fcr a lcr.g,
tntrh Rpripe rtf Iprrol KnHINr

Searle, a subsidiary of Monsanto Co.,
has been fighting 775 lawsuits, 305 of
which it says are still pending. The com-
pany says it spent $1.5 million to defend
itself in just four of these suits. Searle
says it has won 8 of 10 trials and that
more than 150 other cases have been
dismissed. “The financial burden is not
created by payments to the plaintiffs but
by payments to lawyers," says Tod Hul-
lin, a Searle vice-president

And there are sure to be more suits
filed. Plaintiffs’ lawyers say they, are re-
viewing hundreds of new claims. And
Ira J. Bomstein, a lawyer who repre-
sents Monsanto shareholders who have
filed suit charging that Searle failed to
inform them of the suits, believes that
by taking the IUDs off the market,
Searle is "acknowledging that there is
tremendous potential liability out there."
barely a ripple. All sides are closely
watching a similar but unrelated situa-
tion involving A. H. Robins Co.’s Daikon
Shield. Robins filed under Chapter 11
last August after it had won 27 cases
and lost 33. A court-ordered advertising
campaign aimed at potential plaintiffs
has resulted in an avalanche of new
claims—11 years after the Daikon Shield
was withdrawn from the market.
Searle’s withdrawal of its product from
the U. S. (it is still sold overseas) means
"we are on the Daikon Shield track,"
says Patricia Jo Stone, one of the plain-
tiffs’ trial lawyers.

Searle maintains there are important
differences. Unlike the Daikon Shield,
Searlo’'s Copper 7 and jts labeling were
approved by the Food & Drug Adminis-
tration. Moreover, the FDA has recently
investigated allegations that Searle sup-

ssed adverse findings and deflated
incidence of pelvic inflammatory dis-
ease in its test results. The agency con-
tinues to stand behind the products. “We
found that Searle hao reported adverse
findings in a timely fashion. In our judg-

ment, Searle did not mislead FDA” says
Susan M. Cruzan, an FDA spokeswoman.

Discontinuance of the products will
hardly cause a ripple on Monsanto’s in-
come statement Last year its IUD sales
in the U. S. were $11 million, a tiny part
of Monsanto's $6.75 billion in sales.
Searle’s move, however, practically ex-
tinguishes the nation's IUD industry.
Since Robins took the Daikon Shield off
the market in 1974, others have fol-
lowed, and Alza Corp. of Palo Alto,
Calif., is the only U. S. company that still
produces an IUD. But the decision to stop
selling the devices has not put a stop to

EXECJJI'IVESJTEI

GMSSHUHLE
THE CALM BEH-ORE
A SLAUGHTER?

predictable shift in top manage-
hent? That's how General Mo-
tors Corp. characterized the raft
of promotions it announced on Feb. 3.
But insiders believe the appointments
mean much more: a new phase in the
broad reorganization GM began two
years ago. Its ultimate goal is to trim
white-collar employment in auto opera-
tions by at least 25% within 10 years.
Staff cuts are a logical result .of the
new structure GMoutlined two years ago
(BW—Jan. 23, 1984). That plan aimed to
reduce the auto giant's reaction time to
market changes by arranging its five
car divisions—Chevrolet, Pontiac, Buick,
Oldsmobile, and Cadillac—under two
groups. Each group now performs most
of the staff functions once spread out
through the company.
But critics say GM has been slow to
reduce its executive ranks even after

streamlining operations. That, they fig-
ure, contributes significantly to gm's
production costs, which analysts agree
are higher than any other domestic auto
maker. “There’'s no question you covld
slash the fat in the middle of GM" con-
fides one executive. Another insider pre-
dicts the company will begin to attack its
manpower glut within six months in a
"massive restructuring” of executive
jobs. “The change is going to bring pain,
but it has to come," he says.

GMIs goal is to match the management
efficiency of Toyota Motor Corp., the in-
dustry leader in that category, by even-
tually eliminating at least 25% of the
salaried jobs in its car-making business.
The changes announced this month do
not reduce the number of top GViexecu-
tives. But they do restructure responsi-
bilities so the chairman and president
can concentrate on policy decisions. The
shuffle was triggered by the decision of
Alexander A. Cunningham, 60, to retire
for health reasons. The affable Cunning-
ham had been a board member and exec-
utive vice-president in charge of North
American passenger-car operations. He
has resigned both positions.
enew day.1GVIsources describe Cunning-
ham's departure as a tremendous loss
for the company. But it has also prompt-
ed GM to unleash a younger manage-
ment team. "It's a new day, as far as
I'm concerned,” declares pleased board
member H. Ross Perot "These guys are
so competitive, they can’t live with them-
selves until they beat anybody in sight”

Cunningham's duties will be split be-
tween two new executive vice-presi-
dents. Lloyd E. Reuss, 49, will manage
all U.S auto operations. Robert C.
Stempel, 52, will run the company's
truck and overseas operations. Reuss
formerly headed GMs “small-car” unit,
the Chevrolet-Pontiac-GM of Canada
Group, while Stempel ran the “big-car"
unit, the Buick-Oldsmobile-Cadillac
Group. Both men also become directors.

Reuss and Stempel are regarded as
leading contenders to replace F. James
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Despite the threat posed by
plummeting oil and gas
prices, Irwin L. Jacobs is
pouring more money into two
big and seemingly ill-timed
plays in the oil patch. The
Minneapolis investor, impa-
tient with efforts by Pioneer
Corp. President C. David Cul-
ver to restructure the Amaril-
lo natural gas producer, says
he will launch a tender offer
for the 867° of Pioneer he
does not yet cor‘trol. Jacnhs is
n\OHNT £2? 2 Or $65™
mill'on—well  below the
roughly $26 a share he paid
for his initial stake in late
1984 but at least 107° above
the current market for Pio-
neer's gas reserves. Those re-
serves are being reappraised,
and Jacobs may be betting on
a big upward revision. He
also has boosted, to 15.4%, his
stake in Tidewater Inc., which
services offshore oil rigs. Ja-
cobs paid $26 a share for his
initial 5% stake in early 1984;
Tidewater stock is trading
now at below 10. Jacobs also
holds 9% of HNG-InterNorth
Inc., a gas pipeline.

EAESAT DAY
The House of Representatives
passed a bill that would bar
radio and TV advertising for
snuff and chewing tobacco.
The measure, which the Sen-
ate is expected to approve,
also would require makers of
the products to place on pack-
ages such warning labels as
“This product may cause
mouth cancer.” The measure
also calls for the Health &
Human Services Dept to set
up programs to educate the
public about the dangers of
smokeless tobacco.

F%FF'ZA\INN& ENTUM!

LK'S BID

The Senate approved, % to
39, Norfolk Southern Corp.'s
proposal to buy the govern-
ment's 85% stake in Consoli-
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dated Rail Corp. for $1.2 bil-
lion. The vote gives Trans-
portation Secretary Elizabeth
H. Dole, who favors the sale
to Norfolk Southern, an ex-
pected victoiy in the battle
over Conrail's fate. The Sen-
ate support, she said, will
"send this to the House with
some real momentum.” But
the sale faces greater opposi-
tion there. House Energy &
Commerce Committee Chair-
man John D. Dingell (D-Mich.)
promises to resolve the issue
this year, but first he wants
to examine documents from
the Justice DepL’s review of
thp deal and from all bidders
I fyr flnnrail Annthor kov ron-
resentative, James J. Florio
(D-N. J.), said that all the bids
for Conrail are "woefully defi-
cient" and must be improved.

KRV BV

Directors of Beatrice Cos. ap-
proved a modified buyout of-
fer from Kohlberg Kravis
Roberts & Co. The offer fa-
cilitates out-of-court settle-
ments of more than a dozen
shareholder suits challenging
the compensation plans for
Beatrice executives and the
proposed takeover of the Chi-
cago-based conglomerate.
Kohlberg Kravis still will pay
$40 in cash and $10 in pre-
ferred stock for each Beatrice
common share under the new
agreement, but the pre-
ferred’s dividend will jump to
15.257° annually from the 14%
announced in January. Golden
parachutes for Beatrice's six
top executives will be reduced
from $235 million to $20.1
million. Beatrice also agreed
to consider terminating the
deal should the board receive
a better offer.

KSRy

William H. Gates 111 dropped
out of Harvard in 1975 and
started a company to write
software programs for then-
new microcomputers. Now his
company, Microsoft Corp., in
Bellevue, Wash., is going pub-
lic. Chairman Gates, 30, the

ING

GATES HODINGA STAKECF
$200 MLLIGNINMGRCBCOFT

son of a prominent Seattle
lawyer, will sell 80,000 shares,
worth from $1.3 million to
$1L5 million at the proposed
offering price of $16 to $19 a
share. That will leave him the
owner of 44.9% of Microsoft
shares with a worth of about
$200 million. Co-founder Paul
G. Allen, 33. will own 25.2% of
Microsoft, it earned $17 mil-
lion on revenues of $85 million
in the first half, ended Dec.
31. Microsoft is trying to
overtake Lotus Development
Corp., which had $225 million
in revenues last year, as
the largest personal computer
software company.

WAeE URieCRRty

The United Steelworkers
opened negotiations on sepa-
rate contracts with three of
the nation's six major steel-
makers. In exchange for early
bargaining, LTV Steel, Bethle-
hem Steel, and National Steei
agreed to join with the union
in a campaign to persuade
Washington to give major re-
lief to the industry. The union
also gave a special exemption
tc ailing LTV by allowing it to
defer a wage aiid cost-of liv-
ing increase due on Feb. 1
Inland Steel and Armco are
expected to join the union
campaign, but U. S. Steel, the
nation’s largest and healthiest
producer, has yet to set a dale
for early talks. The six pro-
ducers are seeking conces-

sionary pacts to replace con-
tracts that expire on Aug. 1
and cover 145000 workers.
The negotiations are expected
to result in the end of wage
uniformity in the industry.

izt Y

United Airlines Inc. said the
bulk of the $1 billion rebuild-
ing of its Apollo reservations
system will be spent on a
computer network to be devel-
oped by International Busi-
ness Machines Corp. The new
system will imDrove the abili-
tv of travel agents tn service
large corporate accounts. It
will also handle the internal
business tasks of travel agen-
cies, in effect providing an
automated office for each.
The system will use-LBM hard-
ware, communication net-
works, and software.

BCEreR P

Three insurance companies
admitted they underestimated
future claims on property and
casualty policies issued be-
fore 1985. Philadelphia-based
Cigna Corp. charged $1.2 hil-
lion against fourth-quarter
earnings to boost its property
and casualty reserves by 287c.
The charge, by far the largest
taken by an insurer, will re-
sult in a 1985 operating loss
of $853 million. After Wall
Street reacted favorably—
Cigna stock fell less than $1—
Continental Corp., in New
York, unveiled a $220 million
charge against fourth-quarter
earnings to bolster reserves.
UBREG Corp., in Baltimore, fol-
lowed with a $100 million
charge against fourth-quai*er
earnings to prop up its re-
serves 237° to $3.2 billion. The
charges reflect higher jury
awards in liability suits,
broader legal interpretations
of policy coverage, and indus-
trywide failure to set aside
sufficient loss reserves. The
industry is just now recover-
ing from years of price com-
petition and lower undenwrit-
ing standards that also
punished earnings. a




The open season on

the coimtry has gone on so
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A world without

INSUrance:

A 41-\2ar-old body-
builder entered a
bfootrace with a refrigerator

strapped to his back to prove his

prowess. During the race, he alleged,
one of the straps came loose and the
man was hurt. He sued everyone in
sight, including the maker
of the strap. Jury award:

S1 million.

Two Maryland men de-
cided to dry their hot-air
balloon in a commercial
laundry dryer. The dryer
exploded, injuring them.
They won $885,000 in
damages from American
Laundry Machinery,
which manufactured the
dryer.

An overweight man
with a history of coronary
disease suffered a heart at-
tack while trying to start a
Sears lawnmowcr. He sued
Sears, charging that too
muchforcewasrequired to
yank the mower's pull
rope. A jury in Pennsylva-
nia awarded him $1.2 mil-
lion, plus damages of
$550,000 for delays in set-
tling the claim. (Sears ap-
pealed but eventually set-
tled out of court.)

Isolated cases of absurd-
ly generous awards? Far
from it. Last year the aver-
age product liability
award in the U.S. was
$1.07 million—up from,?,
$345,000 ten years carli-'
cr—and the average medical malprac-
tice award was $950,000. In 1983
alone 360 pcrsonal-injury cases were
settled with million-dollar awards or
more, an incredible 13 times the
number in 1975.

ino-
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By Jill Andresky with Mary Kuntz and Barbara Kallen

years ago.
Just handling the paper-

Americans now seem to look on a work probably cost taxpayers over

civil suit against a corporation or mu-
nicipality as a kind of lottery—a lot-

$360 million on all these actions last

year. It cost insurance companies far

tery to be played whenever they can. more. In 1984 the property and casu-

Last year there was 1 private civil

The litigation burden

There was 1 private civil lawsuit last year for every 15
Americans. And the beat goes on: Federal civil filings
by private parties are up 50% since 1979, while state

filings are up 20%.

lawsuit filed for every 15 Americans.
An estimated 16.6 million private civ-
il suits were tried in state courts last
year. Another 150,000 private civil
suits were tried in federal courts,
which is nearly twice the number ten

UurMn Ihilt G ximJ

... Einsteddtee
awvil sitsfiled (millias)

alty insurance industry as awhole paid
out $116.10 for every $100
received in premiums—
the worst numbers since
the San Francisco earth-
guake and fire. Reinsurers,
who take the brunt of the
unpredictable risks, paid
out nearly $141 for every
$100 ih picmium income.
No industry can keep
that up for long. "It's im-
possible for insurance
companies to price liabil-
ity products when they
Y have no idea what the set-
tlements and risks arc go-

ing to be,” says David

O'Leary, a Hartford-based

insurance analyst with

the London brokerage

firm of Fox-Pitt, Kclton.

"Courts have expanded

the definitions of liabili-

ties for accountants and

other industries to such

an extent that insurers

have started saying, we

don't need the business."

For example, obstetri-

cians can now be sued for

"wrongful birth" if, for in-

stance, a sterilized wom-

an conceives. Accoun-

tants can be sued under

"third party liability" by

anyone who might reasonably have
relied upon numbers they audited.
The list got on and on, and why not?
Insurer- have been picking up the tab
and covering costs in part through
their investment income for so long
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that the system has taken on the look
of natural law.

But insurers arc not in the business
of losing money. Their losses have
become so appalling that at this point
they are either raising their rates out
of sight or getting out of the business.
In April, Utica Mutual Insurance in-
formed some 229 New York State mu-
nicipalities that it would not renew
their policies. Transit Casualty, a
large carrier for restaurants in Con-
necticut, canceled most of that
group's liability coverage. Mutual
Fire, Marine & Inland Insurance an-
nounced it would not renew the mal-
practice policies of about 1,300 mid-
wives as of July 3.

"l can't get any kind of
coverage for sand-and-
gravel and cement compa-
nies," says David Brennan,
president of the Insurance
Management Center, a
Manchester, Conn. agen-
cy. "I've gotone clientwho
is a distributor of frozen
chickens. Last yearhe paid
$25,000 for coverage. This
year | can't get anyone to
even give me a quote. It's
the same thing with an in-
sulated-wirc manufactur-
er, a fish distributor and
even agroup of nuns who
own real estate as invest-
ment properties.”

If they are willing to
pound pavements, most
business people can still
find insurance. But they
are paying vastly more for
much lower coverage.
One supermarket chain,
for example, saw its aver-
age rates go from $8,000
per store a year and a half
ago to $40,000 per store.
Florida Power & Light's
premiums fot general li-
ability coverage doubled
in 1984 over 1983. The coverage pro-
vided was halved, $200 million in-
stead of $400 million.

Pricey, but at least it got protection.
For industries that have been espe-
cially hard hit by lawsuits, prospects
have gotten much worse. Consider
Acmat Corp., a $50 million (sales) as-
bcstos-removal firm based in East
Hartford. According to the firm,
Cigna notified Acmat lastoDecembcr
that all its coverage was mcing can-
celed because of its asbestos exposure.
When Acmat protested, Cigna agreed
to renew—so long as Acmat pulled
out of the asbcstos-removal business
entirely. Acmat agreed, even though
it meant "cutting our revenues in half

vi?)

overnight," says Henry Nozko Jr., ex-
ecutive vice president. Rut even that
drastic measure' failed to satisfy
Cigna, which canceled the company's
account on Apr. 1

Nozko approached over 30 carriers,
including Lloyd's of London. All
turned him down. Finally, he con-
vinced Great American Surplus Lines
and three other firms to give him cov-
erage. The price, assuming last year's
volume of business: $6 million to buy
$6 million of general liability cover-
age, including only $1 million of as-
bestos protection. That compares
with $300,000 last year for $10 mil-
lion of coverage. Why didn't he just

A road to disaster?

For 8of the last 1. years, property and casualty insurers
have paid out more than they have gotten in"premium
income. Investment income had offset that worsening
combined ratio until last year.

bank that $6 million instead? "The
policy gives us a worthless amount of
protection, but wc couldn't bid on
public jobs without it," says Nozko.

A note on retributive justice: Now
that legal-malpracticc suits are be-
coming trendy, even lawyers arc hav-
ing a tough time finding coverage.
Reuben & Proctor, an 80-mcmbcr
Chicago law firm, lost its coverage on
July 1from Crum & Forster's Interna-
tional Insurance.

The flight of insurers and reinsurers
is most visible where the risks of
winding up in acourtroom arc great—
both gradual and suddcn-and-acciden-
tal pollution, directors' liability, mu-
nicipal liability, medical malpractice

and accountants' malpractice. "Our
agent notified us a couple of months
ago thac everybody in our business
was being canceled," says Irwin Sing-
er, president of Atlas Oil Co., a fuel
distributor. "They didn't care how
good our safety record was. In fact, the
very company that canceled our cov-
erage complimented us on it."

In some cases, the retreat can be
gradual. "Our normal general liability
policy used to exclude all pollution,
unless it was sudden and accidental,"”
says Chuck Henry, a second vice
president at Travelers. "Then the
courts started saying in some cases
that if the insured did not intend to
cause damage, it was 'sud-
den and accidental'—even
if it took years for the stuff
to seep out.” Now Travel-
ers completely excludes
pollution coverage on its
general liability policy
and will underwrite envi-
ronmental hazard cover-
age only at restricted lev-
els and only for customers
who also buy Travelers'
general liability policy.

Even such restrictions
aren't enough for some in-
surers. Since the begin-
ning of the year frightened
insurers have been pullinrt
out of property and casu-
alty lines like the British
army at Dunkirk.

Property and casualty
insurance has always been
a boom and bust business,
but the bust has never been
this bad. Blame partof iton
greed. After five years of
cash-flow underwriting—
that is, pricing products at
a loss in underwriting
terms in order to bring in
extra dollars to invest at
once-tempting  interest
rates—the industry has hit
rock bottom. Last year it recorded a
pretax loss of $3.8 billion.

Face it: There's no way that the
insurance industry can fully recover
from its current downswing until Con-
gress—or state legislatures—step in
and impose order on our self-destruc-
tive legal system. Pennsylvania has
already made a start with legislation
that curbs pain and suffering awards
from municipalities. Buc it's only a
start. Remedies in law will not become
effective overnight.

In the meantime, property and casu-
alty insurance is going to become
much tougher to get, at any price. For
example, insurance agent David Bren-
nan expects that by September none of
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13 insurers he does business with will
be willing to write new commercial
policies for anyone.

Companies will have to scramble for
any type of coverage they can fii. . By
far the most common strategy is to
accept limits on coverage—higher de-
ductibles, lower protection levels and,
increasingly, exclusions foritemssuch
as legal defense costs and pollution
liability. "We're payingmore than dou-
ble what we used to pay and we still
haven't been able to replace all the
coverage we lost," says Singer of Atlas
Qil Co.

Insurers have also started pushing
"claims-made" policies, which pay

risk manager I'ctcr McDonough. "But
that's not going to solve any of the
major problems with the system."

Some companies arc 3gain setting
up insurance captives, as they did in
the mid-1970s. But captives are not
very attractive, fro tax standpoint
(Forbes, Nov. ]é y and they arc
risky to boot. Says O'Leary of Fox-
Pitt, Kclton: "Many companies that
set up captives ended up losing so
much money that they have for the
most part withdrawn."

But some sec self-insurance as a
curb on litigation. "I hope we're mov-
ing to the age of self-insurance," says
Irving S. Shapiro, former chairman of

Losing propositions

in four big commercial liability lines, insurers paid out from $135 to
$160 for every $100 of premium income taken in last year—a trend that

has worsened steadily since 1978.
jsn. Commercial auto
- liability
140-

Antired retio

H:?A! 76 78 0 2

Medical

Fa
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off only those claims filed during the
policy '.crm. Supporters of these in-
surance straitjackets argue that they
will help insurers define their legal
risks better and thus enable them to
keep selling their products. But many
arc dubious. "Claims-made policies
just postpone the problem," says Jon
Harkavy, director of governmental af-
fairs at the Risk and Insurance Man-
agement Society.

The last resort, of course, is self-
insurance, cither setting up a reserve
fund to cover uninsured costs or,
more commonly, paying them out of
operating expenses. "Corporations of
our size can afford to self-insure up to
certain levels," says General Foods'
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Commercial
multiple
mo- peril

Other liability

El. Du Pont and now a partner at
Skadden, Arps. "Once lawyers realize
they're suing a defendant who doesn't
have an insurance firm with deep
pockets beyond them, they'll sue
somebody else." Unless, perhaps, the
company is as big as Du Pont.

For companies that aren't as big as
Du Pont—and even for some that
are—self-insurance today carries the
risk of being pushed into Chapter 11
tomorrow. Shapiro's solution: afeder-
al disaster-insurancc fund for corpora-
tions, similar to the federal flood-in-
surance program. But wouldn't such a
pot of gold be even juicier bait for
plaintiffs' lawyers?

Marsh & McLennan is testing its

own version of disaster relief—a stock
insurance company for big firms
known as ACE, for American Casualty
Excess Insurance. ACE will provide the
final $100 million in coverage—excess
of at least $100 million in sclf-insur-
ancc or policies. Eleven firms have
jumped at the opportunity to join up—
but that's out of the reach of many
companies.

Industry insurance pools arc popu-
lar with utilities, lawyers, accoun-
tants, fuel distributors and others. Of
course, the exposure for any insurer of
a single high-risk industry is enor-
mous, even when only claims-made
policies arc sold. So some companies,
instead, try .o spread their risk by
setting up multi-industry insurance
pools. Result: High-risk companies,
again, arc cut of luck.

The fact is, the problem cannot be
dealt with solely from the insurance
side of the equation. It must be ap-
proached from the legal side. So long
as judges keep expanding the defini-
tion of liability and juries keep hand-
ing out astronomically high awards,
the chilling prospect of aworld with-
out insurance draws ever closer.

One simple but unpopular solution
would be to prohibit—or at least se-
verely limit—the contingency fee sys-
tem that encourages lawyers to seek
the highest possible damages. "You
don't see any other country having the
kind of insurance problems that we
have, because none of them have the
kind of jury awards or contingency
system we've got,"” says James Corco-
ran, New York State's superintendent
for insurance.

But there are problems with such a
move. "We may be the only country
that really has a contingency fee sys-
tem," says F. Lee Bailey, a member of
the three-lawyer consortium repre-
senting the Bhopal victims. "On the
other hand, in most of the world, poor
people go without any relief."

In the long run, maybe the only
practical solution is legislative action
to define liabilities and cap them at a
fair and reasonable level. In New
York, where obstetricians and neuro-
surgeons arc turning away patients
because of high malpractice insurance
rates and where municipalities arc
scrambling for coverage, legislators
have debated bills that attempt to cap
liabilities for doctors and municipal-
ities. Congress has contemplated a
proposal by Senator Robert Kastcn
(R-Wis.) that would p.C a limit on
corporate liabilities.

No longer do we have the luxury of
pretending that the monster we have
created will just go away.

Itwon't. m
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Hold horses
o INsurance

There’s no question that this state’s insurance-liability or
tort laws need revision to put the brakes on runaway damage
awards and out-of-court settlements. Insurance rates have
soared to astronomical heights in some areas of coverage,
such as medical malpractice, and in some categories have
become prohibitive.

The problem is described as a crisis. That may be no exag-
geration, but the legislative response ought to be carefully
considered, not rushed, and based on solid and reliable data.

While a formidable liability-reform coalition — composed
of local government agencies, physicians, child-care organiza-
tions, school districts and large corporations — is pressing
the new session of the Legislature for immediate legal
revisions, a new state task force was named this week to
gather more information and to review the many factors
involved including insurance company profits and losses.

Retired King County Superior Court Judge Francis
Holman, a widely respected jurist and lawyer, is chairman.
Members, appointed by State Insurance Commissioner Dick
Marquardt, are three lawyers who specialize in defending
against liability suits and three whose speciality is
representation of plaintiffs or damage claimants. Creation of
the task force was suggested by a bipartisan legislative
committee last year after a series of hearings throughout the
state. It was decided that more hard information is needed,
before state laws are revised, and the task force was proposed
as the vehicle for obtaining it.

Key issues the task force will address are limits on non-
economic damages — awards for such nebulous items as pain
and suffering and mental anguish; the payment of awards
over time rather than in lump sums; limits on the proportion
of damages that can be assessed against secondary
defendants, such as cities and counties, when primary
defendants are unable to pay, and limits on contingency fees
charged by claimants’ attorneys.

It may be that this session of the Legislature can begin
the process of reform by correcting the most glaring
deficiencies in state laws, although some lawmaki rs have
expressed dismay over a lack of credible data on which to
base their decisions. Before sweeping changes are enacted,
the Legislature would be wise to await recommendations of
the newly appointed task force.
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THE NATIONAL LOTTERY

i country, and the time to halt it is now.

itness the efforts of lawyers after any disaster,
such as an airplane crash or the tragedy at Bho-
pal, India. They rush to the scene and descend
upon the distraught survivors and relatives. They
rent movie houses and auditoriums to make their
pilch for clients. In law offices all over the coun-
try, lawyers are hard at work finding and convinc-
ing people to file suit. It used to be that lawyers
tried to persuade their clients to settle disputes.
No longer.

The pot of gold for lawyers is a huge fee or a
participation of up lo 50 percent in court awards.
Staggering court awards in cases
whose results seem lo violate common
sense have made it worthwhile for the
lawyers. Recently, a man attempted
suicide by jumping in front of a New
York subway train. He sued the Tran-
sit Authority because the train slopped
in time to save his life but not quite
soon enough to avoid some physical
damage to him. He collected more
than $600,000.

And what about the tenant, cele-
brating his birthday on a Sunaay after-
noon, who drowned when he drunkenly tried lo
walk along the bottom of his apartment-house
swimming pool in the full view of his wife and 15
close friends? His wife successfully sued the land-
lord s insurance company.

The result? Soaring premiums for liability in-
surance to cover this increased and indeterminate
financial exposure. Legal costs and insurance have
become an increasing component of the price of
goods and services. Even the availability of some
consumer services is being curtailed.

I’crsonnl-injury awards, especially jury awards,
ate out of touch with reality. They are often based
on estimates of how much money the defendants
have rather than whether they arc at fault. The
awards have become a means to redistribute
wealth rather than a measure of fault or a deter-
rence to undesirable conduct. It may appear to a
jury that an insurance company, individual, cor-
poration or government with "deep pockets" is
paying the claim. The truth is that millions of

An epidemic of costly litigation is sweeping the

“little pockets™ are actually paying the cost either
through higher prices for products and services or
through higher insurance bills.

It is time to re-examine the manner in which
the nation's judicial system deals with injured
parties.

First, a method must be developed to tilt the
judicial system against increased litigation. One
approach would be to compensate a successful
defendant for the cost of the defense against an
unsuccessful plaintiff. The obvious benefits wouid
be a more serious and thoughtful analysis of a
claim prior lo bringing a lawsuit and a reduction
in the number of frivolous claims. It would also

bring pressure to bear on achieving a
reasonable settlement of the matter
prior to running up large legal fees.
Second, the states should follow the
example of California in limiting con-
tingent fees to lawyers. These fees the-
oretically balance economic power for
those who cannot afford the cost of
bringing a case on an hourly basis. In
practice, however, contingent fees
have fostered an atmosphere of a no-
cost lottery for clients. The California
bill caps the contingency fees at 40
percent of the first $50,000 of the settlement,
ranging downward to iU percent of any award
above $200,000.

Third, damages awarded for "pain and suffer-
ing” and other noneconomic losses should be
capped. California has set a limit of S250.000.
controlling the awards in medical-malpractice
suits for such vague matters as grief, mental dis-
tress, etc.

One of the great principles of American juris-
prudence has been access to justice through the
court system. But the right lo swing your arm
stops at the point of another man> chin. The right
to access lo the courts must not be permitted to
bury our society under a mountain of legal plead-
ings that raise insurance bills for all. To permit
this abuse is to turn the courts into a national
lottery in which the winning names are the law-
yers and certain plaintiffs who are picked by
judges and juries, while each of us, every day, is
the loser. -
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MALPRACTICE BATTLES
Surgeon Donald Stewart has
fought off six suits

The impact on consumers,

ft A seriously injured California gymnast wins S14.7 mil-
lion in a suit against an excrcisc-mat manufacturer,

llalfof the 10doctors doing obstetrics work in Montrose,
Colo., stop delivering babies when insurance rates soar.

A New JerseK couple must pay S72.500 to a woman hurl
when a man who had been drinking at the couple's home
smashes his truck into her car. . o

In Minnesota, a farmer cancels a live Nativity scene when
an insurer asks a $540 premium in case someone is injured
by it donkey and horses carrying Mary and the Wise Men.

It seems that everyone is liable these days. Juries return
cosily verdicts against homeowners, million-dollar awards
against professionals and huge assessments against manu-
facturers. A new national study by Ohio-based Jury Verdict
Research, Inc., reports the dollar amount of awards in
petsoiial-injury cases up 15 percent in 1984. Courts issued
401 verdicts exceeding $1 million lIhal year, the latest lor
which statistics arc available. A sampling shows liability
suits filed in stale courts jumping by
Fercent or.more over seven years, according
o the National Center for Stale Courts.
~"We are in the midst ofnn unprecedented
liability crisis." says Harry Uauman of the
U.S. Chamber of Commerce. To cope, insur-
ance firms have been raising premiums

verdicts

BARTENDER RISKS
High premiums forced Washington, D.C., bar owner
Jim Stiegman to go without insurance

Million-dollar 7%

HOMEOWNER WOES
Helene Harris's pet nearly cost
her insurance coverage

business and professions

premium costs. “Companies don't pay the cost of product-
liability suits—consumers do," says Martin Connor, Wash-
ington, D.C., attorney for General Electric Company. Man-
ufacturers say 20 percent of the cost of a S25 >tepladder
goes to insurance. A similar proportion in the airplane
Industry was one reason Beech Aircraft Corporation quit
making a small training aircraft. .
Meanwhile, o' Sictricians and surgeons arc walking away
from their practices rather than paying insurance premiums
of up to S50.000 or more a year. States, cities and school
districts spend large sums to satisfy Judgments and drop
risk-laden services such as recreation programs. .
The turmoil springs from changes in the law and society.
No longer is the decisive question whether the party sued—
the defendant—negligently harmed someone. The ‘question
now centers on how much the plaintiff ought to be comf)en-
sated for injuries. Jud%es constantly expand “common faw"
lo create new grounds for suits, and citizens in a more
impersonal world look to courts to solve
9rob|ems. They are aided by a corps of
00,000 lawyers—roughly 1 for eve.rF 350
Americans—who collect some S55 billion a
year in fees. The spread of liability insurance
or  also has led to a mind-set that no one really
gets hurt bfé the barraﬂe of suits since insur-

sharply since I9R4—sometimes by 1,000 B ers will pick up the bill

percent or more at a clip—drastically reduc- . ) Critics contend that the system has ?one
Ing coverage and sometimes puIImg out alto- i- 3 \ out of control. Richard Willard, chief of the
?ether. Companies in turn are abandoning 1970 B w0 w Justice Department's civil division, charges
ines of business, operating without insur- LIDVIR ER Cutter 2ty \ercict that some [udges and lawyers arc utilizing

ance or hiking prices of products to cover
U SNEWS « WORLD nEPORT. Jon 71. 198G

the courts In such a way as "to restructure



society and administer a massive scheme for the redistribu-
tion of wealth.”

Trial lawyers and consumer spokesmen such as Ralph
Nader ar%ue that the problems spawned by expanded liabil-
ity have been exaggerated. The real villains, they say, arc
property and casualty insurers who are trying to use an
attack on the courts t0 line their own pockets. * What we are
witnessing is a manufactured crisis, intended to bloat insurer
profits and reduce victim rights," contends J. Robert Hunter,
president ofthe National Insurance Consumer Organization.

Some consumers argue, too. that the spurt of damage
claims serves asa warning that providers ofgoods and services
must maintain high standards—or suffer the consequences.
“The liahility system ought to hurt. It ought to encourage
people lo modify their behavior," says Gary Schwartz, a law
professor at the University of California at Los Angeles.

Whichever side is correct, liability will be a major issue
this year in Congress and many staté legislatures.

Liability s lengthening shadow

Anyone from Uncle Sam to Uncle Harry is open to suit,
now that the mood of society is to seek a culprit for all of
life's mishaps. . o

A New Jersey court said merchants could be held liable ifa
customer'sdog bit another patron, and a Philadelphia insurer,
fearm? legal action over an allegedly vicious dog, threatened
cancellation of Helene Harris'shomeowner's policy. A Mary-
land court held that handgun makers could be forced to pay
damages resulting from ashooting. A California policeman
agreed to pay damages when the woman who bought his
house comflamed he hadn’t disclosed five murders commit-
ted there 12years earlier. Afteraman flying o1t acharier Highl
made a mock announcement that the plane would crash, a
passen(];er won damages in Minnesota for emotional distress.

Employes injured on the job, 110 longer satisfied with
workers' comFensatlon, now often sue not only theiremploy-
ers but also [he makers of the equipment involved in the
accident. Companies complain that they are caught in a bind
when faced with a claim over machinery made
years ago that may have been altered or poorly
maintained. “1low do you design something to last
forever?" asks Gary Hell, product-safety adminis-
trator of Toledo-hased DeVilbiss Company..
~ Lawsuits over industrial machinery arc just a
I|nyJ)art ofavastarenaoflitigation. The numberof
product-linbilily suits filed in federal courts has
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jumped from 1.600in I'>74to 13,554 last year. A major source
of product-liability cases is chemicals and drugs said to cause
harm that may not be detected until years after exposure.
More than 30,000 damage claims for lung ailmentsand cancer
allegedly caused b?/ asbestos have piled up around the coun-
try. Millions ofdollars in damages already have been P]a|d out.
and the threat of other pending cases has sent the huge
Manville Corporation into it bankruptcy reorganization.
Filing a similar bankrugtch/ claim ~was |r?ln|a-based
A. H. Robins Company, which has set aside >I bhillion to
satisfy claims by 15,00(3 women over damage caused by the
intrauterine contraceptive device called the Daikon Shieid.

For professionals: A malpractice meat grinder

Major corporations usually have vast resources to craw
upon in combattmgg the litigation wave, but few doctors,
lawyers, accountants or other professionals dragged into
court have that cushion. MaIPracnce claims against physi-
cians have more than doubled in a decade, reports the
American Medical Association. Although more than halfare
dismissed, there have been 367 verdicts ofamtiiion doliars cr
more against doctors over the years, and the average settle-
ment costs defendants $330.000. Malpractice-insurance pre-
miums exceed 52 billion annually. .

The |ronY is that improvements in the quality of care can
encourage lawsuits. Defense lawyer James Ludlam of Los
Angeles notes that “infants with severe brain damage who
would have died three years a?o now live, but the parents—
or society—arc faced with lifelong care. | can't think cf
anz)thmg more expensive.” . .

bstetricians in New York Slate saw their malpractice
premiums increase by an average of 521.035 last year,
amounting to 10 percent of their gross income. Some have
decided lo quit. After four suits were filed against him.
obstetrician Da.iicl O'KeelTe of Glens Falls. N Y. satd
enough was enough. He hasn't lost a case. but. O'KeetTe
says, " 1decided that at age 64 | did not wish to expose my
personal assets and life savings to a mishap that would wipe
me out. There is also the emotional factor: Practic-

ing with a gun at your head."

Syracuse neurosurgeon Donald Stewart has suc-
cessfullg defended six suits in 15 years. He is dis-
mayed Dby the expectations of today's patients, recall-
ing one 16-year-old hoy who remarked to his father
during an examination, “Think how much money
you'd get if he screws up."

U.S.NEWS & WORLD REPORT. Jan. 27. 1986



DAMAGE SUITS

To sniff oul proclivities toward suing,
some doctors arc attempting to screen llicir
patients. In Los Angeles, some now use a
comPuterLzed service called Physicians*
Alert to identify patients who have tiled
malpractice clams. Tit for tat, I,aWYers are
setting up a hot line warning patients about
the lawsuit records of doctors.
_Trial lawyers argue that malpractice litiga-
tion reflects rising medical negligence. Hut a
recent study by a Pennsylvania committee
comPr|S|ng doctors and “lawyers laid the
. ~ problem to a combination of t mgi_s, includ-
mP an inability by the medical profession to discipline repe.it
oftenders andexcessive damages awarded in a few eases.

When lawyers aren't suing other professionals for mal-
practice, they maY.be defending themselves against it, In
October, a court affirmed a $26 million judgment for actress
Doris Dar in a suit accusing her former attor.nei/, Jerome
Rosenthal, of an investment and legal-fce swindle. More-
typical suits allege foul-ups such as failing to pursue worthy
cases and missing deadlines for filing court papers.

No profession seems immune, from accountants and ar-
chitects to teachers, therapists and even clenﬂymen. The Big
Light accounting firms paid nearly S200 million in Ihe past
five years in malpractice suits and face $2 billion more in
claims. A San Jose, Calif., minister faces a $5 million suit by
a_woman who charges that he violated her anacy by
disclosing her confession that she had embezzled church
funds. Last year, Ihe Vermont Supreme Court held a thera-
[1|st liable for Ihe burning of a barn by a patient who had told
ier lie wanted to get back at his lather. The court said she
had aduly lo pioiccl third persons.

Legal theory opens the floodgates

The big verdicts stem almost in equal measure from a
loosening of standards for proving liability and the ever
growing resourcefulness of lawyers in finding new places to
collect damages. Rules that shielded defendants from liabil-
ity have erodeil asjudges have given persons filing suits the
benefit of lhe doubt. At the same time, Ihe growth of
insurance has encouraged juries to award huge sums in the
belief that someone else will end up paying the bill.

Plaintiffs now win damages by linking products to health
problems even when there is no proof that the products
caused harm. Thousands of Vietnam War veterans charged

US NEWS 8 worn D REPORT. Jan 27. IORYi

NEIGHBOR VS. NEIGHBOR
FHom playmate to plaintiff

Staten Island, NY.
What started as a pleasant
summer day of child's play in
1972 at Morris and Rosalyn
Friedman's house tumed into
a nightmare of lawsuits that
lasted a decade.

Neighborhood children had
a standing invitation to pla?/
with the Friedmans' five chil-
dren in the back yard ot their
modest, ranch-style home.
One of the visitors—9-year-
old Sylvia Ashwal—was be-
ing pushed on a swing by
Blaymates Deborah and Lisa

osenborg when somehow
she broke her leg. Rosalyn
Friedman took her to a hospi-
tal and thought the episode
would be forgotten.

But three years later, the
Friedmans were surprised to
be cited in a lav/suit. “We
were shocked," remembers
Morris Friedman. “We had
thought things were over and
done with."

The Friedmans weren't the
only ones sued. The Rosen-
berg children also were
named, as were Sears, Roe-
buck, which sold the swing,
and Turco Manufacturing
Company of lllinois.

From the vantage point of
Joseph and Eva Ashwal,
seeking recompense for their
daughter's injury became the
logical option when the frac-
tured leg stopped growing.
Even an operation on her
?ood leg couldn't prevent a
Imp and back problems,

"l was in pain all the lime,"
Sylvia says. "l still can't sit or
stand very long. | get fidgety
and have a lot of back pain.

Tho pretrial maneuver|ng1
dragged on. Sylvia's lega
team—Iled by New York trial
lawyer Fred Queller—con-
tended that the swing was so
Poorly designed that Sylvia's
eg easﬂg became caught be-
tween the seat and a plat-
form below.

Turco and Sears both coun-
tered that the accident was
Sylvia's fault: She was stand-
ing up when she shouldn't

have been and fell down. The
Friedmans and the Rosen-
berg children maintained that
they didn't cause the misnap.

In the end, an accident that
occurred in seconds took
three weeks to sort cut oo-
fore a jury in November,
1984. The veraict: S2.5 mil-
lion for Sylvia, mostly to cov-
er medical care. Turco was
ordered to pay 80 percent
Sears 20 percenL The neigh-
bors were cleared. To avoid

Suit over backyard injury
shocked the Friedmans

a long and costly appeal pro-
cess, the companies cnose
to settle the matter last sum-
mer by paying tha Asr.wais
S1.35 million—a tnird going
to attorner Gueller.

The defendants regard tha
ordeal as Exhibit A of mod-
ern-day litigation run amok.
Friednan, who worried about
losing his home if a veract
exceeded his $100.000 insur-
ance policy, says, "I now car-
ry a S10 million policy. I don't
take chances a / more."

James Lysau%nt, attorney
for the Rosenbergs, says
they had to endure “the hor-
ror of the incident and the
horror of being sued."

Harold Berel. Turco’s law-
yer, believes the many years
It took to bring the case to
trial made jurors sympathetic
go the injured plaintiff. As for

ears: "It was an outrageous
verdict,” says attorney Su-
zanne Hyer,

by Dan Calms
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th it tho clclillianl Agent Orange hail causal hirllt ilclccls in
litcir children. Chemical firms agzreed to pay $180 million
even though the judge noted that there was tin conclusive

evidence that the chemical was responsible. o
Others are found tit fault, in effect, just for bemq in a
particular line of business. In Michigan, for example. 16

drug firms have agreed to share in payments to 240 women
who suffered abnormalities because their mothers look a
drug called DES years earlier. Too much time had elapsed
to determine which firm made the DES taken by any
individual, so all the companies were dragged in.” “The
plaintiff can sue the bun:!", and it's up to them to prove they
weren't involved.” says Detroit lawyer Charles Nichols.

Workers in chemical plants arc wmmnﬁ claims based
soIeIY on the fact that the risk of becoming ill has increased.
Employes of firms where asbestos was prevalent have won
eases alleging that their chances of contracting serious lung
ailments arc much greater, even if they do not suffer now.
Some lawsuits charge that the fear of becoming ill is so
terrifying that recompense is warranted.

A Statute aimed at organized crime—called the Racketeer
Influenced and Corrupt Organization Act, or RICO—pro-
vided litigation fodder when lawyers discovered its Ian?uage
is so broad that suits can be filed aqamst just about any
corporation if they claim a pattern of illegal activity such as
fraud. Triple damages are authorized—a payoff that has
encouraged thousands of claimants lo march into court.
Few judgments have yet been awarded, but suits are pend-
ing against such firms as Shearson Lehman Brothers and
Price Waterhouse. o

Persona l-injury lawyers also are adept at finding "deep
pockets" with resources to pay big
judgments. With a campaign
against drunk driving gathering
steam, the number of cases heing
pursued against bars and restau-
rants over damage caused by in-
toxicated patrons has gone up 300
percent in the last year, re-
|%orts Massachusetts lawyer m

onald Heilman. Laws in"35

other civil disputes in which
damages are under S15,000-
$25.000, probably would go to
an arbitration proceeding with
your right to trial preserved if
you didn't accept the award.
If the other ariver were unin-
sured, your ﬁohcy might call for a
hearing by the American Arbitra-
tion Association. The ?roup also
auto-lnlu-
e

Before you

filesuit...

Another motorist hits your car,
sending your child against the
windshield The bill for medical
care: 56,500, Your lawyer
promises a hefty recovery, but
discussions with the other Par- n.
ty's insurance representative promotes mediation o

go nowhere. You're tempted to
go to court, but your child may
e in college before you recov-
er a penny. Then, too, because
of legal costs involved, it often
does not par to pursue in court
a claim of loss than $10.000
Just what are tho alternatives?
In 22 states, no-fault auto in-
surance eliminates most auto-
injury litigation and [prowdes
more compensation faster. In
16 states, your case, as well as
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ry disputes and reports settle-
ments in 90 percent of such
cases. In other states, such as
lllinois, court-appoinled media-
tors steer hoth sides toward a
settlement, .
Private (irms, such as EnDis-
pute of Washington, D.C.. offor
another option. For a S200-to-
5425 fee per party, the company
will help arrange a private, volun-
tary settlement conference be-
fore a neutral adjudicator, usual-

stales bold liquor purveyms
liable for such injuries. Last
ear, insurers of a Clarkslon.
ich., calc agreed on a $l
million settlement lo families
of three teenagers killed in an
auto accident with a cafe pa-
tron. Noting_ that insurance
costs have tripled in the last
year, cafe owner Don Hayes
says he now cites the case
when refusing drinks to tipsy
customers. .
Supreme courts in lowa
and New Jersey have gone a
step further by holding pri-
vate hosts liable for |nJur|es
caused by Squests, and the
Michigan' Supreme Court
held a bar responsible for a
patron's death In a car crash.
High crime rates have
spawned suits by victims
against hotels, apartment
landlords and stores blamed
for providing inadequate se- ,
curlr_y. Spurred by the SI.5 million award that singe
nie Francis won from a motel where she was raped, s
cases are so widespread that theh/ produced more tha
million in damages in the last three years, reports \
lawyer Frank Carrington. . .
Whenever new concerns develop in society, they
end up in court. The latest example is AIDS. An
lover of the late actor Rock Hudson has sued his es
the grou.nd that Hudson failed to disclose that he h
deadly disease. Suits also have been brought against r
for spreading herFes ami other infectious ailments.
Another rapidly expanding tactic is to go beyoiu
Bensanon for actual harm—such as payment for n
)i'ls and missed work—and to demand ‘damages fo
tional distress. States for vcars have allowed money ;

Agent Orar
-

lawyer. You could make
mission damaging to yot.
Report any contacts by t
er side to your insurer.

* Keep any notes or

that you may have taker
time "of the ‘incident lea
the suit. If it was an aut
dent, get as much info?
as you can about the

and cars. .

* If you have no insura
your insurance does nol
the matter tor wmch you
ing sued, you need fo fir
own lawyer. Ask Iriends
sociates for their recomr
tions and interview yok
spoctive lawyer, disci

Igaretlred judge. Federal District
ourt Judge Thomas Lambros
of Cleveland has designed the
“short jury trial"—copied else-
where— featuring a half-day trial
before six jurors, who hear argu-
ments from both sides with no
live testimony by witnesses.
Most parties settle on the basis
o( the jury’s advice.

As often as not, F]eople. are
caught by surprise whon a liabil-
ity suit hits. Some guidelines for
acton. .

« Call your insurance agent im-
mediately, since your auto or
home coverage is your first line
ol detonso. o

« Don't talk to the plaintiff's



DAMAGE SUITS

Vietnam and prompted lawsuits against chemical makers

for “pain and suffering," a term encompassing a victim's

anquish Ihal is nol reflected in a doctor’s bill.

ow, it is common for lawsuits to make claims for mental
harm resultmq from a mishap even if the plaintiff was not
. ily members are suing over the trauma of
witnessing an accident in which a loved one was killed or
injured. The Ohio Supreme Court ruled that a claimant need
not even be at the scene. Suffering distress over a family

injured. Fam

member's fate may be enough to.sue those responsible.

A change of attitudes in society

Why do new theories win such support? One rea-
son is that Americans have become more insistent
on finding remedies whenever anything goes wrong.
“People want to get back at whoever they perceive is

your case and the fees. Law- have an accident. And
éers typically charge S50 to keep your animals un-

150 an hour to defend person-  der control. The "one free bite"
al-injury cases. If the case goes allowed by law in many states is

to trial, expect to pay upward of fading fast.
510,000. g ey .p !
An ounce of prevention, how-

€ver, can Save.you a fortune;l a Take a bureaucrat

.[For example: /... > f
* Consider/buying "umbrella’.
*liability insurance that would

il to court

kick in after'your auto or horne-  Gloomy reports of government
owner's pollcz limits have been red ink haven't stopped many

people from viewing the bu-
reaucracy as a rich target. Here

reached. Such coverage is rela-
tively inexpensive—S80-S!120
annually lor-a million-dollar poli-  are three recent cases.

cy—and covers both home and + A disabled weather
auto-related incidents. buoy olf Massachusetts
+ Use vigilance and common failed to send a storm
sense. InsPect yourﬁroperty lor  warning. A judge ordered
hazards. If your child invites theU.S topayS1.2million
friends over, you're responsible  to families of fishermen
for their safety. If you serve lostin the maelstrom.

cocktails lo guests, you could « Police in Torrington,
be liable if hey drivo drunk and  Conn., didn’t step in lo
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the cause of injustice," says Bruce Wackowski of the Re-
search Institute of America. . .

In fXears past, people tended to resolve disputes informally,
whe her the argument was with the corner dry cleaner or the
fam,|I?/ doctor. In today’s more complex and more mooiie
society, there are more demands that the law settle disputes
in all facets of life. Big damage awards and new remedies
create fresh demands. "At the end of the process, what
people come to expect is a hlﬁher level of justice—social
justice, life justice,” says Prof. Lawrence Friedman of Stan-
ford University Law School in a new book. Total Justice,

In situations where many used to accept adversity, the first
move now is lo call a lawyer. Legal helﬁ is easier to get these
days than ever. With an explosion of the lawyer population
has come a scramble for business that often includes newspa-
perand broadcast advertisements or mail solicitations. Also,
notes Professor Schwartz of UCLA, * the ability of plaintiffs’
lawyers to prove their cases has %reatly improved, and in mass
injury cases they have learned how to collaborate." .

Leading the campra!gn for expanded liahility concepts is
the Association of Trial Lawyers of America, a Washing-
lon-based organization of 60,000 attorneys for plaintiffs.
The group helps lawyers exchange tips on promising sub-
jects of lawsuits and techniques to win them. A convention
the (%roup is holding in Iate,JanuarY features such programs
as “the expanding responsibility of hospitals" and "enforc-
mgrlandlord's duty m protect tenants from crime."

he largest legal group, the American Bar Association,

also supports the way courts handle ﬁersona!-lnjury suits.

An ABA committee last year pniscd the "resilience” of the

law in responding to social change, a development credited
In ]part to "imaginative lawyering." .

0 critics, some of this” innovation is reaching absurd

proportions. They cite a suit by a California iree trimmer

who charged that eating Hostess cupcakes and simi-

lar products had given him "toxic-junk syndrome."

A Pennsylvania mother whose baby choked on pea-

nut butter alleged that the makers should have

warned of the danger to infants.
Legal scholars note that what may seem farfetched
now may be routinely accepted [ater. "A black’s

ﬁrevent an estranged percent, 32 California citiesmerw.L.
~_ hushand from beatln% Insure themselves. Cities in nine
his wife. She sued the city and  states have organized -insur-V/r'v
won nearly 2 million dollars. * ance pools to share/the risk;
* A speeder in Antioch, -Calif,  mt the federal, level; claims
hit a light pole. An m«ured rider 'against agencies totaj-S277 bil-jr/’ *
argued that the pole-should lion, including'.£hpusandsT>of-."r."
have broken on impact-:and
won a S400.000 settlement®’;
A key reason for the trend is a:
series, of court rulings.and laws,
reducing immunity trom suits
that government long has en-
joyed. As a'result, states and
cities face huge insurance-pre- . .
mium increases. Oak Park, Il Tyglcal annual premiums— VX
schools now pax S24.303 « Big Eight accounting firm in
annually, four times the mNew York"SS'fnillion5.
Bnce .wo years.,ago., * Wisconsin da|r¥'AS.J.A.m|II|0n.
Plymouth, Calif.'dosed -« lllinois bank/.Slimillion *"s... e/~
its’ swimming pool- and « California lawTtrm;'$700,000.-: M.
fired its two-person police ¢ Georﬁla engineer;$24,000 >t -
force for fear of lawsuits.” - Maryfand surgeoii/$17,000."
_in the lace of premium Pennsglvama autoi-body .
hikes as high as 1,100 *shop, $13,000 ‘L

Insurance bills >?r
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charge in 1">50 that segregated schools
were unconstitutional would have heen
considered frivolous," remarks I'rof.
Ronald Allen ofNorthwestern Universi-
ty Law School. Others point to the ashes-
tos cases, regarded as questionable when
they were first filed two decades ago.
Now. they arc threatening the financial
health of major corporations.

In the jaws of a money machine?

Defendants are quick to scoff at any
notion that a higher justice is being
served by the liahility crunch. They see
themselves as victims of a system geared
more to encourage giant verdicts than
to weigh fault. The public scents to
agree. A new Roper survey found that
nearly half of Americans believe that
courts tilt toward injured persons.
About one third believe the system is
fair to both sides. Only 5 percent say
defendants have the edge. .
~Most businesses and professionals in-
sist they will compensate persons they
harm. Hut they assail unpredictable be-
havior ofjudges and juries, and a costly
and time-consuming legal system that may force them to
settie cases even when blameless—driving up insurance rates.
At dozens of White House conferences around the nation
on small business, liability has emerged as “just about the
blﬂgest issue," reports coordinator Robert Leitao. In Willard,
Onhio. Glen Ward was forced to run his Thundering Wheels
Skating Arena "hare" after his insurance expired in Decem-
ber. Although Ward has never been sued, the
lowest rate he could obtain was for $17.000,
more than seven times his old priee. In Des
Moines. lowa, Dwayne Van Oort reports
that profits in his Northwest Erection Ser-
vices construction business have heen
“wiped out" by a $250.000 increase in insur-
ance premiums. Van Oort is tacking 5 per-
cent onto current hids lo cover the added
costs. "Liability insurance is not a quurK
item but a necessary expense." says Fran
. Swain of the Small Business Administration,
who predicts that some firms will reduce payrolls or limit
expansion to pay the bill.
Arc these big bills warranted? Many consumer advocates
contend that they are not. "It's a staggering ripol'f," says
consumer activist'Nader, who insists that when items such as

Lawyer Melvin Belli has earned
fame In Injury cases

capital gams ami lax credits are factored
in, the industry made a x5 bti'n'm profit
in [1).X5. ayearin winch insurance stocks
rose by more than 50 percent.
~Insurers d rinre that the increases are
justified, po' ' ng out that property and
casualty firms reported record Pretax
oReratlng losses 0155.5 hiilion last year.
The industry is in "rather fragile finan-
cial condition," contends Mavis Wal-
lers of the Insurance Services Office.
To keep big verdicts from driving
rates still h]gnher, defendants are fightin
lawsuits with a variety of tactics, chie
among them an aggressive stance ;n
court. For example, a Tennessee jucge
and a California jury were convinced
that cigarette makers were not :0 be held
accountable for smokers’ tinesses.
“Losers often appeal and get big ver-
dicts tossed out. A Yale University
study found that U.S. ap{)eals judges
void™ lower-court judgments in nearly
half the cases. Over ail. reversals do
away with 51 percent of verdicts favor-

ing plaintiffs but only 20 percent of
. defendants' verdicts. ~
Another tactic is to sue insurers for "bad faith" tit jacking
up premiums or refusing to pay claims. In one such case,
insurers wouldn't pay offafter a fire at the MGM Gratia in
Las Vegas killed 87 and injured hundreds. The hotei ar.c
victims recovered S76 million in a settlement. .
More businesses and professionals arc forming their own
"captive" insurance companies. Nurse-midwives. whose un-
derwriters abandoned them, will open one such firm :n Aprs.
A consortium of 33 corporations, including IBM Ger.era.
Electric and Shell Oil, is Joing likewise. But success is m:
guaranteed. Some "bedpan mutuals" created bv doctors :n a
malpractice crisis a decade ago are now close to iits-jivency.

The search for solutions
~ When insurers, businesses and professionals aren't litigat-
ing. they are lobbying. They have massed to storm Congress
and stafehouses. Seeking an <trray of changes in the law.
Capitol Hill debate comets on a plan to set national rules fcr
product suits. A Senate panel deadlocked over tire bill last
gear after trial lawyers opposed it. A new version stands a
etter chance. It gives victims the option of collecting dam-
agesout ofcourt without proving afirm at fault and is hacked
by consumer groups who say the first bill favored business.
Most of the furor is erupting in the states. Says Colorado

Targets of legal opportunity

1. Mother sue3 over
geanut-butte[ label

. Daikon Shield led
Robins to the brink
3. Vaccines bring on
an epidemic of suits
4. Gun maker mak/
be liable for shooting
5. Health worries put
cigarettes in court
6. Claims push up
aircraft firms' costs
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DAMAGE SUITS

Scnalc President Toil Slricklaml: «|( af-
fools ovory walk of life." .
~Among remedies being considered by.
sialcsare acilings on[!]urz/J awards and fees of
; nr plainlills' lawyers. The U.S. Supreme Court
uBhoId California laws dating from Itic
1970s. The Court affrmed "a limit of
$250,000 on damages in malpractice cases for anything
beyond out-of-pocket expenses, as well as limits on legal fees.
Montana limited “ punitive” dama%es— assessments by juries
lo punish defendants for wrongful acts and lo serve as
deterrents. Other reforms under study: .
* Calculating interest on damages from the day a ease is
liled to discourage defendants from stalling.
« Forcing losers of cases that judges consider weak to pay
the winner's legal fees and eouil costs.
* Fining those who pursue frivolous cases. The SuFreme
Court ordered an Indiana Iaw¥er to pay a $500 penalty for
backing aworker'schallenge ofsalary W|thhold|,n?l for taxes.
+ Stopping payments for medical care when avictim dies. A
Virginia doctor is appealing a $2.5 million award for the care
of a brain-damaged girl who died a month after the verdict.
Insurance practice”, may also be overhauled. Some stales
will regulate insurers more carefully to keep rates sound.

Interest groups are increasing their aetivities. Insurers have
heI.iJed set Up "civil-justice reform" drives in a dozen states to
build support for new laws, anil a coalition ofgroups hardest
hit by lawsuits announced a national campaign on January 16.
Defendants are ex ectm% help from the Reagan administra-
tion. where Atty. Gen. F.dwin Meese has named a panei that is
likely to olTer proposals this year (hat coincide with many
being circulated by business owners. .
Lawyers, who have the most lo |ose from changes in the
legal system, tire becoming more involved, loo. They fear
that the increasing number of "horror stories” about big
verdict' and canceled insurance may turn the tide a?lam.st
them. To counter anecdotes suggesting never ending labil-
ity, lawyers cite a new study for the American Insurance
Association showmg that overall costs in persnnal-injury
cases over the last 50 years have risen at about the same rate
as workcrs’-com\oensatlon payments and health-care costs
and less than half as fast as Social Security. .
Despite such moves, no one expects quick solutions to a
crisis that took decades to build. In the meantime, juries
will continue |ssum? verdicts that make millionaires of
some Americans while sending others into bankruptcy. m

by Ted Gost mid Clomcns P. Wotk with lhe maijazinas domestic Bureaus

Should lawyers’ contingency fees be limited?

Interview with Grant DuBor, chairman, National
Coalition for Litigation Cost Containment

Q Mr. DuBols, why limit the contingency fees that lawyer?
receive in liability Suits?

Continﬂency fees, which can amount to 40 percent or
more of the money awarded to plaintiffs, are principally
responsible for the explosion of huPe verdicts and the
|OPJam in our courts. The principle of strict liability
allows lawyers to collect hundreds of thousands of
dollars for what often amounts to very little work.

We run the risk of creating an insurancelcss society
because the threat of liability suits has caused insurers
either to drop coverage or charge sky-high rates.

Q What reforms Is your group proposing?

~ One example is a California law on medical malprac-
licc, recently upheld by the U.S. Supreme Court. The
statute provides a scale of maximum fees a lawyer can
collect— 10 percent of the first $50,000, 33 percent of
the next $50,000, and so on.

Q Would lawyers refuse to take cases if fees were limited?

Some would, but the oversupply of lawyers assures
that someone would take the case. |f there is a reluc-
tance, it might be a sign to the plaintiff that the case
docs not have sufficient merit. IV

Q Aren’t chances for limiting law-
yer fees rather slim?

Reform won't he easy, but
the public has finally awak-
ened— thanks to the publicity
surrounding such developments
as U.S. lawyers traveling to In-
dia in search of big fees in the
Dhopal case.

tJ SNEWS & WOULD REPORT, Jan. 27. 19U6

Interview with Peter Perlman, president,
the Association of Trial Lawyers of Amenca

CON

Q Mr, Perlman, why do you oppose Iimiting the amount of
fees that lawyers can earn In damage suits®

The contingency fee is the victim's key to the court-
house. It allows the person .s‘uffenn% from atraé;edy to get
alawyerwith the same abilities as the well-paid attorneys
who represent the wrongdoer— often arich and powerful
corporation or special-interest grou’;]). Some cases require
much expense and preparation. When you consider the
chance of losing, in which case the lawyer gets nothing,
the one-third contingency fee is most reasonable.

Q Why not go to a system, as in California, where the
lawyer's percentage of the mon%y awarded a victim de-
creases as the amount gets larger?

It denies severeIY injured people the right to the most
effective counsel. 1t is not the victim who complains
about contingency fees; it's the wrongdoer and insur-
ance companies. Victims see the system as fair.

Q Haven't aggressive trial lawyers forced Insurers lo can-
cel coverage and raise rates tremendously?

That's absolutely incorrect. The so-called insurance
crisis can be traced primarily to the drop in interest rates,
NIV aFANG which limits the investment in-
come of insurance firms. There
was no claim ofacrisis in the late
1970s, when interest rates were
high. Insurers were reducing
their premiums to get a bigger
market share. Rather than bas-
ing premiums on expected losses,
they based them on expected in-
vestment return, and now that's
come back to haunt them.
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Cwml Justice Reform: The Way
Cut Of The Liability Crisis

LA legal system that works hardship mi i . ie>

those who have done no wrong is obvi-
ously in need of correction. That is why
individual businesses and the organiza-
tions that represent them are pressing
for major reforms in the civil justice
system based on tort law.

Traditionally, an individual who suf-
fered from the actions of another could
ask the civil courts to order the person
at fault to pay money damages and/or
stop the actions.

But something different has been
happening in recent years. Lawsuits
seeking money damages have been ini-
tiated more on the basis of the defen-
dant’s ability to pay than on the basis of
responsibility for causing an injury.

This month's cover story, beginning
on page 22, documents what is happen-
ing in the liability insurance field. Com-
panies with little or no responsibility

LULFFAIDNDATMCAT

The Right Strategy For Winning
This Budget-Cutting Battle

President Reagan faces one of the most
difficult domestic challenges of his ten-
ure as chief executive in the fiscal 1987
budget he sends to Congress early this
month.

The budget must offer enough
spending cuts to meet the constraints
of the newly enacted Gramm-Rudman-
Hollings law, which was enacted late
last year with strong support from
business. The law to impose long-need-
ed fiscal discipline on Congress re-
quires elimination of the federal deficit
over the next five years.

But the proposals to curtail or elimi-
nate federal programs must be present-
ed in a manner that is both fiscally and
politically realistic.

Suggesting budget actions with little
or no chance of enactment would not
meet that test. Congress might refuse
to consider seriously, for example, a
budget reduction plan that exempted

major spending areas, like defense and
agriculture. Advocates of programs
targeted for cuts would have a ready-
made claim of unfairness if the admin-
istration approach to eliminating the
deficit is not evenhanded.

It would be a major strategic mistake
for the White House to send Congress a
narrowly focused plan that kept major
spending areas out of consideration.
That could shift the emphasis of the
deficit elimination debate to the one
area the administration wants to
avoid—tax increases.

The administration will surely be
mindful, in its approach to implement-
ing the Gramm-Rudman-Hollings law,
of the fact that some members of Con-
gress dojiot see t*@ law as an ultimate
source of fiscal discipline. They see it
instead as a way of demonstrating that
higher taxes are the only way the fed-
eral deficit can be eliminated.

Nation's Business February 1986

|
Eestorino balance to
the liability system and
tofederal budgets.

1 for injuries, rather than the parties Ji
rectly responsible, are being subjected
to costly lawsuits. Those companies and
their insurers are, in too many cases,
being ordered to pay enormous damage
awards.

The result lias been major increases
in premiums for virtually all types of
liability insurance, curtailment of cov-
erage and, in some cases, inability of
businesses to obtain liability insurance
at any price.

As one business leader quoted in the
article puts it, "Businesses in every re-
gion of the country have experienced
extreme hardship." And, he adds,
"small businesses are bearing the
brunt of the present crisis" in liability
insurance.

Though other factors, such as
changes in the investment climate, have
affected insurance company earnings,
the explosive increase in the number of
massive damage award: remains the
major factor in the liability crisis.
Courts and juries are holding compa-
nies responsible for actions far beyond
the scope of insurance coverage and,
indeed, of the principle of tort law.

Richard K. Willard, an assistant U.S.
attorney general, asks a question being
widely echoed these days by business
people hard put to find liability cover-
age at reasonable rates: "How did we
get in this mess?" He also offers this
explanation: "Increasingly, tort law
punishes those who have done nothing
wrong, simply because they often have
the resources to compensate the unfor-
tunate."

The answer, he says, is "a return to a
view of tort law premised on a concept
of fault.”

Businesses seeking insurance at af-
fordable rates, and the insurance indus-
try itself, support that view strongly
and are pressing for relevant reforms
to the civil justice system.

Realization of those goals would
bring about a liability system that
works much more effectively on behalf
of companies that need liability cover-
nee and cnmiiumVs that imtviib* ii
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rent, fragmented product liability laws
are viewed as the principal pressures
on insurance rates, insurance compa-
nies concede that part of the problem
represents a delayed reaction to early
1980s pricing and investment policies.
Interest rates were so high that the
companies competed intensely for
funds to invest To attract premiums
that could be used as investment capi-
tal, the entire industry engaged in what
was termed "cash-flow underwriting."
A former marketing vice president with
one of the 10 largest property-casualty
insurers says, "The theory was that, if
you could sell a dollar's worth of risk
protection for 50 cents and still end up
with a dollar and 5 cents after invest-
ments, you'd be ahead of the game."

But, in 1984, as losses overtook in-
vestment returns, insurers became far
more careful about what risks they
would take at what price, and premium
increases, limitations and even cancella-
tion of coverage followed.

Another factor that put pressure on
premium costs was the shrinkage of
the reinsurance market, where under-
writers spread risks they have insured.
Andre Maisonpierre, president of the
Reinsurance Asso iation of—America,
told a congressional hearing recently:
"Insurance policies and reinsurance
contracts written in the 1950s and 1960s
for relatively low premiums are now
responding—pursuant to court deci-
sions or retroactive legislation—to
claims which were never anticipated un-
der the contracts. The resulting impact
on reinsurance has been traumatic.”

Maisonpierre says the withdrawal of
foreign reinsurance capital has reduced
the property-casualty industry’s capaci-
ty by about $5 billion, or approximately
7 percent. “We can foresee that 1986
will be much more difficult for U.S.
reinsurers than 1985, simply because
the funds are not going to be avail-
able,” he adds.

Some critics accuse the industry of
overreacting to its revenue problems. J.
Robert Hunter, president of the Nation-
al Insurance Consumer Organization
and a former federal insurance admin-
istrator, joined with Ralph Nader at a
recent press conference to argue that
industry loss reports were “misleading
and fraudulent.” They held that the
$5.5 hillion loss cited for last year did
not re/lect tax credits and the increased
value of investments and listed divi-
dends as expenses.

Franklin W. Nutter, president of the
Alliance of American Insurers, replied
that the criticism was based on “voodoo

Fﬁinklm Nutte e3|dent ofthe
lanc er ers says
hguarv%ce BX JE ate of
ega and re uIatorys acbﬂ
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accounting.” He said the reports were
based on requirements of state insur-
ance regulators who, among other
things, specify that dividends be carried
as expenses. Hunter said insurance
companies do not willingly withhold
coverage: “We are not in the business
of not selling insurance.”

Resolution of the problem is not ex-
pected to come quickly. The insurance

Insurance Industry
Gains And Losses

The U.S. insurance industry collects
$249 hillion a year in premiums. That is
6.9 percent of the gross national prod-
uct and an average of $972 for every
man, worman and child in the country.

There are 5,600 insurance companies,
with nearly 2 million employees (a third
of them agents and brokers) and assets
of S985 hillion.

The Insurance Information Institute
says that 48 percent of the world’s pre-
miums are collected in the United
States, followed by Japan, 13 percent,
and West Germany, 8 percent.

Property-casualty insurance in this
country, most of it written by 900 com-
panies, takes in $118 billion in premi-
ums, about half of it in personal auto
and homeowner policies and half in
business lines.

For two years, property-casualty in-
surers have had net operating losses. In

2

industry still faces difficulties. Final
1985 figures are expected to show a
premium/cost ratio of 116 for the.year,
compared with 118 for 1984. (The ratio
uses a base of 100, meaning that for
every dollar of premiums 'n 1985, the
industry paid $1.13 in costs and claims.)
, At the same time, the dimension of
fhe problem and business demands for
action are getting attention. Mary Jane
Fisher, Washington-based correspon-
dent for the ins ce,industry publica-
tion, Natlonal UNJETWIter, says,
'The members of Congress are getting
heat from their constituents who want
something done about availability and
pricing of liability insurance.”

Though the campaigns for civil jus-
tice reform and a uniform product li-
ability law continue tn he pressed, and
the insurance industry is working its
way out of its financial problems relat-
ed to investment policies of recent
years, many individual businesses wor-
ry that they will sooner or later face the
dilemma of Maynard Weaver of Oma-
ha's Elliott Equipment Corporation:

“We'll go broke if we pay the premi-
ums. If we go bare, we risk product
liability suits shutting us down. We're
just sitting here bleeding to death.” >6

To order teprints of this.and the fol-
lowing arthe See pag e‘??a

1984 the total loss was $3.8 billion; in
1985, $5.5 hillion. Critics charge that
those losses are ovestated, but the in-
dustry denies that accusation, stating
that 1985 was the worst year for insur-
ance since the San Francisco earth-
quake of 1906.

The companies have been paying out
$1.18 in claims settlements and ex-
penses for every $1 they collected in
premiums.

Of the payout, 88 cents goes for
claims and adjustment expenses, 25
cents for sales and administrative ex-
penses, 2 cents for dividends to policy-
holders and 3 cents for taxes.

Losses in some lines were much larg-
er than the overall loss. General liabil-
ity policies cost the companies $1.51 for
every $1 they got in premiums. Com-
mercial auto liability cost $1.42. Medical
malpractice cost $1.61.
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Liability: Trying Times

liability areas like cleanup of hazardous
waste and asbestos removal.

= Engineers and architects are writ-
ing contracts that require clients to
share the risks or indemnify them
against claims.

a Organizations are establishing spe-
cial programs to help member compa-
nies and individuals curtail exposure to
risk. The American Medical Associa-
tion, for example, is showing physicians
how to avoid or correct situations that
might invite lawsuits. The National

i Association is teaching
members how to lower their vulnerabil-
ity to lawsuits stemming from later
conduct of customers who have been
served drinks.

In addition to such specific steps,
there is the drive by many business
organizations for long-term reforms in
the civil justice system and in basic
laws on liability.

The National Association of Indepen-
dent Insurers, American Insurance As-
sociation and Alliance of American In-
surers have joined in supporting three
tort system reforms they say will im-
prove the affordability and availability
of liability insurance:

1. Fair application of the “several li-
ability" doctrine, which assigns dam-
ages based on the defendant's deter-
mined share of negligence, rather than
on ability to pay.

2. Abolition of punitive damages in
civil liability litigation on the ground
that they excessively drive up settle-
ments and awards.

3. Adoption of “state of the art”
rules that will limit product, profession-
al and municipal liability claims to stan-
dards prevailing at the time a damag-
ing act takes place, rather than at the
time of litigation.

In addition to the Steering Commit-
tee, the U.S. Chamber of Commerce is
establishing a Blue Ribbon Civil Justice
Action Group to recommend legal sys-
tem changes that would reduce the ex-
tent and cost of litigation and would
increase the availability and affordabi-
lity of liability insurance.

One area of top concern to those
seeking reform of the civil justice sys-
tem is the practice of compensating
lawyers through contingency fees,
which are based on the amount of dam-
age awards they win for their clients.
Critics say that policy encourages law-
yers to encourage clients to file law-
suits on a no-lose basis—the client in-
curs no costs if the lawyer does not win

an award.
Tim Heath, chief executive of the

Sklr orto eratorshv ore than
are
paying I|gb |ty msurance p¥em|ums

eastern division of Jardin Insurance
Brokers and past president of the Na-
tional Association of Insurance Bro-
kers, says, "Within a couple of years,
we're going to see some serious reform
activity in this area. We definitely need
to get off the contingency system."

There is a division within the legal
profession on the system. The Ameri-
can Bar Association published in its
journal recently a debate on the contin-
gency approach, with one lawyer term-
ing it an “indispensable delivery device

for the use of the civil law as a
hammer in support of consumer inter-
ests.” But another attorney asserted
that “the pro-plaintiff trend of the last
25 to 0 years” has made the contingen-
cy fee a luxury that “must be con-
trolled or modified in some way if the
American system of justice is to be pre-
served."

Peter Perlman, president of the Asso-
ciation of Trial Lawyers of America,
argues that the contingency fee system
cannot be blamed for the surge in per-
sonal injury suits.

"Under the contingency fee system,"
he argues, "victims may have an incen-
tive to bring weak claims, because they
risk nothing. But, conversely, the con-
tingent-fee lawyer has no such incen-
tive, because the compensation for a
weak claim is likely to be zero."

What about the argument that sharp-
ly increased advertising bv lawyers
seeking clients has been a factor in the
litigation explosion? Joel Hyatt, whose
30-second television commercials have
made him one of America's best-known
lawyers and his law firm the nation's

Nation's Business  Feliruarv I'jsS

IIhat have increased up to 500percent

second largest, says advertising by law-
yers has contributed little to increasing
case loads of damage claims.

“The injury area of the law was al-
ready being served by the legal profes-
sion,” he says. Hyatt, whose firm has
575 attorneys in 200 offices, says their
work is mostly in divorce cases, bank-
ruptcies and probate law. Less than 5
percent is in injury cases, he says.

ut he doss have a recommenda-

tion for the insurance industry.

The current problem, he says, is

not the large jury awards that

receive much attention, but "the far

greater number of small cases that

should never have been brought to
court.”

Hyatt says some lawyers created "a

whole frivolous lawsuit industry” after

insurance companies made the "bad

1
i

mistake” of deciding "that, if the cost .

of litigating a case was greater than
the amount insurers could settle for,
they would make the economic decision

to buy those cases off—pay 85,000 to :

settle rather than 88,000 to fight the
case.” He says insurers should take the
long view by fighting the bad cases
regardless of the expenses involved.

Some insurance companies have be-
gun to do that and to defend them-
selves in other ways. Increasingly, they
are writing policies to cover only claims
made during the life of the policy, ex-
eluding retroactive claims. Some are
also limiting how much they will pay
for legal defense of the insured compa-
ny and for punitive damages.

Though the tort system and the CUI-
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Malpractice awards against physi-
cians reached an average $950,000 in
1984, and the costs of liability insurance
i.r medical practitioners generally are
changing the way many of them ap-
proach their patients. The trend to de-
fensive medicine involves additional—
and often costly—tests and procedures
by physicians concerned that failure to
go those extra lengths could lead to
allegations of negligence.

But the combination of higher insur-
ance costs and defensive medicine is
raising the nation's medical bills an es-
timated $2 billion to $4 billion ayear, an
expense being felt mainly by employers
who provide health insurance to work-
ers.

Consumers can no longer purchase
the drug Bendectin, which had been the
only safe and effective treatment for
persistent nausea in pregnant women.
The manufacturer took it off the mar-
ket when liability insurance reached $10

million a year, more than 80 percent of .
annual sales. A nationwide shortage of =

vaccine to protect children from diph-
theria and whooping cough developed
when all but one of several companies
manufacturing it halted production in
the face of mounting liability insurance
costs.

Insurance rate boosts are showing up
in the price of goods. Twenty percent of
the co:.. of a stepladder now represents
the manufacturer’s expenses for liabil-
ity insurance. There is also an effect on
employment. Of the 13 U.S. firms mak-
ing football helmets a few years ago,
only three still are. The others dropped
out because of insurance costs.

gég[gped out because ofinsurance
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I  Owners and managers of smaller
businesses could face problems beyond
the immediate question of insurance
coverage, says Jan E. Smith, president
of a Bradenton, Fla., business-invest-
ment firm "If banks find a company
has lost its liability insurance, they may
start asking, ‘What about those operat-
ing loans we made to that company?
And they may not renew those notes.

Each day, we learn
firsthand ofanother
segment ofour economy
which has been affected.
Small businesses are

Ibearing the brunt of
\Afgcv(/?re

this [liability] crisis

J —WIII

gommerce

Banks may require liability insurance
before they will make a loan.”

In his testimony to Congress for the
U.S. Chamber, William Wyer said:
“Perhaps this crisis will reserve ulti-
mately its harshest consequences for
American consumers. W, ;; nbstelri-
cians withdraw from their profession, it
is the quality of health care for all of us
which suffers. When sporting goods
manufacturers go overseas, it is iw*
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American worker who becomes unem-
ployed.

"And when ... firms announce price
increases primarily to cover rising in-
surance costs, it is all of us who will
pay more through higher prices.”

The actual and threatened problems
of the liability crisis have spurred a
wide range of reactions by those most
affected—individual business and pro-
fessional people, their trade organiza-
tions, the insurance industry and the
legal profession.

These are among steps being taken
on the business side:

= Business people in ail fields are
shopping more aggressively for cover-
age by obtaining quotes from several
brokers. They are also accepting higher
deductibles and are self-insuring when
they can afford to.

= Many businesses are hiring consul-
tants to conduct risk audits and help
them analyze their insurance needs
more carefully. Consultants are also
showing companies how to minimize ex-
posure to large damage awards by
keeping detailed records on product-
safety management programs with an
eye toward impressing juries if they
ever face them.

= Some companies unable to meet
massive premium increases or even to
obtain coverage are, like VVernon Hayes
of the Fort Worth machinery-manufac-
turing company, taking the ultimate
step of hare"—operating with-

lout liability insurance and hoping for

the best.
a

sun3|d

e Contractors m.- W]
D ot |

iaries without



Liability: Trying Times

ance agent who is also current presi-
dent of the Independent Insurance
Agents of America, says, “My custom-
ers think I'm nuts suggesting they are
lucky to renew at double last year's
premiums.”

It is becoming more and more appar-
ent, he says, that "price is no longer the
issue. It's a question of availability, of
just finding the coverage.”

Joseph Prendergast, American Ski
Federation president, says ski resort
operators are facing premium increases
ranging to 500 percent. He adds that
companies that sell roller skis—which
have wheels and are used on nonsnow
surfaces—are unable to obtain any cov-
erage.

David Hampe had filed no claims un-
der the liability insurance on the wreck-
er and dump truck he uses in his auto
salvage business in Somerset, Pa., but
recently received notice his premiums
had nearly doubled. He did not have the
cash needed to pay the bill and took out
a bank loan so he could.

Edward Cone, chief executive officer
of Graco Children's Products, Elverson,
Pa., says the deductible on his basic-
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coverage policy went from $25,000' to
$150,000 in 1985, and he had to canvass
five sources to get the $500,000 cover-
age he needed before anyone would sell
him an excess risk policy. And that pro-
vided one fourth the coverage at a cost
five times greater than his previous pol-
icy. “We have not had any large
claims,” he says. “Our claims experi-
ence does not nearly justify those rates.
But, -because of the cost, we will have
to evaluate our product lines, and we
may get out of some.” One of those
lines is children's car seats.

All 50 states require use of special
car seats for tots, Cone notes. “They
have to meet federal standards,” he
says. "It is not a product that is likely
to be used for any other purpose than
the jne it's designed for. Yet, in our
court system, that won't mean a thing
to ajury. They see an injured child, and
they say, ‘Somebody has to pay.'”

He cites a $10 million claim against
another car-seat manufacturer result-
ing from an accident in which a passen-
ger not wearing a seat I<*it was thrown
against a baby strapped into a car seal.

Long-range trends, as well as awards

Nation's Business February 59S6

in specific cases, spotlight the connec-
tion between the litigation explosion in
the nation’s courts and the insurance
crisis.

In 1984 there was one private, civil
lawsuit for every 15 Americans. The
number of personal injury cases with
awards of $1 million or more is now
more than 13 times the 1975 total. A
record 12 million lawsuits were filed in
state courts between 1978 and 1983.
The average product liability award has
increased from $J4o,uu to more tnan
$i miiiion in 10 years, ana tne numoer
of product liability suits filed in federal
courts alone has tripled since 1960.

There are three times as many law-
yers practicing now as there were in
the 1950s, and it costs 37 times more to
run the tort system than it did then.

Chief Justice Warren Burger says
the American public "has an almost ir-
rational focus—virtually a mania—'n
litigation as the way to solve all prob-
lems.”

R ichard K. Willard, an assistant
U.S. attorney general, asks of
the fast-growing insurance crisis
that is affecting more and more

businesses: "How did we get into this
mess?” He continues: "I believe the an-
swer lies in recent legal movements by
activist judges and tort lawyers who
see no bounds to the ever increasing
expansion of tort liability.”

The traditional basis or tort liability
is fault—one individual's actions have
ecaused harm to another individual, who
seeks recompense. But under the cur-
rent trend, Willard snys, tort law is in-
creasingly invoked to punish those who
have done nothing wrong but have re-
sources to pay damages.

Rick Berman, executive vice presi-
dent of Dallas' S&A Restaurant Corpo-
ration and chairman of the Liability Cri-
sis Steering Committee recently
created, by the U.S. Chamber of Com-
merce to coordinate lobbying and other
efforts in behalf of reform, says that
curbing tort system abuses “is the
main road to solution of this problem.”

The Chamber committee, he explains,
was established as a catalyst to bring
together the many interested groups
seeking a solution to the insurance cri-
sis. Among other activities, he points
out, the committee operates a clearing-
house “to share information and to in-
form the public of the dimensions of the
liability problem.”

And the impact of the problem on the
general public is much greater than is
generally realized.

—
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Huge Jjury awards and a patchwork

of laws are principal

for a scary

insurance crisis

reasons

into

which business has been plunged.

sis at a recent congressional nearing,
the U.S. Chamber of Commerce de-
clared:

“A preliminary survey ... indicates
that businesses in every region of the
country have experier ed extreme
hardship. In fact, there lw e been busi-
ness closures due to the dramatic in-
crease in premium payments. Each day,
we learn firsthand of another segment
of our economy which has been affect-
ed by this crisis. There seem to be no
boundaries."

Testifying for the business organiza-
tion, William C. Wyer, president of the
Delaware State Chamber of Commerce,
added: “Small businesses are bearing
the brunt of the present crisis.”

Evidence from businesses across the
country supports that statement:

Maynard B. Weaver, president of El-
liott Equipment Corporation, an Omaha
manufacturer of man-lift cranes, re-
ports that his liability insurance pay-
ments are $18,000 a month, up 500 per
cent from 1984, though his coverage
has been reduced. “We are reaching the
point where we can no longer afford
product liability insurance,” he says.

The Amigo Company, a family-owned
manufacturer of motorized wheel-
chairs, has never had a successful in-
surance claim brought against it. But
General Manager Alden Thieme says
that, because of the insurance crisis, he
does not know whether the company
can stay in business.

Amigo, which has offices in Albu-
qguerque, N.M., and a factory in Bridge-
port, Mich., was told last year that its
insurance premiums were being raised
from $30,000 to $150,000.

Though Thieme obtained coverage
from a Bahamas broker for $45,000,
Amigo expects its 198G liability insur-
ance costs to be $100,000 to $120,000.
“The liability crisis is getting complete-
ly out of hand,” he says. His company
experienced the problem firsthand
when it had to face a type of lawsuit
becoming increasingly common—those
in which the defendant is chosen on the
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Thieme recalls that a woman in a
wheelchair, accompanied by her hus-
band, was killed when struck by a car
that had run a red light on a California
street. “The driver had no insurance, so
the husband sued us,” Thieme says.
"The case dragged on for two years
before we won. But it cost us $170,000
to defend ourselves."

The company, founded by Thieme's
brother, Alien, has 120 employees, does
$10 million a year in sales and is the
leader in its field. Allen Thieme was
named national Small Business Person
of the Year in 198l for successfully
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surance premiums continue to soar, “it
will wipe us out. If we keep adding to
our costs, we will price ourselves out of
the market."

Vernon Hayes, president of Hayes
and Stolz, which makes grain-process-
ing machinery in Fort Worth, Tex., op-
erated without insurance for several
weeks last year after his primary policy
was canceled. "What do you do?" he
asks. "Everybody in America can't shut
down. And it's hard to put 70 people out
of work." By paying an 800 percent
premium increase, he finally obtained a
new policy, but it did not provide as
much coverage as the canceled policy.

Dint Tavlor. a Salt Lake Citv insur-
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the manufacturer, he argues that pull-
ing the starter rope required excessive
effort. A jury awards him $1 million in
damages—plus interest.

A drug dosage administered by hos-
pital personnel to a child who then suf-
fers brain damage exceeds the manu-
facturer’s specifications. The child’'s
parents nevertheless sue the manufac-
turer—and are awarded $22 million.

A motorcyclist, injured when he runs
ofT the road into a parked tri. k, sues
the truck's owner. A mediation board,
citing the motorcyclist's own role in the
accident, limits a damage award to
$20,000. The case goes to a jury, which
increases the award to $4.2 million.

Those examples of recent damage
awards are not isolated instances but
are part of a cycle that is pulling more
and more businesses, particularly
smaller and medium-size ones, into
what has become one of the most seri-
ous problems facing business today—
the liability-insurance crisis.

The crisis begins with damage
awards in cases that are frequently
based on thin legal grounds. It moves
to the insurance companies that raise
premiums—or limit or deny coverage—
to stem losses caused by the swollen
awards. It ends up with the businesses
that face massive cost increases or are
unable to obtain coverage at any price.

For that reason, reform of the civil
justice system is a key goal of business
organizations that want to ease the li-
ability crisis. A second goal is adoption
of a federal product-liability law to re-
place the present patchwork of individ-
ual state laws that require manutactur-
ers and retailers to comply with many
different and often conflicting statutes
or face lawsuits. o .

In discussing the overall liability cri-
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Lucrative contingent fees for attorneys and
increasingly expansive court rulings on legal liability
have combined to harm not only insurance companies, but all
who purchase and depend on liability insurance.

onsidcr the
following. A
restaurant’s
$25,000 lia-

bility insur-
ance premi-

um jumps
to $80,000 in one year. A neurosur-
geon in New York pays 5101,000 in an-
nual malpractice premiums. Twice as
many liability lawsuits are filed in 1984
as were in 1978. Small child care cen-
ters go out of business due to their in-
ability to obtain liability insurance.
Huge underwriting deficits cause liabili-
ty insurance companies to lose $3.8 bil-
lion dollars in 1984, their first operating
loss in 78 years. American lawyers ap-
pear on TV from India within hours
of the Union Carbide disaster. A U.S.
Senate committee finds that product li-
ability claims produce 77 cents in legal
costs for every 66 cents that successful
claimants receive.

The City of Sykcsville, Md. re-
ceives a liability insurance premium in-
crease of 700% in one year. More than
5000 hio schools have their liability in-
surance canceled in 1985 The AH.

JAMES G. FRIERSON, J.D., isa pro-
fessor of _mana?ement at East Tennessee
State University, Johnson Gey, Tenn.

BY JAMES G. FRIERSON

Robins Co., facing 3500 separate pu-
nitive damage claims, files for bank-
ruptcy. Attorneys fly halfway across
America to solicit the victims of a hotel
collapse in Kansas City. Relatives of
those killed in an airplane crash in
Dallas endure the solicitation of at-
torneys as they attempt to identify the
bodies of their loved ones.

These are but a few of the numer-

ous examples that illustrate the legal
liability disaster in America. Lucrative

contingent fees for attorneys and in-

creasingly expansive court rulings on
legal liability have combined to harm
not only insurance companies, but all
who purchase and depend on liability

insurance. Attempts to reform the sys-

tem have been unsuccessful, primarily
because of the political power of trial

attorneys, the only group that con-

sistently benefits from the present
system.

Drastic problems call for drastic so-
lutions. Three major changes in our le-
?al system of liability lawsuits would go
arincuring the present mess, while re-
taining fairness to deserving claimants.
These changes would require substan-
tial revision of the way we treat pain
and suffering judgments, punitive dam-
age awards and the payment of attor-
neys* fees.

Judgments for pain and suffering
and for punitive damages arc a major
cause behind the huge increase in court
judgments, as well as the extreme con-
tradictions in the amount of money
awarded in similar cases. The large
amounts that may be paid under these
categories cause some lawsuits to go to
trial that otherwise might have been
settled voluntarily. They arc a major
reason why attorneys' fees arc so
lucrative in personal injury cases.

VARIATIONS IN AWARDS

Pain and suffering awards and pu-
nitive damaﬂes often cause differences
in lawsuits that make little or no sense.
Recently Merrell now Pharmaceutical
was sued in New York and California
because of problems caused by an anti-
cholesterol drug they distributed. The
court in New York ordered punitive
damages of $250,000 to be paid to the
plaintiff, while the California court
found that no punitive damages were
justified. The facts were identical; only
the courts were different.

A personal injury claim in Michi-
gan might bring a SI million pain and
suffering award, while an identical case
in Tennessee might result in a $50,000
pain and suffering award. Some plain-
tiffs win huge amounts based upon



these nebulous categories, while similar
plaintiffs receive absolutely nothing for
pain and suffering or punitive damages.
The result appears to depend upon
which attorney was used, which court
heard the cisc, which jury was se-
lected—and pure luck.

While there have been heavily
publicixcd eases of huge judgments,
which sometimes make the plaintiff
and his lawyer rich, many more unpub-
licized eases result in such small com-
pensation that the plaintiff receives less
chan the financial losses incurred, after
paying the attorney the typical one-
third of the judgment, Elus costs.

Most lawyers know the real reason
for seeking pain and suffering and pu-

nitive damages in the typical cases: the
award of these nonfinancial losses may
be enough to pay the attorney's fee and
costs, leaving the plaintiff full reim-
bursement for his real losses, including

lost salary, medical expenses and prop-

erty damage. However, this is a hit-or-

miss method that rarely works perfect-

ly. Plaintiffs normally win too much,
or too little, for an exact reimburse-
ment of their economic losses, after at-

torneys' fees and costs arc paid. The ex-

amples shown in the accomFanying
chart are based upon actual lawsuits
(attorneys' fees arc assumed to be a
one-third contingent fee and costs are
estimated).

The last two cases shown in the

AWARDS RECEIVED BY PLAINTIFFS
AUtwl Cinm:

*8.700.000  Compensatory Damages (loss ot bualnesa)
2.500.000  Punitive Oamagea

19.200,000  Total

-3,065.800 Attorney*! Fee

- 50,000 Coat*

*6.083,334 Net Recovery; *615,6G6 less than the actual

A Medical Malpractice Case:

t0D,a0
100,00
$2.000.000
-668,668
- 10,000

Total

11,323,334

A Product* liability Caae:

*247,000
50,000

1297,000 Total
-99,000

1,000
*197,000

Another Product* Liability Caae:

*45,000
130,000
250,000

*345,000 Total
-115.000

- 3,000

tZTTfiOO

loss to the pialntlil

Compensatory Damages
Pvntthre Damage a

Attorney** Fee
Coal™

Nat Recovery; *323,334 more than the actual

loss to lhe pialntill

Loat Salary, Medical Expenses, Money loss
Pain and Suffering Judgment

Attorney™* Fee
Cotta

Nat Recovery; *50.000 lest than the actual

lost lo the plaintlIf

Actual Financial Lota
Pain i Suffering Judgment
Punlltv* Damagee

Attorney"s Fee
Coats

Net Recovery; *182.000 more than the sctusl

k>ee to the plaintiff

cht:t involved almost identical fact sit-
uations, although one caused the plain-
tiff a net loss of $50,000, while the
other produced a net gain of § 182,000.

. It seems obvious that awarding the

plaintiffall the economic losses caused
by the defendant's actions, including
attorney’s fee and costs, would be a rea-
sonable trade-offfor no longer award-
ing pain and suffering and punitive
damages.

ARBITRARY AWARDS

Awards for pain and suffering, by
definition, arc arbitrary and unreason-
able. Since it is impossible to place a
correct dollar figure on a specified
amount of physical pain and mental
suffering, it is unreasonable to do so.
The law should provide for full restitu-
tion to.a wronged plaintiff by full pay-
ment of all economic losses caused by
the defendant, but it should not at-
tempt the impossible, and it is impossi-
ble to decrease one’s pain by the pay-
ment of money. The payment of pain
and suffering damages will, at most,
give the plaintiff (and his lawyer) some
mental satisfaction, but this seems to
be a minor benefit for such a major
expenditure.

As citizensofa modern, technolog-

ical society, we must all endure some

pain and suffering at some time. It is
simply a risk we all face. Money does
not solve, or even affect, the problem.
Many other countries recognize this
fact, and asaresult, they do nut award
money for pain and suffering. There is
little valid reason to support America’s
policy of pain and suffering awards.
An even stronger argument can he
made against punitive damage claims.
As with pain and suffering awards,

punitive damage judgments are a ma-

Jor cause of the inconsistency of court

judgments. They are a misguided at-

tempt to impose society's penalty for
wrongdoing in an inappropriate forum.
Tne entire theory of assessing punitive

damages in apersonal, individual law-

suit is a contradiction in terms.

Punitive damages arc assessed for
a defendant's "outrageous conduct" or
"reckless action" against society. The
private plaintiff, under this concept,
acts for society in claiming a penalty
for the defendant's wrong. But why
should a private person bring an action
based upon a wrong to society? And
why should this private person (and his
attorney) benefit personally when a
penalty is imposed?

If a person or company does an
outrageous or reckless act that is a



wrong aPainst. society, the represen-
tative of society, the government,
should be the one to prosecute the
case, and the government should be
the one to benefit financially when
penalties are imposed. The penalties
should not result in s windfall profit
to a private plaintifi and the lawyer.

Private lawsuits allowing punitive
damages also can cause the defendant
to be punished many times over for the
same wrongful act. After paying hun-
dreds ofclaims, the A.H. Robins Co.,
as mentioned earlier, still faced 3500
different lawsuits claiming punitive
damages. Is it really fair for a company
to be punished thousands of times for
the same act, such ar in the Robins case
where all the lawsuits involve the same
defective birth control device/

European countries and four
American itates prohibit punitive
damages. There is little or no evidence
that companies and other-potential de-
fendants act any more recklessly in
those jurisdictions than they do in the
rest ot the United States, where puni-
tive damages are allowed.

TOWARD A JUST SOLUTION

Since pain and suffering awards
and punitive damages have 1 en used,
indirectly, to pay attorneys, it would
be unfair to eliminate such judgments
without providing deserving plaintiffs
with an alternative method to pay legal
costs. The law should provide for the

payment of all economic .osses caused
to a deserving plaintiff. The attorney's

fee and legal costs are just as much eco-

nomic losses caused by the defendant
as are the losses of medical bills, lost
«alary and property damages. A suc-

dical

changes, as _Iong as

they are fair, are

the only method

throu?h which the

problems can be
solved.

cessful plaintiff deserves to win and
keep the amount of money necessary
to pay all economic losses.
Exi)erience in other countries, al-
most all of which allow the collection
ofattorneys' fees, as well as experience
in the United States where attorneys’
fees are paid, such as in consumer law
and antitrust law cases, proves that the
payment of legal fees can be imposed
fairly upon the dcfendanr. If the par-

ties cannot agree upon a fair attc

fee, the judge can serve as arefcrt
make the final decision. Alterna

the law could provide that the 1
for the winning plaintiff be emit
a predetermined amount, such ;
per hour. The exact amount ¢
based upon average time charges
torncys, adjusted periodical!’
inflation.

At this point many lawyer
argue that they should be paid
than astandard fee per hour sinct
will collect only if they win the
as they do now with contingent
They will argue that contingent fe
necessary to allow People of Ii;
financial means to afford to use a
torney in bringing a lawsuit. And
will argue that large fees, even
third ofa million-dollar judgmen’
justified since the actorney tak
chance ofreceiving nothing if the
is lost.

These arguments have some v;
ty. However, it is hard to justify
as high as $333,334 or more ina s,
liability lawsuit. The payment of
fees by the defendant can be arrai
so that the lawyer is compensatec
the risk of losing the case. "Xe can
vide that, upon successful comple
ofa liability lawsuit, the lawyer w:
paid 150% of the normal hourly r
A 50% premium over a lawyer's s
dard charges should compensate
fully for the risk oflosing. After ali



attorney usually will not accept a case
unless lie feels he has a reasonably good
chance of winning.

Another method, often used in an-

titrust cases, is to allow the judge to add
a multiplier based upon the difficulty
of the case. For example, in a simple,
obvious case the attorney might receive
120% of the standard hourly rate, while
in a landmark case that created new
law, the rate might be set at 200% of
the hourly rate. Such a scale should
provide sufficient incentive for lawyers.

Eliminating pain and suffering
awards and punitive damage judg-
ments, while adding a requirement for
the payment of attorneys' fees, would
have several definite advantages. First,
plaintiffs would collect what they de-
serve in all cases. No longer would they
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have to hope 10 collect enough in p3in

and sufferin% awards or punitive dam-
eir attorneys. Second, at-

ages to pay t
torneys would be compensated fairly.

Third, the opportunity to make a
profit on a lawsuit by receiving huge
p'ain and suffering or Eunitive damage
awards would be eliminated. This
would not only reduce many of the
huge liability judgments, but it would
also encourage plaintiffs to settle with
out a trial whenever insurance compa
nies offer a fair settlement covering the
plaintiffs economic losses. And final-
ly, the reduction of huge judgments,
while still treating fairly all concerned,
would lead to the reduction of liabili-
ty insurance premiums, thus benefiting
all segments of society.

These changes, however, can be

accomplished only by overcoming the
opposition of trial lawyers, who have
a vested interest in the present system
of liability lawsuits. Changing these
concepts state-by-siate is an impractical
goal: In addition to the problem ol

ealing with 50 different legislative
bodies, lawyers often have great power
in the state legislatures. The only prac-
tical course of action is a federal law.

Those who arc familiar with the
lack ofsuccess in reforming Broduct li-
ability law, which was to be accom-
plished by the so-called Kasten pro-
posal, might doubt the ability of Con-
gress to change the law in this area.
However, the original Kasten proposal
had several provisions that were vaiidly
opposed by consumer groups as well as
trial lawyers. That bill would have
changed the basic standard for finding
liability from one of strict liability to
one of negligence, resulting in many
valid claims not being paid. Other pro-
visions of that proposal would have se-
riously limited the period of time in
which a lawsuit could be filed. Re-
ported revisions of the Kasten bill wiil
not attempt to change the method of
handling attorneys' fees, punitive dam-
ages and pain and suffering awards.

However, the elimination of pain
and suffering awards and punitive carn-
ages, while requiring payment of at-
torneys' fees, is necessary if we are to
assure that successful plaintiffs win ex-
actly what they deserve. These ideas
are so reasonable, in fact, that oniy
those with vested interests to protect
should oppose them. A movement not
only of insurance companies and trade
associations, as is now under way, but
also of city governments, day care cen-
ter operators and all the millions of
others faced with unreasonably high li-
ability insurance premiums could be
successful in creating one large lobby-
ing effort to create a national law that
would improve the system for every-
one's henefit.

Those in favor of change in the
manner in which we award damages in
liability lawsuits should not be content
with minor changes that might do lit-
tle to solve the hasic problems that
have caused the liability mess we now
face. Radical changes, as long as they
are fair, arc the only method through
which the problems can be solved. In
dealing with the reform of liability
claims and lawsuits we should remem-
ber the advice of Henry George, who
said, ‘There is danger in reckless
change, but greater danger in blind
conservatism." D



Aviation Product Liability
| Imiis<’ Pul'i*iiTunilti»« held hear-

ings on aviation product liability and
its effect on technology applications.
Clifton von Kami, president, National
Aeronautic Association, testified that
"product liability may be slowing
down the adoption of technological
improvements and discouraging small,
innovative aviation business." lie said
that "from the standpoint of aviation,
product liability is a perfect example
of a socio economic trend that has run
nnmck, and must be reversed. Prod-
uct liability litigation has created an
insurance crisis; punitive damages
need to be limited." He warned that
"there is not enough insurance capac-
ity in the U.S. to cover the expanded
risk. Meanwhile the reinsurance mar-
ket in Eurpoe lias dried up, and will
remain so until the product liability
picture in this country makes more
sense than it does today."

Milton R. Copolos, senior analyst.
The Heritage Foundation, testified
that “despite a safety record that is
above reproach, the cost of liability in-
surance for small planes is literally
threatening the existence of the gen-

eral aviation industry in the U.S. to-

day; if some action is not taken soon,

it may he too late for America's gen-
eral aviation industry. The real solu-
tion to the problem, of course, is a

sweeping reform of the toil law sys-
Itemn in the U.S." lie proposed:

1) "A restoration of the require-
ment that a tangible linkage exist be-
tween an alleged injury and the award
of damages";

") "The creation of a statute of re-
pose, .. a time limit after which a
product's manufacturer could no
longer he held liable fur accidents re-
sulting from that product's use";

3) "The concept of contributory
negligence must he reintroduced into
the law";

1) “ Introduction of new or improved
safety devices or equipment should not
he ndmissable in court as evidence of
an in ent defect,in an €dlllEl ver-
sion e roa CFI.

Fot the Aerospace Industries Asso-
ciation of the United States, Malcolm
T. Stamper told the subcommittee:
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Dealing with the Insurance Disaster

There are several new remedies

for Congress to consider

Afler months of study, congressional
hearings and consultation with fishing in—
dustry leecers, insurance company repre—
sentatives and government agents, the Na—
tional Council of Fishing Vessel Safety and
Insurance (NCFVSI) has issued recommen—
dation t help combat the country's
marine insurance aisis. The proposals,
drafted by marine insurance specialist Den —
nisW. Nixon, with input from several other
insurance analysts, are included in a pre—
liminary report thatwas issued this past Oc-

KLUTCHMASTER?

Hydraulicpump ctutgh powi- .
or take-off, fitsall GMC 53.X
71 andv149"sorles< diesels*.

By Susan Pollack
SUiir Writer

tober_ A firal report isdue inJanuary 198,
though Congress isnot expected to takeany
action on the proposals wtil later in the
winter, folloving further discussion and at
lesst one more congressional hearing.

During the pest five years, marine in—
surance rates both for hull and for protec—
tion and indemnity (P&l) coverage have
risen 100Vo to 300Vo and more, according
to Nixon.

Nixon, who isa professor at the Univer—
sity of Rhode Island, offers these examples

of escalating oosts:

<A Massachusetts or Rhode Island
vesel owner who previously paid SI, 100
per crewman for P&1 insurance isnow like—
ly to be paying S3,000 to S3,500 per man.

<A New Englander with a wcll-main-
talned vessel less than 10years old and with
no record of accident claims or lawsuits to—
day faces a more than twofold increase in
hull and P&I coverage. Last year, this boat
owner paid S19.000 for the combined
coverage; thus far the best quote he has

A disabling accident aboard a fishing
wvesel, the nations most hazardous
work place, can leave lhe affected
crewman little recourse outside of
suing lo tecover lost wages and pay
medical hilks. The number and sireof
personal injury settlements In recent
years has created a arisis for both the
Insurance and Ihe commercial fishing
Indstries.

received for renewed coverage is $41.000.

In today™s light insurance-underwriting
market, companies have become increas—
ingly reluctant to underwrite the nation®s
mﬁost hazardous occupation — commercial

shing.

Aggravating matters are substantial
ves=el losses in both Gloucester. Mass., and
In the Alaska crab fleet in recent years.
Even more worrisome isa recent dramatic
increase in the number and size of personal
injury settlements, according to Nixon.

"The major complaint of insurancecom —
panies . .. is that with wildly varyig
awards for the same injury, they have no
way to predict their losses and adjust their
premiums on a sound, actuarial besis. An
award for a fractured arm can be as low as
«6,0000r as high as 5500,000."

Some insurance companies have hoosted
premiums t leels Ihal are virtually pro—
hibitive t commercial fishermen. Others
have canceled their policiesor pulled out of
the fishing business altogether. Thiss has left
vesel owners with the option of paying
through the nose for insurance — if they
can et it— fishingwithout itor tyingup at
the dock.

James Costakes, general manager of the
New Bedford, Mass., Seafood Producers®
Association, warmns: ““ It’sa question of sur—
vival. The insurance companies are fallirg
by the wayside. Ifwe don"t get some sanity
back into the system to entice them back,
the ves=els and crews in every salt-nater
stale will be out of work."

Costakes is also president of NCFVSI,
whose study was underwritten by a 576,000
Saltonstall-Kennedy grant. The 35-page

, "Fishing Vessel Injury Altemative
Compensation Analysis," offerssome fresh
solutions to the P&I problem, say ﬁshlrg
and insurance i
However, the report has drawn wgorous
opposition from personal-injury lawers
and some union representatives, since it
recommends limiting licbility under the
Jones Act, a 65-year-old federal statute
guaranteeing seamen"s rigts (see sidebar).

Nixon"s recommendations are based on
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Proposal

Fishing industry leaders from the Hest,
West and Quit coests have voiced support
Tor Denniis Nixon"s proposals Toralleviating
the nations marine insurance arisisand im—
proving medical and disability coverage for
Injured fishermen, although a Tew say the
measures do not go far enough.

Jim Salishury, president ol the Maine
Fishermen®s Cooperative Association, ex-

an examination of 200 P& cases from 1980
10 1984 and an analysis of current troubles
facing both the fishing industry and the
Hlability-insurance industry, along with a
review of pest proposals to remedy the P&I
dilemma— including a 1972 hill that would
have created a federal program for fisher—
men similar to the one for workmenscom—
pensation.

His Investigation reveals that the most
significant problem involves cases of tem—
porary but total dissbility. Some 80% of
the claims filled under the Jones Act during
the past five years were for injuries involv—
ing dishilities whose duration averaged 14
weeks, Nixon found.

One objective i t reduce attormey in—
volvement in such cases. Nixon claims,
"There has been a likely causal relation—
ship” between increased awards and at—
tomey involvement in recent years. Accord—
ing to his findings, the attomeys” fees
amount to 33% of the total award in cases
ml:%ilbeforetﬁaland 20% inthose that go
© .

0n another front, the 1981 closing of the
nation”s longstanding Public Health Service
program for seamen aggravated the medical

draws mixed reaction fronm

presses a common view: "It seems like a

vieble strategy,” be says, adding that
members of hir association have shown "'a

fair amount of enthusiasm for it."" Mem —
bers®support “the ldea of providing a

crewman with ready access to medical

.coverage and wages without suing,”

“Salishury says.

Similarly supportive sentiments are

insurance aisis, according to Nixon. He
recommends amending the Jones Act to bar
claims by fishermen for a disshility that
lests for less than a year. (Fishermen could
due for compensation related to long-term
injuries.)

Secondly, he proposes reducing an in—
jJured fisherman®s incentive to sue by
establishing an immediate no-fault remedy
consisting of total medical coverageand full
compensation for lost income for up to a

yeE?I'ro achiewve this remedy, Nixon proposes
raising P&1 maintenance pay to S30 a day.
Ftnow ranges from 28 to230 aday. The 230
a day would amount to 211,000 a year, or
roughly half the average fisherman™sannual
income 0f224,000a year.

To supplement this, Nixon clls for Ihe
cregtion of a disability-inconc insurance
program similar to one in effect in the
United Kingdom (sec sidebar). Under such
a program, a vesel owner would buy
policies for his crew at the beginning of the
year and deduct the premium from their
shares.

Nixon contends that this proposed pro—
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industry

voiced by Lucy Sloan, executive director of
the National Federation of Fishermen; Kris
Vehrs of the Texas Shrimp Association;
and Thom Smith, executive director of the
North Pacific Fishing Vessel Owners*® Asso—
ciation.

Insurance industry representatives like
Ward Mauck, president of the American
Institute of Marine Underwriters, and

gram would:

=cover the vast majority of injury cases
fairly, predictably and without need for an
attomey to demonstrate falt:

=he affordable to vessel owners, since
the most abusiive cases would be eliminated
and the crew would be sharing in the in—
surance oosts, as a legitinate independent
contractor should; and

FISHERMAN JANUARY 1986 3

Howard Candage, a Rockland, Maine,
broker, agree that the proposals represent a
good start and are trorthy of serious con—
sideration.

Dave Bumey. executive director of the
U.S. Tuna Foundation, disagrees. After
considering the testimony of insurance
brokers for the l1i.S. tuna flest at a hearing
in San Diego, Galif., in October, he said:
"The only way underwriters will be in a
position to lower premiums would be
through a compensation scheme similar to
the state workmen®s compensation pro—
grams. That would lend predictzbility to
the amount of awards." >

Sam Parisi, executive director of the
Gloucester, Mass.-based Cape Ann Vessel
Owners’ Association, agrees. “Inmy opin—
ion, the insurance companies are not going
1o come back into the marks* as long as
people can sue for 21 million for a back in-,

Jury. Why not establish guidelines under

=make more sense to the Insurance com — -the Jones Act for the amount that can be

panies, since their lidbilitywould be limited
1o medical expenses and lost wages in the
vast majority of cases.

Nixon concedes, "There isno guarantee
a reduction in claims will mean an
automatic reduction in premiums."

In his view, the renewed health of both
the fishing and the lisbility insurance in—
dustries isalso aitical to tuming the P&l
problem around. "The reason Ihe health of
the fishing industry 550 important ks that
fishermen don“tget hurt as often in profit—
able fiseries. When a vesel™s profits have
been low or nonexistent," Nixon obsenes,
“fatigue of both personnel and equipment
becomes amajor factor ... maintenance B
delayed and equipment ismore lilely to fail
and cause injury.” [

awarded for each kind of injury7"

Nixon says be originally supported the.
idea of;;devdopin* a federal —xirfcreens
compensation program for fishermen.® But
an investigation revealed that awards for
the same injury varied radically from state
to stae. -He saya the ooly consistent
schedule of payments be found was under
thenational Longshoremen®s Act, and “the
award scale sras.so high, itwou lend up
costingmore than current P&l coverage. It
would be like jumping fnxn the fryingpan
into the fire."

The Assodnioa of Trial Lawyer* of-
America ha* taken do suod as yet on ihe>
Nixon reconuDajdationj. Bat two of Ncwj

rv (Ceatiaacd cm Next Pace)
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In 1985, thirty-seven New England vessel owners chose
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selection of Lugger diesels, Norther Lights generator sets
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United Kingdom’ system kills incentive to sue

Sunderland Marine Mutual Insurance,
ihe major insurer of fishing vessels in the
United Kingdom (U.K.), has expressed in—
terest in extending its 30-year-old program
o( personal accident coverage, or dissbility
Insurance, to U.S. fishermen. So reports
Dennis Nixon, the U.S. insurance secialist
who drafted the report for the National
Council of Fishing Vessel Safely and In—
surance (see main story). Nixon says that
Ocean Marine Underwriters, a Warwick,
R.1., fim, and a Svest Coast broker appear
t be interested In making Sunderland®s
program available to U.S_ fishermen.

How does the U.K. program work? The
vesel owner buys personal accident in—

surance for his whole crew, skipper in—
cluded. The policies do not bear the names
of individual crewmen; thus, if there ka
change increw, all themen remain covered.
Some vessel owners 1"charge out the costs
crewmen: others bear the oosts them—
selves,” explains Tom Watson of
Sunderland Marine. The annual cost of a
policy amounts to a week’s wages.

The policy provides 24-hour coverage to
acrewman, Watson notes, "‘whether the in—
sured sat work or not. ttwould, for ex—
ample, cover the insured in lhe event of a
car accident and also when on holiday."
Apart from immediately compensating an
injured fisherman with what would amount

to lost wages, the U.K. policy covers up t
13% of medical expenses. The remainder of
those expenses are picked up by the govern—
ment, since (he United Kingdom has a na—
tional health insurance program.

Despite the personal accident policy, the
United Kingdom does not bar an injured
fisherman from suing an vessel owner.
"But why should he?" asks Watson.
"There i no incettive to se; also, the
court awards for indstrial injuries are
much lower in the United Kingdom than
they are in the United States.”

— Susan Pollack
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People who really know &l
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wniformity spaced dogs ate
superior o {/Joke" or*strong-
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gh strengthmar ine al*oys take the roughest treat—
rrent Unique Hush handle design and optional escape
handle orwheeL
Oval round and squar-j configurations inmany sizes

n|K\ foreasy installation on &l boats
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Johnny Ryan today.
RYAN HYDRAULIC SERVICE
B7GadatAe «Nmru Cy QA =B)44183
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DUAL FREQUENCY SCANNING SONAR

60 Khz/3500 feet+ detection distance
160 Khz super high resolullon/1600 (eel

Both in one small transducer (8 inch seachest)

Splashproof display and hoist
Also a dual frequency FISHSCOPE

+ Remote control ol searchlight beam
+ Only “10,995 complete
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YOUR FISHERIES

NN £
o D T
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Reaction ..raj
« (Continued from Page3) ' t{/’ﬁ(

England®s leading personal Injury lawers,
Michael Latti of Boston and Joseph Orlan—
do of Gloucester, have voiced strenuous ob —
Jections to the proposal to limit HahiSty
under the JonesAct. ¢

“To deprive a fisherman of the right to
sue is a simplistic and dangerous solurioD
that places money over men," rays Odi*-.
do. "Lex"s reduce injurias.-The safety of
men should be theNo. ! priority. The ocfy
way to reduce claims isto reduce injuries.” .
He urges (hat consideration be focused ora
the creation of amandatory vessel safety&
spection program, insteed.

Latti does not think removingTemporary
disability claims from the Jones Act would
do anything to lessen litigarion.Moreowur.
he argues that it would be "hmcotmit*-"
lionai.to take away one right without -
replacing h*with something equal td"ar ]
greater than it.".Although Nixons-pro- *
posed remedy guarantees an Injured fisher-\
man full medical coverage and wages, "X
totally ignores his right to compensation For,
pain and suffering and mental angmsh v
Lattu says, - H e

“East arid West coast representatives of
the Seafarer’s Intemational Union offer .
opposing views. Jack Tarantino,”™'the-1
union®s vice president on the West Coast,
callsattenu®on to the fact that in theﬁortof

©  ml-ST mrr_ati
The msurance com -

panies say, ‘Don’'tJj&.:
® bother us -
got aproblemiake-it™g
it to court. *So that's":
¢ what a lot o fguys
gg&tre.doing."

r San Diego alone, a half-dozen 250",
dippers are tied up and 100 men arer"dJt cij
work because ol canceled Protection and J

" Indemnity” (P&l) policies.; "He-.iJjtgjests j

k revamping the JonesA d aa thatan imptr-j

I-rial government board would preside r— -
“cases of sickness or injury..atSSS1

r.Lit-Oc the other hand,

munion East Coast vice |

J, tomey Joseph Orlando®s father, maintainsJ
, the proposal to limit a fisherman®s j
“right to sue smacks of the "biat of boar !

wners and insurance companies, itaaway s
economize on the people who workr “ca =
“the deck, the people whose Bret "theyej
gambling with.” — "7V~ Qig
Some Fishermen say theywould be wHEag"y
"to bear the costs of a disabiEty-incatne®ia-Y
surenet program; others say they would j
not. A crewman on an Alaska jointventure !
boat says, "1 "m against having to pay far
any insurance myself. | thinL thats-mere :
the responsibility of the boat owner, 1]
understand the problems of th: boot
owners, but the insurance protects them.” .
He adds, ""The guys 1know that have been *
hurt have been seriously hurt and deserve to *
be paid off. I haventseen any of theabuses j
that are being discussed these dayj?ri~trqrs
1Another view isoffered by a crewman oa -
a Gloucester boat. Julio Pumar, who *
works on the draggcr Peter arid Linda, sxys *
he fawors, the creation of a oo-fauh pim.
"The skipper, on this bod is ny.frienil. ,
Now how do you think I'm going to fed ifl :
gethurt and the only way to jetany help isj
tosue my friend?" Pumar says he dots not J
mind bearing the cost of what would prob- j
ably be a JJ0O0 annual premium, but he says <
itwould be essier If ltwere deducted from
his crew share on a weekly,-rather than aa
anual."keils. : f&rzJ-fCiSLgtt.rl
In Pumar®s .view;.Use insurance cosa-
panies are mainly responsmle for the ricek

. Uwjuia because, be says, they frequently
have not been wQHng to pay a man’s lost
wages when bela,"injured. viThey my,
“Dontbotherus ,,Ifyea jotaproblem.’-
they say, hake istocourt.”So lhal*awhata *
Iot of guys are doing.”- .,*-.->it- ittf"

nr*:.,-li = Snu PoOadt,
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Editors Note: U.S. courts have seen a growing tide
of liability suits against manufacturers, municipalities
and individials. The cost of the litigatin Is being
blamed In part for a severe insurance arisis. This third
Installment of a four-part series, “Tbe Insurance
Drought,” examines this litigation.

By FRED BAYLES
The Associated Press
Henry Lowd jokes about it “People come from miles
around to fall on our property,” said the executive sec—
retary for Randolph, Mass., a Boston suburb sued for
$63,000 by aNew Hampshire woman who fell at the town
police station.

The threat of lawsuit isno laughing matter to grow—
ing numbers of municipalities, manufacturers, bars and
others. The rise in litigation is a special burden to the
nation’s troubled insurance industry, which suffered a
record $3.8 billion loss last year, a loss blamed in part
on the constant drain of lawsuits.

Insurers recorded $101.1 billion in losses lastyear, up
from $70.2 billion paid in 1980. As a result, insurers have
raised rates and cut coverage. The Impact is feltevery—
where, from local government tochil oenters.

"People want to use the civil justice system to re—
solve the smallest dispute,” said Richard Marrs, head
of The Travelers Cos. claims department. “Neighbors
who may have had a disagreement many years ago
might have gotten together and worked it out. Today
theywant togeta lawyer.”

Courts around the country have recorded an increase
inthe number and size of lawsuits:

«1,530 product lisbility suitswere filed infederal dis—
trictcourts in 1974. Last ear, the number was 10,745."

«=The New Mexico Public Liability Fund reported
that of $8 million in claims paid since 1976, $6.2 million
was awarded in the past two years.

«In 1975, New York civil courts handled 12,842 lisbil—

ity cases. Last year the number reached ]9613 New
York City paid gle 5million in lisbility clains in 1980;
this year the figure is $87.9 million. Comptroller Harri—
son Goldin has warned the city"s liebility costs might
soon rival expenditures for police and firefighters.

Mark Peterson, a senior researcher with the Institute
for Civil Jmioe, an affiliate of the Rand Corp., said civ—
il cases inSan Francisco and Chlcago involvingautomo—
bile accidents and "slips and falls” were givingway t©
more expensive product and government licbility suits.

"These are high-stake suits that arc increasing in
frequency,” said Peterson. “That ismeaningful because
of the risks insurance companies face."

Peterson also notes jury awards have nearly doubled
since the 1970s.

"There arc a growing number of million-dollar
awards," he said. "The typical jury awards have re—
mained surprisingly stable over the past 20 But
the big awards are driving up the average, and the in—
surance companies worry about theaverage."

Many point to court interpretations that have ex—
panded the definition of liability.

"Joint and several," a legal concept rooted in Eng—
lish common law, says an Injured party may recover
losses from anyone with some responsibility for the in-

ury.

] rS;n recent years, many courts have held that “deen
pocket” defendants, government and businesses wiln
large financial resources, can be held lidble foralldam —
ages even ifthey are only minimal ly responsible.

PART Il

The Califomia Supreme Court, in 1975 ind 19TB rid—
ings, held that injured parties who sharea the piamt
could still sue another responsible party tat was only
partially to blame.

San Diego County recently was orderex to pay .5
million toa man paralyzed wrer. a friend rnr missed i
curve and rolled over. Although tne two men were
Judged at fault for speeding, frinkir? and snoldne mar —
ijuana. the county, judged 10 tercern at faat for failing
o install curve markers, had to pay aD tamasss be—
cause the driver had no insurance.

Louisiana saw liability judgments go £mn $6 million
to $65 million ia a decade rciiowng a sate Sunremt
Court decision teat held government liaae for defects
occurring in anything under 13 jumsdictim. whemier or
not government officials knew.

Kevin Reilly, a state lecslator from Baton Enuge.
described a large award paid tba n-nn wnae carmu oE
the road and hita tree.

"The record was dear that he was deeding anc
drinking, but the court said the tree was so near the
highway." said Reilly. “We didh"t fcnow amut than tree,
but itdidn*t make any difference.™

Reilly sponsored legislaoco that now buds the male
liable only ifitfailsto correct a reported direct.

Social issues are also clamoring for neir trey in
court. The national concern over crunker arivmir has
brought rulings, like one frcm tie Artzma Sunremt
Court, that liquor establishments are respnmble inrac—
tions of patrons who become mtonraied ind later are
involved in accidents.

Hank Graham, president of the Armna Licensee
Beverage /%socmtlon said the ruling persiaried hum u,
<l his share ina tavern and liquorKore.

"1"d like to have an icecreanm store," iesaid. “l ha—
ven"theard ofanybody suing an ice cream anreyes." - |

Plaintiffs row take altemative routes o sue state
and local officialswho are oien protectee agamic sum
by state law.

Joe Seat, executive director of the Ten:msec VFtimiCr
pal League, said police departmentswere nutmety sin—
Ject to federal civil rights sits over smpects®
ment, police sheetings and othermodem.

“Anytime we get a slaying involving a mllcemam. tit
matter what the circumsunces. | can iuaraimee w* i
evenmallywill get a civil mghts lawsuit fled.” ms ste. ™

"The officer may have been protecang an life. Pin he: j
going toget a cvil rightssun.”

A majority of defendams settle out if court. But !
some are beginning to fight tack. TTilliam-lemma;, get.
eral counsel for the Municipal League <AArkansas, sac
the group had established a legal oefense urogram trer
has won dismissals for several cases

"Most of the time we playhardball an: fghtx allL> i
way," he said. -

But even successful legal fights are asstly. Ranmolpr
Mass., won the $65.110 out fled by the *meHammshirt
woman who #ll in the police station. Bin die town"s in—
surer spent $16,000 defeating the suit Tie company bk
ter canceled the town"s insurance.

Some states are trying o limit the size G cour
awards.
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LIABILITY INSURANCE:
WRESTLING WITH ATHORNY ISSUE

In the past year, states, local governments, ficult to buy insurance in light of an increase in
and private businesses have found it increasingly sexual abuse claims. And many waste dump opera-
difficult to obtain or afford liability insurance. tors cannot find a company to insure them- a
Cities, states, physicians, and hospitals, among serious problem, as insurance is usually a license
others, have seen dramatic increases in their requirement.
liability insurance rates. North Dakota estimates
that liability coverage for its Department of Hu- Roots of the Problem
man Resources will increase 219 percent, from
$453,346 to $1,446,133 during the 1985-87 bienni- Several factors in combination have led to
um, as compared to the previous biennium. today"s ‘crisis”™ in liability insurance afford-
Specialists in some parts of the country are ability and availability. While there is some
seeing their medical malpractice premiums climb to difference of opinion on the extent to which each
more than $50,000 annually. contributes to the problem, the following are the

most frequently cited factors:
Small businesses, long distance truckers, di-

rectors and officers of corporations, owners of e A drop in the return on investments made by
gasoline stations, grain elevator operators, and insurance companies. In the late 1970s,
colleges and universities are examples of others when interest rates were high, insurers
facing huge increases in liability insurance pre- eagerly wrote policies and invested the
miums. Child care centers are finding it dif- premiums. The competition for business

IContinued on page 2)
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LIABILITY INSURANCE (Continued)

drove down the price of insurance, but the often works against governments because they
claims continued. As the return on invest- are always considered deep pocket defen-
ment dropped with the rate of inflation, dants. For example, a city which is found
losses in the insurance industry have to be 10 percent at fault in an accident may
mounted. In the past two years, companies have to pay all OF most of the damages it
lost more than in the previous 2b years. the other defendants have no resources.

- Excessive damage awards. A small per- e Loss of sovereign iumunity. Under the doc-
centage of cases account Tfor the bulk of trine of sovereign immunity, which is
dollar payouts. Whereas settlements for derived from an ancient English common law,
more than $1 million were rare just Tfive citizens cannot sue their own government.
years ago, such high settlements are some- This doctrine has been eroded substantially
what more common today. For example, a over the years as a result of federal and
swimmer who became para’vzed after diving state legislative and judicial actions.
in the surf at a town . jvh won a $6 mil-
lion judgment against the city of Newport Potential Solutions
Beach, California, earlier tnis year.

Large awards for pain and suffering often Proposed strategies for dealing with the
result in high settlements. Some also ar- liability insurance problem fall into three cat-
gue that the collateral source rule results egories: 1) those that involve tort law revi-
in excessive awards. This rule forbids the sions; 2) those that require administrative re-
introduction of evidence that the plaintiff forms; and 3) those that may be taken independent-
is already receiving compensation from ly by the states. Table 1 summarizes categories
other sources. Thus, a patient may receive of insurance liability bills likely to be intro-
compensation from more than one source for duced in upcoming legislative sessions.

a single element of loss, such as medical

expenses. Under the heading of tort law revisions, the

following proposals are frequently mentioned:
e Increased uncertainty about the number and

size of future claims and awards. In re- = Amend the joint and several liability rule
cent years, insurers have seen more and to limit the liability of deep pocket defen-
more plaintiffs successfully sue either for dants where their percentage of fault is
events which took place many years ago, relatively minor.

whose harmful effects are only now coming

to light (e.g., leaking toxic waste sites), < Change the collateral source rule to allow
or for which claims were once virtually evidence to be introduced that the plaintiff
unheard of (e.g-, sexual abuse claims has received compensation from other
against operators of child care centers). sou rces.

As insurers Tfind it increasingly difficult

to accurately predict the nature of their - Establish pretrial panels to encourage early
clientsl liability, they are more and more settlement and weed out frivolous claims.

reluctant to assume such risks.
e Place limits on the amounts recoverable;

e High administrative costs. Estimates are these limits may be placed on the total
that only 28-40 cents of each medical mal- amount of an award or only on the amounts
practice premium dollar ultimately goes to recoverable for non-economic losses, such as
injured parties. Administration, claims pain and suffering, disfigurement, impair-
evaluation, and litigation costs, including ment of quality of life, or punitive
plaintiff attorneysl contingent fees and damages.
defense attorneys®™ hourly fees, absorb more
than one-half of each medical malpractice e Permit courts to allow structured damages—
insurance premium dollar. Similar figures damages paid in installments throughout the
apply for much of the liability insurance plaintiff"s period of disability, up to a
ma rket. lifetime--in lieu of lump sum awards.

Several additional factors have exacerbated < Regulate the contingent fee arrangements of

the liability insurance problem for state and lo- plaintiff"s attorneys.
cal governments:
Administrative reforms may include the

e The doctrine of joint and several liability. following:

This doctrine allows a plaintiff to sue any

or all of the possible defendants for the = Require insurance companies and self-
full amount of his damage. Although a insurers to submit basic information on
plaintiff cannot collect more than his le- their liability experience to give states a
gally determined damages, he may collect it better wunderstanding of the frequency and
from the defendant with the most resources severity of claims and the adequacy of pre-
or the "deepest pocket," irrespective of miums, as well as provide feedback on the
that defendant"s degree of fault. This rule effect of enacted legislation.

(Text continued on page 4)



STATE

Alabaru
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia**

Hawaii
Idaho**
Ilinois**
Indiana
lowa

Kansas
Kentuck;/
Louisiana
Maine
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Hissourl

Montana
Nebraska**
Nevada

New Hampshire
Hew Jersey**

New Hexico

New York

North Carolina*
North Oakota
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

South Oakota
Tennessee
Texas**

Utah

Vermont

Virginia
Washington
West Virginia
Wisconsin
Wyoming**

TABLE 1

SILLS DEALING WITH LIABILITY INSURANCE LIKELY TO BE
INTRODUCED IN UPOOMING LEGISLATIVE SESSIONS*

* Based on a survey of state legislatures

~=Study of possible tort law revisions in

Definitions:

Insolvency/Guaranty Funds: actions taken
MedMal: medical malpractice.
Prejudgment Interest: assessment of Interest as of the date of the filingof the claim.
allows defendant, to pay a claim over a period of time®

Structured Awards:

November 1905

Hay consider Insurance code revision.

Created special commission on property/casualty insurance.

Abolished collateral source rule for MedMal claims (1985).

State has authority for Joint underwriting.

- Insurance code scheduled for revision in 1987.

May propose citizen advocate for Insurance board.

Capped punitive damages In MedMal claims (1985).

Awaiting court test of cap on damage awards.

Created MedMal and liability Insurance task forces.

Insurance Insolvency statute enacted (1985).

Moratorium on Insurance cancellations 1n place.

Order prohibiting mid-term Insurance cancellations.

Hay prohibit mid-term cancellation or rate Increase.

Currently reviewing Insurance Investment rules.

Major rewrite of Insurance code (1985). *

Insurance code may be recodified.

3111 may give increased authority to Insurance Commissioner.

conducted by the NationalConference of State Legislatures, November 1985.

progress.

to protect claimants from insolvency failure of insurance companies.



LIABILITY INSURANCE (Conclusion)

e Prohibit midterm cancellations of policies
unless the risk has demonstrably increased
and direct companies to give policyholders
more notice of intent to cancel.

e Allow insurance companies to write policies
on a "claims made" rather than on an ™"occur-
rence" basis. Occurrence-based insurance
holds the 1insurance company responsible for
claims resulting from treatment rendered
during the coverage period, regardless of
when the claim was Tfiled. Claims-made based
insurance holds insurers responsible for
claims filed only during the coverage year.

Independent actions that states may take to
control their liability insurance costs include:

< Reassert, wholly or partially, sovereign/
government imnunity and extend this immunity
to local governments,

c Improve risk management in order to reduce
the likelihood of claims.

t Self-insure instead of buying liability in-
surance from third parties.

An Example from Medical Malpractice Insurance

A crisis in the availability of malpractice
insurance inspired reform legislation in almost
every state ten years ago. Many of the strategies
outlined above were enacted at that time to deal
with the crisis. These reforms were meant to en-
courage settlements before trial, to limit
recoveries, to 1improve quality of care, and to
alter the legal process.

State legislation was effective in solving
malpractice availability problems, but the effect
of tort reforms on claims and recoveries is Tfar
less clear.

Economist Frank Sloan of Vanderbilt Universi-
ty, who analyzed the reforms®™ impact on malprac-

tice premiums, concluded that "the empirical
results of this study give no indication that in-
dividual state legislative actions, O actions

taken col’actively, have had their intended ef-
fects on premiums."

Dr. Patricia Danzon of Duke University an-
alyzed malpractice claims closed by almost all
insurers in the mid- to late 1970s. Her conclu-
sions were:

e Limits on the dollar amount of awards, in-
cluding caps and provisions Tfor periodic
rather than Jlump sum payments, appeared to
cut average settlements by 2b percent, to
raise the proportion of cases dropped from
43 to 48 percent, and to reduce slightly the
share of cases going to verdict.

9 Relaxation of the ban on introducing
evidence of collateral sources of compensa-
tion available to the plaintiff appeared to
reduce settlements, although the statistical
significance of this finding was low.

e Limits on attorneys®™ contingent fees cut
average settlements by nine percent, some-
what raised the number of cases dropped
without payment, and slightly reduced the
percentage of cases going to verdict.

As legislatures tackle the thorny issue of
controlling liability insurance costs during the
upcoming legislative sessions, they need to care-
fully weigh the expected benefits of actions which
may reduce the ability of defendants to sue, cap
awards, Qlimit attorneys®™ fees, or involve expen-
sive or cumbersome administrative actions.

NCSL Contact: Barbara Yondorf, Denver.

ad

A SPY INOUR MIDST

Who was the most famous legislative fiscal
staff member in the country 1iIn 1985? He was
written up in the Wall Street Journal, the major
news weeklies, wire sirvice stories, and even nad
his name mentioned in Chinese newspapers. Many of
his colleagues may not have realized that an
apparently meek, mild-mannered economist who
attended several NCSL meetings in 1984 was a
notorious agent for the Russian KGB.

The person who received all of this attention
was a 33-year-old revenue estimator for tne
Legislative Fiscal Office of New Mexico, Eawa 1
Howard. Late last summer, jJust as the fBl was
about to arrest him, he managed to escape. He is
now reported to be in Moscow.

It seems that Howard had been trained by tne
CIA to serve as a contact with one of our most
valuable Russian undercover agents. When testing
showed that Howard was taking drugs, the CIA Tfired
him, but it reportedly helped him to obtain a
position with the New Mexico Legislature. Press
reports suggest that the CIA treatment of Howard
led him to divulge secrets about their operations
to the KGB.

During his two years with the Legislative
Fiscal Office, Howard appeared to be just another
employee. In retrospect his colleagues noted some
strange behavior, such as a preference for using a
public pay telephone in the capitol rather than
his office phone. He sometimes disappeared for
extended periods while attending meetings out of
town, including the 1984 NCSL Annual Meeting in
Boston.

Some people may think that legislative fiscal
staffers tend to be dull, but the Ed Howard story

suggests otherwise. The Fiscal Letter plans to
report more human interest stories iIn the future
as they come to our attention. Anyone with

additional details about Ed Howard 1is urged to
contact The Fiscal Letter and the Federal Bureau
of Investigation, not necessarily in that order.
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Dear Client: Washington, Feb. 28, 1986.

At last, a little GOOD news on business liability insurance:

Some relief is in sight. Not MUCH for the time being, but some,
enough to indicate that the worst may be over...a shifting of the winds.
The day of wholesale lawsuits over all kinds of "wrongs™ may be ending.

We"ve been looking into the situation in a number of key states
where the legislatures are already working up a wide range of remedies.
Note that most of the activity Is in the states. Congress isn"t expected
to vote anything, in spite of hearings and publicity in recent monchs.

New liability laws are coming in many places to curb the mania
to file lawsuits... provoked by the huge awards dished out for injuries.

These are most active: N.H., Conn., W.Va., Mich., 111., Colo,
and Calif. But changes in current laws are now expected in 29 states.
And legislatures in a few others will probably jump on the bandwagon.

Here are changes that top the list so far:

Joint liability. Repeal or easing of laws that require payment
of all damages by someone who"s only partly at fault...if other parties
who areprimarily to blame can"t pay. Some 13 states working on this.

Limits on lawyers® fees. About 12 states are going to regulate
contingency fees that sometimes eat up 40% of the awards or settlements.
Legal fees are already regulated in one form or another by 22 states.

Limits on vague damages such as pain & suffering, anxiety, etc..
Legislatures want to cap what can be paid for hard-to-measure injuries.

Same for punitive damages...require greater proof of fraud,
malice, willful and wanton action. These are subject to abuse today.

Compensation from outside sources. Some 10 states are studying
ways to reduce awards when an injured person is also getting something
from another source such as job-injury pay. Make awards more realistic.

Tighter laws on negligence. Stricter definition...to curb suits.
Relief for bars & restaurants. A ceiling on damages against them
to help such places buy insurance...now often unavailable at ANY cost.
Instalment payment of damages...rather than a required lump sum.
Plus other wrinkles to ease the current situation. Many states
are likely to copy those around them, thus eventually fleshing out laws
that will go a long way toward curbing abuses. But this will take time.

Meanwhile, this advice from several states...to those businesses
having trouble on insurance: It isn"t wise to "go bare"...run the risk
of injury and damages with no insurance. Call your state commissioner.
Frequently he can steer you to a firm that will supply liability coverage
at a rate you can afford...or suggest some alternative to "going bare."

Premiums are high, and probably are headed higher before long.
But relief IS ahead. And that®s encouraging. We"ll watch it for you.
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introduction =

Six public meetings were held by the Joint Study Committee on Insurance
Availability and Affordability to gather information on the current

=insurance crisis" affecting Washington and the rest of the country.
this report of the committee has been kept

the appendices address various

In

the interests of readability,
short. For readers wanting more detail,
aspects of the problem in some depth. Copies of draft legislation, case

histories and other reference materials are being prepared by the

Insurance Commissioner’s Office.

Five of the six meetings - held August 1 in Wenatchee, August 9 in
Yakima, August 14 1in Bellingham, August 21 in Spokane and September 11 1iIn
Seattle - were scheduled well in advance, to hear from people wanting to
comment on any insurance problems. Testimony was sought specifically on
day care liability, restaurant and liquor liability, insurance for
long-haul trucking, insurance for local governments and insurance for

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry
failed to offer substantive testimony at the first five sessions.

Officials of 12 companies were invited to appear and give their views on
the insurance crisis as well as on specific cases involving their firms.
Eleven of the 12 companies invited sent representatives to the meeting.

This report summarizes the committee®s conclusions and recommendations.



REPORT Of THE SPECIAL COMMITTEE OH INSURANCE AVAILLAB ILJTY
AND AfFOROA81UTY

The Insurance Crisis - An Overview

The fact that a crisis does exist in the insurance market 1s apparent to
anyone willing to even briefly examine the problem. The number of people
directly affected by the rising cost of insurance or the lack of

availability of certain types of coverage seems to grow every day.

While it is difficult to determine just how serious the problem will
beco<ae and how long it will last, most Industry observers feel it will
continue at least through 1986. How severe Its effects will be on our
society, on our economy, will depend a great deal on what actions are

taken, by legislation or regulation, to ease Iit.

The inability to obtain adequate, affordable insurance coverage deeply
concerns many people. It 1s an emotional Issue, one often colored by
subjective viewpoints and misinformation. Insurance underwriting may
involve speculation as well as science, and many factors In the current

crisis are not easily measured or verified.

The greatest problems of cost and availability exist in the commercial
insurance lines, which refers to property and casualty coverage provided
to business, professional people and governments. The comnercial lines *

are distinct from the personal lines such as auto or homeowner®"s
insurance, which are property and casualty coverages provided to private

individuals.

The Insurance Code states that the business of insurance is "affected by
the public interest, requiring that all persons be actuated by good
faith...” The public interest 1is not being served by the commercial
insurance underwriters. It 1s clear that the property and casualty
companies are not meeting the needs of business and government. In fact,
the ability of business and government to function normally 1is being



severely curtailed, and in some cases their very existences are
threatened. Many businesses and branches of local government are going
without insurance coverage or are facing 200 to 300 percent increases in

premiums for coverages with dangerously low liability limits.

How Old It Happen7

Property and casualty insurance goes through cycles, with convetltlon
during profitable times driving prices low and a tight market forcing
prices high. The cycle often depends on outside factors, such as
interest rates on investments or an unanticipated rise ln the number or
size of claims. The highs and lows are more extreme In the commercial

insurance lines than ln personal lines such as auto or homeowner®"s

Insurance.

Ouring the past few years, insurance companies engaged 1n "cash flow
underwriting® (see App. A), competing for every premium dollar. Lower
premiums were used to get cash quickly and invest It at the high Interest
rates then available. Sound underwriting and investment practices, which
are the bedrock on which the insurance Industry was built, were either

ignored or glossed over ln favor of a"quick return.

Price wars violate the Insurance Code (RCW 48.30.240), but policing the
commercial underwriters to see that proper rates and forms are used 1*
the Job of the Examining 8ureau. The Bureau, established by the
Legislature (RCV 48.19.410) as a self-pollcing ara of the insurance
conpanies, has been limited to property Insurance. While rates oust be
filed with the commissioner®s office before they are used, the * ratchdog-
role was assigned to the companies, acting through the Examining bureau.
From time to time, the commissioner®s office has requested funding for
field rate Investigators so the commissioner could do his own rate
examinations, but these requests have always been denied. The committee
believes the commissioner®s office should be authorized, and staffed with

rate investigators, to be sure filed rates are actually being used.



During the height of the price war, so many filings came In that would
have permitted even lower premiums than previously allowed, that the
coomissloner™s rate analysts had to adopt a standard form letter of
denial. For practical purposes, however, there is no policing mechanism
to assure that only approved rates and forms are actually being used ln
the field.

The Capacity Crunch

The consumers are now paying the price for the insurers® drive for
investment dollars. Today"s comparatively low interest rates and new
restrictions imposed by the "reinsurers,” the International companies
that in a sense "insure" the insurance companies, have forced a halt to
cash flow underwriting. The commercial insurers now find their ability,
or "capacity" to provide coverage, severely limited. The "capacity
crunch™ and the key role played by the reinsurers is described 1in
Appendix B.

Growth of Court Claims

Compounding the current crisis is the long-term growth in the number and
size of lawsuits companies must fight. One big insurance firm with long
experience in liability coverage told the committee that in 1974, six
doctors per 100 were being sued annually, but by 1985, the ratio was 15
per 100. Defense costs for that company rose from $12 per 5100 in claims
paid in 1950 to 558 per 5100 in claims paid in 1985. Evidence given the
corrmittee pointed to court actions and legislation which increased the
number of lawsuits and cases in which a defendant could be held liable.
Significant growth in the size of jury awards during recent years was
also shown.



The Need for Coverage

While the Insurance market has been hit by such cyclical financial
turmoil before, never has the "low point™ been so low. The current
crisis ls the worst ln the memory of those now In the Insurance
business. Unfortunately, the insurers seem determined to folve the

problem, which they created, by sudden and drastic action that places
often Intolerable burdens on business and government.

For some businesses, Insurance iIs an absolute necessity — required by
statute or regulation as with truckers, contractors and escrow
companies. They are 1n a "Catch 22." The law requires iInsurance, but
for some, insurance is not available at any price.

For most others, it iIs a practical necessity. Without Insurance, or with
inadequate protection against catastrophic loss, many businesses must
severely cut back operations or simply close their doors. Governments,
on the other hand, cannot "go out of business"™ but are forced to function

with dangerously low amounts of protection or with no protection at all.
Resources of the Regulator®s Office

While the insurance industry was going through the turmoil of cash flow
underwriting from 1981 through 1985, more than one-fifth of the Insurance
Commissioner®s staff was cut. During the same period the number of
authorized insurers increased by 132. More companies meant more
premiums, more agents and brokers, more policy filings, more rate
filings--a huge increase in paperwork. This required the commissioner to
put proportionately more people onto the "paper pushing” end of the
system (See App. C).



RECOMMENDATIONS

The committee unanimously adopted the following recommendations to enable
the insurance commissioner to exercise moru effective regulatory control

of the 1insurance industry, to provide a means for guaranteeing Insurance

availability, and to prevent abusive marketing practices by insurers.

1. The Legislature should make sure insurance is available to those
needing 1t by reauthorizing and expanding the FAIR plan. The FAIR
plan, also known as the Washington Essential Property Insurance
Inspection and Placement Program, would be expanded to provide
liability insurance. The general 1idla behind the FAIR plan for fire
insurance and the assigned risk pool for high-risk drivers auto
insurance, both of which have been functioning for many years, 1Is
assuring that coverage 1is available for all.

2. The Legislature should adopt a new law requiring companies to give
120 days notice to agents and brokers prior to cancelling agency
appointments. This would prevent insurers from arbitrarily and
indiscriminatively cancelling contracts with agents and brokers,
thereby eliminating coverage for large blocks of policyholders.
This new law would give agents and brokers more latitude iIn getting
cancelled policyholders new insurance (See App. D).

3. The Leqislature should adopt a new method of funding the Insurance
Commissioner®s Office that would tie the amount of funding to the
level of activity in the insurance industry. This would provide
more stability for the regulatory staff, assuring staff cuts would
not occur at the same time more industry control 1is needed. Funding
should allow the hiring of six field rate investigators and two new
rate analysts that are needed to enable better monitoring. With
only three rate analysts and no field rate investigators, the
commissioner now must rely on information supplied by the
companies. Funding should also allow restoring six positions in the
commissioner®s consumer protection office lost during the budget
cuts and provide supporting staff for the new personnel (See
Appendices C and E).



4. The Legislature should require Insurance companies to notify
commercial policyholders of the reasons why their policies were
cancelled or not renewed. Current law requires Insurers to do this
for policyholders in the personal Insurance lines, and the law
should be extended to cover all commercial policies.

5. The Legislature should amend existing law to improve the ability of
insurance companies to comply with statutes on cancellation and
nonrenewal of insurance contracts. This would Involve United
changes to a bill adopted during the 1985 legislative session that

required insurers to give policyholders more notice of cancellation
or nonrenewal (See App. F).

In addition to the recommendations to the Legislature, the committee

unanimously recommends or endorses the insurance commissioner's actions
in the following areas:

1. The committee recommends that the commissioner return to 'Prior
Approval* on commercial rate filings. The committee recognizes that
while the commissioner has the authority to do so, more staff is
needed to implement it. This action would asr-ure that the
commercial insurance rates are fair and thoroughly "checked out*
before they are used.

2. The committee endorses the current regulatory action by the
commissioner to narrow from 40 percent to 25 percent the
"judgmental™ factor allowed companies in adjusting commercial
insurance rates above and below the filed rate.

3. The committee endorses the commissioner's recent adoption of a
regulation prohibiting insurance companies from cancelling, failing
to renew or denying homeowner policies for the Sole reason that day
care facilities are being provided in the home.

more -



In addition to the foregoing recommendations and endorsements, the
committee is taking the following direct action.

The committee has begun setting up a Legal Action Task Force to review
and collect data relevant to Washington's experience in tort law, and to
recommend any changes needed to improve the availability and
affordability of liability insurance. Based on testimony received by the
committee, some reform of Washington's tort law appears to be needed.

The committee, however, has neither the legal expertise to judge tort
reform proposals, nor enough facts pertinent to Washington's experience
to make informed recommendations of appropriate legislative action,



APPENDIX A

Cash now Underwriting ,

Cash flow underwriting had Its roots 1n the runaway Inflation that peaked
In the late 1970s and early 1980s. Federal deficits, the oil embargo,
“guns and butter" financing of the Yletnam War — whatever the reasons
for Inflation, they can also be assigned blame as the root causes of the
current dilemma. The excessive Inflation led to excessive interest
rates, which 1n turn led to the excesses of cash flow underwriting which
resulted 1n the excessive measures being taken now by Insurers against
policyholders.

In the latter half of the 1970s, inflation pushed interest rates to
unprecedented heights. Insurers began moving away from their
traditionally conservative investment philosophy in favor of the
short-term high yields that became available during those years. This
practice picked up momentum and, by 1980, the insurance industry was
engaging in a mad scramble to obtain premium income for the primary
purpose of reinvesting it at the high interest rates. Sound undeivriting
considerations were glossed over or ignored in the rush to increase the
cash flow.

The day of reckoning arrived when interest rates moved dovm to today's
levels. About the same time, the disregard for sound underwriting
started affecting the surpluses of insurance companies. An insurer's
surplus is roughly equivalent to the net worth of a conventional
business. It is the money available to pay claims if premiums are

I nadequate.



In tbe Spring of 1984. the reinsurers that had survived the rite cutting
frenzy let It be known that, as their treaties (contracts with insurance
con”anles) cane up for renewal, sanity would have to return to the
markets. By the Spring of 1385, most of the treaties that had not been
cancelled had been renewed with strict re”uiregents that the primary
Insurers Increase their premiums — particularly ia the liability lines.
The cc«T>erclal underwriters had no choice but to comply. Appendix B,
which follows, describes how the unregulated reinsurance market exercises
ultimate control over cooaercial insurance underwriters.



APPENDIX B
The Capacity Crunch and the Reinsurers

The "capacity crunch* 1s Industry Jargon referring to the insurance
companies” inability to write as many policies, measured by the amount of
mpremium™ or money taken in each year from policyholders, as they did a
few years ago. There are three reasons why the companies do not have the
capacity to handle new policyholders or even seme of their old
policyholders.

The first is that the companies' surplus (money available to pay claims
that exceed the total of premiums taken in) has diminished as Interest
rates have fallen and claim frequency increased.

Second, there are recognized industry guidelines limiting the amount of
premium property and casualty insurers can write. The amount of premium,
which translates Into number of policies written, has a fixed
relationship to the amount of surplus. Insurance companies can generally
write up to three times as much premium as they have surplus.
Historically, most insurers have written more policies -- more premium --
than three times their surplus, but have maintained their good ratings by
passing the excess premium (policies or "risks™) on to a reinsurance
company. When the reinsurance carriers pulled out of the market, that
practice was severely restricted or ended,

The third reason for the capacity crunch is that higher premiums on
individual policies meant fewer policies could be supported by a
relatively fixed or shrinking capacity. Seme companies were forced to
cancel policies to stay within their capacity level.



*

To Illustrate, assume in Insurer had $100 million of surplus and thus"
could write $300 Billion of premium based on Its own resources. Such a
company might; have written as much as $400 ai1 llion by passing excess
premium (and risk) on to a reinsurer,, The cash flow underwriting binge
has not only depleted the $100 million surplus and thus the amount the
company could writ* on Us own resources, 1t has also caused the
reinsurer to withdraw from the market. Thus, the insurance company 1s
limited 1n its writings by its own resources. If, In this exrn’le, Us
surplus had been reduced from $100 million to $90 million, the company 1s
now limited to $270 million of premlun. Instead of the $400 million it
was writing when Us surplus was $100 million and 1t had reinsurance
treaties extending Us writings to as much as $400 million. Capacity has
been reduced by $130 million — from $400 million to $270 million.

A company with Us capacity limited 1s like a merchant who can sell more
goods than he has on the shelf. The supply is constricted but the demand
continues to grow. An Insurance company In this situation will contrive
to raise premiums, be very selective 1n Us underwriting, cancel
contracts with Its producing agents, and generally conduct Itself like
any supplier In a seller's market.



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE & ?SIL\IJ(E:;'UOALASKA 00511
ECONOMIC DEVELOPMENT PHONE: 465-2500

OFFICE OF THE COMMISSIONER

December 17, 1985

Honorable Bill Sheffield
Governor
Juneau, AK 99811

Dear Governor Sheffield:

As chairman of your Task Force on Insurance Availability and Pricing, it is my
pleasure to submit the report of the task force. | believe we have fulfilled
our clearly delineated responsibility. The report summarizes the testimony
and documentation presented to the task force without making specific recom—
mendations.

The 1issue of insurance availability and pricing is expansive. The task force
accumulated a huge amount of documentation on the subject. The documents
appended to the report are only a fraction of the available data. We included

in the report only the minimal documentation necessary to adequately explain
the issues.

The task force believes that insurance issues will continue to be at the fore—
front for at least another year. We also believe that an ongoing review of
insurance issues would be beneficial.

Throughout the work of the task force, the issue of tort reform was suggested
as one of several probable causes of the insurance crisis.

It is apparent that tort reform will be a major issue in the next Legislature
and will receive prominent attention. You may, therefore, wish to consider
appointing a task force or advisory group to further study this specific
issue.

The task force 1is pleased to report to you that State agencies universally
expressed their desire to work with licensees, vendors and contractors to
resolve insurance problems stemming from State mandated insurance require—
ments. We believe this reflects positively on your Administration.

Thank you for giving us this opportunity to assist.

Sincerely

C

Loren H. Lounsbury
Commissioner

o
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SCOPE

The Task Force has been charged with determining the scope and seriousness

of problems of insurance availability and pricing.

Prior to appointment of the Task Force, it was recognized that a crisis
existed in insurance. No one had compiled sufficient information on the
various groups affected or the extent of the problem to delineate clearly
what the real crisis is. Although many solutions were being proposed
(from all sides), the basis for rational examination of the entire problem

had not been collected.

The intent of this Task Force Report is to delineate clearly the problenm,
examine the reasons for the problem, define the persons or groups affected
by the problem, capsulize pertinent testimony, and to present the docu—

ments and evidence collected by the Task Force.

It is not within the scope of the Task Force to make recommendations or to

endorse recommendations made by others.



SUMVIARY

The Task Force has found that the problems associated with insurance
availability and cost are not unique to Alaska. They impact directly or

indirectly every citizen in the entire country.

Many underlying causes contribute to the numerous separate problems which
have been referred to as the insurance crisis. We have verified to our
satisfaction that the majority of major insurers definitely have lost sub
stantial amounts of policyholder surplus during the past year. This
impairs their ability to offer as much insurance to consumers, because of
diminished financial capacity. Many insurers have been put into liqui—
dation or rehabilitation by State regulators due to severely impaired

financial condition.

Insurers acted foolishly in overcompeting for business 1in prior years in
order to reap investment income. When investment yield fell at the same
time that insurers were experiencing higher than anticipated claims
awards, premiums were forced to adjust dramatically upward and underwrit—

ing criteria tightened.

The Insurance Report for 1985 prepared by the Division of Insurance com—
piles premium and loss figures for admitted insurers for calendar year
1984. It indicates that the experience of insurers in Alaska was uneven.

Some 1insurers had profitable years while others were not so fortunate.



However, overall insurers had better pure loss ratios (claims vs.
premiums) in Alaska than the national average. Although comparisons of
premium and losses do not account for the expenses of operation, these are
similar comparisons to other types of comparisons included in the appendix
for national experience. Despite a better than average performance, the ~*
small volume of business and high cost of operation still makes Alaska a
less than attractive place to insure risks. A significant factor to con—
sider when reviewing the report is that the accumulation of coverages for
premium and loss comparisons, tends to hide bad losses by a particular
subcoverage by combining them with profitable subcoverages to show an
average loss or gain. Thus, day care experience 1is comingled with many

other lines making it impossible to examine it separately.

It appears that insurers are selecting out subgroups of coverages to
improve profitability, to mesh with reinsurance coverage, or to concen—

trate their efforts in areas they feel more competent to underwrite.

The Task Force finds that in Alaska most coverages are available at some
price either from the regulated or unregulated insurance market, for those
insureds that have good claims experience and are high quality risks.
However, excess policy limits are sometimes unavailable, and insurers who
have been largely unprofitable have limited capacity to issue insurance

policies even at adequate rates.



FINDINGS

A. THE TASK FORCE CONCLUDES THAT EVERY ALASKAN IS DIRECTLY OR INDIRECTLY
AFFECTED BY THE HIGHER COST OF INSURANCE WHICH 1S BEING DEMANDED IN

TODAY*"S MARKETPLACE.

B. THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS
WERE INSURABLE AT LEAST FOR PRIMARY LIMITS IN VIRTUALLY ALL CASES IF
THE INSURED WAS WILLING TO PAY 1iHE HIGH COST. MUCH, BUT NOT ALL, OF

THIS INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

C. WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE

IN MANY CASES.

D. THE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT
ISSUE BY MANY WITNESSES.  TORT REFORM IS A BROAD CONCEPT WHICH HAS
MANY SPECIFIC PARTS EACH OF WHICH REQUIRE EXHAUSTIVE STUDY AND IS FAR
BEYOND THE SCOPE OF THE TASK FORCE TO COMMENT KNOWLEDGEABLY ABOUT.
THE TASK FORCE ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE
GOVERNOR®S MEDICAL MALPRACTICE INSURANCE COMMISSION (1975) AND THE
BODILY INJURY REPARATIONS ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE

INCLUDED IN THE APPENDIX. THESE REPORTS BOTH CONTAIN COMMENTS ON TORT

REFORMS.



E. THE TASK FORCE FINDS THAT THE INSURANCE CRISIS 1S NATIONAL OR INTER—
NATIONAL IN SCOPE. THE PROBLEMS EXPERIENCED IN ALASKA ARE NO DIFFER—

ENT THAN EXPERIENCED IN OTHER STATES.

THE TASK FORCE FINDS THAT MANY THINGS ARE CURRENTLY BEING DONE TO EASE THE
INSURANCE CRISIS. THE FOLLOWING ARE AREAS WHERE THE STATE 1S ACTIVELY

WORKING TO RESOLVE THE PROBLEMS.

1. THE DIVISION OF RISK MANAGEMENT HAS BEEN WORKING WITH STATE

AGENCIES ON REVISION OF STATE CONTRACT INSURANCE REQUIREMENTS.

/ 2. THE DIVISION OF INSURANCE HAS ESTABLISHED A MARKET ACCESS PROGRAM

TO ASSIST INDIVIDUALS IN LOCATING INSURANCE COVERAGE.

3. THE DIVISION OF INSURANCE HAS ESTABLISHED THE CADIS (COORDINATION
OF ALASKA DAY CARE INSURANCE SEARCH) PROGRAM TO IDENTIFY
POTENTIAL MARKETS AND SHARE INFORMATION WITH BOTH INSURANCE PRO—

DUCERS AND DAY CARE OPERATORS.

THE TASK FORCE RECOMMENDS THAT THE DOCUMENTS COLLECTED DURING THE TASK
FORCE RESEARCH BE READ BY ANYONE WHO INTENDS TO PROPOSE A SOLUTION TO THE

COMPLEX PROBLEM WE ADDRESS AS THE INSURANCE CRISIS.



HOW INSURANCE IS REGULATED

INSURANCE 1S A HIGHLY REGULATED INDUSTRY IN WHICH THE INDIVIDUAL STATES,
NOT THE FEDERAL GOVERNMENT, HAVE COMPLETE JURISDICTION. IN ORDER TO REGU—
LATE INSURANCE MORE UNIFORMLY AMONG THE STATES AND TO AVOID SERIOUS DUPLI—
CATION OF EFFORTS, THE STATE REGULATORS CREATED THE NATIONAL ASSOCIATION

OF INSURANCE COMMISSIONERS.

THROUGH THE NAIC, ACCOUNTING AND FINANCIAL REPORTING BY INSURERS HAS BEEN
STANDARDIZED AMONG THE STATES. EVERY ADMITTED INSURER DOING BUSINESS IN
ALASKA MUST FILE THE STANDARD NAIC FINANCIAL REPORTING STATEMENT WITH THE
DIRECTOR OF INSURANCE. THE ANNUAL STATEMENT IS COMPREHENSIVE AND IS
SPECIFICALLY DESIGNED TO REFLECT THE INFORMATION REQUIRED TO DETERMINE THE
FINANCIAL HEALTH OF THE INSURER. THE DIRECTOR HAS THE AUTHORITY TO CON-—
DUCT EXAMINATIONS OF INSURERS IN ORDER TO VERIFY THE TRUTHFULNESS OF THE
FINANCIAL STATEMENTS. EACH COMPANY 1S PERIODICALLY EXAMINED TO DETERMINE
ITS SOLVENCY, BY NAIC EXAMINER TEAMS, MADE UP OF EXAMINERS FROM VARIOUS
STATE INSURANCE DEPARTMENTS. ALASKA CONDUCTS SOME OF ITS EXAMINATIONS

THROUGH NAIC EXAMINATION TEAMS.

THE NAIC ENTERS INFORMATION FROM INSURER FINANCIAL STATEMENTS INTO ITS
COMPUTER WHICH IS DESIGNED TO COMPUTE SIGNIFICANT RATIOS AND COMPARISONS.
COMPANIES WHOSE RATIOS ARE FOUND OUTSIDE THE NORMAL PARAMETERS ARE
TARGETED FOR IMMEDIATE EXAMINATION. IN 1985, OVER 200 INSURERS FAILED

SEVEN OR MORE OF THE ELEVEN RATIO TESTS.



THE NEEO FOR IMMEDIATE EXAMINATION OF THESE COMPANIES HAS SEVERELY TAXED
THE ABILITIES OF THE STATES® EXAMINER TEAMS TO CONDUCT TIMELY EXAMINATIONS

OF THE MOST SERIOUSLY TROUBLED COMPANIES.

ALASKA ALSO DEPENDS HEAVILY ON SURPLUS LINES INSURERS WHO OPERATE IN A
TOTALLY UNREGULATED SYS. X. ALASKA STATUTES REQUIRE INSURANCE PRODUCERS
TO ATTEMPT TO PLACE INSURANCE IN ADMITTED OR REGULATED INSURERS FIRST. IF
COVERAGE 1S UNAVAILABLE IN THE ADMITTED MARKETS-, THEY MAY PLACE COVERAGE
THROUGH A SURPLUS LINES BROKER IN THE UNREGULATED MARKET. ALASKA RELIES
HEAVILY ON THE SURPLUS LINES MARKET FOR MARINE, AVIATION, PROFESSIONAL
LIABILITY, EXCESS LIMITS AND OTHER NONSTANDARD CLASSIFICATIONS. NO RATE

OR POLICY FORM RESTRAINTS APPLY TO SURPLUS LINES INSURERS.

ALL ADMITTED INSURERS DOING BUSINESS IN ALASKA ARE REQUIRED TO SUBMIT
INSURANCE RATES AND POLICY FORMS TO THE DIRECTOR OF INSURANCE FOR APPROVAL
PRIOR TO USE. ONLY A FEW EXCEPTIONS TO THESE FILING REQUIREMENTS EXIST.
STAFF LIMITATIONS PRECLUDE THE DIVISION FROM CLOSELY SCRUTINIZING EVERY
RATE AND FORM FILI G PRESENTED; HOWF _'R, THE DIVISION DOES A CURSORY
REVIEW OF EACH FILING TO SELECT A LIMITED NUMBER FOR DETAILED EXAMINATION.
RATES ARE REVIEWED TO DETERMINE THAT THEY ARE ADEQUATE BUT NOT EXCESSIVE
BASED ON PROBABILITIES OF FUTURE EXPECTED LOSSES ACCORDING TO THE BEST

ACTUARIAL INFORMATION AND ASSUMPTIONS AVAILABLE.



PUBLIC TESTIMONY

The Task Force heard testimony from a broad spectrum of Alaska®s entrepre—
neurs. Represented in th*"~ group were day care facilities, architects,
engineers, aircraft operators5 commercial vehicle operators, bar owners,
fuel oil distributers, commercial fishermen, school districts, munici—
palities, security services, nonprofits, Native corporations, school bus
contractors, and State agencies. It is safe to speculate that, with the
possible exception of private passenger automobile insurance and home—
owners insurance, all property and liability insurance has been affected

to some degree by the current insurance market situation.

Anyone who needs to purchase property and liability insurance will be
affected by higher insurance cost this year. Additionally, the Task Force
learned that some businesses faced higher rate increases than others.
Liability insurance rates increased more thin property rates and some

types of liability coverages increased more than others.

THE TASK FORCE CONCLUDES THAT EVERY ALASKAN 1S DIRECTLY OR INDIRECTLY
AFFECTED BY THE HIGHER COST OF INSURANCE WHICH 1S BEING DEMANDED IN

TODAY*"S MARKETPLACE.

Seve/al witnesses testified that they were unable to obtain any insurance
coverage whatsoever. Further examination by Task Force staff reveals that

several different reasons for the "l can"t get insurance"” statements.



" Some have been offered insurance at a price which 1is deemed to be so high
as to preclude purchase. Others have been told by one or more agents that
it isn"t ava.laule. Task Force staff has successfully found markets for
the majority of these people after canvassing the marketplace. Coverage
was not always inexpensive but was available in most cases 1if enough time
and effort were expended. |In the few cases where insurance was not found,
the particular risk was not insurable even though others in its same class
of risk were insurable. Examples were individual claims history, con—
dition of a particular fishing boat and inability or unwillingness to
institute loss control measures. In only a very few cases was no coverage

found for a class of risk. Pollution coverage and sexual abuse coverage

for day care operations were not offered at any price.

ADivision of Insurance staff were successful in finding limited markets at
some price for wooden fishing vessels, fuel distributors, day care
operators, fireworks display ,-S, liqucr liability and others when

the particular policyholder did not have ooor loss history or an unsea—

worthy vessel.

A related problem was nonavailability of required excess limits coverages.
Although Uliquor liability is available for primary limits of £300,000 per
occurrence, higher limits were not always found. The same is true in
other classes of insurance such as fuel delivery, day care, and pro—
fessional liability. "~If entrepreneurs require high policy limits, they

may not always be able to procure them.



One reason given for lack of higher limits was the inability to generate
enough premium in the excess layers where losses are less frequent but
more severe. Another reason was primary insurers lacked the internal
capacity to retain the exposure and were unable to find reinsurers to

share the risk.

THE TASK FORCE FOUND THAT THE BEST RISKS OF MOST CLASSES OF BUSINESS WERE
INSURABLE AT LEAST ru.T PRIMARY LIMITS IN VIRTUALLY ALL CASES IF THE
INSURED WAS WILLING TO PAY THE HIGH COST. MUCH, BUT NOT ALL, OF THIS

INSURANCE WAS OFFERED IN THE UNREGULATED SURPLUS LINES MARKET.

=/WE FURTHER FOUND THAT HIGHER POLICY LIMITS WERE NOT READILY AVAILABLE IN

MANY CASES.

Many persons testified about what they felt was the urderlying cause of
the insurance crisis and their own personal crisis if insurance coverage
was unavailable. Summary of the testimony of the vast majority of the
witnesses leaves the Task Force with the impression that the wif.nesses
were frustrated with the liability imposed upon them by the courts o by

their insurers settling cases in which they did not feel they were liable.

Although witnesses expressed willingness to accept responsibility for what
they interpret as their own negligence, almost everyone expressed resent—
ment of the actual or potential negligence and related high awards
assessed against them by the legal system. In short, they believe the

theories of negligence and compensation imposed by the civil justice

-10-



system are out of synch with their own. The proposals of the Citizens
Coalition for Tort Reform included in the appendix summarize the various

specific suggestions made by the pro tort reform witnesses.

Two witnesses gave testimony 1in opposition to tort reform. The disparity
in numbers of persons for and against tort reform relates to the nebulous
make up of persons who would benefit from the no tort reform option.

These are 1in most cases persons who have not yet been injured but who will
in the future seek recovery through the civil justice system. Since they
are presently unidentified, they did not testify. Clearly aligned with
this group of future benefactors of the present system are the attorneys
who have represented injured parties in the past and who presumably will
be asked to obtain recovery for persons injured in the future. In

essence, they testified on behalf of their future clients.

Paul Cossman®s letter to the Task Force summarizes the testimony in

opposition to tort reform and 1is included in the appendix.

7THE TASK FORCE FINDS THAT TORT REFORM WAS RAISED AS A SIGNIFICANT ISSUE BY
MANY WITNESSES. TORT REFORM IS A BROAD CONCEPT WHICH HAS MANY SPECIFIC
PARTS EACH’OF WHICH REQUIRE EXHAUSTIVE STUDY. IT IS FAR BEYOND THE SCOPE
OF THE TASK FORCE TO COMMENT ON TORT REFORM AT THIS TIME. THE TASK FORCE
ACKNOWLEDGES TWO PREVIOUS REPORTS, THE REPORT OF THE GOVERNOR’S MEDICAL
MALPRACTICE INSURANCE COMMISSION (1975) AND THE BODILY INJURY REPARATIONS
ADVISORY COMMITTEE (1979) BOTH OF WHICH ARE INCLUDED IN THE APPENDIX.

THESE REPORTS BOTH CONTAIN COMMENTS ON TORT REFORMS.
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DOT INSURANCE REQUIREMENTS

During one of the Task Force meetings, Department of Transportation
requirements for contractor bonding and insurance were discussed.

Although the department has the ability to waive bonding requirements,
they seldom, if ever, do so. Apparently, the decision has been made that
contractors who are unable to obtain bonding do not necessarily have the
financial capability of financing the job and successfully performing the
contract performance. If DOT waives the bond requirement, the State could
end up with no recourse in the case of contractor defau"t. DOT did
express some interest in bidding certain contracts for architects and
engineers with and without professional liability insurance in order to
better define the insurance cost of the job. Cost benefit comparisons
could be made for the specific job to determine the merit of insurance.
They also are considering waiving professional liability insurance on con—
tracts where in-house expertise 1is available to monitor and approve the

contract work for quality.

Although DOT could eliminate insurance and bonding problems for con—
tractors dealing with the State by simply not requiring insurance, they
must also consider the increased liability and exposure to the State which

is assumed by the process.
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LOSS CONTROL

Although the Task Force heard from numerous individuals and groups on the
availability and price of insurance and some commented on the high cost of
resolving loss through the legal system, little testimony centered on
elimination of or reduction in loss frequency. Any resolution of the
crisis involving transfer of risk to insurers would be incomplete without

fully exploring cost containment through loss prevention.

Loss control is an individual, industry and government function. One con—
cern expressed to the Task Force in written testimony was that any reso—
lution of the crisis must include continued and possibly increased State
effort in policing labor standards, law enforcement and license qualifi—
cations. Insureds also have an obligation to control their own loss

expense through prevention.

Documents submitted to the Task Force and testimony support the national
and international scope of the insurance crisis. A report prepared by the
State of New Jersey summarizes the problems reported by the majority of
states. Other documents support the contention that European insurance
markets have withdrawn or are about to withdraw from the U.S. market due
to severe losses. Only a small portion of their book of business is con—

centrated in the U.S. but the majority of their losses have been sustained

here.
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THE TASK FORCE FINDS THAT THE INSURANCE CRISIS IS NATIONAL OR INTER—

NATIONAL IN SCOPE. THE PROBLEMS EXPERIENCED IN ALASKA ARE NO DIFFERENT

THAN EXPERIENCED IN OTHER STATES.

The general consensus of the information sources surveyed by the Task

Force was that nationally insurers began competing aggressively for
premium dollars for investment purposes in 1979. High interest rates

could provide profit to the extent that some underwriting loss could be
offset. New insurers were formed to take advantage of high profits
generated by small underwriting losses and high investment yield. As com—
petition increased the law of supply and demand caused rates to drop
further. As the competitive spiral decreased premium rates, inflation
slowed and interest rates fell. Insurers found that they could not
increase premiums in order to make up for lost interest income. To do so

meant almost instant loss of new business to lower priced competitors.

At the same time that rates were at a seriously inadequate level, insurers

began to experience increased losses.

Had rates remained at the 1979 level they would not have generated profits
in many lines of insurance. |Increased social pressure and liberal inter—
pretation of policy language by the courts caused coverage for claims
which 1insurers had intended to exclude. It caused average awards to
increase and promoted the rare but often quoted multi-million dollar

awards for seemingly minor or questionable negligence.



Reinsurers were the first to put the brakes on the cycle. Reinsurers
typically receive a percentage of the premium and take a percentage of the
risk of the primary insurer. Figures show that reinsurers were hardest
hit in the loss ratio column. When they gave primary insurers the ulti—
matum across the board of more premium or no reinsurance, premiums

increased.

Year-end 1984 insurance company results showed severe losses. More
importantly the losses decreased policyholder®s surplus, the ultimate
measure of an insurers ability to write new insurance policies. With the
substantial decrease in surplus, insurers were unable to write as much
insurance in 1985 as they had in the previous year..- Other insurers clo:ed
their doors because of insolvency or to pursue other more profitable

ventures.

As a result of the insurers®™ folly in pursuit of investment profits and
their unwillingness to increase rates in the face of aggressive com—
petition during the past few years, we are experiencing two distinct
problems today: (1) insurance industry capacity falls short of the
national demand for insurance, and (2) insurance rates which have been
depressed for six years are taking a quantum leap in 1985 in order to be
adequate for current year losses. Profit, if any, will go to rebuilding

surplus which has the effect of increasing insurance capacity.



HON ALASKA FITS INTO THE NATIONAL SITUATION

Despite 1its geographic size, Alaska accounts for an almost insignificant
portion of insurance premium in the U.S. marketplace. Even in the period
of excess capacity and cut rate premiums, the Division 0" Insurance A
devoted substantial efforts toward attracting insurers to do business 1in
Alaska. High costs relative to the small volume, lack of local servicing
and the perception of Alaska in the lower 48 are constant obstacles to
attracting new markets. Alaska is the last state market many insurers
enter and the first to feel the company®"s consolidation of business

efforts. Generally, insurers faired better in Alaska, on a pure loss

ratio basis, than the national average.

The Division of Insurance believes its long-term efforts to encourage
insurers to operate profitably has lessened the present insurance crisis
to a large degree. Since Alaska business is largely insignificant to many
insurers, any move to pressure them into areas they perceive to be unpro—
fitable or potentially volatile may cause them to shift their underwriting
to another part of the country. To the extent Alaska cultivates insurers
and encourages their participation, capacity may be attracted here from
other states. At least for the present time total 1insurance capacity does
not exist in sufficient amount to satisfy the national need. The parti—
cular efforts and conditions in each state, therefore, affect the amount

of insurance capacity dedicated by insurers to that state.



INSURANCE [INDUSTRY RESPONSES

Insurers interviewed by the Task Force staff made recommendations that
they considered would improve the availability of insurance in Alaska.
The h",w,hest priority was related to reforms in the civil justice system
that would give stability and predictability to liability claim settle—
ments and judgments. Joint and several liability, caps on awards for
wrongful death and pain and suffering, disclosure of collateral source
recoveries and prejudgmentinterest, were high on the insurers®™ list.
The industry was severely impacted by the recent announcement by the
chairman of Lloyds of London that Lloyds would not insure casualty risks
in the 1J.S. after this year because of their frustration with the U.S.
legal system. Insurers have responded by asking for tort reform and by
switching to a "claims made™ form of liability policy. "Claims made"
policies respond to losses reported during the policy period only as
opposed to covering claims which occurduring the policy period but are
reported years later. The full impactof the new form will only be known

after policies have been in effect for several years.

Insurers did not hesitate to point out the seriousness of their efforts to
turn massive losses into profit in the short-term. Further losses would

put insurers out of business. Participation in guarantee association pro—
grams for insolvent insurer bailout would exacerbate the problems for cur—

rently marginal insurers.



Insurers stated that they would devote their limited capacity to the best
risks and coverages. Any line they felt had potential for unexpected
claims or catastrophic loss would be avoided or priced to guarantee pro—
fitability. Being forced to unwillingly write coverage for classes of
insured that have an unpredictable risk and/or the potential for
catastrophic loss or to subsidize the rate, would be cause for the insurer
to reevaluate their overall profit <«"ntial in that state and to readjust
overall company strategy. Insurers r .so holding back until they
determine the cost and availability of their reinsurance and the

exclusions it contains for certain types of risks.

DIVISION OF RISK MANAGEMENT RESPONSE
t
State insurance programs have also been adversely affected by the present
insurance market situation. Public entities, including states and munici—
palities of all size:, have been singled out by the insurance industry as
difficult risks due to type and variety of exposures and deteriorating
claims experience. Risk Management is well aware of the current market

problems, and they have empathy for others caught in the same problem.

They see risk management or "management of risk™ as a program requiring
three elements of attention: (1) insurance, including various levels of
self-insurance; (2) claims control to fairly and quickly adjust or adjudi—
cate claims against the State; and (3) loss prevention or loss control

programs designed to reduce the number and severity of claims. As we are
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forced to higher levels of self-insurance, loss prevention programs become
paramount 1in control of costs. Risk Management is now providing agencies
with useful claims reports and analysis on a quarterly basis. This should
help locate and identify problem areas that can be corrected. Another
important segment of loss control involves State contract insurance
requirements. These are necessary to prevent the State from having to pay
or defend claims caused by negligent acts of independent contractors

unless the State by its own negligent acts is also responsible.

The Division of Risk Management is in complete agreement with Task Force
recommendations concerning reassessment and possible revision of State

contract insurance requirements.

Risk Management has been working with State agencies on revisions of
insurance requirements for a number of months. They have addressed these
issues both on an irdividual contract basis, and, .vhere applicable, on a
specific program basis. They are also in the process of revising several
elements of Appendix B ("boiler plate” insurance requirements for many
agency contracts) to help alleviate the problem where these insurance

requirements are 1i.i general use.

Due to the great variety of State contracts, it is very difficult to adopt
one program or even a series of programs that fit the needs of all con—
tract agreements. They, therefore, look upon "boiler plate” requirements
as "guides" and Risk Management will work with any of the State agencies

to consider revisions when necessary.



Risk Management services should be looked upon as a resource available to
all State agencies or contractors. They are willing and anxious to meet
with agency contract officers or other personnel at any time to explain

the State program and to understand or assist with agency insurance

problems.

They believe it is in the agencies®™ best interests to remain involved in
insurance decisions or deviations because the agencies attest better to

the type of work involved, inherent exposures, possible statutory require—
ments, and the importance of the program or contract "to the best

interests of the State."

To reiterate, they cannot emphasize too strongly that "boiler plate”
insurance requirements are considered by Risk Management as "guides."

While 1in many cases these requirements have been set for good and suf—
ficient reasons, there are also may types of contracts depending on super—
vision, type of work, and other reasons that, as a practical matter, call
for modification of such requirements. When these cases are called to

Risk Management®"s attention, they have been recommending accordingly.

The present insurance crisis will probably remain with us for another two
or three years, especially in the areas of professional or hazardous

liability and property exposures. Recognizing this market situation, Risk



Management will continue to respond to the difficulties the private sector
has in meeting State insurance requirements. So far, in most instances

they have been able to agree on alternatives acceptable to both parties.

MARKET ACCESS PROGRAM

After the first Task Force meeting, many individuals have called the

Division of Insurance for assistance in finding insurance coverage.

The division undertook on an experimental basis a market availability pro—
gram to these displaced persons. In the majority of cases, diligent
market search turned up coverage for these people. Although very time
consuming and insufficient on a per policy b”sis, this experiment proved
that few reasonable risks are unable to be insured by someone at some
price. The division is working on several ideas which may increase the

efficiency of this program in order to make it relatively cost effective.

CADIS

(Coordination of Alaska Day Care Insurance Search;

EVOLUTION AND CONCEPT

During February and March 1985, the division became aware of a growing
problem for day care operators attempting to purchase or renew day care
liability insurance. Numerous articles have been written on the subject

in a variety of publications.



Since the time that the division became aware of the problem, we have
attempted to identify potential markets and share the information with
both 1insurance producers (insurance agents and brokers) and day care

operators. We have also advised operators how to approach the market.

We understood from the beginning that this challenge could not be met with
empty rhetoric. It has to be met with a program of active cooperation by
all involved parties. We have used this opportunity to create and test a
pilot program wherein we attempt to identify markets, 1identify their
needs, and bring the buyer, intermediary and seller together. This
approach is also useful in attracting new markets. It has, in fact,

already attracted a marki?t that was not generally available prior to the

development of CADIS.

Division personnel have spent many hours talking to individual operators,
speaking before groups, meeting with other State agencies and discussing
the situation with insurers. From this has come an understanding of the

problem and the seeds of how the challenge might be approached.

It became clear in talking with operators that, at the very least, under—
writers must be suffering from a severe information deficiency. It was
also discovered that much information was available from the permitting

and licensing agencies. CADIS attempts to get the information flowing to



those needing it to make decisions. It also helps the operator to under—
stand the insurers concerns and needs, and shows how the information gap

can be bridged.

MECHANICS OF CADIS

The approach developed in cooperation with the Department of Health and
Social Services and the Department of Education starts with the day care
operator. Each licensed day care operator has been informed by the appro
priate regulatory agency of the existence and availability of CADIS. The

operators have been advised how they might participate in CADIS.

If a licensed operator wishes to participate in CADIS, the operator has

been told that his or her insurance producer should be supplied with the

following documents:

If the licensed day care operator is regulated by the Department of
Health and Social Services, a copy of the evaluation report completed
by the licensing worker of the Department of Health and Social

Services.

If the licensed day care operator is regulated by the Department of
Education, a copy of the application for pre-elementary certification
the pre-elementary certificate, and the written on-site review
inspection evaluation of the preschool facility, if available (some

preschools do not have this report).



In addition, the following must be included in all cases:

A copy of the fire and sanitation inspection report.
Pictures of the facility showing pertinent underwriting features:

1. The front of the facility with fence and fire hydrant, if avail—

able
2. General exterior layout
3. Inside of the building showing general layout
4. Kitchen area
5. Playground equipment
6. Any barriers or features designed to prevent children from reach—

ing items that are hazardous to their health or safety

7. Stairs, 1if any

After the insurance producer receives this packet, the producer can con—
tact this office and request identification of those companies currently
accepting the particular kind of insurance under CADIS. The producer can
then submit the packet to the companies with the appropriate application.
We are asking the producers to advise us of the results as a means to

monitor the success of the program.

There 1is no guarantee that coverage will be granted by the insurer, but
such a package will oe more attractive than that generally provided before

this program was designed. We have already received favorable comments



from one insurer concerning the quality of submissions. It should be

clearly understood that this is a purely voluntary program. It is not an
assigned risk plan and should not be characterized as one. At this stage,
we believe that the program can be endangered by misconception, so we are

treading very cautiously. We believe that the program is working, even at

this early stage.

EFFECT ON PARTIES

The effect of this effort of the various parties 1is, in itself, of value.

The licensed day care providers can receive assistance in locating
coverage needed to maintain, license and operate their business.

Initially, the program will put them in touch with admitted companies
through their agent or broker. This has the advantage of having the pro—
tection afforded by the Alaska Guaranty Association Act. These will be
companies subject to rate and form review, which should reduce the

potential for outlandish pricing.

insurance producer has the advantage of being provided the most desir—
able of situations, an informed buyer with a complete submission package
and the markets to approach with that package. This should result in sub—
stantial reductions of the time required to put together the materials
needed when approaching an underwriter. The producer also has the
attraction of using an admitted market with 1its known protections. That

represents one less exposure to the producers surplus lines brokers bond.



The 1insurance company will receive submissions that will be unusual in
quality resulting in less effort in putting together the information
needed to underwrite properly this class of business. This approach will
make the resulting portfolio of risk more attractive to the
insurers/reinsurers. Hopefully this should stabilize the market somewhat.
It will give them insureds that have a better understanding of the risk
the insurer 1is taking and one who is willing to reduce the hazards that
could result in loss. This will certainly beattractive to an insurer

willing to look at this line of insurance.

WHAT NEXT

At this time, the program is limited to licensed day care operations. To
some degree it can help preschools regulated by the Department of Edu—
cation. We are exploring ejpansion of the program to operators not
subject to licensure. We are also looking tothe surplus lines market for
a broader base of coverage availability. The program will undoubtedly be

subject to fine tuning for some time.



LEGISLATION

Legislation has been submitted which will require insurers to give longer
notice of cancellation to insureds and return unearned premium prior to
the effective date of cancellation. This will allow additional time to
find replacement coverage and provide funds to the insured to apply to the

new policy.

ALTERNATIVES FOR INSURANCE

Within staff time and personnel limitations, the Division of Insurance has
provided assistance to entities seeking alternatives to commercial
insurance such as self-insurance, formation of captive insurers or pools

and risk avoidance through loss control.

The Task Force believes thatmontinuation of these ongoing responses is

appropriate.

LICENSE AND CONTRACT REQUIREMENTS

We encourage all State agencies to review insurance criteria they impose
on others as license requirements or contract requirements, to determine

that they are reasonable and appropriate.



Liability awards have increased at a much greater rate than the cost of
living or inflation rate and at a greater rate than anticipated by
insurers. The civil justice system has gradually expanded theories of
liability so that more acts or failure to act are found to be negligent
conduct. As insurers are asked to accept this transfer of negligence from
individuals, they must anticipate the probable future expansion of legal

theories in order to properly charge for the insurance product.

Insurers are also responding to expanrfion of legal theories with new
policies and language which limit coverage for some exposures, in some
cases limiting the time in which claims may be covered, and limiting the
cost or defense and attorney fees. In effect, they are refusing to accept

the transfer of certain types of risk that they feel are unpredictable or

unreasonable at this time.

Individuals find that they are less able to transfer the cost of their own
negligence to insurers. The punishment afforded by punitive damages is
more likely to be assumed by the negligent person than by an insurer 1in

the future.

Insurers having hit their financial low in 1985 have adjusted their
practices and anticipate some profits in the future. This has caused
insurance stocks to increase in value over prior year lows. As insurers

build up their surplus through profitable underwriting, insurance capacity

will increase.



THE TASK FORCE RECOMMENDS THAT THE DOCUMENTS COLLECTED DURING THE TASK
FORCE RESEARCH BE READ BY ANYONE WHO INTENDS TO PROPOSE A SOLUTION TO THE

COMPLEX PROBLEM WE ADDRESS AS THE INSURANCE CRISIS.
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ToritReform:

A Comprehensive Solution
ToThe Crisis In
Civil Justice and Insurance

The Citizens Coalition for Tort Reform
738 H Street, Suite 100
Anchorage, Alaska 99501



Civil Justice: Unnecessarily Inefficient and Costly

Atort is literally a wrong. Tort actions seek to redress wrongs in a court of law. A close look at how the tort
reparations system works in 1986 reveals that it3 not working. The system is mired in i..jfficiency, punctuated
with greed and demonstrably unaole to deal with the great bulk of its caseload in a timely and fair manner.

It often takes three to five years to settle a case. Only 30 to 40 per cent of the costs of reaching a settlement go
tovictims, and that does not include costs of the court system.

The economic costs to society are staggering and difficult to precisely quantify. Itis clear that the hefty increases
in insurance rates affect the price of nearly every product or service we purchase. Itis a tax— a tax imnposed by
defauh, without full political and social evaluation ofits impact.

A society that can send men to the moon ought to be able to settle liability claims in a more effective way. Most
other western countries do.

The Comprehensive Solution

The tort reparations system needs a thorough overhaul. Alaska can no longer afford the luxury of having its
courts administer a giant lottery where a victim may win a fortune, but more likely will find the pot at the end of the
rainbow empty.

Alaska and other states hav<: een dabbling in tort reform for ten or 15years and there is adequate evidence
major changes in the tort reparations system are essential. The fundamental goal of tort reform is to restore

predictability to the tort system.

All manner of solutions to the insurance crisis have been proposed including tighter regulation of insurance
companies, state-backed insurance funds and reform of the tort system. More regulation may be useful and a
state-supported fund may provide temporary relief to some. However, without stopping the flagrant abuses of the
tort system, liability will continue to be a serious problem for business, government and consumers.

The following proposals address the major faults of the tort system. They are intended to restructure the process
to allow more efficient and effective dispute resolution. These reforms wouk get a higher proportion of damage
payments into the hands of plaintiffs while protecting the rights of defendants and the public which ultimately
pays the bills.

Joint and Several Liability

If more than one defendant in found partly responsible for an injury, each can be held “jointly and severally"
liable for all damages. This means that if one defendant is unable to pay, the other defendants must pay the
entire award. Responsibil.ty should be apportioned according to the degree of fault and each defendant's
requirement topay damages should reflect his share ot responsibility for the injury.

Noneconomic Awards

Noneconomic awards compensate a victim for intangible losses— loss of consortium, pain and suffering,
traumatic experiences and other things for which no established economic vali ; exists. A limit on this kind of
arbitrary award will help establish consistency and fairness in this no-man's land. We suggest a maximum award
0fS250,000 perincident. The U.S. Supreme Court has upheld such a law in another state.

Structured Settlements

Damages awarded for predicted future losses should be computed at their present economic value. The injured
party would have an option to accept lump-sum payment at present value or accept structured payments running
over a period of years and equal to the total award. This guarantees financial supportand care for a long time,
often for life.

Collateral Income Sources

Insurance payments which have been made to an injured party should be disclosed to the jury and should be
protected from recovery in ihe event the victim receives an award. Under current rules, juries cannot be told
about existing medical or ctuer insurance coverage. If the injured party receives an award, the insurance
companies which have fulfilled their obligations may sue for repayment from the victim.



Sliding Contingency Fees

Plaintiff attorneys today can take upwards of 40 percent of a total award verdict. A sliding scale will increase the
proportion of the award which actually goes into the victim3 pocket as the size of the award increases. Where the
sliding scale is now in effect, lawyers still work on contingency fees, but victims recover a greater share of
awards. The U.S. Supreme Court has upheld this principle.

Itemized Jury Awards

Jury awards for damages should specify amounts for monetary losses, noneconomic losses, future losses, past
expenses and ether losses. This will help to eliminate arbitrary awards based upon showmanship or prejudice
and introduce an element of rationality in award construction. An itemized award which is grossly unfair to either
the victim or defendant can be more effectively appealed than a lump-sum award.

Rule 82

Rule 82 is unique to Alaska. Itis a device to increase attorneys’fees above the agreed level by order of the court.
The rule was originally adopted to apply in certain public interest lawsuits, but it has been extended to cover most
liability suits. Itsimply adds up to 10percent to the cost ofawards without serving the originally intended public
purpose.

Arbitration

Tort litigation is time consuming and expensive. Claims under $50,000 should be required to go to arbitration
before being heard in Superior Court. Either party would be free to appeal the arbitration decision to the courts,
however the results of the arbitration could be admitted in evidence at any subsequent trial. Experience
indicates that the effect would be to reduce the number of cases going to court, lower the costs of resolution and
ultin:ately get more money into the hands of victims without great delays.

Notice of Policy Cancellation

Individuals, businesses and professionals have been suddenly cut off from their insurance programs.
Companies should be required to give 60-day notice of changes in coverage. This would avoid drastic
disruptions in people ability toearn a living.

Pre-judgment Interest

Interest is often paid on awards. It should accrue from the date an action is filed. Currently, interest accrues in
many cases from the date of the occurrence— even if no claim is filed for years. A defendent should not be
required topay interest covering that period of time when he may have had no knowledge of his liability.

Wrongful Death Statute

Where there are no dependents, wrongful death monetary awards should be limited to $25,000. A wrongful death
is always unfortunate, but itis questionable public policy which permits— even encourages— distant relatives and
lawyers to reap a windfall at the expense ofotherpolicy holders and the public.

PunitiveDamages

Punitive damages is the civil justice system? way of punishing defendants for conduct particularly offensive to
society, therefore, punitive damages should be paid to the State of Alaska. Society as a whole should share the
benefits ofpunitive damages (which are rarely covered by insurance).

Statute of Limitations

The current statutes of limitation must be clarified to make sure that lawsuits are brought within a reasonable
time. Recent court decisions make it possible to file suits in the distant future, making risks totally unpredictable.
The alternatives to a functional statute of limitation are insurance devices which effectively establish these limits
without benefit of public policy considerations. These devices (claims-made policies) can cause severely
reduced public protection and even reduced availability ofsome goods and services.



Frivolous Suits/Untrue Allegations

An Indiana woman purchased a box of Cracker Jacks. The usual prize was not in the box. so she filed suit
against the manufacturer. Someone had to defend the suit, even if it was only to ask for dismissal. A responsible
legal system should require that plaintiff attorneys certify that the facts have been reviewed and there is
reasonable and meritorious cause for filing the action. This certification should be made in writing. Rules have
been adopted by the U.S. Supreme Courtand ten states to curb these abuses of our court system.

Full Disclosure

Essential data should be made available to state regulatory authorities on a quarterly 'r semi-annual basis, to
allow proper regulation of regulated companies regarding reserves, premium rates, loss ratio, investment and
other data so as toroperly protect people of Alaska.

Comparative Negligence v. Contributory Negligence

When the claimant has contributed to the accident, his or her degree of fault should diminish the award
proportionate to the degree. This would reduce damages where the claimant contributed to the mishap. As an
example, in single car-auto accidents, cities have been successfully sued by the drivers for faulty road design or
maintenance, even where the drivers have been proven to have been drinking or using drugs.

Who isthe Citizens Coalition for Tort Reform?

The Citizens Coalition for Tort Reform is an organization composed of representatives from a broad cross section
of Alaskan businesses and professions.

They include these companies, associations and agencies:

Alaska Air Carriers Alaska Visitors Association
Alaska Broadcasters Association Anchorage Board of Realtors
Alaska Chapter, American Institute of Architects (AIA)  Anchorage Restaurant and Beverage Association
Alaska Dental Society (ARBA)
Alaska General Contractors Cabaret Hotel and Restaurant Retailers (CHAR)
Alaska Chapter, American Optometric Association Childbirth Educators
Alaska Movers Association Daycare Operators Association
Alaska Oil Marketers Association Fairbanks North Star Borough
Alaska Rental Association Financial Managers
Alaska Section, Fairbanks Branch, American Society  Hotel and Motel Association
of Civil Engineers Insurance Brokers and Agents Association
Alaska Society of Professional Engineers Nurse Midwives Association
Alaska State Health Association (Hospitals) Pension Consultants
Alaska State Medical Association Professional Physical Therapists Association
Alaska Support Industry Alliance Risk Management Association
Alaska Truckers Association Southern Alaska Association of Life Underwriters

The Citizens Coalition for Tort Reform
738 H Street, Suite 100
Anchorage, Alaska
(907) 276-1135



CITIZENS COALITION FOR TORT REFORM, inc

“voices raised in unison..”

TO: ALL LEGISLATORS

FROM: CITIZENS' COALITION FOR TORT REFORM

SUBJECT: ENCLOSED DATA FOR YOUR USE AND REVIEW

Thanks,

Al Tamagni, Sr.
Cha i rman
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TORT REFORM - ACOMPREHENSIVE
SOLUTION TO. THE INSURANCE CRISIS

introduction

The Tax that Skirts the Tax Collector

A tort is literally a wrong. Tort actions seek to redress wrongs in a court of
law. A close look at how the tort reparations system works 1986 reveals that
it’s not workln% The s?/stem is mired in inefficiency, ]punctuated with greed
and demonstrably unable "o deal with the great bulk of its caseload in a
timely and fair manner.

It often takes three to five years to settle a case. Only 30 to 40 per cent of
the costs of reaching a settlement go to victims, and that does not include
costs of the court system.

The economic costs to society are staggering and difficult to precisely
quantify. It is clear that thé hefty increases in insurance, rates affect the
price of ne rI¥ every. prodyct or service V\ﬁ s|our.chase. {15 a ;ax —a fax
Imposed by detault, without Tull political and social evaluation ot its impact.

A society that can send men to the moon ought to be able to settle liability
claims in a more effective way. Most other western countries do.

The Comprehensive Solution

The tort reparation system needs a thorough overhaul. Alaska can no longer
afford the luxury of having its courts administer a giant lottery where a
victim may win a fortune, but more likely will find the pot at the end of the
rainbow empty.

Alaska and other states have been tinkering with the tort system for ten or
15 years and there |s|_ad(=fqu te evidence ma%or changes in the tort reparations
system iB.Fssenti . The fundamenta goal 0T fort retorm 1S fo restore
predictanility to the tort system.

All manner of solutions to insurance crisis have been proposed including

tlg%hter regulation of insurance companies, state-backed insurance funds and
reform of the tort system. More rcguiation may be useful and a stat%—
supported fu[nd may provide eﬁnporar%/ relief .tcbsr)me owever, WIthout
I i; the liabilit

stopping the flagrant ahuses o tort System 'vviﬂ'contmue fo be a
serPd%s%r&lemgfror USIness, governmentyand donsumeys.

The following proposals address the mad'or faults of the tort system. They arc
intended to restructure the process to allow more efficient and effective
dispute resolution. These reforms should get a higher proportion of damage
payments into the hands of plaintiffs while protectln%_the rights of
defendants and the public which ultimately pays the bills.

The Citizens Coalition for Tort Reforn News Media Contact:
738 H Street, Suite 100 Beverly or Ed Isenaon
Anchorage, AK 99601 (907) 276-4600
(907) 276-1135
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A COMPREHENSIVE LEGISLATIVE SOLUTION TO THE
INSURANCE CRISIS

Joint and Several Liability

If more than one defendant is found partly responsible for an injury, each

can be held "jointly and severally liable for all damages. This means that if

one defepndant |s nablﬁ ? doB\%/ the other defendants mu ay the? tir

aw rd. SPOH lltyS ou anportlo e accor(i 8 EF eqree H aulf
edcC ?GP ant'srequirement t0 pay damages sno |d" reflect his share 0

respons or the injury.

Non-economic Awards

Non-economic awards compensate a victim for intangible loses -- loss of
consortlum pain and suffering, traumatic ex eflences and Ethgr t{un s for
which no, est bllsheg eﬁ:onomlc value ts IMIt on t r Wary
awar II help establis 8on %tzeg%(%] |rness In this no mans land.

sugg est d Max mum awar er incident. The U.S. Supreme Court

has upheld such a law in another state

Structured Settlements

Damages awarded for predicted future loses should be computed at their
Present economic value. The injured party would have an option to accept

ump-sum pa?/ment at present value or accept structur?ﬁ aﬁments rupning
over a peri ears and equal {o th tﬁtal award IS qUarantees nanmal

SUDport ana care 07 a long time. often Tor life.

Collateral Income Sources

Insurance pa%ments which have been made to an injured party should be
disclosed to the jury and s lj)uld be protected from recovery thg vent the
victim recea/es an a ard. _Under current rules, juries cannot be told about
existing meai cal or other Insurance coverage. If ‘the injured party receives an
award, the insurance companies which have fulfilled their obligations may

sue for repayment from the victim.

Sliding Contingency Fees

Plaintiff attorneys today can take upwards of 40 percent of a total award
verdict. A sliding scale will increase the proportion of the award which

tuall into the victim’s o ket the size .pf the award increase
ere %egﬁl qe IS oW mpe awyers still work on contin ency ?ees

sca
but victims recoger a greater share o award The U.S. Supreme ourt has up-
held this principle.
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[temized Jury Awards

Juries awards for damages should specify amounts for monet Iosser

economic | sses future t expﬁnses and. other losses. IS Wil 'h 8 /<<
elim(nate a trary awards ase ons owmans Ip or prejudice and Introduce

an element 0 rationa I'[ |n award onstructlon An itemized award which is
grossly unfair to C|ther the victim or defendant can be more effectively

appea ed than a lump-sum award.

Rule 82

Rule 82 is unique to Alaska. It is a device to increase attorneys’ fees above
the agreed level by order of the court. The rule was originally adopted to

pply in certain pub ic mte est I wsuits, put it has extended to cover
ercent to the cost o1 awards

mﬁf)dtasbe'rl\'/fﬁ/g tLHe onélﬁlarw Inten eéj Eﬁ)hc urpose.

Arbitration

Tort litigation is time consuming and expensive. Claims under $50,000 should
be required to go to arbitration before being heard in Superior Court. Either
party would be free to appeal the arbitration decision to the courts, however

the results of the arhitration co admltt%j in evidence at an)FnBubse uent
trial. cXperience |n Icates that t e errect YV be to [ educe the number o
0 cqurt, lower the costs 0T reso tion and u tlmately get MOore money

Cases (o
ihto tieh %(}s o1 Victims. withodt great deﬁays

Notice of Policy Cancellation

Ind|V|duaIs businesses and professionals SVB been suddenly cut off from
e| insurance ro rams. Companies snould be required to glve 0-day notice
an €S In Co era €. This would avoid drastic disruptions in people’s

ab|I|ty 0 earn a living.

Pre-judgment Interest

Interest is often paid on awards. It should accrue from the date an action is
filed. Currently, interest accrues in many cases from the d te of ’Ere
%éfenden should ot be

if no cl filed f
O(fi:lﬂ” {f t dpra?:?rrllte're rt‘ocgvae'rrfrr]\g'sthélte perl%rd f time when he may have Had no

sI|ab
Wrongful Death Statute

Where there arc no e endent n ful death moneta ab :E\rds should be
limited t $25 eat S always unfortuna e, It IS

and flree ree?ppa b‘&%%Yﬁ ”Q”esxpenes,vee of other olcy ho ht
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Itemized Jury Awards

Juries awards for damaé;es should specify amounts for moneta.l:}/]I IOSS(TF Pn—

onomlcl es future [osses, past expenses and.other losses
S%&lSGH pﬁ P Or prejuaice and |ntro uce

||nate {trapl sz%r dU % owmanshi

an element 0T ratronality In award construction. An |tem|zed award which is
grossly unfair to C|ther the victim or defendant can be more effectively
appealed thnn a lump-sum award.

Rure 82

Rule 82 is unique to Alaska. It is a device to increase attorneys’ fees above
the agreed level by order of the court. The rule was originally adopted to

apply mbcletrtaln 'PUb C inte est dlalwsw t (IEtI’Cg neeégsng % V&g‘r gver
ability sulits
fithout servﬁg e ongma %F dseélI L?bhc Urpose.

Arbitration

Tort litigation is time consuming and expensive. Claims under $50,000 should
be required to go to arbitration before being heard in Superior Court. Either
party would be free to appeal the arbitration decision to the courts however

the re Its of the ar |trat|0ﬂ %ci dmlttedzi in, evid nce %Bubse uent

trial. ence| Icates that the efrec J ,’e uce t eq er o

Cﬁse h%o 0 C ur OWer 1ne C SS 0 dﬁ?O 0N an |mately get more money
s of victims without great de

Notice of Policy Cancellation

Individuals, busmesses and profession 8v8ebeen suaio{enl cyt.o f from
eir insurance rams. LOMPaANIES S OU requirea 1o gK/e -(a not|ce
changes In co era €. This would avoid drastic disruptions in peopes
ability 1o earn a living.

Pre-judgment Interest

Interest is often paid on awards. It should accrue from the date an action is

filed. Currently, mterest accrues in many cases fro the date ,of the

occurre e even i no claim is fI|Fd for,ye 1 efendent should HOt he

L ulre ootax |ﬁ}er ﬁ covering that period ot lime when he may ave had no
nowieage IS l1all

Wrongful Death Statute

Where there are no de endent n ful death oneta rds. should be
I|m|ted t $25%? ?dNaﬁ] always un ortun % ab?

sfionanlé’ pulic po |c m|ts — 6 ura ? ﬁ nt rel t|
n awyers O reap a w n e expense 0 0 olaers an
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Punitive Damages

Punitive damages is the civil justice systems way of punlshlng defendants

for conduct particularly offensive to s theref e| lﬁ am?ﬁ;
B H paid. to tlae State hbtz?]s OC yasagf?% €3N0 a e
enefits of pun|t|ve amages?w ich are rarey coverea oy msurance

Statute of Limitations

The current statutes of limitation must be clarified to make sure that
lawsuits are brought within a reasonable time. Recent court decisions make
it possible to file suits in the distant future, making risks totally
unpredictable. The alternatives to a functional statute of limitation arc
insurance devices which effec velg stablish these limjits without benefit of
ubl|c pollg y C n5|%<]=_rat|o s, .INES §EVICES |a| “made tPP[ICIG? Can Caus
EV rex/re uce IC pro ection and even uce avalla Ity 01°S0me gooas

Frivolous Suits/Untrue Allegations

An Indiana woman purchased a box of Cracker Jacks. The usual prize was
not in the box, so she filed suit against the manufacturer. Someone had to
defend the suit, even if it was on %/ to ask for dismissal. A responsible legal
system should require that plaintiffs attorneys certify that the facts have
been reviewed and there is reasonable and meritorious cause for filing the
action. This certification should be made in writing. Rules have been
adopted by the U.S. Supreme Court and ten states to curb these abuses of our

court system.

Full Disclosure

Essential data should be made available to state regulatory authorities on a
quarterly or semi-annual basis, to allow proper regulation” of regulated
companies regardmgI reserves, premium rates, loss ratio, investment and other

data so as to properly protect people of Alaska.
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TheTort Explosion

A courl in Knnsns lins awarded ten mil-
lion dollars, including eight million dol-
lars in punitive damages, to a man who
got polio after his daughter took the Sa-
bin oral polio vaccine. A jury ruled lhal
it is "outrageous" lo sell the Sabin vac-
cine when the Salk vaccine is safer. The
Salk vaccine IS safer, in that the Sabin is
a live virus that causes about four polio
cases a year out of 21 million doses. On
the other hand, the Sabin is more effec-
tive. Ten or 20 Americans a year gel po-
lio now, compared to several thousand

a year timing the Salk era. That, among
other reasons, is why it is official U.S.
policy to prefer Ihe Sabin vaccine, hut if
this case becomes a precedent, 110 one
will make the Sabin vaccine and that
policy will be overruled.

When people fret about unelected
judges making important social policy,
they usually have in mind the Supreme
Court's rulings about the Constitution.
lhil another kind of judicial activism is
coming to have an equal or greater ef-
fect on life in America, lhal is the ex-
plosion in tort law, set off piim.uilv by
state courts. Tear of lawsuits and inabil-
ity lo gel insurance are affecting drug
companies, municipalities, corporate
directors, doctors, rock concert promot-
ers, and others as surely as if the gov-
ernment hail issued new laws or regula-
tions. Many of these new judge-made
regulations are ones 1l0 sane govern-
ment would ever consider.

A Supreme Court ruling can lake ef-
fect almost overnight. Tort law, by con-
trast, operates on a long fuse. A new de-
velopment can take a couple of decades
lo percolate through the legal system,
drive up insurance rates, and begin i
affect everyday life. liltle-remarked de-
cisions of the past two decades .ire

Whydid America’shusinesselite
fallfora$200 million scam?

This detailed study of oik*of Lit* biggest business frauds ever

provides Ihe eye-opening answers.

story, ;is well as
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“High drama and a laseinaling

enetrating insight”
SKANTEI, iiiitlinrnj Tine<'Innnir Musters

“A masterful job...The hook is spe-
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transactions!
-THOMA.S.I. PETERS, mim llinr
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only now coming back lo haunt us.

In one sense, lhe coming tort crisis is
just another example of lhe paradigmat-
ic problem ol modern Amciican gov-
ernment: our inability to |- e action for
lhe general public good if it harms iden-
tifiable individuals. Trade protection-
ism, lax loopholes, and overgenerous
entitlements are all part of the same di-
lemma. lint courts add their own spe-
cial madness. They blithely set policy
0l complex subjects about which they
have no expertise. They are institution-
ally inclined lo focus Oll the costs ot
whatever behavior they have under
scrutiny, without regard lo the benefits.

Under our federal system, the same
policy issue can be litigated again and
again across the land, with similar or
opposite results. However, since l|he
plaintiffs lend lo be local and the defen-
dants from out-of-state, there is an in-
evitable tendency to follow the lead of
whatever stale has been most aggres-
sive in finding liability.

| he idea of tort law is that if my misbe-
havior causes you harm, | should pay
you money to make up for it. Trial law-
yers have worked wonders lo overcome
all these tiresome limitations—fault,
causation, harm, damages—in recent
years. Punitive damages--payments be-
yond all compensation for actual loss—
used lo lie reserved for virtually criminal
conduc' Now they are almost routine,
and can be assessed again and again
when a product or incident leads to mul-
tiple lawsuits. Courts have become far
more imaginative in their definitions of
actual harm as well, awarding large
sums for emotional distress, fear of get-
ting cancer (as opposed lo actually get-
ting cancer), and so 0ll. Where its
impossible lo know whether the defen-
dant's activity actually caused the plain-
tiff's harm—did the victim gel cancer
from living downwind of a nuclear test-
ing site, or just from living?—courts
have held that the defendant must prove
it isn't responsible, which is impossible.

Hut the biggest advances have been
made in dispensing with the notion that
you must have done something wrong
in order lo be held liable. No human
endeavor is risk-free. If you can't plau-
sibly be accused of failing to eliminate
all risk, you can be accused of "failure
to warn" of the risk that remains.

The first successful suit against the
Sabin vaccine, in 1%8, turned 0ll the
manufacturer's failure lo warn recipi-
ents of the infinitesimal chance of catch-

Cimliiiiu'il mi /aye stf



1ull, from Knix 4

inj; polio from it—ns if this would lend
anv ralinnni person to expose his chil-
dren to the far greater risk of catching
polio f;,'m NOt taking it.

More end more, though, any pre-
tense of finding fault is abandoned and
manufacturers of inevitably risky prod-
ucts are held "strictly liable"” for any
harm that comes from them. The theory
is that they will absorb the cost and
spread it around lo all users. Whatever
the theory, it is no defense that your
product or activity is approved hy the
government agency that supervises
such things. A chemical company re-
cently was held liable for "mislabeling”
a can of paraguat poison, even though
lhe wording was not merely permitted
but actually required bv the Environ-
mental Protection Agency.

In real life, any theory will do ns long
as it gels the case lo the jury, whose nat-
ural sympathies will usually produce a
large judgment without much concern
for the legal lechnienlilies. Pear of juries
leads defendants lo settle suits, whatev-
er their merits. | ligli settlements lend to
skyrocketing insurance rates. And soon
so much cost is being absorbed that the
activity in question, he it practicing gy-
necology or manufacturing a vaccine or
being on the city council, is no longer
economically practicable.

Members of the Reagan administra-
tion who are alarmed about this trend
regard it resentfully as backdoor gov-
ernment activism. In an era when new
regulatory agencies and new social wel-
fare programs don’t have a prayer
through normal democratic channels,
they see liberal judges and greedy law-
yers conjuring up vast schemes for in-
come redistribution and controls on
business through the courts. The "tax"
lhal pays for these new programs is
huge, hut hidden ($12 for a dose of
diphtheria vaccine that cost 13 cents a
few years ago), so there is little political
resistance. Itul they fear Ihal the gov-
ernment often will end up looting the
hill anyway, bv interposing itrelf be-
tween some vital activity and a tort sys-
tem gone wild. In P>76, for example,
the government indemnified all manu-
facturers of swine Ilu vaccine. Other-
wise, no one was willing to make it.

The irony is that the Kcng.iuilcs are
trapped here I»v their own dogmatism.
The obvious solution lo the problem of
slate courts competing against one an-
other with ever-wackier theories of toil

liability is national legislation setting
sensible rules and exempting activities
that meet federal standards from Ihe
risk of lawsuits. But overruling state law
in this way would violate the axiomatic
Keng.inilo belief in "federalism,"” while
enhancing the power of national regula-
tory agencies would violate a related ta-
boo. So the Reagan administration sup-
ports tort reform, so long as it doesn't
mandate a uniform national standard

Meanwhile, the fact lli.it conscn..-
tives are alarmed by the tort explosion
is no reason that liberals shouldn't be.
As it now operates, tort law is more like
a lottery than a rational and humane
system of justice. Yes, some sufferers
receive the halm of money. But people
willi the identical grievance collect radi-
cally different amounts, ranging from
nothing if they don't sue (as many
don’t) lo millions if they hit the jackpot
with punitive da nages. What you can
colled depends <m all sorts of arbitrary
factors such as where you live, the size
of the defendant, what judge you get,
how much publicity there's been, and
so on. It also depends a lot on factors
like the amount of your lost earnings
and the size of your medical bills. This
means that affluent people—who are
more likely to sue in the first place—
collect more llian poor people for the
same grievance. Above ..llI, collecting
from the tort system depends on having
someone to sue. If you just get cancer
for no apparent reason, you're out of
luck.

Anyway, most of the redistribution in
tort law is from everyone else lo the
lawyers. In all the current litigation over
asbestos, for example, the average cost
per claim has been S101.01K). Of that,
$37,001) has gone to the defendant's
lawyers, $25001) to the plaintiff's law-
yers, and $39,000 is left for the plaintiff.
These numbers are typical. Studies of
different aspects of the tort system al-
ways show that lawyers gel over half
lhe money.

Worst of all, from Hie liberal point of
view, the tort system tenches a cramped
lesson about justice and injustice. Most
of the suffering in our society—dreadful
diseases, loss of employment, simple
poverty, whatever—is part of everyday
life, not the result of specific actions
that disrupt everyday life. Relief of suf-
fering needn't depend on finding some-
one lo blame. The instinct that says it's
wrong for people to suffer unnecessari-
ly should be directed into p .itics, not
into lawsuits.



CITIZENS COALITION FOR TORT REFORM,

“voices raised in unison.!l

Hon. Fred Zharoff

Chairman

Senate Labor and Commerce Committee
P.0. Box V

Juneau, AK 99811

Dear Mr. Chairman:
This documentation relating to the testimony of J. Robert Hunter before your
Committee on February 26 has just come to our attention. Presumably this in—

formation has been turned up by your researchers, but in case it has not, we are
offering it to you now.

Briefly, here is a summary of the contents:

A paper refuting the Nader-Hunter challenge on the 1985 profit/loss in
the property casualty industry.

An article on the property casualty industry®s pre-tax operating loss
for 1984 from the March 20, 1985 "WallStreet Journal.™

An Insurance Information Institute nevs release reporting year-end
1984 property/casualty industry operating results.

Sources of data on financial results for property/casualty insurance.

Concepts of profit/loss in the property/casualty insurance industry.

A refutation of the assertion by Mr. Hunter before your Committee that

the Canadian Providence of Ontario has had and unsuccessful experience

with "tort reform."
The Coalition does not represent the insurance industry nor is it a spokesman
for the industry. However, ve feel that a sound appreciation of how the
industry operates is vital to an understanding of why substantial tort reform is
in the public interest. This information from the Insurance Information
Institute is presented in that spirit.

Thank you again for efforts to make sense of this difficult issue.

David A. McGuire

738 H Street, Suite 300 =Anchorage, Alaska 99501 «=(907) 276-1135
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“voices raised in unison..”

boCUMENTATTI1I ON O N T E ST 1T MONY 0O R
J - R obert Hunter™*
B e or e t h e H o u s e L ab or eincd C omme r e e
ommit tee , J u i ci ary Commi ttee,
S e n ate L a a n d C ommeor c e Cornrn i l1 e e
a n d S e n a e Jud 1T ciary Commite e
F e b r u a £ 4 , c"4 an d £ 6 , 1 9 8 6
p aper n e f «i-t+n g t h e N ad e r -
H unter cch <a.1 I e n g e o ri -the 1 9 8 5
F>rof i t /7 1 o s s in t h e propent vy
c asualH™ Tty indus¢&try
(FSm amt; 1 c 1e on -thn pr-o pent;
c asual¢ty i ndus&‘®tTry "’ s pr e — ta x
oper at ing I o s s -for™ 1 9fF1l14 fr om
t; h o M s mcch S o0, 1 9 8 5 11 Ul<a. 1 1 S tree t
J o urnal - 1
Pin Il ns ur ance I n for mat i on
I ns t it ute n e w s r el e a s e
r e poret ing yeat -—-———- e n d 1 9 8 4
r oper ty / caswualH*ty indus¢ ®tTry
operat ing nees la11;s -
*ox S ource s o-f d a t a o n f i nancial
r e s ul ts f or propev?=® ™ty /"c? ssla 1ty
insuranee
* * C onocepts o F p r o f i1 t / 1 os s in t h e
pr oper ty / caswualH*ty + n s ur amnwc e
i ndus¢tTny -
-K--X- ft r e f »i-bait i o n o f the? as s er t i on
b>y Mr . Huntj; e n b e f or e y o iLin
Comm = h-te e fch ei b -the C anadian
P r ovidenoce o f O n t am i o0 h a s heed
a n d unsuccess Ful e X peri e n o e
w i t h “t or t r e form. “1

738 H Street, Suite 300 =Anchorage, Alaskaw9s50l «==(907) 276-1135
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Nader-Hunter Challenge on 1985

Profit/Loss in P/C Industry

A; a press conference in Washington, D.C. on January 6,
1986, Ralph Nader and Robert Hunter, president of the
National Insurance Consumer Organization (NICO), asserted
that the property/casualty industry had a profit of $6.6
billion in 1985 rather than an operating loss of $5.5
billion, as reported by the Insurance Information Institute.

In interviews with the media on January 6, Dr. Sean
m"ooney, senior vice president and economist of the I1.1.1.,
and other 1.1.1. staff members refuted the Nader-Hunter
assertions. By the end of the day, Hunter had lowered his
$6.6 billion profit figure to $5.0 billion, as reported by
The Wall Street Journal, Jan. 7, 198G, page 12.

At his press conference, Hunter claimed property/

casualty insurers would earn $6.6 billion in this way:

$ BILLIONS
Operating Loss -$5.5
Capital Gains + 6.5
Federal Tax Crec its + 3.5
Dividends to Policy—
holders + 2.1

PROFIT $6.6



In refuting the Nader-Hunter claims, Dr. Mooney noted:

1) Hunter accepts I1.1.1"s report of an operating loss of
$5.5 billion based on underwriting and investment

performance;

2) Nader®s Capital Gains figure includes unrealized gains.
This 1is unacceptable because it violates Generally Accepted
Accounting Principles as required by auditors and the
Securities and Exchange Commission as well as statutory
insurance accounting principles. Unrealized capital gains
represent increases in the market value of securities which
have not been sold. Therefore, the companies have received
no money frov*. them. Hence, they are not included in profit

and i1o0ss data.

3) Nader®s Federal Tax Credits figure is one developed by
NICO and grossly excessive. 1.1.1, figures on page 3 are

based on nine months of actual data reported by insurers.

4) Nader"s Dividends to Policyholders entry 1is wrong.
Under general accounting principles, a return to consumers

is a price rebate and must be deducted from sales revenues.

The media asked why the industry reported operating
figures and not after-tax income at the end of 1985. The
I.1.1. 1iear-end press release is based exclusively on data

from A.M. Best Company, an independent analytical, rating



and

include after-tax

When the fourth-quarter data are

leases the figures,

20, 1985, Wall
1985, I1.1.1. release.
The 1.1._1.

quarterly basis.
The 1I.

follows:

Profit (Loss)

Underwriting Loss

Investment Income

Net Operating Loss

Realized Capital Gains*

Tax Credits and Other*
Income

Net After-Tax Income*

& Estimates by Insurance

information service organization.

including after-tax

Street Journal

reports on after-tax profit or

l.1."s estimates for Profit & Loss

These data do not

income.

in, the 1_.1.1. re—

income. (See March

story, based on March 19,

Copies are attached.)

loss on a

in 1985 are as

in P/C Industry

(¢ Billions)

1985
$(25.2) Underwriting loss
here was supplemented
by income from
investments (interest
and dividends) to
produce an
operating

19.7

loss.

(5.5)

5.3 However, capital
gains primarily from
the sale of stocks
offset this loss,

plus

tax credits and other
1.9 minor income items
so that

1.7 net after-tax income

was positive.

Information Institute.



Why are the 1.1.1, figures right and the Nader-Hunter
figures wrong? Because with nine months of data available, the
net after-tax income was $1.49 billion. It is totally unrealis
tic to expect a gain in thelast quarter more than three times
the size of the gain in theprior nine months.

The Institute is hesitant to estimate the after-tax
industry result, but based on nine-month data, the figure
should he close to $1.7 billion - far below the Nader-Hunter
estimate.

Nader and Hunter question whether there has been a litiga—
tion "explosion™ in the U.S.

There are many facts to demonstrate the 1increase in
litigation in the U.S. over the last few years as well as the
increase in the cost of the tort liability system.

Million-dollar verdicts awarded in the United States
skyrocketed to 251 in 1982 from one 1in 1962 and to 360 1in 1983,
the latest year for which figuresare available. The 1lure of
jumbo awards in civil suitsoften contributes to 1increased
litigation.

Civil suits filed in state courts rose 22 percent from
1977 to 1981 and appeals climbed 32 percent. Civil case
filings in federal district courts soared to 206,000 in 1982
from a mere 35,000 in 1940. Last year there was one private
civil lawsuit filed for every 15 Americans.

In the 15 years Chief Justice Burger has been heading
the Supreme Court, federal court case filings have risen nearly

two and a half times as fast as the population.



A 1984 Rand study of thousands of asbestos-related
lawsuits showed: Cases closed took an average of two years and
eight months, wit.h 11 percent taking six years. How much did

victims get? Only 37 cents of each dollar paid. The other 63

cents went for legal fees.
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Pre-Tax Operating
Loss fo? 84,1s Posted

By Property Insurers

BvawallStrcct soitonalstio.// Rrportrr

NEW YORK - The nation™s
property-casualty  insurance  industry
posted a pre-tax operating loss ol *2.9 bil-
lion last year, the largest in its history. In
1983. the Industry had pre tax operating
profit of *3.04 billion.

After tax credits and capital gains, how-
ever, the industry last year posted net in-
come of *1.H billion, down 6Ski from *6 bil-
lion in 1983.

Siirh results were expected. Last De-
cember, the Insurance Information Insti-
tute, a trade group, predicted that the
property-casualty industry would post a
net loss for 181 But insurers” tax credits
and capita) gains both proved to be larger
than anticipated, producing net income for
the industry rather than a loss. Sean Moo-
ney, the institute™s economist, said.

The results released by the institute are
based on data from companies represent-
ing 977, of the nation™s property-casualty
premium volume. They were compiled by
two other trade groups, the Insurance
Services Office and the National Associa-
tion of Independent Insurers.

Based on the size of the 18-l operating
loss. Mr Mooney said. lasi year was the
property-casualty Industry®s worst ever.
He said the losses surpassed those sus-
tained In 1906. the year of Ihe San Fran-
cisco earthquake and fire, which resulted
in *375 million damages.

In the fourth quarter, the industry had a
pre-tax operating loss of *760 million, com-
pared with pre-tax operating profit of *590
million a year earlier.

After lax credits and cepital gains,
fourth quarter net income was *846 million,
down 40r< from *1.4 billion in 1983.

For the full year, insurers had pre-tax
losses from |Insurance underwriting of
*20.53 billion, compared with *12.93 billin
In 1933. Investment income, primarily in-
terest on bonds and dividends on stocks,
was *17.63 billion, up )0, from 1953. Capi-
@l gains were *3.17 billion, up 56rc

The industry™s poor 1984 performance
has been blamed on heavy weather-related
claims and lingering effects of a six-year
price war in commercial insurance that

apparently ended last summer. Sdll, ana-
lysts don™t expect earnings to improve un-
tl late this year or early 19%.



Insurance
Information
Institute

The Insurance Information Institute ia a nonprofit educational. Iicl-finding and communications
organization for the property and casually insurance business. The Institute is supported by aome
300 inaurance companies and provides public relations and cor imunications services to other
inaurance organizations in the fields of property, casualty, fideli y, surety and marine insurance.
Headquartered in New York City, the Institute has ofhees in other major U.S. cities.

National Office

110 William Strrrl

Nev. York, Nr* York 10038
(121 669-9200

Mechlin 1). Moore
President

Field Offices

Eanteru Region

DO \innnn Street

ewW w k, NeW York 10038
(2121(>69.9200

Federal Affair* Office

1025 \* rmmil Avrnur. N.W
Wet=Iniigledii, [1.fi. 2(KK)5
(2021.317.3929

Marc 11 IEirseIiIH*r

Vice President-Federal Affairs

Midwestern Region

175 Uc-1 Jai k*nn_[Soui \uni
Chicago. Illinois 60661
(3121922-5581

William S. Simla

Regional Manager

New En%land Region
44 School Street

Smir 802

Rostoii. Massai husetts 02108
16)71227.8877

J Paul Henderson

Regiuiul Manager

Northwestern Region
1218 Third Avenue
Seattle. Mavhingtuii 98101
gZIKH 021-3330

iott t.arjienter

Rrgmnal Manager

Pacific Coast Region

150 Wl Street

Suite 640

San Francisco, California 94104
1415t 392-3185

John P Mcfiann

Regional Vice iVesideni

Southeastern Region

6 Executive ftirl Drive. YE.
Suite 270

Atlanta. Georgia 30329
1404) 321*4615

William J Davis

RrgionaS Manager

Soulhweatem Region

6 Executive Park Drive. Y t
Suite 270

Atlanta. Georgia 30329
1404) 321-4615

Jamet R Mark*

Regional Manager

Texa>- Subscriber Office

100 North Interregional Highwav
Suite 3200

Austin. Tna?- 7871l

[512t 4767025

Rick Gentrv

Manager



Immediate

for INSURANCE SERVICES OFFICE, INC.
and the NATIONAL ASSOCIATION OF INDEPENDENT INSURERS

1ISO, NAIl REPORT YEAR-END 1984
PROPERTY/CASUALTY INDUSTRY OPERATING RESULTS

NEW YORK, March 19 — The nation's property and
casualty insurance industry reported net after-tax income
of $1.94 billion in 1984, down 68 percent from the 1983
net income of $6.0 billion.

The industry recorded a pre&/ax operating loss of
$2.9 billion in 1984, compared with pretax operating
income in 1983 of $3.04 billion. The 1984 operating loss
consists of a pretax underwriting loss of $20.52 billion
and pretax net investment income of $17.62 billion.

The industry's pretax underwriting loss of $20.52
billion for 1984 was $7.59 billion greater*than the loss
of $12.93 billion in 1983. The underwriting loss in-
cludes $2.10 billion of premiums returned to policy-
holders as dividends in 1984, compared with $2.16 billion
a year ago.

(more)



The $17.62 billion of net investment income for 1984
(primarily dividends earned from stocks and interest
earned on bonds), was up 10.3 percent from a year ago.
Net investment income, combined with realized capital
gains, which rose 56.1 percent to $3.17 billion, brings
the industry’s total pretax net investment gain for 1984
to $20.79 billion, up 15.4 percent from $18.01 billion a
year ago.

The figures were released by Insurance Services
Office, Inc. (I1SO) and the National Association of
Independent Insurers (NAII), reporting for insurers that
account for 97 percent of the country's property/casualty
insurance business.

The 1984 underwriting loss of $20.52 billion was
18.2 percent of the earned premiums of $112.49 billion.
This compares with the 12.4 percent underwriting loss on
earned premiums of $103.89 billion "vfor the year 1983.

Written premiums for 1984 totaled $115.87 billion,
up 9.4 percent from $105.87 billion in 1983. That growth
compares with the 4.6 percent growth of 1983 over 1982
written premiums.

For the fourth quarter of 1984, the industry's net
after-tax income was $848 million, compared with $1.40
billion for the fourth quarter of 1983, a decrease of 39

percent.

(more)



The industry recorded a fourth-quarter 1984 pretax
underwriting loss of $5.85 billion, compared with the
$4.03 billion loss a year ago. The fourth-quarter 1984
underwriting loss included $582 million of premiums
returned to policyholders as dividends, compared with
$793 million in the fourth quarter of 1983.

The industry's pretax net investment gain in the
fourth quarter of 1984 was $6.20 billion, up 24.5 percent
from $4.98 billion in the fourth quarter of 1983.

The fourth-quarter 1984 loss of $5.85 billion was
19.6 percent of the period's earned premiums of $29.91
billion. This compares with the 14.9 percent under-
writing loss on earned premiums of $27.11 billion
recorded for the fourth quarter of 1983.

Written premiums in the fourth quarter of 1984
totaled $29.45 billion, up 14.1 percent from $25.80
billion in the fourth quarter of 198X- Tnat growth
compares with the 6.7 percent growth of 1983 over fourth-
quarter 1982 written premiums.

-0 -
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March 19, 1985



SOURCES OF DATA ON FINANCIAL RESULTS (Property/Casualty

Insurance)

1. Most data published by the Insurance Information Institute
are from A.M. Best Company, an independent analytical,

rating and information service organization.

2. The A.M. Best Company data are collected from individual
insurance companies throughout the United States. Each
insurance company is required to report to each state in
which it is licensed what is known as the convention
statement. A.M. Best Company receives copies of these
reports and adds the data up line by line, company by
company, to produce a total. This total is then increased
by a small factor (less than 3 percent) to produce an
overall industry aggregate figure*. The incremental factor
is used mainly to reflect estimates for companies not
required to report to the state insurance departments. Ir,

many states, small farm mutual companies are not required

to report.

3. The Institute publishes data from a quarterly report
issued jointly by Insurance Services Office, Inc. (I1SO)
and the National Association of Independent Insurers

(NAIIl). These data are collected each quarter from



»

companies representing about 97 percent of premium volume
in the U.S. The data are received by ISO and NAIl in the
form of answers to questions, e.g., what were your written

premiums in the past quarter?



CONCEPTS OF PROFIT/LOSS IN THE PROPERTY/CASUALTY INSURANCE

INDUSTRY

There are several ways of measuring profit and loss in the
property/casualty insurance industry, as there are in any other
industry. The different concepts used depend on the question
being asked and the perspective of the inquirer. For example,
a regulator frequently will have a different perspective on
data than a shareholder of an insurance company. Some of the

common measures of profitability are:

1. Net profit/loss after taxes.

This is the basic concept of bottom-line earnings. This
number is the bottom line on the income statement of most
U.S. companies. The figure includes losses or gains from
underwriting, investment income (interest income and
uividends), realized capital gains and federal income
taxes. Shareholders are interested in this figure because
it provides some indication of whether dividends will be
paid and at what rate. However, this figure does include
extraordinary items and other factors, which may be of a
transitory nature. Of key importance for property/
casualty insurance in recent years has been the impact on

this figure of federal taxes and realized capital gains.

12



In the case of federal taxes, what was normally a sub-
traction from before-tax income has turned into an addi-
tion. This is because companies were losing money before
taxes and received a credit for taxes paid in the prior
three years — a form of income-averaging for companies.
Realized capital gains also increased in importance in the
past few years, partly because of the strong stock market,
but also because of the need by insurance companies to
raise cash to pay losses. In calculating bottom-line
profit or loss, the profit or loss from the sale of stock

is included regardless of the purpose of the sale.

Operating profit/loss.

Because this figure includes the key operating concepts --
underwriting profit or loss and investment income, it is
the most reliable indicator of how the property/casualty
industry is doing. It excludes realized capital gains or

losses and federal taxes.

Underwriting profit/loss.

The underwriting profit or loss is calculated by
subtracting incurred losses (funds assigned to pay claims)
and expenses (e.g., commission to insurance agents) from

earned premiums. It does not include income from



investments. This figure tells a regulator how a company
is doing in the basic functions of the business — selling

insurance and paying claims.

The combined ratio.

The combined ratio is similar to the underwriting profit
or loss. The combined ratio is the sum of the ratio of
incurred losses to premiums earned and the ratio of
commissions and expenses to premiums written. A combined
ratio above 100 means that the industry is incurring more

in claims and expenses than it is taking in in premiums.
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Nader's Charge on Ontario, Canada Termed Misleading

The Charge: Insurance Woes Unrelated To Tort Law.

The c¢

VT

Leah R. Young. The Journal of Commerce.
86/02/11. Page 14A. Ralph Nader told
Washington reporters that the experience in
Ontario, Canada, which has many of the tort
reform measures being proposed in the United
States, "shows that the insurance emperor has
no clothes,” since, even with tort reform,
Ontario is also experiencing high premiums
and a shortage of insurance coverage. Jay
Angoff, counsel to the Nader-supported
National Insurance Consumer Organization,
said Ontario already has a cap on
compensation for pain and suffering,
restrictions on punitive damages,
prohibitions on injured parties specifying
the amount they are seeking, restrictions on
attorneys' contingency fees, few jury trials,
and penalties for frivolous suits.

harge is grossly inaccurate and misleading.

* On a per capita basis, commercial liability insurance
premiums are much lower in Canada than in the U.S. In
1985, liability premiums (excluding auto) averaged $18
(C$25) per capita in Canada, compared with $60 per
capita in the U.S. The different legal system in
Canada is the most likely factor explaining this wide
divergence in the cost of insurance.

* There are problems in commercial liability insurance
in Canada, but they are not as severe as in the U.S.

* The problems in commercial liability insurance in
Ontario, Canada reflect:

1) the impact of recent statutes, which increase
the incentives to litigate;

2) an erosion of traditional common law
disincentives to sue;

3) the impact of the worldwide contraction in
liability insurance capacity.
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Commercial liability premiums in Canada are expected to show
an increase of 15% for 1985, contrasted with a 72% increase
in the U.S.

There are, however, some problems of availability of
commercial liability insurance in Ontario. This province is
known to belitigious. Specific statutory provisions have
increased the number and size of claims in Ontario Province:

a) The Family Law Reform Act of Ontario Province
(1978/. This law extended the number of
persons who could sue. For example, under
this law a person with only passing
acquaintance with another relative (say a
cousin or nephew) can sue for loss of
companionship.

b) The province of Ontario passed a prejudgment
interest act, which adds interest to awards
from the date of filing.

Also, judicial procedures in Ontario have tended to increase
awards beyond expectations. For example, courts in Ontario
have tended to add to the award enough money to cover the
taxes on interest earned from the award in future years.

7n addition, Canada is affected by the worldwide shortage of
liability insurance, caused mainly by severe losses by
reinsurers in the U.S. market.

The Province of Ontario did not enact a series of tort
reforms as might be inferred from the Nader charges. The
reforms mentioned are features of the common law system and
are not statutory law. Since they are part of common law,
they are subject to change by judicial decision and, in
fact, there has been erosion in these areas in recent years.

The following reviews the elements of the legal system in
Ontario, Canada, that are highlighted in the Nader charge:

1) Cap on compensation for pain and suffering

In the early 1970s, Canadian courts established through
case law a cap of C$100,000 on pain and suffering
awards. The cap has since been eroded and the figure
now is C$180,000. (Since the capis set by case law,
it can be changed by case law.)

2) Restrictions on punitive damages

These restrictions also are set oy case law and have
been in place for many years. The restrictions in
Canada are in general tougher than those used by U.S.
courts.



3)

4)

5)

6)

Prohibition on injured parties specifying the amount they
are seeking.

This prohibition holds that a jury cannot be directly

informed or led by evidence to know the amount of

damages sought by a plaintiff. This rule is a common

law rule and has been in place for decades.
Restriction on attorney's contingency fees.

In Ontario, attorneys fees are set by the Law Society.
Contingency fees are prohibited.

Few jury trials.

Traditionally, Canada has used juries infrequently in
civil cases.

Penalties for frivolous suits.
Defendants who win suits can collect legal fees and

other costs from plaintiffs. This system has been in
place for decades.
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Nader/Hunter Challenge

The Property/Casualty insurance industry shares the concern of
state and federal public officials, business and the general public
about developments leading to restricted insurance coverages and the
rising cost of commercial insurance protection. The insurance
industry is deeply disturbed about the actions it has felt compelled
to take in certain lines of insurance and for selected types of
coverage. The industry welcomes the commitment of the affected
policyholders and public policymakers in restoring the legal and
regulatory stability needed to provide a responsive insurance market.
The industry already has responded with a number of programs in
various states aimed at alleviating the distress in various
industries.

The industry recognizes that competitive price cutting by the
industry in the first half of the 1980's has been a major factor
behind the current large increases in rates for commercial liability
insurance. The industry beginning about 1979 entered a period of

fierce price competition with two major results:

- commercial businesses throughout the U.S. got bargains in the

purchase of liability insurance,

- the insurance industry ended up posting record operating losses

in 1984 and 1985.
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However, the obvious cyclical factors in the industry tended to
obscure a basic phenonomen which had been impacting on the liability
insurance system for decades, namely the mushrooming growth in
litigation in the U.S., and the associated problem of expanding
concepts of liability.

Certain critics of the industry contend that the problems in the
availability and affordability of commercial liability insurance are
totally due to the comoetitive nature of the industry and are
unrelated to developments in the tort system. The following pages
provide brief responses to this and related challenges to the

industry.



CHARGE: There 1is not a tort litigaiion explosion in this country.

There is a crisis in the civil justice system in America. It is

not manufactured by the insurance industry.

* Awards are growing at an alarming rate.

In 1984, there were 401 awards of a million dollars or more in
the U.S., up from 372 in 1983. 1In 1962, in a less litigious era,
there was only one award over a million dollars.

The average size of verdicts for three common injuries --
cervical strain, knee injuries and vertebrae fractures — and
for wrongful death of adult males, increased at an average rate

of 14.3% between 1974 and 1964, more than double the rate of

-inflation.

* Cases filed have grown at a spectacular rate.
In federal courts, product liability suits jumped 600% in ten
years, from 1,579 in 1974 to 10,745 in 1984.
In state courts, the growth in filings has been at least four

times as fast as the increase in population.

*we produce lawyers in this country at a faster rate than we produce
babies. The annual rate of growth in the number cf lawyers is six
times the growth rate in population. Between 1970 and 1980, the
number of lawyers in the U.S. increased 68% while the overall

population increased only 11%



* In the insurance industry our loss data show what's happening.
Frew 1965 to 1985, losses (dollars to be paid out in claims) in
commercial liability insurance increased 2,046% while inflation was
up only 242%

In 1984, losses in commercial liability insurance increased 25%

and in 1985 losses increased 43%

* The civil justice system is grossly expensive. For example, in Los

Angeles a typical trial costs the taxpayers $11,000.

* The system sometimes delivers meager justice. In asbestos cases,
claimants receive only 37 cents of every dollar. The other 63 cents

go to pay for litigation costs, according to a recent Rand study.

* The most eminent jurists in the United States believe there's a
crisis.

In the words of Chief Justice Burger, the process of going to
trial is "not only stressful and frustrating, but expensive and
frequently unrewarding for litigants.” Other critics of the
system include Derek Bok, president of Harvard University and former
dean of the Harvard Law School, as well as former Attorneys-General

William Smith and Griffin Bell.

Last, but by no means least, is the opinion of the American
public. Surveys conducted by the Gallup Organization and Cambridge

Reports, Inc. show that the public is fed up with the system.



— People complain about the excessive delays and

outrageous costs of the system.

— People favor reforms. They favor arbitration as

an alternative to going to court.

— People favor limitations on pain and suffering awards.

They favor limits on contingency fees.

Vhy are people fed up with the system? Because they recogni2e

that what's happening in our society is wrong.

— In U.J. the Supreme Court ruled that you can’t throw a
party in your hone and serve drinks without running the risk of

being sued if someone is injured by an intoxicated guest.

-- Doctors, in addition to taking courses in healing

people, are taking courses in how to avoid being sued.
According to the AHA, $17.5 billion is spent in this country on
defensive medicine - that's for unproductive tests designed to

avoid lawsuits.

— The threat of lav'suits is discouraging the manufacture of

vaccines designed to prevent illnesses.

— Directors of publicly-held companies are resigning

because of the rise in lawsuits.



In sum, this is a basic issue of consumer and human rights. The
trial lawyers naturally want the insurance industry to be around,
because this is the deep pocket that funds them. But who pays for all
this?

The answer is well known. Consumers - the general public - pay
through higher insurance premiums. In sum, the insurance industry's
current high rates are the symptom not the disease.

The pendulum has swung too far to one side -- we have too many

lawyers, too many lawsuits and too many changes in legal doctrine.

Specific Nader-Hunter Challenges:

CHARGE:
The insurance industry is exempted from federal anti-trust law.
(The implication being that insurance companies act as an OPEC-like

monopoly to gouge consumers).

The insurance industry is not exempted from federal antitrust
law. The McCarran-Ferguson Act of 1945 provides that regulation of
the insurance industry should occur at the state level. However,
federal anti-trust laws apply under McCarran-Ferguson if state
regulation is deemed to be ineffective and the Sherman Act alv.’ays
applies in cases of boycott, coercion or intimidation. Federal
agencies have exercised regulatory powers. The Department of Justice,
for example, has successfully challenged acquisitions in the insurance
industry which were viewed as discouraging competition.

(U.S. vs. Chicago Title and Trust Co., et al., 242F. Supp.56,

N.D. ,111.. 1965. )



CHARGE:
The insurance industry reports only underwriting losses.

The industry states that in the ten years 1976 to 1985 insurance

companies lost $81.3 billion. Insurers neglect to mention their
investment income over the same period of $119.8 billion. So
overall they made $38.5 billion.

— The industry reports data including investment

income. 1.l1.1. reports such data to the trade and general
public every quarter. Key sources of data, I.1.1. Fact Book,
and Best's Aggregates and Averages, prominently display data on

investment income.

— While $38.5 billion sounds like a lot of money,
it amounts to an average of $3.85 billion per year. Premiums
over this period averaged $96.8 billion so that profit margin
on premiums was only about 4% — 4 cent” on the dollar, a
profit margin below the rate achieved by most U.S.
corporations. For the ten years 1975 through 1954, the rate of
return on net worth in the industry averaged 30.9% 2.3% points
below the 13.2% rate of return for U.S. industry.

CHARGE:

The insurance industry pays little in taxes,

Adding up federal, state and local taxes, the industry pays about

the same as the average for U.S. manufacturers.



The property/casualty industry pays relatively low federal taxes

because much of its income is from tax-exempt state and local bonds.

CHARGE:

The increase in insurance rates is causing an inflationary

jolt to the U.S. economy.

The property/casualty insurance industry makes up only 3.6%of
the U.S. economy. A 21% increase (as occurred in1985) in insurance
premiums would not even change the inflation rate by a single

percentage point.

Insurance rates have been a deflationary force over the past
few years. Between 1978 and 1984, the consumer price index increased

59.2% Premiums increased only 44.6% over the same period.

CHARGE:

The insurance industry won't tell us what wewant to know. |
have been asking for data, line by line, state bystate showing

data as follows:

Column 1 Premiums paid
Column 2 Losses paid
Column 3 Investment income

These data are available by line and by state.



Close to 2,000 insurance companies representing over 97% of
insurance premiums report data on premiums, losses and expenses, by-

line, by state, every year.

They report this information in a document called the "Annual
Statement"”, which is over 60 pages long, and contains * .ails on

premiums, losses, expenses, investments and taxes.

Insurance companies report on 28 separate lines of insurance.
Data on small lines, such as day-care centers or professional
liability for accountants, are included in aggregates and are not

reported separately in the Annual Statement.

Investment income is not reported by line, as a company manages
its investment portfolio as a whole. However, allocations can be made
to lines of insurance and are reported on this basis in Best's

Aggregates and Averages. (See, Best's Aggregates and Averages, 1965,

pages 78 and 79).

CHARGE;
The insurance industry reports fictitious losses. They

refer to incurred losses but don't tell us about paid losses.

Close to 90% of incurred losses are paid losses. Incurred losses

represent losses paid, plus dollars set aside to cover losses to be



paid in future years. In many areas of insurance, such as medical
malpractice, there is a time difference between when an accident
occurs and when a claim is paid. The time difference can be quite
long. In liability cases, the process of gathering evidence and court
delays can result in a difference of many years between the tine an

accident occurs and the suit is finally resolved.

CHARGE;
Lloyd's holds the U.S. insurance industry in a vice-like
grip. Lloyd's operates without anyregulation and is dictating

to the United States changes in ourcivil justice system.

It is estimated that Lloyd's writes only 15% of the reinsurance
(insurance for insurance companies) in the U.S., so it can hardly be
viewed as controlling the U.S. market. Lloyd's has lost a lot of
money in liability insurance in theU.S. Its latest results show that
while only 12%of its worldwide premiums were in liability insurance,

this line was the source of 100%of its financial losses.

Like any responsible company, Lloyd's began withdrawing from
areas where it was losing money, and stated the conditions under which

it believes it can write business on a profitable basis.

Lloyd's is an accredited reinsurer throughout the U.S., an
eligible excess or surplus line insurer in all jurisdictions as well
as a licensed insurer in Illinois, Kentucky and the U.S. Virgin
Islands. In addition, a number of federal agencies have also

recognized Lloyd's insurance. Each year, Lloyd's files audited



financial statements with the U.S. Treasury Department, many State
Insurance Departments and the National Association of Insurance

Commissioners.

CHARGE:
Insurance companies say they are losing money, yet their

stocks were up over 50% last year.

Every analyst of the industry forecast the property/casualty
insurance industry would recover. The stock market practically alwa
rises when it is generally believed that a depressed industry is on

the road to recovery.

In general, the stock market is a poor indicator of the
financial health of an industry. In 1977, the property/casualty sto
index fell 4® The following year, the industry recorded one of its

most profitable years in history, with an 18.1% return on net worth.

CHARGE:
What is needed is a federal insurance office to review the

industry and to set standards for state regulators.

What is being proposed is some kind of dual regulatory system.
These systems don't work very well, as we know froiti the banking
industry.

The banking industry has a dual system of federal and state

regulation. Yet, the failure rate of banks is far higher than that



the insurance companies. In addition, despite federal regulation and
a federal insurance system, bank failures in recent years have cost
taxpayers billions of dollars. One bank, Continental Illinois,
received a commitment of $4.5 billion from the federal government to
stave off bankruptcy. Failures in the insurance industry do not cost
taxpayers, as they are covered by state guaranty funds which are

collected from the insurance industry itself.

CHARGE:

What is needed is a federal reinsurance program. Reinsurance
is largely concentrated among foreign firms. This would free
U.S. business fron foreign tyranny just as the goal of energy
independence was designed to free U.S. citizens of pressures exerted

by oil-producing nations.

A federal reinsurance program could cost the taxpayers of this
country billions of dollars. Under a general federal reinsurance
program, insurance companies could lay off all their bad risks on the
federal government while maintaining only the profitable risks. This
also would mean that the losses now being suffered by reinsurers in
U.S. markets would be borne by the Federal government, rather than by

the private sector.

The foreign tyranny assertion is baseless. About 75% of the
reinsurance market is in the U.S. The main advantage of keeping
U.S. reinsurance markets open to foreign companies is that the supply

is expanded. This means that more insurance capacity is available to



U.S. firms and at a cheaper rate than if reinsurance were restricted

to the U.S. companies alone.

Also, pursuing a protectionist policy in insurance markets would
have the same negative repercussions of protectionism as in any other
industry. Other nations would retaliate, not only against U.S.
insurance companies operating abroad, but also against other U.S.

exporting industries, such as aircraft manufacturing and agriculture.

In general, the reinsurance industry represents less than
10% of primary premiums. (1.1.1. Reinsurance Monograph, page 60).
About 75% of this market is with U.S. companies, and 25% with foreign

re-insurers. (I.1.1. Reinsurance Monograph, page 42).

CHARGE:
Thirty-eight states have laws that protect insurance agents
by denying groups the right to form their own cooperative

insurance coverage.

There are very few restrictions on the formation of groups to
purchase insurance or to self-insure. In fact, it is estimated that
25% of commercial lines insurance is in the self-insurance area.
Group insurance policies, such as those purchased by employers for
their workers or unions for their membership, are allowed in all
states. The laws in question deal only with the formation of

"fictitious" groups, that is a group of people, who have no formal



relationship with one another. The prohibition on "fictitious"™ groups
is designed to protect consumers who cannot join such "fictitious™

groups from paying more for an insurance policy.

CHARGE:

State regulation of insurance is so weak as to be almost

non-existent. Only half the states have actuaries on their staff.

The major states have full staffs of qualified actuaries. Small
states without actuaries regularly hire actuaries on a contractual
basis and consult with experts in other state insurance departments
when they have an actuarial problem. In addition, the NAIC publishes
actuarial guidelines in its field examiner's handbook and has set up
an actuarial task force to dea] with problems common to all states,
ficreover, insurance companies often are examined by regulators from

several states who pool information on companies.
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February 18, 1986
NADER'S CHARGE ABOUT ONTARIO TERMED INACCURATE AND MISLEADING

At a press conference in Washington, D.C., on Feb. 10, Ralph
Nader told reporters that Ontario, Canada, is experiencing high
premiums and a shortage of insurance coverage despite having
laws which huve many of the tort reform measures being proposed
in the United States. Representatives for the National Insurance
Consumer Organization said that Ontario already has a cap on
compensation for pain and suffering, restrictions on punitive
damages, prohibitions on injured parties specifying the amount of
the award they are seeking, restrictions on attorneys' contingen-
cy fees, few jury trials, and penalties for I'rivolrus suits.

This represents another misleading charge from Nader/Hunter.
Here are the facts:

* On a per capita basis, commercial liability insurance premiums
are much lower in Canada than in the U.S. In 1985, liability
premiums (excluding auto) averaged $18 (C$25) per capita in
Canada, compared with $60 per capita in the U.S. The different
legai system in Canada is the most likely factor explaining this
wide divergence in the cost of insurance.

* There are problems in commercial liability insurance in Canada,
but they are not as severe as in the U.S.

* The problems in commercial liability insurance in Ontario,
Canada reflect:

1. The impact of recent statutes, which increase the incentives
to litigate.

2. An erosion of traditional common law disincentives to sue.

3. The impact of the worldwide contraction in liability insurance
capacity.

Commercial liability premiums in Canada are expected to show an
increase of 15% for 1985, contrasted with a 72%increase in the
U.S.

There are, however, some problems of availability of commercial
liability insurance in Ontario. This province is known to be
litigious. Specific statutory provisions have increased the
number and size of cluims in Ontario Province:

a. The Family Law Reform Act of Ontario Province (1978).
This law extended the number of persons who could sue.
For example, under this law a person with only passing
acquaintance with another relative (say a cousin or nephew)
can sue for loss of companionship.



b. The province of Ontario passed a prejudgment interest act,
which adds interest to awards from the date of filing.

Also, judicial procedures in Ontario have tended to increase
awards beyond expectations. For example, courts in Ontario
have tended to add to the award enough money to cover the
taxes on interest earned from the award in future years.

In addition, Canada is affected by the worldwide shortage of
liability insurance, caused mainly by severe losses by reinsurers
in the U.S. marxet.

The Province of Ontario did not enact a series of tort reforms as
might be inferred from the Nader charges. The reforms mentioned
nre features of the common law system nnd are not statutory

law. Since they are part of common law, they are subject to
change by judicial decision and, in fact, there has been erosion
in these areas in recent years.

The following reviews the elements of the legal system in
Ontario, Canada, that are highlighted in the Nader charge:

1. Cap on compensation for pain and suffering. In the early
1970s, Canadian courts established through case law a cap of
C$100,000 on pain and suffering awards. The cap has since
been eroded nnd the figure now is C$180,000. (Since the
cap is set by case law, it can be changed by case law.)

2. Restrictions on punitive damages. These restrictions also
nre set by case law and have been in place for many years.
The restrictions in Canada are in general tougher than those
used by U.S. courts.

3. Prohibition on injured parties specifying the amount they
are seeking. This prohibition holds that a jury cannot be
directly informed or led by evidence to know the amount of
damages sought by a plaintiff. This rule is a common law
rule and has been in place for decades.

4. Restriction on attorneys' contingency fees. In Ontario,
attorneys' fees are set by the Law Society. Contingency fees
nre prohibited. This system has been in place for decades.

5. Few jury trials. Traditionally, Canada uses juries
infrequently in civil cases.

6. Penalties for frivolous suits. Defendants who win suits can
collect legal fees and other costs from plaintiffs. This
system has been in place for decades.

Sean Mooney, Ph.D., CPCU
1.1.1. Senior Vice President and Economist






THE LANGUAGE OF INSURANCE

The language of the insurance profession can be confusing,
obscure and frustrating. Here is a glossary of common
insurance terms. As you learn them, you'll be better able
to understand the basics of insurance.

accident An unforeseen act or result which may cause bodily injury or property
damage. In some policies, it is identified as occurring at a specific time and
place. In others, it includes continuous or repeated exposure to the same
conditions. Refer to the appropriate policy for exact definition. Also see
occurrence. -

act of God An event caused by the forces of nature, without human
intervention and which could not have been prevented by reasonable care; for
example, flood, earthquake, hurricane.

actual cash value The present duy value of property measured in cash, deter-
mined dv subtracting depreciation brought about by physical wear, tear and
obsolescence from the replacement cost.

additional insured A person, other than the named insured for whom the policy
is written, wno is protected against loss by the terms of the policy.

additional premium The additional amount of money charged the policyholder
wmcn is over and above the original premium charged. This may occur because
of endorsement for increase in limits of liability, rate increase or other increase
in the exposure of risk.

additions and alterations The fire policy usually extends permission to build
additions or maxe cnanges or alterations to the dwelling without violating the
policy and coverage is extended to include such additions and alterations.

adjacent Lying near to, but not in actual contact with. Nearby. Property near
the property insured. Such adjacent property may increase the hazard of loss.

adjuster An individual representing the insurance company in discussions lead-
ing to agreement on the amount of a loss and the company's liability.

adjustment The process of determining the cause and amount of a loss; the
amount of indemnity the insured may recover.

agent, independent An independent business person who represents insurance
companies under" contract in a sales and service capacity and is paid on a
commission basis.

ail risk insurance Coverage for all perils except those specifically excluded in
the policy. By contrast, a named perii policy specifically names each peril for
which the policy insures.
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allied lines Various coverages offered by fire insurers, oil cf which jr.: ck
associated with fire insurance. Examples are extended coverage, *and «.0
malicious mischief and sprinkler leakage.

amount of insurance The maximum dollar amount payable by the insurer undr
tne conditions 0! the policy. In effect, amount of insurance is synonyr.ru:: .wut.
limit of liability.

aDoraisal Determination of the value of property, or of the extent at dimae. *
usually by impartial experts. The fire insurance policy provides for
where the company and the insured cannot agree upon the amount of loss.

appurtenant structure Other structural property on and belongiruj
insured dwelling including fences, walkways, pools and private garages.

assumed risk A means by which persons unable to purchase auttmrb l=
insurance through the voluntary market are able to obtain Insurar.---.
eligible, these drivers will be assigned to a licensed company in their arc.',
through the Assigned Risk Plan. Also referred to as Auto Plan.

assignment The transfer of the legal right or interest ir. a policy rg ans-ur *
party, generally in connection with the sale of property. It is valid oivv v, *e
the consent of the insurer.

attractive nuisance A dangerous place or device attractive to children, ‘'fun
owner 0! an attractive nuisance has the legal duty to make particular precaution::
for children, e.g.., swimming pools, animals, construction project.

Auto Plan See assigned .risk.

automobile A land motor vehicle. Also see private passenger automobile

automobile non-ownership liability Insurance against loss aue to clam* for

damages arising out 0! the use of motor vehicles not owned by cr hired by t
insured but used in the conduct of the insured's business.

31 Bodily injury

bailee One who has possession of property belonging to another, for a spcwit..
purpose.

bailment Delivery of personal property for a particular purpose with :he in?™*M
tnat the property will be returned to the person who originally deliver?-: it

bailor A person who entrusts goods to another.



ottigy?

basic limits coverage The lowest limits of liability ordinarily written; basic limits
are those for which manual rates and minimum premiums are computed.

binder A temporary contract of insurance made with an .insured pending
delivery of the policy.

bodily injury The impairment of a person's faculties, including pain,suffering,
disability and death for which negligence is the proximate cause.

bordereau A  memorandum containing detailed information wused in passing
reinsurance from one company to another under a reinsurance agreement. See
reinsurance.

broker  An insurance broker ordinarily is a solicitor of insurance who does not
represent insurance companies in a capacity as agent but places orders for
coverage with companies designated by the insured or with companies of the
broker's own choosing.

builders' risk insurance Insurance against loss to buildings in the course of
construction.  With the value of construction changing during the building
process, a fixed amount policy would not properly cover the risk. May be
written on a reporting form or on a completed value form.

bureau A national, regional or state organization, supported byparticipating
insurance companies, which may develop standard forms of coverage and policies;
develop, pubiish and file rates to be used by insurers in making premium
charges or act as a statistical agency. Bureau frequently is used interchange-
ably with 1SO or WS&RB.

burglary As differentiated from robbery, burglary is the act or intent to take

property belonging to another with visible evidence of breaking into or breaking
out of locked premises. '

CiC Certified Insurance Counselors

CPCU Chartered Property and Casualty Underwriter

CSL Combined single limit

cancellation The termination of a policy before its normal expiration date.
Cancellation may be requested by the insured at any time. Some restrictions

apply to cancellation requested by the insurer in some policies.

captive An insurance company established to insure a specific company or group
Ol companies. The captive is usually owned by the company it insures.

carrier Any organization that “carries"” insurance. A carrier may be a
company, corporation, association or facility.

2-82 9-3
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injury or damage.

catastrophe A sudden and severe calamity or disaster. An event which causes
a loss of extraordinarily large amount.

certificate of insurance A statement of coverage taking the place of the policy
as evidence 0! insurance and stating the coverages of the policy in gcnnii
terms.

Chartered Property and Casualty Underwriter (CPCU)) A designation conferred
by tne American Lnsutute of Property and Liability Underwriters to one who has
attained certain standards of education and proficiency on property and casualty
insurance and has passed a series of examinations.

claim A demand by an individual or organization to recover under an insurance
policy for loss which may come within the policy. A demand by an individual
against an insured for damages caused by an event. In the latter case, suer,
claims are referred to the insurance company for handling on behalf of the
insured.

claimant One who makes a claim.

class rates Fire rates that apply to a group of similar risks. They are obtained
rrom a manual by matching the characteristics of the insured property with the
appropriate class described in the manual.

'dassification The underwriting or rating group into which a particular risk is
piacea. Pertains to type of business, location and otner factors. Classifying
persons, property, or operations as a basis for tabulating statistical experience
and determining premium rates.

client The customer. The company or person who buys the insurance. S*e
insured.

clause A section of a policy contract, or of endorsements attached to it, dealing
witn a particular subject in the contract, as the insuring clause or the
coinsurance clause.

coinsurance A provision in an insurance .policy requiring the insured to con-
moute a fair and just share of the total premium out of which losses are to be
paid. The inclusion of this provision, whether mandatory or optional, usually
gives the insured lower rates than would otherwise apply.

coinsurance clause Provision in a fire insurance policy whereby the property
owner is to carry insurance up to an amount determined in accordance with the
provisions of the* policy. This usually is a stated perccniage of the value of the
proDerty, in return for which, the insured pays a lower premium. Taiiure to
maintain iimits at the specified percentage causes a reduction in the amount
payable to the insured in the event of loss.
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coinsurer Ot- who shares the loss sustained wunder an insurance policy.
Usually applied to an owner of property who fails to carry enough insurance to
comply with the coinsurance provision and who therefore suffers part of the
loss.

collision Insurance against loss to property caused by striking or being struck
by a stationary or moving object; includes loss caused by upset.

commission A percentage of the premium paid to an agent or broker in return
for business procured.

commissioner of insurance The official charged with enforcement of laws per-
taining to insurance in the state.

common law liability The responsibility for injuries or damage imposed upon a
party because of his or her actions, by that part of the law based upon custom
and usage as established by the courts.

comprehensive Insurance covering the insured's own auto for damages other
than collision or upset. It is distinguished from insurance against specific
hazards, such as fire and theft.

conditions Provisions of an insurance policy which along with the insuring
agreement, coverage forms and exclusions complete the contract. The part
which states the obligations of the insurance- company and the insured, in such
areas as claims, premium payment and cancellation. Also called provisions.

condominium A condominium unit owner owns only the air space inside the un-
fimsned walls, floor and ceiling of the unit. The building and land beneath are
owned by the owner's association and unit-ownei j have an individual share in
the common property.

consequential loss The loss not directly caused by the damage to the property
but which arises from the result of such damage. A fire may damage refrigera-
tion equipment and the nonoperation of the refrigerator cause spoilage. Such
spoilage is a consequential loss of the fire.

construction class Classification of fire risks, according to type of construction
.to enable fire insurance rates to be established equitably.

cooperative Multiple family projects owned by a nonprofit corporation. A group
owns the building and land; no one individually owns the unit he or she
occupies.

countersignature A signature of a licensed domiciled agent required by state law
to validate an insurance policy.

coverage The extent of the insurance afforded under an insurance contract.
Coverage is frequently used interchangeably with the word protection.
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dailv report An abbreviated copy of pertinent policy information. Identical
copies are usually prepared so that insurance companies, agents and brokers
may each have one.

declarations- The part of the insurance contract which contains information
regarding theinsurance risk,such as naming the insured, property covered,
' poiicy period, limits of liability and premium.

deductible Apolicy provision under which the insured,inthe event of loss,
agrees to bear a specified portion of the loss. The company is liable only for
the excess. .-

depreciation Loss in value of property brought about by physical wear, tear
ana obsolescence. The difference between the replacement cost new and present
actual cash value.

deviation Use of a premium rate other thanthe standard rate filed with a state
insurance department.

direct loss Aloss which is the immediate consequence of the peril insured
against.

direct writer An insurer that uses its own employees to sell insurance.

dividend A refund of part of the premium paid at the beginning of the year
tnat still remains a'fter the company has set aside the necessary reserve and
made deductions for claims and expenses.

dweilinc The basic structure of a residence which includes walls, floors, roof,
attacned structures, building equipment, fixtures and outdoor equipment used,
for the service of the residence.

EC Extended coverage

earned premium That portion of the premium which represents coverage already
provided. Each day that an insurance policy is in force is a day of earned
premium.

effective date The date on which an insurance policy goes into effect and from
wmcn time protection is furnished.

endorsement An alteration to an insurance policy by attaching a form bearing
tne provision or the terms necessary to make the change.



excess insurance A policy which (1) provides limits of liability over and above
those of specified underlying primary policies, but which relies on the insuring
agreements and conditions of such underlying policies as to definitions of cover-
age; or (2) provides limits of liability in excess of a self-insured retention for
agreed upon exposures.

exclusions The part of the insurance contract which limits, restricts or elim-
inates coverage under the policy.

expiration date The date upon which an insurance policy will cease to provide
coverage unless previously cancelled.

exposure Refers chiefly to the state of being subject to loss from a hazard.

extended coverage A clause or an endorsement of a fire policy which provides
additional coverage for ether perils, such as wind, hail, explosion, etc..

Fair Plan A program, created by law, to make fire and other forms of property
insurance available to persons who have difficulty obtaining coverage from
insurance companies.

financial responsibility law A statute requiring motorists to furnish, either
oefore or alter an accident, evidence of ability to pay damages.

fire Fire must be combustion sufficient to produce a spark, flame or giow, but
not an explosion, and must be hostile, as opposed to friendly, i.e., not in the
place where it was intended to be. It must be accidental and must be the prox-
imate cause of the damage.

fire protection grading A national system, developed by a predecessor of ISC,
which rates cities and towns according to publicfire protection and other
criteria. The grading scale is 1 (best) to 10 (no effective fire protection). No
city is presently graded class 1. See protection class.

floater policy @ An inland marine policy under theterms of which protection
follows movable property, covering it wherever it may be.

full coverage Anyform of insurance that provides payment without deduction on
all covered hazard losses.

G
glass insurance Insurance to cover the costs of replacing damaged glass, such
as door and windows.
2-82 9-7
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hazard A specific situation that introduces, or increases, the probability cf
occurrence of a loss arising from a peril, or that may influence the extent of a
loss. Examples ofhazards include slippery floors, congested traffic and
unguarded premises.

hazard, moral Characteristics of the insured that increase the probability of
loss, i.e., dishonesty.

hazard, physical A physical or structural condition of the insured property that
maxes it more likely a loss will occur.

1A Insurance Institute of America
IM Iniand marine
ISO Insurance Services Office. See bureau.

improvements and betterments Additions or changes made by a lessee or renter
at ms or her own expense which enhance the value of the occupied building.
These become part of the realty (and are not legally subject to removal) and
require special insurance consideration.

indemnity The insurance concept that enables the insured to be reimbursed for
a ioss, without either gaining or losing financially, i.e., restored to the
condition that existed before the loss.

independent agent See agent, independent.
indirect loss See consequential loss.

inherent vice A condition in property which causes deterioration or damage; fcr
example, the painting of damp wood or 'poilage of vegetables.

inland marine insurance < Covers property against various hazards or losses while
it is being transported from place to place or wherever the property may be
located.

insurable interest Any interest in a subject, or any legal relation to it, of such
a nature that a certain happening (such as fire) might cause monetary loss
requiring insurance.

~insurance The business of insuring persons or property. Coverage by contract
wncrcpy one party undertakes to indemnify another against loss by a special
contingency or peril.



insurance commissioner See commissioner of insurance.
insured A person covered by an insurance policy.
insurer The insurance carrier, or insurance company.

insuring agreement That part of an insurance policy which provides the agree-
ment 0! the insurance company to protect the insured against loss or damage.
This agreement is the basis of the insurance contract.

legal liah .itv An obligation enforceable by law most often considered in a
monetary sense. Broadly, any legally enforceable obligation.

liability This is a broad term denoting any legally enforceable obligation. An
obligation, usually financial.

liability insurance Coverage whereby the carrier agrees to pay damages and tc
defend against suit, on behalf of the policyholder, for any claim that may occur.
It includes coverage for both bodily injury and property damage, where appro-
oriale. Liability coverage is often referred to as third-party insurance.

limit of liability The maximum dollar amount which an insurance company agrees
to pay in the event of loss.

loading In inland marine, an amount added to the base rate cr premium to cover
additional perils.

loss A financial setback or monetary deprivation. A claim or claim payment.
The basis for a claim for indemnity or damages under the terms of an insurance

policy.

McCarran Act See Public Law 15.

manual A book published by an insurer or bureau giving rates, classifications
and underwriting rules for some phase of insurance.

manual rates A method for determining the cost of an insurance policy using
predetermined rates, usually obtained from a rate book or manual.

medical payments A form of insurance coverage, usually included in automobile
and liability policies, under which the insurance company agrees to pay medical,
surgical, hospital, ambulance and funeral expenses resulting from an accident
covered by the policy, regardless of negligence.
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minimum premium The smallest amount that a carrier charges for' providing
coverage tor a given period.

model vear To identify the year a car or truck was manufactured. October 1 is
considered the start of a new model year.

monoline A policy written to cover a single line of insurance, such as fire
alone.

mortgage Legal document obtained as security for money loaned on property. It
may apply to either real property or personal property, including autos.

mortgagee The party loaning money toward the purchase of property. Examples
would oe a bank or lending institution.

mortgagor Borrower who conveys his or her property as security for a loan.

Multiple line policy A policy which is a combination of fire and casualty in a
single insurance contract, such as the homeowners policy.

N

named insured That person, partnership or organization for whom an insurance
contract is written, and who is specifically designated as being "insured" in the
contract.

named peril Named* peril policies specify what specific perils are covered cr
insured against. All risk policies do not specifically name the perils.

nealicence Failure to do what a reasonably prudent person would do under the
circumstances of a particular case, or doing what a prudent person would not
have done.

no fault insurance Provides for payment to persons who sustain bodily injury in
a motor venicle accident, on a first-party basis regardless cf negligence. May
also include property damage.

occupancy Refers to the activity or property of the insured, i.e., what the
buiioing is used for or the nature of its contents.

occurrence Any event or happening that may occur gradually over a period cf
time, or all at once, and which may cause bodily injury or property damage. The
exact definition varies by kind of policy. Also see accident.



PD *Property damage

PIP Personal injury protection

PLD Planned unit development

peril A cause of damage ir loss. Examples include fire, automobile accident,
theft, windstorm and explosion. Exposure to the risk of being destroyed or

e |ost.

personal injury coverage An extension of liability coverage to provide for libel,
slander, false arrest, invasion of privacy and the like.

personal injury protection This refers to first-party, no fault coverage for
damages due to automobile accident.

physical damage coverage Comprehensive and collision coverage for the insured’s
own automobile.

planned unit development The major difference between a townnouse and a PUD
is that the unit-owner in a PUD also owns the land beneath the unit. The
common grounds are owned by a nonprofit corporation. See townnouse.

policy A written contract of insurance between an insurance company and the
poiTcyholder.

policyholder One who possesses an insurance contract. Often a synonym for
insured.

policy period The period during which a policy contract affords insurance.
premises  Particular location or portion thereof as stated in the policy.
premium The amount of money paid by the policyholder for insurance coverage.

private passenoer automobile A four wheel motor vehicle, other than a truck
type.

pro rata In proportion.

property damaoe Injury to or destruction of property, including (in liability)
the loss of use of such property.

property insurance Insurance that provides coverage for direct loss or damage
to property such as a home or building. Frequently used interchangeably with
fire and allied lines insurance.
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protection Used interchangeably with the word "coverage" to denote the insur-
ance provided under the terms of the policy.

protection class A code designating the degree of a property's protection by an
adequate tire fighting organization which has sufficient equipment, water supply
ana "alarm transmittal facilities to permit it to extinguish an ordinary fire in the
property. See fire protection grading

Public Law 15 A federal statute passed in 1945 declaring that the continued
regulation and taxation by the several states of the business of insurance is in
the public interest. Its effect is to exempt the- business of insurance from
federal antitrust laws to the extent that there is state regulation.

R

rate The cost of insurance per unit of exposure used in rating for the deter-
mination of premium.

rating The determination of premium to be charged tor coverage on a risk based
upon risk characteristics and actuarial calculations on the cnance of loss.

rating bureau See bureau.

reinsurance The cession by an insurance company (the reinsured) of a stated
proportion or amount of risk and the assumption of such cession by another
carrier (the reinsurer) in consideration of a premium paid by the reinsured to
the reinsurer. The proportion of the risk not ceded is referred to as the
retention or net line. Reinsurancel is effected under a contract called a
reinsurance agreement or treaty.

renewal Continuation of an insurance contract beyond the original date of
expiration, by endorsement, certificate or new contract.

replacement cor; Replacement cost insurance extends property damage policies to
cover the actual cost of repairs or replacement without deduction for deprecia-
tion.

rider A form containing special provisions that are not contained fn the policy
contract and which are added or attached to the policy. See er nent.

risk The possibility of loss or injury. The chance of loss or the perils of an
insurance contract; the degree of probability of such loss.

risk That entity to which coverage attaches. It may be defined by line of

ousi.ness and may take the form of a vehicle, building,, physical or geographical
location, named person or any object.
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schedule An enumeration of various properties covered by a policy.

self-insurance A decision made by a company to assume the risk for its own
specific loss.

Self-insured retention An amount of liability for a given risk or exposure which
is assumed or retained by the insured.

subrogation The legal process by which an insurance company seeks from a

third party recovery of an amount paid out by the insurance company to a
claimant under the policy.

T

term The period of time for which an insurance policy is issued.
territory Specific areas in cities and counties on which rates are based.
theft Any act of stealing or any unlawful taking.

tnirc-oartv insurance Protection for the insured against liability arising out of
oodily injury to others or damage to their property. Insurance against loss due
to liability to third parties. Used synonymously withliability insurance.

tort A civil wrong committed by one person, against another person, forwhich
the law provides compensation.

townhouse Single family dwelling or a multiplex. The occupant of each unit
owns either all or a portion of the building structure, including the unit's walls.
Owners also have an undivided share in all common grounds, but they do not
own the land beneath their unit.

U
umbrella policy An all-encompassing policy providing increased or broader

coverage above the basic liability policy.

underinsurance A condition in which not enough insurance is carried to cover
the insurable value and especially to satisfy a coinsurance clause.

underinsured motorist coverage Automobile bodily injury protection for loss
caused by a motorist without insurance or with inadequate limits of liability or a
hit-and-run driver.
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."m.deriving Th' amount of insurance or reinsurance on a risk which attaches
oeicrs the next higher excess layer of insurance or reinsurance attaches.

S"L-er.vritinCT The process cf selecting policyholders that meet the company's
stancards of acceptability.

‘ninsured Not having insurance on a specific exposure.

inoccupied Contains furnishings pertaining to operations or activities customary
to occupancy of the building, but no one is there at the time.

\%

/StVM Vandalism and malicious mischief
/acant Not lived in and void of furnishings.

valued policy A policy which provides that a special amount shall tu paid in
event 01 a total loss of the property. Most fine arts and some ocher inland
marine poiicies have this provision. In fire insurance in some states there are
valued policy laws which require chat fire insurance on buiidings be treated as

~Nvalued poiicies.

vandalism and malicious mischief The willful injury or destruction of property,
e.g., tnrowing stones through the window of a heme and damaging heme

furnishings would be vandalism.

WS&R3 Washington Surveying and Rating 3ureau. See bureaii.

warrantl The statement of the insured, the truth of which becomes a condition
or tne validity of the policy. Statement or stipulation in the policy as to the
"s.nes of a fact or a condition, of the insurance, which, if untrue, will void

tne jlicy.
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Dear Senator Zharoff:

Enclosed are three documents which may be of some use to
you and to the members of your committee as you try to sort out
the various proposals for legislation pertaining to insurance and
the civil justice system:

1. A "white paper" produced by trade
associations in California, relating to
their experi< nee.

2. A paper on the financial condition of the
insurance industry by the Insurance
Services Office.

3. A copy of a statement by Charles Fritzel,
an officer of the National Alliance of

Independent Insurers before a committee
of the U.S. Senate.

Please let us know if there is further information we
can provide.

Counsel for the American
Insurance Association
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January 1986

THE LIABILITY SYSTEM IK CRISIS

The attached resource file is presented to you in the hopes that it
wili help to explain the current crisis in California’'s liability system and
identify some meaningful measures that will ameliorate the crisis in the short
term and solve the underlying problems that created it in the long term.

These papers were prepared in a joint effort by the Alliance of
American Insurers, the American Insurance Association, the Association of
California Insurance Companies and the national Association of Independent
Insurers, who represent 869 insurance companies writing more than half of the
property-casualty insurance premiums in California.

It is our hope that you will keep this information on hand throughout
the coming months as insurance issues are sure to be among the most newsworthy
items during that time.

The causes of the current crisis and the solutions proposed are com-
plex, so a complete raview of the situation requires a rather voluminous ex-
planation. Accordingly, we have arranged this material by subject matter and
indexed it for easy reference.

We will update the financial data in this report as complete quarterly
data become available.
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INTRODUCTION

For the first four years of this decade, most buyers of commercial
and professional liability insurance enjoyed stable or decreasing insurance
premiums. Then, in early 1985, premiums turned upward, often precipitously,
and some buyers found it difficult to obtain adequate coverage at prices
they regarded as affordable. The liability crisis has been extensively
covered by the media, and there have been proposals from many quarters as to
what to do about it, ranging from voluntary efforts by insurers and agents
to fundamental tort reform.

The insurance industry believes that it is critically important
that efforts to solve availability and affordability issues be grounded in a
sound understanding of the private insurance mechanism and the impact that
the liability system* has on it. Accordingly, this paper describes the
reasons for the recent escalation in commercial and professional insurance
premiums and sets forth actions, soma voluntary and some requiring
regulatory or legislative approval, that can lead towards an easing of
problems of availability and affordability. The paper also cautions that
ill-conceived measures, such as a return to administered pricing or the
adoption of involuntary market mechanisms, may impede the return of the

insurance industry to financial health and thus operate to the detriment of

consumers in the longer run.

*As used in this paper, "the liability system" means the whole panoply of
substantive and procedural rules by which losses are transferred from one
party to another. It also includes the mechanisms through which disputes
are resolved in court or otherwise, including judicial decisions with
respect to insurance contracts.



This paper 1is addressed to California legislators, regulators, the
nevs media and the public.

Together, the Alliance of American Insurers, the American Insurance
Association, the Association of California Insurance Companies and the
National Association of Independent Insurers ("the trades") represent 869
insurance companies that write more than half of all property and casualty

insurance premiums in California.

FINANCIAL RESULTS
1984 was the worst year ever for the U.S. property-casualty
insurance business, and it is estimated that 1985 results will be aven
worse.

The 1984 results were the culmination of an unbroken string of
underwriting losses that began in 1979. Underwriting losses grew at an
average annual rate of $3 billion through 1983 and then jumped by $8 billion
in 1984. Total underwriting losses for the 1979-1985 period will approach
$80 billion.

Until 1983, growing investment income, fueled by high interest
rates, was able to offset underwriting losses. But in 1984, a 10.6%
increase in investment income ($1.7 billion) was not able to overcome a
substantial increase of $8 billion in underwriting losses, and the industry
sustained the largest net operating loss in its history. In 193A, pre-tax
operating income (the combination of investment income and underwriting

results) plunged to a negative $3.8 billion.



In 1984, there were underwriting losses of $16.8 billion in
commercial ant professional lines. These losses were 79% of all
underwriting losses 1in 1984, whereas premiums for commercial and
professional linen were only 51.3% of total industry premiums.". In contrast,
personal and commercial lines have historically had closely parallel loss
ratios.

General liability (combined ratio:* 152) and medical malpractice
(combined ratio: 170) were especially hard hit. Ths combined ratios mean
that actual expenditures and incurred obligations exceeded earned premium
income by 52% and 70%, respectively, in these lines. Total underwriting
losses in 1984 were $3.2 billion for general liability and $1.2 billion for
medical malpractice. These underwriting losses of $4.4 billion for general
liability and medical malpractice were 21% of all underwriting losses in
1984, whereas premiums for these lines were only 7% of total industry
premiums. Under the most optimistic assumptions, investment income
available in the market today falls far short of making up underwriting
losses of this magnitude.

In 1983 and 1984, reinsurers were hit even harder by losses than the
direct market. Historically, reinsurers ”combined ratios closely paralleled
those of the industry as a whole. In 1983, however, reinsurers had a siXx
point higher combined ratio than the direct market (118 as opposed to 112),

and in 1984, the reinsurers®™ combined ratio was ten points higher (128 as

opposed to 118).

*The combined ratio is the ratio of incurred losses, loss adjustment
expenses and policy holder dividends to earned premiums plus the ratio of
underwriting expenses to written premiums. For example, a combined ratio of
150 means that insurers paid out $1.50 in losses and expenses for every $1

they received in premiums.



Although the overall combined ratio for the industry declined from
118 in 1984 to 116 for the first six months of 1985, and the combined ratio
for commercial lines declined from 128 to 122 for the same period, the
industry nonetheless sustained a net operating loss of $2.3 billion for the
first six months of 1985. The net operating loss for the first nine months
of 1985 was $3.7 billion. If this trend continues, the industry may well

experience a greater net operating loss in 1985 than in 1984.

THE CONSEQUENCES

These escalating financial losses had the following consequences:

- the partial or total withdrawal of major reinsurers
in the United States, Britain and Western Europe
from difficult U.S. liability lines (for example,
environmental pollution and asbestos containment
contractors ~ liability).

a plunge in the industry ™ annual rate of return on
net worth to 1.7% in 1984. The rate of return on
net worth was actually negative for 50 of the top
100 insurer groups. While the industry®"s annual
rate of return recovered to 5% for the first six
months of 1985, it is still almost ten percentage
points below the average rate of return for the
Fortune 500 companies.

a significant increase in the number of companies
found to be financially impaired. In 1984,
regulators found 20 companies to be insolvent. In
1985, an additional 22 became insolvent. In
addition, companies representing more than 20% of
industry premiums have failed at least four "early
warning" tests established by the National
Association of Insurance Commissioners.



In sum, severe recent losses have produced less capacity to write insurance
and an increased number of companies that are insolvent or facing major
financial difficulties.

The financial condition of the U.S. property/casualty industry in
1984 necessitated large and widespread premium increases in liability lines
and reduced the availability of coverage for commercial and professional
buyers. Underwriters also became more cautious in deciding what terms to
offer to which buyers. liability lines, by the spring of 1985,
liability insurance was not .lable at any price to some buyers in some
lines of insurance, either through the admitted market or the surplus lines
market. In addition, reinsurers began withdrawing from the market. Lloyd™
of London expressed dismay with continuing losses in the North American
market and seriously restricted the flow of reinsurance to U.S. insurers.
Without reinsurance, primary insurers had no choice but to restrict their
premium writings drastically, causing availability problems in nearly every
commercial line. Buyers for whom availability has been particularly a
problem in 1985 include: day care center operators, municipalities,
nurse-midwives, toxic waste facility operators and truckers.

By and large, liability lines - and especially those where
shortages of capacity developed - present the greatest risk of losses, just
at the time when the commercial insurance industry desperately needs
predictable, manageable business in order to create stability and reasonable
profits as a basis for expanding its capacity.

In the 1980-84 period, as events turned out, insurance companies

seriously underpriced their products. The warning signs were there as the



frequency and severity of losses increased. But it took net losses in 1984
to bring home to the industry the absolute necessity of substantial price
increases and selectivity in underwriting. In part, underpricing was due to
the vigorous competition among insurers during that period for premium
income to employ at high yields in financial markets. But the decisive
factor in underpricing was the inability of underwriters to predict with any
degree of accuracy the losses they would eventually be required to pay. The
expansionist, almost capricious nature of the liability system and the costs

this would eventually entail were seriously underestimated by insurers.

EXPANSION OF THE CIVIL LIABILITY SYSTEM

As recently as twenty years ago, the tort law was a tightly
configured system of rules under which losses were transferred from
fault-free plaintiffs to clearly identified, negligent defendants.
Causation was strictly construed, and latent injury claims were a thing of
the future. The organizing principles of the liability system were the
fairness of shifting losses where clear negligence could be shown and the
general deterrence of others that was thought to result. Compensation of
victims was important, but it was to be accomplished under a standard of
fairness to all parties.

Today, things are far different. Negligence has been eroded or
done away with as a standard, and assumption of the risk and contributory
negligence have all but disappeared. Causation requirements have been
overcome by judicial or statutory presumptions, and mass torts (usually with
a long gestation or latency period) are now commonplace.

Californian ™ have become far more litigious in the last few



years. For example, the number of personal injury lawsuits arising out of
auto accidents increased 38 percent in the period 1970-1984. The number of
other personal injury lawsuits increased 190 percent over the same period.
Overall, the incidence of litigation per 100,000 California residents has
increased 54 percent since 1970.

Individuals and groups differ as to the desirability of these
developments. But thsir impact on the property-casualty industry is clear.
Costs are way up and over time must be adequately reflected in premiums.
More fundamentally, the industry has great difficulty in predicting its
losses and making adequate provision for them. Tha unpredictability and
costliness of the liability system, as it has evolved, bear a direct
relationship to the current problems with availability and affordability.

A detailed discussion of all of the changes in the tort system in
recent years that have affected insurance availability and costs is beyond
the scope this paper. A few examples, however, will illustrate the scope

and complexity of the problen:

- The doctrine of joint and several liability has been
combined with the rule of comparative negligence to
create a situation where a party who was only
minimally responsible for an accident may have to
pay for all the damages arising out of the
accident. (American Motorcycle Assn. v. Superior
Court 20 Cal 3rd 578 1978)

- An "eentitlement” psychology has become deeply rooted
in American society. This encourages adversarial
proceedings and a feeling that every "wrong", no
matter how defined, should be put right by somebody.

- The Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA)
imposes a regimen of nearly absolute liability for
the costs of toxic waste clean-up. Through judicial
interpretation, CERCLA applies retroactively to
conduct occurring before its enactment in 1980.
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Moreover, one or more defendants, among many
potentially responsible, may be held solely or
disproportionately accountable for damages through
rigorous application of the doctrine of joint and
several liability. (See paper on pollution
liability-Tab 2).

TL«ce has been an erosion of traditional fairness
doctrines that found liability based on what the
defendant knew or should have known when he acted or
failed to act (Becker v. IRM Corp. 38 Cal. 3rd 454
1985). In Becker, the California Supreme Court held
that a landlord could be held strictly liable in
tort for latent defects in the premises, even when
the landlord did not create or know about the
defect, but acquired the property with the defect
already in existence. As Justice Lucas said in his
dissenting opinion in this case, "any landlord, even
one renting the family home for a year, will now be
the insurer for defects in any wire, screw, latch,
cabinet door, pipe or other article on and in his
premises at the time they are let despite the fact
that® he neither installed the item nor had any
knowledge or reason to know of the defect."”

There has been a gradual shift from traditional
requirements that responsibility must be proved
against particular, identifiable defendants to
theories of enterprise liability (Sindell v, Abbott
Laboratories. 26 Cal.3rd 588 1980). This case
established "market share™ liability for producers
of fungible goods.

Insurance contracts have increasingly been ignored,
even when the language is clear. The most egregious
recent example 1is Jackson Township v. Hartford
Accident & Indemnity. 186 N.J. Super.156 (1983), in
which the pollution exclusion in a standard general
liability policy was read against clear policy
language and intent to include coverage for the
gradual seepage of pollutants from the insured
land.

Relative to indemnity to claimants, the costs of
resolving disputes have risen astronomically.
Illustrative of this is the growth in loss
adjustment expenses, of which 90% are legal fees.

As a percentage of damages, allocated loss
adjustment expenses have risen from less than 15% in
the late 1950s to almost 40% in 1984. A special 1S0
study indicates that costs may well approach 50% of
the ultimate settlement value for claims reported in
the last three years. A study by the Institute for
Civil Justice finds that only 37 cents of every $1
expended in litigating asbestos claims reaches
claimants.



INDUSTRY PROPOSALS

In light of the expansion of the liability system, the insurance
industry firmly believes that there will bo no permanent and satisfactory
solution to problems of insurance availability and affordability in
commercial lines until changes are made in the liability system.

Here is a brief list of such reforms:

— passage of the "deep pocket™ initiative on the June, 1986 ballot.

— extension of the reforms contained in the Medical Injury

Compensation Reform Act (MICRA) to all personal injury and

wrongful death actions.

— limitations on and reasonable standards for the awarding of

punitive damages.

— state of the art reforms that will assure that liability is

based on the standards in effect at the time a product is produced

or the time the service in question took place.

These changes, which will be explained later in greater detail,
will help to restore predictability to the process of assessing liability
i"isks and will permit a more expeditious and economical resolution of
disputes.

Until such lasting, structural changes in the liability system can
be made, the insurance industry recognizes that it has a responsibility to
respond to the needs of insurance buyers, both in decision-making by
individual companies and discussions on public policy issues with

legislators and regulators.



In order to address insurance availability and affordability
problems in the short term and longer range, the Alliance of American
Insurers, the American Insurance Association, the Association of California
Insurance Companies and the National Association of Independent Insurers
offer the following proposals. The trades are willing to work toward
solutions based on these proposals with legislators, regulators and the

public.

1. Reasonable Limitations on the Cancellation or Non-Renewal of
Commercial Insurance Policies

The industry acknowledges the nc jd for reasonable limitations
that cover individual and block policy cancellations; notice of changes
in policy terras; and notice of non-renewal. The industry believes that a
reasonable balance should be struck between the buyer % need for
stability and time to react if changes are necessary, and the insurer®s
need for a degree of flexibility to respond to changes in the individual
risk or impairments in the financial status of the insurer or its

reinsurers.

2. Voluntary Market Mechanisms

Many in the industry have been and are working actively
with regulators and producers to broaden the availability of coverage in
such difficult lines as day care liability. Evidence of this is the
MCal-Care" market assistance plan that th.3 industry set up last year to

handle problem risks in the day care area. Provided that regulators and



legislators understand that a market assistance plan is not a panacea,
and that there are lines in which the volatility and dimensions of the
underlying exposure make voluntary efforts difficult if not impossible to
undertake, the industry is ready to continue its work with regulators,
under their leadership, to maximize the opportunities to write difficult
lines in the private market.

An additional virtue of voluntary efforts is that they can
rather quickly document the extent and characteristics of the problem, so
that further steps, if any are needed, can be considered in light of the
facts.

Voluntary plans also enable insurers to review the loss
control procedures of difficult-to-insure commercial buyers and make
helpful suggestions. By minimizing hazards through a loss control plan,
the buyer may be able to provide a potential insurer with the assurance

necessary to provide desired coverage.

3. Insurance Availability Clearinghouse

The insurance industry will work with the National
Association of Insurance Commissioners (NAIC) to develop and implement a
clearinghouse to exchange information on the various voluntary market
mechanisms and to encourage positive market response in difficult lines.

This process has begun.

4. New Commercial General Liability Policy

With the uncertainties involved in trying to anticipate



future losses accurately in an ever-changing legal environment, actuarial
pricing has become all but impossible for some risks. Expansive inter—
pretations affecting any area of tort liability are likely to find
application in other areas as well, making even the 30-called profitable
risks of a few years ago potentially uninsurable.

The Insurance Services Office has recently introduced a
new Commercial General Liability Policy (CGL), including a claims made
form. By itself, the CGL will not and cannot solve all of the current
insurance availability or affordability problems, but its use by the
industry would be a positive step in restoring a degree of underwriting
confidence in the general liability marketplace. Predictability is an
essential ingredient in the insurance business, and without
predictability some risks will no longer be assumed.

The new CGL policy, with policy aggregate limits,
encourages both the insurer and the insured to evaluate the risk
objectively. The parties can then determine adequate limits and a
definite coverage amount. Moreover, the introduction of a claims made
version of the CGL allows for precision in determining the coverage
period, avoids the stacking of limits and policies that now occurs and
avoids costly litigation over policy application. Finally, the provision
for "tail coverage" at the termination of a claims-made policy allows the
insurer and policy holder to treat coverage for "lIncurred But Not
Reported™ (IBNR) losses and its price separately, providing it only when
it in needed rather than in every policy, defining the insurer®s

financial commitment, and pricing the coverage based on a reasonable loss

expectation.



5. New Capacity

Many insurance companies are adding capital, both to
assure that present business is adequately funded and to enable the
writing of new business. This, coupled with adequate pricing, will do
much to overcome availability problems. The industry recognizes,
however, that there are limits on the amount of new capital that can be
generated from insurance sources, at least until there is substantive
reform of the liability system. The industry, therefore, supports
efforts by businesses and others to add capacity to the marketplace
through appropriate self insurance.

There are, in addition, exposures that are simply too difficult
for the private market to write under current rules because of the
impossibility of measuring or even defining the exposure represented by
businesses. Risks posed by toxic substances, such as asbestos and
chemical wastes, are generally viewed by insurers as falling into that
category. Unless such exposures can be clearly defined and limited by
reform of the liability system, it may be that risks such as those posed
by toxic waste facilities will have to be funded, in whole or in part, by
public funds. Otherwise, an unacceptable choice must be made between
requiring businesses to bear financially unacceptable risks themselves
and imposing an involuntary and potentially catastrophic burden on the
insurance industry. Clean-up costs for known toxic waste facilities have

been estimated at $22 billion to $100 billion by federal government



sources. Imposing even a substantial fraction of these costs on the
insurance industry under the Jackson Township theory would leave little
if any capacity left for all other risks consumers and businesses expect
the industry to assume.

CIVIL JUSTICE REFORMS

Unless reforms are enacted to reduce the number and size of
personal injury lawsuits, and unless balance is restored to the rules by
which those lawsuits are decided, consumers and their insurers can, at
best, expect only temporary relief from the problems plaguing the
commercial insurance markatplace.

The costs of the system place great financial burdens on
claimants, defendants, business and the professions, and, ultimately,
consumers and taxpayers. Rapid changes in legal rules through court
decisions create unpredictability that fosters litigation and discourages
out-of-court settlements. As a result, 1insurance underwriters cannot
accurately price insurance coverage. Businesses hesitate to invest in
innovative products. Professionals practice their crafts defensively for
fear of litigation - often performing unnecessary tasks and procedures
for which consumers must pay. The cumulative results of the system"s
problems are slower economic growth, higher prices for consumers, higher
taxes, higher premiums, greater costs for self-insured businesses, fewer
jobs and slower technological change for society.

As major "consumers" of the civil justice system, insurance
companies have accepted the responsibility to offer fair and sensible
solutions that restore balance to the system while protecting the rights

of those who are injured as a result of the negligence of others.



The following program of reforms will be actively pursued by the

trades and other interests during the coming months:

1. Joint and Several Liability.

The rule of joint and several liability allows an injured person
to recover the entire judgment from any defendant regardless of the
defendant®"s degree of fault. |If the defendant who is primarily at fault
has no assets or insurance, the "deep pocket?”defendant must pay the
total amount of the award even though the deep pocket may be minimally
responsible for the accident.

After four unsuccessful attempts to modify the deep pocket
doctrine in the California Legislature, a coalition of business,
professional and insurance groups has joined with cities and counties to
qualify an initiative on the June 1986 ballot. This initiative, the Fair
Responsibility Act of 1986, retains the rule of joint and several
liability for economic damages such as medical bills and lost wages, but
applies the rule of several liability to non-economic damages such as
pain and suffering and emotional distress. This compromise approach
guarantees that injured people will be fully compensated for their
out-of-pocket expenses such as medical bills and lost wages, both present
and future. However, it provides relief to "deep pockets" in that they
would only be required to pay their proportionate share of intangible
damages such as pain and suffering and emotional distress. The passage
of this initiative is viewed as a crucial first step in restori: u a

measure of equity to our liability system.
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2. Extension of HICRA Reforms to All Personal Injury and Wrongfil Death
Actions.

Ten years ago, in response to a crisis in medical malpractice
liability, the California Legislature enacted sweeping reforms 1in
statutes regarding health care professionals. The legislation Wasr
entitled the Medical Injury Compensation Reform Act (MICRA).

Last year, after 10 years of litigation, the California and U.S.
Supreme Courts upheld major provisions of this Act. Since the day the

Governor signed the Act in 1975, 3keptics predicted that it would be

ineffective. The only real test of such a measure is hard data. H-;"e it

is:

Nationwide California
Average size of malpractice awards $974,000 $396,000
Premium increase in average policy
since 1975 300% 150%
Premium increase in average policy
in 1985 33% 15%

These figures present evidence of the kind of savings that can
be realized if significant tort reforms are enacted. The MICRA reforms
apply only to tort actions against health care professionals, however,
and they should be broadened to apply to all personal injury and wrongful
death actions, so that savings can be realized across-the-board.

The tort reforms contained in MICRA are:

— Periodic payments of awards in excess or $50,000. Periodic
payments of large awards assures the injured person will receive the

health care as needed for the rest of that person's life. Plaintiff's



attorneys like the lump sum benefits because they often can get Larger
fees. Family members like the lump sum benefits because it gives them
the opportunity to enjoy the benefits sooner. However, periodic payments
are designed to provide the cost of care for thf rest of the injured
person®s life. They assure that the money will be there for the purpose
the jury intended. It is true that if the injured person® life is
short, the payments will be shortened, but in view of the pu j of
these particular funds, it should properly be a shortened payment
period. Loved ones are not left without anything. The law specifically
provides the appropriate payment for support of dependents so family
members are assured the security they should have. MICRA only prevents
windfalls when there is no longer a need for further care.

— Collateral sources of benefits received by the claimant may
be admitted into evidence, r.ider this provision, f the injured party
has already received reimbursement for medical expenses from a collateral
source (such as health insurance) and has paid nothing out of pocket, the
jury is told about it. There is no reason why an injured party should be
paid for an expense that is not incurred. It is true that many people
purchase a medical insurance policy and pers®"v.ally pay for it, but such
medical benefits may also be provided as part of employment or some other
source for which nothing has been personally paid. If the injured party
personally paid for the policy, this fact may be revealed to the jury by
the plaintiff. How much is received from collateral sources which offset
out of pocket expenses and what personally may have been paid for that
benefit can be properly placed before the jury to weigh as part of its
judgment on the amount of the award. No one is penalized and the change
avoids "double recovery”™ by the plaintiff. In sum, the jury is entitled

to know and consider the whole story.



— A sliding scale contingency fee system. MICRA provides for a
sliding scale attorney fee system, as opposed to the contingency fee
system used ih other cases where the plaintiff®s attorney takes from
one-third to one-half of an award or settlement. Under MICRA, a
plaintiff*s attorney could collect as a fee 40% of the first $50,000
recovered, 33 1/3 of the next $50,000 recovered, 25% of the next $100,000
recovered and 10% of the remainder. This is no burden on the plaintiff's
lawyer. This schedule of fees was examined by the courts and approved.
Of course, attorneys would like more money, but the sliding scale system
is designed bo assure the claimant will receive a fair share of his or
her recov™.y. Attorneys are fully reimbursed for all the costs of the
trial they may have advanced.

— A $250.000 cap on non-economic damages. Non-economic damages
are highly subjective and often are determined by the emotional responses
of a jury. Without a cap, the extraordinary demands presented by
persuasive plaintiffs attorneys can result in huge awards for intangible
damages, such as pain and suffering. Because these damages bear no
relatioq&hip to the cost of living, indexing tha cap for inflation, as
some hp.ve suggested, makes no sense. The validity of MICRA*s $250,000
cap has been upheld by the California and U.S. Supreme Courts. In fact,
in the Fein decision, the state Supreme Court stated that:

...serious questions [have been rais .d] as to the wisdom of

awarding damages for pain and suffering in any negligence case,

inter alia, the inherent difficulties in placing a monetary
value on such losses, the fact that money damages are at best
only imperfect compensation for {such intangible injuries and
that such damages are generally passed onto, and borne by,

innocent consumers...(Fein v. Permanente Medical Group)



It is important to remember that the cap applies only to
non-economic damages. The injured party still receives compensation for
all economic damages such as medical expenses, loss of earnings and other
costs incurred both in the past and in the future.

Only now are we able to learn the real value of this ceiling as
a means of keeping jury awards within reason. The $250,000 cap was set
to help define the maximum loss and provide a measure of certainty and
predictability. This enables insurers to hold down the cost of basic
insurance subject to the limit.

In summary, MICRA has demonstrated that there are tangible
benefits to substantive tort reform. These benefits should be extended
across the board so that professionals and businesses serving other areas

of society can share in them.

3. Reform of Punitive Damages.

Punitive damages are awarded in personal injury cases to punish
defendants for fraudulent, oppressive or malicious acts. They are
awarded in addition to both economic and non-economic damages. In
California, there is no limit on either the amounts awarded in punitive
damages or the number of times a defendant may be assessed punitive
damages.

Punitive damages are said to serve the dual purpose of
punishment and deterrence, but these are functions of criminal and not
civil law. Defendants in a criminal action are afforded various
constitutional and procedural safeguards which are not provided in a
civil action. For example, defendants in a civil case are punished by

punitive damages even though the plaintiff does not have the burden of



proving his claims beyond a reasonable doubt, but only oy a preponderence
of the evidence. In addition, a unanimous jury verdict is not required
for an award of punitive damages, only a 3/4 jury vote is necessary.

Punitive damages verdicts often are based on subjective and
emotional responses of a jury. And unlike criminal law, the act that is
punished is not clearly defined as unlawful not is the punishment to be
imposed clearly set out. Unpredictable and excessive damage awards are
the result. The jury can punish without limits, and the defendant must
face the possibility of punitive damages time and time again for the same
mistake, contrary to the constitutional prohibition of double jeopardy in
criminal cases.

Punitive damages become a windfall for the plaintiff and his
attorney who often claim that the award actually serves the best
interests of society. But the cost of these awards ultimately is passed
on to the consumer in the form of higher priced goods and services.

Thus, society pays for this windfall.

While the courts are pondering constitutional protections for
defendants in personal injury cases, measures should be enacted to
eliminate the abuses of punitive damages. This should include caps on
punitive damage awards, defining the standard of conduct and proof

required to suppoic a punitive damages award and eliminating multiple

awards ..

4. Product Liability Reforms.

The wide variation among state product liability laws makes it

difficult for insurance companies to accurately predict the potential



liability risks of the manufacturers they insure. Uniform
productliability legislation on the federal level is necessary because
products are often manufactured in one state, distributed in another, and
used in a third. Legislation that would help resolve the confusion of
conflicting product liability laws (S. 100) is now being considered in
Congress. In addition, California should consider proposals to balance
the rights of plaintiffs with the rights of defendants. Constructive
suggestions include modifying the rule of strict liability, establishing
reasonable time limitations within which a suit may be filed, and
adoption of a "state of the art"” defense. A "state of the art" defense
would mean that products manufacturers and professionals would be judged

by the standards prevailing at the time the good or service was produced.

5. Reforms Targeted to the Needs of Specific Buyer Groups.

The trades are actively examining each area in which buyers have
had difficulty in purchasing adequate coverage to determine whether there
are specific legislative, regulatory or private sector proposals -
beyond the general reforms enumerated above - that might be advanced.
With respect to units of government, a package might include partial or
total immunity for defined governmental activities and a reasonable cap
on awards. For asbestos removal and hazardous waste cleanup contractors,
it may he possible to tie liability explicitly to a failure to comply
with state standards adopted after extensive technical and political

consultations.



ILL-ADVISED CONSTRAINTS

ON THE INSURANCE MARKET

The insurance industry needs a period of time to re-establish
reasonable profitability. This in turn will permit the generation of new
capacity to handle increasing exposures. The return to profitability and
the attraction of new capital have already begun, but as the figures
cited earlier in this paper attest, the process has a way to go before
the industry can compete effectively with other users of capital.

This healing process could be undercut or even stopped by
ill-considered actions by regulators or legislators. There are four such
ill-advised actions that, if taken, would significantly impair the
ability of the industry to fund the liability system in the future. The
common denominator of such measures is that they force a largely
market-oriented, competitive industry to write risks that would not
necessarily be written voluntarily, usually at inadequate prices. The

four such actions are:

1. Financial Responsibility Provisions - Such laws or
regulations require a class or classes of buyers to show that they are
finant ;r.lly able to meet tort judgments by the purchase of insurance or
(in some instances) self insurance arrangements. While aimed at buyers,
such provisions place great pressure on legislators and regulators to
require the writing of insurance, whether through residual market
mechanisms or otherwise. Where the underlying exposures are large and
unpredictable, such as in the environmental area, financial responsi—

bility requirements place a severe burden on buyers that cannot be



legibimately met by insurers.

2. Involuntary Market Mechanisms - These entities, which
typically require all or a portion of the admitted property-casualty
insurance industry in a state to absorb deficits- of the pooling
mechanism, tend to become inadequately funded, "take all comers" residual
markets. And if they insure all comers, there are fewer incentives for
dangerous businesses to maintain high safety standards. Involuntary
mechanisms also mask underlying liability system problems by passing the
costs of a malfunctioning system on to insurance buyers, and have
generated large deficits that must, for the most part, be borne by the
insurance industry. Thus, involuntary mechanisms could, if used
extensively, add significantly to the liabilities of the industry at a

time when financial results are inadequate.

3. Administered Pricing - The responsibility for the present
problems 1is not the fault of California®"s insurance rating law.
Nonetheless, proposals are surfacing to make the law much more
restrictive, despite the fact that serious availability problems exist in
all states regardless of the type of rating law in effect. These
proposals, while logical to those who propound them, are based on false
assumptions. First, they assume that insurers deliberately underpriced
their product, which is not the case. Interest returns on investments
were increasing at a rate which justified the conclusion that the rate
was adequate to pay losses and produce a profit. Instead, much of the
problem should be laid to the fact that insurers are paying losses today

based on premiums collected 10, 20, even 30 years ago on risks they did



not intend to assume but are required to assume by legislative and
judicial decisions.

<icondly, it is assumed that the California Insurance Department
should have foreseen that the price of insurance wns inadequate and it
should have forced an increase in prices. This presumes a prescience on
the part of regulators which cannot exist. Mo regulator could have
foreseen the events of recent years.

Any movement to more restrictive rating laws can result oniy in
restricting the growth of the insurance business and the availability of

insurance to the public on competitive terms.

A. Onerous Restrictions on Cancellation and Non-Renewal -
The industry acknowledges that some constraints on freedom of contract
may be needed under current conditions. However, a regulation (as
adopted in New Jersey) that in effect makes the insurance commissioner
the decision-maker on all renewals, cancellations and changes in terms in
the state would remove all underwriting discretion from insurers. Such a
regulation is likely to discourage additional insurers from doing

business in the state and to make currently admitted insurers reluctant

to write new business.

CONCLUSION

Historically, California has relied primarily on the private
insurance industry to assume and spread risks generated by the liability
system. There has been a consensus that a free market system provides

the most efficient way to identify, quantify and distribute such risks.
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Imp licit in this consensus, however, has been the assumption
that the insurance mechanism can handle an expanding liability system, at
least within broad limits. Due to the escalating and unpredictable
expansion of the liability system ir- recent years, this assumption is no
longer automatically true, and the consequence is the current liability
crisis. Therefore, as a matter of public policy, the choice is between
doing nothing to constrain the liability system (in which case the
insurance industry will continue to struggle in attempting to accommodate
the expanding system) and working towards a balanced, more predictable
system (in which case the insurance industry will be able to operate much
more effectively in making coverages available at reasonable prices).

There are a number of early signs that, for many affected buyer
groups, the availability crisis is beginning to ease. Underwriters are
beginning to look for market niches and opportunities in certain areas.
Additional capital is beginning to flow back into the reinsurance markets.

All of this is evidence of a healthy recovery by the insurance
industry, even in the face of difficult liability system conditions. For
the reasons noted above, the recovery will not ba total or permanent
unless and until substantive reform is achieved, but these developments
point the way to a more liveable situation while reform efforts proceed.
The industry is committed to helping in this process by working with

legislators, the Insurance Commissioner, and others to make coverage as

available as possible.



POLLUTION LIABILITY INSURANCE

BACKGROUND

Until recently, insurance protection against liability for bodily in—
jury or property damage arising out of the handling of hazardous substances

was provided under two different policy forms.

The Comprehensive General Liability (CGL) contract provided coverage
for damages arising out of an "occurrence" during the policy period that in—
volved the policyholder®s business operations. The policy excluded liability
for occurrences on property within the "care, custody or control”™ of the pol—
icyholder and, from 1973 onward, excluded all pollution liability except that

resulting from "sudden and accidental™ occurrences.

Liability insurance policies define the term "occurrence" to mean "an

accident, including continuous or repeated exposure to conditions, which re—
sults in bodily injury or property damage neither expected nor intended from
the standpoint of the insured.”™ The policy limits, i.e. the amount of cover—
age purchased by the insured, is the maximum amount that will be paid for all
damages, regardless of the number of persons involved. For example, an auto—
mobile accident in which a driver loses control of his vehicle and damages

four other cars constitutes one occurrence rather than four separate occur—

rences.

The term "sudden and accidental" is used to describe an instantaneous

event which occurs by chance, 1in contrast to an event which occurs over a pe-



The Environmental Impairment Liability (EIL) form was developed to
fill the void created by the CGL % "sudden and accidental”™ limitation. The
EIL policy provided coverage for claims made during the policy year arising

out of non-sudden or gradual pollution incidents in the past.

The insurance industry®"s ability to provide a market for environmental
liability insurance depends in part on its ability to predict, with a reason—
able degree of accuracy, the exposures which it undertakes to assume, and the
extent to which it can rely on the language of its contracts to limit those

exposures.

Liability schemes embodied in federal and state environmental protec—
tion laws, expansive judicial decisions reinterpreting the plain language of
insurance contracts, and increasingly sophisticated technological tools per—
mitting the detection of very small quantities of toxic and hazardous sub-—
stances have, in recent years, made pollution liability virtually uninsur-
able. As a result, any individual business or public entity subject to statu—
tory and common law liability for the handling of hazardous wastes or sub—

stances is experiencing acute difficulty in finding liability coverage.

PROBLEMS

Nearly absolute liability: CERCLA (federal Superfund), as well as
many state derivatives, imposes liability for cleanup costs and damage to nat—
ural resources resulting from "releases”" of hazardous substances that is abso—
lute except when a potentially responsible party can establish that the re—
lease was caused solely by an act of God, an act of war, or by a third party

with whom there was no direct or indirect contractual relationship. The im-



pediment to insurability hero is the absence of any consideration of a per—
son"s conduct in the imposition of liability. The imposition of vicarious
liability for others ”careless conduct on those who have complied with the law
means that an insurer"s evaluation of the risk its own policyholder presents
has no bearing on the liability that policyholder may be required to assume.

A risk that is not predictable is, by definition, uninsurable.

Joint liability: Some courts have interpreted CERCLA to require the
liability of defendants to be joint (each defendant liable for all the dam—
ages) rather than several (each defendant liable only for his contribution to
the cause of the damages). The impediment to insurability here is the imposs—
ibility of predicting the extent of a policyholder®"s exposure to liability
resulting from activity in which others are also engaged. An insurer cannot
responsibly price the policyholder®s exposure in a legal system in which the
policyholder may be held liable for harm caused by others, whether or not the
policyholder contributed to that harm. Exposure which cannot be priced is, by

definition, uninsurable.

Liability without causation: At least one court has held that CERCLA
requires no showing by the government that a substance for which the defendant
was responsible has been released or threatens to be released from the site at
issue. The policyholder is there.ore liable, not for the release of a hazar—
dous substance, but rather for the mere presence of the substance at a site
from which someone else®s substance has been released. Insurance against such

a "non-event””’is impossible to p“cice.

Retroactive liability: Ine courts have applied CERCLA provisions ret-



roactively to owners and operators of waste sites, and to generators and
transporters of hazardous wastes. Thus,, a policyholder becomes liable for
behavior which was not negligent at the time it occurred. A risk that does
not exist at the time a policy is issued cannot be priced, nor can an insurer

collect an additional premium for a contract that has expired.

Insurance coverage decisions: A series of lower and intermediate ap—
pellate court decisions has led insurers to conclude that the entire cost of
cleaning up hazardous waste sites, estimated between $22 billion and $100 bil—
lion, will be forced onto expired and existing policies which were never in—
tended to bear this responsibility. The most damaging precedents are those
growing out of the contamination of wells serving 97 families by seepage of
hazardous wastes from a landfill owned and operated by Jackson Township, Mew
Jersey. The courts in the Jackson Township cases effectively eliminated the
pollution exclusion by writing the word "sudden"™ out of the CGL"s policy lan—
guage; evaded the policy"s indemnity limits by ruling that each of the wells
constituted a separate "occurrence;" and applied the "bodily injury"™ coverage
terms to plaintiffs who never alleged any actual harm. If the latter case had
been upheld, it would have opened the door to an unlimited number of claims
for present damages for possible future harm. Equally alarming was a holding
in a separate case, subsequently overturned on appeal, requiring an insurer to
defend and indemnify its insured against cleanup liability for contamination
of the insured®"s own property. The court simply ignored the CGL exclusion for
property under the "care, custody and control” of the insured, and the fact

that the contamination had not caused harm to any third party.

Yet to be decided is a suit filed in California in 1983 by Shell 0il



Company. Shell 1is seeking to recover cleanup costs imposed by the EPA, the
U.S. Department of the Army, and the California Department of Health Services
from its 270 primary and excess insurers between 1947 and 1983. if the court
finds for Shell, insurers will be forced to absorb billions of dollars in
current and future claims for which no premium was collected and no claimsl

reserves established.

The long line of adverse court decisions has impelled foreign rein—
surers to withdraw entirely from the American pollution liability market and
forced primary insurers to exclude coverage for sudden and accidental pollu—

tion liability from the new CGL policy.

CALIFORNIA

Some estimates of the cost of cleaning up the nation ™ abandoned waste
sites greatly exceed the entire capacity of the insurance industry to write
policies of all types. However staggering the figures may be, they do not
include the cost of compensating individuals for bodily injury resulting from

exposure to toxic materials.

A report issued in mid-1985 by the California Commission for Economic
Development estimated that $2.7 billion in claims for toxic injuries are pend—
ing in the state ™ courts. The largest suit, $850 million, was filed on be—
half of 5,000 plaintiffs whose wells were polluted by toxic substances leech—
ing into groundwater from the Stringfellow Acid pits in Riverside County.
Another action, on behalf of 495 plaintiffs against a Kern County school dis—
trict, begs $55 million in purely speculative damages - the increased risk of

cancer from drinking fountain water contaminated by DBCP.



ASBESTOS ABATEMENT CONTRACTORS

Since 1982, when the EPA issued the Asbestos-in-Schools Identification
and Notification Rule, the public has become acutely aware that the presence
of deteriorating asbestos-containing materials poses a potential threat to the
health and safety of school children and employees. Although very little is
known about the risk of non-occupational exposures to asbestos, it is widely
recognized that improperly removed asbestos places building occupants at

greater risk of exposure than leaving undamaged materials in place.

Friable asbestos has been identified in hundreds of school buildings

throughout California. The estimated cost of removal exceeds $90 million.

The rush to remove asbhestos from schools and other public buildings
has created a demand for contractors that far exceeds the supply of those who
have any experience with asbestos abatement work. Mrany unqualified contrac—
tors have been attracted to a potentially lucrative new field of business.
Only a handful of states including, most recently, California, have attempted
to address the problem by issuing uniform training and licensing require—
ments. Without such standards, insurers have no way to judge the qualifica—

tions or risk characteristics of an applicant foe insurance.

Any asbestos risk poses special problems. The latency period for as—
bestos-related illnesses ranges from 15 to 40 years. It is impossible for the
underwriter to predict how many of those exposed will become ill, when they
will become ill, and what the cost will be to provide medical care and compen—

sation when they do become ill.



With billions of dollars in legal and compensation costs for work-re—
lated asbestos disease claimants looming on the horizon, and additional bil-
lions in property damage claims already filed, 1insurers are not in a position

to assume any additional asbestos exposures.

An insurance market for abatement contractors might be created if
states established removal standards,, issued uniform training and licensing

standards, and provided certified contractors tort immunity for non-negligent

behavior.

SPLIT. IONS

Realistic short and long-term solutions to the pollution liability

insurance problem must address the underlying insurability issues.

First, federal Superfund must be amended to eliminate retroactive lia—
bility and to provide for equitable apportionment of cleanup costs among all

potentially responsible parties.

Second, federal and state laws must relieve insurers of any liability
for waste cleanup defense and indemnity costs under past policies that did not

expressly obligate insurers to provide the coverage.

Third, state common law must become more predictable. The courts must
set clear standards of liability based on negligence, as well as standards for
those damages that are compensable and which of those damages are covered by

the insuring contract.



Fourth, there should be a clear statutory separation of cleanup lia
bility and liability for third-party bodily injury and property damage. Pre-
funding the inevitable cleanup actions at waste sites authorized under the
Resource Conservation and Recovery Act (RCRA) might enable insurers to provide
protection against liability for bodily injury and property damage to users,
generaters, transporters, storers and treaters of hazardous materials. Fees
assessed on all persons using a permitted site would provide an assured source
of funding for future cleanup actions, act as an incentive to sound disposal
practices by conditioning cleanup relief on compliance with RCRA requirements,

and provide recovery to persons harmed by an accident.

Finally, California should abandon its flirtation with the notion that
more punitive laws will result in prompter cleanup of the state ™ hazardous
wastes sites. Federal Superfund®s legal scheme has resulted in the expendi—
ture of $1.6 billion and the cleanup of only six sites of the more than 800 on
the National Priorities List. If we have learned anything during the course
of the past five years it is that cleanup of abandoned waste sites is a socie—
tal, not a legal, problem. The job can be accomplished expeditiously only by
proceeding to do it, and not by pursuing potential deep pockets in the courts,
or devoting thirty to forty percent of the funds available for cleanup to le—

gal expenditures.



PROFESSIONAL LIABILITY INSURANCE

California is one of the few major states without a full-blown medical

malpractice insurance crisis this year. A major reason for this is the pas—

sage 10 years ago of the Medical Injury Compensation Reform Act (MICRA), which

instituted several important reforms in our civil justice system with respect

to medical malpractice actions.

The major provisions of MICRA are:

1. A limit of $250,000 is placed on awards for general damages

(pain and suffering).

2. Evidence of collateral sources of benefits are authorized to be

disclosed to juries.

A sliding scale contingency fee system is established, so that a

plaintiff"s attorney could collect as a fee 40% of the first

$50,000 recovered, 33 1/3% of the next $50,000 recovered, 25% of

the next $100,000 recovered and 10% of the amount over $200,000

recovered (normal contingency fees range from 1/3 to 1/2 of the

entire amount recovered).

t

4. Judgments for future damages of over $50,000 must be paid

in

periodic installments, rather than a lump sum, if requested by

either party.



5. Actions must be brought within, three years of the date of injury

or one year from the date the plaintiff discovers the injury.

Although in effect for 10 years, the provisions of MICRA were fre—
quently disregarded by judges, apparently due to doubts about the constitu—
tionality of its provisions. However,, constitutional challenges were finally
disposed of by the U.S. and California Supreme Courts in 1985, and it is ex—
pected that California courts will now give full weight to the tort reforms

contained in MICRA.

Although there are real problems in the medical malpractice insurance
business in California with respect to obstetricians and nurse-midwives, the

overall situation is much better here than it is nationally.

For example, according to the California Medical Association, the av—
erage size of malpractice awards nationally is $974,000, while in California
it is $396,000. The average malpractice insurance policy nationally costs
300% more now than in 1975, while in California, the same policy costs just
150% more than in 1975. During the past year, the cost of the average mal —

practice policy rose 33% nationally, while it went up 15% in California.

The lesson to be learned is that MICRA"s reforms have helped in
California and these reforms should be broadened to encompass all personal

injury lawsuits, not just malpractice claims.

Other types of professional liability insurance that are not covered



by MICRA, such as legal malpractice and architects”™ and engineers ™ liability,

are experiencing severe problems with both availability and affordability.

Legal malpractice insurance rates are going up 200-400% this year and

carriers are withdrawing from the market.

California leads the nation in lawsuits brought against attorneys.
Nationally, about one claim is filed for every 17 lawyers in practice and a
third of all claims result in a payment to the plaintiff. In California, it
is estimated that one claim is filed for every ten lawyers practicing and
nearly half of the claims filed result in a payout. For every $300 legal mal —
practice payout, it is estimated that $150 goes to defense lawyers, $100 to

plaintiff®s lawyers and $50 to the plaintiff.

Architects and engineers are being sued as a matter of course nearly
every time an injury takes place in a building. If someone slips on a step,
the architect can be sued for negligently designing the step so that it did
not prevent someone slipping upon it. Even though the architect or engineer
being sued may be found to be without fault, the frequency with which these
types of actions are brought and the expense of defending them in court has

made architects and engineers virtually uninsurable in many instances.

Real estate agents recently found they were having trouble buying lia—
bility insurance due to a court case which broke new legal ground by finding
that a listing real estate broker was liable for negligence to the buyer of a

home for a failure to make a careful and diligent visual inspection of the



property and report any "red flags"” which that inspection disclosed.

This new duty on real estate agents and brokers was imposed retroac—
tively in order to be able to award the plaintiff money. The court forced the
insurer in this case to pay for an exposure that didn"t exist when the policy
was purchased and for which no premium had ever been paid. This new duty was

subsequently clarified, but not overturned, by the legislature.

These examples illustrate the problems caused by our increasingly li—
tigious society. The desire of people to find a deep pocket topay for each
and every wrong done to them,and the willingness of the courts to help find
that deep pocket, have created a situation where many legitimate businesses

are considered too risky to insure.

Extending the provisions of MICRA across the board to all personal
injury actions would go a long way toward lessening the problems that are be—
ing experienced. Beyond that, judges and juries must come to understand that
our civil justice system should not be used as a substitute for social wel —
fare. Professionals who have not been negligent in their duties should not be

held responsible for injuries that are beyond their control.
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GOVERNMENT LIABILITY INSURANCE

BACKGROUND

Court decisions in the last few years have proven that you can fight
City Hall - and be handsomely rewarded. The size and frequency of judgments
against government entities in the 1980 % have increased to the point that
many insurance companies are hesitant to provide insurance for municipalities
and other government entities.

Historically, cities, counties, states, school districts, transit
districts, etc., have enjoyed sovereign immunity from lawsuits that arise from
the performance of government functions. When this doctrine was deemed unfair
by the courts, state laws were changed to allow citizens to sue for damages
from injuries that resulted from the negligent or willful acts of government
entities.

JWM}QYS’ the California Supreme Court combined the rule of joint and
several liability with the rule of comparative negligence to create a
situation where the party who 1is only minimally responsible for an accident
may have to pay for all the damages arising out of the accident. This
decision encourages lawyers to search for "deep pockets" to blame for
accidents in the hope that a jury will find even a slight degree of negligence
on the part of the deep pocket. The most common victims of the deep pocket
rule are taxpayers who are often sued for no other reason than the simple fact

that an accident occurred on a public street.



PROBLEMS

A League of California Cities survey found that 162 cities, one-third
of California®s total, paid over $19 million in judgments and out-of-court
settlements from deep pocket claims in fiscal year 1983-1984. Two years
earlier, the cities had paid about one-fourth of that. Over $210 million in
claims are still pending.

Public entities must also defend themselves against lawsuits that were
unheard of a few years ago. Although overturned on appeal, a county super—
visor was held personally liable by the trial court for the county®"s decision
to enforce a zoning ordinance. A school district in Alamoda has been sued for
$35 million for a high school football player®s injuries. Public entities
face enormous liability exposure for handling and disposing of toxic waste.
The California Supreme Court has just ruled that transit districts are res—
ponsible for protecting passengers from the actions of other passengers.

Because of these lawsuits, cities, counties, and other public entities
are finding it increasingly difficult to secure adequate and affordable
insurance coverage. The League has testified in Sacramento that more than 50
California cities are uninsured or dangerously underinsured, and the list
grows as policies expire. Local governments that can find insurance face
premiums that are as much as ten times what they were last year. Cutbacks in

essential services to pay insurance premiums and court judgments are the

result.



SOLUTIONS

Senator John Foran (D-San Francisco) has introduced Senate Bill 75 to
more fairly apportion damages in lawsuits while protecting the economic
interests of people who are injured in accidents. The bill retains the rule
of joint and several liability for economic damages - medical expenses, lost
wages, and property damage - thus guaranteeing the plaintiffs will be fully
compensated for their loss. However, it provides that non-economic damages -
pain and suffering, emotional distress, loss of companionship - will be
apportioned according to the degree of fault of the defendants. Thus, if a
city is found to be 10 percent responsible for an automobile accident and the
person Who is 90 percent responsible is uninsured, the city would still be
responsible for 100 percent of the plaintiff % lost wages, medical bills, and
property damage, but only 10 percent of the award for those intangible damages
such as pain and suffering and emotional distress.

Senate Bill 75 represents the fourth attempt to limit the rule of
joint and several liability. The Senate has passed Senate Bill 75 and similar
legislation by wide margins only to see it stall in the Assembly Judiciary
Committee.

Responding to the urgent need for reform, California™ business,
medical, professional and insurance groups have joined with cities and
counties to give California voters the opportunity to limit the waste of the
» deep pocket rule. The Fair Responsibility Act of 1986, which will appear on
the June ballot, will accomplish the same ends as Senate Bill 75. Because of
the continuing deadlock in the legislature, the ballot initiative appears to

offer the best hope of restoring a measure of fairness to the liability system.



DAY CARE LIABILITY INSURANCE

With an increasing number of single parent families and families with
two working parents, the need for day care in California has never been
greater. It is estimated that there are more than 100,000 family (in-home)
day care providers in California, 33,000 of whom are licensed as required by
state law. In addition, there are thousands of child day care centers, which

provide care for more than 12 children at a site outside the home.

Effective January 1, 1985, family day care operators (those caring
for 1 to 12 children in their own home) were required by state law to carry
$300,000 per occurrence liability insurance for their day care operations, or
alternatively, to obtain a signed slip from each parent stating that the

parent was aware that the home was without liability insurance.

Many California family day care operators obtained insurance through
Mission Insurance Company. In July of 1985, Mission notified its day care
policyholders that it would be cancelling or non-renewing this coverage due to

severe financial problems, including the loss of reinsurance.

AVAILABILITY PROBLEMS

Normally, this situation would have created simply some incon—
venience, as policyholders switched to another insurance company. However,
this notification came after a period of increasing awareness concerning
widespread cases of child abuse in day care situations, and during a period

featuring the most severe underwriting losses ever experienced toy the in-



surance industry. The result was that for a period of time, the day care
operators who wore being cancelled or non-renewed had no place to purchase
alternative coverage in the regular insurance market.

After a few weeks, another insurance company stepped in and
voluntarily began writing day care insurance, but by that time, there was a
perception that a legislative solution was needed for the day care insurance
"crisis.”” Bills were intro- duced to. establish a "Joint Underwriting
Association.” The JUA would have forced all insurers to write day care
insurance and share premiums and losses on a pro-rata basis, based on their
liability insurance premium volume. These bills were opposed by the insurance
industry because they would have resulted in a barrier to any insurer wanting
to compete voluntarily for day care business. The bills would have
established the JUA as the sole underwriter of day care liability risks in
certain areas, and thus would have resulted in an uncompetitive environment
and higher premiums for policyholders over the long term.

The insurance industry responded to the perceived availability crisis
in day care by forming what is called a "market assistance program."™ This
program, dubbed "Cal-Care," is a voluntary effort by insurance companies to
help day care operators who are having trouble finding insurance. Partic—
ipating "Cal-Care" insurers agree to review problem day care risks and to

attempt to find coverage for them in the regular insurance marketplace.

AFFORDABILITY

Tho affordability of day care insurance is another problem frequently

mentioned by family day care operators.

There is no question that the cost of day care insurance has risen



steeply within the last year. The reasons include a greater perceived risk as
cases of child and sexual abuse come to light, the large losses experienced by
some insurers of child care centers, the poor underwgiting results experienced
by the insurance industry, and the decreasing financial capacity within the

insurance industry to underwrite commercial liability insurance.

Court decisions have played a large part in increasing the price of
day care insurance and decreasing its availability. Professional day care
centers® liability coverage is provided through general liability insurance
policies, which exclude coverage for criminal acts, including sexual and
physical abuse of children. However, courts have side-stepped the exclusion
for criminal acts by allowing plaintiffs to sue for "negligent hiring”’or

"negligent supervision””when such crimes take place.

Many small family day care operators obtained their insurance through
a "business pursuits” endorsement to a homeowners policy. (Business pursuits
are normally excluded from homeowners coverage.) Some courts have ruled the
homeowners policy, even without the business pursuits endorsement, covers
family day care liabilities, despite the fact that business pursuits were ex—

cluded from coverage.

The California Supreme Court applied an exception to the business
pursuits exclusions for "activities which are ordinarily incident to non—
business pursuits.” The court noted that "it is difficult to conceive of an
activity more ordinarily incident to a non-commercial pursuit than the home

care of children,” even where the insured is caring for the children for com-



pensation. These kinds of court rulings have led many insurers to conclude
they cannot rely on policy exclusions and have increased the reluctance of
many 1insurers to provide any kind of coverage where a day care operation is

conducted on the premises.

SOLUTIONS
Availability problems associated with day care operations have been
addressed by insurers coming back into the market to provide insurance

coverage voluntarily and by the voluntary "CTal-Care * market assistance program.

Problems associated with the affordability of day care insurance have
been addressed in legislation passed in 1985 (SB 1064 by Seymour & AB 929 by
Allen, et al), which lower the required insurance for family day care
operators to $100,000 per occurrence, $300,000 maximum annual aggregate. This
should help to stabilize insurance rates for family day care operators by
lowering the maximum annual risk to the insurer to $300,000. Under the old
requirements, an insurer could be forced to pay $300,000 for each injury,
should a disaster strike. This meant an unlimited potential loss for the
insurer, thus increasing the cost and drying up the availability of the

coverage.

In addition, AB 929 declares that it is against public policy to
insure day care risks under the homeowners policy, unless a separate en—
dorsement has been obtained and an additional premium has been paid. It
prohibits the cancellation of a homeowners policy solely for the reason that
there is a day care operation on the premises and also prohibits, for a

specified period, the non-renewal of a homeowners policy for that reason.



There has also been legislation to increase the enforcement of regu—

lation and laws regarding day care operations.

With the passage of legislation and the response of the voluntary
insurance marketplace to the problems associated with day care insurance this

year, it is hoped that the day care insurance market will stabilize in 1986.



MOTOR CARRIER LIABILITY INSURANCE

BACKGROUND

The nation®"s trucking industry and bus transportation companies have
encountered serious difficulties obtaining liability insurance required by
federal law.

The curre.it situation was brought about in part by the Motor Carrier
Act of 1980, which requires liability insurance minimums ranging from $750,000
for carriers of non-hazardous cargo to $5 million for haulers of hazardous
waste. State-imposed liability limits for intrastate operators have also been
raised. Society ™ concern with environmental pollution and fear of hazardous
materials heavily influenced legislators toward including the high-limit
insurance requirement in legislation intended primarily to deregulate the
trucking industry.

Similar problems were created for bus companies by the Bus Regulatory
Reform Act of 1982, which set insurance minimums ranging from $1.5 million to

$5 million, depending on the passenger capacity of the bus.

PROBLEMS

Along with rising claims costs, adverse judicial decisions extending
coverage and overly generous jury awards, the substantial insurance re—
quirements for cargo and passenger motor carriers come at a time when 1insurers
are experiencing severe financial and capacity problems. Because of technical
aspects in the federal law for cargo motor carriers, insurers are uncertain of
their actual exposure as the limits required vary depending on the cargo. As
a result, insurance companies have difficulty in properly pricing the risk

involved for an individual insured.



Adding to this, a large-scale influx of high-limit motor carrier, bus,
and other commercial auto business is simply more than the residual markets
can deal with effectively. If the 12,500 new entrants into the trucking
industry since 1980 were required to maintain $750,000 of insurance, under—
writers would have to provide $9.4 billion in new insurance coverage.

Exacerbating the problems associated with the demands for expanded
coverage is a severe constriction in the reinsurance market. Often, when
reinsurance is available, it is prohibitively expensive. Greater risk
exposure, particularly with operators who are less financially stable and have
no safety record, also affects the motor carrier insurance system.

Small trucking firms and independent owner/operators have the most
difficulty securing insurance. Generally, the largest trucking companies with
good safety histories and claim results are finding a market. Many private
carriers, local businesses, and even municipalities fall under federal high
limit requirements because they occasionally transport hazardous substances.

These conditions could continue to deteriorate because of increased coverage

demands and limited market capacity.

SOLUTIONS

Residual market mechanisms cannot be viewed as the solution to these
problems. Existing pooling mechanisms partially insulate small and medium
insurers from a series of large losses, but overall capacity limitations of
the insurance industry will inhibit the mechanisms ” effectiveness. In the

end, the costs of residual market mechanisms are absorbed by all individual

automobile insurance policyholders.



Federal and state legislators and regulators should review high lia—
bility limit requirements and consider lowering them selectively. That review
should include redefining the types and sizes of motor and passenger carriers
required to maintain the higher limits. Exemptions from federal requirements
might be considered for carriers having less exposure to loss.

Any further regulation of intrastate carriers”™ liability limit
requirements should take into account probable maximum loss, population
density, and geographic and topographic conditions.

More attention should also be given to inspection and safety.
Deregulation has resulted in an influx of new carriers, and this competition
has placed greater cost pressures on operators. In some cases, safety has
been sacrificed because of deregulation. The federal and state governments

should review their inspection requirements and procedures.



DIRECTORS AND OFFICERS T-TABTLITY INSURANCE

BACKGROUND

Purchasers of directors and officers (D&0) Iliability insurance, parti—
cularly financial institutions, report facing larger deductibles, lower lim—
its, more restrictive endorsements, shorter policy durations, and higher prem—
iums. A survey of purchasers conducted during the second quarter of 1985 re—
ported premium increases from 50 to 500 percent and, in a few industries, a

true availability problem.

One example of the tightening market i3 a bank which had its limits
reduced from $15 million to $10 million, its deductible increased from $50,000
to $750,000, and its premium increased 22 times. Financial institutions which
had been able to obtain limit*™ in 1984 up to $200 million are having difficul —

ty now finding limits of $30 million.

Those industries experiencing particular difficulty are electric (nu—
clear) utilities, new high tech businesses, wildcat oil and gas companies,
research and development enterprises, real estate developers, highly leveraged

businesses, petrochemical companies and the steel industry.

Company size does not seem to influence ability to obtain the desired
coverage, but capacity constriction has probably hurt larger risks more than
smaller risks. Loss experience has been better for smaller not-for-profit

policyholders than large profit-making companies.



PROBLEMS

Underlying problems responsible for the capacity shortage include:

o Significant reduction in reinsurance because of the general con—
dition of domestic and foreign reinsurance markets, combined
with reinsurers®™ perceptions of price inadequacy, the American
civil justice system, and the increase in potential liability
for directors and officers;

o Policyholders®™ well-publicized breaches of traditional relation—
ships with D&0 insurers - Bank of America ($95 million) and
Chase Manhattan ($175 million) are suing some of their own mana-—
gers and attempting to collect under their D&0 policies;

o Federal agencies, such as FDIC and FSLIC, that have insured failed
banks and savings and loans are attempting to recoup some of
their losses by suing former directors and officers;

0 Court decisions hold directors and officers to an increasingly
strict standard of conduct by reducing the scope of the business
judgment rule so that coverage designed for true mismanagement
is becoming a "business judgment errors and omissions policy;"

o Increase in hostile takeovers and other business practices likely
to generate claims (greenmail, poison pills, golden para—
chutes);

0 A greater concern that directors and officers are not represent—
ing the interests of their shareholders may also result from
recent corporate battles;

o The general financial condition of primary insurers;

o

Growth in demand for directors and officers coverage; and.



o Underpricing in prior years.

In 1984, D&O insurers were paying out three to four times as much in
claims as they received in premiums. Average policy limits increased by 45
percent between 1982 and 1984, with a dramatic increase in those purchasing
limits over $50 million. The number of companies seeking D&0 insurance
increased by eight percent during this period with growth in demand greatest

among companies with assets under $25 million.

The average defense cost for claims in 1984 was $461,000, up from
$365,000 in 1982. Average total cost of a D&0 claim (defense cost plus loss—
es) adjusted for inflation was $1.62 million in 1984 compared to $1.34 million

in 1982 (up 21%).

Since 1984, there has been a dramatic reduction in capacity. Several
major companies have withdrawn from the market and those remaining have signi—
ficantly curtailed their writings and reduced coverage limits. The few new

entrants are offering relatively low limits.

Although the London market popularized D&0 coverage, it has not been a
major writer recently because underwriters thought U.S. rates were too low.
London brokers are reportedly offering primary coverage with limits up to $20

million. Business is up 100 to 200 percent and much of the business is being

placed.

Capacity reduction reflects the current financial condition of primary



carriers and reinsurers. The facultative reinsurance market has all but dried
up. It has been estimated that 60 to 75 percent of reinsurers writing facul—
tative reinsurance for D&0 risks have withdrawn from the market. To date,
primary carriers have been able to obtain treaty coverage. However, it is

expected that they will face some difficulties when current treaties expire.

SOLUTIONS

Insurers, have responded to broader liability with endorsements exclud—
ing certain liability from coverage. There is no standardization, but the new

exclusions include:

o Claims arising from pollution and environmental 1impairment;

o Claims brought by government agencies (the so-called "regulatory"”
exclusion) aimed at FDIC and FSLIC suits; and,

0 The Bank of America-type situations where the policyholder sues its

own directors and officers or where one director sues another.

Customers have responded by looking for alternatives to insurance.
Twenty-three of the largest banks are studying options such as pooling ar—
rangements and formation of a captive A group of mid-sized banks is explor—
ing the possibility of forming an offshore association captive. A regional
bankers® association has formed its own insurance company, capitalizoo st $3
million to provide D&0 coverage to its 2,200 members. One organization 1is
forming a new insurer to provide liability coverage for large companies. It

reportedly will offer $50 million coverage in excess of $50 million.
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GLOSSARY

Aggregate Limit - An overall cap on the insurer ™ liability under a policy.

Allocated Loss Adjustment Expense - All loss expenses which can be assigned to
a specific loss. These would include expenses such as legal fees, court costs

and medical reports.

Capacity - The total amount of insurance or reinsurance available from a com—

pany, or the insurance market in general.

Claims Made Policy - A policy that provides that it will cover only those

claims first made during the policy period.

Comparative Negligence - The legal doctrine by which the negligence of the
parties is compared, and a recovery is permitted notwithstanding the con—

tributory negligence of the plaintiff.

Earned Premium - That portion of written premium equal to the expired portion

of the time for which the insurance was in effect.

Incurred But Not Reported - (IBNR) Those losses which have occurred but have
not yet been reported to the insurance company. Insurers establish a reserve

to account for IBNR.



Incurred Losses - The total value of all individual losses which occurred
during a given time period. Incurred losses include both losses that have

been reported to the insurer and losses that have been incurred but not

reported.

Insurance Services Office (ISO) - A nonprofit corporation that makes available
rating, statistical, actuarial, policy form and related services to pro-

perty/casuaity insurers.

Investment Income - Insurance company income earned from invested premiums and
capital. This income is reported to regulators each year in the insurer

annual statement.

Joint and Several Liability - A legal doctrine that allows a plaint®™ " to
recover the total amount of the judgment against any defendant who as round to
be negligent, even though other defendants may be negligent to a greater

degree.

Loss Adjustment Expense - All loss expenses which can be assigned tc a
specific loss (allocated loss expense) and expenses which cannot be assigned

to a specific loss, such as claim department expenses.

Occurrence Policy - A policy that provides coverage for injuries that have

occurred during the policy period.



Policyholder Dividend - A share of surplus allocated to a policyholder.

Premium - The consideration paid for an insurance policy.

Reinsurance - The insurance by one insurer, called the reinsurer, of all or

part of the risk of loss of another insurer.

Reserve - An insurer”"s estimated liability for unpaid claims and expenses.

Surplus - The excess of assets over liabilities.

Tail Coverage - An endorsement to a claims made policy extending coverage for

losses incurred but not reported.

Underwriting Results - Money earned or lost by an insurer in its insurance
operations, as distinguished from money earned or lost in the investment of

assets.

Written Premium - The entire amount of insurance premium collected on con—

tracts issued by the insurer during a period of time.
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AN UPDATE

Eaclier this year 1S0O and NAIl jointly published a
report on the status of the property/casualty
insurance industry entitled "1985 A Critical Year".
This analysis compared industry results for 1984 to
preceding years and was a call for action during 1985
to return to profitability in insurance operations.

In Part | of the attached, 1SO has summarized the
findings of that report and we have provided
additional analysis through the first 9 months of
1985.

Part Il provides an analysis of the factors, internal
and external, that have combined to cause current
financial conditions.

It is intended that this analysis encourage regulators
and the business community to coordinate their talents
in addressing proper solutions which will lead to
recovery.
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i FINANCIAL C.QIDJI TX-QJJ—Q.F...THE.INSURANCE INDUSTRY
During the past year, the property/casualty insurance business
has come to the forefront as a major public issue. At this
stage of the insurance economy and the U.S. civil justice
system, the industry finds itself faced with both the need to
dramatically raise prices to cover losses, and to face the fact

that certain classes of business may be uninsurable.

This situation has generated a feeling of mistrust and cynicism
on the part of the consuming public and has prompted regulators
and others to search through a variety of possible solutions,

frankly some good and some bad.

As part of an overall effort to put the present insurance
availability and other marketplace actions and problems into
perspective, it is necessary to understand the overall
financial condition of the 1insurance industry. This 1s done
not to condone or provide excuses for specific areas of concern
but rather to provide information so that all affected parties
will have sufficient information to properly address and
understand the problem. Earlier this year I1SC and the NAII
jointly published a report on the status of the property/
casualty insurance industry entitled "1985 A Critical Year™.
This analysis compared industry results for 1984 to preceding
years and was a call for action during 1985 to return to

profitability 1in insurance operations. We have summarized



1973-1974.-. However, while the 1973 ratio was 99 and rose to
105 in 1974, the 1983 combined ratio already stood at the
ominous level of 112 before leaping to an unprecedented 118 in
1984 and has only improved to slightly under 116 as of
September 1985. The improvement, as compared to the first nine
months of 1984, 1is really due to an improvement in the expense

ratio - the loss ratio was actually worse in 1985.

This deterioration in results has been led by the commercial
lines. (See Exhibit I1.) Historically, personal and

commercial lines results have closely paralleled each other.
Between 1967 and 1982, the difference between "the combined
ratios never exceeded 6 points. As recently as 1981, the
ratios were only 2 points apart. Then in 1983, the gap grew to
12.5 points. In 1984, it expanded to over 20 points. These
high ratios are of even greater concern than they would be
otherwise because industry analysts agree that the commercial
lines combined ratio 1is understated due to reserve 1inadequacy.
Since many companies write mostly commercial lines business,

the combined ratios for these insurers are much worse than they

are for the industry as a whole.

General Liability in particular experienced disastrous results
in 1984 with a combined ratio of 152. Results for the first
half of 1985 are not appreciably better as General Liability"s
combined ratio "improved"” to only 145. Simply stated, that

means that the insurance industry pays out $145 for every $100



losses, the industry®s pretax operating income - the
combination of investment income and underwriting results -
plunged to a negative $3.8 billion in 1984 and a negative $3.5
billion in the first nine months of 1985. (See Exhibit 111.)
This figure, pre-tax operating 1income, 1is the primary component
of insurer income and represents the %re-tax profits from
insurance operations. It is this component of income which is
responsible for the long term viability of the industry. The
huge $3.8 billion loss in 1984 is the largest ever experienced
in this industry. It may, however, be surpassed by the 1985
operating loss, as the first nine months operating loss
exceeded $3.5 billion. Although investment income has been
rising gradually over the last several years, it is no longer
able tc offset the staggering underwriting losses which
increased 60% in 1984 alone. Clearly, if the property/casualty
insurance industry 1is to maintain 1its current capital base, let
along attract new capital to meet the insurance needs of a

growing economy, the industry must improve 1its earnings.

A second measure of insurer profitability is the total rate of
return on net worth. This measure includes operating 1income,
realized capital gains, taxes and other miscellaneous 1income,
and is often used to compare the profitability of insurance

with other industries.

By this measure also, profits in the insurance business

declined 1in 1984 for the seventh consecutive year. The



companies”. But in fact the rates of return trailed the

Fortune 500 average throughout the 1980°s.

Yet another ingredient adding to the poor financial condition
of the 1insurance industry at year-end 1984 was the decline in
policyholder surplus. Policyholder surplus 1is the difference
between 1insurer®s assets and liabilities and is a measure of an
insurer®s capacity to provide 1insurance coverage safely. This
is the financial security, the uncommitted funds of an insurer,
that stand behind every 1insurance policy. It is the quantity
that provides the necessary cushion to support the shock of
major catastrophes, stock market declines and loss reserve
inadequacies. As a result of operating losses in 1984,
industry surplus fell 3% to $63.8 billion. In constant
dollars, 1984 surplus was 3% below the 1980 level, which
indicates that capacity may not be sufficient to meet the

insurance needs of an expanding U.S. economy.

The 1984 drop in surplus would have been much worse were it not
for the record-breaking influx of new funds into the industry.
New funds represent additions to the capital structure of an
insurance company. The two major sources of these funds are
new stock offerings and contributions from non-insurance parent
companies to insurance subsidiaries. Reasons for an addition
to capital range from preventing an insolvency to expanding

underwriting capacity.



reserve policies. Industry analysts believe that the industry
is significantly underreserved, especially in the Commercial
Lines. These facts, fueled by latent-injury claims, are
driving the business to support 1S0"s policy-reform efforts and

to advocate changes 1in the U.S. civil-justice system.

The decline in surplus and questions as to adequate loss

reserves have raised concerns about the solvency of many

insurers. In 1984, at least 22 property/casualty insurance
companies were Tfound to be financially impaired. Most of these
companies were 1insolvent. Additionally, several sizable

insurers were placed in rehabilitation by regulators with an
indication given that liquidation could not be avoided. In
total for 1984, companies accounting for more than one Tfifth of
industry premiums fTailed 4 or more IRIS tests. As of
mid-November 1985, 38 companies have become insolvent since the
beginning of 1984. That 1is more insolvencies than in any full
two-year period since guaranty funds were formed, and the books

aren"t yet closed for 1985.

A_M. Best Company annually conducts a specialized financial
analysis of most United States insurance companies and
expresses 1its evaluation in the form of a rating. All
companies rated "Excellent™ are considered to be outstanding
and have no material unfavorable variances from A. M. Best"s
averages. Lower ratings reflect increasingly unfavorable

variances from A. K. Best's industry standards. An "Excellent"”



has become a victim of fundamental changes in the civil justice
system during the past decade. More and more/ 1insurers have
encountered court interpretations of prior 1insurance contracts
which expand coverage beyond that which insurers intended. As

a result, the availability and cost of insurance for current
liability is significantly influenced by: 1insurers®™ concern
about potential unanticipated past liability; the magnitude of
potential liability, both past and future; the seeming
inability to use contract language to prudently limit insurers®
exposure; and a civil justice system that continues to create

new theories of liability and to expand older theories.

In addition to the growing .level of losses suffered by the
property/casualty industry, another illustration of the
magnitude of the 1impact of legal costs on loss dollars is the
growth in allocated loss adjustment expenses (of which 90% are
legal fees). As a percent of damages, allocated loss
adjustment expenses have grown from less than 15% in the late
1950°"s to almost 34% in calendar year 1983. Moreover, a
special study of several companies®™ data indicates that the
calendar year statistics may tend to obscure the full extent of
recent growth. The study projects total 1legal expenses
approaching one-half of ultimate settlement values for claims

reported in the last three years.

Between 1978 and 1983, legal expenses grew 79%, more than twice

the growth rate for damages, If these trends continue, $19
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1. FACTORS INFLUENCING FINANCIAL CONDITION OF THE TNDns”PV

The previous analysis of insurer®s financial condition has
shown an industry experiencing extremely unprofitable
underwriting results, severely impacting the very solvency of

many 1insurers.

This section will sketch the causes and implications of these

unprofitable underwriting results. Although a complete answer
is complex, two trends are clearly discernible as influencing

and causinj current conditions: a prolonged period of

underpricing and rapidly expanding tort liabilities.

For the better part of seven years, the insurance industry has
been engaged 1in a brutal price war. During the early 1980°s,
the price for commercial insurance was decreasing, sometimes
sharply, as insurers vied for premium dollars to invest at the
high interest rates then in effect. At the time, commercial
customers did not complain. Indeed, many realized that
commercial 1insurance in the United States was being sold below

cost, even when investment income was considered.

Meanwhile, the second problem - expanded tort liabilities -
was becoming equally, acute. During the first half of this
decade, 1insurers have seen court after court reinterpret policy
language and create coverages, retroactively, that were never
contemplated or paid for when the policies were written. They
also have watched the likelihood of a successful claim become

more and more a function of the seriousness of the injury than



basis (i.e..,. adjusted for inflation). The comparisons have
been performed on an al] lines basis, and for commercial line
The data clearly show that in recent years premium adequacy \

deteriorated, significantiy in the Commercial Lines.

Exhibit 1 reviews total insurance premiums and costs on a

constant 1967 dollar basis for the period 1967 to 1984.

EXHIEIT 1

WRITTEN PREMIUM VS LOSSES & EXPENSES
CONSTANT 67 DOLLARS

SLONS OoF oo

YEAR
o WRITTEN PREMIUM + LOSSES t EXPENSES



E£XHLEN i

WRITTEN PREMIUM VS LOSSES S EXPENSES
COMMERCIAL LINES IN CONSTANT 67 DOLLARS

8 LOONE o= ©o

YEAR
WRITTEN PREMIUM + LOSSES S EXPENSES

Between 1967 and 1979, written premiums for commercial lines
exceeded the sum of incurred losses, expenses, and
policyholders®™ dividends in all but two years. Since 1979,
premiums have not kept pace with costs, and the gap widened at

an alarming rate.

In constant dollars, 1984 marked the first real increase after
five consecutive years of declining written premiums. But 1984
written premiums were almost 20% less than premiums collected
in 1978, before the decline in premiums began. At the same

time, losses were at an all-time high.



In summary, insurer losses continued to rise, fueled by
economic growth and inflation as well as expanding tort
liabilities. However, at the same time, an intensely
competitive insurance marketplace drove down premiums.
Insureds have reaped the benefit of grossly inadequate prices
for the past six years, and thus, when questions of
affordability are raised, it must be emphasized that, for the
average risk, prices at the beginning of 1985 were only

returning to prior levels.

Additional premium increases can be anticipated since it is now
clear that IBNR estimates 1in 1984 losses have been
underestimated, due in part to judicial trends. In addition,
there are several categories of risk which have been more
substantially impacted by fundamental legal changes and other
factors and thus the rate increases for these risks will be

higher than the average.

The Commercial Lines Problem in Context

As outlined above, current availability and affordability
problems are the result of the confluence of changes in the
underwriting cycle and underlying frequency and severity trends
due to expanding tort liabilities. Since 1979, the
property/casualty industry has engaged 1in highly competitive
practices which opted for cash flow underwriting, or emphasized

marketing and investment operations over underwriting. In this



highly competitive market, other segments of the marketplace -
agents, brokers, and commercial risks themselves - also

actively participated in driving rates down.

The industry has finally realized that a business cannot
indefinitely price its product below cost and expect to
survive, and has therefore begun to bring prices in line with

costs.

The current upward pressure on prices could be seen as a normal
phase of the underwriting cycle. In an ordinary cycle, upward
moves 1in prices would have been a proper response to
diminishments 1in asset values and would have "corrected”™ the
out-of-phase premiums/loss relationship. In other words,
corrective price action would lead to respectable profitability
quickly and effectively, as occurred both in 1969 and 1975, the

low points of the past two cycles.

However, the current cycle differs significantly from previous
downturns. This downturn was exacerbated by legislative and
judicial trends. These 1increased loss and expense costs are
occurring at the worst possible time 1in the underwriting jycle.
In other words, just as the industry is responding to poor
underwriting results through the normal internal dynamics of
the underwriting cycle, unprecedented and, in some cases
unmeasurable, liabilities have been imposed which have bent the

cycle out of shape and placed long term solutions to profitable



insurance underwriting for some classes perhaps beyond the

reach and ability of the private insurance industry alone.

£gELClatifns.

The conclusion of this analysis 1is that price increases and
capacity shortages have occurred as the outgrowth of the
financial state of the industry. The documented financial
problems of the industry have been caused both by downward
pressure on prices in the past due to a fiercely competitive
marketplace and fundamental changes in tort liability. This
latter situation is not amenable to the normal corrective
dynamics of the underwriting cycle since the root causes are

not internal to the industry.

Finally this situation will affect various markets unevenly,
with the more serious dysfunctions occurring in those classes

or coverages most impacted by external legal trends.
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My name 1is Charles H. Fritzel and 1| am the Assistant Vice President for
Government Relations of the National Association of Independent Insurers
(NALL).
|

NAIl is a voluntary national trade association of over 500 property and
casualty insurers. Our organization provides a truly representative cross
section of the property and casualty insurance business in America. Our
members range in size from the smallest one-state companies to very large
national underwriters, and consist of both stock and non-stock companies.
NAIl member companies reflect all forms of merchandising -- independent
agency, exclusive agency, and direct w-iters; and they include insurers which
serve a general consumer market and those which specialize in serving
particular consumer groups such as farmers, teachers, government employees,
military personnel and truckers.

.
We very much appreciate this opportunity to testify on what is termed the

"insurance availability and affordability crisis."”



Just a few weeks ago NAIl held its 40th annual meeting. Our outgoing
Chairman, Brad Mitchell, who 1is President of Harleysville Insurance Company in
Pennsylvania, in his address to our membership spoke at length about the
problems we are facing in the insurance industry. One of his statements stuck
in my mindj He said that if a company entered the property-casualty business
in 1967, in the 18 years from then until today, it experienced only five years

of profitable underwriting. 1984 was the worst year we ever experienced.

In the first six months of this year, the industry"s net after-tax income was
$1.1 billion, compared to $562 million in the first half of "84, which, at

first viewing, looks like an improvement.

But it is not sufficiently understood that the improvement was based on $2.35
billion in realized capital gains and approximately a billion in tax credits

resulting from the disastrous losses many companies have incurred in recent

years.

The underwriting picture isn"t getting any better either. In fact, the
industry®s underwriting loss rose $1.3 billion over the comparable loss last

year. We expect an underwriting loss which will probably exceed $22 billion

in 1985.

The bodycount of financially impaired companies hit a record 27 last year.
Unlike the previous high of 20 insolvencies in 1975, which lasted only a year,

the 1984 level is expected to continue through "85.

*

For the first time in history, the industry lost $2 billion of its surplus
last year solely through poor underwriting experience, at a time when the

stock market was relatively stable and investment income was growing.

On top of that, it is estimated that the industry is at least ten per cent



In 1984, fifty of the top hundred insurers had returns on net worth that were
in the red, a truly shocking performance in view of the fact that only34of

the Fortune 500 had negative returns.

The usual explanations for the industry®s illness include inflation, the

recessions of the mid-70s and early 80s, and the bane of cash-flow

"underwriting.

But none of these is completely convincing. Insurers have weathered inflation
and recessions for decades without getting beat up to this extent. And while
it is true that some companies, in the commercial lines, nearly perfected
Kamikaze pricing, cash-flow underwriting has been part of company operations
since the 50s, when the shift from property to long-tail liability coverages

amassed large amounts of cash in dormant reserves that could be used for

investments.

No, something else, is at work and the numbers show it. This year, aftersix
months of rate increases, a stable securities market and substantial

investment gains, we still chalked up a disturbing operating loss of $2.25

billion.

The reason is unrelenting, deepening losses. The industry has had five
underwriting cycles since the 50s. They have gotten shorter on the upside,
longer and deeper on the downside. The first three bottomed out at a combined

ratio of 103, the fourth at 108, and the latest one at 118.

t

Something is pulling insurers deeper under water and holding them there. That

something is the civil justice system.

We have all heard about the million dollar judgments and | won"t bore you with

more horror stories.



For the companies who have to pay outrageous claims, the financial shock can
be severe. But they are not really the problem for the industry as a whole.
As is usually the way with big things, it is the small, little-noticed .hanges
that, over time, produce the big effect. What"s happened to the civil justice

system is what workers®" comp lawyers call cumulative trauma.

In 1982, over 206,000 civil cases were filed in the federal district courts.
No one knows how many were filed in the state courts, but in all likelihood,
the number was even larger. In Los Angeles alone, the cost for the average
civil case is $20,860. Recently the general counsel of the Travelers

estimated that their defense costs went up 79 percent in five years.

Yet, it"s not the case that goes to trial and results in a multi-million
dollar verdict that should overly concern us. It"s the thousands of routine
cases that are settled, because the courts®™ inconsistencies, and their
eagerness to find ways to help the claimant hit the jackpot, that have
destroyed insurers®™ faith in the legal process. Who can trust the courts when
they change the rules in the middle of the game or rewrite contracts from the
bench? What it all adds up to is not only more and larger claims payments,

but higher administrative costa as well.

Deplorable conditions like these can be papered over with rate increases and
more selective underwriting, but they will not be corrected until the tort
system is reformed. We are in the same boat as our insureds - we are all
victims of a runaway tort system, but we are the first victims in line. It's

only a matter of time before the rest of society joins the infinite list of

victims.



At a hearing back in September before the Commerce, Transportation and Tourism
Subcommittee of the House Energy and Commerce Committee, NAII Vice President
and General Counsel John B. Crosby eUmraed up the short term prospects very
well when he said, "In order to continue to provide the insurance protection
necessary for a growing economy, the companies must return to a position of
solvency and this can only be accomplished through price increases. In the
short run this will be traumatic on the budgets of buyers, public and
private. To do otherwise raises the prospect of driving a large segment of
the industry into insolvency and forcing many buyers of insurance to go bare.

As Forbes magazine put it not too long ago, ."a world without insurance” would

result.”

In order to keep price increases within some degree of reason, Mr. Crosbhy

suggested the loss side of the equation must be dealt with. And it is here

that public pressure for civil justice reform must be brought to Luar.

In a number of states business coalitions have been formed to review the
trends which ha w®mmdeveloped over the past decade and to recommend legislative
remedies such as restrictions on punitive damages, limits on contingency fees,
elimination of joint and several liability ... in short, they war* * 7t we

want: the return of reason and common sense to the civil justi. system.

The 1insurance industry, along with business and labor, have commissioned a
study by the Rand Corporation to analyze the present tort system, and we hope

to have those recommendations shortly.



The It. urance Services Office 1is proposing severalchangeswhich could have

long-range benefits to the buyer. One 1is to give insurers (and their buyers)
the option of using a "claims made" policy. This option will permit insurers
to put a ore realistic price on the commercial liability product as it

eliminates the uncertainty brought about by claims discovered today that are

due to occurrences which happened years ago.

The 1insurance industry is cooperating with state regulators, not conspiring
with them, to develop open lines, market assistance plans, joint underwriting

associations, and risk pools to name a few of thevoluntary andunilateral

actions being taken to address the crisis.

These are some of the actions being taken by the insurance industry. But they

9
are short-term actions. The real solution lies with reform in our civil

justice system.

Thank you.



