


Chairman's Information:

1) HB 294: "An act relating to preferential hire of Alaskans;
and providing for an effective date"

a) Introduced: Boucher + 33 other House members

b) Co-Sponsors:

2) INTENT: This bill establishes a state policy which provides for
an employment preference for state residents on projects 
funded with public monies.

Under the Privileges and Immunities Clause of the US 
Constitution, a state must show a compelling reason for 
giving an employment preference to state residents. This 
legislation contains 18 "Legislative Findings" in an effort 
to withstand Constitutional challenges.

FISCAL NOTE: Fiscal Note: 0

NOTE:

3) ADDITIONAL REFERRALS: Finance

4) PUBLIC HEARINGS:

a) Sponsor:

b) Public witnesses:

5) BILL ACTION:

a) Hold in committee?
b) Assign to sub committee for further review?
c) Move from Committee?
d) close public hearings?

6) COMMITTEE ACTION:
a) amendments?
b) CS adoption?



STATE OF ALASKA'1985 LEGISLATIVE SESSION
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Revision Date:

P a g e  1 o f  3 
REQUEST &
Bill/Resolution No.: HB 294______
Title: "An Act relating to 
preferential nire of Alaskans...11 
Sponsor: Boucher, Uavi s et a I. 
Requestor: douse Finance 
Date of Request: 4/16/65

FISCAL DETAIL
Agency Arrected: Labor________ __________
Program Category Affected: Public 
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BRU, Program or Subprogram!s) Affected: 
Labor Standards & Safety 
Wagd’S Hour Administration
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OPERATING 1
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2 0 0  TRAVEL 10.0 10.6 11.2 11.9 12.6
3 0 0  CONTRACTUAL 11.2 11.9 12.6 13.4 14.2
^00  SU PPL IE S 1.0 1.1 1.2 1.3 1 1.4
5 0 0  EQUIPMENT 3.2 0 0 0 0
5 0 0  LAND i  STRUCTURES 1
7C0 CRANTS, CLAIMS 1
3 0 0  MISCELLANEOUS 1
TOTAL OPERATING 0 116.0 117.4 122.1 127.1 1 132.2

LnPi I ML

R E V E N U E
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I REVENUE t I I  I I I |
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Title "An Act,relating to preferential hire of 
Alaskans; and providing for an ‘effective 
date."

Bill N o .  House Bill Mo. 294

Since 1982, one of the Department's highest priorities has been the enforcement of 
preferential hiring of Alaska residents on state-funded public works projects, 
pursuant to AS 36.10.010. In late 1983, however, the state's resident hire law was 
challenged on constitutional grounds and resulted in a Superior Court decision that 
the law was unconstitutional. That decision is now on appeal to the Alaska Supreme 
Court.

One of the Superior Court's key findings was that there was insufficient evidence to 
show that the in-migration of non-residents was displacing qualified and available 
Alaska residents from public works employment. By explicitly setting forth the 
legislative findings underlying the resident hire law, House Bill No. 294 would 
provide a more solid foundation from which to defend the principle of Alaska hire. 
The Department of Labor, therefore, strongly endorses the comprehensive legislative 
findings contained in the bill.

In response to concerns that the Department's resident hire enforcement capability 
should be enhanced, a fiscal note has been prepared to provide funding for two 
additional enforcement staff.

The Department of Labor supports House Bill No. 294.

APPROVED:

Jim Robison, Commissioner 
Department of Labor

Contact: Robert Landau
465-2700 
Eileen Plate 
465-2700

D a t e  April 25j 1985



T ff li I L G E iO i lU T M l
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r i l  2 2 ,  1 9 8 5

S U B J E C T :

T O :

F R O M :

T e r m  ’ ’ r o y a l t y "  a s  u s e d  i n  H B  2 9 4

R e p r e s e n t a t i v e  R e d  B o u c h e r

B i l l y  G .  B e r r i e r  

D i r e c t o r

D i v i s i o n  o f  L e g a l  S e r v i c e s

POUCH Y STATE CAPITOl 
JUNEAU. ALASKA 998 I I 

907 <165 3800

A t  t h e  r e q u e s t  o f  R e p r e s e n t a t i v e  C o t t e n ,  h e ,  D a v e  D o n e l y  a n d  

I  m e t  t o  d i s c u s s  t h e  a p p r o p r i a t e n e s s  o f  u s e  o f  t h e  t e r m  

" r o y a l t y "  i n  f i n d i n g s  1 5  a n d  1 6  o f  S e c .  3 6 . 1 0 . 0 0 5  o f  H o u s e  

B i l l  2 9 4 .  I  w a s  r e q u e s t e d  t o  f u r n i s h  y o u  m y  c o m m e n t s .

R o y a l t y  h a s  a  f i x e d  m e a n i n g  i n  t h e  o i l  i n d u s t r y .  I t  i s  t h e  

l a n d o w n e r s  s h a r e  o f  p r o d u c t i o n  f r e e  o f  e x p e n s e s  o f  p r o d u c ­

t i o n .  ( H a n d b o o k  o f  O i l  I n d u s t r y  T e r m s  a n d  P h r a s e s  -  

L a g e n k a m p ,  P P C  B o o k s  1 9 7 7  a n d  M a n u a l  o f  O i l  a n d  G a s  T e r m s , 

W i l l i a m s  a n d  M e y e r s ,  M a t t h e w  B e n d e r  1 9 8 1 )  A  c o p y  o f  t h e s e  

r e f e r e n c e s  i s  e n c l o s e d .

I n  f i n d i n g  1 5  t h e  t e r m  i s  p r o p e r l y  u s e d  a n d  e m p h a s i z e s  t h e  

u s e  o f  m o n e y  d e r i v e d  f r o m  t h e  o w n e r s h i p  i n t e r e s t  i n  l a n d  o f  

t h e  s t a t e  r a t h e r  t h a n  f r o m  t r a d i t i o n a l  g o v e r n m e n t a l  s o u r c e s  

o f  r e v e n u e  f o r  t r a d i t i o n a l  g o v e r n m e n t a l  f u n c t i o n s .  T h i s  

d i s t i n c t i o n  m a y  b e  r e l e v a n t  a n d  m a t e r i a l  i n  d e t e r m i n i n g  t h e  

m a r k e t  p a r t i c i p a n t  s t a t u s  o f  t h e  s t a t e  i n  m a n y  i n s t a n c e s .

F i n d i n g  1 6  h o w e v e r  i s  f a c t u a l l y  i n  e r r o r .  I t  i s  c l e a r  t h a t  

t h e  t e r m  t h e r e  i s  n o t  i n t e n d e d  t o  b e  l i m i t e d  t o  t h e  

l a n d o w n e r s  r o y a l t y  b u t  w a s  i n t e n d e d  t o  i n c l u d e  a l l  n a t u r a l  

r e s o u r c e  i n c o m e .  T h i s  i s  a n  i n c o r r e c t  u s e a g e  o f  t h e  t e r m  

" r o y a l t y " .  I  w o u l d  s u g g e s t  t h a t  o n  p a g e  2 ,  l i n e  2 4  t h e  t e r m  

" t h e s e  r o y a l t i e s "  b e  d e l e t e d  a n d  t h e  t e r m  " n a t u r a l  r e s o u r c e s  

i n c o m e "  b e  s u b s t i t u t e d .

B G B : c s h  
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Roughneck
A driller’s helper and general worker on a drilling rig.

Round trip
The process of removing drill pipe, replacing the bit, and returning 

the drill colum n to the hole. See Buster G ardner Drilling Co. v. 
A ssociated Oil & G as Exploration, Inc., 214 So.2d 267 at 271, 32 
O .& G .R . 169 at 176 (La. App. 1968), writ refused, 253 La. 59, 216 So. 
2d 306 (1968).

Roustabout
A  com m on laborer around a drilling o r producing well.

ROV
See Range of values m e t h o d.

Royalty
(1) The landow ner’s share o f  production, free o f expenses of 

production.

(2) A  share of production, free of expenses o f production, e.g., an 
O verriding royalty (q.v. ) o f Va of the %  working interest.

The landow ner’s royalty is frequently Vath. production, but it may 
be any other fractional share o f production (or, as is typical in Califor­
nia, the royalty may be expressed as a percentage o f production rather 
than a fractional share o f production). In some parts of the industry, 
anything larger than a V6th royalty may be called an O verriding 
royalty (q.v. ) in practice, even though it goes to  the landowner. 
Thus a l /6 th  royalty may be called “an Vath royalty and a l/2 4 th  
override."

Royalty may be payable in kind (that is, the royalty ow ner is entitled 
to a share o f the oil o r gas as produced), or it may be payable in money 
(that is, the royalty owner is to be paid in money for the value or 
m arket price of his share of the product). The form er type o f royalty 
gives its ow ner in some states, e.g., Texas, a corporeal interest, whereas 
the la tter type of royalty may give rise only to a debtor-creditor 
relationship after production between the operator and the royalty 
owner. For o ther differences in the legal consequences o f the two types 
o f royalty clause, see Treatise § 659.1. Cancellation of the lease is
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i t is subject to costs u 
p th e r in g  taxes, costs ol 
b k , costs o f transports 
that the ro ya lty payal 
'fra c tio na l in terest depd 
b  free ly assignable. I 

The te rm  ro ya lty m l 
some instances as c o v l 
"and gas. See Den io v. I  
p JA 392, 149 A .L .R . I 

In  U n ite d States v. 1  
1965), the cou rt said I  
q il and gas matters, r f l
payments. jr
^ .R o y a lty , as used i ■  
A rt ic le  213 o f the L c l  

“ any interest in l i  
refc land subject to ; ■  
f?. the lessor o r o t B  
i f *  p roduc tio n o r i t B  

or by separate it V  
fc.,r ed agreement r > H  

includes sums p H  
as construc tive
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Roughneck
A  d r i l le r ’s he lper and general w o rke r on a d r ill in g  ri

Round trip
The process o f rem ov ing d r i l l pipe, rep lacing the bit, anci rc‘ 

the d r i l l co lum n to the hole. See Buster G ardne r D riilm  ■ 
Associa ted O il &  Gas E xp lo ra tion , Inc ., 214 So.2d 267 a: - -
O.&G.R. 169 at 176 (La . A pp . 1968), writ refused, 253 La. s»
2d 306 (1968).

Roustabout
A  common labo re r around a d r ill in g  o r produc ing weli

ROV
See Range of values method.

'.'W f no rm a lly no t an ava il* 
'-$>■ t r e a t i s e  § 656.3.

Royalty
(1) The landowne r’s share o f p roduc tion , free o f ex net:..- 

p roduc tio n .

(2) A  share o f produc tion , free o f expenses o f p ro d u c tio n ., . 
Overriding royalty (q.v.) o f Va o f the % w o rk ing inter.-

T he landow ne r’s ro ya lty is frequen tly V a t h  p roduction , hu- ;• • 
be any o the r frac tiona l share o f p roduc tio n (or, as is typ ica l in (. 
nia, the ro ya lty may be expressed as a percentage o f p rodu c ts :! 
than a fra c tio na l share o f produc tion ). In  some parts o f the iik ::: • 
any th ing la rge r than a !4tth ro ya lty may bo called an O v i.u vu - •. 
R O Y A LT Y  ( q . v . ) ,n practice, even though i t goes to the ian.i. -.»• 
Thus a l / 6 t h  ro ya lty may be called “ an h&th roya lty ami 
ove rride .”

R o ya lty may be payable in k in d (th a t is, the ro ya lty owner iv eiuo - 
to a share o f the o il o r gas as produced), o r i t may be payable in m • • 
(th a t is, the ro ya lty owner is to be paid in money fo r the v.„.. 
m a rke t price o f his share o f the produc t). The fo rm e r type ci n--. 
gives its owne r in some states, e.g., Texas, a corporea l interest, wih-t  
the la tte r type o f ro ya lty may give rise on ly to a debtor-crc,::: 
re la tionsh ip a fte r p roduc tio n between the ope ra to r and the rm j • 
owner. F o r o the r differences in the legal consequences o f the tw. !>:■- 
o f ro y a lty clause, see Treatise § 659.1. Cance lla tion o f the t ;:-

the Comm ent to | 
onus and ro ya lty 
duction paymenj 

It'w ill be cha ra c te r^ 
[e n title d to  share in .

p ro pe rty being I 
■Tand hence payab lc l 
•  p roduc tio n paymei [  
s'lease. ■ '

“ G ene ra lly ,! 
►/v 213, any in te r ! 
f f c t o  a lease g ra f 
Iw i r o y a l t y  and 
\  docum en ta tio l
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er G ardne r D r il l in g  Co. v. 
, 214 So.2d 267 at 271, 32 
refused, 253 La. 59 ,216 So.

o r produc ing well.
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'/6 th p roduc tio n , bu t i t may 
>n (or, as is typ ica l in  C a lifo r- • 
centage o f produc tion ra ther 
i some parts o f the industry , 
y be called an O v e r r id in g  ' f :  
h i t  goes to the landowner, 
i lA th ro ya lty and a l/2 4 th

, the ro ya lty ow ne r is entitled 
r  i t may be payable in money 
1 in money fo r the value o r
i. The fo rm e r type o f roya lty 
a corporea l interest, whereas 
e on ly to a debto r-c red ito r 

he opera to r and the roya lty 
onsequences o f the two typ*3  
Cancella tion o f the lease is

no rm a lly no t an available remedy fo r non-payment o f roya lty . See 
Treatise § 656.3.

A lth o u gh the ro ya lty is no t subject to costs o f p roduc tion , usually 
it is subject to costs in cu rred a fte r p roduc tion , e.g., produc tion or 
gathering taxes, costs o f trea tm en t o f the p roduc t to render it marketa­
ble, costs o f transpo rta tion to market. Occasiona lly a lease provides 
tha t the roya lty payable to the lessor shall be a la rger o r smaller 
frac tiona l interest depending on the vo lume o f p roduc tion . A  roya lty 
is free ly assignable.

The te rm ro ya lty may be used in a more general o r loose sense in 
some instances as covering a ll re tu rns from  a cla im ed interest in o il 
and gas. See Denio v. C ity o f H un tin g ton Beach, 22 Cal.2d 580, 140 
P.2d 392, 149 A .L .R . 320 (1943).

In  U n ited States v. 525 Co., 342 F.2d 759, 22 O.&G.R. 483 (5th C ir. 
1965), the cou rt said tha t the te rm “ ro y a lty " as used w ith respect to 
o il and gas matters, refers to the landowner’s roya lty , and not to o il 
payments.

Roya lty , as used in connection w ith m inera l leases, is defined by 
A rt ic le  213 o f the Lou is iana M ine ra l Code (R.S. 31:213) as:

“ any interest in p roduc tion , o r its value, from  o r a ttribu tab le to 
land subject to a m ine ra l lease, tha t is de liverab le o r payable to 
the lessor o r others en titled to share there in . Such interests in 
produc tion o r its value are ‘ ro ya lty ,’ whether created by the lease 
or by separate ins trum en t, i f  they comprise a pa rt o f the negotia t­
ed agreement resu lting in execution o f the lease. ‘R o ya lty ’ also 
includes sums payable to the lessor tha t are classified by the lease 
as construc tive p ro d u c tio n ."

A s the Comment to th is a rtic le indicates, the s ta tu to ry de fin itions o f 
bonus and roya lty are in tended to be com plementa ry. Thus i f  a 
produc tion payment is created at the tim e o f the execution o f a lease, 
it w ill be characterized as ro ya lty (and hence payable to those persons 
en titled to share in roya lty ) i f  the p roduc tio n payment is payable from 
the prope rty being leased, whereas i t w ill be characterized as bonus 
(and hence payable to those persons en titled to share in bonus) i f  the 
produc tion payment is granted by the lessee ou t o f another producing 
lease.

"G ene ra lly , then, under subparagraphs (1) and (2) o f A rt ic le 
213, any interest in p roduc tion o r its value from  or attribu tab le 
to a lease granted by the ho lde r o f an executive righ t would be 
roya lty and not bonus, even though it m igh t be termed in the 
documentation as an ove rrid ing roya lty o r a produc tion payment

A N N O T A T E D  6 5 7
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taken out o f the w o rk in g in terest. Coup led w ith  the provisions 
concerning executive righ ts , th is means tha t one ho ld in g an e.\. 

ecutive in terest canno t, by the device o f ca lling an interest i:. 
p roduc tion an ove rrid ing ro ya lty ra the r than a lessor's royaliv. 
deprive the ho lde r o f a m ine ra l ro ya lty or o the r noncxecum 
interest o f the r ig h t to share in p ro du c tio n .”

See T reatise § 339.4.

Bonus is dis tingu ished from  “ roya ltie s ”  as tha t te rm is used in in 
Small Business C o rpo ra tion A c t in Swank .Sc Son, In c . v. United 
States, 362 F.Supp. 897, h6 O.&G.R. 291 (D . M on t. 1973).

The te rm " ro y a lty ”  as used in a con trac t unde r wh ich roya lty w:t . 
prom ised fo r services was held to inc lude “ advance ro y a lty " receive . 
by the prom iso r w h ich was recoverable from  subsequent productir-:.. 
i f  any. Rouse v. M cD onough , 622 P.2d 106, —  O.&G.R. —  (Co: 
A pp . 1980).

The de fin it ion in th is M a n u a l was cited in W h ite h a ll O il Co. . 
E cka rt, 197 So. 2d 664, 26 O.&G.R. 778 (La . A pp . 1966), revti sir 
nom. Gardne r v. Boagni, 252 La. 30, 209 So.2d 11, 29 O.&G.R. 22 
(1968).

See also, A c c r u e d  r o y a l t y ;  A c r e a g e  b ased  r o y a l t y :  ad:
T IO N A L  RO Y A LTY ; A D V A N C E  R O Y A LT Y ; A P P O R T IO N M E N T : ii.V-

royalty; Bonus royalty; Cash substitute  royalty: Casim

H E A D  GAS RO Y A LTY ; C O M P E N S A T O R Y  R O Y A LT Y ; D E F E R R E D  N '

royalty; D iscovery royalty; D ivision order ; D rill situ 
alty; Excess royalty; Farm ers’ oil; Fee royalty; Fix’
T E R M  RO Y A LTY ; F R E E  GAS C L A U SE; G A S  R O Y A LTY ; G R O S S  ROY •

ity; Landow ner  royalty; Lessor’s royalty; Lieu  royal ' 
M ineral royalty; M inimum  royalty; N et  profits royal ; -. 
N et royalty; N o n-participating  royalty; Offset royali 
O il royalty; Open-e n d  gas royalty clause; Overriding  ru 
alty; Participating  royalty; Pass-through  royalty; !’i :
P E T U A L  N O N -P A R T IC IP A T IN G  R O Y A LT Y ; P R E F E R R E D  N E T  ROY AL"

P r o d u c ts  r o y a l t y  c la u s e ;  P r o g r e s s iv e  in c r e m e n ta l  r o ’- . . .  - 

ty ;  R e d u c tio n  o f  r o y a lt ie s ;  R e n t  r o y a l t y ;  R o y a l t y  bom > 
R o y a l t y  in kind; R o y a l t y  o i l  o r  gas; R o y a l t y  red u ct:'.-  
R o y a l t y  su r c h a r g e ;  S lid in g  s c a le  r o y a l t y ;  S tep  s c a le  r o - .  

a l t y ;  S u b s t itu te  r o y a l t y ;  S u sp en d ed  r o y a l t y ;  T a p ered  p/- 
a l t y ;  Term  m in e r a l o r  r o y a l t y  in te r e s t ;  U n a c c r u v  
r o y a lt y ;  V a r ia b le  r o y a l t y .
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Royalty acre
A  fu ll lease ro\ 

trac t leased fo r a 
o r o f a 1/16 royal 
Treatise § 320.1 
(1942); Inslec v.

F o r fu rth e r dis

Royalty appoi
A  lease clause | 

the owners o f in tt 
th is Treatise, th 
Hu ie , Woodward, 
1972), suggests th 
as an entirety clai 
ment clause."

Royalty based
See Acreage i

Royalty biddir
Com petitive bic 

person offe ring to 
free o f expenses c 

See also, Leas!

Royalty bonu:
A  te rm occasic 

payment reserved 
a tion received by 
in excess o f the l 
See G r if f i th  v. T; 
(1956); State Nat 
509, 143 S .W .2d7 
S.W .2d 643 (Tex 
ments,”  20 Tex. i 
6-10.

See also, Boni
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M E M O R A N D U M

DATE: A p r i l  1 6 ,  1985

TO: R e p r e s e n t a t i v e  R e d  B o u c h e r

FROM: D a v e  D o n l e y

SUBJECT: S t a f f  A n a l y s i s  o f  H B2 9 4 ,  A l a s k a  H i r e  L e g i s l a t i o n  f o r  P u b l i c
W o rk s  P r o j e c t s

HB 2 9 4  -  An a c t  r e l a t i n g  t o  p r e f e r e n t i a l  h i r e  o f  A l a s k a n s :  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

S e c t i o n  1,

S e c t i o n  2 .  
S e c t i o n  3 .

AS 3 6 . 1 0 . 0 0 5  L e g i s l a t i v e  F i n d i n g s
AS 3 6 . 1 0 . 0 0 6  S t a t e m e n t  o f  P u r p o s e
AS 3 6 . 1 0 . 0 0 7  S t a t e  P o l i c y
M a k i n g  s e c t i o n  1 r e t r o a c t i v e  t o  J u l y  1 6 ,  1983
I m m e d i a t e  E f f e c t i v e  D a t e

SECTION 1 .

AS 3 6 . 1 0 . 0 0 5  LEGISLATIVE FINDINGS

A s e c t i o n  o n  " l e g i s l a t i v e  f i n d i n g s "  i s  c r e a t e d  u n d e r  t h e  s t a t e ' s  
R e s i d e n t  H i r e  o n  P u b l i c  W o r k s  l a w ,  AS 3 6 . 1 0 .  T h e  18 f i n d i n g s  
a d d r e s s  f a c t o r s  t h a t  ma ke  A l a s k a  u n i q u e  a n d  a s s e r t  t h a t :  t h e s e  
f a c t o r s  h a v e  c o n t r i b u t e d  t o  t h e  h i g h  r a t e  o f  u n e m p l o y m e n t  among 
A l a s k a n  r e s i d e n t s ;  t h a t  t h e  s t a t e  s p e n d s  m o s t  o f  i t ' s  r o y a l t y  o i l  
e a r n i n g s  o n  g o v e r n m e n t  a n d  p u b l i c  w o r k s  p r o j e c t s ;  t h a t  t h e  
c o n s t r u c t i o n  i n d u s t r y  a c c o u n t s  f o r  a  s u b s t a n t i a l  a m o u n t  o f  
a v a i l a b l e  e m p l o y m e n t ;  t h a t  A l a s k a n  w o r k e r s  r e c e i v e  a  g r e a t e r  
a m o u n t  o f  u n e m p l o y m e n t  b e n e f i t s  t h a n  i n  o t h e r  s t a t e s ;  a n d  t h a t  
t h e  s t a t e  h a s  a n  o b l i g a t i o n  t o  r e d u c e  u n e m p l o y m e n t  among i t ' s  
r e s i d e n t  c o n s t r u c t i o n  w o r k e r s  t h r o u g h  p r o j e c t s  f u n d e d  b y  s t a t e  
r o y a l t y  o i l  m o n i e s .

Backup



U n d e r  t h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e  o f  t h e  U . S .  
C o n s t i t u t i o n ,  a  s t a t e  m u s t  s ho w  a  c o m p e l l i n g  r e a s o n  f o r  g i v i n g  a n  
e m p l o y m e n t  p r e f e r e n c e  t o  r e s i d e n t s .  I f  a  r e s i d e n t  h i r e  l a w  i s  
c h a l l e n g e d  i n  a  c o u r t  o f  l a w ,  s u f f i c i e n t  e v i d e n c e  t o  sh o w  t h a t  
t h e  i n - m i g r a t i o n  o f  n o n - r e s i d e n t s  i s  d i s p l a c i n g  q u a l i f i e d  a n d  
a v a i l a b l e  A l a s k a  r e s i d e n t s  f r o m  p u b l i c  w o r k s  e m p l o y m e n t  i s  
n e c e s s a r y .  By e x p l i c i t l y  s e t t i n g  f o r t h  t h e  l e g i s l a t i v e  f i n d i n g s  
u n d e r l y i n g  t h e  A l a s k a  h i r e  l a w ,  a  m o r e  s o l i d  f o u n d a t i o n  w i l l  b e  
p r o v i d e d  f r o m  w h i c h  t o  d e f e n d  t h e  p r i n c i p a l s  o f  t h a t  l a w .

AS 3 6 . 1 0 . 0 0 6  STATEMENT OF PURPOSE

I n  1 9 8 3  t h e  l e g i s l a t u r e  a m e n d e d  t h e  e x i s t i n g  R e s i d e n t  H i r e  on  
P u b l i c  W or ks  l a w  (AS 3 6 . 1 0 . 0 1 0 )  i n  r e s p o n s e  t o  p r o b l e m s  a n d  
c o n c e r n s  i d e n t i f i e d  b y  t h e  The  L e g i s l a t i v e  F i n d i n g s  ( t h e  f i n d i n g s  
o f  f a c t )  f o r  t h e  p u r p o s e  o f  ( 1 )  r e d u c i n g  t h e  l e v e l  o f  
u n e m p l o y m e n t  among r e s i d e n t s  a n d  ( 2 )  e n s u r i n g  t h a t  q u a l i f i e d  
r e s i d e n t  w o r k e r s  d o  n o t  r e m a i n  u n e m p l o y e d  w h i l e  n o n - r e s i d e n t  
w o r k e r s  a r e  e m p l o y e d  on  s t a t e  p u b l i c  w o r k s  p r o j e c t s .  T h e r e  a r e  
t h r e e  s u b s e c t i o n s  t o  t h e  s t a t e m e n t  o f  p u r p o s e .  The  f i r s t  i s  t h e  
m o s t  s p e c i f i c  a n d  a l l - i n c l u s i v e .  T h e  s e c o n d  a n d  t h i r d  
s u b s e c t i o n s  a r e  l e s s  s p e c i f i c  a n d  a d d r e s s  e a c h  p u r p o s e  
i n d i v i d u a l l y .  B e c a u s e  we do  n o t  kno w how  s p e c i f i c  a  " s t a t e m e n t  
o f  p u r p o s e "  m u s t  b e  t o  b e  u p h e l d  i n  a  c o u r t  o f  l a w ,  t h e  p u r p o s e s  
a r e  b r o k e n  o u t  t h i s  w a y  t o  a l l o w  t h e  c o u r t s ,  i f  n e c e s s a r y ,  t o  
e s t a b l i s h  how s p e c i f i c  t h e  s t a t e m e n t  n e e d s  t o  b e .

AS 3 6 . 1 0 . 0 0 7  STATE POLICY

I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t h a t ,  f o r  p r o j e c t s  f u n d e d  w i t h  
p u b l i c  m o n i e s ,  a n  e m p l o y m e n t  p r e f e r e n c e  w i l l  b e  g i v e n  t o  A l a s k a  
r e s i d e n t s .

SECTION 2 .

M a k e s  t h e  a c t  r e t r o a c t i v e  t o  J u l y  1 3 ,  1 9 8 3 .  On t h i s  d a t e  t h e  
p r e s e n t  R e s i d e n t  P r e f e r e n c e  o n  P u b l i c  W or ks  P r o j e c t s  l a w  (AS 
3 6 „ 1 0 . 0 1 0 - . 0 2 0 )  w a s  e n a c t e d .  T h i s  s e c t i o n  m a k e s  i t ' c l e a r  t h a t  
( a s  i s  w e l l  s u p p o r t e d  b y  t h e  r e c o r d )  t h e  f i n d i n g s  o f  f a c t  a r e  
a c c u r a t e  f o r  1 9 8 3  a s  w e l l  a s  f o r  t h e  p r e s e n t  a n d  t h a t  s t a t e m e n t s  
o f  p u r p o s e  a n d  p o l i c y  a r e  t h o s e  o f  t h e  l e g i s l a t u r e  when  AS 
3 6 . 1 0 . 0 1 0  w a s  a m e n d e d  i n  1 9 8 3 .

M a k e s  t h e  a c t  e f f e c t i v e  i m m e d i a t e l y .

S E C T I O N  3.



err: n  crp

I

n

m  C /
i

D E P A K T M E N T  O F  LAR O Bl /
/

OFFICE OF THE COMMISSIONER 1

BILL SHEFFIELD, GOVERNOR

P.O. BOX 1149 
JUNEAU. ALASKA 99802
phone: ( 9 o 7 )  4 6 5 - 2 7 0 0

A p r i l  1 2 ,  1 9 8 5

T h e  H o n o r a b l e  H . A .  " R e d "  B o u c h e r  

A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B o u c h e r :

R e :  H o u s e  B i l l  N o .  2 9 5

E n c l o s e d  i s  a  b r e a k d o w n  o f  t h e  D e p a r t m e n t  o f  L a b o r ' s  

$ 1 0 0 , 0 0 0  f i s c a l  n o t e  a t t a c h e d  t o  H B  2 9 5 .

I f  y o u  h a v e  q u e s t i o n s  c o n c e r n i n g  a n y  o f  t h e  s p e c i f i c  

b u d g e t  i t e m s ,  p l e a s e  c o n t a c t  C h u c k  C a l d w e l l  i n  t h e  

D e p a r t m e n t ' s  R e s e a r c h  a n d  A n a l y s i s  s e c t i o n  a t  4 6 5 - 4 5 0 0 .

V e r y  t r u l y  y o u r s ,

R o b e r t  W .  L a n d a u  

D e p u t y  C o m m i s s i o n e r

E n c l o s u r e
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c c
FISCAL NOTE ANALYSIS

THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE 
BILL/RESOLUTION NO.: HB 295
TITLE: "An Act making special appropriation for study of unemployment"
AGENCY AFFECTED: Department of Labor

This bill makes a special appropriation to the Alaska Department of
Labor to study the affect of employment of nonresidents on unemployment .
among residents of Alaska and other issues related to Alaska hire.

Assumptions:

1. The Alaska Department of Labor will assign a Labor Economist II for 
six months and a Statistical Technician I for four months to 
research and provide this information.

2. Approximately one third of the funds will be used to key enter 
Alaska's certified payrolls from state funded construction proj­
ects.

3. $26,000 will be spent to complete crossmatches of the workers on 
the certified payroll with wage items on the unemployment insurance
ige file, the unemployment insurance claimant file and permanent 

rund dividend recipients.

5. The project will begin immediately after the effective date of this
legislation with a written summary to be presented to the Alaska 
Legislature by the first day of the next session.
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REQUEST
Bill/Resolution No.: HB 295

bTATE OF ALASKA 1985 LEGISLATIVE SESSION 
___________ FISCAL NOTE______________

t

Revision Date:

FISCAL DETAIL 
Agency Arrected: Labor

Title: "An Act making special appro-Proqram Category Affecteo: Public_______
priation for study of unemployment11 Protection______________________________

Sponsor: Boucher et. al. ________ BRU, Program or Subprogram^) Affecteo:
Requestor: House Lapor & Commerce Commissioner's Office___________________
Date of Request: 4/10/85 _________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
i- y a a r  T b o FY 8/ F Y 8 8 FY 89 FY 9U

OPERATING
100  PERSONAL S E n V IC ta

2 0 0  TRAVEL •
TOO CONTRACTUAL 100.0
4 0 0  S U P P L IE S

5 0 0  EQUIPMENT

■500 LAND & STRUCTURES

7 0 0  CRANTS, CLAIMS

3 0 0  MISCELLANEOUS
1

TOTAL OPERATING 0 100.0 0 . .  0 n 0

C CnPlIAL

[ REVENUE I

FUNDING: (Thousands of Dollars)
j d c r . n L  r u n u

FEDERAL FUNDS

OTHER

TOTAL

100.0 ! I
1
i

0 100.0 0 1 0 1 0 0

POSITIONS:
r U L L *  1 i nc . 0 0 0  | 0 0 0
3A RT-TIM E

1
TEMPORARY

1

ANALYSIS: Attach a separate page if necessary

See Attached

Prepared By: Jim Robison
Division: Commi ssionerUUMIIII33IUII,I_______________________  U d L c .

Approved by Commissioner: Jim Robi^ on )^ ^X ^- t^ >^ at e:

Phone: 465-2700 
Date: 4/10/85

Agency: Labor z 4/10/85

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget



Bill N o :  

Title

House Bill No. 294

"An Act relating to preferential hire of 
Alaskans; and providing for an effective 
date."

D a d
March 28, 1985

Contact:
Robert Landau 
465-2700 
Eileen Plate 
465-2700

Since 1982, one of the Department's highest priorities has been the enforcement of 
preferential hiring of Alaska residents on state-funded public works projects, 
pursuant to AS 36.10.010. In late 1983, however, the state's resident hire law was 
challenged on constitutional grounds and resulted in a Superior Court decision that 
the law was unconstitutional. That decision is now on appeal to the Alaska Supreme 
Court.

One of the Superior Court's key findings was that there was insufficient evidence to 
show that the in-migration of non-residents was displacing qualified and available 
Alaska residents from public works employment. By explicitly setting forth the 
legislative findings underlying the resident hire law, House Bill No. 294 would 
provide a more solid foundation from which to defend the principle of Alaska hire. 
The Department of Labor, therefore, strongly endorses the comprehensive legislative 
findings contained in the bill. .

The Department of Labor supports House Bill No. 294. It will not have a fiscal 
impact on the department. '

APPROVED:

dim Robison, Commissioner 
Department of Labor

P O S IT IO N  PAPIBI /̂Department of Labor



Revision Date:

^  STATE OF ALASKA 1985 LEGISlX iVE SESSION
______________________ FISCAL NOTE________________

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB ?M _________  Agency Affected:_LahjQr_____________________

Title: "An Act relating to__________ Program Category Affected:P„h1 ir________
preferential hire of Alaskans..." Protection_____________________ ______________
Sponsor: Boucher. Davis et a l . BRU, Program or Subprogram!s) Affected:

Requestor: House Labor & Commerce Labor Standards & Safety___________________
Date of Request: 3/18/85____________  Wage & Hour Administration________________

EXPENDITURES/T.VENUES: (Thousands of Dollars!

OPERATING

i-y BP F y ao F y a/ FY ua FY 89 FY 9U

5DO PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

400 SUPPLIES 

500 EQUIPMENT 

500 LAND & STRUCTURES 

700 GRANTS, CLAIMS 

900 MISCELLANEOUS

TOTAL OPERATING -0- -0- -0-.. -0- _n_ _n_

f  C A P liAL I I I I I I I

I REVENUE - I I • I I I I (

FUNDING: (Thousands of-Dollars)
jC.itC.rinL roitU
rEDERAL FUNDS

OTHER

TOTAL

1 1
1 I

1
-0- -0- 1 0 1 1 0 1 I 0 1 -0-

POSITIONS:
-ULU-IIMfc 
’ART-TIME 
TEMPORARY

ANALYSIS: Attach a separate page if necessary

Pho n e 465-4870 
D a t e : 3/19/85

Date:3/19/85

Distribution (by Agency preparing fiscal note): 

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget 

Impacted Agency(ies)

Prepared Bv;«RobertJ. BacolasrSr. 

Division: Labor Standards & Safety

r:Jim Robreon 

Agency: Labor__________________________________
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Official Business Pouch V 
State Capitol 

Juneau, Alaska 99811
M E M O R A N D U M

DATE: March 14, 1985

TO: All Representatives

FROM: Representative H.A. "Re'

SUBJECT: Alaska Hire Legislation

/
On Friday, March 15, I will be introducing two pieces of legislation 
that deal with the subject of Alaska Hire. The Department of Labor 
has endorsed both pieces of legislation and Representative Davis, 
prime sponsor of HB 266, another Alaska Hire bill, has agreed to 
cosponsor this version of the legislation. I would like to invite you 
to cosponsor either or both of the two attached bills.

The first bill adds legislative finding of fact and purpose to the 
current Alaska Hire law (AS 36.10.010). This law is currently in 
effect but has been challenged in the pending Alaska Supreme Court 
case of Francis V Robinson.

The additions proposed by this bill were drafted in cooperation with 
the Department of Labor and incorporate case law established since the 
1983 adoption of the Alaska Hire Law. The most notable case law being 
a recent decision by the Wyoming Supreme Court which upheld a local 
hire law similar to Alaska’s.

The second bill makes a special appropriation of $100,000 to the 
Department of Labor to study how the state may provide preference to 
Alaskan workers.

Both bills have been endorsed by the Department of Labor as providing 
the necessary factual foundation to support a resident hire preference 
under current legal standards. The study would allow the Department 
to assemble information currently not available to support future 
state action to ensure that Alaskans receive preference for jobs in 
Alaska

For your background I am attaching a memorandum on this subject. 
Representative Gruenberg has allowed Dave Donley of his staff to 
assist me on this matter. For more information contact Dave Donley at 
465-4986. If you are interested in cosponsoring either or both of 
these bills, contact Linda Hanger in my office at 465-4931.
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Juneau, Alaska

The history of preferential hire for residents of Alaska has been 
turbulent, with the first Alaska hire law being adopted in 1960. Over 
the years, the 1960 law was enforced with varying degrees of 
enthusiasm. In 1972 an effort was made to obtain employment for 
Alaskans on the construction of the Trans-Alaska Pipeline by the 
adoption of the "Local Hire Under State Leases Law." The 1972 law 
required that Alaska residents be employed in preference to 
non-residents in all construction involving oil and gas development. 
However, In 1978, in Hicklin V. Orbeck, the U.S. Supreme Court struck 
down the 1972 law as being contrary to the Privileges and Immunities 
clause of the U.S. Constitution. Even though the 1972 law was struck 
down, the 1960 law was not challenged and remained in effect, though 
unenforced, until 1983.

In 1983, in response to public desire for an enforceable Alaska hire 
law and new legal developments, the Alaska legislature amended the 
1960 law. The 1983 act, currently in effect, requires 95% Alaska hire 
on most construction projects funded by State or local dollars.

In 1984, the 1983 act was challenged in Francis v. Robison. On 
May 23, i984, Superior Court Judge Johnston ruled that the law was in 
violation of the privileges and immunities clause of the U.S. 
Constitution. By request of the State of Alaska, the Alaska Supreme 
Court stayed Judge Johnston’s action until the State could appeal the 
decision.

The case is currently on appeal before the Alaska Supreme Court and a 
decision is expected in the later half of 1985.

In January of this year, the Supreme Court of Wyoming upheld a Wyoming 
Hire law that is even stronger than our current Alaska Hire law. The 
Wyoming law requires 100% Wyoming hire, not just 95%, on public 
construction projects. The Wyoming Supreme Court overruled a lower 
Wyoming court which found, as Judge Johnston found for the Alaska Hire 
law, that the Wyoming law violated the privileges and immunities 
clause of the U.S. Constitution.
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D E P A R T M E N T  O F  L A B O R

OFFICE OF THE COMMISSIONER

BILL SHEFFIELD, GOVERNOR

P.O. BOX 1149 
JUNEAU. ALASKA 99802
phone: (907) 465-2700

March 15, 1985

The Honorable Red Boucher 
House o f Representatives 
Pouch V
Mneau, AK 99811

Dear Represen ta tive Boucher:

I have reviewed your d r a f t le g is la t i o n  pe r ta in in g to p re fe re n t ia l h i re  
o f Alaskans and making a spec ia l ap p ro p r ia t io n to the Department o f 
Labor f o r study o f unemployment in Alaska and o the r issues re la te d to 
Alaska h i r e .

As you know, s ince 1982, one o f the Department's h ighes t p r i o r i t i e s  has 
been the enforcement o f p re fe re n t ia l h i r in g  o f Alaska res iden ts on 
s ta te - funded pu b l ic works p ro je c ts , pursuant to AS 36.10.010. In la te  
1983, however, the s ta te 's  re s id e n t h i re  law was challenged on c o n s t i t u ­
t io n a l grounas and re su l te d in a Superio r Court dec is ion th a t the law 
was u n c o n s t i t u t io n a l . That dec is ion is now on appeal to the Alaska 
Supreme Court.

One o f the Super io r Cou r t 's key f in d in g s was th a t the re was in s u f f i c i e n t 
evidence to show th a t the in -m ig ra t io n o f non-res iden ts was d is p la c in g 
q u a l i f i e d  and a v a i la b le Alaska res iden ts from pu b l ic works employment.
By e x p l i c i t l y  s e t t in g  fo r t h  the le g i s l a t i v e  f in d in g s under ly ing the 
re s id e n t h i r e  law, the d r a f t b i l l  would provide a more s o l id  founda t ion 
from which to defend the p r in c ip le  o f Alaska h i r e . The Department o f 
Labor, th e re fo re , s t ro n g ly endorses the comprenensive le g is la t i v e  
f in d in g s conta ined in the d r a f t le g is la t i o n .

I note th a t sec t io n 2 o f the d r a f t b i l l  proposes a re t r o a c t iv e  e f f e c t i v e  
date f o r  the p ro v is io n s o f sec t ion 1. The Department has no problem 
w ith  the re t r o a c t iv e  date per se. However, the le g a l i t y  o f the re t r o a c ­
t i v e  e f f e c t i v e  date could p lay a major ro le in de te rm in ing the c o n s t i t u ­
t i o n a l i t y  o f sec t io n 1 as a whole should a lega l cha llenge to the 
sec t io n a r is e  in the fu tu re . The re fo re , a ca re fu l lega l review may be 
in orde r to assure th a t the p ro v is io n s o f sec tion 1 do f a l l  w i th in  the 
lega l parameters o f the types o f p ro v is io n s which can be re t r o a c t iv e .

The department a lso s t ro n g ly endorses the proposal to fund a study o f 
unemployment and re s id e n t h i re  in A laska. The basic purpose o f the 
study would be to c o l le c t and organ ize s p e c i f ic  in fo rm a t io n on the 
impact o f nonres iden ts on employment in Alaska. C u r re n t ly , such i n f o r ­
mation is no t a v a i la b le  in a form th a t would meet the cu r re n t lega l
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IN  THE SUPREME COURT, STATE OF WYOMING

Plaintiff,

v.

ROGER ANTONICH,

Defendant.

STATE OF WYOMING,

No. 84-35

Bill of exceptions from the County Court of Converse County, the 
Honorable John Allan Holtz, Judge.

A. G. McClintock, Attorney General, Gerald A. Stack, Deputy Attor­
ney Generax, John W. Renneisen, Senior Assistant Attorney General, 
and Michael A. Blonigen, Assistant Attorney General, for plain­
tiff.

Daniel E. White, Cheyenne, for defendant.

3efore *THOMAS, C.J., and ROSE, **ROONEY, BROWN, and CARDINE, JJ.

ROSE, J., delivered the opinion of the Court; THOMAS, C.J., filed 
a specially concurring opinion.

NOTICE: This opinion is subject to formal re­
vision before publication in Pacific Reporter 
Second. Readers are requested to notify the 
Clerk of the Supreme Court, Supreme Court 
Building, Cheyenne, Wyoming 82001 of any typo­
graphical or other formal errors, in order 
that corrections may be made before final pub­
lication in the permanent volume.

♦Became Chief Justice January 1, 1985. 
♦♦Chief Justice at time of oral argument.



ployment offices and request the names of 
other available laborers. Every person re­
quired to employ Wyoming laborers shall inform 
the nearest state employment office of his em­
ployment needs. If the state employment of­
fice certifies that the person's need for la­
borers cannot be filled from those listed as 
of the date the information is filed, then the 
person may employ other than Wyoming labor­
ers."

On September 22, 1983, the Converse County prosecuting attor­
ney charged Roger Antonich, general superintendent of Westates 
Construction Company, with violating § ’6-6-203, supra. The in­
formation alleged that Antonich fired a Wyoming worker from a pub- 
lic-school construction project in order to hire out-of-state 
workers-. The county court judge dismissed the charge on the 
ground that § 16-6-203, supra, violates the privileges and immuni­
ties clause of the federal constitution. The court relied on 
Hicklin v. Orbeck, 437 U.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397
(1978), and recent cases from other jurisdictions in which the 
courts have invalidated statutory preferences for local workers. 
After examining these and similar opinions, we conclude that cer­
tain distinguishing features in Wyoming's Preference Act suffi­
ciently limit its scope so as to satisfy the demands of the privi- 
leges-and-immunitie: clause.

PRIVILEGES-AND-IMMUNITIES CLAUSE ANALYSIS

An examination of a state enactment to determine its valid­
ity under the privileges-and-immunities clause involves a two-step 
analysis. '[jFirst, the reviewing court must determine whether the 
statute burdens a fundamental right or activity, since only those 
"privileges" and "immunities" which bear upon the concept of in­
terstate harmony fall within the scope and purpose of the clause. 
United Building and Construction Trades Council of Camden Countv 
and Vicinity v. Mayor and Council of the City of Camden, ____ U.S.

, ____  S.Ct.  , 79 L.Ed.2d 249, 258-259 (1984); Baldwin v.
Fisn and Game Commission of Montana, 436 U.S. 371 , 383-388, 98 
S.Ct. 1852, 56 L.Ed.2d 354 (1978); Toomer v. Witsell, 334 U.S.
385, 395-396, 68 S.Ct. 1156, 92 L.Ed. 1460 (1948). Tsecond, the 
court must exami-^ the reasons for the discriminatory ureatment to 
determine their validity and their relation to the degree of dis­
crimination imposed by the statute. This portion of the test was 
developed by the United States Supreme Court in Toomer v. Wit­
sell, supra:

"Like many other constitutional provisions, 
the privileges and immunities clause is not an 
absolute. It does bar discrimination against 
citizens of other States where there is no 
substantial reason for the d iscr i in i unt i on be­
yond the mere fact that they are citizens of

-2-



Construction Trades Council of Camden County and Vicinity v. 
Mayor and Council of the City of Camden, supra; Hicklin v. Ordeck, 
supra. We t u r n , therefore, to an examination of the relationsnip 
between this legitimate reason underlying the Wyoming Preference 
Act and the discrimination mandated against nonresidents.

Enactments to alleviate high unemployment levels through the 
hiring of residents in preference to nonresidents generally have 
swept too broadly to survive challenges brought under the privi­
leges-and-immunities clause. The prime example of such legisla­
tion is the “Alaska Hire" Act at issue in Hicklin v. Orbeck, 
supra. That Act recuired the employment of qualified Alaska resi­
dents in preference r.o nonresidents for positions associated with

"* * * all oil and gas leases, easements or 
right-of-way permits for oil or gas pipeline 
purposes, unitization agreements, or any re­
negotiation of any of the preceding to which 
the state is a party * * 437 U.S. at 520,
n . 2.

The United States Supreme Court citeu three bases for holding that 
the discrimination imposed by this statute failed to bear a close 
relation to the prodlem of ^high unemployment in Alaska, First , 
the state had made no showing that nonresidents were a peculiar 
source of widespread unemployment,. Rather than the influx of non­
residents looking for work, the major cause of unemployment ap­
peared to be the inadequate education and. training and the. geo­
graphical remoteness of many jobless residents— particularly the 
Eskimo and Indian residents, 437 U.S. at 526-527. Secondly , the 
Court determined that Alaska Hire, did not narrowly address the 
problem of unemployment, since the Act simply preferred all resi­
dents, regardless of their employment status, education or train­
ing. 437 U.S. at 527. Finally, the Supreme Court observed that 
the discriminatory effect of Alaska Hire extended well beyond 
those activities in which the state held a substantial proprietary 
interest:

"* * * In sum, the Act is an attempt to force 
virtually all businesses that benefit in some 
way from the economic ' ripple effect o f  
Alaska's decision to develop its oil and gas 
resources co bias their employment practices 
in favor of the State's residents. We believe 

^  that Alaska's ownership of the oil and gas 
that is the subject matter of Alaska Hire sim­
ply constitutes insufficient justification for 
the pervasive discrimination against nonresi­
dents that the Act mandates." 437 U.S. at 
531.

A number of state courts have adopted the foregoing rational** 
in invalidating enactments which grant an employment preference co 
local workers. Laborers Local Union No. 374 v. Felton Construc-

- 4 -



"Every inquiry under the Privileges and Immun­
ities Clause 'must . . .  be conducted with due 
regard for the principle that the states 
should have considerable leeway in analyzing 
local evils and in prescribing appropriate 
cures.' Toomer v. Witsell, 334 U.S. 385, 396,
92 L. Ed 1460, 68 S.Ct. 1156 ( 1948 ). This
caution is particularly appropriate when a 
government ,'>ody is merely setting conditions 
on the expenditure of funds it controls." 79 
L .E d .2d at 261.

The Wyoming statute at issue in the present case requires 
merely that governmental funds, allocated to public-works pro­
jects, be used to hire qualified, available residents in prefer­
ence to nonresidents. The statute does not effect - the sort of 
wide-ranging discriminatory treatment fatal to Alaska Hire in 
Hicklin.v. Orbeck, supra. Since the Wyoming Preference Act limits 
its discriminatory effect to government-created jobs, it presents 
minimal affront to the privileges and immunities of noncitizens. 
United Building and Construction Trades Council of Camden County 
and Vicinity v. Mayor and Council of the City of Camden, supra.

We hold that the Wyoming Preference Act does not violate the 
privileges-and-immunities clause of the federal constitution, not­
withstanding the Act's infringement upon a recognized fundamental 
right. The Act narrowly addresses the goal of reduced unemploy­
ment among the state's taxpayers -by preferring available, quali­
fied residents for government-funded positions. Since the degree 
of discrimination bears a close relation to the state's valid rea­
sons for discriminatory treatment, we affirm the Act's validity 
under the test established in Toomer v. Witsell, supra, and re­
fined in subsequent cases.

Although not determinative of our decision here, we recently 
held in Galesburg Construction Company, Inc. of Wyoming v. Board 
of Trustees of Memorial Hospital of Converse County, Wyo.,- 641 
P.2d 745 (1982), that Wyoming's preference for resident bidders on 
public-works contracts, § 9-8-302, W.S.1977, does not violate the 
equal-protection provisions of the state and federal constitu­
tions. Our result in the instant case, upholding Wyoming's pref­
erence for resident workers on public-works projects, harmonizes 
with our decision in Galesburg Construction Company, Inc. of Wyo­
ming v. Board of Trustees of Memorial Hospital of Converse County, 
supra.

The bill of exceptions is sustained.

- 6 -



only in tne sense that it limits benefits gen­
erated by a state program to those who fund 
the state treasury and whom the State was 
cre-.ted to serve. * * * Such policies, while 
pe is 'protectionist' in a loose sense, 
reelect the essential and patently unobjec­
tionable purpose of state government— to serve 
the citizens of the State."

Conceding that the Court there was dealing with the application of 
the Commerce Clause, because of the mutually reinforcing relation­
ship between the. two clauses, I find that concept applicable in 
this instance with respect to the Privileges and Immunities 
Clause.

It cannot be held objectionable for a sovereign state to 
adopt legislation which provides in essence that to the extent 
possible public works contracts benefit the citizens of the state 
whose contributions to the public treasury fund those projects. A 
state should not be foreclosed by the invocation of the Constitu­
tion of the United States of America from loyalty to interests of 
its own citizens. So long as l statute is narrowly drawn to 
protect only' the right of the state to contract as it sees fit 
with respect to expenditures for public works projects which it 
owns and which it funds, I am satisfied that as a matter of law 
such a statute does not offend the Privileges and Immunities 
Clause found in Art. IV, S 2 of the Constitution of the United 
States of America. This, of course, makes it unnecessary for -the 
court to pursue the remand technique invoked in united Building 
and Construction Trades Cou- P  of Camden County and Vicinity v. 
Mayor and Council of the C: Cr Camden, supra.

I would agree that the bill of exceptions should be sustained 
for the forecoing reasons.




