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MEMORANDUM

TO: Chief Justice Jay A. Rabinowitz DATE: May 23, 1985

Justice Edmond W. Burke 
Justice Allen T. Compton 
Justice Warren W. Matthews 
Justice Daniel A. Moore 
Arthur H. Snowden, II 
David Lampen

FROM: Don C. Bauermeister SUBJECT: Proposed Rule 42:

Court Rules A t t o r n e y Q / ^ j /  Rulemaking

I. INTRODUCTION

This memorandum outlines and discusses the major issues concerning 

rulemaking by this court. Ti.e discussion begins with a review of the 

existing structure and process in the federal system. Criticism of that 

structure is presented as a way of beginning a general introduction to the 

parameters of the debate surrounding rulemaking in courts today. Following 

a summary of the major issues in federal rulemaking is a brief look at the 

present ABA standards relating to court organization that cover unified 

court systems and their rulemaking authority. With those standards in 

m i d ,  the memorandum turns to a review of the present Alaska rulemaking 

process including its constitutional basis and legal and administrative 

historical development. Finally, the memorandum focuses on two alternative 

proposed rulemaking orders. The first was written by retired Judge Stewart 

and may be reviewed as Attachment 1. It is basically a rewrite of the 

North Dakota rule on rules amended by Judge Stewart to meet some earlier 

criticisms by this court. Attachment 2 is my own proposal and it is based 

primarily on the last 20 months of experience I have had working with this 

court on rules changes.
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to the standing committee for review. If revisions are sufficiently 

important, the advisory committee will circulate a new draft and may 

make still further revisions based on new comments. It may also, if 

appropriate, schedule public hearings. A member of the standing 

committee will usually have acted as a liaison in order to become more 

familiar with the draft before the chairman of the advisory committee 

presents it to the standing committee. All standing committee members 

may attend advisory committee meetings.

Review by the full standing committee is thorough. However, this 

review is not directed to any large-scale rewriting. Usually amend­

ments are made only of a technical or clarifying nature before the 

document is transmitted to the full judicial conference. If the 

standing committee believes that more substantial changes are 

required, it will return the draft to the advisory committee for 

further work. In this case the committee will consider whether the 

nature of the changes may make another public circulation appropriate.

Semi-annual judicial conference meetings are usually scheduled for 

March and September. Rules are almost invariably submitted for 

consideration at the September meeting to leave the Supreme Court 

sufficient time for review before the rules are transmitted to Con­

gress in accordance with the statutory May 1 deadline. The amount of 

meeting time the conference can devote to this work is limited and so 

the rules are normally approved as submitted1 by the committee and in 

turn the conference submits them to the Supreme Court.
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II. FEDERAL PROCESS 

A. Out!ine.

All of the following material on the federal rulemaking process 

is plagiarized and summarized from W. Brown, Federal Rulemaking: 

Problems and Possibilities (Federal Judicial Center 1981). The full 

text is 144 pages long and is available in my office if you would like 

to review it.

The procedure by which rules and rule amendments are now drafted, 

reviewer, and promulgated was adopted after congress imposed respon­

sibilities for this work on the judicial conference in 1958. The 

conference decided to carry out its mandate through a standing commit­

tee on rules of practice and procedure which would review the work of 

advisory committees and in turn be reviewed by the full conference. 

At the base of the pyramid are advisory committees for the civil, 

criminal, appellate and bankruptcy areas, each served by a reporter 

who prepares reports, memoranda, and suggested draft rules. Addition­

al committees are appointed as needed. This method of work was 

initiated by the American Law Institute.

The advisory committee reviews and revises the reporter's draft, 

circulates the resulting committee draft for comment by bench and bar, 

and reconsiders the draft in light of the filed comments. It usually 

makes revisions based on these comments before sending a final draft
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to the standing committee for review. If revisions are sufficiently 

important, the advisory committee will circulate a new draft and may 

make still further revisions based on new comments. It may also, if 

appropriate, schedule public hearings. A member of the standing 

corjnittee will usually have acted as a liaison in order to become more 

familiar with the draft before the ch^innan of the advisory committee 

presents it to the standing committee. All standing committee members 

may attend advisory committee meetings.

Review by the full standing committee is thorough. However, this 

review is not directed to any large-scale rewriting. Usually amend­

ments are made only of a technical or clarifying nature before the 

document is transmitted to the full judicial conference. If the 

standing committee believes that more substantial changes are 

required, it will return the draft to the advisory committee for 

further work. In this case the committee will consider whether the 

nature of the changes may make another public circulation appropriate.

Semi-annual judicial conference meetings are usually scheduled for 

March and September. Rules are almost invariably submitted for 

consideration at the September meeting to leave the Supreme Court 

sufficient time fur review before the rules are transmitted to Con­

gress in accordance with the statutory May 1 deadline. The amount of 

meeting time the conference can devote to this work is limited and so 

the rules are normally approved as submitted by the committee and in 

turn the conference submits them to the Supreme Court.



T h e  C j p r e m e  C o u r t  i s  b e l i e v e d  t o  r e v i e w  t h e  r u l e s  a t  a  c o u r t  

c o n f e r e n c e  s e s s i o n .  N o r m a l l y  t h i s  r e s u l t s  i n  a  t r a n s m i t t a l  o f  t h e  

r u l e s  t o  c o n g r e s s .  C o n g r e s s  m a y  p e r m i t  t h e m  t o  g o  i n t o  e f f e c t  b y  

t a k i n g  n o  a c t i o n  f o r  90  d a y s .  I t  m a y ,  o n  t h e  o t h e r  h a n d ,  r e j e c t  o r  

a m e n d  a n y  o r  a l l  o f  t h e  r u l e s ;  o r  i t  m a y  d e f e r  t h e i r  e f f e c t i v e n e s s  f o r  

h o w e v e r  l o n g  i t  e l e c t s .  C o n g r e s s  h a s  p o w e r  t o  r e j e c t  o r  a m e n d  t h e  

r u l e s ,  o r  t o  e n a c t  i t s  o w n  r u l e s .

T H E  A D V I S O R Y  C O M M I T T E E S

M e m b e r s  o f  t h e s e  c o m m i t t e e s  a r e  a p p o i ■.c e d  b y  t h e  C h i e f  J u s t i c e  i n  h i s  

c a p a c i t y  a s  c h a i r m a n  o f  t h e  j u d i c i a l  c o n f e r e n c e .  T h e  c u r r e n t  C i v i l  R u l e s  

C o m m i t t e e  h a s  12 m e m b e r s  i n c l u d i n g  f i v e  j u d g e s  a n d  s e v e n  l a w y e r s .  T h e  

C r i m i n a l  R u l e s  C o m m i t t e e  h a s  14 m e m b e r s  i n c l u d i n g  e i g h t  j u d g e s ,  t w o  o f f i ­

c i a l s  o f  t h e  D e p a r t m e n t  o f  J u s t i c e ,  o n e  f e d e r a l  p u b l i c  d e f e n d e r  a n d  t h r e e  

a t t o r n e y s  i n  p r i v a t e  p r a c t i c e .  T h e  A p o e l l a t e  R u l e s  C o m m i t t e e  h a s  14 

m e m b e r s  i n c l u d i n g  9 c i r c u i t  j u d g e s ,  t h e  c h i e f  j u d g e  o f  t h e  c u s t o m s  c o u r t  

a n d  f o u r  p r a c t i c i n g  a t t o r n e y s .

M e m b e r s  a r e  a p p o i n t e d  f o r  e i t h e r  t h r e e  o r  f o u r  y e a r  t e r m s  w i t h  a b o u t  

h a l f  o f  t h e  t e r m s  s t a g g e r e d  t o  p r o v i d e  c o m m i t t e e  c o n t i n u i t y  a s  w e l l  a s  

c h a n g e .  T h e r e  i s  c o n s i d e r a b l e  f l e x i b i l i t y  i n  a p p o i n t m e n t s  a n d  r e a p p o i n t ­

m e n t s  w i t h  s o m e  e m p h a s i s  o n  r e t a i n i n g  s o m e  e x p e r i e n c e d  m e m b e r s  o n  e a c h  

c o m m i t t e e .
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P r o f e s s i o n a l  a b i l i t y  a n d  e x p e r i e n c e  a r e  t h e  c h i e f  c r i t e r i a  f o r  s e l e c ­

t i o n  o f  c o m m i t t e e  m e m b e r s .  C o m m i t t e e  c h a i r m a n  c o n s c i e n t i o u s l y  s e e k  i n f o r ­

m a t i o n  a b o u t  p o s s i b l e  a p p o i n t e e s  a n d  a r e  f r e q u e n t l y  t h e  s o u r c e  o f  r e c o m m e n ­

d a t i o n s  t o  t h e  c h i e f  j u s t i c e .  E x p e r i e n c e  a s  l i t i g a t o r s  o r  j u d g e s  i s  

v a l u e d .  G e o g r a p h i c a l  d i s t r i b u t i o n  i s  a l s o  g i v e n  a t t e n t i o n .  N o  p e r s o n s  a r e  

c o m p e n s a t e d ,  s a v e  t h e  r e p o r t e r ,

R E P O R T E R ,  S O U R C E S ,  A N D  T H E  E A R L Y  W O R K

R e p o r t e r s  a r e  a p p o i n t e d  b y  t h e  c h i e f  j u s t i c e  i n  h i s  c a p a c i t y  a s  

c h a i r m a n  o f  t h e  j u d i c i a l  c o n f e r e n c e .  I n  a c c o r d a n c e  w i t h  c u s t o m  c u r r e n t  

r e p o r t e r s  a r e  l a w  p r o f e s s o r s .  R e p o r t e r s  t e r m s  a r e  r e l a t e d  t o  t h o s e  o f  t h e  

c o m m i t t e e  m e m b e r s  a n d  r e a p p o i n t m e n t s  a r e  f r e q u e n t .

I t  w a s  t h e  o r i g i n a l  i n t e n s i o n  t h a t  r e p o r t e r s  e n g a g e  i n  a  c o n t i n u i n g  

c o m p r e h e n s i v e  s t u d y  c f  t h e  r u l e s  a n d  o f  t h e i r  o p e r a t i o n s  i n  b o t h  f e d e r a l  

a n d  s t a t e  c o u r t s .  R e p o r t e r s  w e r e  s u p p o s e d  t o  s u b m i t  p e r i o d i c  r e p o r t s  o n  

a l l  m a t t e r s ,  a s  w e l l  a s  a n a l y s e s  o f  f i l e d  c o m m e n t s  a n d  t e n t a t i v e  d r a f t s  o f  

r u l e s .  A  p r o g r a m  o f  p e r i o d i c  r e p o r t s  b a s e d  o n  c o n t i n u i n g  s t u d y  h a s  n o t  

p r o v e d  a c h i e v a b l e .  H o w e v e r ,  t h e  c o m m i t t e e s  c o n t i n u e  t o  r e c e i v e  a l l  c o m ­

m e n t s  o n  t h e  r u l e s  w h i c h  a r e  c i r c u l a t e d  t o  a l l  m e m b e r s .  R e v i e w  a n d  w i n n o w ­

i n g  o f  c o m m e n t s  r e m a i n  a m o n g  t h e  r e p o r t e r ' s  m o s t  i m p o r t a n t  f u n c t i o n s .

A  r e p o r t e r  w i l l  h a v e  r e c e i v e d  i n f o r m a t i o n  f r o m  a  v a r i e t y  o f  s o u r c e s  

b e f o r e  a  f i r s t  d r a f t  i s  s u b m i t t e d  t o  a  c o m m i t t e e .  T h e  d r a f t  i n c l u d e s  a  

m e m o r a n d u m  w h i c h  a n a l y z e s  p r o p o s a l s ,  r e l e v a n t  l a w ,  h i s t o r y  a n d  p r e v i o u s
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r e l a t e d  p r o p o s a l s ,  a n d  g i v e s  s o m e  o p t i o n a l  c o u r s e s  o f  a c t i o n .  T h e  m e m o r a n ­

d u m  m a y  p r o v i d e  t e n t a t i v e  p r e l i m i n a r y  d r a f t s  f o r  t h e  c o m m i t t e e ' s  c o n s i d ­

e r a t i o n .

O n  s o m e  o c c a s i o n s  a d v i s o r y  c o m m i t t e e s  r e c e i v e  t h e i r  f i r s t  d r a f t s  f r o m  

s o u r c e s  o t h e r  t h a n  a  r e p o r t e r  s u c h  a s  a n  A m e r i c a n  B a r  A s s o c i a t i o n  C o m m i t t e e  

o r  g o v e r n m e n t  a d m i n i s t r a t i v e  o f f i c e  m e m o r a n d u m .  N o  m u t t e r  w h a t  t h e  s o u r c e  

o f  t h e  o r i g i n a l  s t u d y  m a t e r i a l ,  t h e  c o m m i t t e e  w o r k  t h a t  f o l l o w s  i s  t h e  

s a m e .

M E E T I N G S

F r e q u e n c y  o f  a d v i s o r y  c o m m i t t e e  m e e t i n g s  d e p e n d s  o n  t h e  v o l u m e  o f

w o r k ,  b u t  t i m i n g  i s  c o n d i t i o n e d  b y  t h e  j u d i c i a l  c o n f e r e n c e  s c h e d u l e .

C o m m i t t e e  m e e t i n g s  a r e  g e n e r a l l y  h e l d  f o r  t w o  d a y s  a t  t h e  a d m i n i s t r a t i v e

o f f i c e .  T h e r e  i s  n o  p u b l i c  a d v a n c e  n o t i c e  a n d  t h e r e  a r e  n o  a v a i l a b l e

t r a n s c r i p t s .  C o m m i t t e e  m e e t i n g s  a r e  r e c o r d e d  b u t  t h e y  a r e  n o t  t r a n s c r i b e d .  

T h e  c o m m i t t e e s  e n g a g e  i n  d e t a i l e d  d i s c u s s i o n  b e f o r e  v o t i n g  o n  t h e  i n d i v i d u ­

a l  r u l e s .

A l t h o u g h  m e e t i n g s  a r e  n o t  o p e n  t o  t h e  g e n e r a l  p u b l i c  f o r  e i t h e r  

p a r t i c i p a t i o n  o r  o b s e r v a t i o n ,  t h e  c r i m i n a l  r u l e s  c o m m i t t e e  m a k e s  a  p r a c t i c e  

o f  i n v i t i n g  s t a " -  o f  a p p r o p r i a t e  c o n g r e s s m e n  a s  w e l l  a s  r e p r e s e n t a t i v e s  o f  

t h e  j u s t i c e  d e p a r t m e n t .
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C I R C U L A T I O N  O F  D R A F T S ;  C O M M E N T S ;  R E V I S I O N  A N D  A D O P T I O N

W i t h  e x t e n s i v e  a n a l y t i c a l  m a t e r i a l s  a v a i l a b l e ,  t h e  c o m m i t t e e s  m a k e  

c h o i c e s  a n d  c h a n g e s  s o m e t i m e s  a t  t h e i r  f i r s t  m e e t i n g s .  T h e y  t h e n  d e c i d e  o n  

t h e  c i r c u l a t i o n  o f  a  p r e l i m i n a r y  d r a f t .  T h e  a d m i n i s t r a t i v e  o f f i c e  i s  

r e s p o n s i b l e  f o r  c i r c u l a t i n g  t h e  d r a f t  a n d  k e e p i n g  a  c i r c u l a t i o n  l i s t s  

c u r r e n t  f o r  t h o s e  i n t e r e s t e d  i n  r e c e i v i n g  s u c h  d r a f t s .  T h e  i n t e n d e d

c o m m e n t  p e r i o d  i s  90  d a y s  a l t h o u g h  d u e  t o  l o g i s t i c s  p r o b l e m s  i t  s o m e t i m e s  

i s  c l o s e r  t o  30 d a y s .

T h e  r e p o r t e r  r e v i e w s  a l l  c o m m e n t s  a n d  s e n d s  e a c h  c o m m i t t e e  m e m b e r  a  

s u n m a r y  a n d  a n a l y s i s ,  t o g e t h e r  w i t h  t h e  v i e w s  g f  a n  e d i t o r a l  c o m m i t t e e  

( s u b c o m m i t t e e ) ,  i f  o n e  e x i s t s .  ( A  r e v i s e d  d r a f t  o f  t h e  p r o p o s a l s  i s  a l s o  

m a d e  t o  r e f l e c t  t h a t  c o m m i t t e e ' s  v i e w s . )  I f  t h e  t o t a l  a d v i s o r y  c o m m i t t e e  

f e e l s  t h a t  t h e  c i r c u l a t i o n  h a s  r e a c h e d  a l l  c o n c e r n e d  p e r s o n s ,  a n d  n o  

a d d i t i o n a l  a n a l y t i c a l  m a t e r i a l  n e e d s  t o  b e  o b t a i n e d  o r  c o n s i d e r e d ,  i t  w i l l  

t h e n  v o t e  t o  s e n d  t h e  r u l e  t o  t h e  s t a n d i n g  c o m m i t t e e .  I f  c i r c u l a t i o n  

p r o b l e m s  d e v e l o p ,  t h e  c o m m i t t e e  h a s  a u t h o r i t y  t o  e x t e n d  t h e  p e r i o d  d u r i n g  

w h i c h  i t  w i l l  r e c e i v e  c o m m e n t .  A d d i t i o n a l l y ,  t h e  c o m m i t t e e s  h a v e  a u t h o r i t y  

t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e y  w i s h  t o  h o l d  h e a r i n g s .  A  s e p a r a t e  n o t i c e  

i s  m a i l e d  o u t  i f  h e a r i n g s  a r e  t o  b e  h e l d .  H e a r i n g s  a r e  g e n e r a l l y  d i s f a ­

v o r e d  a s  t i m e - c o n s u m i n g ,  e x p e n s i v e ,  a n d  n o t  p r o d u c t i v e  o f  m a n y  c o m m e n t s  n o t  

a l r e a d y  r e c e i v e d  i n  w r i t i n g .



A D V I S O R Y  C O M M I T T E E  N O T E S  A ND  O T H E R  D O C U M E N T S

P r o c e d u r e s  c o n c e r n i n g  d o c u m e n t s  a r e  c o m m o n  t o  a l l  a d v i s o r y  c o m m i t t e e s .  

F i l e d  c o m m e n t s  a r e  k e p t  a t  t h e  a d m i n i s t r a t i v e  o f f i c e  w h e r e  t h e y  a r e  a v a i l ­

a b l e  t o  p e r s o n s  w i t h  a  l e g i t i m a t e  p u r p o s e  i n  s e e i n g  t h e m .  M i n u t e s  o f  

m e e t i n g s  a r e  n o t  a v a i l a b l e ,  n e i t h e r  a r e  r e p o r t e r ' s  n o t e s ,  m e m o r a n d a  n o r  

p r e l i m i n a r y  d r a f t s .

D r a f t s  p u b l i s h e d  b y  t h e  a d v i s o r y  c o m m i t t e e  a r e  a c c o m p a n i e d  b y  o f f i c i a l  

" n o t e s "  e x p l a i n i n g  t h e  p u r p o s e s  o f  t h e  p r o p o s e d  d r a f t s  o r  a m e n d m e n t s .  

N o t e s  m a y  s p e l l  o u t  c r i t i c i s m s  o f  t h e  o l d  r u l e ,  e x p l a i n  h o w  t h e  p r o p o s e d  

r u l e  c o u l d  b e  u s e d ,  p o i n t  o u t  w h a t  i t  d o e s  n o t  d o ,  o r  o u t l i n e  a l t e r n a t i v e s  

t h a t  w e r e  c o n s i d e r e d .  N o t e s  r a n g e  f r o m  o n e  s e n t e n c e  s t a t i n g  t h a t  a n  a m e n d ­

m e n t  i s  " c l a r i f y i n g "  t o  l o n g  s c h o l a r l y  a n a l y s e s  o f  c a s e  l a w  d e v e l o p m e n t s  

r e q u i r i n g  o r  s u p p o r t i n g  t h e  p r o p o s e d  c h a n g e s .  T h e y  c o n t a i n  n o  i n d i c a t i o n  

o f  a n y  d i f f e r e n c e s  o f  o p i n i o n  o n  t h e  c o m m i t t e e s ;  a l l  c o m m i t t e e  d e c i s i o n s  

a p p e a r  t o  b e  u n a n i m o u s .

N o t e s  c o n t a i n  n o  s p e c i f i c  i n f o r m a t i o n  a b o u t  p r o p o s a l s  t h a t  a r e  r e v i s e d  

o r  r e j e c t e d  i n  t h e  c o u r s e  o f  a  d r a f t ' s  d e v e l o p m e n t .  T h e r e  a r e  u n e x p l a i n e d  

m a t e r i a l  d i f f e r e n c e s  b e t w e e n  t h e  p r e l i m i n a r y  a n d  r e v i s e d  p r e l i m i n a r y  

d r a f t s .  U n t i l  r e c e n t l y ,  c h a n g e s  o f  t h i s  t y p e  w e r e  e x p l a i n e d  o r a l l y  t o  t h e  

s t a n d i n g  c o m m i t t e e  b y  t h e  c h a i r m a n  a n d  t h e  r e p o r t e r  o f  a n  a d v i s o r y  c o m m i t ­

t e e .  U n d e r  n e w  p r o c e d u r e s ,  t h e  c i v i l  r u l e  a d v i s o r y  c o m m i t t e e  i n t r o d u c e d  

t h e  r e q u i r e m e n t  o f  t h e  p r e p a r a t i o n  o f  a  " g a p "  r e p o r t .  T h e  r e p o r t  e x p l a i n s  

c h a n g e s  a n d  i s  i n t e n t e d  t o  a c c o m p a n y  t h e  d r a f t  t h r o u g h o u t  t h e  r e m a i n d e r  o f
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t h e  p r o c e s s ,  f r o m  t r a n s m i s s i o n  t o  t h e  s t a n d i n g  c o n m i t t e e  t h r o u g h  s u b m i s s i o n  

t o  C o n g r e s s .

T H E  S T A N D I N G  C O M M I T T E E

T h e  f u n c t i o n  o f  t h e  s t a n d i n g  c o m m i t t e e  i s  t o  c o o r d i n a t e  t h e  w o r k  o f  

a d v i s o r y  c o m m i t t e e s ,  t o  s u g g e s t  m a t t e r s  f o r  c o m m i t t e e  s t u d y ,  t o  c o n s i d e r  

c o m m i t t e e  p r o p o s a l s ,  a n d  t o  m a k e  g e n e r a l  r e c o m m e n d a t i o n s  t o  t h e  c o n f e r e n c e .

T h e  c u r r e n t  s t a n d i n g  c o m m i t t e e  h a s  e i g h t  m e m b e r s ,  i n c l u d i n g  t h r e e  

j u d g e s ,  t w o  l a w  p r o f e s s o r s ,  a n d  t h r e e  p r a c t i c i n g  a t t o r n e y s .  M e m b e r s  a r e  

a p p o i n t e d  b y  t h e  C h i e f  J u s t i c e .  C u r r e n t  a p p o i n t m e n t s  a r e  f o r  t h r e e  o r  f o u r  

y e a r  t e r m s .

T h e  c o m m i t t e e  m e e t s  f o r  o n e  o r  t w o  d a y s  a t  l e a s t  t w i c e  a  y e a r  a p p r o x i ­

m a t e l y  s i x  w e e k s  b e f o r e  j u d i c i a l  c o n f e r e n c e  m e e t i n g s .  T h e  c o m m i t t e e  d o e s  

n o t  e n g a g e  i n  m a j o r  r e w r i t i n g  o f  r u l e s ,  r a t h e r  i t  r e v i e w s  p r o p o s e d  r u l e s  

i n d i v i d u a l l y  a n d  e x a m i n e s  t h e m  c l o s e l y  f o r  p o l i c y  q u e s t i o n s  a n d  d e t a i l s .  

I t  m a y  c o n s i d e r  r u l e s  i n  s e v e r a l  a r e a s  a t  a  s i n g l e  m e e t i n g .  T h e  s t a n d i n g  

c o m m i t t e e  a l s o  m a i n t a i n s  i m p o r t a n t  l i a i s o n  t h r o u g h  a t t e n d a n c e  b y  i t s  

c h a i r m a n  a t  a d v i s o r y  c o m m i t t e e  m e e t i n g s .  T h e  c h a i r m a n  a n d  t h e  r e p o r t e r  o f  

a n  a d v i s o r y  c o m m i t t e e  n o r m a l l y  p r e s e n t  p r o p o s e d  d r a f t s  t o  s t a n d i n g  c o m m i t ­

t e e  m e e t i n g s .
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D r a f t s  s u b m i t t e d  b y  t h e  s t a n d i n g  c o m m i t t e e  t o  t h e  j u d i c i a l  c o n f e r e n c e  

h a v e  n o t  b e e n  g e n e r a l l y  a v a i l a b l e  t o  t h e  p u b l i c .  T h i s  c h a n g e d  a f t e r  

F e b r u a r y  19 80  a n d  n o w  s u c h  d r a f t s  a r e  a v a i l a b l e  t o  t h e  p u b l i c .

T h e  s t a n d i n g  c o m m i t t e e  h a s  c o n s i d e r e d  r e q u i r i n g  t h e  i s s u a n c e  o f  " g a p "  

o r  t r a n s m i t t a l  r e p o r t s  b y  a l l  a d v i s o r y  c o m m i t t e e .  T h e  " g a p "  r e p o r t  w o u l d  

i n c l u d e  n o t  o n l y  a  d i s c u s s i o n  o f  a m e n d m e n t s  c o n s i d e r e d  a n d  r e j e c t e d ,  b u t  

a l s o  a  s t a t e m e n t  o f  t h e  e x t e n t  o f  p u b l i c  a c c e s s  t o  p r o p o s e d  a m e n d m e n t s ,  a  

s u m m a r y  o f  c o m m e n t s  r e c e i v e d ,  i n f o r m a t i o n  a b o u t  p u b l i c  h e a r i n g s ,  a n d  a n y  

o t h e r  n e c e s s a r y  i n f o r m a t i o n .

T H E  J U D I C I A L  C O N F E R E N C E

T h e  c o n f e r e n c e  i s  c o m p o s e d  o f  25  j u d g e s  i n c l u d i n g  t h e  C h i e f  J u s t i c e  

w h o  i s  c h a i r m a n .  I t  m e e t s  t w i c e  a  y e a r .  B e f o r e  t h e  m e e t i n g s ,  m e m b e r s  

n o r m a l l y  h a v e  h a d  a t  l e a s t  30  d a y s  t o  s t u d y  t h e  d r a f t s ,  b e c a u s e  t h e  c o n f e r ­

e n c e  r e q u i r e s  t h i s  p e r i o d  o f  a d v a n c e  s u b m i s s i o n  b y  t h e  s t a n d i n g  c o m m i t t e e .

T r a n s c r i p t s  o f  c o n f e r e n c e  m e e t i n g s  a r e  n o t  a v a i l a b l e .  I t  s e e m s  l i k e l y  

r e v i e w  t e n d s  t o  f o c u s  o n  p o l i c y  q u e s t i o n s .  I t  m a y  a l s o  b e  i n f e r r e d  t h a t  

t h e  c o n f e r e n c e  d e t e r m i n e s  w h e t h e r  a d e q u a t e  c o n s i d e r a t i o n  h a s  b e e n  g i v e n  t o  

t h e  p r o p o s e d  r u l e s  a t  l o w e r  l e v e l s .

D r a f t  r u l e s  a p p r o v e d  b y  t h e  c o n f e r e n c e  a r e  t r a n s m i t t e d  t o  t h e  c o u r t  b y  

t h e  a d m i n i s t r a t i v e  o f f i c e .  T h e  t r a n s m i t t a l  l e t t e r  c o n t a i n s  e x c e r p t s  f r o m  

t h e  s t a n d i n g  c o m m i t t e e ' s  r e p o r t .
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T H E  S U P R E M E  C O U R T ;  C O N G R E S S

S u p r e m e  c o u r t  d e l i b e r a t i o n s  a r e  p r i v a t e  a n d  i t  i s  u n k n o w n  w h e t h e r  t h e  

C o u r t  c u r r e n t l y  a s s i g n s  r e s p o n s i b l y  f o r  r u l e s  t o  a  p a r t i c u l a r  J u s t i c e  o r  t o  

a  c o m m i t t e e .  S t a t u t e s  r e q u i r e  t h a t  t h e  S u p r e m e  C o u r t  t r a n s m i t  p r o m u l g a t e d  

r u l e s  t o  C o n g r e s s  a t  t h e  b e g i n n i n g  o f  a  r e g u l a r  s e s s i o n ,  b u t  n o t  l a t e r  t h a n  

M a y  1 .  W h e n  C o n g r e s s  r e c e i v e s  r u l e s ,  i t  r e f e r s  t h e m  t o  t h e  a p p r o p r i a t e  

c o m m i t t e e s  f o r  c o n s i d e r a t i o n .  C o n g r e s s  m a y  p e r m i t  r u l e s  t o  t a k e  e f f e c t  b y  

i n a c t i o n .  I t  a l s o  h a s  a u t h o r i t y  t o  m o d i f y  t h e  r u l e s  o r  p a s s  r u l e s  o f  i t s  

o w n  m a k i n g .

B .  C r i t i c i s m .

L A C K  O F  O P E N N E S S

T h e  p r e s e n t  p r o c e s s  i f ,  c r i t i c i z e d  a s  " c l o s e d "  o r  " p r i v a t e " .  T h i s  

c o m p l a i n t  h o l d s  t h a t  t h e  p u b l i c  d o e s  n o t  k n o w  w h a t  t h e  g e n e r a l  r u l e m a k i n g  

p r o c e d u r e s  a r e ,  a n d  l a c k s  s u f f i c i e n t  i n f o r m a t i o n  a t  a l l  s t e p s  i n  t h e  p r o ­

c e s s .  R e s u l t a n t  l a c k  o f  p a r t i c i p a t i o n ,  i t  i s  a l l e g e d ,  m e a n s  t h a t  t h e  

p r o c e s s  d o e s  n o t  r e c e i v e  s u f f i c i e n t  p u b l i c  i n p u t .  T h e r e f o r e ,  t h e  p r o c e s s  

d o e s  n o t  r e c o g n i z e  p r o b l e m s  a n d  d e a l  w i t h  i n t e r e s t  g r o u p s  a t  a n  e a r l y  

s t a g e ,  t h e r e b y  l e a d i n g  t o  a  l a c k  o f  s u p p o r t  b y  t h e  b a r  a n d  a  l a c k  o f  

a c c e p t a n c e  b y  C o n g r e s s .  A n o t h e r  c r i t i c i s m  i n  t h i s  a r e a  i s  t h a t  t h e  g e n e r a l  

r u l e m a k i n g  p r o c e d u r e s  o f  t h e  c o n f e r e n c e  a n d  i t s  c o m m i t t e e s  h a v e  n e v e r  b e e n  

p u b l i s h e d .
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T h e  f i r s t  p u b l i c  n o t i c e  t h a t  c h a n g e s  a r e  b e i n g  c o n s i d e r e d  i s  t h e

p u b l i c a t i o n  a n d  c i r c u l a t i o n  o f  a  p r e l i m i n a r y  d r a f t  o f  p r o p o s e d  r u l e s .

S e v e r a l  c r i t i c s  p r o p o s e  t h a t  n o t i c e  b e  g i v e n  b e f o r e  t h e  a d v i s o r y  c o m m i t t e e  

a d o p t s  a  d r a f t .  S o m e  c r i t i c s  w o u l d  m o v e  n o t i c e  b a c k  a n  a d d i t i o n a l  s t e p ,  t o  

t h e  t i m e  w h e n  a  p r o b l e m  i s  f i r s t  i d e n t i f i e d .  T h i s  n o t i c e  w o u l d  b e  s i m i l a r  

t o  t h e  a d v a n c e  n o t i c e  o f  p r o p o s e d  r u l e m a k i n g  t h a t  a d m i n i s t r a t i v e  a g e n c i e s  

u s e  t o  o b t a i n  v i e w s  o n  w h e t h e r  a n y  a c t i o n  s h o u l d  b e  t a k e n .

T h e  p r e s e n t  s y s t e m  h a s  a l s o  b e e n  c r i t i c i z e d  o n  t h e  g r o u n d s  t h a t

n o t i c e — w h e n  i t  i s  g i v e n — d o e s  n o t  r e a c h  a  s u f f i c i e n t l y  w i d e  s e g m e n t  o f  t h e  

b a r  a n d  t h e  p u b l i c .  P a r t i c u l a r l y ,  t h e  m a i l i n g  l i s t s  h a v e  b e e n  t h e  s u b j e c t  

o f  s o m e  c r i t i c i s m .  I n  19 73  a  c o m p l a i n t  w a s  r a i s e d  t h a t  t h e  l i s t s  w e r e  

l i m i t e d  t o  l a w y e r s  a n d  t h i s  w a s  a  m a t t e r  o f  p a r t i c u l a r  c o n c e r n  w h e n  r u l e s  

w e r e  r e v i e w e d  t h a t  a f f e c t e d  o t h e r  i n t e r e s t e d  g r o u p s .  S o m e  c r i t i c s  c o n t i n u e  

t o  s u p p o r t  a n  a c t i v e  e f f o r t  t o  o b t a i n  c o m m e n t s  f r o m  a  w i d e r  r a n g e  o f

p e r s o n s  a n d  o r g a n i z a t i o n s ,  s p e c i f i c a l l y  i n c l u d i n g  l a y  g r o u p s  t h a t  m i g h t  b e  

a f f e c t e d  b y  r u l e  c h a n g e s .

C o n s i d e r a b l e  c r i t i c i s m  i s  d i r e c t e d  t o  t h e  f a c t  t h a t  a l l  m e e t i n g s  i n  

t h e  r u l e m a k i n g  p r o c e s s  a r e  c l o s e d  t o  p u b l i c  o b s e r v a t i o n .  I t  i s  s a i d  t h a t  

o p e n  m e e t i n g s  w o u l d  g e n e r a t e  c o n f i d e n c e  i n  t h e  p r o c e s s  a n d  r e s u l t  i n  b e t t e r  

a c c e p t a n c e  o f  t h e  r u l e s  b e c a u s e  t h e  p u b l i c  w o u l d  b e  i n f o r m e d  o f  t h e  r e a s o n ­

i n g  b e h i n d  t h e m .

O t h e r  s t u d e n t s  o f  t h e  p r o c e s s  o p p o s e  o p e n  m e e t i n g s ,  a t  l e a s t  i n  t h e  

i n i t i a l  s t a g e s  o f  r u l e  d r a f t i n g .  T h e y  b e l i e v e  t h a t  t h e  p r e s e n c e  o f  a n y
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o b s e r v e r s  w o u l d  i n h i b i t  f r e e ,  s p o n t a n e o u s  d i s c u s s i o n ,  e x p l o r a t i o n  o f  

p o s i t i o n s ,  a n d  t h e  d e v e l o p m e n t  o f  g o o d  w o r k i n g  r e l a t i o n s h i p s  w i t h i n  t h e  

c o m m i t t e e .  T h e y  a r e  c o n c e r n e d  a b o u t  o b s e r v a t i o n  b y  r e p r e s e n t a t i v e s  o f  t h e  

s p e c i a l i z e d  m e d i a  w i t h  a l l  t h e  r i s k s  o f  i n a c c u r a t e  o r  o u t - o f - c o n t e x t  

r e p o r t i n g .

A D V I S O R Y  C O M M I T T E E  N O T E S

A d v i s o r y  c o m m i t t e e  n o t e s  h a v e  b e e n  p r a i s e d  f o r  t h e i r  s c h o l a r s h i p  a n d  

h e l p f u l n e s s ,  e v e n  b y  c r i t i c s  o f  t h e  p r o c e s s .  A d v o c a t e s  o f  o p e n n e s s  n o n e ­

t h e l e s s  c r i t i c i z e  t h e  n o t e s  f o r  f a i l i n g  t o  d i s c l o s e  m i n o r i t y  v i e w s ,  t o  

e x p l a i n  t h e  r e a s o n s  f o r  r e j e c t i o n  o f  m o d i f i c a t i o n  o f  e a r l i e r  c o m m i t t e e  

p r o p o s a l s ,  a n d - - o n  s o m e  o c c a s i o n s — t o  g i v e  w h a t  c r i t i c s  r e g a r d  a s  s u f f i ­

c i e n t  w e i g h t  t o  v i e w s  a n d  a u t h o r i t i e s  t h e  c o m m i t t e e s  r e j e c t .  O n e  c r i t i c  

h a s  r e f e r r e d  t o  c o m m i t t e e  n o t e s  a s  :' b i a s e d  a n d  r e l a t i v e l y  o n e - s i d e d . "

U n a v a i l a b i l i t y  o f  d o c u m e n t s ,  f r o m  r e p o r t e r ' s  n o t e s  t h r o u g h  t h e  d r a f t  

s u b m i t t e d  b y  t h e  j u d i c i a l  c o n f e r e n c e  t o  t h e  S u p r e m e  C o u r t ,  h a s  b e e n  a  

p a r t i c u l a r  s o u r c e  o f  c o m p l a i n t .  P r e s u m a b l y ,  t h e  t h e o r y  i s  t h a t  i f  a l l  

i n t e r e s t e d  p e r s o n s  h a d  r e a d y  a c c e s s  t o  c o m m e n t s ,  t h e y  w o u l d  u s e  t h e m  i n  

p r e p a r i n g  t h e i r  o w n  c o m m e n t s ,  o r  w o u l d  r e s p o n d  t o  t h e m ,  a s  i n  p r o c e e d i n g s  

b e f o r e  a d m i n i s t r a t i v e  a g e n c i e s .  T h e r e  i s  n o w  n o  s p e c i a l  c o m m e n t  f i l e  f o r  

p u b l i c  e x a m i n a t i o n .

U n a v a i l a b i l i t y  o f  d r a f t s  f o l l o w i n g  f i n a l  c i r c u l a t i o n  f o r  c o m m e n t s  h a s  

a l s o  b e e n  c r i t i c i z e d ,  p a r t i c u l a r l y  o n  t h e  g r o u n d s  t h a t  m a t e r i a l  c h a n g e s
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m i g h t  b e  m a d e  w i t h o u t  t h e  k n o w l e d g e  o f  i n t e r e s t e d  p a r t i c i p a n t s .  T h i s  

p r o b l e m  i s  s o m e w h a t  o b v i a t e d  b y  t h e  p r a c t i c e  o f  t h e  s t a n d i n g  c o m m i t t e e  t o  

r e c i r c u l a t e  a  d r a f t  i f  a n y  s u b s t a n t i a l  c h a n g e s  a r e  m a d e .  N e v e r t h e l e s s ,  

t h e r e  i s  s t r o n g  s u p p o r t  f o r  t h e  p r o p o s i t i o n  t h a t  a l l  d o c u m e n t s  i n  t h e  

p r o c e s s  b e  m a d e  p u b l i c  o n  r e q u e s t ,  i f  n o t  b y  p u b l i c a t i o n .

M O N I T O R I N G

A d d i t i o n a l  c r i t i c i s m s  o f  p r e s e n t  p r o c e d u r e s  r e l a t e  t o  m o n i t o r i n g  o f  

t h e  r u l e s  a n d  t o  t h e  t i m e  r e q u i r e d  t o  e f f e c t  a m e n d m e n t .  S o m e  c r i t i c s  s e e  a  

r e l a t i o n s h i p  b e t w e e n  t h e s e  c r i t i c i s m s :  m o r e  c o n s t a n t  m o n i t o r i n g  c o u l d

s h o r t e n  t h e  p r o c e s s ,  b e c a u s e  c o m m i t t e e s  w o u l d  b e  i n  a  p o s i t i o n  t o  m a k e  

c h a n g e s  m o r e  e x p e d i t i o u s l y .  ( M o n i t o r i n g  m e c n s  o b s e r v a t i o n  o f  t h e  f u n c t i o n ­

i n g  o f  r u l e s  a n d  i n c l u d e s  f o l l o w i n g  l e g i s l a t i v e  d e v e l o p m e n t s  t o  d e t e r m i n e  

w h e t h e r  n e w  r u l e s  m a y  b e  r e q u i r e d . )

O t h e r  o b s e r v e r s  r e s p o n d  t h a t  m o r e  a c t i v e  m o n i t o r i n g  w o u l d  i n e v i t a b l y  

l e a d  t o  t o o  m u c h  r e v i s i o n  a n d  t i n k e r i n g ,  d e p r i v i n g  t h e  b a r  o f  a n y  p e r i o d  i n  

w h i c h  t o  a d j u s t  t o  a m e n d m e n t s .  T e n  y e a r s  h a s  b e e n  s u g g e s t e d  a s  a n  a p p r o ­

p r i a t e  l e n g t h  o f  t i m e  b e t w e e n  r u l e  c h a n g e s .  J u s t i c e s  B l a c k  a n d  D o u g l a s  

h a v e  i n  t h e  p a s t  q u e s t i o n e d  w h e t h e r  c e r t a i n  r u l e  c h a n g e s  w e r e  t o o  s m a l l  t o  

b e  w o r t h  p r o m u l g a t i n g ,  o r  w h e t h e r  t o o  m a n y  c h a n g e s  w e r e  b e i n g  m a d e .  S e e  

S t a t e m e n t  o f  J u s t i c e  B l a c k  d i s s e n t i n g  f r o m  1966 a m e n d m e n t s ,  3 8 3  U . S .  1 0 2 9 ,  

1 0 3 2 ;  S t a t e m e n t  o f  J u s t i c e  D o u g l a s  i n  1961  d i s s e n t i n g  f r o m  p r o m u l g a t i o n  o f  

c i v i l  a m e n d m e n t s  3 6 8  U . S .  1 0 0 9 ,  1 0 1 2 .  J u s t i c e s  P o w e l l ,  S t e w a r t  a n d

R e h n q u i s t  d i s s e n t e d  f r o m  t h e  19 80 p r o m u l g a t i o n  o f  c i v i l  r u l e  a m e n d m e n t s  o n
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g r o u n d s  t h a t  t h e  " t i n k e r i n g  c h a n g e s "  t h e  a m e n d m e n t s  m a k e  w i l l  d e l a y  g e n u ­

i n e l y  e f f e c t i v e  r e f o r m s .

T I M E  R E Q U I R E M E N T S

T h e r e  h a s  b e e n  p a r t i c u l a r  c o n c e r n  w i t h  t h e  l e n g t h  o f  t i m e  r e q u i r e d  t o  

p u t  n e w  r u l e s  a n d  a m e n d m e n t s  i n t o  e f f e c t .  T h e  e v i d e n c e  r u l e s  r e q u i r e d  t e n  

y e a r s  f r o m  t h e  d a t e  t h e  a d v i s o r y  c o m m i t t e e  s t a r t e d  w o r k  o n  t h e  d r a f t  t o  

t h e i r  e f f e c t i v e  d a t e .  C r i m i n a l  r u l e s  r e q u i r e d  f i v e  y e a r s  a n d  s e v e n  m o n t h s .  

C r i m i n a l  r e v i s i o n s ,  h o w e v e r ,  w e r e  a c c o m p l i s h e d  o n  o n e  o c c a s i o n  i n  a p p r o x i ­

m a t e l y  14 m o n t h s .

C u r r e n t  c o m m e n t  p e r i o d s  a r e  r e l a t i v e l y  s h o r t ,  a n d  t h e  s t a n d i n g  c o m m i t ­

t e e  h a s  s p o k e n  o f  t h e  n e e d  t o  s t u d y  t h e m  a n d  a c h i e v e  f l e x i b i l i t y .  On  

o c c a s i o n ,  t h e r e  h a v e  b e e n  c o m p l a i n t s  t h a t  t h e  t i m e  a l l o w e d  f o r  c o m m e n t s  h a s  

b e e n  i n s u f f i c i e n t ,  b u t  t h e  c o m m i t t e e s  c a n ' t  a l w a y s  g r a n t  e x t e n s i o n s  a n d  

l a c k  o f  t i m e  d o e s  n o t  s e e m  t o  b e  a  g e n e r a l  p r o b l e m .  T h e r e  i s ,  s u r p r i s i n g ­

l y ,  n o  c r i t i c i s m  t h a t  p a r t i c u l a r  s t a g e s  i n  t h e  c o u r t  p h a s e  o f  t h e  r u l e -  

n r k i n g  p r o c e s s  t a k e s  t o o  l o n g .  T h e  p r o b l e m  i s  m o r e  o f t e n  s e e n  a s  a r i s i n g  

f r o m  t h e  n u m b e r  o f  s t a g e s  a n d  f r o m  t h e  f i x e d  d a t e s  o f  s o m e  o f  t h e  m e e t i n g s .

A D V I S O R Y  C O M M I T T E E  S T R U C T U R E

C o m p l a i n t s  h a v e  a r i s e n  t h a t  c o m m i t t e e  m e m b e r s h i p  i s  t o o  n a r r o w l y  b a s e d  

a n d  f a i l s  t o  r e p r e s e n t  s o m e  s e g m e n t s  o f  t h e  p r o f e s s i o n  a n d  t h e  p u b l i c .  

O p p o r t u n i t y  f o r  w i d e r  p a r t i c i p a t i o n  w a s  o n e  o f  t h e  m a j o r  o b j e c t i v e s  w h e n
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t h e  p r e s e n t  j u d i c i a l  c o n f e r e n c e  r u l e m a k i n g  s y s t e m  w a s  i n t r o d u c e d  i n  1 9 5 8 .  

C o n c e r n  w a s  w i t h  i n c r e a s e d  r e p r e s e n t a t i o n  o f  v a r i o u s  t y p e s  o f  l e g a l  p r a c ­

t i c e  a n d  w i t h  w i d e r  g e o g r a p h i c a l  r a n g e .  M o r e  r e c e n t  c r i t i c i s m  h a s  f o c u s e d  

o n  t h e  u n d e r - r e p r e s e n t a t i o n  o f  v a r i o u s  s o c i a l - e c o n o m i c  g r o u p s .  T h e r e  i s ,  

h o w e v e r ,  n o t  m u c h  s u p p o r t  f o r  l a y  c o m m i t t e e  m e m b e r s .  P r o p o s a l s  a r e ,  

r a t h e r ,  d i r e c t e d  a t  i n c l u d i n g  m o r e  l a w y e r s  w h o  a r e  w o m a n  o r  m e m b e r s  o f  

m i n o r i t y  g r o u p s  o r  o t h e r  g r o u p s  n o r m a l l y  o u t s i d e  t h e  " e s t a b l i s h m e n t "  

1a w y e r s .

»

A  s t r o n g  s u g g e s t i o n  h a s  b e e n  m a d e  t h a t  m e m b e r s h i p  f o r  o r  l i a i s o n  w i t h  

t h e  c l e r k s  o f  c o u r t  b e  c o n s i d e r e d .  T h i s  i s  b e c a u s e  c l e r k s  o f  c o u r t  a r e  

e n g a g e d  i n  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  t h e  r u l e s  o n  a  d a i l y  b a s i s .  

I t  i s  b e l i e v e d  t h a t  t h e y  c o u l d  p r o v i d e  i n s i g h t  i n t o  a  s p e c i a l  r a n g e  o f  

p r a c t i c a l  e x p e r i e n c e  a n d  h e l p  t o  e n s u r e  t h a t  r u l e s  a r e  d r a f t e d  t o  a d v a n c e  

d e s i r e d  p o l i c i e s .

T H E  S U P R E M E  C O U R T

T h e  s t r u c t u r a l  q u e s t i o n  m o s t  f r e q u e n t l y  a d d r e s s e d  b y  c u r r e n t  c r i t i c s  

i s  w h e t h e r  t h e  S u p r e m e  C o u r t  s h o u l d  c o n t i n u e  t o  e x e r c i s e  t h e  p r o m u l g a t i n g  

r o l e  g i v e n  i t  b y  t h e  e n a b l i n g  s t a t u t e s ,  o r  w h e t h e r  t h e  s t a t u t e s  s h o u l d  b e  

a m e n d e d  t o  p l a c e  t h e  r u l e m a k i n g  p o w e r  e l s e w h e r e .

T h e  f o l l o w i n g  a r g u m e n t s  h a v e  b e e n  m a d e  a g a i n s t  p r o m u l g a t i o n  b y  t h e  

C o u r t :  1 )  t h a t  r e v i e w  o f  t h e  r u l e s  i s  a  b u r d e n  f o r  w h i c h  t h e  C o u r t  l a c k s

t i m e  a n d  s t a f f  a n d  w i t h  w h i c h  i t  i s  u n c o m f o r t a b l e ;  2 )  t h a t  t h e  C o u r t  s h o u l d

Proposed Rule 42: Rulemaking
May 23, 1985
Page 16



n o t  t a k e  r e s p o n s i b i l i t y  f o r  t h e  r u l e s  w h e n  t h e  c o n f e r e n c e  i s  r e s p o n s i b l e  

f o r  t h e i r  d r a f t i n g  a n d  t h e  C o u r t  i s  a c t i n g  a s  a  " c o n d u i t " ;  3 )  t h a t  S u p r e m e  

C o u r t  J u s t i c e s  a r e  r e m o v e d  f r o m  d a y - t o - d a y  e x p e r i e n c e  w i t h  l o w e r  c o u r t  

p r a c t i c e  a n d  t h e r e f o r e  h a v e  n o  s p e c i a l  i n s i g h t  t o  c o n t r i b u t e  t o  r e v i e w  o f  

t h e  r u l e s ;  4 )  t h a t  i n  s o m e  i n s t a n c e s  C o u r t  p r o m u l g a t i o n  o f  r u l e s  a m o u n t  t o  

i s s u a n c e  o f  a n  a d v i s o r y  o p i n i o n ;  5 )  t h a t  p u b l i c  c r i t i c i s m  o f  p r o m u l g a t e d  

r u l e s  a t  c o n g r e s s i o n a l  h e a r i n g s  r e s u l t s  i n  l o s s  o f  p r e s t i g e  f o r  t h e  C o u r t ;  

a n d  6 )  t h a t  p l a c i n g  i t s  i m p r i m a t u r  o n  t h e  r u l e s  t h r o u g h  p r o m u l g a t i o n  m a k e s  

i t  i m p o s s i b l e  f o r  t h e  C o u r t ,  o r  f o r  l o w e r  f e d e r a l  c o u r t s ,  t o  r u l e  o b j e c ­

t i v e l y  i n  c a s e s  w h e r e  t h e  v a l i d i t y  o f  t h e  r u l e s  i s  l a t e r  a t t a c k e d .

C .  S u m m a r y .

T h e  f e d e r a l  r u l e m a k i n g  p r o c e s s  i s  g e n e r a l l y  v i e w e d  a s  a  l e g i s l a t i v e  

o n e ,  b u t  w i t h  e s s e n t i a l  j u d i c i a l  c o m p o n e n t s .  Q u e s t i o n s  a b o u t  p r o c e d u r e s  

a r e  t o  a  c o n s i d e r a b l e  e x t e n t  q u e s t i o n s  a b o u t  h o w  b o t h  j u d i c i a l  a n d  l e g i s l a ­

t i v e  v a l u e s  c a n  b e  a c c o m m o d a t e d .

B a s i c  q u e s t i o n s  r e m a i n  a b o u t  h o w  s u c c e s s f u l l y  t h e  p r o c e s s  r e s p o n d s  t o  

v a r i o u s  p o i n t s  o f  v i e w ,  a n d  a b o u t  i t s  o p e n n e s s  a n d  e f f i c i e n c y .  P o l i c y  o n  

a p p o i n t m e n t s  t o  c o m m i t t e e  m e m b e r s h i p  i s  c r i t i c a l  t o  r e p r e s e n t a t i o n  o f  

d i v e r s e  s e g m e n t s  o f  t h e  p r o f e s s i o n  a n d  o f  s o c i e t y .

O p e n n e s s  i s s u e s  t u r n  u p o n  a v a i l a b i l i t y  o f  i n f o r m a t i o n  a n d  p u b l i c  

p a r t i c i p a t ! o n  i n  r u l e m a k i n g .  A v a i l a b i l i t y  o f  i n f o r m a t i o n  i n v o l v e s  b o t h  

d o c u m e n t s  a n d  m e e t i n g s .  S h o u l d  d o c u m e n t s  i n  t h e  r u l e m a k i n g  p r o c e s s
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( p a r t i c u l a r l y  a d v i s o r y  c o m m i t t e e  n o t e s )  i n c l u d e  m o r e  i n f o r m a t i o n  a b o u t  

d i f f e r i n g  v i e w s ,  o r  a b o u t  t h e  r e a s o n s  f o r  r e j e c t i o n  o f  s u g g e s t e d  a l t e r n a ­

t i v e s ?  S h o u l d  a l l  e s s e n t i a l  d o c u m e n t s  u s e d  i n  t h e  p r o c e s s  b e  p u b l i s h e d  o r  

b e  a v a i l a b l e  o n  r e q u e s t ?  S h o u l d  a n  e x c e p t i o n  b e  m a d e  f o r  r e p o r t e r s '

m e m o r a n d a  o r  s u m m a r i e s ?

A s  f o r  m e e t i n g s ,  s h o u l d  t h e y  b e  o p e n  t o  p u b l i c  o b s e r v a t i o n ?  I f  s o ,

s h o u l d  a n  e x c e p t i o n  b e  m a d e  f o r  e a r l y  a d v i s o r y  c o m m i t t e e  m e e t i n g s  w h e r e

a c t u a l  d r a f t i n g  i s  d o n e ?  A n d  h o w  f a r  i n  a d v a n c e ,  w h e r e ,  a n d  t o  w h o m  s h o u l d

p u b l i c  n o t i c e  o f  m e e t i n g s  b e  g i v e n ?

Q u e s t i o n s  a l s o  r e m a i n  a b o u t  t h e  i m p o r t a n c e  o f  f a s t e r  p r o m u l g a t i o n ,

e i t h e r  g e n e r a l l y  o r  i n  t h e  c a s e  o f  t h e  p a r t i c u l a r  r u l e s ,  a n d .  a b o u t  t h e  

r e l a t i v e  v a l u e s  a c c o r d i n g  t o  s p e e d  a n d  o p e n n e s s .  O b v i o u s l y ,  i f  m a n y

p r o p o s a l s  t o  i n c r e a s e  o p e n n e s s  a r e  a d o p t e d ,  t h e  p r o c e s s  w i l l  p r o b a b l y  b e  a  

l o n g e r  o n e .

I I I .  A B A  S T A N D A R D S

T h e  A m e r i c a n  B a r  A s s o c i a t i o n  C o m m i s s i o n  o n  S t a n d a r d s  o f  J u d i c i a l  

A d m i n i s t r a t i o n  h a s  p u b l i s h e d  s t a n d a r d s  r e l a t i n g  t o  c o u r t  o r g a n i z a t i o n  w i t h  

c o m m e n t a r y .  S t a n d a r d  1 . 1 0  l i s t s  a  u n i f i e d  c o u r t  s y s t e m  a s  t h e  g e n e r a l  

p r i n c i p l e  o f  t h e  s t a n d a r d s .  I t  s t a t e s  i n  p e r t i n e n t  p a r t  t h a t  " t h e  a i m s  o f  

c o u r t  o r g a n i z a t i o n  c a n  b e  m o s t  f u l l y  r e a l i z e d  i n  a  c o u r t  s y s t e m  t h a t  i s  

u n i f i e d .  .  .  a n d .  .  .  h a s  u n i f o r m  r u l e s .  .  . "  T o  t h i s  e n d ,  t h e  c o u r t s

s h o u l d  h a v e  a u t h o r i t y  t o  p r e s c r i b e  r u l e s  o f  p r o c e d u r e  a c c o r d i n g  t o
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a r r a n g e m e n t s  t h a t  i n c l u d e  o p p o r t u n i t i e s  f o r  t h e  p u b l i c  a n d  b a r  t o  p a r t i c i ­

p a t e .  S t a n d a r d  1 . 1 1  ( c )  p r o v i d e s  f o r  u n i f o r m  s t a n d a r d s  o f  j u s t i c e .  I t  

s t a t e s  t h a t  " t h e  p r o c e d u r e s  b y  w h i c h  t h e  c o u r t  s y s t e m  a d m i n i s t e r s  j u s t i c e  

s h o u l d  b e  b a s e d  o n  p r i n c i p l e s  a p p l i c a b l e  t h r o u g h o u t  t h e  s y s t e m ,  a n d  s o  f a r  

a s  p r a c t i c a b l e ,  s h o u l d  b e  u n i f o r m  i n  t h e i r  p a r t i c u l a r s .  T h e  c o u r t  s y s t e m  

s h o u l d  h a v e ;  ( i )  u n i f o r m  r u l e s  o f  p r o c e d u r e ,  p r o m u l g a t e d  b y  a  .  

a u t h o r i t y ;  ( i i )  r u l e s  o f  c o u r t  a d m i n i s t r a t i o n  t h a t  a r e  u n i f o r m  s o  f a r  a s  

p o s s i b l e  a n d  h a v e  l o c a l  v a r i a t i o n s  o n l y  a s  a p p r o v e d  b y  a n  a p p r o p r i a t e  

c e n t r a l  a u t h o r i t y  i n  t h e  c o u r t  s y s t e m ; .  .  . "

A t t a c h m e n t  3 i s  a  c o p y  o f  t h e  s t a n d a r d s  r e l a t i n g  t o  r u l e m a k i n g .  

S t a n d a r d  1 . 3 0  i s  t h e  g e n e r a l  p r i n c i p l e  f o r  r u l e m a k i n g .  I t  p r o v i d e s  t h a t  

a u t h o r i t y  t o  f o r m u l a t e  r u l e s  o f  p r o c e d u r e  f o r  a l l  t y p e s  o f  m a t t e r s  a n d  

p r o c e d i n g s  i n  t h e  c o u r t s  s h o u l d  b e  v e s t e d  i n  t h e  c o u r t  s y s t e m ,  u n d e r  

a r r a n g e m e n t s  i n  w h i c h  t h e  l e g a l  p r o f e s s i o n  a n d  t h e  p u b l i c  h a v e  a n  o p p o r ­

t u n i t y  t o  p a r t i c i p a t e .  T h e  a u t h o r i t y  t o  p r o m u l g a t e  r u l e s  o f  p r o c e d u r e  m a y  

b e  v e s t e d  i n  t h e  m e m b e r s  o f  t h e  s t a t e ' s  h i g h e s t  c o u r t  o r  i n  a  r u l e m a k i n g  

c o m m i t t e e  c o m p o s e d  o f  j u d g e s ,  l a w y e r s ,  l e g a l  s c h o l a r s  a n d  r e p r e s e n t a t i v e s  

o f  t h e  l e g i s l a t u r e .  S t a n d a r d  1 . 3 1  d e s c r i b e s  t h e  r u l e m a k i n g  a u t h o r i t y  

i t s e l f .  I t  p r o v i d e s  t h i s  a u t h o r i t y  s h o u l d  b e  e x e r c i s e d  t h r o u g h  a  p r o c e d u r e  

t h a t  i n v o l v e s  u s e  o f  a d v i s o r y  c o m m i t t e e s  f r o m  t h e  b a r ,  n o t i c e  t o  a n d  

o p p o r t u n i t y  o n  t h e  p a r t  o f  m e m b e r s  o f  a p p r o p r i a t e  I r o o U v i v e  c o m m i t t e e s ,  

a n d  t h e  b a r  t o  s u g g e s t ,  r e v i e w ,  a n d  m a k e  r e c o m m e n d a t i o n s  c o n c e r n i n g  p r o ­

p o s e d  r u l e s .  T h e  r u l e m a k i n g  b o d y  s h o u l d  h a v e  s t a f f  a s s i s t a n c e  f o r  r e s e a r c h  

a n d  d r a f t i n g .
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C o m m e n t a r y  t o  t h e  p r e v i o u s  s e c t i o n s  p r o v i d e s  t h a t  t h e  p o w e r  t o  p r e ­

s c r i b e  a d m i n i s t r a t i v e  p o l i c y  i s  e s s e n t i a l l y  a  m a t t e r  o f  i n t e r n a l  c o n c e r n  t o  

t h e  c o u r t  s y s t e m .  P r e s u m a b l y ,  a d m i n i s t r a t i v e  r u l e s  a r e  t h e r e f o r e  a l s o  m o r e  

o f  a  m a t t e r  o f  i n t e r n a l  c o n c e r n .  P r o c e d u r a l  r u l e s ,  h o w e v e r ,  a r e  s a i d  b y  

t h e  c o m m e n t a r y  t o  h a v e  b r o a d e r  e f f e c t s  a n d  s h o u l d  Le t h e  p r o d u c t  o f  a  m o r e  

w i d e l y  r e a c h i n g  p r o c e s s  o f  d e l i b e r a t i o n  a n d  d e c i s i o n .  T h e  c o m m e n t a r y  

d e s c r i b e d  t h e  e s s e n t i a l  f e a t u r e s  o f  a  b a l a n c e d  a n d  e f f e c t i v e  r u l e m a k i n g  

p r o c e d u r e  a s  t h e  p a r t i c i p a t i o n  o f  j u d g e s ,  l a w y e r s ,  l e g a l  s c h o l a r s ,  a n d  

l e g i s l a t o r s  i n  d e l i b e r a t i o n s  c o n c e r n i n g  t h e  r u l e s ,  t h e  p r o v i s i o n  o f  s t a f f  

a s s i s t a n c e  f o r  r e s e a r c h  a n d  d r a f t i n g ,  a n d  t h e  p u b l i c  c i r c u l a t ’ o n  o f  p r o ­

p o s a l s  f o r  r e v i e w  a n d  c o m m e n t  b e f o r e  t h e i r  a d o p t i o n .

T h e  c o m m e n t a r y  d o e s  n o t e  t h a t  t h e  s c o p e  o f  t h e  r u l e m a k i n g  a u t h o r i t y  

s h o u l d  e x t e n d  t o  a l l  t y p e s  o f  r u l e s  t h a t  m a y  a p p r o p r i a t e l y  b e  c a l l e d  

" p r o c e d u r a l "  a s  d i s t i n c t  f r o m  " s u b s t a n t i v e . "  T h e  c o m m e n t a r y  - o t e s  t h e r e  i s  

n o  d i s t i n c t  b o u n d a r y  b e t w e e n  " p r o c e d u r a l "  r u l e s  a n d  r u l e s  o f  " s u b s t a n t i v e "  

l a w ,  j u s t  a s  t h e r e  i s  n o n e  b e t w e e n  " p r o c e d u r a l "  r u l e s  a n d  c o u r t  a d m i n i s t r a ­

t i v e  r e g u l a t i o n s .  T h e  c o m m e n t a r y  s u g g e s t s  t h a t  t h e  j u d i c i a l  e x e r c i s e  o f  

t h e  r u l e m a k i n g  p o w e r  s h o u l d  n o t  e n c r o a c h  o n  t h e  l e g i s l a t u r e ' s  s u p r e m a c y  i n  

m a t t e r s  o f  s u b s t a n t i v e  l a w ,  b u t  t h e  d i f f i c u l t  q u e s t i o n  i s  h o w  t o  i d e n t i f y  

a n d  p r e s e r v e  t h i s  d i v i s i o n  o f  r e s p o n s i b i l i t i e s .  A l l  p r o c e d u r a l  r u l e s  h a v e  

s o m e  e f f e c t s ,  o f t e n  v e r y  s i g n i f i c a n t  o n e s ,  o n  t h e  e n j o y m e n t  o f  s u b s t a n t i v e  

r i g h t s .  H e n c e ,  a l l  p r o c e d u r a l  r u l e s  h a v e  s u b s t a n t i v e  l e g a l  i m p l i c a t i o n s .

T h e s e  i n t e r c o n n e c t i o n s  m a k ' j  i t  i m p o s s i b l e  t o  d e f i n e  t h e  s c o p e  o f  t h e  

r u l e m a k i n g  p o w e r  i n  p r e c i s e  a n d  e n d u r i n g  t e r m s .  T h e  c o m m e n t a r y  s u g g e s t s
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t h a t  d u e  r e c o g n i t i o n  o f  h i s t o r i c a l  c a t e g o r i z a t i o n s  p e r m i t s  a n  a c c o m m o d a t i o n  

o f  t h e  l e g i s l a t i v e  a n d  j u d i c i a l  s p h e r e s  o f  a u t h o r i t y  w i t h o u t  a  g e n e r a l  

d e f i n i t i o n  o f  t h e  b o u n d a r y  b e t w e e n  t h e m .  A n o t h e r  p r o c e s s  f o r  d e t e r m i n i n g  

t h e  b o u n d a r y  b e t w e e n  s u b s t a n c e  a n d  p r o c e d u r e  i n v o l v e s  o n e  f o r m  o r  a n o t h e r  

o f  c o n s u l t a t i o n  a n d  j o i n t  d e l i b e r a t i o n .  T h e  c o m m e n t a r y  s u g g e s t s  t h i s  c a n  

b e  a c h i e v e d  t h r o u g h  s u c h  m e c h a n i s m s  a s  l a w - r e v i s i o n  c o m m i s s i o n s  a n d  a d  h o c  

s t u d y  c o m m i t t e e s  i n  w h i c h  r e p r e s e n t a t i v e s  o f  t h e  l e g i s l a t u r e ,  t h e  b a r ,  a n d  

t h e  j u d i c i a r y  a r e  p a r t i c i p a n t s .

A n o t h e r  v i e w  o f  a  m o d e l  o p e n  r u l e m a k i n g  p r o c e d u r e  i s  f o u n d  i n  P a r n e s s  

a n d  M a n t h e y ,  P u b l i c  p r o c e s s  i n  S t a t e  C o u r t  R u l e m a k i n g ,  63  J u d i c a t u r e  3 3 8 ,  

3 4 1  ( F e b r u a r y ,  1 9 8 0 ) .  T h i s  a r t i c l e  l i s t s  t h e  s i x  c h a r a c t e r i s t i c s  o f  o p e n  

r u l e m a k i n g :  1 )  A  s y s t e m  k n o w n  t o  t h e  p u b l i c ;  2 )  S t a n d i n g  c o m m i t t e e s  o n

r u l e s ;  3 )  A d e q u a t e  n o t i c e  o f  r u l e m a k i n g  a c t i v i t y ;  4 )  A n  o p p o r t u n i t y  t o  b e  

h e a r d ;  5 )  A  r e a s o n e d  b a s i s  f o r  n e w  r u l e s ;  a n d  6 )  A n  o p p o r t u n i t y  t o  i n i t i a t e  

c h a n g e s .

I V .  A L A S K A  P R O C E S S

R U L E M A K I N G  A U T H O R I T Y

A r t i c l e  4 ,  S e c t i o n  15 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  r u l e -  

m a k i n g  a u t h o r i t y  g o v e r n i n g  p r a c t i c e  a n d  p r o c e d u r e  i n  c i v i l  a n d  c r i m i n a l  

c a s e s  i n  a l l  c o u r t s  r e s t s  w i t h  t h e  s u p r e m e  c o u r t  s u b j e c t  t o  c h a n g e  b y  a  

t w o - t h i r d s  v o t e  o f  e a c h  h o u s e  o f  t h e  l e g i s l a t u r e .  T h e  s u p r e m e  c o u r t  a l s o  

h a s  a u t h o r i t y  t o  m a k e  a n d  p r o m u l g a t e  r u l e s  f o r  t h e  a d m i n i s t r a t i o n  o f  a l l  

c o u r t s .  T h e  p r o c e d u r a l / s u b s t a n t i v e  i s s u e  i s  d i s c u s s e d  i n
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t h e  c o n t e x t  o f  j u d i c i a l  r u l e m a k i n g  i n  C h a n n e l  F l y i n g  C o .  v .  B e r n h a r d t ,  451 

P .  2 d  570 ( A l a s k a  1 9 6 9 ) ,  w h i c h  c a s e  d e t e r m i n e d  t h a t  s u b s t a n t i v e  l a w  c r e ­

a t e s ,  d e f i n e s  a n d  r e g u l a t e s  r i g h t s ,  w h i l e  p r o c e d u r a l  l a w  p r e s c r i b e s  t h e  

m e t h o d  o f  e n f o r c i n g  t h e  r i g h t s .  I f  i t  i s  s u b s t a n t i v e  i n  n a t u r e  i t  i s  a  

m a t t e r  w i t h i n  t h e  l e g i s l a t i v e  p r e r o g a t i v e ;  i f  i t  i s  p r o c e d u r a l ,  i t  f a l l s  

w i t h i n  t h e  a m b i t  o f  t h e  s u p r e m e  c o u r t ' s  r u l e m a k i n g  p o w e r .  S e e  a l s o :  C i t y

o f  V a l d e z  v .  V a l d e z  D e v e l o p m e n t  C o .  506  P .  2 d  1279 ( A l a s k a  1 9 7 3 ) .  I t  

s h o u l d  a l s o  b e  r e c o g n i z e d  t h a t  w h i l e  t h e  l e g i s l a t u r e  h a s  a u t h o r i t y  t o  

c h a n g e  c o u r t  r u l e s ,  a  l e g i s l a t i v e  e n a c t m e n t  w i l l  n o t  b e  e f f e c t i v e  t o  c h a n g e  

t h e  r u l e s  u n l e s s  t h e  b i l l  s p e c i f i c a l l y  s t a t e s  t h a t  i t s  p u r p o s e  i s  t o  e f f e c t  

s u c h  a  c h a n g e .  L e e g e  v .  M a r t i n ,  3 7 9  P .  2 d  447  ( A l a s k a  1 9 6 3 ) .  T h i s  p r o p o ­

s i t i o n  i s  r e s t a t e d  i n  b o t h  C i v i l  R u l e  93 a n d  C r i m i n a l  R u l e  5 2 .

R U L E M A K I N G  P R O C E S S

A t t a c h m e n t  4  i s  a n  i n s i g h t f u l  e x c e r p t  f r o m  C .  K o r b a k e s ,  J .  A l f i n i ,  a n d

C .  G r a u ,  J u d i c i a l  R u l e m a k i n g  i n  t h e  S t a t e s  C o u r t s  ( 1 9 7 8 ) .  I t  c o r r e c t l y  

s u g g e s t s  t h a t  p r o c e d u r e s  f o r  d e v e l o p i n g  a n d  a d o p t i n g  c o u r t  r u l e s  a r e  n o t  

s p e c i f i e d  i n  e i t h e r  t h e  c o n s t i t u t i o n  o r  t h e  s t a t u t e s  o f  t h e  s t a t e .  H o w ­

e v e r ,  i t  a l s o  s a y s  t h e  c o u r t  r u l e s  d o  n o t  a d d r e s s  t h i s  q u e s t i o n .  T h a t

i g n o r e s  A d m i n i s t r a t i v e  R u l e  3 9 . 5 .  I n  a d d i t i o n ,  t h e  e x c e r p t  d i s c u s s e s  t h e  

w i d e  r a n g i n g  r o l e  o f  t h e  s t a n d i n g  a d v i s o r y  c o m m i t t e e s  t o  t h e  r u l e s  a d o p t i o n  

p r o c e s s  i n  A l a s k a .  I t  i s  i n t e r e s t i n g  t o  f i n d  o u t  w h a t  o t h e r  p e o p l e  t h i n k  

w e ' r e  d o i n g .  I t  i s  a l s o  i n t e r e s t i n g  t o  s p e c u l a t e  o n  t h e  r e l i a b i l i t y  o f  t h e  

p r i n t e d  w o r d  w h e n  t h e  t r u t h  i s  a c t u a l l y  k n o w n .



A d m i n i s t r a t i v e  R u l e  3 9 . 5  p r o v i d e s  f o r  s t a n d i n g  a d v i s o r y  c o m m i t t e e s  o n  

r u l e s .  I t  i s  A t t a c h m e n t  5 .  S u b s e c t i o n  ( a )  p r o v i d e s  t h a t  t h e  c o u r t  s h a l l  

a p p o i n t  s t a n d i n g  a d v i s o r y  c o m m i t t e e s  a n d  t h a t  t h e y  s h a l l  c a r r y  o n  a  c o n t i n ­

u o u s  s t u d y  o f  t h e  g e n e r a l  r u l e s  o f  p r a c t i c e .  T h e  c o m m i t t e e  i s  c h a r g e d  w i t h  

m a k i n g  r e c o m m e n d a t i o n s  t o  t h e  c o u r t  f r o m  t i m e  t o  t i m e  w h e n  i t  i s  d e s i r a b l e  

t o  c h a n g e  t h e  r u l e s  t o  p r o m o t e  s i m p l i c i t y ,  f a i r n e s s ,  j u s t i c e ,  a n d  t h e  

e l i m i n a t i o n  o f  e x p e n s e  a n d  d e l a y .  T h e  s u p r e m e  c o u r t  h a s  a b s o l u t e  d i s ­

c r e t i o n  i n  m a k i n g  a p p o i n t m e n t s  t o  t h e s e  c o m m i t t e e s .  C o m m i t t e e  m e m b e r s  

s e r v e  w i t h o u t  c o m p e n s a t i o n  a l t h o u g h  p e r  d i e m  i s  a v a i l a b l e .

S u b s e c t i o n  ( b )  a l l o w s  t h a t  a n y  p e r s o n  m a y  p r o p o s e  c h a n g e s  t o  t h e  r u l e s  

b y  s u b m i t t i n g  t h e i r  i d e a s  t o  t h e  a d m i n i s t r a t i v e  d i r e c t o r  o f  c o u r t s  a t  

A n c h o r a g e .  T h e  p r o p o s a l s  m u s t  b e  i n  w r i t i n g  a n d  i n c l u d e  t h e  s t a t e m e n t  o f  

t h e  r e a s o n s  f o r  t h e  r e q u e s t e d  c h a n g e .

I n  p r a c t i c e ,  t h i s  r u l e  h a s  o n l y  s o m e t i m e s  b e e n  f o l l o w e d .  T h e  i n v o l v e ­

m e n t  o f  c o m m i t t e e s  h a s  v a r i e d  f r o m  t i m e  t o  t i m e ,  o f t e n  d e p e n d i n g  u p o n  t h e  

i n t e r e s t  o f  t h e  c h i e f  j u s t i c e  a s  t o  t h e  r o l e  o f  c o m m i t t e e s  i n  r u l e m a k i n g .  

T h e  i d e a  o f  h a v i n g  a  c o n t i n u o u s  o n - g o i n g  o p e r a t i o n  o f  c o m m i t t e e  s t u d y  f o r  

t h e  p u r p o s e  o f  i m p r o v i n g  t h e  r u l e s  h a s  n e v e r  b e e n  e f f e c t u a t e d  i n  A l a s k a ,  

j u s t  a s  i t  w a s  n e v e r  p o s s i b l e  t o  e f f e c t u a t e  o n  t h e  f e d e r a l  l e v e l  w i t h  a l l  

t h e  a d d i t i o n a l  r e s o u r c e s  t h a t  g o  i n t o  r u l e m a k i n g  t h e r e .

T h e  r e q u i r e m e n t  t h a t  r u l e s  c h a n g e  p r o p o s a l s  b e  i n  w r i t i n g  h a s  h i s t o r ­

i c a l l y  b e e n  o n l y  i n t e r m i t t e n t l y  f o l l o w e d .  I  h a v e  a t t e m p t e d  t o  f o l l o w  t h i s  

r e q u i r e m e n t  b o t h  b e c a u s e  i t  m a k e s  m y  j o b  e a s i e r ,  a n d  b e c a u s e  i t  a v o i d s  t h e
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c o n f u s i o n  t h a t  c a n  s u r r o u n d  i n t e r p r e t a t i o n  o f  w h a t  s o m e o n e  o r a l l y  c o m m u ­

n i c a t e d  m e  a s  a  d e s i r a b l e  c h a n g e  i n  t h e  r u l e s .

A t t a c h m e n t  6 i s  a  c h a r t  t h a t  s h o w s  t h e  p r e s e n t  s t e p s  t o  r u l e  a d o p t i o n  

b y  t h e  s u p r e m e  c o u r t .  T h i s  c h a r t  r e p r e s e n t s  t o  t h e  b e s t  o f  m y  a b i l i t y  a  

d i a g r a m a t i c  o f  t h e  a c u t a l  p r o c e s s  t h a t  r u l e m a k i n g  h a s  f o l l o w e d  o v e r  t h e  

l a s t  s e v e r a l  y e a r s .  A s  t h e  c h a r t  s h o w s ,  d o t t e d  s t e p s  a r e  l i s t e d  a s  o p t i o n ­

a l  a n d  t h e  r e f e r e n c e s  t o  e i t h e r  s t a n d i n g  o r  a d v i s o r y  c o m m i t t e e s  a r e  p l a c e d  

i n  d o t t e d  b o x e s .  O v e r  t h e  l a s t  20  m o n t h s ,  v e r y  l i t t l e  r u l e m a k i n g  r e v i e w  

h a s  b e e n  d o n e  b y  c o m m i t t e e s .  W h e t h e r  i t  i s  a d v i s a b l e  t o  i n c r e a s e  c o m m i t t e e  

r e v i e w  o r  n o t  i s  a  s e p a r a t e  q u e s t i o n  f r o m  w h e t h e r  o r  n o t  s u c h  r e q u i r e m e n t  

o u g h t  t o  b e  m a d e  i n  t h e  n e w  r u l e  o n  r u l e m a k i n g .

A t t a c h m e n t  7 i s  a  c o p y  o f  a  l e t t e r  b y  P r o f e s s o r  S t e v e n  S a l t z b u r g  w h i c h  

g i v e s  h i s  p o s i t i o n  o n  t h e  u s e  o f  c o m m i t t e e s  i n  t h e  r u l e m a k i n g  p r o c e s s .  I n  

g e n e r a l ,  S a l t z b u r g  a r g u e d  a g a i n s t  t h e  u s e  o f  e i t h e r  a  f u l l  t i m e  r u l e s  

a d v i s o r  o r  s t a n d i n g  a d v i s o r y  c o m m i t t e e s  i n  t h e  r u l e m a k i n g  p r o c e s s .  H e  

t h o u g h t  a  p e r m a n e n t  " r u l e - d r a f t e r "  c o u l d  n o t  h a v e  t h e  w i d e  r a n g e  o f  e x p e r ­

t i s e  n e c e s s a r y  f o r  d r a f t i n g  r u l e s  i n  a l l  a r e a s .  H e  c r i t i c i z e d  a d v i s o r y  

c o m m i t t e e s  s i n c e  h e  f e l t  t h a t  t h e y  o n l y  w o r k e d  w h e n  t h e  l e a d i n g  j u d g e s  a n d  

l a w y e r s  i n  t h e  s t a t e  w e r e  o n  t h e m  a n d  t h e y  w o u l d  p r o b a b l y  b e  t o o  b u s y  t o  

s e r v e .  A d d i t i o n a l l y ,  h e  c r i t i c i z e s  c o m m i t t e e  c o n s i d e r a t i o n  a s  " t i e i n g  u p "  

r u l e s  c h a n g e s .

S a l t z b u r g  p r o m o t e s  t h e  i d e a  o f  t h e  c o u r t  h i r i n g  s p e c i a l  a d v i s o r s  t o  

p r o v i d e  r u l e  o p i n i o n s  f o r  a  f e e  w h e n  r u l e s  c h a n g e s  a r e  n e e d e d .  T h i s  w o u l d
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P r o p o s e d  R u l e  4 2 :  R u l e m a k i n g
M a y  2 3 ,  1985  
P a g e  25

a l l o w  t h e  c o u r t  t o  a v o i d  a  c o n s t a n t  r e t a i n e r  a n d  m e r e l y  p a y  f o r  w o r k  t h a t  

i s  a c t u a l l y  d o n e .  H i s  b o t t o m  l i n e  w a s  t h a t  t h e  c o u r t  s h o u l d  h a v e  d o n e  o n e  

o f  t h r e e  t h i n g s :  h i r e  t h a t  u n u s u a l  p e r s o n  w h o  i s  e x p e r t  i n  e v e r y t h i n g  ( t h e

p e t h  e v e n t u a l l y  c h o s e n ) ;  h i r e  a d v i s o r s  a s  h e  s u g g e s t s  o r  g o  b a c k  t o  u s i n g  

c o m m i t t e e s .  I t  n o w  s e e m s ,  b a s e d  o n  t h e  f e d e r a l  m o d e l  o r  o t h e r  s t a t e  

p r a c t i c e s ,  t h a t  a  r e i n v i g o r a t i o n  o f  t h e  c o m m i t t e e  p r o c e s s  i s  i n  o r d e r .  

T h i s  i s  t h e  t h r u s t  o f  t h e  a l t e r n a t i v e  r u l e  p r o p o s a l s  p r e s e n t e d  i n  t h e  n e x t  

s e c t i o n .

V .  P R O P O S A L S .

M O D I F I E D  N O R T H  D A K O T A  R U L E

%
A t  t h e  D e c e m b e r ,  19 82  a d m i n i s t r a t i v e  c o n f e r e n c e  r e t i r e  J u d g e  S t e w a r t  

p r e s e n t e d  a  p r o p o s e d  r u l e  o n  r u l e m a k i n g  t o  t h e  s u p r e m e  c o u r t .  T h a t  p r o ­

p o s a l  w a s  b a s e d  d i r e c t l y  o n  t h e  N o r t h  D a k o t a  r u l e  o n  r u l e s  a d o p t e d  i n  19 78  

b y  t h a t  s t a t e .  T h e  p r o p o s a l  n o t e d  t h a t  t h e  r u l e m a k i n g  p r o c e s s  i s  a  q u a s i ­

l e g i s l a t i v e  f u n c t i o n .  C o n s e q u e n t l y ,  t h e  e l e m e n t s  o f  o p e n  r u l e m a k i n g  

( l i s t e d  i n  S e c t i o n  I I I  o f  t h i s  m e m o r a n d u m )  w e r e  a r g u e d  a s  t h e  b a s i c  r e a s o n s  

i n  s u p p o r t  o f  t h e  s o m e w h a t  c o m p l i c a t e d  o r  c u m b e r s o m e  N o r t h  D a k o t a  r u l e .  

A t t a c h m e n t  8 i s  a  m e m o r a n d u m  f r o m  J u d g e  S t e w a r t  t o  t h e  c o u r t  i n c l u d i n g  h i s  

a n a l y s i s  o f  t h e  r e a s o n s  f o r  h i s  f i r s t  p r o p o s a l  a n d  a  c o p y  o f  t h a t  p r o p o s a l  

i t s e l f .

T h a t  f i r s t  p r o p o s a l  w a s  c r i t i c i z e d  a s  b e i n g  t o o  f o r m a l  a n d  a d v e r ­

s a r i a l .  I t  w a s  s u g g e s t e d  t h a t  t h e  p e t i t i o n  p r o c e d u r e  f o r  r u l e m a k i n g  s h o u l d



b e  d r o p p e d  i n  f a v o r  o f  a  r e q u e s t  s y s t e m .  T h e  p o r t i o n s  o f  t h e  r u l e  t h a t  

p r o v i d e d  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  h e a r d  w e r e  t o  b e  p r e s e r v e d ,  a ?  

w e l l  a s  t h e  r e q u i r e m e n t  t h a t  p r o p o s a l s  s h o u l d  b e  s u b m i t t e d  i n  w r i t t e n  f o r m  

w i t h  d o c u m e n t a t i o n  t o  t h e  e x t e n t  p o s s i b l e .  I t  w a s  a l s o  r e q u e s t e d  t h a t  t h e  

s e l e c t i o n  o f  c o m m i t t e e s  b e  a d d r e s s e d  i n  t h e  r u l e .

A t t a c h m e n t  1 i s  J u d g e  S t e w a r t ' s  r e s p o n s e  t o  t h e  a b o v e  c r i t i c i s m s .  I t  

i s  a  s u b s t a n t i a l  r e w r i t e  o f  h i s  o r i g i n a l  p r o p o s a l  i n  a t t a c h m e n t  8 .  F o r  

t h i s  r e a s o n  I  h a v e  l a b e l l e d  i t  t h e  m o d i f i e d  N o r t h  D a k o t a  p r o p o s a l .

T h e  r e w r i t e  s h o r t e n s  t h e  r u l e  f r o m  s i x  a n d  a  h a l f  p a g e s  t o  f o u r  a n d  a  

h a l f  p a g e s .  T h i s  w a s  a c c o m p l i s h e d  p r i n c i p a l l y  b y  d e l e t i n g  t h e  e n t i r e  

s e c t i o n  ( c )  o n  p e t i t i o n i n g  f o r  r u l e  c h a n g e .  U n d e r  t h e  m o d i f i e d  p r o p o s a l  

a n y  s u g g e s t i o n  f o r  r u l e  c h a n g e  w o u l d  b e  b y  r e q u e f 1- i n s t e a d  o f  p e t i t i o n .

T h e  s e c o n d  m a j o r  a r e a  o f  c h a n g e  w a s  a  r e w r i t e  o f  t h e  s t a n d i n g  c o m m i t ­

t e e  s e c t i o n .  T h e  o r i g i n a l  p r o p o s a l  f o r  s t a n d i n g  c o m m i t t e e s  w a s  r e v i s e d  t o  

s i x .  T h i s  w a s  n o t  b y  m e r e  a d d i t i o n ,  b u t  r a t h e r  b y  a  r e - e v a l u a t i o n  o f  t h e  

r o l e  o f  e a c h  c o m m i t t e e .  T h e  o r i g i n a l  p r o p o s a l  h a d  c o m m i t t e e s  f o r  J o i n t  

P r o c e d u r e ,  A t t o r n e y  S t a n d a r d s ,  J u d i c i a r y  S t a n d a r d s ,  a n d  C o u r t  S e r v i c e s  

A d m i n i s t r a t i o n .  T h e  m o d i f i e d  p r o p o s a l  c h a n g e d  t h e s e  c o m m i t t e e s  e n t i r e l y .  

N e w  r u l e s  c o m m i t t e e s  w e r e  l i s t e d  i n  t h e  a r e a  o f  C r i m i n a l ,  C i v i l ,  C h i l ­

d r e n ' s ,  A p p e l l a t e ,  B a r ,  a n d  A d m i n i s t r a t i v e  L a w .

T h e  m o d i f i e d  p r o p o s a l  d i d  r e t a i n  t h e  o r i g i n a l  d e f i n i t i o n  s e c t i o n ,  

e m e r g e n c y  r u l e  a c t i o n  s e c t i o n ,  n o t i c e  p r o v i s i o n s  s e c t i o n ,  d e t a i l e d
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s t a n d a r d s  f o r  c o m m i t t e e  a p p o i n t m e n t s  ( a l t h o u g h  s o m e w h a t  d i f f e r e n t  f r o m  t h e  

f i r s t  p r o p o s a l s ) ,  a n d  a  l e n g t h y  a n d  d e t a i l e d  s e c t i o n  g u i d i n g  t h e  a c t i o n  o f  

t h e  S u p r e m e  C o u r t  i t s e l f  o n  r u l e m a k i n g  a d o p t i o n ,  e f f e c t i v e  d a t e s ,  a n d  

c o d i f i c a t i o n .

I  d o  n o t  f i n d  t h e  m o d i f i e d  v e r s i o n  t o  b e  a  t o t a l l y  o b j e c t i o n a b l e  r u l e  

o n  r u l e s .  T h e  p r o c e d u r e  w o u l d  d e f i n i t e l y  w o r k  s o m e w h a t  w i t h i n  t h e  b o u n d s

o f  t h e  p r e s e n t  r u l e m a k i n g  p r o c e s s ,  a l b e i t  w i t h  a  l a r g e l y  e x p a n d e d  r o l e  f o r

c o m m i t t e e s .  T h e  m a j o r  t h r u s t  t o  m y  o b j e c t i o n s  t o  t h e  r u l e  c a n  p r o b a b l y  b e  

s e e n  b y  c o m p a r i n g  i t  w i t h  m y  o w n  a l t e r n a t i v e  p r o p o s a l .  B a s i c a l l y ,  I  h a v e  

a t t e m p t e d  a  m o r e  p a r t i c u l a r i z e d  d e s c r i p t i o n  o f  t h e  r u l e m a k i n g  p r o c e s s  

i t s e l f .  I  f a v o r  a  s i m p l e r  f o r m  o f  t h e  r u l e  w h i c h  o p e r a t e s  t o  i n f o r m  a b o u t  

t h e  s t e p s  i n v o l v e d  i n  r u l e m a k i n g ,  w i t h o u t  d e v e l o p i n g  c o n s t r i c t i v e  s p e c i f i c  

p r o c e d u r e s  w h i c h  w o u l d  m a k e  t h e  p r o c e s s  m u c h  l e s s  f l e x i b l e .

P R O P O S E D  R U L E  ON R U L E S  ( D C B )

A t t a c h m e n t  1 i s  a  c o p y  o f  m y  p r o p o s e d  r u l e  o n  r u l e s .  I t  i s  s u b s t a n ­

t i a l l y  d i f f e r e n t  t h a n  t h e  m o d i f i e d  N o r t h  D a k o t a  r u l e  b e c a u s e  i t s  m a j o r  

p u r p o s e  i s  t o  i n f o r m  a b o u t ,  r a t h e r  t h a n  m a k e  r i g i d  t h e  r u l e m a k i n g  p r o c e s s .  

W h a t  f o l l o w s  i s  a  s e c t i o n - b y - s e c t i o n  d i s c u s s i o n  o f  t h i s  p r o p o s e d  r u l e  

i n c l u d i n g  s o m e  e x p l a n a t o r y  s t a t e m e n t s  a b o u t  i t s  i n t e n d e d  o p e r a t i o n  a s  w e l l  

a s  t h e  r a t i o n a l e  f o r  t h e  o p e r a t i o n a l  s t e p s .

S u b s e c t i o n  ( a )  i s  e n t i t l e d  " U n i f o r m  P o l i c y " .  I t  p r o v i d e s  ( a s  t h e

c o n s t i t u t i o n  r e q u i r e s )  t h a t  t h e  s u p r e m e  c o u r t  m a k e s  a n d  p r o m u l g a t e s  r u l e s
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o f  a d m i n i s t r a t i o n  a n d  p r a c t i c e  a n d  p r o c e d u r e  i n  a l l  c o u r t s .  T h e  s u b s e c t i o n  

s t a t e s  t h e  p o l i c y  t h a t  t h e  r u l e  s h o u l d  b e  u n i f o r m  t h r o u g h o u t  A C S .  T h i s  

s e c t i o n  i m p l e m e n t s  A B A  s t a n d a r d  1 . 1 1  o n  u n i f i e d  c o u r t  s t r u c t u r e s .  S u b ­

s e c t i o n  C o f  t h a t  s t a n d a r d  s t a t e s  t h a t  t h e  p r o c e d u r e s  b y  w h i c h  t h e  C o u r t  

S y s t e m  a d m i n i s t e r s  j u s t i c e  s h o u l d  b e  b a s e d  o n  p r i n c i p l e s  a p p l i c a b l e  

t h r o u g h o u t  t h e  s y s t e m ,  a n d ,  s o  f a r  a s  p r a c t i c a b l e ,  s h o u l d  b e  u n i f o r m  i n  

t h e i r  p a r t i c u l a r s .  T h e  c o u r t  s y s t e m  s h o u l d  h a v e  b o t h  u n i f o r m  r u l e s  o f  

p r o c e d u r e ,  w h i c h  a r e  p r o m u l g a t e d  b y  a  c o m m o n  a u t h o r i t y ,  a n d  r u l e s  o f  c o u r t  

a d m i n i s t r a t i o n  t h a t  a r e  u n i f o r m  s o  f a r  a s  p o s s i b l e  a n d  h a v e  l o c a l  v a r i a ­

t i o n s  o n l y  a s  a p p r o v e d  b y  a n  a p p r o p r i a t e  c e n t r a l  a u t h o r i t y  i n  t h e  c o u r t  

s y s t e m .  L o c a l  v a r i a t i o n s  a r e  s o m e t h i n g  t h a t  m y  p r o p o s e d  r u l e  d o e s  n o t  

a d d r e s s  o t h e r  t h a n  b y  i t s  r e f e r e n c e  r e q u i r i n g  u n i f o r m i t y .  O n e  c h a n g e  t h e  

c o u r t  m a y  w i s h  t o  c o n s i d e r  i s  a d d i n g  l a n g u a g e  r e q u i r i n g  l o c a l  v a r i a t i o n s  t o  

b e  a p p r o v e d  b y  t h e  s u p r e m e  c o u r t  b e f o r e  t h e y  b e c o m e  e f f e c t i v e .  I  h e s i t a t e d  

t o  a d d  t h a t  l a n g u a g e  f o r  f e a r  t h a t  i t  w o u l d  s u g g e s t  l o c a l  v a r i a t i o n s  w e r e  

t o  b e  e x p e c t e d .

S u b s e c t i o n  ( b )  i s  e n t i t l e d  " R e q u e s t  f o r  R u l e  M a k i n g . "  I t  i n f o r m s  t h e  

r e a d e r  t h a t  a n y  p e r s o n  m a y  m a k e  a  p r o p o s a l  f o r  a  n e w  r u l e  s o  l o n g  a s  i t  i s  

i n  w r i t i n g ,  i n c l u d e s  t h e  l a n g u a g e  p r o p o s e d  f o r  c h a n g e ,  i n c l u d e s  t h e  r e a s o n  

f o r  s u g g e s t i n g  t h e  c h a n g e ,  a n d  i s  s u b m i t t e d  t o  t h e  c o u r t  r u l e s  a t t o r n e y  a t  

t h e  A n c h o r a g e  o f f i c e  o f  a d m i n i s t r a t i v e  d i r e c t o r  o f  c o u r t s .  T h e  s u b s e c t i o n  

l a n g u a g e  a l s o  r e q u i r e s  t h e  r u l e s  a t t o r n e y  t o  m a k e  c e r t a i n  e a c h  p r o p o s a l  i s



S u b s e c t i o n  ( c )  i s  e n t i t l e d  " P r e l i m i n a r y  A n a l y s i s . "  I t  r e q u i r e s  t h e  

r u l e s  a t t o r n e y  t o  p r e p a r e  a  p r e l i m i n a r y  l e g a l  a n a l y s i s  f o r  e a c h  p r o p o s e d  

r u l e s  c h a n g e .  T h e  a n a l y s i s  i s  t o  i n c l u d e  a n  e x a m i n a t i o n  o f  t h e  p r e s e n t  

A l a s k a  r u l e ,  i n c l u d i n g  a d o p t i o n  a n d  a m e n d m e n t  h i s t o r y ,  a s  w e l l  a s  a  c o m p a r ­

i s o n  w i t h  t h e  F e d e r a l  r u l e .  I n  m y  v i e w ,  t h i s  i n f o r m a t i o n  i s  r e q u i r e d  t o  

e v a l u a t e  a d e q u a t e l y  a l m o s t  a n y  p r o p o s a l  c o n c e r n i n g  a  r u l e s  c h a n g e .  O n c e  

t h e  h i s t o r i c a l  f i l i n g  s y s t e m  i s  c o m p l e t e ,  i t  s h o u l d  b e  a  r e a s o n a b l y  q u i c k  

p r o c e d u r e  s i n c e  a l l  o f  t h i s  i n f o r m a t i o n  s h o u l d  b e  a v a i l a b l e  i n  a  s i n g l e  

e a s i l y  r e t r i e v a b l e  f i l e  i n  t h e  r u l e s  a t t o r n e y  o f f i c e .  O f  c o u r s e ,  m a n y  

a m e n d m e n t s  a r e  s u g g e s t e d  f o r  t h e  s a m e  r u l e  a n d  o n c e  t h i s  i n f o r m a t i o n  h a s  

b e e n  p l a c e d  i n  m e m o r a n d u m  f o r m  i t  w i l l  o n l y  r e q u i r e  a  q u i c k  r e v i e w  o f  

r e c e n t  a m e n d m e n t s  t o  i n s u r e  t h a t  t h e  i n f o r m a t i o n  i s  u p  t o  d a t e .

S u b s e c t i o n  ( d )  i s  e n t i t l e d  " M e r i t l e s s  P r o p o s a l . "  T h e  l a n g u a g e  o f  t h i s  

s e c t i o n  n o t e s  t h a t  i t  i s  a n  " u n u s u a l  c a s e "  w h e r e  a  p r o p o s a l  s h o u l d  b e  

h a n d l e d  a s  m e r i t l e s s .  T h e  r e q u i r e m e n t  o f  t h i s  s e c t i o n  i s  t h a t  t h e  r u l e s  

a t t o r n e y  r e f e r  a n  o p i n i o n  o n  m e r i t l e s s n e s s  t o  t h e  c h i e f  j u s t i c e  f o r  

c o n c u r r e n c e .  O n c e  c o n c u r r e n c e  i s  o b t a i n e d ,  t h e n  t h e  p r o p o n e n t  o f  t h e  r u l e s  

c h a n g e  w o u l d  b e  n o t i f i e d  t h a t  n o  f u r t h e r  a c t i o n  w o u l d  o c c u r  a n d  t h e  r e a s o n s  

f o r  t h a t  d e c i s i o n .  T h i s  s e c t i o n  w a s  w r i t t e n  t o  p r o v i d e  a n  e f f i c i e n t  

a d m i n i s t r a t i v e  o u t l e t  f o r  u n w o r k a b l e  s u g g e s t i o n s .  I  w o u l d  n o t e  t h a t  o f  t h e  

m o r e  t h a n  100  r u l e s  c h a n g e  p r o p o s a l s  I  h a v e  r e v i e w e d  t h e r e  h a v e  b e e n  v e r y  

f e w  o f  t h e m  t h a t  w e r e  t o t a l l y  w i t h o u t  m e r i t .  H o w e v e r ,  I  f e l t  i t  s e n s i b l e  

t o  p r o v i d e  a  s i m p l e  p r o c e d u r e  f o r  e l i m i n a t i n g  m e r i t l e s s  p r o p o s a l s  f r o m  a  

m o r e  l e n g t h l y  ( a n d  t h e r e f o r e  m o r e  e x p e n s i v e )  r e v i e w .  A t  t h e  s a m e  t i m e ,  I  

f e l t  i t  w a s  a p p r o p r i a t e  t o  i n v o l v e  t h e  c h i e f  j u s t i c e  i n
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r e v i e w i n g  t h o s e  f e w  c a s e s  w h e r e  t h e  s y s t e m  w o u l d  n o t  m a k e  a  m o r e  . . u m p r e h e n -  

s i v e  a n a l y s i s  o f  t h e  p r o p o s a l .  T h e  p o i n t  o f  t h i s  c o n c u r r e n c e  c h e c k  i s  t o  

i n s u r e  t h a t  w r i t t e n  p u b l i c  i n q u i r e s  a r e  n o t  d e e m e d  w i t h o u t  m e r i t  o n  t h e  

b a s i s  o f  a  s i n g l e  o p i n i o n .

S u b s e c t i o n  ( e )  i s  e n t i t l e d  " N o t i c e . "  I t  r e q u i r e s  t h a t  o n c e  a  r u l e  i s  

b e i n g  c o n s i d e r e d  f o r  c h a n g e ,  t h a t  f a c t ,  i n c l u d i n g  t h e  n a t u r e  o f  t h e  p r o ­

p o s e d  c h a n g e ,  m u s t  b e  p u b l i s h e d  i n  t h e  M o n t h l y  A c t i v i t y  R e p o r t  o f  t h e  

a p p e l l a t e  c o u r t s .  T h i s  s u b s e c t i o n  i s  i n t e n d e d  t o  m e e t  m u c h  o f  t h e  c r i t i ­

c i s m  d i r e c t e d  t o  t h e  F e d e r a l  p r o c e d u r e  w h e r e i n  r u l e m a k i n g  i s  o n g o i n g  t o  t h e  

p o i n t  o f  c i r c u l a t i n g  p r o p o s e d  r u l e s  f o r  a d o p t i o n  b e f o r e  m a n y  p e o p l e  f i n d  

o u t  t h a t  a n y t h i n g  i s  g o i n g  o n .  I t ' s  n o t  a  v e r y  d i f f i c u l t  p r o c e d u r e  t o  

c o m p l y  w i t h  a n d  s h o u l d n ' t  t a k e  t o o  m u c h  o f  t h e  r u l e s  a t t o r n e y  w o r k  t i m e  t o  

d o .  I  e x p e c t  l i t t l e  p u b l i c  r e s p o n s e  f r o m  t h e  a v a i l a b i l i t y  o f  t h i s  i n f o r m a ­

t i o n .  R a t h e r ,  i t  i s  p r o v i d e d  a s  a  d e m o n s t r a t i o n  o f  g o o d  f a i t h  t h a t  t h e  

r u l e s  o f  p r o c e d u r e  a r e  n o t  b e i n g  m a n i p u l a t e d  i n  a  s m o k e - f i l l e d  r o o m .  On  

s o m e  f e w  o c c a s i o n s ,  I  s u p p o s e  i t  w i l l  e l i c i t  i n q u i r i e s  a n d  i n f o r m a t i o n  f r o m  

a  s m a l l  n u m b e r  o f  p e o p l e  w h o  a r e  h i g h l y  i n t e r e s t e d  i n  a  p a r t i c u l a r  r u l e  o f  

p r o c e d u r e .  I  n o w  g e t  s i m i l a r  k i n d s  o f  i n f o r m a t i o n  f r o m  a t t o r n e y s  w h o  s a y  

t h e y  h a d  h e a r d  f r o m  a  j u d g e  t h a t  a  l e t t e r  w a s  b e i n g  w r i t t e n  t o  s u g g e s t  

c h a n g e s  i n  a  p a r t i c u l a r  r u l e  a n d  t h a t  m a d e  t h e m  w a n t  t o  c a l l  m e  a n d  a r g u e  

f o r  o r  a g a i n s t  t h e  c h a n g e  i n  a  v e r y  s p e c i f i c  w a y .

S u b s e c t i o n  ( f )  i s  e n t i t l e d  " M a j o r  o r  M i n o r  C h a n g e . "  I t  r e q u i r e s  t h e  

r u l e s  a t t o r n e y  t o  d e s i g n a t e  a  p r o p o s a l  a s  a  m a j o r  o r  m i n o r  r u l e  c h a n g e .  I t  

p r o v i d e s  a  s t a n d a r d  f o r  s u c h  d e s i g n a t i o n  t h a t  a t  a  m i n i m u m  r e q u i r e s  a l l  n e w
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r u l e s  p r o p o s a l s  t o  b e  s e e n  a s  m a j o r .  A d d i t i o n a l l y  a l l  p r o p o s a l s  e f f e c t i n g  

" s u b s t a n t i a l  r i g h t s "  o f  l i t i g a n t s  a r e  m a j o r .  A t  t h e  o t h e r  e n d  o f  t h e  

s p e c t r u m ,  m i n o r  r u l e s  c h a n g e s  a r e  d e f i n e d  a s  t h o s e  w h i c h  a r e  t e c h n i c a l  i n  

n a t u r e .  T h e  p u r p o s e  o f  t h i s  s u b s e c t i o n  i s  t o  d e v e l o p  t h e  f i r s t  s t e p  o f  a  

t w o  t r a c k  s y s t e m  f o r  r u l e s  c h a n g e  p r o p o s a l s .  P o l i c y m a k i n g  r u l e s  a r e  

i n t e n d e d  t o  b e  s e e n  a s  m a j o r  c h a n g e s  a n d  a s  s u c h  s h o u l d  r e q u i r e  a  l o n g e r  

s y s t e m  o f  c o n s i d e r a t i o n .  M i n o r  r u l e s  c r i n g e s  a r e  t o  b e  a d o p t e d  w i t h o u t  t h e  

l e s s  e f f i c i e n t  a n d  m o r e  c o s t l y  l o n g e r  r e v i e w  p r o c e s s .  D e f i n i n g  w h i c h  

c h a n g e s  a r e  m a j o r  a n d  m i n o r  n e c e s s a r i l y  e n t a i l s  s o m e  o v e r l a p .  O n e  c h e c k  i s  

p r o v i d e d  i n  s u b s e c t i o n  ( g )  f o r  t h e  c a s e  w h e n  t h e  r u l e s  a t t o r n e y  e r r o n e o u s l y  

d e s i g n a t e s  a  r u l e s  c h a n g e  a s  m i n o r :  t h e  s u p r e m e  c o u r t  m a y  s i m p l y  r e f e r  t h e  

c h a n g e  b a c k  t o  a  s t a n d i n g  o r  a d v i s o r y  c o m m i t t e e  t o  b e  t r e a t e d  a s  a  m a j o r  

r u l e s  c h a n g e .

S u b s e c t i o n  ( g )  i s  e n t i t l e d  " M i n o r  C h a n g e . "  I t  r e q u i r e s  t h a t  m i n o r  

r u l e s  c h a n g e  p r o p o s a l s  b e  s u b m i t t e d  t o  t h e  s u p r e m e  c o u r t  a l o n g  w i t h  t h e  

p r e l i m i n a r y  l e g a l  a n a l y s i s  a n d  a p p r o p r i a t e  o r d e r s  i n  b o t h  s i g n a t u r e  a n d  

l e g i s l a t i v e  f o r m .  T h e  c h i e f  j u s t i c e  t h e n  c a l e n d a r s  a  r e v i e w  o f  t h e  p r o ­

p o s a l  a t  a n  a p p r o p r i a t e  l a w  c o n f e r e n c e .  F o l l o w i n g  r e v i e w ,  t h e  s u p r e m e  

c o u r t  d e c i d e s  w h e t h e r  t o  a d o p t  o r  r e j e c t  t h e  p r o p o s a l ,  o r ,  a s  m e n t i o n e d  

a b o v e ,  t o  r e f e r  i t  t o  a  s t a n d i n g  o r  a d v i s o r y  c o m m i t t e e  t o  b e  t r e a t e d  a s  a  

m a j o r  r u l e s  c h a n g e .

S u b s e c t i o n  ( h )  i s  e n t i t l e d  " M a j o r  C h a n g e . "  I t  p r o v i d e s  t h a t  m a j o r  

r u l e s  c h a n g e  p r o p o s a l s  b e  r e f e r r e d  b y  t h e  r u l e s  a t t o r n e y  t o  a n  a p p r o p r i a t e  

s t a n d i n g  o r  a d v i s o r y  c o m m i t t e e .  T h e  c o m m i t t e e  i s  d i r e c t e d  t o  r e v i e w  t h e
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p r o p o s a l  a n d  d e t e r m i n e  i f  s h o u l d  b e  c i r c u l a t e d  t o  t h e  b a r  f o r  c o m m e n t  a n d  

a l s o  t o  p r e p a r e  a  w r i t t e n  r e c o m m e n d a t i o n  s u p p o r t i n g  o r  o p p o s i n g  t h e  c h a n g e .  

I f  n o  c i r c u l a t i o n  i s  m a d e ,  t h e  c o m m i t t e e  m u s t  s t a t e  t h e  r e a s o n  f o r  t h a t  

d e c i s i o n  i n  t h e  w r i t t e n  r e c o m m e n d a t i o n .  T h i s  r e q u i r e m e n t  i s  a d d e d  t o  a l e r t  

t h e  s u p r e m e  c o u r t  t o  a n y  r u l e s  m a t t e r  r e c e i v e d  f r o m  a  c o m m i t t e e  t h a t  w a s  

n o t  c i r c u l a t e d .  T h e  p r e s u m p t i o n  i s  t h a t  c i r c u l a t i o n  w i l l  u s u a l l y  o c c u r ,  

b u t  I  h a v e  a v o i d e d  r e q u i r i n g  c i r c u l a t i o n  i n  a l l  c a s e s  b e c a u s e  t h e r e  a r e  

m a n y  r e l a t i v e l y  m i n o r  c h a n g e s  t h a t  a  u n a n i m o u s  c o m m i t t e e  c o u l d  r e c o m m e n d  b e  

a d o p t e d  w i t h o u t  a  g e n u i n e  n e c e s s i t y  f o r  c i r c u l a t i o n .  I n  p a r t i c u l a r ,  I  w a s  

h o p i n g  t o  g i v e  c o m m i t t e e s  s o m e  a b i l i t y  t o  r e c e i v e  a  s e c o n d  r e f e r e n c e  f r o m  

t h e  s u p r e m e  c o u r t  a n d  f e e l  t h a t  a  r e l a t i v e l y  s m a l l  c h a n g e  c o u l d  b e  m a d e  

w i t h o u t  n e c e s s a r i l y  r e q u i r i n g  t h e  a d d i t i o n a l  t i m e  i t  t a k e s  t o  r e c i r c u l a t e  

t h a t  m a t e r i a l  t o  t h e  b a r .  T h e n ,  w h e n  t h e  s u p r e m e  c o u r t  a g a i n  r e c e i v e s  t h e  

c o m m i t t e e ' s  r e s p o n s e ,  i t  w o u l d  b e  a w a r e  t h a t  i t  w a s  c o n s i d e r i n g  a t  l e a s t  i n  

p a r t  a  p r o p o s a l  t h a t  t h e  f u l l  b a r  w o u l d  n o t  h a v e  s e e n .

S u b s e c t i o n  ( h )  a l s o  r e q u i r e s  t h a t  t h e  w r i t t e n  r e c o m m e n d a t i o n ,  w h e r e  

a p p r o p r i a t e ,  i n c l u d e  p r o p o s e d  o r d e r s  i n  s i g n a t u r e  a n d  l e g i s l a t i v e  f o r m  a s  

w e l l  a s  a d v i s o r y  n o t e s  s u i t a b l e  f o r  p u b l i c a t i o n  s t a t i n g  t h e  r a t i o n a l e  f o r  

t h e  r u l e  c h a n g e .  T h e  r e q u i r e m e n t  o f  t h e  a d v i s o r y  n o t e s  i s  s i m i l a r  t o  t h e  

p r o c e s s  i n  t h e  f e d e r a l  s y s t e m .  I t  i s  a n  a t t e m p t  t o  d o  t w o  t h i n g s :  1 )  h e l p

t h e  c o m m i t t e e  e x p l a i n  t h e  l a n g u a g e  i t  u s e d  i n  t h e  r u l e ;  a n d  2 )  r e q u i r e  t h e  

c o m m i t t e e  t o  g i v e  t h e  r a t i o n a l e  f o r  t h e  r u l e  c h a n g e  i t  r e c o m m e n d s .  T h i s  i s  

t h e  h e a r t  o f  t h e  " q u a s i - l e g i s l a t i v e "  a s p e c t  o f  r u l e m a k i n g  f r o m  a  r e s e a r c h ­

e r ' s  p o i n t  o f  v i e w .  I f  a d v i s o r y  n o t e s  a r e  l a t e r  p u b l i s h e d ,  w h i c h  i s  n o t  

r e q u i r e d  b y  t h i s  r u l e ,  t h e y  w o u l d  b e  i n s t r u c t i v e  o n l y .  T h e y  a r e  n o t  a  t r u e
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l e g i s l a t i v e  h i s t o r y  b e c a u s e  t h e  f i n a l  r a t i f y i n g  a u t h o r i t y  i s  n o t  t h e  

c o m m i t t e e  b u t  r a t h e r  t h e  s u p r e m e  c o u r t .  T h a t  b o d y  m a y  h a v e  a d o p t e d  t h e  

l a n g u a g e  w i t h  s o m e  s l i g h t  d i f f e r e n c e  i n  m i n d .  T h e  q u e s t i o n  i s  t h e n  r a i s e d ,

w h y  h a v e  a d v i s o r y  n o t e s  a t  a l l ?  T h e  a n s w e r  i s  t h a t  i n  m o s t  c a s e s  c o u r t s  d o

i n d e e d  a d o p t  r u l e s  w i t h  t h e  s a m e  i n t e n t i o n s  t h a t  t h e  c o m m i t t e e s  r e c o m m e n d ­

i n g  t h o s e  r u l e s  p r o p o s e d  t h e m .  I n  t h a t  c a s e ,  l i t i g a t i o n  m a y  a c t u a l l y  b e  

a v o i d e d  b e c a u s e  s o m e  q u e s t i o n s  n o t  s e t t l e d  f a c i a l l y  o n  t h e  r u l e  m a y  b e  

s e t t l e d  b y  a  r e f e r e n c e  t o  t h e  a d v i s o r y  c o m m i t t e e  n o t e s .  A d d i t i o n a l l y ,  t h e  

n o t e s — o v e r  t h e  c o u r s e  o f  t i m e — s h o u l d  p r o v i d e  a  c l e a r  e v o l u t i o n a r y  l i n e a g e  

o f  t h e  r u l e .  T h a t  i n f o r m a t i o n  w i l l  p r o v e  i n v a l u a b l e  i n  t h e  c o n s i d e r a t i o n

o f  r u l e s  c h a n g e s  i n  t h e  f u t u r e .

S u b s e c t i o n  ( h )  a l s o  r e q u i r e s  t h a t  a l l  c o m m i t t e e  w r i t t e n  r e c o m m e n d a ­

t i o n s  b e  f o r w a r d e d  t o  t h e  s u p r e m e  c o u r t .  T h e r e ,  t h e  c h i e f  j u s t i c e  c a l e n ­

d a r s  a  r e v i e w  o f  t h e  r e c o m m e n d a t i o n  a t  a n  a p p r o p r i a t e  a d m i n i s t r a t i v e  

c o n f e r e n c e .  F o l l o w i n g  r e v i e w ,  t h e  c o u r t  m a y  a d o p t  o r  r e j e c t  t h e  p r o p o s a l  

i n  w h o l e  o r  i n  p a r t ,  o r  r e f e r  t h e  p r o p o s a l  t o  t h e  s a m e  o r  d i f f e r e n t  c o m m i t ­

t e e  f o r  f u r t h e r  s t u d y  o r  a d d i t i o n a l  i n f o r m a t i o n .  T h e  i n t e n t  o f  t h e  b u l k  o f  

t h i s  l a n g u a g e  i s  m e r e l y  t o  p r o v i d e  t h e  s u p r e m e  c o u r t  w i t h  a s  m u c h  l a t i t u d e  

a s  p o s s i b l e  i n  p u r s u i n g  i t s  r u l e m a k i n g  g o a l s .

S u b s e c t i o n  ( i )  i s  e n t i t l e d  " P u b l i c  I n f o r m a t i o n . "  I t  s t a t e s  t h a t  t h e  

o r i g i n a l  p r o p o s a l ,  p r e l i m i n a r y  l e g a l  a n a l y s i s ,  c i r c u l a t i o n  m a t e r i a l  a n d  

p r o p o s e d  o r d e r  a n d  a d v i s o r y  n o t e s  s h a l l  b e  m a d e  a v a i l a b l e  t o  t h e  p u b l i c  

u p o n  r e q u e s t .  I t  s t a t e s  t h a t  c o m m i t t e e  m i n u t e s ,  r e p o r t e r ' s  n o t e s ,  a n d  

o t h e r  p r e p a r a t o r y  d r a f t s  o r  m e m o r a n d a  s h a l l  n o t  b e  m a d e  p u b l i c .  T h e  s p l
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o f  t h i s  i n f o r m a t i o n  i n t o  p u b l i c  a n d  n o n - p u b l i c  g r o u p s  r e f l e c t s  a n  a t t e m p t  

t o  f o l l o w  r e c o m m e n d e d  f e d e r a l  p r o c e d u r e s  w h i l e  a l l o w i n g  c o m m i t t e e s  t o  d o  

t h e i r  w o r k  i n  a  r e a s o n a b l y  u n i n h i b i t e d  a t m o s p h e r e .  T h i s  s e c t i o n  p u t s  

p e o p l e  w h o  s u b m i t  p r o p o s a l s  o n  n o t i c e  t h a t  t h e i r  s u g g e s t i o n s  a r e  g o i n g  t o  

b e  m a d e  p u b l i c .  I t  i n f o r m s  t h e  p u b l i c  t h a t  t h e y  m a y  a l s o  o b t a i n  t h e  

p r e l i m i n a r y  l e g a l  a n a l y s i s ,  a n y  c i r c u l a t i o n  m a t e r i a l ,  a n d  a  p r o p o s e d  o r d e r  

a n d  a d v i s o r y  n o t e s  s h o u l d  t h o s e  b e  p r e p a r e d  f o r  t h e  s u p r e m e  c o u r t .  T h e  

p u b l i c  a v a i l a b i l i t y  o f  t h i s  m a t e r i a l  i s  a g a i n  a n  a t t e m p t  t o  d e m o n s t r a t e  t h e  

w i l l i n g n e s s  o f  t h e  c o u r t  t o  h a v e  t h e  p u b l i c  i n v o l v e d  i n  t h e  r u l e m a k i n g  

p r o c e s s .  O n  t h e  o t h e r  h a n d ,  t h e r e  i s  a l s o  n o t i c e  g i v e n  t . l . a t  c o m m i t t e e

m e m b e r s ,  r e p o r t e r s ,  a n d  l e g a l  a n a l y s t s  f o r  t h e  s u p r e m e  c o u r t  m a y  p r e p a r e  

m e m o r a n d a  o r  o t h e r  d o c u m e n t s  t h a t  h e l p  t h e  p r o c e s s  a l o n g  k n o w i n g  t h a t  t h e y  

w i l l  n o t  b e  s u b j e c t  t o  p u b l i c  s c r u t i n y .  I n  t h e  m a i n ,  I  w a s  m o s t  c o n c e r n e d  

w i t h  p r e s e r v i n g  t h e  w o r k  p r o d u c t  c o n f i d e n t i a l i t y  o f  t h e  r u l e s  a t t o r n e y  a s  

i t  n o w  s t a n d s  u n d e r  A d m i n i s t r a t i v e  R u l e  3 7 . 5 ( b ) ( 3 ) .  A l s o  o f  c o n c e r n  w a s  a n  

i n t e r e s t  i n  p r o t e c t i n g  t h e  r i g h t  o f  c o m m i t t e e  m e m b e r s  t o  i n i t i a l l y  c o n s i d e r  

p o t e n t i a l l y  c o n t r o v e r s i a l  a n s w e r s  t o  p r e s e n t e d  p r o b l e m s  w i t h o u t  f e a r i n g  

t h a t  p u b l i c  s c r u t i n y  w o u l d  g e n e r a t e  c r i t i c i s m  o f  s u c h  d a r i n g .  T h i s  w o r r y  

m a y  s o u n d  a  b i t  o u t  o f  p l a c e  g i v e n  t h e  r a t h e r  p r o s a i c  s u b s t a n c e  o f  m o s t

r u l e s  c h a n g e s .  P e r h a p s  i t  i s .  O n  t h e  o t h e r  h a n d ,  t h e  p u b l i c  w i l l  h a v e

a c c e s s  t o  e v e r y  d o c u m e n t  t h a t  m u s t  b e  t r a n s m i t t e d  i n  o r d e r  f o r  a  r u l e

c h a n g e  t o  t a k e  p l a c e  t h r o u g h  a  c o m m i t t e e  r e f e r e n c e .  W i t h  t h a t  p r o t e c t i o n ,  

i t  s e e m s  t h a t  l i t t l e  h a r m  e x i s t s  i n  p r o v i d i n g  c o m m i t t e e  m e m b e r s  s o m e  

p r i v a c y  i n  w h i c h  t o  d e v e l o p  a  s p i r i t e d  i n t e r r e l a t i o n s h i p  f o r  r u l e s  c h a n g e  

d i s c u s s i o n s .
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S u b s e c t i o n  ( j )  i s  e n t i t l e d  " S t a n d i n g  a n d  A d v i s o r y  C o m m i t t e e s . "  I t

r e q u i r e s  t h e  e s t a b l i s h m e n t  o f  s t a n d i n g  c o m m i t t e e s  t o  r e v i e w  C i v i l  R u l e s ,  

C r i m i n a l  R u l e s ,  a n d  A p p e l l a t e  R u l e s .  I t  r e q u i r e s  t h e  a d m i n i s t r a t i v e  s e n i o r  

s t a f f  t o  a c t  a s  t h e  s t a n d i n g  c o m m i t t e e  f o r  t h e  r e v i e w  o f  A d m i n i s t r a t i v e  

R u l e s .  T h i s  s e c t i o n  w a s  m e a n t  t o  i m p l e m e n t  A D A  C o u r t  O r g a n i z a t i o n  S t a n d a r d

1 . 1 1 ( d )  r e l a t i n g  t o  c l e a r l y  v e s t e d  p o l i c y  m a k i n g  a u t h o r i t y .  T h e  c o m m e n t a r y  

t o  t h a t  s e c t i o n  n o t e s  t h a t  t h e  r u l e m a k i n g  p o w e r  c o n c e r n e d  w i t h  r u l e s  o f

p r o c e d u r e  s h o u l d  b e  e x e r c i s e d  b y  a  b o d y  t h a t  i s  r e s p o n s i b l e  n o t  o n l y  t o  t h e

c o u r t s  b u t  a l s o  t o  t h e  b a r  a n d  t h e  l e g i s l a t u r e .  O n  t h e  o t h e r  h a n d ,  i t  

r e c o g n i z e s  t h a t  a u t h o r i t y  t o  p r e s c r i b e  a d m i n i s t r a t i v e  r e g u l a t i o n s  f o r  t h e  

c o u r t s  i s  p r o p e r l y  a  f u n c t i o n  o f  t h e  c o u r t s  t h e m s e l v e s  a n d  s h o u l d  b e  

e x e r c i s e d  b y  a  b o d y  r e s p o n s i b l e  f o r  t h e  c o u r t  s y s t e m .

S u b s e c t i o n  ( j )  f u r t h e r  p r o v i d e s  t h a t  a d v i s o r y  c o m m i t t e e s  s h a l l  b e

a p p o i n t e d  a s  n e e d e d ,  a n d  t h a t  a l l  c o m m i t t e e s  s h a l l  r e c e i v e  m a j o r  r u l e s  

c h a n g e  p r o p o s a l s  f r o m  t h e  r u l e s  a t t o r n e y  o r  t h e  s u p r e m e  c o u r t .  I t  a d d s  

t h a t  t h e  s t a n d i n g  c o m m i t t e e s  s h a l l  c a r r y  o n  a  c o n t i n u o u s  s t u d y  o f  t h e  

o p e r a t i o n  a n d  e f f e c t  o f  t h e  r u l e s  o f  p r o c e d u r e  a n d  a d m i n i s t r a t i o n .  T h i s  i s  

a  c a r r y - o v e r  f r o m  t h e  p r e s e n t  l a n g u a g e  o f  A d m i n i s t r a t i v e  R u l e  3 9 . 5 .  I t  i s  

r e c o g n i z e d  t h a t  t h e  l a c k  o f  s u c c e s s  i n  t h e  f e d e r a l  s y s t e m  w i t h  a l l  o f  i t s  

r e s o u r c e s  f o r  h a v i n g  a n  e f f e c t i v e  c o n t i n u o u s  s t u d y  s y s t e m  m e a n s  t h a t  t h e  

s t a t e  c o m m i t t e e s  w i l l  p r o b a b l y  n o t  b e  b e t t e r  a b l e  t o  p e r f o r m  t h a t  f u n c t i o n .  

S t i l l ,  I  t h o u g h t  i t  a d v i s a b l e  t o  s u g g e s t  t o  t h e  c o m m i t t e e s  t h a t  t h e y  h a v e  a  

b a s i c  a u t h o r i t y  t o  s u g g e s t  o r  i n i t i a t e  p r o p o s a l s  f o r  r u l e s  c h a n g e s  a s  t h e  

n e e d  f o r  t h e  s a m e  b e c o m e s  a p p a r e n t  t o  t h e m  i n  t h e  c o u r s e  o f  t h e i r  w o r k .  

S u b s e c t i o n  ( j )  d o e s  r e q u i r e  t h a t  w h e n  s u c h  a  p r o p o s a l  i n i t i a t e s  i n  a
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c o m m i t t e e  t h a t  i t  m u s t  s t i l l  b e  p u b l i s h e d  i n  t h e  m o n t h l y  a c t i v i t y  r e p o r t  

u n d e r  s u b s e c t i o n  ( e ) ,  w h i c h  p r o v i d e s  f o r  n o t i c e  t o  t h e  b a r  g e n e r a l l y .  

S u b s e c t i o n  ( j )  e n d s  w i t h  t h e  s t a t e m e n t  o f  t h e  f o u r  p r i n c i p l e s  f r o m  p r e s e n t  

A d m i n i s t r a t i v e  R u l e  3 9 . 5  t h a t  g u i d e  c o m m i t t e e s  i n  r e c o m m e n d i n g  r u l e  

c h a n g e s :  s i m p l i c i t y ,  f a i r n e s s ,  j u s t i c e ,  a n d  t h e  e l i m i n a t i o n  o f  d e l a y  a n d  

e x p e n s e .

T h e  c o u r t  m a y  w i s h  t o  a d d  a d d i t i o n a l  s t a n d i n g  c o m m i t t e e s  t o  t h e  o n e s  

p r o p o s e d  b y  t h i s  s u b s e c t i o n .  A t t a c h m e n t  9 i s  a  l i s t  o f  a l l  t h e  p r e s e n t  

o u t s t a n d i n g  c o m m i t t e e s  o f  t h e  s u p r e m e  c o u r t .  T h e  m o d i f i e d  N o r t h  D a k o t a  

p r o p o s a l  c o n t a i n s  t w o  a d d i t i o n a l  s t a n d i n g  c o m m i t t e e s :  o n e  o n  C h i l d r e n ' s

R u l e s  a n d  o n e  o n  B a r  R u l e s .  I n  m y  v i e w ,  t h e  B a r  A s s o c i a t i o n  i s  d o i n g  j u s t  

f i n e  w i t h  B a r  R u l e s  a n d  t h e  p r o c e d u r e  t h a t  t h e y  h a v e  b e e n  f o l l o w i n g  s h o u l d  

b e  m a i n t a i n e d  w i t h o u t  a n  a d d i t i o n a l  s u p r e m e  c o u r t  c o m m i t t e e  r e v i e w .  

C h i l d r e n ' s  R u l e s  c o u l d  b e  a n  a d d i t i o n a l  c o m m i t t e e ,  b u t  s i n c e  a  t o t a l  

r e w r i t e  ( I  a m  t o l d )  h a s  j u s t  b e e n  c o m p l e t e d  I  w o u l d  f e e l  s a f e  i n  a l l o c a t i n g  

a m e n d m e n t s  t o  t h o s e  r u l e s  t o  e i t h e r  t h e  c r i m i n a l  o r  c i v i l  r u l e s  c o m m i t t e e s ,  

d e p e n d i n g  u p o n  w h e t h e r  t h e  p o r t i o n  o f  t h e  r u l e s  a f f e c t e d  w a s  r e l a t e d  t o  

d e l i n q u e n c y  o r  m e r e l y  c u s t o d y .

S u b s e c t i o n  ( k )  i s  e n t i t l e d  " A p p o i n t m e n t " .  T h i s  s e c t i o n  p r o v i d e s  t h e  

c o u r t  w i t h  f u l l  a u t h o r i t y  t o  m a k e  a l l  d e c i s i o n s  r e l a t i v e  t o  a p p o i n t m e n t  t o  

s u p r e m e  c o u r t  c o m m i t t e e s .  I t  a l l o w s  n o m i n e e s  t o  b e  c o n s i d e r e d  f r o m  a n y  

s o u r c e ,  b u t  r e q u i r e s  s o l i c i t a t i o n  f o r  n o m i n e e  r e c o m m e n d a t i o n s  t o  b o t h  t h e  

b o a r d  o f  g o v e r n o r s  o f  t h e  s t a t e  b a r  a s s o c i a t i o n  a n d  t h e  s t a t e w i d e  c o u r t  

c l e r k s '  c o n f e r e n c e .  T h e  t h o u g h t  o f  t h i s  r e q u i r e m e n t  w a s  t h a t  t h e r e  s h o u l d
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b e  a  b r o a d e n i n g  o f  t h e  p o o l  o f  n o m i n e e s  c o n s i d e r e d  b y  t h e  c o u r t ,  a n d  t h a t  

t h e s e  t w o  g r o u p s  m i g h t  p r o v i d e  s o m e  i n t e r e s t i n g  r e c o m m e n d e d  n o m i n e e s  t h a t  

o t h e r w i s e  w o u l d  g o  u n c o n s i d e r e d  b y  t h e  s u p r e m e  c o u r t .  O n e  w i d e l y  c o n ­

s i d e r e d  p r o p o s a l  f o r  i m p r o v i n g  t h e  f e d e r a l  p r o c e s s  w a s  t o  e x p a n d  r e p r e s e n ­

t a t i o n  o f  p r e v i o u s l y  u n r e p r e s e n t e d  g r o u p s  o n  t h e  f e d e r a l  c o m m i t t e e s ,  

i n c l u d i n g  s p e c i f i c a l l y  r e p r e s e n t a t i o n  b y  c o u r t  c l e r k s .  T h i s  s e c t i o n  

r e c o g n i z e s  t h a t  s u g g e s t i o n .  T h i s  s e c t i o n  a l s o  r e q u i r e s  t h a t  w h e r e  

p o s s i b l e ,  t e r m s  o f  t h e  c o m m i t t e e  m e m b e r s  b e  s t a g g e r e d  t o  p r e s e r v e  c o m m i t t e e  

c o n t i n u i t y .  T h e  a t t e m p t  h e r e  w a s  t o  a v o i d  t h e  h i g h l y  s p e c i f i c  a p p o i n t m e n t  

p r o c e s s  o f  t h e  m o d i f i e d  N o r t h  D a k o t a  r u l e .  C o m m i t t e e  m e m b e r s h i p  w i l l  

c h a n g e  f o r  a  v a r i e t y  o f  r e a s o n s  a t  a  v a r i e t y  o f  t i m e s  a n d  I  d i d  n o t  t h i n k  

i t  a p p r o p r i a t e  t o  h a n d c u f f  t h e  s u p r e m e  c o u r t  i n  a n y  w a y  c o n c e r n i n g  t h e  

m a k e u p  o f  t h e  c o m m i t t e e s  s i m p l y  o n  t h e  b a s i s  o f  t e r m s  o f  a p p o i n t m e n t .  

F i n a l l y ,  s u b s e c t i o n  ( k )  i n c o r p o r a t e s  t h e  p r o v i s i o n s  o f  t h e  p r e s e n t  

A d m i n i s t r a t i v e  R u l e  3 9 . 5  w h i c h  r e c o g n i z e  t h a t  c o m m i t t e e s  s e r v e  w i t h o u t  

c o m p e n s a t i o n  b u t  t h a t  p e r  d i e m  a n d  t r a v e l  e x p e n s e s  c a n  b e  a p p r o v e d .  T h e r e  

i s  a  s l i g h t  c h a n g e  f r o m  t h e  p r e s e n t  r u l e  i n  t h a t  t h e  w o r d  " m a y "  i s  a d d e d  a s  

w e l l  a s  t h e  r e q u i r e m e n t  o f  p r i o r  a p p r o v a l  b e f o r e  t h e r e  i s  a n y  p o s s i b i l i t y  

o f  t h e  p a y m e n t  o f  t r a v e l  e x p e n s e s  o r  p e r  d i e m .  T h e s e  q u a l i f i e r s  a r e  a n  

i m p r o v e m e n t  o v e r  t h e  e x i s t i n g  l a n g u a g e  w h i c h  c o u l d  c r e a t e  s o m e  e x p e c t a t i o n  

o f  e x p e n s e s  o r  p e r  d i e m  s t e m m i n g  s i m p l y  f r o m  c o m m i t t e e  i n v o l v e m e n t  a s  

o p p o s e d  t o  r e q u i r i n g  p r i o r  a p p r o v a l .

A t t a c h m e n t  10 i s  a  D e c e m b e r  4 ,  1981  m e m o r a n d u m  f r o m  J u s t i c e  R a b i n o w i t z  

t o  t h e  r e s t  o f  t h e  c o u r t .  I t  o u t l i n e s  a  p l a n  f o r  s o l i c i t i n g  a p p l i c a t i o n s  

f o r  c o m m i t t e e  m e m b e r s h i p  b y  n o t i c e  i n  t h e  B a r  R a g .  I t  a l s o  s u g g e s t s  a



s e l e c t i o n  c o m m i t t e e  b e  f o r m e d  w h i c h  s h o u l d  i n c l u d e  m e m b e r s  f r o m  t h e  c o u r t  

o f  a p p e a l s  a n d  t r i a l  c o u r t s  i n  o r d e r  t o  b r o a d e n  t h e  e x p e r t i s e  i n  t h e  

c o m m i t t e e  c o m p o s i t i o n s  i n  t h e  f u t u r e .  T h e s e  t w o  s u g g e s t i o n s  c o u l d  e a s i l y  

b e  i n c o r p o r a t e d  i n  s u b s e c t i o n  ( k ) .  I  l e f t  t h e m  o u t  t h i n k i n g  t h a t  t h e  c o u r t  

m a y  w i s h  t o  e x p e r i m e n t  w i t h  t h e s e  p r o c e d u r e s ,  a n d  i f  t h e  s u g g e s t i o n s  a r e  

n o t  r e q u i r e d  b y  t h e  r u l e  m o r e  f l e x i b i l i t y  i s  m a i n t a i n e d .

S u b s e c t i o n  ( 1 )  i s  e n t i t l e d  " E m e r g e n c y  R u l e  A c t i o n . "  T h i s  s e c t i o n  

s t a t e s  i n  s t r a i g h t - f o r w a r d  t e r m s  t h a t  t h e  s u p r e m e  c o u r t  r e t a i n s  a u t h o r i t y  

t o  h a n d l e  a n y  e m e r g e n c y  c i r c u m s t a n c e s  t h a t  r e q u i r e  r u l e m a k i n g  a s  t h e  c o u r t

s e e s  f i t .  T h e  i n t e n t  o f  t h i s  s e c t i o n  i s  n o t  t o  p r o v i d e  a n y  s p e c i f i c

p r o c e d u r e  t o  f o l l o w  i n  s u c h  c i r c u m s t a n c e s ,  r a t h e r  i t  e x i s t s  t o  r e c o g n i z e

t h e  r e t a i n m e n t  b y  t h e  s u p r e m e  c o u r t  o f  t h e  a u t h o r i t y  i n  e m e r g e n c y  c i r c u m ­

s t a n c e s  t o  a d o p t  r u l e s  u n d e r  p r o c e d u r e s  t h a t  m e e t  t h e  n e e d s  o f  t h o s e  

c i r c u m s t a n c e s .

S u b s e c t i o n  ( m )  i s  e n t i t l e d  " E f f e c t i v e  D a t e . "  I t  p r o v i d e s  t h a t  t h e

e f f e c t i v e  d a t e  f o r  e a c h  r u l e  c h a n g e  i s  t o  b e  s t a t e d  i n  t h e  o r d e r  a d o p t i n g  

t h e  r u l e .  I t  a l s o  n o t e s  t h a t  n o r m a l l y  t h e  e f f e c t i v e  d a t e  s h a l l  b e  t h e  s a m e  

a s  t h e  p u b l i s h e r ' s  d i s t r i b u t i o n  d a t e  i n  o r d e r  t o  p r o v i d e  a d e q u a t e  n o t i c e  t o  

t h o s e  a f f e c t e d  b y  t h e  r u l e  c h a n g e .  T h i s  i n c o r p o r a t e s  t h e  p r e s e n t  p r a c t i c e  

a s  n o t e d  i n  A t t a c h m e n t  1 1 ,  w h i c h  i s  a  F e b r u a r y  1 5 ,  19 85  m e m o r a n d u m  f r o m  t h e  

r u l e s  a t t o r n e y  l i s t i n g  i n  o u t l i n e  f o r m  t h e  c o r r e c t  d i s t r i b u t i o n  o f  s u p r e m e  

c o u r t  o r d e r s  w i t h  e f f e c t i v e  d a t e s .  S u b s e c t i o n  ( m )  f u r t h e r  p r o v i d e s  t h a t  

w h e r e  t h i s  i s  n o t  p o s s i b l e ,  t h e  e f f e c t i v e  d a t e  s h o u l d  b e  t h e  o n e  s e t  b y  t h e  

s u p r e m e  c o u r t .  W h e n  t h i s  o c c u r s ,  t h e  c o u r t  i s  a l s o  t o  d e t e r m i n e  w h a t
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a d d i t i o n a l  n o t i c e ,  i f  a n y ,  s h o u l d  b e  p r o v i d e d  t o  t h o s e  a f f e c t e d  b y  t h e  r u l e  

c h a n g e .  T h e  c o n c e r n  h e r e  i s  t h a t  i f  w e  a r e  u s i n g  t h e  p u b l i s h e r ' s  d i s t r i b u ­

t i o n  d a t e  t o  i n f o r m  b a r  m e m b e r s  w h o  a r e  g o i n g  t o  b e  a f f e c t e d  b y  r u l e s  

c h a n g e s ,  t h e n  w e  s h o u l d  p r o v i d e  a  d i f f e r e n t  f o r m  o f  n o t i c e  i f  w e  i m p l e m e n t  

a  r u l e  m o r e  r a p i d l y  t h e n  t h e  p u b l i s h e r ' s  n o t i c e  w i l l  c o v e r .  T h e  l a s t  p a r t  

o f  s u b s e c t i o n  ( m )  s t a t e s  t h a t  t h e  a d o p t i o n  o r  r e j e c t i o n  o f  a  r u l e s  c h a n g e  

p r o p o s a l  m u s t  b e  p u b l i s h e d  i n  t h e  m o n t h l y  a c t i v i t y  r e p o r t .  T h i s  i s  a n  

o v e r l a p p i n g  n o t i c e  t o  t h e  p u b l i s h e r ' s  d i s t r i b u t i o n  n o t i c e .  I t  w i l l  u s u a l l y  

b e  s o m e w h a t  f a s t e r  t h a n  t h e  p u b l i s h e r ' s  d i s t r i b u t i o n  n o t i c e .  ( H o w e v e r ,  

r e l y i n g  o n  i t  a s  t h e  s o l e  f o r m  o f  n o t i c e  f o r  a n  a c t u a l  r u l e s  c h a n g e  c o u l d  

p r o v i d e  s o m e  s y n c r o n i z a t i o n  p r o b l e m s  s i n c e  t h e  a c t i v i t y  r e p o r t  h a s  b e e n  

s o m e w h a t  e r r a t i c  i n  i t s  p u b l i c a t i o n  c y c l e s .  T h i s  w a s  s o m e t h i n g  o f  a  

c o n c e r n  t o  m e  i n  t h e  u s e  o f  t h e  a c t i v i t y  r e p o r t  f o r  s u b s e c t i o n  ( e )  g e n e r a l  

n o t i c e  t h a t  a  r u l e  i s  b e i n g  c o n s i d e r e d  f o r  c h a n g e .  H o w e v e r ,  I  b e l i e v e  

s u b s e c t i o n  ( e )  n o t i c e  t o  b e  f a r  l e s s  i m p o r t a n t  i n  t h e  g r e a t  m a j o r i t y  o f  

c a s e s  t h e n  t h e  n o t i c e  t h a t  a  r u l e  h a s  b e e n  c h a n g e d  a n d  t h a t  a t t o r n e y s  a r e  

t h e r e a f t e r  g o i n g  t o  b e  a f f e c t e d  b y  i t .  T h u s ,  I  a m  w i l l i n g  t o  u s e  a c t i v i t y  

r e p o r t  n o t i c e  u n d e r  s u b s e c t i o n  ( e ) ,  b u t  t h i n k  t h a t  i t  s h o u l d  b e  s u p p l a n t e d  

o r  s u p p l e m e n t e d  u n d e r  s u b s e c t i o n  ( m ) . )

S u b s e c t i o n  ( n )  i s  e n t i t l e d  " R u l e  A p p l i c a t i o n . "  I t  p r o v i d e s  m e r e l y  

t h a t  a l l  r u l e s  a n d  o r d e r s  i n  e f f e c t  o n  t h e  d a t e  o f  t h e  a d o p t i o n  o f  t h e  r u l e  

o n  r u l e s  r e m a i n  i n  e f f e c t .  T h i s  i s  m a i n l y  a  c l a r i f y i n g  s e c t i o n ,  w h i c h  

p r o b a b l y  w i l l  b e  o f  m o r e  u s e  10 o r  20  y e a r s  i n  t h e  f u t u r e  w h e n  a  r u l e m a k i n g  

; r o c e d u r e  t h a t  h a s  b e c o m e  c o m m o n p l a c e  i s  n o t  t r a c e a b l e  f o r  c e r t a i n  r u l e s  

w h i c h  h a v e  r e m a i n e d  u n c h a n g e d  f r o m  n o w  u n t i l  t h e n .



A t t a c h m e n t  12 i s  t h e  f i n a l  d o c u m e n t  I  h a v e  f o r  y o u r  p e r u s a l .  I t  d o e s  

n o t  r e l a t e  p a r t i c u l a r l y  t o  a n y  s u b s e c t i o n  o f  m y  p r o p o s e d  r u l e .  I n s t e : i ,  i t  

r e l a t e s  t o  c i r c u l a t i o n  g e n e r a l l y .  I t  i s  a  c o p y  o f  t h e  f o r m  u s e d  t o  c i r c u ­

l a t e  p r o p o s e d  a m e n d m e n t s  t o  t h e  b a r  a s s o c i a t i o n  b y  t h e  f e d e r a l  b a n k r u p t c y  

c o m m i t t e e .  I  o f f e r  i t  f o r  y o u r  c o n s i d e r a t i o n  o n  t h e  q u e s t i o n  o f  j u s t  h o w  

f o r m a l i z e d  y o u  w o u l d  l i k e  t h e  c o m m i t t e e  r e v i e w ,  c i r c u l a t i o n ,  a n d  a d v i s o r y  

n o t e s  p r o c e s s  t o  b e .  I n  s u b s t a n c e ,  i t  i s  p e r h a p s  n o t  t o o  d i f f e r e n t  f r o m  

t h e  m e m o r a n d u m s  I  h a v e  c i r c u l a t e d  t o  t h e  b a r  o n  p r o p o s e d  r u l e  c h a n g e s  t h a t  

i n c l u d e  r a t i o n a l e s  f o r  t h e  p r o p o s a l s .  I  b e l i e v e  i t  m a y  b e  t i m e  t o  s t a n ­

d a r d i z e  t h e  f o r m a t  o f  c i r c u l a t i o n  i n  o r d e r  t o  m a k e  a  b e t t e r  l e g i s l a t i v e  

h i s t o r y  f o r  r u l e s  c h a n g e s .  T h e  l e v e l  o f  t h a t  s t a n d a r d i z a t i o n  i s  s o m e t h i n g  

t h e  c o u r t  m a y  w i s h  t o  a d d r e s s .
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V I .  A T T A C H M E N T S

1 .  3 / 3 / 8 3  S t e w a r t  m e m o  i n c l u d i n g  m o d i f i e d  N o r t h  D a k o t a  P r o p o s e d  
R u l e .

2 .  A l t e r n a t i v e  p r o p o s e d  r u l e  b y  D o n  B a u e r m e i s t e r .

3 .  A B A  c o u r t  o r g a n i z a t i o n  s t a n d a r d s  1 . 3 0  o n  r u l e m a k i n g .

4 .  E x c e r p t - J u d i c i a l  R u l e  M a k i n g  i n  t h e  S t a t e  C o u r t s .

5 .  A d m i n i s t r a t i v e  R u l e  3 9 . 5 - S t a n d i n g  A d v i s o r y  C o m m i t t e e  o n  R u l e s .

6 .  C h a r t  l i s t i n g  s t e p s  t o  r u l e  a d o p t i o n  b y  A l a s k a  s u p r e m e  c o u r t .

7 .  4 / 6 / 7 8  l e t t e r  f r o m  P r o f e s s o r  S a l t z b u r g  t o  J u s t i c e  R a b i n o w i t z  
r e g a r d i n g  r u l e m a k i n g  p r o c e d u r e s .

8 .  1 1 / 2 9 / 8 2  S t e w a r t  m e m o  i n c l u d i n g  o r i g i n a l  p r o p o s a l  b a s e d  o n  N o r t h  
D a k o t a  r u l e .

9 .  L i s t  o f  p r e s e n t  S u p r e m e  C o u r t  C o m m i t t e e s .

1 0 .  1 2 / 4 / 8 1  -  R a b i n o w i t z  m e m o  t o  o t h e r  c o u r t  m e m b e r s  s u g g e s t i n g  
c o m m i t t e e  a p p o i n t m e n t  p r o c e d u r e s .

1 1 .  2 / 1 5 / 8 5  B a u e r m e i s t e r  m e m o  o u t l i n i n g  p r e s e n t  p r o c e d u r e  c o n t r o l l i n g  
d i s t r i b u t i o n  o f  s u o r e m e  c o u r t  o r d e r s .

1 2 .  F e d e r a l  b a n k r u p t c y  r u l e s  c o m m i t t e e  c i r c u l a r .



M a r c h  3, 1 9 8 3

M E M O R A N D U M

T O :

I N F O :

F R O M :

S U B J E C T :

C h i e f  J u s t i c e  B u r k e  
J u s t i c e  R a b i n o w i t z  
J u s t i c e  M a t t h e w s  
J u s t i c e  C o m p t o n

A r t h u r  H .  S n o w d e n ,  I I  
S t e p h a n i e  J .  C o l e  
K a r l a  F o r s y t h e  
R o b e r t  D .  B a c o n

T h o m a s  B .  S t e w a r t

P r o c e d u r e  f o r  R u l e  C h a n g e

A  r e v i s e d  p r o p o s a l  f o r  i m p r o v e d  r u l e m a k i n g  p r o c e d u r e s  i s  
a t t a c h e d  f o r  r e v i e w  a s  d e s i r e d  i n  a d v a n c e  o f  t h e  a d m i n i s t r a t i v e  
c o n f e r e n c e  o n  M a y  1 5 - 1 6 ,  1 9 8 3 .  T h i s  m e m o r a n d u m  i s  i n t e n d e d  t o  
s u p p l e m e n t  t h e  o n e  o f  N o v e m b e r  2 9 ,  1 9 8 3 ,  t h a t  w a s  i n  e x p l a n a t i o n  
o f  a  p o s s i b l e  " r u l e  o n  r u l e s "  d i s c u s s e d  a t  t h e  c o n f e r e n c e  o n  
D e c e m b e r  1 4 ,  1 9 8 2 .

I n  t h e  a t t a c h e d  r e v i s e d  p l a n ,  e f f o r t  h a s  b e e n  m a d e  t o  r e d u c e  
s u b s t a n t i a l l y  t h e  f o r m a l i t i e s  o f  t h e  e a r l i e r  p r o p o s a l .  T h e  
s t a n d i n g  c o m m i t t e e  s t r u c t u r e  h a s  b e e n  e n t i r e l y  r e v i s e d  a s  s u g ­
g e s t e d  b y  C h i e f  J u s t i c e  B u r k e .  I t  s e e m s  i m p o r t a n t  t o  r e t a i n  t h e  
s i x  e l e m e n t s  d i s c u s s e d  i n  t h e  o r i g i n a l  m e m o r a n d u m  w h i c h  l e a d i n g  
c o m m e n t a t o r s  a g r e e  s h o u l d  b e  i n c l u d e d  i n  r u l e m a k i n g  p r o c e d u r e s .  
T h e s e  e l e m e n t s  a r e  s t a t e d  a n d  b r i e f l y  d i s c u s s e d  o n  p a g e  2 o f  t h e  
1 1 / 2 9 / 8 2  m e m o r a n d u m  ( c o p y  a t t a c h e d ) .

T . B . S .

T B S / s e b
♦ v

E n c l o s u r e s

O ffice o£ Administratwe D irector 
Alaska Court System



P R O P O S E D  R U L E  O N  R U L E S

( a )  S t a t e m e n t  o f  P o l i c y .  I t  i s  t h e  p o l i c y  o f  t h e  s u p r e m e  
c o u r t  t o  p r o m u l g a t e  p r o c e d u r a l  r u l e s ,  a d m i n i s t r a t i v e  r u l e s ,  a n d  
a d m i n i s t r a t i v e  o r d e r s  f o r  t h e  u n i f i e d  j u d i c i a l  s y s t e m  o f  A l a s k a ,  
t o  p r o v i d e  a n  e f f e c t i v e  p r o c e d u r e  f o r  t h e  c o n t i n u i n g  s t u d y  a n d -  
r e v i e w  o f  r u l e s  a n d  o r d e r s  o f  t h e  s u p r e m e  c o u r t ,  t o  p r o v i d e  n o t i c e  
a n d  o p p o r t u n i t y  t o  e x p r e s s  v i e w s  r e g a r d i n g  p r o p o s e d  a n d  a d o p t e d  
r u l e s  a n d  o r d e r s ,  a n d  t o  p r o v i d e  a  m e c h a n i s m  f o r  t h e  a m e n d m e n t  a n d
r e p e a l  o f  e x i s t i n g  r u l e s  a n d  o r d e r s .

( b )  D e f i n i t i o n s .  I n  t h i s  r u l e ,  u n l e s s  t h e  c o n t e x t  o r  s u b j e c t
m a t t e r  o t h e r w i s e  r e q u i r e s :

( 1 )  " P r o c e d u r a l  r u l e s "  i n c l u d e s  s u p r e m e  c o u r t  r u l e s  
a n d  r e g u l a t i o n s  a n d  a m e n d m e n t s  t h e r e t o  o f  g e n e r a l  
a p p l i c a t i o n  r e l a t i n g  t o  p l e a d i n g ,  p r a c t i c e ,  a n d  
p r o c e d u r e ,  a n d  t o  t h e  a d m i s s i o n  t o  p r a c t i c e ,  c o n ­
d u c t ,  d i s c i p l i n e  a n d  d i s b a r m e n t  o f  a t t o r n e y s  a t  
l a w .

( 2 )  " A d m i n i s t r a t i v e  r u l e s "  i n c l u d e s  s u p r e m e  c o u r t  r u l e s
a n d  r e g u l a t i o n s  a n d  a m e n d m e n t s  t h e r e t o ,  o f  g e n e r a l
a p p l i c a t i o n ,  r e l a t i n g  t o  t h e  o p e r a t i o n  o f  t h e  j u ­
d i c i a l  s y s t e m .

( 3 ) '  " A d m i n i s t r a t i v e  o r d e r s "  i n c l u d e s  s u p r e m e  c o u r t  
o r d e r s  a n d  a m e n d m e n t s  t h e r e t o ,  o f  l i m i t e d  e f f e c t  
a n d  o f  p a r t i c u l a r  a p p l i c a t i o n  t o  a  c o u r t  o r  t o  t h e  
o p e r a t i o n  o f  a  s p e c i f i c  p o r t i o n  o f  t h e  j u d i c i a l  
s y s t e m .

( c )  R e q u e s t  f o r  R u l e m a k i n g .  A n y  p e r s o n  i n t e r e s t e d  i n  t h e  
a d o p t i o n ,  a m e n d m e n t ,  o r  r e p e a l  o f  a  p r o c e d u r a l  r u l e ,  a d m i n i s t r a t i v e  
r u l e ,  o r  a d m i n i s t r a t i v e  o r d e r ,  m a ^  f i l e  w i t h  t h e  c l e r k  o f  t h e  a p p e l ­
l a t e  c o u r t s  a  r e q u e s t  f o r  s u c h  r u - . e m a k i n g  a -  u i o n .

( 1 )  T h e  r e q u e s t  s h a l l  s t a t e  t h e  p a r t i c u l a r  a c t i o n  
s o u g h t ,  t h e  r e a s o n s  i n  s u p p o r t  o f  i t ,  a n d  w h e r e  
p o s s i b l e  t h e  p r o p o s e d  n e w  o r  a m e n d e d  r u l e  o r  o r d e r ;  
i t  m a y  b e  a c c o m p a n i e d  b y  s u p p o r t i n g  d o c u m e n t a t i o n .

( 2 )  U p o n  t h e  f i l i n g  o f  a  r e q u e s t  f o r  r u l e m a k i n g ,  t h e  
s u p r e m e  c o u r t  m a y  r e f e r  i t  t o  i t s  r e v i s o r  o f  r u l e s ,  
t o  t h e  a p p r o p r i a t e  s t a n d i n g  c o m m i t t e e  o n  r u l e s  o r
a  s p e c i a l  c o m m i t t e e ,  o r  m a y  t a k e  d i r e c t  a c t i o n  o n  
t h e  r e q u e s t  a s  i t  m a y  d e t e r m i n e  a p p r o p r i a t e .
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( 3 )  U p o n  r e q u e s t  o r  o n  i t s  o w n  m o t i o n ,  t h e  s u p r e m e  
c o u r t  m a y  p r o v i d e  f o r  w r i t t e n  c o m m e n t  o r  o r a l  
h e a r i n g  o n  p r o p o s e d  r u l e m a k i n g  a c t i o n ,  o r  i t s

C  s t a n d i n g  o r  s p e c i a l  c o m m i t t e e s  m a y  d o  s o .  N o t i c e
^  o f  s u c h  h e a r i n g s  m u s t  b e  g i v e n  a s  p r o v i d e d  i n

p a r a g r a p h  ( f ) .

( d )  C o u r t  S t a t e m e n t  o f  I n t e n t i o n  f o r  R u l e  C h a n g e .  T h e  s u p r e m e  
c o u r t ,  o n  i t s  o w n  m o t i o n ,  m a y  f i l e  w i t h  t h e  c l e r k  o f  t h e  a p p e l l a t e  
c o u r t s ,  a  s t a t e m e n t  o f  i n t e n t i o n  t o  a d o p t ,  a m e n d ,  o r  r e p e a l  a  r u l e  
o r  o r d e r .

( 1 )  A  c o u r t  s t a t e m e n t  o f  i n t e n t i o n  s h a l l  b e  t r e a t e d
i n  t h e  s a m e  m a n n e r  a s  a  r e q u e s t  p u r s u a n t  t o  p a r a ­
g r a p h  ( c )  .

( e )  E m e r g e n c y  R u l e  A c t i o n .

( 1 )  W h e n e v e r  t h e  s u p r e m e  c o u r t  d e t e r m i n e s  t h a t  a n  
e m e r g e n c y  e x i s t s  r e q u i r i n g  t h e  i m m e d i a t e  p r o ­
m u l g a t i o n  o f  a  p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e
r u l e  o r  o r d e r ,  t h e  c o u r t  w i l l  t a k e  a n y  a c t i o n  t h e  
c i r c u m s t a n c e s  r e q u i r e .  A n y  r u l e  o r  o r d e r  p r o m u l ­
g a t e d  p u r s u a n t  t o  t h i s  s e c t i o n  b e c o m e s  i m m e d i a t e l y  
e f f e c t i v e ,  u n l e s s  o t h e r w i s e  o r d e r e d  b y  t h e  c o u r t .

( 2 )  N o t w i t h s t a n d i n g  t h a t  a  r u l e  o r  o r d e r  i s  m a d e  i m ­
m e d i a t e l y  e f f e c t i v e ,  t h e  n o t i c e  p r o v i s i o n s  o f

C  p a r a g r a p h  ( f )  m u s t  b e ,  a n d  i f  a p p l i c a b l e ,  t h e
p r o c e d u r e s  p r o v i d e d  i n  p a r a g r a p h  ( c )  m a y  b e  f o l -  
l o w e d  w i t h  a  v i e w  t o  d e t e r m i n e  w h e t h e r  t h e  r u l e  
o r  o r d e r  s h o u l d  b e  c o n t i n u e d  i n  e f f e c t .

* ( f )  N o t i c e  o f  R u l e s  o r  O r d e r s .

( 1 )  W i t h i n  3 0  d a y s  a f t e r  t h e  f i l i n g  o f  a  r e q u e s t  f o r
r u l e m a k i n g ,  o r  a  s t a t e m e n t  o f  i n t e n t i o n  b y  t h e  c o u r t
f o r  a  r u l e  c h a n g e ,  a n d  w i t h i n  3 0  d a y s  a f t e r  t h e  
a d o p t i o n  o f  a  p r o c e d u r a l  r u l e  o r  a n  a d m i n i s t r a t i v e  
r u l e ,  t h e  c l e r k  o f  t h e  a p p e l l a t e  c o u r t s  s h a l l  s e n d  
n o t i c e  o f  t h e  m a t t e r  t o  t h e  e x e c u t i v e  d i r e c t o r  o f  t h e  
s t a t e  b a r  a s s o c i a t i o n ,  t o  a l l  j u d g e s ,  t h e  a t t o r n e y  
g e n e r a l ,  t h e  c h a i r p e r s o n  o f  e a c h  s t a n d i n g  c o m m i t t e e  
o n  r u l e s ,  t h e  e x e c u t i v e  d i r e c t o r  o f  t h e  l e g i s l a t i v e  
a f f a i r s  a g e n c y  a n d  a d d i t i o n a l  n o t i c e  m a y  b e  o r d e r e d
b y  t h e  s u p r e m e  c o u r t  a s  c i r c u m s t a n c e s  w a r r a n t .

( 2 )  W i t h i n  3 0  d a y s  a f t e r  t h e  a d o p t i o n  o f  a n  a d m i n i s t r a t i v e
o r d e r ,  t h e  c l e r k  o f  t h e  a p p e l l a t e  c o u r t s  s h a l l  s e n d  
n o t i c e  o f  t h e  o r d e r  t o  a l l  j u d g e s ,  t h e  e x e c u t i v e  
d i r e c t o r  o f  t h e  s t a t e  b a r  a s s o c i a t i o n ,  a n d  a d d i t i o n a l

s n o t i c e  a s  c i r c u m s t a n c e s  w a r r a n t .

* C o m m e n t :  I t  i s  i n t e n d e d  t h a t  t h e  s t a t e  b a r  a s s o c i a t i o n  m a i n t a i n
a p p r o p r i a t e  m e c h a n i s m s  f o r  p r o v i d i n g  n o t i c e  t o  i t s  m e m ­
b e r  a t t o r n e y s .
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( g )  S t a n d i n g  C o m m i t t e e s  o n  R u l e s  a n d  O r d e r s .  T h e  f o l l o w i n g  
s t a n d i n g  c o m m i t t e e s  o n  r u l e s  a r e  e s t a b l i s h e d  w i t h  c o m p o s i t i o n ,  
m e t h o d  o f  s e l e c t i o n ,  a n d  t e r m s  o f  o f f i c e  a s  p r o v i d e d  i n  t h i s  
p a r a g r a p h ,  t o  s t u d y  a n d  r e v i e w  a l l  r u l e s  w i t h i n  t h e  i n d i c a t e d  
r u l e m a k i n g  t o p i c .

( 1 )  ( A )  C r i m i n a l  r u l e s  c o m m i t t e e .

( B )  C i v i l  r u l e s  c o m m i t t e e  ( i n c l u d i n g  p r o b a t e  r u l e s ) .

( C )  C h i l d r e n ' s  r u l e s  c o m m i t t e e .

( D )  A p p e l l a t e  r u l e s  c o m m i t t e e .

( E )  B a r  r u l e s  c o m m i t t e e .

( F )  A d m i n i s t r a t i v e  r u l e s  c o m m i t t e e .

( 2 )  E a c h  s t a n d i n g  c o m m i t t e e  s h a l l  b e  c o m p o s e d  o f  t w o  
p r a c t i c i n g  a t t o r n e y s  w h o  a r e  m e m b e r s  o f  t h e  s t a t e  
b a r  a n d  o n e  j u d i c i a l  o f f i c e r  f r o m  a n y  t r i a l  o r  
a p p e l l a t e  c o u r t :  o f  t h e  j u d i c i a r y ,  e x c e p t  t h e  s u p r e m e  
c o u r t .

( 3 )  T h e  j u d i c i a l  m e m b e r  o f  e a c h  s t a n d i n g  c o m m i t t e e  w i l l  
b e  s e l e c t e d  b y  t h e  s u p r e m e  c o u r t ;  t h e  a t t o r n e y  m e m ­
b e r s  w i l l  b e  s e l e c t e d  f r o m  n o m i n e e s  r e c o m m e n d e d  b y  
t h e  b o a r d  o f  g o v e r n o r s  o f  t h e  s t a t e  b a r  a s s o c i a t i o n ,  
b u t  a p p o i n t e d  b y  t h e  s u p r e m e  c o u r t .  T h e  s u p r e m e  
c o u r t  w i l l  d e s i g n a t e  a  c h a i r p e r s o n  f o r  e a c h  c o m m i t t e e  
f r o m  a m o n g  i t s  m e m b e r s .

( 4 )  E a c h  m e m b e r  o f  a  c o m m i c t e e  w i l l  s e r v e  f o r  a  t e r m  n o t  
t o  e x c e e d  3  y e a r s  a n d  i s  e l i g i b l e  f o r  r e a p p o i n t m e n t .  
I n i t i a l l y ,  a s  d e t e r m i n e d  b y  l o t ,  o n e  m e m b e r  o f  e a c h  
c o m m i t t e e  w i l l  s e r v e  f o r  3 y e a r s ,  o n e  m e m b e r  w i l l  
s e r v e  f o r  2 y e a r s ,  a n d  o n e  m e m b e r  w i l l  s e r v e  f o r  o n e  
y e a r .  A t  t h e  e n d  o f  a  m e m b e r 1s • t e r m ,  o  s u c c e s s o r  
w i l l  b e  d e s i g n a t e d  b y  t h e  c o u r t  f o r  a  f u l l  t h r e e
y e a r  t e r m .  U p o n  a  v a c a n c y  o c c u r r i n g  d u r i n g  a  m e m b e r ' s  
t e r m ,  a  s u c c e s s o r  w i l l  b e  d e s i g n a t e d  b y  t h e  c o u r t  f o r  
t h e  r e m a i n d e r  o f  t h a t  t e r m .

( 5 )  E a c h  c o m m i t t e e  m a y  b e  g i v e n  a p p r o p r i a t e  s t a f f  a s s i s t ­
a n c e  b y  t h e  r e v i s o r  o f  r u l e s ,  o r  a s  o t h e r w i s e  a s s i g n e d  
b y  t h e  a d m i n i s t r a t i v e  d i r e c t o r  o f  c o u r t s ,  a n d  s h a l l  
m a k e  r e p o r t s  a s  r e q u e s t e d  b y  t h e  c o u r t .

( 6 ) A n y  p r o p o s e d  r u l e m a k i n g  a c t i o n  i n i t i a t e d  b y  a  s t a n d i n g  
o r  s p e c i a l  c o m m i t t e e  m u s t  b e  f i l e d  a s  p r o v i d e d  i n  
p a r a g r a p h  ( c ) , a n d  i s  s u b j e c t  t o  t h e  n o t i c e  a n d  o t h e r  
a p p l i c a b l e  p r o v i s i o n s  o f  t h i s  r u l e .

( 7 )  T h e  s u p r e m e  c o u r t  m a y  e s t a b l i s h  o t h e r  c o m m i t t e e s  
a n d  j u r i s d i c t i o n a l  r e s p o n s i b i l i t i e s  a s  c i r c u m s t a n c e s  
w a r r a n t .
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( h )  A c t i o n  o f  S u p r e m e  C o u r t  o n  R u l e s  a n d  O r d e r s .  W h e n e v e r  
t h e  s u p r e m e  c o u r t  i n t e n d s  t o  m a k e  a  s u b s t a n t i a l  c h a n g e  i n  a  p r o p o s e  
r u l e  o r  o r d e r  o f  w h i c h  a d e q u a t e  n o t i c e  h a s  n o t  b e e n  g i v e n ,  i t  w i l l  
s u b m i t  t h e  m a t t e r  t o  a n  a p p r o p r i a t e  c o m m i t t e e  f o r  f u r t h e r  s t u d y ,
o r  p r o v i d e  n o t i c e  a n d  o p p o r t u n i t y  f o r  c o m m e n t  o r  h e a r i n g  c o n s i s t e n t  
w i t h  p a r a g r a p h  ( f ) .

( 1 )  T h e  a c t i o n  o n  a n y  r u l e  a d o p t e d  o r  a m e n d e d  m a y  b e  
a c c o m p a n i e d  b y  a n  o f f i c i a l  c o m m e n t , ,  i n c l u d i n g  a  
c o n c i s e  s t a t e m e n t  o f  i t s  b a s i s  a n d  p u r p o s e .

( 2 )  W h e n e v e r  n e c e s s a r y  f o r  c l a r i t y ,  a n  a m e n d m e n t  t o  a  
p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  r u l e  o r  o r d e r  w i l l  
b e  p r o m u l g a t e d  a s  a  r e a d o p t i o n  o f  t h e  r u l e  o r  o r d e r  
a s  a m e n d e d .

( i )  E f f e c t i v e  T e r m s  o f  R u l e s  a n d  O r d e r s .

( 1 )  E a c h  p r o c e d u r a l  r u l e  a n d  a d m i n i s t r a t i v e  r u l e  h a s  a n  
i n d e f i n i t e  e f f e c t i v e  t e r m  u n l e s s  o t h e r w i s e  o r d e r e d  
b y  t h e  s u p r e m e  c o u r t .

( 2 )  E a c h  a d m i n i s t r a t i v e  o r d e r  h a s  a n  e f f e c t i v e  t e r m  o f  
5  y e a r s  a f t e r  t h e  e f f e c t i v e  d a t e  u n l e s s  o t h e r w i s e  
o r d e r e d  b y  t h e  s u p r e m e  c o u r t  a n d  i s  s u b j e c t  t o  r e ­
a d o p t i o n  a t  a n y  t i m e .

( 3 )  U p o n  t h e  e x p i r a t i o n  o f  t h e  e f f e c t i v e  t e r m  o f  a n y  
r u l e  o r  o r d e r ,  t h e  r u l e  o r  o r d e r  l a p s e s  a n d  i s  v o i d .  
T h e  l a p s e  c f  a n y  r u l e  o r  o r d e r  d o e s  n o t  r e v i v e  a n y  
s u p e r s e d e d  r u l e  o r  o r d e r .

( j )  E f f e c t i v e  D a t e  o f  R u l e s  a n d  O r d e r s .

( 1 )  E a c h  f i n a l  a c t i o n  t a k e n  b y  t h e  s u p r e m e  c o u r t  o n  a
p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  r u l e  o r  o r d e r
b e c o m e s  e f f e c t i v e  o n  t h e  3 0 t h  d a y  a f t e r  t h e  d a t e  o f  
a d o p t i o n  o r  r e p e a l  u n l e s s  o t h e r w i s e  o r d e r e d  b y  t h e  
s u p r e m e  c o u r t .

( k )  C o d i f i c a t i o n  o f  R u l e s  a n d  O r d e r s .

( 1 )  T h e  p r o c e d u r a l  r u l e s  a n d  a d m i n i s t r a t i v e  r u l e s  o f  
t h e  s u p r e m e  c o u r t  s h a l l  b e  c o d i f i e d  a n d  p u b l i s h e d  
p e r i o d i c a l l y  a n d  m a d e  a v a i l a b l e  t o  t h e  j u d i c i a r y ,  
b a r ,  a n d  p u b l i c .

( 2 )  W h e n e v e r  p o s s i b l e ,  a l l  r u l e s  d i r e c t e d  t o  a  c o m m o n  
s u b j e c t  w i l l  b e  g r o u p e d  a n d  n u m b e r e d  t o g e t h e r .  
D e s i r a b l e  r e f e r e n c e s  t o  r e l a t e d  r u l e s  w i l l  b e  p r o ­
v i d e d .

I
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( 3 )  R e f e r e n c e s  t o  d e c i s i o n s  o f  t h e  a p p e l l a t e  c o u r t s  
a n d  c o m m e n t s  o f  t h e  s u p r e m e  c o u r t  a n d  c o m m i t t e e s  
m a y  b e  i n c l u d e d  a s  a n n o t a t i o n s  i n  t h e  c o d i f i c a t i o n  
a n d  p u b l i c a t i o n  o f  e a c h  r u l e .

( 1 )  E f f e c t i v e  D a t e  a n d  A p p l i c a t i o n  o f  R u l e .

( 1 )  T h e  r u l e  t a k e s  e f f e c t  o n  ______________________________________ ,
a n d  w i l l  a p p l y  t o  a l l  r u l e s  a n d  o r d e r s  a d o p t e d  
a f t e r  t h a t  d a t e .

( 2 )  A l l  r u l e s  a n d  o r d e r s  i n  e f f e c t  o n  t h e  d a t e  o f  t h e  
a d o p t i o n  o f  t h i s  r u l e  r e m a i n  i n  e f f e c t .
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R u l e  4 2 .  R u l e m a k i n g .

( a )  U n i f o r m  P o l i c y .  T h e  s u p r e m e  c o u r t  s h a l l  m a k e  a n d  p r o m u l g a t e  r u l e s
g o v e r n i n g  a d m i n i s t r a t i o n  o f  a l l  c o u r t s ,  a n d  p r a c t i c e  a n d  p r o c e d u r e  i n
c i v i l  a n d  c r i m i n a l  c a s e s  i n  a l l  c o u r t s .  T h e  r u l e s  s h a l l  b e  u n i f o r m
t h r o u g h o u t  t h e  A l a s k a  C o u r t  S y s t e m .

( b )  R e q u e s t  f o r  R u l e m a k i n g .  A n y  p e r s o n  m a y  p r o p o s e  n e w  r u l e s  o r  c h a n g e s
i n  p r e s e n t  r u l e s  t o  t h e  s u p r e m e  c o u r t .  E a c h  p r o p o s a l  m u s t :

1 )  B e  i n  w r i t i n g ;
2 )  I n c l u d e  t h e  l a n g u a g e  p r o p o s e d  f o r  c h a n g e ;
3 )  I n c l u d e  t h e  r e a s o n  f o r  t h e  s u g g e s t e d  r u l e  o r  c h a n g e ;
4 )  B e  s u b m i t t e d  t o  t h e  c o u r t  r u l e s  a t t o r n e y  a t  t h e  A n c h o r a g e  

O f f i c e  o f  t h e  A d m i n i s t r a t i v e  D i r e c t o r  o f  C o u r t s .

T h e  c o u r t  r u l e s  a t t o r n e y  s h a l l  r e v i e w  e a c h  p r o p o s a l .  I f  t h e  p r o p o s a l  
i s  u n c l e a r  o r  i n  n e e d  o f  f u r t h e r  d o c u m e n t a t i o n ,  t h e  r u l e s  a t t o r n e y  
s h a l l  c o n t a c t  t h e  p e r s o n  s u b m i t t i n g  t h e  p r o p o s a l  a n d  s e e k  c l a r i f i c a ­
t i o n .

( c )  P r e l i m i n a r y  A n a l y s i s .  T h e  r u l e s  a t t o r n e y  s h a l l  t h e n  p r e p a r e  a  p r e l i m ­
i n a r y  l e g a l  a n a l y s i s  o f  e a c h  p r o p o s a l .  T h i s  s h a l l  i n c l u d e  a n  e x ­
a m i n a t i o n  o f  t h e  p r e s e n t  A l a s k a  r u l e  i n c l u d i n g  a d o p t i o n  a n d  a m e n d m e n t  
h i s t o r y ,  a s  w e l l  a s  a  c o m p a r i s o n  w i t h  t h e  f e d e r a l  r u l e  w h e r e  
a p p r o p r i a t e .

( d )  M e r i t l e s s  P r o p o s a l .  I n  t h e  u n u s u a l  c a s e  w h e r e  n o  f u r t h e r  c o n s i d e r a -  
t i o n  s e e m s  m e r i t e d ,  t h e  r u l e s  a t t o r n e y  s h a l l  f o r w a r d  s u c h  o p i n i o n  a n d  
t h e  r e a s o n  f o r  i t  a l o n g  w i t h  a l l  p e r t i n e n t  s u p p o r t i n g  i n f o r m a t i o n  t o  
t h e  c h i e f  j u s t i c e .  I f  t h e  c h i e f  j u s t i c e  c o n c u r s ,  a  l e t t e r  s h a l l  b e  
s e n t  b y  t h e  r u l e s  a t t o r n e y  t o  t h e  p e r s o n  s u b m i t t i n g  t h e  p r o p o s a l  
s t a t i n g  t h e  r e a s o n  i t  w a s  n o t  a c c e p t e d .

( e )  N o t i c e .  I n  a l l  o t h e r  c a s e s  n o t i c e  t h a t  a  r u l e  i s  b e i n g  c o n s i d e r e d  f o r  
c h a n g e ,  i n c l u d i n g  t h e  n a t u r e  o f  t h e  p r o p o s e d  c h a n g e ,  s h a l l  b e  p u b ­
l i s h e d  i n  t h e  M o n t h l y  A c t i v i t y  R e p o r t  o f  t h e  a p p e l l a t e  c o u r t s .

( f )  M a j o r  o r  M i n o r  C h a n g e .  T h e  r u l e s  a t t o r n e y  s h a l l  d e t e r m i n e  w h e t h e r  a  
p r o p o s a l  i s  a  m a j o r  o r  m i n o r  r u l e  c h a n g e .  A l l  p r o p o s a l s  f o r  n e w  r u l e s  
a n d  a l l  p r o p o s a l s  a f f e c t i n g  s u b s t a n t i a l  r i g h t s  o f  l i t i g a n t s  a r e  m a j o r .  
M i n o r  r u l e s  c h a n g e s  a r e  t h o s e  w h i c h  a r e  t e c h n i c a l  i n  n a t u r e .

( g )  M i n o r  C h a n g e .  M i n o r  r u l e s  c h a n g e  p r o p o s a l s  s h a l l  b e  s u b m i t t e d  t o  t h e  
s u p r e m e  c o u r t  a l o n g  w i t h  t h e  p r e l i m i n a r y  l e g a l  a n a l y s i s  a n d  a p p r o p r i ­
a t e  o r d e r s  i n  b o t h  s i g n a t u r e  a n d  l e g i s l a t i v e  f o r m .  T h e  c h i e f  j u s t i c e  
s h a l l  c a l e n d a r  a  r e v i e w  o f  t h e  p r o p o s a l  a t  a n  a p p r o p r i a t e  l a w  c o n f e r ­
e n c e .  F o l l o w i n g  r e v i e w ,  t h e  s u p r e m e  c o u r t  m a y  a d o p t  o r  r e j e c t  t h e
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p r o p o s a l ,  o r  r e f e r  i t  t o  a  s t a n d i n g  o r  a d v i s o r y  c o m m i t t e e  t o  b e  
t r e a t e d  a s  a  m a j o r  r u l e s  c h a n g e .

( h )  M a j o r  C h a n g e .  M a j o r  r u l e s  c h a n g e  p r o p o s a l s  s h a l l  b e  r e f e r r e d  b y  t h e  
r u l e s  a t t o r n e y  t o  t h e  a p p r o p r i a t e  s t a n d i n g  o r  a d v i s o r y  c o n m i t t e e .  T h e  
c o m m i t t e e  s h a l l  r e v i e w  t h e  p r o p o s a l ,  d e t e r m i n e  i f  a  d r a f t  s h o u l d  b e  
c i r c u l a t e d  t o  t h e  b a r  o r  o t h e r  i n t e r e s t e d  p e r s o n s  f o r  c o m m e n t ,  a n d  
p r e p a r e  a  w r i t t e n  r e c o m m e n d a t i o n  s u p p o r t i n g  o r  o p p o s i n g  t h e  c h a n g e .  
I f  n o  c i r c u l a t i o n  w a s  m a d e ,  t h e  r e a s o n  f o r  t h i s  d e c i s i o n  s h a l l  b e  
s t a t e d  i n  t h e  r e c o m m e n d a t i o n .  W h e r e  a p p r o p r i a t e ,  t h e  r e c o m m e n d a t i o n  
s h a l l  a l s o  i n c l u d e  p r o p o s e d  o r d e r s  i n  s i g n a t u r e  a n d  l e g i s l a t i v e  f o r m ,  
a s  w e l l  a s  a d v i s o r y  n o t e s  s u i t a b l e  f o r  p u b l i c a t i o n  s t a t i n g  t h e  r a t i o n ­
a l e  f o r  t h e  r u l e  c h a n g e .  A l l  c o m m i t t e e  w r i t t e n  r e c o m m e n d a t i o n s  s h a l l  
b e  f o r w a r d e d  t o  t h e  s u p r e m e  c o u r t .  T h e  c h i e f  j u s t i c e  s h a l l  c a l e n d a r  a  
r e v i e w  o f  t h e  r e c o m m e n d a t i o n  a t  a n  a p p r o p r i a t e  a d m i n i s t r a t i v e  c o n f e r ­
e n c e .  F o l l o w i n g  r e v i e w ,  t h e  s u p r e m e  c o u r t  m a y  a d o p t  o r  r e j e c t  t h e  
p r o p o s a l  i n  w h o l e  o r  i n  p a r t ,  o r  r e f e r  t h e  p r o p o s a l  t o  t h e  s a m e  o r  a  
d i f f e r e n t  c o m m i t t e e  f o r  f u r t h e r  s t u d y  o r  a d d i t i o n a l  c i r c u l a t i o n .

( i )  P u b l i c  I n f o r m a t i o n . T h e  o r i g i n a l  p r o p o s a l ,  p r e l i m i n a r y  l e g a l  a n a l y -  
s i s ,  c i r c u l a t i o n  m a t e r i a l ,  p r o p o s e d  o r d e r  a n d  a d v i s o r y  n o t e s  s h a l l  b e  
m a d e  a v a i l a b l e  t o  t h e  p u b l i c  u p o n  r e q u e s t .  C o m m i t t e e  m i n u t e s ,  r e p o r t ­
e r ' s  n o t e s ,  a n d  o t h e r  p r e p a r a t o r y  d r a f t s  o r  m e m o r a n d a  s h a l l  n o t  b e  
m a d e  p u b l i c .

( j )  S t a n d i n g  a n d  A d v i s o r y  C o m m i t t e e s .  S t a n d i n g  c o m m i t t e e s  s h a l l  b e
e s t a b l i s h e d  t o  r e v i e w  C i v i l  R u l e s ,  C r i m i n a l  R u l e s  a n d  A p p e l l a t e  R u l e s .  
T h e  a d m i n i s t r a t i v e  s e n i o r  s t a f f  s h a l l  a c t  a s  t h e  s t a n d i n g  c o m m i t t e e  t o  
r e v i e w  A d m i n i s t r a t i v e  R u l e s .  A d v i s o r y  c o m m i t t e e s  s h a l l  b e  a p p o i n t e d  
a s  n e e d e d  t o  r e v i e w  a l l  o t h e r  r u l e s .  A l l  c o m m i t t e e s  s h a l l  r e c e i v e  
m a j o r  r u l e s  c h a n g e  p r o p o s a l s  f r o m  t h e  r u l e s  a t t o r n e y  o r  t h e  s u p r e m e  
c o u r t .  I n  a d d i t i o n ,  t h e  s t a n d i n g  c o m m i t t e e s  s h a l l  c a r r y  o n  a  c o n t i n u ­
o u s  s t u d y  o f  t h e  o p e r a t i o n  a n d  e f f e c t  o f  t h e  r u l e s  o f  p r o c e d u r e  a n d  
a d m i n i s t r a t i o n .  W h e n  s p e c i f i c  p r o p o s a l s  f o r  c h a n g e  i n i t i a t e  i n  a  
c o m m i t t e e ,  n o t i c e  t h a t  t h e  p r o p o s a l  i s  b e i n g  c o n s i d e r e d  m u s t  b e  
p u b l i s h e d  i n  t h e  M o n t h l y  A c t i v i t y  R e p o r t  u n d e r  s u b s e c t i o n  ( e )  o f  t h i s  
r u l e .  C h a n g e s  t o  t h o s e  r u l e s  f o u n d  b y  t h e  c o m m i t t e e s  t o  p r o m o t e :  1 )
S i m p l i c i t y  i n  p r o c e d u r e ;  2 )  F a i r n e s s  i n  a d m i n i s t r a t i o n ;  3 )  T h e  j u s t  
d e t e r m i n a t i o n  o f  l i t i g a t i o n ;  a n d  4 )  T h e  e l i m i n a t i o n  o f  u n j u s t i f i a b l e  
e x p e n s e  a n d  d e l a y ,  s h a l l  b e  p e r i o d i c a l l y  r e c o m m e n d e d  t o  t h e  s u p r e m e  
c o u r t  f o r  i t s  c o n s i d e r a t i o n .

( k )  A p p o i n t m e n t .  T h e  s u p r e m e  c o u r t  s h a l l  a p p o i n t  s u c h  m e m b e r s  o f  t h e  
j u d i c i a r y ,  A l a s k a  B a r  A s s o c i a t i o n ,  a n d  o t h e r  q u a l i f i e d  p e r s o n s  t o  t h e  
c o m m i t t e e s  a s  i t  d e e m s  a d v i s a b l e .  N o m i n e e s  s h a l l  b e  c o n s i d e r e d  f r o m  
a n y  s o u r c e ,  b u t  s o l i c i t a t i o n  f o r  n o m i n e e  r e c o m m e n d a t i o n s  s h a l l  a l s o  b e  
m a d e  t o  t h e  b o a r d  o f  g o v e r n o r s  o f  t h e  s t a t e  b a r  a s s o c i a t i o n  a n d  t h e  
s t a t e w i d e  c o u r t  c l e r k s  c o n f e r e n c e .  W h e r e  p o s s i b l e ,  t e r m s  o f  t h e  
c o m m i t t e e  m e m b e r s  w i l l  b e  s t a g g e r e d  t o  p r e s e r v e  c o m m i t t e e  c o n t i n u i t y .  
T h e  m e m b e r s  o f  t h e  c o m m i t t e e s  s h a l l  s e r v e  w i t h o u t  c o m p e n s a t i o n .  
H o w e v e r ,  w i t h  p r i o r  a p p r o v a l  t h e  m e m b e r s  m a y  b e  r e i m b u r s e d  f o r  p e r
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d i e m  a n d  t r a v e l  e x p e n s e s  i n c i d e n t  t o  t h e i r  d u t i e s  a s  m e m b e r s  o f  t h e  
c o m m i t t e e s .

( 1 )  E m e r g e n c y  R u l e  A c t i o n .  W h e n e v e r  t h e  s u p r e m e  c o u r t  d e t e r m i n e s  t h a t  a n  
e m e r g e n c y  e x i s t s  r e q u i r i n g  t h e  i m m e d i a t e  p r o m u l g a t i o n  o f  a  p r o c e d u r a l  
o r  a d m i n i s t r a t i v e  r u l e ,  t h e  c o u r t  m a y  t a k e  a n y  a c t i o n  r e q u i r e d  b y  t h e  
c i r c u m s t a n c e s .  T h e  c o u r t  s h a l l  f o l l o w  a l l  o f  t h e  r e q u i r e m e n t s  o f  t h i s  
r u l e  c o n s i s t e n t  w i t h  m e e t i n g  t h e  n a t u r e  o f  t h e  e m e r g e n c y  c i r c u m ­
s t a n c e s .

( m )  E f f e c t i v e  D a t e .  T h e  e f f e c t i v e  d a t e  f o r  e a c h  r u l e  c h a n g e  o r d e r  s h a l l  
b e  s t a t e d  i n  t h e  o r d e r .  N o r m a l l y ,  t h e  e f f e c t i v e  d a t e  s h a l l  b e  t h e  
s a m e  a s  t h e  p u b l i s h e r ' s  d i s t r i b u t i o n  d a t e ,  i n  o r d e r  t o  p r o v i d e  a d e ­
q u a t e  n o t i c e  t o  t h o s e  a f f e c t e d  b y  t h e  r u l e  c h a n g e .  W h e r e  t h i s  i s  n o t  
p o s s i b l e ,  t h e  e f f e c t i v e  d a t e  s h a l l  b e  s e t  a s  d e t e r m i n e d  b y  t h e  s u p r e m e  
c o u r t .  W h e n  t h i s  o c c u r s ,  t h e  s u p r e m e  c o u r t  s h a l l  d e t e r m i n e  w h a t  
a d d i t i o n a l  n o t i c e ,  i f  a n y ,  s h a l l  b e  p r o v i d e d  t o  t h o s e  a f f e c t e d  b y  t h e  
r u l e  c h a n g e .  A d o p t i o n  o r  r e j e c t i o n  o f  a  r u l e s  c h a n g e  p r o p o s a l  s h a l l  
b e  p u b l i s h e d  i n  t h e  M o n t h l y  A c t i v i t y  R e p o r t .

( n )  R u l e  A p p l i c a t i o n .  A l l  r u l e s  a n d  o r d e r s  i n  e f f e c t  o n  t h e  d a t e  o f  t h e  
a d o p t i o n  o f  t h i s  r u l e  r e m a i n  i n  e f f e c t .
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J u d i c i a l  o f f i c e r s  s h o u l d  h a v e  a  s e n s e  o f  i n d e p e n d e n c e  i n  
o f f i c e  c o m p a r a b l e  t o  j u d g e s .  A c c o r d i n g l y ,  t h e y  s h o u l d  b e  
g r a n t e d  t e n u r e  i n  o f f i c e  a f t e r  a  p r o b a t i o n a r y  p e r i o d  a n d  e v a l ­
u a t i o n .  U p o n  r e c e i v i n g  t e n u r e ,  t h e y  s h o u l d  n o t  b e  s u b j e c t  t o  
d i s c h a r g e  o r  d i s c i p l i n e  e x c e p t  f o r  g o o d  c a u s e .  W h e n  d i s c i ­
p l i n a r y  a c t i o n  o r  d i s c h a r g e  i s  p r o p o s e d ,  t h e  j u d i c i a l  o f f i c e r  
s h o u l d  h a v e  t h e  o p p o r t u n i t y  t o  c o n t e s t  i t  i n  a n  i m p a r t i a l  
h e a r i n g .  T h e  h e a r i n g  s h o u l d  b e  c o n d u c t e d  b y  a  p a n e l  o f  
j u d g e s ,  p r e f e r a b l y  t h r e e  i n  n u m b e r ,  n o n e  o f  w h o m  i s  p e r ­
s o n a l l y  i n v o l v e d  i n  t h e  i s s u e s  t h a t  g a v e  r i s e  t o  t h e  p r o p o s e d  
a c t i o n .  W h e r e  a p p r o p r i a t e ,  j u r i s d i c t i o n  o f  s u c h  h e a r i n g s  
c o u l d  b e  v e s t e d  i n  t h e  b o a r d  o f  j u d i c i a l  i n q u i r y  p r o v i d e d  i n  
S e c t i o n  1 . 2 2 .  T h e  h e a r i n g  p r o c e d u r e  s h o u l d  c o n f o r m  s u b ­
s t a n t i a l l y  t o  t h a t  p r e s c r i b e d  f o r  t h e  d i s c i p l i n e  o f  j u d g e s ,  a s  
s e t  f o r t h  i n  S e c t i o n  1 . 2 2 .

R e f e r e n c e s :

C a l i f o r n i a  S e l e c t  C o m m i t t e e  o n  T r i a l  C o u r t  D e ­

l a y , R e p o r t  4 ,  2 0 - 2 1  ( 1 9 7 2 ) .
S u p e r i o r  C o u r t  o f  C a l i f o r n i a , P e r s o n n e l  M a n u a l  

( D e c .  2 2 ,  1 9 7 1 ) .
H ea r in g s  on F e d e ra l  M ag is t r a te s  A c t  Before Subcom m it­
tee N o . 4 o f  the Comm ittee on the Jud ic ia ry , H ouse  o f  \ 
Rep resen ta t ives ,  9 0 t h  C o n g . ,  2 n d  S e s s . ,  M a r c h  7  a n d  1 3 ,
1 9 6 8 .

A m e r i c a n  J u d i c a t u r e  S o c i e t y , T h e  E x p a n d i n g  R o l e  

o f  t h e  P a r a - J u d g e  i n  t h e  U n i t e d  S t a t e s  ( 1 9 7 3 ) .

1 .3 0  R u l e - M a k i n g ,  P o l i c y - M a k i n g ,  a n d  A d m i n i s t r a t i o n :  G e n ­
e r a l  P r i n c i p l e .  A u t h o r i t y  t o  f o r m u l a t e  r u l e s  o f  p r o c e d u r e  f o r  
a l l  t y p e s  o f  m a t t e r s  a n d  p r o c e e d i n g s  i n  t h e  c o u r t s  s h o u l d  b e  
v e s t e d  i n  t h e  c o u r t  s y s t e m ,  u n d e r  a r r a n g e m e n t s  i n  w h i c h  t h e  
l e g a l  p r o f e s s i o n  a n d  t h e  p u b l i c  h a v e  a n  o p p o r t u n i t y  t o  p a r t i c ­
i p a t e .  T h e  c o u r t  s y s t e m  s h o u l d  c o n t r o l  i t s  o w n  a d m i n i s t r a ­
t i v e  p o l i c i e s  a n d  s h o u l d  h a v e  p r o c e d u r e s  t h r o u g h  w h i c h  a l l
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i t s  j u d g e s  c a n  p a r t i c i p a t e  i n  d e v e l o p i n g  s u c h  p o l i c i e s .  A u ­
t h o r i t y  t o  i m p l e m e n t  t h e  c o u r t s ’ a d m i n i s t r a t i v e  p o l i c i e s  
s h o u l d  b e  e s t a b l i s h e d  i n  a  c l e a r  a n d  s i m p l e  s e t  o f  m a n a g e ­
m e n t  r e l a t i o n s h i p s  u n d e r  t h e  s u p e r v i s o r y  a u t h o r i t y  o f  t h e  
c h i e f  j u s t i c e .

T h e  a u t h o r i t y  t o  p r o m u l g a t e  r u l e s  o f  p r o c e d u r e  m a y  b e  
v e s t e d  i n  t h e  m e m b e r s  o f  t h e  s t a t e ’ s  h i g h e s t  c o u r t  o r  i n  a  
r u l e - m a k i n g  c o m m i t t e e  c o m p o s e d  o f  j u d g e s ,  l a w y e r s ,  l e g a l  
s c h o l a r s  a n d  r e p r e s e n t a t i v e s  o f  t h e  l e g i s l a t u r e .  A u t h o r i t y  t o  
p r o m u l g a t e  a d m i n i s t r a t i v e  p o l i c y  s h o u l d  b e  v e s t e d  i n  a  j u d i ­
c i a l  c o u n c i l  c o m p o s e d  o f  j u d g e s  f r o m  v a r i o u s  c o u r t s  w i t h i n  
t h e  s y s t e m  o r  o f  t h e  m e m b e r s  o f  t h e  s u p r e m e  c o u r t  s i t t i n g  a s  
a  j u d i c i a l  c o u n c i l .  T h e  j u d i c i a l  c o u n c i l  s h o u l d  a c t  a s  a n  a d v i ­
s o r y  c o m m i t t e e  t o  t h e  c h i e f  j u s t i c e  c o n c e r n i n g  m a t t e r s  o f  
a d m i n i s t r a t i o n .  A l l  j u d g e s  i n  t h e  c o u r t  s y s t e m  s h o u l d  c o n ­
v e n e  r e g u l a r l y  a s  a  b o d y  t o  d e l i b e r a t e  u p o n  a n d  d i s c u s s  t h e  
w o r k  o f  t h e  c o u r t  s y s t e m  a n d  t h e i r  p r o b l e m s  a n d  r e s p o n s i ­
b i l i t i e s  i n  i t s  a d m i n i s t r a t i o n .

1 .31 R u l e - M a k i n g  A u t h o r i t y .  A  c o u r t  s y s t e m  s h o u l d  h a v e  a u ­
t h o r i t y  t o  p r e s c r i b e  r u l e s  o f  p r o c e d u r e ,  c i v i l  a n d  c r i m i n a l .  
T h e  a u t h o r i t y  s h o u l d  e x t e n d  t o  a l l  p r o c e e d i n g s  i n  a l l  c o u r t s  
i n  t h e  s y s t e m  a n d  s h o u l d  i n c l u d e  a l l  a s p e c t s  o f  p r o c e d u r e .  
T h e  a u t h o r i t y  s h o u l d  b e  e x e r c i s e d  t h r o u g h  a  p r o c e d u r e  t h a t  
i n v o l v e s  u s e  o f  a d v i s o r y  c o m m i t t e e s  f r o m  t h e  b a r ,  n o t i c e  t o  
a n d  o p p o r t u n i t y  o n  t h e  p a r t  o f  m e m b e r s  o f  a p p r o p r i a t e  l e g ­
i s l a t i v e  c o m m i t t e e s ,  a n d  t h e  b a r  t o  s u g g e s t ,  r e v i e w ,  a n d  
m a k e  r e c o m m e n d a t i o n s  c o n c e r n i n g  p r o p o s e d  r u l e s .  T h e  
r u l e - m a k i n g  b o d y  s h o u l d  h a v e  s t a f f  a s s i s t a n c e  f o r  r e s e a r c h  
a n d  d r a f t i n g .

Commentary

I t  i s  g e n e r a l l y  r e c o g n i z e d  t h a t  t h e  c o u r t s  s h o u l d  h a v e  a u ­
t h o r i t y  t o  p r e s c r i b e  r u l e s  o f  p r o c e d u r e  g o v e r n i n g  j u d i c i a l
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p r o c e e d i n g s .  C o m p r e h e n s i v e  r u l e - m a k i n g  a u t h o r i t y  e x i s t s  i n  
m o s t  s t a t e  c o u r t  s y s t e m s  a n d  i n  t h e  f e d e r a l  c o u r t s ,  a n d  m o r e  
l i m i t e d  a u t h o r i t y  h a s  b e e n  c o n f e r r e d  o n  t h e  c o u r t s  i n  m o s t  
o t h e r  j u r i s d i c t i o n s .  T h e  r u l e - m a k i n g  a u t h o r i t y  g o e s  b e y o n d  
a n d  i n v o l v e s  s o m e w h a t  d i f f e r e n t  c o n s i d e r a t i o n s  t h a n  t h e  a u ­
t h o r i t y  t o  p r e s c r i b e  a d m i n i s t r a t i v e  p o l i c y  f o r  t h e  c o u r t s ,  
w h i c h  i s  p r o v i d e d  f o r  i n  S e c t i o n  1 . 3 2 .  T h e  p o w e r  t o  p r e ­
s c r i b e  a d m i n i s t r a t i v e  p o l i c y  i s  e s s e n t i a l l y  a  m a t t e r  o f  i n t e r n a l  
c o n c e r n  t o  t h e  c o u r t  s y s t e m ,  a n d  i s  t h e r e f o r e  u n q u a l i f i e d l y  
a n  i n h e r e n t  j u d i c i a l  p o w e r .  P r o c e d u r a l  r u l e s ,  h o w e v e r ,  h a v e  
b r o a d e r  e f f e c t s  a n d  s h o u l d  b e  t h e  p r o d u c t  o f  a  m o r e  w i d e l y  
r e a c h i n g  p r o c e s s  o f  d e l i b e r a t i o n  a n d  d e c i s i o n .  T h e  l e g i s l a t u r e  
a n d  t h e  b a r  h a v e  a  l e g i t i m a t e  c o n c e r n  w i t h  p r o c e d u r a l  p o l ­
i c y ,  a n d  t h e  l e g i s l a t u r e ,  a s  t h e  p o p u l a r l y  e l e c t e d  r e p r e s e n t a ­
t i v e  o f  t h e  c o m m u n i t y  a s  a  w h o l e ,  s h o u l d  h a v e  t h e  o p p o r ­
t u n i t y  t o  p a r t i c i p a t e  i n  d e t e r m i n i n g  w h a t  t h e  p o l i c y  s h o u l d  b e .  
I t  i s  e s p e c i a l l y  i m p o r t a n t  t h a t  t h e  r u l e - m a k i n g  p o w e r  b e  
e x e r c i s e d  w i t h  p r u d e n t  a n d  d i p l o m a t i c  r e g a r d  f o r  l e g i s l a t i v e  
c o n c e r n  a b o u t  m a t t e r s  o f  g e n e r a l  p u b l i c  i n t e r e s t ,  e v e n  a s  t o  
m a t t e r s  t h a t  m i g h t  t e c h n i c a l l y  b e  d e e m e d  “ p r o c e d u r a l . ”  

T h e r e  a r e  v a r i o u s  p r o c e d u r e s  b y  w h i c h  t h e  v i e w s  o f  t h e  
l e g i s l a t u r e  a n d  o f  t h e  b a r  m a y  b e  b r o u g h t  t o  b e a r  i n  p r o c e ­
d u r a l  r u l e - m a k i n g .  T h e  p r o c e d u r e  u s e d  i n  m a n y  s t a t e s  i s  a s  
f o l l o w s :  T h e  s u p r e m e  c o u r t  e s t a b l i s h e s  d r a f t i n g  c o m m i t t e e s  
c o m p o s e d  o f  j u d g e s ,  l a w y e r s ,  a n d  l e g a l  s c h o l a r s ,  a s s i s t e d  b y  
a  s t a f f ;  t h e  c o m m i t t e e s  p r e p a r e ,  p u b l i c l y  c i r c u l a t e ,  r e v i s e ,  
a n d  f i n a l l y  p r o p o s e  r u l e s  a n d  r u l e  c h a n g e s ;  t h e  c o u r t  c o n ­
s i d e r s  a n d  i f  n e c e s s a r y  r e v i s e s  t h e  p r o p o s a l s  a n d  t h e n  
p r o m u l g a t e s  t h e m  a s  r u l e s  o f  c o u r t .  A n o t h e r  s u c c e s s f u l  p r o ­
c e d u r e ,  u s e d  i n  s u c h  s t a t e s  a s  C a l i f o r n i a ,  i n v o l v e s  a  r u l e -  
m a k i n g  b o d y  t h a t  i s  c o m p o s e d  o f  j u d g e s  o f  v a r i o u s  c o u r t s ,  
l a w y e r s ,  l e g a l  s c h o l a r s ,  a n d  r e p r e s e n t a t i v e s  o f  t h e  l e g i s l a ­
t u r e .  T h e  r u l e - m a k i n g  b o d y ,  a s s i s t e d  b y  s t a f f ,  d r a f t s  a n d  c i r ­
c u l a t e s  r u l e  p r o p o s a l s ,  m a k e s  r e v i s i o n s  i f  n e c e s s a r y  i n  l i g h t  
o f  r e s p o n s e s  t o  t h e  c i r c u l a t i o n ,  a n d  t h e n  p r o m u l g a t e s  t h e
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r u l e s  o r  r u l e  c h a n g e s .  T h e  p r o c e d u r e  i n  t h e  f e d e r a l  s y s t e m  
h a s  a l s o  p r o v e d  v e r y  s u c c e s s f u l .  A  r u l e s  c o m m i t t e e  c o n s i s t ­
i n g  o f  j u d g e s ,  l a w y e r s ,  a n d  l e g a l  s c h o l a r s  i s  e s t a b l i s h e d  b y  
t h e  s u p r e m e  c o u r t :  t h e  c o m m i t t e e  d r a f t s  a n d  c i r c u l a t e s  r u l e  
p r o p o s a l s  a n d  s u b m i t s  t h e m  f o r  a p p r o v a l  b y  t h e  c o u r t :  i f  t h e  
c o u r t  a p p r o v e s  t h e m ,  t h e y  a r e  s u b m i t t e d  t o  t h e  l e g i s l a t u r e  
f o r  r e v i e w ;  i f  t h e  l e g i s l a t u r e  d o e s  n o t  r e j e c t  t h e m ,  t h e y  b e ­
c o m e  e f f e c t i v e .

T h e  e s s e n t i a l  f e a t u r e s  o f  a  b a l a n c e d  a n d  e f f e c t i v e  r u l e -  
m a k i n g  p r o c e d u r e  a r e  t h e  p a r t i c i p a t i o n  o f  j u d g e s ,  l a w y e r s ,  
l e g a l  s c h o l a r s ,  a n d  l e g i s l a t o r s  i n  d e l i b e r a t i o n s  c o n c e r n i n g  t h e  
r u l e s  t h e  p r o v i s i o n  o f  s t a f f  a s s i s t a n c e  f o r  r e s e a r c h  a n d  d r a f t ­
i n g  a n d  p u b l i c  c i r c u l a t i o n  o f  p r o p o s a l s  f o r  r e v i e w  a n d  c o m ­
m e n t  b e f o r e  t h e i r  a d o p t i o n .  B y  m e a n s  o f  s u c h  a  p r o c e d u r e ,  
p r i m a r y  r e s p o n s i b i l i t y  f o r  p r o c e d u r a l  r u l e s  r e s t s  w i t h  t h e  
c o u r t  s y s t e m .  T h e  j u d i c i a r y  h a s  s p e c i a l  f a m i l i a r i t y  w i t h  t h e  
p r o b l e m s  o f  a p p l y i n g  a n d  e n f o r c i n g  r u l e s  o f  p r o c e d u r e ;  i t  c a n  
g i v e  a t t e n t i o n  m o r e  p r o m p t l y  a n d  i n t e n s i v e l y  t h a n  t h e  l e g i s ­
l a t u r e  t o  p r o b l e m s  o f  p r o c e d u r e  a s  t h e y  a r i s e ,  a n d  i t  m a y  b e  
l e s s  s u s c e p t i b l e  t o  t h e  i n f l u e n c e  o f  s p e c i a l  i n t e r e s t s  t h a t  
w o u l d  o p p o s e  o r  p r o m o t e  p r o c e d u r a l  c h a n g e .  T h e  j u d i c i a r y  
i s  a l s o  a b l e  m o r e  f r e e l y  a n d  e a s i l y  t o  e n l i s t  t h e  h e l p  o f  s p e ­
c i a l i s t s  i n  l i t i g a t i o n  a m o n g  t h e  b a r  i n  f o r m u l a t i n g  p r o c e d u r a l  
r u l e s .

T h e  s c o p e  o f  t h e  r u l e - m a k i n g  a u t h o r i t y  s h o u l d  e x t e n d  t o  
a l l  t y p e s  o f  r u l e s  t h a t  m a y  a p p r o p r i a t e l y  b e  c a l l e d  “ p r o c e ­

d u r a l ”  a s  d i s t i n c t  f r o m  “ s u b s t a n t i v e . ”  T h i s  i n c l u d e s  b o t h  
c i v i l  a n d  c r i m i n a l  r u l e s ,  a n d  c a n  i n c l u d e  r u l e s  o f  e v i d e n c e ,  i n  
a l l  c o u r t s  i n  t h e  s y s t e m .  T h e r e  i s  n o  d i s t i n c t  b o u n d a r y  b e ­
t w e e n  “ p r o c e d u r a l ”  r u l e s  a n d  r u l e s  o f  “ s u b s t a n t i v e ”  l a w ,  
j u s t  a s  t h e r e  i s  n o n e  b e t w e e n  “ p r o c e d u r a l ”  r u l e s  a n d  c o u r t  
a d m i n i s t r a t i v e  r e g u l a t i o n s .  S e e  t h e  C o m m e n t a r y  t o  S e c ­
t i o n  1 . 1 1 ( d ) .  J u d i c i a l  e x e r c i s e  o f  t h e  r u l e - m a k i n g  p o w e r  
s h o u l d  n o t  e n c r o a c h  o n  t h e  l e g i s l a t u r e ’ s  s u p r e m a c y  i n  m a t ­
t e r s  o f  s u b s t a n t i v e  l a w ,  b u t  t h e  d i f f i c u l t  q u e s t i o n  i s  h o w  t o
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i d e n t i f y  a n d  p r e s e r v e  t h i s  d i v i s i o n  o f  r e s p o n s i b i l i t i e s .  A l l  
p r o c e d u r a l  r u l e s  h a v e  s o m e  e f f e c t s ,  o f t e n  v e r y  s i g n i f i c a n t  
o n e s ,  o n  t h e  e n j o y m e n t  o f  s u b s t a n t i v e  r i g h t s .  H e n c e ,  a l l  p r o ­
c e d u r a l  r u l e s  h a v e  s u b s t a n t i v e  l e g a l  i m p l i c a t i o n s .  A t  t h e  
s a m e  t i m e ,  b e c a u s e  s u b s t a n t i v e  l e g a l  r u l e s  o r d i n a r i l y  i m p l y  
t h e  p o s s i b i l i t y  o f  e n f o r c e m e n t  b y  j u d i c i a l  p r o c e d u r e s ,  a l m o s t  
a l l  s u b s t a n t i v e  l a w  h a s  p r o c e d u r a l  i m p l i c a t i o n s .

T h e s e  i n t e r c o n n e c t i o n s  m a k e  i t  i m p o s s i b l e  t o  d e f i n e  t h e  
s c o p e  o f  t h e  r u l e - m a k i n g  p o w e r  i n  p r e c i s e  a n d  e n d u r i n g  
t e r m s .  F u r t h e r m o r e ,  s o m e  c l e a r l y  p r o c e d u r a l  r u l e s  a r e  o f  
s u c h  g r e a t  g e n e r a l  s i g n i f i c a n c e  t h a t  t h e y  s h o u l d  n o t  b e  m o d i ­
f i e d  e x c e p t  b y  a  p r o c e d u r e ,  s u c h  a s  l e g i s l a t i o n  o r  c o n s t i t u ­
t i o n a l  r e v i s i o n ,  t h a t  i n v o l v e s  g e n e r a l  p o l i t i c a l  a s s e n t .  T h e  
r i g h t  t o  j u r y  t r i a l ,  f o r  e x a m p l e ,  i s  i n  t h i s  c a t e g o r y .

T h e  p r o p e r  b o u n d a r i e s  o f  t h e  r u l e - m a k i n g  p o w e r  m u s t  
t h e r e f o r e  b e  w o r k e d  o u t  b y  p r o c e s s e s  t h a t  g o  b e y o n d  s t r i c t  
l e g a l  d e f i n i t i o n .  O n e  o f  t h e s e  p r o c e s s e s  i s  r e f e r e n c e  t o  l e g a l  
t r a d i t i o n  a n d  p r e c e d e n t .  I n  a n y  p a r t i c u l a r  j u r i s d i c t i o n ,  m a n y  
t y p e s  o f  r u l e s  t h a t  c o u l d  b e  c a t e g o r i z e d  a s  e i t h e r  s u b s t a n t i v e  
o r  p r o c e d u r a l  h a v e  l o n g  b e e n  r e g a r d e d  a s  i n  t h e  p r o v i n c e  
e i t h e r  o f  t h e  l e g i s l a t u r e  o r  o f  t h e  c o u r t s .  T h u s ,  s t a t u t e s  o f  
l i m i t a t i o n s  a n d  r u l e s  r e g a r d i n g  s u r v i v a l  o f  c a u s e s  o f  a c t i o n  
h a v e  b e e n  t r e a t e d  a s  s u b s t a n t i v e  a n d  t h e r e f o r e  s u b j e c t  t o  
l e g i s l a t i v e  m a n d a t e ,  w h i l e  r u l e s  o f  d i s c o v e r y  n a v e  b e e n  
t r e a t e d  a s  p r o c e d u r a l  e v e n  t h o u g h  t h e y  m a y  i n v o l v e  v e r y  
s e n s i t i v e  q u e s t i o n s  o f  p u b l i c  p o l i c y .  D u e  r e c o g n i t i o n  o f  h i s ­
t o r i c a l  c a t e g o r i z a t i o n s  s u c h  a s  t h e s e  p e r m i t s  a c c o m m o d a t i o n  
o f  t h e  l e g i s l a t i v e  a n d  j u d i c i a l  s p h e r e s  o f  a u t h o r i t y  w i t h o u t  a  
g e n e r a l  d e f i n i t i o n  o f  t h e  b o u n d a r y  b e t w e e n  t h e m .  A n o t h e r  
p r o c e s s  f o r  d e t e r m i n i n g  t h e  b o u n d a r y  b e t w e e n  s u b s t a n c e  
a n d  p r o c e d u r e  i n v o l v e s  o n e  f o r m  o r  a n o t h e r  o f  c o n s u l t a t i o n  
a n d  j o i n t  d e l i b e r a t i o n .  T h i s  c a n  b e  a c h i e v e d  t h r o u g h  s u c h  
m e c h a n i s m s  a s  l a w - r e v i s i o n  c o m m i s s i o n s  a n d  a d  hoc  s t u d y  
c o m m i t t e e s  a n d  c o m m i s s i o n s ,  i n  w h i c h  r e p r e s e n t a t i v e s  o f  
t h e  l e g i s l a t u r e ,  t h e  b a r ,  a n d  t h e  j u d i c i a r y  a r e  p a r t i c i p a n t s .
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Ru le-M ak ing : A P rob lem  in Const itu t iona l R ev is ion .  1 0 7  
U .  P a .  L .  R e v .  1 ( 1 9 5 8 ) .  

i W r i g h t .  P ro cedu ra l Re fo rm : I t s  L im ita t ions and  I t s  F u ­
tu re .  1 G a .  L .  R e v .  5 6 3  ( 1 9 6 7 '

J o i n e r  &  M i l l e r .  Ru le s  o f  P rac tice  and P rocedure : A 
S iu d y  o f  J u d ic ia l  Ru le-Mak ing .  55  M i c h .  L .  R e v .  6 2 3  
( 1 9 5 7 ) .

N e w  Y o r k  S t a t e  A d v i s o r y  C o m m i t t e e  o n  P r a c t i c e  
&  P r o c e d l  i e .  P r e l i m . R e p o r t  N o . 3 ,  R u l e - M a k i n g  
P o w e r  ( 1 9 5 9 ) .

C u r d ,  Sub s tan ce  and  P rocedu re  in Ru le-Mak ing .  51 W .  
i V a .  L . Q .  3 4 ( 1 9 4 8 ) .

N o t e ,  Courts —Ru le-M ak ing  Power.  4 3  N . Y . U . L .  R e v .  
7 7 6 ( 1 9 6 8 ) .

1 . 3 2  A d m i n i s t r a t i v e  P o l i c y .
( a )  A u t h o r i t y .  T h e  a u t h o r i t y  t o  m a k e  p o l i c y  f o r  a d m i n i s ­

t r a t i o n  o f  t h e  c o u r t s ,  p r o v i d e d  i n  S e c t i o n  1 . 1 1 ( d ) ,  s h o u l d  b e  
v e s t e d  i n  a  j u d i c i a l  c o u n c i l  r e p r e s e n t a t i v e  o f  a l l  t h e  c o u r t s  o f  
t h e  s y s t e m  o r  i n  t h e  m e m b e r s  o f  t h e  s u p r e m e  c o u r t  s i t t i n g  a s  
a  j u d i c i a l  c o u n c i l .  T h e  c h i e f  j u s t i c e  s h o u l d  b e  t h e  c o u n c i l ’ s  
p r e s i d i n g  o f f i c e r .  T h e  c o u n c i l  s h o u l d  p r e s c r i b e  p o l i c y  i n  t h e  
f o r m  o f  r u l e s  a n d  r e g u l a t i o n s  a n d  s h o u l d  o b t a i n  s t a f f  a n d  

* r e s e a r c h  a s s i s t a n c e  a s  n e e d e d  i n  d e v e l o p i n g  p o l i c y  a n d  e v a l ­
u a t i n g  i t s  e f f e c t s .  A  j u d i c i a l  c o u n c i l  r e p r e s e n t i n g  j u d g e s  o f  
a l l  t h e  c o u r t s  i n  t h e  s y s t e m  s h o u l d  b e  c o n s t i t u t e d  i n  a c c o r d ­
a n c e  w i t h  t h e  f o l l o w i n g  p r i n c i p l e s :

( i )  T h e  c o u n c i l  s h o u l d  h a v e  a  m e m b e r s h i p  o f  a p p r o x i -  
! m a t e l y  12 t o  15 .

( i i )  T h e  m e m b e r s  s h o u l d  i n c l u d e  j u d g e s  a n d  j u d i c i a l
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ALASKA

Rulemaking authority in Alaska rests witnin the supreme court, sub­
ject to change by a two-thirds vote of each house of the legislature. 
.M a ska Const, art. IV, § 15.

The judicial article defines the extent of rulemaking authority, 
'irst, it places the judicial power of the state in a supreme court,
■aiong others, and establishes a unified judicial system for operation 
n d  administration. Alaska Const, art. IV, § 1. It then grants the 
-upreme court authority to make and promulgate rules for court adminis- 
-ration and civil and criminal procedure. Id. § 15. The procedural/ 
_ubstantive issue is discussed in the context of judicial rulanaking 
tn Channel Flying Oo. v. Bernhardt, 451 P. 2d 570 (Alaska 1969), 
statute defining a right held to be "substantive"); and in City of 

Valdez v. Valdez Development Co., 506 P. 2d 1279 (Alaska 1973),
'statute providing for postponement of civil proceeding found to be 
"procedural").

In general, court rules invalidate conflicting procedural statutes* 
Valdez, supra; Winegardner v. Greater Anchorage Area Borough, 534 P. 
id 541 (Alaska 1975). Although court rules may be changed by a two- 
thirds vote of the legislature, legislative changes of procedural rules 
must be explicit in their intent to effect such change, or they will be 
ineffectual. Legee v. Martin, 379 P. 2d 447 (Alaska 1963); Ware v.
City of Anchoracre, 439 P. 2^ 793 (Alaska 1968).

R u le m a k in g  A u t h o r i t y

II. Rulemaking Process

Procedures for developing and adopting court rules are not 
specified in the constitution, the statutes or the court rules. How­
ever, the judicial council conducts studies and makes reccrrmendations 
to the supreme court and legislature. Alaska Const, art. IV, §§8,9 
(1973).

In addition, the supreme court has established standing advisory 
oonmittees on both civil and criminal rules. Suggestions regarding 
rule changes are initially directed to the Administrative Director of 
the Courts. In the event that the recommended change is deemed to be 
•warranted it is then referred to the standing committee which m y  make 
reccmmendations to the court.

A  number of groups have participated in the development of court 
rules with varying degrees of significance attached to Lneir contribu­
tions. The court's standing advisory carmittees and the court's staff 
were found to have made very significant contributions. Other supreme 
court carmittees and the suggestions of individuals, attorneys and 
judges were found to have been moderately significant in terms of input. 
The contributions of the judicial council and bar carmittees were .
found to have only been slightly significant. Of the mechanisms utilize^ 
in the development and adoption of court rules one, ccrrment periods, was 
found to have been very significant. Prior publication of proposed rules 
was found to be moderately significant. Although open hearings were

5



ALASKA

found to be only slightly significant in this process, this mechanism 
had only been used once— proposed revisions of the Rules of Children's 
Procedure.

Of the various advisory groups involved in the rulemaking process, 
three groups (the standing committees, the judicial council and the bar) 
have permanent conmittees dealing with this subject area. Ad hoc comrut- 
tees are established by the judges' association to deal with matters of 
concern to these groups. These associations and the court's administra­
tive staff are the only two groups which deal with both procedural and 
administrative rules. The court's standing conmittees, legal staff and 
the judicial council are the three groups which deal with procedural 
matters. Although bar conmittees were listed as dealing with administra­
tive rules, these rules are primarily bar rules.

Of the groups participating in the process of developing, drafting 
and formulating court rules only one (the judicial council) is provided 
for by the state constitution. Appointments to the judicial council 
are made by the governor and the state bar association. Traditionally, 
the ad hoc bar carmittees, which are created at the request of the court, 
are appointed by the Board of Governors of the state bar. The court's 
own standing conmittees as well as the ad hoc carmittees of judges 
appointed frorr the judge's associations are all appointed by the chief 
justice. Generally, the court has found that committees appointed to 
review proposals dealing with court rules, both ad hoc ard standing, 
offer considerable assistance to the court. Since these individuals 
are experienced practitioners who will be affected by the proposed rules 
they provide critical and thoughtful carmentary.

III. Notice and Distribution of Rules

A  regular mailing list is maintained for distribution of all 
adopted court rules. Although proposed rules have no established mail­
ing list they are circulated to individuals and/or agencies which are 
directly affected by such rules. Among those to whom adopted rules are 
normally distributed are justices, judges, magistrates, court clerks, 
law librarians, court administrators, members of the Alaska Bar Associa­
tion and representatives of both the executive and legislative branches 
of government. One may be added to this list by request directed to the 
clerk of the supreme court. The court promulgating the rules bears the 
financial cost of printing and distributing such miles. Individual 
orders, either adopting new rules or amending existing rules, are mailed 
out to the persons included in the above distribution lists as well as 
to the official publishing ccnpany. The publisher, the Book Publishing 
Company, is a private concern which sells volumes of rules to individ­
uals.

6
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The legislature has attempted to supersede existing court rules 
:n many occasions. However, there is rarely a "dispute" involved. In 
tr.e event the legislature follows the procedures established in article 

section 15, of the Alaska Constitution, the rule is changed. If not,
± s rule prevails over any conflicting statutes (See Civil Rule 93, and 
.'riminal Rule 52, for a statement of this proposition). Similarly, the 
■curt has also superseded existing statutes through the adoDtion of 
court rules.

When proposed rules, or amendments to the existing rules are 
circulated for carment, or in the event that hearings are held, differ­
ing opinions are frequently expressed. For example, in 1964 a  dispute 
arose between the supreme court and the Alaska State Bar Association 
regarding the court's inherent supervisory authority over bar associa­
tion matters. The dispute was resolved amicably when the court included 
the state bar's Board of Governors in the process of considering such 
rules. The court has promulgated rules concerning the practice of law, 
admission to. the bar, discipline and other matters of this nature. 
ever, for the most part, the court has relied heavily upon the recommen^^F 
cations of the Board of Governors.

-J. R u le m a k in g  C h a l l e n g e s

#
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V. Uses of the Rulemaking Power

Sources of
Rulemaking Areas______________________ Rule*______• A uthority**

Appellate Procedure x l C

Civil Procedure x2 c

Criminal Procedure x3 c
Admission to Bar x< I
Attorney Discipline x 5 I
Judicial Discipline

Judicial Code of Ethics X6 I
Professional Corporations

Client Security Fund

Attorney Fees X? c
Rules of Evidence

Pattern Jury Instructions

Statutes of Limitations

Superintendence of General Trial Courts x8 c
Superintendence of Limited Courts x9 c
Assignment of Judges X10 c
Creation of Judgeships x1 -̂ s
Court Boundaries

Court Financing

Court Costs x12 c
Courtroom Facilities

Courtroom Security

Superintendence of Support Personnel

Other Rules of Procedure x!3 c
Licensing and Special Practice Problems

Juvenile Procedure

Traffic

Supreme Court Practice

8
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* An x in this column indicates that rules have been promulgated 
this area. The specific rules are cited in the footnotes belcw.

** Source Key: C = Constitutional
S = Statutory 
I = Inherent

FOOTNOTES

'. Rules of the Suprgre Court. (1962).

... Rules of Civil Procedure (1962).

1. Rules of Criminal Procedure (1962).

4. Alaska Bar Rules, Rule 11 (1962). 

i. Id. Rule 1 (1962).

6. Canons of Judicial Ethics (1962).

7. Rules of the Supreme Court, Rules 37(d), 39, 43(e); Rules of Civil 
Procedure, Rules 30(g), 37(c), 37(1), 56(g), 7 2 (k), 82.

3. Rules of Administration (1962).

9. Id.

10. Id. Rules 24, 33, 39.

11. Id. Rule 31.

12. Id. Rules 7, 11-14, 16; Rules of Civil Procedure, Rules 54(d), 79.

13. Rules of Probate Procedure (1962); Rule., of Juvenile Procedure (1962).

. U s e s  o f  t h e  R u le m a k in g  P o w e r  ( c o n t . )
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A d m i n i s t r a t i v e  R u i .e s 39

Rule 39. Vital Statistics.
Tin- presid ing judge shall designate d is tric t judges, magis­

trates, or ju d ic ia l employees to perform a il o f the functions and 
duties w ith  respect to the preparation, f ilin g  and recording o f 
v ita l statistics, and the m a in ta in ing  o f records incident thereto, 
d1 provided by law  and in  accordance w ith  the regulations and 
instructions o f the Bureau o f V ita l S tatistics.

Rule 39.5. Standing Advisory Committee on 
Rules.

(a) The supreme court sha ll appoint s tand ing advisory com­
mittees on rules to assist the supreme court in executing its  rule 
m aking  power under A rtic le  IV , Section 15 o f the A laska Con­
stitu tion . The committees sha ll carry on a continuous study o f 
the operation and effect o f the genera’ rules o f practice and 
procedure now or hereafter in  use as prescribed by the supreme 
court for the courts o f the state. Such changes in  and additions 
to those rules as the committees may deem desirable to promote 
s im p lic ity  in  procedure, fairness in  adm in is tra tion , the jus t 
determ ination o f litiga tion , and the e lim ina tion  o f un jus ti­
fiab le  expense and delay sha ll be recommended by the com m it­
tees from tim e to time to the supreme court for its  consideration. 
The supreme court shall appoint such mem bers o f the jud ic ia ry , 
A laska Bar Association and other qua lified  persons to the 
committees as i t  deems advisable. The members o f the com­
mittees sha ll serve w ithou t compensation. However, the mem­
bers w ill be reimbursed for per diem and travel expenses 
incident to the ir duties as members o f the committees.

(b) A n y  person may propose to the supreme court rules or 
changes in  the rules governing practice and procedure in  c iv il 
and c rim in a l cases and govern ing adm in is tra tion  o f a ll courts. 
Such proposals must be in w ritin g  and include a statement o f 
the reasons for the proposed rules or changes. A ll proposals 
sha ll be subm itted to the adm in is tra tive  director o f courts at 
Anchorage. (Supreme Court Order 443 effective November 13, 
19801
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U N I V E R S I T Y  O F  V l f R l N I A
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S C H O O L  O F  L A W

A p r i l  6 , 1 9 7 8

T h e  H o n o r a b l e  J a y  A .  R a b i n o w i t z  
S u p r e m e  C o u r t  J u s t i c e  
S t a t e  o f  A l a s k a  
P . O . B o x  8 5 0
F a i r b a n k s ,  A l a s k a  9 9 7 0 7

D e a r  J u s t i c e  R a b i n o w i t z :

I t  w a s  n i c e  o f  y o u  t o  f i n d  t h e  t i m e  i n  A t l a n t a  
t o  h a \ / e  l u n c h  w i t h  H a r v e y  P e r l m a n  a n d  m e  a n d  t o  t a l k  
a b o u t  t h e  p r o p o s e d  p r o j e c t  t o  d e v e l o p  j u r y  i n s t r u c t i o n s  
f o r  A l a s k a .  D u r i n g  l u n c h ,  w e  t u r n e d  f r o m  t h e  s u b j e c t  
o f  j u r y  i n s t r u c t i o n s  t o  r u l e  d r a f t i n g .  I  o f f e r e d  s o m e  
i d e a s  w h i c h  y o u  s u g g e s t e d  t h a t  I  p u t  i n  w r i t i n g .
T h i s  l e t t e r  r e p r e s e n t s  m y  e f f o r t  t o  d o  s o .

D u r i n g  t h e  c o u r s e  o f  m y  p r e p a r a t i o n  o f  R u l e s  o f  
E v i d e n c e  f o r  A l a s k a ,  I  h a v e  h a d  o c c a s i o n  t o  e x a m i n e  
m a n y  o f  t h e  p r o c e d u r a l  r u l e s  t h a t  y o u r  C o u r t  h a s  a d o p t e d  
A l t h o u g h  I  h a v e  s t u d i e d  t h e  c r i m i n a l  a n d  c i v i l  r u l e s  
m o r e  c a r e f u l l y  t h a n  o t h e r s ,  f r o m  t i m e  t o  t i m e  I  
h a v e  b e e n  f o r c e d  t o  l o o k  a t  t h e  C h i l d r e n ' s  R u l e s ,  
t h e  A d m i n i s t r a t i v e  R u l e s ,  a n d  o t h e r s .  O n e  t h i n g  
l e a p s  o u t  f r o m  e v e n  a  c u r s o r y  e x a m i n a t i o n  o f  t h e s e  
v a r i o u s  s e t s  o f  r u l e s :  A l a s k a  f o l l o w s  t h e  f e d e r a l  
m o d e l  a s  m u c h  a s  i t  c a n ,  b u t  i n  m a n y  i m p o r t a n t  r e s p e c t s  
A l a s k a  g o e s  i t s  o w n  w a y .

B e c a u s e  y o u r  C o u r t  h a s  d e m o n s t r a t e d  t h a t  i t  p r i z e s  
c o n f o r m i t y  t o  f e d e r a l  d r a f t s  o n l y  u p  t o  a  p o i n t ,  
a n d  b e c a u s e  y o u r  C o u r t  h a s  b e e n  i n n o v a t i v e  w h e r e  
f e w  o t h e r  c o u r t s  h a v e  d a r e d  t r e a d  ( e . g . , y e a r  a t t o r n e y ' s  
f e e s  r u l e ) ,  i t  s e e m s  t o  m e  t h a t

I t  i s  d o u b t f u l  
t h a t  a n y  o n e  p e r s o n  w i l l  h a v e  t h e  k i n d  o f  e x p e r t i s e  
i n  s o  m a n y  d i f f e r e n t  a r e a s — c i v i l  l a w ,  c r i m i n a l  l a w ,  
a d m i n i s t r a t i v e  l a w ,  j u v e n i l e  a n d  f a m i l y  p r o c e e d i n g s ,  
e t c , — t h a t  y o u  s u r e l y  w i l l  d e m a n d  o f  a  r u l e - d r a t t e r . 
F o r  a  c o u r t  t h a t  a p p a r e n t l y  w a n t s  t h e  b e s t  o f  r u l e s ,  
t h e  b e s t  o f  d r a f t e r s  i s  n e e d e d .  A n d  t h e r e  m a y  b e  
s o m e o n e  w h o  i s  t h e  b e s t  i n  a l l  t h e s e  a r e a s .  B u t  
t h a t  p e r s o n  i s  u n k n o w n  t o  m e .
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I f  n o  p e r s o n  i s  h i r e d  t o  d r a f t  r u l e s ,  t h e  p r o b l e m  
o f  h o w  t o  m a k e  n e c e s s a r y  c h a n g e s  a n d  t o  i m p r o v e  t h e  
r u l e s  o n  a  c o n t i n u i n g  b a s i s  r e m a i n s . 
a r e  a n  a n s w e r ,  b u t  a  o n e ,  « * a a j » e  t h e  o n l y
A d v i s o r y  C o m m i t t e e s  t h a t  w o r k  w e l l  a r e  t h o s e  c o m p o s e d

o r  w h o  w h o  w i l l  h a v e  s e r v e d  s o  o f t e n  i n  t h e  p a s t  
t h a t  i t  i s  u n f a i r  t o  a s k  t h e m  t o  s e r v e  a g a i n .

I  w o u l d  
o f  t h e  f o l l o w i n g

t h a t  y o u  c o n s i d e r  d o i n g  a l l

I w m . F o r  e x a m p l e ,  y o u  m i g h t  
a r r L  . g e  w i t h  m e  t o  b e  a  C o n t i n u i n g  A d v i s o r  o n  R u l e s  
o f  E v i d e n c e  ( i f  t h e y  a r e  e v e r  a d o p t e d ) .  T h e  a r r a n g e m e n t  
t h a t  I  f o r e s e e  i s  o n e  w h e r e  t h e  A d v i s o r  i s  n o t  p a i d  a n y  
r e t a i n e r ,  b u t  i s  o n l y  p a i d  f o r  w o r k  a c t u a l l y  d o n e  a t  
t h e  r e q u e s t  o f  t h e  C o u r t .  A s  I  s e e  i t ,  y o u  g e t  t h e  b e n e f i t  
o f  t h e  c o n s t a n t  w o r k  t h a t  s p e c i a l i s t s  d o  t o  k e e p  t h e m s e l v e s  
c u r r e n t  w i t h o u t  p a y i n g  f o r  i t  ( e x e u n t  i n  t h e  s e n s e  t h a t  
a  s p e c i a l t y  i s  r e f l e c t e d  i n  a n  h o u r l y  r a t e )  .  WE•“ • ' n r r V ^

w h e n  n e w  r u l e s
o r  n e e d e d ,  o r  w h e n  y o u  w a n t  t o  k n o w  w h e t h e r  c h a n g e  o r  
n e w  r u l e s  s h o u l d  b e  c o n s i d e r e d ,  3— — n f l r i  a a i a r f e — —

, w h i c h  o p i n i o n  m i g h t  i n c l u d e  s u p p l y i n g

* Y o u  w o u l d  h a v e  t h e  o p t i o n  o f  s e e k i n g  a n  o p i n i o n  f r o m  
t h e  A d v i s o r  d e s c r i b e d  i n  p a r a .  2 : •

( o r  h i r e
a  l a v ?  c l e r k  w h o  w i l l  d o  p r i m a r i l y  a d m i n i s t r a t i v e  w o r k ,  w h i c h  
c o u l d  i n c l u d e  b u t  n e e d  n o t  b e  c o n f i n e d  t o  w o r k  o n  t h e  r u l e s )

r u l e s .  B y  t e c h n i c a l  c h a n g e s  I  m e a n  s l i g h t  c h a n g e s  t h a t  
d o  n o t  i n v o l v e  d i f f i c u l t  p o l i c y  q u e s t i o n s .

T h i s
w m

t h e t h a t  a r e

A s s u m i n g  t h a t  a  t e c h n i c a l  
c h a n g e  s h o u l d  b e  m a d e ,  t h e  s t a f f  p e r s o n  c o u l d  s u g g e s t  
a p p r o p r i a t e  l a n g u a g e .  T h i s  s a m e  p e r s o n  s h o u l d  b e  r e s p o n s i b l e  
f o r  c o l l e c t i n g  a l l  S u p r e m e  C o u r t  d e c i s i o n s  i n t e r p r e t i n g  o r  
d i s c u s s i n g  a t  l e n g t h  a n y  r u l e s  a n d  c o l l a t i n g  t h e m  s o  t h a t  
t h e y  a r e  r e t r i e v a b l e  u p o n  t h e  r e q u e s t  o f  a n y  J u s t i c e . *
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y o u  w i t h  n e c e s s a r y  r u l e s .  T o  g e t  t h e  b e s t  p o s s i b l e  e x p e r t i s e ,  
y o u  w o u l d  n o t  w a n t  t o  g e t  t h e  s a m e  p e r s o  . t o  b e  a n  A d v i s o r  

t o o  m a n y  t h i n g s ,  a l t h o u g h  t h e r e  i s  n o  r e a s o n  w h y  a  
p e r s o n  c o u l d  n o t  a d v i s e  o n  t w o  d i f f e r e n t  s e t s  o f  r u l e s .

Ct h i s  s h o u l d  b e  
r a r e  i f  r u l e s  a r e  n o t  t o  b e  t i e d  u p  i n  c o m m i t t e e  o n  a  
r e g u l a r  b a s i s ) ■ T h e  C o u r t  c o u l d  a s k  s p e c i f i c  j u d g e s ,  
o r g a n i z a t i o n s ,  o r  l a w y e r s  f o r  c o m m e n t s  i f  i t  w i s h e d ,  
a  p r o c e d u r e  t h a t  w o u l d  r e s e m b l e  a n  i n f o r m a l  c o m m i t t e e .
Y o u  c o u l d  r u n  a  c o s t - b e n e f i t  s t u d y  o n  t h i s  i d e a ,  b u t  
I  w o u l d  b e t  t h a t  t h e  e x p e r t s  w i l l  w o r k  m o r e  e f f i c i e n t l y  
a n d  p r o v i d e  b e t t e r  r u l e s  t h a n  a  p e r m a n e n t  r u l e - d r a f t e r .

I n  o t h e r  w o r d s ,  i f  y o u  g e t  p e o p l e  
i n t e r e s t e d  i n  A l a s k a  l a w ,  y o u  c a n  p r o b a b l y  i n t e r e s t  t h e m  
i n  h e l p i n g  s o l v e  p r o b l e m s  t h a t  m a y  i n v o l v e  i s s u e s  
t h a t  g o  w e l l  b e y o n d  t h e  r u l e s  o n  w h i c h  t h e y  a r e  a d v i s i n g .  
A c t u a l l y  y o u  c a n  j u s t  c o n s i d e r  a n y  a d v i s o r s  t o  b e  
p a r t  o f  w h a t  y o u  e n v i s i o n  a s  a  c o m m i t t e e .  T h e  p o i n t  
i s  t h a t  y o u  w o u l d  h a v e  p e o p l e  w i t h  a  c l o s e  r e l  t i o n  
t o  t h e  S t a t e  w h o  m i g h t  b e  u s e f u l  i n  s o l v i n g  t h e  
m a c r o  p r o b l e m s  a s  w i l l  a s  t h e  m i c r o  p r o b l e m s  o f  
i n d i v i d u a l  r u l e s .

4 .  A r r a n g e  w i t h  y o u r  p u b l i s h e r  o f  r u l e s  ( T h e  
B o o k  C o . ,  I  b e l i e v e )  f o r  a  d e c e n t  a r r a n g e m e n t  o f  
a n n o t a t i o n s .  I f  y o u  p r o v i d e  t h e  a n n o t a t i o n s ,  p e r h a p s  
t h e  s t a f f  p e r s o n  m e n t i o n e d ,  i n  1 . ,  a b o v e ,  s h o u l d  s u g g e s t  
t h e  o r d e r .  I f  y o u  d o  n o t  d o  t h e  a n n o t a t i o n s ,  p e r h a p s  y  . 
y o u  i Q p J l d  a s s i g n  t h e m  t o  t h e  s t a f f  p e r s o n ! '  1 U

T h e  I w t t a O H R t a t a p e  w o u l d  s e e m  t o  b e  aaam m m & atolm m M *

I f  t h e  f i r s t  o r  l a s t  o p t i o n s  c a n  b e  m a d e  t o  w o r k ,  i t  
w i l l  b e  a n o t h e r  " f i r s t "  f o r  A l a s k a .

S i n c e r e l y

S t e p h e n  A .  S a l t z b u r g  
P r o f e s s o r  o f  L a w



* I t  i s  l e s s  e x p e n l ^ e ,  o f  c o u r s e ,  t o  h a v e  t h ^ ^ u b l i s h c r  
d o  t h e  a n n o t a t i o n s .  I f  T h e  B o o k  C o .  c a n n o t  d o  a  b e t t e r  
j o b  o f  o r g a n i z i n g ,  y o u  m i g h t  t h i n k  a b o u t  a n o t h e r  p u b l i s h e r  
E v e n  i f  t h e  p u b l i s h e r  d o e s  d o  t h e  a n n o t a t i o n s ,  i t  i s  
a  g o o d  i d e a  t o  h a v e  s o m e o n e  c o l l e c t  t h e  c a s e s  s o  t h a t  
y o u  h a v e  t h e m  a v a i l a b l e  a t  t h e  m o m e n t  a n y  m e m b e r  o f  t h e  
C o u r t  w a n t s  t o  s e e  t h e m .  M o r e o v e r ,  i t  i s  a  g o o d  i d e a  
t o  h a v e  o n e  p e r s o n  c o l l e c t  t h e  s u g g e s t i o n s  a n d  c r i t i c i s m s  
o f  b e n c h  a n d  b a r .
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M E M O R A N D U M

TO C h i e f  J u s t i c e  B u r k e  
J u s t i c e  R a b i n o w i t z  
J u s t i c e  C o n n o r  
J u s t i c e  M a t t h e w s  
J u s t i c e  C o m p t o n

I N F O A r t h u r  H .  S n o w d e n ,  I I  
K a r l a  F o r s y t h e  
R o b e r t  D .  B a c o n

FROM T h o m a s  B .  S t e w a r t

S U B J E C T :  P r o c e d u r e  f o r  R u l e  C h a n g e s

T h i s  m e m o r a n d u m  i s  i n  e x p l a n a t i o n  o f  a  p r o p o s a l  f o r  
p r o c e d u r e s  f o r  e f f e c t i n g  c h a n g e s  i n  c o u r t  r u l e s .  T h e  p r o p o s a l ,  
m a d e  p u r s u a n t  t o  d i r e c t i o n  o f  t h e  s u p r e m e  c o u r t  a t  i t s  A u g u s t ,  
1 9 8 2 ,  a d m i n i s t r a t i v e  c o n f e r e n c e ,  i n c l u d e s  r e c o m m e n d a t i o n s  n o t  
o n l y  f o r  p r o c e d u r e s  t o  e f f e c t  r u l e  c h a n g e s  b u t  a l s o  f o r  a  n e w  
c o m m i t t e e  s t r u c t u r e  t o  a i d  t h e  c o u r t  i n  i t s  r u l e  m a k i n g  f u n c t i o n s  
A t t a c h e d  t o  t h e  m e m o r a d u m  a r e  a  p r o p o s e d  " R u l e  o n  R u l e s " ,  a  
d e s c r i p t i o n  o f  t h e  c o m m i t t e e  s t r u c t u r e  s u g g e s t e d ,  a n d  c o p i e s  
o f  s o m e  p a r t i c u l a r  b a c k g r o u n d  m a t e r i a l s  u s e d  i n  p r e p a r a t i o n  o f  
t h e  r e c o m m e n d a t i o n s .

I
I n  f r a m i n g  t h e  p r o p o s a l s  o f f e r e d ,  l i b e r a l  u s e  h a s  b e e n  m a d e  

o f  t w o  a r t i c l e s  p u b l i s h e d  i n  J u d i c a t u r e , t h e  j o u r n a l  o f  t h e  
A m e r i c a n  J u d i c a t u r e  S o c i e t y ,  i n  1 9 7 9  a n d  1 9 8 0  o n  t h e  s u b j e c t  o f  
c o u r t  r u l e m a k i n g .  I n  a d d i t i o n  t h e  " r u l e  o n  r u l e s "  a d o p t e d  i n  
1 9 7 8  b y  N o r t h  D a k o t a ,  t h e  o n l y  s t a t e  w i t h  a  c o m p l e t e ,  d e t a i l e d  
r u l e  o n  t h e  s u b j e c t ,  h a s  b e e n  f o l l o w e d  s u b s t a n t i a l l y  a s  a  p a t t e r n  
T h e  N e v a d a  r u l e  o n  i t s  a d m i n i s t r a t i v e  r u l e m a k i n g  h a s  a l s o  b e e n  
u s e d  a s  w e l l  a s  o t h e r  r e f e r e n c e s ,  i n c l u d i n g  a  l e t t e r  f r o m  
P r o f e s s o r  S t e p h e n  A .  S a l t z b u r g ,  o f  t h e  U n i v e r s i t y  o f  V i r g i n i a  
L a w  S c h o c l ,  t o  J u s t i c e  R a b i n o w i t z  d a t e d  A u g u s t  1 7 ,  1 9 7 8 ,  c o m ­
m e n t i n g  o n  r u l e m a k i n g  i n  A l a s k a  ( a  c o p y  i s  i n c l u d e d  i n  t h e  
a t t a c h e d  m a t e r i a l s ) .

T h e  p r o c e s s  o f  r u l e m a k i n g ,  t h o u g h  c o n s t i t u t i o n a l l y  c o m ­
m i t t e d  t o  t h e  c o u r t s  i n  m a n y  j u r i s d i c t i o n s ,  i s  o b v i o u s l y  n o t  
a d j u d i c a t i v e  i n  n a t u r e .  I t  i s  m o r e  a p t l y  d e s c r i b e d  a s  a  q u a s i -  
l e g i s l a t i v e  f u n c t i o n ,  a n d  c o m m e n t a t o r s  h a v e  a r g u e d  t h a t  q u a s i ­
l e g i s l a t i v e  p r o c e d u r e s  s h o u l d  c o n s e q u e n t l y  b e  u s e d  i n  r u l e m a k i n g .



N o v e m b e r  29 ,  2 9 8 2

P a g e  T w o

S u c h  p r o c e d u r e s ,  i n  t h e i r  f u l l e r  p a n o p l y ,  w o u l d  i n c l u d e  s i x  
e l e m e n t s :

1 )  A s y s t e m  o f  r u l e m a k i n g  k n o w n  t o  t h e  p u b l i c  ( r u l e  o n  
r u l e s ) ;

2 )  S t a n d i n g  c o m m i t t e e s  o n  r u l e s  ( i n v o l v e m e n t  o f  u s e r s ) ;

3 )  A d e q u a t e  n o t i c e  o f  r u l e m a k i n g  a c t i v i t y  ( p r i o r  
p u b l i c a t i o n ) ;

4 )  A n  o p p o r t u n i t y  t o  b e  h e a r d  ( c o m m e n t  p e r i o d s ,  h e a r i n g s )

5 )  A  r e a s o n e d  b a s i s  f o r  n e w  r u l e s  ( s u p p o r t i n g  c o m m e n t a r y )  
a n d

6 ) A n  o p p o r t u n i t y  t o  i n i t i a t e  c h a n g e s  ( o p e n  a c c e s s  f o r  
c h a n g e s ) .

E x p r e s s e d  r e a s o n s  f o r  t h i s  a p p r o a c h  i n c l u d e  a l l o w i n g  p u b l i c  
a c c e s s  t o  t h e  p r o c e s s ;  e n h a n c i n g  t h e  a c c o u n t a b i l i t y  o f  t h e  c o u r t  
i n  i t s  r u l e m a k i n g  c a p a c i t y ;  m a k i n g  r u l e s  o n  a  b e t t e r  i n f o r m e d  
b a s i s  b y  i n v o l v i n g  t h o s e  m o s t  f a m i l i a r  w i t h  d a i l y  o p e r a t i o n  o f  
t h e m  i n  t h e i r  d e v e l o p m e n t ;  a n d  d e c r e a s i n g  c o n f l i c t  o v e r  r u l e s .  
W h i l e  d i f f e r i n g  t y p e s  o f  r u l e s  m a y  s u g g e s t  d i f f e r e n t  f o r m s  o r  
d e g r e e s  o f  p u b l i c  p r o c e s s ,  a  m a x i m u m  r e c o g n i t i o n  o f  i t s  
i m p o r t a n c e ,  c o n s i s t e n t  w i t h  r e a s o n a b l y  e f f i c i e n t  m e c h a n i s m s  
t o  a c c o m p l i s h  c h a n g e s ,  a p p e a r s  d e s i r a b l e .

A p p a r e n t l y  N o r t h  D a k o t a ,  w h i c h  h a s  a n  u n i f i e d  c o u r t  s y s t e m  
w i t h  r u l e m a k i n g  a u t h o r i t y  i n  i t s  s u p r e m e  c o u r t ,  i s  o n e  o f  t h e  
o n l y  s t a t e s  t h a t  h a s  a d o p t e d  a  d e t a i l e d  a n d  c o m p r e h e n s i v e  r u l e  
o n  r u l e m a k i n g .  T h i s  s a t i s f i e s  t h e  f i r s t  e l e m e n t  o f  a  s y s t e m  
i n  w h i c h  d e t a i l s  o f  t h e  f u l l  r u l e m a k i n g  p r o c e s s  a r e  w i d e l y  
p u b l i s h e d .  N e v a d a  h a s  a  s i m i l a r  a p p r o a c h ,  b u t  l i m i t e d  i n  i t s  
r e a c h  t o  a d m i n i s t r a t i v e  m a t t e r s .  I t  h a s  b e e n  s a i d  a  r e a s o n  f o r  
t h e  N o r t h  D a k o t a  a c t i o n  w a s  t o  s h o w  t h e  s t a t e  l e g i s l a t u r e  t h a t  
c o u r t  r u l e m a k i n g ,  i n  b o t h  p r o c e d u r a l  a n d  a d m i n i s t r a t i v e  a r e a s ,  
w a s  d o n e  i n  a  r e s p o n s i b l e  m a n n e r ,  t h u s  a v o i d i n g  l e g i s l a t i v e  
i n t r u s i o n s .  R u l e  3 9 . 5 ,  A l a s k a  A d m i n i s t r a t i v e  R u l e s ,  h a s  p r o ­
v i d e d  a  s k e l e t a l  a p p r o a c h  w i t h  s o m e  o f  t h e  e l e m e n t s  n o t e d ,  
b u t  i t  l a c k s  t h e  m e a n i n g f u l  d e t a i l s  n e c e s s a r y  t o  a n  a d e q u a t e  
s y s t e m .  I t  i s  r e c o m m e n d e d  t h a t  t h e  a t t a c h e d  p r o p o s e d  r u l e  o n  
r u l e s  b e  a d o p t e d ,  i n  l i e u  o f  A d m i n i s t r a t i v e  R u l e  3 9 . 5 ( b ) .

T h e  r e c o m m e n d e d  c o m m i t t e e  s t r u c t u r e  i s  a n  e f f o r t  t o  
e s t a b l i s h  a  m a n a g e a b l e  s y s t e m  t h a t  r e c o g n i z e s  t h e  l i m i t e d  
n u m b e r  o f  q u a l i f i e d ,  a v a i l a b l e ,  a n d  i n t e r e s t e d  p e r s o n n e l  
w i l l i n g  t o  c o m m i t  t h e  t i m e  a n d  e n e r g i e s  n e c e s s a r y  t o  r u l e -  
m a k i n g  f u n c t i o n s .  T h e  s t r u c t u r e  i s  s e l f - e x p l a n a t o r y  a n d  d o e s  
n o t  n e e d  e l a b o r a t i o n  i n  t h i s  m e m o r a n d u m .
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P a g e  T h r e e

B e c a u s e  o f  t h e  r e c o g n i z e d  - i n a b i l i t i e s  o f  P r o f e s s o r  
S t e p h e n  A .  S a l z b u r g ,  a n d  h i s  d i r e c t  e x p e r i e n c e  w i t h  r u l e -  
m a k i n g  i n  A l a s k a ,  h i s  c o m m e n t s  o n  t h e  s y s t e m  a r e  n o t e w o r t h y .  
T h e r e  h a s  b e e n  o p p o r t u n i t y  t o  d i s c u s s  w i t h  h i m  b y  t e l e p h o n e ,  
s o m e w h a t  b r i e f l y  a n d  i n  g e n e r a l  t e r m s ,  t h e  p l a n  p r o p o s e d  b y  
t h i s  m e m o r a n d u m .  H e  i n d i c a t e d  h i s  g e n e r a l  c o n c u r r e n c e  w i t h  t h e  
i d e a  o f  a  s t a f f  p e r s o n ,  s u c h  a s  a  r e v i s o r  o f  r u l e s  a s  n o w  
p r o v i d e d  f o r  i n  t h e  A l a s k a  s y s t e m ,  b e i n g  r e s p o n s i b l e  f o r  r u l e  
d r a f t i n g  a c r o s s  t h e  s p e c t r u m  o f  p r o c e d u r a l  r u l e s ,  b u t  s e r v i n g  
w i t h  a  c o m m i t t e e  s y s t e m  t h a t  b r i n g s  t o  b e a r  t h e  c o m b i n e d  
e x p e r i e n c e  a n d  i n s i g h t  o f  a  n u m b e r  o f  e x p e r i e n c e d  p r o f e s s i o n a l s .  
T h i s  a p p r o a c h  w o u l d  c o n t e m p l a t e  c a l l i n g  u p o r  u n i q u e l y  q u a l i f i e d  
p e r s o n s ,  s u c h  a s  h e  i s  i n  t h e  f i e l d  o f  r u l e s  o f  e v i d e n c e ,  t o  
u n d e r t a k e  s p e c i a l  d r a f t i n g  p r o j e c t s  w h e r e  n e e d s  m a y  i n d i c a t e  
t h i s  a s  d e s i r a b l e .

T h i s  p r o p o s e d  r u l e  o n  r u l e s  i s  s u b m i t t e d  i n  t h e  n a t u r e  
o f  a  " c o n c e p t  p a p e r "  a n d  i s  n o t  i n t e n d e d  a s  a  f i n a l  d r a f t  
o f  p l a n s  f o r  s u c h  a n  a p p r o a c h  o r  f o r  f i x e d  i d e a s  o n  a  n e w  
a d v i s o r y  c o m m i t t e e  s t r u c t u r e .  I t  i s  h o p e d  t h a t  i t  m a y  p r o v i d e  
a  u s e f u l  b a s i s  f o r  d i s c u s s i o n  a n d  c o n s i d e r a t i o n  b y  t h e  s u p r e m e  
c o u r t  o f  m a t e r i a l l y  i m p r o v e d  p l a n s  f o r  r u l e m a k i n g .

T B S / s a w

E n c l o s u r e s



P R O P O S E D  R U L E  O N  R U L E S

( a )  S t a t e m e n t  o f  P o l i c y .  I t  i s  t h e  p o l i c y  o f  t h e  S u p r e m e  
C o u r t  o f  A l a s k a  t o  p r o m u l g a t e  p r o c e d u r a l  r u l e s ,  a d m i n i s t r a t i v e  
r u l e s ,  a n d  a d m i n i s t r a t i v e  o r d e r s  f o r  t h e  u n i f i e d  j u d i c i a l  s y s t e m  
o f  A l a s k a ,  t o  p r o v i d e  a n  e f f e c t i v e  p r o c e d u r e  f o r  t h e  c o n t i n u i n g  
s t u d y  a n d  r e v i e w  o f  r u l e s  a n d  o r d e r s  o f  t h e  S u p r e m e  C o u r t ,  t o  
p r o v i d e  n o t i c e  a n d  o p p o r t u n i t y  t o  e x p r e s s  v i e w s  r e g a r d i n g  p r o p o s e d  
a n d  a d o p t e d  r u l e s  a n d  o r d e r s ,  a n d  t o  p r o v i d e  a  m e c h a n i s m  f o r  t h e  
a m e n d m e n t  a n d  r e p e a l  o f  e x i s t i n g  r u l e s  a n d  o r d e r s .

T h e  S u p r e m e  C o u r t  w i l l  e x e r c i s e  i t s  a u t h o r i t y  t o  a d o p t ,  a m e n d  
o r  r e p e a l  p r o c e d u r a l  r u l e s ,  a d m i n i s t r a t i v e  r u l e s  a n d  a d m i n i s t r a t i v e  
o r d e r s  a n d  t o  p r e s c r i b e  m e t h o d s  a n d  p r o c e d u r e s  r e q u i r e d  i n  c o n n e c ­
t i o n  t h e r e w i t h .

( b )  D e f i n i t i o n .  I n  t h i s  r u l e ,  u n l e s s  t h e  c o n t e x t  o r  s u b j e c t  
m a t t e r  o t h e r w i s e  r e q u i r e s :

( 1 )  " P r o c e d u r a l  R u l e s "  i n c l u d e s  S u p r e m e  C o u r t  r u l e s  
a n d  r e g u l a t i o n s  a n d  a m e n d m e n t s  t h e r e t o  o f  g e n e r a l  
a p p l i c a t i o n  r e l a t i n g  t o  p l e a d i n g ,  p r a c t i c e ,  a n d  
p r o c e d u r e ,  a n d  t o  t h e  a d m i s s i o n  t o  p r a c t i c e ,  c o n -  
d u c t ,  d i s c i p l i n e  a n d  d i s b a r m e n t  o f  a t t o r n e y s  a t  
l a w .

( 2 )  " A d m i n i s t r a t i v e  R u l e s "  i n c l u d e s  S u p r e m e  C o u r t  r u l e s  
a n d  r e g u l a t i o n s  a n d  a m e n d m e n t s  t h e r e t o ,  o f  g e n e r a l  
a p p l i c a t i o n ,  r e l a t i n g  t o  t h e  o p e r a t i o n  o f  t h e  j u ­
d i c i a l  s y s t e m .

( 3 )  " A d m i n i s t r a t i v e  O r d e r s "  i n c l u d e s  S u p r e m e  C o u r t  
o r d e r s  a n d  a m e n d m e n t s  t h e r e t o ,  o f  l i m i t e d  e f f e c t  
a n d  o f  p a r t i c u l a r  a p p l i c a t i o n  t o  a  c o u r t  o r  t o  t h e  
o p e r a t i o n  o f  a  s p e c i f i c  p o r t i o n  o f  t h e  j u d i c i a l  
s y s t e m .

( c )  P e t i t i o n  f o r  R u l e  C h a n g e .

( 1 )  A n y  p e r s o n  i n t e r e s t e d  i n  t h e  a d o p t i o n ,  a m e n d m e n t ,
o r  r e p e a l  o f  a  p r o c e d u r a l  r u l e ,  a d m i n i s t r a t i v e  
r u l e ,  o r  a d m i n i s t r a t i v e  o r d e r ,  m a y  f i l e  w i t h  t h e  
C l e r k  o f  t h e  A p p e l l a t e  C o u r t s  a  p e t i t i o n  t o  a d o p t ,  
. a m e n d ,  o r  r e p e a l  a  p r o c e d u r a l  r u l e ,  a d m i n i s t r a t i v e  
r u l e ,  o r  a d m i n i s t r a t i v e  o r d e r .

( 2 )  T h e  p e t i t i o n  s h a l l  s t a t e  p e t i t i o n e r ' s  g r o u n d s  f o r
t h e  a d o p t i o n ,  a m e n d m e n t ,  o r  r e p e a l  o f  t h e  r u l e  o r
o r d e r ,  i n c l u d e  a  d r a f t  o f  t h e  p r o p o s e d  n e w  o r  
a m e n d e d  r u l e  o r  o r d e r ,  a n d  m a y  b e  a c c o m p a n i e d  b y  
s u p p o r t i n g  d o c u m e n t a t i o n .

R u l e  42. R u l e m a k i n g .



m ( 3 )  W i t h i n  4 5  d a y -  a f t e r  t h e  f i l i n g  o f  a  p e t i t i o n ,  t  
S u p r e m e  C o u r t ,  i n  i t s  d i s c r e t i o n ,  m a y  r e f e r  t h e  
p e t i t i o n  t o  t h e  a p p r o p r i a t e  s t a n d i n g  c o m m i t t e e  
l i s t e d  i n  p a r a g r a p h  ( c )  o r  g r a n t  t h e  p e t i t i o n e r  a n  
o p p o r t u n i t y  f o r  w r i t t e n  c o m m e n t  o r  o r a l  h e a r i n g .

( 4 )  I f  a n  o p p o r t u n i t y  f o r  w r i t t e n  c o m m e n t  o r  o r a l  
h e a r i n g  i s  g r a n t e d ,  t h e  t i m e ,  p l a c e ,  a n d  c o n d i t i o n s  
f o r  a n  o r a l  h e a r i n g  w i l l  b e  f i x e d  o r  c o n d i t i o n s
f o r  w r i t t e n  c o m m e n t  w i l l  b e  s e t .  N o t i c e  o f  t h e  
h e a r i n g  m u s t  b e  g i v e n  a s  p r o v i d e d  i n  p a r a g r a p h  ( g ) .

( 5 )  W h e n e v e r  t h e  S u p r e m e  C o u r t  d e t e r m i n e s  t h a t  a  
p e t i t i o n  i s  i m p r o p e r  a s  t o  f o r m  o r  i s  f r i v o l o u s  
o r  a  p e t i t i o n  r e q u e s t s  a  r u l e  o r  o r d e r  o f  m e r e  
f o r m a l i t y ,  t h e  S u p r e m e  C o u r t ,  i n  p l a c e  o f  r e f e r ­
r a l  f o r  c o m m i t t e e  r e v i e w  p u r s u a n t  t o  p a r a g r a p h  ( b )  
o r  o f  p r o v i d i n g  f o r  o p p o r t u n i t y  f o r  w r i t t e n  c o m ­
m e n t  o r  o r a l  h e a r i n g ,  m a y  m a k e  a n  i m m e d i a t e  d e ­
c i s i o n  o n  t h e  p e t i t i o n .

( d )  R e q u e s t  f o r  C o m m i t t e e  S t u d y .

( 1 )  A s  a n  a l t e r n a t i v e  t o  t h e  p r o c e d u r e  d e s c r i b e d  i n
p a r a g r a p h  ( c ) ,  a n y  p e r s o n  i n t e r e s t e d  i n  a  p r o ­
c e d u r a l  r u l e ,  a d m i n i s t r a t i v e  r u l e ,  o r  a d m i n i s -

• t r a t i v e  o r d e r ,  m a y  f i l e  w i t h  t h e  C l e r k  o f  t h e  
A p p e l l a t e  C o u r t s  a  R e q u e s t  f o r  S t a n d i n g  C o m m i t t e e f f l R p  
S t u d y .

( 2 )  E a c h  R e q u e s t  s h a l l  s t a t e  t h e  r e a s o n s  f o r  r e q u e s t i n g
s t a n d i n g  c o m m i t t e e  s t u d y  o f  a n y  r u l e  o r  o r d e r  o r
m o d i f i c a t i o n  o r  r e p e a l  o f  a n y  r u l e  o r  o r d e r .  I t  
s h a l l  i n c l u d e  a  d r a f t  o f  t h e  p r o p o s e d  o r  a m e n d e d  
r u l e  o r  o r d e r  a n d  b e  a c c o m p a n i e d  b y  s u p p o r t i n g  
d o c u m e n t a t i o n .

( 3 )  E a c h  r e q u e s t  s h a l l  b e  r e f e r r e d  t o  t h e  r e v i s o r  o f  
r u l e s  f o r  c o m m i t t e e  a s s i g n m e n t .

( e )  C o u r t  C e r t i f i c a t e  o f  I n t e n t i o n  f o r  R u l e  C h a n g e .

( 1 )  T h e  S u p r e m e  C o u r t ,  o n  i t s  o w n  m o t i o n ,  m a y  f i l e  
w i t h  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s  a  C e r -  . 
t i f i c a - : e  o f  I n t e n t i o n  t o  a d o p t ,  a m e n d ,  o r  r e p e a l  
a  r u l e  o r  o r d e r .

( 2 )  A C e r t i f i c a t e  o f  I n t e n t i o n  s h a l l  b e  t r e a t e d  a s  a  
p e t i t i o n  p u r s u a n t  t o  p a r a g r a p h  ( c ) .
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(f) E m e r g e n c y  R u l e  A c t i o n .

* ( g )

♦ C o m m e n t :

( 1 )  . W h e n e v e r  t h e  S u p r e m e  C o u r t  d e t e r m i n e s  t h a t  a n
e m e r g e n c y  e x i s t s  r e q u i r i n g  t h e  i m m e d i a t e  p r o ­
m u l g a t i o n  o f  a  p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  
r u l e  o r  o r d e r ,  t h e  S u p r e m e  C o u r t  w i l l  t a k e  a n y  
a c t i o n  t h e  c i r c u m s t a n c e s  r e q u i r e .  A n y  r u l e  o r  
o r d e r  p r o m u l g a t e d  p u r s u a n t  t o  t h i s  s e c t i o n  b e c o m e s  
i m m e d i a t e l y  e f f e c t i v e ,  u n l e s s  o t h e r w i s e  o r d e r e d  b y  
t h e  C o u r t .

( 2 )  N o t w i t h s t a n d i n g  t h a t  a  r u l e  o r  o r d e r  i s  m a d e  i m ­
m e d i a t e l y  e f f e c t i v e ,  t h e  n o t i c e  p r o v i s i o n s  o f  
p a r a g r a p h  ( g )  m u s t  b e ,  a n d  i f  a p p l i c a b l e ,  t h e  
p r o c e d u r e s  p r o v i d e d  i n  p a r a g r a p h  ( c )  m a y  b e  f o l ­
l o w e d  w i t h  a  v i e w  t o  d e t e r m i n i n g  w h e t h e r  t h e  r u l e  
o r  o r d e r  s h o u l d  b e  c o n t i n u e d  i n  e f f e c t .

N o t i c e  o f  R u l e s  a n d  O r d e r s .

( 1 )  W i t h i n  3 0  d a y s  a f t e r  t h e  f i l i n g  o f  a  P e t i t i o n  
o r  a  R e q u e s t  f o r  S t a n d i n g  C o m m i t t e e  S t u d y ,  o r  
a  C e r t i f i c a t e  o f  I n t e n t i o n ,  r e l a t i n g  t o  a  p r o ­
c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  r u l e  a n d  w i t h i n  
3 0  d a y s  a f t e r  t h e  a d o p t i o n  o f  a  p r o c e d u r a l  r u l e
o r  a n  a d m i n i s t r a t i v e  r u l e ,  t h e  C l e r k  o f  t h e  A
A p p e l l a t e  C o u r t s  s h a l l  s e n d  n o t i c e  o f  t h e  m a t t e r  ^  
t o  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  s t a t e  b a r  a s ­
s o c i a t i o n ,  t o  a l l  j u d g e s ,  t h e  a t t o r n e y  g e n e r a l ,  
t h e  c h a i r p e r s o n  o f  e a c h  s t a n d i n g  c o m m i t t e e ,  t h e  
E x e c u t i v e  D i r e c t o r  o f  t h e  L e g i s l a t i v e  A f f a i r s  
A g e n c y  a n d  a d d i t i o n a l  n o t i c e  m a y  b e  o r d e r e d  b y  
t h e  S u p r e m e  C o u r t  a s  c i r c u m s t a n c e s  w a r r a n t .

( 2 )  W i t h i n  3 0  d a y s  a f t e r  t h e  a d o p t i o n  o f  a n  a d m i n ­
i s t r a t i v e  o r d e r ,  t h e  C l e r k  o f  t h e  A p p e l l a t e  
C o u r t s  s h a l l  s e n d  n o t i c e  o f  t h e  o r d e r  t o  a l l  
j u d g e s ,  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  S t a t e  B a r  
A s s o c i a t i o n ,  a n d  a d d i t i o n a l  n o t i c e  a s  c i r c u m ­
s t a n c e s  w a r r a n t .

I t  i s  i n t e n d e d  t h a t  t h e  s t a t e  p a r  a s s o c i a t i o n  
p r o v i d e  a p p r o p r i a t e  m e c h a n i s m s  f o r  p r o v i d i n g  
n o t i c e  t o  i t s  m e m b e r  a t t o r n e y s .
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* ( 1 )  T h e  f o l l o w i n g  s t a n d i n g  c o m m i t t e e s  a r e
e s t a b l i s h e d  t o  p r o v i d e  c o n t i n u i n g  s t u d y  
a n d  r e v i e w  o f  p r e s e n t  r u l e s  a n d  o r d e r s  
a n d  t o  p r o p o s e  t h e  a d o p t i o n  o f  n e w  r u l e s  
a n d  t h e  a m e n d m e n t  o r  r e p e a l  o f  e x i s t i n g  
r u l e s  a n d  o r d e r s  f o r  c o n s i d e r a t i o n  b y  t h e  
S u p r e m e  C o u r t .  E a c h  s t a n d i n g  c o m m i t t e e  
i s  r e s p o n s i b l e  f o r  t h e  f u l l  e x t e n t  o f  i t s  
a r e a  o f  j u r i s d i c t i o n .

(A)  T h e  J o i n t  P r o c e d u r e  C o m m i t t e e  s h a l l  
s t u d y  a n d  r e v i e w  a l l  r u l e s  o f  p l e a d i n g ,  
p r a c t i c e ,  a n d  p r o c e d u r e ,  i n c l u d i n g :

( i )  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,
( i i )  S p e c i a l i z e d  C o u r t  P r o c e e d i n g  P r o c e d u r e . * * , 

( i i i )  R u l e s  o f  E v i d e n c e ,
( i v )  R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  

( v i i )  P r o c e d u r a l  R u l e s  o f  L o w e r  C o u r t s .

( B )  T h e  A t t o r n e y  S t a n d a r d s  C o m m i t t e e  s h a l l  
s t u d y  a n d  r e v i e w  a l l  r u l e s  f o r  a t t o r n e y  
s u p e r v i s i o n  i n c l u d i n g :

( i )  A d m i s s i o n  t o  t h e  B a r ,
( i i )  A t t o r n e y  D i s c i p l i n e ,

•  ( i i i )  C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,
( i v )  M a n d a t o r y  C o n t i n u i n g  L e g a l  E d u c a t i o n

( v )  S t u d e n t  P r a c t i c e .

( C )  T h e  J u d i c i a r y  S t a n d a r d s  C o m m i t t e e  s h a l l  
s t u d y  a n d  r e v i e w  a l l  r u l e s  f o r  j u d i c i a r y  
s u p e r v i s i o n  i n c l u d i n g :

( i )  J u d i c i a l  D i s c i p l i n e ,  a n d  
( i i )  J u d i c i a l  C o d e  o f  E t h i c s .

(D )  T h e  C o u r t  S e r v i c e s  A d m i n i s t r a t i o n  C o m m i t t e e  
s h a l l  s t u d y  a n d  r e v i e w  a l l  r u l e s  a n d  o r d e r s  
r e l a t i n g  t o  t h e  a d m i n i s t r a t i v e  s u p e r v i s i o n  
o f  t h e  j u d i c i a l  s y s t e m .

T h e  S u p r e m e  C o u r t  m a y  e s t a b l i s h  o t h e r  c o m ­
m i t t e e s  a n d  j u r i s d i c t i o n a l  r e s p o n s i b i l i t i e s  
a s  c i r c u m s t a n c e s  w a r r a n t .

(h) S t a n d i n g  C o m m i t t e e s  o n  R u l e s  a n d  O r d e r s .

^ C o m m e n t :  I t  i s  r e c o m m e n d e d  t h a t  r e p r e s e n t a t i v e s  o f  a g e n c i e s ,
s u c h  a s  t h e  J u d i c i a l  C o u n c i l ,  t h e  L e g i s l a t i v e  C o u n c i l ,  
t h e  J u d i c i a l  Q u a l i f i c a t i o n s  C o m m i s s i o n ,  a n d  t h e  S t a t e  
B a r  A s s o c i a t i o n  b e  c o n s i d e r e d  f o r  m e m b e r s h i p  o n  a p ­
p r o p r i a t e  s t a n d i n g  c o m m i t t e e s .  T h e r e  i s  s u b s t a n t i a l  
r e a s o n  f o r  l i m i t i n g  t h e  s i z e  o f  s t a n d i n g  c o m m i t t e e s  
a s  m u c h  a s  p o s s i b l e  a n d  o f  p r o v i d i n g  b y  c o m m i t t e e  r u f  
f o r  a  q u o r u m  f o r  t h e  t r a n s a c t i o n  o f  b u s i n e s s .
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( 2 )  T h e  m e m b e r s  o f  e a c h  c o m m i t t e e  s h a l l  b e  d e s i g n a t e d  
b y  t h e  C h i e f  J u s t i c e  a f t e r  c o n s u l t a t i o n  w i t h
t h e  S u p r e m e  C o u r t .  E a c h  m e m b e r  o f  a  c o m m i t t e e  
w i l l  s e r v e  f o r  a  t e r m  n o t  t o  e x c e e d  3 y e a r s  a n d  
i s  e l i g i b l e  f o r  r e a p p o i n t m e n t .  I n i t i a l l y ,  a s  
d e t e r m i n e d  b y  l o t ,  o n e - t h i r d  o f  t h e  m e m b e r s  o f  
e a c h  c o m m i t t e e  w i l l  s e r v e  f o r  3 y e a r s ,  o n e - t h i r d  
o f  t h e  m e m b e r s  w i l l  s e r v e  f o  ;  2 y e a r s ,  a n d  o n e -  
t h i r d  o f  t h e  m e m b e r s  w i l l  s e r v e  f o r  o n e  y e a r .  A t  
t h e  e n d  o f  a  m e m b e r ' s  t e r m  a  s u c c e s s o r  w i l l  b e  
d e s i g n a t e d  b y  t h e  C h i e f  J u s t i c e  f o r  a  f u l l  t h r e e  
y e a r  t e r m .  T h e  C h i e f  J u s t i c e  s h a l l  d e s i g n a t e  a  
c h a i r p e r s o n  f o r  e a c h  c o m m i t t e e  f r o m  a m o n g  i t s  
m e m b e r s .

( 3 )  E a c h  c o m m i t t e e  s h a l l  b e  a s s i g n ^ -  - o p r i a t e  
s t a f f  a s s i s t a n c e  t h r o u g h  t h e  a d m i i  • ’ r a t i v e  
d i r e c t o r  o f  c o u r s .

( 4 )  E a c h  c o m m i t t e e  s h a l l  m a k e  a n y  r e p o r t s  a s  r e q u e s t e d  
b y  t h e  C h i e f  J u s t i c e .

( 5 )  A n y  p r o p o s e d  r u l e s  o r  o r d e r  a n d  a m e n d m e n t s  s h a l l  
b e  s u b m i t t e d  p u r s u a n t  t o  t h e  p e t i t i o n  p r o c e d u r e
o f  p a r a g r a p h  ( c ) . ^

( 6 ) E a c h  r u l e  a n d  o r d e r  s h a l l  b e  r e v i e w e d  b y  t h e  
a p p r o p r i a t e  c o m m i t t e e  a n d  i t s  f i n d i n g s  a n d  
r e c o m m e n d a t i o n s  r e p o r t e d  t o  t h e  S u p r e m e  C o u r t  
a t  l e a s t  o n c e  w i t h i n  a  p e r i o d  o f  10  y e a r s  a f t e r  
t h e  e f f e c t i v e  d a t e  f o r  e a c h  r u l e  a n d  a t  l e a s t  
o n c e  w i t h i n  a  p e r i o d  o f  10  y r a r s  a f t e r  t h e  
e f f e c t i v e  d a t e  f o r  e a c h  r u l e -  a n d  a t  l e a s t  o n c e  
w i t h i n  a  p e r i o d  o f  5 y e a r s  a f t e r  t h e  e f f e c t i v e  
d a t e  f o r  e a c h  o r d e r .

( i )  A c t i o n  o f  S u p r e m e  C o u r t  o n  R u l e s  a n d  O r d e r s .

( 1 )  A f t e r  t h e  h e a r i n g ,  c o m p l e t i o n  o f  t h e  r e c o r d  o r  
f i l i n g  o f  a n y  b r i e f s  o r  c o m m e n t s ,  w h i c h e v e r  i s  
l a t e s t ,  t h e  S u p r e m e  C o u r t  s h a l l  m a k e  a  d e ­
t e r m i n a t i o n  a d o p t i n g ,  m o d i f y i n g ,  o r  r e p e a l i n g  
t h e  r u l e  o r  o r d e r  o r  r e t u r n i n g  t h e  m a t t e r  t o  
t h e  a p p r o p r i a t e  c o m m i t t e e  f o r  f u r t h e r  s t u d y  o r  
r e f u s i n g  s o  t o  a d o p t ,  m o d i f y ,  r e p e a l ,  o r  r e t u r n  
t h e  r u l e  o r  o r d e r .



( 2 )  W h e n e v e r  t h e  S u p r e m e  C o u r t  i n t e n d s  t o  m a k e  a  
s u b s t a n t i a l  c h a n g e  ir> a  p r o p o s e d  r u l e  o r  o r d e r  
o f  w h i c h  a d e q u a t e  n o t i c e  h a s  n o t  b e e n  g i v e n ,  
t h e  S u p r e m e  C o u r t  s h a l l  s u b m i t  t h e  m a t t e r  t o  
t h e  a p p r o p r i a t e  c o m m i t t e e  f o r  f u r t h e r  s t u d y ,  
o r  p r o v i d e  n o t i c e  a n d  o p p o r t u n i t y  f o r  c o m m e n t  
o r  o r a l  h e a r i n g  c o n s i s t e n t  w i t h  p a r a g r a p h  ( a )  
o f  t h i s  r u l e .

( 3 )  T h e  a c t i o n  o n  a n y  r u l e  a d o p t e d  o r  a m e n d e d  m a y
b e  a c c o m p a n i e d  b y  a n  O f f i c i a l  C o m m e n t ,  i n c l u d i n g  
a  c o n c i s e  s t a t e m e n t  o f  i t s  b a s i s  a n d  p u r p o s e .

( 4 )  W h e n e v e r  n e c e s s a r y  f o r  c l a r i t y ,  a n  a m e n d m e n t  t o
a  p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  r \ . l e  o r  o r d e r  
w i l l  b e  p r o m u l g a t e d  a s  a  r e a d o p t i o n  o t h e  r u l e  
o r  o r d e r  a s  a m e n d e d .

( j )  E f f e c t  o f  R e c o n s i d e r a t i o n .

( 1 )  A r e q u e s t  f o r  r e c o n s i d e r a t i o n  i s  t r e a t e d  a s  a  
p e t i t i o n  p u r s u a n t  t o  p a r a g r a p h  ( c ) .

( 2 )  A  r e q u e s t  f o r  r e c o n s i d e r a t i o n  o f  a  p r o c e d u r a l  
r u l e ,  a d m i n i s t r a t i v e  r u l e ,  o r  a d m i n i s t r a t i v e  
o r d e r  d o e s  n o t  s t a y  t h e  r u l e  o r  o r d e r  u n l e s s  
t h e  S u p r m e  C o u r t  o r d e r s  a  s t a y .  T h e  c o u r t  m a y  
i m p o s e  a n y  t e r m s  a n d  c o n d i t i o n s  f o r  a  s t a y  i t  
d e e m s  p r o e p r .

( k )  E f f e c t i v e  T e r m s  o f  R u l e s  a n d  O r d e r s .

( 1 )  E a c h  p r o c e d u r a l  r u l e  a n d  a d m i n i s t r a t i v e  r u l e  
h a s  a n  i n d e f i n i t e  e f f e c t i v e  t e r m  u n l e s s  o t h e r ­
w i s e  o r d e r e d  b y  t h e  S u p r e m e  C o u r t .

( 2 )  E a c h  a d m i n i s t r a t i v e  o r d e r  h a s  a n  e f f e c t i v e  t e r m  
o f  5 y e a r s  a f t e r  t h e  e f f e c t i v e  d a t e  u n l e s s  o t h e r ­
w i s e  o r d e r e d  b y  t h e  S u p r e m e  C o u r t  a n d  i s  s u b j e c t  
t o  r e a d o p t i o n  a t  a n y  t i m e .

( 3 )  U p o n  t h e  e x p i r a t i o n  o f  t h e  e f f e c t i v e  t e r m  o f  a n y  
r u l e  o r  o r d e r ,  t h e  r u l e  o r  o r d e r  l a p s e s  a n d  i s  
v o i d .  T h e  l a p s e  o f  a n y  r u l e  o r  o r d e r  d o e s  n o t  
r e v i v e  a n y  s u p e r s e d e d  r u l e  o r  o r d e r .

( 1 )  E f f e c t i v e  D a t e  o f  R u l e s  a n d  O r d e r s .

( 1 )  E a c h  f i n a l  a c t i o n  t a k e n  b y  t h e  S u p r e m e  C o u r t  o n
a  p r o c e d u r a l  r u l e  o r  a d m i n i s t r a t i v e  r u l e  o r  o r d e r  
b e c o m e s  e f f e c t i v e  o n  t h e  3 0 t h  d a y  a f t e r  t h e  d a t e  
o f  a d o p t i o n  o r  r e p e a l  u n l e s s  o t h e r w i s e  o r d e r e d
b y  t h e  S u p r e m e  C o u r t .

- 6-



Han

(m) C o d i f i c a t i o n  o f  R u l e s  a n d  O r d e r s .

( 1 )  T h e  p r o c e d u r a l  r u l e s  a n d  a d m i n i s t r a t i v e  r u l e s  
o f  t h e  S u p r e m e  C o u r t  s h a l l  b e  c o d i f i e d  a n d  
p u b l i s h e d  p e r i o d i c a l l y  a n d  m a d e  a v a i l a b l e  t o  
t h e  j u d i c i a r y ,  b a r ,  a n d  p u b l i c .

( 2 )  W h e n e v e r  p o s s i b l e ,  a l l  r u l e s  d i r e c t e d  t o  a  
c o m m o n  s u b j e c t  w i l l  b e  g r o u p e d  a n d  n u m b e r e d  
t o g e t h e r .  D e s i r a b l e  r e f e r  i c e s  t o  r e l a t e d  
r u l e s  w i l l  b e  p r o v i d e d .

( 3 )  R e f e r e n c e s  t o  d e c i s i o n s  o f  t h e  S u p r e m e  C o u r t  
a n d  c o m m e n t s  o f  t h e  S u p r e m e  C o u r t  a n d  c o m ­
m i t t e e s  m a y  b e  i n c l u d e d  a s  a n n o t a t i o n s  i n  t h e  
c o d i f i c a t i o n  a n d  p u b l i c a t i o n  o f  e a c h  r u l e .

( n )  E f f e c t i v e  D a t e  a n d  A p p l i c a t i o n  o f  R u l e .

( 1 )  T h e  r u l e  t a k e s  e f f e c t  o n  _______________________________ ,
a n d  w i l l  a p p l y  t o  a l l  -  l i e s  a n d  o r d e r s  a d o p t e d  
a f t e r  t h a t  d a t e .

( 2 )  A l l  r u l e s  a n d  o r d e r s  i n  e f f e c t  o n  t h e  d a t e  o f  
t h e  a d o p t i o n  o f  t h i s  r u l e  r e m a i n  i n  e f f e c t .

O
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ALASKA SUPREME COURT COMMITTEE LISTING 

Index

NAME PAGE NAME PAC

1. Civil Rules Committee 1 11. Magistrates Advisory Committee 3

2. Criminal Rules Conmlttee 1 12. Policy Advisory Conmlttee 3

3. Appellate Rules Conmlttee 1 13. Facility Advisory Committee 3

4. Childrens' Rules Conmittee 1 14. Rule 53 Masters Conmittee 3

5. District Court Rules Conmlttee 1 15. Rules Publishing Format 4

6. Pattern C1v1l Jury Instructions Conmittee •> 16. Conmerclal Litigation (C1v1l Litigation Task Force) 4

7. Pattern Criminal Jury Instructions Committee 2 17. Domestic Relations (Civil Litigation Task Force) 4

8. Forms Conmlttee 2 18. Person Injury (Civil Litigation Task Force) 4

9. Sentencing Guidelines Conmittee 2 19. Telephonic Procedures Conmlttee 4

10. Magistrate Salary 4 Policy Committee 2

— C>



NAME

1. Civil Rules Committee

2. Criminal Rules Conmittee

3. Appellate Rules Committee

4. Childrens' Rules Committee

5. District Court Rules 

Committee

CHAIRPERSON

ALASKA SUPREME 

MEMBERS

COMMITTEE LISTING 

985

PURPOSE LAST ACTIVITY NE/.T ACTIVITY

Andrew Kleinfeld Standing Advisory

Millard Ingraham Committee

Peter Aschenbrenner 

Barbara Schumann

1983 rule change considera­

tion.

Thank you has been 

sent to old mem­

bers. New stand­

ing conmittee to 

be appointed.

Jeff Feldman Judge Fuld 

Judge Greene 

Judge Singleton 

Susan Orlansky 

David Mannheimer 

William Bryson 

Don Bauermeister, 

Rptr.

Standing Advisory 

Conmittee

Committee re-appointed 

(5/'85}

First meeting of 

new members to be 

scheduled.

David Lampen Bob Bacon 

Susan Orlansky 

Sandra Savllle 

Robert Estaugh 

Don Bauermeister, 

Rptr.

Standing Advisory 

Commi ttee

Committee re-appointed 

(4/'B5)
First meeting of 

new members to be 

scheduled.

Judge Carlson Bill Hitchcock 

Joe Evans 

Pat Kennedy 

Bonnie Bundy

Rewrite childrens rules 

as appropriate.
Conmentary currently being 
drafted.

Submission to the 

Supreme Court.

Judge Mason 

Judge Beckwith

Rewrite district court 

rules as appropriate.

Accepting suggestions for

elimination/deletion.

(2/25/85).

Page 1



ALASKA SUPREME COURT COMMITTEE LISTING 

May 1985

NAME

6. Pattern Civil Jury 

Instructions Committee

7. Pattern Criminal Jury 

Instructions Committee

8. Forms Committee

9. Sentencing Guidelines 

Committee

10. Magistrate Salary S Policy 

Committee

CHAIRPERSON MEMBERS PURPOSE LAST ACTIVITY NEXT ACTIVITY

Julian Mason Theodore Fleischer 

Daniel Gerety 

Michael Moody 

Judge Cooke 

Judge Souter 

Judge Hodges 

Shannon Turner

Undertake annual review 

of civil pattern jury 

instructions.

Finalization of revisions 

to civil pattern jury 

instructions.

Chief Justice to 

reappoint commit­

tee w/8auemieister 

as reporter.

Dena Fabe Judge White Undertake annual review Committee re-appointed. To schedule first

Judge Michalski of criminal pattern (5/'85) meeting.

Bob Linton jury instructions.

John Murtaugh 

Oon Bauermeister,

Rptr.

Susan Miller Richard P. Barrier Creation and revision Ongoing changes. On’oing changes.

Judge Anderson of forms used by courts

Judge Carlson statewide.

Brigitte McBride 

Kris Carlisle 

Wayne Wolfe 

Ross Cushman 

Sharon Walker

Judge Schulz Judge Blair Establish guidelines Reactivated committee. Plan to meet in

Judge Anderson for misdemeanor sen- February 1985 to

Judge Buckalew tencings. reactivate conmit-

Judge Shortell tee w/Schulz as

chair.

Karrold Jackson Judge Bosshard Review magistrate sal- Preparation of suggested Submission of

Linda Hartshorn aries and policies policy. policy to the

Brigitte McBride statewide and make Supreme Court.

Judge Van Hoomissen recommendations to

Charlene Oolphin supreme court.
(ad hoc)



ALASKA SUPREME COURT COMMITTEE LISTING 

May 1985

NAME

6. Pattern Civil Jury 

Instructions Conmittee

7. Pattern Criminal Jury 

Instructions Committee

8. Forms Committee

9. Sentencing Guidelines 

Committee

10. Magistrate Salary & Policy 

Committee

CHAIRPERSON MEMBERS PURPOSE LAST ACTIVITY NEXT ACTIVITY

Julian Mason Theodore Fleischer Undertake annual review Finalization of revisions 

Daniel Gerety of civil pattern jury to civil pattern jury

Michael Moody instructions. instructions.

Judge Cooke 

Judge Souter 

Judge Hodges 

Shannon Turner

Chief Justice to 

reappoint commit­

tee w/Bauermeister 

as reporter.

Dena Fabe Judge White Undertake annual review Committee re-appointed. To schedule first

Judge Michalski of criminal pattern (5/'85) meeting.

Bob Linton jury instructions.

John Murtaugh 

Don Bauermeister,

Rptr.

Susan Miller Richard P. Barrier Creation and revision Ongoing changes. Ongoing changes.

Judge Anderson of forms used by courts

Judge Carlson statewide.

Brigitte McBride 

Kris Carlisle 

Wayne Wolfe 

Ross Cushman 

Sharon Walker

Judge Schulz Judge Blair Establish guidelines Reactivated committee. Plan to meet in

Judge Anderson for misdemeanor sen- February 1985 to

Judge Buckalew tencings. reactivate commit-

Judge Shortell tee w/Schulz as

chair.

Karrold Jackson Judge Bosshard Review magistrate sal- Preparation of suggested Submission of

Linda Hartshorn aries and policies policy. policy to the

Brigitte McBride statewide and make Supreme Court.

Judge Van Hoomissen reconmendations to

Charlene Dolphin supreme court.
(ad hoc)

Page 2



0
NAME_____

ALASKA SUPREME^fcT COMMITTEE LISTING 

< ^ * 1 9 8 5

C H A I R P E R S O N _________MEMBERS_____________PURPOSE__________________LAST ACTIVITY

%
NEXT ACTIVITY

II. Magistrates Advisory 

Committee

12. Policy Advisory Conmittee

13. Facility Advisory Committee

14. Rule 53 Masters Committee

Page 3

Judge Van Hoomissen Carole Baekey Resolution of problems Formation of conmittee

Geoffrey Comfort faced by Alaska

Maxine Savland magistrates.

Skip Slater 

Lowell Anagick 

Geo. Rukovishnikoff

Judge Victor Carlson Judge W. Taylor Provide recommendations Proposal submitted to

Linda Hartshorn tagarding court system Supreme Court.

Judge Cooke policies.

Judge Carpeneti 

Judge Bosshard 

Judge Shortell 

Judge Coates 

Judge Cutler 

Judge Kauvar

Daniel Moore (un­

official )

LeEllen Baker 

Justice Moore 

Judge Bryner 

Judge Rowland 

Judge Andrews 

Karla Forsythe 

Gerry Dubie

Provide information & 

assistance to archi­

tects of courthouse 

expansion project , d 

to discuss proposal 

elements of the new 

facility as they are 

developed.

Meeting in 8/84 re: space 

allocations in new bldg.

Justice Compton Justice Compton Review statewide use

Judge Blair of masters.
Judge Carlson 

Judge Carpeneti 

Judge Jones 

Bill Hitchcock 

Harry Branson 

Stephanie Cole 

Don Bauermeister 

(reporter)

Meeting to be held 

within 90 days of 

January 9, 1985.

None

Meeting to be 

scheduled.

First meeting will 

be in May or June 

'85.



ALASKA SUPREME COURT COMMITTEE LISTING 

May 1985

mAME CHAIRPERSON MEMBERS PURPOSE LAs ACTIVITY

15. Rules Publishing Format 

Committee

Don Bauermeister Lynn Allingham 

John Lohff 

Thomas Klinkner 

Jeff Feldman 

Mark Ashburn 

Aimee Ruzicka

Make recommendations 

to supreme court on 

written format 4 

publIsher.

Has finished review.

16. Commercial Litigation Arnold Espe

(Civil Litigation Task Force)

Judge Souter 

Bruce Gagnon 

David Call 

William Rozell 

Stanley Reitman 

Connie J. Sipe

Make recommendations 

to supreme court on 

streamlining civil 

rules and procedures.

Submitted final report 9/83

17. Domestic Relations Niesje Steinkruger Judge Van Hoomissen Determine methods for Chair met wit' the Supreme

(Civil Litigation Task Force) John Reese smoother case process- Court in November of 1984.

Charles Drennan ing of domestic rela-

Myra Munso:: tions cases.

Margie Ennis

18. Personal Injury

(Civil Litigation Task Force)

19. Telephonic Procedures 

Commi ttee

Robert C. Erwin

Don Ba1 Tnieister

Justice Moore 

Lloyd Hoppner 

Eric T. Sanders 

Bob Wainscott 

Marcus Clapp 

William Mellow

Judge Bryner 

Judge Serdahely 

Judge Andrews 

Dana Fabe 

Stephanie Cole 

David Mannheimer 

Don Bauermeister

Determine methods for 

smoother case process­

ing for personal Injury 

cases.

’ 1 draft rule proposal 

c elephonic proce- 

du.as.

Chair met with the 

Supreme Court in 

December of 1984.

Finished proposal which 

was presented to the 

Supreme Court at 9/04 

admin, conference. Rule 

adopted effective 7/'85.

Page 4

i

NEXT ACTIVITY

Review by Supreme 

Court on May 31, 

'85.

Connie Sipe to 

meet with ihe 

Supreme Court 

during Sitka 

Judicial 

Conference 

(5/' 85).

None

None

Committee to 

disband.



< '  r  1 0

M E M O R A N D U M  December 4, 1981

TO:

INFO:

FROM:
SUBJECT:

Chief J u s t i c e  Burke 
J u s t i c e  Connor 
J u s t i c e  Matthews 
J u s t i c e  Compton 
Cudge S cew a r t J ^ ^
Arthur H. Snowden, I I  

Adm in is t ra t ive  D i r e c to r  
Rubert D. Bacon, C lerk
J u s t i c e  Rabinowitz
Adm in is t ra t iv e  Conference

E 6  E I f  1

Cite s iaai
J U D G E  

S U P E R I O R  C O U  
J U N E A U

At t h i s  week's a dm in i s t r a t i v e  conference I ne­
g le c te d  to  b r in g  up a m a t te r  which I had in tended to  p lace 
on the  agenda. I th in k  we should d is cu s s  th e  manner i n  
which we s o l i c i t  and s e l e c t  committee members fo r  our v a r i ­
ous s tand ing  adv isory committees.

H i s t o r i c a l l y ,  t h i s  p rocess  has been un s t ru c tu red ,  
v a r i e d ,  and heav i ly  dependent upon our c o l l e c t i v e  pe rsona l 
knowledge o f  bar membership. In my view, we should, i n  the  
fu tu r e ,  s o l i c i t  a p p l i c a t i o n s  fo r  committee membership by 
n o t i c e  i n  the  Bar Rag, e t c . ,  and r e q u e s t  t h a t  th e  ap p l i c an t  
submit a resume, e t c .  I a l s o  sugges t  t h a t  a s e l e c t i o n  
committee be formed which should inc lude  members from the 
Court o f  Appeals and t r i a l  c o u r t s .  Ir chis way we w i l l  
perhaps broaden the  e x p e r t i s e  i n  both 1 e committee composi­
t i o n  we ob ta in  i n  the  f u tu r e  and pernaps make our s e l e c t i o n  
procedures f a i r e r  as we l l  as improving th e  composit ion o f  
our v a r iou s  committees.

%
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M e m o r a n d u m  A l a s k a  C o u r t  S y s t e m

TO- I—
1 Chief Justice Rabinowitz

Stephanie Cole 
David Lampen 

Pam Mcintire DATE

FROM:
Don C. Bauermeister 

Court Rules Attorney

S U B JE C T :
February 15, 1985

Distribution of Supreme 

Court Orders

This memorandum contains, in outline form, what I believe we agreed 
upon on January 31 of this y»ar a* the procedure which should control the 
dating and distribution of su;-erne court orders. The publisher's 
distribution dates have been obtained from Book and are incorporated in 

1(A)(1) below. The second date that appears is the cutoff date. Book must 
receive the orders by the cutoff date if they are to promise distribution 
by the designated distribution date. If you have any question or 
disagreement with the outline, please contact me and J will make the 
appropriate revisions.

1. Set effective date as the publisher's distribution date.

a. March 15 is the distribution date for orders received 
by January 15;

b. June 15 is the distribution date for orders received by 
~flpril 15;

c. September 15 is the distribution date for orders 
received by July 15; and

d. December 15 is the distribution date for orders re- 
ceived by October 15.

2. The rules attorney gives all signed and dated orders to the
appellate court clerk.

3. The appellate clerk provides for normal distribution of
orders, including:

a. Fairbanks Supreme Court;

b. Juneau Supreme Court;

DISTRIBUTION OF SUPREME COURT ORDERS

% I. COURT RULES ORDERS

A. Normal Procedure

Adm. F-l 

Rev. 2-73



Supreme Court Order Distribution 
February 15, 1985 

Page Three

6. The appellate clerk publishes notice that the rule change
has occurred in the monthly activity report.

II. SPECIAL ORDERS OF THE CHIEF JUSTICE

A. Effective dates are set Dy the chief justice according to immedi­
ate needs;

B. The attorney, judge, or justice who circulates the order provides 
a signed and dated order to the appellate court clerk;

C. The appellate clerk provides for normal distribution of orders,
including:

1. Staff counsel;

2. Any individual named in the orders;

3. The presiding judge for the judicial district affected;

4. The Area Court Administrator for the judicial district 
affected;

5. Calendaring department for the judicial district affected;

6. Any person named for distribution by the order; and

7. Where a specific case file number is used in the order, the
civil or criminal department of the superior court in the
appropriate judicial district.

D. Where the order relates to pro tern appointments, the clerk
provides for the following distribution:

1. Administrative Director;

2. Area Court Administrator affected;

3. Presiding Judge affected;

4. Any individual named in the order;

5. Any persons named for distribution by the order;

6. Calendaring fnr the appropriate judicial district;

7. ACS Personnel Office; and

8. ACS Accounting Office.

E. Any additional distribution is done by the clerk only upon
special instruction attached to the order from the attorney, 
judge, or justice who circulated the order.



Pr e l i m i n a r y  Dr a f t o f Pr o p o s e d  

Am e n d m e n t s  

To
Ba n k r u p t c y  Ru l e s 5002 a n d  5004

P u b l i c  h e a r i n g s  w i l l  b e  h e l d  
o n  J a n u a r y  1 7 ,  1 9 8 5  i n  

W a s h i n g t o n ,  D .  C .

Co m m i t t e e  o n  Ru l e s o f Pr a c t i c e  

a n d Pr o c e d u r e

o f THE

J u d i c i a l  Co n f e r e n c e  o f t h e  

Un i t e d  St a t e s

A u g u s t  1984



COMMTTTEE ON RULES O F PR A C T IC E  AND PR O C E D U R E
O F THE

JU D IC IA L C O N FE R EN C E OF THE U N ITED STATES 
ADM INISTRATIVE O FFIC E OF THE 

UNITED STATES COURTS 
W ASHINGTON, D .C . 20544

T O  T H L  B E N C H  A N D  B A R :

T h e J u d ic ia l  C o n fe r e n c e  A d v iso r y  C o m m it t e e  on B a n k r u p tc y  
R u le s  has p r o p o se d  a m e n d m e n ts  to  B a n k ru p tcy  R u le s  5 0 0 2  and 5 0 0 4  
and h a s r e q u e s te d  th a t  th e  p ro p o sed  a m e n d m e n ts  b e  c ir c u la te d  to  
t h e  b e n c h  and b ar and to  t h e  p u b lic  g e n e r a l ly  fo r  c o m m e n t .  
C o m m it t e e  N o t e s ,  p rep a red  by th e  A d v is o r y  C o m m it t e e  and  
a c c o m p a n y in g  th e  p r o p o se d  a m e n d m e n ts , e x p la in  th e ir  in te n t  and  
p u rp o se .

T h e  J u d ic ia l  C o n fe r e n c e  S ta n d in g  C o m m it t e e  on R u le s  o f  
P r a c t ic e  and P r o c e d u r e  h a s  n o t  y e t  a p p r o v e d  t h e s e  p r o p o se d  
a m e n d m e n ts , but s u b m its  th e m  h e r e w ith  fo r  p u b lic  c o m m e n t . W e 
r e q u e s t  th a t  a ll  c o m m e n ts  be p la c e d  in  th e  h a n d s o f  ou r C o m m it t e e  
a s  so o n  as c o n v e n ie n t  an d , in  an y  e v e n t ,  no la t e r  th a n  J a n u a r y  1,

A ll  c o m m u n ic a t io n s  w ith  r e s p e c t  to  th e  p ro p o sed  a m e n d m e n ts  
to  B a n k r u p tc y  R u le s  5 0 0 2  and 50 0 4  sh o u ld  b e  a d d r e sse d  t o  t h e  
C o m m m it te e  on R u le s  o f  P r a c t ic e  and P r o c e d u r e , A d m in is tr a t iv e  
O f f ic e  o f  t h e  U n ite d  S t a t e s  C o u r ts , W a sh in g to n , D . C . 2 0 5 4 4 .

In o rd er  th a t p e r so n s  and o g a n iz a t io n s  w ish in g  to  do so  m a y  
c o m m e n t  o r a lly  on t h e s e  p r o p o sa ls , h e a r in g s  on  th e m  w ill  b e  h e ld  a t  
th e  N a t io n a l C o u rts  B u ild in g  in  W a sh in g to n , D . C . on T h u rsd a y  
J a n u a r y  17, 1 9 8 5 . T h o s e  w ish in g  to  t e s t i f y  sh o u ld  c o n t a c t  t h e  
S e c r e t a r y  to  th e  C o m m it t e e  a t  th e  a b o v e  a d d r e ss  prior to  J a n u a r y  1, 
19 8 5 .

T h e s e  p ro p o sed  a m e n d m e n ts  h a v e  n o t  b e e n  s u b m it te d  to  n or  
c o n s id e r e d  b y  th e  J u d ic ia l  C o n fe r e n c e  o f  t h e  U n ite d  S t a t e s  or t h e  
S u p r e m e  C o u r t .

1985 .

E dw ard  T . G ig n o u x  
C h a i r m a n ,  S t a n d i n g  C o m m i t t e e  o n  
R u l e s  o f  P r a c t i c e  a n d  P r o c e d u r e

J o s e p h  F .  S p a n io l, J r . ,  S e c r e t a r y

m i l

A u g u st 1 ,1 9 8 4  
W a sh in g to n , D . C .
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COM M ITTEE ON RULES O F P R A C T IC E  AND PR O C E D U R E
OF TH E

JU D IC IA L  C O N FE R E N C E  OF TH E UNITED STATES 
ADM INISTRATIVE O FFIC E O F THE 

UNITED STATES CO URTS 
W ASHINGTON, D .C . 20544

T O  T H E  B E N C H  A N D  B A R :

T h e J u d ic ia l  C o n fe r e n c e  A d v iso r y  C o m m it t e e  on B a n k ru p tcy  
R u le s  has p r o p o se d  a m e n d m e n ts  to  B a n k r u p tc y  R u le s  5 0 0 2  and 50 0 4  
and has r e q u e s te d  th a t  th e  p r o p o se d  a m e n d m e n ts  b e  c ir c u la te d  to  
t h e  b e n c h  and b ar and to  th e  p u b lic  g e n e r a l ly  fo r  c o m m e n t .  
C o m m it t e e  N o t e s ,  p r e p a r e d  by th e  A d v iso r y  C o m m it t e e  and  
a c c o m p a n y in g  t h e  p r o p o se d  a m e n d m e n ts , e x p la in  th e ir  in t e n t  and  
p u rp o se .

T h e  J u d ic ia l  C o n fe r e n c e  S ta n d in g  C o m m it t e e  on R u le s  o f  
P r a c t ic e  and P r o c e d u r e  has not yet approved these proposed 
amendments, b u t s u b m its  th e m  h e r e w ith  fo r  p u b lic  c o m m e n t . We 
r e q u e s t  th a t  a l l  c o m m e n ts  b e  p la c e d  in  t h e  h a n d s o f  ou r C o m m it t e e  
a s  so o n  a s  c o n v e n ie n t  and , in  a n y  e v e n t ,  no la t e r  th a n  J a n u a r y  1, 
1985.

A ll c o m m u n ic a t io n s  w ith  r e s p e c t  to  th e  p ro p o sed  a m e n d m e n ts  
to  B a n k r u p tc y  R u le s  5 0 0 2  and 5 0 0 4  sh o u ld  b e  a d d r e sse d  to  t h e  
C o m m m it te e  on R u le s  o f  P r a c t ic e  and P r o c e d u r e , A d m in is tr a t iv e  
O f f i c e  o f  t h e  U n ite d  S t a t e s  C o u r ts , W a sh in g to n , D . C . 2 0 5 4 4 .

In o rd er  th a t  p e r so n s  and  o g a n iz a t io n s  w ish in g  to  do so  m a y  
c o m m e n t  o r a lly  on t h e s e  p r o p o sa ls , h e a r in g s  on th e m  w ill b e  h eld  a t  
th e  N a t io n a l C o u r ts  B u ild in g  in  W a sh in g to n , D . C . on T h u rsd a y  
J a n u a r y  17, 1 9 8 5 . T h o s e  w is h in g  to  t e s t i f y  sh o u ld  c o n t a c t  t h e  
S e c r e t a r y  to  th e  C o m m it t e e  a t  th e  a b o v e  a d d r e ss  p rior  to  J a n u a r y  1, 
19 8 5 .

T h e s e  p ro p o sed  a m e n d m e n ts  h a v e  n o t b e e n  s u b m it te d  to  nor  
c o n s id e r e d  by t h e  J u d ic ia l  C o n f e r e n c e  o f  t h e  U n ite d  S t a t e s  or t h e  
S u p r e m e  C o u r t .

E dw ard  T . G ig n o u x  
C h a i r m a n ,  S t a n d i n g  C o m m i t t e e  o n  
R u l e s  o f  P r a c t i c e  a n d  P r o c e d u r e

J o s e p h  F .  S p a n io l, J r . ,  S e c r e t a r y

A u g u st 1 ,1 9 8 4  
W a sh in g to n , D . C .
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1 5 (a) A p p o in tm e n t  o f  R e la t iv e s  P r o h ib ite d . N o

1 6  in d iv id u a l m a y  b e  a p p o in te d  as a t r u s t e e  or e x a m in e r  or b e

1 7  e m p lo y e d  a s  an a t to r n e y , a c c o u n ta n t ,  a p p r a ise r , a u c t io n e e r ,

1 8  or o th e r  p r o fe s s io n a l p erso n  p u rsu an t to  S 327  or  § 1103 o f  th e

19 Code if the individual is a relative of the bankruptcy judge
2 0  m a k in g  th e  a p p o in tm e n t  or a p p r o v in g  th e  e m p lo y m e n t .

2 1  W h en ev er  under th is  su b d iv is io n  an in d iv id u a l is  in e l ig ib le  fo r

2 2 a p p o in tm e n t or e m p lo y m e n t , th e  in d iv id u a l’s  f ir m ,

2 3  p a r tn e r sh ip , c o r p o r a t io n , or an y  o th e r  form  o f  b u s in e s s

24 association or relationship, and all members, associates and
2 5  p r o fe s s io n a l e m p lo y e e s  t h e r e o f  are  a lso  in e l ig ib le  fo r

2 6 a p p o in tm e n t or e m p lo y m e n t .

2 7 (b) J u d ic ia l D e te r m in a t io n  th a t  A p p o in tm e n t or

2 8 E m p lo y m e n t Is Im p ro p er . A b a n k r u p tc y  ju d g e  m a y  n ot

2 9  ap p o in t a p erso n  as a  t r u s t e e  or e x a m in e r  or a p p ro v e  th e

3 0  e m p lo y m e n t  o f  a p erso n  as an a t to r n e y , a c c o u n ta n t ,

31 a p p r a ise r , a u c t io n e e r , or o th e r  p r o fe s s io n a l p erso n  p u rsu an t

3 2  ,.o § 327  or  S 1103 o f  th e  C o d e  i f  th a t  p erso n  is  or  h a s  b e e n  so

3 3  c o n n e c te d  w ith  su c h  ju d g e  a s  to  re n d e r  th e  a p p o in tm e n t  or

3 4  e m p lo y m e n t  im p r o p e r.

H m —
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COMMTTTEE NOTE

T h e  a m e n d e d  r u le  is d iv id e d  in t o  tw o  s u b d iv is io n s .  
S u b d iv is io n  (a) a p p lie s  to  r e la t iv e s  o f  b a n k ru p tcy  ju d g e s  and  
su b d iv is io n  (b) a o p lie s  to  p e r so n s  w ho are  or h a v e  b e e n  c o n n e c te d  
w ith  b a n k ru p tcy  ju d g e s . S u b d iv is io n  (a) p e r m its  no ju d ic ia l  
d is c r e t io n ;  su b d iv is io n  (b) a l lo w s  ju d ic ia l  d is c r e t io n . In b o th  
s u b d iv is io n s  o f  th e  a m en d ed  ru le  " b an k ru p tcy  judge"  has b een  
s u b s t i t u t e d  f o r  "judge."  T h e  a m e n d e d  r u le  m a k e s  d e a r  t h a t  i t  o n ly  
a p p lie s  to  r e la t iv e s  o f , or p erso n s  c o n n e c te d  w ith , th e  b a n k ru p tcy  
ju d g e . S e e  In r e  HilltOD Sand  and G r a v e l, In c ., 35 B .R . 412 (N .D . 
O h io  1983X

S u b d iv is io n  (a ). T h e  o r ig in a l r u le  p r o h ib ite d  a ll b a n k r u p t c v ^ ^  
ju d g e s  in  a d is t r ic t  fro m  a p p o in t in g  or a p p r o v in g  th e  e m p lo y m e n t  o f I V  
(i) a  r e la t iv e  o f  a n y  b a n k ru p tcy  ju d g e  s e r v in g  in  th e  d is t r ic t ,  (ii) th e  
firm  or b u s in e ss  a s s o c ia t io n  o f  a n y  in e l ig ib le  r e la t iv e  and (iii)  any  
m e m b e r  or p r o fe s s io n a l e m p lo y e e  o f  th e  firm  or  b u s in e ss  a s s o c ia t io n  
o f  an in e l ig ib le  r e la t iv e .  In a d d it io n , t h e  d e f in it io n  o f  r e la t iv e ,  t h e  
th ird  d e g r e e  r e la t io n s h ip  under th e  c o m m o n  la w , is  q u ite  b road . T h e  
r e s tr ic t io n  on th e  e m p lo y m e n t  o p p o r tu n it ie s  o f  r e la t iv e s  o f  
b a n k ru p tcy  ju d g e s  w a s  m a g n if ie d  by th e  f a c t  th a t m a n y  la w  and  
a c c o u n t in g  f ir m s h a v e  p r a c t ic e s  and  o f f i c e s  sp a n n in g  th e  n a t io n .

R e la t iv e s  are n o t e l ig ib le  fo r  a p p o in tm e n t or e m p lo y m e n t  
w h en  th e  b a n k r u p tc y  ju d g e  to  w h om  t h e y  a re  r e la te d  m a k e s  t h e  
a p p o in tm e n t or a p p r o v e s  th e  e m p lo y m e n t . C an on  3(b)(4) o f  th e  C o d e  
o f  J u d ic ia l  C o n d u c t , w h ich  p r o v id e s  th a t  t h e  ju d g e  " sh a ll e x e r c i s e  h is  
p o w er  o f  a p p o in tm e n t o n ly  on  th e  b a sis  o f  m e r it ,  a v o id in g  n e p o t ism  
and fa v o r it is m ,"  sh o u ld  gu id e  a b a n k r u p tc y  ju d g e  w h en  a r e la t iv e  o f  
a  ju d g e  o f  th e  s a m e  b a n k ru p tcy  c o u r t  is  c o n s id e r e d  fo r  a p p o in tm e n t  
or e m p lo y m e n t .

S u b d iv is io n  (b), d e r iv e d  fro m  c la u s e  (2) o f  th e  o r ig in a l ru le , 
m a k e s  a p e r so n  in e l ig ib le  fo r  a p p o in tm e n t  or e m p lo y m e n t  if  t h e  
p erso n  is so  c o n n e c te d  w ith  a  b a n k ru p tcy  ju d g e  m a k in g  th e  
a p p o in tm e n t  or a p p r o v in g  th e  e m p lo y m e n t  a s  to  r e n d e r  t h e  
a p p o in tm e n t or a p p ro v a l o f  e m p lo y m e n t  im p r o p e r . T h e  c a p t io n  and  
t e x t  o f  t h e  su b d iv is io n  e m p h a s iz e  th a t  a p p lic a t io n  o f  t h e  c o n n e c t io n  A  
t e s t  is  c o m m it te d  to  th e  sou n d  d is c r e t io n  o f  th e  b a n k ru p tcy  j u d g e ^ B  
w h o  is  to  m a k e  t h e  a p p o in tm e n t  or a p p r o v e  t h e  e m p lo y m e n t . A 1 1 ^ ^  
r e le v a n t  c ir c u m s ta n c e s  are to  b e ta k e n  in to  a c c o u n t  by th e  c o u r t .
T h e  m o s t  im p o r ta n t  o f  th o s e  c ir c u m s ta n c e s  in c lu d e :  th e  n a tu r e  and  
d u ra tio n  o f  th e  c o n n e c t io n  w ith  t h e  b a n k ru p tcy  ju d g e; w h e th e r  th e  
c o n n e c t io n  s t i l l  e x i s t s ,  and , if n o t, w h en  i t  w a s  te r m in a te d ;  and  t h e
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ty p e  o f  a p o o in tm e n t  or e m p lo y m e n t . T h e s e  and o th e r  c o n s id e r a t io n s  
m u st b e c a r e f u l ly  e v a lu a te d  by th e  b a n k ru p tcy  ju d g e .

T h e  p o l ic y  u n d er ly in g  su b d iv is io n  (b) is  e s s e n t ia l ly  t h e  s a m e  a s  
th e  p o lic y  e m b o d ie d  in  th e  C o d e  o f  J u d ic ia l  C o n d u c t . C an on  2 o f  
th e  C o d e  o f  J u d ic ia l  C o n d u c t  in s t r u c t s  a ju d g e  to  a v o id  im p r o p r ie ty  
and th e  a p p e a r a n c e  o f  im p r o p r ie ty , and C a n o n  3(b )(4) p r o v id e s  th a t  
t h e  ju d g e  "sh ou ld  e x e r c i s e  h is p o w e r  o f  a p p o in tm e n t  o n ly  on  t h e  
b a sis  o f  m e r it ,  a v o id in g  n e p o t is m  and fa v o r it ism ."  S u b d iv is io n  (b) 
a le r t s  t h e  p o te n t ia l  a p p o in te e  or e m p lo y e e  and p a r ty  s e e k in g
ap p ro v a l o f  e m p lo y m e n t  to  c o n s id e r  th e  p o s s ib le  r e le v a n c e  or im p a c t  
o f  su b d iv is io n  (b) and in d ic a t e s  to  th e m  th a t  a p p r o p r ia te  d is c lo s u r e  
m u st b e m a d e  to  th e  b a n k ru p tcy  c o u r t  b e fo r e  a c c e p t in g  a p p o in tm e n t  
or e m p lo y m e n t . T h e  in fo r m a t io n  r e q u ir e d  m a y  b e  m a d e  a  p a r t o f  
th e  a p p lic a t io n  fo r  a p p ro v a l o f  e m p lo y m e n t . S e e  R u le  2014(a).

S u b d iv is io n  (b) d e p a r ts  fro m  t h e  fo r m e r  r u le  in  an im p o r ta n t  
r e s p e c t :  a  f ir m  or b u s in e ss  a s s o c ia t io n  is  not p r o h ib ite d  fro m
a p p o in tm e n t  or e m p lo y m e n t  m e r e ly  b e c a u s e  an in d iv id u a l m e m b e r  or  
e m p lo y e e  o f  th e  firm  or b u s in e ss  a s s o c ia t io n  is  in e l ig ib le  under  
su b d iv is io n  (b).

T h e e m p h a s is  g iv e n  to  the o a n k ru p tcy  c o u r t's  ju d ic ia l
d is c r e t io n  in  a p p ly in g  su b d iv is io n  (b) and  t h e  a b s e n c e  o f  a  p er  s e  
e x te n s io n  o f  in e l ig ib i i t y  to  th e  firm  or b u s in e ss  a s s o c ia t io n  or a n y  
in e l ig ib le  in d iv id u a l c o m p le m e n t  t h e  a m e n d m e n ts  to  su b d iv is io n  (a ). 
T he c h a n g e  is  in te n d e d  to  m o d e r a te  th e  p rior  l im it a t io n  on  th e  
e m p lo y m e n t  o p p o r tu n it ie s  o f  a t to r n e y s , a c c o u n ta n ts  and o th e r  
p r o fe s s io n a l p e r so n s  w ho are  or w ho h a v e  b e e n  c o n n e c te d  in  s o m e  
w a y  w ith  th e  b a n k r u p tc y  ju d g e . F o r  e x a m p le ,  in  a ll b u t t h e  m o s t  
un u su al s i tu a t io n s  s e r v ic e  a s  a  la w  c le r k  t o  a b a n k ru p tcy  ju d g e  is  n o t  
th e  ty p e  o f  c o n n e c t io n  w h ich  a lo n e  p r e c lu d e s  a p p o in tm e n t  or
e m p lo y m e n t . E v en  i f  a b a n k r u p tc y  ju d g e  d e te r m in e s  th a t  i t  is  
im p rop er  to  a p p o in t  or a p p r o v e  t h e  e m p lo y m e n t  o f  a  fo r m e r  la w  
c le r k  in  th e  p er io d  im m e d ia te ly  a f t e r  c o m p le t io n  o f  th e  fo r m e r  la w  
c le r k 's  s e r v ic e  w ith  t h e  ju d g e , t h e  firm  w h ic h  e m p lo y s  t h e  fo r m e r  
law  c le r k  w ill, a b se n t o th e r  c ir c u m s ta n c e s ,  b e  e l ig ib le  fo r
e m p lo y m e n t . In e a c h  in s t a n c e  a ll t h e  f a c t s  m u st b e  c o n s id e r e d  b y  
th e  b a n k ru p tcy  ju d g e .

S u b d iv is io n  (b) a p p lie s  to  p erso n s  c o n n e c te d  w ith  a  b a n k r u p tc y  
ju d g e . "P erson" is  d e f in e d  in  § 101 o f  th e  B a n k r u p tc y  C o d e  t o  in c lu d e  
an " in d iv id u a l, p a r tn e r sh ip  and c o r p o r a tio n ."  A  p a r tn e r s h ip  or  
c o r p o r a tio n  m a y  b e  a p p o in te d  or e m p lo y e d  to  s e r v e  in  a  b a n k r u p tc y  
c a s e .  If a  b a n k ru p tcy  ju d g e  is  c o n n e c te d  in  s o m e  w a y  w ith  a  
p a r tn e r sh ip  or c o r p o r a t io n , i t  is  n e c e s s a r y  f o r  t h e  c o u r t  to  d e te r m in e
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w h e th e r  t h e  a p p o in tm e n t  or e m p lo y m e n t  o f  th a t  p a r tn e r sh ip  or 
c o r p o r a tio n  is p rop er.

T h e  a m e n d e d  r u le  d o e s  n o t r e g u la te  p r o fe s s io n a l r e la t io n s h ip s  
w h ic h  do n o t r e q u ir e  a p p r o v a l o f  a b a n k r u p tc y  ju d g e .  
D is q u a lif ic a t io n  o f  th e  b a n k ru p tcy  ju d g e  p u rsu an t to  28 U .F .C . § 4 5 5  
m a y , h o w e v e r , b e a p p r o p r ia te . U n d e r  R u le  5 0 0 4 (a ), a  b a n k r u p tc y  
ju d g e  m a y  f in d  th a t  d is q u a lif ic a t io n  fro m  o n ly  s o m e  a s p e c t  o f  th e  
c a s e , r a th e r  th a n  t h e  e n t ir e  c a s e ,  is  n e c e s s a r y .  A s itu a t io n  m a y  a ls o  
a r is e  in  w h ich  th e  d isq u a lify in g  c ir c u m s ta n c e  o n ly  c o m e s  to  l ig h t  
a f t e r  s e r v ic e s  h a v e  b e e n  p e r fo r m e d . R u le  5004(b ) p r o v id e s  t h a t  if  
c o m p e n s a t io n  fro m  th e  e s t a t e  is so u g h t fo r  th e s e  s e r v ic e s ,  th e  
b a n k u p tc y  ju d g e  is d is q u a lif ie d  fr o m  a w a r d in g  c o m p e n s a t io n .

2 d is q u a lif ie d  from  a c t in g  by 28  U .S .C . § 4 5 5 , he sh a ll

3 d is q u a lify  h im s e lf  fr o m  p r e s id in g  o v e r  t h e  a d v e r sa r y

4 p r o c e e d in g  or c o n t e s t e d  m a t te r  in  w h ich  th e  d is q u a lify in g

5 c ir c u m s ta n c e  a r ise s  o r , if  a p p r o p r ia te , h e s h a ll  d is q u a lify

6 h im s e lf  fro m  p r e s id in g  o v e r  th e  c a s e .

7 (b) D is q u a l i f ic a t io n  o f  J u d g e  fr o m  A llo w in g

8 C o m p e n s a t io n . A ju d g e  s h a ll  d is q u a lify  h im s e lf  from  a llo w in g

9 c o m p e n s a t io n  to  a  p e r so n  w h o  is  a  r e la t iv e  or w ith  w hom  h e  is

10 so  a s s o c ia t e d  c o n n e c te d  a s  to  r e n d e r  i t  im p ro p er  fo r  h im  to

11 a u th o r iz e  su c h  c o m p e n s a t io n .

T h e  w o rd  " a sso c ia te d "  in  s u b d iv is io n  (b) has b e e n  c h a n e e d  to  
" c o n n e c te d "  in  ord er to  c o n fo r m  w ith  R u le  5 0 0 2 (b ).

R u le  5004. D isq u a lif ic a tio n

1 (a) D is q u a lif ic a t io n  o f  J u d g e . W hen a  ju d g e  is
#

COM M ITTEE NOTE



. . . . **

Alaska (Court S y s t e m

^intf  nf Alaska 

OFFICE OF ADMINISTRATIVE DIRECTOR

Don C. Bauermeister 
Court Rules Attorney

303 K Street 
Anchorage. Alaska 99501 (907)264-
June 27, 1985

Senator Pat Rodey
1024 West 6th Ave., Suite 308
Anchorage, AK 99501

Dear Senator Rodey:

I have reduced to writing your inquiry concerning the feasibility and 
desirability of amending District Court Small Claims Rule 11 to allow for 
service of process outside the state. This information will be provided to 
the newly appointed supreme court civil rules committee. That group will 
review the proposal and provide the supreme court with a recommendation on 
whether or not the present rule should be changed.

The more extensive role of committees in supreme court rulemaking is 
mandated by the recent adoption of the new supreme court rule on rulemaking 
which will be effective on September 15, 1985. The interim rulemaking 
procedure is already changing to follow the directives of the new rule. 
Enclosed for your consideration is a copy of the order adopting the new 
rule on rulemaking as well as a memorandum to the supreme court analyzing 
the new rule.

Thanks for your inquiry and the suggestion to investigate this pro­
posed rule change. As the new rulemaking procedure suggests, all proposals 
for improving the efficient administration of justice are welcome and will 
be given careful consideration. If you have any further ideas or inquiries 
please do not hesitate to contact me at this office.

Sincerely

Don C. Bauermeister 
Court Rules Attorney

DCB/jm

Enclosures
cc: Arthur H. Snowden, II (w/o enclosures)



THE SUPREME COURT OF THE STATE OF ALASKA 

ORDER NO. m o

Adopting Administrative 

Rule 42 - Rulemaking; 

Rescinding Administrative 

Rule 39.5 - Standing 

Advisory Committee on 

Rules

IT IS ORDERED:

Administrative Rule 39.5 concerning the Standing Advisory Commit­

tee on Rules is rescinded.

Administrative Rule 42 concerning Rulemaking is added and adopted

to read as follows:

Rule 42. Rulemaking.

(a) Uniform Policy. The supreme court shall make and promulgate rules 

governing administration of all courts, and practice and procedure in 

civil and criminal cases in all courts. The rules shall be uniform 

throughout the Alaska Court System.

(b) Request for Rulemaking. Any person may propose new rules or changes 

in present rules to the supreme court. Each proposal must:

1) Be in writing;

2) Include the language proposed for change;

3) Include the reason for the suggested rule or change;

4) Be submitted to the court rules attorney at the Anchorage 

Office of the Administrative Director of Courts.

The court rules attorney shall review each proposal. If the proposal 

is unclear or in need of further documentation, the rules attorney 

shall contact the person submitting the proposal and seek 

clarification.

(c) Preliminary Analysis. The rules attorney shall then prepare a prelim- 

inary legal analysis of each proposal. This shall include an ex­

amination of the present Alaska rule including adoption and amendment 

history, as well as a comparison with the federal rule where 

appropriate.

(d) Meritless Proposal. In the unusual case where no further considera­

tion seems merited, the rules attorney shall forward such opinion and 

the reason for it along with all pertinent supporting information to 

the chief justice. If the chief justice concurs, a letter shall be

sent by the rules attorney to the person submitting the proposal

stating the reason it was not accepted.

(e) Notice. In all other cases notice that a rule is being considered for 

change, including the nature of the proposed change, shall be pub­

lished in the Monthly Activity Report of the appellate courts.

(f) Major or Minor Change. The rules attorney shall determine whether a 

proposal is a major or minor rule change. All proposals for new rules 

and all proposals affecting substantial rights of litigants are major. 

Minor rules changes are those which are technical in nature.

(g) Minor Change. Minor rules change proposals shall be submitted to the 

supreme court along with the preliminary legal analysis and appropri­

ate orders in both signature and legislative form. The chief justice 

shall calendar a review of the proposal at an appropriate law confer­

ence. Following review, the supreme court may adopt or reject the
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proposal, or refer it to a standing or advisory committee to be 

treated as a major rules change.

(h) Major Change. Major rules change proposals shall be referred by the 

rules attorney to the appropriate standing or advisory committee. The 

committee shall review the proposal, determine if a draft should be 

circulated to the bar or other interested persons for comment, and 

prepare a written recommendation supporting or opposing the change.

If no circulation was made, the reason for this decision shall be 

stated in the recommendation. Where appropriate, the recommendation 

shall also include proposed orders in signature and legislative form, 

as well as advisory notes suitable for publication stating the ration­

ale for the rule change. All committee written recommendations shall 

be forwarded to the supreme court. The chief justice shall calendar a 

review of the recommendation at an appropriate administrative confer­

ence. Following review, the supreme court may adopt or reject the 

proposal in whole or in part, or refer the proposal to the same or a 

different committee for further study or additional circulation.

(i) Public Information. The original proposal, preliminary legal analy- 

sis, circulation material, proposed order and advisory notes shall be 

made available to the public upon request. Committee minutes, report­

er's notes, and other preparatory drafts or memoranda shall not be

made public.

(j) Standing and Advisory Committees. Standing committees shall be

established to review Civil Rules, Criminal Rules and Appellate Rules.

The administrative senior staff shall act as the standing committee to 

review Administrative Rules. Advisory committees shall be appointed 

as needed to review all other rules. All committees shall receive 

major rules change proposals from the rules attorney or the supreme 

court. In addition, the standing committees shall carry on a continu­

ous study of the operation and effect of the rules of procedure and 

administration. When specific proposals for change initiate in a 

committee, notice that the proposal is being considered must be 

published in the Monthly Activity Report under subsection (e) of this 

rule. Changes to those rules found by the committees to promote: 1) 

Simplicity in procedure; 2) Fairness in administration; 3) The just 

determination of litigation; and 4) The elimination of unjustifiable 

expense and delay, shall be periodically recommended to the supreme 

court for its consideration.

(k) Appointment. The supreme court shall appoint such members of the 

judiciary, Alaska Bar Association, and other qualified persons to the 

committees as it deems advisable. Nominees shall be considered from 

any source, but solicitation for nominee recommendations shall also be 

made to the board of governors of the state bar association and the 

statewide court clerks conference. Where possible, terms of the 

committee members will be staggered to preserve conmittee continuity. 

The members of the committees shall serve without compensation. 

However, with prior approval the members may be reimbursed for per 

diem and travel expenses incident to their duties as members of the 

committees.

(1) Emergency Rule Action. Whenever the supreme court determines that an 

emergency exists requiring the immediate promulgation of a procedural 

or administrative rule, the court may take any action required by the 

circumstances. The court shall follow all of the requirements of this 

rule consistent with meeting the nature of the emergency circum­

stances.

(m) Effective Date. The effective date for each rule change order shall 

be stated in the order. Normally, the effective date shall be the 

same as the publisher's distribution date, in order to provide ade­

quate notice to those affected by the rule change. Where this is not 

possible, the effective date shall be set as determined by the supreme 

court. When this occurs, the supreme court shall determine what
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additional notice, if any, shall be provided to those affected by the 

rule change. Adoption or rejection of a rules change proposal shall 

be published in the Monthly Activity Report.

(n) Rule Application. All rules and orders in effect on the date of the 

adoption of tnis rule remain in effect.
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m u s t  ge t  a  c o p y  o f  w h a t e v e r  co ur t  docu­
m e n t s  y o u  file.  Th i s  p r oce ss  is ca l l ed  service.

T h e  se rv ice  r e q u i r e m e n t  m e a n s  y o u  h a v e  
t o  k n o w  w h e r e  to  f in d  t h e  d e f e n d a n t ;  t he n ,  a 
p r o fe ss i ona l  p r ocess  s e r v e r  c a n  d e l iv e r  t h e  
p a p e r w o r k  o r  t h e  c o u r t  can  se n d  t h e  p a p e r s  
b y  ce r t i f i ed  ma i l .  In t h e  l a t t e r  case,  th e  
d e f e n d a n t  — n o t  j u s t  so m e o n e  a t  t h a t  
a d d r e ss  — m u s t  s ign  f o r  t h e  do cu m en ts .

C o u r t  c l e r k s  s a y  t h e r e ’s a  f a i r  ch an ce  t h a t  
t h e  p e r s o n  a g a i n s t  w h o m  y o u r  s u i t  is f i led 
w i l l  w r i t e  a  c o u n t e r c l a i m  o n  t h e  f o r m  w h e n  
h e  o r  sh e  f i les  a n  a n s w e r  to  y o u r  c l a im.

T h e  c o u n t e r c la im  m a y  s a y  y o u  a r e  t h e  o n e

w h o  ow es  m o n e y ,  b u t  i t  d o e s n ’t m e a n  y o u  
w i l l  lose y o u r  case  a u t o m a t i c a l l y .

A b o u t  h a l f  t h e  pe op le  w h o  w in  t h e i r  cases  
m u s t  go t h r o u g h  a n o t h e r  p rocess ,  ca l l ed 
execu t ion ,  b ec a u s e  th e  d e f e n d a n t  r e f uses  to  
s u r r e n d e r  t h e  m o n e y  o r  p r o p e r t y  a w a r d e d .

Di r ec t io ns  on  ex ec u t i o n  a r e  a v a i l a b l e  in  
“ Ex ec u t io n  P r o c e d u r e  fo r  J u d g m e n t  C r e d i ­
to r s , "  a n o t h e r  b o o k l e t  a v a i l a b l e  a t  t h e  s m a l l  
c l a im s  office.  E x e c u t i o n  in v o lv e s  g e t t i n g  th e  
co u r t ' s  p e r m i s s io n  to  h a v e  a  p r oce ss  s e r v e r  
seize so m e  o f  t h e  d e f e n d a n t ’s p r o p e r t y .  T h e  
co u r t  a l so m a y  a l lo w  y o u  to  g a r n i s h  t h e  
d e f e n d a n t ’s w a g e s  o r  p e r m a n e n t  f u n d  check .

C o u r t  c l e r ks  sa y  m o s t  p e o p l e  w h o  f i le  
ex ec u t io n  p a p e r s  e v e n t u a l l y  col lect .

‘ CV\CsfiAa 'S J ̂  i / i

P r e p a r e  c a s e  c a r e f u l l y ,  s m a l l  c l a i m s  j u d g e  a d v i s e s  p o t e n t i a l  l i t i g a n t s
*2 • k* 4viSvA,

Clerks like Jean Fowler, right, can assist potential litigants, but they can’t o ffe r advice.

By KAY MOfvROE LEVINE
Daily News Reporter
I f  y o u ’re  t h i n k i n g  o f  f i l i ng  a  s m a l l  c l a ims  

ac t ion ,  t r y  t a l k i n g  i t  o v e r  w i t h  y o u r  
o p p o n e n t  f i rs t ,  ad v i se s  D is t r i c t  Co u r t  
J u d g e  E l a i n e  A n d r e w s .

“ S o m e t i m e s  m y  jo b  is n o t h i n g  m o r e  t h a n  
to  a s k  ‘H a v e  y o u  t w o  t a l k e d  a b o u t  th i s ? ’ ”  
sh e  says .  T h e  a n s w e r  is u s u a l l y  "Wel l ,  no,  
n o t  r e a l l y . ”

When t a l k i n g  d o e s n ’t  se t t l e  t h e  d i spu t e ,  
s m a l l  c l a ims  c o u r t  is a n  e f fec t ive  f o ru m ,  she  
says .  " I  t l r . n k  t h e  s y s t e m  w o r k s  g rea t .  I  
a l w a y s  h o p e  p e o p l e  l e av e  t h e  co u r t r o o m  
fee l ing  t h e y ’v e  h a d  t h e i r  s a y . ”

To  t h a t  en d ,  A n d r e w s  s t r e s ses  t h a t  sm a l l  
c l a im s  l i t i g a n t s  s h o u l d  b e  p r e p a r e d  w h e n  
t h e y  come  to  cour t .  I f  y o u  t h i n k  y o u ’re 
go ing  to  b e  n e r v o u s ,  w r i t e  a n  o u t l i n e  of  
w h a t  y ou  n e e d  to  s a y  o r  w r i t e  o u t  a  de t a i l ed  
s t a t e m e n t  a n d  j u s t  g iv e  i t  t o . t h e  judge ,  say s  
A n d re w s .

I f  t h e  su i t  focuses  on a  c a r  acc iden t  o r  
s o m e th in g  s i m i l a r ,  b r i n g  a  d i a g r a m  of  th e  
scene,  sa y s  A n d r e w s .

A n d  please ,  sh e  says ,  b r i n g  tw o  copies  of  
s t a t e m e n t s  a n d  s u p p o r t i n g  d o c u m e n ts  ( in­
c l ud ing  ca nce led  checks) .  O n e  copy is fo r  t h e  
jud ge ,  one is f o r  y o u r  o p p o n e n t  in  t h e  sui t .

Most  s m a l l  c l a im s  h e a r in g s  l a s t  15-20 
m in u t es ,  b u t  A n d r e w s  h as  seen  t h e m  ran g e  
f r o m  f ive  m i n u t e s  to  th r e e  hours .

You can h i r e  a n  a t t o m i .  ‘o he lp  y ou  w i t h  
a  sma l l  c l a im s  case  b u t  m o s t  peop le  d o n ’t. 
Us ua l ly ,  l i t i g a n t s  w h o  use  a t to r n e y s  in  
sm a l l  c l a im s  c o u r t  a r e  p eo p le  w h o  r e t a in  a n

a t t o r n e y  r ou t in e ly ,  she  says .
You  d o n ’t h a v e  to  h i r e  a n  a t t o r n e y  jus t  

bec ause  y o u r  o p p o n e n t  does .  Y o u r  w o r d s  
wi l l  c a r r y  as  m u c h  w e i g h t  a s  a  l a w y e r ’s.

Ev en  w h e n  a t t o r n e y s  a r e  i n v o lv e d  m   ̂a  
sm a l l  c l a im s  hea r ing ,  t h e  l i t i g a n t s  m a y  s t i l l  
do m o s t  of  t h e  t a lk in g ,  sa y s  A n d r e w s .  So 
r e m e m b e r :  T a l k  to  t h e  j u d g e  (no t y o u r

o pp o ne n t )  a n d  t r y  n o t  to  g e t  s t e a m e d  up .
To f i le  a  s m a l l  c l a im s  case ,  j u s t  p i c k  u p  

f o r m s  a n d  a  copy  o f  “ A l a s k a  S m a l l  C l a i m s  
H a n d b o o k "  in  r o o m  134 o f  t h e  An cho rag e-  
D is t r i c t  C o u r t  b u i l d i n g  a t  303 K  S t .

In  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h ,  g o  to :  
t h e  c l e r k ' s  of fice in  t h e  P a l m e r  D i s t r i c t  ‘ 
C o u r t  b u i l d i n g ,  268 E.  F i r e w e e d .

T h en ,  j u s t  fo l lo w  d i rec t io ns .  B e  a l e r t  t o  
t h e  fo l lo w in g :  ,i

• T h e  f i l in g  fee i s  $5.
• To  file,  y o u  m u s t  b e  18 o r  o l d e r  u n l e s s  a 

ju d g e  h a s  d ec la re d  y o u  a n  “ e m a n c i p a t e d  
m i n o r . ”

• Y o u  c a n  a s k  f o r  a  m a x i m u m  o f  $2,000 o r  
p e r s o n a l  p r o p e r t y  w o r t h  t h a t  a m o u n t .

• T h e r e  a r e  s e v e r a l  t y p e s  o f  cases  t h a t : '  
c a n n o t  b e  h e a r d  in  s m a l l  c l a im s  cou r t ,V '  
in c lu d i ng  s l a n d e r ,  l i b e l  a n d  c l a im s  a g a i n s t  
th e  s t a t e  o r  f e d e r a l  g o v e r n m e n t .  C h e c k  t h e  
h a n d b o o k  f o r  o t h e r  excep t ion s .

• T h e  p r oce ss  i t s e l f  i s  s im ple :  F i l e  a 
co m p la i n t ,  w a i t  f o r  t h e  d e f e n d a n t  to  r e ­
spond ,  go to  cour t .

• C o u r t  c l e r ks  c a n n o t  f i l l  o u t  t h e  f o r m s  
fo r  you ,  n o r  ca n  t h e y  o f fe r  l eg a l  adv ice .

• D u r i n g  a  s m a l l  c l a im s  h e a r i n g ,  y o u  m a y  
cal l  w i t n e s s e s  a n d  c r o s s - e x a m in e  y o u r  o p p o ­
nen t ,  b u t  y o u ’re  n o t  r e q u i r e d  to  do  so.

• T h e  " S m a l l  C l a im s  H a n d b o o k ” a n d  
“ J u d g m e n t  D e b t o r  B o o k l e t "  e x p l a i n  t h e  
r igh t s  a n d  r e sp o n s i b i l i t i e s  o f  de f e n d a n t s .

Be fo re  a  ju d g e  h e a r s  y o u r  case,  t h e  
d e f e n d a n t  ( the  p e r s o n  n a m e d  in  t h e  sui t )

See Page D-2, CLAIMS’
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Talk to your adversary first, judge says
j Continued from Page D-1 |

u p  a b o o k  of  sh o r t  s to r i e s , "  
she  says.

T he  sm a l l  c l a im s  of fice 
is c r o w d ed  a n d  u s u a l l y  hec­
tic,  b u t  t h e  a t m o s p h e r e  r e ­
m a i n s  f r i e n d l y .  D u r i n g  a  
q u i e t  s p e l l  o n e  r e c e n t  
m o r n i n g ,  a  m a n  l e a n e d  
a g a in s t  t h e  c o u n t e r  w i t h  a 
b u n d l e  o f  p ap e r s .

" C a n  I  h e l p  y o u ? "  a s k e d  
Wyrick .

'  “ I  h o p e  s o , "  h e  a n ­
swered .

Sh e  l a ug h ed .  “ T h a t ' s  th e

m o s t  c o m m o n  p h r a s e  I 
h e a r , "  s h e  sa id .

L i k e  m o s t  o f  the  p eo p l e  
f i l ing s m a l l  c l a im s  cases,  
W i l l i a m  B e r r y  h a d  n e v e r  
d o n e '  i t  be fo re .  T w o  da ys  
b e f o r e  h e  p r e s e n t e d  h i s  
case  to  S t e m p ,  B e r r y  sa id  
h e ' d  b e e n  a  l i t t l e  ne r vous .

“ I ' v e  b e e n  t r y i n g  to  jo t  
n o te s  to  m y s e l f , ” h e  sa id .

B e r r y  h a d n ' t  h a d  a n y  
t r o u b l e  f i l l i n g  o u t  t h e  c om ­
p l a i n t  fo rm s ,  a n d  c l e rk s  
w e r e  n ice  a b o u t  i t  w h e n  he '  
a s k e d  q u e s t i o n s  t h a t  w e r e  
a n s w e r e d  in  t h e  h a n d b o o k

(see  r e l a t e d  s t o r y  t h i s  
page).

T h er e  is on e  f l a w  in th e  
p r o c e s s ,  B e r r y  s a y s :  I t ’s 
s low.  " T h e  in c id en t  t o o k  
p la ce  in M a rc h  a n d  h e r e  I 
am,  going  to  co u r t  in  A u ­
g u s t . "

B e r r y  a t t r i b u t e s  p a r t  o f  
th e  d e l ay  to  h is  a t t e m p t s  to  
se t t l e  h i s  p r o b l e m  in f o r ­
m a l ly .  S t i l l ,  h is  t r i a l  d a t e  
ca m e  15 w e e k s  a f t e r  he  
f i led t h e  . legal  c o m p l a i n t  — 
n o t  th e  4 to  6 w e e k s  c l e rk s  
to ld  h i m  i t  w o u l d  be.

• tl '
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T H E R E ’S N O T H I N G

SMALL
A B O U T  T H E S E

CLAIMS
f i rm said it  wasn ' t  liable. In fact, said 
m a n a g e r  J i m  Secor t ,  Be r ry  h im se l f  
should have to pay  $400 to compensate 
the company for "a l l  the trouble we 
have to go to. "

Near  the end of the 30-minute hearing,  
which took place in mid-August ,  District  
Court  Judge Ralph S temp said he w a s n ’t 
swayed by Be r ry ’s ma in  argument  — 
tha t  Rent-A-Wreck was  responsible be ­
cause of A la s ka ’s manda to ry  insurance 
law. That  l aw  clearly is not  applicable,  
said Stemp.

" I  was real ly kind  of thrown there for  
a second," Berry said later.

Then S temp announced that  Berry 
had won a f te r  all, because the r en ta l  
company didn ' t  r etr ieve the car when  
employees learned the  r ente r  had loaned 
it to someone else.

Berry was  happy wi th  his victory,  
whateve r  the  reasoning behind it.  " I  
basically test if ied f rom the  hea r t ,"  he 
said. " I  f igured I was  r ight ."

Ber ry ’s case was  one of the mos t  
common types  of smal l  claims actions,  
say clerks who  work  in the small  claims 
office. Minor ca r  crashes,  bad  checks and 
rental  disputes generate most  cases.

Alaska l aw al lows anyone over  the 
age of 18 to  file a complaint  — over  
near ly anything  — in small  claims court.  
The ceiling on damages is $2,000 in 
money o r  personal  proper ty.  Last  year ,  
10 district  court  judges heard 5,700 smal l  
claims cases.

There wil l  be even more cases this  
year,  says Barba ra  Wyrick, a clerk in 
the small  claims office. More than 4,200 
cases have been filed thus far  in 1985.

An d  they ’re diveise indeed. For  ex a m ­
ple, the  case heard right  af ter  B e r r y ’s 
was filed by  a woman who sued a 
former  boyfriend for  a $200 loan. She 
won, bu t  was  awarded only $92 plus $10 
court  costs. Her  old boyfriend had coun­
tersued — successfully — tha t  she should 
reimburse h im for  t r ea tmen t  expenses 
rela ted to a case of  crab lice he ’d got ten 
f rom her.

In the case jus t  before Berry’s, the 
purchaser  of  a jade tree said the p lant  
died in an unt imely fashion and asked 
the court  to award  $500 plus at torney 
fees. S temp d idn’t  buy  that  one.
• District  Court  Judge Elaine Andrews 

has been hear ing small  claims cases for 
3Vi years  and calls i t  the most interest ­
ing p a r t  of he r  job.

“ I t ' s  l ike coming to court  and opening 
See Page D-2, TALK

By KAY MONROE LEVINE
Daily News reporter
H ad it  been a boxing match,  the 

a n n o u n c e r  w o u ld  h a v e  sa id:  
"And  William Berry is down . . .  
no, he's up — and he's knocking 

Rent-A-Wreck out  of the ring!"
But, because Berry's arena  was  actu­

ally small  claims court,  there w as n ’t 
that  much hullabaloo.  A sales manager  
for Postal  Instant  Press,  Berry : _s 
pursuing a $906 small claims suit  against  
Rent-A-Wreck, a local car  renta l  compa­
ny.

In March, a Rent-A-Wreck ca r  had 
backed into Berry's vehicle, causing $906 
in damage.  But,  since the person who’d 
rented the car  wasn ' t  dr iving,  the rental

Mary Mus ic a d d s  to c o ur t  files. Anyone over  18 c a n  s u e  In small  claims cour t ;  4,200 su c h  su i t s  have  a l ready b e e n  filed th i s  year.



A l a s k a  St a t e  L e g i s l a t u r e
S e n a t e  J u d i c i a r y  C o m m i t t e e

S e n a t o r  P a t r i c k  R o d e y ,  C h a i r m a n  
Se n a t o r  Tim K elly. V ice-Ch a i r 

Se n a t o r  |a n  Fairs 

Se n a t o r  Rick H a l f o r d  

Se n a t o r  Ro b e r t  Z iegler. Sr .

Po u c h  Y  

Ju n e a u , A la s k a  99811 
(9 0 7 )4 6 5 -3 7 1 7

M a r c h  2 ,  1 9 8 6

M r .  D o n  B r u e g e l ,  C o r p o r a t e  A u d i t o r  
B a y l y ,  M a r t i n  & F a y  o f  A l a s k a ,  I n c .
1 0 3 1  W.  4 t h  A v e . ,  S u i t e  4 0 0  
P . O .  B o x  7 5 0 2
A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - 7 1 0 1  

D e a r  M r .  B r u e g e l :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  F e b r u a r y  5 ,  c o n c e r n i n g  
j u r i s d i c t i o n a l  l i m i t a t i o n  o f  s m a l l  c l a i m s .  I  h a v e  e n c l o s e d  
a  c o p y  o f  a  F e b r u a r y  1 9 ,  1 9 8 6 ,  a r t i c l e  f r o m  t h e  J u n e a u  
E m p i r e , w h i c h  d e s c r i b e s  H o u s e  B i l l  1 1 8  a n d  i t s  p a s s a g e  
b y  t h e  l e g i s l a t u r e .  I ' m  s u r e  t h i s  b i l l  w i l l  a d d r e s s  y o u r  
a r e a s  o f  c o n c e r n .

T h a n k  y o u  f o r  y o u r  c o m m e n t s .
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Small claims ceiling could be raised; case load upped
By ED SCHOENFELO
tMf JUNUUIMMIU

A bill that would increas" the ceil­
ing for Small Claims Court suits has 
passed tho Senate and is on its way 
to the Governor's office.

The bill (HB118) will Increase the 
amount an individual, business or 
government agency can gain from a 
small claims action from 12,000 to 
15,000.

The small claims procedure is 
popular because it Is faster, simpler 
and less expensive than the formal 
civil court process. Filing costs for a 
case In small claims court is 15 and 
an attorney is not needed.

The bill was submitted by the 
court system and is strongly support­
ed by the Anchorage Chamber of 
Commerce, said Karla Forsythe, 
staff counsel to the administrative 
offices of the state court system.

The change is supported by pri­
vate industry because it would make 
it easier to sue for small amounts of 
money.

"It's not economic to bring an ac­
tion between 12,000 and 15,000 be­
cause attorney fees will cat up most 
settlements. It's just not worth it," , 
said Forsythe.

The Increased maximum is ex­
pected to double the number of cases 
filed, she said. A fiscal note attached 
to the bill calls for the hire of six new 
court clerks to handle the increased 

t. load, Including one in Juneau, she
i t t ld. ; , . , . ; ...... .......... .
Jib i. The MU would increase the cost of.

filing a small claims case from IS to . 
. Bt least 115. Court oniclals estimate 

the increase would bring In 1357,000 a 
year, more than offsetting the cost of 
additional staff.

The bill passed the Senate 18-0 • Wednesday and Is headed to the gov­
ernor's office, where it is expected to 
be signed Into law. It takes effect

once the Supreme Court, which sets . - Walker said the Increased num- 
Small Claims Court rules, raises the i ber of small claims cases has caused 
filing fee. * a staff crunch In the local trial

In it unclear how the bill will af- clerk's office. Only one person at the 
feet the Juneau courts office, which' office is assigned to small claims 
has been overloaded with small cases, which arc often filed in large
claims cases in recent years.

Statistics show a 44 percent In­
crease locally in small claims filings 
between fiscal year 1984 and fiscal 
year 1985, and officials said the trend 
is continuing.

numbers, she said.
"When you get hit with 70 cases a 

day and it takes an average of 15 
minu'es per case and you only have 

. one person doing that, we all gel In 
and help," she said

Juneau Clerk of Trial Courts -  The large number of filings Is 
Sharon Walker said about two-thirds .slowing down the small claims court 
of all civil court cases filed so far.; process two to three weeks, she said, 
this year have been small claims'" The length of the process varies from 
cases. i case to case. The average case took

The Increase in filings Is related labout a month to complete before the
to the Increase in the number of current crunch hit, she said.___
large organizations seeking to get 
payments that have been delinquent.
Juneau City-Borough, Bartlett Me­
morial Hospital and the Alaska Elec­
tric Light and Power Company a.c . 
three of the biggest users, Walker f 
said. ; >

She also said the large number oft 
cases can be at least partially attrib­
uted to more collection agencies in 
Ju

; < The staff shortage 19 worse in Ju­
neau than some other communities, 
Walker said. The Fairbanks office 
has two staff members assigned to 
handle small claims cases and han­
dles a smaller case load than Ju- 

: neau, she said.
But Juneau Is not the only com­

munity where small claims court 
1 cases have increased. Court filings 
went up by one-third statewide in 
1985, according to the state court sys­
tem's annual report. At 78 percent, 
Palmer had one of the largest in­
creases in filings. A 34 percent In­
crease was reported In Anchorage.

Because of the heavy load of 
cases, court employees are encour­
aging those considering small claims

actions to read several booklets ex­
plaining the court procedure.

A booklet titled "Alaska Small 
Claims Handbook," is available from 
the local trial clerk’s office. The of­
fice Is located on the ground 11 • of 
the Court Building, at the corner of 
Fourth and Main Streets dow ntow n.

While an attorney is not needed to 
file a small claims case, one can be 
used, nnd if the person filing suit

wins the case, attorney fees can be 
collected.

The small claims procedure can 
be used to gain a legal ruling about a 
debt, but it docs not force payment. 
These methods are also described in 
a booklet that's available at the court 
office. Methods of collection Include 
seizing property, gamisheeing wages 
and getting the state to hand over 
part of a Permanent Fund Dividend.
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S e n a t o r  P a t r ic k  R o d e y  
P o u c h  V  
C a p ito l  B u i ld in g  
J u n e a u ,  AK  99811

D e a r  S e n a t o r  R o d e y :

I w o u ld  l ik e  t o  u r g e  y o u  to  p r o m o te  a n d  s u p p o r t  l e g i s l a t i o n  to  r a i s e  t h e  
sm a ll c la im s  j u r i s d i c t i o n a l  lim it  fro m  $ 2 ,0 0 0  t o  $ 5 ,0 0 0 .  T h is  m e a s u r e ,  w h ic h  
w a s  s u p p o r t e d  b y  a  m a jo r ity  o f  t h e  l e g i s l a t o r s ,  w a s  n o t  a c t e d  o n  la s t  y e a r  to
g i v e  t h e  c o u r t  s y s t e m  t im e  to  a d e q u a t e ly  b u d g e t  f o r  t h e  c h a n g e .  I b e l i e v e  t h e
t im e  f o r  a c t io n  i s  n o w !

P le a s e  k e e p  m e p o s t e d  a s  to  t h e  p r o g r e s s  o f  t h i s  l e g i s l a t i o n .

C o r d ia l ly ,

B A Y L Y , M A R T IN  & F A Y  O F A L A S K A , IN C .

D o n  B u e g e l  
C o r p o r a t e  A u d it o r

D B / a j t / 2 5 / 2

1031 \V .4th A v e .,S u ite 400  /  P.O. B ox 7502 /  Anchorage, A K  90510-7101/ (907) 276-5617 /  276-5454 ! TELEX: 090-2541S



A l a s k a  (C ou r t  E a s t e r n  

■^tatc of Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR
303 K Street

KARLA L. FORSYTHE Anchorage. AK 99501
General Counsel March 21, 1985

The Honorable Patrick Rodey 
Cha irman
Senate Judiciary Committee 

Alaska State Legislature 
Pouch V

Juneau , AK 9981 1 

Dear Senator Rodey:

Thank you for the opportunity to appear before the Committee 
on March 19 to respond to concerns that the small claims 
procedures have become overly complex.

As I indicated to the Committee, I will be meeting with Mr. 

Lewis and Mr. Mahnke on March 28 to discuss their specific 
concerns with the way in which the court processes small 
claims. However, the majority of the procedures and forms which 
these gentlemen question are required directly by the Alaska 

Exemptions Act (A.S. 09.38), enacted by the legislature in 
1981. It is my understanding that after our meeting, Messrs. 
Lewis and Mahnke may be proposing amendments to the statute. The 
court system will be glad to review these proposals and comment 
as to the procedural impact on the courts.

As a general comment, the court system has developed both 
small claims and exemption forms and instructions with a view 
toward assisting litigants for whom the small claims procedures 

are primarily designed: individuals bringing or defending claims
on their own. The court system has worked hard to develop forms 
which are understandable and usable by lay people. Messrs. Lewis 
and Mahnke are representative of the another major type of small 
claims litigants: businesses routinely collecting unpaid accounts 
either on their own behalf or for another entity. These two 

types of litigants may have different interpretations of the 
legislature's mandate for the court to provide a simple and 
expeditious small claims process. Both viewpoints must be taken 
into account in developing forms and procedures.



The Honorable Patrick Rodey 

March 21 , 1985 
Page Two

Should the Committee or individual members desire further 

details at this time regarding small claims or exemption forms 
and procedures, please let me know.

Karla Forsythe 
General Counsel

cc: Sena tor Faiks
Senator Halford 
Senator Kelly 
Senator Ziegler 
Arthur H. Snowden, II 

Mr . Lewis 
Mr. Mahnke
Sharon Walker, Juneau Clerk of Court

KLF:lae



M E M O R A N D U M  A p r i l  4, 1 9 8 5

To: Arthur H. Snowden, II

Administrative Director

From: Karla L. Fors y the f ~
General Counsel

Subject: Concerns about number and complexity of 

small claims forms

On March 28 I met with Bruce Manhke and H. H. Lewis of

Associated Credit Agency, who had contacted Senator Faiks with 

concerns about the number and complexity of small claims forms.

I had advised the Senate Judiciary Committee that I would be

meeting with these gentlemen to discuss their concerns.

After our discussion, it appears that the majority of their

questions relate to forms and procedures required by the Alaska 

Exemptions Act (AS 09.38). Mr. Mahnke has obtained a copy of the

act, and plans to address his substantive concerns to the Code

Revision Commission, which developed and requested tiiis 

legislation.

These gentlemen also raised technical questions about court 

forms, and concerns about Small Claims Rule 15 and general court 

policy. I recommend that these questions be referred to the 

Forms Committee for discussion and response to Mr. Mahnke and Mr. 

Lewis. These specific areas are listed below:

1. Small Claims Rule 15. This rule provides that any party 

asserting a claim as an assignee must be represented by an 

attorney. Messrs. Mahnke and Lewis request that this requirement 

be deleted from the rule. They point out that this requirement 

is an additional expense to debtors, because attorneys fees are

passed along. It is their understanding that this rule was

developed because of a concern originally articulated by Mary 

Alice Miller that collection agencies were filing false cases.

1
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To: Arthur H. Snowden, II

Administrative Director

From: Karla L. F o r s y t h e C E T
General Counsel

Subject: Concerns about number and complexity of 

small claims forms

On March 28 I met with Sruce Manhke and H. H. Lewis of 

Associated Credit Agency, who had contacted Senator Faiks with 

concerns about the number and complexity of small claims forms. 

I had advised the Senate Judiciary Committee that I would be 

meeting with these gentlemen to discuss their concerns.

After our discussion, it appears that the majority of their 

questions relate to forms and procedures required by the Alaska 

Exemptions Act (AS 09.38). Mr. Mahnke has obtained a copy of the 

act, and plans to address his substantive concerns to the Code 

Revision Commission, which developed and requested this

legisla tion.

These gentlemen also raised technical questions about court

forms, and concerns about Small Claims Rule 15 and general court 

policy. I recommend that these questions be referred to the 

Forms Committee for discussion and response to Mr. Mahnke and Mr. 

Lewis. These specific areas ati listed below:

1. Small Claims Rule 15. This rule provides that any party 

asserting a claim as an assignee must be represented hy an 

attorney. Messrs. Mahnke and Lewis request that this requirement

be deleted from the rule. They point out that this requirement

is an additional expense to debtors, because attorneys fees are 

passed along. It is their understanding that this rule was 

developed because of a concern originally articulated by Mary 

Alice Miller that collection agencies were filing false cases.

1



They believe defendants are adequately protected under the 

Federal Fair Debts Collection Act, which they say provides that 

fraudulent filing to collect a claim is a federal offense with

specific penalties.

Mr. Mahnke tells me he has tried to locate an attorney to 

handle his collection cases at a reasonable fee. He contacted

many attorneys in Juneau, most of whom indicated they represented 

persons against whom collection activity would be undertaken. 

The attorney currently working with the firm is charging $20 to 

review a case, and $60 for an appearance if the defendant 

answers. If the attorney is out of town, or has a conflict of 

his own, the pace of collection activity slows.

2. Exemptions Forms. The following questions were posed:

a. Why does a party have to write the name of the

plaintiff and defendant several times on a form? Why can't the

form simply read "above-named plaintiff" or "above-named 

defendant?"

b. Why must process servers be required to serve the 

lengthy judgment debtor booklets? There is no way to serve a 

person with one of these booklets discreetly. It would be less 

expensive to the court to simply provide a sheet saying "a 

statement of your rights may be obtained from the court," rather 

than serving a book. They say in several instances, the 

defendant upon service has thrown away the book. This happens 

often if the defendant is served with several writs within a 

short time period. Mr. Mahnke believes it is wrong for the court 

to have a policy whereby a return of service will not be accepted 

unless he states he has served the booklet.

c. Information to complete the figures on the writ is 

submitted to the clerk, along with the writ itself. In Juneau, 

the clerk reviews the figures on the writ, and will change them

2



o n  t h e  w r i t  i n  p e n ,  i n i t i a l e d ,  i f  t h e  c l e r k  r e a c h e s  a d i f f e r e n t  

c a l c u l a t i o n .  B a n k  h a v e  q u e s t i o n e d  t h e  v a l i d i t y  o f  t h e s e  

w r i t s .  Mr .  L e w i s  b e l i e v e s  t h a t  t h e  c o u r t  e i t h e r  s h o u l d  n o t  

c h a n g e  t h e  f i g u r e s  o n  t h e  w r i t ,  o r  s h o u l d  d o  t h e  f i g u r i n g  

i t s e l f .  As  a s i d e  n o t e ,  i n  o n e  i n s t a n c e  t h e  c l e r k  p r o p o s e d  

c h a n g i n g  f i g u r e s  b e c a u s e  t h e y  f a i l e d  t o  r e f l e c t  a l e a p  y e a r ,  

a l t h o u g h  t h e  f o r m  i t s e l f  r e f e r s  t o  3 6 5  d a y s .

d .  Why c a n ' t  t h e  g a r n i s h m e n t  f o r m  s h o w  p r o c e s s  s e r v e r

f e e s  a t  t h e  b o t t o m ,  - s i m i l a r l - y  t o  -m  w r i t  f o r  p r o p e r t y ?  S p a c e  f o r  

t h e  s e r v i c e  f e e  s h o u l d  b e  i n c l u d e d  o n  t h e  w r i t  f o r  g a r n i s h m e n t .  

O t h e r w i s e ,  e m p l o y e r s  c a n  t a k e  o u t  t h e  m o n e y ,  a n d  t h e n  f i r e  t h e  

e m p l o y e e ,  a n d  f e e s  o n  a s u p p l e m e n t a l  w r i t  w i l l  n e v e r  b e  

c o l l e c t e d .

e .  T h e  c o u r t  i s  i n t e r p r e t i n g  t h e  n o t i c e  o f  l e v y  

p r o v i s i o n  t o  r e q u i r e  a t w o - s t e p  p r o c e s s .  F i r s t ,  a p e r s o n a l  

d e m a n d  m u s t  b e  m a d e  w i t h  t h e  e x e m p t i o n  p a p e r w o r k  s e r v e d .  I f  

t h e r e  i s  n o  r e s p o n s e ,  t h e  t e m p o r a r y  r e s t r a i n i n g  o r d e r  i s  

s e r v e d .  H o w e v e r ,  t h e  TRO i s  i n e f f e c t i v e ,  b e c a u s e  d u r i n g  t h e  t i m e  

s p a n  b e t w e e n  t h e  d e m a n d  a n d  t h e  s e r v i c e  o f  t h e  TRO a n d  1 5  d a y

n o t i c e ,  t h e  d e f e n d a n t  ma y  d e p a r t  o r  d i s p o s e  o f  t h e  a s s e t s .

f .  T h e  p r o p e r t y  a n d  g a r n i s h m e n t  w r i t s  s h o u l d  b e

c o m b i n e d  i n t o  o n e  f o r m .

3 .  S m a l l  c l a i m s  f o r m s .  Mr .  L e w i s  a n d  H r .  M a h n k e  a n d  I 

r e v i e w e d  a l l  t h e  s m a l l  c l a i m s  f o r m s .  T h e y  a g r e e d  t h a t  a l l  o f  t h e  

f o r m s  a r e  n e c e s s a r y ,  a n d  u n d e r s t o o d  t h a t  m a n y  a r e  r e q u i r e d  f o r  

i n t e r n a l  p a p e r w o r k .  H o w e v e r ,  t h e y  h a d  s e v e r a l  q u e s t i o n s  a n d  

c o n c e r n s  w i t h  c o u r t  p o l i c y  a n d  t h e  w o r d i n g  o f  t h e  f o r m s .

a .  T h e y  q u e s t i o n  t h e  c o u r t ' s  p o l i c y  o f  n o t  g r a n t i n g

r e q u e s t s  f o r  d e f a u l t  j u d g m e n t s  i f  t h e  d e f e n d a n t  a n s w e r s  b e y o n d  

t h e  2 0  d a y s  b u t  b e  f o r e  t h e  r e q u e s t  i s  f i l e d .  As  a n  e x a m p i e ,  i f  

t h e  d e f e n d a n t  a n s w e r s  o n  d a y  2 9 ,  a n d  t h e  p r o c e s s  s e r v e r  d o e s  n o t

3



request default until day 30, Messrs. Mahnke and Lewis believe

the court should grant the request for default.

b. The dismissal form should include more informa­

tion. There can be reasons a case is dismissed in addition to

failure to file an answer, such as wrong name, or inability to

serve. Also, they do not understand why the defendant's signa­

ture is required on the stipulation, since the plaintiff is

dismissing the case.

c. They believe the satisfaction of judgment form

should be more specific, with separate boxes to be checked for 

money claims paid in full and for performance. Failure to pay a 

money judgment can be reported for credit purposes; a judgment 

for services cannot be reported.

d. They are concern ;d about fraudulent use of the

stipulation for installment payments. They point out that a

person can sign the installment agreement with every intent of

leaving the state. Although they are aware that they take a risk 

in agreeing to installment payments, often there is no choice, 

because the judge requires them to go along. They suggest that 

they be permitted to submit an affidavit of proof that a 

defendant is planning to leave the jurisdiction, which would

permit execution, rather than require adhering to an installment 

payment stipulation which will never materialize.

e. They believe it is costly and wasteful to require

plaintiffs to complete three or four envelopes at the time the

complaint is filed. They point out that often the defendant does 

not answer, in which case the envelopes will not be used. Also, 

envelopes often have the wrong address, because the community is 

so transient, and envelopes must be checked against the return 

with no time saving.



Mr. Mahnke and Mr. Lewis pointed out that if small claims 

jurisdiction increases to $5,000, even more collection activity 

will take place through small claims court. They suggest that a 

representative of the business community and/or a process server 

be involved whenever exemption, small claims, and related forms 

are reviewed by the Forms Committee.

cc: Bruce Mahnke

H. H. Lewis 

Senator Faiks 

Senator Rodey 

Senator Ziegler 

Senator Kelly 

Senator Halford 

Don Bauermeister 

Susan Miller 

Sharon Walker
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D istric t c o u r t lack ed  ju r isd ic tio n  
o v e r ac tio n  fo r a c c ru e d  ren t. — Where 
the district court had no jurif diction over 
actions for forcible entry and detainer in 
1965, the court also lacked jurisdiction to 
enter a 1966 judgm ent on a second cause of 
action for accrued ren t under the special 
form of summons used in forcible entry 
and detainer actions. McDowell v. 
Lenarduzzi, Sup. Ct. Op. No. 1242 (File 
No. 2413), 546 P.2d 1315 11976).

S erv ing  as  a  d is tr ic t ju d g e  c o n sti­
tu te s  th e  " p ra c tic e  o f  law ."  In re Appli­
cation of Brewer, Sup. Ct. Op. No. 864 (File 
No. 1643), 506 P.2d 676 (1973).

The district judge is continuously 
involved with legal problems of a wide 
variety as indicated by the statu tory  ju r is ­

diction of the district court, and the nature 
of the judge's duties includes conducting 
court hearings, ruling on questions of 
evidence, and adjudicating issues of law 
and fact, so as clearly to constitute the 
"practice of law." In re Application of 
Brewer. Sup. Ct. Op. No. 864 (File No. 
1643), 506 P.2d 676 (1973).

A pplied  in Oxereok v. S tate, Sup. Ct. 
Op. No. 2076 (File No. 3902), 611 P.2d 913 
(1980).

C ited in Dowling Supply & Equip., Inc. 
v. Citv of Anchorage, Sup. Ct. Op. No. 739 
(File No. 14501, 490 P.2d 907 (1971); 
Aguchak v. Montgomery Ward Co., Sup. 
Ct. Op. No. 1026 (File No. 1940), 520 P.2d 
1352 (1974).

S e c .  22. .-*0. S m a l l  c l a i m s .  W h e n  a  c l a i m  for  r e l i e f  d oe s  n o t
ex cee d  $ 2,000 e x c l u s i v e  o f  cos ts ,  i n t e r e s t  a n d  a t t o r n e y  fees,  a n d  r e q u e s t  
is so m a d e ,  t h e  d i s t r i c t  j u d g e  o r  m a g i s t r a t e  s h a l l  h e a r  t h e  a c t i o n  a s  a  
s m a l l  c l a im  u n l e s s  i m p o r t a n t  o r  u n u s u a l  p o in t s  o f  l a w  a r e  invo lved .  
T h e  s u p r e m e  c o u r t  s h a l l  p r e s c r i b e  t h e  p r o c e d u r a l  r u l e s  a n d  s t a n d a r d  
f o rm s  to  a s s u r e  s i m p l i c i t y  a n d  t h e  e x p e d i t i o u s  h a n d l i n g  o f  s m a l l  
c l a i m s .  (§ 8(4) c h  184 S L A  1959;  a d d e d  b y  § 1 ch  91 S L A  1961;  a m  § 1 
ch  12 S L A  1970;  a m  § 1 ch  23 S L A  1978)

C ross re fe ren ces. Small claims rules 
may be found in D istrict Court Civ. R. 
8-22.

E ffect o f am en d m en ts . — The 1978 
amendm ent increased the maximum limit

for small claims from SI,000 to S2.000.
L egisla tive h is to ry  re p o r ts . — For 

report on 1961 amendm ent, see 1961 
House Journal, pp. 314, 315.

N OTES TO D EC ISIO N S

i i

M ag is tra te s  a re  " ju d g es  o f o th e r  
c o u rts” within the meaning of Alaska 
Const., art. IV, § 4. Buckalew v. Holloway, 
Sup. Ct. Op. No. 1988 (File No. 4058), 604 
P.2d 240 (1979).

N otice to  in d ig en t b u sh  d e fen d an ts . 
— Proper tailoring of notice to the 
capacities and circumstances of indigent 
bush defendants requires the communica­
tion of substantially more information 
regarding the methods by which such 
defendants can respond to a distant 
lawsuit than is presently imparted. 
Aguchak v. Montgomery Ward Co., Sup. 
Ct. Op. No. 1026 (File No. 1940), 520 P.2d 
1352 (1974).

A notice th a t fails to inform the indigent 
bush defendant of the right to file a 
w ritten pleading is not reasonably calcu­
lated to afford the defendent an opportu­
nity to be heard a t  a  meaningful tim e and

in a meaningful manner. Aguchak v. 
Montgomery Ward Co., Sup. Ct. Op. No. 
1026 (File No. 1940), 520 P.2d 1352 (1974).

The summons served upon indigent 
bush defendants in a small claims action 
was constitutionally defective because it 
did nol adequately convey the information 
necessary to their defense against a cred­
itor’s claim. The d istrict court’s 
assumption of personal jurisdiction over 
the debtors based on such a summons 
therefore violated the due process rights 
which inure to the debtors under Alaska 
Const., art. I, 8 7. Aguchak v. Montgomery 
Ward Co., Sup. Ct. Op. No. 1026 (File No. 
1940), 520 P.2d 1352 (1974).

C ounsel fo r co llec tion  su it d e fen ­
d a n ts . — The bulk of collection su it defen­
dants, due to indigency, cannot afford to 
enguge counsel to advise them of their 
'’venue" rights. Aguchak v. Montgomery
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_  )

P l a i n t i f f ( s ) ,  j

C A S E  N O . __________________________ S C
D e f e n d a n t ( s )  j

  ) C O M P L A I N T

P l a i n t i f f  I I i s  a  c o r p o r a t i o n  t h a t  h a s  p a i d  i t s  t a x e s  d u e
t h e  s t a t e  a n d  f i l e d  i t s  r e q u i r e d  r e p o r t s .

I I i s  n o t  a  c o r p o r a t i o n

D e f e n d a n t  i s  i n d e b t e d  t o  t h e  p l a i n t i f f  i n  t h e  a m o u n t  o f  $ __________________________________

p l u s  c o u r t  c o s t s  a n d  i n t e r e s t  a s  a  r e s u l t  o f  __________________________________________________

w h i c h  o c c u r r e d  a t  o r  n e a r _________________________________________________ . A l a s k a ,  o n  o r  a b o u t

______________________19_________

P l a i n t i f f  h a s  d e m a n d e d  r e l i e f  f r o m  t h e  d e f e n d a n t ,  b u t  d e f e n d a n t  h a s  f a i l e d  t o  
c o m p l y .

P l a i n t i f f  r e q u e s t s  t h e  s m a l l  c l a i m s  p r o c e d u r e ,  g i v e s  u p  h i s  r i g h t  t o  a  j u r y  t r i a l  a n d  
f o r m a l  p r o c e d u r e  i n  t h i s  c a s e ,  a n d  w a i v e s  a l l  o f  t h i s  c l a i m  w h i c h  e x c e e d s  $ 2 , 0 0 0 .  If 
t h e  c o u r t  e n t e r s  a n  o r d e r  a p p l y i n g  t h e  f o r m a l  R u l e s  o f  C i v i l  P r o c e d u r e  r a t h e r  t h a n  
t h e  S m a l l  C l a i m s  R u l e s  t o  t h i s  a c t i o n ,  t h i s  w a i v e r  s h a l l  b e  n u l l  a n d  v o i d .

T h i s  a c t i o n  i s  f i l e d  a t  a  c o u r t  w h i c h  w i l l  n o t  c a u s e  u n n e c e s s a r y  e x p e n s e  o r  
i n c o n v e n i e n c e  t o  t h e  d e f e n d a n t  a n d  i s  t h e  c o u r t  n e a r e s t  t o :

( C H E C K  A P P L I C A B L E  B O X E S )

I I T h e  r e s i d e n c e  o r  p l a c e  o f  e m p l o y m e n t  o f  d e f e n d a n t .

I I W h e r e  p e r s o n a l  i n j u r y  o r  p r o p e r t y  d a m a g e  o c c u r e d .

I I W h e r e  t h e  d e f e n d a n t  d o e s  o r  s o l i c i t s  b u s i n e s s .

P r i n t  N a m e  a n d  T i t l e  (if  a p p l i c a b l e )

D a t e  P l a i n t i f f  ( S i g n a t u r e )

M a i l i n g  A d d r e s s

H o m e  P h o n e  W o r k  P h o n e

S U P P O R T I N G  D O C U M E N T S  O R  C O P I E S  O F  T H E S E  D O C U M E N T S ,  F O R  
E X A M P L E ,  C H E C K S ,  R E C E I P T S ,  B I L L S ,  N O T E S ,  S T A T E M E N T S  O F  A C C O U N T ,  
E T C . ,  M U S T  B E  A T T A C H E D .  C O P I E S  M U S T  B E  S U P P L I E D  F O R  E A C H  
D E F E N D A N T .

S C - 1  ( 9 / 8 1 )  ( S t .  3 )  
C O M P L A I N T

D i s t .  C t .  C i v  R  
10 ( a )  a n d  1 2 ( a )  
A S  1 0 . 0 5 . 7 2 0



Plaintiff(s),

vs.

C A S E  N O . S C
D e f e n d a n t ( s )

S U M M O N S

T O :

A D D R E S S :

T h e  p l a i n t i f f  h a s  f i l e d  a  s m a l l  c l a i m s  a c t i o n  a g a i n s t  y o u .  Y o u  a r e  s u m m o n e d  a n d  
r e q u i r e d  t o  a n s w e r  t h e  c o m p l a i n t  w h i c h  a c c o m p a n i e s  t h i s  s u m m o n s .  If y o u  d o  n o t  
a n s w e r  t h e  c o m p l a i n t ,  t h e  c o u r t  m a y  e n t e r  a  j u d g e m e n t  a g a i n s t  y o u  f o r  t h e  
a m o u n t  c l a i m e d  p l u s  i n t e r e s t  a n d  c o u r t  c o s t s .

If y o u  e l e c t  t o  c o n t i n u e  t o  u s e  s m a l l  c l a i m s  p r o c e d u r e s ,  c o m p l e t e  t h e  a t t a c h e d  

A N S W E R  a n d  m a i l  o r  d e l i v e r  i t  t o  t h e  D i s t r i c t  C o u r t  a t _____________________________________

C O U R T  W I T H I N  2 0  D A Y S  A F T E R  T H E  D A Y  Y O U  R E C E I V E  T H I S  S U M M O N S  A N D  
C O M P L A I N T .  P l e a s e  r e a d  C h a p t e r  III o f  t h e  S m a l l  C l a i m s  H a n d b o o k  b e f o r e  f i l l i n g  
o u t  t h e  a n s w e r .

If y o u r  a n s w e r  i n d i c a t e s  d i s a g r e e m e n t  w i t h  t h e  p l a i n t i f f ,  t h e  c o u r t  w i l l  s e t  a  d a t e  
f o r  t r i a l  o f  t h i s  c a s e  a t  t h e  a b o v e  c o u r t .  Y o u  m a y  r e q u e s t  t o  h a v e  t h e  t r i a l  h e l d  in  
a n o t h e r  c o u r t .

T h e  s u i t  t h e  p l a i n t i f f  f i l e d  a g a i n s t  y o u  i s  a  c i v i l  a c t i o n  a n d  y o u  a r e  n o t  a c c u s e d  o f  a  
c r i m e .  If y o u  l o s e  t h i s  c a s e ,  t h e  p l a i n t i f f  m a y  a s k  o n l y  t h a t  t h e  c o u r t  t a k e  s o m e  o f  
y o u r  w a g e s ,  m o n e y  o r  p r o p e r t y  t o  p a y  t h e  j u d g e m e n t .

T h i s  c a s e  h a s  b e e n  f i l e d  u n d e r  t h e  r u l e s  o f  s m a l l  c l a i m s  p r o c e d u r e .  Y o u  m a y  
c h o o s e  t o  c o n t i n u e  t o  u s e  s m a l l  c l a i m s  p r o c e d u r e s  o r  y o u  m a y  e l e c t  t o  u s e  t h e  
p r o c e d u r e s  s e t  f o r t h  i n  P a r t  I o f  t h e  D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e .  P a g e  
1 4  o f  t h e  S m a l l  C l a i m s  H a n d b o o k  d e s c r i b e s  t h e  d i f f e r e n c e s  b e t w e e n  t h e s e  t w o  
t y p e s  o f  p r o c e d u r e s .

If y o u  e l e c t  P a r t  I o f  t h e  D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e ,  y o u  m u s t  f i l e  w i t h  
t h e  c o u r t  a  w r i t t e n  r e q u e s t  f o r  P a r t  I a n d  a n  a n s w e r  t o  t h e  c o m p l a i n t .  T h e  c o u r t  
d o e s  n o t  p r o v i d e  f o r m s  o r  o t h e r  a s s i s t a n c e  in  c a s e s  p r o c e e d i n g  u n d e r  P a r t  I o f  t h e  
D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e .  Y o u  m a y  w i s h  t o  c o n s u l t  w i t h  a n  a t t o r n e y  
if y o u  s e l e c t  P a r t  I p r o c e d u r e s .

T h i s  i s  y o u r  c o p y  o f  t h e  s u m m o n s  a n d  c o m p l a i n t .

(address)
. Y O U R  A N S W E R  M U S T  R E A C H  T H E

(city)

D a t e J U D G E / C L E R K

S C - 2  ( 9 / 8 1 )  ( s t .  3 )  
S U M M O N S

D i s t .  C t .  C i v  R  1 1 ( a )  
C i v  R  4  A S  3 4 . 0 3 . 3 4 0



Plaintiff(s),

vs.

D e f e n d a n t ( s )

C A S E  N O . S C

A N S W E R ,  C O U N T E R C L A I M ,  R E Q U E S T  
F O R  C H A N G E  O F  P L A C E  O F  T R I A L

[ O n l y  d e f e n d a n t s  w h o  e l e c t  s m a l l  c l a i m s  p r o c e d u r e s  m a y  u s e  t h i s  f o r m .  D o  n o t  
u s e  t h i s  f o r m  if y o u  e l e c t  P a r t  I o f  t h e  D i s t r i c t  C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e . ]

I. A N S W E R

D e f e n d a n t  a n s w e r s  t h e  c o m p l a i n t  a s  f o l l o w s :

[ 1 I a g r e e  w i t h  w h a t  t h e  p l a i n t i f f  c l a i m s .

1 1 I o w e  t h e  p l a i n t i f f :  I 1 N o t h i n g  1

b e c a u s e _ _   __________________________________________

$

C O U N T E R C L A I M :  T h e  p l a i n t i f f  o w e s  m e  S .  

b e c a u s e : __________________________________________

N O T E :  T h e  m a x i m u m  a m o u n t  o f  t h e  c o u n t e r c l a i m  w h i c h  m a y  b e  r e c o v e r e d  
u n d e r  s m a l l  c l a i m s  p r o c e d u r e s  i s  $ 2 , 0 0 0 .  A  p l a i n t i f f  a g a i n s t  w h o m  a  
c o u n t e r c l a i m  i s  f i l e d  s h a l l  h a v e  t e n  d a y s  a f t e r  s u c h  c l a i m  i s  m a i l e d  t o  h i m  t o  
d e m a n d  t h a t  f o r m a l  D i s t r i c t  C o u r t  r u l e s  a p p l y .  If h e  d o e s  s o ,  t h i s  a c t i o n  w i l l  
n o  l o n g e r  b e  t r e a t e d  a s  a  s m a l l  c l a i m .

II. R E Q U E S T  F O R  C H A N G E  O F  P L A C E  O F  T R I A L

1 1 I r e q u e s t  t h a t  t h e  c o u r t  c h a n g e  t h e  p l a c e  o f  t r i a l  t o _______________________

________________________________________, A l a s k a  b e c a u s e ____________________________

III. S M A L L  C L A I M S  E L E C T I O N

I u n d e r s t a n d  t h a t  I h a v e  t h e  r i g h t  t o  p r o c e e d  u n d e r  P a r t  I o f  t h e  D i s t r i c t  
C o u r t  R u l e s  o f  C i v i l  P r o c e d u r e .  H o w e v e r ,  I H E R E B Y  E L E C T  T H E  S M A L L  
C L A I M S  P R O C E D U R E S .  I g i v e  u p  m y  r i g h t  t o  a  j u r y  t r i a l  a n d  f o r m a l  
p r o c e d u r e  a n d  w a i v e  a l l  t h i s  c o u n t e r c l a i m  ( i f  a n y )  w h i c h  e x c e e d s  $ 2 , 0 0 0 .

D u . j  S i g n a t u r e

I c e r t i f y  t h a t  o n  _________________________
_________________c o p i e s  o f  M a i l i n g  A d d r e s s
t h i s  f o r m  w e r e  s e n t

H o m e  P h o n e  W o r k  P h o n e

C l e r k

S U P P O R T I N G  D O C U M E N T S  O R  C O P I E S  O F  T H E S E  D O C U M E N T S ,  F O R  
E X A M P L E ,  C H E C K S ,  R E C E I P T S ,  B I L L S ,  N O T E S ,  S T A T E M E N T S  O F  A C C O U N T ,  
E T C . ,  M U S T  B E  A T T A C H E D .  C O P I E S  M U S T  B E  S U P P L I E D  F O R  T H E  P L A I N T I F F .

S C - 3  ( 9 / 8 1 )  ( s t .  0 )  . D i s t .  C t .  C i v  R 1 0 , 1 2 , 1 3
A N S W E R ,  C O U N T E R C L A I M ,  A N D
R E Q U E S T  F O R  C H A N G E  O F  P L A C E  O F  T R I A L



P l a i n t i f f ( s ),

v s .

Defendan t( s )
DEFAULT AFFIDAVIT AND REQUEST 

FOR JUDGMENT

C A S E  N O . __________________( S C )

1. More than 20 days have e lap sed  s in c e  the  summons and compla in t 
were se rved upon d e f en d an t ,___________________________________.
2 . I have pe r sona l  knowledge t h a t  th e  above-named defendan t i s  
no t  an i n f a n t  o r o the rw ise  incompeten t and i s  no t  i n  th e  a c t iv e  
m i l i t a r y  s e r v i c e  o f  th e  United S t a t e s .
3. I a f f i rm  t h a t  th e  in fo rm a t ion  in c luded  in  th e  compla in t and 
a t t a c h ed  documents i s  a ccu ra te  and demons t ra tes  t h a t  I am e n t i t l ­
ed to  th e  r e l i e f  demanded.
4. S ince f i l i n g  th e  complain t ,  I have r e c e iv ed  $___________________
from th e  de fendan t ,  th e reby  le av in g  a ba lance  o f  $ _______________
owed f o r  which I r e q u e s t  judgment.
Date o f  l a s t  payment: ____________  (o r o th e r  in fo rm a t ion  nece ssa ry
fo r  th e  computation o f  pre - judgment i n t e r e s t )  _____________________

I do solemnly swear (o r a f f i rm )  t h a t  th e  f a c t s  s e t  ou t  above a re  
t r u e  to  th e  b e s t  o f  my pe r sona l  knowledge, and r e q u e s t  d e f a u l t  
judgment.

P r i n t  Name and T i t l e  ( I f  App l icab le )

S igna tu re

Subscr ibed and sworn to  be fo re  me on , 19

Clerk o f  Court , Notary Pub l ic ,  o r  
o th e r  pe rson  au tho r iz ed  to  adm in is te r  
oa th .

SC- 8  (9/81) ( s t .  1)
DEFAULT AFFIDAVIT AND 
REQUEST FOR El .TRY OF JUDGMENT D is t .  Ct. Civ R 17(a)



A T

P l a i n t i f f ,
v s .

Defendan t(s )
C A S E  N O .  S C

SATISFACTION OF JUDGMENT

The p l a i n t i f f / d e f e n d a n t  acknowledges t h a t  the judgment has been 
f u l l y  pa id  or performed and consents to i t s  s a t i s f a c t i o n .

The judgment [ 1 has no t been recorded.
1 1 has been record in  t h e ___________ Recording

D i s t r i c t  Book _____  Page  .

DATE PLAINTIFF/DEFENDANT (S ignature)

SC-17 (9/81) ( s t .  3) 
SATISFACTION OF JUDGMENT A S  0 9 . 3 0 . 3 0 0 - 3 1 0



S E R V I C E  I N S T R U C T I O N S

DATE:
CASE NO.:

PROCESS SERVER: ___________

PERSON REQUESTING SERVICE:
Name:
Addres s :

Phone:

PERSON TO BE SERVED:
Name:
A d d r e s s

Phone:
i

DOCUMENTS TO BE SERVED:_

-

In s t ru c t io n s /R em a rk s

CIV-615 (9/83) (cs) 
SERVICE INSTRUCTIONS
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