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January 31, 1986

The Honorable P a trick Rodey 
Chair, Senate Judiciary Committee 
A l a s k a  State Legislature 
P. 0. Box V  
Juneau, A K  99811

Dear Senator Rodey:

T hank you for the op portunity to comment on the merits 
of Senate Joint Resolu t i o n  9. However, before beginning 
discussion of the issue of wheth er the voters of the State of 
A l a s k a  should decide to amend the State's Constitution to provide 
for the el ection of the attorney general, I believe a n umber of 
the considerations involved in the issue need to be p l a c e d  in 
perspective.

First, let's not forget that the 49th State is also 
49th in population; w i t h  a population recently estimated at just 
over 525,000 people, A la ska has less residents than m a n y  cities 
outside. Yet, on the other hand, the State of A l a s k a  is first in 
size; the nation's geog raphically largest State serves the needs 
of residents who range from Ketc hikan all the w a y  to Barrow. No 
other State mu st have a government capable of responding to and 
m a s t ering such extremes.

Second, let's consider the h i story behind the formation  
of Alaska's par tic u l a r  form of government. Dr. 
Gordon S. Harrison, in A  Citizen's Guide to the Constitution of 
the State of A l a s k a , provides the following insights:

A  strong governor, and a strong legislature 
are dominant features of Alaska's state 
government, and these reflect a reaction to the 
weakne s s e s  of Alaska's governmental institutions 
during the territorial period. W h e n  A las ka was 
granted territorial status in 1912, a legislature 
was authorized. However, [the U.S.] Congress 
limited its powers and r e t ai ned control over 
matters of vital interest to the residents of the 
territory. Congress, for example, restri cted the
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legislative power to raise revenue through b o nding 
and taxation. It also w i t h h e l d  from the 
legislature the r e s p o n s i b i l i t y  for m a n a g e m e n t  of 
the territory's commercial fish and minerals. 
Executive aut hority in the territory was similarly 
w e a k  and ineffective. The governor and secretary 
of state w e r e  federal appointees, and 
administrative  rulemaki ng and authority were 
dispersed among m a n y  independent boards and 
c o m m i s s i o n s .

This t e r ritorial scheme pa rtly r e f l e c t e d  the 
notion in Washington, D.C. that A l a s k a  was too 
remote and too sparsely settled to w a r r a n t  a 
greater m e a s u r e  of self-government. However, it 
also served the interests of federal bureaucrac ies 
w i t h  long-standin g jurisdic tion over Alaska's 
resources, as w e l l  as the interest of absentee 
corporations that exploit ed these resources. Here 
the issue w as m a i n l y  the m a n a g e m e n t  of A laska's 
fisheries, w h i c h  w e r e  dom inated by Seattle and 
San Francisco canning interests, and Alaska's 
m i n e r a l  industries, w h i c h  w e r e  dominated by major 
East Coast corporations. Alaska ns long suspected 
a silent conspiracy b e t w e e n  the burea u c r a t i c  
m anagers and the corporate interests; they 
considered the weak, poor, and decentraliz ed 
territorial government a result of that 
c o n s p i r a c y .

It is not surjrising that when crafting their 
own charter for self-government, Alaska's 
constitutional conve ntion delegates created 
e xtrao r d i n a r i l y  strong legislative and executive 
branches of government. This meant avoiding 
limitations, prohibitions, and debilitat ing hedges 
on the p o w e r  of the legislature to act; and it 
meant avoidin g the diffusion of executive power 
through boards, commissions, and numerous electe d 
officials. These principles of legislative and 
executive o r g a n i z a t i o n  w e r e  consi d e r e d  n e c e s s a r y  
to m a k e  govern m e n t  effective, accountable to the 
public, and free from the grip of special 
interests. W h i l e  they w e r e  compro m i s e d  somewhat 
in the final document, these ideals g uide d the 
delegates in their work.
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Alaska's c o n s t i t u t i o n  w a s  w r i t t e n  by 
territorial residents w h o  reflected the unique 
political aspirations and experience of Alaskans. 
However, there is n o t h i n g  paro chial about the 
document. Indeed it embodies the mo st m o d e r n  ar.d 
progress ive concepts of state constituti onal 
draftsmanship. The delegates w e r e  aware of the 
current thinking of political scientists and state 
constitutional lawyers. They h i r e d  several 
experts from around the country to advise them, 
and they h a d  at hand the "Model State 
Constitution" p r e p a r e d  by the N a t ional M u n i c i p a l 
League. Contemporary theory m a t c h e d  wel l the 
ideas and inclinations of the A l aska delegates, 
but we cannot o v e rlook the influence of this body 
of academic opinion on the shape of the final 
document. For example, m u c h  of the language u s e d  
in the constitution was taken dir ectly from the 
League's m odel constitution.

Finally, let's b r i efly  look at the federal experience 
and the Office of the U.S. A t t o r n e y  General b e f o r e  addressi ng 
Alaska's situation.

On the federal level, the U. S. Cons ti t u t i o n  provides 
that w i t h i n  the executive branch of government only the President 
is elected. The Constitut ion empowers the Presi d e n t  to appoint 
the heads of all departments and they are respon s i b l e  and 
accountable to the President. The U. S. A t t o r n e y  Gene ral is the 
h e a d  of the Department of J u stice and therefore a m e m b e r  of the 
President's Cabinet. The U. S. A t t o r n e y  General appears on 
behalf of the government in all U. S. Supreme Court cases in 
w h i c h  the federal government is interested and gives legal advice 
to the President and the heads of all federal departments. He is 
the supervisor of all federal prosecutors w i t h i n  the nation's 
criminal justice system. L a n g u a g e  setting for th the U.S. 
Attorn ey General's duties was a d o p t e d  as law in 1789 and still 
serves us well today. In all this time there has never be en a 
serious suggescion raised that the U. S. A t t o r n e y  General should 
be an elected official.

The U. S. A t t or ney General performs duties exactly 
equatable to those of this State's attorney general. In Alaska, 
the attorney general's civil division  acts as advisor  to the 
Office of the Governor and the other state departments; h e  or she 
also supervises the State's criminal section, appoin t i n g  the 
chief of that section and the district attorneys.
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Yet since we have n ever heard any responsible, reliable 
source on the national scene suggest that the government of the 
U n i t e d  States w o u l d  be b e t t e r  off if the U.S. Attorney General
were elected, w h y  do w e  n o w  hear a call for the election of
Alaska's attorney general?

Before w e  begin to answer that question, we must also 
r emember that b e t ween 1913 aid 1959, some forty-six years, the
citizens of the T e r r i t o r y  of A l a s k a  did, in fact, elect the
attorney general. Given an o pportunit y to review the issue 
during A l a s ka's C o n s titutional  Convention in 1955 and 1956, the 
elected delegates to that Convention  - on the basis of the debate 
held and the inf ormation learned -- v o t e d  against establishing 
the h e a d  of the D epartme nt of L a w  of the n e w  State of Alaska as 
an elective p o s i t i o n  (12 "yes" votes, 40 "no" votes).

Thus, after the experience  of forty-six years under an 
e l ect ed at torney general, the citizens of Alaska, in approving 
the State Consti t u t i o n  in A p r i l  of 1956, rejected that notion and 
r e t u r n e d  to the m o d e l  of the federal Constitution. Why? Let's 
list some of the reasons.

A c c o u n t a b i l i t y . As stated, the A laska (and the U. S.) 
Constitution  favors a strong executive. A ll executive power is 
ve s t e d  in the governor. As a result, the people of A l aska k n o w  
to w h o m  they should turn w h e n  they are displeased with or 
d istrustful of the a d m i n istrat ion of its government, and whom to 
thank w h e n  the government is functioning  well. In states where 
executive b r a n c h  officials other than the governor hold  
independent, elective office, it is the often divisive habit of 
the governor to blame the e l e c t e d  attorney general (and any other 
elected  department heads) for m a n y  of that state's problems, and 
the other electe d executi ve b ranch officials to similarly blame 
the governor and each other for the state's errors. For example, 
in states w h i c h  elect the governor, the attorney general, and a 
treasurer, these officials are often at odds over revenue 
policies and methods of taxation, leading to serious public 
financing problems.

This division of p u b l i c  respon s i b i l i t y  among various 
elected executive b r a n c h  officials makes it difficult for the 
citizenry to feel c o n f ide nt in assessing w h i c h  officials should, 
in fact, be called to task for p e r c eived problems w ithin the 
administration. The r e s u lting confusion is v e r y  harmful to the 
development of a c c o u n t a b i l i t y  in government. As you know, it is 
hard to pin r e s p o nsibili ty on a passing buck.
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':'r: In the development of a model state constitution which,
-q among other things, r e comme nded the appointment of the attorney
r.; general, the National M u n i c i p a l  League stated:

g  All authorities on executive o rganization agree
w i t h  the positio n embraced by the M o d e l  State 

^  Constitution for more than 40 years that
'% administrative power and res ponsibility  should be
ii concen trated in a single popula rly elected chief
$ executive. There is growing recognition that the

g o v e r n o r , as the represent ative of all of the 
■p! p e o p l e , should be equipped w i t h  the constitutional
|i status n e c e s sary to exercise constructive
f;] leadership as the chief lawmaker and political

h e a d  of the state. (Emphasis added.)

;l Studies on administrative r e o r g anization usually argue
m  that f ragmentation of auth ority leads to irresponsibility; a
p  single chief executive, however, who is held directly acc ountable
J, through the electoral system, w i l l  -- as a consequence -- make

his or her administrati on m o r e  responsive. As one delegate to
p Alaska's Constitutional Convention put it: the purpose of

v e s t i n g  the power of the executive branch in a single p erson was 
% v e r y  basic: "we w o u l d  k n o w  who to blame and could vote

accordin gly at the next election." Such direct r e s p o nsibility to 
|vi the public w i t h i n  the Executive Branch is at the core of our
rl nation's s yste m of represen tational democracy.

fij E f f i c i e n c y . The operation of state government in
y! A l a s k a  is h i g h l y  unified and coordinated; our small population
%j both mand ates and justifies this high degree of centralization,
fljj Alaska's attorney general, appointed by the governor as the head

of the D epartment of Law, is the legal advisor to b o t h  the 
p  governor  and other state officers. The governor and department

heads request and receive advice only from attorneys w i t h i n  the 
ŷl D epartment of Law. All legal services are coordinated and
Sj centralized w i thin the one department.

Experience in other states w i t h  elected attorneys 
£j general  has shown that the governors in such states generally

h i r e  their own attorneys to advise the governor, rather than
p| depend on the advice of an elected attorney general who m a y  be of

a different political or p h i l osophical  bent than the state's
jj| chief executive. In addition, the heads of the various

departments w ithin the executive b r anch also frequ ently hire 
$  their own attorneys, leading to a prol iferation of "in-house"
s$j counsel to the staff of all m a j o r  departments. Such counsel are
■&. employed by executive branch agencies to give department heads a
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"second" opinion in controversial matters w h e r e  the elected 
attorn ey general is known to ho ld opinions contrary to the 
policies of the governo r and his or her administration. These 
"in-house" counsel usually do not have authority to litigate, but 
they do provide legal advice to department h e a d s .

Without  the centralized legal services and advice that 
occurs in Alaska, agencies in states w i t h  elected attorneys 
general  rely on advice from their own lawyers and, therefore, the 
states receive differing interpretations r egarding the legal 
issues that are daily raised. This, in turn, makes consensus on 
important issues among different agencies m u c h  more difficult to 
achieve. In spates with elected attorneys general, public policy 
decisions by the executive b r a n c h  are often delayed, to the 
detriment of both the public and the legislature.

In addition, counsel for the various departments 
frequently submit amicus briefs in litigation affecting their 
department's programs. It is not unusual in states w i t h  an 
elected attorney general to see four or five separate briefs 
f iled in a single matter, each b r i e f  repres enting the v a ryi ng 
viewpoin ts of the different agencies involved and all of them 
purporti ng to represent the state's position! If nothing else, 
this needless duplication insures that the courts and the public 
are confused about the state's policy on important issues.

The purpose of a strong, accountable executive is to 
specifically avoid such confusion in matters of policy; the State 
of Alaska m u s t  speak w i t h  one v o i c e  if its concerns are to be 
heard forcefully and clearly.

C o s t . Inefficiency and lack of accountability add up 
to m e  thing: increased costs to the state. If Alaska were
bui sned w i t h  an elected attorney general, it has been estimated 
that the cost to the taxpayers of the additional legal counsel 
the governor and various State agencies a- '.partments w o u l d
r e quire would easily exceed $1.0 m i l l i o n  anr .

Even more costly, however, would be the expense to the 
State of setting up the attorney general's office as an 
"independent" department w i t h i n  the executive branch. Currently, 
m a n y  of the administrative services necessary and common to 
running the numerous departments and agencies of the State of 
A lask a are centralized, to avoid duplication of effort. If it 
was determined to fully isolate the elected attorney general's 
office from the organization al and supervisory control of the 
governor, in order to assure the office's independence, it would 
be n e c e ssar y to provide special funds to the Department of Law
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for it to separately perform the administrative functions n o w  
collectively administ ered (e.g., purchasing; leasing and supply; 
personnel; duplicating services; data p r o c e s s i n g ) . It is 
'stimated that it would cost an additional $2.5 m i l l i o n  to 
provide the degree of institutional independence that experience 
indicates is sometimes demanded of taxpayer's pocketbooks in 
states with elected attorneys general. Such a sum is an enormous 
increase over the Department of Law's current administrative 
overhead of less than $725,000.

Taken together then, the cost of the additional legal
counsel required by the governor's office and other executive
branch agencies, plus the additional administrative overhead 
resulting from the creation of an independent department 
approximates $3.5 million! Such is the cost that w o u l d  have to 
be borne by Alaskans if a proposal to hav an elected attorney
general were adopted by the voters. This added expense w o u l d
occur at a time of declining oil revenues and in a State w h e r e  
size and population necessitates a unified administr ation if our 
government is going to function cohesively and efficiently.

Political I n - F i g h t i n g . The delegates to the U. S. 
Constitutional Convention held a little less than 200 years ago 
recognized that a strong, centralized presidency was needed to 
guide a country as large and diverse as America. Similarly, the 
delegates to Alaska's much more recent Constitutional Convention 
recognized that our vast State, w i t h  its disparate interests and 
unique citizenry, required the u n i fying leadership that a strong 
executive woul d provide.

This holds true today more than ever. The last thing 
our State needs is an elected attorney general who m a y  have a 
personal or political agenda w h i c h  varies from the position of 
the governor. The riiction between two elected administration  
officials could lead to a less responsive b u reauc racy and to 
debilitating executive branch in-fighting.

In the Federalist P a p e r s , number 70, w r i t t e n  by 
Alexa n d e r  Hamilton In 1783, he stated: "Energy in the executive
is a leading character in the definition of good government." 
Energy, as used here, refers to the capacity of the the executive 
to ma ke a decision and carry it out. If you elect the attorney 
general (or any other department head, for that m a t t e r ) , you w i l l  
deprive the governor of that energy. His energy w i l l  be directed 
to the conflict w i t h i n  his cabinet that is generated by having  an 
independent v oi ce there.
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The situation can be likened to h aving  two governments 
in one municipality, like the former City and Boro ugh of 
Anchorage or the City and Borough of Juneau. The h i s t o r y  of 
Alaska's local governments shows that most of our major  
communities have w i s e l y  consolidate^ their cities and boroughs 
into one entity, so that the energy of the people that run them 
is not spent fighting each other but in addressing the principal 
problems of the community as a whole. You w i l l  deprive the 
executive branch of its capacity for effective leadership if you 
saddle the governor w i t h  an opponent w i t h i n  the system.

Experience shows that if the attorney general is an 
elected official, conflict w i t h  the governor is inevitable; 
rarely are relations cooperative and cordial. W h e rever  the 
governor and elected attorney general have differi"? viewpoints, 
opinions from the attorney general's office will La affected by 
the attorney general's desire to be v i e w e d  in the best possible 
public posture, rather than by those considerations that assist 
the executive b r a n c h  and the public policy issues it is 
attempting to implement. An elected attorney general often has 
an ambition to be the governor and m a y  therefore be in regular, 
fractious co nfrontation w i c’n the chief executive.

While political debate is a h e althy and necessary part 
of our democracy, it can also be time-co nsuming and inefficient. 
This nation's Founders established a strong legislative branch, 
with "s multitude of elected representatives, as the rightful 
forum .ch political debates -- debates w hich generally lead
to th t age of mean i n g f u l  and benefi c i a l  laws. The executive
branch, w hich is created to implement those laws, must -- of 
necessi ty -- be more efficient and less d ebilitate d by internal 
debate or nothing w o u l d  be accomplished. The pressing needs of 
Al a s k a n  citizens demand that the State's executive b ranc h remain  
accountable to the people through a single elected official, not 
through two (or more) officials vying for public p opula r i t y  at 
the expense of re sponsiveness and responsibility.

Inappropriate, Political I n f l u e n c e s . Unfortunately, 
the real w o r l d  of politics makes it difficult for an attorney 
general elected to office to be free from polit ical pressures. 
A n  elected attorney general is often criticized because, in 
framing legal opinions, his or her reading of the law is unduly
irfluenced by the current political climate w i t h i n  the state and
his or her desire to give "popular" advice.

There is also the concern that an elected attorney 
general is further in appropriately influenced  by the need to be 
seen as responsive to the contributors to his or her campaign for
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elected  office. Even on its face it is clear that a v e r y  real 
conflict exists if an a t t orn ey general is placed in the position 
of attempting to balan ce legal c onsiderations w i t h  the expressed 
desires of the contributors to his or her campaign for public 
office: such contributors m i g h t  not be w i l l i n g  to provide
financial support in the n e x t  election should the office's advice 
run counter to their private interests in a p artic ular matter.

It is thus important to ask: is it appropriat e for
Alaska's top legal advisor to have a con stituency to w h i c h  he or 
she is responsive?

To illustrate: As you know, oil companies contribute
heavily to political campaigns in Alaska. Let's assu me -- for 
the moment -- that A l a s k a  elects its attorney general and, like 
most other elected officials, that the attorney general received  
mar.y contributions from oil industry interests during his or her 
campaign for the office. Alask a's Department of L a w  recently
success fully defended from an attack by oil companies an oil tax 
p r o g r a m  adopted by the L e g i s l a t u r e  some years back. The 
Department's aggressive defense of the tax legislation saved the 
state from h aving to refund a total of $1.8 billion dollars to a 
number of oil companies 1

What if, w hile under an elected attorney general, the 
State had lost the case? In that instance, couldn't taxpayers
have legitimately questioned w h e t h e r  the case had been forcefully 
and competently defended, knowirvg that the attorney general's
campaign for elective office had b e e n  h e a v i l y  financed by oil 
industry money? Citizens of this State must ask themselves why, 
in the light of such proba ble conflicts, there is moun ting 
pressure among certain groups and by certain individuals to place 
the attorney general in such ethical binds by r e q u irin g a
political campaign for the office. W h o  will really benefit?

Before concluding, there are a n umber of m a t ters that 
are r o u t inel y raise d by critics of our current system of 
government w h i c h  n e e d  to be addressed.

First, because Alask a's a t t orney  general is appointed 
by the governor, this question is often asked: "Can the attorney
general be objective in p r o v idi ng legal advice that m i g h t  affect 
the interest of an incumbent governor?"  W h i c h  is to say, are 
those w h o  support the status quo so n aive as to believe the 
attorney general doesn't bend the law too far sometimes in giving 
the nod of approval to some action by the governor w h o  appointe d  
him or her to office?
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John Havelock, a former A laska A t t o r n e y  General, 
recently discussed this issue. His first-hand comments are 
p e r c e p t i v e :

Now certainly a lawyer is always anxious to please 
his client. A  client w h o  choses a lawyer not 
anxious to please is a fool indeed. But the 
interest in plea sing lies in showing the w a y  
through and around the labyrinth of the law, net 
in breaking it. Moreover, the attorney general is 
counsel, to the o f f i c e , not the person. Private 
sector lawyers are familiar w i t h  the distinction 
b e twe en counsel to the c orp oration and private 
counsel to members of the board, the chairman or a 
chief executive officer. If a governor has a 
personal problem, including the p o s s i b i l i t y  of 
criminal or civil liability for wrongdoing, he had 
b etter get his own lawyer. The at torney general 
w i l l  not advise him. Several (probably all) 
A l a s k a  governors have sought their own counsel at 
one time or another for purposes public and 
private. Past investigations and indictments and 
convictions of che state's m o s t  powerful political 
figures, not to m e n t i o n  the v e r y  recent 
impeachment proceedings, are not indications of 
weakness in the system but examples of h o w  w e l l  it 
w o r k s . If an elected attorney general was m a king  
this kincl of investigation m u c h  of the public 
w o u l d  w r i t e  it off as p a r tisan p o l i t i c s .

The State Attorney General, like his federal 
counterpart, is a direct descendant of the 
chancellor Sir E dw ard Coke, w h o  drove James the 
First of E n g l a n d  up the w a l l  in the S even teenth  
Century w i t h  his firm ad herence tc the proposition 
that even a king ruling u nder  divine ordination 
cannot change the law. As a governmental officer,
Coke saw his loyalty as running to the Crown, not 
to the person of the king, and so it is w i t h  
Alaska's A t t o r n e y  General. His first duty is 
fixed by oath - to support the constitutions and 
laws of the United  States and of the State. The 
g o v e r n o r ' s w r i t  extends no further than the law 
a l l o w s .

Th o u g h  the public r o u t i n e l y  supports the popular  
election of judges, the attorney general, and DAs, 
two to one, lawyers in this state oppose election
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in inverse proportion. I suspect because they can 
see that the current Alaskan system produces a 
style of legal services obedient to the law, not 
to the appoin t i n g  officer, and not to shifting 
popular m a j o r i t i e s  as would more likely be the 
case if these offices were e l e c t i v e . Elected and 
a ppointed attorneys general b o t h  struggle between 
the duty to the law and acc ountability  to the 
p e o p l e  and p o p ular opinion. But the
a c c o u ntability  of an elected attorney gereral is 
m o r e  problemat ic than that of an appointed one. 
(Emphasis added.)

Practicall}' speaking, as Mr. H a v elock was, it is clear 
that the issues of public a c c o u n t a b i l i t y  and ethical conduct are 
tantamount. (Remember our State's experience during Territorial 
days.) E l e c t e d  attorneys general have too many masters: first, 
there is p o l i ti cal ambition; second, there is the consideration 
that mus t be given to the specific interests of their 
contributors; and third, there is the desire to issue opinions 
that are popular w i t h  the voters, decisions w h i c h  are not
n e c e s s a r i l y  the right -- or best -- advice to give to the 
e x e c u t i v e .

The appointed attor n e y  general needs only to balance 
his or h e r  advice to the gover n o r  against the laws he or she has 
sworn to uphold, and in that m a n n e r  assist the executive branch  
in going about its business lawfully.

A n o t h e r  argument often raised in this debate is that an 
elected a t t orney general w o u l d  b e  an attorne y "for the people." 
It is a very fundamental error to believe that an attorney 
general, w h e t h e r  appo inted or -- in parti c u l a r  -- elected, is an 
a t t orney "for the people." An attorney general is the attorney 
to the exec utive b ranch (but does give advice to the legislature 
a nd the j u d i c i a l  system w h e n  a s k e d ) . No citizen of any state can 
go up to the attorney general's office and say: I want an
o p inion on a par ticular m a t t e r . "  The a t t orney  general, whether 
appointed or elected, will, of necessity, tell that citizen: "we 
don't issue opinions for individual citizens; we can only give 
legal advice to state agencies."

It is easy to be cynical and note, h o w e v e r , that in one 
v e r y  real sense w e  w i l l  get an a t t orney "for the people" if the 
attorney general  is elected. Expe ri e n c e  in other states has 
shown that an elected attorne y general is v e r y  m u c h  for the 
people: as long as you are one of the people who supported the
attorne y general, he or she will definitely be for you!
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But do citizens wa nt or really deserve a partisan 
attorney general? A l t h o u g h  elections for attorneys general are 
usually called "non partisan," just as many m a y oral elections in 
Alaska are "non partisan," the need to conduct a political 
campaign creates a p a r tis an atmosphere ttv't only the most naive 
w o u l d  fail to acknowledge.

Nevertheless, it is also crue, nationwide, that the 
state attorney general has become much more of a public advocate. 
Since the early 1970's in almost every state, including Alaska, 
the office of the attorney general has b r o a dened the scope of its 
authority to include a range of activities that are firmly rooted 
in public advocacy and are now considered by the public to be a 
normal part of an attorney general's responsibilities. Offices 
previous ly content to serve m erel y as in-house counsel and 
advisors to executive b r a nch officials have become more involved 
in consumer protection cases, anti-trust investigations, and 
intervention in utility rate cases.

It is no doubt the increase in these advocacy functions 
w h i c h  has given rise to the impression that the attorney general 
is the "people's attorney." A n d  w hile it appears that the
attorney general is less a "company" person w h e n  cast in the role 
of advocate protecting the public's interest, it is no less true 
today than fifteen years ago that the attorney general is first 
-- and foremost -- counsel to the executive branch. Because,
however, governors (and, hence, governments) respond to the 
demands of citizens and citizen interest groups, the growth in 
consumer advocacy within Alas ka's own Department of L a w  reflects 
effective, responsive public p olicy at w o r k  in the executive (and 
legislative) branch.

In closing, let's remember that the delegates to 
Alaska's Constitutional Convention framed our Constitut ion along 
the lines of the federal Constitution beca use of the proven 
strength of the U. S. Constitution. A  strong executive makes for 
a centralized and efficient government that is directly
accountable to the people. Before amending Alaska's Constitution 
to provide for an elected attorney general, citizens should
question w h a t  benefits w i l l  actually derive to the public from 
p oliticizing the office of the at torney general w h i l e  forcing 
expensive and divisive realignments w i t h i n  the executive branch.

A n d  it isn't as if the public had no say in the choice 
of the State's attorney general: the individual selected for the
job in A l a s k a  is appointed by a governor who is elected statewide 
by the voters, a governor w h o s e  po litical a genda has just been 
given the stamp of approval by the electorate. The appointment
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of the attorney general must then be confirmed by the Legis lature  
in joint session (a total of sixty men and women, also elected by 
the people). Confirmation hearings are held; the public gets a 
chance to hear about the person designated to serve as the 
attorney general; the Legislature can reject the appointment.

Surely the checks and balances are there. Surely the 
decision of the Founders in 1787 and Alaska's own delegates in 
1956 deserve to be re spected for the decisions they reached. 
Only substantial public need can justify amendments to our 
Constitutions. In this instance, I believe political w h i m  or 
convenience should be turned down. Alaska is fortunate to have a 
strong executive form of government, and I believe we should keep 
it that way.

Please do not hesitate to contact m e  if you have any 
questions concerning this m atter or if I can be of further 
a s s i s t a n c e .

Sincerely yours,

Harold M. Brown 
Attorney General

HMB/glg



884 5  Gail Ave. 

Juneau, Ak. 99821 
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S e n a t o r s  DeVries, Abood, Faiks, R o d e y  & Ray 

Alaska S tate L e g i s t l a t u r e  

Pouch V (MS 3100)

J u n e a u , A l a s k a  99811

Dear Senators:

My Wife and I s u p p o r t  CS for S e n a t e  Joint R e s o l u t i o n  #9.

We need the c h e f ' s  and b a l a n c e  that h a v i n g  an e l e c t e d  AG 

would provide.

We ask you to vote for this bill when it c o m e s  to the floor,

and to advise any other s e n a t o r s  who need to know, of our

opinion.

If this bill comes to a vote, we w o u l d  r e q u e s t  our own

Senator, Bill Ray, to k i n d l y  send us a list of all the

se n a t o r s  and how they voted.

T hank you.

Mr. Mrs. David-'Lewis



P.O. Box 21 1 2 4 8  

Auke Bay, Ak. 99821 
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S e n a t o r  P a t r i c k  R o d e v  

A l a s k a  S t a t e  L e g i s t l a t u r e  

P o u c h  V (MS 3100)

J u n e a u , A l a s k a  99811

Dear S e n a t o r  P a t r i c k  Roday:

My husb a n d  and I are ask i n g  you to vote for CS for S e n a t e  

Joint R e s o l u t i o n  #9.

We feel it is i m p e r a t i v e  that the AG b e c o m e  a c c o u n t a b l e  to 

the people, if Al a s k a  is to be the r e p r e s e n t a t i v e  g o v e r n m e n t  

that our U . S . C o n s t i t u t i o n  p r o m i s e s  us we are to live under.

We respectfully request a reply as to how you have voted or 
intend to vote if thiB bill comes to the floor this week.

Sincerely,

O W i r~ Y h 'U > ' 'd h fa y n M t-i

Mr. & Mrs. C . D a l e  Miller

V
\



F e b r u a r y  1 5 ,  1 9 8 6

P E O P L E  C H O S E  A . G .

G o v e r n o r  S h e f f i e l d ' s  e f f o r t s  d u r i n g  t h e  l a s t  s e s s i o n  to g e t  a p p r o v a l  

f r o m  t h e  l e g i s l a t u r e  o f  h i s  c h o i c e  f o r  A t t o r n e y  G e n e r a l  c o s t  t h e  p e o p l e  

u n t o l d  t h o u s a n d s  in c a s h  as w e l l  as u n k n o w n  t i m e  ( m o n e y )  d i v e r s i o n  by 

t h e  l e g i s l a t o r s  f r o m  c o n s i d e r i n g  p r o d u c t i v e  l e g i s l a t i o n .

T h e  l e g i s l a t o r s  s h o u l d  r e c e i v e  s a l a r i e s  in e x c e s s  o f  t h e  s a l a r i e s  r e -  

- c e i v e d  b y  t h o s e  o f  t h e  j u d i c i a l  b r a n c h ,  h o w e v e r ,  t h e i r  v a l u a b l e  t i m e  

s h o u l d  n o t  b e  w a s t e d  o n  t h i n g s  t h e  p e o p l e  c a n  d o ,  s u c h  as, s e l e c t i n g  

an A t t o r n e y  G e n e r a l  a n d  o t h e r  j u d i c i a l  o f f i c e r s .

A p e o p l e - s e l e c t e d  A t t o r n e y  G e n e r a l  w o u l d  c e r t a i n l y  a t t a c h  s u f f i c i e n t  

i m p o r t a n c e  to t h e  j o b  to c o m p l e t e  h i s  t e r m  a n d  s u c h  s e l e c t i o n  w o u l d  

n o t  d i s t r a c t  t h e  l e g i s l a t u r e  f r o m  t h e  w o r k  o n l y  i t  c a n  do.

T h e  p e r s o n s  s e e k i n g  v o t e r  a p p r o v a l  as A t t o r n e y  G e n e r a l  t h a t  h a v e  no 

a m b i t i o n  to c o n s i d e r  s o m e  f u t u r e  h i g h e r  o f f i c e  o r  o t h e r  s e l f  i m p r o v e -  

- m e n t s  w i l l  p r o b a b l y  b e  r e j e c t e d  by t h e  v o t e r s  as d e a d - b a t s .

S i n c e r e l y , ^

L e o n a r d  E/. M o f f i t t  

B o x  7 4 8
P a l m e r ,  A l a s k a  9 9 6 4 5  

7 . 45-3384
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his r e s o l u t i o n  provides for a b a l l o t  p r o p o s i t i o n  that 
would, . a p p r o v e d  b y  the voters, amend the state's c o n s t i t u t i o n  
b y  c h a n g i n g  the p o s i t i o n  of a t t o r n e y  gener al from an a p p o i n t e d  
of f i c e  to an e l ecte d office. The p r o p o s e d  a m e n d m e n t s  w o u l d  also 
r e m o v e  the g overn o r ' s  o r g a n i z a t i o n a l  and s u p e r v i s o r y  controls 
over any f u n c t i o n  or unit of g o v e r n m e n t  h e a d e d  b y  the a t t o r n e y  
general.

These controls are n o r m a l l y  m a i n t a i n e d  through  
ex e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m posed on o ther 
ex e c u t i v e  b r a n c h  ag encies by the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O f fice  of M a n a g e m e n t  and Budg et on b e h a l f  of the governor.
The c o n tro ls are e x e r c i s e d  b y  r e q u i r i n g  that other d e p a r t m e n t s  
o b t a i n  OMB's and A d m i n i s t r a t i o n ' s  a pproval for: purchasing,
le a s i n g  and supply; p r o f e s s i o n a l  services contracting, 
d u p l i c a t i n g  services; p e r s o n n e l  a d m i n i s t r a t i o n  and labor 
relations; equal e mployment  o p p o r t u n i t y  programs; data  
processing, i n f o r m a t i o n  m a n a g e m e n t  and t e l e c o m m u n i c a t i o n s  
services; r e cord s management; p r e a u d i t  a c c o u n t i n g  services; and 
b u d g e t  p r e p a r a t i o n  and b u d g e t  management. In an E x e c u t i v e  B r a n c h  
agency, a t e m p o r a r y  clerk m a y  not be h i r e d  w i t h o u t  i n t e r­
de p a r t m e n t a l  approval. Likewise, a single file c a b i n e t  m a y  n o t  
b e  p urchase d, n o r  m a y  a single te lephone line be o r d e r e d  w i t h o u t  
such approval.

It w i l l  be v e r y  e x p e n s i v e  for an e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  all or most of these services in-house.
A l t h o u g h  an a t t o r n e y  general m a y  de cide to use some of the 
c e n t r a l l y  p r o v i d e d  services, k e y  areas such as: personnel;
p r o f e s s i o n a l  services contracting; purchasing, s u p p l y  and leasing, 
data processing; and b u d g e t  p r e p a r a t i o n  and mana g e m e n t ,  w o u l d  
h a v e  to be p r o v i d e d  in-house if the a t t o r n e y  g e n e r a l’s fu n c tio ns  
are to be at least r e a s o n a b l y  free of the g o v e r n o r ' s  supervision.

A d d i t i o n a l  costs, e x p r e s s e d  in FY 85 dollars, that w i l l  
p r o v i d e  for c o m plete ind epe n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  c o ntrol of the g o v ernor are shown  below. E v e n  if the 
a t t o r n e y  general w e r e  to forego a p a r t  of th5 *» i n d e pend ence, the 
savings w o u l d  only amount to 20 or 30% of th^ total cost b e c a u s e  
of the n e c e s s i t y  to retain i n - h o u s e  control over the e s s e n t i a l  
su p p o r t  services that w o u l d  d e t e r m i n e  an i ndepe n d e n t  d e p a r t m e n t ' s  
f r e e d o m  of action.

N o n - s a l a r y  costs include a n t i c i p a t e d  s pace rental of
6,000 sq. ft. for the a d d i t i o n a l  staff of 33 at $2.00 per sq. 
ft., p e r  month, plus 2,000 sq. ft. each, for records  m a n a g e m e n t
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and d u p l i c a t i o n  services. A l s o  costed in is $200 per m o n t h  per 
e m p l o y e e  for c on tractual services to cover telephone, c o p y i n g  and 
postage. O n g o i n g  commod ities are e s t i m a t e d  at $150 p e r  month, 
per employee. N e w  p o s i tion costs include $1,500 per e m p l o y e e  for 
o n e - t i m e  commod i t i e s  (furniture and e q u i pment c o sting less than 
$500 per item), and $1,200 per emp loyee for n e w  p o s i t i o n  
e q u i pment costing m o r e  than $500 per item. S p e c ial items i n cl ude  
$15,000 for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
applicants, $25,000 for personnel s y s t e m  printing. W o r d  
p r o c e s s o r s  w i l l  cost $14,500 each for a total cost of $72,500. 
Records m a n a g e m e n t  equipment include storage devices and 
m i c r o f i l m / g r a p h i c s  equ ipment t o t a lling $95,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cost a p p r o x i m a t e l y  $170,000. DP costs w i l l  
p r o b a b l y  total about $150,000 for c o m p u t i n g  time and s t o r a g e  and 
about $150,000 for existing systems p r o g r a m  m a i n tenance.

The total add iti o n a l  cost of $2,554,937 is an e n o r m o u s  
i n c rease ove r the d e p a rtment's current a d m i n i s t r a t i v e  o v e r h e a d  of 
$424,600 p r o j e c t e d  for FY 86. It is, however, part of the p r i c e  
that w i l l  p r o b a b l y  have to be paid if the p r o p o s a l  to h a v e  an 
e l e c t e d  a t t o r n e y  gener al is a d o p t e d  by the e l e c t o r a t e  d u r i n g  the 
1986 g e n e r a l  election.

. A n o t h e r  m a j o r  cost area that w i l l  e v e n t u a l l y  o c c u r  as a 
result  of c h a n g i n g  fro m an a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
general, w i l l  b e - t h e  p r o l i f e r a t i o n  of special counsel on the 
staffs of m a j o r  departments. Historical ly, such c o un sel h a v e  
b e e n  e m p l o y e d  b y e x e c u t i v e  b r a n c h  agencies to give d e p a r t m e n t  
heads a "second" o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in states 
h a v i n g  an e l e c t e d  attorney  general. Such counsel u s u a l l y  do not  
ha v e  the a u t h o r i t y  to litigate, but they do p r o v i d e  legal a d vice  
to d e p a r t m e n t  heads and submit amicus b ri efs in l i t i g a t i o n  
a f f e c t i n g  their department 's programs. It is not u n u s u a l  in 
these states to see four or five sepa rate b r i e f s  f i l e d  in a 
single matter, in- a d d it ion to t h e - a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Costs 
for just a single special counsel, i n c l uding s e c r e t a r i a l  
assistance, total about $150,000 per y e a r  in 1985 dollars. 
A l t h o u g h  it is impossible, at this time, to a c c u r a t e l y  say h o w  
e x t e n s i v e  the use of in-house  counsel w i l l  be if there is an 
e l e c t e d  a t t o r n e y  general, the a ddit i o n a l  cost for such c o un sel  
c o u l d  e a s i l y  e xceed $1.5 m i l l i o n  annually, w i t h i n  j u s t  a f e w  
y e a r s .
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Salary/
F u n ction Positions Benefits O t h e r  P o s i t i o n  Costs Total

Director 's Office

Personnel

Prope r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

(1) Budget A n a lyst R19
(1) Admin. O f fice r R17
(1) Clk. T ypi st R8

51,365.
44,923.
27,143.

Travel 2,500.
C ontr actual 24,100
C o m m o d . - o n g o i n g  5,400.
C o m m o d . - o n e - t i m e  4,500.
Equ p .-one-t ime 18,100.

TIT T23,431i 54,600. 178,031."

(1) Personnel Mgr. R21 58,195.
(2) Personnel Analysts R16 42,103. X  2
(1) T r a i n i n g  Officer R18 48,107.
(2) Personnel Tech.'s R12 33,820. X 2
(1) Payroll Clerk R10 30,284.
(1) Clk. T y pist R8 27,143.

W ) 315,575.

Travel 10,000.
C ontractual  54,200.
C o m m o d . - o n g o i n g  14,400.
C o m m o d . - o n e - t i m e  12,000.
E q u i p . - o n e - t i m e  24,100.

TT4T715TL 430,275

(1) Materi als Mgr. R21 58,195. Travel 7,500.
(1) P u r c h a s i n g  Agent R18 48,107. Contractual 19,600.
(1) Supply Office r R16 42,103. C o m m o d . - o n g o i n g 7,200.
(1) Clk. T y p i s t  R8 27,143 C o m m o d . - o n e - t i m e 6,000.

E q u i p .-one-time 19,300.

(4) Ln U1 00 59 ,600. 235,148.

(1) Finance Offic er R21 58,195. Travel 5,000.
(1) Acct. S u p e r v i s o r  R16 42,103. C o ntractual 33,100.
(2) Acct. Clerk R10 30,284. X 2 C o m m o d . - o n g o i n g 9,000.
(1) Clk. T ypist R8 27,143. C o m m o d . - o n e - t i m e 7,500.

E q u i p .-one-time 15,700.

TF) 188,009. 70,300. 258,309.



Records M a n a g e m e n t
(1) Records A n a l y s t  R18 48,107. T r avel  1 ;80Q.
(1) Records Sup erv i s o r  R15 39,415. C o ntra ctual 81,200.
(1) Records H a n d l e r  R12 33,820. C o m m o d . - o n g o i n g  9,000.
(2) M i c r o f i l m  O p e r ators R10/R14 C o m m o d . - o n e - t i m e  7,500.

30,284./3 7 ,005. E q u i p . - o n e - t i m e  105,000.

(3) 188,'631. " 204,500. 393,131.

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R23 
(1) P r o g r a m m e r  Analys t R17 
(1) DP/Comm. Sys. Supvr.Rl8 
(1) Clk. T ypi st R8

65,742.
44,923.
48,107.
27,143.

Travel  
Contractual  
Commod . - o n g o i n g  
Commod . - o n e - t i m e 
E q u i p .-one-time
i t .

7,500.
319,900.

7,200.
6,000.

56,100.

(4) 1 185,915. • 1 396,700. 582,615.

D uplic a t i o n  Svcs.

(1)
(1)
(2)

D u p l i c a t i o n  Mgr. R19 
P r i nting Tech. R17 
M a c h i n e  Op erators R12

. i 1

1

51,365. 
44,923. 
33.820. X 2

1 i it
* • » i

. - t |

Travel 
Contract ual 
C o m m o d . - o n g o i n g  
C o m m o d .-one-ti me 
Equip', -one-time
i i i i ,/n 1

1,000.
74,500.
57,200.
6,000.

174,800.

(4) • 163,928.
i 1

* < . »
I , ' . . .  s

313,500. 477 ,428.

T O T A L  (33) 1

1

,341,037.

i

i
1 \ i

I • i > i i

• . i
♦ 1*. . • i *
i , • , . I , ,, .
i i . 11 i <
i . 11• j. i>i . ( i .

1,213,900.

i

2,554,937..

\
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B i l l / R e s o l u t i o n  No.: s.tr no. q 
Title:".. . r e l a t i n g  to t h e  e l e c t i o n

of t h e  a t t o r n e y  g e n e r a l . " ______________
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3 0 0  CONTRACTUAL
!

A0 0  S U P P L IE S

5 0 0  EQUIPMENT •
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I
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j l Nl k m L  riiN'U 

FEDERAL FUNDS 

OTHER 
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-
i

* *
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=ART-TIME 1
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c o s t s  c a n n o t  b e  d e t e r m i n e d  at  t h i s  t i me. P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

J V  I t  is n o t  c l e a r  f r o m  the' r e s o l u t i o n  w h e t h e r  a n  i n c u m b e n t  o r  n e w l y  a p p o i n t e d

a t t o r n e y  g e n e r a l ,  a p p o i n t e d  p r i o r  to t h e  f i r s t  M o n d a y  i n  D e c e m b e r ,  1988, c o u l d

a s s u m e  i n d e p e n d e n t  s t a t u s  if a c o n s t i t u t i o n a l  a m e n d m e n t  c o n f e r r i n g ‘s u c h  s t a t u s

is  a p p r o v e d  in  1986. fj-cAyao D ,
P r e p a r e d  By: R i c h a r d  I, Peeuefi. D i r e c t o r P h o n e :  4 6 5 - 3 6 7 2

Division: A d m i n i s t r a t i v e  S e r v i c e s  Date:______4/23/85______

7 ’ £ ivL X  tl/W-.
A p p r o v e d  by Commissioner: N o r m a n  c. Gors\)ch Date: 4/23/85

Agency:_________________ D e p a r t m e n t  o f  L a w _________________

D i s t r i b u t i o n  (by A gency preparing fiscal note):

L e g i s l a t i v e  Finance 

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  of M a n a g e m e n t  and Budget

I mpa c t e d  A g e n c y(ies) 7 / 1/84



SJR No. 9 
A n a l ysis

4 / 2 3 / 8 5

This r e s o l u t i o n  provi des for a b allot  p r o p o s i t i o n  that 
would, if approved b y  the voters, amend the state's c o n s t i t u t i o n  
by  c h a nging  the p o s i t i o n  of a t t orney gene ral from an a p p o i n t e d  
office to an e l e cted office. The p r o p o s e d  a mendments w o u l d  also 
r e m o v e  the governor' s o r g a n i z a t i o n a l  and superv i s o r y  control s  
over any f u n c t i o n  or unit of g o v e r n m e n t  h e a d e d  by the a t t o r n e y  
g e n e r a l .

T h e s e  controls are n o r m a l l y  m a i n t a i n e d  through 
ex e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m po sed on other 
ex e c utive b r a n c h  agencies b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O ffic e of M a n a g e m e n t  and B u dget on b e h a l f  of the governor.
The controls are e x e r cised by r e q u i r i n g  that oth er d epart m e n t s  
o b t a i n  OMB's and A d m i n i s t r a t i o n ' s  a p p roval for: purchasing,
leasing and supply; p r o f e s s i o n a l  services contracting*, 
d u p l i c a t i n g  services; p e r s o n n e l  a d m i n i s t r a t i o n  and labor 
relations; equal employ m e n t  o p p o r t u n i t y  programs; data 
processing, i n f o r m a t i o n  m a n a g e m e n t  and t e l e c o m m u n i c a t i o n s  
services; records management; p r e a u d i t  a c c o u n t i n g  services; and 
b u d g e t  p r e p a r a t i o n  and b u d g e t  m anagem ent. In an E x e c u t i v e  B r a n c h  
agency, a t e m p o r a r y  clerk m a y  n o t  be h i r e d  w i t h o u t  i n t e r­
depa r t m e n t a l  approval. Likewise, a single file cabinet m a y  not 
be purchased, n o r  m a y  a single t e l e phone line be o r d e r e d  w i t h o u t  
such approval.

It w i l l  b e  v e r y  e x p e nsi ve for an e l e c t e d  a t t o r n e y  
general  to p r o v i d e  all or m o s t  of these services in-house. 
A l t h o u g h  an a t t o r n e y  gen eral m a y  decide to use  some of the 
c e n t r a l l y  p r o v i d e d  services, k e y  areas such as: personnel;
p r o f e s s i o n a l  services contracting; purchasing, supply and leasing' 
data processing; and b u d g e t  p r e p a r a t i o n  and m anagemen t, w o u l d  
h a v e  to be p r o v i d e d  in-house if the a t t o r n e y  general's  functio ns 
are to be at least r e a s o n a b l y  free of the governor's  supervision.

A d d i t i o n a l  costs, e x p r e s s e d  in FY 85 dollars, that w i l l  
pr o v i d e  for complet e indepe n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  control of the g o v ernor are shown below. E v e n  if the 
at t o r n e y  general w e r e  to forego a p a r t  of this independence, the 
savings w o u l d  only amount to 20 or 3 0 1 of the total cost b e c a u s e  
of the n e c e s s i t y  to r e t a i n  in-house  control over the e s s e n t i a l  
support services that w o u l d  d e t e r m i n e  an i ndepend ent depart m e n t ' s  
f r e e d o m  of action.

N o n - s a l a r y  costs include a n t i c i p a t e d  space r ental of
6,000 sq. ft. for the a ddit i o n a l  staff of 33 at $2.00 per sq. 
ft., per month, plus 2,000 sq. ft. each, for records m a n a g e m e n t  
and d u p l i c a t i o n  services. A l s o  costed in is $200 p e r  m o n t h  per 
em p l o y e e  for contractual services to cover telephone, c o p y i n g  and 
postage. O n g o i n g  commoditi es are e s t i m a t e d  at $150 p e r  month.



per employee. N e w  p o s i t i o n  costs include $1,500 per e m p l o y e e  for 
o n e - t i m e  c o mmo dities (furniture and equipment costing less than 
$500 per item), and $1,200 per e m p loy ee for n e w  p o s i t i o n  
e q u i pment c o sting m o r e  than $500 per item. Special items include 
$15,000 for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
applicants, $25,000 for p e r s o n n e l  s y s t e m  printing. W o r d  
p r o c e s s o r s  w i l l  cost $14,500 each for a total cost of $72,500. 
R e cor ds m a n a g e m e n t  e q u i p m e n t  include storage devices and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $95,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cost a p p r o x i m a t e l y  $170,000. DP costs will 
p r o b a b l y  total about $150,000 for c o m p u ting time and s t o rage and 
about $150,000 for e x i st ing systems p r o g r a m  maintenance.

The total additi o n a l  cost of $2,554,937 is an enormous 
i n c r ease over the d e p artment's  curren t a d m i n i s t r a t i v e  o v e r h e a d  of 
$424,600 p r o j e c t e d  for FY 86. It is, however, part of the pri ce 
that w i l l  p r o b a b l y  h a v e  to be p a i d  if the p r o posa l to h a v e  an 
e l e c t e d  a t t o r n e y  g e neral is a d o p t e d  by the electo r a t e  d uri ng the 
1986 g e n eral election.

A n o t h e r  m a j o r  cost area that w i l l  e v e n t u a l l y  o c c u r  as a 
r esul t of ch ang i n g  f r o m  an a p p o i n t e d  to an e l ected  attorn ey 
general, w i l l  b e  the p r o l i f e r a t i o n  of special counsel on the 
staffs of m a j o r  departments. Historically, such counsel have 
b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  agencies to give depart m e n t  
h e a d s  a "secon d" o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in states 
h a v i n g  an e l e c t e d  a t t o r n e y  general. Such counsel u s u a l l y  do not 
h a v e  the a u t h o r i t y  to litigate, but they do p r ovide  legal advice 
to d e p a r t m e n t  h e a d s  and submit amicus b rief s in l itigat ion 
a f f e c t i n g  their depart m e n t ' s  programs. It is not u n u s u a l  in 
t hese states to see four or five separa te briefs filed in a 
single matter, in a d d i t i o n  to the a t t orney general's brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of different agencies. Costs 
for just a single special counsel, including secretarial 
assistance, total about $150,000 per year in 1985 dollars. 
A l t h o u g h  it is impossible, at this time, to accura t e l y  say h o w  
e x t e n s i v e  the use of in-hou se counsel w i l l  be if there is an 
e l e c t e d  a t t orney general, the a d d i t i o n a l  cost for such counsel 
c o u l d  easily e x c e e d  $1.5 m i l l i o n  annually, w i t h i n  just a few 
y e a r s .



Fu n c t i o n

Director's Office

Personnel

P r o p e r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

Positions
Salary/

Benefits O t h e r  P o s i t i o n  Costs T otal ’

(1) Budget A n a l y s t  R19
(1) Admin. O f f i c e r  R17
(1) Clk. Typist R8

51,365.
44,923.
27,143.

T r a v e l  2,500.
C o n t r a c t u a l  24,100
C o m m o d . - o n g o i n g  5,400.
C o m m o d . - o n e - t i m e  4,500.
E q u i p .-one-ti^e 18,100.

73T 1 2 3 , 4 3 1 . 54,600. 1 7 8 7 1 5 1 7

(1) Per so n n e l  Mgr. R21
(2) P e r s o n n e l  A n a lysts R16
(1) T r a i n i n g  O f ficer R18
(2) P e r s onnel Tech.'s R12 
(1) Payroll Clerk R10
(1) Clk. T y pist R8

58,195. 
42,103. X 
48,107. 
33,820. X 
30,284. 
27,143.

T r ave l 10,000.
Contra c t u a l  54,200.
C o m m o d . - o n g o i n g  14,400.
C o m m o d . - o n e - t i m e  12,000.
E q u i p .-o ne-time 24,100.

7 1 7 315,575. 114,700. 430,275

(1) M a t e r i a l s  Mgr. R21 
(1) P u r c h a s i n g  Agent R18 
(1) Supply O f ficer R16 
(1) Clk. T ypi st R8

58,195.
48,107.
42,103.
27,143

Travel  
Contra c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one-time

7,500.
19,600.
7,200.
6,000.

19,300.

(4) 175,548. 59,"6(50. 235,148.

(1) Finance O f f icer R21 58,195. Travel 5,000.
(1) Acct. S upervisor R16 42,103. C ontractual 33,100.
(2) Acct. Cl erk R10 30,284. X  2 C o m m o d . - o n g o i n g 9,000.
(1) Clk. T y p i s t  R8 27,143. C o m m o d . - o n e - t i m e 7,500.

E q u i p . - o n e - t i m e 15,700.

75) 188,009. 70,300. 258,309.



Records M a n a g e m e n t
(1) Records A n a l y s t  R18 48,107. T ravel 1,800.
(1) Records Sup erv i s o r  R15 39,415. Contrac tual 81,200.
(1) Records H a ndler  R12 33,820. C o m m o d . - o n g o i n g  9,000,
(2) M i c r o f i l m  Operators R10/R14 C o m m o d . - o n e - t i m e  7,500.

3 0 , 2 8 4 . / 3 7 ,005. E q u i p .-one-time 105,000.

T 3 r 188,631. 204 ,500. 392,131.

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R23 
(1) P r o g r a m m e r  A n a l y s t  R17 
(1) DP/Comm. S y s . Supvr.Rl8 
(1) Clk. T y p i s t  R8

65,742.
44,923.
48,107.
27,143.

Travel  
Contractual  
C o m m o d .-ongoing 
C o m m o d . - one-time  
E q u i p .-on e-time

7,500.
319,900.

7,200.
6,000.

56,100.

(4) 185,915. 396,700. 532',615.

D u p l i c a t i o n  Svcs.
(1) D u p l i c a t i o n  Mgr. R19
(1) Printing  Tech. R17
(2) M a c h i n e  Operators R12

51,365. 
44,923. 
33,820. X 2

Travel  
C ontractual  
C o m m o d .-ongoing 
C ommod . - o n e - t i m e  
E q u i p .-one-time

1,000. 
74 ,500. 
57,200. 
6,000. 

174 ,800.

W ) 163,928. 313,500. 477,428.

TOTAL (33) 1,341,03/, 1,213,900. 2,554,937.
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Bradley
2/3/86

Original sponsors: Devries, Abood, 
Faiks and Rodey

IN THE SENATE BY THE J U D I C I A R Y  COMMI T T E E

CS FOR SENATE JOINT RESOLUTION NO. 9 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A LASKA  

FOURTE E N T H  L EGISL ATURE - SECOND SESSION

Proposing amendments to the C o nstituti on 

of the State of A l a s k a  rel at i n g  to the 

election of the a t t o r n e y  general.

BF IT RESOLVED BY THE L E G I S L A T U R E  OF THE STATE OF ALAS. *:

* Section 1. Article III, sec. 23, Constitution  of the State of Alaska 

is amended to read:

SECTION 23. REORGANIZATION. (a) Except as p r o v ided in (b) of 

this section, the [THE] governor may make changes in the o r g a n i z a t i o n  

of the executive b r a n c h  or in the assignment of functions among its 

units w h i c h  he considers neces s a r y  for efficient administration. 

Where these changes require the force of law, they shall be set forth 

in executive orders. The legislature shall have sixty days of a 

regular session, or a full session if of shorter duration, to d i s a p­

prove these ex ecutive orders. Unless disapp roved b y  resolu t i o n  c o n­

curred in by a m a j o r i t y  of the members in joint session, these orders 

become effective at a date thereafter to be des ign a t e d  by the g o v e r­

nor.

(b) The g o v ernor may not make a change in the o r g a n i z a t i o n  or 

function of any unit of the executive b ran ch w h i c h  is h e a d e d  by the 

attorney general.

* Sec. 2. A r ticle III, sec. 24, Constitution  of the State of A l a s k a  is 

amended to read:

SECTION 24. SUPERVISION. Except for any unit of the executive 

branch which is h e a d e d  by the attorney general, each [EACH] princip al 

department shall be u n d e r  the supervision of the governor.

-1- C S S J R  9(Jud)



* Sec. 3. Article III, sec. 25, Consti t u t i o n  of the State of A l a s k a  is 

amended  to read:

SECTION 25. D E P A R T M E N T  HEADS. The he ad of each p r i n c ipal d e­

partment shall be a single executive unless o t h e r w i s e  p r o v i d e d  by law. 

The head of a principal department [HE] shall be a p p o inte d by the 

governor, subject to confir m a t i o n  by a m a j o r i t y  of the m e mbe rs of the 

legislature in joint session, and shall serve at the p l e asure of the 

governor, except as ot her w i s e  p r o vided in this article w i t h  respect to 

the lieutenant governor and the attorney general [SECRETARY OF STATE]. 

The heads of all principal departments shall be citizens of the United 

S t a t e s .

* Sec. A. Article III, C onsti t u t i o n  of the State of A l a s k a  is amended 

by adding n e w  sections to read:

SECTION 28. A T T O R N E Y  GENERAL: QUALI FICATIONS. There shall be

an attorney general. The attorney general shall be at least thirty 

years of age and a q u a l i f i e d  voter of the state. The a t t o r n e y  general 

shall have been a res ident of A l a s k a  at least five years immediately 

preceding the filing for office and shall have been  a citizen of the 

United States for at least seven years. The a t t o r n e y  general shall be 

licensed to practice law in the state and shall possess additional 

qualifications p r e s c r i b e d  by law.

SECTION  29. E L E C T I O N  OF A T T O R N E Y  GENERAL. The a t t orney general 

shall be chosen by the q u a l ifi ed voters of the state at a general 

election. The candidate r e c e iving the greatest n u m b e r  of votes shall 

be attorney general.

SECTION 30. L I M I T  ON TENURE. A person w h o  has been elected 

attorney general for two full successive terns is not eligible to hold 

that office until one full term has intervened.

SECTION 31. VACANCY. In case of a v a c a n c y  in the office of 

CSSJR 9(J u d ) -2-
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attorney general for any reason, a s uccessor shall be elected for the 

remainder of the u n e x p i r e d  term at the first general election o c c u r­

ring not less than six months after the office becomes vacant. The 

governor m a y  appoi nt a qu alified person to fill the office b e t w e e n  the 

date it become s v a c a n t  and the date it is f ille d b y  election.

SECTION 32. COMPENSATION. Tne c o m p e n s a t i o n  of the attorney  

general shall be p r e s c r i b e d  by law and shall not be d iminished  during 

the term of office, unless by general law a p p l y i n g  to all salaried 

officers of the state.

SECTION 33. DUTIES. The attorney gener al shall be the legal 

adviser of state officers, shall rep resent the state in all civil 

actions in w h i c h  the state is a party, shall p r o s ecute all violations  

of state law, and shall p e r f o r m  other duties p r e s c r i b e d  by law.

SECTION 34. E L E C T I O N  AND TERM OF A T T O R N E Y  GENERAL. The first 

election for an a t t o r n e y  general require d by the constit ution to be 

elected shall occur at the first general e l e c t i o n  occurr ing after the 

office is e s t a b l i s h e d  unde r the constitution. If a v a c a n c y  occurs in 

the office of a t t o r n e y  general before the first general electio n held 

after the o f fic e is e stablished under the constitution, the office 

shall be f illed u n d e r  the lav; as it existed b ef ore the office was 

established u n d e r  the constitution. Except as o t h e r wise p r o vi ded in 

the constitution, the term of office of a t t o r n e y  general r e q u i r e d  by 

the c o nsti tution to be elected begins at n o o n  on the first M o n d a y  in 

December f o l l o w i n g  the general election for that office and it expires 

at noon on the first M o n d a y  in D ecember four years later.

* Sec. 5. The amen dm e n t s  proposed by this r e s o l u t i o n  shall be placed 

before the voters of the state at the next general election in conformity 

with art. XIII, sec. 1, Const i t u t i o n  of the State of Alaska, and the e l e c­

tion laws of the state.

-3- C S S J R  9 ( Jud)



Table 19
S T A T E  A D M I N I S T R A T I V E  OFFICIALS: M E T H O D S  O F  S E L E C T I O N

ii •

dutrict in which election

:c o f offic ia l wught to be

on fo r o ffice r loughl to be 
&fd o f Equalixittoa , and

a  o f o ffic ii! iought to be

red and qualified to vote at 
11 district o f local officials: 
r«d qualified to vote at the 
date o ffc rin s fo r  the office

vote in the lux general clcc* 
: o ffic rr was elected
^jon fo r office o f  offidaJ ’ - - f

*,:*«ncu o f  less than I,CO) w ,

\ ck r .o ra l district o f  officer :

ral election is required, ex* 
in which case 15r-* o f  the 
. election in that district is -;1s£ '_
•ciin| o ffic ia l sou |h l to be

on fo r governor .
■nc court justice 
•n unit o f  government

—r

governor within the district \C-

.lure o r petition o f  lepsla- 
oriaJ election. Referendum 
•s cast in last gubernatorial 
c "yc»"
ection o r by 2/3 vote o f  . •

State tte
o th e r  junsritciton

"5Vc6**
c
S2 k V

a
?

C
# 2

wej:c
*

■a = *3 V s s. e.

T
-ssKT

co §
5 c c o c

c
<5

5C
Alabama . . .
AU«ha • . . .  Arizona . . . .  
ArV>n%*a . . .  
C a l l lu m la . . .
Cnl<ir*du . . .  
Connecticu t. 
f )r la » « rt . . .
F lo r id a ..........Georgia . . .
H a w a i i  . . . .
Idaho ..........
Illin o is . . . .  
Ind iana. . . .  
Iow a ............
K an sas ..............
KmiuckT......U u b ' a a a . . . . .
M aine................
M ao la n d .........
Massachusetts .
M ich igan .........
Minnesota . . . .  
M̂ ssippl .... 
M u v jo r i .............
M on ta n a  .
N eb raska ..............
Nevada..................New Hampshire . 
New J r o c y ...........
New M c i k o . . . . .
New Y o r k ............
North Carolina . .  
North Dakota . . .  
O h io .......................
O k lah om a ........................ ,
O regon ..............................
Pennsylvania .
Rhode Is land ....................
South Carolina ,
South Dakota .
T enn rve* .........
T e x a s ................
U ta h ..................
W rm on l............
V irg in ia ............
Washington . . .  
West V irg in ia ., 
Wisconsin . . . .  
W y o m in g .. , . .
G uam ........................................
Puerto R ico  ..................... ..
Virgin Islands   .....................

CE CE CE •C E CE C . .  i CE G CS . . . G C AC (>•1) C CS
CE CE 0 - 0 GB (a-J) GB A A A A c CB C B CB A A A
CE CE CE CE C CS 8 GS L A G . .  . AG O - l) CS AC
CE CE CE CE CE C l.-IO ) O - l l l A C AG . .  . (>•12) C (>•10) o - l ) GS GS
CE CE CE CE CE CS (b) GS GS CS < V CS CS CE GS CS C

CE CE CE CE CE C GS CS r\ C S j A A A O - l) CS 0 -8 )
CE CE CE CE CE C CE GE CE y 6 C E A CE CE CE A
CE CE CS CE CE CS CS GS GS OS CS AC AC A AG CS AG
CE CE CE CE CE CS CS CE CE .A A GS GS CE A CS A
CE CE CE CE A G CS CE ? S , < * v . . . 8 C CE C B A

CE CE 0 - 0 CS CS CS jtf-282 C S  ■ (>•7) . . . CS (>•28) 0 -3 ) 0 -2 2 )
CE CE CE C E CE G CS GS C S . G BGS G (>•11) CE 0 -1 ) BGS 0 -8 )
CE CE CE CE CE C CS CS GS G CS CS CS CE O - l) CS A
CE CE CE SE CE C C (>-*) C C C 0 - 0 A AT G A
CE CE CE CE CE C S . . . SE CS (»-St CS GS A GS <>•*) 0 - 3 ) CS

CE CE CE CE SE CS CS B CS CS B CS A A A CS A
CE CE CE CE CE G c CE c AG B G C 0 -1 0 ) A AC AC
CE CE CE CE CE CS c CE GS CS . . . CS CS 0 -8 ) CS CS A
CE C L C L CL C GLS G LS GLS- A C B (>•27) G AG GLS AO CS
CE CE CS CE CL CS . . . GS ACS CS GS A/> A C CE A ACS 0 - 8 )

CE CE CE CE CE C c G c A C AT C G G G A
CE CE C E ■CE CS CS CS B CS 0 -8 ) B CS . • • . . . (>•1) B ( .-8 )
CE CE CE CE CE G CS CS BS C S CS Ot) (>•11) A CS GS A
CE CE C E CE CE CS . . . SE CS B . (>•29) B 0 -3 0 ) A B B
CE CE CE CE CE CS CS CS AS A B A (>•11) A CS CS A

CE CE C E ’’ CE A C CS GS (>■11) C G C (>■11) A c A A
CE CE CE CE CE C CS CS CS A B CS 0 -1 1 ) A O - l) GS A
CE CE CE CE CE G c BC A (>-81 C C c CE A C A
CE C L G C CL CC (a-S) CC CC A 8 GOC GOC GOC O - l ) GOC B
CE CS. "GS CS CS BC CS CS A CS GS CS CS GS A

CE CE CE CE CE GS CS (0 ) CS C G CS AC C O - l) A A
CE CE CS CE ; A G • » » CS c G G CS GS CE CS CS 0 *8 )
C E - CE CE CE CE C G CE CS AC (>•8) c A (>•22) A C AG
CE CE CE CE CE G A C E CS A G A A CS A
CE CE CE CE CE G CS CS A OS GS CS (a-J i > 0 -2 1 ) O - l ) CS A

C E CE CS CE CE CS CS GS G B G c AG B B . . .
CE CE SE CE G CS GS AG A CS CS A A A AG A
CE CE CS CE CE C S c CS CS G CS CS CS AC A AC AG
CE CE CE CE CE C GS (>•12) C CS B CS CS A BS CS A
C E CE CE CE CE CE 0 -22 ) SE B B B (>•27) A CE B B 0 -2 2 )

CE CE CE CE CE CS G CS A C CS CS (>•27) CE 0 -D AC A
CE (i) C L SC CL C (>•10) C G A B c (>•11) CL A G A
CE C E - GS CE CE GS SE BS C . i a (>■27) CS CE A B B
CE CE CE CE G CS GS CS G , • • CS GS CE AG BA AC
CE CE CE SE CE SL CS GS CS GS (>•() A GS 0 -1 0 ) O - l ) CS CS

CE CE GB CE GB CB GB C B B GB CB A CB 0 -2 9 ) G 8 GB
CE CE CE CE CE CS (*-6) GS A CS b ’ CS 0 - 1 1) 0 -2 2 ) O - l) CS B
CE CE CE CE GS (>•10) CE GS A CS CS A (>•10) 0 -D CS A
CE CE CE CE CE C CS B GS (>•8) A CS 0 -1 1 ) 0 -8 ) O - l) A 0-81
CE CE GS CE G G B G C . . . (>•27) 0 -2 7 ) C O - l) BG A

C E CE C S A GS CS (>•38) C S CS G 0 -8 ) A CS A
CE GB CS CS CS • a • GS (>•21) C G G A c CS CS ■ . •
CE CE . . . GS . . . <b) CS (>-<) G CS CS (b) GS GS (b )

Note: Salary figure* fo r these o ffic iab  may be found in Table 18.
Key:

CE —Constitutional, elected 
CL —  Constitutional, elected by legislature 
SE — Statutory, elected 
SL — Statutory, elected by legislature 
L  — Selected by legislature o r  one o f  its organs 
SC — Statutory , elected by state supreme court

Appointed by:
(J —Coven tor 
GS — Governor 
GB —Governor 
GE —Governor 
GC — Governor 
CD  —G overn o r 
GLS —G overnor

Approved by:

Appointed by:
A T  — Attorney general 
A — Agency head 
AB — Agency head 
AG — Agency head 
A G C — Agency head j  
AS — Agency head 
A LS — Agency head

Approved by:

GLG  —Governor A L l. governor 
GOC —Governor & council or 

cabinet
LG — Lieutenant governor

Senate 
Both houses 
Either house 
Council
Departmental board 
Appropriate legislative com ­
mittee A  senate

AGS ■ 
ASH •

■Agency head 
-Agency head

B
BG
BGC
BGS
BS
BA
CS
ACB

-B oa rd  o r commission
-B oa rd
-B oa rd
-B oa rd
-B oa rd  o r commission 
-B oa rd  o r commission 
-C iv il Service 
-Nom inated by audit 

committee

Board
Governor
G overnor A council 
Senate
Appropriate legislative committee 
A senate

Governor A senate 
Senate president A house 
speaker

Governor
G overnor A council 
G overnor A senate 
Senate 
Agency head
Both houses
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Table 6

A T T O R N E Y S  G E N E R A L  A N D  SECRETARIES O F  STATE: 

QUALIFICATIONS F O R  OFFICE

State or 
other jurisdiction

Attorneys Genera: Secretaries o f  Slate

Minimum
a t'

U.S.
citizen
fyeant

State
resident
fyeant

Qualified
>uter

Licensed
attorney
fyeant

Member• 
ship in 

the slate 
bar 

fyeant
Minimum

ate
U.S.

citizen
fyeant

Stateresident
fyeant

Qualified
i-oter

Alabama .......................... 23 7 5 25 7 5 a
A la sk n ................................. a (a) (a) (a) (a)
A r iz o n a .............................. IS to 5 23 10 j a
A rkansas ............................ a a a'.b ) a ♦ (b)
C aliforn ia ............................. 18 a ♦ (c) ♦ (c) ♦ (b)
C o lo ra d o ............................ 25 a 2 a 23 a 2 a
Connecticut........................ 21 a 6 mos. a 10 10 21 a a a
D e law are............................ .  •».
F lo r id a ................................. 30 a 7 a 5 5 30 a 7 a
G eo rg ia ............................... 25 10 6 a 7 6 25 10 b * • -
H aw a ii................................. Cl 1 (a) (a) (a) (a )
Id a h o ................................... 30 a 2 * a a 25 a V
I llJ n o h ................................. 25 a 3 25 a 3 . .  .
Ii.d lana ................................. , , . a a a (b ) a « • • *>* • ♦ (b)
Iow a ..................................... . . . a
K ansas ................................. a a a ♦ (b )
Kentucky ............................. 30 2 8 2 30 . 4 . 2
Louisiana............................. IS 5 5 a 5 3 25 5 5 a
M aine...................................
M ary land............................ to ♦(b) , 10 10(d)
Massachusetts.................... a 5 a a a 18 a 5 a
Michigan ........................... 18 a 30 dsys a a a a 30 days ♦ (b )
M innesota........................... 21 3 mos. 30 days a 21 a a a
Mississippi.......................... 26 a 5 a ' 5 ' . 5 25 5 5 a
M issouri...............................
M o n tan a ............................... 25 a •%* 5 5(d) 25 2 2
N ebraska............................... 2 1 (0 *<d | a (d ) 18 a a r . •
Nevada................................... 25 2 •% 18 2 * a
New Ham pshire .................. a a . t .
New Jersey............................. 15(0 a a a . . .
New MetJco........................... 30 a 5 a a 30 a 5 a
New York ............................. 30 a 5 »<d>
North C a ro lin a .................... 21 a 30 days a 21 a i a
North D ako ta ...................... 25 a a a 25 30 days a
O h io ........................................ 18 30 days 30 days a . . . . . . ♦ (b)
O k lah om a ............................. 31 a 10 a 3! a 10 ♦
O regon ................................... . . . . . . a (b ) 18 a a a
Pennsy lvan ia(g).................. 30 a 7 a (d ) * t f ) a . .  .
Rhode Is land ........................ 18 30 days 30 days a . . . 18 30 days 30 days a
South C a ro lin a .................... . . . a a (b ) 21 a 1 a
South D a k o ta ...................... a a ♦(b) a a
Tennessee...............................
T e x a s ..................................... a a a . .  . a a
U ta h ....................................... 25 a 5 a a a (a) (a) (a) (a)
Vermont................................. . . . ♦ (b)
V irg in ia ................................. * ♦ (b ) a . . .
Washington........................... a a a |b ) a a a a ♦(b)
West Virginia........................ 25 5 5 a 18 5 5 a
W isconsin ............................. , , . m r  •" . . . #i* f
W yom ing............................... a 4 4 25 ♦ a a
American S a m o a ................ (a) (a) (a) (a)
G u am ..................................... N .A . N .A. N .A . N .A . N .A . N .A . (a) (a) (a) (a)
Northern Mariana is........... 5(d) (a) (a) (a) (a)
Puerto R ic o ........................... 21(e) •«■ ♦ (d) ♦ (d)
Virgin Is la nd s ...................... a ♦ (h) (a ) (a) (a) (a)

N .A .— Not available.
(a ) No secretary o f  Hate.
(b ) A lthough (here may be no specific requirement fo r  minimum age 

o f  U .S . citizen, it can be inferred that the individuaJ must be 18 yean old 
and a U .S . citizen since he o r she m u " be a qualified voter. In addition, 
some states have residency requirements to be a qualified von  ind these 
can be found in the table “ Qualifications fo r Voting ."

(c ) No statute specifically requires this, but the State Bar Act can be 
construed as making this a qualification.

(d ) Implied.

(c) Implied, since she attorney general must represent the state in ail 
legal matters and, therefore, must be an attorney. To be an attorney in 
Nebraska and Puerto Rico, one must be at least 21 years o ld .

( 0  Implied, since the attorney generaJ must be a practicing attorney 
and to be an attorney in New Jersey, one must be at least 18 years old.

(g) These qualifications took effect fo r the first time with the attorney 
general entering office in 1981.

(h ) Must be admitted to practice before highest court o f  a state o r  ter­
ritory.

S E

still othrrjur
Al«l>ama
AUuka(c|An/on*
ArVimu
California
Colorado 
Connecticut. 
Delaware . Morida . . .  Georgia
Hawallfc). Idaho . . .  . 
Illlnoft 
Indiana . 
!«»*■ . . .
Kama* .
Kentucky . .  
I.ouidi/ia. .Maine.......
Maryland .
Mawachuaettk Michigan .. 
Mlnnrviia Mbuhaippl 
Mltuiurl..
Montana 
Nchnuka Nevada. New Ham 
New Jrnc
New Mei 
New Yor 
North Ci North Ih Ohio. .
Oklahoma . .Oregon.........
PcnniyHanta. 
Rhode fUand 
South Carotini
South Dakota 
Tenn«a*t . .
Texna ............
U lth (c ) ........
Vermoat___
Virginia.......

! ’
weu VirginiaVYucontfcf
Wyooikg_

American Sam Puerto Rico.
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Table 9

A T T O R N E Y S  G E N E R A L :  P R O S E C U T O R I A L  A N D  A D V I S O R Y  DUTIES

AVvi«?k1 
UttilJitonIssues advisory opinions

Stole or 
other jurisdiction

Authority to 
initiate local 
prosecutions

May 
micnene 
in local 

prosecutions
Stay assist 

local 
prosecutor

Stay
supersede

local
prosecutor

1
a
C
V
2 3
f i l

C2
1X
£

c

1
5.
1
£

s. S 
1 !

e  c 
C 5e  a

5 5 r
!■&£
< 1 1  c H °  0  i  a

I
ic
a

MccM

1

V ^ iabam a ................ A A .D A .D A x ♦ X • X X
A la ska .................... A la ) A la) A la ) A U ) ♦ X X X X X

v-Cnio n a ................. A .B .C .D .F B.D B .D B * X X t X X » - .
*<rkansaa............... . .  . D D ♦ X X X X X X
'C a lifo rn ia .............. A . E A .D .E A .B .D A • X X X X X X

V?ok>r»do................ B.F 0 D .F (b ) B ♦ X * X X X X
vC onnec tlcu t......... . .  , * 0 X X X X

Delaware............... t o (c) t o ‘(c)’ * V X X X X
\JR o rid a .................... F D D * X X X Q X X
i£ ro rg ia ................. A .B .F A ,B .D .G A .B .D .F b ‘ ♦ X X * X X

Hawaii.................... E A .D .G A .D A.G * X X X ' X X *
O d a h o ...................... A .D .F A A .D A * X X X Q - X X
M flln o b .................... A .D .E .F .G A .D .E A .D F * X A X (d )
M tid itn a .................. F (b ) .  * . A .D .E .F G * X Q . X X f l - X
l io w a .................... .. D .F D D ♦ X X ♦ X w X

vfcxnsxs.................... B .C .D .F D D A .F ir X X X X X X
vfctnlucky................ A .B B.D B .D .F G . * ♦ X X X X
t fcou ls la na ............. G G • D G ♦ X X X X X X
Maine...................... A A A A ♦ X . . . X X X X

iM lry la n d ................. B.C .F B .C .D B .C .D B.C tt X X X X X X

wM&ssxchu setts___ A .B .C .D .E .F .G A .B .C .D .E .G A .8 .C .D .E a .b .c .e ’ X X Q . X X X X
iM kh lg an ................ A A D A x X * X X r \ X
^-Minnesota............. B B.D .G A .B .D 0 * X 0 X Q^Mississippi............. B .E .F B .F * X X X A ( if <d)

.................. F B * X X X 0■ * X

•M tlniana................ C .F A .B .C .D A .B .C .D .F A .C * ♦ (C) X X X Rt-Nehrxska................ A A A .D A * X X X X K -O rtvada ................. D .F .G lf) D (0 ( f . l ) G .F * Q X 0 ’ Q * 0 -
New Hampshire . . A A A A X Q . . . V * X
New Je rse y ........... A A ,B .D .G A .D A ,B .D .G * V X X X * X

New M ex ico ......... A .3 .E .F .G B.D .G D B * X X X X ft X
vN rw  Y o r k .............. B .F, B D B a 0 - 4 X X • 0 - X
V fo r lh  C a ro lin a .. . • . , D D 'Ir X X A X XVNonh D ako ta___ A.G A .D A .D a ’ x X X Q - Q - J v <d)
ID h lo ........................ B .C .F B.F F B.C * ♦ (c) X X 0 - Q- • *»

V rfk lahoma.............. B.C B.C B.C B.C * X X X X X X
O re g o n .................... B .F B.D B.D B * X A X X <d> (d)
U>enns)lvania......... A .D .G D.G D G * UJ. r\ <?• A X
MtTiode Is la n d ----- A D D * X O ' u $ l i . . .
u inuth C aro lin a . . . A A .D A .D a ’ * X H X X

VftJuih D ako ta___ A (h ) A A A * X X X Q * X X
Tennessee.............. O .F .G (b ) D .G (b ) D F * X X X vx (d ) (d )

v f f s u ...................... F D x X X X X X X
4^1 ah ........................ A .B .D .E .F .G E .G D.E E * X X X (d ) (d)
s> e rm on i............... A A A A ★ V X X X X X

M rtn in la .................. B .F A .B .D .F B .D .F B * X X X X X X
U Y ish in g to n ......... B .D .G B .D .G D B * X X X X X X
•West V irg in ia___ , , . D . . . * X X X X (i) (1)

i i i f c f o n 5 in .............. B .C .F B .C .D D B .C (j) X X X X (i) (i)
.............. B .D (b ) B.D B .D X X X X X X

American Samoa . A .E A .E A .E A .E X X X X X X
N o. Mariana Is. . . A ♦ X X X X X
Puerto Rico........... A .B .E A .B .E A .E A .B .E X X X X X X
Virgin Is lands___ A ’  • r X X X X X X

Key:
A —On own initiative.
B—On request o f  governor.
C —On request o f  legislature.
D —On request o f  local prosecutor.
E— When in state’s interest.
F— Under certain statutes fo r specific cnmes.
U —On authorization o f  court o r other body.

(a ) Local prosecutors serve at pleasure o f  attorney general.
(b ) Cenain statutes provide fo r concurrent jurisdiction with local pros­

ecutors.

(c) No local prosecutions o r prosecutors.
|d ) Only when requested by governor o r legislature.
(e) To legislative leadership on ly o r to  legislature as a whole.
( 0  In connection with grand ju ry  cases.
(g) W ill prosecute as a matter o f  practice when requested.
(h ) Has concurrent jurisdiction with states' attorneys.
( i) No legal authority, but sometimes informally reviews laws at request 

o f  legislature.
( j )  I f  the governor removes the district attorney fo r cause.
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Table 10

A T T O R N E Y S  G E N E R A L :  C O N S U M E R  P R O T E C T I O N  ACTIVITIES 
A N D  S U B P O E N A  A N D  A N T I T R U S T  P O W E R S

Stale o r 
other jurisdiction

Mat
commenceav il
pi-oceedmgs

Mar
commence
enmtnol

proceedings

Represents 
the state 
before 

regulatory 
agencies

Administers
consumer
protection
programs

Handies
consumer
Complaints

Subpoena
po^en

(at
Antitrust

duties
A labam a ... ........... a o a a • A . B
A laska............................... . .  . • a a a a a B. C
A r i io n i ...................................... a a a A. B. D
\ rk a n \a s ........................ a a a a B. C . D
Californ ia ........................................ a * < . a a B. C . D
Colorado . ................. a a a a a B. C . D(b>
Connecticut............................... • a « A. B. DD e law are ................................. a a a A . B. C
F lo r id a ................. a a a a A. a. C. D
Georgia...................................... . * a a . . . a B. C . D
Hawaii ............................................ a a a A. B. C . D
Idaho . .  ........................ a a a • D
Illin o is .............................................. a a a a • A . B. D
Ind iana ..........................  ................ a a B. C . DIo w a ................................................... • a a a a • A . B . C . D
Kansas................................................ a a a a a B. C . D
Kentucky . . ,  . . .  . a a a a a te ) A. B. D
Louisiana.......................................... a a a B. C
M a ine ................................................ a a a a • B. C
M an la n d ........................................ a a a a a B. C . D
Massachusetts................................. ♦ a a a a • A. B. C . DMichigan ...................... ................. a a a a a A. B. C . D
M innesota ...................... • a a a • B. D
Mississippi...................................... a  • a a • B, CM issouri............................................ . . . a a A. B. C . D
Montana.......................... a a a B. C. D
N ebraska ........................................ * a a a • A. B. C (d ). D
Nevada................ ...........  ......... a a » a A. B. C . D
New Hampshire............................... * a a a • a. C. D
New Jersey............................... . . a a a a * a A . B, C . D
New Mexico...................................... * a a a a ■ A . C
New Y o rk . . .  ............................... a a a a A. B. C . D
North C a ro lin a ............................... a a a a • A . B. C. D
North Dakota ............................... a a a a a C . D
O h io .................................................. a a a a a a B. C . D
O k la h om a ........................  . . . a •  <e) a a • 0. D
Oregon . a a • ( c ) a a • A, B . C . D
Pennsylvania........................ a * a a • D
Rhode Is land ................................... a a a a a • A , B . C . D
South C a ro lin a ............................... a a a a a A . B . C . D
South D a k o ta ............................... a a a a • A . B . C . D
Tennessee.......................................... a a •  (c) a a a A. U. C . D
Texas........ ....................................... a a a a • B. D
U ta h .................................................. a •  (d) •  (d ) . . . * ( ! ) a A (g ), B. C . D ig )
Verm ont............................................ a a a a a • A . B . C . D
Virginia.............................................. a •  (c) a ♦<0 •(0 • A. B . C . D
Washington...................................... a a a a • A . B. D
West Virginia.................. a a a a a A. B. D
Wisconsin.......................................... a a a a a A . B. C , D
W yom ing.......................................... a . . . a a
American Samoa.................... a a a a
Northern .Mariana Is...................... a a a a a a B. C . D
Puerto R ic o ........... .......................... a a a •  (e) a (e ) a A. B. C
Virgin Islands................................... a • (h) a a A . B (i), C . D

Key:
A — Has parens patriae authority to commence suit* on behalf o f  con­

sumers in state antitrust damage actions in state courts.
B —May initiate damage actions on behalf o f  state in state courts.
C — May commence criminal proceedings.
D— May represent cities, counties and other governmental entities in 

recovenng civil damages under federal o r  state law.
(a ) In this column on ly: *  indicates broad powers and * indicates 

limited power*.
(b ) Only under Rule 23 o f  the Rules o f  Civil Procedure.

(c) When permitted to intervene.
(d) Attorney general has exclusive authonty.
(e) Limited.
(0  Attorney general handles legal matters only with no administrative 

handling o f  complaints.
(g) Opinion on ly, since there are no controlling precedents.
(h i May always prosecute in inferior courts. May prosecute in District 

Court by request o r consent o f  U .S . Attorney Genera).
(i) May initiate damage actions on behalf o f  territory in District Court.

m

V.'

•3fc

w.L X V

oth
Alabin*Alaska
Aruooi
Arkans.
Callfon
Color** 
Cooaec 
I) flaw a Ho rid* 
CcorgiJ
Hawaii 
Idaho 
Illinois 
Indiana 
low* ..
Kansas
kenluc
Louisia
Maine
Marylai
Massac
Mkb̂ i 
M lanes 
Mlohii 
Missou
Monlai Nehru 
.Nev ad I 
New H 
New Je
New M 
New Yi 
North t 
North I 
Ohio
Oklahc 
O rrgoi 
Pennsy 
Rhode 
South »
South I
Tennes
Texas
Utah .
Vermo
Virgin I 
Wash 11 
West V 
Wbcoi 
Wyom
A merit 
North* 
Puerto- 
Virgin

Key.



THE GOVERNORS

A T T O R N E Y S  G E N E R A L :  DUTIES T O  A D M I N I S T R A T I V E  A G E N C I E S  
A N D  M I S C E L L A N E O U S  DUTIES

Table 11

Duties to administrative agencies
Conducts
lilifation

State or 
Other jurisdiction

Seri es us 
counsel 

f o r  state

Appears 
fo r  

state in 
criminal 
appeels

"5

1
■2*§

C
3  c -. c
§1
c■i a

I tV U ■C Q
-S '?

au
S
3■3aa

t

V. C
a 5-  3
C S
f a

a
jr't•C t<-  a
s i
S t
I I

V4l*b&ma ........................ ♦ (• ) • • ♦ 9 • • ( b )
A la s k a ............................ . A . B. C * ♦ • « 9 a . . .

w k r iro n a .......................... A , B. C ♦ (c.d) •* * ♦ 9 • .  .  .
- V r k in ia j ........................ . A. B. C ♦ (a) ♦ * * ♦ *
•California ...................... ♦ (* ) ♦ • 9 9 * . . .
k £ fi lo rad o ........................ . A . B .C ♦ (a) ♦ 9 9 • « • .
-Connecticut.................... . A . B .C * ♦ 9 9
Delaw a n .................... . A . B .C •  (a) • 9 9 9 ♦

w H orid t............................ . A. B. C ♦ (a) * 9 m 9 9
i£ c o rg ia ........................... ■ A . B. C ♦ (b .c ) • 9 9 9 9

H aw aii............................ . A . B ♦ (b .c ) 9 9 * 9 9
>J<fxho............................... . A . a . C ♦ (a) ♦ 9 ♦ 9 9
cW in o ls ............................ . A . B*. C ♦ (b.c .e) * 9 « 9 9 9
L i f fd it f li ............................. . A. B .C ♦ (a) ♦ * * 9
\>M »a ................................. A . B .C * < i) € ♦ a * 9 . . .
'K an sas ............................ . A . B. C ♦ (■) a * ♦ 9 9
O tfn locky ........................ . A . B ' . C ♦ ’t • * 9 •
ufcoulsiaaa........................ A. B .C ♦ (c) a ♦ 9 ♦

M aine.............................. . A . B .C ♦ (b .d ) a 9 *
wMarylaad........................ . A. B .C * ♦ * 9 ♦ (b) ♦ ♦
i^Maisacbusetu............... . A . B .C ♦ (b .c .d ) ♦ ♦ 9 ♦ * *
u>4ichigan........................ . A . B. C ♦ (b .c .d ) * 9 9 • *
^M innesota...................... . A . B. C ♦ (c) * ♦ 9 ♦ 9 •*
•"■Mississippi...................... . A. B .C ♦ * * 9 * » . 9
^M issouri.......................... A . B . C ♦ + ♦ ♦ ♦
tX o n ta n a ........................ . A . B. C * * 9 ♦ 9
y^Vbraska........................ A. B .C • ♦ 9 ♦ ♦ 9
v-^<r>adi............................ . A. B. C ♦ (d) * 9 ♦ . .  . 9 ♦

New Hampshire........... . A. B .C ♦ (a) ♦ 9 ♦ * ♦ ♦
New Jersey........................ . A. B. C ♦ <d) ♦ * • ♦ •
New Mexico ................. . A. B .C ♦ (a) * * * * 9 •
New York ........................ . A . B .C ♦ (b ) * 9 * ♦ •

wNbrth C aro lin a ............... . A . B. C ♦ * ♦ * • * (b )
»*<drth D a k o ta ............... . A . B. C ♦ (b ) ♦ ♦ 9 . .  i 9

................................... . A . B. C ♦ * 9 ♦ 9 *
O k lah om a........................ . A . B .C ♦(b) * ♦ 9 * 9 9

-O re g o n .............................. . A . B .C * ♦ • 9 9
Pennt)lvania .................... . A . B, C *<c> * * 9 9 •

M fhode Island .................... . A . B, C 0 (3 ) * 9 * rr ♦
w^outh C a ro lin a ............... . A . B. C *<d> 9 ♦ 9 *
Uswutb D ak o ta .................. . A . B .C * (1 ) ♦ ♦ 9 * . . «
Tennessee ........................ . A . B. C *< 3 | * ♦ 9 ♦ ♦ (b)
T e x a s ................................. . A . B .C *<c) ♦ ♦ ♦ 9 9
U ria h ................................... . A . B .C * (3 ) * * * 9 9 9
^ rn n o n t ............................ . A , B. C •  (b ) ♦ ♦ * 9 9 ♦ (b)
Virginia ............................. . A. B .C * ( 3 ) ♦ ♦ * 9 9 *

'-Washington...................... . A. B. C *<c .n ♦ ♦ 9 9 9 *
wWesl V irg in ia ................. . A . B .C » (3 ) ♦ ♦ 9 ♦ <0 9 *
vW b co n s ln ........................ . A. B .C •  (b ) » • 9 9 9 ♦ tb)
•-Wyoming.......................... A . B .C *<») 9 ♦ ♦ 9

American S am oa ........... A . B, C •  (a ) * * ♦ 9
Nonhenn Mariana i s . . . . A , B .C *<«> * 9 • *
Puerto R ic o ...................... A. B .C * ♦ 9 9 9 ♦ r  *
Virgin Is la n d s ................. A. B. C (h ) * * 9 9 ♦

&

QV-

A'ey: A — Defend sute law when challenged on federal constitutional (
grounds. (

B— Conduct litigation on behalf o f su te in federal and other (
states' courts. (e

C — Prosecute actions against another state in U .S . Supreme (1
Court. (

•Only in federal couns. (
(a) Attorney general has exclusive jurisdiction. Co

In certain cases only.
When assisting the local prosecutor in the appeal.
Can appear on own discretion.
In cenam courts on ly.
I f  authorised by the governor.
Because there are no local prosecutors.
Except in cases in which the U .S . A ttorney is representing the 

mmcnt o f  the Virgin Islands.
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8 44.21.420 A l a s k a  S t a t u t e s 8 44.21.440 § 44.23.010

(b) The commissioner of administration may
(1) adopt regulations that the commissioner considers necessary to 

implement A S  44.21.400 —  44.21.440;
(2) report on the operation of the office of public advocacy when 

requested by the governor or legislature or when required by law;
(31 solicit and accept grants of funds from the federal government 

and from private foundations, and allocate or restrict the use of those 
funds as required by th grantor. (8 1 ch 55 S L A  1984)

Sec. 44.21.420. Emplo y m e n t  of office personnel, (a) The com­
missioner of administration m a y  employ guardians ad litem, public 
guardians, clerical staff, and other assistants that the commissioner 
determines are needed to perform the duties set out in A S  44.21.410. 
Employees under this subsection are in the classified service under A S  
39.25.100.

(b) The commissioner of administration m a y  employ attorneys 
needed to perform the duties set out in A S  44.21.410. Attorneys 
employed by the commissioner of administration in the office of public 
advocacy are in the partially exempt service under A S  39.25.120.

(c l The commissioner of administration m a y  contract for services of 
court-appointed visitors and experts needed to perform the duties set 
out in A S  44.21.410. The commissioner may contract with attorneys to 
provide legal representation, and with other persons to provide guard­
ian ad litem services, as needed to perform the duties set out in A S  
44,21.410. The commissioner m a y  determine the rate of compensation 
for contractual services, taking into account the time involved, the skill 
and experience required, and other pertinent factors. (8 1 ch 55 S L A  
1984)

Sec. 44.21.430. Attorneys engaged by public advocacy office,
(a) Only an attorney admitted to the practice of law in this state may 
be employed or retained under contract by the office of public advocacy 
to provide legal representation.

(b) A n  attorney employed by the office of public advocacy m a y  not 
engage in the private practice of law unless the attorney provides 
services to the office as an independent contractor. 8 1 ch 55 S L A  1984)

Sec. 44.21.440. Conflicts of interests. Services and legal rep­
resentation rendered by the office of public advocacy, whether per­
formed by a person under contract or by an employee of the office, shall 
be provided in a manner that avoids conflicts of interests. (8 1 ch 55 
S L A  1984)

Chapter 23. Department o f Law.
Section
10. Attorney general 
20. Duties
30. Promotion o f uniform laws 
40. Records, reports and recommenda­

tions on uniform laws

Section
50. Employment o f attorney to appear 

before distant court 
60. Discovery o f information and data 

from transportation business

Se c . 44 .23 .010 . ' 
of the De p a r t m e n t  o

Collateral reference 
2d, Attorney General. S 
Ju r. 2d, States, 1 
Dependencies, § 62.

Sec . 44 .23 .020 . I  
of the governor and 

(b) T h e  attorney f
(1) bring, prosecu 

the n a m e  of the sta'

(2) represent the 

party;
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mations a n d  prosecu 

state laws w h e r e  th
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written legal opinio 
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on a law, proposed la 
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(8) prepare, publi. 
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landlord a n d  tenan’ 

revision shall be apj 

s u m e r  protection, bt 

1 2 8  S L A  1959; 8 9 t

Pow ers and dutit 
ascribed a t common la \ 
indicates that the office 
general is to function wi 
and duties normally at



§ 44.21.440 § 44.23.010 S t a t e  G o v e r n m e n t § 44.23.020
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rmation and data 
;ion business

Sec. 44.23.010. ' ttorney general. The principal executive officer 
of the Department ot L a w  is the attorney general. (§ 9 ch 64 S L A  1959)

C o lla te ra l re fe rences. —  7 Am. Ju r. 
2d, Attorney General, § 1 et seq.; 72 Am. 
Ju r. 2d, States, Territories and 
Dependencies, § 62.

7A C.J.S. Attorney General, § 1 et seq.; 
81A C.J.S. States, S 61.

Sec. 44.23.020. Duties, (a) The attorney general is the legal advisor 
of the governor and other state officers.

(b) The attorney general shall
(1) bring, prosecute and defend all necessary and proper actions in 

the name of the state for the collection of revenue;
12) represent the state in all civil actions in which the state is a 

party;
(3) prosecute all cases involving violation of state law, and file infor­

mations and prosecute all offenses against the revenue laws and other 
state laws where there is no other provision for their prosecution;

(4) administer state legal services (including the furnishing of 
written legal opinions to the governor, the legislature, and all state 
officers and departments as the governor directs), and give legal advice 
on a law, proposed law or proposed legislative measure upon request by 
the legislature or a member of the legislature;

(5) draft legal instruments for the state;
(6) make a ~eport to the legislature, through the governor, at each 

regular legislative session
(A) of the work and expenditures of the office, and
(B) on needed legislation or amendments to existing law; and

(7) perform all other duties required by law or which usually pertain 
to the office of attorney general in a state;

(8) prepare, publish and revise as it becomes useful or necessary to 
do so an information pamphlet on landlord and tenant rights and the 
means of making complaints to appropriate public agencies concerning 
landlord and tenant rights; the contents of the pamphlet and any 
revision shall be approved by the Department of Law, division of con­
sumer protection, before publication. (§ 9-1-5 A C L A  1949; a m  § 1 ch 
128 S L A  1959; § 9 ch 64 S L A  1959; a m  § 1 ch 8 S L A  1976)

NOTES TO  D E C IS IO N S

Pow ers and duties a re  those 
ascribed o t common law . —  This section 
indicates that the office o f the attorney 
general is to function with those powers 
and duties normally ascribed to it at

common law. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

U nd e r the common law , an a tto rney  
gene ra l is empowered to b ring  any

-ft

i
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action which he th inks necessary  to 
protect the public interest, and he pos­
sesses the corollary power to make any dis­
position o f the state’s litigation which he 
thinks best. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

A u tho rity  to sue fo r  restitu tion  fo r  
d e frauded  land  pu rchasers . —  The 
state has the authority to bring suit in the 
public interest on the basis o f common-law 
fraud to obtain restitution for defrauded 
land purchasers. State v. F irst Nat’l Bank, 
Sup. Ct. Op. No. 2591 (F ile  Nos. 5006, 
5107). 660 P.2d 406 (1982).

W hat con tro l o v e r state's lega l busi­
ness inc ludes. —  D ’-oretionary control 
over the legal business o f the state, both 
civil and crim inal, includes the initiation, 
prosecution and disposition o f cases. Pub­
lic Defender Agency v. Superior Court. 
Sup. Ct. Op. N o .' l l4 0  (F ile  No. 2071), 534 
P.2d 947 (1975).

D isc re tion  not sub jec t to judi* iat 
rev iew . — When an act is committi 1 ,o 
executive discretion, the exercise o f '!.at 
discretion within constitutional bounds is 
not subject to the control o r review o f the 
courts. To interfere with that discretion 
would be a violation o f the doctrine o f sepa­
ration o f powers. Public Defender Agency 
v. Superior Court, Sup. Ct. Op. No. 1140 
(F ile  No. 2071). 534 P.2d 947 (1975).

Although the supreme court has ju ris ­
diction to entertain a case and to find the 
existence o f legal authority, it does not 
have power to control the exercise o f the 
attorney general’s discretion as to whether 
he will take action in any particular cases 
o f contempt for nonsupport. Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 (F ile  No. 2071), 534 P.2d 
947 (1975).

C ou rt m ay no t o rd e r p rosecu tion  o f 
contempt fo r  nonsupport. — The 
authority to proceed under this section 
does not empower the court to order the 
attorney general to prosecute any partic­
u la r contempt for nonsupport. Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 .F ile No. 2071), 534 P.2d 
947 (1975).

Contempt o f suppo rt o rd e r is v io la ­
tion  o f  state law . — In light o f the sub­
stantial state interest in the enforcement 
o f child support orders, contempt o f such 
an order is a violation of state law within 
the meaning o f subsection (b)(3). Public 
Defender Agencv v. Superior Court, Sup. 
Ct. Op. No. 1140 (F ile No. 2071), 534 P.2d 
947 (1975).

Cited in State v. R.H., Ct. App. Op. No. 
375 (F ile No. 7768), P.2d (1984).

C o lla te ra l re fe rences. — 7 Am. Ju r. 2d 
Attorney General, S 9 et seq.

7A C.J.S. Attorney General, § 7 et seq. 
Waiver by attorney general o f state’s 

immunity from suit. 42 ALR 1484; 50 ALR 
1408.

Power o f attorney general as to compro­

mise and settlement or dismissal o f suit or 
proceeding, 81 ALR 124.

Prohibition as means o f controlling 
attorney general, 115 ALR 14; 159 ALR 
627.

Right or duty o f attorney general to 
intervene in civil suits, 163 ALR 1346.

Sec. 44.23.030. Promotion of uniform laws, (a) The Department 
of Law shall examine, collect, and arrange data as to prevailing laws 
in the United States and other countries on marriage, divorce, 
insolvency, wills, executors and administrators, probate practice, taxa­
tion, commercial law, civil and criminal practice in the courts, elec­
tions, insurance, real property, all phases of corporation law, forms of 
notarial certificates, vital statistics, attachments, banking, partner­
ship, and other subjects where uniformity is considered important. It 
shall investigate the best means to assimilate and make uniform the 
laws of the several states, territories, and districts of the United States, 
and shall investigate and report upon these matters whenever the 
governor or the legislature refers them to it for investigation or action.

lb) At least one 
meeting of the 
(§§ 10-5-5, 10-5-6

C o lla te ra l refereru 
Ju r. 2d, Adm inistrate 
Am. Ju r. 2d, Pul 
Employees, § 22; 72 .

Sec. 44.23.040. 
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before the beginrii 
to the governor a 
with recommenda 
transmit the repo 
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Sec. 44.23.050. 
distant court. If; 
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of appropriations 
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preme court has juris- 
i a case and to find the 
authority, it does not 
rol the exercise o f the 
liscretion as to whether 
in any particular cases 

nonsupport. Public 
■ Superior Court. Sup. 
ile No. 2071), 534 P.2d
o rd e r prosecution o f  
onsupport. —  The 
Jd under this section 
the court to order the 
prosecute any partic- 

• nonsupport.. Public 
Superior Court, Sup. 

ile No. 2071), 534 P.2d
jp o r t  o rd e r is v io la- 
— In light o f the sub- 
si in the enforcement 
ers, contempt o f such 
on o f state law within 
'.section (b)(3). Public 
Superior Court, Sup. 
!e No. 2071), 534 P.2d
I.H., Ct. App. Op. No.

P.2d (1984).

(b) At least one member of the Department of Law shall attend each 
meeting of the National Conference on Uniform State Laws. 
(§§ 10-5-5, 10-5-6 A L u A  1949)

or dismissal o f suit or 
124.
leans o f controlling 
5 ALR 14; 159 ALR
attorney general to 
ts, 163 ALR 1346.

The Department 
i prevailing laws 
trriage, divorce, 
te practice, taxa- 
the courts, elec- 
ion law, forms of 
inking, partner­
ed important. It 
ake uniform the 
e United States, 
s whenever the 
gation or action.

C o lla te ra l re fe rences. — 1 and 2 Am. 
Jur. 2d, Administrative Law, 1 et seq.; 63 
Am. Ju r. 2d, Public Officers and 
Employees, § 22; 72 Am. Ju r. 2d, State,

Territories and Dependencies. § 5; 73 Am. 
Ju r. 2d, Statutes, §§ 333 to 341.

73 C.J.S. Public Administrative Law, 
§ 1 et seq.; 81A C.J.S. States, §§ 20 to 33.

Sec. 44.23.040. Records, reports and recommendations on 
uniform laws. The Department of L a w  shall, not less than 30 days 
before the beginning of each regular session of the legislature, present 
to the governor a report of its activities under A S  44.23.030, together 
with recommendations which it considers proper. The governor shall 
transmit the report and recommendations to the legislature when it 
convenes. (§ 10-5-7 A C L A  1949)

Sec. 44.23.050. Emplo y m e n t  of attorney to appear before 
distant court. If a matter in which the state is interested is pending 
in a court distant from the capital, and it is necessary for the state to 
be represented by counsel, the attorney general, with the approval of 
the governor, may engage one or more attorneys to appear for the 
attorney general. The attorney general may pay for these services out 
of appropriations for the attorney general’s office. (§ 9-1-16 A C L A  
1949; a m  § 2 ch 128 S L A  1959)

Sec. 44.23.060. Discovery of information and data from trans­
portation business, (a) In a hearing or proceeding in which the attor­
ney general appears before a board, court, commission, committee, or 
officer of the United States involving traffic and commerce or rates of 
transportation between points in intrastate or interstate transporta­
tion, the attorney general m a y  (1) demand from a person engaged in 
the transportation business between those points, that information 
which is (A) pertinent at the hearing or proceeding or (B) necessary to 
prepare for the defense of the interests of the people of the state at the 
hearing or proceeding; and (2) may require by notice in writing that the 
person furnish for inspection, within a reasonable time, books or other 
records in the possession of the person showing (A) the amount of 
freight ai.d passenger traffic to and from or in the state; (B) the rates 
charged on each class of freight or passenger; (C) the carriage expense;
(D) other expense in aggregate and detail including overhead charges;
(E) the bonded and other indebtedness and interest charges; (F) the 
gross capital invested and how invested; (G) amounts charged off for 
depreciation; (H) the gross and net income; and (I) other data, either in 
detail or the aggregate, necessary or pertinent in the hearing or pro­
ceeding.

(b) If the person does not furnish the data, information, books, or 
records for inspection by the attorney general within a reasonable

83



§ 44.25.010 A l a s k a  S t a t u t e s § 44.25.010
time, upon a written demand by the attorney general which specifically 
sets out the information required, and the reason and need for its use 
in the hearing or proceeding, the attorney general m a y  present to the 
judge of a state court a petition in the name of the state for the 
furnishing of the data, information, books or records for inspection. The 
petition shall set out the nature of the hearing or proceeding for which 
the information is required, the necessity or materiality of it and other 
facts which are pertinent to showing the court the importance of 
obtaining the information.

(c) If the court is satisfied that the petition is made in good faith to 
obtain information necessary or important to the state or its people at 
the hearing or proceeding designated and that the information can or 
ought to be supplied to the state, the court shall issue an order directing 
the person to appear before the court on a certain day and hour to show 
cause why an order should not issue directing the furnishing cf the 
data, records, or books or part of them as the court considers proper. 
The order shall be served on the pe.son as other process of the court.

(d) At the time set in the order, or at another time set b. the court, 
the court shall hear and determine the iosues formed by the petition 
and the answer to it, if filed, and shall determine whether (1) the 
information or data mentioned in the petition is necessary or important 
to the state in the hearing in which it is proposed to be used; (2) it can 
be obtained; ,?nd (3) the person should produce it or a part of it for the 
purpose designated.

(e) If the court finds that the information or data is important to the 
petitioner in preparing for the trial or is necessary or important at the 
hearing and that it should be furnished the attorney general for prep­
aration for use in or production at the hearing, the court shall enter an 
order setting out the time within which the information or data shall 
be furnished or produced for inspection and whether in whole or in part 
and what part.

(f) If the person does not furnish the attorney general with the infor­
mation for inspection in the manner and within the time set out in the 
order, the person is guilty of contempt and is punishable by a fine of 
not more than S5,000. The fine shall be paid to the state treasury. 
(§ 9-1-11 A C L A  1949)

Chapter 25. Department of Revenue.
Section
10. Commissioner o f revenue 
20. Duties o f department

Sec. 44.25.010. Commissioner of revenue. The principal 
executive officer of the Department of Revenue is the commissioner of 
revenue. (§ 10 ch 64 S L A  1959)

*

*

I

C o lla te ra l re fe re  
2d. Public Funds. 5 
2d, Public Officers ;

Sec. 44.25.02i 
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(5) invest and; 

accordance with t 
1961; a m  § 15 ch 
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Group wants 
vote on elected 
attorney general
Martin files petitions in Juneau

by Debbie Reinwand
Ttmes Juoewi Bureau

Juneau —  Whether Alaska's 
attorney general should be an 
elected official or an appointed 
cabinet member has been 
debated by lawmakers for nearly 
a decade. This week, a group of 
Anchorage residents took the 
matter into their own hands.

Led by Rep. Terry Martin, 
RAnchorage, and Joseph 
Brewer, a former state court 
judge, a group known as CIVIC 
(Citizens Involved in the Con­
stitution) on Monday filed a peti­
tion requesting that an advisory 
vote on election of the attorney 
general be put before voters in 
the fall of 1986.

Currently, the state’s top law 
enforcement officer is appointed 
by the governor. The petitioners 
would like Alaska voters to rec­
ommend whether that position 
should become an elected post as 
it is in 45 states.

"Alaskans are beginning to 
realize that the attorney general 
is in charge of enforcing and 
upholding the state’s laws and in 
order to do the best possible job, 
that person should be elected by 
the people,” said Martin. "That 
way if there’s a problem, then he 
or she can be held accountable. 
And the best form of accountabil­
ity is at the ballot box.”

The petition filed by CIVIC 
would a How voters to cast an ad­
visory 'rote on the issue —  a vote 
that would not be legally binding.

“Under the initiative process, 
the voters cannot amend the 
state’s constitution and a change 
like this requires a constitutional 
amendment. In that case, the 
best alternative is to push for an 
advisory vote,” Martin said.

While voters cannot amend 
the constitution by initiative, 
lawmakers can instigate such a 
change and have tried unsuc­
cessfully to do so in recent years.

Martin, Rep. Rick Uehling, 
R-Anchorage, and former An­
chorage Republican Rep. Ra­
mona Barnes aU have introduced 
bills in the past five years that

would have made the attorney 
general an elected position.

A  two-thirds majority of both 
houses is needed to pass a pro­
posed constitutional amendment, 
which also must win voter ap­
proval, according to Lt. Gov. Ste­
phen McAlpine.

The process being used by 
CIVIC to put the matter before 
voters includes three phases. 
The first requires the petitioners 
to file with McAlpine their pro­
posed advisory question, along 
with the signatures of 100 regis­
tered Alaska voters and a $100 fil­
ing fee.

Martin filed the check and 
more than 100 signatures Mon­
day.

The petition must be renewed 
and approved by the Division of 
Elections and Department of 
Law, then CIVIC will need to 
gather about 20,000 signatures 
prior to the start of the next leg­
islative session in order for their 
proposal to be included on the 
general election ballot in Novem­
ber 1986.

State law requires that initia­
tive proposals be completed and 
approved prior to the start of a 
legislative session so lawmakers 
can take up the issue if they wish 
to, according to McAlpine.

"The idea behind that is to 
prevent someone from coming in 
and dumping an initiative on the 
legislature without giving them 
the opportunity to address that 
issue,” McAlpine said.

Martin said he expects the pe­
tition to gain the state stamp of 
approval and predicts the group 
wiU gather the necessary num­
ber of signatures by January 
1986, when lawmakers return for 
the second session of the 14th 
Alaska Legislature.

Lawmakers in particular have 
been critical of the appointive 
process, saying an attorney gen­
eral selected by the governor is 
likely to put the administration’s 
interests before those of the pub­
lic. :



ANCHORAGE DAILY NEWS, November 3, 1981

D/Vti<| N fti* O c t  3 j '‘i '&IRodey calls for all
By STAN JONES
Daily News reporter

The chairman of the state Senate Judiciary 
Committee Monday called for a constitutional 
amendment to provide for the election of Alas­
ka’s attorney general. In a speech to the Alaska 
Association of Police Chiefs, State Sen. Pat 
Rodey, D-Anchorage, said the proposal would 
increase the accountability of the state’s top 
lawyer to the people.

“Forty-three other states provide for the 
election of the attorney general,” Rodey said, 
“and I believe it is time Alaska made it 44.”

Rodey said the accountability of the attorney 
general had been cited as a concern to him by 
law enforcement professionals as well as ordi­
nary citizens.

There have also been calls for electing district 
attorneys, but Rodey aide Kevin Bruce said 
Rodey feels that electing only the attorney 
general is “the best way to go, to ensure 
statewide that prosecution is uniform.”

Last year, Rodey’s committee passed out a 
measure which would place the question on the 
1982 ballot. It is now in the Senate Rules 
Committee.
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the weight of high Interest rates, fell ( 
percent more In September to the lov 
rate in a year, the Commerce Departi 
reported Monday. As usual, a big dro 
the already depressed residential hoi 
field was a main factor. The overall 
September decline was the seventh It 
past eight months but was a comparj 
small one, less than half as big as Ab 
drop of 0.9 percent.

Marathon takeover bloc
CLEVELAND — A federal judge has I 
a temporary restraining order barring 
Mobil Corp. from taking further actio 
purchase up to 40 million shares of 
common stock in the Marathon Oil C 
Marathon, the nation’s 17th-largest o 
company, opposed the $3.4 billion 
takeover bid by No. 2 Mobil on antitri 
grounds. U.S. District Judge Frank B. 
signed a restraining order Just before 
midnight Sunday prohibiting Mobil fr 
soliciting sellers of Marathon stock. 1 
order expires Nov. 10.

From Daily News

good news, bad nt



S E C T I O N A L  A N A L Y S I S
S J R 9  E l e c t e d  A t t o r n e y  G e n e r a l

S e c t i o n s  1, 2 a n d  3 o f  t h i s  b i l l  a r e  c o r r e l a t i v e  a m e n d m e n t s  
n e c e s s a r y  t o  c o n f o r m  e x i s t i n g  m a t e r i a l  i n  t h e  c o n s t i t u t i o n  
t o  t h e  nev; m a t e r i a l  a d d e d .  I t  i s  e a s i e r  t o  f o l l o w  if t h e  
a n a l y s i s  o f  t h e s e  f o l l o w s  t h e  n e w  m a t e r i a l .

Sec. 4 o f  t h e  b i l l  is t h e  n e w  m a t e r i a l  w h i c h  is a d d e d  t o  
A r t i c l e  I I I  o f  t h e  C o n s t i t u t i o n .  It c o n s i s  :s o f  n e w  
s e c t i o n s  28 - 34.

Sec. 28 p r o v i d e s  t h e r e  s h a l l  b e  a n  a t t o r n e y  g e n e r a l  a n d  
e s t a b l i s h e s  q u a l i f i c a t i o n s .  T h e  a t t o r n e y  g e n e r a l  m u s t  be:

(1) a t  l e a s t  30 y e a r s  o f  a g e ;

(2) a q u a l i f i e d  v o t e r ;

(3) a r e s i d e n t  f o r  t h e  f i v e  y e a r s  i m m e d i a t e l y  
p r e c e d i n g  f i l i n g ;

(4) a U n i t e d  S t a t e s  c i t i z e n  f o r  s e v e n  y e a r s ;

(5) l i c e n s e d  t o  p r a c t i c e  l a w  in t h i s  s t a t e ;  a n d

(6) p o s s e s s  o t h e r  q u a l i f i c a t i o n s  p r e s c r i b e d  b y  law.

Sec. 29 p r o v i d e s  f o r  e l e c t i o n  o f  ■‘'he a t t o r n e y  g e n e r a l .  T h e  
b a l l o t  is n o n p a r t i s a n  a n d  candid..ues f i l e  f o r  o f f i c e .  T h e  
i n i t i a l  e l e c t i o n  is t h e  p r i m a r y  a n d  t h e  t w o  h g h e s t  v o t e  
g e t t e r s  a t  t h e  p r i m a r y  a p p e a r  o n  t h e  g e n e r a l  e l e c t i o n  
b a l l o t .  T h e  o n e  r e c e i v i n g  t h e  h i g h e s t  v o t e  i n  t h e  g e n e r a l  
e l e c t i o n  is e l e c t e d .

Sec. 30 l i m i t s  s e r v i c e  t o  t w o  f u l l  t e r m s  u n l e s s  a f u l l  t e r m  
h a s  i n t e r v e n e d .

Sec. 31 p r o v i d e s  f o r  a n  e l e c t i o n  t o  f i l l  a v a c a n c y  i n  
o f f i c e  w i t h  i n t e r i m  a p p o i n t m e n t  b y  t h e  g o v e r n o r .

Sec. 32 r e q u i r e s  c o m p e n s a t i o n  t o  b e  p r e s c r i b e d  b y  l a w  a n d  
m a y  n o t  b e  d i m i n i s h e d  d u r i n g  a t e r m  u n l e s s  b y  g e n e r a l  l a w  
a p p l y i n g  t o  a l l  s a l a r i e d  o f f i c e r s  o f  t h e  s t a t e .

Sec. 33 p r o v i d e s  t h a t  t h e  a t t o r n e y  g e n e r a l  is t h e  l e g a l  
a d v i s o r  o f  a l l  s t a t e  o f f i c i a l s  a n d  p e r f o r m s  o t h e r  d u t i e s  
p r e s c r i b e d  b y  law.

S e c .  34 p r o v i d e s  t h a t  t h e  f i r s t  e l e c t i o n  f o r  a n  a t t o r n e y  
g e n e r a l  s h a l l  b e  a t  t h e  g e n e r a l  e l e c t i o n  f i r s t  h e l d  a f t e r



t h e  o f f i c e  w a s  c r e a t e d .  I t  s e t s  t h e  t e r m  a t  f o u r  y e a r s  
c o m m e n c i n g  t h e  f i r s t  M o n d a y  i n  D e c e m b e r  f o l l o w i n g  t h e  
e l e c t i o n .

S e c .  1 o f  t h e  b i l l  a m e n d s  s e c t i o n  23 o f  A r t i c l e  I I I  o f  t h e  
C o n s t i t u t i o n  t o  t a k e  a w a y  t h e  p o w e r  o f  t h e  g o v e r n o r  t o  
c h a n g e  t h e  o r g a n i z a t i o n  a n d  f u n c t i o n  o f  t h e  a t t o r n e y  
g e n e r a l ' s  o f f i c e .

S e c .  2 o f  t h e  b i l l  a m e n d s  s e c t i o n  24 o f  A r t i c l e  I I I  o f  t h e  
C o n s t i t u t i o n  t o  p r o v i d e  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  is 
n o t  u n d e r  s u p e r v i s i o n  o f  t h e  g o v e r n o r .

Se c .  3 o f  t h e  b i l l  e x c e p t s  t h e  a t t o r n e y  g e n e r a l  f r o m  t h e  
a p p o i n t m e n t  p o w e r  o f  t h e  g o v e r n o r .  I t  a l s o  c o r r e c t s  t h e  
d e s i g n a t i o n  o f  S e c r e t a r y  o f  S t a t e  t o  l i e u t e n a n t  g o v e r n o r .

S e c .  5 o f  t h e  b i l l  p r o v i d e s  f o r  p l a c i n g  t h e  p r o p o s e d  
a m e n d m e n t s  o n  t h e  b a l l o t  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .



A T T O R N E Y S  G E N E R A L  O F  A L A S K A

From 1913 to  1916 the T e r r i t o r y  o f  A laska was served by 
T e r r i t o r i a l  Counsel John H. Cobb. In 1915, the l e g i s l a t u r e  
c re a te d  the O f f i c e  o f  the A ttorn ey  G en era l,  to  become 
e f f e c t i v e  a f t e r  the g e n e ra l  e l e c t i o n  in 1916.

George B. G rigsby  

Jerem iah C. Murphy 

John R ustgard 

James S. T r u i t t  

Henry Roden 

Ralph J .  R iv ers  

J . G erald  W illiam s 

John L. Rader 

Ralph E. Moody 

George N. Hayes 

Warren C. C o lv er  

D. A . Burr 

Edgar Paul Boyko 

G. Kent Edwards 

John E„ H avelock  

Norman C. Gorsuch 

Avrum M. Gross 

W ilson  L. Condon 

Norman C. Gorsuch

1916-1919

1919-1920

1920-1933 

1933-1941 

1941-1945 

1945-1949 

1949-1959

1959-1960

1960-1962 

1962-1964 

1964-1966

1966-1967

1967-1968

1968-1970 

1970-1973

1973-1974

1974-1980 

1980-1982 

1 9 8 2 -p re se n t
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6. S E L E C T I O N ,  T E R M  A N D  R E M O V A L

This chapter exanvnes the important issues o f how the Attorney 
General is selected, how long he serves, how he can be removed, and how 
a vacancy in the office can be filled. Some o f ' hese issues, particularly 
that of election or appointment, have been subjecl to controversy since the 
first state governments were established. This report discusses existing 
practices and presents the arguments on both sides of these issues.

M e t h o d  o f  S e l e c t i o n

Table 6 shows methods of selecting the Attorney General. He is pop­
ularly elected in forty-two states. He is appointed by the Governor in six 
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvaniar‘r_and * -*.£

Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and 
the Commonwealth' of Puerto Rico. In Maine, he is selected by the Legisla­
ture and in Tennessee, by the Supreme Court.

T h e  A ttorney General is the most^revale!rf~eIective 

■ governments''"except""for "the G o v e r n o r
T he.J^asu F ep ^-iis;- ^ e ,cted''*ih“wfKrr:ty-nine jurisdictions, the Secretary of 
State in thirty-eight, the Auditor in twenty-five, and the Superintendent 
of Public Instruction in nineteen, compared to forty-two states in which 
the Attorney General is e lected .87 /The 1970s witnessed a marked accelera­
tion of. the trend toward election of the Governor and Lieutenant Governor 
on a single ballot and such a practice is now followed in twenty-two juris­
dictions. Thus, the Attorney General is actually the most common official 
who is elected on a single ballot. Where very few. but more than one, 
state executive officials are elected, the Attorney General is usually in­
cluded among these few. • He is, for example, among the three executive 
officials elected in Virginia, among the four elected in Maryland, Michigan 
and New York, and among the five elected in Rhode Island, Colorado, and 
Utah. However, he is not one of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin Islands, the four in Pennsylvania, nor the 
five in -Vyoming.

Historically, the Attorney General has been an appointive, rather 
than elective, official. In England, he was appointed by the Crown and 
only incidentally acquired elective status through a seat in Parliament. In 
Colonial America, Attorneys General were usually appointed by the Gov­
ernor of the Colony. The Attorney General of the United States still 
serves at the pleasure of the President with the advice and consent of the 
Senate.

Most of the first state constitutions specified that the legislature 
would choose the Attorney General. The concept of universal suffrage had 
not yet taken hold, nor had the idea of direct election of many officials.

87. C o u ncil of State G o v e r n m e n t s , THE B O O K  O F  THE STATES 114-115 121-
122 (1976-77).

official in state J?
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Appointed W i t h  Con::i nt I ngth ' . IV s u c c e e d
Elected b y Of of Term llimsel f

t \ ] i-b.jina X 4 Yes

Alaska Governor L e g i s l a t u r e 4 Yes

Arizona X 4 Yes

A r k a n s a s X 2 Yes

California X 4 Yes

Colo r a d o X 4 Yes

C o n n e c t i c u t X 4 Yes

D e l a w a r e X 4 Yes

F l o rida X 4 Yes

Georgia X 4 Yes

G u a m Governor L e g i s l a t u r e Indefinite Yes

H a w a i i Governor S e n a t e  , 4 Yes

Idaho X v «• 4 Yes

Illinois X -  ‘ 4 Yes

Indiana X 4 Yes

Iowa X 4 Yes

K a nsas X 4 Yes

K e n t u c k y X l 4 No

L o u i s i a n a X 4 Yes

M a i n e L egislature 2 Yes

M a r y l a n d X ■? 4 Yes

M a s s a c h u s e t t s X 4 Yes

M i c h i g a n X . 4 Yes

M i n n e s o t a X 4 Yes

M i s s i s s i p p i X 4  • Yes

M i s s o u r i X • 4 Yes

M o n t a n a X . 4 Yes

N e b r a s k a X • 4 . Yes

N e v a d a X • 4 Yes

N e w  H a mpshire Governor Exec. Council 5 Yes

N e w  J e r s e y Governor S e n a t e 4 Yes

N e w  M e x i c o X 4 Yes

N e w  York X 4 Yes

N o r t h  Carolina X 4 Yes

N o r t h  Dakota X 4  ' Yes

O hi o X 4 Yes

O k l a h o m a X 4 Yes

O r e g o n X 4 Yes

P e n n s y l v a n i a X 4 Yes

P u e r t o  Rico Governor S e n a t e Indefinite Yes

R h o d e  Island X 2 Yes

Samoa Governor Indefinite Yes

S o u t h  Carolina X 4 Yes

S o u t h  Dakota X 4 Yes

T e n n e s s e e Sup. Co u r t 8 Yes

T e x a s X 4 Yes

U t a h X 4 Yes

V e r m o n t X 2 Yes

V i r g i n  Islands Governor S e n a t e Indefinite Yes

V i r g i n i a X 4 Yes

W a s h i n g t o n X 4 Yes

W e s t  Virginia X 4 Yes

W i s c o n s i n X 4 Yes

W y o m i n g Governor S e n a t e 4 Yes
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Andrew Jackson's administration brought a new ethic to American govern­
ment. The common man was considered competent to vote and to hold o f ­
fice , and direct election of officials became the rule. State constitutions 
provided for election of numerous officials, usually including the Attorney 
General.

A study published in the Law Library Journal88 showed how methods 
of selecting Attorneys General developed in nineteen states; of these, 
eight provided for legislative selection prior to 1843, but none finally re ­
tained this method. Prior to 1845, twelve states provided by constitution 
or legislation for the appointment o f  an Attorney Co.naral by the Governor, 
the legislature, or other authority. The trend then turned toward elec­
tion. For example, North Carolina's 1776 Constitution provided for ap­
pointment by the legislature; its 1868 Constitution provided for election. 
Louisiana's 1812 Constitution provided for  appointment by the Governor; 
its 1852 Constitution provided for election. Michigan's 1835 Constitution 
provided for appointment by the Governor; the 1850 Constitution provided 
for election. Virginia's 1776 Constitution provided for selection by the 
legislature; its 1902 Constitution provided for election. Kentucky's 1792 
Constitution provided that the Governor would appoint the Attorney Gen­
eral, with the consent o f the Senate; the 1850 Constitution made the office 
elective.

' i

Wyoming', in 1899,' became the first "new" state to provide for ap­
pointment ofwthe Attorney. General, thereby ending the trend toward popu­
lar election. ’ Alaska's 1959 Constitution and Hawaii's of 1960 provided for 
Gubernatorial appointment, following the policy sot by their territorial 
conventions in 1950 and i Q5o.

Strong arguments can be advanced for either system of selection. 
There is not necessarily a correlation between the selection process and 
the extent of the Attorney General's actual powers. For example, the At­
torney General is elected in Delaware and appointed in Alaska, but in both 
jurisdictions he has control over all legal and prosecutorial functions. In 
some states, the Attorney General is independently elected, but he exer­
cises little power at either the state or local level. Thus, a "strong" de­
partment o f justice can be developed under either system of selection, but 
is not guaranteed by either.

Proponents of an appointive Attorney General usually base their ar­
guments primarily on the need to strengthen the executive. As one view, 
the commentary on the Model State Constitution developed by the National 
Municipal League says that:,

All author i t i e s  on exec u t i v e  o r g a n i z a t i o n  agree with the p o s i t i o n  e m­

br a c e d  b y  the Model State C o n s t i t u t i o n  for mor e  than 40 years that 

a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  s h o u l d  be concentrated in a 

s ingle p o p u l a r l y  e l e cted chief executive. Th e r e  is growing r e c o g n i­

tion that, the governor, as the r e p r e s e n t a t i v e  of all the people,

88. Lewis Morse, H i s t orical O u t l i n e  and B i b l i o g r a p h y  of Attorneys G e n e r­

al Reports and O p i n i o n s , 30 L A W  L I B R A R Y  J O U R N A L  39-245 (1937).
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The Model Executive Article for state constitutions recommended by 
the Committee on Suggested State Legislation of the Council of State Gov­
ernments limits statewide elective officials to the Governor and Lieutenant 
Governor, who are elected jointly. This article was developed by the 
Committee on Constitutional Revision of the National Governor's Confer­
e n c e .90 Studies on administrative reorganization usually argue that frag­
mentation leads to irresponsibility, but a single chief executive can be held 
accountable through the electoral system and, as a consequence, can make 
the administration more responsive. Proponents of an appointive Attorney 
General argue that his function is to advise the Governor, who should be 
permitted to choose his advisors. They believe that the two officials are 
more likely to maintain the close and harmonious relationship that is nec­
essary for effective liaison if the Attorney General is appointed.

Advocates of appointment also contend that 'th e  elective process may 
not assure professional competence. The pressures of politics and the time 
involved in campaigning limit an Attorney General's abilities to serve effec­
tively, and many highly competent people would not be willing to undergo 
the election process. They also argue that the Attorney General's primary 
function is to interpret the law, which is a technical task and should not 
involve the political process.

The arguments for an elective Attorney General were cogently sum­
marized by Attorney General Louis J. Lefkowitz in a position paper submit­
ted to the New York Constitutional Convention in 1967. General Lefkowitz 
reviewed the Attorney General's duties in some detail, pointing out they 
were predicated upon his role as an independent official, and concluded 
that:

To sum it up-- a giirfe ■p-R-.indejaan.- 

d e iHe.' piihl-rSi.
. J j j *  T he e l e c t e d  official has a n a t ural and i m p e l l i n g  desire to be 

c r e a t i v e  and to exercise b r o a d e r  i n i t i a t i v e  in the service of the 

public. He is free of the fear of dis m i s s a l  by a ny s u p e r i o r  official 

if he should exercise contrary i n d e p e n d e n t  j u d g m e n t .  He is in the 

b e s t  p o s i t i o n  to render m a x i m u m  service to the F e o p l e  and impartial 

advice to the Governor, the L e g i s l a t u r e  and S t a t e  de p a r t m e n t s  and 

agencies. H e  can appear in Court w i t h o u t  fear o r  f a v o r —  an attorney 

in the f u l l e s t  and finest sense of the w o r d . 91

89. N a t i o n a l  M u nicipal League, M O D E L  ST A T E  C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

90. The Council of State Governments, 1970 S U G G E S T E D  STATE LEGISLATION, 
3-4.

91. A t t o r n e y  General Louis J. Lefkowitz, P o s i t i o n  P a p e r  of Louis J. L e f­

kow i t z  A t t o r n e y  General, to C o n s t i t u t i o n a l  C onvention, Committee on 

the E x e c u t i v e  B r a n c h , June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney 
General William J. Scott before an Illinois Constitutional Convention; he 
stressed that the Attorney General's roles of "government watchdog" and 
"attorney for the people" required independence from the G overnor.92

The primary argument for an elective Attorney General is that he is 
an attorney for all the people, and should be chosen by them. He is the 
Governor’s advisor, but not exclusively; the Governor is merely one among 
many clients. By making the Attorney General directly responsible to the 
electorate, he remains subject to the ultimate source of power and will be 
more responsive to public needs. As discussed elsewhere in this report, 
the courts increasingly recognize that the Attorney General is responsible 
to the people, not just to the government. It is further argued that the 
Attorney General has important administrative and legal functions, such as 
programs in consumer protection and environmental control. In ^x^cuUng ^

qyeople;- nor S’s ' a g e r i t ^ • ^Is  ̂•vdu'fies~’tisuiII^mclatI^. 
•ppos«€ution^f^2ctioir^dlatfdriKJju''toHection--of, debts.̂ .:Jand_lirmgirLg..oJL^mts. 
in the name of the people; these responsibilities are outside the scope of 
the Governor's duties.- 

% \

Many arguments for election center around the fact that the Attorney 
General's duties are of the highest order and he should enjoy the same in­
dependence as a member o f the judiciary. He should not be a creature of 
the Governor, but'should  render opinions solely on the basis of law. He 
should not be the advocate for a particular administration, but should be 
free to oppose policies which he considers inconsistent with the law and to 
investigate apparent w rongdoing.93

In reference to the argument tdiat an appointed Attorney General is a 
non-political technician, it should be noted that appointment does not 
necessarily remove the office from politics. Some appointed Attorneys 
General have been politically active as potential candidates for other office 

. * or on behalf of the Governors they serve. At the federal level, Presidents 
have frequently named as Attorneys General persons who had been active 
in their campaigns. This has also been true in some states.

In his remarks to a legislative committee which was considering a con­
stitutional amendment to make the office appointive, former Attorney Gen­
eral Meyer of Nebraska mentioned several arguments in addition to those 
usually advanced by proponents of election. These included the following 
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen­
eral's work is in areas in which the Governor has little or no interest,

92. N e w s  f r o m  W i l l i a m  J. S c o t t ,  A t t o r n e y  G e n e r a l ,  S t a t e  o f  I l l i n o i s , Feb. 

16, 1970.

93. See summary of arguments p r e s e n t e d  to New lork's constitutional c o n­

ventions in Robert H. Gordon, The R e l a t i o n s h ip Between the A t t o r n e y

G eneral and Agency C o u n s els in N e w  V o rk S t a te, (Unpublished Ph.D

Dissertation, Syracuse U.), Ch. 1 (1966).



In all six states where the Governor appoints the Attorney General on 
a regular basis, the appointment is confirmed by  either the Senate (Hawaii, 
New Jersey, Pennsylvania, Wyoming), both houses of the Legislature 
(A laska), or by the Council (New Hampshire). Confirmation in Pennsylva­
nia requires a two-thirds vote of all the members o f the Senate.

In Puerto Rico and the Virgin Islands confirmation is also by the 
Senate. In Guam, appointments are made with the "advice and consent" of 
the legislature, but in Samoa appointment is by the Governor with no re­
quirement for confirmation. Although all Pennsylvania Attorneys General 
of recent years have been in the same political party as the Governor, the 
requirement o f approval of two-thirds of all elected members of the Senate 
for confirmation of the Attorney General gives the minority party consider­
able leverage over appointments. However, there has been no indication 
that this has caused problems.

The various model constitutional provisions that have been proposed 
differ on the need for confirmation. The Advisory Commission on Inter­
governmental Relations' suggested constitutional provision for a short ballot 
for state officials provides for Senatorial confirmation of gubernatorial ap­
pointments. The Model State Constitution of the National Municipal League 
does not mention confirmation. There is no extensive literature on the 
precise manner in which appointments are to be confirmed. '■

C o n f i r m a t i o n  o f  A p p o i n t m e n t

L e n g t h  o f  T e r m  a n d  S u c c e s s i o n

F orty-four  states presently provide a 4 -y e a r vterm, fo r  tpe Attorney,* 
General and fottr^ Stdfte a^ - y e a r  term:— T en n essee  sets the term at a  

years and New Hampshire at 5. In Guam, Puerto Rico, and the Virgin Is­
lands, the Attorney General is appointed for an indefinite term. In Samoa 
the term is also of an indefinite length, although there is a minimum of 2 

years for  an initial appointment. Table 6 indicates the length of Attorneys 
General's terms and the statutory or constitutional rules on succession.

The trend is clearly toward longer terms. Most states initially limited 
terms of officals to 1 or 2 years, on the theory that frequent elections 
kept government closer to the people and prevented the accretion of power 
by elected officials. Many states prohibited successive terms on the 
grounds that official power must be limited. These arguments may have 
been cogent at a time when Attorneys General had relatively few duties to

94. L e t t e r  from A t t o r n e y  General Clarence A. H. M e y e r  to P a t t o n  G. W h e e l­

er, N o v e m b e r  24, 1970.



perform, and those duties were relatively well-defined. Present Attorneys 
General, however, cannot effectively operate with a 2-year term, which 
does not allow time to master the duties and responsibilities of the office. 
Neither should they be subjected to the continuing campaign requirements 
imposed by an election every 2 years. For these reasons, NAAG has rec­
ommended that the Attorney General should be elected or appointed for a 
minimum term of 4 years and should be allowed to succeed himself.

*

The number of Attorneys General serving 2-year terms has declined 
drastically in recent decades. In 1937 there were twenty-one, but this 
number fell to nine by 1970, and then to four by 1976. Arizona went from 
2 to 4 years in 1970, and Wisconsin and New Mexico in 1971. The 1972-73 
legislative biennium saw four more states-- Iowa, Kansas, South Dakota, 
and Texas-- shift to a 4-year term for the Attorney General. Apparently 
only one jurisdiction has ever gone from a 4-year to a 2-year term; this 
occurred under Missouri's 1865 Constitution, which was adopted during 
Reconstruction; its 1875 Constitution later restored the 4-year term. 
Voters in Rhode Island, however, rejected a 1972 proposal which would 
have extended from 2 to 4 years the terms of all executive officers, in­
cluding the Attorney General.

S u c c e s s i o n ' t o  O f f i c e

There are few restrictions on Attorneys General serving successive 
terms. There are restrictions on Attorneys General succeeding themselves 
in only three states: Kentucky, New Mexico, and Alabama. Only Ken­
tucky absolutely prohibits immediate succession by the Attorney General. 
Until 1968 Alabama allowed only one term, but an amendment that year 
permitted the limited succession. New Mexico restricts the Attorney Gen­
eral to two terms of 2 years each. ;

The Model State' Constitution permits succession in the office of Gov­
ernor because:

The main argument favoring restriction in the term of the governor is 

fear of bossism or perpetuation through use of the powers of the of­

fice. This is always a possibility but the better argument seems 

against any form of restriction. Limitations of this kind restrict 

the right of the people to pass judgment upon the quality of the 

gubernatorial service performed for them and thus eliminates from the 

field the one candidate about whom the voters usually know the most. 

From a program policy point of view, a restriction on service in 

office affects the governor's ability to develop and implement a 

long-range p l a n . 95

These arguments apply with equal validity to the office of Attorney Gen­
eral.

95. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 66 

(1963).
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R e m o v a l  f r o m  O f f i c e

There are several mechanisms for removing Attorneys General: 
impeachment, recall, or removal by the Governor, the legislature, or the 
courts. Information is not available on how often these methods have been 
used or how well they operated.

Of the fifty -four jurisdictions, thirty-six provide for impeachment. It 
is the only method of removal provided in twenty-one of these jurisdic­
tions. Impeachment processes vary, but proceedings are usually instituted 
by the lower house and, if it votes to impeach, the charges are tried by 
the upper house. In New York, the judges of the court of appeals, the 
state's highest court, sit with the members of the Senate as a court of 
impeachment. In Nebraska, impeachment charges, are proferred by the 
unicameral Legislature and tried before the state supreme court. In Mis­
souri, impeachments are tried before the supreme court after charges are 
filed by the House of Representatives.

An impeachment proceeding is rare, and is used only under the most 
extraordinary circumstances. Apparently, "the last impeachment trial of an 
Attorney General was in Kansas in 1934. That action resulted in an ac­
quittal.96 Whatever grounds are prescribed grounds for impeachment, the 
method is not a common means of removing - officials. It can be utilized 
only when the legislature is in session and is quite time-consuming.

Fifteen states which provide for impeachment also provide alternative 
removal processes.' In the ten jurisdictions where the Governor appoints 
the Attorney General, he may also remove him. In Hawaii, the Senate 
must consent to such removal. In New Jersey, the Attorney General can 
be removed by the Governor, for cause only after a n . opportunity to be 
heard has been granted. In New Hampshire, the Governor and the Coun­
cil may remove the Attorney General on address of both branches of the 
legislature. Five other states provide for Gubernatorial removal of the 
Attorney General. In Maine, the Governor and Council may' remove on 
address of both branches of the legislature. In New York, removal is by 
the Governor and the Senate. The Governor of Arkansas, upon address 
of two-thirds of the members of each house of the legislature, may for 
good cause remove the Attorney General. In Michigan and West Virginia, 
the Governor may remove him without the consent of another authority.

The legislature stands alone as a removing authority in proceedings 
other than impeachment in seven states. Recall may be used to remove the 
Attorney General in Arizona, Colorado, Louisiana, North Dakota, Oregon, 
Washington, and Wisconsin; he is an elective officer in all of these states. 
Louisiana reports that the district court may remove the Attorney General, 
and Maryland indicates that removal is attendant to any conviction in a 
court of law.

As a result of a court decision, an Arizona Attorney General was 
removed from office in 1947, having been adjudged guilty of conspiring to 
violate the gambling laws of the state. The Governor considered the office

96. New Yo r k  T i m e s , February 7, 1942, at 17.
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vacant and appointed a new Attorney General. The former Attorney 
General, however, refused to vacate his office. Subsequent court action 
affirmed the validity of an act which provided that an office would be 
vacant if its incumbent was convicted of a felony. The court reasoned 
that the powers of impeachment were an added protection for the public, 
not the sole protection.97

F i l l i n g  V a c a n c i e s

Vacancies in the office of Attorney General may be filled by appoint­
ment of the Governor, the legislature, or the supreme court. An over­
whelming majority of the jurisdictions indicate that the Governor fills 
vacancies as soon as they occur. In Maine, Massachusetts, New York and 
Virginia, the legislature fills vacancies; however, if it is not in session, 
the Governor makes the appointment. In Maine, he must have the approv­
al of the Council. Tennessee provides that the Supreme Court will fill 
vacancies, since it normally appoints the Attorney General. In two states, 
Louisiana and New Jersey, the First Assistant or Deputy Attorney General 
becomes Attorney General until a successor is elected or appointed.

Where the Attorney General is appointed, it would seem proper that 
the appointing agent also fill vacancies, as is the case in all such jurisdic­
tions. The..rationale for.filling vacancies when the office is elective is less 
clear. All but four of the states which have an elective Attorney General 
permit the Governor to make appointments. Three permit the legislature to 
name an Attorney General, and in one the deputy is promoted. Allowing 
the Governor to fill vacancies in an elective office seems contrary to the 
chief arguments.: for election, . those concerning independence from the 
executive. It is also questionable whether a Governor of one party should 
be allowed to fill a vacancy in an office which was held by a member of 
the opposite party. .

An Assistant dr Deputy Attorney General is often promoted to fill a 
vacancy, even if this is not required by law. If the Deputy Attorney 
General is promoted to fill a vacancy, the chances of continuity in office 
programs are greater; however, the Attorney General may select his chief 
deputy according to different criteria from those he would use in selecting 
his own replacement. '

Vacancy appointments for elective offices usually are valid only until 
the next general or next (biennial election. At that time, if the original 
term has not elapsed, a short-term Attorney General is elected. This 
point was litigated in O regon.98 The statute creating the Oregon office in 
1891 provided that the Attorney General would be elected for a full 4-year

97. State ex rel. De Concini v. Sullivan, 66 Ariz. 348, 188 P . 2d 592

(1948).

98. State ex rel. Baker v. Payne, County C l e r k , 22 Ore. 335, 29 Pac. 787 

(1892).
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IN F O R T Y  of the 50 states, 
the attorney general is elected 
to his post.

' It is a system that obvi- 
l ously works well, because the 
I people are the ones who dei 
j cide who should fill this high 
1 office. And an attorney gen- 
: eral answerable to the people
• is one who is responsive and 
responsible.

It's strange, therefore, to 
. see the burning vigor that 
marks the opposition to letting 
the people of Alaska choose 
their attorney general. Yet 
there are those who appar­
ently fear the people.

For example:
“I can think of no single 

change that would be more 
damaging, more harmful, 
more dangerous to the char- 

. acter of government.”

T H A T’S T H E  astonishing 
view of Superior Court Judge 
Thomas Stewart of Juneau,

• who testified the other day be- 
■ fore a legislative hearing on a
proposed constitutional 
amendment that would re­
quire the eiection of Alaska's

• attorney general, who is now 
an appointee of the governor 
and answerable only to him.

More damaging? More 
; harmful? More dangerous?

How can this be? What is 
I being proposed is part and 
: parcel of the democratic form 
of government in which the 
people have the right to elect 
their leaders. Are elections 
damaging, harmful and dan­
gerous to the character of our 
government?

W e  confess to lacking the 
judicial wisdom that graces 
members of Alaska's Superior 
Court. But all along we 
thought the character of our 
government was rooted in the 
elective process.

There are many Alaskans

—  and we’re among them —  
who believe the present sys­
tem of having the attorney 
general appointed, rather than 
elected, has proved less than 
satisfactory.

W e  don't buy the argument 
of former Attorney General 
Norm Gorsuch that "legal 
competence and electablity 
are not necessarily equal." 
The statement is incomplete. 
The rest of it is that "legal 
competence and appointabil- 
ity are not necessarily equal, 
either."

ITS QUITE POSSIBLE 
that an incompetent lawyer 
might be elected attorney gen­
eral. But his shortcomings 
would be readily evident and 
it's a sure thing that he would 
serve only a single term.

It’s also quite possible —  in 
fact, very likely —  that some 
extremely capable men and 
women would seek election to 
the office, were it up to the 
people to decide. An elected 
attorney general would be his 
or her own person, with his or 
her reputation on the line. And 
he or she would be no lackey 
to any governor, or any leg­
islature.

There's no doubt that were 
the office an elected position, 
it would be used by many as a 
stepping stone to higher office
—  the governorship, for exam­
ple, or a seat in the U.S. House 
or U.S. Senate. But what’s 
wrong with that?

Rep. Fred Brown, the Fair­
banks Democrat who heads 
the House Judiciary C o m­
mittee sponsoring this consti­
tutional change, sees this as s 
means of strengthening gov­
ernment. So do we. And we 
hope he prevails so that this 
matter can be brought to the 
ballot for a vote of the people.



i \u ] :/Ji. further, it mentioned that vorjiide:: would he filled by 
Gubernatorial appointment until the nexL genu ai election, when an Attor­
ney Genera] would be chosen to fill out the term or commence a new term. 
The Governor appointed an Attorney General in 1891. The question of the 
case was whether there was to be an election to fill out the first "quasi­
term" in the general election of 1892. The court ruled that there was to 
be such an election.

The Supreme Court of Georgia reached the opposite conclusion in a 
1939 c a s e . "  It held that the office of Attorney General was created under 
the judicial article, hence the rule that provisions for elections to fill 
vacancies in executive positions did not apply to it. The Gubernatorial 
appointee to fill a vacancy created by a resignation was to serve out the 
full 4-year term of office without standing for election. ,

99. Wood v. A r n a l l , 189 Ga. 362, 6 S.E.2d 722 (1939).
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1.4 Selection and  T e rm
T h is  c l i i ip lc i  cM im iiK " . th e  im p o it a n l  

M i l ' s  n l  l i tm  th e  U lu rn e y  C .i-tu ’r a l is 

Si ll i l l ' l l ,  ll'lW  lo n g  III' MTM'N. l l l iw  III 

t a n  In ' r e m o v e d , a n d  lm w  a  v a c a n c y  in 

l l i i  n l l i c c  c a n  l ie  f i l l e d .  S m i l e  o f  th e se  

i s s u e s ,  j> a r t im la r ly  th a t  o f  e le c t io n  o r  

. i | i p n i i i l i i i e n l .  h a v e  b e e n  su b je c t  to  c o n ­

tro v e r sy  s in c e  th e  f ir s t  s t a le  e o n s l i l i t l i im s  

s s i  re  f o rm u la t e d  a n d  w i l l  c o u t in i ie  to  l ie  

d e b a t e d .  T h i s  l le p o r t  d i s c u s s e s  e v is t -  

in g  p r a c t ic e  a n d  p r e s e n t s  th e  a r g u m e n t s  

o n  lu i t h  s id e s  o f  th e se  is su e s .

1 . 1 1 M e th o d  o f  S e le c t io n

T a b le  I .  I I  s h o w s  m e th o d s  o f  s e le c t*  

in g  th e  A lto r n i ' j  G e n e r a l .  l i e  i s  p o p u ­

la r ly  e le c t e d  in  lo r ly - t w n  s t a le s .  I l e  is 

a p p o in t e d  b y  (h e  G o v e rn o r  in  s i \  s t a le s  

(A la s k a .  H a w a i i ,  N e w  H a m p sh ir e .  N e w  

J e r s e y ,  P e n n s y lv a n ia ,  a n d  W y o m in g ) ,  

th e  th r e e  t e r r ito r ie s  (G u a m , S a m o a  a n d  

th e  \  i r g in  I s la n d s ) ,  a n d  t h e  C o m m o n ­

w e a lth  o f  P u e r to  H ieo . In  M a in e , h e  is  

se le c te d  b y  th e  l  e g is la t u r e  a n d  i l l  T e n ­

n e s s e e , by th e  S u p r e m e  C o u r t .

I’n scn t Selection Methods

T h e  M lo m e y  G e n e r a l is  th e  m o st 

p re s  .d en t e le c t iv e  o f f ic ia l  in  s t a t e  g o v e r n ­

m en t . w i t h  th e  e x c e p t io n  o f  th e  G o v ­

e r n o r , w h o  is  e le c t e d  in  n il s t a t e s .  T h e  

l i e a s m e r  is  e le c t e d  in  fo rty  s t a t e s ,  th e  

S e i r c t a r y  o f  S t a t e  in  t h ir t y -n in e ,  th e  

L ie u te n a n t  G o v e rn o r  in  t h ir t y - e ig h t ,  

th e  A u d ito r  in  tw e n ty -n in e  a n d  th e  S u ­

p e r in te n d e n t  o f  P u b l ic  In s t ru c t io n  in  

tw e n t y - f o u r .1 I f  th e  t re n d  c o n t in u e s  

t o w a rd  te a m  e le c t io n  o f  th e  G o v e rn o r  

a n d  L ie u te n a n t  G o v e rn o r  o n  a  s in g le  

b a l lo t  a s  n o w  o c c u r s  in  n in e  s t a t e s ,  th e  

A tto rn e y  G e n e r a l w i l l  so o n  b e  th e  m o st 

c o m m o n  s in g le  e le c t iv e  o f f ic ia l .  W l ie .  e 

v e r y  f e w ,  b u t m o re  t h a n  o n e . s t a l e  ex  

r r u t i v e  o f f ic ia l s  a r e  e le c t e d ,  th e  A lto r -
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l ie s  G e n e r a l i s  u s u a l ly  in c lu d e d  a m o n g  

th e s e  f e w . H e  is: a m o n g  th e  th re e  c v  

o c u l i s t 's  e le c t e d  in  M a r y la n d ,  M ic h i­

g a n  a n d  N e w  Y o rk :  a m o n g  th e  ( i s o  in  

l l lm d e  I s la n d :  a n d  a m o n g  th e  s ix  

e le c t e d  in  W is c o n s in ,  O re g o n  a n d  C o n  

n e c t ic u t .  I lo s s  e s  c r ,  h e  is  no t o n e  o l 

th e  tsv o  e le c te d  o f f ic e r s  in  A la s k a , th e  

fo u r  in  P e n n s y lv a n ia ,  n o r  th e  f i v e  m 

W y o m in g .

Historic Dcuclo/nncnt

H is t o r ic a l ly ,  th e  A ' .irn e y  G e n e r a l 

h a s  b e e n  a n  a p p o in t iv e ,  r a th e r  th an  

e le c t iv e ,  o f f ic ia l .  In  K n g la n d .  h e  w a s  

a p p o in t e d  b y  th e  C r o w n  a n d  on ly  in ­

c id e n t a lly  a c q u ir e d  e le c t iv e  s t a t u s  

t h ro u g h  a s e a t  in  P a r l ia m e n t . In  C o lo n ia l 

A m e r ic a , th e  A tto rn e y  G e n e r a l s s a - 

u s u a l ly  a p p o in te d  b y  th e  C o s 'e rn o r . 

T h e  A tto rn e y  G e n e r a l o f  th e  C n it c d  

S ta te s  s t i l l  s e r v e s  a l th e  p le a s u r e  o f  th e  

P r e s id e n t .

M o st  o f  th e  f ir s t  s t a t e  c o n s t itu t io n s  

sp e c i f ie d  th at th e  le g is la t u r e  w o u ld  

c h o o se  th e  A tto rn e y  G e n e r a l .  S o m e  o l 

th e  c o n s t itu t io n s  in  c l f c c t  d u r in g  th e  

r e v o lu t io n a r y  e r a  e v e n  s t ip u la t e d  th a t 

th e  G o v e rn o r  w o u ld  b e  so  e le c t e d .  T h e  

c o n c e p t  o f  u n iv e r s a l  s u f f r a g e  h a d  no t 

y e t  t a k e n  lm ld ,  n o r  h a d  th e  id e a  o f  

d ir e c t  e le c t io n  o l  m a n y  o f f ic ia l s .  A le x is  

d e  T o c q u e v i l l r  r e f le c t e d  th e  p o lit ic a l 

th e o r y  p r e v a le n t  in  th e  LSTO's in  c o m ­

m e n t in g  o n  s e le c t io n  o f  o f f i c i a l s  by 

s t a t e  le g is la t u r e s ,  r a th e r  th an  b y  p o p u la r  

e le c t io n :

T h is  'rnn sm iss iim  o f ( l ie  popu lar authority 
through an  a ssem b ly  o f chosen  m en operates 
an  im portant ch ange  in  it try re fin in g  its 
d isc re tion  and  im p ro v in g  its cho ice  Men 
w h o  arc  chosen  in  th is m a n n e r . .  . represent 
on ly  l lie  e le va ted  though ts that a re  current 
in the com m un ity .5

A n d re w  J a c k so n 's  a d m in is t r a t io n  

b ro u g h t  a  n e w  p o l i t ic a l  e th ic  to  A tn c ii -  

c a n  g o s e n i i i i e n l .  T h e  c o m m o n  m a n  w a s

• W, .11 III l , « .(■!,%it!. 1)1 M ill I IW  V IX \S II 0 0  '(kiii'iit i tl I'll!-. JH*»

1.41

AlalttWM
\ i l / n n . i
Arkansas
Californ ia
Colorado 
< *• innrt t u**»tl 
Delaware 
F lorida 
Crmt!ta
(lo am
Hawaii*
Idaho
Illinois
Indiana
Iowa ...
Kansas
Krn tm kx
l.nmxiana
Maine
Mars land
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
N rb litsk il
N evada
N r\\ Hampshire

Sow Ji’ rw y 
Now M rx ien 
NcsvYiifh — 
North Caro lina 
North D akota
Ohio
O klahom a  .........
O te t to n  ..........
Pennsy lvan ia ......
Puerto Hie**
Hltm le Is la n d ......
Sam oa.................
South C a ro lin a . 
Sm ith D akota .... 
Tennessee...........

E lected

\
\
\

\
X
X
X
X

X
X
X
X
X
X
\

X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X

T e x a s ..............
Ctah ..........—
Vermont • - — 
V irgin Islands 
\  iri’ ou.i
\\ .ixhimitoii 
WrxtN itUima
W txiom in 
\ \  vorninu 
V tiited Stales

A p p o in te d
J » y __

Cnxem m

With 
Consent ot

|  . rp s l.it  III r

G overn o r 
C ove r nor

l.eu tx1a tu io
Senate

Length ol 
Te rm  iVears^

rtndetiuitr
•I

t
I
t
I
A

Indefin ite
A
A
A
•I

liM iisbttiro

G overn o r
G ove rn o r

Courii il 
Senate

G ove rn o r
G overnor

Gnvernm

Snp rru iP  E l .

G overnor

G overnor
Presid en t

Senate
Senate

b u is l.ito ie

Scii.de
Seo.de

Indefin ite

2  x t iniW 
•I

Indefin ite
•I

1
t
•1

Inde lm ite

M ay Succeed 
i li in s c lf

’ No 
S c  
Nix
Nos
Nix

N*x
Nex
Yes
Nex
Yex
Nex
Yex
Yes
Yex
Nex
Yes
Yes
N o
Nex
Nes
Nex

• Nex 
Yex 
Nes 
Nex
Yes
Yex
Nex
Yes
Yes
N n
Yex
Yes
Yex
Yes
Yes 
Yex 
Yex 
Yex 
Yex
Yex
Yex
Yex
Y u
Yex
Yes
Yex
Yes
Yex
Vex
Yex
Yex
Ni*x
VexNev



declin 'd competent enough lo vote ami 
In hold tiffin ' Short terms ol n lfice 
tiiMirnl |  n' |  hi 1.11 n iiilrn l o l go*. iTtiiiirnl. 
and d im ! election of officials became 
llii* iiiIi* Stall* constitutions prosid l'd 
lor i'IitK o ii of iiiiiim iims nlficTnls. in - 
i lulling llii* Attorney General in most 
instanccx

\  v t iid v  in  th e  I,mi' l.ib tnn j Journal'' 
s lu m  n l  d e v e lo p m e n t  o l  in c l ln  ; )s  o f  

s r l i ' i l i n g  A t to rn e y s  G e n e r a l  in  n i n c t im  

s t a i r s ;  o l  th e se . r i g h t  p r o v id e d  lo r  le g i s ­

la t i v e  s e le c t io n  p r io r  lo  1 8 4 3 . h u t  m in e  

f in a lly  r e t a in e d  th is  m e th o d . P r io r  to  

IS  la .  tw e lv e  s t a le s  p r o v id e d  by  c o n s t i ­

tu t io n  o r  le g is la t io n  lo r  t h e  a p p o in tm e n t  

o f  a n  A tto rney  G e n e r a l by tin* G o v e r ­

n o r  th e  le g is la t u r e ,  o r  o th e r  a u th o r ity  . 

S o m e  e x a m p le s  o l  tin* t r e n d s  in  se le c  ­

t io n  m  th e  o ld e r  ju r i s d ic t io n s  a r e  g iv e n  
b e lo w :

North G ane lin a 's I77f> C on stitu tion  p rov id ed  
lo r appo in tm en t b y  tin* leg is la tu re , its ISfiS 
( 'o iis lite lio n  p ro v id ed  lo r  e lection .

Lou is ian a 's I S |2  C on stitu tio n  p ro v id ed  lo r  

appo in tm en t by tin* ( in v e n to r: its IS 3 2  C o n ­
stitu tion  ptnv id l'd  for e lec tion .

T en n e sse e  p ro v id ed  by 1831 le g is la t io n  and  
liv IKTI C on stitu tion  d ia l the le g is la tu re  

w o u ld  se lect th e  A tto rney G enera l: th is 
a p p o ii it ise  p ow e r w a s g is e n  to the Sup rem e 
Court h v  the 187(1 f  .'onstilu tion 

M ich igan ’s  I V ia C on stitu tion  p ro v id ed  lo r 
appo in tm en t hv the C o ve r iu ir . th e  INTO 
C o n s li li it io i i p ro v id ed  lo r  e lec tion .

V irg in ia 's  177(i C o n stitu lim i p ro v id ed  fo r 
se lect ion l iy  the le g is la tu re , its  1902 Gtm - 
st itu t io np ro v id ed  (o r e lec tion  

K en tu cky 's 1792 C o n st il i i l io n  p ro v id ed  d ia l 
the C ove riio r w ou ld  a |ip ii iu t  the Attorney 
G enera l. w ith  (h e  c ii llse n l o f  tin- Senate: 
the I Sot I C on stitu tio n  m ad e  ( l ie  o f f ic e  
e lective .

N ew  Y ork 's 1777 con stitu tio na l convention  
appo in ted  an  Attorney G enera l, then p ro ­
v id ed  lo r  se lec tion liy  a C o u n c il o f Appoint 
men!: d ie  IS 2 I C on stitu tio n  p ro v id ed  lo r

I II.. Im . l It , . I in ililiM.i. , . l  fu n ir t ir in n r H. Hu
s in h , in imi 1 1 i n i \  i n . i n  s i  v i i  s m i  in
I v s s s  VS IV II II V VI SKI IIS I". CH.-,i 
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s i'le c lio n  hv d ie  le g ist ,it in e . an d  tin  IS IS  
C o n s i i ln li iu i p rov id ed  (o i p op u la r c lcc lum

A ll l in i ig h  th e  J a c k s o n ia n  Irac lit ie .n  is  

s t i l l  b a s ic  to  s la t e  g o v e r n m e n t ,  o l l ie i  

t ie in l s  h a v e  in n it ifc 's te d  th e m se lv e s  a m i 

o f  th o se  p r in c ip le s  t in  lo n g e r  in i im ia t i i l  

th e  n e a r ly  u n a n im o u s  s u p p o r t  they o n ce  

h e ld . T h e  la t e  111th C e n tu r y  saw  th e  

in t r o d u c t io n  o l  s u c h  in n o v a t io n s  a s  

c iv i l  s e r v ic e ,  o p e n  p r im a r ie s ,  e x e c u t iv e  

b u d g e t s  a n d  th e  sh o r t  b a llo t  to r  s t a l e  

o f f ic ia l s  W y o m in g .  *n 1 8 9 9 . b e c a m e  

th e  f ir s t  " n e w "  s t a t e  to  p r o v id e  fo r 

a p p o in tm e n t  o t  th e  A tto rn e y  G e n e r a l ,  

th e re b y  e n d in g  th e  t r e n d  t o w a r d  p o p u ­

la r  e le c t io n . A la s k a 's  1 9 5 9  C o n s t it u t io n  

a n d  H a w a i i 's  o f  lOWI p r o v id e d  lo r  

G u b e rn a to r ia l a p p o in tm e n t , a s  d id  ( l ic it  

t e r r ito r ia l c o n v e n t io n s  in  lO.'ifi a n d  11)50.

R e c o m m e n d a t io n s  fo r  a a  a p p o in t iv e  

A tto rn e y  G c n c ia l  w e r e  s u b m it t e d  to  

N e w  Y o rk  c o n s t i t u t io n a l  c o n v e n t io n s  in  

IS fiT . I S ! ) I .  1 9 1 1 . I 9 3 S .  a n d  I9(>7. b u t  

w e r e  no t a d o p te d .  T h e  N e w  Je rse y  

C o n s t it u t io n a l C o n v e n t io n  o f  191 7  c o n ­

t in u e d  th e  p r a c t ic e  n l  G u b e rn a to r ia l 

a p p o in tm e n t ,  a s  d id  th e  P e n n s y lv a n ia  

C o n s t it u t io n  o f  1 9 8 9 . T h e  1 1 )0 1 -8 2  

M ic h ig a n  C o n s t i t u t io n a l  C o n v e n t io n  

e x te n s iv  e ly  d e b a t e d  t h e  i s s u e  o f  e le c t io n  

v e r su s  a p p o in tm e n t .  A n  a l l ia n c e  b e ­

tw e e n  tw o  o f  th r e e  c o n v e n t io n  fa c t io n s  

le d  lo  th e  a c c e p t a n c e  o f  e le c t iv e  s t a tu s  

fo r  tin* A tto rn e y  G e n e r a l  a n d  Sec r e ta r y  

o f  S t a t e  a n d  a p p o in t iv e  s t a t u s  fo r  th e  

S t a le  T r e a s e -  • A u d ito r , a n d  H ig h w a y  

G o m m is  ' •'it* M a r y la n d  C o n s t i t u ­

t io n a l (To . o i l  o l 1 9 8 7  a l s o  re ta in e d  

e le c t iv e  s t a t u s  lo r  tin* A tto rn e y  G e n e r a l.

S t r o n g  a r g u m e n t s  c a n  l i e  a d v a n c e d  

fo r  e it h e r  s y s t e m  o f  s e le c t io n .  T h e re  is  

n o t n e c e s s a r i ly  a  c o r r e la t io n  b e tw e e n  th e  

se le c t io n  p ro c e s s  a m i th e  A tto rn e y  

G e n e r a l 's  a c t u a l  p o w e r s .  F o r  e x a m p le ,  

th e  A tto rney  G e n e r a l i s  e le c t e d  in  D e la ­

w a r e  a n d  a p p o in t e d  in  A la sk a , bu t in  

b o th  ju r i s d ic t io n s  h e  l i a s  c o n t ro l o v e r . i l l  

le g a l  a n d  p ro s e c u to r ia l  Im icT iin ix . In  

so m e  s la t e s ,  th e  A tto rney  G e n e r a l is 

in d e p e n d e n t ly  e le c te d  b u t  l i e  e x e r c i s e s

little* p o w e r  at e it h e r  th e  s t a t e  o r  lo c a l 

le v e l I fans, a  " s t r o n g  " d e p a r tm e n t  o l 

ju s t ic e  c a n  b e  d e v e lo p e d  u n d e r  e i t l i i t  

s x s le in  o f  s e le c t io n ,  b i l l  i s  no t g u a r a n ­

te e d  by c ith e r .

The C ine lor Appointment

P ro p o n e n t s  o f  a n  a p p o in t iv e  A tto r­

n e y  G e n e r a l u su a l ly  b a s e  th e ir  a r g u ­

m e n ts  p r im a r ily  o n  th e  n e e d  to  stre  n g t h ­

e n  th e  e x e c u t iv e  T h e  c o m m e n ta r y  o n  

th e  M o d e l S ta te  C o n s t itu t io n  d e v e lo p e d  

b y  th e  N a t io n a l M u n ic ip a l L e a g u e  s a y s  

l l ia l:

All au thorities on execu tiv e  o rg an iza t io n  
ag ree  w j |h  d ie  position  em b raced  In  the 
M odel S ta le  Constitu tion  fo r m ore  than  la 
years that a d m in i't ra liv c  p o w e r and  re sp on ­
s ib ility  should  h e  c n e i - n l  rated  in  a s in g le  
p„ l„ ,l.irlv e lected  ch ie l execu tive  T he re  is 
g ro w in g  recogn ition  that the governo r, a s 
il„- rep resen tative  o f a ll th e  peop le , shou ld  
h e  equ ipped  w ith  the con stitu tio na l statu s 
n ecessary  lo  exerc ise  n m strm  liv e  leadersh ip  
a s the ch ie f  law m ake r an d  po lit ic a l h ead  >,l 
h is state

. Are the voters c ap ab le , or shou ld  they 
ev en h e  a sked , to pass upon  the a b ilit ie s  and 
p e r i,,n u an ce s „• ., la rge  num ber o l elec ted 
adm in istra t ive  officials'-* W ould  it not be 
b e lte r lo  g iv e  broad  appo in tiv e  and  adm in - 
ivtralivc*powers to n n e  in d iv id u a l, to enhance 
h is position o f lead ersh ip—m ak in g  h im  m aster 
in iii s  ow n  hou se—and  then bo ld  lu ll ,  re ­
sp on sib le  through d em ocratic  e le c to ra l proc­
esses?

M r . I l ic h a r d  S  C h i ld s .  H o n o ra ry  C h a ir ­

m a n  o l  lir e  N a t io n a l M u n ic ip a l  L e a g u e ,  

a d d s  (lin t:

Our ob jection  to e lection  o f  atto rneys gen ­
era l a p p lie s to a ll the jo b s on the ta li o l the 
state tickets and  rests on the conv ic tion  that 
the attem pt to h ave  the peop le  sc ru tin ize  
the cand id ate s (o r th ese  secondary and 
nndram ntie jo b s h as fa ile d  co m p le te ly  lo r 
IdO years. T h e  fa ilu re  is  ca lled  apathy . . 
.Scrutiny by  the peop le c a iin n l h e  o rda ined  
o r ca jo led . It is  a p e rv a s iv e  liab it and  Inc t 
and  furtherm ore, it is a  le a so n ah le  re su lt o l 
d ie a lie n ,p i to im pose o n  Imsy y n tc is  d ie 
ilntv oI in ve st ig a t in g  and  scru tin iz in g
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cand id ate s fur a  u  lin ic a l m m -rep resen ta ­

t iv e  o ff ic e . '

T h e  M o d e l K x e c u l iv e  Article* lo r  

stulc* c o n s l l t i i l io i i s  rcc n n m i i i i d i d  by d ie  

( T ,m m illo i*  o n  S u g g e s t e d  S t a t e  l .e g ix lu  

l io n  o f  th e  C o u n c i l  o l  S t a le  G o v e r n ­

m e n t s  l im it s  s t a t e w id e  e le c tive*  o l l i c i a l s  

to  th e  G o v e rn o r  a n d  L ie u t e n a n t  G o v e r ­

n o r . w h o  a r e  e le c t e d  jo in tly  T h i s  a r t i i  le 

w a s  d e v e lo p e d  b y  th e  C o m m it t e e  o n  

(  a m s l itu t in n n l R e v is io n  o f  flu* N a t io n a l 

G o v e rn o r 's  C o n fe r e n c e ."  a n d  c o r r e ­

sp o n d s  to  th at r e c o m m e n d e d  by th e  

A d v iso ry  C o m m it t e e  o n  In t e r g o v e r n ­

m e n ta l R e la t io n s . '

In  19T 9. w h e n  a  m a jo r  r e o r g a n iz a ­

t io n  o f  th e  f e d e r a l  g o v e rn m e n t  w a s  u n ­

d e r w a y ,  s ta te  r e o r g a n iz a t io n  w a s  b e in g  

d is c u s s e d  at th e  a n n u a l m e e t in g  o l th e  

N a t io n a l A s so c ia t io n  o l  A tto rn e y s  

G e n e r a l .  A tto rn e y  G e n e r a l T h e o d o r e  

l>  P a r so n s  o f  N e w  J e r s e y  n o te d  th a t 

r e o r g a n iz a t io n  x v n i i lt l r e q u i r e  c e r t a in  
c o n s t itu t io n a l c o n d it io n s :

Most im portant o f these cond itio n s I w ou ld  
subm it is a slm it b allo t w ith  the G overiu ir 
b e in g  the only con stitu tiona l o llic -e r i n  th e  
execu tive  b ranch  w h o  is olccTeil l,v the p eo ­
p le . i l po ssib le ; second ly , a reasonab ly  secure 
term  of o ff ic e  for the gov ernor, tin- accep ted  
term  b e in g  four y ea rs , vv ill ,in  w h ich  lie  may 
carrv nut a  p rogram  and  d eve lo p  ad m in istra ­
tion confidence; th ird ly , a re ason ab le  
a ssurance in the constitu tion  aga in st in vas ion  
liy e ither the leg is la tu re  o r th e  execu tive  
branches upnn the proper p ro v id ence  o l 
It ic n lh c r  ’
T h i s  is  th e  p o s it io n  o f  th o se  e x p e r t s  w h o  

fax  o r in t e g r a t in g  a d m in is t r a t iv e  n ctix  i t ie s  

a n d  c o n e o n lr a t in g  th e ir  c o n t ro l o v c t  

th e m  in  th e  h a n d s  o f a  r e sp o n s ib le  c h ie f  

e x e c u t iv e ;  m o st o f  th e  s t u d ie s  w h ic h  

h a v e  o c c u r r e d  since* a b o u t  1 9 1 0  o n  

a d m in is t r a t iv e  r e o r g a n iz a t io n  have* so
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a r g u e d .  T hey  h o ld  th a t f r a g m e n t a l  in n  

le a d s  tn  ir r e sp o n s ib i l i t y  hu t a  s in g le  

i h i d  e \ c i  t i l ix e  c a n  l i e  h e ld  a t c o u n ta b le  

t h ro u g h  th e  d e c im a l  sy s te m  a n d .  a s  a  

t ( in s c ip ic i i c e ,  c a n  m a k e  th e  a d m in i s t r a ­

t io n  m o re  r e s p o n s iv e .1'’ P r o p o n e n t s  o l  

a n  a p p o in t iv e  A tto rn e y  G e n e r a l a r g u e  

th a t Itix fu n c t io n  i s  to  a d v i s e  th e  G o v e r ­

n o r  a n d  th e  G o v e rn o r  s h o u ld  In - p e r ­

m it te d  to  c h o o se  h is  a d v i s o r s .  T h e y  

lu -h o v e  th a t  th e  tw o  o f f i c i a l s  a r e  m o re  

lik e ly  to m a in ta in  th e  d o s e  a n d  h a r ­

m o n io u s  ic l a t in m h ip  th a t  is  n e c e s sa ry  

to t e f f e c t iv e  l ia is o n  i f  t h e  A tto rney  

G e n e r a l is  a p p o in t e d .  I l i s  o f f i c e  is  o n e  

th ro u g h  w h ic h  th e  G o v e r n o r  is  e x ­

p e c te d  to  d i s c h a r g e  h is  r e s p o n s ib i l i t ie s ,  

a n d  th e  t in v e n t o r  s h o u ld  t h e r e fo r e  e x ­

e rt iso  s o m e  c o n t ro l o v e r  it .

A d v o c a t e s  n |  a p p o in tm e n t  a ls o  e o n - 

i< n tl th a t th e  e le c t iv e  p r o c e s s  m a y  no t 

a s s u r e  p r o f e s s io n a l  c o m p e te n c e . T h e  

p r e s su r e s  o f  p o l i t ic s  a n d  th e  t im e  in ­

v o lv e d  in  c a m p a ig n in g  l im it  a n  A tto rney  

G e n e r a l 's  a b i l i t i e s  to  s e r v e  e f f e c t iv e ly ,  

a n d  m a n y  h ig h ly  c o m p e te n t  p e o p le  

w o u ld  no t b e  w i l l in g  to  u n d e r g o  th e  

i lec t io n  p ro c e s s .  T h e y  a l s o  h o ld  th a t  th e  

A tto rney  G e n e r a l 's  p r im a ry  fu n c t io n  is 

to  in te rp re t  th e  la w ;  th is  is  a  t e c h n ic a l 

t a s k  a m i s h o u ld  n o t  inv  o lv e  th e  e le c to r a l  

p ro c e s s .

Tin' Case lor Election
I lie- a r g u m e n t s  fo r  a n  e le c t iv e  A tln r - 

uey  G e n e r a l  w e r e  e lo q u e n t ly  s u m ­

m a r i/ r d  b y  A tto rn e y  G e n e r a l L o u is  J 

L e f k o w i t z  in  a  p o s it io n  p a p e r  s u b ­

m it te d  to  th e  N e w  Y o rk  C o n s t it u t io n a l 

C o n v e n t io n  in  1 9 (i7 . G e n e r a l I .e lk o v v i l z  

r e v ie w e d  th e  A tto rn e y  G e n e r a l’s  d u t ie s  

in  so m e  d e t a i l ,  p o in t in g  ou t th e y  w e r e  

p r e d ic a t e d  u p o n  h is  role- a s  a n  in d e p e n ­

d e n t  o f f ic ia l ,  a n d  c o i i f h id c d  th at:

T o  M in i  it u p - a n  e le c te d  A tto rn ey  G e n e ra l 
lia s  a m easu re  o f  in d ep e n d e n c e  a n d  a sem e  
n l p e rso n a l an d  d ite c l te s n om ib i li lv  in  the 
I o il *lic I la - elec tc-cl n f f ie ia l lia s  a  n a tu ra l an il

I "  S i .  •• g   .......  I cm I  l i l t  I I I I  I ' l l l  I I II V I l |
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im p e llin g  desire  lo  lie  crea tive  and  to ever 
l i s e  'nroader in itia tive  in the s r iv ic e  o f die 
pub lic I le  is  t ie e o f  the fear o f d ism issa l In  
any superior o ff ic ia l if  he shou ld  exercise 
contrary iin le p e iit lr iil judgm ent. H e is in tin 
best position  to render m ax im um  service- lo  
the P eop le  a n il rinporfnrfadvice to the Gov et- 
nor, lice L eg is la tu re  and  S tate departm ents 
and  agen c ie s I le  ra n  appear in Court mill 
out tear or fu ro r—an  atto rney in  the I u ltra  

and  finest sense  o f the w o rd ."

An e q u a l ly  s t r u n g  p o s it io n  in  la v  o r 

o f  e le c t io n  w a s  t a k e n  b y  A tto rney  

G e n e r a l W il l ia m  J .  S c o tt  b e fo r e  th e  

re c e n t  I l l in o is  C o n s t it u t io n a l C o n v e n ­

t io n ; h e  s t r e s se d  th e  A tto rn e y  G e n e r a l 's  

r o le s  o f  " g . i v c m m r n t  w a t c h d o g "  a n d  

" a t t o r n e y  fo r  th e  p e o p le "  a s  r e q u i r in g  

in d e p e n d e n c e  f ro m  th e  G o v e rn o r  

G e n e r a l S c o t t 's  tw o  p r e d e c e s so r s  c o n ­

c u r r e d  in  th is  p o s i t i o n 15

T h e  p r im a r y  a r g u m e n t  (o r  a n  e le c ­

t iv e  A tto rn e y  G e n e r a l is  th a t h e  is  a n  

a t to r n e y  fo r  a l l  o f  d ie  p e o p le , a n d  sh o u ld  

b e  c h o se n  Ivy th e m . 1 l e  is  th e  G o v e rn o r 's  

ady  iso r , b u t no t e x c lu s iv e ly ;  th e  G o v e r ­

n o r  is  m e re ly  o n e  a m o n g  m a n y  c l ie n t s  

tty m a k in g  th e  A tto rn e y  G e n e r a l 

d ir e c t ly  r e s p o n s ib le  to  th e  e le c to r a t e , 

lie  r e m a in s  s u b je c t  to th e  u lt im a t e  so u rc e  

' i f  p ow  e r  a n d  w i l l  b e  m o re  r e s p o n s iv e  

lo  p u b l ic  n e e d s . If is  fu r th e r  a r g u e d  th at 

th e  A tto rney  G e n e r a l h a s  im p m ta n l 

a d m in is t r a t iv e  a n d  le g a l  'u n c t io n s ,  

su c h  a s  p ro g r a m s  in  c o n su m e r  p rn - 

t e c l io n  a n d  e n v ir o n m e n t a l c o n t ro l .  In  

e x e c u t in g  th e se  fu n c t io n s ,  a n  A tto rney  

G e n e r a l is  a c t in g  a s  a n  a d v o c a t e  fo r  

th e  p e o p le , no t a s  a g e n t  n f th e  e x e c u t iv e  

b r a n c h . I l i s  d u t ie s  u s u a l ly  in c lu d e  

p ro s e c u t io n  o f  e le c t io n  v io la t io n s ,  

c o l le c t io n  o f  d e b t s ,  a n d  b r in g in g  o f  s u it s  

in  th e  n a m e  o f  th e  p e o p le ;  th e se  r e ­

s p o n s ib i l i t ie s  art- o u t s id e  th e  s c o p e  o f 

tho  G o v e rn o r 's  d u t ie s .

A n o th e r  a r g u m e n t  a g a in s t  th e  e o n -

l |  M l i ' t n i ' t  < .• m  r . t l  I  n *x I  l , i  U m a x ( ! /  / ' . o i lm i i  I'uih  f 
■ I / i  tm I  I t H f t t t f L  \|fum i t/ fit fit ltlf. In I * "i 
xfiti/riiHMt/ (  •*•!»«fifi# »r ( n n w u l h r  r n  f / i r  I  »■ *»»«t 

Ih .n u h  I n t . .  I I 'H T  \ l | . h . a  \  \
I .1 N i it i  lim n \i ilh/im I N n .ff \t lm nn i (it  <ii i,.t V '.f- 

.• I t l ln r is  1 .1 . !<• |«»;o

r e p t  o f  th e  A t to rn e y  G e n e r a l a s  c o u n s e l  

to th e  G o v e rn o r  i s  th a t  t h e  le g i s la t iv e  

b r a n c h  m ay  a l s o  t d y  o n  In in  lo r  a ch  ic e  

In  so m e  s ta te s . In* a l s o  h a s  r c s p o n s ih i l i  

t ie s  t o w a r d  t h e  ju d ic ia r y  b . a n c h .  s u c h  

a s  s e r v in g  a s  c o u r t  r e p o r t e r  T in t s ,  l ie  

sh o u ld  n o t h e  r e s p o n s ib le  to  a n y  s in g le  

b r a n c h  o f  g o v e r n m e n t ,  b u t  c a n  s e r v e  to  

s t r e n g th e n  c h e c k s  a n d  b a la n c e s  w i t h in

th e  s y s t e m
T h e  f e a r  o f  lo s s  o f  o f f i c e  s h o u ld  n o t 

d e te r  t h e  A tto rn e y  G e n e r a l  f ro m  i s s u in g  

an  o p in io n  S in c e  lu s  d u d e s  a r e  o f  th e  

h ig h e s t  o rd e r ,  a s  h ig h  a s  a n y  ju d ic i a l  

o f f ic e r ,  h e  s h o u ld  e n jo y  th e  s a m e  in ­

d e p e n d e n c e  a s  a  m e m b e r  o f  th e  ju d ic i ­

a r y .  H e  s h o u ld  n o t l i e  a  c r e a tu r e  o f  th e  

G o v e n io r .  h u t  s h o u ld  r e n d e r  o p in io n s  

so le ly  o n  th e  b a s i s  o f  la w .  l i e  s h o u ld  

n o t b e  th e  a d v o c a t e  fo r  a  p a r t ic u la r  

a d m in is t r a t io n ,  b u t  s h o u ld  h r  f r e e  to  

o p p o se  p o l ic ie s  w h ic h  l ie  c o n s id e r s  

in c o n s is te n t  w i t h  th e  law  a n d  to  in ­

v e s t ig a t e  a p p a r e n t  w r o n g d o in g .”

In  r e fe r e n c e  lo  th e  a r g u m e n t  th a t 

h a rm o n y  m u st e x is t  b e tw e e n  th e  G o v e r ­

n o r a n d  th e  A tto rn e y  G e n e r a l ,  it i s  

n o te d  th a t th e  A t to rn e y  G e n e r a l in  

o v e r  o n e - th ir d  o f th e  ju r i s d ic t io n s  i s  tf 

a  d if f e r e n t  p o l i t ic a l  p a r t y  th a n  'n e  

G o v e rn o r  W h i le  c o n f l ic t s  u n d o u b te d ly  

re su lt  f ro m  su c h  p a r t i s a n  d i f f e r e n c e s ,  

e f f e c t iv e  w o r k in g  r e la t io n s h ip s  a p p a r ­

e n t ly  a r e  m a in t a in e d  in  m o st  s t a t e s .  In  

r e fe r e n c e  to  th e  a r g u m e n t  th a t a n  ap­
p o in te d  A tto rn ey  G e n e r a l  i s  a  l io n -  

p o l it ic a l t e c h n ic ia n ,  it  i s  n o te d  th a t  a  

e r c n t  a p p o in t e d  A tto rn e y  G e n e r a l 

r e s ig n e d  to  s e r v e  a s  c h a ir m a n  o f  a  S e n ­

a to r ia l c a m p a ig n  c o m m it t e e ,  w h i l e  

a n o th e r  w a s  p r o m in e n t ly  m e n t io n e d  a s  

a  G u b e rn a to r ia l c a n d id a t e .  A p p o in t ­

m e n t  d o e s  n o t  n e c e s s a r i ly  r e m o v e  th e  

o f f i c e  f ro m  p o l i t i c s .

A tto rn e y  G e n e r a l  C la r e n c e  M e y e r  n l  

N e b r a s k a ,  in  r e s p o n s e  to  t in  a r g u m e n t
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th a t (h e  G o x e n io r  s h o u ld  h e  a b le  lo  a p ­

p o in t  h is  -Attorney G e n e r a l ,  s . i v s  th a t 

" T h e  p r e s id e n t  o f  a  la r g e  c o r p o r a t io n  

(/ in  v no/ n a m e  t h e  g e n e r a l  c o u n s e l  

t h i s  is  d o n e  b y  th e  b o a r d  o f  d ir e c to r s  

a n d  in  so m e  c a s e s  l l i r i r  a c t io n  m u s t  l i e  

c o n f irm e d  b y  a v o t e  o f t h e  s t o c k ­

h o ld e r s . "  B e c a u s e  n l  t h is ,  " t h e  same* 

g e n e r a l  c o u n se l s e e s  a  g o o d  m a n s  

p r e s id e n t s  c o m e  a n d  g o . " ”

In  h is  r e m a r k s  to  a  le g i s la t iv e  c o m ­

m it t e e  w h ic h  w a s  c o n s id e r in g  a  c o n ­

s t it u t io n a l a m e n d m e n t  to  m a k e  t h e  o f ­

f ic e  a p p o in t iv e .  G e n e r a l M e y e r  m e n ­

t io n e d  s e v e r a l  a r g u m e n t s  in  a d d it io n  

to  th o se  u su a lly  a d v a n c e d  b y  p r o p o ­

n e n t s  o f  e le c t io n . T h e s e  in c lu d e d  th e  

f o l lo w in g  p o in ts :  th e  G o v e r n o r  c a n

a p p o in t  m e n  w it h  le g a l  t r a in in g  to  h is  

s lo t (  i l  h e  f e d s  h e  n e e d s  l a w y e r s  o f  

h is  o w n  c h o o s in g :  m u c h  o f  th e  A tto r ­

n e y  G e n e r a l 's  w o r k  i s  in  a r e a s  in  w h ic h  

th e  G o x e n io r  h a s  l i t t le  o r  n o  in t e r e s t ,  

s u c h  a s  a d v i s in g  coun ty  a t t o r n e y s  a n d  

h a n d l in g  ro u t in e  c r im in a l  a p p e a l s ;  th e  

G o v e rn o r  i s  o n ly  o n e  o l  m a n y  s t a te  

o f f i c i a l s  w h o m  th e  A tto rn e y  G e n e r a l 

a d v i s e s ;  a  G o v e rn o r  c a n  m a k e  m is t a k e s  

in  a p p o in t in g  so m e o n e  to  t h e  o f f i c e  o t 

A t to rn e y  G e n e r a l:  in  m o st  s t a t e s ,  ( l i e  

G o v e rn o r  h a s  c o n t r o l o v e r  l a w  e n f o r c e ­

m en t o f f ic e r s .  G e n e r a l M e y e r  q u o te s  

in  c o n c lu s io n  f ro m  th e  r e m a r k s  o f  a  

d e le g a t e  to  th e  1921) C o n s t i t u t io n a l  

C o n v e n t io n  in  N e b r a s k a :

II there is  an y  m an w h o  ho ld s o ff ic e  in  th is 
state and vvlm should  lie  e lected  l iv . and  
re spon sib le  to the peop le  of (h e  state , it 
shou ld  l ie  d ie  A ttorney G enera l T h e  head  
n f th e  s la te  may h a v e  good  judgm en t in  Ins 
appo in tm en t, tie m ay  h e  a b le , from  his 
experience , to appo in t an  exce llen t m an to 
act a s  A ttorney G enera l, hu t I d o  not B e ­
lie ve , under o rd ina ry  c ircum stance s, that 
the judgm ent n f one m an is  b e lte r  than  
the com b ined  judgm en t n f  th e  e le c to rs o f 
d ie  S la te  f N eb ra ska  on  d ia l p ro |» is i l i in i .  
an d  an Airorney G rn e n il shou ld  b e  a  ch eck  
upon  a ll l l ie  o ff ic e r s ill the s ta le , a n il lic­
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* lnm lil lie  free , i l  n ece ssary , lo  p ro ceed  
a g a in st  am  departm ent o r a ga in st am  o ff ic e r  
m  t in -s ta le . I d o  lin t w an t Ins h a n d s  tied : I 
do  not w ant h im  In In* re sp o n sib le  In  ,iu> 

in d iv id u a l or to any p art icu la r d r |ia r l tm 'i i l  
I w an t h im  free  in  the  d isc h a rg e  nf h is
d u t ie s *’

N o  r e c e n t  o r  c u r r e n t  a r g u m e n t s  d r  

l e n d  th e  p ro p o s it io n  th a t c i t h e r  th e  

le g is la t u r e  o r th e  c o u r t s  s h o u ld  a p p o in t  

th e  A tto rn e y  G e n e r a l:  a p p o in tm e n t  is  

v ie w e d  a s  a n  c v e e t it iv e  fu n c t io n  It is  

a s s u m e d  th a t th e  A ttorney G e n e r a l is  

lo g ic a llv  a  m e m b e r  o l  th e  a d m in i s t r a ­

t iv e  b r a n c h  o f  g o v e rn m e n t ,  im t th e  

le g i s la t iv e  o r  ju d ic ia l .  F u r th e rm o r e ,  h i s  

im p a r t ia l ity  in  r e n d e r in g  o p in io n s  o n  

le g is la t io n  c o u ld  b e  im p a ir e d  it h e  r e ­

m a in e d  r e s p o n s ib le  to  th e  le g i s la t iv e  

b> dv T h e  A ttorney G e n e r a l r e p r e ­

ss i l l s  m an y  fa c e t s  o f  th e  s t a t e  b e fo r e  

t h e  c o u r t  o f  th e  s t a t e .  M id i b e in g  th e  

c a s e  t h e i r  a r e  o lw  io n s  a r g u m e n t s  a g a in s t  

p e r m it t in g  t h e  ju d g e s  to  s e le c t  o n e  n l  
th e  a d v o c a t e s  in  a  c a s e

Confirmation nI .Ap/m/n/mriif

In  a l l  s i \  s t a le s  w h e r e  t h e  G o v e rn o r  

a p p o in t s  th e  A tto rn e y  G e n e r a l  o n  a  

r e g u la r  b a s i s ,  f lu - a p p o in tm e n t  i s  c o n ­

f i rm e d  by e it h e r  th e  S e n a t e  (H a w a i i .  

N ew  J e r s e y .  P e n n s y lv a n ia .  AA 'yom ing) 

b o th  h o u se s  o f  th e  L e g i s la t u r e  I A la sk a  I 

o t I n  th e  C o u n c i l  (N e w  I l a i n p s h i i e t  

C 'o id ii i- . ia t io n  in  P e n n s y lv a n ia  r e q u ir e s  

a  tw o - t h ir d s  v o t e  o f  a l l  th e  m e m b e r s  

o f  tin* S e n a te .

In  P u e r to  H ie o  a n d  th e  V ir g in  I s la n d s  

c o n l i r m a l in n  is  a ls o  b y  th e  S e n a te . T h e  

C O  A G  q u e s t io n n a ir e  fro m  G u a m  in d i ­

c a t e d  a p p o in tm e n t s  a r c  m a d e  w it h  

“a d v ic e  a n d  c o n s e n t "  o f  th e  le g is la t u r e ,  

w h e r e a s  S a m o a  m e n t io n s  (h a t  a p p o in t ­

m e n t  is  by th e  G o v e rn o r , w i t h o u t  in d i 

e a t in g  a n y  m e c h a n ism  lo t  c o n f irm a t io n .

T h e  A d v iso ry  C o m m is s io n  o n  In t e r ­

g o v e rn m e n t a l H e la t io n s  s u g g e s t e d  c o n ­

s t itu t io n a l p r o v is io n  lo r  a  sh o r t  b a llo t  

lo r  s la t e  o l l i c i a l s  p t o v id e s  lo r  S e iu i l iu i a l

IV  .......   I M l V 't lm m  I IIIII I I IH M .S  1'IU
I l l \ s  1111 l ln v v t  I I I S ' I S. |  | l  « \ SI M l III
S I III. \ s |,  V Mlh

c o n f irm a t io n  T h e  M o d e l S t a le  C o n s t i t u ­

t io n  o f  th e  N a t io n a l M u n ic ip a l  l  e a g u e  

d o e s  no t m e n t io n  c o n f irm a t io n .  T h e r e  is 

n o  e x t e n s iv e  l it e r a tu r e , a n d  p re su m a b ly  

n o  v ig o r o u s  a r g u m e n t s  to  b e  m a d e ,  o n  

th e  p r e c is e  m a n n e r  in  w h ic h  a p p o in t ­

m e n t s  a r c  tu  l i e  c o n f irm e d .  A lth o u g h  

a l l  P e n n s y lv a n ia  A t to rn e y s  G e n e r a l o l 

re c e n t  y e a r s  h a v e  b e e n  in  th e  same 
p o l i t ic a l  p a r t y  a s  th e  G o v e rn o r , th e  r e ­

q u ir e m e n t  o l  a p p r o v a l  o f  tw o - t h ir d s  o f  

a l l  e le c te d  m e m b e r s  o f  th e  S e n a t e  (o r  

c o n f irm a t io n  o f  the* ' r n c y  G e n e r a l 

g iv e s  tlu* m in o r it y  p  c o n s id e r a b le  

lev e r a g e  o v e r  a p p o in tm e n t s  AA'e c a n n o t  

n o w  a s c e r t a in  w h e t h e r  th is  h a s  c a u s e d  
p ro b le m s .

1 .4 2  L e n g t h  o f  T e rm  a n d  S u c c e s s io n

T h ir t y - e ig h t  s la t e s  p r o v id e  a  fo n r -  

y e a r  te rm  fo r  d ie  A tto rney  G e n e r a l a n d  

n in e  p ro s  id e a  tw o -y e a r  te rm . T o nn e  s s e e  

s e t s  th e  te rm  a t e ig h t  y e a r s  a n d  N ew  

l l a m p s h f t c  a t  f iv e . In  A la sk a . G u a m . 

P u e r to  H ieo . a n d  th e  A 'irg itt I s la n d s ,  th e  

A tto rn e y  G e n e r a l i s  a p p o in t e d  (o r  a n  

in d e f in it e  te rm . S a m o a  s t ip u la t e s  th a t 

h e  is  a p p o in t e d  fo r  a  m in im u m  o f ’w o  

y e a r s .  T a b le  1 .41  s h o w s  th e  le n g t l <d 

te rm  a n t i  s u c c e s s io n

Trend Tmenrd  L o n g e r  Terms 

T h e  t r e n d  is  c le a r ly  t o w a r d  lu n g e r  

l e t i i i s .  M o st s t a l e s  in i t ia l ly  l im it e d  

t e r m s  o f  o f f i c i a l s  to  o n e  o r  tw o  y e a r s ,  

o i l  th e  th e o ry  th a t f r e q u e n t  e le c t io n s  

k e p t  g o v e rn m e n t  c lo s e r  to  th e  p e o p le  

a n d  p r e v e n t e d  th e  a c c r e t io n  o f  p o w e r  

I n  e le c te d  o l l i c i a l s .  M any  s t a t e s  p r o ­

h ib it e d  s u c c e s s iv e  t e r m s  o n  th e  th eo ry  

th a t  o f f ic ia l  p o w e r  m u s t  b e  l im it e d  a n d  

th e r e  w a s  n o  p a r t ic u la r  v ir t u e  in  c o n ­

t in u ity  o f  o f f ic e -h o ld in g .  These a r g u ­

m e n t s  m ay  h a v e  b e e n  c o g e n t  a t  a  t im e  

w l ic n  A tto rn e y s  G e n e r a l h a d  re la t iv e ly  

f e w  d u t ie s  to p e r fo r m , a s  th e  ti tn p o ra rv  

a b o lit io n  o l  th e  o f f ie e  in  so m e  jt ir is d ic -  

Iif>iis in d ic a t e s  w a s  th e  e a s e , a n d  th o se  

d u t ie s  w e r e  r e la t iv e ly  w e l l  d e l i i i e d  

P ie s e n t  A tto rn e y s G e n e r a l h o w  c u t  

i  a t im  it e l l e e t i s e b  o p e iu t e  w i t h  a  tw o

y e a r  te rm , w h ic h  d o c s  no t a l lo w  t im e  

to m a s te r  th e  d u t ie s  a n d  r e s p o n s ib i l i t ie s  

o l th e  o f f ic e .  N e ith e r  sh o u ld  t in  v b e  

s u b je c t e d  to  th e  c o n t in u in g  c a m p a ig n  

r e q u ir e m e n t s  im p o se d  b y  a n  e le c t io n  

e v e ry  tw o  y e a r s .
T h e  n u m b e r  o l A t to rn e y s  G e n e r a l 

s e r v in g  tw o -y e a r  t e r m s  d e c l in e d  f ro m  

tw e n ty  -o n e  in  1 9 7 7 . to  e ig h t e e n  in  1 9 5 0 . 

to  th e  p re v en t n in e .1 A r iz o n a  w e n t  

f io m  tw o  to  fo u r  s c a t s  in  1 9 7 0 . a n d  

W is c o n s in  d id  s o  in  197 1  A p p a re n t ly  

o n ly  o n e  ju r i s d ic t io n  h a s  e v e n  g o n e  

f ro m  a  fo u r -y e a r  lo  a  tw o -y e a r  te rm : 

t h is  o t c u r r e d  u n d e r  M is so u r i 's  I S 8 5  C o n ­

s t itu t io n . w h ic h  w a s  a d o p te d  d u r in g  

R e c o n s t r u c t io n . I t s  1 S 7 5  C o n s t it u t io n  

re s to re d  th e  fo u r -y e a r  te rm .
M ic h ig a n 's  1 9 6 3  C o n s t it u t io n  le n g t h ­

e n e d  th e  A tto rn e y  G e n e r a l 's  te rm  Im m  

tw o  It* fo u r  y e a r s ,  a s  d id  N o rth  D a k o t a  

in  1 9 8 1 . M in n e so ta ’s  f ir s t  fo u r -y e a r  

A tto rn e y  G e i ie r a l w a s  e le c t e d  in  19 5 8 .  

N e b r a s k a 's  in  19fi(> N evv M e x ic o 's  

p ro p o se d  C o n s t itu t io n  o l  1 9 8 9  in ­

c lu d e d  a p r o v is io n  fo r fo u r -y e a r  t e rm s , 

b u t w a s  d e fe a t e d  a t tlu* p o lls ,

Arguments for Longer Terms 

C o m m e n t s  b y  m e m b e r s  o f  A tto r ­

n e y s  G e n e r a l 's  s t a f f s  in  s ta t e s  w ith  th e  

tw o -y e a r  te rm  in  1 9 6 3  to  th e  C o m m it ­

te e  o n  th e  O f l i c e  o f  A tto rn e y  G e n e r a l 

w e r e  u n ifo rm ly  c r i t ic a l ,  a s  th e  f o l lo w ­

in g  e x c e rp t s  s h o w :

T h e  Attorney G enera l's txvn-vear te rm  dues 
crea te  m any  p rob lem s, nam ely la ck  n ( co n ­
tinu ity  o f o ff ic e  procedure w hen  a nevv At­
torney G eneral is  elec ted, rap id  tu rnover ol 
personnel, and  a  great am iiun l ot n inncv re ­
qu ired  lo r r a t  h  po lit ica l cam p a ign  

T he  most ob v io u s p rob lem  e n s i le d  liv  the 

tw o -year term  is th e  frequency  n l cam pa ign  

requ irem ents.1

M a in e  s a id ,  in  1 9 8 3 . th a t th e r e  w e r e  n o  

p ro b le m s  v n m e m in g  th e  tw o -y e a r  

te rm  1

f it  19(19. h o w e v e r ,  th e  A ttorney G e n  

e n d 's  o f f ic e  s a id  th at:

T he  in crease  in  w o rk  requ ired  o f tin- l ) r  
p .irtineut e t  A ttrmrv G r iir r . i l h as ic a i lied  
the point w here  a  fu ll tim e A lfuruev G en  
e ra l is needed  A priqierty q u a lif ie d
attorney t a n n d  a f lo rd  to accep t the p o s i­
tion on a (n ll-tu n e  b a s is  lo r  a t ssu .y ea r t r im  

K lf o r t s  fo r  a  fo u r  y e a r  I . ir e  r e g u ­

la r ly  d e f e a t e d  in  S o u th  D a k o t a ,  w h e r e  

th e  A ttn m ev  G e n e r a l r e p o r te d  to  

C O  A C .  th at:

T tie tw o -year term  frit the A ttorney G e n u a l 
does u o .itc  se riou s p rob lem s. P e rh ap s m ust 
s e r io u s! '. il h as the e ffe c t ot f l ir t in g  the  At- 
tnrnrv G enera l in to  an  a lm ost routicuuiilx 
po litica l cam p a ign  T h a i m akes it im pera t ive  
itia t the Attorney G enera l l ie  ou t o l liis o f ­
f ice  a  great d> i t  a t le m lin g  tom lio n s w h ic h  
are  str ic tly  po lit ica l in natu re or con sequen t os 
rather than g iv in g  h is  tim e  to the operation s 
and  effic iency  ot h is o t f ic r  T in* tune lim its  
o f  the term  d o  not a llow  the  Attorney G en ­
e ra l su ffic ien t opportun ity to d e sc ln p  p ro ­
gram s. particu larly  w hen  they  are  con tro ­
v e rsia l. h r r a m c  they cannot h e  eva lu ated  
properly  b e fo re  the next e le c tion  is  at h and  
Seve ra l attem pts h ave  been  m ad e  to am end  
the C en st it iilio n  to p ro v id e  a  (oo r-year term  
for tile  Attorney' G enera l a s w e ll a s  fur o ther 
constitu tional o ffice rs. T he re  lia s a h su y s  
been  con sid e rab le  support (or d ie  p ropo sa ls 
from  both the n ew s m ed ia and  tlu- le g is la to rs, 
hut for som e reason  it has n eve r su cceeded  

i i i  p a ss in g *

1 .4 3  S u c c e s s io n  lo  O f f ic e  

T h e r e  a r e  f e w  r e s t r ic t io n s  tu t At­

to rn e y s  G e n e r a l s e r v in g  s u c c e s s iv e  

te rm s . T h e r e  a r e  m u r e  o n  th e  G o v e r ­

n o r , w h o  m a y  no t s u c c e e d  h im s e l l  in  

e le v e n  s t a le s ,  a n d  in  t w e lv e  o th e r s  

m a y  serve o n ly  tw o  t e r m s 1 H o w e v e r .

I  | l i ,  f  i . l  S l i l i  ( . W n i i i i n i o  M U . III I l ly , l i |
m i s i m i s pur ere 
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Hu n - . ir e  su c h  ic s t r ie t io n s  on A tto rney s 

G e u e i a l  in  on ly  th r e e  s ta te s  K e n l t ic k v .  

N e w  M e x ic o  a n d  A la b a m a . O n lx  

k i i i l n i k y  p ro h ib it s  i im i i c i l i a l e  s u e -  

i i s s io n  N ew  A le s ic o  r e s t r ic t s  th e  At­

to rn ey  G e n e r a l lo  tw o  s m i e s s i s e  tw o -  

y e a r  le i  m s  a n d  A la b a m a  to  tw  o  s n i -  

d ' s s i y e  lo n r -y e a r  t e r m s  A la b a m a  fn r -  

m e ih  p r o v id e d  to r  on ly  o n e  t e rm . Im t 

a  19 0 S  a m e n d m e n t  p i r u i l t t e d  th e  l im it e d  

s i ic r  e s s io n

H is to r ic a l d a ta  o n  p a s  I r e s t r ic t io n s  

a r e  la c k in g .  Im t g o o d  se n s e  h a s  le d  

t o w a r d  t h e ir  e l im in a t io n .  T h e  A lo d e l 

S ta te  (a m s t i t u t io u  p e r m it s  s u c c e s s io n  

in  th e  o f f ic e  o f  G o v e rn o r  b e c a u se :

t h e  m a in  a rg um en t fa v o r in g  n s t r u t in n  in 
d ie  I. rm  *»! d ie  g m r r i v t  is tea r n l boss ism  
mi I ' l  Tj'elu.iIinn th rn ugb  use e l the p o sv rrs  o l 
d ie  o i l i e r  T h is  is a lw a y s  a p n ss iliit ilv  Im t 
t i le  h i ’ l t r r  i l ig ii in e i lt  seem s against any te rm  
o l  i f s t r u  tton  l im ita tion s  o f  tins K ind re -  
s l i i t l  t i le  righ t ' I tin- p e o p le  l o  |i.tss ju t lg  
u ie n l u p o n  d ie  qu a lity  o f  th e  g u h e rn a lu r i .i l 
s i r s  i d  p e r t o r im d  (n r  th em  an d  lln is  e lim i 
na tes fr . i tn  tin- (u  td th e  o n e  c an d id a te  ab ou t 
w lio in  d ie  v o le t s  u su a lly  kn ow  th e  must 
F ro m  a program  p o li ty  p o in t o |  s i c e ,  a 
re s t r i r t io n  o n  s e rv ic e  in o f li t - c  a lfc c t s  tin- 
gov m in t ' s  ab ility  to  d e v e lo p  an d  im p lem en t 
a lo n g -ra n g e  p lan  ’
T h e s e  a r g u m e n t s  a p p ly  w i t h  e q u a l 

v a l id i t y  to  th e  o f f ic e  o f  A tto rney  G e n ­

e r a l

N A A G . r e c o m m e n d s  th a t th e  

A P iu n ey  G e n e r a l s h o u ld  s e r v e  fo r  a 

m in im u m  te rm  o! fo u r  y e a r s  a n d  s lu u itd  

b e  a l lo w e d  lo  s u c c e e d  h im s e l l  A 

sh u t t e r  te rm  m a k e s  it d i l l  n u l l  lo i  h im  

to  d e v e lo p  a n d  e s e c u le  p to g r a m s .  

b u i ld  a  s t a f f ,  o r  o t h e r w is e  l i i t K l i im  e f ­

f e c t iv e ly .

1.4-1 R e m o v a l f ro m  O f f ic e

T h e r e  a r e  s e v e r a l  m e c h a n ism s  (o r  

r e m o v in g  A tto rn e y s  G e n e r a l:  im p e a c h ­

m e n t . r e c a l l ,  o r  t e n m v a l b y  th e  G n y e i-  

i i i i r  th e  le g is la t u r e ,  o r  th e  c o u r t s .Iiniwiu linn nl
(>1 th e  t i l l s  11imi ju r i s d ic t io n s  I h it lv -

s ix  p r o v id e  (o r  im p e a i l in i r n t .  It is  th e  

n n lv  in e lh o d  o l  r e m o v a l p r o v id e d  m 

tw  e n ly -o n e  o f  th e s e  j i i r i s t l ic t in n s .  Im ­

p e a c h m e n t  p r o c e s s e s  v a r y .  P ro fe s s o r  

(T v  d o  F  S n id e r  o f  th e  I 'D iv e r s it y  o l 

I l l in o is  d e s c r ib e s  d ie  t y p ic a l  p n ir e s s -

Im p eaeh in rn t |im c e rd in g v  a re  in stitu ted  in 
d ie  lo w er hnuse o f the leg is la tu re  liy the 
ii'.lrodr.cliou o f a rc so lu lion  ot un p r.u  lim eiit 
Such  a rc so lu lio n  m av  h e  in troduced  b \  am  
hnuse m rin b p r, w hereupon  the m atter is re 
fe in -d  to  a ro m m it lr c  tor in ve stiga tio n  an il 
report On the b a s is  n f the com m ittee 's 
fin d in g s an d  recom m endation s, the hnuse 
d ec id e s w hethe r o r  not to v o le  ch arge s in 
the fo rm  of ‘a r t ic le s o f im peachm en t ’ In 
most sta te s a s im p le  m ajority vo le  in  the 
hum p is  w i lf ir ie n l to im peach . a lthm ich  a  
less state s leqm re  a tssu -th irdv vote II 
tin- l i iu u e  votes m favo r ot m ipPiH 'liment. il 
tran sm its a copy ot the ch a rg e s lo  d ie  senate 
w h ich  re so lve s it se lf  intn an  im peachm ent 
iu n it  to try the ea se  A board  o f m anagers' 
is con stitu ted  b y  the house Irom  am ong its 
m em bers in  p ro se in te  the p ro ceed in g s lie - 
fore the senate T h e  a te n se d  o l f in a l  is 
en titled  lo  b e  represen ted  by iiiu m iT . and 
the en tire  p ro ceed in g s are  conducted  in  a 
m anne r sim ila r to p io in h ir e  b e fo re  the 
regu lar cou rts AAlieu d ie In k in g  o l le s li 
lliony and  the presentation  o l ev id rm e  b a se  
been  com  h id ed , d ie  senate so le s  upon till* 
q u is l io n  o f t n m it t io n  ot acqu itta l A Isso- 
i l i i id s  vote -  in  som e sta le s o f a ll m em bers 
and  in  o th ers m erely ot tho se  present -  is 
i ird iu a iils  neee ssatv  t o c o n sK t  . t h e c o n ­
sequence s o l im peachm ent may a im  xarv 

P r o f e s s o r  S n id e r  a d d s  th at: 

to a few  s la te s the judgm ent is lim ited  lo 
rem ova l Irom  u l lu e .  Imt iin ire  iiiu iit io n lv  it 
max a lso  ItuTiidi' d isq u ah fic a t iiu is  Itou i 
ho ld in g  a ils  s ta le  u t l l i e  ill d ie  fu ture Most 
co u st ilu le u is  expressly  except iu q ie .lth u ie iit  

e a se s Irom  (l ie  g o se r in ir 's  p ardon ing  pu sse r 
M on u se r , a  person vs tin l ia s b een  im peached  
m ay . s v lu d ir r  o r nu t lie  is  co nv ic ted  on  the 
in q u su  Im ien l e lia rge s . l ie  p ro si c iile r l in  d ie 
ord inary eu u rls  for am  cr im in a l a i t  w h ich  
be m as l ia s e  eo inm itted  1

In  N ew  Y o ik  l lm  ju d g e s  id  th e  (.T u n I 

o t  A p p ea ls  th e  s t a le ' s  h ig h e s t  m i n i  

s it  w i t h  th e  m e m b e r s  o l l l t e  S e n a te  a s  a

s x  ,ii tut ' I  ,k i.i: > ,m  •. i . .. - vii in t i  si v t l  mix
s i  111 III e .  m i , , ,1 , I'm I o

I m  i, I «•,s l.i vxii I 'll y x s i y n  v x i ' l i i t  si
i M M  i ,x v ii X I q M . em,

co u rt n f  im p e a c h m e n t .  In  N e b r a s k a ,  

im p e a c h m e n t  c h a r g e s  a r e  p r e fe r r e d  by 

th e  u n ic a m e r a l  L e g i s la t u r e  a n d  tr ie d  

b e fo r e  th e  S t a le  S u p r e m e  C o u r t .  In  

M is so u r i, im p e a c h m e n t s  a r e  t r ie d  Im ­

b u e  th e  S u p r e m e  C n it r l  a f t e r  c h a r g e s  

a r e  f i le d  b y  th e  H o u s e  o l  H e p re se n la -  

l iv e s .
An im p e a c h m e n t  p ro c e e d in g  i s  r a r e , 

a n d  i s  u s e d  o n ly  u n d e r  th e  m o st  e x ­

t r a o rd in a ry  c i r c u m s t a n c e s .  A p p a r e n t ly , 
th e  la s t  im p e a c h m e n t  t r ia l  o l  a n  A llo r -  

ney G e n e r a l w a s  in  K a n s a s  in  1 9 3 4 . T h a t  

a c t io n  r e su lt e d  in  a n  a c q u it ta l .- ' W h a t -  

e x e r  a r e  th e  p r e s c r ib e d  g r o u n d s  fo r  

im p e a c h m e n t , d ie  m e th o d  i s  n o t a  c o m ­

m o n  m e a n s  o f  r e m o v in g  o f f i c i a l s .  It 

c a n  b e  u t i l i z e d  o n ly  w  h e n  th e  le g is la t u r e  

is  in  s e s s io n  a n d  i s  q u it e  l im e - c o n s iu n in g .

Alternative llenw vn l Processes 

F if t e e n  s t a t e s  w h ic h  p r o v id e  fo r  

im p e a c h m e n t  a ls o  p r o v id e  a lt e r n a t iv e  

r e m o v a l p ro c e s s e s .  In  th e  ten  ju r i s d ic ­

t io n s  w h e r e  th e  G o v e rn o r  a p p o in t s  th e  

A tto rn e y  G e n e r a l ,  h e  m a y  a ls o  r e m o v e  

h im  In  H a w a i i ,  t h e  S e n a t e  m u s t  c o n ­

se n t lo  s u c h  r e m o v a l .  I n  N e w  J e r s e y ,  

th e  A tto rn e y  G e n e r a l c a n  h e  r e m o v e d  

b y  th e  G o v e rn o r  lo r  c a u s e  o n ly  a f t e r  

a n  o p p o r tu n it y  to  b e  b e a r d  l ia s  b e e n  

g r a n te d . In  N e w  H a m p s h i r e ,  tlu* G o v ­

e rn o r  a n d  th e  C o u n c i l  m a y  r e m o v e  th e  

A tto rn e y  G e n e r a l o n  a d d r e s s  o f  b o th  

b r a n c h e s  o f  th e  le g is la t u r e .  F i v e  o th e r  

s ta t e s  p r o v id e  fo r  G u b e rn a to r ia l r e ­

m o v a l o f  th e  A tto rn e y  G e n e r a l .  In  

M a in e , th e  G o v e rn o r  a n d  C o u n c i l  m a y  

r e m o v e  o n  a d d r e s s  n f  b o th  b r a n c h e s  

o f  th e  le g is la t u r e .  In  N evv Y o r k , r e ­

m o v a l i s  b y  th e  G o v e rn o r  a n d  th e  S e n a te . 

T h e  G o v e rn o r  o f  A r k a n s a s ,  u p o n  a d ­

d r e s s  o f  tw o - th ir d s  o f  th e  m e m b e r s  o f  

e a c h  h o u se  o f  th e  le g is la t u r e ,  m a y  fo r  

g o o d  c a u s e  r e m o v e  th e  A tto rn e y  G e n ­

e r a l .  In  M ic h ig a n  a n d  W e s t  V ir g in ia ,  

th e  G o v e rn o r  m a y  r e m o v e  h im  w ith o u t  

th e  c o n se n t  o l  a n o th e r  au th o r ity

T h e  le g is la t u r e  s t a n d s  a lo n e  a s  a

2 S i n  I i" *  l im n  I ' l i o i . i i '  '  I '11-

r e m o v in g  a u th o r ity  in  p r o c e e d in g s  o lh r i  

th an  im p e a c h m e n t  in  e ig h t  s t a le s  R e ­

c a l l  l l t a v  b e  u se d  In  lo m n w  t in  A tb u -  

tU'v G e n i t a l  in  A r izo n a  C o lo r a d o  

L o u is ia n a .  N o rth  D a k o t a .  O re g o n .

AA n s l i in g to n . a m i W is c o n s in ;  l i e  ix a n  

e le c t iv e  n f l i c r r  m  a l l  n f  t h e s e  s t a le s  

I ’rn fe x so r  S n id e r  e v a lu a t e s  t h e  r e c a l l  

p ro c e d u re  a s  f o l lo w s -  

Herat! p ro v is io n s w h e re  d ie s ex ist h av i 
been u sed  hut sparing ly  I l ie  re c a ll is
som etim es critic iz ed  on the g ro und s d ia l it 
in so ls e s  a  further len g th en in g  o f the ba llo t.
On the other h an d , it has b een  con tended  
that, w ithout the re ca ll a s  a m ean s o f h o ld in g  . 
to areoun t o ff ic ia ls  v e sted  w ith  w id e  up . 
p o in tin g  pow ers, the sho rt b a llo t w o u ld  not 
j ie  p rac tica l P ro v is io n  tor th e  re c a ll may 
m ake  il  po ssib le  to  leng then  o ff ic ia l term s 
w ithout im pa ir in g  popu lar con tro l, hut in  iv 
a lso  h e  u sc il by fac tio n s d e fe a ted  in  an  e le c ­
tion In  continue the e lec tion  f igh t or to 
h arass the w inne rs w h ile  in  o ff ic e  '

L o u is ia n a  r e p o r ts  th a t th e  d i s t r ic t  c o u r t  

m a y  r e m o v e  th e  A t to rn e y  G e n e r a l ,  a n d  

M a r y la n d  in d ic a t e s  th a t  r e m o v a l  i s  a t ­

te n d a n t  lo  a n y  c o n v ic t io n  in  a  co u r t  o l  

la w .
/As a  re su lt  o f  a  c o u r t  d e c i s io n ,  a n  

A r iz o n a  A tto rn e y  G e n e r a l w a s  r e m o v e d  

f ro m  o f f ic e  in  1 9 1 7 , h a v in g  b e e n  a d ­

ju d g e d  g u i l t y  o f  c o n s p ir in g  to  v io la t e  t h e  

g a m b l in g  la w s  o f  th e  s t a l e .  T h e  G o v e r ­

n o r  c o n s id e r e d  th e  o f f i c e  v a c a n t  a n d  

a p p o in te d  a  n e w  A tto rn e y  G e n e r a l .  T h e  

fo rm e r  A tto rn e y  G e n e r a l ,  h o w e v e r . 

r e fu s e d  to  v a c a t e  h i s  o f f ic e .  S u b s e q u e n t  

c o u r t  a c t io n  a f f i r m e d  tin* v a l id i t y  o l a n  

a c t  w h ic h  p r o v id e d  th a t a n  o f f i c e  

w o u ld  l i e  v a c a n t  i f  i t s  in c u m b e n t  s s a s  

c o n v ic te d  o f  a  fe lo n y . T h e  c o u r t  r e a ­

so n e d  th a t th e  p o w e r s  o f  im p e a c h m e n t  

w e r e  a n  a d d e d  p ro te c t io n  f o r  th e  p u b ­

l ic ,  n o t  th e  s o le  p ro te c t io n .1 S e c t io n  

l . f i  t l i s c u s s e s  th e  A t to rn e y  G e n e r a l 's  r e ­

la t io n s h ip  to  th e  b a r ,  a n t i p o in t s  on ! 

th a t d is b a rm e n t  p r o c e e d in g s  m a y  b e  

b ro u g h t  a g a in s t  a n  A tto rn e y  G e n e r a l .

I  N u n  It  •  v«<|H(( i t n f r  I  .t l  | ( i T  N
I  \tnh- » i  it I l i t  (  i t r iM 't r  • Sntfih in, («*• i n  

| vh|* 2»l f l ' i i v



1 .1 5  F i l l i n g  V n c a n c ic i

I lu l l ' .in  l o u r  m e lh n d s  n l f illin u  
1 .11 m u  iex m  fh o  o l l i t  e  o l  .A tfn rncy C .m -  
l t .ll III .l |t |M lllllllll'llt Ilf lilt ' (.(1VOI11IU.
ih e  It g i s l a t n i r  n r l ln ' s u p r e m o  c o u r t .  

i>t Ii-. p ro m o t io n  n f  n d c p u tv  tin* 

p o s it io n  n l  A tto rnes G e n e r a l.

Authority lo M l Ynranch s

\ ii nv crxv h e lm in g  m a jo r ity  n l tin* 

j iu i s d u  tu rn s in d ic a t e  t li.it l ln -  ( . m r r -  

n n r  f i l l s  v a c a n c ie s  a s  *io in i a s  th in  o c ­

c u r .  l i t  M a in e , M a s s a c h u s e t t s .  N ew  

M>rh a m i \  i r g in ia .  th e  le g i s la t u r e  l i l t s  

s a t  a n t  ic s : h o w e v e r ,  i l  il i s  n o t in  s e s -  

s in n  tlm  G o v e rn o r  m a k e s  th e  a p p o in t  

m in t  In  M aim *, h e  m u s t  h a v e  t in  a p ­

p r o v a l  n l  th e  ( . ‘n im e i l .  T e im e sM i*  

p r o v id e s  th a t th e  S u p r e m e  C o u r t  w i l l  

I II) s a i am  ie s .  s in c e  il n o rm a lb  a p p o in t s  

th e  Attorney G e n e r a l In  tw o  s t a le s .  

L o u is ia n a  a m i N ew  J e r s e y ,  th e  l i r s t  

a s s is t a n t  or d e p u ty  b e c o m e s  A tto rney  

C c u i ’i a l  u n t i l  a  s i i i c c s s o r  i s  d e l  ic t i  o r  
a p p o in le i l .

\ \  h e r e  th e  A tto rne s G e n e r a l is  

a p p o in t e d .  it w o u ld  se e m  p r o p e r  th at 

th e  a p p i l iu t ’.n u  a g e n t  a l s o  f i l l  v a c a n c ie s ,  

a s  js  th e  e a s e  in  a l l  s m l i  ju r i s d ic t io n s .  

T h e  r a t io n a le  lo r  I d l in g  s a t a n e i e s  w h e n  

th e  o i l i e r  is  e le c t iv e  is  le s s  c le a r  A ll 

l in t  lo u t  o l th e  s t a t e s  w h ic h  h a v e  an  

e le c t iv e  A ilo ruey  (G en e ra l p e rm it  th e  

( an e t nor lo  m a k e  a p p o in tm e n t s .  T h r e e  

p e r m it  th e  le m 's la tu re  lo  n a m e  a l l  A t- 

tu r t le s  G e n e r a l .  a m i in  o n e  t h e  d ep u ty  

is  p ro m t ite d . A llo w  in n  th e  G iw c r i in r  lo  

l i l l  v a i a m  ie s  in  a n  e le c t iv e  o i l i e r  s e e m s  

c o n tra ry  lo  th e  e h ie l  a r g u m e n t s  lo r  

e le c t  io n . th o se  e n n e r r n iu g  in d e p e n d e n c e  

I x i l l )  th e  e v e e n t iv e . I l is  a l s o  ip ie s t io u -  

a l i l e  v v l ie lh e r  a  C .'o ve rno r o f  o n e  p a r ly  

s h o u ld  h e  a l lo w e d  lo  l i l l  a  v a c a n t v  in  

a n  o i l i e r  w h ic h  w a s  h e ld  In  a  m e m b e r  

o f  th e  o p p o s it e  p a i l s

II th e  D e p n lv  Attorney ( ■ m r t .d  n  

p lo u io le d  to l i l l  a  < a e a in  v . t h e  ■ h .irn  r s  
o l i o n l iu u i lv  in  o l l n e  p r o g r a m s  n e  

g i i a l o r .  h o vve ve r . d i r  M lm n rv  ( o n

r r a l  m av s e le c t  In s c h ie f  D e p n lv  a t -  

r n r d ' i t g  to  d if f e r e n t  c r i t e r ia  I ro m  thrive 

h e  w o u ld  u se  in  s e le c t in g  In s o w n  re 

p la c e m e n t .

1.1 until of Vuiuurlj :\)<i>oinlninil
A .ic u iu v  a p p o in tm e n t s  fo r  e le cT iv e  

o l h r e s  u su a lly  a r e  v a l id  o n ly  u n t il do 

n e s t  g e n e r a l  o r  n e v t  b ie n n ia l  e le c t io n  

\ t  th a t  t im e , i f  th e  o r i g in a l  te rm  h a s  

n o t i la p s e d ,  a  s h o r t - t e rm  \ lt o r u e v  

G e n e r a l is  e le c t e d  t h i s  p o in t w a s  

l i t ig a t e d  in  O r e g o n 1 T h e  s t a tu te  

c r e a t in g  th e  O re g o n  o f f i c e  in  1 S 0 I p m - 

v i i l e i l  th a t t i le  A tto rney  G e n e r a l w o u ld  

In* e le c t e d  fo r  a  lu l l  f o u r - )  e a r  te rm  in  

IN‘11 F u r th e r .  it m e n t io n e d  th a t v a -  

i . i t i i i e s  w o u ld  h e  Id le d  b y  (w tb e r iK ito r i. i l 

a p p o m tm e n t  u n t il th e  n e v t  g e n e r a l 

e le c t io n ,  w h e n  a n  A tto rne s ( l e n e r a l  

w o u ld  l ie  c h o se n  to  l i l l  o u t th e  te rm  o r 

c o m m e n c e  a  n e w  te rm . T he  ( i n v e n t o r  

a p p o in t e d  a n  A tto rney  ( l e n e r a l  in  I S ’l i .  

T he  ip ie s t in n  o f  th e  e a s e  w a s  s im p ly ,  

w a s  t h e r e  to  b e  a n  e le c t io n  to  l i l l  m il 

th e  f ir s t  “ip ia s i - l c r m "  in  th e  g e n e r a l 

e le c t io n  id  |S !)2 ':’ T h e  c o u r t  r u le d  th a t 

t h e r e  w a s  lo  h e  s u c h  a n  e le c t io n .

T h e  S u p r e m e  C o u r t  o f  ( l e o r u ia  

r e a c h e d  th e  o p p o s it e  e o i id u s io n  in  a 

I ( ) 3 l l c a s e . -  T h e  o f f i c e  o l  A tto rnes 

( l e n e r a l  w a s  t r e a te d  u n d e r  th e  ju d ic ia l  

a r t ic le ,  h e n c e  t h e  t id e  th a t p ro s  is in t i s  fo r  

e le c t io n s  lo  l i l l  v a c a n c ie s  in  e s e e u t iv e  

p o s i t io n s  d id  n o t a p p ly  lo  th e  o f f i c e  o l 

A ltn in e v  ( ' .e n e r a l .  T h e  ( l u b e r n a t n r ia l  

a p p o in t e e  to  l i l l  a  v a c a n c y  c r e a te d  by a 

re s it '.u a t im i w a s  to  s e r v e  o u t  th e  lu l l  

lo m - v e a i  te rm  o l o l l i e c  w ith o u t  s t a n d ­

in g  lm  e le c t io n  T h e  A tto rn e y  ( l e n e r a l  

w a s  p i  stay  in  o f l i e e  u n t i l  h is  s u c c e s s o r ’s  

e le c t io n  h a d  b e e n  d e c la r e d  b y  th e  ( l e n ­

e r a l  A s s e m b ly . T h e  p r o v is io n  lo r  th e  

s p e c ia l  v a c a n c y  e le e t im i m a d e  n o  p r o ­

v i s io n  fo r  s u c h  d e c la r a t io n s ',  h e n c e , th e  

e le c t io n s  w e ie  d e e m e d  tin t to  a p p ly  to  

t in  A tlo inev  ( . 1' i i e r a l

l  i n n  i ,1 * 1 1 ..

' ' i. s I ■ I t
• I l> .  '  1 s t
It . 1 , I , . ,  1/ I . I ,

1.5 Qualifications and Experience

I h e  e f f i ' i ' l i v e n e s s  o l th e  o i l  ic e  o l 

Attorney ( l e n e r . i l  d e p e n d s  o n  th e  ip ia l i  

l ie a t in n s  o l th e  in e u m h e u t  n io r e  l i t . in  

o n  any s in g le  f a c to r  S l a l l l l o r y  k -  

ip i i r e iu e n t s  c a n  d o  l i t t l e  o th e r  th a n  

, 's t a h l i s l i  c e r t a in  m in im u m  s t a n d a r d s  

It is  e q u a lly  d i f f ic u lt  lo  e ip m le  p a s t  

e x p e r ie n c e  n f  i i i c i i in b e i i t s  w i t h  th e ir  

p e r fo rm a n e e  a s  A tto rn e y  ( l e n e r a l .

1 .5 1  Q u a lif ic a t io n s  R e q u ir e d

I .t it le  I 5 1  g iv e s  d ie  q u a l i f ic a t io n s  

re ip t ir e d  fo r  lu t ld in u  th e  o l l i e e  o l  A t­

to rney  ( l e n e r a l  S o m e  s t a le s  a d d  o th e r  

re q u ir e m e n t s ,  su c h  a s  p r o h ib it io n  Iro m  

h o ld in g  o th e r  o l f ie e s ,  to  th e se  ip ia l i l i e a -  

l io t is . O n ly  P e n n s y lv a n ia  a n d  ( l i i a t n  in -  

d ie a te  th at n o  q u a l i f ic a t io n s  a r e  r e ­

q u ite d .
T h e r e  w a s  n o  m in im u m  a  He r e ­

q u ir e m e n t  in  s e v e n t e e n  ju r i s d ic t io n s .  

T he re  w e r e  e it h e r  im p l ic i t  n r  e x p l ic i t  

r e q u ir e m e n t s  in  t h ir t y - th r e e  j i i r i s d ic l in n s  

T h e  m in im u m  a g e  w a s  21 in  tw e lv e  

ju r i s d ic t io n s ,  2 5  in  n in e .  2 ( i in  tw o .  HO 

in  s ix .  a n d  31 in  o n e . C td i ln r n ia .  C o n ­

n e c t ic u t  a n d  M a r y la n d  r e p o r te d  n o  

m in im u m  a g e s ,  h u t th e  r e q u ir e m e n t  o l 

f iv e  y e a r s  b a r  m e m b e r s h ip  in  C a l i f o r n ia  

a n d  ten  y e a r s  in  M a r y la n d  a n d  C i i i i - 

n e c t ic n t  in d ic a t e  a  p r a c t ic a l  m in im u m  

am * o f  2 f i In  3 1  y e a r s ,  d e p e n d in g  o n  

s t a t e  l i a r  r e q u ir e m e n t s .

R e s id e n c e  a n d  c i t i z e n s h ip  a r e  r e ­

q u ir e d  liy  m o st  ju r i s d ic t io n s .  C i t i z e n ­

s h ip  i s  a n  e x p r e s s  r e q u ir e m e n t  in  th ir t y -  

tw o  ju r i s d ic t io n s  a n d  c a n  l ie  in t e r r e d  in  

a n o th e r  e ig h t  f ro m  th e  p ro v is io n  th a t th e  

A tto rn e y  G e n e r a l m u s t  h e  a q u a l i f ie d  

e le c to r . T e n  ju r i s d ic t io n s  in d ic a t e  th at 

th e re  is  n o  c it i/ .c n sh ip  r e q u ir e m e n t . 

C it i z e n s h ip  m ig h t  b e  in f e r r e d  e ls e w h e r e  

f ro m  r e q u ir e m e n t s  d ia l  th e  A tto rn e y  

( l e n e r a l  b e  a n  e le c to r . T h e  M a r y la n d  

c o u r t , lo r  e x a m p le ,  h a s  s a id  th a t th e  

c o it s l i t i i t io n a l  p r o v is io n  th a t th e  A t­

to rn ey  ( l e n e r a l  b e  a q u a l i f ie d  v o te r  n e c ­

e s s a r i l y  im p l ie s  that l ie  l ie  a  I ’. S  c i t i ­

z e n .1 N in e te e n  o f lu r tx  - 1 ix c  s t a t e s  h ave  

r e s id e n c y  r e q u ir e m e n t s  lo r  th e  o i l i e r  

T h e s e  ra m ie  I ro m  s ix  m o n th s  in  A in In  

c a n  to  ten  y e a r s  in  A lary la u d  a n d  to  te n  

y e a r s  a s  a n  e le c to r  in  O k la h o m a . I o n  

s t a l e s  h a v e  r e q u ir e m e n t s  o l  tw o  y e a r s  n r  

u n d e r , s e v e n  o f  f ro m  th r e e  to  s ix  y e a r s  

a n d  tw o  a b o v e  s ix  y e a r s .
A d m is s io n  to  t h e  l i a r  i s  a  p r a c t ic a l  

n e c e s s ity  fo r  a n  A tto rn e y  G e n e r a l ,  b u t  is  

not r e q u ir e d  in  a l l  ju r i s d ic t io n s .  Al- 

l ln u i j i l i  d u r in e  C o lo n ia l  l im e s  t h e r e  

w e r e  o c c a s io n a l n o n - la w y e r  A t to rn e y s  

('• eneral. th e r e  i s  no  e v id e n c e  o f  a  l a y ­

m an  so  s e r v in c  a f t e r  s t a t e h o o d  F o r m a l 

r e q u ir e m e n t s  a p p e a r  m o o t a s  th e  e le c -  

lo r a te  p ro b a b ly  w o u ld  no t c h o o s e  a  

n o n -a t to rn e y  lo  l i e  it s  c h ie f  law  n f l ie c r .  

H o w e v e r ,  th e  q u e s t io n  a r o s e  in  th e  

C a n a d ia n  p r o v in c e  o f  A lb e r t a  in  1(137 

w h e n  I V e rn ie r  W il l ia m  A b e r h a r t .  a  l a y ­

m a n .  d e s ig n a t e d  h im s e l f  to  f ie  t h e  p r o ­

v in c ia l  A tto rn e y  G e n e r a l .  AA. K e n t  

I 'o w e r  e x a m in e d  th e  im p l ic a t io n s  o l  

A b e rb n r t ’s  te n u re  a n d  e o n e ln d c d  th a t 

b o th  t r a d it io n  a n d  p r a c t ic a l i t y  r e q u ir e d  

th a t th e  A tto rn e y  G e n e r a l s h o u ld  b e  a  

la w y e r .  I l e  p o in te d  ou t th a t  t h e  L e g a l  

P r o fe s s io n  A ct p r o v id e d  th a t n o  p e r so n  

" w h o  i s  n o t e n r o l le d  a s  a  b a r r i s t e r  a n d  

so l ic it o r  in  th e  b o o k s  o f  th e  I a w  S o c ie ty  

o f  A lb e r ta  s h a l l  c o m m e n c e , p ro s e c u te , 

c a r ry  o n  o r  d e f e n d  a n y  p e r s o n  in  any  

C o u r t  • ■ •" P o w e r  a d d e d .  “ I t  is  h i s  d u ly  

to  fu n c t io n  a s  s u c h ,  a n d  u n d e r  s a id  . . . 

p r o v is io n  h e  c a n n o t  le g a l ly  d o  so ."  

P o w e r  c o n c lu d e d  th a t:

T he  history o f the o ff ic e , it s  d u t ie s and  re ­
sp on sib ilit ie s . and esp ec ia lly  the  su cce ssfu l 
operation o f our fed era l sy stem , a l lo rd  
weighty  support fo r the  v ie w  that th e  r e ­
la tion sh ip  o f the attorney gene ra l In  the 
L ieu tenant G overnor is  in  th e  natu re  o l a 
pe-M io.il one The nam e "K in g ’s atto rney ’’ 
c ry sta llize s  that id ea  T h e  L ieu te n an t- 
G n v rr iiu r  h a s . th e ie ln re . at least a s  m uch
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Yes 
Yes
N'»

Yes— (raw . law ) 
Yes—it vi-nrs
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N o
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righ t in  re c e iv e  l l i c  p e rs o n a l, lin t th e  in v e rs e ly  
d e le g a te d . o p in io n  o f  his a lt o rn e y  as m is 
p riv a te  e lic it ) has to  exp ec t th e  p e rs o n a l 
op in ion  o f  his s o lic ito r  ra llte r  th a n  the tra ils - 
m i l le d  o p in io n  o l  o n e  n r  m o re  o f  the sn lit i- 
tor's p a r tn e rs  o r  e m p lo y e e s , e s o n  th ough  that 
op in ion  m as b e  th e  re su lt o r  th e  am a lg am  o l 
the ir re se a rch  a n d  p o in ts  o f  s ie s v . M o re o s e r  
it is Ih e  righ t a n d . in  tans in s tances , th e  
d u ly  o f  the a t to rn e y  g e n e ra l to  a p p e a r  in 
C o u rt  Oil b e h a lf o f  the C ross n N o  la y m a n  
can  fu l f i l l  that d u ty  sv it l l c om p e te n c e .2

M a n y  ju r i s d ic t io n s  r e p o r t  s p e c i f i c  

s ta tu to r y  o r  c o n s t it u t io n a l r e q u ir e m e n t s  

o f  b a r  m e m b e r s h ip .  In  a d d it io n .  K a n s a s  

r e p o r ts  a  c a s e  w h ic h  im p l ie s  th is  r e ­

q u ir e m e n t .3 T h e  c o u r t  d e f in e d  th e  

d u t ie s  o f  th e  A lto rn e y  G e n e r a l so  n s  lo  

r e m o v e  a n y  d o u b t  b u t  th a t th e y  r e ­

q u ir e d  a  p e r so n  l ic e n s e d  In  p r a c t ic e  

la sv  a n d  a d d e d :

O ne  svho is a d m itte d  In  p ra c tic e  as an  a t- 
to n ie y  at lasv is a n  o f f i c e r  n f  th e  c o u rts  an d  
b o th  h v  v ir tu e  n f  his o a th  o f  o f f i c e  a n d  the 
cu stom s and  t ra d it io n s  o f  Ih e  le g a l p r o fe s ­
s ion . h e  osvos to  th e  c ou rts  th e  h ighest d u ty  
o f  fide lity- . . . T h e  a t to rn e y  g e n e ra l b y  bis 
m o tion  to  in te rv en e  an d  su p e rse d e  the 
cou n ty  a t to rn e y  e xe rc is ed  his po sve rs  n od  
du ties u n d e r Ih e  c on s titu t ion  a n d  a p p ro p r ia te  
statu tes: this svas ns fa r  as h e  c o u ld  g o  as an 
e xe cu tiv e  o f f i c e r  an d  as an  a t to rn e y  and  
o f f i c e r  o f  th is c o u rt . S in ce  h e  is an  o f f i c e r  
o f  Iht' ju d ic ia l b ra n ch , u n d e r th e  se p a ra tio n  
o f  p ow e rs  o f  Ih e  th re e  b ra n ch e s  o f  g o v e rn ­
m en t. lie  w as  lim ite d  and  re s tr ic ted  in  his 
con du c t b e fo r e  th is  c o u rt b y  Ih e  c o d e  o f  
p ro fe s s io n a l c lh ie s  l o  the s am e  e s lr n t  an y  
o th e r la w y e r  svn o ld  lie .

In  a t  le a s t  s i x  a d d it io n a l  s t a le s  d ie  

re q u ir e m e n t  c a n  b e  im p l ie d  f ro m  o th e r  

s ta tu to r y  o r  c o n s t it u t io n a l d u t ie s  o f  th e  

A tto rn e y  G e n e r a l .  In  M in n e so ta , fo r  

e x a m p le ,  tho  s t a tu te s  m a k e  it u n la w f u l  

fo r  a n y o n e  e x c e p t  a  m e m b e r  o f  th e  b a r  

to a p p e a r  in  c o u r t  n s  a n  a t to r n e y  a n d , 

s in c e  th e  A tto rn e y  G e n e r a l 's  s t a tu to r y  

d u t ie s  r e q u ir e  s u c h  a p p e a r a n c e s ,  h is  

l i a r  m e m b e r s h ip  is  n e c e s s a r i ly  im p l ie d .  

N cxv J e r s e y  s t a tu te s  p ro h ib it  th e  A l-

2 \\ Krnl IW r r  Thr l>llui ol Allonu t/ f.mrntl 
W l l . r w  HM t III A 
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to m e y  G e n e r a l f ro m  e n g a g in g  in  th e  

p r iv a t e  p r a c t ic e  n f  la w  d u r in g  b is  te rm  

n f  o f f ie e ,  th e r e b y  im p ly in g  Ib a t l i e  b e  

a d m it t e d  to p r a c t ic e .

S e v e n  s ta te s  p r o v id e  a  m in im u m  

p e r io d  o l t im e  that o n e  m u s t  b e  a d m it -  

le d  to  th e  b a r  b e fo r e  b e in g  e l i g ib le  lo  

se rv  e  a s  A tto rney  G e n e r a l .  T h i s  p e r io d  

r a n g e s  f ro m  f i s c  y e a r s  in  C a l i f o r n ia ,  

F lo r id a ,  L o u is ia n a ,  a n d  M is s i s s ip p i  to  

te n  y e a r s  in  M a r y la n d  a n d  C o n n e c t ic u t

S e v e r a l  s t a t e s  h a v e  c o n s t itu t io n a l 

r e q u ir e m e n t s  p r o v id in g  th a t th e  A tto r ­

n e y  G e n e r a l k e e p  h is  o f f ic e  a n d  b is  o f ­

f i c i a l  r e c o rd s  in  th e  s t a t e  c a p it o l .  A 

W e s t  V ir g in ia  co u rt d e c i s io n  o f  1 9 1 3  r e ­

je c t e d  th e  c o n te n t io n  th a t  s u c h  r e q u i r e ­

m e n t s  a f f e c t e d  ( l ie  e l i g ib i l i t y  o f  th o se  

s e e k in g  to  b e c o m e  A tto rn e y  G e n e r a l .  

T h e  p ro v is io n  to o k  e f f e c t  o n ly  a f t e r  

e le c t io n . '

T h o u g h  o n ly  t a n g e n t ia l ly  a  r e q u i r e ­

m e n t  fo r  o f f ic e ,  s e v e r a l  s t a t e s  p r o h ib it  

m u lt ip le  o f f ic e  h o ld in g  F o r  e x a m p le ,  

in  M a in e  a n d  M a s s a c h u s e t t s  th e  a c ­

c e p t a n c e  o f  a  se a t  in  C o n g r e s s  b y  th e  

A tto rn e y  G e n e r a l a u t o m a t ic a l ly  r e n d e r s  

h is  o f f ic e  v a c a n t . '  E ig h t  s t a le s  p r o v id e  

th a t  th e  A tto rn ey  G e n e r a l  is  c o n s t i t u ­

t io n a l ly  in e l ig ib le  to  s i t  in  Ih e  s la t e  l e g i s ­

la tu r e . O th e r  s la t e s  s t ip u la t e  th a t l ie  

m a y  no t h o ld  a i i "  o th e r  o f f ic e .  I n  W e s t  

V ir g in ia ,  s u c h  a p r o v is io n  c a u s e d  a  d i s ­

p u te  o v e r  Ih e  r ig h t f u l  c la im  lo  o f f ic e .  

L y e l l  C la y  d e s c r ib e s  ( l i e  a c t io n :

T h e  state w as  sc. f o r  the d is p u te  w h en  
C la re n c e  W . M e ad ow s  re s ig n ed  f r o m  the o f .  
f ie e  o n  May 15th , 1012 O n  M a y  2 f i lh , 19 0 .  
W y su n g  w as a p p o in te d  b y  G o v e rn o r  M a t­
th ew  M N e e ly  to  se rv e  u n til the n ex t g e n e ra l 
e le c t io n  and  un til his su ccesso r w as e le c te d  
a n d  q u a li f ie d . O n  N o v e m b e r  3 d ,  1912, 
J am es K ay T h om a s , w h o  h a d  been  th e  D e m o ­
c ra t ic  n om in e e  fo r  A tto rn e y  G e n e ra l in the  
p r im a ry  e le c t ion  h e ld  o n  August - li lt , 1912 . 
an d  w h o  h a d  en te red  Ih e  I 'n i le d  S ta le s

I Shit I r t  n l  Tlmilnls I to’ l/Wlh!. 12,’* t t  \ ,t lb'* J |
m
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\ t tm  m i O c to b e r  1st. 1 012 . re c e iv e d  the 
Ml.il ir ilv  n l lln* M ill's  east In r  such o l l i c e  ill 
l lm  ( o  n e ru l r le t  lio n  (V r i i l i r a l i ' s  n l resu lt 
<s i t  i n .in -m i l le d  M  tin* (* ii\  1*1 in i i  m ill ' i i  »•*"• 
I n n  n l  ‘ s la li' l i \  tin* s i 'w r .i l e nm itie s . .m i l 
in h im , w e re  d e liv e re d  l>\ lln ' S ec re ta ry  o l 
S l.i li*  In  l l i r  S p e a k e r o f  llit* I li in s i '  o f  D e le ­
ga te - m i Jan ua ry  l' i th . ItM 'k w h ich  h o tly  
d e c la re d  T h om a s . w lm  po rsn ii.i l lv  a p p e a re d  
11111111' It n il ( ll. lt  11 .IS i'll i to il In (In  n l f i t  n f 
A lln n u 's  ( ' . i i i r r a l  In r  lln - lu u -v p ire d  ( r r i n  
I In hi i.i s (m ils l l io  oa th  n l  n l l i c f ,  a n d  d u n  
in . i i l r  d em an d  u p o n  U v s o n g  l o r  p o ssess ion  
n l  dm  p ro p e r ly  rind re c o rd s  p e rta in in g  In 
dm  n l l i i i *  W y sn n g  re fu s e d . a n d  I b o n u s  
th e re u p on  b rough t a p rt ic r t 'd in g  in m m o  
d .iim is  b e fo r e  dm  S u p m n t*  C ou rt n l  Ap­
pea ls  seek ing  in d uc tion  in to  d in  o f f i c e . T h e  
S u p rom i' f ' ln u t  h e ld  tli .it n o tw ith s ta n d in g  
dm  f a i l  d ia l T In n ii.i- w as lim n  in th e  m i li ­
tary s e n  ice . lie  w as  ' I ll 'l l ill- u n d e r  th e  law  
fu r e le c tion  In the o f f i c e  n l M in n ie s  (mu- 
e r . i l "

\  N e v a d a  c a s e  in  I 8 f j7  a ls o  in s  e l s  e d  

d u a l  o f f i c e  h o ld in g  T h e  N e s a t la  

C o n s t itu t io n  p r o v id e d  th a t n o  p e r s o n  

h o ld in g  an> In e r a t iv e  o f f i c e  u n d e r  th e  

g o v e rn m e n t  o f  ( l i e  I 'n i t e d  S t a t e s  o r  a n y  

o th e r  p o w e r  w o u ld  l ie  e l i d ib le  fo r  a n y  

c iv i l  o f f ic e  o f  p ro f it  in  s t a t e  g o v e r n m e n t .  

I lo l ie r l  C la r k e  w a s  e le e le d  A tto rn e y  

C e n e r a l  in  IS fifi. A lt e r  h e  to o k  o f f i c e , 

th e  p re s  io n s  A lto r n e y  G e n e r a l .  G e o r g e  

N .-tu rsc , c la im e d  p o s s e s s io n  o f  th e  o f f i c e  

b e c a u s e  C la r k e  sv a s .  p r io r  to  h is  e le c ­

t io n , th e  I ’ S . D i s t r ic t  A lto rn ey  fo r  

N e v a d a . C la r k e  r e p l ie d  that h e  h a d  

t e n d e r e d  a  c o n d it io n a l r e s ig n a t io n  f ro m  

Ih e  o f l i e e  o f  D is t r ic t  A t to rn e y  e f f e c t iv e  

in  J a n u a r y .  18 8 7 . O n e  d a y  p r io r  lo  Ih e  

e le c t io n . C la r k e  w r o t e  a  p r e e tn p lo r y  

r e s ig n a t io n  lo  ta k e  e f f e c t  im m e d ia t e ly .

T h e  co u r t  r u le d  that C la r k e  s s o u ld  b a s e  

h a d  to  r e s ig n  n n c n n d il io n a l ly  p r io r  to  

I h e  e le c t io n  d a y  In  b e  e l id ib le  f o r  o f ­

l ie e .  l lo s v e v e r .  Ih e  c o u r t  a c c e p t e d  h is  

a c t io n  th e  d a y  p r io r  lo  th e  e le c t io n  a s  

a n  e f f e c t iv e  r e s id n a l io n  a n d  a l lo w e d  

h im  to  r e m a in  in  o i l i e r

1 .5 2  I ' .x p e r ic n c c  a n d  T e n u r e

M m h a s  Ih e  o f f i c e  i l s r l l  v a r ie s  w id e -  

h p e r so n s  s e r v in g  a s  A t to rn e y s  C .r ii 

e r a l  b e tw e e n  th e  y e a r s  1 9 8 3  a n d  lt lt iS  

e x h ib i t  a w i t le  r a n d c o l  b a e k d ro u n d s  a n d  

p e r s o n a l c h a r a c t e r i s t ic s .1 A n  a n a ly s is  o l 

s u c h  la c t o r s  a s  e d u c a t io n ,  a f ie  a l  a s ­

su m p t io n  o f  o f f ic e ,  o c c u p a t io n , p u b lic  

s e r v ic e ,  p o l i t ic a l  a f f i l i a t io n ,  a n d  Ic n u re  

r e s e l l s  a d ro u p  so l id ly  l l 'd a l i s t ic  in  

c h a r a e le r  b u t  a s  d i l l e r e u l  in  c e r ta in  

o th e r  r e s p e c t s  a s  th e  ju r i s d ic t io n s  they 

s e r s e .  D u e  In  Ih e  p r o f e s s io n a l  a n d  

p o l i t i c a l  a s p e c t s  o f  th e  o f f i c e ,  s t r ik iu d  

s im i la r i t ie s  a p p e a r  in  su c h  a r e a s  a s  e d ­

u c a t io n  a n d  p a s t  p u b l ic  s e r v ic e .

■\de at a s s u m p t io n  o l o i l i e r ,  ra n g e d  

b e tw e e n  2 9  a n d  8 3  y e a r s  o l  a p e . In  

s p i l e  o l th e  w id e  d i s t r ib u t io n ,  n ea r ly  

(it ) p e r c e n t  to o k  o t l i c c  w h i l e  in  th e ir  

-Id 's , f o l lo w in g  a c a r e e r  o l p u b l ic  s e r v ­

ic e  s p a i in i t id  at le a s t  a  d e c a d e .  T h is  

m o d u la r  c h a r a c te r is t ic  is  a g a in  se e n  in  

th e  fa c t  th a t th e  a v e r a g e  u d e  o f  a s su m - 

in d  d ie  o l f i c e  o l A tto rn e y  G e n e r a l is  
a p p r o x im a te ly  15 y e a r s .

I ly  p ro fe s s io n , a l l  a r e  a t t o r n e y s  at 

l a w .  a llh n t td h  v e r y  f e w  m o v e d  d ir e c t ly  

in to  th e  p o s it io n  f ro m  p r iv a t e  p r a c t ic e . 

M o re  th a n  o n e -h a lf  c a n  b e  o c c u p a ­

t io n a l ly  c la s s i f ie d  a s  p u b l ic  s e r v a n t s ,  

d u e  to  th e ir  lo t ld  p e r io d  o f  e m p lo y m e n t  

in  m u n ic ip a l ,  s ta te , o r  f e d e r a l  g o v e r n ­

m e n t . A p p ro x im a te ly  1(1 p e r c e n t  h a v e  

o c c u p a t io n a l b a e k d ro u n d s  n s  te a c h e r s ,  

b a n k e r s ,  o r b u s in e s s m e n . A b o u t o n e - 

fo u r th  h o ld  A II. a n d  I . I . .11 d e d r c c s .  

w i t h  a  s c a t t e r in g  o l U .S .. I . I . .D . ,  a n d  
M A .'s .

T h e  v a s t  m a jo r it y  o l t h e  A tto rn e y s  

G e n e r a l  p o s s e s s  im p r e s s iv e  r e c o r d s  o l 

p a s t  p u b l ic  s e r v ic e .  A p p ro x im a te ly  TO 

p e r c e n t  h a v e  .se rv e d  a s  m u n ic ip a l  o r 

co u n ty  a t to r n e y s , w h i l e  s e v e r a l  s e r v e d  

a s  m a y o r s .  M u n ic ip a l ,  s t a le ,  o r  fe d e r a l

l u l l  I l . l  l i l t  ( l i n t  M U  V I M U t M V I . I N  . ,
i u i i  i n  w i  x i  v i it i  i m v  >  i t * ' 11    "" * " '" " i t  " • S '.|"

' . . .  , .       tu t ir m n v i iv * m m u m  mS(,|1, „ l  X .i .M f .. . . S . ' I U .  I < - X . i  m i  M  M I S  S'S 11 • 11 III II | |  l l lv l i l i  I I I IN S
i ,,i . . . i . . . . ,o

ju d g e sh ip s  w e r e  h e ld  I n  2 0  p e r c e n t  

T w o - f i f t h s  o l  t h e  A t to rn e y s  G e n e r a l 

( h i m -  s e r v e d  in  t h e  le g is la t u r e ,  w i t h  a 

ra t io  o l  th r e e  l im e s  a s  m a n y  in  th e  

H o u se  a s  in  th e  S e n a te .  S e v e r a l  w e r e  

e le c te d  F lo o r  L e a d e r .  In  Ih e  e x e c u t iv e  

b r a n c h , o n e  s e r v e d  a s  b o th  G o v e rn o r  

a n d  L ie u te n a n t  -G o v e rn o r , a n d  o th e r s  

h a v e  h e ld  su c h  p o s it io n s  a s  S e c r e ta ry  

o f  S ta te , a g e n c y  d ir e c t o r ,  a n d  K v e c u l iv c  

A ss is ta n t . In  th e  f e d e r a l  s p h e r e ,  n e a r ly  

10  p e r c e n t  o f  th e  A t to rn e y s  G e n e r a l  

h a v e  s e r v e d  a s  I ’n it e d  S t a t e s  A t to rn e y s , 

a n d  s e v e r a l  o th e r s  w e r e  e m p lo y e d  b y  

a g e n c ie s ,  b o a r d s ,  a n d  c o m m is s io n s .  

( l i l e - ( |t i a r t e i  o l  th e  A t to rn e y s  G e n e r a l 

s e r v e d  a s  D e p u t y  o r  A s s is ta n t  A tto rn e y  

G e n e ra l.
In  I DOT. tw  e n ty -e ig h t  A tto rn e y s  

G e n e r a l w e r e  D e m o c r a t s ,  tw e n ty  w e r e  

H c p u b lic a n s , a n d  o n e  w a s  a  P o p u la r  

D e m o c r a t .  In  1 9 8 8 . t lu -re  w e r e  th ir ty -  

n in e  D e m o c r a t s ,  t h ir t e e n  H c p u b l ic a n s .  

a n d  th e  s in g le  P o p u la r  D e m o c r a t .  Ily’  

PIRN th e  ra t io  s to o d  a t th ir t y - th r e e  

D e m o c r a t s ,  n in e t e e n  R e p u b l ic a n s .  a n d  

th e  P o p u la r  D e m o c r a t .

A lm o st  o n e -h a lf  o l  t h e  A t to rn e y s  

G e n e r a l fo r  any g iv e n  y e a r  b e tw e e n  

1983  a n d  l i l f iS  h a d  s e r v e d  o n e  o r  m o re  

p r io r  t e r m s  in  th a t  o f f i c e .  T h e  p e r io d  

in d ic a t e s  a  t r e n d  o f  in c r e a s in g  n u m b e r s  

o f  A t to rn e y s  G e n e r a l p o s s e s s in g  te n u re  

o f  e ig h t  o r  m o re  y e a r s .  W h i le  o n ly  1(1 

p e r c e n t  w e r e  so  c h u r n c t c r i/ c d  in  1 9 8 3 . 

th e  n u m b e r  r e a c h e d  2 0  p e r c e n t  in  1 9 8 7  

a n d  3 0  p e r c e n t  in  1 9 0 8 .

A s w ith  e v e ry  a s p e c t  o f  th e  A m e r i­

c an  p o lit ic a l s y s t e m ,  t h e  p a s t  d e c a d e

lias s u b je c t e d  th e  o f f ic e  o l th e  A lto rn ey  

G e n e r a l lo  a n  o v e r a l l  e v o lu t io n a ry  

p ro c e s s . N e e d le s s  to  s a y .  th e  c h a n g in g  

d e m a n d  s t r u c tu r e  o t Ih e  p o s it io n  ie -  

tp m e s  tin - s e r v ic e s  o l  h ig h ly  e d u c a te d

in d iv id u a ls ,  w i t h  a  b a c k g r o u n d  " I  

p u b l ic  s e r v ic e  a n d  le g a l  e x p e r ie n c e  

T h e  f o l lo w in g  t a b le s ,  h r  ic i ly  su m - 

m .ir i/ e d  a b o v e ,  p r o v id e  a  su rv e y  o l 

th o se  w i ld  h a v e  h e ld  th e  o f l i e e  n l  A t­

to rn ey  G e n e r a l d u r in g  t h e  p a st  s ix  y e a r s  

D u e  h u n d r e d  a n d  f i f t e e n  l im it e r  

A tto rn e y s  G e n e r a l  r e s p o n d e d  to  a  

C .O .A .G . .su rv e y  in  197(1.- T h i s  g r o u p  

in c lu d e d  s ix t y - tw o  D e m o c r a t s ,  f i l t y -  

o n e  R e p u b lic a n s ' a n d  tw o  f ro m  o th e r  

p a r t ie s .  T hey  h a d  s e r v e d  a n  n x c rn u e  

o l t . f i l  y e a r s ,  t a k in g  o f f i c e  at a n  a v e r a g e  

a g e  o l -13 y e a r s .  P r io r  to b e c o m in g  

A tto rn e y  G e n e r a l ,  f i l l y - t w o  s e iv e d  a s  

lo c a l g o v e rn m e n t  a t to r n e y s :  tw e n t y - 

fo u r  s e r v e d  a s  le g is la to r s :  a n d  th ir ty  - 

lo u r  s e r v e d  o n  th e  A lto rn e y  G e n e r a l 's  

s t a f f  A fte r  s e r v in g  a s  A tto rney  G e n e r a l,  

t e n  b e c a m e  G o v e rn o r s ;  tw o  b e c a m e  

I  n ite d  S ta te s  S e n a to r s ,  a n d  tw o  b e c a m e  

m e m b e r s  o f  th e  H o u se  o f  R e p r e s e n t a ­

t iv e s .  N in e te e n  b e c a m e  s t a le  S n p t e m e  

( am rt ju s t ic e s  a n d  t w e lv e  b e c a m e  ju d g e s  

o f  o th e r  c o u r t s .
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l.G Rela tionsh ip to th e  Regal Profession

l i i o  A tto rney  G em -ro l’s  r e la t io n s h ip  

In  th e  b a r  in  th e  s la t e s  i s  no t s t ro n g ly  

i lc f in e d .  a lth o u g h  l ie  i s  p o te n t ia lly  in  a 

p o s it io n  In  e x e r c i s e  le a d e r s h ip .  In  

F .n g la n d  an t i C a n a d a ,  th e  A tto rn e y  

G e n e ra l i s  d ie  t it u la r  h e a d  n l th e  l ia r  

N o s in . l i f o rm a l ro le  d e v o lv e s  u p o n  th e  

o f f ic e  in  A m e r ic a .
S ta te  A tto rn e y s  G e n e r a l I t a s e  v a r y -  

in c  d e c r e e s  o f  in v o lv e m e n t  w i t h  th e  

l ia r .  S o m e  h a v e  fo rm a l d u t ie s  in  r e ­

v ie w in g  p e t i t io n s  lo r  b a r  m e m b e r s h ip  

an d  in  in i t ia t in g  p r o c e e d in g s  fo r  d i s ­

b a rm e n t . G e n e r a l ly ,  h o w e v e r ,  th e  e x ­

ten t o f  th e ir  p r o f e s s io n a l  a c t iv i t ie s  d e ­

p e n d s  o n  t h e ir  in d iv id u a l  in te r e s t s .  

M o st t a k e  an  a c t i v e  p a r t in  l ia r  a s s o c ia ­

tio n  m e e t in g s  a n d  so m e  h a v e  p u b l i s h e d  

a r t ic le s  in  th e  s t a t e  b a r  jo u rn a l l it  so m e  

s t a t e s .  A tto rn e y  G e n e r a l 's  a d v i s o r y  

o p in io n s  a r e  p u b l i s h e d  o r  b r ie f e d  in  th e  

b a r  m a g a z in e .  T h e  A tto rn e y  G e n e r a l 's  

ro le  in  r e c r u it in g  la w y e r s  lo r  c o m ­

m u n ity  s e r v ic e  in  l im e s  o f  e m e r g e n c y  

h a s  b e e n  d e m o n s t r a te d , l i e  m a y  b e  

a e t i s c  in  p ro je c t s  o f  Ih e  A m e r ic a n  l ia r  

A s so c ia t io n , s u c h  a s  p r o m o t in g  th a t 

g r o u p 's  s t a n d a r d s  fo r  th e  a d m in i s t r a ­

t io n  o f  ju s t ic e '

1.G1 T h e  A tto rn e y  G e n e r a l a n d  th e  

B a r

T a b le  l.G . b a s e d  o n  d a ta  s u b m it t e d  

to  C .O .A .G . b y  A tto rn e y s  G e n e r a l 's  

o f f ic e s ,  s h o w s  h i s  r e la t io n s h ip  to  th e  

b a r . A tto rn e y s  G e n e r a l s e r v e  o n  th e  

s ta te  b a r ' s  h o a rd  o f  d e le g a t e s  in  C o l ­

o r a d o , C o n n e c t ic u t  (cx -o llic io ) a n d  

P e n n s y lv a n ia  (cx -o llic io ). M in n e so ta 's  

A tto rn e y  G e n e r a l s e r v e s  o n  th e  l ia r  

a s s o c ia t io n 's  u n a u th o r iz e d  p r a c t ic e  

c o m m it t e e  a n d  W is c o n s in 's  A tto rn e y  

G e n e r a l d o e s  le g a l  w o r k  lo r  th e  s t a le  

b a r .  T h e  A tto rn e y  G e n e r a l o l S o u th  

C a r o l in a  s e r v e s  o n  th e  c o m m it te e s  o n  

c r im in a l  la w  o f  b o th  th e  in t e g r a t e d

I S . i S r i  h « in  I 7* . t i |  l ln v  s fm lv
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We nex t  have  Jud ge  Tom S tew a r t  with u s .  I m ight  j u s t ,  a s  a 

matter  o f in t roduc t ion ,  s a y  tha t  J u d g e  S t ew a r t  was  a member of the  

L e g i s l a t u r e  in the  1 9 50 s ,  he lped o r g a n i z e  the A la ska  Const i tu t iona l  

Conven t ion ,  s e r v e d  a s  a s e c r e t a r y  for the  Conven t ion ,  s u b s e q u e n t l y  

s e r v e d  in the  S ta te  Sena te ,  h a s  been a v e r y  prominent  j u d g e ,  and is 

now before  u s .  Tom?

JUDGE STEWART:

T h an k  you ,  Mr. Cha i rman .  The  que s t ion  of an e lected At to rney  

G ene ra l ,  I t h i n k  shou ld  be looked a t  from s e v e r a l  d i f f e r e n t  a s p e c t s  of 

the  i s s u e .  I would beg in  with a que s t ion  of h i s t o r y ,  and i t ' s  k ind  o f  a 

t ru i sm  tha t  those  who do not look a t  h i s t o r y  a re  condemned to its  

e r r o r s .  The h i s t o r y  of t h i s  i s s u e ,  j u s t  in A la sk a ,  i s  t h a t  we had an 

e lected Attorney  Genera l for f o r t y - s i x  y e a r s ,  from 1913 unt i l  1959 . The 

people who con s id e red  whe the r  a s  a s t a t e  we shou ld  cont inue  to have  an 

e lected Attorney Genera l inc luded  tw e n t y - s e v e n  former members o f the  

L e g i s l a t u r e  who had funct ioned  u nd e r  an e lected Attorney  Genera l for 

many y e a r s  in the i r  combined e xp e r i e n c e ,  in c lud in g  an Attorney  Genera l 

who was  e lec ted ,  Ra lph J .  R i v e r s ,  and who came to the convent ion  

conv inced  tha t  the Attorney Genera l  shou ld  be  e le c ted ,  and  upon the  

b a s i s  o f the  debate  the re  and the information tha t  he lea rned  from i t ,  

voted a g a i n s t  the elect ion of the  Attorney  Genera l .  The appo in ted 

Attorney Genera l dec i s ion was  u l t imate ly  made. Look to the  h i s t o r y  of 

o ther  s t a t e s ,  and I reca l l  v e r y  c le a r ly  when a gent leman named Thomas
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New Y o r k ,  came to A la ska  in the  late 1940s or the e a r l y  1 9 5 0 s ,  and met 

w ith  pol i t ica l  l e ad e r s  in A la sk a ,  and  one sp e c i f i c  word of adv ic e  tha t  he 

made a f t e r  h i s  y e a r s  of e xpe r ie n ce  a s  Governor  of New Yo rk  and  a 

lead ing  p ro se cu to r  was :  "Whatever  you do ,  do not e lec t  the A ttorney  

GeneraJ in you r  s t a t e . "

Now, ano the r  a s p e c t  b e s id e s  h i s t o r y ,  and we' l l touch a l i t t le  b i t on 

the h i s to r y  of e lect ion of a t to rn e y s  g en e r a l  in o ther  s t a t e s ,  b u t  I t h in k  

be fore  do ing  so I would l ike  to look a l i t t le  b i t at the  n a tu r e  o f  h i s  

f u n c t io n s .  By  n a t u r e ,  i t ' s  an e r r o r  to label the  A ttorney  Genera l  the  

a t to rn ey  for the  people . In fac t  he is  not th a t .  He i s  the  a t to rn ey  for 

the e xe cu t i v e  b r a n ch  of the gove rnm en t .  A g o v e rn o r  is  the Governor  

for the  people ,  bu t  not the  Attorney  Genera l .  A c i t i z en  cannot  go up  

to h i s  of f ice  and s a y ,  "I want  an op in io n . "  He will o f  n e c e s s i t y  s a y  to 

you: "we don't  g i v e  op in ions  for the c i t i z e n s ;  we g i v e  op in ions  for the  

e x e cu t i v e  b r an ch  and  i t s  a g e n c i e s . "

And I m ight  pau se  a moment the re ;  t h e r e ' s  been an un fo r tun a te  

h i s to r y  in A la ska  tha t  the L e g i s l a t u r e  ha s  somehow looked to the  

op in ions  of the  Attorney Genera l a s  g u id an ce  fo r  the  meaning o f  the 

l aw s .  In my judgmen t  t h a t ' s  a s e r io u s  e r r o r .  The L e g i s l a t u r e  shou ld  

have  i t s  own a t to rn ey .  It shou ld  not look to the  A ttorney  Genera l .

Now, the  Attorney  Genera l  i s  l ike any  o the r  p ro fe s s iona l  a t to rn ey .  

He is an a t to rn ey .  His p ro fe s s iona l  du ty  is  to h i s  c l i en t .  His 

p ro fe s s iona l  d u ty  is to he lp h i s  c l ien t  rea l i ze  h i s  c l i e n t ' s  n e ed s ,  not to 

make an independen t  judgment  of wha t  he t h i n k s  is r i g h t  or w rong  in

E. Dewey ,  who was  the Governor  o f
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te rms of h i s  c l i e n t ' s  n e ed s ,  bu t  what  h i s  c l i en t  t h i n k s  h i s  n eed s  a r e ,

and a s  a p ro fe s s ion a l  p e r so n ,  he shou ld  be looking to th a t .

Now, t h e r e ' s  a m is t aken  v iew .  P e rh ap s  you m ight  be l ieve  tha t  

somehow the  A ttorney  G ene ra l ' s  op in ion s ,  wh ich  a re  p u b l i s h e d ,  a re  

u s u a l l y ,  h o pe fu l l y ,  wel l  c o n s id e r e d ,  th ough t  o u t ,  r e s e a r c h e d ,  and  

de ta i l ed—somehow have  the  q u a l i t y  of a jud ic ia l  op in ion .  T hey  do not.  

They  a re  fundamen ta l ly  d i f f e r e n t  in n a t u r e ,  b e c au se  th ey  a r e  not 

framed on an a d v e r s a r y  b a s i s .  They  are  not b a sed  upon two s i d e s  

g e n u in e l y ,  s e r i o u s l y  opposed to one an o th e r ,  summoning e v e r y  a r gum en t  

on the  oppos i te  s i d e s .  R a th e r  th ey  a re  framed l i ke  any  o the r  

a t t o rn e y ' s  op in ion ,  b a sed  on wha t  he t h i n k s  h i s  c l i e n t ' s  i n t e r e s t s  a r e .  

He 's an advoca te  of th a t  s i d e ,  where  a j u d g e  s i t s  and l i s t e n s  to both 

s i d e s .  A j u d g e ,  in e f f e c t ,  l i s t e n s  to c r o s s  exam inat ion .  He l i s t e n s  to 

the  a r g u m en t ,  to the c r i t i c i sm  of the a r gu m en t ,  and to the coun te r  

c r i t i c i sm  o f  the a r gum en t .  The Attorney Genera l  h a s  none of th a t  in 

the  f ram ing  of h i s  op in io n s ,  and h i s  op in ions  shou ld  not be v iewed a s  i f  

they  had beh ind  them the a d v e r s a r y  p r o c e s s ,  wh ich  i s  fundamenta l  to a 

jud ic ia l  opinion or d e s c i s io n .

I t ' s  an e r r o r  to t h in k  tha t  the  Attorney  Genera l can somehow 

s a t i s f y  p r e s s i n g ,  immediate pol i t ical  c once rn s  abou t  a p a r t i c u l a r  i s s u e .  

What g i v e s  him the  ab i l i t y  to t r y  to read in wha t  the  n e w sp a p e r s  a re  

p r i n t i n g ,  or  wha t  he s e e s  on TV, or what  some co n s t i t u e n t s  a re  s a y i n g ,

tha t  tha t  i s  the opinion of the major ity  of the  people? He is not e lected

to de term ine  wha t  the pol icy  of the  gove rnmen t  shou ld  be .  I mean,  

he ' s  not chosen  to do th a t ,  w he the r  e lected or o th e rw i s e .  He's chosen



to be the legal a d v i s o r  to the e x e cu t i v e  b r a n c h ,  and he shou ld  not 

frame h i s  op in ions  b a sed  on c u r r e n t  pol i t ical  v i ew s .  T h a t ' s  the 

Governo r ' s  cho ice .  The Governor  is the  one tha t  is cho sen  to f i x  the 

pol icy  of the  e x e cu t i v e  b r an ch  of the go ve rnm en t ,  or i t ' s  the 

L e g i s l a t u r e ' s  cho ice in mak ing  the  l aw s .  Now, i t would be a s o r r y  s t a t e  

o f  a f f a i r s  i f  the  At to rney  Genera l framed h i s  op in ion s ,  not on what  h i s  

c l ien t  d e s i r e s  to do to a n sw e r  the pub l i c  need ,  bu t  wha t  somehow is h i s  

re ad ing  of pol i t ical  opinion and then to color h i s  p ro fe s s iona l  legal 

opinion ba sed  on tha t  k ind  of a v iew .

I have  s u b s t a n t i a l  per sona l  e xp e r ie n c e .  I s e r v ed  unde r  an e lected 

Attorney Genera l for  be t te r  than th ree  y e a r s  — unde r  two of them: 

unde r  e lected A t to rney  Genera l  Ra lph J .  R i v e r s  and u nd e r  e lected 

Attorney Genera l J .  Gerold Will iams. What the A ttorney  Genera l dec ide s  

cu t s  a c ro s s  the  whole spec t rum  of the e xe cu t i ve  b r a n c h .  He a d v i s e s  

each and e v e r y  d epa r tm en t ,  and be l ieve  me, gent lemen and l a d i e s ,  from 

what  I saw in the  operat ion of tha t  o f f ice ,  h i s  op in ion s ,  when he is 

e le c ted ,  a re  colored by  wha t  he t h i n k s  tha t  commiss ioner  shou ld  do on a 

sp e c i f i c  i s s u e  when he is  go in g  to be a n sw e r in g  to the  people in an 

e lec t ion ,  r a th e r  than  on what  the pol icy of the  e x e cu t i v e  b r an ch  will be 

in g e n e r a l .

I f  the Attorney Genera l  i s  e lected you have  bu i l t  in conf l ic t  with 

the Governo r .  Wherever  th ey  have  d i f f e r e n t  per sona l  v i e w s ,  t h e re  is  

go in g  to be an e x p r e s s i o n  of opinion and  the  Attorney  Genera l will 

determine what  he t h i n k s  wil l he lp  him po l i t i c a l ly ,  and not what  will 

he lp the  Governor  on the  o the r  s ide ;  so th a t  h i s  op in ions  a re  go in g  to

-4-



be

a f fec ted  by h i s  pe r sona l  po s tu re  in the eye s  of the  e le c to ra te ,  r a the r  

than  on what  the r i g h t  legal dec i s ion shou ld  be for the bene f i t  of the 

e x e cu t i v e  b r a n c h .  An e lected Attorney  Genera l h a s  a con s t a n t  ambit ion 

to be the  G ove rno r ,  and  i s ,  th e r e fo r e ,  n e c e s s a r i l y  in conf l i c t  with the 

e lected Governor .

The problem of pu t t in g  t h i s  i s s u e  to the  vote of the  people is tha t  

i t ' s  an i s s u e  tha t  shou ld  not be v iewed a s  an independen t  q ue s t io n .

The que s t ion  is  not j u s t  whe the r  the  Attorney Genera l shou ld  be 

e lec ted .  The  que s t ion  is  what  k ind  of an e xe cu t i v e  b r an ch  do you 

want? Now, you hear  i t  commonly sa id  that unde r  our  con s t i tu t ion  we 

have  a s t r o n g  G ove rno r .  I s u g g e s t  to you tha t  t h a t ' s  a m is taken 

c h a ra c t e r i z a t io n .  What you have  is  an accountab le  Governor ,  a 

Governor  who can be he ld to account  for the conduct  of the en t i re  

e x e cu t i v e  b r a n c h .  His s t r e n g t h  is a funct ion of the  L e g i s l a t u r e :  what 

k in d  of laws the  L e g i s l a t u r e  p a s s e s ,  what  k ind  of l imitat ions  the 

L e g i s l a t u r e  p u t s  on h i s  a u th o r i t y .  If you put  an independen t  e lected 

o f f i ce r  t h e r e ,  whose  fu n c t io n s  wi ll  cu t  a c ro s s  the en t i r e  e xe cu t i v e  

b r a n c h ,  you can no longer  hold the  Governor  accountab le  for what  he 

do e s ,  b e c au se  he may t r y  to take  act ion and the  Attorney Genera l can 

t h w a r t  i t by  h i s  op in ion .

Another  rea son  why  it shou ld  not go to the e lec tora te  is  b e cau se  

th e re  is  an in adequa te  oppo r tun i ty  to debate  t h i s  i s s u e .  You cannot 

pu t  it in the p e r sp e c t i v e  of what  k ind of an e xe cu t i v e  b r an ch  do you 

w an t .  I t ' s ,  a s  I s a y ,  an i s s u e  tha t  shou ld  not
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and cannot  ra t iona l ly  be con s ide red  independen t ly  o f  th a t  l a r g e r  

que s t ion  of the  na tu re  of the e xe cu t i v e  b r a n c h ,  and i f  you put  i t in the 

form of the re so lu t ion  t h a t ' s  be fore  you today ,  t h a t ' s  not what  will be 

before the  vo t e r s  to con s id e r  and  to look a t .

In my jud gm en t ,  th e re  is  no sound  a rgum en t  in s a y in g  tha t  

f o r t y - f i v e  s t a t e s  have  e lected a t to rn ey s  g e n e r a l .  If you g e t  an e lected 

Attorney Genera l ,  be l ieve  me, you wi l l  not change  it .  You can n e v e r ,  

a s  i t  w e re ,  t ake  away  an e lected Attorney  Genera l from the  e le c to ra te .

I s u g g e s t  to you tha t  be fore  you con s id e r  th i s  s e r i o u s  q u e s t i o n ,  tha t  

you shou ld  inv i te  some g o v e r n o r s  from some o the r  s t a t e s  where  th i s  

sy s tem  fun c t io n s  to t e s t i f y  to you what  h ap p en s  in th e i r  s t a t e s .  Inv i te  

the Governor of New Y o rk ,  inv i te  the Governor  of Ca l i f o rn ia ,  inv i te  the 

Governor  of W ash ing ton ,  and see  wha t  they  s a y  to you about  how an 

independen t  p e r son  in tha t  off ice  f r u s t r a t e s  the capac i ty  of the 

e xe cu t i ve  b r an ch  to opera te .

Now, let me tu rn  ba ck  to h i s to r y  j u s t  a l i t t le  b i t .  The re  was  some 

mention made p r e v io u s l y  about  the Attorney Genera l o f the United 

S t a t e s ,  and  in h i s to r y  the  form of our  s ta te  gove rnmen t  is  pa t te rned  

from the federa l  gove rnmen t .  I don ' t  t h in k  you 'v e  e v e r  hea rd  a s e r io u s  

vo ice r a i s ed  tha t  the  Attorney Genera l of the  United S ta te s  shou ld  be 

e lec ted .  He is the a d v i s o r  to the P r e s id e n t  and  to the e x e cu t i v e  

b r anch  a s  s u c h .  He is the  s u p e r v i s o r  of the p ro se cu to r s  for the  

na t ion .  Bu t  I don ' t  t h in k  you hear  any  r e sp o n s ib l e ,  re l iab le  vo ice on 

the nat iona l s c ene  s a y  tha t  somehow the gove rnmen t  of  the United 

S ta te s  would be be t te r  i f  the Attorney  Genera l were e lec ted .  And the
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h i s to ry  of tha t  idea i s  two hun d red  y e a r s  o ld .

Now, I'd j u s t  l i k e  to quote  to you a few s en ten ce s  from the 

F ede ra l i s t  P a p e r s , number  70 ,  w r i t t en  by A lexander  Hamilton in 1783 .

It was  a d d r e s s e d  to the  people of the  State  of New York  at  the  time in 

the F ed e ra l i s t  P a p e r s : "T h e r e  i s  an idea wh ich  is  not w i thout  i ts  

advoca te s  tha t  a v ig o ro u s  e x e cu t i v e  is i n con s i s t en t  w ith  the  g e n i u s  of 

repub l ican  g o v e r n m e n t . 11 Now, I would remind you ,  repub l i c an  

gove rnmen t  is r e p r e s e n t a t i v e  gove rnm en t .  It is a gove rnm en t  where  

you ,  the e lected r e p r e s e n t a t i v e s ,  a re  a s k ed  to make w ise  d e c i s i o n s ,  

d ec i s ion s  tha t  the  e lec torate  cannot in i t s  forum make ,  bu t  wh ich  take  

the k ind  of con s ide ra t ion  tha t  you people can g i v e  i t.  " E n l i g h t e n ed  

w e l l -w i s h e r s  to t h i s  sp e c i e s  of gove rnm en t  must  at l e a s t  hope tha t  the 

suppos i t ion  is  d e s t i t u t e  of fo un d a t io n . "  " E n e r g y  in the  e x e c u t i v e  is  a 

lead ing  c h a ra c t e r  in the  de f in i t ion  of good g o v e r n m e n t . "  Now, e r '  r g y  

is  the capac i ty  to make a dec i s ion  and c a r r y  it ou t .  If you e lect  the 

Attorney G enera l ,  you will d e p r i v e  the Governor  of tha t  e n e r g y .  His 

e n e r g y  will go to f i g h t in g  w ith  the  enemy with in  h i s  own r a n k s .  His 

e n e r g y  will be d i r ec ted  to the  in t ra fam i ly  w a r f a r e  w i th in  h i s  c ab ine t  

gene ra t ed  by  h a v in g  an independen t  and  con f l i c t ing  vo ice t h e r e .

The s i tu a t ion  is not u n l i k e  h a v in g  two gove rnm en t s  in one c i t y ,  

l ike the City of Anchorage  and  the  Borough  of Ancho rage ,  the  C i ty  of 

Juneau  and the Bo rough  of J u n e au .  I f  you look to the  h i s t o r y  of our 

local g o v e rn m e n t s ,  most of our  major communit ies have  w i se ly  conso l i ­

dated those  into one ,  so tha t  the e n e r g y  of the  people tha t  run them is 

not in f i g h t in g  between people in th e i r  own community
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bu t  in a d d r e s s i n g  the p r inc ip a l  p rob lem s .  And I s a y  to you tha t  you 

wi ll  d ep r i v e  the e x e c u t i v e  b r an ch  of  i t s  capac i ty  for  e n e r g y ,  for mak ing  

e f f e c t i v e  d e c i s i o n s ,  i f  you s add le  the Governor  w ith  an opponent  w ith in  

h i s  sy s tem .

I don ' t  wan t  to pro long the d i s c u s s i o n ,  bu t  I'm u t t e r l y ,  to ta l ly  

conv inced  tha t  to a l lcw t h i s  to h ap p en ,  and i f  you put  i t  to the vote pf 

the  people i t ' s  l i k e ly  to h appen ,  b e c au se  you can ' t  ad eq ua te ly  deba te  it 

in that  forum, you c an ' t  pu t  it in i t s  p e r s p e c t i v e .  If you al low it to 

h ap p en ,  you will have  fo r e v e r  damaged the qu a l i t y  of A la sk an  

gove rnm en t .

SENATOR F ISCHER:

Tom, t h ank  you v e r y  much for you r  so l id  s ta temen t .  Are the re  

any  q u e s t i o n s  or comments? Sena to r  Ray?

SENATOR RAY:

Judge  S t e w a r t ,  you b r o u g h t  up someth ing  t h a t ' s  been on my mind 

for  a good l en g th  of t ime, and  tha t  is the problem with the  A ttorney  

G ene ra l ' s  op in ion s ,  and why  the L e g i s l a t u r e  s e e k s  h i s  op in ion s  and  pu t s  

a g r e a t  deal of c r ed ib i l i t y  toward them. For the l a s t ,  oh ,  a t  l e a s t  ten 

y e a r s  or more, it would appea r  to me th a t  most a t t o r n e y s  g en e r a l  have  

thwa r ted  the  will o f  the L e g i s l a t u r e .  When we p a s s  a bi l l  t h a t  h a s  not 

been app rec ia ted  by  the  Adm in i s t ra t ion ,  or the  Attorney  Genera l  f i n d s  

tha t  the Admin is t ra t ion do e sn ' t  wan t  to a d m in i s t e r ,  he w r i t e s  a le t te r  

s a y i n g  i t ' s  uncon s t i tu t ion a l  a n d ,  t h e r e fo r e ,  s a y in g  tha t  he is  swo rn  to 

uphold the laws  o f  the  S ta te  of A la sk a ,  that  he is a d v i s i n g  the  

Admin is t ra t ion  not to adm in i s t e r  i t .  Th i s  i s  c o n t r a r y  to the
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Const i tu t ion  of the S ta te  of A la sk a .  It s a y s  that  he cannot do tha t .

He must s e e k  jud ic ia l  c o u n s e l ,  and  the  ju d i c i a r y  makes  the  

de te rm ina t ion ,  and  you have  v a l id a ted  tha t  for me today;  and in our  

t imes of a cqua in t an ce  and  f r i e n d s h ip ,  I wan t  to t h a n k  you most for  tha t  

s ta tement you made r i g h t  t h e r e .  B u t  how can we app roach  the 

Attorney  Genera l ,  or  how do we overcome that? T h a t ' s  why  we s e e k  

the op in ion s ,  and  th a t ' s  why  a lot o f  t imes we ' re  more or l e s s  bound by 

them, or we a re  a s k i n g  them, r a th e r  than j u s t  to have  oui— we must  

come to a compromise pos it ion r a th e r  than j u s t  to have  our  b i l l s  go 

down the  tube  or not be adm in i s t e red .

JUDGE STEWART:

May I r e sp o n d ,  Mr. Chairman?

SENATOR F ISCHER:

C e r t a in l y ,  Tom.

JUDGE STEWART:

I t h in k  you ' r e  a b so lu t e ly  r i g h t ,  and i t  seems to me, a s  I b e g a n ,  

you shou ld  look at  h i s t o r y .  How does  it happen  tha t  the Attorney 

Genera l h a s  su ch  a p e r v a s i v e  in f lu ence  in the  A la sk an  government?

Well, when we were  a young  t e r r i t o r y ,  a smal l t e r r i t o r y ,  the  A ttorney  

Genera l was  the  only  lega l o f f i ce r  to look to. The  L e g i s l a t u r e  had no 

s t a f f ,  and  the re  g r ew  up an a u r a ,  somehow, of someth ing  s a c ro s a n c t  

about  the Attorney G ene ra l ,  and  i t  shou ld  not be .  He shou ld  be no 

more and no l e s s  than  a lega l a d v i s o r  to the Gove rno r .  Now, the  

Governor  might  be a b e t t e r  l awyer  than the Attorney  Genera l .  You 

might v e r y  wel l have  a Governo r  who ' s  a lawyer  and who 's  e le c ted ,  who
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knows more abou t  the  law ,  who does h i s  r e s e a r c h  more c a r e f u l l y ,  i s  a 

b e t te r  p ro fe s s io n a l  p e r son  than  the  Attorney G ene ra l .  He shou ld  be 

ab le  to look at  the  A ttorney  G ene ra l ' s  opinion and  s a y ,  " t h a n k  you ,  Mr. 

Attorney G ene r a l ,  you ' r e  good and I want  to keep  you on ,  bu t  I'm not 

go ing  to p ay  a n y  a t ten t ion  to th a t  opin ion b e c au se  I don ' t  t h in k  i t ' s  any  

g o o d . "  He shou ld  be free to do tha t .  The L e g i s l a t u r e  shou ld  n e v e r  be 

bound by the Attorney  Genera l  in a n y  way .  My a d v i c e ,  a p a r t  from th i s  

t h i n g ,  is to h i r e  y o u r s e l f  coun se l :  a counse l  to the  Sena te  and a 

counse l  to the House;  and re ly  on them for you r  legal  op in ions  about  

the v a l id i t y  of you r  l e g i s l a t io n ,  not the  Attorney Genera l ,  b e cau se  h i s  

du ty  is  e l s ew h e r e .

SENATOR RAY:

B u t ,  i s n ' t  th e re  some way? You se e ,  w he re  we ' r e  thw a r ted  a lot 

of t imes is  tha t  he wil l a d v i s e  the  Governor  that  in h i s  opinion i t ' s  

u n con s t i t u t io n a l ,  and th a t ,  t h e r e fo r e ,  the Governor  shou ld  not 

adm in i s te r  i t .  And a lot o f  t ime s ,  by  the time an  ind iv idu a l  l e g i s l a t o r ,  

who knows he ' s  in the  r i g h t ,  he does not have  the  wherew i th a l  to b r i n g  

cour t  ac t ion .

JUDGE STEWART:

To t a k e  t h i s  to the  cour t?

SENATOR RAY:

Yeah .  And a lot of t imes when they  do, b y  the time the  two 

y e a r s  tha t  it would t a k e  to g e t  be fore  the c o u r t s ,  in a lot of i n s t a n c e s ,  

i t ' s  a moot qu e s t io n .  The  g u y  h a s  lo s t .  So you j u s t  more or  l e s s  s e e k  

a compromise pos it ion with the  Admin is t ra t ion in o rd e r  to r e so lv e  and
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ge t  a h a l f  a loaf ,  r a th e r  than to t ake  the whole t h i n g .

JUDGE STEWART:

T h e r e ' s  no th ing  tha t  I know of in the con s t i tu t ion  th a t  s a y s  the 

Governor h a s  to fol low the opinion of  the Attorney Gene ra l .  J u s t  

because  the  A ttorney  Genera l s a y s  i t ' s  uncon s t i tu t iona l  does  not make it 

so . I know o f  no way  you can a n sw e r  that que s t ion  tha t  you p u t ,  

Senator R a y ,  w i thout  p e r s u a d in g  the  Governor in the  p a r t i c u l a r  

in s tance  th a t  he shou ld  not follow the  opinion of the  A ttorney  Genera l 

in tha t  i n s t a n c e —or to go g e t  ano th e r  opinion i f  you c an ,  to have  the 

Attorney Genera l  t ake  ano the r  look at  it.

SENATOR RAY:

Well, i f  t h e r e  is  no th ing  th a t  makes  that opin ion s a c r o s a n c t ,  tha t  

s a y s  the G ove rno r  c an ' t  s u p p o r t  the leg i s la t ion i f  he w an t s  to . . .

SENATOR RODEY:

Well, it m igh t  be in h i s  b e s t  pol i t ical  in t e r e s t  to have  the  Attorney 

General s a y  th a t  and . . .

JUDGE STEWART:

That may v e r y  wel l  be .

SENATOR RAY:

In fact he  might  even  s e e k  tha t  opinion out so  th a t  he can avo id  

doing what is  po l i t i ca l ly  d i s t a s t e f u l  to him.

JUDGE STEWART:

If  t h a t ' s  the  c a s e ,  I t h in k  you have  no a l t e r n a t i v e  bu t  to summon 

some re sou rce  to g e t  y o u r s e l f  into cou r t .  I'd be g l a d  to a n sw e r  any  

o ther  . . .
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Th an k  you ,  Ton .

SENATOR 5TURCULEWSKI:

Mr. Cha i rman ,  j u s t  a comment, tha t  t h i s  i s a most p rovoca t ive  

d i s c u s s i o n  of how the Attorney  Genera l h a s  evo lved  and j u s t  in the  few 

y e a r s  tha t  I ' ve  been h e r e ,  w h y ,  you see  u s  go ing  to [ L e g i s l a t i v e ]  Legal 

S e r v i c e s  when we wan t  one op in ion ,  we go to the Attorney  Genera l  for 

a no th e r .  I t h in k  t h i s  i s  wo r thy  of some exp lo ra t ion .  It seems to me, 

one ,  you cou ld ,  of c o u r s e ,  go  to cou r t  more of ten to cha l l enge  tha t  

op in ion ,  bu t  I a lmost t h in k  it  would have  to be ,  to b r i n g  c h a n g e ,  an 

evo lu t iona ry  k ind  of a th ing  where  you wou ld ,  in f a c t ,  e i t h e r  g i v e  the 

s t a t u s  to you r  c u r r e n t  legal s e r v i c e s  or h ire  independen t  counse l  th a t  

would be ava i l ab le  for adv ic e  and you s t a r t  go in g  the re  a s  opposed to 

wha t  we do now, which is  more and more to go to the  Attorney  Genera l 

for th e i r  opin ion .  But  tha t  is  i n t e r e s t i n g  and it would be in t e r e s t i n g  

maybe to see a cata log of t h i n g s  th a t  you m igh t  do to b r i n g  about  the  

k ind  of c h ange  tha t  wi ll  b r i n g  more ba lance  t h e r e .  We u se  the  

Attorney  General a s  the f ina l word in a lot of c a s e s .

SENATOR FISCHER:

Sena to r  Ray?

SENATOR RAY:

B ecau se  we ' re  forced to. We're fo rced to reach a compromise 

posi t ion b ecau se  o th e rw i s e  he will s a y  in h i s  opin ion i t ' s  uncon s t i tu t iona l  

and  then the Governor  will s a y ,  o k a y ,  and i t ' s  not adm in i s t e red ;  and 

then we ' re  up to the  wal l  u n l e s s  we have  the f inanc ia l  r e s o u r c e s ,  the

SENATOR F ISCHER:
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ba c k in g  of somebody to g e t  it into cour t  in a rap id  fa sh ion  and  then 

have  the  cour t  act upon it .

SENATOR STURCULEWSKI:

Your a s k i n g  what?

SENATOR RAY:

See ,  we l l ,  I even  had the c r a z y  idea one time of a s k i n g  for 

a d v i s o r y  op in ions  from the Supreme Court  or from the  S u pe r io r  Cour t  -  

j u s t  a d v i s o r y  op in ions  on matte r s  of g r e a t  s t a te  i n t e r e s t  and j u s t  have  

them g i v e  an opinion of w he th e r  it w as  cons t i tu t iona l  or not ,  and  they  

d idn ' t  wan t  to do i t .

JUDGE STEWART:

Mr. Cha i rman ,  may I j u s t  add one note ,  w i thout  e x t e nd in g  you r  

t ime, in r e sp o n se  to Senator  S t u r g u l e w s k i ' s  comments? I t h in k  it  m ight  

be u s e fu l  for you to look to the  pa t te rn  of some o the r  s t a t e s .  Now, 

the L e g i s l a t i v e  A f fa i r s  Agency  i s  one th ing  tha t  does i t s  r e s e a r c h ,  and  

it h a s  i t s  a t to rney  tha t  a d v i s e s  it a s  a s t a f f .  What I'm ta l k in g  about  is 

counse l  to the Senate  . . .

SENATOR STURGULEWSKI:

T h a t ' s  r i g h t .  We h a v en ' t  done tha t .

JUDGE STEWART:

. . .  and counse l  to the  House ,  and you will f ind  tha t  pa t te rn  in 

o ther  s t a t e s .  I happen to know qu i te  wel l  an exce l len t  counse l  to the  

Ca l i fo rn ia  S ta te  Sena te ,  and  the  n a tu r e  of the funct ion of h i s  off ice  is 

v e r y  important  in the s u c c e s s  o f  l eg i s l a t ion  in tha t  s t a t e ,  and to g i v i n g  

the -  of n e c e s s i t y  -  the major ity  in the Senate  tha t  choo se s  him, legal
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op in ion s .

Sena to r  Ray?

SENATOR RAY:

T h en ,  a g a i n ,  Tom, we 've  been ,  a t  v a r i o u s  and odd t ime s ,  in the 

L e g i s l a t u r e ,  e i t h e r  one house  or  the o th e r ,  or  both a c t in g  in conce r t ,  

have  h i red  ou t s ide  counse l  in p a r t i c u l a r  a r e a s  o f i n t e r e s t  or to a n sw e r  

spec i f i c  q u e s t i o n s ,  bu t  then we ' re  a lw a y s  c r i t i c i z e d  by  the pub l ic  or  by  

those  c r i t i c s  of the L e g i s l a t u r e  who declaim to the  pub l ic  th a t  the  

L e g i s l a t u r e  s p e n d s  i t s  money , they have  h i r ed  the se  people to do th u s  

and s u c h ,  and i t  g i v e s  the  appea r an ce  tha t  the  L e g i s l a t u r e  is a bunch  

of s p e n d th r i f t s  when they  have  legal  o f f i c e r s  they  could go to l ike  the 

A ttorney  Genera l wh ich they  in e r r o r  be l ieve  is a va i l ab le  to u s  to tell 

u s  what  i s  cons t i tu t iona l  and  w ha t  i s n ' t .

JUDGE STEWART:

I app rec ia te  the oppo r tun i ty  to a p p e a r ,  Mr. Cha i rman .

SENATOR FISCHER:

I rea l ly  app rec ia te  you r  t e s t i f y i n g .

SENATOR FISCHER:
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ct/3)rO. K , IF M S K BILL SHEFFIELD, GOVERNOR

D E P A R T M E N T  OF L A W

O F F  ICE  O F  THE A T T O R N E Y  G EN ERA L

POUCH K  -  STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: 19071 465-3600

A p r i l  23, 1985

The H onorable P a t r i c k  Rodey 
Chairman
Senate J u d ic ia r y  Committee 
A laska S ta te  Senate 
Pouch V
Juneau, AK 99811

Re: E le c te d  AG
SJR 9

Dear Senator  Rodey:

I would l i k e  t o  comment on the m e r its  o f  the q u e s t io n  
o f  whether o r  n o t  we should  e l e c t  the a t t o r n e y  g e n e r a l .

As you take  up t h is  i s s u e ,  i t  i s  u s e f u l  t o  c o n s id e r  how 
t h i s  p rop osed  change w i l l  e f f e c t  the c i t i z e n s  o f  our S ta te  in  
b o th  the  s h o r t  and lon g  term. I have l i v e d  and p r a c t i c e d  law in  
our s t a t e  f o r  most o f  my a d u lt  l i f e .  T am a b s o lu t e ly  con v in ced  
th a t  the  needs o f  a l l  A laskans are b e s t  serv ed  by having  an 
a p p o in te d  a t t o r n e y  g e n e r a l .  E le c t i o n  o f  one c a b in e t  l e v e l  
o f f i c i a l  makes no more sense  than the  e l e c t i o n  o f  some o r  a l l  
o th e r  com m iss ion ers .

H i s t o r i c a l l y ,  the  A tto rn e y  G eneral has been an 
a p p o i n t i v e ,  r a th e r  than e l e c t i v e ,  o f f i c i a l .  In England, the 
A tto rn e y  G eneral was a p p o in ted  by the Crown and o n ly  i n c i d e n t a l l y  
a c q u ir e d  e l e c t i v e  s ta tu s  through a s e a t  in  P a rlia m en t. In 
C o lo n ia l  Am erica , A tto rn e y s  G eneral were u s u a l ly  a p p o in ted  by the 
G overnor o f  the c o lo n y .  The A tto rn e y  G eneral o f  the U nited 
S ta te s  s t i l l  s e rv e  a t  the p le a s u r e  o f  the P re s id e n t  w ith  the 
a d v ic e  and con sen t  o f  the S enate . 1/

1 /  Our r e s e a r c h  in d i c a t e s  th a t  the  A tto rn e y  G eneral i s  
p o p u la r ly  e l e c t e d  in  f o r t y - t h r e e  s t a t e s .  The A tto rn e y  G eneral i s  
a p p o in te d  by the  G overnor in  f i v e  s t a t e s  (New Hampshire, A la sk a , 
Hawaii, New J e r s e y  and Wyoming), th re e  t e r r i t o r i e s  and the 
Commonwealth o f  P uerto  R ic o .  In Maine, the  A tto rn e y  General i s  a 
" c o n s t i t u t i o n a l  o f f i c e r "  s e l e c t e d  by the L e g is la t u r e  w h ile  
T e n n e s s e e 's  A tto rn e y  G eneral i s  s e l e c t e d  e v e ry  e ig h t  y ea rs  by the 
Supreme Court o f  th a t  s t a t e .
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f l e x i b i l i t y  and d i s c r e t i o n  that i s  im p l ie d  in  an a p p o in 'e d  
a t t o r n e y  g e n e r a l .  Anything l e s s  w i l l  in e .v i ta b ly  d r iv e  a wedge 
between the Governor and the Department o f  Law to  the detr im en t  
o f  the c i t i z e n s  o f  our s t a t e .

T h ir d ly ,  in  a d d i t io n  t o  the  p r a c t i c a l  problem s caused 
by an e l e c t e d  a t t o r n e y  g e n e r a l ,  e x p e r ie n c e  in  o th e r  s t a t e s  w ith  
an e l e c t e d  a t t o r n e y  g e n e ra l  su g g e sts  th a t  the G o v e rn o r 's  o f f i c e  
w i l l  in cu r  s u b s t a n t ia l  c o s t s  w ith  r e s p e c t  t o  the use o f  se p a ra te  
and a d d i t i o n a l  c o u n s e l  f o r  the G overnor . I am o f  the o p in io n  
th a t  t h i s  use  (and c o s t )  depends on the r e l a t i o n s h i p  between the 
G overnor and the e l e c t e d  A tto rn e y  General., In a s i t u a t i o n  where 
an e l e c t e d  A tto rn e y  G eneral and G overnor are  c o o p e r a t iv e ,  c o r d i a l  
and share a s im i la r  p o l i t i c a l  p h i lo s o p h y ,  the  need f o r  a d d i t i o n a l  
G o v e r n o r 's  c o u n s e l  w i l l  be re d u ced . R e g r e t t a b ly ,  t h i s  i s  n ot  
always the  s i t u a t i o n .  A 1976 stu dy  by the  R a t io n a l  G o v e rn o rs ' 
C on feren ce  e x p lo r e d  the  r o l e  o f  G ov ern ors ' l e g a l  a d v is o r s .  The 
s tu d y , which was based p r im a r i ly  on a q u e s t io n n a ir e  t o  th ese  
c o u n s e l ,  found problem s in  t h i s  r e l a t i o n s h i p :

In many s t a t e s ,  the r e l a t i o n s h i p  between the 
Governor and th e  A tto rn e y  G eneral i s  n o t  a smooth 
on e . In a d d i t io n  to  w hatever p o l i t i c a l
d i f f e r e n c e s  th ere  may be between them, th e re  are
s e v e r a l  o p e r a t io n a l  areas  o f  p o t e n t i a l  c o n f l i c t .
These in c lu d e  c o n f l i c t s  o v e r  the e x te n t  t o  which 
the l e g a l  t a le n t  employed by s t a t e  a g e n c ie s  shou ld  
r e p o r t  t o  the A tto rn e y  G enera l o r  t o  the a g e n c ie s ;  
c on cern  th a t  the Governor cannot e a s i l y  deal w ith  
th e  A tto rn e y  G eneral becau se  the A tto rn e y  G eneral 
n orm a lly  p r o v id e s  " y e s - n o "  answers r a th e r  than 
d i s c u s s io n s  o f  the l e g a l  r i s k  o f  v a r io u s  o p t io n s ;  
and the p o s s i b l e  f r i c t i o n s  th a t  may n orm a lly  o c cu r  
in  an a t t o r n e y - c l i e n t  s i t u a t i o n .  3 /

W hile I cannot e s t im a te  the a c t u a l  use  and c o s t  o f  
a d d i t i o n a l  co u n s e l  t o  o v e r s e e  the e l e c t e d  A tto rn e y  G eneral on 
b e h a l f  o f  the G overnor, I am co n v in ce d  th e re  w i l l  be some e x t r a
c o s t  in cu rr e d  by the G o v e rn o r 's  o f f i c e  t o  h i r e  and use l e g a l
c o u n s e l  even in  the b e s t  o f  t im e s . I s a d ly  r e g r e t  th a t  the 
c i t i z e n s  o f  our s t a t e  w i l l  be r e q u ir e d  to  pay f o r  t h i s  a d d i t i o n a l  
la y e r  o f  l e g a l  b u rea u cra cy .

3 /  N a tion a l G overn ors ' C o n fe re n ce , Center f o r  P o l i c y  R esearch  
and A n a ly s is ,  LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 19 76 ) .
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I  have a numbei* o f  s u b s ta n t iv e  p o in t s  which w eigh 
a g a in s t  the e l e c t i o n  o f  the a t to rn e y  g e n e r a l .  F i r s t ,  in A la sk a , 
the p e o p le ,  through t h e i r  l e g i s l a t o r s  do p a r t i c i p a t e  in  the 
s e l e c t i o n  o f  the a t to rn e y  g e n e ra l  by the c o n f irm a t io n  p r o c e s s .  
In a d d i t i o n ,  the c o n f irm a t io n  p r o c e s s  a l lo w s  the L e g is la t u r e  to  
examine the  q u a l i f i c a t i o n s  an^ i n t e g r i t y  o f  the nominee.

S e co n d ly ,  the g o v e rn o r ,  as the s t a t e ' s  p r i n c i p a l  
e x e c u t iv e  o f f i c e r ,  needs to  have a r e s p o n s iv e  and r e l i a b l e  
Department o f  Law. I th in k  good management r e q u ir e s  an a p p o in ted  
a t to rn e y  g e n e r a l ,  but more im p o r ta n t ly  common sense su g g ests  th a t  
the a t t o r n e y  genera] s e l e c t i o n  be made by appointm ent. The 
d e le g a t e s  t o  our C o n s t i t u t io n a l  C onvention  r e c o g n iz e d  o v er  a 
q u a r te r  ce n tu ry  ago th a t ,  in  our v a s t  s t a t e  w ith  i t s  d is p a r a t e  
i n t e r e s t s  and c i t i z e n s ,  the a d m in is t ra t io n  o f  s t a t e  government 
r e q u ir e s  a s t r o n g  g o v e rn o r .  This s t i l l  h o ld s  t ru e  tod a y . The
l a s t  th in g  our s t a t e  needs i s  an e l e c t e d  a t to rn e y  g e n e ra l  who may 
have a p e r s o n a l  o r  p o l i t i c a l  agenda which v a r ie s  from the 
p o s i t i o n  o f  the  g o v e r n o r .  The f r i c t i o n  between the two e l e c t e d  
a d m in is t r a t iv e  o f f i c i a l s  can lea d  to  a l e s s  r e s p o n s iv e  s t a t e  
b u rea u cra cy  and a d i f f u s e d  a c c o u n t a b i l i t y  o f  the e x e c u t iv e  branch  
t o  the e l e c t o r a t e .

I c o u ld  r e l a t e  an ecd otes  w hich i l l u s t r a t e  t h i s  from 
o th e r  j u r i s d i c t i o n s  having  e l e c t e d  a t to rn e y s  g e n e r a l .  In s te a d ,  I 
would r a th e r  p r o v id e  a q u o ta t io n  from the N a tion a l M un icipa l
L eagu e :

A l l  a u t h o r i t i e s  on executive , o r g a n iz a t io n  agree 
w ith  the p o s i t i o n  embraced by th e  Model S ta te  
C o n s t i t u t io n  f o r  more than AO yea rs  th a t
a d m in is t r a t iv e  power and r e s p o n s i b i l i t y  shou ld  be
c o n c e n tra te d  in  a s in g le  p o p u la r ly  e l e c t e d  c h i e f  
e x e c u t iv e .  There i s  growing r e c o g n i t i o n  th a t  the 
g o v e r n o r ,  as the r e p r e s e n t a t iv e  o f  a l l  the p e o p le ,  
shou ld  be equ ipped  w ith  the c o n s t i t u t i o n a l  s ta tu s  
n e c e s s a r y  to  e x e r c i s e  c o n s t r u c t iv e  le a d e r s h ip  as 
the c h i e f  lawmaker and p o l i t i c a l  head o f  h i s
s t a t e .  2J

S tu d ies  on a d m in is t r a t iv e  r e o r g a n iz a t io n  u s u a l ly  argue 
th a t  _ fra g m en ta t ion  lea d s  t o  i r r e s p o n s i b i l i t y ,  but th a t  a s i n g l e  
c h i e f  e x e c u t iv e  can be h e ld  a c co u n ta b le  through th e  e l e c t o r a l  
system  and, as a con sequ en ce , can make the a d m in is t ra t io n  more 
r e s p o n s iv e .  In my o p in io n ,  the Governor o f  A laska needs the

2 /  N a tion a l M u n ic ip a l L eagues, MODEL STATE CONSTITUTION (6rh 
e d . )  65 -66  (1 9 6 3 ) .
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F o u r th ly ,  in  s ta te s  where Hie a t t o r n e y  g e n e ra l  i s  
e l e c t e d ,  the heads o f  e x e c u t iv e  departm ents o f t e n  h i r e  t h e i r  own 
a t t o r n e y s .  In j u r i s d i c t i o n s  w ith  e l e c t e d  a t to rn e y s  g e n e r a l ,  
th e re  i s  o f t e n  a p r o l i f e r a t i o n  o f  house co u n s e l  on the s t a f f  o f  
m ajor  departm ents . H i s t o r i c a l l y ,  such co u n s e l  have been employed 
by e x e c u t iv e  branch a g e n c ie s  to  g iv e  department heads a " se c o n d "  
o p in io n  in  c o n t r o v e r s i a l  m atters  in  s t a t e s  having an e l e c t e d  
a t t o r n e y  g e n e r a l .  Such cou n se l  u s u a l ly  do n o t  have the a u th o r i ty  
t o  l i t i g a t e ,  but they do p r o v id e  l e g a l  a d v ic e  t o  department 
heads . W ithout c e n t r a l i z e d  l e g a l  s e r v i c e  and a d v ic e ,  each agency 
w i l l  r e l y  on a d v ic e  from i t s  own la w y ers .  T h e r e fo r e ,  a g e n c ie s  
w i l l  r e c e i v e  d i f f e r i n g  i n t e r p r e t a t i o n s  as th e 3’p r a i s e  l e g a l  
i s s u e s .  This  in  turn w i l l  make consensus among d i f f e r e n t  
a g e n c ie s  on i s s u e s  more d i f f i c u l t  to  a c h ie v e .  The r e s u l t  i s  that 
p u b l i c  p o l i c y  ?  c i s i o n s  in  the e x e c u t iv e  branch w i l l  be de layed  
to  the de tr im en t  o f  the p u b l i c  and the l e g i s l a t u r e .  In a d d i t i o n ,  
th ese  house c o u n s e l  f r e q u e n t ly  submit amicus b r i e f s  in  l i t i g a t i o n  
a f f e c t i n g  t h e i r  departm eiit1 s program s. I t  i s  n o t  unusual in 
s t a t e s  w ith  an e l e c t e d  a t to rn e y  g e n e ra l  to  see fo u r  or  f i v e  
se p a ra te  b r i e f s  f i l e d  iri a s in g le  m a tter ,  r e p r e s e n t in g  the 
v a ry in g  v ie w p o in ts  o f  d i f f e r e n t  a g e n c ie s ,  in  a d d i t io n  to  the 
a t t o r n e y  g e n e r a l 's  b r i e f .  I f  n o th in g  e l s e ,  t h i s  n e e d le s s  
d u p l i c a t i o n  in s u re s  th a t  the c o u r ts  and the p u b l i c  w i l l  be 
co n fu se d  about s t a t e  p o l i c y  on many i s s u e s .

In my e s t im a t io n ,  the c o s t  f o r  such a d d i t i o n a l  cou n se l 
in  A laska c o u ld  e a s i l y  exceed  $1 .0  m i l l i o n  a n n u a lly ,  w ith in  a few 
y e a r s .  This  c o s t  i s  s im ply  n ot  warranted by any r a t i o n a l  
c r i t e r i a  and shou ld  be fu r t h e r  q u e s t io n e d  in  l i g h t  o f  d im in ish in g  
re v e n u e s . We have many more b a s i c  needs in  A laska w hich command 
the s t a t e  g overn m en t 's  immediate a t t e n t i o n .  S u re ly  we do not 
want a n e e d le s s  la y e r  o f  e x t r a  law yers embedded in  s ta te  
a g e n c i e s .

In summary, i t  i s  my o p in io n  th a t  e l e c t i n g  the A tto rn ey  
G enera l w i l l  s p l i t  a d m in is t r a t iv e  r e s p o n s i b i l i t y  and e x e c u t iv e  
a u t h o r i t y ,  d i f f u s e  the p o l i t i c a l  a c c o u n t a b i l i t y  o f  the e x e c u t iv e  
branch to  the  p u b l i c ,  add more a t to rn e y s  to  s t a t e  governm ent, 
c o n t r ib u t e  t o  more in te n s e  b u r e a u c r a t i c  i n f i g h t i n g  among 
a g e n c ie s ,  d e la y  the r e s o l u t i o n  o f  e x e c u t iv e  branch  p o l i c y  
d e c i s i o n s ,  and c r e a te  a h ig h e r  r a t e  o f  growth in  the  s ta te  
o p e r a t in g  b u d get .

P le a se  c a l l  upon me at your e a r l i e s t  con v en ien ce  i f  I 
can p r o v id e  a d d i t i o n a l  in fo rm a t io n  on t h is  m a tter .

Jorman C. Gorsuch 
A ttorn ey  General

NCG.-vrb
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signify by saying "aye", all opposed by saying "no". The "ayes" 
have it and the proposed amendment is ordered adopted. Are 
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after Sec­
tion 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it w i l l  be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Page o, line 16 , after Section 13, insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the 
same manner as the Governor, and his term of office shall be 
four years. He shall be the chief law officer of the State, 
shall represent the State in all courts of lav;, and shall see 
that all laws are uniformly and adequately enforced throughout 
the State. He shall be legal advisor to the Legislature and all 
State officers, and shall perform such other duties as may be 

•prescribed by law. He shall be responsible to the Governor and 
the Legislature for the faithful performance of his duties. The 
Attorney General shall receive for his services a compensation 
fixed by the Legislature which shall not be Increased or diminish­
ed during his term of office. He shall devote his full time to 
his office and shall not receive any salary, fees or other com­
pensation from any other source. In case of vacancy in the office 
of Attorney General for any cause, the Governor shall appoint his 
successor to complete the term of office with  the consent of a 
majority of both Houses of the Legislature In joint session 
assembled, or, when not In session, a poll of the members may be 
taken by mall b y  the President of the Senate and Speaker of the 
House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr,. Knight seconds the motion. The amendment
Is open for discussion. Mr. Barr.

B A R R :  Mr. President, as this is rather a long amendment —

10



PRESIDENT EGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just 
called and Guy Rivers, brother of Vic and Ralph, was found alive 
anc safe about 30 minutes ago. (Applause) He has been picked 
up- and is now on his way back to Fairbanks. Mr. Barr.

B A R R :  I h a v e  h a d  p l a c e d  on a l l  t h e  d e l e g a t e s '  d e s k s  a m i m e o­
g r a p h e d  c o p y  of t h e - t e x t  o f  t h i s  a m e n d m e n t .  I t  is n o t  the c o m ­
p l e t e  a m e n d m e n t  s h o w i n g  t h e  l i n e s  a n d  p a r a g r a p h ,  it is m e r e l y  
t h e  t e x t .  I t  p r o v i d e s  f o r  t h e  e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l ,  
t h a t  is the g i s t  o f  it;. H e  s h a l l  b e  e j e c t e d  at t h e  s a m e  t i m e  
a n d  m a n n e r  as t h e  g o v e r n o r .  H e  s h a l l  be l e g a l  a d v i s e r  to the 
l e g i s l a t u r e  a n d  a l l  s t a t e  o f f i c e r s ,  a n d  s h a l l  p e r f o r m  s u c h  o t h e r  
d u t i e s  as m a y  be p r e s c r i b e d  b y  lav;. It o u t l i n e s  h i s  d u t i e s  and 
it p r o v i d e s  f o r  h i s  r e p l a c e m e n t  in c a s e  t h e r e  is a  v a c a n c y .  Now, 
in p r e s e n t i n g  t h i s  a m e n d m e n t ,  I do n o t  g o  a g a i n s t  the t h o u g h t  
of the E x e c u t i v e  C o m m i t t e e  in t h a t  we s h o u l d  h a v e  a  s t r o n g  e x e ­
c u t i v e .  S o m e  p e o p l e  w i l l  t h i n k  so. I w e n t  a l o n g  w i t h  t h e i r  
c o m m i t t e e  r e p o r t  and I s t i l l  do n o t  d i s a g r e e  w i t h  it; h o w e v e r ,  
t h e  r e a s o n  I d e c i d e d  f i n a l l y  t o  p u t  t h i s  a m e n d m e n t  In w a s  t h e  
f a c t  t h a t  I m e t  i n n u m e r a b l e  p e o p l e ,  s p e a k i n g  t o  t h e m  p r i v a t e l y ,  
w h o  t h o u g h t  t h a t  the a t t o r n e y  g e n e r a l  s h o u l d  b e  e l e c t e d .  In 
fac t ,  t h e y  s t a t e d  it in b r o a d e r  t e r m s ,  t h e y  s a i d  t h e y  w o u l d  like 
t o  e l e c t  m o r e  o f f i c i a l s  t h a n  t h e  s t a t e  g o v e r n o r .  N o n e  of t h e m  
s t a t e d  t h a t  t h e y  w a n t e d  t o  e l e c t  as m a n y  as w e  h a v e  now, t h a t  
t h e y  w a n t e d  t o  r e d u c e  the g o v e r n o r ' s  p o w e r ,  b u t  t h e y  t h o u g h t  
t h e y  s h o u l d  e l e c t  e n o u g h  so t h a t  t h e y  f e l t  t h e y  h a d  a h a n d  in 
t h e  g o v e r n m e n t  t h e m s e l v e s .  I f e l t  t h a t  i f  a n o t h e r  o f f i c i a l  ■; 
s h o u l d  b e  e l e c t e d ,  it s h o u l d  b e  the a t t o r n e y  g e n e r a l .  - W h y  t h e  '--'' 
a t t o r n e y  g e n e r a l ?  B e c a u s e  a l l  t h e s e  o t h e r  d e p a r t m e n t  h e a d s  are 
t h e r e  e x p r e s s l y  t o  c a r r y  o u t  t h e  g o v e r n o r ' s  p r o g r a m  and s h o u l d  
a g r e e  w i t h  h i m  in e v e r y  d e t a i l  o n  h i s  p o l i c y .  T h a t  m a k e s  u p  a 
g o o d  w o r k i n g  team. T h e  a t t o r n e y  g e n e r a l  a l s o  s h o u l d  w o r k  w i t h  
t h e  g o v e r n o r ,  h e  is t h e  g o v e r n o r ' s  l e g a l  c o u n s e l  and t h e  l e g i s­
l a t u r e ' s  l e g a l  c o u n s e l  and a l s o  c o u n s e l  f o r  a l l  t h e  d e p a r t m e n t  
h e a d s ,  b u t  h e  h a s  o n e  o t h e r  d u t y  t h a t  d o e s  n o t  q u i t e  c o n f o r m  t o  
t h e  u s u a l  i d e a  o f  a d e p a r t m e n t  h e a d ' s  d u t y  u n d e r  a d m i n i s t r a t i o n  
and t h a t  is, h e  is c a l l e d  u p o n  t o  i n t e r p r e t  t h e  l a w  at t i m e s .
T h a t  is a s e m i  j u d i c i a r y  f u n c t i o n ,  I ’-ro u l d  c a l l  it,'-although i t ' s  
n o t  f i n a l .  It is a t e m p o r a r y  d e c i s i o n  a n d  m a y  b e  t a k e n  i n t o  t h e  
c o u r t s .  In lntcx-preting t h e  lav;, h e  s h o u l d  b e  i m p a r t i a l .  M a n y  
t i m e s ,  of c o u r s e ,  t h e  g o v e r n o r  m i g h t  a s k  h i m  t o  i n t e r p r e t  t h e  
lav; t o  be s u r e  t h a t  he is on t h e  r i g h t  g r o u n d  w h e n  he p r o p o s e s  
s o m e t h i n g .  I n  c a s e  w e  h a d  a  g o v e r n o r  w h o  w a n t e d  to b u l l d o z e  
s o m e t h i n g  t h r o u g h  a n y h o w ,  If it w e r e  a l i t t l e  b i t  q u e s t i o n a b l e ,  
t h e  a t t o r n e y  g e n e r a l  m i g h t  f e e l  t h a t  h e  w a s  o b l i g a t e d  to t h e  
g o v e r n o r  if h e  w e r e  a p p o i n t e d  a n d  h i s  o p i n i o n  m i g h t  be b i a s e d  a 
l i t t l e  bit. I w o u l d n ' t  s a y  t h a t  h e  w o u l d  f l o u t  t h e  lav;, b u t  he 
c o u l d  be b i a s e d  a l i t t l e  b i t  to e i t h e r  o n e  s ? d e  o r  the o t her.
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And even if he were e n t i r e l y  h o n e s t  and t ri ed to render an I m­
partial decision, I'm a f r a i d  h i s  c o n s c i e n c e  would hurt him a 
iittle bit because he was o b l i g a t e d  to the g o v ernor and went 
against the governor's wishes, so to r e m o v e  h i m  from that e m­
barrassing position, I t h i n k  that he s hould be elected. N o w  
I grant y o u  in electing any n a n  we c a n n o t  be sure that we will 
get a good man, and on the o t h e r  hand, b y  appointment we cannot 
insure that we will get a g o o d  man, b ut I b elie ye that if we 
are g o i n g  to elect another o f f i c i a l  b e c a u s e  the people want It, 
then it should be the a t t o r n e y  general.

PRESIDENT EGAN: Any f u r t h e r  d i s c u s s i o n ?  Mr. Marston.

MARSTON: Mr. President, if m y  r e c o l l e c t i o n  is right, in the past
14 years that I have d e f i n i t e  r e c o l l e c t i o n  of, there have been .. 
only two attorney generals ar.d the r e a s o n  is that they just can't 
get attorneys to run for t h a t  job. I'd w a n t  to know that there 
are attorneys that will step u p  and lend the mse l v e s  to be e l e c t­
ed to that job before we p a s s  on this. I have no argument with 
the mover of this amendment, Mr. Barr, e xcept that is information 
that I would like to have. M a y b e  we have some lawyers here that 
could enlighten me on that.

PRESIDE NT EGAN: Mr. Heller.thal.

HELLENTHAL: Mr. President, I t h i n k  I c o u l d  a nswer that. All the
lawyers that favor the a m e n d m e n t  w i l l  p r o b a b l y  stand up, and 
those who don't will sit down. (Laughter)

PRESIDENT EGAN: The C o n v e n t i o n  w i l l  come to order. Is there
further discussion of the p r o p o s e d  a m e n d m e n t ?  Mr. Nolan.

NOLAN: Mr. President, at a  m e e t i n g  that I had, I think there
v/ere 12 people there on an h o u r  and a h a l f ' s  notice, that was 
the one thing they were u n a n i m o u s  on. T h e y  w a n t e d  the attorney 
ge neral elected by the peo le. T h e y  s e e m  to thin k it was the 
one independent arm that t .jy w o u l d  have, and f o r  that reason 
they were unanimous that the a t t o r n e y  g e n e r a l  should be elected, 
and therefore I think I w i l l  s u p p o r t  Mr. 3 a r r ' s  amendment.

PRESIDENT EGAN: Mr. M c L a u g h l i n .

McLAUGHLIN: Mr. President, I v oted a g a i n s t  the governor and
secretary of state as co-rur.r.ers on the b e l i e f  that we had 
me r e l y  one elective office ir. the e x e c u t i v e  arm and that would 
suffice, because my other v o t i n g  had been predicated, and other 
proposals had been p r edicate d, on that b e l i e f  v/e were going to 
have a strong executive. T h i s  is m e r e l y  the introduction to 
other offices. I notice we h a v e  a D e l e g a t e  Proposal No. 45 s u b­
mitted by Mr. Barr, and we h a v e  a D e l ega te Proposal  No. 44 also,



providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our c o m­
missioner of welfare, our commissioner of education, and having 
provided those, I feel that we should go right down the list 
and completely dissipate the theory upon w hi ch the voting has 
taken place. It was with reluctance that I even voted in favor 
of" the secretary of state as a co-runner for the governor. I 
a m  violently opposed to une election of the attorney general.
I don't think the election of him accomplishes any purpose.
The blunt fact is that there is a general misconception as to 
the function of the attorney general. The attorney general is 
a lawyer and his opinion Is the equivalent of any other lawyer's. 
It can be attacked. Any recommendation he makes, if acted upon, 
can always be attacked in the courts by private citizens. His 
opinion is w o r t h  the paper it is written upon. It's impressive 
upon the state and the officials are bound by it until some 
irate taxpayer attacks it and the actions taken under the 
authority of it, and the courts can promptly overrule it. There 
is a misconception about the function of the attorney general, 
his functions are not quasi-judicial. He i3 another attorney 
giving an opinion, and if you could assure, yourselves that he 
weald have the w isdom of a deus, those lawyers don't exist in 
‘Alaska as it has been evidenced by the variety of opinions e x­
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be vested 
In the gove rnor to appoint him, and that is without any screening 
by any judicial council or anything of the sort. If you're going 
to elect him, elect him, but by and large If you're creating a 
strong executive, then give h i m  the power to appoint his own 
attorney general. The discrepancy has been pointed out in Nev; 
Y o r k  under the series-, Governors and Administration of Nev; Y o r k , 
w h i c h  Is-put out under the American Commonwealth Series, It's 
p o i n t e d  out that because of the fact that the attorney general 
is an elective office under the constitution, that is, the 
governor, in substance, has to rely on a legislative act passed 
in 1900 authorizing h i m  to have private counsel. You're putting 
a diverse and possibly a discordant element into the executive.^;' 
branch. It isn't necessary. The courts can protect''the "govern­
ment fr om the opinions of an attorney general appointed by the 
governor, and that attorney general does, in a sense, bear -the 
same relationship to the governor as any attorney bears' to his 
private client. It is an attorney-client relationship and the 
relatio nship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices In the state.

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, may I be allowed to close?



p n S 5 T"-’:- -GAN: t h e r e  is n o  o t h e r  p e r s o n  w h o  w i s h e s  to be

h e a r d r  M r  • S t e w a r t .

S T E W A R T :  Mr. P r e s i d e n t ,  m a y  I a s k  Mr. M c L a u g h l i n  a q u e s t i o n ?

P R E S I D E N T  LG A M : Y o u  may, Mr. S t e w a r t .

S T L W A R T : Is it y o u r  i d e a  t h a t  t h e  a t t o r n e y  g e n e r a l ,  as such, 
he is o r  s h o u l d  a c t  a s  t h e  c o u n s e l  f o r  t h e  l e g i s l a t u r e ,  as w e l l  
as f o r  t h e  e x e c u t i v e ?

M c L A U G H L I N :  H e  s h o u l d ,  in s u b s t a n c t ,  act as c o u n s e l  f o r  the
l e g i s l a t u r e .  In m a n y  r e s p e c t s ,  y o u  a l s o  h a v e  t h e  u n u s u a l  c i r ­
c u m s t a n c e  w h e r e  •’’he  a t t o r n e y  g e n e r a l  is o f  o n e  p a r t y  a n d  the 
l e g i s l a t u r e  Is p r e d o m i n a n t l y  o f  a n o t h e r  p a r t y .

S T E W A R T : H e  m a y  h a v e s t o  g i v e  d e c i s i o n s  i n  o n e  c a s e  t h a t  m i g h t
f a v o r  t h e  e x e c u t i v e  a n d  i n  a n o t h e r  c a s e  m i g h t  f a v o r  t h e  l e g i s­

l a t u r e ?

M c L A U G H L I N : T h a t 's r i g h t .

• S T E W A R T :  I t h i n k  t h a t  is an u n w h o l e s o m e  s i t u a t i o n ,  a n d  s h o u l d
b e  c o r r e c t e d  b y  h a v i n g  t h e  a t t o r n e y  g e n e r a l  p u r e l y  a n d  s i m p l y  

t h e  a d v i s e r  f o r  t h e  e x e c u t i v e .

P R E S I D E N T  E G A N :  Mr. R a l p h  R i v e r s .

R. R I V E R S :  Mr. P r e s i d e n t ,  t h i s  h a s  d e v e l o p e d  t o  t h e  p o i n t  w h e r e
I w a n t  t o  s a y  a f e w  w o r d s .  I w a s n ' t  g o i n g  to, b u t  w h e n  I w a s  
a t t o r n e y  g e n e r a l ,  t h a t  o f f i c e  w a s  1- ' " l a t i v e  c o u n s e l  f o r  the 
l e g i s l a t u r e ,  a d v i s e d  t h e  m e m b e r s  o .egi s l a t u r e ,  a d v i s e d  the
v a r i o u s  admin:' s t r a t i v e  d e p a r t m e n t s  .ujuv-.. t h e  g o v e r n o r ,  and 
a d v i s e d  t h e  g o v e r n o r ,  a n d  w r o t e  l e g a l  o p i n i o n s  i n t e r p r e t i n g  the 
law. S i n c e  t h a t  t i m e  t h e  l e g i s l a t u r e  h a s  c r e a t e d  a L e g i s l a t i v e  
C o u n c i l ,  t h a t  L e g i s l a t i v e  C o u n c i l  h a s  a  p o l i t i c a l  s c i e n t i s t  in 
c h a r g e ,  J a c k  M c K a y .  It c o u l d  v e r y  w e l l  h a v e  a  l a w y e r  a n d  is 
a u t h o r i z e d  t o  e n g a g e  - n y  l e g a l  s e r v i c e s  t h a t  m a y  be r e q u i r e d .
T h e  l e g i s l a t u r e  h a s  f-. - w e r - t o  h i r e  a l l  t h e  l e g a l  a s s i s t a n c e  
it n e e d s  d u r i n g  t h e  s e s s i o n s  so t h a t  I b e l i e v e  t h a t  Mr. S t e w a r t ' s  
t h o u g h t  is w e l l  t a k e n ,  t h a t  t h e  a t t o r n e y  g e n e r a l  w i l l  b e  the 
a t t o r n e y  f o r  t h e  e x e c u t i v e  a r m  o f  t h e  g o v e r n m e n t  a n d  t h a t  If w e  
h a v e  t h e  g o v e r n o r  a p p o i n t  an a t t o r n e y  g e n e r a l ,  h e  Is n o t  g o i n g  
t o  b e  t h e  a d v i s e r  t o  t h e  l e g i s l a t u r e  n o r  t h e  d r a f t e r  o f  l e g i s l a­
t i v e  b i l l s .  Novi, h e  ma., d r a f t  p r o p o s e d  l e g i s l a t i o n  f o r  t h e  
a d m i n i s t r a t i v e  d e p a r t m e n t s .  I f  t h e  d e p a r t m e n t  o f  h e a l t h  w a n t s  
a bill, t h e  g o v e r n o r  w i l l  t e l l  t h e  a t t o r n e y  g e n e r a l  t o  g e t  out 
a  g o o d  b i l l  o r  t h e  c o m m i s s i o n e r  o f  h e a l t h ,  o r  as t h e  c a s e  m a y  be. 
T h e y ' l l  f a l l  b a c k  o n  the a t t o r n e y  g e n e r a l  f o r  s o m e  b i l l  d r a f t i n g



■fi for the governmental departments, but the legislature from now 
^  on and under this setup, is not going to have the attorney 
n -  general doing its bill drafting. It's going to have its own 

legal counsel. The present Attorney General, because of the 
press of business, gave up being legislative counsel for the 
legislature three years ago and told them they were too busy 
and were just looking after the executive department, and that 
they were to figure out h o w  to get their own bills drafted.
Two years ago that situation got so acute that the Legislative 
Council was created and it serves a very useful need, but I 
think that Mr. McLaughlin actually emphasized the wrong answer 
when he said that the attorney general would be the counsel for 
the legislature as well as for the executive arm, because under 
the present development with Legislative Council, he will be 
the attorney for the executive branch and the legislature can 
take care of itself. I might also say that I wrestled with this, 
I started out advocating that the attorney general be elected, 
but I wrestled with it, I told Mr. B a r r  that I felt the way he 
did four or five days ago. Because of my doubts though, I have 
talked to many people, they have said if y o u  are going to let 
the governor's administration be held responsible for the conduct 
,of that administration, y ou have got to ac least give the 
governor  an attorney of his own choice. Under this setup he 
might get an attorney of the opposite political faith. He might 
get one of his own party who is either inadequate or who is 
hostile to him, or who doesn't see eye-to-eye w i t h  him. In 
either case, the governor could say at the end of his term, if 
things haven't gone well, "We had a good p r o g r a m  but that attor­
ney general y o u  foisted upon me wrecked our program." There 
again, y o u  have got passing the buck as to who was to blame 
because things didn't go well. Nov; then, if we want to be sure 
that the strong executive who is going to have the v esponsibility 
of carrying out a successful administration is going to get the 
blame if he doesn't have a successful administration, let us 
not give h i m  any outs. Let's not take h i m  off the hook by g i v­
ing h i m  an attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

R03ERTS0N: Mr. President, I don't intend being an applicant for
the position of attorney general either by appointment or e l e c­
tion, but I don't quite see Delegate Marston's point that there 
are no attorneys in the Territory who are w i lling to run to be 
elected attorney general. I can't see h o w  there would be any 
attorneys who would be willing to accept the appointment. I 
support Mr. Barr's position in this matter. I, too, am in favor 
of a strong executive, but I don't think that the mere fact that 
because under the appointive system of governorships that the 
governor virtually has no powers, that we should let that carry
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us uco far away. I think that it is a good thing for the people, 
to have their own elected attorney general who can check the 
legislation which the governor proposes to introduce and have 
introduced, and for that reason I am going to vote for this 
amendment.

BARR: Mr. President, may I close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Harston much as Mr.
Robertson did. If lawyers aren't available, they aren't avail­
able period. Mr. Rivers was talking about an entirely different 
thing. Ke mentioned our present Legislative Council. There is 
not a lawyer in charge. They do draft bills for the legislature. 
They have taken over a duty which the attorney general formerly 
did, that is as it should be. There is a lot of detailed w o r k  
there, but it isn't legal work. If the legislature wants to ask 
a legal opinion, they will not go to our political science e x­
perts, they wi ll go to the attorney general. Nov; he also stated 
that if an attorney general of the opposite political party 
were elected, the governor could pass the buck and say, "Well,
5rou people see what you saddled me w ith here. I couldn't do 
anything. K e  w o u l d n 't let me." Well, if there was an attorney 
general of the cpposite po litical p arty there, he would make the 
governor toe the line p r etty well as far as the lav; was c o n c e r n­
ed. All the governor could say to the people is, "You see that 
attorney general, he made me conform with the lav;." That's all 
this is designed to do. It isn't supposed-to restrict his 
actions otherwise, just to conform w i t h  the law. Now, as Mr. 
McLaughlin said, because he was the legal counsel for the 
governor period, that this would not accomplish any particular 
purpose. It will accomplish several purposes. It is up to you 
people to decide h o w  important they are. It might provide a 
little brake on the governor if he wants to go too far. ..If he 
wants tc over-step the lav; just a little bit, but the principal 
purpose it has, the princip al objective it will achieve is that 
it will allow the people to have more hand in the government and 
that is what we want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to indicate that request. Under these rules, 10 people 
have to —

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, I see.



r i E G I D E N T  E G A N :  T h e  q u e s t i o n  is, " S h a l l  the p r o p o s e d  a m e n d m e n t
as o f f e r e d  b y  Mr. B a r r  be a d o p t e d  b y  t h e  C o n v e n t i o n ? "  T h e  
C h i e f  Cleric w i l l  c a l l  t h e  r o l l .

{The C h i e f  Cleric c a l l e d  t h e  r o i l  w i t h  t h e  f o l l o w i n g  r e s u l t :

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buclcalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, Peratrovich, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays,and 3 absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, I had another amendment which I had intend­
ed introducing providing for the election of a commissioner of 
labor. I would just like to state that the reason for that w a 3 
that without destroying the powers of a strong executive, I 
thought the people would like to have a number of officials 
elected someplace between the number of two and four, but I can 
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.

PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn't Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll move that Mr. Barr be allowed to speak on a matter
of oersonal Drivilege.
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STRUCTURE OF GOVERNMENT

subsequent proposal by Seaborn Buckalew of Anchorage to strike 
the secretary of state position was narrowly approved on a twenty- 
six to twenty-five vote.67 While this action eliminated the secretary 
of state problem, most delegates were not comfortable with the 
elimination of an elected successor to the governor.

The delegates reconsidered the problems on the following day, 
and after much additional debate finally agreed to include in the 
article a secretary of state vho would be chosen separately in the 
primary election by the voters of each party and then paired with the 
party’s candidate for governor in the general election. Matching the 
top vote-getter for governor and secretary within each party would 
ensure that the selected secretary was popularly chosen and of the 
same political party as the governor.63

As approved under the constitution, the secretary of state 
succeeds to the governorship in case of a vacancy and serves as acting 
governor when the governor is temporarily absent from office. Fur­
ther provision for succession in the event that the secretary of state is 
unable to succeed to the office or to act as governor was to be made 
by law. The convention preferred this formula to the initial c o m­
mittee proposal that when the secretary of state is unable to act, the 
president of the senate and the speaker of the house of represen­
tatives shall, in succession, act as governor until the disability is 
removed.

Attorney General

There was also considerable debate about whether the attorney 
general should be elected. A  problem in this debate was the lack of 
agreement among delegates about the functions of an attorney 
general. Some viewed his role as strictly that of legal adviser to the 
governor and other officers in the executive branch. Others believed 
he performed similar functions with respect to the legislature. Yet 
others felt that because the attorney general prosecutes cases on 
behalf of the state, he should be independent of those, including the 
governor. :esponsible for administering the state’s police functions. 
And some argued that one purpose of the attorney general was to 
keep the executive honest.

As alternative to a gubernatorial^ appointed attorney general as 
piopcsed by the committee, it was proposed to nominate attorney 
general candidates in a method similar to that provided in the judicial 
article for judges. Others suggested the attorney general be elected.

67 Ib ia . . p. 209.1
6 3 /6id.. ; .p . 2 0 0 9 -1 0 ,  2 I T 7 -45. 12-
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However, by votes of twelve to forty and eighteen to thirty-six, 
delegates rejected tlv proposals for treating the attorney general 
differently from other heads of principal departments.69 The argu­
ment against electing the attorney general, founded primarily on the 
belief in a strong chief executive, was summed up by George 
McLaughlin, himself a lawyer:

I f  we yield in one respect, we might as well elect our commissioner o f  
welfare, ou r commissioner o f  education, and having provided those, I feel 
that we should go right down the list and completely dissipate the theory 
upon which the voting has taken p la ce . . .  I am vio lently opposed to the 
election o f  the attorney g ene ra l . . .  I don't th ink the election o f  him 
accomplishes any purpose. The b lunt fact is that there is a general miscon­
ception as to the function o f  the atto rney general. The attorney general is 
a lawyer and his opinion is the equivalent o f  any o ther lawyer ’s . . .  Any 
recommendation he makes, if acted upon, can always be attacked in the 
courts by  private citizens. His opinion i s . . .  impressive upon the state and 
the officia ls are bound by  it until some irate taxpayer attacks it and the 
actions taken under the authority o f  it and the courts can promptly  over­
rule i t . . .  His functions are not quasi-judicial. He is another attorney 
giving an o p in io n . . .  I th ink i f  we are going to have an attorney general, 
the power should be vested in the governor to appoint him without any_̂  
screening by a judicial council o r  anything o f  the s o r t . . .  (The) attorney" 
general does, in a sense, bear the same relationship to the governor as any 
attorney bears to his private c l ie n t . . .  I t  is an attorney-client relationship 
and the relationship has to be based on personal selection."0

Executive Departments

The Committee on the Executive proposed that all executive 
and administrative functions be allocated among a m a x i m u m  of 
twenty departments, all under supervision of the governor. There was 
little disagreement with this recommendation. The problems arose on 
the question of how each department was to be headed: by a single 
department head or by a governing board or commission that could 
in turn designate a departmental executive.

The committee’s guiding principle was that single department 
heads would, in chairman Victor Rivers’ words, "... help effectuate 
and make more efficient the strong executive type of government in 
the executive branch.”71 Delegates saw the state constitution as a 
means of eliminating and avoiding the proliferation of boards and 
commissions that had characterized territorial government. While 
they deemed it necessary then to provide Alaskans at least some
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bill, with a statement of his objections.
• of origin.

16. Upon receipt of a veto message 
•gular session of the legislature, the 
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l ie  f i r s t  s e n te n c e  a n d  a d d e d  th e  p r e s e n t  f o u r t h  a n d

17. A  bill becomes law if, while the 
in session, the governor neither signs

!. within fifteen days, Sundays except- 
Jelivery to him. If the legislature is not 
d the governor neither signs nor vetoes 
twenty days, Sundays excepted, after 
) him, the bill becomes law.

18. Laws passed by the legislature be- 
ve ninety days after enactment. The 
ay, by concurrence of two-thirds of 
hip of each house, provide for another

Local or S E C T I O N  19. The legislature shall pass no local
Special Acts or special act if a general act can be made applica­

ble. Whether a general act can be made applicable 
shall be subject to judicial determination. Local 
acts necessitating appropriations by a political sub­
division may not become effective unless approved 
by a majority of the qualified voters voting thereon 
in the subdivision affected.

Impeachment S E C T I O N  20. All civil officers of the State are
subject to impeachment by the legislature. Im­
peachment shall originate in the senate and must 
be approved by a two-thirds vote of its members. 
The motion for impeachment shall list fully the 
basis for the proceeding. Trial on impeachment 
shall be conducted by the house of representatives. 
A  supreme court justice designated by the court 
shall preside at the trial. Concurrence of two-thirds 
of the members of the house is required for a judg­
ment of impeachment. The judgment may not ex­
tend beyond removal from office, but shall not 
prevent proceedings in the courts on the same or 
related charges.

Suits Against S E C T I O N  21. The legislature shall establish pro-
the State cedures for suits against the State.

A R T I C L E  III

T H E  E X E C U T I V E

Executive S E C T I O N  1. The executive power of the State is
Power vested in the governor.

Governor: S E C T I O N  2. The governor shall be at least thirty
Qualifications years of age and a qualified voter of the State. He 

shall have been a resident of Alaska at least seven 
years immediately preceding his filing for office, 
and he shall have been a citizen of the United 
States for at least seven years.
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Supervision

Department
Heads

Boards and 
Commissions

Recess
Appointments

Judicial 
Power and 
Jurisdiction

in joint session, these orders become effective at a 
date thereafter to be designated by the governor.

S E C T I O N  24. Each principal department shall 
be under the supervision of the governor.

S E C T I O N  25. The head of each principal depart­
ment shall be a single executive unless otherwise 
provided by law. He shall be appointed by the gov­
ernor, subject to confirmation by a majority of the 
members of the legislature in joint session, and 
shall serve at the pleasure of the governor, except 
as otherwise provided in this article with respect to 
the Secretary of State. The heads of all principal 
departments shall be citizens of the United States.

(The Sixth Legislature's Senate Jo in l R e so lu tion  N o . 2  "chang ing  the nam e o l the 
secretary o f  state to lieutenant g o ve rn o r"  in sixteen sections o f  ihe A laska Constitu tion , 
approved by the voters August 2 5 , 1970, inadvertently om itted express am endment o l 
this s e c tion .)

S E C T I O N  26. When a board or commission is at 
the head of a principal department or a regulatory 
or quasi-judicial agency, its members shall be ap­
pointed by the governor, subject to confirmation 
by a majority of the members of the legislature in 
joint session, and may be removed as provided by 
law. They shall be citizens of the United States. 
The board or commission m ay appoint a principal 
executive officer when authorized by law, but the 
appointment shall be subject to the approval of the 
governor.

S E C T I O N  27. The governor may make appoint­
ments to fill vacancies occurring during a recess of 
the legislature, in offices requiring confirmation by 
the legislature. The duration of such appointment's 
shall be prescribed by law.

A R T I C L E  IV 

T H E  J U D I C I A R Y

SE C T I O N  1. The judicial power of the State is 
vested in a supreme court, a superior court and the 
courts established by the legislature. The jurisdic­

tion of courts shall 1 
courts shall constitute 
operation and admin 
shall be established by 1

Supreme S E C T I O N  2. (a) Th.
Court highest court of the Si

risdiction. It shall com 
w h o m  is chief justice, 

be increased by law u 
preme court.

(b) The chief justic
mong the justices of to 
ity vote of the justk 
chief justice is three ; 
more than one term as 
serve consecutive terms

(T he  amendment to this sr 
tlu* stale Auuust 2 0 ,  1 9 7 0  and 
Subsect ion  (b )  was added .)

Superior S E C T I O N  3. The su)
Court court of general jurist

five judges. The numbc 
by law.

Qualifications S E C T I O N  4. Suprerr.
of Justices court judges shall be c
and Judges and of the State, licei

State, and possessing a 
prescribed by law. Jua 
selected in a manner, f 
tions prescribed by law

Nomination S E C T I O N  5. The go
and in an office of supren
Appointment court judge by appoini

sons nominated by the

Approval or S E C T I O N  6. Each
Rejection superior court judge sh

by law, be subject to 
nonpartisan ballot at t‘
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STATE ADMINISTRATIVE OFFICIALS: M E T H O D S  O F  SELECTION

State ______
AUbima........
A U ik i ............
Arizona . . . . . .
Arkanuu . . . . .California........
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CE CE CE CE CE G CE G CS c. G AG G CS
CE CE (a 1) GU GB GO a ’ A A A 'g ' GO cn on AT (.11 A
CE CE CE CE G GS 0 GS G A ltd (c) (a-19) 0  3) CIS AG
CE CE CE CE CE G G AG AG . . . (e) G M ) AT CiS GS
CE CE CE CE CE GS . . . GS GS (a-19) G GS GS CT; GS CiS G
CE CE CE CE CE G GS GS A GS A A A A AT CiS A
CE CE CE CE CE G GE GE CE A n GE A CE GE GE A
CE CE GS CE CE GS GS GS C.S GS . . . AG L AG C.S . .  .
CE CE CE CE CE GS GS CO (a 12) A A (a-l) GS CE A GS (a-9)
CE CE CE CC A G GS CE GS G . . . n G CE G CD A
CE CE (a 1) GS (a-9) GS GS AG GS . . . GS 0*30) GS G A A
t p CE CE CE CE G GS GS CS G DOS G (a 10) (hi (a 3) m;s (a 6)
CE CE CE CE CE G GS GS GS G GS C.S (3-10) CE 0  3) GS (aft)
CE CE CE SE CE G G (a-l) G G G (a-l) A (h) AT G A
CE CE CE CE CE GS A SE GS (>•12) GS GS A GS AT GS CS
CE CE CE CE SE GS GS n GS CS n GS A A AT GS A
CE CE CE CE CE G G CE G (a-19) B G G G (1-3) AG (aft)
CE CE CE CE CE GS G CE GS GS (a ) ) GS GS (a-6) C.S C.S A
CE CL CL CL G . .  • GLS GLS AG B GS . . . AG GLS ACi CS
CE CE GS CE CL GS GS GS AGS GS GS A AG CE AT AGS A
CE CE CE CE CE G G G G AG AT G G G G G A
CE CE CE CE GS GS GS n GS (aft) H r.s A (a-*) A U A
CE CE CE CE CE G GS GS BS (a-19) GS GS A (a 19) GS GS A
CE CE CE C t CE GS SE GS D u 0-30) (a-31) AF U D
CE CE CE CE CE GS GS GS AS A b ’ A A (a 6) GS GS A
CE CE CE CE A G GS GS A G C C# A (>•6) G A A
CE CE CE CE CE G GS GS GS A '} GS A 0-6) • • * GS A
CE CE CE CF. CE G G DG A (aft) G O G CE A r. A
CE CL GC CL GC GC GC GC (>•12) D GOC GOC GOC AT GOC D
CE GS GS GS CS DG GS (a-12) A CiS GS GS GS GS A
CE CE CE CE CE GS fa-21) HO GS G G GS (a-4) AT A A
CE CE GS CE ♦. . G GS G G G CiS (V-2) CE GS GS (•21 )
CE CE CO CE CE G g ’ CE GS AG A G A AT (i AG
CE CE CE CE CE G A CE GS (Q) (••2ft) G A (r) AT C.S A
CE CE CE CE CE G GS GS A GS GS (1) A (a-4) D GS A
CE CE GS CE CE GS GS GS G n G G AC» B n A
CE CE SE CE G GS GS AG A CS GS A A A AG A
CE CE C.S CE CE GS G GS GS G GS GS GS AG A AG AG
CE CE CE CE CE G GS A G CS B CiS GS A US GS A
CE CE CE CE CE CE (a9 ) SE Ca-4) B B G A CE U I) G
CE CE CE CE CF. GS G GS A (a-19) (a-)) GS GS CE AT AG 0 0
CE (y) CL SC CL G G G G A B G (a 10) Cl. A G A
CE CE CS CE CE GS SE ns G n G GS CE AT n n
CE CE (a l ) CO CE G GS GS GS G B GS (a 10) (a-19) AG (IA AG
CE CE CE SE CE SL GS GS GS GS AT A GS AGS AT GS CS
CE CE GO CE CD GB cn GO n GB . . . (a 24) A CiD (•7 ) Gl) GU
CE CE CE CE CE' GS GS GS faa) GS ’ o ’ GS (a-10) (*•») AT GS D
CE CE c r . CE GS A CE GS (bb) GS CS A CE AT GS A
CE CE CE CE CE G GS B GS A A (dd) A A (a 7) A (••19)
CE CE GS CE G G B G G . . . G (a-10) (a-31) AT I1G A

Cokrndo............
C onnm ka l.. . . .  
Drl»»«rt . . . . . . .Honda...............
Georgia  ............
H»»aU................Idaho .................
Illinois  ............Indiana...............
la « a ...................
Kinui..........Kentucky ........
Louisiana............
Malnr ......... .Maryland............
Mauarhuwtu . . .Michigan........
Mmnrvola .
Mississippi .M iu o u r l.. . . , . . ,
Montana...........
Nrbruka  ..........Nevada............. .
N»* llampihlnr . N«»» Jerxy..........
Nr** MrUco. .New >ork ...................North Carolina 
Norib Dakota . . . . . . . .
Ohio.............................
Oklahoma...................
O rrjan  .PrnnnNanla................
R h o d e  I U a n d ...................$>. jlh  Carolina . . . . . . .
Soulb Dakota  ........Trnnrtart ............ .
T r i a l ...............U lah .............................
V irmont.. . . . . . . . . . . .
Virginia  ............
Washington .VS n l V Irylnta..............
Wisconsin....................
W y o m in g ......................... ...

Note- The chief administrative offictili responsible for each function *:r< determined from information given by the Mates for Ihe vame f'inc- 
Jl<\s &s li'ied in Slate Adminairaiite Officials Classified t /  Function 
•,'PAJ-W, published by The Council of Slate Govemmenii.
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. . . -N o  'reciHc chief administrative official or ajency In charge cf
fjnctnin.

CL —CohMituiional. elected by tcpsliture 
SI: —Statutory, elected 
hi. —Statutory, elected b) legislature I -S c if.ir .i by legntature or one o f its organa 
SC —Statutory, e!ectcJ by state suptcme court

Appcmted by:

■l/'pii/nrr / Pv: A rrr°'ed by:
(• -C i'vrtnort ,S - (u s rtn o i Senate
i . l l —(i.i.rinur Pnth houses
(.) — <M»vfium Either house
iiC — Govrinnr Council
C.n —lin.cm.ir Depiftmrni.il board
ti l S — Gmernoi Appiopiiate lefislitive ccm-

mitlcc A senate
I I ( ‘. —Governor A Lt governor{.i ,c —(Invernor A count.! or c.V' net 
I 0  —lieutenant go.ernor 
NT —Attorney general hS —Sfitriary o( state

AT — Attorrry fcnrraJ 
A — Agency head 
AD — Agency head AG —Agen.y brad 
AGC — Agency head 
AS —Agency hejJ 
Al S —Agency head
AC.S — Agency bead 
ASH —Agency head
H — Board or commaa-ci 
nG - l l o j f d  PGC —lloard 
BGS —HoardHS —Hoard or commission HA —Hoard or c o r rm io n  
CS —Civ il Sem:e 
ACO —Nominated by audit 

committee

L V T - rc  N

r ***d. j i r ; *
• c t . "  A  ro - .* 'd l 

* ■; r
' • r* .v  ’ ’  :  -t i ’ i 't 
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f  .* *; e p :i >::~ A hcwtep ra te r 
J  * .rrro rJ  ; .e rror A cc'-ncd 

: •r'Ticr A senate
•v-^iie
V {r-.-y bead

(at Chief njRViniuraiivc official or agency in char«e of function:
U I) lieutenant t-mrrnor 
11 21 Sccict.it> of Staie 
ta 1) Attorney General 
tu •») Treasurer 
ta Si Adp't.mi General 
ta ft) Administration l i  *1 Apnin'ture 
( j  s) Oink nilI i ' l l  Hud* ft
u  101 C utimirrcela III Inn.timntiy Affairs
ij  121 ComptrollerI I I tl Commner Alfani
u  14| Disaster I’ repvredncil
i j  1*1 I J u i  , i i io n  ( t h ie f  H a le  s c h o o l o f f ic e r )Ii IM I n.pl,lyment Servn.es
la Hi I urry) Hrscurcct( a h )  I mironuiental Conservation
(a  I'M I in,i n  r

is 2 d i till and Game
(J 21) G'mtal Services(a 22) f lr jti li
la 21) Highways
(J 24) Industrial Development
(a 25) Iniiir.tiKela 2M I abor and Industrial Relations
la 2?) Natnr il ResourcesI J-?•»'! Parks and Recreation
fs 1*1 Petvmnella 1 ‘) PlanniMg
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the Office of Economic Planning and Development and Director of the Development Division within the vame office, listed under Commerce. 71 e Duector o f the Planning Division is »bo responsible for the function Pi inning.

1*1) Numerous boards and commissions responsible for function.
(e) Responsibilities shared by Ihe chief administrative officials listed under the follow.ng functions: Industrial Development and Tourism.
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A T T O R N E Y S  GENERAL: P R O S E C U T O R I A L  ANI) A D V I S O R Y  D U T 1F.S

/iiu i

A u ih u n n  in h n c !r 'O V fu n o n x

5 v / f  or,(h,r juHvliCltOn
\Uhtnt ...
I task* ........
N n / o n j .....................

\ r k i n v i a .................
#:.lr reU ............

cK'rsJo.............
u n n r c lk u l ..........
>rla«irr...........
• lunda..................
•rorgia............

II ■•til.................
Idaho ...... .
tMirmis..................
'"«1<ana ...................

Kama* ...........
Kentucky ... .
I nUlMiOB ...........
vfam r............
Manland. ......

Missar huvrlls...
N liih if in ........
Minnrwiii .....
Mtssiwippl.......
Miwouri..........

Mnntana.........
Nebraska.........
Nr»ada ...........
New Hampshire . 

J r r v y ......

Nfw Mrsko ....
Sr» ) ork ......
North Carolina.. 
North Dakota ... 
Ohio...............

Oklahoma........
Oregon .........
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I rnnrvvrt........
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I tab...............
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Washington . . ..
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A A A A
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A
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D
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B.D
A.E
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Af.r*
\  —O n o * n  in i t ia l is e .

B — O n reque st o f  go v e rn o r .
C  -  O n reque st o f  I r g i j la tu rc .
I ) - O n  reque st o f  lo ca l p ro se c u to r .

I — W hen  in  i l i l c ’a in te re st .
I — U nder c e rta in  U atu te i fo r  tp e c ir ic  c r im e s . 

O —O n a u tb o r u a iio n  o f  c o u r t  o r olhcT  bo d y . 

*  — H a t a u th o r ity  in  a re a .
-  f v ' i  r o t  f’ 3 ' t  a u ih m itv  in  a rea

B.COI

A.E
A.H.R

d U iSo ry  ppimor.1
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IfKhU
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v  ”  a C
l |  i d
i s  S ; J

k  “ v s  a
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(C)
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(c) Only when requeued by governor o r legislature.
(d ) To legislative leadership.
(e) In connection with grand jury caves.
(D  w ill prosecute at a matter o f practice tv hen requested.
I f  I To legislature At a whole not indmduaJ legislators.
(h ) Has concurrent juntd id ion with states* alinrncyt.
(i) No legal authority, but sometimes informally reviews laws al request 

o f legislature.ft! It the fov rm n i r« | l  e t, ;,i*: 1 M'l M»*V f ’ l  Cl 'V*
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A T T O R N E Y S  G E N E R A L :  C O N S U M E R  P R O T E C T I O N  ACTIVITIES 
A N D  S U B P O E N A  A N D  ANTITRUST P O W E R S

Sh:tr or 
ether juriuUction

\ f a » A f a  >

commence commence 
cisil cntnmcl

proceedingi  prptccifir.it

Represents 
r*.r it ale 
before 

regulatory 
ege ones

Admmuen

* (d )

At (M in  . .............
N # fn% ka ................................
Nrtada . . . .  . . • ,
Ne» H impthlrr .............
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(g) Opinion only, since there are no controlling precedents.
(h) May prosecute in inferior count. May prosecute in dom e court 

only hy request or consent o f U .S. Attorney General.
(i) May im liiie damage actions on behalf o f jurisdiction in r tttricl 

ennn.
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Alaska .......................... . .  A . B .C • a a a a a a a
Ailrona .......................... .. A . B . C (C.dl a a a a a a aA A in s u ........................ . .  A . B .C •  la) a a a a a a a
C a lifo rn ia ..................... . A . B . C ♦ la) a ♦ a a a
C o lo ra d o ........................ . A . D. C ♦ (a) a a a a a a a
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Id a h o .............................. . A. B .C ♦ ta) a a a a a a •
Ith n o b ............................ . A. B /  C (h.c.el a a • a a a
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M ontana .......................... , A . B .C ♦ a a a a a
Nebraska.......................... . A. D. C a a a a a a ♦Nevada.............................. . A. B. C •  (d) a a a a a a ♦N r -  Hampshire............. . A. n . C •  Ml a a a a a a a aN r -  Jersey........................ . A. 1). C ♦ Id) a a a a a a A
N r -  M e a ie o ................... , A. B .C ♦ (a) a a a a a a a aN r -  V ork ........................ . A. 11. C (b) a a a a a
North C a ro lin a ............... A, 11. C a a a a a a (b) a aNorth D ako ta ................. A. U. C (b) a a a a a a
O h io ................................... A. H. C * a a a a a a
O k lah om a ........................ A. n. C (H a a a a a a a aO regon .............................. a . n . c a • a * « 4 f a a aPennsylvania.................... A. 0 . C (cl a a a ♦ a a aRhode Is land ................... A . B .C a (a) • a a a a a aSouth (  aru tlna ............... A . B. C ♦ (d) a a a a a a
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V lrg tn b ............................... A . B. C ♦ (a) a ♦ a a ♦ a a aW ashlngtoa........................ A . B. C (c.O a a a a a a a aW n l \  Irg lnka.................... A . B. C ♦t»> a a a (0 a a aW iK o n s in .......................... A . B. C (hi a a a a (b) aW yom lng............................ A. B. C ♦ la) a ♦ a .  .  .  , a a a
AmrrVan S am oa ............. A. B. C ♦ (a) a a a a a aNorthrre Mariana D ......... A . B. C ♦ a a a a a aPuerto R le o ........................ A, B. C ♦ < , a a a a aVirgin Islanda . . . . . . . . . . A . U. C(g) ♦ a a a a a a
Kty: A — Defend i l i le  Uw -hen  challenged on federal contfilutional (a) Attorney general has delusive jurisdiction,

grounds.  ̂ (b ) In certain cases only.
B— Conduct litigation on behalf o f slate in federal and other (c) When Assisting local prosecutor In Ihe »rpeaJ.

itatet* courts. (d ) Can appear on 0 - n  discretion.
C — Prosecute sciiofu againit another Hate In U .S . Supreme <e) In certain courts only.

Court. ( 0  I f  am h frirr I by the governor.
•»" N in f« tn d  m  |  < ......... 11. •. .1 . I * ** i .. .
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(•I I'scept when in executive session.
(b) With the cnnvnl of Senate.
Cc) No formal cabinet system. In Idaho, however, sub cabinets have 

been formed, by executive order; the chairmen tepon lo the governor 
• hrn requested.

(d) Su'r cahmett mrel monthly.
(e) In pe tite , the media and others do not attend, but cabinet 

meetings luve not been formally designated dosed.
(0 In Michigan and Tennessee dosed, with some ctcepliont. In 

Washington, open with some eaceptions.

(p) I oe sub-cabinets have been formed
(h) Clttved to press, open to staff.
(i) Constitution provides for a Council of Sta'c made op of elective 

state administrative ollicials, v̂ Isiwh ni.vkev policy decisions lor the state 
white Ihe cabinet acts more in an advi-ory capacity.

(j) I awh cabinet mrml*er is chair of a sub cabinet (each state nrmcy) 
These sub s thrifts meet quarterly.

|k) More oficn dunrg legislative sessions. Tennessee — weekly.
(I) Slate Planning Advisory Committee, composed of all department 

heads senei at an informal cabinet. Committee metis ai discretion of 
itate planning coordinator.



OUTLINE OF REMARKS 

Attorney General Clarence A. H. Meyer

ATTORNEY GENERAL SHOULD BE ELECTED - NOT APPOINTED



"ATTORNEY GENERAL OF U. S. IS A P PO IN T E D ."  (Little Hoover:
"As in the federal government, the chief executive of the state should
have the right to choose his cabinet o f f icers .  ")

A. Vast di f ference.  U.S. A. G. has broad administrative and 
policy-making functions in connection with the many bureaus 
placed in the Dept, of Justice - -  Immigration &. Nat; N ar­
cotics  Bureau; Bureau of Prisons ;  Paro le ;  FBI - -  Whereas 
we are law off ice - -  not pol icy making.

B. U .S .A .G .  is carry  over from  English government. There 
first known as Attornati Regis ,  the king's counsel. Function 
was to protect  the king's privi leges ,  lands and estates and to 
quell civil  disturbances among the people in order  to keep 
the king on the throne.

C. SIR THOMAS MORE ("A Man for All  Seasons")  beheaded by 
Henry VIII because he would not write an opinion the way the 
king wanted it.

D. At common law, the function of the Attorney General  was to 
safeguard the powers o: the monarch - here this is not the 
case.

"GOVERNOR SHALL TAKE CARE THAT THE AFFAIRS OF THE STATE 
ARE EFFICIENTLY AND ECONOMICALLY ADMINISTERED. "

A. If Governor  fee ls  he needs lawyers of his own choosing to help 
run the state, he has authority under exi sting law to hire all 
the lawyers he wants to.

B. Ke can authorize any state of f icer  or department to employ 
its own counsel in any litigation.

C. Present and previous G overnors  have appointed men with 
legal training on their staff - those men can and do advise the 
Governor and the Departments under him. (Yeutter & Barnett)

D. But, would the Legis lators  want to go to the G overnor 's  
appointees for legal advice and opinions in all situations?
Keep in mind that the Attorney General is also the advisor  to 
the Legislature.  (As well  as being an o ff icer  of the Supreme 
Court. )



E. A very substantial part of the work of the Attorney General 
is in areas in which the Governor  has little or no interest, 
official or otherwise. A great deal of our work is with the 
counties - -  we must advise the county attorneys. Nor does 
he have a day-to -day  interest in the criminal cases  we 
handle in the Supreme Court. (We had 290 cases  in the 
Supreme Court in last 2 vears ) .  (No need for Governor  to 
control or supervise us in this w o r k . )

"WILL PROMOTE GREATER 'HARMONY.' AS W E LL  AS EFFICIENCY,

A. Have served under both Republican and Democrat ic  Governors  
over the years  and there never has been any lack of harmony. 
We don't give Democrat ic  advice or Republican advice - we 
give legal advice.

B.  Must keep in mind that not just the giving of legal advice to
the Governor is involved. We give legal advice to the many 
departments which are under his complete control - -  and 
these are the departments which people contact every day - 
motor  vehicles ,  agriculture, etc.  Atty. Gen. Lefkowitz of 
New York: "A l l  of the various departments and agencies of
government turn to the Atty. Gen. for legal advice and for the 
rendering of off ic ial opinions. Such opinions are acted upon 
daily and a great deal of the operation of the state government 
depends upon the nature of the advice that is so rendered.
These opinions are rendered to all departments of the State 
government, those under the direction and supervision of the 
Governor and those under the direction of other elected o f f i ­
c ia ls .  It is important to note that the opinions have a direct 
and significant impact upon the People in their daily life.
Here is a compell ing reason why the Atty. Gen. should con ­
tinue to be independently elected. If the Atty. Gen. is 
appointed by the Governor ,  then of necessity  his opinions 
must ref lect  the philosophy of that Governor or the relation­
ship would not be a compatible one. "

C. The late Joseph T. Votava in 1920: "The appointment of an 
Atty. Gen. would make him a private counsel of the Governor,  
and I do not think the people of the state want that. They want 
someone in addition to the Governor  in the Executive Depart­
ment, who would see that the rights of the people are p r o ­
tected. 11



D. "BUSINESS APPOINTS ITS LAWYERS. "
Businesses are organized for profit to its owners and o f f icers ,  
and not necessari ly  for the profit of the people they serve.

"YOU GET B ETTER MEN BY APPOINTMENT. "
A Governor will be the f irst  to admit that he makes mistakes 
in his appointments.

/ F .  "GOVERNOR NEEDS TO APPOINT ATTORNEY GENERAL
BECAUSE GOVERNOR IS RESPONSIBLE UNDER OUR 
CONSTITUTION TO SEE THAT THE LAWS ARE ENFORCED. " 
P r im ary  responsibil ity is with county attorneys, sherif fs, 
pol ice  and the State Patrol .  The Patrol  is already under the 
direct  supervision of the Governor ,  and he has the power to 
suspend any sheriff ,  county attorney, pol ice  com m iss ion er ,  
mayor ,  or any other o f f icer  who refuses to enforce  the law.

G. CONCLUSION. O.S. SPILLMAN in 1920: " *  * * I am afraid 
that we have not arr ived  at that point in our affairs in this 
state where we want the head of the government to appoint 
the Attorney General.  If there is any man who holds of f ice 
in this state and who should be elected by, and responsible  
to the people of the state, it should be the Attorney General.  
The head of the state may have good judgment in his appoint­
ment, he may be able, f rom  his experience,  to appoint an
excellent man to act as Attorney General,  but I do not believe,
under ordinary c ircum stances ,  that the judgment of one man 
is better than the combined judgment of the e lectors  of the 
State of Nebraska on that proposit ion, and an Attorney General 
should be a check upon all the o f f icers  in the slate, and he 
should be free ,  if necessary ,  to proceed  against any depart­
ment or against any o f f icer  in the state. I do not want his 
hands tied; I do not want him to be responsible  to any indivi­
dual or to any particular department. I want him free in the 
discharge of his duties. "
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Judges and justice. Both words stem from the Latin jus, right 
or law. Linked by their semantic origin, the words remain 
closely related. Perhaps it is overstatement to contend that the 
quality of our judges is the quality o f our justice. Nevertheless, 
it cannot be disputed that the quality o f justice in our society 
depends to a great extent on the ability of our judges. While a 
highly qualified judiciary cannot by itself assure justice, at the 
very least it helps assure that justice w ill not be compromised 
because of unqualified judges.

I low should judges be selected? Historically. America has 
attempted to answer this question by employing a variety of 
selection methods. Early in our nation's history, judges were 
appointed by the executive or legislature. Although federal 
judges and judges in some states continue to be appointed by 
the executive w ith the advice and consent of the legislature, 
the direct popular election of state judges became popular 
during the Jacksonian era of the nineteenth century. However.



2 The Key lo Judicial Merit Selection

later in the century a reaction against the overtly and overly 
politica l nature ot these elections led to nonpartisan judicial 
elections. More recently, many states have adopted selection 
processes which seek to combine the advantages of both the 
appointive and elective methods.

States and municipalities still seek to build upon anil improve 
the judicial selection methods used by prior generations. Like 
most institutional arrangements that are responsive to the needs 
of society, judicial selection demands an on-going process that 
borrows and profits from the past, meets the needs of the 
present and remains flexible to permit future adaptation.

The form of state judicial selection that has expanded most 
dramatically in the past twenty-five years is the non-partisan 
merit -election plan. Used in only one state prior to 1950, the 
non-partisan merit selection plan (as defined herein) currently 
is being used, in whole or in part, in twenty-one states, the 
Commonwealth of Puerto Rico, the District of Columbia, and 
the territory of Guam.

The rapid expansion of this selection method and its current 
consideration by many state legislatures indicate a strong trend 
toward the adoption of the plan. However, the debate over 
judicial selection still is being waged in a factual vacuum. This 
study seeks to help fill that vacuum by providing the first 
national empirical analysis of the judicial nominating com­
mission. These commissions are the distinguishing and most 
important component of the non-partisan merit selection plan. 
Composed of lawyers and non-lawyers, the commission submits 
a list of judicial nominees to the exec /e who then selects 
the judge.

Two principal research techniques were employed in this 
study: on-site field investigations in selected merit plan juris­
dictions and a questionnaire survey of nominating commis­
sioners in most merit plan jurisdictions. In 1973, on-site field 
investigations were conducted in five jurisdictions: Birmingham, 
Alabama; Alaska; Colorado; Kansas; and New York City. The 
immediate objective of these field investigations was to learn 
how judicial nominating commissions actually operate. A 
secondary.objective was to analyze and contrast procedures 
from several jurisdictions in order to evaluate the commissions' 
strengths and weaknesses.

The five jurisdictions studied in Part II d iffer in geography, 
urban density, ethnic and racial composition, and political 
culture. Furthermore, although each jurisdiction has adopted
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some form of the non-partisan merit selection plan, each plan 
has been developed to suit the particular circumstances and 
needs o f the individual jurisdiction. Similarly, the organization 
a id  operation of judicial nominating commissions in these 
jurisdictions vary considerably.

At the outset of our study we realized that it would be im ­
practicable to conduct research in each of the five jurisdictions 
in exactly the same manner. To do so would be unduly con­
fining, and would risk overlooking the unique features of each 
commission. However, we also felt that i  basis for comparison 
between these states and those merit selection plan states not 
included in the field investigations was needed. To implement 
this objective, a lengthy questionnaire was developed to serve 
as the focal point for such a comparison. In June of 1973 the 
questionnaire was mailed to all present members of judicial 
nominating commissions that had sufficient operating experi­
ence. The results of this nine-page questionnaire are set out 
in Chapters 2 and 3.

It should be underscored that this study does not seek to 
resolve the lively debate between those who defend the non­
partisan merit selection plan and those who prefer other 
methods of judicial selection. Our interest in merit selection 
stems not from our advocacy of the plan but from the un­
deniable fact that during the last twenty-five years this method 
of judicial selection has been the most w idely adopted means 
o f selecting state judges. It appears likely that this trend w ill 
continue. Whether this trend should continue demands a 
normative judgment that is beyond ‘hs? scope of this study. 
What this study does offer is the first empirical look at judicial 
nominating commissions on a national basis. To that extent it 
should not only add considerably to existing information, but 
lay the foundation for the kinds of evaluative studies of the 
nonpartisan merit selection plan that w ill permit normative 
judgments.

Also, we hope that this study w ill be of practical value to 
persons actively involved in the implementation or operation 
o f a judicial merit selection plan. Toward this end. the recom­
mendations contained in chapter nine, particularly our Evalua­
tion Scale of Judicial Applicants (page 232) and the Model Rules 
of Procedure for a Judicial Nominating Commission (Appendix 
9-A), should prove useful.



CIlApTER 1

O v e r v i e w  o f  Jud ic iA l 
S e I e c t i o n  P r o c e s s

The follow ing outline of the historical development and 
evolution of judicial selection methods in the United States is 
intended to help place in perspective the role and function of 
the judicia l nominating commissions. A fter highlighting the 
ea'iier selection procedures, the nonpartisan merit selection 
plan w ill be analyzed :n greater detail.

Early History: The Appointive Method
Like most of our legal institutions, our methods for selecting 

judges have their roots in England. The Revolution of 
against the Stuart kings of England led to a number of far- 
reaching changes in the distribution of power between the

• P a r t ic u la r ly  h e lp fu l s o u rc e s  f o r  th is  h is to r ic a l s k e tc h  w e re : D o r o t h y  N e ls o n , 
Variations on a Theme—Selection and Tenure ol lodges 3 6  S CA L  L REV' -I 
( 1 9 6 2 ) :  G le n n  R W in te r s . Selection of ludges — An Historical Introduction 4-1 
TEXAS L. R E V . 1 0 8 1  ( 1 9 6 6 ) ;  a n d  Evan H a y n e s , Selection and Tenure ol lodges 
(N a t io n a l C o n fe r e n c e  o f  ju d ic ia l C o u n c i ls . 1 9 4 4 )



monarch and other branches of government. The intolerably 
wide powers of the monarch over tho appointment and removal 
of judges led to the Act o f Settlement in 1701. Although the Act 
permitted the royal office to continue to commission the 
judges, two important checks were placed on the king. The 
judge's term of office was based upon good behavior, and more 
importantly, the removal of a judge was to be by address of 
both houses of parliament. No longer were judges viewed as 
merely serving at the pleasure and sole prerogative of the
sovereign.Throughout the early eighteenth century, the judicial office 
in England continued to gain independence. The final defeat 

' of the theory o f judges as mere adjuncts to the executive came 
in 1761 when a statute provided that judges were to continue 
in office even after the death of the appointing king.

Unfortunately, the Act of Settlement was not made applicable 
to  the American colonies. The colonial judges were quin? 
dependent upon the king. The Declaration o f Independence 
notes quite simply, "He |Goorge III) has made judges dependent 
on his w ill alone, for the tenure o f their offices, and the amount 
and payment o f their salaries." After the American Revolution, 
the orighial thirteen <‘ ites reacted against the selection o f 
judges by executive appointment and overwhelmingly chose 
methods of selection that did not reflect the English colonial 
practice. In eight states the power of appointment was vested 
in one or both houses of the legislature. Two states allowed 
appointment by the governor and his council. In only three 
states was the power o f appointment vested in the governor, 
and even then the power was subject to the consent of the 
council. Borrowing from the Act o f Settlement, eight states 
based the judicial term of office on good behavior. Fixed terms 
were used in three states. Rhode Island did not define tenure, 
and Georgia allowed its General Assembly to decide the length
of term.

A t the Federal level, the only topic related to the judiciary 
that caused much debate at the constitutional convention of 
1789 was the macner in which Federal judges were to be 
selected. Although executive appointment was ultimately 
adopted, certaia safeguards were added to assure judicia l 
independence. Article III, Sec. 1 o f the Constitution provided, 
"The judges, both of the supreme and inferior courts, shall hold 
their offices during good behavior, and shall, at stated times, 
receive for their services, a compensation, which shall not be
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diminished during their continuance in office."

Thus the method of selecting judges in the early days of our 
republic was basically appointive. On the state level, the ap­
pointment power was vested in both the executive and legis­
lative branches. On the Federal level, the power resided in the 
executive. While the Federal appointive method continues to 
be employed, this arrangement for judicial selection enjoyed 
only a brief period of dominance on the state level. The 
lacksonian era of the nineteenth century introduced the elec­
tive method of selecting state judges

The Jacksonian Fra: The Elective Method
Beginning in the mid-1800's, the appointment of state judges 

by the executive or legislature was drastically curtailed. A 
basic principle of lacksonian democracy was the equality in 
fact of all men. This principle was translated into a variety of 
political reforms, among them the lotion that all public officials 
— including judges —should be elected.

Prior to the 1840 s judges were elected infrequently and in 
only a few states. In 1832 Mississippi became the first state to 
elect all judges. By action of its constitutional c oin ration in 
1846, New York led the change from gu etr-a uul legis­
lative appointment to direct popular electn the century
following New York's shift, all states that entered the Union did 
so with an elected judiciary. Even the four colonial states of 
Georgia, Maryland, Pennsylvania and Virginia joined the 
movement from an appointed to an elected judiciary. By the 
time of the Civil War, judges were elected in twenty-four of the 
thirty-four states. For the first time in Anglo-American history,
the judicial office became an integral part of the political 
elective process.

Although the philosophical and political underpinnings of 
the lacksonian movement toward "common man" democracy 
arc* beyond the scope of this historical sketch, it suffices to 
note that the full ramifications of the partisan elective system 
were not discernible immediately. However, toward the end of 
the nineteenth centers the "returns" on this method of judicial 
selection were both unexpected and unsettling. The post-Civil 
War increase in industrialization and its accompanying ur­
banization were marked by the formation of political "machines" 
in the nation's larger cities. Ih e  Tammany Hall organization in 
New York exemplified the potential abuses of a system which
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permitted partisan judicial contests on the ballot By seizing 
control o f the political processes that led to nomination. 
Tammany effectively was abie to run and elect its slate of 
judicial nominees. The stranglehold which such organizations 
had over elections was tightened by general voter unfam iliarity 
w ith metropolitan judicial candidates.

Dissatisfaction and resentment of political party control ot 
judicial candidates led to a counter-reform movement. The 
reaction of New York lawyers against the party method of 
nomination and election was instrumental in the establishment 
o f the first bar association in the nation, the Association of the 
Bar of the City of New York, in 1870. A number of similar 
associations, including the American Bar Association, were 
formed w ithin the follow ing decade. Although the theme "to  
take the judge out of politics" grew more popular, the reforms 
sought by the bar leaders were confined largely to the concept 
o f improving popular elections. Bar leaders attempted to con­
tro l the power of political party organizations through a variety 
of devices, such as nonpartisan ballots, separate judicial nom i­
nating conventions and elections, and direct primaries. They 
also attempted to increase the influence of the legal profession 
on judicial selection by conducting and publishing bar associa­
tion referenda w ith respect to their recommendations on the 
fitness of judicial candidates. These initia l measures proved 
inadequate to remove the effective control of political party 
leaders over elections, although most states retained the elec­
tion system, but the concern over the adverse effects of political 
selection on the quality of judicial personnel was increasingly 
voiced with the approach of the twentieth century.

The Twentieth Century: Search for a Synthesis
The clarion call for a frontal attack on the popular election 

of judges was sounded in 1906 by a young University of Nebraska 
law professor, Roscoe E. Pound. In an address before the Ameri­
can Bar Association, Pound noted that popular judicial elections 
were a major cause of public dissatisfaction w ith the administra­
tion of justice. Pound's direct assault on popular elections was 
continued by W illiam Howard Taft, the ex-President of the 
United States and future Chief Justice of the U.S. Supreme 
Court. Speaking before the American Bar Association in 1913, 
Taft declared that even the nonpartisan judicial ballot was a 
failure. He asserted that such a system permitted unqualified 
persons who were incapable even of political support to become
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elected through a vigorous campaign.
In that same year, the American Judicature Society was 

founded. Dedicated to the efficient administration of justice, 
the organization was particularly concerned w ith the methods 
o f selection, tenure and retirement of judges. As director of 
research for this new organization, Albert M. Kales, a law pro­
fessor at Northwestern University, set out to devise a method 
of judicial selection that would maximize the benefits and 
m inim ize the weaknesses o f both the appointment and election 
processes. In essence, Kales sought to preserve the informed 
and intelligent choice which is the strong point of the ap­
pointive system, while retaining ultimate voter control.

The system devised by Kales and promoted by the American 
ludicature Society d id combine appointments w ith  election. 
It also added a very important third element—a judicial nom i­
nating commission. Under the Kales Plan, an elected chief 
justice would fill judicial vacancies from a list submitted by the 
commission which was expected to seek out the best available 
judicial talent. Once on the bench, these judges would there­
after go before the voters on the sole question of their retention.
In form, this type o f election is quite similar to a referendum, 
for it is noncompetitive and nonpartisan. In the event o f a 
rejection, the resulting vacancy would be filled as before by 
commission nomination and chief justice appointment. In 
1926, Harold Laski, an English politica l scientist, proposed as a 
slight variation of the Kales Plan that the governor be sub­
stituted for the chief justice as the appointing agent. The 
Kales-Laski proposal contained the basic features upon which 
most subsequent plans for judicial reform have been based. 
The three-part approach consisted of: (a) a judicial nomii ating 
commission to nominate candidates for the bench; (b) an 
elected o ffic ia l (usually from the executive branch) who would 
make his appointments from the list submitted by the commis­
sion; and (c) subsequent nonpartisan and noncompetitive elec­
tions in which judges so chosen would run on their records.

For nearly twenty-five years, the plan remained dormant and 
most states continued to elect their judges. In 1937, the Ameri­
can Bar Association endorsed the Kales-Laski proposal. Three 
years later it was voted into the constitution o f Missouri and 
quickly became identified as the "Missouri Plan". However, the 
nation's concern throughout the 19T0's was turned toward inter­
national matters and by mid-century, Missouri remained the 
only state to have adopted the plan.



Merit Selection: A Closer Examination
To speak of the merit plan for judicia l selection oversimplifies 

and often misleads. A large number o f states and cities have 
adopted a variety of "m erit" plans. An inclusive definition of 
the plan that includes all of these jurisdictions necessarily 
becomes analytically imprecise. A framework is needed to 
distinguish and compare the various plans. Indeed, several 
frameworks could be used to classify the plan. Often classifica­
tion schemes hinge upon whether a particular plan:

•  applies to all courts, or only appellate courts or only trial
courts;

•  is statewide or local;
•  is based upon constitution, statute, executive order, or the 

informal compliance o f the executive.
While these classifications bring a semblance of order to the 

assortment of plans, they still do not provide an adequate 
framework for the purposes of this study. Given the primary 
concern of this study w ith the structure, procedures and duties 
of the judicial nominating commissions, the nonpartisan merit 
selection plan is defined for our purposes as a judicial selection
system which employs:

A permanent nonpartisan commission of lawyers and non­
lawyers that initially and independently generates, screens and 
submits a list of judicial nominees to an official who is legally 
or voluntarily bound to make a final selection from the list.

This defin ition immediately distinguishes the nonpartisan 
merit selection plan from those jurisdictions which continue to 
use the strict appointive or elective systems. The definition 
also excludes:

•  Commissions which con firm  or rev iew  candidates sub­
mitted to it by another governmental unit or individual. Judicial 
vacancies in California trial courts are filled in this manner; the 
various county commissions approve or disapprove o f the can­
didates whom the governor's o ffice voluntarily channels to
the commissions.

•  Commissions composed solely of bar association members. 
Four states presently employ plans that do not include non- 
lawyers on their commissions.

•  Ad hoc committees which respond to unusual vacancy 
situations. In 1972 Massachusetts voters approved a constitu­
tional amendment requiring judges to retire at age seventy. To 
fil l the thirty-eight vacancies thus created, Governor Francis W. 
Sargent appointed the Ad Hoc Advisory Committee on Judicial
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Appointment. The Committee was disbanded after the appoint­
ments were made.

On the other hand, the defin ition includes:
•  Commissions which operate on both state and local levels. 

For example, the only commission in New York State is the 
Mayor's Committee in New York City, which recommends 
nominees on ’y for the city's local courts.

•  Commissions initiated upon executive order or public an­
nouncement as well as those established by constitutional or 
statutory mandate.

•  Commissions which are involved in all, or part, of a court 
system (trial, intermediate appellate, supreme). In Alaska, a 
single commission selects nominees for vacancies occurring in 
all the courts in the state. Maryland provides a single commis­
sion for appellate court vacancies and separate commissions 
for vacancies occurring in each of the eight d istrict courts. 
Nebraska has separate commissions for each seat on the state's 
seven-man supreme court, separate district court nominating 
commissions in each of the state's twenty-one districts, separate 
county court nominating commissions in each of the state's 
judicia l districts, a juvenile judge nominating commission, and 
a workmen's compensation court nominating commission.

•  Plans which only f ill judicial vacancies occurring between 
partisan or competitive election. Although Florida has com­
missions for the supreme court, intermediate courts of appeal, 
and circu it courts, these commissions nominate only for 
vacancies occurring between elections. A judge in itia lly  ap­
pointed to the bench under the state's merit plan must run in a 
nonpartisan election at the end of his term if he wishes to 
remain on the bench.

W ith the nonpartisan merit selection plan defined in this 
manner, we complete our judicial overview by charting the 
course of merit selection during the past quarter century.

The adoption of merit selection in the 1950's was gradual, 
w ith on ly three jurisdictions adopting the plan during this 
period. In the 1960’s expansion was more rapid, w ith eight new 
jurisdictions adopting the plan. The movement has continued 
to gain momentum in the 1970's; ten jurisdictions already have 
chosen this form of judicial selection. In addition, a number of 
states and municipalities have adopted plans which do not 
quite fit our definition of merit selection hut still incorporate 
features o f the plan.

Ater the hiatus fo llow ing the adoption o f the Missouri I’ lan



in 1940, tlu* Alabama constitution was revised in 1950 to provide 
for a nominating commission to ii l l interim vacancies in the 
c ircu it court of Jefferson County (Birm ingham).1 In 1958, the 
voters of Kansas approved a constitutional amendment estab­
lishing a merit selection plan. A supreme court nominating 
commission provided nominees whenever a vacancy in that 
court occurred.2 The constitutional convention of Alaska 
adopted a model judicial article which included merit selection 
for all major trial and appellate judges. W ith statehood in 1959 
Alaska became the first state to adopt merit selection with 
statewide application. Whenever a vacancy occurs in the 
supreme, superior, or district courts, the state's Judicial Council 
submits a list of nominees to the governor.

New York City was the first jurisdiction to opt for a merit plan 
in the 1960's. In 1961, Mayor Robert Wagner voluntarily pledged 
that he would fill ceuain judicial vacancies from a list submitted 
to him by a nominating commission. Mayor John V. Lindsay 
continued this practice. Mayor Abraham D. Beanie has also 
stated that he w ill fo llow  this same procedure.

In 1962, constitutional amendments in Iowa and Nebraska 
provided for merit selection of all major trial and appellate 
judges. Iowa now provides a supreme court nominating com­
mission, separate district court commissions in each of its 
thirteen districts, and separate ju d : ia l magistrate "appointing" 
commissions in each of its ninety-nine counties. Nebraska pro­
vided separate supreme court commissions for each of that 
court's seven seats and separate district court commissions in 
each of its twenty-one districts.3 Having used a judicial com­
mission to aid the mayor in selecting Denver County judges 
since 1964, Colorado amended its constitution in 1966 to pro­
vide for merit selection on a statewide basis. A single commis­
sion encompasses all supreme court and intermediate appellate 
court vacancies; twenty-two district commissions are used for 
all other courts of record (except Denver).

Puerto Rico has filled all judicial vacancies by merit selection 
since 1965. The plan was implemented by special rules adopted 
by the Supreme Court of Puerto Rico and instituted by Governor

1 . U y  c o n s t i t u t io n a l a m e n d m e n t  a d o p te d  in  1 9 7 4 , M a d is o n  C o u n ty  (H u n t s ­
v i l le )  n o w  has su c h  a  p la n . A  n e w  ju d ic ia l a r t ic le , a d o p te d  in 1 9 7 4 , g iv es  
f i f t e e n  A la b a m a  c o u n t ie s  th e  o p t io n  o f  a d o p t in g  s im i la r  p la n s .

2 . U n d e r  a n ew  ju d ic ia l a r t ic le  a d o p te d  in  1 9 7 2 , K a n s a s  v o t e rs  in  e a c h  
ju d ic ia l d is tr ic t w i l l b e  g iv e n  th e  o p t io n  o f  e x te n d in g  th e  p la n  t o  th e  s e le c t io n  
o f  th e i r  d is t r ic t  c o u r t  ju d g e s .

3 . In  1 9 7 4 , N e b ra sk a  e x te n d e d  th e  p la n  t o  its c o u n t y  c o u r ts .
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Snnchez-Vilella. Successive governors, Luis A. Ferre and Rafael 
I lernandez-Colon, have continued to use the plan.

The remaining states t!' *t implemented merit selection plans 
in the 1960's did so in 1967. Idaho's legislature adopted a 
statutory measure for filling  supreme and trial court vacancies 
between elections under a merit selection plan using a single 
judicial council. But the plan is not used when vacancies occur 
at the end o f judicial tenure. Under the Idaho plan all judges 
must run for office on nonpartisan elective ballots to succeed 
retiring incumbents or to retain their own offices.

Oklahoma's plan was written lo  cover only the judges of that 
state's supreme court and court of crim inal appeals. However, 
the plan was extended by the voluntary action of former Gover­
nor Dewey F. 3artlett and more recently his successor, Governor 
David Hall, to cover judges of the trial courts and courts of 
lim ited jurisdiction. A single nominating commission is respon­
sible for selecting nominees whenever a vacancy occurs in 
any judicia l office.

The Utah constitution was amended in the mid-1940's to 
permit the legislature to change from the elective method of 
selecting judges. Utah judges continued lo be elected, however, 
until 1967 when the legislature enacted a merit plan to f il l all 
vacancies based on the recommendations o f the supreme court 
commission or the district court nominating commissions.

The Vermont legislature had historically selected its supreme 
and trial court judges. Since 1967, a nominating commission 
has been used in making initia l judicial selections for the 
supreme, superior and district courts.4

In 1970, M ary land  led the way in formalizing voluntary 
merit selection through executive order. Governoi Marvin 
Mandel's orders established a governor's commission on 
Appellate Judicial Selection to f il l interim vacancies on the 
court of appeals or court of special appeals, and eight trial 
court judicia l selection commissions to f ill interim vacancies 
occurring in the trial courts in each of the state's eight judicial 
districts.

Three states provided some form of merit selection in 1971. 
Ihe voluntary plan adopted by Georgias Governor Jimmy 
Carter was designed in his formal executive order to cover only

4 . B y  c o n s t i t u t io n a l a m e n d m e n t . e f fe c t iv e  A p r i l 9 , 1 9 7 4 , n i l c o m m is s io n  
r e c o m m e n d a t io n s  a rc  n o w  p a s sed  o n  t o  th e  R o v e rn o r  ra th e r  th a n  th e  le R is la - 
tu re . T h e  g o v e rn o r 's  a p p o in tm e n ts  a re  s u b je c t  t o  c o n f i rm a t io n  b y  th e  s ta te  
s e n a te .



appellate court vacancies, hut in actual practice the plan has 
also been used to f ill trial court vacancies. However, it should 
he pointed out that, since the 1950’s, state legislation (later the 
Atlanta home rule charter) has provided for merit selection for 
the city courts in Atlanta.

The merit plan approved by Tennessee's legislature provided 
for a single nominating commission and covered the state's 
supreme court and appellate court judges.5

Under Governor Reubin O D. Askew's executive order all 
appellate and trial court vacancies in Florida were filled by a 
voluntary merit selection plan. This plan was subsequently 
written into the state's revised judicial article o f 1973. Its pro­
visions apply to vacancies which occur between elections. 
Separate judicial nominating commissions were established for 
the supreme court, district courts of appeal (four) and circuit 
courts (twenty).

Indiana's plan for selecting all appellate judges was ratified 
as a part o f a new judicia l article in 1970 and became fu lly  
operative in 1972. While awaiting the referendum on the 
appellate judges, the Indiana legislature enacted a 1969 b ill 
providing for merit selection of Indianapolis municipal court 
judges. Bills providing for merit selection of tria l court judges 
were enacted in the 1971, 1972 and 1973 legislative sessions. 
The counties affected are Allen (with Ft. Wayne the county 
seat), Vanderburgh (with Evansville the county seat), Lake (with 
Hammond the county seat), and Marion (w ith Indianapolis the 
county seat). A single commission aids in appellate selections, 
and each o f the four counties uses its own commission.

In 1972, Montana  and W yom ing  became the most recent 
states to adopt merit selection plans through constitutional 
changes, the former in a new constitution and the latter by 
amendment. Both states applied the plan to all major courts 
and used a single judicia l nominating commission. In Wyoming, 
judges ran for retention on a nonpartisan and noncompetitive 
ballot at the end of their first year (and at the end of each term 
thereafter); Montana judges are appointed only for interim 
vacancies between competitive elections. By executive order, 
Governor John ). Gilligan of O h io  instituted a voluntary plan 
in the same year. The plan provided for twelve advisory 
councils, one for filling  the supreme court vacancies and eleven 
district councils for filling  court of appeals and trial court
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5 H o w e v e r , th e  le g is la tu re  re p e a le d  th e  p la n 's  a p p l ic a b i l i t y  t o  th e  s u p re m e  
c o u r t  in 1 9 7 4 .
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vacancies w ith in the eleven districts of the state. Ih e  plan is 
used to f ill interim vacancies between elections.

Pennsylvania is the most recent jurisdiction to embrace the 
concept of merit selection by the voluntary action of a chief 
executive. In a 1973 executive order, Governor M ilton I. Shapp 
called for two statewide commissions. One commission submits 
nominees to fill between-election vacancies on the appellate 
courts and the special Commonwealth Court. The second com­
mission develops lists of nominees for use by the governor in 
filling  interim vacancies on the trial court level. By congressional 
home rule legislation, approved by the voters in 1974, the 
Distr ic t o f  Co lum bia  became the most recent jurisdiction to 
adopt merit selection. When vacancies occur on the trial and 
appellate benches of the District o f Columbia court system, the 
commission submits lists of three names to the President who 
must appoint from those lists in filling vacancies, subject to 
confirmation by tho U. S. Senate.
Hybrid Merit Selection Pl.ins: 
Bar Screening and Other Variations

In addition to the states which meet our definitional standard 
of nonpartisan merit selection, a number of states have plans 
that are similar but vary in some important respect from the 
nonpartisan merit plan. Several states make use of commissions 
composed of bar association members rather than both non- 
lawyers and lawyers. In 1951, Governor Edwin L. Mechcm of 
New M exico  began to fill between-election appellate and trial 
court jud icia l vacancies based upon n list submitted by the 
unified state bar. This voluntary practice has been followed by 
all succeeding governors including the present incumbent, 
Governor Bruce King.

Under a voluntary plan initiated by former Governor W inthrop 
Rockefeller and continued by incumbent Governor Dale 
Bumpers, Arkansas also follows a "merit plan" using a bar 
association committee. The selection committee, specifically 
designated by the president nf tho Arkansas Bar Association, 
performs two major functions. Since state law prohibits judges 
who are appointed to fill vacancies from succeeding themselves, 
the selection committee screens lawyers interested in taking 
those short-term judicial appointments. The committee also 
nominates a slate from which the governor appoints attorneys to 
sit temporarily on the? supreme court when a justice disqualifies 
himself from serving on a case.
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New lersey is a third state which employs a form of bar 
association committee. The plan involves two types of bar 
committees, one to recruit prospects for the governor to 
nominate and another to screen and rate his choices before 
appointments are formalized.

In Delaware , former Governor Russell T. Peterson initiated a 
voluntary plan for the appointment of judges only after seeking 
the advice o f the state bar association. The plan has been con­
tinued by Governor Sherman W. Tribbitt.

Governor Ronald Reagan of California has voluntarily filled 
all judicial vacancies on the trial courts of his state w ith the 
help of commissions he established by executive action in 1%7. 
In each of the fif ty  counties a commission composed o f lawyer 
and non-lawyer members rates judicial candidates. Similarly, 
the State Bar Board of Governors Commission also evaluates 
prospective nominees. However, the county commissions have 
not been included as nominating commissions that satisfy the 
framework of a nonpartisan merit selection plan. Before a 
judicial candidate's name is submitted to the commission, he 
must apply to the governor's office for consideration. While the 
in itia l screening o f candidates at the governor's office is 
minimal, the commission is placed in a position of approving 
or disapproving the governor's choices rather than in itia lly  and 
independently generating, screening and submitting candidates 
to the governor.

The methods o f state judicial selection have varied con­
siderably over the past two centuries. Variety continues to be 
a basic element in the nonpartisan merit selection plan. No two 
state or municipal plans are identical in all relevant respects. 
The profound impact that these commissions have on the selec­
tion of state judges serves as the basis for this study. Having 
provided an historical backdrop for these nominating commis­
sions, we w ill proceed to analyze and evaluate them in much 
greater detail.
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C h A p T E R  2

Judic iA l NoMiNATiwq 
COMMissioNS

Introduction
Tito judicial nominating commission is the cornerstone of the 

merit selection plan. Because the nominating commission h a s  
ultimate authority to determine which candidates are qualified 
to hold judicial office, the effectiveness of the merit plan is 
dependent upon the successful functioning of this hotly. Ac­
cordingly, this chapter is devoted to an analysis of the workings 
of presently established commissions in an effort to discover 
how such factors as the commission's composition, workload, 
and operating procedures affect the selection process. A an 
aid in this analysis the reader should refer to Table I (appearing 
at pp. 27-37, which outlines the composition and operation of 
the nominating commissions in each merit selection jurisdiction.

Our questionnaire survey o f judicial nominating commis­
sioners was designed to he a nation-wide reference point for 
our discussion of the issues surrounding the operation of the
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commission. The questionnaire was developed and pretested 
in Nebraska and at a Florida ludicial Non,mating Commis­
sioners Institute in the spring of T973. Thc.eafter, a question­
naire1 was mailed to every current member of all those com­
missions (except Nebraska's) which we telt had enough of on 
operating history to be able to give informed responses. Thus, 
we did not question commissioners in Georgia, Indiana, Ohio, 
Pennsylvania, Montana, or the District o f Columbia because 
they lacked sufficient experience as of lune, 1973, the date of 
our mailing. We mailed 797 questionnaires to commission 
members in thirteen slates, one city (New York City), and one 
countv (Jefferson County. Alabama), all o f which had had some 
form of merit selection in operation for longer than one vear 
at the time of the mailing. For comparison purposes we also 
sent 85 questionnaires to “ bar screening commission members 
in five states whose operations are superficially similar to judi­
cial nominating commissions.2 From the merit selection states 
we received usable responses from 371 current commissioners, 
a response rate of 4b.5%. !t should be noted however that 
although we did succeed in obtaining a wide geographical 
range, the four states w ith the most numerous commissions and 
commissioners (Florida, Colorado, Iowa, and Maryland) ac­
counted for 77.0% of the replies.

Tlu* questionnaire attempted to e licit information in throe 
basic areas: 1) The nominating commissioners themselves: 2) 
The personal qualities and qualifications that commissioners 
regard as most important in selecting judges: and 3) The actual 
operations and procedures of the commissions. W ith the aid of 
a computer we also wore able to determine whether significant 
variation occurred when commissioners were compared on the 
basis of age, experience, politica l party, occupation, and bar 
a ffilia tion. Similarly, we were able to isolate certain key oper­
ational differences among the various commissions such as 
mode of recruiting, interviewing, and confidentiality. Finally, 
we encouraged each commissioner to give his impressions as 
to the success of his commission as well as his suggestions for 
improvement, if any.

1 S e e  A p p e n d ix  2-A
2 U p o n  a n n ly / in g  th e  re s p o n s e s  c o n ta in e d  in  th e  I I  q u e s t io n n a i re s  c o m ­

p le te d  a n d  re tu rn e d  h y  " h a r  si re n t ie rs ” , w o  fo u n d  n o  s ig n d 'h an t d i t lo r e m  os
b e tw e e n  th e i r  e v a lu a t i o n  o f  th e  q u a li t ie s  a n d  q u a li f ic a t io n s  w h ic h  s h o u ld  h e  
e x h ib it e d  l iy  a p o t e n t ia l a p p o in t e e  a n d  th e  e v a lu a t i o n  o f  Ih e  i o rn m is s io n e rs
in m e r i t  p la n  ju r is d ic t io n s .
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Commission Composition

Historical Development
As w ith c ' ! k aspects of the merit selection plan, thinking 

regarding the iy.' stion as to who should sit on the nominating 
commission has changed over the years. The nominating 
body contained in the plan conceived by Professor Kales in 
1914 consisted of a judicial council, composed solely of high 
ranking members of the judiciary. During the 1920's, the ad­
visability of including members of tho bar in the nominating 
process was propounded by such men as Harold J. Laski and 
Herbert Lincoln Harley. Finally, at the 1931 annual meeting of 
the American Judicature Society. Walker 13. Spencer set forth 
a proposal concerning the composition of the nominating body 
which has since met w ith widespread favor. Spencer proposed 
that candidates be nominated by a commission composed not 
only of judges and lawyers but non-lawyers as we ll.3 In adopting 
a resolution in favor of a merit plan for judicial selection in 1937, 
the House of Delegates of the ABA appears to have given con­
sideration to the approaches taken by both Kales and Walker 
in proposing that the nominating body be "composed in part of 
high judicial officers and in part of other citizens, selected for 
tho purpose, who hold no other public o ffice ."4

When Missouri became the first state to adopt a merit plan 
in 1940, it included on each of its nominating commissions a 
member of the judiciary and an equal number of lawyer and 
non-lawyer members. Since then, the majority of the juris­
dictions adopting a merit plan have followed Missouri's lead in 
including judicial, lawyer, and non-lawyer members on the 
commission.5 In addition, the Model Judicial Article approved 
by tho American Bar Association’s Flouse of Delegates in 1902 
also contains a merit plan for judicial selection which utilizes 
nominating commissions composed of judicial, lawyer, and 
non-lawyer members.

In most jurisdictions which have adopted a merit plan, the 
judicial member of the nominating commission acts as chair­
man and, in certain of these jurisdictions, sits as a non-voting

3. F o r a n  e x c e l le n t  d is c u s s io n  o f  th is  h is to r ic a l d e v e lo p m e n t . S e e  W in te rs . 
Tlic  Merit I'lan Inr Judicial Selection and Tenure —Its Historical Development, 
7 D U Q U tS N C  L .R IV .  61  ( 1 9 6 8 ) .

A. 6 2  A .B .A . R e p . 8 9 3  ( 1 9 3 7 ) .
5 . See T a b le  I, th is  c h a p te r .
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member. The lawyer members of the commission are usually 
either elected at largo by members o f the bar residing in the 
geographic area in question or appointed by the governing 
body of the organized bar. The non-lawyer members o f the 
commission are usually appointed d irectly by the governor.6 
Mthough there is little  argument over the desirability of in­
cluding non-lawyers, since their inclusion "assures that public 
expectations concerning the judiciary are influentia l and the 
non-professional attributes of a good judge are recognized",7 
the general practice of having the governor appoint those lax 
members has been criticized as an invitation for political 
machinations. Since merit selection is intended to deprive the 
executive of the opportunity to make judicial appointments 
solely on the basis of his politica l motivations \and to remove 
the politica l pressures on him to do so), it is thought to be self- 
defeating to permit the executive to have a direct say in the 
appointment of the nominating :omm:ssioners.8

lo  remedy this problem it has been suggested that the lay 
members of the commission he selected by a bi-partisan legisla­
tive committee. O f course, the details of such a solution may 
perhaps embroil the legislature in its own partisanship, because 
bi-partisan rarely means nonpartisan. A t any rate, there is much 
concern expressed by the commentators that the lay members 
arc- either particularly susceptible to undue influence or all are 
mere ciphers who meekly defer to the politica l demands of the 
executive, the authoritative tone of the judicial member, or the 
glibness and legal expertise of the lawyer members. The open- 
ended responses to our questionnaires reveal that very few lay 
members felt dominated by the lawyers and that equally few 
lawyer members fe lt the lay members to be superfluous. Our 
responses did indicate differences in perceptions between 
lawyer and laymen, and there were some suggestions that per­
haps the lawyers do hold the balance of power, especially in 
recruiting. However, we have found little  reason to doubt the 
need for lawyer-laymen interaction on the judicial nominating 
commission. An evaluation of the recent ad hoc Massachusetts 
judicial selection committee supports this conclusion:

6 . Id

7 . A BA  C o m m is s io n  o n  S ta n d a rd s  o f  ju d ic ia l A d m in is t r a t io n . Standard'’ 
Relating to Court Organization AO ( T e n ta t iv e  D ra f t .  1 9 7 3 ) ,

8 . N o te , Analysis o l Methods o f  Judicial Selection and Tenure 6  S U F F O I K 
L . R F V . 9 5 5 , 9 6 8  ( 1 9 7 2 ) .

9 . Id.



llu - interaction between lawyers and laymen on the Committee is of 
some interest. Except in one or two cases, most of the laymen have 
scant knowledge of the courts, the judiciary, or their recent problems. 
The laymen, however, soon realized that they were as perceptive as the 
lawyers about people, and equally adept in evaluating available infor­
mation. While laymen had to defer to lawyer opinions about legal 
experience, they had strong, independent views and were hv no means 
dominated or manipulated by the lawyers.
Lawyer perceptions of the lay members confirm the capacity and 
desirability of lay participation. Most felt that lay people provided a 
more detached view of the system, bringing a consumer citizen per­
spective to bear, and counteracting the "chumniincss" that tends to 
exist among lawyers.10

In addition to the lawyers and laymen, many commissions 
provide for a judicial member as well. As indicated in Watson 
and Downing's seminal study of judicial selection in Missouri, 
this judge often has been a dominating force.11 Indeed, this 
may still be a problem in that state since one Missouri commis­
sioner complained that there was "a tendency for the Supreme 
Court member to stifle the arguments for or against a particular 
candidate. Most attorneys on the commission have been trial 
attorneys, and the awe, respect or dominance of judges tends 
to become built in ." On the other hand we received generally 
favorable comment about the role of the judicial members 
in Colorado.

Aside from the judicia l member, who usually serves ex-officio, 
most merit plan jurisdictions provide for six-year, staggered 
terms for commission members. A ll merit plans require that the 
lawyer and non-lawyer members be residents of the geographic 
area covered by the judicial offices to be filled by tlu; commis­
sion. Although few plans contain explicit provisions which 
attempt to insure that the two major politica l parties w ill be 
given relatively equal representation on the commission, 
most plans explicitly require that the appointing offic ia l or 
appointing body not give consideration to political a ffilia tion 
in appointing members of the commission. In addition to these 
restrictions concerning political a ffilia tion, many plans pro-
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1 0 . R o b e r t s o n  a n d  C o rd o n , Merit Screening oI lodges in Massachusetts: 
The experience 0 / the Ad Hoc C o m m it te e , 5 8  M A S S . l . Q  1.31, 1 3 8  ( 1 9 7 3 ) .

11. W a ts o n  a n d  D o w n in g . TH E  P O L IT IC S  O F  TH E  BE N C H  A N D  BA R (N e w  
Y o rk ; Joh n  W i le y  a n d  S o n s . In c ., 1 9 6 9 ) .

1 2 . S e e  T a b le  IX , C h a p te r  3 .
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hib it the appointment of a public office holder to the commis­
sion and some prohibit the appointment of persons holding 
o lfice  in a politica l party.13 Finally, some plans prohibit com­
mission members from serving for two consecutive terms and 
exp lic itly preclude a commission member's e lig ib ility for judicial 
o ffice while lie sits on the commission and for a period of one 
or more years thereafter.1-1
11 Snr* T a b le  X. C h a p te r  3 .
1-1 Id

TABLE I
Judicial Nominating Commissions

S la te T y p e  o f  P la n
C o m m is s io n (s )  a n d  

J u d ic ia l O f f ic e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io r  e rs

A la b a m a Constitutional 
G o v e rn o r  
a p p o in t s  
t o  in te r im  
v a c a n c ie s  o n ly ,  
1 h e re a ft e r , 
a p p o in t e e  m u st 
ru n  in  p a r t is a n  
e le c t i o n  a t  e n d  
o f  e a c h  te rm .

( 2 )
lellerson County 
lud idal Commission 

1 0 th  J u d ic ia l C irc u it  
C o u rt

Madison County Indicia 
Commission 

2 3 rd  lu d ic ia l C irc u it  
C o u rt

( 6  y e a r  te rm s )

5 M e m b e r ,
1 ju d ic ia l — e le c te d  b y  

ju d g e s  o f  a p p ro p r ia t e  
ju d ic ia l c irc u it

2 la w y e r s— e lec  le d  b y  
la w y e r  re s id e n ts  o f  
a p p ro p r ia t e  ju d ic ia l 
c ir c u it  f r o m  list ol 
n o m in e e s  o f  th e  
a p p ro p r ia t e  B a r A ssn .

2  n o n - la w y e rs — e le r  te d  
b y  s ta te  s e n a t o r  a n d  
re p re s e n ta t iv e s  f r o m  
a p p ro p r ia t e  c o u n ty .

A ll s e rv e  6  v e a r te rm s .

A la s k a Constitutional 
G o v e rn o r  
a p p o in t s . 
T h e re a fte r , a p ­
p o in t e e  m u s t 
s ta n d  in re te n t io n  
e le c t i o n  a t e n d  
o f  e a c h  te rm

(1 )
ludicial Council 

S u p re m e  C o u rt  ( JO 
y e a r  te rm )
S u p e r io r  C o u rt s  ( ft 
y e a r  te rm )
D is t r ic t  C o u rts  (•) 
y e a r  t e rm )

7 M e m b e rs  
C h ie f  lu s t ic e  o f  S u p rem e  
C o u r t  (C h a irm a n )
3 la w y e r s — a p p o in te d  b y  

g o v e rn in g  b o d y  o f  
s ta le 's  u n i f ie d  ba r 

3 n o n - la w y e rs — 
a p p o in te d  by  g o v e rn o r , 
s u b je c t  t o  le g is la t iv e  
c o n f i rm a t io n . A ll 
s e rv e  6  y e a r  te rm s
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S t a le T y p e  o f  P la n
C o m m is s io n (s )  a n d  

lu d i c i a l  O f f i c e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

C o lo r a d o Constitutional 
G o v e rn o r  
a p p o in ts  
A p p o in t e e  
s e rv e s  p r o v is io n a l 
te rm  o f  2  y e a rs ; 
th e r e a ft e r , 
m u s t s ta n d  in 
r e te n t io n  e le c t io n  
a t e n d  o f  e a c h  
te rm .

D e n v e r  Home 
Role Charter 
M a y o r  a p p o in ts  
f o r  p r o v is io n a l 
t e rm  o f  2  y e a rs .
1 h e re a ft e r , a p ­
p o in t e e  m u st 
s ta n d  in r e te n t io n  
e le c t i o n  a t e n d  o f  
e a c h  te rm .

(2-1)
S u p re m e  Court 
Nominating Commission 

S u p re m e  C o u rt  ( 1 0  
y e a r  te rm )
C o u rt  o f  A p p e a ls  ( 8  
y e a r t e rm )

ludicial District 
Nominating 
Commissions ( 2 2 )

D is t r ic t  C o u r t s  ( 6  
y e a r te rm )
P r o b a t e  C o u r t s  ( 6  
y e a r te rm ) 
ju v e n i le  C o u rt s  (l> 
y e a r t e rm )
S u p e r io r  C o u rt  o f  D e n ­
v e r  ( 6  y e a r  te rm )

C o u n ty  C o u r t s  o u t s id e  o f  
D e n v e r  ( 4  y e a r  t e rm )

D e n v e r  County Court 
ludicial Num. Commis. 

D e n v e r  C o u n ty  C o u r t  
>1 y e a r t e rm )

1 2  M e m b e rs  
C h ie f  lu s t ic e  o f  S u p re m e  
C o u r t  (C h a irm a n ) .
5 la w y e rs  ( o n e  f r o m  

e a c h  c o n g re s s io n a l 
d is t r ic t )  — e le c t e d  hv  
m a jo r i t y  v o t e  o f  
g o v e r n o r , a t t o rn e y  
g e n e ra l a n d  c lt ie f  
ju s t ic e .

5  n o n - la w y e rs  ( o n e  f r o m  
e a c h  c o n g re s s io n a l 
d i s t r i c t )— a p p o in te d  
b y  g o v e rn o r .

1 n o n - la w y e r— 
a p p o in t e d  b y  g o v e rn o r  
A ll s e rv e  6  y e a r  te rm s .

it M e m b e rs  
S u p re m e  C o u r t  lu s t ic e  
(C h a irm a n ) .
3  la w y e r s '— e le c t e d  b y  

m a jo r i t y  v o t e  o f  
g o v e r n o r ,  a t t o rn e y  
g e n e ra l a n d  c h ie f  
ju s t ic e .

4  n o n - la w y e rs  (a t  le a s t 
o n e  f r o m  e a c h  c o u n ty  
in th e  a p p ro p r ia t e  
ju d ic ia l d is t r ic t )  — air- 
p o in te d  b y  g o v e rn o r .

A l l s e rv e  l> y e a r  te rm s .

(1 M e m b e rs  
D e n v e r  C o u n ty  C o u r t  
P re s id in g  b u lg e .

1 la w y e r s — a p p o in te d  by  
m a y o r .

4  n o n - la w y e rs — a p ­
p o in te d  b y  m a y o r .

A ll s e rv e  4 y e a r  te rm s .

• C o lo r a d o  lu d ic ia l D is t r ic t  N o m in a t in g  C o m m is s io n s — in jud ic  ia l d is t r ic ts  
h a v in g  a p o p u la t io n  o f  3 5 .0 0 0  o r  loss , a l  le a s t •! m e m b e rs  o f  th e  c o m m is s io n  
m u s t In* n o n - la w y e rs ; th o  o t h e r  m e m b e rs  m a y  b e  la w y e rs  o r  n o n - la w y e rs , 
d e p e n d in g  o n  m a jo r i t y  v o t e  o f  th e  g o v e rn o r , a t t o rn e y  g e n e ra l ,  a n d  c h ie l ju s t ic e .
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S ta te T y p e  o f  P la n
C o m m is s in n (s )  a n d  

lu d ic ia l O f f i c e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

D is t r ic t
o f

C o lu m b ia

S ta tu to ry  
P re s id e n t 
a p p o in t s  w ith  
S e n a te  c o n f i rm a ­
t io n . A u to m a t ic  
r e a p p o in tm e n t  if 
T e n u re  C o m m is ­
s io n  f in d s  
" e x c e p t io n a l ly  
w e l l q u a l i f i e d ”  o r  
"w e l l  q u a l i f i e d "
I f  TC  f in d s  
■ qua lified ', 
P re s id e n t h as 
o p t io n  to  
re s u b m it  fo r  
S e n a te
c o n f i rm a t io n  o r  
n o t .  I f  TC  f in d s  
" u n q u a l i f ie d " ,  
a p p o in t e e  in ­
e lig ib le  f o r  
re a p p o in tm e n t .

( 1 )
ludicial Nominating 
Commission 

C o u r t  o f  A p p e a ls  (1 5  
y e a r  te rm )

Superior Court 
( 1 5  y e a r  te rm )

7 M e m b e rs  
Ac l i v e  o r  r e t i re d  l r d e r . i l  
ju d g e  s e rv in g  in  th e  
D is t r i c t— a p p o in te d  In - 
C h ie f  lo d g e  o f  th e  U  S 
D is tric  t C o u rt  f o r  th e  
D is t r ie t  o f  C o lu m b ia
1 la w y e r  o r  n o n - la w y e r  — 

a p p o in te d  b y  P re s id e n t 
o f  U n ite d  S ta te s

2  la w y e r s — a p p o in te d  In  
B o a rd  o f  G o v e rn o r s  o f  
th e  D  C U n i f ie d  l ia r .

2  m e m b e rs  ( o n e  o f  w h o m  
m a v  n o t  b e  a law  v e r i -  
a p p o in te d  hv m a y o r .

1 n o n - la w y e r— a p p o in te d  
h v  th e  D istric  t C oun c  il 

A l l s e rv e  6  \ e a r  te rm s  
e x c e p t m rm h c ,r a p p le l 
b y  P re s id e n t w h o  se rv e s  
a  3  y e a r te rm .

1 lo r id a Constitutional 
G o v e rn o r  
a p p o in t s  lo  
in te r im  v a c a n c ie s  
o n ly .  T h e re a f te r , 
a p p o in t e e  m u st 
ru n  in n o n ­
p a r t is a n  e le c t i o n  
a t e n d  o f  te rm .

( 2 5 )
Supreme Court 
Nominating Commission 

S u p re m e  C o u rt  
( 6  y e a r  t e rm )

District Courts ol Appeal 
Nominating 
Commissions ( 4 )

C o u r t s  o f  A p p e a l 
(f> y e a r  te rm )

Ijd ic .ia l Circuit 
Nominating 
Commissions ( 2 0 )  

lu d ic ia l Circ u it C o u rt s  
((> y e a r  te rm )

I:,tc b C o m m is s io n  lia s  '* 
M em b e rs
3 la w y e r s — a p p o in te d  

by B o a rd  o f  G o v e rn o r s  
o f  F lo r id a  B a r.

3 e lec t o r s — a p p o in te d  
by  g o v e r n o r  

3 n o n - law y e rs  — e lrc  to d  
by  m a jo r i t y  v o t e  o f  
o i l i e r  c om m is s icm e rs . 

A ll s e r v e 4  y e a r te rm s .

G e o rg ia Executive Order 
G o v e rn o r  
a p p o in t s  to  
in te r im  vac an r ies  
T h e re a fte r , 
a p p o in t e e  m u st 
ru n  in n e x t 
g e n e ra l e le c t io n .

(2 )
ludicial Nominating 
Commission 

S u p re m e  C o u rt 
C o u r t  o f  A p p e a ls  
S u p e r io r  C o u rt s

I l l  M e m b e r s  
5 la w y e r s -  s e rv e  by 

v ir tu e  o f  o f f i c e  in  th e  
S ta te  B a r o f  G e o rg ia  

5 n o n - la w y e r s - a p p le t  
by g o v e rn o r . 

N o n - la w y e rs  s e iv e  lo r  
te rm s  c o n c u r re n t  w ith  
th e  g o v e r n o r ’s te rm .
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S ta le T y p e  o f  P la n
C o m m is s io n (s )  a n d  

J u d ic ia l O f f ic e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

G e o rg ia
(c o n t in u e d )

Atlanta City 
Chattel 
M a y o r  
a p p o in t s . 
T h e re a f te r , 
a p p o in t e e  m u st 
s ta n d  in  re te n t io n  
e le c t i o n  a t e n d

ludicial Commission 
M u n ic ip a l C o u r t  o f  
C ity  o f  A t la n ta  
(4  y e a r  t e rm )

3  M e m b e r s  
3 la w y e rs  — a p p o in te d  In  

A t la n ta  C ity  B a r 
A s s o c ia t io n  

3 la w y e r s — a p p o in te d  bv 
G a te  C it \  B a r Assn

2 n o n - la w v e rs  — a p p tr i
h .  •' m v  r- r

p o in te d  by g o v e rn o r  
w ith  c o n s e n t  o f  S ena 

A ll s e rv e  fa y e a r  te rm s

Statutory District Magistrates 5 + M em b e rs
D is t r ic t  M ag is - Commissions 7 ' 2 la w y e rs  — r e -------- 1
*."2te : C C "—*’ i . O f D rv  ' r  - > • -  -

-

t \ 2  ^  t l  v ! f *  * ̂n o * T - '
fMl hf«»U«t€̂  A ~ 
d is t o r t !  - * V  ’ 
hv g o v e rn o r 

A ll se rve  fa VM*
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Sl.ilc T y p e  o f  P la n
C o m m is s io n (s )  a n d  

J u d ic ia l O f f ic e s  
E n c o m p a s s e d

S e le  t f i o n  a n d  T e n u re  
o f  C o m m is s io n e r s

In d ia n a
" i i t in u e d )

S fa f i / fo r v  
G o v e rn o r  
a p p o in t s  c e r ta in  
C o u n tv  S u p e r io r  
C o u r t  ju d g e s  f o r  
in i t ia l te rm  o f  
2 y e a rs . T h e re ­
a ft e r , a p p o in t e e  
m u s t s ta n d  in 
re te n t io n  e le c t io n  
a t e n d  o f  e a c h  
te rm .

'■tatutorv 
G o v e rn o r  
appr.mts t'> • n• 11t 
i 'm ,  i n ' ;  ■ejt.y-s
i r fn e t lu e n t  r* -
; i . n tm e n ts  at 
■ <; . i i ;• t fa fi rm

Lake Countv Superior 
Court Nominating 
Commission 

L a k e  C o u n ty  S u p e r io r  
C o t ,rt

Allen Countv Superior 
Court
C o m m is s io n  

' lie n  C o u n ts  S u p e r io r  
C o u rt

Vanderburgh Countv 
Superior Court 
Nominating Commission 
V a n d e rb u rg h  C o u n ty  

S u p e r io r  C o u r t  
( 6  y e a r  te rm s )

'.larinn Countv 
Slunicip.il Court
dominating Commission

M a r io n  C o u rt 's  
M u n ic ip a l C o u r t  
;4  s e a r  te rm !

HI i) 
s' i v  Im liei.il 
'■Miriirufin/: ( o m m is s io n  

Suprem o C o iu l (11
O II l i t t l l )

7  M e m b e rs  
1 ju d ic ia l (C h a i rm a n )— 

a p p o in te d  In  C h ie f 
lu s t ic e  o f  S u p re m e  C rt 

i la w y e rs  — e 'e c tc d  hv 
la vvve r re s id e n ts  o f  
a p p ro p r ia t e  c o u n ts  

3. n o n - la w y e rs— 
a p p o in te d  try g o v e rn o r . 

A ll s e rv e  -I y e a r  te rm s .

9 M em bers 
ju d i c i a l— a p p o in te d  
hv C h ie f  Judge  o f  
C o u rt  o f  A pp ea 's  

2 law  ve rs  — e ie i  te d  hv 
lo c a l b a r  a s s o c ia t io n  

2 n o n - la w y e rs— 
a p p o in te d  b y  m a y o r  

2 n o n - la w y e rs — 
a p p o in te d  b y  g o v e rn o r . 

I la w y e r— a p p o in te d  by 
M a r io n  C o u n ty  
S u p e r io r  C o u r t  e n  b a n c . 

1 C irc u it lu d g e  
(S e i r e t a r y )

A ll s e rv e  2 y ea r te rm s

12  M em b e rs  
■ e le i to rs  ( o n e  f r o m  e a r 11 

t o n g re s s io n a l d is lr i r  I)
— i ip p o m le r l hv g n v e rn o r 
w ith  S e n a te  
c o n f i rm a t io n  

fa e le i  to rs  ( o n e  f io m  e a c h  
c o n g re s s io n a l d is t r ic t )— 
e le c te d  b y  b a r  m e m b e rs  
o f  a p p ro p r ia t e  d is tr ic t 

A ll s e rv e  Ii y e a r te rm s
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S ta le T y p e  o f  P la n
C o m m is s io n (s )  a n d  

lu d ic ia l O f f ic e s  
E n c om p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

Iow a
t t o n i i n u e d )

District ludicial 
dominating 
Commissions (1 3 )  

D is t r ic t  C o u r t s  (fa 
y e a r  te rm )

11 M e m b e rs  
1 D is t r ic t  lu d g e — a p ­

p o in te d  by C h ie f  
lu d g e  o f  d is t r ic t  

5 e le c t o r s — a p p o in t e d  bv 
g o v e rn o r .

5 e le c t o r s — e le c t e d  b v  
b a r  m e m b e rs  o t 
a p p ro p r ia t e  d is tr i i t 

A ll s e rv e  fa y e a r  te rm s .

S ta tu to ry
C o m m is s io n
a p p o in ts

C o u rt tv  ludicial 
Magistrate \ppointtng 
Commissions ' 9 9 )  

lu d ic ia l M a g is t r a t e s ! 4 
y e a r te rm  fo r  fu l l - t im e : 
2  y e a r  t e rm  fo r  
p a r t - t im e ;

fa M e m b e rs
1 ju d ic ia l— a p p o in te d  In  

C h ie f  lu d g e  o f  D is t r ic t
2 law y e r s — e le c t e d  b v  

a p p ro p r ia t e  c o u n tv  b a r
3 n on -law  v e r s — a p ­

p o in te d  by a p p r o ­
p r ia te  C o u n ty  B o a rd  
o f  S u p e rv is o rs .

A ll s e rv e  fa y e a r  te rm s .

K an sa s

j

Constitutional 
COS iTtH'c

1 j p t v m t s  
l l v t iM ' t e t  

1 <*iv i" i:s*v

( 1 )
S u p rem e  Court
N i’ r”  -'.e ,— g C i--------

MU’ te m e  C i ' . i "  e  
y-.'.e •-........

11 M e m b e rs  
1 la w v e r -a t - la rg o

C K i •~ i> - — -c - i 
by K a n fa f  ' i - . ' - v -  

1 • ------

fx c ’ CiJl/ve O rd e r  
G o v e rn o r  
a p p o in t s  to  
in te r im  v a c a n c ie s  
o n ly .

( 9 )
G o v e rn o r 's  Commission 
on Appellate ludicial 
Selection 

C o u r t  o f  A p p e a ls  
C om  t o t  S p e c ia l 
A p p e a ls

11 Member's 
1 C h a i rm a n — appoin t*" 

b y  g o v e r n o r .
fa law y e rs  — e le t .. d i n  
f> n o n - la w v e rs — ap p t<l 

b y  g o v e rn o r  
A ll s e rv e  4  y e a r te rm s
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S ta le

M a ry la n d
n n t in u e d )

T y p e  o f  P la n
C o m m is s io n (s )  a n d  

lu d ic ia l O f f ic e s  
E n c o m p a s s e d

G o v e rn o r  > Commission! 
o n  Trial Court 
ludicial Selection t f i ) 

C i r iu i t  C o u rt s  
S u p re m e  B e n c h  o f  
B a lt im o re
M u n ic ip a l B e n c h  o f  
B a lt im o re  
P e o p le  s C o u r t s  o f  
P r in c e  G e o rg e  a n d  
W ic o m ic o  C o u n t ie s

S e le c t io n  a n d  T n u ro  
o f  C o m m is s io n e rs

11 M em b e rs  
1 C h a irm a n  — a p p td .

In  g o v e rn o r .
5 la w y e rs  — e le c te d  h v  h a r 
3 n o n - la w y e rs — a p p td  

in  g o v e rn o r .
M l s e rv e  4  \ e n r  te rm s

M issou ri Constitutional 
G o v e rn o r  
a p p o in ts . 
T h e re a fte r , 
a p p o in t e e  m u st 
s ta n d  in re le n t  *on 
b - r t 'o n  s', e n d  

•V • i c h  te rm

(6)

•\ppellate ludicial 
Commission 

S u p re m e  C o u rt  (1 2  
y e a r  t e rn i )
C o u rt  o f  A p p e a ls  '1 2
\  e  • *  t e i r n

' . ' i . i r f i ' r o f
K m s . i s  (  i t\

1 it\ C o u n t  il 
ip p o in K  
1 h e re a ft e r ,
•p p o in te e  nm st
la n d  in re te n t io n  

• le t f irm  at e n d  
a  e . i i  h te rm .

lud ic ia l Circuit 
Commissions (4 )

C irc u it  a n d  P r o b  i te  
C o u r t s  W ith in  S t, I nu is 
C l.t v , P la t t  a n d  
la e k s o n  C o u n t ie s  ( 1 2  
y «*.ir te rm s )
S t. L o u is  C o u rt s  o f  
C r im in a l C o r re c t io n  
( 1 2  y e a r  te rm )

M unicipal ludicial 
V o r r i inating C<>mmission 

M u n ic ip a l C o u r t  o f  
K a n s a s  C ity  
( 4  y e a r  te rm )

7  M e m b e rs  
5 jp r e m e  C o u r t  lu s t ic e  — 

e le t ted  b v  m e m b e rs  o f  
S u p re m e  C ou rt 

) la w y e rs  o n e  I r o m  e a r h 
c o u r t  ' i f  a p p e a ls  d i
*r<  r -  e le i  le r j i,V
(av*. i er "■ d'-rnr.f 
a p p ro p r ia t e  d n t r e  t 

I  ttO 't-'aw ye-s '>"<■ 
ear h r.oa*i of apre 
d is tric t,. — a p p o in t ' d  In  
g o v e rn o r .

VII s e rv e  fa y e a r te rm s

S M e m b e rs  
C h ie f  lo d g e  o f  D is tr ic t 

C o u rt  o f  A p p e a ls , 
la w y e r s — e le c t e d  b v  
la w y e r  re s id e n ts  o f  
a p p ro p r ia t e  c irc u it  

2 n o n - la w y i is ( o n e  f ro m  
e a c h  c i r c u i t )  — a p p td  
b y  g o v e rn o r .

•Ml s e rv e  A y e a r  te rm s

3 .M em be rs  
P re s id in g  fu d g e  o f  C irr tut 
C o u r t  o f  fa c k s o n  C o u n ty  
(C lia i rm a n )  

law y  e rs  — e le i  te d  h v  
la w y e r  re s id e n ts  o f  
K a n s a s  C ity , 
n o n - la w y e rs  — a p p td  
b y  m a y o r .

A l l s e rv e  4 y e a r  te rm s
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S ta le T y p e  o f  P la n
C o m m is s io n (s )  a n d  

lu d ic ia l O f f ic e s  
E n c o m p a s s e d

S e le c t io n  a n d  T en u re  
o f  C o m m is s io n e rs

M o n ta n a Conalilulion.il 
G o v e rn o r  
a p p o in ts  ( w ith  
S e n a te  C o n f i rm a ­
t io n )  to  in te rim  
v a c a n c y  o n ly . 
T h e re a fte r , 
a p p o in te e  m u st 
ru n  in n o n ­
p a rt is a n  e le c t io n  
a t n e x t g e n e ra l 
e le c t io n

( 1 )
lud icial Nomination 
C o m m is s io n  

S u p re m e  C o u rt  
D is t r ic t  C o u rt s

7  M em b e rs  
D is t r ic t  lu d g e — e le c te d  
l)V d is t r ic t  ju d g e s  and  
c e r t i f i e d  In  S u p rem e  
C o u r t
2  Ia n  v e ts  ( o n e  f r o m  e a c h  

c o n g re s s io n a l d is tr ic t ) 
— a p p o in te d  hv  
S u p re m e  C o u r t .

•1 n o n - Ia n \ e r s — a p p td  
h \  g o v e rn o r  

A ll s e rv e  4 y e a r  te rm s

N eb ra s k a Conatitotion.il 
G o v e rn o r  
a p p o in ts . 
T h e re a fte r , 
a p p o in te e  m u st 
s ta n d  in re te n t io n  
e le c t io n  at e n d  
o f  e a c h  te rm .

( 5 1 )
S u p r e m e  Court 
Nominal ini; 
Commissions (7 )  
S u p re m e  C o u r t  
( f t  y e a r  te rm )

District Court 
Nominating 
Commissions ( 2 1 )  

D is t r ic t  C o u r t s  
( 6  y e a r  te rm )

Cotintv Court 
Nomination 
Commissions”  (2 1 )  

C o u n tv  C o u rt s  
( 0  y e a r  t e rm )

luvenile Indue 
Nomination Commission 

lu v e n i le  C o u rt s  
((> y e a r  te rm )

Workman 's Com­
pensation Court 
Nomination Commission 

W o rk m a n 's  C o m p e n s a ­
t io n  C o u rt

E a c h  C o m m is s io n  h a s c) 
M e m b e rs
S u p re m e  C o u r t  lu s t ic e  
(C h a i rm a n )— ap p td . 
b v  g o v e rn o r .
4  la w y e r s — e le c te d  by  

la w y e r  re s id e n ts  o f  
a p p ro p r ia t e  d is tric  t.

4 n o n - la w y e rs — a p p td .
h v  g o v e r n o r  

A ll s e rv e  ft y e a r  te rm s

• •N e b ra s k a  C o u n tv  C o u rt N o r r ,n a t i n g  C o m m is s io n s  — in  p r a c t ic e . th e  m e m b e rs  
s e rv in g  o n  th e se  C o m m is s io n s  o f t e n  s e rv e  a ls o  o n  th e  c o r re s p o n d in g  D is tr ic t 
C o u r t  N o m in a t in g  C o m m is s io n s .
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S la te T y p e  o f  P la n
C o m m is s io n (s ) a n d  

lu d ic ia l O f f ic e s  
E n com p as sed

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

N ew  Y o rk  
C ity

Voluntary
M a y o r
a p p o in t s

( 1 )
Mayor's Committee on 
the ludiciary 

C r im in a l C o u rt ( 111 
y e a r  te rm )
F am ily  C o u rt (1 0  
y e a r te rm )
C iv i l C o u rt  ( in te r im  
v a c a n c ie s  o n ly )

2 4  M e m b e rs  
i . l  law y  e rs  o r  n o n -  

l a w y e r — e a c h  P r e ­
s id in g  lu s t ic e  o f  N ew  
Y o rk  C ity 's  tw o  
A p p e l la t e  D iv is io n s  
s e le c ts  ft m e m b e rs  
o n e  m e m b e r  is s e le t (e d  
jo in t ly  

1 1 la w y e rs  o r  n o n - law y e rs  
— a p p o in te d  by m a y o r  

S e rv e  te rm s  r o n e  o r ie n t  
w it Ii th e  m a y o r  s te rm

O h io '.secutise Order 
G o v e rn o r  
a p p o in t s  to  
in te r im  v a c a n c ie s  
o n ly  t h e r e a f t e r ,  
a p p o in te e  m u st 
ru n  in  n o n ­
p a r t is a n  e le c t i o n  
a l  e n d  o f  te rm .

(1 2 )
Supreme Court 
\omiii.itinn Council 

S u p re m e  C ou rt 
( ft  y e a r te rm )

Dislrir I ludicial 
Nomination 
Councils ( 1 1 )

C o u r t  o f  A p p ea ls  a n d  
T r ia l C o u rts  w ith in  
A p p e l la t e  D is tr ic t 
( f t  y e a r te rm s )

11 M em b e rs  
1 la w y e r s — a p p o in te d  

I n  g o v e rn o r  
T n o n - la w y e rs — a p p td  

b y  g o v e rn o r .
1 law y  e r  o r  n o n - la w y e r  -  

a p p o in te d  b y  g o v e rn o r  
A ll s e rv e  4  y e a r  te rm s

It) M e m b e rs  
T la w y e r s — a p p o in te d  

by g o v e r n o r .
5 r . i in - la w v e rs — a p p id .

b y  g o v e r n o r  
A ll s e rv e  4  y e a r  te rm s

O k la h o m a Constitutional 
G o v e rn o r  a n d  
C h ie f  lu s t ic e  o f  
S u p re m e  C o u rt  
a p p o in t  
1 h e re a ft e r  
a p p o in te e  t 
s ta n d  m  re t. . .a m  
e le c t io n  a t e n d  
o f  e a c h  te rm . 
(A p p e l la t e  C ts ) 
E x e c u t iv e  O rd e r  
( »ov. n p p ls . to  
in te r im  v a c a n c ie s  
( t r i a l t ts .)

( 1 )
ludicial Nomination
Commission

A ll ju d i i  ia l o f f ic e s  
w ith in  th e  s ta le .

11 M e m b e rs  
(i la w y e rs  ( o n e  I ro m  e .ii Ii 

c o n g re s s io n a l d is tr ii t ) ~  
e le c te d  by la w y e r 
re s id e n ts  o f  a p p ro p r ia t e  
d is t r i i  1 

Ii n o n - la w y e rs  (om *  f io n i  
e a t  h c o n g ie s s io n a l 
d i s t r i c t )— a p p o in te d  
b y  g o v e r n o r  

1 n o n - la w y e r  — e le i  le d  
by o th e r  i o r n m is s io n e r s  

A ll s e rv e  ft y e a r te rm s  
e x c e p t m e m b e r -a t - la rg e  
w h o  se rv e s  2 y e a r  t e rm
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S ta le T y p e  o f  P la n
C o m m is s io n (s )  a n d  

lu d i c i a l  O f f i c e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o l  C o m m is s io n e rs

P e n n s y lv a n ia E\c,cuti\ e  Order 
G o v e rn o r  
a p p o in t s  to  
in te r im  v a c a n c ie s  
o n ly .  T h e re a f te r , 
a p p o in t e e  m u st 
ru n  in p a rt is a n  
e le c t i o n  in  nevt 
o d d -n u m b e re d  
y e a r .

( 2 )
Appellate Court 
Nominating C o m m is s io n  

S u p re m e  C o u rt  
S u p e r io r  C o u rt  
C o m m o n w e a lt h  C o u r t

Trial Court Nominating 
Commission 

C o u r t s  o f  C o m m o n  
P le a s
C o m m u n it y  C o u rt s  
P h i la d e lp h ia  M u n ic ip a l 
C o u r t
T ra f f ic  C o u r t  o f  
P h i la d e lp h ia

7 M e m b e rs  
3 la w y e r s — a p p o in te d  

h v  g o v e rn o r .
3 n o n - law  v e r s — a p p td  

b y  g o v e rn o r  
S u p re m e  C o u r t  lu s t ic e  
w h o  is in e lig ib le  t o r  
r e t e n t i o n — a p p o in te d  
b y  g o v e rn o r .
A ll s e r v e -1 y e a r te rm s

5 M e m b e r s - a t - la rg e *
2 la w y e r s — a p p o in te d  

b y  g o v e r n o r  
2 n o n - la w y e rs — a p p td .

b y  g o v e rn o r .
1 la w y e r  o r  n o n - la w y e r— 

a p p o in te d  b v  g o v e r n o r  
+ 2 la w y e rs  f r o m  e a c h  

ju d ic ia l d is t r ic t  w ith  
3 0 +  ju d g e s  (s e rv e  o n ly  
f o r  a p p o in tm e n ts  
w ith in  th a t d is tr ic  t — 
d is t r ic ts  w ith  le ss  th a n  
3 0  ju d g e s  h a v e  1 la w y e r 
m e m b e r )  — ai p o in te d  
h v  g o v e rn o r .

A ll s e rv e  -I y e a r  te rm s ,

T e n n e s se e .S ta tu to ry  
G o v e rn o r  
a p p o in t s  
1 h e re a ft e r , 
a p p o in t e e  m u st 
s ta n d  in  r e te n t io n  
e le c t i o n  a t e n d  
o f  e a c h  te rm .

( 1 )
Appellate Court 
Nom ina ling Com miss ion 

C o u r t  o f  A p p e a ls  
C o u r t  o f  C r im in a l 
A p p e a ls

(ft y e a r  te rm s )

(> M em b e rs  
3 m e m b e rs  ( o n e  re s id en t 

f r o m  e a t Ii g ra n d  
d iv is io n  o f  s t a te — o n ly  
o n e  r a n  h e  la w y e r )
— a p p td . b y  g o v e rn o r .

3 la w y e rs  ( o n e  f r o m  e a c h  
g ra n d  d iv is io n  o f  s ta te )
— e le i  le d  b y  m e m b e rs  
o f  T e n n e s s e e  b a r

A ll s e rv e  b y e a r te rm s .
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S ta le T y p e  o l  P la n
C o m m is s io n fs )  a n d  

lu d ic ia l O f f i c e s  
E n c o m p a s s e d

S e le c t io n  a n d  T e n u re  
o f  C o m m is s io n e r s

U ta h Statutory 
G o v e rn o r  
a p p o in ts . 
T h e re a f te r , 
a p p o in t e e  m u st 
ru n  in  n o n ­
p a r t is a n  e le c t io n  
a t n e x t g e n e ra l 
e le c t io n .

<fi)
Supreme Court 
Nominating Commission 

S u p re m e  C o u rt

District Court 
Nominating 
Commissions ( 7 )

D is t r ic t  C o u r t s

7 M e m b e rs  
C h ie f  lu s t ic e  o f  S u p rem e  
C o u r t  (C h a irm a n )
2 la w y e r s— s e le c te d  hv  

U ta h  S ta te  B a r A ssn  
2 n o n - la w y e rs — a p p td  

b v  g o v e rn o r .
1 la w y e r  o r  n o n - la w y e r— 

s e le c te d  b y  S ta te  
S e n a te  

1 la w y e r  o r  n o n - la w y e r  — 
s e le c te d  b y  S t a le  
1 to u s c  o f  
R e p re s e n ta t iv e s .

A ll s e rv e  4  y e a r  te rm s .

V e rm o n t Constitutional 
G o v e rn o r  
a p p o in ts , s u b je c t  
t o  c o n f i rm a t io n  
b y  th e  S e n a te .

(1 )
ludicial Selection Hoard 

S u p rem e  C o u rt  
(2  y e a r  te rm )
S u p e r io r  C o u rt  
( 6  y e a r  te rm )
D is t r ic t  C o u rt  
(4  y e a r  t e rm )

11 M e m b e rs
3 la w y e r s — e le c t e d  hv 

la w y e r re s id e n ts  o f  
th e  s ta te .

2 n o n - la w y e rs  — a p p td  
b y  g o v e rn o r

3 s ta le  s e n a to r s  ( o n ly  o n e  
m a y  h e  a la w y e r )  — 
e le c te d  b y  S ta te  
S e n a te .

3 s ta te  re p re s e n ta t iv e s  
( o n ly  o n e  m a y  h e  a 
la w y e r )— e le c t e d  by  
S t a le  1 lo u s e  o f  
R e p re s e n ta t iv e s

A ll s e rv e  2 y e a r te rm s

W y o m in g Constitutional 
G o v e rn o r  
a p p o in t s  
t h e r e a f t e r ,  
a p p o in te e  m u st 
s ta n d  in re te n t io n  
e le c t i o n  a t e n d  
o f  e a c h  te rm .

(1 )
ludicial Nominating 
Commission 

S u p re m e  C o u rt  
( 8  y e a r  te rm ) 
D is t r ic t  C o u rt s  
(b  y e a r  te rm )

7 M e m b e rs  
S u p re m e  C o u r t  lu s t ic e  
(C h a irm a n )  — s e le c te d  by 
C h ie f  Ju stice?o f 
S u p re m e  C o u r t .
3 la w y e rs  - e l e c t e d  b y  

m e m b e rs  o f  
W y o m in g  b a r.

3  n o n - la w y e rs — a p p td  
by  g o v e rn o r .

A ll s e rv e  -1 y e a r  te rm s .

J
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Biographical Information
The 371 commissioners who responded to our questionnaire 

were overwhelmingly white (97.8%) and male (89.6%). Only six 
replies were received from black commissioners (one com­
missioner listed his race as "m ixed" and one was a Chicano). 
O f course it is well known that the percentages of black lawyers 
and judges in this country are correspondingly low. A recent 
statistical profile o f the black judge in America concluded:
There are still alarmingly few black lawyers in the country, although 
the number is rising. Recent statistics indicate that only about 4000 of 
the nation's 325,000 attorneys are black. Black attorneys constitute 
slightly more than one percent of the total number of attorneys even 
though blacks represent approximately twelve percent of the American 
population. With these statistics in mind it comes as no great surprise 
that there are few black judges. At the time of our survey [19721 there 
were 475 federal judges, of whom 31, or almost seven percent, were 
black. Of 21, 294 full and part time state and city judges, only 255 
were black, or slightly more than one percent.15

Clearly the number of black judges in this country is too low, 
and improvement in this area is largely dependent upon an 
increase in the number of qualified black attorneys (a need 
which must be met by the law schools). However, there is no 
reason why the judicial nominating commission should remain 
so unrepresentative in this respect. Perhaps the paucity of 
non-white lawyers explains the fact that only two of 19 ‘ lawyers 
(including 16 judges) on the commissions were non-white. But 
that does not explain why only five of the 153 lay members 
(3.3%) were non-white. Part of the reason for including lay 
members on the commission is to insure a more representative 
cross-section of the community. Perhaps the recent conversion 
of some of the more urbanized states to merit selection such as 
Pennsylvania, Ohio, Indiana, and the District of Columbia w ill 
bring a concomitant rise in m inority group representation on 
the judicial nominating commissions; however, our study 
indicates that, at least in those states surveyed, the goal of a 
representative cross-section of the community in terms of 
racial make-up is not being fu lfilled.

15. 7 he Hlack ludge in America: A Statistical Profile, 5 7  IU D IC A IU R L  
1(1 ( 1 9 7 3 ) .

I f , . A lth o u g h  o u r  q u e s t io n n a ire *  re s u lt s  g a v e  n o  in d ic a t io n  o f  th is , th e  
E x e c u t iv e  D i r e c t o r  o f  th e  F lo r id a  l i a r  h a s  in fo rm e d  u s th a t th e re  is at Ir a s l o n e  
b la c k  m e m b e r  o n  e a c h  o f  th e  2 5  n in e -m e m b e r  lti< iic ia l N o m in a t in g  C o m m is ­
s io n s  in  F lo r id a . L e t te r  f ro n t  M a r s h a l l C a s se d y  to  A lla n  A sh m an , A p ri l 2 , 19 74 .
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The percentage of women members was also surprisingly 
low —10.4%. However, this figure obscures the even more 
dramatic finding —that only one of the 194 lawyers responding 
to our questionnaire was a woman. As is the case w ith black 
lawyers, women make up a very small percentage of tin* pro- 
fession —only 2.8% ol all lawyers are women.17 O f the lav 
members, 22.3% were women.

The politica l a ffilia tion of our responding commissioners is 
more evenly divided although the percentage of Republican 
members is higher than the national average:

Democrats—47.9% Repub licans-45.1?;, Independen ts-6.6% 
A commissioner was more likely to be 54 years old or older 

(42.3/i) than 47 years old or younger (35.()?•'>):
35 or younge r- b.8% 54-59 -19.5%
36-41 -  8.5% 60-65 -13.2%
*12-47 —19.7?o 66 or o lder— 9 '<%
48-53 -22.7%
Almost half (49.6%) of our respondents were lawyers, w ith 

an additional 4.7?& judges. This result is in harmony w ith the 
general half lawyer—half lav make-up of the commission which 
prevails in most of the merit selection jurisdictions.18 Among 
the lay members, bankers and business executives predominated 
(27.1% o f the laymen), along w ith a sprinkling ol educators 
(7.8%), journalists (1.8%) and medical professionals (3.6%). The 
rest (56.6%) fall into other occupations: ranchers, salesmen, 
housewives, etc. As far as we could determine, only one 
student (a Florida college student) has been appointed to serve 
as a lay member of a commission.

Thus, as a prelim inary observation, it is apparent that the 
commissioners are predominately lawyers and businessmen. 
This is not to say that the commissions' work is necessarily 
dominated by these two groups, but it does leave the nom i­
nating commission as an institution open to charges of elitism. 
As Watson and Downing pointed out in their analysis of the 
St. Louis lay commissioners, the over-representation of business­
men and bankers tends to undercut the rationale for having lav 
commissioners.
| 1 | h c  la r g e s t  n u m b e r  o f  la y  n o m in a t i n g  c o m m i s s i o n e r s  h a v e  b e e n  
s p o k e s m e n  f o r  t h e  v a lu e  o f  t h e  b u s in e s s  c o m m u n i t y .  D r a w n  e n t i r e l y

17 . l i l t ;  1 9 7 1  I.A W V FR  S 1 A 1 IS I IC A I  R t t ’O R I ,  A m e r ic a n  B a r  F o u n d a t io n  
(1 9 7 2 ) .

1 8 . S e e  T a b le  I a t |>p 2 7 -3 7
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from banking, commerce, and industrial firms, they have generally 
shared the values of the corporate lawyers serving on the nominating 
commission, and have usually deferred to the lawyer commissioners 
and the presiding judge for assessment of the legal abilities nf judicial 
candidates. In addition, these lay commissioners occasionally have 
turned for advice to the legal counsel employed by their own business 
firms.19
Thus, there is some doubt that this type of lay member really 
does represent the broad public interest or that he really is 
better able to ensure that the non-professional attributes of 
prospective judges are recognized.

The question of representation is, then, a valid one; but it 
must be remembered that a judicial nominating commission is 
not meant to be a democratic institution. Indeed, it is meant to 
be a refinement of the democratic process—adding the informal 
expert opinion of the commission to the political considera­
tions which inevitably (and arguably should) affect the elected 
executive who must make the final choice. On the other hand, 
if the commissions as presently constituted are unrepresentative, 
there is a danger that this might operate as a substitute for, or at 
the expense of, legitimate expertise. If this be true the commis­
sion may not begin its task objectively, and certain biases w ill 
naturally creep into its procedures and its evaluation of poten­
tial judges. This issue may be better explored after a look at 
commission operating procedures.

Commission Operating Procedures
Before evaluating the nominating process, some considera­

tion must be given to the characteristics which should be 
exhibited by a good selection process. In a paper presented at 
the National Conference on the Judiciary in 1971, Judge 
Laurance M. Hyde, Jr., then Dean of the National College of 
State Trial Judges, catalogued his conception of the attributes 
of a good judicial selection process. It should, he stated:

1) systematically and aggressively seek the best potential 
judicial talent;

2) identify and reject aspirants who are not qualified for 
the bench;

3) operate w ith sufficient dignity so as not to cause capable 
lawyers to refuse to be candidates for judicial office;

4) provide tenure of such a nature as to encourage each
19. Watson and Downing, supra nolo 11 at 136-137.
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judge to do the best job of judging of which he is capable and 
to encourage good lawyers to give up their practices for the 
bench; and

5) deserve and receive public respect and trust.20
Although others may have approached this topic from a 

different perspective, ludge Hyde’s concise list is sufficiently 
comprehensive to reflect the thinking of most serious commen­
tators on this subject. Since Judge Hyde also is an outspoken 
proponent of merit selection, his list tends lo  reflect the ex­
pectations of most commentators not only as to tho attributes 
of a good judicial selection process generally but also the 
attributes of the merit selection process in particular.

If the selection process itself is expected to "systematically 
and aggressively seek the best potential judicial ta lent" and 
"iden tify  and reject aspirants who are not qualified for the 
bench", the process must include a dynamic component which 
actively and effectively recruits and screens potential judicial 
talent. Under the nonpartisan merit selection plan, this role is 
ascribed to the nominating commission. Thus, if Judge Hyde's 
comments were extended to the nominating process, it would 
appear that the nominating commission is expected to play a 
dynamic role in recruiting and screening candidates, while 
operating "w ith  sufficient d ign ity so as not to cause capable 
lawyers to refuse to be candidates for judicial o ffice" and in a 
manner which w ill insure that the selection process w ill "deserve 
and receive public respect and trust".

In light o f these considerations, it is clear that the operating 
procedures of the nominating commission are of critical im­
portance in assessing the effectiveness of a merit selection plan. 
If the commission conducts its business in a careless, dis­
organized fashion it is almost certain that the plan w ill not 
exhibit the attributes o f a good judicial selection process. The 
remaining portions of this chapter analyze the operating pro­
cedures of the various nominating commissions. To facilitate 
such an analysis, commission procedures have been related to 
each of the essential aspects of the nominating process.

Commission Rule-Making
Unlike the detailed attention which is paid to the composi­

tion of the nominating commission, the provisions of the state
2 0 . H y d e , Cone] Indues are Made ' '  * . IU ST IC E  IN  T i l t  STATES . A D ­

D RE SSES  A N D  PA P LR S  O F  THE N A T IO N A L  C O N FER EN C E  O N  THE JU D IC IA R Y  
(W e s t , 1 9 7 1 ) .
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constitutions, legislative enactments, and executive orders 
which establish merit selection plans generally give scant atten­
tion to the operations of the nominating commission. Most 
plans simply require that the nominating commission, by con­
currence of a majority of its members, assemble a list contain­
ing the names of a minimum number of nominees (usually 
three) and forward the list to the appointing officia l w ith in a 
specified period of time. Where restraints are imposed, they 
normally are couched in terms so broad or vague as to offer 
little  practical guidance. For example, the Maryland commission 
is required simply to "seek, receive, and review recommenda­
tions and information concerning the qualifications of pro­
posed nominees for appellate judicial o ffice ".21

Because most merit selection plans do not contain provisions 
which dictate the procedures to be followed by the nominating 
commissions, the commissions generally have broad discretion 
in their recruiting, screening, evaluating, and nominating pro­
cedures. In fact, most plans explicitly grant to the nominating 
commission full authority to adopt any and all rules of pro­
cedure which it deems appropriate.

It appears, however, that most of the commissions either 
have not exercised their authority to adopt procedural rules or, 
if they have adopted rules, have neglected to commit them to 
written form. Sixty percent of the commissioners who responded 
to our questionnaire indicated that the operating procedures 
of their commission were not written or codified in any manner. 
This fact has provoked considerable self-criticism among com­
mission members. Many respondents felt that the most im­
portant suggestion they could offer for improving the nomi­
nating process was the adoption of written procedural rules. An 
Iowa commissioner remarked, ". . . the meetings |o f the 
commission! tend to be lengthy since we must establish our 
rules and procedures (such as how do we vote, what role should 
the presiding judge play) as we gc along. At our last session we 
concluded that we must meet as a group and establish some 
ground rules."

In addition to provoking a certain amount of self-criticism, 
this situation apparently has engendered considerable con­
fusion among commission members. The responses to our 
questionnaire indicated that, in at least seven jurisdictions, 
members of the same commission disagreed as to whether their

2 1 . Executive Order Creating the Governor's Commission on Appellate 
lud icial Selection, p . 1 1 7  (Ju ly  fa, 1 9 7 0 ) .
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commission had compiled written procedural rules. This con­
tusion can be attributed to two factors. 1 he first is that it 
appears that some of the newer members of certain commis­
sions were not made aware of the fact that written rules of 
procedure had been promulgated prior to their tenure on the 
commission. For example, the Rules of the Jefferson Count\ 
ludicial Commission in Alabama were adopted in 1954, vet 
many members of that commission apparently are unaware of 
the existence o f these rules. The second factor which has 
contributed to this confusion is an apparent disagreement over 
what constitutes rules o f procedure. Some commissions have 
prepared written policy statements or manuals for new com­
mission members which contain guidelines as to the objective 
and subjective criteria which should be applied in evaluating 
the candidates for judicial office. Although the existence of 
those general standards or policy statements in written form 
might tend to lim it or control the discretion of the commission 
they clearly are more in the form of "interpretive" than "p ro ­
cedural" rules.22

However, a sizable m inority o f commissions have adopted 
"procedural" rules which lim it or control the discretion of the 
commission. The Alaska Judicial Council and some of the com­
missions in Colorado, Florida, Iowa, Maryland, Nebraska, and 
Utah appear to adhere fairly closely to detailed procedural 
rules which they have adopted in written form. 1 hose rules 
establish quorum requirements, make provision for the calling 
of commission meetings, outline recruiting and screening 
procedures, and describe the balloting procedures.

Therefore, the commissions tend to fall into three broad 
categories insofar as they lim it or control their own discretion 
w ith regard to the procedures which they employ. On one hand 
are those commissions which continue to exercise unfettered 
discretion w ith regard to the procedures they employ. At the 
other extreme are commissions which adhere to written pro­
cedural rules which they have adopted. In between are com­
missions which employ a mixture of published lists of standaids 
and policy statements to control the discretion of individual 
commissioners.

I he extent to which a commission "structures ' its discretion,

2 2 . F o r a d is c u s s io n  o l  th e  d is t in c t io n  b e tw e e n  " in t e r p r e t i v e 1 ,m d  "p to -  
i e d u r n r  ru le s  see  C o o p e r ,  A d m in is t r a t iv e  Agencies and the Courts (A n n  
\ r h o r :  U n iv e r s i t y  o f  M ic h ig a n  l a . v  S c h o o l ,  1 9 5 1 ) .



by adhering to written procedural rules,23 appears to affect the 
extent to which political considerations or other types of favori­
tism may enter into commission deliberations and may in­
fluence its decisions. Fourteen percent of the commissioners 
who responded that their commission had not adopted written 
procedural rules felt that political influences were introduced 
into their deliberations frequently, as opposed to only 8% of 
the commissioners who responded that their commission had 
adopted written procedural rules. O f greater importance is the 
effect which political considerations ultimately have upon the 
actual decisions of the commissions. Among those commis­
sioners who indicated that their commission had not adopted 
written procedural rules, 24% believed that political con­
siderations were of some importance in determining the even­
tual selection made by the commission and 6% felt that tiiese 
considerations were of decisive importance. On the other 
hand, only 15% of the commissioners who indicated that their 
commission had adopted written procedural rules believed that 
political considerations were of some importance in determin­
ing the eventual selection made liy the commission and only 
2?o felt that these considerations were o f decisive importance.

These statistics may indicate more about the general in­
fluence of political considerations upon the decision-making 
process of the commission than they do about the effect of a 
more "structured" decision-making process on conscious or 
unconscious political bias. Accordingly, these influences are 
treated in greater detail in Chapter 3. However, for present 
purposes, these statistics do demonstrate certain tendencies 
which appear to be connected to the commission's exorcise of 
its rule-making authority. Clearly, there is less of a tendency 
both for political considerations to he introduced into com­
mission deliberations and for politica l influences to be of 
decisive importance in the eventual selection made by the 
commission if the commission adheres to written proce­
dural rules.

This is true even though the procedural rules which presently 
control the decision-making process of certain commissions do 
not appear to be geared specifically toward excluding such 
influences from commission deliberations. None o f the written 
rules adopted by these commissions explic itly bars discussion
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2.1. S e e  D a v is , D IS C R E T IO N A R Y  JU ST ICE  (U a lo n  R o u g e : L o u is ia n a  S la te  
U n iv e r s i t y  P re s s , 1 9 6 9 )  IV .
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ol a candidate's politica l a ffilia tion during commission meetings 
nor do they contain language which would bar a commissioner 
from giving some effect to a candidate's political a ffilia tion in 
reaching his ultimate decision. Certainly, even if such rules 
were adopted, it would be no more possible to insure the com­
pliance o f individual commissioners than it is to insure that a 
juror w ill comply with a judge's instruction to disregard pre­
judicial testimony. However, the formal imposition of such 
restraints should go far towards creating the proper climate 
w ith in  which these important decisions w ill be made. Such a 
climate must be created if the selection process is to exhibit 
the characteristics outlined by ludge Hyde.

As this study suggests, there are many areas in which the 
current operating procedures of the various nominating com­
missions can he improved. However, in order to give effect to 
any changes or improvements in tho operating procedures of 
the various commissions it w ill be necessary for the commis­
sions to give much more attention than they have in tho past 
to adopting comprehensive rules of procedure to govern their 
actions. To be sure, the commissions must retain a certain 
amount of discretion. The nature of the nominating process is 
such as to require a good deal of flexib ility. However, there 
appears to bo a great need, at present, to “structure" this 
discretion by adopting procedural rules which 'describe the 
methods which w ill be used by the commission in carrying out 
its nominating function. The adoption of comprehensive sets 
of rules to "structure" the discretion of the commissions should 
lessen the likelihood that certain commissioners w ill be 
guided by vague standards and improper influences which 
have no place in a selection process based on merit.

Commission Meetings, Workload and 
Time Constraints

A major reason for the failure on the part o f many of the 
• ommissions to adopt clear-cut procedures which w ill govern 
their actions is that many commissions meet infrequently. 
When they do meet they generally are required to give im­
mediate attention to the business at hand—that of compiling 
a list of nominees for one or more judicial vacancies to lie 
tilled w ith in a rather short period of time. In fact, none of the 
(ilans currently require the commissions to meet for any j>ur- 
pose other than to nominate candidates for particular vacancies 
which have recently occurred.
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Since most commissioners are not compensated tor the time 
they spend on commission business and most commissions are 
not provided w ith the services of a salaried staff, requiring the 
commissions to meet more frequently for the sole purpose of 
fo imulating or revising procedural rules may place too much of 
an additional burden on commission members. However, 
experience has clearly demonstrated that, in the absence of 
such requirements, the commissioners tend to give less than 
adequate attention to such matters.

A possible alternative approach to this problem lias been 
taken by the plans in Nebraska and Wyoming. Rather than 
delegating rule-making authority to the commission, the 
authority to promulgate rules of procedure which w ill control 
the actions of the commission has been delegated to the 
state's highest court. Such an approach would be consistent 
w ith the tendency to repose in the highest court of the state 
the authority to adopt all rules which govern the operations of 
the state's court system. However, because this is a relatively 
recent development, there has not been enough experience to 
assess the consequences of this approach.

Because most nominating commission members are not 
compensated for the time they spend on commission business 
and most commissions are not provided w ith the services ot a 
salaried staff, the size of commission workload often has a 
direct beating upon the commission's ability to give thorough 
consideration to the qualifications of all potential candidates 
for a judicial vacancy. Although some commissions normally 
are required to nominate candidates for only one or two judicial, 
vacancies each year, others consider candidates for as mam as 
forty to fifty  vacancies each year. In addition, while certain 
commissions must consider candidates for only a single judicial 
office, in certain states a single commission is required to 
screen and nominate candidates for all judicial offices (trial 
and appellate) w ith in the state.

The Nebraska and Oklahoma plans represent the extremes in 
this regard. In Nebraska, there is a separate seven-member 
commission for each seat on the supreme court of the state and 
members of these commissions often servo out their six-year 
term w ithout ever having screened a single candidate for 
judicial office. In Oklahoma, on the other hand, a single com­
mission screens candidates for all judicial vacancies for the 
trial and appellate courts w ith in the state. One Oklahoma com­
missioner estimated that during his tenure on the commission,
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it has met approximately ton to twelve times per year, selecting 
nominees for from one to four judicial vacancies on each 
occasion.24

A heavy workload can have certain negative effects on the 
selection process. These negative effects generally relate to a 
commission s ab ility to recruit and screen potential candidates 
adequately and are discussed in later sections of this chapter. 
On the other hand, the positive effect to be derived from a 
commission's having a workload which is heavy but not unduly 
burdensome is that trequent exposure to the nominating process 
should aid in developing the commissioner's expertise in as­
sessing the qualifications of candidates. This is particularly 
true for lay members of the commission.

Another factor which may have an adverse effect upon a 
commission's ab ility  to function effectively is the time con­
straints which are imposed on the commission.

TABLE 11 
Time Constraints: 

Occurrence of Vacancy to Submission of Names
W ith in  30 Days
Alaska 
Colorado
District of Columbia W ith in  60 Days

W ith in  45 Days 
Utah

Florida* 
Montana 
Ohio
Pennsylvania
Tennessee

Kansas
Maryland
Wyoming

W ith in  70 Days 
Indiana

None ”
Alabama
Georgia
Idaho
Missouri
Nebraska
Oklahoma
Vermont
New York City**

• G o v e rn o r  m a y  e x te n d  t im e  n i l a d d i t io n a l .it ) d a y s .
" l i s t  o t  a p p ro v e d  c a n d id a te s  is m a in ta in e d  a n d  n o t  l im it e d  to  a p re c is e  
•o rm t i la  b a s e d  o n  s p e c i f ic  v a c a n c ie s  (a n  a p p ro v a l e x p ire s  18 m o n th s  a lt e r  
It is g r a n te d ) .

The Colorado plan is among tlu* most restrictive, in requiring 
that the commission forward the names of the nominees to the 
governor w ith in  th ir ty  days o f  the creation o f  the vacancy.

2 4 . I ro m  a s p e e c h  d e liv e r e d  b y  la r k  R , G iv e n s  a t th e  P e n n s y lv a n ia  lu d ic ia l 
N o m in a t in g  C o m m is s io n e r s  In s t i tu t e  o n  S e p te m b e r  2 0 , 1 9 7 3



These strict time constraints make it particularly d ifficu lt for 
commissions to recruit and screen potential candidates ade­
quately. This is true even if their operating procedures are 
fairly well-established, lustice Donald E. Kelley of the Colorado 
Supreme Court has stated:
The few problems Colorado has emanate from the 30-day period 
between the creation of the vacancy and the certification by the 
Commission of the names of the nominees to the governor. Although 
this shortens the time that the court is unmanned, it does preclude 
time for a thorough investigation of the candidates.25

Commission Recruitment of Candidates
Upon the occurrence of a judicial vacancy, all merit plans 

contain explicit provisions to insure that adequate notice of the 
vacancy, and notice o f procedures to be followed in submitting 
the names of applicants for the vacancy, is published in the 
newspapers and bar media covering the particular area in which 
the vacancy has occurred. In some jurisdictions, notice of the 
vacancy is mailed to every member of the bar qualified to fill 
the vacancy by reason of their residence alone. In addition, 
most commissions and individual commissioners are encouraged 
to actively recruit candidates for the vacancy.

Although workload and time factors often discourage certain 
commissions or individual commissioners from spending much 
time in active recruitment of potential candidates, certain 
plans have built-in devices to encourage such recruitment. 
When a judicial vacancy occurs in Nebraska, the clerk of the 
supreme court immediately contacts the chairman of the com­
mission which has the responsibility for nominating candidates 
for the particular vacancy to ascertain from him the time and 
place for the first meeting of the commission. By statute,26 
this first meeting is required to be a pub lic  meeting and the 
clerk is required to inform each commission member and ap­
propriate news media of the time and place for this meeting. 
The news media are informed that the commission w ill be 
interested in receiving at this meeting information relating to
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2 5 . F rom  a  s p e e c h  d e liv e re d  b y  lu s t ic e  K e l le y  a t th e  M a ry la n d  lu d ic ia l 
N o m in a t in g  C o m m is s io n e r s  In s t i tu te  o n  M a y  24 , 1 9 7 3 . It s h o u ld  b e  n o te d , 
h o w e v e r , th a t  th e  C o lo r a d o  p la n  a l lo w s  th e  c o m m is s io n  t o  b e g in  re c e iv in g  
a p p lic a t io n s  w e ll b e fo r e  th e  o c c u r re n c e  o f  th e  v a c a n c y  i f  th e  v a c a n c y  can  
b e  a n t ic ip a t e d .
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qualified candidates for the vacancy. In addition, the procedural 
guides furnished to the Nebraska nominating commissioners 
encourage individual commissioners to actively solicit qualified 
individuals to accept judicial office "even though these in­
dividuals or their friends do not see fit to suggest them as 
possible candidates at the public meeting".

The Nebraska commission is unusual in using the public 
hearing as a device to recruit applicants for judicial vacancies. 
In other jurisdictions, a heavy workload or certain time lim ita­
tions may preclude the use of such formalized recruitment 
devices. For example, even though commission members in 
Oklahoma often attempt to encourage qualified individuals to 
apply for judicial office, the workload of the C 'lahoma com­
mission is so onerous that the use of such formal devices as the 
holding of public hearings is out of the question, and any 
solicitation of qualified candidates must necessarily be per­
formed in an informal and uncoordinated fashion. This situation 
is aggravated when a vacancy occurs in an area of the state 
w ith which few, if any, members of the commission are familiar. 
Given such a situation, commission members must simply hope 
that pub lic ity of the judicial vacancy w .ll be sufficient to 
encourage an adequate number of qualified candidates to 
come forward.

Although most commissioners are encouraged to "beat the 
bushes" for qualified candidates, the stringent time lim itations 
contained in many plans often make recruitment by commission 
members extremely d ifficu lt. Much of the thirty-day period 
allotted to many of the commissions is consumed in screening 
applicants who come forward of their own volition, making 
active recruitment of additional candidates extremely d ifficu lt.

Certainly, active recruitment poses certain problems. A 
commission member who personally solicits a certain individual 
whom he feels is well qualified runs the risk of having this 
individual assume that he ultimately w ill be nominated if lie 
throws bis lint in the ring. If the comm'ssion then fails to 
nominate this individual, both the commissioner and the 
candidate himself may be embarrassed. The plans in Kansas, 
Missouri and Wyoming have attempted to lessen the likelihood 
that such a situation w ill occur by allowing the commission to 
"tender nom ination" to an individual before he has indicated 
his willingness to serve, if the commission believes that the 
individual is qualified but may not apply for judicial office 
unless lie is given such prior assurance of nomination. In prac-



ticc, however, this has seldom been done; and commission 
members have resorted to using personal encouragement 
w ithout assurances of ultimate nomination or have tried to 
solicit the aid of influential members of the bench or bar in 
an effort to encourage the potential candidate to apply for 
the vacancy.

In their study of the nonpartisan court plan in Missouri, 
Watson and Downing pointed out the existence of a "recru it­
ment politics", which was based on the assessment of both the 
recruiters and the recruited as to how the system operates or 
should operate. The authors found that "many and perhaps 
most lawyers feel that bar folkways dictate that you be asked 
to be a judge, rather than overtly seeking the position".27 In 
conducting their study, Watson and Downing spoke to a num­
ber of law/ers who said that the reason they had never sought 
a judgeship was simply that no one had ever asked them.

If Watson and Downing's assessment of the "po litics" of re­
cruitment is correct, active recruitment of potential candidates 
must be viewed as an important function of the commission. 
In this regard, the first of judge Hyde's attributes of a good 
selection process ( " [ ijt  should systematically and aggressively 
seek the best potential judicial talent") is of particular relevance. 
Merit plans which create an environment which discourages 
such active recruitment by the commission —by virtue of im­
posing an onerous workload, strict time constraints or other 
lim iting factors—clearly fall short of the desired objective.

Commission Screening
The second of ludge Hyde's attributes of a good judicial 

selection process ("( ijt should identify and reject aspirants who 
are not qualified for the bench") is d irectly related to the 
manner in which the commission goes about screening candi­
dates for a judicial vacancy. Because the screening procedures 
utilized by various commissions vary greatly, the use of the 

‘ follow ing devices w ill be dealt w ith separately in discussing 
commission operations:

1. candidate questionnaires;
2. commission investigations;
.3. independent agency investigations;
4. prelim inary deliberations to pare down the list of 

candidates;
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fi. candidate interviews.
Candidate Questionnaires. Once a judicial vacancy has been 

public ly announced, the nominating commission usually w ill 
begin to receive correspondence from lawm s, judges, and 
interested citizens recommending certain individuals to the 
i ommission. In addition, the commission w ill receive direct 
correspondence from lawyers who wish to be considered for 
nomination. In most jurisdictions, the commission w ill then 
forward a "questionnaire" to all those individuals who have 
been brought to the attention of the commission. These ques­
tionnaires are o f varying length and depth. For example, the 
one-page questionnaire utilized by the Kansas Supreme Court 
Nominating Commission contains only very general questions 
concerning the potential candidate's personal and professional 
history. On the other hand, the questionnaire used by the; 
Pennsylvania Appellate Court Nominating Commission is nine 
pages long and, in addition to very particularized questions 
concerning the candidate's personal and professional history, 
contains an "open-ended" question which seeks to e lic it the 
potential candidate's attitudes and opinions concerning the 
law and his qualifications for the bench.

In those jurisdictions which forward questionnaires to poten­
tial candidates who have not contacted the commission directly, 
arid therefore have not indicated whether they w ill Ire available 
for ju c ion l office, the candidate questionnaires used by the 
nominating commissions normally contain a question con­
cerning the candidate's willingness to serve if nominated by 
the commission and appointed by the governor. Thus, aside 
from providing the commission w ith  basic information con­
cerning applicants, the questionnaire can play an important 
role in recruiting potential candidates. The commission's for­
warding ot the questionnaire to persons who have been recom­
mended to it by others acts as an invitation by the commission. 
Thus qualified individuals who would not otherwise have 
applied lor the judgeship become potential nominees.

In addition to general questions concerning the candidate's 
background, most of the candidate questionnaires ask the 
candidate to submit the names of individuals who are able to 
comment upon his qualifications for judicial office. The 
Pennsylvania questionnaire contains an interesting approach 
in this regard. The candidate in Pennsylvania is asked to submit 
the names of up to five judges before whom lie has appeared 
most often during the previous five years and the names of the
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adversary counsel against whom he has litigated his primary 
cases over the previous five years. The inclusion of such 
questions goes far toward decreasing the likelihood that the 
candidate has "padded" his questionnaire w ith overly favorable 
references.

Commission Investigations. The extent to which any of the 
commissions are able or w illing to fo llow  up on information 
supplied in the questionnaire, by contacting personal references 
or other individuals who should be fam iliar w ith the candidate, 
by virtue of their being connected w ith schools which the 
candidate has attended or w ith courts before which the candi­
date has practiced, w ill depend upon a number of factors. Such 
factors include the commission's workload and time constraints, 
thi> commission's prelim inary assessment of the candidates 
qualifications, and whether the commission has learned of 
something in the candidate's past which would render him 
automatically unfit to sit on the bench.

Although some of the commissioners are more thorough than 
others in this regard, 89% of the commissioners who responded 
to our questionnaire indicated that, beyond reviewing the 
personal and professional biographical data submitted to the 
commission, they make an additional personal effort to learn 
more about the candidate.

Independent Agency Investigations. Information which would 
result in a commission's decision that a particular candidate is 
unfit for judicial office usually is obtained as a result of an 
independent investigation of the candidate's background. Most 
commissions secure from each applicant a waiver of any 
pnvilege which the candidate has against receipt of credit, 
tax, criminal, medical, or psychiatric information. In most 
jurisdictions, such a waiver is contained in the questionnaire 
in itia lly  forwarded to the potential candidates.

Although many commissions lim it such investigations to the 
securing of a credit report, others go much farther. For example, 
die chairman of the Oklahoma commission routinely requests 
that the Oklahoma Crime Bureau and the Oklahoma Tax Com­
mission investigate each candidate. The Crime Bureau conducts 
field interviews w ith from three to five lawyers, laymen, or 
judges from the appropriate community. In addition, the Crime 
Bureau supplies the commission w ith any crim inal report that 
may exist on the candidate. This report includes traffic offenses. 
The Tax Commission informs the commission as to whether the 
candidate has reported and paid his income taxes for a period
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of five years prior to the candidate's application. Evidently this 
investigation is considered necessary because a previous 
governor of Oklahoma had made an appointment from a list of 
nominees only to discover later that the appointee had not 
reported or paid his income taxes for several years.

Preliminary Deliberations. After reviewing tin- information 
supplied directly In' the candidates, obtaining information con­
cerning the candidates' qualifications from other individuals, 
and securing reports from one or more investigative agencies, 
many commissions may find it necessaiy to assemble to pari1 
down the list o f candidates prior to conducting candidate 
interviews and entering into more serious deliberations. Whether 
such a prelim inary "pruning" is necessary depends upon a 
number of factors, including the number of candidates foi a 
particular vacancy and whether the commission ultimately w ill 
conduct personal interview., w ith the candidates. Often the 
list o f candidates for a particular vacancy is so long that the 
commission may find it impossible to interview' each applicant. 
Even if the commission does not contemplate holding personal 
interviews w ith the candidates, the list of candidates may be mi 
long an '1 contain so many candidates who are not deemed 
suitable . , consideration that such a paring down may be 
necessary before the commission enters into more serious 
deliberations.

Often this paring down ptocess is conducted by a subgroup 
of the commission. In Missouri, for example, this in itia l pruning 
is sometimes accomplished informally by the lawyer and 
judicial members of the commission, with the lay commis­
sioners deferring to their judgment.28 In New York City, all 
candidates for Family or Criminal Court appointments must 
first be interviewed and approved by a sub-committee before 
they can be interviewed by the full committee.29 On the other 
hand, certain commissions have deemed it necessary to call a 
general meeting o f the commission and to proceed bv having 
the entire commission cast ballots which rank those candidates 
whom the commissioners deem to be worthy of further 
consideration.

Candidate Interviews. Once all the information concerning 
each of the candidates warranting serious commission cun*

2t! S e e  W a ts o n  .c u t D o w n in g , si//>ra n o t e  11. a t 10.3
2 9 . " P r o c e d u re s  a n d  P o lic  ies o f  Ih e  M .n o r  s C o m m it te e  o n  th e  lu d ii i .u \ 
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sideration has been assembled, most commissions conduct a 
confidential interview w ith each candidate. Normally, each 
commissioner has received copies of all documents and cor­
respondence received by the commission which are relevant 
to the applicant's candidacy prior to the scheduled date for 
the interview. Certain commissions have developed strict pro­
cedures for conducting such interviews. In Colorado, for 
example, the chairman begins the interview by questioning 
the candidate in an effort to clarify questions which may have 
been raised by the information which the candidate submitted 
directly to the commission. The chairman then proceeds to 
draw the candidate out on general matters concerning the 
candidate's legal philosophy. When the chairman has finished, 
each member of the commission, in order, questions the 
candidate as to specific matters deemed relevant to the 
applicant's candidacy.

In those jurisdictions which presently do not conduct 
personal interviews w ith the candidates, many commissioners, 
in responding to our questionnaire, indicated that they believed 
that the addition of personal interviews with the candidates 
was the most important suggestion they could offer for im­
proving their commission's screening process. Generally, the 
non-lawyer members appeared to be more concerned than the 
lawyer members that this change be effected. They believed 
tl t adding candidate interviews to the screening process 
would put them on a par w ith the lawyer members of the com­
mission in evaluating the individual candidate. One non­
lawyer commission member in Iowa stated:
I h e  a t t o r n e y s  ( o n  t h e  c o m m i s s i o n )  a r e  u s u a l ly  w e l l  a c q u a i n t e d  w i th  
t h e  p a r t i c u l a r  c a n d i d a t e s  w h i le  s o m e  o f  t h e  o t h e r  c o m m is s i o n  m e m b e r s  
m a y  b e  le s s  w e l l  a s s o c i a t e d  T h e  o p i n i o n  o f  t h e  a t t o r n e y s  is u s u a l ly  
r e l i e d  o n  h e a v i ls  f o r  th is  r e a s o n  I t h in k  p e r s o n a l  i n t e r v ie w s  m ig h t  
s e r v e  t o  g iv e  t h e  w h o le  c o m m i s s i o n  a  b e t t e r  p e r s p e r  tw o

At present, it appears that none ot tlu* nominating commis­
sions employ a// of the basic screening devices—candidate 
questionnaires, commission investigation, independent agency 
investigation, preliminary deliberations to pare down the list 
of candidates, and candidate interviews—to their full extent. 
Most commissions find it necessary to rely on the use of certain 
of these devices to the exclusion of others. For example, 
although the Oklahoma commission appears to go the farthest 
in its use of independent investigative agency reports, il does 
not conduct personal interviews of candidates. This is not 
because the commission decided that personal interviews would 
not be worthwhile. Rather, it is attributable to the fact that
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the commission is faced w ith a tremendous workload and is not 
provided w ith a salaried staff to aid in the handling o f that 
workload. As one commission member stated:
I would have to be a paid employee of the state of Oklahoma in order 
lor us to consider conducting personal interviews of candidates.30

Clearly, the use of each of the aforementioned devices adds 
an extra dimension to the screening process. The proper use of 
each device enhances a commission's ability to "identify and 
reject aspirants who are not qualified for the bench". In addi­
tion, at no time during our study did individual commissioners 
indicate that the proper use o f any of these devices was a waste 
of time or money. Therefore, in all merit plan jurisdictions, care 
should be taken to insure that the commission's business is 
organized in a manner which allows the commission to employ 
any or all of the screening devices so that it w ill select the best 
judicial talent available and elim inate from consideration those 
who are not qualified to hold judicial office.

Confidentiality
All nominating commissions attempt to keep all information 

received on a particular candidate during the screening process 
in strictest confidence. Although the public meeting require­
ments of certain plans may tend to subject certain information 
to public disclosure, even in these jurisdictions the commis­
sions may receive applications after the public meeting, and 
they must keep all information received subsequent to the 
public meeting confidential. In a 'Jition, the actual delibera­
tions of the commissions in all merit plan jurisdictions are 
confidential.

There appears to be little  or no disagreement that .it least 
this much confidentia lity is absolutely necessary to insure that 
an adequate number of qualified individuals w ill apply for 
judicial positions w ithout fear of having their reputations 
tarnished. The fear is that matters discussed during commission 
deliberations (most of which necessarily are based on hearsay) 
might become public knowledge. Maintaining confidentiality 
also increases the ab ility of commission members to evaluate 
the candidates as objectively as possible, without fear of sub­
sequent embarrassment or intim idation.

Although there is general agreement that the information
in  S p e e d )  In  la r  k l< G iv e n s  .»• N e b ra s k a  lu d ic ia l N n m iu . i l in g  C o iiu m s - 
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received concerning applicants should he kept confidential, 
there is considerable disagreement over the advisability of 
keeping the names of individual applicants confidential, in 
this regard, the strictest confidentia lity is maintained in 
jurisdictions such as Colorado, where only the name of the 
applicant who ultimately is appointed to the judicial office is 
divulged. The other extreme is typified by the merit plzn in 
lefferson Countv. Alabama, where tin- commission's rules 
explicitly require that the commission public ly announce the 
names of all those individuals who have been submitted to it 
for consideration for nomination. The Oklahoma plan is rep­
resentative of the majority viewpoint as to this matter. In 
Oklahoma, only the names o f the three nominees submitted 
to the governor are public ly disclosed.

TABLE III 
Confidentiality Requirements

Names o f Names o f Name of
A l l  A p p l ica n ts Nominees O n ly Appoin tee O nly
Made Known Made Known Made Know n

Alabama Florida Colorado
Alaska Idaho* New York City
Missouri* Indiana Ohio
Tennessee Iowa Vermont

Kansas
Maryland
Montana**
Nebraska
Oklahoma
Pennsylvania
Utah

Wyoming

■ VI i lis t  re tu rn  o f  ju r li r  i.il n o m in a t in g  i o n i in K s io n (m u m  i l)
'A t <liM ra t io n  o f  th e  g o v e r n o r

1 he extent lo  which confidentia lity should be maintained 
during the nominating process appears to be one of the most 
d ifficu lt questions facing the commissions. The reasons for 
insuring the confidentia lity of certain information received 
during the nominating process are directly related to the goal
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of creating a selection process which w ill "operate w ith sul- 
lic ient dignity, so as not to cause capable lawyers to refuse to 
be candidates for judicial o ffice ." However, the public generally 
is suspicious of import governmental processes which 
appear to be cloaked in secrecy. Although it is unlikely that a 
commissioner w ill be pressured by individual citizens to dis- 
< lose the names of applicants, or information concerning the 
applicants, or even the commissioner's evaluation of each 
applicant’s chances for nomination, a commissioner often may 
lie pressured by the news media or a representative of a special 
interest group to disclose such information.

The applicant who feels, for whatever reason, that his chances 
may be enhanced by receiving attention in the news media or 
by seeking the support of a special interest group, may prompt 
representatives of the press or the special interest group to 
elic it information from individual commissioners. Although the 
commissioner may feel that he has been placed in the untenable 
position if such a situation develops, it appears that membeis 
of tlu- press generally have understood the need to keep certain 
information confidential once the need for confidentia lity has 
been explained to them, Therefore, the need for maintaining 
the confidentia lity of certain information does not appear to 
be incompatible w ith the goal of establishing a selection process 
which w ill "deserve and receive public respect and trust” as 
long as the commission can justify the need for confidentia lity 
and is w illing to explain this need to persons seeking information 
from individual commissioners.

Commission Nomination
Once the nominating commission has screened all available 

r andidates, the commission is -equircd to meet for the purpose 
of reducing the field to the actual number of candidates to be 
nominated. After considerable discussion of the qualities and 
qualifications of the applicants, each commissioner indic ates 
his preferences by casting a ballot. Not only do balloting pro­
cedures d iffer from one commission to another, but more 
than one' balloting technique may be used at different times by a 
single commission. One of the Missouri commissioners inter­
viewed by Watson and Downing described the balloting ter h- 
niques of his commission as follows-
In  r e d u c i n g  t h e  l i s t  t o  t h e  t h r e e  p e r s o n s  t o  b e  s u b m i t t e r !  t o  th e  
G o v e r n o r ,  n o  s t a n d a r d  p r o c e d u r e  is f o l l o w e d .  S o m e t im e s  t h e  c o m  
m is s i o n e r s  r a n k  t h e  e n t i r e  l i s t  o f  n a m e s  a i  c o r d i n g  t o  t h e i r  p r e f e r e n c e s .



using n preferential ballot type of procedure. At other times the 
commissioners each vote for three persons of their choice.31

Regardless of the balloting technique utilized, commissions 
traditionally have voted by a secret ballot. Although the deci­
sion to vote by secret ballot generally is made by the commis­
sion, sometimes a secret ballot is required by the constitutional 
or statutory provisions creating the plan.

In Nebraska there is a requirement that the commission vote 
orally. It should be noted that this requirement was not written 
into the original plan, but came about as a result of a constitu­
tional amendment adopted in 1972 and implemented by a 1973 
legislative enactment after expressions of concern over the 
methods utilized by certain Nebraska commissions in arriving 
at their list of nominees.32

Evidently, certain commissions in Nebraska bad been sus­
pected of engaging in what lias been called "panel-stacking". 
Watson and Downing have described this practice as "any form 
of panel selection wherein the nominating commission, through 
the choice of a particular combination of nominees, seeks to 
preempt the appointing function, or where the commission 
accedes to the governor's express wishes by nominating the 
person lie desires to appoint."33 Watson and Downing found 
certain variations of "panel-stacking" to be present in M issouri34 
Apparently, the variation which was suspected to be present in 
Nebraska is that described as "panel-loading"—selection of a 
combination of nominees so that the governor is forced to 
appoint someone he does not want, but who is acceptable as 
the lesser of two or three evils.

It is questionable whether the requirement o f an oral vote 
w ill produce the desired result o f preventing "panel-stacking". 
In fact, such a procedure may increase the likelihood that 
individual commissioners w ill succumb to pressures by other 
commission members. However, it is too early to assess the 
consequences of such a development.
Submission of Names to Appointing Official

After a commission has decided which candidates it w ill 
nominate for a particular vacancy, it normally is required to 
list the names of these candidates in alphabetical order and

31 . W a ts o n  a n d  D o w n in g , supra n o te  1 1 , a t 1 0 3 .
32 . f o r  s im i la r  re a s o n s . A la s k a  a d o p te d  a n  " o p e n  b a l lo t ' '  p r o c e d u r e  in 1%7 
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forward the list to tho appointing o ffic ia l. Under most merit 
plans, the commission is required to submit the names of three 
nominees for each vacancy. However, in stales in which the 
plan covers trial level courts in sparsely populated areas, the 
plan often calls for the submission ot the names of two nominees.

TABLE IV 
Submission of Names to Appointing Official

N u m b e r  o t  In fo rm a t io n  S u p p lie d
N o m in e e s  1 o  A p p o in t in g  O f f i c i a l

3  N am e s  O n ly :  C o m m is s io n  s la t e s  t o  g o v e r n o r  t lt .it
n o  s ig n i f ic a n c e  s h o u ld  b e  a t ta c h e d  to  d ie  o rd e r  
in  w h ic h  th e  n a m e s  a re  lis te d

2 o i  m o re  N am e s  O n ly

J u r is d ic t io n  
A la b a m a  

( le t t e r  s o n  
C o u n ty )

A la s k a
C o lo r a d o

D . C .
F lo r id a
G e o rg ia
Id a h o
In d ia n a

Iow a

K an sa s
M a ry la n d
M is s o u r i
M o n ta n a
N e b ra s k a
N VC

3,/A p p e l la t e  N am e s  O n ly *  G o v e rn o r  m a y  a ls o  a sk  t o  c o n su lt  
2 -3 . t r i a l  W ith  c o m m is s io n  m e m b e rs
3 N am e s  O n ly
I o r  m o re  N am e s  O n ly
3 N am e s  O n ly
2 - 4  N am e s  O n ly
t W r i t t e n  e v a lu a t io n  o f  ea< Ii n o m in e e  b a sed  o n

i o n s id e rn i io n s  set o u t  in th e  s ta l l te s
1 /A p p e l la t e  N am e s  O n l y  A lp h ab e t ic  a l o rd e r  
2 / 1 r ia l

5-7+
3
3  - 5
2 o r  m o re

t< t l i io  
O k la h o m a  t
P e n n s y lv a n ia  3++
I e i in e s v e e  t
t ' l a h  3
Vi r u io n t  3
W yom ing  3

N am e s  O n ly
N am e s  O n ly :  A lp h a b e t ic a l o n le i  
N am e s  O n ly *
N am e s  O n ly  
N am e s  O n ly *
C o m m it te e  m , y d e s ig n a te  c e i ia in  i , in d id a te s  as 
"esc e p i io t i a l lv  w e l l- q u a li f i e d "
N am e s  O n ly
N am e s  O n ly
N am e s  O n ly
N am e s  O n ly
N am e s  O n ly
A ll in lo rm a l i o i )  t lie c  o m m is s i i  in d e e m s  a p p ro p r ia t e  
N am e s  ( . In ly

’ G o v e rn o r  m a y  re q u e s t a d d it io n a l In fo rm a t io n
1 C o m m is s io n  m a y  s u b m it le ss th a n  5 n a m e s  if a n  in c u m b e n t is seek ing  

re a p p o in tm e n t
list Of a p p ro v e d  c a n d i t Id le s  is r, -m ln in e d  b y  th e  M a y o r 's  o f f i i  e  a n d  is nu t 

l im it e d  t o  a prec ise fo rm u la  b a s e d  o n  sp ec ific : v a t a m  ies 
‘ Ie w e r  t b ," i  3 n am e s  m a y  b e  s u b m i l le d  u p o n  m a jo r i t y  v o t e  n f  c o m m is s io n  
a n d  price  p p ro v a l o l  tlu* g o v e rn o r



Most plans attempt to insure that the appointing o ffic ia l and 
the nominating commission w ill remain independent from each 
other throughout the selection process. Some plans actually 
contain provisions which explicitly state that neither should 
attempt to influence the other Still other plans carry this to an 
extreme and provide that on ly  the names of the nominees, 
and noth ing mure, are to he submitted to the appointing official. 
However, recognizing that the appointing o ffic ia l might re­
quire or desire some guidance in this regard, many plans require 
or allow the commission to submit all the information ac­
cumulated on the nominees to the appointing oftic ia l along 
w ith the list o f names. In Colorado, after the commission has 
submitted its list of nominees, the governor may ask to consult 
.w ith commission members or request that the information 
which the commission lias compiled on particular nominees be 
forwarded to him. The Indiana plan goes even further, requiring 
that the commission submit to the appointing o ffic ia l its 
written evaluation of each nominee. This evaluation must be 
based on evaluative criteria which are clearly delineated in 
the statutes.
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Commission Evaluation of Candidates
When a nominating commissioner evaluates an applicant for 

a judgeship, the candidate's background, professional skills, 
character and recommendations all naturally come under 
consideration. In our questionnaire, we attempted to isolate 
particular components of these four facets of the hypothetical 
applicant by asking our respondents to use a one to seven 
ranking system, "one" meaning that the commissioner felt this 
particular quality or qualification to be essential for every 
candidate for judicial office, and "seven" signifying that the 
possession or non-possession of this quality was of absolutely 
no significance in evaluating the applicant.35 A series of 
qualities and qualifications was then listed. A fter tabulation 
we were able to determine the relative importance of these

3 5 . S e e  th o  " S t o r in g  K e y "  in A p p e n d ix  2 -A  ( o r  th e  e n t i r e  ra n k in g  s c a le .
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qualities in tho ntinds of those who do the actual nominating. 
We also asked the individual commissioner some direct ques­
tions about Itis own evaluational approach as well as the 
approach of his commission.

We recognized from the outset the difficulty in articulating 
lln ' ingredients for a good judge This d ifficu lty  once led the 
New York Times to remark th.tt the recipe for a good judge was 
,t "pinch of all virtues stirred in integrity." As Professor Maurice 
Rosenberg wrote:
An inquiry such as this probes so deeply into imponderables th.it it 
may lie rasli to enter upon it even with tlu; gre.itest tlilfidence. Ob 
viously, the custodians of every sector of human activity are eager to 
compile a list of qualities that 'best equip' a man to perfomi the 
chosen work with excellence, hut everywhere the composition ot the 
list is notoriously elusive. It is particularly obscure when the qualities 
sought are personal, subjec tive and human. Yet as hard as the task 
may be. there is a special urgency tor finding the human qualities in a 
judge that are most promising and the flaws that are most damaging. 
More than the teacher, the engineer, or the lawyer, the judge acts 
directly upon the property, liberty, even life, o( his fellows.36

Professor Rosenberg's article is perhaps the most perceptive 
inquiry to date into the relative merits of criteria used iti the 
selection of judges, by using much the same methodology as 
lie employed when he questioned judges directly, we have 
been able to ascertain which qualities and qualifications most 
impress those who do the nominating.

The Candidate's Background
Our findings w ith respect to the importance which the com­

missioners attach to the candidate's age were inconclusive. The 
data generally confirmed our in itia l understanding that extreme 
youth or extreme old age is a handicap with forty to fifty-nine 
seen as the optimum age. However, many commissioners wrote 
that an older applicant might be suitable for the appellate1 
bench (particularly if he had been a trial judge) yet be considered 
too old to begin a term as a trial judge. The general feeling 
seemed to be summed up by one commissioner's explanation 
that "age is an individual matter, not controlling." fable V 
presents the tabulation as to t'ie importance of the candidate's 
hackground.

M>. R o s e n b e rg , T ile  QlhllltlV'. (if I n s u r e s  — A re  7 /icv  Slr̂ 1in.lhtl•,  I I I IX,AS
I R l  V  1 0 6 3 , 1 0 6 4  ( |% f , )
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TABLE V 
Background Factors as Criteria for 

Evaluating Candidates
Rankings in Percentages

M o s t  R e le v a n t L ea st R e le v a n t
\  v e rt ig o T a c to rs 1-2 3 -4 5 -7
1 .1 7 1 M e n ta l h e a lth 9 7 .2 1 .7 1 1
1 .7 5 0 P h y s ic a l h e a lth 8 0 8 15 .1 4 .1
3 .5 5 7 P re v io u s  s e rv ic e  a s  a ju d g e 2 2 .4 5 2 .6 2 5 .0
3 .7 3 4 L aw  s c h o o l re c o rd 2 6 .0 4 1 .0 3 2 .1

3 .9 0 1 K n o w le d g e  o f  th e  
c o m m u n i t y

1 7 .4 46 .1 3 6 .5

3 .9 0 4 A c t iv e  in  p r o fe s s io n a l 
a c t iv it ie s

1 3 .7 5 4 .5 3 1 .8

4 .1 8 0 E x p e r ie n c e  in  s u p e rv is in g 1 0 .8 4 8 .5 4 0 .6
4 .1 8 8 P re v io u s  s e r v ic e  as 

p r o s e c u to r
11 .9 4 7 .0 4 1 .0

4 3 5 8 A c t iv e  in c iv ic , 
c o m m u n i t y  a f fa i r s

11 .1 4 0 .2 4 8 .8

4 .6 5 7 L aw  s c h o o l c a n d id a te  
a t t e n d e d

5 .0 4 2 .1 5 3 .0

4 8 8 9 U n d e rg ra d u a te  s c h o o l 3 .9 10 8 6 5 .3
5 381 Past p a r t is a n  

p o l i t i c a l a c t iv it y
3 .9 2 4 .3 71 8

5 ,4 7 5 P re v io u s  s e r v ic e  as 
e le c t e d  s ta te w id e  o f f  ic ia l

2 .8 19 .5 7 7  8

5 .5 3 3 P re v io u s  s e rv ic e  as 
e le c t e d  lo c a l o f f i c i a l

3 .0 17 .5 7 9 .5

Considerations o f health arc? paramount. In fact, mental 
health received the highest ranking of all w ith 90% o f the 
responses being "1". Various responses also noted special 
concerns: alcoholism, vision or speech difficulties, vigor, 
nervous condition, and, as one perceptive respondent noted, 
"w ife's health". Otherwise, however, the candidate's back­
ground appears surprisingly unimportant in comparison w ith his 
other qualifications. Commission members do not stress the 
candidate's law school record, and are quite unimpressed with 
the prestige of bis law school or his undergraduate record We 
found that more experienced commissioners are prone to dis­
regard the prestige of the candidate's law school, and contrary 
to what one might suspect, lay members arc far more influenced
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by the candidate's legal education than are the members of 
the bar.

Perhaps more significant is the commissioners' disregard for 
previous public service. Although previous service as a judge is 
naturally seen to be of some importance, service as a prosecutor 
is regarded coolly, ranking below activ ity in professional (bar) 
affairs and general supervisory activities. A ctiv ity  in civic 
affairs ranked even lower, and being an elected o ffic ia l at 
either a state or local level ranked at the very bottom of all tho 
attributes, w ith a majority of the commissioners indicating that 
this activ ity was either insignificant (6), or of absolutely no 
significance (7) to their decision.

Even if the politics is characterized as "past honorable 
partisan political activ ity", the commissioners' answers indicate 
that they are aware that their mission is to exclude political 
consideration. However, lawyers and laymen differed strongls 
in their evaluation of past public service. Laymen were much 
more impressed w ith civic activity, supervisory experience, and 
knowledge of the community as well as previous service as a 
judge or prosecutor. Nor were lawyers as a group more im ­
pressed by extensive professional activities, as might be 
expected. However, when the lawyer members wore further 
pared down to only those appointed or elected by their bar 
association, (i.e., excluding those lawyers who were appointed 
by the executive) such bar activ ity clirl attain its hypothesized 
importance. This suggests that it may be somewhat misleading 
to lump all lawyers as a single interest group.

As Watson and Downing demonstrated, bar loyalties and 
rivalries can significantly affect the way lawyer members 
approach the selection process.37 Bar politics aside, more 
orthodox political party a ffilia tion may also affect the evalua­
tion process to some extent. For example, Democratic com­
missioners (even though having a greater proportion of lawyers 
in their ranks) also tend to put more stock in past activity in 
civic affairs and in the candidate's knowledge* of the com­
munity. This accords w ith the grassroots tradition of ti e 
Democratic party, but it also suggests that although the d if­
ferences in perceptions between lawyers and laymen generally 
■ire quite significant, paitv politics (o ra l least ingrained political 
philosophy) may cut across those differences

17 Watson and Downing, s ii/i i .i note 11
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Professional Skill
The criteria in Table VI are concerned w ith the applicant’s 

background as a lawyer.

TABLE VI 
Professional Skills as Criteria for 

Evaluating Candidates
Rankings in Percentages 

M o s t  R e le v a n t  Least R e le v a n t
\ \ e r a g o F a c to rs 1-2 3-4 5-7

1.2 7 6 R e p u ta t io n  f o r  p r o p r ie t y  
a n ti in te g r ity  in  le g a l 
m a tte rs

9 5 .0 1 .0 1 9

1.1 6 6 R e p u ta t io n  f o r  fa i rn e s s 91  4 7 0 1 .7
1 .5 7 3 P r o fe s s io n a l re p u ta t io n 8 6 .6 K l 1 1.1
1 .9 0 6 A lw a y s  w e ll-p re p a re d , 

th o r o u g h
7 9 .9 17 .9 2 .1

2 .16 (1 K n o w le d g e  o f  le g a l 
p r o c e d u re

7 0 .0 2 4 .3 5 H

2 .3 7 0 A b re a s t  o f  le g a l 
d e v e lo p m e n ts

5 0 .0 3 6  6 5 9

2 .7 7 2 L e v e l o f  s k i l l in 
c o m m u n ic a t io n

4-1.7 4 5  5 9 .7

2.1119 L e v e l o f  s k i ll in 
w r it te n  c o m m u n i t  a t io n

4 4 .5 4 5 .0 1 0 .6

1 .0 3 6 A m o u n t  o f  t r ia l e x p e r ie n c e 3 3 .2 5 5 .5 1 1 3
2 6 5 N u m b e r  o f  y e a r s  p ra t l i c e d 211.2 5 2 .1 19 .5

J . 'III! G e n e ra l a re a  o f  p ra t tit e 2 7  3 49 .1 21  5
3 - 1 2 K n o w le d g e  o f  te c h n it  a l 

s u b s ta n t iv e  la w  in  a 
p a r t ic u la r  f ie ld  o f  p ra t tic o

2 6 .3 4 9 ,5 24  2

3 -404 H o n o r s , d is t in c t io n s  as 
la w y e r

2 4  4 5 1 ,6 2 1 .9

3 .9 5 3 A m o u n t  o f  a p p e lln ! '*  
e x p e r ie n c e

1 3  1 5 1 .7 .15.2

•1.9111 D e g re e  o f  su c c e s s  
'e f ie c te d  b y  n u m b e r 

o f  c a s e s  w o n )

3 .1 15 2 6 1 .7

4 .9 9 7 D e g re e  o f  s u c c e s s  
( f i n a n c i a l ly )

3 .3 1 2 .5 6 4 .1
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What stands out in these results is that subjective considera­
tions such ns reputation, knowledge, skill in communication, 
all dearly outrank the more easily ascertainable and mensurable 
qualifications such as amount of experience, number o f honors, 
type of practice and degree o f success. When confronted w ith 
tins question directly, 70.3% of the respondents replied that 
they themselves placed greater emphasis on the more subjective 
attributes and 37.6% felt that their commission emphasized the 
more objectively ascertainable information. However. 51.5% 
said that their commission employed the more subjective 
scrutiny more often as a basis for vetoing a particular candidate 
than as a positive standard for selection. The penchant for sub­
jectiv ity was not shared equally by all groups of commissioners, 
fo r example, laymen were more likely to rely upon the objective 
facts about the applicant (40.5?o) than were lawyers (18.6%).

More specifically, the older (and more experienced) commis­
sioners showed greater concern over the number of years the 
applicant had practiced law, while younger members empha­
sized oral and written skills. Lay members, w ith a few excep­
tions noted below, tended to assign more weight to nearly all 
o f the listed indicators of professional skill while lawyers tended 
to be more skeptical in their regard of an applicant's legal 
skills. However, lawyers were much more interested in appli­
cant's years of practice, especially his trial and.appellate ex­
perience, than were laymen. Also, tlu* lawyers were more 
interested in the applicant's success as a lawyer, both financially 
and in terms o f cases won.

IIh* lawyer members' emphasis upon experience as a lawyer, 
in terms of years, type of practice, and measurable six cess 
tends to undermine their claim that they placed more reliance 
on subjective evaluation than laymen. This may indicate that a 
lawyer's subjective evaluation presumes an experienced, suc­
cessful practitioner, while tho layman is able to focus mme 
precisely upon the task of choosing the host new judge rather 
than selecting the most successful lawyer for the judgeship. 
At any rate, it is perhaps reassuring that reputation lor integrity 
and for fairness top the list while degree of financial success 
is at tlu* bottom.

Character and Personality
These qualities are, for tlu* most part, not peculiar to low\ers 

or judges, but, as is indicated in Table VII, they an* crucial to 
the selection of judges.
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TABLE VII 
Character, Personality and Motivation as 

Criteria for Evaluating Candidates

A v e ra g e  F a c to rs
1 .3 3 2 N o t  s u s c e p t ib le  to  

in f lu e n c e
1 .4 1 2 P o s se s sed  o f  m o ra l c o u ra g e
1 4 4 9 O p e n -m in d e d , o b je c t iv e
1 .6 9 1 E m o t io n a l ly  s ta b le
1 .9 8 9 D e s ire  to  s e rv e  as ju d g e
2  0 5 8 D e c is iv e , n o t  d i la t o r y
2 .0 l> 1 C o n s id e ra te  o f  o th e rs
2 .0 7 0 D e m o n s t ra te d  s e lf -  

d is c ip lin e
2 .1 7 6 C o u r t e o u s
2  2 0 3 P a t ie n t
2 .2 8 9 P u n c tu a l in k e e p in g  

a p p o in tm e n ts , s c h e d u le s
2 .2 9 2 In d u s t r io u s , w i l l w o rk  

lo n g  h o u rs
2 .3 5 8 U n d e rs ta n d in g , e m p a th e t ic
2 .1 7 8 K n cn v le d g e  o f  h u m an  

n a tu re
2 .7 0 8 W i llin g n e s s  t o  s e rv e  a t 

p re s e n t ju d ic ia l s a la ry
2 .7 1 2 C re d it  ra t in g
2 .8 0 4 1 lu m b le , n o t  o v e r -b e a r in g
2 .9 7 2 P ro fe s s io n a l, n ea t 

a p p e a ra n c e
2 .9 9 7 D e d ic a te d  t o  h on e  h a s  a 

l i fe t im e  jo b
3 .0 1 1 A u ra  o f  d ig n ity
3  7 4 6 S t ro n g -m in d e d
4 .2 1 5 S e n se  o f  h u m o r , w itty

Rankings in Percentages 
M o s t  R e le v a n t  L ea st R e le v a n t1-2 2-4 5*7

9 2  1 6 .4  1 .4

9 2 .4 6 .1 1 4
9 1 .7 6 .1 2 .2
8 5 .9 1 1 .3 2 .8
7 4 .9 1 7 .6 7  5
7 4 .3 2 2  7 3 .1
7 3 .0 2 3 .4 3 7
7 1 .6 2 4  3 4 2

6 8 .2 2 6 .4 5 .4
6 5 .7 2 9 .0 5 .3
6 5 .0 2 9 .4 5 .6

6 3 .1 3 2 .6 4 .5

6 0 .3 3 5 .2 4 .5
5 8 .1 3 6 .7 5 .3

5 5 .7 2 9 .2 1 5 .0

55  6 2 7 .7 1 6 .8
4 8 .0 4 0 .9 1 2 .0
1 4 .3 4 9 .7 16.1

4 8 .3 3 1 .8 1 9 .8

3 9 .4 4 5 .4 15 2
19 .7 5 1 .0 2 9 .3
1 1.2 4 0 .0 4 2 .2

As can be seen by the averages, the commissions are quite 
interested in the character and personality o f their future 
judges. In this respect our findings differ little  from Professor
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Rosenberg's survey of the judges themselves. Although Pro­
fessor Rosenberg's list of criteria was somewhat different from 
ours, he discovered a similar focus upon the candidate's nnn- 
measurable qualities:
\  s t r i k in g  f e a t u r e  o f  t h e s e  h ig h e s t  r a n k i n g  a t t r i b u t e s  is  t h a t  t h e y  I* -m l 

t o  f o c u s  u p o n  t h e  p e r s o n a l i t y  c .r p e r s o n  o f  t h e  c a n d i d a t e — w h a t  h e  is 
M t h e r  t h a n  w h a t  h e  h a s  d o n e ,  h is  i n n a t e  o r  i n t r i n s i c  q u a l i t i e s  r a t h e r  
I l i a n  h i s  ' e x t e r n a l '  a t t a i n m e n t s . 36

This concern for each candidate's character arid personality 
is wholly understandable, and it is not surprising that laymen 
should be particularly sensitive to these human qualities. The 
d ifficu lty  is that this concern is not easily articulated or struc­
tured. We w ill attempt to deal more fu lly in our recommenda­
tions w ith the task of structuring the evaluation.

Generally, lawyers showed less concern for the a p p l i c a n t  s 
appearance, strong-mindedness, wittiness, decisiveness, punc­
tuality, self-discipline, knowledge of human nature, and credit 
rating than the laymen. I lowever, the lawyers, perhaps w ith a 
concern drawn from their own experiences, were more sensitive 
to the notion that the applicant not be "susceptible to influem e”.

Younger comm issioners give no ticeab ly  loss we igh t to 
punctuality, wittiness and personal appearance or to an appli­
cant's professional dedication lo the bench as a lifetime job. 
Conversely, older members and Republican members tended to 
(nit more stock in neat appearances, punctuality, wittiness and 
strongmindedness. A final quirk is that those commissioners 
who have served on the commission longest seemed to have 
noticeably higher regard for courtesy as a character trait. 
(Does this say something about their job?)

We also asked the commissioners whether there was any 
quality which would immediately disqualify a prospect in their 
own opinion. Almost 90% answered "yes", and the range of 
"vices" was extraordinary. Most commissioners wrote that dis­
honesty or lack o f integrity was "enough", w ith a surprising 
number of respondents concerned about alcoholism. In other 
responses, individual biases surfaced: “ atheist or agnostic ', 
"divorced", "homosexuality", "member of ACLU", "Archie 
Hunker type", by contrast, only 50?!. could think ol a single 
quality which would make a candidate pre-eminent above 
otherwise equally qualified candidates. Again integrity lopped 
the list, but legal experience and legal ability were also in Ihe

II! K o s o n h e ig . m //>m  n o t e  3 6 . a t 1 0 6 7
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forefront. The sheer number ot differing responses is strong 
testimony to the d ifficu lty  o f the commissioners' task as well 
as to the diversity of opinion among them.39

Interest Group Recommendations
Finally, we wondered whether a candidate armed w ith a 

recommendation from an interest group would impress a com­
mission more favorably. Apparently it depends upon the 
interest group.

TABLE VIII 
Recommendations: Relevance for 

Evaluating Candidates

A v e ra g e Re< o m m e n d a t in n

Rankings in Percentages
M os t R e le v a n t  I.e a s t R e le v  a n t 

1 -2  .5-4 5 -7
3 .0 9 2 T in in  b a r  g ro u p s 3 9  5 •11.2 17 .3
3 .1 4 3 F ron t n tlu> r c o m m is s io n  

m e m b e rs
3 9 .3 •10.2 2 0 .5

•1 7 4 1 F rom  p u b lic  o f f i c i a ls 9  0 54 .2 5 6 .8
5,10-1 F rom  n o n - le g a l 

p r o fe s s io n a ls  a n d  b u s in e s s  
a s s o c ia t io n s

ft 1 2 5 .8 611 1

5 .1 0 6 F rom  Martindnlvllubbvll !5.5 2 9 .5 t>2.2
5 .7 2 9 F rom  la b o r  u n io n s 2 .8 14 4 8 2 .7
5 .7 6 3 F rom  c iv i l r ig h ts  g ro u p s 2 .2 14.1 8  5.5

While a strong recommendation from a bar group or from 
other commission members ranked the highest, they still ranked 
lower overall than most character and personality traits (e.g.. 
approximately equal to "aura of dignity"). Other recommenda­
tions were almost disregarded, with a strong recommendation 
from a public o ffic ia l closely edging out an "a " rating in the 
Martin  ldk '- l lubbL 'l l legal directory. Interestingly, despite its 
unfam ilarity to many lay members, M a rt in d a h -H u b bv l l was 
relied upon almost as much as recommendations from non-legal 
associations. Laymen were more responsive to recommendations

3 9 . W o  h a v e  e d i t e d  n lis t  o f  th e se  re s p o n s e s  a n d  in c lu d e d  th em  in A p ­
p e n d ic e s  2-15 a n d  2 -C .
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Irom such associations as well as from public officials. Since all 
but one laymen were appointed by the executive it is not too 
surprising that these laymen were more receptive to recom­
mendations from public officials. Whether they should be is 
another question. However, bar appointees indicated that they 
did not listen to recommendations from bar groups any more 
than they did from executive appointees.

Finally, a recommendation from a labor union or a civil 
rights group was ignored by nearly all of the commissioners 
(only 26 respondents gave either of them a ranking of 1. 2. or 3). 
Democratic members were slightly more receptive to these 
groups. But on the whole, this finding perhaps represented the 
hardest evidence that important segments of the community 
are not consulted in selecting judges under existing merit 
plans. This finding would not be so serious if in fact the com­
mission did solicit recommendations from cause-oriented 
interest groups in the recru itment of possible candidates. O f 
course, once recruited, each prospective judge should be 
evaluated equally. But it is d ifficu lt to believe that an applicant's 
concern for social justice (including the rights of m inority 
groups and workers) should be considered irrelevant to a com­
mission's deliberations. At any rate, the mere suggestion that 
some segments of the community are excluded from the merit 
selection process demands further inquiry. Even j f  proven, it 
would indict the selection of the commission members them­
selves more than the actual operation of the nominating com­
mission as a mechanism.
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C I lA p T E R  J

OuTsidc I n f lu e n c e s  o n  tLie 
NoivtiNATiNq P r o c e s s

Unfortunately, knowing something about who the nominating 
commissioners are and how they go about their business does 
not offer a complete picture of the nominating process. Other 
forces which in itia lly  may appear to be outside the nominating 
process, and thus beyond the scope of our inquiry, often may be 
very influential in the ultimate selection of nominees for a 
particular vacancy. Because of the method of selection of 
commission members, two of these outside forces or influences 
are of particular importance—the influence of partisan politics 
and the influence of the organized bar. This chapter will 
attempt to analyze and evaluate the apparent influence of parti­
san politics and bar associations on the nominating process.

Partisan Politics
All jurisdictions which have adopted the non-partisan merit 

plan for judicial selection have had to struggle w ith the problem
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of how to insure that the plan actually takes partisan politics 
out of judicial selection. O f course, no judicial selection plan 
w ill ever be entirely free from politica l influences. Even in 
Missouri, the plan "has not elim inated politica l forces from the 
selection of judges."1 At times a commissioner may be inclined 
to favor a member of his own party. But an appointing o ffic ia l 
is likely to do so more often. In addition, the plan can create its 
own brand of politics which may be a mixture of both "party" 
and "ba r" politics.

While cognizant of these influences, proponents of the merit 
plan clearly have intended that the plan be free of the more 
spurious influences of partisan politics. In particular, it has 
been their hope that the plan would elim inate the "reward 
system" whereby individuals are "rewarded" for past service or 
financial contributions to a politica l party by being slated or 
recommended for appointment to judicial office by party 
leaders.2 Not only would the elim ination of such influences 
aid in securing a more independent judiciary, but proponents 
of the plan have asserted that it would actually upgrade the 
caliber of the men sitting on the bench. Former Attorney 
General Herbert Brownell has stated that a system based on 
politica l rewards tends to produce the "gray mice" of the judicial 
establishment—"ordinary, likeable people o f small ta lent".3

Such a reward system could conceivably develop in a merit 
plan jurisdiction. The non-lawyer members of most nominating 
commissions are chosen by the governor of the state. Generally, 
the governor is also the titu la r head of the party in his state. 
Therefore, there can be pressure on the governor to "load" the 
commission w ith members of his own party. If the commission 
were to become dominated by the "governor's people", the 
chances would be greater that a governor's previously hand- 
picked candidate might become one of the nominees of the 
commission, and, in effect, be assured of ultimate appointment. 
Inevitably, the duty of the commission to decide independently 
upon a slate of nominees would be destroyed and the system 
would degenerate into one founded on political "reward" 
rather than merit.

1. W a t s o n  a n d  D o w n in g . THE I’ O L I I I C S  CM' THE ItEN C H  A N D  BA R  (N e w  
Y o rk : Joh n  W i le y  a n d  S o n s , In c ., 1 9 6 9 ) ,  b,

2  S e e  N ilo s , The Changing Politics of lud icial Selection: A Merit Plan 
lor Now York, 22 R E C O R D  O F  N .Y .C .B .A . 2 4 2 , 2 5 4  ( 1 % 7 ) .

3 . B r o w n e l l ,  Too Many I  urines A rc  Political Hacks, S A T U R D A Y  EV E N IN G  
I’ O ST , 111 A p r . 1 9 6 4 .
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In tlu-ir study o f the plan in Missouri, Watson and Downing 
•und some instances of what they termed "panel-w iring": the 
jvernor makes his preferences known to one or more members 
the nominating commission, either d irectly or through an 

termediary. The commission then names a panel containing 
e name of the lawyer preferred by the governor plus two other 
>minees chosen on a "what difference does it make" basis.4 
)t surprisingly, existing merit plans contain a variety of pro- 
sions apparently aimed at preventing such situations from 
•veloping. For example, in many merit plan jurisdictions, 
ere is statutory or constitutional language requiring the 
•vernor, or other appointing officials, to make commission 
pointments w ithout regard to politica l affilia tion. As ind i­
ted in Table IX, certain plans have even gone further, seeking 
insure non-partisan commission composition by, in effect, 

iking them bi-partisan. In Colorado, for instance, no more 
in one half plus one of the commissioners can be members 
the same politica l party.

TABLE IX 
"Bi-Partisan" Commissions

mmissiort Provision
'nrarlo

i re m e  C o u rt  
m in u tin g  C o m m is s io n

N o  m o re  th a n  h a lf  p lu s  o n e  o f  th e  m e m b e rs  (e x ­
c lu d in g  c h a irm a n ) c a n  b e  o f  s am e  p o l i t i c a l p a rty .

i r  ini D is tr ic t 
n in n t in g  C o m m is s io n s

N o  m o re  th a n  4 o f  th e  7 m e m b e rs  c a n  b e  o f  s am e  
p o l i t i c a l p a r ty .

1 n o r  C o u n ty  C o u r t  
3 ic in l C o m m is s io n

N o  m o re  th a n  4 m e m b e rs  m a y  b e  o f  sam e  
p o l i t i c a l p a r t y .

I 'u>
1  ic in l C o u n c i l N o  m o re  th a n  3 o f  th e  h a p p o in te d  m e m b e rs  c an  

b e  o f  s am e  p o l i t i c a l p a r ty .

|  ana

-ii, L a k e , u n d  
d e rb u rg h  C o u n ty  
v r i o r  C o u rt
n in n tin g  C o m m is s io n s

N o  m o re  th a n  2 o f  th e  3 a p p o in te d  m e m b e rs  c an  
b e  o f  s am e  p o l i t i c a l p a r ty .

Watson and Downing, supra note 1, at 108.
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Indiana ( c o n t in u e d )

M a r io n  C o u n ty  M u n ic ip a l 
C o u r t  N o m in a t in g  
C o m m is s io n

N o  m o re  th a n  1 o l  th e  2  m a y o r  a p p o in t e d  m e m ­
be rs , th e  2 g o v e r n o r  a p p o in te d  m e m b e rs , a n d  the  
2 b a r  e le c te d  m e m b e rs  c a n  h e  o f  s a m e  p o li t ic a l 
p a r ty

Missouri

K an sa s  C ity  M u n ic ip a l 
lu d ic ia l N o m in a t in g  
C o m m is s io n

N o  m o re  th a n  1 o f  th e  2 n o n - la w y e r  m e m b e rs  n o t 
m o re  th a n  1 o f  th e  2  la w y e r  m e m b e rs  c a n  b e  o f  
s am e  p o l i t i c a l p a r ty

Nebraska

S u p re m e  C o u r t  N o m in a t in g  
C o m m is s io n  a n d  D is t r ic t  
C o u r t  N o m in a t in g  
C o m m is s io n s

N o  m o re  th a n  2 o f  th e  4  g o v e r n o r  a p p o in te d  
m e m b e rs  n o r  m o r e  th a n  2 o f  th e  4 la w y e r  e le c te d  
m e m b e rs  c a n  In* o f  s am e  p o l i t i c a l p a rty .

Utah

S u p re m e  C o u r t  
N o m in a t in g  C o m m is s io n  
a n d  D is t r ic t  C o u rt 
N o m in a t in g  C o m m is s io n s

M e m b e r  in i t i a l ly  s e le c te d  b y  s e n a te  s h a ll b e  o f  
s am e  p o l i t i c a l p a r t y  ns g o v e r n o r , a n d  m e m b e r  
in i t ia l ly  s e le c te d  b y  h o u s e  s h a l l b e  o f  o p p o s i t e  
p o l i t i c a l p a r t y . T h e re a f t e r , s u b s e q u e n t  m e m b e rs  
s h a ll b e  o f  o p p o s i t e  p o l i t i c a l p a r t y  ns th e i r  p r e ­
d e c e s s o r s ; n o  m o re  th a n  1 o f  2 m e m b e rs  a p ­
p o in te d  b y  g o v e r n o r  n o r  m o re  th a n  1 o f  2 
m e m b e rs  s e le c te d  b y  l i a r  A s s o c ia t io n  c a n  l i e  o'f 
s am e  p o l i t i c a l p a r t y .

Vermont

lu d ic ia l S e le c t io n  B o a rd A t le a s t I o f  th e  3  s e n a to r s  a n d  1 o f  th e  3 r e p r e ­
s e n ta t iv e s  m u st b e  o f  p o l i t i c a l p a r t y  w h ic h  is in 
m in o r i t y  in  th e  s e n a te  a n d  in  th e  h o u se .

Also, many plans attempt to diminish the possibility that 
commissioners w ill be subjected to undue influence from 
politica l figures or constituencies by prohibiting commis­
sioners, during their tenure, from holding office in a political 
party or in the local, state, or federal government. Other merit 
plan provisions seek to prevent commissioners from developing 
a personal power base or using their positions on the commis­
sion to launch their own judicial careers. In some states, 
commissioners are prohibited from serving for two consecutive 
terms, in other states commissioners may not serve more than 
a total of two terms. Generally, commissioners are ineligible 
for judicial office while serving on a commission and for a 
period of one to three years thereafter.
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In their study of the plan in Missouri, Watson and Downing 
found some instances of what they termed "panel-wiring": the 
governor makes his preferences known to one or more members 
of the nominating commission, either directly or through an 
intermediary. The commission then names a panel containing 
the name of the lawyer preferred by the governor plus two other 
nominees chosen on a "what difference does it make basis.4 
Not surprisingly, existing merit plans contain a variety of pro­
visions apparently aimed at preventing such situations from 
developing. For example, in many merit plan jurisdictions, 
there is statutory or constitutional language requiring the 
governor, or other appointing officials, to make commission 
appointments w ithout regard to political affilia tion. As indi­
cated in Table IX, certain plans have even gone further, seeking 
io insure non-partisan commission composition by, in effect, 
making them bi-partisan. In Colorado, for instance, no more 
than one half plus one of the commissioners can be members 
of the same political party.

TABLE IX
''Bi-Partisan" Commissions

Commission
Colorado

S u p re m e  C o u r i  
N o m in a t in g  C o m m is s io n
lu d ic ia l D is t r ic t  
N o m in a t in g  C o m m is s io n s
D o n  vet C oun ts ' C o u rt  
J u d ic ia l C o m m is s io n

Provision

N o  m o re  th a n  h a l f  p lu s  o n e  o f  th e  m e in h o rs  lev 
e lu d in g  c h a i rm a n )  c a n  he  o f  s am e  p o li t ic a l pa rts
N o  m o re  th a n  -I o f  th e  7 m e m b e rs  c a n  h e  o f  sam e 
p o l i t i c a l p a r ty .
N o  m o re  th a n  •! m e m b e rs  m a y  b e  n f  sam e 
p o l i t i c a l p a r ty .

Idaho

lu d ic ia l C o u n c i l N o  m o re  th a n  3 o f  th e  (> a p p o in te d  m e m b e rs  can  
h e  o f  s am e  p o l i t i c a l p o tty .

Indiana

A lle n , L a k e , a n d  
V a n d e rb u rg h  C o u n ty  
S u p e r io r  C o u r t  
N o m in a t in g  C o m m is s io n s

N o  m o re  th a n  2 o f  th e  3 a p p o in te d  m e m b e rs  i an 
b e  o f  s am e  p o l i t i c a l p a rty .

•i. Watson and Downing, supra note I, at 108.
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Indiana ( c o n t in u e d )

M a r io n  C o u n ty  M u n ic ip a l N o  m o re  th a n  1 o f  th e  2 m a y o r  a p p o in te d  n ic m -
C o u r t  N o m in a t in g  h e rs , th e  2 g o v e r n o r  a p p o in te d  m e m b e rs , a n d  th e
C o m m is s io n  2  b a r  e le c t e d  m e m b e rs  c a n  b e  o f  s am e  p o li t ic a l

p a r ty

Missouri

K an sa s  C ity  M u n ic ip a l N o  m o re  th a n  1 o f  th e  2  n o n - la w y e r  m e m b e rs  n o r
lu d ic ia l N o m in a t in g  m o re  th a n  I o f  th e  2  la w y e r  m e m b e rs  c an  b e  o f
C o m m is s io n  s a m e  p o l i t i c a l parts-.

Nebraska

S u p re m e  C o u rt  N o m in a t in g  N o  m o re  th a n  2  o f  th e  4 g o v e rn o r  a p p o in te d  
C o m m is s io n  an d  D is tric  t m e m b e rs  n o r  m o re  th a n  2  o f  th e  4 la w y e r e le c te d  
C o u r t  N o m in a t in g  m e m b e rs  c an  b e  o f  s am e  p o l i t i c a l p a r ty .
C o m m is s io n s

Utah

M e m b e r  in i t i a l ly  s e le c te d  b v  s e n a te  d u l l  b e  o f  
s a m e  p o l i t i c a l p a rts  as g o v e rn o r , a n d  m e m b e r 
i n i t ia l ly  s e le c te d  b y  h o u s e  s h a ll b e  o f  o p p o s i t e  
p o li t ic a l p a r ty . T h e re a fte r , s u b se q u e n t m e m b e rs  
s h a ll h e  o f  o p p o s i t e  p o l i t i c a l p a r ty  as th e ir  p r e ­
d e c e s s o r s ; n o  m o re  th a n  1 o f  2  m e m b e rs  a p ­
p o in te d  b y  g o v e rn o r  n o r  m o re  th a n  1 o t  2 
m e m b e rs  s e le c te d  b y  H ar A s s o c ia t io n  c a n  b e  o f  
s am e  p o l i t i c a l p a rty ,

Vormont
lu d ic ia l S e le c t io n  H o a rd  A t le a s t 1 o f  th e  3 s e n a to rs  a n d  I o f  th e  3  r e p r e ­

s e n ta t iv e s  m u st b e  o f  p o l i t i c a l p a r ly  w h ic h  is in 
m in o r i t y  in  th e  s e n a te  a n d  in  th e  h o u s e .

S u p re m e  C o u rt  
N o m in a t in g  C o m m is s io n  
a n d  D is t r ic t  C o u rt 
N o m in a t in g  C o m m is s io n s

Also, nmny plans attempt to diminish the possibility that 
commissioners w ill be subjected to undue influence from 
politica l figures or constituencies by prohibiting commis­
sioners, during their tenure, from holding office in a political 
party or in the local, state, or federal government. Other merit 
plan provisions seek to prevent commissioners from developing 
a personal power base or using their positions on the commis­
sion to launch their own judicial careers. In some states, 
commissioners are prohibited from serving for two consecutive 
terms. In other states commissioners may not serve more than 
a total of two terms. Generally, commissioners are ineligible 
for judicial office while serving on a commission and for a 
period o f one to three years thereafter.
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TABLE X
Restrictions on Commission Membership

Prohibited 
/V o n : Holding 
Public Office

A la b a m a
A la sk a
C o lo r a d o
D is t r ic t  o f
C o lu m b ia
T lo r id a
Id a h o
In d ia n a
Iow a
K an sa s
M a ry la n d
M is s o u r i
O k la h o m a
P e n n s y lv a n ia
le n n e s s e c
W y o m in g

Prohibited 
From Holding 
Political Party 

Ofliee

A la b a m a
C o lo r a d o
In d ia n a
K an sa s
M is s o u r i
O h io
O k la h o m a  
P e n n s y lv a n ia  
I e ru te s se e  
W y o m in g

Limitation as to 
\um ber of Terms

Cannot S e n t ’  T o o  
Consecutive Terms'

A la b a m a
C o lo r a d o
Iow a
M is s o u r i
N eb ra sk a
O k la h o m a
T e n n e s s e e
U ta h

Cannot Serve More 
Than Tw o Terms.

Kansas
N eb ra sk a

Ineligible For 
ludicial O ther

Liming Term on 
Commission:

A la b a m a
Io w a
M a ry la n d
P e n n s y lv a n ia
T enn esse e

During Term and h 
Months Thereafter:

K an sa s
U ta h

During Term an il I 
Year Thereafter.

M o n ta n a
O h io
W y o m in g

During Term and 2 
Years Thereafter:

F lo r id a
Nebraska

During Term and 3 
Years Thereafter:

C o lo r a d o
In d ia n a

During Term and 5 
Years Thereafter

O k la h o m a

Such sanctions, particularly when coupled with statements 
concerning the non-political role of the commissioners which 
are contained in handbooks and rules of procedure compiled 
by some of the commissions, generally have been successful in 
making commissioners aware of the fact that politica l con­
siderations have no place in commission business. This is 
evidenced by the fact that in evaluating applicants for judicial 
office, commissioners indicated that they attached little  im­
portance to an applicant's past partisan political activ ity (even
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when such activ ity is characterized as "past honorable partisan 
politica l ac tiv ity ” ) and to previous service as an elected 
statewide or local o ffic ia l.5

But just because commissioners know that they are expected 
to conduct their business in a non-partisan manner does not 
mean that they automatically do so. In an effort to determine 
the extent o f the influence of politics on commission delibera­
tions, we sought information on the frequency w ith which 
politica l influences or considerations were introduced into 
commission deliberations, either on a personal or commission- 
wide basis, and the importance of these political considerations.6

One Florida commissioner stated that " it [politica l con­
siderations] does not influence my votes. However, in my 
judgment politica l considerations have been of importance 
w ith the majority o f the commission on which I serve.' This 
type o f response was similai to ones received from several 
jurisdictions. Another Florida commissioner, however, was more 
cautious: "I suspect that some commission members gave 
primary consideration to political considerations, but never 
openly." A Colorado lay commissioner reflected a more 
specific bias: "Bar association members not openly, but in an 
undertone, mention political parties . . . lay members feel 
bar association members try to assert pressures.”

Although most respondents clung to the notion that com­
mission deliberations were devoid of political influences or 
considerations, a sizable m inority indicated that although 
politica l influences and considerations were not a dominant 
force, sometimes they were present in commission deliberations. 
Only 2% of the respondents stated that political influences or 
considerations always were introduced into their deliberations, 
while 107o stated that they were introduced frequently and 37% 
indicated that they were introduced infrequently. The remaining 
51% of the respondents stated that political considerations 
were never introduced.

O f the 49% who Hated that political influences or con­
siderations were introduced (however infrequently) into com­
mission deliberation^, only 7% (3% of all respondents) believed 
that when such considerations actually were introduced they 
were of decisive importance. Twenty-seven percent of the 
responding commissioners felt that such influences or con­

's. See T a b le  V  o n  p . 0 2 .
0  S e e  q u e s t io n s  I I I  ( I )  a n d  ( I )  in  th e  q u e s t io n n a i r e  in A p p en d ix  2 A



76 The Key lo Judicial Merit Selection

siderations were of some importance but not decisive. Forty- 
two percent (20% of all respondents) felt that such influences 
were o f little  importance and the remaining 24% felt that they 
were o f no importance. Thus 3fa% of the total number of 
respondents stated that politica l influences had been inter­
jected into their deliberations at some time and that these 
influences or considerations had some effect, albeit minor in 
many instances, in determining the eventual selection made 
by the commission.

For a variety of reasons, these responses cannot be viewed 
as the definitive picture o f politica l influences on commis­
sion business. Because of the sub rosa nature of such influences, 
many of the responses reflected a commissioner's hunch rather 
than an informed judgment. Also, it is unlikely that commis­
sioners who are most influenced by sub rosa politica l influences 
or considerations would give a to ta lly candid response to these 
questions. What the responses do provide is a fairly accurate 
picture of the amount of "above-the-board" commission poli­
ticking that takes place. This is supported by the fact that the 
responses of the lawyer commissioners generally tended to 
parallel closely those of the lay commissioners.

The most significant findings relating to political influences 
actually were drawn from comparisons between certain merit 
plan jurisdictions. Because the four states w ith the largest 
number of commissions and commissioners (Colorado. Florida, 
Iowa, and Maryland) accounted for over 75% of the total replies 
to our questionnaire, we focused on the responses from these 
jurisdictions.

Although the merit plan in each of these four jurisdictions is 
established on a multi-commission basis, there are some sig­
n ificant differences between the plans. For example, the 
Colorado and Iowa plans are established by constitution and 
apply to the filling  of all vacancies. Florida's plan, although 
constitu tionally established, applies only to interim vacancies 
occurring between elections. The plan in Maryland is established 
by executive order and applies only to interim vacancies.7 
In Colorado, Iowa and Maryland the lay commissioners are 
appointed by the governor. Lawyer commissioners in Iowa and 
Maryland are elected by members of the bar at largo and in 
Colorado by a majority vote o f the governor, attorney general 
and chief justice. In Florida, three lawyer commissioners are

7 . S e e  T a b le  I, a t p p . 2 7 -3 7 .
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appointed by the board o f governors of the Florida Bar Associa­
tion, three commissioners (lay or lawyer) are appointed by the 
governor, and three additional lay commissioners are elected 
by the six appointed commissioners.8 The most significant 
difference between these plans, fo r the purpose of analyzing 
the influences of po litica l considerations, is that the Colorado 
plan provides for "bi-partisan”  commissions.9 No such pro­
vision is made in the Florida. Iowa and Maryland plans.

W hile the restrictive provision in the Colorado plan has, as 
intended, produced commissions which arc bi-partisan in 
make-up, the lack o f such a provision in the other three juris­
dictions has produced, for the most part, commissions which 
clearly are partisan in their composition. For example, all 
thirty-two o f the Iowa lay commissioners who responded to our 
questionnaire were members o f the governor's political party 
(Republican), as was the case for twenty-one of the twenty-five 
responding Maryland lay commissioners (Democrat). In Florida, 
sixty-two of the sixty-eight commissioners who responded to 
our questionnaire were members of the state's dominant

TABLE XI 
Political Affiliation o f Respondents 

in Four States

N on-Lawyer 

R epub lican s 

D em ocrats 

Independen ts 

Lawyer 

R epub lican s 

D em ocrats 

Independen ts

Colorado Florida Iowa Mary land

33 4 32 2

20 18 0 21

3 0 2 2

16 1 28 10

13 44 7 14

I 1 3 0

n. hi

<). Sec fable IX. » n PP- ~--7 i

I
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From this one can conclude that, unless a merit plan contains 
a restrictive provision similar to Colorado's, a commission will 
tend to be partisan in its composition. Such commissions could 
still take on a more bi-partisan character over a period of time 
if the commissioners’ terms were staggered and spread over the 
terms of governors of opposing political parties. However, this 
modification must be considered in light of the observations 
of one Iowa lay commissioner who stated:

The main flaw I see in appointment of commissioners is that in actual 
practice all appointees are members of the governor's political parts 
(I believe he receives recommendations from counts party com­
mittees). This has been true under governors of both major parties. 
So while we may hold the ideal that politics should have no influence 
on the selection of judges, the partisan make-up of the commission 
must realistically have some influence

Naturally, there are no guarantees that political influences 
w ill be of greater significance in the deliberations of a com­
mission which is partisan in make-up than in a commission 
which is bi-partisan. Bi-partisan commissions may not neces­
sarily produce non-partisan decisions. However, the evidence 
seems to suggest, at least on the surface, that political in­
fluences are less prevalent and are of less consequence to a 
commission which is bi-partisan in nature. Nearly 707o of the 
Colorado respondents indicated that political influences or 
considerations were never introduced into commission delibera­
tions. But only 51% of the Florida respondents, 54% of the Iowa 
respondents, and 39% of the Maryland respondents, made such 
an assertion.

At the heart of the entire issue, however, is the ultimate 
impact which the introduction of political influences or con­
siderations has on a commission's ultimate selection. Only 15% 
of the Colorado respondents felt that such influences crept into 
their deliberations so as to affect their eventual selections. 
On the other hand, 39% of the Iowa respondents, 37% o f the 
Florida respondents, and 41% of the Maryland respondents 
acknowledged the existence of such influences.

What emerges from our survey is that none of the merit plan 
jurisdictions have been tota lly successful in elim inating the 
influence of partisan politics from the judicial selection process. 
The survey does suggest that a merit plan is more likely to come 
closer to the ideal if it contains a provision guaranteeing the 
bi-partisan make-up of a nominating commission. However, the
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inclusion of such a provision would appear to have at least one 
undesirable effect. It could effectively elim inate from com­
mission membership anyone who could not be identified with 
one o f the two major politica l parties. Because it would appear 
that alternative solutions to this problem should be developed 
and tested, a systematic analysis of the factors that encourage* 
and discourage the introduction of politica l influences and con­
siderations into commission deliberations should be undertaken.

Bar Influence on Lawyer Commissioners
The influence of bar associations on judicial nominating 

commissions presents a second major area that would benefit 
from a systematic analysis. This area remains essentially un­
tapped as a source of research and offers great promise for 
future empirical studies. In this portion of the chapter we 
wish simply to provide a framework w ith in which future in­
vestigations of bar association influence might be conducted. 
The follow ing "case studies" of four jurisdictions suggest an 
initia l blueprint for such investigations and serve to under­
score the potentia lly large impact that bar associations have 
on nominating commissions.

Bar Appointment of Lawyer Members: The Birmingham 
Experience. Since 1950 the lefferson County ludicial Commis­
sion has served as the nominating commission for 'state circuit 
judges of lefferson County (Birmingham, Alabama). The Bir­
mingham Bar Association appoints the two lawyer members of 
this five-member commission. The early procedures adopted by 
the bar for making these appointments proved to be un­
satisfactory. A third attempt to formalize procedures, in 1954, 
proved viable and has been retained.

The adoption of the current procedure reflected a reaction 
against the sr'ection of the association's two commission 
nominees solely by an association committee. Under tin? 
current procedure, the committee only nom ina tes two lawyers 
for the offices to be filled. T hey then notify the bar membership 
at large of their two nominees by posting notice at several 
public buildings and by filing notice w ith the local newspaper. 
For ton days after such notice, any ten members of the Bar 
Association can nominate any other person or persons for the 
office by signing and filing w ith the President of the Bar 
Association a written statement to that effect.

At the end of the ten-day period the President of the Bar 
Association must mail to the entire membership notice of the



election, including a ballot to be marked and returned to  the 
Executive Committee of the Bar Association w ith in fourteen 
days. To induce more members to participate in the election, a 
stamped return envelope is included. The nominee who re- 

• ceives a majority of the votes wins. It became apparent im­
mediately that if there were additional nominees, subsequent 
ballots might have to be held. The rules specified that these 
subsequent ballots would be conducted through the mail until 
one candidate received the requisite majority. In fact sub­
sequent ballots have not been conducted, because there has 
never been an instance where members of the Bar Association 
have proposed additional candidates.

The Bar committee has turned primarily to individuals who 
have had positions of leadership in the association. For ex­
ample. both lawyer members who served on the commission 
during 197 3 were former presidents of the Association. Although 
this would seem to indicate that only one segment of the bar 
is represented, the procedure which allows for additional 
nominations has never been employed.

Several factors may explain the bar's reluctance to nominate 
additional candidates. Either the bar membership may generally 
be satisfied w ith the bar committee's nominations, or the 
membership may really wish to challenge such nominations but 
opt to acquiesce for reasons extrinsic to the appointment 
process (e.g., friendship with bar committee members, fear of 
bar association ostracism, etc.). These and other factors may 
explain why bar committee nominations have not been chal­
lenged and, indeed, why they probably w ill not be challenged.

The internal politics of the Birmingham Bar Association has 
an important political influence on the functioning of the 
commission itself. Since the leadership of the bar revolves 
around older, more established attorneys, the names placed on 
the ballot have reflected the viewpoint that older, "more 
established attorneys are best equipped to evaluate someone 
for the bench. Several of the younger members of the bar have 
been highly critical of this process, stating that they felt it did 
not reflect their views and did not allow them an opportunity to 
serve. Yet, as noted, any ten members of the bar association 
can submit a name to be included on the ballot. The fact that 
this had never been done only reinforces the belief that the 
young lawyers who state they are not represented on the com­
mission in reality do not feel as indignant about this situation 
as their language suggests.
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The commission rules include the charge that its members act 
as trustees of the public. Evidently, laymen have not had any 
d ifficu lty  in reconciling themselves to this concept. On the 
other hand, several of the lawyers have expressed difficulties 
w ith this point. Because the lawyer members are nominated by 
a bar committee and elected by the bar members, they are 
confronted w ith a basic conflict —namely, do they vote as 
individuals nr as members of the bar? One lawyer commissioner, 
who had given quite a bit of thought to the matter, stated that 
at one linn* he fell it was his duty to vote tor a man who was 
acceptable to the bar, regardless of his own personal feelings 
toward the candidate. In retrospect he had concluded that this 
judgment was wrong. He discovered that by binding himself to 
vote the wishes of a sample of bar members, he was, in effect, 
banning himself from taking full advantage of information later 
presented to the commission during its deliberations —informa­
tion that would not be known to the bar membership. Such a 
posture, he concluded, could lead only lo  subverting the 
entire purpose of the commission.

Bar Politics Among Lawyers Who Select Lawyer Members: 
The Missouri Experience. While the Birmingham Bar Associa­
tion is responsible for the appointment of lawyer members to 
the nominating commission, the responsibility for selecting 
the lawyer members of the Missouri commissions rests directly 
on the state's lawyers. The distinction is narrow but crucial. 
The lawyer residents of each of Missouri’s three court of 
appeals districts elect one lawyer member to the seven-member 
Appellate ludicia l Commission, and the lawyer residents of tho 
appropriate judicial circuits elect the two lawyer members of 
the five-member ludicial Circuit Commissions. Theoretically, 
Missouri lawyers are asked to make an independent determina­
tion rather than simply to confirm the bar nominees as in 
Birmingham. But, as noted by Professors Watson and Downing,10 
the theoretical process bears little  resemblance to reality. In 
practice, rival bar groups campaign extensively for their can­
didates for the circu it and appellate nominating commissions.

During the depression years of the 1930's schisms developed 
in the Kansas City and St. Louis bar associations. Lines were 
drawn roughly between "p la in tiff"  and "defendant" lawyers. 
Originally, "p la in tiff" lawyers were those practitioners who 
represented injured persons in personal injury cases. Today

lu. Watson .inti Downing. note 1



these lawyers are associated with individual clients. "Defendant” 
lawyers in itia lly  were aligned w ith those clients (mainly in­
surance companies and business firms) being sued by injured 
persons. Today these lawyers are viewed as representing 
corporate and established economic interests. While the specific 
alignments are not o f great significance for the purpose of this 
study, the end result of such maneuvering was the division of 
the bar in both cities into two separate organizations. With the 
adoption o f merit selection in the early 1940's, the respective 
bar groups backed separate candidates for membership on the 
commissions.

Lawyer candidates for both the circu it and appellate com­
missions must be nominated by petition. The legal rules require 
only twenty signatures on the petition. Thus several candidates 
could seek these positions. But since the early 1950's there 
have been only two candidates in each election, one repre­
senting each of the rival bar groups. Organizational loyalty has 
prevailed, preventing nominations that would split the votes 
of the respective memberships.

The real concern in these bar contests are the judges that 
ultimately are selected to the c ircu it benches in Kansas City 
and St. Louis and the appellate courts of the state. By placing 
their own representatives on the commissions, the bar groups 
seek to influence the commission's choice o f judicial candi­
dates. A judge who is subtly or even sublim inally sympathetic 
to a "p la in tiff”  or "defendant" lawyer's viewpoint may have a 
decisive effect on the outcome of a case. While the importance 
of such judicial sympathies is often minimized, it would be un­
realistic to think that these law'yer-members do not remain 
v ita lly concerned w ith  placing judges on the bench who will 
interpret rules in a particular way.
Bar Influences on All Commissioners

Bar Veto Power Over Committee Choices: The New York 
Experience. Since 1961, Nevv York City's mayors voluntarily 
have adopted a merit selection plan for appointments to the 
Criminal and Family Courts and for interim appointments to 
the Civil Court. Under the Lindsay administration (1966-1973). 
the Bar Association of the City o f New York was granted a very 
powerful role in this process.

Originally, the association was assigned only an advisory role 
in the selection of judges. Names o f candidates for judgeships 
were forwarded by the mayor's office to the association after

82 The Key to Judicial Merit Selection

the candidates had been approved by the mayor's committee 
In response to association objections that it did not have 
enough, time to investigate the candidates. Mayor Lindsav 
began subm itting names to the association contemporaneous1\ 
w ith their submission to the mayor's committee. However, the 
judiciary committee of the association does not consider 
candidates until the mayor’s committee has first passed 
upon them.

The bar association had assigned applicants to its ludiciary 
Committee and to the separate sub-committee (Criminal or 
Family Court Committee) dealing with the particular court for 
which the applicant was proposed. Following separate in ­
vestigation and interviews, a jo in t meeting of the two comm it­
tees was held and a decision was made to approve or not approve.

During the second Lindsav administration a conflict arose 
between the association and the mayor. The mayor had ap­
pointed several candidates who had been approved by the 
mayor's committee but disapproved by the association. The 
mayor agreed that future appointments would not be made 
w ithout bar association approval. The mayor's committee and 
the bar association judiciary committee determined that in the 
event they disagreed as to a single candidate, they would set up 
a jo int subcommittee in order to determine whether either com­
m ittee had information that was not available to the other. The 
mayor's committee approval of a candidate is suspended 
pending the jo in t subcommittee procedure. After the joint 
subcommittee confers, a report is sent back to the two com­
mittees who reach whatever result they deem appropriate.

The role o f the bar association in the selection process under 
tin* Lindsay administration undercut, to some extent, the 
power of the mayor’s committee. W ithout additional study tho 
lu ll extent o f bar association influence remains problematic.
Several reasons may be advanced lor concluding that the veto 
power of the bar association is inconsistent w ith true merit 
selection. First, the bar association is responsible to no one in 
the community or in public office for its actions. W ithout doubt, 
the decisions ol the bar association an* made by individuals 
who are unlikely to pass judgment in a cavalier or arbitrary 
manner. But the fact lemains that their decisions are not 
formally structured or checked by an independent authority. 
Second, the membership o f the bar committees which recom­
mend candidates are not broadly representative of the com­
munity, nor even of the bar association. Bar committee mem­
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bership is much more d iff icu lt to come by than membership 
in the bar association and is often the result of internal political 
maneuvering. Third, the analytic justification for a grant of 
veto power to the bar association is no stronger than that of 
any other special interest group concerned w ith the judicial 
system. Indeed, it may be argued that the close working re­
lationship between bar association members and the judiciary 
raised questions of self-interest and propriety that should 
preclude the granting of veto power to a bar association.

Bar Polls Prior to Commission Choices: The Alaska Experience. 
Original appointments to the Lench are made by Alaska's 
governor from a list of not less than two names submitted for 
each vacancy by the judicial council, the state's nominating 
commission. This procedure has been followed since statehood 
in 1959 and is generally conceded to be quite effective. To aid 
the members of the judicial council, the Alaska Bar Association 
furnishes the results of bar polls to the council prior to its 
nomination of judicial candidates.

Bar polls serve as a means o f ascertaining the opinions of the 
members of the bar association w ith regard to the qualifications 
of those lawyers seeking nomination by the judicial council. 
Two general formats for these polls have been employed in 
Alaska. The questionnaire concerning candidates for appoint­
ment to the Alaska Supreme Court solicits information re­
specting ten different characteristics o f a candidate. The 
respondent is asked to provide a yes-no answer to these inquiries 
about impartiality, legal experience, temperament, etc. The 
second format employs a more comparative technique. Rather 
than a separate sheet for each candidate, all candidates for the 
bench are listed on a single ballot. Bar association members 
are asked to rate each candidate as Not Qualif ied, Qualif ied. 
or W ell  Qualified.

Again, w ithout further research it is d ifficu lt to gauge ac­
curately the effect of these polls on commission members. An 
American Bar Association study11 notes that the Alaska Bar 
Association has reported the polls to be "quite effective". But 
such cryptic comments do little  to verify the impact of the 
polls. The bar association readily admits 'hat its polls are 
intended to influence commission mem ters' opinions of 
candidates. Yet bar poll opposition (or endorsement) may cut

11 . C o m m it te e  a n d  S e c t io n  R e p o r t s  t o  th e  M ou se  nl D e le g a te s . A m e r ic a n  
B a r A s s o c ia t io n , 1% (J .
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either way. "I would nominate a candidate over the opposition 
o f the bar if I sincerely believed him well-qualified", claims an 
Iowa commissioner.12 But a Kansas commissioner admits, 
". . . If such opposition (of the organized bar) were known I 
would not personally concur in his nomination even if I believe 
him to be qualified, il other substantially equally well qualified 
persons were available."13 The double edge of the bar poll 
sword is equally apparent in Alaska. "Some lay members have 
been highly suspicious; some lay members have accused the 
bar association of running a 'popularity contest'; and one lav 
member is quite convinced he should vote exactly contrttrv to 
the ratings indicated by the bar poll '1J

Concluding Note
It would be naive to think that partisan politics and bar 

associations do not influence the composition and deliberations 
of some judicial nominating commissions. By devoting a 
chapter to these outside influences we have sought lo  empha­
size that the factors that bear on commission choices are not 
always easy to identify. Obviously, there are factors other 
than partisan politics and bar associations that influence 
commission determinations. Nor have the full implications of 
even these two influences been exhausted in this chapter. 
However, w ith in the lim ited scope of this study, we simply wish 
to emphasize the fu tility  of thinking of nominating commissions 
as hermetically sealed, self-contained entities. A complete 
treatment of the substantial outside influences on the com­
missions remains an unanswered challenge.
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Choosing The Attorney General: An Alternative

Kevin K. Bruce

Nearly 30 years ago, the framers of Alaska's constitution debated the 

relative merits of electing or appointing the attorney general. The 

delegates ultimately chose the appointment process, but the public 

debate over the best method of selecting the state's chief legal officer 

continues.

Those who favor retaining the appointment process claim that it is the 

only means by which the chief executive can be assured of a harmonious 

working relationship between the Department of Law and the Office of the 

Governor. Those who favor changing to an elective process insist that 

it is the sole method to insure that the state's chief legal officer 

acts in a responsible, non-partisan manner. Recent events would seem to 

suggest that both beliefs are overly optimistic.

Regardless of individual's preference on this question, it is presumed 

that we can agree that our attorney general should be a lawyer who is 

guided by the highest standards of professional conduct, who will uphold 

the lav;, who will act in the public's interest and who will see that 

justice is done. Neither election nor appointment can, by itself, 

guarantee that such an individual will be selected.



Electing the attorney general only ensures that a popular decision has 

been made, not that a qualified person has been selected. Appointing 

the attorney general only ensures that the chosen individual is trusted 

by the governor, regardless of other relevent qualifications or deficien­

cies. There is, however, a third alternative, which avoids the pitfalls 

of appointment or political campaigns.

Alaska, along with many other states, has adopted a judicial selection 

process based on merit which is clearly adaptable for selecting our 

attorney general. Merit selection of the attorney general will enhance 

the best aspects of appointment and election without the drawbacks of 

either.

The system would work like this: whenever the position of attorney 

general became vacant, any qualified attorney could apply for the 

p 'sition by submitting his or her name to the Judicial Council. As with 

judges, the Council would screen the applicants by carefully examining 

their backgrounds, credentials and professional reputations. After a 

lengthy interviewing process, the Council would forward to the Governor 

at least four names in nomination. The Governor would then have 30 days 

to make a selection from these nominees.

Unlike the Governor's other appointments, the attorney general vrould be 

required to stand for retention by the voters during each election year 

in which the Governor runs for election; with a maximum of two four-year 

terms in office. Under this proposal, an attorney general would be



prohibited from running for public office within four years of having 

served in that position.

What is gained by adopting such a process? First, we can be confident 

that our attorney general will be a highly qualified and a respected 

member of the Bar. Second, we can introduce public accountability into 

the process without creating an institutional conflict between the 

attorney general and the chief executive. Third, we are assured of an 

attorney general who can exercise ‘-he responsibility of the office 

independent of the partisan political desires of the chief executive, 

but not those of the public. Finally, we eliminate the potential of 

using the office of the attorney general as a platform for higher 

office.

This proposal is not a compromise, position between an elected or 

appointed attorney general. It is a distinct third alternative, 

which should be put before the public. Admittedly, it is a bold and 

untried plan; to my knowledge no state selects its attorney general 

through a merit system. But Alaskans have always shown themselves to be 

innovative, willing to reject past practices that have failed to meet 

their goals and expectations. It is clearly time for another bold 

experiment in government.
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