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January 31, 1986

The Honorable Patrick Rodey
Chair, Senate Judiciary Committee
Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Dear Senator Rodey:

Thank you for the opportunity to comment on the merits
of Senate Joint Resolution 9. However, before beginning
discussion of the 1issue of whether the voters of the State of
Alaska should decide to amend the State®s Constitution to provide
for the election of the attorney general, |1 believe a number of
the considerations 1involved in the 1issue need to be placed in
perspective.

First, let"s not forget that the 49th State is also
49th in population; with a population recently estimated at just
over 525,000 people, Alaska has less residents than many cities
outside. Yet, on the other hand, the State of Alaska 1is first in
size; the nation®s geographically largest State serves the needs
of residents who range from Ketchikan all the way to Barrow. No
other State must have a government capable of responding to and
mastering such extremes.

Second, let"s consider the history behind the formation
of Alaska“s particular form of government. Dr.
Gordon S. Harrison, 1in A Citizen®"s Guide to the Constitution of
the State of Alaska, provides the following insights:

A strong governor, and a strong legislature
are dominant features of Alaska“s state
government, and these reflect a reaction to the
weaknesses of Alaska®s governmental institutions

during the territorial period. When Alaska was
granted territorial status in 1912, a legislature
was authorized. However, [the U.S.] Congress

limited 1its powers and retained control over
matters of vital interest to the residents of the
territory. Congress, for example, restricted the
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legislative power to raise revenue through bonding
and taxation. It also withheld from the
legislature the responsibility for management of
the territory"s commercial fish and minerals.
Executive authority 1in the territory was similarly
weak and ineffective. The governor and secretary
of state were federal appointees, and
administrative rulemaking and authority were
dispersed among many independent boards and
commissions.

This territorial scheme partly reflected the
notion 1in Washington, D.C. that Alaska was too
remote and too sparsely settled to warrant a
greater measure of self-government. However, it
also served the interests of federal bureaucracies
with long-standing jurisdiction over Alaska"s
resources, as well as the interest of absentee
corporations that exploited these resources. Here
the 1issue was mainly the management of Alaska“®s
fisheries, which were dominated by Seattle and
San Francisco canning interests, and Alaska®s
mineral 1industries, which were dominated by major

East Coast corporations. Alaskans 1long suspected
a silent conspiracy between the bureaucratic
managers and the corporate interests; they
considered the weak, poor, and decentralized
territorial government a result of that

conspiracy.

It is not surjrising that when crafting their

own charter for self-government, Alaska“"s
constitutional convention delegates created
extraordinarily strong legislative and executive
branches of government. This meant avoiding

limitations, prohibitions, and debilitating hedges
on the power of the legislature to act; and it
meant avoiding the diffusion of executive power
through boards, commissions, and numerous elected
officials. These principles of legislative and
executive organization were considered necessary
to make government effective, accountable to the
public, and free from the grip of special
interests. While they were compromised somewhat
in the final document, these 1ideals guided the
delegates 1in their work.
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Alaska“s constitution was written by
territorial residents who reflected the unique
political aspirations and experience of Alaskans.
However, there 1is nothing parochial about the

document. Indeed it embodies the most modern ar.d
progressive concepts of state constitutional
draftsmanship. The delegates were aware of the
current thinking of political scientists and state
constitutional lawyers. They hired several
experts from around the country to advise them,
and they had at hand the "Model State
Constitution”™ prepared by the National Municipal
League. Contemporary theory matched well the

ideas and inclinations of the Alaska delegates,
but we cannot overlook the influence of this body
of academic opinion on the shape of the final
document. For example, much of the language used
in the constitution was taken directly from the
League®s model constitution.

Finally, let"s briefly look at the federal experience
and the Office of the U.S. Attorney General before addressing
Alaska®"s situation.

On the federal level, the U. S. Constitution provides
that within the executive branch of government only the President
is elected. The Constitution empowers the President to appoint
the heads of all departments and they are responsible and
accountable to the President. The U. S. Attorney General 1is the
head of the Department of Justice and therefore a member of the
President®s Cabinet. The U. S. Attorney General appears on
behalf of the government 1in all U. S. Supreme Court cases 1in
which the federal government is interested and gives legal advice
to the President and the heads of all federal departments. He 1is
the supervisor of all federal prosecutors within the nation®s
criminal jJustice system. Language setting forth the U.S.
Attorney General®s duties was adopted as law in 1789 and still
serves us well today. In all this time there has never been a
serious suggescion raised that the U. S. Attorney General should
be an elected official.

The U. S. Attorney General performs duties exactly
equatable to those of this State®"s attorney general. In Alaska,
the attorney general®s civil division acts as advisor to the
Office of the Governor and the other state departments; he or she
also supervises the State®"s criminal section, appointing the
chief of that section and the district attorneys.
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Yet since we have never heard any responsible, reliable
source on the national scene suggest that the government of the
United States would be better off ifthe U.S. Attorney General
were elected, why do we now hear acall for the election of
Alaska®s attorney general?

Before we begin to answer that question, we must also

remember that between 1913 aid 1959, someforty-six years, the
citizens of the Territory of Alaskadid, in fact, elect the
attorney general. Given an opportunity to vreview the 1isSsue
during Alaska"s Constitutional Convention in 1955 and 1956, the
elected delegates to that Convention - on the basis of the debate
held and the information Ilearned -- voted against establishing

the head of the Department of Law of the new State of Alaska as
an elective position (12 "yes™ votes, 40 "no" votes).

Thus, after the experience of forty-six years under an
elected attorney general, the citizens of Alaska, 1in approving
the State Constitution in April of 1956, rejected that notion and
returned to the model of the federal Constitution. Why? Let"s
list some of the reasons.

Accountability. As stated, the Alaska (and the U. S.)
Constitution favors a strong executive. All executive power is
vested 1in the governor. As a result, the people of Alaska know
to whom they should turn when they are displeased with or
distrustful of the administration of its government, and whom to
thank when the government 1is functioning well. In states where
executive branch officials other than the governor hold
independent, elective office, it is the often divisive habit of
the governor to blame the elected attorney general (and any other
elected department heads) for many of that state®"s problems, and
the other elected executive branch officials to similarly blame
the governor and each other for the state"s errors. For example,
in states which elect the governor, the attorney general, and a
treasurer, these officials are often at odds over revenue
policies and methods of taxation, leading to serious public
financing problems.

This division of public responsibility among various
elected executive branch officials makes it difficult for the
citizenry to feel confident in assessing which officials should,
in fact, be called to task for perceived problems within the
administration. The resulting confusion 1is very harmful to the
development of accountability in government. As you know, it 1is
hard to pin responsibility on a passing buck.
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In the development of a model state constitution which,
among other things, recommended the appointment of the attorney
general, the National Municipal League stated:

All authorities on executive organization agree
with the position embraced by the Model State
Constitution for more than 40 years that
administrative power and responsibility should be
concentrated in a single popularly elected chief
executive. There is growing recognition that the
governor, as the representative of all of the
people, should be equipped with the constitutional
status necessary to exercise constructive
leadership as the chief lawmaker and political
head of the state. (Emphasis added.)

Studies on administrative reorganization usually argue
that fragmentation of authority leads to irresponsibility; a
single chief executive, however, who 1is held directly accountable
through the electoral system, will -- as a consequence -- make
his or her administration more responsive. As one delegate to
Alaska®"s Constitutional Convention put it: the purpose of
vesting the power of the executive branch in a single person was
very basic: "we would know who to blame and <could vote
accordingly at the next election.” Such direct responsibility to
the public within the Executive Branch 1is at the core of our
nation®s system of representational democracy.

Efficiency. The operation of state government in
Alaska 1is highly unified and coordinated; our small population
both mandates and justifies this high degree of centralization,
Alaska®s attorney general, appointed by the governor as the head
of the Department of Law, 1is the legal advisor to both the

governor and other state officers. The governor and department
heads request and receive advice only from attorneys within the
Department of Law. AIl legal services are coordinated and

centralized within the one department.

Experience in other states with elected attorneys
general has shown that the governors in such states generally
hire their own attorneys to advise the governor, rather than
depend on the advice of an elected attorney general who may be of
a different political or philosophical bent than the state"s
chief executive. In addition, the heads of the various
departments within the executive branch also frequently hire
their own attorneys, Jleading to a proliferation of "in-house"
counsel to the staff of all major departments. Such counsel are
employed by executive branch agencies to give department heads a
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"second™ opinion in controversial matters where the elected
attorney general 1is known to hold opinions contrary to the
policies of the governor and his or her administration. These
"in-house™ counsel usually do not have authority to litigate, but
they do provide legal advice to department heads.

Without the centralized legal services and advice that
occurs in Alaska, agencies 1in states with elected attorneys
general rely on advice from their own lawyers and, therefore, the
states receive differing interpretations regarding the legal

issues that are daily raised. This, in turn, makes consensus on
important issues among different agencies much more difficult to
achieve. In spates with elected attorneys general, public policy

decisions by the executive branch are often delayed, to the
detriment of both the public and the legislature.

In addition, counsel for the various departments
frequently submit amicus briefs 1in litigation affecting their
department®s programs. It is not wunusual 1in states with an
elected attorney general to see four or five separate briefs
filed in a single matter, each brief representing the varying
viewpoints of the different agencies 1involved and all of thenm
purporting to represent the state®s position! IT nothing else,
this needless duplication insures that the courts and the public
are confused about the state"s policy on important issues.

The purpose of a strong, accountable executive 1is to
specifically avoid such confusion in matters of policy; the State
of Alaska must speak with one voice if its concerns are to be
heard forcefully and clearly.

Cost. Inefficiency and lack of accountability add up
to me thing: increased costs to the state. IT Alaska were
bui sned with an elected attorney general, it has been estimated
that the cost to the taxpayers of the additional 1legal counsel
the governor and various State agencies a- " _partments would
require would easily exceed $1.0 million anr

Even more costly, however, would be the expense to the
State of setting up the attorney general®s office as an
"independent” department within the executive branch. Currently,
many of the administrative services necessary and common to
running the numerous departments and agencies of the State of
Alaska are centralized, to avoid duplication of effort. If it
was determined to fully 1isolate the elected attorney general®s
office from the organizational and supervisory control of the
governor, 1in order to assure the office"s independence, it would
be necessary to provide special funds to the Department of Law
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for it to separately perform the administrative functions now
collectively administered (e.g., purchasing; leasing and supply;
personnel; duplicating services; data processing). It is
"stimated that it would cost an additional $2.5 wmillion to
provide the degree of institutional 1independence that experience
indicates 1is sometimes demanded of taxpayer®s pocketbooks 1in
states with elected attorneys general. Such a sum is an enormous
increase over the Department of Law"s current administrative
overhead of less than $725,000.

Taken together then, the cost of the additional legal
counsel required by the governor®s office and other executive
branch agencies, plus the additional administrative overhead
resulting from the creation of an independent department
approximates $3.5 million! Such is the cost that would have to
be borne by Alaskans 1if a proposal to hav an elected attorney
general were adopted by the voters. This added expense would
occur at a time of declining oil revenues and in a State where
size and population necessitates a unified administration if our
government 1is going to function cohesively and efficiently.

Political In-Fighting. The delegates to the U. S.
Constitutional Convention held a little less than 200 years ago
recognized that a strong, centralized presidency was needed to
guide a country as large and diverse as America. Similarly, the
delegates to Alaska®s much more recent Constitutional Convention
recognized that our vast State, with its disparate interests and
unique citizenry, required the unifying leadership that a strong
executive would provide.

This holds true today more than ever. The 1last thing
our State needs 1is an elected attorney general who may have a
personal or political agenda which varies from the position of
the governor. The riiction between two elected administration
officials could lead to a less responsive bureaucracy and to
debilitating executive branch in-fighting.

In the Federalist Papers, number 70, written by
Alexander Hamilton In 1783, he stated: "Energy 1in the executive
is a leading character 1in the definition of good government."
Energy, as used here, refers to the capacity of the the executive

to make a decision and carry it out. ITf you elect the attorney
general (or any other department head, for that matter), you will
deprive the governor of that energy. His energy will be directed

to the conflict within his cabinet that is generated by having an
independent voice there.
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The situation can be likened to having two governments
in one municipality, like the former City and Borough of
Anchorage or the City and Borough of Juneau. The history of
Alaska“s local governments shows that most of our major
communities have wisely consolidate”® their cities and boroughs
into one entity, so that the energy of the people that run thenm
is not spent fighting each other but in addressing the principal
problems of the community as a whole. You will deprive the
executive branch of its capacity for effective leadership if you
saddle the governor with an opponent within the system.

Experience shows that 1if the attorney general 1is an
elected official, conflict with the governor 1is 1inevitable;
rarely are vrelations cooperative and cordial. Wherever the
governor and elected attorney general have differi"? viewpoints,
opinions from the attorney general®s office will La affected by
the attorney general®s desire to be viewed in the best possible
public posture, rather than by those considerations that assist
the executive branch and the public policy 1issues it 1is
attempting to implement. An elected attorney general often has
an ambition to be the governor and may therefore be 1in regular,
fractious confrontation wici the chief executive.

While political debate is a healthy and necessary part
of our democracy, it can also be time-consuming and inefficient.
This nation®s Founders established a strong legislative branch,

with "s multitude of elected representatives, as the rightful
forum .ch political debates -- debates which generally lead
to th t age of meaningful and beneficial laws. The executive
branch, which 1is created to 1implement those laws, must -- of
necessity -- be more efficient and less debilitated by internal
debate or nothing would be accomplished. The pressing needs of

Alaskan citizens demand that the State"s executive branch remain
accountable to the people through a single elected official, not
through two (or more) officials vying for public popularity at
the expense of responsiveness and responsibility.

Inappropriate, Political Influences. Unfortunately,
the real world of politics makes it difficult for an attorney
general elected to office to be free from political pressures.
An elected attorney general 1is often criticized because, in
framing legal opinions, his or her reading of the lawis unduly
irfluenced by the current political climate within thestate and
his or her desire to give "popular™ advice.

There 1is also the <concern that an elected attorney
general is further 1inappropriately influenced by the need to be
seen as responsive to the contributors to his or her campaign for
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elected office. Even on its face it is clear that a very real
conflict exists if an attorney general 1is placed in the position
of attempting to balance legal considerations with the expressed
desires of the contributors to his or her campaign for public
office: such contributors might not be willing to provide
financial support in the next election should the office"s advice
run counter to their private interests in a particular matter.

It is thus 1important to ask: is it appropriate for
Alaska®s top legal advisor to have a constituency to which he or
she 1is responsive?

To illustrate: As you know, oil companies contribute
heavily to political campaigns 1in Alaska. Let"s assume -- for
the moment -- that Alaska elects its attorney general and, Ilike

most other elected officials, that the attorney general received
mar.y contributions from oil 1industry interests during his or her
campaign for the office. Alaska®s Department of Law recently
successfully defended from an attack by oil companies an oil tax
program adopted by the Legislature some years Dback. The
Department®s aggressive defense of the tax legislation saved the
state from having to refund a total of $1.8 billion dollars to a
number of oil companies 1

What 1if, while under an elected attorney general, the
State had lost the case? In that instance, couldn"t taxpayers
have legitimately questioned whether the case had been forcefully
and competently defended, knowirvg that the attorney general®s
campaign Tfor elective office had been heavily financed by oil
industry money? Citizens of this State must ask themselves why,
in the Jlight of such probable conflicts, there 1is mounting
pressure among certain groups and by certain individuals to place
the attorney general in such ethical binds by requiring a
political campaign for the office. Who will really benefit?

Before concluding, there are a number of matters that
are routinely vraised by critics of our current system of
government which need to be addressed.

First, because Alaska®s attorney general is appointed

by the governor, this question is often asked: "Can the attorney
general be objective in providing legal advice that might affect
the 1interest of an 1incumbent governor?"” Which 1is to say, are

those who support the status quo so naive as to believe the
attorney general doesn"t bend the law too far sometimes in giving
the nod of approval to some action by the governor who appointed
him or her to office?
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John Havelock, a former Alaska Attorney General,
recently discussed this issue. His first-hand comments are
perceptive:

Now certainly a lawyer 1is always anxious to please
his client. A client who choses a lawyer not
anxious to please 1is a fool indeed. But the
interest in pleasing lies in showing the way
through and around the [labyrinth of the law, net
in breaking it. Moreover, the attorney general 1is
counsel, to the office, not the person. Private
sector lawyers are familiar with the distinction
between counsel to the corporation and private
counsel to members of the board, the chairman or a
chief executive officer. If a governor has a
personal problem, including the possibility of
criminal or civil liability for wrongdoing, he had
better get his own lawyer. The attorney general
will not advise him. Several (probably all)
Alaska governors have sought their own counsel at
one time or another for purposes public and

private. Past 1investigations and indictments and
convictions of che state"s most powerful political
figures, not to mention the very recent

impeachment proceedings, are not indications of
weakness 1in the system but examples of how well it
works. If an elected attorney general was making
this kincl of investigation much of the public
would write i1t off as partisan politics.

The State Attorney General, like his federal
counterpart, is a direct descendant of the
chancellor Sir Edward Coke, who drove James the
First of England up the wall in the Seventeenth
Century with his firm adherence tc the proposition
that even a king ruling under divine ordination
cannot change the law. As a governmental officer,
Coke saw his loyalty as running to the Crown, not
to the person of the king, and so it 1is with
Alaska®™s Attorney General. His first duty 1is
fixed by oath - to support the constitutions and
laws of the United States and of the State. The
governor™s writ extends no further than the law
allows.

Though the public routinely supports the popular
election of judges, the attorney general, and DAs,
two to one, lawyers 1in this state oppose election
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in inverse proportion. I suspect because they can
see that the current Alaskan system produces a
style of legal services obedient to the law, not
to the appointing officer, and not to shifting
popular majorities as would more Jlikely be the
case 1f these offices were elective. Elected and
appointed attorneys general both struggle between
the duty to the [law and accountability to the
peopleand popular opinion. But the
accountability of an elected attorney gereral 1is
more problematic than that of an appointed one.
(Emphasis added.)

Practicall}" speaking, as Mr. Havelock was, it is clear
that the 1issues of public accountability and ethical conduct are
tantamount. (Remember our State"s experience during Territorial
days.) Elected attorneys general have too many masters: first,
there 1is political ambition; second, there 1is the consideration
that must Dbe given to the specific interests of their
contributors; and third, there 1is the desire to issue opinions
that are popular with the voters, decisions which are not
necessarily the right -- or best -- advice to give to the
executive.

The appointed attorney general needs only to balance
his or her advice to the governor against the laws he or she has
sworn to uphold, and 1in that manner assist the executive branch
in going about its business lawfully.

Another argument often raised in this debate is that an
elected attorney general would be an attorney "for the people.™
It is a very fundamental error to believe that an attorney
general, whether appointed or -- 1in particular -- elected, 1is an
attorney "for the people.”™ An attorney general 1is the attorney
to the executive branch (but does give advice to the legislature
and the judicial system when asked). No citizen of any state can
go up to the attorney general®s office and say: I want an
opinion on a particular matter.”™ The attorney general, whether
appointed or elected, will, of necessity, tell that citizen: "we
don"t 1issue opinions for 1individual citizens; we can only give
legal advice to state agencies.”

It is easy to be cynical and note, however, that in one
very real sense we will get an attorney "for the people” if the

attorney general 1is elected. Experience 1in other states has
shown that an elected attorney general 1is very much for the
people: as long as you are one of the people who supported the

attorney general, he or she will definitely be for you!
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But do citizens want or really deserve a partisan
attorney general? Although elections for attorneys general are
usually called "non partisan,” just as many mayoral elections 1in
Alaska are '"non partisan,”™ the need to conduct a political
campaign creates a partisan atmosphere ttv't only the most naive
would fail to acknowledge.

Nevertheless, it is also crue, nationwide, that the
state attorney general has become much more of a public advocate.
Since the early 1970°s 1in almost every state, 1including Alaska,
the office of the attorney general has broadened the scope of its
authority to include a range of activities that are firmly rooted
in public advocacy and are now considered by the public to be a
normal part of an attorney general®s responsibilities. Offices
previously content to serve merely as 1in-house counsel and
advisors to executive branch officials have become more involved
in consumer protection cases, anti-trust investigations, and
intervention in utility rate cases.

It is no doubt the increase in these advocacy functions
which has given rise to the impression that the attorney general
is the "people®s attorney." And while it appears that the
attorney general is less a "company"” person when cast in the role
of advocate protecting the public®"s interest, it is no less true
today than fifteen years ago that the attorney general 1is first
-- and foremost-- counsel to the executive branch. Because,
however, governors (and, hence, governments) respond to the
demands of citizens and citizen 1interest groups, the growth in
consumer advocacy within Alaska®s own Department of Law reflects
effective, responsive public policy at work in the executive (and
legislative) branch.

In closing, let's remember that the delegates to
Alaska®™s Constitutional Convention framed our Constitution along
the 1lines of the federal Constitution because of the proven

strength of the U. S. Constitution. A strong executive makes for
a centralized and efficient government that is directly
accountable to the people. Before amending Alaska®s Constitution

to provide for anelected attorney general, citizens should
question what benefits will actually derive to the public from
politicizing the office of the attorney general while forcing
expensive and divisive realignments within the executive branch.

And it isn"t as if the public had no say 1in the choice
of the State"s attorney general: the individual selected for the
job in Alaska is appointed by a governor who 1is elected statewide
by the voters, a governor whose political agenda has just been
given the stamp of approval by the electorate. The appointment
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of the attorney general must then be confirmed by the Legislature
in joint session (a total of sixty men and women, also elected by
the people). Confirmation hearings are held; the public gets a
chance to hear about the person designated to serve as the
attorney general; the Legislature can reject the appointment.

Surely the checks and balances are there. Surely the
decision of the Founders in 1787 and Alaska®s own delegates 1in
1956 deserve to be respected for the decisions they reached.
Only substantial public need <can jJustify amendments to our
Constitutions. In this 1instance, I believe political whim or
convenience should be turned down. Alaska 1is fortunate to have a
strong executive form of government, and 1| believe we should keep
it that way.

Please do not hesitate to contact me 1if you have any
guestions concerning this matter or if 1 can be of further
assistance.

Sincerely yours,

Harold M. Brown
Attorney General

HMB/glg



8845 Gail Ave.
Juneau, Ak. 99821
2-26-86

Senators DeVries, Abood, Faiks, Rodey & Ray
Alaska State Legistlature

Pouch V (MS 3100)

Juneau,Alaska 99811

Dear Senators:

My Wife and 1 support CS for Senate Joint Resolution #9.

We need the chef"s and balance that having an elected AG
would provide.

We ask you to vote for this bill when it comes to the floor,
and to advise any other senatorswho need to know, of our
opinion.

IT this bill comes to a vote, we would request our own
Senator, Bill Ray, to kindly send us a list ofall the

senators and how they voted.

Thank you.

Mr. Mrs. David-"Lewis



P.O. Box 211248
Auke Bay, Ak. 99821
2-26-86

Senator Patrick Rodev
Alaska State Legistlature
Pouch V (MS 3100)
Juneau,Alaska 99811

Dear Senator Patrick Roday:

My husband and 1 are asking you to vote for CS for Senate
Joint Resolution #9.

We feel it is iImperative that the AG become accountable to
the people, 1if Alaska is to be the representative government

that our U.S.Constitution promises us we are to live under.

We respectfully request a reply as to how you have voted or
intend to vote if thiB bill comes to the floor this week.

Sincerely,

OWir-YhU> d hfayn M ti

Mr. & Mrs. C.Dale Miller



February 15, 1986

PEOPLE CHOSE A.G.

Governor Sheffield"s efforts during the last session to get approval
from the legislature of his choice for Attorney General <cost the people
untold thousands 1in cash as well as wunknown time (money) diversion by

the legislators from considering productive legislation.

The legislators should receive salaries in excess of the salaries re-
-ceived by those of the judicial branch, however, their valuable time
should not be wasted on things the people can do, such as, selecting

an Attorney General and other judicial officers.

A people-selected Attorney General would certainly attach sufficient
importance to the job to complete his term and such selection would

not distract the legislature from the work only it can do.

The persons seeking voter approval as Attorney General that have no
ambition to consider some future higher office or other self improve-

-ments will probably be rejected by the voters as dead-bats.

Sincerely,”

Leonard FE/. Moffitt
Box 748

Palmer, Alaska 99645
7.45-3384



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

RevisionDate : 2110/86

REQUEST . FISCAL DETAIL
Bill/Resolution No.: SJR 9 Agency Affected: Department of Law
Title : "...relating to the election of 3R U . Legal Services, Prosecution,
the attorney general.” Consumer Protection
Sponsor:  Sen. DeVries Components: Leg. Svcs. Opns., Admin.
Requestor: Senate Judiciary Committee & Support, Leg. Svcs. P.P.,
Date of Request: February 19. 1986 Prosecution - Admin. & Support
EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)

GENERAL FUND * * *
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS

FULL-TIME * * *
PART-TIME
TEMPORARY

ANALYSIS : Attach aseparate page ifnecessary

* Because expenditures would not begin until the latter part of FY 89 , actual costs cannot
be determined at this time. Please see the attached analysis.

~ It is not clear from the resolution whether an incumbent or newly appointed attorney general,
appointed prior co the first Monday in December, 1988, could assume independent status if a

constitutional int, confAring such status is approved in 1986.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. SJR 9

his resolution provides for a ballot proposition that
would, . approved by the voters, amend the state®s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®s organizational and supervisory controls
over any function or unit of government headed by the attorney
general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and
the Office of Management and Budget on behalf of the governor.
The controls are exercised by requiring that other departments
obtain OMB"s and Administration®s approval for: purchasing,
leasing and supply; professional services contracting,
duplicating services; personnel administration and labor
relations; equal employment opportunity programs; data
processing, information management and telecommunications
services; records management; preaudit accounting services; and

budget preparation and budget management. In an Executive Branch
agency, a temporary clerk may not be hired without inter—
departmental approval. Likewise, a single file cabinet may not

be purchased, nor may a single telephone line be ordered without
such approval.

It will be very expensive for an elected attorney
general to provide all or most of these services in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional services contracting; purchasing, supply and leasing,
data processing; and budget preparation and management, would
have to be provided in-house if the attorney general ® functions
are to be at least reasonably free of the governor®s supervision.

Additional costs, expressed in FY 85 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to forego a part of th5% independence, the
savings would only amount to 20 or 30% of th” total cost because
of the necessity to retain in-house control over the essential
support services that would determine an independent department®s
freedom of action.

Non-salary costs include anticipated space rental of
6,000 sq. ft. for the additional staff of 33 at $2.00 per sq.
ft., per month, plus 2,000 sgq. ft. each, for records management



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. SR 9

and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,
per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per itenm. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $25,000 for personnel system printing. Word
processors will cost $14,500 each for a total cost of $72,500.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $95,000. Duplication
equipment will cost approximately $170,000. DP costs will
probably total about $150,000 for computing time and storage and
about $150,000 for existing systems program maintenance.

The total additional cost of $2,554,937 1is an enormous
increase over the department®s current administrative overhead of
$424,600 projected for FY 86. It is, however, part of the price
that will probably have to be paid if the proposal to have an
elected attorney general is adopted by the electorate during the
1986 general election.

. Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be-the proliferation of special counsel on the
staffs of major departments. Historically, such counsel have
been employed byexecutive branch agencies to give department
heads a "second" opinion in controversial matters in states
having an elected attorney general. Such counsel usually do not
have the authority to litigate, but they do provide legal advice
to department heads and submit amicus briefs in litigation
affecting their department®s programs. It is not unusual in
these states to see four or five separate briefs filed iIn a
single matter, 1iIn- addition to the-attorney general®s brief,
representing the varying viewpoints of different agencies. Costs
for just a single special counsel, including secretarial
assistance, total about $150,000 per year in 1985 dollars.
Although it is impossible, at this time, to accurately say how
extensive the use of in-house counsel will be i1f there 1is an
elected attorney general, the additional cost for such counsel
could easily exceed $1.5 million annually, within just a few
years.



Function

Director"s Office

Personnel

Property/Supply

Finance/Accounting

(1)
1)
€9

TIT

1)
(2)
1)
(2)
1)
€9

W)

1)
€9
(€9
€9

“4)

€9
(1)
(2)
€9

TF)

Positions

Budget Analyst R19
Admin. Officer R17
Clk. Typist RS8

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk R10

Clk. Typist RS

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS8

Finance Officer R21

Acct. Supervisor R16
Acct. Clerk R10
Clk. Typist RS8

Salary/
Benefits

51,365.
44,923.
27,143.

T23,431i

58,195.
42,103. X 2
48,107.
33,820. X 2
30,284.
27,143.

315,575.

58,195.
48,107.
42,103.
27,143

5388

58,195.
42,103.
30,284. X 2
27,143.

188,0009.

Other Position Costs

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equ p.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

2,500.
24,100

5,400.

4,500.
18,100.

54,600.

10,000.
54,200.
14,400.
12,000.
24,100.

TT4T715TL

7,500.
19,600.
7,200.
6,000.
19,300.

59 ,600.

5,000.
33,100.
9,000.
7,500.
15,700.

70,300.

Total

178,031."

430,275

235,148.

258,3009.



Records Management

(1) Records Analyst R18 48,107.
(1) Records Supervisor R15 39,415.
(1) Records Handler R12 33,820.

(2) Microfilm Operators R10/R14
30,284./37 ,005.

Data Processing/Communications

Duplication Svcs.

TOTAL

©)) 188, "631.
(1) DP Mgr. R23 65,742.
(1) Programmer Analyst R17 44,923.
(1) DP/Comm. Sys. Supvr.RI8 48,107.
(1) CIk. Typist R8 27,143.
4 1 185,915.
1
(1) Duplication Mgr. R19 51,365.
(1) Printing Tech. R17 44 ,923.
(2) Machine Operators R12 33.820.
1 it
1 1 *oi
4) . 163,928.
i1
(33) 1,341,037.
1 I
[
A

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time
1t .
e 1

-t |

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip®, -one-time
i 111 ,/n 1

* <, »

|, S

| oi > ii

1;80Q.
81,200.
9,000.
7,500.
105,000.

204,500.

7,500.
319,900.
7,200.
6,000.
56,100.

396,700.
1,000.
74,500.
57,200.
6,000.
174,800.

313,500.

1,213,900.

393,131.

582,615.

477 ,428.

2,554,937..
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Revision Hate:
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Title:".. .relating to the election Program Category Affected: Gen. Govt.,
of the attorney general."” Admin, of Justice. Public Protection
Sponsor: Sen. DeVries BRU, Program or Subprogram(s) Affected:
Requestor ®ffice of the Gov./OMB Legal Services, Prosecution. Consumer
Date of Request: April 22, 1985 Protection .

EXPENDITURES/REVENUES:
FY 8b FY 86 FY 87 FY 88 FY 89 FY 90

OPERATING |
i UO pE.nau;»AL StRVICES

200 TRAVEL

300 CONTRACTUAL

A00 SUPPLIES

500 EQUIPMENT -
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FEDERAL FUNDS
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TEMPORARY
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SJR No. 9 4123185

Analysis

This resolution provides for a ballot proposition that
would, 1if approved by the voters, amend the state®s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®s organizational and supervisory controls
over any function or unit of government headed by the attorney
general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and
the Office of Management and Budget on behalf of the governor.
The controls are exercised by requiring that other departments
obtain OMB®"s and Administration®s approval for: purchasing,
leasing and supply; professional services contracting¥*,
duplicating services; personnel administration and labor
relations; equal employment opportunity programs; data
processing, information management and telecommunications
services; records management; preaudit accounting services; and

budget preparation and budget management. In an Executive Branch
agency, a temporary clerk may not be hired without inter —
departmental approval. Likewise, a single file cabinet may not

be purchased, nor may a single telephone line be ordered without
such approval.

It will be very expensive for an elected attorney
general to provide all or most of these services in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional services contracting; purchasing, supply and leasing”
data processing; and budget preparation and management, would
have to be provided in-house if the attorney general®s functions
are to be at least reasonably free of the governor®s supervision.

Additional costs, expressed in FY 85 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to forego a part of this independence, the
savings would only amount to 20 or 301 of the total cost because
of the necessity to retain in-house control over the essential
support services that would determine an independent department®s
freedom of action.

Non-salary costs include anticipated space rental of
6,000 sq. ft. for the additional staff of 33 at $2.00 per sq.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month.



per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $25,000 for personnel system printing. Word
processors will cost $14,500 each for a total cost of $72,500.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $95,000. Duplication
equipment will cost approximately $170,000. DP costs will
probably total about $150,000 for computing time and storage and
about $150,000 for existing systems program maintenance.

The total additional cost of $2,554,937 1is an enormous
increase over the department®s current administrative overhead of
$424,600 projected for FY 86. It is, however, part of the price
that will probably have to be paid if the proposal to have an
elected attorney general 1is adopted by the electorate during the
1986 general election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be the proliferation of special counsel on the
staffs of major departments. Historically, such counsel have
been employed by executive branch agencies to give department
heads a "second™ opinion in controversial matters in states
having an elected attorney general. Such counsel usually do not
have the authority to litigate, but they do provide legal advice
to department heads and submit amicus briefs in litigation
affecting their department®™s programs. It is not unusual 1in
these states to see four or five separate briefs filed in a
single matter, 1in addition to the attorney general®s brief,
representing the varying viewpoints of different agencies. Costs
for just a single special counsel, 1including secretarial
assistance, total about $150,000 per year in 1985 dollars.
Although it is impossible, at this time, to accurately say how
extensive the use of in-house counsel will be if there is an
elected attorney general, the additional cost for such counsel
could easily exceed $1.5 million annually, within just a few
years.



Function

Director"s Office

Personnel

Property/Supply

Finance/Accounting

1
M
@

13T

1)
(2
oy
(2)
1)
¢y

717

1)
M)
1)
€9

“4)

@
1)
(2)
€9

75)

Positions

Budget Analyst R19
Admin. Officer R17
Clk. Typist RS8

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk R10

Clk. Typist R8

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS8

Finance Officer R21
Acct. Supervisor R16
Acct. Clerk R10

Clk. Typist R8

Salary/
Benefits

51,365.
44,923.
27,143.

123,431.

58,195.

42,103. X

48,107.

33,820. X

30,284.
27,143.

315,575.
58,195.
48,107.

42,103.
27,143

175,548.

58,195.
42,103.

30,284. X

27,143.

188,0009.

Other Position Costs

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-ti”“e

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

2,500.
24,100

5,400.

4,500.
18,100.

54,600.

10,000.
54,200.
14,400.
12,000.
24,100.

114,700.

7,500.
19,600.
7,200.
6,000.
19,300.

59,"6(50.

5,000.
33,100.
9,000.
7,500.
15,700.

70,300.

Total ~

17871517

430,275

235,148.

258,3009.



Records Management

(1) Records
(1) Records
(1) Records

Analyst R18
Supervisor R15 39,415.

Handler R12

48,107.

33,820.

(2) Microfilm Operators R10/R14
30,284./37,005.

T3r

Data Processing/Communications

Duplication Svcs.

TOTAL

(1) DP Mgr. R23

(1) Programmer Analyst R17
Sys. Supvr.RI8
Typist R8

(1) DP/Comm.
(1) CIlk.

“

(1) Duplication Mgr. R19

(1) Printing Tech.

(2) Machine Operators R12

W)

(33)

R17

188,631.

65,742.
44,923.
48,107.
27,143.

185,915.

51,365.
44,923.
33,820.

163,928.

1,341,037/,

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

1,800.
81,200.
9,000,
7,500.
105,000.

204 ,500.

7,500.
319,900.
7,200.
6,000.
56,100.

396,700.
1,000.
74 ,500.
57,200.
6,000.
174 ,800.

313,500.

1,213,900.

392,131.

532",615.

477,428.

2,554,937.
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Original sponsors: Devries, Abood,

Faiks and Rodey

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE JOINT RESOLUTION NO. 9 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
Proposing amendments to the Constitution
of the State of Alaska relating to the

election of the attorney general.

IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALAS. *:
* Section 1. Article 111, sec. 23, Constitution of the State of Alaska

is amended to read:

SECTION 23. REORGANIZATION. (a) Except as provided in (b) of
this section, the [THE] governor may make changes in the organization
of the executive branch or in the assignment of functions among 1its
units which he considers necessary for efficient administration.
Where these changes require the force of law, they shall be set forth
in executive orders. The Jlegislature shall have sixty days of a
regular session, or a full session i1f of shorter duration, to disap—
prove these executive orders. Unless disapproved by resolution con-—
curred in by a majority of the members 1in joint session, these orders
become effective at a date thereafter to be designated by the gover—
nor.

(b) The governor may not make a change in the organization or

function of any unit of the executive branch which 1is headed by the

attorney general.

* Sec. 2. Article 111, sec. 24, Constitution of the State of Alaska is

amended to read:

SECTION 24. SUPERVISION. Except for any unit of the executive
branch which 1is headed by the attorney general, each [EACH] principal
department shall be under the supervision of the governor.

-1- CSSJR 9(Jud)



* Sec. 3. Article 111, sec. 25, Constitution of the State of Alaska is
amended to read:

SECTION 25. DEPARTMENT HEADS. The head of each principal de—
partment shall be a single executive unless otherwise provided by law.
The head of a principal department [HE] shall be appointed by the
governor, subject to confirmation by a majority of the members of the
legislature in joint session, and shall serve at the pleasure of the
governor, except as otherwise provided in this article with respect to
the lieutenant governor and the attorney general [SECRETARY OF STATE].
The heads of all principal departments shall be citizens of the United
States.

* Sec. A. Article 111, Constitution of the State of Alaska 1is amended
by adding new sections to read:

SECTION 28. ATTORNEY GENERAL: QUALIFICATIONS. There shall be
an attorney general. The attorney general shall be at least thirty
years of age and a qualified voter of the state. The attorney general
shall have been a resident of Alaska at least five years immediately
preceding the Tfiling for office and shall have been a citizen of the
United States for at least seven years. The attorney general shall be
licensed to practice law in the state and shall possess additional
gualifications prescribed by law.

SECTION 29. ELECTION OF ATTORNEY GENERAL. The attorney general
shall be chosen by the qualified voters of the state at a general
election. The candidate receiving the greatest number of votes shall
be attorney general.

SECTION 30. LIMIT ON TENURE. A person who has been elected
attorney general for two full successive terns 1is not eligible to hold
that office until one full term has intervened.

SECTION 31. VACANCY. In case of a vacancy in the office of

CSSJR 9(Jud) -2-
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attorney general for any reason, a successor shall be elected for the
remainder of the unexpired term at the first general election occur—
ring not less than six months after the office becomes vacant. The
governor may appoint a qualified person to fill the office between the
date it becomes vacant and the date it is filled by election.

SECTION 32. COMPENSATION. Tne compensation of the attorney
general shall be prescribed by law and shall not be diminished during
the term of office, unless by general 1law applying to all salaried
officers of the state.

SECTION 33. DUTIES. The attorney general shall be the legal
adviser of state officers, shall represent the state in all civil
actions 1in which the state 1is a party, shall prosecute all violations
of state law, and shall perform other duties prescribed by law.

SECTION 34. ELECTION AND TERM OF ATTORNEY GENERAL. The first
election for an attorney general required by the constitution to be
elected shall occur at the first general election occurring after the
office 1is established under the constitution. IT a vacancy occurs in
the office of attorney general before the first general election held
after the office 1is established under the <constitution, the office
shall be filled under the lav; as it existed before the office was
established under the constitution. Except as otherwise provided 1in
the constitution, the term of office of attorney general required by
the constitution to be elected begins at noon on the first Monday in
December following the general election for that office and 1t expires
at noon on the first Monday in December four years later.

Sec. 5. The amendments proposed by this resolution shall be placed

before the voters of the state at the next general election 1in conformity

with

tion

art. XIl1l, sec. 1, Constitution of the State of Alaska, and the elec—

laws of the state.

-3- CSSJR 9(Jud)
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Table 19

STATE ADMINISTRATIVE OFFICIALS: METHODS
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Alab, CE CE CE *CE ¢
Agoama - G CE o) G &)
ANEong, - KE e G G
Caillyma.. CE CE CE CE CE
irdu ... CE CE CE CE
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CE
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Table 6

ATTORNEYS GENERAL AND SECRETARIES OF STATE:
QUALIFICATIONS FOR OFFICE

Attomeys Genera: Secretaries of Slate
Ntlsl néhep
. U.S. Licensed lal U.S. State o
State g.r . Minimum  gitizen rsﬂent Qualified @ orne[y ar Minimum  gitizen rsﬁem Qualified
otherjurisdiction at' ﬁ/eant yeant SUter ean fyeant ate eant eant -0ter
Alabama 3 7 5 % a
Alaskn.. a %) (f(} fa) (aa)
Arizona IS to 5
Ar k?nsas ) a a a'h) a :{b
California.... 1 a ) *«c) b
Colorado... . 2% a g a 23 a 2 a
Connecticut . A a mos. a 10 10 il a a a
Delav(\{are.... . o,
Florida... 0 a 1 a 5 g 30 a 7 a
Georgia. 5 10 6 a 1 5 10 b *o.
H a
Haa % Kl a 21 * a a %%) (g) @) )
' (Jilna(r)]g 5 3 : ab) a . S ! ‘ofb)
i . ¢ a
ansas... a a *bh)
entuc Fé) 2 8 2 30 4 2
Loulsiana 5 5 a 5 3 5 5 5 a
aine.....
aryFand ..... to o), W0 10(d)
achusetts. a 5 a a a 18 a a
a%& 18 a §8 gs s a a a a g[] days  #fb)
nnesota 2 3'mos a?s a il a a a
1SSISSIPPL... 26 a 5 a "5 5 25 5 5 a
Missourl..
ontana 5 a # 5 50 % 2 2
brask 21(0 d a a e
fvada. Ho s a(d) i ) ; &
ew Hamp a a .t
W Jersey... 15(0 a a a
ew MetJco 38 a 5 a 30 a 5 a
a 5 > .
il a days a %1 a i a
Ji ) a a b Ndays a
18 0days 30days a . +h)
3 a 10 a 3l a 10 *
"R S I S .
18 30days  30days a o 18 30days  30days @
B ) i I e
a a o) a a
a a a L a
25 a a
Vermont. ! ? a @ () 4 b)
Vir * b a
Wagm t a a a‘(b a a a a
i (\)/'}Eglf;nr}a 5 3 d ! " Booa S 20
Wyomlnng " a r 4 % . a a
AmerlcanSamoa a a a a
N.A. N.A. NA. N.A. N.A. N.A. a a a a
Northern Manana IS... 5 21 a a a a
Puerto Rico,..... 21(e) «m +d)
Vlrgm A — a h (a) (a) @) (a)
A Not ava|lable CI) Imglled SJ] ehshe attornejy ggneral must represent the state in ail
E ?secr tary of Hate. Iegg matters and, therefore, must™be an atfrney Tob ea‘] attorney in
Althoug (ere may be no specific requnement or m|n|mum a? N ras aand Puerto Rico, 'one must be at

eas
S, cltizen, it can be inferred that the individya) must be 18 lied, since the attorne eneraJ must %e a practicin attor
andua Ué citizen since he or she mu" be a quali eJnvoter X(?gmon an torEB an attogne¥ in New J r” ? e at Ieast It qéearso y
some st tesgave readeEFey e m[ememsto bea%ualmed von  ind these 0) These quall jcations took effect for t e |rstt|meW|tht attorney

can pe foun ications for V eneral enteri n 1981,
ﬁ No, statute sﬁechcally refmyrest is, but the S?ate Bar Act can be g gw? MustB %(?mltted to practice before highest court of a state or ter-
co ualification. r
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Table 9

PROSECUTORIAL AND ADVISORY DUTIES

lien

Issues advisory opinions
: c
3 g 1 ils B Y
S Voo T me fi
St% aslsist su;ferséde 23 X 1 ec < L1
ca ocal . C5 CF a
prosecutor prosecutor fil £ £ ea Oia
AD A X * X . X X
AI%) AU) * X X X X X
B, B * X X t X X »-.
D * X X X X X X
ABD A J X X X X X X
* X * X X X X
D.F(b) B h . § % § §
o) oV XX x X
tﬁ * X X X X X
ABDF b’ e« X X * Q0 X X
. AG * X X X' X X *
AB A S S S S . S
I PR T
o + X e X WX
AF ir X X X X X X
B.B.F G. * * X X X X
D G * X X X X X X
A A * X o X X X X
B.CD B.C t X X X X X X
' X X X X X X
A.8.8.D.E a.bAc.e X X Q. % 2 A %
Ao : D S T
: S T B S
Om
B.CD. * X X X
A BG(-:P)D F gA(FZ . )?(C) ))(( & g g
A ' X TR A L A
AD A,B%.G * % X X X * X
D B * X X X X X
0 B I VU S R
D Ir X A X X
AD a X X X ) <)
F B.C ¥ o) X X 8 ; QV_ o ¥y
B.C B.C * X X X X X X
B.D B X A X e ()
D G * ul. r\ < A
D * X , ! | .
AD a’ R S R I oo
A A * X X X % X X
X X &
Lo b v
hE K v ¢ 9w
¥ X X X X X X
B'@'F E * X X X X X X
T T T T B
B.D Sl X X X X
X X X X X X
oo T3 bbb
1A.'E, - X XX X X
3 No local prosecun(? rosecutor
OL}”vhen Tequest rhx rnororfe lature.
e egislativ ea ers Cqunyorto glsature as a whole.
0 eonnectlon with !ur{y
} ill prosecute as a att Lactlce when requested
af oPcurhent ur|sd|ct|on wit st?tes :1[ g
f i N? egal authority, but sometimes informally reviews laws at request
0 ature.
eneral. (ﬁg| tﬁe governor removes the district attorney for cause.
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Table 10

ATTORNEYS GENERAL: CONSUMER PROTECTION ACTIVITIES
AND SUBPOENA AND ANTITRUST POWERS

Mat Mar We tate Admlnls ters
commence commen(fe consumer- Handies  Subpoena
Stale g_r ) vl enmtno atory protection conSLfrner o7en
other jurisdiction pi-oceedmgs  proceedings a encies  ‘programs  Complaints (at
a 0 a a .
. a a a a a
a a a
a a a a
a X, a a
a a a a a
. a «
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a a a a
* a a a
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g é (1011 - a a a a a .
outh Carolina. " a a a a a
South Dakot a a a a .
Tennessee.. a a o (c a a a
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Virginia...... a o (c a -(0 .
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LT — a a a a a
WYOMING vt a a a
AmeHcan Samoa a a a a
Northern .Marian a a a a a a
Puerto Rico... a a a *(e) afe) a
Virgin Islands. a M a a
|_¥ ¢) When permitted tﬂ intervene.
A—Has parens Patrlae authority to commence suit* on behalf of con- d Attorney general has exclusive authonty.
sumers Jn state antitrust dama eact|oH5| state courts. % Lim
B—May initiate damage ac state |n state courts. At

ﬁmnso (Peha
C—May commence cfiminal proceedings
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(b) O%Iyunder Rule 23 of the Rules of Civil Procedure.
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Table 11

ATTORNEYS GENERAL: DUTIES TO ADMINISTRATIVE AGENCIES
AND MISCELLANEOUS DUTIES

Duties to administrative agencies

dycts
?lﬂ?atlon
C t i
V. C
u5 3 E ﬁ J 5
Appears < a b
| e 1 sl N
Series us state in E St
State or . counsel criminal . k fa I I
Otherjurisdiction ~ for state appeels ) o -S"
. . . <& 9 . .
. ABC ) * . « 9 a (b)
A B.E c.d) o * * 9 .
. A'B. a] * * * * ¥
* * . 9 9 * &
. A B. * 9 . LN
B i LA T
. A.BC * (a . 9 9 9 *
. A BC a * 9 m 9 9
A.B.C h.c) . 9 9 9 9
. AB ) 9 9 * 9 0
. AaC ) * 9 * 9 9
. A.B*C * 9 « 9 9 9
. A B.E * * 9
A B. < € * a * 9
. A/B.C * * 9 9
7 P O B
ARG ) 2 3 >
A B.C * * * 9 o) o .
i"Maisachusetu... . A.B.C C. * * 9 . * *
u>4flc?16|l an. . A E E Bcg; ¥ 9 9 . *
~Minnesot A B c) ¥ * 9 * 9 o
" mMississipp A. B.C * * * 9 . 9
AMISSOUTT... A.B.C * + * * *
tXontana. . A B * * * 9
MEE PO S
A B C d * 9 * Y 9 *
A B.C 3 * 9 * * * *
. ABC * * . * .

New Me ico . A B. * * * * 9 .
% A B.E :m * 9 ¥ * .
wN rtﬂ% Lolm A B.C 24 * * * . *(b)

PNl ota... . A B.C «b) * * 9 ol 9
. A.B.C * * 9 . 9 *
A. B. &b * * 9 * 9 9
A. B.E * o * . 9 9
A. B, C e * * 9 9 .
A8 ¢ Oigl £ g T e
WAouthCarollna.. . AB.C *d 9 . 9 *
Uswutb Dakota A B.C ¥ * . ¥ )
fennessee A B.C *93 * * 8 * 0((5)
ﬁ A B.C *<e * * * 9 9
Ur|a . A BC 3 * * 9 9 9
Arnnont . ABC o (b * * * 9 9 *h)
V|r%nja . A BC *(3) * * * 9 9 .
}7\)19 . ABC *<en * * 9 9 9 W
wWes |?|n|a . A B.C » % * * 9 «( 9
bconsin . A B.C ~% » . 9 9 9 L)
b Wyomlng ........ . AB.C *<y 9 * * 9
rican Samoa.,..... A B . * * *
%enn Mapl]anals A B'.g *<(<?>) * 9 . ?
ue[ oR A B.C x * 9 9 9 *.
Virgin IsIands ............ A.B.C(h) * * 9 9 *
Aey: A— Defend sute law whenchallenged on federal constitutional In certain cases onIY
ﬂ{f F When asswtmg the Tocal Prosecutor in the appeal.
B—Co uct t|gat|0n on behalf of sute in federal and other Cagezra]% eacro?thsOWr? Iscretl
e
C— Prosecute act|ons against another state in U.S. Supreme If auth 0”?18(1 bg/ Hl ‘
ecause. there are. no h)c% mose}c% 2\
%n& in ede r}] XCept in cases in whic ttorney is representing the
(@) Attorney genera as exclusivejurisdiction. Co mment of the Virgin Islands.

161



8 44.21.420 Alaska Statutes 8 44.21.440

() The commissioner of administration may

(D adopt regulations that the commissioner considers necessary to
implement AS 44.21.400 — 44.21.440;

(@ report on the operation of the office of public advocacy when
requested by the governor or legislature or when required by law;

(31 solicit and accept grants of funds from the federal government
and from private foundations, and allocate or restrict the use of those
funds as required by th grantor. (8 1 ch 55 SLA 1984)

Sec. 44.21.420. Employment of office personnel, (@ The com—
missioner of administration may employ guardians ad litem, public
guardians, clerical staff, and other assistants that the commissioner
determines are needed to perform the duties set out in AS 44.21.410.
Employees under this subsection are in the classified service under AS
39.25.100.

() The commissioner of administration may employ attorneys
needed to perform the duties set out in AS 44.21.410. Attorneys
employed by the commissioner of administration in the office of public
advocacy are in the partially exempt service under AS 39.25.120.

(cl The commissioner of administration may contract for services of
court-appointed visitors and experts needed to perform the duties set
out InAS 44.21.410. The commissioner may contract with attorneys to
provide legal representation, and with other persons to provide guard—
ian ad litem services, as needed to perform the duties set out in AS
44,21.410. The commissioner may determine the rate of compensation
for contractual services, taking into account the time involved, the skill
and experience required, and other pertinent factors. (8 1 ch 55 SLA
1984)

Sec. 44.21.430. Attorneys engaged by public advocacy office,
(@ Only an attorney admitted to the practice of law in this state may
be employed or retained under contract by the office of public advocacy
to provide legal representation.

() An attorney employed by the office of public advocacy may not
engage in the private practice of law unless the attorney provides
services to the office as an independent contractor. 8 1ch 55 SLA 1984)

Sec. 44.21.440. Conflicts of interests. Services and legal rep—
resentation rendered by the office of public advocacy, whether per—
formed by a person under contract or by an employee of the office, shall
be provided in a manner that avoids conflicts of interests. (8 1 ch 55
SLA 1984)

Chapter 23. Department of Law.

Section Section

10. Attorney general 50. Employment of attorney to appear
. Duties , before distant court

30. Promotion of uniform laws 60. D|scover¥ of information_ and data

40. Records, reports and recommenda- from transportation business

tions on uniform laws

8 44.23.010
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8§ 44.23.010 State Government 8§ 44.23.020

Sec. 44.23.010. "ttorney general. The principal executive officer
ofthe Department ot Law isthe attorney general. (89 ch 64 SLA 1959)

Collateral references — 7 Am, Jur TACJS. Attornesy General, § Let seq.
2d, Attorney General, 8_1 et seq.; 72 Am 81A C.J.S. States, S 61.

Jur. 2d, " States, Territories and

Dependencies, § 62.

Sec. 44.23.020. Duties, (@) The attorney general isthe legal advisor
of the governor and other state officers.

(b) The attorney general shall

(@ bring, prosecute and defend all necessary and proper actions in
the name of the state for the collection of revenue;

12) represent the state in all civil actions in which the state is a
party;

(3 prosecute all cases involving violation of state law, and file infor—
mations and prosecute all offenses against the revenue laws and other
state laws where there is no other provision for their prosecution;

(@ administer state legal services (including the furnishing of
written legal opinions to the governor, the legislature, and all state
officers and departments as the governor directs), and give legal advice
on a law, proposed law or proposed legislative measure upon request by
the legislature or a member of the legislature;

(G) draft legal instruments for the state;

(6) make a ~eport to the legislature, through the governor, at each
regular legislative session

(A) of the work and expenditures of the office, and
(B) on needed legislation or amendments to existing law; and

(7) perform all other duties required by law or which usually pertain
to the office of attorney general in a state;

(8) prepare, publish and revise as it becomes useful or necessary to
do so an information pamphlet on landlord and tenant rights and the
means ofmaking complaints to appropriate public agencies concerning
landlord and tenant rights; the contents of the pamphlet and any
revision shall be approved by the Department of Law, division of con—
sumer protection, before publication. (89-1-5 ACLA 1949; am &1 ch
128 SLA 1959; &9 ch 64 SLA 1959; am 81 ch 8 SLA 1976)

NOTES TO DECISIONS

Powers and duties are those common |aw. Public Defende A&]EHCE
ascribed ot common law. — This section SupenorCourt Sup. C Of 1740 (File
indicates that the office. of the attomey  No. 2071), 534'P.2d 947 (1975
general Is to function with, those powers  Under the common Iaw an attorney
nd duties normally ascribed to it at general is empowered to bring any



8 44.23.030 At \ska Statutes « 44.23.030

action which he thinks necessary to

protect the public interest, and he "os-
sesses the corollary power to make any dis-

Po,smon of the state’s litigation which he
hinks best. Public Defender Aqenc]y_ V.
Superior Court, Sup. Ct. Op. No. 1140 (File
No. 2071), 534 P.2d 947 (1975),
Authority to sue for restitution for
defrauded " land purchasers. — The
state has the authority to bring suit in the
Publlc Interest on the Dasis of common-law
raud to obtain restitution for defrauded
land purchasers. State v. First Nat'l Bank,
SuB). Ct. OB. No. 2591 EFlIe Nos. 5006,
51 7f)]. 660 P.2d 406 (198 2 ,
What control over state's legal busi-
ness Includes, — D'-oretionary control
over the legal business of the sfate, hoth
civil and criminal, Includes the initiation,
Prosecutlon and disposition of cases, Pub-
ic Defender Agen 5 v.. Superior_Court.
Suzo. Ct. O?. N 0.'1140 (File No. 2071), 534
P.2d 947 (1975).

Discretion not sub{e,ct to judi* iat
review. — When an act is committi 1 0
executive discretion, the exercise of 'l.at
discretion within constitutional bounds Is
not subject to the control or review of the
courts. To interfere with that discretion
would be a violation of the doctrine of sepa-
ration of powers. Public Defender Agencx
V. _SURFTIOT Court, Sup. Ct. Op, No."114

(File No. 2071). 534 P.2d 947 {1975).

Collateral references. — 7Am.Jur. 2d
Attorney General, S 9 et seq.

TA C.J.S. Attorney General, § 7 et seq.
_ Waiver by atto,rne)é Reneral of state’s
arﬂ(%unlty from suit. 42 ALR 1484: 50 ALR

Power of attorney general as to compro-

Although the supreme court has juris-

diction to"entertain a case and to find the
existence of legal authority, it does not
have power to tontrol the éxercise of the
attorne¥ eneral’s discretion as to whether
he will take action In any particular cases
of contempt for nonsupport. Public
Defender Agencv v, Superior Court, Sup.
Ct, Of' No. 1140 (File No. 2071), 534 P.2d
7 (1975).

94
Court ma¥ not order prosecution of
contempt for nonsupport. — The
authority to proceed under this section
does nof empower the court to order the
attorney ?eneral to prosecute any partic-
ular gon emept for nonsugrport. ublic
Defender Agencv v, Superior Court Suzo.
Ct. Op. No. 1140 File No. 2071), 534 P.2d
947 (1975). o

_Contempt of support order is viola-
tion of state law. — In light of the sub-
stantial state interest in the enforcement
of child support orders, contempt of such
an order is a violation of state law within
the meaning of subsection (b)(3). Public
Defender A%encv v, Superior. Gourt, Sup,

Ct, Of‘ No. 1140 (File No. 2071), 534 P.2d
947,‘ 975).

Cited in State v. R.H., Ct. App. 05). No.
375 (File No. 7768),  P.2d ~ (1984).

mise and settlement or dismissal of suit or

proceedlng, 81 ALR 124, _
Prohibition as means of controlllnﬁ

%EtYOrney general, 115 ALR 14; 159 AL

_ Right or duty of attorney gReneraI o
intervene in civil suits, 163 ALR 1346.

Sec. 44.23.030. Promotion ofuniform laws, (@) The Department
of Law shall examine, collect, and arrange data as to prevailing laws
in the United States and other countries on marriage, divorce,

insolvency, wills, executors and administrators, probate practice, taxa—
tion, commercial law, civil and criminal practice in the courts, elec—

tions, insurance, real property, all phases of corporation law, forms of

notarial certificates, vital statistics, attachments, banking, partner—

ship, and other subjects where uniformity is considered important. It
shall investigate the best means to assimilate and make uniform the
laws of the several states, territories, and districts of the United States,
and shall investigate and report upon these matters whenever the
governor or the legislature refers them to it for investigation or action.
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8 44.23.040 State Government S 44.23.060

() At least one member ofthe Department of Law shall attend each
meeting of the National Conference on Uniform State Laws.
(& 10-5-5, 10-5-6 AL uA 1949)

Collateral references. — Land 2 Am, Terrltorles and Depen nues §5 73 Am,
Jur. 2d Admlnlstratlve Law, 1 etseq. 63 Jul, 2 tatutes §§
Am. Jur, Public Officers and 73 C.J.S. Public A m|n|strat|ve Law,
Employees, §22 72 Am. Jur. 2d, State, §1etseq 81AC States, 88 20 t0 33.

Sec. 44.23.040. Records, reports and recommendations on
uniform laws. The Department of Law shall, not less than 30 days
before the beginning ofeach regular session of the legislature, present
to the governor a report of its activities under AS 44.23.030, together
with recommendations which it considers proper. The governor shall
transmit the report and recommendations to the legislature when it
convenes. (810-5-7 ACLA 1949)

Sec. 44.23.050. Employment of attorney to appear before
distant court. Ifa matter in which the state is interested is pending
in a court distant from the capital, and it is necessary for the state to
be represented by counsel, the attorney general, with the approval of
the governor, may engage one or more attorneys to appear for the
attorney general. The attorney general may pay for these services out
of appropriations for the attorney general § office. (89-1-16 ACLA
1949; am 82 ch 128 SLA 1959)

Sec. 44.23.060. Discovery of information and data from trans—
portation business, (@) In a hearing or proceeding inwhich the attor—
ney general appears before a board, court, commission, committee, or
officer of the United States involving traffic and commerce or rates of
transportation between points in intrastate or interstate transporta—
tion, the attorney general may (1) demand from a person engaged in
the transportation business between those points, that information
which is (A) pertinent at the hearing or proceeding or (B) necessary to
prepare for the defense of the interests of the people of the state at the
hearing or proceeding; and (2) may require by notice inwriting that the
person furnish for inspection, within a reasonable time, books or other
records in the possession of the person showing (A) the amount of
freight ai.d passenger traffic to and from or in the state; (B) the rates
charged on each class of freight or passenger; (C) the carriage expense;
(D) other expense in aggregate and detail including overhead charges;
(E) the bonded and other indebtedness and interest charges; (F) the
gross capital invested and how invested; (G) amounts charged off for
depreciation; (H) the gross and net income; and (I) other data, either in
detail or the aggregate, necessary or pertinent in the hearing or pro—
ceeding.

(®  If the person does not furnish the data, information, books, or
records for inspection by the attorney general within a reasonable

83



§ 44.25.010 Alaska Statutes § 44.25.010

time, upon awritten demand by the attorney general which specifically
sets out the information required, and the reason and need for its use
in the hearing or proceeding, the attorney general may present to the
judge of a state court a petition in the name of the state for the
furnishing of the data, information, books or records for inspection. The
petition shall set out the nature of the hearing or proceeding for which
the information is required, the necessity or materiality of itand other
facts which are pertinent to showing the court the importance of
obtaining the information.

(© Ifthe court is satisfied that the petition ismade in good faith to
obtain information necessary or important to the state or its people at
the hearing or proceeding designated and that the information can or
ought to be supplied to the state, the court shall issue an order directing
the person to appear before the court on a certain day and hour toshow
cause why an order should not issue directing the furnishing cf the
data, records, or books or part of them as the court considers proper.
The order shall be served on the pe.son as other process of the court.

(d) At the time set in the order, or at another time set b. the court,
the court shall hear and determine the iosues formed by the petition
and the answer to it, if filed, and shall determine whether (1) the
information or datamentioned inthe petition isnecessary or important
to the state in the hearing in which it isproposed to be used; (2) itcan
be obtained; ,?nd (3) the person should produce itor a part of it for the
purpose designated.

(e) Ifthe court finds that the information or data is important to the
petitioner in preparing for the trial or isnecessary or important at the
hearing and that itshould be furnished the attorney general for prep—
aration for use in or production at the hearing, the court shall enter an
order setting out the time within which the information or data shall
be furnished or produced for inspection and whether inwhole or in part
and what part.

(@ Ifthe person does not furnish the attorney general with the infor—
mation for inspection in the manner and within the time setout in the
order, the person is guilty of contempt and is punishable by a fine of
not more than S5,000. The fine shall be paid to the state treasury.
(B9-1-11 ACLA 1949)

Chapter 25. Department of Revenue.

Section

10. Commissioner of revenue
20. Duties of department

Sec. 44.25.010. Commissioner of vrevenue. The principal
executive officer of the Department ofRevenue is the commissioner of
revenue. (810 ch 64 SLA 1959)
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Group wants
vote Ol elected

attorney

general

Martin files petitions in Juneau

%Debme_ Reinwand
es Juoewi Bureau

Juneau — Whether Alaska®s
attorney general should be an
elected official or an appointed
cabinet member has been
debated by lawmakers for nearly
a decade. This week, a group of
Anchorage residents took the
matter into theirown hands.

Led by Rep. Terry Martin,
RAnchorage, and Joseph
Brewer, a former state court
judge, a group known as CIVIC
(Citizens Involved in the Con—
stitution) on Monday fileda peti—
tion requesting that an advisory
vote on election of the attorney
general be put before voters in
the fall of 19%6.

Currently, the state3 top law
enforcement officer is appointed
by the governor. The petitioners
would like Alaska voters to rec—
ommend whether that position
should become an elected post as
itis in 45 states.

"Alaskans are beginning to
realize that the attorney general
is in charge of enforcing and
upholding the state 3 laws and in
order to do the best possible job,
that person should be elected by
the people,””said Martin. "That
way ifthere 3a problem, thenhe
or she can be held accountable.
And the best form of accountabil —
ity isat the ballot box.””

The petition filed by CIVIC
would aHow voters to cast an ad —
visory “rote on the issue— a vote
thatwould not be legally binding.

“OUnder the initiative process,
the voters cannot amend the
state 3 constitution and a change
like this requires a constitutional
amendment. In that case, the
best alternative is to push for an
advisory vote,” Martin said.

While voters cannot amend
the constitution by initiatiwe,
lawmakers can instigate such a
change and have tried unsuc—
cessfully todo so inrecent years.

Martin, Rep. Rick Uehling,
R-Anchorage, and former An—
chorage Republican Rep. Ra—
mona Barnes aU have introduced
bills in the past five years that

would have made the attorney
general an elected position.

A two-thirds majority of both
houses is needed to pass a pro—
posed constitutional amendment,
which also must win voter ap—
proval, according to Lt. Gov. Ste—
phen McAlpine.

The process being used by
CIVIC to put the matter before
voters includes three phases.
The first requires the petitioners
to file with McAlpine their pro—
posed advisory question, along
with the signatures of 100 regis—
tered Alaska voters and a $100 fil—
ing fee.

Martin filed the check and
more than 100 signatures Mon —
day.

The petition must be renewed
and approved by the Division of
Elections and Department of
Law, then CIVIC will need to
gather about 20,000 signatures
prior to the start of the next leg—
islative session in order for their
proposal to be included on the
general electionballot inNovem —
ber 19%.

State law requires that initia—
tive proposals be completed and
approved prior to the start of a
legislative session so lawmakers
can take up the issue ifthey wish
o, according toMcAlpine.

"The idea behind that is to
prevent someone from coming in
and dumping an initiative on the
legislature without giving them
the opportunity to address that
issue,” McAlpine said.

Martin said he expects the pe—
tition t gain the state stamp of
approval and predicts the group
wilU gather the necessary num—
ber of signatures by January
1986, when lawmakers return for
the second session of the 14th
Alaska Legislature.

Lawmakers inparticular have
been critical of the appointive
process, saying an attorney gen—
eral selected by the governor is
likely to put the administration 3
interests before those of the pub—
lic. :
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Roaey calls for all

Bg/, STAN JONES
Daily News reporter

The chairman of the state Senate Judiciary
Committee Monday called for a constitutional
amendment to provide for the election of Alas—
ka 3 attorney general. In a speech to the Alaska
Association of Police Chiefs, State Sen. Pat
Rodey, D-Anchorage, said the proposal would
increase the accountability of the state3 top
lawyer to the people.

“Forty-three other states provide for the
election of the attorney general,””Rodey said,
“and Ibelieve itistime Alaska made 1t44.””

Rodey said the accountability of the attorney
general had been cited as a concern to him by
law enforcement professionals as well as ordi—
nary citizens.

There have also been calls for electing district
attorneys, but Rodey aide Kevin Bruce said
Rodey feels that electing only the attorney
general is “the best way to go, to ensure
statewide that prosecution isuniform.””

Last year, Rodey 3 committee passed out a
measure which would place the question on the
1982 ballot. It is now 1in the Senate Rules
Committee.

If both houses of the state legislature pass the
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the weight of high Interest rates, fell (
percent more In September to the lov
rate in a year, the Commerce Departi
reported Monday. As usual, a big dro
the already depressed residential hoi
field was a main factor. The overall
September decline was the seventh It
past eight months but was a comparj
small one, less than half as big as Ab
drop of 0.9 percent.

Marathon takeover bloc

CLEVELAND — A federal judge has |
a temporary restraining order barring
Mobil Corp. from taking further actio
purchase up to 40 million shares of
common stock in the Marathon Oil C
Marathon, the nation’s 17th-largest o
company, ocs)%osed the $3.4 billion. .
takeover bid by No. 2 Mobil on antitri
grounds. U.S. District Judge Frank B
signed a restraining order Just before
midnight Sunday prohibiting Mobil fr
soliciting sellers of Marathon stock. 1
order expires Nov. 10.

From Daily News

good news, had nt



SECTIONAL ANALYSIS
SJR9 Elected Attorney General

Sections 1, 2 and 3 of this bill are correlative amendments
necessary to conform existing material 1in the constitution
to the nev; material added. It is easier to follow if the
analysis of these follows the new material.

Sec. 4 of the bill is the new material which 1is added to
Article 111 of the Constitution. It consis s of new
sections 28 - 34.

Sec. 28 provides there shall be an attorney general and
establishes qualifications. The attorney general must be:

(1) at least 30 years of age;
(2) a qualified voter;

(3) a resident for the five years immediately
preceding fTiling;

(4) a United States citizen for seven years;
(5) licensed to practice law in this state; and
(6) possess other qualifications prescribed by law.

Sec. 29 provides for election of ®he attorney general. The
ballot is nonpartisan and candid..ues file for office. The
initial election is the primary and the two hghest vote
getters at the primary appear on the general election
ballot. The one receiving the highest vote in the general
election is elected.

Sec. 30 limits service to two full terms unless a full ternm
has intervened.

Sec. 31 provides for an election to fill a vacancy 1in
office with interim appointment by the governor.

Sec. 32 requires compensation to be prescribed by law and
may not be diminished during a term unless by general law
applying to all salaried officers of the state.

Sec. 33 provides that the attorney general is the legal
advisor of all state officials and performs other duties
prescribed by law.

Sec. 34 provides that the first election for an attorney
general shall be at the general election first held after



the office was created. It sets the term at four years
commencing the first Monday in December following the
election.

Sec. 1 of the bill amends section 23 of Article 111 of the
Constitution to take away the power of the governor to
change the organization and function of the attorney
general®*s office.

Sec. 2 of the bill amends section 24 of Article 11l of the
Constitution to provide the attorney general®s office is
not under supervision of the governor.

Sec. 3 of the bill excepts the attorney general from the
appointment power of the governor. It also corrects the
designation of Secretary of State to lieutenant governor.

Sec. 5 of the bill provides for placing the proposed
amendments on the ballot at the next general election.



ATTORNEYS GENERAL OF ALASKA

From 1913 to 1916 the Territory of Alaska was served by

Norman C. Gorsuch

1982-present

Territorial Counsel John H. Cobb. In 1915, the legislature
created the Office of the Attorney General, to become
effective after the general election in 1916.

George B. Grigshy 1916-1919

Jeremiah C. Murphy 1919-1920

John Rustgard 1920-1933

James S. Truitt 1933-1941

Henry Roden 1941-1945

Ralph J. Rivers 1945-1949

J. Gerald Williams 1949-1959

John L. Rader 1959-1960

Ralph E. Moody 1960-1962

George N. Hayes 1962-1964

Warren C. Colver 1964-1966

D. A. Burr 1966-1967

Edgar Paul Boyko 1967-1968

G. Kent Edwards 1968-1970

John E, Havelock 1970-1973

Norman C. Gorsuch 1973-1974

Avrum M. Gross 1974-1980

Wilson L. Condon 1980-1982

(4/85)
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6. SELECTION, TERM AND REMOVAL

This chapter exanvnes the important issues of how the Attorney
General is selected, how long he serves, how he can be removed, and how
a vacancy in the office can be filled. Some of 'hese issues, particularly
that of election or appointment, have been subjecl to controversy since the
first state governments were established. This report discusses existing
practices and presents the arguments on both sides of these issues.

Method of Selection

Table 6 shows methods of selecting the Attorney General. He is pop-
ularly elected in forty-two states. He is appointed by the Governor in six
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvaniair_and
Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and
the Commonwealth' of Puerto Rico. In Maine, he is selected by the Legisla-
ture and in Tennessee, by the Supreme Court.

The Attorney General IS the mostrrevalelrf-elective official in state
movernments® ""except""for "the Governor
The.JMasuFep/is;-~ e cted"*ih“wfKrrity-nine jurisdictions, the Secretary of
State in thirty-eight, the Auditor in twenty-five, and the Superintendent
of Public Instruction in nineteen, compared to forty-two states in which
the Attorney General is elected.87 /The 1970s witnessed a marked accelera-
tion of. the trend toward election of the Governor and Lieutenant Governor
on a single ballot and such a practice is now followed in twenty-two juris-
dictions. Thus, the Attorney General is actually the most common official
who is elected on a single ballot. Where very few. but more than one,
state executive officials are elected, the Attorney General is usually in-
cluded among these few. « He is, for example, among the three executive
officials elected in Virginia, among the four elected in Maryland, Michigan
and New York, and among the five elected in Rhode Island, Colorado, and
Utah. However, he is not one of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin Islands, the four in Pennsylvania, nor the
five in -Vyoming.

Historically, the Attorney General has been an appointive, rather
than elective, official. In England, he was appointed by the Crown and
only incidentally acquired elective status through a seat in Parliament. In
Colonial America, Attorneys General were usually appointed by the Gov-
ernor of the Colony. The Attorney General of the United States still
serves at the pleasure of the President with the advice and consent of the
Senate.

Most of the first state constitutions specified that the legislature
would choose the Attorney General. The concept of universal suffrage had
not yet taken hold, nor had the idea of direct election of many officials.

87. Council of State Governments, THE BOOK OF THE STATES 114-115 121-
122 (1976-77).
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Appointed With Con::i nt | ngth "IV succeed

Elected by of of Term Himsel f

\] b jina X 4 Yes
Alaska Governor Legislature 4 Yes
Arizona X 4 Yes
Arkansas X 2 Yes
California X 4 Yes
Colorado X 4 Yes
Connecticut X 4 Yes
Delaware X 4 Yes
Florida X 4 Yes
Georgia X 4 Yes
Guam Governor Legislature Indefinite Yes
Hawaii Governor Senate , 4 Yes
ldaho X vV e 4 Yes
Illinois X 4 Yes
Indiana X 4 Yes
lowa X 4 Yes
Kansas X 4 Yes
Kentucky X 4 No

Louisiana X 4 Yes
Maine Legislature 2 Yes
Maryland X - 4 Yes
Massachusetts X 4 Yes
Michigan X 4 Yes
Minnesota X 4 Yes
Mississippi X 4 Yes
Missouri X o4 Yes
Montana X 4 Yes
Nebraska X o 4 Yes
Nevada X o4 Yes
New Hampshire Governor Exec. Council 5 Yes
New Jersey Governor Senate 4 Yes
New Mexico X 4 Yes
New York X 4 Yes
North Carolina X 4 Yes
North Dakota X 4 ! Yes
Ohio X 4 Yes
Oklahoma X 4 Yes
Oregon X 4 Yes
Pennsylvania X 4 Yes
Puerto Rico Governor Senate Indefinite Yes
Rhode Island X 2 Yes
Samoa Governor Indefinite Yes
South Carolina X 4 Yes
South Dakota X 4 Yes
Tennessee Sup. Court 8 Yes
Texas X 4 Yes
Utah X 4 Yes
Vermont X 2 Yes
Virgin Islands Governor Senate Indefinite Yes
Virginia X 4 Yes
Washington X 4 Yes
West Virginia X 4 Yes
Wisconsin X 4 Yes
Wyoming Governor Senate 4 Yes
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Andrew Jackson's administration brought a new ethic to American govern-
ment. The common man was considered competent to vote and to hold of-
fice, and direct election of officials became the rule. State constitutions
provided for election of numerous officials, usually including the Attorney
General.

A study published in the Law Library Journal8 showed how methods
of selecting Attorneys General developed in nineteen states; of these,
eight provided for legislative selection prior to 1843, but none finally re-
tained this method. Prior to 1845, twelve states provided by constitution
or legislation for the appointment of an Attorney Co.naral by the Governor,
the legislature, or other authority. The trend then turned toward elec-
tion. For example, North Carolina's 1776 Constitution provided for ap-
pointment by the legislature; its 1868 Constitution provided for election.
Louisiana's 1812 Constitution provided for appointment by the Governor;
its 1852 Constitution provided for election. Michigan's 1835 Constitution
provided for appointment by the Governor; the 1850 Constitution provided
for election. Virginia's 1776 Constitution provided for selection by the
legislature; its 1902 Constitution provided for election. Kentucky's 1792
Constitution provided that the Governor would appoint the Attorney Gen-
eral, with the consent of the Senate; the 1850 Constitution made the office

elective.
']

Wyoming', in 1899, became the first "new" state to provide for ap-
pointment ofwthe Attorney. General, thereby ending the trend toward popu-
lar election. ' Alaska's 1959 Constitution and Hawaii's of 1960 provided for
Gubernatorial appointment, following the policy sot by their territorial
conventions in 1950 and i Q50.

Strong arguments can be advanced for either system of selection.
There is not necessarily a correlation between the selection process and
the extent of the Attorney General's actual powers. For example, the At-
torney General is elected in Delaware and appointed in Alaska, but in both
jurisdictions he has control over all legal and prosecutorial functions. In
some states, the Attorney General is independently elected, but he exer-
cises little power at either the state or local level. Thus, a "strong" de-
partment of justice can be developed under either system of selection, but
is not guaranteed by either.

Proponents of an appointive Attorney General usually base their ar-
guments primarily on the need to strengthen the executive. As one view,
the commentary on the Model State Constitution developed by the National
Municipal League says that:,

A1l authorities on executive organization agree with the position em—
braced by the Model State Constitution for more than 40 years that
administrative power and responsibility should be concentrated in a
single popularly elected chief executive. There is growing recogni—
tion that, the governor, as the representative of all the people,

88. Lewis Morse, Historical Outline and Bibliography of Attorneys Gener—
al Reports and Opinions, 30 LAW LIBRARY JOURNAL 39-245 (1937).
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m o i'd it tin- C-YiiLitutieu*ioc i k»u» omoii Li
C -1 ccsiiitruclive 1-...L rship a: the chief and political head
of his state.69

The Model Executive Article for state constitutions recommended by
the Committee on Suggested State Legislation of the Council of State Gov-
ernments limits statewide elective officials to the Governor and Lieutenant
Governor, who are elected jointly. This article was developed by the
Committee on Constitutional Revision of the National Governor's Confer-
ence.90 Studies on administrative reorganization usually argue that frag-
mentation leads to irresponsibility, but a single chief executive can be held
accountable through the electoral system and, as a consequence, can make
the administration more responsive. Proponents of an appointive Attorney
General argue that his function is to advise the Governor, who should be
permitted to choose his advisors. They believe that the two officials are
more likely to maintain the close and harmonious relationship that is nec-
essary for effective liaison if the Attorney General is appointed.

Advocates of appointment also contend that'the elective process may
not assure professional competence. The pressures of politics and the time
involved in campaigning limit an Attorney General's abilities to serve effec-
tively, and many highly competent people would not be willing to undergo
the election process. They also argue that the Attorney General's primary
function is to interpret the law, which is a technical task and should not

involve the political process.

The arguments for an elective Attorney General were cogently sum-
marized by Attorney General Louis J. Lefkowitz in a position paper submit-
ted to the New York Constitutional Convention in 1967. General Lefkowitz
reviewed the Attorney General's duties in some detail, pointing out they
were predicated upon his role as an independent official, and concluded

that:
giirfe mp-R-_indejaan.-

To sum it up-- a 2l .
de IHe."pilhl+S.
dJj* The elected official has a natural and impelling desire to be
creative and to exercise broader initiative 1in the service of the
public. He 1is free of the fear of dismissal by any superior official

if he should exercise contrary independent judgment. He is in the
best position to render maximum service to the Feople and impartial
advice to the Governor, the Legislature and State departments and
agencies. He can appear in Court without fear or favor- an attorney
in the fullest and finest sense of the word.91

89. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 65-66
(1963).

90. The Council of State Governments, 1970 SUGGESTED STATE LEGISLATION,
3-4.

91. Attorney General Louis J. Lefkowitz, Position Paper of Louis J. Lef—
kowitz Attorney General, to Constitutional Convention, Committee on
the Executive Branch, June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney
General William J. Scott before an Illinois Constitutional Convention; he
stressed that the Attorney General's roles of "government watchdog” and
"attorney for the people” required independence from the Governor.92

The primary argument for an elective Attorney General is that he is
an attorney for all the people, and should be chosen by them. He is the
Governor’'s advisor, but not exclusively; the Governor is merely one among
many clients. By making the Attorney General directly responsible to the
electorate, he remains subject to the ultimate source of power and will be
more responsive to public needs. As discussed elsewhere in this report,
the courts increasingly recognize that the Attorney General is responsible

to the people, not just to the government. It is further argued that the
Attorney General has important administrative and legal functions, such as
programs in consumer protection and environmental control. In ~x~cuUng”"

eogle nar s - Msadufiestisuill*mclat]™.
cEution fractiolrdiatfd rlKJUtoHectlon--of debts:and lirmgirLg..olL"mts.
in the name of the people; these responsibilities are outside the scope of

the Governor's duties.-
% \

Many arguments for election center around the fact that the Attorney
General's duties are of the highest order and he should enjoy the same in-
dependence as a member of the judiciary. He should not be a creature of
the Governor, but'should render opinions solely on the basis of law. He
should not be the advocate for a particular administration, but should be
free to oppose policies which he considers inconsistent with the law and to

investigate apparent wrongdoing.93

In reference to the argument tdiat an appointed Attorney General is a
non-political technician, it should be noted that appointment does not
necessarily remove the office from politics. Some appointed Attorneys
General have been politically active as potential candidates for other office
or on behalf of the Governors they serve. At the federal level, Presidents
have frequently named as Attorneys General persons who had been active
in their campaigns. This has also been true in some states.

In his remarks to a legislative committee which was considering a con-
stitutional amendment to make the office appointive, former Attorney Gen-
eral Meyer of Nebraska mentioned several arguments in addition to those
usually advanced by proponents of election. These included the following
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen-
eral's work is in areas in which the Governor has little or no interest,

92. News from William J. Scott, Attorney General, State of Illlinois, Feb.
16, 1970.

93. See summary of arguments presented to New lork"s constitutional con—
ventions in Robert H. Gordon, The Relationship Between the Attorney
General and Agency Counsels 1in New Vork State, (Unpublished Ph.D

Dissertation, Syracuse U.), Ch. 1 (1966).



Confirmation of Appointment

In all six states where the Governor appoints the Attorney General on
a regular basis, the appointment is confirmed by either the Senate (Hawaii,
New Jersey, Pennsylvania, Wyoming), both houses of the Legislature
(Alaska), or by the Council (New Hampshire). Confirmation in Pennsylva-
nia requires a two-thirds vote of all the members of the Senate.

In Puerto Rico and the Virgin Islands confirmation is also by the
Senate. In Guam, appointments are made with the "advice and consent" of
the legislature, but in Samoa appointment is by the Governor with no re-
quirement for confirmation. Although all Pennsylvania Attorneys General
of recent years have been in the same political party as the Governor, the
requirement of approval of two-thirds of all elected members of the Senate
for confirmation of the Attorney General gives the minority party consider-
able leverage over appointments. However, there has been no indication

that this has caused problems.

The various model constitutional provisions that have been proposed
differ on the need for confirmation. The Advisory Commission on Inter-
governmental Relations' suggested constitutional provision for a short ballot
for state officials provides for Senatorial confirmation of gubernatorial ap-
pointments. The Model State Constitution of the National Municipal League
does not mention confirmation. There is no extensive literature on the
precise manner in which appointments are to be confirmed. =

Length of Term and Succession

Forty-four states presently provide a 4-yearvterm, for tpe Attorney,*
General and fottr™ Stdfte a”-year term:—Tennessee sets the term at a
years and New Hampshire at 5. In Guam, Puerto Rico, and the Virgin Is-
lands, the Attorney General is appointed for an indefinite term. In Samoa
the term is also of an indefinite length, although there is a minimum of 2
years for an initial appointment. Table 6 indicates the length of Attorneys
General's terms and the statutory or constitutional rules on succession.

The trend is clearly toward longer terms. Most states initially limited
terms of officals to 1 or 2 years, on the theory that frequent elections
kept government closer to the people and prevented the accretion of power
by elected officials. Many states prohibited successive terms on the
grounds that official power must be limited. These arguments may have
been cogent at a time when Attorneys General had relatively few duties to

94. Letter from Attorney General Clarence A. H. Meyer to Patton G. Wheel—
er, November 24, 1970.



perform, and those duties were relatively well-defined. Present Attorneys
General, however, cannot effectively operate with a 2-year term, which
does not allow time to master the duties and responsibilities of the office.
Neither should they be subjected to the continuing campaign requirements
imposed by an election every 2 years. For these reasons, NAAG has rec-
ommended that the Attorney General should be elected or appointed for a
minimum term of 4 years and should b*e allowed to succeed himself.

The number of Attorneys General serving 2-year terms has declined
drastically in recent decades. In 1937 there were twenty-one, but this
number fell to nine by 1970, and then to four by 1976. Arizona went from
2 to 4 years in 1970, and Wisconsin and New Mexico in 1971. The 1972-73
legislative biennium saw four more states-- lowa, Kansas, South Dakota,
and Texas-- shift to a 4-year term for the Attorney General. Apparently
only one jurisdiction has ever gone from a 4-year to a 2-year term; this
occurred wunder Missouri's 1865 Constitution, which was adopted during
Reconstruction; its 1875 Constitution later restored the 4-year term.
Voters in Rhode Island, however, rejected a 1972 proposal which would
have extended from 2 to 4 years the terms of all executive officers, in-
cluding the Attorney General.

Succession"to Office

There are few restrictions on Attorneys General serving successive
terms. There are restrictions on Attorneys General succeeding themselves
in only three states: Kentucky, New Mexico, and Alabama. Only Ken-
tucky absolutely prohibits immediate succession by the Attorney General.
Until 1968 Alabama allowed only one term, but an amendment that year
permitted the limited succession. New Mexico restricts the Attorney Gen-
eral to two terms of 2 years each. :

The Model State' Constitution permits succession in the office of Gov-
ernor because:

The main argument favoring restriction in the term of the governor is
fear of bossism or perpetuation through use of the powers of the of—
fice. This is always a possibility but the better argument seems
against any form of restriction. Limitations of this kind restrict
the right of the people to pass judgment upon the quality of the
gubernatorial service performed for them and thus eliminates from the
field the one candidate about whom the voters usually know the most.
From a program policy point of view, a restriction on service in
office affects the governor"s ability to develop and implement a
long-range plan.95

These arguments apply with equal validity to the office of Attorney Gen-
eral.

95. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 66
(1963).
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Removal from Office

There are several mechanisms for removing Attorneys General:
impeachment, recall, or removal by the Governor, the legislature, or the
courts. Information is not available on how often these methods have been
used or how well they operated.

Of the fifty-four jurisdictions, thirty-six provide for impeachment. It
is the only method of removal provided in twenty-one of these jurisdic-
tions. Impeachment processes vary, but proceedings are usually instituted
by the lower house and, if it votes to impeach, the charges are tried by
the upper house. In New York, the judges of the court of appeals, the
state's highest court, sit with the members of the Senate as a court of
impeachment. In Nebraska, impeachment charges, are proferred by the
unicameral Legislature and tried before the state supreme court. In Mis-
souri, impeachments are tried before the supreme court after charges are
filed by the House of Representatives.

An impeachment proceeding is rare, and is used only under the most
extraordinary circumstances. Apparently, "the last impeachment trial of an
Attorney General was in Kansas in 1934. That action resulted in an ac-
quittal.96 Whatever grounds are prescribed grounds for impeachment, the
method is not a common means of removing - officials. It can be utilized
only when the legislature is in session and is quite time-consuming.

Fifteen states which provide for impeachment also provide alternative
removal processes.” In the ten jurisdictions where the Governor appoints
the Attorney General, he may also remove him. In Hawaii, the Senate
must consent to such removal. In New Jersey, the Attorney General can
be removed by the Governor, for cause only after an.opportunity to be
heard has been granted. In New Hampshire, the Governor and the Coun-
cil may remove the Attorney General on address of both branches of the
legislature. Five other states provide for Gubernatorial removal of the
Attorney General. In Maine, the Governor and Council may' remove on
address of both branches of the legislature. In New York, removal is by
the Governor and the Senate. The Governor of Arkansas, upon address
of two-thirds of the members of each house of the legislature, may for
good cause remove the Attorney General. In Michigan and West Virginia,
the Governor may remove him without the consent of another authority.

The legislature stands alone as a removing authority in proceedings
other than impeachment in seven states. Recall may be used to remove the
Attorney General in Arizona, Colorado, Louisiana, North Dakota, Oregon,
Washington, and Wisconsin; he is an elective officer in all of these states.
Louisiana reports that the district court may remove the Attorney General,
and Maryland indicates that removal is attendant to any conviction in a

court of law.

As a result of a court decision, an Arizona Attorney General was
removed from office in 1947, having been adjudged guilty of conspiring to
violate the gambling laws of the state. The Governor considered the office

96. New York Times, February 7, 1942, at 17.
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vacant and appointed a new Attorney General. The former Attorney
General, however, refused to vacate his office. Subsequent court action
affirmed the validity of an act which provided that an office would be
vacant if its incumbent was convicted of a felony. The court reasoned
that the powers of impeachment were an added protection for the public,
not the sole protection.97

Filling Vacancies

Vacancies in the office of Attorney General may be filled by appoint-
ment of the Governor, the legislature, or the supreme court. An over-
whelming majority of the jurisdictions indicate that the Governor fills
vacancies as soon as they occur. In Maine, Massachusetts, New York and
Virginia, the legislature fills vacancies; however, if it is not in session,
the Governor makes the appointment. In Maine, he must have the approv-
al of the Council. Tennessee provides that the Supreme Court will fill
vacancies, since it normally appoints the Attorney General. In two states,
Louisiana and New Jersey, the First Assistant or Deputy Attorney General
becomes Attorney General until a successor is elected or appointed.

Where the Attorney General is appointed, it would seem proper that
the appointing agent also fill vacancies, as is the case in all such jurisdic-
tions. The..rationale for.filling vacancies when the office is elective is less
clear. All but four of the states which have an elective Attorney General
permit the Governor to make appointments. Three permit the legislature to
name an Attorney General, and in one the deputy is promoted. Allowing
the Governor to fill vacancies in an elective office seems contrary to the
chief arguments.: for election, .those concerning independence from the
executive. It is also questionable whether a Governor of one party should
be allowed to fill a vacancy in an office which was held by a member of
the opposite party.

An Assistant dr Deputy Attorney General is often promoted to fill a
vacancy, even if this is not required by law. If the Deputy Attorney
General is promoted to fill a vacancy, the chances of continuity in office
programs are greater; however, the Attorney General may select his chief
deputy according to different criteria from those he would use in selecting
his own replacement. '

Vacancy appointments for elective offices usually are valid only until
the next general or next (biennial election. At that time, if the original
term has not elapsed, a short-term Attorney General is elected. This
point was litigated in Oregon.98 The statute creating the Oregon office in
1891 provided that the Attorney General would be elected for a full 4-year

97. State ex rel. De Concini v. Sullivan, 66 Ariz. 348, 188 P.2d 592
(1948).

98. State ex rel. Baker v. Payne, County Clerk, 22 Ore. 335, 29 Pac. 787
(1892).
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Let the voters decide

IN FORTY of the 50 states,
the attorney general iselected
to his post.

It is a system that obvi-
I ously works well, because the
I people are the ones who dei
J cide who should fill this high
1 office. And an attorney gen-
- eral answerable to the people
e is one who is responsive and

responsible.

It's strange, therefore, to
.see the burning vigor that
marks the opposition to letting
the people of Alaska choose
their attorney general. Yet
there are those who appar—
ently fear the people.

For example:

“1 can think of no single
change that would be more
damaging, more harmful,
more dangerous to the char-
.acter of government.””

THAT 3 THE astonishing
view of Superior Court Judge
Thomas Stewart of Juneau,

ewho testified the other day be-

mfore a legislative hearing on a
proposed constitutional
amendment that would re—
quire the eiection of Alaska"s

e attorney general, who is now
an appointee of the governor
and answerable only to him.

More damaging? More

; harmful? More dangerous?

How can this be? What is

I being proposed is part and

- parcel of the democratic form
of government in which the
people have the right to elect
their leaders. Are elections
damaging, harmful and dan—
gerous to the character of our
government?

We confess to lacking the
judicial wisdom that graces
members of Alaska"s Superior
Court. But all along we
thought the character of our
government was rooted in the
elective process.

There are many Alaskans

— and we Te among them —
who believe the present sys—
tem of having the attorney
general appointed, rather than
elected, has proved less than
satisfactory.

We don"t buy the argument
of former Attorney General
Norm Gorsuch that "legal
competence and electablity
are not necessarily equal.”
The statement is incomplete.
The rest of it is that "legal
competence and appointabil-
ity are not necessarily equal,
either.”

ITS QUITE POSSIBLE
that an incompetent lawyer
might be elected attorney gen—
eral. But his shortcomings
would be readily evident and
it'sa sure thing that he would
serve only a single term.

It3 also quite possible — in
fact, very likely — that some
extremely capable men and
women would seek election t
the office, were it up to the
people to decide. An elected
attorney general would be his
or her own person, with his or
her reputation on the lire. And
he or she would be no lackey
o any governor, or any leg—
islature.

There®s no doubt that were
the office an elected position,
itwould be used by many as a
stepping stone to higher office
— the governorship, forexam—
ple, or a seat in the U.S. House
or U.S. Senate. But what3
wrong with that?

Rep. Fred Brown, the Fair—
banks Democrat who heads
the House Judiciary Com—
mittee sponsoring this consti—
tutional change, sees thisas s
means of strengthening gov—
ernment. So do we. And we
hope he prevails so that this
matter can be brought to the
ballot for a vote of the people.



i \u ]:/Ji. further, it mentioned that vorjiide:: would he filled by
Gubernatorial appointment until the nexL genu ai election, when an Attor-
ney Genera] would be chosen to fill out the term or commence a new term.
The Governor appointed an Attorney General in 1891. The question of the
case was whether there was to be an election to fill out the first "quasi-
term" in the general election of 1892. The court ruled that there was to

be such an election.

The Supreme Court of Georgia reached the opposite conclusion in a
1939 case." It held that the office of Attorney General was created under
the judicial article, hence the rule that provisions for elections to fill
vacancies in executive positions did not apply to it. The Gubernatorial
appointee to fill a vacancy created by a resignation was to serve out the
full 4-year term of office without standing for election. ,

99. Wood v. Arnall, 189 Ga. 362, 6 S.E.2d 722 (1939).
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14 Selection and Term

This cliiiplci cMimiiK". the impoitanl lies General is usually included among
M il's nl litm the Ulurney C.-tu'ral is these few. He is: among the three cv
Silli ', Ww long 11" MTM'N. [lliw 1 oculist's elected in Maryland, Michi-
tan In' removed, and Imw a vacancy in

gan and New York: among the (iso in
Ilii nllicc can lie filled. Smile of these Illlmde Island: and among the six
issues, j>artimlarly that of election or

elected in Wisconsin, Oregon and Con
.dlipniiililien]l. have been subject to con- necticut. llossescr, he is not one ol

troversy since the first stale eonslilitliims the tsvo elected officers in Alaska, the
ssire formulated and will coutiniie to lie four in Pennsylvania, nor the five m
debated. This lleport discusses evist- Wyoming.

ing practice and presents the arguments Historic Dcuclo/nncnt
on luith sides of these issues. Historically, the A"

.irney General
1.11 Method of Selection has been an appointive, rather than
elective, official. In Kngland. he was
Table 1.1l shows methods of select* . )
. o appointed by the Crown and only in-
ing the Altorni'j General. lie is popu- . ; }
) . cidentally acquired elective status
larly elected in lorly-twn stales. lle i ; ) R
. ) . through a seat in Parliament. In Colonial
appointed by (he Governor in si\ stales :
i . America, the Attorney General ssa-
(Alaska. Hawaii, New Hampshire. New

. : usually appointed by the Cos'ernor.
Jersey, Pennéylvfinla, and Wyoming), The X\ttorr):ey Generzl of the Cnitcd
the three territories (Guam, Samoa and .
L States still serves al the pleasure of the

the \irgin Islands),' and the Clommon.- President.
wealth of Puerto H',eo' n Mamle, he is Most of the first state constitutions
;eelfscet:dbsythtzesllj:?;;:aetucrzuarr:é il Ten- specified that the legislature
' . choose the Attorney General. Some ol
I'nscnt Selection Methods the constitutions in clfcct during the
The Mlomey General is the most revolutionary era even stipulated that
pres.dentelective official in state govern- the Governor would be so elected. The
ment. with the exception of the Gov- concept of universal suffrage had not
ernor, who is elected in nil states. The yet taken ImlId, nor had the idea of
lieasmer is elected in forty states, the direct election ol many officials. Alexis

Seirctary of State in thirty-nine, the de Tocquevillr reflected the political
Lieutenant Governor in thirty-eight, theory prevalent in the LSTO's in com -
the Auditor in twenty-nine and the Su- menting on selection of officials by
perintendent of Public Instruction in state legislatures, rather than by popular
twenty-four.l If the trend continues election:

toward team election of the Governor tpjs ‘rnnsmissiim of (lie popular authority

and Lieutenant Governor on a single through an assembly of chosen men operates
ballot as now occurs in nine states, the an important change in it try refining its

Attorney General will soon be the most discretion and improving its choice Men

common single elective official. W lie.e

who arc chosen in this manner.. . represent
very few, but more than one. stale ex only llie elevated thoughts that are current
rrutive officials are elected, the Altor- in the community.5

would

Andrew Jackson's administration

brought a new political ethic to Atncii-
| wi |||| | mini tl*iM.tr i 's\trtnnen®* - Mil 1ldMk can goseniiiienl. The common man w as
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declin'd competent enough lo vote ami
In hold tiffin' Short terms ol nlfice
iiMi i ATtiiiirnl.
and dim ! election of officials became
llii* iiili*  Stall* constitutions prosidl'd
lor i'litKoii of iiiiiimiims nlficTnls. in-
i lulling lli* Attorney General in most
instanccx

\ vtiidv in the I,mi' Libtnnj Journal"
slum nl| development ol inclln ;)s of
srli‘iling Attorneys General in ninctim
stairs; ol these. right provided lor legis-
lative selection prior lo 1843. hut mine
finally retained this method. Prior to
IS la. twelve stales provided by consti-
tution or legislation lor the appointment
of an Attorney General by tin* Gover-
nor the legislature, or other authority .
Some examples ol tin* trends in selec -

tion m the older jurisdictions are given
below:

North Ganelina's 177f> Constitution provided
lor appointment by tin* legislature, its ISfiS
('oiislitelion provided lor election.
Louisiana's 1S[2 Constitution provided lor
appointment by tin* (inventor: its 1S32 Con-
stitution ptnvidl'd for election.

Tennessee provided by 1831 legislation and
liv IKTI Constitution dial the legislature
would select the Attorney General: this
appoiiitise power was gisen to the Supreme
Court hv the 187(1 f 'onstilution

Michigan’s 1Via Constitution provided lor
appointment hv the Coveriuir. the INTO
Consliliitioii provided lor election.
Virginia's 177(i Constitulimi provided for
selection liy the legislature, its 1902 Gtm-
stitutionprovided (or election

Kentucky's 1792 Constiliilion provided dial
the Coveriior would alipiiiut the Attorney
General. with (he ciillsenl of tin- Senate:
the ISotl Constitution made (lie office
elective.

New York's 1777 constitutional convention
appointed an Attorney General, then pro-
vided lor selec tion liy a Council of Appoint
men!: die 1S21 Constitution provided lor

Il m ]t |.niIi|'\Mi Ifumrtmnnr H Hu
i\ | S1 Vil iin

smh in 1Ml LLINI\ 1 N.In
1vsss VSIVILIT VMSKIIIS I CH,l

i N|<<|*1 |||stnn||||In|||m oml nl
Vi *o, NV (rurrdl e e AT LW
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sileclion hv die legist,itine. and tin ISIS
Consiilnliiui provided (oi popular cleclum

Allliniigh the Jacksonian Iraclitie.n is
still basic to slate government, olliei
tieinls have innitifc'sted themselves ami
of those principles tin longer iniimiatiil
the nearly unanimous support they once
held. The late 111th Century saw the
introduction ol such innovations as
civil service, open primaries, executive
budgets and the short ballot tor stale
officials Wyoming. *n 1899. became
the first "new" state to provide for
appointment ot the Attorney General,
thereby ending the trend toward popu-
lar election. Alaska's 1959 Constitution
and Hawaii's of IOWI provided lor
Gubernatorial appointment, as did (licit
territorial conventions in 1O.iffi and 11)50.

Recommendations for aa appointive
Attorney Gencial were submitted to
New York constitutional conventions in
ISFiT. ISl 1911. 193S. and 19(>7. but
were not adopted. The New Jersey
Constitutional Convention of 1917 con-
tinued the practice nl Gubernatorial
appointment, as did the Pennsylvania
Constitution of 1989. The 11)01-82
Michigan Constitutional Convention
extensively debated the issue of election
versus appointment. An alliance be-
tween two of three convention factions
led lo the acceptance of elective status
for tin* Attorney General and Secretary
of State and appointive status for the
Stale Trease- < Auditor, and Highway
Gommis ' <'itt Maryland Constitu-
tional (To oil ol 1987 also retained
elective status lor tin* Attorney General.

Strong arguments can lie advanced
for either system of selection. T here is
not necessarily a correlation between the
selection process ami the Attorney
General's actual powers. For example,
the Attorney General is elected in Dela-
ware and appointed in Alaska, but in
both jurisdictions he lias control over .ill
legal and prosecutorial ImicTiinix. In
some slates, the Attorney General is
independently elected but lie exercises

little* power at either the state or local
level Ifans, a “"strong " department ol
justice can be developed under eitliit
sxslein of selection, bill is not guaran-
teed by cither.

The Cine lor Appointment

Proponents of an appointive Attor-
ney General usually base their argu-
ments primarily on the need to strength-
en the executive The commentary on
the Model State Constitution developed
by the National Municipal League says
Ilial:

All authorities on executive organization
agree wjlh die position embraced In the
Model Stale Constitution for more than la
years that admini‘tralivc power and respon-
sibility should he cnei-nlrated in a single
p, L, Lirlv elected chiel executive There is
growing recognition that the governor, as
il,,- representative of all the people, should
he equipped with the constitutional status
necessary lo exercise nmstrm live leadership
as the chief lawmaker and political head >|
his state

. Are the voters capable, or should they
even he asked, to pass upon the abilities and
peri,,nuances ,= ., large number ol elec ted
administrative officials'* Would it not be
belter lo give broad appointive and admin-
ivtralive*powers tonne individual, to enhance
his position of leadership—making him master
in iiis own house—and then bold Ilull, re-
sponsible through democratic electoral proc-
esses?

Mr. llichard S Childs. Honorary Chair-
man ol lire National Municipal League,
adds (lint:

Our objection to election of attorneys gen-
eral applies to all the jobs on the tali ol the
state tickets and rests on the conviction that
the attempt to have the people scrutinize
the candidates (or these secondary and
nndramntie jobs has failed completely lor
1dO years. The failure is called apathy

.Scrutiny by the people caiinnl he ordained
or cajoled. It is a pervasive liabit and Inct
and furthermore, it is a leasonahle result ol
die alien,pi to impose on Imsy yntcis die
ilntv ol investigating and scrutinizing

S ——| Vi, niiosioviiore
XU N R RAE

candidates fur a u linical mm-representa-
tive office.'

The Model Kxeculive Article* lor
stulc* conslltiilioiis rcc nnm iiiidid by die
(T,mmilloi* on Suggested State l.egixlu
lion of the Council ol Stale Govern-
ments limits statewide elective* ollicials
to the Governor and Lieutenant Gover-
nor. who are elected jointly This artii le
was developed by the Committee on
(amslitutinnnl Revision of flu* National
Governor's Conference." and corre-
sponds to that recommended by the
Advisory Committee on Intergovern-
mental Relations.'

In 19T9. when a major reorganiza-
tion of the federal government was un-
derway, state reorganization was being
discussed at the annual meeting ol the
National Association ol Attorneys
General. Attorney General Theodore
I> Parsons of New Jersey noted that
reorganization xvniiltl require certain
constitutional conditions:

Most important of these conditions | would
submit is a slmit ballot with the Goveriuir
being the only constitutional ollic-er in the
executive branch who is olccTeil v the peo-
ple. il possible; secondly, a reasonably secure
term of office for the governor, tin- accepted
term being four years, willin which lie may
carrv nut a program and develop administra-
tion confidence; thirdly, a reasonable
assurance in the constitution against invasion
liy either the legislature or the executive
branches upnn the proper providence ol
Iticnlher’

This is the position of those experts who
fax orintegrating adm inistrative nctix ities
and coneonlrating their control ovct
them in the hands of a responsible chief
executive; most of the studies which
have occurred since* about 1910 on
adm inistrative reorganization have* so

(= 17#Ter 1fmu It ftm 1 S CInMv P P.iHmIi G
\coowlrr IS [iTh
<. \iMtiitr.v 1*170 M |I.

T lit. (TmiNI *1 Sljii
IESITOMLIM\|H \ (I

*o \<lc\<t" eeinMiil'tMi mii 1tV if.m ri'iM ji (Vi I
VSN M RONT MO R
H ].1<M||*tf*««
M YIIUILI \vvllll(tp|C 11| NircMIMV (out til  I¥f|’»
HHK TTIMMS il



argued. They hold that fragmentalinn
leads tn irresponsibility hut a single
i hid e\ci tilixe can lie held atcountable
through the decimal system and. as a
t(inscipiciice, can make the administra-
tion more responsive.l” Proponents ol
an appointive Attorney General argue
that Itix function is to advise the Gover-
nor and the Governor should In- per-
mitted to choose his advisors. T hey
lu-hove that the two officials are more
likely to maintain the dose and har-
monious iclatinmhip that is necessary
tot effective liaison if the Attorney
General is appointed. |Ilis office is one
through which the Governor is ex-
pected to discharge his responsibilities,
and the tinventor should therefore ex-
ertiso some control over it.

Advocates n| appointment also eon-
i<ntl that the elective process may not
assure professional competence. The
pressures of politics and the time in-
volved in campaigning limit an Attorney
General's abilities to serve effectively,
and many highly competent people
would not be willing to undergo the
i lec tion process. They also hold that the
Attorney General's primary function is
to interpret the law; this is a technical
task ami should not involve the electoral
process.

Tin' Case lor Election

| lie- arguments for an elective Atlinr-
uey General were eloquently sum-
mari/rd by Attorney General Louis J
Lefkowitz in a position paper sub-
mitted to the New York Constitutional
Convention in 19(i7. General l.elkovvilz
reviewed the Attorney General’s duties
in some detail, pointing out they were
predicated upon his role- as an indepen-
dent official, and coiifhidcd that:

To Mini it up-an elected Attorney General
lias a measure of |ndef)endence and a seme
nl personal and ditec| tesnomibililv in the
loil*lic Ila- elec tc-cl nffieial lias a natural anil
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impelling desire lo lie creative and to ever
lise 'nroader initiative in the srivice of die
public lle is tieeof the fear of dismissal In
any superior official if he should exercise
contrary iinlepeiitlriil judgment. Heis in tin
best position to render maximum service- lo
the People anil rinporfnrfadvice to the Gov et-
nor, lice Legislature and State departments
and agencies lle ran appear in Court mill
out tear or furor—an attorney in the lultra
and finest sense of theword."

An equally strung position in lavor
of election was taken by Attorney
General William J. Scott before the
recent |Illinois Constitutional Conven-
tion; he stressed the Attorney General's
roles of "g.ivemmrnt watchdog" and
"attorney for the people" as requiring
independence from the Governor
General Scott's two predecessors con-
curred in this position1

The primary argument (or an elec-
tive Attorney General is that he is an
attorney forall of die people, and should
be chosen Iy them. 1le is the Governor's
ady isor, but not exclusively; the Gover-
nor is merely one among many clients
tty making the Attorney General
directly responsible to the electorate,
lie remains subject to the ultimate source
'if power and will be more responsive
lo public needs. Ifis further argued that
the Attorney General has impmtanl
administrative and legal ‘'unctions,
such as programs in consumer prn-
teclion and environmental control. In
executing these functions, an Attorney
General is acting as an advocate for
the people, not as agent nf the executive
branch. Ilis duties wusually include
prosecution of election violations,
collection of debts, and bringing of suits
in the name of the people; these re-
sponsibilities art- outside the scope of
tho Governor's duties.

Another argument against the eon-
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rept of the Attorney General as counsel
to the Governor is that the legislative
branch may also tdy on Inin lor ach ice
In some states. In* also has rcsponsihili
ties toward the judiciary b.anch. such
as serving as court reporter Tints, lie
should not he responsible to any single
branch of government, but can serve to
strengthen checks and balances within
the system

The fear of loss of office should not
deter the Attorney General from issuing
an opinion Since lus dudes are of the
highest order, as high as any judicial
officer, he should enjoy the same in-
dependence as a member of the judici-
ary. He should not lie a creature of the
Govenior. hut should render opinions
solely on the basis of law. lie should
not be the advocate for a particular
administration, but should hr free to
oppose policies which lie considers
inconsistent with the law and to in-
vestigate apparent wrongdoing.”

In reference lo the argument that
harmony must exist between the Gover-
nor and the Attorney General, it is
noted that the Attorney General in
over one-third of the jurisdictions is tf
a different political party than ‘'ne
Governor W hile conflicts undoubtedly
result from such partisan differences,
effective working relationships appar-
ently are maintained in most states. _In
reference to the argument that an
pointed Attorney General is a lion-
political technician, it is noted that a
ercnt appointed Attorney General
resigned to serve as chairman of a Sen-
atorial campaign committee, while
another was prominently mentioned as
a Gubernatorial candidate. Appoint-
ment does not necessarily remove the
office from politics.

Attorney General Clarence Meyer nl
Nebraska, in response to tin argument
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that (he Goxenior should he able lo ap-
point his -Attorney General, s.ivs that
"The president of a large corporation
(/fin v _no/ name the general counsel
this is done by the board of directors
and in some cases llirir action must lie
confirmed by a vote of the stock-
holders." Because nl this, "the same*
general counsel sees a good mans
presidents come and go."”

In his remarks to a legislative com -
mittee which was considering a con-
stitutional amendment to make the of-
fice appointive. General Meyer men-
tioned several arguments in addition
to those usually advanced by propo-
nents of election. These included the
following points: the Governor can
appoint men with legal training to his
slot( il he feds he needs lawyers of
his own choosing: much of the Attor-
ney General's work is in areas in which
the Goxenior has little or no interest,
such as advising county attorneys and
handling routine criminal appeals; the
Governor is only one ol many state
officials whom the Attorney General
advises; a Governor can make mistakes
in appointing someone to the office ot
Attorney General: in most states, (lie
Governor has control over law enforce-
ment officers. General Meyer quotes
in conclusion from the remarks of a
delegate to the 1921) Constitutional
Conventionin Nebraska:

Il there is any man who holds office in this
state and vvim should lie elected liv. and
responsible to the people of (he state, it
should lie die Attorney General The head
nf the slate may have good judgment in Ins
appointment, tie may he able, from his
experience, to appoint an excellent man to
act as Attorney General, hut | do not Be-
lieve, under ordinary circumstances, that
the judgment nf one man is belter than
the combined judgment nf the electors of
die Slate f Nebraska on dial proj»isiliini.
and an Airorney Grnenil should be a check
upon all llie officers ill the stale, anil lic-
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*Inmlil lie free, il necessary, lo proceed
against am department or against am officer
m tin-stale. | do lint want Inshands tied: |
do not want him In In* responsible In iu>
individual or to any particular drjiarltm ‘iil
| want him free in the discharge nf his

duties *

No recent or current arguments dr
lend the proposition that cither the
legislature or the courts should appoint
the Attorney General: appointment is
viewed as an cveetitive function It is
assumed that the Attorney General is
logicallv. a member ol the administra-
tive branch of government, imt the
legislative or judicial. Furthermore, his
impartiality in rendering opinions on
legislation could be impaired it he re-
mained responsible to the legislative
b> dv The Attorney General repre-
ssills many facets of the state before
the court of the state. Midi being the
case theirareolw ionsarguments against
permitting the judges to select one nl
the advocates in a case

Confirmation nl .Ap/m/n/mriif

In all si\ stales where the Governor
appoints the Attorney General on a
regular basis, flu- appointment is con-
firmed by either the Senate (Hawaii.
New Jersey. Pennsylvania. AA'yoming)
both houses of the Legislature IAlaskal
ot In the Council (New Ilainpshiiet
C'oidiii-.iation in Pennsylvania requires
a two-thirds vote of all the members
of tin* Senate.

In Puerto Hieo and the Virgin Islands
conlirmalinn is also by the Senate. The
CO AG questionnaire from Guam indi-
cated appointments arc made with
“advice and consent” of the legislature,
whereas Samoa mentions (hat appoint-
ment is by the Governor, without indi
eating any mechanism lot confirmation.

The Advisory Commission on Inter-
governmental Helations suggested con-
stitutional provision lor a short ballot
lor slate ollicials ptovides lor Seiuiliuial
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confirmation The ModelStale Constitu-
tion of the National Municipal | eague
does not mention confirmation. There is
no extensive literature, and presumably
no vigorous arguments to be made, on
the precise manner in which appoint-
ments arc tu lie confirmed. Although
all Pennsylvania Attorneys General ol
recent years have been in the

political party as the Governor, the re-
quirement ol approval of two-thirds of
all elected members of the Senate (or
confirmation of the* ' rncy General
gives tlu* minority p considerable
leverage over appointments AAecannot

now ascertain whether this has caused
problems.

1.42 Length of Term and Succession

Thirty-eight slates provide a fonr-
year term for die Attorney General and
nine prosidea two-year term. Tonne ssee
sets the term at eight years and New
llam pshftc at five. In Alaska. Guam.
Puerto Hieo. and the A'irgitt Islands, the
Attorney General is appointed (or an
indefinite term. Samoa stipulates that
he is appointed for a minimum of 'wo
years. Table 1.41 shows the lengtl <d
term anti succession

Trend Tmenrd Longer Terms

The trend is clearly toward lunger
le tiiis. Most stales initially limited
terms of officials to one or two years,
oil the theory that frequent elections
kept government closer to the people
and prevented the accretion of power
In elected ollicials. Many states pro-
hibited successive terms on the theory
that official power must be limited and
there was no particular visue in con-
tinuity of office-holding. Margu-
ments may have been cogent at a time
wlicn Attorneys General had relatively
few duties to perform, as the ti tnporarv
abolition ol the offiee in some jtirisdic-
lif>iis indicates was the ease, and those
duties were relatively well deliiied
Piesent Attorneys General howcut
iatimit elleetiseb opeiute with a two

year term, which docs not allow time
to master the duties and responsibilities
ol the office. Neither should tin v be
subjected to the continuing campaign
requirements imposed by an election
every two years.

The number ol Attorneys General
serving two-year terms declined from
twenty -one in 1977. to eighteen in 1950.
to the prevent nine.l Arizona went
fiom two to four scats in 1970. and
Wisconsin did so in 1971  Apparently
only one jurisdiction has even gone
from a four-year lo a two-year term:
thisotcurred under Missouri's 1S85 Con-
stitution. which was adopted during
Reconstruction. Its 1S75 Constitution
restored the four-year term.

Michigan's 1963 Constitution length-
ened the Attorney General's term Imm
two It* four years, as did North Dakota
in 1981. Minnesota’s first four-year
Attorney Geiieral was elected in 1958.
Nebraska's in 19fi(> Nevv Mexico's
proposed Constitution ol 1989 in-
cluded a provision for four-year terms,
butwasdefeated at tlu*polls,

Arguments for Longer Terms

Comments by members of Attor-
neys General's staffs in states with the
two-year term in 1963 to the Commit-
tee on the Oflice of Attorney General
were uniformly critical, as the follow-
ing excerpts show:

The Attorney General's txvn-vear term dues
create many problems, namely lack n( con-
tinuity of office procedure when a nevv At-

torney General is elec ted, rapid turnover ol

personnel, and a great amiiunl ot ninncv re-

quired lor rath political campaign

The most obvious problem ensiled liv the
two-year term is the frequency nl campaign
requirements.1
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Maine said, in 1983. that there were no
problems vnmeming the two-year

term 1
fit 19(19. however, the Attorney Gen
end's office said that:

The increase in work required of tin- I)r
p.irtineut et Attrmrv Griirr.il has icai lied
the point where a full time Alfuruev Gen
eral is needed A prigierty qualified
attorney tannd aflord to accept the posi-
tion on a (nll-tune basis lor a tssu.year trim
Klforts for a four year | .ire regu-
larly defeated in South Dakota, where
the Attnmev General reported to
CO AC. that:
Ttie two-year term frit the Attorney Genual
does uo.itc serious problems. Perhaps must
serious!”. il has the effect ot flirting the At
tnrnrv General into an almost routicuuiilx
political campaign Thai makes it imperative
itiat the Attorney General lie out ol liis of-
fice a great d>it atlemling tom lions which
are strictly political in nature or consequent 0s
rather than giving his time to the operations
and efficiency ot his otficr Tin* tune limits
of the term do not allow the Attorney Gen-
eral sufficient opportunity to desclnp pro-
grams. particularly when they are contro-
versial. hrramc they cannot he evaluated
properly before the next election is at hand
Several attempts have been made to amend
the Censtitiilion to provide a (oor-year term
for tile Attorney' General as well as fur other
constitutional officers. There lias ahsuys
been considerable support (or die proposals
from both the news media and tlu- legislators,
hut for some reason it has never succeeded
iii passing*
1.43 Succession lo O ffice
There are few restrictions tut At
torneys General serving successive
terms. There are mure on the Gover-
nor, who may not succeed himsell in
eleven stales, and in twelve others

may only two termsl However.
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Hu n- .ire such icstrietions ONn Attorneys
Geueial in only three states Kenltickv.
New Mexico and Alabama. Onlx
kiiilniky prohibits iimiiciliale sue-
iission New Alesico restricts the At-
torney General lo two smiessise two-
year leims and Alabama to two sni-
d'ssiye lonr-year terms Alabama fnr-
meih provided tor only one term. Imt
a 190S amendment pi ruiltted the limited
siicr ession

Historical data on pasl restrictions
are lacking. Imt good sense has led
toward their elimination. The Alodel
State (amstitutiou permits succession
in the office of Governor because:

the main arqgument favoring nstrutinn in
die I.rm *! die gmrrivt is tear nl bossism
mi I'l Tjelu.itinn t _rnuFb use el the posvrrs ol
die oilier This is always a pnssiliitilv Imt
tile hi'ltrr iligiiineilt seems against any term
ol ifstru tton | imitations of tins Kind re-
sliitl tile right * 1 tin- people lo |itss iutlg
uienl upon die quality of the guhernaluri.il
sirsid pertorimd (nr them and linis elimi
nates fr.itn tin- (u td the one candidate about
wlioin die volets usually know the must

From a program polity” point o| sice, a
restrirtion on service in oflit-c alfccts tin-
govmint's ability to develop and implement
along-range plan -
These arguments apply with equal
validity to the office of Attorney Gen-
eral

N AAG. recommends that the
APiuney General should serve for a
minimum term o! four years and sluuitd
be allowed lo succeed himsell A
shutter term makes it dillnull loi him
to develop and esecule ptograms.
build a staff, or otherwise liitKliim ef-
fectively.

14-1 Removal from O ffice

There are several mechanisms (or
removing Attorneys General: impeach-
ment. recall, or tenmval by the Gnyei-

iiiir the Iegislﬁﬁmﬂimﬁcourts.

(>1 the tills 1limi jurisdictions Ihitlv-
tut 'l kii>m i - viiinti SV TIX
T 1e. mi,, 1, I'mlo

six provide (or impeailinirnt. It is the
nnlv inelhod ol removal provided m
twenly-one of these jiiristlictinns. Im-
peachment processes vary. Professor
(Tvdo F Snider of the I'Diversity ol
Illinois describes die typical pniress-

Impeaehinrnt |[imcerdingv are instituted in
die lower hnuse of the legislature liy the
ii".Irodr.cliou of a rcsolulion ot unpr.u limeiit
Such a resolulion mav he introduced b\ am
hnuse mrinbpr, whereupon the matter is re
fein-d to a rommitlrc tor investigation anil
report  On the basis nf the committee's
findings and recommendations, the hnuse
decides whether or not to vole charges in
the form of ‘articles of impeachment’ In
most states a simple majority vole in the
hump is wilfirienl to impeach. althmich a
less states leqmre a tssu-thirdv vote 1
tin- liluue votes m favor ot mipPiH'liment. il
transmits a copy ot the charges lo die senate
which resolves itself intn an impeachment
iunit to try the ease A board of managers'
is constituted by the house lrom among its
members in proseinte the proceedings lie-
fore the senate  The atensed olfinal is
entitled lo be represented by iiiumiT. and
the entire proceedings are conducted in a
manner similar to pioinhire before the
regular courts AAlieu die Inking ol lesli

lliony and the presentation ol evidrme base

been com hided, die senate soles upon till*
quislion of tnmittion ot acquittal A Isso-
ililids vote- in some stales of all members
and in others merely ot those present- is
iirdiuaiils neeessatv toconsKt .thecon-
sequences ol impeachment may aim xarv
Professor Snider adds that:

to a few slates the judgment is limited lo
removal Irom ullue. Imt iinire iiiuiitionlv it
max also ItuTiidi' disquahficatiiuis Itoui
holding ails stale utllie ill die future Most
coustiluleuis expressly except iugie.lthuieiit
eases Irom (lie goserinir's pardoning pusser
Mon user, a person vstin lias been impeached
may. svliudirr or nut lie is convicted on the
inqusu Imienl eliarges. lie prosiciilerl in die
ordinary euurls for am criminal ait which
be mas liase eoinmitted 1

In New Yoik Ilm judgesid the (.Tunl
ot Appeals the stale's highest mini
sit with the members ol Ilte Senate as a
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court nf impeachment. In Nebraska,
impeachment charges are preferred by
the unicameral Legislature and tried
before the Stale Supreme Court. In
Missouri, impeachments are tried Im-
bue the Supreme Cnitrl after charges
are filed by the House ol Hepresenla-
lives.

An impeachment proceeding is rare,
and is used only under the most ex-
traordinary circumstances. Apparently,
the last impeachment trial ol an Allor-
ney General was in Kansas in 1934. That
action resulted in an acquittal.-' W hat-
exer are the prescribed grounds for
impeachment, die method is nota com-
mon means of removing officials. It
can be utilized only when the legislature
is in session and is quite lime-consiuning.

Alternative llenwvnl Processes

Fifteen states which provide for
impeachment also provide alternative
removal processes. In the ten jurisdic-
tions where the Governor appoints the
Attorney General, he may also remove
him In Hawaii, the Senate must con-
sent lo such removal. In New Jersey,
the Attorney General can he removed
by the Governor lor cause only after
an opportunity to be beard lias been
granted. In New Hampshire, tlu* Gov-
ernor and the Council may remove the
Attorney General on address of both
branches of the legislature. Five other
states provide for Gubernatorial re-
moval of the Attorney General. In
Maine, the Governor and Council may
remove on address nf both branches
of the legislature. In Nevv York, re-
movalisby the Governorand the Senate.
The Governor of Arkansas, upon ad-
dress of two-thirds of the members of
each house of the legislature, may for
good cause remove the Attorney Gen-
eral. In Michigan and West Virginia,
the Governor may remove him without
the consent ol another authority

The legislature stands alone as a
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removing authority in proceedings olhri
than impeachment in eight stales Re-
call Iltav be used In lomnw tin Atbu-
tUv  Genital in Arizona Colorado
Louisiana. North Dakota. Oregon.
AAnsliington. ami Wisconsin; lie ix an
elective nflicrr m all nf these stales
I'rnfexsor Snider evaluates the recall
procedure as follows-
Herat! provisions where dies exist havi
been used hut sparingly I'lie recall is
sometimes criticized on the grounds dial it
insolses a further lengthening of the ballot.
On the other hand, it has been contended
that, without the recall as @ means of holding .
to areount officials vested with wide up.
pointing powers, the short ballot would not
jie practical Provision tor the recall may
make il possible to lengthen official terms
without impairing popular control, hut iniv
also he uscil by factions defeated in an elec-
tion In continue the election fight or to
harass the winners while in office *

Louisiana reports that the district court
may remove the Attorney General, and
Maryland indicates that removal is at-
tendant lo any conviction in a court ol

I~y

W'/As a result of a court decision, an
Arizona Attorney General was removed
from office in 1917, having been ad-
judged guilty of conspiring to violate the
gambling laws of the stale. The Gover-
nor considered the office vacant and
appointed a new Attorney General. The
former Attorney General, however.
refused to vacate his office. Subsequent
court action affirmed tin* validity ol an
act which provided that an office
would lie vacant if its incumbent ssas
convicted of a felony. The court rea-
soned that the powers of impeachment
were an added protection for the pub-
lic, not the sole protection.l Section
I.fi tliscusses the Attorney General's re-
lationship to the bar, anti points on!
that disbarment proceedings may be
brought against an Attorney General.
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1.15 Filling Vncancici

[ull" .in lour melhnds nl fillinu
1.Umu iexm fhoollite ol Atfarncy C.m-

LI 1 M F Tilt ((1VOILLIU.
ihe Itgislatnir nr lIn' supremo court.
i>t li-. promotion nf n dcputv tin*

position nl Attornes General.
Authority lo M| Ynranch s
\ii nverxvhelming majority nl  tin*

jiuisdu turns indicate tliit Iln- (.mrr-
nnr fills vacancies as *ioini as thin oc-

cur. lit Maine, Massachusetts. New
M>rh ami \ irginia. the legislature lilts
sat antics: however, il il is not in ses-

sinn tim Governor makes the appoint
mint In Maim*, he must have tin ap-
proval nl the (.nimeil TeimesMi*
provides that the Supreme Court will
I11) s ai am ies. since il normalb appoints
the Attorney General In two stales.
Louisiana ami New Jersey, the Ilirst
assistant or deputy becomes Attorney
Ccuital until a siiiccssor is delicti or
appoinleil.

\\ here the Attornes General s
appointed. it would seem proper that
the appiliut’nu agent also fill vacancies,
as js the ease in all smli jurisdictions.
The rationale lor Idling sataneies when
the oilier is elective is less clear All
lint lout ol the states which have an
elective Ailoruey (General permit the
(anetnorlo make appointments. Three
permit the lem'slature lo name all At-
turtles General. ami in one the deputy
is promtited. Allow inn the Giwcriinr lo
lill vaiam ies in an elective oilier seems
contrary lo the ehiel arguments lor
election. those ennerrniug independence

Ixill) the eveentive. Il is also ipiestiou-
alile vvlielher a C.'overnor of one parly
should he allowed lo lill a vacantv in

an oilier which was held In a member
of the opposite pails

Il the Depnlv Attorney (mmrt.d n
plouioled to lill a <aeain v. the mh.irn rs
ol ionliuuilv in ollne programs ne
giialor. hovvever. dir MliImnrv (on

rral mav select Ins chief Depnlv at-
rnrd'itg to different criteria Irom thrive
he would use in selecting Ins own re
placement.
1.1 until of Vuiuurlj :\)<i>oinIninil
A.icuiuv appointments for elecTive

olhres usually are valid only until do
nest general or nevt biennial election
\t that time, if the original term has
not ilapsed, a short-term \ltoruev
General is elected this point was
litigated in Oregonl The statute
creating the Oregon office in 1S0l pm-
viileil that tile Attorney General would
In* elected for a lull four-)ear term in
IN'Il  Further. it mentioned that va-
i.itiiies would he Idled by (wtberiKitori.il
appomtment until the nevt general
election, when an Attornes (leneral
would lie chosen to lill out the term or
commence a new term. The (inventor
appointed an Attorney (leneral in IS’li.
The ipiestinn of the ease was simply,
was there to be an election to lill mil
the first “ipiasi-lcrm" in the general
election id [S!)2":> The court ruled that
there was lo he such an election.
The Supreme Court of (leoruia
reached the opposite eoiidusion in a
1()31l case.- The office ol Attornes
(leneral was treated under the judicial
article, hence the tide that prosisintis for
elections lo lill vacancies in eseeutive
positions did not apply lo the office ol
Altninev (‘.eneral. The (lubernatnrial
appointee to lill a vacancy created by a
resit".uatimi was to serve out the lull
lom-veai term ol olliec without stand-
ing Im election The Attorney (leneral
was pistay in ofliee until his successor’s
election had been declared by the (len-
eral Assembly. The provision lor the
special vacancy eleetimi made no pro-
vision for such declarations', hence, the
elections weie deemed tint to apply to
tin - Atloinev (.liieral

15 Qualifications

lhe effi'i'liveness ol the oilice ol
Attorney (lener.il depends on the ipiali
lieatinns ol the ineumheut niore lit.in
on any single factor Slallllory k-
ipiireiuents can do little other than
J'stahlisli certain minimum standards
It is equally difficult lo eipmle past
experience nf iiciiinbeiits with their
performanee as Attorney (leneral.

1.51 Qualifications Required

| .title |51 gives die qualifications
reiptired for lutldinu the olliee ol At-
torney (leneral Some stales add other
requirements, such as prohibition Irom
holding other olfiees, to these ipialiliea-
liotis. Only Pennsylvania and (liiatn in-
dieate that no qualifications are re-
quited.

There was no minimum aHe re-
quirement in seventeen jurisdictions.
There were either implicit nr explicit
requirements in thirty-three jiirisdiclinns
The minimum age was 21 in twelve
jurisdictions, 25 in nine. 2(i in two. HO
in six. and 31 in one. Ctdilnrnia. Con-
necticut and Maryland reported no
minimum ages, hut the requirement ol
five years bar membership in California
and ten years in Maryland and Ciiii-
necticnt indicate a practical minimum
am* of 2fi In 31 years, depending on
state liar requirements.

Residence and citizenship are re-
quired liy most jurisdictions. Citizen-
ship is an express requirement in thirty-
two jurisdictions and can lie interred in
another eight from the provision that the
Attorney General must he a qualified
elector. Ten jurisdictions indicate that
there is no citi/.cnship requirement.
Citizenship might be inferred elsewhere
from requirements dial the Attorney
(leneral be an elector. The Maryland
court, lor example, has said that the
coitslitiitional provision that the At-
torney (leneral be a qualified voter nec-
essarily implies that lie lie a I’. S citi-

and Experience

zen.l Nineteen of lurtx -lixc states have
residency requirements lor the oilier
These ramie Irom six months in Ain In
can to ten years in Alary laud and to ten
years as an elector in Oklahoma. lon
stales have requirementsol two years nr
under, seven of from three to six years
and two above six years.

Admission to the liar is a practical
necessity foran Attorney General, but is
not required in all jurisdictions. Al-
lInuijili durine Colonial limes there
were occasional non-lawyer Attorneys
('eeneral. there is no evidence of a lay-
man so servinc after statehood Formal
requirements appear moot as the elec-
lorate probably would not choose a
non-attorney lo lie its chief law nfliecr.
However, the question arose in the
Canadian province of Alberta in 1(137
when IVernier William Aberhart. a lay-
man. designated himself to fie the pro-
vincial Attorney General. AA  Kent
I'ower examined the implications ol
Aberbnrt’s tenure and eonelndcd that
both tradition and practicality required
that the Attorney General should be a
lawyer. lle pointed out that the Legal
Profession Act provided that no person
"who is not enrolled as a barrister and
solicitor in the books of the | aw Society
of Alberta shall commence, prosecute,
carry on or defend any person in any
Court em="Power added. “It is his duly
to function as such, and under said . . .
provision he cannot legally do so."
Power concluded that:

The history of the office, its duties and re-
sponsibilities. and especially the successful
operation of our federal system, allord
weighty support for the view that the re-
lationship of the attorney general In the
Lieutenant Governor is in the nature ol a
pe-Mio.il one  The name "King’s attorney”
crystallizes that idea The Lieutenant-
Gnvrriiur has. theielnre. at least as much
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right in receive llic personal, lint the inversely
delegated. opinion of his altorney as mis
private elicit) has to exFect the personal
opinion of his solicitor rallter than the trails-
milled opinion ol one nr more of the snlit i-
tor's partners or employees, eson though that
opinion mas be the result or the amalgam ol
their research and points of siesv. Moreoser
it is Ihe right and. in tans instances, the
duly of the attorney general to appear in
Court Oil behalf of the Crossn  No layman
can fulfill that duty svitll competence.2

Many jurisdictions report specific

statutory or constitutional requirements
of bar membership. In addition. Kansas
reports a case which implies this re-
quirement.3 The court defined the
duties of the Altorney General so ns lo
remove any doubt but that they re-
quired a person licensed In practice
lasv and added:
One svho is admitted In practice as an at-
toniey at lasv is an officer nf the courts and
both hv virtue nf his oath of office and the
customs and traditions of Ihe legal profes-
sion. he osvos to_the courts the highest duty
of fidelity- .. . The attorney general by bis
motion to intervene and supersede the
county attorney exercised his posvers nod
dutiesunder Ihe constitution and appropriate
statutes: this svas ns far as he could go as an
executive officer and as an attorney and
officer of this court. Since he is an officer
of Iht" judicial branch, under the separation
of powers of Ihe three branches of govern-
ment. lie was limited and restricted in his
conduct before this court by Ihe code of
professional clhies lo the same eslrnt any
other lawyer svnold lie.

In at least six additional stales die
requirement can be implied from other
statutory or constitutional duties of the
Attorney General. In Minnesota, for
example, tho statutes make it unlawful
for anyone excepta member of the bar
to appear in court ns an attorney and,
since the Attorney General's statutory
duties require such appearances, his
liar membership is necessarily implied.
Ncxv Jersey statutes prohibit the Al-
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tomey General from engaging in the
private practice nf law during bis term
nf offiee, thereby implying Ibat lie be
adm itted to practice.

Seven states provide a minimum
period ol time that one must be admit-
led to the bar before being eligible lo
serve as Attorney General. This period
ranges from fisc years in California,
Florida, Louisiana, and Mississippi to
ten years in Maryland and Connecticut

Several states have constitutional
requirements providing that the Attor-
ney General keep his office and bis of-
ficial records in the state capitol. A
West Virginia court decision of 1913 re-
jected the contention that such require-
ments affected (lie eligibility of those
seeking to become Attorney General.
The provision took effect only after
election.’'

Though only tangentially a require-
ment for office, several states prohibit
multiple office holding For example,
in Maine and Massachusetts the ac-
ceptance of a seat in Congress by the
Attorney General automatically renders
his office vacant." Eight stales provide
that the Attorney General is constitu-
tionally ineligible to sit in lhe slate legis-
lature. Other slates stipulate that lie
may not hold aii" other office. In West
Virginia, such a provision caused a dis-
pute over lhe rightful claim lo office.
Lyell Clay describes (lie action:

The state was sc. for the dispute when
Clarence W. Meadows resigned from the of.
fiee on May 15th, 1012 On May 2filh, 190,
Wysung was appointed by Governor Mat-
thew M Neely to serve until the next general
election and until his successor was elected
and qualified. On November 3d, 1912,
Jameskay Thomas, who had been the Demo-
cratic nominee for Attorney General in the
primary election held on August -lilt, 1912.
and who had entered Ihe I'niled Stales
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\ttm mi October 1st. 1012. received the
MLilirilv nl lln* Mill's east Inr such ollice il
llm (o nerul rlet lion  (Vriilirali's nl result
Sith n.n-milled M tin* i Ftini mill i »o*'
[nn nl ‘slali' I\ tin* si'wr.il enmities. .mil
in him, were delivered P\ ln' Secretary ol
SLili* In Hir Speaker of llit* lliinsi* of Dele-
gate- mi January I'ith. ItM'k which hotly
eclared Thomas. wim porsnii.illv appeared
LA it nil (LIt 1S i'itoil i (In nlfit nf
Allnnu's (“iiirral Inr ln- luy-vpired (rrin
[Inhiiis (mils Ilio oath nl nllict, and dun
in.iilr demand upon Uvsong lor Po_ss_ession
nl dm properly rind records pertaining n
dm nlliti* ~ Wysnng refused. and Ibonus
thereupon brought a prticrt'ding in mmo
d.iimis before dm Supmnt* court nl Ap-
eals seeking induction into din office. The
upromi' f'lnut held tli.it notwithstanding
dm fail dial TlInnii.i- was limn in the mill-
tary senice. lie was 'nrnill- under the law
fur,lglecnon in the office nl Minnies (mu-
er.i

\ Nevada case in 18fj7 also inselsed
dual office holding The Nesatla
Constitution provided that no person
holding an> Inerative office under the
government of (lie I'nited States or any
other power would lie elidible for any
civil office of profit in state government.
llolierl Clarke was eleeled Attorney
Ceneral in |ISfifi. Alter he took office,
the presions Altorney General. George
N.-tursc, claimed possession of the office
because Clarke svas. prior to his elec-
tion, the 1’ S. District Altorney for
Nevada. Clarke replied that he had
tendered a conditional resignation from
lhe ofliee of District Attorney effective
in January. 1887. One day prior lo lhe
election. Clarke wrote a preetnplory
resignation lo take effect immediately.
The court ruled that Clarke ssould base
had to resign nncnndilionally prior to
lhe election day In be elidible for of-
liee. llosvever. lhe court accepted his
action the day prior lo the election as
an effective residnalion and allowed
him to remain in oilier

[ull 1L Lilt (lint MU VIMUtMVIIN
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1.52 I'.xpericncc and Tenure

M m has lhe office ilsrll varies wide-
h persons serving as Attorneys C.rii
eral between the years 1983 and ItltiS
exhibit a witle randcol baekdrounds and
personal characteristics.1 An analysis ol
such lactors as education, afie al as-
sumption of office, occupation, public
service, political affiliation, and Icnure
resells a droup solidly [Il'dalistic in
charaeler but as dillereul in certain
other respects as the jurisdictions they
serse. Due In lhe professional and
political aspects of the office, strikiud
similarities appear in such areas as ed-
ucation and past public service.

m\de at assumption ol oilier, ranged
between 29 and 83 years ol ape. In
spile ol the wide distribution, nearly
(it) percent took otlicc while in their
-1d's, following a career ol public serv-
ice spaiinitid at least a decade. This
modular characteristic is again seen in
the fact that the average ude of assum-
ind die olfice ol Attorney General is
approximately 15 years.

Ily profession, all are attorneys at
law. allhnttdh very few moved directly
into the position from private practice.
More than one-half can be occupa-
tionally classified as public servants,
due to their lotld period of employment
in municipal, state, or federal govern-
ment. Approximately 1(1 percent have
occupational baekdrounds ns teachers,
bankers, or businessmen. About one-

fourth hold A Il. and 1.1.11 dedrccs.
with a scattering ol U.S. I.1.D., and
M A,

The vast majority ol the Attorneys
General possess impressive records ol
past public service. Approximately TO
percent have .served as municipal or
county attorneys, while several served
as mayors. Municipal, stale, or federal
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judgeships were held In 20 percent
Two-fifths ol the Attorneys General
(him - served in the legislature, with a
ratio ol three limes as many in the
House as in the Senate. Several were
elected Floor Leader. In lhe executive
branch, one served as both Governor
and Lieutenant-Governor, and others
have held such positions as Secretary
of State, agency director, and Kveculivc
Assistant. In the federal sphere, nearly
10 percent of the Attorneys General
have served as |’nited States Attorneys,
and several others were employed by
agencies, boards, and commissions.
(lile-(tiartei ol the Attorneys General
served as Deputy or Assistant Attorney
General.

In IDOT. twenty-eight Attorneys
General were Democrats, twenty were
Hcpublicans, and one was a Popular
Democrat. In 1988. tlu-re were thirty-
nine Democrats, thirteen Hcpublicans.
and the single Popular Democrat. Iy’
PIRN the ratio stood at thirty-three
Democrats, nineteen Republicans. and
the Popular Democrat.

Almost one-half ol the Attorneys
General for any given year between
1983 and lilfiS had served one or more
prior terms in that office. The period
indicates a trend of increasing numbers
of Attorneys General possessing tenure
of eight or more years. W hile only 1(1
percent were so churnctcri/cd in 1983.
the number reached 20 percent in 1987
and 30 percentin 1908.

As with every aspect of the Ameri-
can political system, the past decade

lias subjected the office ol the Altorney
General lo an overall evolutionary
process. Needless to say. the changing
demand structure ot lhe position ie-
tpmes tin- services ol highly educated
individuals, with a background "I
public service and legal experience
The following tables, hricily sum-
m.iri/ed above, provide a survey ol
those wild have held the ofliee nl At-
torney General during the past six years

Due hundred and fifteen limiter
Attorneys General responded to a
C.O.A.G. .survey in 197(1.- This group
included sixty-two Democrats, filty-
one Republicans' and two from other
parties. They had served an nxcrnue
ol t.fil years, taking office at an average
age ol -13 years. Prior to becoming
Attorney General, filly-two seived as
local government attorneys: twenty-
four served as legislators: and thirty -
lour served on the Altorney General's
staff Afterserving as Attorney General,
ten became Governors; two became
| nited States Senators, and two became
members of the House of Representa-
tives. Nineteen became stale Snpteme
(amrt justices and twelve became judges
of other courts.
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.G Relationship to the Regal Profession

liio Attorney Gem-rol’s relationship
In the bar in the slates is not strongly
ilcfined. although lie is potentially in a
position In exercise leadership. In
F.ngland anti Canada, the Attorney
General is die titular head nl the liar
No sin.li formal role devolves upon the
office in America.

State Attorneys General Itase vary-
inc decrees of involvement with the
liar. Some have formal duties in re-
viewing petitions lor bar membership
and in initiating proceedings for dis-
barment. Generally, however, the ex-
tent of their professional activities de-
pends on their individual interests.
Most take an active part in liar associa-
tion meetings and some have published
articles in the state bar journal lit some
states. Attorney General's advisory
opinions are published or briefed in the
bar magazine. The Attorney General's
role in recruiting lawyers lor com-
munity service in limes of emergency
has been demonstrated, lie may be
aetisc in projects of lhe American liar
Association, such as promoting that
group's standards for the administra-
tion of justice’

1.G1 The Attorney General and the
Bar

Table I.G. based on data submitted
to C.O.A.G. by Attorneys General's
offices, shows his relationship to the
bar. Attorneys General serve on the
state bar's hoard of delegates in Col-
orado, Connecticut (cx-ollicio) and
Pennsylvania (cx-ollicio). Minnesota's
Attorney General serves on the liar
association's unauthorized practice
committee and Wisconsin's Attorney
General does legal work lor the stale
bar. The Attorney General ol South
Carolina serves on the committees on
criminal law of both the integrated

I S.i Srih«in I'7* ti| linv sfmlv

stall bar and the private bar assoi i.iti'in

C'O AC, iupuries to a few stale
bar associations showed that there =
some interest 1l involving the Anoint",

Centra! in bar activities For instuuc.
the director nf the Missouri lut ijudi
fated that while the various Mtornevs
General in the past have been re-
peatedls urged to participate in bar
activities, his participation often has
been limited because ol alues schedule
However, the director commented
that
Since Attnrnc> Gi'lii ral lolin D.inlnrlli lie
been in office’, we luse had a closer relation-
ship than in the past He has expressed a
ier\ definite interest in promoting protects
in which The Missouri liar is intoresled. and
because nf that we have had several priiale
loinrrsalinm with hull that LWI’ been sen
helpful and very rcsmirtiTnl to ns Ur
would like lo expand and continue In no
voice the Attorney Generals O ilier in liar
aelisiliesa

The director of Maine's liar Associa-
tion pointed mil that, though the rela-
tionship ol the Attornes General and
tlie bar was informal, it was nonetheless
close. Five of Maine's Attorneys Gen-
eral have served as president ol the bar
association and one served as bar presi-
dent while lie was Attorney General
The bar association's director com-
mented that relations between the asso-
ciation and the Attorney General were
alreadx very good:

The Attorney General lliilisell lias been most
helpful in many ways and so have his slat!
Ther have Contributed material In our Bar
Mullein) and have never hliled 1" give sng-
gestium and advice when called upon

Former  Attorneys General e
spoiuling In (-<).A G. ipiestiomiaiios
Jo111, WL | -1 T M ML il
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TRANSCRIPT OF PROCEEDINGS

SENATOR FISCHER:

We next have Judge Tom Stewart with us. | might just, as a
matter of introduction, say that Judge Stewart was a member of the
Legislature in the 1950s, helped organize the Alaska Constitutional
Convention, served as a secretary for the Convention, subsequently
served in the State Senate, has been a very prominent judge, and is
now before us. Tom?

JUDGE STEWART:

Thank you, Mr. Chairman. The question of an elected Attorney
General, | think should be looked at from several different aspects of
the issue. | would begin with a question of history, and it's kind of a
truism that those who do not look at history are condemned to its
errors. The history of this issue, just in Alaska, is that we had an
elected Attorney General for forty-six years, from 1913 until 1959. The
people who considered whether as a state we should continue to have an
elected Attorney General included twenty-seven former members of the
Legislature who had functioned under an elected Attorney General for
many years in their combined experience, including an Attorney General
who was elected, Ralph J. Rivers, and who came to the convention
convinced that the Attorney General should be elected, and upon the
basis of the debate there and the information that he learned from it,
voted against the election of the Attorney General. The appointed
Attorney General decision was ultimately made. Look to the history of

other states, and | recall very clearly when a gentleman named Thomas



E. Dewey, who was the Governor of

New York, came to Alaska in the late 1940s or the early 1950s, and met
with political leaders in Alaska, and one specific word of advice that he
made after his years of experience as Governor of New York and a
leading prosecutor was: "Whatever you do, do not elect the Attorney
GeneralJ in your state.”

Now, another aspect besides history, and we'll touch a little bit on
the history of election of attorneys general in other states, but | think
before doing so | would like to look a little bit at the nature of his
functions. By nature, it's an error to label the Attorney General the
attorney for the people. In fact he is not that. He is the attorney for
the executive branch of the government. A governor is the Governor
for the people, but not the Attorney General. A citizen cannot go up
to his office and say, "I want an opinion." He will of necessity say to
you: "we don't give opinions for the citizens; we give opinions for the
executive branch and its agencies.”

And | might pause a moment there; there's been an unfortunate
history in Alaska that the Legislature has somehow looked to the
opinions of the Attorney General as guidance for the meaning of the
laws. In my judgment that's a serious error. The Legislature should
have its own attorney. It should not look to the Attorney General.

Now, the Attorney General is like any other professional attorney.
He is an attorney. His professional duty is to his client. His
professional duty is to help his client realize his client's needs, not to

make an independent judgment of what he thinks is right or wrong in
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terms of his client's needs, but what his client thinks his needsare,
and as a professional person, he should be looking to that.

Now, there's a mistaken view. Perhaps you might believe that
somehow the Attorney General's opinions, which are published, are
usually, hopefully, well considered, thought out, researched, and
detailed—somehow have the quality of a judicial opinion. They do not.
They are fundamentally different in nature, because they are not
framed on an adversary basis. They are not based upon two sides
genuinely, seriously opposed to one another, summoning every argument
on the opposite sides. Rather they are framed like any other
attorney's opinion, based on what he thinks his client's interests are.
He's an advocate of that side, where a judge sits and listens to both
sides. A judge, in effect, listens to cross examination. He listens to
the argument, to the criticism of the argument, and to the counter
criticism of the argument. The Attorney General has none of that in
the framing of his opinions, and his opinions should not be viewed as if
they had behind them the adversary process, which is fundamental to a
judicial opinion or descision.

It's an error to think that the Attorney General can somehow
satisfy pressing, immediate political concerns about a particular issue.
What gives him the ability to try to read in what the newspapers are
printing, or what he sees on TV, or what some constituents aresaying,
that that is the opinion of the majority of the people?He is not elected
to determine what the policy of the government should be. | mean,

he's not chosen to do that, whether elected or otherwise. He's chosen



to be the legal advisor to the executive branch, and he should not
frame his opinions based on current political views. That's the
Governor's choice. The Governor is the one that is chosen to fix the
policy of the executive branch of the government, or it's the
Legislature's choice in making the laws. Now, it would be a sorry state
of affairs if the Attorney General framed his opinions, not on what his
client desires to do to answer the public need, but what somehow is his
reading of political opinion and then to color his professional legal
opinion based on that kind of a view.

| have substantial personal experience. | served under an elected
Attorney General for better than three years — under two of them:
under elected Attorney General Ralph J. Rivers and under elected
Attorney General J. Gerold Williams. What the Attorney General decides
cuts across the whole spectrum of the executive branch. He advises
each and every department, and believe me, gentlemen and ladies, from
what | saw in the operation of that office, his opinions, when he is
elected, are colored by what he thinks that commissioner should do on a
specific issue when he is going to be answering to the people in an
election, rather than on what the policy of the executive branch will be
in general.

If the Attorney General is elected you have built in conflict with
the Governor. Wherever they have different personal views, there is
going to be an expression of opinion and the Attorney General will
determine what he thinks will help him politically, and not what will

help the Governor on the other side; so that his opinions are going to
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be
affected by his personal posture in the eyes of the electorate, rather
than on what the right legal decision should be for the benefit of the
executive branch. An elected Attorney General has a constant ambition
to be the Governor, and is, therefore, necessarily in conflict with the
elected Governor

The problem of putting this issue to the vote of the people is that
it's an issue that should not be viewed as an independent question.
The question is not just whether the Attorney General should be
elected. The question is what kind of an executive branch do you
want? Now, you hear it commonly said that under our constitution we
have a strong Governor. | suggest to you that that's a mistaken
characterization. What you have is an accountable Governor, a
Governor who can be held to account for the conduct of the entire
executive branch. His strength is a function of the Legislature: what
kind of laws the Legislature passes, what kind of limitations the
Legislature puts on his authority. If you put an independent elected
officer there, whose functions will cut across the entire executive
branch, you can no longer hold the Governor accountable for what he
does, because he may try to take action and the Attorney General can
thwart it by his opinion.

Another reason why it should not go to the electorate is because
there is an inadequate opportunity to debate this issue. You cannot
put it in the perspective of what kind of an executive branch do you

want. It's, as | say, an issue that should not



and cannot rationally be considered independently of that larger
question of the nature of the executive branch, and if you put it in the
form of the resolution that's before you today, that's not what will be
before the voters to consider and to look at.

In my judgment, there is no sound argument in saying that
forty-five states have elected attorneys general. If you get an elected
Attorney General, believe me, you will not change it. You can never,
as it were, take away an elected Attorney General from the electorate.
| suggest to you that before you consider this serious question, that
you should invite some governors from some other states where this
system functions to testify to you what happens in their states. Invite
the Governor of New York, invite the Governor of California, invite the
Governor of Washington, and see what they say to you about how an
independent person in that office frustrates the capacity of the
executive branch to operate.

Now, let me turn back to history just a little bit. There was some
mention made previously about the Attorney General of the United
States, and in history the form of our state government is patterned
from the federal government. | don't think you've ever heard a serious
voice raised that the Attorney General of the United States should be
elected. He is the advisor to the President and to the executive
branch as such. He is the supervisor of the prosecutors for the
nation. But | don't think you hear any responsible, reliable voice on
the national scene say that somehow the government of the United

States would be better if the Attorney General were elected. And the



history of that idea is two hundred years old.

Now, I'd just like to quote to you a few sentences from the
Federalist Papers, number 70, written by Alexander Hamilton in 1783.
It was addressed to the people of the State of New York at the time in
the Federalist Papers: "There is an idea which is not without its
advocates that a vigorous executive is inconsistent with the genius of
republican government.1 Now, | would remind you, republican
government is representative government. It is a government where
you, the elected representatives, are asked to make wise decisions,
decisions that the electorate cannot in its forum make, but which take
the kind of consideration that you people can give it. "Enlightened
well-wishers to this species of government must at least hope that the
supposition is destitute of foundation." "Energy in the executive is a
leading character in the definition of good government." Now, er' rgy
is the capacity to make a decision and carry it out. If you elect the
Attorney General, you will deprive the Governor of that energy. His
energy will go to fighting with the enemy within his own ranks. His
energy will be directed to the intrafamily warfare within his cabinet
generated by having an independent and conflicting voice there.

The situation is not unlike having two governments in one city,
like the City of Anchorage and the Borough of Anchorage, the City of
Juneau and the Borough of Juneau. If you look to the history of our
local governments, most of our major communities have wisely consoli-
dated those into one, so that the energy of the people that run them is

not in fighting between people in their own community



but in addressing the principal problems. And | say to you that you
will deprive the executive branch of its capacity for energy, for making
effective decisions, if you saddle the Governor with an opponent within
his system.

| don't want to prolong the discussion, but I'm utterly, totally
convinced that to allcw this to happen, and if you put it to the vote pf
the people it's likely to happen, because you can't adequately debate it
in that forum, you can't put it in its perspective. If you allow it to
happen, you will have forever damaged the quality of Alaskan
government.

SENATOR FISCHER:

Tom, thank you very much for your solid statement. Are there
any questions or comments? Senator Ray?

SENATOR RAY:

Judge Stewart, you brought up something that's been on my mind
for a good length of time, and that is the problem with the Attorney
General's opinions, and why the Legislature seeks his opinions and puts
a great deal of credibility toward them. For the last, oh, at least ten
years or more, it would appear to me that most attorneys general have
thwarted the will of the Legislature. When we pass a bill that has not
been appreciated by the Administration, or the Attorney General finds
that the Administration doesn't want to administer, he writes a letter
saying it's unconstitutional and, therefore, saying that he is sworn to
uphold the laws of the State of Alaska, that he is advising the

Administration not to administer it. This is contrary to the



Constitution of the State of Alaska. It says that he cannot do that.
He must seek judicial counsel, and the judiciary makes the
determination, and you have validated that for me today; and in our
times of acquaintance and friendship, | want to thank you most for that
statement you made right there. But how can we approach the
Attorney General, or how do we overcome that? That's why we seek
the opinions, and that's why a lot of times we're more or less bound by
them, or we are asking them, rather than just to have oui— we must
come to a compromise position rather than just to have our bills go
down the tube or not be administered.

JUDGE STEWART:

May | respond, Mr. Chairman?

SENATOR FISCHER:

Certainly, Tom.

JUDGE STEWART:

| think you're absolutely right, and it seems to me, as | began,
you should look at history. How does it happen that the Attorney
General has such a pervasive influence in the Alaskan government?
Well, when we were a young territory, a small territory, the Attorney
General was the only legal officer to look to. The Legislature had no
staff, and there grew up an aura, somehow, of something sacrosanct
about the Attorney General, and it should not be. He should be no
more and no less than a legal advisor to the Governor. Now, the
Governor might be a better lawyer than the Attorney General. You

might very well have a Governor who's a lawyer and who's elected, who
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knows more about the law, who does his research more carefully, is a
better professional person than the Attorney General. He should be
able to look at the Attorney General's opinion and say, "thank you, Mr.
Attorney General, you're good and | want to keep you on, but I'm not
going to pay any attention to that opinion because | don't think it's any
good.” He should be free to do that. The Legislature should never be
bound by the Attorney General in any way. My advice, apart from this
thing, is to hire yourself counsel: a counsel to the Senate and a
counsel to the House; and rely on them for your legal opinions about
the validity of your legislation, not the Attorney General, because his
duty is elsewhere.

SENATOR RAY:

But, isn't there some way? You see, where we're thwarted a lot
of times is that he will advise the Governor that in his opinion it's
unconstitutional, and that, therefore, the Governor should not
administer it. And a lot of times, by the time an individual legislator,
who knows he's in the right, he does not have the wherewithal to bring
court action.

JUDGE STEWART:

To take this to the court?

SENATOR RAY:

Yeah. And a lot of times when they do, by the time the two
years that it would take to get before the courts, in a lot of instances,
it's a moot question. The guy has lost. So you just more or less seek

a compromise position with the Administration in order to resolve and
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get a half a loaf, rather than to take the whole thing.
JUDGE STEWART:
There's nothing that | know of in the constitution that says the

Governor has to follow the opinion of the Attorney General. Just

because the Attorney General says it's unconstitutional does not make i

so. | know of no way you can answer that question that you put,
Senator Ray, without persuading the Governor in the particular
instance that he should not follow the opinion of the Attorney General
in that instance—or to go get another opinion if you can, to have the
Attorney General take another look at it.

SENATOR RAY:

Well, if there is nothing that makes that opinion sacrosanct, that
says the Governor can't support the legislation if he wants to ...

SENATOR RODEY:

Well, it might be in his best political interest to have the Attorney

General say that and

JUDGE STEWART:

That may very well be.

SENATOR RAY:

In fact he might even seek that opinion out so that he can avoid
doing what is politically distasteful to him.

JUDGE STEWART:

If that's the case, | think you have no alternative but to summon
some resource to get yourself into court. I'd be glad to answer any

other



SENATOR FISCHER:

Thank you, Ton.

SENATOR 5TURCULEWSKI:

Mr. Chairman, just a comment, that this is a most provocative
discussion of how the Attorney General has evolved and just in the few
years that I've been here, why, you see us going to [Legislative] Legal
Services when we want one opinion, we go to the Attorney General for
another. | think this is worthy of some exploration. It seems to me,
one, you could, of course, go to court more often to challenge that
opinion, but 1 almost think it would have to be, to bring change, an
evolutionary kind of a thing where you would, in fact, either give the
status to your current legal services or hire independent counsel that
would be available for advice and you start going there as opposed to
what we do now, which is more and more to go to the Attorney General
for their opinion. But that is interesting and it would be interesting
maybe to see a catalog of things that you might do to bring about the
kind of change that will bring more balance there. We use the
Attorney General as the final word in a lot of cases.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Because we're forced to. We're forced to reach a compromise
position because otherwise he will say in his opinion it's unconstitutional
and then the Governor will say, okay, and it's not administered; and

then we're up to the wall unless we have the financial resources, the



backing of somebody to get it into court in a rapid fashion and then
have the court act upon it.

SENATOR STURCULEWSKI:

Your asking what?

SENATOR RAY:

See, well, | even had the crazy idea one time of asking for
advisory opinions from the Supreme Court or from the Superior Court -
just advisory opinions on matters of great state interest and just have
them give an opinion of whether it was constitutional or not, and they
didn't want to do it.

JUDGE STEWART:

Mr. Chairman, may | just add one note, without extending your
time, in response to Senator Sturgulewski's comments? | think it might
be useful for you to look to the pattern of some other states. Now,
the Legislative Affairs Agency is one thing that does its research, and
it has its attorney that advises it as a staff. What I'm talking about is
counsel to the Senate

SENATOR STURGULEWSKI:

That's right. We haven't done that.

JUDGE STEWART:

and counsel to the House, and you will find that pattern in
other states. | happen to know quite well an excellent counsel to the
California State Senate, and the nature of the function of his office is
very important in the success of legislation in that state, and to giving

the - of necessity - the majority in the Senate that chooses him, legal
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opinions.

SENATOR FISCHER:

Senator Ray?

SENATOR RAY:

Then, again, Tom, we've been, at various and odd times, in the
Legislature, either one house or the other, or both acting in concert,
have hired outside counsel in particular areas of interest or to answer
specific questions, but then we're always criticized by the public or by
those critics of the Legislature who declaim to the public that the
Legislature spends its money, they have hired these people to do thus
and such, and it gives the appearance that the Legislature is a bunch
of spendthrifts when they have legal officers they could go to like the
Attorney General which they in error believe is available to us to tell
us what is constitutional and what isn't.

JUDGE STEWART:

| appreciate the opportunity to appear, Mr. Chairman.

SENATOR FISCHER:

| really appreciate your testifying.

-14-
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Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, AK 99811

Re: Elected AG
SJR 9

Dear Senator Rodey:

I would like to comment on the merits of the question
of whether or not we should elect the attorney general.

As you take up this issue, it is useful to consider how
this proposed change will effect the citizens of our State in
both the short and long term. I have lived and practiced law in
our state for most of my adult life. T am absolutely convinced
that the needs of all Alaskans are best served by having an
appointed attorney general. Election of one cabinet level
official makes no more sense than the election of some or all
other commissioners.

Historically, the Attorney General has been an
appointive, rather than elective, official. In England, the
Attorney General was appointed by the Crown and only incidentally
acquired elective status through a seat in Parliament. In
Colonial America, Attorneys General were usually appointed by the
Governor of the colony. The Attorney General of the United
States still serve at the pleasure of the President with the

advice and consent of the Senate. 1/

1/ Our research indicates that the Attorney General s
popularly elected in forty-three states. The Attorney General is
appointed by the Governor in five states (New Hampshire, Alaska,

Hawaii, New Jersey and Wyoming), three territories and the
Commonwealth of Puerto Rico. In Maine, the Attorney General is a
"constitutional officer™ selected by the Legislature while

Tennessee's Attorney General is selected every eight years by the
Supreme Court of that state.
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flexibility and discretion that is implied in an appoin'ed
attorney general. Anything less will ine.vitably drive a wedge
between the Governor and the Department of Law to the detriment
of the citizens of our state.

Thirdly, in addition to the practical problems caused
by an elected attorney general, experience in other states with
an elected attorney general suggests that the Governor's office

will incur substantial costs with respect to the use of separate
and additional counsel for the Governor. I am of the opinion
that this use (and cost) depends on the relationship between the
Governor and the elected Attorney General., In a situation where

an elected Attorney General and Governor are cooperative, cordial
and share a similar political philosophy, the need for additional
Governor's counsel will be reduced. Regrettably, this is not
always the situation. A 1976 study by the Rational Governors'
Conference explored the role of Governors' legal advisors. The
study, which was based primarily on a questionnaire to these
counsel, found problems in this relationship:

In many states, the relationship between the
Governor and the Attorney General is not a smooth
one. In addition to whatever political
differences there may be between them, there are
several operational areas of potential conflict.
These include conflicts over the extent to which
the legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an attorney-client situation. 3/

While | cannot estimate the actual use and cost of
additional counsel to oversee the elected Attorney General on
behalf of the Governor, | am convinced there will be some extra
costincurred by the Governor's office to hire and use legal
counsel even in the best of times. I sadly regret that the
citizens of our state will be required to pay for this additional
layer of legal bureaucracy.

3/ National Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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I have a numbei* of substantive points which weigh
against the election of the attorney general. First, in Alaska,
the people, through their Jlegislators do participate in the
selection of the attorney general by the confirmation process.
In addition, the confirmation process allows the Legislature to
examine the qualifications an”™ integrity of the nominee.

Secondly, the governor, as the state's principal
executive officer, needs to have a responsive and reliable
Department of Law. I think good management requires an appointed
attorney general, but more importantly common sense suggests that
the attorney genera] selection be made by appointment. The
delegates to our Constitutional Convention recognized over a
guarter century ago that, in our vast state with its disparate
interests and citizens, the administration of state government
requires a strong governor. This still holds true today. The
last thing our state needs is an elected attorney general who may
have a personal or political agenda which varies from the
position of the governor. The friction between the two elected
administrative officials can lead to a less responsive state
bureaucracy and a diffused accountability of the executive branch
to the electorate.

I could relate anecdotes which illustrate this from
other jurisdictions having elected attorneys general. Instead, |
wouldrather provide a quotationfrom the National Municipal
League:

All authorities on executive, organization agree
with the position embraced by the Model State
Constitution for more than AO years that
administrative power and responsibility should be
concentrated in a single popularly elected chief
executive. There is growing recognition that the
governor, as the representative of all the people,
should be equipped with the constitutional status
necessary to exercise constructive leadership as
the chief Jlawmaker and political head of his
state. 2J

Studies on administrative reorganization usually argue
that fragmentation leads to irresponsibility, but that a single
chief executive can be held accountable through the electoral
system and, as a consequence, can make the administration more
responsive. In my opinion, the Governor of Alaska needs the

2/ National Municipal Leagues, MODEL STATE CONSTITUTION (6rh
ed.) 65-66 (1963).
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Fourthly, in states where Hie attorney general s
elected, the heads of executive departments often hire their own
attorneys. In jurisdictions with elected attorneys general,

there is often a proliferation of house counsel on the staff of
major departments. Historically, such counsel have been employed
by executive branch agencies to give department heads a "second"
opinion in controversial matters in states having an elected
attorney general. Such counsel usually do not have the authority
to litigate, but they do provide legal advice to department
heads. Without centralized legal service and advice, each agency
will rely on advice from its own lawyers. Therefore, agencies
will receive differing interpretations as the3dp raise legal
issues. This in turn will make consensus among different
agencies on issues more difficult to achieve. The result is that
public policy ? cisions in the executive branch will be delayed
to the detriment of the public and the legislature. In addition,
these house counsel frequently submit amicus briefs in litigation
affecting their departmeiitls programs. It is not unusual in
states with an elected attorney general to see four or five
separate briefs filed iri a single matter, representing the

varying viewpoints of different agencies, in addition to the
attorney general's Dbrief. If nothing -else, this needless
duplication insures that the courts and the public will be

confused about state policy on many issues.

In my estimation, the cost for such additional counsel
in Alaska could easily exceed $1.0 million annually, within a few
years. This cost is simply not warranted by any rational
criteria and should be further questioned in light of diminishing
revenues. We have many more basic needs in Alaska which command
the state government's immediate attention. Surely we do not
want a needless layer of extra lawyers embedded in state
agencies.

In summary, it is my opinion that electing the Attorney
General will split administrative responsibility and executive
authority, diffuse the political accountability of the executive
branch to the public, add more attorneys to state government,
contribute to more intense bureaucratic infighting among
agencies, delay the resolution of executive branch policy
decisions, and create a higher rate of growth in the state
operating budget.

Please call upon me at your earliest convenience if |
can provide additional information on this matter.

Jorman C. Gorsuch
Attorney General

NCG.-vrb
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signify by saying "aye", all opposed by saying "no". The "ayes"
have it and the proposed amendment 1is ordered adopted. Are
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, | have an amendment to insert after Sec—
tion 13. It is on the Secretary"s desk.

PRESIDENT EGAN: Between Section 13 and Section 14?
BARR: Yes, it will be a new Section 14.
PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Page o, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the
same manner as the Governor, and his term of office shall be

four years. He shall be the chief law officer of the State,
shall represent the State in all courts of lav;, and shall see
that all laws are uniformly and adequately enforced throughout
the State. He shall be legal advisor to the Legislature and all
State officers, and shall perform such other duties as may be
eprescribed by law. He shall be responsible to the Governor and
the Legislature for the faithful performance of his duties. The
Attorney General shall receive for his services a compensation
fixed by the Legislature which shall not be Increased or diminish—
ed during his term of office. He shall devote his full time to
his office and shall not receive any salary, fees or other com—
pensation from any other source. In case of vacancy in the office
of Attorney General for any cause, the Governor shall appoint his
successor to complete the term of office with the consent of a
majority of both Houses of the Legislature In joint session
assembled, or, when not In session, a poll of the members may be
taken by mall by the President of the Senate and Speaker of the
House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?
BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I"Il second the motion.

PRESIDENT EGAN: Mr,. Knight seconds the motion. The amendment
Is open for discussion. Mr. Barr.

BARR: Mr. President, as this 1is rather a long amendment -

10



PRESIDENT EGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just
called and Guy Rivers, brother of Vic and Ralph, was found alive
anc safe about 30 minutes ago. (Applause) He has been picked
up- and 1s now on his way back to Fairbanks. Mr. Barr.

BARR: I have had placed on all the delegates®™ desks a mimeo—
graphed copy of the-text of this amendment. It is not the com—
plete amendment showing the lines and paragraph, it is merely
the text. It provides for the election of the attorney general,
that is the gist of it;. He shall be ejected at the same time
and manner as the governor. He shall be legal adviser to the
legislature and all state officers, and shall perform such other
duties as may be prescribed by lav;. It outlines his duties and
it provides for his replacement in case there is a vacancy. Now,
in presenting this amendment, 1 do not go against the thought

of the Executive Committee in that we should have a strong exe—
cutive. Some people will think so. I went along with their
committee report and 1 still do not disagree with it; however,
the reason |1 decided finally to put this amendment In was the
fact that 1 met innumerable people, speaking to them privately,
who thought that the attorney general should be elected. In
fact, they stated it in broader terms, they said they would like
to elect more officials than the state governor. None of them
stated that they wanted to elect as many as we have now, that
they wanted to reduce the governor®s power, but they thought
they should elect enough so that they felt they had a hand 1in
the government themselves. I felt that if another official -
should be elected, it should be the attorney general. -Why the =~
attorney general? Because all these other department heads are
there expressly to carry out the governor®s program and should
agree with him in every detail on his policy. That makes up a
good working team. The attorney general also should work with
the governor, he is the governor®s legal counsel and the legis—
lature®s legal counsel and also counsel for all the department
heads, but he has one other duty that does not quite conform to
the usual idea of a department head®"s duty under administration
and that is, he 1is called upon to interpret the law at times.

That is a semijudiciary function, I JIould call it,"-although it"s
not final. It is a temporary decision and may be taken into the
courts. In Intcx-preting the lav;, he should be impartial. Many

times, of course, the governor might ask him to interpret the
lav; to be sure that he 1is on the right ground when he proposes
something. In case we had a governor who wanted to bulldoze
something through anyhow, If it were a little bit questionable,
the attorney general might feel that he was obligated to the
governor if he were appointed and his opinion might be biased a
little bit. I wouldn®"t say that he would flout the lav;, but he
could be biased a little bit to either one s?de or the other.
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And even 1if he were entirely honest and tried to render an Im—
partial decision, I°m afraid his conscience would hurt him a
iittle bit because he was obligated to the governor and went
against the governor®s wishes, so to remove him from that em—
barrassing position, | think that he should be elected. Now

I grant you in electing any nan we cannot be sure that we will
get a good man, and on the other hand, by appointment we cannot
insure that we will get a good man, but I belieye that if we
are going to elect another official because the people want It,
then it should be the attorney general.

PRESIDENT EGAN: Any further discussion? Mr. Marston.

MARSTON: Mr. President, if my recollection 1is right, 1in the past
14 years that | have definite recollection of, there have been .
only two attorney generals ar.d the reason is that they just can"t
get attorneys to run for that job. I1*"d want to know that there

are attorneys that will step up and lend themselves to be elect—
ed to that job before we pass on this. I have no argument with

the mover of this amendment, Mr. Barr, except that is information
that | would like to have. Maybe we have some lawyers here that

could enlighten me on that.
PRESIDENT EGAN: Mr. Heller.thal.

HELLENTHAL: Mr. President, | think 1 could answer that. All the
lawyers that favor the amendment will probably stand up, and
those who don*t will sit down. (Laughter)

PRESIDENT EGAN: The Convention will come to order. Is there
further discussion of the proposed amendment? Mr. Nolan.

NOLAN: Mr. President, at a meeting that 1 had, 1 think there
v/ere 12 people there on an hour and a half"s notice, that was
the one thing they were unanimous on. They wanted the attorney
general elected by the peo le. They seem to think it was the
one 1independent arm that t .jy would have, and for that reason
they were unanimous that the attorney general should be elected,
and therefore 1 think I will support Mr. 3arr®s amendment.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: Mr. President, 1 voted against the governor and
secretary of state as co-rur.r.ers on the belief that we had

merely one elective office ir. the executive arm and that would
suffice, because my other voting had been predicated, and other
proposals had been predicated, on that belief v/ were going to
have a strong executive. This 1is merely the introduction to
other offices. I notice we have a Delegate Proposal No. 45 sub-—
mitted by Mr. Barr, and we have a Delegate Proposal No. 44 also,



providing for the election of a commissioner of labor. If we
yield ground in one respect, we might as well elect our com—
missioner of welfare, our commissioner of education, and having
provided those, 1 feel that we should go right down the list

and completely dissipate the theory upon which the voting has
taken place. It was with reluctance that 1 even voted in favor
of" the secretary of state as a co-runner for the governor. I

am violently opposed to une election of the attorney general.

I don"t think the election of him accomplishes any purpose.

The blunt fact is that there is a general misconception as to
the function of the attorney general. The attorney general is

a lawyer and his opinion Is the equivalent of any other lawyer"s.
It can be attacked. Any recommendation he makes, if acted upon,
can always be attacked in the courts by private citizens. His
opinion is worth the paper it is written upon. It"s impressive
upon the state and the officials are bound by it until some

irate taxpayer attacks it and the actions taken under the
authority of it, and the courts can promptly overrule it. There
is a misconception about the function of the attorney general,
his functions are not quasi-judicial. He 13 another attorney
giving an opinion, and if you could assure, yourselves that he
weald have the wisdom of a deus, those lawyers don"t exist in
Alaska as it has been evidenced by the variety of opinions ex—
pressed here before this body. I do oppose it, | think if we

are going to have an attorney general, the power should be vested
In the governor to appoint him, and that is without any screening
by any judicial council or anything of the sort. If you"re going
to elect him, elect him, but by and large If you"re creating a
strong executive, then give him the power to appoint his own
attorney general. The discrepancy has been pointed out in Nev;
York under the series-, Governors and Administration of Nev; York,
which Is-put out under the American Commonwealth Series, It"s
pointed out that because of the fact that the attorney general

is an elective office under the constitution, that is, the
governor, 1in substance, has to rely on a legislative act passed
in 1900 authorizing him to have private counsel. You"re putting
a diverse and possibly a discordant element into the executive.”;"
branch. It isn"t necessary. The courts can protect”"the"govern—
ment from the opinions of an attorney general appointed by the
governor, and that attorney general does, in a sense, bear -the
same relationship to the governor as any attorney bears®™ to his
private client. It is an attorney-client relationship and the
relationship has to be based on faith and personal selection.

I would strongly recommend that there be no other elective

offices In the state.
PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, may I be allowed to close?



pnS5T"-I- -GAN: there is no other person who wishes to be
heardr Mre Stewart.

STEWART: Mr. President, may I ask Mr. McLaughlin a question?

PRESIDENT LGAM: You may, Mr. Stewart.

STLWART: Is it your idea that the attorney general, as such,
he is or should act as the counsel for the legislature, as well

as for the executive?

McLAUGHLIN: He should, in substanct, act as counsel for the
legislature. In many respects, you also have the unusual cir—
cumstance where <Mhe attorney general is of one party and the
legislature Is predominantly of another party.

STEWART: He may havesto give decisions in one case that might
favor the executive and in another case might favor the legis—

lature?

McLAUGHLIN: That"s right.

eSTEWART: I think that is an unwholesome situation, and should
be corrected by having the attorney general purely and simply
the adviser for the executive.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this has developed to the point where

I want to say a few words. I wasn"t going to, but when I was
attorney general, that office was 1- ""lative counsel for the
legislature, advised the members o .egislature, advised the

various admin:" strative departments ujuv-. the governor, and
advised the governor, and wrote legal opinions interpreting the
law. Since that time the legislature has created a Legislative
Council, that Legislative Council has a political scientist in
charge, Jack McKay. It could very well have a lawyer and 1is
authorized to engage -ny legal services that may be required.

The legislature has f-. -wer-to hire all the legal assistance
it needs during the sessions so that | believe that Mr. Stewart"s
thought is well taken, that the attorney general will be the
attorney for the executive arm of the government and that If we
have the governor appoint an attorney general, he Is not going

to be the adviser to the legislature nor the drafter of legisla—
tive bills. Novi, he ma., draft proposed legislation for the
administrative departments. IT the department of health wants

a bill, the governor will tell the attorney general to get out

a good bill or the commissioner of health, or as the case may be.
They"I11l fall back on the attorney general for some bill drafting
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mRk for the governmental departments, but the legislature from now

on and under this setup, is not going to have the attorney
general doing its bill drafting. It"s going to have its own
legal counsel. The present Attorney General, because of the
press of business, gave up being legislative counsel for the
legislature three years ago and told them they were too busy

and were just looking after the executive department, and that
they were to figure out how to get their own bills drafted.

Two years ago that situation got so acute that the Legislative
Council was created and it serves a very useful need, but 1
think that Mr. McLaughlin actually emphasized the wrong answer
when he said that the attorney general would be the counsel for
the legislature as well as for the executive arm, because under
the present development with Legislative Council, he will be

the attorney for the executive branch and the legislature can
take care of itself. I might also say that 1 wrestled with this,
I started out advocating that the attorney general be elected,
but 1 wrestled with it, 1 told Mr. Barr that | felt the way he
did four or five days ago. Because of my doubts though, 1 have
talked to many people, they have said if you are going to let
the governor®s administration be held responsible for the conduct
,of that administration, you have got to ac least give the
governor an attorney of his own choice. Under this setup he
might get an attorney of the opposite political faith. He might
get one of his own party who is either inadequate or who 1is
hostile to him, or who doesn"t see eye-to-eye with him. In
either case, the governor could say at the end of his term, if
things haven®t gone well, "We had a good program but that attor—
ney general you foisted upon me wrecked our program.” There
again, you have got passing the buck as to who was to blame
because things didn"t go well. Nov; then, if we want to be sure
that the strong executive who is going to have the vesponsibility
of carrying out a successful administration is going to get the
blame if he doesn"t have a successful administration, let us

not give him any outs. Let"s not take him off the hook by giv—
ing him an attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

RO3ERTSON: Mr. President, I don"t intend being an applicant for
the position of attorney general either by appointment or elec—
tion, but I don"t quite see Delegate Marston®s point that there
are no attorneys in the Territory who are willing to run to be
elected attorney general. 1 can"t see how there would be any
attorneys who would be willing to accept the appointment. I
support Mr. Barr®s position in this matter. I, too, am in favor
of a strong executive, but | don"t think that the mere fact that
because under the appointive system of governorships that the
governor virtually has no powers, that we should let that carry
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US uco far away. I think that it is a good thing for the people,
to have their own elected attorney general who can check the
legislation which the governor proposes to introduce and have
introduced, and for that reason | am going to vote for this
amendment.

BARR: Mr. President, may | close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Harston much as Mr.
Robertson did. IT lawyers aren®"t available, they aren"t avail —
able period. Mr. Rivers was talking about an entirely different

thing. Ke mentioned our present Legislative Council. There is
not a lawyer 1in charge. They do draft bills for the legislature.
They have taken over a duty which the attorney general formerly
did, that is as i1t should be. There is a lot of detailed work

there, but it isn"t legal work. IT the legislature wants to ask
a legal opinion, they will not go to our political science ex—
perts, they will go to the attorney general. Nov; he also stated

that if an attorney general of the opposite political party

were elected, the governor could pass the buck and say, "Well,
Srou people see what you saddled me with here. I couldn™t do
anything. Ke wouldn™t let me.” Well, if there was an attorney
general of the cpposite political party there, he would make the
governor toe the line pretty well as far as the lav; was concern—
ed. AIll the governor could say to the people is, "You see that
attorney general, he made me conform with the lav;." That"s all
this is designed to do. It isn"t supposed-to restrict his
actions otherwise, just to conform with the Ilaw. Now, as Mr.
McLaughlin said, because he was the legal counsel for the
governor period, that this would not accomplish any particular
purpose. It will accomplish several purposes. It is up to you
people to decide how important they are. It might provide a
little brake on the governor if he wants to go too far. ..If he
wants tc over-step the lav; just a little bit, but the principal
purpose it has, the principal objective it will achieve is that
it will allow the people to have more hand in the government and
that is what we want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to indicate that request. Under these rules, 10 people
have to -

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, 1 see.



riEGIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Barr be adopted by the Convention?" The
Chief Cleric will call the roll.

{The Chief Cleric called the roil with the following result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy,
Metcalf, Nolan, Robertson, Smith, Sweeney,
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buclcalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray,
Harris, Hellenthal, Hermann, Hilscher, Hinckel,
Hurley, Johnson, Kilcher, King, Knight, Lee,
Londborg, McCutcheon, McLaughlin, McNees,
Marston, Nerland, Nordale, Peratrovich, Poulsen,
Reader, Riley, R. Rivers, V. Rivers, Rosswog,
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)
CHIEF CLERK: 12 yeas, 40 nays,and 3 absent.

PRESIDENT EGAN: So the "nays"™ have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, 1| had another amendment which | had intend—
ed introducing providing for the election of a commissioner of
labor. I would just like to state that the reason for that wa3

that without destroying the powers of a strong executive, |1
thought the people would like to have a number of officials
elected someplace between the number of two and four, but 1 can
see that this body does not believe that that should be done.

McCUTCHEON : Point of order, Mr. President.
PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn"t Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, | will, if the tape is left on.

HURLEY: 1"11 move that Mr. Barr be allowed to speak on a matter
of oersonal Drivilege.
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STRUCTURE OF GOVERNMENT

subsequent proposal by Seaborn Buckalew of Anchorage to strike
the secretary of state position was narrowly approved on a twenty-
six to twenty-five vote.67 While this action eliminated the secretary
of state problem, most delegates were not comfortable with the
elimination of an elected successor to the governor.

The delegates reconsidered the problems on the following day,
and after much additional debate finally agreed to include in the
article a secretary of state vho would be chosen separately in the
primary election by the voters of each party and then paired with the
party 3 candidate for governor in the general election. Matching the
top vote-getter for governor and secretary within each party would
ensure that the selected secretary was popularly chosen and of the
same political party as the governor.63

As approved under the constitution, the secretary of state
succeeds to the governorship in case of a vacancy and serves as acting
governor when the governor is temporarily absent from office. Fur—
ther provision for succession in the event that the secretary of state is
unable to succeed to the office or to act as governor was to be made
by law. The convention preferred this formula to the initial com —
mittee proposal that when the secretary of state isunable to act, the
president of the senate and the speaker of the house of represen—
tatives shall, in succession, act as governor until the disability is
removed.

Attorney General

There was also considerable debate about whether the attorney
general should be elected. A problem in this debate was the lack of
agreement among delegates about the functions of an attorney
general. Some viewed his role as strictly that of legal adviser to the
governor and other officers in the executive branch. Others believed
he performed similar functions with respect to the legislature. Yet
others felt that because the attorney general prosecutes cases on
behalf of the state, he should be independent of those, including the
governor. :esponsible for administering the state3 police functions.
And some argued that one purpose of the attorney general was to
keep the executive honest.

As alternative to a gubernatorial” appointed attorney general as
piopcsed by the committee, itwas proposed to nominate attorney
general candidates ina method similar to that provided in the judicial
article for judges. Others suggested the attorney general be elected.

ja.. p. 200.1
" p. 2009-10, 21T 7-45. -
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However, by votes of twelve to forty and eighteen to thirty-six,

delegates rejected tlv proposals for treating the attorney general

differently from other heads of principal departments.69 The argu—
ment against electing the attorney general, founded primarily on the

belief in a strong chief executive, was summed up by George

McLaughlin, himself a lawyer:

If we yield in one respect, we might as well elect our commissioner of
welfare, our commissioner of education, and having provided those, | feel
that we should go right down the list and completely dissipate the theory
UFOH' which the voting has taken place... | am violently opposed to the
election of the attorney general... | don't think the election of him
accomplishes any purpose. The blunt fact is that there isa general miscon-
cePtlon as to the tunction of the attorney general. The attorney general is
a lawyer and his opinion is the equivalent of anY other lawyer's... Any
recommendation he makes, if acted upon, can always be atfacked in the
courts by anate citizens. His opinion 1s... impressive upon the state and
the officials are bound by it until some irate taxpayer attacks it and the
actions taken under the author|t¥ of it and the courts can promptly over-
rule it... His functions are not quasi-judicial. He is another attorneY
?|V|ng an opinion... | think if we are going to have an at_torne¥ general,
he power should be vested in the governor to appoint him without ay »
screemng by ajudicial council or anythlnF of the sort... (The) attorney"
general does, in a sense, bear the same relationship to the governor as any
attorney bears to his private client... It is an attorney-client relationship
and the relationship has to be based on personal selection."0

Executive Departments

The Committee on the Executive proposed that all executive
and administrative functions be allocated among a maximum of
twenty departments, all under supervision of the governor. There was
little disagreement with this recommendation. The problems arose on
the question of how each department was to be headed: by a single
department head or by a governing board or commission that could
in turn designate a departmental executive.

The committee 3 guiding principle was that single department
heads would, in chairman Victor Rivers "words, ". .. help effectuate
and make more efficient the strong executive type of government in
the executive branch.”71 Delegates saw the state constitution as a
means of eliminating and avoiding the proliferation of boards and
commissions that had characterized territorial government. While
they deemed it necessary then to provide Alaskans at least some

691bid.. pp. 2193-2200, 2215, 2226.
~*Ibid., p. 2196.
7L1bid., p. 2034,
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16. Upon receipt of a veto message
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17. A bill becomes law if, while the
in session, the governor neither signs
Lwithin fifteen days, Sundays except-
Jelivery to him. If the legislature isnot
d the governor neither signs nor vetoes
twenty days, Sundays excepted, after
)him, the bill becomes law.

18. Laws passed by the legislature be-
ve ninety days after enactment. The
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hip of each house, provide for another

Local or
Special Acts

Impeachment

Suits Against
the State

Executive
Power

Governor:
Qualifications

SECTION 19. The legislature shall pass no local
or special act ifa general act can be made applica—
ble. Whether a general act can be made applicable
shall be subject to judicial determination. Local
acts necessitating appropriations by a political sub—
division may not become effective unless approved
by a majority of the qualified voters voting thereon
in the subdivision affected.

SECTION 20. AlIl civil officers of the State are
subject to impeachment by the legislature. Im—
peachment shall originate in the senate and must
be approved by a two-thirds vote of its members.
The motion for impeachment shall list fully the
basis for the proceeding. Trial on impeachment
shall be conducted by the house of representatives.
A supreme court justice designated by the court
shall preside at the trial. Concurrence of two-thirds
of the members of the house isrequired for a judg—
ment of impeachment. The judgment may not ex—
tend beyond removal from office, but shall not
prevent proceedings in the courts on the same or
related charges.

SECTION 21. The legislature shall establish pro-
cedures for suits against the State.

ARTICLE I
THE EXECUTIVE

SECTION 1. The executive power of the State is
vested in the governor.

SECTION 2. The governor shall be at least thirty
years of age and a qualified voter of the State. He
shall have been a resident of Alaska at least seven
years immediately preceding his filing for office,
and he shall have been a citizen of the United
States for at least seven years.



Supervision

Department
Heads

Boards and
Commissions

Recess
Appointments

Judicial
Power and
Jurisdiction

in joint session, these orders become effective at a
date thereafter to be designated by the governor.

SECTION 24. Each principal department shall
be under the supervision of the governor.

SECTION 25. The head of each principal depart—
ment shall be a single executive unless otherwise
provided by law. He shall be appointed by the gov—
ernor, subject to confirmation by a majority of the
members of the legislature in joint session, and
shall serve at the pleasure of the governor, except
as otherwise provided in this article with respect to
the Secretary of State.  The heads of all principal
departments shall be citizens of the United States.

(The Sixth Legislature's Senate Join| Resolution No. 2 "changing the name ol the

secretary of stateqo lieutenant giovernor" in sixteen sections o f ihe Alaska Constitution
%grggg%(&)x }he voters August 25, 1970, inadvertently omitted express amendment of

Supreme
Court

SECTION 26. When a board or commission isat
the head of a principal department or a regulatory
or quasi-judicial agency, its members shall be ap—
pointed by the governor, subject to confirmation
by a majority of the members of the legislature in
joint session, and may be removed as provided by
lav. They shall be citizens of the United States.
The board or commission may appoint a principal
executive officer when authorized by law, but the
appointment shall be subject to the approval of the
governor.

SECTION 27. The governor may make appoint—
ments to fill vacancies occurring during a recess of
the legislature, in offices requiring confirmation by Nomination
the legislature. The duration of such appointment®s and
shall be prescribed by law. Appointment

Superior
Court

Qualifications
of Justices
and Judges

ARTICLE IV Approval or

THE JUDICIARY Rejection

SECTION 1. The judicial power of the State is

vested in a supreme court, a superior court and the
courts established by the legislature. The jurisdic—
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(b) With the cnnvnl of Senate.

Cc) No formal cabinet system. In Idaho, however, sub cabinets have
been formed, by executive order; the chairmen tepon lo the governor
< hrn requested.

(d) Su'r cahmett mrel monthly.

@) In petite, the media and others do not attend, but cabinet
meetings luve not been formally designated dosed.

(0 In Michigan and Tennessee dosed, with some ctcepliont. In
Washington, open with some eaceptions.

(p) 1 0e sub-cabinets have been formed

(h) Clttved to press, open to staff.

(i) Constitution provides for a Council of Sta'c made op of elective
state administrative ollicials, vNswh ni.vkev policy decisions lor the state
white lhe cabinet acts more in an advi-ory capacity.

() 1 anh cabinet mrmi*er is chair of a sub cabinet (each state nrmcy)
These sub sthrifts meet quarterly.

|k) More oficn dunrg legislative sessions. Tennessee —weekly.

(I) Slate Planning Advisory Committee, composed of all department
heads senei at an informal cabinet. Committee metis ai discretion of
itate planning coordinator.



OUTLINE OF REMARKS

Attorney General Clarence A. H. Meyer

ATTORNEY GENERAL SHOULD BE ELECTED - NOT APPOINTED



"ATTORNEY GENERAL OF U. S. IS APPOINTED." (Little Hoover:
"As in the federal government, the chief executive of the state should
have the right to choose his cabinet officers. ")

A. Vast difference. U.S. A. G. has broad administrative and
policy-making functions in connection with the many bureaus
placed in the Dept, of Justice -- Immigration & Nat; Nar-
cotics Bureau; Bureau of Prisons; Parole; FBI -- Whereas
we are law office -- not policy making.

B. U.S.A.G. is carry over from English government. There
first known as Attornati Regis, the king's counsel. Function
was to protect the king's privileges, lands and estates and to
quell civil disturbances among the people in order to keep
the king on the throne.

C. SIR THOMAS MORE ("A Man for All Seasons"”) beheaded by
Henry VIII because he would not write an opinion the way the
king wanted it.

D. At common law, the function of the Attorney General was to
safeguard the powers o. the monarch - here this is not the
case.

"GOVERNOR SHALL TAKE CARE THAT THE AFFAIRS OF THE STATE
ARE EFFICIENTLY AND ECONOMICALLY ADMINISTERED. "

A. If Governor feels he needs lawyers of his own choosing to help
run the state, he has authority under exi sting law to hire all
the lawyers he wants to.

B. Ke can authorize any state officer or department to employ
its own counsel in any litigation.

C. Present and previous Governors have appointed men with
legal training on their staff - those men can and do advise the
Governor and the Departments under him. (Yeutter & Barnett)

D. But, would the Legislators want to go to the Governor's
appointees for legal advice and opinions in all situations?
Keep in mind that the Attorney General is also the advisor to
the Legislature. (As well as being an officer of the Supreme
Court. )



"WILL

A very substantial part of the work of the Attorney General
is in areas in which the Governor has little or no interest,
official or otherwise. A great deal of our work is with the
counties -- we must advise the county attorneys. Nor does
he have a day-to-day interest in the criminal cases we
handle in the Supreme Court. (We had 290 cases in the
Supreme Court in last 2 vears). (No need for Governor to
control or supervise us in this work.)

PROMOTE GREATER 'HARMONY." AS WELL AS EFFICIENCY,

Have served under both Republican and Democratic Governors
over the years and there never has been any lack of harmony.
We don't give Democratic advice or Republican advice - we
give legal advice.

Must keep in mind that not just the giving of legal advice to
the Governor is involved. We give legal advice to the many
departments which are under his complete control -- and
these are the departments which people contact every day -
motor vehicles, agriculture, etc. Atty. Gen. Lefkowitz of
New York: "All of the various departments and agencies of
government turn to the Atty. Gen. for legal advice and for the
rendering of official opinions. Such opinions are acted upon
daily and a great deal of the operation of the state government
depends upon the nature of the advice that is so rendered.
These opinions are rendered to all departments of the State
government, those under the direction and supervision of the
Governor and those under the direction of other elected offi-
cials. It is important to note that the opinions have a direct
and significant impact upon the People in their daily life.
Here is a compelling reason why the Atty. Gen. should con-
tinue to be independently elected. If the Atty. Gen. is
appointed by the Governor, then of necessity his opinions
must reflect the philosophy of that Governor or the relation-
ship would not be a compatible one. "

The late Joseph T. Votava in 1920: "The appointment of an
Atty. Gen. would make him a private counsel of the Governor,
and | do not think the people of the state want that. They want
someone in addition to the Governor in the Executive Depart-
ment, who would see that the rights of the people are pro-
tected. 1



D.

"BUSINESS APPOINTS ITS LAWYERS. "
Businesses are organized for profit to its owners and officers,
and not necessarily for the profit of the people they serve.

"YOU GET BETTER MEN BY APPOINTMENT. "
A Governor will be the first to admit that he makes mistakes

in his appointments.

"GOVERNOR NEEDS TO APPOINT ATTORNEY GENERAL
BECAUSE GOVERNOR IS RESPONSIBLE UNDER OUR
CONSTITUTION TO SEE THAT THE LAWS ARE ENFORCED. "
Primary responsibility is with county attorneys, sheriffs,
police and the State Patrol. The Patrol is already under the
direct supervision of the Governor, and he has the power to
suspend any sheriff, county attorney, police commissioner,
mayor, or any other officer who refuses to enforce the law.

CONCLUSION. 0O.S. SPILLMAN in 1920: "* * * | am afraid
that we have not arrived at that point in our affairs in this
state where we want the head of the government to appoint

the Attorney General. If there is any man who holds office

in this state and who should be elected by, and responsible

to the people of the state, it should be the Attorney General.
The head of the state may have good judgment in his appoint-
ment, he may be able, from his experience, to appoint an
excellent man to act as Attorney General, but 1do not believe,
under ordinary circumstances, that the judgment of one man
is better than the combined judgment of the electors of the
State of Nebraska on that proposition, and an Attorney General
should be a check upon all the officers in the slate, and he
should be free, if necessary, to proceed against any depart-
ment or against any officer in the state. | do not want his
hands tied; | do not want him to be responsible to any indivi-
dual or to any particular department. | want him free in the
discharge of his duties. "
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INTRoduCTION

Judges and justice. Both words stem from the Latin jus, right
or law. Linked by their semantic origin, the words remain
closely related. Perhaps it is overstatement to contend that the
quality of our judges Is the quality of our justice. Nevertheless,
it cannot be disputed that the qua||t5{_ of Justice in our society
depends to a great extent on the ability of our judges. While a
h|ghIY qualified judiciary cannot by itself assure justice, at the
very least it helps assure that justice will not be compromised
because of unqualified judges. o .

Ilow should judges be selected? Historically. America has
attempted to answer this question by employing a variety of
selection methods. Early in our nation's h|storF, judges were
appointed by the executive or legislature. Although federal
judges and judges in some states continue to be appointed by
the executive with the advice and consent of the legislature,
the direct popular election of state judges became popular
during the Jacksonian era of the nineteenth century. However.
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later in the century a reaction against the overtly and overly
political nature ot these elections led to nonpartisan judicial
elections. More recently, many states have adopted selection
processes which seek to combine the advantages of both the
apgomtlve and elective methods. . o

tates and municipalities still seek to build upon anil improve
the judicial selection methods used by prior generations. Like
most institutional arrangements that are responsive to the needs
of society, judicial selection demands an on-going process that
borrows ‘and profits from the past, meets the needs of the
present and remains flexible to permit future adaptation.

The form of state judicial selection that has expanded most
dramatically in the past twenty-five years is the non-partisan
merit -election plan. Used in only one state prior to 1950, the
non-partisan merit selection plan (as defined herein) currently
IS being used, in whole or in part, in twenty-one states, the
Commonwealth of Puerto Rico, the District of Columbia, and
the territory of Guam. , _ _

The rapid expansion of this selection method and its current
consideration by many state Iet_1|slatures indicate a strong trend
toward the adoption of the plan. However, the debate over
judicial selection still is being waged in a factual vacuum. This
study seeks to help fill that vacuum by providing the first
national empirical analysis of the judicial nominating com-
mission. These commissions are the distinguishing and most
important component of the non-partisan merit selection plan.
Composed of lawyers and non-lawyers, the commission submits
a list of judicial nominees to the exec /e who then selects
the judge. . -

Two “principal research techniques were employed in this

study: on-site field investigations in selected merit plan juris-
dictions and a questionnaire survey of nominating commis-

sioners in most merit plan jurisdictions. In 1973, on-site field
investigations were conducted in five jurisdictions: Birmingham,
Alabama; Alaska; Colorado; Kansas; and New York City. The
immediate objective of these field investigations was to leam
how judicial nominating commissions actually operate. A
secondary.objective was to analyze and contrast procedures
from several jurisdictions in order to evaluate the commissions'
strengths and weaknesses. o

The five jurisdictions studied in Part Il differ in geography,
urban densﬂF)]/, ethnic and racial composition, and political
culture. Furthermore, although each jurisdiction has adopted
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some form of the non-partisan merit selection plan, each plan
has been developed to suit the particular circumstances and
needs of the individual jurisdiction. Similarly, the organization
aid operation of judicial nominating commissions in these
jurisdictions vary considerably.

At the outset of our study we realized that it would be im-
practicable to conduct research in each of the five jurisdictions
In exactly the same manner. To do so would be undu|¥ con-
fining, and would risk overlookm% the unique features of each
commission. However, we also felt that i basis for comparison
between these states and those merit selection plan states not
included in the field investigations was needed. To implement
this objective, a lengthy questionnaire was developed to serve
as the focal point for such a comparison. In June of 1973 the
questionnaire was mailed to all present members of judicial
nominating commissions that haa sufficient operating experi-
ence. The results of this nine-page questionnaire are set out
in Chapters 2 and 3, .

It should be underscored that this studK does not seek to
resolve the lively debate between those who defend the non-
partisan merit selection plan and those who prefer other
methods of judicial selection. Our interest in merit selection
stems not from our advocacy of the plan but from the un-
deniable fact that during the last twenty-five years this method
of judicial selection has been the most widely adopted means
of selecting state judges. It appears likely that this trend will
continue. Whether this trend should continue demands a
normative judgment that is beyond ‘hs? scope of this study.
What this study does offer is the first empirical look at judicial
nominating commissions on a national hasis. To that extent it
should not only add considerably to existing information, but
lay the foundation for the kinds of evaluative studies of the
nonpartisan merit selection plan that will permit normative
judgments.

Also, we ho’oe that this study will be of practical value to
persons actively involved in the implementation or operation
of ajudicial merit selection plan. Toward this end. the recom-
mendations contained in chapter nine, particularly our Evalua-
tion Scale of Judicial Applicants (page 232) and the Model Rules
of Procedure for a Judicial Nominating Commission (Appendix
9-A), should prove useful.



CIIAPTER 1

Overview of JudiciAl
Selection Process

The.followliné;. outline of the historical development and
evolution of judicial selection methods in the United States is
intended to help place in perspective the role and function of
the judicial nommatlng commissions. After highlighting the
ea'ier selection procedures, the nonpartisan merit selection
plan will be analyzed :n greater detalil.

Early History: The Appointive Method

~ Like most of our legal institutions, our methods for selecting
judges have their roots in England. The Revolution of

against the Stuart kings of.En.%Iand led to a number of far-
reaching changes in the distribution of power between the

«Particularly helpful sources for this historical sketch were: Dorothy Nelson,
Variations on a Theme—Selection and Tenure ol lodges 36 S CAL L REV' -
(1962): Glenn R Winters. selection of ludges—An Historical Introduction 4-1
TEXAS L. REV. 1081 (1966); and Evan Haynes, Selection and Tenure ol lodges
(National Conference of judicial Councils. 1944)
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monarch and other branches of government. The intolerably
wide powers of the monarch over tho appointment and removal
of judges led to the Act of Settlement in 1701. Although the Act
permitted the royal office to continue to commission the
|udges, two important checks were placed on the kmg. The
Judge's term of office was based upon good behavior, and more
importantly, the removal of a judge was to be by address of
both houses of parliament. No longer were judges viewed as
merely serving at the pleasure and sole prerogative of the

§o rr%g%hout the early eighteenth century, the judicial office
in England continued to gain independence. The final defeat
' of the theory of judges as mere adjuncts to the executive came
in 1761 when a stafute provided that judges were to continue
in office even after the death of the appointing king.
Unfortunately, the Act of Settlementwas not made applicable
to the American colonies. The colonial jud?es were quin?
dependent upon the king. The Declaration of Independence
notes quite simply, "He |Goorge I11) has made judges dependent
on his will alone, for the tenure of their offices, and the amount
and payment of their salaries." After the American Revolution,
the orighial thirteen <ites reacted against the selection of
judges by executive aﬁp0|ntment and overwhelmingly chose
methods of selection that did not reflect the English colonial
practice. In EIﬁht states the power of appointment was vested
In one or both houses of the legislature. Two states allowed
appointment by the governor and his council. In only three
states was the power of appointment vested in the governor,
and even then the power was subject to the consent of the
council. Borrowing from the Act of Settlement, eight states
based the judicial term of office on good behavior. Fixed terms
were used in three states. Rhode Island did not define tenure,
and Georgia allowed its General Assembly to decide the length

Ofﬁr%'e Federal level, the only topic related to the judiciary
that caused much debate at the constitutional convention of
1789 was the macner in which Federal judges were to he
selected. Although executive appointment was ultimately
adopted, certaia safeg?uards were added to assure judicial
independence. Article 1ll, Sec. 1 of the Constitution provided,
“The judges, both of the supreme and inferior courts, shall hold
their offices during good behavior, and shall, at stated times,
receive for their services, a compensation, which shall not be
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diminished during their continuance in office."

Thus the method of selecting judges in the earIy days of our
republic was basically appointive. On the state level, the ap-
pointment power was vested in both the executive and legis-
lative branches. On the Federal level, the power resided in the
executive. While the Federal appointive method continues to
be employed, this arrangement for judicial selection enjoyed
only a brief period of dominance on the state level. The

lacksonian era of the nineteenth century introduced the elec-
tive method of selecting state judges

The Jacksonian Fra: The Elective Method

Beginning in the mid-1800's, the appointment of state judges

by the executive or legislature was drastically curtailed. A

basic principle of lacksonian democracy was the equality in

fact of all men. This principle was translated into a variety of
political reforms, among them the lotion that all public officials

—including judges—should be elected.

Prior to the 1840 s judges were elected infrequently and in
only a few states. In 1832 Mississippi became the first state to
elect all judges. By action of its constitutional coin ration in
1846, New York led the change from gu etr-a uul legis-
lative appointment to direct popular electn the century
following New York's shift, all states that entered the Union did
so with an elected judiciary. Even the four colonial states of
Georgia, Maryland, Pennsylvania and Virginia joined the
movement from an appointed to an elected judiciary. By the
time of the Civil War, judges were elected in twenty-four of the
thirty-four states. For the first time in Anglo-American history,
the judicial office became an integral part of the political
elective process.

Although the philosophical and political underpinnings of
the lacksonian movement toward "common man" democracy
arc* beyond the scope of this historical sketch, it suffices to
note that the full ramifications of the partisan elective system
were not discernible immediately. However, toward the end of
the nineteenth centers the "returns” on this method of judicial
selection were both unexpected and unsettling. The post-Civil
War increase in industrialization and its accompanying ur-
banization were marked by the formation of political "machines”
in the nation's larger cities. Ihe Tammany Hall organization in
New York exemplified the potential abuses of a system which
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permitted partisan H’udicial contests on the ballot By seizing
control of the political processes that led to nomination.
Tammany ef_fectwe%y was abie to run and elect its slate of
Ludlmal nominees. The stranglehold which such organizations
ad over elections was tightened by general voter unfamiliarity
with metropolitan judicial candidates.

~ Dissatisfaction and resentment of political party control ot
judicial candidates led to a counter-reform movement. The
reaction of New York lawyers against the party method of
nomination and election was instrumental in the establishment
of the first bar association in the nation, the Association of the
Bar of the City of New York, in 1870. A number of similar
associations, mclude the American Bar Association, were
formed within the following decade. Although the theme "to
take the judge out of politics" grew more popular, the reforms
sought by the bar leaders were confined largely to the concept
of improving popular elections. Bar leaders attempted to con-
trol the power of political party organizations through a variety
of devices, such as nonpartisan ballots, separate judicial nomi-
nating conventions and elections, and direct ananes. They
also attempted to increase the influence of the legal profession
on judicial selection by conducting and publishing bar associa-
tion referenda with respect to their recommendations on the
fitness of judicial candidates. These initial measures Proved
inadequate to remove the effective control of political party
leaders over elections, although most states retained the elec-
tion system, but the concern over the adverse effects of political
selection on the quality of judicial personnel was increasingly
voiced with the approach of the twentieth century.

The Twentieth Century: Search for a Synthesis

The clarion call for a frontal attack on the popular election
of judges was sounded in 1906 by a young University of Nebraska
law professor, Roscoe E Pound. In an address before the Ameri-
can Bar Association, Pound noted that popular Audlual elections
were amajor cause of public dissatisfaction with the administra-
tion of justice. Pound's direct assault on popular elections was
continued by William Howard Taft, the ex-President of the
United States and future Chief Justice of the U.S. Supreme
Court, SFeakm before the American Bar Association in 1913,
Taft declared that even the nonpartisan judicial ballot was a
failure. He asserted that such a system permitted unqualified
persons who were incapable even of political support to become
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elected through a vigorous campaign.

In that same year, the American Judicature Society was
founded. Dedicated to the efficient administration of justice,
the organization was particularly concerned with the methods
of selection, tenure and retirement of judges. As director of
research for this new organization, Albert M. Kales, a law Rro-
fessor at Northwestern University, set out to devise a method
of judicial selection that would maximize the benefits and
minimize the weaknesses of both the appointment and election
processes. In essence, Kales sought to preserve the informed
and intelligent choice which is the strong point of the ap-
pointive system, while retaining ultimate voter control.

The system devised by Kales and promoted by the American
ludicature Society did combine appointments with election.
It also added a very important third element—a judicial nomi-
nating commission. Under the Kales Plan, an elected chief
justice would fill Audmal vacancies from a list submitted b'Y the
commission which was eercted to seek out the best available
judicial talent. Once on the bench, these judges would there-
after go before the voters on the sole question of their retention.
In form, this type of election is quite similar to a referendum,
for it is noncompetitive and nonpartisan. In the event of a
rejection, the resulting vacancy would be filled as before by
commission nomination and chief justice appointment. In
1926, Harold Laski, an English Ig)olitica scientist, proposed as a
slight variation of the Kales Plan that the governor be sub-
stituted for the chief justice as the appointing agent. The
Kales-Laski proposal contained the basic features upon which
most subsequent plans for judicial reform have been based.
The three-part approach consisted of: (a) a judicial nomii ating
commission to nominate candidates for the bench; (b) an
elected official (usually from the executive branch) who would
make his appointments from the list submitted by the commis-
sion; and (c) subsequent nonpartisan and noncomﬁentlve elec-
tions in which judges so chosen would run on their records.

For nearly twenty-five years, the plan remained dormant and
most states continued to elect their judges. In 1937, the Ameri-
can Bar Association endorsed the Kales-Laski proposal. Three
years later it was voted into the constitution of Missouri and
qmpkly became identified as the "Missouri Plan". However, the
nation's concern throughout the 19T0's was turned toward inter-
national matters and by mid-century, Missouri remained the
only state to have adopted the plan.
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Merit Selection: A Closer Examination

To speak of the merit plan for judicial selection oversimplifies
and often misleads. A large number of states and cities have
adopted a variety of "merit" plans. An inclusive definition of
the plan that includes all of these jurisdictions necessarily
becomes analytically imprecise. A framework is needed to
distinguish and compare the various plans. Indeed, several
frameworks could be used to classify the plan. Often classifica-
tion schemes hin?e upon whether a particular plan: .

« applies to all courts, or only appellate courts or only trial

courts;
* is statewide or local: ,
* isbased upon constitution, statute, executive order, or the

informal compliance of the executive.

While these classifications bring a semblance of order to the
assortment of Plans, they still do not provide an adequate
framework for the purposes of this study. Given the primary
concern of this study with the structure, procedures and duties
of the judicial .nommatin? commissions, the nonpartisan merit
selection plan is defined tor our purposes as a judicial selection
system which employs:

A permanent nonpartisan commission of lawyers and non-
lawyers that initially and independently generates, screens and
submits a list of judicial nominees to an official who is legally
or voluntarily bound to make a final selection from the list.

This definition immediately distinguishes the nonpartisan
merit selection plan from those jurisdictions which continue to
use the strict appointive or elective systems. The definition
also excludes:, , , , ,

+ Commissions which confirm or review candidates sub-
mitted to it by another governmental unit or individual. Judicial
vacancies in California trial courts are filled in this manner; the
various county commissions approve or disapprove of the can-
didates whom the governor's office voluntarily channels to
the commissians. -

« Commissions composed solely of bar association members.
Four states presently employ plans that do not include non-

lawyers on their commissions.
" Ad hoc committees which respond to unusual vacancy

situations. In 1972 Massachusetts voters approved a constitu-

tional amendment requiring judges to retire at age seventy. To
fill the thirty-eight vacancies thus created, Governor Francis W.
Sargent appointed the Ad Hoc Advisory Committee on Judicial
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Appointment, The Committee was disbanded after the appoint-

ments were made.

On the other hand, the definition includes:

+ Commissions which operate on both state and local levels.
For example, the only commission in New York State is the
Mayor's Committee in New York City, which recommends
nominees on'y for the city's local courts. _

+ Commissions initiated upon executive order or public an-
nouncement as well as those established by constitutional or
statutory mandate.

+ Commissions which are involved in all, or part, of a court
system (trial, intermediate appellate, supreme). In Alaska, a
single commission selects nominees for vacancies occurring in
all the courts in the state. Maryland provides a single commis-
sion for appellate court vacancies and separate commissions
for vacancies occurring in each of the eight district courts.
Nebraska has separate commissions for each seat on the state's
seven-man supreme court, separate district court nominating
commissions in each of the state's twenty-one districts, separate
county court nominating commissions in each of the state's
judicial districts, a juvenile judge nominating commission, and
aworkmen's compensation court nominating commission.

* Plans which on]x fill judicial vacancies occurring hetween
partisan or competiive election. Although Florida has com-
missions for the supreme court, intermediate courts of appeal,
and circuit courts, these commissions nominate only for
vacancies occurring between elections. A judge initially ap-
pointed to the bench under the state's merit plan must run in a
nonpartisan election at the end of his term if he wishes to
remain on the bench.

With the nonpartisan merit selection plan defined in this
manner, we complete our judicial overview by charting the
course of merit selection during the past quarter century.

‘The adoption of merit selection in the 1950's was gradual,
with only three burISdICtIOI]S adopting the plan during this
period. In the 1960's expansion was more rapid, with eight new
Jurisdictions adopting the plan. The movement has continued
to gain momentum in the 1970's; ten jurisdictions already have
chosen this form of judicial selection.” In addition, a number of
states and municipalities have adopted plans which do not
quite fit our definition of merit selection hut still incorporate
features of the plan.

Ater the hiatus following the adoption of the Missouri I'lan
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in 1940, tlu* Alabama constitution was revised in 1950 to provide
for a nominating commission to iill interim vacancies in the
circuit court of Jefferson County (Birmingham).1 In 1958, the
voters of Kansas aPproved a constitutional amendment estab-
lishing a merit selection plan. A supreme court nominating
commission provided nominees whenever a vacancy in that
court occurred.2 The constitutional convention of Alaska
adopted a model judicial article which included merit selection
for all major trial and appellate judges. With statehood in 1959
Alaska hecame the first state to adopt merit selection with
statewide application. Whenever a vacancy occurs in the
suBreme, superior, or district courts, the state's Judicial Council
submits a list of nominees to_the governor. .

New York City was the first F£ur|s iction to opt for a merit plan
in the 1960's. In 1961, Mayor Robert Wagner voluntarily pledged
that he would fill ceuain judicial vacancies from a list submitted
to him by a nominating commission. Mayor John V. Lindsay
continued this practice. Mayor Abraham D. Beanie has also
stated that he will follow this same procedure.

In 1962, constitutional amendments in lowa and Nebraska
provided for merit selection of all major trial and appellate
judges. lowa now provides a supreme court nominating com-
mission, separate district court commissions in each of its
thirteen districts, and separate jud:ial magistrate "appointing"
commissions in each of its ninety-nine counties. Nebraska pro-
vided separate supreme court commissions for each of that
court's seven seats and separate district court commissions in
each of its twenty-one districts.3 Having used a judicial com-
mission to aid the mayor in selecting Denver County judges

since 1964, Colorado amended its constitution in 1966 to pro-
vide for merit selection on a statewide basis. A single commis-

sion encompasses all supreme court and intermediate appellate
court vacancies; twenty-two district commissions are used for
all other courts of record (except Denver). _ .
“Puerto Rico has filled all judicial vacancies by merit selection
since 1965. The 8Ian was implemented by special rules adopted
by the Supreme Court of Puerto Rico and ‘instituted by Governor

1. Uy constitutional amendment adopted in 1974, Madison County (Hunts-

ville) now has such a plan. A new judicial article, adopted in 1974, gives
fifteen Alabama counties the option of adopting similar plans.

2. Under a new judicial article adopted in 1972, Kansas voters in each
judicial district will be given the option of extending the plan to the selection
of their district court judges.

3. In 1974, Nebraska extended the plan to its county courts.
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Snnchez-Vilella. Successive governors, Luis A. Ferre and Rafael
llernandez-Colon, have continued to use the plan.

~ The remaining states t!' * implemented merit selection plans
in the 1960's did so in 1967. Idaho's legislature adopted a
statutory measure for filling supreme and trial court vacancies
between elections under a merit selection plan using a single
judicial council. But the plan is not used when vacancies occur
at the end of judicial tenure. Under the Idaho plan all judges
must run for office on nonpartisan elective ballots to succeed
retiring incumbents or to retain their own offices,

Oklahoma's plan was written lo cover only the judges of that
state's supreme court and court of criminal appeals. However,
the plan was extended by the voluntary action of former Gover-
nor Dewey F. 3artlett and more recently his successor, Governor
David Hall, to cover judges of the trial courts and courts of
limited jurisdiction. A single nominating commission is respon-
sible for selecting nominees whenever a vacancy occurs in
any judicial office.

The Utah constitution was amended in the mid-1940's to
permit the legislature to change from the elective method of
selectmg ;ud%es. Utah Jud?es continued lo be elected, however,
until 1967 when the legislature enacted a merit plan to fill all
vacancies based on the recommendations of the supreme court
commission or the district court nominating commissions.

The Vermont ]egmlature had historically selected its supreme
and trial court judges. Since 1967, a nominating commission
has been used in maki.n?. initial judicial selections for the
supreme, superior and district courts.4 N

In 1970, Maryland led the way in formalizing voluntary
merit selection through executive order. Governoi Marvin
Mandel's orders established a.?o_vern.or's commission  on
Appellate Judicial Selection to fill interim vacancies on the
court of appeals or court of special appeals, and eight trial
court judicial selection commissions to fill interim vacancies
occurring in the trial courts in each of the state's eight judicial
districts.

Three states provided some form of merit selection in 1971,
Ihe voluntary plan adopted by Georgias Governor Jimmy
Carter was designed in his formal executive order to cover only

4, By constitutional amendment. effective April 9, 1974, nil commission
recommendations arc now passed on to the Rovernor rather than the leRisla-
ture. The governor's appointments are subject to confirmation by the state
senate.
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aPpeIIate court vacancies, hut in actual practice the plan has
also been used to fill trial court vacancies. However, it should
he pointed out that, since the 1950's, state legislation (later the
Atlanta home rule charter) has provided for merit selection for
the city courts in Atlanta. , ,

The merit plan approved by Tennessee's legislature provided
for a single nominating commission and covered the state's
supreme court and angellate court judges.5

nder Governor Reubin O D. Askew's executive order all
ap’oellate and trial court vacancies in Florida were filled by a
voluntary merit selection plan. This plan was subsequently
written into the state's revised judicial article of 1973. Its pro-
visions apply to vacancies which occur between elections.
Separate judicial nominating commissions were established for
the supreme court, district courts of appeal (four) and circuit
courts (twent)r). , , =

Indiana's plan for selecting all appellate judges was ratified
as a part of a new judicial article in 1970 and became fully
operative in 1972. While awaiting the referendum on the
appellate judges, the Indiana Ieg|slature enacted a 1969 bill
prowdlng for merit selection of Indianapolis municipal court
Judges. Bills providing for merit selection of trial court judges
were enacted in the 1971, 1972 and 1973 legislative sessions.
The counties affected are Allen (with Ft. Wayne the count%
seat), Vanderburgh (with Evansville the county seat), Lake (wit
Hammond the county seat), and Marion (with Indianapolis the
county seat). A single commission aids in appellate selections,
and each of the four counties uses its own commission.

In 1972, Montana and WyominP became the most recent
states to adopt merit selection plans through constitutional
changes, the former in a new constitution and the latter by
amendment. Both states applied the plan to all major courts
and used asinglez’udi_cial nominating commission. In Wyoming,
Lud?es ran for retention on a nonpartisan and noncompetitive
allot at the end of their first year (and at the end of each term
thereafter); Montana judges are appointed only for interim
vacancies between competitive elections. By executive order,
Governor John ). Gilligan of Ohio instituted a voluntary plan
in the same year. The plan provided for twelve advisory
councils, one for filling the supreme court vacancies and eleven
district councils for filling court of appeals and trial court

5 However, the legislature repealed the plan's applicability to the supreme
court in 1974,
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vacancies within the eleven districts of the state. Ihe plan is
used to fill interim vacancies between elections.

Pennsylvania is the most recent jurisdiction to embrace the
concept of merit selection hy the voluntary action of a chief
executive. In a 1973 executive order, Governor Milton 1. Shapp
called for two statewide commissions. One commission submits
nominees to fill between-election vacancies on the appellate
courts and the special Commonwealth Court. The second com-
mission develops lists of nominees for use by the governor in
filling interim vacancies on the trial court level. By con%ressmnal
home rule Ie?islation, approved by the voters in 1974, the
District of Columbia became the most recent jurisdiction to
adopt merit selection. When vacancies occur on the trial and
appellate benches of the District of Columbia court system, the
commission submits lists of three names to the President who
must appoint from those lists in filling vacancies, subject to
confirmation by tho U. S. Senate.

Hybrid Merit Selection PLins:
Bar Screening and Other Variations

Inaddition to the states which meet our definitional standard
of nonpartisan merit selection, a number of states have plans
that are similar but varé in some important resPect from the
nonpartisan merit plan. Several states make use ot commissions
composed of har association members rather than both non-
lawyers and lawyers. In 1951, Governor Edwin L. Mechcm of
New Mexico began to fill between-election appellate and trial
courtJud|C|aI vacancies based upon n list submitted by the
unified state bar. This voluntary é).ractme has been followed by
all succeeding governors including the present incumbent,
Governor Bruce King.

Under avoluntary plan initiated by former Governor Winthrop
Rockefeller and continued by incumbent Governor Dale
Bumpers, Arkansas also follows a "merit plan" using a bar
association committee. The selection committee, specifically
designated by the president nf tho Arkansas Bar Association,
performs two major functions. Since state law prohibits judges
who are appointed to fill vacancies from succeeding themselves,
the selection committee screens lawyers interested in taking
those short-term gud|0|a|.app0|ntments. The committee also
nominates a slate from which the governor appoints at_torneY.s. to
it temPorarlly on the? supreme court when a Justice disqualifies
himselr from serving on a case.
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New lersey is a third state which employs a form of bar
association committee. The plan involves two types of bar
committees, one to recruit prospects for the govermor to
nominate and another to screen and rate his choices before
apPomtments are formalized. L

n Delaware, former Governor Russell T. Peterson initiated a
voluntary plan for the appointment of judges only after seeking
the advice of the state bar association. The plan has heen con-
tinued by Governor Sherman W. Tribbitt. o

Governor Ronald Reagan of California has voluntarily filled
all judicial vacancies on the trial courts of his state with the
help of commissions he established by executive action in 1%7.
In each of the fifty counties a commission composed of lawyer
and non-lawyer members rates judicial candidates. Similarly,
the State Bar Board of Governors Commission also evaluates
prosEectlv_e nominees. However, the county commissions have
not been included as nominating commissions that satisfy the
framework of a nonpartisan merit selection plan. Before a
judicial candidate's name is submitted to the commission, he
must apply to the governor's office for consideration. While the
initial ‘screening of candidates at the governor's office is
minimal, the commission is placed in a position of approvmg
or disapproving the governor's choices rather than initially an
independently generating, screening and submitting candidates
to the governor. o _ _
~The methods of state judicial selection have varied con-
siderably over the East two centuries. Variety continues to be
a basic element in the nonpartisan merit selection plan. No two
state or municipal plans are identical in all relevant respects.
The profound impact that these commissions have on the selec-
tion of state judges serves as the basis for this study. Having
provided an historical backdrop for these nominating commis-
sions, we will proceed to analyze and evaluate them in much
greater detail.
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ChApTER 2

JudiciAl' NoMINATIwg
COMMissioNS

Introduction

Tito judicial nominating commission is the cornerstone of the
merit selection plan. Because the nominating commission has
ultimate authority to determine which candidates are qualified
to hold judicial office, the effectiveness of the merit plan is
dependent upon the successful functioning of this hotly. Ac-
cordingly, this chaPter is devoted to an analysis of the workings
of presentlr established commissions in an effort to discover
how such factors as the commission's composition, workload,
and operating procedures affect the selection process. A an
aid in this analysis the reader should refer to Table | (appearin
at pp. 27-37, which outlines the composition and operation o
the nominating commissions in each merit selection jurisdiction.

Our questionnaire survey of judicial nominating commis-

sioners was desi?ned to he a nation-wide reference point for
our discussion of the issues surrounding the operation of the
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commission. The questionnaire was developed and pretested
in Nebraska and at a Florida ludicial Non,mating Commis-
sioners Institute in the spring of T973. Thc.eafter, a question-
nairelwas mailed to every current member of all those com-
missions (except Nebraska's) which we telt had enough of on
operating history to be able to give informed responses. Thus,
we did not question commissioners in Georgia, Indiana, Ohio,
Pennsylvania, Montana, or the District of Columbia because
they lacked sufficient experience as of lune, 1973, the date of
our mailing. We mailed 797 questionnaires to commission
members in thirteen slates, one city (New York C|t)9, and one
countv (Jefferson County, Alabama), all of which had had some
form of merit selection in operation for longer than one vear
at the time of the mailing. For comparison purposes we also
sent 85 questionnaires to “bar screening commission members
in five states whose operations are suEerflmaI.Iy similar to judi-
cial nominating commissions.2 From the merit selection states
we received usable responses from 371 current commissioners,
a response rate of 4b.5%. !t should be noted however that
although we did succeed in obtaining a wide geographical
range, the four states with the most numerous commissions and
commissioners (Florida, Colorado, lowa, and Maryland) ac-
counted for 77.0% of the replies.

Tlu* questionnaire attempted to elicit _information in throe
basic areas: 1) The nominating commissioners themselves: 2)
The personal qualities and qualifications that commissioners
regard as most important in selecting judges: and _3% The actual
operations and procedures of the commissions. With the aid of
a computer we also wore able to determine whether 3|8n|f|cant
variation occurred when commissioners were compared on the
basis of age, experience, political party, occupation, and bar
affiliation. Similarly, we were able to isolate certain key oper-
ational differences among the various commissions such as
mode of recruiting, interviewing, and confidentiality. Finally,
we encouraged each commissioner to ﬁwe his impressions as
to the success of his commission as well as his suggestions for
improvement, if any.

1 See Appendix 2-A

2 Upon annly/ing the responses contained in the Il questionnaires com-
pleted and returned hy "har sirentiers”, wo found no signd'hant ditlorem os
between their evaluation of the qualities and qualifications which should he
exhibited liy a potential appointee and the evaluation of lhe iornmissioners
in merit plan jurisdictions.
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Commission Composition

Historical Development

As with c'lk aspects of the merit selection plan, thinking
regarding the Iy stion as to who should sit on_the nominating
commission has changed over the years. The nominating
body contained in the plan conceived by Professor Kales in
1914 consisted of a judicial council, composed solely of high
rankln_P members of the judiciary. During the 1920's, the ad-
visability of including members of tho bar in the nomm_atmg
&rocess was propounded by such men as Harold J Laski an

erbert Lincoln Harley. Finally, at the 1931 annual meeting of
the American Judicature Society. Walker 13 Spencer set forth
aﬁ_roposal concerning the composition of the nominating body
which has since met with widespread favor. Spencer proposed
that candidates be nominated by a commission composed not
only of judges and lawyers but non-lawyers as well.31n adoptin
aresolution in favor of a merit plan for judicial selection in 1937,
the House of Delegates of the ABA appears to have given con-
sideration to the approaches taken by both Kales and Walker
in prqpos|ng1 that the nominating body be "composed in part of
high judicial officers and in Eart of other citizens, selected for
th(w)urpos_e, who hold no other public office."4 .
~ When Missouri became the first state to adopt a merit plan
in 1940, it included on each of its nominating commissions a
member of the judiciary and an equal number of lawyer and
non-lawyer members. Since then, the mad'ority of the juris-
dictions adopting a merit plan have followed Missouri's lead in
including judicial, lawyer, and non-lawyer members on the
commission.5In addition, the Model Judicial Article approved
br tho American Bar Association’s Flouse of Delegates in 1902
also contains a merit plan for judicial selection which utilizes
nominating commissions composed of judicial, lawyer, and
non-lawyer members.
~ In most jurisdictions which have adopted a merit plan, the
judicial member of the nominating commission acts as chair-
man and, in certain of these jurisdictions, sits as a non-voting

3. Foran excellent discussion of this historical development. See Winters.
THC Merit I'lan Inr Judicial Selection and Tenure —Its Historical Development,

7DUQUSNC L.RIV. 61 (1968).
A 62 A.B.A. Rep. 893 (1937).
5 see Table I, this chapter.
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member. The Iaw?/er members of the commission are usually
either elected at largo by members of the bar residing in the
geograpmc area in question or appointed by the governing
ody of the organized bar. The non.-lawyer members of the
commission are usually appointed directly by the .?.overno,r.G
Mthough there is little argument over the desirability of in-
cluding non-lawyers, since their inclusion “assures that public
expectations conceming the judiciary are influential and the
non-professional attributes of a good judge are recognized",7
the general practice of.ha.ving the governor appoint those lax
members has been criticized as an invitation for political
machinations. Since merit selection is intended to deprive the
executive of the opPortumt?/ to make judicial appointments
solely on the basis of his ﬁ.o itical motivations \and to remove
the political pressures on him to do so), it is thought to be self-
defeating to permit the executive to have a direct say in the
appointment of the nominating :omm:ssioners.8

lo remedy this problem it has been suggested that the lay
members of the commission he selected by a hi-partisan legisla-
tive committee. Of course, the details of such a solution may
Berhaps embroil the legislature in its own partisanship, because
I-partisan rarely means nonpartisan. At any rate, there is much
concern expressed by the commentators that the lay members
ac- either particularly susceptible to undue influence or all are
mere ciphers who meekly defer to the political demands of the
executive, the authoritative tone of the judicial member, or the
glibness and legal expertise of the lawyer members. The open-
ended responses to our questionnaires reveal that very few lay
members felt dominated by the lawyers and that equally few
lawyer members felt the lay members to be superfluous. Our
responses did indicate differences in perceptions between
lawyer and laymen, and there were some suggestions that per-
haps the lawyers do hold the balance of power, especially in
recruiting. However, we have found little reason to doubt the
need for lawyer-laymen interaction on the judicial nominating
commission. An evaluation of the recent ad hoc Massachusetts
judicial selection committee supports this conclusion:

6. 1d

7. ABA Commission on Standards of judicial Administration. standard”
Relating to Court Organization AO (Tentative Draft. 1973),

8. Note, Analysis ol Methods 0f Judicial Selection and Tenure 6 SUFFOI K
L. RFV. 955, 968 (1972).

9. 1d.
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llu- interaction between lawyers and laymen on the Committee is of
some interest. Except in one or two cases, most of the laymen have
scant knowledge of the courts, the judiciary, or their recent problems.
The laymen, however, soon realized that they were as perceptive as the
lawyers about people, and equally adept in evaluating available infor-
mation. While laymen had to defer to lawyer opinions about legal
experience, they had strong, independent views and were hv no means
dominated or manipulated by the lawyers.

Lawer.f)erceptions of the lay members confirm the capacity and
desirability of lay participation. Most felt that lay people provided a
more detached view of the system, bringing a consumer citizen per-
spective to bear, and counteracting the “chumniincss" that tends to
exist among lawyers.10

In addition to the lawyers and IaP(men,. many commissions
provide for a judicial member as well. As indicated in Watson
and Downm%'s seminal study of judicial selection in Missouri,
this Jud?e often has been a dominating force.1l Indeed, this
may still be a problem in that state since one Missouri commis-
sioner comglalned that there was "a tendency for the Supreme
Court member to stifle the arguments for or against a particular
candidate. Most attorneys on the commission have been trial
attorneys, and the awe, respect or dominance of judges tends
to become built in." On the other hand we received generally
favorable comment about the role of the judicial members
in Colorado. N
Aside from the judicial member, who usually serves ex-officio,
most merit plan jurisdictions provide for six-year, staggered
terms for commission members. All merit plans require that the
lawyer and non-lawyer members be residents of the geographic
area covered hy the judicial offices to be filled by tlu; commis-
sion. Although few plans contain explicit provisions which
attempt to insure that the two major political parties will be
given relatively equal representation on the commission,
most plans explicitly require that the appointing official or
appointing body not give consideration to political affiliation
in appointing members of the commission. In addition to these
restrictions concerning political affiliation, many plans pro-

10. Robertson and Cordon, Merit Screening ol lodges in Massachusetts:
The experience 0/ the Ad Hoc Committee, 58 MASS. 1.Q 131, 138 (1973).

11, Watson and Downing. THE POLITICS OF THE BENCH AND BAR (New
York; John Wiley and Sons. Inc., 1969).

12. See Table IX, Chapter 3.
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hibit the appointment of a public office holder to the commis-
sion and some prohibit the appointment of persons holding
olfice in a political party.13 Finally, some plans prohibit com-
mission members from serving for two consecutive terms and
exphmt%preglud_e acommission member's eligibility for judicial
office while lie sits on the commission and for a period of one

or more years thereafter.1l
11 Snr* Table X. Chapter 3.

1 1d

Slate

Alabama

Alaska

TABLE |

Judicial Nominating Commissions

Type of Plan

Constitutional
Governor
appoints

to interim
vacancies only,
Lhereafter,
appointee must
run in partisan
election at end
of each term.

Constitutional
Governor
appoints.
Thereafter, ap-
pointee must
stand in retention
election at end
of each term

Commission(s) and
Judicial Offices
Encompassed

(2)
lellerson County
ludidal Commission

10th Judicial Circuit
Court

Madison County Indicia
Commission
23rd ludicial Circuit
Court

(6 year terms)

)

ludicial Council
Supreme Court (JO
year term)
Superior Courts (ft
year term)

District Courts (v)
year term)

Selection and Tenure
of Commissior ers

5Member,

1 judicial —elected by
judges of appropriate
judicial circuit

2 lawyers—elec led by

lawyer residents of

appropriate judicial

circuit from list ol

nominees of the

appropriate Bar Assn.
non-lawyers—eler ted
by state senator and
representatives from
appropriate county.
All'serve 6 vear terms.

~

TMembers
Chief lustice of Supreme
Court (Chairman)
3lawyers—appointed by
governing body of
stale's unified bar
3non-lawyers—
appointed by governor,
subject to legislative
confirmation. All
serve 6 year terms
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Stale

Colorado

Commission(s) and

Type of Plan ludicial Offices
Encompassed

Constitutional (2-)
Governor Supreme court
appoints Nominating Commission
Appointee Supreme Court (10
serves provisional  year term)
term of 2 years; Court of Appeals (8
thereafter, year term)

must stand in
retention election
at end of each
term.

ludicial District

Nominating

Commissions (22)
District Courts (6
year term)
Probate Courts (6
year term)
juvenile Courts (>
year term)

Superior Court of Den-

ver (6 year term)

County Courts outside of

Denver (4 year term)

Denver Home
Role Charter
Mayorappoints
for provisional
term of 2 years.
Lhereafter, ap-
pointee must
stand in retention
election atend of
gach term.

Denver County Court

Denver County Court
>lyear term)

ludicial Num. Commis.

Selection alnd.Tenure
of Commissioners

12 Members
Chief lustice of Supreme
Court (Chairman).

5 lawyers (one from
gach congressional
district) —elected hv
majority vote of
governor, attorney
general and cltief
justice.

5 non-lawyers (one from
each congressional
district)—appointed
by governor.

Inon-lawyer—
appointed by governor
All serve 6 year terms.

itMembers

Supreme Court lustice

(Chairman).

3 lawyers'—elected by
majority vote of
governor, attorney
general and chief
Justice.

4 non-lawyers (at least
one from each county
in the appropriate
judicial district) — air-
pointed by governor.

All serve Dyear terms.

(IMembers
Denver County Court
Presiding bulge.

Llawyers—appointed by
mayor.

4 non-lawyers—ap-
pointed by mayor.

All serve 4 year terms.

«Colorado ludicial District Nominating Commissions—in judic ial districts
having a population of 35.000 or loss, al least « members of the commission
must In* non-lawyers; tho other members may be lawyers or non-lawyers,
depending on majority vote of the governor, attorney general, and chiel justice.

State

District
of
Columbia

tlorida

Georgia
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Commissinn(s) and

Type of Plan ludicial Offices
Encompassed

Statutory (1)

President ludicial Nominating

Commission
Court of Appeals (15
year term)

appoints with
Senate confirma-
tion. Automatic
reappointment if
Tenure Commis-  Superior Court
sion finds (15 year term)
"exceptionally

well qualified” or

"well qualified"

If TC finds

m qualified,

President has

option to

resubmit for

Senate

confirmation or

not. If TC finds

"unqualified"”,

appointee in-

eligible for

reappointment.

Constitutional (25)
Governor Supreme Court
appoints lo
interim vacancies
only. Thereafter,
appointee must
run in non-
partisan election
atend of term.

Supreme Court
(6 yearterm)

Nominating

Commissions (4)
Courts of Appeal
(>yearterm)

ljdic.ial Circuit
Nominating
Commissions (20)

ludicial Circ uit Courts

(>yearterm)

Executive Order (2)
Governor ludicial Nominating
appoints to Commission

interim vacanr ies  Supreme Court
Thereafter, Court of Appeals
appointee must Superior Courts
run in next

general election,

Nominating Commission

District Courts ol Appeal

Selection a'nd'Tenure
of Commissioners

7TMembers
Aclive or retired Irder.il
judge serving in the
District—appointed In-
Chief lodge of the U S
Distric t Court for the
Distriet of Columbia
Llawyerornon-lawyer—
appointed by President
of United States
2 lawyers—appointed In
Board of Governors of
the D C Unified liar.
2 members (one of whom
mav not bealawveri-
appointed hv mayor.
L non-lawyer—appointed
hv the Distric t Counc il
All'serve 6 \ear terms
except mrmhc,rapplel
by President who serves
a 3yearterm,

l.tch Commission lias ™

Members

3lawyers—appointed
b%/ Board of Governors
of Florida Bar.

3 elec tors—appointed
by governor
3non-lawyers —elrc tod
by majority vote of
ollier commissicmers.

All served year terms.

[lIMembers
5 lawyers- serve by
virtue of office in the
State Barof Georgia
5non-lawyers-applet
by governor.
Non-lawyers seive lor
terms concurrent with
the governor's term.
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Commission(s) and

Stale Type of Plan Judicial Offices
Encompassed
Georgia Atlanta City ludicial Commission

(continued) Chattel Municipal Court of
Mayor City of Atlanta
appoints. (4 year term)
Thereafter,
appointee must
stand in retention
election at end

Statutory District Magistrates
D|5tr|ctMag|s Commissions '
*¥"2te : CC i 0fD

Selection a.nd.Tenure
of Commissioners

3Members
3 lawyers —appointed In
Atlanta City Bar
Association
3 lawyers—appointed bv
Gate Cit\ Bar Assn

2 non-lawvers —apptri

hot'mov I-r

pointed by governor
with consent of Sena
All serve fayear terms

5+ Members
2 lawyers—re = 1
rv ' [=>e- -

Aot v

Fl\/ll“hf<<>ﬂ<<t€A -

distort! -
hv governor
All serve fa VM*

Slilc Type of Plan

Indiana Sfafilfory
“iitinued) Governor

appoints certain
Countv Superior
Court judges for
initial term of
2 years. There-
after, appointee
must stand in
retention election
atend of each
term.

'mtatutorv
Governor
appr.mts t'> <1t
i'm, in"; mgjty-s
irfnetluent r*-

TR

s' iV Imliei.il
‘'mMiriirufin/; (omm.ss.on
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Commission(s) and
Judicial Oftices
Encompassed

Sele tfion a_nd.Tenure
of Commissioners

7 Members
Ljudicial (Chairman)—
Commission . appointed In Chief

Lake County Superior lustice ofSupremeCrt
Cot,rt i lawyers—e'ectcd hv
lavvver residents of
Allen Countv Superior appropriate counts
Court 3 non-lawyers—
Commission appointed try governor.
(':Iien Counts Superior  Allserve -l year terms.
ourt

Lake Countv Superior
Court Nominating

Vanderburgh Countv
Superior Court
Nominating Commission
Vanderburgh County
Superior Court
(6 year terms)

9Members
Ludicial—appointed
v Chief Judge of
Court of Appea's
2 law vers —eiei ted hv
local barassociation
2 non-lawyers—
appointed by mayor
2 non-lawyers—
appointed by governor.
| lawyer—appointed by
Marion County
Superior Court en banc.
1 Circuit ludge
(Seiretary)
All serve 2 year terms

“larinn Countv
lunicip.il Cqurt . .
ominating @ommlssmn
Marion Court's
Municipal Court

4 sear term!

HI I) 12 Members
mlci tors (one from ear 1
tongressional dislrir 1)
Supremo Coiul (n —iippomlerl hv gnvernor
0 I littll) with Senate
confirmation
faeleitors (one fiom each
congressional district)—
elected by bar members
of appropriate district
All serve li year terms
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Stale Type of Plan

lowa

ttoniinued)
Statutory
Commission
appoints

Kansas Constitutional
COSIiTtH'c
liptvm ts

. lvtiM 'tet

I 1 <Ky ("is*y

fxc'cidlive Order
Gove.rnor
appoints to

interim vacancies

only.

Commission(s) and
ludicial Offices
Encompassed

District ludicial

dominating

Commissions (13)
District Courts (fa
year term)

Courttv rudicial

Magistrate \ppointtng

Commissions '99)
ludicial Magistrates!4
year term for full-time:
2 year term for
part-time;

(1)
Supreme court
Ni't" -'.e,—g Ciwmmr
MU'teme Ci".i" e

(9)

Governor's commission
on Appellate ludicial

Selection
Courtof Appeals
Com tot Special
Appeals

Selection and Tenure
of Commissioners

11 Members
1 District ludge—ap-
pointed by Chief
ludge of district
5electors—appointed bv
governor.
5electors—elected bv
harmembers ot
appropriate distrii t
All'serve fayear terms.

faMembers
1 judicial—appointed In
Chief ludge of District
2 lawyers—elected bv
appropriate countv bar
3 non-law vers—ap-
pointed by appro-
priate County Board
of Supervisors.
All serve fayear terms.

11 Members
1 lawver-at-largo
CKio~i>- — -¢- i
by Kanfaf "i-."-v-

11 Mermber's

by governor.
falawyers—elet.. din
Bnon-lawvers—apptd

by governor
All'serve 4 year terms

1 Chairman—appoint*"

Stale

Maryland
nntinued)

Missouri

Type of Plan

Constitutional
Governor
appoints.
Thereafter,

appointee must

stand in relent*on

h-rt'on s, end
oV «ich term

"VLirfi'rof
Kms.is (it\

1it\ Count il
ippoink
lhereafter,
sppointee nmst
land in retention
+let firm at end

a e.ii hterm.
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Commission(s) and

ludicial Offices Selection and T nuro

Encompassed of Commissioners
Governor >Commission! 11 Members
0N Trial Court . 1 Chairman —apptd.
ludicial Selection tfi) In governor.

5 lawyers—elected hv har
3 non-lawyers—apptd

in governor.
Mlserve 4 \enrterms

Ciriuit Courts
Su?reme Bench of
Baltimore
Municipal Bench of
Baltimore

People sCourts of
Prince George and
Wicomico Counties

®) 7 Members
<\ppellate ludicial 5jpreme Court lustice —
Commission elet ted bv members of
Supreme Court (12 Supreme Court
year terni) ) lawyers one Irom ear h
Court of Appeals '12 court 'if appeals di
Ve o teirn e - eleiferjiVv
@*ier'md"-rr.f
appropriate dntre t
ttO'h—'awy*a-s Sim
ear nr.oa® of apre
district, —appoint'd In
governar.
Vil serve fayear terms

ludicial Circuit

Commissions (4)
Circuit and Prob ite
Courts Within St, | nuis
Cl.tv, Platt and
lagkson Counties (12
y«tirterms)

St. Louis Courts of
Criminal Correction
(12 year term)

SMembers

Chief lodge of District
Court of Appeals,
lawyers—elected bv
lawyer residents of
appropriate circuit

2 non-lawyi is (one from
each circuit)—apptd
by governor.

Ml serve Ayear terms

Municipal ludicial 3 Members
Vorriinating C<>mmission Presiding fudge of Cirr tut
Municipal Court of Court of fackson County
Kansas City (Cliairman)
(4 yearterm) lawy ers —elei ted hv
lawyer residents of
Kansas City,
non-lawyers —apptd
by mayor.
All'serve 4 year terms
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Commission(s) and . Commission(s) and
Stale Type of Plan ludicial Offices Selfectmn and Tenure Slate Type of Plan ludicial Offices Selection and Tenure
Encompassed of Commissioners Encompassed of Commissioners
Montana  Conalilulion.il 1 7 Members
Governor ludicial No(m)ination District  ludge—elected N(e:vi\{yYork RA’Oa';‘(’)‘rtary o Co(i])mittee il Iaw§/4er’\s/|§;nnboenr§
appoints (with Commission )V district judges and appoints the ludiiciar Jawyer—each Pre-
senate Confirma-  Supreme Court certified In Supreme Criminal Court (m siding lustice of New
tion) to interim District Courts Court Jear term] York%ity's o
vacancy only. 2 lan vets one from each Family Court (10 Appellate Divisions
Thereafter, congregsmnal district) year term) selacts ftmembers
appointee must S—appomtced htv Civil Court (interim one member is selet (ed
run innon- upreme v OuTt. vacancies only) jointly
partisan election Lnon-laniers—apptd 11lawyers or non-lawyers
at next general h\ governor —apnointed by mayor
election Allserve 4 year terms Serve%grms roneyorien};
witli the mayor sterm
Nebraska Conatitotion.il (51) Each Commission hasg
Governor Supreme court Members
appoints. Nominalini; Supreme Court lustice Ohio  secutise Order (12) 11 Members
Thereafter, Commissions (7) (Chairman)—apptd. Governor Supreme Court 1 lawyers—appointed
appointee must  Supreme Court bv governor. appoints to \omiii.itinn Council In governor
stand in retention  (ftyear term) 4 lawyers—elected by interim vacancies  Supreme Court T non-lawyers—apptd
election at end lawyer residents of only thereafter,  (ftyearterm) by governor.
of each term. District Court appropriate distric t appointee must 1lawyeror non-lawyer -
Nominating 4 non-lawyers—apptd. run in non- appointed by governor
Commissions (21) hv governor partisan election All serve 4 year terms
District Courts All'serve ftyear terms al end of term.
(6 yearterm)
Dislrir I ludicial It) Members
Cotintv Court Nomination T lawyers—appointed
Nomination Councils (11) by governor.
Commissions” (21) Courtof Appealsand 5 riiin-lawvers—appid.
Countv Courts Trial Courts within by governor
(0 yearterm) Appellate District All'serve 4 year terms

(ftyear terms)
luvenile Indue
Nomination Commission

luvenile Courts
(>year term)

Oklahoma Constitutional (1) 11 Members
Workman's Com- Governor and ludicial Nomination (i lawyers (one Irom e.ii li
pensation Court Chief lustice of Commission congressional distrii t)~
Nomination Commission Supreme Court All'judii ial offices elected by lawyer
Workman's Compensa- appoint within the stale. residents of appropriate
tion Court Lhereafter distrii 1
appointee t li non-lawyers (om* fioni
stand mret. .am eat hcongiessional
election atend district)—appointed
of each term. by governor
(Appellate Cts ) Lnon-lawyer—elei led
Executive order by other iornmissioners
««Nebraska Countv Court Norr,nating Commissions —in practice. the members (»ov. nppls. to All serve ftyear terms
serving on these Commissions often serve also on the corresponding District interim vacancies except member-at-large

Court Nominating Commissions. (trial tts.) who serves 2 year term
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Stale Type of Plan

Pennsylvania E\ccuti\e Order
Governor
appoints to
interim vacancies
only. Thereafter,
appointee must
run in partisan
glection in nevt
odd-numbered
year.

Tennessee Statutory
Governor
agpoints
thereafter,
appointee must
stand in retention
election at end

of each term.

Commission(s) and
ludicial Offices
Encompassed

(2)
Appellate Court
Nominating Commission
Supreme Court
Superior Court
Commonwealth Court

Trial Court Nominating
Commission
Courtsof Commaon
Pleas
Community Courts
Philadelphia Municipal
Court
Traffic Court of
Philadelphia

(1)
Appellate Court
Nominaling Commission
Court of Appeals
Courtof Criminal
Appeals

(ftyear terms)

Selection and Tenure
ol Commissioners

7 Members
3 lawyers—appointed
hv governor.
3 non-law vers—apptd
by governor
Supreme Court lustice
who is ineligible tor
retention—appointed
by governor.
All'serve-lyear terms

5Members-at-large*

2 lawyers—appointed
by governor

2 non-lawyers—apptd.
by governor.

1 lawyeror non-lawyer—
appointed bv governor

+2 lawyers from each
judicial district with
30+ judges (serve only
for appointments
within that distric t—
districts with less than
30 judges have Llawyer
member)—ai pointed
hv governor.

All'serve -lyear terms,

(>Members

3 members (one resident
from eat li grand
division of state—only
one ran he lawyer)
—apptd. by governor.

3 lawyers (one from each
grand division of state)
—elei led by members
of Tennessee bar

All serve b year terms.

Stale

Utah

Vermont

Wyoming
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Commissionfs) and

Type ol Plan ludicial Offices
Encompassed

Statutory <fi)
Governor Supreme Court
appoints. Nominating Commission
Thereafter, Supreme Court
appointee must
run in non- District Court

Nominating

partisan election
Commissions (7)

at next general

election. District Courts
Constitutional (1)
Governor ludicial Selection Hoard

Supreme Court
(2 year term)
Superior Court
(6 year term)
District Court
(4 year term)

appoints, subject
to confirmation
by the Senate.

Constitutional (1)
Governor ludicial Nominating
appoints Commission
thereafter, Supreme Court
appointee must (8 year term)
stand in retention  District Courts
election at end (byearterm)

of each term.

Selection alnd.Tenure
of Commissioners

7 Members

Chief lustice of Supreme

Court (Chairman)

2 lawyers—selected hv
Utah State Bar Assn

2 non-lawyers—apptd
bv governor.

1 lawyeror non-lawyer—
selected by State
Senate

1 lawyeror non-lawyer—
selected by Stale
ltousc of
Representatives.

All'serve 4 year terms.

11 Members

3 lawyers—elected hv
lawyer residents of
the state.

2 non-lawyers—apptd
by governor

3 stale senators (only one
may he a lawyer)—
elected by State
Senate.

3 state representatives
(only one may he a
lawyer)—elected by
Stale Llouse of
Representatives

All serve 2 year terms

7 Members
Supreme Court lustice
(Chairman)—selected by
Chief Justice?of
Supreme Court.

3 lawyers -elected by
members of
Wyoming bar.

3 non-lawyers—apptd
by governor.

All serve -lyear terms.
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Biographical Information

The 371 commissioners who responded to our %uestionnaire
were overwhelmingly white (97.8%5) and male (89. %2. Only six
replies were received from black commissioners (one com-
missioner listed his race as "mixed" and one was a Chicano).
Of course it iswell known that the percentages of black lawyers
and judges in this countrk/) are correspondingly low. A recent
statistical profile of the black judge in America concluded:

There are still alarmingly few black lawyers in the country, although
the number is nsmg. Recent statistics indicate that only about 4000 of
the nation's 325,000 attorneys are hlack. Black attorneys constitute
slightly more than one percent of the total number of attorneys even
thouq blacks represent apFrquater twelve percent of the American
opulation. With these statistics in mind it comes as no great_surprise
hat there are few black judges. At the time of our survey [19721there
were 475 federal ]udﬁes, of'whom 31, or almost seven percent, were
black. Of 21, 294'full and part time State and city judges, only 255
were black, or slightly more than one percent.5
Clearly the number of black judges in this country is too low,
and improvement in this area is largely dependent upon an
increase in the number of qualified black attorneys (a need
which must be met by the law schools). However, there is no
reason why the judicial nominating commission should remain
so unrepresentative in this respect. Perhaps the paucity of
non-white lawyers explains the fact that only two of 19 lawyers
(including 16 judges) on the commissions were non-white. But
that does not explain wh on|¥ five of the 153 lay members
(3.3%) were non-white. Part of the reason for including lay
members on the commission is to insure a more representative
cross-section of the community. Perhaps the recent conversion
of some of the more urhanized states to merit selection such as
Pennsylvania, Ohio, Indiana, and the District of Columbia will
bring a concomitant rise in minority group representation on
the judicial nominating commissions; however, our study
indicates that, at least in those states surveyed, the goal of a
representative cross-section of the community in terms of
racial make-up is not being fulfilled.

15. The Hlack ludge in America: A Statistical Profile, 57 IUDICAIURL
11 (1973).

If,. Although our questionnaire* results gave no indication of this, the
Executive Director of the Florida liar has informed us that there is at Irasl one

black member on each of the 25 nine-member ltiiicial Nominating Commis-

sions in Florida. Letter front Marshall Cassedy to Allan Ashman, April 2, 1974,
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The percentage of women members was also surprisingly
low —10.4%. However, this figure obscures the even more
dramatic finding —that only one of the 194 lawyers resﬁondmg
to our questionnaire was a woman. As is the case with blac
lawyers, women make up a very small percentage of tin* pro-
fession—only 2.8% ol all lawyers are women.I7 Of the lav
members, 22.3% were women.,

The political affiliation of our responding commissioners is
more evenly divided although the percentage of Republican
members is higher than the national average:

Democrats—47.9% Republicans-45.17;, Independents-6.6%

A commissioner was more likely to be 54 years old or older
(42.3/1) than 47 years old or younger (35.()?-'>¥

35o0ryounger- b.8% 54-59 -19.5%
36-41 - 8.5% 60-65 -13.2%
1247 —19.7% 66 or older— 9 ‘%
48-53 -22.71%

Almost half (49.6%) of our respondents were lawyers, with
an additional 477 Jud%es. This result is in harmony with the
general half lawyer—half lav make-up of the commission which
prevails in most of the merit selection jurisdictions.18 Among
the lay members, bankers and business executives predominated
21.1% of thellaymen(), along with a sprinkling ol educators
7.8%?5, journalists (1.8%) and medical professionals (3.6%). The
rest (56.6%) fall into other occupations: ranchers, salesmen,
housewives, etc. As far as we could determine, only one
student (a Florida college student) has been appointed to serve
as a lay member of a commission.

Thus, as a preliminary ohservation, it is apparent that the
commissioners are ﬁre ominately lawyers and businessmen.
This is not to say that the commissions' work is necessarily
dominated by these two groups, but it does leave the nomi-
nating commission as an institution open to charges of elitism.
As Watson and Downing pointed out in their analysis of the
St. Louis lay commissioners, the over-representation of business-
men and bankers tends to undercut the rationale for having lav
commissioners.

[L|hc largest number of lay nominating commissioners have been
spokesmen for the value of the business community. Drawn entirely

1772.)|i|t; 1971 LAWVFR SIALISIICAI Rtt'ORI, American Bar Foundation

18, See Table | at pp 27-37
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from banking, commerce, and industrial firms, they have generally
shared the values of the corporate lawyers serving on the nominating
commission, and have usually deferred to the lawyer commissioners
and the presiding judge for assessment of the legal abilities nf judicial
candidates. In addition, these lay commissioners occasionally have
tfurned 15faor advice to the legal counsel employed by their own business
irms.

Thus, there is some doubt that this type of lay member really
does represent the broad public interest or that he really is
better able to ensure that the non-professional attributes of
prospective judges are recognized. . ,

The question of representation is, then, a valid one; but it
must be remembered that a judicial nominating commission is
not meant to be a democratic institution. Indeed, it is meant to
be a refinement of the democratic process—adding the informal
expert opinion of the commission to the political considera-
tions which inevitably (and arguably shlouldg) affect the elected
executive who must make the final choice. On the other hand,
if the commissions as presently constituted are unrepresentative,
there is a danger that this might operate as a substitute for, or at
the expense of, legitimate expertise. If this be true the commis-
sion may not begin its task objectively, and certain biases will

naturally creep into its procedures and its evaluation of poten-

tial judges. This issue may be better explored after a look at
commission operating procedures.

Commission Operating Procedures

Before evaluating the nominating process, some considera-

tion must be given to the characteristics which should be
exhibited by a good selection process. In a paper presented at
the National Conference on the Judiciary in 1971, Judge
Laurance M. Hyde, Jr, then Dean of the National College of
State Trial Judges, catalogued his conceﬁuon of the attributes
of a good judicial selection process. It should, he stated:
) _S){stemancally and aggressively seek the best potential
judicial talent; . . 3

2) identify and reject aspirants who are not qualified for
the bench; = S

3) operate with sufficient dignity so as not to cause capable
lawyers to refuse to be candidates for judicial office;

4¥ provide tenure of such a nature as to encourage each

19. Watson and Downing, supra nolo 11 at 136-137.
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judge to do the hest job of judging of which he is capable and
to encourage good lawyers to give up their practices for the
bench; and _ _

5? deserve and receive public respect and trust.d)
Although others may have approached this topic from a
different perspective, Iud%e Hyde's concise list is sufficiently
comprehensive to reflect the thinking of most serious commen-
tators on this subject. Since Judge Hyde also is an outspoken
proponent of merit selection, his list tends lo reflect the ex-
pectations of most commentators not only as to tho attributes
of a good Hudmal selection process generally but also the
attributes of the merit selection process in particular.

If the selection process itself Is expected to "systematically
and aggressively seek the best ﬁotenUal judicial talent" and
"identify and reject aspirants who are not qualified for the
bench", the process must include a dynamic component which
actively and effectively recruits and screens potential judicial
talent. 'Under the nonpartisan merit selection plan, this role is
ascribed to the nominating commission. Thus, if Judge Hyde's
comments were extended to the nominating process, it would
appear that the nominating commission is expected to play a
dynamic role in recruiting and screening candidates, while
operating "with sufficient dggmty S0 as not to cause capable
lawyers to refuse to be candidates for judicial office" and in a
manner which will insure that the selection process will "deserve
and receive public respect and trust",

In light of these considerations, it is clear that the operating
procedures of the nominating commission are of critical im-
Portance in assessing the effectiveness of a merit selection plan.
f the commission conducts its business in a careless, dis-
organized fashion it is almost certain that the plan will not
exhibit the attributes of a good judicial selection process. The
remaining portions of this chapter analyze the operating pro-
cedures of the various nominating commissions. To facilitate
such an analysis, commission procedures have been related to
each of the essential aspects of the nominating process.

Commission Rule-Making

~ Unlike the detailed attention which is paid to the composi-
tion of the nominating commission, the provisions of the state

20.  Hyde, cone] Indues are Made ' ' * [USTICE IN Tilt STATES. AD-
(DRESSES AI\;D PAPLRS OF THE NATIONAL CONFERENCE ON THE JUDICIARY
West, 1971).
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constitutions, legislative enactments, and executive orders
which establish merit selection plans generally give scant atten-
tion to the operations of the nominating commission. Most
plans simply require that the nominating commission, by con-
currence of a ma‘orlty of its members, assemble a list contain-
ing the names of a minimum number of nominees (usually
three) and forward the list to the appointing official within a
specified period of time. Where restraints are imposed, they
normally are couched in terms so broad or vague as to offer
little practical guidance. For example, the Maryland commission
is required simply to "seek, receive, and review recommenda-
tions and information concerning the qualifications of pro-
posed nominees for appellate judicial office".2L N

Because most merit selection plans do not contain provisions
which dictate the procedures to be followed by the nominating
commissions, the commissions generally have broad discretion
in their recruiting, screening, evaluating, and nominating pro-
cedures. In fact, most plans explicitly grant to the nominating
commission full authority to adopt any and all rules of pro-
cedure which it deems appropriate. o _

It appears, however, that most of the commissions either
have not exercised their authority to adopt procedural rules or,
if they have adopted rules, have neglected to commit them to
written form. Sixty percent of the commissioners who responded
to our questionnaire indicated that the operating procedures
of their commission were not written or codified in any manner.
This fact has Brovoked considerable self-criticism among com-
mission members. Many respondents felt that the most im-
portant suggestion they could offer for improving the nomi-
nating process was the adoption of written procedural rules. An
lowacommissioner remarked, “. . . the meetings |of the
commission! tend to be lengthy since we must establish our
rules and procedures (such as how do we vote, what role should
the pre5|d|n%judge play) aswe gc along. At our last session we
concluded that we must meet as a group and establish some
ground rules." . . .

In addition to provoking a certain amount of self-criticism,

this situation apparently has engendered considerable con-

fusion among commission members. The responses to our
questionnaire indicated that, in at least seven jurisdictions,
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commission had compiled written procedural rules. This con-
tusion can be attributed to two factors. lhe first is that it
appears that some of the newer members of certain commis-
sions were not made aware of the fact that written rules of
procedure had been promulﬁated rior to their tenure on the
commission. For example, the Rules of the Jefferson Count\
ludicial Commission in Alabama were adopted in 1954, vet
many members of that commission apparently are unaware of
the existence of these rules. The second factor which has
contributed to this confusion is an apparent disagreement over
what constitutes rules of procedure. Some commissions have
prepared written poI!cK statements or manuals for new com-
mission members which contain guidelines as to the objective
and sub&ectwe criteria which should be apﬁhed in eva uatln(_}
the candidates for judicial office. Although the existence o
those general standards or policy statements in written form
might tend to limit or control the discretion of the commission
they clearly are more in the form of "interpretive" than "pro-
cedural" rules.22

However, a sizable minority of commissions have adopted
"procedural” rules which limit or control the discretion of the
commission. The Alaska Judicial Council and some of the com-
missions in Colorado, Florida, lowa, Maryland, Nebraska, and
Utah appear to adhere fairly closely to detailed procedural
rules which they have adopted in written form. lhose rules
establish quorum requirements, make provision for the calling
of commission meetings, outline recruiting and screening
procedures, and describe the balloting procedures.

Therefore, the commissions tend to fall into three broad
categories insofar as they limit or control their own discretion
with regard to the procedures which they employ. On one hand
are those commissions which continue to exercise unfettered
discretion with regard to the procedures they employ. At the
other extreme are commissions which adhere to written pro-
cedural rules which they have adopted. In between are com-
missions which employ a mixture of published lists of standaids
and policy statements to control the discretion of individual
commissioners. o o

Ihe extent to which a commission "structures' its discretion,

members of the same commission dIS&gI’GEd as to whether their 22, For a discussion ol the distinction between “interpretivel ,md "pto-
iedurnr rules see Cooper, Administrative Agencies and the Courts (Ann
\rhor: University of Michigan la.v School, 1951).

21. Executive Order Creating the Governor's Commission on Appellate

ludicial Selection, p. 117 (July fa 1970).
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by adherin%_to written procedural rules,23 appears to affect the
extent to which political considerations or other types of favori-
tism may enter into commission deliberations and may in-
fluence Its decisions. Fourteen percent of the commissioners
who responded that their commission had not adopted written
procedural rules felt that political influences were introduced
into their deliberations frequently, as opﬁosed to only 8% of
the commissioners who responded that their commission had
adopted written procedural rules. Of greater importance is the
effect which political considerations ultimately have upon the
actual decisions of the commissions. Among those commis-
sioners who indicated that their commission had not adopted
written procedural rules, 24% believed that political con-
siderations were of some importance in determining the even-
tual selection made by the commission and 6% felt that tiiese
considerations were of decisive importance. On the other
hand, only 15% of the commissioners who indicated that their
commission had adopted written procedural rules believed that
political considerations were of some importance in determin-
Ing the eventual selection made liy the commission and only
2% felt that these considerations were of decisive importance.

These statistics may indicate more about the general in-
fluence of ﬁolmcal considerations upon the decision-making
process of the commission than they do about the effect of a
more "structured" deC|$|on-mak|n3. process on _conscious or
unconscious political bias. Accordingly, these influences are
treated in (ﬁ;reater detail in Chapter 3. However, for present
purposes, these statistics do demonstrate certain tendencies
which appear to be connected to the commission's exorcise of
its rule-making authority. Clearly, there is less of a tendency
both for political considerations to he introduced into com-
mission deliberations and for political influences to be of
decisive importance in the eventual selection made hy the
commission if the commission adheres to written proce-
dural rules. ,

This is true even though the procedural rules which presently
control the decision-making process of certain commissions do
not appear to be geared specifically toward excluding such
influences from commission deliberations. None of the written
rules adopted by these commissions explicitly bars discussion

2.1. See Davis, DISCRETIONARY JUSTICE (Ualon Rouge: Louisiana Slate
University Press, 1969) IV.
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ol acandidate's political affiliation during commission meetings
nor do they contain language which would bar a commissioner
from giving some effect to a candidate's political affiliation in
reaching his ultimate decision. Certainly, even if such rules
were adopted, it would be no more possible to insure the com-
pliance of individual commissioners than it is to insure that a
Juror will comply with a judge's instruction to disregard pre-
Judicial testimony. However, the formal imposition of such
restraints should go far towards creating the proper climate
within which these important decisions will be made. Such a
climate must be created if the selection process is to exhibit
the characteristics outlined by ludge Hyde. S

As this study suggests, there are many areas in which the
current operating procedures of the various nommatma com-
missions can he improved. However, in order to give effect to
any changes or improvements in tho operatm? procedures of
the various commissions it will be necessary for the commis-
sions to give much more attention than they have in tho ﬁas_t
to adopting comprehensive rules of procedure to govern their
actions. To be sure, the commissions must retain a certain
amount of discretion. The nature of the nominating process is
such as to require a good deal of flexibility. However, there
appears to bo a great need, at present, to ‘structure” this
discretion by adQthg procedural rules which ‘describe the
methods which will be used by the commission in carrying out
its nominating function. The ‘adoption of comprehensive sets
of rules to "structure" the discretion of the commissions should
lessen the likelihood that certain commissioners will be
ﬁmded by vague standards and |m€roper influences which
ave no place in a selection process based on merit.

Commission Meetings, Workload and
Time Constraints

A major reason for the failure on the part of manr of the
*ommissions to adopt clear-cut procedures which will govern
their actions is that many commissions meet infrequently.
When they do meet they generally are required to give im-
mediate attention to the business at hand—that of compiling
a list of nominees for one or more judicial vacancies to lie
tilled within a rather short period of time. In fact, none of the
(ilans currently require the commissions to meet for any pur-
pose other than to nominate candidates for particular vacancies
which have recently occurred.
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Since most commissioners are not compensated tor the time
they spend on commission business and most commissions are
not provided with the services of a salaried staff, requiring the
commissions to meet more frequently for the sole purpose of
foimulating or revising procedural rules may place too much of
an additional burden on commission members. However,
experience has clearly demonstrated that, in the ahsence of
such requirements, the commissioners tend to give less than
adequate attention to such matters. . _

A possible alternative approach to this problem lias been
taken by the plans in Nebraska and Wyoming. Rather than
delegating rule-making authority to the commission, the
authority to promulgate rules of procedure which will control
the actions of the commission has been delegated to the
state's highest court. Such an aﬁproa_ch would be consistent
with the tendency to rer)ose in the highest court of the state
the authority to adopt all rules which govern the operations of
the state's court system. However, because this is a relatively
recent development, there has not heen enough experience to
assess the consequences of this approach.

Because most nominating commission members are not
compensated for the time they spend on commission business
and most commissions are not provided with the services ot a
salaried staff, the size of commission workload often has a
direct beating upon the commission's ability to give thorough
consideration to the qualifications of all potential candidates
for a judicial vacancy. Although some commissions normally
are required to nominate candidates for only one or two judicial,
vacancies each year, others consider candidates for as mam as
forty to fifty vacancies each year. In addition, while certain
commissions must consider candidates for only a single judicial
office, in certain states a single commission is required to
screen and nominate candidates for all judicial offices (trial
and apﬁellateﬂwnhm the state. ,

The Nebraska and Oklahoma plans represent the extremes in
this regard. In Nebraska, there is a separate seven-member
commission for each seat on the supreme court of the state and
members of these commissions often servo out their six-year
term without ever having screened a single candidate for
judicial office. In Oklahoma, on the other hand, a single com-
mission screens candidates for all judicial vacancies for the

trial and appellate courts within the state. One Oklahoma com-

missioner estimated that during his tenure on the commission,
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it has met approximately ton to twelve times per year, selectinﬁ
nominees for from one to four judicial vacancies on eac
occasion.2

A heavy workload can have certain negative effects on the
selection process. These negative effects generally relate to a
commission s ability to recruit and screen potential candidates
adequately and are discussed in later sections of this chapter.
On the other hand, the positive effect to be derived from a
commission's having a workload which is heavy but not unduly
burdensome is that trequent exposure to the nominating process
should aid in developing the commissioner's expertise in as-
sessing the qualifications of candidates. This is particularly
true for lay members of the commission.

Another factor which may have an adverse effect upon a
commission's ability to function effectively is the time con-
straints which are imposed on the commission.

TABLE 11
Time Constraints:

Occurrence of Vacancy to Submission of Names
Within 30 Days Within 45 Days None "

Alaska Utah Alabama

Colorado Georgia

District of Columbia Within 60 Days ldaho

Florida* Kansas Missouri

Montana Maryland Nebraska

Ohio . Wyoming Oklahoma

Pennsylvania Vermont

Tennessee Within 70 Days New York City**
Indiana

*Governor may extend time nil additional .it) days.
“list ot approved candidates is maintained and not limited to a precise

«ormtila based on specific vacancies (an approval expires 18 months alter
It is granted).

The Colorado plan is amon? tiu* most restrictive, in requiring
that the commission forward the names of the nominees to the
governor within thirty days of the creation of the vacancy.

24, Irom aspeech delivered by lark R, Givens at the Pennsylvania ludicial
Nominating Commissioners Institute on September 20, 1973
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These strict time constraints make it particularly difficult for
commissions to recruit and screen potential candidates ade-
quately. This is true even if their operating procedures are
fairly well-established, lustice Donald E Kelley of the Colorado
Supreme Court has stated:

The few problems Colorado has emanate from the 30-day period
between the creation of the vacancy and the certification by the
Commission of the names of the nominees to the governor. Althiough
this shortens the time that the court is unmanned, it does preclude
time for a thorough investigation of the candidates.2

Commission Recruitment of Candidates

Upon the occurrence of a judicial vacancy, all merit plans
contain explicit provisions to insure that adequate notice of the
vacancy, and notice of procedures to be followed in submitting
the names of applicants for the vacancy, is ﬁ)ubhshed in the
newspapers and bar media covering the particular area in which
the vacancy has occurred. In some jurisdictions, notice of the
vacancy is mailed to ever( member of the bar qualified to fill
the vacancy by reason of their residence alone. In addition,
most commissions and individual commissioners are encouraged
to actively recruit candidates for the vacancy. .

Although workload and time factors often discourage certain
commissions or individual commissioners from spending much
time in active recruitment of potential candidates, certain
plans have built-in devices to encourage such recruitment.
When a judicial vacancy occurs in Nebraska, the clerk of the
supreme court immediately contacts the chairman of the com-
mission which has the responsibility for nominating candidates
for the particular vacancy to ascertain from him the time and
place for the first meeting of the commission. By statute,%
this first meeting is required to be a public meeting and the
clerk is required to inform each commission member and ap-
[%ropnate news media of the time and place for this meeting.
The news media are informed that the commission will be
interested in receiving at this meeting information relating to

25. From a speech delivered by lustice Kelley at the Maryland ludicial
Nominating Commissioners Institute on May 24, 1973. It should be noted,
however, that the Colorado plan allows the commission to begin receiving
applications well before the occurrence of the vacancy if the vacancy can
he anticipated.

26. NEB REV. STAT. 24-810.
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qualified candidates for the vacancy. In addition, the procedural
guides furnished to the Nebraska nominating commissioners
encourage individual commissioners to actively solicit qualified
individuals to accept judicial office "even though these in-
dividuals or their friends do not see fit to suggest them as
possible candidates at the public meeting". .

The Nebraska commission is unusual in using the public
hearing as a device to recruit applicants for judicial vacancies.
In other jurisdictions, a heavy workload or certain time limita-
tions may preclude the use of such formalized recruitment
devices. For example, even though commission members in
Oklahoma often attempt to encourage qualified individuals to
apply for judicial office, the workload of the C'lahoma com-
mission is so onerous that the use of such formal devices as the
holding of public hearings is out of the question, and any
solicitation of qualified candidates must necessarily be per-
formed in an informal and uncoordinated fashion. This situation
is aggravated when a vacancy occurs in an area of the state
with which few, if any, members of the commission are familiar.
Given such a situation, commission members must simply hope
that publicity of the judicial vacancy w.ll be sufficient to
encourage an adequate number of qualified candidates to
come forward.

Although most commissioners are encouraged to "beat the
bushes" for qualified candidates, the stringent time limitations
contained in many plans often make recruitment by commission
members extremely difficult. Much of the thirty-day period
allotted to many of the commissions is consumed in screening
applicants who come forward of their own volition, making
active recruitment of additional candidates extremely difficult.

Certainly, active recruitment poses certain problems. A
commission memberwho personally solicits a certain individual
whom he feels is well qualified runs the risk of having this
individual assume that he ultimately will be nominated if lie
throws bis lint in the ring. If the comm'ssion then fails to
nominate this individual, both the commissioner and the
candidate himself may be embarrassed. The plans in Kansas,
Missouri and Wyoming have attempted to lessen the likelihood
that such a situation will occur by allowing the commission to
"tender nomination" to an individual before he has indicated
his.willin%n.ess to serve, if the commission believes that the
individual is qualified but may not apply for judicial office
unless lie is given such prior assurance of nomination. In prac-
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ticc, however, this has seldom been done; and commission
members have resorted to using personal encouragement
without assurances of ultimate nomination or have tried to
solicit the aid of influential members of the bench or bar in
an effort to encourage the potential candidate to apply for
the vacancy. . S

In their ‘study of the nonpartisan court plan in Missouri,
Watson and Downing pointed out the existence of a "recruit-
ment politics”, which was based on the assessment of both the
recruiters and the recruited as to how the system operates or
should operate. The authors found that "many and perhaps
most lawyers feel that bar folkways dictate that you be asked
to be a judge, rather than overtly seeking the position".27 In
conductlng? their study, Watson and Downing spoke to a num-
ber of law/ers who said that the reason they had never sought
a ]ud\%leshlp was simply that no one had ever asked them.

If Watson and Downing's assessment of the "politics" of re-
cruitment is correct, active recruitment of potential candidates
must be viewed as an important function of the commission.
In this regard, the first of judge Hyde's attributes of a good
selection process ("[ijt should systemaﬂcally and aggressively
seek the best potential judicial talent") is of particular relevance.
Merit plans which create an environment which discourages
such active recruitment by the commission—by virtue of im-
P.OS.”]Q an onerous workload, strict time constraints or other
imiting factors—clearly fall short of the desired objective.

Commission Screening . o

The second of ludge Hyde's attributes of a good judicial
selection process ("(ijt should identify and reject aspirants who
are not qualified for the bench") is directly related to the
manner in which the commission goes about screening candi-
dates for a judicial vacancy. Because the screening procedures
utilized by various commissions vary greatly, the use of the
*following “devices will be dealt with separately in discussing
commission operations:

1. candidate questionnaires;

2. commission investigations;

3 independent agency investigations; ,

4. preliminary deliberations to pare down the list of
candidates;

27. Watson and Downing, supra note 11, at 5

Cor
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fi. candidate interviews.

Candidate Questionnaires. Once a judicial vacancy has been
Bublllcly announced, the nominating commission usually will
begin to receive correspondence from lawms, judges, and
interested citizens recommending certain individuals to the
Iommission. In addition, the commission will receive direct
correspondence from lawyers who wish to be considered for
nomination. In most jurisdictions, the commission will then
forward a "questionnaire” to all those individuals who have
been brought to the attention of the commission. These ques-
tionnaires are of varying length and depth. For example, the
one-page questionnaire utilized by the Kansas Supreme Court
Nominating Commission contains only very general c}uestions
concerning the potential candidate's personal and protessional
history. On the other hand, the questionnaire used by the;
Pennsylvania Appellate Court Nominating Commission is nine
pages long and, in addition to ver?/ particularized questions
concerning the candidate's personal and professional history,
contains an "open-ended" guestmn which seeks to elicit the
Fotennal candidate's attitudes and oleons concerning the
aw and his qualifications for the bench.

In those jurisdictions which forward questionnaires to poten-
tial candidates who have not contacted the commission directly,
arid therefore have not indicated whether they will Ire available
for jucionl office, the candidate questionnaires used by the
nominating commissions normally contain a question con-
cerning the candidate's willingness to serve if nominated by
the commission and appointed by the governor. Thus, aside
from providing the commission with basic information con-
cerning applicants, the questionnaire can play an important
role in recruiting potential candidates. The commission's for-
wardmg ot the questionnaire to persons who have been recom-
mended to it by others acts as an invitation by the commission.
Thus qualified individuals who would not otherwise have
apf)lled lor the judgesh|P become potential nominees.

n addition to general questions concering the candidate's
background, most of the candidate questionnaires ask the
candidate to submit the names of individuals who are able to
comment upon his qualifications for judicial office. The
Pennsylvania %uesnonnawe contains an Interesting approach
in this regard. The candidate in Pennsylvania is asked to submit
the names of up to five judges before whom lie has appeared
most often during the previous five years and the names of the
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adversary counsel against whom he has litigated his primar?]/
cases over the previous five years. The inclusion of suc

questions ﬁoes far toward decreasing the likelihood that the
candidate has "padded" his questionnaire with overly favorable
references. o .

Commission Investigations. The extent to which any of the
commissions are able or willing to follow up on information
supplied in the questionnaire, by contacting personal references
or other individuals who should be familiar with the candidate,
by virtue of their being connected with schools which the
candidate has attended or with courts before which the candi-
date has practiced, will depend upon a number of factors. Such
factors include the commission's workload and time constraints,
thi> commission's preliminary assessment of the candidates
qualifications, and whether the commission has learned of
something in the candidate's past which would render him
automatically unfit to sit on the bench.

Although some of the commissioners are more thorough than
others in this regard, 89% of the commissioners who responded
to our questionnaire indicated that, beyond reviewing the
personal and ﬁrofessmnal biographical data submitted to the
commission, they make an additional personal effort to learn
more about the candidate. = _ .

Independent Agency Investigations. Information which would
result in a commission's decision that a particular candidate is
unfit for judicial office usually is obtained as a result of an
independent investigation of the candidate's background. Most
commissions secure from each applicant a waiver of any
pnvilege which the candidate has against receipt of credit,
tax, criminal, medical, or psychiatric information. In most
jurisdictions, such a waiver is contained in the questionnaire
Initially forwarded to the potential candidates.

Although many commissions limit such investigations to the
securing of a credit report, others go much farther. For example,
die chairman of the Oklahoma commission routinely requests

that the Oklahoma Crime Bureau and the Oklahoma Tax Com-

mission investigate each candidate. The Crime Bureau conducts
field interviews with from three to five lawyers, laymen, or
%Jdges from the aﬁpropnate community. In addition, the Crime

ureau supplies the commission with ‘any criminal report that
may exist on the candidate. This report includes traffic offenses.
The Tax Commission informs the commission as to whether the
candidate has reported and paid his income taxes for a period
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of five years prior to the candidate's application. Evidently this
investigation is considered necessary hecause a previous
governor of Oklahoma had made an appointment from a list of
nominees only to discover later that the appointee had not
reported or paid his income taxes for several years.

Preliminary Deliberations. After reviewing tin- information
supplied directly In" the candidates, obtaining information con-
cerning the candidates' qualifications from other individuals,
and securing reports from one or more investigative agencies,
many commissions may find it necessaiy to assemble to paril
down the list of candidates prior to conducting candidate
interviews and entering into more serious deliberations. Whether
such a preliminary "pruning" is necessary depends upon a
number of factors, including the number of candidates foi a
particular vacanc?/ and whether the commission ultimately will
conduct personal interview., with the candidates. Often the
list of candidates for a particular vacancy is so long that the
commission may find it impossible to interview' each applicant.
Even if the commission does not contemplate holding personal
interviews with the candidates, the list of candidates may be mi
long an'l  contain so many candidates who are not deemed
suitable . , consideration that such a paring down may be
necessary before the commission enters into more serious
deliberations.

Often this paring down ptocess is conducted by a subgroup
of the commission. In Missouri, for example, this initial prumn%
s sometimes accomplished informally by the lawyer an
judicial members of the commission, with the IaK commis-
sioners deferring to their judgment.28 In New York City, all
candidates for Family or Criminal Court appointments must
first be interviewed and approved by a sub-committee before
they can be interviewed by the full committee.29 On the other
hand, certain commissions have deemed it necessary to call a
eneral meeting of the commission and to Eroceed bv having
the entire commission cast ballots which rank those candidates
whom the commissioners deem to be worthy of further
consideration.

Candidate Interviews. Once all the information concernin
each of the candidates warranting serious commission cun

2t See Watson .cut Downing, si//>ra note 11 at 103

29. "Procedures and Polic ies of The M.nor s Committee on the ludiii.u\
(as agreed to L.muarv 29, 1974)
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sideration has been assembled, most commissions conduct a
confidential interview with each candidate. Normally, each
commissioner has, received copies of all documents and cor-
resPondence received hy the commission which are relevant
to the applicant's candidacy prior to the scheduled date for
the interview. Certain_commissions have developed strict pro-
cedures for conducting such interviews, In Colorado, for
example, the chairman” begins the interview by questioning
the candidate in an effort to clarify questions which may have
been raised by the information which the candidate submitted
directly to the commission. The chairman then proceeds to
draw_the candidate out on general matters concerning the
candidate's legal rohllosophy. When the chairman has finished,
each. member of the commission, in order, questions the
candidate as to specific matters deemed relevant to the
apPhcant's cand|dac¥. ,

n those jurisdictions which presently do not conduct
personal interviews with the candidates, many commissioners
n resgondm to our questionnaire, indicated that they believed
that the addition of personal interviews with the candidates

was the most important suggestion they could offer for im-

proving their commission's screening process. Generally, the
non-lawyer members appeared to be more concerned than the
lawyer members that this change be effected. They believed
tl { adding candidate interviews to the screening process

would put them on a par with_the lawyer members of the com-
mission in evaluating the individudl candidate. One non-

lawyer commission member in lowa stated:

Ihe attorneys (on the commission) are usually well acquainted with
the particularcandidates while some of the other commission members
may be less well associated The opinion of the attorneys is usually
relied on heavils for this reason | think personal interviews might
serve to give the whole commission a better persper two

At present, it appears that none ot tlu* nominating commis-
sions employ a/l" of the basic screening devices—candidate
questionnaires, commission investigation, independent agency
investigation, prehmmay deliberations to pare down the list
of candidates, and candidate interviews—to their full extent.
Most commissions find it necessary to rely on the use of certain
of these devices to the exclusion of others. For example,
although the Oklahoma commission appears to go the farthest
in its use of independent investigative agency reports, il does
not conduct personal interviews of candidates. This is not
because the commission decided that personal interviews would
not be worthwhile. Rather, it is attributable to the fact that
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the commission is faced with a tremendous workload and is not
provided with a salaried staff to aid in the handling of that
workload. As one commission member stated:

lwould have to be a paid employee of the state of Oklahoma in order
lor us to consider conducting “personal interviews of candidates.3

Clearly, the use of each of the aforementioned devices adds
an extra dimension to the screening process. The proper use of
each device enhances a commission's ability to “identify and
reject aspirants who are not qualified for the bench”. In" addi-
tion, at no time during our study did individual commissioners
indicate that the proper use of any of these devices was a waste
of time or money. Therefore, in all merit plan jurisdictions, care
should be taken to insure that the commission's business is
organized in a manner which allows the commission to employ
any or all of the screening devices so that it will select the best
judicial talent available and eliminate from consideration those
who are not qualified to hold judicial office.

Confidentiality

All nominating commissions attempt to keep all information
received on a particular candidate during the screening process
in strictest confidence. AIthough the public meetin? require-
ments of certain plans may tend to subject certain information
to public disclosure, even in these jurisdictions the commis-
sions may receive applications after the public meeting, and
they must keep all information received subsequent to the
public meeting confidential. In a Jition, the actual delibera-
tions of the commissions in all merit plan jurisdictions are
confidential. . . .

There appears to be little or no disagreement that .it least
this much confidentiality is absolutely necessary to insure that
an adequate number of qualified individuals will apply for
judicial positions without fear of having their reputations
tarnished. The fear is that matters discussed during commission
deliberations (most of which necessarily are based on hearsay)
might become public knowledge. Maintaining confidentiality
also increases the ability of commission members to evaluate
the candidates as objectively as possible, without fear of sub-
sequent embarrassment or intimidation. . _

Although there is general agreement that the information

in Speed) In lark k Givens » Nebraska ludicial Nnmiu.iling Coiiums-
smnoe. Institnlieon November 9, errr
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received concerning applicants should he kept confidential,
there is considerable disagreement over the adwsabyhtr of
keeping the names of individual applicants confidential, in
this' regard, the strictest confidentiality is maintained in
jurisdictions such as Colorado, where oan the name of the
applicant who ultimately is appointed to the judicial office is
divulged. The other extreme s typified by the merit plzn in
lefferson  Countv. Alabama, where tin- commission's rules
explicitly require that the commission publicly announce the
names of all those individuals who_have been submitted to it
for consideration for nomination. The Oklahoma plan is rep-
resentative of the majority viewpoint as to this matter. In
Oklahoma, only the names of the three nominees submitted
to the governor are publicly disclosed.

TABLE 1li
Confidentiality Requirements
Names of Names of Name of
All Applicants Nominees Only Appointee Only
Made Known Made Known Made Known
Alabama Florida Colorado
Alaska ldaho* New York City
Missouri* Indiana Ohio
Tennessee lowa Vermont
Kansas Wyoming
Maryland
Montana**
Nebraska
Oklahoma
Pennsylvania
Utah

/| ilist return of jurlir il nominating ioniinKsion (mum i)
'At <IiM ration of the governor

lhe extent lo which confidentiality should be maintained
during the nominating process appears to be one of the most
difficult questions facmql the commissions. The reasons for
insuring the confidentiality of certain information received
during the nominating process are directly related to the goal
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of creating a selection process which will "operate with sul-
licient dignity, so as not to cause capable lawyers to refuse to
be candidates for judicial office." However, the public generallz
s suspicious of import  governmental processes whic
appear to be cloaked in secrecy. Although it Is unlikely that a
commissioner will be pressured by individual citizens to dis-
<lose the names of applicants, or information concerning the
applicants, or even the commissioner's evaluation of each
applicant’s chances for nomination, a commissioner often may
lie pressured by the news media or a representative of a special
interest group to disclose such information. .

The applicant who feels, for whatever reason, that his chances
may be enhanced by receiving attention in the news media or
by seeking the support of a special interest group, may prompt
representatives of the press or the special interest group to
elicit information from individual commissioners. Although the
commissioner may feel that he has been placed in the untenable
position if such a situation develops, it appears that membeis
of tlu- press generally have understood the need to keep certain
information confidential once the need for confidentiality has
been explained to them, Therefore, the need for maintaining
the contidentiality of certain information does not appear to
be ]ncomlﬁ)auble with the goal of establishing a selection process
which will "deserve and receive public respect and trust” as
long as the commission can justify the need for confidentiality
and iswilling to explain this need to persons seeking information
from individual commissioners.

Commission Nomination

Once the nominating commission has screened all available
randidates, the commission is -equircd to meet for the purpose
of reducing the field to the actual number of candidates to be
nominated. After considerable discussion of the qualities and
qualifications of the applicants, each commissioner indic ates
his preferences hy casting a ballot. Not only do balloting pro-
cedures differ from one commission to another, but more
than one' balloting technique may be used at different times by a
single commission. One of the Missouri commissioners inter-
viewed hy Watson and DOWHIH? described the balloting ter h-
niques of his commission as follows-

In reducing the list to the three persons to be submitter! to the
Governor, no standard procedure is followed. Sometimes the com
missioners rank the entire list of names aicording to their preferences.
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using n preferential ballot type of procedure. At other times the
commissioners each vote for three persons of their choice.dl

Regardless of the balloting technique utilized, commissions
traditionally have voted by a secret ballot. Although the deci-
sion to vote hy secret ballot generally is made by the commis-
sion, sometimes a secret ballot is required by the constitutional
or statutory provisions creating the Plan. o

In Nebraska there is a requirement that the commission vote
orally. It should be noted that this requirement was not written
into the original plan, but came about as a result of a constitu-
tional amendment adopted in 1972 and implemented hy a 1973
legislative enactment after expressions of concern over the
methods utilized by certain Nebraska commissions in arriving
at their list of nominees.2

Evidently, certain commissions in Nebraska bad been sus-

ected of engagmg in what lias been called "panel-stacking".

atson and Downing have described this practice as “any form
of panel selection wherein the nominating commission, through
the choice of a particular combination of nominees, seeks to
preempt the appointing function, or where the commission
accedes to the governor's express wishes by nommatlnP the
person lie desires to appoint."3 Watson and Downing found
certain variations of "panel-stacking" to be present in Missouri3
ApBarently, the variation which was suspected to be present in
Nebraska is that described as “panel-loading"—selection of a
combination of nominees so that the governor is forced to
appoint someone he does not want, but who is acceptable as
the lesser of two or three evils, .

It is questionable whether the requirement of an oral vote
will produce the desired result of preventing "panel-stacking".
In fact, such a procedure may increase the likelihood that
individual commissioners will succumb to pressures by other
commission members. However, it is too early to assess the
consequences of such a development.

Submission of Names to Appointing Official

After a commission has decided which candidates it will
nominate for a particular vacancy, it normally is required to
list the names of these candidates in alphabetical order and

31, Watson and Downing, supra note 11, at 103.

32. for similar reasons. Alaska adopted an "open ballot" procedure in 1%7
(see discussion on p. 157).

33. 1d at 107,
34, 1d at 101,
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forward the list to tho appointing official. Under most merit
plans, the commission is required to submit the names of three
nominees for each vacancy. However, in stales in which the
plan covers trial level courts in sparsely populated areas, the
plan often calls for the submission ot the names of two nominees.

TABLE IV
Submission of Names to Appointing Official
Number ot Information Supplied
Jurisdiction  Nominees Lo Appointing Official
Alabama 3 Names Only: Commission slates to governor tlt.it
(letterson no significance should be attached to die order
County) in which the names are listed
Alaska 20i more  Names Only
Colorado 3/Appellate Names Only* Governor may also ask to consult
2-3. trial With commission members
D.C. 3 Names Only
Florida lormore Names Only
Georgia 3 Names Only
Idaho 2-4 Names Only
Indiana t Written evaluation of ea< linominee based on
ionsiderniions set out in the stall tes
lowa 1/Appellate NamesOnly Alphabetic al order
2 /1rial
Kansas Names Only
Maryland 5-7+ Names Only: Alphabetical onlei
Missouri 3 Names Only*
Montana 3-5 Names Only
Nebraska 2ormore  Names Only*
NVC Committee m, y designate ceiiain i,indidates as
"esc epiiotiallv well-qualified”
<tliio t Names Only
Oklahoma t Names Only
Pennsylvania 3++ Names Only
leiinesvee t Names Only
t'lah 3 Names Only
Virtuiont 3 Allinlorm alioi) tliec ommissii indeems appropriate
Wyoming 3 Names (.Inly

"Governor may request additional Information
1Commission may submit less than 5 names if an incumbent is seeking
reappointment

list Of approved canditldles is r, -mInined by the Mayor's offii e and is nut
limited to a prec ise formula based on specific; vatam ies
“lewer th,"i 3 names may be submilled upon majority vote nf commission
and price pproval ol tlu* governor
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Most plans attempt to insure that the appointing official and
the nominating commission will remain independent from each
other throughout the selection process. Some plans actually
contain provisions which explicitly state that neither should
attempt to influence the other Still other plans carry this to an
extreme and provide that only the names of the nominees,
and nothing mure, are to he submitted to the appointing official.
However, recognizing that the appointing official might re-
quire or desire some guidance in this regard, many plans require
or allow the commission to submit all the information ac-
cumulated on the nominees to the appointing ofticial along
with the list of names. In Colorado, after the commission has
submitted its list of nominees, the governor may ask to consult
With commission members or .reguest that the information
which the commission lias compiled on particular nominees be
forwarded to him. The Indiana plan %oes even further, requiring
that the commission submit to the appointing official its
written evaluation of each nominee. This evaluation must be
based on evaluative criteria which are clearly delineated in

the statutes.

Commission Evaluation of Candidates

When a nominating commissioner evaluates an applicant for
a judgeship, the candidate's hackground, professional skills,
character and recommendations all naturally come under
consideration. In our questionnaire, we attempted to isolate
particular components of these four facets of the hypothetical
applicant by asking our respondents to use a one to seven
ranking system, "one" meaning that the commissioner felt this
particular quality or qualification to be essential for every
candidate for judicial office, and "seven" signifying that the
possession or non-possession of this quality was of absolutely
no significance in evaluating the applicant.3 A series of
qualities and qualifications was then listed. After tabulation
we were able to determine the relative importance of these

35. See tho "Storing Key" in Appendix 2-A (or the entire ranking scale.
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ualities in tho ntinds of those who do the actual nominating.
Ne also asked the individual commissioner some direct ques-
tions about Itis own evaluational approach as well as the
approach of his commission. . S

We recognized from the outset the d|f,f|(;ultr in articulating
lin" ingredients for a good !]udge This difficulty once led the
New York Timesto remark th.tt the recipe for a good judge was
L "pinch of all virtues stirred in integrity." As Professor Maurice
Rosenberg wrote:

An inquiry such as this probes so deeﬁly into imponderables th.it it
may lie rasli to enter upon it even with "tlu; gre.itest tlilfidence. Ob
viously, the custodians, of every sector of human activity are eager to
compile a list of qualities that ‘best equip' a man to perfomi the
chosen work with excellence, hut everywhere the composition ot_the
list is notoriously elusive, It is particularly obscure when the qualities
sought are personal, subjective and human. Yet as hard as the task
may be. there is a special urgency tor finding the human qualities in a
Mdge that are most promising and the flaws that are mos _damagm?.
lore than the teacher, the,engimeer, or the lawyer, the judge acts
directly upon the property, liberty, even life, of his fellows.3

~ Professor Rosenberg's article is perhaps the most perceptive
mauwy to date into the relative merits of criteria used iti the
selection of Jud%es, by using much the same methodology as
lie employed when he questioned judges directly, we have
been able to ascertain which qualities and qualifications most
impress those who do the nominating.

The Candidate's Background

Our findings with respect to the importance which the com-
missioners attach to the candidate's age were inconclusive. The
data generally confirmed our initial understanding that extreme
youth or extreme old age is a handicap with forty to fifty-nine
seen as the optimum age. However, many commissioners wrote
that an older applicant might be suitable for the appellatel
bench éparhcularly if he had been a trial judg%yet be considered
too old to begin a term as a trial judge. The general feeling
seemed to he summed up by one commissioner's explanation
that "age is an individual matter, not controlling." fable V
ﬁresents the tabulation as to t'ie importance of the candidate's

ackground.

W, Rosenber%, Tile ?IhIIItIV'. (if Insures —Are 7/icv sidindhtle, 11 11X,AS
I RIV 1063, 1064 (|%1,)
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TABLE V
Background Factors as Criteria for
Evaluating Candidates
Rankings in Percentages

Most Relevant Least Relevant

\vertigo Tactors 1-2 3-4 -

11n Mental health 97.2 1.7 11

1.750 Physical health 808 15.1 4.1

3.557 Previous service as a judge 22.4 52.6 25.0

3.734 Law school record 26.0 41.0 321

3.901 Knowledge of the 174 46.1 36.5
community

3.904 Active in professional 13.7 54.5 31.8
activities

4.180 Experience in supervising 10.8 48.5 40.6

4.188 Previous service as 11.9 47.0 41.0
prosecutor

4358 Active in civic, 111 40.2 48.8
community affairs

4.657 Law school candidate 5.0 421 53.0
attended

4889 Undergraduate school 3.9 108 65.3

5381 Past partisan 3.9 243 718
political activity

5,475 Previous service as 2.8 19.5 178
elected statewide official

5.533 Previous service as 3.0 175 79.5

elected local official

Considerations of health ac? paramount. In fact, mental
health received the highest ranking of all with 90% of the
responses being "1". Various responses also noted special
concerns: alcoholism, vision or speech difficulties, vigor,
nervous condition, and, as one perceptive respondent noted,

"wife's health". Otherwise, however, the candidate's back-

ground appears surprisingly unimportant in comparison with his
other qualifications. Commission members do not stress the
candidate's law school record, and are quite unimpressed with
the prestige of bis law school or his undergraduate record We

found that more experienced commissioners are prone to dis-

regard the prestige of the candidate's law school, and contrary
to what one might suspect, lay members arc far more influenced
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Phy tBe candidate's legal education than are the members of
e bar.

Perhaps more significant is the commissioners' disregard for
previous public service. Although previous service as a judge is
naturally seen to be of some importance, service as a prosecutor
is regarded coolly, ranking below activity in professional (bar)
affairs and general supervisory activities. Activity in civic
affairs ranked even lower, and being an elected official at
either a state or local level ranked at the very bottom of all tho
attributes, with a ma#ority of the commissioners indicatin% that
this activity was either insignificant (6), or of absolutely no
significance (7) to their decision.

Even if the Politics IS characterized as "past honorable
partisan political activity", the commissioners' answers indicate
that they are aware that their mission is to exclude political
consideration. However, lawyers and laymen differed strongls
in their evaluation of past public service. Laymen were much
more impressed with civic activity, supervisory experience, and
knowledge of the community as well as previous service as a
judge or prosecutor. Nor were lawyers as a group more im-
pressed by extensive professional activities, as might be
expected. However, when the lawyer members wore further
pared down to only those appointed or elected by their bar
association, (i.e., excluding those lawyers who were appointed
by the executive) such bar activity clirl attain its hypothesized
importance. This suggests that it may be somewhat misleading
to lump all lawyers as a single interest group. _
~As Watson and Downing demonstrated, bar loyalties and
rivalries can significantly affect the way lawyer members
approach the selection process.37 Bar politics aside, more
orthodox political party affiliation may also affect the evalua-
tion process to some extent. For example, Democratic com-
missioners (even though having a greater proportion of lawyers
in their ranks) also tend to put more stock in past activity in
civic affairs and in the candidate's knowledge* of the com-
munity. This accords with the grassroots tradition of tie
Democratic party, but it also su?gests that although the dif-
ferences in perceptions between lawyers and laymen generally
mequite sighificant, paitv politics (oral least ingrained political
philosophy) may cut across those differences

17 Watson and Downing, sis:: note 1
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Professional Skill

The criteria in Table VI are concerned with the applicant's

background as a lawyer.

\\erago
1276

1.166
1573
1.906

2.16(1
2.370
2172
21119

1.036
265
3.

3-12

3 -404
3.953

«1.9111

4.997

TABLE VI
Professional Skills as Criteria for

Evaluating Candidates
Rankings in Percentages

Factors

Reputation for propriety
anti integrity in legal
matters

Reputation for fairness
Professional reputation

Always well-prepared,
thorough

Knowledge of legal
procedure

Abreast of legal
developments

Level of skill in
communication

Level of skill in
written communit ation

Amount of trial experience
Numberofyears prat liced
General area of prat tite

Knowledge of technital
substantive law ina
particular field of prat tic o

Honors, distinctions as
lawyer

Amount of appelln!™
experience

Degree of success
‘efiected by number
of cases won)

Degree of success
(financially)

Most Relevant
12

95.0

91 4
86.6
79.9

70.0

50.0

44.5

33.2
212
273
26.3
24 4
131

31

33

3-4
1.0

70
KI'1
17.9

243
366
455
45.0

55.5

52.1
49.1

49,5

51,6
517

152

125

Least Relevant
5-7
19
1.7

11
2.1

SH
59
9.7
10.6

113
19.5
215
242
21.9
152

61.7

64.1
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~ What stands out in these results is that subjective considera-
tions such ns reEutatmn, knowledge, skill in" communication,
all dearly outrank the more easily ascertainable and mensurable
qualifications such as amount of experience, number of honars,
type of practice and degree of success. When confronted with
tins question directly, 70.3% of the respondents replied that
they themselves placed greater emphasis on the more subjective
attributes and 37.6% felt that their commission emphasized the
more objectively ascertainable information. However. 51.5%
said that their commission employed the more subjective
scrutiny more often as a basis for vetoing a particular candidate
than as a positive standard for selection. The penchant for sub-
ercnwty was not shared equally b.?(/ all groqu of commissioners,
or example, laymen were more likely to rely upon the obfectlve
facts about the applicant (40.5%) than were lawyers (18.6%).
“More specifically, the older (and more experienced) commis-
sioners showed greater concern over the number of years the
applicant had practiced law, while younger members empha-
sized oral and written skills. Lay members, with a few excep-
tions noted below, tended to assign more weight to nearly all
of the listed indicators of professional skill while lawyers tended
to be more skeptical in their regard of an applicant's legal
skills. However, lawyers were much more interested in appli-
cant's years of practice, especially his trial and.appellate ex-
perience, than were laymen. Also, tiu* lawyers were more
Interested in the applicant's success as a lawyer, hoth financially
and in terms of cases won.
~IIh* lawyer members' emphasis upon experience as a lawyer,
in terms of years, type of practice, and measurable six cess
tends to undermine their claim that they placed more reliance
on subjective evaluation than laymen. This may indicate that a
lawyer's subjective evaluation presumes an experienced, suc-
cessful practitioner, while tho layman is able to focus mme
preuseI}{ upon the task of choosmgi the host new judge rather
than selecting the most successful lawyer for the judgeship.
At any rate, it is perhaps reassuring that reputation lor integrity
and for faimess top the list while  degree of financial success
IS at tlu* bottom.

Character and Personality

These qualities are, for tiu* most part, not peculiar to low\ers
or Judgies,.but, as is indicated in Table VII, they an* crucial to
the selection of judges.
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TABLE VI
Character, Personality and Motivation as
Criteria for Evaluating Candidates

Rankings in Percentages

Average Factors Mosta_eéevant Vs et g%evant
1.332 Not susceptible to 92 1 6.4 14
influence
1412 Possessed of moral courage 92.4 6.1 14
1449 open-minded, objective 91.7 6.1 2.2
1.691 Emotionally stable 85.9 113 2.8
1.989 Desire to serve as judge 74.9 17.6 75
2058 Decisive, not dilatory 74.3 2217 3.1
20P1 Considerate of others 73.0 234 37
2010 Demonstrated self- 71.6 243 42
discipline
2.176 Courteous 68.2 26.4 5.4
2 203 Patient 65.7 29.0 5.3
2.289 Puncltual in keeping 65.0 29.4 5.6
appointments, schedules
2.292 Industrious, will work 63.1 32.6 45
long hours '
2.35: Understanding, empathetic 60.3 35.2 45
A7
r}Tér;tcunr\éledge of human 58.1 36.7 53
2.108 illi
resent odove salry BB
2.112 Credit rating 55 6 21.1 16.8
2.804 llumble, not over-bearing 48.0 40.9 12.0
2972 Professional, neat 143 49.7 16.1
appearance
2.997 i
99 l[i)fee(tj;r%aete}gbto hone has a 48.3 31.8 19.8
3.011 Aura of dignity 39.4 45.4 152
3746 strong-minded 19.7 51.0 29.3
4.215 Sense of humor, witty 112 40.0 42:2

~ As can be seen by the averages, the commissions are quite
interested in the character and personality of their future
judges. In this respect our findings differ little from Professor

The Judicial Nominating Commissions 67

Rosenberg's survey of the judges themselves. Although Pro-
fessor Rosenberg's list of criteria was somewhat different from
ours, he discovered a similar focus upon the candidate's nnn-

measurable qualities:

\ striking feature of these highest ranking attributes is that they I*-ml
to focus upon the personality c.r person of the candidate—what he is
Mther than what he has done, his innate or intrinsic qualities rather
[lian his 'external' attainments.36

~ This concern for each candidate's character arid personality
s whollg understandable, and it is not surprising that laymen
should be particularly sensitive to these human qualities. The
difficulty is that this concern is not easily articulated or struc-
tured. We will attempt to deal more fully in our recommenda-
tions with the task of structuring the evaluation.

Generally, lawyers showed less concern for the applicant S
appearance, stronﬁ-mmdedness, wittiness, decisiveness, punc-
tuality, self-discipline, knowledge of human nature, and credit
rating than the laymen. Ilowever, the lawyers, perhaps with a
concern drawn from their own experiences, were more sensitive
to the notion that the applicant not be "susceptible to influem e”.

Youn?.er commissioners give noticeably loss weight to
punctualtP/, wittiness and personal apgearance or to an appli-
cant's professional dedication lo the bench as a lifetime job.
Conversely, older members and Republican members tended to
(nit more stock in neat appearances, punctuality, wittiness and
strongmindedness. A final quirk is that those commissioners
who have served on the commission longest seemed to have
noticeably higher regard for courtesy as a character trait.
(Does this say something about their job?)

We also asked the commissioners whether there was any
quality which would immediately disqualify prosEect in their
own opinion. Almost 90% answered "yes", and the range of
"vices" was extraordinary. Most commissioners wrote that dis-
honesty or lack of integrity was "enough”, with a surprising

number of respondents concerned about alcoholism. In" other
responses, individual biases surfaced: “atheist or agnostic '
"divorced", "homosexuality", "member of ACLU", "Archie
Hunker tyﬁe", by contrast, only 50?. could think ol a single
quality which would make a candidate pre-eminent above
otherwise equallr qualified candidates. Again integrity lopped
the list, but legal experience and legal ability were also in Ihe

I Kosonheig. m/Pm note 36. at 1067
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forefront. The sheer number ot differing responses is stronﬂ
testimony to the difficulty of the commissioners' task as we
as to the diversity of opinion among them.3

Interest Group Recommendations

Finally, we wondered whether a candidate armed with a
recommendation from an interest group would impress a com-
mission more favorably. Apparently it depends upon the
interest group.

TABLE VIII
Recommendations: Relevance for

Evaluating Candidates
Rankings in Percentages

, Most Relevant l.east Relev ant
Average Re<ommendatinn 1-2 54 57
3.092 Tinin bar groups 395 o112 173
3.143 Front ntlu>r commission 393 *10.2 20.5
members
1741 From public officials 90 54.2 56.8
510-1 From non-legal ft 1 25.8 611 1

professionals and husiness
associations

5.106  From Martindnlvilubbvll 155 295 22
5,729 From labor unions 2.8 144 82.7
5.763 From civil rights groups 2.2 141 855

While a strong recommendation from a bar group or from
other commission members ranked the highest, they still ranked
lower overall than most character and personality traits (e.dq..
approximately equal to "aura of dlgmty”g. Other recommenda-
tions were almost d|sre?arded, with a strong recommendation
from a public official closely edging out an "a" rating in the
Martin Idk'-llubbL'll legal directory. Interestingly, despite its
unfamilarity to many lay members, Martindah-Hubbvll was
relied upon almost asmuch as recommendations from non-legal
associations. Laymen were more responsive to recommendations

39. Wo have edited n list of these responses and included them in Ap-
pendices 2-15 and 2-C.
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Irom such associations as well as from public officials, Since all
but one laymen were appointed by the executive it is not too
surprising that these laymen were more receptive to recom-
mendations from public officials. Whether they should be is
another question. However, bar appointees indicated that they
did not listen to recommendations from bar groups any more
than they did from executive appointees. _ .
_Finally, a recommendation from a labor union or a civil
rights %roup was ignored by nearly all of the commissioners
g)nly 26 respondents gave either of them a ranking of 1 2. or 3).
emocratic members were .sl|fght|y more receptive to these
%roups. But on the whole, this finding perhaps represented the
ardest evidence that |mPortant segments of the community
are not consulted in selecting judges under existing merit
plans. This finding would not be so serious if in fact the com-
mission did solicit recommendations from cause-oriented
interest groups in the recruitment of possible candidates. Of
course, once recruited, each prospective judge should be
evaluated equally. But it is difficult to believe that an applicant's
concern for social justice gncludmg the rights of minority
groups and workers) should be considered irrelevant to a com-
mission's deliberations. At any rate, the mere suggestion that
some segments of the community are excluded from the merit
selection process demands further inquiry. Even jf proven, it
would indict the selection of the commission members them-
selves more than the actual operation of the nominating com-
mission as a mechanism.
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CIIAPTER

OuTsidc Influences on tLie
NOIVEINATING Process

Unfortunately, knowing something about who the nominating
commissioners are and how they go about their business does
not offer a cquIete picture of the nominating ﬁrocess.. Other
forces which initially may appear to be outside the nominating
process, and thus beyond the scope of our inquiry, often may be
very influential in the ultimate selection of nominees for a
particular vacancy. Because of the method of selection of
commission members, two of these outside forces or influences
are of particular importance—the influence of partisan politics
and the influence of the organized bar. This chapter will
attempt to analyze and evaluate the apparent influence of parti-
san politics and bar associations on the nominating process.

Partisan Politics

All jurisdictions which have adopted the non-partisan merit
plan for judicial selection have had to struggle with the problem
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of how to insure that the plan actually takes partisan politics
out of judicial selection. Of course, no judicial selection plan
will ever be entirely free from political influences. Even in
Missouri, the plan "has not eliminated political forces from the
selection of Jud%es."lAt times a commissioner may be inclined
to favor a member of his own party. But an appointing official
is likely to do so more often. In-addition, the plan can create its
own brand of politics which may be a mixture of both "party"
and "bar" politics.

While cognizant of these influences, proBonents of the merit
plan clearly have intended that the plan be free of the more
spurious influences of partisan politics. In particular, it has
been their hope that the plan would eliminate the "reward
system" whereby individuals are "rewarded" for past service or
financial contributions to a political party by being slated or
recommended for appointment to judicial office bY party
leaders.2 Not only would the elimination of such influences
aid in securing a more independent judiciary, but proponents
of the plan have asserted that it would actually upgrade the
caliber of the men sitting on the bench. Former Attorney
General Herbert Brownell has stated that a system based on
political rewards tends to produce the "grar mice" of the judicial
establishment—"ordinary, likeable peoBe of small talent".3

Such a reward system could conceivably develop in a merit
plan jurisdiction. The non-lawyer members of most nominating
commissions are chosen by the governor of the state. Generally,
the governor is also the titular head of the party in his state.
Therefore, there can be pressure on the governor to "load" the
commission with members of his own party. If the commission
were to become dominated by the "governor's people”, the
chances would be greater that a governor's previously hand-
picked candidate .mlgiht become one of the nominees of the
commission, and, in effect, be assured of ultimate appointment.
Inevitably, the duty of the commission to decide independently
upon a slate of nominees would be destroyed and the system
would degenerate into one founded on political "reward"
rather than merit.

1. Watson and Downing. THE I'OLIIICS CM' THE KENCH AND BAR (New
York: John Wiley and Sons, Inc., 1969), b,

2 See Nilos, The changing Politics of Iudicial Selection: A Merit Plan
lor Now York, 22 RECORD OF N.Y.C.B.A. 242, 254 (1% 7).

3. Brownell, Too Many lurines Arc Political Hacks, SATURDAY EVENING
I'0ST, 1L Apr. 1964,
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In tlu-ir study of the plan in Missouri, Watson and Downing
«und some instances of what they termed "panel-wiring": the
jvernor makes his preferences known to one or more members
the nominating commission, either directly or through an
termediary. The commission then names a panel containing
e name of the lawyer preferred by the governor plus two other
>minees chosen on a "what difference does it make" basis.4
)t surprisingly, existing merit plans contain a variety of pro-
sions apparently aimed at preventing such situations from
sveloping. For example, in many merit plan jurisdictions,
ere Is statutory or constitutional language requiring the
svernor, or other appointing officials, to make commission
pointments without regard to political affiliation. As indi-
ted in Table IX, certain plans have even gone further, seeking
insure non-BartBan commission com)oosmon by, in effect,
iking them bi-partisan. In Colorado, for instance, no more
in one half plus one of the commissioners can be members
the same political party.

TABLE IX
"Bi-Partisan” Commissions
mmissiort Provision
‘nrarlo
ireme Court No more than half plus one of the members (ex-
minuting Commission cluding chairman) can be of same political party.
irini District No more than 4of the 7 members can be of same
ninnting Commissions  political party.
Lnor County Court No more than 4 members may be of same
3 icinl Commission political party.
|
L icinl Council No more than 3 of the nappointed members can
be of same political party.
| ana
-ii, Lake, und No more than 2 of the 3 appointed members can
derburgh County be of same political party.
vrior Court

ninnting Commissions

Watson and Downing, supra Note 1, at 108,
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Indiana (continued)

Marion County Municipal ~ No more than 1 ol the 2 mayor appointed mem-

Court Nominating bers, the 2 governorappointed members, and the
Commission 2 bar elected members can he of same political
party

Missouri

Kansas City Municipal No more than Lofthe 2 non-lawyer members not
ludicial Nominating more than 1 of the 2 lawyer members can be of
Commission same political party

Nebraska

Supreme Court Nominating  No more than 2 of the 4 governor appointed
Commission and District members normore than 2 of the 4 lawyer elected

Court Nominating members can In* of same political party.
Commissions

Utah

Supreme Court Member initially selected by senate shall be of
Nominating Commission same political party ns governor, and member
and District Court initially selected by house shall be of opposite

Nominating Commissions  political party. Thereafter, subsequent members
shall be of opposite political party ns their pre-
decessors; no more than 1 of 2 members ap-
pointed by governor nor more than 1 of 2
members selected by liar Association can lie o'f
same political party.

Vermont

ludicial Selection Board At least | of the 3 senators and 1 of the 3 repre-
sentatives must be of political party which is in
minority in the senate and in the house.

Also, many plans attempt to diminish the possibility that
commissioners will be subjected to undue influence from
political figures or constituencies by prohibiting commis-
sioners, during their tenure, from holding office in a political
party or in the local, state, or federal government. Other merit
plan provisions seek to prevent commissioners from developing
a personal power base or using their positions on the commis-
sion to launch their own Judmal careers. In some states,
commissioners are prohibited from serving for two consecutive
terms, in other states commissioners may not serve more than
a total of two terms. Generally, commissioners are ineligible
for judicial office while serving on a commission and for a
period of one to three years thereafter.
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In their study of the plan in Missouri, Watson and Downing
found some instances of what they termed "panel-wiring": the
governor makes his preferences known to one or more members
of the nominating commission, either directly or through an
intermediary. The commission then names a panel containing
the name of the lawyer preferred by the governor plus two other
nominees chosen on a "what difference does it make basis.4
Not surprisingly, existing merit plans contain a variety of pro-
visions apparently aimed at preventing such situations from
developing. For example, in many merit plan jurisdictions,
there is statutory or constitutional language requiring the
governor, or other appointing officials, to make commission
appointments without regard to political affiliation. As indi-
cated in Table IX, certain plans have even gone further, seeking
0 insure non-Bartlsan commission composition by, in effect,
making them bi-partisan. In Colorado, for instance, no more
than one half plus one of the commissioners can be members
of the same political party.

TABLE IX

"Bi-Partisan"” Commissions
Commission Provision
Colorado
Supreme Couri No more than half plus one of the meinhors lev
Nominating Commission eluding chairman) can he of same political parts
ludicial District No more than -lof the 7 members can he of same
Nominating Commissions  political party.
Donvet Counts' Court No more than o members may be nf same
Judicial Commission political party.
ldaho
ludicial Council No more than 3 of the (>appointed members can

he of same political potty.

Indiana
Allen, Lake, and No more than 2 of the 3 appointed members ian
Vanderburgh County be of same political party.

Superior Court
Nominating Commissions

i, Watson and Downing, supra nOte |, at 108.
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Indiana (continued)

Marion County Municipal No more than Lof the 2 mayor appointed nicm-

Court Nominating hers, the 2 governorappointed members, and the
Commission 2 barelected members can be of same political
party

Missouri

Kansas City Municipal No more than 1of the 2 non-lawyer members nor
ludicial Nominating more than | of the 2 lawyer members can be of
Commission same political parts-.

Nebraska

Supreme Court Nominating No more than 2 of the 4 governor appointed
Commission and Distric t members nor more than 2 of the 4 lawyer elected

Court Nominating members can be of same political party.
Commissions

Utah

Supreme Court Member initially selected bv senate dull be of
Nominating Commission same political parts as governor, and member
and District Court initially selected by house shall be of opposite

Nominating Commissions  political party. Thereafter, subsequent members
shall he of opposite political party as their pre-
decessors; no more than 1 of 2 members ap-
pointed by governor nor more than 1 ot 2
members selected by Har Association can be of
same political party,

\ormont

ludicial Selection Hoard At least 1 of the 3 senators and | of the 3 repre-
sentatives must be of political parly which is in
minority in the senate and in the house.

Also, nmny plans attempt to diminish the possibility that
commissioners will be subjected to undue influence from
political figures or constituencies by prohibiting commis-
sioners, during their tenure, from holding office in"a political
party or in the local, state, or federal government. Other merit
plan provisions seek to prevent commissioners from developing
a personal power hase or using their positions on the commis-
sion to launch their own judicial careers. In some states,
commissioners are prohibited from serving for two consecutive
terms. In other states commissioners may not serve more than
a total of two terms. Generally, commissioners are ineligible
for judicial office while serving on a commission and for a
period of one to three years thereafter.
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TABLE X

Restrictions on Commission Membership

Prohibited Prohibited
/Von: Holding  From Holding
Public Office  Political Party

Ofliee
Alabama Alabama cannot Sent’' Too Liming Term on
Alaska Colorado Consecutive Terms'  Commission:
Colorado Indiana
District of Kansas Alabama Alabama
Columbia Missouri Colorado lowa
Tlorida Ohio lowa Maryland
ldaho Oklahoma Missouri Pennsylvania
Indiana Pennsylvania Nebraska Tennessee
lowa lerutessee Oklahoma
Kansas Wyoming Tennessee During Termand h
Maryland Utah Months Thereafter:
Missouri
Oklahoma ' Cannot Serve More Kansas
Pennsylvania Than TWO0 Terms. Utah

lennessec

Limitation as to
\umber of Terms

Ineligible For
ludicial Other

Wyoming KansaS During Term anil |
Nebraska Year Thereafter.
Montana
Ohio
Wyoming

During Term and 2
Years Thereafter:

orida
e
During Term and 3

Years Thereafter:

Colorado
Indiana

During Term and 5
Years Thereafter

Oklahoma

Such sanctions, particularly when coupled with statements
concerning the non-political role of the commissioners which
are contained in handbooks and rules of procedure comPHe.d
by some of the commissions, generally have been successful in
making commissioners aware of the fact that political con-
siderations have no place in commission business. This is
evidenced by the fact that in evaluatm% applicants for judicial
office, commissioners indicated that they attached little im-
portance to an applicant's past partisan political activity (even
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when such activity is characterized as "past honorable partisan
political activity”) and to previous service as an elected
statewide or local official.5

But just because commissioners know that they are expected
to conduct their business in a non-partisan manner does not
mean that they automatically do so. In an effort to determine
the extent of the influence of politics on commission delibera-
tions, we sought information on the frequency with which
political influences or considerations were introduced into
commission deliberations, either on a personal or commission-
wide hasis, and the importance of these political considerations.6

One Florida commissioner stated that “it [political con-
siderations] does not influence mK votes. However, in my
judgment political considerations have been of importance
with the majority of the commission on which | serve." This
type of response was similai to ones received from several
jurisdictions. Another Florida commissioner, however, was more
cautious: "l suspect that some commission members gave
primary consideration to political considerations, but never
openly." A Colorado lay commissioner reflected a more
specific bias: "Bar association members not openly, but in an
undertone, mention political parties . . . lay members feel
bar association members try to assert pressures.”

Although most respondents clung to the notion that com-
mission deliberations were devoid of political influences or
considerations, a sizable minority indicated that although
Polmcal influences and considerations were not a dominant
orce, sometimes they were present in commission deliberations.
Only 2% of the respondents stated that political influences or
considerations always were introduced into their deliberations,
while 1070 stated that they were introduced frequently and 37%
indicated that they were introduced infrequ.elntlY. The remaining
51% of the respondents stated that political considerations
were never introduced. o

Of the 49% who Hated that political influences or con-
siderations were introduced }however infrequently) into com-
mission deliberation®, only 7% (3% of all respondents) believed
that when such considerations actually were introduced they
were of decisive importance. Twenty-seven percent of the
responding commissioners felt that such influences or con-

'S see Table V on p. 02.
0 See questions Il () and (1) in the questionnaire in Appendix 2 A
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siderations were of some importance but not decisive. Forty-
two percent (20% of all respondents) felt that such influences
were of little importance and the remaining 24% felt that they
were of no importance. Thus 3fa% of the total number of

respondents stated that political influences had been inter-

jected into their deliberations at some time and that these
Influences or considerations had some effect, albeit minor in
many instances, in determining the eventual selection made
by the commission. .

For a variety of reasons, these responses cannot be viewed

as the definitive picture of political influences on commis-

sion business. Because of the sub rosa nature of such influences,
many of the responses reflected a commissioner's hunch rather
than an informed judgment. Also, it is unlikely that commis-
sioners who are most influenced by sub rosa political influences
or considerations would give a totally candic requnse to these
questions, What the responses do provide is a fairly accurate
picture of the amount of "above-the-board" commission poli-
ticking that takes place. This is supported by the fact that the
responses of the lawyer commissioners generally tended to
parallel closely those of the lay commissioners.

The most significant findings relating to political influences
actually were drawn from comparisons between certain merit
plan jurisdictions. Because the four states with the largest
number of commissions and commissioners (Colorado. Florida,
lowa, and Maryland) accounted for over 75% of the total reahes
to our questionnaire, we focused on the responses from these
jurisdictions. . . o

Although the merit plan in each of these four jurisdictions is
established on a multi-commission basis, there are some Sig-
nificant differences between the plans. For example, the
Colorado and lowa plans are established by constitution and
apply to the filling of all vacancies. Florida's plan, although
constitutionally established, aﬁplles only to interim vacancies
occurring between elections. The plan in Maryland is established
by executive order and applies only to interim vacancies.
In Colorado, lowa and Maryland the lay commissioners are
appointed by the governor. Lawyer commissioners in lowa and

aryland are elected by members of the bar at largo and in
Colorado by a_majont?é vote of the ?overnor, attorney general
and chief justice. In Florida, three lawyer commissioners are

7. See Table I, at pp. 27-37.
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appointed by the hoard of governors of the Florida Bar Associa-
tion, three commissioners _?Iay or lawyer) are appointed by the
%overnor,.and three additional lay commissioners are elected
y the six appointed commissioners.8 The most significant
difference between these plans, for the purpose of analyzing
the influences of political considerations, is that the Colorado
plan provides for "bi-partisan” commissions.9 No such pro-
vision is made in the Florida. lowa and Maryland plans.
~ While the restrictive provision in the Colorado plan has, as
intended, produced commissions which arc bi-partisan in
make-up, the lack of such a provision in the other three juris-
dictions has produced, for the most part, commissions which
clearly are partisan in their composition. For example, all
thirty-two of the lowa lay commissioners who responded to our
uestionnaire were members of the governor's ﬁolmcal party
(Republican), aswas the case for twenty-one of the twenty-five
responding Maryland lay commissioners (Democrat). In Florida,
sixty-two of the sixty-eight commissioners who responded to
our questionnaire were members of the state's dominant

TABLE X
Political Affiliation of Respondents
in Four States

Colorado  Florida  lowa Maryland

Non-Lawyer

Republicans 33 4 3; le
Democrats 20 18 ) )
Independents 3 0

Lawyer

Republicans 16 1 25; 191
Democrats 13 4 3 X
Independents | 1

n. hi

Q. Sec fable IX »n PP- ~--7i
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From this one can conclude that, unless a merit plan contains
a restrictive provision similar to Colorado's, a commission wil
tend to be partisan in its composition. Such commissions could
still take on a more bi-partisan character over a period of time
if the commissioners’ terms were staggered and spread over the
terms of governors of opposing political parties. However, this
modification must be considered in I|?ht of the observations
of one lowa lay commissioner who stated:

The main flaw | see in appointment of commissioners is that in actual
practice all appointees are members of the governor's political parts

(I believe he receives recommendations from counts party com-

mittees). This has been true under governors of both major parties.
So while we may hold the ideal that politics should have no influence
on the selection of judges, the partisan make-up of the commission
must realistically have some influence

Naturally, there are no guarantees that political influences
will be of greater significance in the deliberations of a com-
mission which is partisan in make-up than in a commission
which is bi-partisan. Bi-partisan commissions may not neces-
sarily produce non-partisan decisions. However, the evidence
seems to suggest, at least on the surface, that political in-
fluences are less prevalent and are of less consequence to a
commission which is hi-partisan in nature. Nearly 7070 of the
Colorado respondents indicated that political influences or
considerations were never introduced into commission delibera-
tions. But only 51% of the Florida respondents, 54% of the lowa
respondents, and 39% of the Maryland respondents, made such
an assertion.

At the heart of the entire issue, however, is the ultimate
impact which the introduction of Pplmcal influences or con-
siderations has on a commission's ultimate selection. Only 15%
of the Colorado respondents felt that such influences crept into
their deliberations so as to affect their eventual selections.
On the other hand, 3% of the lowa reﬂ)ondents, 31% of the
Florida respondents, and 41% of the Maryland respondents
acknowledged the existence of such influences. _

. Whlat.emerc};]es from our survey is that none of the merit plan
jurisdictions have been totally” successful in eliminating the
Influence of partisan politics from the Jud|p|a| selection process.
The survey does sug%e_st that a merit plan is more likely to come
closer to the ideal If it contains a provision guaranteeing the
bi-partisan make-up of a nominating commission. However, the
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inclusion of such a provision would apFear to have at least one
undesirable effect. It could effectively eliminate from com-
mission membership anyone who could not be identified with
one of the two major political parties. Because it would aPpear
that alternative solutions to this problem should be developed
and tested, a systematic analysis of the factors that encourage*
and discourage the introduction of political influences and con-
siderations into commission deliberations should be undertaken.

Bar Influence on Lawyer Commissioners

The influence of bar associations on judicial nominating
commissions presents a second major area that would benefit
from a systematic analysis. This area remains essentially un-
tapped as a source of research and offers great promise for
future _emf)lncal studies. In this portion of the chapter we
wish simply to provide a framework within which future in-
vestlganons of bar association influence might be conducted.
The following "case studies" of four jurisdictions suggest an
initial blueprint for such investigations and serve to under-
score the potentially large impact that bar associations have
on_nominating commissions. o

Bar Appointment of Lawyer Members: The Birmingham
Experience. Since 1950 the lefferson County ludicial Commis-
sion has served as the nominating commission for 'state circuit
judges of lefferson County (Birmingham, Alabama). The Bir-
m!ng}ham Bar Association appoints the two lawyer members of
this five-member commission. The early procedures adopted by
the bar for making these appointments proved to be un-
satisfactory. A third attempt to formalize procedures, in 1954,
proved viable and has been retained. _

The adoption of the current procedure reflected a reaction
against the sr'ection of the association's two commission
nominees solely by an association committee. Under tin?
current procedure, the committee only nominates two lawyers
for the offices to be filled. They then notify the bar membership
at large of their two nominees by pqstmﬁ notice at several
Eubhc buildings and by filing notice with the local newspaper.

or ton days after such notice, any ten members of the Bar
Association can nominate any other ﬁerson or persons for the
office by signing and filing with the President of the Bar
Association a written statement to that effect.

At the end of the ten-day period the President of the Bar
Association must mail to the entire membership notice of the
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election, including a ballot to be marked and returned to the
Executive Committee of the Bar Association within fourteen
days. To induce more members to participate in the election, a
stamped return envelope is included. The nominee who re-

» ceives a majority of the votes wins. It hecame apparent im-
mediately that it there were additional nominees, subsequent
ballots might have to be held. The rules specified that these
subsequent ballots would be conducted through the mail until
one candidate received the requisite majority. In fact sub-
sequent ballots have not been conducted, hecause there has
never been an instance where members of the Bar Association
have proposed additional candidates.

The Bar committee has turned primarily to individuals who
have had ﬁosmons of leadership in the association. For ex-
ample. both lawyer members who served on the commission
during 197 3were former presidents of the Association. Although
this would seem to indicate that only one segment of the bar
s represented, the procedure which allows for additional
nominations has never heen employed.

Several factors may explain the bar's reluctance to nominate
additional candidates. Either the bar membership may generally
be satisfied with the bar committee's nominations, or the
membership may really wish to challenge such nominations but
opt to acquiesce for reasons extrinsic to the appointment
Erocess (e.g., friendship with bar committee members, fear of
ar association ostracism, etc.). These and other factors ma?/
explain why bar committee nominations have not been chal-
lenged and, indeed, why they Erob.ably will_not be challenged.

e internal politics of the Birmingham Bar Association has
an important political influence on the functioning of the
commission itself. Since the leadership of the bar revolves
around older, more established attorneys, the names placed on
the ballot have reflected the viewpoint that older, "more
established attorneys are best equipped to evaluate someone
for the bench. Several of the younger members of the bar have
been highly critical of this process, stating that they felt it did
not reflect their views and did not allow them an opportunity to
serve. Yet, as noted, any ten members of the bar association
can submit a name to be included on the ballot. The fact that
this had never been done only reinforces the belief that the
young lawyers who state they are not represented on the com-
mission in reality do not feel as indignant about this situation
as their language suggests.
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The commission rules include the charge that its members act
as trustees of the public. Evidently, laymen have not had any
difficulty in reconciling themselves to this concept. On the
other hand, several of the lawyers have expressed difficulties
with this point. Because the lawyer members are nominated by
a bar committee and elected by the har members, they are
confronted with a basic conflict—namely, do they vote as
individuals nr as members of the bar? One lawyer commissioner,
who had given ?uite a bit of thought to the matter, stated that
at one linn* he fell it was his duty to vote tor a man who was
acceptable to the bar, regardless of his own personal feelings
toward the candidate. In retrospect he had concluded that this
judgment was wrong. He discovered that by binding himself to
vote the wishes of a sample of bar members, he was, in effect,
banning himself from taking full advantage of information later
presented to the commission during its deliberations —informa-
tion that would not be known to the bar membership. Such a
posture, he concluded, could lead only lo subverting the
entire BUVFOSE‘ of the commission.

Bar Politics Among Lawyers Who Select Lawyer Members:
The Missouri Experience. While the metham Bar Associa-
tion is responsible for the appointment of lawyer members to
the nominating commission, the responsibility for selecting
the lawyer members of the Missouri commissions rests dweqtly
on the state's lawyers. The distinction is narrow but crucial.
The lawyer residents of each of Missouri's three court of
appeals districts elect one lawyer member to the seven-member
Appellate ludicial Commission, and the Iawyer residents of tho
appropriate judicial circuits elect the two lawyer_ members of
the five-member ludicial Circuit Commissions. Theoretically,
Missouri lawyers are asked to make an independent determina-
tion rather than simply to confirm the bar nominees as in
Birmingham. But, as noted by Professors Watson and Downing,10
the theoretical process bears little resemblance to reality. In
practice, rival bar groups campaign extensively for their can-
didates for the circuit and appellate nominating commissions.
~ During the depression gears of the 1930's schisms developed
in the Kansas City and St. Louis bar associations. Lines were
drawn roughly between "plaintiff" and "defendant" lawyers.
Originally, "plaintiff" lawyers were those practitioners_who
represented Injured persons in personal injury cases. Today

lu. Watson .inti Downing. note 1
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these lawyers are associated with individual clients. "Defendant”
lawyers initially were aligned with those clients (mainly in-
surance companies and business firms) being sued by injured
persons. Today these lawyers are viewed as representing
corporate and established economic interests. While the specific
alignments are not of great significance for the purpose of this
studEy), the end result of such maneuvering was the division of
the bar in both cities into two separate or%amzatlons. With the
adoption of merit selection in the early 1940's, the respective
bar groups backed separate candidates for membership on the
commissions. o

Lawyer candidates for both the circuit and appellate com-
missions must be nominated by petition. The legal rules require
only twenty signatures on the E?etmon. Thus several candidates
could seek these positions. But since the early 1950's there
have been only two candidates in each election, one repre-
sentm? each of the rival bar groups. Organizational IoKalty has
prevailed, preventing nominations that would split the votes
of the resPective memberships. .

The real concern in these bar contests are the judges that
ultimately are selected to the circuit benches in Kansas City
and St. Louis and the appellate courts of the state. By placing
their own representatives on the commissions, the har groups
seek to influence the commission's choice of judicial candi-
dates. A judge who is subtly or even subliminally sympathetic
to a "plaintiff” or "defendant" lawyer's viewpoint may have a
decisive effect on the outcome of a case. While the imPortance
of such judicial sympathies is often minimized, it would be un-
realistic to think' that these law'yer-members do not remain
vitally concerned with placing judges on the hench who will
interpret rules in a particular way.

Bar Influences on All Commissioners

Bar Veto Power Over Committee Choices: The New York
Experience. Since 1961, New York City's mayors voluntarily
have adopted a merit selection plan for appointments to the
Criminal and Family Courts and for interim appointments to
the Civil Court. Under the Lindsay administration (1966-1973).
the Bar Association of the City of New York was granted a very
powerful role in this process. . .
~ Originally, the association was assigned only an advisory role
in the selection of judges. Names of candidates for judgeships
were forwarded by the mayor's office to the association after
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the candidates had been approved by the mayor's committee
In response to association objections that it did not have
enough, time to investigate the candidates. Mayor Lindsav
began submitting names to the association contemporaneous1\
with their submission to the mayor's committee. However, the
judiciary committee of the association does not consider
candidates until the mayor's committee has first passed
upon them,

The bar association had assigned applicants to its ludiciary
Committee and to the separate sub-committee (Criminal or
Family Court Committee) dealing with the particular court for
which the applicant was proposed. Following separate in-
vestigation and interviews, a joint meeting of the two commit-
tees was held and a decision was made to approve or not approve.

During the second Lindsav administration a conflict arose
between the association and the mayor. The mayor had ap-
pointed several candidates who had been approved by the
mayor's committee but disapproved by the association. The
mayor agreed that future appointments would not be made
without bar association approval. The mayor's committee and
the bar asso.0|at|on(Jud|C|ary committee determined that in the
event theg disagreed as to a single candidate, they would set up
a joint subcommittee in order to determine whether either com-
mittee had information that was not available to the other. The
mayor's committee approval of a candidate is suspended
pending the joint subcommittee procedure. After the joint
subcommittee confers, a report is sent back to the two com-
mittees who reach whatever result they deem appropriate.
~ The role of the bar association in the selection process under
tin* Lindsay administration undercut, to some extent, the
Power of the mayor's committee. Without additional study tho
ull extent of bar association influence remains problematic.
Several reasons may be advanced lor concluding that the veto
power of the bar association is inconsistent with true merit
selection. First, the bar association is responsible to no one in
the community or in public office for its actions. Without doubt,
the decisions ol the bar association an* made by individuals
who are unlikely to pass judgment in a cavalier or arbitrary
manner. But the fact lemains that their decisions are not
formally structured or checked by an independent authority.
Second, the membership of the bar committees which recom-
mend candidates are not broadly representative of the com-
munity, nor even of the bar association. Bar committee mem-
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bership is much more difficult to come by than membership
in the bar association and is often the result of internal political
maneuvering. Third, the analytic justification for a grant of
veto power to the bar association is no stronger than that of
any other special interest group concerned with the judicial
system. Indeed, it may be argued that the close working re-
lationship between bar association members and the judiciary
raised questions of self-interest and propriety that should
preclude the granting of veto power to a bar association.,

Bar Polls Prior to Commission Choices: The Alaska Experience.
Original appointments to the Lench are made by Alaska's
governor from a list of not less than two names submitted for
each vacancy by the judicial council, the state's nommatmg
commission. This procedure has been followed since statehoo
in 1959 and is ?enerall “conceded to be quite effective. To aid
the members of the judicial council, the Alaska Bar Association
furnishes the results of bar polls to the council prior to its
nomination of judicial candidates.

Bar polls serve as a means of ascertaining the opinions of the
members of the har association with regard to the qualifications
of those lawyers seeking nomination by the judicial council.
Two general formats for these polls have been employed in
Alaska. The questionnaire conceming candidates for appoint-
ment to the Alaska Supreme Court solicits information re-
specting ten different characteristics of a candidate. The
respondent is asked to provide a yes-no answer to these inquiries
about impartiality, legal experience, temperament, etc. The
second format employs a more comparative technique. Rather
than a separate sheet for each candidate, all candidates for the
bench are listed on a single ballot. Bar association members
are asked to rate each candidate as Not Qualified, Qualified.
or Well Qualified.

Again, without further research it is difficult to gauge ac-
curately the effect of these polls on commission members. An
American Bar Association stud?/]l notes that the Alaska Bar
Association has reported the polls to be "quite effective”. But
such cryptic comments do little_to verify the impact of the
polls. The bar association readily admits 'hat its polls are
Intended to influence commission mem ters' opinions of
candidates. Yet bar poll opposition (or endorsement) may cut

11, Committee and Section Reports to the Mouse ni Delegates. American

Bar Association, 1%(J.
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either way. "l would nominate a candidate over the opposition
of the bar if | sincerely believed him well-qualified”, claims an
lowa commissioner.l2 But a Kansas commissioner admits,
" .. If such opposition (of the organized bar) were known |
would not personally concur in his nomination even if | believe
him to be qualified, il other substantially equally well qualified
persons were available."13 The double edge of the bar poll
sword is equally apparent in Alaska. "Some lay members have
been highly suspicious; some lay members have accused the
bar association of running a 'p0ﬁularlty contest’; and one lav
member is quite convinced he should vote exactly contrttrv to
the ratings indicated by the bar poll '1]

Concluding Note

It would be naive to think that partisan politics and bar
associations do not influence the composition and deliberations
of some judicial nominating commissions. By devoting a
chapter to these outside influences we have sought lo empha-
size that the factors that bear on commission choices are not
always easy to identify. Obviously, there are factors other
than partisan politics and bar associations that influence
commission determinations. Nor have the full implications of
even these two influences been exhausted in this chapter.
However, within the limited scope of this study, we simply wish
to emphasize the futility of thinking of nominating commissions
as hermehcalli; sealed, self-contained entities. A complete
treatment of the substantial outside influences on the com-
missions remains an unanswered challenge.

12. Niles, siipra note 2, at fn. Hit
13 1d.at fn. OT

14 Totter from R. | [li<ks. No< utivo Dim tor of the -Mast..) ludicial Council
to Allan Ashman, Director of Research of tho American hirlir aturo Soi iolv
March 7. 1074



Choosing The Attorney General: An Alternative

Kevin K. Bruce

Nearly 30 years ago, the framers of Alaska®s constitution debated the
relative merits of electing or appointing the attorney general. The
delegates ultimately chose the appointment process, but the public
debate over the best method of selecting the state®s chief legal officer

continues.

Those who favor retaining the appointment process claim that it is the
only means by which the chief executive can be assured of a harmonious
working relationship between the Department of Law and the Office of the
Governor. Those who favor changing to an elective process insist that
it is the sole method to insure that the state®s chief legal officer
acts in a responsible, non-partisan manner. Recent events would seem to

suggest that both beliefs are overly optimistic.

Regardless of individual®s preference on this question, it is presumed
that we can agree that our attorney general should be a lawyer who is
guided by the highest standards of professional conduct, who will uphold
the lav;, who will act in the public®s interest and who will see that
justice is done. Neither election nor appointment can, by itself,

guarantee that such an individual will be selected.



Electing the attorney general only ensures that a popular decision has
been made, not that a qualified person has been selected. Appointing

the attorney general only ensures that the chosen individual is trusted
by the governor, regardless of other relevent qualifications or deficien—
cies. There is, however, a third alternative, which avoids the pitfalls

of appointment or political campaigns.

Alaska, along with many other states, has adopted a judicial selection
process based on merit which is clearly adaptable for selecting our
attorney general. Merit selection of the attorney general will enhance
the best aspects of appointment and election without the drawbacks of

either.

The system would work like this: whenever the position of attorney
general became vacant, any qualified attorney could apply for the

p "sition by submitting his or her name to the Judicial Council. As with
judges, the Council would screen the applicants by carefully examining
their backgrounds, credentials and professional reputations. After a
lengthy interviewing process, the Council would forward to the Governor
at least four names in nomination. The Governor would then have 30 days

to make a selection from these nominees.

Unlike the Governor®s other appointments, the attorney general vrould be
required to stand for retention by the voters during each election year
in which the Governor runs for election; with a maximum of two four-year

terms in office. Under this proposal, an attorney general would be



prohibited from running for public office within four years of having

served in that position.

What is gained by adopting such a process? First, we can be confident
that our attorney general will be a highly qualified and a respected
member of the Bar. Second, we can introduce public accountability into
the process without creating an institutional conflict between the
attorney general and the chief executive. Third, we are assured of an
attorney general who can exercise <he responsibility of the office
independent of the partisan political desires of the chief executive,
but not those of the public. Finally, we eliminate the potential of
using the office of the attorney general as a platform for higher

office.

This proposal is not a compromise, position between an elected or
appointed attorney general. It is a distinct third alternative,

which should be put before the public. Admittedly, it is a bold and
untried plan; to my knowledge no state selects its attorney general
through a merit system. But Alaskans have always shown themselves to be
innovative, willing to reject past practices that have failed to meet
their goals and expectations. It is clearly time for another bold

experiment in government.
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