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IN T H E  S E N A T E  B Y  A B O O D

S E N A T E  B I L L  NO. 76 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to r i g h t s  of p r i s o n e r s ;  a n d  a m e n d i n g

R u l e  5 ( b )  o f  t h e  A l a s k a  R u l e s  o f  r i m i n a l  P r o c e d u r e . "  

E E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  1 2 . 2 5 . 1 5 0 ( b )  is a m e n d e d  to r e a d :

(b) A s  s o o n  a s  f e a s i b l e  [ I M M E D I A T E L Y ]  a f t e r  a n  a r r e s t ,  a f t e r  1 a w  

e n f o r c e m e n t  o f f i c e r s  h a v e  c o n d u c t e d  a n y  t e s t s  n e c e s s a r y  to p r e s e r v e  

d i s s i p a t i n g  p h y s i c a l  e v i d e n c e  o f  i n t o x i c a t i o n ,  a p r i s o n e r  s h a l l  h a v e  

t h e  r i g h t  to t e l e p h o n e  o r  o t h e r w i s e  c o m m u n i c a t e  w i t h  t h e  p r i s o n e r ' s

a t t o r n e y  a n d  a n y  r e l a t i v e  o r  f r i e n d . A n y [, A N D  A N Y ]  a t t o r n e y  at l a w

e n t i t l e d  to p r a c t i c e  i n  t h e  c o u r t s  o f  A l a s k a  s h a l l ,  at t h e  r e q u e s t  o f  

t h e  p r i s o n e r  o r  a n y  r e l a t i v e  o r  f r i e n d  [ F R I E N D S ]  o f  t h e  p r i s o n e r ,  h a v e

t h e  r i g h t  to [ I M M E D I A T E L Y ]  v i s i t  t h e  p r i s o n e r  i m m e d i a t e l y  a f t e r  t h e

t e s t i n g  [ P E R S O N  A R R E S T E D ] .

*  S ec. 2. R u l e  5 ( b ) ,  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  is a m e n d e d  to 

r e a d :

(b) R i g h t s  o f  P r i s o n e r  to C o m m u n i c a t e  w i t h  A t t o r n e y  o r  O t h e r  

P e r s o n .  A s  s o o n  as f e a s i b l e  [ I M M E D I A T E L Y ]  a f t e r  [HIS] a r r e s t ,  a f t e r  

l a w  e n f o r c e m e n t  o f f i c e r s  h a v e  c o n d u c t e d  a n y  t e s t s  n e c e s s a r y  to p r e ­

s e r v e  d i s s i p a t i n g  p h y s i c a l  e v i d e n c e  o f  i n t o x i c a t i o n ,  a [TH E ]  p r i s o n e r  

s h a l l  h a v e  t h e  r i g h t  [ F O R T H W I T H ]  to t e l e p h o n e  o r  o t h e r w i s e  [TO] c o m m u ­

n i c a t e  w i t h  t h e  p r i s o n e r ' s  [ B O T H  H I S ]  a t t o r n e y  a n d  a n y  r e l a t i v e  o r  

f r i e n d .  A n y  a t t o r n e y  at l a w  e n t i t l e d  to p r a c t i c e  i n  t h e  c o u r t s  o f  

A l a s k a  s h a l l , at t h e  r e q u e s t  o f  [ E I T H E R ]  t h e  p r i s o n e r  o r  a n y  r e l a t i v e  

o r  f r i e n d  o f  t h e  p r i s o n e r ,  [ S H A L L ]  h a v e  t h e  r i g h t  [ F O R T H W I T H ]  to v i s i t
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1 t h e  p r i s o n e r  i n  p r i v a t e  i m m e d i a t e l y  a f t e r  t h e  t e s t i n g .

2 *  Sec. 3. S e c t i o n  2 a m e n d s  R u l e  5 ( b )  o f  t h e  A l a s k a  R u l e s  of C r i m i n a l

3 P r o c e d u r e  b y  d e l a y i n g  t h e  r i g h t  to c o n t a c t  a n  a t t o r n e y  u n t i l  a f t e r  d i s -

4 s i p a t i n g  p h y s i c a l  e v i d e n c e  o f  i n t o x i c a t i o n  c a n  b e  o b t a i n e d .
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SENATE BILL 76

"An Act relating to rights of prisoners: and amending Rule 5(b) 
of the Alaska Rules of Criminal Procedure."

SB 76 modifies AS 12.25.150(b) and Alaska Criminal Rule 5(b) thus 
elim inating the difficulties caused police officers who are attempting to 
give breath alcohol test to DV/I suspects. Since it would force a 
change in a rule promulgated by the Alaska Supreme Court, it must 
be passed by a two-thirds majority of each house of the Alaska 
Legislature.

The amendment would allow officers to wait until after they have 
given breath tests to drunk drivers to permit the suspects to call 
their attorneys. There is no constitutional impediment to this
change, as the constitution already permits the gathering of such 
evidence without a search warrant, or g iv ing  the defendant access to 
an attorney, as a search incident to an arrest. (Schmerber v . 
Californ ia , 384 U .S . 757, 86 S .C t. 1826, 16 L.Ed.2d" 908(1966)';
Burnett v . Municipality of Anchorage, 678 P .2d 1364 (Alaska App. 
1984), cert, aen. 36 C r .L . 2001 )

Even though there is no righ t to refuse a breath test under Alaska 
law ( Palmer v . State, 604 P .2d 1106 (Alaska 1979, and Jensen v .
State, 667 P .2d 188 (Alaska App. 1983)), the Supreme Court of 
Alaska in Copelin v . State, 659 P .2d 1206 (Alaska 1983), stated that 
AS 12.25.150(b) and Criminal Rule 5(b) required that a DWI suspect 
be given access to a telephone, if  he request it , before taking a 
breath test or videotaped sobriety test. This causes delay of 15 to 
30 minutes, or longer, in g iv ing  the breath test— a test for a 
substance that is qu ickly disappearing from the defendant's body.

This change would also be in response to the recommendation of the 
Presidential Commission on Drunk D riv ing "That an ind iv idua l's  right 
to consult his attorney may not be permitted to unreasonably delay 
administration of the test." A common defense tactic in drunk
d riv in g  tria ls is to suggest that the defendant may have been 
intoxicated at the time of the breath test, but that his breath alcohol 
concentration at the time of his d riv ing  was not ovrr the legal lim it.
It is therefore imperative that there be as little delay as possible
prior to the breath test.



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - SB 76

Support 

February 1, 1985

SB 76 - "An Act relating to rights of prisoners; and amending 
Rule 5(b) of the Alaska Rules of Criminal Procedure."

The purpose of this legislation is to clarify the rights of 
Driving While Intoxicated suspects during the period they are to be 
tested.

Occasionally suspects have been able to delay the implementation 
of Driving While Intoxicated testing by demanding to speak to their 
attorney prior to the admission of the test. This statute 
establishes the priority of the testing without interfering with the 
rights of the suspects. This will allow for smoother processing of 
Driving While Intoxicated suspects by law enforcement officers and 
thus improve their efficiency.
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here, a n d  we dec line  to reverse  on the 
basis  of the  ev id en ce  in the  record.

KANSAS RULES THAT 
DEFENDANT MUST HAVE 

OPPORTUNITY TO 
CONTACT COUNSEL BEFORE 

TAKING BLOOD TEST?
In State  u. Bristor. 9 K an. App. 2 d  404 . 

682  P. 2d  122 (1984), th e  K an sas  C o u r t  of 
A ppeals  u p h e ld  the tr ia l c o u r t ’s  s u s ta in in g  a  
m otion  to s u p p re s s  th e  re su l t s  of a  blood 
alcohol te s t  w h e re  th e  d e fe n d a n t  w as  no t 
allow ed a n y  o p p o r tu n i ty  w h a ts o e v e r  to c o n ­
ta c t  counse l  before  m a k in g  a  decision  
w h e th e r  to s u b m i t  to a  b lood  alcohol test.

In d e te rm in in g  w h e th e r  the  r ig h t  to 
counse l  a t ta c h e s ,  th e  c o u r t  first d e te rm in e d  
w h e th e r  th e  c o n s e n t  to a  b lood a lcohol te s t  is 
a  "c r it ica l s t a t e "  in  th e  p ro secu tio n  of 
driv ing  u n d e r  the  in f lu en ce  case . T h e  co u r t  
conc luded :

 K.S.A. 8-1001(c) g r a n t s  the  inviolable
Jright'to re fu se  to s u b m i t  to a  BAT [Blood 
Alcohol Test). T h e  exerc ise  of th is  right, 
how ever, c a r r ie s  w ith  it tw o possible 
sanc tions : one. th e  fact of re fusa l m a y  
be u sed  a s  ev id en ce  a g a in s t  the  acc u se d  
on the  DUI ch a rg e :  a n d  two. the  fact of 
refusal will r e s u l t  in a n  a d m in is tra t iv e  
p roceed ing  a g a in s t  the  acc u se d ,  w h ich  
p roceed ing  m a y  re su l t  in  a  su sp e n s io n  
of d r iv ing  priv ileges. If the  a cc u se d  
re l in q u ish e s  h is  r ig h t  to refuse, by c o n ­
se n t in g  to a  BAT, th e n  K.S.A. 8 -1004  
op e ra te s  a n d  the  a c c u s e d  h a s  a  r ig h t  to a  
reaso n ab le  o p p o r tu n i ty  to o b ta in  a n  in ­
d e p e n d e n t  a n d  ob jec tive  BAT. Also. 
K.S.A. 8 -1 0 0 2  g ives  th e  ac c u se d  w ho 
s u b m its  a  r ig h t  to a  copy  of the  re su l ts  of 
the  BAT r e q u e s te d  by th e  police.

T h e  K a n sa s  a p p e l la te  c o u r ts  h av e  
c o n s is te n tly  he ld  th a t  th e re  is no d u ty  
u p o n  the a r r e s t in g  officer to ex p la in  to 
the  a c c u se d  h is  r ig h ts  u n d e r  the  fore­
going  s ta tu te?  . . .

T h e  q u e s t io n  obv io u s ly  is how  c a n  an  
a cc u se d  m a k e  a n  in te ll igen t decision 
reg a rd in g  s u b m is s io n  to a  BAT if h e  is 
ig n o ran t  of h is  v a r io u s  r igh ts ,  a n d  how  
can  he  in h is  ig n o ra n c e  p ro tec t  those 
righ ts, if the  officer is u n d e r  no  d u ty  to 
en l ig h ten  h im . T h e  a n sw e r ,  clearly , is 
th a t  on ly  th r o u g h  th e  adv ice  a n d  
counse l  of a n  a t to rn e y  c a n  the  a cc u se d

be ex p e c te d  to m a k e  h is  dec is io n s  in an  
in te ll igen t a n d  k n o w led g ea b le  m a n n e r .  
W e find it p a r t ic u la r ly  n o te w o r th y  th a t  
a t  le a s t  one  c o u r t  w h ich  re fu sed  to im ­
pose u p o n  th e  officer a  d u ty  to  inform  
the  a c c u se d  of h is  r ig h ts  b a se d  its 
ho ld ing , a t  le a s t  in part,  on  th e  fact th a t  
th e  a c c u se d  th e re in  h ad  been  a llov red to 
c o n s u l t  w ith  co u n se l  p r io r  to s u b m it t in g  
to a  BAT. S ee  City of Shaw nee v. Gruss,
2 K a n .A p p .2 d  a t  134. 5 7 6  P.2 d  239. 
H ow ever, th e  c o u r t  co n ce d ed  th e re  w ere  

l im its  to the  d e f e n d a n t ’s r ig h t  to  counsel:
T h e  r ig h t  to counse l ,  we h av e  a n ­

n o u n c e d  today , m u s t  be  u n d e r s to o d  as  
so m e th in g  of a  lim ited  r igh t .  T h e  a c c u s ­
ed m u s t  be g iven  a  r e a s o n a b le  o p p o r­
tu n i ty  to c o n ta c t  a n d  to c o n su l t  w ith  a n  
a t to rn e y  before  be ing  re q u ire d  to elect 
w h e th e r  to c o n s e n t  to the  a d m in is t r a ­
tion of a  BAT. In h is  exerc ise  o f  h is r ig h t  
to a  re a s o n a b le  o p p o r tu n i ty  to  c o n su l t  
w ith  co u n se l ,  the  a c c u se d  m u s t  a lso  ac t 
w ith  re a s o n a b le n e s s .  He c a n n o t  be 
a l low ed  to a b u s e  the  r ig h t  in a. m a n n e r  
w h i c h  w o u l d  u n d u l y  d e l a y  o r  
u n re a s o n a b ly  in terfere  w ith  the  ’ a d ­
m in is t ra t io n  of th e  BAT. F u r th e rm o re ,  
v in d ic a t io n  of th is  r ig h t  d o es  n o t  
necessa r i ly  r e q u ire  th a t  the  c o n s u l t in g  
a t to rn e y  be face-to-face w ith  th e  a c c u s ­
ed. S o m e t im e s  th e  acc u se d  will h av e  to 
sacrifice  a  face-to-face co n su l ta t io n ,  a n d  
se tt le  for te lep h o n ic  c o m m u n ic a t io n ,  
w h e n  th e  d e lay  in h e re n t  in a r r a n g in g  a 
face-to-face m e e t in g  w ou ld  u n d u ly  an d  
u n re a s o n a b ly  in terfere  w ith  the  a d ­
m in is tra t io n  of th e  BAT. H ow ever, in 
th o s e  c a s e s  w h e r e  t h e  a t t o r n e y ’s 
p r e s e n c e  c a n  b e  s e c u r e d  w i th o u t  
u n re a s o n a b le  delay, face-to-face c o n ­
s u l ta t io n s  s h o u ld  n o t  be p rev en ted .

W e d e e m  it im p o r ta n t  t«j n o te  th a t  
K a n s a s  h as  a lw a y s  held  th a t  th e  lapse  of 
tim e b e tw e e n  th e  o p e ra t io n  of a  m o to r  
veh ic le  a n d  th e  a d m in is t r a t io n  of a  BAT 
does  n o t  reflec t on  the  ad m iss ib il i ty  of 
th e  te s t  re su lts ,  b u t  o rJy  goes  to the  
w e ig h t of s u c h  ev idence . S ee  State u. 
Parson, 2 2 6  K an. 491, 495 ,  601  P .2d 
68 0  (1979). T herefo re ,  a n y  d e la y s  in the 
a d m in is t r a t io n  of a  BAT w h ich  a re  no t 
u n re a s o n a b le  sh o u ld  no t be  ju s t i f ica t io n  
for d e n y in g  th e  a cc u se d  h is  r ig h t  to c o n ­
s u l t  w ith  a n  a t to rn ey .

In s u m m a r y ,  w e do n o t  h e re in  hold  
th a t  the  d e f e n d a n t ’s  a t to rn e y  m u s t  be
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p re se n t  w h e n  the  BAT is a d m in is te re d .  
N either  do w e ho ld  th a t  a  d e fe n d a n t  in 
every  in s ta n c e  is en t i t led  to co n s u l t  w ith  
a n  a t to rn e y  before he  m u s t  m a k e  a 
choice  as  to w h e th e r  to take  th e  BAT or 
not. W h a t  w e do hold  is th a t  the  d e fen ­
d a n t  m u s t  be  afforded  a  re a so n ab le  o p ­
p o r tu n i ty  to  c o n s u l t  w ith  a n  a t to rn e y  as 
to w h e th e r  o r  n o t  to s u b m i t  to the  BAT. 
In the  in s ta n t  case ,  the  d e fe n d a n t  w as  
no t afforded  a n y  o p p o r tu n i ty  w h a t ­
so ev er  to a t t e m p t  to c o n ta c t  a n  a t to rn e y  
before m a k in g  s u c h  choice. W e are  well 
aw are  th a t  s o m e  d e fe n d a n ts  m ig h t,  by 
the ir  a lleged  d es ire  to con fe r  w ith  
counse l,  a t t e m p t  to p o s tp o n e  the BAT 
un ti l  su ffic ien t t im e  h a s  e lap sed  for the ir  
blood alcohol level to d im in ish .  T h e re  is 
no excuse , a t  all. how ever,  in n o t  a l low ­
ing  th e  d e fe n d a n t  a t  leas t  to a t t e m p t  
te lephon ic  c o n s u l ta t io n  w ith  a n  a t ­
to rney . or w h e re  s u c h  c a n  be d o n e  w ith  
rea so n ab le  exped i t io n ,  to h av e  his a t ­
to rney  co m e  to th e  p lace of d e fe n d a n t 's  
co n f in e m e n t  for p e rso n a l  co n su lta t io n .  
T h is  is a  m a t te r  th a t  is not. in o u r  op i­
nion, su sc ep tib le  to h a rd  a n d  fas t ru le s  
or p rocedu res ,  b u t  is a m a t te r  w ith in  the  
s o u n d  d isc re t ion  of the tria l c o u r t  w hen  
th a t  c o u r t  is faced w ith  a  dec is ion  a s  to 
w h e th e r  to s u p p r e s s  the  re s u l t s  of su c h  
a  test. It is c lea r  th a t  a  decision  on s u p ­
p ress ion  m u s t  be m a d e  on  a  case  by 
case  m e th o d  by  th e  trial court .  W here , 
a s  in the  in s ta n t  case , the  trial c o u r t  
o rdered  s u p p n  ;sion of th e  BAT resu lts ,  
w here  no o p p o r tu n i ty  of a n y  k ind , a n d  
h ow ev er  brief, w as  afforded the  d e fen ­
d a n t  to con fe r  w ith  a n  a t to rn e y ,  it is 
c lea r  to us. a n d  w e hold, th a t  the  trial 
c o u r t  w as correc t .

DO ALCOHOLICS 
BURN OFF FASTER?

It w as  c o n c lu d e d  th a t  e th an o l  e l im in a ­
tion is a zero o rd e r  process.. For su b je c ts  
classified a s  n o n -d r in k e rs  (c o n su m e  less 
th a t  6 o u n c e s  of e th an o l/m o n th ) ,  the  
m e a n  e th an o l  e l im in a t io n  ra te  a s  d e te r ­
m in ed  in the s tu d y  w as  12 r  4 m g % /h r .  
Fo r  s u b jec ts  c lassified  as  social d r in k e rs  
(co n su m e  m o re  th a n  6 o u n c e s  b u t  less 
th a n  30  o u n c e s  of e th an o l/m o n th ) ,  the  
m e a n  e th a n  )1 e l im in a t io n  ra te  w as  15

=r 4  m g %/ hr, a n d  for alcoholics, the  
m e a n  e th a n o l  e l im in a tio n  ra te  w as  30  
=r 9 m g % /h r .  T h e se  re su l ts  ind ica te  th a t  
the  ra te  of e th a n o l  e l im in a tio n  in c re ases  
w ith  d r in k in g  experience .
T h is  co n c lu s io n ,  p u b lish e d  in Forensic 

S c ie n c e  International. 25. 159 (1984). is of­
fered in a n  a t t e m p t  to fu r th e r  define the  e x ­
te n t  of ab ility  to p red ic t  th e  n u m b e r  of d r in k s  
th a t  a re  re q u ire d  to reac h  a specified level of 
a lcohol c o n c e n tra t io n ,  o r  to p red ic t a n  
a lco h o l c o n c e n t r a t io n  from  a  specif ied  
n u m b e r  of d r in k s  o v er  a  specified  period of 
tim e. T h is  artic le . T h e  R a te  a n d  K in e t ic  
O rder o f  E th a n o l  E l im in a t io n ,  by C h ar le s  
L. W inek  a n d  K a th y  L. M urphy , ind ica te s  
th a t  a n  in d iv id u a l’s p a s t  d r in k in g  h is to ry  is 
far m ore  im p o r ta n t  in the  e l im in a tio n  of 
e th a n o l  from th e  body  th a n  is the  c o n c e n tra ­
tion or a m o u n t  of e th an o l  c o n s u m e d .

T w e n ty  in d iv id u a ls  w ere  se lec ted  for 
th is  s tu d y  in w h ich  they  w ere  in s t ru c te d  
to fast for a  period  of a t  leas t  3 h o u rs  
p r io r  to in i t ia tion  of testing . S u b jec ts  
w ere  g iv e n  m e a s u re d  a m o u n ts  of e thy l 
a lcoho l on tw o s e p a ra te  occasions. On 
b o th  o c c a s io n s  th e  e n t ire  dose  of 
e th a n o l  w as  to be c o n s u m e d  w ith in  a  40  
m in u te  period. S im u l ta n e o u s  blood an d  
b re a th  a lcoho l d e te rm in a t io n s  w ere  c a r ­
ried  o u t  em p lo y in g  a  P erk in  E lm er 
S ig m a  4B  G as  C h ro m a to g ra p h  a n d  a 
B rea tha lyzer™  Model 1000.

B ased  on  th e  d a ta  p re sen te d  in th is  
s tu d y ,  e th a n o l  e l im in a tio n  is m ore  a c ­
c u ra te ly  d esc r ib ed  a s  a zero  o rd e r  p ro ­
cess  over  the  c o n c e n tra t io n  ra n g e  of i n ­
te res t .  T h is  co n c lu s io n  is in a g re e m e n t  
w ith  th e  g e n e ra l ly  a c c e p te d  position . 
T h is  s tu d y  a lso  d e m o n s t r a te d  th a t  a 
v a r ia n c e  in e th a n o l  e l im in a tio n  ra te s  e x ­
is ts  a m o n g  ind iv iduals .

More a c c u r a te  p re d ic t io n s  o f  blood 
e th a n o l  c o n c e n tra t io n s  could  be m a d e  if 
tw o  b re a th  s a m p le s  w ere co llected  ev e r  
a  specific sp a c e d  tim e period. A nalys is  
of two s p a c e d  sa m p le s  w ould  allow a  
c a lcu la t io n  of e l im ina tion  ra te  a n d  a  
d e te rm in a t io n  of a n  in d iv id u a l 's  posi­
tion  on th e  blood e th an o l cu rve .

A n o th e r  fac to r  w h ich  often e n te r s  into 
the  p red ic t io n  of a  BAC is the  t im e re ­
q u ired  a f te r  d r in k in g  for a n  ind iv idua l to 
re a c h  h is  p eak  e th an o l  co n ce n tra t io n .  In 
c o n t ra s t  to the  ab so rb tio n  ra te  va lues  
rep o r te d  in th is  s tu d y ,  (o ther s tudies) in-
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