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C o m m e n t a r y :  P r o p o s e d  C S S B  74 (Jud)

T h e  p r o p o s e d  j u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  for SB 74 
m a k e s  s e v e r a l  c h a n g e s  in the p r e s e n t  bill. S e c t i o n s  1, 2, 
3, a n d  4 h a v e  b e e n  d e l e t e d .  P e n d i n g  l i t i g a t i o n  m a y  
r e s o l v e  the i s s u e  a d d r e s s e d  in s e c t i o n s  3 a n d  4, a n d  it is 
b e l i e v e d  a d v i s a b l e  to u n d e r t a k e  m o r e  t h o r o u g h  l e g a l  
r e s e a r c h  b e f o r e  r e d r a f t i n g  s e c t i o n s  1 a n d  2.

S e c t i o n s  1, 3 a n d  4 o f  p r o p o s e d  C S S B  74 (Jud) c o n t a i n  n e w  
m a t e r i a l .  T h e s e  s e c t i o n s  t r a n s f e r  a d m i n i s t r a t i v e  a n d  r e g­
u l a t o r y  a u t h o r i t y  f o r  the s t a t e ' s  a l c o h o l  b r e a t h  t e s t i n g  
p r o g r a m  f r o m  the D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  
(DHSS) to the D e p a r t m e n t  o f  P u b l i c  S a f e t y  ( D P S ) . T h i s  
t r a n s f e r  w o u l d  i m p r o v e  t h e  a d m i n i s t r a t i o n  o f  A l a s k a ' s  
b r e a t h  t e s t i n g  p r o g r a m  b y  e l i m i n a t i n g  u n n e c e s s a r y  c o n­
fusion, e x p e n s e ,  and d u p l i c a t i o n  o f  e f f ort, a n d  w o u l d  h e l p  
to e n s u r e  t h a t  the s t a t e ' s  b r e a t h  t e s t  p r o g r a m  is c o n d u c t­
e d  in the m o s t  e f f i c i e n t  a n d  l e g a l l y  d e f e n s i b l e  m a n n e r .

T r a n s f e r  of  the b r e a t h  t e s t  p r o g r a m  to the DPS w a s  o n e  of  
t h e  s e c o n d a r y  r e c o m m e n d a t i o n s  m a d e  by t h e  G o v e r n o r ' s  T a s k  
F o r c e  o n  D r u n k  D r i v i n g  in J a n u a r y  of. th i s  year. In the 
i n t e r e s t s  o f  c o n s o l i d a t i o n  of  r e s o u r c e s  and a d m i n i s t r a t i v e  
e f f i c i e n c y ,  b o t h  D P S  C o m m i s s i o n e r  R o b e r t  S u n d b e r g  a n d  D H S S  
C o m m i s s i o n e r  J o h n  P u g h  h a v e  r e c o m m e n d e d  t h a t  t h e  t r a n s f e r  
be  made. T h i s  c h a n g e  is a l s o  s u p p o r t e d  by  the D e p a r t m e n t  
o f  Law.

U n d e r  e x i s t i n g  law, D H S S  p o s s e s s e s  r e g u l a t o r y  a u t h o r i t y  
f o r  the s t a t e ' s  b r e a t h  t e s t  p r o g r a m .  M u c h  o f  t h e  r e s p o n s­
i b i l i t y  for the a c t u a l  a d m i n i s t r a t i o n  and. d a y - t o - d a y  f u n c­
t i o n i n g  of t h e  p r o g r a m  r e s t s  w i t h  DPS, ho w e v e r .  H i s t o r i­
cally, DPS h a s  p u r c h a s e d  a n d  d i s t r i b u t e d  t h e  b r e a t h  t e s t  
i n s t r u m e n t s ,  r e p a i r e d  'he i n s t r u m e n t s ,  p u r c h a s e d  a n d  d i s­
t r i b u t e d  n e c e s s a r y  s u p p l i e s ,  a n d  c o n d u c t e d  the t r a i n i n g  o f  
b r e a t h  t e s t  o p e r a t o r s  a n d  s u p e r v i s o r - i n s t r u c t o r s . T h i s  
d e f a c t o  d i v i s i o n  of f u n c t i o n s  b e t w e e n  t h e  t w o  d e p a r t m e n t s  
h a s  led to some u n f o r t u n a t e  d i f f i c u l t i e s  in t h e  a d m i n i s­
t r a t i o n  o f  the p r e s e n t  p r o g r a m .  S i n c e  t h e r e  is n o  o n e  
o f f i c e  or a g e n c y  w i t h  c l e a r  a d m i n i s t r a t i v e  o v e r s i g h t  
a u t h o r i t y  o v e r  t h e  b r e a t h  t e s t  p r o g r a m ,  some u n c e r t a i n t y  
a b o u t  a r e a s  of r e s p o n s i b i l i t y  a n d  l ines of a u t h o r i t y  has 
d e v e l o p e d .  O c c a s i o n a l l y  so m e  n e c e s s a r y  d u t i e s  h a v e  " f a l l­
en  b e t w e e n  the c r a c k s . "  A s  a d i r e c t  r e s u l t  of t h i s  lack 
of  a c e n t r a l i z e d  o v e r s i g h t  a u t h o r i t y  p r o s e c u t o r s  h a v e  h a d  
to d i s m i s s  n u m e r o u s  DWI p r o s e c u t i o n s  and h a v e  h a d  t o  
d e f e n d  s c o r e s  o f  DWI c a s e s  o n  appeal.

A l a s k a ' s  f i r s t  " i m p l i e d  c o n s e n t "  s t a t u t e  ( r e q u i r i n g  all 
p e r s o n s  s u s p e c t e d  of d r u n k e n  d r i v i n g  to c o n s e n t  to  a c h e m­
ica l  t e s t  to d e t e r m i n e  b l o o d  a l c o h o l  content) w a s  a d o p t e d
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in 1969. A S  2 8 . 3 5 . 0 3 3 ( d )  m a d e  t h e  D e p a r t m e n t  o f  H e a l t h  
a n d  S o c i a l  S e r v i c e s  (at t h a t  t i m e  c a l l e d  the D e p a r t m e n t  o f  
H e a l t h  a n d  W e l f a r e )  r e s p o n s i b l e  for a p p r o v i n g  " s a t i s f a c­
to r y  t e c h n i q u e s ,  m e t h o d s ,  a n d  s t a n d a r d s  o f  t r a i n i n g "  for 
a n a l y s i s  of the a l c o h o l  c o n t e n t  o f  a D W I  a r r e s t e e ' s  b r e a t h  
sample. T h i s  r e s p o n s i b i l i t y  w a s  g i v e n  to  D H S S  at  t h a t  
t i m e  b e c a u s e  t h e r e  w a s  n o  o t h e r  s t a t e  a g e n c y  w h i c h  h a d  
e i t h e r  the f a c i l i t i e s  or  the t e c h n i c a l  e x p e r t i s e  to p e r­
f o r m  t h i s  f u n c t i o n .

In 1978 a s t a t e  f o r e n s i c  c r i m e  l a b o r a t o r y  w a s  e s t a b l i s h e d  
in the D e p a r t m e n t  o f  P u b l i c  S a f e t y  t o  p r o v i d e  e s s e n t i a l  
s c i e n t i f i c  s u p p o r t  s e r v i c e s  to  l o c a l  l a w  e n f o r c e m e n t  o f f i­
ce r s  a n d  s t a t e  t r o o p e r s  t h r o u g h o u t  the state. S i n c e  t h a t  
t i m e  t h e  s t a t e  c r i m e  l a b o r a t o r y  h a s  p e r f o r m e d  a s t e a d i l y  
i n c r e a s i n g  a r r a y  of s c i e n t i f i c  f u n c t i o n s  a n d  a n a l y s e s .  
T h e  l a b o r a t o r y  n o w  e m p l o y s  f o u r  fu l l  t i m e  c h e m i s t s  w h o  
r o u t i n e l y  a n a l y z e  s u s p e c t e d  c o n t r o l l e d  s u b s t a n c e s  a n d  h a v e  
t e s t i f i e d  in n u m e r o u s  c r i m i n a l  t r i a l s .  In r e c e n t  y e a r s  
l a b o r a t o r y  p e r s o n n e l  h a v e  b e g u n  c o n d u c t i n g  a n a l y s e s  o f  
d i v e r s e  c r i m e  s c e n e  e v i d e n c e ,  i n c l u d i n g  p h y s i c a l  e v i d e n c e  
in a r s o n  cases, u r i n e  a n d  b l o o d  t e s t i n g ,  f o o t  p r i n c  c o m­
pa r i s o n s ,  a n d  s o m e  l i m i t e d  fiber, tr a c e ,  a n d  s e r o l o g i c a l  
a n a l y s e s .

, 1 

In 1983 and 1984 the l e g i s l a t u r e  a p p r o p r i a t e d  5^ m i l l i o n  
d o l l a r s  to D P S  t o  b u i l d  a n d  e q u i p  a s o p h i s t i c a t e d  n e w  
c r i m e  l a b o r a t o r y  f a c i l i t y  in A n c h o r a g e .  C o n s t r u c t i o n  of 
t h a t  f a c i l i t y  is u n d e r w a y ,  a n d  is e x p e c t e d  to b e  c o m p l e t e  
b y  S e p t e m b e r  of th i s  y e a r .  T h e  n e w  l a b o r a t o r y  w i l l  p r o­
v i d e  e x p a n d e d  t e s t i n g  c a p a b i l i t i e s  in t h e  a r e a s  o f  f o r e n­
sic c h e m i s t r y ,  s e r o l o g y ,  t o x i c o l o g y ,  f i r e a r m s  i d e n t i f i c a­
tion, a n d  t r a c e  e v i d e n c e  i d e n t i f i c a t i o n .  '

In l i g h t  of  th i s  e x p a n s i o n  of  t h e  p u b l i c  s a f e t y  l a b o r a­
tory, it m a k e s  a d m i n i s t r a t i v e  a n d  p u b l i c  p o l i c y  s e n s e  t o  
t r a n s f e r  the r e s p o n s i b i l i t y  f o r  admir.istration of  A l a s k a ' s  
a l c o h o l  b r e a t h  t e s t i n g  p r o g r a m  t o  t h e  D P S  l a b o r a t o r y .  
T r a n s f e r  of t h i s  f u n c t i o n  to t h e  D P S  l a b o r a t o r y  w o u l d  be  
c o n s i s t e n t  w i t h  t h e  n a t i o n a l  t r e n d  in D W I  l a w  e n f o r c e m e n t  
a n d  b r e a t h  t e s t i n g .  C u r r e n t l y ,  o v e r  h a l f  of the s t a t e s  in 
t h e  c o u n t r y  h a v e  p l a c e d  f u l l  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  
f o r  t h e i r  a l c o h o l  b r e a t h  t e s t  p r o g r a m s  w i t h  t h e i r  d e p a r t­
m e n t s  o f  p u b l i c  safety. S e v e r a l  o f  t h e s e  states, s u c h  as 
Te x a s ,  M i n n e s o t a ,  N e w  Y o r k ,  N e w  J e r s e y ,  and M i c h i g a n ,  h a v e  
s o p h i s t i c a t e d  p r o g r a m s  w h i c h  s e r v e  as m o d e l s  f o r  o t h e r  
states. In o n l y  a b o u t  h o f  t h e  s t a t e s  d o e s  a d m i n i s t r a t i v e  
o v e r s i g h t  a u t h o r i t y  for the s t a t e  b r e a t h  t e s t  p r o g r a m  
r e m a i n  in the d e p a r t m e n t  o f  p u b l i c  h e a lth.

S e c t i o n  3 o f  t h e  p r o p o s e d  C S  f o r  SB 74 p r o v i d e s  t h a t  
e x i s t i n g  b r e a t h  t e s t  r e g u l a t i o n s  w i l l  r e m a i n  in e f f e c t  
u n t i l  n e w  r e g u l a t i o n s  a r e  a d o p t e d  by the D e p a r t m e n t  o f
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P u b l i c  S a f e t y ,  a n d  s e c t i o n  4 e s t a b l i s h e s  a s p e c i a l  e f f e c­
tive d a t e  of J u l y  1 , 1985. T h i s  s p e c i a l  e f f e c t i v e  da t e
h a s  b e e n  i n c l u d e d  b e c a u s e  it w i l l  be n e c e s s a r y  to  t r a n s f e r  
some r e s o u r c e s  f r o m  D H S S  to D P S  whe~ t h e  b i l l  t a k e s  
effe c t .  J u l y  1st is the b e g i n n i n g  of t h e  n e w  f i s c a l  year, 
a n d  a c o n v e n i e n t  p o i n t  at v;nic,. to t r a n s f e r  p o s i t i o n s .

S e c t i o n  2 of the p r o p o s e d  CS  a d d r e s s e s  a p r o b l e m  w h i c h  has 
s u r f a c e d  as a r e s u l t  o f  t h e  C o u r t  of  A p p e a l s  d e c i s i o n  in 
B a s s  v. M u n i c i p a l i t y  o f  A n c h o r a g e , Op. No. 429 (Alaska Ct. 
App. , D e c e m b e r  14 , 1984). B a s s  o v e r t u r n e d  his c a r  in a 
o n e - c a r  a c c i d e n t  in S e p t e m b e r  o f  1983. W h e n  t h e  p o l i c e  
a r r i v e d  at t h e  s c e n e  o f  t h e  a c c i d e n t  B a s s  a p p e a r e d  to be 
e x t r e m e l y  i n t o x i c a t e d .  B a s s  h a d  b e e n  i n j u r e d  in t h e  a c c i­
dent, a n d  so w a s  i m m e d i a t e l y  t a k e n  to a h o s p i t a l .  B e c a u s e  
B a s s  w a s  r e q u i r e d  to r e m a i n  a t  the h o s p i t a l  f o r  s e v e r a l  
hours, h e  c o u l d  n o t  be t a k e n  t o  the p o l i c e  s t a t i o n  for a 
b r e a t h  test.

A f t e r  c o n s u l t i n g  w i t h  the m u n i c i p a l  p r o s e c u t o r ,  the i n v e s­
t i g a t i n g  o f f i c e r  a s k e d  B a s s  t o  p r o v i d e  a s a m p l e  of his 
b l o o d  f o r  a n a l y s i s  to d e t e r m i n e  a l c o h o l  c o n t e n t .  B a s s  
r e f u s e d ,  b u t  a b l o o d  s a m p l e  w a s  t a k e n  o v e r  h i s  o b j e c t i o n s .  
T h e  s a m p l e  w a s  t a k e n  u n d e r  t h e  a u t h o r i t y  of A S  2 8 . 3 5 . -  
035(b), w h i c h  a l l o w s  a b l o o d  a l c o h o l 't e s t  t o  be  a d m i n i s­
t e r e d  to a D W I  s u s p e c t  w h o  is " u n c o n s c i o u s  o r  o t h e r w i s e  in 
a c o n d i t i o n  r e n d e r i n g  t h a t  p e r s o n  i n c a p a b l e "  of r e f u s i n g  a 
b r e a t h  test.

T h e  a p p e l l a t e  c o u r t  h e l d  t h a t  Bass, w h o  w a s  i n j u r e d  and 
h o s p i t a l i z e d  b u t  n o t  u n c o n s c i o u s ,  d i d  n o t  fall u n d e r  the 
" n a r r o w  l a n g u a g e "  of A S  2 8 . 3 5 . 0 3 5  a n d  t h e r e f o r e  s u p p r e s s e d  
t he r e s u l t  of the d e f e n d a n t ' s  b l o o d  a l c o h o l  t e s t  (0.243). 
T h e  a m e n d m e n t  to A S  2 8 . 3 5 . 0 3 5 ( b )  c o n t a i n e d  in s e c t i o n  2 of 
this b i l l  w o u l d  p l u g  t h i s  " l o o p h o l e "  a n d  a l l o w  c o l l e c t i o n  
of e s s e n t i a l  e v i d e n c e  of t h e  b l o o d  a l c o h o l  l e v e l  o f  a DW7. 
s u s p e c t  w h o  c a n n o t  b e  t r a n s p o r t e d  to t h e  p o l i c e  s t a t i o n  
f or a b r e a t h  test.
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IN T H E  S E N A T E BY T H E  J U D I C I A R Y  C O M M I T T E E  

CS F O R  S E N A T E  B I L L  NO. 74 (Judiciary)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to d r i v i n g  w h i l e  i n t o x i c a t e d ;  and

p r o v i d i n g  for an e f f e c t i v e  da t e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A SKA:

* S e c t i o n  1. A S  2 8 . 3 5 . 0 3 3 ( d )  is a m e n d e d  to read:

(d) T o  be c o n s i d e r e d  v a l i d  u n d e r  the p r o v i s i o n s  ~f th i s  s e c t i o n  

the c h e m i c a l  a n a l y s i s  of the p e r s o n ’s b r e a t h  or b l o o d  s h a l l  h a v e  b e e n  

p e r f o r m e d  a c c o r d i n g  to m e t h o d s  a p p r o v e d  b y  the D e p a r t m e n t  o f  P u b l i c

S a f e t y  [HEALTH A N D  S O C I A L  S E R V I C E S ] . T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y

i f
[HEALTH A N D  S O C I A L  S E R V I C E S ]  is a u t h o r i z e d  to a p p r o v e  s a t i s f a c t o r y  

t e c h n i q u e s ,  m e t h o d s ,  a n d  s t a n d a r d s  o f  t r a i n i n g  n e c e s s a r y  to a s c e r t a i n  

the q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  to c o n d u c t  the a n a l y s i s .  If it  is 

e s t a b l i s h e d  a t  t r i a l  t h a t  a c h e m i c a l  a n a l y s i s  of  b r e a t h  or b l o o d  w a s  

p e r f o r m e d  a c c o r d i n g  t o  a p p r o v e d  m e t h o d s  b y  a p e r s o n  t r a i n e d  a c c o r d i n g  

to t e c h n i q u e s ,  m e t h o d s  a n d  s t a n d a r d s  of t r a i n i n g  a p p r o v e d  b y  the 

D e p a r t m e n t  of P u b l i c  S a f e t y  [ H E ALTH A N D  S O C I A L  S E R V I C E S ] , t h e r e  is a 

p r e s u m p t i o n  t h a t  the t e s t  r e s u l t s  a r e  v a l i d  and f u r t h e r  f o u n d a t i o n  for 

i n t r o d u c t i o n  of the e v i d e n c e  is u n n e c e s s a r y .

* Sec. 2. AS 28. 3 5 . 0 3 5 ( b )  is a m e n d e d  to read:

(b) A  p e r s o n  w h o  is u n c o n s c i o u s , inj u r e d ,  or o t h e r w i s e  in a 

c o n d i t i o n  r e n d e r i n g  t h a t  p e r s o n  i n c a p a b l e  o f  p r o v i d i n g  a b r e a t h  s a m p l e  

[REFUSAL] is c o n s i d e r e d  n o t  to h a v e  w i t h d r a w n  the c o n s e n t  p r o v i d e d  

u n d e r  A S  28. 3 5 . 0 3 1 ( a )  a n d  a c h e m i c a l  t e s t  m a y  be a d m i n i s t e r e d  to 

d e t e r m i n e  the a m o u n t  of a l c o h o l  in t h a t  p e r s o n ' s  b r e a t h  o r  b l o o d .  A  

p e r s o n  w h o  is u n c o n s c i o u s , i n j u r e d ,  or  o t h e r w i s e  i n c a p a b l e  of
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p r o v i d i n g  a b r e a t h  s a m p l e  [REFUSAL] n e e d  n o t  be p l a c e d  u n d e r  a r r e s t  

b e f o r e  a c h e m i c a l  t e s t  m a y  be a d m i n i s t e r e d .

* Sec. 3. T r a n s i t i o n .  R e g u l a t i o n s  a d o p t e d  b y  the D e p a r t m e n t  of H e a l t h  

and S o c i a l  S e r v i c e s  u n d e r  a u t h o r i t y  of A S  2 8 . 3 5 . 0 3 3 ( d )  r e m a i n  in e f f e c t  

u n t i l  r e v o k e d  or a m e n d e d  b y  the D e p a r t m e n t  of P u b l i c  Safety.

* Sec. 4. T h i s  A c t  t a k e s  e f f e c t  on J u l y  1, 1985.
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C r i m i n a l  s p o n s o r :  A b o o d

IN  T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  B I L L  HO. 74 ( J u d i c i a r y )

I N  TP.E L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  d r i v i n g  w h i l e  i n t o x i c a t e d j  and

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 8 . 3 5 . 0 3 3 ( d )  is a m e n d e d  to rend:

(d) T o  b e  c o n s i d e r e d  v a l i d  u n d e r  t h e  p r o v i s i o n s  o f  this s e c t i o n  

the c h e m i c a l  a n a l y s i s  o f  t h e  p e r s o n * s  b r e a t h  o r  b l o o d  s hall h a v e  b e e n  

p e r f o r m e d  a c c o r d i n g  to m e t h o d s  a p p r o v e d  b y  t h e  D e p a r t m e n t  of P u b l i c  

S a f e t y  I H E A L T H  A1JD S O C I A L  S E R V I C E S ] .  T h e  D e p a r t m e n t  of P u b l i c  S a f e t y  

[ H E A L T H  A N D  S O C I A L  S E R V I C E S ]  in a u t h o r i s e d  to a p p r o v e  s a t i s f a c t o r y  

t e c h n i q u e s ,  m e t h o d s ,  a n d  s t a n d a r d s  o f  t r a i n i n g  n e c e s s a r y  to a s c e r t a i n  

the q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  t o  c o n d u c t  the a n a l y s i s .  If it is 

e s t a b l i s h e d  a t  t r i a l  th a t  a c h e m i c a l  a n a l y s i s  ox b r e a t h  o r  b l o o d  w a s  

p e r f o r m e d  a c c o r d i n g  to  a p p r o v e d  m e t h o d s  b y  a p e r s o n  t r a i n e d  a c c o r d i n g  

t o  t e c h n i q u e s ,  m e t h o d s  a n d  s t a n d a r d s  o f  t r a i n i n g  a p p r o v e d  b y  the 

D e p a r t m e n t  o f  P u b l i c  S a f e t y  [ H E A L T H  A N D  S O C I A L  S E R V I C E S ] ,  t h e r e  is a 

p r e s u m p t i o n  th a t  t h e  t e s t  r e s u l t s  a r e  v a l i d  a n d  f u r t h e r  f o u n d a t i o n  f o r  

i n t r o d u c t i o n  o f  the e v i d e n c e  is u n n e c e s s a r y .
• /  -

'r * Sec. 2. A S  2 8 . 3 5 . 0 3 5 ( b )  is a m e n d e d  tc read:
- * 1

• (b) A  p e r s o n  w h o  is u n c o n s c i o u s , i n j u r e d ,  or o t h e r w i s e  i n  a

c o n d i t i o n  r e n d e r i n g  that p e r s o n  i n c a p a b l e  o f  p r o v i d i n g  a b r e a t h  s a m p l e  

[REFUSAL] is c o n s i d e r e d  n o t  to h a v e  w i t h d r a w n  t h e  c o n s e n t  p r o v i d e d  

u n d e r  A S  2 8 . 3 5 . 0 3 1 ( a )  a n d  a c h e m i c a l  te s t  m a y  b e  a d m i n i s t e r e d  to 

d e t e r m i n e  the a m o u n t  o f  a l c o h o l  in t h a t  p e r s o n ' s  b r e a t h  o r  b l o o d .  A  

p e r s o n  w h o  i« u n c o n s c i o u s . I n j u r e d ,  o r  o t h e r w i s e  i n c a p a b l e  o f

- 1 -  C S S B  7 4 (Jud)



providing. a b r e a t h  s a m p l e  {REFUSAL] n e e d  n o t  be t> l a c e d  u n d e r  a r r e s t  

b e f o r e  a c h e m i c a l  t e s t  m a y  b e  a d m i n i s t e r e d .

Sec. 3. T R A N S I T I O N .  Pxegulntions a d o p t e d  b y  the D e p a r t m e n t  o f  H e a l t h  

S o c i a l  S e r v i c e s  u n d e r  a u t h o r i t y  o f  A S  2 8 . 3 5 . 0 3 3 ( d )  r e m a i n  in e f f e c t  

1 r e v o k e d  o r  a m e n d e d  b y  t h e  D e p a r t m e n t  o f  P u b l i c  Safety.

Sec. 4. T h i s  A c t  t a k e s  e f f e c t  J u l y  1, 1985.



SENATE BILL 74

"An Act relating to d riv ing  while intoxicated"

Section 1

Would solve the problem created by defendants who drive tinder the 
influence of alcohol and d ru gs , or drugs alone, where the drug is one 
which affects the ability to d r iv e , bu i which is not listed in the 
statutes set forth in AS 28 .35 .030 (a )(1 ). In attempting to proh ib it 
such conduct, the Legislature stated in AS 28.35 .030(a)(3) that it was 
unlawful to drive under the influence of "alcohol and another 
substance." The Alaska Supreme Court found that subsec on 
unconstitutionally vague in W illiford v . State, 675 P .2d 1329 (Alaska 
1983). The amendment, which is patterned after comparable subsections 
of the Uniform Vehicle Code, would solve this legal problem.

Section 2

Adds a new paragraph to specify the meaning of "drug".

Section 3 and 4

Would make clear the Legislature's intent that all persons convicted 
of DV/I or breath test refusal should serve time in ja il, not just
those who could not afford some type of residential alcohol treatment 
program . Under the court cases of Nygren v . State, 658 P .2d 141 
(Alaska 1983), and Lock v . State, 609 P .2d 535 (Alaska App. 1980), if 
a defendant is required to spend time in a residential alcohol program 
prio r to sentencing, as a condition of b a il, then he or she must 
receive credit for that time spent in the program against the total
ja il time to be served. At least one d istrict judge in Anchorage has
held that, under a variation of this concept, the defendant may enter 
the treatment program after sentencing and still receive credit 
against the jail sentence. These new subsections w ill calarify that
the time spent in a residential alcohol treatment or rehabilitation
program cannot be credited towards part or all of a mandatory
sentence.

Section 5

Would cure a defect in the wording of AS 28.35.035 which, in some 
cases, permits uncooperative DWI defendants to avoid conviction for 
either DWI or refusal. An examole is a DWI defendant who is in ju red , 
but who did not injure any other person, in a accident; if he is held 
at the hospital emergency room for treatment and w ill not take a blood 
alcohol test, the police are often unable to obtain any evidence of 
blood alcohol concentration. Adding the words or at a location would 
make it clear that, if  a person is at a medical facility and, for that 
reason alone, cannot be offered a breath test (the court-approved 
instruments are not portab le ), the person may be subjected to an 
involuntary blood test because he is "at a location rendering that 
person incapable of prov id ing a breath sample." There is not 
constitutional impediment to this procedure. Schmerber v . Californ ia ,
384 U .S . 757, 86 S .C t. 1826, 16 L .Ed .2d  908 (1966).



DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - CSSB 74(SA)

Support 

February 14, 1985

CSSB 74(SA) - "An Act relating to driving while intoxicated."

The intent of this legislation is to clarify the language 
28,35.030 to close loopholes through which suspects have been able 
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