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Introduced: 1/27/86
Referred: Judiciary

1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 SENATE BILL NO. 363

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to Moti o n  Picture Fair Competition."I

7 BE IT ENACTED BY THE LEGISLATURE OF THE '''“ATE OF ALASKA:

8 * Section 1. LEGISLATIVE PURPOSE. in 'pose of this Act is

9 (1) to establish fair and c procedures for bi d d i n g  and

10 negotiation for the right to exhibit mot i o n  pictures in the state in order

11 to prevent unfair and deceptive acts or practices and unreasonable

12 restraints of trade in the business of moti o n  picture distribution and

13 exhibition within the state;

14 (2) to promote fair and effective competition in that business;

15 (3) to prevent the award of motion picture licenses on other

16 than an individual, p i c t u r e - b y - p i c t u r e , theatre-by-theatre basis;

17 (4) to promote the survival of small, independent exhibitors;

18 and

19 (5) to ensure that an exhibitor has the opportunity to vie w  a

20 motion picture and know its contents before deciding to exhibit the motion

21 picture in the community.

22 * Sec. 2. AS 45 is amended by adding a new chapter to read:

23 CHAPTER 51. EXHIBITION OF MOTION PICTURES.

24 Sec. 45.51.010. PROHIBITED AND REQUIRED FRAC-TICES. (a) The

25 buying or selling of the right to exhibit a motion picture by blind

26 bidding or blind selling is prohibited in the state.

27 (b) Bids may not be returnable, negotiations for the licensing

28 or exhibition of a motion picture may not take place and l  license

29 agreement and its terms may not be agreed upon for the exhibition of a
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mot i o n  picture in the state before the motion picture has been trade 

s c r e e n e d .

(c) A  distributor shall provide reasonable and uniform w r itten 

notice to each exhibitor in the state at least 72 hours before a trade 

screening.

Sec. A5.51.020. SOLICITATION OF BIDS. (a) When a bid is s o l i c­

ited from exhibitors for the right to exhibit a motion picture in the

s t a t e ,

(1) the invitation to bid shall specify

(A) whether the bid being solicited is a first, s e c­

ond, or subsequent run;

(B) whether the run is an exclusive or nonexclusive 

run and the geographic area for the run;

(C) the name of each exhibitor who is being solicited;

(D) the date and hour the invitation to bid expires;

and

(E) the time, date, and the address in the largest 

city in the state where the bids will be opened;

(2) all bids shall be submitted in writing and shall be

opened at the same time and in the presence of the exhibitors who

submitted bids or their agents who attend the bid opening;

(3) immediately upon being opened, the bids shall be e x­

amined by the exhibitors who submitted bids or their agents who attend 

the bid opening;

(4) with i n  10 business days after the bids are opened, the 

distributor shall advise each exhibitor who submitted a bid

(A) of the name of the winning bidder; or

(B) that each bid submitted was unacceptable.

(b) Once bids are solicited under (a) of this section, the

$
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distributor may license the m o t i o n  picture only by bidding and may 

solicit rebids only if each bid is unacceptable.

(c) The right to exhibit a m o t i o n  picture for which bids were 

solicited shall be awarded to the highest bid submitted unless all 

bids are rejected.

(d) If an exhibitor notifies a distributor that it wishes to

submit bids for motion pictures released by the distributor in a 

particular area of the state designated by the exhibitor, the exhibi­

tor and each competing exhibitor shall be solicited for bids for the 

first or second run of each motion picture to be released by the 

distributor in the designated area.

Sec. 45.51.030. REJECTION OF BIDS. The decision of a d i s t r i b u­

tor that a bid is an unacceptable bid or is the highest bid is c o n­

clusive unless a reasonable person could not have made that judgment.

Sec. 45.51.040. VIOLATION. A  person aggrieved by a violation

of this chapter may bring a civil action in superior court to enjoin

further violations and to recover damages.

Sec. 45.51.050. DAMAGES. (a) If an exhibitor establishes that

a violation of this chapter deprived it of a motion picture license 

that it was otherwise entitled to, the exhibitor is entitled to the 

greater of

(1) actual damages; or

(2) liquidated damages equivalent to 20 percent of the 

gross box office receipts earned by the m o t i o n  picture at the theatre 

in which it was exhibited.

(b) In addition to other damages that may be awarded under (a)

of this section, if the violation of this chapter is determined to be 

intentional, an aggrieved exhibitor may recover punitive damages 

necessary to deter a similar v i o lation in the future. Punitive
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damages may be awarded under this subsection even if damages rare not 

awarded u nder (a) of this section.

Sec. 45.51.060. WAIVER. A purported waiver of rights e s t a b­

lished by this chapter is void and unenforceable and this chapter

shall be liberally construed to achieve its purpose.

Sec. 45.51.100. DEFINITIONS. In this chapter

(1) "blind bidding" means an exhibitor's bid or negotiation 

for or the e x h i b i t o r ’s offer or agreement to terms for the license to 

exhibit a motion picture at a time either before the mot i o n  picture 

has been trade screened in the state or before the motion picture has 

been otherwise made f"’3ilable for v iewing in the state by all e x h i b i­

tors ;

(2) "blind selling" means the distributor's agreement to

license a motion picture before an exhibitor has been afforded an

opportunity to view the motion picture by trade screening;

(3) "buying" or "selling" of the right to exhibit a motion 

picture means the licensing of a theatre to show the motion picture 

for a specified number of days for a specified price;

(4) "distributor" means a person engaged in the business of 

distributing more than one motion picture during a calendar year to 

exhibitors by rental, sale, licensing, or other agreement;

(5) "highest bid" means a bid for the right to exhibit a 

motion picture at a particular theatre at a particular time that would 

probably generate greater film rental for the distributor than a 

competing bid for the specific run bid;

(6) "motion picture" means a feature motion picture exc e e d­

ing 60 minutes in showing time;

(7) "run" means the continuous exhibition of a motion 

picture in a defined geographic area for a specific period of time;



(8) "trade screening" means an exhibition of a motion 

picture, before its release for public exhibition by a distributor;

(9) "unacceptable bid" means a bid that is inferior to the 

lowest bid the distributor would accept for the same run of the same

picture in an area having a population equal to or greater than the

population of the area for which the inferior bid was made.
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Original sponsor: Judiciary Committee

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 363 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to Notion Picture Fair Competition."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE. The purpose of this Act is

( 1 ) to establish fair and open procedures for bidding and 

negotiation for the right to exhibit motion pictures in the state in order 

to prevent unfair and deceptive acts or practices and unreasonable 

restraints of trade in the business of motion picture distribution and 

exhibition within the state;

(2 ) to promote fair and effective competition in that business;

(3) to prevent the award of motion picture licenses on other 

than an individual, picture-by-picture, theatre-by-theatre basis;

(A) to promote the survival of small, independent exhibitors;

and

(5 ) to ensure that an exhibitor has the opportunity to view a 

motion picture and know its contents before deciding to exhibit the motion 

picture in the community.

* Sec. 2. AS 45 is amended by adding a new chapter to read:

CHAPTER 51. EXHIBITION OF MOTION PICTURES.

Sec. 45.51.010. PROHIBITED AND REQUIRED PRACTICES. (a) The 

buying or selling of the right to exhibit a motion picture by blind 

bidding or blind selling is prohibited in the state.

(b) Bids may not be returnable, negotiations for the licensing 

or exhibition of a motion picture may not take place and a license 

agreement and its terms may not be agreed upon for the exhibition of a
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motion picture in the state before the motion picture has been trade 

screened.

(c) A distributor shall provide reasonable and uniform written 

notice to each exhibitor in the state at least 72 hours before a trade 

screening.

Sec. 45.51.020. SOLICITATION OF BIDS. (a) When a bid is solic­

ited from exhibitors relating to the exhibition of a motion picture in
|

the state,

( 1 ) the invitation to bid shall specify

(A) whether the bid being solicited is a first, sec-
i

ond, or subsequent run;

(B) whether the run is an exclusive or nonexclusive ;

run and the geographic area for the run;

(C) the name of each exhibitor who is being solicited; ;
i

(D) the aate and hour the invitation to bid expires; i

and

(E) the time, date, and the address in the largest 

city in the state where the bids will be opened;

(2 ) all bids shall be submitted in writing and shall be

opened at the same time and in the presence of the exhibitors who

submitted bids or their agents who attend the bid opening;

(3 ) immediately upon being opened, the bids shall be ex­

amined by the exhibitors who submitted bids or their agents who attend 

the bid opening;

(4) within 10 business days after the bids are opened, the 

distributor shall advise each exhibitor who submitted a bid

(A) of the name of the highest bidder; and

(B) the name of the bidder who received the award of 

exhibition rights; or

CSSB 3 6 3 (Jud) -2-
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(C) that each bid submitted was unacceptable.

(b) Once bids are solicited under (a) of this section, the

distributor may solicit rebids only if each bid is unacceptable.

(c) If an exhibitor notifies a distributor that it wishes to 

submit bids for motion pictures released by the distributor in a

particular area of the state designated by the exhibitor, the exhibi­

tor and each competing exhibitor shall be solicited for bids for the 

first or second run of each motion picture to be released by the

distributor in the designated area.

Sec. 45.51.030. REJECTION OF EIDS. The decision of a distribu­

tor that a bid is an unacceptable bid is conclusive unless a

reasonable person could not have made that judgment.

Sec. 45.51.040. VIOLATION. A person aggrieved by a violation 

of this chapter may bring a civil action in superior court to enjoin 

further violations and to recover damages.

Sec. 45.51.050. DAMAGES. If the violation of this chapter is 

determined to be intentional, an aggrieved exhibitor may recover 

punitive damages necessary to deter a similar violation in the future.

Sec. 45.51.060. WAIVER. A purported waiver of rights estab­

lished by this chapter is void and unenforceable and this chapter 

shall be liberally construed to achieve its purpose.

Sec. 45.51.100. DEFINITIONS. In this chapter

( 1 ) "blind bidding" means an exhibitor's bid or negotiation 

for or the exhibitor's offer or agreement to terms for the license to 

exhibit a motion picture at a time either before the motion picture 

has been trade screened in the state or before the motion picture has 

been otherwise made available for viewing in the state by all exhibi­

tors ;

(2 ) "blind selling" means the distributor's agreement to

-3- CSSB 3 6 3 (Jud)



license a motion picture before an exhibitor has been afforded an ;
I

opportunity to view the motion picture by trade screening;

(3) "buying" or "selling" of the right to exhibit a m o t i o n '
i

picture means the licensing of a theatre to show the motion picture 1 

for a specified number of days for a specified price;

(4) "distributor" means a person engaged in the business of 

distributing more than one motion picture during a calendar year to 

exhibitors by rental, sale, licensing, or other agreement;

(5 ) "motion picture" means a feature motion picture exceed­

ing 60 minutes in showing time;
i

(6) "run" means the continuous exhibition of a motion; 

picture in a defined geographic area for a specific period of time;

i
(7 ) "trade screening" means an exhibition of a motion; 

picture, before its release for public exhibition by a distributor;

(8) "unacceptable bid" means a bid that is inferior to the , 

lowest bid the distributor would accept for the same run of the same 

picture in an area having a population equal to or greater than the 

population of the area for which the inferior bid was made.
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IN THE SENATE BY

SENATE BILL NO.

IN TH" LEGISLATURE OF THE! STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSTON

A BILL

For an Act entitled: "An Act relating to Motion Picture Fair Competition."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE. The purpose of this Act is

(1 ) to establish fair and open procedures for bidding and 

negotiation for the right to exliibit motion pictures in the state in order 

to prevent unfair and deceptive acts or practices and unreasonable 

restraints of trade in the business of motion picture distribution and 

exhibition within the statej

(2 ) to promote fair and effective competition in that business;

(3) to prevent the award of motion picture licenses on other 

than an individual, picture-by-picture, theatre-by-theatre basis;

(4) to promote the survival of small, independent exhibitors;

and

(5) to ensure that an exhibitor has the opportunity to view a 

motion picture and know its contents before deciding to exhibit the motion 

picture in the community.

* Sec. 2. AS 45 is amended by adding a new chapter to read:

CHAPTER 51. EXHIBITION OF MOTION PICTURES.

Sec. 45.51.010. PROHIBITED AND REQUIRED PRACTICES. (a) The 

buying or selling of the right to exhibit a motion picture by blind 

bidding or blind selling is prohibited in the state.

(b) Bids may not be returnable, negotiations for the licensing 

or exhibition of a motion picture may not take place and a license 

agreement and its terms may not be agreed upon for the exhibition of a

- 1 -
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motion picture in the state before the motion picture has been trade 

screened.

(c) A distributor shall provide reasonable and uniform written 

notice to each exhibitor in the state at least 72 hours before a trade 

screening.

Sec. 45.51.020. SOLICITATION OF BIDS. (a) When a bid is solic­

ited from exhibitors for the right to exhibit a motion picture in the 

st a t e ,

(1 ) the invitation to bid shall specify

(A) whether the bid being solicited is a first, sec­

ond, or subsequent run;

(B) whether the run is an exclusive or nonexclusive

run and the geographic area for the run;

(C) the name of each exhibitor who is being solicited;

(D) the date and hour the invitation to bid expires;

and

(E) the time, date, and the address in the largest

city in the state where the bids will be opened;

(2 ) all bids shall be submitted in writing and shall be

opened at the same time and in the presence of the exhibitors who

submitted bids or their agents who attend the bid opening;

(3) immediately upon being opened, the bids shall be ex­

amined by the exhibitors who submitted bids or their agents who attend

the bid opening;

(4) within 10 business days after the bids are opened, the 

distributor shall advise each exhibitor who submitted a bid

(A) of the name of the winning b i d d e r ; or

(B) that each bid submitted was unacceptable.

(b) Once bids are solicited under (a) of this section, the
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distributor may license the motion picture only by bidding and may 

solicit rebids only if each bid is unacceptable.

(c) The right to exhibit a motion picture for which bids were 

solicited shall be awarded to the highest bid submitted unless all 

bids are rejected.

(d) If an exhibitor notifies a distributor that it wishes to 

submit bids for motion pictures released by the distributor in a 

particular area of the state designated by the exhibitor, the exhibi­

tor and each competing exhibitor shall be solicited for bids for the 

first or second run of each motion picture to be released by the 

distributor in the designated area.

Sec. 45.51.030. REJECTION OF BIDS. The decision of a distribu­

tor that a bid is an unacceptable bid or is ''he highest bid is con­

clusive unless a reasonable person could not have made that judgment.

Sec. 45.51.040. VIOLATION. A person aggrieved by a violation 

of this chapter may bring a civil action in superior court to enjoin 

further violations and to recover damages.

Sec. 45.51.050. DAMAGES. (a) If an exhibitor establishes that 

a violation of this chapter deprived it of a motion picture license 

that it was otherwise entitled to, the exhibitor is entitled to the 

greater of

(1 ) actual damages; or

(2 ) liquidated damages equivalent to 20 percent of the 

gross box office receipts earned by the motion picture at the theatre 

in which it was exhibited.

(b) In addition to other damages that may be awarded under (a) 

of this section, if the violation of this chapter is determined to be 

intentional, an aggrieved exhibitor may recover punitive damages 

necessary to deter a similar violation in the future. Punitive

-3-
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damages may be awarded under this subsection even if damages are not 

awarded under (a) of this section.

Sec. 45.51 .060. WAIVER.. A purported waiver of rights estab­

lished by this chapter is void and unenforceable and this chapter 

shall be liberally construed to achieve its purpose.

Sec. 45.51.100. DEFINITIONS. In this chapter

(1 ) "blind bidding" means an exhibitor's bid or negotiation 

for or the exhibitor's offer or agreement to terms for the license to 

exhibit a motion picture at a time either before the motion picture 

has been trade screened in the state or before the motion picture has 

been otherwise made available for viewing in the state by all exhibi­

tors ;

(2 ) "blind selling" means the distributor's agreement to 

license a motion picture before an exhibitor has been afforded an 

opportunity to view the motion picture by ti*ade screening;

(3) "buying" or "selling" of the right to exhibit a motion 

picture means the licensing of a theatre to show the motion picture 

for a specified number of days for a specified price;

(4) "distributor" means a person engaged in the business of 

distributing more than one motion picture during a calendar year to 

exhibitors by rental, sale, licensing, or other agreement;

(5) "highest bid" means a bid for the right to exhibit a 

motion picture at a particular theatre at a particular time that would 

probably generate greater film rental for the distributor than a 

competing bid for the specific run bid;

(6) "motion picture" means a feature motion picture exceed­

ing 60 minutes in showing time;

(7) "run" means the continuous exhibition of a motion 

picture in a defined geographic area for a specific period of time;

-4-
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(8) "trade screening" means an exhibition of a motion 

picture, oefore its release for public exhibition by a distributor;

(9) "unacceptable bid" means a bid that is inferior to the 

lowest bid the distributor would accept for the same run of the same 

picture in an area having a population equal to or greater than the 

population of the area for whi'h the inferior bid was made.
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Introduced: __ /___/_

Referred: __________

and

IN TH E  H O U S E  BY

H O U S E  B ILL NO.

IN THE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SE CO N D  S E S S I O N  

A  BILL

For an act entitled: "An act r e l a t i n g  to M o t i o n  P i c t u r e  Fair C o m p e t­

ition."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T HE  S T A T E O F  ALASKA:

S e c t i o n  1.

Purpose. Th e  p u r p o s e of the chap t e r  is to e s t a b l i s h  fair and o pen 

p r o c e d u r e s  for b i d d i n g  and n e g o t i a t i o n  for the r ight to e x h i b i t  m o t i o n  

p i c t u r e s  in the state in o r d e r  to p r e v e n t un f a i r  and d e c e p t i v e  acts or 

p r a c t i c e s  and u n r e a s o n a b l e  r e st r a i n t s  of trade in the b u s i n e s s  of m o t i o n  

p i c t u re  d i s t r i b u t i o n  and e x h i b i t i o n  w i t h i n  the state; to p r o m o t e  fair 

m o t i o n  p i c t u r e licenses on o t h e r than an individual, p i c t u r e - b y - p i c t u r e ,  

t h e a t r e - b y - t h e a t r e  basis; to p r o mo t e  the s u r v i v a l  of small, i n d e p e n d e n t  

exhibitors; and to insure that e xh i b i t o r s  h ave the o p p o r t u n i t y  to v i e w  

a m o t i o n  p i c t u r e  and k n o w  its c o n tents be f o r e c o m m i t t i n g  t h e m s e l v e s  to 

e x h i b i t i n g  the m o t i o n  pict ur e  in their communities.

S e c t i on  2.

Blind b i d d i n g  or b lind s e l l i n g  p r o h i b i t e d  —  T r a d e  s c r e e n i n g  

re q u i r e d  —  Notice.

(1) The b u y i n g  or s e l l i n g  of the right to e x h i b i t  a feature 

m o t i o n  p i c t u r e by b lind b i d d i n g  or b l i n d  s e l l i n g  is p r o­

hib i t e d  w i t h i n  the state.

(2) No bids m a y  be returnable, no n e g o t i a t i o n s  for the e x h i b­

ition or l i c e n s i n g  of a m o t i o n  p i c t u r e  m a y  take p la c e  and

no license a g r e e m e n t  or any of its terms m a y  be a g r e e d  upon, 

for the e x h i b i t i o n  of a feature m o t i o n  p i c t u r e  w i t h i n  the 

state bef o r e  the feature m o t i o n  pict u r e  has b e e n  trade 

screened.

(3) A  d i s t r i b u t o r  shall provide r e a s o n a b l e  and u n i f o r m  

w r i t t e n  n o t i c e  at least 72 h o u r s  p r i o r  to the event of any 

trade s c r e en i n g  to a l l  exhib i t o r s w i t h i n  the state.

-1-



Section 3.

S o l i c i t a t i o n  of bids. W h e n  b i d s  are s o l i c i t e d  from e x h i b i t o r s  for 

the right to p l a y  a feat u r e  m o t i o n  pict u r e  w i t h i n  the state, then:

(1) The i n v i t a t i o n  to bid shall specify: (a; W h e t h e r  the 

run for w h i c h  the bid is b e in g  s o l i c i t e d  is a first, second, 

or s u b s e q u e n t  run; w h e t h e r  the run is an exc l u s i v e  or n o n­

ex c l u s i v e  run; and, the g eo g r a p h i c  are a for the run: (b) 

the n a m e s  of all e x h i b i t o r s  wh o  are b e i n g  solicited; (c) the 

dat e and ho u r  the i n v i t a t i o n  to bid expires; and (d) the 

time, date, an d  location, i n c l ud i n g  the address, w h e r e  the 

bid s w i l l  be opened, w h i c h  shall be in the largest city 

w i t h i n  the state.

(2) Al l  bid s  s h a ll  be s u b m i t t e d  in w r i t i n g  and s h a ll  be 

o p e n e d  at the same time and in the p r e s e n c e  of those e x h i b­

itors, or their agents, w h o  s u b m i t t e d  bids  and wh o  a t t e n d  the 

bi d  opening.

(3) I m m e d i a t e l y  u p o n  b e i n g  opened, the bid s  snail be s u b­

jec t  to e x a m i n a t i o n  by the exhibi t o r s ,  or their agents, w h o  

s u b m i t t e d  bids, and w h o  are p r e s e n t at the opening. W i t h i n  

ten b u s i n e s s  days a f t e r  the bids are opened, the d i s t r i b u t o r  

s h a l l  n o t i f y  each e x h i b i t o r  w h o  s u b m i t t e d  a bid ei th e r  the 

nam e of the w i n n i n g  b i d d e r  or the fact that eac h  bid sub m it t e d  

w a s  an u n a c c e p t a b l e  bid.

(4) Once bids are s olicited, the d i s t r i b u t o r  s hall a ward 

the feature m o t i o n  p i c t u r e  onl y  by b i d d i n g  and ma y  solicit 

r e b i ds  if, but o n l y  if, each of the s u b m i t t e d  bids is an 

u n a c c e p t a b l e  bid.

(5) The right to p l a y  an y  feature m o t i o n  p i c t u r e  for w h i c h  

bid s are s o l i c i t e d  shall, un l e s s  all bids are r ej ected, be 

a w a r d e d  to the h i g h e s t  bid submitted.

Sect i o n  4.

If a n  e x h i b i t o r  n o t i f i e s  a d i s t r i b u t o r  that it w i s h e s  to submit bids 

for feat u r e  m o t i o n  p i c t u r e s  r el e a s e d  by that d i s t r i b u t o r  in a p a r t i c u l a r  

area of the s tate d e s i g n a t e d  bv the exhibitor, then the e x h i b i t o r  and all 

c o m p e t i n g  e x h i b i t o r s  s h a l l be s o l i c i t e d  for bids for the first or second 

runs of al l  m o t i o n  pi c t u r e s  to be r e l e as e d  by the d i s t r i b u t o r  in the 

d e s i g n a t e d  area.

Sect i o n  5.

The d i s t r i b u t o r ' s  j u d g m e n t  as to w h e t h e r  a bid is an " u n a c c e p t a b l e 

bid" or is the " h i gh e s t  bid" s h a l l  be c o n c l u s i v e  u n l e s s  no r e a so n a b l e  

p e r s o n  c o u l d h a v e  ma d e  that judgment.

-2-



Section 6.

V i o l a t i o n  —  C i v i l  suit —  At t o r n e y ' s  fees. A n y  p er s o n  a g g r i e v e d  

by a v i o l a t i o n  of this c h a p t e r  m a y  b r i n g  a civil a c t i o n  in s u p e r i o r  

court to e n j o i n  f u r t h e r  v i o l a t i o n s  or to reco v e r  damages, or both, toget h e r 

wit h the a c t u a l  r e a s o n a b l e  ex p e n s e s  i n c urred in b r i n g i n g  the suit and 

shall be e n t i t l e d  to a trial by j u r y  of every issue of fact ra i s e d  by the 

action. In any such action, the court shall award r e a s o n a b l e  attorneys' 

fees to the p r e v a i l i n g  party.

Section 7.

If an e x h i b i t o r  e s t a b l i s h e s  that a v i o l a t i o n  of this c h a p t e r  d e p r i v ed  

it of a feat u r e  m o t i o n  p i c t u r e  licen s e  w h i c h it sho u l d  o t h e r w i s e  h ave secured, 

the e x h i b i t o r  s h al l  be e n t i t l e d  to eit h e r  the a c t u a l  dama ge s  it s u f f e r e d  

by no t  o b t a i n i n g  the lice n se  or l iq u i d a t e d  dama g e s  e q u i v a l e n t  to twenty 

percent of the gross b o x  o f f i c e  r e c e i p t s  g e n e r a t e d  by the feat u r e  m o t i o n  

picture at the theatre to w h i c h  it was awarded, w h i c h e v e r  is greater.

Sect i o n  8.

In a d d i t i o n  to any other d a m a g e s  that m a y  hav e  b e e n  i n c u r r e d  on 

account of a v i o l a t i o n  of this chapter, and even if no a c t u a l  damag e s  

have be e n  incurred, if the v i o l a t i o n  is found to be intentional, a pe r s on  

a g g r i e ve d  m a y  r e c o v e r such p u n i t i v e  dama g e s  as are n e c e s s a r y  to d eter 

similar v i o l a t i o n s  in the future.

Sect i o n  9.

If a n y  p r o v i s i o n  or p o r t i o n of this act or its a p p l i c a t i o n  to any

p e r s on  or c i r c u m s t a n c e  is hel d  invalid, the r e m a i n d e r  of the act or the

a p p l i c a t i o n  of the p r o v i s i o n  or p o r t i o n  to o ther p e r s o n s  or c i r c u m s t a n c e s  

is not affected.

Sect i o n  10.

A  p u r p o r t e d  w a i v e r  of the ri g h t s  created by this c h a p t e r  is v o i d  and 

u n e n f o r c e a b l e  and the l a n g u a g e of this statute s hall be c o n s t r u e d  l i b e r a l l y  

to a c h i e v e  its purpose.

Section 11.

D e f i n it i o n s .  The d e f i n i t i o n s  con t a i ne d  in this s e c t i o n  a p p l y  t h r o u g h­

out this c h a p t e r  unless the cont ex t  clea r l y  r e q uires otherwise.

(1) "Bid" m e a n s  a w r i t t e n  or oral o f f e r  or p r o p o s a l  to buy

m a d e  by an e x h i b i t o r  to a d i s t r i b u t or  in r e s p o n s e  to an i n v i t­

ati o n  to bid for the license or right to e x h ib i t  a m o t i o n  

picture, the lice n se  s t a t i n g  the terms u n d e r  w h i c h  the e x h i b i t o r  

ag r e e s  to e x h i b i t  the m o t i o n  picture.
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(2) "Blind b i d d i n g "  m e a n s  the ex hi b i t o r ' s  b i d d i n g  or n e g o t­

iating for, or the e x h i b i t o r ' s  o f fe r i n g  or a g r e e i n g  to, terms 

for the license or right to exhibit a feature m o t i o n  pict u r e  

at a n y  time ei t h e r  be f o r e  the feature m o t i o n  p i c t u r e  has 

b e e n  trade s cr e e n e d  w i t h i n  the state or before the feature 

m o t i o n  p i c t u r e  ha s  b e e n  oth e r w i se  made a v a il a b l e  for v i e w i n g  

w i t h i n  the state by all exhibitors.

(3) "Blind s e l l i n g"  m e a n s  the p r a c t i c e  w h e r e b y  a d i s t r i b u t o r  

l i c enses a feature m o t i o n  picture before the e x h i b i t o r  is 

a f f o r d e d  an o p p o r t u n i t y  to v i e w  the feature m o t i o n  picture

by trade screening.

(4) " B u ying" or " s e l l i n g " of the right to exhi b i t  a feature 

m o t i o n  picture m e a n s  the lic e n si n g  of a theater to s h o w  the 

feature m o t i o n  p i c t u r e  for a certain nu m b e r  of days for a 

c e r t a i n  price.

(5) " D i s t r i b u t o r "  m e a n s  a person engaged in the b u s i n e s s  

of d i s t r i b u t i n g  or s u p p l y i n g  m ore than one feat u r e  m o t i o n  

p i c t u r e  per year co e x h i b i t o r s  by rental, sale, licensing, 

or o t h er  agreement.

(6) "E x hibit" or " e x h i b i t i o n "  means pl a y i n g  or s h o w i n g

a feature m o t i o n  pict u r e  to the public for an a d m i s s i o n  charge.

(7) " E x h i b i t o r "  m e a n s  a pe r s o n  in the b us i n e s s  of o p e r a t i n g  

one or m o r e  theaters in w h i c h  m o t i o n  p i c t u r e s  are e x h i bi t e d  

to the public.

(8) " F e a tu r e  m o t i o n  p i c t u r e "  m eans a m o t i o n  p i c t u r e  e x c e e d i n g  

s i x t y  m i n u t e s  in duration.

(9) " I n v i t a t i o n  to bid" m e a n s  a w r i t t e n  or ora l  s o l i c i t a t i o n  

or i n v i t a t i o n  by a d i s t r i b u t o r  to one or mor e  e x hi b i t o r s

to bid or n e g o t i a t e  for the license or right to e x h i b i t  a 

f e a t u r e  m o t i o n  picture.

(10) " L i c e n s i n g  A g r e e m e n t "  m e a n s  a contract, agreement, u n d e r­

sta n d i n g , o r  c o n d i t i o n  b e t w e e n  a d i s t r i b u t o r  a n d  an exh i b i to r  

r e l a t i n g  to the l i c e n s i n g  or e xh i b i t i o n  of a feature m o t i o n  

p i c t u r e  by the exhibitor.

(11) " P e rson" m e a n s  one or m o r e  individuals, firms, p a r t n e r­

ships, a s s o c i a t io n s ,  societies, trusts, o r g a n i z a t i on s ,  or 

c o r p o r a t i o n s .

(12) "Run" m ea n s  the c o n t i n u o u s e x h i b i t i o n  of a feat u r e  

m o t i o n  pict u r e  in a d e f i n e d  geog r a ph i c  area for a s p e c i f i c  

p e r i o d  of time. A  "first run" is the first e x h i b i t i o n  of the 

feat u r e  m o t i o n  p i c t u r e  in the defined area; a "second run"

is the se co n d  e x h i b ition; and "subseq u e n t  runs" are s ub s e q u e n t  

e x h i b i t o n s  a f t er  the se c o n d run. " E xclusive run" is a ru n  

limi t e d  to a single theater in a defined g e o g r a p h i c  area  and 

a " n o n e x cl u s i v e  run" is a run in more than one theater in a

-4-



(13) " T h e a t e r "  m e a n s  an e s t a b l i s h m e n t  in w h i c h  feature 

m o t i o n  p i c t u r e s  are r e g u l a r l y  e x hibited to the pu b li c  for 

an a d m i s s i o n  charge.

(14) "Trade s c r e e n i n g "  m e a n s  the e x h i b i t i o n  of a feature 

m o t i o n  picture, p r i o r  to its rele a s e  for p ub l i c  e x h i b i t i o n  

by a dis t r i b u t o r,  in the largest city w i t h i n  the state.

(15) " H i g h es t  b id" m e a n s  that bid for the r ight to play 

a film at a p a r t i c u l a r  thea t e r  at a p a r t i c u l a r  time that 

w o u l d  p r o b a b l y  g e n e r a t e  g r e a t e r  film r e n t a l  for the d i s t r i b­

uto r  than an y  c o m p e t i n g  bid for the sp e c i f i c  run in question.

(16) " U n a c c e p t a b l e  bid" m e a n s  a bid that is i nf e r i o r  to 

the lowest bid the d i s t r i b u t o r  has a c c e p t e d  or w o u l d  accept 

for the same type of ru n  of the same p i c t u r e  in an area 

h a v i n g  a p o p u l a t i o n  eqi.al to or great e r  than the p o p u l a t i o n  

of the area for w h i c h  the i n ferior bid wa s  made.

defined geographic area.
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646.831 T R A D E  R E G U L A T IO N S  A N D  P R A C T IC E S

questions asked of such person. Such advice may 
be given in confidence.

(2) Such person may refuse to answer any 
question on grounds of any constitutional or 
other legal right or privilege, ir rluding the privi­
lege against self-incrimination. Such person 
shall not otherwise refuse to answer any ques­
tion.

(3) If such person refuses to answer any 
question on grounds of the privilege against 
self-incrimination, his testimony may be com­
pelled by the same procedure as provided in ORS 
136.317.

(4) The antitrust investigator or investiga­
tors conducting the examination shall exclude 
from the place where examination is held all 
other persons except the person being examined, 
his counsel, the officer before whom the testimo­
ny is to be taken and any stenographer taking 
the testimony. [ 1977 c.729 §4)

6 4 6 .8 3 0  [Repealed by 1971 c.744 §27)

6 4 6 .8 3 1  Fee9 an d  m ileage fo r  pe rso n s 
tes tify in g . Any person appearing for oral 
examination pursuant to a demand served under 
ORS 846.750 shall be entitled to the same fees 
and mileage which are paid to witnesses in the 
circuit courts. (1977 c.729 §5)

6 4 6 .8 3 6  C onfiden tia l s ta tu s  o f  in v es ti­
g a tiv e  m ate ria l; use o f in fo rm a tio n  in 
o th e r p roceed ings. While in the possession of 
the Attorney General any documentary material, 
answers to interrogatories and transcripts of oral 
testimony shall be held in confidence and not 
disciosed to any person except the person pro­
viding such material or answers, his representa­
tive or attorney and persons employed by the 
Attorney General. Any such material or answers 
may, however, be used in any case or proceeding 
before a court or administrative agency or dis­
closed to any committee or subcommittee of the 
Legislative Assembly in such manner and for 
such purposes as the Attorney General deems 
appropriate. [1977 c.729 §6]

6 4 6 .8 4 0  [Repealed by 1971 c.744 §27|

M IS C E L L A N E O U S

6 4 6 .8 6 0  T a m p erin g  w ith  odom eter 
p ro h ib ited . (1) No person shall advertise for 
sale, sell, use or install on any part of a motor 
vehicle or on any odometer in a motor vehicle 
any device which causes the odometer to register 
any mileage other than the true mileage driven. 
For the purposes of this subsection the true 
mileage driven is that mileage driven by the

vehicle as registered by the odometer within the 
manufacturer’s designed tolerance.

(2) No person shall with the intent to de­
fraud operate a motor vehicle on any street or 
highway knowing that the odometer of such 
vehicle is disconnected or nonfunctional.

(3) No person shall replace, disconnect, turn 
back or reset the odometer of any motor vehicle 
with the intent to reduce the number of miles 
indicated on the odometer gauge.

(4) This section does not apply to the dis­
connecting of the odometer of a new motor 
vehicle being driven from the premises of a 
manufacturer, distributor or dealer to the prem­
ises of another manufacturer, distributor or 
dealer, incident to the sale of the motor vehicle. 
[1969 c.395 §1]

6 4 6 .8 7 0  D e liv e ry  o f unrequested haz­
ard o u s  substances p ro h ib ited . No person 
shall deliver, or cause to be delivered, any haz­
ardous substance, as defined in ORS 453.005 (7), 
to any residential premises without the prior 
consent of any occupant of such premises. 11973 
c.456 §2)

6 4 6 .8 7 5  D isp lay  o f m o to r vehicle fuel 
p rice s  re q u ire d . (1) A person who operates a 
service station, business or other place for the 
purpose of retailing and delivering gasoline, 
diesel or other fuel into the tanks of motor vehi­
cles must display the prices charged for the sale 
of gasoline, diesel or other fuel in compliance 
with this section. To be in compliance with this 
section, if there is a sign displayed, the display 
must:

(a) Show the price per unit of measurement 
and the unit of measurement a t which the per­
son sells the fuel; and

(b) Show the same price per unit and the 
unit on any sign as that indicated on any dis­
pensing device used for delivering the fuel into 
the tanks of motor vehicles.

(2) A person violating this section commits a 
Class C misdemeanor. (1981 c.807 §1)

6 4 6 .8 8 0  D iesel fuel sales; p r ic e  d is­
c rim in a tio n . (1) No person operating a service 
station selling to the public a t retail diesel fuel, 
where delivery is regularly made into a receptacle 
on a vehicle from which receptacle the fiiel is 
supplied to propel the vehicle, shall refuse to sell 
and deliver any quantity of such fuel to any 
vehicle during regular business hours, upon 
demand and tender of the posted price plus any 
applicable tax for such fuel delivered, subject to a 
rationing policy established by state or federal 
statute or regulation.
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(2) A price differential or method of delivery 
designed to . discriminate against or discourage 
purchases by vehicles of small fuel capacity is 
prohibited. However, a reasonable discount or 
differential based upon quantity of delivery shall 
n o t  be considered discriminatory. [1977 c.429 §io|

6 4 6 .8 9 0  Sale  o f r ig h ts  by d is tr ib u to r  
lo exh ib it m otion p ic tu re  w ith o u t f ir s t  
giving e x h ib ito r  o p p o rtu n ity  to v iew  m o­
rion p ic tu re  p ro h ib ited ; a tto rn e y  fees. (1) 
\s used in this section:

(a) “Distributor” means any person engaged 
u\ the business of distributing or supplying 
motion pictures to exhibitors by rental, sales, 
license or any other agreement to sell rights to 
e xhibit a motion picture.

(b) “Exhibitor" means any person engaged in 
: he business of operating one oi more theaters in 
which motion pictures are exhibited to the pub­
lic for a charge.

(c) “Market” means any geographical area in 
’his state for which a distributor solicits exhibi­
tors to compete, by bidding or other negotia- 
• ions, for the rights to exhibit a motion picture.

(2) No distributor shall sell rights to exhibit 
i motion picture in this state unless each exhibi- 
or solicited by the distributor for an offer to 

-.•xhibit the motion picture is first allowed a 
■•'•asonable opportunity to view the motion pic- 
’ure within the state. Any waiver of this subsec- 
I ion is void and unenforceable.

(3) Nothing in this section applies to any 
lorm of solicitation of offers for, negotiation 
uncerning or sale of rights to exhibit a motion

picture:
la) That has been exhibited in this state 

i’Mibre October 3, 1979.
lb) In a market where the motion picture 

’ ’■.is been exhibited for one week or more.

(c) T hat is 60 minutes or less in length.

(4) An exhibitor may enforce this section by 
bringing an action in the appropriate court of 
this state. In enforcing this section a court may:

(a) Issue an injunction to prohibit violation 
of this section; and

(b) Award an exhibitor any actual damages 
aris <? from violation of this section.

to) In any suit under subsection (4) of this 
section, the court shall award reasonable attor­
ney fees a t trial and on appeal to the prevailing 
party. [1979 c.254 §1: 1981 c.897 §84)

P E N A L T IE S

6 4 6 .9 9 0  P e n a ltie s . (1) Each violation of 
any of the provisions of ORS 646.010 to 646.180 
by any person, firm or corporation, whether as 
principal, agent, officer or director, for himself or 
itself, or for another person, or for any firm or 
corporation, is punishable, upon conviction, by a 
fine of not less than $100 nor more than $500, or 
by imprisonment in the county jail not exceeding 
six months, or by both.

(2) Violation of ORS 646.860 is a misde­
meanor.

(3) Violation of ORS 646.725 or 646.730 is a 
Class A misdemeanor. ( A m e n d e d  by 1953 c .3 9 l §2; 
1967 c.144 §2: 1967 c.599 §4; s u b s e c t io n  (8) e n a c te d  as 1969 
c.395 §2: 1971 c.744 §24; 1975 c.255 §15; s u b s e c t io n  (3) 
e n a c te d  a s  1975 c.255 §16 (1))

6 4 6 .9 9 2  P e n a lty  fo r  u n law fu l deliv­
e ry  o f h azard o u s  substances. Violation of 
ORS 646.870 is a Class A misdemeanor. [1973 
c.456 §3)
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19.58.010 b u s in e s s  r e g u l a t io n s

CHAPTER 19.58—MOTION PICTURE FAIR 
COMPETITION ACT

S e c t i o n !
19.68.010 P u r p o s e .  
l t .S8 .020  D e f i n i t i o n * .
19.58.030 U l l n d  b i d d i n g  o r  b l i n d  g e l l i n g  

p r o h i b i t e d — T r a d e  a c r e e n l n g  
r e q u i r e d — N o t i c e .

S ec t i o n *
l t .E8 .040 S o l i c i t a t i o n  o f  l i l d * .
1J.SI .050 V i o l a t i o n — C i v i l  a u l t — A t t o r ­

n e y * '  f e e * .  
l t .B8 .900 S h o r t  t i t l e .
JJ.58.90S S e v e r a b i l i t y — 1979 e x . *  c  *9.

C J S  T h e a t e r *  a n d  S h o w *  | |  4 t o  I S .
K e y  N u m b e r  U l g e i t a :  T h e a t e r *  a n d  S h o w *  ® = o l .

19.58.010 Purpose
T he purpose o f  th is  chapter Is to estuhllsh fa ir  and open procedures for  

bidding and negotiation  for the right to exh ib it motion pictures In the sta te  
In order to prevent unfair and deceptive acts or practices and unreasonable  
restra in ts o f  trade In the business o f motion picture d istribution and exh ib i­
tion w ithin  the s t H t e :  to promote fa ir  and effective  com|*eMtlon In that  
bualness; and to Insure thsl exhibitors have the opportunity to v iew  a m o­
tion picture and knnw Its contents before com m itting them selves to exh ib it­
ing the m otion p icture In their com munities.
[Enacted L aw * 1st E x  Kess 1979.ch 29 I 1.|

19.58.020 Definitions
T he d efin ition s contained In th is Reel Ion Hpply throughout th is chapter  

unless the context clenrly requires otherwise.
(1) "Bid" m eans a w ritten or oral offer or proposnl to liny mnde by Hn 

exh ib itor  to n d istributor lr response to an Invitation to hid for the license  
or righ t to exh ib it a m otion picture, the license s la tin g  the terms under which  
the exh ib itor  agrees to  exhibit the motion plctir-j.

(2) "Blind bidding" menu- the exhibitor’s bidding or negotiating for, or  
the exh ib itor's offering  or agreeing to, term s for the license or right to exh ib it  
u fea tu re  motion picture at any tim e either liefore the feature motion picture  
has been trade screened within the stn le  or before the feature motion picture  
has been otherw ise m ade available for view ing w ithin  the state  By nil ex h ib ­
itors.

(3) “Blind selling" m eans the practice whereby a d istributor licenses n 
featu re m otion picture before the exhibitor Is afforded an opportunity to 
vl-tv the featu re m otion picture by tradcf screening.

(4) “Buying" or "selling” of the right to exh ib it a 'fen tu re  motion picture  
menna th e  licensing o f  n theater to show the feature motion picture for  a 
certain  number o f  days for n certain price.

(5) "D istributor" m eans a jierson engaginl In the business o f  d istributing  
or supplying more than one fenture motion picture per year to exh ib itors  
by rental, Bale, licensing, or other agreement.

(0) "Exhibit" or "exhibition" m eans pluylng or show ing a feature m otion  
picture to the public for an admission chnrge.

(7) "Exhibitor" m oans a person In the business o f operating one or m ore 
theaters In w hich m otion pictures arc exhibited to the public.

(8) "Feature m otion picture” m eans a motion picture exceeding s ix ty  
m inutes In duration.

(9) "Invltntlon to bid" means a written or orel so licitation  or Invitation  
by a d istributor to one or more exhibitors to bid or n egotiate  for tbe license  
or right to exh ib it a featu re motion picture.

BUSINESS REGULATIONS 19.58.040
(10) "I.lcensing agreem ent" m eans a contract, agreem ent, understanding, 

or condition betw een n d istributor and an exhibitor relating to  th e  licensing  
or exh ib ition  o f a fenture m otion picture by the exhibitor.

(11) "I’erson" m eans one or m ore Individuals, firm s, partnersh ips, associa ­
tions, societies, tru sts , organizations, or corporations.

(12) "Bun" m eans the continuous exhibition  of a feature m otion picture In 
a defined geographic area for a specified period o f tim e. A “f ir s t  run" Is 
the first exh ib ition  o f  the feature motion picture In the defined  a r ea ; a "sec­
ond run" Is the second ex h ib itio n ; and "subsequent runs” arc subsequent 
exh ib ition s a fter  th e  second run. "E xclusive run" Is n run lim ited  to  a 
sing le  theater in a defined  geographic Rrea and a "nonexclusive run” Is a 
run In m ore than one thenter In a defined geographic nrea.

(13) “T henler" m eans an estab lishm ent In which fenture m otion p ictures 
are rrgulnrly exh ib ited  to tbe public for an admission chnrge. ■

(14| “Trade screening" m entis the exhibition of a feature m otion picture, 
prior to Its release for public exh ib ition  by a distributor. In th e  largest c ity  
w ith in  thp state , w hich Is open to all exhibitors from whom tbe d istr ibutor  
Intends to solicit, b id s or w ith whom  tbe distributor Intends to n egotia te  for  
tbe license or right to exh ib it tbe featu re motion picture.
I Enacted L aw s 1st E x  S ess 1970 eh 29 J 2.|

19.58.030 Blind bidding or blind selling prohibited—Trade screen­
ing required—Notice

(1) Tin* buying or sellin g  of the right to .-•xhlbit a feature m otion picture  
by blind bidding or blind sellin g  Is prohibited within the stn le .

(21 No bids nmy lie 1'eturnnhlc, no negotiations for tbe exh ib ition  or. l i ­
censing (-f a m otion ,-iletnie m ay tnke place, and no license agreem ent or any 
o f  Its term s m ay Ik* ngreed upon, for tbe exhibition of n featu re motion  
picture w ith in  the s la te  liefore tbe feature motion picture h a s  e ith er  liern 
trnde screened or oth erw ise  mntle available for ilew in g  by nil exh ib itors  
w ith in  the sta te .

(3) A distributor sh a ll provide .relsnnnldc and uniform notice o f the trade  
screening o f fenture m otion pictures to those exhibitors w ith in  tbe atnte from  
whom  bids w ill be so licited  or w ith  whom negollntlnns w ill 1m* conducted for 
the license or right to exh ib it the feature motion picture.

(4) A purported w n lv er  o f thp prohibition In this chapter ngn lnst blind 
bidding or blind se llin g  Is void nnd unenforce,able.
[E nacted I.nw s 1st E x  S ess 1979 ch 29 S 3 .|

19.58.040 Solicitation of bids
I f  bids are so licited  from  exh ib itors for the licensing o f  a fenture m otion  

picture w ithin  the sta te , then:
(1) The Invltntlon to bid sh a ll sp ecify: (a) W hether the run for w hich the 

bid Is being solicited  Is n first, second, or subsequent ‘r u n ; w h eth er tbe run 
Is an exclusive  or non exclusive  run; und, the geographic area for the run; 
(b) tbe nnmos of nil ex h ib ito rs w ho nre being solicited; (C) the dnte  hw! hour  
the Invitation to bid e x p ire s;  and (d) the tim e, dale, end locntlon , Including  
tbe nddress, w here the bids w ill be opened, which shall be w ith in  the stnte.

(2) A ll bids shall be subm itted  In w ritin g  and shall be opened nt the sam e  
tim e ami In the presence o f  those exhibitors, or their ngents, w h o subm itted  
bids and who nttend the bid opening.

(3) Im m ediately upon being ojiened, the bids shnll be su b ject to ex a m in a ­
tion by the exhib itors, or their agents, who subm itted bids, nnd xvbo are

T 19 f 19 32 io End) lo 22 Wash Code— 2 9 5
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19.58.040 BUSINESS REGULATIONS
preRcnt at the opening. W ithin ten business days a fter  the bids are opened, 
the d istributor shall notify each exhibitor w ho subm itted a bid either the 
nam e o f  the w inning bidder or the fact tbnt none of the bids were acceptable.

(4) Once bids are solicited, the d istributor sh a ll license the feature m otion  
picture only by bidding nnd m ay so lic it reblds If none o f the submitted bids 
are acceptable.
(E nacted L aw s 1st E x Sess 1079 ch 29 5 4.]

1 9 .5 8 .0 5 0  V io la t io n — C iv il s u i t — A t t o r n e y s ’ fc e B
A ny person aggrieved by n vlolntlon o f th is  chapter mny bring a c iv il 

action  In superior court to enjoin further v io lations or to recover the nctual 
dam ages sustained, or both, together w ith  the costR o f the ault. In nny such  
nction, the court shall award reasonable attorneys' fees to the prevailing  
party.
[E nacted L aw s 1st Ex S ess 1979 ch 26 g 5.)

1 9 .5 8 .9 0 0  S h o r t  t i t le

T h is  chapter m ay Ik? known nnd cited as the W ashington motion picture 
fa ir  com|>ctltlon uct.
[E nacted Law s 1st Ex S ess 1979 ch 29 J 6.)

1 9 .5 8 .9 0 5  S e v e r a b i l i t y — 1979 e x .s .  c  29

If  any provision of th is act or Its nppllcntlon to nny person or clrcum slnnce 
Is held Invalid, the remnlnder of the net or the application or the provision 
to other persons or circum stances Is not nffectod.
[E nncted L aw s 1st Ex Kcss 1970 ch 29 £ 8.[

C H A P TER  19.60— PAWN B R O K E R S AND SECO N D­
HAND D E A L E R S

1 9 .6 0 .0 1 0  " P a w n  b r o k e r ” — D e f in e d — P u r c h a s e r s  o f  p r e c io u s  m e ta ls
(1) E very  person engaged, In whole or In pnrt. In the hnslnesa of loaning 

m oney on the security  of pledges, deposits or conditional sn les o f personal 
projwrty, ahall be deemed to Ik> a pawnbroker.

(2) E very |>crson engage* In whole or In part In the business o f purchasing  
precious m eta ls In n place other than a plnce o f  business where precious m etals 
are ord inarily  and custom arily purchased shall be deem ed to la- n pawnbroker 
doing b u s l n e R S  In n  first c la ss  c ity: I ’rnv id cd , T bnt any roiiort reipilred to be 
furn ished  to  t h e  ch ief o f police shall be furnished to  the county sh er iff In thp 
absence o f  a ch ief o f  police.
[Am ended by Law s 1981 ch 279 |  3.]

1 9 .6 0 .0 5 0  R e te n t io n  o f  p r o p e r ty
W h e r e  p a w nb r o k e r  r e c o g n i z e s  l l l l c  In 

r i g h t f u l  o w n e r  to p r o p e r l y  w h i c h  had 
been s t o l e n  and r e f u s e s  l o  r e t u r n  p r o p ­
e r t y  u n l e s s  pawn  fee I s  f i r s t  pai d,  a f ­
f i r m a t i v e  d e f e n s e  of  " g o o d  f a i th  c l a i m 
o f  t i t l e "  I s  I nappl i cab l e  In p r o s e c u t i on  of  
p a w n b r o k e r  u n d e r  the f t  o r d i n a n ce .  C i t y  
o f  S e a t t l e  v  S h e ph e r d  (1980) 93 W n  2d 

, 1 8 ) .  ( 1 3  P2d  1 1 68 .

W h e r e  pawnbr oke r ! *  acqu i r ed  pawned 
p r op e r t y  w i t h o u t  k n o wl ed g e  It w a s  nto- 
l e n  and w e r e  u n w i l l i n g  to  r e turn  
pawn e d  p r o p e r t y  to t h e i r  r i g h t f u l  own ­
e r s .  s u c h  - o n d u c t  a m o un t ed  l o  I n r ce ny  
b y  c o n v e r s i o n ,  a s  to  w h i c h  c o nduc t  
the f t  o r d i n a n c e ,  u n d e r  w h i c h  p a w n br o ­
k e r s  w e r e  c h ar g e d  w i t h  t h e f t  f o r  a l l e g­
ed l y  h av i n g  " o b t a i n e d  o r  e x e r t e d  unau-

1IUS1NESS REGULATIONS 19.62.010
I h o r l z e d  c o n t r o l  o v e r  t h e  p r o p e r t y  o f  an-  s ta n d a r d s  for  a d j ud i ca t i on .  C i t y  o f  Se-
o t h e r  . . p r ov i d e d  f a i r  not i ce  a t l l e  v  She ph e r d  (1980) 93 W n  2d 8$) .
o f  p r o s c r i b e d  c o n d u c t  and  a s c e r t a i n a b l e  613 f ’ 2d 1 1 58 .

1 9 .6 0 .0 6 2  A t to r n e y  f e e s  in  a c t io n  to  r e c o v e r  p o s se s s io n
W henever the ow ner o f  sto len  goods locates said stolen goods In the i>os- 

sesslon o f n pawnbroker or second-hand dealer, and brings an action  to re­
cover ]K>ssession, Including proceedings pursuant to  chapters 7.6-1 nnd 3 2 . 2 8  

IlCW, the owner shall be entitled  to reasonable attorney fees nnd co sts  In 
connection w ith  said action .
[AddyjLUy L aw s 1st E x  S ess 1979 ch 41 5 1.1 

C J S  P a w n b r o k e r s  | |  8 l o  12 .
K e y  N u m b e r  D i g e s t s :  . C o n s u m e r  C r e d i t  © = 7 .

1 9 .6 0 .0 6 3  P e n a lt y

L n r c c n y — n e c r t v l n g  s t o l e n  p r o p e r t y :  I l C W  A  9A.66.U0-9A.56. I 70.
O b s t r u c t i n g  J u s t i c e :  H C W A  C h a p t e r s  9A. 72 and 9A.76.

P r o s e c u t i o n  o f  p a w n b r o k e r  u n d e r  A s  agai n s t  t rue o w n e r ,  p a w n b r o k e r
t h e f t  o r d i n a n c e  d i d not  v l o l n l c  d u e  pr o-  a c q u i r e s  no  r i ght '  til r e ta i n  p o s s e s s i o n ,
c e s s  by  r e q u i r i n g  d e f e n d a n t ,  u n d e r  r i s k  a s  s e c u r i t y  for  loan,  o f  a r t i c l e  pa wn e d
of  c r i m i n a l  p r o s e c u t i o n ,  t o  r e l l n u u l s h  w l t h o u l  knowl edge,  c o n s e n t  o r  a u t h o r i t y
pr ope r t y  In h i s  p o s s e s s i o n  w i t h o u t  p r i o r  o f  owne r .  C i ty  of  I t e a l l l r  v  S h e p h e r d
d e t e r m i n a t i o n  o f  o w n e r s h i p  w h e r e  e l l y  (1980) 93 W n  2d 861 ,  8 1 3  f ' 2d 1 1 5 8 .
w a s  r e o u l r c d  to pr ove  that  c l a i m a n t  w a s  T r u e  o w n e r  I s  ent i t l ed to  p o s s e s s i o n  o f
o w n e r  o f  p r op e r t y  and th at  d e f e n d a n t  c h a t t e l  pawned by u n au t h o r i z e d  p a w n o r
k n e w  sa i d  c l a i m a n t  w a s  o w n e r .  C i t y  of  w i t ho u t  repay i ng p a w n b r o k e r  a m o u n t
S ea t t l e  v S h e p h e r d  (198(1) 93 W n  2d 861 .  advanced by h i m to p a w n o r .  C i t y  <>r
6 13 P2d 1 1 58 .  “  S ea t t l e  V Shepherd ( 19MI)  93 W n  2d SCI .

61 3  T 2d  1 1 58 .

1 9 .6 0 .0 6 4  O w n e r  o f  s t o l e n  g o o d s  e n t i t le d  lo  a tto rn ey  f e e s  n n d  c o s t s  
w h e n  r e q u ir e d  to  b r in g  n c t io n  fo r  reco v ery  ( R e p e a le d ]

Re pe a l ed  by  U w s  I at K,x t ? e s s  1979 r l i  41 5 2.

L a t e :  e n a c t m e n t ,  aec I t O W A  11 1 .C2.062.

C H A P TER  19.62— P R O P E R TY  S A L E S  AND LO A N S—  
D O CU M EN T OR IN ST R U M E N T  PREPA RA TIO N

S e c t i o n s  S e c t i o n s
19.62.010 P r e pa r a t i o n  o f  d o c u m e n t s  f o r  19.62.020 S tandar d of enr e .

p r o p e r l y  s n l e s  o r  l o n n  by  19.62.900 Seve r ab i l i ty— 1979 e x . a .  c  107.  
*• c e r t a i n  p e r s o n s  o r  e n t i t l e s —

W h e n .

1 9 .6 2 .0 1 0  P r e p a r a t io n  o f  d o c u m e n ts  fo r  p r o p e r ty  s a le s  or  lo a n s  by
c e r ta in  p e r s o n s  o r  c n t i t ic p — W h en  

T he fo llow ing Individuals, Tlrms, nssoclnth ns, partnerships, or corporations:
(1) A ny jierson or entity  d o in g  business under the laws of tills  s ta te  or tbe 

United S ln te s rclntlng to banks, tru st eonijionius, bnnk holding eom pnnits  
and their a ffilia tes , m iitunl sa v in g s  hanks, Ravings nnd loan nssocln tlon s, 
credit unions, insurance com panies, t it le  instiranre eomjmnles nnd their  duly  
authorized agents exclusively  enguged in the title  Insurance business, fed era lly  
approved agencies or lending In stitu tion s under the National H ousing A ct 2; 
or

27
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1 AN ACT Relating to the exhibition of sotion pictures; Anil xddin.j 

j new cnA p in r to Title 19 DCS, 

p c  i t  e n a c t e d  o r  t h e  l e g i s l a t u r e  u r  t h e  i » t a t e *  o k  k a s i i x v s t o u :

l;Ĉ _jCCJiON̂  Section. 1. The }-urpose of this chapter ic 

to vstaolish i. tic And open procedure* for bidding *nj

n e g o t i a t i o n  f o r  t h e  r i g n t  t o  e x h i b i t  n c t i o n  p i c t u r e s  1 l  t h e  

s t a t e  i n  o r d e r  t o  p r e v e n t  u n f a i r  and d e c e p t i v e  a c t s  o r  p r a c t i c e s  

and  u n r e a s o n a b l e  r e s t r a i n t s  o f  t r a d e  i n  t h e  b u s i n e s s  o f  c s t i o n  

p i c t u r e  d i s t r i b u t i o n  a n d  e x h i b i t i o n  w i t h i n  t h e  s t i l e ;  t o  p r o r o ’. e  

f a i r  and e f f e c t i v e  c o n p e l i l i o u  i s  t l . a t  b u s i n e s s ;  t n d  t o  i n s u r e  

t h a t  e x h i b i t o r s  h a v e  t h e  o p p o r t u n i t y  t o  ' l e v  a s d t i o n  p i c t u r e  

I T  and i a o »  i t s  c o n t e n t s  h c f c r c  c o n o i t t i o g  t h c a s e l v e s  t o  e x h i b i t i n ' )  

1 3  t h e  s o t i o n  p i c t u r e  i n  t h e i r  c o o s u n i t i e s .

h L - _ S c C T M i i  b e e .  2. T h e  d e f  i  n i  l i o n s ' c o n t  a i n e t l  i n  i b i s

9
s e c t i o n  a p p l y  t h r o u g h o u t  t h i s  c h a p t e r  u n l e s s  t h e  c o n t e x t  c l e a r l y  

r e q u i r e s  o t n c c v i s e .  '  *

( 1 )  " b i o 1'  n a a n s  a w r i t t e n  o r  o u l  o f f e r  o r  p r o p o s a l  t o  

1 U o u y  c a d e  'ey an e x h i b i t o r  t c  a d i s t c i c u t c r  i n  r e s p o n s e  t o  an 

1 9  i o v i t d t i o a  t o  b i d  f o r  t h e  l i c e n s e  o r  r i g h t  t o  e x h i b i t  a n o t i o n  

23 p i c t u r e ,  t h e  l i c e n c e  s t a t i n g  t h e  t v r a s  u n d e r  w h i c h  t h e  e x h i b i t o r  

T l  a g r e e s  t o  c r n i b x t  t h e  o o l i o a  p i c t u r e .

(3)  " B l i n d  b i d d i n g "  o e a n s  t h e  e x h i b i t o r ' s  b i d d i n g  o r

9 

10 
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16  

1 7

10 d i s t r i u u i o r  l i c e n s e s f e a t u r e  o o t i c n  p i c t u i -  
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3 3  n e g o t i a t i n g  l o r ,  at  H i e  e x h i b i t o r ' *  c l l e r i n g  o r  a - j r e e i i i j  t o ,  

Tu t e r e s  t o r  t h e  l i c e n s e  o r  r i g h t  t o  c x n i £ w  a f i x t u r e  n o t i o n  

1 5  p i c t u r e  at  a n y  t i n e  e i t h e r  b e f o r e  t h e  ( i n u r e  o o i i o n  p i c t u r e  h x s  

26 b e e n  I r x J o  s c r e e -  -I w i t h i n  t h e  s t a t e  o r  b e f o r e  l h a  f e a t u r e  

3 7  o o i i o n  p i c t u r e  h a s  b e e n  o t h e r w i s e  o a d e  a v a i l a b l e  f u r  v i e w i n g  

To v i i m n  t h e  s t a t e  b y  a l l  e x h i b i t o r s .

•‘ 9 ( J )  " B l u n t  s e l l i n g "  o e a n s  t h e  p r a c t i c e  w h e r e b y  a

t h i : 2fi
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e x h i b i t o r  i s  a f f o r d e d  an c p p o r L u n i l y  t c  v i e w  t!.«- I V a t u r e  n o t i o n  2 -

p i c t u r e  b y  t r a d e  s c r e e n i n g .  j  J

(ti ) “ B u y i n g "  o r  " s e l l i n g  o f  t h e  e i g h t  t o  e x h i b i t  a J  =

f e a t u r e  n o t i o n  p i c t u r e  r c a n s  I l i a  l i c e n s i n g  o f  « t h e a t e r  t o  s h o e  3 ^

t h e  f e a t u r e  s o t i o n  p i c t u r e  f o r  a c e r t a i n  b i i o t e r  o f  d a y s  f o r  a 3

c e r t a i n  p r i c e .  ’ j

( 5 )  " D i s t r i b u t o r "  s e a n s  u p e r s o n  e n g a g e d  m  t h e  b u s i n e s s  * 3  ’ 

o f  d i s t r i b u t i n g  o r  s u p p l y i n g  c o r e  / b a n  o n e  f e a t u r e  o o t i a n  3  ]

p i c t u r e  p e r  y e a r  t o  e x h i b i t o r s  by  r e n t a l ,  s a l e ,  l i c e n s i n g " ,  o r  J  '

o t h e r  a g r e e m e n t .  j  ’

( 6)  " t x h i J i i t "  o r  " e x h i b i t i o n "  s c a n s  p l a y i n g  o r  . s h o w i n g  a 1  *.

f e a t u r e  o o l x o s  p i c t u r e  t o  t h e  p u b l i c  f o r  an a d c i s s i o n  c h a r g e .  3

( 7 )  " e x h i b i t o r "  c e a u s  a p e r s o n  i n  t b e  b u s i n e s s  o f  3i

o p e r a t i n g  o o e  o r  c o r e  t h e a t e r s  i n  w h i c h  n o t i o n  p i c t u r e s  a r c  V

e x h i b i t e d  I t ,  t h e  p u b l i c .  .  ‘ 3 '

(H) ' T c a t u r u  a c t i o n  p i c t u r e "  s c a n s  a o o t i o n  p i c t u r e  bf

e x c e e d i n g  s i x t y  o i n u t c  i n  a e r a t i o n .  6 1
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CAPRI THEATRE CORPORATION

C C I
C A P R I  - C O N S O L I D A T E D  I N D U S T R I E S
THEATRICAL & ENTERTAINMENT MEDIA DIVISION

POST OFFICE HOX 113:1 - ANTHOKAIiE. ALASKA 09510-01133 
PHONE 10071 243-12-44

March 17, 1986

Patrick M. Rodey 
Senator
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Pat:

This week you will be hearing House Bill 551 dealing with the Fair 
Motion Picture Trade Act.

I would like to encourage your support for this bill as it will 
be most important to small independent theatre operators in the years 
to come.

Competition between theatre operators will increase with more and 
more outside companies investing in Alaska, this bill will prjtect 
all operators by making sure that bids are opened in front of all 
of the interested parties and the conseguences can be reviewed by 
s a m e .

This bill should also make it possible for theatre operators to know 
what they are buying before they make a bid.

Being a small operator myself, I can assure you this is the only way 
theatres of my caliber will continue to exist in the future.

Thank you for your time and consideration in support of House bill 
551 .

Sincerely yours,

Vice-president
Capri Theatre Corporation

RT/

xc: Mitch Gravo



1907)586-3634 222 Front Street • Penthouse Suite 600 • Juneau. Alaska 99801

February 6 , 1986

The Honorable Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: Senate Bill No. 363

Dear Chairman:

As you may be aware, there has been a bill introduced through the 
Senate Judiciary Committee relating to "motion picture fair compe­
tition." We would sincerely appreciate your effort in opposing 
any such legislation for the procurement of motion picture product 
in the State of Alaska.

Senate Bill No. 363 appears, at face value, to protect the small, 
independent motion picture exhibitor from the large producers and 
distributors. In reality, it allows the largest mot i o n  picture 
exhibitor, who has the "financial capability," of literally putting 
the smaller, independent exhibitor out of business. This, in fact, 
has been done and is a matter of record by the party that has r e­
quested this legislation.

Our family has been in business in Alaska for 89 years -- since 
the time that my grandfather traveled throughout Alaska with his 
motion picture machine. We have survived competition at various 
times throughout those years. We would like to continue living 
in Alaska and doing business in Alaska. The bill before the Senate, 
if passed, would most certainly be the demise of four generation's 
lifetime commitments.

We have discussed Senate Bill No. 363 with all of the other inde­
pendent exhibitors in the State of Alaska. They also oppose this 
legislation and are aware of its consequences.

C oliseum  Twin Theatre
405 Mistion Street 

Ketchikan. Alaska 99901 
Phone: (90/'225-2294

C oliseum  T w in Theatre
315 Lincoln Street 

Sitka. Alaska 99835 
Phone: (9071 747-6920

Glacier Cinem a 1 Sc 2
9091 Cinema Drive 

Juneau, Alaska 9980! 
Phone: (9071 789-9191

20th  C entury T w in
222 Front Street 

Juneau. Alaska 99801 
Phone.- (9071 586-4055

For your information, I am enclosing copies of letters, as well as 
a Position Paper regarding the above referenced bill. If I can be 
of further help to you in establishing our point, I wo u l d  be more 
than happy to meet w i t h  you at your

lank you for your attention to the

.D. Gross II 
President & General Manager



POSITION PAPER

In Opposition To State Regulation 
Of Motion Picture Licensing

Background

Motion pictures in Alaska, as in most ot her states, are 
licensed to theater owners either by bidding or by negotiated 
a g r e e m e n t s .  In n e g o t i a t i o n s ,  the d i s t r i b u t o r  s e e k s  the best 
price and terms for the rights to exhibit a movie, and is free to 
c o n s i d e r  all o t h e r  r e l e v a n t  f a c t o r s  to a s u c c e s s f u l  b u s i n e s s  
arrangement. In addition to price, the distributor may also take 
into account theater quality, maintenance, location, past 
performance, seating capacity, advertising, parking facilities, 
and o t h e r  factors w h i c h  c o n t r i b u t e  to a p l e a s u r a b l e  p u b l i c  
viewing experience.

Frequently, the theater owner previews the full length 
film in advance of negotiations. On occasion, and in particular 
w h e n  a film has a n u m b e r  of s p e c i a l  effects, f i l m  clips and 
descriptive materials are used in lieu of the full film preview. 
This process is termed advanced bidding and is sometimes called 
"blind bidding". For the Alaska market, film previews usually 
take place in Seattle or Portland, for the convenience of the 
theater chains which are headquartered there, and for the booking 
agents which handle most of the remainder of the 
independently-owned Alaskan theaters.

Alaska now has 52 theater screens in operation. 
Sixty-eight percent (35 screens) are owned by out-of-state 
chains; 15% (8 screens) by an Alaskan based chain; and 17% (9
screens) by other Alaskan independent owners. Tom Moyer 
Theatres, based in Portland, is the largest out-of-state owner 
with 24 screens in Anchorage and Fairbanks. Festival Enterprises 
from California owns 12 screens in Anchorage and Eagle River. 
Gross-Alaska Theatres, based in Juneau, owns 8 screens in Juneau, 
Sitka and Ketchikan. The remaining screens are small
independents located in Petersburg, Seward, Kodiak, Juneau and 
S o l d o t n a .

Issue

The Moyer Theatre chain has requested introduction of 
SB 363, which would for the first time establish State regulation 
of motion picture licensing. This legislation, which has 
provisions nearly identical to legislation being sought by Moyer 
Theatres in the State of Washington, would require that all films 
licenced in Alaska be first trade screened and that when 
requested by a theater owner, all licensing be on a sealed bid 
basis, with the highest numerical bid required to be accepted by 
the distributor without regard to the other factors cited a b o v e ,



While the proposed legislation has been portrayed a. 
beneficial to all theater owners, including the Alaskan based 
businesses, this is not the case. In reality, while purporting 
to fix problems which do not exist, the proposal favors the Moyer 
ch a i n  at the e x p e n s e  of o t h e r  owne r s .  Th is s p e c i a l  interest 
legislation should be viewed as a "Trojan Horse."

The Moyer chain is the tenth largest in the U.S., and 
therefore has the financial resources to outbid the other 
theaters in the short run, thus preventing them from getting the 
best films. It is a l s o  in an a g g r e s s i v e  t a k e - o v e r  posture, 
having offered to purchase many of the remaining Alaskan based 
theaters. Passage of the proposed legislation would facilitate 
this chain's drive to become a monopoly in Alaska.

While creating a competitive advantage for Moyer 
Theatres, the proposal creates disadvantages for other theater 
o w n e r s .  It w o u l d  s i g n i f i c a n t l y  raise the cost of p r e v i e w i n g  
films by requiring an unnecessary trade screening in Alaska. It 
eliminates the right to subsequent renegotiation of contracts 
where films do not generate as much revenue as anticipated. It 
prevents distributors from considering critical factors other 
than the highest monetary bid, which discourages high-quality 
theater operations, and it increases the potential for 
litigation, when most independent owners do not have the 
resources for expensive court fights as do the large chains like 
Moyer Theatres. It would also hurt the movie-going public by 
risking delay in the opening of films and increasing the cost of 
admission tickets.

Summary

The current unregulated environment for the motion 
picture business in Alaska has worked well since territorial days 
when Cap Lathrop and W. D. Gross first showed hand cranked moving 
pictures to frontier saloon patrons. The status quo is fair to 
both in-state and out-of-state distributors, booking agents, and 
theater owners. It has even allowed Moyer Theatres to dominate 
in the A n c h o r a g e  and F a i r b a n k s  m a r ket. Le t ' s  not sp e n d  time 
imposing unnecessary regulations on problems which do not exist.

Gross-Alaska Theaters
Juneau, Alaska (Juneau, Sitka, Ketchikan)

Festival Theaters (Anchorage Eagle River)
Walnut Creek, California

Motion Picture Association of America

Motion Picture Exhibitors Association (Northwest U.S.)

7 / r s / 5
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Hickel Investment Coi
KOX I0I7M  

ANCHOKACE. ALASKA W510-I700

ompany y*
e x e c u t i v e  omrts
T H O N E  < W )  r t - H M

January 3, 1986

Honorable Arliss Sturgulewski 
Alaska State Senator 
2957 Sheldon Jackson 
Anchorage, AK 99508

Dear Arliss:

It has come to my attention that there may be an effort by 
the Luxury Theatre chain to attempt to introduce legislation 
in this session that would force film distributors to accept 
the highest bids for their pictures from the exhibitors who 
are the theatre operators.

You should be aware that Festival Enterprises, Inc., an 
operator of several movie screens in the Anchorage area, 
opposes such legislation for the simple fact that it would 
interfere with the free market system, and in effect could 
result in price fixing and restraint of trade.

I would appreciate it if you would keep me abreast of any 
development that might result in this being proposed as 
legislation during this session.

Have a good new year, and a successful session.

^

Robert J. Hickel 
President

cc: Mr. Dick Jeha
Festival Enterprises

same letter sent to Senators Jan Faika, Tim Kelly & Rick Halford 
also Representatives Sam Gotten, H.A. Boucher, Virginia Collins £ 
Randy Phillips...
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19 53  N . W . K E A R N E Y  S T R E E T  
P O R T L A N D ,  O R E G O N  97209 

503/226-2735

December 31, 1985

Mr. D. Bruce Gardiner 
Motion Picture Exhibitors 
of Washington, Alaska & Northern Idaho 

1644 116th N. E.
Bellevue, WA 98004

Dear Bruce:

As a member of your organization with two theatres in the State 
of Washington, I am writing to express my concerns in the pro­
posed amendment to the Motion Pictures Fair Trades Act.

Moyer Theatres was founded in 1933 and has a total of 41 screens 
in Oregon and Washington. We are the No. 2 exhibitor in 
Portland, Oregon. We were nearly forced out of business and 
bankrupt by the No. 1 exhibitor three years ago because we were 
not able to bid enough money for pictures and our competitor was 
bidding sometimes as much as the picture would gross. During the 
period from 1975 to 1980 -»e were able to stay in business by 
several film companies chosing not to sell our competitor and 
selling us all their product without bidding. When we were 
forced to bid for their product, we were then put into the posi­
tion I have outlined above and were forced to make an out-of- 
court settlement in our Anti-Trust suit so that we could remain 
in business.

I have strong doubts that this legislation will help the small 
exhibitor. The small exhibitor could bfe very vulnerable to the 
large companies with their capital resources. The disbributor 
should be free in picking the best theatres for their product.
I think that each theatre has its own economic advantage over 
others whether it be size, location or different clientele that 
patronize the theatre. For example, action motion pictures do 
well in some theatres and d o n’t do well in others. I definitely 
do not think the legislature should try to regulate our industry.

Respectfully,

MOYER THEATRES

trarfy ”R
Pres i dent

LRM:bbs
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(907) 586-3634 222 Front Street • Penthouse Suite 600 • Juneau, Alaska 99801

February 4, 1986

Mr. Bruce G a r diner 
12040 98th N.E.
Kirkland, Wash i n g t o n  98034

Dear Mr. Gardiner:

This letter is to advise you that T o m  Moyer, who is the 
largest theatre owner in Alaska, has requested the introduction 
of Senate Bill 363 in the Alaska Legislature which would control 
the m o t i o n  p i c t u r e  l i c e n s i n g  p r a c t i c e s  of e x h i b i t o r s  in o u r  
State.

T h i s  b i l l  is i d e n t i c a l  to the b i l l  t h a t  he h a s  had 
introduced in the Washington Legislature. Where a theatre owner 
so requests, it would compel a distr i b u t o r  to award both first 
and second run pictures to the h i g h e s t  numerical bidder. 
Renegotiation of contracts for films which are less successful 
than anticipated is prohibited where bidding is used to license 
films.

This proposed legislation would eve n t u a l l y  allow Tom 
Moyer to monopolize the Alaska film industry, which he already 
dominates. V i r t u a l l y  all of the other e x h ibitors in Alaska are 
opposed to the legisl ation as we would be_ unable to compete on 
Tom Moyer's terms.

WDG: R S : s d / 1 . 5  2

C o liseu m  T w in  Theatre  
405 M ission Street 

Ketchikan, Alaska 99901 
Phone: (907) 725-2394

C o liseu m  T w in  Theatre  
315 Lincoln Street 

Sitka, Alaska 99835 
Phone: (907) 747-6920

G lacier C in e m a  1 &  2  
9091 G nem a Drive 

Juneau, Alaska 99801 
Phone: (907) 789-9191

2 0 th  C entury T w in  
222 Front Street 

Juneau. Alaska 99801 
Phone: (907)586-4055



Gross-Alaska, Inc. W.D. Gross II. President

' ‘Pioneering A laska  Since 18CP "

1907) 586-3634 222 Front Street • Penthouse Suite 600 • Juneau. Alaska 99801

February 6 , 1986

The Honorable Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: Senate Bill No. 363

Dear Chairman:

As you may be aware, there has been a bill introduced through the 
Senate Judiciary Committee relating to "motion picture fair compe­
tition." We would sincerely appreciate your effort in opposing 
any such legislation for the procurement of motion picture product 
in the State of Alaska.

Senate Bill No. 363 appears, at face value, to protect the small, 
independent motion picture exhibitor from the large producers and 
distributors. In reality, it allows the largest motion picture 
exhibitor, who has the "financial capability," of literally putting 
the smaller, independent exhibitor out of business. This, in fact, 
has been done and is a matter of record by the party that has r e­
quested this legislation.

Our family has been in business in Alaska for 89 years -- since 
the time that my grandfather traveled throughout Alaska with his 
motion picture machine. We have survived competition at various 
times throughout those years. We would like to continue living 
in Alaska and doing business in Alaska. The bill before the Senate, 
if passed, would most certainly be the demise of four generation's 
lifetime commitments.

We have discussed Senate Bill No. 363 with all of the other inde­
pendent exhibitors in the State of Alaska. They also oppose this 
legislation and are aware of its consequences.

.D. Gross II 
President & General Manager

For your information, I am enclosing copies of letters, as well as 
a Position Paper regarding the above referenced bill. If I can be 
of further help to you in establishing our point, I would be more 
than happy to meet with you at your

Thank you for your attention to the

C oliseum  Tw in Theatre
405 Mission Street 

Ketchikan. Alaska 99901 
Phone: (907)225-2294

C oliseum  T w in Theatre 
315 Lincoln Street 

Sitka, Alaska 99835 
Phone: (907) 747-6920

Glacier Cinem a 1 & 2
9091 Cinema Drive 

Juneau. Alaska 99801 
Phone: (907) 789-9191

20th  C entury Twin  
222 Front Street 

Juneau. Alaska 99801 
Phone: (907) 586-4055



POSITION PAPER

In Opposition To State Regulation 
Of Motion Picture Licensing

Background

Motion pictures in Alaska, as in most other states, are 
licensed to theater owners either by bidding or by negotiated 
a g r e e m e n t s .  In n e g o t i a t i o n s ,  the d i s t r i b u t o r  seeks the best 
price and terms for the rights to exhibit a movie, and is free to 
c o n s i d e r  all o t h e r  re levant f a c t o r s  to a s u c c e s s f u l  b u s i n e s s  
arrangement. In addition to price, the distributor may also take 
into account theater quality, maintenance, location, past 
performance, seating capacity, advertising, parking facilities, 
and o t h e r  f a c tors w h i c h  c o n t r i b u t e  to a p l e a s u r a b l e  p u b l i c  
viewing experience.

Frequently, the theater owner previews the full length 
film in advance of negotiations. On occasion, and in particular 
w h e n  a film has a n u m b e r  of s p e c i a l  e f f e c t s ,  f i l m  clips and 
descriptive materials are used in lieu of the full film preview. 
This process is termed advanced bidding and is sometimes called 
"blind bidding". For the Alaska market, film previews usually 
take place in Seattle or Portland, for the convenience of the 
theater chains which are headquartered there, and for the booking 
agents which handle most of the remainder of the 
independently-owned Alaskan theaters.

Alaska now has 52 theater screens in operation. 
Sixty-eight percent (35 screens) are owned by out-of-state 
chains? 15% (8 screens) by an Alaskan based chain; and 17% (9
screens) by other Alaskan independent owners. Tom Moyer 
Theatres, based in Portland, is the largest out-of-state owner 
with 24 screens in Anchorage and Fairbanks. Festival Enterprises 
from California owns 12 screens in Anchorage and Eagle River. 
Gross-Alaska Theatres, based in Juneau, owns 8 screens in Juneau, 
Sitka and Ketchikan. The remaining screens are small
independents located in Petersburg, Seward, Kodiak, Juneau and 
S o l d o t n a .

Issue

The Moyer Theatre chain has requested introduction of 
SB 363, which would for the first time establish State regulation 
of motion picture licensing. This legislation, which has 
provisions nearly identical to legislation being sought by Moyer 
Theatres in the State of Washington, would require that all films 
licensed in Alaska be first trade screened and that when 
requested by a theater owner, all licensing be on a sealed bid 
basis, with the highest numerical bid required to be accepted by 
the distributor without regard to the other factors cited above.



W h i l e  the proposed legislation has been portrayed as 
beneficial to all theater owners, including the Alaskan based 
businesses, this is not the case. In reality, while purporting 
to fix problems which do not exist, the proposal favors the Moyer 
c h a i n  at the expe n s e  of o t h e r  o w n ers. This s p e c i a l  i n t e r e s t  
legislation should be viewed as a "Trojan Horse."

The Moyer chain is the tenth largest in the U.S., and 
therefore has the financial resources to outbid the other 
theaters in the short run, thus preventing them from getting the 
be st films. It is a l s o  in an a g g r e s s i v e  t a k e - o v e r  posture, 
having offered to purchase many of the remaining Alaskan based 
theaters. Passage of the proposed legislation would facilitate 
this chain's drive to become a monopoly in Alaska.

While creating a competitive advantage for Moyer 
Theatres, the proposal creates disadvantages for other theater 
o wne r s .  It w o u l d  s i g n i f i c a n t l y  raise the cost of p r e v i e w i n g  
films by requiring an unnecessary trade screening in Alaska. It 
eliminates the right to subsequent renegotiation of contracts 
where films do not generate as much revenue as anticipated. It 
prevents distributors from considering critical factors other 
than the highest monetary bid, which discourages high-quality 
theater operations, and it increases the potential for 
litigation, when most independent owners do not have the 
resources for expensive court fights as do the large chains like 
Moyer Theatres. It would also hurt the movie-going public by 
risking delay in the opening of films and increasing the cost of 
admission tickets.

Summary

The current unregulated environment for the motion 
picture business in Alaska has worked well since territorial days 
when Cap Lathrop and W. D. Gross first showed hand cranked moving 
pictures to frontier saloon patrons. The status quo is fair to 
both in-state and out-of-state distributors, booking agents, and 
theater owners. It has even allowed Moyer Theatres to dominate 
in the A n c h o r a g e  and F a i r b a n k s  m a r k e t .  L e t ' s  not spend time 
imposing unnecessary regulations on problems which do not exist.

Gross-Alaska Theaters
Juneau, Alaska (Juneau, Sitka, Ketchikan)

Festival Theaters (Anchorage Eagle River)
Walnut Creek, California

Motion Picture Association of America

Motion Picture Exhibitors Association (Northwest U.S.)

7 / r s / 5
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JiLckel I n v e s tm en t  C om p an y
BOV 101700 

ANCHORAGE. ALASKA 99510-1700
e x e c u t i v e  omcrs 
r H O N E  < » 7 )  r n ~ n o *

January 3, 1986

Honorable Arliss Sturgulewski 
Alaska State Senator 
2957 Sheldon Jackson 
Anchorage, AK 99508

Dear Arliss:

It has come to my attention that there may be an effort by 
the Luxury Theatre chain to attempt to introduce legislation 
in this session that wo u l d  force film distributors to accept 
the highest bids for t h e i r .pictures from the exhibitors who 
are the theatre operators.

You should be aware that Festival Enterprises, Inc., an 
operator of several movie screens in the Anchorage area, 
opposes such legislation for the simple fact that it would 
interfere w i t h  the free m a r k e t  system, and in effect could 
result in price fixing and restraint of trade.

I would appreciate it if you would keep me abreast of any 
development that mi g h t  result in this being proposed as 
legislation dur i n g  this session.

Have a good n e w  year, and a successful session.

Robert J. Hickel 
President

cc: Mr. Dick Jeha
Festival Enterprises

sama latter sent to Senators Jan Falks, Tim Kelly & Rick Halford 
also Representatives Sam Cot ten, H.A. Boucher, Virginia Poll ins & 
Randy Phillips...
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1953 N . W . K E A R N E Y  S T R E E T  
P O R T L A N D ,  O R E G O N  97209 

503/226-2735

December 31, 1985

Mr. D. Bruce Gardiner 
Motion Picture Exhibitors 
of Washington, Alaska & Northern Idaho 

1644 116th N. E.
Bellevue, WA 98004

Dear Bruce:

As a member of your organization with two theatres in the State
of Washington, I am writing to express my concerns in the pro­
posed amendment to the Motion Picture, Fair Trades Act.

Moyer Theatres was founded in 1933 and has a total of 41 screens
in Oregon and Washington. We are the No. 2 exhibitor in 
Portland, Oregon, We were nearly forced out of business and 
bankrupt by the No. 1 exhibitor three years ago because we were 
not able to bid enough money for pictures and our competitor was 
bidding sometimes as much as the picture would gross. During the 
period from 1975 to 1980 we were able to stay in business by 
several film companies chosing not to sell our competitor and 
selling us all their product without bidding. When we were 
forced to bid for their product, we were then put into the posi­
tion I have outlined above and were forced to make an out-of- 
court settlement in our Anti-Trust suit so that we could remain 
in business.

I have strong doubts that this legislation will help the small 
exhibitor. The small exhibitor could bfe very vulnerable to the 
large companies with their capital resources. The disbributor 
should be free in picking the best theatres for their product.
I think that each theatre has its own economic advantage over 
others whether it be size, location or different clientele that 
patronize the theatre. For example, action motion pictures do 
well in some theatres and d o n’t do well in others. I definitely 
do not think the legislature should try to regulate our industry.

Respectfully

MOYER THEATRES

Pres i dent

L R M :bbs



W .D. G ross 11. President
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(907) 586-3634 222 Front Street • Penthouse Suite 600 • Juneau, Alaska 99801

February 4, 1986

Gross-Alaska, Inc.

Mr. Bruce G a r diner 
12040 98th N.E.
Kirkland, Was h i n g t o n  98034

Dear Mr. Gardiner:

This letter is to advise you that Torn Moyer, who is the 
largest theatre owner in Alaska, has requested the introduction 
of Senate Bill 363 in the Alaska Legisl ature wh i c h  would control 
the m o t i o n  p i c t u r e  l i c e n s i n g  p r a c t i c e s  o f  e x h i b i t o r s  in our 
State.

T h i s  b i l l  is i d e n t i c a l  to the b i l l  t h a t  he has had 
introduced in the Washington Legislature. Where a theatre owner 
so requests, it would compel a distributor to award both first 
and second run pictures to the highest numerical bidder. 
Renegotiation of contracts for films which are less successful 
than anticipated is prohibited where bidding is used to license 
films.

This proposed legislation would e v e ntually allow Tom 
Moyer to mon o p o l i z e  the Alaska film industry, which he already 
dominates. Vir t u a l l y  all of the other e x h ibitors in Alaska are 
opposed to the legislation as we would b e ^ u n able to compete on 
Tom Moyer's terms. "

W D G :R S :s d / 1 .52

C oliseu m  T w in  Theatre  
405 M ission Street 

Ketchikan, Alaska 99901 
Phone; (907)225-2294

C o liseu m  T w in  Theatre  
315 Lincoln Street 

Sitka. Alaska 99835 
Phone: (907) 747-6920

G lacier C in em a  1 &  2  
9091 Cinem a Drive 

Juneau, Alaska 99801 
Phone: (907) 789-9191

2 0 th  C en tu ry  T w in  
222 Front Street 

Juneau, Alaska 99801 
Phone: (907)586-4055
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  February 24, 1986

SUBJECT: Motion Picture Fair Competition
(SB 363)

TO: Senator Pat Rodey
Chair, Senate Judiciary Committee

FROM: Richard A. Bradle/")\
Legislative CounslUfl)

POUCH y STATE CAPlTOl 

JUNEAU, AlASyA<?9811 

<JO7-.i65.3800

You have requested a sectional analysis of the above 
described bill.

As a preliminary matter, note that a sectional analysis or 
summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best 
statement of its contents. If you would like an interpreta­
tion of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1 of the bill states the legislative purposes of the 
b i l l .

Section 2 of the bill would enact a new chapter 51 to AS 45: 
EXHIBITION OF MOTION PICTURES.

S e c . 45.51.010(a) provides that the blind bidding or the 
blind selling of the right to exhibit a motion picture in 
the state is prohibited. The bill defines "blind bidding" 
as an "exhibitor's bid or negotiation for or the exhibitor's 
offer or agreement to terms for the license to exhibit a 
motion picture at a time before the motion picture has been 
trade screened in the state or before the motion picture has 
been otherwise made available for viewing in the state by 
all exhibitors;" [see Sec. 45.51.100(1)]; "blind selling" is 
similarly defined as the "distributor's agreement to license 
a motion picture before an exhibitor has been afforded an 
opportunity to view the motion picture by trade screening" 
[see Sec. 45.51.100(2)]; and "buying" or "selling" of the



Senator Pat Rodey
Page 2
February 24, 1986

right to exhibit a motion picture is defined as "the licens­
ing of a theatre to show the motion picture for a specified 
number of days for a specified price" [see Sec.
45.51.100(3)].

S e c . 4 5 .51.010(b) provides that before the motion picture 
has been "trade screened", bids may not be returnable, n e g o­
tiations for the licensing of exhibition of the motion 
picture may not take place, and a license agreement and its 
terms may not be agreed upon for the exhibition of the 
motion picture. Sec. 45.51.100(8) defines "trade screening" 
as an "exhibition of a motion picture before it release for
public exhibition by a distributor".

Sec. 4 5 . 5 1 .010(c) provides that a distributor shall provide 
''reasonable and uniform written notice to each exhibitor in 
the state at least 72 hours before a trade screening."

Sec. 45 . 5 1 .020(a) relates to the solicitation of bids. It 
specifies the elements that the solicitation of the bid for 
the exhibition of a motion picture must contain, requires 
that the bid be in writing and that the bids be opened at 
the same time, permits the bids to be examined by those b i d­
ding, and requires the distributor to advise each exhibitor
either of the name of the winning bidder or that each bid 
was unacceptable.

S e c . 45.51.020(b) provides that a distributor may license a 
motion picture only by bidding and may solicit rebids only 
if each bid is unacceptable.

Sec. 45.51.020(c) provides that the right to exhibit shall 
be awarded to the highest bidder unless all bids are rejected.

Sec. 45.51.020(d) permits a distributor to bid for rights to 
distribute in a "particular area of the state".

S e c . 45.51.020 provides that the decision of a distributor 
that a bid i s a n  unacceptable bid or is the highest bid is 
conclusive "unless a reasonable person could not have made 
that judgment."

S e c . 45.51.040 permits a person aggrieved by a violation to 
bring an action for damages and to enjoin future violations.

S e c . 45.51.050 relates to damages.



Senator Pat Rodey
Page 3
February 24, 1986

Sec. 45.51.050(a) provides that an exhibitor may recover the 
greater of ''actual damages" or "liquidated damages equiva­
lent to 20 percent of the gross box office receipts earned 
by the motion picture" where it was exhibited.

Sec. 4 5 . 5 1 .050(b) permits punitive damages if the violation 
is determined to have been intentional. And punitive dam­
ages may be awarded even if damages were not awarded under 
Sec. 45.51.050(a).

Sec. 45.51.060 provides that a purported waiver of rights 
established under the chapter is void and that the chapter 
be liberally construed.

S e c . 45.51.100 defines the terms used in the bill, includ- 
i n g , "blind bidding", "blind selling", "buying" or 
"selling", "distributor", "highest bid", "motion picture", 
"run", "trade screening", and "unacceptable bid".

No effective date section is added; the bill would therefore 
be effective 90 days after enactment.

If I may be of further assistance, please advise.

RAB :mlcr 
m3/072



,Anti-Blind Bidding Laws 
A Summary Report
Charted below are the basic provisions o f the 26 A n ti-8 lind  Bidding Laws enacted as o f  September, 1SS5:

S T A T E
D A T E

O F
L A W

W H E R E T O  
T R A D E  S C R E E N

P E R T A I N I N G  T O  
G U A R A N T E E S

O P E N
B I D

W H E R E  S I D S  
A R E  O P E N E D O T H E R P E N A L T Y

A L A B A M A 4 / 1 8 / 7 8 N o t  s p e c i f i e d N o n e Y e s N o t  s p e c i f i e d C i v i l

A R K A N S A S 7 / 1 / 8 1 W i t h i n  t t o t o
C a n n o t  c o n d i t i o n  
a w a r d  b a s e d  o n  
g u a r a n t e e s  o r  a d v a n c e s

Y e s W i t h i n  s t a t e C l e a r a n c e  c l a u s e M i . ' d s m e a n o r

G E O R G I A 3 / 2 1 / 7 9 W i t h i n  s t a t e N o n e N o C i v i l

I D A H O 7 / 1 / 7 9 N o t  s p e c i f i e d
C a n n o t  c o n d i t i o n  
a w a r d  b a s e d  o n  
g u a r a n t e e s  o r  a d v a n c e s

N o M i s d e m e a n o r

I N D I A N A 9 / 1 / 8 0 W i t h i n  s t a t e N o n e Y e s N o t  s p e c i f i e d C i v i l

K A N S A S 7 / 1 / 8 1 W i t h i n  1 o l  3  
l a r g e s t  c i t i e s N o n e Y e s N o t  s p e c i f i e d N o t  s p e c i f i e d

K E N T U C K Y 7 / 1 5 / 8 0
L e x i n g t o n ,  P a d u c a h  
& o t h e r  c i t i t s  o l  
d i s t r i b u t o r ' s  c h o i c e

C a n n o t  c o n d i t i o n  
a w a r d  b a s e d  o n  
g u a r a n t e e s  o r  a d v a n c e s

Y e s W i t h i n  s t a t e C i v i l

L O U I S I A N A 7 / 1 / 7 8 W i t h i n  s t a t e N o n e Y e s W i t h i n  s t a t e A m e n d e d  7 / 1 8 / 8 0 C i v i l

M A I N E 9 / 1 6 / 7 9
W i t h i n  M e t r o p o l i t a n  
a r e a  w h e r e  e x c h a n g e  
is l o c a t e d

N o n e Y e s S a m e  as 
T r a d e  S c r e e n

E x t e n d e d  2  y e a r s  
M u t t  b e  i c v i c w c d  
in  1 9 8 3

K n o w n  e s  a 
d e c e p t i v e  
T r a d e  P r a c t i c e

P R I N C E  G E O R G E ' S  
C O U N T Y ,  M D . 1 / 1 1 / 8 2

P r i n c e  G e o r g e ' s ,  
M o n t g o m e r y  C o u n t y  
D . C .  o r  V a .

N o t  s t i p u l a t e d Y e s W i t h i n  t r a d e  
s c r e e n  a r e a N o n e

O f f i c e  o f  l a w m a y  
b r i n g  a c t i o n  in  n a m e  
o f  c o u n t y  l o r  t e rn -  
p o r a r y  r e s t r a i n i n g  
o r d e r  a n d  p r e l i m i ­
n a r y  i n j u n c t i o n

M A S S A C H U S E T T S 1 / 1 4 / 8 0 W i t h i n
c o m m o n w e a l t h N o n e Y e t S a m e  3s 

T r a d e  S c r e e n
K n o w n  as a 
d e c e p t i v e  
T r a d e  P r a c t i c e

M I S S O U R I 8 / 1 3 / 8 2 I n  t h e  t w o  l a r g e s t  
m e t r o p o l i t a n  a r e as N o t  s t i p u l a t e d Y e s W i t h i n  s t a t e

T w o  P i c t u r e s  p e r  y e a r  
m a y  b e  b l i n d  b i d  -  a l s o  
o t h e r s ,  u n d e r  c e r t a i n  
c o n d i t i o n s

D a m a g e s  se t  b y  d i s ­
t r i b u t o r  t o  b e  p a i d  
t o  e x h i b i t o r  i l  d i s ­
t r i b u t o r  i n  v i o l a t i o n

M O N T A N A 3 / 3 1 / 8 1
W i t h i n  1 o l  1 1  
w e s t e r n  s t a l e s  w i t h  
B l i n d  B i d d i n g  L a w s

G u a r a n t e e s  p r o h i b i t e d N o M i s d e m e a n o r

N E W  M E X I C O 7 / 3 / 7 9 W i t h i n  1 o l  3  
la r ge s t  c i t i e s N o n e Y e s W i t h i n  s t a t e N o t  s p e c i f i e d

N O R T H
C A R O L I N A 7 / 1 / 7 9 W i t h i n  s t a t e N o n e Y e : W i t h i n  s t a t e M i s d e m e a n o r

O H I O 1 0 / 2 3 / 7 8 W i t h i n  1 o f  5  
la r ge s t  c i t i e s

C a n n o t  c o n d i t i o n  
a w a r d  o f  p i c t u r e  o n  
g u a r a n t e e  n o r  a d v a n c e  
m o r e  t h a n  1 4  d a y s  
p r i o r  t o  p l a y d a t e

Y e s W i t h i n  s t a t e
C o n s t i t u t i o n a l i t y  
u p h e l d  7 / 9 / 6 0  -  
n o w  u n d e r  
a p p e a l

N o t  s p e c i f i e d

O R E G O N 1 0 / 5 / 7 9 W i t h i n  s t a t e N o n e N o
E x h i b i t o r s  m a y  
b r i n g  a c t i o n  in 
S t a t e  C o u r t

P E N N S Y L V A N I A 5 / 5 / 8 0 W i t h i n  s t a t e G u a r a n t e e s  a n d  
a d v a n c e s  p r o h i b i t e d Y e s F i r s t - r u n  c l e a r a n c e  

m a x i m u m  4 2  d a y s

P U E R T O  R I C O 6 / 1 4 / 8 0 W i t h i n
c o m m o n w e a l t h

N o  g u a r a n t e e s  
N o  u n r e a s o n a b l e  
a d v a n c e s

Y e s W i t h i n
c o m m o n w e a l t h F e l o n y

S O U T H
C A R O L I N A 5 / 3 0 / 7 8

W i t h i n  S o u t h  
C a r o l i n a  o r  
N o r t h  C a r o l i n a

N o n e Y e t S a m e  as 
T r a d e  S c r e e n

M a y  b e  w a i v e d  i f  a l l  
f i r s t - r u n  e x h i b i t o r s  
a g r e e  i n  w r i t i n g

M i s d e m e a n o r

T E N N E S S E E 4 / 1 8 / 7 9 W i t h i n  s t a t e P r o h i b i t e d N o C i v i l

U T A H 7 / 1 / 7 9 W i t h i n  1 o f  3  
l a r g e s t  c i t i e s N o n e N o N o  P e r  C a p i t a C la s s  A  

M : s d e m e a n o r

V I R G I N I A 7 / 1 / 7 8

W i t h i n  s t a t e  o r  
W a s h i n g t o n ,  D . C .  o r  
P r i n c e  G e o r g e  o r  
M o n t g o m e r y  
C o u n t i e s ,  M a r y l a n d

N o  no Y e s S a m e  as 
T r a d e  S c r e e n C i v i l

W A S H I N G T O N 9 / 1 / 7 9 L a r g e s t  c i t y  
w i t h i n  s t a t e N o n e Y e s W i t h i n  s t a t e r  .1

W E S T  V I R G I N I A 6 / 7 / 7 9
W i t h i n  s t a t e  o r  L o c a l  
E x c h a n g e  A r e a  
s e r v i n g  s t a t e

N o n e Y e s S a m e  as 
T r a d e  S c r e e n

W a i v e d  w i t h i n  2 0  m i l e s  
o f  b o r o e r  o f  s t a t e  w i t h ­
o u t  B l i n d  B i d d i n g  L a w

N o t  s p e c i f i e d

W I S C O N S I N 5 / 1 0 / 8 4 W i t h i n  1 o f  3  
la r ge s t  c i t i e s P r o h i b i t e d N o C iv i l
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January 16, 1986

The Honorable Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Senator Rodey:

We understand that a bill may be introduced in the Alaska 
Legislature which would require film companies to put out 
their pictures for bid, rather than enabling them to dis­
tribute their product as they wish according to their best 
business judgment.

We recently opened two theatre complexes in Alaska, the 
University Cinemas in Anchorage and the Valley River Cinemas 
in Eagle River. In conjunction with our landlord, Hickel 
Investment Company, these complexes represent an investment 
of nearly $10,000,000. We provide employment for nearly 100 
people, many of them young, first time employees.

We are extremely proud of these new theatres which bring to 
the State of Alaska "state of the art" theatrical enter­
tainment. The response of the people of Alaska has been 
extremely gratifying, justifying our belief that we had 
discovered a market which deserved an investment of the 
magnitude we made.

We would be extremely disappointed if, after making this 
substantial commitment in Alaska, we were confronted with a 
situation in which government mandate rather than free 
market processes were to dictate the future of our business. 
There is nothing like the proposed legislation in any other 
State, and in our opinion, nothing is different in the State 
of Alaska which should require the consideration of such 
legislation. If such legislation had been in effect when we 
were deciding to invest in Alaska, we may well have done 
other than we did, and we would think that anybody else in 
our industry would come to the same conclusion.

We urge you to defeat this proposal.

Thank you for your consideration.

Sincerely,

WFK/md

cc: Robert J. Hickel



W i
H I S f l l L O T I ®

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 31, 1986

SUBJECT: Motion Picture Fair Competition
(SB 363)

TO: Senator Pat Rodey
Chair, Senate Judiciary Committee

FROM: Richard A. B r a d l e y / /
Legislative Couns^Ji/?

POUCH Y STATE CAPITOL 

JUNEAU .LASKA9Q8M 

907-J65-3800

Katie has asked that the provisions relating to the mandated 
award to the highest bidder be eliminated. I am advised 
that the goal of the bill, as amended, would be to open up 
the exhibition award process without tying the award to the 
highest bidder.

My first reaction was that secs. 30 - 50 of the bill would 
necessarily be dropped.

On rethinking the question, I suspect that some aspects of 
those provisions may remain but I suspect that they are more 
shell-like than real.

In sec. 30, I have deleted "or is the highest bid". Since 
there are no benefits to having the highest bid under sec. 
20(b), sec. 30 should be amended as suggested.

And whil* a "violation" (sec. 40) can still exist, it
consists of failing to comply with sec. 1 0 .

I have deleted sec. 50(a). While the exhibitor may have 
some nominal damages from being excluded from screening -- 
since there is no obligation to make the award to the h i g h­
est bidder, I fail to see what actual or liquidated damages 
could be proven under the Act.

Bu^ I left sec. 50(b) in; while I think the burden on actual
damages is high, perhaps some punitive damages may be



Senator Pat Rodey
Page 2
January 31, 1986

obtained for "intentional" violations of sec. 1 0 .

Finally, I deleted the definition of "highest bid", sec. 
100(5).

If I may be of further assistance, please advise.

R A B :mkr



LAW OFFICES OF

MITCHELL D. GRAVO, INC.
A PROFESSIONAL CORPORATION 

625 W . 5 TH . A V E N U E . S U IT E  C  
A N C H O R A G E ,  A L A S K A  99501 

(907) 276 0358

O c t o b e r  28, 1985

S e n a t o r  Pat R o d e y

C / 0  L e g i s l a t i v e  I n f o r m a t i o n  Office 

1024 W e s t  S i x t h  A v e n u e  

A n c h o r a g e ,  A l a s k a  99501

D e a r  Pat:

P e r  ou r  d i s c u s s i o n ,  p l e a s e  r e v i e w  the fo l l o w i n g  m a t e r i a l  r e g a r d i n g  

a n t i - b l i n d  b i d d i n g  l e g i s l a t i o n  for Alaska. O n  b e h a l f  of m y  client, 

L u x u r y  T h eatres, I' m  r e q u e s t i n g  that y ou  s p o n s o r  s uc h  l e g i s l a t i o n  

in the Senate.

S i ncerely, *

M i t c h e l l  D. G ravo



I RECEIVED -AUS 2 61985

IN THE UNITED STATES DISTRICT COURT 
FOR T H E  EASTERN DISTRICT OF PENNSYLVANIA

ASSOCIATED FILM D I S T R I B U T I O N  
CORPORATION, et al.

v s .

TH E HONORABLE D IC K  TH O R N B U R G H , 

et al.

CIVIL ACTION

NO. 80-1179 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I uphold the c o n s t i tutionality of the Pennsylvania Feature Motior 

Picture Fair Business Practices Law.^ That Act regulates certain trade- 

practices in the licensing relationship between those who distribute 

films and those who exhibit them. The distributors contend that the.AcA 

violates their rights to freedom of speech, offends the right of Congre/ 

to regulate interstate commerce, is preempted by federal copyright 

legislation, and is c o n trary to the Pennsylvania Constitution's

2
prohibition of "special laws."*

|/  73 P.S. SS 203-1 through 203-1 1 .

2/ The history of this case includes a grant of summary judgment for 
the plaintiffs on the grounds that the Act violated the First and 
Fourteenth Amen d m e n t s  and the Supremacy Clause of the United States 
Zonstitution. See A s s o c i a t e d  Film Distributors, et al. v. 
rh o r n b u r q h ,520 F.Supp. 971 (E.D. Pa. 1 9 8 1 ) (hereinafter A F P ~I). The C< 
Df Appeals reversed the order. 683 F.2d 808 (3d Cir. 1 9 8 2 ) (hereinaft> 
\FD I I ) .
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I. B a c k g r o u n d : Mutual Dependency 

The r e l ationship between exhibitors and distributors is one of 

mutual dependence. Distri b u t o r s  need theatres in which to play 

their films; exhibitors need films to play in their theatres. This 

symbiotic r e l ationship has given rise to a long history of sharp 

dealing. .See United States v. Paramount P i c t u r e s , 334 U.S. 131 (1948).

The plaintiffs in this action are the major distributors of 

motion pictures in the U n i t e d  States. They distribute most films.

T h o s e  which they do not d i s t r i b u t e  are released by foreign companies or 

small independents.

Although there are national theatre chains, most theatres in 

P e nnsylvania are owned by local chains or by independent exhibitors.

The exhibition b u s iness in some areas of the Commonwealth is 

competitive, while in o t h e r  areas a chain or an individual owns all 

the theatres. If a d i s t r i b u t o r  wishes to play a film in a certain 

area, it must license that film to an exhibitor in that area.
i

Not all theatres are alike. Factors such as seating capacity, location,
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and parking are important in what is a prime theatre.

All exhibitors depend on the product available from distributors. 

Theatre owners need new pictures on their screens. Exhibitors fear 

the mythical screen without a picture; distributors fear the mythical 

film without a theatre.

During the peak seasons, Christmas, Easter and summer, there is 

usua l l y  ample p r o duct for exhibitors. At other times, however, 

d i s t r i b u t o r s  release fewer films. This is a problem for both small 

exh i b i t o r s  operating one theatre and for the giants of the exhibition 

field who own all the screens in an area. The more screens an exhibitor 

owns, the more dev o u r i n g  its need for film product. While a theatre 

o w n e r  can subsist on the average film, the eternal hope is to garner a 

blockbuster.

D istri b u t o r s  license films by two methods, bidding and 

negotiation. The P e n n s y l v a n i a  Act defines a bid as

[aj w r i tten or oral proposal by an exhibitor to a *
distributor, which proposal is in response to 
an invitation to bid or negotiate and states the 
terms under which the exhibitor will agree to exhibit 
a feature m o t i o n  picture.

73 P.S. § 203-3

In practice, distributors use bidding in areas where competition 

among exhibitors exists. A l t hough bidding may take place over the 

telephone, n o r m a l l y  the distr i b u t o r  sends exhibitors in the area an



"invitation to bid* which contains a brief description of the film, the 

time at which, it will be available and the suggested licensing terms.

The exhibitor submits a bid which will include not only financial terms, 

but also m i n i m u m  length of run and any requested "clearances" over other 

theatres in the area. A clearance is an assurance that another theatre 

will not obtain the same film. T h e  distributor, taking into account botK, 

the quality of the theatre and the terms of the bid, presumably selects 

the most favorable bid. The d i s t r i b u t o r  can reject all bids. Before tlu 

Pennsylvania Act, the distr i b u t o r  could negotiate with individual 

theatres after rejecting all bids. Traditionally, terras on licenses 

procured by bidding are "firm"; the distr i b u t o r  will not be expected to 

reduce t'he agreed terms if the picture is unsuccessful. •.

Distributors n o r mally use negotiation in areas where there is 

little or no c o m p e t i t i o n  among exhibitors. Under negotiation, a 

represen t a t i v e  of the d i s t r i b u t o r  contacts a specific exhibitor and, 

with o u t  soliciting other offers, attempts to work out a licensing 

arrangement. Traditionally, terms under negotiated licenses are not 

firm. If a picture bombs, the d i s t r i b u t o r  may renegotiate the terms 

downward.

A n o t h e r  method of licensing is "competitive negotiation." 

C o m p e t i t i v e  nego t i a t i o n  is oral bidding. The distributor contacts the 

exhibitor and indicates that he is soliciting offers from more than one 

theatre. As with bidding, the industry practice is that terms licensed 

under competitive n e g o t i a t i o n  are considered firm.

In the 1950's and 1960's films were usually licensed by flat 

rental or by a sliding scale in which exhibitors paid a higher percentag 

of the b o x -office gross as the gross increased. As time went on,



distributors stopped using sliding scales and flat rentals. Film rental

is now calculated by perc e n t a g e  rental and a house allowance. Under thi$

system, the d i s tributor and e x h ibitor agree on a house allowance, a

speci f i c  dollar amount which is supposed to represent the exhibitor's

weekly expenses. The e x h ibitor ke e p s  10% of the weekly gross above this

house allowance; the remaining S0% inures to the distributor. The

contract, however, almost always provides that the distributor will

receive a m i n i m u m  p e r c e n t a g e  of the box office gross. The amount of th is
m i n i m u m  percentage has increased over the years. Currently, the

d i s t r i b u t o r  usually demands a m i n i m u m  of seventy percent of the box'

office gross for the first w e e k  of the exhibition (or "run"). The

percentage d e c reases in the s u c c e e d i n g  weeks of the r u n . '

Several events o c c urred in the past few decades which have made

business more d i f f i c u l t  for exhibitors. The first was a significant

decrease in the amount of film p r o duct available. The second was the

increase of "blind bidding," d e f i n e d  in the Pennsylvania Act as

[b]idding, negotiating, o f f e r i n g  terms, 
accepting a bid or agreeing to terms for the 
purpose of entering into a license agreement 
prior to a trade screening of the feature 
m o t i o n  picture that is the subject to the 
agreement. 3

73 P.S. S 203-3.

3 /  A trade screening is the showing of a feature motion picture by 
a d i s t r i b u t o r  which is with i n  the Common w e a l t h  and is open to any 
exhibitor. See 73 P.S. 5 203-3.



A consent d e c r e e  b e t ween most of the major distributors and the United 

Sta t e s  Dep a r t m e n t  o f  Just i c e  limited blind bidding between 1968 and 1975 

by prev e n t i n g  the d i s t r i b u t o r s  from blind bidding more than three 

p i c t u r e s  per year. W h e n  the decree expired, the practice of blind 

b idding increased dramatically. By the late 1970's most films, and 

v i r t u a l l y  all those that were c o n sidered potential "blockbusters," were 

blind bid. - . .

E c o n o m i c  power is highly concentrated in the hands of a few 

d i s t r i b u t o r s  who control most feature films. Concentration of 

exhi b i t o r s  in local m a r k e t s  is growing. In the business relationship 

b e t w e e n  d i s t r i b u t o r s  and exhibitors, the distributors probably have the 

upper hand.

II. Making a M o t i o n  P i c t u r e

Making a film is a complicated process, characterized by ingenuity 

in adjusting. Wh i l e  it may be true that there is no business like 

s h o w  business, s h o w  business is also big business. An average movie 

costs ten to twenty m i l l i o n  dollars to make and distribute.

It is di f f i c u l t  to predict how long it will take to make a film. 

T a r g e t  dates are set before shooting begins. Such factors as script 

revision, the health of stars and key members of the crew and the weatha* 

can cause s i g n i f i c a n t  delays. P r i ncipal photography lasts three to five 

months. W h e n  shooting is finished, the post-production process begins. 

P o s t - p r o d u c t i o n  m a y  take up to a year. It is during this time that mussc,



and special effects are added, the quality of the sound and color are

improved and the film is edited.

During p ost-production, a "rough cut" of the film is made

from the origi n a l  negative. The director turns the "work-in-progress"

into a finished product. Some directors work quickly, others at a

snail's p a c e . •

The main ci r c u m s t a n c e s  which may slow the production and

p o s t - p r o d u c t i o n  pr o c e s s e s  have always existed and have nothing to do wi-tt

legislation. It is o f t e n  n e c essary to accelerate post-production by

adding technicians, 'renting extra equipment or paying for costly

overtime. Once a release date for a film is set, changing that date is

expensive. D i s t r i b u t o r s  buy national television advertising time for a

film a year before its release. A de l a y  in release means decline in thCr

e f f e c t i v e n e s s  of the advertising. Postponement forces the filmmaker an^l

di s t r i b u t o r  to incur ex t r a  interest costs, creates a risk that a timely

film will become stale, and may cause a film to miss a prime release

season. A c c e l e r a t i o n  is the way the problem is solved. It is rare for<x

film to miss its release date.

III. The P e n n s y l v a n i a  Act

T h e  P e n n s y l v a n i a  Feature Motion Picture Fair Business

Practices L a w  was enacted in 1980. The legislature described its

purposes in p a s s i n g  the A c t  in 73 P.S. S203.2:

T h e  Gene r a l  A s s e m b l y  of the Commonwealth of Pennsylvania 
finds and d e c lares that the licensing and distribution of 
feature moti o n  pictures to theatres in this Commonwealth,

‘ including the rights and obligations of distributors and
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exhibitors, v i t a l l y  affects the general economy as well as 
the access of the public to works of artistic expression and 
opinion. In crder to promote the public interest and public 
welfare of this Common w e a l t h  to:.

( 1 ) insure unabridged access for the public to artistic 
expression and opinion in feature motion
pictures at reasonable prices and at many different 
locations;
(2 ) avoid undue control of the exhibitors by the 
distributors;
(3 ) foster vigorous and heal t h y  competition in 
offering feature motion pictures for the benefit of the 
public by prohibiting practices through which fair a n d ' 
honest c o m petition is restrained, destroyed or inhibited.
(4) promote the wide geographical dissemination at 
reasonable prices to the public of ideas, opinions and 
artistic expression in feature motion pictures;
(5 ) prevent de l a y  in the exhibition of feature motion 
pictures to the public in theatres playing subsequent to 
the first run showing;
(6) prevent theatres from unnecessarily going out of 

.business, thereby resulting in reducing the number of
small independent businesses and unemployment with loss 
of tax revenues and other undesirable consequences;
(7 ) prevent unfair and d e c eptive acts or practices a n d -
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unreasonable restraints of trade in the business of 
d i s t r i b u t i o n  and e x h i b i t i o n  of feature motion pictures 
within the Commonwealth;
(8 ) promote fair and effective competition in that 
business?
(9) benefit the movie going public by limiting the long 
and extensive first runs so that additional theatres, in 
a given area, may also exhibit the same feature motion 
picture and at p o s s i b l y  a lower admission price; and
( 1 0 ) prohibit blind bidding by insuring that 
exhibitors have the opportunity to view a motion 
picture and know its contents before committing 
themselves to exhibit it in their communities;'

it is necessary to legislate regulations and standards 
pursuant to the exercise of the police power of this 
Commonwealth governing the relationship between feature 
motion picture distributors or licensors and exhibitors 
serving the public by e s t ablishing fair business practice 
procedures for the licensing and distribution of feature 
motion pictures within the Commonwealth of Pennsylvania 
and to provide remedies for the violation of this act, 
including damages and a t t o r n e y s ’ fees.

•

In order to effectuate the objectives described, the 

Pennsy l v a n i a  Act regulates the licensing of films in the Commonwealth.

First, the Act flatly p r o hibits the practice of blind 

bidding. The act prevents exhibitors and distributors from



negotiating for a license or entering into a licensing agreement 

before a f i l m  is trade screened in P e n n s y l v a n i a . 4 73 P.S. S 203-4.

The Act does not permit licensing agreements to include 

provision for the payment of guarantees or advances. 73 P.S. 5 203-5, 

6 . A g u a rantee is a p r o mise by the exhibitor to the distributor to pay 

a m i n i m u m  fixed dollar amount regardless of box office g r o s s . 5 

When a film does not esr;. as much as its guarantee, the difference is 

"unearned film rental." This sum is not refundable. An advance is a 

promise by the exhibitor to pay part of the film's anticipated rental 

to the d i s tributor before the exhibition. If the film rental does not 

equal the advance, the d i s t r i b u t o r  is supposed' to refund the d i f f e r e n c e  

The Act also contains a "42-day clause," which prevents 

d i s t r i b u t o r s  from g r a n t i n g  exhibitors exclusive runs for more than 42 

days without making p r o v i s i o n  to expand the run to other theatres withl/n 

the geographical a r e a . 5 73 P.S. § 203-7.

4/ A p p r o x i m a t e l y  one h a l f  of the states have enacted similar trade 
screening requirements.

5/ The Act prohibits gua r a n t e e s  only where payment to the 
d i s tributor is otherwise based in whole or in part on attendance or 
box office receipts. Thus, the Pennsylvania Act does not forbid 
distr i b u t o r s  and exhibitors from entering into agreements where the 
exhibitor's only payment to the distributor consists of a "flat 
r e n t a l . "

6/  S 203-3 of the Act d e f i n e s  a "run" as:
[T]he continuous e x h ibition of a feature motion 
picture in a d e f ined geographical area for a 
specified period of time. A "first run" is the 
first exhibition of a feature motion picture in the 
d e s i g n a t e d  area; a "second run" is the second 
exhibition and "subsequent runs" are subsequent 
exhibitions after the second run. "Exclusive run" is 
any run limited to a single theatre in a defined 
geographical area and a "nonexclusive" or "multiple 
run" is any run in more than one theatre in a defined 
geographical area.



The Feature Motion Picture Fair Business Practices L a w  also 

regulates bidding procedures. 73 P.S. 5 203-8. It requires open bidding 

Those exhibitors who submitted bids have a right to be present when bidb 

^are opened. Within sixty days after bids are opened, a bidding exhibitoV 

may examine any bid that was made for that particular run, even if the 

d i s t r i b u t o r  has rejected all bids. When a distributor accepts a bid, it 

must notify all the bidding exhibitors of the identity of the successful 

e x h ibitor and the terms of the successful bid. The Act also requires 

rebidding. If a distr i b u t o r  rejects all bids, it must so inform all 

bidding exhibitors, issue new bid solicitations, and bid the film agai»u 

Thus, once a distr i b u t o r  chooses to license by bidding, it cannot switch 

to n e g o t i a t i o n  if the terms offered in the bids received prove 

disappointing.

IV. The Effect of the Act

The effect of the Act on the motion picture business is re l a t i v e s  

minor'. B o t h  sides exaggerate its effect. The extravagant claims of thfl' 

parties give rise to a m y t h o l o g y  about the effects of the Act which far 

o u t d i s t a n c e s  the credible evidence. The distributors' claims, 

unsup p o r t e d  by credible evidence, range from complaints that the 

Act inhibits the artistic devel o p m e n t  of pictures to complaints that j
t

c o m pliance with the Act requires expenditure of great suras for j

distribution, promotion and marketing. There were claims that the Act 

has c o n tributed to the elimination of certain types of special effects
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and has precluded the use of shopping mall promotions. The exhibitors, 

on the ot h e r  hand, claim that the Act. is a panacea protecting them from 

their helplessness in the market place against the overwhelming market 

power of the distributors. In fact, there are both distributors and 

exhibitors who are unfair competitors. The distributors' hist o r y  

includes the pra ctices leading to the Paramount decree. Some exhibitors 

have engaged in collusive conduct by agreeing to split available film 

with competitors,; The range of unfair practices by both sides is 

extensive. While distributors have often misrepresented the quality, 

nature and critical reception of a film, powerful exhibitors have often 

oppressed smaller co mpetitors by using their deeper pockets to offer 

g u a r a n t e e s  unrelated to the merits of a bidding situation. F a v o r e d  

arrangements between large distributors and large exhibitors led in the 

past to sneak looks at competitors' bids. Clearances for some theatres 

unreas o n a b l y  restricted wide and prompt dissemination of films.

\
"Customer relationships" still exist, in which some exhibitors commit 

screens to particular distributors long before trade screening. There 

are also claims of sham bidding, where an exhibitor bids high terms but 

c o n s i s t e n t l y  pays at a lower renegotiated rate.

A g a i n s t  this background of seamy conduct and exaggerated claims, 

the P e n n s y l v a n i a  Act m o d e s t l y  regulates a variety of unfair trade 

practices. The A c t  does not restructure the movie industry, nor does i*t 

address all its inequities. The failure of the law to correct all of th* 

p r o blems of this complex and sometimes shady business, however, is no 

reason to strike do wn a modest effort at reform.



A. The Tr ade Scre ening R e q u i r e m e n t

Plaintiffs have attacked the trade screening requirement of 

the P e n n s y l v a n i a  Act on several grounds. The distributors maintain 

that they prefer to trade s c r e e n  whenever possible. They allege, 

however, that the trade sc r e e n i n g  requirement causes delay in the release 

of m o t i o n  pictures and that, b e c a u s e  they cannot license until after a 

film has been screened, they are o f t e n  foreclosed from prime theatres.

The distributors see t h e m s e l v e s  faced with a Hobson's Choice. 

D e l a y i n g  a release date is c o s t l y  and, because timing can be a key 

e l e m e n t  in a film's success, p o t e n t i a l l y  disastrous. The o t h e r  

a l t e r n a t i v e  is to accelerate w o r k  on the project in order to complete 

a "trade screening" print to be shown to exhibitors. Such p r i n t s  

r e p r e s e n t  the w o r k - i n - p r o g r e s s  and are not equivalent to the print 

u l t i m a t e l y  released to the p u b lic. The distri butors complain that this 

p r o c e s s  diverts resources from the completion of the final print, is 

e x t r e m e l y  expensive, and is w a s t e f u l  because trade screening prints are 

u l t i m a t e l y  useless. T h e y  c l a i m  that trade screening prints are usually 

incomplete, unpolished and, t h e refore, in no way representative of the 

final product. The evidence at trial, however, showed that there are 

s u b s t a n t i a l  benefits to trade s c r e e n i n g  and that the burdens alleged by 

p l a i n t i f f s  have been overstated.



The main benefit of the trade screening requirement is 

p r e v e n t i o n  of certain d e c eptive trade practices by distributors. The 

evidence supported the notion that before trade screening legislation, 

d i s t r i b u t o r s  were licensing films by tactics ranging from exaggeration tc 

outright misrepresentation.

In the days of blind bidding, licensing often took place about } 

a year before the actual release of a film. The only information an '

c o n tained in a brief bid s o l icitation letter. The letters usually 

included the name of the film, the director and a paragraph summarizing 

the plot. Such letters u n i formly described the upcoming film in glowing 

terms. W i t h  this information, the exhibitor had no rational way to 

d i f f e r e n t i a t e  a bloc k b u s t e r  from a disaster, nor could it determine 

w h e ther a film would play well in a particular area. Bid solicitation 

sometimes passed beyond hype into deception.

A  1977 bid solic i t a t i o n  for "THE SWARM" promised "another 

giant spectacular." The letter touted the film as starring several 

celebrities. By the time these letters were sent out, however, War n e r

•i *
B r o t h e r s  had already pe r f o r m e d  a study of marketing opportunities for 

"THE SWARM," which showed little audience interest in seeing the film. 

M oreover, most of the actors advertised as "starring" in the m o ” ie had 

only cameo roles. The film was a disappointment at the box office. •

As a result of a lawsuit brought by Texas exhibitors against Warner 

Brothers under the Texas Deceptive Practices Act, a jury in federal 

d i s t r i c t  court in Texas e x p licitly found that Warner Brothers committed 

false, misleading or de c e p t i v e  acts or practices.^

- -

7/ The jury, however, failed to find that those acts or practices 
p r o x i m a t e l y  caused injuries to the plaintiffs. See Presidio 
Enterprise, Inc. et a l . v .  War n e r  Brothers Distributing C o r p o r a t i o n , 
Civil Act i o n  No. A - 7 9 - C A - 2 9 0  (W.D. Texas),



A more recent example is the Paramount film, "BEST DEFENSE." The 

bid solicitation stated that Dudley Moore and Eddie Murphy would "join 

forces in an all-out assault at the military and the funny-bone." The 

movie was touted as "a rare and extraordinary treat, bringing together 

two of the screen's hottest and most versatile comic giants „ . . ." in 

fact, Murphy was on screen for only fifteen to twenty minutes and he and 

Moore did not have one scene together.

Exhibitors admit that their judgment on films is far from perfect 

but testimony supported the common sense notion that the best way to 

evaluate the box office potential of a film is to see it." Knowing a 

film's stars, its director or the book on which it is based is no 

substitute for actually seeing the film. It does not matter that the 

sound and visual effects or editing are incomplete. The overall 

impression of the story and performances are the most important 

features in.judging a film and they-can be assessed even when the 

film is screened with an unfinished print.

Trade screening also allows exhibitors to determine 

whether a film is likely to sell to their particular community.

Films which are blind bid have often not received a rating

- 1 5 -
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from the Motion Picture Association of America at the time they are 

licensed.

Trade screening allows exhibitors to predict at which location a 

film will receive the best reception. Even large exhibitors who license 

virtually every picture gain from trade screening, which allows them to 

judge whether to place a given picture in a large or small theatre and to 

vary their bid according to what they perceive to be the worth of the 

film.8

The plaintiffs contend that trade screening cannot be too 

important to exhibitors because of sparse attendance at some screenings. 

They base- their argument on sign-in sheets for screenings. These sheets 

are somewhat misleading. One exhibitor had nc recollection of ever beintg 

asked to sign in. Major exhibitors almost always send a representative 

and many small exhibitors sometimes employ a single booking agent to 

license films.

8/ Some exhibitors maintain customer relationships with distributors 
T n  which they commit screens to that distributor in advance of trade 
screening. The plaintiffs argue that this undercuts the need for 
anti-blind bidding legislation. Customer relationships, however* are 
not universal. Small exhibitors do noc have such arrangements.
Those large exhibitors with customer relationships contend that they have^ 
only tentatively committed a screen to a certain company. The decision 
of what film to play on which screen has not been made. Trade screening 
also determines the terms they v/ill bid for the film. Even with a 
customer relationship, an exhibitor is unlikely to offer high percentage 
terms or a long run if a picture does not seem likely to do well.

- 1 6 -



The plaintiffs concede that screenings for films rumored to be 

potential blockbusters are well attended. These are the movies for whic-Yv 

an exhibitor may bid high terms and a long run. If an exhibitor license* 

such a picture on those terms and the picture proves to be a flop, the 

exhibitor, especially the small one, may be faced with disaster. The 

Pennsylvania Act allows movie exhibitors to use their own judgment to 

determine whether such a film will succeed. The public benefits from 

requiring reasonable disclosure to afford the opportunity of an informed 

choice.

One ancillary benefit to trade screening is its benefit to 

unknown but worthwhile film makers. . Trade screening allows exhibitors to 

judge films on what they perceive as real worth, rather than purely on 

the basis of reputation. Successful films which would otherwise be 

passed up because they contain unknown quantities receive.more exposure. 

This may benefit the smaller and often more innovative distribution 

company.

While the benefits of the trade screening requirements are

substantial, the burdens alleged by the plaintiffs are overstated.

There was a great deal of testimony about the costs of

delaying a film's release date. Trade screening legislation,

however, has simply not caused delay in the release of motion 

pictures. Plaintiffs point to a handful of films which missed their
r

release d~tes, none because of the trade screening requirement. Meetinc 

the deadline for producing a trade screening print is a burden which 

plaintiffs exaggerate in this litigation; the real world burden is the 

deadline of a national release date. The latter deadline causes the 

costs which plaintiffs attribute to the trade screening requirement.

If a film comes close to meeting its production schedule, there will

i
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be no delay because of trade screening. A distributor can successfully 

license a film within 24 to 48 hours of trade screening. There are, of 

course, films delayed because of factors unrelated to the trade screening 

requirement. These other factors may include a director who takes an 

extraordinarily long time to edit a film or the illness of a star. The 

distributors made no credible showing that the trade screening 

requirement has had any effect on the number of films that missed their
q

release date.

Plaintiffs contend that the trade screening requirement reduces 

the effectiveness of advertising because it usually prevents films
(

from being licensed to specific theatres until shortly before release. 

These contentions are unfounded. Local advertising can link a film to a 

theatre on short notice before release. National advertising tends not 

to be theatre specific and such advertising can therefore appear in 

advance of licensing. The evidence indicated, in fact, that there has 

been no change in strategy concerning national advertising because of thO 

Act.

The plaintiffs also complain that because they cannot license 

their films far enough in advance they are often precluded from 

placing their movies in prime theatres. The requirement of trade

9 / The Court gave little weight to the testimony actually offered 
that a given film was delayed because of the trade screening law.
Such testimony was presented in a conclusory fashion and was not very 
helpful to the Court's resolution of the complex issues presented in this 
case.
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screening pictures does not foreclose distributors from access to the 

more desirable theatres at peak seasons. Before the Act, distributors 

could book theatres long before the product was available. The Act 

changes the race's starting line to the availability of a trade 

screening print. It gives the race to the swift producers of movies 

rather than t<? the.swift pre-emptors of theatres. In doing so, it makes 

the merits of the films more relevant. Moreover, the industry as a wholO 

is not injured. If one company has production difficulties and is unablO
i

to.screen its new film until a month before the release date, the c o m pany 

which finished its film according to schedule and trade screened two 

m ont h s  in advance benefits. This is hard l y  an irrational result.

Plaintiffs' next complaint is that the act forces the 

production of a separate trade screening print v.-hich is expensive to 

make and diverts valuable resources from the work being performed on 

the final print. As to the first contention, the costs of producing a 

trade screening print are insignificant when compared to other production 

and post-production expenses. The oft-told tale of the horrors of 

inconvenience in using the corporate Lear Jet to shuttle a trade 

screening print between cities makes one wonder from what important 

missions the jet was diverted. As to the second contention, plaintiffs' 

own witnesses testified that acceleration of post-production has always

10/ Plaintiffs' farfetched claim that the act effectively precludes 
the use of mall promotions because such promotions must be planned 
long in advance and must be tied to a theatre which will show the 
film is without merit. There are myriad methods to promote and advertis 
new films unaffected by the passage of the Pennsylvania Act.

-19-



been a way of life in the movie business. There was no credible 

evidence that the diversion of resources to make a trade screening print 

has had any effect on the quality of pictures being released.

The distributors have also contended that a .trade screening 

print is simply not representative of the final product. Such prints 

often lack titles, music, color-coding and various other special 

effects and finishing touches. The exhibitors who testified, however, 

all agreed that the quality of the prints is adequate to judge the 

basic worth <->f the film.11 Also telling is the fact that certain 

distributors have on occasion shown trade screening prints as sneak 

previews for audiences and the press.

B . Guarantees and Advances

The most troublesome regulation in the Pennsylvania Act is the 

prohibition of guarantees and ad va nces.x The distributors'

11/ The Court viewed the first reels of two trade screening prints 
an’d compared them to the finished prints of those reels. Although there 
were clear differences between the unfinished and final prints, the tradfc 
screening prints adequately represented the final versions. I felt abie 
to determine the nature of the films from the screening prints.
Moreover, both films con tained discl a i m e r s  that the prints were 
unfinished.

12/ The Ohio statute regulating licensing practices in the movie 
industry does not outlaw all guarantees and advances, but forbids 
conditioning licenses on the payment of guarantees and advances.
Thus, distri b u t o r s  may not solicit gu arantees and advances, but 
exhibitors may offer them. Moreover, the Ohio Act regulates only 
advances more than fourteen days before the first exhibition of a 
•picture. Ohio R.C. 5 1  333 .06 .

-20-



mythology is that guarantees and advances enable small town exhibitors i 

obtain films earlier than they otherwise would by ensuring that the' 

distributor will receive enough to cover the cost of the print. The 

exhibitors' claim is that the law against guarantees and advances is 

necessary to protect them against the extortionate demands of the 

distributors against which they are otherwise helpless. I do not beliefl 

either claim.13 I do find, however, that there is significant public 

benefit to the prohibition of guarantees and advances and that the 

burdens of such provisions are minimal.

The most significant benefit of prohibiting guarantees and * 

advances is the protection of independent exhibitors from the 

predatory practices of larger exhibitors. Large exhibitors often use 

their deep pockets tc put up substantial guarantees and advances.

The small exhibitor simply cannot compete fairly even if his theatre and 

the terms he offers are as good or better than the larger 

exhibitor.14 He may have to seek bank financing to pay even a modest ♦ 

guarantee or advance.

13/ The exhibitors1 claim'~that the distributors' use & £  guarantees is 
unfair had mon; validity when blind bidding was permitted. There was a 
great deal of testimony about exhibitors losing large sums of money 
because they put up substantial guarantees based on inaccurate 
information about a film.

14/ At trial, a representative of AHC, the third largest exhibitor in tkl 
country, testified that his company viewed guarantees as a "viable" 
method of licensing film. Other witnesses from large exhibition chains 
freely admitted offering sizeable guarantees when competing against 
smaller theatres.
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An exhibitor with a deep pocket is able to put films beyond the reach of 

a smaller competitor regardless of which theatre is the more appropriate 

showcase. It is to the public's benefit that there be competition in 

exhibiting films and that large exhibitors do not squeeze smaller ones 

out of business.

Plaintiffs' position that guarantees and advances help small 

exhibitors break into the market and allow theatres in small towns to 

obtain film is unsupported h • credible evidence. Unless two theatres 

relatively equal, distributors choose on the basis of box office 

potential. A smaller, less attractive theatre will rarely, if ever, beat 

out a larger, more attractive theatre in a good location. Moreover, 

plaintiffs' own expert testified that a guarantee is a useful competitive' 

tool for an exhibitor only when it is substantial enough to approximate 

the amount the distributor expects to earn from the license. Offering a 

marginal sum as a guarantee will not help the small exhibitor who would 

find it impossible to come up with a guarantee sizeable enough to 

secure a film.

The credible evidence also fails to support plaintiffs' theory 

that films which would otherwise not play in small towns are able to 

appear when exhibitors can offer guarantees large enough to cover print 

costs. There was testimony from exhibitors with theatres in small 

communities that they had at times attempted to buy a film print in order 

to show a particular film. These offers were rejected. The experience 

.of these exhibitors was that guarantees had never made the difference in 

obtaining or not obtaining a film.
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When exhibitors put up sizeable guarantees on films which produce* 

disappointing box office receipts, they often play these pictures for 

longer than they normally would to reduce losses. Despite sagging 

popularity, exhibitors milk the runs of such films to the exclusion of 

otherwise available movies. Thus, the prohibition of guarantees benefit 

the public by reducing the incentive of exhibitors to play motion 

pictures beyond their useful life.1^

Again, plaintiffs overstate the burdens arising from the 

prohibition of advances and guarantees. ■ They claim that guarantees 

moderate the risk the distributor takes in producing a film by shifting 

some of that risk to exhibitors. Plaintiffs' statistical study ‘ 

indicated that in unregulated periods in Pennsylvania, 4.3% of 

plaintiffs' total film rental was unearned guarantee income.

Plaintiffs' own economics expert testified that the presence or absence 

of gu arantees does not have a significant impact on film rental.

157 T.ie.re was als" evidence that some exhibitors occasionally raised 
ticket prices on 1 .1ms for which they paid large guarantees.



Plaintiffs asrgued that advances serve the purpose of assuring 

payment from exhibitors who are considered poor credit risks or slew 

payers. There are, however, other effective methods to deal with 

film rental delinquencies. One such method is not supplying film to 

delinquent exh^itors. There was also evidence that advances were often 

solicited from exhibitors with excellent payment records, casting doubt 

on plaintiffs' argument about the purpose of advances. When film rental 

does not equal the advance, the distributor does not usually repay the 

theatre owner at the end of the run, but holds the money as a credit 

balance until the next picture. Such a practice is onerous for the small 

exhibitor. While both distributors and exhibitors pay their debts to 

each other with small honor, there is no credible evidence•that the 

prohibition of advances materially affects the credit relationship or tfru 

collection of debts.-0

C. The 42 Day Clause

S 2 0 3 - 7  of the Pennsylvania Act provides:

167 Plaintiffs have made some farfetched claims about the evils of 
prohibiting guarantees and advances. Their proposed Findings of Fact 
complain that these provisions "may reduce the amount of internal capita 
available for other films and may, over the long run, reduce the 
distributors' willingness and ability to finance films without a built-in 
market." Plaintiffs, before trial, abandoned their claim that the Act 
affects financing for films and presented no evidence on this issue. Th* 
distributors have also contended that an exhibitor who has paid a 
substantial guarantee for a film will promote the film more vigorously 
than one who licenses a film without a guarantee term. This position is 
not supported by the evidence.
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N° lie ense agreement shall be entered into between 
dist'rfBlitor and exhibito:: to grant an exclusive first 
run or'an exclusive multiple first run for more than 42 
days without provision to expand the run to a second run or 
subsequent run theatres within the geographical area and 
license agreements and prints of said feature motion 
picture shall be made available by the distributor to those 
subsequent rû . theatres that would normally be served on 
subsequent run availability.

This part of the statute was inartfully drafted,17 and 

distributors interpret its requirements differently. Some read it to 

mean that no theatre may play a film for longer than 42 days. There 

is no support for such an interpretation, however. The clause prohibits 

contracts which grant an exhibitor an exclusive run in an area for more 

than 42 days. There is nothing in the law that prevents a dist' _butor 

and exhibitor from agreeing to a run of more than six weeks as long as 

the license provides for expansion on the 43rd day. There is nothing ir. 

the law which prevents a distributor from contracting with an exhibitor 

for an exclusive run of six weeks and then, after bidding or negotiation 

contracting for anoth'*’' exclusive engagement with‘the same theatre « 

owner.

Plaintiffs contend that some films have opened late in 

Pennsylvania because of the 42-day clause. Distributors release

177 For instance, the statute leaves the definition of a 
^ g e o g r a p h i c a l  area" unclear. It is not necessary for me to 
resolve these ambiguities.
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films which are likely to start slowly at the box office and then build 

in popularity on what is called a "platform" release strategy. These 

films open initially in a handful of theatres in a few big cities and 

rely on word-of-mouth to gain audience size. Distributors nurture 

these films slowly and do not release them broadl* until they.have 

attained a certain level of popularity. The plaintiffs contend that th# 

42-day clause prevents them from maintaining control over this type of 

slow release and that, as a result, they have chosen not to open some 

films in Philadelphia at the early states of platform release. The Act 

however, does not cause such a delay. At most, it is a minor factor in 

marketing decision exclusively within the control of the distributor, 

is the distributors’ strategic choice, not the Act, which may delay 

release. In addition, this problem affects so few pictures that its 

impact is minimal.10

Plaintiffs’’ next complaint is that as a result of the 42 day
«

clause exhibitors are less likely to offer high rental terms on certain 

films because the distributors cannot guarantee an exclusive run of 

longer than six weeks. Such complaints are not supported by any 

credible evidence in the record. It is more likely that the clause will

18/ One picture which allegedly opened late in Philadelphia because 
of the 42 day clause was "THE KILLING FIELDS." The film opened for 
an exclusive run in Boston in December and opened in Philadelphia on
January 18. The movie, however, opened in Washington, D.C., an
unregulated jurisdiction, on the same day that it opened in 
Philadelphia and in both Boston and Philadelphia the picture was more
broadly released on February 1.
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increase film rental for those films that are blockbusters or which turn 

out to be more popular than expected. When such films are reoffered 

after 42 days, they will probably garner higher percentage rental terms 

for the first weeks of the new license than they would for the seventh 

and succeeding weeks of the original agreement.19

The 42 day clause also has benefits for the Pennsylvania 

moviegoer. The purpose of the provision is to promote the wider 

dissemination of films in the Commonwealth. The evidence showed that tVu. 

Act has achieved that purpose. Some films have opened in suburban and 

rural areas more quickly since the Act took into effect. Indeed, some 

have done so on exactly the 43rd day after the initial area release.

1 9 7 Administrative expense caused by having to reoffer a film after six 
weeks is minimal.



D. Regulation of Bidding Procedures

The open bidding provision of the Act and the pt -v _ a o n  

requiring re-bidding when the distributor rejects all bids serve a 

useful function by preventing certain unfair licensing practices.

Before the Act, some distributors frequently gave favored exhibitors 

secret glances at competitors' bids, called "5 o'clock looks." Collusion 

between favorites often controlled the bidding for pictures. The op^n 

bidding and re-bidding requirements eliminate the 5 o'clock look, place 

all exhibitors on equal footing, and remove the bidding process from the* 

dark. The distributors argue that open bidding encourages collusion 

among exhibitors. They admit that "documented examples of such, abuse 

have been sparse." In fact, documented examples of such abuse are 

non-existent.

Plaintiffs also contend that because open bidding allows 

exhibitors to compare bids, they ultimately receive less favorable 

terms on film licenses. There is no evidence that this has 

occurred.2 1̂ It seems equally likely that an exhibitor will bid 

higher terms after seeing his competition's bids.21

Plaintiffs next complain that distributors often prefer to 

accept low bids rather than submit to the time-consuming rebidding

207 In fact, the evidence indicated that those distributors who have 
adhered most closely to the open bidding provision have received higher 
film rental pe rcentages since the act.

21/ The plaintiffs complain that the Act allows the exhibitor who 
submits a bid stating only that he is "willing to negotiate" to learn 
about the competition's bidding practices. This position is based on 
a misreading of the statute. Under S203-3 a bid "states the terms 
under which the exhibitor will agree to exhibit a feature motion 
picture." The exhibitor who is merely "willing to negotiate" has not 
submitted a bid and is not entitled to examine competitors' bids.



process. Rebidding, however, can take place almost instantaneously.

The Act permits oral bid solicitation and oral bids. The plaintiffs 

have not made a credible showing that this has been a problem of any 

significance.

Finally, the distributors allege that the Act's regulation of 

bidding procedures is so onerous that it has forced some distributors 

to license all films in Pennsylvania by negotiation, which usually 

results in lower film rentals. The problem with this argument is that/ 

while some distributors have switched to negotiation, others bid just / 

as frequently and others use bidding more frequently. Those 

distributors who switched to negotiation have done so as a business 

judgment. The Act leaves open to the choice of distributors whether to 

license by bidding or negotiation. There is no credible evidence that 

the Act has caused any distributor to stop licensing pictures by 

bidding. ̂

E . Plaintiffs' and Defendants' Statistical Claims

Both parties to this lawsuit have presented statistical 

evidence relating to the burdens imposed by the Pennsylvania Act.

Plaintiffs' study was far more ambitious than defendants.

They collected information on every new film license issued by 

plaintiffs in six metropolitan areas: Philadelphia, Pittsburgh,

227 Plaintiffs argue that those distributors who continue to bid may 
be able to "hold their percentage rental figures up, but may, . . . 
be licensing fewer runs than sought or accepting offers from sub-run 
theatres." First, the record does not support this contention. Second, 
the premise behind plaintiffs' statistical study is that distributors 
try to maximize their film rental percentages. The argument they make 
here undercuts this premise by acknowledging that percentage rentals 
are not necessarily the bottom line for distributors.
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Reading/Lancaster, Scranton/Wilkes-Barre, Harrisburg and Erie.

Plaintiffs selected January 1 , 1977 as the starting date and June 30,

1983 as the termination date of the study. In all, the study included 

approximately 14,000 licenses. Of the six and one-half 

year period covered by the study, the Pennsylvania statute was only in 

effect for two and one half years. The period between the granting of 

summary judgment in AFP I and the Court of Appeals mandate reversing 

and remanding that decision were counted with the time before the Act 

took effect as the "unregulated" periods. More than twice as many 

licenses were issued in these times as in the regulated periods.

Plaintiffs' study demonstrates that the distributors' film 

rental percentage in unregulated periods was 55% and in regulated 

periods was 51%. Film rental percentage is that percentage of the 

exhibitor's box office gross paid to the distributor as rental. 

Plaintiffs allege that the decline in percentage rental demonstrates 

significant burden caused by the Pennsylvania statute. One problem 

with this conclusion is that it assumes that percentage film rental is. 

a meaningful term. The evidence suggests that percentage rental is a 

statistic with cnly marginal significance'.-' Like other businesses, the 

motion picture industry looks to its dollar receipts and its bottom

line to measure results. Percentage rental may have little relation

to the bottom line. Plaintiffs themselves offered a great deal of 

testimony about differences among movie theatres. Distributors do their 

best to license their films to prime theatres. A distributor may not be

able to license a picture to a prime theatre on terras as favorable as it

can to a less attractive or spaceous facility, but the film may earn more 

dollars at the former. In addition, there was evidence that some
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distributors s u b s t a n t i a l l y  reduce contract terms in licenses with 

certain exhibitors by r e negotiating after the run. Reductions occur 

even when films ara licensed by bid, where traditionally terms are held, 

firm, and even when the film has been successful. That these reductions 

occur indicates that distri b u t o r s  do not always act to maximize 

percentage rental.

Another basic fallacy is p l a i n t i f f’s reasoning that because 

distributors', share of film rental declined during the periods of 

regulation, the P e n n s y l v a n i a  Act caused the reduction. In fact, the 

causal connection does not appear to exist. When one examines the 

fortunes of each of the plaintiffs individually, it becomes extremely 

difficult to blame the Act for an overall decline in percentage 

rental. Some d i s t r i b u t o r s  have fared better during regulated periods 

than during un regulated periods. The decline of other distributors' 

per centage rental is more persua s i v e l y  explained by factors other than 

the Act, such as the presence or absence of one blockbuster, or g e n e r a l  

decline in a company's fortunes.

Plaintiffs' study also fails to provide any information about 

the Act's effect on c e r tain segments of the industry. Because the studji^ 

was limited to films licensed by the plaintiffs, it does not show what 

effect, if any, the statute has on independent distributors.

Furthermore, because the study was limited to six large areas, it 

provides no information about the effect of the statute on small towns 

Plaintiffs' economics expert, in fact, testified that the study would 

have produced more accurate results had it been a random survey of 55% 

the entire state, rather than an examination of certain metropolitan 

areas comprising 55% of the state's population.
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Plaintiffs' expert also conducted a regression analysis 

to demo n s t r a t e  the effect of the statute on percentage film rental. Whfi* 

the number of licenses on a p a r ticular film, the length of run, and the 

relative success of the film were held constant, the analysis showed that 

the presence of regulation cor r e l a t e d  with a 2.9% decline in percentage 

film rental. As with plaintiffs' statistical study, the regression 

analysis was founded on the a s s umption that distributors attempt to 

maximize per c e n t a g e  film rental. Moreover, when one makes the 

assumption, which I find warranted, that the presence of regulation has 

not caused any d i s t r i b u t o r  to switch from bidding to negotiation or to 

re negotiate license terms downward after the run, the regression analysis 

shows that any effect of regulation on percentage rental is, at most, 

i n c i d e n t a l . ^

There is no credible evidence that the Act causes a switch to 

either negot i a t i o n  or re n e g o t i a t i o n  of licenses. Certainly on its face 

the Act does not mandate such pr ocedures; In addition, there is no reafi, 

evidence that the A c t  has indirectly had such an effect on the way 

d i stributors do business. Some of the distributors license more picture# 

by bid now than they did before the Act became effective. The decisions 

by other distri b u t o r s  to n e g o t i a t e 'e x c l u s i v e l y , to engage in competitive 

negot i a t i o n  or to d i s count some licenses are business decisions unrelated 

to the P e n n s y l v a n i a  Act.

Defendants' statis tical cl a i m  that some exhibitors in 

P e n n s y l v a n i a  paid higher percentage film rental to all distributors

237 When ne gotiation and re n e g o t i a t i o n  are factored out, the 
p r e s e n c e  of reg u l a t i o n  results in a decline in percentage rental of 
.94%.
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after the Act than before is also flawed. The base of data for this 

claim includes both first run and subsequent run films, and thus fails 

to isolate the Act's p r i m a r y  impact on first run movies. The claim is 

also weak ened by the fact that it treats as occurences during a 

"regulated period" data fr om the period of about a year during which at 

least some d i s t r i b u t o r s  rel i e d  on the subsequently reversed ruling in 

AFP I that the Act was unconstitutional. More persuasive is evidence 

that indicates d i s t r i b u t o r s  did not receive higher percentage film rentgC 

in unregulated states than in regu*, , jurisdictions and evidence

showing that r e g ulation has had no . impact on plaintiffs' market

share in P e n n s y l v a n i a  as a p e r centage of nationwide film rental. Such 

evidence suggests that d i f f e r e n c e s  in percentage film rental, if 

significant at all as a measure, do not depend on w h e ther the distribute* 

is subject to the kind of trade practice regulation contained in the 

Pennsylvania Act.

V . Commerce Clause

P laintiff claims that the Pennsylvania Feature Motion Picture 

Fair Business Pr a c t i c e s  L a w  viola t e s  the Commerce Clause of the United 

States Constitution. A r t i c l e  1 §8, Clause 3. Even in the absence of 

federal legislation, the C o m m e r c e  Clause places some limits on state 

regulation. Cooley v. Board of W a r dens of the Port of P h i l a d e l p h i a , 53 

U.S. (12 How.) 299 (1851). T h e  plaintiff distributors contend that the 

law discriminates against and unconstitutionally burdens interstate 

commerce.

A state law whose purp o s e  or effect is to discriminate against 

interstate commerce c o n s t i t u t e s  simple economic protectionism and is 

virtually invalid per se. See B a c chus Imports Ltd. v. D i a s , 52



U.S.L.W. 4979 , 4981 ( 19 8 4 > ? M i n nesota v, Clover Leaf Creamery C o . , 449

U.S. 456, 471 (1981). The Supreme Court's definition of what

constitutes a d i s c r i minatory law is narrow. Exxon Corp. v. Governor of

M a r y l a n d , 437 U.S. 1 17 ( 1 978 ), involved a Maryland law which, in part,

forced all producers and refiners of petroleum products to divest

themselves of retail service stations in the state. The brunt- of the

statute fell completely on o u t - o f - s t a t e  companies because there were no

local p r o ducers or refiners. T h e  Court held that tbe statute was not

discriminatory. First, it did not discriminate against out-of-state

pr o d u c e r s  and refiners because there were no producers or refiners in

Maryland to favor. Second, the Court rejected a p p e l l a n t’s claim that tl(U

statute d i s c r i m i n a t e d  by protecting in-state independent dealers from

o u t - o f - s t a t e  competition:

[I]n-state independent dealers will have no competitive 
advantage over out-of - s t a t e  dealers. The fact that 
the burden of a state regu l a t i o n  falls on some interstate 
companies does not, by itself, establish a claim of 
d i s c r i m i n a t i o n  against interstate commerce.

437 U.S. at 126. •

The Court also held:

If the effect of a state regulation is to cause local goods to 
co n stitute a larger share, and goods with an 
ou t - o f - s t a t e  source to constitute a smaller share, of the 
total sales in the market . . . the regulation may have 
a d i s c r i m i n a t o r y  effect on interstate commerce. But the 
Maryl a n d  statute has no impact on the relative proportions 
of local and out-of-state goods sold in Maryland and, indeed, 
no d e m o n s t r a b l e  effect w h a t s o e v e r  on the interstate flow of 
goods.

427 U.S. at 126, n. 16. ■

The P e n n s y l v a n i a  statute at issue in this case is facially 

neutrai. Exxon indicates that even if there were no Pennsylvania



distributors the law would not be considered economic protectionism

because it draws no disti n c t i o n  between in-state and out-of-state

distributors. In fact, there was testimony at trial that two independent

distributors, albeit small ones, are located in this Commonwealth. Jus t

as their out-o f - s t a t e  competitors, these local distributors must follow

all the requirements of the Feature Motion Picture Fair Business

Practices Law, The P e n n s y l v a n i a  statute does not discriminate against

interstate commerce.

Even a law which does not discriminate may'be struck down if it

unduly burdens interstate commerce. The applicable test was announced

in Pike, v. Br uce Church, I n c . , 397 U.S. 137, 142 (1970):

Wh e r e  the stat.ute regulates evenhandedly to effectuate
a legitimate local public interest, and its effects on 
interstate commerce are o n l y  incidental, it will be upheld 
unless the burden imposed on such commerce is clearly 
excessive in r e l a t i o n  to the putative local benefits ....
If a legitimate local purpose is found, then the question 
becomes one of degree. And the extent of the burden that will
be tolerated will of course depend on the nature of the local
interest involved, and on whether it could be promoted as 
well with a les-ser impact on interstate activities.

P e n n s y lvania's Act regulating the licensing of motion pictures

satisfies the Pike test.

24/ The Sixth Circuit held that Ohio's trade screening and movie 
regulation statute was not dis c r i m i n a t o r y  under the Commerce Clause 
because of its facial neutrality. Allied Artists Picture Corp. v.
R h o d e s , 679 F.2d 656 , 662 ( 6th C i r 1952)~(hereinaf ter Allied II).
Also instructive is the Fourth Circuit's decision in American Motors 
Sales Corp. v. D i v i s i o n  of Mo tor V e h icles of the Commonwealth 
of V i r g i n i a , 592 F .2d 219 (4th C i r . 1979 ). That case involved a 
Virginia statute which restricted the ability of automobile 
manufacturers or distri b u t o r s  to grant additional franchises for a 
particular line of vehicle in a trade area already served by one or more 
dealers carrying the same line. The Fourth Circuit held that because tKt 
statute drew no d i s t i n c t i o n  between manufacturers within the state and 
those outside, it did not discri m i n a t e  against interstate commerce.



i
*

Again, Exxon provides a useful comparison. There was evidence tha<

the three refiners who marketed their product in Maryland solely through

company- operated stations might w i t h d r a w  from selling in Maryland

completely if the statut® '*n q u e s t i o n  were enforced. There was no

evidence, however, that the statute would affect the total quantity of

petroleum products shipped into Maryland. In finding that the statute

imposed a permissible burden on interstate commerce, the Court stated:

The source of the c o n s u m e r s 1 supply may switch 
from compan y - o p e r a t e d  stations to independent 
dealers, but interstate commerce is not subjected 
to an impermissible burden simply because an
oth erwise valid reg u l a t i o n  causes some business
to shift from one interstate supplier to another.

437 U.S. a f  127.

Appellants in Exxon also claimed that the Maryland statute

would burden interstate commerce by changing the market structure in

the petroleum industry. The Court also '.ejected that claim.

We cannot . . . accept appellant's underlying 
notion that the C o m m e r c e  Clause protects the 
particular structure or methods of operation 
in a retail market.... [T]he Clause protects the 
interstate market, not particular interstate firms, 
from prohibitive or burdensome regulations. It 
may be true that the consuming public will be 
injured by the loss of the high-volume, low- 
priced stati ons o p e r a t e d  by the independent 
refiners, but again that argument relates to 
the wisdom of the statute, not to its burden on 
c o m m e r c e .

437 U.S. at 127-28.

There is no credible evidence that the Pennsylvania statute 

at issue in this case has caused any diminution in the amount of film 

product flowing into the state. The evidence fails also to support
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plaintiff's argument that the Act has delayed the introduction of some 

films into Pennsylvania, The benefits from the act are substantial 

and outweigh the minimal burdens created by the legislation.

The p r o h i b i t i o n  against trade screening serves the primary 

goal of reducing the risks of d e c eptive licensing practices by 

distributors. Such a goal protects not only theatre owners in the 

Commonwealth, but also the public. The anti-blind bidding provision 

facilitates exhibitors' ability to provide communities w i t h ‘the films 

they will more likely want to see. It encourages exhibitors to license 

films based on the merits of the product.

The burdens imposed by the trade screening requirement are 

m inimal by co mparison. There is no constitutional right to sell a pig irv. 

a poke. The financial costs of producing a trade screening print are 

small in c o m p a r i s o n  with the distributors' filming budgets. The trade 

s c r e e n i n g 'requ'.rement has not affected the quality of films, nor has it 

delayed their release. That a d i stributor may not have its picture readi^ 

in time to license it at a prime theatre is not a result of the Act. 

A n o ther distributor, one who is able to produce a trade screening print 

more prorptly, will win the theatre. As the Court made clear in E x x o n , 

the C o m merce C l a u s e  protects the interstate market, not particular 

f i r m s . 26

267 Some mention was made during trial of the practice of licensing 
films by blind bidding, but with a "48 hour cancellation clause." Such 
clauses allows exhibitors to cancel their licenses within 48 hours after 
actually viewing the film. Requiring the use of these clauses would not 
serve the public interest as successfully as the trade screening 
requirement. By the time the exhibitor actually sees the picture, it is 
generally too close to the exh ibition date to license another 
film.



The prohibition of g u a rantees and advances serves the primary 

purpose of p r eventing large exhibitors from using their deep pockets to 

squeeze smaller exhibitors out of the market. This benefits both small 

theatre owners and the public, wh ich gains by having a greater available 

choice of theatres and f i l m s . 27 The interests served by these 

clauses are legitimate ones. In P i k e , the Court recognized a State's 

legitimate interest in "maximizing the financial return to an industry 

within it." 397 U.S. at 143. See also Parker v. B r o w n , 317 U.S. 341 

(1943). Later, in N e w  Motor V e h i c l e  Board v. Orrin W. Fox, Co., 439 

U.S. 96 (1978), the Supr e m e  Court upheld a California statute which 

regulated the grant i n g  of automobile franchises. Although that 

decision was based on the due process clause, the Court did identify "th© 

promotion of fair dealing and the protection of small business" as valid

state interests. 439 U.S. at 102, n.7. Relying in part on this
' •

- language, the Fourth Circuit held that a similar V i r g i n i a  statute did net

277 There are some s e c ondary benefits to the prohib ition of guarantees 
and advances as well. The public benefits because exhibitors are less 
likely to stretch out the run of a film to try to recoup a guarantee.
The p r o hibition also may help keep film prices in the Commonwealth
stable.



• ' 
unduly burden interstate commerce. American Motors Sales Corp. v.

Division of M o t o r  Ve h icles of the Commonwealth of V i r g i n i a , 592 F.2d 219

(4th Cir. 1 9 7 9 ).28

The burden imposed by the prohibition of guarantees and advance

is not excessive in relation to the local benefits derived from the

prohibition, riaintiffs' own eco nomics expert testified that the amount

of unearned gu a r a n t e e  income was not substantial enough to affect film

rental. In addition, advances are not the only effective means of

dealing with slow p Ayers or poor credit risks.

A pr o v i s i o n  m e r e l y  prohibiting the. solicitation of guarantees 

and advances, such as that in Ohio, does not serve the public interest a6 

successfully as Pennsylvania's provision. Barring solicitation by 

di stributors would not prevent large exhibitors from using guarantees to 

obtain films which might otherwise be licensed to small theatre owners.

The 42 Day provision also passes the Pike test. There is a

legitimate and substantial benefit in promoting the faster dissemination

of new films in rural and suburban areas. Once the distributors'

mis i n t e r p r e t a t i o n s  of the provision are discounted, the burdens imposed

by the clause are minimal. Tha t a distributor may elect not to open

287 In Allied II the Sixth Circuit remanded the issue of the validity c 
Ohio's regulation of guarantees and advances. District Court Judge 
Duncan had found that the regulation primarily acted to correct a 
bargaining imbalance between exhibitors and distributors. Allied Artist 
Pictures Corp. v. R h o d e s , 496 F.Supp. 408 (S.D. Ohio 1980) (hereinafter 
Allied I). The Court of Appeals, relying on Baldwin v. Seeliq, I n c . , 29 
U.S. 571 (1935), conc luded that "a state's interest in righting a 
bargaining imbalance, standing alone, is not sufficient under the 
Commerce Clause to p e r m i t  direct interference with pricing where it 
burdens interstate commerce." 679 F . 2d at 665. The Court remanded for 
d e t ermination of whether any other legitimate local public interest 
existed. I do not base my decision on a bargaining imbalance between 
local exhibitors and out-of - s t a t e  distributors. I base it instead on th 
state's c l e arly legitimate interest in maintaining the vitality of its 
small theatre owners and in p r o tecting them from being engulfed by 
powerful exhibitors, both local and national. Moreover, I read 
Baldwin v. Seelig, Inc. to reject a N e w  York law 'which on its face 
amounted to economic protectionism.

—  T O  —



a film in P e n n s y l v a n i a  on a gi ven day because of the 42 day clause is a 

deci sion of mar k e t i n g  strategy, not an effect of the Act. The Commerce 

Clause does not protect the "methods of operation in a retail market," 

E x x o n , 437 U.S. at 127, nor does it guarantee to distributors freedom 

from any regulation that mi ght m a r g i n a l l y  influence their business 

strategy.

The P e n n s y l v a n i a  Act's pr ovisions regulating bidding 

procedures also pass muster under the test announced in P i k e . The open 

bidding and re-bidding r e quirements of the Act provide a substantial 

benefit to the public interest by discouraging deception by distributors 

and collusion between d i s t r i b u t o r s  and exhibitors and by encouraging 

honest bidding practices. The burdens imposed by these sections of the 

Act are minor. The r e  was no credible evidence that the bidding 

procedure r e g u l a t i o n s  caused any del a y  in the release of films or 

anything more than minor admi n i s t r a t i v e  expense.

The plain t i f f ' s  c o n t e n t i o n  that the P e n nsylvania Act reduced 

distributors' fil m rental does not change the balance under the Pike 

test. Cost is a factor to be taken into account wh en assessing burden 

in a Commerce Cla u s e  analysis. Raymond Motor Transportation, Inc. v. 

R i c e , 434 U.S. 429, 445 n.21 (1978). Percentage film rental, however, 

is a term w i t h o u t  any real meaning. Even if it did have significance, 

the Act is not the cause of d e c l i n i n g  percentage film rental.

P l a i n t i f f s  argue that the Act has caused some distributors to 

switch from bidding to nego t i a t i o n  ar.d that, as a result, percentage fil 

rental has declined. The d e c isions to negotiate or to renegotiate are, 

however, based on business judgment and are not caused by the 

P e n nsylvania Act. In addition, when negotiation and renegotiation are
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held constant, p l a i n t i f f’s reg r e s s i o n  analysis demonstrated only a .91%

decline in percentage film rental during periods of regulation.

The P e n n s y l v a n i a  Feature Motion Picture Fair Business

Practices Law serves legitimate and substantial public purposes. The

Act takes a small step against dishonest and unfair practices in the

motion picture industry. A legislature

need not strike at all evils at the same time 
or in the same way .... [I]t may implement its 
p r o g r a m  step by step,... adopting regulations 
that only p a r tially ameliorate a perceived evil 
and deferring complete elimination of the evil, 
to future regulations.

Minnesota v. C l o v e r  Leaf C r e amery C o . , 449 U.S. 456, 466 (1981)

(citations omitted).

In contrast to its benefits, the burdens imposed by the

Penns y l v a n i a  Act are incidental and are not "clearly excessive in

relation to the putative local benefits." P i k e , 397 U.S. at 142.

V I . The First and Fourteenth Ame n d m e n t s

The P e n n s y l v a n i a  Feature Motion Picture Fair Business

Practices Law does not violate the First and the Fourteenth Amendments

to the United States Constitution. In its opinion reversing AFP I, the

Court of Appeals stated the test by which this Court must evaluate the

statute. Associated Film D i s t r i b u t i o n  Corp. v. T h o r n b u r g h , 683 F.2a

803 , 81 3 ( 3d Cir. 1 982 ). A l t h o u g h  motion pictures are protected by the

First Amendment, Interstate Circ u i t  v. D a l l a s , 390 U.S. 676, 682 (1968),

the Court held that the P e n n s y l v a n i a  Act is content-neutral trade

practice legislation. As such, the applicable test is that

set forth in Uni t e d  States v. O ' B r i e n , 391 U.S. 367, 377, rehearing •

d e n i e d , 393 U.S. 900 (1968):
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{A] go v ernment regulation is sufficiently 
justified if it is within the constitutional 
power of the Government, if it furthers an 
important or substantial government interest? 
if the governmental interest is unrelated to 
the suppression of free expression? and if the 
incidental restriction on alleged First Amendment 
freedoms is no g r e ater than is essential to the 
furtherance of that interest.

The Court of Appeals remanded this case for a factual 

determination of the kct's actual threat to First Amendment values, the 

nature and weight of the state's interests in enacting the law and a 

balancing of the state's concerns against the impact on the First 

A m e n d m e n t .

In fact, the Penns y l v a n i a  Act has had little or no impact on 

First Ame n d m e n t  values. There was no credible evidence that the Act 

has had or will have any effect on the quality or number of films being 

produced or being exhibited in the Commonwealth of Pennsylvania. There 

was.also no evidence that the Act has caused a material delay in the 

exhibition of films in the Commonwealth. No evidence was offered which 

suggested that mo re films miss their release dates now than before the 

Act. The trade screening requirement, when combined with production 

delays, creates a minimal risk of delayed release. Distributors, 

however, a c c elerate p o s t - p r o d u c t i o n  and have missed release dates in c n ^  

a handful of cases. Even in these instances, it is not proven that the 

Act caused the delay. Plaintiffs claim that some distributors have 

chosen not. to release certain films at an early date in Pennsylvania 

because of the 42-day clause. A l t h o u g h  it may marginally influence a 

distributor's m a r keting decision, the clause does not compel the 

d i s t r i b u t o r  to make such a decision.
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The concerns which led the Commonwealth to enact the Act are 

substantial. The Act promotes fair dealing between distributois and 

exhibitors, helps preserves the via bility of small exhibitors and 

promotes wider dissemi n a t i o n  of films at diverse locations and at 

reasonable v '. The statute, in fact, advances some of the intercjts 

underlying the First Amendment. The trade screening requirement 

encourages innovation by making it more likely that films will be 

'licensed on merit rather than on the name of their producer, director or 

star. The abolition of g u a rantees and advances promotes competition 

among exhibitors, and promotes the exhibition of a variety of films at 

many locations. The 42 day p r o vision makes it easier for people living 

outside cities to see fi^ms more quickly.

On balance, the Feature Motion Picture Fair Business Practices 

Law satisfies the O'Brien standard. It was within the constitutional 

power of the state to enact the l a w . 2^ The legislation furthers a 

substantial state interest which is content-neutral and, therefore, 

unrelated to the suppression of free expression. The impact of this laW

297 I will discuss the validity of the statute under the Pennsylvania 
Constitution in a later portion of this opinion.
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on First Amendment freedoms in de minimis and, in any event, is 

outweighed by the interests of the state in passing the statute.30

V I I . C o p y r i g h t  Preemption

Plaintiffs' third cl aim is that the Federal Copyright Act, 17 

U.S.C. S 101 et s e c ., and the S u p remacy Clause of Article VI of the 

United States C o nstitution preempt the Pennsylvania statute. The 

district judge's original opinion in AFP I ruled that on its face the 

Pennsylvania Act was preempted by the copyright laws. 520 F.Supp. at 

995. The Court of Appeals reversed and remanded for a determination of 

whether "the p r ohibitions contained in the Pennsylvania Act in fact stand 

as an obstacle to the accomplishment and execution of the full purposes 

and objectives of Congress.... The question of whether and to what extent 

the P e n n s y l v a n i a  Act interferes with attaining the 'purposes and 

objectives of Congress' is one which must be resolved before the trial 

court can decide, as a matter of law, whether the interference (if any)

_s such as to require invalidation of all or part of the Pennsylvania A c t

307 Minneapolis Star and T r i b u n e  Co. v. Minnesota C ommissioner of 
R e v e n u e , 460 U.S. 575 (1983), was decided after tbe Vhird Circuit's
opinion in AFP II and the Sixth C i r cuit's opinion in Allied II. In that
case, a newspaper cha llenged a M i n nesota statute which imposed a use tax
on ink and paper. The tax exempted the first $100,000 spent by a .
publication on ink and paper in any calendar year. The Court seated tha-fc 
"differential treatment, unless justified by some special characteristic 
of the press, suggests that the goal of the regulation is not unrelated 
to suppression of expression, and such a goal is presumptively 
unconstitutional .... Differential taxation of the press, then, places 
such a burden on the interests protected by the First Amendment that we 
cannot countenance such treatment unless the State asserts a 
counterbalancing interest of compelling importance that it cannot achieve, 
without differ e n t i a l  taxation." 460 U.S. at 585. The decision in 
M inneapolis Star is distinguishable. Pennsylvania has not imposed a tax 
on distributors. It is not proven that the legislation in the present 
case has had any impact on profits. Moreover', the differential treatmen-fc 
of the movie industry in P e nnsylvania's laws is justified by the special 
problems of that industry. The Commonwealth's attempt to remedy these 
specific evils is not related to the suppression of free expression and 
is warranted by the state's 'interest in reforming the licensing process. 
Finally, the decision in Minneapolis Star rested, i'n part, on the fact 
that the Minnesota statute was not content-neutral in that its burden 
rested solely on large periodicals.



The Supreme Court has held recently that preemption of a state law 

will occur:

[f]irst,, when Congress, in enacting a federal statute, has 
expressed a clear intent to pre-empt state law . . .; second, when i-b
is clear, despite the absence of explicit pre-emptive language, that 
Congress has intended, by legislating comprehensively, to occupy an 
entire field of regulation. . .; and, finally, when compliance with 
both state and federal law is impossible . . .  or when the state lav/ 
"stands as an o b s t a c l e  to the accomplishment and execution of the 
full purposes and o b j ectives of Congress."

Capital Cities Cable, Inc. v. C r i s p , _____  U.S. _________ , 81 L. Ed. 2d f'80,

588-89 ( 1984) (quoting Hines v-. D a v i d o w i t z , 312 U.S. 52 , 67 ( 1941 )).

Plaintiffs claim that the P e n nsylvania Act fails to pass .muster

under the first and third tests.

For its argument that the Act violates the first test, plaintiffs

rely on 17 U.S.C. S 301, which states:

(a) On and after J a n u a r y  1, 1978, all legal or equitable 
rights that are equivalent to any of the exclusive rights 
within the general scope of copyright As specified by section 
106 in works of authorship that are fixed in a tangible 
medium of expr e s s i o n  and come within the subject matter of 
copyright . . . whether created before or after that date
and whether pub lished or unpublished, are governed exclusively 
by this title. Thereafter, no person is entitled to any such 
right or equivalent right in any such work under the common law 
or statutes of any State.
(b) Nothing in this title annuls or limits any rights or remedies 
under the common law or statutes of any State with respect to —
•  • •

(3) activities violating legal or equitable rights that 
are not equivalent to any of the exclusive rights within the 
general scope of cop yright as specified by section 106.

17 U.S.C. S 106 provides that the owner of a copyright has the

on preemption grounds." 683 F.2d at 816.
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exclusive right to do any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies of phonorecords of the copyrighted work 
to the public by sale or other transfer of ownership, or by rental, 
lease, or lending;

(4) in the c r e of ... m o t i o n  pictures and other audiovisual 
works, to perf o r m  che copyrighted work publicly; and

(5) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other 
audiovisual work, to display the copyrighted work publicly.

The narrow question is whether the state statute grants any rights 

equivalent to the exclusive rights given to copyright owners. As the 

Court of Appeals stated in AFP II, "the Act does not take away from 

plaintiffs and give to another the right to reproduce the film, to 

prepare d e r ivative works based on the film, to distribute the film, or 

to license its performance." 683 F.2d at 816. The statute does not 

create any rights equivalent to those enumerated in S 106 on its face or 

in practice.

The purpose of S 301 was not to invalidate state trade practice 

legislation, but to eliminate the former system in which federal 

copyright law controlled published works and state law unpublished 

works.

Instead of a dual system of "common law copyright" 
for un published works and statutory copyright for 
published works. . . the bill adopts a single system 
of Federal statutory c o p yright from creation ....
Common law copyright p r o t e c t i o n  for works coming 
within the scope of the statute would be abrogated....

Notes of the Committee on the Judiciary, House Report No. 94-1476,
94th Cong., 2d Sess. ( 1 9 7 6 ) (reprinted at pp. 271-72 of 17 U.S.C.A. 
(1977)).



As Professor Nimmer explains, S 106 identifies those rights which

are within "the general scope of copyright." The copyright owner's right

is the exclusive right "to prohibit reproduction,... performance,

distribution or display" of the copyrighted work. 1 Nimm e r  On Co p y r i g h t ,

S 1 . 0 1 [B] at 1-11, 1-12.

Thus, in essence a right which is "equivalent to copyright" 
is one which is infringed by the mere act of reproduction, 
performance, d i s t r i b u t i o n  or disp l a y  .... If under state law 
the act of reproduction, performance, distri b u t i o n  or display, 
no matter whether the law includes all such acts or only some, 
will in itself infringe the state created' r i g h t , .then such right 
is pre-empted. But if other elements are required, in addition 
to or instead of, the acts of reproduction, performance, 
d istri b u t i o n  or display, in order to constitute a state created 
cause of action, then the right does not lie "within the general 
scope of copyright," and there is no preemption.

Acts other than the acts of reproduction, performance, 

d i s tribution or d i s p l a y  are ne c e s s a r y  elements of violations under the 

Pennsylvania s t a t u t e . 32 The Act does not create any rights equivalent 

to those g u a ranteed to the copyright owner and is not pre-empted by 17 

U.S.C. S 301.

/ i_

3 1 7 S 301(b) of the Co p y r i g h t  Act, as or iginally drafted stated: 
N o t hing in this title annuls or limits any rights or 
remedies under the common law or statutes of any state 
with respect to —

(3) activities viola:ing rights that are not equivalent 
to any of the exclusive rights within the general scope of 
copyright as specified by sect i o n  106, including breaches of 
contract, breaches of trust, invasion of privacy, defamation, 
and deceptive trade practices such as passing off and false 
representation.

S 301(b)(3), H.R. 4347, 89th Cong., 2d Sess. (1966).
The elimination of the illustrative clause in § 301(b)(3) was not
intended as a substantive change in the meaning of the provision.
1 Nimmer on C o p y r i g h t , § 1 .01[B ] at 1-14.3.

32/ In the Ohi o litigation, Ju dge Duncan used this framework to find 
"that the Ohio statute was not p r e - e m p t e d  by the federal copyright act. 
Allied I, 496 F.Supp. at 407-08.
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I turn now to plaintiffs' contention that the Act is pre-empted

because it "stands as an obstacle to the accomplishment and execution of

the full purposes and objectives of Congress." Hines v.

D a v i d o w i t z , 312 U.S. 52, 67 (1941). The Court of Appeals in AFP II

remanded because on its face the Act did not interfere with the purposes

and objectives of the copyright laws. After full trial on the merits,

this Court concludes that the Act doe s not stand, as an obstacle to the

federal copyright system in practice. As the Court stated in

Mariniello v. Shell Oil C o m p a n y , 511 F.2d 853, 657-58 (3d Cir. 1975):

In recent times, the Supreme Co u r t  has employed the 
Supremacy clause s p a ringly to strike down state law....
Where conflict is alleged b e t w e e n  federal and state law, 
the spec ific purpose of the federal act must be ascertained 
in order to assess any po t e n t i a l  erosion of the federal plan 
by operation of the state law.-

A r t icle I, S 8 of the U n i t e d  States Constitution, which confers on 

Congress the power to legi slate in the field of copyright, 

explicitly declares that the purpose of copyright is "(t]o promote the 

Progress of Science and useful Arts, by securing for limited Times to 

Authors and Inventors the exclusive right to their respective Writings and 

Discoveries." The C o p y r i g h t  Act is "based on t h e ‘conviction that 

encouragement of individual effort by personal gain is the best way to 

advance public welfare through the talents of authors," AFP II, 683 F.2a 

at 815 (quoting Allied I , 496 F.Supp. at 446); however, "[t]he copyright 

law, like the patent statutes, makes reward to the owner a secondary 

consideration." AFP II, 683 F.2d at 815 (quoting United States v. 

Paramount Pictures, I n c . , 334 U.S. at 158).

In remanding this case, the C o u r t  of Appeals explicitly adopted the 

framework of analysis set forth by J u d g e  Duncan in Allied I:
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The Supreme Court has rejected the notion that because 
"a copyright is property derived from a grant by the 
United State s , "  it is not subject to state regulation 
of the man n e r  in which its product is marketed. Fox Film 
Corp. v. D o y a l , 286 U.S. 123, 128 (1932). Further, the 
Supreme Court has rejected claims that the exclusive right 
granted by Congress to dis tribute copyrighted material 
included the exclusive right to distribute it in the 
manner deemed most desirable by the coDyright holder.
Watson v. B u c k , 313 U.S. 387 (1941).

In Fox F i l m , s u p r a , the Supreme Court upheld a'state's direct 
taking by imposition of a tax of royalties derived from 
federal copyrights. Scarcely a more blatant, effective method 
of reducing the author's award can be imagined. Yet the Court 
stated:

The statute confers upon the author after 
publ i c a t i o n  the exclusive right for a limited 
period to m u l tiply and vend- copies and to engage 
in the other activities described by the statute 
in relation to the subject matter, U.S.C., Tit. 17.
In creating this right, the Congress did not reserve to 
the U n i t e d  States any interest in the production 
itself, or in the copyright, or in the profits that 
may be derived from its use. Nor did the Congress 
provide that the right, or the gains from its exercise,
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would be free of tax. The owner of the copyright, if
he pleases, may refrain from vending or licensing and
content himself with simply exercising the right to
exclude others from using his property. T h e  sole
interest of the Uni t e d  States and the primary object in
conferring the m o n o p o l y  lie in the general benefits
derived by the public from the labors of authors.

* * *

. . . The nature and purpose of copyrights place them 
in a distinct category and we are unable to find- any 
basis for the supposition that a nondiscriminatory tax 
on royalties h a m p e r s .in the slightest degree the e x e cution of 
the policy of the copyright statute.

Fox F i l m , s u p r a , 286 U.S. at 127, 131 (citations omitted).

The auth ority of the states to regulate market practices 
dealing with copyrighted subject matter is well-established. 
Thus, for example, the S u p reme Court has made it clear that the 
existence of a copyright does not permit its owner to contract 
concerning it in ways that suppress competition in violation of 
federal ant itrust laws. 15 U.S.C. S 1, et s e q . I n t erstate 
Circuit v. United S t a t e s , 306 U.S. 208 , TTo' ( ( 9 3 9 ~  Similarly, , 
ownership of a cop yright does not entitle a company to abuse the 
market power it obtains thereby by engaging in a per se illegal 
tying arrangement, see e . g ., United States v. Paramount Pictures 
I n c . , 334 U.S. 131# 156-57 ( 1948), price fixing, s e e ,
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e . g . , Watson v. B u c k , 313 U.S. 387 (1941), or other fraudulen 
or deceptive practices, c_f. Mariniello v. Shell Oil C o .. 511 
2d 853 (3d Cir. 1975); Hearing Aid Ass'n. of Kentucky, Inc. v 
B u l l o c k , 413 F. Supp. 1032 (E.D. Ky. 1976). ----------

The State of Ohio is no more interfering with the 
legitimate rights of owners of copyrighted motion pictures 
by regulating the ways in which plaintiffs and other 
p r o d u c er-distributors license their product, in order 
to achieve fair and open bargaining than were the states 
in passing the legislation upheld in those cases.

AFD II, 683 F.2d at 815-16, (quoting Allied I, 496 F. Supp. at 
ITS*- 47).

The Courts of Appeals for the Third and Sixth Circuits, in

considering this issue, have stated:

we do not find authority for the argument that state 
trade regulation which affects d i stribution procedures 
and, indirectly, monetary returns from copyrighted 
property is invalidated implicity or explicity by the 
terms of the C o p yright Act . . .  or the copyright 
clause [of the United States Constitution].

«

AFD II, 683 F .2d at 816 (quoting Allied II, 679 F.2d at 661-63).

The question for this court is "whether the Pennsylvania Act in fact 

precludes the 'accomplishment and exec ution of the full purposes and 

objectives' of the C o p yright Act." AFD II, 683 F.2d at 817.
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Plaintiffs have not fulfilled their burden of demonstrating that 

the Pennsylvania F e a ture M o t i o n  P i c ture Fair Business Practices Law 

has interfered with the Federal Copyright Act. The evidence produced at 

trial showed that the P e n n s y l v a n i a  Act has had no effect 

on the incentive to make and d i s t r i b u t e  motion pictures. There was 

110 evidence that fewer motion p i c t u r e s  are being made today or that 

the quality of pictures has declined. The Copyright Act does not 

guarantee an author m a x i m u m  profit and, in any event, it is not proven 

that the Pennsy l v a n i a  Act has reduced the distributors' reward.

T h e  Pennsy l v a n i a  statute does not dilute the distributors' 

ownership rights in their films. T h e y  maintain exclusive control over 

the decision whether to license as well as when to license and to 

whom to license. The P e n n s y l v a n i a  Act may change the way distributors dtf 

-business. It does not, however, take from them the essential rights of 

ownership.

Plaintiffs argue that the statute interferes with the copyright
' # 

owner's exclusive right "to dist r i b u t e  copies . . .  of the copyrighted

work to the public by sale or other transfer of ownership, or by

rental, lease or lending." 17 U.S.C. S 106(3). This argument is

misplaced. The P e n n s y l v a n i a  Act sets no limit on the financial terms at

which films may be licensed. T h e  A c t  in no respect prevents a distribute/

from selling a film to a theatre ow n e r  outright, nor does it interfere

with the distributor's ability to license a film to an exhibitor. The Ac*

does not prevent the d i s tributor from assuring itself of a fixed amount

of remuneration for a license. Distributors may still license films for

fixed sums. T h e  p r o h i b i t i o n  of guarantees means that the distributor

cannot have it both ways where there are adverse consequences; it cannot

%
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license a film on a percentage rental basis and at the same time receive

guaranteed m i n i m u m  payment.

The i n validation of advances does not restrict the distributors'

right to license its films. The C o p y r i g h t  Act does not assure security

for the copyright owner. An exclusive ow,.<;rship right is not

equivalent to a right to license without risk.

P l a intiffs have also contended that inherent in the exclusive

right to dist r i b u t e  is the right to o f f e r  a film at the time which the

copyright owner considers most advantageous. Plaintiffs' argument is

that tne P e n n s y l v a n i a  Act imposes a dir e c t  control on the timing of

licensing by p r e c o n d i t i o n i n g  it on trade screening. The evidence

presented at trial, however, showed that the Act has not impaired

distributors' ability to release their films on the dates they desire.

A l t h o u g h  it is true that the statute preve nts distributors from
•

contracting until a trade screening print is available, this has little
4

.effect on the essential rights of the copyright owner:

There is nothing in the federal C o p yright Act prohibiting 
the state from exercising its police powers to rectify a 
market situation it perceives as inequitable. The comment 
by the Supreme Court regarding the practice of block booking 
in U n i t e d - S t a t e s  v. P a r amount P i c t u r e s , I n c . , 334 U.S. 131,
158 . . . i s  apropos:

It is said that reward to the author or artist serves to induce 
release to the public of the products of his creative genius. 
But the reward does not serve its public purpose if it is not
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related to the q u a lity of the copyright .... The 
[prohibited] practice tends to equalize rather 
than d i f f e r e n t i a t e  the reward for the individual 
c o p y r i g h t s .

Allied I, 496 F. Supp. at 447.

Blind bidding forces exhibitors to license on the basis of 

inadequate and m i s l e a d i n g  information. It rewards hype, not artistic 

merit. The right to sell in this manner is not related to the quality of 

the copyright.

Plaintiffs have also argued that the trade screening provision 

deprives copy right holders of their ownership rights by requiring them to 

display their product when they would not ordinarily wish to do so.

As Ju d g e  Duncan noted in All i e d  I, the trade screening requirement does 

not impede the copyright owner's right to prohibit d i s p l a y  or 

distribution. T h e  d i s t r i b u t o r  must only trade screen if it decides to 

license in Pennsylvania. Allied I, 496 F. Supp. at 447. The trade 

screening r e q uirement does not interfere with the purposes of the
’ 0

Copyright Act.

The plaintiffs' next contention is that the Pennsylvania Act's 42 

day clause interferes with the copyright owner's right to license 

e xclusively for the life of the copyright. After hearing the evidence 

in this case and after di scounting the distributors' misinterpretations 

of the statute, the Court concludes that the 42 day provision's 

interference with the exclusive rights of the copyright owner is 

minimal. The statute does not prevent distributors from contracting 

for runs of longer than six weeks. It merely says that if such a



contract is made, it must contain some provision for expanding the run 

within the geographical area after the forty-second day. The 

statute also does not prevent a distributor from entering into a 

series of exclusive licenses with one exhibitor as long as each license 

does not exceed '2 days. The facts produced at trial failed to show 

that the 42 day clause has in any respect dampened incentive in the 

motion picture industry, nor has it interfered with the purpose or 

exe cution of the C o p y r i g h t  Act.

In fact, the 42 d a y  clause and the Pennsylvania statute as a whole 

promote the purposes unde r l y i n g  the Copyright Act. The Act improves the 

p u b l i c’s access to creative products. The 42 day clause benefits the 

public by quickening the wide di s s e m i n a t i o n  of creative works. Sim ilarly 

the prohibition of g u a r a n t e e s  and advances helps maintain the viability 

small exhibitors, increasing the public's choice of theatres and films. 

Finally, the trade s c r eening r e quirement allows exhibitors to 

d i f ferentiate pict ures on the basis of factors relating to merit and, 

therefore, may afford independent, lesser known distributors a better 

chance to display their wares.

VIII. Pennsylvania Consti t u t i o n

P l a i n t i f f s’ final cl a i m  is that the Pennsylvania Feature Motion 

P i c ture Fair B u s iness P r a ctices Law violates Article III, Section 32 of 

the P e n nsylvania Constitution, which is the Commonwealth's version of 

the Equal P r o t e c t i o n  Cla u s e  of the Fourteenth Amendment to the United 

States Constitution. It provides:

The General A s s e m b l y  shall pass no local or special law 
in any case which has been or can be provided for by general 
law and specif i c a l l y  the G e n e r a l  A s s embly shall not pass any

-55'



local or special law:

1. Re gulating the affairs of counties, cities, townships, 
wards, boroughs or school districts:

• • •

7. Regulating labor, trade, mining or manufacturing. . . .

T h e  P e n n s y l v a n i a  Act does not violate Section 32. First, the 

act does not constitute a "special law." In Commonwealth v. W e b b , 1

Pa. Cmwlth. 151 , 162, 274 A . 2d 261 , 267 ( 1971 ), the Commonwealth Court

held:

[i]n the exercise of the police power, and in the
interest and for the protection of the public,
the state may, without denial of the equal 
pro t e c t i o n  of the laws, reasonably regulate a 
business, a useful trade, occupation, or profession 
which may prove injurious to the public, just so the 
le gislation is not discriminatory in the sense of 
applying un e q u a l l y  to persons pursuing or engaged in 
the same calling, profession, or business under the 
same or like conditions and circumstances.

T h e  P e n n s y l v a n i a  legislation at issue in this case benefits the 

public interest and is a valid and reasonable exercise of the police 

p o w e r . W h i l e  the Act distinguishes the motion picture industry

337 Pl aintiffs rely heavily on Hertz Drivurself Stations, Inc.. v. 
s T g g i n s , 359 Pa. 25 , 58 A . 2d 464( 194 8). ‘For the purposes of this case, 
h o w e v e r , Hertz stands for the proposition that a law m-st bear a 
reasonable and substantial relation to an end which serves the public 
interest. 359 Pa. at 47 , 58 A . 2d at 476. The Pennsylvania Act satisfi* 
this standard.
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from other trades, it applies equally to persons and firms within that 

business. The Act, therefore, constitutes a general law not subject to 

the provisions of Article III, Section 32 of the Pennsylvania 

Constitution. Kroger Co. v. O'Hara T o w n s h i p , 4S1 Pa. 101 , 392 A . 2d 266 

( 1978 ) is not to the contrary. In K r o g e r , the Pennsylvania Supreme Court 

held unconstitutional P e nnsylvania's Sunday Trading Laws, known also as 

blue laws. The P e n n s y l v a n i a  blue laws represented exactly that type of 

special legislation S 32 was meant to combat:

481 Pa. at 116, 392 A . 2d at 273.

Even if the P e n n s y l v a n i a  statute is considered a "special law," it 

passes muster under K r o g e r . Kroger held t h a t’s 32 mandates careful 

scrutiny of any special law regulating trade. Although the Court 

ex p l i c i t y  deferred the question of what is the appropriate test,

I have little doubt that the highest court of this Commonwealth would

[W]hen a law which prohibits business activity 
is riddled with exception after exception, a time 
comes when the general scheme is so diluted that it 
violates the equal protection of the laws.
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hold that the legislative classification roust have a (1) fair and 

substantial r e l a t i o n s h i p  to the object of the legislation 

and (2) must s u b s t a n t i a l l y  further the statutory objective. The first 

part of the test is derived from previous pronouncements of the 

Court. See Mover, v. P h i l l i p s , 462 Pa. 395 , 400 , 341 A . 2d 441 , 443 ( 1973)

In re Estate of C a v i l l , 459 Pa. 411, 329 A . 2d 503 (1974). A fair and

substantial r e l a t i o n s h i p  is one which rests "upon some ground of

difference which has a fair and substantial relation to the object of the

legislation so that all persons similarly circumstanced shall be treated 

alike." K r o g e r , 461 Pa. at 119, 392 A . 2d at 275.

The Kroger case itself mandates that the legislation must 

substan t i a l l v  further the statutory objective to pass muster under S32.

481 Pa. at 1 21-22, 392 A . 2d at 2 7 6 . 34

The P e n n s y l v a n i a  Feature Motion Picture Fair Business Practices Law 

presents a c l a s s i f i c a t i o n  which bears a fair and substantial relationship 

to the legislative o b jective. I have described the problems specific to* 

the movie industry which the Act addresses. The Act also substantially

furthers the s t a tutory objective. While it does not right every wrong, i-fc

stakes a step toward r e m e d y i n g  unfair and deceptive practices which often 

occur in the licensing of motion pictures.

347 Even if the P e n n s y l v a n i a  Supreme Court were to apply to Article
III, Section 32 of the P e n n s y l v a n i a  Constitution the most stringent test
under federal equal p r o t e c t i o n  analysis, i . e ., that the law must be 
n e c e s s a r y  to the a c c o m p l i s h m e n t  of a compelling state interest, Palmore v 
S i d o t i , 104 S.Ct. 1879, 1882 (1984), the Pennsylvania Act would satisfy 
that standard.
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IX. CONCLUSION

The effect of the Penns y l v a n i a  statute on the businesses of both 

exhibitors and d i stributors has been miniscule compared to the competing 

claims that it is a salvation and damnation. The Act has not materially 

affected the bottom lines of either the distribution or exhibition 

businesses. The ingenuity and adaptability of both retailers and 

w h olesalers of mcvies nas far outdistanced the modest proscriptions of the/ 

law. Trade screening of prints is a minor problem in the scheme of 

p r o ducing movies. The trade screening requirement seems to concern the 

middle management cost accountants of the wholesale movie business, but 

does not m a t erially affect production, distribution or profitability of 

the business. Trade screening does, however, benefit those exhibitors wha 

“Use it to select films on the merits of likely box office issues. The 

r equirements of open bidding, prohibiting guarantees and advances and 

limiting exclusive first runs to 42 days work benefits by promoting wider 

d i s s e m i n a t i o n  of films and fairer trade practices, with little negative 

impact. Matters of importance in the film business turn on luck, market 

power, money, sharp d e a ling and other factors unrelated to the relatively 

m i n o r  and modest trade practice regulation of the Pennsylvania Act.



IN THE UNITED STATES DISTRICT COURT 
FOR THE E A S TERN D I S T R I C T  OF PENNSYLVANIA

A S S O C I A T E D  FILM D I S T R I B U T I O N  
CORPORATION, et al.

v s .

T H E  H O N O R A B L E  DICK TH ORNBURGH, 
et al.

0 R D

A N D  NOW, this o  day of August, 1985, judgment is entered 

in favor of d e f e n d a n t s  and against plaintiffs, declaring that the 

P e n n s y l v a n i a  F e a t u r e  M o t i o n  Picture Fair Business Practices L a w  is 

constitutional.

I direct en t r y  of this final judgment urvtr Rule 54(b), there 

being no just reason for delay.

BY THE COURTt.

MARVIN KATZ, J.

CIVIL ACTION 

NO. 80-1179

E R



M a rc h  2 4 ,  1 9 8 6

Senator Pat Rodey 
Chairman
Senate Judiciary Committee 
P.O.Box "V"
Juneau, Ak. 9^811

As part-owner of the Fairbanks Entertainment Center,Inc. it has 
. come to my attention that legislation has been introduced for 

a Fair Motion Picture Practices Act, House Bill 551.

I support this legislation as it promotes fair business practices 
in the motion picture industry in Alaska.

Sincerely,

Officer, Churchill Group,Lmtd.

L C :llv

F airbanks E ntertainm ent Center, Inc. •  P.O. Box 200 •  Fairbanks, A laska 99707 o (907) 488-4160



March 24, 1986

Senator Pat Rodey 
Chairman
Senate Judiciary Committee 
P.O. Box "V"
Juneau, Ak 99811

Dear Senator Rodey:

As manager of the Picture Show Theater of the Fairbanks Entertainment 
Center, it has come to my attention that legislation for a Fair 
Motion Picture Practices Act, House Bill 551, has been introduced.

I support this legislation as it promotes fair business practices 
in the motion picture industry in Alaska.

Sincerely,

Stephen A. Crandall 
Manager, Picture Show

S A C :llv

’a irbanks E ntertainm ent Center, Inc. •  P.O. Box 200 •  Fairbanks, A laska  99707 •  (907) 488-4160



FTC
FLETCHER THEATRES Sc COMMUNICATIONS

Juneau, AK 99811 

Dear Senator Rodey:

I am writing you on behalf of House Bill 551.

I strongly believe in bidding fairness as is the case with 
bids for construction, state bids etc.

1 support the House Bill 551 in that it iliminates the blind 
closed type of bidding I have had to contend with in past years.

Kindly give this matter your utmost attention giving us, the 
Exhibitor, and Citizen working in Alaska, your sincere consider­
ation.

Thanking you, I am

Theatres - Broadcasting 

300 ADAMS ST., SEWARD, AK 99664 (907) 224-5973

March 21, 1986

: o

renator Pat Rodey 

P.O. Box V

Sincerelv vours,

Fletcher Theatres/Communications

CC: Mitch Gravo



TESTIMONY OF DAVE GROSS 
GROSS ALASKA THEATRES 

REGARDING 
HOUSE BILL 551, SENATE BILL 353 

' BEFORE THE HOUSE LABOR AND COMMERCE COMMITTEE
AND SENATE JUDICIARY COMMITTEE 

MARCH 26, 1985

REPRESENTATIVE NAVARRE, SENATOR RODEY, AND MEMBERS OF THE HOUSE 

LABOR AND COffERCE COMMITTEE AND THE SENATE JUDICIARY COMMITTEE, MY 

NAME IS DAVE GROSS AND I AM HERE TODAY IN OPPOSITION TO HB 551, AND 

SB 363,

WHAT YOU HAVE BEFORE YOU ARE BILLS WHICH PURPORT TO "PROMOTE THE 

SURVIVAL GF SMALL INDEPENDENT EXHIBITORS, " BUT WHICH '/ERE DRAFTED AND 

INTRODUCED BY THE STATE'S LARGEST THEATRE CHAIN OWNER WITHOUT THE 

KNOWLEDGE OF OR ANY CONSULTATION WITH THE INDEPENDENT EXHIBITORS,

GROSS ALASKA THEATRES IS THE ONLY ALASKAN OWNED THEATRE CHAIN IN 

THE STATE, OUR TTEATRES ARE LOCATED IN JUNEAU, SITKA, AND KETCHIKAN,

THE COMPANY HAS BEEN OWNED AND OPERATED BY MY FAMILY SINCE THE GOLD 

RUSH DAYS WHEN MY GRANDFATHER AND CAP LATHROP WERE PARTNERS IN THE 

FIRST HAND-CRANKED MOVING PICTURE BUSINESS IN THE TERRITORY.

I CONSIDER MYSELF A SMALL, INDEPENDENT THEATRE OWNER IN COMPARISON 

TO TOM MOYER THEATRES AND FESTIVAL ENTERPRISES - BOTH LARGE OUT-OF-STATE 

OWNED CHAINS. I CERTAINLY DO NOT SEE MY SURVIVAL AS A LOCAL FAMILY - 

OWNED BUSINESS PROMOTED NOR PROTECTED BY THIS LEGISLATION. I AM SURE 

THAT THE OTHER LOCAL INDEPENDENTLY OWNED AND OPERATED THEATRES IN JUNEAU, 

KODIAK, PETERSBURG AND SOLDATNA ARE CONCERNED ABOUT THE REGULATORY 

RESTRICTIONS IMPOSED BY THIS PROPOSED LEGISLATION. IN FACT, I BELIEVE 

THAT THE PURPOSE OF THE LEGISLATION IS TO HELP THE LARGEST CHAINS, LIKE 

TOM M0VER THEATRES, USE THEIR DEEP POCKETS TO OUT BID SMALLER INDEPENDENT 

THEATRES OR TO PROVIDE AN ADDITIONAL BASIS FOR LITIGATION AGAINST THE 

FILM DISTRIBUTORS, ATTEMPTING TO FORCE THE BEST FILMS EXCLUSIVELY'INTO 

THEIR THEATRES,



I BELIEVE THAT STRONG COMPETITION AMONG THEATRE OWNERS IS GOOD FOR 

THE CONSUMER, AND THAT IS PRECISELY WHAT WE HAVE TODAY IN ALASKA - STRONG 

COMPETITION WHICH BENEFITS BOTH THE STATE AND ALASKAN CONSUMERS, GIVING 

US STRONG BUSINESSES AND THE BEST PRICES. TOM MOYER THEATRES, UPON 

PURCHASING THE WOMETCO CHAIN IN ANCHORAGE, AND FAIRBANKS, THOUGHT IT 

WAS BUYING A MONOPOLY IN THOSE COMMUNITIES, BUT WAS LATER FACED WITH 

COMPETITION BY NEW THEATRES SUCH AS THE FESTIVAL SCREENS IN ANCHORAGE 

AND EAGLE RIVER. RATHER THAN TRYING TO PROMOTE COMPETITION, THIS 

LEGISLATION WOULD EVENTUALLY STIFLE IT AND RETURN US TO A NON-COMPETITIVE 

SITUATION.

THE PROBLEMS BEING ADDRESSED BY THE BILLS ARE NOT PROBLEMS FOR MOST 

THEATRE OPERATORS. TRADE SCREENING IS NOT A PROBLEM, AS WE ALL USE BOOKING 

AGENTS WHO PREVIEW FILMS FOR US IN SEATTLE. THE VAST MAJORITY OF FILDIS 

WE SHOW ARE TRADE SCREENED IN THEIR ENTIRETY BEFORE WE BID OR NEGOTIATE 

FOR THEM WITH THE DISTRIBUTOR. WE SEE NO NEED FOR MANDATORY BID 

PROCESSES, THE DISTRIBUTORS S E K  TO MAXIMIZE THEIR RETURN ON FILMS IN 

EITHER CASE - THROUGH BID OR NEGOTIATION. THE DISTRIBUTOR MAY FAVOR A 

MANDATORY BID SYSTEM AS THEY WOULD REAP THE HIGHEST PROFIT POSSIBE,

THIS WOULD SEVEELY LIMIT THE ABILITY OF THE S M A E  BUSINESS TO COMPETE 

FOR THE LARGER GROSSING FIRST-RUN FEATURE FILMS. THIS CONTRASTS WITH 

THE PRESENT OPEN MARKET WHERE THE SMALLER THEATRE OWNER CAN PROVIDE 

QUALITY ENTERTAINMENT AT A PRICE BOTH HE AND THE CONSUMER CAN AFFORD.

A PROBABLE RESULT OF THE BID PROCESS AS IT IS SET FORTH IN SB 363 

AND HB 551 WILL LIKELY BE LITIGATiON ON THE ACCEPTABILITY OF BIDS. THIS 

WOULD NOT BE IN THE BEST INTERESTS OF THE STATE AS IT FAVORS THE LARGE 

CHAINS WHO CAN AFFORD THE EXPENSE OF LENGTHLY LITIGATION - NOT THE SMALL 

OWNER.



ALL I WANT IS THE OPPORTUNITY TO SUCCEED OR FAIL AT A BUSINESS 

WHICH IS NOW IN THE FOURTH GENERATION OF MY FAMILY. I DO NOT WANT 

RULES AND REGULATIONS WHICH MAKE MY BUSINESS MURE VULNERABLE TO TAKE 

OVER BY OUT-OF-STATE CORPORATIONS NOR DO I WANT ANY SPECIAL ADVANTAGES 

OVER MY SMALLER COMPETITORS IN SOUTHEAST ALASKA. IF WE ARE GOING TO 

START REGULATING THE DISTRIBUTION OF MOVIES IN THIS MANNER, THEN THIS 

LIST OF PROSCRIBED PRACTICES IS JUST A START. ARE WE GOING TO REGULATE

THE DISTRIBUTION OF OTHER COMMODITIES - FOOD, GAS, CLOTHING, BOOKS, OR/

HARDWARE? MY BUSINESS IS NOT SUBSTANTIALLY DIFFERENT THAN OTHER PROVIDERS 

OF GOODS OR SERVICES, SO LET'S USE THE FREE ENTERPRISE SYSTEM TO DETERMINE 

THE RULES.

THANK YOU FOR THE OPPORTUNITY TO SPEAK TO YOU TODAY. IF YOU HAVE 

ANY QUESTIONS, I WOULD BE GLAD TO ANSWER THEM.



F E S T IV A L  E N TE RPR ISE S

TESTIMONY OF RICHARD JEHA BEFORE 

THE HOUSE LABOR & COMMERCE

& SENATE JUDICIARY COMMITTEES 
regarding HB551 and SB363

MARCH 26, 1986

Senator Rodey, Representative Navarre, and members of 
the Judiciary and Labor & Commerce Committees, my name is Richard 
J e h a  and I am h e r e  to d a y  on beh a l f  of F e s t i v a l  E n t e r p r i s e s .  
Festival Enterprises is the second largest theatre operation in 
Alaska with 12 screens in Anchorage and Eagle River.

Our theatres, which were opened last year, are among the
fin e s t  in the U n i t e d  States. We spent over $10 m i l l i o n  to 
construct the theatres, and employ 150 Alaskans in them. They 
have state of the art e q u i p m e n t ,  u n i f o r m e d  u s h e r s ,  and ample 
lobbies. We m a d e  this i n v e s t m e n t  b e c a u s e  we felt that the 
Anchorage area was underserved given its demographics. We were 
convinced that new, modern facilities would be well received in a 
community which was predominantly served by outdated theatres. 
And after approximately 4 months of operation, we think we were 
right.

This proposed legislation is not intended to "promote 
the survival of small, independent exhibitors" or to "promote 
fair and effective competition in the theatre business". Its 
intent is to enchance the position of the largest exhibitor in 
Alaska which, by the way, is the very exhibitor that is proposing 
this legislation— Mr. Tom Moyer of Luxury Theatres. He presently 
has 24 screens in Alaska and has announced 11 more screens for 
1986. He has also attempted to purchase other existing theatres 
in A l a s k a , including o u r s . Mr. Moyer has very deep pockets. He 
is the tenth largest exhibitor in the United States. He has the
resources to out bid his smaller competitors. Once he forces his
smaller competitors out of business, he has a monopoly.

We do not share the same concerns as the proponent of 
this bill, and we see absolutely no need for its passage. In 
fact, were this l e g i s l a t i o n  in e f f e c t  last year w h e n  we w e r e  
e v a l u a t i n g  the A l a s k a  m a r k e t ,  we w o u l d  h a v e  d e c i d e d  a g a i n s t  
building our theatres here.

Our business is a highly competitive one. There are 
only a handful of films each year which are successful enough to 
p r o d u c e  a d e c e n t  r e t u r n  for an e x h i b i t i o n .  All t h e a t r e s  try
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their best to get those films. Sometimes we get them by bids and 
sometimes by negotiation. We occasionally pay too much for a 
film, and lose money. But the important thing is that we all 
h a v e  the same c h a n c e  to use our business s k i l l s  to p r o m o t e  
ourselves to the film producers and distributors.

T h e  film c o m p a n i e s  c o n s i d e r  factors ot her than the 
highest bid in granting exhibition rights to a particular 
theatre. These include grossing ability, location, quality of 
the theatre, cleanliness, employee service and courtesy, quality 
of the sound and projection, etc.

Unfortunately, some exhibitors operate their theatres in 
a manner that brings discredit to our industry. As a result, 
Paramount, Columbia, D e L a u r e n t i i s , Disney, Tri-Star and Twentieth 
Century Fox Film select the theatres that they will exhibit their 
films in. The c r i t e r i a  they use is based on p a t r o n  comfo r t ,  
quality of presentation and grossing capability. The highest 
dollar bid does not necessarily mean the best bid. We want to 
e n c o u r a g e  the film c o m p a n i e s  to take a long t e r m  v i e w  of the 
b u s i n e s s  and not just go for the "quick buck" w h i c h  may be 
profitable in the short term, but is not in the best interests of 
the industry on a long term basis.

This legislation takes away a good bit of the freedom to 
let the m a r k e t  pl a c e  d e t e r m i n e  wh i c h  theatres g e t  the best 
p i c t u r e s .  It sets a r t i f i c i a l  rules that give an i n c r e a s e d  
competitive advantage to the largest theatre chain owner. In 
Alaska, that is Moyer Theatres, which owns slightly over half the 
screens in the State and is the 10th largest chain in the United 
States.

Specifically, the bill requires:

(1) Trade screening of all films in Alaska. None of us 
need this —  we all preview our films in Seattle, Portland or San 
Francisco where our agents are located.

(2) Mandatory bidding at request of any theatre owner. 
We don't need a formal process, as the distributors already have 
plenty of incentve to get the best return on their product. The 
proposed process favors the deep pocket who can bid the highest. 
It will also encourage litigation by disgruntled theatre owners. 
This also benefits the people who can afford such litigation.

In summary, Chairmen and members of the committees, the 
free market system that we now enjoy in Alaska is the levelest 
playing field for competitors. Let's not tilt it to favor one or 
more players at the expense of the others. If we do, it will 
alternately be the consumer that suffers the consequences.
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The Free Market System works exceedingly well —  Please 
do not impose unnecessary governmental restrictions that will 
interfere with free enterprise.

T h a n k  you. I would be pleased to answer questions or 
provide additional information as you desire.

kn42.75
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NEW ORPHEUM THEATRE 

TESTIMONY OF MARISSA TODD BEFORE 

THE HOUSE LABOR & COMMERCE

& SENATE JUDICIARY COMMITTEES 
regarding HB551 and SB363

MARCH 26, 1986

Senator Rodey, Representative Navarre, and members of 

the Judiciary and Labor & Commerce Committees, my name is Marissa 

Todd, and I am here today on behalf of the New Orpheum Theatre of 

Juneau. The New Orpheum Theatre is a small, independently owned 

t h e a t r e  w i t h  one screen, here in Juneau. I have owned and 

operated this theatre for eight years.

I strongly oppose the proposed legislation which you are 

c o n s i d e r i n g  h e r e  today because it do es not " p r omote fair and 

effective competition" or "promote the survival of small, 

independent exhibitors" as Section 1 of the bill indicates. At 

the present time, I, as a small, independent theatre owner, am 

comfortable with the existing free market arrangements. I am 

free to book my films myself or through a booking agent, and have 

been able to fairly and effectively compete in that environment. 

If this proposed legislation is adopted, however, the bidding 

procedures and the prescreening procedures would dramatically 

increase my cost of doing business to the point that I would not 

long be able to compete with the large theatre chains in this 

State. I am pleased with the current arrangement. I see no need



*
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for g o v e r n m e n t  i n t r u s i o n  in an area w h e r e  the e x i s t i n g  free 

market system is working effectively.

In my eyes this legislation is extremely unnecessary.

What it is proposing is a situation that would make it impossible 

for small, independent theatres, such as mine, to exist. It tips 

the scales in favor of the very large owners and puts me and many 

other small independents in an extreme disadvantage. The costs 

alone, incurred in mandatory screenings held in other parts of 

Alaska, would be enough to put me out of b u s iness. It would make 

it i m p o s s i b l e  for s o m e o n e  like me to c o m p e t e  w i t h  the large 

o w n e r s .

T h e r e  are many things wrong with this legislation, as

you have heard from the testimony given here. The point that I

would like to stress is that the status-quo is fair to both in­

state and out-of-state distributors, agents and theatre owners, 

large and small. There is clearly no reason to adopt unnecessary 

legislation and regulation on problems that do not even exist.

Small movie theatres provide a service to their 

communities here in Alaska. Please safeguard their existence by 

opposing this legislation in any form.

kn42.76
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MOTION PICTURE ASSOCIATION OF AMERICA, INC.

TESTIMONY OF SIMON BARSKY BEFORE

THE HOUSE LABOR & COMMERCE

& SENATE JUDICIARY COMMITTEES 
regarding HB551 and SB363

MARCH 26, 1986

Senator Rodey, Representative Navarre, and members of 

the Judiciary and Labor & Commerce Committees, my name is Simon 

Barsky, and I am he re today on behalf of the M o t i o n  P i c t u r e  

Association of America, Inc.

Motion pictures in Alaska, as in most othe; states, are

licensed to theatre owners either by bidding or by negotiated

a g r eements. In n e g o t i a t i o n s ,  the d i s t r i b u t o r  se e k s  the best 

price and terms for the rights to exhibit a movie, and is free to 

co n sider all ot h e r  r e l e v a n t  facts to a s u c c e s s f u l  b u s i n e s s  

arrangement. In addition to price, the distributor may also take 

into account theatre quality, maintenance, location, past 

performance, seating capacity, advertising, parking facilities, 

and other f a c t o r s  w h i c h  c o n t r i b u t e  to a p l e a s u r a b l e  p u b l i c  

viewing experience. In fact, as the attached movie patron survey 

indicates, adult movie goers consider factors such as a clean 

theatre, comfortable seats, and good sound quality to be very 

important.

In the overwhelming majority of cases, motion pictures 

are screened for the e x h i b i t i o n  prior to the time the m o t i o n  

p i c t u r e  is l i c e n s e d  for e x h i b i t i o n .  In 1985, 94 out of 104



films, 93 percent of all motion pictures released by members of 

the M o t i o n  P i c t u r e  A s s o c i a t i o n  of America, Inc. (M P A A ) for 

exhibition in Alaska were trade screened prior to licensing. On 

occasion, and in particular when a film has a number of special 

effects or is scheduled for release during the highly competitive 

Christmas, summer or Easter season, film clips and descriptive 

materials are used in lieu of the full film preview. The process 

is termed advance bidding (sometimes misnomered "blind bidding"). 

The h i g h e s t  g r o s s i n g  p i c t u r e  r e l e a s e d  in 1985, BACK TO THE 

FUTURE, was advance bid. 1/ THE COLOR PURPLE, which received 11 

Academy Award nominations was also advance bid. For the Alaska 

market, film previews usually take place in Seattle or Portland, 

where some of the Alaska theatre chains and the booking agents 

which handle most of the remainder of the independently-owned 

Alaskan theatres are headquartered. It makes little sense to 

require costly duplicate in-state trade screenings when films are 

already evaluated before licensing takes plcice.

Alaska now has 54 theatre screens in operation. Sixty- 

seven percent (36 screens) are owned by out-of-state chain?

1/ Other high-grossing advance bid films released in 1985 include 

THE RIVER, SP I E S  LIKE US, Y O U N G  S H E R L O C K  H O L MES, and W H I T E  

NIGHTS.
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19 percent (10 screens) by an Alaska-based chain; and 14 percent 

(nine screens) by other Alaskan independent owners. Tom Moyer 

Theatres, based in Portland, is the largest out-of-state 

owner w i t h  24 screens in A n c h o r a g e  and F a i rbanks. F e s t i v a l  

E n t e r p r i s e s  from C a l i f o r n i a  o w n s  12 s c r e e n s  in A n c h o r a g e  and 

E a g l e  River. G r o s s - A l a s k a  T h e a t r e s ,  based in Juneau, owns 8 

screens in Juneau, Sitka and Ketchikan. The remaining screens 

are small independents located in Petersburg, Seward, Kodiak, 

Juneau and Soldotna.

ISSUE

The Moyer Theatre chain has requested introduction of SB 

363 and HB 551, which would for the first time establish state 

regulation of motion picture licensing. These bills, which have 

provisions nearly identical to legislation sponsored by Moyer 

Theatres that have already been rejected in the state of 

Washington, would require that all films licensed in Alaska be 

first trade screened in the state and that when requested by any 

t h e a t r e  owner, all li c e n s i n g  be on an op en bid basis. The 

Washington State Commerce and Labor Committee turned down this 

proposal after the rest of the exhibition community, fearful that 

this legislation would force them out of the market place, rose 

in opposition to the bill.
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Whi l e  the proposed legislation has been portrayed as 

b e n e f i c i a l  to all thea t r e  owners, including the A l a s k a - b a s e d  

businesses, this is not the case. In reality, while purporting 

to fix problems that do not exist, the proposal favors the Moyer 

ch a i n  at the e x p ense of other owners. Th is s p e c i a l  i n t erest 

legislation should be viewed as a "Trojan Horse" designed to give 

the largest theatre chain in the state the competitive edge.

The 310 screen Moyer chain is the tenth largest in the 

U.S., currently owns 44% of all Alaskan theatres, and therefore 

has the financial resources to outbid the other theatres in the 

short run, thus preventing them from getting the best films. It 

is also in an a g g r e s s i v e  t a k eover posture, h a v i n g  o f f e r e d  to 

purchase many of the remaining Alaskan based theatres. Passage 

of SB 363 and HB 551 w o u l d  f a c i l i t a t e  this c h a i n’s drive to 

become a monopoly in Alaska by requiring costly bidding wars that 

would drive the smaller exhibitors out of the marketplace and 

lessen the quality of motion picture exhibition. Motion picture 

d i s t r i b u t o r s  w o u l d  no lon g e r  be able to c h o o s e  to license a 

motion picture to an exhibitor who takes pride in his theatre.

While creating a competitive advantage for Moyer 

T h e a t r e s ,  these bills c r e a t e  d i s a d v a n t a g e s  for other theatre 

owners. These m e a s u r e s  will create b i d ding w a r s  for m o t i o n  

p i c t u r e s  which will h a r m  the local e x h i b i t i o n  i n d u s t r y  and 

benefit the large out-of-state chains. They increase the 

potential for litigation, when most independent owners do not

-4-



have the resources for expensive court fights as do the large 

chains like Moyer Theatres. They would also hurt the movie-going 

public by risking delay in the opening of films and increasing 

the cost of admission tickets. In fact, under the requirements 

of these bills, a film could not safely be licensed in Alaska 

until it had been licensed in every other state to ensure that 

the distributor did not accept a bid anywhere else in the country 

that was lower than the bid rejected in this state. The bill 

would force the special nature of the Alaska market to be ignored 

in licensing motion pictures, and would make deep pockets, rather 

than decent theatres, the key to success in Alaska.

The current unregulated environment of the motion 

picture business in Alaska has w o r k M  well since territorial days 

when Cap Lathrop and W. D. Gross first showed hand-cranked moving 

pictures to frontier saloon patrons. The status quo is fair to 

both in-state and out-of-state distributors, booking agents, and 

theatre owners. It has even allowed Moyer Theatres to prosper in 

the A n c h o r a g e  and F a i r b a n k s  m a r ket. Let's not spe n d  time 

imposing unnecessary regulations on problems which do not exist.

k n 4 2 .77
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Movie Study Highlights
"Newsday," the Long Island, New York, daily newspaper, recently conducted 

a "Movie Study," making telephone calls to a sampling of adults and teenage 
residents of Nassau and Suffolk Counties. Below, are some of the highlights 
from that study.

A D U L T S

•  P R I C E  INFORMATION

• O n  average, m o v i e g o e r s  s p e n d  $ 4- 25  to see a f i l m  a n d  $1.80 a t  the theatre's 

co n c e s s i o n  s t and  (on t h e m s e l v e s ) .

• S e v e n  o u t  o f  ten m o v i e g o e r s  r e p o r t  h av i n g  p a i d  ful l p r i c e  (or $5.00) Gb~~~ 
see a film in the p a s t  t h r e e  months.

•28% o f  all m o v i e g o e r s  m e n t i o n  h a v i n g  a t t e n d e d  m o v i e s  a t  a d i s c o u n t  p r i c e  

(between $1.50 an d $ 2. 50  p e r  ticket) in the p a s t  t hr ee  months. S l i g h t l y  more 

than h al f  the m o v i e s  th es e p e o p l e  h av e  at te n d e d  in  the p a s t  t h r e e  m ont h s  have 

be e n  at d i s c o u n t e d  prices.

•45% of d i s c o u n t  t i c k e t  m o v i e g o e r s  c l a i m  they w o u l d  w a i t  se v e r a l  w e e k s  to 

see a movie at a d i s c o u n t  p r i c e  r a t h e r  than s p e n d  full  price, w h i l e  30% would 

buy  a full pr ice  ti ck e t  in  o r d e r  t o  see a m ov ie  s o o n e r .  15% r e p o r t  their 

d e c i s i o n  w o u l d  d e p e n d  o n  the movie.

•  D E S C R I P T I V E  RAT INGS

• T h e  f ollowing l i s t  o f  i t e m s  a s s o c i a t e d  w i t h  m o v i e s  a n d  m o v i e g o i n g  are co n­
sid e r e d  to be "very i m p o r t a n t " b y  a d u l t  mo v i e g o e r s :

A  clean theatre 74% a  mo v i e ' s  r a t i n g # su c h  as P G  or R  33%

C o m f o r t a b l e  seats 71% S p e c i a l  r a t e s  for c h i l d r e n  31%

Good sound q u a l i t y  71% Matinees' 30%

S e p a r a t e  s e c t i o n s  for 66% Dolby s t e r e o  29%

smokers & n o n - s m o k e r s  A  d i r e c t o r  19%

A  safe n e i g h b o r h o o d  65% F i r s t - r u n  o r  p r e m i e r e  s h o w i n g s  18%

Plenty of p a r k i n g  59% A  w e l l  s t o c k e d  c o n c e s s i o n  s t a n d  17%

C o n v e n i e n t  l o c a t i o n  59% Ushers 15%

A  large s c r e e n  49% Th e A c a d e m y  A w a r d s  15%

A n  actor o r  a c t r e s s  44% A  p r o d u c e r  15%

Di sc o u n t  p r i c e s  42% M i d n i g h t  s h o w  times 9%

• M o v i e g o e r s  w e r e  a s k e d  t h e i r  d e g r e e  o f  a g r e e m e n t  o r  d i s a g r e e m e n t  w i t h  a list  

o f  items d e a l i n g  w i t h  m o r e  s u b j e c t i v e  f ee lings a b o u t  movi es . T h e  p e r c e n t a g e  

of a d u l t  m o v i e g o e r s  w h o  s t r o n g l y  a g r e e d  w i t h  e a c h  s t a t e m e n t  is s h o w n  below:

Th er e sh ou l d  be  m o r e  films 53% Movi es  are  a g o o d  w a y  to s p e n d  43% 

for the w h o l e  f am i l y  a few h o u r s  a w a y  fr o m  home

Movies s h o u l d  b e  l ess 52% I like m o v i e s  t h a t  m a k e  m e  think 38%

vi o le nt  I li k e  m o v i e s  t h a t  s h o w  a real- 37%

I just w a n t  to be  e n t e r  - 49% i s t i c  v i e w  o f  lif e

tained w h e n  I g o  to t h e  I li k e  m o v i e s  w i t h  s p e c i a l  36%

movi es  e ff ect s



• DESCRIPTIVE RATINGS (continued)

35% Mo vi e s  s h o u l d  be a c u l t u r a l  22%

e x p e r i e n c e

33% Mov ies  a r e  a go o d  v a l u e  f o r  19%

the m o n e y

31% I go to the m ovi e s  to e s c a p e  15% 

the e v e r y d a y  p r e s s u r e s  o f  

life

• M O V I E  INFORMATION
T h e  d e m o g r a p h i c  c h a r a c t e r i s t i c s  o f  a d u l t  m o v i e g o e r s  are as follows:

• 5 0 %  m a l e / f e m a l e

• 4 3 %  18-34 y ears old; 37% 35-54 y e a r s  old; 20% 55 y ea rs  o r  o l d e r

•20% h a v e  ann ua l family incomes o f  $ 4 0,0 00  or more; 27* h a v e  fam ily

inco mes  b e t w e e n  $25,000 and $ 4 0 , 0 0 0  

•65% h a v e  a t  least some c o lle ge  e d u c a t i o n

•42% live in h ou se ho lds  w h e r e  the c h i e f  w age e a r n e r  has a p r o f e s s i o n a l /  

m a n a g e r i a l  job 

•62% are married; 26% are single, n e v e r  m ar rie d.

I fe e l  m o v i e s  are an e x c e l l e n t  

f o r m  of  family e n t e r t a i n m e n t  

Go i n g  to the movies is a 

s o c i a l  e v e n t  

T h e r e ' s  too m u c h  s e x  in mov ie s

T E E N A G E R S
• M O V I E G O IN G  BEHAV IOR  AMONG TEENS

• N i n e t y - s i x  p e r c e n t  of all teenage r e s p o n d e n t s  h a v e  gone  to the m o v i e s  in 

N a s s a u - S u f f o l k  i n  the p a s t  12 months.

•Of these moviegoers, 42% say they a r e  g o i n g  " m or e o f t e n  c o m p a r e d  to a y ea r

ago," 36% " a b o u t  the same" an d 22% "less often."

•Anong the teenagers w h o  are g o i n g  " m ore  often" the v o l u n t e e r e d  reaso ns 

c e n t e r  around:

G o o d / b e t t e r  movies 43'.

B e i n g  o l d e r / h a v i n g  a dr iv e r ' s  l i c e n s e  12%

H a v i n g  m o n e y  to go 7%

• A m o n g  the 22% going to the mo vi es " less o f t e n , "  the r e a s o n s  o f f e r e d  are:

B e i n g  too b u s y / n o  time 28%

N o t  too m a n y  good m o v i e s / q u a l i t y  o f  mo vi es  d e c r e a s i n g  10%

Films n o t  i n t e r e s t i n g / c o m p e l l i n g  10%

B e c a u s e  o f  a job 10%
I

•58% o f  all teenage m o v i e g o e r s  h a v e  g o n e  mor e t h a n  once  a  m o n t h .  T h e  a v e r­

age n u m b e r  of  times a ll m o v i e g o e r s  h a v e  a t t e n d e d  i n  the p a s t  t h r e e  mo nt hs  is 

5.4.

• E i g h t  o u t  o f  ten m o v i e g o e r s  r e p o r t  u s u a l l y  g o i n g  to the m o v i e s  w i t h  friends,

26% w i t h  family and 14% w i t h  a date. (Multiple a n s w e r s  w e r e  allowed) .

•31% o f  all  tee n m o v i e g o e r s  a t t e n d  a m o v i e  w i t h i n  a  w e e k  a f t e r  i t  o p e n s  o n  

Lo n g  Island, 37% b e t w e e n  o n e  a n d  two wee ks,  15% b e t w e e n  two a n d  t h r e e  w ee ks  

and  1 0 %  t h ree  w e e k s  or  longer.

(continued)



•PRICE INFORMATION

• T e e n  m o v i e g o e r s  spend, o n  a ve r a g e ,  $ 4 . 0 0  t o  a t t e n d  a m o v i e  an d $2.60 at  

the t h e at re 's c o n c e s s i o n  s t an d (on t h e m s e l v e s )  .

• S e v e n t y - s e v e n  p e r c e n t  of m o v i e g o e r s  s a y  t h e y  h a v e  p a i d  full p r i c e  o r  $5.00

to s ee a f i l m  in the p a s t  three m o n th s.

• T h i r t y - s i x  p e r c e n t  of all teen m o v i e g o e r s  m e n t i o n  h a v i n g  a t t e n d e d  m o v i e s

a t  a d i s c o u n t  p r i c e  (between $ 1 . 5 0  a n d  $ 2 . 5 0  p e r  ticket) in the p a s t  t h re e

months.

• A n  a v e r a g e  o f  44% o f  all m o v i e s  s e e n  b y  t h e s e  d i s c o u n t  tic ke t m o v i e g o e r s  

in the p a s t  three m o n t h s  h a v e  b e e n  a t  a  d i s c o u n t  pri ce .

• F i f t y - s e v e n  p e r c e n t  of d i s c o u n t  t i c k e t  m o v i e g o e r s  w o u l d  rat he r b u y  a  full 

p ric e t i c k e t  to see a m o v i e  s o o n e r  r a t h e r  t h a n  w a i t  se v e r a l  w e e k s  to se e i t  

a t  a d i s c o u n t  price; 27% w o u l d  wait, w h i l e  1 0 %  say i t  d epe nd s on  the movie.

• D E S C R I P T I V E  RAT INGS

• T e e n  m o v i e g o e r s  rate  the f o l l o w i n g  l i s t  o f  m o v i e g o i n g  i tems as "ver y 

i m p o r t a n t " :

A  c l e a n  theat re 54% A  m o v i e ' s  r a t i n g  such as P G  or  R 23%

C o m f o r t a b l e  seats 65% S p e c i a l  r a tes  for ch il dre n 23%

Good  s o u n d  q u a l i t y 67% M a t i n e e s 19%

S e p a r a t e  s e c t i o n s  for 52% D o l b y  s t e r e o 40%

sm o k e r s  & n o n - s m o k e r s A  d i r e c t o r 17%

A  saf e n e i g h b o r h o o d 48% F i r s t - r u n  or p r e m i e r e  s ho wi n g s 18%

P le n t y  o f  p a r k i n g 24% A  w e l l  s t o c k e d  c o n c e s s i o n  s t a n d 32%

C o n v e n i e n t  l o c a t i o n 55% U s h e r s 11%

A  l arg e s c r e e n 53% T h e  A c a d e m y  A war d s 12%

An a c t o r  o r  a c t r e s s 45% A  p r o d u c e r 16%

D i s c o u n t  p r i c e s 37% M i d n i g h t  s h o w  t imes 15%

• " S t r o n g l y  a gr e e "  feelings w e r e  g e n e r a t e d  b y  this l i s t  of items:

T h e r e  s h o u l d  b e  m o r e  films 43% M o v i e s  are a go o d  w a y  to s p e n d 64%

for the w h o l e  family a  f e w  h o u r s  a wa y  from ho m e

Mo vi es  s h o u l d  b e  less 14% I l i k e  m o v i e s  t h a t  ma k e  me t h i n k 31%

v i o l e n t I l i k e  m o v i e s  t ha t  s h o w  a r e a l­ 39%

I j u s t  w a n t  t o  b e  e n t e r­ 51% i s t i c  v i e w  of  life

t a i n e d  w h e n  I go to the I l i k e  m o v i e s  w i t h  s p e c i a l 53%

m o v i e s e f f e c t s

I feel m o v i e s  are  a n  e x c e l l e n t 42% M o v i e s  s h o u l d  b e  a c u l t u r a l 9%

fo r m  o f  f am i l y  e n t e r t a i n m e n t . e x p e r i e n c e

G o i n g  to the m o v i e s  is a 41% M o v i e s  a r e  a g o o d  va lue  for 27%

s o c i a l  e v e n t t h e  m o n e y

13%T h er e' s too m u c h  s e x  in m o v i e s 14% I g o  t o  the  m o v i e s  to esc a p e  

t h e  e v e r y d a y  p r e s s u r e s  o f  life

•  MOVIE INFORMAT ION

• 4 3% o f  t e e n  m o v i e g o e r s  f i n d  f r i e n d s  o r  f a m i l y  to b e  the ir  m a i n  s o u r c e  o f  

m o v i e  i n f o r m a t i o n ;  39% ne wsp ap er s;  38% T . V . ;  a n d  6% radio. (Multiple a n s w e r s  

w e r e  accepted.)



4

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

Bradley
1/31/86
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\ -

IN THE SENATE BY THE JUDICIARY COMMITTEE 

CS FOR SENATE BILL NO. 363 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to Motion Picture Fair Competition."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE. The purpose of this Act is

( 1 ) to establish fair and open procedures for bidding and

negotiation for the right to exhibit motion pictures in the state in order 

to prevent unfair and deceptive acts or practices and unreasonable 

restraints of trade in the business of motion picture distribution and 

exhibition within the state;

(2 ) to promote fair and effective competition in that business;

(3) to prevent the award of motion picture licenses on other 

than an individual, picture-by-picture, theatre-bv-theatre basis;

(4) to promote the survival of small, independent exhibitors;

and

(5) to ensure that an exhibitor has the opportunity to view a 

motion picture and know its contents before deciding to exhibit the motion 

picture in the community.

* Sec. 2. AS 45 is amended by adding a new chapter to read:

CHAPTER 51. EXHIBITION OF MOTION PICTURES.

Sec. 45.51.010. PROHIBITED AND REQUIRED PRACTICES. (a) The 

buying or selling of the right to exhibit a motion picture by blind

bidding or blind selling is prohibited in the state.

(b) Bids may not be returnable, negotiations for the licensing 

or exhibition of a motion picture may not take place and a license 

agreement and its terms may not be agreed upon for the exhibition of a

r£i

-1- rcQn
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I

motion picture in the state before the motion picture has been trade 

screened.

(c) A distributor shall provide reasonable and uniform written 

notice to each exhibitor in the state at least 72 hours before a trade 

screening.

Sec. 45.51.020. SOLICITATION OF BIDS. (a) When a bid is solic­

ited from exhibitors relating to the exhibition of a motion picture in 

the state,

(1 ) the invitation to bid shall specify

(A) whether the bid being solicited is a first, sec­

ond, or subsequent run;

(B) whether the run is an exclusive or nonexclusive

run and the geographic area for the run;

(C) the name of each exhibitor who is being solicited;

(D) the date and hour the invitation to bid expires;

and

(E) the time, date, and the address in the largest

city in the state where the bids will be opened;

(2 ) all bids shall be submitted in writing and shall be 

opened at the same time and in the presence of the exhibitors who 

submitted bids or their agents who attend the bid opening;

(3) immediately upon being opened, the bids shall be ex­

amined by the exhibitors who submitted bids or their agents who attend 

the bid opening;

(4) within 1 0 business days after the bids are opened, the 

distributer shall advise each exhibitor who submitted a bid

(A) of the name of the highest bidder; and

(B) the name of the bidder who received the award of 

exhibition rights; or



WORK DRAFT WORK DRAFT WORK DRAFT

(C) that each bid submitted was unacceptable

(b) Once bids are solicited under (a) of this section, the 

distributor may solicit rebids only if each bid is unacceptable.

(c) If an exhibitor notifies a distributor that it wishes to 

submit bids for motion pictures released by the distributor in a

particular area of the state designated by the exhibitor, the exhibi­

tor and each competing exhibitor shall be solicited for bids for the 

first or second run of each motion picture to be released by the

distributor in the designated area.

Sec. 45.51.030. REJECTION OF BIDS. The decision of a distribu­

tor that a bid is an unacceptable bid is conclusive unless a

reasonable person could not have made that judgment.

Sec. 45.51.040. VIOLATION. A person aggrieved by a violation 

of this chapter may bring a civil action in superior court to enjoin 

further violations and to recover damages.

Sec. 45.51.050. DAMAGES. If the violation of this chapter is 

determined to be intentional, an aggrieved exhibitor may recover 

punitive damages necessary to deter a similar violation in the future.

Sec. 45.51.060. WAIVER. A purported waiver of rights estab­

lished by this chapter is void and unenforceable and this chapter 

shall be liberally construed to achieve its purpose.

Sec. 45.51.100. DEFINITIONS. In this chapter

( 1 ) "blind bidding" means an exhibitor's bid or negotiation 

for or the exhibitor's offer or agreement to terms for the license to 

exhibit a motion picture at a time either before the motion picture 

has been trade screened in the state or before the motion picture has 

been otherwise made available for viewing in the state by all exhibi­

tors j

(2 ) "blind selling" means the distributor's agreement to
. - . ' .V*\L,V;X& •' ’ v . . W.V!<-8T
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license a motion picture before an exhibitor has been afforded an 

opportunity to view the motion picture by trade screening;

(3) "buying" or "selling" of the right to exhibit a motion 

picture means the licensing of a theatre to show the motion picture 

for a specified number of days for a specified price;

(A) "distributor" means a person engaged in the business of 

distributing more than one notion picture during a calendar year to 

exhibitors by rental, sale, licensing, or other agreement;

(5) "notion picture" means a feature motion picture exceed­

ing 60 minutes in showing time;

(6 ) "run" means the continuous exhibition of a motion

picture in a defined geographic area for a specific period of time;

(7) "trade screening" means an exhibition of a motion

picture, before its release for public exhibition by a distributor;

(8 ) "unacceptable bid" means a bid that is inferior to the 

lowest bid the distributor would accept for the same run of the sane

picture in an area having a population equal to or greater than the

population of the area for which the inferior bid was made.
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IN THE SENATE BY THE JUDICIARY COMMITTEE
I

CS FOR SENATE BILL NO. 363 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to Motion Picture Fair Competition."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE. The purpose of this Act is

(1) to establish fair and open procedures for bidding and 

negotiation for the right to exhibit motion pictures in the state in order 

to prevent unfair and deceptive acts or practices and unreasonable 

restraints of trade in the business of motion picture distribution and 

exhibition within the state;

(2) to promote fair and effective competition in that business;

(3) to prevent the award of motion picture licenses on other 

than an individual, picture-by-picture, theatre-by-theatre basis;

(A) to promote the survival of small, independent exhibitors;

and

(5) to ensure that an exhibitor has the opportunity to view a 

motion picture and know its contents before deciding to exhibit the motion 

picture in the community.

* Sec. 2. AS 45 is amended by adding a new chapter to read:

CHAPTER 51. EXHIBITION OF MOTION PICTURES.

Sec. 45.51.010. PROHIBITED AND REQUIRED PRACTICES. (a) The 

buying or selling of the right to exhibit a motion picture by blind 

bidding or blind selling is prohibited in the state.

(b) Bids may not be returnable, negotiations for the licensing 

or exhibition of a motion picture may not take place and a license 

agreement and its terms may not be agreed upon for the exhibition of a

-1-
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motion picture in the state before the motion picture has been trade 

screened.

(c) A distributor shall provide reasonable and uniform written

4 notice to each exhibitor in the state at least 72 hours before a trade
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screening.

Sec. 45.51.020. SOLICITATION OF BIDS. (a) When a bid is solic­

ited from exhibitors relating to the exhibition of a motion picture in j 

the state,

( 1 ) the invitation to bid shall specify

(A) whether the bid being solicited is a first, sec­

ond, or subsequent run;

(B) whether the run is an exclusive or nonexclusive

run and the geographic area for the run;

(C) the name of each exhibitor who is being solicited;

(D) the date and hour the invitation to bid expires;

and

(E) the time, date, and the address in the largest

city in the state where the bids will be opened;

(2 ) all bids shall be submitted in writing and shall be

opened at the same time and in the presence of the exhibitors who

submitted bids or their agents who attend the bid opening;

(3 ) immediately upon being opened, the bids shall be ex­

amined by the exhibitors who submitted bids or their agents who attend 

the bid opening;

(4) within 10 business days after the bids are opened, the 

distributor shall advise each exhibitor who submitted a bid

(A) of the name of the highest bidder; and

(B) the name of the bidder who received the award of 

exhibition rights; or

CSSB 3 6 3 (Jud) -2- ,
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(C) that each bid submitted was unacceptable. '%
I ■

(b) Once bids are solicited under (a) of this section, the ?s 

distributor may solicit rebids only if each bid is unacceptable. %

(c) If an exhibitor notifies a distributor that it wishes to gj 

submit bids for motion pictures released by the distributor in a 

particular area of the state designated by the exhibitor, the exhibi­

tor and each competing exhibitor shall be solicited for bids for the 

first or second run of each motion picture to be released by the 

distributor in the designated area.

Sec. 45.51.030. REJECTION OF BIDS. The decision of a distribu­

tor that a bid is an unacceptable bid is conclusive unless a 

reasonable person could not have made that judgment.

Sec. 45.51.040. VIOLATION. A person aggrieved by a violation 

of this chapter may bring a civil action in superior court to enjoin | 

further violations and to recover damages. I

Sec. 45.51.050. DAMAGES. If the violation of this chapter is £ 

determined to be intentional, an aggrieved exhibitor may recover I 

punitive damages necessary to deter a similar violation in the future. 1

Sec. 45.51.060. WAIVER. A purported waiver of rights estab- | 

lished by this chapter is void and unenforceable and this chapter f 

shall be liberally construed to achieve its purpose.

Sec. 45.51.100. DEFINITIONS. In this chapter

( 1 ) "blind bidding" means an exhibitor's bid or negotiation 

for or the exhibitor's offer or agreement to terms for the license to 

exhibit a motion picture at a time either before the motion picture 

has been trade screened in the state or before the motion picture has 

been otherwise made available for viewing in the state by all exhibi­

tors ;

(2 ) "blind selling" means the distributor's agreement to
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license a motion picture before an exhibitor has been afforded an 

opportunity to view the motion picture by trade screening;

(3) "buying" or "selling" of the right to exhibit a notion 

picture means the licensing of a theatre to show the motion picture 

for a specified number of days for a specified price;

(4) "distributor" neans a person engaged in the business of 

distributing more than one notion picture during a calendar year to 

exhibitors by rental, sale, licensing, or other agreement;

(5) "notion picture" means a feature notion picture exceed­

ing 60 minutes in showing tine;

(6 ) "run" means the continuous exhibition of a motion

picture in a defined geographic area for a specific period of time;

(7) "trade screening" means an exhibition of a motion

picture, before its release for public exhibition by a distributor;

(8 ) "unacceptable bid" means a bid that is inferior to the 

lowest bid the distributor would accept for the same run of the sane

picture in an area having a population equal to or greater than the

population of the area for which the inferior bid was made.

CSSB 3 6 3 (Jud)
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