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Alaska State Legislature

House
Official Business Pouch V
Stale Capitol
Juneau, Alaska 99811
MEMORANDUM

T0; Rep. Max F. Gruenberg
FROM: Dave Donley

DATE: February 24, 1985

RE: Alaska Hire

The history of preferential hire for residents of Alaska has been
turbulent. The first Alaska Hire law was adopted in 1960. Over the
years, the 1960 law was enforced with varying degrees of enthusiasm.
Then 1in 1972, 1in an effort to obtain employment for Alaskans on the
construction of the Trans Alaska Pipeline, the 1972 "Local Hire Under
State Leases"™ law was adopted. The 1972 law required that Alaska
residents be employed in preference to non-residents in all construction

involving oil and gas development. In 1978 in Hicklin v. Orbeck, the
U.S. Supreme Court struck down the 1972 law as contrary to the
Privileges and Immunities clause of the U.S. Constitution. While the

1972 law was struck down, the 1960 law was not challenged and remained
in effect but was not enforced until 1983.

In 1983, 1in response to public desire for an enforceable Alaska Hire law
and new legal developments, the Alaska legislature amended the 1960 law.
The 1983 act, which 1is the current law , requires 95% Alaska hire on most
construction projects funded by State or local funds. ~

In 1984, the current law was challenged in Francis v. Robison. Superior
Court Judge Johnston ruled the current law in violation of the *
Privileges and Immunities Clause of the U.S. constitution on May 23,
1984. On request of the State of Alaska the Alaska Supreme Court staved
Judge Johnston®s action until the State could appeal his decision.

This case is currently on appeal before the Alaska Supreme Court and a
decision 1is expected in che latter halt oF“975." 1"

In January of 1985, the Supreme Court of Wyoming upheld a Wyoming Hire
law that 1is even stronger than our current Alaska Law, in that it
requires 100% Wyoming hire, not just 95%, on public construction
projects. The Wyoming Supreme Court overruled a lower Wyoming court
which found, as Judge Johnston found for the Alaska law, that the
Wyoming law violated the Privileges and Immunities Clause.

Currently then, our Alaska Hire law is in effect and being enforced and
in light of the Wyoming case has a better chance than ever of being
found constitutional by our Alaska Supreme Court. Of course, even if
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the Alaska Supreme Court approves the current law, Alaska Hire may still
Tag"challenged in the U.S. Supreme’'Court'.

SUGGESTIONS FOR LEGISLATIVE ACTION

I'f our current law is struck down by the Alaska Supreme Court or
challenged in the U.S. Supreme Court, the key factor in its success or
failure may bg) the State of Alaska's ability to prove that the resulting
discrimination against non-residents is necessary to' relieve-
unemployment among Alaskans. * * 1

To effect this proof of need | believe legislative hearings on the
subject and the adoption of legislative findings of fact would be
advisable. .Whether it woulcl be better for the legislature to take
action at this time, or to wait until after the Alaska Supreme Court's
ruling on the pending case, is difficult to predict.

My suggestion is that the legislature pass a special appropriation bill
empowering the Department of Labor to commission a study on the
relationship of out-of-state workers to unemployment in Alaska and the
Alaska Hire question in general. Such legislation would additionally
provide the vehicle for public hearings at which evidence could he
compiled to support Alaska Hire.
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INTRODUCTION OF BILLS (Senate)(cont'd)

SB 234 (cont®"d)

to make violation of the new restrictions a misdemeanor, punishable
by up to a year in jail and by a maximum fine of $5,000. Violation
of the requirement that excess funds be disposed of would be
punishable by the greater of three times the amount of the
violation or $5,000 plus up to a year in jaj.l.

Does not provide for an effective date (becomes law 90 days after
signed).

Introduced March 14 and referred to State Affairs, Judiciary and
Finance.

Alaska Local SENATE BILL NO. 235. by Senators Fahrenkamp, Bennett,

Hire Ferguson, Sackett, Zharoff and Vic Fischer. Enacts legis—
lative "findings," "purpose,™ and "policy" sections under local
hire law, AS 36.10.010, to strengthen it in the case of lawsuits.
The law requires that 952 of the employees on state funded
construction projects be r sidents of Alaska.

Findings are retroactive to July 16, 1983. Effective immediately.
Identical to HB 294.

Introduced March 16 and referred to Judiciary.

INTRODUCTION OF RESOLUTIONS (Senate)

Deficit SENATE JOINT RESOLUTION NO. 19. by Sen. Coghill. Urges
Reduction Act Congress to "amend the Deficit Reduction Act of 1984 (P.L.
(amendment 98-369) to replace the "adequate contemporaneous records”

Of) requirement with the former "sufficient evidence®™ requirement

for establishing income tax deductions and investment tax credits,
and to return to the former rules for depreciating business
equipment.”

Introduced March 11 and referred to Finance.

Investment in SENATE CONCURRENT P3SOLUTION NO. 14. by Sen. Vic Fischer.
South Africa Identical to HCR 17, page 413.

Introduced March 13 and referred to State Affairs and Finance.

HOUSE BILLS RECEIVED IN THE SENATE

Elevator Safety CS FOR HOUSE BILL NO. 64 (L&C). (see pages 57;161;420;463).

Standards Received in the Senate on March and referred to Labor
(revising) and Commerce

Motor Vehicle HOUSE BILL No. 8l (see pages 66,212,322,463) Received

Emissions in the Senate on March and referred to State A ffairs,
(inspections) HESS and Finance.

page 432
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ATTORN 1 AT LAW
1303 WEST 43rd AVEN'JE
ANCHORAGE. ALASKA 00503

February 25, 1985

LETTER TO THE EDITOR
RE: THE HISTORY AND FUTURE OF ALASKA HIRE

Currently there appears to be much public misunderstanding about the
status of our present Alaska Hire Law AS 36.10.010. As one of the
persons who helped draft that legislation I think it is important that
all Alaskans understand the history behind and current status of Alaska
Hire.

The history of preferential hire for residents of Alaska has been
turbulent. The first Alaska Hire law was adopted in 1960. Over the
years, the 1960 law was enforced with varying degrees of enthusiasm.
Then 1in 1972, in an effort to obtain employment for Alaskans on the
construction of the Trans Alaska Pipeline, the 1972 "Local Hire Under
State Leases™ law was adopted. The 1972 law required that Alaska
residents be employed in preference to non-residents in all construction

involving oil and gas development. In 1978 in Hicklin v. Orbeck, the
U.S. Supreme Court struck down the 1972 law as contrary to the
Privileges and Immunities Clause of the U.S. Constitution. While the

1972 law was struck down, the 1960 law was not challenged and remained
in effect but was not enforced until 1983.

In 1983, in response to public desire for an enforceable Alaska Hire law
and new legal developments, the Alaska legislature amended the 1960 law.
The 1983 act, which is the current law, requires 95% Alaska hire on most
construction projects funded by State or local funds.

Then in February 1984 in the case of United Building & Construction
Trades Council of Camden County and Vicinityv. Mayor and Council of
City of Camden et al,the U.S. Supreme Court reversed a New Jersey
Supreme Court holding that the Privileges and Immunities Clause of the
U.S. Constitution didnot appxy to municipal ordinances creating
preferential hire forlocal residents. The court held that such
ordinances are properly subject to the requirements of the Privileges
and Immunities Clause. The court ordered that on remand, the
determination of whether the Camden ordinance violates the Privileges
and Immunities Clause should be made under the appropriate
constitutional standard which requires determination of whether the
ordinance burdens one of those privileges and immunities protected by
the clause and if so, whether there is substantial reason for the
discrimination against citizens of other states. However, the U.S.
Supreme Court found it impossible from the record, as it was presented
to the court, to evaluate Camden ™ contention that its ordinance was
carefully tailored to counteract the specified economic and social ills
of the unemployment of state residents and a sharp decline in the city"s
population.- On remand, the U.S. Supreme Court recognized that the New
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Jersey Supreme Court may decide, consistent with state procedures, on
the best method for making the necessary findings of fact.

In 1984, Alaska®s current law was challenged in Francis v. Robison.
Superior Court Judge Johnstone ruled the current law in violation of the
Privileges and Immunities Clause of the U.S. Constitution on May 23,
1984. On request of the State of Alaska the Alaska Supreme Court stayed
Judge Johnstone®s action until the State could appeal his decision.

This case is currently on appeal before the Alaska Supreme Court and a
decision is expected in the latter half of 1985.

In January of 1985, the Supreme Court of Wyoming upheld a Wyoming Hire
law that 1is even stronger than our current Alaska law, in that it
requires 100% Wyoming hire, not just 95%, on public construction

projects. The Wyoming Supreme Court overruled a lower Wyoming court
which found, as Judge Johnstone found for the Alaska law, that the
Wyoming law violated the Privileges and Immunities Clause. The Wyoming

Supreme Court specifically referenced both the Camden desision and
HicklIn v. Orbeck in it"s decision.

Currently then, our Alaska Hire law is in effect and being enforced and
in light of the Wyomingcase has a better chance than ever of being
found constitutional by our Alaska Supreme Court. 0f course, even if
the Alaska Supreme Court approves the current law, Alaska Hire may still
be challenged in the U.S. Supreme Court.

If our current law is struck down by the Alaska Supreme Court or
challenged in the U.S. Supreme Court, the key factor in its success or
failure will probably be the State of Alaska®s ability to prove that the
resulting discrimination against non-residents is necessary to relieve
unemployment among Alaskans.

To effect this proof of need legislative hearings on the subject and the
adoption of legislative findings of fact may be advisable. Whether it
would be better for thelegislature to take action at this time, or to
wait until ifter the Alaska Supreme Court®s ruling on the pending case,
is difficult to predict.

In any event the Department of Labor should be empowered to commission a
study on the relationship of out-of-state workers to unemployment in
Alaska and the Alaska Hire question 1in general. Such legislation would
additionally provide the vehicle for public hearings at which evidence
could be compiled to support Alaska Hire.

Sincerely,

David Arthur Donley
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Pouch V
S'-tu- CaDitol
Juneau. Alasha PSS11

TC: Senators Kerttula, Eliasor., Muicahy, Benr.ett, Sackett, arc Eodev
FF.O.V.: Senator Josephsor.

DATE: May 5 1963

?.1: SS SB 174 Preferential Hire

Dear Colleague:

Over the past thr. e weeks. | have received numerous letters, telephone calls
anc POM's concerning this legislation. You and I,and the pecole, want to
strengthen the. employment position of Alaskans in the face c¢f outside emoiov-
ers using outside labor on local projects.

ST 174 was fashioned after an executive order approved in V.'hite v. Mass,
Council of Constr. Emp m the United States Supreme court decision announced

ebruary Ib, 1963, The Court upheld a City of Boston executive order

t required a: least 50f£ bona fide resident hire cr. ‘'any construction
project funded in whole.or in part by City funds, or funds which... the Citv
expends or administers, anc to which the city is signatory." The Court, ir
the face of a federal constitution Commerce Clause challenge, held that "the
application of the mayor's executive order to the contracts in question did not
violate the Commerce Clause...".

A recent V.'ashington Supreme Court decision, has cast legal doubt about the
validity of AS 36.10 as presently constituted. SB 174 takes advantage of the
Vihite decision and puts AS 36.10 in a form that should create a constitution-
ally permissible employment preference sta ute.

Subsection (a) addresses employment preference ir. municipalities only, thus
faking well within the boundaries established in White, and avoiding the
Commerce Clause challenge.

Subsection (b) addresses employment preference cr. construction projects
partly or wholly funded by state money. This subsection recu:res that 95
per cent of all workers on such projects be Alaska residents. It also
requires that eaci craft of workers be composed of cb5t Alaskar. residents.
This craft by craft provision wiL insure that Alaskans will be offered iobs in
all craft areas anc prevent the importation of a particular craft of workers at
thr- pyaense cf Alaskan residents.

fly Il
Aerator doe £ Josechson



View §

cnts." "If they can't take the heat, they should stay out
of the kitchen.” he said. The fast pace of the bill is
justified because of the threats, Glenn said. “It's a
|ootent|ally violent situation that shouldn't be pro-
onged," he said. o _

Jim Kerns, Idaho AFL-CIO executive director, said
reports of violent threats lacked substance. He pre-
dicted that despite the rapid momentum of the legisla-
tion, the Senate may sustain_the governor's Veto,
Breventmg the bill from becoming law. If the bill does
ecome law in Idaho, Kerns said organized labor
might seek a referendum on the issue, ?osslbly delar-
ing its implementation. Kerns said that with a right-
to-work law, local unions would be weakened hy"de-
creased dues and by the “fear factor" of the
legislation. "The interpretations of the law are so
broad that workers would be afraid to talk to their
neighbors."

Prevailing Wage Bill

|daho's prevailing wage aw for public construction
also faces a challenge. A bill to repeal the state’s
“Little Davis-Bacon Act," HB. 7. passed the horse 68
to 16on Jan. 22 and now is before the full Senate,
Previous attempts to repeal the law have been vetoed
by Evans each year since 1980

Republican ePresentatlve Dean Haagenson, a
Coeur d'Alene contractor who sponsored the bill in the
House, said the prevaHmP wage law adds 15to0 2
percent to the cost of RUb ic work rprOJects. ,

H.B. 7also strikes the portion of the present public
works law mandating an el_%ht—h_our workday on public
work jobs. Haag{ens_on said this was doné to allow
workers in remote sites to work four, 10-hour days at
straight time. |

- . [ ] _| J' [ J

WYOMING SUPREME COURT UPHOLDS
STATE RESIDENT PREFERENCE LAV/

The Wyoming Supreme Court says the state’s Pref-
erence Act requiring contractors to employ state resi-
dents. on publicly-funded construction’ projects does
not violate the Privileges and Immunities Clause of
the U.S. Constitution, o
~Although the Preference Act infringes upon the
rights of out-of-state residents to some extent, it nar-
rowly addresses the goal of reduced unempfoyment
among the state's taxpayers who fund the projects, the
court Teasons.

State 3 Objectives

The Wyoming Preference Act says in part:

"Ever¥ person who is_charged with the duty of
construction, reconstructing, improving, enlarging,
altering or rePawmg anY public works project or
improvement tor the state or any political subdivi-

t-30-85
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sion, municipal corporation, or other governmental
unit, shall employ only Wyoming laborers on the
project or improvement. Every contract let by any
person shall contain a provision reﬂumng that "Wyo-
ming labor be used except other laborers may “he
used” when Wyoming laborers are not available for
the employment from within the state or arc not
qualilied to perform the work involved. The state
employment otlice nearest the proposed contract or
construction site shall maintain a list of laborers,
classified by skills, who are residents and are avail-
able for employment. When the nearest state em-
ployment oliice is unable_to provide the requested
number of laborers from its own list, it shall imme-
diately contact other state employment offices and
request the names of other available laborers. Ev-
ery person required to employ Wyomlng laborers
shall' inform the nearest state employment olfice of
his employment needs. If the state emplogment
oliice certifies that the person's need for laborers
cannot be tilled from those listed as of the date the
information is tiled, then the person %i/ employ
other than Wyoming laborers.” (16-6-201-208)

Offense Acknowledged

~ The case arose when the Converse County prosecut-
ing attorney charged Roger Antonich. Westatcs Con-
struction ompa%superjnte_ndent, with wolatln%
stale code §166-A03 by dismissing a stale residen
from a public school project so that out-of-slate work-
ers could be hired. "A county judge dismissed the
charges, finding that the statlite i.. question violated
the Privileges and Immunities Clause — * licle IV —
of the US. Constitution. _

Justice Rose issues the opinion joined by Justices
Rooney, Brown, and Cardine. Chigf Justice Thomas
concurs.

Judge Rose says: R .

"The State concedes that the discrimination a?amst
nonresidents under the Wyoming Preference Act bur-
dens a fundamental rl?ht. In an early case, the United
States Supreme Court held that the inlega,es and
Immunities Clause protects the nght of a citizen of
one state to travel to another state for purposes of
employment. Ward r. Maryland. 12 Wall 41S, -130
§1870) ... Even more pertinent to the instant case, the
upreme Court recently held that an enactment pre-
ferring local workers for Rubllc construction PrOJeCtS
burdens a fundamental right, and therefore, falls with-
in the purview of the Privileges and Immunities
Uause. f'nited IUiildinij and Construction Trades
Council of Camden County and Vicinity v. Mayor
and Council of the City of Camden ... (2!& CLR
1HO 1Ceh. 2)[ lsi: 1 .. Clearly, Wyoming's Prefer-
ence Act nlTends the Privileges and Immunities

Consiruciion laoor Rupait
000-683&65,8001%{“



1312 (Vol. 30)

Clause unless a close link exists hetween valid reasons
for the Act and the discrimination practiced."

Constitutional Balance

Despite the Act’s infringement upon a recognized

fundamental right, it does not violate the U.S. Consti-

tution because of its_narrow focus. Judge Rose sags.
The Act merely requires that state funds allocated tor
public works projects be used to hire qualified, avail-
able residents in preference to nonresidents. "Since
the degree of discrimination bears a close relation to
the state’s valid resons for discriminatory treatment,
we affirm the Act’s validity ... "
Chief Justice Thomas concurs, saying:

"| am satisfied that on the basis of existingi prece-

dent the role of the State in connection with con-
structing. reconstructing, improving, enlarging, alter-
ing or repalrlngi any public works proaec,t, or
improvement for the state or any political subdivision,
mumurpal corporation o- other governmental unit’ is
that of a market participant pursuing essentially a
Bropnetary function. It is inappropriate to_ invoke the
Privileges and Immunities Clause to inhibit the State
in that regard. Both Ilincklin v. Orbeck, 437 U.S. 51S
.. unci United Building and Construction Trades
Council of Camden County and Vicinity v. Mayor
and Council of the City of Camden ... recognize
that while the proprietary interest of the State in the
Property with which the statue deals is often a crucial
actor in determining whether a discriminatory stat-
ute against noncitizens violates the Privileges and
Immunities Clause. | perceive that, without articulat-
ing such a concept, the SuPreme Court of the United
States has preserved a delcate balance between the
Reservation of Powers Clause found in Amendment X
to the Constitution of the United States of America
and the Privileges and Immunities Clause. The line
that is drawn is that between the governmental func-
tion of the State ”nd the right of the State to partici-
P_ate in the marketplace, satisfy its proprietary func-
jons, and contract freely with those with whom its
chooses to contract.”

Loyalty to State Citizens

Contlnumgi, Chief Justice Thomas says: _

"It cannot be held objectionable for a sovereign
state to adopt legislation which provides in essence
that to the extent possible public works contracts
benefit the citizens of the state whose contributions to
the Bubllc treasur}/) fund those projects. A state should
not be foreclosed by the invocation of the Constitution
of the United StateS of America from loyalty to inter-
ests of its own citizens. So long as a statute is narrow-
ly drawn to protect oirly the right of the state to
contract as it sees fit with respect to expenditures for
public works projects which™ it owns and which it

i-30-es

CONSTnUCT'ON LABOR REPORT

funds, 1am satisfied that as a matter of law s.ieh a
sCtlatute does not olTend the Privileges and Immunities
ause...."
(State of Wyominy v. Antonieh; Wyo SupCt, No.
&-3 Jan. 10 198)

ARCO MODULE FABRICATION AWARDED
TO UNION AND OPEN SHOP FIRMS

Both union and open shop firms have been awarded
contracts valued at about SI00 million by the Atlantic
Richfield Company. The hids call for fabrication at
several locations in the Pacific Northwest of oil and
gas Productlon modules and equipment for delivery by
sea to Alaska's North Slape. »

A contract valued at about 80 million was awarded
to union contractors for the 1985sealift of assembled
modules to an ARCO’s Sadelrochit site in Alaska. The
Sadelrochil col. ract was awarded to Parsons Con-
structors Inc.. Pasadena. Calif,, construcnon_mana?er
for the project. Wright-Schuchart-Harbor will be the
general contractor, according to spokesmen for Par-
sons and WSII, , .

Parsons' 1986 sealift work for ARCO will be per-
formed in Tacoma, Wash., under the terms of a pro-

cht agreement negotiated by Parsons, WSH, and the

acoma building trade unions, 30 CLR 1253 (Jan. 16.

1065). , . .
The ARCO work in Tacoma will provide about 17
million direct manhours of work for up to 1500 build-
ing tradesmen. Construction is expected to start in
about a month, according to a Parsons spokesman.

Open Shop Moves Into Portland

In Portland, Ore.. ARCO awarded two module fabri-
cation contracts to I,ar?e, open shop firms which will
be working for the first time in this area on this type
of construction. ARCO awarded a $0million contract
last month to Daniel International Corp., Greenville,
S.C, for manufacture of a modular facility to be
delivered by barge to the c%g%any's Lisburnc site in
Alaska in the summer of Work will begin in
April 1985 on Swan Island in Portland, according to a
Daniel spokesman. Daniel International is a subsidiary
of Fluor Corp., Irvine. Calif

Brown & Root. Inc.. Houston. Tex., was awarded a
smaller contract_ for something over $3 million, at
about the same time. The contract calls for fabrica-
tion of equipment to be delivered this summer by
bargie to six” ARCO drilling sites at Kuparuk on the
North S|Oﬁ_e, accordmg to an ARCO sPokesman. .

Meanwnile in Coos Bay. Ore., KRI, Inc., asubsW%
of Kellogg Rust in Houston, is .vorking under a
million contract from ARCO for the assembly of
equipment for delivery to Kuparuk.

Copyei £ X8ty T Qi o N A,
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Svllalm 437 U. S.
IIirKMN kT AL ORBECK. COMMISSIONER.

OKI’AMTMKXT 01" LAnon OF ALASKA,etaL

AI'PKAL MtOM SUPREME COURT OK ALASKA

Xu. 77-34 March 21, [1)75—Decided June 22 108

Ajijxllants, id ;4 five of whom are not resident-! of Alaska, challenged in
en.ieled profes.-cdly lor tin* purpose of reducing unemployment within
tin* Stateg that ri quires that all Alaskan oil and pas leases, easements or
right-of-way permits for oil and ga> pipelines) and unitization agreements
contain a ieijuiremrnt that qualified Alaska residents he hired in pref-
erence to nonresidents. The trial conn uphold the statute. The Alaska
Supreme Court affirmed except for that part of the Act that contained
zli_bcnge—vear durational residency requirement, wmeh it held invalid.

1 The invalidation of the one-year durational residency requirement
does not moot the ease, since a controversy .till exists between the
nonresident appellants, none of whom can qualify as “residents” under
the statutoiy definition, and the appellees, state officials. Those appel-
lants thus have a continuing interest in restraining the statutory
di-crimination favoring state residents. I* 523

2 Alaska Hire violates the Privileges and Immunities Clause of Art.
IV, J2 Pp. 523-534

(8) Though the. Clause “does not preclude disparity of treatment ill
th'- many situations where there are perfectly valid independent- reasons
for it." it “does bar discrimination against citizens of other Siaxes where
there is no reason for the discrimination beyond the mere fact ti at they
arc citizens of other Slates.” Toomwr v. Witsell, 3%4 U. S. 387, 31
S-e also .J/aliai\i \'v. Anderson, 342 U. S. 415, Pp. 524-520.

(b) liven under the dubious assumption that a State may validly
alleviate its unemployment problem by requiring private employers
within 'lie State to discriminate against nonresidents, Alaska Ilire “Minot
he upheld, for the record indicates that Alaska’s unemployment was not.
unributablc to the influx of nonresident, jobseekers, but ratiier to the fact
that a substantial number of Alaska’s jobless residents were unemployed
either because ot lack of education and job training or hbecause of

gquraphical remoteness from job opportunities. EmpIoKment of non-

resident.s threatened to deny jobs to residents only to the extent that
jobs tur which untrained residents were being prepared might he filled

[IICKLIN v. ORBKClv 511)

518 Syllabus

by nonresidents before the residents’ training was eompleted. Moreover,
even if a showing was made that nonresidents were “a peculiar source of
the evil,” Toomcr v. Witsell, siipui, at "0S, at which Alaska Hire was
aimed, the siatnlo would still be invalid, for its discrimination against
nonresidents does not, bear a substantial relationship to the "evil” that
they are said to present, since statutory preference over nonresident* is
given to all Alaskans, not just those who are unemployed. Pp. 52fi-52v

(r) Alaska’s ownership of the oil and gas that are the subject matter
of Alaska Hire constitutes insuliicicnt justification for lie statute’s
pervasive discrimination against nonresidents. Alaska lire’s reach
includes employers who have no connection with the State’ oil and gas,
perform no work on slate land, have no contractual relationship with
the State, and receive no payment from the Stale; and the Act% cover-
age is not limited to activities connected with the extraction of Alaska’s
oil and gas. Pp. 528-53L

(d) The conclusion that Alaska Hire cannot withstand constit
tional scrutiny is fortified by decisions under the Commerce Clause that
circumscribe a State’s ability to prefer its own citizens in the utilization
of natural resources found within its borders hut. destined for interstate
commerce. IIY.d v. Kansas Natural (ins, 221 U.S. 22!); Pennsylvania v.
IPcsf Virginia, 202 U. S. 553, and Poster Parking t'o. v. Handel, 275
U. S. 1 The oil and gas upon which Alaska hinges its discrimination
tiro bound for out-of-state consumption and are of profound national
importance while the breadth of the discrimination mandated by Alaska
Hire transcends the degree of resident, hins that Alaska's ownership of
the oil and gas can justifiably support. Pp. 531-534

505 P. 2d 15)), reversed.

Brennan, J., delivered the. opinion for a unanimous Court.

_Robert 11. WagstafJ argued the cause for appellants.  With
him on the briefs was Lee S. (Hass.

Ronald [!r. Lorensen, Assistant Attorney General of Alaska,
argued the cause and filed a brief for appellees.*

“Briefs of umici curiae urging reversal were filed by Edwin Vieira. Jr.,
for the National Right to Work l.egal Defense Foundation; and by
I’eabod>{ Testing—Bill Miller X-Ray, Inc. .

Ronald F. Anteniiya, Attorney General, and Lawrence J). Kunuibc and
Michael A. Lilly, Deputy Attorneys General, filed a brief for the State of
Hawaii as amicus curiac urging affirmance.
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Mi:. JrsTicB Huiixnan delivered the opinion of (ho Court.

In 1972, professedly for (lie purpose of reducing tmeinploy-
ineiit in (lie Slate. the Alaska Legislature passed an Art.
entitled “I”?oenl litre T'nder Stale ljcases.” Alaska Stal. Ann.

3S.40.010 to 3S5.40.090 (1977). The key provision of “Alaska
Hire, as the Ael has enme to lie known, is the ret|iiireiiient
(hat “all oil and gas leases, easements or right-of-way permits
for oil or gas pipelit. *purposes, unitization agreements, or any
renegotiation of any m the preceding to which (litlstate is a
parly contain a provision "requiring the employment of quali-
fied Alaska residenls " in preference to nonresidents.1 Alaska
Slat. Ann. S$3S.40.030 (a) (1977).- This employnienl prefer-
ence isadministered by providing persons meeting lhe statutory
requirements for Alaskan residency with certificates of rcsi-
dettee—“resident cards '—that can lie presented to an employer
covered by the Act, as proof of residency. S Alaska Admin.
Code Bo.OIfi (I1'177). Appellants, individuals desirous of
securing jobs covered by the Act but unable to quallfy for the
necessary resident, cards, challenge Alaska Hire as violative of

'The regulations implementing the Act. further require Hint all non-
residents lie laid off before any resident "working in the same trade or
craft” i- terminated: “(Tjlie nonresident, may Dbe retained ONly if no
rc-ident employer! is qualified to fill the position.” S Alaska Admin. Code
35.0] 1 (1077). Sec also S Alaska Admin. Code 35042 (4) (1077).

2The complete text of §38.40.030 (a) is as follows:

“In order to create, protect and preserve the right of Alaska residents
to employment, the commissioner of natural resources shall in-es'eporate
into all ol and gas leases, easements or right-of-way permits for oil or gas
pipeline purposes, unitization agreements, or any renegotiation of any of
the preceding to which the stale is a party, provisions requiring the lessee
to comply with applicable laws and regulations with regard to the employ-
tne- f Alaska residents, a provision requiring the employment of qualified
A .a residents, a provision prohibiting discrimination against Alaska
residents and. when in the determination of the commissioner of natural
resources it is practicable, a provision requiring compliance with the Alaska
Plan, all in accordance with the provisions of this chapter.”
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both the Privileges ntul Immunities ('huH- of Att. IV. §2. ntxl
the Equal Protection Clause of the Kmi'ternth Amendment,

Although enacted in 1072. Alaska Hire was m-t seriously
enforced until 197n, when constinet ion on the Trans-Alaska
Pipeline'" was reaching its peak. At that time, the Srate
Department of Labor began issuing residency cards and limit-
ing to resident cardholders the dispalehment to oil pipeline
jobs.  On March 1, It»7t> in response to “numerous complaints
alleging that persons who an* not Alaska residents have been
dispatched on pipeline jobs when (/inil/fiitl Alaska residents
wort* available to fill the jobs,” Executive Order r 7 |
Alaska Dept, of Lahtn (Mar. 1. 1971)1 <emphasis in originall.
Edmund Orheek. the f'ommissiouer of Labor and one of the
appellees here, issued a cease-and-desist. order to till unions
supplying pipeline workers *enjoining them “to respond to ali
open job calls by dispatching nil (/nnllfn-il Alaska resiilents
before nny non-residents are dispatched.” Ihirl. (emphasis in
original). As a result, the appellants, all but one of whom
bad previously worked on the pipeline, were prevented from
obtaining pipeline-related work. Consequently, on April 2S.
1970, appellants fded a complaint in the Superior Court in
Anchorage seeking declaratory and injunctive relief against
enforcement, of Alaska Hire.

At the time the suit was filed, the provision setting forth the
qualifications for Alaskan residency for purposes of Alaska

"See Trims Alaska Piprlinr Hate cases, 430 V. S. (3L (l!»?S-l' [ r.m--
Alnsk.u Pipeline Authorization Act, s7 Plat. 581, 43 V. P. C. § 1061 rt sn/.
(1070 ed., Sup]). V?{ o o .

"App. 13-11 The vast majority of pipeline jobs- were filled through
union dispatollment. Deposition of David I-inrow, Deputy Director of flr
Wage and Ilour Division of the Alaska Dept. of Labor, in No. 32> (Pup.

Ct. Alaska), pp. 18-192848
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Hire, Alaska Stal. Ann. S3540090/ ‘Mcludod a cme-year
durational remdency rofjuirt*mont.  Appellants attacked that
requirement as well as the Hat employment preference given
by Alaska Hire to state residents. |3y agreement of the parties,
consideration of a motion for a preliminary injunction was
consolidated with the determination of the suit on 'As merits.
The ease was submitted on affidavits, depositions, and memo-
randa of law; no oral testimony was taken. On July 2L w73
the Superior Court upheld Alaska Hire in its entirety and
denied appellants all relief. On appeal, the Alaska Supreme
Court unanimously held that Alaska Hire’s one-year durational
residency requirement was unconstitutional under both the
state and federal Equal Protection Clauses, 506 P. 2d 150
106 (1077). and held further that a durational residency
requirement in excess of 30 .lays was constitutionally infirm.
hi., at 171/ By a vote of 3to 2 however, the court held that
the Act's general Preference for Alaska residents was constitu-
tionally permissible. ~ Appellants appealed the State Supreme
Court's judgment insofar as it embodied the latter holding,
and we noted probable jurisdiction.” 434 U. S. 919 (1977).
Wo reverse.

5Section 3540090 pro‘ides:

“In this chapter

“(1) 'resident’ means a person who

"(A) except for brief intervals, military service, attendance at an edu-
cational or training institution, or for absences for good cause, is physically
ﬁresent in the state for a period of one year immediately before the time

Is status is determined;

“fit) maintains a place of residence in tho state;

“(C) has established residency for voting purposes in the state;

"(D) has not, within the period of minimi resident, claimed residency
in another state; and

“(E) shows by all attending circumstances that his intent is to make
Alaska his permanent residence.”

OAppellees have not cross-appealed this portion of the Alaska Supreme
Court’s doei-ion, which rests upon an independent and adequate state
ground. Murdock v. Memphis, 20 Wall. 590 (1S75).
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Preliminarily, we hold that this ease is not moot. Despite
the Alaska Supreme Court's invalidation of the one-year
durational residency requirement, n emilroversy still exists
between at least, five of the appellants—Tommy Ilay Woodruff,
Frederick A. Mathers, Emmett Bay. Betty Cloud, and Joseph
G. C Brien—and the state appellees. These five appellants
have all sworn that they arc not residents of Alaska. Record
43 47,49, 90 124 Therefore, none of them can satisfy the
element of the definition of “resident" under §3540.09 (11
(D) that requires that an individual “has not. within the
period of required residency, claimed reside' in another
state.” They thus have a continuing interest in restrain'mgi
the enforcement of Alaska Hire’s discrimination in favo" o
residents of that State/ o

Appellants' principal challenge to Alaska Hire is made under
the Privileges and Immunities Clause of Art, IV, -12 “The
Citizens of each State shall be entitled to all Privileges and
Immunities of Citizoir. in the several States." That provision,
which “appears in the so-called States’ Relations Article, the
same Article that embraces the Full Faith and Credit Clause,
the Extradition Clause . ... the provisions for the admission
of new States, the Territory and Property Clause, and the
Guarantee Clause, Baldwin v. Montana Fish and Came
Covimv, 430 U. S. 371 379 %1_978), “establishes a norm of
comity,” Austin v. New Hampshire, 420 U. S. 050 000 (1975).
that is to prevail among tin- .States with respect to their treat-

7As to the remaining three appellant?—Sidney S. llicklin, Ruby E.
Dorman, and Harry A. Browning—ibe ease dues appear moot. At the
time this suit, was instituted, all three elaimed to he Alaskan residents, but
none bad lived in the State continuously for one year. Record 45 51-52
120-127. Consequently, the only aspect of Alaska Hire they challenged
was the Act's one-vear durational residency requirement.  When this
requirement was held invalid by the Alaska Supreme Court, their con-
troversy with the appellees seems to have terminated.
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moot of each other's residents." The purpose of (ho Clause, as
described in Paul v. Virfiiuia. S Wall. 105 1SO (1SG0), is

“t0 place the citizens of each State upon the same footing
with citizens of other States, so far as the advantages
resulting from citizenship in those States are concerned.
It relieves them from the disabilities <f alienage in other
Stales; it inhibits discriminating legislation against them
by other States; it gives them the right of free ingress
into other States, and egress from them; it insures to
them in other States the same freedom possessed by the
citizens of those States in the acquisition and enjoyment
of property and in the gursuit of hapi)iness; and it
secures to them in other States the equal protection of
their laws. It has beenJ’ustly said that no provision in
the Constitution has tended so strongly to constitute the
citizens of the United States one people as this."

Appellants' appeal to the protection of the Clause is
strongly supported hy this Court's decisions holding violative
of the Clause state discrimination against nonresidents seeking
to ply their trade, practice their occupation, or pursue a com-
mon calling within the State, For example, in ward V. Mary-
land, 12 Wall. 415 (1871), a Maryland statute regulating the
sale of most goods In the city of Baltimore fell to the privi-
leges and immunities challenge of a New Jersey resident
against whom the law discriminated. The statute diserimi-

*Although this Court has not always equaled state residency wiitt state
citizenship, compare Travis v. Yale A Tonne Mfg. Co., 252 TJ. S. (it), 75-7!)
(1020), and Wake v. MrClinig. 172 1. S. 230, 210-217 (ISOS), with
Southern It. Co. v. Mayfield. 340 II. S. 1 3—1(1950); Douglas v. New
Haven It. Co, 270 U. 8 377, 3%0-357 (1020); and l.a Tourcllc v.
McMaslcr, 21S U. S. 405. 409-470 (1010), it is now established that the
terms “citizen” and “resident.” are “essentially interchangeable,” Atmlin v.
New Hampshire, 420 U, 8. 050. 002 n. S (1075), for purposes of analysis
of most eases under Ilie Privileges and Immunities Clause of Art, 1V, §2.
Sec Toomer v. Witsell, 334 U. S. 355, 397 (1045).
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natcd against nonresidents of Maryland in several ways: It
required nonresident merchants to obtain licenses in order to
practice their trade without requiring the same, of certain
similarly situated Maryland merchants; it charged nonresi-
dents a higher license fee than timse Maryland residents who
were reguired to secure licenses; and it prohibited both resi-
dent ang nonresident merchants from using nonresident sales-
men, other than their regular empli yees. to sell their goods in
the city. In holding that the statute violated the Privileges
and Immunities Clause, the Court observed that “the clause
plainly and unmistakably secures and protects the right of a
citizen of one State to pass into any other State of the Union
for the pu_rﬁose of engaging in lawful commerce, trade, or
business without molestation." 1d., at 430. Ward thus rec-
ognized that a resident, of one State is constitutionally entitled
to travel to another State for purposes of employment free
from discriminatory restrictions in favor of state residents
imposed by the other State,

Again, Toomer V. Witsell, 334 U. S. 39‘>éIRIS), the leading
modern exposition of the limitations the Clause places on a
State’s power to hias employment oEportunities in favor of
its own residents, invalidated a South Carolina statute that
required nonresidents to pay a foe 100 times greater than
that paid by residents tor a license to shrimp commercially
in the three-mile maritime belt off the coast of that State.
The Court reasoned that although tho Privileges and Im-
munities Clause “does not preclude disparity, of treatment
in the many situations where there are perfectly valid inde-
pendent. reasons for it." id., at 3%, “|ijt does bar discrimina-
tion against citizens of other States where there is no substan-
tial reason for the discrimination beyond the mere fact that
they are citizens of other States." 1bid. A "substantial rea-
son for the discrimination" would not exist, the Court
explained, “unless there is something to indicate that non-
citizens constitute a peculiar source of the evil at which the
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lilismminatoryl statute is aimed.” 1d., at. 395 Moreover,
even where the presence or activity of nonresidents causes or
exacerbates the problem the Slate seeks to remedy, there must
he a "reasonable relationship between the danger represented
by non-citizens, as a class, and the . . . discrimination prac-
ticed upon them." 1d,, at 390 Toomer's analytical frame-
work was confirmed in Mullaney V. Anderson, U. S 41"

1952). where it was applied to invalidate a scheme used by
the Territory of Alaska for the licensing of commercial fisher-
men in territorial waters; under that scheme residents paid a
license fee of only so while nonresidents were charged S50,

Even assuming that a State may validly attempt to
alleviate its unemployment, problem by requiring private
employers within the State to discriminate against non-
residents—an assumption made at least dubious by II'mv/!—
it. is clear that under the Toomer analysis reaffirmed in mul-
lancy, Alaska Hire’s discrimination against nonresidents
cannot withstand scrutiny under the Privileges and Immuni-
ties Clause. For although the statute may not violate the
Clause if the State shows "something to indicate that non-
citizens constitute a peculiar source of the evil at which the
statute is aimed,” Toomcr V, Witsell, supra, at. 395 and,
beyond this, the State-"has no burden to prove that its laws
are not violative of tho ... Clause,” Baldwin V. Montana Fish
and Game Commm, 430 U. S,, at 402 (Brennan, J., dissent-
ing). certainly no showing was made on this record that non-
residents were “a peculiar source of the evil” Alaska Hire was
enacted to remedy, namely, Alaska’s "uniquely high unem-
ployment.” Alaska Slat. Ann. §3540020 (197/). What evi-
dence the record docs contain indicates that the major cause
of Alaska’s high unemployment was not the influx of non-
residents seeking employment, but rather the fact that a sub-
stantial number of Alaska’s jobless residents—especially the
unemployed Eskimo and Indian residents—were unable to

5Cf. edwards V. california, 34 U. S 100 (1941)
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secure employment either because of their lack of education
and job training or because of their ﬂeographical remoteness
from job opportunities; and that the employment of non-
residents threatened to deny jobs to Alaska residents only to
the extent that jobs for which untrained residents were being
prepared might be filled by nonresidents before the residents’
training was completed.

Moreover, even if the State’s showing is accePted as suffi-
cient to indicate that nonresidents were "a peculiar source of
evil.” Toomcr and Mullaney compel the conclusion that
Alaska Hire nevertheless fails to pass constitutional mustc.
For the discrimination the Act works against nonresidents
does not bear a substantial relationship to the particular
“evil” they are said to present. Alaska Hire simply grants
all Alaskans, regardless of their employment status, educa-
tion, or training, a flat emﬁloyment preference lor all jobs
covered by the Act. A highly skilled and educated resident
who has never been unemployed is entitled to precisely the
same preferential treatment, as the unskilled, habitually unem-
ployed Arctic Eskimo enrolled in a job-training program. If

"For example, a report quoted in tho Stales Memorandum in Opposi-
tion to Plaintiffs’ Motion for Partin! Preliminary Injunction and Second
Motion for Preliminary Injunction, Record f>s, observed:

“Tho skill levels of in-migranls and seasonal workers are generally lusher
than those of the unemployed or under-employed resident workers. riieir
ability to command jabs in Alaska is a symptan of, rather than the
cause, of conditions resulting in high unemployment rates, particularly

wrong Alaska Natives. Those who need the jolts the most tend to he
undereducated, untrained, or living in areas of the stale remote from
job opportunities. Unless unemployed residents—most of whom are
Eskimos and Indians—have access to jolt markets and receive the educa-
tion and training required to fit them into Alaska’s increasingly technologi-
cal economy and unless there is a restructuring of labor demands, new
jobs will eonlinttc to be filled by persons from other states who have, the
necessary qualifications." Federal Field Commitire for Development Plan-
ning in Alaska, Economic Outlook for Alaska 311-312 (1971) (emphasis
added: footnote omitted).
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Alaska is to ntlempl to ease its unemployment- problem Iy
forcing employers within the State to discriminate against
nonresidents—again, a ﬁollcy which may present, serious con-
stitutional questions—the means by which it does so must, he
more eloselv tailored to aid the unemployed the Act is
intended to benefit. Even if a statute granting an employ-
ment. preference to unemployed residents or to residents
enrolled in job-training programs might he permissible, Alaska
Hire's across-the-board grant of a job preference to all
Alaskan residents clearly is not.

Relying on McCready V. Virginia, 04 T). S. 301 (1S77).
however. Alaska contends that because the oil and gas that are
the sub#'ect of Alaska Hire are owned by the State," this owner-
ship, o itself, is sufficient justification for the Art’s discrimi-
nation against nonresidents, and takes the Act totally without
the scope of the Privileges and Immunities Clause. As the
State sees it “the privileges and immunities clause [floes] not
apply, and was never meant to apply, to decisions by the
states as to how they would permit, if at all, (lie use and
distribution of the natural resources which they own ...
Brief for Appellees 20 n. 14 Wc do not. agree that tho fact
that a State owns a resoune, of itself, completely removes a
law concerning that resource from the prohibitions of the
Clause. ~ Although some courts, including the court helow,
have road MeCrcad!/ as creating an "exception” to the Privi-
leges and Immunities Clause, we have just recently confirmed
that “E]n more recent years . . . the Court has recognized

1At llie lime Alaska was admitted into lhe Union on January 3, 1950

00% ef all land within Alaska’s borders was owned by he Federal Govern -

ment. Jn becoming a Slate, Alaska was granted and became entitled If)
select approximately 103 million acres of those federal lands, Alaska State-
hood Law, 72 Stat. 310, § 0, nolo preceding -SU. S. C. 8§21 The selection
process is not vet complete, but since 1050 large portions of land have
been conveyed to the State, in fee, by the Federal Government. Full title
to those lands and to the minerals on and below them is vested in the
State. 72 Stat. 312 80 (i), note preceding S U. S. C. §21.

HICKILIX r. uitHKCK 529

51S Opinion of the (‘onri
that, the States' interest in regulating and controlling those
things they claim to ‘own’ . . . is by no means absolute."

Baldwin V. Montana Fish and (lome Comm'n, 43(1 T\ S.. at 3%.
Rather Ilian placing a statute completely beyond the Clause,
a State’s ownership of the property with which the statute h
concerned is a factor—although often the crucial factor-- to
be considered in evaluating whether the statute’s discrimina-
tion against, noncitizens violates the Clause. Dispositive
though tins factor may be in many ca«cs in which a State
discriminates against nonresidents, it is not dispositive here.

The reason 1Is that Alaska has little «r no proprietary
interest in much of the activity swept within the ambit of
Alaska Hire: and the connection of the State’s oil and cas
with much of the covered activity is sufficiently attenuated
so that, it cannot justifiably he the basis for requiring private
employers to discriminate against nonresidents. The exten-
sive reach of Alaska Hire Is set out in Alaska Stat. Atm.
§3540.0")( fa) (1,)77). That section provides:

"The provisions of this chapter apply to all employ-
ment which is a result 0f 0il and gas leases, easements,
leases or right-of-way permits for nil or yas pipeline pur-
poses, UNitization agreements |I-Lor any renegotiation of
any of the preceding to which tin* state is a party after
July 7, 1072, however, the activity which generates the

employment must take place inside the state and it must

'-Tho term "munitization agreement” is not defined-in t'lie Art. Alaska's

Commissioner of Natural Resources gave the following definition of the
term:
“Well, unitization agreement is an agreement between the operator? and
any given oil field as to the equity that eneli of them would have with
respect to (be oil and gas resources in that field. And in some case? that
word is used to also include somethinfg railed the ‘Plan of Operations’,
which sets out the way in which an oil field or gas field would be operated
pursuant to the Stale's conservation laws." Deposition of Guy Il. Martin
In Xo. 3025 (Sup. C't. Alaska), p. 5
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tnko plnec t'itlxT (in ihi- property umlor the control of the
person subject to this chapter or be dirccthi related la
activity taking place on the properly under his control
and the activity ninsl be performed directly for the per-
son subject- to this chapter or his contractor or a subcon-
tractor of his contractor or a supplier of his contractor or
subcontractor.” (Emphasis added.)

Under this provision. Alaska Hire extends to employer? who
have no connection whatsoever with the State’s oil and gas.
perform no work on state land, have no contractual relation-
ship with the Stale, and receive no payment from the State.
The Act goes so far as to roach suppliers who provide poods
or services to subcontractors who. In turn, perform work for
contractors despite the fact that none of these employers may
themselves have direct dealings with the State’s oil and pas or
ever set foot on state land.13 Moreover, the Act’s coverage is
not limited to activities connected with the extraction of
Alaska's oil and pas." It encompasses, as emphasized by the
dissent below, “employment opportunities at refineries and
in distribution system's utilizing oil and pas obtained under
Alaska leases.” 5Go P. 2d, at 171 The only limit of any
consequence on the Act's reach is the requirement that “the

HAccording to one of the administrative regulation? implementing
Alaska Hire, "fsjuppliors shall have the same hiring requirements as an
emplok/]er covered by this chapter, as to that portion of their supply busi-
ness that is the result- of a project, or activity of a lessee, contractor or
subcontractor.” 8 Alaska Admin. Code 35050 (a) (1977).

"The Commissioner of Natural Resources expressed this understanding
of the scope of the Act:

Mr. Martin: " ... | think if would cover relationships such as anything
on a work pad or an associated construction road or possibly a site for a
support, ramp or dmstruction cam]).”

Mr. WngstajJ (attorney for appellant?): "What- about things such as
docks if shiPping is being used?”

Mr. Marlin: ™I would think that it could possibly include that.” Depo-
sition of Guy R. Martin, supra, at 4.
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activity which generates the employment, must take place
inside the state.” Although the absence nf this limitation
wotdd be noteworthy, its F)resence hardly is: for it simply
prevents Alaska Hire from having what, would be the surpris-
Ing effect of requiring potentially covered out-of-state employ-
ers to discriminate against residents of their own State in ravor
of nonresident Alaskans. In sum. the Act. is an attempt to
force virtually all businesses that benefit in some W&{ from the
economic ripple effect of Alaska’s decision to develop it? oil
and gas resources to bias their employment Fractices in favor
of the State’s residents. We believe that Alaska’s ownership
of the oil and pas that is the subject matter of Alaska Hire
simply constitutes insufficient(justification for the pervasive
discrimination against nonresidents that the Act mandates.1

Although appellants raise no Commerce Clause challenﬁe
to the Act, the mutually reinforcing relationship between the
Privileges and Immunities Clause of Art. IV, 52 and tho Com-
merce Clause—a relationship that stems from their common

18//(hi v. McCall, 239 U. S. 175 (1915) and Crane v. AYtr Yarl;, 239
V. 8 1% (1915)—jf tliov have any remaining vitality, sop Smnvnwn v.
Dnufjall, 413 U. S. 034 043-015 (1973); <\ D. w. Enterprises, Ltd v.
Board or Education, -1122 F. Supp. 1104 (FPN'Y 197(5), summarily nfT'd
sub nom. Lc.jlowitz v. C. D. R. Enterprises. 1.1a., 429 U. S. 1081 (1977)—
do not. suggest otherwise. In those cases, a Xmv York statute that limiter]
employment "in the construction of public works” to United States citizens
and also required that an employment preference be given to New York
citizens in such projects was upheld against challenges under both the Con-
stitution and the Treaty nf 1571 with Italy. Although the Art. IV, §2,
Privileges ami Immunities Clause, along with the Due Process, Equal Pro-
tection, and Privileges and Immunities Clauses of the Fourteenth Amend-
ment, was listed as one of the constitutional bases for adaeking the statute,
no out-of-state United States citizen challenged the law. As a conse-
quence, both the appellants and the Court were concerned almost exclu-
sively with tlie. statute’s discrimination against resident aliens. This was
reflected in the Court's holding, which was limited to the Fourteenth
Amendment and Treaty challenges and expressed no view on appellants’
passing Art. 1V, §2, privileges and immunities claim.
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origin in the Fourih Article nf the Articles of Confederation

and tlioir shared vision of federalism, sec Baldwin V. Montana
Fish and Game Coann'n. 430 1* S.. at 370-35D—renders several
Commerce Clause divisions appropriate support for our con-
clusion. Tr'rsf v. Kansas Xatnral Gas. 221 V. S. 22 (1011).
struck down an Oklahoma statutory scheme* that completely
prohibited the out-of-state shipment of natural pas found
within the State. The Court reasoned that if a State could so
prefer its own economic well-hcinp to that of the Nation as a
whole. “Pennsylvania might keep its coal, the Northwest its
timber, land] the mining States their minerals,” so that
“embargo may be retaliated by embargo” with the result that
“commerce i.could |hbe halted at state lines." 1d., at 253
Twf was held to he controllinﬂ I Pennsylvania V. UYsf
Ym/inia, 222 U. S. 553 81023). where a West Virginia statute
that effectively required natural gas companies within the
Stale to satisfy all fuel needs of West Virginia residents before
transporting any natural gas out of the State was held io
violate the Commerce Clause, Mos/ and Pennsylvania V. IIVs/
Virginia thus established that the location in a given State of a
resource hound for interstate commerce is an insuflicient basis
for preserving the benefits of the resource exclusively or even

"TImt Article provided: “The better to secure and perpetuate mutual
friendship and intercourse among the peoEIe nf the different, slates in this
union, the free inhabitants |if each of these states, paupers, vagabonds
and fugitives from justice ixeepicd, shall be entitled to all privi'-gcs and
immunities of free citizen., in the several states: and the people of each
Statu shall have free ingress and regress to and from any other Slate, and
shall enjoy therein all the privileges of trade and commerce, subject to the
same duties, impositions, and restrictions, as the inhabitants ihereof respec-
tively; provided, that such restrictions shall not extend so far as to pre-
vent the removal of property, imported into any State, to any other State
of which the owner i- an inhabitant; provided, also that no imposition,
duties or restriction, shall he laid by any State on the properly of the
I'nitcd States, or either of them." 9 Journal of the Continental Congress
90S-909 (1777) (Library of Congress ed., 1907).
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principally fur that State’s lesidents. Foshr Parkiny Cn. V.,
linydcl, 275 U. S. 1(1025), went one step further; it limited
the extent to which a State's purported ownership of certain
resources could serve as a justification for the State’s economic
discrimination in favor of residents. There, in the face of
Louisiana’s claim that the State owned all shrimp within state
waters, the Court invalidated a Louisiana law that required
the local processing of shrimp taken from Louisiana marshes
as a prerequisite to their out-of-state shipment, The Court
observed that “by permitting its shrimp to bo taken and all
the products thereof to he shipped and sold in interstate
commerce, the State necessarily releases its hold and. a* to tin*
shrimp so taken, definitely terminates its control.” 1d., at 13

Went, Pennsylvania V. TI'CSf Yirrpnia, and Poster Parkiny
thus establish that the Commerce Clause circumscribes a
State's ability to prefer its own citizens in the utilization of
natural resources found within its borders, but destined for
interstate commerce. Like Louisiana's shrimp in FosuUr
Packiny, Alaska’s oil and gas here are bound for out-of-slate
consumption. Indeed, the construction of the Traus-Alask»
Pipeline, on which project- appellants' nonresidency has pre-
vented them from working, was undertaken expressly to
accomplish this end.l:  Although the fact that a state-owned
resource is destined for interstate commerce does not. of itself,
disable the State from preferring its own citizens in the utili-
zation of that resource, it does inform analysis under the
Privileges and Immunities Clause as to the permissibility of
the discrimination the Stale visits upon nonresidents based on
its ownership of tho resource. Here, the oil and gas upon

‘s Jn authorizing the construction of the Tians-Ataska Pipeline. Congres-
expressly found Unit “11Jho early development and delivery nf nil and
gas from Alaska's North Slope tu ilomvstir niadrts is in the national
interest because of growing domestic shortages and increasing dependence
upon insecure foreign sources.” 43 U. S. C. § 161 (a) (1970 ed.. Supp.
V) (emphasis added).
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which Alaska hinges its discrimination against, nonresidents
are of profound national importance.” On the other hand,
thejrrendth of the discrimination mandated bﬁ Alaska Hire
goes far beyond the degree of resident bias Alaska’s ownership
of the oil and gas can justifiably support. The confluence of
these realities points to but one conclusion: Alaska Hire can-
not withstand constitutional scrutiny. As Mr. Justice Car-
dozo observed in Baldwin V. G. .1 F. Sectit’. Inc., 0L [ . S, 511
523 (10351 the Constitution "was framed upon tho theory
that the peoEIes of the several states must sink or swim to-
gether. and that in the Ion%run prosperity and salvation are
In union and not division/’

Reversed.

Zin enacting tho Alaska Natural Gas Transportation Act of 1970 15
U.S. C. §719 1t sn/. (1979 ed.) Congress declared:

“(1) a natural gas supply shortage exists in tlks contiguous States of
lho 17nitcd States;

“(2) large reserves of natural %as in tho State of Alaska eould help
significantly to alleviate this supply shortage;

"(31 the expeditions construction of a viable natural gas transportation
s%stem for delivery of Alaska natural gas to I'nitcd Stales markets is in
the national interest; and

“(4) the determinations whether to authorize a transportation system
for delivery of Alaska natural gas i the contiguous States and, if so,
which system to select, involve questions of the utmost importance respect-
ing national energy policy, international relations, national security, and
economic and environmental impact, and therefore should appropriately
be addressed by the Congress- and the President, in addition to those Fed-
eral officers and agencies assigned functions under law pertaining to the
selection, construction, and 1Initial operation of such a system.” 15
U.S. C. §719 (1970 ed.). Seen. 17, supra.

Din light of our conclusion that Alaska Ilire is invalid under the Privi-
leges and Immunities Clause of Art. IV, 82, wc have no occasion to
address appellants’ challenges to the Act under the Equal Protection Clause
of the Fourteenth Amendment.

WISE n. LIPSCOMB

Syllabus

WISE, MAYOR OF DALLAS, et .. v. LIPSCOMB f.t al.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS IOR THE
FIFTH CIRCUIT

No. 77-529. Argued April 20, 197s—Decidid .Line 22 107

Respondents, Negro and Mexieati-Atnerieati resident- of Dallas. Tex.
brought this action for injunctive and declaratory relief again-l peti-
tioners, the Mayor and members of llie Dallas City Council, alleging
that the City Charter’s at-large system of electing council members un-
constitutionally diluted the vote of racial minorities. After an evi-
dentiary hearing, the District Court orally declared that sy-tem uncon-
stitutional and then “afforded the city an opportunity as a Fgi-lati'.e
body for the City of Dallas to prepare a plan which would be constitu-
tional.” The City Council then passed a resolution expressing iu in-
tention to enact an ordinance that would provide for eight council
members to be elected from single-member districts and for the three
remaining members, including the Mayor, to be elected at large After
an extensive remedy hearing, the District C'unrt approved ilie plan,
which the City Council thereafter formally enacted as an ordinance.
The District Court later issued a memorandum opinion that su-taincd
the plan as a valid legislative Act. The Court of Appeal' reversed,
holding that the District Court had erred in evaluating the plan only
under constitutional standards without also applying the (caching of
Fast Carroll Parish School lid. v. Marshall, 421 P. .S 939. wliiih held
that, absent exceptional circumstances, judicially imposed <apportion-
ment plans should use only single-member districts, lin'd: The judg-
ment is reversed and the ease is remanded. Pp. 539-517: 517-519

51 F. 2d 1043 rever-od and remanded.

Mu. Justice W hitb, joined by Mu. Justice Srnw.un. .(included:

1 Federal courts, absent special circumstances, must employ single-
member districts when they impose remedial reapporlionment plans.
That, standard, however, is more stringent than the constitutional stand-
ard that is applicable when the rnnpportionment is accomplished by
the legislature, llere, after the District Court had invalidated tho
Dallas at-large election scheme in the City Charter, the city discharged
its duty to devise a substitute by enacting the eight/three ordinance,

1 which the. District Court reviewed as a legislatively enacted plan and
held constitutional despite the use of at-large voting for three council

seats. Pp. 539-513
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Representative H. A. “Red” Boucher

PRESS RELEASE
SUBJECT: Alaska Hire Legislation DATE: March 15, 1985

Today | introduced in the House two pieces of legislation on the subject of
Alaska Hire.

The first bill (HB 294) adds legislative findings of fact and purpose to our
current Alaska Hire law AS 36.10.010. AS 36.10.010 is currently in effect and
being enforced but is before the Alaska Supreme Court for review in the case of
Francis v Robison.

These proposed additions to AS 36.10.010 have been drafted in cooperation with
the Department of Labor and incorporate case law on the subject of local hire
which has occurred since AS 36.10.010 was adopted 1in 1983. Most notable of such
cases was the recent Wyoming Supreme Court case which upheld a local hire law
similar to AS 36.10.010. House Bill 294 has been cosponsored by 33 other
Representatives.

The second bill (HB 295) provides the Department of Labor with $100,000 to
conduct a study into ways the state may provide preference to Alaskan workers.
House Bill 295 has been cosponsored by 21 other Representatives

Both these bills have been endorsed by the Department of Labor as providing the
necessary factual foundation to support a resident hire preference under current
legal standards. The study would allow the Department to assemble information
currently not available t> support future state action to ensure that Alaskans
receive preference for jobs in Alaska.

Also today Senator Fahrenkamp introduced legislation identical to HB 294 in the
Senate (SB 235). Senator Fahrenkamp explained: "Most of the revenues going
into public works projects comes from royalty oil money belonging to Alaskans.
We want to ensure that Alaskan®s will continue to be given a hiring preference
on public works projects funded by money that rightfully belongs to them.
Representative Boucher and | have introduced legislation that is designed to
reinforce existing law and hopefully protect it from any legal challenges in the
future.”

For your background, 1°m attaching a memorandum on this subject. Representative
Gruenberg has allowed Dave Donley of his staff to assist me on this matter.
Please contact Dave at 465-4986, Capitol Room 112, or Edie Russell of Senator
Fahrenkamp®s office for additional background.
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GOVERNOR SHEFFIELD ANNOUNCES JOB SURVEY RESULTS
March 15, 1985
No. 85-34

PC>” IMMEDIATE RELEASE

JUNEAU - The Alaska Department of Labor has surveyed North
Slope construction firms and found a significant number of
non-resident workers employed. Governor Bill Sheffield announced
today. Of the 2,123 workers employed by 10 companies, 600 were
non-resident.

"These figures are simply not acceptable,” Sheffield said.
"Furthermore, with the influx of workers expected on the North
Slope this spring and summer, the situation is bound to get
worse."

Jim Robison, commissioner of the Department of Labor, will
be meeting with representatives of the 10 companies next week, as
well as with other North Slope firms. Robison also 1is examining
the hiring record for maintenance and operations personnel of a
major oil producer and others to determine if similar problems
exist there.

"l have asked Commissioner Robi:.on to work 1in close
cooperaticn with the private sector ir. addressing the issue of

jobs for Alaskans," the Governor said. "In the past, we have
assessed the workforce needs of the timber and fis.".ing
industries, and we"ve been very successful in getting their
cooperation in putting Alaska residents to work first. We are
trying to expand that effort now."

A preferential hire law for Alaskans on oil and gas

development projects was enacted by the state in 1972 but struck

-MORE-
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down as unconstitutional by the U.S. Supreme Court six years
later. The state has responded with expanded job training and

placement programs for Alaskans, as well as with a local hire law

on state-funded construction programs. That law, requiring 95
percent local hire, is currently under challenge before the
Alaska Supreme Court.

"Tho em'cor.cmic problems caused by involuntary unemployment
are a sor-ous menace to the health and welfare of the people of

the state," the Governor said. "When jobs open up, we need to
place Alaskans in them, or train Alaskans to fill the needs of
industry."

Sheffield said he was particularly concerned about reports
that non-residents were being recruited for Alaska jobs through
solicitionsby companies in such states as Lowuisiana, Texas,
Arkansas and Oklahoma.

-30-
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Slale jobless rate
up to J 1.2 percent

JUNEAU ( ﬁ Alaska's jobless
rate climbed to 2percent in Janu-
ary, nearly a full percentage point
above the December figure of 103
percent but well below the 125 per-
co"* of a year ago, the state Depart-
ment of Labor said Friday.

Nationally, the comparable unem-

loyment rate was 8 percent for
anuary.

Nonagrieultural employment in
Alaska dipped by about 4800 jobs
fro&n December to January, officials
sal

The trade sector showed the largest
employment drop durln? the period,
largely because of store fayoffs and a
normal winter drop in work at eating
and drinking establishment.

. allysts said.

elining was the only industry to
gain in employment through the
month. Increased activity in the oil
and gas industry was the primary fac-
tord ehind that increase, officials
sai

Locally, the Skagway-Yakutat-
Angoon area had the highest jobless
rate for the month, with 21 percent.
The Aleutian Islands reported the
lowest unemployment figure, or 33
percent.

Anchorage showed a jobless rate of
82 percent for January, up from the
previous month's 7.7 percent.
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ISER RESEARCH SUMMARY

Institute of Social and Economic Research, University of Alaska

Economic I mpacts

in

A report by the University’s Institute of Social
and Economic ~ Research indicates that Alaska’s
construction industry is increasingly supported hy
state capital spending. State capital approPnatlons in
1952 (not including loan urograms) of $1,2032
million  represented "a five: ild "increase above the
average _annual expenditure of $237 million during
the 1970s. Capital spending in 1952 directly pro-
duced 7450 jobs and supported 5731 additional
jobs, for a total of 13151 This amounts to an
expenditure of aplprqmm_ately $91,000 for the
equivalent of each full-time job 'of one year's duration
&able 13. If all funds appropriated bad been s’oent in

9S2 and all jobs produced In 1982 this would have
accounted for one-third of all construction jobs and 6
percent of total %obs in the state for that year,
~ The report is the first of a two-part project
designed to estimate the economic impact r ccapital
expenditures for different types of projects and to
assess the dollars required to operate and maintain
these projects in future years. ,TyPes of capital
expenditures being investigated include highways,
schools, office buildings, and. sewer. works. Private
construction activities “have similar impacts on the
economy. The direct, indirect, and induced effectsl
of particular construction efforts on Alaska’s econ-
omy are measured in terms of employment, wages
an(ti stalarles, personal income, value™ added, and
output.
pFor example, as shown in Table 2, $1 million in
school construction produces the equivalent of 106
jobs of one year's duration, $355 thousand in wages
$5-1 thousand in resident personal income, and

Direct Effect is the direct purchase of acommaodity, service,
or labor input needed to design or construct a project. Indirect
Effect results from the demand for commodities, Services, and
labor needed to product the inputs required to construct the
project. Induced Effect results when individuals spend in
Alaska the wages, salaries, and other income resulting from the
direct and indirect effects of the project.

of

September 19,'4. R.S. i\lo. 20

Capital Spending

Al as k a

$1.46 million of total output in Alaska. Table 2also
demonstrates bow tho size of the economic impact
varies with the type of project. In general, the more
labor-intensive projects Ifor'example, maintenance, as
opposed to initial construction(. have larger impacts
on the economy. This occurs because more of each
dollar spent on labor remains within the economy,
compared to a dollar spent on materials which are
procured almost exclusively from outside the state, In
addition, the higher wage_s in heavy construction
result in a higher ratio of indirect and induced em-
ployment to direct employment than other c_ate?orles
of ‘construction. This occurs because indirect and
induced employment depend upon the proportion of
Personal income that remains in Alaska rather than
he number of dwect_lY created jobs.

Table 2 also illustrates ‘that dollars spent on
?eneral government operations create both direct and
otal economic effects two-and-one-half times those
spent on capital projects. Thu; if supporting (subsi-
dizing) employment is a goa, o'l .ate spending,
expenditures in ?eneral qovm. * oPeranons have
significantly greater econoiv. ¢ impacts than do capital
expenditures.

Factors Affecting the Economic Impact of
Construction Spending . ) )
The impact of construction spending is largely
determined by how fast the money "leaks out” of the
eco_nomy. This leakage depends primarily on the local
availapifity of (1) construction "inputs” (labor and
matenals?_ and (2) goods and services purchased b
construction employees. Fl%;,ure 1 shows how
million of school construction funds is typlcally
spent. Little of the 55 percent allocated to materials
impacts tlu* local economy because almost no mater-
jals are manufactured in Alaska. For imported mater-
jals. only portions of the wholesale and transport
margins ‘provide income for firms within the state.
T local direct impact occurs primarily through



TABLE 1

Estimated Employment impact of 19S2 State Capital Appropriations3-13

Direct Total

Appropriation Errmlovnient Employment
Budget Category (millions) Produced3 Produced:0
Building-education S139.8 741 1,485
Building-other 141.1 810 1,510
Highway, airport, & other transportation 231.4 854 1,995
Water & Sewer 26.3 122 235
Harbors, docks, flood control 34.7 215 379
Energy Projects 368.2 2,279 4,024
Equipment 57.9 -
Other 61.0 -
Subtotal S1,060.4 5,021 9,628
Engineering, design, & planning 142.8 2,429 3,553
Total S1,203.2e 7.450 13,181
alncluding municipal grants taut not loan programs. cAverage annual equivalent.
BBased upon appropriation bills. ATotal = direct + indirect + induced.

TABLE 2

Economic Impact of S1 Million of State Spending: Contract Construction and Operations

Average Annual3-T’

Equivalent Employment Wages and Salaries” Outpute Personal Incomel
Produced (Jobs) (thousand S) (thousand S) (thousand S)

Project Type Direct Total3 Direct Total3 Direct Total3 Direct Total3
Construction
School 5.30 10.62 S240 S355 S1.000 S1.462 S224 S354
Office 5.74 10.70 260 368 1,000 1,435 238 359
Hospital 5.97 11.30 270 385 1,000 1,455 252 381
Sewers 4.64 8.94 210 307 1,000 1,397 212 321
Highway ard Street 3.69 8.62 220 335 1,000 1,489 216 347
Land Reclamation 6.19 1C.93 280 384 1,000 1,425 276 394
Operations
Highway and Street Maint 6.71 12.45 400 533 1,000 1,568 371 524
Nonfarm Building Maint. 7.73 12.83 350 461 1,000 1,452 329 453
General Govt. Operations 17.01 24.88 530 701 1,000 1,700 584 776

WAt 1982 average wage rate levels,
*Wage and salary employment in Alaska is independent of the residence of the worker (does not include proprietors),
cTotal = direct +indirect + induced,

AWages and salaries is that paid to workers for employment which occurs in Alaska independent of the place of residence of the
worker.

eDirect output hy construction firm to government plus other output attributable to Alaskan businesses. In the trade sector this
is the trade maiqin rather than the value of goods solii.

*The component of value added which accrues to Alaskan residents. Because a por tion of wages anil salaries, proprietor income,
and profits which is project-generated accrues to nonresidents, the personal income impact is not much larger than that of wages
and salaries.



Figure 1. Distribution of Contract Costs for Public Schools

sIncludes cff-site wages, fringe benefist, construction financing, inventory,

other overhead, and profit.

Source: U.S. Department of Labor, Bureau of Labor Statistics, "Labor
and Material Requirements for Sewer Works Construction,”
Bulletin 2003, January 1979, Tables.12, 13 and 14.

wage and,sa,lar?/ payments althou?h some workers
may remain in the state oily until the job is finished
and leave with their earnings. Subsequent impacts
result primarily when workers spend their wages in
the local economy. Most money spent on commodity
purchases flows out of the focal economy to the
places where those commodities are produced. Money
spent on local services, however, remains within the
local economy to generate an additional round of
spending.

Additional Economic Impacts

Inaddition to those effects described and
measured above, there may be other effects before,
during, and after_construction which add to the
economic impact. These are:

* Antjcipatory Effects. The announcement of a

project may cause the business sector to
Invest in expansion of supporting industries
before construction. Preconstruction planning
and design ma¥ also impact the economy.

e Accelerator Effects. Investment in thé busi-

ness sector (new stores) or household sector

(new housing) may result if the general level
of economic activity strains the capacity of
existing infrastructure. - This is a major factor
in generating business cycles.

0 Government Effects. Growth in the private
sector generally increases the demand for
gootds and services provided by the public
Sector.

o Operation and Maintenance Effects. The
operation and maintenance of new capital
facilities require labor, commodities, and
sen‘ices. Operations and maintenance also
generate indirect and induced effects.

o Structural Change Effects. The existence of a
new capital facility may produce an increase
Or even a decrease in economic activity
because it changes the structure of the econ-

DEconomic infrastructure is the underlying foundation upon
which an economy is built. It includes the basic sup rting
services required by an economy to operate, such as cn ni*
cations, transportation, and public utilities.



omy. Om type of structural change is a
change in the price or availability of inputs to
Pro,d,uctlon,. or example, a ‘hydroelectric
acility which reduced the price of electricity
could “attract industry that would otherwise
not loc'tte in the state, or a transportation
improvement could make local businesses loss
competitive in relation to lower IS firms,
Structural chan?e_can also result from a
change in market size. A recent phenomenon
in Alaska has heen the establishment of new
types of business sendees made possible by an

* *

increase in the size of the Alaskan market,
The economic “scale” effects occur independ-
ently of the source of tiu* increase in market
size, i.e. private or public investments.

This Research Summary was Written by Scott
Goldsmith of the Institute of Social and Economic
Research, University of Alaska. Address any questions to
Scott Goldsmith at ISER, 707 A Street, Suite 206,
Anchorage, Alaska 99501, telephone 278 -1621.
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James n. Francis, )

Plaintiff, )

V. )
JAMES ROBISON, COMMISSIONER ).
OF LABOR, ot al., )

Defendants, )

)

3AN 83-9969 Civil

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Baaed on tbs evidence, the Court makes the foxlow-

ing Findings and Conclusions:

1. The plaintiff, James U, Francis, came to the
>

State of AlnBka 1in September of 1903 to look for work.

2. The pluintiff claimu residency in tho state
of Montana, and has numerous indioia of ouch residency, such
as real ana personal property 1in Montana, voter vregistration
in Montana, a driver®"s license from Montana, a bank account
in Montana, and his license plates for his vehicle are fronm
Montana.

3. The plaintiff has never been 1issued an Alaska
hunting, fishing or trapping license.

4. The plaintiff is in the Btato of Alaska for
the purpose of finding work so that ha can eventually return
to his home 1in the state of Montana.

5. The plaintiff belongs to the International
Association of Bridge, structural and Ornamental Ironworkers,
Local 598, 1in Kalispell, Mgntana,

U. The plaintiff 1is an experienced and skilled

ironworker by trade.

7. Upon the plaintiff's, arrival in Alaska in

I
September of 1983, he placed his name wupon the out-of-work
list of 1ironworkers Local 751 which has hiring halls in

Anchorage and Fairbanks, Alaska.

Q, Placement wupon the union®"3 out-of-work list

is the usual and accustomed manner in which an 1ironworker



jjac.uiit:uuy  Ail.uijwyiA«tu  xjucax  (jjI uu oiiipxoyineilt  WItll  Kagan
Steel & Supply Company working on construction on tho North
Pole High School project at North Pole, Alaska. ;e

* ID. The North Pole High School project in a public

1

worka construction project.

11. The plaintiff was 127th on the wunion's S [list
at the time he received this dispatch. Such liut i3 primarily
maintained for nonreaident union members.

12. The procedure in Local 751 id to call all
name3 on the A list first ang then the D list in their order
in both the hiring halls in Anchorage and Fairbanks simultane-
ously.

13. No persons on Local 751's out-of-work list
on the A list were willing or able to accept the dispatch
to the North Pole High School on September 19, 1983,

14. No persons above the plaintiff on Local 751's
ouu of-work D list were willing or able to accept the diBpatch
to the North Pole high School on September 19, 1903

15, The North Pole Senior High School project
became the subject of a Department of Labor enforcement effort
under A,3, 36.10.010 on October 10, 19G3,

16. Anumber of nonresidents were identified as
working for plaintiff's employer, Regan Steel & Supply Company,
and it vras notified by the Department of Labor on October
12, 1983, that it wan not in compliance with A,S. 36.lu.010
because of tho nonresidents employed on the job.

17. The Departmentof Labor, in the October 12,
1903, letter to plaintiff's employer, gave it seven days
from the receipt of that letter to corns in compliance with
A.S. 36,10,010 or fundo supporting ;he project woum be with-
hold.

13.  On October 17,1903, the plaintiff's employer
informed the State Department of Labor that it would come
into compliance with A.S. 36.10.010 by laying off nonreaidents,

19. The plaintiff received hi3 termination notice



the plaintiff was performing prior to hia termination.

21. Regan Steel 6 Supply'n work on the North Pole
Fligh School <construction project continued after the plain-
tiff's termination.

22. Plaintiff was terminated because 0f hie
'nonrg;idency.

23. Termination of plaintiff's employment with
Regan Steal 6 Supply Company was' the result of the enforcement
of A.S. 3G.10.010.

24. Since the plaintiff's termination by Regan
Stool ft Supply Company at the North Polo High School construc-
tion project, the plaintiff has sought work in the State
of AlaBka in the conotruction4 industry by placing hio name
upon Ironworkers Local 751's out-of-work list and going to
the union hall every day to oeorch for work.

25. It xu likely that but for enforcement of A.S.
36,10.010, oplaintiff, because of his work experience, would
be employed within the State of Alaska.

2G. Between April, 1980, and July, 1982, the popula-
tion of Alaska has grown by nearly fifteen percent (15%)

27. The population of Alaska has increased in
the recent past more rapidly than at any other time in ita
history, and the State ia growing more rapidly than other

Btatee in the union.

28, Property values in Alaska have been increasing

over the laat five years.

23. Alaaka do not a depressed area as that tom
1s used in the economics profession.

3Q, All sectors of the Alaska economy are expanding
and Alaska has experienced very#erid economic growth since
13 80 . |

31. Employment in Alaska in 1903 was at record
levels, and the rate of increase wan the best since the days

the Alaska Pipeline in 1974-1975,



greatest impact an the Alaska economy since tho Alaska Pipeline

earse
y % t k

33. The construction industry in Alaska was excep-

tionally strong in both the public and private sectors during

1983.

34, Construction activity in the State of Alaska
in 1984 is wunlikely to reach tho levels of 1983, but no precip-
itous decline is expected,

35. Numerous factors determine economic conditions,
including unemployment, in the construction industry in the
State of Alaska,

36. The major factor affecting the Jlevel of employ-
ment in Alaska in the construction industry is climatic changss
as a result of extreme temperature differentials in the winter
and summer months. Construction declines to substantially
lower levels during the winter months, and increases, poaking
out in August and September, during the latter summer months.
During the peak periods of construction activity, the atato
experiences its lowest rate of unemployment,

37. The expenditure of state funds are a major
factor affecting the Jlevel of employment in Alaska generally,
and the construction industry in particular, The state expend-
iture for public workB projects accounts for approximately
sixty to seventy opercent (60% to 70%) or more of the total
annual construction dollar outlay within the state.

38. Private investment has a lesser effect on
the level of construction activity from vyear to year in the
State of Alaska, and such effect, from time to time, s
affected by interest rates.

39, Unemployment e substantially greater in the
rural areas than in the wurban areas. The unemployment rate
in Anchorage ia [“aa than the national average, while in
tho rural areaa, it is greater than the national average
and greater than the average within the State of Alaska

40. The construction activity is greater within



ujl. uul'ujl AifusKanu men the trajuung that uroan
. Alaskans have access to in construction work.

42. In-migration in the State of Alaska is a factor
affegLting unemployment in the constru,ction industry in Alaska.

43. Alaska hae the greatest proportion of out-of-
state -unemployment benefit payments (interstate claims).
Alaska i3 also <close to the top of all states in the dollar
valuo of interstate claims.

44, Thera is no evidence in the record to establish
what porcont of the interstate claims are being paid to non-
residents as opposed to residents who vacation or reside
outside the state during the winter months. It is clear,
however, from the record that interstate claims are made
predominantly during the winter months, during which time
construction activity Jlias diminished because of the climatic
change.

/ Reasonable inferences from the evidence support
a finding that most of the job seekers coming to Alaska intend
to become residents upon their entry into the state, thus

contributing to the rapid population growth within the state.
” There is not sufficient evidence to support
a finding that nonresident construction workers are a peculiar
source of unemployment in the construction industry in Alaska
any more than they would be in any other state. The only
inference that can be drawnfrom the record is that nonresident
construction workers come to Alaska to work during peak
construction periodsof time, during which there are more
jobs available and loss unemployment resulting.
CPNCLU3IOH5 Of LAV?

1. This Court haa jurisdiction of the parties
and the subject matter of the proceedings,

2. At all times applicable to this proceeding,
the plaintiff did not qualiEy for the employment preference

provided by A.S. 30.1U.U1G, since Qt the time of

discrimination, he was a nonresident of the State of Alaska.



5. A.G. 3G.10.010 draws a distinction busad wupon
state citizenship.

6. A.6. 36,10,010 on its face and in ita
application violates the Privileges and Immunities Clauoe
of Article IV of the Onited States Constitution.

fet 7* The right to obtain employment in any abate
fa a fundamental right and is a oprivilege which shall be
immune from any burden unleos the State of Alaska ~can show
a legitimate purpose for such burden. In this case, the
3tate has failed to establish by a opreponderance of the
evidence such a legitimate purpose.

The defendants '-.and intervenor have failed
to prove by a preponderance of the evidence that nonresident
construction workers constitute a peculiar source 0f
unemployment in the State of Alaska.

9. Serious factors affecting unemployment within
the State c¢f Alaska are the extreme climatic conditions,
the <change in the legialative appropriation for public works
construction projacto, '"the extreme vrapid growth of population
experienced by Alaska, and the wildly fluctuating interest
rates which have a direct effect on the private sector
construction upending.

Statistics over the laot several years

demonstrate that Alaska's unemployment rate has increased

at a rata lesser than the nationwide average, Whereas Alaoka'yg
unemployment rate several years wassubstantially greater
than the nationwide rate-, it now stande much closer to the
national average, further supporting the conclusion ..that
nonresident employment s not a eerious3 factor in the
unemployment rate in Alaska. ok

substantial reaeon to Oioorinunnte against employment of



12, A.S. 36.10.0lU provideo that ninety to ninety-
five percent of Alaska residents shall be employed Q%4municipa|

public works construction projects where they are available

and'qualified. ..

13. A.S, 36.10.010requires that ninety to ninety-
five percent of the workers on a state-funded construction
project, on a craft by craft basis, shall be Alaska state
residents where they are available and qualified.

14, The State and intervenor have failed to prove
by a preponderance of the evidence that tho preference granted
Alaska residents is closely tailored to alleviate wunemploy-
ment intheconstruction industry' in the Stata of Alaska. .

IT IS ORDERED that plaintiff shall filo and serve
a proponed Partial Judgment consistent with those Pindingo

Of Fact and Conclusions of Law,

Dated at Anchoraga, Alaska, this IL"J day of
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POUrHY STATE CAPIIOI

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 26, 1985
SUBJECT: Retrospective application of HB 294
TO: Representative Max Gruenberg

1'ROM: Teresa B, Cramer

Legislative Counsel

You have asked for an explanation of the retrospective
clause in HB 294. Section 1 of HB 294 mab ,s legislative
findings of fact, establishes a state policy, and enunciates
a state purpose concerning the resident employment prefer-
ence in public construction in AS 36.10.010. Section 2 of

the bill makes section 1 retroactive to July 16, 1983. Sec-
tion 3 of the bill states that the entire Act takes effect
immediately.

AS 01.10.090 provides that "(n)o statute is retrospective
unless expressly declared therein." Since HB 294 by its
terms makes the provisions of section 1 retroactive to July
16, 1983, this statute does not apply.

The Alaska Supreme Court has held that there is an absolute
prohibition against retrospective laws when their purpose is
punitive. Watts v. Seward School Board, 421 P.2d 586
(1966), vacated, 391 U.S. 592, 88 S. Ct. 1753, 20 L.Ed.2d
842 (1968), judgement reinstated, 454 P. 2d 732 (1969)
However, that holding does not apply to HB 294 since the
bill is not a punitive measure and, in fact, makes no
changes to the application of the current employment prefer-
ence law. The court has applied curative legislation and
legislation making procedural changes retrospectively, even
where the legislation itself did not provide for retroactive
application. Zurfluh v, State, 620 P.2d 690 (1980) and
Matanuska Maid, Inc. v. State, 620 P.2d 182 (1980)

While it is not clear what effect applying this bill retro-
spectively will have, there is no legal or constitutional
prohibition against doing so.

[f | may be of further assistance, please advise.
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