


Original sponsors: Ziegler, Kelly,
Faiks, et al

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 2 (Judiciary)

IN THE LEGISLATURE CF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act extending the termination date of the Board
of Governors of the Alaska Bar Association$ and

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.03.010(c)(19) is amended to read:

(1S)Board of Governors of the Alaska Bar Association

(AS08.80.040) - June 30, 1989 [1985].

* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

- CSSB 2(Jud)
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REQUEST

Bill/Resolution No.: CSSB 2

FISCAL NOTE

Revision Date:

FISCAL DETAIL
Agency Affected:

Board of Governors,
Alaska Bar Assoc,

(LitleEXt?_li\ding the termination Program Category Atfected:
te, erf _LIle BU.- erf«Go verinorszy

A-La-3ka.iRar Assfe,

Sponsor:__spnafp Judiciary BRU, Program or Subprogram(s) Affected:
Requestor:
Date of Request:_
-TrShb FY 8b FY 87 FY 88 FY 89 ~Y 90
OPERATING
100 PersONAL SERVICES
200 TRAVEL 11.4 11.4 11.4 11.4
300 CONTRACTUAL
100 SUPPLIES
500 EQUIPMENT
500 LAND & STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS
TOTAL OPERATING 11.4 11.4 11.4 11.4
CAPITAL
[ REVENUE
FUNDING:  (Thousands of Dollars)
ILNtRAL fund 11.4 11.4 11.4 11.4
rEDERAL FUNDS
1THER
TOTAL 11.4 11.4 11.4 11.4
WTTW —mmm—
"ART-TIME
TEMPORARY
ANALYSIS: Attach a separate page if necessary
Travel and perdiem expenses for three public members of the
Board of Governors of the Alaska Bar Association to attend
six meetings annually.
Prepared By:_ Roger Lewis Phone- 465-3717
Division: Senate Judicin-fy Date: "T722/85
Approved by Cenffiissigaeif; ate: 1/22/85
Agency:
Distribution (by Agency preparing fiscal notel
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84
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Editor's notes. — This section was Cross references. — As to
redrafted by the revisor of statutes to constitutionality ofch. 102, SLA 1976, see
remove personal pronouns in conformity notes to AS 09.55.536 and Alas. Const.,
with AS 01.05.031(cl and § 4, Chapter 58, art. Il, § 14.

SLA 1982.

Chapter 03. Termination, Continuation and
Reestablishment of Regulatory Boards.

Section Section

10. Termination dates for regulatory 20. Procedures governing termination,
boards transition and continuation

Cross references. — As to review of the
activities of agencies, boards and
commissions, see AS 44.66.010 et seq.

Sec. Q8.03.Q10. Termination dates for regulatory boards, %1)
?8%ds listed in this subsection have a termination date of June 30,

1) Repealed b
2) Repealed b
3) Repealed b
4) Repealed b
5) Repealed b
6) Repealed b
1) Repealed b
8) Repealed b
9) Repealed b
10) Repealed by
11) Repealed by 8 3 ¢ . o
20 blgggards listed in this subsection have a termination date of June
1) Repealed by 8 15 ch 82 SLA 1980.
2 RePeaIedb 8 5 ch 159 SLA 1980.
3) Collection g§ency Board {AS 08.24.011) (obsolete);
4) Repealed by § 5 ch 159 SLA 1980.
5) Repealed by 8 11 ch 71 SLA 1980.
6) Repealed Ty 8 ch 72 SLA 1980.
1) Repealed by 8 ch 53 SLA 1981,
8) Repealed by 8 8 ch 143 SLA 1980.
9) Repealed b% 8 42 ch 167 SLA 1980,
l y 8 2 ch 153 SLA 1980.
11) Repealed by 8 13 ch 52 SLA 1981, _ _
C) Tthe following boards have the termination date provided by this
subsection:
1) Board of Nursing (AS 08.68.010) — June 30, 1983.
192 Board of Chiropractic Examiners (AS 08.20.010) — June 30,

10
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Board of Examiners in Optometry (AS 08.72.010) — June 30,

4 Board of Pharmacy (AS 08.S0. 0103

5) Board of Dispensing OptrcransgA 08,
6) Board ofDentaI Examiners (A 1
1) Board ofVeterinary Examiners (AS 0S.98
g State Physrcal Therapy Board (,

une 30, 1984.
1010)—June 30, 1985.
08.36.0 Og—June 30, 1986,
10) — June 30,1985.
$08.84.010) — June 30, 1986.

S
J
[

Board of Nursing Home Administrators (AS 08.70.010) — Jui m
10 Board of Ps chologrst and Psychological Associate Examiners

30, 198

(A 886010 — June 30, 1982.

11) State Medrcal Board (AS 08.64.010) — June 30, 1983.
12) Board o Marine Pilots (AS 08. 620103—June 30, 1983,

13 Board of Welding Examiners (AS 08

(obsolete
15

4
17
18
19

08,08.040) — June 30, 1985.

1

Real Estate Commission (A

2

Board of Public Accountanc

9.010) — June 30, 1981

14 Boardo Electrrcal Examiners (AS 08.40.010) — June 3C, 1986.
State Board ofRegistration for Architects, Engineers, and Land

Surveyors (AS 08.48. 011%—June 30, 1984,

19%16) Board of Barbers and Hairdressers (AS 08.13.010) — June 30,

g %AS 08.04.010) — June 30, 1984,

8.88.011) — June 30, 1986.

Board of Governars of the Alaska Bar Association (AS
9%20) Guide Licensing and Control Board (AS 08.54.010) — June 30,

Ed} Repealed by § 3 ch 74 SLA 1979,

Repealed b

8§ 3ch 74 SLA 1979, (S 2 ch 149 SLA 1977; am §§ 1

3¢ch 74 SLA 1973 am 88 1,3 ch 36 SLA 1980: am & 1,3¢h 37
1980: am &8 1. 3¢h 38 SLA 1980 am S§ 1, 3¢h 39 SLA 1980 am §§ 1
3¢h 40 SLA 1980 am 88 1.3 ch 41 SLA 1980: am &8 1, 3 ch 42 SLA

1980:am 8 1 2¢h43SCA 1980 am

1 3 ch 67 SLA 1980; am &8 10,

11ch 71 SLA 1980: am §8 6, 7 ch 72 SLA 1980; am §§ 2,15'ch 82 SLA
1980; am 8§ 1,3¢h87SLA 1980: am §§ 7.8 ch 143 SLA 1980; am & 1

2 ¢h 153 SCA'1980" am §a
SLA 1980; am §8 1, 13 ¢
am § 1ch 28 SLA 1982: a
198)

2,
52 S
m§

Revisor’'s notes. — Subsection (c) was
rearranged by the revisor of statutes pur-
suant to AS 01.05.031 to conform to a log-
ical arrangement of the subject matter.

Cross references. — For present provi-
sions covering the subject matter of sub-
section (c) as it read prior to the 1979
amendment and of former subsections (d)
and (e), see AS 08.03.020.

5¢h 159 LA 1980; am §§ 41, 42 ch 167
LA 1981 am 88 1 2 ch 53 SLA 1981
1ch6€ 1982: am § 1 ch 96 SLA

Effect of amendments. — The 1979
amendment repealed paragraph (4) ofsub-
section (a), which read: "Board of Nursing
(AS 08.68.010)," rewrote subsection (c),
and repealed subsections (d) and (e), which
read: "The termination, dissolution,
continuation or reestablishment of a
regulatory board shall be governed by the
legislative oversight procedures of AS
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44.66.050" and "A board scheduled for ter-
mination under this chapter may be con-
tinued or reestablished by the legislature
for a period not to exceed four years."
respectively.

The first 1980 amendment repealed
paragraph (Il of subsection (a), which
read: "Board of Chiropractic Examiners
(AS 08.20.010)" and added paragraph (2) of
subsection (c).

The second 1980 amendment repealed
paragraph (6) of subsection (a), which
read: "Board of Examiners in Optometry
(AS 08.72.010)" and added paragraph (3) of
subsection Ic).

The third 1980 amendment repealed
paragraph (7) of subsection (a), which
read: "Board of Pharmacy (AS 08.80.010)"
and added paragraph (4) of subsection ic).

The fourth 1980 amendment repealed
paragraph (5) of subsection (a), which
read: "Board of Dispensing Opticians (AS
08.71.010)" and added paragraph (5) of
subsection (c).

The fifth 1980 amendment repealed
paragraph (2) of subsection (a), which
read: "Board of Dental Examiners (AS
08.36.010)" and added paragraph (6) of
subsection (c).

The sixth 1980 amendment repealed
paragraph (8) of subsection (a), which
read: "Board of Veterinary Examiners (AS
08.98.010)” and added paragraph (7) of
subsection (c).

The seventh 1980 amendment repealed
paragraph (11) of subsection (a), which
read: "Physical Therapy Board (AS
08.84.010)” and added paragraph (8) of
subsection (c),

The eighth 1980 amendment repealed
paragraph (10) of subsection (a), which
read: "Board of Nursing Home Admin-
istrators (AS 08.70.010)” and added para-
graph (9) of subsection (c).

The ninth 1980 amendment repealed
former paragraph (9) of subsection (a),
which read: "Board of Psychologist and
Psychological Associate Examiners (AS
08.86.010)," and added paragraph (10) of
subsection (c).

The tenth 1980 amendment repealed
former paragraph (5) of subsection (b),
which read: "Board of Electrical Exam-
iners (AS 08.40.010),” and added para-
graph (14) of subsection (c).

The eleventh 1980 amendment repealed
former paragraph (6) of subsection (b),
which read: "State Board of Registration
for Architects, Engineers and Land Sur-
veyors (AS 08.48.011)," and added para-
graph (15) of subsection (c).

Alaska Statutes

§08.03.010

The twelfth 1980 amendment repealed
former paragraph (1) of subsection Ibl
which read: "Board of Public Accountancy
(AS 08.04.010)," and added paragraph (17)
of subsection (c).

The thirteenth 1980 amendment
repealed former paragraph (3) of subsec-
tion (a), which read; "State Medical Board
IAS 08.64.0101," and added paragraph (11)
of subsection (c).

The fourteenth 1980 amendment
repealed former paragruph (8) of subsec-
tion (b), which read: "Board of Marine
Pilots (AS 08.62.0101," and added para-
graph (12) of subsection (c).

The fifteenth 1980 amendment repealed
former parugraph (10) of subsection (b),
which read: "Board of Welding Examiners
(AS 08.99.010)," and added paragraph (13)
of subsection (c).

The sixteenth 1980 amendment
repealed paragraphs (2) and (4) of subsec-
tion (b), which read, respectively: "Board
of Barber Examiners (AS 08.12.010)” and
"Board of Hairdressing and Beauty
Cultu-e Examiners (AS 08.28.010)" and
added paragraph (16) of subsection (c).

The seventeenth 1980 amendment
repealed paragraph (9) of subsection (b),
which read: "Real Estate Commission (AS
08.88.011)", and added paragraph (18) of
subsection (c).

The first 1981 amendment added para-
graph (19) of subsection (c) and repealed
paragraph (11) of subsection (b) pertaining
to the Board of Governors of the Alaska
Bar Association.

The second 1981 amendment added
paragraph (20) in subsection (c) and
repealed paragraph (7) of subsection (b)
pertaining to the Guide Licensing and
Control Board.

The first 1982 amendment, effective
May 15, 1982, in paragraph (6) of subsec-
tion (c), substituted "June 30, 1986" for
"June 30, 1982.”

The second 1982 amendment, effective
May 28,1982, substituted "June 30, 1986”
for "June 30, 1982” in paragraph (14) of
subsection (c).

The third 1982 amendment, effective
June 15, 1982, substituted "1986” for
"1982” in paragraph (18) of subsection (c).

Editor's notes. — Paragraph (20) of
subsection (c) was originally enacted as
paragraph (19) of that subsection but was
renumbered by the revisor of statutes pur-
ouant to AS 01.05.031(b).
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Sec. 08,03.020. Procedures governing termination, transition
and continuation, (a) Upon termination, each board listed in AS
08.03.010 shall continue in existence until June 30 of the next
succeeding year for the purpose of concluding its affairs. During this
period, termination does not reduce or otherwise limit the powers or
authority ofeach board. One year after the date oftermination, a board
not continued shall cease all activities. ,

b) The termination, dissolution, continuation or reestablishment of
a requlatory board shall be governed by the legislative oversight proce-
dures of AS 44.66.050. o

(c) A board scheduled for termination under AS 08.03.010 —
08.03.020 may be continued or reestablished by the legislature for a
period not to exceed four years unless the hoard is_continued or
reestablished for a longer 8erlod under AS 08.03.010. (8 2 ch 74 SLA
1979; am § 2 ch 36 SLA 1980; am § 2 ch 37 SLA 1980; am § 2 ch 38
SLA 1980: am 8 2 ch 39 SLA 1980; am § 2 ch 40 SLA 1980; am § 2 ch
41 SLA 1980: am § 2 ch 42 SLA 1980: am § 2 ch 67 SLA 1980: am § 2

ch 87 SLA 1680)

Revisor's notes. — AS 08.03.020 as
added by sec. 2, ch. 74, SLA 1979 derives
from former AS 08.03.010(c), (d) and (e)
which were repealed by ch. 74, SLA 1979.

Effect of amendments. — The first,

second, and third 1980 amendments all
added "unless the board is continued or
reestablished for a longer period under AS
08.03.010" to the end of subsection (c).

Chapter 04. Accountancy Act of 1960.

Article

NoUuswNe

Collateral references. — 1 Am. Jur.
2d, Accountants, 8§ 1-21.

Failure of accountant to procure license
as affecting validity or enforceability of
contract. 4 ALR 1087; 30 ALR 834;42 ALR
1226; 118 ALR 651.

Construction and application of statu-
tory provisions respecting persons who
may prepare tax returns for others. 10
ALR2d 1443.

Privilege against disclosure of matters
arising out of transactions or relationship
between accountant, and client. 38 ALR2d
670.

Conclusiveness of statement or decision

. Board of Public Accountancy (§§8 08.04.010 — 08.04.090)
Certified Public Accountants <§§ 08.04.100 — 08.04.260)
Public Accountants (§8 08.04.270 — 08.04.340)
Regulation of Accountants (8§ 08.04.350 — 08.04.490)
Unlawful Acts and Penalties (§8S 08.04.500 — 08.04.650)
. Miscellaneous Provisions (8§88 08.04.660 — 08.04.670)

. General Provisions (§8 08.04.680 — 08.04.690)

of accountant or similar third person
under contract Letween others requiring
property to be valued by him. 50 ALR2d
1268.

Liability of public accountant to third
parties. 46 ALR3d 979.

Liability of one preparing income tax
return for another, for losses or penalties
resulting from errors in return. 47 ALR3d
1286.

Tax preparer’s liability to taxpayer in
connection with preparation of tax
returns. 81 ALR3d 1119.

Accountant's malpractice liability to cli-
ent. 92 Al R3d 396.

13
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Sec. 44.66.050. Legislative oversiﬁht, (a) Before the termination,
dissolution, continuation or reestablishment ofa board or commission
under AS 08.03.010 or AS 44.66.010, or ofan agency program under AS
44.66.020 and 44.66.030, a committee of reference ofeach house, which
shall be the standln? committee of Ie?lslatlvewrlsdlctlon as provided
in the Uniform_Rules of the Legislature, shall hold one or more
hearings to receive testimony from the public, the commissioner of the
department having administrative responsibility for each named
board, commission, or agTency program, and the members of the board
or commission involved. The hearings may bejoint hearings. The com-
mittee shall also consider the proposed budget of the board, commis-
sion, or agency program, prepared in accordance with AS 37.07.050(f),
and the performance audit of the activities of the hoard, commission,
Or agency program, pre?ared by the legislative audit division as pre-
scribed in AS 24.20.271(1). The committee may consider any other
report of the activities of the board, commission or program, including
but not limited to annual reports, summaries prepared by the Legzlsla-
tive Affairs Agency, and any evaluation or general feport of the
manner of conduct of activities of the hoard, commission, or agency
program prepared by the office of the ombudsman.

(b) During a public hearing, the board, commission or agency shall
have the burden of demonstrating a public need for its confinued exis-
tence or the continuation of the program, and the extent to which any
change in the manner of exercise of its functions or activities may
increase efficiency of administration or operation consistent with the
public interest. v

(c) A determination as to whether a board or commission or agzency
o?ram has demonstrated a public need for its continued existence
all take into consideration the following factors:

(1) the extent to which the board, commission or program has
operated in the public interest;

() the extent to which the operation of the board, commission, or
agency program has been impeded or enhanced by existing statutes,
procedures, and practices which it has adopted, and any other matter,
Including budgetary, resource, and personnel matters;

(3) the exlent to which the board, commission or agency has
recommended statutory changes which are generally of benefit to the
public interest;

(43 the extent to which the hoard, commission or agency has encour-
aged interested persons to re?ort to it concerning the effect of its regu-
lations and decisions on the effectiveness ofservice, economy of service,
and availability of service which it has provided;

(5(} the extent to which the board, commission or aglen_cy has encour-
aged public participation in the making of its regulations and deci-
sions;

[
d

233
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(6) the efficiency - with which public inquiries or complaints

_rega_rdln% the activities of the hoard, commission or agency filed with
it, with the department to which a board or commission is administra-
tively assigned, or with the office of the ombudsman have been pro-
cessed and resolved; o .
_(7) the extent to which a board or commission which requlates entry
into an occuBatlon or profession has presented qualified applicants to
serve the public;, o .

_(8) the extent to which state Bersonnel practices, including affirma-
tive action requirements, have been complied with by the board, com-
mission or agency to its own activities and the area of activity or
interest; and _ _

(9) the extent to which statutory, regulatory, budgeting or other
changes are necessary to enable the,agenc¥, board or commission to
better serve the interests of the public and to comply with the factors
enumerated in this subsection. . _

(d) As to each hoard, commission, or agency program assigned to it
for purposes of review, the committee of reference shall, not [ater than
the 60th day of the |G%IS|a'[IV€ session, submit a report to the presiding
officer of the house. The report shall contain a summary ofthe findings
of the committee as to the compliance of the board, commission or
pr.o%ram with the factors enumerated in (c) of this section, together
\hot a summary or recommendations of the committee as to each ofthe
ollowing:

(1) an identification of the problems or the needs that the programs
agg activities of the board, commission or agency are intended to
address;

(2) a statement, to the extent practicable, of the objectives of the
program of the board, commission, or agency program, and its antici-
pated accomplishments; o

(3) an identification of any other programs having similar, con-
flicting or duplicate objectives; o

&4) an assessment of alternative methods of achieving the purposes
of the program,; o

(5). an assessment ofthe consequences ofeliminating, the board, com-
mission or program and consolidating its activities with another pro-
gram, or of funding it at a lower level o _

(6% ajustification_for the recommended continuation or extension of
the board, commission or program, and an explanation of the manner
in which it avoids duplication of or conflict with other efforts; and

(71 any other information which, in the opinion of the committee,
would improve the performance of the board, commission or agency
vv|tth retspect to its representation of and responsiveness to the public
interest.

() The committee of reference ma}/] introduce a bill providing for the
reorganization or continuation of the board, commission or agency

234
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progiram. No more than one board, commission, or_agen_cP( program
shall be continued or reestablished in anH legislative Dill, ‘and the
board, commission, oragencygro ram shall be mentioned in the title
of the bill. (§ 3 ch 149 SLA1 77§l

Sec. 44.66.060. Existing claims. This chapter shall not cause the
termination or dismissal ofa claim or H?ht ofa citizen against a board,
commission or Progr_a_m of an algency erminated under this chapter
which is subject to litigation. Claim$ and rights shall be assumed by
the department to which the board or commission terminated under
tlgl%c)hapter was attached for administrative purposes. (§ 3 ch 149 SLA

Part 6. State Property.

Chapter

68. gtate-Owned Vehicles (88 44.68.010 — 44.68.040)

71, Surplus Property (§§ 44.71.010 — 44.71.040)

74. Management and Disposition (8§ 44.74.010 — 44.74.090)

Chapter 68. State-Owned Vehicles.

Section Section

10. Use of state-owned vehicles 30. Exemptions
20. Regulations regarding the use of 40. Violations
state-owned vehicles

Sec. 44.68.010. Use of state-owned vehicles. State-owned vehi-
cles may be used onIY In the conduct of state business. A state officer
or emPI_oyee may not use or permit the use of a state-owned vehicle
except in the conduct of state business. (8 1 ch 178 SLA 1959)

Collateral references. — 72 Am. Jur. Applicability to public officials or
2d States, Territories ana Dependencies, employees of motor vehicle regulations, 19
§ 66. ALR 459; 23 ALR 418.

Responsibility of public officer for negli-
gence of subordinate in operation of vehi-
cle, 3 ALR 149.

Sec, 44.68.020. Regulatlons regardln%_ the use of state-owned
vehicles. The Depariment of Transportation and Public Facilities
shall adopt regulations that . .

%1_) define what is the use of state-owned automotive and mechanical
venicles in the conduct of state business and distinguish this use from
misappropriation for private use; o

(2) prescribe use governing the storage of state-owned vehicles in
those locations where storage space, under the jurisdiction of the
Department of Transportation and Public Facilities, is available for
storage of state-owned vehicles;

235



AUDIT DIVISION
, POUCH Iv
JUNEAU. ALASKA 99811

THE LEGISLATURE
BUDGET AND AUDIT COMMITTEE

MEMORANDU M

DATE: February 7, 1985
TO: Members of the Legislature
FROM: Gerald L. Wilkerson fj{ \

Legislative Auditor A7f
Division of Legislative Audit

SUBJECT: Release of Audits

In accordance with AS 24.20.311, the following ciudit reports
were approved for release by the Legislative Budget and Audit
Committee to the Legislature and the public on February 6,
1985:

"A Report on the Alaska Commission on Postsecondary
Education, Memorial Scholarship Revolving Loan Fund,
For the Fiscal Year Ended June 30, 1984."

"A Report on the Office of the Governor and the De—
partment of Community and Regional Affairs, Coastal
Zone Management, Coastal Energy Impact, and Federal
Emergency Management Agency Programs, For the Grant
Periods Ending June 30, 1982, August 31, 1982, Sep-—
tember 30, 1982, June 30, 1983, and September 30,
1983."

"A Performance Report on the Board of Governors of

the Alaska Bar Association, December 15, 1984."

Enclosed for your convenience are short digests covering each
audit. Should you desire a copy of the completed reports,
they are available through our office (465-3830).

Enclosures
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JUNEAU. ALASKA 99811
THE LEGISLATURE

BUDGET AND AUDIT COMMITTEE

January 3, 1985

SUMMARY OF: A Performance Report on the Board of Governors
of the Alaska Bar Association, December 15, 1984.

PURPOSE OF THE REPORT

In accordance with the intent of Titles 24 and 44 of the
Alaska Statutes (sunset legislation), we have examined the
activities of the Board of Governors of the Alaska Bar
Association to determine if there is a demonstrated public
need for its continued existence, and if the Board has been
operating in an efficient and effective manner.

REPORT CONCLUSION

In our opinion, the Board of Governors of the Alaska Bar

Association should be reestablished. The regulation and
licensing of qualified legal professionals 1is necessary to
protect the public®"s safety and welfare. The Board provides

this protection by reasonably assuring that persons licensed
to practice law are qualified and by assuring that those
licensed act in a competent and ethical manner through a
sophisticated complaint investigation process.

FINDINGS AMD RECOMMENEAT IONS

1. The Board of Governors of the Alaska Bar Association
(ABA) should take prompt action to reduce both the
number of backlogged disciplinary investigation cases
and the length of time it takes to bring an investiga—
tion to a conclusion!

As of October 31, 1984, the ABA"s discipline section had
41 cases pending disciplinary cr ether proceedings and an
additional 165 cases under investigation. In addition, an
analysis of 21 cases recently dismissed showed the average
days these cases were open was 317, ranging from 56 to 943
days.

2. The ABA should comply with the public notice require—
ments of AS 08.08.075.

Chapter 52, SLA 1981 amended the Alaska Integrated Bar Act
(AS 08.08) to bring meetings of the Board of Governors under



the public meeting statutes, AS 44.62.310 and .312. More
specifically, the Bar Act was amended to require that the
public shall be given 30 days notice of meetings of the
Board, except for emergency meetings.

The ABA has not publicly advertised meetings of the Board
since enactment of this statute.

3. The ABA should seek legislation requiring applicants
for admission be fingerprinted to determine whether- the
applicant has a record of criminal convictions.

In conducting its moral character investigation of the appli—
cants, the ABA submits the fingerprint cards to the Alaska
State Troopers for a criminal records check. However, this
records check 1is restricted to information contained in the
State®"s information system. The Federal Bureau of Investi—
gation®"s (FBI) Identification Division will not accept these
fingerprint cards for processing without a specific statute
authorizing the ABA to require fingerprinting as an admission
requirement.

4. The ABA should amend its bylaws to increase the quorum
requirements for meetings of the Board of Governors.

Article V, Section 9 of the Association®"s bylaws provides

that five members of the Board constitute a quorum at any

meeting. This section has not been amended to reflect the
statutory increase in the total membership of the Board.
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JUNEAU, ALASKA 99811

THE LEGISLATURE
BUDGET AND AUDIT COMMITTEE

November 21, 1984

SUMMARY OF: A Report on the Office of the Governor and the
Department of Community and Regional Affairs,
Coastal Zone Management, Coastal Energy Impact,
and Federal Emergency Management Agency Pro—
grams, For the Grant Periods Ending between
June 30, 1982, and September 30, 1983.

PURPOSE OF THE REPORT

In accordance with the provisions of Title 24 of the Alaska
Statutes and contracts with the Office of the Governor (06)
and the Department of Community and Regional Affairs (DCRA),
we conducted an examination of the Coastal Zone Management,
Coastal Energy Impact, and Federal Emergency Management
Programs to determine:

1. IT Federal financial reports submitted topertinent
Federal agencies are fairly presented.

2. The extent 0G and DCRA have complied with provisions
of Federal laws and regulations, as embodied in the
U.S. Office of Management and Budget Circular A-102,
Attachment P.

FINANCIAL STATEMENTS

In our opiiiion, the financial statements present fairly the
receipts and expenditures arising from cash transactions for
the Office of Governor®s and the Department ofCommunity and
Regional Affairs® Coastal Zone Management, Coastal Energy
Impact, and Federal Emergency Management Agency Progranms,
for the grant periods ending between June 30, 1982, and
September 30, 1983.
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BUDGET AND AUDIT COMMITTEE

November 30, 1984

SUMMARY OF: A Report on the Alaska Commission on Postsecon-—
dary Education, Memorial Scholarship Revolving
Loan Fund, For the Fiscal Year Ended June 30,
1984.

PURPOSE OF THE REPORT

In accordance with the provisions of Title 24 of the Alaska
Statutes, an examination of the Alaska Commission on Post—
secondary Education, Memorial Scholarship Revolving Loan
Fund was conducted to:

1. Determine if the financial statements present fairly,
the financial position, results of operations, and
changes in financial position for the Fund, for the
Fiscal Year ended June 30, 1984.

2. Determine the compliance by the Alaska Commission on
Postsecondarv Education with the applicable State stat-—
utes and regulations governing fiscal activities of the
Fund.

FINANCIAL STATEMENTS

In our opinion, the financial statements present fairly, the
financial position, results of operations, and changes in
financial position for the Fiscal Year ended June 30, 1984.

The Alaska Commission on Postsecondary Education has complied
with the applicable State statutes and regulations governing
fiscal activities of the Fund.
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PURPOSE OF THE REPORT

In accordance with the intent of Titles 24 and 44 of the
Alaska Statutes (sunset legislation), we have examined the
activities of the Board of Governors of the Alaska Bar
Association to determine if there is a demonstrated public
need for its continued existence, and if the Board has been
operating in an efficient and effective manner.

Legislative intent requires consideration of this report
during the legislative oversight hearings to determine
whether the Board of Governors of the Alaska Bar Association
should be reestablished. The law now specifies that the
Board will terminate June 30, 1985, and have one year from
that date to conclude its affairs.

The policy and audit approach utilized by the Division of
Legislative Audit for Performance Reports can best be
described as "audit by exception."”

This methodology focuses audit effort on areas of an auditee
operations that have been identified by a preliminary survey
as having a high degree of probability for needing improve—
ments .

Therefore, by design, finite audit resources are used to
identify where and how improvement can be made and little
time is devoted to reviewing well run operations or programs
Consequently, this report highlights those areas needing
improvement and does not emphasize those operations and
programs that are properly functioning.
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ORGANIZATION AND FUNCTION

The practice of law in the State of Alaska 1is regulated by
the Board of Governors of the Alaska Bar Association. The
Board consists of twelve members; nine attorneys elected

by the active membership of the Association, and three non—
attorney, public members appointed by the Governor and
confirmed by the Legislature in joint session.

The powers and duties of the Board are conferred by the
Alaska Integrated Bar Act (AS 08.08) and the Alaska Bar
Rules promulgated by the Supreme Court of Alaska.

The two primary functions of the Alaska Bar Association are
the admission and discipline of its members. To accomplish
these and other functions, the Association has a 1984 oper —
ating budget of approximately $900,000. Funding is provided
primarily by membership dues ($310 per year), admission
fees, lawyer referral fees, continuing legal education, and
interest income.

The Association®"s office is located in Anchorage and 1is
staffed with ten full-time employees.
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PURPOSE OF THE REPORT

In accordance with the intent of Titles 24 and 44 of the
Alaska Statutes (sunset legislation), we have examined the
activities of the Board of Governors of the Alaska Bar
Association to determine if there is a demonstrated public
need for its continued existence, and if the Board has been
operating in an efficient and effective manner.

Legislative intent requires consideration of this report
during the legislative oversight hearings to determine
whether the Board of Governors of the Alaska Bar Association
should be reestablished. The law now specifies that the
Board will terminate June 30, 1985, and have one year fronm
that date to conclude its affairs.

The policy and audit approach utilized by the Division of
Legislative Audit for Performance Reports can best be
described as "audit by exception."

This methodology focuses audit effort on areas of an auditee
operations that have been identified by a preliminary survey
as having a high degree of probability for needing improve —
ments .

Therefore, by design, finite audit resources are used to
identify where and how improvement can be made and little
time is devoted to reviewing well run operations or programs
Consequently, this report highlights those areas needing
improvement and does not emphasize those operations and
programs that are properly functioning.
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ORGANIZATION AND FUNCTION

The practice of law in the State of Alaska 1is regulated by
the Board of Governors of the Alaska Bar Association. The
Board consists of twelve members; nine attorneys elected

by the active membership of the Association, and three non-—
attorney, public members appointed by the Governor and
confirmed by the Legislature in joint session.

The powers and duties of the Board are conferred by the
Alaska Integrated Bar Act (AS 08.08) and the Alaska Bar
Rules promulgated by the Supreme Court of Alaska.

The two primary functions of the Alaska Bar Association are
the admission and discipline of its members. To accomplish
these and other functions, the Association has a 1984 oper —
ating budget of approximately $900,000. Funding 1is provided
primarily by membership dues ($310 per year), admission
fees, lawyer referral fees, continuing legal education, and
interest 1income.

The Association®s office is located in Anchorage and is
staffed with ten full-time employees.
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REPORT CONCLUSION

This review contains policy issues raised as a result of

our evaluation of the Board of Governors of the Alaska Bar
Association (ABA). The final policy decisions affecting the
ABA are not within the scope of this report, but require
legislative consideration. In debating these 1issues, the
oversight committees should take into consideration the
findings and recommendations and other information presented
in this report so the potential impact of policy changes can
be evaluated.

Report Conclusion

In our opinion, the Board of Governors of the Alaska Bar

Association shoulu be reestablished. The regulation and
licensing of qualified legal professionals is necessary to
protect the public"s safety and welfare. The Board provides

this protection by reasonably assuring that persons licensed
to practice law are qualified and by assuring that those
licensed act in a competent and ethical manner through a
sophisticated complaint investigation process.

Furthermore, nothing came to our attention during our
review, that showed the public®"s best interest would be
better served by any different regulatory method.

Overall, it is our opinion that the Board operates in an
effective and economical manner. However, we have made
recommendations which, 1f implemented, will improve the
efficiency and effectiveness of the Board"s operations (see
the Findings and Recommendations section of this report).
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The Board of Governors of the Alaska Bar Association (ABA)
should take prompt action to reduce both the number of back-
logged disciplinary investigation cases and the length of
time it takes to bring an investigation to a conclusion.

As of October 31, 1984, the ABA"s discipline section had
41 cases pending disciplinary or other proceedings and an
additional 165 cases under investigation.

An analysis of the status and length of time these cases
have been open showed the following.

Avg. Days Range of
Status Cases Open Days Open
Pending Proceedings:
Pending Supreme Court 5 636 396 - 853
Pending Discipline Board 6 425 230 - 783
Pending Hearing Comm. 10 720 343 - 1428
Pending Admonition 3 422 333 - 474
Pending Fee Arbitration 12 291 117 - 525
Pending Conciliation 5 332 70 - 405
Total 41
Under Investigation:
Investigator on Case 11 606 252 - 1093
Special Counsel 1 1,662 N/A
Investigation - Prelim. 113 188 7 - 607
Investigation-Formal 40 342 13 - 1097

Total 165

In addition, an analysis of 21 cases recently dismissed
showed the average days these cases were open was 317,
ranging from 56 to 943 days.

The Board of Governors is well aware of the seriousbacklog
in disciplinary cases. One of the Board"simmediate goals
is to take action necessary to reduce thisbacklog. It
should be noted that the backlog and its age has resulted
primarily from prior years®™ turnover and vacancies 1in the
disciplinary staff.

We encourage the Board to take prompt action to reduce the
case backlog. In addition, we recommend that during the

STATE OF ALASKA -7- DIVISION OF LEGISLATIVE AUDIT



Board"s deliberations of available options, consideration
should also be given to the length of time taken to conclude
cases. It is in the best interest of the ABA, the complain—
ant, and the attorneys against whom the complaints were

filed to take timely action in closing cases.

Therefore, we recommend that the Board®"s actions not only
address the immediate need to reduce the case backlog, but
also address the long-term staffing needs of the discipline
section.

Recommendation No. 2

The ABA should comply with the public notice reauirements of
AS 08.08.07T:

Chapter 52, SLA 1981 amended the Alaska Integrated Bar Act
(AS 08.08) to bring meetings of the Board of Governors under
the public meeting statutes, AS 44.62.310 and .312. More
specifically, the Bar Act was amended to require that the
public®"shall be given 30 days notice of meetings of the
Board, except for emergency meetings.

The ABA has not publicly advertised meetings of the Board
since enactment of this statute.

We recommend that the ABA publicly advertise the meetings of
the Board in at least three major newspapers in the State.

Recommendation No. 3

The ABA should seek legislation requiring applicants for
admission be fingerprinted to determine whether the appli—
cant has a record of criminal convictions.

The standing policies of the Board of Governors require that
applicants for admission to the ABA must submit completed
sets of fingerprint cards with their application.

In conducting its moral character investigation of the
applicants, the ABA submits the fingerprint cards to the

Alaska State Troopers for a criminal records check. However,
this records check is restricted to information contained
in the State®"s information system. The Federal Bureau of

Investigation®s (FBIl) Ildentification Division will not accept
these fTingerprint cards for processing without a specific
statute authorizing the ABA to require fingerprinting as an
admission requirement.

Effective January 1, 1985, the ABA will institute licensing

by reciprocity in Alaska. This process will most likely
bring more applicants from other states who have been prac—
ticing law for longer periods. To ensure the good moral

character of these applicants, the ABA should have access
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to the nationwide criminal record information maintained by
the FBI.

Recommendation No. 4

The ABA should amend its bylaws to increase the quorum re—
quirements for meetings of the Board of Governors.

In 1981, the Legislature amended the Alaska Integrated Bar
Act to increase the membership of the Board of Governors
from nine attorney members to twelve members by adding three
non-attorney or "public"™ members.

Article V, Section 9 of the Association®"s bylaws provides

that five members of the Board constitute a quorum at any

meeting. This section has not been amended to reflect the
statutory increase in the total membership of the Board.

Ue recommend that the quorum requirement be increased to

seven members of the Board of Governors to ensure adequate
representation of Association members at all Board meetings.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analyses indicate both positive and negative
factors as they relate to the public need arf defined in the
"sunset"” law. These analyses are not intended to be compre—
hensive, but to address those areas we were able to cover
during our examination.

I. The extent to which the board, commission or progranm
has operated in the public interest.

A. Effective January 1, 1985, the ABA will operate
under revised Alaska Bar Rules of Disciplinary
Enforcement adopted by the Supreme Court. The
revised rules resulted from the major undertaking
and joint cooperation of the Supreme Court, the
Board of Governors, the ABA staff, and a review
team from the American Bar Association®s Standing
Committee on Professional Discipline.

The most dramatic revision is contained in Alaska
Bar Rule 21 which provides for public access to

disciplinary proceedings. The previous rules
provided for confidential proceedings up until
proceedings before the Supreme Court. Relatively

few cases ever reached that stage.

In order to alleviate public concern that attorney
discipline is not taken seriously by the ABA, the
Board voted to open disciplinary proceedings to

the public. The revised rules provide for public
access at a much earlier stage of the discipline
process.

The revised rules also establish procedures for
a complainant to appeal the .decision of the ABA
discipline staff to dismiss a ccmplaint.

B. The ABA provides public notice of any attorney
who has been disbarred or suspended.

C. In addition to the three public members who serve
on the Board of Gol\ernors, the Board has also
appointed a total of 42 non-attorney individuals
to serve on disciplinary hearing committees and
fee arbitration panels throughout the State.

D. If a complaint received by the ABA does not
constitute misconduct on the part of an attorney,
but rather 1is primarily concerned with a fee
dispute, the ABA offers a fee arbitration process.
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This process provides for the dispute to be
arbitrated by a third party panel consisting of
two attorneys and one public member.

Similarly, the ABA offers a conciliation process
to attempt to resolve disputes between attorneys
and clients where the dispute is neither fee nor
misconduct related.

Failure by an attorney to participate in good
faith in the conciliation process may be grounds
for disciplinary action.

E. The ABA operates an attorney referral service,
funded by subscribing attorneys, whereby anyone
from around the State or from outside the State
can call a toll-free Zenith number and receive
the names of three attorneys who practice law in

certain disciplines. Subscribing attorneys agree
to provide referred clients the first half hour
of consultation at a reduced rate of $35. (See

Appendix D for the number of referral calls
received, Dy discipline.)

F. Effective January 1, 1985, revised Alaska Bar
Rules will permit licensing by reciprocity.

G. The ABA maintains a Client Security Fund for the
purpose of making reimbursement to clients of
attorneys who have suffered non-insured losses
of money, property, or other things of value as
a result of a dishonest act by an attorney. A
portion ($10) of each ABA member"s annual dues
is deposited in the Fund.

H. The ABA has actively supported the Conflict
Resolut on Center 1in Anchorage and the Alaska
Legal Services Corporation.

The extent to which the operation of the board,
commission, or agency program has been impeded~or
enhanced by existing statutes, procedures, and prac—
tices which it has adopted, and any other matter,
including budgetary, resource, and personnel matters.

A. The ABA 1is enhanced by an unprecedented involve—

ment of the membership in its operations. A
total of 250 members serve on various committees,
panels or other adjunct organizations. (See

Appendix E for membership and public involvement.)

B. The operations of the Board are enhanced by a
substantial budget funded virtually entirely by
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Che ABA membership through dues, admission fees,
continuing legal education, lawyer referral fees,
conventions, and interest income. The 1984 budget
totals approximately $900,000. (See Appendix A
for a schedule of ABA revenues and expenditures.)

C. One of the public member positions of the Board
of Governors was vacant from May of 1983 until
the Governor made the appointment in June of
1984.

The extent to which the board, commission, or agency
Has recommended statutory changes which are generally
of benefit to the public® interest.

A. In the transmittal letter accompanying its
1982-1983 Annual Report to the Legislature, the
Board requested legislative support for statutory
authority to require the fingerprinting of ABA
applicants. See Recommendation No. 3 of this
report.

The extent to which the board, commission, or agency
has encouraged interested persons to report to it
concerning the effect of its regulations and decisions
on the effectiveness of service, economy of service,
and availability of service which it has provided"!

A.  The ABA publicly displays information and forms
regarding complaint avenues available through
ABA"s disciplinary section.

The extent to which the board, commission, or agency
Has encouraged public participation in the making of
its regulations and decisions.

A. The ABA has not publicly advertised meetings of
the Board of Governors as required by statute.

The efficiency with which public inquiries or complaints
regarding the activities of the board, commission, or
agency filed with it, with the department to which a~
Hoard or commission is administratively assigned, or
with the Office of the Ombudsman have keen processed

and resolved.

A. As of October 31, 1984, the ABA"s discipline
section had 41 cases pending disciplinary or
other proceedings and an additional 165 cases
under 1investigation. In addition, an analysis
of 21 cases recently dismissed showed the average
number of days these cases were open was 317,
ranging from 56 to 943 days. (See Recommendation
No. 1 of this report.)
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VII. The extent to which a board or commission which
regulates entry into an occupation or profession has
presented qualified applicants to serve the public.

A. We found no instances where the Board had licensed
unqualified applicants.

B. Although many comp]lints are filed against
attorneys, few have been found to be misconduct

resulting in formal disciplinary action. (See
Appendix B for a summary of disciplinary statis—
tics .)

C. The ABA offers a continuing legal education
program to its membership and also maintains an
education library.

VIII. The extent to which State personnel practices.
including affirmative action requirements, have been
complied with by the board, commission, or agency to
is own activities and the area of activity or interest.

A. Nothing came to our attention that showed the
Board was 1in violation of any affirmative action
or hiring requirements.

IX. The extent to which statutory, regulatory, budgeting,
or other changes are necessary to enable the agency,
board, or commission to better serve the interests of
the public and to comply with the factors enumerated
in this subsection.

Please refer to the previous section, Findings and
Recommendation.
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Note 1:

Note 2:

APPENDIX A

BOARD OF GOVERNORS
ALASKA BAR ASSOCIATION
REVENUES COMPARED WITH EXPENSES

For the Calendar Years 1982,

Revenues

Membership Dues

Admission Fees

Continuing Legal Education
Lawyer Referral Fees
Interest on Investments
Annual Meeting

Other

Total Revenues

Expenses

Admissions

Board of Governors
Discipline/Bar Counsel
Administration

Lawyer Referral Service
Continuing Legal Education
Annual Meeting

The Bar Rag

Alaska Law Review

Other

Total Expenses

Excess of Revenue

over Expenses

taken from audited

STATE OF ALASKA

(Note 1)

1982

$481,834
89,595
113,188
47,703
51,979
37,105
31,344

852,748

77,632
18,376
110,439
226,343
28,459
146,975
37,533
14,505
9,774
15,886

685,922

$.166.826

The 1982 and 1983 revenue and expense

1983, and 1984

1983

$515,281
88,883
58,205
52,203
45,746
34,157
38,314

832,789

109,983
22,513
132,875
243,607
37,987
101,063
28,350
13,330
11,198
13,323

714,229

$118,560

1984
(Note 2)

$506,239
96,664
27,476
49,869
45,135
43,686
58,940

828,009

106,895
28,996
208,939
248,204
31,300
54,376
41,238
10,259
10,000
43,478

783,685

$ 44.324

information was

financial statements of the ABA.
The 1984 information was obtained from the accounting
records of the ABA and has not been audited.
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APPENDIX B

BOARD OF GOVERNORS
ALASKA BAR ASSOCIATION
DISCIPLINE STATISTICS
(Note 1)

Disposition of Cases Closed
during 1982, 1983, and 1984

Disposition 1982 1983 1984
(Note 2)

Disbarment by Supreme Court 0 0 1
Suspension by Supreme Court 0 2 1
Public Censure by Supreme

Court 1 3 0
Private Informal Admonition 7 6 15
Dismissed by Disciplinary

Counsel 61 72 130
Total Cases Closed 69 83 147

Status of Cases Open
as of October 31, M 4

Status Cases
Suspension in Effect 4
Pending Supreme Court 5
Pending Disciplinary Board 6
Pending Hearing Committee 10
Pending Informal Admonition 3
Pending Fee Arbitration 12
Pending Conciliation 5
Held in Abeyance 3
Investigator on Case 11
Special Counsel 1
Preliminary Investigation 113
Formal Investigation 40
Total Open Cases 213

Note 1: The information in this Appendix was obtained
from statistical summaries prepared by the ABA's
discipline section.

Note 2: The 1984 statistics are as of October 31, 1984.
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APPENDIX C

BOARD OF GOVERNORS
ALASKA BAR ASSOCIATION
BAR EXAMINATION STATISTICS
For Calendar Years 1982, 1983, and 1984

Number Number Percent
Taking Passing Passing
Exam Exam Exam
February 1982 Exam
General Applicants 126 89 70.6%
Attorney Applicants 10 5 50.0%
Total 136 94 69.1%
July 1982 Exam
General Applicants 119 83 69.7%
Attorney Applicants 7 5 71.4%
Total _2¢f 88 69.8%
February 1983 Exam
General Applicants 106 80 75.5%
Attorney Applicants 15 10 66.7 %
Total 121 90 74.4%
July 1983 Exam
General Applicants 122 86 70.5%
Attorney Applicants 9 6 66.7%
Total 131 92 70.2%
February 1984 Exam
General Applicants 108 72 66.7%
Attorney Applicants 16 8 50.0%
Total 124 80 64.5%
July 1984 Exam
General Applicants 118 73 61.9%
Attorney Applicants 8 6 75.0%
Total 126 79 62.7%
Total 1982 through 1984 764 523 68.5%
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APPENDIX D

BOARD OF GOVERNORS
ALASKA BAR ASSOCIATION
ATTORNEY REFERRAL CALLS RECEIVED
For Calendar Years 1982, 1983, and 1984

(Note 1)
Discipline 1982 1983 1984
(Note 2)

Administrative 232 368 278
Admiralty 30 40 37
Arts 30 14 5
Bankruptcy 153 167 174
Commercial 1,254 1,389 1,126
Consumer 47 184 212
Community Legal Asst. 7 7 -0-
Criminal 498 751 549
Discrimination 51 59 61
Eminent Domain 11 17 22
Environmental 1 2 1
Family 1,987 2,295 1,962
Foreign Speaking 8 12 3
Immigration 74 85 50
Labor Relations 154 243 170
Landlord/Tenant 239 295 251
Mining 17 23 16
Negligence 971 1,241 601
Patent/Copyright 50 92 103
Public Interest -0- -0- 2
Tax 54 103 70
Traffic 427 273 398
Trust/Wills/Estates 274 265 215
Worker®"s Compensation N/A N/A 135

Total 6,569 7.924 6.441

Total Projected for 1984: 8.600

Note 1: The information in this Appendix was obtained from
statistical summaries prepared by the ABA.

Note 2: The 1984 statistics are as of September 30, 1984.
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APPENDIX E

BOARD OF GOVERNORS
ALASKA BAR ASSOCIATION
MEMBERSHIP ON ABA COMMITTEES
December 15. 1984

Attorney Public
Committee Members Members
Board of Governors 9 3
Standing Committees
Bar Polls and Elections 9 - 9
Continuing Legal Education 12 .
Ethics 9 - 9
Historians 13 -
Law Related Education 15 -
Legal Education Opportunities 10
Status, Bylaws & Rules 12
Total Standing Committees W~
Bar Rule Committees
Conciliation Panels:

First District 3 - 3

Second & Fourth Districts 3 -

Third District 6 - 6
Discipline Hearing:

First District 8 3

Second & Fourth Districts 8 4

Third District 24 12
Fee Arbitration:

First District 14 5

Second & Fourth Districts 12 6

Third District 58 12
Law Examiners -

Total Bar Rule Committees JIE~ ~VT
Other Adjunct Involvement
American Bar Assoc. Delegate 1 - 1
AK Assoc, of Legal Assistance 1 - 1
AK Bar Foundation 3 -
AK Code Revision Commission 1 - 1
AK Judicial Council 3 - 3
AK Comm, on Judicial Conduct 3 - 3
AK Law Review 3 - 3
AK Legal Services Corp.

Board of Directors 17 -
Ninth Circuit Judicial Conf. 2 - 2
Rocky Mountain Mineral

Law Foundation 1 - 1

Total Other Adjunct Involvement -
Total Committee Membership 250 45
STATE OF ALASKA DIVISION of legislat:ve audit
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CHEF JUSTICE . ROOM 418. 604 BARNETTE ST
JAY A RABINOWITZ FAIRBANKS. ALASKA 99701
(907) 452 9300

JUSTCES
EDMOND W BURKE

WARREN W MATTHEWS JR
ALLEN T CCM.PTCN &uprBtnE (Euurt
DANIEL A. MOORE

State of Alaska

January 28, 1985

Gerald L. Wilkerson
Legislative Auditor

Division of Legislative Audit
Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkerson:

This letter is written to respond to the recommendations
contained in the Division of Legislative Audit"s preliminary
performance report on the Board of Governors of the Alaska Bar
Association. It is my understanding that the Division®s
recommendations and this response will be contained in your final
report to the Alaska Legislature®™s Budget and Audit Committee.
The Supreme Court appreciates the opportunity to respond on
behalf of the Alaska Bar Association.

As you are aware, the powers and duties of the Board of
Governors of the Alaska Bar are conferred by both statute and
Court rule. The Supreme Court works actively to provide guidance
to the Bar Association through the on-going administrative
process of the adoption of and amendment to Alaska Bar Rules. In
addition, through published opinions, this Court also provides
"guidance" to the Bar when lawsuits against the Bar or
Association discipline matters come before us for decision.

Not surprisingly, the Supreme Court®"s major areas of
supervision involve the Alaska Bar"s two most 1important public

functions: the admission of attorneys to the practice of lav; 1in
Alaska and the discipline of those attorneys who are admitted to
the Bar. Since 1981, 1in part as a response to issues raised by

the Bar"s Tfirst sunset review, the Board of Governors, with the
support of this Court, has been actively engaged 1in implementing
improvements in both of those areas.
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In 1982, after two years of study (and the further prod of
California®s withdrawal of support), the Bar instituted the
"All-Alaska"™ Bar Exam, which included substantially revised
essay drafting and grading procedures, revised score computation
procedures, and the first essay practicum in the country.

Having created what many consider a model exam, the Board of
Governors turned 1its attention 1in 1983 to the Bar"s discipline
process.

At the joint invitation of the Alaska Supreme Court and the
Bar Association, a three member evaluation team from the Center
for Professional Respons ®ility of the American Bar
Association"s Standing Committee on Professional Discipline came
to Anchorage in June of 1983. The team was here for a week
interviewing the Bar®"s staff, attorney and non-attorney members
of area discipline hearing committees, members of the Board of
L)vernors, judges, and Justice Edmond Burke of this Court. The
discipline team"s final report was 1issued in late December of
1983 and the Board and the Court, 1in a special session in
mid-January of 1984, met to discuss implementation of the many
recommendations for 1improvements contained in that report.

It was during that mid-January meeting, just over a year ago
now, that the Board instructed the staff of the Association's
discipline section to focus its attention on the backlogged

disciplinary investigation cases. The staff was asked to review
all pre-1983 cases and determine their status by the Board"s
mid-March (1983) meeting. This staff review was to specifically

address which cases should be dismissed; which cases required
additional 1investigation prior to a determination as to the
appropriate action; and which cases could be immediately filed
as petitions for formal hearing. The Board also gave authority
for the employment of a part-time 1investigator to assist
discipline counsel in their efforts.

In addition, Bar staff was asked to prepare an entire
rewrite of the Rules of Disciplinary Enforcement (Alaska Bar
Rules 9 - 33), 1incorporating both the recommendations for change
contained in the study done by the ABA"s discipline evaluation
team and the many suggestions for improvements to the procedures
recommended by the discipline staff and the Board itself.

The Board of Governors acknowledges that its current staff
has, for the most part, inherited a backlog resulting from two
years of significant personnel changes within the Bar"s
discipline section. Although the Board, recognizing the growing
backlog, had doubled the number of staff assigned to the
discipline section beginning 1in 1983, it was not until late
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1983, after the resignation of both of the discipline counsel on
staff at the outset ofthe year, that the Bar Association was
actually able to fullytrack its caseload. |1 know the Board of
Governors appreciates the reference iIn the preliminary report to
the fact that the backload was primarily an inherited problem.
As the Bar"s quarterly discipline reports additionally indicate,
coupled with the unfortunate and somewhat debilitating
discipline personnel changes, there has been a significant
increase In the number of complaints filed by the public In the
last few years. Takentogether, the personnel matters and the
ti)ncllzia:sed filings go far In explaining the existence of the
acklog.

The Board®"s decision in January of 1984 to request a full
review of the discipline caseload therefore resulted from a
desire to have a comprehensive picture of the problem 1t faced.
The Board also reguested that the reports prepared by staff for
both the Board and this Court be presented iIn a far more
comprehensible format. A comparison of reports prepared prior
to this year and the reports now presented to this Court shows
that the new format makes clear the status of each discipline
case, the age of each case, the person to whom each case Is
assigned, and the age of the case at each particular stage of
Its movement through the discipline process. The new report is
now a very useable tool for effective case management.

The result of all these efforts by the Bar Association to
solve i1ts backlog problem is demonstrable. At the beginning of
1982 there were sixty-seven (67) cases pending and carried
forward from 1981. During 1982 new Requests for Investigation
(i.e., complaints) totalled 121, for a total caseload of 188
cases In 1982. OfF those cases, 61 were dismissed, 7 were closed
after the administration of a private informal admonition (PIA)
gylgdiscipline counsel, and 8 petitions for formal hearing were
iled.

At the beginning of 1983 there were 120 cases pending and
carried forward. There were 148 complaints filed during 1983,
for a total load of 268 cases for 1983. OfF those cases, 72 were
dismissed; 6 were closed after administration of a PIA; 3 were
closed after this Court publicly censured the attorneys
involved; and 2 cases were closed after this Court suspended the
attorneys involveu from the practice of law for varying lengths
%fletoilne- In addition, 4 petitions for formal hearing were

iled.

At the beginning of 1984, there were 185 cases pending and
carried forward. As of December 31, 1984, 206 complaints were
filed during 1984, for a total caseload of 391. Of those cases,
170 were dismissed; 18 were closed after administration of a
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PIA; 1 was closed after the attorney was reprimanded by the
Disciplinary Board; 3 were closed after this Court suspended the
attorneys 1involved; and 9 cases involving a single attorney were
closed after the attorney was disbarred. At the end of 1984,
there were 170 open cases. During 1984, 19 cases were moved to
formal hearing. A copy of the Bar"s fourth quarter 1984 report
is enclosed for your review.

As you can see, even tnuugh the number of grievances filed
has substantially increased each year, 1in 1984 the Bar finally
turned the corner on its backlog. In 1984 1incoming cases were
handled as expeditiously as possible, and discipline staff
attempted, where possible, to see that complaints that had no
merit were dismissed promptly, so that such cases were not
simply put at the bottom of the stack, to be held for a number
of months and then closed. At the same time, the staff worked
hard to process 1its oldest cases.

At the beginning of 1984, 78 complaints which had been filed
prior to 1983 were still pending before the Bar Association [19
of those cases were pre-1981, the rest (59) were 1982 cases],
and the other 116 open cases were complaints filed during 1983.
At the beginning of 1984, 39% of the cases under investigation

were more than one year old. That figure was reduced by the end
of 1984 to 18%. At the end of 1984, only7 cases filed prior to
1983 were still under investigation. The Bar®s reduction in

that serious backlog of pre-1983 cases, not to mention its
actions in processing so many of the 1983 and 1984 cases, speaks
well of 1its desire to conquer its backlog.

As a further note, the Bar, which employed a part-time
investigator throughout most of 1984, has made that position
full-time beginning January 1 of this year. This third attorney
position will handle both in-take and investigations.

The Board, as you point out in your audit findings, is well
aware of the backlog and has clearly made real and substantial
progress towards solving that problem. By mid-March of this
year, the Board has directed staff to have again reviewed each
case and to have dismissed every case that should be dismissed
so that the Association can focus 1its efforts on investigating
those complaints filed that the Bar believes contain allegations
that an attorney acted unethically.

As the record reflects, in 1984 more hearings were held
before the Disciplinary Board and area discipline hearing
committees than in any previous year. -Currently, this Court has
8 matters under consideration. In the last three years the
Alaska Bar Association, with the agreement of this Court, has
publicly censured, suspended or disbarred a total of 9
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attorneys; 1issued 31 admonitions; and reprimanded 4 attorneys.
Through advertisements in this State®s major newspapers,
Alaska®"s citizenry has been apprised of the Bar®s disciplinary

actions. It does without saying that the Bar"s membership is
certainly aware of the Board®"s and this Court®"s increased
attention 1in the area of discipline. All of this attention

focused by the Bar Association on disciplinary enforcement is to
the good and done in the public interest.

The public®"s interest has been further served by the Board
of Governor"s request for, and this Court"s recent approval of,
totally revised discipline rules. Of prime 1importance is the
opening up of the discipline process to the public. Until
recently the process was entirely confidential unless this Court
was asked to take action upon a recommendation for public

discipline by the Board. Under the new rules, which took effect
January 1 of this year, the entire procedure becomes public once
a petition for formal hearing is filed. The hearings before the

area discipline committees and the Disciplinary Board itself,
which used to be held in closed session, are now open to the
public, so that the public -- if it so chooses -- may observe
the process at first hand.

The decision by the Board and this Court to implement open
hearings goes to the heart of the Association®"s goal to improve
the discipline process. The Bar takes very seriously 1its
responsibility to protect the public from the unethical acts of
its members, and it sincerely believes its hard work to this end
deserves public scrutiny. If it believed it had any skeletons
in the closet, | sincerely doubt the Bar Association would have
come forward with a request that this Court approve open
discipline hearings.

In addition, the new rules provide for an appeal process for
complainants. Previously, the rules did not provide for
recourse, should a complainant disagree with a decision by
discipline counsel to dismiss his or her complaint. The new
rules provide for a review of counsel®"s decision, should a
complainant so request.

What 1 think the above demonstrates 1is an evolving, highly
competent discipline system that has resulted from over two
years of study and constant vigilance by the Association. The
Board of Governors, during 1its upcoming March, 1985 meeting,
based on the result of the discipline staff"s work to dispose of
all cases not involving unethical conduct, will then evaluate
the remaining caseload. If, after staff"s concentrated work, it
appears that a serious backlog problem remains, then the Board
will at that tima tvaluate staffing needs. With this Court®s
willing support, additional staff will be hired, if necessary,
to bring an end to the problem.
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Clearly, this Court and the Bar do not take exception to
your audit finding as concerns the discipline case backlog. We
are aware of the problem. The above lengthy response is
provided only to place 1in context the evolution of the problem
and the Alaska 3ar Association®s obvious actions to successfully
manage its caseload.

Recommendations No. 2 and No. 3 will be implemented
immediately. As you are aware, meetings of the Board of
Governors are open to the public and are often attended. The
recent controversy over the nomination of Stephen Cooper of
Fairbanks to a U. S. District Court judgeship 1in Alaska, for
instance, saw many members of the public, Bar, and press present
during a Board meeting, so it is clearly not the intent of the

Association to preclude attendance at its meetings. Rather, the
Executive Director simply failed to fully comply with this
statutory requirement. The Board obviously has no difficulty in
advertising 1its meetings 1in advance. The Board"s schedule of

meetings 1is generally published in the Alaska Bar Rag, and
notices of the Board®"s regularly scheduled meetings will from
here on in be published in the State®"s major newspapers.

I wish to reassure you, however, that the Board of Governors
has not acted 1in a vacuum over the past several years. Since
1981, through lengthy newsletters and in the Alaska Bar Rag, the
staff of the Association has kept the membership well apprised
of the activities, decisions, and policies of the Board. In
addition, whenever a bar rule or bylaw change was being
considered, in accordance with Bar Rule 62, the Board published
the proposed rule or bylaw amendment for comment by the
Association®s membership. And, for instance, when the Board
sought guidance from the membership on the specific issues of
reciprocity and mandatory malpractice insurance, a special
letter from the Bar"s President was sent to every member.
Further, the membership meets annually during the Alaska Bar
Convention. During that business meeting reports are presented,
the Bar®"s financial position discussed, and votes taken on
resolutions placed in front of the membership for 1its action.

Notice of proposed rule changes, the annual business meeting
agenda, and all 1items of general interest concerning Board
activities have been published well 1in advance for the sole
purpose of hearing the membership®s viewpoint on relevant
issues. I know the Board believes it has basically complied
with the spirit and intent of the publication requirement.

The recommendation that the bylaws of the Association be
amended to reflect a seven member quorum is also not a problem.
The Board of Governors currently considers seven members to be
its necessary quorum. Indeed, the recently revised discipline
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rules which this Court just approved make it clear that a quorum
of the Board 1is a "majority of the appointed and elected members
of the Board." The old rules had set five as the quorum.

The Bar"s bylaws have been in need of serious review and
revision for some time now, and it is my understanding that this
project has been assigned to the Bar®"s "Statute, Bylaws and

Rules™ Committee. One of the many recommendations by the Board
for revision of the Bar®"s bylaws includes the matter of the
quorum. In the meantime, please be assured that the Board is

aware that it cannot meet and conduct business with less than a
quorum of seven members.

Recommendation No. 3 parallels a requst made of the
Legislature by the Bar Association during the last session of
the Alaska Legislature. In filing its 1982 and 1983 Annual
Report 1in the spring of 1984, the Bar requested the support of
the Legislature for statutory authority to require the
fingerprinting of Bar applicants. The matter was not taken up
by the Legislature during its last session, and it is my
understanding that the Bar Association does in fact intend to
again ask for such legislation from the upcoming Fourteenth
Legislature. The bar obviously supports this recommendation,
and hopes this audit finding by the Division of Legislative
Audit will assist the Bar in finding legislative support for
such an amendment to the Integrated Bar Act.

In closing, on behalf of the Alaska Supreme Court and the
Board of Governors of the Alaska Bar Association, let me take
this opportunity to express my appreciation for the manner in
which your Division conducted the performance audit. Randall
Burns, the Bar®"s former Executive Director, has reported to both
myself and the members of the Board that he believed the audit
went well and that Randy Welker, the Anchorage office Audit
Manager and the individual who actually conducted the
performance audit, asked the kinds of questions about the same
areas that he would have asked had the ro3.es been reversed! |
hope your Division has found the Bar®"s staff cooperative and
that you were provided ready access to all that you requested.
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Should you have any questions concerning this response,

please do not hesitate to contact me or the Bar Association
directly.

Sincerely yours

cc: Harold M. Brown
President
Alaska Bar Association

Deborah 0"Regan
Acting Executive Director
Alaska Bar Association

Randy Welker
Anchorage Audit Manager
Division of Legislative Audit

JAR/th
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