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F E B R U A R Y  1 9 8 5  

A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N  

C O M M E N T A R Y  T O  A C C O M P A N Y  

D R A F T  B I L L  O N  S E C U R I T Y  I N T E R E S T S  I N  R E A L  P R O P E R T Y  

B I L L  NO.

G e n e r a l  F e a t u r e s  o f  t h e  B i l l

T h e  a t t a c h e d  b i l l  p r e p a r e d  by t h e  A l a s k a  C o d e  R e v i s i o n  

C o m m i s s i o n  is a n  e f f o r t  t o  b r i n g  i n t o  s e c u r e d  r e a l  p r o p e r t y  

t r a n s a c t i o n s  s o m e  o f  t h e  s a m e  p r i n c i p l e s  t h a t  g o v e r n  s e c u r e d  

p e r s o n a l  p r o p e r t y  t r a n s a c t i o n s  u n d e r  t h e  U n i f o r m  C o m m e r c i a l  Code. 

T h e  b i l l  c o v e r s  t h e  b r o a d  a r e a  o f  r e l a t i o n s h i p s ,  r i g h t s ,  a n d  r e m e­

d i e s  o f  d e b t o r  a n d  s e c u r e d  c r e d i t o r .  T h e  s t a t e  l a w  o n  s u m m a r y  

f o r e c l o s u r e  of d e e d s  o f  t r u s t  w o u l d  b e  s u p e r s e d e d ,  b u t  n o t  d r a s­

t i c a l l y  c h a n g e d .  In c a s e s  w h e r e  f o r e c l o s u r e  d e r  .. p o w e r  of  

s a l e  is r e q u i r e d ,  t h e  b i l l  m a k e s  p o s s i b l e  1 a l l y  r e a s o n­

a b l e  r e s a l e  b y  l i s t i n g  a n d  s a l e  t h r o u g h  a r e a l  1 ‘ a g e n t ,  in

o r d e r  t o  a v o i d  t h e  d i s a s t e r o u s  f o r c e d - s a l e  p r  . t e n  r e c e i v e d

a t  p u b l i c  a u c t i o n .

T h e  b i l l  w a s  i n t r o d u c e d  in th e  T w e l f t h  L e g i s l a t u r e  as 

K B  403. A c t i o n  w a s  n o t  t a k e n  o n  it. A l l  a t t e n t i o n  f o c u s e d  o n  a 

r e l a t i v e l y  m i n o r  p a r t  o f  t h e  b i l l ,  a s e c t i o n  l i m i t i n g  t h e  u s e  of 

" d u e - o n - s a l e "  c l a u s e s  i n  s e c u r i t y  a g r e e m e n t s  f o r  the p u r c h a s e  of 

a h o m e .  T h a t  c o n t r o v e r s i a l  s e c t i o n ,  r e a d i l y  s e p a r a b l e  f r o m  the 

b o d y  o f  th e  b i l l ,  is n o t  i n c l u d e d  in the p r e s e n t  f o r m  o f  t h e  

b i l l  a n d  h a s  l a r g e l y  b e e n  p r e e m p t e d  b y  r e c e n t  f e d e r a l  a n d  s t a t e  

s t a t u t e s  a n d  r e g u l a t i o n s  (sec. 341, G a r n - S t .  G e r m a i n  D e p o s i t o r y  

A c t  o f  1982, P.L. 9 7 - 3 2 0 ,  12 U . S . C . ,  sec. 1 7 0 1  j-3; 12 U . S .  sec. 

3 7 1 (g); 12 C . F . R .  sec. 5 4 8 . 8 - 4 ( 1 ) :  A S  0 6 . 0 1 . 0 2 0 ;  AS 1 8 . 5 6 . 0 9 8 ( e ) ;  

15 A A C  1 1 8 . 2 6 7 ) .

I n  the T h i r t e e n t h  L e g i s l a t u r e  t h e  b i l l  w a s  a q a i n  i n t r o­

d u c e d ,  b u t  it w a s  n o t  s c h e d u l e d  f o r  c o m m i t t e e  h e a r i n g s .  In t h a t  

l e g i s l a t u r e  t h e  c o d e  r e v i s i o n  c o m m i s s i o n  w a s  a s k i n g  t h a t  p r i o r­

ity b e  g i v e n  to s e v e r a l  o t h e r  b i l l s  it h a d  d r a f t e d .  H o w e v e r ,  

t h e  c o m m i s s i o n  b e l i e v e s  t h e  t i m e  n o w  is r i g h t  fo r  l e g i s l a t i v e
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a t t e n t i o n  to t h i s  b i l l .

P e r s o n s  f a m i l i a r  i t h  t h e  p r e s e n t  A l a s k a  l a w  o n  b o t h  

r e a l  a n d  p e r s o n a l  p r o p e r t y  s h o u l d  f i n d  t h e  b i l l  a n a t u r a l  

d e v e l o p m e n t .  T h e  v a s t  m a j o r i t y  of r e a l  p r o p e r t y  s a l e s  a r e  n o w  

f i n a n c e d  b y  d e e d s  o f  t r u s t .  H o s t  d e p a r t u r e s  in t h e  b i l l  f r o m  

p r e s e n t  p r a c t i c e s  u n d e r  d e e d s  of t r u s t  a r e  n o t  g r e a t .  T h e  

m a i n  c h a n g e s  o c c u r  w h e r e  n e e d e d  to p e r m i t  a d d i t i o n a l  k i n d s  of  

s a l e s  o f  c o l l a t e r a l  in c a s e s  o f  d e f a u l t .  T h e  b i l l  m a k e s  d e e d  

o f  t r u s t  f o r e c l o s u r e  p r o c e d u r e s  a p p l i c a b l e  t o  m o r t g a g e s  a n d  

c o n t r a c t s  o f  s a l e .  U n d e r  p r e s e n t  l a w  m o r t g a g e s  a r e  m o r e  d i f f i­

c u l t  to f o r e c l o s e  t h a n  d e e d s  o f  t r u s t ,  i - r  n o  l o g i c a l  r e a s o n ,  

a n d  t h e r e  a r e  n o  s t a t u t o r y  g u i d e l i n e s  f o r  f o r e c l o s i n g  c o n t r a c t s  

o f  s a l e ,  w h i c h  h a s  r e s u l t e d  i n  s u b s t a n t i a l  l i t i g a t i o n  a t  b o t h  

t h e  s u p e r i o r  c o u r t  a n d  s u p r e m e  c o u r t  l e v e l  (e.g., L o n a s  v. 

M e t r o p o l i t a n  M o r t g a g e  a n d  S e c u r i t i e s  C o . , 43 2  P . 2d 60 3  (1967); 

M o r a n  v. H o l m a n , 50 1  P . 2d 769 (1972); C u r r y  v. T u c k e r ,  61 6  P . 2d 

8 (1980); W i c k w i r e  v. M c F a d d e n , 63 3  P . 2 d (1981); S t r a c k  v.

M i l l e r , 64 5  P . 2 d  18 4  (1982); a d d i t i o n a l  c a s e s  a r e  s u m m a r i z e d  

in D e p a r t m e n t  o f  R e v e n u e  v. B a x t e r , 48 6  P . 2 d  360 36 5  n . 1 0 ) .

A  b i l l  o f  t h i s  k i n d  m u s t  s p e c i f y  p r o c e d u r e s  to b e  

f o l l o w e d  a n d  f o r m s  to b e  u s e d  in c a r r y i n g  o u t  t h e  p r o c e d u r e s .

T h e  p r o c e d u r e s  to b e  f o l l o w e d  b e f o r e  s a l e  in a s u m m a r y  f o r e­

c l o s u r e  a r e  s e t  o u t  in t h e  b i l l  in A S  3 4 . 2 1 . 1 1 0 — 3 4 . 2 1 . 1 5 0 .

T h e s e  s e c t i o n s  a r e  f o l l o w e d  b y  A S  3 4 . 2 1 . 1 6 0 — 3 4 . 2 1 . 1 7 0  w h i c h  

s p e c i f y  t h e  c o n t e n t  o f  f o r m s  t h a t  a r e  to b e  u s e d .  S i n c e  t h e  

f o r m s  a r e  d e s i g n e d  t o  a d v i s e  t h e  d e f a u l t i n g  d e b t o r  o f  h i s  r i g h t s  

a n d  t o  i n f o r m  h i m  o f  t h e  p r o c e d u r e s  t h a t  w i l l  b e  f o l l o w e d ,  t h e y  

c o v e r  s o m e  o f  t h e  s a m e  m a t e r i a l  t h a t  is s e t  o u t  in t h e  p r e c e d­

ing s u b s t a n t i v e  s e c t i o n s .  A S  3 4 . 2 1 . 1 0 0  in t h e  b i l l  e x p l a i n s  

t h i s  r e l a t i o n s h i p  b e t w e e n  t h e  s e c t i o n s .

A  c o n t e n t s  p a g e  a n d  a c o m p a r i s o n  o f  t i m e  e l e m e n t s  a n d  

s t e p s  f r o m  d e f a u l t  to s a l e  u n d e r  e x i s t i n g  l a w  a n d  u n d e r  t h e  

b i l l  a r e  a t t a c h e d  h e r e  for r e a d y  r e f e r e n c e .  (See n e x t  3 pa g e s )
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CHAPTER 21. SECURITY INTEP.ESTS IN REAL PROPERTY

s e c .  3 4 . 2 1 . 0 1 0 .  P O L I C Y  A N D  S C O P E
Sec. 3 4 . 2 1 . 0 2 0 .  T R A N S A C T I O N S  E X C L U D E D
S e c .  3 4 . 2 1 . 0 3 0 .  W H E R E  C O L L A T E R A L  M O T  O W N E D  B Y  D E B T O R
Sec. 3 4 . 2 1 . 0 4 0 .  R E Q U E S T  F O R  S T A T E M E N T  O F  A C C O U N T
S e c .  3 4 . 2 1 . 0 5 0 .  A L I E N A B I L I T Y  O F  D E B T O R ' S  R I G H T S
Sec. 3 4 . 2 1 . 0 6 0 ,  N O T I F I C A T I O N  O F  A S S I G N M E N T
Sec. 3 4 . 2 1 . 0 3 0 .  R E L E A S E  O F  S E C U R I T Y  I N T E R E S T
S e c .  3 4 . 2 1 . 0 8 0 .  R E M E D I E S  O F  S E C U R E D  P A R T Y
S ec. 3 4 . 2 1 . 0 9 0 .  R E Q U I R E M E N T S  F O R  S U M M A R Y  F O R E C L O S U R E
S e c .  3 4 . 2 1 . 1 0 0 .  P R O C E D U R E  B E F O R E  S A L E
S e c .  3 4 . 2 1 . 1 1 0 .  T R A N S M I T T I N G  A N D  P O S T I N G  N O T I C E  C '  D E F A U L T
S e c .  3 4 . 2 1 . 1 2 0 .  R E C O R D I N G  N O T I C E  O F  I N T E N T  T O  S E L L
S ec. 3 4 . 2 1 . 1 3 0 .  T R A N S M I T T I N G ,  P O S T I N G ,  A N D  P U B L I S H I N G  N O T I C E  

O F  I N T E N T  T O  S E L L  
Sec. 3 4 . 2 1 , 1 4 0 .  T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  S A L E  
S e c .  3 4 . 2 1 . 1 5 0 .  M A N N E R  O F  T R A N S M I T T I N G  N O T I C E
Sec, 3 4 . 2 1 . 1 6 0 .  C O N T E N T  O F  N O T I C E  O F  D E F A U L T
Sec. 3 4 . 2 1 . 1 7 0 .  C O N T E N T  O F  N O T I C E  O F  I N T E N T  T O  S E L L
Sec. 3 4 . 2 1 . 1 8 0 .  C U R I N G  D E F A U L T  B E F O R E  S A L E ;  E X T I N C T I O N  O F

D E B T O R ' S  R I G H T  T O  C U R E  
Sec. 3 4 . 2 1 . 1 9 0 .  M A N N E R  O F  S A L E
S e c .  3 4 . 2 1 . 2 0 0 .  PURCHA.SE O F  C O L L A T E R A L  B Y  L I E N H O L D E R
Sec. 3 4 . 2 1 . 2 1 0 .  P R O C E D U R E  A F T E R  S A L E
Sec. 3 4 . 2 1 . 2 2 0 .  E F F E C T  O F  S A L E
Sec. 3 4 . 2 1 . 2 3 0 .  D I S P O S I T I O N  O F  P R O C E E D S  O F  S A L E
Sec. 3 4 . 2 1 . 2 4 0 .  S E C U R E D  P A R T Y ' S  L I A B I L I T Y  F O R  F A I L U R E  T O

C O M P L Y ;  E N J O I N I N G  S A L E  
S e c .  3 4 . 2 1 . 2 5 0 .  G E N E R A L  V A L I D I T Y  O F  S E C U R I T Y  A G R E E M E N T
sec. 3 4 . 2 1 . 2 6 0 .  W A I V E R  O F  R I G H T S
Sec. 3 4 . 2 1 . 2 7 0 .  D E F I N I T I O N S

O t h e r  A m e n d m e n t s :

Sec. 0 6 . 0 5 . 1 7 5 .  D E P O S I T O R  A N D  C U S T O M E R  R E C O R D S  C O N F I D E N T I A L  
S e c .  0 9 . 4 5 . 1 7 0 .  J U D G M E N T  O N  F O R E C L O S U R E  O F  L I E N

R e p e a l  o f  A S  0 9 . 4 5 . 2 0 0  a n d  A S  3 4 . 2 0 . 0 1 0 — 3 4 . 2 0 . 1 3 5

T r a n s i t i o n a l  p r o v i s i o n s  

E f f e c t i v e  d a t e



STEPS IN SUMMARY FORECLOSURE 

UNDER EXISTING SECTIONS 34.20.070 - 34.20.135 

(Deeds of Trust)

DEFAULT
(including the running of any grace period)

A-wait 
90 days 
or more

(wait 30 days or more]

I
-Record notice of default and sale 

[within 10 days]

1
Transmit copy to (1) debtor, his known successor, 
recorded successor, or successor in possession; 
(2) any other person in possession; (3) recorded 
subsequent lienholders, and (A) state (special 

notice re its liens)

[no wait necessary]

I
Post copy in three public places and 
publish once a week for four weeks

4
(Right to cure default and resume payment 
schedule until auctioneer's hammer falls)

4
->SALE AT PUBLIC AUCTION <f~

(No creditor's right to recover deficiency 
and no debtor's right of redemption)

*B-wait 30 
days or 
more fol­
lowing 
posting

Minimum time between the end of a grace period for receipt of 
payments and the date of sale: 120 days.

* A and B time lapse is used depending upon which brings one 
to a later sale date.
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STEPS IN SUMMARY FORECLOSURE 
UNDER PROPOSED SECTIONS 34.21.090 - 34.21.280

(Any security agreenent containing a power of sale) 

DEFAULT 

[wait 30 days or more]

Transmit notice of default 
[to (1) debtor or his successor 

and (2) occupants]

[wait 30 days or more]

1

*A-wait 
60 days 
or more

“Record notice of intent to sell 

[no wait necessary]

I
Transmit notice of intent to sell [to (1) 

debtor and any other person with known or re­
corded in -.erest in the collateral; (2) an attorney 
shown in a lis pendens, and (3) the Attorney Gen­
eral with special notice re state liens], post 
it on the collateral and start publication of

It once a. week for 3 weeks  ----------

[no wait necessary]

I
Notice of time and place of public sale 

or time after which private sale will be made 
(this separate notice is not necessary if 

it was included in notice of intent to sell)

[wait 1(1 days or more)

I
-SALE-

*8-wait 45 
days or 
more fol­
lowing 
transmit­
tal post­
ing and 
start of 
publica­
tion

(No creditor’s right to recover deficiency 
and no debtor's right of redemption)

Minimum time between the end of a grace period for receipc of 
payments and the date of sale: 120 days.

* A and E time lapse is used depending upon which brings one to 
a later "sale" date.

The date for "sale" shown here is also the last date for curing 
a default and resuming the regular payment schedule (a "simple 
cure). The sale may be held later as a public sale or a "com­
mercially reasonable" private sale, but after the final date 
for a simple cure, the sale can be stopped only by paying the 
full principal, interest and costs.
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F o l lo w in g  a re  so u rc e  n o te s and b r i e f  comments on th e  

s e c t io n s , where a p p r o p r ia t e . In  th e  s o u rc e  n o te s and comments 

th e  U n ifo rm  Comm erc ia l Code, AS 4 5 .0 1 — 4 5 .0 9 , i s  r e fe r r e d  to  

as th e  UCC. The U n ifo rm  Land T ra n s a c t io n s  A c t i s  r e fe r r e d  to  

as th e  ULTA and th e  U n ifo rm  S im p l i f i c a t io n  o f Land T ra n s fe r s  

A c t i s  r e fe r r e d  to  as th e  USLTA. The R ev is e d Code o f W ash ing ­

to n  A n n o ta te d  i s  r e f e r r e d  to  as RCWA.

S e c t io n  1

COMMENT: T h is  s e c t io n  s ta te s  th e  g e n e ra l pu rpo se s

o f th e  A c t .

S e c t io n  2

AS 3 4 .2 1 .0 1 0

SOURCE: (a ) i s  from  AS 4 5 .0 9 .1 0 2 ; (b ) i s  from  AS

4 5 .0 9 .2 0 2 ; (c ) i s  p a r t o f th e  ULTA se c . 3 -1 0 3 (7 ) and USLTA sec 

1-201.

COMMENT: (a ) i s  in te n d e d  to  a l lo w  a c o u r t t o  f in d

a t r a n s a c t io n  s u b je c t to  t h i s  c h a p te r ever, th o u g h th e r e  i c  

no do cum en ta ry e v id e n c e  o f th e  p a r t i e s ' i n t e n t .  The Supreme 

C o u r t o f A la s k a  has made i t  c le a r  t h i s  i s  o u r p re s e n t la w . 

B rand v . F i r 3 t  F e d . S av . and L o a n , 47S P .2d 820 (1 9 7 0 ) ; D e p t■ 

o f Revenue v . B a x te r , 486 P .2d 360, 365 (1 9 7 1 ) .

The m a te r ia l i n  (c ) was in c lu d e d  as p a r t o f th e 

d e f i n i t i o n  o f " s e c u r i t y  i n t e r e s t ” in  th e  re fe re n c e d  u n ifo rm  

a c t s . The g e n e ra l s u b je c t m a t te r o f .010 i s  co v e re d in  ULTA 

se c . 3 -1 0 2 .

AS 3 4 .2 1 .0 2 0

SOURCE: AS 4 5 .0 9 .1 0 4 (8 ) .

COMMENT: The e x c lu s io n  in  t h i s  s e c t io n  i s  c o n s is te n

S e c tio n  A n a ly s is
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w i th  th e  d e f i n i t i o n  o f “ s e c u r i t y  i n t e r e s t "  as a "c o n se n s u a l" 

i n t e r e s t .

AS 34.21.330
SOURCE: AS 45 .09 112 .

COMM' NT: T h is  s e c t io n  is  d e s ig n e d to  p r o te c t th e

r e a l p a r t y  in  in t e r e s t .  I t s  e f f e c t  i s  s im i la r  to  th a t o f 

e x is t in g  la w , w h ic h re q u ir e s  th e t r u s te e  to  send a n o t ic e  o f 

s a le  "w he re th e  t r u s te e  o r b e n e f ic ia r y  has a c tu a l n o t ic e  o f 

th e l i e n  o r i n t e r e s t . ” AS 3 4 .2 0 .0 7 0 ( c ) (3 1 .

AS 3 4 .2 1 .0 4 0

SOURCE: T h is  s e c t io n  was ta k e n from  ULTA s e c . 3-209

w h ic h i s  based upon se c . 9-20B o f th e  UCC (AS 4 5 .0 9 .2 0 8 ) . 

Language i s  added to  a l lo w  a d e b to r to  re q u e s t s ta tem e n ts 

from  th e  bank to  w h ich he a c t u a l l y  makes h is  paym en ts .

COMMENT: E x is t in g  law makes no p r o v is io n  f o r  such

a s ta te m e n t , a lth o u g h  th e common p r a c t ic e  is  f o r  s ta tem e n ts 

to  be s e n t even though n o t re q u e s te d .

L i a b i l i t y  i s  imposed on th e pe rso n f a i l i n g  to  

com p ly w i t h  th e  re q u e s t o n ly  i f  he la c k s  a " re a s o n a b le  

e x c u s e ."

The b i l l  g iv e s  th e  h o ld e r o f a s u b o rd in a te  s e c u r i t y  

in t e r e s t l i k e  a second deed o f t r u s t  th e  r i g h t  to  g e t from  

the t r u s te e  o r b e n e f ic ia r y  on a f i r s t  deed o f t r u s t  a s ta te m e n t 

o f a c c o u n t on th e  o b l ig a t io n  se cu re d by th e  f i r s t  deed o f 

t r u s t .  The d u ty  p la c e d on th e  se cu re d p a r t y  o r h is  agen t 

bank to  p ro v id e  in fo rm a t io n  wou ld c re a te  an e x c e p t io n  to  th e 

s t r i c t  c o n f i d e n t i a l i t y  o r bank re c o rd s  unde r AS 0 6 .0 5 .1 " 1;. 

S e c t io n  3 nea r th e  end o f th e  b i l l  s p e c i f i c a l l y  amends th a t 

s e c t io n .
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SOURCE: AS 4 5 .0 9 .3 1 1 .

COMMENT: T h is  s e c t io n  i s  v e rb a t im  from  th e  UCC. I t

i s  to  make c le a r t h a t in  a l l  se cu re d r e a l p r o p e r t y  t r a n s a c t io n s  

th e  d e b to r has ar. i n t e r e s t  w h ic h th e  d e b to r can d is p o s e  o f and 

w h ich th e  c r e d i t o r s  o f th e  d e b to r can re a c h .

The s e c t io n  does n o t p re c lu d e  a s e c u r i t y  ag reem en t 

p r o v is io n  w h ic h makes a t r a n s f e r  a d e f a u l t b u t m e re ly p re v e n ts  

such a p r o v is io n  from  h a v in g  th e  e f f e c t  o f p r o h ib i t i n g  t r a n s f e r .  

The t r a n s f e r  w ou ld be s u b je c t to  th e  s e c u r i t y  i n t e r e s t .

AS 3 4 .2 1 .0 6 0

SOURCE: AS 4 5 . 0 9 . 4 05 ( c ) .

COMMENT: E x is t in g  law d e a ls  w i t h  th e  s u b je c t o f

t h i s  s e c t io n  o n ly  by p r o v id in g  t h a t r e c o r d in g  an a s s ig nm en t 

o f a m o rtg a ge i s  n o t i n  i t s e l f  n o t ic e  to  th e  d e b to r o f th e  

a s s ig nm e n t. AS 3 4 .2 0 .0 1 0 . In  c o n t r a s t , AS 3 4 .2 0 .1 3 0 p ro v id e s  

th a t r e c o r d in g  an ass ig nm en t o f th e  b e n e f i c i a l i n t e r e s t  in  a 

deed o f t r u s t  i s  " c o n s t r u c t iv e  n o t ic e  to  a l l  p e rs o n s ."

(When th e  a s s ig n o r a c ts  as th e  a s s ig n e e 's  a g e n t to  re c e iv e  

payments f o l l o w in g  th e  a s s ig nm e n t, t h i s  s e c t io n  c o u ld  be 

ig n o r e d . )

AS 3 4 .2 1 .0 7 0

SOURCE: The s e c t io n  i s  based upon AS 4 5 .0 9 .4 0 4 (a ) ,

s e c , 9 -4 0 4 (1 ) o f th e  UCC.

COMMENT: The s e c t io n  r e q u ir e s  th e  se cu re d p a r t y

to  pay th e  d e b to r b o th  a f i x e d  sum o f $500 and h is  a c tu a l 

damages i f  he f a i l s  to  p ro v id e  th e  s ta te m e n t w i t h i n  15 days 

a f t e r  demand. T h is  i s  th e  UCC p r o v is io n , s u b s t a n t i a l l y ,  

e x c e p t th e  UCC r e q u ir e s  th e  s ta tem e n t w i t h i n  10 days and th e  

d o l l a r  p e n a l ty  i s  $100.

AS 34.21.050
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SOURCE: AS 4 5 .0 9 .5 0 1 (a ) , w i t h  m a jo r changes .

COMMENT: The comm iss ion saw no re a so n to  r e s t r i c t

th e  se cu re d p a r t y  from  p ro c e e d in g  w i th  j u d i c i a l  and n p n ju d ic ia  

rem ed ie s s im u lta n e o u s ly . The s e c t io n  fo l lo w s  g e n e r a l ly  UCC 

se c . 9 -5 0 1 (1 ) w h ic h p ro v id e s  th a t rem ed ie s s h a l l be c u m u la t iv e  

The s e c t io n  i s  s u b je c t t o  th e  c o u r t 's  a u t h o r i t y  to  

c o n s o l id a te  a c t io n s  and to  r e q u ir e  m a rs h a lin g  o f a s s e ts . As 

w i th  e x is t in g  law on n o n ju d ic ia l f o r e c lo s u r e , AS 3 4 .2 1 .2 2 0 (d ) 

i n  th e  b i l l  p ro v id e s  th a t th e r e  is  no r i g h t  to  re c o v e r a d e f i ­

c ie n c y  a f t e r  s a le  in  a n o n ju d ic ia l f o r e c lo s u r e .

AS 3 4 .2 1 .0 9 0

SOURCE: RCWA 6 1 .2 4 .0 3 0 .

COMMENT: The la s t  p h ra s e , " o r  a n o th e r p e r s o n , " in

su b p a ra g ra p h (1 ) i s  in te n d e d  to  in s u r e  t h a t deeds o f t r u s t  

c o n t in u e  to  be sum m a rily fo r e c lo s e d .

A l l  o f th e  re q u ire m e n ts  o f t h i s  s e c t io n  a re  a ls o

in  e x is t in g  la w . AS 3 4 .2 0 .0 7 0 (a ) and ( b ) .

AS 3 4 .2 1 .1 0 0

SOURCE: O r ig in a l d r a f t i n g .

COMMENT: T h is  s e c t io n  i s  a g u id e  to  th e  b a la n c e

o f th e  c h a p te r . I t  i s  to  make c le a r  th a t s e c s . 110 th ro u g h  

150 co v e r th e  p r e - s a le  p ro c e d u re s and tim e e lem e n ts f o r  

p o w e r - o f - s a le  fo r e c lo s u r e , and t h a t s e c s . 160 and 170 o n ly  

e s t a b l i s h  th e  c o n te n t o f th e p r i n c i p a l n o t ic e s , i . e . . th e  

n o t ic e  o f d e f a u l t and th e  n o t ic e  o f i n t e n t  to  s e l l .

AS 34 .2 1 .1 1 0

SOURCE: RCWA 6 1 .2 4 .0 3 0 .

COMMENT: T h is  s e c t io n  re p e a ts  th e  p re s e n t r u le

th a t p ro c e e d in g s ca n n o t b e g in  u n t i l  30 days a f t e r  th e  d e f a u l t .

AS 34.21.080
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As un d e r e x i s t in g  la w , n o t i c e  is  s e n t to  th e d e b to r . The 

re q u ire m e n t o f s e r v ic e  on an o ccu p a n t i s  new to  A la s k a  S ta t ­

u te s , b u t a lm o s t c e r t a i n l y  re q u ir e d  by common la w .

AS 3 4 .2 1 .1 2 0

SOURCE: RCWA 6 1 .2 4 .0 4 0 (1 ) ( a ) .

COMMENT: E x is t in g  law re q u ir e s  a n o t ic e  o f d e fa u l t

w h ic . in c lu d e s  a n o t ic e  o f t im e  and p la c e  o f s a le . The p ro ­

posed s e c t io n  r e q u ir e s  a s im p le  n o t ic e  o f d e f a u l t fo l lo w e d , 

i f  n e c e s s a ry , by a fo rm a l n o t ic e  o f i n t e n t  to  s e l l  w h ic h  i s  

re c o rd e d . I f  a s a le  becomes n e c e s s a ry , se c . 150 re q u ir e s  

t h a t an in fo rm a l n o t ic e  g iv in g  f u r t h e r  in fo rm a t io n  as to  th e  

s a le  be p ro v id e d  to  in te r e s t e d  p a r t i e s .

AS 34.2.1.130
SOURCE: (1 ) (A) i s  from  RCWA 6 1 .2 4 .0 4 0 (b ) ; ( ! ) ( ! ' )

i s  from  RCWA 6 1 .2 4 .0 4 0 ( c ) : (2 ) i s  from  AS 3 4 .2 0 .0 7 0 (d ) ; (3 , 

i s  from  RCWA 6 1 .2 4 .0 3 d ; and (4 ) i s  from  AS 0 9 .3 5 .1 4 0 (2 ) .

T he re a re  changes from  th e  o r i g i n a l fo rm s .

COMMENT: The i n i t i a l  n o t ic e  o f d e f a u l t s h o u ld  be

r e l a t i v e l y  in e x p e n s iv e  f o r  th e  se cu re d p a r t y  t o  send o u t , 

u n l ik e  th e  c u r r e n t ly  used n o t ic e  o f d e f a u l t  w h ic h r e q u ir e s  a 

re c o rd  s e a rc h . The more e x p e n s iv e  n o t ic e  o f in t e n t  to  s e l l  

goes o u t o n ly  i f  th e  d e b to r f a i l s  to  c u re  w i t h i n  30 days o f 

th e f i r s t  n o t i c e . S in c e th e  d e b to r pays c o s ts  and a t t o r n e y s  

fe e s vhen he cu re s unde r b o th  p re s e n t law  and th e  p roposed 

s e c t io n , t h i s  p r o v is io n  s h o u ld  save th e  d e b to r c o n s id e ra b le  

money.

S ubpa rag raph (2) c o n t in u e s  th e  p re s e n t r u le  r e q u i r i n g  

th a t th e  s ta te  be g iv e n  p a r t i c u l a r  in fo rm a t io n  as to  th e 

l ie n s  i t  has on th e  c o l l a t e r a l .

P o s t in g  on th e  c o l l a t e r a l o f n o t ic e  o f  in t e n t to  

s e l l  i s  r e q u ir e d .
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S ubpa ra g ra p h (d) (31 changes th e  p re s e n t p u b l is h in g  

re q u ire m e n t w h ic h  i s  h id d e n in  AS 0 9 .4 5 .1 8 0  and 0 9 .3 5 .1 4 0 (2 ) 

from  fo u r to  th r e e  weeks . B u t th e  tim e  be tw een th e  f i r s t  

p u b l i c a t io n  and th e  s a le  m ust be a t le a s t 43 d a ys .

AS 3 4 .2 1 .1 4 0

SOURCE: O r ig in a l d r a f t i n g .

COMMENT: T h is  s e c t io n  in c lu d e s  p r o v is io n  f o r

g iv in g  n o t ic e  o f tim e and p la c e  o r manner o f s a le  to  a l l  

th o s e who re c e iv e d  th e n o t ic e  o f i n t e n t to  s e l l  and to  a l l  

th o s e who have asked to  be n o t i f i e d .

AS 3 4 .2 1 .1 5 0

SOURCE: O r ig in a l d r a f t i n g .

COMMENT: The s e c t io n  c l a r i f i e s  in t e n t .

AS 3 4 .2 1 .1 6 0

SOURCE: P a raph rased from  RCWA 6 1 .2 4 ,0 3 0 (6 ) ,

COMM'.'NT: T h is  s e c t io n  r e q u ir e s  th a t when a se cu re d

p a r t y  d e c la re s  a d e b to r in  d e f a u l t ,  he f u l l y  in fo rm s  h im  th e 

b a s is  o f th e  d e f a u l t ,  w ha t he m ust do to  c u re  th e  d e f a u l t and 

th e  consequences i f  he f a i l s  to  c u re  i t .  I t  r e q u ir e s  a c le a r 

w a rn in g  to  th e  d e b to r th a t h is  r i g h t s  in  th e  c o l l a t e r a l w i l l  

be c u t o f f  unde r se c . 180 (g ) i f  he f a i l s  to  c u re  w i t h i n  th e 

re q u ir e d  t im e .

AS 3 4 .2 1 .1 7 0

SOURCE: RCWA 6 1 .2 4 . 0 4 0 ( f ) , w i t h  many changes .

COMMENT: The n o t ic e  s e t o u t in  t h i s  s e c t io n

co rre s p o n d s to  th e  e x i s t in g  n o t ic e  o f s a le , e x c e p t th a t t h i s  

n o t ic e  need n o t c o n ta in  th e  t im e , p la c e , and manner o f th e

s a le . When i t  does n o t c o n ta in  t h i s  in fo rm a t io n , th e  d e b to r

and in t e r e s t e d  p a r t i e s  w i l l  be a d v is e d  o f s p e c i f ic s  as to  

th e  s a le  b y a l a t e r  n o t i c e . The l a t e r  n o t ic e  w i l l  a ls o  go
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o u t to  a l l  o th e r p e rs o n s who have w r i t t e n  to  th e  pe rso n 

d e s ig n a te d  in  th e  n o t ic e  e x p re s s in g  an i n t e r e s t  and p r o v id in g  

a m a i l in g  a d d re s s .

AS 3 4 .2 1 . IBP

SOURCE: (a ) i s  from  RCWA 6 1 .2 4 .0 9 0 (b ) ( 1 ) ; (b ) and (c)

a re  p a ra p h ra s e d fro m  AS 3 4 .2 0 .0 7 0 (b ) ; (d ) i s  o r i g i n a l d r a f t i n g ;  

(e) i s  fro m  RCWA 6 1 .2 4 .0 9 0 (b ) ( 2 ) and ( 4 ) ; ( f )  i s  from  RCWA 

6 1 .2 4 .0 9 0 (b ) ( 5 ) ; (g ) and (h) a re  o r i g i n a l d r a f t i n g .

COMMENT: S u b s e c t io n  (a) e s s e n t i a l l y  r e s t a te s

e x i s t in g  la w , e x c e p t th a t i t  e x p l i c i t l y  a l lo w s  cu re  by 

pe rs o n s o th e r th a n  th e  d e b to r .

S u b s e c t io n  (b ) s e ts  a tim e  l i m i t  w i t h i n  w h ic h c u re  

m ust be made. A f t e r  th e  e x p i r a t i o n  o f t h a t tim e  p e r io d , 

c u re  can o n ly  be made b y te n d e r in g  th e  f u l l  amount o f in d e b te d ­

ness u n d e r ( d ) .

S u b s e c t io n  (c ) l im i t s  to  tw o th e  number o f t im e s th e  

d e b to r w i l l  be p e rm i t te d  to  c u re  a f t e r  th e  second s te p  tow a rd 

fo r e c lo s u r e  has been re a c h e d . By s u b s e c t io n  (c ) th e  d e b to r is  

l im i t e d  in  th e  number o f tim e s he can r e in s t a t e  th e  s e c u r i t y  

ag reem en t a f t e r  d e f a u l t i n g  and p e rm i t t i n g  fo r e c lo s u r e  to  re a ch 

th e  l a s t  s ta g e  b e fo re  s a le .

S u b s e c t io n  (d ) i s  in te n d e d  to  a m e l io r a te  th e  

ha rsh n e ss o f (g ) , w h ic h  c u ts  o f f  th e  -’ . h t o r ’ s r i g h t  to  c u re  

in  o r d e r to  m ax im ize th e  pu rch a se p r i c e  a t th e  fo r e c lo s u r e  

s a le . The d e b to r may re s c u e h is  home a t any tim e  b e fo re  th e  

s a le  b y p a y in g  th e  e n t i r e  d e f a u l t ,  in c lu d in g  th e  a c c e le ra te d  

am oun t.

S u b s e c t io n  (e) a p p l ie s  to  c u re s  th e  r u le  c u r r e n t ly  

a p p l ic a b le  to  p o s t - s a le  re d e m p tio n , w h ic h  i s  th a t a c r e d i t o r  

who re s c u e s th e  d e b to r a c q u ir e s  a l i e n  f o r  th e  amount sp e n t 

on th e  re s c u e .
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S u b s e c t io n  ( f )  i s  d e s ig n e d to  p ro v id e  a c le a r 

re c o rd  f o r  th e  t i t l e  s e a rc h e r . I f  th e  se cu re d p a r t y 's  

f a i l u r e  to  re c o rd  th e  re q u ir e d  n o t ic e  a f t e r  c u re  causes a 

d e b to r to  lo s e  a s a le , th e  d e b to r may sue f o r  damages unde r 

se c . 240 .

S u b s e c t io n  (g ) i s  a r a d i c a l d e p a r tu re  from  e x is t in g  

la w , w h ic h a l lo w s  c u re  u n t i l  th e  a u c t io n e e r 's  hammer f a l l s .

The p ro p o se d s e c t io n  c u ts  o f f  th e  d e b to r 's  r i g h t  to  a s im p le  

c u re  so th a t th e  c o l la t e r a "  can be l i s t e d  and s o ld . W h ile  

th e  p ro po sed s e c t io n  appea rs on i t s  fa c e  to  t r e a t  th e  d e b to r 

h a r s h ly , i t  i s  in t< - .ued to  p r o te c t h is  e q u i t y  from  th e  u s u a l 

s a c r i f i c e  s a le . No o th e r s t a te  has been found w h ic h has 

e l im in a te d  th e  re q u ire m e n t o f a p u b l ic  a u c t io n .

S u b s e c t io n  (h) a s s u re s t h a t any payment made w h ich 

s to p s d e f a u l t  p ro c e e d in g s w i l l  n o t be a bogus paym en t.

AS 3 4 .2 1 .1 9 0

SOURCE: (a) i s  from  AS 4 5 .0 9 .9 0 4 ; (b ) i s  o r i g i n a l

d r a f t i n g ;  (c ) i s  on th e  s u b je c t o f AS 4 5 .0 9 .9 0 4 ( c ) ; (d) i s  

from  AS 4 5 .0 9 .9 0 4 ( c ) ; (e ) i s  from  AS 4 5 .0 9 .5 0 7 (b ) ; and ( f )  

i s  from  AS 4 5 .0 9 .5 0 7 (b ) .

COMMENT: S u b s e c t io n  (a) p ro v id e s  f o r  s a le  fo l lo w in g

e x p i r a t i o n  o f th e  c u re  p e r io d .

S u b s e c t io n s (d) and (e) in c o r p o r a te  th e  UCC s ta n d a rd  

o f th e  c o m m e rc ia l ly  re a s o n a b le  s a le . To in s u r e  a h ig h  

pu rch a se p r i c e , a c o m m e rc ia l ly  u n re a s o n a b le  s a le  t r a n s f e r s  

good t i t l e  t o  th e  b u y e r e se c . 2 2 0 ) . However, an a g g r ie v e d  

d e b to r may sue th e  se cu re d p a r t y  f o r  damages unde;; se c . 240 .

The co n c e p t o f t h i s  s e c t io n  i s  b a s ic  to  th e  UCC 

and b a s ic  to  t h i s  b i l l .
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as 34.21.200
SOURCE: O r ig i n a l d r a f t i n g .

COMMENT: O f f s e t b id d in g  a t  a s a le  o f c o l l a t e r a l

a t p u b l ic  a u c t io n  i s  th e  norm a t p re s e n t , and c o n t in u e s  to  

be p ro v id e d  f o r  i n  t h i s  s e c t io n .

T h is  b i l l  p e rm its  n e g o t ia te d  s a le s  o f th e  c o l l a t e r a l 

as w e l l as s a le s  a t p u b l i c  a u c t io n . S u b s e c t io n  (a ) p r o h ib i t s  

th e fo r e c lo s in g  se c u re d p a r t y  from  b e in g  a p u rc h a s e r a t a 

s a le  t h a t he n e g o t ia te s  as s e l l e r .

S u b s e c t io n  (b ) a u th o r iz e s  a ju n io r  l ie n h o ld e r  to  

s e t o f f  th e  amount o f h i3  l i e n  i f  he i s  a p u rc h a s e r o f th e  

c o l l a t e r a l and f i r s t  pays o f f  o r se c u re s th e  re le a s e  o f 

s u p e r io r l ie n s .

AS 3 4 .2 1 .2 1 0

SOURCE: AS 3 4 .2 0 .0 8 0 (c ) and ( d ) .

COMMENT: T h is  s e c t io n  r e q u ir e s  th a t th e re  be

in c lu d e d  i n ,  o r a t ta c h e d  t o ,  th e  deed is s u e d  by th e  se cu re d 

p a r t y  (1 ) an a f f i d a v i t  o f th e  manner o f g iv in g  th e  r e q u ir e d  

n o t ic e s  and (2 ) an a f f i d a v i t  o f p u b l ic a t io n  o f th e  n o t ic e  o f 

i n t e n t  to  s e l l .  E x is t in g  AS 3 4 .1 0 .0 8 0 (d ) c a l l s  f o r  re c o r d in g  

o f th e s e  a f f i d a v i t s  by th e  se cu re d p a r t y  a f t e r  th e  s a le .

AS 3 4 .2 1 .2 2 0

SOURCE: (a ) i s  from  AS 3 4 .2 0 .0 9 0 (a ) : (b ) i s  from

AS 3 4 .2 0 .0 9 0 (b ) ; (c ) i s  from  AS 3 4 .2 0 .0 9 0 ( c ) ; and (d) i s  

from  AS 3 4 .2 0 .1 0 0 .

COMMENT: T h is  s e c t io n  i s  l i t t l e  changed from

e x i s t in g  la w .

S u b s e c t io n  (d ) r e s t a te s  th e p re s e n t r u le  w h ic h 

a l lo w s  n o n ju d ic ia l fo r e c lo s u r e  o n ly  where no d e f ic ie n c y  

ju d gm en t i s  p e rm i t te d .
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SOURCE: (a ) i s  from  AS 45 . 09 .564 ( a ) ; (b ) i s  o r i g in a l

d r a f t i n g ;  and (c ) i s  from  AS 4 5 .0 9 .5 0 4 (b ) .

COMMENT: S u b s e c t io n  (a) i s  ta k e n  from  th e  UCC.

The p r i o r i t i e s  among v a r io u s  ty p e s o f l ie n s  and s e c u r i t y  

in t e r e s t s  a re  l e f t  by (a) (3 ) to  case la w . A lth o u g h  i t  i s  

n o t s p e l le d  o u t in  th e  b i l l ,  i t  is  in te n d e d  th a t th e  se cu re d 

p a r t y  r e t a in s  a r i g h t  to  f i l e  an in te r p le a d e r a c t io n  when 

p r i o r i t i e s  a re  in  d o u b t.

AS 3 4 .2 1 .2 4 0

SOURCE: AS 4 5 .0 9 .5 0 7 .

COMMENT: T h is  s e c t io n  a l lo w s  f o r  an in ju n c t io n

b e fo re  s a le  o r  damages a f t e r  s a le  f o r  f a i l u r e  to  com p ly w i th  

t h i s  c h a p te r .

AS 3 4 .2 1 .2 5 0

SOURCE: AS 4 5 .0 9 .2 0 1 .

COMMENT: T h is  s e c t io n  i s  ta k e n  from  th e  UCC, and

i s  in c lu d e d  p r i n c i p a l l y  to  c o n t r a s t w i t h  AS 3 4 .2 1 .2 6 0 .

AS 3 4 .2 i .260

SOURCE: T h is  s e c t io n  i s  from  AS 4 5 .0 9 .5 0 1 ( c ) , b u t

i s  more in c lu s i v e .

COMMENT: T h is  s e c t io n  p r o te c t s  d e b to rs  from  be in g

asked to  w a iv e v a r io u s  r i g h t s  g u a ra n te e d by t h i s  c h a p te r .

AS 34.21.290
SOURCE: (1) i s  from  AS 4 5 .0 9 .1 0 5 (3 ) : (2 ) i s  from

AS 4 5 .0 9 .1 0 5 ( 4 ) ; ( . ) i s  from  USLTA se c . 1 -2 0 1 (1 9 ) : (4 ) i s  from  

AS 4 5 .0 9 .1 0 5 (8 ) ; (5 ) i s  from  USLTA se c . 1 -2 0 1 (2 5 ) and ULTA sec . 

3 -1 0 3 (7 ) ; and (6) i s  from  AS 4 5 .0 9 .1 0 5 (9 ) .

COMMENT: A l l  d e f i n i t i o n s  a re  p a ra p h ra se d from  th e

UCC o r th e USLTA, as n o te d . The te rm s "g o v e rnm e n ta l a g e n c y ,"

AS 34.21.230
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" r e c e i v e r , "  and " t r u s t e e  in  b a n k ru p tc y ” a re  added i n  (6 ) to  

c l a r i f y  i n t e n t .

S e c t io n  3

AS 0 6 .0 5 .1 7 5

COMMENT. T h is  s u b s e c t io n  i s  added to  meet th e 

p o s s ib le  r e lu c ta n c e  o f a f i n a n c i a l i n s t i t u t i o n  t c  p ro v id e  

in fo rm a t io n  to  th e  h o ld e r o f a s u b o rd in a te  s e c u r i t y  i n t e r e s t .

S e c t io n  4

AS 0 9 .4 5 .1 7 0

COMMENT: T h is  s e c t io n  s u b s t i t u t e s  th e  b ro a d e r

te rm  " s e c u r i t y  in t e r e s t "  f o r  th e  te rm  "m o rtg a g e " in  th e 

lo n g - s ta n d in g  s e c t io n  on j u d i c i a l  fo r e c lo s u r e  in  th e  Code o f 

C i v i l  P ro c e d u re . No change i s  made in  th e  j u d i c i a l  fo r e c lo s u r e  

p ro c e d u re , b u t i t  i s  made c le a r  by s t a t u t e  t h a t th e  p ro c e d u re  

i s  a v a i la b le  b ro a d ly  f o r  fo r e c lo s u r e  o f a l l  s e c u r i t y  in t e r e s t s .

S e c t io n  5

Repea l o f AS 0 9 .4 5 .2 0 0  and AS 3 4 .2 0 .0 1 0 — 3 4 .2 0 .1 3 5

COMMENT: AS 0 9 .4 5 .2 0 0 , he re re p e a le d , p ro v id e s

t h a t an a c t io n  f o r  fo r e c lo s u r e  ca n n o t be m a in ta in e d  w h i - '  an 

a c t io n  i s  p e n d in g f o r  th e  d e b t . R e fe re n ce \S 3 4 .2 1 .0 8 0 in  

th e  b i l l .

The o th e r s e c t io n s  re p e a le d  a re  th e  e x i s t in g  law 

on deeds o f t r u s t .

S e c t io n  6

COMMENT: T h is  t r a n s i t i o n a l s e c t io n  ta k e s th e  con ­

s e r v a t i v e  app ro a ch th a t th e  law  in  e f f e c t  when a s e c u r i t y  

ag reem en t i s  e n te re d  i n t o  s h a l l be th e  law used in  e n fo r c in g  

th e  s e c u r i t y  a g re em en t. H ow eve r, s in c e  t h i s  A c t fo l lo w s  more 

c lo s e ly  th e  e x i s t i n g  law  on deed3 o f t r u s t  th a n i t  does th e 

e x i s t in g  law  on o th e r s e c u r i t y  ag re em en ts , an e x c e p t io n  i s  made 

as to  deed3 o f t r u s t .  The p e rs o n fo r e c lo s in g  a deed o f t r u s t
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i s  g iv e n  an o p t io n  to  p roceed w i th  fo r e c lo s u re  under t h i s  A c t 

i f  he sh o u ld w is h  to .

T h is  t r a n s i t i o n a l s e c t io n  w i l l  make i t  n e ce s sa ry 

th a t th e  s t a tu te s  re p e a le d -o r amended by t h i s  A c t be re ta in e d  

in  A la s k a S ta tu te s  vo lum es f o r  s e v e ra l ye a rs a f t e r  - h i s  A c t 

goes i n t o  e f f e c t .

Sect Ion 7

The e f f e c t i v e  d a te  o f th e  A c t s h o u ld be s e v e ra l 

months fo l lo w in g  enac tm en t to  a l lo w  tim e f o r  becom ing f a m i l ia r  

w i t h  i t s  te rm s .
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t BILL SH EFFIELD, G O V E R N O R

DKPAUTMK VT OF COM.11FIt('F & 
FCO\OMIC OFVFI.OIMIKNT

N o v e m b e r  18, 1985
REAL EETA TE COMMISSION

3601 C Street 
Suite 798
Anchoraae, Alaska 99503 
Phone: (907) 563-2169

H o u s e J u d i c i a r y  C o m m i t t e e  

P o u c h  V 

State C a p i t o l  

Juneau, A l a s k a  9 9 8 1 1

Attn: H a y d e n  K a d e n ,  C o m m i t t e e  C o u n s e l

D ear Mr. K a d e n :

I h a v e  r e v i e w e d  Hb 244 and HB 245 and the s e c t i o n a l  a n a l y s e s  that you 

provided. C l a r i f i c a t i o n  and s i m p l i f i c a t i o n  in these areas w o u l d  

m a t e r i a l l y  b e n e f i t  the public. In our day to day d e a lings wit h  pu b l i c  

i n quiries and c o m p l a i n t s  it is not u n c o m m o n  for a p r o b l e m  to be t r a ceable 

to p r o b l e m s  w i t h  ei t h e r  r e c o r d i n g  or s e c u r i t y  instru m e n t s or both. In 

ma n y  c ases the p r o b l e m s  s t e m  from c o n f u s i o n  r e g a r d i n g  what is proper and 

legal and w h a t  is not. T h e  " u n i f i c a t i o n "  of f o r e c l o s u r e  pr o c e dures, 

r e g a r d l e s s  o f  w h a t  they ar e  c a l l e d  w o u l d  e l i m i n a t e  m a n y  proolems. In 

this r e s p e c t ,  o n e  of the p r o b l e m  a re a s  and one that is f r e q u e n t l y  

in v olved w h e n  fr a u d  is c o m m i t t e d  i n v o l v e s  u n r e c o r d e d  c o n t r a c t s  for deed. 

The u n r e c o r d e d  c o n t r a c t  for d e e d  is f r e q u e n t l y  used by s u b d i v i d e r s  to 

e l i m i n a t e  the t i m e  and c o a t s  of f o r e c l o s u r e  p r o c e e d i n g s . u n d e r  deeds of 

trust. I w o u l d  s ug g e s t  that a p e n a l t y  p r o v i s i o n  be a t ta c h e d  to the n o n  

w a i v e r a b i l i t y  s e c t i o n  of HB  245 m a k i n g  it a f r a ud  to c i r c u m v e n t  or d eny a 

p e r s o n ' s  r i g h t s  u n d e r  the l a w  t h r o u g h  the use o f  a n y  i n s t r u m e n t  or s c h e m e  

that d e c e i v e s  a p e r s o n  a b o u t  or c o n c e a l s  f r o m  the person t heir rights 

u nder the law. T his m i g h t  b e  s i m i l a r  to the other p r o v i s i o n s  that 

prov i d e  for a m i n i m u m  of u n p r o v e n  d a m a g e s  or act u a l damages if they are 

greater.

O ften in r e a l  e s t a t e  t r a n s a c t i o n s  t h e  p r o b l e m  b o i l s  down  to the fact that 

the c o n s u m e r s  d o  n o t  k n o w  t h e  law tha t  w o u l d  p r o t e c t  them. T h e  

c o m m i s s i o n ,  in c o m m o n  w i t h  s i m i l a r  b o d i e s  in o t h e r states is look i n g at 

inc r e a s ed  d i s c l o s u r e  r e q u i r e m e n t s  r a t h e r  than e x t e n s i v e  a d d i t i o n a l  

r e g u l a t i o n .  *5T r e q u i r e m e n t  that the f o r e c l o s u r e  p r o c e d u r e s  and thet 

K w n e r ' s  r i g h t s  u n d e r  the m  b e  d i s c l o s e d  in the i n s t r u m e n t  w h e n  an 

in s t r u m e n t  o t h e r  than a d e e J  of t r u s t  is e x e c u t e d  m i g h t  be quite 

b e n e f i c i a l .

In sec. 7 o f  HB 245 I w o u l d  s u g g e s t  that the w o r d  " r e c o r d e d "  be i n s e r t e d  

'so it r e a d s  (a) A  r e c o r d e d  s e c u r i t y  i n s t r u m e n t . .. .This w o u l d  e l i m i n a t e  

ma n y  of the p r o b l e m s  that are w a i t i n g  to m a n i f e s t  them s e l v e s  with c u r r e n t 

u n r e c o r d e d  i n s t r u m e n t s  and w o u l d  get m o s t  l e g i t i m a t e  i ns t r u m e n t s  

recorded. A  " g r a c e "  p e r i o d  c o u l d  be g r a n t e d  f rom the e f f e c t i v e  date of 

the act to e n a b l e  u n r e c o r d e d  i n s t r u m e n t s  to be r e corded. T h i s  w o u l d  m e a n  

that i n s t r u m e n t s  tha t  do not get r e c o r d e d  and u n r e c o r d a b l e  i n s t r u m e n t s  

would be c o v e r e d  b y  the n e w  la w  r a t h e r  t h a n  any la w  that was in eff ec t  at

the time they w e r e  a l l e g e d l y  d r a f t e d .



H a y d e n  K a d e n ,  C o m m i t t e e  C o u n s e l  

H o u s e  J u d i c i a r y  C o m m i t t e e  

Page T w o

N o v e m b e r  18, 1985

Such an a m e n d m e n t  to the bill w o u l d  a f f e c t  p r i m a r i l y  those pe op i e  w h o  are 

a t t e m p t i n g  to v i c t i m i z e  the p u b l i c  b y  the use of wha t  m i g h t  be called 

c r e a t i v e  f o r e c l o s u r e s  w h i c h  a vo i d  the no r m a l  delays and p r o t e c t i o n s  

af f o r d e d  the c o n s u m e r .  In o rder to e l i m i n a t e  h a r m f u l  e f f e c t s  that m ight 

o ccur to p e o p l e  w h o  use d  other or u n r e c o r d e d  i n s t r u m e nt s  for l e g i ti m a t e  

reas o n s  and w h i c h  i n s t r u m e n t s  m a y  not be in r e c o r d a b l e  form (not 

n o t a r i z e d  etc) there m i g h t  be , d u r i n g  the grace, period, c w ai v e r  of most 

r e q u i r e m e n t s  for r e c o r d a t i o n  w i t h  the c a ve a t  that in the e vent of a 

c h a l l e n g e  to an i n s t r u m e n t  so r e c o r d e d  r e c o r d a t i o n  is not e f f e c t i v e  as 

full c o n s t r u c t i v e  n o t i c e  un l e ss  a c o u rt  r ules it is.

A c u r r e n t  p r a c t i c e  is to r e q u i r e  a b o r r o w e r  to s ign an u n d a t e d  quit c l a i m '  

d eed or r e c o n v e y a n c e  to the se l l er  or c r e d i t o r  so that in the e v e n t  of a 

d e f a u l t  the c r e d i t o r  d oes not h a v e  to go t hr o u g h  f o r e c l o s u r e  p r o c e e d i n g s  

but s i m p l y  d a t e  an d  r e c o r d  the i nstrument. If I r e a d  it c o r r e c t l y  the ; 

non w a i v e r a b i l i t y  c l a u s e  in HB 245, (34.21.260), w o u l d  r e n d e r  such- a

p r a c t i c e  i n e f f e c t i v e  if it w e r e  fought by the debtor. T h i s  is p r e c i s e l y  . 

the class of e v e n t  that d i s c l o s u r e  w o u l d  give a d e q u a t e  p r o t e c t i o n  to both 

part i e s  in. S o m e t i m e s  the u n d a t e d  r e c o n v e y a n c e  is a b e ne f i t .  Buy e r s  

s o m e t i m e s  d e f a u l t  and d i s a p p e a r ,  for example. In such a c i r c u m s t a n c e  the i 
r e c o r d i n g  of a p r e v i o u s l y  u n d a t e d  i n s t r u m e n t  is a b e n e f i t  and a sa v i n g  

all around. D i s c l o s u r e  r a t h e r  than p r o h i b i t i o n  w o u l d  p e r m i t  pr o p e r  use! 

of suc h i n s t r u m e n t s  bu t  w o u l d  go a long wa y toward e l i m i n a t i n g  abuses.

I h ope t h e se  c o m m e n t s  are of som e  a s s i s t a n c e  to the c o m m i t t e e .  If I ca n 

be of any a d d i t i o n a l  h e l p  I will g l a d l y  do what I can.

JLM /0144M
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N o v e m b e r  15, 1 9 8 5

W e s  C o y n e r
3111 D o u g l a s  H i g h w a y  
J u n e a u ,  A K  9 9 8 0 1

Re: H o u s e  B i l l  # 2 4 5

D e a r  Mr. C o y n e r :

In r e g a r d  to the  a b o v e - i n d i c a t e d  bi ll, it s e e m s  t h a t  N a t i o n a l  
B a n k  of A l a s k a  w i l l  be i m p a c t e d  as a l en der , as a s e r v i c e r  of 
l o a n s  for  o t h e r  i n s t i t u t i o n a l  l e n d e r s ,  and as a s e r v i c e r  of 
e s c r o w s  in o u r  C o n t r a c t  C o l l e c t i o n s  D e p a r t m e n t .  C o n c e r n i n g  
S e c t i o n s v 3 4 . 2 1 . 0 4 0 ,  w h i c h  p e r t a i n s  to p r o v i d i n g  an a d d i t i o n a l  
S t a t e m e n t  of  A c c o u n t ,  it s e e m s  t h a t  the b a n k  w i l l  be c h a r g e d  a 
§250 p e n a l t y  w i t h o u t  a n y  p r o o f  of d a m a g e s  w h e n  we  d o  not' 
r e s p o n d  in a 1 5 - d a y  p e r i o d  o f  time. U n d e r  the n e w  r u l e s ,  it 
w i l l  be m o r e  d i f f i c u l t  fo r  us to d e t e r m i n e  w h o  a c t u a l l y  has  the 
l e g a l  r i g h t  to o b t a i n  a d d i t i o n a l  s t a t e m e n t s .  We  a r e  a l s o  
g u i d e d  by F e d e r a l  a n d  S t a t e  R i g h t - t o - P r i v a c y  r e g u l a t i o n s  a b o u t  
g i v i n g  o u t  i n f o r m a t i o n ,  so  thi s is o f s o m e  c o n c e r n  to us. T h e  
C o n t r a c t  C o l l e c t i o n s  D e p a r t m e n t  g e n e r a l l y  p r o v i d e s  a m o n t h l y  
s t a t e m e n t  w h i c h  p r o v i d e s  for  a c c o u n t  b a l a n c e s ,  i n t e r e s t ,  and 
o t h e r  i n f o r m a t i o n .  We  b e l i e v e  t h a t  we  are p r o v i d i n g  a p u b l i c  
s e r v i c e  in p r o v i d i n g  t h i s  a d d i t i o n a l  i n f o r m a t i o n  a n d  t h e r e f o r e  
s h o u l d  be l i m i t e d  to  a $ 2 5 0  p e n a l t y  w h e n  d a m a g e s  a r e  a c t u a l l y  
i n c u r r e d  a n d  n o p e n a l t y  in c a s e s  w h e r e  no d a m a g e s  a r e  in c u r r e d .

In r e g a r d  to S e c t i o n ^34.-21.0 7 0 y  a p e n a l t y  of  $ 5 0 0  w i t h o u t  p r o o f  
' o f  a n y  d a m a g e s  f o r  n o t  r e l e a s i n g  the  s e c u r i t y  i n t e r e s t  w i t h i n  a 
-15-day p e r i o d  of  t i m e  is " t o t a l l y  u n r e a s o n a b l e " .  In  m a n y  c a s e s  
the l e n d e r s  are o u t s i d e  th e s t a t e  of A l a s k a  and  the  1 5 - d a y  
p e r i o d  is d i f f i c u l t  to m e e t  u n l e s s  p r e a r r a n g e d  b y a b o r r o w e r .  
F a n n i e  M a e  an d o t h e r  l e n d e r s  h a v e  r a t h e r  e x t e n s i v e  
b u r e a u c r a c i e s ,  s o  I w o u l d  fi n d it d i f f i c u l t  to r e s p o n d  in t h a t  
p e r i o d  of t i m e  on  a r o u t i n e  b a s i s  a n d  w o u l d  d i s c o u r a g e  l e n d e r s  
f r o m  m a k i n g  l o a n s  in the  st a te . Y o u  a re  p r o b a b l y  a w a r e  th a t  
the r e c o r d i n g  o f f i c e  h a s  b e e n  as m u c h  as a y e a r  b e h i n d  in 
r e c o r d i n g  r e c o n v e y a n c e s .  H o w  w o u l d  it be d e c i d e d  as to w h o  was  
at f a u l t  in la te  f i l i n g  o f th e  r e c o n v e y a n c e s ?  If th e  S t a t e  of 
A l a s k c  f i n d s  it i m p o s s i b l e  to r e c o r d  r e c o n v e y a n c e s  in a t i m e l y  
m a n n e r ,  h o w  c a n  y o u  h o l d  l e n d i n g  a n d  s e r v i c i n g  i n s t i t u t i o n s  at. 
a m u c h  h i g h e r  l e v e l  o f  c o n d u c t ?  W o u l d  the S t a t e  of A l a s k a  be 
s u b j e c t  to a $ 5 0 0  f i n e  f o r  n o t  r e c o r d i n g  t h e  r e c o n v e y a n c e  
w i t h i n  the 1 5 - d a y  p e r i o d ?  T h i s  c o u l d  p o s s i b l y  a m o u n t  to 
s e v e r a l  m i l l i o n  d o l l a r s  in p e n a l t i e s  to the S t a t e  if it h e l d  
i c s e l f  a c c o u n t a b l e .  We  h a v e  no t r e c e i v e d  m a n y  c o n s u m e r  
c o m p l a i n t s ,  so this  m u s t  no t c a u s e  m a n y  p r o b l e m s ,  b u t  the fi n e  
is u n r e a s o n a b l e .  -^Perhaps $ 5 0 0  m a x i m u m  w i t h  p r o o f  o f  d a m a g e s  r 
w o u l d  be r e a s o n a b l e  in c a s e s  w h e r e  a D r i o r  w r i t t e n  r e q u e s t  is 
.r eceived by the s e r v i c i n g  a g e n c y .

---------------------------------------------------------------------------------C cF irE S  S T A T E V .'C :-----------------------------------------------------------------------------------------------
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N o v e m b e r  15, 1 9 8 5
P a g e  T w o

In r e g a r d  to S e c t i o n  80', we ar e  s o m e w h a t  c o n c e r n e d  as to
the  l a n g u a g e  w h i c h  a l l o w s  l e n d e r s  w i t h  i n f e r i o r  p r i o r i t i e s  to 
be a b l e  to c u r e  the fa u lt . If, in fact, th i s s e c t i o n  m e a n s  
t h a t  t h e y  m a y  c u r e  the d e f a u l t  o n l y  by p a y i n g  o f f  th e  e n t i r e  
b a l a n c e ,  t h e n  it w o u l d  n o t  c a u s e  a n y  c o n c e r n ,  b u t  th e  s e c t i o n  
c o n f u s e s  us. D o e s  t h i s  m e a n  t h a t  the  i n f e r i o r  i n s t i t u t i o n  ca n 
c o n t i n u e  to  m a k e  m o n t h l y  p a y m e n t s  i n d e f i n i t e l y ?  If so, this- 
l a n g u a g e  l e a d s  to a d i l u t i o n  of the " D u e - o n - S a l e "  c l a u s e ,  w h i c h  
v i o l a t e s  f e d e r a l  p o l i c y  u n d e r  the G a r n - S t .  G e r m a i n  Ac t . T h i s  
i s s ue  a l s o  r e l a t e s  b a c k  to S e c t i o n  3 4 . 2 1 . 0 5 0 ,  w h i c h  s t a t e s  t h a t  
a b o r r o w e r  ca n  c o n v e y  p r o p e r t y  r e g a r d l e s s  of the p r o v i s i o n s  of 
the s e c u r i t y  i n t e r e s t .  E v e n  t h o u g h  th i s l a n g u a g e  d o e s  n o t  
p r e c l u d e  us f r o m  f o r e c l o s i n g  u n d e r  the D u e - o n - S a l e  c l a u s e  of a 
m o r t g a g e ,  the  l a n g u a g e  is c o n f u s i n g  a n d  c o u l d  l e a d  to 
u n n e c e s s a r y  l e g a l  a c t i o n .  A l s o,  w e  h a v e  in o u r  p o s s e s s i o n  the 
c o m m e n t a r y  B o o k l e t  #7 w h i c h  d o e s  not c l a r i f y  the m a t t e r  in o u r  
m i n d s .

B a s i c a l l y ,  the i s s u e  of " p o s t i n g  of p r o p e r t y "  as s t a t e d  in m y  
l e t t e r  of a y e a r  a g o  is s t i l l  w o r r i s o m e .  W e  do n o t  s e e  t h a t  
a n y of o u r  p r e v i o u s  c o n c e r n s  h a v e  b e e n  a d d r e s s e d .

I h o p e  th i s is g o i n g  to  be of a s s i s t a n c e  to you.

S i n c e r e l y  y o u r s ,

J. K. S i e b e r t s  
S e n i o r  V i c e  P r e s i d e n t

• J

a cm

cc: H a y d e n  K a d e n
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Wes  C o y n e r
3111 D o u g l a s  H i g h w a y
J u n e a u ,  A K  9 9 8 U 1  /

D e a r  Wes:

In r e g a r d  t o  last y e a r ' s  H o u s e , B i l l  #341 p e r t a i n i n g  to 
s e c u r i t y  i n t e r e s t s  in real  p r o p e r t y ,  we c o n t i n u e  t o h a v e  
p r o b l e m s  w i t h  the  d r a f t  l e g i s l a t i o n .

F r o m  an h i s t o r i c a l  p o i n t  of v ie w,  A l a s k a  l e n d e r s  are  g e n e r a l l y  
not h o l d e r s  of l o n g - t e r m  n o t e s ' o f  D e e d s  of T r u s t  on r ea l  
p r o p e r t y .  We t e n d  to be s e r v i c e r s  of t h e s e  real  e s t a t e  
o b l i g a t i o n s  or, as  d e f i n e d  in the b il l, "a s e c u r e d  p a r t y ' s  
a g e n t " .  In t h i s  r e g a r d ,  we  h a v e  p r o v i d e d  a s e r v i c e  not alv/ays 
f o u n d  in o t h e r  s t a t e s .  E a r l y  on in o u r  b a n k i n g  h i s t o r y ,  we 
r e a l i z e d  th a t we w e r e  not c a p a b l e  of i n t e r n a l l y  g e n e r a t i n g  the 
c a p i t a l  n e e d s  of the  s t a t e  of A l a s k a  a n d  c o n s e q u e n t l y  b e c a m e  
e x t r e m e l y  a g g r e s s i v e  in s e e k i n g  f u n d s  for m o r t g a g e s  f ro m  
c a p i t a l  s o u r c e s  o u t s i d e  the sta te . T h e r e f o r e ,  we  s e r v i c e  loans 
fo r p e n s i o n  fu n d s ,  i n s u r a n c e  c o m p a n i e s ,  o t h e r  f i n a n c i a l  
i n s t i t u t i o n s ,  a n d  g o v e r n m e n t a l  a g e n c i e s ,

In a d d i t i o n  to t h i s  s e r v i c i n g  a r r a n g e m e n t  of e x t e r n a l  c a p it al ,  
m o s t  b a n k s  in t h e  s t a t e  p r o v i d e  a s e r v i c e  for the p ub l i c ,  
g e n e r a l l y  d e s c r i b e d  as an e s c r o w  f u n c t i o n  or a c o n t r a c t  
c o l l e c t i o n  f u n c t i o n  d e p e n d i n g  on w h i c h  b a n k  yo u d e a l  w i t h .  In 
t h e s e  i n s t i t u t i o n s ,  b a n k s  s e r v e  hs' a p a y i n g  a n d  r e c e i v i n g  a g en t 
for th e c o n s u m e r s  w h o  e n t r u s t  the r e c o r d k e e p i n g  t o the 
f i n a n c i a l  i n s t i t u t i o n .  T h i s  s e r v i c e  is p r o v i d e d  in the s ta te  
for fe es  r a n g i n g  f r o m  5 3 0  to  5 7 5  p e r  y e a r  w h i c h  is e x t r e m e l y  
b e n e f i c i a l  to th e c o n s u m e r .  T h i s  s e r v i c e  is not g e n e r a l l y  
p r o v i d e d  by b a n k s  in t h e  L o w e r  48 d u e  to l i a b i l i t i e s  to the 
i n s t i t u t i o n  c r e a t e d  by v a r i o u s  g o v e r n m e n t a l  r e g u l a t i o n s .  
T h e r e f o r e ,  the c o n s u m e r  is on hi s o w n  to m a i n t a i n  th i s 
r e c o r d k e e p i n g  s e r v i c e ,  w h i c h  I b e l i e v e  p r o b a b l y  c r e a t e s  m o r e  
d i s p u t e s  a n d  law s u i t s  t h a n  the s y s t e m  that has d e v e l o p e d  
w i t h i n  A l a s k a .

U n d e r  e i t h e r  of t h e s e  s c e n a r i o s ,  a c t i n g  as a c o l l e c t i n g  a ge nt 
for a c o n s u m e r  or  for a n o t h e r  f i n a n c i a l  i n s t i t u t i o n ,  c e r t a i n  
p e n a l t i e s  e s t a b l i s h e d  in t hi s  b il l a r e  p r o h i b i t i v e  and  w o u l d  
c a u s e  l e n d e r s  t h r o u g h o u t  the s t a t e  to r e - t h i n k  the s e r v i c e s  
that t h e y  ar e  p r o v i d i n g  the  c o n s u m e r  at a r e a s o n a b l e  cost

sy. A n d ,  in c a s e s  of  c o n t r a c t  c o l l e c t i o n s ,  the cos t to the 
' '■■jmer w o u l d  s u b s t a n t i a l l y  i n c r e a s e  in t h o s e  i n s t i t u t i o n s  
* .-z 'loeided to c o n t i n u e  to p r o v i d e  the s e r v i c e .
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Vaye T w o

W e  do not ha ve  any p r o b l e m  w i t h  th e c o n c e p t  that a l e n d e r  
s h o u l d  p r o v i d e  a s t a t e m e n t  of  a c c o u n t  to a l e g a l l y  a u t h o r i z e d  
p a r t y .  We p r o v i d e  s t a t e m e n t s  in m o s t  c a s e s  at no cost  at all 
t o  the c o n s u m e r .  T h e s e  s t a t e m e n t s ,  h o w e v e r ,  do  n o t  y e n e r a l l y  
p r o v i d e  f o r  the s t a t u s  of e s c r o w  f u n d s  b e i n g  hel d by a s e c u r e d  
p a r t y .  fyowever.,-I b e l i e v e  u n d e r  S e c t i o n  3 4 . 2 1 . U 4 U ( a )  t h a t  the 

^ e s c r o w  i n f o r m a t i o n  s h o u l d  be s p e c i f i c a l l y  r e q u e s t e d  for by the 
c o n s u m e r  in a d d i t i o n  t o  a r e q u e s t  f o r  a s t a t e m e n t  of p r i n c i p a l  
a n d  i n t e r e s t  due.

T h e  l a n g u a g e  s t a t e s  that  the D a n k  or c o l l e c t i o n  a g e n t  is liable 
for' a l l  d a m a g e s  c a u s e d  to th a t p e r s o n  b e c a u s e  of f a i l u r e  to 
c o m p l y ,  andr;S250 w i t h o u t - p r o o f  of a c t u a l  d a m a g e s  is e x c e s s i v e .  
If, in f ac t, no d a m a g e s  a r e  i n c u r r e d  by th e pa r ty , w h y  s h o u l d  
an y d a m a g e s  be p a i d ?  We s u s p e c t  th a t if a c o n s u m e r  has been 
d a m a g e d  t h e y  w i l l  s e e k  r e s t i t u t i o n  f r o m  th e bank in any case. 
U n d e r  S e c t i o n  3 4 . 2 1 . 2 6 0 ,  W a i v e r  of R i g h t s ,  a bank is not able 
to  limit t h e i r  l i a b i l i t y  a n d  the  c o n s e q u e n t i a l  d a m a g e s  they  
m i g h t  be f a c e d  wi th . As  a n a t t e r  of p r a c t i c e ,  the c o n s u m e r  w h o  
s e t s  up a c o l l e c t i o n  in a b a n k  w o u l d  do  s o  u n d e r  a l n o s t  any 
c i r c u m s t a n c e s  b e c a u s e  of the b a n k ' s  a b i l i t y  to p r o v i d e  
s a t i s f a c t o r y  r e c o r d k e e p i n g .  U n d e r ’p a r a g r a p h  (c) t h i s  
l e g i s l a t i o n  p r o h i b i t s  us f r o m  c h a r g i n g  a fe e  for an a d d i t i o n a l  
s t a t e m e n t  e v e r y  si x  m o n t h s ,  a n d  w e  f e e l  t h a t  if the g o v e r n m e n t  
v/ishes to l e g i s l a t e  on  t h i s  m a t t e r  we s h o u l d  be a l l o w e d  to set 
up  o u r  o w n  s c h e d u l e  of c h a r g e s .  T h e  $2 0 fe e  for e a c h  
a d d i t i o n a l  s t a t e m e n t  f u r n i s h e d  m a y  no t be an a d e q u a t e  fee  10 
y e a r s  f r o m  to da y; h o w e v e r ,  the  c u r r e n t  d e m a n d  for o u r  C o n t r a c t  
C o l l e c t i o n  D e p a r t m e n t  by o u r  c o n s u m i n g  p u b l i c  l ea ds  us to 
b e l i e v e  t h a t  o u r  s e r v i c e  c h a r g e s  a r e  at l e a s t  e c o n o m i c a l l y  
c o m p e t i t i v e  w i t h i n  t h e  c o m m u n i t y .

P a r a g r a p h  (e) s ta t es  that if a m i s t a k e  is ma d e  on the s t at ement 
the c o l l e c t i o n  agent can be held l i a b l e  a nd  may not request 
a d d i t i o n a l  funds. It w o u l d  s e e m  o b v i o u s  that if a clerk 
m i s t a k e n l y  sends out a s t a t e m e n t  s h o w i n g  a zero b a l a n c e  on a 
mill i on  d o l l a r  loan the bank w o u l d  not he able upon p ayoff to 
collect the mi ll i o n d ollars . However, on the p r o p o s e d  
l e g i s l a t i o n  we w ou ld hav e to accept a p a y o f f  of z er o  d o l la r s 
and relea se  the s e c u r i t y  interest. M i s t a k e s  are o f t e n  ma d e  
de sp i t e o u r  attempts to be e x t r e m e l y  c a r e f u l  in r e c o r dk e ep in g , 
and I w o u l d  su spe ct that we s h o u l d  be a l l o w e d  to corr e ct  
r e a s o n a b l e  errors. As a m a t t e r  of p r a c t i c e  in the c om mu ni ty, 
se ll i n g a g e n t s  seek p a y o f f  b a l a n c e s  p r e l i m i n a r i l y  anc at later 
dates seek final p s yo tf  fi gu res on closing.
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• U n d e r  S e c t i o n  3 4 . 2 1 . 0 7 0 ( c ) ( 1 )  w e  w o u l d  be f i n e d  S 5 U U  for not 
p r o v i d i n g  a' r e c o n v e y a n c e  on p r o p e r t y  w i t h i n  15 d a y s  an d no 
p r o o f  of  d a m a g e s  is r e q u i r e d .  It c o u l d  be that it w o u l d  take 
the C o n t r a c t  C o l l e c t i o n  p e r s o n n e l  15 d a y s  to r e s e a r c h  and 
d e t e r m i n e  if a r e c o n v e y a n c e  is a c t u a l l y  w a r r a n t e d .  C e r t a i n  
o u t - o f - s t a t e  l e n d e r s  s i g n  t h e i r  o w n  r e c o n v e y a n c e s  w h i c h  takes 
n o r e  time. S u c h  a p e n a l t y  s e e m s  e x c e s s i v e  w h e n  no h a r m  has 
b e e n  done. ,>

We c o n t i n u e  to be c o n c e r n e d  a b o u t  th e p o s t i n g  r e q u i r e m e n t  as 
d e f i n e d  in S e c t i o n  3 4 . 2 1 . 1 3 0 ( 3 ) .  O u r  a t t o r n e y  has r e v i e w e d  this 
a n d  f e e ls  t h i s  is a v e r y  d i f f i c u l t  r e q u i r e m e n t  b e c a u s e ;

1. M a n y  f o r e c l o s u r e s  in t hi s s t a t e  o c c u r  in r u r a l  l o c a t i o n s ,  
a n d  t he  p r o p o s e d  p o s t i n g  r e q u i r e m e n t  c o u l d  u l t i m a t e l y  
d i s c o u r a g e  l e n d e r s  to p r o v i d e  f i n a n c i n g  in r u r a l  o u t p o s t s .

2. Th e  p r o p e r t y  m a y  be ra w  l a n d  w h e r e  t h e r e  is n o c o n s p i c u o u s
p l a c e  t o p o s t  and  w o u l d  be d i f f i c u l t  to post at best.

3. Th e  l e n d e r  m a y  not h a v e  l e g a l  a c c e s s  to the real p r o p e r t y
a n d  c o u l d  be shot as a t r e s p a s s e r  in a t t e m p t i n g  to p e s t

, - the p r o p e r t y .
*

We can se e th e l o g i c  of p o s t i n g  the p r o p e r t y  as an a d d i t i o n a l  
m e t h o d  of n o t i f i c a t i o n ;  h o w e v e r ,  t o  m a k e  it a m a n d a t o r y  
requirr.ent f o r  p r o v i d i n g  f o r e c l o s u r e  s e r v i c e s  to real  p r o p e r t y ,  
we  b e l i e v e  t h a t  th i s is an e x c e s s i v e  r e q u i r e m e n t  that w i l l  
c a u s e  a g r e a t  d e a l  of p r o b l e m s  in the  i n d u s t r y .  T h e  n o t i c e  
c o u l d  be r a p i d l y  torn c c w n  if the f o r e c l o s e d  partv has no t left 
the p r e m i s e s  a n d  w ou l d ,  t h e r e f o r e ,  not s e r v e  its p u r p o s e  as 
n o t i f i c a t i o n  to o t h e r  i n t e r e s t e d  p a r t i e s .  W e  t h i n k  the 
l a n g u a g e  in t h i s  r e g a r d  s h o u l d  be r e - t h o u g h t  or p o s s i b l y  
e l i m i n a t e d ,  y.uriTlegal-counse) a d d i t i o n a l l y  i n f o r m s  us th at  
t h er e ar e p r o b a b l y  s o m e  t e c h n i c a l  p r o b l e m s  w i t h  th e b i l l  w h e n  
it c o m e s  to  l e a s e h o l d  e s t a t e s ,  etc.

In s u m m a r y ,  t h o u g h  we a r e  not o p p o s e d  to the  w h o l e  p i e c e  of 
l e g i s l a t i o n ,  we  b e l i e v e  t h a t  the c o n s e q u e n t i a l  d a m a g e s  c a l l e d  
for an d  p o s t i n g  n o t i c e s  are e x c e s s i v e  and  w i l l  d i s c o u r a g e  the 
g o o d  s e r v i c e s  p r o v i d e d  by b a n k s  to the c o n s u m e r s  at large.
We cio not f e e l  th at  the i n t e n t  of p r o v i d i n g  a n o t i c e  to the 
c o n s u m e r  in i t s e l f  is a bad  c o n c e p t ;  h o w e v e r ,  the S t a t e  . 
R e c o r d i n g  O f f i c e  ha s  not r e t u r n e d  r e c o r d e d  d o c u m e n t s  to us in 
the pa st  y e a r .  If the S t a t e  c a n n o t  p e r f o r m  in a r e a s o n a b l e  
time  fr ame , h o w  c a n  you put the o u r d e n  on i nsr j v.;-ions 
attemptincj t o  p r o v i d e  g o o n  s e r v i c e .  " h o  on.-ov • *• • •• rpc? m e t h o d
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of h a n d l i n g  f o r e c l o s u r e s  is not o b j e c t i o n a b l e  in itself, e x c e p t  
tha t the p o s t i n g  r e q u i r e m e n t  p r o b a b l y  s h o u l d  be e l i m i n a t e d .
W e  h a v e  not f o u n d  the e x i s t i n g  m e t h o d s  of  f o r e c l o s i n g  on real 
p r o p e r t y  to be b u r d e n s o m e  to l e n d e r s  or the  p u b l i c  ana do not 
q u i t e  u n d e r s t a n d  w h y  l e g i s l a t i o n  is b e i n g  u n d e r t a k e n  to c h a n g e  
a la w w h i c h  s e e m s  to w o r k  r e a s o n a b l y  w e l l .  We ar e  a s k i n g  ou r  
l e g a l  c o u n s e l  to c o n t i n u e  tO'*research the natter,' so if you 
h a v e  any a d d i t i o n a l  q u e s t i o n s  in th i s r e g a r d ,  p l e a s e  g i v e  me a 
c a l l  at 2 b 5 - 2 9 9 1.

s i n c e r e l y ,

J. K. S i e b e r t s  
S e n i o r  V i c e  P r e s i d e n t
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cc: L u c i l l e  S t i e t z
D i c k  H a l l  
S t a n  R e i t m a n
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