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D e a r  S e n a t o r  Be n n e t t :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  m a k i n g  s e v e r a l  
c h a n g e s  in the e x e r c i s e  of the p o w e r  o f  e m i n e n t  d o m a i n  
u n d e r  AS 0 9 . 5 5 . 2 4 0  —  0 9 . 5 5 . 4 6 0 .  T h i s  b i l l  r e c o g n i z e s
r e c e n t  d e v e l o p m e n t s  in the law a n d  c o n t a i n s  p r o v i s i o n s  
t h a t  s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  w i t h o u t  
p r e j u d i c i n g  l a n d o w n e r s '  rights. The r e s u l t  w i l l  a l l e v i a t e  
d e l a y s  t h a t  p u b l i c  w o r k s  p r o j e c t s  c a n  e x p e r i e n c e .  The 
p u b l i c  is w e l l  s e r v e d  by  the a m e n d m e n t s  b e c a u s e  it w i l l  
g e t  t h e  u s e  o f  its p u b l i c  w o r k s  p r o j e c t s  s o o n e r  a n d  at 
l o w e r  p u b l i c  exp e n s e .

S e c t i o n  1 o f  t h e  b i l l  a m e n d s  AS  0 9 . 5 5 . 2 7 0  b y  r e q u i r i n g  the 
c o n d e m n i n g  a u t h o r i t y ,  b e f o r e  the t a k i n g  o f  r e a l  p r o p e r t y  
b y  a " d e c l a r a t i o n  o f  t a k i n g , "  to p r e p a r e  a d e c i s i o n a l  d o c­
u m e n t  s u m m a r i z i n g  the d e c i s i o n .  S e c t i o n  4 a m e n d s  
A S  0 9 . 5 5 . 4 3 0  b y  r e q u i r i n g  t h a t  the d e c i s i o n a l  d o c u m e n t  be 
p a r t  o f  the d e c l a r a t i o n  o f  taking. T h e s e  two a m e n d m e n t s  
c o d i f y  and i m p l e m e n t  the h o l d i n g  i n  S h i p  C r e e k  H y d r a u l i c  
S y n d i c a t e  v. S t a t e , 685 P . 2d 715 (Alaska 1984).

S e c t i o n  2 a m e n d s  AS 0 9 . 5 5 . 3 0 0 ( a )  b y  c l e a r l y  s p e c i f y i n g  the
p o w e r  o f  the s u p e r i o r  c o u r t  w h e n  c o n s i d e r i n g  t h e  r e q u i r e­
m e n t  t h a t  a t a k i n g  b e  m a d e  in a m a n n e r  c o m p a t i b l e  w i t h  the 
g r e a t e s t  p u b l i c  g o o d  and l e a s t  p r i v a t e  injury. The c o u r t  
is to m a k e  its a n a l y s i s  b a s e d  u p o n  a r e v i e w  o f  the d e c i­
si o n a l  d o c u m e n t  r e q u i r e d  b y  sec. 1 and on  a p p r o p r i a t e  e v i­
de n c e  as set o u t  in sec. 7 o f  the bill.

S e c t i o n  3 a m e n d s  AS 0 9 . 5 5 . 4 1 0  b y  c l e a r l y  s t a t i n g  the p r o p­
o s i t i o n  that, i f  a n y  m o n e y  on  d e p o s i t  is w i t h d r a w n  by  a 
p a r t y  in i n t e r e s t ,  the w i t h d r a w a l  o p e r a t e s  as a w a i v e r  o f  
al l  issues, e x c e p t  the a m o u n t  o f  ju s t  c o m p e n s a t i o n .  T h i s  
a m e n d m e n t  c o d i f i e s  e x i s t i n g  p r a c t i c e .  W e  b e l i e v e  t h a t  it 
is r e a s o n a b l e  b e c a u s e  it r e q u i r e s  the p r o p e r t y  o w n e r  e a r l y
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on to m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  t o  s t o p  the p r o j e c t  
or o n l y  l i t i g a t i n g  the i s s u e  o f  c o m p e n s a t i o n .

S e c t i o n  5 a m e n d s  AS 0 9 . 5 5 . 4 4 0 ( a )  by r a i s i n g  the s t a t u t o r y  
i n t e r e s t  a l l o w e d  u n d e r  the d e c l a r a t i o n - o f - t a k i n g  p r o c e d u r e  
to the l a w f u l  i n t e r e s t  rate. U n d e r  AS  45. 4 5 . 0 1 0 ,  t h a t  
i n t e r e s t  r a t e  is c u r r e n t l y  10.5 p e r c e n t .  U n d e r  the e x i s t­
ing l a n g u a g e  of  A S  0 9 . 5 5 . 4 4 0 ( a ) ,  a p r o p e r t y  o w n e r  is e n t i­
t l e d  to i n t e r e s t  a t  the ra t e  o f  six p e r c e n t  on the a m o u n t  
f i n a l l y  a w a r d e d  t h a t  is in e x c e s s  o f  the i n i t i a l  deposit. 
T h i s  i n t e r e s t  r a t e  w a s  f ound u n c o n s t i t u t i o n a l  in C i t y  of 
V a l d e z  v. 18.99 A c r e s , 586 P . 2d 682 (Alaska 1984), w h e r e  
the c o u r t  h e l d  t h a t  c o n d e m n i n g  a u t h o r i t i e s  a r e  r e q u i r e d  to 
p a y  la w f u l  i n t e r e s t .

S e c t i o n  6 p r o v i d e s  a n u m b e r  o f  a m e n d m e n t s  to 
AS 0 9 . 5 5 . 4 5 0 ( a )  t h a t  w i l l  s t r e a m l i n e  the p r o c e d u r e  in the 
s u p e r i o r  court. First, the c o u r t  is r e q u i r e d  to s c h e d u l e  
a h e a r i n g  for the r e v i e w  o f  the t a k i n g  w i t h i n  30 da y s  
a f t e r  the f i l i n g  of  a n y  o b j e c t i o n s  to the d e c l a r a t i o n  of 
t a k i n g  o r  as s o o n  a f t e r  t h a t  as p o s s i b l e .  Th i s  p a r t i c u l a r  
a m e n d m e n t  d o e s  n o t  c r e a t e  a p r i o r i t y  o v e r  o t h e r  m a t t e r s  on 
the c o u r t ' s  c a l e n d a r ,  b u t  d o e s  p l a c e  a r e q u i r e m e n t  u p o n  
the s u p e r i o r  c o u r t  to d e a l  e x p e d i t i o u s l y  w i t h  h e a r i n g s  on 
o b j e c t i o n s  to the a u t h o r i t y  a n d  n e c e s s i t y  for the taking. 
W h e n  c o m b i n e d  w i t h  the c h a n g e d  n a t u r e  o f  t h a t  h e a r i n g  u n­
der the a m e n d m e n t s  c o n t a i n e d  in sec. 7, the s c h e d u l i n g  o f  
a h e a r i n g  on  a n y  o b j e c t i o n s  to the d e c l a r a t i o n  o f  t a k i n g  
s h o u l d  be  g r e a t l y  e x p e d i t e d .

S e c t i o n  6 a l s o  c o n t a i n s  a m e n d m e n t s  th a t  c l e a r l y  s t a t e  th a t  
if a d e f e n d a n t  d o e s  n o t  m a k e  his o b j e c t i o n s  in a t i m e l y  
fa shion, he has w a i v e d  his o b j e c t i o n s  a n d  d e f e n s e s  to the 
ta k ing. Th i s  a m e n d m e n t  p a r a l l e l s  the e x i s t i n g  law f o und 
in C i v i l  Ru l e  7 2 ( e ) ( 4 ) .  W e  b e l i e v e  th a t  the a m e n d m e n t  is 
n e c e s s a r y  to a v o i d  s i t u a t i o n s  s u c h  as t h o s e  th a t  a r o s e  in 
S t e w a r t  v. State, Op. No. 2895 (Alaska, D e c e m b e r  28, 
1984) .

In' th a t  case, t h e  s t a t e  f i led its d e c l a r a t i o n  o f  taking, 
an d  the p r o p e r t y  o w n e r s  filed no o b j e c t i o n  to the taking. 
The p r o j e c t  w e n t  out to b i d  a n d  the c o n t r a c t  w a s  awa r d e d .  
S i x  m o n t h s  a f t e r  the a c t i o n  w a s  f i l e d  a n d  t w o  m o n t h s  a f t e r  
the a w a r d  o f  the c o n t r a c t ,  the p r o p e r t y  o w n e r s  e n t e r e d  an 
o b j e c t i o n  to the t a k i n g  a n d  the s u p e r i o r  c o u r t  a l l o w e d  the 
o b j e c t i o n s .  R a t h e r  t h a n  l i t i g a t e  the p r o p r i e t y  o f  the
ta k ing, the s t a t e  d i s m i s s e d  its d e c l a r a t i o n  of t a k i n g  a n d  
r e d e s i g n e d  its p r o j e c t .  T h i s  r e s u l t e d  in h i g h e r  c o n s t r u c­
ti o n  costs. S e c t i o n  6's a m e n d m e n t ,  a b s e n t  e x t r a o r d i n a r y  
c i r c u m s t a n c e s  t h a t  t h e  s u p e r i o r  c o u r t  m a y  in the i n t e r e s t



o f  j u s t i c e  a d d r e s s ,  is not p r e j u d i c i a l  to a d e f e n d a n t ' s  
rights; it p l a c e s  h i m  in no w o r s e  p o s i t i o n  th a n  a n y  o t h e r  
c i v i l  l i t i g a n t ;  i.e., o b j e c t i o n s  o r  d e f e n s e s  that are not 
m a d e  are w a i v e d .

S e c t i o n  7 c o n t a i n s  a m e n d m e n t s  t h a t  are a d e p a r t u r e  from 
the e x i s t i n g  l a w  a n d  p r a c t i c e .  E x i s t i n g  AS 0 9 . 5 5 . 4 6 0  r e­
q u i r e s  an a n a l y s i s  b y  the s u p e r i o r  c o u r t  to d e t e r m i n e  
w h e t h e r  t h e  t a k i n g  w a s  a c c o m p l i s h e d  in a m a n n e r  c o m p a t i b l e  
w i t h  the g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e  injury. 
I f  t h e  c o u r t  f i nds that the t a k i n g  w a s  n o t  m a d e  in that 
m a n n e r ,  t h e  s t a t e  is d i v e s t e d  o f  the t i t l e  it has a c q u i r e d  
w i t h  its d e c l a r a t i o n  o f  taking. The d i f f i c u l t y  w i t h  the 
c u r r e n t  s t a t u t e  is t h a t  no p r o c e d u r a l  s t a n d a r d s  are g i v e n  
for t h e  a n a l y s i s ,  ar.d no b u r d e n  o f  p r o o f  is a s s i g n e d  to 
the p a r t i e s .  The result, in p r a c t i c e ,  o f  this la c k  of 
c l a r i t y  in the s t a t u t e  has b e e n  g e n e r a l l y  to a s s i g n  to the 
d e f e n d a n t  the b u r d e n  o f  p r o o f  t h a t  t h e  t a k i n g  was n o t  m a d e  
in a m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  .and 
l e a s t  p r i v a t e  injury, a n d  a " m i n i - t r i a l "  w a s  n e c e s s a r y  for 
the t a k i n g  of the p a r t i e s '  e v i d e n c e .

C o u r t  c a l e n d a r s  a r e  q u i t e  c r o w d e d  and, w h e n  c o u p l e d  w i t h  
the " m i n i - t r i a l "  p r a c t i c e ,  the e f f e c t  has b e e n  to d e l a y  
t h e  h e a r i n g  u n t i l  a s i g n i f i c a n t  b l o c k  o f  the c o u r t ' s  c a l­
e n d a r  can be set aside. O n e  r e c e n t  S u p r e m e  C o u r t  case, 
S h i p  C r e e k  H y d r a u l i c  S y n d i c a t e  v. S t a t e , c i t e d  above, p r o­
d u c e d  a h e a r i n g  in the t r i a l  c o u r t  w h i c h  l a s t e d  n e a r l y  
five days, d u r i n g  w h i c h  e x p e r t  t e s t i m o n y  w a s  p r e s e n t e d  by 
b o t h  sides. W h i l e  the t r i a l  c o u r t  d i d  u l t i m a t e l y  c o n f i r m  
the t a k i n g ,  ti m e  th a t  c o u l d  h a v e  b e e n  d e v o t e d  to the p r o j­
ect w a s  lost. It s h o u l d  a l s o  be  n o t e d  that the r e q u i r e­
m e n t  for a d e c i s i o n a l  d o c u m e n t ,  w h i c h  is set out in sec. 
1, is a p r o d u c t  o f  this case.

The l a n g u a g e  p r o p o s e d  in AS 0 9 . 5 5 . 4 6 0 ( c )  a s s i g n s  the b u r­
de n  t o  the d e f e n d a n t  to p r o v e  b y  c l e a r  and c o n v i n c i n g  e v i­
de n c e  t h a t  the d e c i s i o n  to c o n d e m n  w a s  a r b i t r a r y ,  c a p r i­
ciou s ,  o r  an a b u s e  of  d i s c r e t i o n .  W e  b e l i e v e  t h a t  this 
l a n g u a g e  is a c o d i f i c a t i o n  of  t h e  h o l d i n g s  in S t a t e  v.
0 . 6 4 4  A c r e s , 613 P . 2d 829 (Alaska 1980) a n d  State v. 2.072 
A c r e s , 652 P . 2d 465 (Alaska 1982), a n d  o n l y  r e p r e s e n t s  a 
d e p a r t u r e  f r o m  e x i s t i n g  s t a t u t o r y  l a n g u a g e  in t h a t  the 
a p p r o p r i a t e  r e v i e w  s t a n d a r d s  a r e  c l e a r l y  and s u c c i n c t l y  
s t a ted.

T h e  l a n g u a g e  p r o p o s e d  in A S  0 9 . 5 5 . 4 5 0 ( d )  is a d e p a r t u r e  
f r o m  e x i s t i n g  p r a c t i c e ,  but, w h e n  c o m b i n e d  w i t h  the a m e n d­
m e n t s  r e g a r d i n g  d e c i s i o n a l  d o c u m e n t s ,  s h o u l d  s t r e a m l i n e  
the p r o c e d u r e  in the s u p e r i o r  c o u r t  w i t h o u t  p r e j u d i c i n g



the p r o p e r t y  owners' rights. U n d e r  t h i s  langu a g e ,  the 
s u p e r i o r  c o u r t  w i l l  c o n s i d e r  the d e c i s i o n a l  d o c u m e n t ,  any 
s u p p o r t i n g  r e p o r t s ,  stu d i e s ,  o r  s t a t e m e n t s  r e l i e d  u p o n  in 
r e a c h i n g  the d e c i s i o n  to c o n d e m n ,  a n d  a n y  a f f i d a v i t s  the 
p a r t i e s  m i g h t  submit, as w e l l  as d e p o s i t i o n s  t a k e n  by the 
p a r t i e s .  T h e r e  is no p r o v i s i o n  for the t a k i n g  of e v i d e n c e  
by the c o u r t  e x c e p t  in s i t u a t i o n s  in w h i c h  the c o u r t  a l­
lows the p r e s e n t a t i o n  o f  a d d i t i o n a l  e v i d e n c e .  T h i s  p r o­
po s e d  l a n g u a g e  p r o v i d e s  for a r e v i e w  p r o c e s s  b y  the s u p e­
rio r  c o u r t  w h i c h  is a n a l o g o u s  to the f u n c t i o n  it s e r v e s  
w h e n  r e v i e w i n g  d e c i s i o n s  o f  the d i s t r i c t  c o u r t  and a d m i n­
is t r a t i v e  a g e n c i e s  u n d e r  A S  2 2 . 1 5 . 2 4 0  a n d  A p p e l l a t e  Rule 
609.

U n d e r  the c i t e d  s t a t u t e  a n d  rule, the s u p e r i o r  c o u r t  r e­
vi e w s  c a s e s  i n v o l v i n g  s i g n i f i c a n t  l i b e r t y  and p r o p e r t y  
i n t e r e s t s  t h a t  h a v e  b e e n  a d j u d i c a t e d  b y  the d i s t r i c t  c o u r t  
and a v a r i e t y  o f  a d m i n i s t r a t i v e  a g e n c i e s .  T h e s e  a p p e a l s  
are all u p o n  the r e c o r d  w i t h o u t  the t a k i n g  o f  a d d i t i o n a l  
e v i d e n c e ,  e x c e p t  as p r o v i d e d  b y  s t a t u t e  a n d  rule in e x­
tr a o r d i n a r y  c i r c u m s t a n c e s .

T h e r e  are s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  the r e c o r d  in an 
a p p e a l  from t h e  d i s t r i c t  c o u r t  or an a d m i n i s t r a t i v e  a g e n c y  
and the d e c i s i o n a l  d o c u m e n t  e n v i s i o n e d  in sec. 1 o f  this 
bill. T h e  m o s t  i m p o r t a n t  is t h a t  the a g g r i e v e d  p a r t y  w i l l  
ha v e  p r e s e n t e d  his c a s e  b e f o r e  the m a t t e r  is in the s u p e­
rior  court. W e  b e l i e v e  t h a t  a l l o w i n g  the p a r t i e s  to s u b­
mit a f f i d a v i t s  a n d  d e p o s i t i o n s  in r e s p o n s e  to, o r  to s u p­
por t  o b j e c t i o n s  to, the t a k i n g  is a r e a s o n a b l e  substi t u t e .  
We r e a c h  th i s  c o n c l u s i o n  b e c a u s e  o f  the e x t e n s i v e  n a t u r e  
of  the b a c k g r o u n d  a n a l y s i s  th a t  is p e r f o r m e d  in the c o u r s e  
of d e v e l o p i n g  a p u b l i c  w o r k s  pro j e c t .  T y p i c a l l y ,  l o c a t i o n  
and d e s i g n  s t u d i e s  and, in m a n y  i n s t a n c e s ,  e n v i r o n m e n t a l  
i m p a c t  s t u d i e s  a r e  p r e p a r e d .  A n  a d d i t i o n a l  c o m p o n e n t  of 
the p l a n n i n g  and d e s i g n  o f  a p u b l i c  w o r k s  p r o j e c t  is a 
p u b l i c  h e a r i n g  p r o c e s s  d u r i n g  w h i c h  c o m m e n t s  are s o l i c i t e d  
f r o m  the p u b lic. F u r t h e r m o r e ,  AS 3 5 . 3 0 . 0 1 0  r e q u i r e s  a p­
pr o v a l  b y  l o c a l  p l a n n i n g  and z o n i n g  c o m m i s s i o n s .  An 
a n a l o g o u s  a p p r o v a l  is r e q u i r e d  u n d e r  AS 0 9 . 5 5 . 2 7 5  for any 
r e p l a t t i n g  w h i c h  is n e c e s s a r y  to a c c o m m o d a t e  the p roject. 
By the ti m e  an e m i n e n t  d o m a i n  a c t i o n  is filed, the p r o j e c t  
is a w e l l - k n o w n  e n t i t y  a n d  w e l l  def i n e d ,  and has b e e n  the 
s u b j e c t  o f  l o c a l  p o l i t i c a l  d e c i s i o n s  and a d j u d i c a t i o n  p r o­
ce d u r e s  u n d e r  AS 3 5 . 3 0 . 0 1 0  a n d  A S  09. 5 5 . 2 7 5 .

With this extensive ad ministrative background, we believe 
that augmen ting the evidence before the court with d e p o­
sitions and a ffidavits provides the superior court an a d e­
quate basis to review the appropriateness of the taking.
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U n d e r  the a m e n d m e n t s  in this bill, the s u p e r i o r  c o u r t  has 
the d i s c r e t i o n  to a l l o w  t h e  p r e s e n t a t i o n  o f  a d d i t i o n a l  
e v i d e n c e  as it do e s  in its a p p e l l a t e  j u r i s d i c t i o n .

I u r g e  y o u r  f a v o r a b l e  a c t i o n  on th i s  m e a s u r e ,  ro t h a t  o u r  
e m i n e n t  d o m a i n  code a c c u r a t e l y  r e f l e c t s  the law, a n d  so 
t h a t  the p u b l i c ' s  b u s i n e s s  is h a n d l e d  in an e x p e d i t i o u s  
a n d  fa i r  m a n n e r  for all c o n c e r n e d .

S i n c e r e l y ,

G o v e r n o r
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BILL SH EFFIELD, G O V E R N O R

Re: SE 193 relating to the power
of eminent domain

Dear Senator Coghill:

During the Senate T r a n s p o r t a t i o n  '’ommittee m e e t i n g  on 
M arch 20, 1985, inquiry was made regar ding the a pproach of other 
jurisdictions on the issue of w h i c n  pa rty has the b u r d e n  of p roof 
that a particular taking is not n e c e s s a r y  for a public purpose.
M y  research indicates that it is r o u t inely as signed to the p r o p­
erty ovmer. In section 7 of SE 193, we proposed language c o d i f y­
ing this legal principal w h i c h  p r e s e n t l y  exists in A l a s k a  law.
The committee's amendment to the bill w h i c h  deleted that language 
will not have m u c h  of an impact u p o n  eminent domain practice in 
Alaska. However, if the committee further amends the bi ll by 
a ssigning to the condemning a u t h ority the burden to prove  that 
its decision to condemn was not arbitrary, capricious, n or an 
abuse of discretion; the contrary is true. Statu tory language of 
that sort w o u l d  ma ke A l a s k a  unique among A m e r i c a n  jurisdictions,
i.e. in effect the taking could be p r e s u m e d  invalid unless p r o v e n  
otherwise, by the c ondemning authority.

The n e c e ssit y for the taking of private p r o perty enjoys 
a pres um p t i o n  of v a l i d i t y  for v e r y  sound public policy reasons.
A n  executive agency undertakes a parti c u l a r  public  works project 
by the direction of the legislature through the a p p rop riation 
process. That public works project is brought to fruiti on by 
that executive agency unde r a grant of p owe r conferred upon it b y  
the legislature, w h i c h  includes the grant of the power of eminent 
domain. Consequently, when, in the course of constru cting a 
public works project, it becomes n e c e s s a r y  to acquire interests 
in land necessa ry for its c o n struction by the use of the power of 
eminent domain, the executive agency is fulfilling the w i l l  of 
the legislature, the e l e cted representatives of the people. (It

D E P A R T M E N T  OF L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

MAR 2 6 iggtj M a r c h  26, 1985

The Honorable John B. Coghill 
Chairman, Senate Tr ans p o r t a t i o n  Committee 
Alaska State Senate 
Pouch V
Juneau, AK 99811
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H o n o r a b l e  J o h n  B. C o g h i l l
A l a s k a  S t a t e  S e n a t e

M a r c h  26, 1985
P a g e  2

is not fulfilling an agenda of its own.) It is for these reasons 
that the b u r d e n  is ass igned to the p r o p e r t y  owner to prove that 
the taking is not n e c e s s a r y  for a public purpose. To assign the 
b u r d e n  to the condemning authori ty is in our opinion c o n trary to 
sound p ublic policy. Consequently, the a d m i n i s t r a t i o n  is opposed 
to the amendment of SB 193 w h i c h  w o u l d  shift the b ur den of proof 
on the issue of n e c e ssity to the co ndem n i n g  authority.

If I m a y  be of any furt her assist a n c e  in this matter, 
please contact me.

S i n c erely  yours,

N O R M A N  C. GORSUCH 
A T T O R N E Y  GENE RAL

W i l l i a m  F. Cummings 
A s s i s t a n t  A t t o r n e y  General

W F C : p r m
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A N A L Y S IS  OF F IS C A L  NOTE

"An Act relating to the power of eminent domain; and providing
for an effective date"

This b i l l  r e c o g n i z e s  r e c e n t  d e v e l o p m e n t  in the law and c o n t a i n s  
p r o v i s i o n s  that s h o u l d  s t r e a m l i n e  e m i n e n t  d o m a i n  p r o c e d u r e s  
w i t h o u t  p r e j u d i c i n g  p r o p e r t y  o w n e r ' s  rights.

First, this w o u l d  r e q u i r e  the c o u r t  to s c h e d u l e  a h e a r i n g  for the 
r e v i e w  o f  the t a k i n g  w i t h i n  30 days a f t e r  the f i l i n g  of any 
o b j e c t i o n s  to the d e c l a r a t i o n  of  t a k i n g  or as soon a f t e r  that as 
p o s s i b l e .  This p a r t i c u l a r  a m e n d m e n t  does not c r e a t e  a p r i o r i t y  
o v e r  o t h e r  m a t t e r s  on the c o u r t ' s  c a l e n d a r ,  but does p l a c e  a
r e q u i r e m e n t  u p o n  the S u p e r i o r  C o u r t  to deal e x p e d i t i o u s l y  w i t h  
h e a r i n g s  on o b j e c t i o n s  to the a u t h o r i t y  and n e c e s s i t y  for the
t a k i n g .

This bi l l  w o u l d  a m e n d  AS 0 9 - 5 5 - 4 1 0  b y  c l e a r l y  s t a t i n g  that, if 
a n y  m o n e y  on d e p o s i t  is w i t h d r a w n  b y  a p a r t y  in interest, the 
w i t h d r a w a l  o p e r a t e s  as a w a i v e r  of all issues e x c e p t  the a m o u n t  
of j u s t  c o m p e n s a t i o n .  Th i s  w o u l d  r e q u i r e  the p r o p e r t y  owr.er 
e a r l y  on to m a k e  a c h o i c e  b e t w e e n  a t t e m p t i n g  to stop the p r o j e c t  
or o n l y  l i t i g a t i n g  the issue of c o m p e n s a t i o n .  Th i s  b i l l  w o u l d  
a l s o  r a i s e  the s t a t u t o r y  i n t e r e s t  a l l o w e d  u n d e r  the d e c l a r a t i o n  
of t a k i n g  p r o c e d u r e  to the l a w f u l  i n t e r e s t  rate.

This b i l l  w o u l d  c l e a r l y  state that if a d e f e n d a n t  does not m a k e  
his o b j e c t i o n s  in a t i m e l y  m a n n e r ,  h e  h a s  w a i v e d  his o b j e c t i o n  
and d e f e n s e  to the taking.

It is c o n c l u d e d  that l e g i s l a t i o n  that le a v e s  a p r o p e r t y  o w n e r ' s  
s u b s t a n t i v e  rig h t s  intact, b u t  that c h a n g e s  the p r o c e d u r a l  a s ­
pe c t s  o f  the l i t i g a t i o n  to a m o r e  effective- and t i m e l y  m a n n e r  so 
that c a p i t a l  p r o j e c t s  are n o t  d e l a y e d  is in the b e s t  i n t e r e s t  of 
the p u b lic.

A l t h o u g h  a d o l l a r  a m o u n t  c a n n o t  b e  i d e n t i f i e d ,  this b i l l  sh o u l d  
p r o v i d e  a s a v i n g s  to the State, s i n c e  it w i l l  a l l e v i a t e  p r o b l e m s  
that h a v e  d e v e l o p e d  in r e g a r d  to e m i n e n t  d o m a i n  p r o c e d u r e  w h i c h  
have the p o t e n t i a l  to s e r i o u s l y  d e l a y  b a d l y  n e e d e d  p u b l i c  w o r k  
p r o j e c t .
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March 22, 1985

Senator Coghill, Chair 
Senate Transportation Committee 
Pouch V

Juneau AK 99811 

Dear Senator Coghill;

I am writing with regard to SB 193, an act relating to the power of 
eminent domain. I have discussed this measure with several of the 
-presiding judges, who offer the following comments. First, the
measure provides that a hearing for review of a taking must be held 

within 30 days after the filing, or as soon after that as 1s possible, 
to establish the validity of any objections (Section 6, pages 3-4). 

Calendaring of matters before the court is an inherently procedural 
task, properly within the purview of the courts. The Court System 

therefore opposes inclusion of language which appears to require 
placement on the calendar within a set time period. However, the
courts are mindful of the concerns expressed in the governor's trans­
mittal letter. Judge Serdahely in particular 1s exploring ways to 
expedite hearings before the superior court in Anchorage.

A second concern relates to section 7, paragraph (d), which limits
live testimony at a hearing to object to a taking. Since supporting 
statements, reports and similar documents generally contain hearsay 
evidence, due process would be enhanced if these materials were sworn 
1n a manner similar to affidavits.

Although this legislation represents a change-in the way in which 
eminent domain proceedings would be handled, the other provisions of 
the bill involve substantive policy decisions appropriately addressed 
to the legislature.

Thank you for the opportunity to comment upon this legislation.

Sincerely,

General Counsel
cc: Arthur H, Snowden, II 

Presiding Judges

VJilliam F. Cummings, Assistant Attorney General



A rt. I, § 17 Co n s t it u t io n of A l a s k a A rt. I . § 18
(he basic d is tin c t io n arises between a 
question o f fac t and a question o f law . 
T a v lo r v. In te r io r Ente rp rises . Inc.. Sup. 
Ct.’ Op. No. 621 (F ile No. 11131. 471 P.2d 
405 (19701.
Q u e s tio n s o f fa c t m a y n o t be 

re -e x am in e d b y  c o u r t . —  Where there is 
a tr ia l by ju r y , questions o f fact must be 
decided by the ju r y  and may not be 
re-exam ined by the court. T ay lo r v. 
In te r io r En te rp rises . Inc .. Sup. C t. Op. No. 
621 (F ile No. 1113). 471 P.2d 405 (1970).
C r i te r io n  fo r d e te rm in in g  su f- 

f ic c n c y  o f e v id e n c e fo r ju r y . —  In  
decid ing w he the r the evidence is su ffic ie n t 
to ra ise a question o f fac t to be presented to 
the ju r y , the cou rt app lies a crite r io n . In  
A laska 's cou rts the c r ite r io n is whe the r 
there is room fo r a diffe rence o f op in ion 
among reasonable men as to the fac tua l 
issue in con trove rsy . I f  the re is, the issue is 
subm itted to the ju ry  fo r its 
de te rm ina tio n , i f  not. the court decides the 
issue w ith o u t reference to the ju ry . T a y lo r 
v. In te r io r En te rp rises , Inc., Sup. C l. Op. 
No. £21 (F ile No. 1113), 471 P.2d 405 
(1970).
P o w e r o f re m o v in g  fa c tu a l issues 

fro m  ju r y . —  The cou rts have exercised 
the power o f rem ov ing from  cons ide ta tion 
by a ju r y  fa c tu a l issues in  a case where the 
cou rt decides the re is in su ff ic ie n t evidence

to ra ise a question o f fac t to be presented to 
the ju ry . T a y lo r v. In te r io r E n te rp rises . 
Inc ., Sup. C t. Op. No. 621 (F ile No. 1113), 
471 P.2d 405 (19701.
S e c tio n does n o t p re c lu d e  re v ie w  o f 

ru l in g s  on m o tio n s to  se t a s id e aw a rd s . 
—  N o th in g in th is section precludes 
appe lla te rev iew o f the tr ia l judges ’ ru lin g s 
on m otions to set aside awards. F ru it v, 
Schre ine r, Sup. Ct. Op. No. 838 (F ile Nos. 
1526. 1546). 502 P.2d 133 (1972).
A p p l ic a b i l i t y  o f f a i r  c ro s s -s e c tio n 

s ta n d a rd  to  c iv i l ju r y  s e le c t io n s . —  See 
M a lvo v. J.C . Penney Co., Sup. C t. Op. No. 
901 (F ile No. 1630), 512 P.2d 575 (1973).
A p p lie d  in  Sta te v. Kan tz , Sup. C t. Op. 

No. 1536 (F ile No. 3080), 572 P.2d 775 
11977 >.
Q uo te d in Knudsen v. C ity o f 

Anchorage, Sup. C t. Op. No. 21 (F ile No. 
58). 358 P.2d 375 (1960); P a tr ic k v. 
Sedw ick, Sup. Ct. Op. No. 206 (F ile No. 
314). 391 P.2d 453 (1964); Penn ing ton v. 
Snow. Sup. C t. Op. No. 625 (F ile No. 11011. 
471 P.2d 370 (1970); M a rtin e z v. Bu llo ck , 
Sup. C t. Op. No. 1152 (F ile  No. 2209), 535 
P.2d 1200 (1975); Je ffr ie s v. G lac ie r S ta te 
Te l. Co.. Sup. C t. Op. No. 1985 (F ile No. 
4298), 604 P.2d 4 (1979).
C ite d  in Lee v. S ta te , Sup, C t. Op. No. 

749 (F ile No. 1395), 490 P.2d 1206 (1971).

Section 17. Im p r isonm en t fo r  Debt. There sha ll be no 
imprisonment for debt. This section does not prohibit c iv il arrest of 
absconding debtors.
T h e  g is t o f the o ffe n se u n d e r A S

28.35.026 is fa ilu re  to re tu rn an 
autom ob ile w ith  a conscious purpose to 
in ju re the ow ne r and no t mere fa ilu re to 
pay the re n ta l price . Hence, the

co n s titu tio n a l p ro h ib it io n aga ins t 
im p risonm en t fo r deb t has n o t been 
v io la ted . Speidel v. S ta te , Sup. C t. Op. No. 
584 (F ile No. 1014), 460 P.2d 77 (1969).

Section 18. Em inen t Domain . Private property sha ll not be taken 
or damaged for public use without ju s t  compensation.
C ro s s re fe re n c e . —  As to compensation 

and damages awarded fo r prope rty taken 
by em in en t dom a in , see AS 09.55.330.

I. Genera l Cons ide ra tion . 
II. Damage.
I I I . T a k in g .
IV . J u s t Compensation.

I . G E N E R A L  C O N S ID E R A T IO N .
C o n s tru c t io n . —  The supreme court v . S ta te . Sup. C t. Op. No. 1764 (F ile No.

has lib e ra lly  construed th is section in 3023 i, 586 P.2d 1236 (1978).
favo r o f the p riva te p rope rty owner. A lsop
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A rt. I, § 18 A l a s k a Sta tu te s A rt. I, § IS
C om p e n s a tio n  fo r p e rs o n a l 

p ro p e r ty . —  Read ing A laska Const., a rt. 
I. 5 18. and A laska Const., a rt. I, S 1, in 
paria m a te ria , and the gene ra lly 
recognized p rin c ip le th a t the co n s titu tio n 
and le g is la t iv e enactm ents in 
im p lem en ta tion th e re o f are to be lib e ra lly  
construed, the supreme cou rt found no 
c lea r le g is la tiv e in te n t to have been 
manifested th a t persona l p rope rty ta ken 
o r damaged by pub lic use shou ld no t be 
ju s t ly  compensated. S troh v. A la ska S ta te 
Hous. A u th ., Sup. C t. Op. No. 496 (F ile No. 
924), 459 P.2d 480 (1969).
There is no c le a r le g is la tiv e in te n t 

manifested th a t personal p rope rty ta ken 
o r damaged by p ub lic use shou ld no t be 
ju s t ly  compensated. S troh v. S ta te Hous. 
A u th .. S upe rio r C ou rt. 3rd Jud . D is t., No. 
65-1222, 459 P.2d 484 (1969).
See note unde r ca tch line "Persona l 

property used on land not considered in 
de te rm in in g com pensa tion" unde r 
ana lys is lin e  IV , "J u s t Compensa tion ."

C h a tte l as re a l es ta te . —  The ru le is 
th a t fo r a cha tte l to become a fix tu re  and 
be considered as rea l estate , th ree 
pre requ is ites m ust un ite : There m us t be 
an annexa tion tc the re a lty o f som eth ing 
appu rtenan t the re to : the cha tte l m ust 
have ad a p ta b ility o r app lica tio n as a ffixed 
to the use fo r w h ich the rea l esta te is 
approp ria ted : and the re m us t be an 
in te n tio n o f the p a r ty to make the cha tte l 
a perm anen t accession to the freehold. 
In te n tio n , the th ird  o f the th ree factors 
said to comprise the genera l tes t fo r 
de te rm in in g w he th e r an object has become 
a fix tu re , re fe rs to the in te n t o f the pa rtie s 
th a t the object be ing in troduced onto the 
re a lty become a pe rm anen t accession 
there to . S troh v. S ta te Hous. A u th .. 
Superio r C ou rt. 3 rd Jud . D is t., No. 
65-1222, 459 P.2d 484 (1969).
C a rpe ting cons titu te d persona lty a t the 

tim e o f the ta k in g , and pa rty was e n title d 
to recover the ac tua l m a rke t va lue th e re o f 
a t the tim e o f the ta k in g . S troh v. A la ska 
S ta le Hous. A u th ., Sup. Ct. Op. No. 496 
(F ile No. 924), 459 P.2d 480 (1969); S troh 
v. S ta te Hous. A u th ., Supe rio r C ou rt, 3rd 
Jud . D is t.. No. 65-1222, 459 P.2d 484
(1969).

E x p e c ta t io n  o f re n e w a l o f a lease is 
not a compensable in te re s t. S ta te , Dep 't o f 
Hwvs. v. Salzwede l, Sup. C t. Op. No. 1861 
(F ile No. 3976), 596 P.2d 17 (1979).

P ro c e e d in g s d is t in g u is h e d  fro m  
o rd in a r y  c iv i l a c t io n s . —  T h is 
con s titu tio n a l gua ran tee , toge the r w ith

th e pecu lia r in rem nonadversary 
p lead ings cha rac te ris tic o f condemnation 
proceedings, d is tin gu ish these proceedings 
from  o rd in a ry c iv il actions. S ta te v. 45,621 
square feet o f land . Sup. C t. Op. No. 641 
(F ile No. 1115), 475 P.2d 553 (1970).

A la s k a ’s p ro c e d u ra l ru le s p e r ­
ta in in g  to  c o n d em n a t io n  a c t io n s do not 
prov ide a burden o f p lead ing wh ich could 
be looked to as de te rm in a tiv e o f the 
compan iona te burden o f persuasion. State 
v. 45,621 square feet o f land , Sup. C t. Op. 
No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).

P ro c e d u ra l ru le s in v o lv in g  the 
co n c e p t o f r is k  o f fa ’ a re  to  p c rs u n d c 
are inappos ite in a condemnation 
proceed ing where the sole issue is 
d e te rm in a tio n o f ju s t compensation. S ta te 
v. 45,621 square feet o f land , Sup. C t. Op. 
No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).

T h e  se p a ra te q u e s t io n s o f o rd e r o f 
p r o o f a n d o rd e r o f f in a l a rg um e n ts o f 
co u n s e l in condemnation proceedings 
should be le ft to the d isc re tion o f the tr ia l 
judge . S ta te v. 45,621 square feet o f land, 
Sup. C t. Op. No. 641 (F ile No. 1115), 475 
P .2d 553 (1970).

T h e b u rd e n  o f p ro d u c t io n  fa c e t o f 
b u rd e n  o f p ro o f, ra th e r than the r is k o f 
non-persuasion aspect, is the more 
m ean in g fu l concept in the tr ia l o f a 
condemnation proceeding. S ta te v. 45.621 
square feet o f land. Sup. C t. Op. No. 641 
(F ile No. 1115). 475 P.2d 553 (1970).

C om p e te n t e v id e n ce o f f a i r  m a rk e t 
v a lu e . —  A s to the issue o f fa ir m a rke t 
va lue , bo th the condemning agency and 
the p rope rty may produce competent 
evidence o f the fa ir m a rke t va lue o f the 
condemned prope rty . S ta te v. 45,621 
square feet o f land , Sup. C t. Op. No. 641 
(F ile No. 11151, 475 ? .2d 553 (1970).
F o r add itio na l notes concern ing 

evidence, see notes unde r ana lys is lin e IV , 
"J u s t Compensation .”

H o le o f e x p e r t w itn e s s in  em in e n t 
d om a in  p ro c e e d in g s . —  See Dash v. 
S ta te , Sup. C t. Op. No. 756 (F ile  No. 1405), 
491 P.2d 1069 (19711.
A b s e n t th e p ro d u c t io n  o f e v id e n ce 

b y  e ith e r p a r ty , the tr ie rs o f fac t w i l l 
de te rm ine fa ir m a rke t va lue so le ly from  
the o the r p a r ty ’s evidence. S ta te v. 45.621 
square feet o f land, Sup. Ct. Op. No. 641 
(F ile  No. 1115), 475 P.2d 553 (1970).
T e s t im o n y . —  I t is not necessary, in 

o rde r to g ive credence to a w itness ' op in ion
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o f fa ir m a rke t va lue, to also requ ire h im  to 
show th a t the p rope rty and m a rke t va lue 
are such th a t tne en tire purchase price 
could be expected to be paid a t the tim e o f 
sale. S ta te v. 7.026 Acres, more o r less. 
Si.'p. C t. Op. No. 601 (F ile No. 11061, 466 
P.2d 364 (1970).
S a le 15 m o n th s a f te r d a te  o f ta k in g . 

—  As to adm ission in to  evidence o f a sale 
ta k in g  place 15 months a fte r the date o f 
the ta k in g bv the sta te , see Dash v. S tate, 
Sup. C t. Op. No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
T h e fo c a l p o in t o f th e  t r ie r  o f fa c t ’s 

in q u ir y  is the asce rta inm en t o f ju s t 
compensation. Thus, regard less o f whe the r 
the condemning agency or the prope rty 
owner meets a g iven burden o f persuasion, 
A la s ka ’s co n s titu tio n a l m andate requ ires 
th a t the owner be awarded ju s t 
compensation fo r the p rope rty he has lost, 
S ta te v. 45,621 square feet o f land . Sup. Ct. 
Op. No. 641 (F ile No. 1115), 475 P.2d 553 
(1970).
J u r y  c o n fro n te d  w i th  c o n f l ic t in g  

o p in io n s as to  v a lu e . —  In  the usual 
condemnation case, the ju ry  is confronted 
w ith  con flic t in g op in ions as to va lue . The 
ju r y  is no t faced w ith  the necessity o f 
fin d in g a p a r t ic u la r va lue or no va lue at 
a ll. S ta te v. 45,621 square feet o f land, 
Sup. C t. Op, No. 641 (F ile No. 1115), 475 
P.2d 553 (1970).
In s t r u c t io n s  o n b u rd e n  o f p ro o f, in 

the sense o f a llo ca tin g the r is k o f fa ilu re  to 
persuade the ju ry , are inapp rop ria te in 
condemnation actions. S ta te v. 45,621 
square feet o f land , Sup. Ct. Op. No. 641 
(F ile No. 1115), 475 P.2d 553 (1970).
In a condemnation proceeding, the tr ia l 

cou rt d id no t e r r in re fu s in g to in s .ru c t the 
ju r y  on the subject o f burden o f proof, 
where the ju r y  was in fo rm ed th a t the 
exercise o f the power o f em inen t domain is 
subject to the cons titu tio n a l requ irem en t 
o f paym ent o f ju s t compensation, and was 
fu r th e r in s truc ted th a t th e ir on ly concern 
was the de te rm ina tio n o f the ju s t 
compensation to be awarded. S ta te v. 
45,621 square feet o f land , Sup. C t. Op. No. 
641 (F ile No. 1115), 475 P.2d 553 (1970).
Q u o te d in S troh v. A la ska S ta te Hous. 

A u th ., Sup. C t. Op. No. 496 (F ile No. 924), 
459 P.2d 480 (1968).

II. DAMAGE.

S e c tio n e x p re s s ly re q u ire s  c om p e n ­
s a t io n  fo r d am age , w h i le  5 th 
am e n dm e n t docs n o t. —  See S ta te v. 
Hammer, Sup. C t. Op. No. 1268 (F ile Nos. 
2500, 2660), 550 P.2d 820 (1976).

T e m p o ra ry  loss o f p ro f i ts  d u r in g  
re lo c a t io n  incu rred because o f the sta te 's 
exercise o f its em inen t domain power in 
ta k in g  the p rope rty on w h ich the business 
was conducted is a dam ag ing o f p rope rty 
w ith in  th is section and m ust be 
compensated for. S ta te v. Hamm er, Sup. 
C t. Op. No. 1268 (F ile Nos. 2500. 2660), 
550 P.2d 820(1976 ).

III. TAKING.
W hen ta k in g  o c c u rs . —  I t  is the 

genera l ru le th a t a ta k in g  does not occur 
u n t i l : (1) Lega l t i t le  vests in the sta te , (2) 
the sta te ente rs in to ac tua l possession, or
(3) the sta te takes cons truc tive possession 
e ith e r by caus ing damage to p rope rty o r by 
de p r iv in g the owner o f fu l l bene fic ia l use 
o f h is land . S tew a rt &  G rin d le . Inc . v. 
S ta te . Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 1982, 1986), 524 P.2d 1242 (1974).
Once an owner is dep rives o f the 

economic advantages o f lega l ownersh ip , a 
ta k in g  has occurred. G ra n t v. S ta te , Sup. 
C t. Op. No. 1385 (F ile No. 2855), 560 P.2d 
36 (1977).
A lth o u gh the sta te is c le a rly no t bound 

to abide by its cons tru c tio n p lans and 
spec ifica tions, i t is reasonable fo r pa rties 
nego tia tin g fo r the sale o f the land 
invo lved to assume th a t those plans w il l be 
im p lem en ted , and where the p lans are not 
im p lem en ted , any fu r th e r economic 
in te rfe rence cons titu tes a second ta k in g  
fo r w h ich the sta te m ust pay ju s t 
compensation. G ra n t v . S ta te , Sup. C t. Op. 
No. 1385 (F ile No. 2855), 560 P.2d 36
(1977).
L im it in g  access to  vesse ls a b le to 

pass th ro u g h  a c u lv e r t s ix  fee t in  
d ia m e te r was in e ffec t a ta k in g  o f such 
access. W ernbe rg v. S ta te , Sup. C t. Op. No. 
972 (F ile No. 1797), 519 P.2d 801 (1974).
L o ss o f access d u e  to  c lo s u re  o f 

in te rs e c t io n . —  W here owners received 
compensation fo r the ta k in g  o f th e ir 
p rope rty fo r cons truc tion o f a h ighw ay , a 
second ta k in g  occ- red, separate from  the 
firs t , when the s t ' decided to redesign 
the h ig hw ay , the second ta k in g  cons is ting 
o f a loss o f access due to closure o f an 
in te rsec tion and due to the lim ita t io n  o f 
tra v e l on the fron tage road to one-way 
tra ffic , i f  the se ttlem en t o r the rece ip t o f 
the in te rsec tion aw a rd had been in 
re liance upon un re s tr ic te d access to be 
closed, A lsop v. S ta te , Sup. Ct. Op. No. 
1764 (F ile No. 3023), 586 P.2d 1236 (1978).
W here owners contended th a t a second 

ta k in g  o f th e ir p rope rty occurred when the 
sta te redesigned the h ighw ay fo r the 
cons truc tion o f w h ich th e ir p rope rty had
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been o r ig in a lly  taken , clos ing o ff an 
in te rsec tion and lim it in g  tra v e l on :he 
fron tage road to one-way tra f f ic , in o rde r to 
recover damages, each o f the owners must 
dem onstra te th a t he o r a predecessor in 
in te re s t had a po rtion o f h is p rope rty taken 
fo r the o r ig in a l cons truc tion pro jec t, th a t 
he o r h is predecessor re lied on cons tru c tio n 
o f the in te rsec tion or the tw o -w ay fron tage 
road, o r bo th , in s e ttlin g  or re ce iv in g an 
award fo r th e ir condemnation c la im s, and 
th a t h is rem a in in g p rope rty had decreased 
in va lue as a re s it’ *, o f the h ighw ay 
m od ifica tions. A lsop v. S ta te , Sup. C t. Op. 
No. 1764 (F ile No. 3023), 586 P.2d 1236
(1978).
N o n a b u t t in g  ow n e rs , w ho se 

p ro p e r ty  has n o t been ta k e n , c a n n o t 
c la im  dam age s because a m o re 
c ir c u i to u s  access ro u te  is im po se d 
upon them . A lsop v. S ta te , Sup. C t. Op. No. 
1764 (F ile No. 3023), 586 P.2d 1236 (1978).
C h a n g in g  a fro n ta g e  ro a d  fro m  a 

tw o -w a y s tre e t to a o n e -w a y s tre e t is 
no t by its e lf a ta k in g . B & G Mea ts . Inc. v. 
S ta te , Sup. C t. Op. No. 1950 (F ile No. 
39401, 601 P.2d 252 (1979).
A  d is tin c t io n m ust be made between loss 

o f access and loss o f tra f f ic  flow . The la tte r 
is not a p a r t o f the owner's in te re s t in h is 
p rope rty . Restric tions wh ich m e re ly re su lt 
in a d ive rs ion o f tra f f ic  aw ay from the 
p rope rty are thus not compensable. B f : G 
Meats, in c . v. S tate, Sup. C t. Op. No. 1950 
(F ile No. 3940), 601 P.2d 252 (1979).
P r in c ip le s  w h ic h  c o n t r o l w h e n  c la im  

o f ta k in g  caused b y  loss o f access is 
ra is e d . —  See B &  G Meats. Inc . v. S tate, 
Sup. C t. Op. No. 1950 (F ile No. 3940), 601 
P.2d 252 (1979).
C om p e n s a tio n  re q u ire d  fo r  ta k in g  

l i t t o r a l access r ig h t . —  The sta te m ust 
ju s t ly  compensate the p rope rty owner 
when i t  takes by inve rse c jn dem na tio n , a 
li t to r a l access r ig h t. G ra n t v . S ta te , Sup. 
C t. Op. No. 1385 (F ile No. 2855), 560 P.2d 
36 (1977 ).
In s t i tu t io n  o f c o n d em n a t io n  p r o ­

c e e d in g s c o n s titu te s a com p e n s a b le  
a p p ro p r ia t io n  o f v a c a n t u n d 
u n im p ro v e d  la n d , and the p rope rty 
owner is co n s titu tio n a lly e n tit le d to 
in te re s t da tin g from  the in s t i tu t io n  o f such 
proceedings. S tew a rt &  G rin d le . Inc. v. 
S ta te , Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 19S2, 1986), 524 P.2d 1242 (1974).
U nde r the A laska s ta tu to ry scheme, an 

owner o f un im proved or un tenan ted 
p rope rty is deprived o f bo th in ves tm en t 
po ten tia l and the poss ib ility o f fu tu re 
deve lopm ent the m oment a condemnation 
action commences. M eanw h ile , the owner

rem a ins lia b le fo r p rope rty taxes, 
mortgage payments, and any o the r 
expenses inc iden ta l to legal ownersh ip . 
S tew a rt &  G rin d le . Inc . v. S ta te , Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941. 1982, 1986), 
524 P.2d 1242 (1974).
A p p r o p r ia t io n  deem ed e xe rc is e o f 

p o w e r o f em in e n t d om a in . —  N e ith e r 
the fa ilu re o f the sta te to in s t itu te  a 
condemnation action no r the owners ’ 
assertion o f a c la im  based on the theo ry o f 
trespass changed the essentia l n a tu re o f 
the state 's action in ap p ro p ria tin g the 
owners ' p rope rty from one o f the exercise 
o f the power o f em inen t domain . S ta te v, 
Crosby, Sup. C t. Op. No. 322 (F ile  No. 
584). 410 P.2d 72-1 (1966).

IV . JU S T  C O M P E N S A T IO N .

M ea su re o f ju s t com p e n s a tio n . —  
Ju s t compensation is measured by the 
va lue o f the p rope rty taken . S ta te v. 7.026 
Acres, more o r less, Sup. C t. Op. No. 601 
(F ile No. 11C6), 466 P.2d 364 (1970).
F a i r  m a rk e t v a lu e  is an a p p ro p r ia te  

m easu re o f th e ju s t com p e n s a tio n  
g u a ra n te e d b y th is  se c tio n . Dash v. 
S ta te , Sup. C l. Op. No. 7 5 6 (F ile N o . 1405), 
491 P.2d 1069 (1971).
" F a i r  m a rk e t v a lu e " . —  F a ir m a rke t 

va lue is the price in money th a t the 
p rope rty could be sold fo r on the open 
m a rke t under fa ir cond itions between an 
owner w il l in g  to se ll and a purchaser 
w il l in g  to buy, w ith  reasonable tim e 
a llowed to fin d a purchaser. S ta te v. 7.026 
Acres, more o r less, Sup. Ct. Op. No. 601 
(F ile No. 1106). 466 P.2d 364 (1970).
One crite r io n fo r de te rm in in g va lue is 

w l.a t the p rope rty is w o rth on the m a rke t 
—  its fa ir m a rke t va lue , and th is is to be 
dete rm ined by a ju s t cons idera tion o f a ll 
the uses fo r w h ich the p rope rty is su itab le . 
S ta te v. 7.026 Acres, more or less. Sup. C t. 
Op. No. 601 (F ile No. 1106), 466 P.2d 364 
(19701; Dash v. S ta te , Sup. C t. Op. No. 756 
(F ile No. 1405), 491 P.2d 1069 (1971).
The h ighest and most p ro fita b le use fo r 

wh ich the p rope rty is adaptab le is to be 
considered, to the ex ten t th a t the prospect 
o f demand fo r such use affects the m a rke t 
va lue w h ile the p rope rty is p r iv a te ly held. 
S ta te v. 7.026 Acres, more o r less, Sup. Ct. 
Op. No. 601 (F ile No. 1106), 466 P.2d 364 
(1970).
T h e e sse n tia l d if fe re n c e  b e tw e e n 

m a rk e t p r ic e  an d m n rk e t v a lu e  lies in 
the prem ises o f in te lligence , know ledge 
and w illingness , a ll o f w h ich are 
contempla ted in m n rke t va lue b u t not in 
m a rke t price. S ta ted d iffe re n t ly , a t any 
g iven moment o f tim e , m a rke t va lue
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connotes w ha t a p rope rty is a c tu a lly w o rth 
and m a rke t p rice w ha t i t m ay be sold for. 
Dash v. S ta te . Sup. C t. Op. No, 756 (F ile 
No. 1-105), 491 P.2d 1069 119711.
Use o f p ro p e r ty  m u s t be re a s o n a b ly  

p ro b a b le . —  I t m ust be shown th a t the 
use fo r wh ich the p rope rty is cla im ed to be 
adaptab le is reasonab ly probable. I f  th is 
canno t be shown, evidence o f prospective 
use must be excluded because i t  would 
a llow  mere con jecture and specu la tion to 
become a gu ide fo r asce rta inm en t o f va lue, 
and th is is no t a perm iss ib le method for 
the ju d ic ia l asce rta inm en t o f tru th . S ta te 
v. 7.026 Acres, more o r less, Sup. C t. Op. 
No. 601 (F ile No. 1106), 466 P.2d 364
(1970).
"B e s t use ”  e v id e n ce . —  See Dash v. 

S ta te . Sup. C t. Op. No. 756 (F ile No. 1405), 
491 P.2d 1069 (1971).
In d e te rm in in g ju s t compensation, 

usua lly measured by the "m a rk e t va lu e " o f 
the p rope rty , the h ighes t and most 
p ro fita b le use fo r w h ich the land is 
adaptab le m ay be considered to the ex ten t 
th a t the prospective demand fo r such use 
affecte the p rope rty 's presen t m a rke t 
va lue. Thus, m any courts, in c lu d in g 
A la s ka ’s, have allowed evidence o f a 
reasonab ly probab le subd iv is ion to be 
adm itted to prove the a d a p ta b ility o f the 
land fo r subd iv is ion use. Dash v. S ta te . 
Sup. Ct. Op. No. 756 (F ile No. 1405), 491 
P.2d 10G9 (1971).
A d m is s ib i l i t y  o f s u b d iv is io n  p la t . —  

Where the a d a p ta b ility o f the land fo r 
subd iv is ion use is shown to be reasonab ly 
probable, and no t too remote or 
specu la tive , then a subd iv is ion p la t is 
adm iss ib le os il lu s t ra t in g  the po ten tia l 
and reasonably ’ probable use. S ta te v.
7.026 Acres, more or less, Sup. C t. Op. No. 
601 (F ile No. 11061. - '''e  P.2d 36-1 (19701.
A  t r u ly  s p e c u lu t iv  o r im a g in e d use 

sh o u ld  n o t be c o n s id e re d . Dash v. S ta le , 
Sup. Ct. Op No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
E v id e n c e  o f use as s u b d iv is io n . —  

The m a jo r ity o f courts a llow  evidence o f a 
po ten tia l subd iv is ion on ly fo r the lim ite d 
purpose o f show ing the ad a p ta b ility o f the 
land fo r subd iv is ion purposes. Dash v. 
S ta te . Sup. C t. Op. No. 756 (F ile No. 1405), 
491 P.2d 1069 (1971).
The cou rts are much more lib e ra l in 

a dm itt in g evidence o f a po ten tiu l 
subd iv is ion when some p re lim in a ry steps 
have been taken to develop the land. Dash 
v. S tate, Sup. C t. Op. No. 756 (F ile No. 
1405), 491 P.2d 1069 (1971).
W here the re is tes tim ony th a t the 

h ighest and best use o f the p rope rly is as

an in d u s tr ia l subd iv is ion , and evidence 
th a t o the r p rope rly in the imm ed ia te area 
was subd iv ided fo r in d u s tr ia l purposes, 
the proposed subd iv is ion is no t pu re ly 
con jectua l o r specu la tive . Dash v. S ta te , 
Sup. C t. Op. No. 756 (F ile No. 1405), 491 
P .2d 1069 (1971).
I f  the land were adaptable fo r 

subd iv is ion purposes, i t wou ld seem th a t 
the po ten tia l income to b e d e r iv c d  from 
sales o f the subd iv ided lots wou ld be 
h ig h ly re le van t to a de te rm in a tio n o f the 
"m a rk e t va lue ," espec ia lly to the ex ten t 
th a t soph istica ted investo rs who make 
decisions on the basis o f income 
cap ita liza tio n take p a r t in m a rke t 
transactions . Dash v. S ta te , Sup. C t. Op. 
No. 756 (F ile No. 1-105), 491 P.2d 1069
(1971).

C a p ita l iz a t io n  o f in c om e , in contexts 
o th e r than proposed subd iv is ions, has been 
recognized as an accepted method o f 
va lu a tio n by a num be r o f ju r isd ic tio n s . 
A lth o ugh cap ita liza tio n o f an tic ipa ted 
proceeds from  a proposed subd iv is ion 
necessarily has a specu la tive e lem ent, i t 
s t i l l has a d ire c t im pac t on the p rope rty ’s 
m a rke t va lue since i t w i l l in tluence 
inves tm en t decisions and thereby affect 
supp ly and demand. Dash v. S ta te , Sup. 
C t. Op. No. 756 (F ile No. 1405), 491 P.2d 
1069 (1971).

To the ex ten t th a t the " ju s t 
compensation” guaran tee in th is section 
comprises a no tion o f fa ir m a rke t va lue 
ra th e r than m ere ly the price the p rope rty 
w i l l b rin g in an im pe rfec t m a rke t, income 
cap ita liza tio n m us t be considered 
p a r t ic u la r ly  apposite. Dash v. S ta te . Sup. 
C t. Op. No. 756 (F ile No. 14051, 491 P.2d 
1069 (1971).
Even in a m a rke t where a parce l’s price 

is unaffected by its  income po ten tia l, 
income cap ita liza tio n m us t be considered 
to have a bea ring on "m a rke t va lue ." The 
dange r th a t m a rke t price w i l l no t closely 
re fle c t m a rke t va lue is enhanced when the 
p rope rty is not c u r re n t ly gene ra ting 
income. Dash v. S ta le . Sup. C t. Op. No. 756 
(F ile No. 1405), 491 P.2d 1069 (1971 1.
Income cap ita liza tio n in genera l and the 

an tic ipa ted use o r deve lopment method in 
p a r t ic u la r arc standa rd appra isa l 
practices. Dash v. S ta te . Sup. Ct. Op. No. 
756 (F ile No. 1405), 491 P.2d 1069(1971).
A n expe rt’s te s tim ony wh ich cap ita lized 

the an tic ipa ted re n ta ls from a proposed 
recrea tiona l subd iv is ion to a rr iv e a t an 
estim a te o f fa ir m a rke t va lue was p rope rly 
adm itted . Dash v. S ta te . Sup. C t. Op. No. 
756 (F ile No. 14051, 491 P.2d 1069 (19711.

173



A rt. I, § IS A l a s k a St a tu te s A rt. I , § 18
As to adm ission o f expert te s tim ony on 

m a rke t va lue based on the deve lopm ent 
costs and income cap ita liza tio n o f a 
po ten tia l subd iv is ion , see Dash v. S ta te . 
Sup. Ct. Op. No. 756 (F ile  No. 14051. 491 
P.2d 1069 (1971).
R u le  as to  sp e c ia l b e n e fits . —  The ru le 

in A laska is th a t specia l bene fits to the 
rem a inde r can on ly be used to offset 
severance damages to the rem a inde r. In  
the event th a t specia l bene fits exceed 
severance damages, the landowne r is s t i l l 
en title d to receive the fu l l m a rke t va lue o f 
the portion a c tu a lly taken . Dash v. S ta te , 
Sup. Ct. Op. No. 756 (F ile No. 1405), 491 
P.2d 1069 (1971).
J u s t c om p e n s a tio n  is n o t 

c o n d it io n e d  u p o n  re c e ip t o f 
com m en s u ra te  v a lu e  by the sta te . 
S tew a rt & G rin d le , Inc. v. S ta te . Sup. C t. 
Op. No. 1052 (F ile Nos, 1941 .19S2. 19S6), 
524 P.2d 1242(19741.
P e rs o n a l p ro p e r ty  used on la n d  n o t 

c o n s id e re d in  d e te rm in in g  com p e n ­
sa tio n . —  The genera l ru le is to the effect 
th a t personal p rope rty wh ich is used on 
land taken by em inen t domain canno t be 
considered in the de te rm ina tio n o f the 
compensation. S ta te v. Ness, Sup. C l. Op. 
No. 977 (F ile No. 1914). 516 P.2d 1212
(1973).
T h e m a jo r i t y  ru le  e xc lu d e s p ro p e r ty  

ta x  assessm en ts fro m  e v id e n ce in  
co n d em n a t io n  cases on the ra tio na le 
th a t such un assessment is res in te r a lios 
acta, no to rious ly un re lia b le as a c r ite r ia  o f 
true va lue or the op in ion o f persons not 
called as w itnesses and sub ject to 
cross-exam ination . S ta te v. 45,621 square 
feet o f land . Sup. C t. Op. No. 641 (F ile No. 
1115), 475 P.2d 553 (1970).
I t  is a lm ost eve ryw he re the law th a t the 

va lue placed upon a parce l o f land fo r the 
purposes o f ta xa tio n by the assessors o f the 
town in wh ich i t is s itu a te d is no evidence 
o f its va lue fo r o th e r than ta x purposes. 
S ta te v. 45,621 square feet o f land , Sup, C t. 
Op. No. 641 (F ile No. 1115), 475 P.2d 553
(1970).
AS 29.53.080 does no t fu rn ish the basis 

fo r the adm is s ib ility o f tax assessments as 
evidence in conderr a tion proceedings. 
G iven the lim ite d purpose o f the act, the re 
is no ind ica tio n th a t the le g is la tu re 
in tended to make ta x assessments p rim a 
facie evidence o f va lue in condemnation 
proceedings. S ta te v. 45,621 square feet o f 
land. Sup. C t. Op. No. 641 (F ile No. 1115), 
475 P.2d 553 (1970).
In  v iew o f the special purposes fo r which 

ta x assessments are made, the fac t th a t 
there is l i t t le  lik e lih o o d th a t an owner

wou ld contest an under-assessment o r an 
assessment wh ich d id not re fle c t the 
p rope rty ’s fu l l va lue , the po ten tia l 
u n re lia b i li ty  o f such assessments due to 
the varied qua lif ic a tio n s o f assessors, and 
the fact th a t such assessments s tand ing 
alone embody the op in ions o f persons not 
called as w itnesses and not subject to 
cross-exam ina tion , the adm ission o f 
p rope rty tax assessments as evidence o f 
fa ir m a rke t value in condemnation actions 
is p roh ib ited . S ta te v. 45.621 square feet o f 
land . Sup. C t. Op. No. 641 (F ile No. 1115), 
475 P.2d 553 (19701.
P a ym e n t o f in te re s t m a y be 

n e ce ssa ry c om p o n e n t o f ju s t 
c om p e n s a tio n . —  The paym en t o f 
in te re s t is, in app rop ria te circumstances, a 
necessary component o f co n s titu tio n a lly 
guaranteed "ju s t compensation ." S tew a rt 
& G rind le , Inc. v. S ta te . Sup. C t. Op. No. 
1052 (F ile Nos. 1941.1982,19861.524 P.2d 
1242 (19741.
B e fo re  in te re s t ca n acc ru e , th e re  

m u s t be a " ta k in g . "  S tewart & G rind le , 
Inc . v. S tate, Sup. C t. Op. No. 1052 (F ile 
Nos. 1941. 1962. 1986t. 524 P.2d 1242
(1974).
O w n e r is e n t i t le d  to in te re s t fro m  

d a te  o f tu k in g  to d a te  o f p a ym e n t. —  
T h is section necessitates th a t a property 
owner he compensated fo r delays incu rred 
between the dates o f the government's 
ta k in g  o f p rope rty and m ak ing paym ent. I f  
an award were paid im m ed ia te ly upon the 
ta k in g  o f the land by the state, no damages 
to the p rope rly owner would ensue. B u t 
where, due to the necessity o f legal 
proceedings to ascerta in fa ir m a rke t va lue 
o f prope rty , delays ensue, the p rope rty 
owner is en title d to an adequate sum to 
re im burse h im  fo r the loss o f use o f the 
money du r in g the period o f such delay. To 
hold o therw ise wou ld cons titu te a ta k in g  
o f the p rope rty w ith o u t ju s t compensation. 
There fo re , i t  is we ll estab lished th a t the 
owner o f p rope rty is en title d to in te re s t 
from  the date o f ta k in g  to the date o f 
payment. Russian O rthodox G reek 
Ca tho lic Church o f N o rth Am e rica v. 
A la ska S ta te Hous. A u th ., Sup. C t. Op. No. 
809 (F ile No. 1600), 498 P.2d 737 (1972).
S in ce com p e n s a tio n  fo r d e la ys 

re q u ire d . —  The 5 th amendment to the 
U n ite d S ta tes C ons titu tio n and th is 
section requ ire th a t a prope rty owner be 
compensated fo r de lays in cu rred between 
the dates o f the gove rnm en t’s ta k in g  o f 
p rope rty and m ak in g payment. S tew a rt & 
G rind le , Inc. v. S ta te . Sup. C t. Op, No. 
1052 (F ile Nos. 1941 ,1982,1986), 524 P.2d 
1242 (1974).
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I f  an award were pa id im m ed ia te ly upon 

the ta k in g  o f the land by the s ta le , no 
damages to the p rope rty owner would 
ensue. B u t where , due to the necessity o f 
legal proceedings to asce rta in fa ir m a rke t 
value o f prope rty , de lays ensue, the 
p rope rty owner is e n tit le d to an adequate 
sum to re im burse h im  fo r the loss o f use o f 
the money d u r in g the period o f such delay. 
To hold o therw ise wou ld cons titu te a 
ta k in g o f the p rope rty w ith o u t ju s t 
compensation. S tew a rt & G rin d le . Inc. v. 
S ta te . Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 1582, 19S6I. 524 P.2d 1242 (19741.
In te re s t fro m  d a te  o w n e r loses 

e co n om ic a d v a n ta g e s b u t n o t 
lia b i l i t ie s . —  I f  as a m a tte r o f 
cons titu tio na l law the p rope rty owner is 
en title d to in te re s t from  the moment the 
state takes lega l possession, he should, a 
fo r t io r i, receive in te re s t where he has been 
deprived o f a ll the econom ic advantages o f 
legal ownersh ip b u t is re lieved o f none o f 
the lia b il it ie s . S tew a rt &  G rin d le . Inc. v. 
S la te , Sup. C t. Op. No. 1052 (F ile Nos. 
1941, 19S2. 1986), 524 P.2d 1242 (1974).
A lth o u g h  no s ta tu te  so p ro v id e s . —  

There is no s ta tu to ry prov is ion fo r 
paym ent o f in te re s t from the date a 
condemnation action is in s titu te d where 
the p rope rty owner rem a ins in possession, 
and ir t ia s  long been recognized th a t unless 
m le re s t is spec ifica lly au tho rized by- 
le g is la tiv e enactm ent, i t m ay not 
o rd in a r i ly  be assessed aga ins t the sta te in 
any action . S tew a rt & G rin d le , Inc. v. 
S tate. Sup. Ct. Op. No. 1052 (F ile Nos. 
1941, 1982, 19861, 524 P.2d 1242 (1974).
C om p e n s a tio n  to  in c lu d e  expenses 

n e c e s s a r ily  in c u r r e d . —  C iv i l R. 
72 (k i)4 l, when construed in the fram ew ork 
o f the " ju s t compensation '' clauses o f the 
U n ited States and A laska cons titu tio n s , 
en title s the p rope rly owner to be made 
whole fo r expenses necessarily incu rred in 
connection w ith  the condemnation o f his 
property . S tew a rt &  G rin d le . Inc. v. S ta te . 
Sup. C t. Op. No. 1052 (F ile Nos. 1941, 
1982, 1986), 524 P.2d 1242 (1974).
T h is section and the 5 th amendment 

e n title  the p rope rty owner to be made 
whole fo r expenses necessarily in cu rred in 
connection w ith  the condemnation o f his 
property . C ity  o f Anchorage v. Scavenius, 
Sup. C t. Op. No. 1183 (F ile Nos. 2214. 
2222), 539 P.2d 1169 (1975).
W ith o u t su ch a ru le , th e s ta te  fo rc e s 

a p ro p e r ty  o w n e r to  p a y a g re a te r 
p o r t io n  o f th e co s ts o f a pub lic pro ject 
than any o the r ta xpa ye r m us t pay by 
a ff lic t in g  h im  w ith  unavo idab le expenses 
o f condemnation. P lac ing such a burden on

the p rope rty owner is no more ju s t than 
assessing a levy aga ins t h im  bu t no others. 
C ity  o f Anchorage v. Scavenius. Sup. C t. 
Op. No. 1183 (F ile Nos. 2214. 22221. 539 
P.2d 1169 (1975).
C o n s tru c t io n  o f h o ld in g  in  S te w a r t & 

G r in d le , In c . v . S ta te . —  The ho ld ing in 
S tew a rt & G rind le . Inc . v. S ta te . Sup. Ct. 
Op. No. 1052 (F ile Nos. 1 9 4 1 ,19S2, 1986), 
5 JP .2d 1242(1974). th a t C iv i l R. 72<k)(4) 
when construed in the fram ew ork o f the 
" ju s t compensation" clauses o f the U n ited 
Sta tes and A laska cons titu tio n s en title s 
the p rope rty owner to be made whole fo r 
expenses necessarily incu rred in 
connection w ith  the condemnation o f his 
p rope rty , does no t mean th a t the state 
m us t become the gua ra n to r o f '•"cts 
incu rred in advanc ing eve ry possible le ra l 
theo ry an owner m ay have in an em inen! 
domain proceeding. S ta te . Dep’t o f Hwys 
v. Salzwedel. Sup. C t. Op. No. 1861 (F ile 
No. 3976). 596 P.2d 17 (1979).
A n y  ru le  w h ic h  p u r p o r ts  to s h i f t th e 

cos ts o f th e in i t ia l d e te rm in a t io n  o f the 
com p e n s a tio n  a w a rd  u p o n  th e o w n e r 
w o u ld  be u n c o n s t i tu t io n a l . C ity o f 
Anchorage v. Scavenius, Sup. C t. Op. No. 
1183 (F ile Nos. 2214. 2222), 539 P.2d 1169 
(1975).
A p p ra is e rs ’ an d a t to rn e y ’s fees h e ld 

’ ’ n e c e s s a r i ly " in c u r r e d . S tew a rt & 
G rin d le , Inc. v. S ta te , Sup. C t. Op. No. 
10521 F ile Nos. 1941 ,1982 ,1986 ). 524 P.2d 
1242 (1974).
W here the p rope rty to be taken has a 

re ad ily ascerta inab le m a rke t va lue, or is 
w o rth too l i t t le  to w a rra n t a professional 
app ra isa l, an appra ise r's fee could not be 
said to be "necessary," and the prope rty 
ow ne r wou ld no t be en title d to 
compensation fo r such an expense. 
S tew a rt & G rin d le . Inc. v. S ta te . Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941, 1982, 1986), 
524 P.2d 1242 ( i974).
W here the p rope rty to be taken has a 

re a d ily ascerta inab le m n rk e t va lue , o r is 
w o rth too l i t t le  to w a rra n t a professional 
app ra isa l, an appra ise r's fee could no t be 
said to be "necessary," and the p rope rty 
owner wou ld no t be en title d to 
compensation fo r such an expense. 
S tew a rt & G rin d le , Inc . v. S ta te , Sup. Ct. 
Op. No. 1052 (F ile Nos. 1941, 1982,1986), 
524 P.2d 1242 (1974).
W here the p rope rty has a read ily 

ascerta inab le m a rke t va lue and the sta te 
has offered a t least th a t amoun t, any 
a tto rn e y ’s fees subsequen tly incu rred 
wou ld not be necessary in orde r to ob ta in 
ju s t compensation, and wou ld accord ing ly 
be disa llowed . S tew a rt & G rind le , Inc . v.
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S tate, Sup. C t. Op. No. 1052 (F ile Nos. 
1941. 19S2, 19861, 524 P.2d 1242 11974).
N o n w a rd  o f expenses in  s itu a t io n s  

n o t sp e c if ie d  in C iv . R . 72<k). —  In the 
absence o f an amendment, the supreme 
court is not ju s t if ie d  in aw a rd in g costs and 
a tto rney 's fees in s itu a tio n s no t specified 
in C iv . R. 72 (k l, wh ich specifies when costs 
and a tto rn e y ’s fees in cu rred by the 
p rope rty owner are to be assessed aga in s t 
the condemnor. C ity o f Anchorage v. 
Scavenius. Sup. C t. Op. No. 1183 (F ile Nos. 
2214, 2222), 539 P.2d 1169 (1975).
A w a rd  o f fee9 in c u r r e d  in  

u n s u c c e s s fu lly  se e k in g  com p e n s a tio n  
fo r th e e x p e c ta n c y o f re n e w a l o f n 
lease was e rro r since the expenses in 
deve lop ing th is c la im  were not 
"necessarily in cu rre d " w ith in  the mean ing 
o f C iv. R. 72(k l(4 ). S ta te , Dep't o f Hwys. v. 
Salzwedel, Sup. C t. Op. No. 1861 (F ile No. 
3976), 596 P.2d 17 (1979).
W he re p ro p e r ty  o w n e r u n s u c ­

c e s s fu lly  a p p e a ls m a s te r 's a w a rd . —  A 
condemnor is no t en title d to an nw ard o f 
costs atid a tto rney 's fees when the p rope rty 
owner has unsuccessfu lly appealed a 
m aste r’s award . C ity o f A - tho rage v. 
Scavenius, Sup. C t. Op. No. 1183 (F ile Nos. 
2214, 2222), 539 P.2d 1169 (1975).
J u s t c om p e n s a tio n  w i t h in  ru n g e o f 

te s t im o n y p re c lu d e s n ew  t r ia l . —  The

t r ia l court did no t comm it an abuse o f 
d iscre tion in deny ing the sta te 's m otion fo r 
new tr ia l , where the ju ry 's de te rm ina tio n 
o f ju s t compensation was w ith in  the range 
o f the tes tim ony . S ta le v. 45.621 square 
feet o f land . Sup. C t. Op. No. 641 (F ile No. 
1115), 475 P.2d 553 (1970).
J u r y ’s a w a rd  o f S0.00 ns ju s t 

c om p e n s a tio n  to  a p ro p e r ty  o w n e r fo r 
th e ta k in g  o f an easem en t w a s no t 
p a te n t ly  in a d e q u a te  or v io la tiv e ol 
con s titu tio n a l provis ions pe rta in ing to 
em inen t domain . Scavenius v. C ity o f 
Anchorage. Sup. C t. Op. No. 1182 (F ile No. 
21P3>, 539 P.2d 1161 (1975).
ir to  ta k in g  o f an easement does 

cons titu te an app rop ria tio n o f the owner's 
p rope rty regard less o f its m inuscu le effect. 
B u t where the p rope rty owner fa iled to 
object to in s tru c tio n s expressly p e rm itt in g 
the en try o f an award o f no compensation 
and the diffe rence between an award o f 
80.00 compensation and a nom ina l sum to 
wh ich the p rope rty owner wou ld have been 
e n tit le d is de m in im us , the fa ilu re to 
award compensation per se d id not requ ire 
reve rsa l. Scavenius v. C ity o f Anchorage, 
Sup. C t. Op. No. 1182 (F ile No. 21931, 539 
P. 2d 1161 (1975).

Section 19. R igh t to B ea r A rm s. A well-regulated m ilit ia  being 
necessary to the security of a free state, the righ t of the people to keep 
and bear arms shall not be infringed.

Section 20. Q ua r te r in g  So ld ie rs . No member of the armed forces 
shall in time of peace be quartered in any house without the consent 
of the owner or occupant, or in time of war except as prescribed by law. 
The m il ita ry sha ll be in str ict subordination to the c iv il power.

Section 21. Constru c t ion . The enumeration of r ights in this 
constitution sha ll not impair or deny others retained by the people.

R ig h t o f s e lf - re p re s e n ta t io n  has been 
so re tu in e d  b y th e pe o p le . —  See 
McC racken v. S ta te , Sup. C t. Op. No. 986 
(F ile No. 1791), 511 P.2d 85 (1974).
A  prisoner has a r ig h t to represent 

h im se lf in post-convic tion re l ie f p ro ­
ceedings. McC racken v. S ta te , Sup. C t. Op. 
No. 986 (F ile No. 1791), 518 P.2d 85
(1974).
T h e r ig h t to  coun se l s h o u ld  n o t be 

used to  b a r s e lf- re p re s e n ta t io n .
M cC racken v. S ta le , Sup. Ct. Op. No. 986 
(F ile No. 1791), 518 P.2d 85 (19741.

T h e  r ig h t to  s e lf - re p re s e n ta t io n  is 
n o t a b so lu te . McC racken v. State. Sup. 
Ct. Op. No. 986 (F ile No. 17911, 518 P.2d 
85 (1974).
Q u a li f ic a t io n s  on r ig h t o f se lf- 

re n re s e n ta t io n  in  p o s t-c o n v ic t io n
p ro c e e d in g s . —  See McC racken v. S ta le . 
Suo. Ct. Op. No. 986 (F ile No. 1791), 518 
P.2d 85 (1974).
C r im in a l R . 39(b) co n s tru e d  in l ig h t 

o f th is  se c tio n . —  See McC racken v. 
S ta te . Sup. C l. Op. No. 986 (F ile No. 1791'. 
518 P.2d 85 (19741.
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R u le  72. E m in e n t  D om a in .

(a) Applicability of O ther Rules. The procedure fo r  the 
condemnation of p roperty  undi ‘he power of eminent domain 
shall be governed by these rules, except as otherwise provided 
in thia iulc.

(b) .Joinder of Properties. The plaintiff may join in the 
same action one or  more separa te  pieces of property, whether 
in the  same o r  different ownership and w hether o r  not sought 
fo r  the  same use.

(c) C om p la in t.
(1) Caption. The complaint shall contain a  caption as 

provided in Rule 10(a) ,  except t h a t  the  plaintiff shall name 
as defendants the  property, designated generally by kind, 
quantity, and location, and a t  least  one of the  owners of some 
p a r t  of or interest in the  property .

j2 )  Contents. The complaint shall contain a short  and 
plain s ta tem ent of the au tho ri ty  and necessity for  the talcing, 
the use for which th e  property  is to  be taken, a  description of 
the property  sufficient fo r  its  identification accompanied by 
a map or plat thereof, the  in terests  to be acquired, and as to 
each separate piece of property  a designation of the  defendants 
who have been joined as  owners thereof o r  of some in terest  
therein. If  an  casement or  right-of-way is sought to  be con­
demned, the complaint and the a ttached  map or p la t  m ust 
show the location, route and termini.

Upon the commencement of the action, the  p lain tiff  need 
join as defendants only the persons having o r claiming an in­
te res t  in the  property  whose nam es arc  then known, bu t prior 
to  any hearing involving th e  compensation to  be paid fo r  a 
piece of property, the  plaintiff shall add as defendants all per­
sons having or  claiming an in terest  in th a t  p roperty  whose 
names can be ascertained by  a  reasonably diligent search of 
the records, considering the  cha rac te r  and value o f  th e  pro­
p e r ty  involved and the in terests  to be acquired, and also those 
whose names have otherwise been learned. All o the ia  m ay be 
made defendants under the designation “Unknown Owners".

Process shall be served as provided in subdivision (d) of
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th is  rule upon all defendants, w hether named as defendants a t  
the time of the commencement of the action or subsequently 
added, and the  defendant may answ er as provided in subdivi­
sion (e) of this rule. The  court meanwhile m ay order such, din- 
tribut ion of  a deposit as  the fac ts  warrant.

(3) Filinp. In addition to filing the complaint with  the 
court, the  plaintiff shall furnish to the  clerk a t least one copy 
thereof for the use of the  defendants and additional copies a t  
the request of the  clerk o r  of a defendant.

(d) Process.

(1) Notice— Deliver)/. Upon the filing of the complaint 
the p lain tiff  shall forthw ith  deliver to  the clerk joint o r  several 
notices directed to  the  defendants named or designated in the 
complaint. Additional notices directed to defendants subse­
quently  added shall be so delivered. The delivery of the notice 
and its service have the  sam e effect as the delivery and se r­
vice of th e  summons under Rule 4.

(2) Form. Each notice shall s ta te  the court, the title of 
the action, the  name of the defendant to  whom it Is directed, 
th a t  th e  action is to  condemn property, a description of his 
p roperty  sufficient for its identification, the  in terest to be 
taken, the  au tho ri ty  and necessity fo r  the taking, and th e  use 
fo r  which the  property  is to be taken. The notice must show 
the location, route  and  termini of any  easement or  right-of- 
way sought to  be condemned.

The notice shall also s ta te  th a t  the  defendant m ay servo 
upon the  p lain tiff’s  a t to rney  an answer within tw enty  (29) 
days a f te r  service of the  notice, t h a t  a failure to serve an an ­
swer constitu tes a consent to the tak ing  and to th e  au thority  
of th e  court to  proceed to hear  the action and  to fix the com­
pensation, and th a t  a t  a designated time and place the court 
will conduct a  hearing to determine the  au thori ty  and neces­
s ity  fo r  the  taking.

The notice shall  fu r th e r  s ta te  t h a t  the  defendant, without 
filing an answer, may serve on plaintiff 's  a t to rney  a notice of 
appearance designating the  p roperty  in which he claims to  he 
in te re s ted ; t h a t  th e rea f te r  he will receive notice of all proceed­
ings affecting it ;  t h a t  regardless of w hether the defendant np-
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peara o r  answers, he m ay present evidence as  to  the am ount 
of compensation to be paid for  his p ro p er ty  a t  the  hearing or 
trial of the issue of ju s t  compensation; th a t  regardless of 
whether he appears  or answ ers  he m ay  share  in the d is tr ibu­
tion of the aw ard; th a t  if ne ither  an appearance n o r  an answer 
is filed the court will proceed to h e a r  the  action and to fix the 
compensation w ithout fu r th e r  notice; and th a t  if neither an 
appearance nor an answer is filed before ton (10) days a f te r  
the  ju ry 's  verdict is re turned  or the m aste r 's  repo rt  is filed, 
judgm ent by default will be taken against the  defendant for  
the relief demanded in the com) laint.

(3) Service of Notice.
(a ] Personal Service. Personal service of the notice 

shall be made in accordance with Civil Rule 4.
[b |  Unknown Owners. Service of the notice upon un­

known owners shall be made in accordance with Civil Rule 
4(e) .

(1) Return--Amendment.  P roof of sendee  of the  notice 
shall be made, and  amendment of the notice or proof of its 
service allowed, in the m anner provided fo r  the  re tu rn  and 
amendment of the  summons under Rule 4 (f)  and (g).

(e) Appearance or Answer.
(1) No Objection or Defense. I f  a  defendant has  no ob­

jection or defense to the  tak ing  of his property, he m ay serve 
a notice of appearance designating the  p roperty  in which he 
claims to be interested. T hereaf ter  he shall receive notice of 
all proceedings affecting it.

(2) Objection or Defense— Answer. I f  a  defendant has 
any objection or defense to the  tak ing  of his property , he 
shall serve his answ er within twenty (20) days a f te r  the se r­
vice of notice upon him. The answ er shall identify the  property  
in which he claims to have an interest, s ta te  the  na tu re  and 
extent of the interest claimed, and s ta te  all his objections and 
defenses to  the taking of his property.

(3) Declaration of Taking— Objection. Any motion ques­
tioning the  validity of a declaration of tak ing  shall be served 
on or  before the time provided in the notice for answering, or 
within twenty (20) days a f te r  the filing of the declaration of

Alaska H of C 7/80 Q R  209

72 ClVII. R u i.e s

taking, whichever is later. F or  good cause shown, the  court 
m ay permit a la ter  filing of the motion.

(4) Waiver of Defenses  ami Objections. A defendant 
waives all defenses and objections not presented as provided 
in this subdivision (c), but c t  the hearing or  trial of the issue 
of ju s t  compensation, w hether or lo t  he has previously ap ­
peared or answered, and even though a default judgment may 
have been entered against him, he may present evidence as to 
the am ount of compensation to be paid for his property, and 
he also may share  in the  distribution of the award if his claim
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for compensation is filed before the  aw ard  is ordered distributed 
by the court.

I')) Other Pleading or Motion Precluded. No other  p lead­
ing or motion assert ini; any  ad d it iona l  defense or objection 
shall  he allowed.

(f) A m e n d m e n t  o f  P l e a d i n g s .  W ithout leave of court, the 
p la in t if f  m ay am end tin-complaint at a n y  time before the  tria l 
of  the  issue of  com pensation  an d  as  m a n y  times as desired, hut 
no am endm ent shall he m ade which will result in a d ism issal 
forbidden by subdivison (i) of th is  rule. T he  p la in t if f  need not 
serve a copy of an  am endm en t,  hut sh a l l  serve notice of the 
filing, as  provided in FuleSth), upon any  pa r ty  affected thereby 
who h as  appeared and, in the m a n n e r  provided in subdivison 
(cl) of th is  rule, upon any  party  affected thereby who h a s  not 
appeared. T he  p la in t if f  shall furnish  to the  clerk of the court for 
the use of the defendan ts  a t least one copy of each am endm ent,  
and lie shall  furnish additional conies on the request of the 
cleric or of a defendant.  W ithin the  time allowed by subdivision
(c) of th is  rule a defendant m ay  serve  his answ er to the 
am ended pleading, in the  form a n d  m a n n e r  and  with the  sam e  
effect as there provided.

(g) S u b s t i t u t i o n  o f  P a r t i e s .  I f  a defendant dies or becomes 
incompetent or transfe rs  his in terest a f te r  his joinder, the  court 
m ay order substi tu tion  of the proper p a r ty  upon motion and 
notice of hearing . If the  motion a n d  notice of h e a r in g  are to he 
served upon a person not a lready  a party ,  service shall  be m ade 
as  provided in subdivision (d) (11) of th is  rule.

th) H e a r i n g  a n d  T r ia l .
(1) Procedure. The h e a r in g  of the  a llega tions and  evi­

dence of persons interested, w h e th e r  before the  court, jury , or a 
m aster, sha ll  he conducted in the m a n n e r  prescribed by these 
rules.

(2) Hcarinfi Before Master. A m a s te r  appoin ted  by the 
court to ascer ta in  the am o u n t  to he paid  by the  p lain t iff to each 
owner or other person interested in the  property shall  report to 
the  court pu rsuan t  to Rule r>3ld) (1). I f  all parties object to the 
appo in tm ent of a master, they m ay  have  a trial by jury or, if  the
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ju ry  is waived by all parties to the action, a trial w ithout a jury, 
hv filing a dem and  for it w ithin the time allowed for answ er or 
w ith in  the additional time which the  cour: may set.-

Cl) Xotiee o f  Report. Upon the filing of a report by the  
m aster, the clerk shall forthw ith  mail notice of the filing to all 
par ties  who h av e  appeared or answered.

(-1) Appeal and Trial Dr A'urn. The p la in tiff  m ay appeal 
within ten (10) days  after being served with notice of the filing 
of  the m a s te r ’s report. Any defend who has  appeared nr 
answ ered  before the  filing of  a m aster 's  report m ay appeal 
w ith in  fifteen (15) days after being served with notice of the 
filing of  the  m a s te r ’s report. Any other interested person 
desir ing  to appeal from a m aste r 's  report must take  his appeal 
w ith in  fifteen C.5) days after the filing of such report.

(5) Xotiee o f  Appeal. A party  or other interested pe rson  
m ay appeal from the m a s te r ’s  report by filing with the  clerk a 
notice o f  appeal in duplicate, with  sufficient additional copies 
for all p ar t ies  who have  appeared or answered. T he  notice of 
appeal sha ll  conta in  the following:

(a |  T he  title of the  action.
Ib] T h e  n a m e s  o f  the  p a r t ie s  ta k in g  th e  ap pea l ,  
(cj T he  m as te r ’s report or p a r t  thereof appealed  from 

and  the da te  of its filing.
Id] The n am e of the court to which the appeal is taken. 
|e |  A concise s ta tem en t  of the  g rounds of appeal.

Notification of the filing of the notice shall be g iven by the 
clerk by m ailing  copies thereof to all parties who have  appeared 
or answ ered  other th an  the  par ty  or parties  tak ing  the appeal, 
but his failure to do so does not affect the  validity  of the  appeal. 
T h e  notification to a p a r ty  sha ll  be given by m ailing  a copy of 
the  notice of appeal to his a tto rney  of record, or if the  pa r ty  is 
not represented  by an a tto rney , then  to the party  at his last 
known address.

(i) D i s m is s a l  o f  A c t io n .
(1) A s o f  Right. If no hear ing  h a s  begun to determ ine  the  

com pensation  to be paid for a piece o f  property and  the p la in t if f  
h a s  not acquired  the  title or a  lesser in te res t  in or taken  
possession, the  p la in tif f  may d ism iss  the  action as  to th a t
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property, without- an  order of the court, by filing a notice of 
d ism issal se t t ing  forth a brief description of the property as  to 
which the action is dismissed.

(2) By Stipulation. Ib fore th e  entry  of any judgm ent 
vesting  the  p la in tif f  with the title or a lesser interest in or 
possession of property, the action m ay  be dismissed in wholeor 
in part ,  without an  order of the com I. as  to ‘M-operty by 
filing a s tipu la t ion  of d ismissal by the  j .a. if  and  the 
d efendan t  affected thereby; and, it tbe  parties  so stipulate, the 
rourl  m ay v aca te  an y  judgm ent th a t  has  been entered.

(.’I) By Order nf the Court. At any  time before com pensa­
tion for .i piece of property  h a s  been determ ined  and paid and 
after motion and  hear ing , the court m ay  d ism iss  the  action as 
to th a t  property, except th a t  it shall not d ism iss  the  action a s to  
any  part  ol the  property of which the  p la in t if f  has  taken 
possession or in which the p la in t if f  has  taken  title or a lesser 
interest, but shall  aw ard  just eom pens tion for the possession, 
title or lesser in terest  so taken . T he  court a t any  time m ay drop 
a defendant unnecessarily  or improperly joined.

(•}' Effect, Kxcept as  o therwise provided in the notice, or 
s t ipu la tion  of dism issa l,  or order o f  the court, a n y  dism issa l is 
without prejudice.

(j' D e p o s i t  a n d  I ts D i s t r i b u t io n .  The plaint iff shall depos­
it with the court an y  money required by law a s  a condition to 
the exercise nf the power ot eminent dom ain, and  a lthough not 
so required, m ay m ake  such  deposit. In such case  the court and 
a t to rneys  shall expedite the  proceedings for the  distribution of 
the  money so deposited and for the asce r ta in m en t  and  paym ent 
of just com pensation. If (he com pensation  finally aw arded to 
an y  defendan t  exceeds the am ount which h as  been paid to him 
on distribution of the  deposit, the court sha ll  enter judgm ent 
ag a ins t  the  p la in t i f f  an d  in favor of th a t  defendant for the 
deficiency. If the com pensation finally aw arded to any  defen­
dan t  is less th a n  the  am ount which has  been paid to him, the 
court sh a ' l  en ter  judgm ent a g a in s t  him and  in favor o f  the 
p la in tiff  for the over-pavmenl.

(k) C o s t s ,  f usts a n d  a t to rn ey ’s fees incurred by the  defen­
d a n t  shall  not be assessed ag a in s t  the  plaintiff, unless:
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(11 the taking of the property is denied; or
(2) the p la in tiff  appeals  from the allowance of the m as te r  

and  the  defendant does not appeal; or
(.’I) the aw ard  of the  court was at least ten (101 percent 

la rger  th a n  the am ount deposited by the condem ning au thori ty  
or the  a llow anceo t the m aste r  from which an  appeal as t:ik• n 
by the defendant; or

(■1) the action  w as  d ism issed  under  the  p rov is ions  ol 
p a ra g ra p h  (i) of this rule; or

(5) allowance of costs and a t to rney’s fees appears  neces­
sa ry  to achieve a just  an d  adequate  com pensation of tin* owner.

A ttorney  s fees allowed under th is  p a ra g ra p h  sha ll  be com­
m e n su ra te  with  the time committed by the a t to rney  to th e  case 
th roughou t the entire proceedings. (Amended bv Suprem e 
Court Order -JM effective August 1, 1980; an d  by Suprem e 
Court Order -16a effective Ju n e  1, 1981)
CROSS REFER ENC ES : AS 09 ."V -F ia -AS 09 " ,  l« fr C iv I "n o  ! I"
(cl CROSS KKFRRKNCHS: AS 0? .V, 2il>— AS e • " , 27.* Co V j •-. 
C.IH2) CROSS REFERENCE: Co Farm 1!0 
Id.Ctl CROSS REFERENCE: Co Form ! 17 
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and the deposit ol the estim ated compensa­
t io n Russian O rthodox G reek C a tho lic 
Church o f N . Am . v. A la ska S ta te Hous. 
A u th .. Sup. C t. Op. No. 809 (K ile No 
1600t, 498 P.'2d 737 (19721.
I t  is th e  o b je c t io n  w h ic h  c a lls  fo r the 

h e a r in g . A m otion fo r hea ring w ith  sup ­
po rtin g a ff id a v its is no t requ ired . S ta le . 
Dep't o f T ransp . & Pub. F a c ilit ie s v. 0.644 
Acres. Sup. C t. Op. No. 2118 (F ile No. 
46611, 613 P.2d 829 . 19S0».
A s to  sh o w in g s ne ce s sa ry w h e re

o w n e r co n te s ts v a l id i t y  o f ta k in g , see 
A rco P ipe line Co. v. 3.60 Acres, More or 
Less, Sup. C l. Op. No 1177 (F ile No. 2419>, 
539 P.2d 64 (19751.
F o r d is t in c t io n  b e tw e e n p ro c e e d in g s 

in  c o n d em n a t io n  u n d e r d e c la ra t io n  o f 
ta k in g  and th o se u n d e r c o m p la in t 
se e k in g c o n d em n a t io n  an d o rd e r fo r 
possess ion , see A rco P ipe line Co. v. 3.60 
Acres, More or Less. Sup. C t. Op. No. 1177 
(F ile No. 2419), 539 P.2d 64 (1975*.

C o lla te ra l re fe re n c e s . —  C 'ndemnor's 
acqu is itio n of. o r r ig h t to . m ine ra ls unde r 
land taken in em inen t domain . 36 ALR2d 
1424.

C ha rg ing landowne r w ith  re n t o r use 
va lue o f land where he rem a ins in pos­
session a fte r condemnation . 20 ALR3d 
1164.

Sec, 09,55.460. E f fe c t o f  appea l, (a) No appeal or a bond or 
undertaking given operates to prevent or delay the vesting of t it le  to 
real property or the right to possession of it.

lb) The p la in tif f mat' not be divested of a tit le or possession acquired 
except where the court finds that the property was not taken by 
necessity for a public use or purpose in a manner compatible with the 
greatest public good and the least private injury. In the event of that 
finding, the court sha ll enter the judgment necessary to (1) compensate 
the persons entitled to it for the period during which the property was 
in the possession of the plaintiff, (2) recover for the p la in tif f any awrard 
paid to any person, and (3) order the p la in tif f to restore the property to 
the condition in which it existed at the time of the fil ing of the decla­
ration of tak ing unless such restoration is impossible, in which case the 
court sha ll award damages to the proper persons as compensation for 
any dim inution in the value of the property caused by the p la in t i f fs 
wrongful possession, (S 13.23 ch 101 SLA 1962; am § 3 ch 149 SLA 
1976)

L e g is la t iv e  h is to r y  re p o r ts . —  For 
report on ch. 149, S LA 1976 (HCSRB 546), 
see l r 76 House Jou rn a l, p. 945.

N O T E S  TO  D E C IS IO N S

P re s u m p tio n  th a t ta k in g  is re a s o n ­
a b ly  re q u is i te  to  re a l iz a t io n  o f p u b l ic  
use . —  Once an au tho rized pub lic use fo r 
the ta k in g  is estab lished by the 
condemnor, and s ta tu to ry and procedura l 
requ irem en ts are othe rw ise sa tis fied , th a t 
the p a r t ic u la r ta k in g  is reasonab ly 
requ is ite to the rea liz a tio n o f th a t use 
sha ll he presumed. A rco P ipe line Co. v.
3.60 Acres, More o r Less, Sup. C t. Op. No.

1177 'F i le  No. 2419), 539 P.2d 64 '1975).
T h e q u e s t io n  o f n e ce s s ity u n d e r a 

d e c la ra t io n  o f ta k in g  is n o t one fo r in i ­
t ia l ju d ic ia l c o n s id e ra t io n  as in the case 
o f o the r condemnation proceedings. A rco 
P ipe line Co. v. 3.60 Acres, More o r Less, 
Sup. C t. Op. No. 1177 (F ile No. 2419), 539 
P.2d 64 (1975).
The concept o f ju d ic ia l rev iew embodied 

in A laska 's genera l em inen t domain sta t-
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utes is incons is ten t w ith . and 
inapp rop ria te to. proceedings unde r a 
dec la ra tion o f ta k in g . A rco P ipe line Co. v.
3.60 Acres. More o r Less, Sup. C t. Op. No. 
1177 (F ile No. 2-119). 539 P.2d 64 (1975).
A b s e n t c le a r s h o w in g  o f fr a u d , e tc .

—  In proceedings in  em inen t domain by 
way o f a dec la ra tion o f ta k in g  under AS 
09.55.420 —  09.55.450. the cou rt is 
w ith o u t a u th o r ity , e ith e r by v ir tu e  o f the 
express mandate o f subsection (b i o f th is  
section or by im p lic a t io n from  the leg is la ­
tiv e h is to ry and po licy evidenced in AS 
09.55.440, to rev iew the question o f the 
necessity o f a p a r t ic u la r ta k in g  absent a 
c lear show ing o f fraud , bad fa ith , 
a rb itra r in e ss o r an abuse o f d iscre tion in 
exercise o f the power o f condemnation by 
the condemning a u th o r ity . A rco P ipe line 
Co. v. 3.60 Acres. More or Less, Sup. C t. 
Op. No. 1177 ( r i le  No. 3419), 539 P.2d 64 
(1975).
N o tw ith s ta n d in g such provis ions as AS 

09.55.270(2), ju d ic ia l in q u iry  in to such 
necessity o r the condemnor’s de te r­
m ina tions w ith  respect the re to is r o t 
approp ria te unless and u n t i l the 
condemnee has presented c lea r and 
conv inc ing evidence th a t the condemnor 
has Acted in bad fa ith  o r so cap ric ious ly 
and a rb i t r a r i ly  as to ind ica te the absence 
o f any reasonable d e te rm in in g p rin c ip le . 
A rco P ipe line Co. v. 3.60 Acres. More o r 
Less, Sup. C l. Op. No. 1177 (F ile No. 2419), 
539 P.2d 64 (1975).
O n ly specific a lle ga tions o f fraud , bad 

fa ith  or some gross abuse o f d isc re tion in 
loca ting the p ipe lin e could ra ise issues 
su ffic ie n t to p e rm it ju d ic ia l rev iew o f the 
necessity o f the ta k in g . A rco P ipe line Co. 
v. 3.60 Acres. More o r Less. Sup. C t. Op. 
No. 1177 (F ile No. 2419), 539 P.2d 64
(1975).
F a i lu re  o f c o n d em n o r to m ake 

s h o w in g  w a s n o t nbu se o f d is c re t io n .
—  Where i t is c lea r th a t the use in tended 
is pub lic and s ta tu to r i ly  au thorized , and 
condemnor has presented un rebu ttcd e v i­
dence to the effect th a t the design and con­
s tru c tio n c r ite r ia  fo r the p ipe line are most 
feas ib ly sa tis fied by the rou te across the

p rope rty o f the owner, i t canno t be said 
th a t condemnor is unde r any du ty to in i ­
t ia l ly  subm it evidence th a t i t has con­
sidered such a lte rn a te ro u tin g ; no r can the 
fa ilu re  to make such show ing unde r the 
circum stances ju s t i fy  a fin d in g  o f 
a rb itra r in e s s o r an abuse o f d iscre tion . 
A rco P ipe line Co. v. 3.60 Acres. More or 
Less, Sup. C t. Op. No. 1177 (F ileN o . 2419), 
539 P.2d 64 (1975).
N o im p lie d  w a iv e r . —  Subsection ib ) o f 

th is section, wh ich provides in pa rt, th a t 
when the cou rt finds th a t the p rope rty was 
no t ta ken by necessity fo r a pub lic use or 
purpose in a m anne r com pa tib le w ith  the 
g rea tes t pub lic goad and least p riva te 
in ju ry : th e cou rt sha ll e n te r the jud gm en t 
necessary to "recover fo r the p la in t i f f any 
award paid to any person," m ilita te s 
aga in s t a fin d in g o f im p lie d w a iv e r from 
the respondents ' w ith d raw a l o f money 
deposited in the reg is try o f the cou rt by the 
sta te in con junction w ith  its f i l in g  o f a 
dec la ra tion o f ta k in g  aga in s t respondents ' 
p rope rty . S ta te . Dep 't o f T ransp . &  Pub. 
F a c ilit ie s v. 0.644 Acres. Sup. C t. Op. No. 
2118 (F ile No. 48611. 613 P.2d 829 11980).
I n ju r y  s h o u ld  be m in im iz e d . —  Th is 

section, w h ich mandates in subsection (b) 
th a t "p r iv a te  in ju ry " be considered w ith  
reference to the p a r t ic u la r prope rties 
invo lved , contempla tes th a t the in ju ry  
suffe red by each in d iv id u a l should be m in ­
im ized to the ex ten t th a t i t is reasonab ly 
possible to do so w ith o u t im p a ir in g  the 
in te g r i ty  and func tion o f the pro ject and 
w ith o u t add ing unreasonab le costs to the 
project. S ta te , Dep 't o f T ransp . &  Pub. 
F a c ilit ie s v. 0.644 Acres, Sup. C t. Op. No. 
2118 (F ile No. 4861), 613 P.2d 829 (1980).
S ta te 's fa i lu r e  to c o n s id e r se v e ra l 

im p o r ta n t , re le v a n t fa c to rs  made i t 
impossib le to ra t io n a lly  de te rm ine 
w he the r in tended ta k in g  was com pa tib le 
w ith  the greatest pub lic good and the least 
p riv a te in ju ry , and rendered its action 
a rb itra ry , thus ta k in g o fs u b je c t land could 
not be upheld. S tate, D ep 't o f T ransp . & 
Pub. F a c ilit ie s v. 2.072 Acres. More or 
Less, Sup. C t. Op. No. 2575 (F ile No. 6159), 
652 P.2d 465 (1982).

C o lla te ra l re fe re n ce s . —  Appeal 
re la tin g to am oun t o f condemnation 
award , 50 A LR 2d 1386.
R ev iew ab ility , on appeal from fin a l 

judgm en t in  em in e n t domain proceeding,

o f in te r lo cu to ry order, as affected by fact 
th a t orde r was separa te ly appealable, 79 
ALR2d 1400.
R unn ing o f in te re s t on judgm en t where 

both pa rtie s appeal. 11 A LR 4 th 1099.
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S ta te v. A la ska Land T it le  Ass’n. Sup. C t 
Op. No. 26S1 (F ile Nos. 5407. 5406k 
P.2d ilf)8 3 ) .
48 U.S.C. 5 321d does not app ly to pa t­

ents issued unde r the Sm a ll T ra c t A c t o f 
1938. 43 U.S.C. SS G82a-6S2(ei (now 
repealed). S ta te v. A laska Land T it le  
Ass'n, Sup. C t. Op. No. 2681 (F ile  Nos. 
5407 .5408V P.2d (1983).
The R igh t-o f-W ay A c t o f 1966 does not

app ly to rig h ts -o f-w ay created by a pub lic 
land c d e r issued pu rsuan t to an executive 
o rde r nnde r wh ich the Presiden t o f the 
U n ite d Sta tes delegated his s ta tu to ry 
a u th o r ity  to the Secre ta ry o f the In te r io r 
a u th o r iz in g w ith d raw a l ol pub lic lands in 
A laska fo r specified pub lic purposes. S ta te 
v. A la ska Land T it le  Ass'n . Sup. C l. Op. 
No. 2681 (F ile Nos. 5407. 5408). P.2d 

(19831.

Sec. 09.55.270. Prerequisites. Before property can be taken, it 
shall appear that

(1) the use to which it is to ue applied is a use authorized by law:
(2) the tak ing is necessary to the use;
(3) i fa lready appropriated to a public use, the public use to which it 

is to be applied is a more necessary public use. (§ 13.0-1 ch 101 SLA 
1962)

C ro ss re fe re n ce s . —  F o r con ten ts o f 
com p la in t, see C iv . R. 72(c).

NO "ES TO  D E C IS IO N S

E d ito r 's  n o te . —  A ll notes from 
Mon tana decisions appea ring unde r th is 
section are cons truc tions o f the M on tana 
s ta tu te from  w h ich th is section derives.
J u d ic ia l re v ie w  o f n e ce s s ity . —  

A laska is among the m in o r ity  o f ju r is d ic ­
tions wh ich s ta tu to r i ly  ca lls fo r ju d ic ia l 
in q u iry in to the question o f necessity in 
em inen t dom a in proceedings. A rco 
P ipe line Co. v. 3.60 Acres, More o r Less, 
Sup. C t. Op. No. 1177 (F ile No. 24191, 539 
P.2d 64 (1975).
S u ch re v ie w  is in a p p ro p r ia te  to  p r o ­

c e e d in g s u n d e r d e c la ra t io n  o f ta k in g . 
—  The concept o f ju d ic ia l re v iew  embodied 
in A laska 's genera l em inen t dom a in s ta t­
u tes is incons is ten t w ith , and
in app rop ria te to, proceedings unde r a 
dec la ra tion o f ta k in g . A rco P ipe lin e Co. v.
3.60 Acres, More or Less, Sup. Ct. Op. No. 
1177 (F ile No. 2419), 539 P.2d 64 (1975).
The question o f necessity unde r a decla­

ra tio n o f ta k in g  is no t one fo r in it ia l ju d i ­
c ia l cons ide ra tion as in the case o f o the r 
condemnation proceedings. A rco P ipe line 
Co. v. 3.60 Acres, More o r Less, Sup. Ct. 
Op. No. 1177 (F ile No. 2419), 539 P.2d 64
(1975).
F o r d is tin c t io n between proceedings in 

condemnation unde r a dec la ra tio n o f 
ta k in g  and those under a com p la in t 
seek ing condemnation and an o rde r fo r 
possession, see A rco P ipe line Co. v. 3.60

Acres, More or Less. Sup. Ct. Op. No. 1177 
(F ile No. 2419), 539 P.2d 64 (1975).
P le a d in g  m u s t p la in ly  sh ow  a u th o r ­

i t y  an d ne ce ss ity fo r ta k in g . —  The 
r ig h t o f em inen t domain can on ly be exer­
cised in beha lf o f a pub lic use authorized 
by law , and in the ta k in g o f p rope rly neces­
sa ry to such pub lic use the com p la in t o r 
pe titio n in such proceedings m us t show 
p la in ly and a ff irm a t iv e ly the existence o f 
the s ta tu to ry a u th o r ity  fo r the pub lic use. 
and the necessity o f the p rope rty fo r such 
use. M iocene D itch Co. v. Lyng , 138 F. 544 
(9 th C ir. 1905).
A n in ference is not su ffic ie n t in em inen t 

dom a in proceedings. There m ust be a 
clea r, pos itive s ta tem en t th a t the p rope rly 
sough t to be condemned is necessary fo r a 
pub lic use authorized by law , and sup­
ported by a sta tem en t o f facts from  wh ich 
the cou rt can see th a t the p rope rly is 
in tended to be used fo r th a t purpose. 
M iocene D itch Co. v. Lyng , 138 F. 544 (9 th 
C ir . 1905).
The com p la in t should allege both th a t 

the use to wh ich the p rope rly is to be 
applied is a use au tho rized by law and th a t 
the ta k in g  is necessary to such use. C ity  o f 
He lena v. Ha rvey . 9 P. 903 (M on t. 1886).
W h ic h  m u s t be fo u n d  b y c o u r t b e fo re  

c o n d em n a t io n . —  Th is section has been 
construed as re q u ir in g the cou rt to fin d the 
use is autho rized by law and the ta k in g  is
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necessary "before condem na tion ." Bridges 
v, A laska Hous. A u th ., Sup. C t. Op. No. 1 
(F ile No. 16), 3-19 P.2d 149 < I960).
N e ce s s ity o f f in d in g s . —  I t is upon 

fin d in g s made in accordance w ith  th is sec­
t io n th a t the re is estab lished a basis fo r 
fu r th e r proceedings. The fin d !, j s  cons ti­
tu te the decision o f the cou rt upon the v ita l 
question o f w he the r o r not the p rope rty 
sough t to be taken can be condemned a t 
a ll. Van Dvke v. M id n ig h t Sun M in in g  & 
D itch Co.. 177 F. 85 (9 th C ir . 1910).
Q u e s tio n s to  be c o n s id e re d  b y  c o u r t .

—  O rd in a r i ly  the on ly questions to be con­
sidered by the courts in condemnation pro­
ceedings are: F irs t, w he the r the pe titio n e r 
has the power to exercise the r ig h t o f em i­
nen t dom ain : second, w he the r the p rope rty 
its e lf is o f a na tu re sub ject to condemna­
tio n : th ird , w he the r the p rope rly is be ing 
taken fo r a pub lic o r a p r iva te use; and 
fo u rth , w he the r the power is being used fo r 
ta k in g an excessive am oun t o f prope rty . 
Town o f Seward v. M argu les , 9 A laska 354 
(1938).
T tfR in g fo r  use a u th o r iz e d  b y la w  is 

n o t c o n c lu s iv e  th a t ta k in g  is neces­
s a ry . —  By p ro v id in g th a t the r ig h t to 
take p rope rty fo r pub lic use is founded 
upon a use au tho rized by law and th a t the 
use fo r such purpose is necessary, the law 
its e lf recognizes the fact th a t a mere 
ta k in g  fo r a use au tho rized by law is not 
conclusive th a t the ta k in g  is necessary fo r 
such use. C itv  o f Helena v. H a rvey , 9 P. 
903 ) M on t. 1886).
T h e ru le  o f ne ce s s ity m u s t be 

d e te rm in a t iv e  o f th e  r ig h t to  ta k e in 
e ach in s ta n c e . N o rth e rn Pac. Ry. v. 
McAdow , 121 P. 473 (M on t. 1912),
B u t a b so lu te  n e ce s s ity is n o t 

re q u ire d . —  An abso lu te necessity is not 
a p re requ is ite to the exercise o f the law o f 
em inen t dom ain . B u tte  A . & Pac. Ry. v. 
M on tana U . Ry., 41 P. 232 (M on t. 1895).
A lth o u gh the condemnor may have the 

burden o f m a k in g a p rim a facie show ing o f 
necessity, the language o f th is section 
ough t to be construed to requ ire no more 
than th a t the p a r t ic u la r ta k in g  be shown 
to be "reasonab ly requ is ite and proper fo r 
the accomplishm ent o f the purpose fo r 
w h ich i t is sough t." C ity o f Fa irb an ks v. 
M e tro Co.. Sup. C t. Op. No. 1192 'F i le  No. 
2504), 540 P.2d 1056 (1975).
Q u e s tio n o f n e ce s s ity is on e o f fa c t.

—  In an action to condemn p riva te p rop ­
e r ty fo r a pub lic use. the question o f 
necessity is one o f fact, to be dete rm ined as 
o the r questions o f fac t, in v iew o f a ll the 
evidence in the case. S ta te ex re l. 
L iv ings ton v. D is t r ic t C ou rt, 300 P. 916 
i M on t. 1931).

A n d  in v o lv e s b o th  p u b l ic  and 
p r iv a te  c o n s id e ra t io n s . —  The question 
o f necessity in a g iven case invo lves a con­
s ide ra tion i f  facts wh ich re la te to the pub ­
lic and also to the p riva te c itizen whose 
p rope rty m ay be in ju red . S ta te ex re l. 
L iv in g s to n v. D is tr ic t C ou rt, 300 P. 916 
(M on t. 1931).
P a r t ic u la r q u e s tio n s le f t to  d is c re ­

t io n  o f co n d em n in g  a u th o r i ty . —  In 
genera l condemnation proceedings under 
th is a rtic le , once the condemnor has 
presented su ffic ie n t evidence to support a 
fin d in g th a t a p a rtic u la r ta k in g  is "reason­
ab ly requ is ite " fo r the e ffec tua tion o f the 
au tho rized pub lic purpose fo r wh ich i t is 
sought, p a r tic u la r questions as to the 
route , loca tion or am oun t o f p rope rty to be 
taken are to be le ft to the sound d iscre tion 
o f the condemning a u th o r ity  absent a 
show ing by clear and conv inc ing evidence 
tn a t such de te rm ina tions are the product 
o f fraud , caprice or a rb itra r in e ss . C ity o f 
Fa irb an ks v. M e tro Co., Sup. C t. Op. No. 
1192 (F ile No. 2504), 540 P.2d 1056 (1975).
E v id e n c e sh o u ld sh ow  th a t the la n d  

is re a s o n a b ly  re q u ire d  fo r the purpose o f 
e ffe c tin g the object o f its condemnation . 
S ta te ex re l. L iv in g s to n v. D is t r ic t Court, 
300 P. 916 (M on t. 1931).

B u rd e n  o f p ro o f. —  One seeking to 
show th a t a p a rtic u la r ta k in g  is excessive 
or a rb itra ry  has a heavy burden o f p roo f in 
the a ttem p t to persuade the cou rt to sub­
s t itu te  its ju d gm en t fo r th a t o f the 
condemnor. C ity o f Fa irb an ks v. M e tro 
Co., Sup. C t. Op. No. 1 192 (F ile No. 2504), 
540 P.2d 1056(1975).
P ro o f o f u n n e ce s s a ry in ju r y . —  When 

an a ttem p t is made to show th a t the loca­
tio n proposed is unnecessarily in ju r io u s , 
the p roo f should be clear and conv inc ing ; 
o the rw ise no location could ever be made. 
S ta te ex re l. L iv in g s to n v. D is t r ic t Court, 
300 P. 916 (M on t. 1931).
R e la t iv e  p r iv a te  in ju r y . —  T h a t cer­

ta in p rope rty owners su ffe r re la tiv e ly 
g rea te r in ju ry  than others, o r are less 
d ire c tly benefited by the pro ject, does not 
estab lish th a t the ta k in g  o f th e ir p rope rty 
is unnecessarily in ju r io u s or unw a rra n te d . 
C itv o f Fa irbanks v. M etro Co.. Sup. C t. 
Op. No. 1192 (F ile No. 2504), 540 P.2d 
1056 (1975).

W h ile i t is tru e th a t the in a b il i ty  o f a 
pa r tic u la r condeinnee to ob ta in imm ed ia te 
bene fic ia l use from the pro ject m ay be con­
sidered as a facto r in w e igh ing the project's 
im pact in te rm s o f the degree o f p riva te 
in ju ry  invo lved in a proposed rou te or loca­
tio n , the in te re s t in m in im iz in g  p riva te
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in ju ry  is no t abso lu te and must a lw ays be 
weighed in re la tio n to the goals and 
efficacy o f the pro jec t in its  e n tire ty a t the 
tim e such de te rm ina tio n s are made. C ity 
o f Fa irb an ks v. M e tro Co.. S lip . C t. Op. No. 
1192 (F ile No. 25041.540 P.2d 105611975>.
C ity  c le a r ly  m e t its  in i t ia l b u rd e n  o f 

dem onstra ting th a t its ta k in g  ce rta in pa r­
cels o f land fo r purposes o f the cons truc tion 
o f a sewer lin e was reasonab ly necessary 
under the circum stances. C ity  o f 
Fa irbanks v. M e tro Co.. Sup. C t. Op. No. 
1192 (F ile No. 2504 f. 540 P.2d 1056 < 19751.
C om p la in t h e ld  s u f f ic ie n t . —  Where a 

com p la in t used the words " im p e ra tiv e ly 
requ ire d " fo r a pub lic use and alleged facts 
suppo rtin g the same, th is was su ffic ie n t to 
show necessity unde r th is section. Town o f

Seward v. M argu les . 9 A laska 354 (1938>.
A p p e a l fro m  in te r lo c u to r y  o rd e r 

f in d in g  use a u th o r iz e d  and ta k ; n g n e c ­
e ssa ry . —  See Van Dyke v, M id n ig h t Sun 
M in in g  & D itch Co.. 177 F. S5 (9 th C ir. 
1910t; N o rth e rn M in in g  &  T ra d in g Co. v. 
A la ska Gold Recovery Co.. 20 F.2d 5 (9 th 
C ir . 1927).
C o n v e n ie n ce and en h a n ce d p ro f i ts  

a re  in s u f f ic ie n t to  p e rm it a p p ro p r ia ­
t io n . —  Tha t the app rop ria tio n o f a p a r tic ­
u la r piece o f p rope rty would promote 
convenience o f opera tion and enhance the 
p ro fits o f the business o f a ra ilroad 
company is not alone a su ffic ien t reason 
fo r p e rm itt in g  it . N o rth e rn Pac. Rv. v. 
McAdow , 121 P. 473 (M on t. 1912).

C o lla te ra l re fe re n c e s . —  Su ffic iency o f lim in a ry  to ta k in g  in em inen t dom ain . 21 
condemnor's nego tia tions requ ired as pre- A LR 4 lh  765.

Sec. 09.55.275. R ep la t  app ro va l .  No agency of the state or munic­
ipality may acquire property located w ith in a municipality exercising 
the powers conferred by AS 29.33.150 — 29.33.245 which results in a 
boundary change unless the agency or municipality first obtains from 
the municipal p la tting authority prelim inary approval of a replat 
showing clearly the location of the proposed public streets, easements, 
rights-of-way, and other tak ing of private property. F ina l approval of 
replat sha ll be s im ila r ly  obtained. However, i f  a state agency clearly 
demonstrates an overrid ing state interest, a waiver to the approval 
requirements of th is section may be granted by the governor. The 
platting authority sha ll treat applications for replat made by state or 
local governmental agencies in the same manner as replat petitions 
originated by private landowners. (§ 2 ch 96 SLA 1975)

Sec. 09.55.280. E n t r y  upon lan d . In  a ll cases where land is 
required for public use, the state, the public entity, or persons having 
the authority to condemn, or its agents in charge of the use may enter 
upon the land and make examination, surveys, and maps and locate 
the boundaries; bu t i t  sha ll be located in the manner which w il l be most 
compatible w ith the greatest public good and the least private injury, 
and subject to the provisions of AS 09.55.300. The entry sha ll consti­
tute no cause of action in favor of the owners of the land except for 
in juries resu lt ing from negligence, wantonness, or malice. (§ 13.05 ch 
101 SLA 1962)
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