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Alaska Institute for Research and Public Service

A not ior profit corporation organized under Alaska law

3210 Baxter Rd.
Anchorage, Alaska 99504
Telephone (907) 337-8305

Februarv 7/ 1985

Roger Lewis, Staff Counsel

Senate Judiciary Committee

State of Alaska

Pouch V

Juneau, Alaska 99811

RE: OQutline of Presumptive Sentencing Issues

Dear Roger:

I hope the enclosed outline will be of some use to you.

Sincerelv,

JH/1in

Rlewis?7

The institute is organized for educational and research purposes. Contributions are tax deductible as provided by law.



?pis jm?rivi sentencC:inc

JSut
Tne siace 1is facing a growing prison population bur nas
limited prison space. New space 1is very expensive. Tne

operating costs of prisons are very high. High lavels of

physical security/ 24 hour 1institutional surveillance and care

come at a high price. The state®s oil revenue base is shrinking.
These factors call for a close scrutiny of the question: "Are we
putting the right people into the right kind of facility for the
right period of time?"
THE PRISON POPULATION IS CREATED
Out of the great mass of anti-social actors/ those selected

for imprisonment and their lengtn of residence m tne facility

are a product of tne exercise of legislatively guided discretion.

This discretion 1is exercised separately/ out with substantial
coordination/ toy police/ prosecutors/ public defense/ pretrial

services/ courts and corrections.

DISCRETIONARY FUNCTIONS GENERALLY

Each component of the jJustice system exercises |Its own
influence on the size and composition of the jail population.
For example/ police influence jail population by variations in
charging and arresting policies/ or by wusing citations in lieu
arrests and by the 1influence they bring to bear in informal
communications with prosecutors/ jail personnel/ (who may be
influential at bail hearings) and others. Police efficiency/

including pro-active policies (sting operations/ undercover wo

of

rk/



i ar.d variations in informal pol;c;ss sucn as "crackdowns™
will influence prison populacion also.

?rosscj;or"s policies wnr respect ;o0 oa.l and O0/R
recommendations / cnarqir.c and intake/ prosecutorial diversion/
cnarge oargainma ana sentence bargaining and trial practices
influence the population size 1in a manor way.

The public defender case load/ skill levels/ and perceptions
of fairness and (like other components) allocation of resources
among classes of offender influence the outcome.

Corrections policy choice of 1institutional styles (usually
indicated as security level institutions)/ halfwayhouses/ work
release programs/ the use of probationand parole/ probation and

parole revocation policies/ good time policies and (with the

governor) executive commutation 1influence the population.

RESOURCES AND CONSTITUTIONAL LIMITS

At any particular time/ cr.ar.ges in policies 1in one component
may have an alternative impact on the tendency of anotner and/
aosent policy adjustment/ an 1increase 1in the resources given a
component will increase tne prison population/ except of course
rsources given to the public defender/ where presumably the the
opposite effect would occur.

Apart from the varying legislative guidelines given to each
agency/ there are constitutional controls applicable to each
which is one reason why the public defender®s office must be
funded at some minimum level and why prison crowding has its
limits. These constitutional controls are administered primarily
by the courts/ as a part of the exercise of appelate and rule

making authority of the appeals courts/ wnich also 1impact the



=i:e and cnaracr*r:scics of prison populations.

91

Tne personnel m each component typically nave a particu

lar

point of view wnicn arises form tne function and empnasis given

to the component and agency. Personnel in eacn component look at

the function and performance of other components with varying

degrees of criticism or skepticism. Ironically/ it is said that

the accused offender has the only whole perspective on the

system.

discretion

In part because of 1its high visibility/ judicial discretion

has received the highest degree of legislatively oversight.

There are swings over the years in legislative control over

judicial discretion which relate to the political tension among

tne ways people look at various types of crime/ its consequences

the accused and offenders.

Presumptive sentencing 1is out one aspect of post- conviction

practices and policies wnicn determines how ionc each person
stays in jail at what cost. Keep in mind how presumptive
sentencing fits in with other jJudicial powers to suspend

sentences/ suspend 1imposition of sentences/ apply concurrent

or

consecutive sentences/ impose probation/ treatment and service

alternatives/ and the good time/ work release/ and parole
policies of corrections and the styles of detention which are

available.



PRESUMPTIVE SENTENCING

Presumptive sentencing 1is a statutory scheme wnicn
esraoi ishes a fixed term of 1imprison"mert as a "enter.ee cor a
particular cateaorv of offenses/ suogect to a limited gudicial
power to limit tr.at term depending upon finding after conviction
of eitner ™"aggravating” or "mitigating™ circumstances as
established by tne legislature- The presumptive sentence is
determined oy the class or category of the offense
("unclassified”, A/ B, or C felony/ A or B misdemeanor) and
whether the offense 1is a first/ second or third conviction (what
constitutes a "prior conviction"is a variable which will produce
differing sentence consequences also).

Notice that the presumptive sentence scheme tracks the
process by which a judge would pick a sentence were it within the
Judges discretion but takes ro account of unique factors which
might 1influence tne g.ucige.

| vr.99922"999%ig:ns op
"presumptive SENTENCING IN ALASKA

No douot tne push for presumptive sentencing arose in part
from tne public demand for Jlonger sentences and the perception
that tne Judges were not giving tougn enougn sentences. Demands
for tougner sentencing are as old as sentencing 1itself and do not
seem to depend upon any particular 1level of sentence. There are
wide differences among the States 1in the sentences 1imposed for
various crimes but the call for tougher sentencing 1is about as
vociferous 1in "tough™ jurisdiction as it is "lenient"” ones,
measured by the percentage of population in jail or typical

sentence patterns. There 1is nc objective way of determining



wnat a "just" sentence 1is# measured only v tne offense.

Ilronically# Tnere 1is 1informal evidence tnat tr.e Alaska
Judges resoonse to mis outcry was quicker man me legislaturels
so tnat tne prison population 1ir.av contain a "duddl?1l of persons
sentenced gust oefore presumptive sentencing came 1iIn# treated ty
an aroused guoicial exercise of discretion to increase sentences.
Presumptive sentencing may nave reauced tr.e typical sentence
particularly for some offenses# during this time period.

3evond this outcry# Alaskan opinion reflected a rising
national perception that sentences were 1imposed unequally
according to the outlook ol 1individual Judges# a perception
supported by the rise of statistical science and its application
to tne criminal jJustice system# 1including applications in Alaska.

The call for "equality™ 1in sentencing was tied also to the
idea of "gust deserts": that the sentence be 1imposed considerina
only the behavior of tne offender# looking less at the offenaer
nerself # as sentenoino had previously done# less at prospects for
renabilitation# etc.# since tne past practice tended favor tne
socially and economically better off offender.

"m P-T--Quf O, VANRT®"IT SIXTZNc LG
Tne primary challenge to presumptive sentencing 1is tne

accusation mat is a mechanistic modei tnat does not fit tne
complexity of the underlying behavior. Althougn we categorised
offenses according to specific elements of offense# the elements
are not all that exact from a common sense point of view. For
example# the average person 1is likely to look quite differently
at a homicide committed by a persin who has been victimized by
the deceased (as 1in the quote the "Burning Bed" T.V.

dramitization) yet the law treats it as a "all or nothing"”



proposition/ in wnicn tne "all" 1is made tne equivalent of
homiciaes arising nm radically different social contexts. Wr.at
is true for nomicide is also true for most otr.er offenses. Life

is far more complex man tne pigeon noies of tne .av.

ARGUXENT FOR 1INCRLAS5ZZ JLLICIAL OISCRZTIC"N

Tne argument for judicial discretion 1is tnat tne categories
of offense ana fixea sentences are necessarily too grossly
generalised. It takes an experienced human being to weign in the
variations of the style of the crime/ the human dynamics of the
situation/ the consequences for the several parties of different
outcomes/ and the interests of society/ to produce a just result.

The recent changes 1in Alaskan law were not based on a direct
disagreement with this Iline of argument. 3y providing a greater
degree of detail 1in the sentence measurement/ "to make the
punishment fit the crime”™ with mitigating and aggravating
factors/ Alaska“®s "presumptive sentencing”™ attempts to estaolisn
a more detail framework for the exercise of mjudicial discretion.

Tne focus of tnis frame work is still strongly influenced by
tne mood of tne country favoring the "~ust deserts™ model/ giving
relatively little weignt to tne diagnosis of tne offender and tne
offenders social setting.

In practice/ tne court"s mitigate or aggravate a sentence
less frequently than the observer might suppose from reading the
long lists of factors which may be taken 1into consideration for
those purposes.

POINTS OF POSSIBLE CHANGE IN THE SENTENCING SYSTEM

Giving more rein to judicial discretion does not have an



immediately predictable impact on prison population unless the
grant of 1increased discretion 1is all 1in one direction - to lower
but not raise me range of sentences from me standard set in m<
ixistma svs tern. discretion 1is 1increased/ the Judaes mav
continue according to tne pattern set now or give longer
sentences on tne average/ or snorter/ or some “onger and snorter
so mat tne not effect calances out. 7r,e effects of expanding
oiscretion alone or prison population are not preaictaole.
Areas wnere tne legislature could produce cnange 1in include:
1. Widening the range of presumptive sentence for a class
of offenses.
2. Increase the percentage change which the Judge may use
in varying from the presumptive sentence;
3. Introduce new mitigating or aggravating factors either
generally or for particular offenses.

It has been suggested that 1in establishing such
factors originally/ the draftsman did not anticipate tne
boom 1in family crime and sex offenses of the 1980°s
wnicrt may suggest a closer examination of tne values
served :n recognising particular factors in
mitigation and aggravation.

4. Cnange tne scope of presumptive sentences to include
fewer or more crimes in the "first offense™ category as
oeing subject to presumptive sentencing;

5. Change the presumptive sentence up or down 1in any
category or 1in any category for second or subsequent
offense;

6. Reclassify an offense;



7. further subdivide defined crimes and aive lower
classifications to the lesser of the newly created
crimes
or crime
Raise or .over tne good time allowance (now 2

10. Give areater or Jlesser discretion with resoec
consecu or concurrent sentences 1ia oar?::
point of complaint witn some nuages)

11. Increase power to suspend sentence or its imposition or
to use probation or treatment alternative or house
arrest or similar condi tional releases 1in the
presumptive setting;

12. Abandon presumptive sentencing by going back to
sentences Jlike/ "a term of year determined by the court
not less than one or more than twenty."

WZ GOING

The current pattern of increases 1in prison population 1is a
results of the joint 1impact of many legislative juaiciai and
executive policies tnat tnemseives are 1inevitably 1likely to
cnange 1in tne future as tnev nave in tne past. Several of tnese
policies - wnicn may include the adoption of presumptive
sentencing or some specific element m it/ have Drought aoout a
rapidly rising prison population. IT the policies stabilize/ at
some level/ tne population of the prisons will also stabilise (as
percentage of the states total population). Any time a policy
changes/ there is a "backlog"”/ so to speak/ which causes the

prison population to move as this new policy becomes routinized



over a number of years. The existing increase in the last prison
population will level off but/ at the moment/ there 1is little
certainty regarding the percentage of the state population level
where that will occur.

There 1is no abstract notion of wnat the real "right"” level
of prison population should be- It is all relative to the
beholder®s values or cou.d be measured relative to otner states
or countries or otner offenders. It is not necessarily bad or
good that a prison oopuiation 1is rising or lowering. Alaska nas
one of tne hignest rates of incarceration of ail tne states and
America nas tne hignest rate of tne democratic world- But it e"ay
be a factor of tms country®s great wealth and cultural Violence
and mis state"s olace in mat/ or 1in this state"s greater
efficiency 1in identifying crime and capturing criminals which
brings about this result. Comparative rates are only an
indicator of where our practices 1lie in relation to norms that
have no absolute footing. What 1is real/ is limitation of

capacity and the political will to build it.
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FIRST JUDICIAL DISTRICT
COURT AIVT OFFICE BUILDING

POUCH U
CHAMBERS OF JUNEAU. ALASKA
RODGER W. PEGUES, JUDGE 99811 February 4, 1985

Patrick M. Rodey, Chairman
Senate Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

intencing

Thank you for your 1invitation to attend the joint Judiciary
Committees”™ work session on presumptive sentencing on February 13,
1985. Unfortunately, 1 will be away on a longplanned vacation at that
time.

I can say for the record that presumptive sentencing appears to
be meeting its goals and that | have not found sentencing to presump—
tive terms to be inconsistent with the basic sentencing considerations
set for in AS 12.55.005, and indeed, have found the presumptive-
sentencing provisions to be a more systematic means of achieving
statutory sentencing goals.

While some fine tuning may be 1in order, 1 would hope that we can
have considerably more experience with presumptive sentencing before
any major reworking 1is attempted. As a wise old bureaucrat once told
me, almost any system can be made to work, if it's left alone long
enough for folks to get the hang of 1it.

Rodger W. Pegues
Superior Court Judge

RWP/seb



ALASKA DEPARTMENT OF LAW - CRIMINAL DIVISION

A Briefing Paper On Presumptive Sentencing
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OVERVIEW: PRESUMPTIVE SENTENCING

1. What 1s Presumptive Sentencing?

In 1978, as part of the comprehensive revision of the
criminal code, the Alaska legislature adopted an equally sweep—
ing revision of the state®s sentencing laws. The most signifi—
cant aspect of the sentencing revision was the enactment of
presumptive sentencing.

Presumptive sentencing 1is a system in which judicial
discretion 1is channeled by the legislature. The legislature
sets a specific term of imprisonment which 1is "presumed™ to be
appropriate for the average offender (thuiT the use of the term
"presumptive™) in the absence of specific aggravating or
mitigating factors. IT such factors are present the sentence
may be varied by the court within a designated range. Other
features of the system are ineligibility for parole, 1increas—
ingly higher presumptive sentences for repeat offenders, and a
"safety valve"™ that allows deviation from the presumptive
sentence in extraordinary and unanticipated circumstances
before a three-judge sentencing panel.

When Alaska adopted presumptive sentencing in 1978,
six other states had already adopted similar sentencing
schemes: Arizona, California, Colorado, Illinois, Indiana and
New Mexico. Today, seven additional states have also adopted
presumptive sentencing schemes: Florida, Minnesota, New
Jersey, North Carolina, Pennsylvania, South Carolina, and

Washington.



The two most frequently asked questions about
presumptive sentencing are (1) why do we need presumptive
sentencing; and (2) are the numbers which have been set by the
legislature (i.e., the specific presumptive terms) too high or
too low as to a particular offense or a particular group of
offenses? To answer these questions we have to take a look at
how sentencing works, v/hy presumptive sentencing was developed,
and how the specific terms were arrived at.

2. Why Presumptive Sentencing?

To understand why presumptive sentencing was adopted,
one has to understand how sentencing works without a
presumptive system. Prior to 1980, sentencing in Alaska (and
in most other states) was 1indeterminate and solely at the
judge®s discretion up to a statutory maximum. A judge could
impose any sentence, ranging from zero to the maximum allowed
under the law. (In cases where the person was convicted of
more than one offense, the jJjudge could also impose ™"consecu-—
tive" sentences which meant that the maximum sentence 1in many
cases was almost unlimited.) This type of sentencing systenm
works fine 1in a perfect world but judges are subject to the
same human frailties that affect us all. They therefore make
mistakes and are subject to being influenced, either
consciously or unconsciously, by 1inappropriate considerations.

However when an 1improper sentence 1is imposed, 1t is
often difficult if not 1impossible to correct that sentence.

The courts have told us that, although an excessive sentence



can be lowered, a sentence which is too lenient <cannot be

increased. With sentences that are too lenient, the only thing
that the appellate ccurt —can do is "disapprove"” of the
sentence. Even with sentences that many people would find to

be improper (either too harsh or too 1light), the appellate
court will require that the sentence be reduced only 1if the
court 1is convinced that the judge was "clearly mistaken™ 1in
imposing the sentence. Thus the legal system has <certain
inherent limitations on its ability to change a sentence that
has been lawfully imposed.

This kind of , systenm with, ~limited discretion
inevitability Jleads to widely varying sentences in similar
types of cases. In the mid-70"s the Alaska Judicial Council
conducted two studies of felony sentencing practices in Alaska.
Several hundred cases were analyzed from all over the state and
with all types of crimes. The <conclusion reached by these
studies was that the two most significant factors affecting a
person®s sentence were (1) the race of the defendant, and (2)
the 1i1dentity of the sentencing judge. The summary section of
the council®s 1975 study noted that

[2] higher percentage of some groups of persons

were <convicted or sentenced more harshly than

other groups, however. Even when many other

factors were held equal, some groups of persons
still appeared to receive disparate treatment.

For example, two-thirds of all Blacks sentenced

for robbery received sentences of five years or

greater, while less than one-third of Caucasians

did, even though twice as many Caucasians

sentenced for robbery had prior felony records
as Blacks.



ALASKA JUDICIAL COUNCIL, SENTENCING IN ALASKA: A DESCRIPTION
OF THE PROCESS AND SUMMARY OF STATISTICAL DATA FOR 1973 (1975)
(B. Cutler, Research Attorney), page 175.

The Judicial Council®™s studies directly led to the
consideration and adoption of a system that would channel the
judge®s discretion toward uniform sentences based on appro-—
priate sentencing criteria, and away from disparate sentences
that were potentially affected by inappropriate criteria. The

<

purpose of Alaska®"s presumptive sentencing system was made
clear in the legislative commentary that accompanied the
passage of the criminal code: "the elimination of unjustified
disparity in sentences imposed on defendants convicted of simi—
lar offenses - disparity which is not related to legally rele—
vant sentencing criteria." ALASKA SENATE J. SUPP. NO. 47, at
148 (June 12, 1978).

Alaska®™s presumptive sentencing system still leaves a

great deal of discretion with the sentencing judge. With few
exceptions, presumptive sentencing only applies to repeat
felons. There 1is no mandated presumptive term for first time

offenders except 1in cases of (1) sexual assault in the first

degree or sexual abuse of a minor in the first degree; 2
class A felonies, 1.e., robbery, arson, assault with serious
physical injury, manslaughter; and 3) assaults on peace

officers and other emergency service providers.
With this discretion still vremaining under Alaska

law, trial judges at times continue to sentence too harshly or



too leniently in the view of the appellate courts. In Langton
v. State, 662 P.2d 954 (Alaska App. 1983), the Alaska Court of
Appeals was faced with 3 similar cases of child abuse where
one defendant got 6 years, one got no jail time at all, and one
got 20 years. (At the time, such offenses were not subject to
presumptive sentencing.)

Judge Singleton®s <concluding paragraphs in Langton
concisely summarized the three disparate sentences 1imposed on
each defendant and the wunsatisfactory modifications of the
sentences that the court of appeals was able to affect.

Langton, Doe and Joe were convicted of sexual

assaults of children. Of the thfee, Langton was
the worst offender since he committed many sepa-—
rate assaults over a long period of time. Doe
assaulted two children on one occasion and Joe
committed a single assault. In all other
respects, the offenses are virtually 1indistin—
guishable. In a rational system seeking to
eliminate disparity and attain reasonable
uniformity, Langton should have received the
most severe sentence and Doe and Joe similar and
substantially 1less severe sentences. In actu—
ality, Langton received a much less severe
sentence than Joe, and Doe received no period of
imprisonment at all. While we have modified two
of the sentences, the modified sentences still
leave substantial disparity in place. This

unsatisfactory result is a necessary concom-
mitant of the substantial trial court discretion
which still exists frj first-felony offenders
where the wultimate decision must rest upon an
application of the clearly mistaken standard.

Id. at 962-63 (footnotes emitted, emphasis added).

Under a discretionary sentencing system, it 1is not
surprising that the sentencing disparities described in Langton
occurred. In such systems some defendants are treated much

differently than other similar defendants based on a judge-®s

-5-



individual sentencing attitudes, and this.serves to undermine
public confidence in the entire criminal justice system.
Presumptive sentencing minimizes, if not eliminates, these
unjustified disparities. It was for this reason that 1in 1978
the 1legislature enacted presumptive sentencing for all repeat
felony offenders. Cases such as Langton serve to emphasize the
continued need for presumptive sentencing.

3. The Specific Presumptive Terms

The original presumptive sentencing system enacted in
1978 (with an effective date of January 1, 1980) has only been
modified slightly since then. The specific presumptive terms
enacted by the legislature were the result of a great deal of
careful thought and study, and in some instances were based on
information provided by the Alaska Judicial Council relating to
past sentencing practices 1in Alaska. The various proposals for
presumptive terms considered by the legislature 1in 1978 appear
in Chart A (Criminal Code Revision Subcommission version) and
Chart B (House Judiciary version, Terry Gardiner, Chairman).
The final version as adopted 1in 1978 1is set out in Chart C and
the present system 1is displayed 1in Chart D. In addition, a
comparison of Alaska®s system with the systems 1in other states
shows that the specific terms 1imposed under Alaska law are
consistent with, and in many cases lower, than those imposed by
the laws of other states. The Arizona scheme (one of the

original presumptive sentencing states) appears in Chart E.



The present sentencing systemin Alaska is based on
the need for uniformity, certainty, and equal treatment. The
specific presumptive terms have been based on past sentencing
practices, sentencing systems from other states, and the legis—
lature®s assessment of sentences which are appropriate to the
crime committed. However, these same considerations can and
should be periodically reviewed in light of actual practice to
determine whether there is any need for modification. For
example, in 1982 and 1983 the legislature provided for
additional specific presumptive terms when the defendant
possessed a firearm, assaulted a peace officer, or committed a
crime of sexual assault in the first degree. If it 1is
determined that the presumptive sentencing system is in need of
change then there are several ways to go about 1it:

(@)) the specific presumptive terms can simply be
reduced or increased, or a narrow range can be substituted for
a specific number of years;

) additional mitigating or aggravating factors,
which are precisely worded to avoid overbroad interpretations,
can be considered;

3) parole eligibility can be expanded or limited;
and

4) sentence reductions based on "good time™ credit
can be expanded or limited.

The most important thing to keep in mind, however, is

that any change in the presumptive sentencing system should be



made with the same degree of careful study., consideration, and

debate that accompanied its original adoption.



PROPOSAL OF CRIMINAL CODE REVISION SUBCOMMISSION: HB 661 (1978)

Current First Felony Second Felony Third Felony
Offense Offender Offender Offender
Class A Felony 0-15 3-7  (¢Mu ) 11-16 7-11 ~17M18) 18-30
Class B Felony 0-7 3-7 (T71) 11-16

1-3 (™) 57

Class C Felony 0-3 0-3mo. "3mQL.-3" 3-4 1/2 1-3 (375) 5-7
> -
Presumptive range 1is circled. Numbers to right is range of sentence if factors in aggravation are established.

Numbers to left is range of sentence if factors in mitigation are established.

CHART "A"



Current
Offense

Class A Felony

Class B Felony

Class C Felony

HOUSE JUDICIARY PROPOSAL: CS11B 661

First Felony
Offender

3 - 15%
0-15

* |f firearm used.

Presumptive terms are circled. rto right
number to left is lowest for factors in mitigation.

Second Felony
Offender

5 (lo) 15

212 (7)) 112

CHART "B"

Third Felony
Offender

7 1/2 (15) 22 1/2

Number to right is highest sentence for factors in aggravation;



Current
Offense

Class A Felony

Class B Felony

Class C Felony

PRESUMPTIVE SENTENCING AS ENACTED IN 1978

First Felony Second Felony
Offender Offender
0-20

3-0)- 20 5 © 20
0-10 ° G) 10
0-5 0 © 5

Number in circle is presumptive sentence. Number to left is lowest
mitigated sentence; number to right is highest aggravated sentence.

Only if firearm used or if victim suffers serious physical injury
and offense is not manslaughter.

CHART "C"

Third Felony
Offender

712 on 20



PRESUMPTIVE SENTENCING TODAY

Current First Felony Second Felony Third Felony
Offense Offender Of fender Offender
Soxual Assault or 4 (1) 30 712 © 30 12 1/2 ~25~ 30

Suxual Abuse of
Minor in the 5 © 30

First Degree

2 1/2 (b) 20 5 (Q) 20 7 1/2 ~5~ 20

Class A Felony

3 112 20

Class B Felony 0 N2¥*EN g0 °© ™ 3 O 0

Class C Felony 1/2 5 0 o 5 11/2 © 5

*

* %

* k%

Ten year presumptive term only applies in cases where the defendani“.i)ossesses a firearm, uses a dangerous
instrument, or causes serious physical injury during the offense. All other cases are subject to the eight year
presumptive term.

Seven year presumptive term only applies if crime is a class A felony other than manslaughter and the defendant
possesses a firearm, uses adangerous instrument, causes serious physical injury or knowingly directed the conduct
constituting the offense at a uniformed or otherwise identified peace or correctional officer, fire fighter,
ambulance attendant, or other emergency responder engaged in official duties. All other cases are subject to the
five year presumptive term.

Presumptive term of imprisonment only applies if defendant knowingly directed the conduct constituting the offense
at a uniformed or otherwise identified peace or correctional officer, fire fighter, ambulance attendant, or other
emergency responder engagedin official duties. AIl other cases are not subjectto presumptive sentencing and the
?e;‘endantfaces a maximum term of imprisonment of  ten years for a class B felony and five years for a class C
elony.

CHART "D"



Current
Offense

Class 2 Felony

(residential burglary,

sexual

assault, arson

Class 3 Felony

(manslaughter, armed
robbery, aggravated
assault)

Class 4 Felony

(negligent homicide,

perjury,

unarmed

robbery)

Class 5 Felony

(credit card theft,
shoplifting)

Class 6 Felony

(animal

fighting,

jury tampering,
false swearing)

injury.
sentence. Probation 1is precluded

Numbers below broken

Offender
5 © 14
7 © 21
4 © 10
5 15
2 © 5
4 © 8
1 © 3
2 © 4
3sa (Tv?d) 2
11/2 0 3
line

PRESUMPTIVE SENTENCING

First Felony

IN ARIZONA

Second Felony

Offender

14

10

*O©

21

28

15

20

12

4 172

Third Felony

Offender

14 @ 28

21 @ 35
10 0) 20
15 0) 25
8 © 12
12 & 16
4 & 6
0.
3 © 5
4 o 6

involve offense committed with deadly weapon or a victim who suffers serious physical

Parole eligibility for all offenders

is restricted to last half or third of sentence,
.Ter second and third felony offenders.

nit \ITP iipii

depending on

length of



Senate

Committee on judiciary Pouch V
State Capitol
Official Businesa Juneau, Alaska 99811
FOR IMMEDIATE RELEASE FURTHER INFORMATION:
2/11/85 465-3717

The House and Senate Judiciary Committees have scheduled
a joint work session on Alaska®s mandatory sentencing

law. The joint work session is scheduled for 1:30 p.m.,
Wednesday, February 13 in the Butrovich. The purpose of
the joint work session is to provide lawmakers the
broadest possible perspective so that future adjustments
to the lav;, if required, will be the most appropriate and

rational possible. Those invited to testify include:

Roger Endell, Commissioner, Department of Corrections

Robert Sundberg, Commissioner, Department of Public Safety
Dan Hickey, Chief Prosecutor, Department of Law

Francis Bremson, Executive Director, Alaska Judicial Council
Sandra Borbridge, Office of the Governor

Dana Fabe, Public Defender

Brant McGee, Office of Public Advocacy

The Honorable Alex Bryner, Chief Judge, Court of Appeals



11 ly/"np7; hC

February 1, 1985

VnameV

/1f Not Emptyxtitle/VtitleV

/End 1f//1f Not Emptyxagency/VagencyV
/End 1f/VaddressV

Vcity _state_zipV

Dear VsalutationV:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. 1in Room 205 of the
Capitol Building.

You are 1invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger

Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerely,

Patrick M. Rodey
Chairman
Senate Judiciary Committee



(Alaska jb'faie ™ egfelaiute

Senate

Committee on judiciary Pouch V

State Capitol
Official BusineBS Juneau, Alaska 99811

February 1, 1985

The Honorable Rodger W. Pegues
Pouch U
Juneau, AK 99811

Dear Judge Pegues:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger

Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerely”

v-Patrick M. Rodey
Chairman
Senate Judiciary Committee



Jada Jliaie legislature

Senate
Committee ON judiciary pouch v

State Capitol
Official Business Juneau, Alaska 99811

February 1, 1985

Ms. Sandra Borbridge
Special Assistant
Office of the Governor
Pouch A

Juneau, AK 99811

Dear Ms. Borbridge:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

IfT you have any further questions, please contact Roger
Lewis, Senate Judiciary Committee aide, at 465-3717.

Patrick M. Rodey
Chairman
Senate Judiciary Committee



.A la s k a jiia te N Legislature

Senate
Committee on Judiciary Pouch V

State Capitol
Official Business Juneau, Alaska 99811

February 1, 1985

Dana Fabe

Public Defender

Department of Administration
900 W. 5th Ave., Suite 200
Anchorage, AK 99501

Dear Ms. Fabe:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are 1invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger

Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerely,

Patrick M. Rodev
Chairman
Senate Judiciary Committee
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Senate

Committee on fadicim|

Pouch V

State Capitol

Official Business Juneau

February 1, 1985

Brant McGee

Director

Office of Public Advocacy
900 W. 5th Ave., Suite 525
Anchorage, AK 99501

Dear Mr. McGee:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. 1in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger
Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerely,

fa r
Patrick M. Rodey
Chairman

Senate Judiciary Committee

, Alaska 99511



Alaska J&8tae NE. tslature

Senate

Committee on Qudiciary Pouch V

State Capitol
Official Business Juneau, Alaska 99811

February 1, 1985

Roger Endell

Commissioner

Department of Corrections
Pouch T

Juneau, Alaska”99811

Dear Mr. Endléer*®< ¢ ;7

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and 1insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

IfT you have any further questions, please contact Roger

Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerely,

Patrick M. Rodey
Chairman
Senate Judiciary Committee



Ji>tae “ugtslature
Senate
Committee on Judiciary Pouch v

State Capitol
Official Business Juneau, Alaska 99311

February 1, 1985

Robert SundDerg
Commissioner

Department of Public Safety
Pouch N

Juneau, Alaska 99811

Dear Mr. Sundberg:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the 1issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger

Lewis, Senate Judiciary Committee aide, at 465-3717.

Sincerel.y,

Patrick M. Rodey
Chairman
Senate Judiciary Committee
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Senate

Committee on judiciary Pouch V
State Capitol
Official Business Juneau, Alaska 99811

February 1, 1985

Francis L. Bremson
Executive Director

Alaska Judicial Council
1031 W. 4th Ave., Suite 301
Anchorage, Alaska 99501

Dear Mr. Bremson:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the issue of presumptive sentencing as it
relates to your agency.

IfT you have any further questions, please contact Roger
Lewis, Senate Judiciary Committee aide, at 465-3717.

Patrick M. Rodey
Chairman
Senate Judiciary Committee
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Senile
Committee on Judiciary Pouch V

State Capitol
Official BueineBS Juneau, Alaska 99811

February 1, 1985

Daniel W. Hickey
Chief Prosecutor
Department of Law
Pouch KC

Juneau, AK 99811

Dear Mr. Hipkey:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. 1in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the issue of presumptive sentencing as it
relates to your agency.

If you have any further questions, please contact Roger
Lewis, Senate Judiciary Committee aide, at 465-3717.

patrick! . Rodey
Chairman
Senate Judiciary Committee



.A la s k a jiita le N legislature

Senate

Committee on judiciary PoUCU V

State Capitol
Official Buaine88 Juneau, Alaska 99811

February 4, 1985

The Honorable Alex Bryner
Chief Judge

Court of Appeals

303 "KM Street

Anchorage, Alaska 99501

& I{
Dear Judge Bryner:

Presumptive sentencing will be the topic of discussion at a
joint House/Senate Judiciary Committee work session to be
held February 13, 1985, at 1:30 p.m. 1in Room 205 of the
Capitol Building.

You are invited to attend the work session, and to provide
information and insight to members of the Judiciary
Committees on the issue of presumptive sentencing as it
relates to your agency.

IfT you have any further questions, please contact Roger
Lewis, Senate Judiciary Committee aide, at 465-3717.

Patrick M. Rodey
Chairman
Senate Judiciary Committee

o | [, >4 .



Alaska'’s prisoner problem,

11 m mn™>11"

FAIRBANKb - Roger En-
dell has a problem. Most
Alaskans hardly sit up and
take notice when a state com-
missioner has a problem
even when it's the commis-
sioner of corrections. .

But Roger Endell believes
Alaskans had better listen to
his complaints. If we don’t,
we may soon find the streets
are the repositories of some*'
criminals our courts thought
should be in prison.

Endell compares the situa-
tion in the state’s prisons to a
bathtub. The level of water in
the tub can be controlled in
two ways — either by control-
ling the water, flowing in or
the water flowing out.

Like that metaphorical
bathtub, Endell’s prisons
have a limited capacity. And
the prison population keeps
bubbling up around the top of
the limit.

When the number of prison-
ers exceeds the number of
beds for 25 days, Endell must
release offenders to bring
down the numbers. That’s his
overflow valve.

The problem, as Endell told
members of the Farthest
North Press Club last month,
is that the spigot sending
criminals to prison is open
full blast. It’s so wide open
that Alaska’s prisons take in
300 to 350 more prisoners each
year than they release.

"The prison population is
growing so rapidly it will
overtake us," Endell said.

He is quick to point out
that offenders who are re-
leased are not felony crimi-
nals. Three times in the past
two years, Endell said, prison
gates have had to swing open
to set convicted criminals
free. He stressed that fortun-
ately no violent crimes had
resulted.

One way to solve Roger
Endell's problem is to build a
bigger bathtub. The Depart-
ment of Corrections is doing
just that. Endell expects pris-
on capacity to increase by
1,500 beds in the next five
years. If prison population
sgrowth stays to the.low.fr,end
of predicted fncreasesjHa
growth of 300 a year over the
next five years will just be
contained in the new 1,500
beds. )
«But if growth is more like
350 a year, in five years Alas-
Vn wiLLhave to worry about
dealin|?faitk the release of

jailing a criminal. The.,state
spends $85 a day to" keep
someone behind bars?$4%, a
day in a halfway house and
just $3 a day to supervise
someone on probation or pa-
m role. If
Since Endell's visit to Fair-
banks,

Virftfs k

I've read_ abottt'~an
.Intensive probation program
H pan fGeorgia instituted to*deal ]
Uw C III o o iil~with its overcrowded prisons
fint'I'finP Q P -4A~sp dollars would not have'to
lI£Ew bvwIl9 CI «’ 7 continue to be taken from
"school construction to’build
"o more prisons. . -, .
250 criminals spilling out over -A'.Intensive probation allows
the top of the prison bathtub. :judges to put drug abusers,
Building a bigger bathtub  shoplifters, thieves, forgers,
is expensive — especially felony drunk drivers —-Any-
when the state’s oil income is one who might receive ~five-
dropping. High-security pris- year prison sentence — back
ons cost $130,000 to $150,000 on the street under tight~u-
per bed, and while that’s the pervision. In Georgiathat
high rent tub, the state needs means curfew, at least live
those prisons for dangerous unannounced visits of the pro-
felons. Another way to con- bation officer each week., at
trol the flow is to tighten the home or work, and spot test-
tub’s spigot. ing for drugs or alcohol use.
One of the reasons the spig- The probation officer can eas-
ot opened so wide was that ily return a probationer ,to
the legislature passed a new  prison. j c ftAUA 1
criminal code that took effect In Georgia, intense proba-
in 1980. Prison population be- tion costs 20 percent of jail. If i
fore then had been relatively that holds true here, we
stable. In 1980, the numbers might expect intense proba-
started to shoot up. tion to cost $17 a day,,in
The difference in Endell’s  Alaska. The interesting twist
mind is mandatory sen- is that all state probationer -t
tencing. Before the new crimi- in Georgia pay fees that com-
nal code, for example, Endell pletely support the program.
said the prisons housed about As well as paying a fee, pro-
50 sexual offenders. Today .bationers are required,Jo
that number has jumped to make restitution to victims of
470, reflecting the effective- their crimes, pay fines and do
ness of a mandatory sentence  at least 132 hours of commuf-
for sexual offenses. . - nity service work. ;. r(Cm
The second leg of Endell’s Roger Endell doesn’t really
three-legged solution to pris-. . have a problem. The statq of
on problems is to examine .Alaska .does. Endell knows
presumptive sentencing. ;;that if the legislature doesn’t
While he knows he won’t win appropriate more money, low-
any popularity contests for er the presumptive sentences
suggesting it, Endell says the or provide the means to di-
legislature should lop a year vert prisoners to halfway
or two off presumptive sen- , houses or intensive probation,
tences. That would close the his course of action is clear.
spigot into the tub a bit. V* .Once the prisoner popula-
Alaska ranks third nationally  tion passes prison capacities
after Nevada and the District  for 25 days, Endell merely has
of Columbia in its incarcera- to open the doors and release
tion rate. It jumped into third  enough prisoners to bring the
place after mandatory, sen ‘levels back down, i
*hkTkr

enging:took effectj.s”™ ifk™A "
-r}lchegthird Iegqlsjto’\evemp
more options to prison. The
one Endell mentioned is a
program of diversionary
work in the community. One
of its goals is for prisoners to
repay victims.

The cost of such programs
is significantly lower .

evdf~

ity3(Hedoesn’t .have a difficiflf
~v~hbfce to make,1Vqu and J fSTIT

the state government down in

Juneau do. -ecu' — < i
O 'Dean M. ffoHehrer teaches at
the University of Alaska-Fatrbanks

-In the Department of.Journalism
and Broadcasting.

t hanyVv ! f
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Child abuse bill omits
sentencing-

By DAN JOLING
News-Miner Bivea

JUNEAU-Gov . Bill Sheffield3
child abuse hill, part two of a two-tier
approach to protecting Alaska 3 chil—
dren, may be leaving out one aspect of
a comprehensive approach to the
problem, according to testimony here
last week.

Sheffield introduced House Bill 88 to
tighten current statutes. He has also
proposed 59 new social workers, law
staff or clerical workers to address
the problem in the fiscal year 1986
budget, including nine emergency
hires last summer .

According t testimony offered
the House Health, Education and So—
cial Services Committee, HB 88 does
not address presumptive sentencing.
Presumptive sentencing has begun to
gain legislative attention for itseffect
on families involved with sexual
crimes, plus its effect on an over—

loaded prison system.

State Public Defender Dana Fabe
of .ichorage told legislators last
week that presumptive sentencing
laws forcemany defe” “ints topursue
their full range of a -natives, in—
cluding jury trials, because of auto—
matic eight-year sentences for se-
nous sexual offenses against chil-

She said many would plead quilty,
<Poring children from testifying, if

*«gating circumstances could be
I considered.

~ Possed in the form proposed by

the governor, HB 88 would:
Increase the categories of peo—
ple required to report suspected child
abuse to authorities. Doctors,
teachers, school administrators,
P_eace officers, and employees of
icensed day care centers are now re—
quired to report child abuse, either
when they observe child victims or
take reports from offending adults.

HB 838 expands the list to include
clergy when acting as counselors and
other church counselors. It specifies
thatemployees and volunteers of both
private and public schools are re—
quired to tell authorities if they sus—
pect a child has been abused. The
penalty for not reporting remains a
class B misdemeanor.

Assistant Attorney General Gayle
Horeisky said the purpose is to ex—
pand the number of people reporting,
not violate the sanctity of the confes—
sional.

The law distinguishes between
communication made to clergy in
their role “ in the furtherance of a reli—
gious practice” and not for counseling
puUrposes.

Require reporting of suspected
“Mental injury””as well as neglect
and abuse. Mental injury isdefined as
“an injury to the intellectual or
psychological capacity of a child as
evidenced by an observable and sub—
stantial impairment in the child3
ability to function within a normal
range of performance and behavior,
with due regard to the child3 cul—

to

mre-’,

e Allow adults, such as police, t©
repeat before grand juries the testi—
mony they"ve taken from children
without making the children appear
themselves.

The hearsay evidence provision is
designed -to spare child victims the
trauma of retelling their stories
numerous times.

« Require peoplewho process film
o report to police ifthey process film
thatdcr .:saminor engaged inprohi—
bited sex activity. A similar provision
in another state resulted in Alaska
police being alerted t an adult who
had forced a minor into p. rticipating
in pornography. ,

e Add a provision to allow the
attorney general to petition the court
1o stop a person who has abused a
child from having contact with other
children.

Public Defender Fabe said if the
Legislature includes the hearsay pro—

vision, itshould be as narrow as possi-.J

ble, used to protect only the youngest |
children, those under 10 years old.

" She said testifying isnot necessari- "i
ly traumatic to children. Ifa trend to
protect victims at the expense of3e:

fendants® rights isestablished, grand. ;

jury proceedings could evolve into -/

sessions of police reading reportsTo ;
-

the jurors.

Because of stff presumptive™sent- /
ences, she said, she cannot now in
good faith counsel clients to waive,
grand jury hearings and jury trials..

» e—y N -



> ROGER ENDELL '’
<&High costs, tew beds w'j.uiCorrectjops Topmissioner Roger. 11954, IE_I(_N fiscal year"}kg%ithe re-
T

Budgetswoes add togrowing jalil problem

A A By DANIBLING
News-Minor Bureau
JUNE \U—In lhc late 1970s,
! Alaskans demanded and got
. tougher criminal laws. In 1905,
legislators must decide whether
Alaskans can afford that luxury.
The pincers of a diminishing
budget and demand for more bed
' space are squeezing Alaska's pris-
onsystem. The pressure may mag-

' V. nify, depending on a controversial
.V?.c]aaz-action lawsuit seeking high-
-& ~tx standards tor prisoner care.

Endell told legislators:
« Alaska added 300 prisoners

1more than the number released in
;7 both 1383 and 198L

Alaska, which ju3t surpassed
Wyoming in population, has more
than 1,000 felons in Jail compared
to Wyoming’s 700.

« Alaska's incarceration rate
of 263 persons per 100,000 popula-
tion ranks 7th among states.

« Alaska added 800 new prison
bedsthclast twoyears. Tokeep up,

Jj ftive Corrections Department wants

In a Senate Health, Educatidn’d,"tozdid 600 more.

,ind Social Services Committea

« The adult corrections operat-

meeting Tuesday, Department of *”tng budget hit 157.8 In fiscal yca.-

“Where the judge’s discretion has been

limited, we’re feeling the crunch.”—
Department of Corrections

Commissioner Roger Endell

qut it Isfor 8794 million. 1 | ;-‘v  Legislators balked, and last ses
Tlie Crrrcetlons Department Is  slon appropriated 519 million for a

already feeling the economic - 320-bcd facility,

pinch. : Endell said 523 million Is needed
State olfidals originally panned t-:to finish It. However, because of

510 million more. That will make It
a 128-bed facility, at a cost of
5100,000 per bed.

That may not be enough to meet
Alaska's future need, especially If
the verdict in the prisoner class ac-
tion suit requires less congestion in
the Jails.

Thirty-five stales arc under
court order in the administration
of their prison systems. Alaska
may become No. 36 next month.

ThBt'swhen Anchorage Superior
CourtJudge Douglas Scrduhely Is
expected to render his decision In.

i the Clearycase, a 1981 dass action

filed over alleged overcrowd-

' for mare than 600 beds. at a newdimjnished revenue projections,': :
R R SBe i BT R e ERAEd BRIV Tt undarstatns anit e tock of

rehabilitation programs. The
judge's decision will tell the state
whether It meets constitutional re-
quirements to balance protection
ofthe public with rehabilitation re-
quirements.

"My guess would be thrt he
would try toset caps, or capacif ,i-."
for facilities." Endell said.

That means that when prisoners
exceed beds, the court may order
prisoners released.

Endell Indicated his problems of :
rapidly increasing costs and shor-
lagc of beds is caused inpartbythe —
stricter laws that went Into effect

(Sec PRISONS, page 3)
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#»vIBy DOUQ O’HARRA X
AIAIPl'ﬁlyly Netfs reporter ) —-t'h1 $ The family In this story did not request anonymity.4
- hﬁy hﬁhevgothﬁlr neighbors are already familiar with their clrcum-
I’ XT KNIK - Twice a week, y 8lancos jjue (0 hometown news8 reports. The Dally News, however, has

& ~t/L.D. piles her three Ch'ldreﬁ) :withheld the names of the husband and wife to protect the Identity of;
r ./Into a battered old car for e

. . 1,/thelr daughter beyond the family’s hometown, j' 1 A
t-</\/*;100*mile round ti.p’' to an Alt-
"' ~chorage jaill." *y my7 .o vro.-.tfiXV - :
Tv Her husband, W.D., has be- »?
gun a 21-year prison sentence to involve her husband with , Facility. “I'm not singlel .We
for sexually abusing their 4-  their BhildrAn. ' are still a family.™ "
“People say to me: ‘Now Since her. husband’s arrest
re single . . | hate last spring, ,L.D. has lived a
she says as she drives
V'/family reunion, a last chance v'vto the Cook Inlet Pre-trial See Page A-10, MOTHER

1.8
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Mother opposes incest conviction of her husband, says sentence has destroyed her family

| Grin@liamPRe Al |

life, Fowered by bitterness and a
beliet she has "been wrongly sen-
tenced to a terra of >InEle-mother-
hood.

From the moment she discovered
her husband having sexual contact
with her daughter in June 1983. she
tried to solve the problem without
bringing in authorities.

During the year that followed.
L.D. says, she and her husband were
able to deal with his problem with-
out It ever happening again — only
to have him suddenly arrested.

"We were just starting to get our
family together,” she soys. But the
arrest and conviction is "Just m ak-
ing the problems worse. If you can't
sec that there are wcrse problems
than before, then somebody's got to
be blind."”

To L.D.. the prosecution of her
husband was the act of a rigid and
Impersonal system — a system, she
says, that traumatized a child who
had not been harmed, znd shattered
a family just as It had begun to heal.

As a result, L.D. has mounted a
vigorous attack on the laws that sent
her husband to jail. She and her
husband have written a petition -
asking (hat incest and sexual assault
be separated under the law, She'
Intends, she says, to get thousands of
signatures.

During the summer, L.D. pleaded
her case In letters to then-Palmer
District Attorney Michael White and
Superior Court Judge James Hanson.
She stormed the offices of a local
Valley newspaper, lost her temper
with social workers, denounced the
system to whomcer would listen.

But Michael White and others who
deal with sexually abused children
say L.D. has simply placed herself
and her husband above the safety of
their children.

"(L.D.) Is very concerned, os she
said several times to police officers
and everyone else, about losing the
paycheck,"” While says.

"It is not at all unknown for a
mother, when faced with choosing
between the welfare of the children
and the Interests of the father, to
choose the father,” says Gayle Hor-
etskl, an assistant attorney general
specializing In sexual abuse law.

"Our concern more than anything
is to protect that child from further
assaults, and If the mother doesn't.
like It, that's too bad. Tho mother
didn't protect the child In the first
place.” e
uestioning, W.D/ijeonrii
vmg sexual contact with-.

In' the ¢

his family.

"He was always here for work
and be always did his job," Merrlgan
said. i

W.D. Is a bearded, lean man with
intense eyes. He is slow to speak,
Inarticulate, his voice resigned. He .
says he felt at home working at the
salvage yard, alone with the equip- .
ment and away from people.

“1I'm not really an outgoing per-
son. | like to keep to myself and |
always have," he said last summer.
"I like to be able to feel the pain of
working."

The couple had a child In 1980
another In 1983. They Invested their e
1982 permanent fund dividend
checks In an acre of land 12 miles ..

south of Wasllla off Knlk Road. W .D ./

erected a 16-by-32 Army tent, framed
and Insulated It.

While working on the tent In the
spring of 1983, W.D. was alone with
his daughter, then 2vt. He had sexual
contact with her. Including oral sex. "
It happened twice more In the next
weeks, ending forever, the couple
says, when L.D. walked In on them.

"l know It would never happen
again," she says. "1 am assured of
that.”

But psychologists and prosecutors
disagree. They say lhe chances are
slim anyone could stop such behav-
ior permanently without intense pro-..
fcsslonal treatment.

“It is possible, but It Is a remote
possibility that it would be a one-
time thing," says Dr. Dennis Greene,
an Anchorage psychologist who spe-
cializes In sexual abuse problems.

"The stronger the denial, the more
you're probably at risk because It's
not a matter of willpower. It's a
Imfatter of controlling your thought
i

W.D. says he tried to distance
himself from his family after the
Incidents.

"I've been trying to stay'away c
from her. trying to stay away from ,
my family,” be told police after his .
arrest. "I try to think of her os a,
boy. As a son and not a daughter.”

When asked last summer why It -
happened. W.D. took a long time to
answer.

I wouldn't be able to explain It,"
he said finally, a tortured look In his
eyes. "1 can't find the words to
explain it,"

In a pattern found In a large'

.

Iavrj

In sexually molestmg his daughter
that spring, W.D. committed three
unclassified felonies and three other
felonies — punishable In his case
(because of his orevious burglary
conviction) by three 15-year ana

percentage of adults who sexually mthree two-year prison terms,

molest children, W.D, had himself _

Under. Alaska law, any sexual

* penetration of a child by an adult —

automatic penalty.!'

sexually mow Irl’\hlldren"jlccord"

whether it was rape by a stranger or
Jo-home Incest — takes the snme
¢l

WhrtherA~ harmed the

winter,
Army tent with holes in the roof and
the sparse light thrown by two oil

know whether I had told (my daugh-
ter) the right thing,"

she says.
The neighbor contacted the pollve.

W.D. was arrested In June after a
short investigation.
views, he made a full confession and
was held In lieu of 550,000 cash-only
bond. He never made bail.

During Inter-

From that point, things got pro-

gresslvely worse for L.D., then preg-
nant with her third child. Beginning
with the arrest, she soys, her family
was assaulted by newspaper articles
and media reports that she believes
described W.D. as a "monster."

“Everybody that knows him, that
knows us, knew what .lappencd,”

she sayi. 'T didn't know It was going
to be published, and there you are.
There's no privacy."

Meanwhile, without the support

of her husband, L.D. struggled to

buy food and keep her car running.
She owns, through Inheritance, a

111-acre homestead near Homer that

lacks access but Is Bppralsel at

nearly 5350.000. She Is negotiating (o
sell It to the state, but no money has
been appropriated to buy It.

Because she has the property, L.D
Is ineligible lor most Kinds of public
assistance. S"? has very little cash.

Her car broke down. She got
another one, but damaged It In a
minor accident on an icy road. A
third car needs work. Her bills are
stacking up. Valley Hospital In
Palmer even filed a small-claims
action over ;he bill for the birth ol
her second child.

Throughout the fall and early
she lived In the cluttered

lamps and a Coleman lantern.

As time passed, word of her situa-
tion prompted local churchts and
Individuals to donate food to her
family.

At the same time, In a project

"s.arted before W.D. was arrested,
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age, a key player-in winning Ieglsla-,,
live approval of presumptive sen-
tencmg

"It was necessary because we bad
too many rapists that were getting
very light sentences, getting back
out on the street and raping again,"
Bames says. “A father that could
rape a child In his own heme — and
that’s what It bolls down to
deserves whal he gets."

o

X X X "8n0 ilHerence between".

a child being lexualiy.nssaulted out-#-,., .

local residents and business owners
also contributed time and labor to
build a small frame house on the

couple's land.

dond "2, BBGECIELE MRILEE
really sad that we're going to have a
house and he's not going to be there
to share It." ]

Over the summer, as L.D. scraped
by and wrote letters to the prosecu-
tor pleading with him to drop the:
case, W.D. became morose" as he
awaited trial at the Cook Inlet PreX|—
trial Facility.

In a July Interview, He talked at

The perception under Alaska law ‘length about a vision thothe h%d

God. Po
-W txa

been o(f by G

Lui.d,urilk



ace.’ -r >
Under questioning, W.D"con-'t
fcssed to having sexus

his daughter three 1 In the

coupji Insllta that the Incidents w it
Isolated ads, never to be repeated.

j/IT-"They'rt saying they don't wint'lIff
,-<fF to happen again,” and In a year. It*
never happened again." L.D. says,

"So why are they locking him up for
20 yean when we've proven we can
all live here together for a year f
without It happening?" -

That cuts to the heart of a cruclol
question: Does the mandatory sen-'
tenclug of W.D. needlessly destroy
his family, or Is It the only way to
protect his chlldren from luture a*-’-
saults? U’

The question comes as the number
of sexual offenses against children
has exploded Into a statewide opt-
deride. .

The number of prosecutions In-;
volving sexual offenses against ml-’
nors In Alaska has Jumped 560 per-
cent In four years, from 52 during
1979-80 to 343 during 1933-84. accord-
Ing to Department of Law statistics,
Horctskl believes the number will
exceed 400 this year.

"There seems to be two iactors
feeding It," she says. "One, that
there Is more of It going on. and two,
people are more likely to report It,”

The Increase .tomes despite a
steady toughening of penalties by-
adding mandatory minimum sen-
tences — C3lled prcsumptlves —and
vigilant prosecution ol offenders.

Presumptive sentencing meant
W.D. faced 51 years in prison upon
conviction this fall of three counts of
(irst-dcgrec sexual assault and. three
counts of sexual abuse ol a minor.

It was only White's decision to
drop two ol the assault charges at
the lest minute'that gave W.D. a 21-
year sentence and avoided a inonda-;,
tory review of the sentence by a
three-judge panel.0

L.D,, now 35. nnd W.D., now 28,
met In Alaska In the late 70s while
W.D. was still In the Army. Alter his
discharge, he was arrested for bur-
glarizing a house and served o six-
month sentence.

W.D. then attended the vocational
center In Seward for a course In
mechanics. The couple married and
moved to the Mntanuska-Susltna
Valley, where W.D. got a Job with
Knlk Towing & Wrecking.

According to L.D., they "squat-
ted" for a while, then moved Into a
trailer In the salvage yard,

"Baswally wc lived on damn near
nothing," W.D. said during an Inter-
view last summer. "We ain’t got the
money to pay the rent.”

"Things were never real good for
them," said Frank Mcrrigan, W.D.'s
supervisor at the yard. "There was
never any real future for thein."

W.D, worked at the yard for four
years as a parts mon. go-fer and
mechanic, [n his testimony at W.D.'s
sentencing, yard owner David Webs-
ter said he was "a good hard work-
er" who nlwnys tried to provide for

-idw Ith.al

his brother. . " '

T '-“n--*trreswhethemfwuTapeqntM iretUeriordeema”luit'he

geti."

That brother now I* Serving sever-Vvin-home Incest —.tak”. I"S"teld* Ar-The jfsrwptlon' imder A|t|kaW7

sexually molesting children, accord-

11ns.

Whatever the reasons behind her
husband's actions, L.D. Insists that
her child wa3 not harmed. That has
become her cry against the pros“cu-
tlon of her hus'_ind, a stand she took
shortly after W.D. was arrested last
June and continues now, months

J after his sentencing.

“She (her daughter) didn't know It
was wrong until we sot down and
talked about It," L.D. says. "I Just
tried to explain It without putting
any guilt on It."

The child was only harmed, she
says, when the state removed her
husband from the home and twice
Interviewed the girl - once by police
and once before a grand jury.

"She was OK before they storied
dragging her through all this gar-
bagc. but she Isn't now." L.D. says,

Whether that's true Is difficult to
know, according to mental health
experts.

"It would really be different In
each case," says Phillip Kaufman, an
Anchorage psychotherapist with the
Human Relations Center.

The child could be "scarred for
life" or little traumatized, depending
on the exact circumstances, he says.

But it is possible a child that

young could have suffered the acts,

without psychological damage,”

C cone says.

“The younger the child, the less

devastating the cf/ect of sexunl
abuse." he says. With a 2W-year<Id,
trauma could be non-existent, ho
Says,

Nonetheless, the effect on the
child would worsen If nets were
repented. If physical assault were
Involved. or If the father's reaction
were gullt-Inden, Greene soys

Both White and Horctskl acknowl-
edge that by prosecuting the case,
the child could have been harmed
further.

"1’'m not saying the court process
Is helpful to her,” White says. “It's a
necessary evil to protect her.

“It's really easy lor someone to
say: 'My child Is traumatized by the
legal justice system.™ Horetskl
says.

I have no doubt In my mind at
all that It’s less trauma to a child to
go through the legal system than be
subject to further assaults.”

In any case, White believes L.D.
did nothing to mitigate additional
harm to the child. White says she has
brought her daughter to court pre-
ceedIngs when It wasn't necessary,

and openly accused the child of.

putting her father In jail

L.D., on the other hand, Insists
she has always told the girl It wasn't
her fault. She says behavior changes
and regression occurred only after
W.D, was arrested

In a legal sense, the argument Is
academic. Even |If the child had
ﬁjffered no harm, It would make no

life sentences in Louisiana for - automatic penally.

' docs not matter.

Whether W.D. actually harmed the

whether he would have ever had
sexual contact with the'ghlld,aga
RN i !

That rigidity, where'the
treats different kinds of actions with
the same penalties, Is unacceptable

law V;

‘| -*? of there being no difference between

a child being sexually assaulted out-

>».- the—4ng StrwiB .'i- «aoroe]»»BIah«Ml -fioL— glrlr-whlhcr-heeougM-wunaaUnew”sldo-She .faruly-tfarMt-ns.insbla llia

family (incest) ha* snge.ed and dls-

Wni)f«kKMUD. xInet ha® husband‘s.»i>4
$ lrest. m '

eijnr m

L.D. Is a slender; sharp-featured-
' woman. She grew up In Homer and
attended two years of college In

according to Klehonl Collins, W.D.‘ars Idaho. where she studied phougra-

attomey.

"The" theory of pt ¢'ishmen! (his-,
torlcaily) has gone from to hurt, to
hold, to help." he says. Following
that Idea, the Incarceration of W.D.
should be aimed at his rehabilita-
tion.

“Let's assume that after 6 years of*

being In prison and going through ' when talking about her dau®

therapy. W.D. has corrected his prob-

lcm. But he's still got 15 years to’,
0." He
Valley businessman Robert Pon- j and he loves his Kids.

tlus. a longtime friend of the coupler,

also Is dismayed about the presump-.-, families.
j believe that there Isn't anything you

live shntencing.
“1t all the system Is trying to do Is

match up the law with the crime...

then all you need Is a computer,” he
says. "Presumptive sentencing
doesn't allow for justice and it,
doesn't allow lor mercy.”

Presumptive sentencing elimi-
nates some degree of judicial flexi-
bility. agrees Judge Hanson, who
upported the Idea but now tbirks It

be wrong in some situatio:
YAm | frustrated In many, many

. cases because the sentence Is more

than | would be giving?" he asks.
"The answer Isyes.

"I think in the case of the first-
time offender, society would be bet-
ler served If we could tailor the
penalty lo the Individual."

That Idea 19 supported by counse-
lors and other professionals

"The length of the sentence should-
be tailored to the length of the
treatment for that person rather
than Just a blanket eight-year sen-
tence." says Ray Clements, executive
director of Parents United, a non-
flroflt group that works with famil-
ies coping with Incest.

Greene alto favors court-super-
vised treatment of offenders.

Not surprisingly, L.D. thinks It
should go even further.

‘'l thinki the law should be

' changed so people can get counseling
If they think they need It without- director of Parents United.
-authority

fear of going tojail," she says.

In herpetition, she statesthalf
“Incestshould
Iliness” and that “there should bo a
maximum ti-o-year sentence arid
mandatory counseling.”

"l don’t think | want the sexual

.assault laws changed but | do want

the Incest laws changed because
they're dealing with families,” she
says. "There Is nothing the same
between Incest and sexual assault
except maybe the act Itself.”

But the strict penalties were crent-
ed to protect the public against light
sentencing and to stop sexunl n>
saults and sexual abuse of children,

be regarded os nn"For L.D..

She is harsh and assertive
dur.ng Interviews. Her friends de-
scribe her as having "a lot of guf
Her letters to White, the prosea
are grammatical and heat.
written In precise, upright strol

In discussing the case, she t
terly matter-of-Inct. crying

and the hopeless frustration at bi
denied a chance to save her family,
"'7Jo love him and he loves n
" she says.
wanted to work it out. | believe In
I believe In marriage. 1

can't solve by silting down and

.talking about It.""

‘ But after she discovered the In-t
cest, her husband became withdrawn;
and would not talk to her about It.

"For n long time after It hap-
pened. he had a hard time trying to
have a good relationship with (our
daughter) because be felt real bad
about It," she says. "The only time
we were able to sit down and talk
about it was the night before i j was
arrested.”

W.D. admitted that It was a long
time before he could come.to grips
with what had happened.

"It took me a long time to be able
to get close to my family,” he said '
lest summer. "It took me over ayear
to be able to love them again, (o be
.close to them." ¢

L.D. says the family grew apart
‘after the Incident nnd began to utlcr-
ly break down. Finally, she decided
to seek counseling through Parents
United, which specializes In Incest.

The group was glad to help. But
under Alaska low It and other such
groups must report to police Immcdl-
ntely Il they hove cause to believe a
child has been sc-xuo'ly assaulted

"It's kind of a Ci ch-22 situation
for a person who s ints help and
turns to any authc ity for that
help,” soys Clements, theexecutive
"That
Is required by law to
report the abuse."
the law became a  trap:
she couldn't get counseling without
sending her husband to jail.

She rejected Parents United and
refused to talk to a police officer
who was sent to talk to her. For lack
of evidence, the Investigation was
dropped.

As winter passed Into spring, life
In the family began to Improve, L.D.
says. W.D. began to Interact with his
children and she began to have hope,

During that period, L.D. tcld a
neighbor about the assaults and
whni she had done about them.

In @ July Interview, He esilted a*
Iength about @ vision that he had
been cut olf by God. Police said hr
was, 0 suigide pi

A 16 itch wnitied
be Eblr to corroborata hrt confession
with further evidence;'he nnd*Ws»
attorney took the case'to trial'lh
September. Using testimony by L-D.
and a neighbor. White was able to
support the confession without hav
Ing the victim testify. A jury found
him guilty of all charges.;

A psychological report on W.D..

.complied for sentencing, painted a

nicture of severe e-nottonol problem?
- a picture L.D. angrily denounces

t his sentencing, W.D. lectured tho
ourtroom on the apocalypse and
lkencd Anchorage and Fairbanks tc
Sodom nnd Gomorrah.

L.L listened from the front btnch
of the courtroom, where she sat witl
her children, nursing the couple's J
day-old baby.

The treatment of the cpuple. soy
White and others, was an effort by
the system to balance the safety ol
the child with the needs of the
family nnd the accused.

“"Somebody has an obligation tr
help those who can't help them
selves.” White says. "If you re golnf
to have to err one way or Another, li
seems to me the best way to err Is
for the safety of children, to stop the
cycle oI sexual abuse rlght then and
there.” . i

New legislation to help insulate
child victims from the Justice systen
Is now being written. Horetskl says
A proposal In the last session of the
legislature would have allowed hc-nr
say evidence rather than direct testi
mony by victims lo be admitted
before grand Juries. \ !

Ad for presumptive sentences
Horetskl soys public sentiment one
political reality likely will keej
them In place.

According to L.D.,
ethically wrong.

"1 do think (sexual abuse Is
wrong," she says. "But | feel like |
should be up to the family lo pres
charges, and 1think that coumelin
should be made available withoi
having to have It reported ot have t
press charges "

From the ordeal, L.D. has sa
voged some hope for the future. He
house furnished, she wants to cam
|lving by babysitting there.

She also hopes people' will figfc
the system that she feels doomed fit"
husband. If she can sell her land, sb
wants (0 mount a petition drive op.
fi»rsunde legislators to change tl
bws. She has already met with son
Mot-Su legislators to plead h
cause.

But for L.D.. whose three chlldr
will be grown when their father
released from prison, the over.
lesson has been plain.

that reallty 1



Prosecutors don't want child rape law softened

AVCHICIPrM - B
Attorney General Hal Brown's
statements that he may seek leg-
islation to reduce jail terms for
v> | first-time child sex offenders
have infuriated prosecutors in
«-V j the Anchorage district attorney’s
i lo 'office.
Brown said Friday he may
"C~/-'seek a new law to change the
eight-year sentence now re-
J;jj-t quired for first-degree sexual as-

Brown assumed the state’s
top law enforcement job after a
stint as a prosecutor followed by
a decade as a defense attorney.

u He used the word “hysteria™ to
y describe the mentality of some
i5 police and prosecutors handling

child sex crimes

But Anchorage District Attor-
ney Victor Krumm said he dis-
agrees with his boss.

““Anyone who penetrates any

tsauJt of a child. The charge re- Jchild deserves to go to jail for

qguires penetration.

n “There are degrees of serious-1 ! Prior to

eight years or more,” he said.
state’s adoption of

I£. ness within the offense,” Brown: f mandatory sentencing for some

}— -.said. “I am a firm believer in the
7 : ~general principle that the penalty

““should be tailored to fit the o f- he said.

H 1. * R
ySAA'!ikﬁ nse andthe person.m,l, .V

crimes, such people, frequently
received suspended sentences,
WV P

i“W e)}.-are resolute,**” said

Krumm.-"We are determined.
We are not hysterical. The one
thing we know about people who
rape children is that they are re-
cidivists. They rape many chil-
dren many times."

Defense attorneys and some
state social workers have argued
that sex offenders, particularly

in cases of incest involving the.

father, have a treatable sickness
that cannot be effectively
treated by locking offenders up
for long terms in prison.

About 20 percent of the cases
now handled by Knimm’s office

are child sex abuse cases, most” gafing factors that judges are al-g-:
*it &E.m* o lowed to consider when deciding”:

The average victim lis,?be-i#whether to give a first-offender a|™ j»
tween 7 and.10:years of; age,Mlesserterm.

of them incest.

Krumm said. "What that eight-
year sentence does is give her
time to grow up to an age where
she can defend herself,” ho said, k
Under the state’s presumptive)
sentencing law, the eight-year]

m jail term is automatic in the av-|

erage case, but a judge can re-*
duce the sentence to four years if
he finds mitigating factors or in-?

crease the term if the case in-.v

eludes aggravating factors. $
Brown said changes in the lawV

could include simply reducing-

;mthe eight years now required, or]

broadening the number of miti-/

Dan Hickey, the state cl
prosecutor leaving his job at
end of the month after b
fired by Brown, said he stro
opposes abolishing the presil
tive sentence. |

However, Hickey said, he
in the past proposed creatu
new category for first-offen
charged with digital penetrcj
only, which would carry a
year mandated sentence.

“I’'m talking about nuan|
further refinement of the
tern, not scrapping the presil
tive sentence,” said Hickey, |
authored the presumptive
tencing law.
iel«p -
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Presumptive sentencing is Alaska > answer to standard-—
izing terms. Under presumptive sentencing, the Legislature
mandates a specific term of imprisonment which is ™resumed"”
appropriate for the average offender.

The problem with this law is that there is no "average"
offender. Every crime is committed by a different individual
under a variety of circumstances with its own unique set of
aggravating or mitigating factors.

Presumptive sentencing as a solution for stopping and
preventing the reoccurence of crime is especially falliable
for first time offenders. Although there is a percentage of
chronic repeat offenders. Most first time offenders do learn
their lesson and do not become repeat offenders.

Because of the long mandatory sentences, offenders are
reluctant to plead guilty even when they feel remorse. Like—
wise, Tamily members and friends hesitate to report some
crimes and testify because they do not want to see someone
they care about receive a long prison sentence.

Judges have lost their original constitutional power to
"judge™. After a person has been arrested and found guilty,,
the judge has lost the right to weigh the facts in this spe—
cific case and determine an appropriate sentence. The Alaska
Legislature has already predetermined what the "average" off—

ender deserves.



After the offender has been sentenced, there is no in—
centive for rehabilitation. He knows he will be released in
a certain number of years no matter whs.t his behavior or
attitude in prison is. A person with no natural desire to
change will not enroll in a self help program, counseling,
prison industry, etc. He knows ue can "flat time"” with no
intention of changing and still be released at a given date.
He will return to society with no effort made to change his
life style.

The greatest injustice is dealt to those who see the
error of their ways and want to change. They are given long
prison terms, the same as those who won"t change. They us —
ually are separated by great distances from their families.
As a result the lives of the family members are destroyed
by the very system that was set up to protect them. The state
often ends up supporting them financially, but the emotional
damage 1is irreparable.

When the incarcerated ask for counseling help, they are
told they can®"t receive any because they have so much time
to serve that it is a waste of time. They know that all the
times they avoid fights with "bully™ inmates, any self help
groups they join, any counseling sessions, work or education
programs they participate in will not help them be released
one day sooner.

A person who has lead a productive life in society for
years and then commits a crime for the first time does not
need 6-10 years in prison to see the error of his ways. Long
prison terms are counterproductive. Offenders become so dis—
couraged they lose all incentive to try to rebuild their lives.
Instead of using their time in prison to better prepare them—
selves for life once they are released they become completely

engulfed in helplessness or bitterness.



The presumptive sentencing law for first time offenders
should be repealed retroactivelﬁ. First time offenders should
be given open sentences where their progress could be routine-
ly reveiwed. Inmates should have monthly evaluation sessions
with local corrections personnel where their daily attitudes
and progress could be discussed. They then could be released
under a Farole system when they show signs of rehabilitation.
The Faroe system could oversee them in a manner that is less
costly than imprisonment. At the same time the offender is
given his self dignity back and is able to be a productive
part of society and support himself and his family.

There should be an individual review and resentencing of
every first time offender sentenced under the old law.

Inmates should be housed as close to their residence as
possible. This is a necessity both to the incarcerated and
their families. Private individual counseling should be pro-
vided. More education and work programs need to be provided.

The presumptive sentencing law needs immediate attention.
Everday the present law remains in effect, it adversely affects
the lives of those sentenced under it, their families and ulti-
mately society itself.



o /1" c/ &Cxy
I V<yE7?r{, fr’Vctcl
/t--ud?c?*1 ct-r' !
fNsgsyrd  AS2 - ismimmiy vin
N/ fehe YA
s?"sF FF CE£?crtr *
e v ? A A

On Wyd JFE(F/ "y'l-p-i'U '<str'i

| *er<n [-Ifi-"0o-F a ¢ s*r
337 - FrOf



A 3 /2-g /& U L /6 *

i fj~-
k
/ \ N P&*TSF(f>ve isve,
S
' y j IMr NS y-® v
NCIW L
Ju.

0 XKe Ay -, N4 ;o 0"w*.n/
"RR/ANRE S .
CXi~>MNM( tr & ti t-FAILV*?. /

<$f.cgb*~A S tirjki-

N W */\U__,W__,
| 7T

Vf N * /
“m Ct*~ay&-tF to

F(7~yT-. tz-Fce Jri2g™ <OZd i--t71-/Ev,

i: £ . <r*"F-Kt/ A-rASr
/

™"r

'V



/ dr-sc<ajp> 77)rfy~ Jnhc>7 T&g

m/"2cr &[0 /W..4fFi.a>.vE/l«n”® "._|(_I{;/(ii\,

A Y-ty tr —
i ~Y CM*T-t CPffili/v2 ? < *5&/>v'F cAC f
/
S/ Flytl /! TftsZ-?NcrSl. >

1/ Colilic </~rvg> ; /e~.y 1C Nu-7?<Y.4:
-7 " /
Ay GiStF / *3i cr& YF~  CA.(J-tjd/Y*h

y¥ ' suyl y
U P - BW\S gy

e e ¥ 1A ~ r <yly-;& zf
I y> Grhrc-YMF u.n-;  JA*E/



(907) 688-2219 >
Stir ftouti 3. Box 1239. Old Gltnn Hithway
Chugiak. Alaska 99567

February 9, 1986
Alaska State Legislature
Pouch V Capital Building
Juneau, Alaska 99811

Attn: The Senators and Representatives of the State of Alaska
Ladies and Gentlemen:

Thank you for your efforts to make wise decisions on behalf of first
time offenders who are serving presumptive sentences. You are likely
to know that often the longer a prisoner spends in confinement, the
more attached he is subject to become to the lifestyle - unincumbered
by the economics of life - perhaps in the end to become products of

our welfare progranm. Institutionalization is an insidious condition
which may persist once a prisoner is released after many nor.-productive
years.

Our entire system of fairness in this country 1is structured around
granting some leniency to first time offenders. This method 1is 1in
itself rehabilitative..

One more serious consequences of a criminal conviction is that it
remains a permanent blemish, and a person is forever punished

for his/her indiscretion. The best situation for both society and
the offender 1is to insure that criminal behavior is not habitual.

What can help is that our system return felons to the streets with
some infastructure 1in place; 1i.e. friends, family, and the ability
to re-enter the work force.

The sentencing practices of this state are, 1in my opinion, reprehensible
You have created a system where disposition of a convicted felon could
as well be accomplished using a computer. The statue clearly decides
the sentence a person is to recieve. Perhaps for the habitual offender
this is acceptable because society is weary of the effects these people
impose upon their innocent prey. And we really seem to be at wits end
trying to combat the "total™ problem of criminal behavior in this
country. Unfortunately our coffers are not so inexhaustable that we
can afford to support prisoners whom it would be more econimical to
manage using methods other than containment, where our money must

care for them as i1f they were cottled children. Many first time
offenders do not pose a sustained threat to our communities and people.
We are able to sort out these people considering all factors at
sentencing.

Sincerely,



LEMON CREEK CORRECTIONAL CENTER

P 0 BOX 309
JUNEAU ALASKA 99802

The attached letter was place in our prisoner mailbox for
forwarding to you. This letter has not been opened. If

the writer raises a problem over which this institution

has jurisdiction, you m?y wish to write to me or the Director,

Department of Corrections, P. 0. Box 309, Juneau, Alaska
99802.

IT the writer encloses for forwarding correspondence ad-—
dressed to another addressee, please return the enclosure
to me or the Director.

Superintendent

Lemon Creek Correctional Center
(907) 780-4777
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Alaska jitate legislature

Senate

Committee on judiciary Pouch V
State Capitol
Official Business Juneau, Alaska 99811
FOR IMMEDIATE RELEASE FURTHER INFORMATION:
2/11/85 465-3717

The House and Senate Judiciary Committees have scheduled
a joint work session on Alaska®s mandatory sentencing

law. The joint work session is scheduled for 1:30 p.m.,
Wednesday, February 13 in the Butrovich. The purpose of
the joint work session is to provide lawmakers the
broadest possible perspective so that future adjustments
to the law, if required, will be the most appropriate and

rational possible. Those invited to testify include:

Roger Endell, Commissioner, Department of Corrections

Robert Sundberg, Commissioner, Department of Public Safety
Dan Hickey, Chief Prosecutor, Department of Law

Francis Bremson, Executive Director, Alaska Judicial Council
Sandra Borbridge, Office of the Governor

Dana Fabe, Public Defender

Brant McGee, Office of Public Advocacy

The Honorable Alex Bryner, Chief Judge, Court of Appeals



January 18, 1985

Hr. Jack Kleinkauf
642 W. 34th, #314
Anchorage, Alaska 99503

Dear Jack:

Thanks for your letter which just arrived in my office
regarding stiffer penalities for drunk drivers. | also have
noted the article you enclosed.

The issue of drunk driving has become a major concern for
many Alaskans, including myself. As a legislator and
parent, | also feel that stiffet penalties are needed to
deal with the problem more effectively. | believe you will
be interested to know that | have been a strong advocate for
imposing stiffer penalties for those convicted of drunk
driving, and | will continue to do what | can to see that
concerns of individuals, such as yourself, are addressed.

As Chairman of the Senate Judiciary Committee, I'm certain
this issue will come before the Committee for further
legislative review. I'm glad to know you share my views

on this important topic, and you can count on my support to
see that further efforts are taken to curb the problem of
drunk drivers

Rodey



December 6, 1984

Senator Patrick M. Rodey
2335 Lord Baranoff
Anchorage, Alaska 99503

Dear Senatd”™”odey:

The accompanying article from the Anchorage Daily News provides
the incentive for this letter to you as an Alaska Legislator.

There has been a great deal of effort on the part of a lot of
people in this State to do something about those who drive while
drunk. 1 hope you have read of some of these efforts.

It seems that those who are finally caught and brought to trial
have received sentences that do not reflect the severity of the
offense, either because of plea bargaining, lack of evidence or a
lenient Judge. Not so in this case.

In the Brewer case, the Judge was visibly upset because he could

no: sentence in relationship to the offense. Mr. Brewer ws
sentenced ten years for ea h of the deaths he caused and five
years for assault - a total , twenty-five years.

But because of Alaska Law, these sentences MUST run concurrently
rather than consecutively-resulting 1in a ten year sentence. The
reason given by the attorney was that both of the deaths and the
injury were casued 1in the same incident.

Is this what the Legislature had in mind for "stiffer penalities™
for drunken drivers? If such 1is the case, the moral of the story

is to "kill a whole carload because they can get you only for
onel"

JK/kkn

Enclosure: News article



Man gets 10
years in auto
death case

Anchorage Superior Court
Judge Ralph Moody Tuesday
said” he wished he could hand
down a longer sentence as he
gave Michaél Brewer 10 years
in jail for causing the deaths
of two people last October
when he ran a red light in
downtown Anchorage.

Helen Gamand and her 7-j
year-old da_ughter, Michelle
Gamand, died after Brewer,
26, ran a red light at_ 1bth
Avenue and | Stréet, striking
the car Gamand was drlvmg.
Another daughter, Charlotfe
Gamard, was"injured.

Moody said he could not
attach @ Ien?thy period of
probation to the sentence be-
cause Alaska's ma
sentencing scheme
wnat tne sentence woi

“My hands are tied,” he
. said.. ‘Moody said he would
have preferred a 20-year sen-
tence, with 10 to serve and 10
years' probation so the court
could supervise Brewer after
his release.

Brewer had pleaded no con-
tfst ﬁo two counts of man-
slaughter and one count of
second-degree assault.

Moody handed down 10-
year sentences on the man-
slaughter counts and a five-
year sentence on the assault
charge.

All the sentences run. con-
currently, and Brewer will be
released” without probation or
parole.

_The District Attorney inj-
. tially charged Brewer  with
two “counts” of second-degree
murder in the deaths, then
reduced the charges on evi-
dence Brewer was;not dnv_:ng
as fast as investigators firs
thought.

_bloody considered a pre-
vious telony conviction *for
selling 4 ounces of marijuana
in" 1980 in determining the
mandated sentence length.



Alaska State Legislature

Senate

Pouch V
State Capitol

Juneau, Alaska 99811

Official Business

January 28, 1935

ottardi
OXA?égka 99802
Dear Mr. Gottardi:

Rl

HRespREents

D o
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GEORGIA DEPARTMENT OF CORRECTIONS
Floyd Veterans Memorial Building

Room 756 - East Tower

Atlanta. Georgia 30334

David C. Evans

February 11, 1986

M.. Robert H. Ziegler, sir.,
Senator

Capitol Room 111

Box V, Pouch 5

Juneau, Alaska 99811

Attention: Mr. Guy Van Dorn
Dear Mr. Van Dorn:

Your interest in Georgia's Alternative Sentencing Options especially the
Special Alternative Incarceration Unit (SAIl) is appreciated. I am enclosing
some information which, I hope, will provide you with the operational perspec-
tives of the program you desire.

The Special Alternative Incarceration Unit (SAl)Shock Incarceration is for the
young, impressionable offender (aged 17-25), the sentencing judge may impose,
as a special condition of probation, a term of ninety (90) days to be served in a
special facility for probationers. The regimen at this unit of a recently-
constructed state institution is patterned after military boot camp, with very
few privileges and many constructive physical activities. The probationer has
very little time for anything other than work activity. If he does not abide

by the rules and regulations of the unit, his probation may be revoked and he
will enter the general state prison population. If he does make acceptable
adjustment to the unit, he may be returned to regular supervision upon release
from the program. The overall thrust of this program is to make the offender
aware of the realities of prison life.

The enclosed packet will provide you the array of sentencing alternatives short
of incarceration. While we realize that prisons must exist, we also recognize
that prisons are becoming an increasingly scarce resource and must be used only

when an offender's crime or lifestyle precludes community supervision.

After your review of this packet, please let me know if you have questions or if
I may provide more information. Again, thank you for your interest in Georgia.

Sincerely,

Community Service Coordinator
Probation Division

HS/es

Enclosure

Equal Opportunity Employer



42-8-35.1

lected for ihe purpose of restitution may
be used only for that purpose. 1971 Op.
Alt's Gen, No. 71-1812.

When a trust of funds collected pursu-
ant to this section fails of accomplish-
ment, the funds should be returned to the
probationer who is similar to the grantor
of an implied or resulting trust. Op. Att'v
Gen. No. 71-1812.

RESEARCH

Am. Jur. 2d. — 21 Am. Jur. 2d. Crimi-
nal Law. §§ 567-579.

C.j-S. 21 CJ.S,,
88 1571, 1572, 1618.

ALR. — Power to impose sentence with
direction that after defendant shall have
served part of time he be placed on
probation for the remainder of term. 147
ALR 656.

Propriety of conditioning probation or
suspended sentence on defendant's
refraining from political activity, protest,
or the like, 43 ALR3d 1022.

What constitutes "good behavior” within
statute or judicial order expresslv condi-
tioning suspension or sentence thereon. 58
ALR3d 1156.

Propriety, in imposing sentence for orig-
inal offense after revocation of probation,
of considering acts because of which pro-
bation was revoked, 65 ALR3d 1100.

Propriety of condition of probation
which requires defendant convicted of
crime of violence lo make reparation to
injured victim, 79 ALR3d 976.

Validity of requirement that, as condi-

Criminal Law,

42-8-35.1.

PROBATION

42-8-35.1

But where neither the intended recipi-
ent nor the probationer can be found, and
the sum collected pursuant to this section
is quite small, the money should continue
to be held, since the escheat procedure
would consume the fund. 1971 Op. Att'y
Gen. No. 71-182.

REFERENCES

tion of probation, indigent defendant
reimburse defense costs, 79 ALR3d 1025.

Propriety of conditioning probation
upcr. defendant’s posting of bond guaran-
teeing compliance with terms of probation,
79ALR3d 10b8.

Validity of requirement that, as condi-
tion of probation, defendant submit to
warrantless searches. 79 ALR3d 1083.

Propriety of conditioning probation on
defendant’s not associating with particular
person. 99 ALR3d 967.

Propriety of conditioning probation on
defendant’s serving part of probationary
period injail or prison, 6 ALR4th 446.

Propriety of requirement, as condition
of probation, that defendant refrain from
use of intoxicants, 19ALR4th 1251.

Po ver of court to revoke probation for
acts committed after imposition of sen-
tence but prior to commencement of pro-
bation term, 22 ALR4th 755.

Propriety of conditioning probation on
defendant's not entering specified geo-
graphical area. 28 ALR4th 725.

“Special alternative incarceration.”

(a) In addition to any other terms or conditions of probation provided

for under this chapter, the trial judge may provide that probationers
sentenced for offenses committed on or after January 1, 1984, to a
period of time of not less than one year nor more than five years on
probation as a condition of probation must satisfactorily complete a
program of incarceration in a “special alternative incarceration” unit of
the department for a period of 90 days from the time of initial
incarceration in the unit.

(b) Before a court can place this condition upon the sentence, an
initial investigation will be completed by the probation officer which will

853



42-8-35.1 I'LN'AL INSTITUTIONS 42-8-35.1

indicate that the probationer is qualified for such treatment in that the
individual docs not appear to be physically or mentally handicapped in a
wav that would prevent him from strenuous physical activity, that the
individual has no obvious contagious diseases, that the individual is not
less than 17 years of age nor more than 25 years of age at the time of
sentencing, and that the department has granted provisional approval of
the placement of the individual in the “special alternative incarceration”
unit.

(c) In every case where an individual is sentenced under the terms of
this Code section, the clerk of the sentencing court shall, within live
working days, mail to the department a certified copy of the sentence
and indictment, a personal history statement, and an affidavit of the
custodian provided by the sheriff of the county.

(d) The department will arrange with the sheriffs office in the county
of incarceration to have the individual delivered to a designated facilitv
within a specific date not more than 15 days after receipt by the
department of the documents provided by the clerk of the court under
this Code section.

(Ci At anv time during the individual's incarceration in the unit, but at
least five days prior to his expected date of release, the department will
certify to the trial court as to whether the individual has satisfactorily
completed this condition of probation.

(0 Upon the receipt of a satisfactory report of performance in the
program from the department, the trial court shall release the individual
from confinement in the "special alternative incarceration” unit. How-
ever, the receipt ol an unsatisfactory report will be grounds for
revocation of the probated sentence as would any other violation of a
condition or term of probation. <Ga. L. 1982. p. 1097, § 1; Code 1981,
§ 12-8-35.1, enacted bv Ga. L. 1982. p. 1097, § 2; Ga. L. 1983, p. 3,
§ 31; Ga. L. 1984, p. 446, 8§ 1)

Effective date. — This Code section offenses committed on or after January 1,
became effective November 1. 1982. (See 1984," following "provide that proba-
1982 Acts in history line for similar provi- tioners sentenced", substituted "90" for
sions given effect before November |, "180" following “department for a period
1982.) of, and deleted the former second sen-

The 1983 amendment, effective January  tence dealing with earned time in 'special
25, 1983, part of an Act lo correct errors alternative incarceration' units; in subsec-
and omissions in the Code, revised lan- tion (b), substituted “an initial investigation
guage in this Code section (see also editor's  will he completed by the probation officer
note). which will indicate" for "the chief proba-

The 1984 amendment, effective March  tion officer of the circuit must certify to
14, 1984, in subsection (a), inserted "for the sentencing court", substituted "does
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PROGRAM COST: COMMUNITY CORRECTIONS

Public fear of crime and concern for appropriate punishment is both understandable and legitimate. However, while
prisons can remain to punish the most violent and repetitive offenders, there does exist a wider range of alternatives which
can both hold the offender accountable and, often times, offer restitution to the victim. Community-based sanctions can
offer a far less costly way of both punishing less serious offenders and reducing pressure on our overcrowded prison system.
By responsibly working with less serious offenders in such community-based programs as regular probation supervision,
Intensive Probation Supervision, Diversion Centers, and Special Alternative Incarceration, prisons can be reserved for only
the most violent and repetitive criminals.

Following is a cost comparison of major sentencing options available to the judiciary. The options presented are in
order of restrictiveness to the offender, and are based on one-year costs for each option:

COMMUNITY-BASED OPTIONS

Average Days

of Special Per Day Regular Yearly

Supervision X Cost + Supervision - Cost
Basic Probation Supervision: Not Applicable 365 Days X

72* per day - $263

Intensive Probation Supervision: 240 X $4.50 = $1,080 + 125 X 724 - $1,170
Diversion Center: 120 X $21.75= $2,610 + 245 X 724 - $2,786*
Special Alternative Incarceration: 90 X $30.43= $2,739 + 275 X 724 = 2,937*
* While cost differences between Diversion Center and Special Alternative Incarceration programs appear at first to

be minimal, it must be pointed out that the 120-day Diversion Center placement results in the offender maintaining
employment and paying taxes, room and board, fines, restitution, dependent support, medical/dental care, etc. The 90-day
Special Alternative Incarceration program requires totul confinement at taxpuycr expense.

INSTITUTIONAL OPTION (@YEAR CONFINEMENT)

365 days X $30.43 per day (includes capital outlay) = $11,107



* Basic Probation Supervision also may include fines, restitution, community service, special conditions, dependent
support, etc., as specific and additional components of the progranm.

+ Denotes location of Diversion Facility; however, available for referral from any circuit.



BASIC PROBATION SUPERVISION

1 Number of probationers under supervision: 107,712
2. Number of field probation officers: 585
3. Number of field offices: 109 -
4. Fiscal Year 1984 performance:
Presentence investigations: 9,065
Child Support collected: $23,477,115
Fines collected: $15,402,036
Restitution collected: $3,705,023
Probation Frss collected: $2,491,482
% Successfully terminating probation: 87%
5. Per diem cost each offender: $.72

Program Objectives

The primary purpose of probation services is to provide supervision which is
consistent with the public interest ano safety; to provide quality and timely presentence
investigations for the courts; and to recognize, plan for, and implement specialized
programming for identified probation populations.

Basic field probation supervision is the cornerstone for all Probation Division
activity. Each specialized diversion program (Intensive Probation Supervision, Community
Service, Diversion Centers, and Special Alternative Incarceration) direct their efforts
to stabilizing the offender so that he/she may be transferred to regular supervision, and
then ultimately to successful termination from supervision. Probation and its adjunct
diversion programs and mechanisms offer the most promising and effective alternative
to imprisonment through expanding community-based programming.

Probation Adjuncts

An externally-validated Classification System for probationers, based on a Needs/
Risk Scale of eighteen factors, allows probation staff to readily determine the
amount of surveillance, degree of treatment need, and frequency of contact
necessary for effective supervision. The level of supervision can range from one
contact per month to one each week.

A Workhour Formula based on the Classification System allows the Probation
Division to improve supervision by determining manpower needs and caseload
requirements.

A probation fee may be imposed by the sentencing judge on a probationer as a
means to help offset the costs of supervision.

Community service may be required to more pointedly impress upon the probationer
the collective concern of society over his criminal activity.



Restitution and fines may be a component in basic probation supervision or any
of its specialized programs.

Special Conditions of Probation may be imposed to restrict the probationer 3
freedoms, to limit movement, or to require attainment of additional rehabilitative
sendees to the offender.

A "split-sentence” may be imposed upon an offender who, in the opinion of the
court, needs both a prison experience and community supervision upon release.

The services being provided, enhanced, and expanded by the Probation Division
offer cost-effective alternatives to incarceration. These services can provide meaningful
supervision while maintaining protection of the public as a primary focus.



INTENSIVE PROBATION SUPERVISION (IPS)

1 Number of existing IPS programs: 33
2. Current offender caseload capacity: 990
3. Current annual diversion capability: 1,910 -
4. Program length: 6-12 months
5. Availability: IPS circuits only
6. Per diem cost each offender: $4.50
7. Source of program finding: Probation Fee

Program Objectives

The major thrust of the IPS program is that of addressing prison overcrowding by
offering a sentencing option that entails highlv-structuied, rigidly-monitored supervision.
The program utilizes a team of two (2) probation employees supervising a caseload of no
more than twenty-five (25) probationers, thus ensuring the capability of near-daily contact
with the probationer and surveillance of his/her activities.

Program Elements

L Weekly staff/probalioner contacts range from minimum of five in initial phase
(3 months) to twice per week in final phase (6-12 months).

2. Employment given highest priority.

3. Minimum of 132 hours community service required.

4. Mandatory curfew.

5. Weekly check of local arrest records.

6. IPS probationers entered on statewide computer network.

7. Travel outside county of residence not allowed without prior approval.
8. Law enforcement requested to help monitor activities.

9. Routine drug/alcohol screen.

Program Eligibility
Must be identified as an offender who is being diverted from the state prison system.
Should present no unacceptable risk to the safety and security of the community.
Offense must not carry mandatory prison sentence.

Term of court on current sentence of incarceration must not be expired.

Offender 3 sentence must not be under appeal.



DIVERSION CENTERS

1 Number of existing centers: 14
2. Additional planned centers: 3
3. Current center offender capacity: 600
4. Current annual diversion capability: 1,800
5. Average days in program: 120
6. Availability: Statewide referral
7. Per diem cost each offender: $21.75

Program Objectives

The Diversion Center program plays a role in helping to address this state®s issue

of prison overcrowding. This short-term residential program allows the sentencing

judge to impose a harsher sentence than “'street’ probation, yet not so harsh us
incarceration. The Diversion Center program also permits offenders the opportunity

to stabilize their lives through Center educational, counseling, und socialization programs.

Program Elements

All Diversion Center residents are;

Under the supervision of Center staff, including 24 hour-a-day supervision by
Correctional staff.

Required to be employed on a full-time basis, with all earnings turned in to Business
Office personnel for disbursement for room and board; court-ordered fines,
restitution and fees; dependent®s support; medical/dental expense \ and other
financial obligations

Required to participate in counseling, educational, and life skills programs as
deemed necessary.

Required to complete a minimum of 30 - 50hoursof community service work.
Screened for alcohol/drug abuse.

Allowed iu leave Center groimdsonly forwork,counseling, education, or other
approved destinations.

Returned to regular probation supervision upon successful completion of the
Diversion Center program.

Program Eligibility

The prospective Diversion Center referral should be:

Aged 17 or older.



Convicted of a property crine not involving use of a weapon, act of violence,
or sex-related.

In suitable health, capable of maintaining full-time employment.

An offender who isnot a chronic drug/alcohol abuser.



SPECIAL ALTERNATIVE INCARCERATION (SAI) PROGRAM

1 Location of program; Dodge Correctional Institution

2. Current capacity; 100

3. Current annual diversion capability: 400

4. Availability: Statewide referral for selected
felons

5. Length of program: 90 days

6. Per diem cost each offender: $30.43

Program Objectives

The overall purpose of the SAl program is to offer the courts an alternative to
long-term incarceration and serve as a rehabilitative mechanism by combining an initial
ninety (90) day period of confinement with probation supervision following the brief
prison experience. The program addresses the needs of the sentencing judge faced with
a young, impressionable offender who does not need long-term incarceration, but needs
a short period of confinement to experience the harsh realities of prison life.

Program Elements

1 Program participants separated from general inmate population; supervised by
specially-trained correctional staff.

2. Activities patterned after that of military basic training; little idle or discretionary
time.

3. Work and constructive physical activity stressed as the major part of the program
experience.

4. Successful program participation results in release at the end of ninety (90) days;

with transfer to regular probation supervision.

5. Failure to comply with program requirements results in request for revocation,
with possibility of sentence of probation being revoked.

Program Eligibility
To be eligible for program inclusion, the offender must;
Be male
Be not less than 17 nor morv trnui 25 years of age

Have no previous incarceration in an adult penal institution



Be convicted of a felony

Have no physical limitation which would exclude labor requiring strenuous physical
activity J

Have no mental disorder or retardation which would prevent him from strenuous
physical activity



COMMUNITY SERVICE

1. Number of probationers performing community 6,790
service (past fiscal year): :
2. Number of hours served by probationers: 954,126
3. Approximate labor value for community service
work performed in communities (calculated
at minimum wage of $3.35 per hour): $3,196,322

Note: Figures do not include residents at diversion
centers hours.

Program Objective

Community service programs promote a work ethic approach to punishment and
establish accountability for criminal acts. Work Derformed by offenders benefit the
community in needed areas of service iIn a cost-effective manner. One of the primary
goals of community service, as a punishment option, is to deter criminal behavior. It
is a highly visable program which fosters citizen nnd agency involvement in the criminal
jJustice process and decreases the use of incarceration in a relatively inexpensive manner.

Program Information

By Legislative definition, community service is "uncompensated work by an offender
with an agency for the benefit of the community pursuant to an order by a court as a
condition of probation."

A number of community service programs now exist In Georgia. Generally, they
have been limited in scope to certain judicial circuits and coordinated by the local
probation staff. The Legislative Acts (Ga. Code 42-8-70 and DUl Leg. Ga. Code 40-6-39)
provides community service as a sentencing option and is predicted to increase drastically
the Probation Division®s work load. Ten (10) Community Service Coordinators were funded
in FY"86 to coordinate community service in ten (10) circuits which have experienced the
most impact of this legislation. Through a coordinated effort, the probation staff is
working to implement an effective and efficient expansion of community service pro-
grams throughout the State. Technical assistance will be provided to counties or cities
developing community service upon request.

Program Eligibility

The Probation Division®s administration of community service programs will be
limited to offenders who receive probated sentences from those courts that are served
by the statewide probation system (Ga. Code Section 42-8-34 and 42-8-39). Community
service is imposed by the court as a part of the sentence as a condition of probation.



The Probation Division will administer intake, placement, general counseling,
follow-up, and monitoring of the offender®s compliance of court-ordered community
service hours. In addition, appropriate agencies will be identified and screened for
possible community service worksites. Necessary data will be collected for program
evaluation purposes.

The procedures for managing community service programs can be outlined as
follows:

Conduct investigations to determine offender placement suitability.
Contact appropriate local court approved agencies.

Initiate appropriate documentation for the court in sentencing, revocation or
release of probationer performing community service.

Establish record keeping and reporting procedures with agencies.
Serve as a liaison between agencies and probationers in areas of controversy.

Monitor and follow-up of probationer®s performance.



PRETRIAL DIVERSIONANTERVENTIQN

L Diversion programs operate under a wide
variety of legal or administrative authority.

1/3 of all Diversion programs in the
United States are administered by
the Prosecutor 3 Office.

1/4 (or 27%) are court programs under
administration of probation agencies.

Others fall in public agencies or private
non-profit.

2. Number of Pretrial Diversion programs in Georgia: 10
1

Program Objectives

Pretrial diversion programs are designed to restore victim"s loss through payment
of restitution. The diversion program is designed to reduce present criminal activities
and deter future criminal involvement of selected offenders by providing them
opportunities to affect such changes.

General Objectives

To provide the criminal justice system with an alternative to the traditional methods
of processing selected non-violent, non-aggressive offenders.

To reduce the population of the jail by providing a uechanism for the more efficient
processing of priority cases.

To provide first offenders opportunities to avoid the consequences of criminal
conviction and criminal record.

Program Information

Legislation (HB-1101) passed by the 1984 General Assembly authorized the
Department of Offender Rehabilitation to establish and operate pretrial release and
pretrial diversion programs as rehabilitative measures for persons charged with
misdemeanors and felonies with the approval of local court officials.

A limited number of programs are coordinated by the Probation Division due to
the lack of staff and resources. General guidelines for developing and govei ning pretrial
programs established and operated by the Department of Offender Rehabilitation are
still in the developmental stages and will require the approval of the Board of Offender
Rehabilitation upon completion.



In addition, a number of pretrial programs are operational through the Correctional
Services Division of the Georgia Department of Labor.

Program Eligibility

Some programs require the defense attorney petition the court for a case to be
considered for pretrial diversion. Other program participants are selected by the District
Attorney or Solicitor. The staffing and organization of programs varies because of
variations in communities, in availability of local resources, funds and structure of
existing criminal justice systems.
Program general requirements consist of:

Volunteer to participate and approval of District Attorney or Solicitor.

Be at least 17 years of age.

Agree inwriting to waive right to speedy trial.

Enter a contractual agreement which outlines restitution required, court cost,
supervision requirements for specific time.

As a rule, only offenders with no prior conviction will be eligible for program
participation.

Case must be prosecutable.



PRETRIAL RELEASE

L Release programs operate under a variety
of legal or administrative authority.
2. Number of programs operating in Georgia: 6
3. Program authority: h.bj;hoi
4. Number of programs in United States: 400

(More than 1/4 of all programs are administered
by probation departments.)

Program Objectives

Pretrial release programs have been iIn existence in this country for over 15 years.
Though release programs have undergone considerable changes during this time, and
indeed no two programs are exactly alike, the basic function of all pretrial release
programs remains the same. This function is to provide a viable alternative to the
traditional bail system; one which does not discriminate against indigent offenders,
but bases the release decision on verified community stability and prior criminal behavior.
Release programs operate under the hypothesis that the forfeiture of a sum of money
has been highly over-rated as a deterrent to flight, and that the offender"s personal
ties to the community may be the real guarantee of his appearance for trial. Therefore,
the goals of most pretrial programs are to:

Establish a more effective and less discriminatory system of bail.
Bring the pretrial functions under the control of the court.

Relieve jail overcrowding, thereby saving money in jail expenses and maintenance
of pretrial detainees.

The responsibilities of a pretrial program is to gather and submit to the court
verified data on jailed offenders for judicial review in order to determine release
eligibility.

Program Elements

The purpose of bail as recognized by the law is to insure that the accused will
return to court for trial. Under the traditional bail system, the arrested person has
three options to procure his release from custody prior to his trial; post a property bond,
a cash bond, or a commercial bond. All these methods require financial resources. The
traditional system is ineffective because it is not directly related to the basic reliability
of the accused to appear in court.

A pretrial release program is beneficial to:

Court - relieves jail overcrowding and provides more efficient case flow
management.

Individual offender - return to job.

Community - tax savings.



%

Other benefits of the program cannot be measured quantitatively, but are
nevertheless real and very important, such as the prevention of embitterment that may
lead a first offender into a more anti-social attitude and more crime.

General Procedures
Interview and initial screening
Verification of data
Recommendation
Establish release conditions:
a. regular reporting

b. notification of changes in personal status, employment, residence, etc.

Apprehension - failure to comply with courts conditions

Program Authority

Local court rule.

Legislation (HB 1101) passed by the 1984 General Assembly authorized the
Department of Offender Rehabilitation to establish and operate pretrial release
and pretrial diversion programs as rehabilitative measures for persons charged
with misdemeanors and felonies with the approval of local court officials.



David C. Evans

GEORGIA DEPARTMENT OF CORRECTIONS
Floyd Veterans Memorial Building

Room 756 -East Tower

Atlanta, Georgia 30334

February 11, 1986

Mr. Robert H. Ziegler, Sr.
Senator

Capitol Room 111

Box V, Pouch 5

Juneau, Alaska 99811

Attention: Mr. Guy Van Dorn
Dear Mr. Van Dorn:

Your interest in Georgia Alternative Sentencing Options especially
the Special Alternative Incarceration Unit (SAl) is appreciated. 1 am
enclosing some information which, |1 hope, will provide you with the
operational perspectives of the program you desire.

The Special Alternative Incarceration Unit (SAlI) Shock Incarceration
is for the young, impressionable offender (aged 17-25), the sentencing
judge may impose, as a special condition of probation, a term of ninety
(90) days to be served in a special facility for probationers. The regimen
at this unit of a recently-constructed state institution is patterned
after military boot camp, with very few privileges and many constructive
physical activities. The probationer has very little time for anything
other than work activity. If he does not abide by the rules and
regulations of the unit, his probation may be revoked and he will enter
the general state prison population. If he does make acceptable
adjustment to the unit, he may be returned to regular supervision upon
release from the program. The overall thrust of this program 1is to
make the offender aware of the realities of prison life.

The enclosed packet will provide you the array of sentencing alternatives
short of incarceration. While we realize that prisons must exist, we
also recognize that prisons are becoming an increasingly scarce resource
and must be used only when an offender®s crime or lifestyle precludes
commun ity supervision.

After your review of this packet, please let me know 1if you have
questions or if I may provide more information. Again, thank you

for your interest in Georgia.

Sincerely,

Helen Scholcs
Community Service Coordinator
Probation Division

11S:hem
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1 Qy Michael W. Brewer
yi@d Bldg. 10 Chugach Ave.
Wf' Kenai, Alaska 99611

Patrick Rodey

Alaska State Legislature
Pouch VvV (MS 3100)
Juneau, Alaska 99811

Dear Mr. Rodey,

In this letter I would like to address the issues of
Presumptive Law; as it directly affects the people convicted
under 1it.

This law, as it affects the convicted offender, forces the
court system to impose a greater mandatory presumptive sentence
on the first offender. Or because of a prior felony does not
allow the sentencing court to take into account the nature of the
prior offense iIn second offender cases.

In essence tihe very nature of the presumptive law prohibits
the sentencing judge from invoking any judicial discretion, which
might reduce the 1impact of the sentence, when the sentence is
clearly unjust. This actually negates any consideration of
factors that might have been able to come into play.

Initially, the i1dea of presumptive sentencing was proposed
for repeat offenders. Many people are of the opinion that repeat
offenders are not being given adequate sentences. Then the

legislature took the idea of presumptive law and applied it to
first time offenders, the results were clearly mistaken. People
are being given long term jail sentences that simply are not
Justified. (Under Chaney, the case which sets out criteria used
by judges to set jail terms, that criteria includes the need to
reaffirm societal norms, condemnation of anti-social behavior and
evaluation of the likelihood of a defendants rehabilitation.)

The presumptive law does not allow a person access to the
court system for sentence modification or reduction in any form.
The law does not take into account any rehabilitation that may
take place; in fact by its very presence, rehabilitation is not
only hampered but almost removed from vreality. This 1is done
through the removal of incentives Tfor reform. It doesn®"t matter
how good you are or how much you change, you still have no hope
for parole or sentence reduction. They are strictly disallowed
for those convicted under presumptive statutes.

With hope gone the inmate has little or no reason to change
or to better himself. In fact, many inmates no longer care about
rehabilitation because it just doesn®"t matter what they do.

In summary, I strongly support HOUSE BILL NO. 554 as
written, and urge the swift passage of the BILL.

Sincerely,

Michael W. Brewer



['E ] 4 ry flu™
VT

Mayor: Juanita Helms

March .10, 1986

Honorable Don Clocksin
Alaska State Legislature
Pouch V (Mail Stop 3100)
Juneau, Alaska 99811

Dear Representative Clocksin:

The Fairbanks North Star Borough has reviewed HB 554, which

addresses presumptive sentencing for certain felony crimes. We
recognize the need for a means to reduce overcrowding the state
jails. However, to be accepcable, any reduction 1in presumptive

jail terms should be replaced with a suitable alternate sentence.
We have 1investigated one alternative that may be suitable for
some offenses, described in the attached program outline. The
concept of Community Work Service has received support from the
Fairbanks City Council, the Fairbanks North Star Borough
Assembly, and the Greater Fairbanks Chamber of Commerce Board of
Directors as shown in the attached resolutions.

While the program described is a locally run program, we
subsequently held discussions with the Department of Corrections
and the Department of Law®s Pretrial Diversion Program, and
currently feel the best way to implement such a program is
through expansion of the current Pretrial Diversion Program.
Such an expansion would require additional funding for both
administration of the program and for direct supervision of the
work performed. The direct supervision 1is essential to the
success of this type of program, and could be contracted to an
organization to avoid adding positions to the state payroll.

P.O. Box 1267 Fairbanks, Alaska 9'd707 (907) 452-4761



Letter to Representative Clocksin
March 10, 1986
Page 2

In summary, the Fairbanks North Star Borough urges you to
consider such a program as a means of reducing overcrowding in
the jails and would lend its support to a substitute measure
including community work service in place of the reduced jail

term.

Borough Mayor

JHsrIf

Attachments

cc: Interior Delegation
Representative Albert Adams, Chairman, House Finance
Committee
Senator Jan Faiks, Chairman, Senate Finance Committee
Representative Max F. Gruenberg, Jr., Co-chairman, House
Jiealth, Education and Social Services Committee

.“8”nator Patrick Rodey, Chairman, Senate Judiciary Committee

Linda Anderson, Legislative Liaison
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