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? p i s  j m  ? r i v  i s e n t e  n  c : n c

. jSu^j
T n e  s i a c e  i s  f a c i n g  a g r o w i n g  p r i s o n  p o p u l a t i o n  b u r  n a s  

l i m i t e d  p r i s o n  s p a c e . N e w  s p a c e  is v e r y  e x p e n s i v e .  T n e  

o p e r a t i n g  c o s t s  o f  p r i s o n s  a r e  v e r y  h i g h .  H i g h  l a v e l s  o f  

p h y s i c a l  s e c u r i t y /  24 h o u r  i n s t i t u t i o n a l  s u r v e i l l a n c e  a n d  c a r e  

c o m e  a t  a h i g h  p r i c e .  T h e  s t a t e ' s  o i l  r e v e n u e  b a s e  is s h r i n k i n g .  

T h e s e  f a c t o r s  c a l l  f o r  a c l o s e  s c r u t i n y  o f  t h e  q u e s t i o n :  " A r e  w e  

p u t t i n g  t h e  r i g h t  p e o p l e  i n t o  t h e  r i g h t  k i n d  o f  f a c i l i t y  f o r  t h e  

r i g h t  p e r i o d  o f  t i m e ? "

T H E  P R I S O N  P O P U L A T I O N  I S  C R E A T E D 

O u t  o f  t h e  g r e a t  m a s s  o f  a n t i - s o c i a l  a c t o r s /  t h o s e  s e l e c t e d  

f o r  i m p r i s o n m e n t  a n d  t h e i r  l e n g t n  o f  r e s i d e n c e  m  t n e  f a c i l i t y  

a r e  a p r o d u c t  o f  t n e  e x e r c i s e  o f  l e g i s l a t i v e l y  g u i d e d  d i s c r e t i o n .  

T h i s  d i s c r e t i o n  i s  e x e r c i s e d  s e p a r a t e l y /  o u t  w i t h  s u b s t a n t i a l  

c o o r d i n a t i o n /  toy p o l i c e /  p r o s e c u t o r s /  p u b l i c  d e f e n s e /  p r e t r i a l  

s e r v i c e s /  c o u r t s  a n d  c o r r e c t i o n s .

D I S C R E T I O N A R Y  F U N C T I O N S  G E N E R A L L Y  

E a c h  c o m p o n e n t  o f  t h e  j u s t i c e  s y s t e m  e x e r c i s e s  I t s  o w n  

i n f l u e n c e  o n  t h e  s i z e  a n d  c o m p o s i t i o n  o f  t h e  j a i l  p o p u l a t i o n .

F o r  e x a m p l e /  p o l i c e  i n f l u e n c e  j a i l  p o p u l a t i o n  b y  v a r i a t i o n s  in 

c h a r g i n g  a n d  a r r e s t i n g  p o l i c i e s /  o r  b y  u s i n g  c i t a t i o n s  i n  l i e u  o f  

a r r e s t s  a n d  b y  t h e  i n f l u e n c e  t h e y  b r i n g  t o  b e a r  in i n f o r m a l  

c o m m u n i c a t i o n s  w i t h  p r o s e c u t o r s /  j a i l  p e r s o n n e l /  ( w h o  m a y  b e  

i n f l u e n t i a l  a t  b a i l  h e a r i n g s )  a n d  o t h e r s .  P o l i c e  e f f i c i e n c y /  

i n c l u d i n g  p r o - a c t i v e  p o l i c i e s  ( s t i n g  o p e r a t i o n s /  u n d e r c o v e r  w o r k /



i ar.d v a r i a t i o n s  i n  i n f o r m a l  p o l ; c ; s s  s u c n  a s  " c r a c k d o w n s "  

w i l l  i n f l u e n c e  p r i s o n  p o p u l a c i o n  a l s o .

? r o s s c j ; o r ' s  p o l i c i e s  w n r  r e s p e c t  ; o  o a . l  a n d  0 / R  

r e c o m m e n d a t i o n s  / c n a r q i r . c  a n d  i n t a k e /  p r o s e c u t o r i a l  d i v e r s i o n /  

c n a r g e  o a r g a i n m a  a n a  s e n t e n c e  b a r g a i n i n g  a n d  t r i a l  p r a c t i c e s  

i n f l u e n c e  t h e  p o p u l a t i o n  s i z e  in a m a n o r  w a y .

T h e  p u b l i c  d e f e n d e r  c a s e  l o a d /  s k i l l  l e v e l s /  a n d  p e r c e p t i o n s  

o f  f a i r n e s s  a n d  ( l i k e  o t h e r  c o m p o n e n t s )  a l l o c a t i o n  o f  r e s o u r c e s  

a m o n g  c l a s s e s  o f  o f f e n d e r  i n f l u e n c e  t h e  o u t c o m e .

C o r r e c t i o n s  p o l i c y  c h o i c e  o f  i n s t i t u t i o n a l  s t y l e s  ( u s u a l l y  

i n d i c a t e d  a s  s e c u r i t y  l e v e l  i n s t i t u t i o n s ) /  h a l f w a y  h o u s e s /  w o r k

r e l e a s e  p r o g r a m s /  t h e  u s e  o f  p r o b a t i o n  a n d  p a r o l e /  p r o b a t i o n  a n d

p a r o l e  r e v o c a t i o n  p o l i c i e s /  g o o d  t i m e  p o l i c i e s  a n d  ( w i t h  t h e  

g o v e r n o r )  e x e c u t i v e  c o m m u t a t i o n  i n f l u e n c e  t h e  p o p u l a t i o n .

R E S O U R C E S  A N D  C O N S T I T U T I O N A L  L I M I T S  

A t  a n y  p a r t i c u l a r  t i m e /  cr.ar.ges i n  p o l i c i e s  i n  o n e  c o m p o n e n t  

m a y  h a v e  a n  a l t e r n a t i v e  i m p a c t  o n  t h e  t e n d e n c y  o f  a n o t n e r  a n d /  

a o s e n t  p o l i c y  a d j u s t m e n t /  a n  i n c r e a s e  i n  t h e  r e s o u r c e s  g i v e n  a 

c o m p o n e n t  w i l l  i n c r e a s e  t n e  p r i s o n  p o p u l a t i o n /  e x c e p t  o f  c o u r s e  

r s o u r c e s  g i v e n  t o  t h e  p u b l i c  d e f e n d e r /  w h e r e  p r e s u m a b l y  t h e  t h e

o p p o s i t e  e f f e c t  w o u l d  o c c u r .

A p a r t  f r o m  t h e  v a r y i n g  l e g i s l a t i v e  g u i d e l i n e s  g i v e n  t o  e a c h  

a g e n c y /  t h e r e  a r e  c o n s t i t u t i o n a l  c o n t r o l s  a p p l i c a b l e  t o  e a c h  

w h i c h  i s  o n e  r e a s o n  w h y  t h e  p u b l i c  d e f e n d e r ' s  o f f i c e  m u s t  b e  

f u n d e d  a t  s o m e  m i n i m u m  l e v e l  a n d  w h y  p r i s o n  c r o w d i n g  h a s  i t s  

l i m i t s .  T h e s e  c o n s t i t u t i o n a l  c o n t r o l s  a r e  a d m i n i s t e r e d  p r i m a r i l y  

b y  t h e  c o u r t s /  a s  a p a r t  o f  t h e  e x e r c i s e  o f  a p p e l a t e  a n d  r u l e  

m a k i n g  a u t h o r i t y  o f  t h e  a p p e a l s  c o u r t s /  w n i c h  a l s o  i m p a c t  t h e



91
T n e  p e r s o n n e l  m  e a c h  c o m p o n e n t  t y p i c a l l y  n a v e  a p a r t i c u l a r  

p o i n t  o f  v i e w  w n i c n  a r i s e s  f o r m  t n e  f u n c t i o n  a n d  e m p n a s i s  g i v e n  

t o  t h e  c o m p o n e n t  a n d  a g e n c y .  P e r s o n n e l  in  e a c n  c o m p o n e n t  l o o k  a t  

t h e  f u n c t i o n  a n d  p e r f o r m a n c e  o f  o t h e r  c o m p o n e n t s  w i t h  v a r y i n g  

d e g r e e s  o f  c r i t i c i s m  o r  s k e p t i c i s m .  I r o n i c a l l y /  it is s a i d  t h a t  

t h e  a c c u s e d  o f f e n d e r  h a s  t h e  o n l y  w h o l e  p e r s p e c t i v e  o n  t h e  

s y s t e m .

d i s c r e t i o n

I n  p a r t  b e c a u s e  o f  i t s  h i g h  v i s i b i l i t y /  j u d i c i a l  d i s c r e t i o n  

h a s  r e c e i v e d  t h e  h i g h e s t  d e g r e e  o f  l e g i s l a t i v e l y  o v e r s i g h t .

T h e r e  a r e  s w i n g s  o v e r  t h e  y e a r s  in  l e g i s l a t i v e  c o n t r o l  o v e r  

j u d i c i a l  d i s c r e t i o n  w h i c h  r e l a t e  t o  t h e  p o l i t i c a l  t e n s i o n  a m o n g  

t n e  w a y s  p e o p l e  l o o k  a t  v a r i o u s  t y p e s  o f  c r i m e /  i t s  c o n s e q u e n c e s  

t h e  a c c u s e d  a n d  o f f e n d e r s .

P r e s u m p t i v e  s e n t e n c i n g  is o u t  o n e  a s p e c t  o f  p o s t -  c o n v i c t i o n  

p r a c t i c e s  a n d  p o l i c i e s  w n i c n  d e t e r m i n e s  h o w  i o n c  e a c h  p e r s o n  

s t a y s  i n  j a i l  a t  w h a t  c o s t .  K e e p  i n  m i n d  h o w  p r e s u m p t i v e  

s e n t e n c i n g  f i t s  in w i t h  o t h e r  j u d i c i a l  p o w e r s  t o  s u s p e n d  

s e n t e n c e s /  s u s p e n d  i m p o s i t i o n  o f  s e n t e n c e s /  a p p l y  c o n c u r r e n t  o r  

c o n s e c u t i v e  s e n t e n c e s /  i m p o s e  p r o b a t i o n /  t r e a t m e n t  a n d  s e r v i c e  

a l t e r n a t i v e s /  a n d  t h e  g o o d  t i m e /  w o r k  r e l e a s e /  a n d  p a r o l e  

p o l i c i e s  o f  c o r r e c t i o n s  a n d  t h e  s t y l e s  o f  d e t e n t i o n  w h i c h  a r e  

a v a  i l a b l e .

= i : e  a n d  c n a r a c r * r : s c i c s  o f  p r i s o n  p o p u l a t i o n s .



P R E S U M P T I V E  S E N T E N C I N G  

P r e s u m p t i v e  s e n t e n c i n g  is a s t a t u t o r y  s c h e m e  w n i c n  

e s r a o i  i s h e s  a f i x e d  t e r m  o f  i m p r  ison'mer t a s  a ' e n t e r . e e  c o r  a 

p a r t i c u l a r  c a t e a o r v  o f  o f f e n s e s /  s u o g e c t  t o  a l i m i t e d  g u d i c i a l  

p o w e r  t o  l i m i t  tr.at t e r m  d e p e n d i n g  u p o n  f i n d i n g  a f t e r  c o n v i c t i o n  

o f  e i t n e r  " a g g r a v a t i n g "  o r  " m i t i g a t i n g "  c i r c u m s t a n c e s  a s  

e s t a b l i s h e d  b y  t n e  l e g i s l a t u r e -  T h e  p r e s u m p t i v e  s e n t e n c e  is 

d e t e r m i n e d  o y  t h e  c l a s s  o r  c a t e g o r y  o f  t h e  o f f e n s e  

( " u n c l a s s i f i e d " , A/ B, o r  C f e l o n y /  A  o r  B  m i s d e m e a n o r )  a n d  

w h e t h e r  t h e  o f f e n s e  is a f i r s t /  s e c o n d  o r  t h i r d  c o n v i c t i o n  ( w h a t  

c o n s t i t u t e s  a " p r i o r  c o n v i c t i o n " i s  a v a r i a b l e  w h i c h  w i l l  p r o d u c e  

d i f f e r i n g  s e n t e n c e  c o n s e q u e n c e s  a l s o ) .

N o t i c e  t h a t  t h e  p r e s u m p t i v e  s e n t e n c e  s c h e m e  t r a c k s  t h e  

p r o c e s s  b y  w h i c h  a j u d g e  w o u l d  p i c k  a s e n t e n c e  w e r e  it  w i t h i n  t h e  

J u d g e s  d i s c r e t i o n  b u t  t a k e s  r o  a c c o u n t  o f  u n i q u e  f a c t o r s  w h i c h  

m i g h t  i n f l u e n c e  t n e  g.ucige.

i vr . 9 9 9 2 ? " 9 9 9 ? i g : n s  o p
" p r e s u m p t i v e  S E N T E N C I N G  I N  A L A S K A  

N o  d o u o t  t n e  p u s h  f o r  p r e s u m p t i v e  s e n t e n c i n g  a r o s e  i n  p a r t  

f r o m  t n e  p u b l i c  d e m a n d  f o r  l o n g e r  s e n t e n c e s  a n d  t h e  p e r c e p t i o n  

t h a t  t n e  J u d g e s  w e r e  n o t  g i v i n g  t o u g n  e n o u g n  s e n t e n c e s .  D e m a n d s  

f o r  t o u g n e r  s e n t e n c i n g  a r e  a s  o l d  a s  s e n t e n c i n g  i t s e l f  a n d  d o  n o t  

s e e m  t o  d e p e n d  u p o n  a n y  p a r t i c u l a r  l e v e l  o f  s e n t e n c e .  T h e r e  a r e  

w i d e  d i f f e r e n c e s  a m o n g  t h e  S t a t e s  in t h e  s e n t e n c e s  i m p o s e d  f o r  

v a r i o u s  c r i m e s  b u t  t h e  c a l l  f o r  t o u g h e r  s e n t e n c i n g  is a b o u t  a s  

v o c i f e r o u s  i n  " t o u g h "  j u r i s d i c t i o n  a s  it is " l e n i e n t "  o n e s , 

m e a s u r e d  b y  t h e  p e r c e n t a g e  o f  p o p u l a t i o n  i n  j a i l  o r  t y p i c a l  

s e n t e n c e  p a t t e r n s .  T h e r e  is n c  o b j e c t i v e  w a y  o f  d e t e r m i n i n g



w n a t  a  " ] U 5 t "  s e n t e n c e  i s #  m e a s u r e d  o n l y  d v  t n e  o f f e n s e .

I r o n i c a l l y #  T n e r e  is i n f o r m a l  e v i d e n c e  t n a t  tr.e A l a s k a  

J u d g e s  r e s o o n s e  t o  m i s  o u t c r y  w a s  q u i c k e r  m a n  m e  l e g i s l a t u r e 1 s 

s o  t n a t  t n e  p r i s o n  p o p u l a t i o n  ir.av c o n t a i n  a " d u d d I ? 1 o f  p e r s o n s  

s e n t e n c e d  g u s t  o e f o r e  p r e s u m p t i v e  s e n t e n c i n g  c a m e  in# t r e a t e d  t y  

a n  a r o u s e d  g u o i c i a l  e x e r c i s e  o f  d i s c r e t i o n  t o  i n c r e a s e  s e n t e n c e s .  

P r e s u m p t i v e  s e n t e n c i n g  m a y  n a v e  r e a u c e d  tr.e t y p i c a l  s e n t e n c e  

p a r t i c u l a r l y  f o r  s o m e  o f f e n s e s #  d u r i n g  t h i s  t i m e  p e r i o d .

3 e v o n d  t h i s  o u t c r y #  A l a s k a n  o p i n i o n  r e f l e c t e d  a r i s i n g  

n a t i o n a l  p e r c e p t i o n  t h a t  s e n t e n c e s  w e r e  i m p o s e d  u n e q u a l l y  

a c c o r d i n g  t o  t h e  o u t l o o k  o l  i n d i v i d u a l  J u d g e s #  a p e r c e p t i o n  

s u p p o r t e d  b y  t h e  r i s e  o f  s t a t i s t i c a l  s c i e n c e  a n d  i t s  a p p l i c a t i o n  

t o  t n e  c r i m i n a l  j u s t i c e  s y s t e m #  i n c l u d i n g  a p p l i c a t i o n s  in  A l a s k a .

T h e  c a l l  f o r  " e q u a l i t y "  in  s e n t e n c i n g  w a s  t i e d  a l s o  t o  t h e  

i d e a  o f  " g u s t  d e s e r t s " :  t h a t  t h e  s e n t e n c e  b e  i m p o s e d  c o n s i d e r i n a

o n l y  t h e  b e h a v i o r  o f  t n e  o f f e n d e r #  l o o k i n g  l e s s  a t  t h e  o f f e n a e r  

n e r s e l f  # a s  s e n t e n o i n o  h a d  p r e v i o u s l y  d o n e #  l e s s  a t  p r o s p e c t s  f o r  

r e n a b i 1 i t a t  i o n # e t c . #  s i n c e  t n e  p a s t  p r a c t i c e  t e n d e d  f a v o r  t n e  

s o c i a l l y  a n d  e c o n o m i c a l l y  b e t t e r  o f f  o f f e n d e r .

'■.P-T--Ou £. 0, v_.Pl̂ T ' I T  S I X T Z N c  I.'.’G

T n e  p r i m a r y  c h a l l e n g e  t o  p r e s u m p t i v e  s e n t e n c i n g  is t n e  

a c c u s a t i o n  m a t  is a m e c h a n i s t i c  m o d e i  t n a t  d o e s  n o t  f i t  t n e  

c o m p l e x i t y  o f  t h e  u n d e r l y i n g  b e h a v i o r .  A l t h o u g n  w e  c a t e g o r i s e d  

o f f e n s e s  a c c o r d i n g  t o  s p e c i f i c  e l e m e n t s  o f  o f f e n s e #  t h e  e l e m e n t s  

a r e  n o t  a l l  t h a t  e x a c t  f r o m  a c o m m o n  s e n s e  p o i n t  o f  v i e w .  F o r  

e x a m p l e #  t h e  a v e r a g e  p e r s o n  is l i k e l y  t o  l o o k  q u i t e  d i f f e r e n t l y  

a t  a h o m i c i d e  c o m m i t t e d  b y  a p e r s i n  w h o  h a s  b e e n  v i c t i m i z e d  b y  

t h e  d e c e a s e d  ( a s  in t h e  q u o t e  t h e  " B u r n i n g  B e d "  T . V .  

d r a m i t i z a t i o n ) y e t  t h e  l a w  t r e a t s  it  a s  a " a l l  o r  n o t h i n g "



p r o p o s i t i o n /  in w n i c n  t n e  " a l l "  is m a d e  t n e  e q u i v a l e n t  o f  

h o m i c i a e s  a r i s i n g  m  r a d i c a l l y  d i f f e r e n t  s o c i a l  c o n t e x t s .  Wr.at 

is t r u e  f o r  n o m i c i d e  is a l s o  t r u e  f o r  m o s t  otr. er o f f e n s e s .  L i f e  

is f a r  m o r e  c o m p l e x  m a n  t n e  p i g e o n  n o i e s  o f  t n e  . a v .

A R G u X E N T  F O R  1 N C R L A 5 Z Z  J L L I C I A L  O I S C R Z T I C ' N  

T n e  a r g u m e n t  f o r  j u d i c i a l  d i s c r e t i o n  is  t n a t  t n e  c a t e g o r i e s  

o f  o f f e n s e  a n a  f i x e a  s e n t e n c e s  a r e  n e c e s s a r i l y  t o o  g r o s s l y  

g e n e r a l i s e d .  I t  t a k e s  a n  e x p e r i e n c e d  h u m a n  b e i n g  t o  w e i g n  in  t h e  

v a r i a t i o n s  o f  t h e  s t y l e  o f  t h e  c r i m e /  t h e  h u m a n  d y n a m i c s  o f  t h e  

s i t u a t i o n /  t h e  c o n s e q u e n c e s  f o r  t h e  s e v e r a l  p a r t i e s  o f  d i f f e r e n t  

o u t c o m e s /  a n d  t h e  i n t e r e s t s  o f  s o c i e t y /  t o  p r o d u c e  a j u s t  r e s u l t .

T h e  r e c e n t  c h a n g e s  in A l a s k a n  l a w  w e r e  n o t  b a s e d  o n  a d i r e c t  

d i s a g r e e m e n t  w i t h  t h i s  l i n e  o f  a r g u m e n t .  3 y  p r o v i d i n g  a g r e a t e r  

d e g r e e  o f  d e t a i l  in t h e  s e n t e n c e  m e a s u r e m e n t /  " t o  m a k e  t h e  

p u n i s h m e n t  f i t  t h e  c r i m e "  w i t h  m i t i g a t i n g  a n d  a g g r a v a t i n g  

f a c t o r s /  A l a s k a 's " p r e s u m p t i v e  s e n t e n c i n g "  a t t e m p t s  t o  e s t a o l i s n  

a m o r e  d e t a i l  f r a m e w o r k  f o r  t h e  e x e r c i s e  o f  ■judicial d i s c r e t i o n .

T n e  f o c u s  o f  t n i s  f r a m e  w o r k  i s s t i l l  s t r o n g l y  i n f l u e n c e d  b y  

t n e  m o o d  o f  t n e  c o u n t r y  f a v o r i n g  t h e  " ~ u s t  d e s e r t s "  m o d e l /  g i v i n g  

r e l a t i v e l y  l i t t l e  w e i g n t  t o  t n e  d i a g n o s i s  o f  t n e  o f f e n d e r  a n d  t n e  

o f f e n d e r s  s o c i a l  s e t t i n g .

I n  p r a c t i c e /  t n e  c o u r t ' s  m i t i g a t e  o r  a g g r a v a t e  a s e n t e n c e  

l e s s  f r e q u e n t l y  t h a n  t h e  o b s e r v e r  m i g h t  s u p p o s e  f r o m  r e a d i n g  t h e  

l o n g  l i s t s  o f  f a c t o r s  w h i c h  m a y  b e  t a k e n  i n t o  c o n s i d e r a t i o n  f o r  

t h o s e  p u r p o s e s .

P O I N T S  O F  P O S S I B L E  C H A N G E  I N  T H E  S E N T E N C I N G  S Y S T E M  

G i v i n g  m o r e  r e i n  t o  j u d i c i a l  d i s c r e t i o n  d o e s  n o t  h a v e  a n



i m m e d i a t e l y  p r e d i c t a b l e  i m p a c t  o n  p r i s o n  p o p u l a t i o n  u n l e s s  t h e  

g r a n t  o f  i n c r e a s e d  d i s c r e t i o n  i s  a l l  in  o n e  d i r e c t i o n  - t o  l o w e r  

b u t  n o t  r a i s e  m e  r a n g e  o f  s e n t e n c e s  f r o m  m e  s t a n d a r d  s e t  i n  m <

i x i s t m a  s v s  tern. d i s c r e t i o n  is i n c r e a s e d /  t h e  J u d a e s  m a v

c o n t i n u e  a c c o r d i n g  t o  t n e  p a t t e r n  s e t  n o w  o r  g i v e  l o n g e r  

s e n t e n c e s  o n  t n e  a v e r a g e /  o r  s n o r t e r /  o r  s o m e  ^ o n g e r  a n d  s n o r t e r  

s o  m a t  t n e  n o t  e f f e c t  c a l a n c e s  o u t .  7r,e e f f e c t s  o f  e x p a n d i n g  

o i s c r e t i o n  a l o n e  o r  p r i s o n  p o p u l a t i o n  a r e  n o t  p r e a i c t a o l e .

A r e a s  w n e r e  t n e  l e g i s l a t u r e  c o u l d  p r o d u c e  c n a n g e  in  i n c l u d e :

1. W i d e n i n g  t h e  r a n g e  o f  p r e s u m p t i v e  s e n t e n c e  f o r  a c l a s s  

o f  o f f e n s e s .

2. I n c r e a s e  t h e  p e r c e n t a g e  c h a n g e  w h i c h  t h e  J u d g e  m a y  u s e  

in v a r y i n g  f r o m  t h e  p r e s u m p t i v e  s e n t e n c e ;

3. I n t r o d u c e  n e w  m i t i g a t i n g  o r  a g g r a v a t i n g  f a c t o r s  e i t h e r  

g e n e r a l l y  o r  f o r  p a r t i c u l a r  o f f e n s e s .

I t  h a s  b e e n  s u g g e s t e d  t h a t  i n  e s t a b l i s h i n g  s u c h  

f a c t o r s  o r i g i n a l l y /  t h e  d r a f t s m a n  d i d  n o t  a n t i c i p a t e  t n e  

b o o m  i n f a m i l y  c r i m e  a n d  s e x  o f f e n s e s  o f  t h e  1 9 8 0 ' s  

wnicrt m a y  s u g g e s t  a c l o s e r  e x a m i n a t i o n  o f  t n e  v a l u e s  

s e r v e d  :n r e c o g n i s i n g  p a r t i c u l a r  f a c t o r s  in  

m i t i g a t i o n  a n d  a g g r a v a t i o n .

4. C n a n g e  t n e  s c o p e  o f  p r e s u m p t i v e  s e n t e n c e s  t o  i n c l u d e  

f e w e r  o r  m o r e  c r i m e s  in t h e  " f i r s t  o f f e n s e "  c a t e g o r y  a s  

o e i n g  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g ;

5. C h a n g e  t h e  p r e s u m p t i v e  s e n t e n c e  u p  o r  d o w n  i n  a n y  

c a t e g o r y  o r  in  a n y  c a t e g o r y  f o r  s e c o n d  o r  s u b s e q u e n t  

o f f e n s e ;

6. R e c l a s s i f y  a n  o f f e n s e ;



7. f u r t h e r  s u b d i v i d e  d e f i n e d  c r i m e s  a n d  a i v e  l o w e r

c l a s s i f i c a t i o n s  t o  t h e  l e s s e r  o f  t h e  n e w l y  c r e a t e d

c r i m e s

o r  c r i m e

R a i s e  o r  . o v e r  t n e  g o o d  t i m e  a l l o w a n c e  ( n o w  2

10. G i v e  a r e a t e r  o r  l e s s e r  d i s c r e t i o n  w i t h  r e s o e c

c o n s e c u o r  c o n c u r r e n t  s e n t e n c e s  ia o a r ? : :

p o i n t  o f  c o m p l a i n t  w i t n  s o m e  n u a g e s )

1 1 .  I n c r e a s e  p o w e r  t o  s u s p e n d  s e n t e n c e  o r  i t s  i m p o s i t i o n  o r  

t o  u s e  p r o b a t i o n  o r  t r e a t m e n t  a l t e r n a t i v e  o r  h o u s e  

a r r e s t  o r  s i m i l a r  c o n d i  t i o n a l  r e l e a s e s  i n  t h e  

p r e s u m p t i v e  s e t t i n g ;

1 2.  A b a n d o n  p r e s u m p t i v e  s e n t e n c i n g  b y  g o i n g  b a c k  t o  

s e n t e n c e s  l i k e /  "a t e r m  o f  y e a r  d e t e r m i n e d  b y  t h e  c o u r t  

n o t  l e s s  t h a n  o n e  o r  m o r e  t h a n  t w e n t y . "

W Z  G O I N G

T h e  c u r r e n t  p a t t e r n  o f  i n c r e a s e s  in  p r i s o n  p o p u l a t i o n  i s  a 

r e s u l t s  o f  t h e  j o i n t  i m p a c t  o f  m a n y  l e g i s l a t i v e  j u a i c i a i  a n d  

e x e c u t i v e  p o l i c i e s  t n a t  t n e m s e i v e s  a r e  i n e v i t a b l y  l i k e l y  t o  

c n a n g e  i n  t n e  f u t u r e  a s  t n e v  n a v e  i n  t n e  p a s t .  S e v e r a l  o f  t n e s e  

p o l i c i e s  -  w n i c n  m a y  i n c l u d e  t h e  a d o p t i o n  o f  p r e s u m p t i v e  

s e n t e n c i n g  o r  s o m e  s p e c i f i c  e l e m e n t  m  it/ h a v e  D r o u g h t  a o o u t  a 

r a p i d l y  r i s i n g  p r i s o n  p o p u l a t i o n .  I f  t h e  p o l i c i e s  s t a b i l i z e /  a t  

s o m e  l e v e l /  t n e  p o p u l a t i o n  o f  t h e  p r i s o n s  w i l l  a l s o  s t a b i l i s e  ( a s  

p e r c e n t a g e  o f  t h e  s t a t e s  t o t a l  p o p u l a t i o n ) .  A n y  t i m e  a p o l i c y  

c h a n g e s /  t h e r e  is a " b a c k l o g " /  s o  t o  s p e a k /  w h i c h  c a u s e s  t h e  

p r i s o n  p o p u l a t i o n  t o  m o v e  a s  t h i s  n e w  p o l i c y  b e c o m e s  r o u t i n i z e d



o v e r  a n u m b e r  o f  y e a r s .  T h e  e x i s t i n g  i n c r e a s e  in t h e  l a s t  p r i s o n  

p o p u l a t i o n  w i l l  l e v e l  o f f  b u t /  a t  t h e  m o m e n t /  t h e r e  i s l i t t l e  

c e r t a i n t y  r e g a r d i n g  t h e  p e r c e n t a g e  o f  t h e  s t a t e  p o p u l a t i o n  l e v e l  

w h e r e  t h a t  w i l l  o c c u r .

T h e r e  is n o  a b s t r a c t  n o t i o n  o f  w n a t  t h e  r e a l  " r i g h t "  l e v e l  

o f  p r i s o n  p o p u l a t i o n  s h o u l d  b e -  It  is a l l  r e l a t i v e  t o  t h e  

b e h o l d e r ' s  v a l u e s  o r  c o u . d  b e  m e a s u r e d  r e l a t i v e  t o  o t n e r  s t a t e s  

o r  c o u n t r i e s  o r  o t n e r  o f f e n d e r s .  I t  is  n o t  n e c e s s a r i l y  b a d  o r  

g o o d  t h a t  a p r i s o n  o o p u i a t i o n  i s  r i s i n g  o r  l o w e r i n g .  A l a s k a  n a s  

o n e  o f  t n e  h i g n e s t  r a t e s  o f  i n c a r c e r a t i o n  o f  a i l  t n e  s t a t e s  a n d  

A m e r i c a  n a s  t n e  h i g n e s t  r a t e  o f  t n e  d e m o c r a t i c  w o r l d -  B u t  it •"ay 

b e  a f a c t o r  o f  t m s  c o u n t r y ' s  g r e a t  w e a l t h  a n d  c u l t u r a l  V i o l e n c e  

a n d  m i s  s t a t e ' s  o l a c e  i n m a t /  o r  i n  t h i s  s t a t e ' s  g r e a t e r  

e f f i c i e n c y  in i d e n t i f y i n g  c r i m e  a n d  c a p t u r i n g  c r i m i n a l s  w h i c h  

b r i n g s  a b o u t  t h i s  r e s u l t .  C o m p a r a t i v e  r a t e s  a r e  o n l y  a n  

i n d i c a t o r  o f  w h e r e  o u r  p r a c t i c e s  l i e  in  r e l a t i o n  t o  n o r m s  t h a t  

h a v e  n o  a b s o l u t e  f o o t i n g .  W h a t  is  r e a l /  i s  l i m i t a t i o n  o f  

c a p a c i t y  a n d  t h e  p o l i t i c a l  w i l l  t o  b u i l d  it.



-T'V ,

^ujjrrinr (Inurt 
§>tatr nf iMaska
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P a t r i c k  M. R o d e y ,  C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

i n t e n c i n g

T h a n k  y o u  f o r  y o u r  i n v i t a t i o n  t o  a t t e n d  t h e  j o i n t  J u d i c i a r y  
C o m m i t t e e s '  w o r k  s e s s i o n  o n  p r e s u m p t i v e  s e n t e n c i n g  o n  F e b r u a r y  13, 
1 9 8 5 .  U n f o r t u n a t e l y ,  I w i l l  b e  a w a y  o n  a l o n g p l a n n e d  v a c a t i o n  a t  t h a t  
t i m e .

I c a n  s a y  f o r  t h e  r e c o r d  t h a t  p r e s u m p t i v e  s e n t e n c i n g  a p p e a r s  to 
b e  m e e t i n g  i t s  g o a l s  a n d  t h a t  I h a v e  n o t  f o u n d  s e n t e n c i n g  t o  p r e s u m p ­
t i v e  t e r m s  t o  b e  i n c o n s i s t e n t  w i t h  t h e  b a s i c  s e n t e n c i n g  c o n s i d e r a t i o n s  
s e t  f o r  in A S  1 2 . 5 5 . 0 0 5 ,  a n d  i n d e e d ,  h a v e  f o u n d  t h e  p r e s u m p t i v e -  
s e n t e n c i n g  p r o v i s i o n s  t o  b e  a m o r e  s y s t e m a t i c  m e a n s  o f  a c h i e v i n g  
s t a t u t o r y  s e n t e n c i n g  g o a l s .

W h i l e  s o m e  f i n e  t u n i n g  m a y  b e  i n  o r d e r ,  I w o u l d  h o p e  t h a t  w e  c a n  
h a v e  c o n s i d e r a b l y  m o r e  e x p e r i e n c e  w i t h  p r e s u m p t i v e  s e n t e n c i n g  b e f o r e  
a n y  m a j o r  r e w o r k i n g  is a t t e m p t e d .  A s  a w i s e  o l d  b u r e a u c r a t  o n c e  t o l d  
m e ,  a l m o s t  a n y  s y s t e m  c a n  b e  m a d e  t o  w o r k ,  i f  it's l e f t  a l o n e  l o n g  
e n o u g h  f o r  f o l k s  t o  g e t  t h e  h a n g  o f  it.

R o d g e r  W. P e g u e s  
S u p e r i o r  C o u r t  J u d g e

R W P / s e b
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O V E R V I E W :  P R E S U M P T I V E  S E N T E N C I N G

1. W h a t  is P r e s u m p t i v e  S e n t e n c i n g ?

In 197 8 ,  as p a r t  o f  t h e  c o m p r e h e n s i v e  r e v i s i o n  o f  t h e  

c r i m i n a l  c o d e ,  t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  a n  e q u a l l y  s w e e p­

i n g  r e v i s i o n  o f  t h e  s t a t e ' s  s e n t e n c i n g  l a w s .  T h e  m o s t  s i g n i f i­

c a n t  a s p e c t  o f  t h e  s e n t e n c i n g  r e v i s i o n  w a s  t h e  e n a c t m e n t  o f  

p r e s u m p t i v e  s e n t e n c i n g .

P r e s u m p t i v e  s e n t e n c i n g  is a s y s t e m  in w h i c h  j u d i c i a l  

d i s c r e t i o n  is c h a n n e l e d  b y  t h e  l e g i s l a t u r e .  T h e  l e g i s l a t u r e  

s e t s  a s p e c i f i c  t e r m  o f  i m p r i s o n m e n t  w h i c h  is " p r e s u m e d "  t o  b e  

a p p r o p r i a t e  f o r  t h e  a v e r a g e  o f f e n d e r  (thuiT t h e  u s e  o f  t h e  t e r m  

" p r e s u m p t i v e " )  in t h e  a b s e n c e  o f  s p e c i f i c  a g g r a v a t i n g  o r  

m i t i g a t i n g  f a c t o r s .  I f  s u c h  f a c t o r s  a r e  p r e s e n t  t h e  s e n t e n c e  

m a y  b e  v a r i e d  b y  t h e  c o u r t  w i t h i n  a d e s i g n a t e d  r a n g e .  O t h e r  

f e a t u r e s  o f  t h e  s y s t e m  a r e  i n e l i g i b i l i t y  f o r  p a r o l e ,  i n c r e a s­

i n g l y  h i g h e r  p r e s u m p t i v e  s e n t e n c e s  f o r  r e p e a t  o f f e n d e r s ,  a n d  a 

" s a f e t y  v a l v e "  t h a t  a l l o w s  d e v i a t i o n  f r o m  t h e  p r e s u m p t i v e  

s e n t e n c e  in e x t r a o r d i n a r y  a n d  u n a n t i c i p a t e d  c i r c u m s t a n c e s  

b e f o r e  a t h r e e - j u d g e  s e n t e n c i n g  p a n e l .

W h e n  A l a s k a  a d o p t e d  p r e s u m p t i v e  s e n t e n c i n g  in 197 8 ,  

s i x  o t h e r  s t a t e s  h a d  a l r e a d y  a d o p t e d  s i m i l a r  s e n t e n c i n g  

s c h e m e s :  A r i z o n a ,  C a l i f o r n i a ,  C o l o r a d o ,  I l l i n o i s ,  I n d i a n a  a n d

N e w  M e x i c o .  T o d a y ,  s e v e n  a d d i t i o n a l  s t a t e s  h a v e  a l s o  a d o p t e d  

p r e s u m p t i v e  s e n t e n c i n g  s c h e m e s :  F l o r i d a ,  M i n n e s o t a ,  N e w

J e r s e y ,  N o r t h  C a r o l i n a ,  P e n n s y l v a n i a ,  S o u t h  C a r o l i n a ,  a n d  

W a s h i n g t o n .
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T h e  t w o  m o s t  f r e q u e n t l y  a s k e d  q u e s t i o n s  a b o u t  

p r e s u m p t i v e  s e n t e n c i n g  a r e  (1) w h y  d o  w e  n e e d  p r e s u m p t i v e  

s e n t e n c i n g ;  a n d  (2) a r e  t h e  n u m b e r s  w h i c h  h a v e  b e e n  s e t  b y  t h e  

l e g i s l a t u r e  (i.e., t h e  s p e c i f i c  p r e s u m p t i v e  t e r m s )  t o o  h i g h  o r  

t o o  l o w  a s  t o  a p a r t i c u l a r  o f f e n s e  o r  a p a r t i c u l a r  g r o u p  o f  

o f f e n s e s ?  T o  a n s w e r  t h e s e  q u e s t i o n s  w e  h a v e  t o  t a k e  a l o o k  a t  

h o w  s e n t e n c i n g  w o r k s ,  v/hy p r e s u m p t i v e  s e n t e n c i n g  w a s  d e v e l o p e d ,  

a n d  h o w  t h e  s p e c i f i c  t e r m s  w e r e  a r r i v e d  at.

2. W h y  P r e s u m p t i v e  S e n t e n c i n g ?

T o  u n d e r s t a n d  w h y  p r e s u m p t i v e  s e n t e n c i n g  w a s  a d o p t e d ,  

o n e  h a s  to u n d e r s t a n d  h o w  s e n t e n c i n g  w o r k s  w i t h o u t  a 

p r e s u m p t i v e  s y s t e m .  P r i o r  t o  1 9 8 0 ,  s e n t e n c i n g  in A l a s k a  (and 

in m o s t  o t h e r  s t a t e s )  w a s  i n d e t e r m i n a t e  a n d  s o l e l y  a t  t h e  

j u d g e ' s  d i s c r e t i o n  u p  t o  a s t a t u t o r y  m a x i m u m .  A  j u d g e  c o u l d  

i m p o s e  a n y  s e n t e n c e ,  r a n g i n g  f r o m  z e r o  t o  t h e  m a x i m u m  a l l o w e d  

u n d e r  t h e  law. (In c a s e s  w h e r e  t h e  p e r s o n  w a s  c o n v i c t e d  of 

m o r e  t h a n  o n e  o f f e n s e ,  t h e  j u d g e  c o u l d  a l s o  i m p o s e  " c o n s e c u­

t i v e "  s e n t e n c e s  w h i c h  m e a n t  t h a t  t h e  m a x i m u m  s e n t e n c e  i n  m a n y  

c a s e s  w a s  a l m o s t  u n l i m i t e d . )  T h i s  t y p e  o f  s e n t e n c i n g  s y s t e m  

w o r k s  f i n e  in a p e r f e c t  w o r l d  b u t  j u d g e s  a r e  s u b j e c t  t o  t h e  

s a m e  h u m a n  f r a i l t i e s  t h a t  a f f e c t  u s  all. T h e y  t h e r e f o r e  m a k e  

m i s t a k e s  a n d  a r e  s u b j e c t  t o  b e i n g  i n f l u e n c e d ,  e i t h e r  

c o n s c i o u s l y  o r  u n c o n s c i o u s l y ,  b y  i n a p p r o p r i a t e  c o n s i d e r a t i o n s .

H o w e v e r  w h e n  a n  i m p r o p e r  s e n t e n c e  is i m p o s e d ,  it is 

o f t e n  d i f f i c u l t  if n o t  i m p o s s i b l e  t o  c o r r e c t  t h a t  s e n t e n c e .  

T h e  c o u r t s  h a v e  t o l d  u s  t h a t ,  a l t h o u g h  a n  e x c e s s i v e  s e n t e n c e
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c a n  b e  l o w e r e d ,  a s e n t e n c e  w h i c h  is t o o  l e n i e n t  c a n n o t  b e

i n c r e a s e d .  W i t h  s e n t e n c e s  t h a t  a r e  t o o  l e n i e n t ,  t h e  o n l y  t h i n g

t h a t  t h e  a p p e l l a t e  c c u r t  c a n  d o  is " d i s a p p r o v e "  o f  t h e

s e n t e n c e .  E v e n  w i t h  s e n t e n c e s  t h a t  m a n y  p e o p l e  w o u l d  f i n d  t o

b e  i m p r o p e r  ( e i t h e r  t o o  h a r s h  o r  t o o  l i g h t ) , t h e  a p p e l l a t e

c o u r t  w i l l  r e q u i r e  t h a t  t h e  s e n t e n c e  b e  r e d u c e d  o n l y  if t h e

c o u r t  is c o n v i n c e d  t h a t  t h e  j u d g e  w a s  " c l e a r l y  m i s t a k e n "  in

i m p o s i n g  t h e  s e n t e n c e .  T h u s  t h e  l e g a l  s y s t e m  h a s  c e r t a i n

i n h e r e n t  l i m i t a t i o n s  o n  i t s  a b i l i t y  t o  c h a n g e  a s e n t e n c e  t h a t

h a s  b e e n  l a w f u l l y  i m p o s e d .

T h i s  k i n d  o f  , s y s t e m  w i t h ,  ^ l i m i t e d  d i s c r e t i o n

i n e v i t a b i l i t y  l e a d s  t o  w i d e l y  v a r y i n g  s e n t e n c e s  i n  s i m i l a r

t y p e s  o f  c a s e s .  I n  t h e  m i d - 7 0 ' s  t h e  A l a s k a  J u d i c i a l  C o u n c i l

c o n d u c t e d  t w o  s t u d i e s  o f  f e l o n y  s e n t e n c i n g  p r a c t i c e s  i n  A l a s k a .

S e v e r a l  h u n d r e d  c a s e s  w e r e  a n a l y z e d  f r o m  a l l  o v e r  t h e  s t a t e  a n d

w i t h  a l l  t y p e s  o f  c r i m e s .  T h e  c o n c l u s i o n  r e a c h e d  b y  t h e s e

s t u d i e s  w a s  t h a t  t h e  t w o  m o s t  s i g n i f i c a n t  f a c t o r s  a f f e c t i n g  a

p e r s o n ' s  s e n t e n c e  w e r e  (1) t h e  r a c e  o f  t h e  d e f e n d a n t ,  a n d  (2)

t h e  i d e n t i t y  o f  t h e  s e n t e n c i n g  j u d g e .  T h e  s u m m a r y  s e c t i o n  o f

t h e  c o u n c i l ' s  1 9 7 5  s t u d y  n o t e d  t h a t

[a] h i g h e r  p e r c e n t a g e  o f  s o m e  g r o u p s  o f  p e r s o n s  
w e r e  c o n v i c t e d  o r  s e n t e n c e d  m o r e  h a r s h l y  t h a n  
o t h e r  g r o u p s ,  h o w e v e r .  E v e n  w h e n  m a n y  o t h e r  
f a c t o r s  w e r e  h e l d  e q u a l ,  s o m e  g r o u p s  o f  p e r s o n s  
s t i l l  a p p e a r e d  t o  r e c e i v e  d i s p a r a t e  t r e a t m e n t .
F o r  e x a m p l e ,  t w o - t h i r d s  o f  a l l  B l a c k s  s e n t e n c e d  
f o r  r o b b e r y  r e c e i v e d  s e n t e n c e s  o f  f i v e  y e a r s  o r  
g r e a t e r ,  w h i l e  l e s s  t h a n  o n e - t h i r d  of C a u c a s i a n s  
di d ,  e v e n  t h o u g h  t w i c e  a s  m a n y  C a u c a s i a n s  
s e n t e n c e d  f o r  r o b b e r y  h a d  p r i o r  f e l o n y  r e c o r d s  

a s  B l a c k s .
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A L A S K A  J U D I C I A L  C O U N C I L ,  S E N T E N C I N G  IN A L A S K A :  A  D E S C R I P T I O N

O F  T H E  P R O C E S S  A N D  S U M M A R Y  O F  S T A T I S T I C A L  D A T A  F O R  1 9 7 3  (1975)

(B. C u t l e r ,  R e s e a r c h  A t t o r n e y ) ,  p a g e  175.

T h e  J u d i c i a l  C o u n c i l ' s  s t u d i e s  d i r e c t l y  l e d  t o  t h e  

c o n s i d e r a t i o n  a n d  a d o p t i o n  o f  a s y s t e m  t h a t  w o u l d  c h a n n e l  t h e  

j u d g e ' s  d i s c r e t i o n  t o w a r d  u n i f o r m  s e n t e n c e s  b a s e d  o n  a p p r o ­

p r i a t e  s e n t e n c i n g  c r i t e r i a ,  a n d  a w a y  f r o m  d i s p a r a t e  s e n t e n c e s

t h a t  w e r e  p o t e n t i a l l y  a f f e c t e d  b y  i n a p p r o p r i a t e  c r i t e r i a .  T h e
<

p u r p o s e  o f  A l a s k a ' s  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  w a s  m a d e  

c l e a r  i n  t h e  l e g i s l a t i v e  c o m m e n t a r y  t h a t  a c c o m p a n i e d  t h e  

p a s s a g e  o f  t h e  c r i m i n a l  c o d e :  " t h e  e l i m i n a t i o n  o f  u n j u s t i f i e d

d i s p a r i t y  in s e n t e n c e s  i m p o s e d  o n  d e f e n d a n t s  c o n v i c t e d  o f  s i m i­

la r  o f f e n s e s  - d i s p a r i t y  w h i c h  is n o t  r e l a t e d  t o  l e g a l l y  r e l e­

v a n t  s e n t e n c i n g  c r i t e r i a . "  A L A S K A  S E N A T E  J. S U P P .  N O .  47, a t  

148 ( J une 12, 1 9 7 8 ) .

A l a s k a ' s  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  s t i l l  l e a v e s  a 

g r e a t  d e a l  o f  d i s c r e t i o n  w i t h  t h e  s e n t e n c i n g  j u d g e .  W i t h  f e w  

e x c e p t i o n s ,  p r e s u m p t i v e  s e n t e n c i n g  o n l y  a p p l i e s  t o  r e p e a t  

f e l o n s .  T h e r e  is n o  m a n d a t e d  p r e s u m p t i v e  t e r m  f o r  f i r s t  t i m e  

o f f e n d e r s  e x c e p t  i n  c a s e s  o f  (1) s e x u a l  a s s a u l t  in t h e  f i r s t  

d e g r e e  o r  s e x u a l  a b u s e  o f  a m i n o r  in t h e  f i r s t  d e g r e e ;  (2) 

c l a s s  A  f e l o n i e s ,  i . e . ,  r o b b e r y ,  a r s o n ,  a s s a u l t  w i t h  s e r i o u s  

p h y s i c a l  i n j u r y ,  m a n s l a u g h t e r ;  a n d  (3) a s s a u l t s  o n  p e a c e  

o f f i c e r s  a n d  o t h e r  e m e r g e n c y  s e r v i c e  p r o v i d e r s .

W i t h  t h i s  d i s c r e t i o n  s t i l l  r e m a i n i n g  u n d e r  A l a s k a  

law, t r i a l  j u d g e s  a t  t i m e s  c o n t i n u e  t o  s e n t e n c e  t o o  h a r s h l y  o r
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t o o  l e n i e n t l y  in t h e  v i e w  o f  t h e  a p p e l l a t e  c o u r t s .  I n  L a n g t o n

v. S t a t e , 6 6 2  P . 2 d  9 5 4  ( A l a s k a  A p p .  1 9 8 3 ) ,  t h e  A l a s k a  C o u r t  o f

A p p e a l s  w a s  f a c e d  w i t h  3 s i m i l a r  c a s e s  o f  c h i l d  a b u s e  w h e r e

o n e  d e f e n d a n t  g o t  6 y e a r s ,  o n e  g o t  n o  j a i l  t i m e  a t  a l l ,  a n d  o n e

g o t  20 y e a r s .  (At t h e  t i m e ,  s u c h  o f f e n s e s  w e r e  n o t  s u b j e c t  t o

p r e s u m p t i v e  s e n t e n c i n g . )

J u d g e  S i n g l e t o n ' s  c o n c l u d i n g  p a r a g r a p h s  i n  L a n g t o n

c o n c i s e l y  s u m m a r i z e d  t h e  t h r e e  d i s p a r a t e  s e n t e n c e s  i m p o s e d  o n

e a c h  d e f e n d a n t  a n d  t h e  u n s a t i s f a c t o r y  m o d i f i c a t i o n s  o f  t h e

s e n t e n c e s  t h a t  t h e  c o u r t  o f  a p p e a l s  w a s  a b l e  t o  a f f e c t .

L a n g t o n ,  D o e  a n d  J o e  w e r e  c o n v i c t e d  o f  s e x u a l  
a s s a u l t s  o f  c h i l d r e n .  O f  t h e  t h £ e e ,  L a n g t o n  w a s  
t h e  w o r s t  o f f e n d e r  s i n c e  h e  c o m m i t t e d  m a n y  s e p a­
r a t e  a s s a u l t s  o v e r  a l o n g  p e r i o d  o f  tim e .  D o e  
a s s a u l t e d  t w o  c h i l d r e n  o n  o n e  o c c a s i o n  a n d  J o e  
c o m m i t t e d  a s i n g l e  a s s a u l t .  I n  a l l  o t h e r  
r e s p e c t s ,  t h e  o f f e n s e s  a r e  v i r t u a l l y  i n d i s t i n­
g u i s h a b l e .  I n  a r a t i o n a l  s y s t e m  s e e k i n g  t o  
e l i m i n a t e  d i s p a r i t y  a n d  a t t a i n  r e a s o n a b l e  
u n i f o r m i t y ,  L a n g t o n  s h o u l d  h a v e  r e c e i v e d  t h e  
m o s t  s e v e r e  s e n t e n c e  a n d  D o e  a n d  J o e  s i m i l a r  a n d  
s u b s t a n t i a l l y  l e s s  s e v e r e  s e n t e n c e s .  I n  a c t u ­
a l i t y ,  L a n g t o n  r e c e i v e d  a m u c h  l e s s  s e v e r e  
s e n t e n c e  t h a n  J o e ,  a n d  D o e  r e c e i v e d  n o  p e r i o d  o f  
i m p r i s o n m e n t  a t  al l .  W h i l e  w e  h a v e  m o d i f i e d  t w o  
o f  t h e  s e n t e n c e s ,  t h e  m o d i f i e d  s e n t e n c e s  s t i l l  
l e a v e  s u b s t a n t i a l  d i s p a r i t y  in p l a c e . T h i s  
u n s a t i s f a c t o r y  r e s u l t  is a n e c e s s a r y  c o n c o m -  
m i t a n t  o f  t h e  s u b s t a n t i a l  t r i a l  c o u r t  d i s c r e t i o n  
w h i c h  s t i l l  e x i s t s  f r j  f i r s t - f e l o n y  o f f e n d e r s  
w h e r e  t h e  u l t i m a t e  d e c i s i o n  m u s t  r e s t  u p o n  an 
a p p l i c a t i o n  o f  t h e  c l e a r l y  m i s t a k e n  s t a n d a r d .

I d . a t  9 6 2 - 6 3  ( f o o t n o t e s  e m i t t e d ,  e m p h a s i s  a d d e d ) .

U n d e r  a d i s c r e t i o n a r y  s e n t e n c i n g  s y s t e m ,  i t  is n o t  

s u r p r i s i n g  t h a t  t h e  s e n t e n c i n g  d i s p a r i t i e s  d e s c r i b e d  i n  L a n g t o n  

o c c u r r e d .  I n  s u c h  s y s t e m s  s o m e  d e f e n d a n t s  a r e  t r e a t e d  m u c h  

d i f f e r e n t l y  t h a n  o t h e r  s i m i l a r  d e f e n d a n t s  b a s e d  o n  a j u d g e ' s
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i n d i v i d u a l  s e n t e n c i n g  a t t i t u d e s ,  a n d  t h i s . s e r v e s  to u n d e r m i n e  

p u b l i c  c o n f i d e n c e  in t h e  e n t i r e  c r i m i n a l  j u s t i c e  s y s t e m .  

P r e s u m p t i v e  s e n t e n c i n g  m i n i m i z e s ,  if n o t  e l i m i n a t e s ,  t h e s e  

u n j u s t i f i e d  d i s p a r i t i e s .  I t  w a s  f o r  t h i s  r e a s o n  t h a t  in 19 7 8  

t h e  l e g i s l a t u r e  e n a c t e d  p r e s u m p t i v e  s e n t e n c i n g  f o r  a l l  r e p e a t  

f e l o n y  o f f e n d e r s .  C a s e s  s u c h  a s  L a n g t o n  s e r v e  to e m p h a s i z e  t h e  

c o n t i n u e d  n e e d  f o r  p r e s u m p t i v e  s e n t e n c i n g .

3. T h e  S p e c i f i c  P r e s u m p t i v e  T e r m s

T h e  o r i g i n a l  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  e n a c t e d  in 

19 7 8  (with a n  e f f e c t i v e  d a t e  o f  J a n u a r y  1, 1980) h a s  o n l y  b e e n  

m o d i f i e d  s l i g h t l y  s i n c e  t h e n .  T h e  s p e c i f i c  p r e s u m p t i v e  t e r m s  

e n a c t e d  b y  t h e  l e g i s l a t u r e  w e r e  t h e  r e s u l t  o f  a g r e a t  d e a l  of 

c a r e f u l  t h o u g h t  a n d  s t u d y ,  a n d  in s o m e  i n s t a n c e s  w e r e  b a s e d  on 

i n f o r m a t i o n  p r o v i d e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l  r e l a t i n g  to 

p a s t  s e n t e n c i n g  p r a c t i c e s  i n  A l a s k a .  T h e  v a r i o u s  p r o p o s a l s  for 

p r e s u m p t i v e  t e r m s  c o n s i d e r e d  b y  t h e  l e g i s l a t u r e  in 1 9 7 8  a p p e a r  

in C h a r t  A  ( C r i m i n a l  C o d e  R e v i s i o n  S u b c o m m i s s i o n  v e r s i o n )  a n d  

C h a r t  B ( H o u s e  J u d i c i a r y  v e r s i o n ,  T e r r y  G a r d i n e r ,  C h a i r m a n ) . 

T h e  f i n a l  v e r s i o n  a s  a d o p t e d  in 1 9 7 8  is s e t  o u t  in C h a r t  C a n d  

t h e  p r e s e n t  s y s t e m  is d i s p l a y e d  in C h a r t  D. In a d d i t i o n ,  a 

c o m p a r i s o n  o f  A l a s k a ' s  s y s t e m  w i t h  t h e  s y s t e m s  in o t h e r  s t a t e s  

s h o w s  t h a t  t h e  s p e c i f i c  t e r m s  i m p o s e d  u n d e r  A l a s k a  l a w  a r e  

c o n s i s t e n t  w i t h ,  a n d  in m a n y  c a s e s  l o w e r ,  t h a n  t h o s e  i m p o s e d  b y  

t h e  l a w s  o f  o t h e r  s t a t e s .  T h e  A r i z o n a  s c h e m e  (one o f  t h e  

o r i g i n a l  p r e s u m p t i v e  s e n t e n c i n g  s t a t e s )  a p p e a r s  in C h a r t  E.
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t h e  n e e d  f o r  u n i f o r m i t y ,  c e r t a i n t y ,  a n d  e q u a l  t r e a t m e n t .  T h e

s p e c i f i c  p r e s u m p t i v e  t e r m s  h a v e  b e e n  b a s e d  on p a s t  s e n t e n c i n g  

p r a c t i c e s ,  s e n t e n c i n g  s y s t e m s  f r o m  o t h e r  s t a t e s ,  a n d  t h e  l e g i s­

l a t u r e ' s  a s s e s s m e n t  o f  s e n t e n c e s  w h i c h  a r e  a p p r o p r i a t e  t o  t h e  

c r i m e  c o m m i t t e d .  H o w e v e r ,  t h e s e  s a m e  c o n s i d e r a t i o n s  c a n  a n d  

s h o u l d  be p e r i o d i c a l l y  r e v i e w e d  in l i g h t  o f  a c t u a l  p r a c t i c e  t o  

d e t e r m i n e  w h e t h e r  t h e r e  is a n y  n e e d  f o r  m o d i f i c a t i o n .  F o r  

e x a m p l e ,  in 1 9 8 2  a n d  19 8 3  t h e  l e g i s l a t u r e  p r o v i d e d  f o r  

a d d i t i o n a l  s p e c i f i c  p r e s u m p t i v e  t e r m s  w h e n  t h e  d e f e n d a n t

p o s s e s s e d  a f i r e a r m ,  a s s a u l t e d  a p e a c e  o f f i c e r ,  o r  c o m m i t t e d  a 

c r i m e  o f  s e x u a l  a s s a u l t  in t h e  f i r s t  d e g r e e .  If i t  is 

d e t e r m i n e d  t h a t  t h e  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  is i n  n e e d  o f  

c h a n g e  t h e n  t h e r e  a r e  s e v e r a l  w a y s  to g o  a b o u t  it:

(1) t h e  s p e c i f i c  p r e s u m p t i v e  t e r m s  c a n  s i m p l y  b e

r e d u c e d  o r  i n c r e a s e d ,  o r  a n a r r o w  r a n g e  c a n  b e  s u b s t i t u t e d  f o r  

a s p e c i f i c  n u m b e r  o f  y e a r s ;

(2) a d d i t i o n a l  m i t i g a t i n g  o r  a g g r a v a t i n g  f a c t o r s ,

w h i c h  a r e  p r e c i s e l y  w o r d e d  t o  a v o i d  o v e r b r o a d  i n t e r p r e t a t i o n s ,  

c a n  b e  c o n s i d e r e d ;

(3) p a r o l e  e l i g i b i l i t y  c a n  b e  e x p a n d e d  o r  l i m i t e d ;

a n d

(4) s e n t e n c e  r e d u c t i o n s  b a s e d  o n  " g o o d  t i m e "  c r e d i t  

c a n  b e  e x p a n d e d  o r  l i m i t e d .

T h e  m o s t  i m p o r t a n t  t h i n g  t o  k e e p  in m i n d ,  h o w e v e r ,  is 

t h a t  a n y  c h a n g e  in t h e  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m  s h o u l d  b e

T h e  p r e s e n t  s e n t e n c i n g  s y s t e m  i n  A l a s k a  i s  b a s e d  o n
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m a d e  w i t h  t h e  s a m e  d e g r e e  o f  c a r e f u l  study., c o n s i d e r a t i o n ,  

d e b a t e  t h a t  a c c o m p a n i e d  i t s  o r i g i n a l  a d o p t i o n .

a n d
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P R O P O S A L  O F  C R I M I N A L  C O D E  R E V I S I O N  S U B C O M M I S S I O N :  H B  6 6 1  (1978)

C u r r e n t First Felo ny Second Felony Third Felony

O ff e n s e  O f fe nd e r  O ff e n d e r  O f f e n de r

C lass A Felony 0 - 1 5 3-7 ( t ^ u ) 11-16 7-11 ^ 1 ^ 1 8 )  18-30

Class B Felony 0 - 7 1-3 (^ )  5-7 3-7 ( T T l )  11-16

Class C Felony 0 - 3 0-3mo. ^3mQL. - 3^ 3-4 1/2 1-3 (3^5) 5-7

> •

Presump tiv e range is circled. Number s to right is range of s e n t e n c e  if factors in a g g r a va ti on  are established. 

Numbers to left is range of s ent e n c e  if factors in m it ig at io n  are e sta blished.

C H A R T  "A"



H O U S E  J U D I C I A R Y  P R O P O S A L :  CS1IB 661

C u r r e n t  F i r s t  F e l o n y  S e c o n d  F e l o n y  T h i r d  F e l o n y
O f f e n s e  O f f e n d e r  O f f e n d e r  O f f e n d e r

C l a s s  A F e l o n y 3 -  1 5 *  
0 - 1 5

5 ( l o )  15 7 1 / 2  ( l 5 )  22 1 / 2

C l a s s  B F e l o n y 0 - 7 2 1 / 2  ( ? )  7 1 / 2 5 ( l o )  15

*
C l a s s  C F e l o n y 0 - 3 1 0  3 2 0  6

*  I f  f i r e a r m  u s e d .

P r e s u m p t i v e  t e r m s  a r e  c i r c l e d .  N um ber t o  r i g h t  i s  h i g h e s t  s e n t e n c e  f o r  f a c t o r s  i n  a g g r a v a t i o n ;  
n u m b e r  t o  l e f t  i s  l o w e s t  f o r  f a c t o r s  i n  m i t i g a t i o n .

C H A R T  "B"



P R E S U M P T IV E  S E N T E N C IN G  AS ENACTED IN 1 9 7 8

C u r r e n t  F i r s t  F e l o n y  S e c o n d  F e l o n y  T h i r d  F e l o n y
O f f e n s e  O f f e n d e r  O f f e n d e r  O f f e n d e r

C l a s s  A F e l o n y
0 - 2 0  

3 - 0 ) -  20 5 © 20 7 1 / 2  0 ^ 20

C l a s s  B F e l o n y 0 - 1 0 ° G ) 10 3 © 10

C l a s s  C F e l o n y 0 - 5 0  ©

*

5 o Q 5

j

N um ber i n  c i r c l e  i s  p r e s u m p t i v e  s e n t e n c e .  Num ber t o  l e f t  i s  l o w e s t  
m i t i g a t e d  s e n t e n c e ;  n u m b e r t o  r i g h t  i s  h i g h e s t  a g g r a v a t e d  s e n t e n c e .
O n l y  i f  f i r e a r m  u s e d  o r  i f  v i c t i m  s u f f e r s  s e r i o u s  p h y s i c a l  i n j u r y  
a n d  o f f e n s e  i s  n o t  m a n s l a u g h t e r .

C H A R T  "C"



P R E S U M P T I V E  S E N T E N C I N G  T O D A Y

C u r r e n t
O f f e n s e

F i r s t  F e l o n y  
O f f e n d e r

S e c o n d  F e l o n y  
Of f e n d e r

T h i r d  F e l o n y  
O f f e n d e r

S o x u a l  A s s a u l t  o r  
S u x u a l  A b u s e  o f  
M i n o r  i n  t h e  
F i r s t  D e g r e e

C l a s s  A F e l o n y

C l a s s  B F e l o n y

C l a s s  C F e l o n y

4  ( T )  3 0

5 ©  3 0

7 1 / 2  ©  3 0 1 2  1 / 2  ^ 2 5 ^  3 0

2 1/2 ( b )  20

3 1 / 2  2 0

5 (Q) 2 0 7 1 / 2  ^ 5 ^  2 0

0 ^ 2* * * ^  10 

0 - 1 0II
oHo 3 0 , 0  j

1
1

1/2 5 

0 - 5

0  Q  5

!

1 1 / 2  ©  5

*  T e n  y e a r  p r e s u m p t i v e  t e r m  o n l y  a p p l i e s  i n  c a s e s  w h e r e  t h e  d e f e n d a n i ^ . p o s s e s s e s  a f i r e a r m ,  u s e s  a d a n g e r o u s
i n s t r u m e n t ,  o r  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  t h e  o f f e n s e .  A l l  o t h e r  c a s e s  a r e  s u b j e c t  t o  t h e  e i g h t  y e a r  
p r e s u m p t i v e  t e r m .

* *  S e v e n  y e a r  p r e s u m p t i v e  t e r m  o n l y  a p p l i e s  i f  c r i m e  i s  a c l a s s  A f e l o n y  o t h e r  t h a n  m a n s l a u g h t e r  a n d  t h e  d e f e n d a n t
p o s s e s s e s  a f i r e a r m ,  u s e s  a d a n g e r o u s  i n s t r u m e n t ,  c a u s e s  s e r i o u s  p h y s i c a l  i n j u r y  o r  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t
c o n s t i t u t i n g  t h e  o f f e n s e  a t  a u n i f o r m e d  o r  o t h e r w i s e  i d e n t i f i e d  p e a c e  o r  c o r r e c t i o n a l  o f f i c e r ,  f i r e  f i g h t e r ,  
a m b u l a n c e  a t t e n d a n t ,  o r  o t h e r  e m e r g e n c y  r e s p o n d e r  e n g a g e d  i n  o f f i c i a l  d u t i e s .  A l l  o t h e r  c a s e s  a r e  s u b j e c t  t o  t h e  
f i v e  y e a r  p r e s u m p t i v e  t e r m .

* * *  P r e s u m p t i v e  t e r m  o f  i m p r i s o n m e n t  o n l y  a p p l i e s  i f  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  t h e  o f f e n s e  
a t  a u n i f o r m e d  o r  o t h e r w i s e  i d e n t i f i e d  p e a c e  o r  c o r r e c t i o n a l  o f f i c e r ,  f i r e  f i g h t e r ,  a m b u l a n c e  a t t e n d a n t ,  o r  o t h e r  
e m e r g e n c y  r e s p o n d e r  e n g a g e d  i n  o f f i c i a l  d u t i e s .  A l l  o t h e r  c a s e s  a r e  n o t  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g  a n d  t h e
d e f e n d a n t  f a c e s  a maximum t e r m  o f  i m p r i s o n m e n t  o f  t e n  y e a r s  f o r  a c l a s s  B f e l o n y  a n d  f i v e  y e a r s  f o r  a c l a s s  C
f e l o n y .

C H A R T  "D"
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PRESUMP TIV E S E N T E N C I N G  IN A RI Z O N A

C urre nt 

Of fens e

C la ss 2 Felony

(residential burglary, 

sexual assault, arson

Clas s 3 Felony

(manslaughter, armed 

robbery, aggra vat ed 

assault)

C la s s  4 Felony

(negligent homicide, 

perjury, unarmed 

r o b b e r y )

C la ss 5 Felony

(credit card theft, 

shoplifting)

Clas s 6 Felony

(animal fighting, 

jury tampering, 

false swearing)

Numb ers  b el o w  broken line involve of f e n s e  com mit ted  with d e ad ly  we apo n or a vi cti m wh o suffers s e r i ou s phy sical 

injury. Parole e li gib ili ty for all o ff e n d e r s is r estricted to last half or third of sentence, d e p e n di ng  on lengt h of 
sentence. Probation is pr e c l ud ed  .Ter second and third felony offenders.

nil \ n*p iipii

First Fel o n y Sec ond  Fe lon y Third Felony

O f f e n d e r  O ff e n d e r  O f f e n d e r

5 © 14 7 © 21 14 © 28

7 © 21 14 © 28 21 © 35

4 © 10 5 © 15 10 0) 20

5 15 10 © 20 15 0) 25

2 © 5 4 © 8 8 © 12

4 © 8 8 © 12 12 & 16

1 © 3 1 ©
*

4 4 & 6

2 © 4 2 © 6 6 0 8

3/4 (Tv 2) 2 1 © 3 3 © 5

1 1/2
0

3 3 © 4 1/2 4 © 6



Senate
Committee on ju d ic i a r y

Official Businesa

Pouch V
State Capitol

Juneau, Alaska 99811

F O R  I M M E D I A T E  R E L E A S E  
2 / 1 1 / 8 5

F U R T H E R  I N F O R M A T I O N :  
4 6 5 - 3 7 1 7

T h e  H o u s e  a n d  S e n a t e  J u d i c i a r y  C o m m i t t e e s  h a v e  s c h e d u l e d  

a j o i n t  w o r k  s e s s i o n  o n  A l a s k a ' s  m a n d a t o r y  s e n t e n c i n g  

law. T h e  j o i n t  w o r k  s e s s i o n  is s c h e d u l e d  for 1 : 3 0  p . m . ,  

W e d n e s d a y ,  F e b r u a r y  13 i n  t h e  B u t r o v i c h .  T h e  p u r p o s e  o f  

t h e  j o i n t  w o r k  s e s s i o n  is t o  p r o v i d e  l a w m a k e r s  t h e  

b r o a d e s t  p o s s i b l e  p e r s p e c t i v e  so t h a t  f u t u r e  a d j u s t m e n t s  

to t h e  lav;, i f  r e q u i r e d ,  w i l l  b e  t h e  m o s t  a p p r o p r i a t e  a n d  

r a t i o n a l  p o s s i b l e .  T h o s e  i n v i t e d  t o  t e s t i f y  i n c l u d e :

R o g e r  E n d e l l ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o r r e c t i o n s

R o b e r t  S u n d b e r g ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y

D a n  H i c k e y ,  C h i e f  P r o s e c u t o r ,  D e p a r t m e n t  o f  L a w

F r a n c i s  B r e m s o n ,  E x e c u t i v e  D i r e c t o r ,  A l a s k a  J u d i c i a l  C o u n c i l

S a n d r a  B o r b r i d g e ,  O f f i c e  o f  t h e  G o v e r n o r

D a n a  F a b e ,  P u b l i c  D e f e n d e r

B r a n t  M c G e e ,  O f f i c e  o f  P u b l i c  A d v o c a c y

T h e  H o n o r a b l e  A l e x  B r y n e r ,  C h i e f  J u d g e ,  C o u r t  o f  A p p e a l s



11 I  y/'np 7; h  C

F e b r u a r y  1, 1985

V n a m e V
/ I f  N o t  E m p t y x t i t l e / V t i t l e V
/ E n d  I f / / I f  N o t  E m p t y x a g e n c y / V a g e n c y V
/ E n d  I f / V a d d r e s s V

V c i t y _ s t a t e _ z i p V

D e a r  V s a l u t a t i o n V :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1 9 8 5 ,  a t  1 : 3 0  p . m .  in R o o m  2 0 5  o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  a s  it 
r e l a t e s  to y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  at 4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



( A la s k a  j b ' f a i e  ^ e g f e l a i u t e

Senate
Committee on ju d ic ia r y

Official BusineBS

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

T h e  H o n o r a b l e  R o d g e r  W. P e g u e s  
P o u c h  U

J u n e a u ,  AK 9 9 8 1 1  

D e a r  J u d g e  P e g u e s :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  at a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  be 
h e l d  F e b r u a r y  13, 1 9 8 5 ,  a t  1 : 3 0  p . m .  in R o o m  2 0 5  o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  to y o u r  a g e n c y .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  at 4 6 5 - 3 7 1 7 .

S i n c e r e l y ^

R o d e yv - P a t r i c k  M.
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Jklajska jliaie legislature
Senate

Committee  on j u d i c i a r y  pouch v
State Capitol 

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

Ms. S a n d r a  B o r b r i d g e  
S p e c i a l  A s s i s t a n t  
O f f i c e  o f  t h e  G o v e r n o r  
P o u c h  A

J u n e a u ,  A K  9 9 8 1 1  

D e a r  M s .  B o r b r i d g e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  

h e l d  F e b r u a r y  13, 198 5 ,  at 1 : 3 0  p . m .  i n  R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  a s  it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e

Official Business



. A l a s k a  j i i a t e  ^ L e g i s l a t u r e

Senate
Committee on Judiciary

Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

D a n a  F a b e  

P u b l i c  D e f e n d e r  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  
900 W. 5 t h  A v e . , S u i t e  200 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Ms. F a b e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, a t  1 : 3 0  p. m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  to p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e v
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



^ k e k a  j i t a t e  ^ L e g i s l a t u r e

Senate
Committee on f a d i c im j

Official Business

Pouch V
State Capitol

Juneau, Alaska 99S11

F e b r u a r y  1, 19 8 5

B r a n t  M c G e e  
D i r e c t o r
O f f i c e  o f  P u b l i c  A d v o c a c y  
900 W. 5 t h  A v e . ,  S u i t e  525 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  Mr. M c G e e :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 1985, at 1 : 3 0  p.m. in R o o m  205 o f  t h e  

C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

f a r
P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Alaska J&tate ^£9 tslature
Senate

Committee on CcJudiciary
Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 1 9 8 5

R o g e r  E n d e l l  

C o m m i s s i o n e r
D e p a r t m e n t  o f  C o r r e c t i o n s  
P o u c h  T

J u n e a u ,  A l a s k a ^ 9 9 8 1 1  

D e a r  Mr. E n d / ^ ‘̂° <̂ ;'?ide

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, at 1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  to a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  to m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  on t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  to y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e l y ,

P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



ji>taie ûgtslature
Senate

Committee on Judiciary
Official Business

Pouch V
State Capitol

Juneau, Alaska 99311

F e b r u a r y  1, 19 8 5

R o b e r t  S u n d D e r g  
C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y  
P o u c h  N

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  Mr. S u n d b e r g :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 1985, a t  1:30 p. m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  to m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

S i n c e r e J . y ,

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



A l a s k a  j i i a i s  ^ l e j t s l a t u r s

Senate
Committee on ju d i c i a r y

Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F e b r u a r y  1, 19 8 5

F r a n c i s  L. B r e m s o n  
E x e c u t i v e  D i r e c t o r  
A l a s k a  J u d i c i a l  C o u n c i l  
1 0 3 1  W. 4 t h  A v e . ,  S u i t e  301 

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  M r .  B r e m s o n :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 198 5 ,  a t  1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Official BueineBS

A l a s k a  j i i a i e  l e g i s l a t u r e

S en i l e
Committee on Judiciary Pouch V

State Capitol
Juneau, Alaska 99811

F e b r u a r y  1, 19 8 5

D a n i e l  W. H i c k e y  
C h i e f  P r o s e c u t o r  

D e p a r t m e n t  o f  L a w  
P o u c h  K C  

J u n e a u ,  A K  9 9 8 1 1

D e a r  M r .  H i p k e y :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  at a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  t o  b e  
h e l d  F e b r u a r y  13, 1985, a t  1 : 3 0  p . m .  in R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 

r e l a t e s  t o  y o u r  a g e n c y .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

Cj l -
P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e



Official Buaine88

. A l a s k a  j i i a l e  ^ l e g i s l a t u r e

Senate
Committee on ju d i c i a r y PoUCu V 

State Capitol 
Juneau, Alaska 99811

F e b r u a r y  4, 1 9 8 5

T h e  H o n o r a b l e  A l e x  B r y n e r  
C h i e f  J u d g e  
C o u r t  o f  A p p e a l s  
3 0 3  " K M S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

/ / /& /{
D e a r  J u d g e  B r y n e r :

P r e s u m p t i v e  s e n t e n c i n g  w i l l  b e  t h e  t o p i c  o f  d i s c u s s i o n  a t  a 
j o i n t  H o u s e / S e n a t e  J u d i c i a r y  C o m m i t t e e  w o r k  s e s s i o n  to b e  
h e l d  F e b r u a r y  13, 198 5 ,  a t  1 : 3 0  p . m .  i n  R o o m  205 o f  t h e  
C a p i t o l  B u i l d i n g .

Y o u  a r e  i n v i t e d  t o  a t t e n d  t h e  w o r k  s e s s i o n ,  a n d  t o  p r o v i d e  
i n f o r m a t i o n  a n d  i n s i g h t  t o  m e m b e r s  o f  t h e  J u d i c i a r y  
C o m m i t t e e s  o n  t h e  i s s u e  o f  p r e s u m p t i v e  s e n t e n c i n g  as it 
r e l a t e s  t o  y o u r  a g e n c y .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  c o n t a c t  R o g e r  
L e w i s ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  a i d e ,  a t  4 6 5 - 3 7 1 7 .

P a t r i c k  M. R o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e

• I I I ,  >*i -



Alaska’s prisoner problem
1 I ■ *■ ■: -n' > 1 1 ’'

FAIRBANKb -  Roger En­
d e ll has a p ro b lem . M ost 
A laskans hardly sit up and 
take notice w hen a sta te  com ­
m issioner has a problem  — 
even when it's the com m is­
sioner of corrections. •

But Roger Endell believes  
A laskans had better listen  to  
his com plaints. If w e don’t, 
we m ay soon find the streets  
are the repositories o f some*' 
crim inals our courts thought 
should be in prison.

Endell compares the situa­
tion in the sta te’s prisons to a 
bathtub. The leve l of w ater in 
the tub can be controlled in  
two w ays — either by control­
ling the water, flow ing in  or 
the w ater flow ing out.

L ik e  th a t m eta p h o r ica l  
b a th tu b , E n d e ll’s p r iso n s  
have a lim ited  capacity. And 
the prison population keeps 
bubbling up around the top of 
the lim it.

When the number of prison­
ers exceeds the number of 
beds for 25 days, Endell m ust 
release  o ffen d ers to  bring  
down the numbers. T hat’s his 
overflow  valve.

The problem , as Endell told  
m em bers o f  th e  F a r th est  
North Press Club last m onth, 
is that the spigot sending  
crim inals to prison is  open  
fu ll b last. It’s so w id e open  
that A lask a’s prisons take in 
300 to 350 m ore prisoners each 
year than they release.

"The prison population  is 
growing so rapidly it w ill  
overtake us," Endell said.

He is  quick to point out 
that offenders w ho are re­
leased are not felony crim i­
nals. Three tim es in the past 
tw o years, Endell said, prison  
gates have had to sw ing open  
to  se t  con v icted  cr im in a ls  
free. He stressed that fortun­
ately no vio len t crim es had  
resulted.

One w ay  to  so lve  Roger 
Endell's problem  is  to build  a 
bigger bathtub. The Depart­
ment of Corrections is  doing  
just that. Endell expects pris­
on capacity to  increase by  
1,500 beds in  the next five  
years. If prison population  

• grow th stays to the. low.fr, end 
o f p red ic ted  fn creasesj ‘Ha 
growth of 300 a year over the 
next fiv e  years w ill just be 
contained in the new  1,500 
beds. '

• But if  growth is more lik e  
350 a year, in fiv e  years A las- 
Vn wiLLhave to worry about 
d ea lin |? fa itk  the release of

e'i

ja iling a crim inal. T he.,state  
spends $85 a day to" keep  
som eone behind bars’,,  $45 ab a rs^ $ 4 5 , 
day in a halfw ay house and
just $3 a day to supervise
som eone on probation or pa- 

■ role. lf  Vfrftfs k
Since Endell's v is it  to Fair-

b a nk s, read abottt'^an I’ve ____ ______ _
.Intensive probation program

H p a n  f G eorgia in stitu ted  to * d e a I  ■
U w C l l l  • •»;■>» ii l^ w ith  its overcrowded prisons 
f i n t ' I ' f i n P Q P  -4A ~sp  dollars w ould not have' to  
l £ w b v w l l 9  C l  • ’ ’ continue to be taken from

"school construction t o ’ build
" " more prisons. . - r ,  .

250 crim inals sp illin g  out over -A '.In ten sive  probation allow s  
the top o f the prison bathtub. : judges to  put drug abusers, 

Building a bigger bathtub shoplifters, th ieves, forgers,
is  e x p e n s iv e  — e sp e c ia lly  
w hen the sta te’s o il incom e is  
dropping. H igh-security pris­
ons cost $130,000 to $150,000 
per bed, and w h ile  th at’s the  
high rent tub, the state needs 
those prisons for dangerous 
felons. Another w ay  to con­
trol the flow  is to  tighten the  
tub’s spigot. .

One of the reasons the spig­
ot opened so w id e w as that 
the legislature passed a new  
crim inal code that took  effect 
in  1980. Prison population  b e­
fore then had been re latively  
stable. In 1980, the numbers 
started to  shoot up.

The difference in E ndell’s 
m in d  is  m a n d a to r y  s e n ­
tencing. Before the new  crim i­
nal code, for exam ple, Endell 
said the prisons housed about 
50 sexual offenders. Today  
that number has jum ped to  
470, reflecting the effective­
ness of a m andatory sentence  
for sexual offenses. . -

The second leg  o f E ndell’s

felon y drunk drivers — -Any­
one who m ight receive ^ fiv e -  
year prison sentence — back 
on the street under tig h t^ u -  
p erv is io n . In G e o r g ia th a t  
means curfew, at least l iv e  
unannounced v is its  of the pro­
bation officer each w eek., at 
hom e or work, and spot test-

.1

ing for drugs or alcohol use.
The probation officer can eas­
ily  return a probationer ,to 
prison. j • ...ft A U A

In Georgia, intense proba­
tion  costs 20 percent of ja il. If i 
th a t h o ld s tru e  h ere , w e  
m ight expect intense proba- 
tion  to cost $17 a d a y ,,in 
A laska. The interesting tw ist  
is  that all state p rob ation er  
in  Georgia pay fees that com ­
p lete ly  support the program.
As w ell as paying a fee, pro- 

.b a tio n ers  are req u ired  ,'J.o 
m ake restitution to v ictim s of 
their crim es, pay fines and do 
at least 132 hours of commuf- 
n ity  service work. •, ;.r(> ■■■’ 

Roger Endell doesn’t really

.t

three-legged solution to  pris-. . have a problem . The statq of 
on problem s is  to  exam ine J ,
p r e s u m p t iv e  s e n te n c in g .
W hile he know s he w on ’t w in  
any popularity contests for 
suggesting it, Endell says the 
legislature should lop a year  
or tw o o ff presum ptive sen­
tences. That w ould  close the 
spigot into the tub a bit. 
A laska ranks third nationally  
after Nevada and the D istrict 
of Columbia in  its  incarcera­
tion rate. It jum ped into third  
place after m andatory, sen  
tencing

. A laska . does. Endell know s 
;;that if  the legislature doesn’t

appropriate more m oney, low ­
er the presum ptive sentences 
or provide the means to d i ­
v e r t p r iso n ers to  h a lfw a y  

, houses or in tensive probation, 
his course of action is clear.

V* .Once the prisoner popula­
tion  passes prison capacities 
for 25 days, Endell m erely has 
to  open the doors and release  
enough prisoners to bring the

A  - -The
'levels back down, i 

: took e ffec tj.s ^ i f k^ ^ i t y 3 (H e d o e sn ’t .have a difficiflp**'*' 
third leg ' is  to ^ ev e m p  ^v^hbfce to make,1 'Vqu and J fS flT  

m ore options to  prison. The 
one Endell m entioned is  a 
p rogram  o f  d iv e r s io n a r y

the state governm ent down in  
Juneau do. - e c u '  — • i

w ork in the com m unity. One 
of its goals is for prisoners to  
repay victim s.

□  'Dean M. ffoHehrer teaches at 
the University of Alaska-Fatrbanks 

- In  the Department of.Journalism

is
The cost o f such program s and Broadcasting. 
s ig n if ic a n tly  lo w e r  . t h a n V ' f

• v d f ~  V * ' .  ”  . . ~ 4
n
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Child abuse bill omits
*<fS »sentencingi f *  ■

By D A N  JOLING
News-Miner Buvea 

J U N E A U - G o v .  Bill Sheffield’s 
child abuse bill, part two of a two-tier 
approach to protecting Alaska’s chil­
dren, may be leaving out one aspect of 
a comprehensive approach to the 
problem, according to testimony here 
last week.
Sheffield introduced House Bill 88 to 

tighten current statutes. He has also 
proposed 59 new social workers, law 
staff or clerical workers to address 
the problem in the fiscal year 1986 
budget, including nine emergency 
hires last summer.
According to testimony offered to 

the House Health, Education and So­
cial Services Committee, HB 88 does 
not address presumptive sentencing. 
Presumptive sentencing has begun to 
gain legislative attention for its effect 
on families involved with sexual 
crimes, plus its effect on an over­
loaded prison system.
State Public Defender Dana Fabe 

of .ichorage told legislators last 
week that presumptive sentencing 
laws force many defe' ’ ints to pursue 
their full range of a -natives, in­
cluding jury trials, because of auto­
matic eight-year sentences for se- 
nous sexual offenses against chil-

She said many would plead guilty, 
•Poring children from testifying, if 
*«gating circumstances could be

I considered.
^  Possed in the form proposed by

the governor, HB 88 would:
• Increase the categories of peo­

ple required to report suspected child 
abuse to authorities. Doctors, 
teachers, school administrators, 
peace officers, and employees of 
licensed day care centers are now re­
quired to report child abuse, either 
when they observe child victims or 
take reports from offending adults.
H B  88 expands the list to include 

clergy when acting as counselors and 
other church counselors. It specifies 
that employees and volunteers of both 
private and public schools are re­
quired to tell authorities if they sus­
pect a child has been abused. The 
penalty for not reporting remains a 
class B misdemeanor.
Assistant Attorney General Gayle 

Horeisky said the purpose is to ex­
pand the number of people reporting, 
not violate the sanctity of the confes­
sional.
The law distinguishes between 

communication made to clergy in 
their role “in the furtherance of a reli­
gious practice” and not for counseling 
purposes.
• Require reporting of suspected 

“mental injury” as well as neglect 
and abuse. Mental injury is defined as 
“an injury to the intellectual or 
psychological capacity of a child as 
evidenced by an observable and sub­
stantial impairment in the child’s 
ability to function within a normal 
range of performance and behavior, 
with due regard to the child’s cul­

ture.”
• Allow adults, such as police, to 

repeat before grand juries the testi­
mony they've taken from children 
without making the children appear 
themselves.
The hearsay evidence provision is 

designed .to spare child victims the 
trauma of retelling their stories 
numerous times.
• Require people who process film 

to report to police if they process film 
that dcr . :s a minor engaged in prohi­
bited sex activity. A similar provision 
in another state resulted in Alaska 
police being alerted to an adult who 
had forced a minor into p. rticipating 
in pornography. ,
• Add a provision to allow the 

attorney general to petition the court 
to stop a person who has abused a 
child from having contact with other 
children.
Public Defender Fabe said if the i 

Legislature includes the hearsay pro­
vision, it should be as narrow as possi-. J 
ble, used to protect only the youngest I 
children, those under 10 years old.
' She said testifying is not necessari- "i 
ly traumatic to children. If a trend to 
protect victims at the expense of3e: 
fendants' rights is established, grand. ; 
jury proceedings could evolve into -/ 
sessions of police reading reports To ; 
the jurors. ■
Because of stiff presumptive'sent- / 

ences, she said, she cannot now in 
good faith counsel clients to waive, 
grand jury hearings and jury trials..

» • - u ^ -



B u d g e t s  w o e s a d d  to  g r o w in g  j a i l  p r o b le m
I ^   ̂ By DAN J<JJOLING 

News-Minor Bureau 
JUNE \U —In Ihc la te  1970s,

>-> ROGER ENDELL  
<'& H ig h  c o s ts ,  t e w  b e d s

Endell told legislators:
• Alaska added 300 prisoners 

1 more than the number released in 
both 1383 and 1981.

Alaska, which ju3t surpassed 
Wyoming in population, has more 
than 1,000 felons in Jail compared 
to Wyoming’s 700.

•  Alaska's incarceration rate 
of 263 persons per 100,000 popula­
tion ranks 7th among states.

•  Alaska added 800 new prison 
beds thclast two years. To keep up,

J j  the Corrections Department wants 
l i’d, to add 600 more.

__________   a •  The adult corrections operat-
meeting Tuesday, Department of ; tng budget hit 157.8 In fiscal yca.- 
n  —  n  ------    “ ;,1984, For fiscal year 1986, the re-

.' A laskans dem anded and got ;7 t 
. tougher criminal laws. In 1905, 

legislators must decide whether '
Alaskans can afford that luxury.

The pincers of a diminishing 
budget and demand for more bed 1 

, ' '  space are squeezing Alaska's pris­
on system. The pressure may mag- 

' V . nify, depending on a controversial 
.V?.c]aaz-action lawsuit seeking hlgh- 

_  - & ~ t x  standards tor prisoner care. ™  -
In  a Senate Health, Education:"''toad 

, , in d  Social Services Committee •  
meeting Tuesday, Department of *” 1

‘° s . ■ i ' i .u i  Corrections Commissioner Roger.
“ *" ......

“W here th e  ju d g e ’s d iscre tio n  h as b een  
lim ited , w e’re  fee lin g  th e  cru n ch .”—

Department o f Corrections 
' Commissioner Roger Endell

. 1qut it Is for 879.4 million. |  ;-‘ v  Legislators balked, and last ses
Tlie Cr rrcetlons Department Is slon appropriated 519 million for a 

a lready  feeling the economic - 320-bcd facility, 
pinch. : Endell said 523 million Is needed

State olfidals originally panned t- : to  finish It. However, because of 
' for more than 600 beds at a new diminished revenue projections, ' : : 5Uit filed over alleged overcrowd-
S e w a rd  m a x im u m  se c , ir i lv n r L s o n . S h e f f ie ld  h » c  re en m m en d ed  nnlv' I  , _______ . . j

510 million more. That will make It 
a 128-bed facility, a t a cost of 
5100,000 per bed.

That may not be enough to meet 
Alaska's future need, especially If 
the verdict in the prisoner class ac­
tion suit requires less congestion in 
the Jails.

Thirty-five stales  arc under 
court order in the administration 
of their prison systems. Alaska 
may become No. 36 next month.

ThBt's when Anchorage Superior 
Court Judge Douglas Scrduhely Is 
expected to render his decision In. 

i the Cleary case, a 1981 dass action

I'1 -, "* 1 -
Seward maximum security prison... Sheffield has recommended only '  lug. understating and the lock of

rehabilita tion  program s. The 
judge's decision will tell the state 
whether It meets constitutional re­
quirements to balance protection 
of the public with rehabilitation re­
quirements.

"My guess would be th rt he 
would try to set caps, or capacif , i- .' 
for facilities." Endell said.

That means that when prisoners 
exceed beds, the court may order 
prisoners released. '

Endell Indicated his problems of : 
rapidly increasing costs and shor- 
lagc of beds is caused in part by the -- 
stricter laws that went Into effect 

(Sec PRISONS, page 3)

' :-h '■ ■ -i



K ;• vlBy DOUQ O’HARRA X ^  ,
^ ' ^ D a l l y  Netfs reporter ) --t'h1 ^ * * ’ 9  no.,^ :
< -  1-fTi' - Thev believe the

. ---------
— ■ ■ —     ■■ ■■- .>,■•

I’ X T  KNIK -
&  ^t/L.D. p iles her three children  
r  . / I n t o  a battered old  car for e 
t-<;/V';100*mile round ti.p ' to an Alt- 
' "' ^chorage jail/.' '• y

Her husband, W.D., has be- »?

The family In this story did not request anonymity.4- 
. . They believe their neighbors are already familiar with their clrcum-

T w ice a w eek , y  8|ancos j jue (0 hometown new8 reports. The Dally News, however, has
-D : withheld the names of the husband and wife to protect the Identity o f; 

1,/thelr daughter beyond the family’s hometown, j '  1 ^

■ -v’7  . . : vrO.-.tfiXV - :
T.V

gun a 21-year prison sentence  
for sexually  abusing their 4-

to in vo lve her husband w ith  , F acility . “I'm not singlel .We 
thoir nhiirirAn ' are still a fam ily ."  "

Since her. husband’s arrest
their children.

“People say  to me: ‘N ow
’re sin g le  . . I hate 

she says as she drives 
.V '/fa m ily  reunion, a last chance v'vto the Cook Inlet Pre-trial

last

fX'

spring, ,L.D. has lived  a' 

See Page A-10, MOTHER



A,V
Mother opposes incest conviction of her husband, says sentence has destroyed her family
| Conlinuca Irom Pa9.‘ A I ]
l i f e  p ow e re d  b y  b it t e r n e s s  a n d  a  
b e l i e f  sh e  h a s  b een  w ro n g ly  sen­
te n ce d  to a te r r a  of >lnE le-mother- 
h o o d .

From the moment she discovered 
her husband having sexual contact 
with her daughter in June 1983. she 
tried to solve the problem w ithout 
bringing in authorities.

During the year that followed. 
L.D. says, she and her husband were 
able to deal with his problem w ith­
out It ever happening again — only 
to have him suddenly arrested.

"We were just starting to get our 
family together," she soys. But the 
arrest and conviction is "Just m a k ­
ing the problems worse. If you can't 
sec that there are wcrse problems 
than before, then somebody's got to 
be blind."

To L.D.. the prosecution of her 
husband was the act of a rigid and 
Impersonal system — a system, she 
says, that traumatized a child who 
had not been harmed, znd shattered 
a family just as It had begun to heal.

As a result, L.D. has mounted a 
vigorous attack on the laws that sent 
her husband to jail. She and her 
husband have w ritten a petition - 
asking (hat incest and sexual assault 
be separated under the law, She' 
Intends, she says, to get thousands of 
signatures.

During the summer, L.D. pleaded 
her case In letters to then-Palmer 
District Attorney Michael White and 
Superior Court Judge Jam es Hanson. 
She stormed the offices of a local 
Valley newspaper, lost her temper 
with social workers, denounced the 
system to w h o m c e r would listen.

But Michael White and others who 
deal with sexually abused children 
say L.D. has simply placed herself 
and her husband above the safety of 
their children.

"(L.D.) Is very concerned, os she 
said several times to police officers 
and everyone else, about losing the 
paycheck," While says.

" It is not at all unknown for a 
mother, when faced with choosing 
between the welfare of the children 
and the Interests of the father, to 
choose the father," says Gayle Hor- 
etskl, an assistant attorney general 
specializing In sexual abuse law.

"O ur concern more than anything 
,t  is to protect that child from further 
- assaults, and If the m other doesn 't.' 
V like It, th a t's  too bad. Tho m other 

didn't protect the child In the f irs t 
place." ./•

y ': *  Under, question ing , W .D/ijeonrii 
'ft'fta jood.to .baving sexual contact w ith -.

In' the •’

his family.
"He was always here for work 

and be always did his job," Merrlgan 
said. i -

W.D. Is a bearded, lean man with 
intense eyes. He is slow to speak,
Inarticulate, his voice resigned. He . 
says he felt a t home working a t the 
salvage yard, alone w ith the equip- . 
ment and away from people.

" I ’m not really an outgoing per­
son. I like to keep to myself and I 
always have," he said last summer.
"I like to be able to feel the pain of 
working." . .

The couple had a child In 1980, 
another In 1983. They Invested their e 
1982 pe rm anen t fund div idend 
checks In an acre of land 12 miles .. 
south of Wasllla off Knlk Road. W .D . /  
erected a 16-by-32 Army tent, framed 
and Insulated It.

While working on the tent In the 
spring of 1983, W.D. was alone with 
his daughter, then 2Vt. He had sexual 
contact with her. Including oral sex. "
It happened twice more In the next 
weeks, ending forever, the couple 
says, when L.D. walked In on them.

"I know It would never happen 
again," she says. "1 am assured of 
tha t."

But psychologists and prosecutors 
disagree. They say Ihe chances are 
slim anyone could stop such behav­
ior permanently without intense p ro -.. 
fcsslonal treatment.

“ It is possible, but It Is a remote 
possibility that it would be a one­
tim e thing," says Dr. Dennis Greene, 
an Anchorage psychologist who spe­
cializes In sexual abuse problems.

"The stronger the denial, the more 
you're probably a t risk because It's 
not a m atter of willpower. It's  a 
m atter of controlling your thought 
life."

W.D. says he tried to distance 
himself from his family after the 
Incidents. ,V

"I've  been trying to stay  'aw ay  c ; 
from her. trying to stay away from , 
my family,” be told police after his .
arrest. " I  try  to th ink of her os a ,  ■.................... ,
boy. As a son and not a daughter." V j Untll a ir ly  th is  w inter, LD, Itvad In ■

When asked last summer why It -, , j
happened. W.D. took a  long time to lavrj. i
answer. , . In sexually molesting his daughter

know whether I had told (my daugh­
ter) the right thing," she says.

The neighbor contacted the pollve. 
W.D. was arrested In June after a 
short investigation. During Inter- 
views, he made a full confession and 
was held In lieu of 550,000 cash-only 
bond. He never made bail.

From that point, things got pro- 
gresslvely worse for L.D., then preg­
nant w ith her th ird  child. Beginning 
with the arrest, she soys, her family 
was assaulted by newspaper articles 
and media reports that she believes 
described W.D. as a "m onster."

“ Everybody that knows him, that 
knows us, knew w hat .lappencd," 
she sayi. 'T  didn't know It was going 
to be published, and there you are. 
There's no privacy."

Meanwhile, w ithout the support 
of her husband, L.D. struggled to 
buy food and keep her car running.

She owns, through Inheritance, a 
111-acre homestead near Homer that 
lacks access but Is BppralseJ at 
nearly 5350.000. She Is negotiating (o 
sell It to the state, but no money has 
been appropriated to buy It.

Because she has the property, L.D 
Is ineligible lor most kinds of public 
assistance. S"? has very little  cash.

Her car broke down. She got 
another one, but damaged It In a 
minor accident on an icy road. A 
third car needs work. H er b ills are 
stacking up. Valley H ospital In 
Palmer even filed a small-claims 
action over ;he bill for the birth ol 
her second child. '

Throughout the fall and early 
winter, she lived In the cluttered 
Army tent with holes in the roof and 
the sparse light thrown by two oil 
lamps and a Coleman lantern.

As time passed, word of her situa­
tion prompted local churchts and 
Individuals to donate food to her 
family.

At the same time, In a project 
' s.arted before W.D. was arrested, 

local residents and business owners 
also contributed time and labor to 

. build a small frame house on thete n t with her tw o children. - couple's land.
, , , , , \  , " "I really appreciate w hat they've

age, a key player-in winning leglsla-„ done -  L D . says. B u l ..It ratUc5 lt

that spring, W.D. committed three 
unclassified felonies and three other 
felonies — punishable In his case
(because of his orevious burglary 
conviction) by th ree  15-year ana

I w ouldn't be able to explain lt,"  
he said finally, a tortured look In his 
eyes. "1 can 't find the words to 
explain it,"

In a pattern ' found In a large ' 
percentage of adults who sexually ■. three two-year prison terms, 
molest children, W.D, had himself _ Under. Alaska law, any sexual

’ penetration of a child by an adult — 
whether it was rape by a stranger or 
Jo-home Incest — takes the snme

_________  .____„  automatic penalty.!', ♦ .1
sexually mo W lr i^ h l ld r e n ^ j ic c o rd ^ .  Whr t h e r ^ ^  harmed the

live approval of presumptive sen­
tencing.

"It was necessary because we bad 
too many rapists that were getting 
very light sentences, getting back 
out on the street and raping again,"
Bames says. “A father that could 
rape a child In his own heme — and 
th a t’s w hat lt bolls down to — 
deserves w bal he gets."

The perception under Alaska law 
° '  L X X X " 8 n0 ilHerence between".,bee-n o(f by God. P o lled  
a child being lexualiy.nssaulted o u t - # - , . ,  .  . u i. i ,u  r i lk •• w t x a

really sad that we're going to have a 
house and he's not going to be there 
to share It." ■’

Over the summer, as L.D. scraped 
by and wrote letters to the prosecu­
to r pleading with him to drop the: 
case, W.D. became morose'' as he 
awaited trial a t the Cook Inlet Prexi- 
trial Facility. ' V

In a July Interview, He talked at 
'length about a vision tho t.h6 ' had 

- — ■■■* ' d h i



ace."
U nder questioning, 

fcssed to having sexus 
his daugh ter three 1

-r > his brother. . " ' • T '- “ n-'-*trre»whethemf w u T a p e q n tM i r e tU e r io ^ d e e m a ^ lu i t 'h e  geti." . . . i
W .D ^con- 't' That bro ther now I* Serving sever-Vvln-home Incest — . ta k ^ . l^ S ^ te id *  ^ r - T h e  jfsrw ptlon 'im der Altika’W? 

- i d w l t h .a l  life sentences in Louisiana for - automatic penally. ' ' I -*? of there being no difference between
In the sexually molesting children, accord- Whether W.D. actually harmed the a child being sexually assaulted out- 

>».- th e —4ng Strw iB .'i-«ao roej»,»Blah«Ml-fioL— glrlr-w hlhcr-heeougM -w unaaU new ^sldo-She . fareu ly -tfarMt-ns.insbla Ilia 
coupji lnsllta  that the Incidents w i t  11ns. w hether he would have ever had family (incest) ha* snge.ed and dls-
Isolated a d s , never to be repeated. , Whatever the reasons behind her sexual contact with the'ghlld,agaln,W ni)f«KM UD. xlnet ha^ husband‘s.»i>4 

j/T -  " T h e y 'r t  saying they don 't w in t 'l lf f  husband's actions, L.D. Insists that ' docs not m atter. "  ,'fl: >’ 7$  1 rest. ■ ‘ ' • ijn r ■
,-<fF to happen again, nnd In a year. It*  her child was not harmed. That has '  That rig id ity , w h e re 'th e  la w V ; L.D. Is a slender; sharp-featured-

", In a Ju ly  Interview, He •silted a* 
length about a vision that he had 
been cut olf by God. Police said hr 
was o suicide risk.
OrnnbHssg that l‘n itoh unitMtsH

to happen again." and In a year. It' her child waJ not harmed. That has 
never happened again." L.D. says, become her cry against the pros^cu- 
"So why are they locking him up for tlon of her hus'_ ind, a stand she took 
20 y ean  when we've proven we can shortly a fter W.D. was arrested last 
all live here together fo r a year f June and continues now, months 
w ithout lt happening?" -  J  after his sentencing.

That cuts to the heart of a cruclol "She (her daughter) d idn 't know lt 
question: Does the mandatory sen-' was wrong until we sot down and 
tenclug of W.D. needlessly destroy talked about It," L.D. says. "I Just 
his family, or Is lt the only way to tried to explain It w ithout putting 
protect his children from lu tu re  a*-’- any guilt on It." 
saults?  ̂ ? U' The child was only harmed, she

The question comes as the number says, when the state removed her 
of sexual offenses against children husband from the home and twice

T hat rig id ity ,
treats different kinds of actions w ith '  woman. She grew up In Homer and 
the same penalties, Is unacceptable, attended two years of college In 
according to Klehonl Collins, W.D.‘a rs  Idaho. where she studied phougra- 
attom ey. '  phy. She is harsh and assertive

"The" theory of pt •'ishmen! (his-, dur.ng Interviews. Her friends de- 
torlcaily) has gone from to hurt, to scribe her as having "a  lot of guf '
hold, to help." he says. Following 
that Idea, the Incarceration of W.D. 
should be aimed at his rehabilita­
tion.

"Let's assume that after 6 years o f ' 
being In prison and going through ' 
therapy. W.D. has corrected his prob-

Her letters to White, the prosea 
a re  grammatical and heat. .' 
w ritten In precise, upright strol 

In discussing the case, she t  
tcrly  m atter-of-Inct. crying 
when talking about her dau^' " 
and the hopeless frustration a t b i

has exploded Into a statewide opt- Interviewed the girl -  once by police 1cm. But he's still got 15 years to ’ , denied a chance to save her family,
deride. • and once before a grand jury. go." H-• " '^ J o  love him and he loves n

The number of prosecutions In-; "She was OK before they storied 
volvlng sexual offenses against ml-’ dragging her through all this gar- 
nors In Alaska has Jumped 560 per- bagc. but she Isn't now." L.D. says, 
cent In four years, from 52 during ' Whether that's  true Is difficult to 
1979-80 to 343 during 1933-84. accord- know, according to mental health 
lng to Department of Law statistics, experts.
Horctskl believes the number will "It would really be different In 
exceed 400 this year. each case," says Phillip Kaufman, an

"There seems to be two iactors 
feeding It," she says. "One, that 
there Is more of lt going on. and two, 
people are more likely to report It,” 

The Increase .tomes d esp ite  a 
steady toughening of penalties by- 
adding m andatory  m inim um  sen- 
tences — C3lled prcsumptlves — and 
vigilant prosecution ol offenders. 

Presum ptive sentencing m eant

Anchorage psychotherapist w ith the 
Human Relations Center.

The child could be "scarred for 
life" or little  traumatized, depending 
on the exact circumstances, he says.

But it is possible a child that 
young could have suffered the a c ts , 
w ith o u t psycho log ical damage," 
C cone says. ..

"The younger the child, the less

Valley businessman Robert Pon- j and he loves his kids." she says. " I  
tlus. a longtime friend of the coupler, wanted to work it out. I believe In 
also Is dismayed about the presump-.-, families. I believe In marriage. 1 
live sbntenclng. j  believe that there Isn't anything you

"It all the system Is trying to do Is can 't solve by silting down and 
match up the law with the c rim e....ta lk ing  about I t ." ' 
then all you need Is a computer," he ‘ But a fter she discovered the ln-t 
says. " P re su m p tiv e  sen tenc ing  cest, her husband became w ithdraw n;

W.D. faced 51 years in prison upon devasta ting  the  cf/ect of sexunl
conviction this fall of three counts of 
(irst-dcgrcc sexual assault and. three 
counts of sexual abuse ol a minor.

It was only White's decision to 
drop two ol the assault charges at 
the lest m lnute 'that gave W.D. a 21-

abuse." he says. With a 2W-year<Id, 
traum a could be non-existent, ho 
Says,

N onetheless, the effect on the 
child would worsen If nets were 
repented. If physical assault were

and would not ta lk  to her about lt.
"For n long time after It hap- 

pened. he had a hard time trying to 
have a good relationship with (our 
daughter) because be felt real bad 
about It,"  she says. "The only time 
we were able to sit down and talk  
about it was the night before i j  was 
arrested."

W.D. admitted that It was a long 
time before he could come .to grips 
with what had happened.

"It took me a long time to be able

year sentence and avoided a inonda-;, Involved. or If the father's reaction 
tory review of the sentence by a were gullt-Inden, Greene soys
three-judge panel.

O
L.D,, now 35. nnd W.D., now 28, 

met In Alaska In the late 70s while 
W.D. was still In the Army. A lter his 
discharge, he was arrested for bur­
glarizing a house and served o six- 
month sentence.

W.D. then attended the vocational 
center In Seward for a course In 
mechanics. The couple m arried and 
moved to the  M ntanuska-Susltna 
Valley, where W.D. got a Job w ith 
Knlk Towing & Wrecking. ’ _ _

According to L.D., they "squat- subject to further assaults." 
ted" for a while, then moved Into a In any case, White believes L.D. 
tra iler In the salvage yard, did nothing to mitigate additional

"Basically, wc lived on damn near harm to the child. White says she has 
nothing," W.D. said during an Inter- brought her daughter to court pre­
view last summer. "We ain’t got the ceedlngs when It w asn't necessary,

Both White and Horctskl acknowl­
edge that by prosecuting the case, 
the child could have been harmed 
further.

" I’m not saying the court process 
Is helpful to her," White says. “ It's  a 
necessary evil to protect her.

“ It's  really easy lor someone to 
say: 'My child Is traumatized by the 
legal justice  s y s te m . '"  H oretskl 
says.

doesn 't allow for justice and it, 
doesn't allow lor mercy.”

Presum ptive sentencing e lim i­
nates some degree of judicial flexi­
bility. agrees Judge Hanson, who 
supported the Idea but now tb lrk s  lt paay be wrong in some situatio:

"Am I frustrated In many, many 
cases because the sentence Is more 
than I would be giving?" he asks.
"The answer Is yes.

" I think in the case of the first- 
time offender, society would be bet- 
ler served If we could ta ilo r the to get close to my family," he said '
penalty lo the Individual." lest summer. " It took me over a year

That Idea 19 supported by counse- to be able to love them again, (o be
lors and other professionals . close to them ." ‘

"The length of the sentence should- L.D. says the family grew apart 
be tailored to the length of the 'a f te r  the Incident nnd began to utlcr- 
treatment for that person rather ly break down. Finally, she decided

I have no doubt In my mind at ' changed so people can get counseling 
all that It’s  less traum a to a child to 
go through the legal system than be

to seek counseling through Parents 
United, which specializes In Incest.

The group was glad to help. But 
under Alaska low lt and other such 
groups must report to police Immcdl- 
ntely II they hove cause to believe a 
child has been sc-xuo'ly assaulted 

" It 's  kind of a Ci ch-22 situation 
for a person who s in ts help and 
tu rns to any authc ity  fo r that
help," soys Clements, the executive

If they think they need It w ithout- director of Parents United. "That 
fear of going to ja il,"  she says. '-authority Is required by law to 

In her petition, she states th a lf  report the abuse."
"Incest should be regarded os n n ' ' For L.D.. the law became a trap:

than Just a blanket eight-year sen­
tence." says Ray Clements, executive 
director of Parents United, a non-

firofit group that works with famil­
ies coping with Incest.

Greene alto favors court-super­
vised treatment of offenders.

Not surprisingly, L.D. thinks It 
should go even further.

'I  t h l nk i  the law  should be

money to pay the rent."

Illness" and that "there should bo a 
maximum ti-o-year sentence arid 
mandatory counseling.”

"I don’t think I want the sexual

"Things were never real good for putting her father In jail 
them ," said Frank Mcrrigan, W.D.'s L.D., on the other hand, Insists 
supervisor at the yard. "There was she has always told the girl It wasn't 
never any real future for thein." her fault. She says behavior changes 

W.D, worked a t the yard for four and regression occurred only after 
years as a parts mon. go-fer and W.D, was arrested

and openly accused the child o f . .assault laws changed but I do w ant
the Incest laws changed because 
they're dealing with families," she 
says. "There Is nothing the same 
between Incest and sexual assault 
except maybe the act Itself."

she couldn't get counseling w ithout 
sending her husband to jail.

She rejected Parents United and 
refused to ta lk  to a police officer 
who was sent to talk  to her. For lack 
of evidence, the Investigation was 
dropped.

As w inter passed Into spring, life 
In the family began to Improve, L.D. 
says. W.D. began to Interact with his

mechanic, [n his testimony at W.D.'s 
sentencing, yard owner David Webs­
ter said he was "a good hard work­
er" who nlwnys tried to provide for

In a legal sense, the argument Is 
academic. Even If the child had 
suffered no harm, It would m ake no 
H

But the strict penalties were crcnt- children and she began to have hope, 
ed to protect the public against light During that period, L.D. tcld a 
sentencing and to stop sexunl n>- neighbor about the assaults and 
saults and sexual abuse of children, whni she had done about them.

be Eblr to corroborata h rt confession 
with further evidence;'he nnd*W» 
attorney took the c a s e 'to  tr ia l 'lh  
September. Using testimony by L-D. 
and a neighbor. White was able to 
support the confession without hav 
lng the victim testify. A jury found 
him guilty of all charges.;

A psychological report on W.D.. 
.complied for sentencing, painted a 
nlcture of severe e-nottonol problem? 
-  a picture L.D. angrily  denounces 
t his sentencing, W.D. lectured tho  

ourtroom on the apocalypse and 
Ikencd Anchorage and Fairbanks tc 

Sodom nnd Gomorrah.
L.L listened from the front btnch 

of the courtroom, where she sat wltl 
her children, nursing the couple's J 
day-old baby.

The treatment of the cpuple. soy 
White and others, was an effort by 
the system to balance the safety ol 
the child with the needs of the 
family nnd the accused.

"Somebody has an obligation tr 
help those who can 't help them 
selves." White says. "If you re golnf 
to have to err one way or Another, li 
seems to me the best way to err Is 
for the safety of children, to stop the 
cycle ol sexual abuse right then and 
there.” • |j

New legislation to help insulate 
child victims from the Justice systen 
Is now being w ritten. Horetskl says 
A proposal In the last session of the 
legislature would have allowed hc-nr 
say evidence rather than direct testi 
mony by victims lo be admitted 
before grand Juries. \ '

Ad for presum ptive sentences 
Horetskl soys public sentiment one 
political reality likely will keej 
them In place. - 7\

According to L.D., that reality 1 
ethically wrong. '

"1 do th ink  (sexual abuse Is 
wrong," she says. "B ut I feel like I 
should be up to the family lo pres 
charges, and 1 think that coumelin 
should be made available withoi 
having to have It reported o t have t 
press charges "

From the ordeal, L.D. has sa 
voged some hope for the future. He 
house furnished, she wants to cam 
|lvlng by babysitting there.

She also hopes people' will flgfc 
the system that she feels doomed fit" 
husband. If she can sell her land, sb 
wants (o mount a petition drive op.

fi»rsunde legislators to  change tl 
bw s . She has already met with son 

Mot-Su leg is la to rs  to  plead h 
cause.

But for L.D.. whose three chlldr 
will be grown when their father 
released from prison, the over.' 
lesson has been plain.



Prosecutors don’t want child rape law softened
AMOdtlCd PrM ,£)

Attorney General Hal Brown's 
statem ents that he m ay seek leg­
islation to reduce jail term s for 

v> . , first-time child sex  offenders 
have infuriated

Brown assum ed the state’s 
top law enforcement job after a 
stint as a prosecutor followed by 
a decade as a defense attorney. 

u  He used the word ‘‘hysteria" to 
prosecutors in y describe the mentality of som e

• - V j  the Anchorage district attorney’s  i5, police and prosecutors handling 
i  l o  'office. child sex  crim es

Brown said Friday he may  
"C^-'seek a new law to change the 

eight-year sentence now re- 
J; j j - t  quired for first-degree sexual as- 

t sauJt of a child. The charge re- J* 
quires penetration.

^  ‘‘There are degrees of serious-1 !
I • £ .  n ess within the offense,” B row n: f mandatory sentencing for som e  
} — -.said. “I am  a firm believer in the crim es, such people, frequently 
7 : ^general principle that the penalty received suspended sentences, 

‘̂ should be tailored to fit the o f - h e  said. ,,v. ;>
l i e n s e  and the person.’?;,,*. . -v. -i “W e. are resolute,**^ saidy S A A '.i& i A / .' • v- * , »;■

But Anchorage District Attor­
ney Victor Krumm said he dis­
agrees with his boss.

‘‘Anyone who penetrates any 
child deserves to go to jail for 
eight years or more,” he said. 
Prior to state’s  adoption of

I

Krumm said. "What that eight- Dan Hickey, the state cl 
year sentence does is give her prosecutor leaving his job at 
time to grow up to an age where end of the month after b 
she can defend herself,” ho said, k fired by Brown, said he stro 

Under the state’s presumptive) opposes abolishing the presi I 
sentencing law, the eight-year] tive sentence. I
jail term  is automatic in the av -| . However, Hickey said, he 
erage case, but a judge can re-* in the past proposed creatu 
duce the sentence to four years if new category for first-offen 
he finds mitigating factors or in-? charged with digital penetrcj 
crease the term if the case  in-.v only, which would carry a 
eludes aggravating factors. $ year mandated sentence.

Brown said changes in the lawV “I’m talking about nuan| 
could include simply reducing- further refinement of the 

About 20 percent of the cases ; ■ the eight years now required, or] tern, not scrapping the presi I 
now handled by K nim m ’s office broadening th e  number of m iti-/ tive sentence,” said Hickey, | 
are child sex  abuse cases, most ^  gafing factors that judges are al-g-: authored the presumptive 
of them incest. * r#  ,.&£.■*_ ■ * | lowed to consider when deciding^: tencing law.

The average victim  1 is ,? b e-i# ;whether to give a first-offender a |^ j^  ie|«p -
tween 7 a n d .1 0 : years of; a g e ,^ le s s e r te r m . -Jif&S YAU33b-($Vb

Krum m .-"W e are determined. 
We are not hysterical. The one 
thing we know about people who 
rape children is that they are re­
cidivists. They rape many chil­
dren many times."

D efense attorneys and som e ■ 
state social workers have argued 
that sex  offenders, particularly 
in cases of incest involving the. 
father, have a treatable sickness 
that cannot be effectively  
treated by locking offenders up 
for long term s in prison.

—
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P r e s u m p t i v e  s e n t e n c i n g  i s  A l a s k a ’s a n s w e r  to s t a n d a r d­

i z i n g  t e r m s .  U n d e r  p r e s u m p t i v e  s e n t e n c i n g ,  t h e  L e g i s l a t u r e  

m a n d a t e s  a  s p e c i f i c  t e r m  o f  i m p r i s o n m e n t  w h i c h  is ’’p r e s u m e d "  

a p p r o p r i a t e  f o r  t h e  a v e r a g e  o f f e n d e r .

T h e  p r o b l e m  w i t h  t h i s  l a w  i s  t h a t  t h e r e  i s  n o  " a v e r a g e "  

o f f e n d e r .  E v e r y  c r i m e  i s  c o m m i t t e d  b y  a  d i f f e r e n t  i n d i v i d u a l  

u n d e r  a  v a r i e t y  o f  c i r c u m s t a n c e s  w i t h  i t s  o w n  u n i q u e  s e t  o f  

a g g r a v a t i n g  o r  m i t i g a t i n g  f a c t o r s .

P r e s u m p t i v e  s e n t e n c i n g  a s  a  s o l u t i o n  f o r  s t o p p i n g  a n d  

p r e v e n t i n g  t h e  r e o c c u r e n c e  o f  c r i m e  i s  e s p e c i a l l y  f a l l i a b l e  

f o r  f i r s t  t i m e  o f f e n d e r s .  A l t h o u g h  t h e r e  i s  a p e r c e n t a g e  o f  

c h r o n i c  r e p e a t  o f f e n d e r s .  M o s t  f i r s t  t i m e  o f f e n d e r s  d o  l e a r n  

t h e i r  l e s s o n  a n d  d o  n o t  b e c o m e  r e p e a t  o f f e n d e r s .

B e c a u s e  o f  t h e  l o n g  m a n d a t o r y  s e n t e n c e s ,  o f f e n d e r s  a r e  

r e l u c t a n t  to p l e a d  g u i l t y  e v e n  w h e n  t h e y  f e e l  r e m o r s e .  L i k e­

w i s e ,  f a m i l y  m e m b e r s  a n d  f r i e n d s  h e s i t a t e  to r e p o r t  s o m e  

c r i m e s  a n d  t e s t i f y  b e c a u s e  t h e y  d o  n o t  w a n t  t o  s e e  s o m e o n e  

t h e y  c a r e  a b o u t  r e c e i v e  a  l o n g  p r i s o n  s e n t e n c e .

J u d g e s  h a v e  l o s t  t h e i r  o r i g i n a l  c o n s t i t u t i o n a l  p o w e r  to 

" j u d g e " .  A f t e r  a  p e r s o n  h a s  b e e n  a r r e s t e d  a n d  f o u n d  guilty,, 

t h e  j u d g e  h a s  l o s t  t h e  r i g h t  t o  w e i g h  t h e  f a c t s  i n  t h i s  s p e­

c i f i c  c a s e  a n d  d e t e r m i n e  a n  a p p r o p r i a t e  s e n t e n c e .  T h e  A l a s k a  

L e g i s l a t u r e  h a s  a l r e a d y  p r e d e t e r m i n e d  w h a t  t h e  " a v e r a g e "  o f f­

e n d e r  d e s e r v e s .



A f t e r  t h e  o f f e n d e r  h a s  b e e n  s e n t e n c e d ,  t h e r e  i s  n o  i n­

c e n t i v e  f o r  r e h a b i l i t a t i o n .  H e  k n o w s  h e  w i l l  be r e l e a s e d  i n  

a c e r t a i n  n u m b e r  o f  y e a r s  n o  m a t t e r  whs.t h i s  b e h a v i o r  o r  

a t t i t u d e  i n  p r i s o n  is. A  p e r s o n  w i t h  n o  n a t u r a l  d e s i r e  to 

c h a n g e  w i l l  n o t  e n r o l l  i n  a  s e l f  h e l p  p r o g r a m ,  c o u n s e l i n g ,  

p r i s o n  i n d u s t r y ,  et c .  H e  k n o w s  u e  c a n  " f l a t  t i m e "  w i t h  n o  

i n t e n t i o n  o f  c h a n g i n g  a n d  s t i l l  b e  r e l e a s e d  a t  a  g i v e n  d a t e .

H e  w i l l  r e t u r n  t o  s o c i e t y  w i t h  n o  e f f o r t  m a d e  to c h a n g e  h i s  

l i f e  s t y l e .

T h e  g r e a t e s t  i n j u s t i c e  i s  d e a l t  t o  t h o s e  w h o  s e e  t h e  

e r r o r  o f  t h e i r  w a y s  a n d  w a n t  to c h a n g e .  T h e y  a r e  g i v e n  l o n g  

p r i s o n  t e r m s ,  t h e  s a m e  a s  t h o s e  w h o  w o n ' t  c h a n g e .  T h e y  u s ­

u a l l y  a r e  s e p a r a t e d  b y  g r e a t  d i s t a n c e s  f r o m  t h e i r  f a m i l i e s .

A s  a  r e s u l t  t h e  l i v e s  o f  t h e  f a m i l y  m e m b e r s  a r e  d e s t r o y e d  

b y  t h e  v e r y  s y s t e m  t h a t  w a s  s e t  u p  t o  p r o t e c t  the m .  T h e  s t a t e  

o f t e n  e n d s  u p  s u p p o r t i n g  t h e m  f i n a n c i a l l y ,  b u t  t h e  e m o t i o n a l  

d a m a g e  i s  i r r e p a r a b l e .

W h e n  t h e i n c a r c e r a t e d  a s k  f o r  c o u n s e l i n g  h e l p ,  t h e y  a r e  

t o l d  t h e y  c a n ' t  r e c e i v e  a n y  b e c a u s e  t h e y  h a v e  so m u c h  t i m e  

to s e r v e  t h a t  i t  i s  a  w a s t e  o f  t i m e .  T h e y  k n o w  t h a t  a l l  t h e  

t i m e s  t h e y  a v o i d  f i g h t s  w i t h  " b u l l y "  i n m a t e s ,  a n y  s e l f  h e l p  

g r o u p s  t h e y  j o in, a n y  c o u n s e l i n g  s e s s i o n s ,  w o r k  o r  e d u c a t i o n  

p r o g r a m s  t h e y  p a r t i c i p a t e  i n  w i l l  n o t  h e l p  t h e m  b e  r e l e a s e d  

o n e  d a y  s o o n e r .

A  p e r s o n  w h o  h a s  l e a d  a  p r o d u c t i v e  l i f e  i n  s o c i e t y  f o r  

y e a r s  a n d  t h e n  c o m m i t s  a  c r i m e  f o r  t h e  f i r s t  t i m e  d o e s  n o t  

n e e d  6 - 1 0  y e a r s  i n  p r i s o n  to s e e  t h e  e r r o r  o f  h i s  w a y s .  L o n g  

p r i s o n  t e r m s  a r e  c o u n t e r p r o d u c t i v e .  O f f e n d e r s  b e c o m e  so d i s­

c o u r a g e d  t h e y  l o s e  a l l  i n c e n t i v e  to t r y  t o  r e b u i l d  t h e i r  l i v e s .  

I n s t e a d  o f  u s i n g  t h e i r  t i m e  i n  p r i s o n  to b e t t e r  p r e p a r e  t h e m­

s e l v e s  f o r  l i f e  o n c e  t h e y  a r e  r e l e a s e d  t h e y  b e c o m e  c o m p l e t e l y  

e n g u l f e d  i n  h e l p l e s s n e s s  o r  b i t t e r n e s s .



The presumptive sen tenc ing law f o r  f i r s t  time offenders  
should be repea led  r e t r o a c t i v e l y .  F i r s t  time offenders  should 
be given open sentences where t h e i r  p rogress  could be r o u t i n e ­
l y  reveiwed. Inmates should have monthly eva lu a t ion  s e s s ion s  
w ith  l o c a l  c o r r e c t io n s  personnel where t h e i r  d a i l y  a t t i t u d e s  
and progress  could be d iscu ssed .  They then could be r e le a s ed  
under a pa ro le  system when they show s igns of r e h a b i l i t a t i o n .  
The pa ro le  system could oversee them in  a manner t h a t  i s  l e s s  
c o s t l y  than imprisonment. At the same time the o f fender  i s  
g iven h i s  s e l f  d i g n i t y  back and i s  ab le to  be a produc t ive 
p a r t  of s o c ie ty  and support h im se l f  and h i s  family .

There should be an in d iv id u a l  review and re sen tenc ing  of 
every f i r s t  time offender sentenced under the old law.

Inmates should be housed as c lo se  to t h e i r  re s idence  as 
p o s s ib l e .  This i s  a n e c e s s i ty  both to the in c a r c e r a te d  and 
t h e i r  f am i l i e s .  P r iv a t e  in d iv id u a l  counse l ing should be pro­
v ided . More educa t ion and work programs need to be provided .

The presumptive sen tenc ing law needs immediate a t t e n t i o n .  
Everday the p re sen t  law remains i n  e f f e c t ,  i t  adve rse ly  a f f e c t s  
th e  l i v e s  of those sentenced under i t ,  t h e i r  f am i l i e s  and u l t i ­
mate ly s o c ie ty  i t s e l f .
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(907) 688-2219 >
Stir ftouti 3. Box 1239. Old Gltnn Hithway 

Chugiak. Alaska 99567

F e b r u a r y  9, 1 9 8 6
A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V C a p i t a l  B u i l d i n g  
J u n e a u ,  A l a s k a  9 9 8 1 1

A t t n :  T h e  S e n a t o r s  a n d  R e p r e s e n t a t i v e s  o f  the S t a t e  o f  A l a s k a  

L a d i e s  a n d  G e n t l e m e n :

T h a n k  y o u  f o r  y o u r  e f f o r t s  to m a k e  w i s e  d e c i s i o n s  o n  b e h a l f  o f  f i r s t  

t i m e  o f f e n d e r s  w h o  a r e  s e r v i n g  p r e s u m p t i v e  s e n t e n c e s .  Y o u  a r e  l i k e l y  
to k n o w  t h a t  o f t e n  t h e  l o n g e r  a  p r i s o n e r  s p e n d s  i n  c o n f i n e m e n t ,  t h e  
m o r e  a t t a c h e d  he is s u b j e c t  to b e c o m e  to t h e  l i f e s t y l e  - u n i n c u m b e r e d  
b y  the e c o n o m i c s  o f  l i f e  - p e r h a p s  i n  the e n d  to b e c o m e  p r o d u c t s  o f  

o u r  w e l f a r e  p r o g r a m .  I n s t i t u t i o n a l i z a t i o n  is a n  i n s i d i o u s  c o n d i t i o n  
w h i c h  m a y  p e r s i s t  o n c e  a p r i s o n e r  is r e l e a s e d  a f t e r  m a n y  n o r . - p r o d u c t i v e  
y e a r s .

O u r  e n t i r e  s y s t e m  o f  f a i r n e s s  i n  t h i s  c o u n t r y  is s t r u c t u r e d  a r o u n d  
g r a n t i n g  s o m e  l e n i e n c y  to f i r s t  t i m e  o f f e n d e r s .  T h i s  m e t h o d  is i n  
i t s e l f  r e h a b i l i t a t i v e . .

O n e  m o r e  s e r i o u s  c o n s e q u e n c e s  o f  a c r i m i n a l  c o n v i c t i o n  is t h a t  i t  
r e m a i n s  a  p e r m a n e n t  b l e m i s h ,  a n d  a p e r s o n  i s  f o r e v e r  p u n i s h e d  
f o r  h i s / h e r  i n d i s c r e t i o n .  T h e  b e s t  s i t u a t i o n  f o r  b o t h  s o c i e t y  a n d  
t h e  o f f e n d e r  is to i n s u r e  t h a t  c r i m i n a l  b e h a v i o r  is n o t  h a b i t u a l .
W h a t  c a n  h e l p  is t h a t  o u r  s y s t e m  r e t u r n  f e l o n s  to t h e  s t r e e t s  w i t h  
s o m e  i n f a s t r u c t u r e  i n  p l a c e ;  i.e. f r i e n d s ,  f a m i l y ,  a n d  t h e  a b i l i t y  
to r e - e n t e r  t h e  w o r k  f o r c e .

T h e  s e n t e n c i n g  p r a c t i c e s  o f  t h i s  s t a t e  a r e ,  i n  m y  o p i n i o n ,  r e p r e h e n s i b l e  
Y o u  h a v e  c r e a t e d  a  s y s t e m  w h e r e  d i s p o s i t i o n  o f  a  c o n v i c t e d  f e l o n  c o u l d  
a s  w e l l  b e  a c c o m p l i s h e d  u s i n g  a  c o m p u t e r .  T h e  s t a t u e  c l e a r l y  d e c i d e s  
t h e  s e n t e n c e  a p e r s o n  i s  to r e c i e v e .  P e r h a p s  f o r  t h e  h a b i t u a l  o f f e n d e r  
t h i s  is a c c e p t a b l e  b e c a u s e  s o c i e t y  i s  w e a r y  o f  t h e  e f f e c t s  t h e s e  p e o p l e  
i m p o s e  u p o n  t h e i r  i n n o c e n t  p r e y .  A n d  w e  r e a l l y  s e e m  to b e  a t  w i t s  e n d  
t r y i n g  to c o m b a t  t h e  " t o t a l "  p r o b l e m  o f  c r i m i n a l  b e h a v i o r  i n  t h i s  
c o u n t r y .  U n f o r t u n a t e l y  o u r  c o f f e r s  a r e  n o t  so i n e x h a u s t a b l e  t h a t  w e  
c a n  a f f o r d  to s u p p o r t  p r i s o n e r s  w h o m  i t  w o u l d  b e  m o r e  e c o n i m i c a l  to 
m a n a g e  u s i n g  m e t h o d s  o t h e r  t h a n  c o n t a i n m e n t ,  w h e r e  o u r  m o n e y  m u s t  
c a r e  f o r  t h e m  a s  i f  t h e y  w e r e  c o t t l e d  c h i l d r e n .  M a n y  f i r s t  t i m e  
o f f e n d e r s  do n o t  p o s e  a s u s t a i n e d  t h r e a t  to o u r  c o m m u n i t i e s  a n d  p e o p l e .  
W e  a r e  a b l e  to s o r t  o u t  t h e s e  p e o p l e  c o n s i d e r i n g  a l l  f a c t o r s  a t  
s e n t e n c i n g .

S i n c e r e l y ,



LEMON CREEK CORRECTIONAL CENTER
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J U N E A U  A L A S K A  9 9 8 0 2

T h e  a t t a c h e d  l e t t e r  w a s  p l a c e  in o u r  p r i s o n e r  m a i l b o x  for 
f o r w a r d i n g  t o  you. T h i s  l e t t e r  h a s  n o t  b e e n  o p e n e d .  If 
t h e  w r i t e r  r a i s e s  a p r o b l e m  o v e r  w h i c h  t h i s  i n s t i t u t i o n  
h a s  j u r i s d i c t i o n ,  y o u  m ? y  w i s h  t o  w r i t e  to m e  or t h e  D i r e c t o r ,  
D e p a r t m e n t  o f  C o r r e c t i o n s ,  P. 0. B o x  309, J u n e a u ,  A l a s k a  
9 9 8 0 2 .

If t h e  w r i t e r  e n c l o s e s  f o r  f o r w a r d i n g  c o r r e s p o n d e n c e  a d­
d r e s s e d  to a n o t h e r  a d d r e s s e e ,  p l e a s e  r e t u r n  t h e  e n c l o s u r e  
t o  m e  o r  t h e  D i r e c t o r .

S u p e r i n t e n d e n t

L e m o n  C r e e k  C o r r e c t i o n a l  C e n t e r  
( 9 0 7 )  7 8 0 - 4 7 7 7
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Alaska jitate legislature
Senate

Committee on ju d i c i a r y
Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

F O R  I M M E D I A T E  R E L E A S E  
2 / 1 1 / 8 5

F U R T H E R  I N F O R M A T I O N :  
4 6 5 - 3 7 1 7

T h e  H o u s e  a n d  S e n a t e  J u d i c i a r y  C o m m i t t e e s  h a v e  s c h e d u l e d  

a j o i n t  w o r k  s e s s i o n  o n  A l a s k a ' s  m a n d a t o r y  s e n t e n c i n g  

law. T h e  j o i n t  w o r k  s e s s i o n  is s c h e d u l e d  f o r  1: 3 0  p . m . ,  

W e d n e s d a y ,  F e b r u a r y  13 in t h e  B u t r o v i c h .  T h e  p u r p o s e  o f  

t h e  j o i n t  w o r k  s e s s i o n  is t o  p r o v i d e  l a w m a k e r s  t h e  

b r o a d e s t  p o s s i b l e  p e r s p e c t i v e  so t h a t  f u t u r e  a d j u s t m e n t s  

t o  t h e  law, i f  r e q u i r e d ,  w i l l  b e  t h e  m o s t  a p p r o p r i a t e  a n d  

r a t i o n a l  p o s s i b l e .  T h o s e  i n v i t e d  t o  t e s t i f y  i n c l u d e :

R o g e r  E n d e l l ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o r r e c t i o n s

R o b e r t  S u n d b e r g ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  P u b l i c  S a f e t y

D a n  H i c k e y ,  C h i e f  P r o s e c u t o r ,  D e p a r t m e n t  o f  L a w

F r a n c i s  B r e m s o n ,  E x e c u t i v e  D i r e c t o r ,  A l a s k a  J u d i c i a l  C o u n c i l

S a n d r a  B o r b r i d g e ,  O f f i c e  o f  t h e  G o v e r n o r

D a n a  F a b e ,  P u b l i c  D e f e n d e r

B r a n t  M c G e e ,  O f f i c e  o f  P u b l i c  A d v o c a c y

T h e  H o n o r a b l e  A l e x  B r y n e r ,  C h i e f  J u d g e ,  C o u r t  o f  A p p e a l s



J a n u a r y  1 8 ,  1 9 8 5

H r .  J a c k  K l e i n k a u f  
6 4 2  W. 3 4 t h ,  # 3 1 4  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3
D e a r  J a c k :  |

ii
T h a n k s  f o r  y o u r  l e t t e r  w h i c h  j u s t  a r r i v e d  i n  my o f f i c e  
r e g a r d i n g  s t i f f e r  p e n a l i t i e s  f o r  d r u n k  d r i v e r s .  I  a l s o  h a v e  
n o t e d  t h e  a r t i c l e  y o u  e n c l o s e d .

T h e  i s s u e  o f  d r u n k  d r i v i n g  h a s  b e c o m e  a m a j o r  c o n c e r n  f o r  
m an y A l a s k a n s ,  i n c l u d i n g  m y s e l f .  A s  a  l e g i s l a t o r  a n d  
p a r e n t ,  I  a l s o  f e e l  t h a t  s t i f f e t  p e n a l t i e s  a r e  n e e d e d  t o  
d e a l  w i t h  t h e  p r o b l e m  m o r e  e f f e c t i v e l y .  I  b e l i e v e  y o u  w i l l  
b e  i n t e r e s t e d  t o  know  t h a t  I  h a v e  b e e n  a  s t r o n g  a d v o c a t e  f o r  
i m p o s i n g  s t i f f e r  p e n a l t i e s  f o r  t h o s e  c o n v i c t e d  o f  d r u n k  
d r i v i n g ,  a n d  I  w i l l  c o n t i n u e  t o  d o  w h a t  I  c a n  t o  s e e  t h a t  
c o n c e r n s  o f  i n d i v i d u a l s ,  s u c h  a s  y o u r s e l f ,  a r e  a d d r e s s e d .
A s  C h a i r m a n  o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e ,  I ' m  c e r t a i n  
t h i s  i s s u e  w i l l  come b e f o r e  t h e  C o m m i t t e e  f o r  f u r t h e r  
l e g i s l a t i v e  r e v i e w .  I ' m  g l a d  t o  k n o w  y o u  s h a r e  my v i e w s  
o n  t h i s  i m p o r t a n t  t o p i c ,  a n d  y o u  c a n  c o u n t  o n  my s u p p o r t  t o  
s e e  t h a t  f u r t h e r  e f f o r t s  a r e  t a k e n  t o  c u r b  t h e  p r o b l e m  o f  
d r u n k  d r i v e r s .

R o d e y



D e c e m b e r  6 ,  1 9 8 4

S e n a t o r  P a t r i c k  M. R o d e y  
2 3 3 5  L o r d  B a r a n o f f  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

D e a r  S e n a t d ^ ^ o d e y :

T h e  a c c o m p a n y i n g  a r t i c l e  f r o m  t h e  A n c h o r a g e  D a i l y  N e w s  p r o v i d e s  
t h e  i n c e n t i v e  f o r  t h i s  l e t t e r  t o  y o u  as a n  A l a s k a  L e g i s l a t o r .

T h e r e  h a s  b e e n  a g r e a t  d e a l  of e f f o r t  o n  t h e  p a r t  of a l o t  of 
p e o p l e  in t h i s  S t a t e  t o  d o  s o m e t h i n g  a b o u t  t h o s e  w h o  d r i v e  w h i l e  
d r u n k .  I h o p e  y o u  h a v e  r e a d  o f  s o m e  of t h e s e  e f f o r t s .

It s e e m s  t h a t  t h o s e  w h o  a r e  f i n a l l y  c a u g h t  a n d  b r o u g h t  t o  t r i a l  
h a v e  r e c e i v e d  s e n t e n c e s  t h a t  d o  n o t  r e f l e c t  t h e  s e v e r i t y  of t h e  
o f f e n s e ,  e i t h e r  b e c a u s e  of p l e a  b a r g a i n i n g ,  l a c k  of e v i d e n c e  o r  a 

l e n i e n t  J u d g e .  N o t  s o  in t h i s  cas e .

In t h e  B r e w e r  c a s e ,  t h e  J u d g e  w a s  v i s i b l y  u p s e t  b e c a u s e  h e  c o u l d  
n o :  s e n t e n c e  in r e l a t i o n s h i p  t o  t h e  o f f e n s e .  Mr. B r e w e r  w s
s e n t e n c e d  t e n  y e a r s  f o r  ea h of t h e  d e a t h s  h e  c a u s e d  a n d  f i v e  

y e a r s  f o r  a s s a u l t  - a t o t a l  „ t w e n t y - f i v e  y e a r s .

B u t  b e c a u s e  of A l a s k a  Law, t h e s e  s e n t e n c e s  M U S T  r u n  c o n c u r r e n t l y  
r a t h e r  t h a n  c o n s e c u t i v e l y - r e s u l t i n q  in a t e n  y e a r  s e n t e n c e .  T h e  
r e a s o n  g i v e n  b y  t h e  a t t o r n e y  w a s  t h a t  b o t h  of t h e  d e a t h s  a n d  t h e  

i n j u r y  w e r e  c a s u e d  in t h e  s a m e  i n c i d e n t .

Is t h i s  w h a t  t h e  L e g i s l a t u r e  h a d  in m i n d  f o r  " s t i f f e r  p e n a l i t i e s "  
f o r  d r u n k e n  d r i v e r s ?  If s u c h  is t h e  c a s e ,  t h e  m o r a l  of t h e  s t o r y  
is t o  " k i l l  a w h o l e  c a r l o a d  b e c a u s e  t h e y  c a n  g e t  y o u  o n l y  f o r  
o n e ! "

J K / k k n

E n c l o s u r e :  N e w s  a r t i c l e



Man gets 10 
years in auto 
death case

A n c h o r a g e  S u p e r io r  Court 
J u d g e  R a l p h  M oody T u e s d a y  
.said he w is h e d  he could hand 
do w n  a lo n g e r sentence as he g a v e  M ichael B r e w e r  10 y e ars  
in  j a i l  f o r  cau sin g  the deaths 
o f  tw o  people last O ctober 
w h e n  he ran  a red lig h t in d o w n to w n  A n c h o ra g e .

H elen  G a m a n d  and h e r  7- j 
y e a r - o l d  d a u g h t e r ,  M ic h e lle  
G a m a n d ,  died a fter B r e w e r ,  26, ran  a red lig h t at 15th 
A v e n u e  and I  Stre e t,  s tr ik in g  
the c ar  G a m a n d  w a s  driv in g . 
A n o t h e r  d a u g h te r,  C h a rlotte  
G a m a r d ,  w a s  in jured.

M oody s a id  he could not 
attach a le n g th y  p e rio d  of 
p ro b a tio n  to the sentence be­c a u s e  A l a s k a ' s  m a
w n a t tne sentence woi

“ M y ha nd s are t i e d ,”  he 
. said.. M oody said  he w o u ld  

h a ve  p r e f e rr e d  a 20-year sen­
tence, w i t h  10 to se rv e  an d 10 
y e a r s '  p ro b a tio n  so the court could s u p e r v is e  B r e w e r  after 
h is  release.

B r e w e r  had pleaded no con­
test to tw o  counts of m a n ­sla u g h te r  and one count of 
second-degree assault.

Moody handed do w n  10- 
y e a r  sentences on the m a n ­s lau g h ter counts and a five- 
y e a r  sentence on the assault 
charge.

A l l  the sentences run co n ­c u r r e n tly ,  and B r e w e r  w i l i  be 
released w ith o u t p ro b a tio n  or 
parole.

T h e  D is tr ic t  A t t o r n e y  ini-  . t i a lly  charged B r e w e r  w i t h  
tw o  counts of second-degree 
m u r d e r  in  the deaths, then 
reduced the charges on e v i­dence B r e w e r  w a s  not d r i v :ng 
as fast as in v e s tig a to rs  first 
thought.

b l o o d y  considered a p r e ­v io u s  fe lo n y  conviction for 
sellin g 4 ounces o f  m a riju a n a  
in ' 1980 in  de te rm in ing  the 
m an d ated  sentence length.

s e n t e n c in g  s c h e m e



Alaska State Legislature
Senate

Official Business Pouch V

State Capitol

Juneau, Alaska 99811

January 28, 19S5

Rick Go t ta rd i  
P.O. Box 309 
Juneau, Alaska 99802
Dear Mr. Go t ta rd i :

This i s  in  response to your r e cen t  correspondence 
concerning presumptive sen tenc ing laws in  the S ta te  of 
Alaska.

I would like, to be able to o f f e r  you an immediate 
so lu t io n  to your problems, but I am unable to a t  t h i s  time. 
The is sue  of presumptive sen tenc ing i s  of g re a t  concern to 
many l e g i s l a t o r s  and I am sure the i s su e  w i l l  be d iscussed 
a t  some po in t  t h i s  l e g i s l a t i v e  se s s ion .

Please be advised t h a t  I am forwarding copies of your 
l e t t e r  to Senator Rodey, Chairman of the Senate J u d ic i a ry  
Committee, and Rep resen ta t ive  Mike M. M i l l e r ,  Chairman of 
the House J u d ic i a ry  Committee, so t h a t  they may n o t i f y  you 
of any upcoming l e g i s l a t i o n  and hea r ing s .

Senator 
D i s t r i c t  C
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G E O R G IA  D E P A R T M E N T  O F  C O R R E C T IO N S
F lo yd  V e t e r a n s  Memo r i a l  B u i l d i n g  
R oom  756 - Ea s t  T ow e r  
At l an ta .  G e o r g i a  30334

Dav i d  C. E v an s

F eb ru a ry  1 1 , 1986

M .. R o b er t H . Z ie g le r ,  sir .,
S e n a to r
C a p ito l R o o m  111  
B ox V, P o u ch  5 
J u n ea u , A la sk a  99811

A tte n t io n :  M r. G uy Van D orn

D e a r  M r. Van D orn:

Y our in t e r e s t  in  G e o r g ia 's  A lt e r n a t iv e  S e n te n c in g  O p tio n s  e s p e c ia l ly  th e  
S p e c ia l A lt e r n a t iv e  In c a r c e r a t io n  U n it (SA I) i s  a p p r e c ia te d . I am  e n c lo s in g  
so m e  in fo r m a t io n  w h ic h , I h o p e , w ill  p r o v id e  you  w ith  th e  o p e r a t io n a l p e r s p e c ­
t iv e s  o f  th e  p ro g ra m  yo u  d e s ir e .

T h e  S p e c ia l A lt e r n a t iv e  In c a r c e r a t io n  U n it  (S A I)S h ock  In c a r c e r a t io n  i s  fo r  th e  
y o u n g , im p r e s s io n a b le  o f f e n d e r  (a g ed  1 7 -2 5 ) ,  th e  s e n te n c in g  ju d g e  m a y  im p o s e ,  
a s  a  s p e c ia l  c o n d it io n  o f  p r o b a t io n , a  te r m  o f  n in e ty  (90 ) d a y s  t o  b e s e r v e d  in  a  
s p e c ia l  f a c i l i t y  f o r  p r o b a t io n e r s . T h e r e g im e n  a t  th is  u n it o f  a  r e c e n t ly -  
c o n s tr u c te d  s t a t e  in s t i tu t io n  i s  p a t te r n e d  a f t e r  m ilita r y  b o o t  c a m p , w ith  v e r y  
f e w  p r iv i le g e s  and  m a n y  c o n s tr u c t iv e  p h y s ic a l  a c t i v i t i e s .  T he p r o b a tio n e r  h a s  
v e r y  l i t t l e  t im e  f o r  a n y th in g  o th e r  th an  w ork  a c t iv i t y .  I f  h e  d o e s  n o t  a b id e  
b y  th e  r u le s  and  r e g u la t io n s  o f  th e  u n it , h is  p ro b a tio n  m a y  b e  r e v o k e d  and h e  
w ill  e n t e r  th e  g e n e r a l s t a t e  p r ison  p o p u la t io n . If h e  d o e s  m a k e  a c c e p t a b le  
a d ju s tm e n t  to  th e  u n it , h e  m a y  b e  re tu rn ed  t o  r e g u la r  su p e r v is io n  upon r e le a s e  
fro m  th e  p ro g r a m . T h e o v e r a l l  th r u s t  o f  th is  program  is  t o  m a k e  th e  o f f e n d e r  
a w a r e  o f  th e  r e a l i t i e s  o f  p r iso n  l i f e .

T h e  e n c lo s e d  p a c k e t  w ill  p r o v id e  y o u  th e  a r r a y  o f  s e n t e n c in g  a l t e r n a t iv e s  sh o r t  
o f  in c a r c e r a t io n . W hile w e  r e a l iz e  th a t  p r iso n s  m u st e x i s t ,  w e  a ls o  r e c o g n iz e  
th a t  p r iso n s  a r e  b e c o m in g  an  in c r e a s in g ly  s c a r c e  r e s o u r c e  and m u st b e  used  o n ly  
w hen  an o f f e n d e r ' s  c r im e  o r  l i f e s t y l e  p r e c lu d e s  c o m m u n ity  su p e r v is io n .

A f te r  y o u r  r e v ie w  o f  th is  p a c k e t ,  p le a s e  l e t  m e  know  i f  y o u  h a v e  q u e s t io n s  o r  i f  
I m a y  p r o v id e  m o r e  in fo r m a t io n . A g a in , th a n k  you  fo r  y o u r  in t e r e s t  in  G e o r g ia .

C o m m u n ity  S e r v ic e  C o o r d in a to r  
P ro b a tio n  D iv is io n

H S /e s

E n c lo su re

S in c e r e ly ,

Equal Opportunity Employer



42-8-35.1 PROBATIO N 42-8-35.1

lec ted  fo r  ih e  p u rp o s e  o f  r e s t i tu t io n  may 
be used  o n ly  fo r  th a t  p u rp o s e .  1971 Op. 
Alt's G en, No. 71-1812.

W hen  a t r u s t  o f  fu n d s  co l lec ted  p u r s u ­
a n t  to th is  sec t ion  fails  o f  a c c o m p l is h ­
m e n t ,  the  fu n d s  sh o u ld  be  r e tu rn e d  to  the 
p ro b a t io n e r  who is similar to  the g ra n to r  
o f  an  im plied  o r  resu l t in g  trust .  O p .  Att'v 
Gen. No. 71-1812.

But w h ere  n e i t h e r  the  in ten d ed  r e c i p i ­
e n t  n o r  the  p ro b a t io n e r  can  be fo u n d ,  a n d  
the sum  collected p u rs u a n t  to this section 
is quite  small, the  m oney  should  c o n t in u e  
to  be held , since th e  escheat p ro c e d u re  
would con su m e  the  fun d .  1971 O p . A tt 'y  
G en. No. 71-182.

R E S E A R C H  R E F E R E N C E S

A m . J u r .  2d. —  21 Am. J u r .  2d. C rim i­
nal Law. §§ 567-579.
C.j.S. —  2-1 C.J.S.,  C rim ina l Law, 

§§ 1571, 1572, 1618.
ALR. —  Pow er to im pose  sen ten ce  with 

d irec tion  th a t  a f te r  d e f e n d a n t  shall have 
served  p a r t  o f  tim e he be placed on 
p roba tion  fo r  the  r e m a in d e r  o f  te rm . 147 
ALR 656.

P ro p r ie ty  o f  cond it io n ing  p ro ba t ion  or 
su sp en d ed  sen tence  o n  de fen d an t 's  
re f ra in in g  from  political activity, protest,  
o r  the  like, 43  A LR 3d 1022.

W h a t  const itu tes  "go od  behavior"  within 
s ta tu te  o r  jud ic ia l  o r d e r  expresslv  c on d i­
tioning su spension  o r  s e n te n c e  th e reo n .  58 
A LR 3d 1156.

Proprie ty , in im posing  sen tence  fo r  or ig ­
inal o ffense  a f te r  revocation  o f  p robat ion ,  
o f  c o n s id e r in g  acts because  o f  which p ro ­
bation was revoked , 65 A L R 3 d  1100.

P ro p r ie ty  o f  cond it ion  o f  probation  
which req u ire s  d e fe n d a n t  convicted o f  
c r im e o f  violence lo m a k e  rep a ra t io n  to 
in ju red  victim, 79 A L R 3d  976.

Validity o f  re q u i re m e n t  tha t ,  as c o n d i­

tion o f  p roba t ion ,  ind igen t  d e f e n d a n t  
re im bu rse  defen se  costs, 79 A LR 3d 1025.

P ropr ie ty  o f  cond it ion ing  p roba t ion  
up c r .  d e f e n d a n t ’s post ing  o f  bon d  g u a r a n ­
tee ing  com pliance  with te rm s  o f  p roba t ion ,  
7 9 A L R 3 d  10b8.

Validity o f  r e q u i re m e n t  that, as c o n d i ­
tion o f  p roba t ion ,  d e fe n d a n t  subm it to 
w arrant less  searches. 79 A LR3d 1083.

P ropr ie ty  o f  co nd it ion ing  p robation  on  
d e f e n d a n t ’s no t associating with par t icu la r  
person . 99 A L R 3 d  967.

P ropr ie ty  o f  cond it ion ing  probat ion  on  
d e f e n d a n t ’s se rving p art  of p robat ionary  
per iod  in jail o r  prison, 6 A LR 4th  446.

Propr ie ty  o f  req u i rem en t ,  as cond it io n  
o f  p roba t ion ,  th a t  d e f e n d a n t  re f ra in  f ro m  
use  o f  intoxicants, 1 9 A L R 4 th  1251.

Po ver o f  c o u r t  to revoke p robation  for 
acts com m it ted  a f te r  im position o f  s e n ­
tence bu t  p r io r  to co m m e n c em en t o f  p r o ­
bation te rm , 22 A L R 4 th  755.

Propr ie ty  o f  cond it ion ing  probation  on  
d e fe n d a n t 's  n o t  e n te r in g  specified g e o ­
graphica l  a rea . 28 A L R 4th  725.

4 2 -8 -3 5 .1 . “ S p e c ia l a lte r n a t iv e  in c a r c e r a t io n .”

(a) In  addition to any o th e r  term s o r  conditions o f  probation provided 
for u n d e r  this chap te r ,  the  trial ju d g e  may provide  that probationers 
sen tenced  fo r  offenses com m itted  on  o r  a f te r  Jan u ary  1, 1984, to a 
period  o f  time o f  no t less than  one year n o r  m ore  than five years on  
p robation  as a cond it ion  o f  probation  m ust satisfactorily complete a 
p ro g ra m  o f  incarceration in a “special alternative incarceration” unit o f  
the d e p a r tm e n t  fo r  a period  o f  90 days from  the time o f  initial 
incarcera tion  in the  unit.

(b) B efore  a c o u r t  can place this condition u p o n  the sentence, an  
initial investigation will be com pleted  by the probation  officer which will

853



42-8-35.1 I'LN'AL INSTITUTIONS 42-8-35.1

indicate that the p ro b a t io n er  is qualified for such trea tm en t  in that  the 
individual docs not a p p e a r  to be physically or mentally hand icapped  in a 
wav that would p reven t him  from  s trenuous  physical activity, that the 
individual has no obvious contagious diseases, that the individual is not 
less than  17 years o f  age n o r  m ore  than  25 years o f  age at the  time of 
sentencing, and that the  d e p a r tm e n t  has g ran ted  provisional approval of 
the  p lacem ent o f  the individual in the “special alternative incarceration" 
unit.

(c) In every case w here  an individual is sen tenced  u n d e r  the  term s o f  
this C ode  section, the  clerk o f  the  sen tencing  court  shall, within live 
w orking  days, mail to the  d e p a r tm e n t  a certified copy o f  the sentence 
a n d  indictm ent, a personal history sta tem ent, an d  an affidavit o f  the 
custodian provided by the sh e r if f  o f  the  county.

(d) T h e  d e p a r tm e n t  will a r ra n g e  with the sh e r i f fs  office in the  county 
o f  incarceration to have the individual delivered to a designated  facilitv 
within a specific da te  not m ore  than  15 days afte r  receipt by the 
d e p a r tm e n t  o f  the docum en ts  p rov ided  by the clerk o f  the court u n d e r  
this C ode section.

(Ci At anv time d u r in g  the individual's incarceration in the  unit, but at 
least five days p r io r  to his expected  date  o f  release, the  d e p a r tm e n t  will 
certify to the trial cou rt  as to w he ther  the individual has satisfactorily 
com ple ted  this condition o f  probation .

(0  U pon  the receipt o f  a satisfactory rep o r t  o f  pe rfo rm ance  in the 
p ro g ra m  from  the d e p a r tm e n t ,  the  trial court shall release the individual 
from  con finem en t  in the  "special alternative incarceration" unit. H ow ­
ever, the  receipt ol an unsatisfactory rep o r t  will be g rounds  for 
revocation o f  the p roba ted  sentence as would any o th e r  violation o f  a 
condition  o r  term  o f  p robation . <Ga. L. 1982. p. 1097, § 1; Code 1981, 
§ 12-8-35.1, enacted bv Ga. L. 1982. p. 1097, § 2; Ga. L. 1983, p. 3, 
§ 31; Ga. L. 1984, p. 446, § 1.)

E ffec t ive  d a te .  —  T h is  C o d e  section 
b ecam e  effective N o v e m b e r  I. 1982. (See 
1982 Acts in history line fo r  similar p rov i­
sions given effect b e fo re  N o v e m b e r  I,
1982.)

T h e  1983 a m e n d m e n t ,  effective Ja n u a ry  
25, 1983, p a r t  o f  an  Act lo  co rrec t  e r ro rs  
a n d  omissions in th e  C ode ,  revised lan ­
g u a g e  in this C o de  section (see also ed ito r 's  
note).

T h e  1984 a m e n d m e n t ,  effective M arch 
14, 1984, in subsection (a), in se r ted  "for

offenses com m it ted  on  o r  a f te r  J an u a ry  1, 
1984," following "p rov id e  tha t  p ro b a ­
tioners  sen tenced" , subs ti tu ted  "90" for 
"180" following “d e p a r tm e n t  fo r  a period 
o f ,  a n d  de le ted  the  fo rm e r  second  sen ­
tence dealing  with e a rn e d  time in 'special 
a lte rnat ive  incarcera t ion ' units; in subsec­
tion (b), substi tu ted  “an initial investigation 
will he co m ple ted  by th e  p roba t ion  officer 
which will indicate"  fo r  " the  ch ie f  p ro b a ­
tion off icer o f  th e  circuit must certify to 
the  sen tenc ing  court" ,  substitu ted  "does
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PROGRAM COST: COMMUNITY CORRECTIONS

Public fear of crime and concern for appropriate punishment is both understandable and legitimate. However, while 
prisons can remain to punish the most violent and repetitive offenders, there does exist a wider range of alternatives which 
can both hold the offender accountable and, often times, offer restitution to the victim. Community-based sanctions can 
offer a far less costly way of both punishing less serious offenders and reducing pressure on our overcrowded prison system. 
By responsibly working with less serious offenders in such community-based programs as regular probation supervision, 
Intensive Probation Supervision, Diversion Centers, and Special Alternative Incarceration, prisons can be reserved for only 

the most violent and repetitive criminals.

Following is a cost comparison of major sentencing options available to the judiciary. The options presented are in 

order of restrictiveness to the offender, and are based on one-year costs for each option:

C O M M U N I T Y - B A S E D  O P T I O N S  

Average Days
of Special 
Supervision X

Per Day 
Cost +

Regular
Supervision —

Yearly
Cost

Basic Probation Supervision: Not Applicable 365 Days X  
72* per day — $263

Intensive Probation Supervision: 240 X $4.50 = $1,080 + 125 X  724 - $1,170

Diversion Center: 120 X $21.75= $2,610 + 245 X  724 - $2,786*

Special Alternative Incarceration: 90 X $30.43= $2,739 + 275 X  724 = 2,937*

* While cost differences between Diversion Center and Special Alternative Incarceration programs appear at first to 
be minimal, it must be pointed out that the 120-day Diversion Center placement results in the offender maintaining 
employment and paying taxes, room and board, fines, restitution, dependent support, medical/dental care, etc. The 90-day 

Special Alternative Incarceration program requires totul confinement at taxpuycr expense.

I N S T I T U T I O N A L  O P T I O N  (1 Y E A R  C O N F I N E M E N T )

365 days X  $30.43 per day (includes capital outlay) = $11,107



/

* Basic Probation Supervision also m a y  include fines, restitution, community service, special conditions, dependent 

support, etc., as specific and additional components of the program.

+ Denotes location of Diversion Facility; however, available for referral from any circuit.



BASIC PROBATION SUPERVISION

1. N u m b e r  of probationers under supervision: 107,712

2. N u m b e r  of field probation officers: 585

3. N u m b e r  of field offices: 109 -
4. Fiscal Year 1984 performance:

Presentence investigations: 9,065

Child Support collected: $23,477,115

Fines collected: $15,402,036

Restitution collected: $3,705,023

Probation Frss collected: $2,491,482

%  Successfully terminating probation: 8 7 %

5 . Per diem cost each offender: $.72

Program Objectives

The primary purpose of probation services is to provide supervision which is 
consistent with the public interest ano safety; to provide quality and timely presentence 
investigations for the courts; and to recognize, plan for, and implement specialized 
programming for identified probation populations.

Basic field probation supervision is the cornerstone for all Probation Division 
activity. Each specialized diversion program (Intensive Probation Supervision, Community 
Service, Diversion Centers, and Special Alternative Incarceration) direct their efforts 
to stabilizing the offender so that he/she may be transferred to regular supervision, and 
then ultimately to successful termination from supervision. Probation and its adjunct 
diversion programs and mechanisms offer the most promising and effective alternative 
to imprisonment through expanding community-based programming.

Probation Adjuncts

A n  externally-validated Classification System for probationers, based on a Needs/ 
Risk Scale of eighteen factors, allows probation staff to readily determine the 
amount of surveillance, degree of treatment need, and frequency of contact 
necessary for effective supervision. The level of supervision can range from one 
contact per month to one each week.

A  Workhour Formula based on the Classification System allows the Probation 
Division to improve supervision by determining m a n p o w e r  needs and caseload 

requirements.

A  probation fee m a y  be imposed by the sentencing judge on a probationer as a 
means to help offset the costs of supervision.

C o m m u n i t y  service m a y  be required to more pointedly impress upon the probationer 

the collective concern of society over his criminal activity.



Restitution and fines m a y  be a component in basic probation supervision or any 

of its specialized programs.

Special Conditions of Probation m a y  be imposed to restrict the probationer’s 
freedoms, to limit movement, or to require attainment of additional rehabilitative 

sendees to the offender.

A  "split-sentence" m a y  be imposed upon an offender who, in the opinion of the 
court, needs both a prison experience and community supervision upon release.

The services being provided, enhanced, and expanded by the Probation Division 
offer cost-effective alternatives to incarceration. These services can provide meaningful 
supervision while maintaining protection of the public as a primary focus.



INTENSIVE PROBATION SUPERVISION (IPS)

1. N u m b e r  of existing IPS programs: 33

2. Current offender caseload capacity: 990

3. Current annual diversion capability: 1,910 '

4. Program length: 6-12 months

5. Availability: IPS circuits only

6. Per diem cost each offender: $4.50

7. Source of program finding: Probation Fee

Program Objectives

The major thrust of the IPS program is that of addressing prison overcrowding by 
offering a sentencing option that entails highlv-structuied, rigidly-monitored supervision. 
The program utilizes a team of two (2) probation employees supervising a caseload of no 
more than twenty-five (25) probationers, thus ensuring the capability of near-daily contact 
with the probationer and surveillance of his/her activities.

Program Elements

L  Weekly staff/probalioner contacts range from m i n i m u m  of five in initial phase

(3 months) to twice per week in final phase (6-12 months).

2. Employment given highest priority.

3. M i n i m u m  of 132 hours community service required.

4. Mandatory curfew.

5. Weekly check of local arrest records.

6. IPS probationers entered on statewide computer network.

7. Travel outside county of residence not allowed without prior approval.

8. L a w  enforcement requested to help monitor activities.

9. Routine drug/alcohol screen.

Program Eligibility

Must be identified as an offender w h o  is being diverted from the state prison system. 

Should present no unacceptable risk to the safety and security of the community. 

Offense must not carry mandatory prison sentence.

T e r m  of court on current sentence of incarceration must not be expired.

Offender’s sentence must not be under appeal.



DIVERSION CENTERS

1. N u m b e r  of existing centers: 14

2. Additional planned centers: 3

3. Current center offender capacity: 600

4. Current annual diversion capability: 1,800

5. Average days in program: 120

6. Availability: Statewide referral

7. Per diem cost each offender: $21.75

Program Objectives

The Diversion Center program plays a role in helping to address this state's issue 
of prison overcrowding. This short-term residential program allows the sentencing 
judge to impose a harsher sentence than "street" probation, yet not so harsh us 
incarceration. The Diversion Center program also permits offenders the opportunity 
to stabilize their lives through Center educational, counseling, und socialization programs.

Program Elements

All Diversion Center residents are;

1. Under the supervision of Center staff, including 24 hour-a-day supervision by 

Correctional staff.

2. Required to be employed on a full-time basis, with all earnings turned in to Business 

Office personnel for disbursement for room and board; court-ordered fines, 
restitution and fees; dependent's support; medical/dental expense \ and other 

financial obligations

3. Required to participate in counseling, educational, and life skills programs as 

d e e m e d  necessary.

4. Required to complete a m i n i m u m  of 30 - 50 hours of community service work.

5. Screened for alcohol/drug abuse.

6. Allowed iu leave Center groimds only for work, counseling, education, or other

approved destinations.

7. Returned to regular probation supervision upon successful completion of the 

Diversion Center program.

Program Eligibility

The prospective Diversion Center referral should be:

1. Aged 17 or older.



Convicted of a property crine not involving use of a weapon, act of violence, 
or sex-related.

In suitable health, capable of maintaining full-time employment.

A n  offender who is not a chronic drug/alcohol abuser.



S P E C I A L  A L T E R N A T I V E  I N C A R C E R A T I O N  (SAI) P R O G R A M

1. Location of program; Dodge Correctional Institution
2. Current capacity; 100
3. Current annual diversion capability: 400
4. Availability: Statewide referral for selected

felons
5. Length of program: 90 days
6. Per diem cost each offender: $30.43

Program Objectives

The overall purpose of the SAI program is to offer the courts an alternative to 
long-term incarceration and serve as a rehabilitative mechanism by combining an initial 
ninety (90) day period of confinement with probation supervision following the brief 
prison experience. The program addresses the needs of the sentencing judge faced with 
a young, impressionable offender who does not need long-term incarceration, but needs 
a short period of confinement to experience the harsh realities of prison life.

Program Elements

1. Program participants separated from general inmate population; supervised by 
specially-trained correctional staff.

2. Activities patterned after that of military basic training; little idle or discretionary 

time.

3. Work and constructive physical activity stressed as the major part of the program 

experience.

4. Successful program participation results in release at the end of ninety (90) days; 
with transfer to regular probation supervision.

5. Failure to comply with program requirements results in request for revocation, 
with possibility of sentence of probation being revoked.

Program Eligibility

To be eligible for program inclusion, the offender must;

Be male

Be not less than 17 nor morv trnui 25 years of age

Have no previous incarceration in an adult penal institution



Be convicted of a felony

Ha v e  no physical limitation which would exclude labor requiring strenuous physical 
activity J

H a v e  no mental disorder or retardation which would prevent him from strenuous 
physical activity



COMMUNITY SERVICE

1 . N u m b e r  of probationers performing community 6,790

service (past fiscal year): .

2. N u m b e r  of hours served by probationers: 954,126

3. Approximate labor value for community service 
work performed in communities (calculated
at m i nimum w a g e  of $3.35 per hour): $3,196,322

Note: Figures do not include residents at diversion 

centers hours.

Program Objective

Community service programs promote a work ethic approach to punishment and 
establish accountability for criminal acts. Work Derformed by offenders benefit the 
community in needed areas of service in a cost-effective manner. One of the primary 
goals of community service, as a punishment option, is to deter criminal behavior. It 
is a highly visable program which fosters citizen nnd agency involvement in the criminal 
justice process and decreases the use of incarceration in a relatively inexpensive manner.

Program Information

By Legislative definition, community service is "uncompensated work by an offender 
with an agency for the benefit of the community pursuant to an order by a court as a 

condition of probation."

A  number of community service programs now exist in Georgia. Generally, they 
have been limited in scope to certain judicial circuits and coordinated by the local 
probation staff. The Legislative Acts (Ga. Code 42-8-70 and DUI Leg. Ga. Code 40-6-39) 
provides community service as a sentencing option and is predicted to increase drastically 
the Probation Division's work load. Ten (10) Community Service Coordinators were funded 
in FY'86 to coordinate community service in ten (10) circuits which have experienced the 
most impact of this legislation. Through a coordinated effort, the probation staff is 
working to implement an effective and efficient expansion of community service pro­
grams throughout the State. Technical assistance will be provided to counties or cities 

developing community service upon request.

Program Eligibility

The Probation Division's administration of community service programs will be 
limited to offenders who receive probated sentences from those courts that are served 
by the statewide probation system (Ga. Code Section 42-8-34 and 42-8-39). Community 
service is imposed by the court as a part of the sentence as a condition of probation.



The Probation Division will administer intake, placement, general counseling, 
follow-up, and monitoring of the offender's compliance of court-ordered community 
service hours. In addition, appropriate agencies will be identified and screened for 
possible community service worksites. Necessary data will be collected for program 

evaluation purposes.

The procedures for managing community service programs can be outlined as 

follows: . ;

Conduct investigations to determine offender placement suitability.

Contact appropriate local court approved agencies.

Initiate appropriate documentation for the court in sentencing, revocation or

release of probationer performing community service.

Establish record keeping and reporting procedures with agencies.

Serve as a liaison between agencies and probationers in areas of controversy.

Monitor and follow-up of probationer's performance.



PR ET RI AL D I V E R S I O N A N T E R V E N T I Q N

L  Diversion programs operate under a wide 
variety of legal or administrative authority.

1/3 of all Diversion programs in the 
United States are administered by 
the Prosecutor’s Office.

1/4 (or 27%) are court programs under 
administration of probation agencies.

Others fall in public agencies or private 
non-profit.

2. N u m b e r  of Pretrial Diversion programs in Georgia: 10

1____________________________________________________________________________________________

Program Objectives

Pretrial diversion programs are designed to restore victim's loss through payment 
of restitution. The diversion program is designed to reduce present criminal activities 
and deter future criminal involvement of selected offenders by providing them 

opportunities to affect such changes.

General Objectives

T o  provide the criminal justice system with an alternative to the traditional methods 

of processing selected non-violent, non-aggressive offenders.

T o  reduce the population of the jail by providing a uechanism for the more efficient 

processing of priority cases.

T o  provide first offenders opportunities to avoid the consequences of criminal 

conviction and criminal record.

Program Information

Legislation (HB-1101) passed by the 1984 General Assembly authorized the 
Department of Offender Rehabilitation to establish and operate pretrial release and 
pretrial diversion programs as rehabilitative measures for persons charged with 
misdemeanors and felonies with the approval of local court officials.

A limited number of programs are coordinated by the Probation Division due to 
the lack of staff and resources. General guidelines for developing and govei ning pretrial 
programs established and operated by the Department of Offender Rehabilitation are 
still in the developmental stages and will require the approval of the Board of Offender 

Rehabilitation upon completion.



In addition, a number of pretrial programs are operational through the Correctional 
Services Division of the Georgia Department of Labor.

Program Eligibility

Some programs require the defense attorney petition the court for a case to be 
considered for pretrial diversion. Other program participants are selected by the District 
Attorney or Solicitor. The staffing and organization of programs varies because of 
variations in communities, in availability of local resources, funds and structure of 
existing criminal justice systems.

Program general requirements consist of:

Volunteer to participate and approval of District Attorney or Solicitor.

Be at least 17 years of age.

Agree in writing to waive right to speedy trial.

Enter a contractual agreement which outlines restitution required, court cost, 
supervision requirements for specific time.

A s  a rule, only offenders with no prior conviction will be eligible for program 
participation.

Case must be prosecutable.



PRETRIAL RELEASE

L Release programs operate under a variety 
of legal or administrative authority.

2. N u m b e r  of programs operating in Georgia: 6
3. Program authority: h .b ; h o i

4. N u m b e r  of programs in United States:
(More than 1/4 of all programs are administered 
by probation departments.)

400

Program Objectives

Pretrial release programs have been in existence in this country for over 15 years. 
Though release programs have undergone considerable changes during this time, and 
indeed no two programs are exactly alike, the basic function of all pretrial release 
programs remains the same. This function is to provide a viable alternative to the 
traditional bail system; one which does not discriminate against indigent offenders, 
but bases the release decision on verified community stability and prior criminal behavior. 
Release programs operate under the hypothesis that the forfeiture of a sum of money 
has been highly over-rated as a deterrent to flight, and that the offender's personal 
ties to the community may be the real guarantee of his appearance for trial. Therefore, 
the goals of most pretrial programs are to:

Establish a more effective and less discriminatory system of bail.

Bring the pretrial functions under the control of the court.

Relieve jail overcrowding, thereby saving m o n e y  in jail expenses and maintenance
of pretrial detainees.

The responsibilities of a pretrial program is to gather and submit to the court 
verified data on jailed offenders for judicial review in order to determine release 
eligibility.

Program Elements

The purpose of bail as recognized by the law is to insure that the accused will 
return to court for trial. Under the traditional bail system, the arrested person has 
three options to procure his release from custody prior to his trial; post a property bond, 
a cash bond, or a commercial bond. All these methods require financial resources. The 
traditional system is ineffective because it is not directly related to the basic reliability 
of the accused to appear in court.

A  pretrial release program is beneficial to:

Court - relieves jail overcrowding and provides more efficient case flow
management.

Individual offender - return to job.

C o m m u n i t y  - tax savings.
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Other benefits of the program cannot be measured quantitatively, but are 
nevertheless real and very important, such as the prevention of embitterment that may 
lead a first offender into a more anti-social attitude and more crime.

General Procedures

Interview and initial screening 

Verification of data 

Recommendation

Establish release conditions:
a. regular reporting

b. notification of changes in personal status, employment, residence, etc. 

Apprehension - failure to comply with courts conditions

Program Authority

Local court rule.

Legislation (HB 1101) passed by the 1984 General Assembly authorized the 
Department of Offender Rehabilitation to establish and operate pretrial release 
and pretrial diversion programs as rehabilitative measures for persons charged 
with misdemeanors and felonies with the approval of local court officials.



GEORGIA DEPARTMENT OF CORRECTIONS
Floyd Veterans Memorial Building 
Room 756 - East Tower 
Atlanta, Georgia 30334

David C. Evans

February II, 1986

Mr. Robert H. Ziegler, Sr.
Senator
Capitol R o om 111 
Box V, Pouch 5 
Juneau, Alaska 99811

Attention: Mr. Guy Van Dorn

Dear Mr. Van Dorn:

Your interest in Georgia Alternative Sentencing Options especially 
the Special Alternative Incarceration Unit (SAI) is appreciated. I a m  
enclosing some information which, I hope, will provide you with the 
operational perspectives of the program you desire.

The Special Alternative Incarceration Unit (SAI) Shock Incarceration 
is for the young, impressionable offender (aged 17-25), the sentencing 
judge may impose, as a special condition of probation, a term of ninety 
(90) days to be served in a special facility for probationers. The regimen 
at this unit of a recently-constructed state institution is patterned 
after military boot camp, with very few privileges and many constructive 
physical activities. The probationer has very little time for anything 
other than work activity. If he does not abide by the rules and 
regulations of the unit, his probation may be revoked and he will enter 
the general state prison population. If he does make acceptable 
adjustment to the unit, he may be returned to regular supervision upon 
release from the program. The overall thrust of this program is to 
make the offender aware of the realities of prison life.

The enclosed packet will provide you the array of sentencing alternatives 
short of incarceration. While we realize that prisons must exist, we 
also recognize that prisons are becoming an increasingly scarce resource 
and must be used only when an offender's crime or lifestyle precludes 

community supervision.

After your review of this packet, please let m e  know if you have 
questions or if I may provide more information. Again, thank you 

for your interest in Georgia.

Sincerely,

Helen Scholcs
Community Service Coordinator 
Probation Division

IIS:hem

Enclosure

Vlnce. Tallin  Equal Opportunity Employer -



Patrick Rodey 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear Mr. Rodey,

In this letter I 
Presumptive Law; as it directly affects the people convicted 
under it.

This law, as it affects the convicted offender, forces the 
court system to impose a greater mandatory presumptive sentence 
on the first offender. Or because of a prior felony does not 
allow the sentencing court to take into account the nature of the 
prior offense in second offender cases.

In essence tihe very nature of the presumptive law prohibits 
the sentencing judge from invoking any judicial discretion, which 
might reduce the impact of the sentence, when the sentence is 
clearly unjust. This actually negates any consideration of 
factors that might have been able to come into play.

Initially, the idea of presumptive sentencing was proposed 
for repeat offenders. Many people are of the opinion that repeat 
offenders are not being given adequate sentences. Then the 
legislature took the idea of presumptive law and applied it to 
first time offenders, the results were clearly mistaken. People 
are being given long term jail sentences that simply are not 
justified. (Under Chaney, the case which sets out criteria used 
by judges to set jail terms, that criteria includes the need to 
reaffirm societal norms, condemnation of anti-social behavior and 
evaluation of the likelihood of a defendants rehabilitation.)

The presumptive law does not allow a person access to the 
court system for sentence modification or reduction in any form. 
The law does not take into account any rehabi1itation that may 
take place; in fact by its very presence, rehabilitation is not 
only hampered but almost removed from reality. This is done 
through the removal of incentives for reform. It doesn't matter 
how good you are or how much you change, you still have no hope 
for parole or sentence reduction. They are strictly disallowed 
for those convicted under presumptive statutes.

With hope gone the inmate has little or no reason to change 
or to better himself. In fact, many inmates no longer care about 
rehabiIitation because it just doesn't matter what they do.

In summary, I strongly support HOUSE BILL NO. 554 as 
written, and urge the swift passage of the BILL.

Si ncerely,

Michael W. Brewer

1 Qy Michael W. Brewer 
yi(J Bldg. 10 Chugach Ave. 

rtf' Kenai, Alaska 99611
lV .

would like to address the issues of
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Mayor: Juanita Helms

M a r c h  .10, 1 9 8 6

H o n o r a b l e  D o n  C l o c k s i n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  ( M a i l  S t o p  3100)
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  C l o c k s i n :

T h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  h a s  r e v i e w e d  H B  5 5 4 ,  w h i c h  
a d d r e s s e s  p r e s u m p t i v e  s e n t e n c i n g  f o r  c e r t a i n  f e l o n y  c r i m e s .  W e  

r e c o g n i z e  t h e  n e e d  f o r  a m e a n s  t o  r e d u c e  o v e r c r o w d i n g  t h e  s t a t e  

j a i l s .  H o w e v e r ,  t o  b e  a c c e p c a b l e ,  a n y  r e d u c t i o n  i n  p r e s u m p t i v e  
j a i l  t e r m s  s h o u l d  b e  r e p l a c e d  w i t h  a s u i t a b l e  a l t e r n a t e  s e n t e n c e .  
W e  h a v e  i n v e s t i g a t e d  o n e  a l t e r n a t i v e  t h a t  m a y  b e  s u i t a b l e  f o r  
s o m e  o f f e n s e s ,  d e s c r i b e d  in t h e  a t t a c h e d  p r o g r a m  o u t l i n e .  T h e  
c o n c e p t  o f  C o m m u n i t y  W o r k  S e r v i c e  h a s  r e c e i v e d  s u p p o r t  f r o m  t h e  
F a i r b a n k s  C i t y  C o u n c i l ,  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  
A s s e m b l y ,  a n d  t h e  G r e a t e r  F a i r b a n k s  C h a m b e r  o f  C o m m e r c e  B o a r d  o f  

D i r e c t o r s  a s  s h o w n  in t h e  a t t a c h e d  r e s o l u t i o n s .

W h i l e  t h e  p r o g r a m  d e s c r i b e d  i s  a l o c a l l y  r u n  p r o g r a m ,  w e  
s u b s e q u e n t l y  h e l d  d i s c u s s i o n s  w i t h  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  
a n d  t h e  D e p a r t m e n t  o f  L a w ' s  P r e t r i a l  D i v e r s i o n  P r o g r a m ,  a n d  
c u r r e n t l y  f e e l  t h e  b e s t  w a y  t o  i m p l e m e n t  s u c h  a p r o g r a m  is 
t h r o u g h  e x p a n s i o n  o f  t h e  c u r r e n t  P r e t r i a l  D i v e r s i o n  P r o g r a m .
S u c h  a n  e x p a n s i o n  w o u l d  r e q u i r e  a d d i t i o n a l  f u n d i n g  f o r  b o t h  
a d m i n i s t r a t i o n  o f  t h e  p r o g r a m  a n d  f o r  d i r e c t  s u p e r v i s i o n  o f  t h e  
w o r k  p e r f o r m e d .  T h e  d i r e c t  s u p e r v i s i o n  is e s s e n t i a l  t o  t h e  
s u c c e s s  o f  t h i s  t y p e  o f  p r o g r a m ,  a n d  c o u l d  b e  c o n t r a c t e d  t o  a n  
o r g a n i z a t i o n  t o  a v o i d  a d d i n g  p o s i t i o n s  t o  t h e  s t a t e  p a y r o l l .

P.O. Box 1267 Fairbanks, Alaska 9'd707 (907) 452-4761



L e t t e r  to R e p r e s e n t a t i v e  C l o c k s i n  

M a r c h  10, 1 9 8 6  
P a g e  2

In s u m m a r y ,  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  u r g e s  y o u  to 

c o n s i d e r  s u c h  a p r o g r a m  a s  a m e a n s  o f  r e d u c i n g  o v e r c r o w d i n g  in  
t h e  j a i l s  a n d  w o u l d  l e n d  i t s  s u p p o r t  t o  a s u b s t i t u t e  m e a s u r e  
i n c l u d i n g  c o m m u n i t y  w o r k  s e r v i c e  in p l a c e  o f  t h e  r e d u c e d  j a i l  

t e r m .

B o r o u g h  M a y o r

J H s r l f
A t t a c h m e n t s

cc: I n t e r i o r  D e l e g a t i o n
R e p r e s e n t a t i v e  A l b e r t  A d a m s ,  C h a i r m a n ,  H o u s e  F i n a n c e  

C o m m i t t e e
S e n a t o r  J a n  F a i k s ,  C h a i r m a n ,  S e n a t e  F i n a n c e  C o m m i t t e e  
R e p r e s e n t a t i v e  M a x  F. G r u e n b e r g ,  J r . ,  C o - c h a i r m a n ,  H o u s e  

Jiealth, E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  C o m m i t t e e  
.^8^nator P a t r i c k  R o d e y ,  C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
L i n d a  A n d e r s o n ,  L e g i s l a t i v e  L i a i s o n
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