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SB321

The intent of the sponsor in introducing SB321, "An Act including 
magistrates within the jurisdiction of the caunission on judicial 
qualifications" is threefold in nature.

First, as magistrates are not currently under the jurisdiction of the 
Commission on Judicial Qualifications, there is no uniform or central 
authority for cataloging and resolving complaints lodged against these 
judicial officers. At the present time, complaints are forwarded to the 
presiding judge of each judicial district for disposition. The 
supervision of and method of processing complaints against magistrates 
may vary from district to district, essentially creating inequities in 
the system, both for magistrates and the public.

This "due process" inequity is the second reason for the bill's 
introduction. Magistrates deserve a uniform procedure for responding to 
complaints levied against them, as well as a method of safeguards 
against possible arbitrary and capricious acts by presiding judges.

Finally the bill proports to enhance the judicial independence of 
magistrates by providing this separate and distinct forum for airing 
complaints. The Supreme Court has determined, of course, that serving 
at the pleasure of the presiding judge does not impair the independence 
of magistrates to adjudicate cases impartially. (Buckalew v. Hollcway 
604 P. 2d 240 1979)

Without quibbling with the court's decision in this natter, the sponsor 
is convinced that having an independent review and recommendation by the 
Commission will better serve the interests of justice and preserve the 
independence of these judicial officers.



LEG ISLA TIVE  A FFA IR S  A G E N C Y

M E M O R A N D U M  September 24, 1985

SUBJECT: Magistrates

TO: Senator Pat Rodey
Senate J u d i ciary Committee

FROM: Michael F. F o r d / ^
Legislative Counsel

I have enclosed a copy of Buc kalew v. H o l l o w a y , 604 P . 2d 240 
(Alaska 1979). This case held that magistrat es are judges, 
at least regards the re ference in article IV, section 4, of 
the A l a s k a  Constitution. The court also h e l d  that having 
the m a g i s t r a t e  serve at the ple asure of the pre siding judge 
does not violate the constitutional objective of an i n d e p e n­
dent judiciary. The reasons given by the court were that 
the legislature is not b ound by that concept, and that the 
influence of the presiding judge is not a form of political 
patronage. The court did not discuss exactly what due 
process a magistrat e was entitled to, but did indicate that 
a ma gist r a t e  was not w i thout legal recourse, including c o n­
stitutional due process requirements.

The court did not rule on the issue of w h e t h e r  magistrates 
are w i t h i n  the jur isdiction of the Commi ssion on Judicial 
Qualifications, but indicated that assuming that j u r i s d i c­
tion did exist, it w o u l d  not conflict w i t h  the power of 
removal by the presiding judge. I cannot under s t a n d  h o w  a 
m agist r a t e  could be a judge for article VI, section 4, and 
not also be a judge for article IV, section 1U , of the 
Alaska Constitution. However, as the court failed to rule 
on this point, CSSB 321 (Jud) w o u l d  seem to clear up any 
possible confusion over the issue.

M F F :Imb 
M l / 021

E nc losure
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IN THE SENATE BY THE JUDI CIARY COMMITTEE

CS FOR SENATE BILL NO. 321 (Judiciary)

IN THE LEGIS L A T U R E  OF THE STATE OF A L A S K A  

FOURTEEN TH L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act including magis t r a t e s  w i t h i n  the j u r is diction

of the commission on judicial qualifications."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.30.080(2) is amended to read:

(2) "judge" means a justicr- of the supreme court, a judge 

of the court of appeals, a judge of the superior court, [OR] a judge

of the district c o u r t , or a m a g i s t r a t e  who is the subject of an i n v e s­

tigation or p roceeding under sec. 10, art. IV, Co nsti t u t i o n  of the 

State of Al aska ind this chapter.
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LEG ISLATIVE A FFA IRS  A G E N C Y

H  E M O R A N D U M  September 24, 1985

SUBJECT:

TO:

FROM:

Magistrates

Senator Pat Jodey 
Senate Judici ary Committee

Michael F. F o r d / ^  
Legislative Counsel

I have enclosed a copy of Buckalew v. H o l l o w a y , 604 P . 2d 240 
(Alaska 1979). This case held that m agistrates are judges, 
at least regards the reference in article IV, section 4, of 
the A laska Constitution. The court also held that having 
the m agis t r a t e  serve at the pleasure of the presi d i n g  judge 
does not violate the constitutional objective of an i n d e p e n­
dent judiciary. The reasons given by the court were that 
the legislature is not b o u n d  by that concept, and that the 
influence of the presiding judge is not a form of political 
patronage. The court did not discuss exactly what due 
process a m agistrate  was entitled to, but did indicate that 
a m a g i s t r a t e  was not w i thout legal recourse, including c o n­
stitutional due process requirements.

The court did not rule on the issue of w h e t h e r  magistrates 
are w i t h i n  the jurisdiction  of the Commission on Judicial 
Qualifications, but indicated that assuming that j u r i s d i c­
tion did exist, it w o u l d  not conflict w i t h  the power of 
removal by the presiding judge. I cannot un der s t a n d  h o w  a 
ma g i s t r a t e  could be a judge for article VI, section 4, and 
not also be a judge for article IV, section 1U, of the 
A l a s k a  Constitution. However, as che court failed to rule 
on this point, CSSB 321 (Jud) w o u l d  seem to clear up any 
possible confusion over the issue.

M F F :lmb 
M l / 021

Enclosure
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 321 (Judiciary)

IN THE LEGISL A T U R E  OF THE STATE OF ALASKA 

FOURTEENT H L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act including m a g i s t r a t e s  w i t h i n  the j u risdicti on

of t’.ie commission on judic i a l  qualifications."

BE IT ENACTED BY THE LEGIS LATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.30.080(2) is amended to read:

(2) "judge" means a j u s tice of the supreme court, a judge 

of the court of appeals, a judge of the superior court, [OR] a judge

of the district c o u r t , or a m a g i s t r a t e  w h o  is the subject of an i n v e s­

tigation or proceeding u nder sec. 10, art. IV, Const itution of the 

State of A l a s k a  and this chapter.

- 1 - CSSB 32 1( Jud)
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J a n u a r y  1986 /  M A G I S T R A T E S  '

D I S T R I C T / N A M E _________________ W O R K  P H O N E ___________ M A I L I N G  A D D R E S S

F i r s t  J u d i c i a l  D i s t r i c t

J o h n  H o w a r d ,  S r .............  7 8 8 - 3 2 2 9 .
E l i z a b e t h  M. D e n n i s .......  8 2 6 - 3 3 0 6  .
Carl W. H e i n m i l l e r ......... 7 6 6 - 2 8 0 1 .

M a x i n e  L. S a v l a n d ..........  9 4 5 - 3 6 6 8 .
R i c h a r d  N. S i a n g c o ......... 4 6 5 - 3 4 4 4 .
W i l l i a m  L. C h e n e y ...........7 8 5 - 3 6 5 1 .
S u s a n  E. T h o m s e n ...........  2 2 5 - 3 1 9 5  .

K i m b e r l y  D a n i e l s ...........  7 3 5 - 2 2 1 7  .
K a t h l e e n  A. S t e w a r t .......  7 7 2 - 4 4 6 6  .
M a r i l y n  D. H a n s o n ...........7 4 7 - 3 2 9 1 .

J e a n  M. W o r l e y ..............  9 8 3 - 2 3 6 8 .

L i n d a  H a r t s h o r n ..............8 7 4 - 2 3 1 1 .
T e r r e n c e  J. Gal 1a g h e r .... 7 8 4 - 3 2 7 4 .

.Box 123, A n g o o n .......... 9 9 8 2 0 - 0 1 2 3

.Box 164, C r a i g ........... 9 9 9 2 1 - 0 1 6 4

.Box 169, H a i n e s ......... 9 9 8 2 7 - 0 1 6 9

.Box 260 , H o o n a h ........  9 9 8 2 9 - 0 2 6 0

.Box U, J u n e a u ........... 9 9 8 1 1 - 4 1 0 0

.Box 297 , K a k e ............  9 9 8 3 0 - 0 2 9 7

.415 Mai n St. , R o o m  400

K e t c h i k a n .................  9 9 9 0 1 - 6 3 9 9
.Box 36, P e l i c a n ................ 9 9 8 3 2

.Box 1009, P e t e r s b u r g . . 9 9 8 3 3 - 1 0 0 9

.304 La k e  S t . , R o o m  203
S i t k a ...............................9 9 8 3 5

.Box 495 , S k a g w a y ........ 9 9 8 4 0 - 0 4 9 5

.Box 869 , W r a n g e l l ....... 9 9 9 2 9 - 0 8 6 9

.Box 354 , Y a k u t a t ........ 7 9 6 8 9 - 0 3 5 4

P r e s i d i n g  J u d g e  - T h o m a s  E. S c h u l z  
T r a i n i n g  J u d g e  - D u a n e  C r a s k e  
D e p u t y  T r a i n i n g  J u d g e  - L i n d a  H a r t s h o r n  
A d m i n i s t r a t o r  - K r i s t e n  C a r l i s l e

S e c o n d  J u d i c i a l  D i s t r i c t

•2172

■3208
■5216

R e g i n a l d  G a t e s .............. 8 5 2 - 4 8 0 0 . .
( v a c a n t ) ...........................
A n i t a  G r e i s t ................. 475
J a m e s  A. F a r r ................442
(vacant)'....................... 443
( v a c a n t ) ...........................

S t e v e n  T. L i s b o u r n e ,  S r . .368
A b n e r  G o l o g e r g e n ............984
Lori F l e s h m a n ................484
( v a c a n t ) ...........................

L o well V. A n a g i c k  Sr. . . . 6 2 4 - 3 0 1 5 . .

•2912
■6011
■2181

Box 2 7 0 0

Gen. Del 

Box 317, 
Box 100,

B a r r o w ......
. . G a m b e l 1 . .. .
., K i a n a ......

K o t z e b u e . ...
N o m e ..........
N o o r v i  k ......

, P t . Ho p e  .. 
S a v o o n g a  . . ..
S e l a w i  k ......
S h u n g n a k . . . .  

Box 185, U n a l a k l e e t ..

Gen. Del 
Box 111, 
Box 658,

9 9 7 2 3
9 9 7 4 2
9 9 7 4 9
9 9 7 5 2
9 9 7 6 2
9 9 7 6 3  
9 9 7 6 6
9 9 7 6 9
9 9 7 7 0

9 9 6 8 4

- 2 7 0 0
- 0 0 9 3
- 9 9 9 9

- 0 3 1 7
- 0 1 0 0
- 0 1 4 6
- 9 9 9 9
- 0 1 1 1

- 0 6 5 8
9 9 7 7 3
- 0 1 3 5

P r e s i d i n g / T r a i n i n g  J u d g e  - C h a r l e s  R. T u n l e y  
T r a i n i n g  J u d g e  - Paul J o n e s  
D e p u t y  T r a i n i n g  J u d g e  - J a m e s  F a r r  
A d m i n i s t r a t o r  - M i k e  Hall

66



J a n u a r y  1986 M A G I S T R A T E S  ( c o n t i n u e d )

i

\

D I S T R I C T  / N A M E _______________ W O R K  P H O N E  M A I L I N G  A D D R E S S

B e t h e l  A r e a

H e r b  V i e r g u t z ................ 6 7 5 - 4 3 2 5 . . .  Box 136, A n i a k ...........  9 9 5 5 7 - 0 1 3 6
C r a i g  R. M c M a h o n ........... 5 4 3 - 2 2 9 8 . . .  Box 130, B e t h e l .......... 9 9 5 5 9 - 0 1 3 0
D o r o t h y  K a m e r o f f ...........  9 4 9 - 1 7 4 8  ... Box 137, E m m o n a k ........  9 9 5 8 1 - 0 1 3 7
A l i c e  S m i t h ...................8 2 7 - 8 2 2 9 . . .  Box 89, M e k o r y u k ........  9 9 6 3 0 - 0 0 8 9
J o h n  S m i t h ....................  5 5 6 - 8 0 1 5  ... Gen . D e l., Q u i n h a g a k ......... 9 9 6 5 5
D e n i c e  B e a n s ................. 4 3 8 - 2 9 1 2  ... Box 134, St. Ma rys .... 9 9 6 5 8 - 0 1 3 4
D o r o t h y  S u n d o w n - A l d e r . ... 5 5 8 - 5 4 2 7  ... Box 8, S c a m m o n  B a y ............  9 9 6 6 2

P r e s i d i n g  J u d g e  - Jay H o d g e s  
T r a i n i n g  J u d g e  - C h r i s t o p h e r  Z i m m e r m a n  
D e p u t y  T r a i n i n g  J u d g e  - S k i p  S l a t e r  
A d m i n i s t r a t o r  - C h a r l e s  "Mac" G i b s o n

T h i r d  J u d i c i a l  D i s t r i c t

Karl H e i k e r ................... 532-2440 ... Box 8, C o l d  B a y .........  99571-0008
M a r y  J. W e n t w o r t h ..........  4 2 4 - 3 3 7 8 ... Box 696, C o r d o v a .......  99574-0696
G e o f f r e y  C o m f o r t ...........  8 4 2 - 5 2 1 5 . . . Box 209, D i 1 1 i n g h a m ... 99576-0209
S h e l d o n  S. S p r e c k e r ........ 822-3405 ... Box 86, G 1 e n n a 1 1e n .... 99588-0086
(see Dist. Ct. J u d g e ) . . . . 235-8171 ... 3670 L a k e  St., H o m e r ......... 99603
B r i g i t t e  M c B r i d e ............ 2 8 3 - 3 1 1 0 ... 145 M a i n  S t r e e t  L o o p ,  R o o m  106

M a i n  F l o o r ,  K e n a i ..............99611
C h a r l e s  W. S h a w b a c k ........ 246-6151 ... Box 197, K i n g  S a l m o n * . 99613-0197
D e n n i s  N e l s o n   486-5765 ... 202 M a r i n e  Wy , Kodi ak. 99615-1367
Joe O ' C o n n e l l   745-4284 ... 268 E. F i r e w e e d ,

P a l m e r ...................... 99645-0860
G e o r g e  R u k o v i s h n i k o f f  J r . 5 4 6 - 2 3 0 0 / 2 2 2 6 (H o m e ), Box 76,

St. Paul I s l a n d ......... 99660-0076
( v a c a n t ) ....................................... S a n d  P o i n t .........................99661
C h r i s t i n e  K a s h e v a r o f ...... 2 3 4 - 7 6 7 9 ... D r a w e r  H. S e l d o v i a  .... 99663-0257
G e o r g e  P e c k .................  224-3075 ... Box 1929 , S e w a r d .......  99664-1929
G e o r g e  D o z i e r ,  J r .........  581-1266. . .Box 245 , U n a l a s k a .......  99685-0245
(see S u p e r i o r  Ct. J u d g e ) .835-2266 ... Box 127, V a l d e z .......... 99686-0127
C h r i s t o p h e r  S u l l i v a n ......  472-2356 ... Box 606, W h i t t i e r   99693-0606

P r e s i d i n g  J u d g e  - D o u g l a s  S e r d a h e l y  
T r a i n i n g  J u d g e s  - J o h n  B o s s h a r d  III

G l e n  A n d e r s o n  
Rural C o u r t  T r a i n i n g  A s s i s t a n t  - R o s s  R i p l e y  
A d m i n i s t r a t o r  - A l b e r t  Szal

* N a k n e k  C o u r t

67



J a n u a r y  1906

D I S T R I C T / N A M E

D E P U T Y  M A G I S T R A T E S  

W O R K  P H O N E  M A I L I N G  A D D R E S S

4

F i r s t  J u d i c i a l  D i s t r i c t

H e n r i e t t a  K a t o ............ 8 2 6 - 3 3 0 6
Mimi G. G r e g g .............  7 6 6 - 2 8 0 1
M a r g a r e t  H e n d o n ..........  4 6 5 - 2 3 7 9
G e r a l d i n e  B r a n h a m .......  2 2 5 - 3 1 9 5

D a r l e n e  W h i t e t h o r n ...... 7 7 2 - 4 4 6 6
C h a r l o t t e  S w a n b e r g  7 4 7 - 3 2 9 1

Jerri F e r i s ................ 8 7 4 - 2 3 1 1
A n n  L o w e ..................... 8 7 4 - 2 3 1 1

Box 164, C r a i g ............9 9 9 2 1 - 0 1 6 4
Box 120, H a i n e s .......... 9 9 8 2 7 - 0 1 2 0
Box U, J u n e a u ............ 9 9 8 1 1 - 4 1 0 0
4 1 5  Mdi n S t ., R o o m  400

K e t c h i k a n .................. 9 9 9 0 1 - 6 3 9 9
Box 1009, P e t e r s b u r g . . 9 9 8 3 3 - 1 0 0 9
304 L a k e  S t ., R o o m  203
S i t k a ............................... 9 9 8 3 5
Box 869 , W r a n g e l l ......  9 9 9 2 9 - 0 8 6 9
Box 8 6 9  , W r a n g e l l ......  9 9 9 2 9 - 0 8 6 9

S e c o n d  J u d i c i a l  D i s t r i c t

M a y  N. P a n n i c k ...........  4 4 2 - 3 2 0 8 ...... Box 317, K o t z e b u e ......  9 9 7 5 2 - 0 3 1 7
J a n e t  T o b u k ................ 4 4 3 - 5 2 1 6 ...... Box 100, N o m e ............  9 9 7 6 2 - 0 1 0 0

T h i r d  j u dicial D i s t r i c t

G o l d e e n  G o o d f e l l o w   2 6 4 - 0 4 4 0
Ro s s  R i p l e y ................ 2 6 4 - 0 4 5 6
S u s a n  W e l t z ................ 4 2 4 - 7 3 1 2
M a u r e e n  W e n t z .............  8 4 2 - 5 2 1 5
W a v a  S c h l i e s i n g ...........8 2 2 - 3 4 0 5
A n n a  C r e a s e y ..............  2 3 5 - 8 1 7 1
R o b i n  T u r n b u ’l ...........  2 8 3 - 3 1 1 0

S a n d r a  O t t o ................ 2 8 3 - 3 1 1 0

J a c k i e  A l l e n ............... 7 4 5 - 4 2 8 2

J o a n n e  G r a h a m .............  7 4 5 - 4 2 8 2

J a n e t  M o o r e ................ 2 2 4 - 3 0 7 5
M a r y  H a w k i n s ..............  5 8 1 - 1 2 6 6
T r a c e e  S c h n e l l ............ 8 3 5 - 2 2 6 6
P h y l l i s  J o h n s o n ...........8 3 5 - 2 2 6 6

303 K St. , A n c h ......... 9 9 5 0 1 - 2 0 8 3
303 K St. , A n c h ......... 9 9 5 0 1 - 2 0 8 3
Box 696 , C o r d o v a   9 9 5 7 4 - 0 6 9 6

Box 209, D i l l i n g h a m . . . 9 9 5 7 6 - 0 2 0 9  
Box 86, G 1 e n n a l 1e n .... 9 9 5 8 8 - 0 0 8 6
3 6 7 0  L a k e  St., H o m e r ......... 9 9 6 0 3
145 M a i n  S t r e e t  L o o p ,  R o o m  106
K e n a i ..............................  9 9 6 1 1
145 M a i n  S t r e e t  L o o p ,  R o o m  106
K e n a i ............................... 9 9 6 1 1
268 E. F i r e w e e d ,

P a l m e r ...................... 9 9 6 4 5 - 0 8 6 0
268 E. F i r e w e e d ,

P a l m e r ...................... 9 9 6 4 5 - 0 8 6 0
Box 596 , S e w a r d .......... 9 9 6 6 4 - 0 5 9 6
Box 245 . U n a l a s k a ....... 9 9 6 8 5 - 0 2 4 5
Box 127, V a l d e z .........  9 9 6 8 6 - 0 1 2 7
Box 127, V a l d e z .......... 9 9 6 8 6 - 0 1 2 7

F o u r t h  J u d i c i a l  D i s t r i c t

M a r j o r i e  H u n t s m a n . . .
K a y e  K n u t s e n ..........
M a d g e  K e l l e y h o u s e ...

____ 6 8 3 - 2 2 1 3 . . ,
____ 8 3 2 - 5 4 3 0  ..,
. . . 8 8 3 - 5 1 7 1 . . ,

41, H e a l y ......
449 , N e n a n a . . . 
187, T o k ....... .

____ 9 9 7 4 3 - 0 0 4 1
____  9 9 7 6 0 - 0 4 4 9
____ 9 9 7 8 0 - 0 1 8 7
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J a n u a r y  1986

D I S T R I C T / N A M E

M A G I S T R A T E S  ( c o n t i n u e d )

W O R K  P H O N E  M A I L I N G  A D D R E S S

F o u r t h  J u d i c i a l  D i s t r i c t

T r a c y  B l a i s ................... 8 9 5 - 4 2 1 1 .

S k i p  S l a t e r ................... 4 5 2 - 9 2 2 0 .

S h a r o n  C. S m y t h .............  6 6 2 - 2 3 3 6  .
J a m e s  J a c k s o n * * .............  6 5 6 - 1 j 22.

B a r b a r a  M a c f a r l a n e * * * . . . . 6 8 3 - 2 1 3 .
8 3 2 - 5 4 3 0 .

Paul V e r h a g e n ................ 3 6 6 - 7 2 4 3  .
Iris A. L a t h r o p ..............8 8 3 - 5 1 7 1 .

Box 401,

D e l t a  J u n c t i o n ..........  9 9 7 3 7 - 0 4 0 1
604 B a r n e t t e  St., R o o m  221
F a i r b a n k s ................. 9 9 7 0 1 - 4 5 7 7
Box 152, F t . Y u k o n ....... 9 9 7 4 0 - 0 1 5 2

Box 167, G a l e n a .........  9 9 7 4 1 - 0 1 6 7
Box 41, H e a l y ...........  9 9 7 4 3 - 0 0 4 1
Box 449, N e n a n a ......... 9 9 7 6 0 - 0 4 4 9
Box 231, T a n a n a .........  9 9 7 7 7 - 0 2 3 1
Box 187, T o k .............. 9 9 7 8 0 - 0 1 8 7

P r e s i d i n g  J u d g e  - J a y  H o d g e s  
T r a i n i n g  J u d g e  - C h r i s t o p h e r  Z i m m e r m a n  
D e p u t y  T r a i n i n g  J u d g e  - S k i p  S l a t e r  
A d m i n i s t r a t o r  - C h a r l e s  "Mac" G i b s o n

* * J a m e s  J a c k s o n  is the m a g i s t r a t e  for b o t h  G a l e n a  and M c G r a t h .  
* * * B a r b a r a  M a c f a r l a n e  is the m a g i s t r a t e  f o r  b o t h  H e a l y  and N e n a n a .

For a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  m a g i s t r a t e s ,  t h e i r  a d d r e s s e s  
and t e l e p h o n e  n u m b e r s ,  c o n t a c t :  M a g i s t r a t e  S e r v i c e s ,  303 K S t r e e t ,
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 - 2 0 9 9  , (907 ) 2 6 4 - 8 2 3 3  .________________________________

C O R O N E R S / P U B L I C

D. C h a r l e n e  D o r i s ..........  2 6 4 - 0 6 9 0 .
R i c h a r d  N. S i a n g c o ......... 4 6 5 - 3 4 4 4 .
Fr e d  H. S m i t h .     ............ 4 5 2 - 9 2 1 1 .

S u s a n  E. T h o m s e n ............ 2 2 5 - 3 1 9 5 .

C O M M I T T I N G

F A I R B A N K S :  J o h n  H e s s i n ... 4 5 2 - 9 2 3 6 .

A N C H O R A G E :  B r i a n  J o h n s o n  
J a n n a  S t e w a r t  
Ron W i e l k o p o l s k i  

R o y  W i l l i a m s  
E t h a n  W i n d a h l

A n c h o r a g e  c o m m i t t i n g  m a g i s t r a t e s  
c o u r t h o u s e  as f o l l o w s :

D a y t i m e  Duty
M o n d a y - F r i d a y ..............2 6 4 - 0 7 1 5
S a t u r d a y ,  S u n d a y
a n d  H o l i d a y s .......  2 6 4 - 0 4 7 1 / 2 / 3

or 2 6 4 - 0 7 1 5

A D M I N I S T R A T O R S

. . 303 K St. , A n c h .........  9 9 5 0 1 - 2 0 8 3

..Box U, J u n e a u ...........  9 9 8 1 1 - 4 1 0 0

..6 0 4  B a r n e t t e  St., R o o m  202

F a i r b a n k s .................  9 9 7 0 1 - 4 5 7 7
..415 Mai n S t ., R o o m  400

K e t c h i k a n .................  9 9 9 0 1 - 6 3 9 9

M A G I S T R A T E S

604 B a r n e t t e  St., R o o m  107 
F a i r b a n k s .................. 9 9 7 0 1 - 4 5 7 7

303 K S t r e e t
A n c h o r a g e ,  AK 9 9 5 0 1 - 2 0 8 3  
P h o n e :  2 6 4 - 0 7 1 5

vork 1 2 - h o u r  s h i f t s  at the

N i g h t  D u t y
M o n d a y - F r i d a y ............... 2 6 4 - 0 7 1 5
S a t u r d a y ,  S u n d a y

and H o l i d a y s ......... 2 6 4 - 0 4 7 1 / 2 / 3
or 2 6 4 - 0 7 1 5  
or 2 7 9 - 1 4 4 168
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D I S T R I C T / N A M E

C L E R K S  OF C O U R T  

W O R K  P H O N E  M A I L I N G  A D D R E S S

F i r s t  J u d i c i a l  D i s t r i c t

* H e n r i e t t a  Kato.
Mimi G r e g g ......
S h a r o n  W a l k e r  . . 

N a n c y  H u m p h r e y s

D a r l e n e  W h i t e t h o r n  

C h a r l o t t e  S w a n b e r g

J e r r i  F e r i s

S e c o n d  J u d i c i a l  D i s t r i c t

T o n y i a  L u n c e f o r d ........... 8 5 2 - 4 8 0 0 ...........Box 2 7 0 0 ,  B a r r o w . . 9 9 7 2 3 - 2 7 0 0
M a y  N. P a n n i c k ...............4 4 2 - 3 2 0 8 .......... Box 31 7 ,  K o t z e b u e  9 9 7 5 2 - 0 3 1 7
J a n e t  T o b u k   4 4 3 - 5 2 1 6   Box 100, N o m e   9 9 7 6 2 - 0 1 0 0

T h i r d  J u d i c i a l  D i s t r i c t

G o l d e e n  G o o d f e l l o w   2 6 4 - 0 4 4 0 .........303 K St., A n c h  ... 9 9 5 0 1 - 2 0 8 3
*Di ane M i c k e y ...............  5 3 2 - 2 4 4 0 ......... Box 8, Co l d  Bay ... 9 9 5 7 1 - 0 0 0 8
* S u s a n  W e l t z ..................4 2 4 - 7 3 1 2 ......... Box 69 6 ,  C o r d o v a . . 9 9 5 7 4 - 0 6 9 6
M a u r e e n  W e n t z   8 4 2 - 5 2 1 5  .........Box 209 ,

D i l l i n g h a m ...........9 9 5 7 6 - 0 2 0 9
W a v a  S c h l i e s i n g ...........8 2 2 - 3 4 0 5 ......... Box 8 6 , G l e n n a l l e n . 9 9 5 8 8 - 0 0 8 6
A n n a  C r e a s e y ................2 3 5 - 8 1 7 1 ......... 3 6 7 0  L a k e  St.,

H o m e r ......................... 9 9 6 0 3
R o b i n  T u r n b u l l ............. 2 8 3 - 3 1 0 0 .........  145 M a i n  St. L o o p ,  R o o m  106

M a i n  F l o o r ,  K e n a i ........ 9 9 6 1 1
J u l i e  J e d l i c k a ............. 2 4 6 - 4 2 4 0 ......... Box 197,

King S a l m o n ......... 9 9 6 1 3 - 0 1 9 7
Lori A. W a d e ................ 4 8 6 - 5 7 6 5 ......... Box 1367 , K o d i a k .  . 9 9 6 1 5 - 1 3 6 7
J a c k i e  A l l e n   7 4 5 - 4 2 8 2  .........268 E. F i r e w e e d ,

P a l m e r .................9 9 6 4 5 - 0 8 6 0
J a n e t  M o o r e   2 2 4 - 3 0 7 5  .........Box 596 , S e w a  rd ... 9 9 6 6 4 - 0 5 9 6
M a r y  H a w k i n s   5 8 1 - 1 2 6 6  .........Box 245 , Unal as k a  . 9 9 6 8 5 - 0 2 4 5
P h y l l i s  J o h n s o n ............ 8 3 5 - 2 2 6 6 ......... Box 127, Val dez .. . 9 9 6 8 6 - 0 1 2 7

F o u r t h  J u d i c i a l  D i s t r i c t

H i l m a  S h a v i n g s   543-2196 ........Box 130, B e t h e l  .. .99559-0130
M a r g a r e t  C h r i s t o p h e r s o n . .895-4211  Box 401,

D e l t a  J u n c t i o n  .... 99737-0401
S u s a n  P a t e r s o n   452-9265 ....... 604 B a r n e t t e  St., R o o m  342

F a i r b a n k s ............ 99701-4571
* W i l m i n a  S t e v e n s ............. 6 6 2 - 2 3 3 6 .........Box 152, F t . Y u k o n . 99740-0152
* C y n t h i a  M o t s c h e n b a c h e r . .656-1322  Box 167, G a l e n a . . .99741-0167
* M a r j o r i e  H u n t s m a n  683-2213 ....... Box 41, H e a l y  99743-0041
* K a y e  K n u t s e n  832-5430 ....... Box 449 , N e n a n a  ... 99760-0449
M a d g e  K e l l e y h o u s e  883-5171 ....... Box 187, T o k  99780-0187

^ P e r m a n e n t  P a r t - T i m e  
* * N a k n e k  c o u r t

8 2 6 - 3 3 0 6  ......... Box 164, C r a i g   9 9 9 2 1 - 0 1 6 4
7 6 6 - 2 8 0 1   Box 120, H a i n e s ... 9 9 8 2 7 - 0 1 2 0
4 6 5 - 3 4 5 3   Box U, J u n e a u  9 9 8 1 1 - 4 1 0 0
2 2 5 - 3 1 9 5    415 M a i n  St., R o o m  4 0 0

K e t c h i k a n ............ 9 9 9 0 1 - 6 3 9 9
7 7 2 - 4 4 6 6   Box 1009 ,

P e t e r s b u r g ...........9 9 8 3 3 - 1 0 0 9
7 4 7 - 3 2 9 1   304 L a k e  St . ,  R o o m  203

S i t k a ......................... 9 9 8 3 5
8 7 4 - 2 3 1 1 .......... Box 8 6 9  ' W r a n g e l  i ! 9 9 9 2 9 - 0 8 6 9
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F i r s t  J u d i c i a l  D i s t r i c t

K r i s t e n  C a r l i s l e ........... 2 2 5 - 9 8 7 5  415 M a i n  St., R o o m  206
K e t c h i  k a n ............ 9 9 9 0 1 - 6 3 9 9

S e c o n d  J u d i c i a l  D i s t r i c t

M i c h a e l  H a l l ................  2 6 4 - 8 2 5 0 ..........303 K St . ,  A n c h  ... 9 9 5 0 1 - 2 0 9 9

T h i r d  J u d i c i a l  D i s t r i c t

A l b e r t  S z a l .................... 2 6 4 - 0 4 1 5   303 K St., A n c h  ... 9 9 5 0 1 - 2 0 8 3

F o u r t h  J u d i c i a l  D i s t r i c t

C h a r l e s  "Ma c "  G i b s o n  4 5 2 - 9 2 0 0  ..........  604 3 a r n e t t e  St., R o o m  210
F a i r b a n k s ............ 9 9 7 0 1 - 4 5 7 6

D I S T R I C T  C O U R T  J U D G E S

D I S T R I C T / N A M E ______________ W O R K  P H O N E  M A I L I N G  A D D R E S S _______________________

F i r s t  J u d i c i a l  D i s t r i c t _________________________________________________________________

Li n n  H. A s p e r ............. 4 6 5 - 3 4 4 3  ...... Box U, J u n e a u ...........9 9 8 1 1 - 4 1 0 0
G e o r g e  L. G u c k e r .........2 2 5 - 3 1 9 7 . . . . . . 4 1 5  M a i n  St., R o o m  400

K e t c h i  k a n ................ 9 9 9 0 1 - 6 3 9 9

T h i r d  J u d i c i a l  D i s t r i c t

G l e n  C. A n d e r s o n ......... 2 6 4 - 0 6 6 0
E l a i n e  A n d r e w s ...........  2 6 4 - 0 6 6 4
M a r t h a  B e c k w i t h ..........  2 6 4 - 0 6 5 2
N a t a l i e  F i n n ..............  2 6 4 - 0 6 6 2
W i l l i a m  H. F u l d ..........  2 6 4 - 0 6 5 8
J o h n  D. M a s o n .............  2 6 4 - 0 6 5 6
R a l p h  H. S t e m p ,  J r   2 6 4 - 0 4 5 1
D a v i d  S t e w a r t .............  2 6 4 - 0 4 5 1
M i c h a e l  W h i t e .............  2 6 4 - 0 6 4 8
J a m e s  C. H o r n a d a y .......  2 3 5 - 8 1 7 1

941 W. 4 t h ,  A n c h .......  9 9 5 0 1 - 2 0 7 4
941 W. 4 t h ,  A n c h .......  9 9 5 0 1 - 2 0 7 4
941 W. 4 t h ,  A n c h ........ 9 9 5 0 1 - 2 0 7 4
941 W. 4t h ,  A n c h ........ 9 9 5 0 1 - 2 0 7 4
941 W. 4 t h ,  A n c h ........ 9 9 5 0 1 - 2 0 7 4
941 W. 4 t h , A n c h   . 9 9 5 0 1 - 2 0 7 4
941 W. 4 t h ,  A n c h ........ 9 9 5 0 1 - 2 0 7 4
941 W. 4 t h ,  A n c h .......  9 9 5 0 1 - 2 0 7 4
9 4 1  W. 4 t h ,  A n c h ........ 9 9 5 0 1 - 2 0 7 4
3 6 7 0  L a k e  St., H o m e r ......... 9 9 6 0 3

F o u r t h  J u d i c i a l  D i s t r i c t

C h r i s t o p h e r  Z i m m e r m a n . . 4 5 2 - 9 2 4 9
F a i r b a n k s . . .

St , R o o m  313 
...... 9 9 7 0 1 - 4 5 7 2

H u g h  H. C o n n e l l y ....... . 4 5 2 - 9 2 5 1 . . .

F a i r b a n k s . ..
St , R o o m  341 

...... 9 9 7 0 1 - 4 5 7 2

H. E . " E d " C r u t c h f i e l d . . 4 5 2 - 9 2 5 0 ,

F a i r b a n k s .  ..
St , R o o m  313 

...... 9 9 7 0 1 - 4 5 7 2

J a n e  K a u v a r .............. . 4 5 2 - 9 2 4 8 . . .

F a i r b a n k s . . .
St , R o o m  304 

...... 9 9 7 0 1 - 4 5 7 2
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F i r s t  J u d i c i a l  D i s t r i c t

T h o m a s  E. S c h u l z ......... 2 2 5 - 3 1 4 1 .  . . i 4 0 0
K e t c h i  k a n ................ 9 9 9 0 1 - 6 3 9 9

R o d g e r  P e g u e s ............. 4 6 5 - 3 4 2 2 .  . . 9 9 8 1 1 - 4 1 0 0
W a l t e r " B u d " C a r p e n e t i . . . 4 6 5 - 3 4 2 0  .. . 9 9 8 1 1 - 4 1 0 0
* T h o m a s  M. J a h n k e ....... 7 7 2 - 4 4 6 6 / .  . 9 9 8 3 3 - 1 0 0 9

8 7 4 - 3 9 6 6 .  . . 9 9 9 2 9 - 0 8 6 9
D u a n e  K. C r a s k e .......... 7 4 7 - 6 2 7 1 .  . . i 203

S i t k a ......................

* J u d g e  T h o m a s  M. J a h n k e  s e r v e s  as S u p e r i o r  C o u r t  J u d g e  f o r  W r a n g e '■ 1
and P e t e r s b u r g .

S e c o n d  J u d i c i a l  D i s t r i c t

M i c h a e l  I . J e f f e r y ...... 8 5 2 - 4 8 0 0 .  . . 9 9 7 2 3 - 2 7 0 0
Paul B. J o n e s ............. 4 4 2 - 3 2 0 8 .  . . 9 9 7 5 2 - 0 3 1 7
C h a r l e s  R. T u n l e y ....... 4 4 3 - 5 2 1 6 9 9 7 6 2 - 0 1 0 0

T h i r d  J u d i c i a l  D i s t r i c t

S.J. B u c k a l e w ,  J r ....... . 2 6 4 - 0 4 0 8 .  . ____ 303 K S * . , A n c h ...... 9 9 5 0 1 - 2 0 8 3
V i c t o r  D. C a r l s o n ....... . 2 6 4 - 0 4 1 8 . . 9 9 5 0 1 - 2 0 8 3
R e n e  G o n z a l e z ............. . 2 6 4 - 0 4 2 5 .  . 9 9 5 0 1 - 2 0 8 3
K a r e n  L. H u n t ............. . 2 6 4 - 0 7 7 2  . . 9 9 5 0 1 - 2 0 8 3
Karl S. J o h n s t o n e ....... . 2 6 4 - 0 4 1 0 .  . 9 9 5 0 1 - 2 0 8 3
J o a n  K a t z ................... . 2 6 4 - 0 4 0 3 .  . 9 9 5 0 1 - 2 0 8 3
P e t e r  A. M i c h a l s k i ...... . 2 6 4 - 0 5 1 0 .  . 9 9 5 0 1 - 2 0 8 3
J . J u s t i n  Ri p i e y ......... . 2 6 4 - 0 4 1 4 .  . 9 9 5 0 1 - 2 0 8 3
D o u g l a s  J . S e r d a h e l y  . . . . 2 6 4 - 0 4 0 1 .  . 9 9 5 0 1 - 2 0 8 3
B r i a n  C . S h o r t e l 1 ....... . 2 6 4 - 0 4 3 0 .  . 9 9 5 0 1 - 2 0 8 3
M i l t o n  S o u t e r ............. . 2 6 4 - 0 4 1 2 .  . 9 9 5 0 1 - 2 0 8 3
C h a r l e s  K. C r a n s t o n . . . . . 2 8 3 - 3 1 1 7  . . , R o o m  106

K e n a i .................... ...... 9 9 6 1 1
Roy H. M a d s e n ............. . 4 8 6 - 5 7 6 5 . .

• K o d i a k . . . . . . . . . . . . . . 9 9 6 1 5 - 1 3 6 7
B e v e r l y  W. C u t l e r ....... . 7 4 5 - 5 0 7 1 . .

P a I m e r ................... 9 9 6 4 5 - 0 8 6 0
J o h n  B o s s h a r d  , I I I ...... . 8 3 5 - 2 2 6 6 . . 9 9 6 8 6 - 0 1 2 7

F o u r t h  J u d i c i a l  D i s t r i c t

Chri s t o p h e r  R. C o o k e ... . 5 4 3 - 2 1 9 6 .  . 9 9 5 5 9 - 0 1 3 0
J a m e s  R. B l a i r ........... . 4 5 2 - 9 3 1 3 .  . R o o m  425

F a i r b a n k s .............. 9 9 7 0 1 - 4 5 6 9
Ja y  H o d g e s ................. . 4 5 2 - 9 3 1 7  . . R o o m  430

F a i r b a n k s .............. 9 9 7 0 1 - 4 5 6 9
M a r y  E. G r e e n e ........... . 4 5 2 - 9 3 1 9 .  . R o o m  434

Fai r b a n k s .............. 9 9 7 0 1 - 4 5 6 9
G e r a l d  Van H o o m i s s e n . . . . 4 5 2 - 9 3 1 5  . . R o o m  426

F a i r b a n k s .............. 9 9 7 0 1 - 4 5 6 9
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THE A L A S K A  S U P R E M E  C O U R T

303 K S t r e e t  

A n c h o r a g e ,  AK 
9 9 5 0 1 - 2 0 8 4  

(907) 2 6 4 - 0 6 2 9

604 B a r n e t t e  S t r e e t  
F a i r b a n k s ,  AK 9 9 7 0 1 - 4 5 6 8  
(907) 4 5 2 - 9 3 0 0

P.O. Box U 
J u n e a u ,  AK 
9 9 8 1 1 - 4 1 0 1  
(907) 4 6 5 - 3 4 1 0

C h i e f  J u s t i c e
J a y  A. R a b i n o w i t z  4 5 2 - 9 3 0 0  ... 604 B a r n e t  + r> S t r e e t ,  R o o m  418

F a i r b a n k s ......................9 9 7 0 1 - 4 5 6 8
2 6 4 - 0 6 3 2 . . .  303 K St . ,  A n c h o r a g e  9 9 5 0 1 - 2 0 8 4

A s s o c i a t e  J u s t i c e s
E d m o n d W B u r k e ...... , 2 6 4 - 0 6 2 4 . . .303 K St. , A n c h o r a g e .  . , 9 9 5 0 1 - 2 0 8 4

A l l e n T. C o m p t o n 2 6 4 - 0 6 0 1 .  . .303 K St. , A n c h o r a g e .., , 9 9 5 0 1 - 2 0 8 4

W a r r e n W. Ma t t h e w s .. . . 2 6 4 - 0 6 1 8 . . .303 K St. , A n c h o r a g e .., 9 9 5 0 1 - 2 0 8 4

D a niel A. M o o r e ,  Jr. .. 2 6 4 - 0 6 2 2  .. .303 K St. , A n c h o r a g e . . ,, . .99501 - 2 0 8 4

C O U R T  OF A P P E A L S

A l e x a n d e r  0. B r y n e r . . . 2 6 4 - 0 7 5 1 . . . . 3 0 3  K St . ,  A n c h o r a g e  .... 9 9 5 0 1 - 2 0 8 4

R o b e r t  G. C o a t s ......... 2 6 4 - 0 7 5 7  .... 303 K St., A n c h o r a g e  .... 9 9 5 0 1 - 2 0 8 4

J a m e s  K. S i n g l e t o n  .... 2 6 4 - 0 6 7 4  .... 303 K St., A n c h o r a g e  .... 9 9 5 0 1 - 2 0 8 4

A P P E L L A T E  C O U R T  C L E R K ' S  O F F I C E  
303 K S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 - 2 0 8 4

D a v i d  L a m p e n ,  C l e r k  of the A p p e l l a t e  C o u r t s .........................  2 6 4 - 0 6 0 7
N a d y a  R o d l e s s n y ,  S e c r e t a r y ................................................ 2 6 4 - 0 6 0 7
P a m  M c l n t i r e ,  C h i e f  D e p u t y  C l e r k .....................................  2 6 4 - 0 6 0 8
C a r o l y n  H u d n a l l ,  Legal T e c h n i c i a n ...................................... 2 6 4 - 0 6 0 9
D e p u t y  C l e r k s :

S h e r r i e  B e c k ..................................................................2 6 4 - 0 6 1 1
Jan C o l l i n s ................................................................... 2 6 4 - 0 6 3 1
P a t s y  H e r n a n d e z ............................................................. 2 6 4 - 0 6 2 9
P e g g y  L e w i s ................................................................... 2 6 4 - 0 6 1 2

Carol V a n c e ................................................................... 2 6 4 - 0 6 3 0
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I n t r o d u c e d :  5 / 1 0 / 8 5
R e f e r r e d :  J u d i c i a r y

1 I N  T H E  S E N A T E  B Y  R O D E Y

2 S E N A T E  B I L L  NO. 3 2 1

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  i n c l u d i n g  [ c e r t a i n ^  m a g i s t r a t e s  w i t h i n  t h e

7 j u r i s d i c t i o n  o f  t h e  c o m m i s s i o n  o n  j u d i c i a l  quali.'ica-

8 t i o n s . "

9 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 *  S e c t i o n  1. A S  2 2 . 3 0 . 0 8 0 ( 2 )  is a m e n d e d  to rea d :

11 (2) " j u d g e "  m e a n s  a j u s t i c e  o f  t h e  s u p r e m e  c o u r t ,  a j u d g e

1? o f  t h e  c o u r t  o f  a p p e a l s ,  a j u d g e  o f  t h e  s u p e r i o r  c o u r t ,  [OR] a j u d g e

13 o f  t h e  d i s t r i c t  c o u r t  w h o  is t h e  s u b j e c t  o f  a n  i n v e s t i g a t i o n  o r  p r o -

14 c e e d i n g  u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a

15 a n d  t h i s  c h a p t e r , o r  a m a g i s t r a t e  if t h e  l o c a t i o n  a t  w h i c h  t h e  m a g i s -

16 t r a t e  h o l d s  c o u r t  a l s o  h a s  a  s u p e r i o r  c o u r t  t h a t  h o l d s  r e g u l a r

17 s e s s i o n s .

k m

l / O l b i W H L C
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State pays legal fees for judges disciplined for conduct
| Continued from Page A-1

public employees.
However, the agreem ent 

also contains an unusual 
provision obligating the state 
to pay defense costs for “pro­
ceedings before the Judicial 
Conduct Com m ission, the 
Alaska B ar Association, the 
Alaska Public Offices Com­
mission, or any sim ilar enti­
ty ."  Only judges and lawyers 
would normally be subject to 
discipline by these panels.

Assistant Attorney General 
Bill Mellow, who approved 
the pact for Gorsuch, agreed 
that other state employees 
brought before d iscip linary  
boards do not have their law­
yers’ fees paid by the state.

The agreement does not dif­
fe re n tia te  betw een judges 
cleared of wrongdoing and 
those found the equivalent of 
guilty.

Keene, a Superior Court 
judge, was reprimanded ear­
lier this year by the Judicial 
Conduct Commission for tell­
ing a racist joke at the retire­
ment dinner for Judge Ralph 
Moody. An earlier, unrelated 
complaint against Keene was

dismissed by the commission.
The state paid $11,339 to 

Anchorage a tto rney  L aurel 
P eterson  fo r rep resen tin g  
Keene in the two m atters, 
said Don Hitchcock of the 
D epartm ent of A dm in istra ­
tion.

Gucker, a District Court 
Judge, was censured by the 
Supreme Court last Septem­
ber for making sexual over­
tures out of court to witnesses 
testifying in a case before 
him. Gucker’s attorney, Ken 
Jensen, was paid $5,952.

Brown,' who wants to end 
or modify the agreement, said 
he does not like the Depart­
ment of Law being in the 
position  .of arguing  w ith  
judges about whether their 
legal fees are covered by the 
state.

“The state of Alaska has an 
awful lot of cases before these 
judges,” he said Thursday.

The court system may have 
to buy an insurance policy 
providing liability coverage 
for its employees, he said. 
And if the state continues to 
provide legal defense for the 
judges, the definition of what 
constitutes actions "taken as

part of official duties” will 
have to be refined.

Mellow said he had doubts 
about the disciplinary provi­
sion of the agreement at the 
time he approved it.

“I never saw it as a con­
tra c t,” he said, explaining 
why he let the agieement go 
into force. “ I guess I thought 
we can always back out at a 
later time, so let it go.”

M ellow  reco m m en d ed  
against paying the Keene and 
Gucker bills.

"I had not even contem­
plated something like th is,” 
he said. “We don't do it  for 
anybody else, why should we 
do it for them?"

As an example, state-paid 
lawyers defend a state-troop­
er charged with false arrest, 
but would not defend a troop­
er brought before the Police 
Standards Council for a hear­
ing on whether his state po­
lice license should be re ­
voked.

And, in an extreme exam­
ple, Gov. Bill Sheffield will 
have to foot an estimated 
$250,000 in legal bills for his 
defense in impeachment hear­
ings, where he was found the

equivalent of not guilty.
Snowden also recommend­

ed against paying the bill 
su b m itte d  fo r defend ing  
Keene in the judicial commis­
sion proceeding where he end­
ed up being reprimanded.

“ I told them that he was 
not perfo rm ing  a ju d ic ia l 
function and recommended 
that they not pay it,” Snow­
den said.

The agreement was origi­
nally sought by state judges 
because of a recent U.S. Su­
prem e Court decision th a t 
judges are not immune from 
paying court costs and atto r­
neys fees, even in cases where 
they otherwise have judicial 
immunity, Snowden said.

Mellow said there was also 
concern about how obligated 
the Department of Law is to 
defend employees of a sepa­
rate branch of government — 
the court system. However, 
on that issue, the agreement 
is redundant, he said. The 
departm en t ro u tin e ly  p ro ­
vides law yers fo r judges 
named in lawsuits related to 
actions taken in- the court­
room.



State pays fees of judges 
disciplined for conduct
By SHEILA TOOIVIEY
Daily News reporter

The state of Alaska paid 
attorneys’ fees for two judges 
recently disciplined for unju­
dicial conduct.

Under a “memorandum of 
agreement” between the court 
system and the state, more 
than $17,000 was paid to law­
yers representing Ketchikan 
judges George Gucker and 
Henry Keene for separate dis­
ciplinary proceedings before 
the Judicial Condu.t Commis­
sion or the Alaska Supreme 
Court.

The agreement is da ted 
April 1985 and signed by Art

Snowden, executive director 
of the court system, and form­
er Attorney General Norm 
Gorsuch, a Department of 
Law official said.

Current Attorney General 
Hal Brown said he made the 
decision to pay lawyers for 
both Keene and Gucker but is 
now seeking to do away with 
or renegotiate the agreement.

It obligates the state to 
. defend all court employees 
who are sued for actions tak ­
en as part of their job — a 
benefit generally provided as 
a matter of routine to all

See Back Page, STATE
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Kite. TRIM M i#

O N - S I T E  N E W  M A G I S T R A T E  T R A I N I N G

A. L E G A L  T R A I N I N G

1. O r g a n i z a t i o n  of c o u r t  s y s t e m .
2. H o w  to u s e  s t a t u t e s ,  r u l e s  and a d m i n i s t r a t i v e  cod e .

3. J u r i s d i c t i o n ;  m a g i s t r a t e  d u t i e s .
4. J u d i c i a l  e t h i c s . '

5. O r g a n i z a t i o n  of the c r i m i n a l  c o d e .

6. E l e m e n t s  of c r i m e s .
7. T a k i n g  c o m p l a i n t s  and i s s u i n g  s u m m o n s e s ,  a r r e s t  

w a r r a n t s  and b e n c h  w a r r a n t s .

8. B a i l .
9. A r r a i g n m e n t s ,  i n c l u d i n g  a m o c k  a r r a i g n m e n t ,  and f i r s t  

f e l o n y  a p p e a r a n c e s .

10. S e n t e n c i n g .
11. P r o b a t i o n  r e v o c a t i o n .

12. S e a r c h  w a r r a n t s .
13. D r u n k  d r i v i n g  laws.
14. E m e r g e n c y  c h i l d r e n ' s  p r o c e e d i n g s .
15. D o m e s t i c  v i o l e n c e .

16. C o r o n e r  d u t i e s .
17. S m a l l  c l a i m s .
18. A l c o h o l  loc a l  o p t i o n  l a w  ( w h e r e  a p p r o p r i a t e ) .

B. C L E R I C A L  T R A I N I N G

1. C a l e n d a r i n g ,  c a s e  n u m b e r i n g .
2. A c c o u n t i n g  d u t i e s ,  i n c l u d i n g  t r u s t  and r e v e n u e  

a c c o u n t s .

3. F i l i n g  of s t a t i s t i c a l  and t e c h n i c a l  o p e r a t i o n s  
r e p o r t s .

4. O r d e r i n g  e q u i p m e n t .

5. V i t a l  s t a t i s t i c s .
6. M a r r i a g e s .

C O R R E S P O N D E N C E  L E S S O N S  (to be c o m p l e t e d  w i t h i n  six m o n t h s  of 
appoi n t m e n t ) .

A. L e s s o n 1: I n t r o d u c t i o n  to t h e  C o u r t  S y s t e m

B. L e s s o n 2: T h e  C r i m i n a l  P r o c e s s

C. L e s s o n 3: J u r i s d i c t i o n

D. L e s s o n 4 A : L i b r a r y  R e s e a r c h  - S t a t u t e s

E. L e s s o n 4 B : L i b r a r y  R e s e a r c h  - R u l e s  of C o u r t

F. L e s s o n 4 C : L i b r a r y  R e s e a r c h  - A d m i n i s t r a t i v e  C o d e

G. L e s s o n 4 D : L i b r a r y  R e s e a r c h  - C a s e l a w

H. L e s s o n 5: J u d i c i a l  E t h i c s

I . L e s s o n 6: S e a r c h  W a r r a n t s

J. L e s s o n 7: B a i l

K. L e s s o n 8: D o m e s t i c  V i o l e n c e



e remand I" trie court wun instruc­
tions tc vacate Hensel's sentence on the 
charge of malicious destruction of pro|)erty, 
As thus modified, the judgment of the supe­
rior cour: is AFFIRMED.

BURKE, J., not participating.
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Honorable Judge S. J. BUCKALEW; 
Honorable Judge Ralph E. Moody; 
and State of Alaska, Appellants,

v.

James HOLLOWAY, Appellee.

No. 4058.

Supreme Court of Alaska.

Dec. 14. 1979.

Proceeding was brought by former 
magistrate alleging that statute which pro­
vides that magistrates serve a t the pleasure 
of presiding judge of superior court was 
unconstitutional. The Superior Court, 
Third Judicial District, Mark C. Rowland, 
J., entered summary judgment in favor of 
magistrate on his claim that such statute 
violated constitutional requirement that 
judges be selected for “terms prescribed by 
law,” and appeal was taken. The Supreme 
Court, Matthews, J„ held that: (1) magis­
trates are “judges” within meaning of con­
stitutional requirement that judges be se­
lected for terms prescribed by law. but (2) 
requiring a magistrate to serve “at the 
pleasure of the presiding judge of the supe­
rior court" does not violate the constitution­
al mandate.

Boochever, J., filed an opinion dissent­
ing in part in which Rabinowit2, C. J., 
joined.

1. J u s t i c e s  ot th e  Peace  *= 8
A “m agistrate," who is not merely an 

assistant to a district court judge but pre­
sides with full authority over a court of 
limited jurisdiction, exercising judicial pow­
er vested by the Constitution, is a "judge" 
within meaning of constitutional require­
ment that judges be selected for terms pre­
scribed by law. Const, art. 4, §§ 1, 4; AS 
22.20.010.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2. Justices of the Peace *=10
Given th a t m agistrate’s dismissal and 

reinstatem ent were matters of public rather 
than private interest and that his views had 
been fully aired in and considered by both 
Supreme Court and trial court, Supreme 
Court declined to be bound by form of 
s ta te ’s argum ent below in case challenging 
dismissal. AS 22.15.170(c).

3. Judges *=7
As used in constitutional mandate that 

judges shall be selected in manner, for 
terms, and with qualifications prescribed by 
law, "term " was not intended to imply peri­
od of service tha t is fixed in time but, 
rather, a broader definition provided by 
Webster's Third New International Diction­
ary, "the time for which something lasts,” 
was in closer accord with the apparent pur­
poses of the constitutional mandate. Const, 
art. 4, § 4.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

4. Judges o=>4
Justices of the Peace *=8 

Under constitutional provision which 
sets forth sjiecific selection procedures, 
terms and qualifications for justices and 
judges of the supreme and superior courts, 
and which leaves creation of all other courts 
to legislature, directing it to provide for 
selection, terms and qualifications of judges 
of courts it creates, constitutional framers 
expressly sought system in which justices 
and judges would be accountable for their 
performance in office. Const, art. 4, §§ 1, 
4, 6.

5. Justices of the Peace *=10
Statutory provision that magistrates 

serve at pleasure of presiding judge of su­
perior court does not violate constitutional 
requirement that judges of courts other 
than the supreme and superior courts be 
selected "for terms prescribed by law,” 
since Constitution does not indicate that in 
creat'ng new courts, legislature is bound by 
framers' concept of independence for su­
preme and superior court justices and 
judges, since magistrates are not subject to 
specific political pressures, since having 
m agistrates serve a t the pleasure of presid­
ing superior court judge does not affect 
their independence to adjudicate cases im­
partially, and since dismissed magistrates 
liave legal recourse. AS 22.15.170(c); 
Const, art. 4, § 1.

6. Justices of the Peace *=10
Assuming tha t constitutional proce­

dures concerning suspension, removal, 
retirement or censuring of justices or 
judges are applicable to magistrates, such 
provisions are supplementary to removal 
procedure tha t defines end of judge's term 
and thus, even if constitutional removal 
provisions are applicable to magistrates, 
such provisions do not restrict legislature’s 
authority to provide that m agistrates serve 
a t pleasure of presiding judge of the superi­
or court. AS 22.15.170(c); Const, art. 4, 
§§ 4, 10.

Shelley J. Higgins, Asst. Atty. Gen., An­
chorage, Avrum M. Gross, Atty. Gen., J u ­
neau, for appellant.

James T. Brennan, John S. Hedland, Rice, 
Hoppner, Hedland, Fleischer & Ingraham, 
Anchorage, for appellee.

Robert L. Eastaugh, Delaney, Wiles, 
Moore, Hayes & Reitman, Inc., Anchorage, 
amici curiae.

OPINION
Before RABINOWITZ, C, J., BOOCHEV­

ER, BURKE and MATTHEWS, JJ., and 
DIMOND, Senior Justice.

1. All other questions, such as whether ’'ollo- 
way’s summary dismissal comports with due 

ii nrrrBrt

On August 22, 1977, Janies Holloway was 
terminated from his position as Dillingham 
magistrate, by order of Judge Buckalew, 
then acting as presiding superior court 
judge of the third judicial district. The 
termination order was subsequently ap­
proved by the presiding superior court 
judge, Judge Moody, pursuant to AS 22.15.- 
170(c) which provides in pertinent part: 
“Each magistrate serves a t the pleasure of 
the presiding judge of the superior court in 
the judicial district for which appointed."

By way of summary judgment, Holloway 
prevailed below on his claim that AS 22.15.- 
170(c) violates article IV, section 4 of the 
Alaska Constitution, which provides:

Qualification o f Justices and Judges. 
Supreme court justices ana superior court 
judges shall be citizens of the United 
States and of the State, licensed to prac­
tice law in the State, and possessing any 
additional qualifications prescribed by 
law. Judges of other courts shall be se­
lected in a manner, for terms, and with 
qualifications prescribed by law.

The trial court found that magistrates are 
"judges of other courts" within the mean­
ing of article IV, section 4, and tha t service 
at the pleasure of the presiding judge falls 
short of that section’s requirement tha t 
judges be "selected . . .  for terms 
prescribed by law ."1 We reverse, based on 
our contrary interpretation of that latter 
requirement.

The state conceded a t the trial level that 
m agistrates are "judges,” but now wishes 
to retract tha t concession. We find it un­
necessary to address the retraction issue. 
The argum ent that magistrates are not ar­
ticle IV “judges” rests primarily on the 
assertion that territorial commissioners 
were the predecessors of Alaska magis­
trates, and that the framers of the Alaska 
Constitution must have been aware chat 
United States commissioners had been

the parties at the trial level, and we intimate no 
view on the merits of claims not yet litigated.

MATTHEWS, Justice.



found not id !>_ 'judges" by the United 
States Supreme Court.1 This argument has 
many weaknesses.3 chief among them being 
the fact that tr.e territorial commissioners 
were prmlecessots of present-day Alaska 
district court judges as well as magistrates,4 
and it is incontestable that article IV. sec­
tion -1 was intended to confer the appella­
tion "judge" on the former. Thus the 
state's historical proofs tend more to dem­
onstrate the framers’ rejection, rather than 
adoption, of the circumscribed definition of 
“judge" found in earlier cases.

2. Todd United States. 158 U.S 278. 2S2. 15 
S.Ct. 888, 890, 39 LEd 9S2. 953 (IS95j: United 
Stares v. Allred, 155 U.S 591. 595. 15 S.Ct. 231. 
233. 39 LEd, 273, 274 (1895) See Grin v. 
Shine. 1ST US 181, 1ST 23 S.Ct. 98. 101, 47 
LEd 130. 135 (1902).

3. The "commissioners" tound by the Supreme 
Court not to be "judges." unlike present-day 
Alaska magistrates, never had authority to try 
cm I cases, see Allred. 155 U.S at 595. 15 S.Ct 
at 233.39 L Ed. at 274. ar.d were not given even 
"petty crimes" jurisdiction until 1940. 54 Stat. 
1058 (current version at 18 U.S.C § 3401). 
Special commissioners authorized by Congress 
to serve in the territory of Alaska were empow­
ered to try cases in 18.84. 23 Stat. 24. See also 
30 Stat. 1253 (18S9); Carter Code ch. 42 § 410. 
ch 70 v 702 <1 SCO). While territorial courts 
were declared to be nor,article 111 courts in 
American Insurance Co. v. 356 Bales of Cotton, 
26 US (1 Fet.t 5! I * LEd. 242 (182S). it was 
r.ol on the ground (ha: their judges were not 
judges, it-c Note, Masters and Magistrates in 
the Feiiera! Courts. 88 H3.-v.LRev. 779. 782-84 
C1075). fne oni> case deeming territorial com­
missioners net to be judges relied on the wholly 
mppor-te Supreme Conn decisions in Todd 
tnd Allred. £v P..rre Stiscn. S Alaska Report'
8 i 1 (19241.

•1. Alask.i commissioners presided over tne "jus- 
. court, the primary territorial trial court of 
■ miled jurisdiction. The jurisdiction of the jus­
tice court, and its relation to 'Jie federal district 
court serving Alaska, respectively, were nearly 
identical to the jurisdiction now residing in the 
state district co-.rt, srd the relation of the lat­
ter to the stair super, r court. Compare A.C.
_ A. 19If- i j  89 2- i. 69-2-1. 53-2-1, and 66-3-
1. with 45 22.15.i-70- and AS 22.10.020(a)
('979)

5. See. e. g . the statement of Delegate
McLaughlin’

There :s competent authority in here for the

As for the various pronouncements of the 
convention delegates5 and the first state 
legislature* that have beer, cited, we dis­
cern in them only the recognition that a rti­
cle IV, section 4 intended to leave the legis­
lature considerable flexibility in the cre­
ation of new courts. It is hardly inconsist­
ent with tha t theme of flexibility for article 
IV to designate as judges” those who 
wield the authority vested in such new 
courts. Finally, the sta te  has been able to 
.oint to no modern authorities supporting 
the distinction it wishes to draw between 
judge and magistrate.7

and the court with the rule-making power 
and the administrative power is the supreme 
court. We can establish probate courts, 
magistrate courts, if they so desire, justice of 
the peace courts, domestic relations courts, 
courts of special sessions, courts of anv con­
ceivable nature. .

1 Minutes of the Constitutional Convention 
733-34.

6. in creating the district court, then called the 
district magistrate court, the legislature de­
clared:

It is the intent of the Legislature by the 
passage of this Act fthis chapter) to imple­
ment the organization of the state courts 
provided for in the Constitution of the State 
of Alaska by establishing subordinate courts 
as an integral part of a unified judicial sys­
tem. To this end, the- district magistrate 
courts as herein established shall constitute 
the sole and exclusive subordinate court sys­
tem of the state , with each such
district magistrate conn having as court offi­
cers district mag vtrates with general trial 
power within Lie limits of the court's juris­
diction and deputy magistrates of limited tri- 
nl power sufficient to meet the immediate 
requirements of justice in the less populated 
areas of the state. (Bracketed portion in 
original text).

A.C.L.A. § 52A 2 42 (Supp.1959) The district 
magistrates and deputy magistrate:, were re­
named district judges and magistrates, n .vjuv- 
tively, by § 3 ch. 24 SLA I9S&

7. Federal magistrates arc- mil "judges" under 
federal law, since art. Ill, § 1 of the U.S.COilsl. 
requires that all federal "judges" be tenured for 
life, and magistrates are not. 2ft U.S.C.
§ 631(e). However, a federal magistrate may 
enter judgment only in certain misdemeanor 
cases, and then only upon the written waiver 
by the defendant of his or her right to be tried 
by a federal district judge. 18 U.S.C. § 3401.

_Xhlg-ir.r..lu-l-,.,t.-ll.- I- -I I.. -,-.l . I

11 j A m agistrate is a judicial oiiicer m 
the district court. AS 22.15.020(b). Like a 
district court judge, a m agistrate may issue 
writs of habeas corpus, issue search anti 
arrest warrants,, and conduct preliminary 
examinations in any criminal proceeding. 
AS 22.15.100(1, 4, and 5). In addition a 
m agistrate may hear, try  and enter judg­
ment in a small claims action, AS 22.15.040, 
and in any case in which recovery of money 
damages, personal property, penalty, or for­
feiture is sought, when the amount in con­
troversy is less than $1,000; may enter 
judgm ent upon a plea of guilty in any crim­
inal case in which the district court has 
jurisdiction; may "hear, try, and enter 
judgments in all cases involving misde­
meanors, if the defendant consents in writ­
ing that the magistrate may try him;” and 
may “hear, try and enter judgments in all 
cases involving infractions under AS 28 s 
and violations of ordinances of political sub­
divisions." AS 22.15.120(1, 2, 3. 5. 6, and 7).

Alaska magistrates. AS 22.15.040; 22.15 -
120(1. 2, 3 ami 7) Moreover, the federal 
courts have nol yet determined whether 18 
U.S.C. § 3-101 constitutes a delegation of adju­
dicatory power to a non life-tenured official in 
violation of the Federal Constitution. See I. 
Hall and M. Waxner, 8B Moore's Federal Prac­
tice, Appendix § 0.02(2] (2d ed. 1978). The 
primary argument in support of constitutionali­
ty rests on the defendant's consensual waiver 
and not on the assertion that the magistrate is 
nol acting as a judge. See. e. p., W. Bloch. All 
Adjudicative Bole for Federal Magistrates in 
Civil Cases. 40 U.Chi.LRcv. 584, 595 (1973) 
Other powers delegated to federal magistrates 
have been upheld only insofar as they do not 
permit magistrates to render ultimate decisions 
on potentially dispositive questions of law. 
See. v. p.. Mathews v. Weber, 423 U.S. 261. 
27(1. 71. 96 S.Ct. 549. 554. -16 l. Ed 2d 183, 491 
92 (1976); United Stales V. HVxnnii'sfri, 580 
F.2d 149. 150 (5th Ur. 1978); United States v. 
r-rsl National Bank ol Bush Sprint:'. 576 F.2d 
852. 853 (10th Cir 1978); Taylur v. Oxford, 575 
F.2d 152. 154 (7th Cir. 1979). See generally. 
Masters and Magistrates, supra note 3 at 782 
97.

b. AS 22.20 010 provides:
The term "judicial olficer" means a supreme 
court justice, including the chief justice, a 
judge of the superior court, a district judge 
and a magistrate.

9. Title 28 concerns minor offenses relating to 
the use of motor vehicles.

•Ml.-tl it? W tl t t  .1 j u d g m e n t  c i i u - i i m  >>j .* "i.e-  
triet court judge, appeal from a magis­
trate 's entry of judgment is to the suf>orior 
court. AS 22.15.240. Thus a magistrate is 
not merely "an assistant" to a district court 
judge, us suggested by the state, but pre­
sides with full authority over a court of 
limited jurisdiction, exercising the judicial 
power vested by article IV, section 1 of the 
Alaska Constitution.1" Such a person is a 
“judge" within the meaning of article IV, 
section 4.

[2,3] Finding magistrates to be 
“judges", we must next consider whether 
requiring a magistrate to serve "a t the 
pleasure of the presiding judge of the supe­
rior court” violates article IV, section 4’s 
mandate that "judges of other courts shall 
he selected in a manner, fo r  terms, and with 
qualifications prescribed by law "  (emphasis 
added).11 As the word "term " has been 
interpreted by courts in a variety of con­
texts,12 and as it is used elsewhere in the

10. Art. IV', § 1 presides in part:
The judicial power ol the Stale is vested in a 
supreme court, a superior court, and the 
courts established by the legislature. The 
jurisdiction of courts shall be prescribed by 
law.

11. In the trial court the state conceded that a 
"term" connotes a fixed period of time, and 
argued the validity of AS 22.15.170(c) under a 
somewhat different theory than that presented 
on appeal. Thus, Hof away urges this court to 
find the critical issue of this lawsuit waived, 
and to order his reinstatement as Dillingham 
magistrate. Given that Holloway's dismissal 
and reinstatement are matters of public rather 
than private interest, and that his views have 
been fully aired in and considered by both this 
court and the trial court, we decline to be 
bound by the form of the state's argument 
below. See, e. p.. Marks v. State, 496 P.2d 66, 
07 (Alaska 1972).

12. Despite the willingness ul courts to define 
"term" as referring to i "fixed" period how­
ever, when specific holdings are scrutinized, 
lew provide actual support for the proposition 
that "service a: the pleasure o f  is not a 
"term." See. e. p.. Delahay v. Stale. 476 P.2d 
90S, 911 (Alaska 1970), cert denied. 402 U.S. 
901,91 S.Ct. 1 3 8 1 . 28 L.Ed.2d 642 (1971); Colli­
sion v. State ex ret. Green, 9 WAV.Harr. 460, 2 
A 2d 97. 100 (Del.l93S); Sucppel v. City Coun­
cil of low a City. 257 Iowa 1350, 136 N.W.2d 
523, 525 (1965); State ex rel. Anderson v. Fou- 
sek, 91 Mont. 448. S P.2d 791. 793 (Mont.1932).



L - n s i H u I reft *> i- ,i Period 
• iu-n ih:ti ;s fixed in time. A.- it is 
u*c<l in article W . »ec! *-r. 4, how ever. we do 
•. b tlif.e  it \t;e> intended to imply such a 
[•r-:cise limitation.14 A broader definition of 
tr-. woni, "the '.ink for which sometlvng 
i-ists,’ Webster's Thir<! New International 
Dictionary, is in closer accord with the ap­
parent purposes of article IV, section 1.

[4] The provisions of article IV that set 
forth specific selection procedures, terms, 
ar.d qualifications,15 refer to the justices 
and judges of the supreme and superior 
courts, the only courts created by the con­
stitution Section 1 leaves the creation of 
aii other courts to the legislature; seclin,-.4 
directs the legislature to provide for the 
selection, terms, and qualifications of the 
judges of the courts it creates, The di­
rective is unqualified and would appear to 
vest absolute discretion in the legislature. 
Ft r example, despite the extensive delibera­
tion engaged in by the delegates regarding 
the selection procedure that would best 
:•••> oid involving judges in politics,16 section •) 
does not impose on the legislature the duty 
to mirror the procedures chosen by the 
framers. Similarly “qualifications": 
though the first sentence of section 4 re­
quires or.iy that supreme and superior court 
justices and judges be citizen- and be ad- 
ir.ittcd to the liar, the second sentence does 
n t require the legislature to adopt even

13. As o.-.anally adoptee the c i nstitution used
icrn;' ;<> descr.be the definite periods o: ser- 

v.ce Of the governor an; s e c r e : o f  stale, art 
lil. s .ind - legislators, j -  II, S 3. and
members >: the jildiCki! coune.l. art. IV. j  S.
a rid usr- “NTHt" v to describe if- peri-
d in •'*.ce «»* dll*; , .Sri. IV

1 13. Anu:lif IV. . J' - dopted :r, 197cirefers
1 ‘ rVtt >V.|T "(CRf • office" of ' chiCS
J -no r r st?!*: : ■ • appi :iiied I-
r\c» u L- -ore : - crnor. art. Ill,
25, • elrl*: • ••If- a:: . IV 16. rr j WiuvJ

**Tp. not • *-
14. \W ■He »'»•■■ Oil' .< : 1: IV. v ; -rever

u w ''Wr.A e at Pie.:.-', "r Cif" appear;
If It •v,i? .• •-llill ' • ore !jy .■id 'pied.

1 :« II* ■ ."ce > • > a p■ :.>■;! of
-'-me* * • cl p.If-j ulnr ::s'c. :!■:..r alio*■ '.rig ih>-
'• ifter: ■ . be precis, -j, tb- termmologv. 
Tile l.t: _ .age ‘ I art. I’-.' '.s a .nj 1 3 . .» the 
'her r .id. jp; . - t*. uy judge ..f at:;, court

these minimal qualifications for the judges 
of the courts it creates. It would thus be 
an incongruous construction if the remain­
ing directive, relating to the “ term s” of 
"judges of other courts," was meant to be a 
precise commandment, rather than merely 
point to an area in which the legislature has 
the power to act.

Article IV, section G specifies the “ term s” 
of the justices and judges of the supreme 
and superior courts:

Each supreme court justice and superi­
or court judge shall, in the manner pro­
vided by law, be subject to approval or 
rejection on a nonpartisan ballot a t the 
first general election held more than 
three years after his appointment. 
Thereafter, each supreme court justice 
shall be subject to approval or rejection 
in a like m a^'ier every tenth year, and 
each superior court judge, every sixth 
year.

The "term s” thus delineated constituted a 
rejection of the federal judicial system, in 
which federal judges serve no “term", hut 
remain in office for life unless impeached.17 
The framers of the Alaska Constitution ex­
pressly sought a system in which justices 
and judges would be accountable for their 
performance in office.18

[5] Providing that magistrates serve "a t 
the pleasure of the presiding judge of the 
superior court" is clearly designed to

context may intend only the more general, 
though equally valid connotation of any li ~iita- 
tion on a period of service. Cf. Webster’s 
Third New International Dictionary (1971) f a  
limited or definite extent of time"): Black's 
Law Dictionary (4th ed. 196S) ("the period dur­
ing which elected officer or appointee is enti­
tled to hold office"),

in. Article IV, t>!) 4 , 5, and (I.

tti. .See, e. g., I Proceedings of the Constitution­
al Convention 58-1-914.

17. Article II , $ I of the U.S.Const. provides in 
pertinent part: "The judges, both of the .Su­
preme and inferior courts, shall hold their of 
fices during good behavior . ."

18. See I Proceedings of the Constitutional Con­
vention 586. 593 99.

achieve an ongoing guarantee of aeeounta- 
biiity. The legislature's intent in creating 
the office of magistrate was “to meet the 
immediate requirements of justice in the 
less populated areas of the state.” 19 Given 
Alaska’s area, that task is not an easy one. 
Pursuant to the enabling provision of AS 
22.15.020(c), Administrative Rule 3 1 20 au­
thorizes the appointment of sixty-four mag­
istrates, nearly half again as many as the 
total number of supreme, superior and dis­
trict court justices and judges serving the 
state.71 In order to fill these positions no 
degree of education or legal training is re­
quired of applicants." M agistrates normal­
ly serve in communities in which no superi­
or or district court judges sit permanently,23 
making day to day supervision impossible. 
It is apparent that the broad power vested 
in the presiding superior court judge to 
dismiss magistrates is intended to provide 
an unencumbered means of quickly remedy­
ing any situation in which judicial unfitness 
is impairing the administration of justice in 
rural Alaska With respect uien to the 
accountability demanded in the require­
ment that the legislature designate the 
“terms” of judges, service “at the pleasure 
of” constitutes a " te rm ."24

Appellee Holloway argues that though 
service "a t the pleasure of" the superior 
court may satisfy the fram ers' concern for 
judicial competence, the provision does vio­
lence to the framers' objective of establish-

19. S 35 ch 184 SLA 1959. A.C.I..A. * 52A 3-12 
11959 Supp)

2tl. Rules Governing the Administration of All 
Courts.

2t. Tito number of supreme, superior, and dis- 
triel omit justices and judges are set by AS 
22 05,020, 22 10.120. and Administrative Util- 
31, respectively.

22. AS 22.15.160(b) provides:
A magistrate shall be a citizen o! the Unit­

ed States and ol the stale, ai least 21 years ol 
age, and a resident of the state for at least six 
months immediately preceding Ins appoint­
ment. The supreme court may prescribe ad­
ditional qualifications.

This court has prescribed no additional qualifi­
cations. Administrative Rule 36

ing an independent judiciary. There is no 
doubt that judicial independence was a par­
amount concern of the delegates;25 nor can 
there be any doubt that a judge who serves 
a t another's pleasure does not enjoy com­
plete independence. Nonetheless, we can­
not conclude that the authority given the 
presiding judge of the superior court vio­
lates the fram ers’ intent.

First, article IV does not indicate tha t in 
creating new courts, the legislature is 
bound by the framers' concept of independ­
ence for supreme and superior court justices 
and judges. Though the constitutional de­
sign for the selection and retention of the 
latter officials embodies the core of the 
framers’ statem ent regarding independ­
ence,26 article IV, section 4 would seem to 
empower the legislature to embrace precise­
ly the procedures rejected by the framers, e. 
g., selection of judges by partisan election, 
or by the governor. I t  is thus impossible to 
extract from article IV a firm concept of 
judicial independence applicable to legisla­
tively created courts.

Second, the independence of which the 
delegates spoke was independence from po­
litical pressures. The objective was an im­
partial judiciary. The framers rejected a 
system in which judges competitively cam­
paign for election, fearing that financial 
and psychological debts would be incurred 
in the process,27 and that pre-election deci­
sions in controversial cases would be molded

24. We reject the appellee's suggestion that 
since "service at the pleasure of" the superior 
court does not require a periodic accounting, it 
may result in a lifetime appointment without 
review of a magistrate's performance. The 
possibility that the presiding superior court 
judge will simply ignore the supervisory duty 
implicitly imposed by AS 22.15.170(c) is loo 
remote to invalidate the scheme per se. More­
over, tliis court, given its rule-making powers 
under art. IV. § 15, may mandate periodic per­
formance evaluations, if such become neces­
sary to give effect to the statute.

25. Sec I Proceedings of the Constitutional Con­
vention 58G--G02.

26. Id. at 601-02.

27. Id. at 584 85. 601-02.



more oy puuitc mm> m an ir.e dictates ol 
law; *“ they likewise rejected a simple gu­
bernatorial appointment system, fearing ex­
ecutive dominance over the judiciary.29 
Magistrates are not subject to any of these 
5[>ecific pressures: they do not campaign, 
are never accountable to the voting public, 
and are not appointed by the governor.30

For a magistrate to serve “at the pleas­
ure o f ’ the presiding superior court judge 
does not impair the independence of the 
magistrate to adjudicate cases impartially. 
The influence of the presiding judge simply 
cannot be equated with the undue influence 
potential in voter outrage or executive pa­
tronage. The latter may affect the out­
come of particular cases in contravention of 
the dictates of the law, merely as a result of 
psychological pressure; the pressure that 
inheres in serving at the pleasure of the 
presiding judge, by promoting competency, 
tends to ensure precisely the opposite re­
sult, namely, that adjudication will be in 
conformity with the law.

We recognize of course that a position of 
authority may be abused; however, the 
mere potential for abuse does not in this 
case render the statutory mechanism p e rse  
unconstitutional. Magistrates dismissed 
pursuant to AS 22.15.170(c) are not neces­
sarily without legal recourse. Abuses in 
particular cases may still be subject to the 
dictates of other constitutional commands, 
such as due process, and in this ease to the 
rulemaking and supervisory powers of this 
court.11 We presume that these issues will 
be explored at trial.

23. Id. at 5S6. 598.

29. Id. at 598

30. Magistrates arc appointed by the presiding 
superior court judge AS 22.15.170(c). We 
note that the territorial commissioners who ex­
ercised the powers of the offices now held by 
district judges and magistrates, at the time re 
the constitutional convention also served at tne 
"pleasure" ol their superior judicial officers. 
A.C.LA 1949 $54 4-5

31. The chairperson of tne committee that draft­
ed the judiciary article, assured the convention
delegates that any abases that might result

(h| Holloway's Imul contention is that 
article IV', section 10 32 is applicable to mag­
istrates and establishes the only means by 
which a m agistrate may be removed from 
office. Assuming, without holding, that the 
section 10 procedures are applicable to mag­
istrates,33 we do not share the appellee's 
conclusion. At the very least, the removal 
provisions of article IV are supplementary 
to the removal procedure that defines the 
end of a judge’s term. If such were not the 
case, sections 10 and 6 of article IV would 
be in direct conflict, since the retention 
elections for which supreme court justices 
and superior court judges must stand are 
most definitely a means of removing the 
latter from office. Thus even if section 10 
is applicable to r. gistrates, it does not re­
strict the legislature's authority under sec­
tion 4 to the prescribe that magistrates 
shall serve a t the pleasure of the presiding 
judge.

The judgm ent of the superior coui t is 
REVERSED.

BOOCHEVER, Justice, with whom RA- 
BINOWITZ, Chief Justice, joins, dissenting 
in part.

I do not agree with the portion of the 
opinion that holds that the requirement of 
art. IV, § 4, of Alaska's Constitution speci­
fying that: "[jjudges of other courts shall 
be selected . . . for terms
prescribed by law” is satisfied by the provi­
sions of AS 22.15.170(c). That section speci­
fies that:

The p: .siding judge of the superior court 
in each judicial district shall appoint the 
magistrates for the district court for the

from the "great flexibility" conferred by art. IV.
§ 4 on the legislature, would be subject to 
remedial action by this court under the admin­
istrative rulemaking power delegated to it by 
art. IV, $ 15. I Proceedings of the Constitu­
tional Convention 733.

32. Adopted in 196S. art. IV, § 10 created a 
commission on judicial quali .cations which 
could recommend to the supreme court that a 
justice or judge be suspended, removed from 
office, retired or censured.

33. A contention disputed by the state.

judicial district. Each magistrate serves 
at the pleasure of the presiding judge of 
the superior court in the judicial district 
for which appointed.

Specifying service "a t the pleasure" of tin 
authority seems to me to be the very antith­
esis of designating a “term .” There might 
be some argument if a term were pre­
scribed—for one, two or more years—and 
removal specified at the pleasure of the 
presiding judge. But here no term hits 
been prescribed so we need not reach that 
issue.1

The word “term" connotes a fixed period 
of time, and the use of the adjective "fixed" 
in connection with the noun “ term ” would 
be a  redundancy. The framers of our Con­
stitution sought to avoid redundancy.2

The majority admits that the word 
"term " as interpreted by courts in a variety 
of contexts refers to a period of service that 
is fixed in lime. Among cases so holding 
are Bayley  v. Garrison, 190 Cal. 690, 214 P. 
871, 872 (1923); K ra tze r v. Commonwealth, 
228 Ky. 684, 15 S.W.2d 473, 474-75 (1929); 
Board o f  Education o f  Pendleton County v. 
Gulick, 398 S.W.2d 483, 485 (Ky.App.19G6); 
State ex rel. Gilbert v. Board o f  Commis­
sioners o f  Sierra County, 29 N.M. 209, 222 
P. 654, 655 (1924); State ex rel. Matlack v. 

Oklahoma City, 38 Oki. 349, 134 P. 58, 59 
(1913) (all cases construing “term " in a con­
stitution). See also Sucppel v. City Council 
o f  Iowa City, 257 Iowa 1350, 136 N.W.2d 
523, 527 (1965); Ida County Sav. Bank v. 
Seidenslicker, 92 N.W. 862, 866 (Iowa 1902) 
(defining “term " in other contexts). In 
fact, it has been stated that “an officer 
removable a t the pleasure of the appointing 
officer has, in the strict meaning of the 
word, no ‘term ’ of office." State ex rel. 
Bonner v. District Court, 122 Mont. 464, 206 
P.2d 166 (Mont.19'9), quoting, 46 C.J.S. O f­
ficers § 38.

1. But sec Collision v. State -v rel. Green. 2 
A.2d 97 (Del.1938), discussed infra.

2. Thomas v. Bailey. 595 P.2d 1, C (Alaska 
1979).

3. Id. at 100. In our prior case concerning the 
o ffice o f a d istric t judge , we did not have

The distinction between a requirement ol 
specifying a "term " of office and a general 
authorization to the legislature is discussed 
in Collision v. Sta le  ex rel. Green, 2 A.2d 97 
(Del.1938), wherein it was held that a provi­
sion authorizing the governor to remove 
members of the S tate Industrial Accident 
Board "with or w ithout cause" was upheld 
because of the absence of a constitutional 
requirement that a “term " be prescribed for 
the office. The court stated:

As there is nothing in the Delaware Con­
stitution which requires the legislature in 
the creation of statutory offices to pre­
scribe fixed and definite terms for their 
occupancy, it must necessarily follow th a t 
no constitutional inhibition exists against 
the creation of such an office to be held 
during the pleasure of the appointing 
power.3

In contrast, Alaska’s Constitution does con­
tain a provision requiring the legislature to 
prescribe "term s” of magistrates.

The majority further admits that as used 
elsewhere in Alaska's Constitution, the 
word "term ” refers to a “period of service 
that is fixed in tim e."4 I fail to see any 
reason tv utilize a different, and what 
seems to ine to be a most strained, interpre­
tation of the word “term ” when applied to 
magistrates.

I would affirm Judge Rowland's decision 
that service a t the pleasure of the presiding 
judge falls short of the constitutional re­
quirement tha t judges be selected for 
“terms prescribed by law."

^/w\________
o |  urrauMBSRsrsuM

presented the issue of whether sei vice "at 
pieasure" complied with the constitutional re­
quirement of prescribing "terms" of office. 
Delnhay v. State. -170 P.2d 908 (Alaska 1970).

4. See Note 13 of the majority opinion, for ex­
amples.



L E S S O N  5: J U D I C I A L  E T H I C S

T h e  "Code of J u d i c i a l  Co nduct" is l o c ated in V o l u m e  III of 

the A l a s k a  Rules of C~ ’rt. The rules in this code, c a l l e d  

"Canons", are fthe rules and st andards w h i c h  j ud ges in A l a s k a  are 

r e q u i r e d  to follow. Y o u  s h ou ld read the c a n o n s  c a r e f u l l y  so 

that, as a m a g i s t r a t e ,  y o u  w i l l  k n o w  the rule s and st andards 

w h i c h  you m u s t  follow.

T he first q u e s t i o n  u s u a l l y  a s k e d  is w h y  f ormal rules and 

standards are n e c e s s a r y  for judges. O u r  c o u r t  s y s t e m  is a p u b l i c  

i n s t i t u t i o n  c h a r g e d  w i t h  the duty of m a k i n g  fair and just 

decisions. If the p e o p l e  w i t h i n  the c o u r t  s y s t e m  b e h a v e  in a 

d i g n i f i e d  and r e s p o n s i b l e  manner, it is m o r e  likely that the 

p u b l i c  w i l l  have c o n f i d e n c e  in its courts. J u d g e s  are the m o s t  

v i s i b l e  m e m b e r s  of the c o u r t  system. The p u b l i c  e x p e c t s  its 

judges to folic.; the rules of the j u s tice system.

A  judge is c o n s t a n t l y  in p u b l i c  view. B e c a u s e  some judges 

h a d  e n g a g e d  in q u e s t i o n a b l e  b e h a v i o r  p r i o r  to 1924, the A m e r i c a n  

Bar A s s o c i a t i o n *  a d o p t e d  rules for judges —  C a n o n s  of J u d i c i a l  

Ethics. S i n c e  1924 the r ules have b e e n  c h a n g e d  to r e f l e c t  

c h a n g i n g  p u b l i c  v i e w s  abou t h o w  judges s hould behave.

*The A m e r i c a n  B a r  A s s o c i a t i o n  is a v o l u n t a r y  a s s o c i a t i o n  of 
lawyers w h o  d e v e l o p  legal and j udicial policy.
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The A l a s k a  S u p r e m e  C o u r t  d e c i d e d  it was n e c e s s a r y  to have w r i t t e n  

standards for judges.

In part, this is for the p r o t e c t i o n  of judges b e c a u s e  the 

w r i t t e n  s t a n d a r d s  m a k e  it e a s i e r  for a judge to k n o w  w h a t  the 

judge should not do. M a g i s t r a t e s  are c o n s i d e r e d  to be judges 

u n d e r  the C o d e  of J u d i c i a l  C o n d u c t  and, as a judge, y o u  are b o u n d  

by the C o d e  of J u d i c i a l  Conduct. So me of the c a n o n s  are 

i n a p p l i c a b l e  to p a r t - t i m e  judges and t h o s e  are n o t e d  in this

lesson. If, at any time  d u r i n g  y o u r  t e r m  as a judge, y o u  have 

q u e s t i o n s  a b o u t  w h a t  is p r o p e r  b e h a v i o r  for a judqe, y o u  should 

read the r e l e v a n t  s e c t i o n  of the C o d e  of J u d i c i a l  Conduc t. Then, 

if y o u  still have q u e s t i o n s ,  you s h o u l d  c o n t a c t  y o u r  t r a i n i n g

judge or p r e s i d i n g  judge.

E a c h  c a n o n  w i l l  be c o v e r e d  in this lesson. E a c h  canon

appears  on the l e f t - h a n d  side of the page, w i t h  an e x p l a n a t i o n  of 

the canon on the r i g h t - h a n d  side of the page.

A f t e r  r e a d i n g  the lesson, you s h o u l d  a n s w e r  the q u e s t i o n s  in 

the test.

T h e  A l a s k a  C o d e  o f  J u d i c i a l  C o n d u c t  w a s  a d o p t e d  i n  1 9 7 3  .
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Part I. Canons
CANON 1

A J u d g e  S h o u l d  U p h o ld  
t h e  I n t e g r i t y  a n d  

I n d e p e n d e n c e  o f  t h e  J u d ic ia r y

A n independent and honorable jud iciary  is indispensable to  
justice  in  o u r society. A  judge should participate in  estab lish ­
ing, m ain tain ing , and enforcing, and should him self observe, 
high s ta n d a rd s  o f conduct so th a t  th e  in tegrity  an d  indepen­
dence o f th e  jud iciary  m ay be preserved. The provisions o f th is  
Code should  be construed and applied to  fu rth e r th a t  objective. 
(Added by  Suprem e C ourt O rder 170 dated Septem ber 17, 
1973)

C O D E  O F  J U D I C I A L  C O N D U C T

C A N O N  1. A  J U D G E  S H O U L D  U P H O L D  T H E  I N T E G R I T Y

AND INDEPENDENCE OF THE JUDICIARY

If people are to believe in a system of 

justice, the judges in the system must be 

"independent" and "honorable". Being 

"independent" means being free fror the 

influence of public opinion and making honest 

and fair decisions based on the facts 

presented in your court. Being "honorable" 

means acting in the most respectable manner, 

being honest in all your activities and 

conducting yourself in a manner which shows 

you. deserve the public trust.



CANON 2
A  J udge S h o u l d  A void  I m pr o pr ie t y  

a n d  t h e  A p p e a r a n c e  o f  
I m p r o p r ie t y  i n  A l l  H is  A c t iv it ie s

A. A  judge should respect and  comply w ith  the  law and 
should conduct him self a t  all tim es in a  m anner th a t  prom otes 
public confidence in th e  in teg rity  and im partiality  of th e  ju ­
diciary.

B. A  judge should no t allow his fam ily, social, o r  o th e r  re ­
lationships to  influence his judicial conduct o r judgm ent. He 
should  no t lend th e  prestige of his office to  advance th e  p ri­
v a te  in te rests  o f o th ers ; nor should he convey o r perm it o th ers  
to  convey the  im pression th a t  th ey  a re  in ?. special position to  
influence him. He should n o t te s tify  voluntarily  as  a  cha rac te r 
w itness. (Added by  Suprem e C ourt O rder 170 dated  Septem ber 

17, 1973)

C A N O N  2. A  J U D G E  S H O U L D  A V O I D  I M P R O P R I E T Y

A N D  THE A P P E A R A N C E  OF I M P R O P R I E T Y  IN A L L  

HIS A C T I V I T I E S

S e c t i o n  A  of C a n o n  2 states t h a t  a judge 

s h o u l d  r e s p e c t  and o b e y  the law. A t  all

times you should r e m e m b e r  that you are a 

judge and your c o m m u n i t y  looks to y o u  as a 

model. In all y o u r  d e a l i n g s  you s hou ld be 

h o n e s t  and fair.

S e c t i o n  B of C a n o n  2 stat es t h a t  a judge 

should n o t  a l l o w  the judge's p e r s o n a l

r e l a t i o n s h i p s  to a f f e c t  the judge's

decisi ons. This m e a n s  t h a t  family, friends, 

b u s i n e s s  d e a l i n g s  and t r a n s a c t i o n s  and

p o l i t i c a l  f e e lings shoul d not be p a r t  of w h a t  

y ou think a b o u t  w h e n  m a k i n g  a judic i a l  

decision. Y o u  s hould not a l l o w  o t h e r  p e o p l e  

to use y o u r  name or o f f i c e  for p r i v a t e  or 

p o l i t i c a l  gain. Y o u  should  n o t  let
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any p e r s o n  in a c o m m u n i t y  think that the 

p e r s o n  can i n f l uence you. Y o u  should do y o u r  

b e s t  not to give a nyo ne the idea that you can 

be i m p r o p e r l y  influenced.

As a judge, you should n e v e r  v o l u n t a r i l y  

t e sti fy as a c h a r a c t e r  w i t n e s s  in a court 

proceedi ng. A  c h a r a c t e r  w i t n e s s  is a p e r s o n  

w h o  m a k e s  a s t a t e m e n t  u n d e r  oath a b o u t  

an o t h e r  p e r s o n ' s  traits and habits. For 

example, if a close friend asks you to 

te s t i f y  at her c h i l d  c u s t o d y  h e a r i n g  about 

h e r  a b i l i t y  to be a goo d parent, y o u  should 

refuse. You sh ould only a p p e a r  and t e stify 

as a w i t n e s s  if y o u  are subpoenaed, that is, 

o r d e r e d  by the c o u r t  to appear.

Genera lly, as a judge, y o u  are not to 

i n t r o d u c e  or p r e s e n t  facts in a proceeding. 

F o r  example, a judge w o u l d  not n o r mally 

s u b p o e n a  and q u e s t i o n  a witness. T h e  factual
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p r e s e n t a t i o n  is the r e s p o n s i b i l i t y  of the 

p l a i n t i f f  or d e f e n d a n t  in a case. In limited 

situations, such as a c h i l d r e n ' s  proceeding, 

you, as a judge, can i n t r oduce facts. (See 

C h i l d r e n ' s  Rule 20.)



CANON 3
A  J u d g e  S h o u l d  P er fo r m  

t h e  D u t ie s  o f  H is  O f f ic e  I m p a r t ia l l y  
a n d  D il ig e n t l y

The judicial duties of a judge take precedence over all his 
other activities. His judicial duties include all the duties of his 
office prescribed by law. In the performance of these duties, 
the following standards apply:

A. Adjudicative Responsibilities.
(1) A judge should be faithful to the law and maintain pro­

fessional competence in it. He should be unswayed by partisan 
interests, public clamor, or fear of criticism.

C A N O N  3. A  J U D G E  S H O U L D  P E R F O R M  T H E  D U T I E S

O F  HIS O F F I C E  I M P A R T I A L L Y  A N D  D I L I G E N T L Y

W h e n  y o u  w e r e  a p p o i n t e d  a m a g i s t r a t e ,  

y o u  a c c e p t e d  a h i g h  level of r e s p o n s i b i l i t y  

w i t h i n  your community. Y o u r  j u d i c i a l  d u t ies 

are o f  g r e a t  impor tance. A s  a judge, y ou 

s h o u l d  b e  a v a i l a b l e  for all c o u r t  

p r o c e e d i n g s .  Y o u r  d u t i e s  and the limits of 

y o u r  p o w e r s  are set out in T i t l e  22.

A. A d j u d i c a t i v e  R e s p o n s i b i l i t i e s .

1. A s  a judge, y o u  s h o u l d  m a k e  sure 

y o u  u n d e r s t a n d  the law a n d  f o l l o w  all laws 

a nd legal proce d u r e s .  Y o u  should k e e p  up 

w i t h  c h a n g e s  in the law. Y o u r  d e c i s i o n s  

s h o u l d  be b a s e d  on e v i d e n c e  p r e s e n t e d  to you 

in court. Y o u  s ho uld n o t  b e  i n f l u e n c e d  by 

p u b l i c  pressure.



(2) A  judge should m ain tain  o rd er and  decorum  in p ro ­
ceedings before him.

(3) A  judge should be pa tien t, dignified, and  courteous to  
litigan ts, ju ro rs , w itnesses, law yers, and  o th ers  w ith  whom  he 
deals in  his official capacity, an d  should requ ire  sim ilar con­
duct of law yers, and  of h is s ta ff, cou rt officials, and  o thers  
sub jec t to  his d irection and  control.

(4) A  judge should accord to  every  person who is legally 
in te rested  in a  proceeding, o r his law yer, full r ig h t to  be heard  
according to  law, and, except as au thorized  by  law, ne ither 
in itia te  no r consider ex p a rte  o r o th er com m unications con­
cern ing  a  pending o r im pending proceeding. A judge, however, 
m ay  obtain  th e  advice of a  d isin terested  expert on th e  law 
applicable to  a  proceeding before him  if he gives notice to  the  
p a rties  o f th e  person consulted and th e  substance of th e  ad­
vice, and a ffo rd s  the  p a rtie s  reasonable opportun ity  to  re ­
spond.

2. As a judge, you are in c o n t r o l  of 

y o u r  courtr o o m .  A t  all c o u r t  p r o c e e d i n g s  y o u  

s h o u l d  m a i n t a i n  o r d e r  and r e q u i r e  p r o p e r  

b e h a v i o r  from all persons.

3. As a judge, you s h o u l d  be patient , 

d i g n i f i e d  and courteous. Y o u  s h oul d r e q u i r e  

all o t h e r  p e r s o n s  in c o u r t  to be p a t ient,  

d i g n i f i e d  and courteous.

4. A s  a judge, you s h ould a l l o w  every 

p e r s o n  l e gally i n t e r e s t e d  in a c o u r t  

p r o c e e d i n g  the r i g h t  to be h e a r d  in court. 

T h i s  m e a n s  that any p e r s o n  w h o s e  legal rights 

m i g h t  b e  a f f e c t e d  has a r i g h t  to be heard.

A n  ex p a r t e  c o m m u n i c a t i o n  is a p e r s o n  

s p e a k i n g  a l o n e  or s e c r e t l y  to a judge. A s  a 

judge, y o u  s h o u l d  not a l l o w  a n y  ex p a r t e  

c o m m u n i c a t i o n s .  A l l  p a r t i e s  in a co urt 

p r o c e e d i n g  h a v e  e q u a l  r i g h t s  to a fair and 

i m p a r t i a l  h e a r i n g  and s h ould be h e a r d  in 

c o u r t .



(5) A  judge should dispose promptly of the business of the 

court.

(6) A  judge should abstain f r o m  public c o m m e n t  about a 

pending or impending proceeding in a n y  court, a n d  should re­

quire similar abstention on the part of court personnel sub­

ject to his direction and control. This subsection does not pro­

hibit judges f r o m  m a k i n g  public statements in the course of 

their official duties or f r o m  explaining for public informa­

tion the procedures of the court.

There may be situations where you, as a 

judge, will find it necessary to speak to a 

disinterested expert to gain a necessary 

understanding of a legal issue in a case. 

For example, you are hearing a case in which 

a contract clause is at issue. You wish an 

explanation of this clause from your training 

judge. The training judge is not involved in 

the case. In a case like this, you, as the 

judge, would tell the parties the name of the 

training judge you consulted and what the 

training judge said. Each of the parties 

should be allowed a reasonable time to 

respond to this information.

5. You, as a judge, should handle all 

court business efficiently and promptly.

6. Neither you nor any court employees 

under your direction should publicly comment 

on a case before a case is heard or while it 

is being heard. However, you, as a judge, 

may talk about your official duties and



(7) A  judge should  prohib it broadcasting, televising, re­
cording, o r tak in g  pho tographs in the  courtroom  and  areas 
im m ediately ad jacen t th e re to  during  th e  sessions of court o r  re ­
cesses betw een sessions, except th a t  a  judge m ay au th o rize :

(a) th e  use of electronic o r photographic m eans fo r the

presentation o f evidence, for the perpetuation of a record, or 
for o ther purposes o f judicial administration;

(b) the broadcasting, televising, recording, or photograph­
ing o f investitive, ceremonial, or naturalization proceedings;

(c) the broadcasting, televising, recording, and the taking 
o f  photographs in the courtroom and areas immediately ad­
jacent thereto during a ju d ’ ial proceeding open to the public 
or during recesses between such sessions of court, provided:

(i) that a plan for media coverage has been approved 
by the supreme court. A plan for media coverage shall contain 
safeguards to ensure compliance with (ii) through (iv) o f this 
subsection and shall include provisions governing the numbers 
and types o f  camera and broadcast equipment to be allowed, 
numbers o f  camera and equipment operators, location o f 
cameras and equipment and media personnel, movement o f 
personnel and equipment, lighting augmentation if any to al­
lowed, forms, designation o f courtrooms approved for cover­
age, and o ther details as may be necessary to regulate the media 
activity in accordance with this subsection;

e x p l a i n  p r o c e d u r e s  of the court. F o r  

example, you could talk to the c i t y  c o uncil  

or a high school class a b o u t  the types of 

c ases a m a g i s t r a t e  is a l l owed  to hear.

7. T h e  A l a s k a  S u p r e m e  C o u r t  has 

a d o p t e d  a plan for m e d i a  c o v e r a g e  of j u d icial 

p r oce edings. M e d i a  c o v e r a g e  i n c l u d e s

b r o a d c a s t i n g ,  televising,  or r e c o r d i n g  by a 

p a r t y  o ther than the c o u r t  or t a k i n g  still 

p h o t o g r a p h s  of p r o c e e d i n g s  c o n d u c t e d  by the 

supreme court, c ourt of a ppeals, s u p e r i o r

courts  and d i s t r i c t  courts. W h e n e v e r  you 

h a v e  any q u e s t i o n s  a bout m e d i a  c o v e r a g e  in 

y o u r  courtroom, y o u  should c o n t a c t  you r 

p r e s i d i n g  judge and area court admini s t r a t o r .  

T h e  A l a s k a  S u pre me C o u r t  P l a n  for M e d i a  

C o v e r a g e  of J u d i c i a l  P r o c e e d i n g s  is v e r y

s p e c i f i c .

Basically , the p r e s i d i n g  judge and 

area court a d m i n i s t r a t o r  for e a c h  d i s t r i c t  

should state w h a t  area of each c o u r t  l o c a t i o n
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(ii) that in civil proceedings o ther than those listed in 
subparagraph (iii) permission shall have been expressly granted 
by the judge, and that in criminal proceedings o ther than those 
listed in subparagraph (iii) permission shall have been expressly 
granted by the judge and the defendant. For media coverage o f  
Supreme Court and Court o f  Appeals proceedings only the per­
mission o f  the Court shall be required;

(iii) that the media coverage provisions set forth in 
subparagraph (ii) shall not apply to matters involving juveniles, 
divorce, dissolution o f  marriage, domestic violence, child 
support, child custody and visitation, adoption, paternity and 
o ther family matters. Media coverage o f  these proceedings is 
prohibited. For media coverage o f  proceedings which deal with 
sexual offenses, the permission o f  the victim, the defendant, 
and the judge shall be required;

(iv) that the media activity will not distract the partici­
pants, impair the dignity of the proceedings, or interfere with 
the achievement of a fair and impartial hearing or trial;

(v) that in trial court proceedings, no witness, juror, 
or party who expresses to the judge any prior objection shall be 
photographed by any camera, nor shall the testimony of such 
a witness, ju ro r  or party be broadcast or telecast;

(vi) that participating members o f  the media shall agree 
to abide by the provisions o f  this subsection and any approved 
plan for media coverage; and

(vii) that each judge shall provide the administrative 
director on request information concerning «.ny media coverage 
of proceedings before that judge, including written reasons for 
any denial by the judge o f  permission for media coverage. 
(Amended by Supreme Court Order 502 effective February 1, 
1982)

is a p u b l i c  are a in w h i c h  m e d i a  c o v e r a g e  m a y  

take place w i t h o u t  o b t a i n i n g  p r i o r  approval. 

M e d i a  p e r s o n n e l  w a n t i n g  to c o v e r  a civil or 

c r i m i n a l  p r o c e e d i n g  in y o u r  c o u r t  m u s t  m a k e  a 

re q u e s t  t h r o u g h  y o u r  area court 

admini s t r a t o r ,  w h o  forwa r d s  the r e q u e s t  to 

you. Y o u  m a k e  the d e c i s i o n  w h e t h e r  m e d i a  

c o v e r a g e  w i l l  be p e r m i t t e d  and w h a t  the 

limits of t h a t  c o v e r a g e  w i l l  be. In a 

c r i m i n a l  trial, it is the r e s p o n s i b i l i t y  of 

the m e d i a  p e r s o n n e l  to g e t  w r i t t e n  p e r m i s s i o n  

from the d e f e n d a n t  to film or a u d i o t a p e  the 

proceeding. T h e  p l a n  for m e d i a  c o v e r a g e  of 

ju d ic ial p r o c e e d i n g s  d oes not a p p l y  to 

m a t t e r s  i n v o l v i n g  juveniles, divorce, 

d i s s o l u t i o n  of marria ge, d o m e s t i c  violence, 

ch i l d  support, c h i l d  c u s t o d y  a n d  visit a t i o n ,  

adoption, p a t e r n i t y  and o t h e r  family m atters. 

Th e r e  should be no b r o a d c a s t i n g ,  tele vising, 

or r e c o r d i n g  by a p a r t y  o t h e r  than the court



or t a k i n g  s till p h o t o g r a p h s  of these 

procee d i n g s .

If the m e d i a  w i s h e s  to c o v e r  any of y o u r  

pr o c e e d i n g s ,  you s h o u l d  c o n t a c t  y o u r  area 

court a d m i n i s t r a t o r  w h o  w i l l  w o r k  w i t h  y o u  to 

see t h a t  the A l a s k a  S u p r e m e  C o u r t  p l a n  for 

m e d i a  c o v e r a g e  of j u d i c i a l  p r o c e e d i n g s  is 

followed. The A l a s k a  S u p r e m e  C o u r t  Plan for 

M e d i a  C o v e r a g e  of J u d i c i a l  P r o c e e d i n g s  

ap p l i e s  o n l y  to m e d i a  b r o a d c a s t i n g ,  

t elevising,  r e c o r d i n g  or t a k i n g  of still 

p h o t o g r a p h s  in the c o u r t  by a p a r t y  o t h e r  

than the court. T h e  m e d i a  c a n n o t  be s t opped 

from c o v e r a g e  o u t  of or away f r o m  the court, 

such as t a k i n g  p h o t o g r a p h s  of a d e f e n d a n t  

e n t e r i n g  a court.

Ge n e r a l l y ,  y o u  s h o u l d  n o t e  that a n y o n e  

can order, p a y  for and g e t  a c a s s e t t e  

r e c o r d i n g  of a p r o c e e d i n g ,  c o u r t  o r d e r  or 

t r ans cript. Howev er, some p r o c e e d i n g s ,  for 

example, g r a n d  jury and c h i l d r e n ' s

12



B. Administrative Responsibilities.

(1) A judge should diligently discharge his administrative 
responsibilities, maintain professional competence in judicial 
administration, and facilitate the performance o f  the adminis­
trative responsibilities o f  o ther judges and court officials.

(2) A judge should require his staff and court officials sub­
ject to his direction and control to observe the standards of 
fidelity and diligence that apply to him.

(3) A judge should take or initiate appropriate disciplinary 
measures against a judge or lawyer for unprofessional conduct 
o f  which the judge may become aware.

(4) A judge should not make unnecessary appointments. 
He ‘ hould exercise his power o f  appointment only on the basis 
o f  merit, avoiding nepotism and favoritism. He should not ap­
prove compensation o f  appointees beyond the fair value of 
services rendered.

p r o c e e d i n g s ,  are c o n f i d e n t i a l  and c a s s e t t e  

r e c o r d i n g s  of c o n f i d e n t i a l  p r o ceedings , c ourt 

orders, or t r a n s c r i p t s  are not a v a i l a b l e  to 

the public.

B. A d m i n i s t r a t i v e  R e s p o n s i b i l i t i e s .

1. A s  a judge, you are to b e  diligent, 

m e a n i n g  e f f i c i e n t  and t h o r o u g h  in p e r f o r m i n g  

y o u r  duties. Y o u  should h e l p  o t h e r  court 

staff, if any, to d o  th eir jobs p roperly.

2. Y o u  should r e q u i r e  c o u r t  staff 

m e m b e r s  u n d e r  y o u r  s u p e r v i s i o n  to m a i n t a i n  

the same s t a n d a r d s  of h o n e s t y  a n d  d i l i g e n c e  

r e q u i r e d  of a judge.

3. If you, as a judge, b e c o m e  a w a r e  of 

u n p r o f e s s i o n a l  c o n d u c t  of a n o t h e r  judge or a 

lawyer, you s h o u l d  r e p o r t  the o f f e n d i n g  judge 

to the C o m m i s s i o n  on J u d i c i a l  C o n d u c t  or the 

o f f e n d i n g  l a wyer to the A l a s k a  Bar 

A s s o c i a t i o n .

4. A s  a judge, you s hould not a p point 

or h i r e  any e m p l o y e e s  w i t h o u t  all n e c e s s a r y

13



C. Disqualification.

( I )  A judge should disqualify himself in a proceeding in 
which his impartiality might reasonably be questioned, includ­
ing but not limited to instances where:.

(a) he has a pe- sonal bias or prejudice concerning a party, 
or personal knowledge o f  disputed evidentiary facts concerning 
the proceeding;

(b) he served as lawyer in the m atter  in controversy, or 
a lawyer with whom he previously practiced law served during 
such association as a lawyer concerning the matter, or the 
judge or such lawyer has been a material witness concerning it,

(c) he knows that he, individually or as a fiduciary, or 
his spouse or minor child residing in his household, has a ii- 
nancial interest in the subject m atter  in controversy or in a 
party to the proceeding, or any other interest that could be 
substantially affected by the outcome of the proceeding;

(d) he or his spouse, or a person within the third degree 
o f  relationship to either o f  them, or the spouse of such a per­
son:

a p p r o v a l s  and in a c c o r d a n c e  w i t h  c o u r t  s y s t e m  

p e r s o n n e l  rules.

C . D i s q u a l i f i c a t i o n .

1. W h e n  you, as a judge, c a n n o t  be 

fair and i m p a rti al or w h e n  o t h e r  p e o p l e  could 

q u e s t i o n  y o u r  fairness, you s ho uld d i s q u a l i f y  

y o u r s e l f  from the case. If you h a v e  a bias 

o r  p r e j u d i c e  a g a i n s t  a p a r t y  or a w i t n e s s ,  

you should not h e a r  the case —  this m e a n s  

d i s q u a l i f y i n g  yourself. "To dis qua l i f y "  

m e a n s  t h a t  you w i l l  not h e a r  a case. If you 

h a v e  p e r s o n a l  k n o w l e d g e  of facts in a case 

and yo u c ould  not be fair and i m p a rtial or it 

w o u l d  a p p e a r  y o u  c o u l d  not b e  fair and 

impartial, y o u  sh ould not h e a r  the case. If 

yo u  or a law p a r t n e r  w e r e  a lawyer for a 

p a r t y  in a case, yo u should not h e a r  th at 

case. W h e r e  y o u  have, or a m e m b e r  of y o u r  

family living in the same h o u s e h o l d  has, a 

f i n a n c i a l  i n t erest in a case —  tha t is, you
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(i) is a party to the proceeding, or an officer, director, 
or trustee o f  a party;

(ii) is acting as a lawyer in the proceeding;
(iii) is known by the judge to have an interest that 

could be substantially affected by the outcome o f  the proceed­
ing;

(iv) is to the judge’s knowledge likely to be a material 
witness in the proceeding;

or a family m e m b e r  co uld p r o f i t  or lose money 

—  y o u  s h o u l d  n o t  h e a r  the case.

W h e r e  you or y o u r  spouse or a close 

family m e m b e r  is c o n n e c t e d  to a case, you 

s h o u l d  not hear the case. For example, a 

c o n n e c t i o n  c o u l d  be that you or your spouse, 

or close  f a mily m e m b e r  are (i) a pa rty in a 

case, (ii) an of ficer, d i r e c t o r  or trustee 

for a c o r p o r a t i o n  or o r g a n i z a t i o n  in a case,

(iii) a c t i n g  or have acted as a lawyer in a 

case, (iv) k n o w n  to have an i n t e r e s t  chat 

w o u l d  b e  l a rgely c h a n g e d  by the d e c i s i o n  in 

the case, or (v) to be a w i t n e s s  in a case.

Th i s  m e a n s  y o u  m u s t  be very c a r e f u l  to 

insure t h a t  y o u  can be fair and i m p a rtial in 

all the m a t t e r s  you hear. You shoul d stay 

i n f o r m e d  a b o u t  y o u r  f a m ily's financial 

i n t e r e s t s  so t h a t  y ou can be c e r t a i n  your 

i m m e d i a t e  family, i n c l u d i n g  those family 

m e m b e r s  l iving in y o u r  home, have no 

c o n n e c t i o n  to the m a t t e r s  y o u  hear. If you
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(2) A judge should inform himself about his personal and 
fiduciary financial interests, and make a reasonable effort to 
inlorm himself about the personal financial interests of his 
spouse and minor children residing in his household.

(3) For the purposes o f this section:
(a) the degree of relationship is calculated according to 

the civil law system;

o r  y o u r  family m e m b e r s  have any m e a n i n g f u l  

c o n n e c t i o n  w i t h  a m a t t e r  b e f o r e  you, you 

should d i s q u a l i f y  yourself, that is, not h e a r  

the case-. Also, if y o u r  i m p a r t i a l i t y  could 

be q u e s t i o n e d  by o t h e r  people, you m u s t  

r e m e m b e r  to a v o i d  "even the a p p e a r a n c e  of 

impropriety" or unfair ness.

2 ,  T h i s  secti on tells y o u  that you 

s hould al ways be aware and i n f orm ed of your 

p e r s o n a l  and f i n a n c i a l  i n t e r e s t s  and of y o u r  

s p o use's and c h i l d r e n ' s  financi al interests. 

If y o u  do not k n o w  t h e s e  things, then you 

m i g h t  not k n o w  w h e n  y o u r  i m p a r t i a l i t y  and 

fairness could be q u e s t i o n e d  by m e m b e r s  of 

y o u r  community.

3. This  s e ction tells y o u  the m e a n i n g  

of the w o r d s  used in C a n o n  3C:

(a) T he ci vil law s y s t e m  of 

c a l c u l a t i n g  the d e g r e e  of family r e l a t i o n s h i p  

is a s y s t e m  e x p l a i n i n g  the c l o s e n e s s  of one's 

relatives. The first d e g r e e  of the family
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(b) “ fiduciary” includes such relationships as executor, 
administrator, trustee, and guardian;

r e l a t i o n s h i p  is a p e r s o n ' s  child. T h e  s ec ond 

d e g r e e  of the family r e l a t i o n s h i p  is 

g r a n d c h i l d r e n ,  b r o t h e r s  an d sisters and 

g r a n d p a r e n t s .  T h e  third d e g r e e  of the family 

r e l a t i o n s h i p  is g r e a t  g r a n d c h i l d r e n ,  n e p h e w s  

and nieces, u n c l e s  and aunt s and g r e a t  

g r a n d p a r e n t s .

C a n o n  3C(1)(d) refers to a p e r s o n  w i t h i n  

the t h i r d  d e g r e e  of r e l a t i o n s h i p  to a judge 

or  j u d ge's spouse. T h i s  m e a n s  all y o u r  

f amily m e m b e r s  and y o u r  s p o u s e ' s  family 

m e m b e r s  w i t h i n  the first degree, se cond 

d e g r e e  or t h i r d  d e g r e e  o f  relationshi p. 

Thus, C a n o n  3 C (1) (d) r e q u i r e s  y o u  to be aware 

of y o u r  f a m i l y ' s  a c t i v i t i e s  and i n v o l v e m e n t s  

w h i c h  m a y  co me b e f o r e  you as a judge.

(b) A  "fiduciary" is a p e r s o n  w h o  

acts in a p o s i t i o n  of t r u s t  for another. 

T h i s  can i n c l u d e  an (i) e x e c u t o r  —  a p e r s o n  

a p p o i n t e d  u n d e r  a w i l l  to c a r r y  out the 

d i r e c t i o n s  of the will, or (ii) an
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(c) “ financial interest” means ownership o f  a legal or 
equitable interest, however small, or a relationship as director, 
advisor, or o ther active participant in tne affairs o f  a party, ex­
cept that:

(i) ownership in a mutual or common investment fund 
that holds securities is not a “ financial interest” in such se­
curities unless the judge participates in the management o f  the 
fund;

(ii) an office in an educational, religious, charitable,

fraternal, or civic organization is not a “ financial interest” in 
securities held by the organization;

(iii) the proprietary interest o f a policy holder in a 
mutual insurance company, o f  a depositor !n a mutual savings 
association, or a similar proprietary interest, is a “ financial in­
terest” in the organization only if the outcom e o f  the proceed­
ing could substantially affect the value of the interest;

(iv) ownership o f  government securities is a “ financial 
interest" in the issuer only if the outcom e o f  the proceeding 
could substantially affect the value of the securities.

a d m i n i s t r a t o r  —  a p e r s o n  a p p o i n t e d  by a 

court to settle p r o p e r t y ,  or (iii) a t r u s t e e  

—  a p e r s o n  to w h o m  a n o t her's p r o p e r t y  or 

m a n a g e m e n t  of a n o t h e r ' s  p r o p e r t y  is 

e ntrus t e d ,  or (iv) g u a r d i a n  —  a p e r s o n  w h o  

guards, p r o t e c t s  or takes care of a n o t h e r  

p e r s o n  or property.

(c) A  " f i n a n c i a l  interest" m e a n s  

an a c t u a l  m o n e y  i n t e r e s t  or some w a y  in w h i c h  

you c o u l d  r e a l i z e  any g a i n  or loss to your 

m o n e y  o r  property. If you r e g u l a r l y  tell 

s o meo ne else how to h a n d l e  m o n e y  or prope rty, 

even t h ou gh the m o n e y  or p r o p e r t y  d o e s  not 

b e l o n g  to you, t h a t  is a fi nancial interest.

An o f f i c e  in an e d ucatio nal, religious, 

c h a r i t a b l e  or f r a t e r n a l  o r g a n i z a t i o n  is not a 

f i n a n c i a l  interest. If you h a v e  a p o l i c y  

w i t h  a m u t u a l  i n s u r a n c e  c o mpany or put y o u r  

m o n e y  in a m u t u a l  s a v i n g s  associat ion, that 

is not a f inancial interest. However, if an 

e d u c ational, r eligious, charitable, f r a t e r n a l
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D. Remittal o f Disqualification.

A judge disqualified by the terms o f  Canon 3C(1) (c) or 
Canon 3C(1) (d) may, instead o f  withdrawing from the pro­
ceeding, disclose on the record the basis of his disqualification. 
If, based on such disclosure, the parties and lawyers, indepen­
dently of the judge’s participation, all agree in writing that 
the judge’s relationship is immaterial or that his financial in­
terest is insubstantial, the judge is no longer disqualified, and 
may participate in the proceeding. The agreement, signed by 
all parties and lawyers, shall be incorporated in the record o f  
the proceeding. (Added by Supreme Court Order 170 dated 
September 17, 1973; amended by Supreme Court Order 387 
effective November 1, 1979; and by Supreme Court Order 502 
effective February 1, 1982)

or civic o r g a n i z a t i o n  of w h i c h  you are a 

director or o f f i c e r  a p p e a r s  b e f o r e  you, as a 

judge, you s hould not h e a r  the case. If your 

m utua l i n s u rance c o m p a n y  or m u t u a l  savings 

a ssoci a t i o n  a p p e a r s  b e f o r e  you and y o u r  

decis i o n  in the c o u r t  p r o c e e d i n g  could affect 

your interest, y o u  s h o u l d  not hear the case 

b e c a u s e  you w o u l d  give the a p p e a r a n c e  of 

b e i n g  u nable  to be fair a n d  impartial.

Owning g o v e r n m e n t  s e c u r i t i e s  is a 

financial i n t e r e s t  o n l y  if the o u t c o m e  of 

p r o c e e d i n g s  b e f o r e  y o u  c o u l d  largely affect 

the v a l u e  of the g o v e r n m e n t  securities.

D. R e m itt al of D i s q u a l i f i c a t i o n .

If you are d i s q u a l i f i e d  u nder C a n o n  

3C(1) (c) or ( d ) , that is, y o u  or a m e m b e r  of 

y o u r  family have an i n t e r e s t  in a case b ef ore 

you, you s h o u l d  state on the record the 

r eason why y o u  are d i s q u a l i f y i n g  y o u r s e l f  

from the case. Y o u  m u s t  m a k e  a full 

d i s c l o s u r e  b y  s t a t i n g  all the reasons you are
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d i s q u a l i f y i n g  yourself. If all the p a r t i e s  

agree, in w r i t i n g , that y o u r  i n t e r e s t  or that 

of y o u r  family is small and d o e s  n o t  matter, 

y o u  can hear the case. T h e  agreement, signed 

by all p a r ties and t h e i r  lawyers, b e c o m e s  

p a r t  of the record of the p r oc eeding. 

However , if y o u  k n o w  or feel or it a p p e a r s  

you c a n n o t  be fair, you should not h e a r  the 

case, ev en if all the p a r t i e s  agree in 

writing.
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C A N O N  4

A JUDGE MAY ENGAGE IN ACTIVITIES 
TO IMPROVE THE LAW, THE LEGAL SYSTEM,

AND THE ADMINISTRATION O F JUSTICE

A judge, subject to the proper performance o f  his judicial 
duties, may engage in the following quasi-judicial activities, if 
in doing so he does not cast doub t on  his capacity to decide 
impartially any issue that may come before him:

A. He may speak, write, lecture, teach, and participate in 
o ther  activities concerning the law, the legal system, and the 

administration o f  justice.

B. He may appear at a public hearing before an executive or 
legislative body or official on matters concerning the law, the 
legal system, and the administration o f  justice, and he may 
otherwise consult with an executive or legislative body or of­
ficial, but only on  matters concerning the administration o f

justice.

C A N O N  4. A J U D G E  M A Y  E N G A G E  IN A C T I V I T I E S  TO 

I M P R O V E  T H E  LAW, THE L E G A L  S Y S T E M  A N D  THE 

A D M I N I S T R A T I O N  OF J U S T I C E

A. Y o u  m a y  speak, w r i t e  and t e a c h  ab out the 

law, the legal s y s t e m  and the a d m i n i s t r a t i o n  

of justice, as long as y o u r  a c t i v i t i e s  do not 

cast d o u b t  o n  y o u r  a b i l i t y  to be fair w h e n  

you d e c i d e  cases. Y o u  s hould n e v e r  d i s c u s s  

any case w h i c h  is p e n d i n g  b e f o r e  you.

B. Y o u  m a y  a p p e a r  at p u b l i c  h e a r i n g s  b e f o r e  

an e x e c u t i v e  or l e g i s l a t i v e  b o d y  or official. 

You m a y  s peak o n l y  ab out m a t t e r s  c o n c e r n i n g  

the law and the legal system. Y o u  m a y  not 

speak a b o u t  a p a r t i c u l a r  c a s e  w h i c h  is 

p e n d i n g  b e f o r e  you. F o r  example, y o u  cou ld 

speak a b o u t  fish and w i l d l i f e  s e n t e n c i n g  

p a t t e r n s  in y o u r  c o u r t  or region, but y ou 

could not s peak a b o u t  a f i shing v i o l a t i o n  

then p e n d i n g  in y o u r  c o u r t  or p e n d i n g  in 

a n o t h e r  court.

i m a m     a m  i m  hi m i i  i i i n  mu iiiwinmii
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C. He may serve as a member, officer, or director of an or­
ganization or governmental agency devoted to the improve­
ment o f the law, the legal system, or the administration o f 
justice. He may assist such an organization in raising funds and 
may participate in their management and investment, but 
should not personally participate in public fund raising activi­
ties. He may make recommendations to public and private tund- 
granting agencies on projects and programs concerning 
th e  law, th e  legal system, and th e  adm inis tra tion of justice. 
(Added by Supreme Court O rder 170 dated September 17, 
1973)

C. Y o u  m a y  serve as a m e m b e r ,  o f f i c e r  or 

d i r e c t o r  of an o r g a n i z a t i o n  or a g e n c y  w o r k i n g  

on the i m p r o v e m e n t  of the law, the legal 

sy s t e m  and the a d m i n i s t r a t i o n  of justice. 

F o r  example, you c o u l d  serve on an 

i n t e r a g e n c y  c o m m i t t e e  i n v e s t i g a t i n g  s t a t ew ide 

se n t e n c i n g  p a t t e r n s  o r  on the c o u r t  s y s t e m  

forms c ommittee.

Y o u  s h o u l d  n e v e r  p e r s o n a l l y  raise m o n e y  

for o r g a n i z a t i o n s  or p a r t i c i p a t e  in t h e i r  

fund r a i s i n g  act ivities.
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A  J udge  S h o u l d  R e g u l a t e  
H is  E x t r a - J u d ic ia l  A c t iv it ie s  

to  M in im iz e  t h e  R is k  o f  C o n f l ic t  
w it h  H is  J u d ic ia l  D u t ie s

CANON 5

A. Avocational Activities. A  judge m a y  write, lecture, teach, 

a n d  speak un non-legal subjects, and engage in the arts, 

sports, and other social a n d  recreational activities, if such 

avocational activities do not detract f r o m  the dignity of his 

office or interfere with the performance of his judicial duties.

B. Civic and Charitable Activities. A  judge m a y  participate 

in civic a nd charitable activities that do not reflect adversely 

u p o n  his impartiality or interfere with the performance of his 

judicial duties. A  judge m a y  serve as an officer, director, trus­

tee, or non-legal advisor of a n  educational, religious, chari­

table, fraternal, or civic organization not conducted for the

economic or political advantage of its members, subject to the 

following limitations:

(1) A  judge should not serve if it is likely that the organi­

zation will be engaged in proceedings that would ordinarily 

c o m e  before h i m  or will be regularly engaged in adversary 

proceedings in a n y  court.

C A N O N  5. A  J U D G E  S H O U L D  R E G U L A T E  HIS

E X T R A - J U D I C I A L  A C T I V I T I E S  TO M I N I M I Z E  THE 

RISK OF C O N F L I C T  W I T H  HIS J U D I C I A L  D UTIES

This C a n o n  sets the g u i d e l i n e s  for 

judges and t h e i r  a c t i v i t i e s  o u t s i d e  their 

judicial duties.

A. A v o c a t i o n a l  A c t i v i t i e s .

T h i s  s e c tion r e q u i r e s  that y o u r  o u t s i d e  

a c t i v i t i e s  —  in the arts, sports, social and 

r e c r e a t i o n a l  a c t i v i t i e s  —  not a f f e c t  y o u r  

j u d i c i a l  d i g n i t y  or j u d icial p e rform ance.

B. C i v i c  and C h a r i t a b l e  A c t i v i t i e s .

Yo u  m a y  be i n v o l v e d  in civi c and 

c h a r i t a b l e  a c t i v i t i e s  as long as those 

a c t i v i t i e s  do not i n t e rfere w i t h  y o u r  

judicia l d u t i e s  or fairness. You m a y  be an 

officer, t r u s t e e  or n o n - l e g a l  a d v i s o r  of a
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(2) A  judge should not solicit funds fo r any educational, 
religious, charitable, f ra te rn a l, o r  civic organization, o r use o r 
perm it th e  use of the  p restige of his office fo r th a t  purpose, 
b u t he m ay be listed a s  an  officer, d irector, o r  tru s tee  o f such 
an  organization. He should no t be a  speaker o r th e  guest of 
honor a t an  o rganization’s fund  raising  events, b u t he m ay 
a tte n d  such events.

civic or c h a r i t a b l e  o r g a n i z a t i o n  w h i c h  is not 

run for the e c o n o m i c  or p o l i t i c a l  b e n e f i t  of 

its members.

If it is l ikely that the o r g a n i z a t i o n  

w i l l  r e g u l a r l y  be in your  court, y o u  should 

not be p a r t  o f  the o r g a n i z a t i o n  or act as an 

officer, t r u s t e e  or n o n - l e g a l  advisor.

Y o u  m a y  be an officer, d i r e c t o r  or 

trustee of a c i v i c  o r  c h a r i t a b l e  

organi z a t i o n .  Ho wever, y o u  should not raise 

m o n e y  or speak at any fund raising e vents or 

p e r m i t  y o u r  o f f i c e  as judge to lend p r e s t i g e  

to a fund raising event. You m a y  a t t e n d  fund 

ra ising e v ents for a ci vic or c h a r i t a b l e  

o r g a n i z a t i o n .  F o r  example, you c o u l d  be a 

member, officer, d i r e c t o r  or t r ust ee for the 

Boy S couts  or Girl Scouts, a hosp ital, your 

church, or the local search and rescue 

o r g a n i z a t i o n  and atten d their fund r a ising  

events. (Note the d i f f e r e n c e  b e t w e e n  C a n o n  

7 A ( c ) , w h i c h  states c l e a r l y  th at y o u  c a nnot

24



(3) A judge should no t give investm ent advice to  such an 
organization, bu t he m ay serve on its  board of d irec to rs  or 
tru s tee s  even though it has th e  responsibility fo r approving 
investm ent decisions.

attend  p o l i t i c a l  events, i n c l u d i n g  fund 

ra ising events. A n y  o r g a n i z a t i o n  or g r o u p  

e n g a g e d  in or t aking sides in p u b l i c  p o l i c y  

o r  the e l e c t i o n  c i n d i v i d u a l s  to o ffice is 

c o n s i d e r e d  a p o l i t i c a l  organi z a t i o n .  For 

example, the R ep ublican, Democ r a t i c ,  or 

L i b e r t a r i a n  p a r t i e s  w o u l d  be c o n s i d e r e d  

p o l i t i c a l  organizat ions.)

Y o u  should n o t  give financial advice to 

a civic or c h a r i t a b l e  o r g a n i z a t i o n .  However, 

you m a y  serve on the b o a r d  of d i r e c t o r s  of a 

civic or c h a r i t a b l e  organ i z a t i o n .
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c . Financial Activities.

( l )  A  judge should re fra in  from  financial and business 
dealings th a t  tend  to  reflect adversely  on h is im partiality , in ­
te rfe re  w ith the  p roper perfo rm ance o f his judicial duties, 
exploit his judicial position, o r involve him  in freq u en t tra n s ­
actions w ith law yers o r  persons likely to  come before th e  
court on which he serves.

(2) Subject to  th e  requ irem en t o f subsection (1 ), a  judge
m a; hold and m anage investm ents, including rea l es ta te , and
engage in o th er rem unerative ac tiv ity  including the  operation 
o f a  business.

(3) A  judge should m anage his investm ents and o th e r  fi­
nancial in te rests  to  minimize th e  num ber of cases in which he 
is disqualified. A s soon as  he can do so w ithou t serious finan­
cial detrim ent, he should divest him self of investm ents and 
o ther financial in te rests  th a t  m ight require frequen t disquali­
fication.

( t )  N either a  judge nor a  m em ber o f h is  fam ily residing 
h is household should accept a  g ift, bequest, favor, o r  I oe 
from  anyone except a s  fo llow s:

C. F i n a n c i a l  A c t i v i t i e s .

T h i s  section r e q u i r e s  you to h a n d l e  y o u r  

b u s i n e s s  a n d  f i n a n c i a l  a c t i v i t i e s  

r e s p o n s i b l y .

(1) You should h a ndle y o u r  b u s i n e s s  and 

f i n a n c i a l  a c t i v i t i e s  so you can be fair in 

h e a r i n g  y o u r  cases.

(2) T h i s  section a llows you to invest 

m o n e y  and o p e r a t e  a busin ess. Ho wever, you 

m u s t  m a n a g e  invest m e n t  and f i n a n c i a l  

a c t i v i t i e s  so y o u  can be fair in h e a r i n g  your 

c a s e s .

(3) Y o u r  inv est m e n t s  and any other 

f i n a n c i a l  interests should be a r r a n g e d  so 

t h a t  y o u  w i l l  not be d i s q u a l i f i e d  from cases. 

If y o u  have f i n a nci al or i n v e s t m e n t  inte rests 

w h i c h  c a u s e  or w i l l  c ause y o u  to be 

f r e q u e n t l y  d i s q ualified, you s hould r e a r r a n g e  

y o u r  f i n a n c e s  to a v o i d  d i s q u a l i f i c a t i o n .

(4) You and y o u r  f am ily should not take 

a d v a n t a g e  of y o u r  p o s i t i o n  to a c c e p t  gifts,
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(a) a  judge m ay  accept a  g ift incident to  a  public te s ti­
monial to  h im ; books supplied by  publishers on a  complimen­

ta r y  basis fo r  official use; o r an  invitation to  the judge and 
his spouse to  a tten d  a  bar-re la ted  function o r  ac tiv ity  devoted 
to  th e  im provem ent of the  law, the  legal system , o r the  ad ­
m in istra tion  of justice;

(b) a  judge o r  a  m em ber of his fam ily  residing in his 
household m ay  accept o rd ina ry  social hosp ita lity ; a gift, be­
quest, favor, o r loan from  a  relative; a  wedding o r engage­
m ent g ift; a  loan from  a  lending institu tion  in its  regu lar 
course of business on th e  sam e term s generally  available to 
persons who are  n o t judges; o r  a  scholarship  o r fellowship 
aw arded on th e  sam e te rm s applied to o th e r applicants;

favors or loans. T h i s  s e ction s t ates that 

y o u  and family m e m b e r s  living in y o u r  

h o u s e h o l d  m a y  accept:

(a) a g i f t  g i v e n  at a p u b l i c

functio n to e x p r e s s

appreciat ion; b o o k s  for 

o f f i c i a l  use g i v e n  by 

p u b l i s h e r s  o r  an i n v i t a t i o n  to 

you and y o u r  spouse to a t t e n d  

a legal activity;

(b) o r d i n a r y  social h o s p i t a l i t y ,  

such as a d i n n e r  in vitation;

a gift, a b e q u e s t  (left to y o u  

in a w i l l ) , favor or loan fr om 

a relative;

a w e d d i n g  or e n g a g e m e n t  gift; 

a loan on the same terms and 

c o n d i t i o n s  r e q u i r e d  of any 

o t h e r  borrower;

a s c h o l a r s h i p  or f e l l o w s h i p  on 

the same terms a p p l i e d  to
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(c) a judge or a m e m b e r  of his family residing in his 

household m a y  accept a n y  other gift, bequest, favor, or loan 

only if the donor is not a party or other person w h o s e  inter­

ests have c o m e  or are likely to c o m e  before him, and, if its 

value exceeds $100, *hc judge reports it in the s a m e  m a n n e r  

as he reports compensation in C a n o n  6C.

For the purposes of this section " m e m b e r  of his family

.2 • his household” m e a n s  any relative of a judge b y
residing in his hou treated bv  a  judge as a m e m -
blood or marriage, or a person treated y j

ber of his family, w h o  resides in his household.

(6) A  judge is not required b y  this C o d e  to disclose his in­

come, debts, or investments, except as provided in this C a n o n

a n d  Can o n s  3 a n d  6.

(7) Information acquired b y  a judge in his judicial capacity 

should not be used or disclosed b y  h i m  in financial dealings 

or for a n y  other purpose not related to his judicial duties.

o t h e r  applicants;

(c) any o t h e r  gift, bequest, favor 

or loan if the p erson g i v i n g  

it is not likely to come 

b e f o r e  y o u  in court. If the 

v alue of the gift, b e q u e s t ,  

favor o r  loan is g r e a t e r  t h a n  

$100.00, y o u  m u s t  r e p o r t  it to 

the A d m i n i s t r a t i v e  D i r e c t o r  of 

the A l a s k a  Court System, 

i n c l u d i n g  the date, p l a c e  and 

n atur e of the b e n e f i t  you 

received. See Canon 6C for 

r e p o r t i n g  requirements.

(5) C a n o n  5C a p p l i e s  to you and f amily 

members , or a n y  p e r s o n  t r e ated like a f amily 

member, r e s i d i n g  in y o u r  home.

(6) Y o u  are r e q u i r e d  to d i s c l o s e  y o u r

income, d ebts and i n v e s t m e n t s  only as set out

in C a n o n s  3, 5 and 6.

(7) You  s h o u l d  n e v e r  u s e  any

i n f o r m a t i o n  r e c e i v e d  by you, in your j u d i c i a l
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D. F iduciary  Activities. A  judge should not se rve  as the  
execu tor, adm in istra to r, tru s tee , guardian, or o th e r  fiduciary , 
excep t fo r  th e  esta te , t ru s t ,  o r person of a  m em ber of h is 
fam ily , and th en  only if such service will not in te rfe re  w ith  th e  
p ro p er  perform ance of h is  judicial duties. M em ber of his 
fam ily ” includes a  spouse, child, grandchild, p a re n t, g rand ­
p a re n t, o r  o th e r relative o r  person  w ith  whom th e  judge  m ain­
ta in s  a  close fam ilial relationship . As a  fam ily fiduc iary  a  
judge  is sub ject to  th e  following restric tions:

(1) H e should no t serve if  i t  is likely th a t a s  a  fiduciary  
he  will be engaged in  proceedings th a t  would o rd in a rily  come

befo re  him, o r if the es ta te , tru s t , o r w ard  becomes involved 
in adversa ry  proceedings in the court on which he serves or 
one u nder its  appellate jurisdiction.

(2) W hile acting  as a fiduciary  a judge is su b jec t to  the 
sam e restric tions on financial activities th a t  apply  to him  in 
h is personal capacity.

m

capacity, to y o u r  p e r s o n a l  a d v a n t a g e  or for 

any purpose o t h e r  than your j u d i c i a l  duties.

D . Fiduciary A c t i v i t i e s .

This s e c t i o n  a p p l i e s  only to full-time 

judges. If y o u  are a f u l l - t i m e  judge, you 

should act o n l y  for f amily m e m b e r s  as an 

executor, a d m i n i s t r a t o r ,  trustee, g u a r d i a n  or 

in any other p o s i t i o n  of trust. Family 

m e m b e r s  inc lude a spouse, child, grandchild, 

parent, g r a n d p a r e n t ,  o r  o t h e r  r e l a t i v e  or 

p e r s o n  with w h o m  the judge m a i n t a i n s  a close 

familial r e l ationsh ip.

However, w h e t h e r  y o u  are a p a r t - t i m e  or 

f ull-time judge, y o u  s h o u l d  n o t  serve as an 

executor, a d m i n i s t r a t o r ,  trustee, g u a r d i a n  or 

any other f i d u c i a r y  if it is likely that 

procee d i n g s  r e g a r d i n g  the p e r s o n  or matter  

w o u l d  o r d i n a r i l y  come b e f o r e  you, y o u r  court 

or the a p p e l l a t e  j u r i s d i c t i o n  of y o u r  court. 

Also, if you a r e  a c t i n g  in any p o s i t i o n  of 

trust, you are s t i l l  s u b j e c t  to all financial 

r e strictio ns p l a c e d  on a judge.
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E. A rb itra tion . A  judge should not ac t as an a rb itra to r  
m ediator fo r compensation.

F. P ractice  o f Law. A judge should not practice  law.

E . A r b i t r a t i o n .

T h i s  s e c t i o n  a p p l i e s  on ly to fu ll-time 

judges. If y o u  are a f u l l - t i m e  judge, you

should  not act as a p a i d  a r b i t r a t o r  or

m ediator. F o r  example, a local c o n t r a c t o r  

c omes to you, says he does not w a n t  to file a 

formal civil  case, and asks that y o u  sit as a

third p a r t y  to d ecide  a d i s p u t e  about the

q u a l i t y  of the e l e c t r i c a l  w i r i n g  in a house 

he built. T h e  c o n t r a c t o r  says he w i l l  be 

gl a d  to pay y o u  for y o u r  time. If you are a 

fu l l - t i m e  judge, y o u  s hould  r efuse to act as 

the t h i r d  p a r t y  to d e cid e this dispute. If 

you are a p a r t - t i m e  judge and a c t  as a paid 

m e d i a t o r  or a r bitrato r, those a c t i v i t i e s  

s h o u l d  not i n t e r f e r e  w i t h  m a t t e r s  w h i c h  m i g h t  

come b e f o r e  you.

F. P r a c t i c e  of L a w .

Thi' s e c t i o n  a p p l i e s  only to f ull-time 

judges. A  ful l- t i m e  judge should not
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G. E xtra-Jud ic ia l A ppointm ents. A judge should no t accept 
appointm ent to a  governm ental committee, commission, o r 
o th er position th a t  is concerned w ith issues of fac t o r  policy 
on m atte rs  o ther th an  the  im provem ent of the  law, the  legal 
system , o r the adm inistra tion  of justice. A  judge, however, 
m ay rep resen t h is country, s ta te , o r  locality on ceremonial 
occasions o r hi connection w ith historical, educational, and 
cu ltu ral activities. (Added by Suprem e Court O rder 170 dated  
Septem ber 17,1973)

p r a c t i c e  law. T h i s  c a n o n  p r o v i d e s  that  a 

p a r t - t i m e  judge a d m i t t e d  to the bar to 

p r a c t i c e  law in A l a s k a  should n o t  p r a c t i c e  

law in the court on w h i c h  the judge s e rves or 

in any c o u r t  s u b j e c t  to the a p p e l l a t e  

j u r i s d i c t i o n  of the cour t on w h i c h  the judge 

serves. However, A d m i n i s t r a t i v e  R u l e  2(d), 

R ules of Court, sets out a d e f i n i t e  s t a n d a r d  

—  no e m p l o y e e  of the A l a s k a  C o u r t  S y s t e m  m a y  

e n g a g e  d i r e c t l y  oi i n d i r e c t l y  in the p r a c t i c e  

o f  law in any c o u r t  in the state of Alaska.

Also, you s hould  no t act as a l awyer in 

a p r o c e e d i n g  in w h i c h  y o u  ha ve s erved as a 

judge or in any o t h e r  p r o c e e d i n g  r e l a t e d  

thereto. (See P a r t  II of the Code of 

J u d i c i a l  Conduct.)

G. E x t r a - J u d i c i a l  A p p o i n t m e n t s .

T h i s  s e c t i o n  a p p l i e s  o n l y  to f u l l - t i m e  

judges. If y o u  are a f ull- t i m e  judge, you 

can a c c e p t  a p p o i n t m e n t s  to g o v e r n m e n t a l
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c o m m i t t e e s  or c o m m i s s i o n s  o n l y  if the g r o u p  

is c o n c e r n e d  w i t h  i s s u e s  of law, the legal 

s y s t e m  or the a d m i n i s t r a t i o n  of justice. If 

you are a p a r t - t i m e  judge, y o u  are n o t  b o u n d  

by  this restriction.

A s  e i t h e r  a f u l l - t i m e  or a p a r t - t i m e  

judge, you m a y  r e p r e s e n t  y o u r  country, state 

or l o c a l i t y  on c e r e m o n i a l  o c c a s i o n s  or in 

co n n e c t i o n  w i t h  his tor i c a l ,  e d u c a t i o n a l  or 

c u l t u r a l  activities. (A note of caution: 

yo u  should n e v e r  r e p r e s e n t  a p r i v a t e  or 

b u s i n e s s  i n t e r e s t  at any c e r e m o n i a l  activity. 

See C a n o n  2 B ) .
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CANON 6

A  J udge  S h o u l d  R eg u la r ly  F il e  R epo r ts  
o f  C o m p e n s a t io n  R eceiv ed  fo r  Q u a s i- J u d ic ia l  

a .<id E x tr a - J u d ic ia l  A c t iv it ie s

A  judge m a y  receive compensation and reimbursement of 

expenses for the quasi-judicial a n d  extra-judicial activities 

permitted by this Code, if the source of such p a y m e n t  does not 

give the appearance of influencing the judge in his judicial 

duties or otherwise give the appearance of impropriety, sub­

ject to the following restrictions:

A. Compensation. Compensation should not exceed a rea­

sonable a m o u n t  nor should it exceed w h a t  a person w h o  is not 

a judge would recer ‘ itivity. ,

B. Expense Reimbursement. E x pens e reimbursement should 

be limited to the actual cost of travel, food, and lodging reason­

ably incurred b y  the judge and, w here appropriate to the oc­

casion, by  his spouse. A n y  p a y m e n t  in excess of such an 

a m o u n t  is compensation.

CANON 6. A JUDGE SHOULD REGULARLY FILE

REPORTS OF COMPENSATION RECEIVED FOR 

QUASI-JUDICIAL AND EXTRA-JUDICIAL ACTIVITIES

As a judge, you may take payment for 

work performed and reimbursement for expenses 

only if the source of the payment does not 

influence or appear to influence you in the 

performance of your judicial activities ,

A. Compensation. Compensation (money 

earned) should not exceed a reasonable amount 

for the work performed. Also, you should not 

be paid more than what a person who is not a 

judge would receive for the same activity.

B. Expense Reimbursement. If you are 

paid for travel or expenses, the expense 

reimbursement should be only for travel, food 

and lodging. Any payment greater than these 

costs is compensation.
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C. Public R eports. A  judge should rep o rt the  date, place, 
and  n a tu re  of any ac tiv ity  fo r which he received com pensa­
tion, and the name of the payor and the  am ount of com pensa­
tion  so received. Com pensation o r income of a spouse a tt r i ­
bu ted  to the  judge by operation of a com m unity p roperty  law 
is not extra-judicial com pensation to  the  judge. H is report 
should be m ade a t  least annually  and should be filed as a  pub­
lic docum ent in the office of th e  A dm inistrative D irector of 
th e  A laska C ourt System  a t  such tim e and  in such fo rm  as 
shall be prescribed by the  A dm inistrative D irector. (Added by 
Suprem e C ourt O rder 170 dated  Septem ber 17, 1973)

C. P u b l i c  R e p o r t s . T h i s  s e c tio n 

a p p l i e s  o n l y  to f u l l -time judges. If you are 

a f u l l - t i m e  judge, yo u shoul d r e p o r t  the 

date, pla ce and type  of a c t i v i t y  for w h i c h  

c o m p e n s a t i o n  is paid, the nam e of the p a y o r  

and the a m o u n t  of c o m p ensati on. A  s p o u s e ' s  

c o m p e n s a t i o n  or income is not c o n s i d e r e d  for 

this purpose. T h i s  r e p o r t  s hou ld be filed as 

a p u b l i c  docume nt, at least a n n u a l l y r w i t h  

the A d m i n i s t r a t i v e  D i r e c t o r  of the court 

system.
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CANON 7

A  J u d g e  S h o u ld  R e f r a i n  f r o m  
P o l i t i c a l  A c t i v i t y  I n a p p r o p r i a t e  

t o  H is J u d i c i a l  O f f i c e

A. Political Conduct in General.
( 1 ) A  judge o r a  candidate fo r election to  judicial office 

should not:
(a) ac t as a leader o r hold any office in a  political o r­

ganization;
(b) m ake speeches fo r a  political organization o r candi­

d a te  o r publicly endorse a  candidate fo r public office;
(c) solicit funds fo r o r pay  an assessm ent o r m ake a  con­

tribu tion  to a  political organization o r candidate, a tten d  poli­
tical gatherings, o r purchase tickets fo r political p a rty  dinners, 
o r  o ther functions, except as  authorized in subsection A (2).

(2) A judge holding an  office filled by public election be­
tw een competing candidates, or a  candidate fo r such office, 
m ay, only insofar as perm itted  by law, a tten d  political g a th e r­
ings, speak to  such gatherings on his own behalf when he is 
a  candidate fo r election o r re-election, identify  him self as a 
m em ber of a  political p arty , and contribute to  a  political p a rty  
o r organization.

CANO.'" 7. A  J U D G E  SHOULD R E FRA IN F R O M

P O L I T I C A L  A C T I V I T Y  I N A P P R O P R I A T E  TO HIS 

J U D I C I A L  O F F I C E

A. P o l i t i c a l  C o n d u c t  in G e n e r a l .

(1) B e ca use m a g i s t r a t e s  are a p p o i n t e d  

to their p osts by the p r e s i d i n g  judge of 

t h e i r  judicial district, a m a g i s t r a t e  is 

n ever a c a n d i d a t e  for e l e c t i o n  to judicial 

o f f i c e .

As a judge, you should never b e come 

a c a n d i d a t e  for p o l i t i c a l  office, solicit 

funds for a p o l i t i c a l  or gani z a t i o n ,  attend 

p o l i t i c a l  g a t h e r i n g s  or p u r c h a s e  tickets for 

p o l i t i c a l  p a r t y  d i nners or gatherings.

(2) Th is s e c tio n is inapplicable. In 

Alaska, all judges, i n c l u d i n g  m agist r a t e s ,  

are appointed. A  m a g i s t r a t e  is n e v e r  a 

c a n d i d a t e  for e l e c t i o n  to a jud icial office. 

A l l  j u dges e xcept m a g i s t r a t e s  must, at 

r e g u l a r  intervals, stand for a r e t e n t i o n
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(3) A  judge should resign his office w h e n  he becomes a

candidate either in a  party primary or in a general election 

for a non-judicial office, except that he m a y  continue to hold 

his judicial office while being a candidate for election to or 

serving as a  delegate in a state constitutional convention, if 

he is otherwise permitted b y  law to do so.

(4) A  judge should not engage in a n y  other political activ­

ity except on behalf of measures to improve the law, the legal 

system, or the administration of justice.

e l e c t i o n  in w h i c h  the judge  is the o n l y  

candidace. A  r e t e ntion e l e c t i o n  is an 

e l e c t i o n  in w h i c h  the v o t e r s  d e c i d e  if the 

j udge m a y  c o n t i n u e  to serve.

(3 ) If y o u  d e cide to run for office, 

you m u s t  r esign as a judge. The only 

c i r c u m s t a n c e  u n d e r  w h i c h  y o u  do not have to 

r e s i g n  as a judge is if you are s e rving as a 

d e l e g a t e  in a state c o n s t i t u t i o n a l

c o n v e n t i o n .

(4) A s  a judge, y o u r  o n l y  p o l i t i c a l  

a c t i v i t y  s h o uld be on b e h a l f  of m e a s u r e s  to 

i m p r o v e  the law, the legal s ystem or 

a d m i n i s t r a t i o n  of justice.
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B. Cam paign Conduct.

(1) A  candidate, including an  incum bent judge, fo r  a  ju ­
dicial office th a t is filled e ith e r by public election between 
com peting candidates o r on the  basis of a  m erit system  elec­
tion:

(a) should m aintain  the d ignity  appropria te  to  judicial 
office, and should encourage m em bers o f his fam ily to  adhere 
to  the sam e stan d ard s  of political conduct th a t  apply to  him;

(b) should prohibit public officials o r employees subject 
to  his direction or control from  doing fo r him  w hat he is p ro ­
hibited from  doing under th is  Canon; and except to th e  ex- 

d en t authorized under subsection B (2) o r B (3 ), he should not 
allow any  o th e r person to  do fo r him  w hat he is prohibited 
from  doing under th is  Canon;

(c) should not m ake pledges o r prom ises o f conduct in 
office o th e r  th an  the  fa ith fu l and  im partia l perform ance of 
the du ties o f th e  office; aim ounce h is views on disputed legal 
o r political issues; o r  m isrepresent h is identity , qualifications, 
p resent position, o r o th e r  fac t.

(2) A  candidate, including an  incum bent judge, fo r a  judi­
cial office th a t  is filled by public election betw een com peting 
candidates should not him self solicit o r  accept cam paign funds, 
o r solicit publicly s ta ted  support, b u t he m ay establish  com ­
m ittees of responsible persons to  secure and m anage th e  ex­
penditure of funds fo r his cam paign and to obtain public s ta te ­
m ents of support fo r his candidacy. Such com m ittees a re  not 
prohibited from  soliciting cam paign contributions and public 
support from  law yers. A  cand idate’s com m ittees m ay solicit 
funds fo r his cam paign no earlie r th an  n inety  [90] days be­
fore  a  p rim ary  election and no t la te r  th an  n inety  [901 days

a f te r  th e  la s t election in which he p artic ipa tes during  th e  elec­
tion year. A  candidate should  n o t use o r  p e rm it th e  use of 
cam paign contribu tions fo r  th e  p riva te  benefit o f  h im self o r 
m em bers o f h is fam ily.

(3) A n  incum bent judge who is a  candidate  fo r  re ten tion  
in o r re-election to  office w ithou t a  com peting candidate, and 
whose candidacy has d raw n active opposition, m ay  cam paign 
in response there to  and  m ay obtain  publicly s ta ted  support 
arid cam paign funds in the  m anner provided in subsection 
B (2 ). (Added by Suprem e C ourt O rder 170 d a ted  Septem ber 
17,1973 and  am ended by A m endm ent No. 1 to  Suprem e C ourt 
O rder 170 effective M ay 17,1974)

B. C a m p a i g n  C o n d u c t .

This secti on is for judges w h o  are 

a p p o i n t e d  b y  the g o v e r n o r  to t h e i r  p o s t s  and, 

a f t e r  serving a s p e c i f i e d  n u m b e r  of years, 

m u s t  stand for a r e t e n t i o n  e l e c t i o n  by the 

voters. M a g i s t r a t e s  are a p p o i n t e d  to their 

p o s e s  b y  the p r e s i d i n g  judge of their 

judicia l d i s t r i c t s  and serve at the p l e a s u r e  

of the p r e s i d i n g  judge. S i n c e  a m a g i s t r a t e  

never is e l e c t e d  or stan ds for a r e t e n t i o n  

election, this s e ction is n o t  a p p l i c a b l e  to 

magist r a t e s .
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Pari II. Compliance and Effective Date

1. Compliance w ith the  Code of Judicial Conduct.
Anyone who is an officer of the  A laska C ourt System  per- 

for ~,hig judicial functions, including a  special m aster, court 
comm issioner, o r m ag istra te , is a  judge fo r th e  purpose of th is  
Code. All judges should comply w ith th is  Code excep* s s  p ro ­
vided below:

A. P art-tim e  Judge. A  part-tim e  judge is a  judge who 
serves on a  continuing o r  periodic basis, b u t is perm itted  by 
law to  devote tim e to  some o th e r profession o r occupation and 
whose com pensation fo r th a t  reason is less th a n  th a t  of a  fu ll­
tim e judge. A part-tim e judge:

(1) is not required  to comply w ith  Canon 5C (2), D, E , F, 
G, and Canon 6C;

(2) should no t practice law  in th e  court on which he serves 
o r in any  court sub ject to  th e  appellate ju risd iction  of the 
court on which he serves, o r a c t as a  law yer in a  proceeding 
in which he has served as a  judge o r in any  o ther proceeding 
re la ted  thereto .

B. Judge  P ro  Tem pore. A  judge pro  tem pore is a  person 
who is appointed to  a c t tem porarily  as  a  judge.

(1) W hile acting  as such, a  judge pro  tem pore is n o t re ­
quired to  comply w ith  Canon 5C (2), (3), D, E , F, and G, and 
Canon 6C.

(2) A  person who h as  been a  judge pro tem pore should not 
ac t a 3  a  law yer in a proceeding in which he has served a s  a  
judge o r in any o th er proceeding re la ted  thereto .

P art II. C o m p l i a n c e  and E f f e c t i v e  D a t e .

P a r t  II e x p l a i n s  w h o  m u s t  c o m p l y  w i t h  

the C o d e  of J u d i c i a l  Cond uct, the e f f e c t i v e  

date of the C o d e  a n d  w h e n  the C o d e  b e c o m e s  

a p p l i c a b l e  to judges.

1. C o m p l i a n c e  w i t h  the > :^ of

J u d i c i a l  C o n d u c t .

A n y  p e r s o n  w h o  is an o f f i c e r  of the 

A l a s k a  C o u r t  S y s t e m  is c o n s i d e r e d  a judge 

b o u n d  b y  the C o d e  of J u d i c i a l  Conduct. This 

in c l u d e s  s p e c i a l  m a s ters, c o u r t

c o m m i s s i o n e r s ,  and m a g i s t r a t e s .

A . P a r t - T i m e  J u d g e .

A s  a l r e a d y  noted, c e r t a i n  s e c t i o n s  of 

the C o d e  of J u d i c i a l  C o n d u c t  do n o t  a p p l y  to 

p a r t - t i m e  judges.

B. J u d g e  Pro T e m p o r e .

A  judge p r o  t e m p o r e  is a p e r s o n  w h o  acts 

as a judge for a l i m i t e d  p e r i o d  of time. For 

example, lawyers are s o m e t i m e s  a p p o i n t e d  pro 

te m p o r e  d i s t r i c t  c o u r t  j udges for six m o n t h s
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C. R etired  Judge. A  re tired  judge who receives the  sam e 
com pensation as a  full-tim e judge on the  court from  which he 
re tired  and is eligible fo r recall to  judicial service should 
comply w ith all the  provisions of th is Code except Canon 5G, 
but he should refrain  from  judicial service during th e  period 
of an  ex tra-judicial appoin tm ent no t sanctioned by Canon 5G. 
All o th e r re tired  judges eligible fo r recall to  judicial service 
should comply w ith the  provisions of th is Code governing 
part-tim e judges. (Added by Suprem e C ourt O rder 170 dated  
Septem ber 17,1973)

2. E ffective D ate of Compliance.

A person to whom th is  Code becomes applicable should 
a rran g e  his a ffa irs  as soon as reasonably possible to  comply 
w ith it. If, however, the dem ands on his tim e and the  possibil­
ity  of conflicts of in te rest a re  not substan tial, a  person who 
holds judicial office on the  date  th is  Code becomes effective 
m ay:

(a) continue to act as an officer, director, o r non-legal 
advisor of a  fam ily business;

(b) continue to  ac t a s  an  exec  lor, adm inistra tor, t ru s ­
tee, o r o th e r fiduciary fo r th e  es ta te  o r person of one who is 
no t a  m em ber of his fam ily. (Added by Suprem e C ourt O rder 
170 dated Septem ber 17,1973)

w h e n  a court c a s e l o a d  is p a r t i c u l a r l y  heavy. 

Genera l l y ,  m a g i s t r a t e s  do n o t  act as a judge 

p r o  t e m p o r e .

C. R e t i r e d  J u d g e .

G enerally, the s e c t i o n  on r e tir ed

judges does not a p p l y  to m a g i s t r a t e s .

2. E f f e c t i v e  D a t e  of C o m p l i a n c e .

U p o n  b e i n g  a p p o i n t e d  as a

m a g i s t r a t e / j u d g e ,  you are to a r range y o u r

a f f a i r s  as soon as p o s s i b l e  to c omply w i t h  

the C o d e  of J u d i c i a l  Condu ct. If, at the 

time of y o u r  a p p o i n t m e n t  as a judge, you are 

an officer, d i r e c t o r  or n o n - l e g a l  a d v i s o r  of 

a f a m i l y  bus.r e s s ,  y o u  m a y  k e e p  this p o s i t i o n  

if the d e m a n d s  on y o u r  tim e and p o s s i b i l i t y

of c o n f l i c t  of i n t e r e s t  are not great. Also,

if y o u  are an execut or, a d m i nis trator,

tr u s t e e  or o t h e r  f i d u c i a r y  for an e s t a t e  or 

p e r s o n  not a m e m b e r  of y o u r  family, you may 

keep this p o s i t i o n  if the d e m a n d s  on your
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time and p o s s i b i l i t y  of c o n f l i c t  of interest 

are not great.



The Code of Judicial Conduct shall be effective as of th is 
date. (Added by Suprem e C ourt O rder 170 dated  Septem ber 
17, 1973).

3. Effective Date of Code.
3. E f f e c t i v e  Date of C o d e .

The C o d e  of J u d i c i a l  C o n d u c t  w e n t  into 

e f f e c t  on S e p t e m b e r  17, 1973.

If you have  any q u e s t i o n s  w h a t s o e v e r  

about d e c i s i o n s  y ou h a v e  m a d e  o r  w i l l  make 

a bout y o u r  e t h i c a l  b e h a v ior, you should 

c o n t a c t  y o u r  t r a i n i n g  or p r e s i d i n g  judge.
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L E S S O N  5: J U D I C I A L  E T H I C S

R E V I E W  T E S T

M AG ISTRA TE:

LO C A TIO N ;

DATE:

R e t u r n  c o m p l e t e d  test to:

M A G I S T R A T E  S E R VICES 
303 "K" S t r e e t  
A n c h o r a g e ,  A K  99501



L E S S O N  5: J U D I C I A L  E T H I C S

R E V I E W  T E S T

I N S T R U C T I O N S ;

W r i t e  y o u r  a n s w e r s  to the q u e s t i o n s  in the spaces provided.

1. M a g i s t r a t e  S m i t h  r e c e i v e s  a t e l e p h o n e  call from the 
V i l l a g e  P u b l i c  S a f e t y  O f f i c e r  ("VPSO"). The V P S O  tells 
M a g i s t r a t e  S m i t h  t h a t  he is h o l d i n g  B i l l y  B a d  G u y  for 
a s s a u l t  in the fourth degree. M a g i s t r a t e  S m i t h  says he 
w i l l  do the a r r a i g n m e n t  r i g h t  away. A s  M a g i s t r a t e  Smith 
h a n g s  up the teleph one, a c o u n c i l  m e m b e r  w h o  is also 
B i l l y  B a d  G u y ' s  u n c l e  comes into the m a g i s t r a t e ' s  office. 
T h e  c o u n c i l  m e m b e r  u n c l e  s tarts t e l l i n g  M a g i s t r a t e  S m i t h  
that the a s s a u l t  w a s  not r e a l l y  B i l l y  Bad Guy 's fault and 
that A n n i e  A s s a u l t  c o m m i t t e d  the crime.

A. W h a t  should M a g i s t r a t e  S m i t h  do?

B. W h i c h  canon in the C o d e  of J u d i c i a l  C o n d u c t  gives 
M a g i s t r a t e  Smith g u i d a n c e  in this s ituatio n?

C. D e f i n e  ex p a r t e  co mmun i c a t i o n .

2. M a g i s t r a t e  Brown, as a p r i v a t e  person, d e c i d e s  to a t t e n d  
a city c o u n c i l  meeting. He is s i t t i n g  q u i e t l y  w i t h  o t h e r  
c i t y  residents. A  c o u n c i l  m e m b e r  s t a t e s  tha t he w a n t s  
M a g i s t r a t e  B r o w n  to tell the c o u n c i l  w h a t  d e c i s i o n  he is 
g o i n g  to m a k e  in a trial the n e x t  day.

A. W h a t  should M a g i s t r a t e  B r o w n  do?

B. W h i c h  two c a n o n s  give M a g i s t r a t e  B r o w n  g u i d a n c e  in 
this sit uation?

3. A s s u m e  the same facts as Q u e s t i o n  3, T h e  city c o u ncil 
d i s c u s s e s  the cas e w h i c h  M a g i s t r a t e  B r o w n  is g o i n g  to 
h e a r  the n e x t  day. The ci ty c o u n c i l  v o t e s  on h ow the 
case s h o u l d  b e  decided.
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A. What s h o u l d  M a g i s t r a t e  Brown do?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

4n M a g i s t r a t e  W h i t e  i s  t h e  o n l y  c o u r t  e m p l o y e e  i n  h e r  c o u r t .  
She h a s  f a l l e n  f a r  b e h i n d  i n  h e r  p a p e r w o r k .  She  h a s  n o t  
s e n t  i n  j u d g m e n t s  i n  f o u r  m o n t h s .  She h a s  n o t  f i l e d  
r e c e n t  f o r m s  r e c e i v e d  f ro m  t h e  A l a s k a  C o u r t  S y s t e m .  I n  
t h e  l a s t  y e a r ,  s h e  h a s  n o t  f i l e d  new p a g e s  i n  h e r  c o p i e s  
o f  t h e  A l a s k a  S t a t u t e s ,  A l a s k a  R u l e s  o f  C o u r t ,  o r  t h e  
A l a s k a  A d m i n i s t r a t i v e  C o d e .  H o w e v e r ,  M a g i s t r a t e  W h i t e  
h o l d s  a l l  c o u r t  p r o c e e d i n g s  p r o m p t l y .

A. I s  M a g i s t r a t e  W h i t e  d o i n g  h e r  j o b  p r o p e r l y ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  W h i t e  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

5 .  F i s h i n g  s e a s o n  h a s  a r r i v e d .  M a g i s t r a t e  H en ry  i s  b u s y  
f i s h i n g ,  b u t  s t i l l  w o r k s  t h r e e  h o u r s  a  d a y  a s  a  
m a g i s t r a t e .  M a g i s t r a t e  H en ry  i s  h a v i n g  d i f f i c u l t y  w i t h  
h i s  a r r a i g n m e n t s  and  t r i a l s  b e c a u s e  some o f  t h e  w i t n e s s e s  
a r e  a t  f i s h  camp.

A. What s h o u l d  M a g i s t r a t e  H e n ry  do  i f  t h e  d e f e n d a n t  i s  
i n  c u s t o d y ?

B. What s h o u l d  M a g i s t r a t e  H e n ry  do  i f  t h e  d e f e n d a n t  i s  
n o t  i n  c u s t o d y ?

C.  W hich  c a n o n  g i v e s  M a g i s t r a t e  H e n ry  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

6 .  M a g i s t r a t e  H e n ry  i s  i n  a co m m u n i ty  w h e r e  t h e r e  i s  a  g r e a t  
d e a l  o f  c o m m e r c i a l  f i s h i n g .  A d e f e n d a n t  c h a r g e d  w i t h  
v i o l a t i o n s  u n d e r  F i s h  a n d  Game r e g u l a t i o n s  i s  b r o u g h t  
b e f o r e  M a g i s t r a t e  H en ry  f o r  a r r a i g n m e n t .  The d e f e n d a n t ,  
T e r r y  T r o u t ,  i s  b r o u g h t  b e f o r e  t h e  m a g i s t r a t e  a n d  y e l l s  
a t  t h e  p o l i c e m a n .  He i s  r u d e  a n d  s w e a r s .
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A. What s h o u l d  M a g i s t r a t e  H e n ry  t e l l  d e f e n d a n t  T e r r y  
T r o u t ?

B. Which  c a n o n s  g i v e  M a g i s t r a t e  H en ry  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

7 .  Mery G r e e n  h a s  f i l e d  a  p e t i t i o n  f o r  an  e m e r g e n c y  
i n j u n c t i o n  i n  a  d o m e s t i c  v i o l e n c e  a c t i o n .  A r e p o r t e r  
f ro m  t h e  T u n d r a  T im es  comes i n t o  t h e  c o u r t  an d  w a n t 6? t o  
l i s t e n  t o  Ms. G r e e n ' s  h e a r i n g .

A. S h o u l d  che  m a g i s t r a t e  a l l o w  t h e  r e p o r t e r  f ro m  t h e  
T u n d r a  T im es t o  l i s t e n  t o  Ms. G r e e n ' s  d o m e s t i c  
v i o l e n c e  h e u r i n g ?

B. W hich  c a n o n  g i v e s  t h e  m a g i s t r a t e  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

C. A t  w h i c h  t y p e  o f  c o u r t  p r o c e e d i n g s  i s  b r o a d c a s t i n g ,  
t e l e v i s i n g ,  r e c o r d i n g ,  o r  t a k i n g  s t i l l  p h o t o g r a p h s  
b y  a n y o n e  o t h e r  t h a n  c o u r t  p e r s o n n e l  f o r b i d d e n ?

D. W hich  c a n o n  g i v e s  a  m a g i s t r a t e  g u i d a n c e  a b o u t  t h e  
b r o a d c a s t i n g ,  t e l e v i s i n g ,  r e c o r d i n g ,  o r  t a k i n g  s t i l l  
p h o t o g r a p h s  by  a n y o n e  o t h e r  t h a n  c o u r t  p e r s o n n e l  
d u r i n g  c o u r t  p r o c e e d i n g s ?

8 .  M a g i s t r a t e  Duke h a s  j u s t  b e e n  a p p o i n t e d .  He r e c o g n i z e s  
t h a t  h e  m u s t  c o n d u c t  h i m s e l f  i n  a  m a n n e r  t h a t  p r o m o t e s  
p u b l i c  c o n f i d e n c e  i n  t h e  i n t e g r i t y  a n d  i m p a r t i a l i t y  o f  
t h e  j u d i c i a r y .  S t i l l ,  M a g i s t r a t e  Duke l i k e s  t o  smoke 
m a r i j u a n a .  He w a n t s  t o  g e t  some m a r i j u a n a  p l a n t s ,  g row  
m a r i j u a n a  a n d ,  i f  t h e  c r o p  i s  g o o d ,  s e l l  i t  t o  h i s  
f r i e n d s .

A. S h o u l d  M a g i s t r a t e  Duke go  a h e a d  w i t h  h i s  p l a n  t o  
g row  m a r i j u a n a  a n d  s e l l  i t  t o  h i s  f r i e n d s ?  I f  s o ,  
why? I f  n o t ,  why n o t ?
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B. Which two canons give Magistrate Duke guidance in
this situation?

9 .  M a g i s t r a t e  W h i t e  i s  v e r y  f a r  b e h i n d  i n  h e r  p a p e r w o r k .  
H e r  p r e s i d i n g  j u d g e  h a s  g i v e n  h e r  p e r m i s s i o n  t o  h i r e  a  
c l e r k  f o r  two w e ek s  t o  h e l p  w i t h  t h e  b a c k  f i l i n g .  
M a g i s t r a t e  W h i t e ' s  b e s t  f r i e n d  a p p l i e s  f o r  t h e  tw o - w e e k  
j o b .

A. S h o u l d  M a g i s t r a t e  W h i t e  h i r e  h e r  b e s t  f r i e n d ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. Which two c a n o n s  g i v e  M a g i s t r a t e  W h i t e  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

1 0 .  M a g i s t r a t e  M a r t i n  i s  i n  t h e  c o m m u n i ty  s t o r e ,  w a i t i n g  i n  
l i n e  t o  buy  g r o c e r i e s .  The c a s h i e r  s a y s ,  "H ey ,  w h a t  do 
y ou  t h i n k  a b o u t  B i l l y  Bad Guy b e i n g  i n  j a i l ?  Do you  
t h i n k  t h e  A n c h o r a g e  c o u r t  w i l l  p u t  h im  away l i k e  h e  
d e s e r v e s ? "

A. Can M a g i s t r a t e  M a r t i n  s a y  w h a t  h e  t h i n k s ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  M a r t i n  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

1 1 .  Assume t h e  same f a c t s  a s  Q u e s t i o n  1 0 .  M a g i s t r a t e  
M a r t i n ' s  p a r t - t i m e  c l e r k ,  C l a u d e  K l e r k ,  i s  a l s o  i n  l i n e .  
When C l a u d e  K l e r k  h e a r s  t h e  c a s h i e r ' s  q u e s t i o n ,  he  p e r k s  
u p .  B e f o r e  M a g i s t r a t e  M a r t i n  c a n  s a y  a  w o r d ,  C l a u d e  
K l e r k  s a y s ,  " Y e a h ,  t h a t  guy  h a s  q u i t e  a  r e c o r d  on h im .  I  
h o p e  t h e  A n c n o r a g e  j u d g e  p u t s  B i l l y  Bad Guy away f o r  
l i f e . "

A. Was C l a u d e  K l e r k ' s  comment p r o p e r ?  I f  s o ,  why? I f  
n o t ,  why n o t ?
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B. W h a t ,  i f  a n y t h i n g ,  s h o u l d  M a g i s t r a t e  M a r t i n  s a y  o r  
do  t o  C l a u d e  K l e r k ?

C.  W hich  c a n o n  g i v e s  M a g i s t r a t e  M a r t i n  g u i d a n c e  on 
w h e t h e r  c o u r t  e m p l o y e e s  s h o u l d  comment p u b l i c l y  on  
p r o c e e d i n g s  i n  any  c o u r t ?

D. D e f i n e  " a b s t a i n . "

E.  D e f i n e  " a b s t e n t i o n . "

1 2 .  M a g i s t r a t e  Sa lm on  w o r k s  a s  a  m a g i s t r a t e  f i f t e e n  , r s  
e a c h  w e e k .  He a l s o  owns a  c o m m e r c i a l  f i s h i n g  b o a t .  
D u r i n g  t h e  summ er ,  M a g i s t r a t e  Sa lm on  w o rk s  l o n g  h o u r s  
p r o c e s s i n g  f i s h  w h i c h  a  c r e w  c a t c h e s  t o r  h im .  One d a y  i n  
J u l y  two c r e w  members  s a y  t h e y  a r e  s i c k  a n d  c a n ' t  go o u t  
i n  t h e  b o a t .  M a g i s t r a t e  Sa lm on  t h i n k s  he  shou*Ld go o u t  
on  t h e  b o a t .  Then  h e  r e m e m b e rs  t h a t  h e  h a s  s c h e d u l e d  a 
f e l o n y  f i r s t  a p p e a r a n c e  h e a r i n g ,  an  a r r a i g n m e n t ,  a n d  a  
p r e s u m p t i v e  d e a t h  h e a r i n g  f o r  t h a t  same a f t e r n o o n .  He i s  
w o r r i e d  a b o u t  l o s i n g  money a n d  a l s o  w o r r i e d  a b o u t  n o t  
d o i n g  h i s  j o b  a s  m a g i s t r a t e  p r o p e r l y .

A. S h o u l d  M a g i s t r a t e  Sa lm on  go  f i s n i n g  o r  s t a y  a t  home 
f o r  t h e  c o u r t  p r o c e e d i n g s ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

1 3 .  F e l i x  F r i e n d  h a s  known M a g i s t r a t e  C a r i n g  f o r  m any,  many 
y e a r s .  F e l i x  F r i e n d  h a s  d e c i d e d  t o  r u n  f o r  c i t y  c o u n c i l .  
F e l i x  F r i e n d  i s  a l s o  b a c k i n g  G a ry  G o v e r n o r  i n  A l a s k a ' s  
g u b e r n a t o r i a l  e l e c t i o n .  F e l i x  g o e s  t o  M a g i s t r a t e  C a r i n g  
a n d  a s k s  i f  M a g i s t r a t e  C a r i n g  c a n  p u t  up  a  s i g n  f o r  
F r i e n d  a n d  G o v e r n o r  on  t h e  s i d e  o f  h i s  h o u s e  a n d  i n  h i s  
o f f i c e .

A. Can M a g i s t r a t e  C a r i n g  p u t  up  a s i g n  f o r  F e l i x  a n d  
G o v e r n o r  on t h e  s i d e  o f  h i s  h o u s e ?  I f  s o ,  why? I f  
n o t ,  why n o t ?
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B. Can M a g i s t r a t e  C a r i n g  p u t  up a  s i g n  f o r  F e l i x  and  
G o v e r n o r  i n  h i s  o f f i c e ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

C. Which  c a n o n  g i v e s  M a g i s t r a t e  C a r i n g  g u i d a n c e  i n  
q u e s t i o n s  13A and  13B?

D. Can M a g i s t r a t e  C a r i n g  c o l l e c t  money f o r  F r i e n d ' s  
c a m p a i g n ?  Which c a n o n  g i v e s  M a g i s t r a t e  C a r i n g  
g u i d a n c e  i n  t h i s  s i t u a t i o n ?

1 4 .  F e l i x  F r i e n d  g o e s  t o  t a l k  w i t h  M a g i s t r a t e  C a r i n g .  F e l i x  
r e m i n d s  C h a r l i e  C a r i n g  t h a t  t h e  two men h a v e  b e e n  f r i e n d s  
f o r  f i f t e e n  y e a r s .  F e l i x  s a y s  h e  w a n t s  C h a r l i e  C a r i n g  t o  
go  t o  a  p o t l a t c h  w h e r e  money w i l l  b e  c o l l e c t e d  f o r  h i s  
c a m p a i g n .

A. Can M a g i s t r a t e  C h a r l i e  C a r i n g  b u y  a  t i c k e t  an d  go  t o  
t h e  p o l i t i c a l  d i n n e r  b e i n g  g i v e n  f o r  F r i e n d ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

B. Which  two c a n o n s  g i v e  M a g i s t r a t e  C a r i n g  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

1 5 .  M a g i s t r a t e  F r a n k f u r t e r  h a s  b e e n  a s k e d  by  t h e  H ot  Dog 
P a r t y  o f  A l a s k a  t o  r u n  f o r  t h e  A l a s k a  S t a t e  L e g i s l a t u r e .

A. Can M a g i s t r a t e  F r a n k f u r t e r  r u n  f o r  p u b l i c  o f f i c e  
w h i l e  he  i s  a  m a g i s t r a t e ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  F r a n k f u r t e r  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?
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16 .  M a g i s t r a t e  B r a n d e i s  h a s  b e e n  w o r k i n g  w i t h  a  j u d g e s '  
c o m m i t t e e  t o  come up  w i t h  new s e n t e n c i n g  g u i d e l i n e s .  The 
S e n a t e  J u d i c i a r y  C o m m i t t e e  c a l l s  M a g i s t r a t e  B r a n d e i s  t o  
a s k  h im  t o  come t o  J u n e a u  t o  t e s t i f y  i n  h e a r i n g s  b e f o r e  
t h e  A l a s k a  S t a t e  L e g i s l a t u r e .

A. I s  i t  p r o p e r  f o r  M a g i s t r a t e  B r a n d e i s  t o  t e s t i f y  on 
b e h a l f  o f  t h e  j u d g e s '  c o m m i t t e e  on  s e n t e n c i n g  b e f o r e  
t h e  A l a s k a  S t a t e  L e g i s l a t u r e ?  I f  s o ,  why? I f  n o t ,  
why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

C. b r a n d e i s  i s  o f f e r e d  $ 1 0 , 0 0 0  p e r  d a y  f o r  e a c h  d a y  he  
t e s t i f i e s  o r  i s  i n  J u n e a u .  Can M a g i s t r a t e  B r a n d e i s  
a c c e p t  t h e  $ 1 0 , 0 0 0  p e r  d a y  f e e ?  I f  s o ,  why? I f  
n o t ,  why n o t ?

D. Which  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  a b o u t  
w h a t  p a y  ( c o m p e n s a t i o n )  h e  c a n  r e c e i v e  f o r  s e r v i c e s  
r e n d e r e d ?

E.  The S e n a t e  J u d i c i a r y  C o m m i t t e e  a l s o  o f f e r s  
M a g i s t r a t e  B r a n d e i s  p e r  d i e m  o f  $500 p e r  d a y  w h i l e  
h e  i s  i n  J u n e a u .  S h o u l d  M a g i s t r a t e  B r a n d e i s  a c c e p t  
t h e  p e r  d iem ?  I f  s o ,  why? I f  n o t ,  why n o t ?

F .  Which  c a n o n  g i v e s  M a g i s t r a t e  B r a n d e i s  g u i d a n c e  a b o u t  
how much p e r  d ie m  o r  e x p e n s e  money i s  p e r m i t t e d ?

1 7 .  M a g i s t r a t e  Sa lm on  r u n s  a c o m m e r c i a l  f i s h i n g  b o a t  i n  t h e  
summer .  He a l s o  p r o c e s s e s  a l l  f i s h  c a u g h t  f ro m  t h e  b o a t .
One o f  t h e  f i s h  b u y e r s ,  H a r r y  F i s h i e ,  v i s i t s  M a g i s t r a t e
S a lm o n  i n  h i s  o f f i c e  an d  s a y s ,  "H ey ,  S a lm o n ,  b a c a u s e  y o u  
a r e  t h e  m a g i s t r a t e  i n  t h i s  p l a c e ,  I  am g o i n g  t o  o f f e r  you  
t e n  c e n t s  m ore  p e r  p o u n d  on  y o u r  f i s h  t h a n  t h e  o t h e r  g u y s  
g e t . "

A. S h o u l d  M a g i s t r a t e  Sa lm on  a c c e p t  H a r r y  F i s h i e ' s  o f f e r
on  t h e  f i s h :  I f  s o ,  why? I f  n o t ,  why n o t ?
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B. Which canon gives Magistrate Salmon guidance in this
situation?

C. D e f i n e  " r e f r a i n  f r o m . "

D. M a g i s t r a t e  Sa lm on  h e a r d  a  c a s e  i n  w h i c h  h e  l e a r n e d  
t h a t  F i s h i e ' s  company w as  g o i n g  b r o k e  a n d  t h a t  t h e  
Happy H e r r i n g  Company g a v e  t h e  b e s t  d e a l s .  Can 
M a g i s t r a t e  Sa lm on  u s e  t h a t  i n f o r m a t i o n  by g o i n g  t o  
t h e  Happy H e r r i n g  Company t o  o f f e r  th e m  t h e  f i s h  he  
c a t c h e s ?  I f  s o ,  why? I f  * o t ,  why n o t ?

E.  W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

F .  F e l i c i a  Foxe  an d  M a g i s t r a t e  S a lm on  a r e  d i s c u s s i n g  
f i s h  p r i c e s  o v e r  t e a  a t  t h e  l o d g e .  Ms. Foxe  
s u g g e s t s  t h a t  M a g i s t r a t e  Sa lm on go  up t o  t h e  Homely 
H a l i b u t  Company t o  t r y  t o  s e l l  h i s  f i s h .  I s  i t  
p r o p e r  f o r  M a g i s t r a t e  Sa lm on t o  a c t  on  Ms. F o x e ' s 
s u g g e s t i o n ?  I f  s o ,  why? I f  n o t ,  why n o t ?

1 8 .  M a g i s t r a t e  Kanuk i s  b i l i n g u a l ,  s p e a k i n g  f l u e n t  Y u p ' i k  and  
E n g l i s h .  She  h a s  b e e n  a s k e d  b y  t h e  l o c a l  h i g h  s c h o o l  t o  
t e a c h  Y u p ' i k .  She h a s  a l s o  b e e n  a s k e d  t o  t e a c h  
t r a d i t i o n a l  b a s k e t  w e a v i n g  t o  t h e  h i g h  s c h o o l  g i r l s .

A. S h o u l d  M a g i s t r a t e  Kanuk a c c e p t  t h e  j o b  t e a c h i n g  
Y u p ' i k  a n d  t r a d i t i o n a l  b a s k e t  w e a v i n g ?  I f  s o ,  why? 
I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  Kanuk g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

C. D e f i n e  " a v o c a t i o n . "

1 9 .  M a g i s t r a t e  B e l l  r e c e i v e s  a  t e l e p h o n e  c a l l  f ro m  H a r r y  
H o r r i b l e .  Mr. H o r r i b l e  l i v e s  i n  a  n e i g h b o r i n g  co m m u n i ty .  
Mr. H o r r i b l e  i s  t h e  d e f e n d a n t  i n  a  r a p e  c a s e .  He i s  
t r y i n g  t o  f i n d  p e o p l e  who w i l l  t e s t i f y  a t  t h e  r a p e  t r i a l .
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Mr.  H o r r i b l e  a s k s  M a g i s t r a t e  B e l l  i f  s h e  w i l l  t e s t i f y  
a b o u t  h i s  c h a r a c t e r .  M a g i s t r a t e  B e l l  s a y s  s h e  w i l l  t h i n k  
a b o u t  i t .

A. S h o u l d  M a g i s t r a t e  B e l l  t e s t i f y  a s  a  c h a r a c t e r
w i t n e s s  f o r  H a r r y  H o r r i b l e  a t  t h e  r a p e  t r i a l ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  B e l l  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

2 0 .  M a g i s t r a t e  Moore  w e n t  i n t o  h i s  o f f i c e  o n c e  m o r n i n g  an d  
f o u n d  a  w h a l e b o n e  s p i r i t  m ask  Mary M u f f e t  h a d  l e f t  h im  a s  
a g i f t .  The s p i r i t  mask  i s  o f  a  f i n e  q u a l i t y  an d  w o r t h  a 
g r e a t  d e a l  o f  m oney .  Ms. M u f f e t ' s  s o n  h a s  a  t r i a l  
s c h e d u l e d  b e f o r e  M a g i s t r a t e  Moore  i n  a  few w e e k s .

A. S h o u l d  M a g i s t r a t e  Moore  a c c e p t  t h e  w h a l e b o n e  s p i r i t  
mask  f ro m  Ms. M u f f e t ?  I f  s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Moore  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

2 1 .  M a g i s t r a t e  Sa lm on  n e e d s  a b a n k  l o a n  t o  f i x  h i s  c o m m e r c i a l  
f i s h i n g  b o a t  f o r  t h e  f i s h i n g  s e a s o n .  He c a l l s  t h e  b a n k  
a n d  a s k s  th e m  i f  h e  c a n  g e t  a l o a n .  Bobby B a n k e r  s a y s ,  
" F o r  y o u ,  a n y t h i n g .  I ' l l  a l s o  c h e c k  t o  s e e  i f  we c a n  g e t  
yo u  b e t t e r  t e r m s  t h a n  m o s t  o f  o u r  b o r r o w e r s  g e t . "

A. May a  m a g i s t r a t e  o r  j u d g e  b o r r o w  money?

B. I f  Bobby B a n k e r  i s  a b l e  t o  g e t  b e t t e r  t e r m s  f o r  
M a g i s t r a t e  Sa lm on  t h a n  o t h e r  b o r r o w e r s  r e c e i v e ,  
s h o u l d  M a g i s t r a t e  Sa lm on  b o r r o w  money a t  a  l e s s e r  
i n t e r e s t  r a t e  t h a n  t h e  b a n k ' s  o t h e r  b o r r o w e r s ?

C. W hat  a r e  t h e  t e r m s  s u g g e s t e d  by  t h e  Code o f  J u d i c i a l  
C o n d u c t  i f  a j u d g e  b o r r o w s  money?
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D. W hich  c a n o n  g i v e s  g u i d a n c e  on  t h e  s t a n d a r d s  f o r  
l o a n s  by  j u d g e s ?

2 2 .  M a g i s t r a t e  Brown an d  h e r  f a m i l y  a r e  i n v i t e d  t o  d i n n e r  by 
f r i e n d s .

A. I s  i t  p r o p e r  f o r  M a g i s t r a t e  Brown an d  h e r  f a m i l y  t o  
go  t o  d i n n e r  a t  a f r i e n d ' s  h o u s e ?

B. W hich  c a n o n  g i v e s  a j u d g e  a n d  h i s  f a m i l y  g u i d a n c e  
a b o u t  w h a t  h o s p i t a l i t y  s h o u l d  b e  a c c e p t e d ?

2 3 .  M a g i s t r a t e  B r o w n ' s  s o n  s t i l l  l i v e s  a t  home,  b u t  i s  
g e t t i n g  m a r r i e d  s o o n .  As s o o n  a s  t h e  d a t e  o f  t h e  w e d d in g  
i s  a n n o u n c e d ,  g i f t s  f ro m  f r i e n d s  s t a r t  a r r i v i n g .

A. May M a g i s t r a t e  B r o w n ' s  so n  a n d  w i f e - t o - b e  a c c e p t  t h e  
w e d d i n g  g i f t s  f ro m  t h e i r  f r i e n d s ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown a n d  h e r  s o n  
g u i d a n c e  a b o u t  a c c e p t i n g  g i f t s ?

C. M a g i s t r a t e  B r o w n ' s  s o n ,  on t h e  same t e r m s  a s  a l l
o t h e r  a p p l i c a n t s ,  a p p l i e d  f o r  a n d  r e c e i v e d  a
s c h o l a r s h i p  f ro m  t h e  U n i v e r s i t y  o f  A l a s k a .  May t h e  
s o n  a c c e p t  t h e  s c h o l a r s h i p ?  I f  s o ,  why? I f  n o t ,
why n o t ?

D. W hich  c a n o n  g i v e s  M a g i s t r a t e  Brown an d  h e r  s o n  
g u i d a n c e  a b o u t  w h e t h e r  t h e  s c h o l a r s h i p  s h o u l d  b e  
a c c e p t e d ?

2 4 .  A f r i e n d  g i v e s  M a g i s t r a t e  Brown a $500 g i f t  c e r t i f i c a t e  
w h i c h  c a n  b e  u s e d  a t  a  g r o c e r y  s t o r e  i n  A n c h o r a g e .  The 
f r i e n d  t e l l s  M a g i s t r a t e  Brown t h a t  t h e  g i f t  c e r t i f i c a t e  
i s  t o  h e l p  b u y  f o o d  f o r  h e r  s o n ' s  w e d d i n g .
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A. May M a g i s t r a t e  Brown a c c e p t  t h e  g i f t  c e r t i f i c a t e ?  
I f  s o ,  why? I f  n o t ,  why n o t ?

B. W hat  i s  t h e  t e s t  a s  t o  w h e t h e r  o r  n o t  t h e  $500 g i f t  
c e r t i f i c a t e  s h o u l d  b e  a c c e p t e d ?

C. I f  M a g i s t r a t e  Brown i s  a  f u l l - t i m e  m a g i s t r a t e ,  d o e s  
s h e  n e e d  t o  make a r e p o r t  o f  t h e  g i f t  t o  t h e  
A d m i n i s t r a t i v e  D i r e c t o r  o f  t h e  A l a s k a  C o u r t  S y s te m ?  
I f  s o ,  why? I f  n o t ,  why n o t ?

D. W hich  two c a n o n s  a n d  s e c t i o n s  o f  t h e  Code o f
J u d i c i a l  C o n d u c t  g i v e  g u i d a n c e  a b o u t  g i f t s  t o
m a g i s t r a t e s  a n d  t h e i r  f a m i l y  members  and  t h e
r e p o r t i n g  o f  t h o s e  g i f t s ?

2 5 .  M a g i s t r a t e  Sa lmon g o t  t h e  l o a n  t o  f i x  h i s  c o m m e r c i a l  
f i s h i n g  b o a t .  Two c r e w  m em bers  h a v e  q u i t .  M a g i s t r a t e  
Sa lm on  w o r k s  s i x t y  h o u r s  a  week  on  t h e  f i s h i n g  b o a t  and  
h a s  l i t t l e  t i m e  f o r  h i s  m a g i s t r a t e  d u t i e s .  He i s  d o i n g  
a r r a i g n m e n t s  a t  m i d n i g h t  a n d  1 : 0 0  a . m .

A. Does  t h e  c o m m e r c i a l  f i s h i n g  i n t e r f e r e  w i t h  t h e  
p e r f o r m a n c e  o f  M a g i s t r a t e  S a l m o n ’ s j u d i c i a l  d u t i e s ?

B. What i s  M a g i s t r a t e  S a l m o n ' s  f i r s t  p r i o r i t y ?

C. W hich  two c a n o n s  g i v e  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

2 6 .  M a g i s t r a t e  S l i c k  h a s  b e e n  a member  o f  t h e  Akpak S e a r c h  
an d  R e s c u e  S o c i e t y ,  n o t  c o n d u c t e d  f o r  p r o f i t ,  f o r  
e i g h t e e n  y e a r s .  I n  t h a t  t i m e  M a g i s t r a t e  S l i c k  h a s  b e e n  a  
d i r e c t o r  an d  o f f i c e r  o f  t h e  n o n p r o f i t  o r g a n i z a t i o n .  
R e c e n t l y ,  s h e  was  a s k e d  t o  r a i s e  money f o r  t h e  Akpak 
S e a r c h  a n d  R e s c u e  S o c i e t y .
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A. Was i t  p r o p e r  f o r  M a g i s t r a t e  S l i c k  t o  b e  a  d i r e c t o r  
a n d  a n  o f f i c e r  o f  t h e  Akpak S e a r c h  a n d  R e s c u e  
S o c i e t y  v / h i l e  s h e  was  a  m a g i s t r a t e ?

B. I n  o r g a n i z a t i o n s  n o t  c o n d u c t e d  f o r  p r o f i t ,  s u c h  a s  a 
p a r e n t  an d  t e a c h e r  a s s o c i a t i o n  a t  a  l o c a l  s c h o o l ,  a  
c h u r c h ,  a  s e a r c h  an d  r e s c u e  o r g a n i z a t i o n ,  t h e  E l k s  
C l u b ,  o r  a t h e a t r e  g r o u p ,  w h a t  p o s i t i o n s  c o u l d  a  
j u d g e  h o l d  i n  t h e  o r g a n i z a t i o n ?

C. W hich  c a n o n  g i v e s  a j u d g e  g u i d a n c e  a b o u t  w h a t  h e  o r  
s h e  may do w i t h  r e s p e c t  t o  c i v i c  a n d  c h a r i t a b l e  
a c t i v i t i e s ?

D. May M a g i s t r a t e  S l i c k  r a i s e  money f o r  t h e  Akpak 
S e a r c h  a n d  R e s c u e  S o c i e t y ?

E.  May M a g i s t r a t e  S l i c k  s p e a k  a t  a  f u n d  r a i s i n g  e v e n t  
f o r  t h e  Akpak S e a r c h  a n d  R e s c u e  S o c i e t y ?

F .  Which c a n o n  g i v e s  a j u d g e  g u i d a n c e  a b o u t  s t a n d a r d s  
f o r  c o n d u c t  i n  r a i s i n g  f u n d s  f o r  c i v i c  an d  
c h a r i t a b l e  a c t i v i t i e s ?

2 7 .  M a g i s t r a t e  D o u g l a s  comes f ro m  t h e  D o u g l a s  f a m i l y  w h i c h  
h a s  b e e n  f e u d i n g  an d  f i g h t i n g  w i t h  t h e  H a r l a n  f a m i l y  f o r  
t w e n t y  y e a r s .  One o f  t h e  H a r l a n  b o y s  i s  a c c u s e d  o f  
a s s a u l t  and  r e c k l e s s  e n d a n g e r m e n t . The H a r l a n  boy  p l e a d s  
n o t  g u i l t y  a n d  r e q u e s t s  a  t r i a l .  M a g i s t r a t e  D o u g l a s  
s e c r e t l y  t h i n k s  t h e  H a r l a n  f a m i l y  i s  a d i s g r a c e  t o  t h e  
co m m u n i ty  an d  t h i s  boy  i s  t h e  w o r s t .

A. I f  t h e  H a r l a n  boy  c o n s e n t s  i n  w r i t i n g  t o  h a v e  
M a g i s t r a t e  D o u g l a s  h e a r  h i s  c a s e  s h o u l d  M a g i s t r a t e  
D o u g l a s  c o n d u c t  t h e  t r i a l ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  D o u g l a s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?
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2 8 .  M a g i s t r a t e  D o u g l a s  l i v e s  n e x t  d o o r  t o  t h e  S t o n e  f a m i l y .  
One e v e n i n g ,  a s  M a g i s t r a t e  D o u g l a s  i s  c o m in g  home,  he  
s e e s  Mr.  S t o n e  i n  a f i s t  f i g h t  w i t h  a n o t h e r  n e i g h b o r .  
The n e i g h b o r  f i l e s  a  c o m p l a i n t  f o r  a s s a u l t  a n d  b a t t e r y  
w i t h  t h e  v i l l a g e  p o l i c e .

A. S h o u l d  M a g i s t r a t e  D o u g l a s ,  who saw t h e  e v e n t s ,  
c o n d u c t  t h e  a r r a i g n m e n t ?  I f  s o ,  why? I f  n o t ,  why 
n o t ?

B. S h o u l d  M a g i s t r a t e  D o u g l a s  c o n d u c t  t h e  t r i a l ?  I f  s o ,  
why? I f  n o t ,  why n o t ?

C. Which c a n o n  g i v e s  M a g i s t r a t e  D o u g l a s  g u i d a n c e  i n  
t h i s  s i t u a t i o n ?

2 9 .  M a g i s t r a t e  Timmons,  h i s  w i f e ,  an d  c h i l d r e n  a r e  
s h a r e h o l d e r s ,  i n  t h e  v i l l a g e  n a t i v e  c o r p o r a t i o n .  The 
v i l l a g e  n a t i v e  c o r p o r a t i o n  owns an d  m a n a g e s  t h e  v i l l a g e  
g r o c e r y  s t o r e .  When t h e  g r o c e r y  s t o r e  h a s  a "g o o d  y e a r " ,  
p r o f i t s  a r e  h i g h  and  e a c h  s h a r e h o l d e r  o f  t h e  v i l l a g e  
n a t i v e  c o r p o r a t i o n  r e c e i v e s  a  d i v i d e n d .  When t h e  g r o c e r y  
s t o r e  p r o f i t s  a r e  lo w ,  no o n e  i n  t h e  v i l l a g e  n a t i v e  
c o r p o r a t i o n  r e c e i v e s  a d i v i d e n d .  The g r o c e r y  s t o r e  g i v e s  
" c r e d i t "  t o  some p e o p l e  a n d  a l l o w s  them  t o  p a y  g r o c e r y  
b i l l s  a t  t h e  e n d  o f  t h e  m o n th .  J o h n  J e r k  h a s  b e e n  
g e t t i n g  g r o c e r i e s  on c r e d i t  a n d  h a s  n o t  p a i d  h i s  b i l l  o f  
$ 8 8 7 . 4 2  i n  t h r e e  m o n t h s .  The v i l l a g e  n a t i v e  c o r p o r a t i o n ,  
f o r  a n d  on b e h a l f  o f  t h e  g r o c e r y  s t o r e ,  d e c i d e s  t o  f i l e  a  
s m a l l  c l a i m s  a c t i o n  i n  t h e  am o u n t  o f  $ 8 8 7 . 4 2  i n  
M a g i s t r a t e  Timmons '  c o u r t .

• A. Does  M a g i s t r a t e  Timmons h a v e  a f i n a n c i a l  i n t e r e s t  i n  
t h e  s u b j e c t  m a t t e r  o f  t h e  s m a l l  c l a i m s  t r i a l ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. S h o u l d  M a g i s t r a t e  Timmons c o n d u c t  t h e  s m a l l  c l a i m s  
t r i a l ?  I s  t h e r e  an y  b a s i s  t o  b e l i e v e  h e  c o u l d  n o t  
b e  f a i r ?

C.  What c a n o n  d e f i n e s  " f i n a n c i a l  i n t e r e s t "  o f  a  j u d g e ?
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J .  D e s p i t e  M a g i s t r a t e  Timmons h a v i ;  a  f i n a n c i a l
i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  c a s '  i s  t h e r e  an y
p r o c e d u r e  w h i c h  c o u l d  b e  u s e d  t o  a r l o w  M a g i s t r a t e  
Timmons t o  h e a r  t h e  c a s e ?

E.  What c a n o n  g i v e s  g u i d a n c e  t o  a  j u d g e  w i t h  a s m a l l  
i n t e r e s t  i n  a  c a s e  t o  e n a b l e  t h e  j u d g e  t o  h e a r  t h e  
c a s e ?

3 0 .  M a g i s t r a t e  S l i c k ' s  e x - h u s b a n d  i s  a c c u s e d  o f  a s s a u l t  an d  
r e c k l e s s  e n d a n g e r m e n t . He p l e a d s  n o t  g u i l t y  a t  
a r r a i g n m e n t .

A. Can M a g i s t r a t e  S l i c k  c o n d u c t  t h e  t r i a l ?  I f  s o ,  why? 
I f  n o t ,  why n o t ?

B. Which c a n o n  g i v e s  M a g i s t r a t e  S l i c k  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?

3 1 .  W hich  s i x  c a n o n s  a r e  n o t  a p p l i c a b l e  t o  p a r t - t i m e  j u d g e s ?

A .   D.

B.   E.

C.    F .

3 2 .  The p r e s i d i n g  j u d g e  o f  t h e  f o u r t h  j u d i c i a l  d i s t r i c t  a s k s  
M a g i s t r a t e  Sa lm on  t o  b e  on  a  c o m m i t t e e  s t u d y i n g  
s e n t e n c i n g  o f  f i s h  and  game v i o l a t i o n s .

A. May M a g i s t r a t e  Sa lm on  s i t  on  s u c h  a  c o m m i t t e e ?  I f  
s o ,  why? I f  n o t ,  why n o t ?

B. W hich  c a n o n  g i v e s  M a g i s t r a t e  Sa lm on  g u i d a n c e  i n  t h i s  
s i t u a t i o n ?
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C. May M a g i s t r a t e  Sa lm on  t e s t i f y  a t  a p u b l i c  h e a r i n g  on 
t h e  s e n t e n c i n g  o f  f i s h  a n d  game v i o l a t i o n s ?  I f  
M a g i s t r a t e  Sa lm on  may t e s t i f y ,  w h a t  l i m i t a t i o n  i s  
p l a c e d  on  h i s  a p p e a r a n c e  a t  t h e  p u b l i c  h e a r i n g ?

D. Which  c a n o n  g i v e s  g u i d a n c e  t o  a  m a g i s t r a t e  d e s i r i n g  
t o  t e s t i f y  a t  p u b l i c  h e a r i n g s  on m a t t e r s  c o n c e r n i n g  
t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ?

3 3 .  I f  a m a g i s t r a t e  h a s  a n y  e t h i c a l  q u e s t i o n s  t o  w h i c h  h e  o r  
s h e  d o e s  n o t  know t h e  a n s w e r ,  who s h o u l d  t h e  m a g i s t r a t e  
c o n t a c t ?

3 4 .  I n  a few s e n t e n c e s ,  why a r e  t h e  c a n o n s  s e t  o u t  i n  t h e  
Code o f  J u d i c i a l  C o n d u c t  s o  i m p o r t a n t ?
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F I R S T  J U D I C I A L  D I S T R IC T  
P. O. BOX 869 

W R A N G E L L ,  A L A S K A  
99929

December  12 ,  1985

K ev in  K. B ru c e
S e n a t e  J u d i c i a r y  C o m m it te e
Pouch  V
J u n e a u ,  A l a s k a  99811

Re: CSSB 321:  "An A c t  i n c l u d i n g  m a g i s t r a t e s  w i t h i n
t h e  j u r i s d i c t i o n  o f  t h e  c o m m iss io n  on j u d i c i a l  
q u a l i f i c a t i o n s . "

Dear  Mr. B r u c e :

The m a j o r i t y  o f  m a g i s t r a t e s  who r e s p o n d e d  t o  my r e q u e s t  f o r  comments 
on CSSB 321 had  no o b j e c t i o n  t o  p a s s a g e  o f  t h e  b i l l .  However ,  many 
c o n c e r n s  and  q u e s t i o n s  w e re  r a i s e d  w h ic h  we b e l i e v e  m u s t  be a d d r e s s e d  
p r i o r  t o  an  o f f i c i a l  r e s p o n s e  f rom  t h e  A s s o c i a t i o n  o f  A l a s k a  M a g is ­
t r a t e s .  I  w i l l  l i s t  t h o s e  c o n c e r n s  a s  p r e s e n t e d  t o  me.

1) The m a g i s t r a t e s  f e e l  t h e y  a r e  t r e a t e d  f a i r l y  by p r e s i d i n g  
j u d g e  w i t h  no f e a r  o f  a r b i t r a r y  o r  c a p r i c i o u s  a c t s .  The c o n s e n s u s  
i s  t  . t  a m a g i s t r a t e  w ou ld  b e  a f f o r d e d  d u e  p r o c e s s  s h o u l d  a p r o b le m  
a r i s e .  However ,  i t  w ou ld  b e  b e n e f i c i a l  t o  know t h e  p r o c e d u r e  t h a t  
w o u ld  b e  em p lo y ed  upon  t h e  f i l i n g  o f  a c o m p l a i n t .

2) What a r e  t h e  r u l e s  w i t h i n  w h ic h  t h e  Com m iss ion  o p e r a t e s ?
How a n d  when i s  a  c o m p l a i n t  d e t e r m i n e d  t o  b e  " f o r m a l " ?  When i s  
n o t i f i c a t i o n  g i v e n  t o  t h e  j u d g e ?

3) S i n c e  we s e r v e  a t  t h e  p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e ,  i t
i s  r e q u e s t e d ,  s h o u l d  t h i s  b i l l  p a s s ,  t h a t  any  c o m p l a i n t  f i l e d  a g a i n s t  

m a g i s t r a t e  be i m m e d i a t e l y  c o p i e d  t o  t h e  p r e s i d i n g  j u d g e .

4) I f  m a g i s t r a t e s  w e re  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  
C o m m iss io n ,  w o u ld  a t t o r n e y s  f e e s  b e  p a i d  by  t h e  s t a t e  a s  i s  now t h e  
p r a c t i c e  w i t h  o t h e r  j u d g e s ?
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FIRST JUDICIAL DISTRICT 

P. 0 . BOX 869 

W RANGELL. ALASKA  

99929

December  12 ,  1S85

K e v in  K. B ru c e
S e n a t e  J u d i c i a r y  C o m m it te e
Pouch  V
J u n e a u ,  A l a s k a  99811

Re: CSSB 321:  "An A c t  i n c l u d i n g  m a g i s t r a t e s  w i t h i n
t h e  i ” r i . s d i c t i o n  o f  t h e  c o m m is s io n  on  j u d i c i a l  
q u a l i f i c a t i o n s . "

D ea r  Mr. B r u c e :

The m a j o r i t y  o f  m a g i s t r a t e s  who r e s p o n d e d  t o  my r e q u e s t  f o r  comments  
on  CSSB 321 had  no o b j e c t i o n  t o  p a s s a g e  o f  t h e  b i l l .  However ,  many 
c o n c e r n s  an d  q u e s t i o n s  w e r e  r a i s e d  w h i c h  we b e l i e v e  m u s t  be  a d d r e s s e d  
p r i o r  t o  a n  o f f i c i a l  r e s p o n s e  f ro m  t h e  A s s o c i a t i o n  o f  A l a s k a  M a g is ­
t r a t e s .  I  w i l l  l i s t  t h o s e  c o n c e r n s  a s  p r e s e n t e d  t o  me.

1) The m a g i s t r a t e s  f e e l  t h e y  a r e  t r e a t e d  f a i r l y  by p r e s i d i n g  
j u d g e s  w i t h  no f e a r  o f  a r b i t r a r y  o r  c a p r i c i o u s  a c t s .  The c o n s e n s u s  
i s  t h a t  a  m a g i s t r a t e  w ou ld  b e  a f f o r d e d  d u e  p r o c e s s  s h o u l d  a  p r o b le m  
a r i s e .  However ,  i t  wTo u l d  b e  b e n e f i c i a l  t o  know' t h e  p r o c e d u r e  t h a t  
w ould  b e  em p lo y ed  upon  t h e  f i l i n g  o f  a c o m p l a i n t .

2) What a r e  t h e  r u l e s  w i t h i n  w h ic h  t h e  Com m iss ion  o p e r a t e s ?
How an d  when i s  a  c o m p l a i n t  d e t e r m i n e d  t o  b e  " f o r m a l " ?  When i s  
n o t i f i c a t i o n  g i v e n  t o  t h e  j u d g e ?

3) S i n c e  we s e r v e  a t  t h e  p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e ,  i t
i s  r e q u e s t e d ,  s h o u l d  t h i s  b i l l  p a s s ,  t h a t  an y  c o m p l a i n t  f i l e d  a g a i n s t  
a m a g i s t r a t e  be  i m m e d i a t e l y  c o p i e d  t o  t h e  p r e s i d i n g  j u d g e .

4) I f  m a g i s t r a t e s  w e r e  p l a c e d  u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  
C o m m iss io n ,  w ou ld  a t t o r n e y s  f e e s  be  p a i d  by t h e  s t a t e  a s  i s  now t h e  
p r a c t i c e  w i t h  o t h e r  j u d g e s ?
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5) I f  t h e  Com m iss ion  recommends a c t i o n  a f t e r  i n v e s t i g a t i n g  a 
c o m p l a i n t ,  d o e s  t h i s  r e c o m m e n d a t io n  go t o  t h e  su p rem e  c o u r t  o r  t o  
t h e  p r e s i d i n g  j u d g e ?  Who makes  t h e  f i n a l  d e c i s i o n ?

6) Would p a s s a g e  o f  t h i s  b i l l  mean t h a t  m a g i s t r a t e s ,  i n  t h e  
f i t u r e ,  w ou ld  h a v e  t o  s t a n d  f o r  r e t e n t i o n  e l e c t i o n ?

7) S i n c e  t h i s  i s  on e  o f  two a r e a s  w h e re  t h e  s t a t u t e s  s t i l l  
d i f f e r e n t i a t e  b e t w e e n  m a g i s t r a t e s  an d  o t h e r  j u d g e s ,  w ou ld  i n c l u s i o n  
u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  Commiss ion  a l s o  mean i n c l u s i o n  u n d e r  
j u d i c i a l  r e t i r e m e n t ?

As you  c a n  s e e ,  t h e r e  a r e  many q u e s t i o n s  t h a t  n e e d  t o  b e  a n s w e re d  
b e f o r e  we c a n  make t h e  d e c i s i o n  t o  s u p p o r t  o r  o p p o s e  t h i s  l e g i s l a ­
t i o n .  The g e n e r a l  f e e l i n g  i s  t h a t  i t  w ou ld  b e  good t o  know t h e r e  
i s  a  f i x e d  p r o c e d u r e  f o r  d e a l i n g  w i t h  c o m p l a i n t s .  However ,  t h e r e  
i s  no p e r c e p t i o n  o f  u n f a i r n e s s  o r  l a c k  o f  d u e  p r o c e s s  u n d e r  t h e  
c u r r e n t  s y s t e m .

The Com m iss ion  i s  s e n d i n g  t o  me t h e i r  o p e r a t i n g  i . tanual an d  a n n u a l  
r e p o r t ,  w h ich  i n c l u d e s  r u l e  and  p r o c e d u r e s .  When t h i s  i n f o r m a t i o n  
i s  r e c e i v e d  and  t h e  a b o v e  c o n c e r n s  a r e  a d d r e s s e d ,  we w i l l  b e  a b l e  
t o  p r e s e n t  a  r e s p o n s e  t o  y o u r  r e q u e s t .  I  u n d e r s t a n d  t h a t  t h e  C o u r t  
S y s te m  an d  t h e  C om m iss ion  h a v e  n o t  y e t  t a k e n  a  s t a n d  on t h e  b i l l .
We w i l l  g e t  o u r s  t o  you a s  so o n  a s  p o s s i b l e .

I  b e l i e v e  t h e  r e f e r e n c e  i n  t h e  b i l l  t o  "Com m iss ion  on J u d i c i a l  
Q u a l i f i c a t i o n s "  s h o u l d  b e  c h a n g e d  t o  " J u d i c i a l  C o n d u c t  C o m m is s io n " .

P l e a s e  g i v e  me a  c a l l  a t  8 7 4 -2 3 1 1  i f  you h a v e  any  q u e s t i o n s .

S i n c e r e l y

L i n d a  H a r t s h o r n ,  M a g i s t r a t e  
f o r  The A s s o c i a t i o n  o f  
A l a s k a  M a g i s t r a t e s

c c :  A l l  M a g i s t r a t e s
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M r .  K e v i n  B r u c e  

O f f i c e  o f  S e n a t o r  R o d e y  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V ( M S  3 1 0 0 )

J u n e a u ,  A l a s k a  9 9 8 1 1

D e c e m b e r  1 3 ,  1 9 8 5

In t a l k i n g  w i t h  M s .  L i n d a  H a r t s h o r n ,  m a g i s t r a t e

f r o m  W r a n g e l l  y e s t e r d a y ,  it o c c u r r e d  to m e  t h a t  y o u  a r e  

p e r h a p s  n o t  f a m i l i a r  w i t h  o u r  S t a f f  M a n u a l .  I d o  r e c a l l  

s e n d i n g  y o u  a c o p y  of o u r  R u l e s  o f  P r o c e d u r e ,  b u t  t h e  S t a f f  

M a n u a l  m i g h t  b e  m o r e  h e l p f u l  in t h a t  in i n c l u d e s  t h e  s t a f f ' s  

i n v e s t i g a t i v e  g u i d e l i n e s .  1 d i d  s e n d  a c o p y  o f  t h e  c u r r e n t  

s t a f f  m a n u a l  ( l e g a l  s i z e  p a p e r )  a n d  t h e  p r o p o s e d  s t a f f  

m a n u a l  ( l e t t e r  s i z e  p a p e r )  to M s .  H a r t s h o r n  f o r  h e r  

i n f o r m a t i o n .  T h e  p r o p o s e d  s t a f f  m a n u a l  i n c o r p o r a t e s  

p r i m a r i l y  s t a f f  p r o c e d u r e s  w h i c h  h a v e  b e e n  a d o p t e d  s i n c e  t h e  

C o m m i s s i o n  a c q u i r e d  a n d  e l e c t r o n i c  t y p e w r i t e r / w o r d  

p r o c e s s i n g  s y s t e m .  If I c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  

l e t  m e  k n o w .  T h e  C o m m i s s i o n ' s  A n n u a l  m e e t i n g  is s c h e d u l e d  

f o r  T h u r s d a y ,  J a n u a r y  1 6 t h ,  1 9 8 6  in A n c h o r a g e .

T h a n k  y o u  f o r  y o u r  p a t i e n c e  a n d  c o n s i d e r a t i o n .

R E :  S B  3 2 1

D e a r  M r .  B r u c e :

S i n c e r e l y ,

J a n e  S. R o s e n q u i s t  

L e g a l  A s s i s t a n t

e n c l .
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U p o n  r e c e i p t  o f  a w r i t t e n  o r  o r a l  r e q u e s t  f o r  i n v e s t i g a t i o n  

s e t t i n g  f o r t h  a l l e g a t i o n s  of j u d i c i a l  m i s c o n d u c t  b y  a m e m b e r  

o f  t h e  s t a t e  j u d i c i a r y ,  o r  a t  t h e  d i r e c t i o n  o f  t h e  

C o m m i s s i o n ,  t h e  f o l l o w i n g  p r o c e d u r e  is to b e  f o l l o w e d :

A. A l e g a l  s i z e  f i l e  f o l d e r  is p u n c h e d  b y  a t w o - h o l e  p u n c h  

a n d  c l i p  f a s t e n e r s  a r e  a t t a c h e d .

B. A n y  w r i t t e n  c o m m u n i c a t i o n  ( d a t e  s t a m p e d  w i t h  d a t e  of 

r e c e i p t )  is p u n c h e d  a n d  i n s e r t e d  o n  t h e  l e f t  s i d e  of t h e  

f o l d e r .

C. A n  a c c u s a t i o n  n u m b e r  is a s s i g n e d  a n d  t h e  c o m p l a i n a n t  n a m e  

is l o g g e d  in t h e  w r i t t e n  c o m p l a i n t  l o g  n e x t  to t h e  

a p p r o p r i a t e  i n q u i r y  n u m b e r .  F u r t h e r ,  t h e  s a m e  i n f o r m a t i o n  is 

l o g g e d  i n t o  t h e  a c c u s a t i o n  l o g  d i s k  u n d e r  t h e  a p p r o p r i a t e  

y e a r  f i l e  n a m e  ( i . e . ,  8 5 1 o g ,  8 4 1 o g ,  e t c . )

D. A n  I n t a k e  F o r m  is p r e p a r e d  a n d  c l i p p e d  t o  t h e  l e f t  s i d e  

o f  t h e  f i l e  f o l d e r  ( F o r m  1 ) .  T w o  c o p i e s  a r e  m a d e  if 

n o n  jur:. s d i c t i o n a l ,  t h r e e  if j u r i s d i c t i o n a l  [ s e e  I n t a k e  F o r m  

I n s t r u c t i o n s  ( E ) ].

E. A n  I n v e s t i g a t i o n  L o g  F o r m  is p r e p a r e d  a n d  c l i p p e d  r o  t h e  

l e f t  s i d e  o f  t h e  f i l e  f o l d e r  ( F o r m  2 ) .

F. A f i l e  t a b  w i t h  t h e  c o m p l a i n a n t ' s  l a s t  n a m e ,  t h e  j u d g e ' s  

l a s t  n a m e ,  a n d  t h e  a c c u s a t i o n  n u m b e r  t y p e d  o n  it is a t t a c h e d  

t o  t h e  f i l e  f o l d e r .  T h e  f o l d e r  is s t a m p e d  " c o n f i d e n t i a l " . .

G. T h e  a c c u s a t i o n  n u m b e r  is n o t e d  o n  a l l  d o c u m e n t s  in t h e  

f i l e  a n d  a l l  m a t e r i a l s  s u b s e q u e n t l y  r e c e i v e d .

H. C r o s s  i n d e x  s y s t e m  is p r e p a r e d  a s  f o l l o w s :

1. T h e  f o l l o w i n g  i n . o r m a t  i o n  is e n t e r e d  o n  " c a r d  

f i l e  s y s t e m - c o m p l a i n a n t "  d i s k  u n d e r  f i l e  n a m e  

w h i c h  c o r r e s p o n d s  t o  c o m p l a i n a n t  l a s t  n a m e ,  

f i r s t  i n i t i a l :

C o m p l a i n a n t  n a m e  A c c u s a t i o n  n u m b e r  

J u d g e  n a m e  D a t e  o p e n e d

B r i e f  s t a t e m e n t  o f  c o m p l a i n t  

D a t e  c l o s e d  & d i s p o s i t i o n
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2. T h e  " c a r d  f i l e  s y s t e m - j u d g t  n a m e "  d i s k  c o n t a i n s  

t h e  s a m e  i n f o r m a t i o n  a s  a b o v e ,  e x c e p t  t h a t  t h e

j u d g e ' s  n a m e  is t y p e d  f i r s t  a n d  t h e  c o m p l a i n a n t  

n a m e  s e c o n d .

1. A n  i n t r o d u c t o r y  a c k n o w l e d g e m e n t  l e t t e r  is s e n t  t o  t h e

c o m p l a i n a n t ,  w i t h  f i l e  n u m b e r ,  f o l l o w i n g  f o r m  l e t t e r  A in 

t h e  f o r m  f i l e  b o o k  .

J. If t h e  c o n d u c t  c o m p l a i n e d  of  r e q u i r e s  a c a s e  f i l e  o r

t a p e s  o f  p r o c e e d i n g s ,  o r d e r  t h o s e  u s i n g  f o r m  I n t e r  B in t h e  

f o r m  f i l e  b o o k .

K. T h e  f i l e  is g i v e n  t o  t h e  E x e c u t i v e  D i r e c t o r  f o r  

e x a m i n a t i o n  a n d  a c t i o n .
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A. A s  m u c h  i n f o r m a t i o n  a s  p o s s i b l e  is f i l l e d  o u t  f r o m  

a v a i l a b l e  i n f o r m a t i o n .

B. A c a s e  n u m b e r  is a s s i g n e d  f r o m  t h e  " A c c u s a t i o n  L o g " .  T h e  

c o m p l a i n a n t ' s  n a m e  is l o g g e d  in t h e  A c c u s a t i o n  L o g  n e x t  t o  

t h e  a p p r o p r i a t e  c o m p l a i n t  n u m b e r .

C. If a l e t t e r ,  a f f i d a v i t ,  o r  o t h e r  m a t e r i a l s  a r e  a v a i l a b l e  

e x p l a i n i n g  t h e  n a t u r e  of t h e  a c c u s a t i o n ,  t h i s  is n o t e d  in 

t h e  " A c c u s a t i o n  S u m m a r y "  p o r t i o n  o f  t h e  I n t a k e  F o r m .

D. T h e  a p p r o p r i a t e  s t a t u s  a n d  d i s p o s i t i o n  o f  t h e  a c c u s a t i o n ,  

if k n o w n ,  a r e  m a r k e d  o n  t h e  I n t a k e  F o r m .  F o r  e x a m p l e ,  if t h e  

c o m p l a i n t  is a g a i n s t  a m a g i s t r a t e ,  t h e  f o r m  is m a r k e d  u n d e r  

" K o n - j u r i s d i c t i o n a l " ,  " M a g i s t r a t e " .  If t h e  a c c u s a t i o n  is 

j u r i s d i c t i o n a l ,  t h e  s t a t u t o r y  g r o u n d ( s )  f o r  j u r i s d i c t i o n  is 

n o t e d ,  a n d  t h e  a p p r o p r i a t e  c o d e  f r o m  t h e  " C o d e  L i s t  o f  F a c t  

P a t t e r n s "  is s e l e c t e d  a n d  e n t e r e d  u n d e r  " T y p e  o f  

M i s c o n d u c t " .  T h e  f i r s t  c o p y  o f  t h e  I n t a k e  F o r m  is 

a u t o m a t i c a l l y  f i l e d  i n  t h e  " J u d g e ' s  F i l e "  if t h e  a c c u s a t i o n  

is j u r i s d i c t i o n a l .

E. T h e  o r i g i n a l  o f  t h e  I n t a k e  F o r m  is p l a c e d  in t h e  c a s e  

f i l e .  T h e  s e c o n d  c o p y  is p l a c e d  in t h e  " o p e n "  f i l e  u n t i l  t h e  

a c c u s a t i o n  is c l o s e d .  T h i s  c o p y  is r e m o v e d  f r o m  t h e  o p e n  

f i l e  a n d  p l a c e d  i n  t h e  " c l o s e d "  f i l e  w h e n  t h e  a c c u s a t i o n  is 

c l o s e d .  T h e  t h i r d  c o p y  is p l a c e d  i n  t h e  " n u m e r i c a l "  f i l e .

I O R M _ 2 _ - _ I N y E S T I G A T I O N _ L O G _ F O R M

A .  T h e  a c c u s a t i o n  n u m b e r  is t y p e d  i n t o  t h e  a p p r o p r i a t e  s p a c e  

o n  t h e  i n v e s t i g a t i o n  l o g  f o r m  at t h e  t i m e  t h e  a c c u s a t i o n  

f i l e  is o p e n e d .

B. A n y  t i m e  a c t i o n  is t a k e n  o r  o c c u r s  c o n c e r n i n g  t h e  

a c c u s a t i o n ,  it is  l o g g e d  o n  t h i s  f o r m .  F o r  e x a m p l e ,  if p h o n e  

c a l l s  a r *  m a d e ,  c o r r e s p o n d e n c e  is s e n t  o u t  o r  r e c e i v e d ,  o r  

f i l e s  ir t h e  c l e r k ' s  o f f i c e  a r e  r e s e a r c h e d ,  a n o t e  is m a d e ,  

d a t e d ,  a n d  t h e  p e r s o n  n o t i n g  t h e  i n f o r m a t i o n  l o g s  i n  t h e i r  

i n i t i a l s .

S t a f f  Ma i) u a 1
p a g e  t h r e e
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ALASKA COMMISSION ON J U D I C I A L  CONDUCT 
CODE L I S T  OF FACT PATTERNS

A .  P h y s i c a l  a n d  m e n t a l  d i s a b i l i t y

1. P h y s i c a l  i l l n e s s

2. A g e  a n d  s e n i l i t y

3. M e n t a l  i l l n e s s

A. A l c o h o l  o r  d r u g  a b u s e

B. J u d i c i a l  M i s c o n d u c t

1. I m p r o p e r  c o u r t  d e c o r u m  ( o n  b e n c h  o r  in 

c h a m b e  rs )

a. I m p r o p e r  c o n s i d e r a t i o n  a n d  t r e a t m e n t  o f  

a t t o r n e y s ,  c o u r t  e m p l o y e e s ,  w i t n e s e s  a n d  

o t h e r s

b. I m p r o p e r  o r  e c c e n t r i c  b e n c h  c o n d u c t  s u c h  as  

s l e e p i n g  o r  d r u n k e n n e s s

c .  I n t e r f e r e n c e  in m a k i n g  t h e  r e c o r d  a n d  

c o n d u c t i n g  t r i a l s  in o w n  c o u r t

2. F a i l u r e  o r  r e f u s a l  t o  d i s p o s e  p r o m p t l y  of 

j u d i c i a l  b u s i n e s s ,  e n t e r  o r d e r s ,  o r  c o o p e r a t e  

i n  a d m i n i s t r a t i o n  o f  c o u r t

3. P r o h i b i t e d  p r a c t i c e  of  l a w

4. C o n d u c t i n g  e x  p a r t e  p r o c e e d i n g s  o r  e n g a g i n g  in 

e x  p a r t e  d i s c u s s i o n s

5. I n t e r f e r e n c e  w i t h  a t t o r n e y - c 1 i e n t  r e l a t i o n s h i p
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6. I m p r o p e r  u s e  Oi j u d i c i a l  a u t h o r i t y  ( d o i n g  s o m e ­

t h i n g  i n  j u d i c i a l  c a p a c i t y  t h a t  j u d g e s  a r e  n o t  

a u t h o r i z e d  t o  d o )

a. I n  c o n d u c t i n g  p r o c e e d i n g s  ( r e f u s i n g  to 

a p p o i n t  p u b l i c  d e f e n d e r s ,  n o t  h o l d i n g  c o u r t  

i n  c o u r t r o o m ,  n o t  o b s e r v i n g  f o r m a l i t i e s ,  n o t  

i n f o r m i n g  d e f e n d a n t s  o f  t h e i r  r i g h t s  or  

d e p r i v i n g  t h e m  of  t h e i r  r i g h t s ,  s e t t i n g  b a i l  

w h e n  d e f e n d a n t s  a r e  n o t  r e p r e s e n t e d  b y  

c o u n s e l ,  o r  o t h e r w i s e  f a i l i n g  t o  o b s e r v e  

n o r m a l  p r o c e d u r e s  a s  t o  w h e r e  o r  h o w  c o u r t  

i s  h e l d )

b. In  e n t e r i n g  j u d g e m e n t

c. In t h r e a t e n i n g  o r  d e t e r m i n i n g  b a i l ,  

s e n t e n c e s ,  p u n i s h m e n t ,  o r  c o n t e m p t

d. I n  e n t e r i n g  o r  t h r e a t e n i n g  t o  e n t e r  o t h e r  

j u d i c i a l  o r d e r s

e. In  f a l s e l y  o r  i m p r o p e r l y  c e r t i f y i n g  

d o c u m e n t s  o r  c o u r t  r e c o r d s

7. I n f l u e n c e  o f  f a m i l y ,  s o c i a l ,  p o l i t i c a l ,

b u s i n e s s ,  a n d  p r o p e r t y  r e l a t i o n s h i p s

a. O n  j u d i c i a l  d e c i s i o n s

( 1 )  O w n  d e c i s i o n s

( 2 )  D e c i s i o n s  o f  o t h e r  j u d g e s

b. O n  m a k i n g  a p p o i n t m e n t s

c. O n  o t h e r  m a t t e r s  r e l a t i n g  t o  t h e  a d m i n i s t r a ­

t i o n  of  j u s t i c e  - t r a n s f e r r i n g  c a s e  a n d  

r e d u c i n g  c h a r g e s

8. C o n f l i c t  o f  i n t e r e s t

9 .  B i a s

10 . G i v i n g  o r  r e c e i v i n g  g i f t s ,  b r i b e s ,  l o a n s  o r

f a v o r s
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a. M i s a p p r o p r i a t i o n  o r  m i s u s e  o f  p u b l i c  

e m p l o y e e s ,  p r o p e r t y ,  o r  f u n d s

b. I m p r o p e r  c o m m e n t s ,  a c c u s a t i o n s ,  a s s o c i a t i o n s  

o r  c o n n e c t i o n s

c. I n t e r f e r e n c e  w i t h  o r  i n f l u e n c e  o n  p e n d i n g  o r  

i m p e n d i n g  l i t i g a t i o n  ( l i t i g a t i o n  b e f o r e  

o t h e r  j u d g e s ;

d. L e w d  o r  c o r r u p t  p e r s o n a l  b e h a v i o r

e. B u s i n e s s  d e a l i n g s ;  e x t r a j u d i c i a l  b u s i n e s s  

a c t i v i t y  c o n d u c t e d  f o r  c o m p e n s a t i o n  o r  

p e r s o n a l  a d v a n t a g e

f. U s e  o f  j u d i c i a l  p o s i t i o n  to e x t o r t  o r  

e m b e z z l e  p r i v a t e  f u n d s

g. M i s c o n d u c t  in t h e  p e r m i t t e d  p r a c t i c e  o f  l a w

h. I m p r o p r i e t i e s  in p e r s o n a l  d e b t s  a n d  l o a n s

11. Impropriety off the bench

1 2 . P o 1 i t i c a 1 a n d  c a m p a i g n  a c t i v i t i e s  - o w n

c a m p a i g n o r  o t h e r  p o l i t i c i a n s '

13 . A b u s e  of p r e s t i g e  o f  o f f i c e

1 4. O b s t r u c t

d o c u m e n t

i o n  o f  j u s t i c e ,  p e r j u r y ,  f i l i n g

1 5  . C r i m i n a l b e h a v i o r

16 . F a i l u r e to  d i s q u a l i f y  s e l f

1 7 . T i c k e t  f i x i n g
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T h e  f o l l o w i n g  a r e  g u i d e l i n e s  w h i c h  g o v e r n  t h e

g e n e r a ]  a p p r o a c h  t a k e n  b y  t h e  s t a f f  in t h e  c o n d u c t  o f  i t s

i n v e s t i g a t i o n s  a n d  i n t e r v i e w s :

A. T h e  E x e c u t i v e  D i r e c t o r  o r  i n v e s t i g a t o r  s h a l l

i n i t i a l l y  i d e n t i f y  h i m  o r  h e r s e l f  to t h e  w i t n e s s .

B. W h e r e  a p p l i c a b l e ,  r e f e r e n c e  s h a l l  b e  m a d e  t o

t h e  a u t h o r i t y  b y  w h i c h  t h e  C o m m i s s i o n  c o n d u c t s  i t s

i n v e s t i g a t i o n s ,  s p e c i f i c a l l y ,  A l a s k a  C o n s t . ,  A r t .  I V ,  S e c .  

1 0 ,  a n d  A . S .  2 2 . 3 0 . 0 1 1 .

C. C l e a r  a n d  e m p h a t i c  r e f e r e n c e  s h a l l  b e  m a d e  t o

t h e  s t r i c t  c o n f i d e n t i a l i t y  o f  t h e  i n v e s t i g a t i o n ,  a n d  

r e f e r e n c e  m a d e  to  t h e  p r o h i b i t i o n  i m p o s e d  o n  t h e  C o m m i s s i o n  

a n d  i t s  s t a f f  r e g a r d i n g  d i s c l o s u r e  o f  t h e  e x i s t e n c e  o r

c o n t e n t  o f  t h e  i n v e s t i g a t i o n .

D. A r e q u e s t  s h a l l  b e  m a d e  t h a t  t h e  w i t n e s s ,  in 

t u r n ,  k e e p  t h e  i n t e r v i e w  c o n f i d e n t i a l .

E. N o  a d m i s s i o n  is to  b e  m a d e  b y  t h e  i n v e s t i g a t o r  

r e g a r d i n g  t h e  s u b j e c t  of t h e  i n v e s t i g a t i o n  a n d  t h e  w i t n e s s

is to b e  a d m o n i s h e d  t h a t  n o  i n f e r e n c e  r e g a r d i n g  t h e  s u b j e c t

of t h e  i n v e s t i g a t i o n  s h o u l d  b e  d r a w n  - f r o m  t h e  q u f e s t i o n s  

a s k e d .

F. T h e  i n v e s t i g a t o r  s h a l l  i n d i c a t e  t h a t  t h e  

s t a t e m e n t  g i v e n  b y  t h e  w i t n e s s  w i l l  r e m a i n  c o n f i d e n t i a l  a s  a 

p a r t  of t h e  C o m m i s s i o n ' s  i n v e s t i g a t i v e  f i l e  u n t i l  s u c h  t i m e ,  

a n d  o n l y  if a n d  w h e n ,  t h e  C o m m i s s i o n  f i l e s  a f o r m a l  

c o m p l a i n t  p u r s u a n t  t o  R u l e  9 C ( 4 )  o f  t h e  C o m m i s s i o n ' s  R u l e s  

o f  P r o c e d u r e .

G. F u r t h e r  c a u t i o n  s h a l l  be g i v e n  t h a t  i n  t h e

e v e n t  o f  a n  e n s u i n g  h e a r i n g ,  t h e  w i t n e s s  m a y  b e  c a l l e d  to

t e s t i f y  a n d  t h e  p r e s e n t  s t a t e m e n t  g i v e n  b y  t h e  w i t n e s s  c o u l d  

b e  u s e d  t o  r e f r e s h  h i s  o r  h e r  r e c o l l e c t i o n  o r  p o i n t  o u t  a n y

m a t e r i a l  c o n t r a d i c t i o n  in h i s  o r  h e r  l a t e r  t e s t i m o n y .



H.  U n l e s s  o t h e r w i s e  a p p r o v e d  by  t h e  C o m m i s s i o n ,  
o n l y  t h o s e  w i t n e s s e s  who a r e  b e l i e v e d  t o  h a v e  s p e c i f i c  
k n o w l e d g e  o f  t h e  s u b j e c t  m a t t e r  o f  t h e  i n v e s t i g a t i o n  a r e  t o  
be  c o n t a c t e d  a n d  i n t e r v i e w e d .

I .  D u r i n g  t h e  c o u r s e  o f  t h e  i n t e r v i e w ,  g e n e r a l i z e d  
q u e s t i o n s  s h a l l  b e  e m p l o y e d  r e g a r d i n g  the.- a l l e g e d  m i s c o n d u c t  
o f  a p a r t i c u l a r  j u d g e ,  w h i c h  w o u l d  n o t  r e v e a l  t h e  s o u r c e  o f  
p r e v i o u s l y  s u p p l i e d  i n f o r m a t i o n .

J .  D u r i n g  t h e  c o u r s e  o f  t h e  i n t e r v i e w ,  f a c t u a l  o r  
l e a d i n g  q u e s t i o n s  s h a l l  be  e m p l o y e d  o n l y  f o r  t h e  p u r p o s e  o f  
a t t e m p t i n g  t o  r e f r e s h  t h e  r e c o l l e c t i o n  o r  s e e k  c l a r i f i c a t i o n  
o f  a p r i o r  c o n t r a d i c t o r y  r e s p o n s e .

K.  Th e  i n t e r v i e w  s h a l l  be  i m m e d i a t e l y  t e r m i n a t e d  
u p o n  t h e  e x p r e s s i o n  o f  t h e  w i t n e s s e s '  r e l u c t a n c e  o r  r e f u s a l  
t o  p a r t i c i p a t e  i n  t h e  i n t e r v i e w  o r  t o  a n s w e r  f u r t h e r  
q u e s t i o n s .

L.  G e n e r a l l y ,  t h e  i n v e s t i g a t i o n  s h o u l d  b e  l i m i t e d  
t o  t h e  i n i t i a l  s c o p e  o f  t h e  i n q u i r y .

M.  I f  t h e r e  i s  i n d i c a t i o n  o f  p o s s i b l e  c r i m i n a l  
i n v o l v e m e n t ,  t h e  w i t n e s s  s h o u l d  be  a d v i s e d  t h a t  t h e  
C o m m i s s i o n  ma y  r e f e r  t h e  m a t t e r  t o  t h e  p r o p e r  l a w  
e n f o r c e m e n t  a u t h o r i t y  f o r  f u r t h e r  i n v e s t i g a t i o n .

N.  A l l  w i t n e s s e s  may be  i n t e r v i e w e d  by  m e m b e r s  o f  
t h e  C o m m i s s i o n  s t a f f  o r  by  o t h e r  i n d i v i d u a l s  a p p o i n t e d  i n  
w r i t i n g  by  t h e  C o m m i s s i o n  o r  i t s  E x e c u t i v e  D i r e c t o r .

0 .  I n  a n  i n t e r v i e w  w i t h  t h e  R e s p o n d e n t ,  c o u n s e l  
f o r  t h e  R e s p o n d e n t  ma y  be  p r e s e n t  d u r i n g  t h e  c o u r s e  o f  t h e  
i n t e r v i e w  i f  t h e  R e s p o n d e n t  s o  d e s i r e s .

P .  A w i t n e s s  may be  a c c o m p a n i e d  by  l e g a l  c o u n s e l  
d u r i n g  t h e  c o u r s e  o f  a n  i n t e r v i e w .

Q.  I f  d e e me d  n e c e s s a r y ,  a n  i n t e r v i e w  c a n  b e  
p r e s e r v e d  b y  m e a n s  o f  a s t e n o g r a p h i c  r e c o r d  o r  t a p e d  
r e c o r d i n g ,  s u b j e c t  t o  t h e  p r i o r  a p p r o v a l  o f  t h e  E x e c u t i v e  
D i r e c t o r  a n d  w i t h  t h e  i n i t i a l  i n d i c a t i o n  t o  t h e  w i t n e s s  t h a t  
t h e  i n t e r v i e w  w i l l  be  s o  p r e s e r v e d .

S t a f f  Ma n u a l
p a g e  e i g h t



R.  U n d e r  n o r m a l  c i r c u m s t a n c e s ,  a w i t n e s s  i s  t o  bt  
i n t e r v i e w e d  a t  a l o c a t i o n  c o n v e n i e n t  t o  t h e  w i t n e s s .

S .  An i n v e s t i g a t i v e  r e p o r t  s h o u l d  c o n t a i n  a 
s u mma r y  o f  a l l  p e r t i n e n t  f a c t s .

T.  S t a f f  i n v e s t i g a t i o n s  a r e  t o  b e  c o m p l e t e d  a s  
e x p e d i t i o u s l y  a s  p o s s i b l e  w i t h  c u m u l a t i v e  e v i d e n c e  s o u g h t  
o n l y  w h e r e  n e c e s s a r y  t o  e s t a b l i s h  a c o n t i n u i n g  p a t t e r n  of  
m i s c o n d u c t .

U.  I n  a n a l y z i n g  j u d i c i a  c o n d u c t  t h e  E x e c u t i v e  
D i r e c t o r  a n d  t h e  i n v e s t i g a t o r ( s ) s h a l l  b e  g u i d e d  by A r t .  I V,  
S e c .  10  o f  t h e  A l a s k a  C o n s t i t u t i o n  a n d  A . S .  2 2 . 3 0 . 0 1 1 .

S t a f f  M a n u a l
p a g e  n i n e
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ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

PQLICX .1. - .OPENING INQUIRY. FILE
Upon re c e ip t of a written or oral request for investigation setting forth allegations
of judicial misconduct by a member of the s ta te  ju d ic ia ry , or a t  th e  d irec tio n  of
the commission, the following procedure is to be followed:

A. A legal size file folder is punched by a two hole punch and clip fa s te n e rs  are
attached.

B. Any w ritten  communication (date stamped with date of receipt) is punched and 
inserted on the le ft side of the folder.

C. An inquiry number is assigned and the  com plainant name is logged in the
complaint log next to  the appropriate inquiry number.

D. An Intake Form is prepared and clipped to the le ft side of the file folder.
(Form 1)

E. An In v estig a tio n  Log Form is prepared and clipped to the le ft side of the file 
folder. (Form 2)

F. A f ile  ta b  w ith th e  com pla inan t's  la s t  name, the judge's last name, and the
inquiry number typed on it  is attached to  the f ile  fo ld e r. The fo ld e r is stam ped
"confidential".

G. The inquiry number is noted on a ll docum ents in th e  file and all materials 
subsequently received.

H. File index cards are prepared and filed as follows:

1. The following information is typed on a 3 x 5 card:

Complainant name Inquiry number
Judge name 
Date opened
Brief statem ent of complaint 
Date closed and disposition

2. A second index card is typed with the same information as above, 
except th a t the judge's name is typed first and the complainant's 
name second. The firs t card is to  be filed in the "complainant card 
file" and the second card is to be filed in the "judge card file".

L The file is given to  the s ta ff  assistant for examination and action.
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A. As much information as possible is filled out from available information.

B. A case number is assigned from the "Complaint Log". Hie complainant’s name is 
logged in the Complaint Log next to the appropriate complaint number.

C. If a le tte r, affidavit, or other materials are available explaining the
nature of the complaint, this is noted in the "Complaint" block of the Intake Form.

D. Hie appropriate status and disposition of the inquiry, if known, is marked on 
the  In take Form. For example, if the complaint is against a m agistrate, the form is 
marked under "Non-jurisdictional", "Magistrate" and under "R efe rra l"  to  "Presiding 
Judge". If th e  complaint is jurisdictional, the appropriate code form the "Code List 
of Fact Patterns" 'Form la) is selected and entered. A copy of the Intake Form is 
automatically filed in the "Judge’s File" if the complaint is jurisdictional.

E. Hie original copy of the Intake Form is placed in the case file. Hie 
second copy is placed in the "open" file until the inquiry is closed.
This copy is removed from the open file and placed in the "closed" file 
when the inquiry is closed. The third copy is placed in the "numerical" 
file.

ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL



ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

FORM 1 -  IKYES.TIGATIQ27.-LQ.G.F.Q.RM
A. The inquiry number is typed into the appropriate space on the investigation log 
form at the time the inquiry file is opened.

B. Any tim e ac tio n  is taken  or occurs concerning the inquiry, i t  is logged on this 
form . For exam ple, if  phone calls a re  made, co rrespondence is s e n t ou t or 
rece iv ed , or file s  in th e  clerk’s office are researched, a note is made, dated, and 
the person noting the information logs in their initials.



ALASKA COMMISSION ON JUDICIAL CONDUCT
INTAKE FORM

A c c u s a t i o n  N o .___________  D a te  Opened:  _____________D a te  C l o s e d : ____________

Name: _________________________________________________________________________________

A d d r e s s :  ______________________________________________________________________________
P h o n e :  (Hm) ______________  ( W k ) __________________

RESPONDENT JUDGE: __________________________________________________________________

JUDICIAL DISTRICT: 1 2 3 4  COURT: S u p e r i o r ,  A p p e a l s ,  S u p re m e ,  D i s t r i c t

NONJURISDICTIONAL: A t t o r n e y ,  M a g i s t r a t e ,  F e d e r a l ,  O t h e r  ________________ _

JURISDICTIONAL: M i s c o n d u c t ,  M en ta l  D i s a b i l i t y ,  P h y s i c a l  D i s a b i l i t y

STATUTORY GROUNDS:

D i s a b i l i t y :  __________________
C o n v i c t i o n :  ______________________

W i l f u l  M i s c o n d u c t :  __________________

W i l f u l / P e r s i s t e n t  F a i l u r e  t o  P e r f o r m  D u t i e s :  _____________

C o n d u c t  P r e j u d i c i a l  t o  Admin, o f  J u s t i c e :  __________________
C o n d u c t  t h a t  B r i n g s  J u d i c i a l  O f f i c e  i n t o  D i s r e p u t e :  _______________

V i o l a t i o n  o f  Code o f  C o n d u c t :  _________________
H a b i t u a l l y  I n t e m p e r a t e :  __________________

TYPE OF MISCONDUCT:

I m p r o p e r  C o u r t  Decorum: ____________________

A d m i n i s t r a t i v e  F a i l u r e / R e f u s a l :  __________________
P r o h i b i t e d  P r a c t i c e  o f  Law: ___________________

E x P a r t e  P r o c e e d i n g s / D i s c u s s i o n s :  __________________
I n t e r f e r e n c e  -  A t t o r n e y / C l i e n t :  ________________

I m p r o p e r  Use o f  J u d i c i a l  A u t h o r i t y :  _______________
I m p r o p e r  I n f l u e n c e :  _____________

C o n f l i c t  o f  I n t e r e s t :  _______________

B i a s :  _______________

G i f t s ,  B r i b e s ,  L o a n s ,  F a v o r s :  ________________

I m p r o p r i e t y  O f f  B e n c h :  ________________
I m p r o p e r  P o l i t i c a l / C a m p a i g n  A c t i v i t i e s :  _________________
Abuse o f  P r e s t i g e  o f  O f f i c e :  __________________

O b s t r u c t i o n  o f  J u s t i c e :  ________________

C r i m i n a l  B e h a v i o r :  __________________
F a i l u r e  t o  D i s q u a l i f y :  ________________
T i c k e t  F i x i n g :  ____________________

D I S P O S I T I O N : ____

R E C O M M E N D A T I O N :

A C C U S A T I O N  S U M M A R Y  - S E E  R E V E R S E



FORM 2
A L A S K A  C O M M I S S I O N  O N  J U D I C I A L  C O N D U C T  

I N V E S T I G A T I O N  L O G  F O R M  
I N Q U I R Y  # _____- _________

D A T E  A C T I O N  T A K E N  INITIALS



FORM la

A. Physical and mental disability

1. Physical illness
2. Age and senility
3. Mental illness
4. Alcohol or drug abuse

B. Judicial Misconduct

1. Imp oper court decorum (on bench or in chambers)

a. Improper consideration and treatment of attorneys, court employees, 
witnesses and others

b. Improper or eccentric bench conduct such as sleeping or drunkenness

c. Interference in making the record and conducting trials in own court

.2. Failure or refusal to dispose promptly of judicial business, enter orders, 
or cooperate in administration of court

3. Prohibited practice of law

4. Conducting ex parte proceedings or engaging in ex parte discussions

5. In terference with attorney-client relationship

' ’6. Improper use of judicial authority (doing something in judicial capacity
th a t judges are not authorized to  do)

a. In conducting proceedings (refusing to  appoint public defenders, not 
holding court in courtroom, not observing formalities, not informing 
defendants of their rights or depriving them of their rights, setting bail 
when defendants are not represented by counsel, or otherwise failing to 
observe normal procedures as to where or how court is held)

b. In entering judgment

c. In threatening or determining bail, sentences, punishment, or contempt

d. In entering or threatening to enter other judicial orders

e. In falsely or improperly certifying documents or court records

7. Influence of family, social, political, business, and property 
relationships

a. On judicial decisions

(1) Own decisions
(2) Decisions of other judges

b. On making appointments

c. On other m atters relating to the administration of justice -  transferring 
case and reducing charges

8. Conflict of interest

9. Bias

ALASKA COMMISSION ON JUDICIAL CONDUCT
CODE LIST OF FACT PATTERNS



10. Giving or receiving gifts, bribes, loans or favors

11. Impropriety off the bench

a. Misappropriation or misuse of public employees, property, or funds

b. Improper comments, accusations, associations, or connections

c. Interference with or influence on pending or impending litigation 
(litigation before other judges)

d. Lewd or corrupt personal behavior

e. Business dealings; extrajudicial business activity  conducted for 
compensation or personal advantage

f. Use of judicial position to extort or embezzle private funds

g. Misconduct in the permitted practice of law

h. Improprieties in personal debts and loans

12. Political and campaign activities -  own campaign or other politicians’

13. Abuse of prestige of office

14. Obstruction of justice, perjury, filing false document

15. Criminal behavior

16. Failure to disqualify self

17. Ticket fixing



ALASKA COMMISSION ON JUDICIAL CONDUCT
STAFF MANUAL

POLICY 2 -  INVESTIGATIVE GUIDELINES

The following are guidelines which govern the general approach taken by the sta ff 
in the conduct of its  investigations and interviews:

A. The s ta ff  assistant or investigator shall initially identify him or herself to the 
witness.

B. Where applicable, reference shall be made to the authority by which the 
commission conducts its  investigations, specifically, Alaska Const., Art. IV, Sec. 10, 
and AS 22.30.011.

C. Clear and emphatic reference shall be made to the s tric t confidentiality of the 
investigation, and reference made to  the prohibition imposed on the commission and 
its s ta ff  regarding disclosure of the existence or content of the investigation.

D. A request shall be made that the witness, in turn, keep the interview 
confidential.

E. No admission is to bo made by the investigator regarding the subject of the 
investigation and the witness is to  be admonished that no inference regarding the 
subject of the investigation should be drawn from the questions asked.

F. The investigator shall indicate that the statem ent given by the witness will 
remain confidential as a part of the commission’s investigative file until such 
time, and only if and when, the commission files a formal complaint pursuant to 
Rule 10E(4) of the commission’s Rules of Procedure.

G. Further caution shall be given th a t in the event of an ensuing hearing, the 
witness may be called to testify and the present statem ent given by the witness 
could be used to  refresh his or her recollection or point out any m aterial 
contradiction in his or her later testimony,

H. Unless otherwise approved by the commission, only those witnesses who are 
believed to have specific knowledge of the subject m atter of the investigation are 
to be contacted and interviewed.

I. During the course of the interview, generalized questions shall be employed 
regarding the alleged misconduct of a particular judge, which would not reveal the 
source of previously supplied information.

J. During the course of the interview, factual or leading questions shall be 
employed only for the purpose of attempting to  refresh the recollection or seek 
clarification of a prior contradictory response.

K. The interview shall be immediately terminated upon the expression of the 
witnesses’ reluctance or refusal to  participate in the interview or to  answer further 
questions.

L. Generally, the investigation should be limited to the initial scope of the inquiry.

M. If there is indication of possible criminal involvement, the witness should be 
advised that the commission may refer the m atter to the proper law enforcement 
authority for further investigation.

N. All witnesses may be interviewed by members of the Commission s ta ff or by 
other individuals appointed in writing by the Commission or its  Staff Assistant.

O. In an interview with the Respondent, counsel for the Respondent may be present 
during the course of the interview if the Respondent so desires.

P. A witness may be accompanied be legal counsel during the course of an 
interview.



Q. If deemed necessary, an interview can be preserved by means of a stenographic 
record or taped recording, subject to  the prior approval of the s ta ff assistant and 
with the initial indication to the witness that the interview will be so preserved.

R. Under normal circumstances, a witness is to  be interviewed at a location 
convenient to  the witness.

S. An investigative report should contain a summary of all pertinent facts.

T. S taff investigations are to be completed as expeditiously as possible with 
cumulative evidence sought only where necessary to establish a continuing pattern 
of misconduct.

U. In analyzing judicial conduct the scaff assistant and investigator(s) shall be 
guided by Art. IV Sec. 10 of the Alaska Constitution and AS 22.30.011.



Filing a Complaint
To lile a  complaint, contact the Commission 
office in person, by telephone, o r in writing 
The address and telephone number is on the 
back ol this brochure

Investigating a 
Complaint
The Commission will review the complaint, a  
step which usually involves an interview by 
Commission staff with the person who filed 
the complaint. The person who has a lleged  
the misconduct must submit facts surround­
ing the incident to the Commission. No com ­
plaint will be decided solely on the basis of 
claims m ade by the complainant All a lle g a ­
tions will be thoroughly investigated
The Commission has the authority to initiate 
its own inquiry into possible judicial 
misconduct.
After the initial inquiry, the Commission may 
dismiss the complaint o r conduct a  full inves­
tigation, including formal hearings A com ­
plaint against a  judge m ay be dismissed by 
the Commission at any time during the inves­
tigation. if the charge is found to be without 
merit.
Complaints filed with the Commission and 
a ll Commission inquiries, investigations, and 
hearings a re  confidential They become 
public when Commission recommendations 
a re  filed with the Supreme Court

Powers of the 
Commission
Trie Commission only has the power to inves­
tigate charges o l judicial misconduct o r dis­
ability After a form al hearing, the Commis­
sion m ay
• Exonerate the judge of the charge or 

charges
o Reprimand the judge publicly or 

pnvately
• Recommend that the Supreme Court 

take one of the follow ing actions 
against the judge'

Suspension 
Removal 
Retirement 
Public Censure 
Private Censure

Powers the Commission 
Does Not Have
The Commission does not have the authority 
to hea r an appea l <or judicial error, mistake, 
o r other lega l reusons for appeals. That is the 
role of the state's appe lla te  courts
The Commission cannot supervise any loca l 
court administration.
The Commission has no authority to evaluate 
judges for retention elections

For Information/ 
To File a Complaint

.Alaska Commission on Judicial Conduct 
Eoney Memorial Court Building 
303 K Street
Anchorage. AJaska 99501 
(9 0 7 ) 294-0528

JUDICIAL



The Alaska 
Commission on 
Judicial Conduct
Complaints from  the public about the con­
duct ot judges in A laska a re  hand led by the 
constitutionally created .Alaska Commission 
on Judicial Conduct The Commission p ro ­
vides an open channel for any individual 
who leels he o r she has a legitimate com ­
plaint about the conduct ol any state udge 
in Alaska
in addition to reviewing complaints against 
judges, the Commission helps promote com ­
pliance with established codes of conduct 
lo r judges
The Commission consists of nine members
• Three justices o r judges o l state courts 

e lected by fellow justices and  judges
• Three attorneys who have practiced 

law  in Alaska at least 10 years. The 
attorneys a re  appointed by the Gov­
ernor from nominations m ade by the 
Alaska Bar Association. The 
appointments must be conlirmed by 
a  majority of both houses of the state 
legislature meeting in joint session.

• Three members of the public who 
a re  not attorneys, judges o r retired 
judges The public members a re  
appointed by the governor and must 
be confirmed by a  majority of both 
houses of the state legislature meet­
ing in joint session

Complaints Against 
Judges
A complaint can be filed by a m em ber of 
the public against a  justice o l the supreme 
court a  judge of the court ol appeals, a 
superior court judge, o r a  district court judge
Complaints against magistrates can be filed 
with Magistrate Services. Boney Memorial 
Court Building. 303 K Street. A jichorage, AK 
99501 These complaints will be referred to 
the approp riate presiding superior court 
judge for investigation

Types of Complaints
Hie Commission has the authority to handle 
a  wide range of complaints against judges 
for a lleged  misconduct both inside and out­
side the courtroom, o r because of a  mental 
o r physical disability that seriously interferes 
with judicial duties

Judicial Misconduct Other Improper or Illega l Activities
A lleg ed  ju d ic ia l m isconduct can  inc lude but
is not lim ited to

Impropei Courtroom Decorum
• Improper consideration an d  treat­

ment of counsel witnesses, an d  
others

• improper or eccentric bench con­
duct, such as sleep ing or d runken­
ness

• Fa ilure or refusal to dispose ol ju d i­
c ia l business promptly, enter orders, 
or cooperate in court adm in istration

Improper or Illegal Inlluence
• A llow ing fam ily, social, or po litica l 

relationships to in fluence any ju d ic ia l 
decision, m aking appointments, or 
other matters re la ting  to the adm in is­
tration of justice, such as transferring 
cases or reduc ing charges

• Conflict of interest
• G iving or rece iv ing  gifts, bribes, 

loans, or favors

Impropriety Off the Bench
• M isappropriation or misuse of p ub lic 

employees, property or funds
• Improper comments, accusations, 

associations, or connections.
• In terference with or in fluence on a 

pend ing or im pend ing lawsuit
• Lewd or corrupt personal life
• Use of ju d ic ia l position to extort or 

em bezzle  p riva te funds

• Conducting p roceed ings or e n g a g ­
ing in discussions invo lv ing one side 
or in the interest of one party only

• Interfering w ith the attomey-client 
relationship

• Improper use of jud ic ia l authority
• Bias
• Improper po litica l cam pa ign  ac tiv i­

ties invo lv ing the ju d g e  or any politi­
c a l can d ida te

• /dousing the prestige of the ju d ic ia l 
o lfice

• Obstruction of justice, perjury, filing a  
false document

• C rim inal behav io r
• Failure to d isqua lify  self.
• Ticket Fixing.

Physical or Mental 
Disability
Physical or m enta l d isab ility  can  include, but
is not lim ited to:

A lcohol or d rug  abuse  
Senility
Serious physica l illness 
M enta l illness
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

v s .

HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
an d  STATE OF ALASKA,

D e f e n d a n t s .

i W

w j j

No. 3AN-77-8145 CIV

PLAINTIFF 'S  REPLY MEMORANDUM AND MEMORANDUM 
IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

I n  t h e i r  memorandum i n  o p p o s i t i o n  t o  p l a i n t i f f ' s  m o t i o n  

f o r  summary j u d g m e n t  a n d  i n  s u p p o r t  o f  d e f e n d a n t s '  m o t i o n  f o r  

summary j u d g m e n t ,  d e f e n d a n t s  make s e v e r a l  p o i n t s  t h a t  w i l l  be  

d e a l t  w i t h  s e q u e n t i a l l y .  However ,  p l a i n t i f f  n o t e s  t h a t  d e f e n d ­

a n t s '  p o s i t i o n  c o m p l e t e l y  o v e r l o o k s  and  i g n o r e s  t h e  c r i t i c a l  and  

c e n t r a l  p o i n t  made by p l a i n t i f f  i n  h i s  s u b m i s s i o n - - t h a t  u n d e r  t h e  

Supreme C o u r t ' s  d e c i s i o n  i n  t h i s  c a s e ,  B ucka lew  v .  H o l l o w a y , 604 

P . 2d 240 ( A l a s k a  1 9 7 9 ) ,  t h e  p r e s i d i n g  S u p e r i o r  C o u r t  J u d g e ' s  

s t a t u t o r y  pow er  t o  rem ove  a  j u d g e — n o t w i t h s t a n d i n g  t h e  " s e r v e s  a t  

t h e  p l e a s u r e "  l a n g u a g e — was n a r r o w l y  i n t e r p r e t e d  so  a s  t o  p r o v i d e  

a means  o f  q u i c k l y  r e m o v in g  a m a g i s t r a t e  when,  and  o n l y  when,  

s u c h  a c t i o n  was j u s t i f i e d  on  t h e  b a s i s  o f  j u d i c i a l  u n f i t n e s s .  By 

t o t a l ) . y  i g n o r i n g  t h i s  a r g u m e n t ,  an d  p r e s e n t i n g  n o t h i n g  t o  d i s p u t e  

t h e  c o r r e c t n e s s  of .  i t ,  d e f e n d a n t s  a r e  a b l e  t o  a r g u e  t h e i r  p o s i ­

t i o n  on  a r a t i o n a l e  t h a t  makes  i t  w h o l l y  i r r e l e v a n t  t h a t  t h e  

o f f i c e r h o l d e r  i n  q u e s t i o n  i s  a  j u d g e  r a t h e r  t h a n  a  p o l i t i c a l  

a p p o i n t e e  s e r v i n g  a t  t h e  whim o f  some e l e c t e d  o f f i c i a l .

D e f e n d a n t s  c i t e  s e v e r a l  c a s e s  t o  t h e  e f f e c t  t h a t  o n e  

who " s e r v e s  a t  t h e  p l e a s u r e "  o f  a n o t h e r  h a s  no r i g h t  t o  a  h e a r i n g  

b e f o r e  b e i n g  t e r m i n a t e d .  T h e s e  c a s e s  i n v o l v e  o f f i c i a l s  s u c h  a s

jhfiSS
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c i t y  m a n a g e r s ,  d e p u t y  s h e r i f f s ,  a n d  o f f i c e r s  o f  l e g i s l a t i v e  

b o d i e s .  P l a i n t i f f  w i l l  c o n c e d e  a t  t h e  o u t s e t  t h a t  i f  t h e  l a n g u a g e  

" s e r v e s  a t  t h e  p l e a s u r e "  i n  A .S .  2 2 . 1 5 . 1 7 0 ( c )  r e l e g a t e s  t h e  

t e n u r e  o f  m a g i s t r a t e s  t o  t h a t  o f  p u r e l y  p o l i t i c a l  f u n c t i o n a r i e s ,  

h e  h a s  no c a s e .  P l a i n t i f f ' s  a r g u m e n t ,  w h ic h  i s  d e t e r m i n a t i v e  o f  

t h e  c a s e  i f  p l a i n t i f f  p r e v a i l s  on  i t ,  a n d  w h ic h  t h e  d e f e n d a n t s  

h a v e  i g n o r e d ,  i s  t h a t  i t  was p l a i n l y  h e l d  n o t  t o  mean t h e  same 

t h i n g  by t h e  A l a s k a  Supreme C o u r t .

D e f e n d a n t s  a r g u e  t h a t  p l a i n t i f f  h ad  no " p r o p e r t y  i n t e r ­

e s t "  o r  " l i b e r t y  i n t e r e s t "  and  c o n s e q u e n t l y  t h e r e  a r e  no du e  

p r o c e s s  i m p l i c a t i o n s  t o  h i s  summary d i s m i s s a l .  They f u r t h e r  

a r g u e  t h a t  no " s t i g m a "  a t t a c h e d  t o  h i s  d i s m i s s a l ,  t h a t  h i s  d i s ­

m i s s a l  was i n  a n y  e v e n t  p r o p e r  b e c a u s e  o f  h i s  a c k n o w le d g e m e n t  

t h a t  h e  h a d  u s e d  m a r i j u a n a ,  an d  t h a t  h e  somehow w a i v e d  h i s  ' r i g h t  

t o  a  h e a r i n g  b e c a u s e  h e  d i d  n o t  s p e c i f i c a l l y  r e q u e s t  o n e  a f t e r  h e  

h ad  b e e n  i n f o r m e d  o f  a f a i t  a c c o m p l i — h i s  summary t e r m i n a t i o n .

I f  p l a i n t i f f ' s  a r g u m e n t  t h a t  he  c o u l d  o n l y  be  rem oved  f o r  j u d i ­

c i a l  u n f i t n e s s  i s  a c c e p t e d  h y p o t h e t i c a l l y ,  i t  becom es  c l e a r  t h a t  

t h e  d e f e n d a n t s  p o s i t i o n  c r u m b l e s .  C l e a r l y ,  i f  j u d i c i a l  u n f i t n e s s  

i s  t h e  o n l y  c r i t e r i o n  t h a t  j u s t i f i e s  r e m o v a l ,  h e  h a d  a  " p r o p e r t y  

i n t e r e s t " — an e x p e c t a t i o n  o f  c o n t i n u e d  em p lo y m en t  so  l o n g  a s  h e  

p e r f o r m e d  h i s  d u t i e s  an d  was f i t ,  a t  l e a s t  d u r i n g  t h e  t w o - y e a r  

p e r i o d  t h a t  h e  was e x p e c t e d  t o  com m it  t o  t h e  j o b .  S i m i l a r l y ,  t h e  

c a s e s  c i t e d  by  b o t h  p a r t i e s  make i t  c l e a r  t h a n  an  o f f i c e h o l d e r ' s  

" l i b e r t y  i n t e r e s t "  i s  i n v o l v e d  w h e r e  h i s  t e r m i n a t i o n  s t i g m a t i z e s  

h im ,  t h e r e b y  e n t i t l i n g  him t o  a  h e a r i n g .  I f  j u d i c i a l  u n f i t n e s s  

i s  t h e  o n l y  l e g i t i m a t e  b a s i s  f o r  r e m o v in g  h im ,  h i s  summary r e m o v a l  

n e c e s s a r i l y  i m p l i e s — w h e t h e r  t h e  a c t u a l  r e a s o n s  a r e  p u b l i c l y  

s t a t e d  o r  n o t ~ - t h a t  he  i s  u n f i t  a n d  h e  h a s ,  i p s o  f a c t o , b e e n  

s t i g m a t i z e d  by h i s  r e m o v a l .

F i n a l l y ,  i f  " j u d i c i a l  u n f i t n e s s "  i s  t h e  o n l y  b a s i s  f o r  

r e m o v a l ,  H o l l o w a y ' s  a c k n o w le d g e m e n t  a b o u t  m a r i j u a n a  u s e  c a n
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H e o l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW 
lU IT t  4 0 0  

1 014 WEir  UN  AVKNUK 
ANCHORAGE. AK 99501  

( 9 0 7 )  2 7 0 - 5 5 2 0

h a r d l y  o b v i a t e  t h e  n e e d  f o r  a  h e a r i n g  d i r e c t e d  a t  d e t e r m i n i n g

w h e t h e r ,  an d  t o  w h a t  e x t e n t ,  s u c h  c o n d u c t  a f f e c t e d  h i s  f i t n e s s  o r

p e r f o r m a n c e  o f  d u t i e s  a s  a  j u d g e .  P r i v a t e  m a r i j u a n a  u s e  i s

c o n s t i t u t i o n a l l y  p r o t e c t e d  i n  A l a s k a ,  an d  c o u l d  n o t ,  i n  a n d  o f
1/

i t s e l f ,  j u s t i f y  h i s  r e m o v a l .

The W aiv e r  Q u e s t i o n  

D e f e n d a n t s 1 a r g u m e n t  t h a t  p l a i n t i f f  somehow w a i v e d  h i s  

r i g h t  t o  a h e a r i n g  i s  b a s e d  upon  p o r t i o n s  o f  an  a n s w e r  t o  a  

r e q u e s t  f o r  a d m i s s i o n  t h a t  a r e  t a k e n  o u t  o f  c o n t e x t ,  an d  i _  

t o t a l l y  i n c o n s i s t e n t  w i t h  d e f e n d a n t s '  p o s i t i o n  i n  t h i s  l a w s u i t .  

D e f e n d a n t s  r e l y  upon  an  a d m i s s i o n  t h a t ,  a s  q u o t e d  i n  t h e i r  memo­

randum a t  p a g e  3, J u d g e  H o l lo w a y  " d i d  n o t  s p e c i f i c a l l y  r e q u e s t  a 

h e a r i n g  p r i o r  t o  t h e  i s s u a n c e  o f  t h e  o r d e r  w h ic h  t e r m i n a t e d  [ h i s ]  

a p p o i n t m e n t .  . . . "  The a n s w e r ,  i n  i t s  e n t i r e t y ,  s t a t e s  a s  

f o l l o w s :

Adm it  t h a t  I  d i d  n o t  s p e c i f i c a l l y  r e q u e s t  
a  h e a r i n g  p r i o r  t o  t h e  i s s u a n c e  o f  t h e  o r d e r  
w h i c h  t e r m i n a t e d  my a p p o i n t m e n t ,  s i n c e  I  
h ad  a s su m e d  t h a t  some k i n d  o f  h e a r i n g  w o u ld  
be  h e l d  a s  a  m a t t e r  o f  c o u r s e  p r i o r  t o  s u c h  
a c t i o n .  Deny t h a t  I  h a d  a  f u l l  o p p o r t u n i t y  
t o  make a c o m p r e h e n s i v e  an d  d e t a i l e d  p r e ­
s e n t a t i o n  o f  my v i e w s  p r i o r  t o  t h e  o r d e r  o f  
t e r m i n a t i o n ,  s i n c e  I  was n o t  on  n o t i c e  t h a t  
s u c h  o r d e r  w o u ld  be  i s s u e d  s w i f t l y  an d  w i t h ­
o u t  u t i l i z a t i o n  o f  a  h e a r i n g  p r o c e s s .

See R e s p o n s e s  t o  R e q u e s t  f o r  A d m i s s i o n ,  December 27 ,  19 7 7 .

The c i r c u m s t a n c e s  l e a d i n g  up t o  J u d g e  H o l l o w a y ' s  t e r m i ­

n a t i o n  a r e  t h a t  on  A u g u s t  1 9 ,  1977 he  r e c e i v e d  a  c a l l  f ro m  J im  

A r n o l d  a d v i s i n g  him t h a t  v a r i o u s  c h a r g e s  h ad  b e e n  l e v e l e d  a g a i n s t

1 /  I n  f a c t ,  t h e  o r i g i n a l  r e a s o n  f o r  h i s  s u s p e n s i o n  was n o t
m a r i j u a n a  u s e  a t  a l l ,  b u t  r a t h e r  t h e  f a c t  t h a t  h e  was l i v i n g  
i n  t h e  same h o u s e  a s  a  woman t o  whom he  was n o t  ( a l t h o u g h  
now i s )  m a r r i e d .  I n  f a c t ,  J u d g e  H o l lo w ay  b e l i e v e s  t h a t  h e  
was r em oved  a s  t h e  c u l m i n a t i o n  o f  a p r o c e s s  t h a t  was s t a r t e d  
by t h e  D i s t r i c t  A t t o r n e y  b e c a u s e  o f  d i s s a t i s f a c t i o n  w i t h  
c e r t a i n  j u d i c i a l  a c t i o n s  h e  h a d  t a k e n  t h a t  w e re  w h o l l y  
u n r e l a t e d  t o  h i s  p e r s o n a l  l i f e .  C o m p l a i n t ,  p a r a .  5 ( c ) .
T h e s e  i s s u e s  n e e d  t o  b e  r e s o l v e d  a t  a  h e a r i n g  d i r e c t e d  a t  
t h e  s u f f i c i e n c y  o f  g r o u n d s  f o r  h i s  r e m o v a l .  See  d i s c u s s i o n s  
i n f r a .
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him a n d  t h a t  h e  an d  J u d g e  Moody w e r e  s c h e d u l e d  t o  l e a v e  on v a c a ­

t i o n  a n d  t h a t  J u d g e  H o l lo w ay  h ad  t o  r e s p o n d  p r o m p t l y  s o  t h a t  t h e  

m a t t e r  c o u l d  b e  c l e a r e d  up b e f o r e  t h e  im p e n d in g  v a c a t i o n s .  J u d g e  

H o l lo w ay  d e n i e d  t h e  s e r i o u s  c h a r g e s ,  a d m i t t e d  t o  l i v i n g  i n  t h e  

came d w e l l i n g  u n i t  w i t h  o t h e r  p e r s o n s ,  o n e  o f  whom was h i s  

g i r l f r i e n d ,  a n d  a d m i t t e d  t h a t  he  " s o m e t i m e s  u s e d  m a r i j u a n a . "  

A f f i d a v i t  o f  J am es  H o l lo w a y ,  A p r i l  1 9 8 3 ,  p a r a .  8.  J u d g e  H o l lo w a y  

r e q u e s t e d  t h e  names o f  t h e  i n d i v i d u a l s  m ak in g  t h e  c h a r g e s ,  w h ic h  

i n f o r m a t i o n  was d e n i e d .  S h o r t l y  t h e r e a f t e r ,  he  r e c e i v e d  a  t e l e ­

p h o n e  c a l l  f ro m  J u d g e  B u ck a le w  d em an d in g  h i s  r e s i g n a t i o n ,  w h ic h  

H o l lo w ay  r e f u s e d  t o  g i v e ,  w h e re u p o n  J u d g e  B u ck a lew  o r a l l y  s u s ­

p e n d e d  him "on t h e  g r o u n d s  o f  l i v i n g  w i t h  t h e  woman w i t h o u t  a 

l i c e n s e . "  I b i d . , p a r a .  9.  F i v e  d a y s  l a t e r  he  r e c e i v e d  a  co p y  o f  

an  o r d e r  s i g n e d  by  J u d g e  B u ck a lew  t e r m i n a t i n g  h i s  a p p o i n t m e n t .  

I b i d . , p a r a .  10 .  J u d g e  H o l lo w ay  a s k e d ,  t h r o u g h  h i s  a t t o r n e y s ,  

t h a t  he  be  a f f o r d e d  a due  p r o c e s s  h e a r i n g .  I b i d . , p a r a .  1 1 .  He 

h a s  n e v e r  r e c e i v e d  a n  e x p l a n a t i o n  o f  t h e  c h a r g e s ,  t h e  names o f  

t h e  a c c u s o r s ,  o r  an y  k i n d  o f  a h e a r i n g .  I d .

On t h e  b a s i s  o f  t h e  a b o v e ,  i t  i s  c l e a r  t h a t  J u d g e  

H o l lo w ay  h a d  no o p p o r t u n i t y  t o  o b t a i n  a  h e a r i n g ,  b e c a u s e  h e  was 

i n f o r m e d  o f  t h e  a d v e r s e  a c t i o n  a f t e r  i t  h ad  b e e n  t a k e n .  M ore­

o v e r ,  t h e  d e f e n d a n t s  h a v e  c o n s i s t e n t l y  m a i n t a i n e d  t h r o u g h o u t  

t h e s e  p r o c e e d i n g s  u h a t  h e  h a s  no r i g h t  t o  a  h e a r i n g ,  and  t h e r e  i s  

no s p e c i f i c  p r o v i s i o n  f o r  a  h e a r i n g  i n  t h e  s t a t u t e s  o r  r e g u l a t i o n s  

r e l a t i n g  t o  m a g i s t r a t e s .  C o n s e q u e n t l y ,  a r e q u e s t  f o r  a  h e a r i n g  

w ou ld  p l a i n l y  h a v e  b e e n  a  f u t i l e  a c t  on  h i s  p a r t  a n d  o n e  a l r e a d y  

r e n d e r e d  m oo t  by p a s t  e v e n t s .  I n  r e c o g n i t i o n  o f  t h e  u n c l e a r  

p r o c e d u r e s  t o  f o l l o w  t o  o b t a i n  a h e a r i n g ,  c o u n s e l  f o r  H o l lo w a y  

c o n t a c t e d  J u d g e  Moody an d  J u d g e  B u ck a le w  on A u g u s t  31 ,  1977 an d  

s t a t e d  a s  f o l l o w s :

At  t h i s  s t a g e  o f  my r e s e a r c h ,  i t  i s  u n c l e a r
w h a t  p e r s o n  o r  fo ru m  Mr. H o l l o w a y ' s  p o s i t i o n
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s h o u l d  be  co m m u n ic a te d  t o • and  y o u r  a d v i c e  
i n  t h i s  r e s p e c t  w o u ld  b e  g r e a t l y  a p p r e c i a t e d .

See A f f i d a v i t  o f  J o h n  S. H e d l a n d .  I t  i s  c l e a r  t h a t  J u d g e  H o l l o ­

way d i d  e v e r y t h i n g  h u m an ly  p o s s i b l e  t o  o b t a i n  a  h e a r i n g ,  and  i t  

i s  e q u a l l y  c l e a r  t h a t  a t  no p o i n t  d i d  d e f e n d a n t s  h a v e  t h e  s l i g h t ­

e s t  i n t e n t i o n  o f  a f f o r d i n g  him o n e .  Under  t h e s e  c i r c u m s t a n c e s ,  

he c a n n o t  be  h e l d  t o  h a v e  w a i v e d  h i s  r i g h t  t o  a h e a r i n g .

H ere  H o l lo w a y  was n o t  a w a r e  o f  h i s  p e n d i n g  t e r m i n a t i o n  

u n t i l  h e  was i n f o r m e d  t h a t  h e  h a d  i n  f a c t  b e e n  t e r m i n a t e d .

What t h e  C o n s t i t u t i o n  d o e s  r e q u i r e  i s  "an 
o p p o r t u n i t y  . . . g r a n t e d  a t  a  m e a n i n g f u l  
t i m e  an d  i n  a  m e a n i n g f u l  m a n n e r , "  . . .
" f o r  [a] h e a r i n g  a p p r o p r i a t e  t o  t h e  n a t u r e  
o f  t h e  c a s e . "  The f o r m a l i t y  and  p r o c e d u r a l  
r e q u i s i t e s  f o r  t h e  h e a r i n g  c a n  v a r y ,  d e p e n d i n g  
upon  t h e  i m p o r t a n c e  o f  t h e  i n t e r e s t s  i n v o l v e d  ' 
an d  t h e  n a t u r e  o f  t h e  s u b s e q u e n t  p r o c e e d i n g s .
T h a t  t h e  h e a r i n g  r e q u i r e d  by  due  p r o c e s s  i s  
s u b j e c t  t o  w a i v e r ,  and  i s  n o t  f i x e d  i n  fo rm  
d o e s  n o t  a f f e c t  i t s  r o o t  r e q u i r e m e n t  t h a t  an  
i n d i v i d u a l  b e  g i v e n  an o p p o r t u n i t y  f o r  a 
h e a r i n g  b e f o r e  he  i s  d e p r i v e d  o f  any  s i g n i ­
f i c a n t  p r o p e r t y  i n t e r e s t ,  e x c e p t  f o r  e x t r a ­
o r d i n a r y  s i t u a t i o n s  w h e r e  some v a l i d  g o v e r n ­
m e n t a l  i n t e r e s t  i s  a t  s t a k e  t h a t  j u s t i f i e s  
p o s t p o n i n g  t h e  h e a r i n g  u n t i l  a f t e r  t h e  e v e n t .

B o d d ie  v .  C o n n e c t i c u t , 401 U .S .  37 1 ,  3 7 8 -9  ( 1 9 7 1 ) .  [ C i t a t i o n s  and

f o o t n o t e s  o m i t t e d ;  e m p h a s i s  o r i g i n a l ] . I t  i s  i n d i s p u t a b l e  h e r e

t h a t  H o l lo w ay  was n e v e r  a f f o r d e d  any  o p p o r t u n i t y  f o r  a  h e a r i n g

b e f o r e  o r  a f t e r  he was t e r m i n a t e d ,  and  t h u s  t h e  a r g u m e n t  t h e

S t a t e  makes  t h a t  H o l lo w ay  " w a iv e d "  h i s  r i g h t  t o  a  h e a r i n g  i s

i l l u s o r y .

I t  i s  w e l l  s e t t l e d  t h a t :

[ t ] o  c o n s t i t u t e  a  w a i v e r  t h e r e  m u s t  be  an  
e x i s t i n g  r i g h t ,  a  k n o w le d g e  o f  i t s  e x i s t e n c e ,  
and  an  a c t u a l  i n t e n t i o n  t o  r e l i n q u i s h  i t ,  o r  
s u c h  c o n d u c t  a s  w a r r a n t s  an  i n f e r e n c e  o f  t h e  
r e l i n q u i s h m e n t .  I t  i s  a  v o l u n t a r y  a c t  and  
i m p l i e s  an  a b a n d o n m e n t  o f  a r i g h t  o r  p r i v i l e g e — 
an  e l e c t i o n  t o  d i s p e n s e  w i t h  s o m e t h i n g  o f  v a l u e  
o r  t o  f o r e g o  some a d v a n t a g e  w h ic h  o n e  m i g h t ,  
a t  h i s  o p t i o n ,  h a v e  dem anded .  I n  no c a s e  w i l l  a
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H e d l a n d . F l e i s c h e r  

a  F r i e d m a n
ATTORNEYS AT LAW 

SUITE 4 0 0  
lO IS  MIST tTR AVIKUE 

ANCHORAGE. AK 9 9 S 0 I

1

r r

w a i v e r  be  p r e su m e d  o r  i m p l i e d  c o n t r a r y  t o  t h e  
i n t e n t i o n  o f  t h e  p a r t y  w hose  r i g h t s  w o u ld  b e  
i n j u r i o u s l y  a f f e c t e d  t h e r e b y ,  u n l e s s  by h i s  
c o n d u c t  t h e  o p p o s i t e  p a r t y  h a s  b e e n  m i s l e d ,  
t o  h i s  p r e j u d i c e ,  i n t o  t h e  h o n e s t  b e l i e f  t h a t  
s u c h  w a i v e r  was i n t e n d e d  o r  c o n s e n t e d  t o .

C hase  v .  N a t i o n a l  I n d e m n i t y  C o . , 278 P . 2d 68 ,  72 (C a l .A p p .  1 9 5 4 ) .

See a l s o , Ed B l a c k ' s  C h e v r o l e t  C e n t e r ,  I n c .  v .  M e l i c h a r , 471 P . 2d

172,  174 (N.M. 1 9 7 0 ) .  I n  no  way c a n  H o l l o w a y ' s  c o n d u c t  be  i n f e r r e d

a s  a w a i v e r  o f  h i s  r i g h t  t o  a h e a r i n g ,  and  i n  no way c a n  t h e

S t a t e  r e a l i s t i c a l l y  c o n t e n d  t h a t  i t  h a s  b e e n  p r e j u d i c a l l y  m i s l e d  i n t

t h e  h o n e s t  b e l i e f  t h a t  H o l low ay  r .  ,c:nded t o  w a i v e  h i s  c o n s t i t u t i o n a l

r i g h t  t o  a  h e a r i n g  o r  c o n s e n t e d  t o  a r e l i n q u i s h m e n t  o f  t h a t

r i g h t .
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H e d l a n d .  F l e i s c h e r  

a F r i e d m a n
ATTORNEY!! AT LAW 

SUITE 400 
10 I t  WEST ITH AVINUC 

ANCHORAGE, AK 9 S 5 0 I  
( 9 0 7 )  2 7 9 * 9 5 2  0

The M a r i j u a n a  Q u e s t i o n  

The a r g u m e n t  t h a t  H o l lo w a y  i s  n o t  e n t i t l e d  t o  a h e a r i n g  

b e c a u s e  he  a c k n o w l e d g e d  h a v i n g  u s e d  m a r i j u a n a  i s  f l a w e d  i n  s e v e r a l  

f u n d a m e n t a l  r e s p e c t s .  B a s i c a l l y ,  d e f e n d a n t s  s t a t e  t h a t  s i n c e  21 

USC §844 (a) makes  p o s s e s s i o n  o f  m a r i j u a n a  a f e d e r a l  o f f e n s e  and  

b e c a u s e  Canon 2 o f  t h e  Code o f  J u d i c i a l  C o n d u c t  s t a t e s  t h a t  a 

j u d g e  s h o u l d  " r e s p e c t  an d  com ply  w i t h  t h e  l a w " ,  J u d g e  H o l l o w a y ' s  

a c k n o w le d g e m e n t  t h a t  h e  h a d  u s e d  m a r i j u a n a  i p s o  f a c t o  e s t a b l i s h e s  

s u f f i c i e n t  g r o u n d s  f o r  h i s  r e m o v a l .  T h e r e f o r e ,  t h e  d e f e n d a n t s  

a r g u e ,  t h e r e  a r e  no i s s u e s  t o  b e  r e s o l v e d  a t  a h e a r i n g .

The a n s w e r s  t o  t h i s  c o n t e n t i o n  a r e  n u m e r o u s .  The m o s t  

o b v i o u s  i s  t h e  f a c t  t h a t ,  r e g a r d l e s s  o f  w h a t  J u d g e  H o l lo w ay  may 

h a v e  a c k n o w l e d g e d  i n  h i s  c o n v e r s a t i o n  w i t h  J u d g e  B u ck a le w ,  h e  was
i

n o t  rem oved  b e c a u s e  o f  m a r i j u a n a  u s e .  I n  f a c t ,  J u d g e  H o l l o w a y ' s  

s u s p e n s i o n ,  a c c o r d i n g  t o  J u d g e  B u c k a l e w ' s  s t a t e m e n t  t o  H o l l o -  

way, was p r e d i c a t e d  upon t h e  f a c t  t h a t  he  l i v e d  w i t h  a woman

" w i t h o u t  a  l i c e n s e " ,  i . e . ,  h e  l i v e d  w i t h  a woman t o  whom he  was

n o t  m a r r i e d .  No o t h e r  g r o u n d s  w e r e  s e t  o u t  i n  c o n n e c t i o n  w i t h  

h i s  r e m o v a l  (See A f f i d a v i t  o f  Jam es  H o l lo w a y ,  A p r i l ,  1983) 

a x t h o u g h  J u d g e  Moody a p p a r e n t l y  t o o k  t h e  m a r i j u a n a  u s e  q u e s t i o n  

i n t o  a c c o u n t  i n  c o n c u r r i n g  i n  t h e  t e r m i n a t i o n .

A l t h o u g h  t h e  d e f e n d a n t s  h a v e  n o t ,  o v e r  a  p e r i o d  o f  f i v e  

y e a r s ,  s t a t e d  t h a t  m a r i j u a n a  u s e  was t h e  b a s i s  f o r  r e m o v a l ,  t h e y  

b a l d l y  a s s e r t  t h a t  i t  was i n  t h e  memorandum i n  o p p o s i t i o n  t o  

p l a i n t i f f ' s  m o t i o n  f o r  summary j u d g m e n t .  I f  t h e y  w i s h  t o  c o n t r a ­

d i c t  J u d g e  H o l l o w a y ' s  a f f i d a v i t ,  t h e y  m u s t  do so  by a f f i d a v i t  
1 /

t h e m s e l v e s .  See  C i v i l  R u le  56 .

2 /  The o n l y  s t a t e m e n t  o f  r e a s o n s  t h a t  was g i v e n .

3 /  The d e f e n d a n t s  w h o l l y  i g n o r e  i n  t h e i r  r e p l y  memorandum w h a t
t h e  o s t e n s i b l e  b a s i s  f o r  f i r i n g  J u d g e  H o l lo w ay  w a s — h i s  
a l l e g e d  v i o l a t i o n  o f  a  d e a d l e t t e r  c o h a b i t a t i o n  s t a t u t e  t h a t  
a p p e a r s  t o  h a v e  n e v e r  b e e n  e n f o r c e d  i n  A l a s k a ;  was a l w a y s  o f  
d o u b t f u l  c o n s t i t u t i o n a l i t y ,  S t a t e  v .  H a r r i s , 475 P . 2d 638 ,  
6 4 4 -4 7  ( A l a s k a  1 9 6 9 ) ;  and  h a s  now b e e n  r e p e a l e d .  S e e ,  
g e n e r a l l y ,  A f f i d a v i t  o f  J o h n  S .  H e d l a n d .  D e f e n d a n t s  a r e  
o b v i o u s l y  u n c o m f o r t a b l e  w i t h  t h e  i m p l i c a t i o n s  o f  t h e i r  
a r g u m e n t  i n  t h e  c o n t e x t  i n  w h ic h  t h i s  c a s e  a c t u a l l y  d e v e ­
l o p e d — t h a t  t h e  i n t i m a t e  d e t a i l s  o f  a  j u d g e ' s  p r i v a t e  l i f e  
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S e c o n d l y ,  H o l lo w a y  was n e v e r  c h a r g e d  w i t h  o r  c o n v i c t e d  

o f  an y  o f f e n s e  w h a t s o e v e r  u n d e r  t h e  f e d e r a l  d r u g  l a w s .  Even i f  

i t  i s  a s su m e d ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  t h a t  h i s  a c k n o w le d g e m e n t  

o f  h a v i n g  u s e d  m a r i j u a n a  e s t a b l i s h e s  b e y o n d  a r g u m e n t  t h a t  he  h ad  

v i o l a t e d  21 USC §344 ( a ) , t h e  S t a t e ' s  c o n c l u s i o n - - t h a t  t h i s  

a c k n o w le d g e m e n t  e s t a b l i s h e d  j u d i c i a l  u n f i t n e s s  s u f f i c i e n t  t o  

w a r r a n t  h i s  summary r e m o v a l  w i t h o u t  a h e a r i n g — i s  i n c o r r e c t .  The 

d e f e n d a n t s  c i t e  no a u t h o r i t y  w h a t s o e v e r  f o r  t h e  p r o p o s i t i o n  t h a t  

j u d i c i a l  u n f i t n e s s  i s  e s t a b l i s h e d  p e r  s e  t h r o u g h  t h e  e s t a b l i s h ­

ment  o f  f a c t s  w h ic h  d e m o n s t r a t e  t h e  t e c h n i c a l  v i o l a t i o n  o f  some 

p e n a l  s t a t u t e - e v e n  i n  t h e  a b s e n s e  o f  p r o s e c u t i o n  o r  c o n v i c t i o n .  

I n d e e d ,  i n  an  a n a l o g o u s  s i t u a t i o n ,  t h e  s t a t u t e s  o f  A l a s k a  p r o ­

v i d i n g  f o r  d i s c i p l i n e  o f  a j u d g e  p u r s u a n t  t o  J u d i c i a l  Q u a l i f i ­

c a t i o n s  Com m iss ion  a c t i o n  s e t  o u t  c l e a r l y  w h a t  t h e  L e g i s l a t u r e
4/

r e g a r d s  a s  j u d i c i a l  u n f i t n e s s .  J u d g e  H o l lo w ay  c o u l d  n o t  h a v e  

been  d i s c i p l i n e d  u n d e r  t h e s e  p r o c e d u r e s  on t h e  e v i d e n c e  o f  h i s  

a c k n o w le d g e m e n t  o f  m a r i j u a n a  u s e  w i t h o u t  i n q u i r y  i n t o  i t s  e f f e c t ,  

i f  a n y ,  o n  h i s  g e n e r a l  j u d i c i a l  f i t n e s s .

A .S .  22.  3 0 .0 7 0  p r o v i d e s  f o r  a u t o m a t i c  d i s c i p l i n e  i n  t h e  

e v e n t  o f  c o n v i c t i o n  " o f  a  c r i m e  p u n i s h a b l e  a s  a  f e l o n y  u n d e r  

s t a t e  o r  f e d e r a l  law  o r  o f  a  c r i m e  t h a t  i n v o l v e s  m o r a l  t u r p i t u d e  

u n d e r  s t a t e  o r  f e d e r a l  l a w . "  A .S .  2 2 . 3 0 . 0 7 0 ( c )  p r o v i d e s  f o r

3 /  c o n t i n u e d  '
a r e  f a i r  game f o r  a n y o n e  w i s h i n g  him t o  be  rem oved  b e c a u s e  
o f  d i s s a t i s f a c t i o n  w i t h  t h e  j u d g e ' s  o f f i c i a l  a c t i o n s .  The 
d e f e n d a n t s '  r e d  h e r r i n g  m a r i j u a n a  a r g u m e n t  s h o u l d  n o t  b e  
a l l o w e d  t o  o b s c u r e  t h e  r e a l  i s s u e s  t h a t  t h i s  c a s e  p r e s e n t s .

4 /  I n  i t s  d e c i s i o n ,  t h e  Supreme C o u r t  r e s e r v e d  ju d g m e n t  on
w h e t h e r  o r  n o t  J u d i c i a l  Q u a l i f i c a t i o n s  Com m iss ion  p r o c e d u r e s  
a p p l i e d  t o  a  m a g i s t r a t e .  Bucka.lew v .  H o l l o w a y , 604 P .  2d 
2 40 ,  246 ( A la s k a  1 9 7 9 ) .  However ,  w h e t h e r  J u d i c i a l  C o u n c i l  
p r o c e d u r e s  a r e  a p p l i c a b l e  o r  n o t ,  i t  i s  i m p o s s i b l e  t o  r a t i o n ­
a l l y  c o n c l u d e  t h a t  t h e  d e f i n i t i o n  o f  j u d i c i a l  f i t n e s s  s h o u l d  
v a r y  d e p e n d i n g  upon  w h e t h e r  t h e  j u d g e  i n  q u e s t i o n  i s  a 
m a g i s t r a t e ,  a d i s t r i c t  c o u r t  j u d g e ,  a  s u p e r i o r  c o u r t  j u d g e ,  
o r  a n  a p p e l l a t e  j u d g e .  I n d e e d ,  i f  a n y  d i s t i n c t i o n  i s  l o g i c a l ,  
i t  w ou ld  r e q u i r e  a  l e s s e r  sh o w in g  o f  u n f i t n e s s  o f  a j u d g e  
o c c u p y i n g  a h i g h e r  l e v e l  o f  r e s p o n s i b i l i t y  e n d ,  p r e s u m a b l y ,  
p o s s e s s i n g  a  g r e a t e r  p o t e n t i a l  f o r  m i s c h i e f  i n  t h e  e v e n t  o f  
u n f i t n e s s .
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H e d l a n d . F l e i s c h e r  

4  F r i e d m a n
ATTORNEYS AT LAW 

) U IH  400 
I 0 M  W I IT  ITH AVINUE

ANCHORAGE.AK B 9S 0 t  
( 0 0 7 )  2 7 0 . B 8 J 8

d i s c i p l i n e  o f  a  j u d g e  i n  t h e  e v e n t  o f  a  d i s a b i l i t y ,  o r  f o r  a c t i o n  

t h a t  " c o n s t i t u t e s  w i l l f u l  m i s c o n d u c t  i n  t h e  o f f i c e ,  w i l l f u l  and  

p e r s i s t e n t  f a i l u r e  t o  p e r f o r m  d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  c o n ­

d u c t  p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ,  o r  c o n d u c t  

t h a t  b r i n g s  t h e  j u d i c i a l  o f f i c e  i n t o  d i s r e p u t e . "  J u d g e  H o l lo w ay  

was n o t  c o n v i c t e d  o f  a n y  c r i m e ,  and  t h e  o f f e n s e  r e f e r r e d  t o  i n

t h e  p l a i n t i f f ' s  memorandum i s  o n l y  a m i s d e m e a n o r ,  n o t  a f e l o n y ,
5 /

u n d e r  f e d e r a l  law  an d  i s  n o t  a  c r i m e  o f  any  t y p e  u n d e r  s t a t e

l a w .  M o r e o v e r ,  m ere  p o s s e s s i o n  o f  m a r i j u a n a  i s  n o t  a  c r i m e  t h a t  

i n v o l v e s  m o r a l  t u r p i t u d e ,  e v e n  i n  s t a t e s  w h e re  i t  i s  a c r i m i n a l  

a c t .  S e e ,  g e n e r a l l y ,  I n  r e  K r e a m e r , 535 P . 2d 728 ( C a l i f .  1 9 7 5 ) ,  

c i t e d  i n  M a t t e r  o f  P r e s t o n , 616 P . 2d 1 ,  5,  n .  10 ( A la s k a  1 9 8 0 ) ;  

I n  r e  H i g b i e ,  493 P . 2d 97 ( C a l i f .  1 9 7 2 ) .

C o n s e q u e n t l y ,  t h e  c o n d u c t  a c k n o w l e d g e d  by H ol low ay  

r e l a t i n g  t o  m a r i j u a n a  c o u l d  n o t  o b v i a t e  t h e  n e e d  f o r  a h e a r i n g  

p r i o r  t o  h i s  d i s m i s s a l ,  w h e t h e r  i t  a m o u n ts  t o  a d m i s s i o n  o f  a 

c r i m e  u n d e r  f e d e r a l  l aw  o r  n o t .  J u d g e  H o l lo w a y  was n o t  c o n v i c t e d  

o f  an y  o f f e n s e ,  t h e  o f f e n s e  w h i c h  d e f e n d a n t s  c l a i m  h e  a d m i t t e d  

c o m m i t t i n g  i s  o n l y  a  m i s d e m e a n o r ,  an d  i t  d o e s  n o t  i n v o l v e  m o r a l  

t u r p i t u d e .  I f  r e f e r e n c e  i s  made t o  t h e  o n l y  s t a t u t o r y  s t a n d a r d  

a v a i l a b l e  g o v e r n i n g  " j u d i c i a l  f i t n e s s " ,  t h e  s p e c i f i c  s t a t u t o r y  

p r o v i s i o n s  e n a c t e d  t o  g o v e r n  d i s c i p l i n e  o f  j u d g e s ,  i t  i s  c l e a r  

t h a t  t h e  a u t o m a t i c  p r o v i s i o n s  r e l a t i n g  t o  c o n v i c t i o n  o f  a f e l o n y  

o r  a  c r i m e  i n v o l v i n g  m o r a l  t u r p i t u d e  h a v e  n o t  b e e n  m e t .  W h i le  i t  

i s  p o s s i b l e  t h a t  u s e  o f  m a r i j u a n a  c o u l d  c o n c e i v a b l y ,  u n d e r  c e r t a i n  

c o n d i t i o n s ,  am o u n t  t o  e v i d e n c e  o f  u n f i t n e s s  u n d e r  t h e  more  f l e x ­

i b l e  s t a n d a r d s  ' A .S .  2 2 . 3 0 . 0 7 0 ( c ) ,  a  f i n d i n g  o f  u n f i t n e s s  i n  

t h e  a b s e n c e  o f  a h e a r i n g  c o u l d  n o t  b e  b a s e d  upon  m ere  a c k n o w l ­

e d g e m e n t  o f  t h e  u s e  o f  m a r i j u a n a .  T h a t  p r o v i s i o n  r e q u i r e s  t h a t

U nder  21 U .S .  §84 4 ,  a f i r s t  c o n v i c t i o n  i s  p u n i s h a b l e  by up t o  
o n e  y e a r  i n  p r i s o n ,  m e a n in g  t h a t  i t  i s  a m i s d e m e a n o r .  18 
U . S .C .  §1 .  H o l lo w ay  h ad  n e v e r  b e e n  (and  h a s  n e v e r  b e e n )  c o n -  
f i c t e d  o f  an y  d r u g  law  v i o l a t i o n s .
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r r

t h e  c o n d u c t  i n  some m anner  i n t e r f e r e  w i t h  a j u d g e ' s  a b i l i t y  t o  

f u n c t i o n  a s  s u c h  o r  i m p a i r  t h e  i n t e g r i t y  o f  t h e  o f f i c e .  I n  t h i s  

c a s e ,  t h e r e  h a s  b e e n  no i n q u i r y  w h a t s o e v e r  i n t o  t h e  f r e q u e n c y ,  

c i r c u m s t a n c e s ,  o r  o t h e r  f a c t o r s  s u r r o u n d i n g  t h e  u s e  o f  m a r i j u a n a .  

T h e r e  h a s  b e e n  no f i n d i n g ,  i n q u i r y ,  o r  d e v e l o p m e n t  o f  an y  f a c t s  

r e l a t i n g  t o  how, i f  a t  a l l ,  i t  i n t e r f e r e d  w i t h  h i s  p e r f o r m a n c e  o f  

j u d i c i a l  d u t i e s ,  a m o u n ted  t o  " h a b i t u a l  i n t e m p e r a n c e "  o r  o t h e r w i s e  

was p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  o r  s u b j e c t e d  t h e  

c o u r t  s y s t e m  t o  d i s r e p u t e .  T h e se  a r e  p r e c i s e l y  t h e  f a c t o r s  t h a t  

a  h e a r i n g  w o u ld  h a v e  t o  be  d i r e c t e d  a t  t o  j u s t i f y  J u d g e  H o l l o w a y ' s  

r e m o v a l .

F i n a l l y ,  d e f e n d a n t s '  a r g u m e n t  w h o l l y  o v e r l o o k s  t h e  

i m p o r t  o f  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  R a v in  v .  S t a t e , 537 

P . 2d 494 ( A la s k a  1 9 7 5 ) .  I n  R a v i n , t h e  c o u r t  c o n s i d e r e d  t h e  

e f f e c t  o f  S t a t e  a c t i o n  i n t e r f e r i n g  w i t h  an  i n d i v i d u a l ' s  p r i v a t e  

u s e  o f  m a r i j u a n a ,  537 P . 2d a t  4 9 7 - 9 9 ,  u n d e r  A l a s k a ' s  r i g h t  t o  

p r i v a c y  am endm ent ,  A l a s k a  C o n s t i t u t i o n  A r t i c l e  I ,  S e c t i o n  22 ,  an d  

h e l d  t h a t  " p o s s e s s i o n  o f  m a r i j u a n a  by  a d u l t s  a t  home f o r  p e r s o n a l  

u s e  i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  . . . . "  537 P . 2d a t  51 1 .  I f ,

a s  t h e  d e f e n d a n t s  now m a i n t a i n ,  J u d g e  H o l lo w ay  was rem oved  b e c a u s e  

o f  a n  a c k n o w le d g e m e n t  t h a t  h e  h a d  u s e d  m a r i j u a n a ,  t h e n  i t  n e c e s ­

s a r i l y  f o l l o w s  t h a t  h i s  r e m o v a l  c o n s t i t u t e d  S t a t e  a c t i o n  t h a t  i s  

c o n s t i t u t i o n a l l y  p r o h i b i t e d  u n d e r  t h e  R av in  d e c i s i o n .  T h e re  i s  

a b s o l u t e l y  no e v i d e n c e ,  no s h o w in g ,  and  a s  f a r  a s  p l a i n t i f f  

know s ,  no c o n t e n t i o n ,  t h a t  J u d g e  H o l l o w a y ' s  u s e  o f  m a r i j u a n a  

i n t e r f e r e d  i n  t h e  s l i g h t e s t  w i t h  h i s  e f f e c t i v e  and  p r o p e r  f u n c ­

t i o n i n g  a s  a  J u d g e ,  o r  o t h e r w i s e  r e f l e c t e d  upon  h i s  f i t n e s s .

The p l a i n t i f f  i s  a w a re  o f  t h e  s u p re m a c y  c l a u s e ,  an d  

r e a l i z e s  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  an d  Supreme C o u r t  c a n n o t  

a b r o g a t e  a  f e d e r a l  s t a t u t e .  On t h e  o t h e r  h a n d ,  t h e  c o u r t  c a n  

j u d i c i a l l y  n o t i c e  t h a t  p r o s e c u t i o n s  o f  a d u l t s  u n d e r  t h e  f e d e r a l  

d r u g  l a w s  f o r  m ere  p o s s e s s i o n  o f  m a r i j u a n a  w i t h o u t  i n t e n t  t o  s e l l  
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o r  d i s t r i b u t e  a r e ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  n o n - e x i s t e n t .

C f . ,  R a v in  v .  S t a t e , s u p r a , 537 P . 2d a t  51 1 ,  n .  70 .  More i m p o r t ­

a n t l y ,  p l a i n t i f f  i s  n o t  r e q u e s t i n g  t h a t  t h i s  c o u r t  a t t e m p t  t o  

i n t e r f e r e  w i t h  f e d e r a l  a c t i o n  o r  a n y  f e d e r a l  p r o s e c u t i o n s  t h a t  

may b e  a p p r o p r i a t e .  The g u a r a n t e e s  o f  t h e  A l a s k a  C o n s t i t u t i o n  do 

n o t  c o n f e r  a n y  im m u n i ty  f rom  f e d e r a l  p r o s e c u t i o n .  On t h e  o t h e r  

h a n d ,  u n d e r  t h e  R a v in  d e c i s i o n ,  s t a t e  a c t i o n  t h a t  i n t e r f e r e s  w i t h  

p r i v a t e  u s e  o f  m a r i j u a n a  by  an  a d u l t  i s  p r o h i b i t e d .  What p l a i n ­

t i f f  i s  a s k i n g  i s  t h a t  t h i s  c o u r t  r e c o g n i z e  t h a t ,  a b s e n t  some 

i n q u i r y  i n t o  i t s  e f f e c t  upon  J u d g e  H o l l o w a y ' s  p e r f o r m a n c e  o r  

f i t n e s s  a s  a  j u d g e ,  s t a t e  a c t i o n  r e m o v in g  him f ro m  t h a t  p o s i t i o n  

f o r  no o t h e r  r e a s o n  t h a n  an  a c k n o w le d g e m e n t  o f  p r i v a t e  u s e  o f  

m a r i j u a n a  i s  v i o l a t i v e  o f  t h e  p o l i c y  an d  c o n s t i t u t i o n  o f  A l a s k a  

a s  p r o n o u n c e d  by t h e  A l a s k a  Supreme C o u r t .  C o n s e q u e n t l y ,  A b s e n t  

a  h e a r i n g  i n  w h ic h  t h e  m a r i j u a n a  u s e  i n  q u e s t i o n  c a n  b e  c o n s i d ­

e r e d  i n  t h e  c o n t e x t  o f  j u d i c i a l  f i t n e s s ,  h i s  r e m o v a l  c a n n o t  

s t a n d .

PAGE 11
REPLY MEMORANDUM



c c

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32

33

S t iq m a

34
H e d l a n d . F l e i s c h e r  

& F r i e d m a n
ATTORNEYS AT LAW 

SUITE 4C0 
l e u  WIST 4m AVENUE 

ANCHORAGE, AK 9 9 5 0 1  
( 0 0 7 )  2 7 9  3 S 2 8L.

D e f e n d a n t s  a l s o  a r g u e  t h a t  no " s t i g m a "  a t t a c h e d  t o  

J u d g e  H o l l o w a y ' s  t e r m i n a t i o n  b e c a u s e  t h e  r e a s o n s  f o r  i t  w e re  n o t  

p u b l i c l y  a n n o u n c e d .  As n o t e d  a b o v e ,  t h i s  a r g u m e n t  a l l  b u t  e v a p o ­

r a t e s  i n  l i g h t  o f  d e f e n d a n t s '  a r g u m e n t  t h a t  t h e  summary r e m o v a l  

power i s  n e c e s s a r y  t o  p r o v i d e  f o r  t h e  r e m o v a l  o f  u n f i t  j u d g e s ,  

and t h e  Supreme C o u r t ' s  c l e a r  c o n s t r i c t i o n  o f  t h e  r e m o v a l  pow er  

t o  s u c h  s i t u a t i o n s .  I f  summary r e m o v a l  was d e s i g n e d  t o  e l i m i n a t e  

u n f i t  j u d g e s ,  t h e  summary r e m o v a l  o f  a m a g i s t r a t e ,  w i t h  no s t a t e ­

m en t  o f  t h e  r e a s o n s ,  o b v i o u s l y  i m p l i e s  t h a t  t h e  m a g i s t r a t e  i s  

u n f i t .  I t  c a n  h a r d l y  b e  q u e s t i o n e d ,  u n d e r  s u c h  c i r c u m s t a n c e s ,  

t h a t  summary r e m o v a l  s t i g m a t i z e s  t h e  r e p u t a t i o n  o f  a  m a g i s t r a t e .

The c o u r t  c a n  j u d i c i a l l y  n o t i c e  t h e  f a c t  t h a t  em p lo y ­

m ent  a p p l i c a t i o n  fo rm s  r o u t i n e l y  r e q u e s t  p r i o r  em ploym en t  a n d  t h e  

r e a s o n s  f o r  t e r m i n a t i o n  t h e r e o f .  F a c e d  w i t h  s u c h  a  q u e s t i o n ,  

J u d g e  H o l lo w ay  h a s  t h e  o p t i o n  o f  r e m a i n i n g  s i l e n t ,  w h ic h  w o u ld  

p r o b a b l y  p r e c l u d e  o b t a i n i n g  em p lo y m e n t  and  w o u l d ,  i n  any  e v e n t ,  

im p ly  t h a t  h e  h ad  b e e n  rem oved  f o r  u n f i t n e s s  o r ,  on t h e  o t h e r  

h a n d ,  d i s c l o s e  t h a t  h e  h a d  b e e n  rem oved  on  t h e  b a s i s  o f  v a r i o u s  

a l l e g a t i o n s  a g a i n s t  him a s  t o  w h i c h  h e  h a s  n e v e r  had  t h e  o p p o r ­

t u n i t y  f o r  a h e a r i n g  t o  r e f u t e  o r  e x p l a i n  th em .  C l e a r l y ,  d e f e n d ­

a n t s  c a n  s e e k  no r e f u g e  i n  t h e i r  f a i l u r e  t o  p u b l i c i z e  t h e i r  

r e a s o n s  f o r  h i s  t e r m i n a t i o n  i n s o f a r  a s  t h e  s t i g m a  q u e s t i o n  i s  

c o n c e r n e d .

M o r e o v e r ,  a l t h o u g h  t h e  p r e c i s e  r e a s o n s  f o r  H o l l o w a y ' s  

t e r m i n a t i o n  w e r e  n o t  p u b l i c i z e d  by  d e f e n d a n t s ,  J u d g e  Moody r e s p o n  

d ed  t o  an  i n q u i r y  a s  t o  t h e  r e a s o n s  by  a  member o f  t h e  p u b l i c  by 

i m p l y i n g ,  i n  s u b s t a n c e ,  t h a t  H o l l o w a y ' s  r e m o v a l  was f o r  i m p r o p e r  

a c t i v i t y  on h i s  p a r t .  The l e t t e r  s t a t e s ,  i n  p e r t i n e n t  p a r t ,  a s  

f o l l o w s :

A t  t h i s  t i m e ,  I  b e l i e v e  i t  s u f f i c :  n t  t o  s a y  
t h a t  Mr. H ol low ay  made c e r t a i n  co inm itm ents  t o  
me a s  t o  w h a t  I  c o u l d  e x p e c t  o f  him a s  a m a g i s -
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t r a t e  a t  D i l l i n g h a m .  He h a s  a d m i t t e d  t h e  t r u t h  
o f  f a c t s  I  g a v e  him a s  t h e  r e a s o n s  f o r  my t e r ­
m i n a t i n g  h i s  e m p lo y m e n t .  T r u e ,  he  d i s a g r e e d  
a s  t o  t h e  r e a s o n s  b e i n g  s u f f i c i e n t  c a u s e  t o  
w a r r a n t  h i s  t e r m i n a t i o n .  However ,  I  f e l t  
o t h e r w i s e  s i n c e  h e  a c c e p t e d  t h e  p o s i t i o n  
w i t h  t h e  u n d e r s t a n d i n g  t h a t  h e  c o u l d  n o t  
r e t a i n  t h e  p o s i t i o n  i f  s u c h  f a c t s  d e v e l o p .

See A f f i d a v i t  o f  J o h n  S. H e d l a n d ,  E x h i b i t  " E " .

As e x t e n s i v e l y  d i s c u s s e d  b e f o r e ,  i t  i s  n e i t h e r  c u s to m ­

a r y ,  good  p o l i c y ,  n o r ,  i n  p l a i n i f f ’ s v i e w ,  l e g a l  f o r  a  j u d g e  t o  

be  s u b j e c t e d  t o  a r b i t r a r y  t e r m i n a t i o n  f o r  p o l i t i c a l  o r  o t h e r  

r e a s o n s .  W h i le  i t  d o e s  n o t  s t i g m a t i z e  a  p o l i t i c a l  a p p o i n t e e  t o  

be  s u m m a r i l y  rem oved  f ro m  a p p o i n t i v e  p o s i t i o n ,  b e c a u s e  s u c h  

r e m o v a l  i s  p a r t  o f  t h e  r o u g h  a n d  t u m b l e  o f  p o l i t i c s  an d  i m p l i e s  

no w r o n g d o i n g  on  h i s  p a r t ,  t h e  same i s  n o t  t r u e  w h e re  a  j u d g e  i n  

a s m a l l  town i s  r e m o v e d .  The p u b l i c  w i l l  n a t u r a l l y  b e l i e v e  t h a t  

some i m p r o p r i e t y  on  h i s  p a r t  i s  t h e  c a u s e  o f  t h e  r e m o v a l .  Bo th  

t h e  Supreme C o u r t  an d  t h e  d e f e n d a n t s  i n  t h i s  c a s e  h av e  v i g o r o u s l y  

a r g u e d  t h a t  r e m e d y i n g  j u d i c i a l  u n f i t n e s s  i s  t h e  p r e c i s e  r e a s o n  

why t h e  pow er  o f  sum nary  r e m o v a l  i s  n e c e s s a r y .  Under  t h e s e  c i r ­

c u m s t a n c e s ,  i t  i s  o b v i o u s  t h a t  J u d g e  H o l l o w a y ' s  r e m o v a l  i s  g o i n g  

t o  b e  c o n s t r u e d  a s  r e f l e c t i n g  on  h i s  f i t n e s s  w h e t h e r  t h e  r e a s o n s  

a r e  p u b l i c l y  s t a t e d  o r  n o t .
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H e d l a n d .  F l e i s c h e r  

a F r i e d m a n
ATTORNEYS AT LAW 

l U l r i  4 0 0  
1011 WOT ITH AVCNUI

ANCHORAGE.AK 9 0 5 0 1  
( » r n \  i i t . u x

The Due P r o c e s s  R i g h t s  Q- e s t i o n  

A l l  p a r t i e s  a g r e e  t h a t  a  h e a r i n g  i s  a p r e r e q u i s i t e  t o  

t e r m i n a t i o n  w h e re  t h e  t e r m i n a t e d  i n d i v i d u a l  h a s  a p r o p e r t y  o r  

l i b e r t y  i n t e r e s t  a t  s t a k e .  I t  i s  l i k e w i s e  c l e a r  t h a t  a p r o p e r t y  

i n t e r e s t  i s  e s t a b l i s h e d  w h e re  t h e  o f f i c e h o l d e r  h a s  a  r e a s o n a b l e  

e x p e c t a t i o n  o f  c o n t i n u e d  e m p lo y m en t ,  w h e t h e r  by  v i r t u e  o f  s t a t u t e  

o r  d e  f a c t o  p r a c t i c e .  S e e ,  g e n e r a l l y , P e r r y  v .  S i n d e r m a n n , 408 

U .S .  593 ( 1 9 7 2 ) .  A l i b e r t y  i n t e r e s t  i s  i m p l i c a t e d  w h e r e  t h e  

o f f i c e h o l d e r ,  a l t h o u g h  h a v i n g  no p r o p e r t y  i n t e r e s t  i n  c o n t i n u e d  

em p lo y m en t ,  i s  " s t i g m a t i z e d "  by t h e  t e r m i n a t i o n .  S e e ,  Owen v .

C i t y  o f  I n d e p e n d e n c e , 445 U .S .  622 ( 1 9 8 0 ) .  P l a i n t i f f  w i l l  n o t  

s e t  o u t  i n  g r e a t  d e t a i l  h i s  a r g u m e n t  on  t h i s  p o i n t ,  s i n c e  t h e  

p l a i n t i f f ' s  e s s e n t i a l  p r e m i s e — t h a t  t h e  power o f  summary r e m o v a l  

c a n n o t  b e  l e g i t i m a t e l y  e x e r c i s e d  u n l e s s  t h e  m a g i s t r a t e  i s  j u d i ­

c i a l l y  u n f i t — h a s  n o t  b e e n  c h a l l e n g e d  by t h e  d e f e n d a n t s  an d  i s  

d e t e r m i n a t i v e  o f  b o t h  t h e  p r o p e r t y  i n t e r e s t  i s s u e  a n d  t h e  l i b e r t y  

i s s u e .  U n l e s s  J u d g e  H o l lo w a y  was u n f i t ,  he  h a d  an  e x p e c t a t i o n  o f  

c o n t i n u e d  e m p lo y m e n t .  S i n c e  t e r m i n a t i o n  i s  a  r em edy  f o r  u n f i t n e s s ,  

and  n o t  t h e  e x e r c i s e  o f  a  power  o f  p a t r o n a g e ,  h i s  r e m o v a l  by 

d e f i n i t i o n  s t i g m a t i z e d  h im .  A c c o r d i n g l y ,  a  h e a r i n g  i s  p l a i n l y  

n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c o n d u c t  w i t h  w h ic h  he  

was c h a r g e d ,  a n d ,  o n l y  t o  a l i m i t e d  e x t e n t ,  a d m i t t e d ,  was (a) 

t r u e  and  (b) s u f f i c i e n t  t o  r e n d e r  him u n f i t .

The p l a i n t i f f  n o t e s  t h a t  d e f e n d a n t s  a p p a r e n t l y  b e l i e v e  

t h a t  H o l l o w a y ' s  l i b e r t y  i n t e r e s t  w o u l d ,  e v e n  i f  a h e a r i n g  w e r e  

g r a n t e d ,  o n l y  e n t i t l e  him t o  " c l e a r  h i s  name" a n d  n o t  t o  o b t a i n  

r e i n s t a t e m e n t  o r  b a c k  p a y .  See D e f e n d a n t s  B r i e f ,  p .  1 7 .  D e f e n d a n t s  

s t a t e  t h a t  a  n a m e - c l e a r i n g  h e a r i n g  i s  d e s i g n e d  o n l y  t o  r e f u t e  

c h a r g e s  w h ic h  damage o n e ' s  r e p u t a t i o n ,  and  t h a t  i n  P e r r y  v .  

S i n d e r m a n n ,  s u p r a ,  t h e  c o u r t  s t a t e d  t h a t  " p r o o f  o f  s u c h  an  [ i n t e r e s t l ]

w o u ld  n o t ,  o f  c o u r s e ,  e n t i t l e  him t o  r e i n s t a t e m e n t . "  T h i s  p a s s a g e  

i s  c o n f u s i n g ,  an d  i t  s h o u l d  be  n o t e d  t h a t  w h a t  t h e  c o u r t  was
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s a y i n g  i n  t h e  q u o t e d  p a s s a g e  was t h a t  t h e  m ere  r i g h t  t o  a h e a r i n g  

d i d  n o t  e n t i t l e  t h e  e m p lo y ee  t o  r e i n s t a t e m e n t .  I t  was  n o t  s a y i n g  

t h a t ,  i f  h e  p r e v a i l e d  a t  t h e  h e a r i n g ,  h e  w ou ld  n o t  b e  e n t i t l e d  t o  

r e i n s t a t e m e n t .  See  P e r r y  v .  S i n d e r m a n n , s u p r a , 408 U .S .  a t  60 3 .

I n  t h a t  c a s e ,  a s  h e r e ,  t h e r e  was no e x p r e s s  s t a t u t o r y  r i g h t  t o  

c o n t i n u e d  em p lo y m e n t ,  b u t  t h e  c o u r t  h e l d  t h a t  t h e  t e a c h e r  i n  

q u e s t i o n  had  a  "de  f a c t o "  r i g h t  b a s e d  upon  p a s t  p r a c t i c e .  E s s e n ­

t i a l l y  t h e  same s i t u a t i o n  i s  p r e s e n t  h e r e ,  g i v e n ' t h e  Supreme 

C o u r t ' s  n a r r o w  c o n s t r i c t i o n  o f  t h e  pow er  o f  summary r e m o v a l  c o n ­

t a i n e d  i n  t h e  s t a t u t e  a u t h o r i z i n g  summary t e r m i n a t i o n  o f  a  mag­

i s t r a t e  t o  s i t u a t i o n s  w h e re  s u c h  a c t i o n  i s  n e c e s s i t a t e d  b y  c o n ­

s i d e r a t i o n s  o f  j u d i c i a l  f i t n e s s .

The S t a t e  a t t e m p t s  t o  d i s t i n g u i s h  U n i v e r s i t y  o f  A l a s k a  

v .  G e i s t a u t s , 666 P . 2d 424 ( A la s k a  1 9 8 3 ) ,  w h e re  a  n o n - t e n u r e d  

t e a c h e r ' s  a p p l i c a t i o n  f o r  t e n u r e  s t a t u s  was d e n i e d  a t  a m e e t i n g  

t h a t  d i d  n o t  com ply  w i t h  t h e  S t a t e  o p e n  m e e t i n g  l a w .  The c a s e  i s  

s i m p l y  n o t  d i s t i n g u i s h a b l e  f ro m  t h e  i n s t a n t  c a s e  i n s o f a r  a s  t h e  

c o n s e q u e n c e s  o f  d e n i a l  o f  a h e a r i n g  a r e  c o n c e r n e d .  The c o u r t  i n  

G e i s t a u t s  h e l d  t h a t  t h e  t e a c h e r  i n  q u e s t i o n  was e n t i t l e d  t o  

r e i n s t a t e m e n t  u n t i l  s u c h  t i m e  a s  a  p r o p e r  h i r i n g  on h i s  t e n u r e  

a p p l i c a t i o n  was h e l d ,  n o t w i t h s t a n d i n g  t h e  a b s e n c e  o f  any  " p r o p ­

e r t y "  o r  " l i b e r t y "  i n t e r e s t  s u c h  a s  t h e  S t a t e  a s s e r t s  t o  b e  a 

p r e r e q u i s i t e  t o  a  d u e  p r o c e s s  h e a r i n g .  The h o l d i n g  o f  t h e  c a s e  

i s  c l e a r ;  u n t i l  p r o p e r  p r o c e d u r e s  a r e  f o l l o w e d ,  a d v e r s e  a c t i o n  i s  

n u l l  a n d  v o i d .  S e e ,  a l s o ,  Owen v .  C i t y  o f  I n d e p e n d e n c e , 445 U .S .  

6 22 ,  6 32 ,  n .  12 (1980)  .

DATED a t  A n c h o r a g e ,  A l a s k a ,  t h i s  1 7 t h  day  o f  O c t o b e r ,  1983

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

v s .

HONORABLE JUDGE S. J .  BUCKALEW;. 
HONORABLE JUDGE RALPH E. MOODY; 
a n d  STATE OF ALASKA,

D e f e n d a n t s .

No. 3AN-77-8145 CIV

AFFIDAVIT OF JOHN S.  HEDLAND

STATE OF ALASKA )
) s s .

THIRD JUDICIAL DISTRICT )

JOHN S.  HEDLAND, b e i n g  d u l y  sw o rn  a c c o r d i n g  t o  l a w ,  

d e p o s e s  an d  s t a t e s :

1. S h o r t l y  a f t e r  J u d g e  H o l l o w a y ' s  t e r m i n a t i o n ,  he  

r e t a i n e d  me a s  c o u n s e l  t o  r e p r e s e n t  him i n  r e s p e c t  t h e r e t o .

2. No f o r m a l  s t a t ^ . u e n t  o f  g r o u n d s  f o r  h i s  t e r m i n a t i o n  

was e v e r  g i v e n ,  a n d  t h e  s t a t u t e s  a n d  r e g u l a t i o n s  d i d  n o t  s e t  o u t  

a n y  p r o c e d u r e  f o r  o b t ? ' n i n g  a  h e a r i n g  e x c e p t  t h r o u g h  t h e  Commis­

s i o n  on  J u d i c i a l  Q u a l i f i c a t i o n s ,  w h i c h  h ad  made no c h a r g e s  a g a i n s t  

h im .  I  t h e r e f o r e  c o n t a c t e d  J u d g e  Moody a n d  J u d g e  B u c k a le w  by 

l e t t e r  on A u g u s t  31 ,  1977 t o  d e t e r m i n e  how t o  p r o c e e d .  A co p y  o f  

my l e t t e r  i s  a n n e x e d  h e r e t o  a s  E x h i b i t  " A " .

3.  S u b s e q u e n t l y ,  no a c t i o n  was t a k e n  an d  s u i t  was 

i n s t i t u t e d  on  J u d g e  H o l l o w a y ' s  b e h a l f  a l l e g i n g ,  among o t h e r  

t h i n g s ,  t h a t  he  c o u l d  n o t  b e  t e r m i n a t e d  w i t h o u t  a h e a r i n g ,  w h ic h  

we b e l i e v e d  s h o u l d  b e  h e l d  b e f o r e  t h e  Com m iss ion  on J u d i c i a l  

Q u a l i f i c a t i o n s .

4.  I  a l s o  d i s c u s s e d  t h e  m a t t e r  w i t h  J u d g e  Moody an d  

J im  A r n o l d .  I t  was i m p l i c i t  i n  t h e s e  d i s c u s s i o n s  t h a t  t h e  p o s i ­

t i o n  o f  t h e  c o u r t  s y s t e m  was t h a t  J u d g e  H o l low ay  was n o t  e n t i t l e d

34
e o iA N D .  F l e i s c h e r  

& F r i e d m a n
. f O R N E Y *  AT LAW 
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t o  a  h e a r i n g ,  and  was n o t  g o i n g  t o  g e t  o n e .  I  was t o t a l l y  f l a b ­

b e r g a s t e d ,  an d  s t i l l  am, a t  t h e  d e f e n d a n t s '  s u g g e s t i o n  t h a t  J u d g e  

H o l lo w ay  h ad  somehow w a i v e d  h i s  r i g h t  t o  a h e a r i n g  by a l l e g e d l y  

n o t  r e q u e s t i n g  o n e .

5. On J u n e  23 ,  1983 I  s e n t  t h e  l e t t e r  a n n e x e d  h e r e t o  

a s  E x h i b i t  "B" t o  M a d e l e i n e  R. L e v y ,  a t t o r n e y  f o r  d e f e n d a n t s .  

I n c l u d e d  t h e r e w i t h  was a  p r o p o s e d  s t i p u l a t i o n  t h a t  i s  a n n e x e d  

h e r e t o  a s  E x h i b i t  "C".  Among o t h e r  t h i n g s ,  t h e  p r o p o s e d  s t i p u ­

l a t i o n  i n c o r p o r a t e s  a  summary o f  a  c o n v e r s a t i o n  w h ic h  I  h ad  w i t h  

J im  A r n o l d  on S e p te m b e r  20 ,  1 9 7 7 .  A co p y  o f  my memorandum o f  t h e  

c o n v e r s a t i o n ,  w i t h  c e r t a i n  p o r t i o n s  e x c i s e d  a s  s e t  o u t  i n  my 

l e t t e r  t o  M a d e l e i n e  Levy ,  i s  a n n e x e d  t o  t h e  p r o p o s e d  s t i p u l a t i o n .  

E x h i b i t  " D " . The memorandum i s  a  t r u e  and  c o r r e c t  s t a t e m e n t  o f
i

w h a t  was s a i d  d u r i n g  t h e  c o n v e r s a t i o n .

6. So f a r  a s  I  know, d e f e n d a n t s  do n o t  d e n y  t h e  

c o r r e c t n e s s  o f  t h e  s t i p u l a t i o n  e x c e p t  a s  t o  a q u e s t i o n  a b o u t  a 

p o s s i b l e  p r o s e c u t i o n  w i t h i n  t h e  a m b i t  o f  p a r a g r a p h  4, b u t  h a v e  n o t  

e n t e r e d  i n t o  i t .  A c c o r d i n g l y ,  we a r e  f i l i n g  t h e  s u b s t a n c e  o f  t h e  

s t i p u l a t i o n  i n  t h e  fo rm  o f  a  r e q u e s t  f o r  a d m i s s i o n s .

7. E x h i b i t  "E" h e r e t o  i s  a copy  o f  a l e t t e r  f o r w a r d e d  

t o  me a n d  a p p a r e n t l y  s e n t  by  J u d g e  Moody t o  Mr. P a u l  P o s t .

DATED: O c t o b e r  17 ,  1 9 8 3 .

SUBSCRIBED AND SWORN TO b e f o r e  me t h i s  17 t l i  d ay  o f  

O c t o b e r ,  1983 .

H e d l a n d . F l e i s c h e r  
» F r i e d m a n

a t t o r n e y s  a t  l a w
SUITE 400 
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N o t a r y  P u b l i c  i n  ^nd  f o r  A la g k a  . 
My c o m m is s io n  e x p i r e s :  Ij, :> --l{ y
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J U L I A N  C . R I C C  
L L O Y D  I .  H O P P N E R  
J O H N  S .  M E D L A N O  
H U G H  W . F L E I S C H E R  
M I L L A R D  F. I N G R A H A M  
S A U L  P ,  F R I E D M A N  
P A T R I C K  T. B R O W N  
L I N D A  L .  W A L T O N  
M A R K  I .  W O O D  
N I E S J E  J .  S T E I N K R U G E R  
R O G E R  B R U N N E R  
S T E P H A N I E  J .  C O L E  
J A M E S  T.  B R E N N A N  
J A N A L E E  R . S T R A N D B E R G

R I C E ,  H O P P N E R  & H E D L V X D
1 0 1 6  W E S T  6 7 r  A V E N U E

A N C H O R A G E ,  A L A S K A  9 9 S O I
( 9 0 7 )  2 7 9 - S S 2 S

F A IR B A N K S  O F F IC E  
330  W E N D E L L  S T R EE T  
P. O.  BOX  2 S S I  (99707) 

(907) 452*1201
A u g u s t  3 1 ,  1977 C H A R L E S  J .  C L AS  BY* 

OF  C O U N S E L

H o n o r a b l e  R a lp h  E. Moody 
P r e s i d i n g  J u d g e
S u p e r i o r  C o u r t ,  S t a t e  o f  A l a s k a  
T h i r d  J u d i c i a l  D i s t r i c t  
303 K S t r e e t  
A n c h o r a g e ,  AK 99501

H o n o r a b l e  S . J .  B ucka lew  
A c t i n g  P r e s i d i n g  J u d g e  
S u p e r i o r  C o u r t ,  S t a t e  o f  A l a s k a  
T h i r d  J u d i c i a l  D i s t r i c t  
303 K S t r e e t  
A n c h o r a g e ,  AK 99501

D e a r  J u d g e s  Moody a n d  B u c k a le w :

T h i s  o f f i c e  h a s  b e e n  r e t a i n e d  by James  H ol low ay  i n  
r e g a r d  t o  h i s  r e p o r t e d  t e r m i n a t i o n  a s  a  m a g i s t r a t e  
i n  D i l l i n g h a m - .  I  w o u ld  t h e r e f o r e  a p p r e c i a t e  b e i n g  
a d v i s e d  o f  any  f u r t h e r  s t e p s  t h a t  a r e  t a k e n  i n  t h i s  
m a t t e r ,  a n d  r e q u e s t  t h a t  an y  c o m m u n ic a t io n s  i n  r e g a r d  
t h e r e t o  a r e  d i r e c t e d  t o  me.

A t  t h i s  s t a g e  o f  my r e s e a r c h ,  i t  i s  u n c l e a r  w h a t  
p e r s o n  o r  fo ru m  Mr. H o l l o w a y ' s  p o s i t i o n  s h o u l d  be 
C om m unica ted  t o ,  and  y o u r  a d v i c e  i n  t h i s  r e s p e c t  
w o u ld  b e  g r e a t l y  a p p r e c i a t e d .  He w i l l  be i n  town 
on F r i d a y ,  S e p t e m b e r . 2, a n d  an  i n f o r m a l  m e e t i n g  a f t e r  
t h a t  d a t e  may be b e n e f i c i a l  t o  a l l  c o n c e r n e d .

Thank y o u  v e r y  much f o r  y o u r  a t t e n t i o n .

S i n c e r e l y

RICE, HOPPNER & HEDLAND

J S H / r l
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June 23, 1983

M a d e l e i n e  R. Levy 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a
1031 W es t  F o u r t h  Avenue,  S u i t e  200 
A n c h o ra g e ,  AK 99501

Re: H o l low ay  v .  B ucka lew ,  e t  a l .
S u p e r i o r  C o u r t  No. 7 7 -3 1 4 5  CIV

Dear  L o n n i e :

P u r s u a n t  t o  o u r  c o n v e r s a t i o n  o f  J u n e  22, 1983,  I  e n c l o s e  f o r  
y o u r  c o n s i d e r a t i o n  a  copy  o f  a p r o p o s e d  s t i p u l a t i o n  a s  t o  
f a c t s  w h ic h  I  do n o t  b e l i e v e  t o  be  i n  d i s p u t e  i n  t h i s  c a s e .
I f  y o u r  c l i e n t s  a r e  a g r e e a b l e  t o  t h e  s t i p u l a t i o n ,  i n  w h o le  
o r  i n  p a r t ,  i t  w i l l  p r o b a b l y  s a v e  a l l  p a r t i e s  a  goou d e a l  o f  
t i m e  t h a t  would  o t h e r w i s e  b e  s p e n t  i n  d i s c o v e r y .  I  am 
p a r t i c u l a r l y  r e l u c t a n t  t o  t a k e  J o e  A r n o l d ' s  d e p o s i t i o n  
b e c a u s e  o f  h i s  h e a l t h .  M o re o v e r ,  i f  I  am g o i n g  to  h a v e  to  
b e  a  w i t n e s s  t o  t h e  c o n v e r s a t i o n  w i t h  him, I  m i g h t  a s  w e l l  
know i t  now t o  be  ab? e t o  c o n s i d e r  w h a t ,  i f  a n y ,  e f f e c t  i t  
may h a v e  o n  my c o n t i n u e d  r e p r e s e n t a t i o n  o f  Mr. H o l lo w a y .  I f  
i t  i s  n o t  p o s s i b l e  to  s t i p u l a t e  t o  t h e  c o n t e n t s  o f  t h e  
c o n v e r s t i o n ,  p e r h a p s  we c o u l d  a t  l e a s t  s t i p u l a t e  t o  some o f  
t h e  f a c t s  r e f l e c t e d  i n  t h e  memorandum.

I  o b v i o u s l y  do n o t  h a v e  f i r s t - h a n d  k n o w led g e  a s  to  t h e  
p o l i c i e s  and  p r a c t i c e s  o f  t h e  D e p a r t m e n t  o f  Law r e f e r r e d  to  
i n  p a r a g r a p h s  4 an d  5 o f  t h e  s t i p u l a t i o n .  However ,  t h e  
s t i p u l a t i o n  c o r r e c t l y  s t a t e s  t h e  f a c t s  b a s e d  upon  a n y t h i n g  I  
h av e  s e e n  d u r i n g  15 y e a r s  o f  p r a c t i c e  h e r e ,  and  t h e  f a c t  
t h a t  t h e r e  a r e  no a n n o t a t i o n s  t o  t h e  s t a t u t e s  i n  q u e s t i o n  
w h ic h  w ould  s u g g e s t  t h a t  t h e y  h a d  e v e r  b e e n  e n f o r c e d .  J u d g e  
Moody and  J u d g e  B ucka le w ,  g i v e n  t h e i r  b a c k g r o u n d  i n  p o l i t i c s ,  
l aw  e n f o r c e m e n t ,  p r o s e c u t i n g  and  o n  t h e  b e n c h ,  and  t h e  
D e p a r t m e n t  o f  Law, s h o u l d  b e  a w a r e  o f  any  i n f o r m a t i o n  t h a t  
i n d i c a t e s  t h a t  t h e  p r o p o s e d  p a r a g r a p h s  i n  t h e  s t i p u l a t i o n  
a r e  i n c o r r e c t ,  i f  s u c h  i s  t h e  c a s e .

P l e a s e  n o t e  t h a t  t h e  memorandum r e f l e c t i n g  t h e  phone  c a l l  
w i t h  J im  A r n o ld  t h a t  I  am f o r w a r d i n g  c o n t a i n s  two p a r a g r a p h s
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M a d e l e i n e  R. Levy 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
Page  2
J u n e  23,  1983

o f  a  t h r e e - p a r a g r a p h  memorandum. The o t h e r  p a r a g r a p h  d o e s  
n o t  r e l a t e  o r  r e f e r  t o  t h e  c o n v e r s a t i o n  w i t h  Mr. A r n o ld  o r  
b e a r  u p o n  i t s  c o n t e n t s .  The memo h a s  b e e n  X ero x ed  so  t h a t  
o n l y  t h e  f i r s t  a n d  l a s t  p a r a g r a p h s  a r e  i n c l u d e d . a n d  t h e  
u n r e l a t e d  p a r a g r a p h  e x c l u d e d .  I  w i l l  be  h a p p y  t o  p r o v i d e  
t h e  e n t i r e  memo t o  J u d g e  J o h n s t o n e  f o r  i n  c a m era  i n s p e c t i o n  
i f  you  w o u ld  f e e l  more  c o m f o r t a b l e  h a n d l i n g  i t  t h a t  way.

Thank y o u  f o r  y o u r  c o o p e r a t i o n .

S i n c e r e l y ,

J S H : j p  
E n c l o s u r e

J o h n  S . H ed lan d
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE

3

4
JAMES HOLLOWAY, )

5

)
P l a i n t i f f ,  )

6

)
v s .  )

7

8

HONORABLE JUDGE S. J .  BUCKALEW; )
HONORABLE JUDGE RALPH E. MOODY; )
a n d  STATE OF ALASKA, )

\

9

)
D e f e n d a n t s .  )

)
10 No. 3AN-77-8145 CIV

11 STIPULATION

12 The p a r t i e s  h e r e t o ,  by t h e i r  u n d e r s i g n e d  a t t o r n e y s ,

13 s t i p u l a t e  a n d  a g r e e  a s  f o l l o w s :

14 1 .  The a n n e x e d  memo to  t h e  f i l e  a c c u r a t e l y  r e f l e c t s

15 t h e  s u b s t a n c e  o f  a  c o n v e r s a t i o n  b e t w e e n  J im  A r n o l d  a n d  J o h n

16 H e d la n d  o n  S e p t e m b e r  20,  1977 .

17 2. The d e c i s i o n  t o  t e r m i n a t e  Jam es  H o l lo w a y  a s  a

18 m a g i s t r a t e  was n o t  p r e d i c a t e d  u p o n  a n y  d e t e r m i n a t i o n  t h a t  J am es

19 H o l lo w a y  h a d  v i o l a t e d  any  c r i m i n a l  s t a t u t e  o f  t h e  S t a t e  o f  A l a s k a

20 r e l a t i n g  t o  t h e  u s e  o f  m a r i j u a n a  o r  c o n t r o l l e d  s u b s t a n c e s .

21 3. The t e r m i n a t i o n  o f  J am es  H o l lo w a y  a s  a  m a g i s t r a t e

22 was n o t  b a s e d  u p o n  a  d e t e r m i n a t i o n  t h a t  h e  h a d  c o m m i t t e d  a n y  a c t

23 r e l a t i n g  t o  m a r i j u a n a  t h a t  was n o t  w i t h i n  t h e  c o n s t i t u t i o n a l

24 p r o t e c t i o n s  s e t  o u t  i n  R a v i n  v .  S t a t e ,  537 P . 2d 494 ( A l a s k a

25 1 9 7 5 ) .

26 4. Up t o  a n d  i n c l u d i n g  t h e  d a t e  o f  t h e  t e r m i n a t i o n  o f

27 Jam es  H o l lo w a y  a s  a  m a g i s t r a t e ,  and  s i n c e  a t  l e a s t  t h e  a d m i s s i o n

28 o f  A l a s k a  a s  a  s t a t e ,  no p r o s e c u t i o n s  w e r e  b e i n g  i n s t i t u t e d

29 t h r o u g h o u t  t h e  S t a t e  o f  A l a s k a  a g a i n s t  a n y  p e r  l f o r  a l l e g e d

30 p r i v a t e ,  n o n c o m m e r c i a l ,  s e x u a l  c o n d u c . t  b e t w e e n  c o n s e n t i n g  a d u l t s ,
31 i n c l u d i n g  a c t s  w i t h i n  t h e  a m b i t  o f  f o r m e r  A .S .  1 1 . 4 0 . 0 1 0  ( a d u l t e r y ) ;
32 .040  ( c o h a b i t i n g  i n  s t a t e  o f  a d u l t e r y  o r  f o r n i c a t i o n ) ; .120
33 ( u n n a t u r a l  c r i m e s ) ; u n l e s s  s u c h  c h a r g e s  r e s u l t e d  f ro m  t h e  f a c t
34 •

H e d l a n d .  F l e i s c h e r  
a  F r i e d m a n  

attorneys at law 
SUITE 400 

10 IS WIST I1H AVENUE 
VNCHORAOE, AK 89501 

(907) m-5B29 
____ . ■
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t h a t  s u c h  o f f e n s e s  w e r e  i n c l u d e d  w i t h i n  o t h e r  c h a r g e d  c o n d u c t  

t h a t  was c o m m e r c i a l ,  f o r c i b l e ,  o r  i n v o l v e d  c h i l d r e n ,  o r  u n l e s s  

s a i d  c h a r g e s  a r o s e  o u t  o f  p l e a  b a r g a i n s  o r  n e g o t i a t e d  r e s o l u t i o n s  

o f  c a s e s  i n  w h ic h  t h e  c h a r g e d  o r  a l l e g e d  c o n d u c t  was c o m m e r c i a l ,  

f o r c i b l e ,  o r  i n v o l v e d  c h i l d r e n .

5. A t  t h e  t i m e  o f  J am e s  H o l l o w a y ' s  t e r m i n a t i o n  a s  a 

m a g i s t r a t e ,  t h e r e  e x i s t e d  w i t h i n  t h e  D e p a r t m e n t  o f  Law o f  t h e  

S t a t e  o f  A l a s k a  a  p o l i c y  n o t  t o  p r o s e c u t e  o r  c h a r g e  i n d i v i d u a l s  

u n d e r  t h e  s t a t u t e s  s e t  o u t  a b o v e  o r  u n d e r  a n y  o t h e r  s t a t u t e s  

p r o h i b i t i n g  p r i v a t e ,  n o n c o m m e r c i a l  s e x u a l  c o n d u c t  b e t w e e n  c o n ­

s e n t i n g  a d u l t s ,  u n l e s s  s u c h  c h a r g e s  o r  p r o s e c u t i o n s  w e r e  f o r  

c o n d u c t  t h a t  was i n c l u d e d  w i t h i n  o r  r e s u l t e d  f ro m  p l e a  b a r g a i n s  

a r i s i n g  o u t  o f  c h a r g e s  o f  c o n d u c t  t h a t  was c o m m e r c i a l ,  f o r c i b l e ,  

o r  i n v o l v e d  c h i l d r e n .

6. E x c e p t  f o r  s t a t e m e n t s  by H o l lo w a y  a c k n o w l e d g i n g  

t h e  u s e  o f  m a r i j u a n a  a n d  l i v i n g  w i t h  a  woman t o  whom, a t  t h e  t i m e  

o f  h i s  t e r m i n a t i o n ,  h e  was n o t  m a r r i e d ,  h i s  t e r m i n a t i o n  was n o t  

p r e d i c a t e d  u p o n  a n y  d e t e r m i n a t i o n  t h a t  h e  h ad  d o n e  an y  a c t  t h a t  

r e f l e c t e d  n e g a t i v e l y  o n  h i s  f i t n e s s  a s  a  m a g i s t r a t e ,  o r  o t h e r w i s e  

was u n f i t  a s  a  m a g i s t r a t e .  The p a r t i e s  do n o t ,  by t h i s  p a r a g r a p h ,  

i n t e n d  t o  s t i p u l a t e  a s  t o  w h e t h e r  o r  n o t  t h e  a c k n o w l e d g e m e n t s  by 

H o l lo w ay  r e f e r r e d  t o  h e r e i n  e s t a b l i s h  h i s  u n f i t n e s s  a s  a m a g i s t r a t e ,  

o r  r e f l e c t  u p o n  h i s  f i t n e s s  a s  a  m a g i s t r a t e .

7.  A t  no t i m e ,  p r i o r  o r  s u b s e q u e n t  t o  Jam es  H o l l o ­

w a y ' s  t e r m i n a t i o n  a s  a  m a g i s t r a t e ,  was h e  a f f o r d e d  o r  o f f e r e d  t h e  

o p p o r t u n i t y  f o r  a  h e a r i n g  a s  t o  any  c h a r g e s  made a g a i n s t  h im i n  

c o n n e c t i o n  w i t h  o r  l e a d i n g  up t o  h i s  t e r m i n a t i o n  a s  a m a g i s t r a t e ,  

o r  a s  t o  t h e  d e c i s i o n  t o  t e r m i n a t e  h im ,  a n d  a t  no t i m e  was he
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a f f o r d e d  t h e  o p p o r t u n i t y  t o  c o n f r o n t  o r  c r o s s - e x a m i n e  a n y o n e  who 

may h a v e  made a l l e g a t i o n s  o r  c h a r g e s  a g a i n s t  h im .

DATED: J u n e 1983,

DATED: J u n e 1983,

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f

£ 7 J o h n S .  H e d la n d

STATE OF ALASKA, DEPARTMENT OF LAW 
OFFICE OF THE ATTORNEY GENERAL 
A t t o r n e y s  f o r  D e f e n d a n t s

By_
M a d e l e i n e  R. Levy
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RE: J i m  H o l l c . / a y  ^  ‘•*. k*

MEMO TO THE F l / ~

FROM: ' J o h n  H e d l a n d

On S e p t e m b e r  2 0 ,  1 9 7 7 ,  a t  a p p r o x i m a t e l y  4 : 4 5  p .m .  I  c o n t a c t e d  
on  t h e  t e l e p h o n e  J i m  A r n o l d .  I - w a s  i n  J im  B r e n n a n ' s  o f f i c e  
a n d  h e  w a s  a b l e  t o  h e a r  my s i d e  o f  t h e  c o n v e r s a t i o n  a l t h o u g h  
I  b e l i e v e  h e  l e f t  t h e  o f f i c e  f o r  a b r i e f  . p e r i o d  w h i l e  i t  
w a s  g o i n g  o n .  Mr.  A r n o l d  c o n f i r m e d  t h a t  h e  h a d  c o n t a c t e d  
Mr .  H o l l o w a y  a n d  r e p o r t e d  t o  h im  t h a t  f i v e  c o m p l a i n t s  h a d  
b e e n  l o d g e d  a g a i n s t  h im ,  t h a t  h e  was  l i v i n g  w i t h  a  g i r l ,  
t h a t  h e  h e l d  p o t  p a r t i e s ,  t h a t - h e  smoked  p o t ,  t h a t  o n e  
o r  m o r e  o c c a s i o n s  h e  h a d  r e p e a t e d l y  t a l k e d  d e f e n d a n t s  o u t  
. o f  p l e a d i n g  g u i l t y  a n d  t h a t  h e  was  c o n t r i b u t i n g  t o  t h e  
d e l i n q u e n c y  o f  a m i n o r .  He s a i d  t h a t  H o l l o w a y  h a d  a d m i t t e d  
t o  l i v i n g  w i t h  t h e  g i r l  a n d  sm o k i n g  p o t ,  a n d  h a d  d e n i e d  
t h e  o t h e r  a l l e g a t i o n s .  He s a i d  t h a t  a l l  o f  h i s  i n f o r m a t i o n  
h a d  com e  f r o m  J u d g e  M ad s e n ,  a n d  t h a t  i t  w a s  h i s  i n f o r m a t i o n  
t h a t  t h e  a l l e g a t i o n s  r e l a t i n - g  t o  t a l k i n g  d e f e n d a n t s  o u t  o f  
p l e a d i n g  g u i l t y  w e r e  t h e  r e s u l t  o f  c o m p l a i n t s  b y  t h e  
d i s t r i c t  a t t o r n e y  t o  J u d g e  M ad s e n .  He t h e n  s a i d  t h a t  h e  
may h a v e  o n  o n e  o c c a s i o n  d i s c u s s e d  t h e  g u i l t y  p l e a  q u e s t i o n  
w i t h  B i l l  M a c k e y ,  b u t  t h a t  t h i s  h a d  b e e n  a c o u p l e  o f  m o n t h s  
e a r l i e r  a n d  was  i n  a d d i t i o n  t o  t h e  c o n v e r s a t i o n  w i t h  J u d g e  
M a d s e n .  He a l s o  s a i d  t h a t  J u d g e  Madsen  h a d  e x p r e s s e d  h i s  
c o n c e r n s  a b o u t  H o l l o w a y  t o  h im  on  many o c c a s i o n s ,  a n d  was  
" v e r y  c o n c e r n e d " .  He a l s o  s a i d  t h a t  J u d g e  M ad s e n  h a d  t h e  
h i g h e s t  r e g a r d  f o r  J u d g e  H o l l o w a y  a s  a J u d g e .  A r n o l d  
s p e c i f i c a l l y  s a i d  t h a t  M adsen  h a d  d i s c u s s e d  t h e ' m a t t e r  
w i t h  J u d g e  B u c k a l e w  a n d  J u d g e  Moody b u t  d i d  n o t  r e c ommend  
t h a t  J i m  b e  f i r e d ,  o r  make t h e  d e c i s i o n  t h a t  h e  b e  f i r e d .
He s a i d  t h e  d e c i s i o n  h a d  b e e n  made by  J u d g e  B u c k a l e w  a n d  
c o n c u r r e d  i n  by  J u d g e  f^oody . .H e  . s a i d  he  h a d  a s k e d  J im  
H o l l o w a y  t o  " r e c a n t "  a n d  a p p l y ' 1 'to me t h a t  h e - c o u l d  h a v e  
k e p t  h i s  j o b  h a d  h e  d o n e  s o .  He d e n i e d  k n o w in g  t h a t  J im  
w a s  l i v i n g  w i t h  a  g i r l  a t  t h e  t im e  J im  w as  h i r e d  a n d  s a i d  
t h a t  J u d g e  Moody a l s o  d i d  n o t  know .  I  p o i n t e d  o u t  t o  h im  
t h a t  J u d g e  Moody h a d  s a i d  t o  me t h a t  h e 'w a s  a w a r e  t h a t  
J i m  w as  l i v i n g  w i t h  a g i r l ,  b u t  h ad  t o l d  me t h a t  h e  ( J u d g e  
Moody) w a s  u n d e r  t h e  i m p r e s s i o n  t h a t  J im  h a d  a g r e e d  t o  s t o p  
d o i n g  s o .  He s a i d  t h a t  when H o l l o w a y  was  h i r e d  h e  h ad  
r e q u e s t e d  a two  y e a r  c om m i tm e n t  a n d  t h a t  J i m  h a d  e x p r e s s e d  
t h e  i n t e n t i o n  t o  s t a y  f o r  t h a t  l o n g  b u t  h a d  f a i l e d  t o  make  
a n  i r o n c l a d  p r o m i s e  t o  t h a t  e f f e c t .

In m y  c o n v e r s a t i o n  w i t h  A r n o l d  I ask id h i m  w h a t  n e w  

f a c t s  h a d  c o m e  to l i g h t  b e t w e e n  the s u s p e n s i o n  and f i r i n g  to 
j u s t i f y  the m o r e  d r a s t i c  a c t ion. A r n o l d  s a i d  he was n o t   ̂
p r e s e n t  w h e n  the d e c i s i o n  w a s  m a d e  b u t  b e l i e v e d  the d e c i s i o n  
to f i r e  r a t h e r  t h a n  to s u s p e n d  w a s  n o t  b a s e d  u p o n  any n e w  
i n f o r m a t i o n . -  He a l s o  d e n i e d  th a t  the q u e s t i o n  o f  t a l k i n g  
p e o p l e  o u t  of g u i l t y  p l e a s  p l a y e d  any p a r t  in the d e c i s i o n

t o  t e r m i n a t e  H o l l o w a y .

E x h i b i t  "D "
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T H IR D  J U D IC IA L  D IS T R IC T  
303 K ST R E E  i 

A N C H O R A G E ,  A L A S K A  99501

R A LPH  E . M OODY  
P re s id ing  Judge

S e p t e m b e r  22, 1977

Mr. P a u l  P o s t  
Box 348
B e t h e l ,  A l a s k a  99559 

D e a r  Mr.  P o s t :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  l e t t e r  o f  S e p t e m b e r  1 ,
1977 ,  r e g a r d i n g  t h e  t e r m i n a t i o n  o f  Mr.  J am e s  H o l l o w a y  
a s  m a g i s t r a t e  a t  D i l l i n g h a m .

As P r e s i d i n g  J u d g e ,  i t  i s  my p o l i c y  n o t  t o  r e l e a s e  t h e  
r e a s o n s  f o r  t e r m i n a t i n g  a m a g i s t r a t e ' s  s e r v i c e s  u n l e s s  t h e  
m a g i s t r a t e  r e q u e s t s  me t o  d o  s o  o r  t h e  m a g i s t r a t e  m a k e s  a 
r e l e a s e  a s  t o  t h e  c a u s e  o f  h i s  t e r m i n a t i o n  w h i c h  i s  n o t  i n  
c o n f o r m i t y  w i t h  t h e  r e a s o n s  s t a t e d  t o  h im by me f o r  h i s  b e i n g
i.crmii.iaued.

Y ou r  l e t t e r  d o e s  n o t  i n d i c a t e  t h a t  Mr.  H o l l o w a y  h a s  
r e l e a s e d  t h e  r e a s o n s  g i v e n  h im  f o r  t e r m i n a t i n g  h i s  s e r v i c e s ,  
a n d  h e  h a s  n o t  a s k e d  me t o  r e l e a s e  t h e  r e a s o n s  I  g a v e  f o r  
h i s  t e r m i n a t i o n .  U n t i l  s u c h  t im e  a s  I  h a v e  c a u s e  t o  r e l e a s e  
t h e  r e a s o n s  f o r  h i s  t e r m i n a t i o n  b e c a u s e  o f  h i s  r e q u e s t  t o  
me t o  do  s o  o r  he  p u b l i c i z e s  r e a s o n s  d i f f e r e n t  f r o m  w h a t  
I  g a v e ,  I  do n o t  p r o p o s e  t o  comment  upon  t h e  s p e c u l a t e d  
c a u s e  o r  c a u s e s  y o u  h a v e  a d v a n c e d  i n  y o u r  l e t t e r .

A t  t h i s  t i m e ,  I  b e l i e v e  i t  s u f f i c i e n t  t o  s a y  t h a t  
Mr. H o l l o w a y  made  c e r t a i n  c om m i tm e n t s  t o  me a s  t o  w h a t  I  
c o u l d  e x p e c t  o f  h im  a s  m a g i s t r a t e  a t  D i l l i n g h a m .  He h a s  
a d m i t t e d  t h e  t r u t h  o f  t h e  f a c t s  I  g a v e  h im a s  t h e  r e a s o n s  
f o r  my t e r m i n a t i n g  h i s  a p p o i n t m e n t .  T r u e ,  h e  d i s a g r e e d  a s  
t o  t h e  r e a s o n s  b e i n g  s u f f i c i e n t  c a u s e  t o  w a r r a n t  h i s  t e r m i ­
n a t i o n .  H ow ev e r ,  I  f e l t  o t h e r w i s e  s i n c e  h e  a c c e p t e d  t h e

E x h i b i t  "E "
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Mr. P a u l  P o s t  P a g e  2
S e p t e m b e r  22 ,  1977

p o s i t i o n  w i t h  t h e  u n d e r s t a n d i n g  t h a t  h e  c o u l d  n o t  r e t a i n  
t h e  p o s i t i o n  i f  s u c h  f a c t s  d e v e l o p e d .

S i n c e r e l y ,

* a l p h  E . <Mooay 
^ P r e s i d i n g  J u d g e  
T h i r d  J u d i c i a l  D i s t r i

REM: dpd



IN  THE SU PERIO R COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

J A M E S  K O L L O W A Y ,

v s .

P l a i n t i f f ,

H O N O R A B L E  J U D G E  S. J. BUCKALEW; 
H O N O R A B L E  J U D G E  R A L P H  E. MOODY; 
a n d  S T A T E  O F  ALASKA,

D e f e n d a n t s .

No. 3A N - 7 7 - 8 1 4 5  Civ.

D E F E N D A N T S '  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T  

D e f e n d a n t s  r e s p e c t f u l l y  m o v e  this C o u r t  for s u m m a r y  

j u d g m e n t  as follows:

2. A n  o r d e r  that p l a i n t i f f ' s  d i s m i s s a l  w a s  valid.

T h i s  n o t i o n  is b a s e d  u p o n  the a t t a c h e d  M e m o r a n d u m  in 

O p p o s i t i o n  to P l a i n t i f f ' s  M o t i o n  for P a r t i a l  S u m m a r y  J u d g m e n t  

a n d  In S u p p o r t  of D e f e n d a n t s '  C r o s s - M o t i o n  for S u m m a r y  J u d g m e n t  

a n d  the p l e a d i n g s  on fi l e  in this case.

R e s p e c t f u l l y  s u b m i t t e d  this 3 0 t h  day of A u g ust,

1983, at A n c h o r a g e ,  A l a ska.

CERTIFICATE OF SERVICE N O R M A N  C. G O R S U C H

1. A j u d g m e n t  that p l a i n t i f f  w a s  not e n t i t l e d  to a 

p r e - t e r m i n a t i o n  h e a r i n g  p r i o r  to his d i s m i s s a l  as 

m a g i s t r a t e ;  and

was served ( ' I t I 1 ^ ' W on the

a true and correct C9PY of _a true and correct C9PY of _

The undersigned hereby certifies that on. 0 . 1  i < .!  1 -s
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IN T H E  S U P E R I O R  COURT F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A H . H O R A C E  

J A M E S  H O L L O U A Y ,

P l a i n t i f f ,

v s .

H O N O R A B L E  J U D G E  S. J. BUCKALEW; 
H O N O R A B L E  J U D G E  R A L P H  E. MOODY; 
a n d  S T A T E  OF A L A SKA,

D e f e n d a n t s .

O i 3 a -  7.v *1  _
t ■■■ i ;

,0 0 '. •. Cv'
Of (];o r. r .

No. 3A N - 7 7 - 8 1 4 5  Civ.

D E F E N D A N T S '  M E M O R A N D U M  IN O P P O S I T I O N  
T O  P L A I N T I F F ' S  M O T I O N  F O R  P A R T I A L  S U M M A R Y  J U D G M E N T  
A N D  IN S U P P O R T  OF  C R O S S - M O T I O N  F O R  S U M M A R Y  J U D G M E N T

P l a i n t i f f  J a m e s  H o l l o w a y  h a s  m o v e d  this C o u r t  for

p a r t i a l  s u m m a r y  j u d g m e n t  s e e k i n g  a d e c l a r a t i o n  that his

t e r m i n a t i o n  as a m a g i s t r a t e  was v o i d  b e c a u s e  n o  p r e - t e r m i n a t i o n

h e a r i n g  w a s  held, a n d  r e q u e s t i n g  this C o urt to o r d e r  the

d e f e n d a n t s  to h o l d  su c h  a hearing. H o l l o w a y  c l a i m s  that h e  is

e n t i t l e d  to a p r e - t e r m i n a t i o n  h e a r i n g  u n d e r  the due process

c l a u s e s  of the s t a t e  a n d  federal c o n s t i t u t i o n s .

Th e  e f f e c t  of  the r e l i e f  r e q u e s t e d  w o u l d  be to

r e i n s t a t e  H o l l o w a y  as a m a g i s t r a t e  a n d  to a w a r d  h i m  b a c k  pay

f r o m  A u g u s t  1977 to the present. H o l l o w a y  is n o t  e n t i t l e d  to

s u m m a r y  j u d g m e n t  as a m a t t e r  of law. F o r  the r e a s o n s  m o r e  fully

s t a t e d  below, h i s  m o t i o n  for p a r t i a l  s u m m a r y  j u d g m e n t  s h o u l d  be

d e n i e d  and d e f e n d a n t s '  c r o s s - m o t i o n  for s u m m a r y  j u d g m e n t  should

b e  g r a n t e d .

F A C T U A L  B A C K G R O U N D

O n  J a n u a r y  31, 1977, J a m e s  H o l l o w a y  w a s  a p p o i n t e d

m a g i s t r a t e  of the T h i r d  J u d i c i a l  D i s t r i c t ,  in D i l l i n g h a m ,

A l a s k a ,  b y  p r e s i d i n g  J u d g e  R a l p h  E. M o o d y .  T h e  s t a t u t e  w h i c h

a u t h o r i z e d  this a p p o i n t m e n t  is AS 2 2 . 1 5 . 1 7 0 ( c) w h i c h  reads:

T h e  p r e s i d i n g  j u d g e  of t h e  s u p e r i o r  c ourt in e a c h  
j u d i c i a l  d i s t r i c t  shall a p p o i n t  the m a g i s t r a t e s  
for the j u d i c i a l  district. E a c h  m a g i s t r a t e  s e r v e s 
at the p l e a s u r e  of the p r e s i d i n g  j u d g e  or the 
s u p e r i o r  c o u r t  in the j u d i c i a l  d i s t r i c t  for w h i c h  
app o i n t e d .
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( E m p h a s i s  s u p p l i e d ) .

In A u g u s t  of 1977, a c t i n g  P r e s i d i n g  J u d g e  B u c k a l e w  and 

T r i a l  C o u r t  A d m i n i s t r a t o r  J a mes E. A r n o l d  h a d  c o n v e r s a t i o n s  w i t h  

U o l l o w a v  c o n c e r n i n g  his u s e  of m a r i j u a n a .  \l H o l l o w a y  a d m i t t e d

to t h e m  th a t  d u r i n g  the co u r s e  of his s e r v i c e  as m a g i s t r a t e  he

7
u s e d  m a r i j u a n a .  _/ On  A u g u s t  22, 1977, J u d c e  B u c k a l e w  i s s u e d  an 

o r d e r  r e m o v i n g  U o l l o w a v  fr o m  the D i l l i n g h a m  m a g i s t r a t e  post. 

J u d g e  Moody l a t e r  a p p r o v e  this t e r m i n a t i o n  action.

T h e  o r d e r  t e r m i n a t i n g  H o l l o w a y ' s  a p p o i n t m e n t ,  like the 

o r d e r  a p p o i n t i n g  H o l l o w a y  to the m a g i s t r a t e  post, w a s  b a s e d  u p o n  

AS 2 2 . 1 5 . 1 7 0 ( c ) .

O n  S e p t e m b e r  23, 1977, H o l l o w a y  f iled a P e t i t i o n  for 

R e v i e w  in the M a t u r e  of P r o h i b i t i o n  in the S u p r e m e  C ourt of the 

S t a t e  of A l a s k a  c h a l l e n g i n g  the a u t h o r i t y  of defeiidants Judges 

B u c k a l e w  and M o o a v  to t e r m i n a t e  h i m  as a m a g i s t r a t e .  On 

M o v e m b e r  3, 1977, the c ourt g r a n t e d  the defendants' m o t i o n  for 

r e m a n d  a n d  r e m a n d e d  the case to the s u p e r i o r  c o urt for 

c o n s i d e r a t i o n .

H o l l o w a y  c h a l l e n g e d  the t e r m i n a t i o n  o r d e r  on two 

d i s t i n c t  g rounds. First, H o l l o w a y  c l a i m e d  that A S  2 2 . 1 5 . 1 7 0 ( c ) ,  

the. s t a t u t e  u n d e r  w h i c h  he  w a s  t e r m i n a t e d ,  v i o l a t e d  the 

p r o v i s i o n s  of  a r t i c l e  I V  of the A l a s k a  C o n s t i t u t i o n  g o v e r n i n g  

a p p o i n t m e n t  a n d  r e m o v a l  of judges. Second, in the a l t e r n a t i v e ,  

H o l l o w a y  c l a i m e d  th a t  ev e n  if the p r e s i d i n g  j u d g e  o f  the 

s u p e r i o r  c o u r t  h a d  the c o n s t i t u t i o n a l  p o w e r  to a p p o i n t  and 

r e m o v e  a m a g i s t r a t e  at his p l e a s u r e ,  H o l l o w a y ' s  t e r m i n a t i o n  w a s  

n o n e t h e l e s s  i n v a l i d  for f a i l u r e  to g i v e  h i m  a p r e - t e r m i n a t i o n

_1/ D e f e n d a n t s '  R e q u e s t  for A d m i s s i o n  Mo. 7 and P l a i n t i f f ' s  
R e s p o n s e  thereto, a t t a c h e d  as E x h i b i t s  A  & B r e s p e c t i v e l y ;  
P l a i n t i f f ' s  A f f i d a v i t  i n  Supp o r t  of his M o t i o n  for S u m m a r y  
J u d g m e n t  f i l e d  on  A p r i l  26, 1982 (Affidavit) at *,[ 8. That
m o t i o n  w a s  s u b s e q u e n t l y  w i t h d r a w n ,  n.4 i n f r a , b u t  the a f f i d a v i t  
r e m a i n s  on record.

2/ Id., Mo. 14; H o l l o w a y  A f f i d a v i t  at *1 8.
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hear ing . _ / Based on these two grounds, Holloway sought r e l i e r  
in  the form of re in s ta temen t with back pay.

On November 28, 1977, the defendants served H o l lo w a y  

with a reques t  fo r admissions, a t tached  as Exhib it A. 
Holloway's response admitted th a t  he "d id not s p e c i f i c a l l y  
reques t  a hear ing p r io r  to the issuance of the order which 
term inated Ih is l  appointment. . . See Response Ho. 8,
a t tached  as Exhib i t  B.

Holloway moved fo r summary judgment on the sole ground 
t h a t  AS 22.15.170(c), the s t a t u to r y  au tho r i ty  fo r  the p re s id ing  
judge to remove a m ag is t r a te ,  v i o l a t e d  a r t i c l e  IV of the 
C ons t i tu t ion  of the S ta te  of Alaska.

The Superior Court granted summary judgment in favor 
of Holloway. On appea l , the Alaska Supreme Court reversed . 
Buckalew v. Hollowav, 604 ?.2d 240 (Alaska 1979).

The Supreme Court held th a t  although a mag is t ra te  i s  a 
judge w i th in  the meaning of a r t i c l e  IV, se c t io n  4 of the s t a t e  
c o n s t i t u t i o n ,  a m ag is t ra te ,  un l ike  o ther judges, serves fo r  no 
f ixed  term. 604 P. 2d a t  243-44. The f a c t  th a t  mag is t ra te s  
serve a t  the p leasu re  of the p re s id ing  judge, r a th e r  than fo r  a 
term f ixed in time, n e i t h e r  v i o l a t e s  the es tab l ishment of an 
independent ju d i c i a r y  nor impugnes the adm in is t ra t ion  of 
j u s t i c e :

The l e g i s l a t u r e ' s  i n t e n t  in c r e a t in g  the o f f i c e  of 
m ag is t ra te  was " to  meet the immediate requirements 
of j u s t i c e  in the l e s s  popula ted areas of the 
s t a t e " .  . . .Mag is t ra tes  normally serve in
communities in which no supe r io r  or d i s t r i c t  cour t 
judges s i t  peri s n e n t l y , making day to day 
superv is ion  impossib le . I t  i s  apparent t h a t  the 
broad power ves ted in  the p re s id ing  super io r  court 
judge to dismiss m ag is t r a te s  i s  intended to 
provide an unencumbered means of ciuicklv remedying 
anv s i t u a t i o n  in which j u d i c i a l  u n r i tn e s s  i s

3

3/ On November 28, 1977, the defendants served Hollowav 
with a reques t  fo r  admissions, a t tached  as Exhib i t A".
Holloway's response admitted t h a t  he "d id nor s p e c i f i c a l l y
reques t  a hear ing p r io r  to the issuance of the order which
term inated [h is l  appointment. . . ." See Response Ho. 8,
a t tached  as Exhib i t B.

-3-
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impairing the adm in is t r a t io n  of j u s t i c e  in r u r a l  
A laska .

604 ?. 2d a t  .145 ( foo tno tes  omitted) (emphasis supp l ied ) .
The Court s p e c i f i c a l l y  rese rved judgment upon the

claim which i s  now presented by p l a i n t i f f ' s  motion for p a r t i a l
s umnar y j udement:

A ll o the r  aue s t io n s ,  such as whether Holloway's 
summary d ism issa l comports with due process , were 
express ly  held in -abeyance by the p a r t i e s  a t  the 
t r i a l  l e v e l ,  and we in t im a te  no view on the mer i ts  
of claims not ye t  l i t i g a t e d .

604 P .2d a t  241 n . l .
On June 20, 1983, some th ree  and one -ha l f  years a f t e r

the Supreme Court rendered i t s  dec i s ion ,  Holloway moved fo r
p a r t i a l  summary judgment seeking re in s ta temen t on the ground
th a t  h i s  d ism issa l  did not comport with procedura l due 

4 ,p rocess . _/
Holloway claims th a t  h i s  "proper ty" i n t e r e s t  in h i s  

continued employment as a m ag is t r a te ,  along with h is  " l i b e r t y "  
i n t e r e s t  in  h i s  r e p u ta t io n ,  r equ i red  a te rm ina t ion  hear ing to be 
held p r io r  to h i s  d ism issa l .  Holloway then argues t h a t  h i s  
d ism issa l  w ithout a hear ing e n t i t l e s  him to r e - i n s t a t em en t . He 
is  wrong on both a s s e r t i o n s .

I .  SUMMARY JUDGMENT IS PRECLUDED BY 
THE EXISTENCE OF GENUINE ISSUES OF MATERIAL FACT.

This no t ion  i s  supported by an a f f i d a v i t  from
Hollowav, a p e t i t i o n  a l l eg ed ly  signed by r e s id en t s  of the
B r i s t o l  Bay Recording D i s t r i c t ,  and an a f f i d a v i t  of p ub l i c a t io n
of a newspaper a r t i c l e  r e l a t i n g  to Holloway's d ism issa l .  "* /

Taken as a whole, the motion and support ing documentation f a i l

4J  Holloway i n i t i a l l y  moved fo r  a summary judgment on 
Apri l  26, 1982, but withdrew t h i s  motion a f t e r  defendants '  f i l e d  
t h e i r  oppos i t ion .

5_/ These documents were p a r t  of Holloway's e a r l i e r  summary 
judgment motion, supra n .4 ,  and have been adopted by re fe rence  
in Hollowav' s i n s t a n t  motion.
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to s a t i s f y  the s tandard for summary judgment which i s
a r t i c u l a t e d  in Alaska Rule of C iv i l  Procedure 56(c) . Summary 
judgment may not be granted in t h i s  case because there  a re
genuine is sues  of m a te r ia l  f a c t ,  and the moving pa r ty  i s  not 
e n t i t l e d  to judgment as a mat te r  of lav;. Alvev v. Pioneer 
O i l f i e l d  Serv ices , I n c . , 643 P .2d 559 (Alaska 1982); S ta te  v. 
J enn ing s , 555 P. 2d 248 (Alaska 1 976); H lz in sk i v. Golden Valiev 
E lec t r ic  Assoc ia t ion , I n c . , 509 P .2d 280 (Alaska 1973); Braund, 
Inc. v. White, 486 P .2d 50 (Alaska 1971).

The burden of showing the absence of genuine i s sues  of 
f a c t  i s  square ly upon the p a r t y  moving fo r  summary judgment, 
Ransom v. Hanar, 362 P .2d (Alaska 1961). In fe rences of f a c t  
w i l l  be drawn in favor of the p a r ty  opposing the motion. Alvev 
v. Pioneer O i l f i o ld  Serv ices ,  I n c . , s u p ra .

In t h i s  case , th e re  a re seve ra l  genuine i s sues  of
m a te r ia l  f a c t  which preclude the en t ry  of summary judgment. 
F i r s t ,  Holloway has admitted th a t  he did not reques t  a hear ing  
p r i o r  to the issuance of the o rder ' Th ich term inated h i s  
appointment. This r a i s e s  the m a te r ia l  i s sue  of whether
Holloway waived any r i g h t  which he may have had to a hea r ing . 
Holloway has the burden of e s t a b l i s h in g  t h a t  no waiver was 
tendered . Ransom v. Hanar, s up ra . His f a i l u r e  to do so
requ i re s  t h i s  court to i n f e r  th a t  a waiver was made. Alvev v . 
Pioneer O i l f i e l d  Serv ices , I n c . , sup ra .

Second, Holloway's motion i s  p red ic a ted  upon the cla im 
th a t  h i s  d ism issa l has damaged h i s  good name, h is  r e p u ta t io n  and 
h is  fu tu re  employment o p po r tu n i t i e s .  However, Holloway has 
merely a l l eged  t h i s  damage, he has not supported h is  claim by

6/ See Defendants ' Statement of Genuine Issues of M a te r i a l
F a c t .

7/ H. 3, sup ra . Admissions may be used in support of and 
in oppos i t ion  to a motion fo r  summary iudement. Paulzer v. 
Serv-U-Meat Co. , 419 P . 2d 201 (Alaska .1966'). '
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anv f a c t s .  Holloway's a f f i d a v i t  does not even begin to meet the 
bare requirements fo r e s t a b l i s h in g  these m a te r ia l  f a c t s .

For in s tance ,  he makes no re p re s en ta t io n  concerning 
h i s  e f f o r t s ,  much le s s  h i s  i n a b i l i t y ,  to ob ta in  employment a f t e r  
the d ism issa l .  In h i s  a f f i d a v i t ,  he makes only the conclusorv 
s ta tement th a t  h i s  r e p u ta t io n  and good name have been impugned. 
These unsupported sta tements are c l e a r l y  i n s u f f i c i e n t  fo r  
purposes of summary judgment. Ault v. Alaska S ta te  Mortgage
Assoc ia t ion ,  387 P . 2d 698 (Alaska 1964).

Holloway, in e f f e c t , asks t h i s  Court to cake j u d i c i a l
n o t ic e of the a l leged  damage to h i s  name and r epu ta t ion and
fu tu re employment. However, th i s i s  p r e c i s e ly the s o r t of
" f a c t " of which a court w i l l not take j u d i c i a l n o t i c e . See
Alaska Rule of Evidence 201. As the commentary to Rule 201
in d i c a t e s ,  j u d i c i a l  no t i c e  should not extend to fa c t s  "normally
decided by the t r i e r  of f a c t  a f t e r  being proved." There i s
ample reason fo r  r e fu s ing  j u d i c i a l  no t i c e  fo r  such f a c t s :

As P ro fesso r  Davis says: The reason we use
t r i a l - t v p e  procedure , I "think, i s  th a t  we make the 
p r a c t i c a l  judgment, on the b a s i s  of experience, 
th a t  tak ing evidence, sub jec t  to cross-examination 
and r e b u t t a l ,  i s  the b e s t  way to re so lve
con trove rs ie s  invo lv ing d ispu te s  of ad jud ica t iv e  
f a c t s ,  t h a t  i s ,  f a c t s  p e r t a in in g  to the p a r t i e s .
The reason we requ i re  a determinat ion on the 
record  i s  t h a t  we th ink  f a i r  procedure in  
re so lv ing  d ispu tes  of ad ju d ic a t iv e  f a c t s  c a l l s  fo r  
g iv ing each pa r ty  a chance to meet in the
app rop r ia te  fash ion the f a c t s  t h a t  come to the 
t r i b u n a l ' s  a t t e n t i o n ,  and the app rop r ia te  fash ion 
for meeting d ispu ted  a d ju d ic a t iv e  f a c t s  inc ludes 
r e b u t t a l  evidence, c ross-exam ina t ion , u sua l ly  
con f ron ta t ion ,  and argument ( e i t h e r  o ra l  or 
w r i t t e n  or both) . The key to a f a i r  t r i a l  i s
opportun i ty  to use the ano rop r ia te  weapons 
( r e b u t t a l  evidence, cross-examinat ion and 
argument) to meet adverse m a te r i a l s  th a t  come to 
the t r i b u n a l ' s  a t t e n t i o n .  "A System of J u d i c i a l  
Notice Based on Fa irness  and Convenience", in
Perspec t ives of Law 69 a t  93 (1964).
Rule 201 i s  based on the b e l i e f  t h a t  wherever a 
lav/making a u th o r i ty  cond i t ions  the a p p l i c a b i l i  tv 
of a law on the proof of f a c t s ,  these 
cons ide ra t ions  c a l l  fo r  d ispens ing with 
t r a d i t i o n a l  methods of proof only in c le a r  cases 
rega rd le s s  of what lab e l  i s  a t tached  to the f a c t s .  
Compare P ro fessor Davis ' conclusion th a t  j u d i c i a l  
no t ice  should be a mat te r  of convenience, sub jec t
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to the requirements of o roccdura l f a i r n e s s .  I d .
94 .

Evidence Rules Connentarv a t  38-39. The ques t ion  of whether 
Holloway su f fe red  any damage or stigma to h i s  name or r e p u ta t io n  
i s  one which can only be decided by a t r i a l - t y p e  hear ing .

In ad d i t io n ,  the defendants have s p e c i f i c a l l y  denied 
in t h e i r  answer to Hollowav1s complaint t h a t  h i s  te rm ina t ion  was 
ordered w ithout a f fo rd ing  him a r i g h t  to an ev iden t ia ry  hear ing . 
Sec Complaint a t  CJ 5 and Answer. The a l l e g a t i o n s  in  the 
complaint have been put a t  i s su e  by the defendants '  answer, and 
they a re s t i l l  a t  i s su e .  They cannot be reso lved by j u d i c i a l  
n o t i c e  or by p l a i n t i f f ' s  a f f i d a v i t .

To summarize, th e re  a re genuine is sues  of m a te r ia l  
f a c t  which remain to be reso lved  p r i o r  to any g ran t of summary 
judgment on these i s s u e s .  For these reasons alone, the motion 
fo r  summary judgment should be denied.

Assuming arguendo t h a t  t h i s  Court f inds no genuine 
i s sue s  of m a te r i a l  f a c t  to e x i s t ,  p l a i n t i f f  i s  s t i l l  not
e n t i t l e d  to summary judgment as a mat te r  of lav/.

I I .  A PUBLIC OFFICIAL WHO HOLDS HIS OFFICE 
"AT THE PLEASURE OF" HIS SUPERIOR DOES HOT HAVE 
A "PROPERTY IUTEREST" IH COUTIHUED EMPLOYMENT 

AND IS UCT ENTITLED TO A HEARING PRIOR TO DISMISSAL
Holloway claims th a t  h i s  d ism issa l  was void fo r

f a i l u r e  to provide him with a p re - te rm in a t ion  hear ing . The 
fundamental flaw in th i s  argument i s  t h a t  p rocedura l due process 
p ro te c t io n  becomes due only when th e re  i s  a "p roper ty  i n t e r e s t "  
in  continued employment. Absent such an i n t e r e s t ,  th e re  i s  no 
en t i t l em en t  to p rocedura l due process p r i o r  to d ism issa l .

As i s  more f u l l y  exp la ined below, procedura l due 
process i s  important no t fo r  i t s e l f  but only as a means to
p r o t e c t  r i g h t s  which r i s e  to a c e r t a i n  va lue .  I f  th e re  i s  no
s u f f i c i e n t l y  va luab le  r i g h t  a t  s tak e ,  the procedures , by 
themselves, have no va lue . Procedural due p rocess ,  un l ike  
Beauty, i s  not i t s  own excuse fo r  being .
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Defendants do not d isag ree  with the p ropos i t ion  th a t  
an in d iv idu a l  has an "p rope r ty  i n t e r e s t "  in h is  job which i s  
p ro te c ted  by due process i f  he has a " l e g i t im a te  expec ta t ion" of 
continued employment. Board of Regents v. Roth , 408 U.S. 564 
(1972); Perrv v. Sindermann, 408 U.S. 593 (1972). However, a 
mere u n i l a t e r a l  a n t i c i p a t i o n  of continued employment, not 
guaranteed by s t a t u t e  or c o n t r a c t ,  does not confer a "p roper ty  
i n t e r e s t "  which w i l l  be p ro te c ted  by due process . Bishop v. 
Wood, 425 U.S. 341, 344-45 (1976).

Roth e s ta b l i s h ed  th a t  government employment i s  
"proper ty" p ro te c ted  by due process only i f  the r e c ip i e n t  has a 
l e g i t im a te  expec ta t ion ,  grounded in s t a t e  lav;, th a t  h is  job w i l l  
con t inue . Perrv held th a t  when such a " l e g i t im a te  expec ta t ion" 
e x i s t s ,  the cour ts  w i l l  determine the need fo r  and su f f ic i en cy  
of p rocedura l p ro te c t io n s  which a t t a c h  to t h a t  expec ta t ion .

Roth was an untenured teache r  a t  a s t a t e  u n iv e r s i t y .  
S ta te  law provided th a t  untenured teache rs  who had not been 
h i r e d  fo r four continuous years were on orcbat ionary s t a t u s .  
When Ro th 's  one year teaching con t r a c t  was not renewed he sued, 
cla iming he had a due process r i g h t  to a hear ing  before the 
non-renewal dec is ion was made. The Supreme Court held th a t  h i s  
p roba t iona ry  s t a t u s ,  as a mat te r  of s t a t e  law, did not confer a 
fou r te en th  amendment "p roper ty  i n t e r e s t "  in h i s  job . Therefore , 
no p re - te rm in a t ion  hear ing was r equ i r e d  by due process . 408 
U.S. a t  577-78.

Perry was a lso  an untenured s t a t e  u n iv e r s i t y  tea che r  
whose co n t r a c t  was not renewed. However, Perry , un l ik e  Roth, 
was e n t i t l e d  by s t a t e  law to con t inu ing employment by a de fa c to  
tenure process . The Supreme Court held t h a t  Perry would be 
e n t i t l e d  to a hear ing on h i s  nonrenewal only i f  sub s tan t iv e  
s t a t e  law gave him "a c o n t r a c tu a l  or o the r  claim to job tenu re " .  
408 U.S. a t  602 n .7 .

By c o n t r a s t ,  B ishop 's  employment as a policeman was 
te rm inated without a hear ing to determine the su f f ic i en cy  of the

- 8 -



r r
charges aga in s t  him. Although Bishop was c l a s s i f i e d  as a
permanent employee, the Suprene Court r e j e c t e d  h is  c l a i n  of
en t i t l em en t  to a p re - te rm in a t ion  hear ing because s t a t e  law
requ i red  an a c tu a l  guarantee of continued employment, e i t h e r  by
v i r t u e  of s t a t u t e  or co n t r a c t ,  in o rder to c re a te  an enforceab le
expec ta t ion  of continued employment. 426 U.S. a t  345.

From these seminal cases and t h e i r  proaeny emerge the
p r in c ip l e  embraced by the Alaska Supreme Court th a t :

A person who i s  employed ' a t  the p le a s u r e 1 of h is  
employer has no 'p ro p e r ty '  i n t e r e s t  in continued 
employment th a t  i s  Drotected by due process . 
Bishoo v. Wood, 426 U.S. 341, 345 n .8 .  96 S.Ct. 
W 4 Y  2078 n .8 ,  48 L.Ed.2d 684, 690 n.8 (1976); 
A rne t t  v. Kennedy, 416 U.S. 134, 167 n .2 ,  94 S.Ct.
I Z 3 T , 1650 n .2 ,  40 7,.Ed .2d 15, 40 n .2 ,  reh .
denied, 417 U.S. 977, 94 S.Ct. 3187, 41 L.EdTTcI
1148 T1974) (Powell J . , concurr ing ) .

Breeden v. City of Nome, 628 P . 2d 924, 926 (Alaska 1981).
Breeden i s  on a l l  fours with t h i s  case and supplies the
c o n t r o l l i n g  ru le  of law.

Breeden was the c i t y  manager of Come. The s t a t u t e
governing h i s  term of o f f i c e  provided th a t  " sub jec t  to the
con t r a c t  of employment, the manager holds o f f i c e  a t  the p lea su re
of the assembly or counc i l . "  His con t ra c t  s t a t e d  th a t  Breeden 's
employment could be te rm inated upon 30 days w r i t t e n  n o t i c e  by
e i t h e r  part]^. Breeden had res igned  on Apri l  14, 1978, a f t e r
some f in a n c i a l  d ispu tes  with the c i t y  counc i l .  His r e s ig n a t io n
was to become e f f e c t i v e  in 30 days. Ijd. a t  925-26.

On Apri l  16, 1978, the c i t y  counci l f i r e d  Breeden,
e f f e c t i v e  immediately. When the c i t y  sued to recover c e r t a i n
funds appropr ia ted by Breeden, he counter-c la imed th a t  he had
been denied due process because he was f i r e d  without proper
n o t i c e  and a hear ing .

The SuDreme Court he ld  th a t  s ince Breeden served a t
the p lea su re  of h i s  su p e r io r s ,  he had no "proper ty  i n t e r e s t "
which was p ro te c ted  by due p rocess .  The only "p roper ty"
i n t e r e s t  which the Court found was th a t  which was c rea ted  bv

- 9 -
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Breeden 's employment c o n t r a c t .  U ithout th a t  c o n t r a c t ,  Breecen 
was e n t i t l e d  to no due process p ro te c t io n s  a t  a l l .  Id_. a t  926.

Hollowav served a t  the p lea su re  of the p re s id ing  
ju dg e . Unlike Breeden, ho had no employment co n t r a c t ,  and he 
had no "o rooer ty  i n t e r e s t "  in h i s  job . Holloway took h i s  sea t  
as m ag is t ra te  with no s t a t u t o r y  requirement th a t  he be e n t i t l e d  
or perm it ted  to keep i t  fo r  as long as a s ing le  dav. Compare 
Delahev v. S t a t e , 476 P .2d 90S, 911 (Alaska 1970  ̂ with Hichols
v_. Ec k e r t , 504 P .2d 359 (Alaska 1973), and. Board of Regents v.
Roth, 408 U.S. 564, 577 (1972). The Alaska Supreme Court has 
a l ready found th a t  Holloway had no "p roper ty" i n t e r e s t  in  h is  
job by v i r t u e  of the f a c t  t h a t  he served a t  " the p leasu re  of" 
the p re s id ing  judge. Buckalew v. Hollowav, sup ra , 604 P. 2d
244-45. See a lso  Malone v. I leek ins , 658 P .2d 351, 353 n.13 
(Alaska 1982) (Speaker of the House who served ' a t  the p lea su re  
of the body' has no proper ty  i n t e r e s t  p ro te c ted  by due process 
in the o f f i c e ) .

The ru le  of Breeder, supra , i s  the un iv e r sa l  r u l e .  I f  
one 's  p o s i t i o n  i s  held " a t  the w i l l  and p leasu re  of" one 's  
employer, and s t a t e  law g ran ts  no independent r i g h t  to continued 
employment, d ism issa l  i s  not a dep r iv a t ion  of a "proper ty" 
i n t e r e s t  and the re  i s  no r i g h t  to a p re - te rm in a t ion  hear ing . 
Bishop v. Uoori, s u n ra , 426 U.S. a t  345-46. See a lso  Guv v . 
Mohave Countv, 683 ?.2d 1?.87, 1290 (9 th Cir . 1982) (deputy
s h e r i f f s  who served a t  the p lea su re  of t.heir appoin t ing o f f i c e r  
had not acquired a p roper ty  i n t e r e s t  in  t h e i r  jobs and thus were 
not e n t i t l e d  to a te rm ina t ion  hear ing  p r io r  to t h e i r  d i s c h a rg e ) ; 
Enonoto v. Brown, 172 Cal. Rep. 778, 780 (Cal. App. 1981)
(P i r e c to r  of Correc t ions who serves a t  the p lea su re  of the 
Governor i s  not e n t i t l e d  to a p re - te rm in a t ion  h e a r i n g ) ; Bogacki 
v. Board of Supe rv iso rs , 489 P .2d 537, 544 (Cal. 1971) (Build ing 
in spec to r  who servos a t  the p lea su re  of the County Board of 
Supervisors may be dismissed w ithout a p re - te rm in a t ion  h e a r i n g ) .
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Holloway attempts to rep e l  the ap p l i c a t i o n  to him of 

t h i s  unciebatable p r in c i p l e  by arguing th a t  AS 22.15.170(c) 
i t s e l f  c re a te s  a l e g i t im a te  expec ta t ion  of continued employment. 
Holloway Memorandum a t  6-7. S p e c i f i c a l l y ,  Holloway claims t h a t  
he has a "p roper ty  i n t e r e s t "  which der ives from " the i n t e r e s t  in 
n ro te c t in g  an independent j u d i c i a r y  from abusive removal." I d . 
a t  7.

In the f i r s t  Dlacc, Holloway has f a i l e d  to e s t a b l i s h  
by any f a c t s  o f fe red  to t h i s  cour t t h a t  h i s  removal was 
"abus ive" . Holloway's removal r e s u l t e d  from h is  own admission, 
in response to ques t ions from Judge Buckalew, th a t  he smoked 
mari juana . Supra a t  2. Use of mari juana c o n s t i t u t e s  a f e d e ra l  
c r im ina l o ffense  under 21 U.S.C. § 844(a). Use of mari juana i s ,  
th e r e fo r e ,  a v io l a t i o n  of Canon 2 of the Code of J u d i c i a l  
Conduct which s t a t e  in p e r t i n e n t  p a r t :  "A judge should r e sp e c t  
ana comply w ith  the law. . . ." The Code of J u d i c i a l  Conduct 
i s .  of course , app l icab le  to m ag i s t r a t e s .  See Par t  I I ,  ’J 1 of 
the Code of J u d i c i a l  Conduct.

I f  conduct which i s  no t a c r im ina l o ffense i s  
s u f f i c i e n t  to warran t removal of a s t a t e  cour t  judge , l lapoli tano 
v. Hard , 317 F.Supp. 83 (H.D. 111.1970), a f f ' d .  , 457 F.2d 279 
(7 t t  C i r . ) ,  c e r t . d en ied , 409 U.S. 1037 (1972), reh . d en ied , 410 
U.S. 947 (1973), removal fo r  conduct which is  ̂ a c r im inal o ffense  
i s  c l e a r l y  not abusive.

Holloway seems to imply th a t  h i s  r i g h t  to hold o f f i c e
somehow der ives d i r e c t l y  from the due process c lause of the
United S ta te s  C on s t i tu t io n .  However, i t  i s  c le a r  t h a t  th a t
venerab le document does not guarantee him a r i g h t  or p r i v i l e g e
to r e t a i n  s t a t e  j u d i c i a l  o f f i c e .  Snowden v. Hushes, 321 U.S. 1 

\

(1944); Gruenberg v. Kavanauph, 413 F.Supp. 1132, 1135 (E.D.
Mich. 1976); Peterson v. Knutson, 367 F.Supp. 515, 517 (P. Minn. 
1973): l lapoli tano v. Ward, su n ra . His r i g h t  to hold o f f i c e
der ives from the same s t a t u t e  which provides th a t  he can be 
removed a t  the p leasu re  of the p re s id ing  judge. (There, as nere ,
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removal followed upon Holloway's admission of conduce which 
c o n s t i t u t e s  a f e d e r a l  c r im ina l o f fen se ,  t h a t  removal can in  no 
wav be ch a ra c te r iz ed  as "abus ive" .

Second, Holloway's claim th a t  removal in t h i s  case 
th r e a te n s  j u d i c i a l  independence was square ly r e j e c t e d  by the 
Alaska Supreme Court in P.uckalew v. Hollowav, sunra 604 P . 2d a t  
246:

For a m ag is t r a te  to serve ' a t  the p leasu re  o f '  
the p re s id ing  supe r io r  cour t  judge does not in n a i r  
the independence of the m ag is t r a te  to ad jud ica te  
cases im p a r t i a l l y .  The in f luence of the p re s id ing  
judge simply cannot be equated w ith the undue 
in f luence  p o t e n t i a l  in  v o te r  outrage or execu t ive 
patronage. The l a t t e r  may a f f e c t  the outcome of 
p a r t i c u l a r  cases in con traven t ion  of the d i c t a t e s  
of the law, merely as a r e s u l t  of psycholog ica l 
p re ssu re ;  the p re ssu re  th a t  inheres in serv ing a t  
the p lea su re  of the p re s id ing  judge, by promoting 
competency, tends to ensure p re c i s e ly  the opposi te  
r e s u l t , namely, t h a t  ad jud ica t io n  w i l l  £e In 
conrormity with the law.

(emphases added"). The lo g i c a l  ex tens ion of Hollowav's argument
would be to i n v a l i d a t e  the Alaska system of r e t e n t io n  e le c t io n s
fo r  judges : i f  a judge has a "p roper ty  r i g h t "  which stems from
ju d i c i a l  independence, then judges could never be removed from
o f f i c e  w ithout a p re - te rm in a t ion  hea r ing . This i s  c l e a r l y  not
the law in Alaska. Contrary to what Holloway s t a t e s ,
"d iscon ten tec  l i t i g a n t s  unhappy with the judge 's  o f f i c i a l
ac t ion s"  can e f f e c t  removal, and they o f ten  do by the power of
the b a l l o t .

Even i f  th e re  were no r e t e n t io n  e le c t io n  scheme, 
Holloway's nebulous claim of a "p rope r ty  i n t e r e s t "  stemming from 
the no t ion  of j u d i c i a l  independence has no v a l i d i t y .  In K a la r i s  
v. Donovan, 697 F.2d 376 (D.C. C ir .  1983), members of the United 
S ta te s  Department of Labor Review Board, which performed the 
same j u d i c i a l  func t ions  exe rc ised  by the United S ta te s  D i s t r i c t  
Courts p r io r  to 1972, and who served a t  the p leasu re  of the 
Sec re ta ry  of Labor, sued when they were removed from o f f i c e  
without a p re - te rm ina t ion  hea r ing .  They claimed, i n t e r  a l i a ,  
t h a t  removal a t  w i l l  and w ithou t a hear ing in h ib i t e d  t h e i r
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j u d i c i a l  independence in ad ju d ic a t in g  p r iv a t e  d i spu te s .  The 
Court of Appeals fo r  the D i s t r i c t  of Columbia found t h a t  the re  
was no c o n s t i t u t i o n a l  underpinning to support t h e i r  argument. 
697 F.2d a t  A00-401 and n .102 . Holloway1 s s i t u a t i o n  i s  
undistiv.,, l ishable from th a t  p resen ted  in  K a l a r i s , and the 
r e s o lu t io n  of h i s  claim here should be d i c t a t e d  by the r e s u l t  
t h e r e .

For the reasons s t a t e d  above, Holloway had no 
"p roper ty  i n t e r e s t "  in h is  job as m ag is t r a te .  His p rocedura l 
argument th a t  he was e n t i t l e d  to a p re - te rm in a t ion  hear ing  
stands or f a l l s  w ith the sub s tan t iv e  argument th a t  he had 
"p roper ty  r i g h t "  to continued employment. Since no "p roper ty  
r i g h t "  e x i s t s  in t h i s  case , no p re - te rm in a t ion  hear ing  was 
requ i red .

I I I .  HOLLO1 JAY UAS HOT ENTITLED 
TO A PRE-TERMINATION HEARING 

TO PROTECT HIS "LIBERTY INTEREST".
Holloway claims th a t  h i s  " d ism is sa l ,  in and of i t s e l f ,

r e s u l t e d  in damages to h is  r e p u ta t io n  and o ppo r tu n i t i e s  fo r  
re-employment." Holloway Memorandum a t  13. He then argues t h a t
he was e n t i t l e d  to a hearing p r io r  to h i s  d ism issa l  to determine
whether or not the charges ag a in s t  him were t ru e .  Id . This
argument s u f f e r s  from two g la r ing  e r r o r s .

F i r s t ,  Holloway has o f fe red  no f a c t u a l  support fo r  h is  
c1 aim of damages to h is  r e p u ta t io n  and oppo r tun i ty  fo r
re-employment. See , sunra a t  6-7. Second, and more
impor tan t ly ,  i t  ignores the f a c t  th a t  Holloway admitted t h a t  he 
was using mari juana. VJhat purpose would be served by prov id ing 
a hear ing under these  circumstances? In any event , Holloway i s  
not e n t i t l e d  to a p re - te rm in a t ion  hear ing  on the i s su e  of h i s  
a l l eged  dep r iva t ion  of a " l i b e r t y  i n t e r e s t " .

Holloway e s s e n t i a l l y  argues th a t  h i s  d ism issa l
deprived him of a " l i b e r t y "  i n t e r e s t  in  h is  good name and
r e p u ta t io n ,  and th a t  without a p re - te rm in a t io n  hea r ing ,  the

-13-
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d ism issa l  i s  a n u l l i t y .  This claim i s  on a l l  fours with t h a t  
a s s e r t e d ,  and r e j e c t e d ,  in Arnett v. Kennedy, 416 U.S. 134 
(1974).

Kennedy was a c i v i l  s e rv ice  employee who was removed
from o f f i c e  a f t e r  charging t h a t  h i s  immediate superv iso r had
t r i e d  to b r ib e  another to make f a l s e  s ta tements aga in s t  Kennedy.
Kennedy claimed, i n t e r  a l i a , th a t  s ince the charges aga in s t  him
a f f e c te d  h i s  good name and r e p u ta t io n ,  he was e n t i t l e d  to a
p re - te rm in a t ion  hear ing . In o the r  words, Kennedy argued t h a t  a
hea r ing  was requ ired  before he could be deprived of h i s
" l i b e r t y "  i n t e r e s t  in  h is  good name.

Relying upon i t s  e a r l i e r  dec is ion  in Board of Regents
v. Roth , supra (1972) , the United S ta te s  Supreme Court
d isag reed . The cour t held t h a t  a p re - te rm ina t ion  hear ing was
not necessa ry  to p ro te c t  one 's  " l i b e r t y "  i n t e r e s t .

That l i b e r t v  i s  no t offended bv d ism issa l  from
emplo’ i t s e l f ,  bu t in s te ad  by d ism issa l based
unon jupported charge which could wrongfully
in iu t  ; i.ne: r e pu ta t io n  of an employee. Since the 
purpose of the hear ing in  such a case i s  to 
provide the person 'an oppor tun i ty  to c le a r  h i s  
name,' a hea r ing  afforded by adm in is t r a t iv e  appeal 
procedures a f t e r  the a c tu a l  d ism issa l i s  a 
s u f f i c i e n t  compliance with the requirements of the 
Due Process Clause.

(Emphases supp l ie d ) .  416 U.S. a t  157. The United S ta te s
Supreme Court has never r e t r e a t e d  from th i s  p o s i t i o n .

Holloway has , in  f a c t ,  c i t e d  no case law s tanding fo r
the p repo s i t io n  t h a t  due process r e a u i r e s  a "name-clearing"
hea r ing  to be held p r io r  to te rm ina t ion  or t h a t  f a i l u r e  to hold
such a  hear ing  v i t i a t e s  the te rm ina t ion .  The reason why he has
no t done so i s ,  q u i t e  simply, t h a t  none e x i s t .

In Nichols v. Ecker t ,  supra , unon which Hollowav- — • —— 1 *

r e l i e s ,  teachers  who were dismissed midway through t h e i r  
con t r a c t s  we^e held to have a "proper ty" i n t e r e s t  s u f f i c i e n t  to 
t r i g g e r  a due process p re - te rm in a t ion  hear ing . Holloway claims 
th a t  h i s  d ism issa l  without a p re - te rm ina t ion  hearing i s  a 
n u l l i t y ,  re lv ir .p on language in N icho ls , 504 P. 2d a t  1363.
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However, a c lose examination of th a t  language revea ls  th a t  i t  i s  
mere d ic ta  and i s  l im i ted  only to those s i t u a t i o n s  which, " in  
absence of a s t a t u t e  . . . p e rm i t t in g  the removal of a teache r
a t  p l e a s u r e , p r in c ip l e s  of j u s t i c e  requ i re  t h a t  a hear ing should 
be given a f t e r  no t i c e  to p a r ty  to be removed". Since Holloway 
was serv ing " a t  the p leasu re  o f , "  he cannot take succor in t h i s  
m is -c i t e d  la rguaee . Compare Whaley v. S t a t e , 438 P.Ed. 718 
(Alaska 1978) (employee se rv ing " a t  the p lea su re  of" i s  not 
e n t i t l e d  to a h e a r i n g ) .

The o the r  cases upon which Holloway r e l i e s  fo r  the 
p ropo s i t ion  th a t  f a i l u r e  to give him a "name-clearing" hea r ing  
befo re  d ism issa l  renders h i s  te rm ina t ion  a n u l l i t y ,  with 
re in s ta tem en t  as the proper remedy, simply do not support him. 
In Board of Regents v. Roth , s u p ra , the Supreme Court s t a t e d  
only t h a t  when non-renewal of a con t ra c t  i s  based upon a charge 
imp l ica t ing  a p e r son 's  good name, r e p u ta t io n ,  honor or 
i n t e g r i t y ,  due process r e q u i r e s  an oppor tun i ty  to r e f u t e  the 
charge. 408 U.S. a t  573. There i s  no sugges t ion whatsoever in 
Roth th a t  f a i l u r e  to hold such a hear ing p r io r  to d ism issa l  
renders the te rm ina t ion  a n u l l i t y ,  and requ i r e s  re in s ta tem en t .

Indeed, the United S ta te s  Supreme Court has 
s p e c i f i c a l l y  he ld  t h a t  s ince the purpose of a "name-clearing" 
hear ing i s  to r e f u t e  charges which may damage one 's  r e p u ta t io n ,  
the hear ing may he held a f t e r  the te rm ina t ion .  A rne t t  v. 
Kennedy, suora. This ru l in g  i s  hard ly s u rp r i s in g ;  when a person 
i s  dismissed without a due process hea r ing ,  and a l l eg e s  t h a t  he 
has an i n t e r e s t  which e n t i t l e s  him to a p re - te rm in a t ion  hea r ing , 
"proof of such an [ i n t e r e s t ]  would n e t ,  of course , e n t i t l e  him 
to r e in s t a t em en t ." Perry v. Sindermann, suora , 403 U.S. a t  603 
(emphasis supp l ied ) .  In s h o r t ,  f ed e ra l  law i s  uniform on t h i s  
i s su e :  no p re -d i sm is sa l  "name-clearing" hea r ing  i s  reciuired.

Holloway a lso  r e l i e s  upon Uubev v. City and County of 
San F ran c i s co , 159 Cal. Rptr . 440 (Cal. App. 1979) fo r  the 
p ropo s i t io n  th a t  r n i l u r e  to g ran t a p re -d i sm is sa l
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' 'name-clearing" renders h i s  te rm ina t ion a n u l l i t y ,  with 
re in s ta temen t as the proper remedy. This case i s  c l e a r ly  
d i s t i n g u i s h a b l e .

In Lubcv, two p roba t ionary  members of the San 
Francisco po l ice  force were summarily dismissed based upon 
unsworn charges of misconduct aga in s t  them. They were advised 
th a t  they would be barred from fu tu re  employment with the c i t y .  
The Califor 'n ia Court of Appeals fo r  the F i r s t  D i s t r i c t  found 
t h a t ,  on those f a c t s ,  the d ism issa l  s t igmat ized  or s e r io u s ly  
impaired t h e i r  r epu ta t ion s  and opportun i ty  to earn a l iv in g .  
The cour t ordered re in s ta temen t based upon p rov is ions  of the 
c i t y  c h a r t e r ,  and, in p a r t  r e ly in g  on language in Board of 
Regents v. Roth, 159 Cal. Rotr. a t  444-45. P.oth has, of course, 
been re f in ed  in t h i s  regard bv ? e r r ,f v. Sindermann, s un ra , and 
Arnett v. Kennedy, sun ra .

Fere , the d ism issa l  was based unon Holloway's 
admission of conduct which c o n s t i t u t e d  a f ed e ra l  c r im inal 
offense and which, under the Code of J u d i c i a l  Conduct, i s  
c l e a r l y  grounds fo r  removal. The d ism issa l  was accomplished 
pursuant to a s t a t u t e  which the Alaska Supreme Court has 
recognized was " in tended to provide an unencumbered means of 
quich lv remedying anv s i t u a t i o n  in which j u d i c i a l  u n f i t n e s s  i s  
impair ing the adm in is t ra t ion  of j u s t i c e  in r u r a l  Alaska". 
Buckalew v. Holloway, sun ra , 004 P. 2d a t  245 (emphasis added). 
A p re - te rm ina t ion  "name-clearing" hear ing i s  obviously 
in c o n s i s t e n t  with the i n t e r e s t  in  exped i t ious  removal of 
m ag is t r a te s .  See a lso  Arnetc v . Kennedv, sunra , 416 U.S. a t  163 
( i n t e r e s t  in exped i t ious removal of u n s a t i s f a c to r y  personnel 
warrants removal w ithout s h e a r i n g ) .

One add i t io n a l  f a c to r  remains to be addressed. 
Holloway has no t ,  and could no t .  a l l e g e  th a t  the defendants in 
t h i s  case pub l ic ly  d isc lo sed  the reasons fo r  h is  d ism is sa l .  
This lack of public d i s c lo su re  i s  f a t a l  to Holloway's claim of 
d ep r iv a t ion  of a l i b e r t y  i n t e r e s t .  The United S ta te s  Supreme
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Court s t a t e d  i t  p l a in ly  in  Bishop v. Wood, sv '■ A pub l ic  
employee "whose p o s i t i o n  i s  terminable a t  th ' i l l  of the 
employer” i s  not deprived of " l i b e r t y ” when the re  i s  no "pub l ic  
d i s c lo su re  of the reasons fo r  the d ischa rge ."  426 U.S. a t  348. 
There, as here ,  the reasons for the d ischarge were communicated 
o r a l l y  and in p r iv a t e .  "Since the . . . communication was not
made pub l ic ,  i t  cannot proper ly  form the bas is  fo r a claim th a t  
p e t i t i o n e r ' s  i n t e r e s t  in h is  'good name, r e p u ta t io n ,  honor, or 
i n t e g r i t y '  was thereby impaired ." _Id. ( foo tno te  om it ted ) .  I f  
anv impairment to Holloway's l i b e r t y  i n t e r e s t  was e f f e c te d ,  i t  
was not as a consequence of any ac t ion s  taken by the defendants .

F in a l l y ,  i t  i s  c l e a r  th a t  one i s  no t e n t i t l e d  to a
hear ing  to r e f u t e  the charges underly ing tae d ism issa l i f  the 
t r u t h  of those charges i s  no t con te s ted .  This very i s sue  was 
addressed in Codd v. V eg le r , 429 U.S. 624 (1977). Vegler
a l l eged  a wrongful d ism issa l  from the Hew York City po l ice  fo rce 
and sought r e - i n s t a t e n e n t  and damages fo r  the r e s u l t i n g  in ju ry  
to h i s  r e pu ta t io n  and fu tu re  employment. The Supreme Court
re fu sed  to even consider whether a hearing to r e fu te  the a l leged 
stigma was necessary because Vegler could no t ,  as Holloway 
cannot , r e f u t e  the t r u t h  of the underly ing reason for d ism issa l .
"When we consider the na tu re  of the i n t e r e s t  sought to be
p ro te c te d ,  we be l iev e  the absence of any . . . a l l e g a t i o n  [ t h a t  
the reason fo r  d ism issa l  was f a l s e ]  i s  f a t a l  to re sponden t 's  
cla im under the Due Process Clause th a t  he should have been 
given a h ea r ing ."  429 U.S. a t  627.

This r e s u l t  i s  mandated by the l im i ted  purpose of such 
a hear ing - -  to provide an oppor tun i ty  to c l e a r  one 's  name. 
Since Holloway does not chal lenge the t r u t h  of the under ly ing 
reason fo r  h i s  d ism is sa l ,  no hear ing could undo what he has 
a l ready  admitted.

In sum, the re  _s no due process en t i t lem en t  to a 
p re - te rm in a t ion  hear ing  fo r  dep r iva t ion  of one 's  " l i b e r t v "



r r
i n t e r e s t .  In th i s  case , no hearing; i s  necessarv a t  a l l  because 
lack of public  d is c lo su re  by the defendants , combined with 
Hollowav's admission of the e s s e n t i a l  reason fo r  d ism issa l ,  
render any hear ing meaningless.

For the foregoing reasons ,  Holloway's claim th a t  he 
was e n t i t l e d  to a p re -d i sm is sa l  hear ing  to p ro te c t  h is  " l i b e r t y "  
i n t e r e s t  i s  devoid of mer i t .

Obviously, Holloway i s  not e n t i t l e d  to r e - in s ta tem en t .  
Re- ins ta tement might be an app rop r ia te  remedy where a d ism issa l  
i s  found to be a n u l l i t y .  See Un ivers i ty  of Alaska v.
G e i s t a u t s , _______  P. 2d _______  (Alaska Supreme Court, Op. No.
2691 a t  16-17, June 17, 1983). Put Holloway's d ism issa l i s  not 
void . He had no "p roper ty  i n t e r e s t "  in h is  job and th e re fo re  
was ne t  e n t i t l e d  to a n re - te rm in a t ion  hear ing . He has been 
deprived of no " l i b e r t y "  i n t e r e s t ;  even i f  he had been, the 
remedy i s  not r e in s ta tem en t .  The only ooss ib le  remedy might be* *■ J

a post d ism issa l  name-clearing hea r ing . However, fo r  the 
reasons sec f o r th  above, even th i s  i s  unwarranted. Codd v. 
V eg le r , suo ra .

Since Holloway's d ism issa l  was accomolished in  a v a l i d  
manner, h is  motion fo r p a r t i a l  summary judgment should be denied 
and de fendan t 's  cross-motion fo r  summary judgment should be
g r a n te d .

Dated t h i s  30th day of August, 1983, a t  Anchorage,
Alaska.

C E R T IF IC A T E  O *  S E R V IC E
Tho. juiKjytfar.?'? hereby csrttics tr.at on 

tho - tiny o! r ''r .'-h/i-

e true and correct crpy cf,---------------
/-'• X  t

NORMAN C. GORSUCH 
ATTORNEY GENERAL/

____________£—J---
. t . r.n i* J*

followina attcrno's;.
* / i l 1 .

Ry (' •' (
\ • » V

Ma dt/le ine R. Levy 
A s s i s t a n t  A ttorne \ Generc.-
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in THE SUPERIOR COURT FOR TIIE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
JA11ES UOLLOUAY,

P l a i n t i f f ,
v s .

HONORABLE JUDGE S. J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
and STATE OF ALASKA,

Defendants .

No. 3AN-77-8145 Civ.

- y - o m

n o r :;  of the Tiin! Courts 
^-v. JiKaein! i ^ ”ict

STATEMENT OF GENUINE ISSUES OF MATERIAL FACT 
The following i s sues  of f a c t  are genuine and should be 

l i t i g a t e d  in t h i s  ac t ion :
1. Did Holloway waive h is  r i g h t  to any hearing?
2. Has Holloway, in f a c t ,  been s t igmat ized  by h is

dismissal?
3. Has Holloway been ba r red  from any o ther pub l ic

employment in  the S ta te  of Alaska?
4. Has Holloway's good name, r e p u ta t io n ,  honor or

i n t e g r i t y  been impeached by reason of h i s  d ismissal?
5. Has Holloway's d ism issa l  a f f e c ted  h is  f u tu r e

employment prospects?
DATED th i s  30th day of August, 1983, a t  Anchorage,

Alaska.

CERTIFICATE OF SERVICE
•>

tho'* £____ . day

NORMAN C. GORSUCH 
ATTORNEY GENERAL

Too •JodsrBigncd hereby certifies, that on, y - V r „,.T iu j iK )y  m w

a true and correct copy of. 2--------------

K d r f k  o'____
was sorvod  ̂ (J  ( ) f ^  1 ^—  on tho
following attorneys:------------- 4 -------

u ' j - 4 ' r J  I I j  

J

By: /  y .  * ---- /•Madeleine R. Levy 
A s s i s t a n t  Attorney General
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in  THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT AUCHORAGE 

JAMES HOLLOWAY,
P l a i n t i f f ,

v s .

HONORABLE JUDGE S. J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
and STATE OF ALASKA,

Defendants .

■ ■■ ' :■ 0 i °8 3

c lor!; of ;ho Trini Courts 
trd Judicial District

No. 3AN-77-8145 Civ.
ORDER

The Court, having considered p l a i n t i f f ' s  motion fo r  
p a r t i a l  summary judgment and defendan ts '  oppos i t ion  t h e r e to ,
along with any rep ly ,  f inds  t h a t  th e re  are genuine i s su es  of 
m a te r i a l  f a c t  and th a t  p l a i n t i f f  i s  no t e n t i t l e d  to judgment as 
a ma t te r  of law.

Furthermore, the Court f inds  t h a t ,  as a mat te r  of law,
Holloway was not e n t i t l e d  to a p re - te rm in a t io n  hear ing and t h a t
h i s  d ism issa l  was v a l i d  and no t in  v io l a t i o n  of due process .

The p l a i n t i f f ' s  motion fo r  p a r t i a l  summary judgment
i s ,  th e r e fo re ,  denied and defendan ts '  cross-motion fo r  summary 
judgment i s  hereby gran ted .

CERTIFICATE OF SERVICE 
The un l̂ereigned hereby certifies that̂ 'Ch

rlrty  of . M /  19 ->*1/thes L
a true and correct copy of

< x T & r c c T

was on the
following attorneys:S,  I  ■ -J -

M i r l  ( a m A

Superior Court Judge

Date
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H e d l a n d .  F l e i s c h e r  
a F r i e d m a n

ATTORNEYS AT LAW 
SUIT! 400

r

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY,

P l a i n t i f f ,

vs,
HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 

„ a n d  STATE OF ALASKA,

D e f e n d a n t s .

: i- r  i W ■" r\4 L I . u I./
Department of Law

JUN 2 2 1983
Office of the Attorney General 

/u ic h c n g e  Branch 
Anchorage, Alaska

No. 3A N -7 7 - 8 1 4 5 CIV

MOTION FOR PARTIAL SUMMARY JUDGMENT

P l a i n t i f f  r e s p e c t f u l l y  move s  t h i s  c o u r t  f o r  p a r t i a l  

summary  j u d g m e n t  a s  f o l l o w s :

1 .  A j u d g m e n t  d e c l a r i n g  t h a t  h i s  t e r m i n a t i o n  a s  a  

m a g i s t r a t e  was  n u l l  a n d  v o i d  i n  t h e  a b s e n c e  o f  a  h e a r i n g  com­

p o r t i n g  w i t h  d u e  p r o c e s s  r e q u i r e m e n t s ;  a n d

2 . An o r d e r  r e q u i r i n g  t h a t  d e f e n d a n t s  a f f o r d  h im  a  

h e a r i n g  w i t h  r e s p e c t  t o  s a i d  t e r m i n a t i o n .

T h i s  m o t i o n  i s  b a s e d  o n  t h e  a n n e x e d  memorandum and  

t h e  p l e a d i n g s  a n d  a f f i d a v i t s  a n d  o t h e r  d o c u m e n t s  o n  f i l e  i n  t h i s  

c a s e .

DATED t h i s  2 0 t b  d a y  o f  J u n e ,  1 983 ,  a t  A n c h o r a g e ,  A l a s k a ,

HEDLAND, FLEISCHER & FRIEDMAN 
A t t o r n e y s  f o r  P l a i n t i f f

, ^  hereby rw cqr, '.hot on .ho dnv ol■jho undorilQncd t 5 ^  ^  ^  w#r.unpj. » Iho clloched documents w«ro

ond bc lu " ! mo ^

z K & L/

O U ^ b w r lo A a  ana sao

c\KcyoJ\o£ n iû
K m
Notary P u b lic  
My C o rro n iis io n  Expiros
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAMES HOLLOWAY, ).
P l a i n t i f f ,

v s .

HONORABLE JUDGE S .  J .  BUCKALEW; 
HONORABLE JUDGE RALPH E. MOODY; 
a n d  STATE OF ALASKA,

D e f e n d a n t s .

No. 3AN -77 -8145  CIV

MEMORANDUM IN SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT .

I .  B a c k g r o u n d .

A r t i c l e  IV ,  S e c t i o n  4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n

p r o v i d e s  t h a t :

J u d g e s  o f  o t h e r  c o u r t s  s h a l l  b e  s e l e c t e d  
. . . f o r  t e r m s  . . . p r e s c r i b e d  by  l a w .
• • •

A .S .  22 .  1 5 . 1 7 0  (c), p r o v i d e s  a s  f o l l o w s :

E a c h  m a g i s t r a t e  s e r v e s  a t  t h e  p l e a s u r e  
o f  t h e  p r e s i d i n g  j u d g e  o f  t h e  s u p e r i o r  
c o u r t  i n  t h e  j u d i c i a l  d i s t r i c t  f o r  w h i c h  
a p p o i n t e d .

I n  e a r l i e r  p r o c e e d i n g s  i n  t h i s  c a s e ,  J u d g e  R ow lan d  

i n i t i a l l y  h e l d  t h a t  p l a i n t i f f  w a s  a  " j u d g e "  w i t h i n  t h e  m e a n i n g  o f  

t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  a

p r e s i d i n g  j u d g e  d i d  n o t  c o n s t i t u t e  a  t e r m  p r e s c r i b e d  b y  l a w ,  a n d

t h a t  A . S .  2 2 . 1 5 . 1 7 0 ( c )  w a s  u n c o n s t i t u t i o n a l .  The  S u p r em e  C o u r t  

u p h e l d  J u d g e  R o w l a n d ' s  d e t e r m i n a t i o n  t h a t  p l a i n t i f f  w a s  a  " j u d g e "  

b u t  h e l d ,  i n  a  3 - 2  d e c i s i o n ,  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  t h e

p r e s i d i n g  S u p e r i o r  C o u r t  J u d g e  w a s  a  t e r m  p r e s c r i b e d  b y  l a w .  I t

t h e r e f o r e  u p h e l d  t h e  f a c i a l  c o n s t i t u t i o n a l i t y  o f  A . S .  2 2 . 1 5 . 1 7 0 ( c )  

P l a i n t i f f  a r g u e d  t h a t  s e r v i c e  a t  t h e  p l e a s u r e  o f  a 

p r e s i d i n g  j u d g e  d i d  n o t  c o m p o r t  w i t h  t h e  c o n s t i t u t i o n a l  command 

t h a t  a  t e r m  b e  p r e s c r i b e d  b y  l aw  b e c a u s e ,  among o t h e r  t h i n g s ,  i t
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w ou ld  i n t e r f e r e  w i t h  t h e  i n d e p e n d e n c e  o f  t h e  j u d i c i a r y .  I n  

d e a l i n g  w i t h  t h e  q u e s t i o n s  o f  w h e t h e r  s e r v i c e  a t  t h e  p l e a s u r e  

c o n s t i t u t e d  a  t e r m  p r e s c r i b e d  b y  l a w ,  a n d  t h e  j u d i c i a l  i n d e p e n d ­

e n c e  q u e s t i o n ,  t h e  m a j o r i t y  o p i n i o n  o f  t h e  S u p r em e  C o u r t  made  i t  

c l e a r  t h a t ,  a l t h o u g h  i t  w as  u p h o l d i n g  t h e  c o n s t i t u t i o n a l i t y  o f  

t h e  s t a t u t e  o n  i t s  f a c e , i t  w as  d o i n g  s o  b e c a u s e  o f  a n  i m p l i c i t  

r e s t r i c t i o n  o n  t h e  p r e s i d i n g  j u d g e ' s  " p l e a s u r e "  t h a t  i n  e f f e c t  

l i m i t e d  h i s  d i s c r e t i o n  t o  d i s m i s s  a  m a g i s t r a t e  t o  c a s e s  o f  a b u s e  

by t h e  m a g i s t r a t e  r e n d e r i n g  h im  u n f i t  t o  s e r v e .  I n  o t h e r  w o r d s ,  

i t  d i d  n e t  r e d u c e  a  m a g i s t r a t e  t o  t h e  s t a t u s  o f  a  p o l i t i c a l  

a p p o i n t e e  s e r v i n g  " a t  t h e  p l e a s u r e "  o f  a  s u p e r i o r ,  who i s  s u b j e c t  

t o  d i s m i s s a l  o n  t h e  h a s i s  o f  whin o r  c a p r i c e ,  f o r  a  g o o d  r e a s o n ,  a 

b a d  r e a s o n ,  o r  no r e a s o n  w h a t s o e v e r .

O n ly  b y  s u c h  a  c o n s t r u c t i o n  c o u l d  t h e  a n t i t h i c a l  n o t i o n s  

o f  s e r v i c e  a t  t h e  p l e a s u r e  a n d  l e g i s l a t i v e  p r e s c r i p t i o n  o f  a  t e r m  

b e  h a r m o n i z e d .

The  c o u r t  s t a t e d  a s  f o l l o w s :

P r o v i d i n g  t h a t  m a g i s t r a t e s  s e r v e  " a t  t h e  
p l e a s u r e  o f  t h e  p r e s i d i n g  j u d g e  o f  t h e  
s u p e r i o r  c o u r t "  i s  c l e a r l y  d e s i g n e d  t o  
a c h i e v e  a n  o n - g o i n g  g u a r a n t y  o f  a c c o u n t a ­
b i l i t y .  . . . I t  i s  a p p a r e n t  t h a t  t h e  b r o a d  
pov /e r  v e s t e d  i n  t h e  p r e s i d i n g  s u p e r i o r  c o u r t  
j u d g e  t o  d i s m i s s  m a g i s t r a t e s  i s  i n t e n d e d  
t o  p r o v i d e  a n  u n e n c u m b e r e d  m e a n s  o f  q u i c k l y  
r e m e d y i n g  a n y  s i t u a t i o n  i n  w h i c h  j u d i c i a l  
u n f i t n e s s  i s  i m p a i r i n g  t h e  a d m i n i s t r a t i o n  
o f  j u s t i c e  i n  r u r a l  A l a s k a .  W i t h  r e s p e c t  
t h e n  t o  t h e  a c c o u n t a b i l i t y  d em an d e d  i n  t h e  
r e q u i r e m e n t  t h a t  t h e  l e g i s l a t u r e  d e s i g n a t e  
t h e  ' t e r m s '  o f  j u d g e s ,  s e r v i c e  ' a t  t h e  
p l e a s u r e  o f  c o n s t i t u t e s  a  ' t e r m . '

B u c k a l e w  v .  H o l l o w a y , 604 P . 2d 240 ,  2 4 4 - 4 5  (A l a s k a  1 9 7 9 ) .  I n  a

f o o t n o t e ,  t h e  c o u r t  a l s o  s t a t e d  a s  f o l l o w s :

We r e j e c t  t h e  a p p e l l e e ' s  s u g g e s t i o n  t h a t  
s i n c e  ' s e r v i c e  a t  t h e  p l e a s u r e  o f '  t h e  
s u p e r i o r  c o u r t  d o e s  n o t  r e q u i r e  a  p e r i ­
o d i c  a c c o u n t i n g ,  i t  may r e s u l t  i n  a  
l i f e t i m e  a p p o i n t m e n t  w i t h o u t  r e v i e w  o f  
a  m a g i s t r a t e ' s  p e r f o r m a n c e .  The  p o s ­
s i b i l i t y  t h a t  t h e  p r e s i d i n g  s u p e r i o r  
c o u r t  j u d g e  w i l l  s i m p l y  i g n o r e  t h e  s u p e r -
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v i s o r y  d u t y  i i n p l i c i t l v  im p o s e d  by  A . S .
2 2 . 1 5 . 1 7 , '  ( c )  i s  t o o  r e m o t e  t o  i n v a l i d a t e  
t h e  s c h em e  p e r  s e .  ( S e c o n d  e m p h a s i s  
a d d e d )

604 P . 2d a t  245 ,  n .  24 .  T h u s ,  t h e  c o u r t  made i t  c l e a r  t h a t  i n  

u p h o l d i n g  a  s t a t u t e ,  i t  was  d o i n g  no m o r e  t h a n  upl  e l d i n g  i t  o n  

i t s  f a c e ,  i . e . ,  p e r  s e , n o t  w i t h  r e s p e c t  t o  e v e r y  e x e r c i s e  o f  a  

p r e s i d i n g  j u d g e ' s  " p l e a s u r e . "  L i k e w i s e ,  t h e  c o u r t  m ade  i t  c l e a r  

t h a t ,  n o t  o n l y  w a s  t h e  i n t e n t  o f  t h e  s t a t u t e  t o  p r o v i d e  a  c h e c k  

a g a i n s t  j u d i c i a l  u n f i t n e s s ,  t h e r e  w a s  a n  i m p l i c i t  ( a 1 •T o u g h  n o t  

e x p r e s s )  o b l i g a t i o n  u n d e r  t h e  s t a t u t e  t h a t  t h e  p r e s i d i n g  j u d g e  

e x e r c i s e  s u p e r v i s o r y  r e s p o n s i b i l i t i e s  t o  a s s u r e  j u d i c i a l  f i t n e s s  

o f  m a g i s t r a t e s  t o  f u r t h e r  t h e  s t a t u t e ' s  i n t e n t .  I f  t h e  s t a t u t e  

i m p l i e s  a  d u t y  i n  t h e  p r e s i d i n g  j u d g e  t o  e x e r c i s e  h i s  p ow e r  o f

d i s m i s s a l  t o  i n s u r e  j u d i c i a l  f i t n e s s ,  i t  j u s t  a s  s u r e l y  i m p l i e s

a n  o b l i g a t i o n  o n  h i s  p a r t  n o t  t o  e x e r c i s e  i t  t o  r em o v e  a  m a g i s ­

t r a t e  f o r  r e a s o n s  t h a t  a r e  i n s u b s t a n t i a l  o r  do  n o t  r e l a t e  t o  i n  

j u d i c i a l  f i t n e s s .

T he  c o u r t  w e n t  o n  t o  s t a t e  a s  f o l l o w s :

We r e c o g n i z e  o f  c o u r s e  tha-c. a  p o s i t i o n
o f  a u t h o r i t y  may b e  a b u s e d ;  h o w e v e r ,
t h e  m e r e  p o t e n t i a l  f o r  a b u s e  d o e s  n o t  
i n  t h i s  c a s e  r e n d e r  t h e  s t a t u t o r y  
m e c h a n i sm  p e r  s e  u n c o n s t i t u t i o n a l .
M a g i s t r a t e s  d i s m i s s e d  p u r s u a n t  t o  
A .S .  2 2 . 1 5 . 1 7 0 ( c )  a r e  n o t  n e c e s s a r i l y  
w i t h o u t  l e g a l  r e c o u r s e .  A b u s e s  i n  
p a r t i c u l a r  c a s e s  may s t i l l  b e  s u b j e c t  
t o  t h e  d i c t a t e s  o f  o t h e r  c o n s t i t u t i o n a l  
c ommends ,  s u c h  a s  d u e  p r o c e s s ,  a n d  i n  
t h i s  c a s e  t o  t h e  r u l e  m a k i n g  a n d  s u p e r ­
v i s o r y  p o w e r s  o f  t h i s  b o a r d .  We 
p r e s u m e  t h a t  t h e s e  i s s u e s  w i l l  b e  
e x p l o r e d  a t  t r i a l .

604 P . 2d a t  246 ( f o o t n o t e  o m i t t e d ) .

P l a i n t i f f  r e s p e c t f u l l y  s u b m i t s  t h a t  i n  u p h o l d i n g  t h e

s t a t u t e ,  t h e  c o u r t  e f f e c t i v e l y  c o n s t r u e d  i t  t o  im p o s e  a n  i m p l i e d

d u t y  o n  t h e  p a r t  o f  t h e  p r e s i d i n g  j u d g e  t o  e x e r c i s e  h i s  p ow e r  o f

d i s m i s s a l  i n  a  m a n n e r  t h a t  w o u l d  r em e d y  j u d i c i a l  u n f i t n e s s ,  a n d

t o  p r o h i b i t  i t s  e x e r c i s e  i n  s i t u a t i o n s  w h e r e  j u d i c i a l  u n f i t n e s s
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d o e s  n o t  w a r r a n t  i t .  The  r e f e r e n c e  t o  l e g a l  r e c o u r s e  a g a i n s t  

a b u s e  o f  t h e  p ow e r  o f  d i s m i s s a l  w o u l d  o t h e r w i s e  m ake  no s e n s e ;  

t h e r e  i s  no s u c h  t h i n g  a s  a n  " a b u s e  o f  p l e a s u r e . "

T he  s t a t u t e  i n  q u e s t i o n ,  a s  c o n s t r u e d  b y  t h e  S u p r em e  

C o u r t  i n  t h e  p r i o r  o p i n i o n  i n  th.i •- c a s e ,  c l e a r l y  c r e a t e d  i n  J u d g e  

H o l l o w a y  a  l e g i t i m a t e  e x p e c t a t i o n  o f  c o n t i n u e d  em p l o y m e n t  f o r  s o  

l o n g  a s  h i s  c o n d u c t  d i d  n o t  a m o u n t  t o  j u d i c i a l  u n f i t n e s s  r e n d e r ­

i n g  h im  s u b j e c t  t o  d i s m i s s a l  by  t h e  p r e s i d i n g  j u d g e .  M o r e o v e r ,  

t h e  S u p r em e  C o u r t ' s  c l e a r  h o l d i n g  t h a t  t h e  s t a t u t o r y  p ow e r  o f  a  

p r e s i d i n g  j u d g e  t o  d i s m i s s  a  m a g i s t r a t e  w a s  i n t e n d e d  t o  b e  u s e d ,  

a n d  i m p l i e d l y  r e s t r i c t e d  t o  s i t u a t i o n s ,  w h e r e  j u d i c i a l  u n f i t n e s s  

d em an d e d  i t s  e x e r c i s e ,  m e a n s  t h a t  s t i g m a  a t t a c h e s ,  i p s o  f a c t o , t o  

h i s  d i s m i s s a l .

I I . By s u m m a r i l y  d i s m i s s i n g  H o l l o w a y  w i t h o u t  h e a r i n g , 
d e f e n d a n t s  d e p r i v e d  h im  o f  p r o p e r t y  a n d  l i b e r t y  
w i t h o u t  d u e  p r o c e s s  o f  l a w .

B o t h  t h e  S t a t e  a n d  F e d e r a l  c o n s t i t u t i o n s  p r o v i d e  t h a t

"no  p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,

w i t h o u t  d u e  p r o c e s s  o f  l a w . "  U. S .  C o n s t i t u t i o n ,  Amendmen t  XIV;

A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I ,  S e c t i o n  7 .  I n c r e a s i n g l y ,  b o t h

S t a t e  a n d  F e d e r a l  c o u r t s  h a v e  r e c o g n i z e d  t h a t  d u e  p r o c e s s  r i g h t s

a t t a c h  t o  v a r i o u s  d i s m i s s a l s  f r o m  g o v e r n m e n t a l  e m p l o y m e n t .  As

che A l a s k a  S u p r em e  C o u r t  s t a t e d  i n  N i c h o l s  v .  E c k e r t , 504 P . 2d

1359 ,  1363 ( A l a s k a  1 9 7 3 ) ,

A l t h o u g h  c o u r t s  i n  t h e  p a s t  h a v e  f r e ­
q u e n t l y  h e l d  t h a t  p u b l i c  e m p l o y e e s  h a v e  
no a b s o l u t e  r i g h t  t o  a  h e a r i n g  o n  d i s ­
c h a r g e ,  b e c a u s e  g o v e r n m e n t  e m p l o y m e n t  
i s  a  p r i v i l e g e  a n d  n o t  a  p r o p e r t y  r i g h t ,  
c o u r t s  r e c e n t l y  h a v e  b e c om e  m o r e  i n ­
c l i n e d  t o  c o n s i d e r  t h e  c a u s e s  o f  d i s ­
c h a r g e  a n d  t h e  m e t h o d s  a n d  p r o c e d u r e s  
by  w h i c h  i t  i s  e f f e c t e d ,  e s p e c i a l l y  
w h e r e  t h e  d i s c h a r g e  a f f e c t s  r e p u t a t i o n  
a n d  t h e  o p p o r t u n i t y  f o r  e m p l o y m e n t  
t h e r e a f t e r .

As i s  f u r t h e r  d i s c u s s e d  b e l o w ,  i t  c a n n o t  s e r i o u s l y  b e  q u e s t i o n e d  

t h a t  Mr.  H o l l o w a y ' s  r e p u t a t i o n  a n d  ' ^ p o r t u n i t y  f o r  l a t e r  e m p l o y -

PAGE 4 
MEMORANDUM



2
3
4
5
6
7
8 
9

10
11
12
13
14
15
16
17
18
19
20 
21 
22
23
24
25
26
27
28
29
30
31
32
33

1

r

34

r a e n t  a s  a  m a g i s t r a t e  o r  s i m i l a r  p o s i t i o n  w e r e  a d v e r s e l y  a f f e c t e d  

by t h e  u n u s u a l  a n d  e x t r a o r d i n a r y  c o u r t  a d m i n i s t r a t i o n  a c t i o n  i n  

s u m m a r i l y  r e m o v i n g  h im  f r o m  h i s  o f f i c e  a n d  d u t i e s  a s  m a g i s t r a t e  

i n  D i l l i n g h a m .

M o r e o v e r ,  a s  t h e  U. S .  S u p r em e  C o u r t  n o t e d  i n  B o a r d  

o f  R e g e n t s  v .  R o t h , 408 U .S .  5 6 4 ,  577 ,  92 S . C t .  2 701 ,  33 L . E d . 2 d  

548 ( 1 9 7 2 ) ,

. . . t h e  C o u r t  h a s  f u l l y  a n d  f i n a l l y  
r e j e c t e d  t h e  w oo d en  d i s t i n c t i o n  b e t w e e n  
" r i g h t s "  a n d  " p r i v i l e g e s "  t h a t  o n c e  
s e em e d  t o  g o v e r n  t h e  a p p l i c a b i l i t y  o f  
p r o c e d u r a l  d u e  p r o c e s s  r i g h t s .

I n s t e a d ,  t h e  C o u r t  w i l l  l o o k  t o  t h e  n a t u r e  o f  t h e  i n t e r e s t  a t  

s t a k e  t o  d e t e r m i n e  w h e t h e r  i t  t r i g g e r s  a  d u e  p r o c e s s  p r o t e c t i o n  

o f  l i b e r t y  o r  p r o p e r t y ,  o r  b o t h .

A. H o l l o w a y  was  d e p r i v e d  o f  a  p r o p e r t y  i n t e r e s t  
w i t h o u t  d u e  p r o e m s .

i I e d l a n d . F l e i s c h e r  
a  F r i e d m a n
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An i n d i v i d u a l  h a s  a  " p r o p e r t y "  i n t e r e s t  i n  h i s  p o s i t i o n  

o f  em p l o y m e n t  w h e r e  h e  h a s  a  " ' l e g i t i m a t e  e x p e c t a t i o n '  o f  c o n ­

t i n u e d  e m p l o y m e n t " . B r e e d e n  v .  C i t y  o f  Nome, 628 P .  2d 9.24, 926 

( A l a s k a  1 9 8 1 ) .  S u c h  e x p e c t a t i o n s  a r e  " . . .  c r e a t e d  a n d  t h e i r  

d i m e n s i o n s  a r e  d e f i n e d  by  e x i s t i n g  r u l e s  o r  u n d e r s t a n d i n g s  t h a t  

s t e m  f r o m  a n  i n d e p e n d e n t  s o u r c e  s u c h  a s  s t a t e  l aw  —  r u l e s  o r  

u n d e r s t a n d i n g s  t h a t  s e c u r e  c e r t a i n  b e n e f i t s  a n d  t h a t  s u p p o r t  

c l a i m s  o f  e n t i t l e m e n t  t o  t h o s e  b e n e f i t s . "  ( E m p h a s i s  a d d e d . )  

B r e e d e n , s u p r a  a t  926 ,  c i t i n g  B o a r d  o f  R e g e n t s  v .  R o t h , 408 U .S .  

564 ,  577 ,  92 S . C t .  2701 ,  2 7 09 ,  33 L . E d . 2 d  5 48 ,  561 ( 1 9 7 2 ) .  The  

B r e e d e n  c a s e  c o n c e r n e d  t h e  summary  f i r i n g  o f  a  c i t y  m a n a g e r  who ,  

u n d e r  s t a t u t e ,  s e r v e d  " a t  t h e  p l e a s u r e "  o f  h i s  em p lo y e r , .  T h i s  i s  

s i m i l a r  t o  t h e  s t a t u t e  (A .S .  2 2 . 1 5 . 1 7 0 ( c ) )  u n d e r  w h i c h  m a g i s t r a t e  

H o l l o w a y  was  t e r m i n a t e d .  W h i l e  t h e  S u p r em e  C o u r t  h e l d  t h a t  s u c h  

a  s t a t u t e ,  i n  i t s e l f ,  a f f o r d e d  no c o n s t i t u t i o n a l l y  p r o t e c t e d  

" p r o p e r t y "  i n t e r e s t  i n  c o n t i n u e d  e m p l o y m e n t  t o  t h e  c i t y  m a n a g e r  

i n  B r e e d e n , t h i s  d i d  n o t  e n d  t h e  C o u r t ' s  i n q u i r y .  I t  f o u n d  a n
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i n d e p e n d e n t  s o u r c e  o f  a  l e g i t i m a t e  e x p e c t a t i o n  o f  c o n t i n u e d  

e m p l o y m e n t  i n  B r e e d e n ' s  c o n t r a c t  w i t h  t h e  c i t y ,  w h i c h  p r o v i d e d  

f o r  t h i r t y  d a y s '  n o t i c e  o f  t e r m i n a t i o n .  I d . ,  9 2 6 .

I n  t h e  c a s e  a t  b a r ,  H o l l o w a y  h a d  a  " l e g i t i m a t e  e x p e c ­

t a t i o n "  o f  c o n t i n u e d  e m p l o y m e n t  i n d e p e n d e n t  a n d  d i s t i n c t  f r o m  t h e  

" s e r v i c e  a t  t h e  p l e a s u r e "  l a n g u a g e  o f  t h e  s t a t u t e .  As r e c o g n i z e d  

by  t h e  S u p r em e  C o u r t  i n  B u c k a l e w  v .  H o l l o w a y , 604 P . 2d 240 ,  2 43 ,  

a m a g i s t r a t e  i n  A l a s k a  i s  no  l e s s  t h a n  a  " j u d g e "  a s  r e f e r r e d  t o  

i n  t h e  C o n s t i t u t i o n .  T h e  C o u r t  f u r t h e r  r e c o g n i z e d  t h a t  j u d i c i a l  

i n d e p e n d e n c e  w as  a  " p a r a m o u n t  c o n c e r n "  t o  t h e  d r a f t e r s  o f  t h e  

A l a s k a  C o n s t i t u t i o n  ( I d . ,  2 4 5 ) ,  a n d  a c k n o w l e d g e d  t h a \  t h e r e  c o u l d  

n o t  " .  . . b e  a n y  d o u b t  t h a t  a  j u d g e  who s e r v e s  a t  a n o t h e r ' s  

p l e a s u r e  d o e s  n o t  e n j o y  c o m p l e t e  i n d e p e n d e n c e . "  I d - ,  2 4 5 .  

N e v e r t h e l e s s ,  t h e  C o u r t  h e l d  t h a t  t h e  " s e r v e s  a t  t h e  p l e a s u r e  o f  

t h e  p r e s i d i n g  j u d g e "  s t a t u t e  (A .S .  2 2 . 1 5 . 1 7 0 ( c ) )  w a s  n o t  v i o l a ­

t i v e  o f  t h e  c o n s t i t u t i o n a l l y  i n t e n d e d  i n d e p e n d e n t  j u d i c i a r y ,  

b e c a u s e  a b u s e s  o f  s u c h  d i s m i s s a l  p ow e r  " . . .  may s t i l l  b e  s u b ­

j e c t  t o  t h e  d i c t a t e s  o f  o t h e r  c o n s t i t u t i o n a l  c om mand s ,  s u c h  a s  

d u e  p r o c e s s ,  . . . . " I d . ,  246 .

H o l l o w a y  h a d  a  l e g i t i m a t e  e x p e c t a t i o n  t h a t  h e  w o u l d  

c o n t i n u e  t o  f u n c t i o n  a s  a  j u d g e ,  f r e e  f r o m  o u t s i d e  i n f l u e n c e s  a n d  

f r o m  a b u s e s  o f  t h e  summary  d i s m i s s a l  s t a t u t e ;  t h e  B u c k a l e w  d e c i ­

s i o n  a c k n o w l e d g e d  t h i s .  He h a d  a n  e x p e c t a t i o n  t h a t ,  a t  t h e  v e r y  

l e a s t ,  h e  w o u l d  b e  e n t i t l e d  t o  a  h e a r i n g  p r i o r  t o  a n  e f f e c t i v e  

d i s m i s s a l ,  t o  a s c e r t a i n  w h e t h e r  o r  n o t  t h e  d i s m i s s a l  i n  f a c t  

r e s u l t e d  f r o m  s u c h  i n f l u e n c e s  a s  w o u l d  b e  a b h o r r e n t  t o  c o n c e p t s  

o f  j u d i c i a l  i n d e p e n d e n c e ,  o r  f r o m  o t h e r  a b u s e s  o f  t h e  s t a t u t o r y  

d i s m i s s a l  a u t h o r i t y .  U s i n g  t h e  c a s e  a t  b a r  a s  a n  e x c e l l e n t  

e x a m p l e ,  w h e r e  c h a r g e s  a r e  l e v e l e d  a g a i n s t  a  j u d g e ,  w h i c h  c h a r g e s  

f o rm  t h e  b a s i s  f o r  h i „  summary  r e m o v a l ,  c o n c e p t s  o f  j u d i c i a l  

i n d e p e n d e n c e  a n d  p r o t e c t i o n  a g a i n s t  a b u s i v e  r e m o v a l  r e q u i r e  t h a t  

t h e  j u d g e  b e  a p p r i s e d  o f  t h e  s o u r c e  o f  t h e  c h a r g e s  a n d  a n  o p p o r -
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  _________

t u n i ty  to p r e s e n t  evidence d iscoun t ing them as well as demon­
s t r a t i n g  t h a t  they were motivated by d iscon ten ted  l i t i g a n t s  
unhappy with the judge 's  o f f i c i a l  a c t io n s .  A judge 's  expec ta t ion  
th a t  he w i l l  no t be d ischarged under circumstances abusive to h is  
own and the c i t i z e n r y ' s  expec ta t ion  of j u d i c i a l  independence i s  
synonymous with a "property" i n t e r e s t  i n  continued employment 
pending a proper removal process .

The  p a r a m e t e r s  o f  s u c h  a  p r o p e r t y  i n t e r e s t  i s  d e f i n e d  

by  t h e  i n t e r e s t s  o f  p r o t e c t i n g  a n  i n d e p e n d e n t  j u d i c i a r y  f r o m  

a b u s i v e  r e m o v a l .  T h i s  r e q u i r e s ,  a t  a  m in imum ,  a n  o p p o r t u n i t y  f o r  

a  h e a r i n g ,  p r i o r  t o  r e m o v a l ,  t o  a s c e r t a i n  (1) t h e  p r e c i s e  n a t u r e  

o f  t h e  c h a r g e s  u p o n  w h i c h  t h e  r e m o v a l  w as  b a s e d ;  (2) t h e  i d e n t i ­

t i e s  a n d  m o t : ' . v a t i o n s  o f  t h e  s o u r c e s  o f  t h e  c h a r g e s ;  (3) t h e  

e x t e n t  t o  w h i c h  t h e  c h a r g e s  a r e  t r u e  o r  f a l s e ;  (4) t h e  e x t e n t  t o  

w h i c h  t h e  a c t i o n s  u p o n  w h i c h  t h e  d i s m i s s a l  i s  b a s e d  b e a r  a n y  

r e l a t i o n s h i p  t o  c o m p e t e n c y  o r  i n t e g r i t y  i n  t h e  p e r f o r m a n c e  o f  

o f f i c i a l  d u t i e s ;  a n d  (5) t h e  e x t e n t  t o  w h i c h  t h e  a c t i v i t i e s  

f o r m i n g  t h e  b a s i s  f o r  r e m o v a l  c o n c e r n  t h e  e x e r c i s e  o f  c o n s t i ­

t u t i o n a l l y  p r o t e c t e d  r i g h t s .

T he  B r e e d e n  c a s e  c l e a r l y  h o l d s  t h a t  i f  t h e r e  i s  a n y t h i n g  

u p o n  w h i c h  d i s m i s s a l  o f  a  g o v e r n m e n t  e m p l o y e e  m u s t  b e  c o n d i t i o n e d ,  

h e  h a s  a  p r o p e r t y  i n t e r e s t  e n t i t l i n g  h im  t o  a  h e a r i n g  t o  d e t e r ­

m i n e  w h e t h e r  o r  n o t  s u c h  c o n d i t i o n s  f o r  d i s m i s s a l  h a v e  b e e n  m e t .  

The  s t a t u t e  u n d e r  w h i c h  H o l l o w a y  w a s  d i s m i s s e d  d o e s  n o t  g r a n t  

t o t a l l y  u n f e t t e r e d  a u t h o r i t y  t o  t h e  p r e s i d i n g  S u p e r i o r  C o u r t  

j u d g e .  To Lhe e x t e n t  s u c h  a u t h o r i t y  i s  t e m p e r e d  b y  t h e  d i c t a t e s  

o f  t h e  c o n s t i t u t i o n a l  c o n c e p t  o f  a n  i n d e p e n d e n t  j u d i c i a r y ,

H o l l o w a y  was  e n t i t l e d  t o  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  s u c h  

l i m i t s  u p o n  a u t h o r i t y  h a d  b e e n  e x c e e d e d .

B. Holloway was deprived of a l i b e r t y  i n t e r e s t .
The  c i r c u m s t a n c e s  o f  M a g i s t r a t e  H o l l o w a y ' s  d i s m i s a l  

a l s o  r e s u l t e d  i n  a n  i n f r i n g e m e n t  o f  h i s  i n t e r e s t  i n  l i b e r t y ,  s u c h
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a s  t o  t r i g g e r  h i s  r i g h t  t o  a  h e a r i n g .  I n  B o a r d  o f  R e g e n t s  v .  

R o t h ,  s u p r a , t h e  U. S .  S u p r em e  C o u r t  h e l d  t h a t  a  n o n t e n u r e d  

t e a c h e r  h a d  no r i g h t  t o  a  d u e  p r o c e s s  h e a r i n g  p r i o r  t o  a  u n i ­

v e r s i t y ' s  d e c i s i o n  n o t  t o  r e h i r e  h im .  H o l d i n g  t h a t  s u c h  a n  

i n d i v i d u a l  h a d  no  p r o p e r t y  r i g h t  i n  c o n t i n u e d  e m p l o y m e n t ,  t h e  

C o u r t  was c a r e f u l  t o  s t a t e  t h a t  t h e  U n i v e r s i t y ' s  a c t i o n s ,  i f  

c o u p l e d  w i t h  i n j u r y  t o  t h e  i n d i v i d u a l ' s  r e p u t a t i o n ,  w o u l d  h a v e  

r e q u i r e d  a  d u e  p r o c e s s  h e a r i n g :

T he  S t a t e ,  i n  d e c l i n i n g  t o  x i h i r e  t h e  
r e s p o n d e n t ,  d i d  n o t  make a n y  c h a r g e  
a g a i n s t  h im  t h a t  m i g h t  s e r i o u s l y  
d am ag e  h i s  s t a n d i n g  a n d  a s s o c i a t i o n s  
i n  h i s  c o m m u n i t y .  I t  d i d  n o t  b a s e  t h e  
n o n r e n e w a l  o f  h i s  c o n t r a c t  o n  a  c h a r g e ,  
f o r  e x a m p l e ,  t h a t  h e  h a d  b e e n  g u i l t y  
o f  d i s h o n e s t y ,  o r  i m m o r a l i t y .  Had i t  
d o n e  s o ,  t h i s  w o u l d  b e  a  d i f f e r e n t  c a s e .
F o r  "w h e r e  a  p e r s o n ' s  g o o d  name ,  r e p u ­
t a t i o n ,  h o n o r ,  o r  i n t e g r i t y  i s  a t  s t a k e  
b e c a u s e  o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  
t o  h im ,  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  
h e a r d  a r e  e s s e n t i a l . "  ( C i t a t i o n s  
o m i t t e d . )  I n  s u c h  a  c a s e ,  d u e  p r o c e s s  
w o u l d  a c c o r d  h im  a n  o p p o r t u n i t y  t o  r e ­
f u t e  t h e  c h a r g e  b e f o r e  U n i v e r s i t y  
o f f i c i a l s .  I n  t h e  p r e s e n t  c a s e ,  how­
e v e r ,  t h e r e  i s  nc- s u g g e s t i o n  w h a t e v e r  
t h a t  t h e  r e s p o n d e n t ' s  " g o o d  name ,  r e ­
p u t a t i o n ,  h o n o r  o r  i n t e g r i t y "  i s  a t  
s t a k e .

S i m i l a r l y ,  t h e r e  i s  no s u g g e s t i o n  t h a t  
t h e  S t a t e , i n  d e c l i n i n g  t o  r e - e m p l o y  t h e  
r e s p o n d e n t ,  im p o s e d  o n  h i  a a  s t i g m a  o r  
o t h e r  d i s a b i l i t y  t h a t  f o r e c l o s e d  h i s  
f r e e d o m  t o  t a k e  a d v a n t a g e  o f  o t h e r  
e m p l o y m e n t  o p p o r t u n i t i e s .  ( E m p h a s i s  
a d d e d . )

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  5 73 .  Had s u c h  s t i g m a t i z ­

i n g  o r  r e p u t a t i o n a l  d am ag e  b e e n  p r e s e n t ,  t h e  C o u r t  i n d i c a t e d  

t h a t  i t  w o u l d  h a v e  c o n s t i t u t e d  a  d e p r i v a t i o n  o f  t h e  i n d i v i ­

d u a l ' s  d u e  p r o c e s s  i n t e r e s t  i n  " l i b e r t y " ,  w h i c h

. . . d e n o t e s  n o t  m e r e l y  f r e e d o m  f r o m  
b o d i l y  r e s t r a i n t  b u t  a l s o  t h e  r i g h t  o f  
t h e  i n d i v i d u a l  t o  c o n t r a c t ,  t o  e n g a g e  
i n  a n y  o f  t h e  common o c c u p a t i o n s  o f  
l i f e ,  t o  a c q u i r e  u s e f u l  k n o w l e d g e ,  t o  
m a r r y ,  e s t a b l i s h  a  home a n d  b r i n g  up 
c h i l d r e n ,  t o  w o r s h i p  God a c c o r d i n g  t o
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H e d l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW 
SUITE >100

1

r f

t h e  d i c t a t e s  o f  h i s  own c o n s c i e n c e ,  
a n d  g e n e r a l l y  t o  e n j o y  t h o s e  p r i v i l e g e s  
l o n g  r e c o g n i z e d  a s  e s s e n t i a l  t o  t h e
o r d e r l y  p u r s u i t  o f  h a p p i n e s s  b y  f r e e
men .

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  4 08 ,  c i t i n g  M eye r  v .  N e b r a s k a , 

262 U. S .  390 ,  3 99 .

T h i s  c o n c e p t  w a s  a d o p t e d  by  t h e  S u p r em e  C o u r t  o f  

A l a s k a  i n  N i c h o l s  v .  E c k e r t , s u p r a , w h e r e  n o n t e n u r e d  t e a c h e r s

w e r e  d i s m i s s e d  o n  g r o u n d s  o f  i n c o m p e t e n c y .  The  C o u r t ' s  d e t e r ­

m i n a t i o n  t h a t  s u c h  t e a c h e r s  w e r e  e n t i t l e d  t o  a  h e a r i n g  p r i o r  t o  

d i s m i s s a l  w a s  i n  p a r t  b a s e d  u p o n  i t s  d e t e r m i n a t i o n  t h a t  t h e y  h a d  

a  p r o p e r t y  i n t e r e s t  i n  t h e i r  p r e s e n t  t e a c h i n g  p o s t s .  H ow ev e r ,  

t h e  l a n g u a g e  o f  t h e  o p i n i o n  r e v e a l s  t h a t  i t  w a s  a l s o  b a s e d  u p o n  

t h e  d e p r i v a l  o f  t h e i r  " l i b e r t y "  r e s u l t i n g  f r o m  t h e  d am ag e  t o  

t h e i r  r e p u t a t i o n s  a n d  o p p o r t u n i t y  f o r  r e - e m p l o y m e n t  w h i c h  was  

l i k e l y  t o  r e s u l t :

W i t h o u t  a n  o p p o r t u n i t y  t c  b e  h e a r d  a n d  
t o  p r e s e n t  t h e i r  c a s e s ,  t h e y  c o u l d  b e  
d i s m i s s e d  w i t h o u t  g o o d  c a u s e  a n d  w i t h  
a  s e r i o u s  c h a r g e  o f  i n c o m p e t e n c y  l e v i e d  
a g a i n s t  t h em ,  a  c h a r g e  w h i c h  i s  p e r ­
m a n e n t l y  o n  t h e i r  r e c o r d s  a n d  a  h i n d r a n c e  
t o  r e - e m p l o y m e n t .  I n  a n y  e v e n t ,  t h e  d i s ­
m i s s a l  o f  a  t e a c h e r  o n  g r o u n d s  o f  i n c o m ­
p e t e n c y  i s  a  s e r i o u s  m a t t e r .  T h e  a c c u s e d  
t e a c h e r  i s  d e s p e r a t e l y  i n  n e e d  o f  a  f a i r  
a n d  i m p a r t i a l  f o r u m  i n  w h i c h  t h e  i s s u e  
may b e  s e t t l e d .

N i c h o l s , s u p r a , 1 363 .  L a t e r  i n  t h e  o p i n i o n ,  t h e  C o u r t  s t a t e d

A d i s m i s s a l  f o r  c a u s e  h a s  a n  a d v e r s e  
e f f e c t  u p o n  a p p e l l a n t s  b e c a u s e  i t  h a rm s  
t h e i r  p r o f e s s i o n a l  r e p u t a t i o n s .

I d . ,  1 364 .

T he  U. S .  S u p r em e  C o u r t  m o r e  r e c e n t l y  im p o s e d  a  d u e  

p r o c e s s  h e a r i n g  r e q u i r e m e n t  w h e r e  h i g h  s c h o o l  s t u d e n t s  w e r e  

s u s p e n d e d  f r o m  s c h o o l  f o r  p e r i o d s  o f  u p  t o  t e n  d a y s  b a s e d  o n  

c h a r g e s  o f  m i s c o n d u c t .  G o s s  v .  L o p e z , 419 U .S .  5 65 ,  95 S . C t .

729., 42 L . E d . 2 d  725 ( 1 9 7 5 ) .  T h e  C o u r t  n o t e d  t h a t ,  i f  t h e  c h a r g e s  

a g a i n s t  t h e  s  a d e n t s  w e r e  s u s t a i n e d  a n d  r e c o r  l e d ,  t h e y  c o u l d
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M e d l a n d . F l e i s c h e r  
a  F r i e d m a n

ATTORNEYS AT LAW

1 s e r i o u s l y  d am age  t h e i r  s t a n d i n g  w i t h  f e l l o w  p u p i l s  a n d  t e a c h e r s  

a s  w e l l  a s  i n t e r f e r e  w i t h  l a t e r  o p p o r t u n i t i e s  f o r  h i g h e r  e d u ­

c a t i o n  a n d  e m p l o y m e n t ;  t h i s  w as  s u f f i c i e n t  t o  t r i g g e r  a  r i g h t  t o

d u e  p r o c e s s  p r i o r  t o  t h e  s u s p e n s i o n .  G o s s , s u p r a , 5 7 5 - 5 .  I n  

P a u l  v .  D a v i s , 424 U .S .  693 ( 1 9 7 5 ) ,  t h e  U. S .  S u p r em e  C o u r t  h e l d

t h a t  a n  i n d i v i d u a l  who h a d  n o t  l o s t  e m p l o y m e n t  b u t  w h o s e  r e p u t a ­

t i o n  h a d  b e e n  d am ag ed  by  a  p o l i c e  d e p a r t m e n t ' s  p u b l i s h i n g  h i s  

p h o t o g r a p h  a n d  name a s  a  known " s h o p l i f t e r "  w a s  n o t  e n t i t l e d  t o  a 

d u e  p r o c e s s  h e a r i n g ,  b u t  r e i t e r a t e d  t h e  d o c t A i n e  t h a t ,  i f  t h e  

d am age  t o  r e p u t a t i o n  a r i s e s  o u t  o f  a  t e r m i n a t i o n  o f  g o v e r n m e n t  

e m p l o y m e n t ,  t h e  r e q u i r e m e n t s  o f  d u e  p r o c e s s  w o u l d  a p p l y .  A t  p a g e  

708 o f  t h e  o p i n i o n ,  t h e  C o u r t  c i t e d  i t s  e a r l i e r  o p i n i o n  i n  A n t i -  

F a s c i s t  C o m m i t t e e  v .  M c G r a t h , 341 U .S .  1 2 3 ,  1 6 8 :

W he re  a  p e r s o n ' s  g o o d  name ,  r e p u t a t i o n ,
h o n o r  o r  i n t e g r i t y  i s  a t  s t a k e  b e c a u s e
o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  t o  h i m ,
n o t i c e  a n d  a n  o p p o r t u n i t y  t o  b e  h e a r d
a r e  e s s e n t i a l .

( E m p h a s i s  i n  o r i g i n a l  o p i n i o n . ) T h e  P a u l  o p i n i o n  c o n t i n u e d  t o  

c o n c e n t r a t e  o n  t h e  " b e c a u s e  o f  w h a t  t h e  g o v e r n m e n t  i s  d o i n g  t o  

h im" l a n g u a g e  t o  f i n d  t h a t  d u e  p r o c e s s  r i g h t s  a r e  t r i g g e r e d  when  

t h e  d am ag e  t o  r e p u t a t i o n  o f  a n  i n d i v i d u a l  w a s  c r e a t e d  i n  t h e  

c o n t e x t  o f  a  d i s m i s s a l  f r o m  e m p l o y m e n t  o r  o t h e r  a l t e r a t i o n  o f  

l e g a l  s t a t u s .  P a u l ,  s u p r a , 7 0 8 - 9 .

The  U. S .  S u p r em e  C o u r t ,  i n  a  1975 o p i n i o n ,  h e l d  t h a t  

t h e  " l i b e r t y "  i n t e r e s t s  o f  a  p u b l i c  e m p l o y e e  w e r e  n o t  d e p r i v e d  

w i t h o u t  d u e  p r o c e s s  w h e r e  h e  w a s  t e r m i n a t e d  w i t h o u t  p u b l i c  

d i s c l o s u r e  o f  t h e  r e a s o n s  f o r  t h e  d i s c h a r g e .  B i s h o p  v .  Wood , 426 

U .S .  3 41 ,  348 (1976)  . W h i l e  t h e  r e a s o n s  f o r  t e r m i n a t i n g  M a g i s ­

t r a t e  H o l l o w a y  w e r e  n o t  p u b l i c l y  d i s c l o s e d  a t  t h e  t i m e  o f  h i s  

d i s m i s s a l ,  t h e  v e r y  f a c t  o f  h i s  d i s m i s s a l ,  i t s e l f  a n  e x t r a o r d i n a r y  

a n d  u n u s u a l  p r o c e d u r e ,  h a s  d am ag e d  h i s  r e p u t a t i o n  a n d  o p p o r t u n i ­

t i e s  f o r  o t h e r  e m p l o y m e n t ,  e s p e c i a l l y  e m p l o y m e n t  a s  a m a g i s t r a t e .

A r e c o r d  o f  summary  d i s m i s s a l  f r o m  t h e  o f f i c e  o f  m a g i s t r a t e  by
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t h e  p r e s i d i n g  s u p e r i o r  c o u r t  j u d g e  c a r r i e s  w i t h  i t  i n f e r e n c e s  a n d  

c o n c l u s i o n s  w h i c h  no p r o s p e c t i v e  e m p l o y e r  o f  Mr. K o l l o w a y  c o u l d  

p o s s i b l y  i g n o r e .  To h o l d  t h a t  s u c h  a  d i s m i s s a l  w o u l d  n o t  h e  

d a m a g i n g  t o  H o l l o w a y ' s  g o o d  n am e ,  r e p u t a t i o n  o r  e m p l o y m e n t  

o p p o r t u n i t i e s  w o u l d  b e  t o  e n g a g e  i n  t h e  p u r e s t  f i c t i o n .

T h i s  w as  e v i d e n t l y  r e c o g n i z e d  by  t h e  C a l i f o r n i a  C o u r t  

o f  A p p e a l s  i n  L ubey  v .  C i t y  a n d  C o u n t y  o f  S a n  F r a n c i s c o , 159 

C a l . R p t r .  440 ( C a l .A p p .  19 .79 ) ,  w h e r e  two  p o l i c e  o f f i c e r s  w e r e  

s u m m a r i l y  d i s c h a r g e d  o n  t h e  b a s i s  o f  u n s w o r n  c h a r g e s  o f  m i s ­

c o n d u c t  made  a g a i n s t  e a c h  o f  t h em  b y  a  c i t i z e n .  Some o f  t h e  

c h a r g e s  w e r e  n e v e r  made  known t o  t h e  o f f i c e r s ,  e v e n  a f t e r  t h e y  

w e r e  d i s m i s s e d .  T h e  C o u r t  c i t e d  P a u l  v .  D a v i s , s u p r a , a n d  

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  f o r  t h e  p r o p o s i t i o n  t h a t  d i s ­

m i s s a l  o f  a  p r o b a t i o n a r y  e m p l o y e e  o n  c h a r g e s  w h i c h  s t i g m a t i z e  h i s  

r e p u t a t i o n ,  s e r i o u s l y  i m p a i r  h i s  o p p o r t u n i t y  t o  e a r n  a  l i v i n g ,  o r  

w h i c h  m i g h t  s e r i o u s l y  d am ag e  h i s  s t a n d i n g  a n d  a s s o c i a t i o n s  i n  h i s  

c om m un i t y  t r i g g e r e d  a  r i g h t  t o  d u e  p r o c e s s  b e c a u s e  o f  d e p r i v a l  o f  

h i s  " l i b e r t y  i n t e r e s t " .  L u b e y , s u p r a  a t  4 4 3 .  The  C i t y  a r g u e d  

t h a t  s u c h  i n t e r e s t  w a s  n o t  t r i g g e r e d  b e c a u s e  i t  h a d  n o t  p u b l i s h e d  

t h e  r e a s o n s  f o r  t h e  d i s m i s s a l .  T h e  C o u r t  r e j e c t e d  i t s  a r g u m e n t :

We a r e  u n p e r s u a d e d  b y  t h e  C i t y ' s  a r g u m e n t s  
t h a t  t h e  p o l i c e  p e r s o n n e l  f i l e s  w e r e  c o n ­
f i d e n t i a l ,  t h a t  O f f i c e r s  L u b e y  a n d  Hood 
h a v e  b y  t h e i r  a c t i o n  now b r o u g h t  u p o n  t h e m ­
s e l v e s  t h e  s t i g m a t i z i n g  n o t a r i e t y  o f  w h i c h  
t h e y  c o m p l a i n ,  . . . .  I t  i s  u n r e a l i s t i c  
t o  a s s u m e  t h a t  a  c i t i z e n ' s  c h a r g e s  o f  m i s ­
c o n d u c t  a g a i n s t  p o l i c e  o f f i c e r ,  i n v e s t i g a t e d  
by  t h e  p o l i c e  d e p a r t m e n t ,  f o u n d  t r u e  b y  t h e  
p o l i c e  c h i e f ,  a n d  r e s u l t i n g  i n  t e r m i n a t i o n  
t h e  r e a s o n s  f o r  w h i c h  h a d  b e e n  c o m m u n i c a t e d  
t o  t h e  c i v i l  s e r v i c e  c o m m i s s i o n  h a v e  n e v e r ­
t h e l e s s  somehow r e t a i n e d  t h e i r  c o n f i d e n ­
t i a l i t y .  And we m u s t  a l s o  r e a l i s t i c a l l y  
a s s u m e  t h a t  i n  t h e  o f f i c e r s '  f u t u r e  a p p l i ­
c a t i o n s  f o r  e m p l o y m e n t ,  i n q u i r y  w i l l  b e  
m ad e  o f  t h e i r  p r i o r  j o b  e x p e r i e n c e ,  a n d  t h e n  
i n t o  t h e  r e a s o n  f o r  t h e i r  t e r m i n a t i o n  a s  
p o l i c e m e n .

We c o n c l u d e  t h e r e f o r e  t h a t ,  h o w e v e r  d e ­
s c r i b e d ,  t h e  " t e r m i n a t i o n "  o r  " d i s m i s s a l "
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i l E DLA N D .  F LE ISC H ER
« F r i e d m a n

a t t o r n e y s  a t  LAW 
IU IU  400

r r

o f  P r o b a t i o n a r y  O f f i c e r s  L u b ey  a n d  Hood 
d i d  n o t  c o m p o r t  w i t h  F o u r t e e n t h  Amendmen t  
r e q u i r e m e n t s .

L u o e y , s u p r a  a t  4 44 .

I t  i s  a t  l e a s t  a s  u n r e a l i s t i c  a s  i n  O f f i c e r  L u b e y ' s  

c i r c u m s t a n c e s  t o  a s s u m e  t h a t  t h e  C o u r t  S y s t e m ' s  d i s m i s s a l  o f  

H o l l o w a y  w o u l d  n o t  b e s m i r c h  h i s  r e c o r d  a n d  h a u n t  h im  i n  f u t u r e  

c a r e e r  o p p o r t u n i t i e s .  I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  t o  h i r e  M r .  

H o l l o w a y  f o r  a n y  r e s p o n s i b l e  p o s i t i o n ,  no p r o s p e c t i v e  e m p l o y e r  

w o u l d  b e  s a t i s f i e d  w i t h  a n y t h i n g  l e s s  t h a n  a  d e t e r m i n a t i o n  a s  t o  

why h e  was  d i s m i s s e d .

I n  N i c h o l s  v .  E c k e r t , s u p r a  a t  1 3 66 ,  t h r e e  j u s t i c e s  o f  

t h e  A l a s k a  S u p r em e  C o u r t  j o i n e d  i n  a  c o n c u r r i n g  o p i n i o n  w h i c h  

a p p e a r e d  t o  r e c o g n i z e  t h a t  t h e  m i d - y e a r  d i s m i s s a l  o f  a  n o n ­

t e n u r e d  t e a c h e r ,  w h e t h e r  o r  n o t  a c c o m p a n i e d  by  p u b l i c l y  a n n o u n c e d  

c h a r g e s ,  w o u l d  r e s u l t  i n  i n j u r i e s  t o  r e p u t a t i o n  a n d  e m p l o y m e n t  

o p p o r t u n i t i e s :

T h e  s u s p e n s i o n  o r  d i s c h a r g e  o f  a  n o n ­
t e n u r e d  t e a c h e r  p r i o r  t o  t h e  e x p i r a t i o n  
o f  t h e  t e r m  o f  h i s  o r  h e r  c o n t r a c t  i s  a  
v e r y  s e r i o u s  m a t t e r  a n d  may c a u s e  s u b ­
s t a n t i a l  i n j u r y .  S p e c i f i c a l l y ,  s u c h  
s u s p e n s i o n  o r  d i s c h a r g e  may c a u s e  e c o n ­
o m i c  h a r d s h i p ,  c r e a t e  a  s t i g m a  o f  
i n c o m p e t e n c e  a n d  b l e m i s h  t h e  t e a c h e r ' s  
p r o f e s s i o n a l  r e p u t a t i o n ,  d e c r e a s e  t h e  
p o s s i b i l i t y  o f  o t h e r  e d u c a t i o n a l  e m p l o y ­
m e n t  o p p o r t u n i t i e s ,  d e n y  t h e  t e a c h e r  t h e  
o p p o r t u n i t y  t o  p u r s u e  a  c h o s e n  p r o f e s ­
s i o n a l  a c t i v i t y ,  a n d  d i s r u p t  a n  e x i s t i n g  
e d u c a t i o n a l  r e l a t i o n s h i p  b e t w e e n  t e a c h e r s  
a n d  s t u d e n t s .  As t h e  E i g h t h  C i r c u i t  
r e c e n t l y  o b s e r v e d  i n  C o o l e y  v .  B o a r d  o f  
E d u c a t i o n  o f  F o r e s t  C i t y  S c h o o l  D i s t r i c t ,

g i v e n  t h e  e n s u i n g  e c o n o m i c  
h a r d s h i p  o f  a  summary  d e p r i ­
v a t i o n  o f  t h e  s o u r c e  o f  o n e ' s  
l i v e l i h o o d ,  a n d  i n  v i e w  o f  
t h e  awesome  a n d  p o t e n t i a l l y  
s t i g m a t i z i n g  e f f e c t  o f  m i d ­
y e a r  t e r m i n a t i o n ,  s u c h  a  c a s e  
a s  t h i s  a s s u r e d l y  p r e s e n t s  
o n e  o f  t h e  c l e a r e s t  i n s t a n c e s  
w h e r e  t h e  r u l e  o f  p r o c e d u r a l  
Due P r o c e s s ,  p r o p e r l y  a p p l i e d ,
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m u s t  o p e r a t e  t o  i n t e r d i c t  i n ­
j u r i o u s  a n d  r e c k l e s s  g o v e r n ­
m e n t a l  t r e a t m e n t .

I n  v i e w  o f  t h e  p o t e n t i a l l y  s e r i o u s  i n j u r y  
w h i c h  w o u l d  r e s u l t  f r o m  a n  u n j u s t i f i a b l e ,  
a r b i t r a r y  d i s c h a r g e  o r  s u s p e n s i o . .  o f  a  
n o n - t e n u r e d  t e a c h e r ,  we w o u l d  em p lo y  
h i g h e r  s t a n d a r d s  o f  p r o c e d u r a l  d u e  p r o c e s s  
a n d  w o u l d  r e q u i r e  t h e  h o l d i n g  o f  a  h e a r i n g  
p r i o r  t o  a n y  s u s p e n s i o n  o r  d i s c h a r g e .
( F o o t n o t e s  o m i t t e d . )

I f  t h e  L ubey  o p i n i o n  o r  N i c h o l s  v .  E c k e r t  c o n c u r r i n g

o p i n i o n  c o n s t i t u t e  a n  e x t e n s i o n  o f  c o n s t i t u t i o n a l  d u e  p r o c e s s

r x g h t s  b y  s t a t e  c o u r t s  b e y o n d  t h a t  i n d i c a t e d  a s  n e c e s s a r y  b y  t h e

U. S .  S u p r em e  C o u r t  i n  t h e  B i s h o p  c a s e ,  s u c h  a n  e x t e n s i o n  w as

p e r m i s s i b l e  a n d  f u l l y  w a r r a n t e d .

I n  S h a g l o a k  y .  S t a t e , 597 P . 2d 142 ,  144 (A l a s k a  1 9 7 9 ) ,

t h e  A l a s k a  S u p r em e  C o u r t  e x t e n d e d  A l a s k a  c o n s t i t u t i o n a l  d u e

p r o c e s s  r i g h t s  b e y o n d  t h o s e  r e c o g n i z e d  b y  t h e  U. S .  S u p r em e

C o u r t ,  i n  t h e  c o n t e x t  o f  c r i m i n a l  s e n t e n c i n g .  The  C o u r t  s t a t e d :

A s t a t e  s u p r e m e  c o u r t  i s  n o t  l i m i t e d  by  
t h e  d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  S u p r em e  
C o u r t  o r  by  t h e  F e d e r a l  C o n s t i t u t i o n  w hen  
i n t e r p r e t i n g  t h e  p r o v i s i o n s  o f  t h e  s t a t e
c o n s t i t u t i o n ,  s i n c e  t h e  l a t t e r  may h a v e
b r o a d e r  s a f e g u a r d s  t h a n  t h e  m in imum F e d e r a l  
s t a n d a r d s .  ( C i t a t i o n s  o m i t t e d . )

S h a g l o a k , s u p r a , a t  144 ,  n .  1 4 .  I f  H o l l o w a y ' s  c i r c u m s t a n c e s  a r e  

n o t  d e em ed  t o  b e  f a c t u a l l y  d i s t i n g u i s h a b l e  f r o m  t h o s e  e x i s t i n g  i n  

B i s h o p  v .  Wood , s u p r a ,  t h e n  t h i s  C o u r t  s h o u l d  r e c o g n i z e  t h a t  t h e  

d u e  p r o c e s s  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  d o e s  n o t  p e r m i t  t h e  

u s e  o f  f i c t i o n a l i z e d  r a t i o n a l i z a t i o n s  i n  o r d e r  t o  f i n d  no d e p r i ­

v a t i o n  o f  l i b e r t y  a n d  r e s u l t i n g  d e n i a l  o f  d u e  p r o c e s s .  H o l l o ­

w a y ' s  d i s m i s s a l ,  i n  a n d  o f  i t s e l f ,  r e s u l t e d  i n  d am ag e s  t o  h i s  

r e p u t a t i o n  a n d  o p p o r t u n i t i e s  f o r  r e - e m p l o y m e n t  a s  a  m a g i s t r a t e  

w h i c h  w e r e  a t  l e a s t  a s  g r e a t  a s  t h o s e  s u f f e r e d  by  t h e  t e a c h e r s  i n  

N i c h o l s  v .  E c k e r t , s u p r a . A c c o r d i n g l y ,  h e  was  e n t i t l e d  t o  a  

h e a r i n g  p r i o r  t o  d i s m i s s a l  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c h a r g e s  

w e r e  t r u e .
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I I I .  H o l l o w a y  i s  e n t i t l e d  t o  r e i m b u r s e m e n t  f o r  l o s t  w a g e s
b e c a u s e  or. h i s  w r o n g f u l  t e r m i n a t i o n  w i t h o u t  a  h e a r i n g .

As s t a t e d  i n  H u l l a n e  v .  C e n t r a l  H a n o v e r  Bank  a n d

T r u s t  C ompany , 339. U .S .  306 ,  313 ,  70 S . C t .  6 5 2 ,  6 5 6 - 7 ,  94 L .E d .

865,  873 (19.50) a n d  i n  A gu c h a k  v .  M on tg om e ry  Ward Company ,  I n c . ,

520 P . 2d 1352 ,  1356 (A l a s k a  1 9 7 4 ) ,

. . . d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o ­
p e r t y  b y  a d j u d i c a t i o n  [m u s t ]  b e  p r e c e d e d  
by  n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a p ­
p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e .
( E m p h a s i s  a d d e d . )

S e e  a l s o  E t h e r e d g e  v .  B r a d l e y , 502 P . 2d 1 4 6 ,  1 5 1 - 3  ( A l a s k a

1 9 7 2 ) .  And , a s  l a t e r  s t a t e d  i n  F u e n t e s  v .  S h e v i n , 407 U .S .  67 ,

81 ,  92 S . C t .  . 383,  32 L . E d . 2d 556 ,

I f  t h e  r i g h t  t o  n o t i c e  a n d  a  h e a r i n g  i s  
t o  s e r v e  i t s  f u l l  p u r p o s e ,  t h e n ,  i t  i s  
c l e a r  t h a t  i t  m u s t  b e  g r a n t e d  a t  a  t im e  
w hen  t h e  d e p r i v a t i o n  c a n  s t i l l  b e  p r e ­
v e n t e d .  A t  a  l a t e r  h e a r i n g ,  a n  i n d i v i ­
d u a l ' s  p o s s e s s i o n s  c a n  b e  r e t u r n e d  t o  
h im  i f  t h e y  w e r e  u n f a i r l y  o r  m i s t a k e n l y  
t a k e n  i n  t h e  f i r s t ,  p l a c e .  Damages  may 
e v e n  b e  a w a r d e d  t o  h im  f o r  t h e  w r o n g f u l  
d e p r i v a t i o n .  B u t  no  l a t e r  h e a r i n g  a n d  
no  d am ag e  a w a r d  c a n  u n d o  t h e  f a c t  t h a t  
t h e  a r b i t r a r y  t a k i n g  t h a t  w a s  s u b j e c t  t o  
t h e  r i g h t  o f  p r o c e d u r a l  d u e  p r o c e s s  h a s  
a l r e a d y  o c c u r r e d .

T h i s  p r i n c i p l e  s h o u l d  a p p l y  w i t h  e q u a l  m a g n i t u d e  t o  d e p r i v a t i o n s

o f  p r o p e r t y  o r  l i b e r t y .  As s t a t e d  i n  L y n c h  v .  H ou s e  F i n a n c e

C o r p . , 405 U .S .  5 38 ,  552 ,  92 S . C t .  1 1 1 3 ,  31 L . E d . 2d 424 ( 1 9 7 2 ) ,

d u e  p r o c e s s  d i s t i n c t i o n s  b e t w e e n  l i b e r t i e s  a n d  p r o p e r t y  r i g h t s

a r e  f a l s e .  W h e t h e r  H o l l o w a y ' s  summary  d i s m i s s a l  d e p r i v e d  h im  o f

l i b e r t y  o r  p r o p e r t y  o r  b o t h ,  h e  w a s  e n t i t l e d  t o  a  p r e - t e r m i n a t i o n

h e a r i n g .

I n  N i c h o l s  v .  E c k e r t , s u p r a , a t  1 3 63 ,  t h e  A l a s k a  

S u p r em e  C o u r t  f a v o r a b l y  c i t e d  T r a c e y  v .  S c h o o l  D i s t r i c t  No.  2 2 , 

243 P . 2d 932 (Wyo. 1 9 5 2 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  d i s m i s s a l  o f  a  

t e a c h e r  w i t h o u t  a  h e a r i n g  o r  n o t i c e  w a s  a  n u l l i t y . H ow e v e r ,  t h e  

o p i n i o n  o f  t h e  u n a n im o u s  m a j o r i t y ,  w r i t t e n  b y  J u s t i c e  C o n n o r ,  d i d  

n o t  f i n d  a  n e e d  t o  r e a c h  t h e  q u e s t i o n  o f  w h e : t h e r  t h e  f a i l u r e  t o
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H e d l a n d . F l e i s c h e r  
«  F r i e d m a n

1 h a v e  t h e  h e a r i n g  p r i o r  t o  d i s m i s s a l  w o u l d ,  i n  i t s e l f ,  h a v e  

r e q u i r e d  a r e v e r s a l .  N i c h o l s , s u p r a  a t  1 3 6 4 .  I n  t h e  c o n c u r r i n g  

o p i n i o n  j o i n e d  i n  bv  t h r e e  J u s t i c e s ,  h o v ; e v e r ,  J u s t i c e  E rw i n  

s t a  t e d :

W h i l e  we g e n e r a l l y  a g r e e  w i  t h  t h e  h o l d i n g  
r e a c h e d  i n  J u s t i c e  C o n n o r ' s  o p i n i o n  f o r  
t h e  C o u r t ,  we w o u l d  go  f u r t h e r  a n d  r e ­
q u i r e  t h a t  e x c e p t  i n  c e r t a i n  e x t r a o r d i n ­
a r y  s i t u a t i o n s ,  t h e  h e a r i n g  n e c e s s a r y  t o  
s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  d u e  p r o ­
c e s s  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  
m u s t  b e  h e l d  p r i o r  t o  t h e  m i d - t e r m  
s u s p e n s i o n  o r  d i s c h a r g e  o f  a  n o n - t e n u r e d  
t e a c h e r .

T h e r e  may b e  c e r t a i n  e x c e p t i o n a l  i n s t a n c e s  
i n  w h i c h  t h e  c o n d u c t  o f  a  t e a c h e r  w o u l d  
p r e s e n t  a  s e r i o u s  a n d  im m i n e n t  t h r e a t  t o  
t h e  p h y s i c a l  o r  p s y c h o l o g i c a l  w e l l - b e i n g  
o f  t h e  s t u d e n t s .  I n  s u c h  c a s e s ,  t h e  
im m e d i a t e  r e m o v a l  o f  t h e  t e a c h e r  f r o m  t h e  
c l a s s r o o m  w o u l d  b e  j u s t i f i e d .  T h e  r e q u i r e ­
m e n t s  o f  d u e  p r o c e s s  w o u l d  b e  m e t  b y  a  
p r o c e d u r e  w h i c h  p r o v i d e d  f o r  t h e  s u s p e n s i o n  
o f  t h e  t e a c h e r  w i t h  p a y  p e n d i n g  t h e  p r c m p t  
c o n v e n i n g  o f  a  f u l l  h e a r i n g . A b s e n t  s u c h  
e x t r a o r d i n a r y  c i r c u m s t a n c e s ,  h o w e v e r ,  a  
h e a r i n g  m u s t  b e  a f f o r d e d  a  n o n - t e n u r e d  
t e a c h e r  b e f o r e  s u s p e n s i o n  o r  d i s c h a r g e .
( E m p h a s i s  a d d e d . )

N i c h o l s  v .  E c k e r t , s u p r a  a t  1 3 66 .

I n  L ub ey  v .  C i t y  a n d  C o u n t y  o f  S a n  F r a n c i s c o ,

s u p r a , a t  4 4 5 ,  t h e  C o u r t  o r d e r e d  r e i n s t a t e m e n t  o f  t h e  p o l i c e

o f f i c e r s  who 1 .d b e e n  d e n i e d  d u e  p r o c e s s  i n  t h e i r  d i s m i s s a l ,

a n d  a w a r d e d  d am ag e s  i n  t h e  am o u n t  o f  l o s t  b e n e f i t s  a n d  n e t

l o s s  o f  s a l a r y  f r o m  t h e  d a t e  o f  t h e  i m p r o p e r  t e r m i n a t i o n  t o

t h e  d a t e  o f  t h e i r  r e i n s t a t e m e n t  o r  u n t i l  t h e y  w e r e  t e r m i n a t e d

a f t e r  a  p r o p e r  d u e  p r o c e s s  h e a r i n g .

S i m i l a r l y ,  i n  B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a , t h e

U. S .  S u p r em e  C o u r t  s t a t e d :

B e f o r e  a  p e r s o n  i s  d e p r i v e d  o f  a  p r o t e c t e d  
i n t e r e s t ,  h e  m u s t  b e  a f f o r d e d  o p p o r t u n i t y  
f o r  some k i n d  o f  a  h e a r i n g ,  " e x c e p t  f o r  
e x t r a o r d i n a r y  s i t u a t i o n s  w h e r e  some  v a l i d  
g o v e r n m e n t a l  i n t e r e s t  i s  a t  s t a k e  t h a t  
j u s t i f i e s  p o s t p o n i n g  t h e  h e a r i n g  u n t i l  
a f t e r  t h e  e v e n t . "  B o d d i e  v .  C o n n e c t i c u t ,
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401 U .S .  371 ,  3 79 .  W h i l e  "many c o n t r o ­
v e r s i e s  h a v e  r a g e d  a b o u t  . . . t h e  Due 
P r o c e s s  C l a u s e , " .  . . i t  i s  f u n d a m e n t a l  
t h a t  e x c e p t  i n  e m e r g e n c y  s i t u a t i o n s  ( a n d  
t h i s  i s  n o t  o n e )  d u e  p r o c e s s  r e q u i r e s  
t h a t  when  a  S t a t e  s e e k s  t o  t e r m i n a t e  [a 
p r o t e c t e d ]  i n t e r e s t  . . . ,  i t  m u s t  a f f o r d  
n o t i c e  a n d  o p p o r t u n i t y  f o r  h e a r i n g  a p p r o ­
p r i a t e  f o r  t h e  n a t u r e  o f  t h e  c a s e  b e f o r e  
t h e  t e r m i n a t i o n  b e c o m e s  e f f e c t i v e . "  B e l l  
v .  B u r s o n , 402 U .S .  535 ,  5 42 .  F o r  t h e  
r a r e  a n d  e x t r a o r d i n a r y  s i t u a t i o n s  i n  w h i c h  
we h a v e  h e l d  t h a t  d e p r i v e t i o n  o f  a  p r o ­
t e c t e d  i n t e r e s t  n e e d  n o t  b e  p r e c e d e d  by 
o p p o r t u n i t y  f o r  some k i n d  o f  h e a r i n g ,  s e e ,  
e . g . ,  C e n t r a l  U n i o n  T r u s t  Co. v .  G a r v a n ,
254 U .S .  554 ,  566 ;  P h i l l i p s  v .  C o m m i s s i o n e r ,
283 U .S .  589 ,  597 ;  Ew ing  v .  M y t i n g e r  v .
C a s s e l b e r r y ,  I n c . ,  339 U .S .  5 9 4 .  ( E m p h a s i s  
i n  o r i g i n a l . )

B o a r d  o f  R e g e n t s  v .  R o t h , s u p r a  a t  570 ,  n .  7 .  I m p l i c i t  i n  t h i s

l a n g u a g e  i s  a  d e t e r m i n a t i o n  t h a t ,  a b s e n t  e x t r a o r d i n a r y  c i r c u m ­

s t a n c e s ,  a  d i s m i s s a l  d o e s  n o t  b e c om e  e f f e c t i v e ,  a n d  i s  a  n u l l i t y ,  

u n t i l  a c c o m p l i s h e d  i n  a c c o r d a n c e  r e q u i s i t e  d u e  p r o c e s s  p r o c e e d ­

i n g s .

I n  a  s u b s e q u e n t  d e c i s i o n ,  t h e  S u p r em e  C o u r t  m u d d i e d  t h e  

w a t e r s  s o m ew h a t  a s  t o  w h e t h e r  a  p o s t - t e r m i n a t i o n  h e a r i n g  w o u l d  b e  

a c c e p t a b l e  u n d e r  F e d e r a l  d u e  p r o c e s s  r e q u i r e m e n t s .  I n  A r n e t t

v .  K e n n e d y , 416 U .S .  134 (19 .74 ) ,  a  g o v e r n m e n t  e m p l o y e e  w as  f i r e d  

f o r  m a k i n g  p u b l i c  s t a t e m e n t s  t o  t h e  e f f e c t  t h a t  h i s  i m m e d i a t e  

s u p e r v i s o r  h a d  a t t e m p t e d  t o  g i v e  a b r i b e .  U n d e r  t h e  a p p l i c a b l e  

c i v i l  s e r v i c e  r e g u l a t i o n s ,  t h e  e m p l o y e e ,  K e n n e d y ,  was  e n t i t l e d  t o  

o n l y  i n f o r m a l  p r o c e e d i n g s  p r i o r  t o  t e r m i n a t i o n ;  b u t  t h e  r e g u l a ­

t i o n s  p r o v i d e d  f o r  v e r y  e l a b o r a t e  p o s t - t e r m i n a t i o n  h e a r i n g  a s  

w e l l  a s  t h e  r i g h t  t o  r e i n s t a t e m e n t  w i t h  b a c k p a y  s h o u l d  t h e  e m p l o y e e  

p r e v a i l .  K enn edy  c h a l l e n g e d  t h e s e  p r o c e d u r e s ,  a r g u i n g  t h a t  h e  

was  e n t i t l e d  t o  a  f u l l  h e a r i n g  p r i o r  t o  t e r m i n a t i o n .  By a  5 -4  

d e c i s i o n ,  t h e  C o u r t  r e j e c t e d  K e n n e d y ' s  c h a l l e n g e ,  t h o u g h  t h e r e  

was no m a j o r i t y  o p i n i o n .  W r i t i n g  f o r  a  t h r e e - j u s t i c e  p l u r a l i t y ,  

J u s t i c e  R e h n q u i s t  s t a t e d  t h a t ,  w h e r e  C o n g r e s s  h a d  p r e s c r i b e d  a n d  

p a i d  c l o s e  a t t e n t i o n  t o  t h e  p r o c e d u r e s  t h a t  w o u l d  b e  a v a i l a b l e
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I e o l a n d . F l e i s c h e r  
ft F r i e d m a n

ATTORNEY! AT LAW

r r

when e n a c t i n g  t h e  l e g i s l a t i o n  t h a t  c r e a t e d  t h e  j o b  t e n u r e ,  t h e

s u b s t a n t i v e  r i g h t  c o u l d  n o t  b e  d i v o r c e d  f r o m  t h e  p r o c e d u r e s

p r o v i d e d  f o r  i t s  e n f o r c e m e n t :

. . . w h e r e  t h e  g r a n t  o f  a  s u b s t a n t i v e  
r i g h t  i s  i n e x t r i c a b l y  i n t e r t w i n e d  w i t h  
t h e  l i m i t a t i o n s  o n  t h e  p r o c e d u r e s  w h i c h
a r e  t o  b e  e m p l o y e d  i n  d e t e r m i n i n g  t h a t
r i g h t ,  a  l i t i g a n t  i n  t h e  p o s i t i o n  o f  
a p p e l l e e  m u s t  t a k e  t h e  b i t t e r  w i t h  t h e  
s w e e t .

A r n e t t , 1 5 3 - 4 .  I n  s h o r t ,  t h e  C o u r t  w a s  w i l l i n g  t o  d e f e r  t o  a  

C o n g r e s s i o n a l  d e f i n i t i o n  o f  t h e  d u e  p r o c e s s  r i g h t  w h e r e  C o n g r e s s

h a d  o b v i o u s l y  p a i d  c l o s e  a t t e n t i o n  t o  i t ,  a n d  w h e r e  t h e  e m p l o y e e

t o o k  t h e  j o b  w i t h  k n o w l e d g e  o f  t h e  p r e c i s e  d u e  p r o c e s s  p r o c e d u r e s  

a v a i l a b l e  i n  a  t e r m i n a t i o n .  T h u s ,  K e n n e d y  w as  e n t i t l e d  o n l y  t o  a  

p o s t - t e r m i n a t i o n  h e a r i n g ,  w i t h  a n  a w a r d  o f  b a c k p a y  i f  h e  p r e ­

v a i l e d .

I n  a n  o p i n i o n  c o n c u r r i n g  i n  p a r t  w r i t t e n  o n  b e h a l f  o f  

two j u s t i c e s ,  J u s t i c e  P o w e l l  r e j e c t e d  t h i s  a b d i c a t i o n  t o  t h e  

l e g i s l a t i v e  b r a n c h  t o  d e t e r m i n e  t h e  s u f f i c i e n c y  o f  c o n s t i t u t i o n a l  

d u e  p r o c e s s  p r o c e d u r e s .  H ow ev e r ,  i n  J u s t i c e  P o w e l l ' s  v i e w ,  t h e  

p o s t - t e r m i n a t i o n  h e a r i n g  p r o c e d u r e  s e t  f o r t h  i n  t h e  r e g u l a t i o n s  

was c o n s i s t e n t  w i t h  c o n s t i t u t i o n a l  d u e  p r o c e s s  a s  i n d e p e n d e n t l y  

v i e w e d  b y  J u s t i c e  P o w e l l ,  b e c a u s e  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  

e x p e d i t i o u s  r e m o v a l  o f  a n  u n s a t i s f a c t o r y  e m p l o y e e  was  s u b s t a n t i a l  

a n d  o u t w e i g h e d  K e n n e d y ' s  i n t e r e s t  i n  c o n t i n u a t i o n  o f  h i s  e m p l o y ­

m e n t  p e n d i n g  a n  e v i d e n t i a r y  h e a r i n g .  A r n e t t , s u p r a , 1 6 7 - 9 .  

H ow ev e r ,  i n  m a k i n g  t h i s  b a l a n c i n g  t e s t ,  J u s t i c e  P o w e l l  p u t  much 

s t o c k  i n  t h e  f a c t  t h a t  t h e  c i v i l  s e r v i c e  r e g u l a t i o n s  p r o 1 i d e d  f o r  

a n  a w a r d  o f  b a c k p a y  i f  t h e  c o m p l a i n a n t  p r e v a i l e d  o n  t h e  m e r i t s  o f  

h i s  c l a i m .  I d .  a t  1 69 .

T h e  r e m a i n i n g  f o u r  j u s t i c e s  w o u l d  h a v e  r e q u i r e d  a  p r e ­

t e r m i n a t i o n  h e a r i n g .

A r n e t t  o b v i o u s l y  s u p p l i e s  no p r e c e d e n t  f o r  a  d e t e r ­

m i n a t i o n  t h a t  H o l l o w a y  was  n o t  e n t i t l e d  t o  a  p r e - t e r m i n a t i o n
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H e d l a n d , F l e i s c h e r  
& F r i e d m a n

ATTORNEYS AT LAW 
«mir lou

1 h e a r i n g .  No l e g i s l a t i v e l y - p r e s c r i b e d  " d u e  p r o c e s s "  p r o c e d u r e s  

e x i s t  f o r  d i s m i s s a l  o f  m a g i s t r a t e s ,  i n  A l a s k a ,  a s  t h e y  d i d  f o r

g o v e r n m e n t  e m p l o y e e s  i n  A r n e t t ; t h u s ,  t h e  b a s i s  f o r  t h e  A r n e t t
#

p l u r a l i t y  o p i n i o n  i s  l a c k i n g  i n  t h i s  c a s e .  M o r e o v e r ,  t h e r e  i s  no 

p r o v i s i o n  f o r  a u t o m a t i c  a w a r d  o f  b a c k p a y  s h o u l d  H o l l o w a y  p r e v a i l  

a t  a  h e a r i n g  o n  t h e  m e r i t s  o f  h i s  c o n t e n t i o n s .  T h u s ,  a  " b a l a n c ­

i n g  t e s t "  w o u l d  show t h a t  t h e  g o v e r n m e n t ' s  h a r d s h i p s  i n  c o n t i n u ­

i n g  t o  em p lo y  H o l l o w a y  ( h e  c o u l d  h a v e  b e e n  s u s p e n d e d  o r  a s s i g n e d  

t o  no d u t i e s  w i t h  f u l l  p a y  p e n d i n g  a  n e a r i n g )  d o e s  n o t  o u t w e i g h  

t h e  h a r d s h i p  t o  H o l l o w a y  i n  b e i n g  f u l l y  d e p r i v e d  o f  e m p l o y m e n t  

a n d  c o m p e n s a t i o n  g u a r a n t e e  t o  a h e a r i n g ,  w i t h o u t  e v e n  a  s t a t u t o r y

o r  r e g u l a t o r y  r i g h t  t o  a n  a w a r d  o f  b a c k p a y  s h o u l d  h e  p r e v a i l  i n  a
1/

s u b s e q u e n t  h e a r i n g .

An a w a r d  o f  b a c k p a y  u n t i l  H o l l o w a y  i s  a f f o r d e d  d u e  

p r o c e s s  a n d  p r o p e r l y  t e r m i n a t e d  ( i f  t h i s  i s  t h e  u l t i m a t e  d e t e r ­

m i n a t i o n )  i s  a p p r o p r i a t e  b e c a u s e  (.1) H o l l o w a y  i s  e n t i t l e d  t o  s u c h  

c o m p e n s a t i o n  u n t i l  h e  i s  p r o p e r l y  t e r m i n a t e d  f r o m  h i s  p o s i t i o n  

a n d  (.2) a n  a w a r d  c o n d i t i o n e d  u p o n  H o l l o w a y ' s  u l t i m a t e l y  p r e ­

v a i l i n g  o n  t h e  m e r i t s  d o e s  n o t  s e r v e  t o  d i s c o u r a g e  p u b l i c  e m p l o y ­

e r s  f r o m  d i s r e g a r d i n g  c o n s t i t u t i o n a l  r i g h t s  t o  a  p r e - t e r m i n a t i o n  

h e a r i n g .  I f  a n  e m p l o y e r  c a n  s u m m a r i l y  d i s m i s s  a n  e m p l o y e e  a n d  

p o s s i b l y  e s c a p e  l i a b i l i t y  f o r  p a y m e n t  o f  w a g e s  p r i o r  t o  a  t e r m i ­

n a t i o n  h e a r i n g ,  h e  may b e  i n c l i n e d  t o  do  s o ,  r e g a r d l e s s  o f  t h e  

d i c t a t e s  o f  t h e  C o n s t i t u t i o n .

1 /  C e r t a i n l y  t h i s  C o u r t  w o u l d  h a v e  t h e  p ow e r  t o  aw a r d  
b a c k p a y  u p o n  H o l l o w a y ' s  p r e v a i l i n g  a t  a  s u b s e q u e n t  
h e a r i n g ;  h o w e v e r ,  t h e  p o i n t  m ade  h e r e  i s  t h a t  s u c h  a n  
a w a r d  s h o u l d  n o t  b e  c o n d i t i o n e d  u p o n  s u c h  a n  o u t c o m e  i n  
t h a t  t h e  d i s m i s s a l  w a s  a  n u l l i t y  i n  t h a t  i t  w as  n o t  
p r e c e d e d  by  c o n s t i t u t i o n a l l y - m a n d a t e d  d u e  p r o c e s s .
S e e  Owen v .  C i t y  o f  I n d e p e n d e n c e ,  445 U .S .  622 ,  6 3 2 ,  
n .  12 (1979)  .
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