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P r e f a c e  ^

P r o b l e m s  r e g a r d i n g  t h e  c o s t  a n d  l a c k  o f  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n o e  a r e  a f f e c t i n g  a v a r i e t y  

o f  i n s u r a n c e  c o n s u m e r s .  T h e  f o l l o w i n g  a r t i c l e  la  b a a e d  

o n  t e a t i a o n y  w h i c h  t h e  P e n n a y l v a n i a  T r i a l  L a w y e r a  A s s o -  

c i a t i o n  p r e s e n t e d  o n  t h i s  i a p o r t a n t  i s s u e  b e f o r e  
s e v e r a l  c o a a l t t e e a  o f  t h e  G e n e r a l  A s s e m b l y .

T h e  f i r s t  p a r t  o f  t h e  a r t i c l e  r e v e a l s  t h a t  t h e  

p r o b l e m  i s  n o t  t h e  r e s u l t  o f  a c r i s i s  i n  o u r  l e g a l  a y s -  

t e a - - t h e r e  h a s  b e e n  n o  s u d d e n  i n c r e a s e  in c l a i m s  o r  

l i t i g a t i o n .  F u r t h e r ,  t h e  t o t a l  c o a t  o f  p a y i n g  l i a b i l i t y  

c l a i m s  h a s  d o n e  n o t h i n g  m o r e  t h a n  k e e p  p a c e  w i t h  t h e  

u n d e r l y i n g  r a t e  o f  i n f l a t i o n  f o r  t h e  g o o d s  a n d  s e r v i c e s  

f o r  w h i c h  t h e  c o m p e n s a t i o n  is- p a i d .  Zt g o e s  o h  t o  

d e m o n s t r a t e  t h a t  t o r t  " r e f o r i u a " - - r e a t r i c t i o n s  o n  t h e  r i g h t s  

o f  i n j u r e d  c i t i * e n s - - h a v e  n o  e f f e c t  o n  t h e  c o s t  a n d  a v a i l ­

a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e .  O n e  o f  t h e  b e s t  e x a m p l e s  
o f  t h i s  l a  w h a t  h a s  h a p p e n e d  ,in t h e  a r e a  o f  m u n i c i p a l  

l i a b i l i t y  i n s u r a n c e  d e s p i t e  t h e  e x t r e m e l y  r e s t r i c t i v e  

P e n s y l v a n i a  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  o f  19 78 .

T h e  s e c o n d  p a r t  r e v e a l s  t h a t  .tie r o o t  c a u s e  o f  t h e  

c u r r e n t  p r o b l e m  is  t h e  c y c l i c a l  e c o n o m i c s  o f  t h e  i n s u r a n c e  

b u s i n e s s  a n d  i t s  r e l a t i o n s h i p  t o  u n d e r l y i n g  e c o n o m i c  

c o n d i t i o n s .  C o m p e t i n g  i n s u r a n c e  c o m p a n i e s  w e r e  e n g a g e d  

i n  a p r i c e  w a r  w h e n  i n t e r e s t  r a t e s  w e r e  h i g h  a n d  

r i s i n g .  W h e n  i n t e r e s t  r a t e s  f e l l  s h a r p l y ,  a s  a r e s u l t  

o f  t h e  e c o n o m i c  r e c o v e r y ,  t h e  i n s u r a n c e  c o m p a n i e s  b e g a n  

t o  r a i s e  p r i c e s  d r a m a t i c a l l y  a n d  e v e n  c u t  o f f  c o v e r a g e  

i n  l e s s  p r o f i t a b l e  l i n e s  i n  o r d e r  t o  i n c r e a s e  t h e i r  

p r o f i t a b i l i t y .  T h e  f o l l o w i n g  e x a m p l e  d e m o n s t r a t e s  h o w  

t h i s  " c r i s i s "  o f  c o s t  a n d  l a c k  o f  a v a i l a b i l i t y  d e v e l o p s t

Hypothetical Insurance Company

Year Surplus *

TOtal Permitted 

Written Premiums

(Cost) 

Average Premium 

Per Policy

(Availability) 

Humber of Policies whicf 

Can Be Written

1980 $1,000,000 $3,000,000 $1,000 3,000

1981 $1,000,000 $3,000,000 $900 3,333
1982 $1,000,000 S3,000,000 S800 3,750

1983 $1,000,000 $3,000,000 $700 4,286

1964 S I ,000,000 $3,000,000 S600 5,000

198* S I ,000,000 $3,000,000 S I ,500 2,000

------------------------------------------------------------------  r
1 I n s u r a n c e  I n d u s t r y  ja r g o n  fo r  n e t  v o r lh .
2 B a s e d ' on th e  t y p i c a l  3 t o  1 w r i t t e n  premi ums t o  s u r p l u s  r a t i o  p e r mi t t e d  i n 

nn  c f  e m r o c .  ,



P r e s u m i n g  t h a t  t h a  1 9 8 0  a v e r a g e  $ 1 , 0 0 0  p r e m i u m  p e r  
p o l i c y  r a p r a a e n t a  a d e q u a t e  r a t e s ,  t h i a  ^ i n s u r a n c e  c o a -  

p a n y  p r o c e e d e d  o v e r  t h a  n e x t  a a v e r a l  y e a r s  t o  e n g a g e  i n  
a p r i c e  w a r  w i t h  c o m p e t i t o r s  b y  c u t t i n g  p r e m i u m s  t o  

e x p a n d  i t s  m a r k e t  s h a r e .  T h i a  c a u s e d  t h e  a v e r a g e  p r e -  
a i u m  t o  b e c o m e  p r o g r e s s i v e l y  m o r e  I n a d e q u a t e .  T h i s  

c o m p a n y  b e c a m e  i n c r e a s i n g l y  o v e r  r e l i a n t  o n  i n v e s t m e n t  
i n c o m e  t o  m a k e  u p  t h e  d i f f e r e n c e .  S u c h  a s t r a t e g y  m a y  

b e  s u c c e s s f u l  w h e n  i n v e s t m e n t  y i e l d s  a r e  h i g h  o r  i n ­
c r e a s i n g ,  b u t  w h e n  y i e l d s  f a l l  a n d  c l a i m s  m u s t  b e  p a i d  

o n  t h e  i n c r e a s e d  n u m b e r  of p o l i c i e s  w h i c h  w e r e  s o l d  a t  

i n a d e q u a t e  r a t e s ,  p r o f i t a b i l i t y  s u f f e r s .  T h e  r e s u l t  is 

t h a t  t h e  a v e r a g e  p r e m i u m  r i s e s  d r a m a t i c a l l y .  T h i s ,  i n 

t u r n ,  c a u s e s  a n  e q u a l l y  d r a m a t i c  d e c r e a s e  i n  t h e  n u m b e r  

o f  p o l i c i e s  w h i c h  c a n  b e  w r i t t e n .

E x a m i n i n g  t h e  c o s t  s i d e  o f  t h e  " c r i s i s " — e v e n  if 

it w e r e  n e c e s s a r y  f o r  t h e  a v e r a g e  p r e m i u m  t o  g o  f r o m  

$ 1 , 0 0 0  t o  $ 1 , 5 0 0  f i v e  y e a r s  l a t e r ,  t h a t  s h o u l d  o n l y  

h a v e  r e q u i r e d  a r e l a t i v e l y  t o l e r a b l e  8 .4 5 % a n n u a l  r a t e  

i n c r e a s e ,  i n s t e a d  o f  t h e  a v e r a g e  1 5 0 %  o n e  y e a r  i n c r e a s e  

f r o m  $ 6 0 0  t o  $ 1 , 5 0 0  t o  i m p r o v e  p r o f i t a b i l i t y  b e c a u s e  

o f  p r e v i o u s l y  u n w a r r a n t e d  p r e m i u m  r e d u c t i o n s .

L o o k i n g  a t  t h e  a v a i l a b i l i t y  s i d e  o f  t h e  " c r i s i s " - -  

w h e n  a n  i n s u r a n c e  c o m p a n y  is f o r c e d  t o  r e d u c e  t h e  

n u m b e r  o f  p o l i c i e s  i t  i s  w r i t i n g  d u e  t o  c h a n g e s  i n  

s u r p l u s  o r  r a t e s ,  it n a t u r a l l y  l o o k s  a t  t h e  p r o f i t ­

a b i l i t y  o f  e a c h  l i n e  o f  i n s u r a n c e  i t  i s  w r i t i n g  i n  

o r d e r  t o  s e l e c t  w h e r e  t h e  c u t b a c k s  w i l l  o c c u r .  F o r  

e x a m p l e ,  i f  it w r i t e s  s i x  l i n e s ,  e a c h  h a v i n g  a r e t u r n  

o n  i n v e s t m e n t  o f  25 % , 2 0 % ,  1 7 % ,  1 5 % ,  1 2 %  a n d  1 0 %  r e ­

s p e c t i v e l y ,  t o  i m p r o v e  p r o f i t a b i l i t y  i t  w i l l ,  w h e r e v e r  

p o s s i b l e ,  s t o p  w r i t i n g  t h o s e  l i n e s  w h e r e  t h e  p r o f i t  is 

l o w e s t .  I t  m a k e s  n o  d i f f e r e n c e  w h a t  t h e  c l a i m  h i s t o r y  

is  o f  t h e  i n d i v i d u a l  p o l i c y h o l d e r s  i n  a n y  o f  t h e s e  l e B s  

p r o f i t a b l e  l i n e s .  T h e  c o m p a n y  m a y  a l s o  s t o p  w r i t i n g  a 
f e w  o f  i t s  m o r e  p r o f i t a b l e  l i n e s  w h e r e  it h a s  r e l a t i v e ­

ly l i t t l e  d a t a  a n d  s o m e  r e a s o n  f o r  u n c e r t a i n t y .  F o r  

e x a m p l e ,  t h e  c o m p a n y  m a y  b e  w r i t i n g  f i f t y  i n s u r a n c e  

p o l i c i e s  f o r  d a y  c a r e  c e n t e r s  y i e l d i n g  a 2 0 %  r e t u r n  

w i t h  l i t t l e  o r  n o  c l a i m  h i s t o r y .  B e i n g  a w a r e  o f  a c a s e  

i n v o l v i n g  m i s t r e a t m e n t  o f  c h i l d r e n  i n  a d a y  c a r e  c e n t e r  
i n  C a l i f o r n i a ,  it m a y  c h o o s e  t o  idrop t h i s  l i n e  t o  h e l p  

a c h i e v e  t h e  n e c e s s a r y  o v e r a l l  r e d u c t i o n  in p o l i c i e s ,  

r a t h e r  t h a n  d r o p  5 0 0  p o l i c i e s  i n  l i n e s ,  s u c h  as  a u t o  o r  

h o m e o w n e r s  i n s u r a n c e ,  w h i c h  m a y  b e  y i e l d i n g  a h i g h l y  

p r e d i c t a b l e  a n d  s t e a d y  17%.



T h e r e  io s i m p l y  n o  w a y  t o  j u s t i f y  t h e  a b r u p t  

i n c r e a s e  i n  c o s t  a n d  l a c k  o f  a v a i l a b i l i t y  o f  l i a b i l i t y  

i n s u r a n c e  o c c u r r i n g  in t h e  c u r r e n t  j^haie o f  t h e  i n­

s u r a n c e  c y c l e ,  e x c e p t  t o  s u g g e s t  t h a t  t h e r e  is a 

" c r i s i s . "  C l e a r l y ,  t h i s  p r o b l e m  c o u l d  b e  a v o i d e d  by 

b e t t e r  d i s c i p l i n e  in t h e  i n s u r a n c e  m a r k e t  e x e r c i s e d  by  
b o t h  t h e  c o m p a n i e s  i n v o l v e d  i n  t h i s  c o n d u c t  a n d  t h o s e  

c h a r g e d  w i t h  t h e  r e g u l a t o r y  r e s p o n s i b i l i t y .
*

T h e  t h i r d  p a r t  o f  t h e  a r t i c l e  s u g g e s t s  s o m e  o f  t h e  

t y p e s  o f  s o l u t i o n s  w h i c h  w o u l d  p r o v i d e  p r o m p t  a n d  e f ­

f e c t i v e  r e l i e f .  T h e  a c c o m p a n y i n g  e x h i b i t s  w i l l  a l s o  be  

o f  p a r t i c u l a r  i n t e r e s t .

O n l y  b y  u n d e r s t a n d i n g  t h e  t r u e  n a t u r e  o f  a p r o b l e m  

c a n  a p p r o p r i a t e  r e m e d i e s  b e  d e v e l o p e d .  Th i s-  a r t i c l e  

w a s  w r i t t e n  in t h e  h o p e  o f  f u r t h e r i n g  t h a t  u n d e r ­
s t a n d i n g  .



T a b l e  o f  C o n t « n f .
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X T h e  T o r t  S y s t e m  a n d  I t s  X a p a c t  1
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A. T h e  M y t h  o f  L i t i g i o u s n e s s  1

B. T h e  C o s t  o f  P a y i n g  L i a b i l i t y  5 
C l a i m s

C. " E a s y "  A n s v e r s i  I n e f f e c t i v e  a n d  8 

I n a p p r o p r i a t e  S o l u t i o n s

XI T h e  I n s u r a n c e  " C r i s i s "  10 *
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T a b l e _ o f _ E x h i  bi ts

P a a e

" S t a l k i n g  B u r g e r ' s  W i l d  a n d  E l u s i v e  \  3 3 - 3 5

L i t i g a t i o n  F l o o d "  b y  J o h n  G u i n t h e r  

T h  e _ B a r  r a s t e r  , Vol'. # X V I  , N o  i 2,

S u m m e r ,  1 9 8 5

T h e  H a r d  S e a r c h  f o r  P r o p e r t y  I n s u r a n c e , "  35

T h  e _ N e  w _ Y o r  k _ T i n i e s ( 7 / 7 / 8  5) •,

L e t t e r  t o  t h e  E d i t o r  b y  A l f r e d  I. J a f f e  35

T h e  N e w  Y o r k  T i m e s  ( 6 / 2 5 / S 5 )

" A r e a  H a s  t h e  N a t i o n ' s  F a s t e s t - R i s i n g  3 6 - 3 7

M e d i c a l  P r i c e s , "

T h e _ P h i _ l ^ a d e l _ £ h i a _ I _ n c u i  r er ( 3 / 1 0 / E 5  !

" N a d e r ,  I n s u r a n c e  F i r m s  D i f f e r  o n  N e e d  3E

f o r  L i a b i l i t y  R a t e  H i k e s "

P c s t - G a c e t t e  ( 1 1 / E / E 5 ;

" T a m i n c  t h e  I n s u r a n c e  I n d u s t r y ' s  39

5 o c r. s a n d  B u s t s "

T h e  N e w  Y o r k  T i r e s  (1 2‘ ’ 2 2 / e 5 ’

" S t u d y  A n a l y z e s  I n d u s t r y  W o e s "  4 C

J o u r n a l  c f  2 E Z Z 2 T £ e ( 6 / 2 C / E 5 !

" R a p i d  R e t u r n  t o  L a c k  c f  P r i c e  41

D i s c i p l i n e  S e e n "

N a t i o n a l  U n d e r w r i t e r  ( 1 1 / 8 / S 5 )

H " R a t h e r  H o t  D i s c u s s i o n  o n  C a p a c i t y "  4 2 - 4 3
Na t  i _ o n a ^ _ U n £ e r  w r  i  t  e r  ( l l / e / 8 5 )

I  R e m a r k s  t o  t h e  F l o r i d a  S e n a t e  C o m m e r c e  4 4 - 4 S
C o m m i t t e e  or.  F r o p e r t y  a n d  L i a b i l i t y  
I n s u r a n c e  b y  C o m m i s s i o n e r  B i l l  G u n t e r

J  S y n o p s i s  c f  t h e  P e n n s y l v a n i a  P o l i t i c a l  4 9 - 5 2
S u b d i v i s i o n  T o r t  C l a i m s  A c t  
b y  C h a r l e s  E .  E v a n s ,  E s q .

K L e t t e r  f r o m  a n  a t t o r n e y  w h o  r e p r e s e n t s  5 3
m u n i c i p a l i t i e s

L  " Q u a r t e r l y  E a r n i n g s  P e r  S h a r e  R i s e  A g a i n "  5 4
B e s t ' s  I n s u r a n c e  M a n a g e m e n t  R e p o r t s  ( 9 / 9 / 6 5 )



•f

I . ? h e _ T o r t _ j y s t e r r j _ a n d _ i t s  I m p a c t  On L i a b i l i t y  i n s u r a n c e C o s t s  
w h e t h e r  i t  i s  a n  a r t i c l e  o r  e d i t o r i a l ^  o n  r i s i n g  

l i a b i l i t y  i n s u r a n c e  c o s t s  f o r  m u n i c i p a l i t i e s ,  d a y  c a r e
I

c e n t e r s ,  d o c t o r s ,  n u r s e  m i d w i v e s ,  t a v e r n  o w n e r s ,  m a n u ­
f a c t u r e r s  o f  v a r i o u s  p r o d u c t s  f r o m  a s b e s t o s  t o  a u t o s ,  f r o m

rc h e m i c a l s  t o  d r u g s ,  o r  t h e  o w n e r s  o f  c o m m e r c i a l  v e h i c l e s  o r  
p r i v a t e  p a s s e n g e r  a u t o m o b i l e s ,  o r  a n y  n u m b e r  o f  o t h e r  
a r e a s ,  t h e  f o c u s  a l w a y s  s e e m s  t o  b e  t h a t  w e  l i v e  i n  a 

" l i t i g i o u s  s o c i e t y . "  T h e  b a s i c  t e n e n t s  o f  t h i s  p e r c e p ­
t i o n  a r e  t h a t  w e ,  a s  a p e o p l e ,  a r e  n o t  o n l y  m o r e  l i k e l y  
t o  s u e  t h a n  o t h e r  p e o p l e ,  b u t  t h a t  w e  a r e  a l s o  m o r e  
l i k e l y  t o  s u e  t h a n  w e  u s e d  t o  b e .  N e i t h e r  t u r n s  o u t  t o  
be t r u e .

A .  T h e  M ^ t h  o f  t i a i o u s r e s E
A r e c e n t  s u r v e y  b y  P r o f e s s o r  M a r c  G a l a n t e r ,

p u b l i s h e d  i n  t h e  U C L A  L a w  R e v i e w ,  o f  t h e  l i t i g i o u s n e s s

o f  c i t i z e n s  o f  m a j o r  i n d u s t r i a l  n a t i o n s  c l e a r l y  s h o w e d
t h a t  A m e r i c a n s  a r e  r e a l l y  q u i t e  n o r m a l  i n  t e r m s  o f
t h e i r  t e n d e n c y  t o  s u e :

" [ T ] h e  U n i t e d  S t a t e s  r a t e  o f  p e r  
c a p i t a  u s e  o f  t h e  r e g u l a r  c i v i l  c o u r t s  i n  
1 9 7 5  w a s  j u s t  b e l o w  4 4  p e r  t h o u s a n d .  T h i s  i s  
i n  t h e  s a m e  r a n g e  a s  E n g l a n d ,  O n t a r i o ,  A u s ­
t r a l i a ,  D e n m a r k ,  N e w  Z e a l a n d ,  s o m e w h a t  h i g h e r  
t h a n  G e r m a n y  o r  S w e d e n ,  a n d  f a r  h i g h e r  t h a n  
J a p a n ,  S p a i n  o r  I t a l y .  . . .  A c c o r d i n g  t o  a 
r e c e n t  r e p o r t ,  s o m e  f i v e  m i l l i o n  c a s e s  a r e  
f i l e d  i n  Y u g o s l a v i a  e a c h  y e a r ,  a n  a s t o n i s h i n g  
f i g u r e  f o r  a c o u n t r y  o f  2 2  m i l l i o n  p e r s o n s . " *
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If w e  a r e  n o t  m o r e  l i k e l y  to s u e  t h a n  t h e  c i t i z e n s

o f  o t h e r  m a j o r  i n d u s t r i a l  n a t i o n s ,  a r e  w e  ' ( l o r e  l i k e l y
\

t o  s u e  t h a n  w e  u s e d  t o  b e ?  A g a i n ,  t h e  a n s w e r  i s  n o .
i

T h e r e  i s  r . o c l e a r  t r e n d  t o w a r d  a n  i n c r e a s e  i n  t h e  
t e n d e n c y  o f  A m e r i c a n s  t o  b r i n g  a c i v i l  l a w s u i t .  R e c e n t  
a r t i c l e s  b y  S t e p h e n  D a n i e l s ,  P h . D . ,  " W e ' r e  N o t  a 
L i t i g i o u s  S o c i e t y :  T h e  F a c t s  Do  N o t  S u p p o r t  t h e  R h e t o r i c
S u r r o u n d i n g  t h e  L i t i g a t i o n  E x p l o s i o n , "  p u b l i s h e d  i r .  T h e  
J u  d o  e s _ J o u  r  n a 1̂ , S p r i n g  1 9 9 5 ,  a n d  " L a d d e r s  a n d  B u r h e s :
T h e  P r o b l e m  o f  C a s e l o a d s  a n d  S t u d y i n g  C o u r t  A c t i v i t i e s  
o v e r  T i m e , "  p u b l i s h e d  i r .  t h e  A m e r i c a n  B a r  F o u n d a t i o n  
P e  s e a r c h .  J o u r n a l ,  V o l u m e  1 9 9 4 ,  F a l l ,  N u m b e r  4 ,  s u p p o r t  
t h i s .  A l s o  n o t e  t h e  f o l l o w i n g  g r a p h ,  s h e w i n g  l i t i g a t i o n  
t r e r d s  i r .  t h r e e  m a j o r  C a l i f o r n i a  c o u n t i e s ,  a s t a t e  w i t h  
a r e f u t a t i o n  f o  * l i t i c i e u s r . e s s .

S u i t s  

per

1 , 0 0 0
p o p u­

l a t i o n

L o s  A n g e l e s  C o u n t y ,  C A 
A l a m e d a  C o u n t y ,  C A  
S a n  B e n i t o  C o u n t y ,  C A

S o u r c e s :  G a l a n t e r ,  s u p r a  at fn (1), p . 40; S e l v i n ,  K

a n d  E b e n e r ,  P., M a n a g i n g  the U n m a n a g e a b l e :  A His
t o r y  of C i v i l  D e l a y  in the Los A n g e l e s  S u p e r i c  
C o u r t ,  T h e  I n s t i t u t e  for C i v i l  J u s t i c e ,  R a n d  Ccr 
p o r a t i o n  (1984), p . 34.



A s  P r o f e s s o r  G a l a n t e r  e x p l a i n s ,  111 h e \ p a  1 1  e r  n 
o f  u s e  ( c f  t h e  l a w  t o  r e s o l v e  d i s p u t e s ]  i s  c o n s e r v a ­
t i v e ,  d e p a r t i n g  r e l a t i v e l y  l i t t l e  f r o m  e a r l i e r  p a t ­
t e r n s .  " 2 v

K h a t ,  t h e n ,  o f  s u c h  f a c t s  t h a t  n e a r l y  t w i c e  a s  
m a n y  c i v i l  a c t i o n s  w e r e  f i l e d  i n  f e d e r a l  d i s t r i c t  
c o u r t s  i n  1 9 8 3  a s  i n  1 9 7  7 ? ^  D o e s n ' t  t h a t  p r o v e  w e  a r e  
m o r e  l i k e l y  t o  s u e  t h a n  w e  u s e d  t o  b e ?  N o ,  a s  P r o f e s ­
s o r  G a l a n t e r  e x p l a i n s :

" [ 0  ) r. e t h i r d  o f  t h e  w h o l e  i n c r e a s e  c o n ­
s i s t e d  o f  a j u m p  f r o m  6 C 0 t o  4 1 , 0 0 0  c a s e s  
f i l e d  b y  t h e  f e d e r a l  g o v e r n m e n t  t o  r e c l a i m  
o v e r p a y m e n t  c f  v e t e r a n s '  o r  S o c i a l  S e c u r i t y  
b e n e f i t s  o r  t o  c o l l e c t  o n  s t u d e n t  l o a n s .  T h e  
n e x t  l a r g e s t  g a i n  w a s  a n  i n c r e a s e  f r o m  3 , 0 0 0  
t o  2 0 , 0 0 0  i n  c l a i m s  t o  r e s t o r e  d i s a b i l i t y  
p a y m e n t s  c u t  o f f  b y  t h e  R e a g a n  A d m i n i s t r a ­
t i o n .  . . .  T h e s e  n u m b e r s  r e f l e c t  s p e c i f i c  
s o c i a l  a n d  p o l i t i c a l  e v e n t s  a n d  d o n ' t  p o i n t  
t o  a n y  a c r c s s - t h e - b o a r d  i n c r e a s e  o r  d e c r e a s e  
i n  l i t i g i o u s n e s s .

I n  P e n n s y l v a n i a ,  n o t e c  P h i l a d e l p h i a  a u t h o r ,  J o h n  
G u i n t h e r ,  f o u n d  t h a t  f i l i n g s  o f  c i v i l  a c t i o n s  i n  P e n n ­
s y l v a n i a  c o u r t s  h a v e  r i s e n  a t  a n  a v e r a g e  r a t e  o f  1% p e r  
y e a r  o v e r  t h e  l a s t  f i v e  y e a r s ,  a r a t e  o f  i n c r e a s e  w h i c h  

i s  o n e - t h i r d  o f  t h e  n a t i o n a l  a v e r a g e .  F u r t h e r ,  m o s t ,  
i f  n o t  a l l  o f  t h i s  n e g l i g i b l e  i n c r e a s e  c a n  b e  a c c o u n t e d  
f o r  b y  i n c r e a s e s  i n  t h o s e  c i v i l  a c t i o n s  i n v o l v i n g  
f a m i l y  l a w  m a t t e r s  s u c h  a s  s u p p o r t ,  a l i m o n y ,  c u s t o d y
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a n d  d i v o r c e  w h i c h  a c c o u n t  f o r  t h e  o v e r w h e l m i n o  b u l k  
o f  a l l  c i v i l  p r e c e e d i n g s  i n  o u r  c o u r t s .  | h e r e a s  
l i a b i l i t y  i n s u r a n c e  c o r e s  i n t o  p l a y  i r .  p e r s o n a l  i n j u r y

I
c a s e s ,  w h i c h  a c t u a l l y  a c c o u n t  f o r  o n l y  a s m a l l  p e r c e n ­
t a g e  c f  t h e  c a s e s  i n  t h e  c o u r t s .  T h e r e  h a s  b e e n  v i r t u a l  
n o  d i f f e r e n c e  i n  t h e  r a t e  o f  f i l i n g  p e r s o n a l  i n j u r y  c a s e  
f r o m  y e a r  t o  y e a r  s i n c e  a b o u t  t h e  m. i d - 1 9 7 0 ' s . 3 ( S e e  E x  h i  

W h i l e  t h e  o v e r a l l  r a t e  c f  f i l i n g  p e r s o n a l  i n j u r y  
c a s e s  i s  s t a b l e ,  t h e r e  w i l l  a l w a y s  b e  s u b t l e  c h a n g e s  m  
t h e  t y p e s  o f  c a s e s  b r o u g h t .  T h i s  w o u l d  r e f l e c t  t h e  
c o n t i n u i n g  e v o l u t i o n  c f  t h e  i n c r e a s i n g l y  c o m p l e x  
s o c i e t y  i n  w h i c h  w e  l i v e .  F c r  e x a m p l e ,  t h e r e  rr. a y  b e  
m e r e  p o l l u t i o n  o r  d r u g  l i a b i l i t y  c a s e s  n e w  t h a n  t h e r e  
w e r e  f i f t y  o r  o n e  h u n d r e d  y e a r s  a g e .  N e w  t  r. e r  e a r e  
t h o u s a n d s  c f  c o m p l e x  c h e r i c a l  c o m p o u n d s  b e i n g  r e l e a s e d  
i n t o  o u r  e n v i r o n m e n t  a n d  w e  a r e  b e t t e r  a b l e  t o  d e t e r ­
m i n e  t h e  h a r m  t h e y  c a n  c a u s e .  I n  t h e  p a s t  t h e r e  w e r e  
n e t  n e a r l y  a s  m a n y  c h e m i c a l s  a n d  i t  w a s  f a r  m o r e  d i f f i ­
c u l t ,  i f  n o t  i m p o s s i b l e ,  t o  p r o v e  t h a t  t h e y  w e r e  t h e  
c a u s e  c f  t h e  h a r m ,  p e o p l e  s u f f e r e d .  S u r e l y ,  t h e r e  a r e  
l e s s  t r a v e l e r s  i n v o l v e d  i r .  r a i l r o a d  a c o i d e r . t  c a s e s  p e r  
c a p i t a  t o d a y ,  b u t  m o r e  i n v o l v e d  i n  a i r p l a n e  a c c i d e n t  
c a s e s ,  a n d  s o  o n .



F i n a l l y ,  s o m e  c r i t i c s  h a v e  t h e  i d e a  t h a t  t h e  i n ­
c r e a s e d  n u m b e r  o f  l a w y e r s  i s  s o m e h o w  m e a n i n g f u l  i n  
t e r m s  o f  l i t i g a t i o n .  K h a t  t h e y  o v e r l o o k  cl r  f o r g e t  i s  
t h a t  a l e g a l  e d u c a t i o n  h a s  c o m  e > t o  b e  v i e w e d  a s  h a v i n g  
v a l u e  b e y o n d  t h e  p r a c t i c e  c f  l a w .  T h u s ,  m a n y  l a w y e r s  
t o d a y  n e v e r  p r a c t i c e  l a w .  F u r t h e r ,  e v e n  f o r  t h o s e  w h o  
d o ,  m o s t  o f  t h e  m o d e r n  p r a c t i c e  o f  l a w  d o e s  n o t  i n v o l v e  
l i t i g a t i o n .

E . T h  e _ C o  s t _ o  f _ P a  v g_Li _ a  b

G e n e r a l l y ,  t h e  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  c l a i m s  

a n n u a l l y  r i s e s  at  a p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l  

t o  t h e  u n d e r l y i n g  r a t e  cf  i n f l a t i o n  ir. t h e  e c o n o m y  

f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e  c o m p e n s a t i o n  is b a s e d  u p o n ,  

i n c l u d i n g  m e d i c a l  e x p e n s e s ,  l o s t  i n c o m e ,  et c .  T h i s  is 

p o i n t e d  o u t  b y  a n u m b e r  o f  r e c e n t  s t u d i e s .  F o r  e x -
i

a m p l e ,  a F . a n d  C o r p o r a t i o n  s t u d y  o f  M i r y  v e r d i - t s  i n  
C o o k  C o u n t y ,  I l l i n o i s  ( C h i c a g o ) ,  r e v e a l e d  t h a t  w h e n  
i n f l a t i o n  i s  c o n s i d e r e d ,  v e r d i c t s  t o d a y  a r e ,  g e n e r a l l y  
s p e a k i n g ,  n o  h i g h e r  t h a n  t h e y  w e r e  i r .  1 9 6 0 .  M a r k  
P e t e r s o n  a n d  A u d r e y  C h i n ,  b o t h  o f  t h e  R a n d  C o r p o r a ­
t i o n ' s  I n s t i t u t e  f o r  C i v i l  J u s t i c e  w e r e  q u o t e d  i n  t h e  
Na  t  i ^ o n a  l _ _ L a  w _ j £ u  r  n a  1̂ o f  N o v e m b e r  1 1 ,  1 9 B 5 ,  a s  f o l l o w s :

" O u r  r e s e a r c h  s h o w s  t h a t  j u r i e s  a r e  u s u a l l y  
s e n s i b l e  a n d  t h a t  t h e i r  d e c i s i o n s  h a v e  b e e n  
r e m a r k a b l y  s t a b l e  o v e r  2 0  y e a r s . "
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I t  s h o u l d  b e  p o i n t e d  o u t  t h a t  v e r d i c t s  a c c o u n t  f o r  o n l y
a s n a i l  p e r c e n t a g e  o f  c l a i r . s  p a i d ,  b u t  a r e \ g e n e r a l l y

\
t h o u g h t  t o  h a v e  t h e  g r e a t e s t  p o t e n t i a l  f o r  v o l a t i l i t y

i
i n  t e r n s  c f  c o s t .

A n o t h e r  e x a m p l e ,  a r e c e n t  s t u d y  o f  m e d i c a l  m a l ­
p r a c t i c e  i n  P e n n s y l v a n i a  r e v e a l e d  t h a t  t h e  M e d i c a l  
P r o f e s s i o n a l  L i a b i l i t y  C a t a s t r o p h e  L o s s  F u n d  l e s s  c c s t s  
a r e  p r e c i s e l y  w h e r e  t h e y  s h o u l d  h a v e  b e e n  p r e d i c t e d  t o  
b e  1 C  y e a r s  a g o  w h e n  t h e  f u n d  w a r .  s t a r t e d .  T h i s  
s t u d y ,  b y  P r o f e s s o r s  A l f r e d  E .  H c f f l a n d e r  a n d  B l a i n e  F .  
S ' y e ,  a l s o  r e v e a l e d  t h a t  t h e r e  i s  n o  d i s c e r n  a b l e  t r e n d  
i r .  P e n n s y l v a n i a  i n  t h e  n u m b e r  o f  m a l p r a c t i c e  c l a i m s  
' f  r  e c  u e r. c  y ' a n d  t h e  c o s t  c  f  p a y i  n 2 t h o s e  c l a i m s  
’ s e v e n t v ;  w h e n  t h e  u r. d e r  1 v  1 r. 2 r a t e  c  f  i n f l a t i o n  1 r.

h e a l t h  c a r e  c c s t s  i s  c o n s i d e r e d . ' . e r e  i s  a
p h e n o m e n o n ,  c a l l e d  " p s e u d c - g r c w t h "  b y  t h e  a u t h o r s  o f  
t h i s  s t u d y ,  w h i c h  a c c o u n t s  f o r  t h e  c u r r e n t  a p p e a r a n c e  

c f  s u b s t a n t i a l  g r o w t h  i n  t h e  n u m b e r  c f  c l a i m s ,  a n d ,  
t h e r e f o r e ,  c o s t ,  b e c a u s e  o f  t h e  w a y  c l a i m s  a r e  r e p o r t  e : 
i n t o  t h e  s y s t e m  a n d  t h e  f a c t  t h a t  t h e  b u l k  c f  m a l p r a c ­
t i c e  i n s u r a n c e  i s  h a n d l e d  b y  i n s u r e r s  w h i c h  d i d  n e t  
e x i s t  b e f o r e  t h e  1 9 7 E " c r i s i s . " '

U n f o r t u n a t e l y ,  t h e  m e d i a  t e n d s  t o  r e p o r t  o n l y  
e x t r a o r d i n a r i l y  l a r g e  p e r s o n a l  i n j u r y  v e r d i c t s .  T h i s  
s i v e s  t h e  c u b l i c  t h e  d i s t i n c t  i m . c r e s s i o r .  t h a t  t h e



e x c e p t i o n  i s  t h e  g e n e r a l  r u l e .  I t  i s  n e v e r  r e p o r t e d  

t h a t  t h e  a v e r a g e  o f  a l l  a w a r d s ,  s e t t l e m e n t s  a n d  v e r ­
d i c t s  i n  p e r s o n a l  i n j u r y  c a s e s  o f  a l l  t y p V s  i s  p r o b a b l y  
l e s s  t h a n  $ 1 5 , 0 0 0 - - w i t h  s u b s t a n t i a l l y  l e s s  i n  m a n y  
c a s e s .  F u r t h e r ,  t h e  o v e r w h e l m i n g  h a r m  w h i c h  j u s t i f i e s  
t h e  r a r e  b i g  v e r d i c t  i s  o f t e n  o v e r l o o k e d .  F o r  e x a m p l e ,  
a p e r s o n  w h o  h a s  b e e n  t u r n e d  i n t o  a b r a i n - d a m a g e d  
q u a d r i p l e g i c  c a n  r e q u i r e  $ 1 5 , 0 0 0  o r  m o r e  D e r  
m o n t h  i n  c a r e  f o r  t h e  r e s t  o f  h i s  o r  h e r  l i f e .  T h i s  
c a n  a m o u n t  t o  m a n y  m i l l i o n s  o f  d o l l a r s  w h e n  t h e  v i c t i m  
i s  y o u n g  a n d  h a s  a l o n g  l i f e  e x p e c t a n c y .  L i k e w i s e ,  
w h e n  t h e s e  l a r g e  a w a r d s  a r e  a p p e a l e d  a n d  r e d u c e d ,  
o r  w h e n  t h e  t o t a l  r e p o r t e d  r e p r e s e n t s  t h e  v a l u e  o f  a n  
a n n u i t y  w h i c h  a c t u a l l y  c o s t s  a f r a c t i o n  c f  t h e  r e p o r t e d  
a m o u n t ,  t h i s  i s  n e v e r  m e n t i o n e d .  No  e v i d e n c e  h a s  e v e r  
b e e n  p r o d u c e d  t h a t  P e n n s y l v a n i a ,  w h e n  c o m p a r e d  t o  o t h e r  
s t a t e s  w i t h  s i m i l a r  d e m o g r a p h i c s ,  i s  a " b i g  v e r d i c t "  
s t a t e ,  i n  f a c t ,  i t  i s  p r o b a b l y  t r u e  t h a t  P e n n s y l v a n i a  
p r o d u c e s ,  o n  a p e r  c a p i t a  b a s i s ,  l e s s  " m i l l i o n  d o l l a r  
v e r d i c t s "  t h a n  m o s t  o t h e r  s i m i l a r  s t a t e s .

F u r t h e r ,  i t  i s  t h e  t o t a l  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  

c l a i m s ,  n o t  t h e  c o s t  o f  a s i n g l e ,  o r  e v e n  a f e w ,  l a r g e  
c l a i m s ,  t h a t  i s  r e a l l y  i m p o r t a n t .  A s  a l r e a d y  p o i n t e d  
o u t ,  t h e  t o t a l  c o s t  o f  p a y i n g  a l l  l i a b i l i t y  c l a i m s  
a n n u a l l y  r i s e s  a t  a  p r e d i c t a b l e  r a t e ,  r o u g h l y  p a r a l l e l



t o  t h e  u n d e r l y i n g - :  r a t e  o f  i n f l a t i o n  i n  t h e  e c o n o m y ,  f o r  
t h e  g o o d s  a n d  s e r v i c e s  t h e  c c m D e n s a t i o n  i s  b a s e d  u p o n .

\ .

C .  " E a s y "  A n s w e r s :  I n e f f e c t i v e  a n d  I n a c p r o o o r i a t e  S o l u t i o n s
W h e n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  a r e  s c a r i n g ,  i t  i s  

j u s t  s o  e a s y  t o  b e l i e v e  t h e  s i m p l i s t i c  n o t i o n  t h a t  t h e
•e

p r o b l e m  i s  " a l l  t h o s e  l a w y e r s ,  l a w s u i t s  a n d  b i g  v e r d i c t s . "  I t  
j u s t  f i t s  s o  n e a t l y  i n t o  t h e  g e n e r a l  p e r c e p t i o n  o f  t h e  
w a y  t h i n g s  a r e .  Wh y  s h o u l d  e x p e r t s  i n  t h e  f i e l d  g i v e  a 
d e t a i l e d  a r . d  l e r g t h y  a n s w e r  t c  a c o m p l e x  p r o b l e m  w h e n  
i t  i s  s c  e a s y  a n d  p e r h a p s  a l i t t l e  s e l f - s e r v i n g  t o  g i v e  
a n  a n s w e r  w h i c h  i s  l i k e l y  t  c b e  a c c e p t e d  w i t h o u t  q u e s t i o n *  

W o r s e ,  h o w e v e r ,  a r e  t h e  e a s y  s o l u t i o n s  t  c t h e  
■ r c b 1 em c f  s c a r i n g  i n s u r a n c e  p r e m i u m s  w h i c h  a r e  
a l l  t o o  r e a d i l y  p r e f e r r e d .  T h e  m o s t  f r e q u e n t l y  m e n ­
t i o n e d  " s o l u t i o n "  t c  l i a b i l i t y  i m . s u r a m . e e  p r o b l e m s  i s  
p l a c i n g  l i m i t s  or .  a w a r d s .  C e r t a i n l y ,  i n  t h e  r a r e  c a s e  
w h i c h  w o u l d  e x c e e d  t h e  l i m i t ,  t h e  a t t o r n e y ' s  c o n t i n g e n t  
f e e  w i l l  b e  r e d u c e d ,  b u t  t h e  r e a l  c o s t  c f  s u c h  s o l u ­
t i o n s  w i l l  b e  b o r n e  b y  t h e  v i c t i m s  a n d  t h e  t a x - p a y i n g  
p u b l i c .  T h i s  i s  b e c a u s e  t h e  o n l y  e f f e c t  c f  a l i m i t  o n  
a w a r d s  i s  t c  s h i f t  t h e  c o s t  c f  h a r m  i n  t h e  m o s t  c a t a ­
s t r o p h i c  c a s e s  a w a y  f r o m  t h e  p e r s o n  o r  p e r s o n s  w h o s e  
c a r e l e s s n e s s  c a u s e d  t h e  h a r m  a n d  o n t o  t h e  b a c k s  o f . t h e  
v i c t i m  a n d  t h e  v i c t i m ' s  f a m i l y .  u l t i m a t e l y  a l a r g e  s h a r e  
o f  t h e  c o s t  i s  s h i f t e d  t o  t h e  t a x - p a y i n g  p u b l i c  t h r o u g h



♦

v a r i o u s  p u b l i c  a n d  m e d i c a l  a s s i s t a n c e  p r o g r a m s  w h i c h  e n d  
u p  p i c k i n g  u p  t h e  b u r d e n ,  b u t  o n l y  a f t e r  t h e  v i c t i m  i s  
f o r c e d  i n t o  p o v e r t y  t o  q u a l i f y  f o r  b e n e f i t s .  A p o o r

is o l u t i o n  i n d e e d .

I m p o r t a n t l y ,  s u c h  s o l u t i o n s  d o  n o t  p r e v e n t
s o a r i n g  i n s u r a n c e  p r e m i u m s .  A s t u d y ,  " S t a t e  R e s p o n s e s
t o  t h e  M a l p r a c t i c e  I n s u r a n c e  ' C r i s i s '  o f  t h e  1 9 7 0 s :
A n  E m p i r i c a l  A s s e s s m e n t , "  p u b l i s h e d  i n  T h e _ J c u r n a l  o f
H e a l t h  P o l i t i c s ,  P o l i c y  a n d  L a w ,  V o l u m e  9 ,  N u m b e r  4 ,
W i n t e r  1 9 S 8 , f o u n d  t h e  f o l l o w i n g :

" A l m o s t  a l l  s t a t e s  e n a c t e d  l e g i s l a t i o n  i n  
r e s p o n s e  t o  t h e  r a p i d  r i s e  i n  m a l p r a c t i c e  
i n s u r a n c e  p r e m i u m s  w h i c h  o c c u r r e d  d u r i n g  t h e  
m i d - 1 9 ‘ ' s . A f t e r  d e s c r i b i n g  t h e  t y p e s  o f  
s t a t u t c r y  c h a n g e s  e n a c t e d ,  t h i s  s t u d y  
e v a l u a t e s  t h e  i n f l u e n c e  o f  t h e s e  c h a n g e s  o n  
l e v e l s  a n d  g r o w t h  o f  p r e m i u m s  p a i d  b y  g e n e r a l  
p r a c t i t i o n e r s ,  o p t h a  1 m e  1 o c i s t s , a n d  o r t h o ­
p e d i c  s u r g e o n s  d u r i n g  1 9 7 4 - 7 8 .  T h e  e m p i r i c a l  
r e s u l t s  o f  t h e  s t u d y  p r e s e n t e d  h e r e  g i v e  n o  
i n d i c a t i o n  t h a t  i n d i v i d u a l  s t a t e  l e g i s l a t i v e  
a c t i o n s ,  o r  a c t i o n s  t a k e n  c o l l e c t i v e l y ,  h a d  
t h e i r  i n t e n d e d  e f f e c t s  o n  p r e m i u m s . "

L i k e w i s e ,  P e n n s y l v a n i a n s  n e e d  o n l y  e x a m i n e  w h a t  
h a s  h a p p e n e d  t o  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  i n  
t h e  f a c e  o f  t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  A c t  
o f  1 9 7 8 ,  w i t h  i t s  s e v e r e  r e s t r i c t i o n s ,  i n c l u d i n g  a 
l i m i t  o n  a w a r d s ,  f o r  p r o o f  o f  t h e  f a i l u r e  o f  s u c h  
s o l u t i o n s  t o  c o n t r o l  s o a r i n g  r a t e s .

I n  t h e  s e a r c h  t o  c o n t r o l  p e r i o d i c  s u r g e s  i n  t h e  
c o s t  o f  l i a b i l i t y  i n s u r a n c e  p r e m i u m s ,  i t  m u s t  n e v e r  b e



I

f o r g o t t e n  t h a t  t h e  p u r p o s e  o f  l i a b i l i t y  i £  n o t  o n l y  t o  
c o m p e n s a t e  t h e  v i c t i m s  o f  c a r e l e s s  c o n d u c t * ,  b u t  a l s o  t o  
d e t e r  s u c h  c o n d u c t  i n . t h e  f u t u r e .  I n  t h e  a b s e n c e  o f

I

l i a b i l i t y ,  c a r e l e s s n e s s  a n d  i t s  t r u e  c o s t  t o  s o c i e t y  
w o u l d  l i k e l y  b e  f a r  g r e a t e r .

V

11 . T h ?  I n s u r a n c e  “C r i s i s "

K h a t  n o w  f o l l o w s  i s  n o t  i n t e n d e d  t o  t h r o w  s t o n e s  
a t  t h e  i n s u r a n c e  i n d u s t r y ,  b u t  t o  d e s c r i b e  t h e  p h e n o m e n o n  
a t  t h e  r o o t  o f  t h e  c u r r e n t  " c r i s i s . "  A c r i s i s  t h a t  n o  
o n e ,  c o n s u m e r s  c r  i n s u r e r s ,  s h o u l d  w a n t .

A .  £ £ £ £ £ £ E _ £ £ £ £ £ £ £ _ £ £ £ £ £ - i c _ P l u c t u a t i o n s  i n  P r e m i u m s  
A s  w e  h a v e  s e e n ,  t h e  r e c e n t ,  s o m e t i m e s  s e v e r e ,  

i n c r e a s e s  i n  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  h a v e  v i r t u a l ­
l y  n o t h i n g  t o  d c  w i t h  e i t h e r  t h e  f r e q u e n c y  w i t h  w h i c h  
c l a i m s  a r e  b e i n g  f i l e d ,  c r  w i t h  t h e  s i c e  c f  g u r y  
v e r d i c t s .  T h i s  p e r h a p s  h a s  n e v e r  b e e n  m a d e  m o r e  c l e a r  
t h a n  t h i s  y e a r ,  a s  t h e  f o l l o w i n g  s t a t e m e n t  f r o m .  B e s t ' s , 
t h e  i n s u r a n c e  i n d u s t r y  b i b l e ,  r e v e a l s :  :

" I n  1 9 8 4 ,  i n s u r a n c e  i n d u s t r y ' s  o w n  e s t i ­
m a t e  c f  i n c u r r e d  l o s s  a n d  l o s s  e x p e n s e  p a y ­
m e n t s  i n c r e a s e d  b y  t h e  s m a l l e s t  a m o u n t  s i n c e  
1 9 7 7 .  Y e t ,  a t  t h e  s a m e  t i m e  a s  t h e  r a t e  o f  
g r o w t h  o f  l o s s e s  w a s  d e c l i n i n g ,  p r e m i u m s  
i n c r e a s e d  b y  t h e  l a r g e s t  m a r g i n  s i n c e  1 9 7 6 ,  
o v e r  1 3 % . " ®

19



P r e m i u m s  s h o u l d ,  o v e r  t h e  y e a r s ,  h a v e  b e e n  r i s i n gi?
' { 

s t e a d i l y ,  i n  l i n e  w i t h  a n d  c o n t r o l l e d  b y  t h e  a p p r o -
\p r i a t e  u n d e r l y i n g  r a t e s  o f  i n f l a t i o n ,  i f  t h' f ey w e r e  t o  

r e f l e c t  a c c u r a t e l y  t h e  u n d e r l y i n g  c o s t  o f  t h e  l i a b i l i t y  
s y s t e m  a l o n e .  T h i s  h a s  n o t  h a p p e n e d .  T h e r e  a r e  
p e r i o d s  w h e r e  r a t e s  s t a y  l e v e l  o r  e v e n  d e c l i n e ' . . d e s p i t e  
i n f l a t i o n  a n c  o t h e r s  w h e r e  r a t e s  s u r g e  u p w a r d s  f a r  m o r e  
r a p i d l y  t h a n  i n f l a t i o n .  T h e  r e a s o n s  a r e  t o  b e  f o u n d  
b o t h  i n  t h e  n a t u r e  o f  t h e  p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  
m a r k e t p l a c e  a n d  i t s  r e l a t i o n s h i p  t o  g e n e r a l  e c o n o m i c  
t r e n d s  a n d ,  l i k e  t h e  e c o n o m y ,  t h e  p r o b l e m  i s  c y c l i c a l .

I n s u r a n c e  c l a i m s  a r e  p a i d  o u t  o f  t h e  t o t a l  o f  
p r e m i u m  i n c o m e  a n d  t h e  i n c o m e  e a r n e d  i n  t h e  i n v e s t m e n t  
o f  t h e s e  p r e m i u m s .  P r i c e  w a r s  a m o n g  c o m p e t i n g  
i n s u r a n c e  c o m p a n i e s  t o  g a i n  m a r k e t  s h a r e ,  h o p e f u l l y  
i n c r e a s i n g  p r e m i u m  i n c o m e ,  o r  a t  l e a s t  i n v e s t m e n t  
i n c o m e ,  w h e n  i n t e r e s t  r a t e s  a r e  h i g h ,  c r e a t e  h a v o c  w h e n  
i n t e r e s t  r a t e s  f a l l .  P r o f i t a b i l i t y  d e c l i n e s  a n d  e a c h  
i n s u r a n c e  c o m p a n y  i s  f a c e d  w i t h  a n o - w i n  c h o i c e :  r a i ; s e
r a t e s  a n d  l o s e  m a r k e t  s h a r e  t o  t h e  c o m p e t i t i o n ,  o r  
c o n t i n u e  t o  c o m p e t e  w i t h  i n c r e a s i n g l y  i n a d e q u a t e  r a t e s  
i n  o r d e r  t c  m a i n t a i n  o r  i n c r e a s e  m a r k e t  s h a r e - - h o p i n g  
t h a t  t h e  c o m p e t i t i o n  w i l l  b e  f o r c e d  t o  r a i s e  t h e i r  
r a t e s  f i r s t  s o  t h a t  i t  c a n  t h e n  f o l l o w  s u i t .  I t  i s  
t o u g h  t o  w i n  b a c k  p o l i c y h o l d e r s ;  i t  i s  a l o t  e a s i e r  t o

11



«•ft

hot 2 

c  c r p o

As the 

c a s u a l

: h a  t  i n v e s t m e n t  i n c o m e  w i l l  r i s e  t c  i m p r o v e  t h e  
' a t e  b o t t o m  l i n e .

\

N C 7 E : T h e ■ate is c u m

char m i g h t  i n d i c a t e ,  p r o p e r t y  and

t v  i n s u r e r s  h a v e  s e e n  t h e h a t  c a n  b e

e a r n e d  c n  t h e  i n v e s t m e n t  o f p r e m i u m  d o l l a r s cut



h a l f  o r  m o r e  b y  f a l l i n g  i n t e r e s t  r a t e s  d u r i n g  t h e  
c u r r e n t  e c o n o m i c  r e c o v e r y ,  n e c e s s i t a t i n g  p r e m i u m  i n ­
c r e a s e s  o n  t o p  o f  t h o s e  r a t e  i n c r e a s e s  c u r r e n t l y  r e ­
q u i r e d  t o  o v e r c o m e  p r e v i o u s l y  i n a d e q u a t e  r a t e s  w h i c h  
w e r e  t h e  r e s u l t  o f  t h e  c o m p e t i t i v e  p r i c e  w a r s  w i t h i n  t h e  
i n s u r a n c e  i n d u s t r y  a s  i n t e r e s t  r a t e s  r o s e  t o  r e c o r d  
h e i g h t s  e a r l i e r  i n  t h e  e c o n o m i c  c y c l e .

T h e  p h a s e  o f  t h e  i n s u r a n c e  c y c l e  w h e r e  p r o p e r t y  
a r . d  c a s u a l t y  i n s u r e r s  b e c o m e  o v e r  r e l i a n t  o n  i n v e s t m e n t  
i n c o m e  a n d  p r e m i u m s  b e c o m e  i n c r e a s i n g l y  i n a d e q u a t e  h a s  
b e e r ,  e u p h e m i s t i c a l l y  d e s c r i b e d  a s  " c a s h  f l o w "  u n d e r ­
w r i t i n g .  A s  P r o f e s s o r  A l f r e d  J a f f e  p o i n t e d  o u t  i n  a 

r e c e n t  l e t t e r  t o  t h e  e d i t o r  p u b l i s h e d  i r .  T h e  N e w  y c r k  
T i r e s  o n  A u g u s t  2 5 ,  1 9 5 5 :

" T h a t  p h a s e  o f  t h e  c y c l e  c o m m e n c e d  a b o u t  t h e  
f o u r t h  q u a r t e r  o f  1 9 T 6  a n d  t u r n e d  a r o u n d  
a b o u t  t h e  t h i r d  q u a r t e r  c f  1 9 8 4 .  We h a d  
c l o s e  t o  s i x  y e a r s  . . .  d u r i n g  w h i c h  A m e r i c a n  
b u s i n e s s e s ,  i n s t i t u t i o n s  a n d  m u n i c i p a l i t i e s  
g o t  t h e i r  i n s u r a n c e  w e l l  b e l o w  " m a n u f a c ­
t u r e r s '  c o s t s "  a n d  s a v e d - b i l l i o n s  o f  d o l l a r s  
o n  p r e m i u m s  . . . .  P r e m i u m  g r o w t h  i s  a f u n c t i o n  
o f  p o p u l a t i o n  i n c r e a s e ,  G . N . P .  g r o w t h ,  
i n f l a t i o n  a n d  o t h e r  e c o n o m i c  a n d  s - c i a  1 
f a c t o r s .  P r e m i u m  r a t e  l e v e l  i s  w h a t  i m p a c t s  
o n  o n e ' s  p o c k e t b o o k ,  n o t  o v e r a l l  p r e m i u m  
g r o w t h .  A m o r e  m e a n i n g f u l  s t a t e m e n t  w o u l d  
b e :  ' R a t e  l e v e l s  f o r  c o mm* 5 c i a l  i n s u r a n c e
d r o p p e d  a p p r o x i m a t e l y  5C p e r c e n t  o n  a v e r a g e  
b e t w e e n  1 9 7 8  a n d  1 9 6 4 . ' "  ( S e e  E x h i b i t  B)

T h e  c u r r e n t  s i t u a t i o n  h a s  a l s o  b e e n  e x a c e r b a t e d  b y  
t h e  f a c t  t h a t  h e a l t h  c a r e  c o s t s  c o n t i n u e  t o  r i s e  m o r e
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t.

r a p i d l y  t h a n  o t h e r  c o s t ' s  a n d  t h e  v a l u e  o f  p e r s o n a l  

i n j u r y  c l a i m s  i s ,  t o  a v e r y  l a r g e  e x t e n t ,  . q u i t e  u n d e r ­
s t a n d a b l y  c o n t r o l l e d  b v .  t h e u n d e r l y i n a  e c o i i o r . i c s  o f
h e a l t h  c a r e  c o s t s .  I t  s h o u l d  b e  n o t e d  t h a t  h e a l t h  c a r e  
c o s t s  a r e  c o n t i n u i n g  t o  r i s e  i n  t h e  g r e a t e r  P h i l a d e l p h i a  
a r e a  a t  t h e  h i g h e s t  r a t e  i n  t h e  n a t i o n ,  1 1 . 5 I V  p e r c e n t ,  
d o u b l e  t h e  n a t i o n a l  a v e r a g e ,  a c c o r d i n g  t c  t h e  U . S . 
B u r e a u  c f  L a b o r  S t a t i s t i c s  a s  r e p o r t e d  i n  

T h  e _ P h  i__l a d e l _ nh i  = _ 2 r £ u i l i r  c r - ?  u n d a y ,  X a r c h  1 1 ,  1 ?  = ; .
( S e e  E x h i b i t  C)

I n  a d d i t i o n  t c  a l l  c :  t h e  f o r e g o i n g ,  o t h e r  f a c t o r s  
a r e  a l s o  i r p a c t i r . g  o n  t h e  p r o p e r t y  /  c a s u a l t y  r e i n s u r a n c e

U n i t e d  S t a t e s  a s  a
a r. o e n :

s  t  o r  r  s
. e s s e s  m

a r. e c r  a s r. e s
a n d  f i r e s ;  a n  d 
f o r e i g n  c u r r e n c i e s  r e l a t i v e  t o  t h e  s t r o n g  U . £.  d o l l a r ,

W h a t  i s  r . Dv  h a p p e n i n g  w i t h  r a t e s  w a s  s u r g e d  u p  b y
r o v e r  C c e c h ,  r e g i o n a l  v i c e  p r e s i d e r . ‘

I n s u r a n c e  A s s o c i a t i o n ,  a s  f o l l o w s :
t h e  A r e  r i c  a n

" C c r r a . n i e s  a r e  d o i n g  w h a t  t h e y  f e e l  t h e y  h a v e  
t c  t o  g e t  b a c k  t o  p r i c e  a d e q u a c y . . . C o i s p e t i -  
r i v e  p r e s s u r e  d r o v e  r a t e s  d o w n  f o r  r , a n y  
y e a r s .  G e n e r a l l y  p r i c e s  t o d a y  a r e  c o r i n g  b a c k  
t o  w h a t  t h e y  w e r e  i n  1 9 7 7  o r  1 9 7 8  w h e n  
a d j u s t e d  f o r  i n f l a t i o n . "  ( S e e  E x h i b i t  D)

l-
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B e c a u s e  o f  d e c l i n i n g  p r o f i t a b i l i t y ,  i n s u r a n c e
4

c o m p a n i e s  h a v e  b e c o m e  u n w i l l i n g  t o  u t i l i z e  t h e i r
I

c a p i t a l  ( c a p a c i t y )  t o  i n s u r e  r i s k s ,  c a u s i n g  a " c r i s i s  
o f  a v a i l a b i l i t y . " '  I n  t h e  c o m p e t i t i v e  f r e e  m a r k e t ,  i n -

Vv e s t m e n t  c a p i t o l  t e n d s  t o  f l o w  t o  t h o s e  i n v e s t m e n t s  
w h e r e  p r o f i t s  a r e  h i g h e s t  a n d  m o s t  r e l i a b l e .  A f t e r  a l l ,  " 
b u s i n e s s  c f  b u s i n e s s  i s  p r o f i t s . "  U n f o r t u n a t e l y ,  t h i s  i s  
n e t  n e c e s s a r i l y  g o o d  f o r  i n s u r a n c e  p u r c h a s e r s  o r ,  i n  t h e  
l o n g  t e r m ,  f o r  m a n y  s e c t o r s  c f  t h e  i n d u s t r y  i t s e l f .  W h e n  
p r o f i t s  a r e  r e d u c e d ,  i n s u r a n c e  c o m p a n i e s  b e c o m e  v e r y  s e l e c  
T h e y  n a t u r a l l y  w a n t  t o  m a x i m i s e  p r o f i t s .  T h e r e f o r e ,  
t h e y  t r y  t o  a v o i d  i n s u r i n g  r i s k s ,  p r e f e r r i n g ,  i n s t e a d ,  
t o  i n v e s t  i n  t h o s e  l i n e s  w h i c h  a r e  a " s u r e  b e t "  a n d ,  i n  
a n y  e v e n t ,  t h e y  w i l l  c h a r g e  w h a t  t h e  m a r k e t  w i l l  b e a r .

I r .  c h o o s i n g  w h i c h  l i n e s  t o  w r i t e  w h e n  p r o f i t s  a r e  
r e d u c e d  i n  t h e  i n s u r a n c e  b u s i n e s s  c y c l e ,  c e r t a i n  
p r o p e r t y /  c a s u a l t y  l i n e s  s u f f e r  f r o m  a l a c k  o f  a d e q u a t e  
d a t a  w h i c h  p r e v e n t s  p r o p e r  u n d e r w r i t i n g ,  i n c l u d i n g  s u c h  
t h i n g s  a s  t h e  c o n s i d e r a t i o n  o f  i n d i v i d u a l  c l a i m  
e x p e r i e n c e ,  i n  t h e  r a t e  m a k i n g  p r o c e s s .  P o t e n t i a l  
p u r c h a s e r s  o f  i n s u r a n c e  i n  t h e s e  l i n e s  a r e  a t  a d i s a d v a n ­
t a g e  r e l a t i v e  t o  o t h e r s  u n d e r  c u r r e n t  m a r k e t  c o n d i t i o n s .



W h e n  p r o f i t s  a r e  d o w n ,  i n s u r e r s ,  l i k e  o t h e r  b u s i n e s s e s ,  

w i l l  s t i c k  w i t h  t h e  l i n e s  t h e y  k n e w  t h e  m o s t  a b o u t  a n d  

a r e  t h e  m o s t  p r o f i t a b l e .  It d o e s  n o t  m e a n  ' t h a t  

i n s u r i n g  e t h e r  l i n e s  is n e t  p r o f i t a b l e ,  b u t  r a t h e r ,  

t h a t  s o m e  l i n e s  a r e  c o n s i d e r e d  m o r e  l i k e l y  to  y i e l d  

h i g h e r  p r o f i t s  t h a n  e t h e r s .  T h e  s l i g h t e s t  in  d'a carter, 

cf r i s k ,  a n y  u n c e r t a i n t y  or u n a n t i c i p a t e d  e v e n t ,  c a n  

l e a d  v i r t u a l l y  t h e  e n t i r e  i n d u s t r y  tc r a d i c a l I v  

i n c r e a s e  p r i c e s ,  r e d u c e  c r  c a n c e l  c o v e r a g e  cr w i t h d r a w  

f r o r  t h e  m a r k e t ,  w h e t h e r  cr r.ct s u c h  a c t i o n s  a r e  

j u s t i f i a b l e  b v an.'.- c b ■ e c o i v e star. d a r i .

B e s t ' s  s a y s  it m o s t  s u c c i n c t l y ;  t h e  n e t  e f f e c t w a s

.-.crease

i n c e n t i v e  cf i n s u r e r s  c

ir.tive

a v a i l a b i l i t y  a n d  c o s t . "  O b s e r v e r s  c f t h e  i r . d u s t r v ,  u n d e r -

star. o i n r  t h i s  r e l a t i o n  sr. i t  b e t w e e n  t h i s c f  c r e d i t ­
o r  i  1 i  t y " a n d  p r e m i u m s ,  p r e d i c t e d  i n  t h e  e a r l y  1 ?  = :  ' s t h a t ,  

c n . c e  i n t e r e s t  r a t e ?  s t a r t e d  t c  f a l l  s i g n i f i c a n t l y ,  c r e m i u m . s  
w o u l d  o n c e  a g a i n  r i s e ,  p r o b a b l y  s h a r p l y . *  A n  e x a m p l e "  o f  t h e  
c o r r e c t  r. e s s  c f  t h i s  p r e d i c t i o n  c a r .  b e  s e e n  w h e n  com.  p a n n e  
t h e  e a r l i e r  c h a r t  d e p i c t i n g  t h e  f a l l  c f  t h e  p r i m e  r a t e  t o  
t h e  f o l l o w i n g  c h a r t s  c o n c e r n i n g  ir. e d i  c a l  m a l p r a c t i c e  i n s u r a n c e
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T h e  " b o o m r b u s t "  c y c l e  i n  t h e  i n s u r a n c e  i n d u s t r y
i s  r e f l e c t e d  i n  t h e  b e h a v i o r  o f  i n s u r e r s :

" I t  i s  a m a z i n g  t o  s e e  w h a t  h a p p e n s  m  a n  
i n s u r a n c e  c y c l e  t o  t h e  m e n t a l  s t a t e  o f  u n d e r ­
w r i t e r s .  A t  t h e  t o p  o f  t h e  c y c l e ,  i n  1 9 6 1 ,  
i n s u r e r s  w e r e  w i l l i n g  t o  n o t  o n l y  t a k e  a l l  o f  
t h e  r i s k s  t h a v  a r e  s h u n n i n g  t o d a y ,  b u t  w e r e  
w i l l i n g  t o  g o  s o  f a r  a s  t o  i n s u r e  t h e  l i a b i ­
l i t y  o f  MGM a f t e r  t h e i r  G r a n d  H o t e l  b u r n e d  
d o w n .  C o m p a r e  t h a t  w i t h  t o d a y ' s  d o o m s d a y  
a t t i t u d e  t o w a r d  r i s k s  t h a t  t h e  u n d e r w r i t e r s  
h a v e  s u b j e c t i v e l y  d e c l a r e d  t o  b e  t a b o o . " 1 '

( S e e  A l s o  E x h i b i t  E )
T h i s  c y c l e  o f  p r o f i t a b i l i t y  f o r  i n s u r e r s  c a n  

p e r h a p s  b e s t  b e  s e e n  i n  t h e  f o l l o w i n g  c h a r t  s h o w i n g

A v e r a g e  A n n u a l  R a t a *  of R e t u r n  o n  N e t  I n c o m e  
A f t e r  T a x e s  a s  a P e r c e n t  o f  N e t  W o r t h  1 9 7 2 - 8 2  (12)

A l o n g e r  t e r m  l e e k  a t  t h i s  c y c l e  c a n  b e  s e e n  i n  
t h e  f o l l o w i n g  c h a r t .
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A s  t h e  a b o v e  c h a r t s  d e m o n s t r a t e ,  i n s u r a n c e  c r i s e s  

a r e  b o t h  c y c l i c a l  a n d  p r e d i c t a b l e .  K h a t  w e  a r e  e x p e r ­

i e n c i n g  r . o v  i r. 1 9 8 ;  is j u s t  s u c h  a " c r i s i s , "  a c r i s i s  i : 

i n s u r a n c e  m a r k e t p l a c e ,  c r e a t e ;  b y  t h e  e c c r . c r i e s  cf  t h e  

i n s u r a n c e  b u s i n e s s  a n d  i t s  i n t e r r e l a t i o n s h i p  w i t h  

u n d e r l y i n g  e c o n o m i c  t r e n d s  a n d  c o n d i t i o n s ,  b o r n  from, 

t h e  s t r u g g l e  b e t w e e n  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  

m a r k e t  s h a r e  a n d  p r o f i t s .

D u r i n g  t h e  c u r r e n t  p h a s e  cf  t h e  i n s u r a n c e  c y c l e ,  

i n s u r e r s  a r e  d e m a n d i n g  a n d  r e c e i v i n g  s u b s t a n t i a l  

i n c r e a s e s  i n  r a t e s  in  o r d e r  tc  s u b s t a n t i a l l y  i n c r e a s e  

t h e i r  p r o f i t a b i l i t y .  C n e e  h i g h e r  p r o f i t s  a r e  r e s t o r e d ,  

t h e  c u r r e n t  c r i s i s  of  a v a i l a b i l i t y  a n d  c o s t  w i l l  

d i s a p p e a r  a n d  t h e  n e x t  r o u n d  c f  c o m p e t i t i v e  p r i c i n g  is 

l i k e l y  t o  r e e m e r a e .



I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  a u t o  i n s u r a n c e  
p o l i c y h o l d e r s  i n  P e n n s y l v a n i a  w e r e  c u s h i o n e d  a g a i n s t  
t h e  f u l l  i m p a c t  o f  t h e  p r e s e n t  c r i s i s  b y  t Vi e  s t a t e ' s  
n e w  a u t o  i n s u r a n c e  l a w  w h i c h  t o o k  e f f e c t  - u s t  a s  t h e  
c u r r e n t  p h a s e  c f -  t h e  m a r k e t  c y c l e  w a s  t s g i n n i n s .  F c r  
e x a m p l e ,  i n  1 9 8 5 ,  S t a t e  F a r m ,  t h e  l a r g e s t  a u t  <y i n s u r e r  
l n  b o t h  P e n n s y l v a n i a  a n d  t h e  U n i t e d  S t a t e s ,  t o o k  a r a t e  
i n c r e a s e  a v e r a g i n g  6% f c r  t h e  e n t i r e  n a t i o n ,  b u t  S t a t e  
F a r m ' s  i n c r e a s e  w a s  o r. 1 y  3 . 9 % i n  P e n n s y l v a n i a .
T h e  c o s t  o f  i n s u r i n g  a n  a u t c m o b i l e  i r .  t h e  U n i t e d  S t a t e s  
i n  1 9 8 5  h a s  r i s e n  a t  a n  a n n u a l i z e d  r a t e  c f  1 8 . 2 % .  ' ”  
P e n n s y l v a n i a  a p p e a r s  t o  b e  b e l o w  t h e  n a t i o n a l  a v e r a c e  
f c r  t h e  f i r s t  t i m e  i r .  y e a r s .

S i g n i f i c a n t l y ,  a r e c e n t  a r t i c l e  i r .  t h e  ;  c u r  r. a 1 c f  
C o m m e r c e  r e p o r t e d  o n  a n e w  s t u d y  e n t i t l e d  " 1 9 8 5 ,  A 
C r i t i c a l  Y e a r , "  d e n e  b y  t h e  i n s u r a n c e  i n d u s t r y  i t s e l f ,  

t h r o u g h  t h e  I n s u r a n c e  S e r v i c e s  C f f i c e  a n d  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  I n d e p e n d e n t  I n s u r e r s .  T h e  s t u d y  c o n ­

c l u d e d ,  " T h e  p r o p e r t y  / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  J ' t h e  
m a j o r  r e s p o n s i b i l i t y  f c r  i t s  c u r r e n t  f i n a n c i a l  c o n d i ­
t i o n . "  ( S e e  E x h i b i t  F '

H o w e v e r ,  i t  i s  n o t  y e t  t i m e  t c  m o u r n  
f o r  t h e  p r o p e r t y /  c a s u a l t y  i n d u s t r y  c r  f { : a r  f o r

l’

i t s  d e m i s e .  D r .  M i c h a e l  E .  H o g u e ,  P r e s i d e n t  a n d
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A g e n t s ,  s a i d

" T h e  p r o p e r t y - c a s u a l t y  i n s u r a n c e  i n d u s t r y  
t o d a y  i s  i n  a s t r o n g e r  c a p i t a l  a n d  s i i r p l u s  
p o s i t i o n  t h a n  i t  h a s  e v e r  b e e n  i n  a n d  i t  
c l e a r l y  h a s  e n o u g h  c a p i t a l  a n d  s u r p l u s  t o  
m e e t  t h e  n e e d s  c f  t h e  i n s u r a n c e  i n d u s t r y  
t o d a y  a n d  i n  t h e  n e a r  f u t u r e . "  ( S e e  E x h i b i t  G !

T h e  K a t i c n a 1 U n d e r w r i t e r  r e p o r t e d  t h a t  D r .  H o g u e  
" a l s o  p r e d i c t e d  a q u i c k e r  t h a n  e x p e c t e d  r e t u r n  t o  ' a  
p e r i o d  c f  a l a c k  c f  p r i c e  d i s c i p l i n e ' ; "  i  r. o t h e r  w o r d s ,  
5 r e t u r n  t. o  c o r  d  0 1 1 1 1 v s  n r  1 « 9 c  u 1 1 1 r. c  ,

T* V ,

" D r .  H o g u e  s a i d  A . . X. S e s t  r e p o r t e d  
c o n s o l i d a t e d  p o l i c y h o l d e r  s u r p l u s  c f  S £ 4 
b i l l i o n  a s  c f  D e c .  3 1 ,  1 9 5 4 ,  a n d  t h e n  m  a 2 u '
1 5 ,  1 ?  f  3 ,  r e p o r t  i n d i c a t e d  a n  a d j u s t e d

r p l u s  o f  £ 9 2  b i l l i o n .  T h u s ,  h e  s a i d ,  
s t  s a w  a n  e q u i t y  i n  t h e  b a l a n c e  s h e e t  o f  
e b 1 1 1  i  c  r. w h i c h  h e  s a i d  a r i s e s  c u t  o f  

u n d e r v a l u e d  a s s e t s  a n d  o v e r s t a t e d  
l i a b i l i t i e s .  He  s a i d  i t  c o m . e s  p r i m a r i l y  
f r o m ,  t h e  u n e a r n e d  p r e m i u m ,  r e s e r v e  f c r  t h a t  
p c r t i c n  a l r e a d y  p a i d  c u t  i n  a c q u i s i t i o n  c o s t s  
a n d  f r o m  t h e  e s t i m a t e  c f  t h e  i o s s  r e s e r v e s  o n  
a d i s c o u n t e d  b a s i s .
’" I n  g e n e r a l ,  w h a t  t h a -  - 1mean; : a i  c  , ' i s
t h a t  t h e  c r c o e r t v - c a s u a l t v  i n d u s t r y ,  i f  i t  
w e r e  p u t  i n t o  a r u n o f f  s i t u a t i o n  a n d  a s s u m i n g  
t h e  r e s e r v e s  a r e  a c c u r a t e ,  w h e n  t h e  p e r i o d  o f  
r u n o f f  i s  c o m p l e t e d ,  n e t  c n l y  w o u l d  t h e r e  b e  
S 6 4 [ b  ] 1 1 1 i  o n m  c a p i t a l  a n d  s u r p l u s ,  b u t  t h e r e
w o u l d  b e  a n o t h e r  S 2 S  b i l l i o n  l e f t  o v e r . '



*

" E v e n  a s s u m i n g ■ a r e s e r v e  d e f i c i e n c y  o f  a s  

m u c h ' a s  2 0  p e r c e n t ,  h e  s a i d ,  a f t e r  t h e  p e r i o d  

c f  r u n o f f ,  t h e  i n d u s t r y  w o u l d  h a v e  n o t  o n l y  

t h e  $ 6 4  b i l l i o n  o f  r e p o r t e d  s u r p l u s ,  b u t  

a n o t h e r  $8  b i l l i o n  o r  $9 b i l l i o n  "of 

u n d i s c l o s e d  p r o f i t s .
i

" ' I t  i s  f o r  t h i s  r e a s o n , '  D r .  H o g u e  s a i d ,  

' t h a t  w e  b e l i e v e  t h e  p r o p e r t y  a n d  c a s u a l t y  

i n s u r a n c e  i n d u s t r y  is  o v e r c a p i t a l i z e d ;  a n d  

t h a t ,  f r a n k l y ,  is  g o i n g  t o  b e  a d e t r i m e n t ,  

n o t  a n  a d v a n t a g e . 1 ...

"'It's f o r  t h a t  r e a s o n , '  h e  c o n t i n u e d ,  ' t h a t  

w e  m a i n t a i n  t h a t  t h e  i n d u s t r y  d o e s  n o t  h a v e  a 

c a p a c i t y  p r o b l e m . ' . . .

" . . . W h a t  i t  d o e s  i n d i c a t e ,  h e  s a i d ,  i s  t h a t  t 

i n s u r a n c e  i n d u s t r y  is n o t  p l e a s e d  w i t h  t h e  

p r o f i t a b i l i t y  o f  t h e  m a r k e t  a n d  is u n w i l l i n g  

t c  r e l e a s e  t h e  c a p a c i t y  i n  s e a r c h  of  t a k i n g  

r i s k .  ' T h e r e  l i e s  c u r  m a y o r  c o n c e r n , '  he  

s a i d  .

" W h e n  t h e  p r o f i t a b i l i t y  a p p e a r s l r. t h e  

f i n a n c i a l  s t a t e m e n t s  of t h e  c a r r i e r s ,  

p a r t i c u l a r l y  i r. t h e  r e g i c n a !  a n d  e t h e r  s m a l l  

c o m p a n i e s  t h a t  h a v e  n e t  h a d  t h e  e x t e n t  cf 

p r o b l e m s  t h a t  m a n y  o f  t h e  l a r g e r  c a r r i e r s  

h a v e  h a d ,  t h e y  w i l l  b e g i n  t c  r e l e a s e  t h e  

s u r p l u s  in  a n t i c i p a t i o n  c f  g r o w t h  o f  m a r k e t  

s h a r e .

"Cr. H o g u e  s a i d  C h u b b  a n d  C h i c  C a s u a l t y  

r e c e n t l y  r e l e a s e d  r . i n e - m o n t h  r e s u l t s  s h o w i n g  

t h a t  e a r n i n g s  p e r  s h a r e  h a v e  a l r e a d y  d o u b l e d  

in 1985.

"'It is  o u r  c o n c e r n , '  h e  s a i d ,  ' t h a t  w e ' r e ,  

g o i n g  t o  f i n d  a m o r e  r a p i d  r e l e a s e  o f  t h a t  

s u r p l u s  i n  s e a r c h  o f  m a r k e t  s h a r e  t h a n  is  

o t h e r w i s e  b e i n g  p r e d i c t e d  r e l a t i v e  t c  w h e n  

t h e  m a r k e t s  w i l l  t u r n .  It is o u r  b e l i e f  t h a t  

t h a t  is c i n g  t o  r e s u l t  a g a i n  i n  a p e r i o d  of 

l a c k  o f  p r i c e  d i s c i p l i n e .
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" K e  b e l i e v e  t h a t  t h e  r e q u i r e m e n t  t o  a l l o c a t e  
t h e  s u r p l u s  b e c a u s e  o f  t h e  n e c e s s i t y  t o  
l e v e r a c e  t h a t  s u r c l u s  a a a i n s t  r e t u r n s  t o  m e e t

* it h e  t a r g e t  r e t u r n  o n  i n v e s t m e n t s  <p f  m a n y  o f  
t h e s e  c o r p o r a t i o n s ,  w e  w i l l  b e g i n  t o  s t a r t  t h e  
p r o c e s s  o f  m a r k e t  c o m p e t i t i v e n e s s . '
" H e  c a l l e d  i t  ' g r o s s  m i s m a n a g e m e n t '  c f  a 
p r c p e r t y - c a s u a l t v  i n s u r a n c e  c o m p a n y  t o  
a t t e m p t  t o  i n c r e a s e  m a r k e t  s h a r e  u n l e s s  t h e r e  
a r e  i n d i c a t o r s  a v a i l a b l e  s h o w i n g  w h e r e  t h e  
p r i c e  a n d  r e l a t i v e  e x p o s u r e  a r e  a t  a n y  p c i r . t  
i n  t i r e .  He  s a i d  i t  h a s  b e e n  h i s  e x p e r i e n c e  
t h a t  t h e r e  a r e  f e w  i n s u r a n c e  c o m p a n i e s  i n  
t h e  I " . S .  m a r k e t  w h i c h  a r e  f u l l y  a w a r e  o f  t h e  
c u r r e n t  p r i c e  a n d  e x p o s u r e  r e l a t i o n s h i p  i n  
t h e i r  p o r t f o l i o  o n  a r e c u r r i n g  b a s i s . . . "

( S e e  E x h i b i t  G)
I n  o t h e r  w o r d s ,  D r .  H o g u e  a p p a r e n t l y  b e l i e v e s  t h a t  

t h e  i n s u r a n c e  c y c l e ,  w i t h ,  i t s  p e a k s  a n d  v a l l e y s ,  i s  
r e s t  l i k e l v  t o  b e  r e p e a t e d  a c a i r .  i n  t h e  f u t u r e  -  u s  t  a s  
i t  h a s  i r .  t h e  p a s t .  ( F o r  f u r t h e r  d i s c u s s i o n  a n d  e t h e r  
v i e w r  c r .  t h e  c a p a c i t y  a s p e c t  c f  D r .  H o g u e ' s  r e m a r k s ,  
coo E x h i b i t  H '

W h i l e  i t  a p p e a r s  c e r t a i n  t h a t  t h e  i n s u r a n c e  i n d u s ­
t r y  w i l l  c o n t i n u e  a n d  p r o f i t a b i l i t y  w i l l  i m p r o v e ,  t h e r e  
w i l l  b e  s o m e  i n e v i t a b l e  c h a n g e s .  T h e  n a t u r e  a n d  e x t e n t  
o f  t h e s e  c h a n g e s  r e m a i n s  t o  b e  s e e r . .  T h e r e  m a y  b e  
i n c r e a s e d  g o v e r n m e n t  i n t e r v e n t i o n  t c  a t t e m p t  t o  c o n t r o l  
t h e  s w i n g s  c f  t h e  i n s u r a n c e  c y c l e  a n d  t o  a s s u r e  
a v a i l a b i l i t y  o f  c o v e r a g e  a n d  p r o v i d e  a d e q u a t e  d a t a  f o r  
r a t e  m a k i n g  p u r p o s e s  f c r  c e r t a i n  l i n e s ,  a s  w e l l  a s  t o  
p r e v e n t  s u c h  a b u s e s  a s  m i d t e r m  c a n c e l l a t i o n s .  T h e r e

c e r t a i n l y  b e  s o m e s t r u c t u r a l  c h a n g e s  i r .  t h e
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m a r k e t p l a c e ,  i n c l u d i n g  i n c r e a s e d  r e l i a n c e  ,on s e l f -  

i n s u r a n c e .  I n s u r a n c e  p u r c h a s e r s  h a v e  m u c h \ a t  s t a k e .  

K i l l  t h e y  c o n t i n u e  t o . b e  a t  t h e  m e r c y  o f  t h e  i n s u r a n c e  

c y c l e  o r  w i l l  t h e y  t a k e  a n  a c t i v e  r o l e  i n  i m p r o v i n g  

t h e i r  s i t u a t i o n ?  C h a n g e s  a r e  c o n s t a n t  in  o u r  s o c i e t y
i
r

a n d ,  j u s t  a s  t h e  l a w  a d a p t s  t o  t h e s e  c h a n g e s ,  s o  m u s t  

i n s u r a n c e .  S o  f a r ,  t h e  c o m p e t i n g  i n s u r a n c e  c o m p a n i e s  

h a v e  a p p a r e n t l y  f o u n d  it e a s i e r  t c  a g r e e  a m o n g  

t h e m s e l v e s  t o  t r y  to  s h i f t  t h e  b l a r e  f o r  t h e i r  p r o b l e m s  

cntc. t h e  l e g a l  s y s t e m  t h a n  t c  a g r e e  cr. h o w  t c  s c l v e  

them.

T h e  ? s 3 r c h  f c r  E f f e c t i v e  E e l u t i e r . s  

A s  m u s t  b e  c l e a r  b y  r e v  , t h e  r e a l i t y  c f  t h e  
" c r i s i s "  i s  f a r  d i f f e r e n t  a n d  m o r e  c o m p l e x  t h a n  i s  
c o m m o n l y  p e r c e i v e d .  T h e  a n s w e r s  t c  t h e s e  p r o b l e m s  d o  
n e t  l i e  i n  c o s t  s h i f t i n g  d e v i c e s  s u c h  a s  v a r i o u s  a r b i ­
t r a r y  l i m i t a t i o n s  o n  t h e  r i g h t s  o f  t h e  c i t i z e n s  o f  
P e n n s y l v a n i a .  T h e  a n s w e r s  a r e  n u m e r o u s  a n d  w h a t  
f o l l o w s  i s  n o t  i n t e n d e d  t c  fce a n  a l l  i n c l u s i v e  l i s t .  
P a r t  o f  t h e  a n s w e r  l i e s  i n  a s s u r i n g  t h a t  t h e  i n s u r a n c e  
i n d u s t r y  d o e s  r e a l  u n d e r w r i t i n g ,  c o n s i d e r s  i n d i v i d u a l  
e x p e r i e n c e  i n  r a t e  m a k i n g  a n d  h a s  a d e q u a t e  d a t a  i n  
o r d e r  t o  d o  t h i s  j o b .  F u r t h e r ,  w h i l e  c o m p e t i t i o n  m a y  
b e  d e s i r a b l e  a s  a g e n e r a l  r u l e ,  i n s u r a n c e  c o m p a n i e s  
c a n n o t  b e  p e r m i t t e d  t o  c h a r g e  r a t e s  w h i c h  a r e  m a d e -



q u a t e  o r  e x c e s s i v e .  I n  s o me  l i n e s ,  t h e  m a r k e t  i n  a

s t a t e  m a y  b e  s o  c o n c e n t r a t e d  a s  t o  n o t  b e  C o n d u c i v e  t o
V

o p e n  c o m p e t i t i o n .  T h i s  m u s t  be  c a r e f u l l y  e x a m i n e d .
i

A l s o  n e c e s s a r y  is a c t i o n  to  r e d u c e  d e p e n d e n c e  o n  t h e  

f o r e i g n  r e i n s u r a n c e  m a r k e t  a n d  p a r t i c u l a r l y  t h e

r
d o m i n a n c e  o f  L l o y d ' s  o f  L e n d e r ,  o v e r  t h e  A m e r i c a n  i n ­
s u r a n c e  m a r k e t .  A n o t h e r  p a r t  o f  t h e  a n s w e r  l i e s  i n  
r e e x a m i r . i r . c  t h e  i n v e s t m e n t  l a w s  g o v e r n i n g  p r o p e r t y  a n d  
c a s u a l t y  i n s u r a n c e  c o m p a n i e s  s o  t h a t  t h e y  c a n  e n g a g e  m  
a p p r o p r i a t e  m o d e r n  i n v e s t m e n t  p r a c t i c e s  w h i c h  r i c h , t  
c n 2 b I ? t  h e r  b o  s rr c  c  -  h c u b  b b 0 g f f  g c t s  of c h 2 r c * r* o 
e c r r .  o r i c  c o n d i t i o n s  cr .  t  h g i  r  c c r r c r & t G  b e t t e r  2 1 n 0 s . 
P e n n s y l v a n i a ' s  l a w  g o v e r n i n g  i  r . s u r  a r . c e  : c r  p a r . y  i n ­
v e s t m e n t s  d a t e s  f r o m  1 9  2 1 .  Ar .  a d d i t i o n a l  a n s w e r  l i e s  
i r .  i n c r e a s e d  i n s i s t e n c e  cr.  r i s k  m a n a g e m e n t  cr .  p a r t  o f  
b o t h  i n s u r a n c e  p r o v i d e r s  a n d  c o n s u m e r s  i r .  o r d e r  t o  
p r e v e n t  i n j u r i e s  f r o m  o c c u r r i n g  i n  t h e  f i r s t  p l a c e .  A 

f u r t h e r  p a r t  o f  t h e  a n s w e r  l i e s  i n  i n c r e a s e d  k n o w l e d g e  
c r .  t h e  p a r t  c f  i n s u r a n c e  c o n s u m e r s  a s  t c  h o w  t o  b u y  
i n s u r a n c e  a r. d w h o  t o  b u y  i t  f r o m .  T h i s  w o u l d  i n c l u d e  
i n c r e a s i n g  u s e  c f  s e l f - i n s u r a n c e  a n d  p o o l i n g  m e c h a n i s m s .

T h r o u g h  t h e  p o o l i n g  cf  r i s k s  m a n y  g r o u p s  n e e d i n g  

i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  P e n n s y l v a n i a ' s  p o l i ­

t i c a l  s u b d i v i s i o n s ,  c o u l d  a c c o m p l i s h  s e v e r a l  o b j e c t i v e s .

F i r s t ,  t h e y  c o u l d  c o l l e c t i v e l y  s e l f - i n s u r e  t h e i r  i o w -
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end e x p o s u r e . ' «

S e c o n d ,  t h e y  c o u l d  u s e  t h e  s t r e n g t h  o A  t h e i r  n u m ­
b e r s  a n d  t h e  s t a b i l i t y - o f  r i s k  i n h e r e n t  i n  s u c h  a n  
a r r a n g e m e n t  t o  n e g o t i a t e  t h e  m o s t  f a v o r a b l e  r a t e s  f r c r
t h e  p r i v a t e  s e c t o r  f o r  t h e i r  c o l l e c t i v e  h i g h - e n d  e x p o -

*

s u r e .  T h u s ,  t h e  p o o l i n g  m e c h a n i s m  w o u l d  w o r k  v e r y  m u c h  
l i k e  a a r c  u p  i n s u r a n c e  p l a n  w i t h  a h i g h  d e d u c t i b l e .

T h i r d ,  t h e  p o o l i n g  m e c h a n i s m  c o u l d  p r o v i d e  a d a t a  
b a s e  c r .  a l l  c l a i m s  a g a i n s t  i t s  p a r t i c i p a n t s  w h i c h  
w o u l d  e n a b l e  e f f e c t i v e  r i s k  ir. ar .  a g e r .  er.  t - - c l a i r  
o r e v e r . t i e r . -  - t h e  o n l y  r e a l  w a y  t c  c u t  c c s t s .

F o u r t h ,  s u c h  a d a t a  b a s e  w o u l d  p r o v i d e  i t s  
o a r t i c i c a n t s  w i t h  t h e  a b i 1 i t v  t c  d e t e r m i n e  i f  t h e i r  
i n s u r a n c e  r a t e s  a r e  f a i r  a n d  r e a s o n a b l e .

T h e  c-.  c l i r . c  m e c h a n i s m  I  am. d e s c r i b i n g  c o u l d  b e  r u n  
b y  a p r i v a t e  i n s u r e r  w i t h  t h e  a p p r o p r i a t e  e x p e r t i s e .
J i c s t  i m p o r t a n t l y ,  s u c h ,  a p r o g r a m  w o u l d  e f f e c t i v e l y  f r e e  

g r o u p s  s u c h  a s  P e n n s y l v a n i a ' s  p o l i t i c a l  s u b d i v i s i o n s - ;  
f r o m  t h e  v i c i s s i t u d e s  o f  t h e  i n s u r a n c e  c y c l e .  T h i s  i s

J

b e c a u s e  t h e y  w o u l d  h a v e  c r e a t e d  t h e i r  o w n  c a p a c i t y  t c  
t h e  e x t e n t  t h e y  s e l f - i n s u r e ,  t h u s  h o a r d i n g  t h e  s o m e ­
t i m e s  e x t r e m e l y  l i m i t e d  c a p a c i t y  a v a i l a b l e  i n  t h e  p r i ­
v a t e  s e c t o r  f o r  t h e i r  h i g h - e n d  e x p o s u r e .  F u r t h e r ,  i t  
w o u l d  g i v e  t h e m  t h e  d a t a  n e c e s s a r y  b o t h  t o  p r e v e n t  
c l a i m s  a n d  n e g o t i a t e  i n s u r a n c e  r a t e s  f a r  m o r e  e f f e c t i v e l y .



I n  r e m a r k s  t o  t h e  F l o r i d a  S e n a t e  C o m m ' - e r c e  C o m m i t ­
t e e  r e g a r d i n g  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  o n  
O c t o b e r  8 ,  1 9 B 5 ,  F l o r i d a  I n s u r a n c e  C o m m i s s i o n e r ,  B i l l
G u n t e r ,  s u p p o r t e d  t h e  v i e w s  e x p r e s s e d  h e r e i n  a s  t o  t h e  
s o l u t i o n s  w h i c h  w o u l d  a p p e a r  t o  b e  a p p r o p r i a t e  u n d e r  
t h e  c i r c u m s t a n c e s .  ( S e e  E x h i b i t  I )

Ir. t h i s  r e g a r d ,  it s h o u l d  b e  r e m e m b e r e d  t h a t  

i n s u r a n c e  f i r s t  b e g a n  i r. E n g l a n d  w h e n  t h e  o w n e r s  of  

m e r c h a n t  v e s s e l s  d e c i d e d  t h a t  t h e  b e s t  w a y  t h e y  c o u l d  

h a n d l e  t h e  r i s k s  i n h e r e n t  ir. t h e i r  b u s i n e s s  w a s  t o  

s h a r e  t h a t  r i s k .  M a y b e  it is t i m e  t c  r e t u r n  to  t h e  

b a s i c s  ir. i n s u r a n c e .  I m p o r t a n t l y ,  t h e  s o l u t i o n s  I a m  

s u g g e s t i n g  a r e  a p p l i c a b l e  to o t h e r s ,  b e s i d e s  p o l i t i c a l  

s u b d i v i s i o n s ,  w h o  a r e  a f f e c t e d  b v  t h i s  c r o b l e r  cf c o s t  

ar.d a v a i l a b i l i t y  c f  l i a b i l i t y  i n s u r a n c e .

T h i s  c y c l i c a l  p r o b l e m  w i t h  l i a b i l i t y  i n s u r a n c e  

r a t e s  w i l l  r e m a i n  with, u s  u n t i l  d e c i s i o n  m a k e r s  ir. 

g o v e r n m e n t ,  b u s i n e s s  a n d  t h e  p r o f e s s i o n s ,  a s  w e l l  as  

h e  o b s e r v e r s  ir. t h e  m e d i a ,  s h i f t  t h e i r  f o c u s .  K e  

m u s t  s t o p  d e a l i n g  w i t h  p e r c e p t i o n s  a n d  b e g i n  t c  a d o r e s  

r e a l i t y .  P r o m p t  a n d  e f f e c t i v e  r e l i e f  car. o n l y  be 

a c h e i v e d  b y  a d d r e s s i n g  t h e  r e a l i t y  of t h e  p r o b l e m  

t h r o u g h  t h e  t y p e  o f  s o l u t i o n s  s u g g e s t e d  h e r e i n .



I V .  M o r e  o n  P e n n s y l v a n i a ' s  E x p e r i e n c e

T h e  n e e d  f o r  t h i s  s h i f t  o f  f o c u s  c o u l d  n o t  b e  
a n y  c l e a r e r  i n  P e n n s y l v a n i a  t h a n  w i t h  t h e  j k r o b l e m  o f  
m u n i c i p a l  l i a b i l i t y  i n s u r a n c e .  T h e  P o l i t i c a l  S u b d i v i s i c  
T o r t  C l a i m s  A c t  o f  1 9 7 8  i s  a m o n g  t h e  m o s t  r e s t r i c ­
t i v e  l a w s  w i t h  r e g a r d  t o  t o r t  l a w  a s  h a s  e v e r  ' J j e e n  
p a s s e d  i n  a n y  s t a t e .  F o r  e x a m p l e ,  i t  c o n t a i n s  a n  a b ­
s o l u t e  b a r  c r ,  t o r t  c l a i m s  a g a i n s t  l o c a l  g o v e r n m e n t s  
w i t h  c r . l y  e i g h t  a r e a s  w h e r e  e x c e p t i o n s  a r e  g r a n t e d .
I n  t h o s e  a r e a s  w h e r e  c l a i m s  c a r .  b e  b r c u r h t ,  t h e r e  i s  
ar .  a b s o l u t e  l i m i t ,  a c a p ,  or .  t h e  a m o u n t  c f  l i a b i l i t y  
a n d  a n y  c o m p e n s a t i o n  i s  f u r t h e r  r e d u c e d  b e c a u s e  t h e  
v i c t i m  c a r . r . c t  r e c o v e r  a n y  d a m a g e s  w h i c h  a r e  p a i d  c r  
p a y a b l e  f r o m  a r . y  e t h e r  s o u r c e ,  w i t h  t h e  e x c e p t i o n  c f  
l i f e  i  n s r  a r. c e . T h i s  l a w  e v e r ,  c o n t a i n s  a " t h r e s h o l d "  
i n c l u d i n g  t h e  r e q u i r e m e n t  t h a t  t h e  i n j u r y  b e  p e r m a n e n t ,  
w h i c h ,  m u s t  b e  r e t  b e f o r e  a c l a i m  o a r .  b e  i n s t i t u t e d .
( F c r  a s y n o p s i s  o f  t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  

A c t ,  s e e  E x h i b i t  J ) .  l a w y e r s  w h o  r e p r e s e n t  p o l i t i c a ' i  
s u b d i v i s i o n s  t h r o u g h o u t  P e n n s y l v a n i a  h a v e  t e s t i f i e d  . t h a t  
t h e r e  i -  n o t  a c r i s i s  c f  c l a i m s  h e r e  i n  P e n n s y l v a n i a .  
T h e r e  h a s  n o t  b e e n  s o m e  s u d d e n  o r  r e c e n t  i n c r e a s e  i n  
l i t i g a t i o n  a g a i n s t  p o l i t i c a l  s u b d i v i s i o n s .  ( S e e  E x h i b i t  
Ki  D e s p i t e  t h e s e  f a c t s ,  m u n i c i p a l  l i a b i l i t y  i n s u r a n c e  
r a t e s  i n  P e n n s y l v a n i a  a r e  c u r r e n t l y  s o a r i n g ,  ; u s t  a s



t h e y  a r e  i n  o t h e r . s t a t e s  w i t h o u t  t o r t  r e s t r i c t i o n s ,  
d e m o n s t r a t i n g  t h a t  s o - c a i l e c  t o r t  " r e f o r m , "  t h e  r e ­
s t r i c t i o n  o f  t h e  r i g h t s  o f  o u r  c i t i z e n s ,  d i e s  v i r t u a l l y
n o t h i n g  t o  a f f e c t  i n s u r a n c e  r a t e s .

I t  i s  i n t e r e s t i n g  t c  n o t e  t h a t  t h e  P o l i t i c a l
S u b d i v i s i o n  T o r t  C l a i n s  A c t  g r a n t s  t h e  p o l i t i c a l  
s u b d i v i s i o n s  t h e  a u t h o r i t y  t c  e s t a b l i s h  a p o o l i n g
r e c h a r . i s r  a n d  h e l p  t h e m s e l v e s  a s  d e s c r i b e d  a b o v e ,  ( S e e

f a r  t c  a c t .  C f  c o u r s e ,  t h e y  c o u l d  w a i t  u n t i l  t h e
c u r c  r  i  s  . s  e v e r  a r . c  a .  _ c  v : h e c v c . e recur,

a n  a t h e r e  i s  e v i d e n c e  t h a t  t h i s  c h a s e  c f  t h e  c v c l e  i s
e n c i r .  c .  r e s t ' s  r e c c r t s  a s  f c . l c w s

" • - t h e  f i r s t  h a l f z c 1 o r e £ & r ty .'ce S U a .  tc ~ c c k s o n  B e s t ' s  I n d ex h a v e a d v a n c e d  2 1 «- !
i r. v e s t o r  e x c i t e m e n t b S ! r. c g e n e r a t e d b v a

r e a s e n a b l e  c o n s e n s u s t h - -  « V. e I o n g e s t i

d u 5 t rv  d o v n - c y c l e  i * K * s t o r v ha c f i n a 11 V
t u r  *“ ed, a l b e i t  b y  a s r. a * .___m a r g i r.. T h e y w e r e

r e W 5 r d e c  on  a v e r a g e . b y a d v a n c e c t w i c e t h e

s i z e  a s  t h o s e  r e a p e d  b y  t h e  g e n e r a l  s  t c  c k 
m a r k e t . "  ( S e e  A p p e n d i x  L '

I f  s o l u t i o n s  t o  t h e  p r o b l e m s  c o n f r o n t i n g  t h o s e  w h o  
n e e d  i n s u r a n c e  c o v e r a g e ,  i n c l u d i n g  p o l i t i c a l  s u b d i v i ­
s i o n s  a n d  o t h e r s  a r e  t o  b e  e f f e c t i v e ,  t h e s e  s o l u t i o n s  
m u s t  a d d r e s s  t h e  r e a l  p r o b l e m s ,  n o t  t h e  c o m m o n  m i s c o n ­
c e p t i o n s ,  h o w e v e r  p o p u l a r  t h e y  m a y  b e .  T h e s e  p r o  c l e m s  
a r e  t h e  r e s u l t  o f  a " c y c l e  o f  p r o f i t a b i l i t y "  i . n t h e



i n s u r a n c e  i n d u s t r y  b o r n  f r o m  t h e  s t r u g g l e  : b e t w e e r  c o m ­
p e t i n g  i n s u r a n c e  c o m p a n i e s  f o r  m a r k e t  s h a r l f e  a n c  p r o ­
f i t s .  T h e y  a r e  n o t  t h e  r e s u l t  o f  s o m e  s u d d e n  i n c r e a s e  
i n  l i t i g i o u s n e s s  o r  i n  t h e  t o t a l  v o l u m e  o r  c o s t  ( c o n ­
s i d e r i n g  i n f l a t i o n )  o f  c l a i m s .

V
T h e  c u r r e n t  p h a s e  c f  t h e  i n s u r a n c e  c y c l e ,  w i t h  i t s  

" c r i s i s "  c f  c o s t  a n d  a v a i l a b i l i t y ,  i s  a p p a r e n t l y  

e n d i n g .  K i l l  t h i s  c y c l e  b e  a l l o w e d  t c  r e c u r  u n a b a t e d ?
T h i s  a r t i c l e  w a s  w r i t t e n  i n  h o p e  t h a t  i t  w i l l  n o t .  

T h e  P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n  i s  s y m p a t h e ­
t i c  t c  t h e  p r o b l e m s  c o n f r o n t i n g  a l l  g r o u p s  o f  i n s u r a n c e  
c o n s u m e r s  a n d  i s  a l w a y s  w i l l i n g  t o  b e  i n v o l v e d  i n  t h e  
s e a r c h  f c r  c o n s t r u c t i v e  s o l u t i o n s .
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V 1 
EXHIBIT A The Ba r rister 

V o l .  exv I .  No.  
Surjner, 19S5

STALKING BURGER'S WILD AND 
ELUSIVE LITIGATION FLOOD

by John Cutntbcr
W henever so rr .'o n e  In pow er an* 

nounco, th *  we Americans are being a 
cnus— swine flu, for example-—rry  ex­
perience- hat been th r  .he crisis rarefy 
exists, but the cure is Ultefy to k ill uv

Some cruet have as »hdr purpose to 
allow gcntlemcn-warriora to go shoot­
ing second-hand—(the Wood apilled ft 
ours. not theirs), In foreign cUmei, be 
they Vietnam o r Nicaragua. O ther crises, 
le u  sanguinary but no le u  lethal, seem 
designed no convince u* to give up some 
Constitutional right that M k  no longer 
convenient (o r us so have.

An adept practitioner o f the latter va­
riety of crtuvmongering hat been the 
Chief Justice o f the United States Su­
preme Court, W irrrn  Burger. For about 
iIk* past 10 years, he hat been trooping 
tlvtKigii every Middlesex village and fcrwn 
(I.e.. every Amen csn Bar Autocrat Ion

l! iI ,

• •
meeting) id ling us we are fci the m id* 
o f  a g re *  *1fcig*Jon . crisis' th *  has so 
Hooded ou r courtrooms th *  ou r right 
to free access to the courts and to a fury 
lo  hear ou r c u e  should be sharply cur­
tailed. He has found allies in the popular 
p m ,  who awhe aensaciortal articles about 
Americans indulging in an "epidemic o f 
hair-trigger suing." causing ou r muki* 
W llloo -d o lla r multi-national corpora- 
lions to weep with sheer vexation *  the 
money they have »o pay out when they 
put products on the market th *  malm 
people. All thk has been caused. Burger 
saps, by the "Inherently litigious nature 
o f  Americans," who, In the rasher e le ­
gant phrasing o f  another comment at cx\ 
display “ an kwndoned eagerness to hall 
Into coun >* and sundry."

Out o f  curiosity, I decided to take a 
look at ll*e auttMlcs, to-scy exactly tvrw 
greedy * *  Americans ju r Certainly. If 
we are as avid for morxjy is  Murder says

we are. then something ought to be done 
lo  wop us fo r ou r own good, after all. 
ou r suits force Insurance companies to 
pay v c rc kA  their casts are passed on 
lo  th d r cuiomeix, who in turn pass them 
on to us— both the contentious and the 
passive ampog us.

The federal ocurt figures seem to back 
Burger. They show th * between 19B0 
and 1964. the number o f  civil awes filed 
Jumped from  about 170,000 to 260.000. 
m ore than a 5 0 *  Increase which. If it 
doesn't mean a crisis, means something 
d o se  kin to'ooe.

T h * la. it did until I let my r e s  wan­
der down the long row* o f figures chat 
show where the Increase In cxset is com- 
ing from. I then learned th * nearly rwo- 
thlrds o f the Increase was brought about 
by cases In which the United States gov 
emmeni was cither the plaintiff or de­
fendant O f these, almow i l l  (be plaintiff 
caves were ones in w+uch tlx.- girvermeot



wax trying to culkvi defaulted .student 
kuax o< alleged overpayments to vet­
erans O f tl<  oocs In whk+i (he govern- 
m ay wm  the dcfcndcrw, almost all o f
them involved people who were wing 
10 nop the Reagan administration from 
coning o ff their Social Secvrky supple- 
menu! benefit*.

Without arguing the merits o f these 
governmental policies, wch wits hardly 
come under the heading o f “hUr-dlgger 
wing" by “an inherently litigious’  citi­
zen ry
- But. thought L tinoe fedenl cases make 

up only about four percent of all those 
that are filed in the United States each 
year, what I ahould be looking at arc 
state coon statistics I found them, too. 
in several huge volumes filled with 
hundreds of pages of cables, which, when 
the browsing among those numerical 
thistles was complete, reveals that—since 
about the rnld-1970's—cMl ctse filings 
in state court have been increasing at 
about three percent a year, or one-quarter 
o f the federal rate.

It's all a maner o f perspective, no doubt, 
but to me that Increase doesn't even 
amount to a kissing cousin o f a crisis

While I was at it, I thought I'd try to 
find tout the origins o f the increase, such 
as it w  Although, k seems, no two sates 
ketrp their statistics the same way, as 
nearly as I could id  I— and I had a sam­
ple o f  sates nuking up about 50% o f 
the population—personal Injury cases, 
the ones where we re supposed to be 
doing all tha hair-trigger greedy aulng— 
were Broiling along wtth virtually no dif­
ference in the rase o f filing from year to 
year.

I did, however, find one category in 
'uhidi there was •  sharp •ncreaac, and a 
predictable one considering the dou­
bling o f the divorce rate In the United 
Sates between 1970 and 1900. and that 
was In domestic relations case*. Indud-' 
Ing child custody manen There, the ran 
had grown by a hefty 50% Apparently.

If American* are contentious. It's manl 
fcued mutulyUn their marriages 

I also learned that. If we Americans 
lire litigious, we certainly vary a lot from 

i state to state In (hat quality. The peaceful 
Pennsylvanians, for example, filed cMl 
whs at a one percent Increase In 1983 
over 1978; the btldbqdt Californians were 
right at the national average, while the 
big bad New Y o rk m  were way above It 
In I960, New Yorken filed— according 
to their official statistics— about 750,000 
civil w lu ; In 1983. a walloping 1.2 m il­
lion Now. there's a crisis o f headline- 
making proportions, and headlines have 
been made o f k. The only problem Is 
thiw h Is a false figure. A call to a New 
York court official revealed that the 1983 ! 
statistics Included counts from rwo courts 
that previously had been omitted, and . 
they w eren 't any smal l  omissions,  ' 
either— about 400,000 o f them a year |

In other words, as the official noted, j 
the real rate o f Increase In New York is ' 
about rwo percent a year alnce the Late 
1970's, not more than 70% in three yean, 
as the published acattflics seemed to In­
dicate.

Perhaps, fu* perhaps, we should hang 
on to ou r right w  trial and jury a wee 
bit longer and not k t those who would 
save some money fo r Insurance com­
panies and big businesses scire'&ts out 
o f k. Perhaps ou r real crtsls comes from 
the quality o f  those who advise us

1,
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PERSONAL FINANCE / Frances Cerra r,,/: N,iW yoh>>< 'umks. m/n/j/h. /di v >.
t:XH I H IT  BThe Hard Search for Property Insurance JTHE N E W  YORK TIMES, 
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To hold down costs,
consumers may have to
chase discounts. ‘Bad
risks’ may be turned
away altogether.
 : .»

RE C E N T -n o w  reports have described the 
drastic rale Increases Inflicted upon busi- 
n m e  soefcii^J'property and casualty Iruur- 

anot, but little W  been said about tbe prorpoctx for 
Individual d r iv en , homeowners and ren len . Unfor­
tunately, the huge losses that Insurers have sot- 
(ertxl recently ere putting rale pressure on  the ao- 
callad personal lines as well as on com m ercial In­
surance. Although the Increases have been far leas 
dram atic, personal prem ium s are continuing their 
steady clim b, arilh su to  rates leading.the upw ard-1 
trend Industry spokesmen also warn the! insur­
ance will be harder lo get for "bad risks,”  Including 
tWwe people with poor driving records, for exam ­
ple, or whose homes are far from fire stations.

Individuals who want lo hold down their Insur­
ance coeU may find It necessary lo  do som e sophis­
ticated shopping, to assum e more risks them selves, 
and to be aggressive about getting every possible 
discount'

Tbe reason rales are under such pressure derive* 
from a practice known as "cash flow underwrit­
ing.”  For a  three-year period that ended last ta ll,. 
Insurers locpsed much m ore on Investing premium I 
Income than on tbe quality of the risks they were In-' 
■urlng. Lured by very high Interest rates, coon pa- 
ale* com peted Intensely for dollars lo  Invest.

The insurers were gam bling that tbe cash flow . 
from their Investments would be great enough to 
c\iver their underwriting losses. But unexpectedly 
a'gh com m ercial losses and dropping Interest rates 
combined to bnng about an industry underwriting 
loos Lial year o l C l .3 billion, according lo the A. N. 
Best Company, the widely respected Insurance In­
dustry rater and analyst In a year-end report. Best 
said, "The penally for trying to substitute finance 
for underwriting is now being paid."

I I I I  l i u s n m ^ e s .  S I  least, Ihr period of cash flow 
underwriting brought substantial premium sav- 

. tngs Individuals, however, enjoyed no such bar­
gains, |H)lnts out j. Robert Hunter, president of tht 
National Insurance Consumer Organ.ration From 
IMI through I9A4, premiums on com mercial line* 
of prujtT.y and casually  Insurance went up only 10 
percent, -mi average Prem ium s for personal line* 
rose 20 percent over that period, notes the Insur­
ance Services Office, an Industry organisation that 
(n e k s  trends and Issues rale  guidelines

This 30 percent Increase w as what the I S 0  had 
said wr.i needed, according lo a spokesman, David 
Osrwald. Sim ilarly. I he I.S.O. had recommended

com m ercial Uvcreaaes of X  percent, but the Indus­
try Ignored that recom m ends lion. Now, with Uw 
property /casu ally  compeuilaa Lacing aevwta loaaea 
and needing to rebuild (heir reserves against future 
cla im s, som e com m ercial custom ers la w  pre­
mium  Increase* of 200 percent to 500 percent

Fortunately, Individuals face no such budget- 
breaking changes, partly because their rate* have 
risen t il  along.-The average premium for Individ-’ 
ual drivers nationally w a s up 1,1 percent for the 
first quarter of 1*45 from a year earlier, recording 
to the I.S.O. Horn o w n er*  premiums over the sam e 
period went up S percent. Experts expect near-term  
increases to s la y  within a sim ilar range.

However, Mr. Osrwald advise* Uutt auto rates 
may m ove up som ewhat faster. The number of suto  
oolli^ons is up, and with It cam e a 6 percent n se  in 
(he (um ber of cla im s for physical dam »ge tn the 
fourth quarter of 190' compared w ith t i e  period a 
year earlier. More Important, he say s , there will be 
pressure oa the Industry (o "limit the availability of 
tncurance to people in less desirable risk catego­
ric*'' for a ll types of coverage.

Individual insurance buyers who want lo control 
their Insurance a x i s  can lake the following slept

•  When policy renewal tim e approaches, shop lor 
com parison prices. Be sure to get s  quote from at 
least one company that does only lim ited com m er­
cial business — because It will probably not be fac­
ing such serious loases. This group Includes such 
com panies a* Slate Farm. Nationwide, Gelco, All­
state and Safeco.

•  On auto policies, consider accepting a deduct­
ible as high as 11,000. Mr. Hunter, of the Naiiunal 
Insurance Consumer Organisation, points out (hat 
this form of self-insurance is nearly s lw iy s  worth 
the risk. Among other reasons, he say s , someone 
with a m o  deductible who suffer* a 1500 loss often 
decides not to file the claim  because the action 
might force up future premiums. Over the years, 
the prem ium  savings from Hie larger deductible

aiiould m are than outw eigh the cost of paying for a 
m inor accident yourself. "Lei lim e  be your imur 
ance com pany," Mr Hunter advised

•  i f  you have a pout driving record, ask an Inde­
pendent Insurance agent to check the Assigned Risk 
Plan rales. They are som etim es cheaper than those 
available from Individual com panies.

•  Check to m ake su r i you'are getting Ihehenefll (A all possible Homeowner or renter discount*. A1 
though only a few com panies advertise discounts 
for homeowner* who have sm oke alarm s, lint ax- 
aibpi*, alm ost all com panies offer them . Discount* 
are a lso  com m only offered to senior cttlxens and to 
people w ith daad-balt locks protecting (heir hornet .

•  Co-op owners should take advantage of new 
policies available to them  Until recently they were 
restricted to tenant polk;lea, bu< now they can pur 
chase the sam e kind of policy that homeowner* 
have —  often at a 30 percent to 40 percent saving 
ovwr d ie old coverage, according to Anthony Glac- 
ontie. an agent In Huntington, L .l.

•  In the past, rom e com panies have been charged  
.«1(h "redlining,\Voe, refusing to write Insurance 
coverage within s given neighborhood, usually one 
In the Inner city? Com panies deny ( h o e  charges, 
but Mr. Hunter advises (hat Individuals who live In 
such areas and find them selves unable to get cover­
a g e  for reasons that seem  Illogical should consider 
com plaining Co their sta te  insurance department

I NSURANCE Is a cyclica l industry, but the cur­
rent downturn Is m ore severe and prolonged 
than m ist , and som e com panies m ay go under. 

Consumer* tire protected by sta le U w  If their insur­
ance com pany falls. N ew  York, for exam ple, 
created  a gusrw utoe fund lo  honor consum er claim s 
against bankrupt com panies. However, payment 
can  be much slower i^an normal. As a precaution, 
consum ers should check c'-mpany rating* In Besl't 
Insurance Reports, availab le in libraries, or will 
an agent. Beal's lop rating is A-plus; Industry ex 
p e n s advise that consum er* deal only with comps 
nies rated B-plusor b eller. ■

LETTERS
Insurance
Taeha Edktor:

Frano»s C a m  m ad* som e m is  
leading •u ten ra n u  concerning corn - 
— t ia l  tneuraco* ( “ The Hard 
Cearch (or Preyerty Ira jranoe," Per- 
tT ail rV stsor, July a ) .  She referred 
Is Iba period ef " ca x b -O cV  under- 
wjiUag U  “a  three-year period that 
wadsd last fa ll.”  That phase of the 
c y d s  com m enced shorn (he  fourth 
quarter at 1578 sa d  Curaod around 
ah m t (be ddrd qearaar e f  1*54. We 
I s i d o H l i i U N a n - M t  three — 
daring V tfch  AJMriona burin see in. 
laaritttleM  s a d  m art rtf a I! ties got 
Chair taeureace w sil.bsfew "msnufac-
taewn* float*”  cad  saved  WWoba ef 
d eflaw  aa  pramhwin - 

Cba elated that p r a s ta n a  oo co cv  
m srria l data want tap eatjr K  paroert 
m  average. Crow 1 M  to UM- Pra- 
■ dam  g m r th  la a  ftmctkw ef pootda- 
Oaa dacnaaa, O .X J». growth, tnfla- 
riaa aad  ariu r  aoaaoail r aad  aerial 

tnta  t e n !  IswtM l 
pOCkaCbonk, rot 

•vwraB praadam  growth. A more 
m t amau t w a d i  be: 

t w  l e i  s is  lo r  ooniraerrtal tanm  
a w n  drappad apprwriasakahr M pbr- 
oawt a a  average bet a  am  157* *ad
IBM.”

F inally . Me. Carrs stated that o x p  
saara f e e a  purtdaae (h* erase Hod  

efportcythattaeqaow ear*hare "N et 
ao; but change r in x n w n a a i"  lo 
"coodoawnera," aad you have K.

A ltu d  I. Jar rt 
Aaaodata Profmeor (radred) 

T h t Callage e f  I w w i a n  
New York, Jety M
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Area has jthe nation’s
•  •rism

By Gilbert M. Gaul

The pnces consumers pay for med­
ical care in the eight-county Phila­
delphia area are nr.ng faster than 
anywhere else in the naaon.

Not only that, but they are rising 
from  le v e ls  a lready co n sid ered  
among the highest in the canon and 
at a nme when the pace of price 
Increases for med'cal care m  other 
o n e s  appears to be slowing.

From January 1984 to January of 
this year, the price of medical care in 
the Philadelphia area increased by
11.51 percent, double tha national 
average of 5.8 percent.

The data, gathered, by the regional 
office of the Bureau of Labor Statis­
tics. have left health-care experts 
groping for explananons.

“Why w e’re going up while the 
other cines are slowing, 1 can’t say," 
said Charles Scott, the bureau's re­
gional economist.

T h at's  hard to rationalize." agreed 
Wharton School professor Robert A. 
Zelten. ; -

The only city whose health-care 
price trend mirrors Philadelphia’s is 
Houston, wtuch. like Philadelphia, 
has a high concentration of medical 
schools, teaching hospitals and medi­
cal research centers. Pnces for medi­
cal care m  the Houston area rose 11.5 
percent, a wtusxer behind Philadel­
phia s rate.

In c a n y  cines commonly thought 
to have higher costs of living than 
Philadelphia, m edical-sem ce pnces 
rose at m uch slower rates.

For example, ia  New York, often 
considered .the nation's most expen­
sive city, m edical-pnces rose 7 per­
cent. In Bosion. pnces climbed 7.7 
percent; in Los Angeles. 6.7 percent; 
San Francisco. 5.3 percent, and in 
Washington, pnces rose 1 9  percent.

The rapid pnce increase here 
comes at a tune when the n se  in 
medicai-care pnces elsewhere is 
slowing. In January 1584. tbe medi- 
eal-p nee index for Philadelphia  
stood 5.1 percent higher than t ie  
national figure. A year later, the in­
dex in Philadelphia was 10.7 percent 
higher than the national average.

When compared with other compo­
nents of the Consumer Pnce Index 
(C P I), w h ic h  m e a su r e s  p r ic e  
'hanges on a broad range of goods 

services, the rate of increases in 
n. .dical care stands out starkly.

Housing pnces in the region, for 
example, increased 5.03 percent in
1984. Food and beverage pnces rose 
1.59 percent. Transportation pnces  
were up 3.49 percent, and clothing  
pnces inched up Just 0.39 percent

The overall CPI for the Philadel­
phia region — Philadelphia. Bucks. 

' Chester. Delaware nnd Montgomery 
Counties in Pennsylvania and Cam­
den. B urlington  and G loucester  
Counnes in New Jersey — rose 4.04

percent in the year ended January
1985. In the same penod. the nottnnal 
Consumer Pnce Index climbed 3.57 
percent.

Why arc pnces for medical care 
here nstng so quickly’ And. more 
panicularly, why is the Philadeirnia 
region out of line with pnce trends 
in the rest of the country’

"We think we know why has 
increased in Philadelphia. But I 
don’t know why with other cir.es." 
said Labor Statistics economist Scot*..

Scott said pnces for services frnm 
hospitals, nursing homes and den- 
tisis here all had increased a: a rate 
greater than the national averaze. 
Also n sm g quickly were prem.urns 
for health insurance. But pr.ee in­
crease; fpr presenpnon and ncr.pre- 
scr.ption drugs and medical eiuuv  
ment did not exceed the naticna: 
average. Scott said.

"We record what the increase is. 
but the reason why. we rea.iy don t 
kDow. There could be an element of 
’this is just our year,"’ Scott said.

Scott and others at the Bureau of 
Labor Statistics caution tbat the re­
gional CPI survey is subject to some 
distortion because it uses a sm ii! 
sample. But those distortions tend 
be smoothed out when n ew ec  :ver 
longer penods-. the BLS officia.s say.
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Medical prices here are
CONTI NUED A  ' #  #..nation’s fastest-rising

*We always tell people not to piece 
much emphasis on e m onthly shift 
because It could be wrong. But over 
long periods of nme those things 
tend to wash oat. Looking' over a 
calendar year yon expect see a 
consistent pattern." said Darnel Gins* 
burg, supervisory econom ist for the 
BLS in Washington.

Officials here and in the 27 other 
BLS regions use.the same m ethodolo­
gy to gather the pnce data. Starting 
with the main components of health  
care — hospitals, nurr.ng homes, 
p h y s ia in  fees, drags — they survey  
pnces of individual items at varying  
locations. The same items are se lect­
ed each m onth so econom ists can 
m easu retb e rise in pnces from the 
index base of 100, the pnce level in 
1967.

The w eight p v e a  to each compo­
nent o f the C?I van es fro^  ciry 10 
city, reflecting- the diversity of their 
medical-care econom ies. The CPI 
here, for example, reflects the h igh  
concentration of hospitals.

What the CPI does not purport to 
measure is the cost of goods and 
s e t t e e s .  "W e’re m e a su n n g  tb e  
changes in the pnces of those goods. 
no< the casts," Scon said. •

. S ince the Bureaa of Labor Staus- 
t i a  began keeping the medical-care 
Index, p nces here have cl Lm bed-133 
percent as of January. The only met­
ropolitan a r u  tn the canon  where

Ences have risen more quickly is 
boston. wbert oedical-cara pnces 

hav* increased 332 percent since 
196T.

"1 think, there's several explam - 
jnons for that." said Sharon Cohany. a 
BLS econom ist in Dallas. "One is that 
sin ce 1967. Houston has been one of 
the fastest-growing areas In- the 
country. That phenom enal growth 
bus put 'ifpwird pressure on all 
pnces. Including those for m edical 
ctre."

A second explanation o ffe n d  by 
C otuny is one that also might apply 
to the Philadelphia medical market­
place.

"Houston Is at ‘ i forefront of 
miKiical technology, ih t economist

said, "and that also Is v^ry likely to 
put upward pressure on pnces. Aj  
technology expands, the cost of de­
veloping those services also grows, a  
tremendous financial cost is assoctat- 
ed .w ith  that.".

Albert Zem linski. managing p i n ­
ner in charge of health care for the  
Philadelphia accounting firm 'of La- 
ven ihol & Horwath. offered a m e w  
sim ilar to Cohany’s.

“My feeling in a speculative w»y u  
th a t . . .  ii could be a function of our  
h ig h ly  'd eve lop ed  m ed ica l area  
here." he said. "It is a highly in ten­
sive medical community in terms of 
physicians per capita and specialists 
per capita They are all selling  
higher-cosi services. Pnces don't go 
up unless costs go up."

Other health-care experts! econo­
mists and officials offer other rea­
sons w ty  pnces for medical care in 
Philadelphia and its surrounding 
counties are n sing  o u ch  faster than 
these m other areas, including many 
cines with sophisticated medical 
com plexes, such as New York. Boston 
and Cleveland.

"Many cines have different ways 
of containing health costs. That n ay  
have som ething to do with it,” said 
Kay Ford, a BLS economist in. 
W ashington.

Carol M. McCarthy, president of 
the Delaware Valley Hospital Coun­
cil. which represents more than 90 
hospitals, said medical m snvunoos 
here increased their charges by 23 
percent last year to make up for S207 
m il l in r r  worth of uncompensated  
care — a 23 percent increase — that 
thej’ provided to poor and uninsured  
people. •

McCarthy said that blaming the 
hospitals for the region’s increase In 

-prices would be a mistake. In fact, 
she said, annual increases in hospital 
spending here have dropped sharply, 
from 20.7 percent in fiscal year 1942 
to 6.6 percent in fiscal year 19 M.

Moreover, McCarthy said, hospital 
proflu  rose only 6.06 percent in fis­
cal 19M. “At least from the hospital
side, w hat w*.t « -saying is tha t we• * • * •

think we have a pretty good stcry tc 
_ tell. We think we have expenditure:
‘ pretty well und-ir control."

Another paraal explanation f:: 
the p nce Increases m ight be the i% 
p -tssive building programs recently 
undertaken by many hospitals an 
n u m n j  facilities m the a r u . u :  
Zelten. an assistant professor cf :n 
s u r u c r  and health-care system s at 
the Wharton School.

Between March 1982 and Februar- 
1984. more than 5467 m illion wcrtn 
of new construction was approved 

for the flva Southeastern PennsMva- 
n u  counnes by the Health Systems 
Agency of Southeastern Pennsylva­
nia. a federally man j t e d  planning 
agency. H ospitals in crease  • r ccm 
rates to -c o v er  the cnsis cf new 
construction..
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Nader, insurance firms differ 
on need for liability rate hikes
By Gary Rotstein
Poj‘-G «e:i*  H i"  j t j - g  CoHespanoeii

HAl.RISBURG -  Ralph Nader, 
the spokesman for consumer causes 
who built his reputation attacking 
the auto and oil industries, branded 
insurance companies worst of all 
yesterday for driving up liability 
coverage’ costs.

Although insurers contend huge 
increases in liability premiums this 
year were necessitated by J3.8 bil­
lion in industry-wide operating 
losses in 1984. Nader told tie House 
Insurance Committee the losses had 
been exaggerated.

"Never in economic history has 
there been sucK a precipitous in­
crease." the rnavericV activist said. 
"We re seeing increases and cancel­
lations at a level totally unsupport- 
able on an actuarial basis."

Nader claimed the dramatic price 
jumps are designed to aid insurers’ 
political goals of pressuring law- 
.makers to restrict consumers' rights 
to sue for damages.

"Horsefeathers -  they're being 
parr-old." an industry representa­
tive said when informed of the

remarks by Nader and J Robert 
Hunter, federal insurance adminis­
trator in the Carter administration

Grover Czech, regional vice presi­
dent of the American Insurance 
Association, said. "Companies are 
doing what they feel they have to to 
get back to price adequacy . . .  Com­
petitive pressure drove rates dowr. 
lor many years Generally prices 
today are coming back to what they 
were in 1ST* or 1978' when adjusted 
for inflation

Nader and Hunter, who now heads 
the National Insurance Consumer 
Organization, acknowledged the in­
dustry had inadequate revenue last 
year.’

They contend, however, that it 
would have taken just a 5 percent 
boost in premiums across the board 
to meet standard profitability levels 
They based the estimate on a U.S 
General A' •' n ffice report 
that comr .d a 3 percent
return on ■ last year when
investments., depreciation and other 
factors were added to opt rating 
costs.

Instead, liability insurance costs 
are going up 100 percent or more for

many focal governments, transpor­
tation firms, day care providers, 
taverns and others.

Representatives from those areas 
in previous Insurance Committee 
hearings, appealed for state help ir. 
controlling those increases The;, 
also complained of being denied 
coverage at any price because of 
insurers trying to keep only the mc-i 
profitable lines of business

"The key point i s . . .  this crisis is a 
crisis gene'rated by Hie industry as a 
reaction to low profits." Hunter said

"If the profit potential is there 
that you say. I can't believe there 
aren't [insurers] going out there tc 
write it." commented Rep. Rober; 
Godshall, R-Montgomery County

Nader and Hunter pointed to sol;: 
stock market performance of ir.su-- 
ance companies this year as another 
indicator that the industry is nut ir. 
the dire straits it say's it is

Czech countered that a 30 percent 
increase in stock prices of insurance 
companies is related to their low 
value last year and assumptions tha: 
they will be able lo return to proper 
profitability With price increase j
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T  amine: the_lnsur&ncelndustry’s 
Roams and Busts.

W hile Congress 
.ioys with relief 
plans, business 
sweats out a steep 
pse'm premiums.

By FRANCES CERRA

W ITH prem ium* for 
liab ility  ln*uranc* soaring 
and coverage alm ost tmpo*- 

sible to obtain for lucb h lgb-nat 
area* aj day-care center*, o b eteu lc i 
and long-haul true tin g , tbe axnm er- 
cia l insurance industry U, by com* 
moo agreem ent, in m i l l .  Insolven­
c ies am ong itate-regulated  inauraoce 
com panies are running at tbe highest 
rate since I960, when tbe Insurance 
Service* O ffice, a trade group, 
started keeping such records.

All ib is has prompted COogrea* to 
investigate new way* to provide 
coverage for the high-risk areas »nd 
to avert future sharp sw ings in vve- 
raium costs. Senator John C. D .n - 
forth. Republican of M issouri, has 
proposed a bill that would establish  
uniform liab ility  standards lor prod­
ucts covered by insurance, rpeed up 
tbe claim s process and limit payouts.

AnJ Congress could act as a rein­
surer for high-risk businesses, grant­
ing private insurers guarantees 
sg a n s t  leases, anajyau M y. It did 
this in tbe 19601. when boiln***** la

Franc*i Ctrra  writes on b u ilr * u  
from  New York

rux-tom . tnner-city commimlrtea 
could not obtain coverage.

The current problems — fam iliar to 
on industry penod ick lly  plagued by 
boom-and-buit cycle* — began In tbe 
la te  1970’s, when ru ing interest raua  
dram atically  Increased Insurance 
com panies' profnablity from tbe tn- 
vestm eot of premium*. From a 
trough in 1875, when tbe Industry'* 
average return an -et worth w as a 
n um al 2.4  percent, returns clim bed  
to 19 percent In 1977 and l t . l  percent 
in 1971. according to tbe Insurance 
S e r v ia n  O ffice, a trade group.

Critic* of tbe Lreurance Industry 
ria im  that, in tbe race for new bull 
ness, many insurer* abandoned theh 
proper role as risk asaeeaon  and to 
cused instead on Investing premium! 
In the prooaaa. they ahgrply dll 
counted premium* to raise u  m ud  
Investment money a* poaslbte.

With the heavy discounting, It w as 
lnevitaM a that returns would fall as 
tbe rial m i stream ed In This began to 
happen In 1979 and the process accel- 
era tad In 1983 when interest raise fell. 
Tbe average return on net worth 
dropped from 1.3 percent that year to 
1.7 peroonl In 1984, according to tbe 
Insurance Services O ffice. A rebound 
finally  cam e lb tbe first half of this 
y ea r  as Insurance com panies 
reversed course and let m any pre­
m ium s skyrocket.

"A 'rem endous amount of w  
c a p fu l cam e Into tbe Industry, both in 
new com  ponies and old ones that 
wanted to expend ,"  said Dennis A. 
H erm an, prod dent o f Am erican Fed­
eral Group L id., a m ajor w h o ia a l*  
Insurance brokerage baaed In New  
York. "Interest rata* ware Dear X  
percent, and tbe coco panics were beg­
ging for bud  ne w , at any price, to get 
prem ium  dollar* to Invest."

Tbe com petition for premium* 
produced som e extraordinarily  
generous deals for tealrwaaae. In 
LM1, Mr. Herman noted, a targe, re­
tail ftWccronJca chain paid $300,009 lor 
liab ility  Insurance. Three y e a n  and 
m ors (ban SI m illion In paid cla im s  
later, lu  prem ium  was' down to 
$125,000. Another o f Mr. Harman's 
client*, an autom obile leasing com­
pany with a Oast of over 19.000 car*, 
aaw lu  prem ium  (all to $450,000 la  
1983 from  $2-4 m illion la 1981.

Tbe scram ble for prem ium * 
reached a peak, at least sym bolically, 
w ith tbe purchase by MGM Grand 
Hotels Inc. of "retroactive" Insur­
ance after a Are at lu  Las Vega* hotel 
In N ovem ber 1980 that resulted In tbe 
dee the of SS people and injuria* to 591 
m ore. Before tbe fire. MGM bad only 
$30 m illion of liab ility  insurance. But 
for a fee of $38.3 m illion, an Insurance 
service* com pany, Frank B. Hall 
Inc., underwrote up to $170 m illion to 
rlaim * from tbs Are. Hall than placed 
the A n t $30 m ill Inn of coverage with

e:;v i p

lu  own subsidiary, tbe Union Interne- 
tional Insurance Company.

■.rXHLBIT E

excess capital to withdraw from the 
m arket or perform is  a manner that
w e would regard as sound pricing "CRITICS, citing the case of Fire­

man'* Fund, tbe Am erican E x­
press subsidiary, scoff at the 

Idea that new entrant* forced th : es­
tablished insurer* into a gam e they 
w ere reluctant to pU y. "Firem an * 
Fund waa a prominent price cutter."  
said  Thom as K. Meakin. * securities 
analyst w ith Dom inick 1  Dominick  
Inc. a New York brokerage bouse. 
“ When the loaae* barreled In, they 
didn't put up enough reserve* Some­
body m ade •  s e n  our tnUtaXe ."

A spokesm an (or Fireman'* Fund 
denied that tbe com pany had cut 
price* unreasonably, saying, "If you

„ ...................- - looked over the full cycle, I don't
B u t Union, lacking a aseu  to cover think we'd look m uch different from 

th e  policy, obtained a guarantee of
payment from the General Rdnsur- W f m ajor rrm p w lior*." After two 
adce Corporation under a cen tred  yw*r* of heavy Wrasse , Fireman'*  
that freed tbe reinsurer from paying Ftmd reported earnings of $20 mlUioo 
any claim * for four years. Critics of third quarter,
ub*'Insurance Industry a t*  the MGM If P ^ J a  and va lleys are not new to 
ca se  as a cla ssic  exam ple of an In- ***• Insurance Industry, neither are 
surer'ahlftlng lu  focus from nak as- U *  argum ent* over bow to prevent 
easem ent to Investing prem ium s them . Mr. Hunter would p refer— but 
hoping to earn enough on the tnveet- O ots not expect — to *ee "Federal 
m it t  to offset future loaae*. "At the legislation  that would look at the in- 
rirho the policy w as written. 1 pre- duetry In a m acro w ay. to be sure that 
dieted that tbe Insurers' profit consul- when prices fell, they didn't fall loo 
a rstiers dictated deferring tbe s e tt le -1°*- v ice versa ."  Mr. Jaoea, the 
m eal of leases for aa long as poasi- president of tbe A m erican Insurance 
hie," said J. Robert Hunter, execu- A ssociation, while acknowledging 
Uve director of tbe National Ineur- bis loduitry'o boom-buxt cycle  u  
anqe Consumer Organization and for- disruptive to the acoocm y, nonethe- 
m er Federal Insurance admixuxtre- I*** rejects tbe Idea of m easures to 
to r. control It. "Cushioning against the

When the court* approved MGM'i cycle  would require goveran xn t i*. 
$73 m illion settlem ent with lbs Are truelon that 1 and our com pa nies 
victim * 1b January 1963, Union would ixx like to M e,"  he said . Mr. 
refused to pey . c la im ing that the J o ° *  knd other Insurance advocate* 
agreem ent Included punitive blam e conflicting state liability  
age* that It should act. have to cover. *t* nd*rd* and outregeoue jury 
The'' legal dual finally  settled last ,or *"uch 01 *{** problem*.
April, wben MGM accepted a $73.9 happen* In the political
m illion settlem ent from Union. .

L awrence Jones, president of the ‘ ^ r ^ *  decisive  opinion on the ln- 
A m erlcan Insurance Association, dultI*  * fum re- P^Percy casualty In- 
A m ies that the eeubUabed insurer* **“
sh ifted, their i t  hts from assessing ? ' U* = * ? * tby. ‘° 0 I n  
risk* to Investing prem ium s. Accord- 9 * .  1421 the year. David
Ingly, be drewT* m arkedly dlflerent Setter, an analyst with the F lm  Boa-
p im tre  of the Industry's be havi or , 0° l l wv* ,v e r ' 
during the period of price cuts "T he*** profit* for the Industry t u n in g
established  com p anlL  did not d a U b - ^  ^ J W J ^ L a ?oUlIuln*  11110 
erete ly  underprice to get more m oney b“ *d «  ‘
to lnvset " be said "They under- big premJum*. And Myron P lcoull, * 
priced out of necaaelty - t h e y  w ere?*?1"  *2“  P r e s e n t  with Oppen- 
m eeting m arket conditloo*. and l t ?*i f icr *  Company, tbe New York 
was,'a buyers’ m a ih e t."  brokerege. say* that a rerunt on eq-

It wM  r*rw entrants to tbe Ineur- ,‘2 “  i i f  £
a n ce  industry, Mr. Jones cm Jnuin»d, w o .  By then, 1
w h o2,‘cut what we regarded aa sound h* v *  «™ n>ed.
price*'to , o  after th? i n v i m e n ,  *“  ,ar “ “ “ g

He added, "It took fix  year* crU ‘* ‘“ thelMO'*. ■com e..’
of stead ily  declining return* to get the
IT E
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Study Analyzes Industry Woes
By JAMES NOLAN

iA Co-v*»»c» Sun
NEW YORK -  The proper­

ty /casu a lly  insurance industry's 
woeful financial state recalls a 
story from the old pushcart days 
along D elancey Street on New  
York's Lower East Side.

A m erchant cut his prices  
sharply on ladies' boots and put 
up a huge charcoal lettered sign 
to tell the world.

Across the street, his com peti­
tion cut prices lower, and said so 
with signs

On the price war raged. Final­
ly. the first entrepreneur posted a 
sign which declared: “Ladies' 
Boots. 1 sell below cost."

How can you do that, asked the 
com petition’ Sell below cost?

"I can sell below cost," the re­
ply cam e, "because I buy below 
c o s t"

It was just this sort of a mind­
less price war which brought the 
property/casualty business to i j  
present low and sorry state.

And no one knows it better  
than the industry itself. Witness a 
pew study done bv the Insurance 
Services Office and the -National 
Association of Independent Inmr. 
ers

“The pronertv/casualtv Indus- 
try must accept tbe major re­
sp o n sib ility  for Its cu rren t  
financial condition." the stu d 7  
concluded. "But, the brutal price 
c a r  of the last six years it over. 
The industry has finally realised  
that a business cannot Indefinitely 
price iu  product below cost and 
expect to survive."

The study, “1915, a C ritical 
Year," pulls together a story that 
has been told piecem eal for the 
past II months.

It com pares tbe industry in 
19M with back y ea n , using all of 
tbe familiar ratios: ralet of re­
turn. prem ium s com pared to

*The bruta l price war 
of the last six years is 
over. The industry has 
Finally realized that a 
business cannot 
indefinitely price its 
product below cost and 
expect to survive.’
losses aDd expenses, combined ra­
tios and the lik e .'

In some cases, .Ute economic 
data from the lnsuriuce Industry 
has been plotted cm graphs, laid 
over sim ilar data from Tbe For­
tune 500 industrials and US.  bond 
yields. In all caaei since mid-1981 
the insurance industry graph Lines 
— reflecting proGtabllty — turn 
down where others rise.

The tpccaon  want the 31-page 
document to “help tbe public and 
sta le  insurahct regulators under­
stand why premium Increases are 
needed to assure the future finan­
cial stability of the insurance in­
dustry,"

Caking back to tbs origins of 
tbe price w ar, the study notes 
that “since 1979, while underwrit­
ing results have declined, the in­
dustry'* net Investm ent Income 
has grown continuously.

'“In an a ttem p t*to  generate  
cash flow for investment, insurers 
competed aggradvely for premi­
um dollars, knocking prices more 
and more out of line with loot 
eoata," the study said. :

But it was poor m aaajem eot 
irtrategy. The f  1.7 Mlboh in annu­
al investment Income coaid not 
be stretched far enough to cover 
the 13 billion annual growth In 
underwriting losaeslhe Industry 
suffered.

Closer to home, the 10 percent

clim b In investm ent incom e of 
31.6'billion in 1964 fell far short of 
the €0 percent increase in under­
writing losses of | l  billion for 
that year.

Such a fin a n c ia l c lim a te  
worries the industry on several 
•cores.

F irst. Industry actuaries are 
predicting that in the next few 
years, corporate Am erica will 
find soon that it cannot insure all 
of Its assets.

The conclusion flows from op­
erating result* for 1964. The study 
snyi that during the year, policy­
holder surplus fell by 3 percent to 
# 3  billion.

Tbe Industry measures its abil­
ity U> w rite p rop erty /casualty  
coverage by this surplus figure, 
“Indicating," the study said, "that 
capacity may not be aufficient lo 
meet the insurance Deeds of an 
eitpaDding U.S. economy."

Still n more urgent worry is 
the continued financial solvency  
of a substantial number of com ­
panies. Tbe study said that the 
n.tio testa applied by the National 
A w ociiticc of Insurance Commis­
sioners and the A.M. B est Co. 
show that “the; the number of G- 
wsDciaUy Impaired Insurers has 
Increased."

While tbe atbdy did not to u t  
the number of such companies, in 
September of last year, the NA1C 
said that 319 Of the 2,477 Proper­
ty/casualty insurers It keep* tabs 
oo were in bad enough financial 
sh ipe to require “im mediate at­
tention" by ita te  insurance regu­
lators,

Tbe NAIC warning cam e after 
it liad finished desk audita on the 
financial results filed by the com ­
panies In the spring.

Such a n d iu  are In various  
rUges of completion at the mo­
m ent
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RATHER HOT DISCUSSION ON CAPACITY
By LOIS J. LYONS

NEW YORK—Superintendent James 
P. Corcoran rollea up his sleeves, looked 
the industry in the eye and said. ‘There 
ts no capacity crisis." Donald Kramer, 
president of Kramer Capital Consul- 

! tants. took a similar stance, looked the 
superintendent In the eye and said. 
’There is a capacity shortage, and It is 
severe."

Mr. Corcoran, somewhat outnum­
bered in his opinion and certainly in his 
ideas of how to handle the situation, 
was atso opposed by David B. Mathis, 
chairman, president and chief ex­
ecutive officer of Kemper Re. who said 
unequivocally that there is a "real 
capacity crisis that is likely to remain at 
toast through 1967." and by Michell J. 
Cote, vice president and principal of TUI- 
inghast. Nelson & Warren Inc.. who 
hedged only a little, saying there is cer­
tainly a "restructuring of property 
casualty markets." which might not be 
a crisis but a "revolution."

James B. Stradtner. managing direc­
tor of Alex Brown & Sons, investment 
bankers. never really joined the fray 
but. taking a third positon. said the 
problem is that capacity is never quite 
"in sync" with what the industry needs 
and that insurance companies have 
never been able to oope with e.tcess or 
even adequate capacity. "Given the 
rope." he said, "they will succeed in 
hanging themselves." but he said he is 
optimistic about the future of the in-' 
dustry.

The speakers made up a panel dis­
cussing "New Capacity. New Players" 
at a seminar at the annual “ I" Day 
meeting of the New York Chapter of 
the Society of CPCU. The panel was 
moderated by Joseph S. Diamond, ex­
ecutive editor of the National Under­
writer Co.

t/ Mr. Corcoran said he feels he has 
been patient with the industry, but is 
losing his patience. He said the legisla­
tors are "funous" and feel that the in­
dustry has "overplayed its hand."

Difficult position
“Now I'm In the difficult position of 

trying to make sure that we dont' get 
reactive legislation." he said.

But. he added, such legislation may 
come about, "and rt is what the indus­
try has created."

"When you talk about new players 
and new capacity." he said, "you are 
talking about an essential and perma­
nent change in the way this industry 
does business. I don't agree that this is 
a cyae. I think it is a natural change."

Hi 5MJ the capacity stortftf the trv 
tfuetiy Is experiencing now Is the worst 
t i  been in BO y**rs and “it's not gcxng 
to be solved by the soxk market in- 

^  vwfcng new capital." He stod. “We re 
’ "''not sure where that capital is gdng to 

go. We're concerned about the financial 
guarantee products that we're going 
to see. it might well attract new capital 
but Is it going to go into lines of in­
surance that we think are essential for 
the marketplace?''

While adverse court decisions have 
contributed to the crisis, he said. j£ 
there had been adeouate pricing of 
products over the last 10 years, the
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situation would not exist tooay.
He warned the industry that some 

of the new players and new capacity 
"might well not be what they want."

' TO ease the crisis in his jurisdiction, 
he said, he will look into granting 
greater underwriting authority to the 
state insurance fund: creating joint 
underwriting associations for cover­
ages required to operate a business 
when such coverage is not available in 
the voluntary market; and encouraging 
self insurance pools and reciprocals.

He said life insurers do not appear to 
have a capacity problem at this time 
and perhaps they can be encouraged to 
form property casualty subsidianes to 
fill the void. . 11

"Otherwise." he said, "that void 
might well be filled by the banking in­
dustry. Banks have the resources 
available to write property/casuaity in- 
suiance and the governor supports al­
lowing banks to write all lines of in­
surance." He added that "banks would 
certainly add new players to the mar­
ketplace to write business currently 
being avoided or overpriced by the 
property casualty insurers."

He accused property/casuaity in­
surers of "inresponsbto behavior' and 
said that this behavior will possibly 

Cont'd on Page 58 
Cont d from Page 6 

serve as the "linchpin for enactment 
of those recommendations."

After this cycle is over, he said, 
“ there won't be a return in tne 
marketplace to business as usual." He 
said. "A lot of these companies will find 
themselves in a very difficult time 
reentering the market when things are 
'good'." < ,

Mr. Kramer said the current cnsis is 
a "period of dislocation.;; caused by 
pnce changes but that capaoty would 
return when returns on equity im­
prove Dut for tne present the industry 
is going to suffer.

He observed tfiat in recent Congres­
sional hearings on capacity. Cor 
sumenst Robert Hunter made he? 
lines when he talked about the cc 
spiracy of the industry." But. M 
Kramer said, "no one seemed to as- 

:  the question of Mr. Hunter of how the

\ industry managed to conspire to lose 
53.5 billon last year. That never made 
the press."

He said much of the problem today is 
a lack of capital. Some of the reasons 
for this, he said, are that rt is no longe' 
as easy to enter as rt was in the past, 
citing such difficulties as needing a 
creditworthiness rating and admiss­
ibility, He added th3t foreign rein­
surers will not fund letters of credit for 
IBNR (Incurred But Not Reported), that 
toners of credrt are harder to obtain 

I because banks have been burned by 
the recent failure of offshore insurance 
companies, that domestic companies 
are less willing to reinsure abroad and 
that Uoyd s nas lost its rerrocess-.ona 
market

"Someday." he said, "when retj**s* 
on equity improve, there wn: be caoa: 
ty back in this industry, but during th s 
penod of  dislocation we re gcng tc so' 
fer through a period when re nsurar.ce 
rates are going to escalate dramatics. }  
as tne premiums or, which the re,in­
surers base their reinsurance go up and 
as tne rates tne reinsurers charge *o: 
the premiums go up. Were going to

have a dramatic increase in reinsurance 
demand witnout necessarily an in­
crease in reinsurance capacity ur.t:. 
some form of profitability returns 
When it does the capacity will De 
there

Mr. Stradtner s view of capacity is 
somewhat different, though aisc 
somewhat moreropttmistic. "Capacity 
is fluid." he said, "always in motion, 
thus leading to an industry with over­
capacity or underopacity...never per­
fectly in sync wrth its needs."

Scenario is simple
Today, he said, the "scenario is 

relatively simple. "Excess capacity pro 
duces underwriting losses. Under- 
wnting losses dnve out capacity. Prop­
erty/casualty stofck pnces nse because 
institutional investors believe tne time 
to buy tne shares is when the earnings 
are at their lowest levei. Higher sioc% 
pnces enable insurance companies to 
sell securities to investors on very at­
tractive terrhs Prospe'ity retu'r.s. 
more capacity comes in Tne additions 
capacity raised will Dnng Dack pr.:e 
competition unoe-writmg losses and a 
diminution of caoacitv



APID RETURN TO LACK OF PRICE DISCIPLINE SEEN
EXHIBIT 0

By ALFRED C. HAGGgRTY
RENO. Nev.—"The property-casualty 

( insurance industry today is in a 
stronger capital and surplus position 
than it has ever been in and it dearly 
has enough capital and surplus to meet 
the needs of the insurance industry to- 

I day and in the near future." a specialist 
in insurance research said here.

Dr. Michae' E. Hogue, president and 
managing director of PhiladelDhia In­
surance Research Group, also predicted 
a quicker than expected return to a 
period of a lack of pnce discipline' in his 
remarks to the annual convention of 
the National Association of Professional 
Insurance Agents.

Dr. Hogue said A.M. Best reported 
consolidated policyholoer surplus of 
S64 billion as of Dec. 31. 1934. and 
then in a July 15. 1985, report indi­
cated an adiusteo snrninc n* to? 
lion. Thus, he said. Best saw an equity 
in the balance sheet of 528 Oiinor.. 
which he said anses out of undervalued 
assets and overstated liabilities. He said 
it comes pnmanly from the unearned 
premium reserve for that portion al­
ready paid out in acquisition costs and 
from the estimate of the toss reserves 
on a discounted basis.

"In general, what that means.' he 
said, "is that the propertv-casuan-v m. 
dustry. if it were put into a runoff 
situation and assuming the reserves 
are accurate, when the penod of run­
off is completed, not only would there 
be S64 million in capital and surplus, 
but there would be another 528 b.liion 
left over."

Even assuming a reserve deficiency 
of as much as 20 percent, he said, after 
the penod of runoff, the industry 

A; would have not only the 564 billion of 
f  reported surplus, but another S8 billion
r  or $9 billion of undisclosed profits.

"(t is for this reason." Dr. Hogue said, 
"that we believe the property and 

casualty insurance industry is over­
capitalized: end that, frankly, is going 
to be a detnment. not an advantage.'

He said his firm studied a group of 
seven companies representing about

PIA Convention Report-
- - ■ - ■ — i
one-third of policyholder sulrplus and 
concluded that by the end of. 1985 
they would be writing at slightly over 
125 to 1.4 times their surplus position.

"It's for that reason." he continued, 
"that we maintain that the industry 
does not have a capacity problem, it 
dearly does not havt the same problem 
it had in 1974 and 1975. when at ttais 
time in the cycle we were at about 1.4 
to 1.5 times surplus."

What it does indicate, he said, is that 
the insurance industry is not pleased 
with the profitability of the market 
and is unwiiung to release the capacity 
in search of taking risk. "There lies our 
major concern." he said.

' "When the profitability appears in 
the financial statements of the ear­
ners. particularly in tne regional and 
other small companies that have not 
had the extent of problems that many 
of the larger earners have had. they 
will begin to release the surplus in an­
ticipation of growth of market share 

Dr. Hogue said Chubo and Ohio 
Casualty recently released nme-montr. 
results showing that earnings per 
snare have already doubled in 1985.

"It is our concern." he said, that 
we re going to find a more rapid release 
of that surplus in search of marKe: 
share than is otherwise being predicted 
relative to when the markets will turn. 
It is our belief that that is going to

J

result again in a penod of lack of pnce' 
discipline.

"We believe that the requirement to 
allocate the surplus because of the 
necessity to leverage rhat surplus 
against returns to meet the target 
return on investments of many of 
these corporations, we will begin to 
start the process of market com­
petitiveness."

He called it "gross mismanagement 
of a property-casualty insurance com­
pany to attempt to increase market 
share unless there are indicators 
available showing where the pnce anc 
relative exposure are at any point in 
time. He said it has been his expene.nee 
that there are few insurar.ee co~- 
pames in the U.S. market wrier, are 
fully aware of the current once ar.d 
exposure relationship in tnei* portfolio 
on a recumng oasis and. tne-efore. any 
move to begin to increase their prices is 
done so wrthout an eye tc what the 
effect is going to be on their financia 
statements or surp.us.

"In other words, he said I exoer.' 
to see the same effectiveness ;r. osa 
mg with excess capacity that too* 
place coming out o' the 1954 ar.o 1974 
pneing turns ♦ •
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This situation, he said, is in place to­
day. only the length of the capacity cy­
cle is open to debate.

Capacity, he said is "infiocent' or 
"dumb" but it can be gathered at just 
the times when it is needed most, but 
that insurance company management 
has never been able to cope with ex-, 
cess or even adequate capacity.

He added that excess capacity did 
not completely disappear in 1984. it 
just diminished.

“Add to this," he said, "the new 
money raised through securities sales 
and you are well on the way to restor­
ing excess capacity in the next two to 
three years Remember, future earn­
ings will be tax free, thanks to 
substantial tax loss carryforwards, and 
we have been blessed with reasonably 
good stock and bond markets.

Because of his optimism for the in­
dustry, he said, he hopes for a return 
to staoie economics producing a typica' 
cycle o' three good years followed by- 
three poor, but not devastating yea's

The industry.' he said, "in my opin­
ion. is prepared to live prosperously 
unde' this type of see' aric.

Mr. Mathis discussed some of the 
ways the present capacity shortfall 
different from previous ones such as a 
lack of an alternative market to Lloyds, 
the litigious atmosphere surrounding 
the U.S. casualty business, the with­
drawal of tne retrocession market, the 
shortage of underwriting talent, and 
the slowness of the positive impact on 
tne bottom line of changes in price and 
terms

Therefore, he said, he sees the fol­
lowing as a "likely scenario" for the in­
dustry: continued equity investor in­
terest in experienced companies, on 
the assumption that the industry is on 
the road to recovery, out little interest 
in new ventures unless they are staffed 
with proven management; a son of 
"back to basics' philosophy—emphasis 
on underwriting profit resulting in not 
only higher prices, but restricted con­
tract terms; more net line under­
writing for insurer and reinsurer alike; 
and a longer penod of tight market 
conditions that has been typical of the 
past as companies not only improve 
the profit picture, but also make up for 
deficiencies of the oast.

Mr. Cole said that while it is unclear 
whether the current situation is a cr,sis 
or a revolution in the way corporations, 
health care institutions, philanthropies 
and governmental entities -buy insur­
ance. "if the unavailability and unaffor- 
dability of insurance persistsLit is my 
contention that one-third to nearly 
one-half of all commercial insurance 
premiums iwill be financed by non-tra- 
ditionai sources."

He said he predicts that by year-er.d. 
self-insurance will represent slightly 
more than one-third of all commercia 
insurance premiums which w ill1 In­
crease by 44 percent to 50 percent by 
1987. that self insurance will p;ay an 
even more important roie in tn;s mar­
ket than it did in the recovery of 
1976-77 and it may well revolutionize 
the way insurance is purchased

He said, "The industry needs to heec 
the warning that this significant ex­
pansion of non-traditiona. capacity and 
determine how it car. co-exist w::r. 
these new piayers anu capacity. ♦



EXHIBIT I

R e m a r k s  t o Bt h e  F l o r i d a  S e n a t e  Co mme r c e  C o m m i t t e e  on 
P r o p e r t y  a n d  L i a b i l i t y  I n s u r a n c e

By C o m m i s s i o n e r  B i l l  G u n t e r

M i s t e r  C h a i r m a n  a nd  m e m b e r s  o f  . , i e  C o m m i t t e e ,  o v e r  
t h e  p a s t  s e v e r a . l  m o n t h s ,  we h a v e  s e e n  s o me  a l a r m i n g  
d e v e l o p m e n t s  i n  t h e  i n s u r ' a n c e  i n d u s t r y  i n  F l o r i d a  a n d  
a c r o s s  t h e  U n i t e d  S t a t e s ,  t h e y  i n c l u d e  t h e  r a p i d  a n d  
s i g n i f i c a n t  i n c r e a s e  i n  t h e  c o s t  o f  c o m m e r c i a l  p r o p e r t y  
a n d  l i a b i l i t y  i n s u r a n c e ,  a n d  t h e  r e l u c t a n c e  o r  o u t r i g h t  
r e f u s a l  o f  ma ny  i n s u r a n c e  c o m p a n i e s  t o  " a s s u me  c e r t a i n  
k i n d s  o f  p r o p e r t y  a n d  l i a b i l i t y  r i s k s .

I n  o r d e r  t o  l o o k  a t  t h e  p r o b l e m  f i r s t  h a n d ,  I h a v e  
h e l d  p u b l i c  m e e t i n g s  a r o u n d  t h e  s t a t e .  I h a v e  a s k e c  
t h e  b u s i n e s s  c o m m u n i t y  t o  c o me  f o r w a r d  v i  h t h e i r  e x ­
p e r i e n c e s  a n d  i d e a s .  The  r e a c t i o n  h a s  b e e n  g r a t i f y i n g  
a n d  t h e  t e s t i m o n y  we g a t h e r e d  c a n  s e r v e  a s  a v a l u a b l e  
r e s o u r c e  a n d  s t a n d a r d  a g a i n s t  w h i c h  t o  m e a s u r e  a n y  
p r o p o s e d  s o l u t i o n s  t o  t h e  p r o b l e m .

T i me  a f t e r  t i m e  t h e  p e o p l e  t o l d  h o r r o r  s t o r i e s  
t h a t  l e f t  no d o u b t  o f  t h e  b r e a d t h  a n d  s e r i o u s n e s s  o f  
t h e  p r o b l e m . . . l i k e  t h e  O r l a n d o  man w h o s e  t a x i c a b  
c o v e r a g e  w e n t  f r o m  S 6 , GO 0 t o  S S 0 , 0 G G . . . o r  t h e  o w n e r  e :  
a s m a l l  O r l a n d o  g a r b a g e  c o m p a n y  who  t o l d  me t h a t  
c o v e r a g e  f o r  h i s  v e h i c l e s  w i l l  i n c r e a s e  mo r e  t h a n  a 
t h o u s a n d  p e r c e n t  t h i s  y e a r .  He s a i d ,  a n d  I q u o t e ,  " 7 r. i 
b u s i n e s s  w i l l  n o t  s u r v i v e  u n d e r  t h e s e  t r e m e n d o u s  c o s :  
i n c r e a s e s . "

T h e r e  wa s  t h e  F o r t  L a u d e r d a l e  d a y  c a r e  c e n t e r  
o p e r a t o r  who s a w h e r  g e n e r a l  l i a b i l i t y  p r e m i u m  go f r o m
5 5 . 0 0 0  t o  n e a r l y  $ 1 5 , 0 0 0  i n  o n e  y e a r  w i t h  a d d i t i o n a l  
e x c l u s i o n s  i n  t h e  p o l i c y ,  e v e n  t h o u g h  t h e  c e n t e r  h a d  no 
c l a i m s  w h a t s o e v e r  d u r i n g  i t s  t h r e e  y e a r s  o f  o p e r a t i o n .
A Da de  c o u n t y  c h i l d r e n ' s  p r o g r a m  d i r e c t o r  t o l ’d u s  t h a t  
a t  l e a s t  5 , 0 0 0  c h i l d r e n  a r e  on t h e i r  w a i t i n g  ' l i s t  f o r  
c a r e ,  w h i l e  l i a b i l i t y  i n s u r a n c e  f o r  ma ny  c h i l d  c a r e  
f a c i l i t i e s  i s  b e i n g  c a n c e l l e d .

A n o r t h  M i a m i  B e a c h  C o n d o m i n i u m  A s s o c i a t i o n ' s  
i n s u r a n c e  w e n t  f r o m  S 2 1 , 0 0 0  i n  1984  t o  mo r e  t h a n
5 1 0 5 . 0 0 0  i n  1 9 8 5 ,  on t w o  d a y s  n o t i c e .  A h o m e s t e a d
C . P . A .  ' a i d  h e  ma y  h a v e  t o  r e f u s e  t o  s i t  a s  a t r u s t e e  
on  a s e l f - i n s u r a n c e  h e a l t h  t r u s t  b e c a u s e  d i r e - f c t o r s '  a n d  
o f f i c e r s '  l i a b i l i t y  c o v e r a g e  a s  o f  t h i s  d a t e  h a s  n o t  
b e e n  o b t a i n e d .

A J a c k s o n v i l l e  d e n t i s t  i s  p a y i n g  a 3 0 0 % p r e m i u m



*

i n c r e a s e  f r o m  1 9 8 4  t o  1 9 8 5 .  He t o l d  u s  o f  o t h e r s  who 
a r e  p a y i n g  e v e n  m o r e .  An a u t o  d e a l e r s  a s s o c i a t i o n  o f f i ­
c e r  t o l d  u s  t h a t  s o m e  c a r  d e a l e r s  f.n t h e  p a n h a n d l e  
c a n ' t  f i n d  g a r a g e  l i a b i l i t y  c o v e r a g e .  He s p o k e  o f  
d e a l e r s  r e c e i v i n g  n o n r e n e w a l  n o t i c e d  t h r e e  o r  f o u r  d a y s  
b e f o r e  t h e i r  p o l i c i e s  e x p i r e d .

I

A l l  o v e r  F l o r i d a  we a r e  h e a r i n g  t h e  s a me  s t o r i e s :  
p e o p l e  w h o s e  i n s u r a n c e  i s  c a n c e l l e d  t h o u g h  t h e y  h a v e n ' t  
h a d  a s i n g l e  c l a i m ;  s m a l l  b u s i n e s s  p e o p l e  f o r c e d  t o  
s e l l  o u t  t i  l a r g e r  f i r m s  b e c a u s e  t h e y  c a n ' t  a f f o r d  
i n s u r a n c e .  T h e y  a r e  t e l l i n g  u s  t h a t  w h e n  t h e  s t a t e  
m a n d a t e s  c o v e r a g e ,  i t  h a s  t h e  d u t y  t o  s e e  t h a t  c o v e r a g e  
i s  a v a i l a b l e  a n d  a f f o r d a b l e .

W h a t ' s  a t  s t a k e  h e r e  i s  n o t  j u s :  t h e  y e a r s  o f  h a r d  
w o r k  i t  t o o k  s m a l l  b u s i n e s s  men a n d  wo me n  t o  p u t  t h e i r  
b u s i n e s s e s  on a p a y i n g  b a s i s . . . b u t  t h e  j o b s  t h e y  p r o ­
v i d e ,  a n d  t h e  w e l l - b e i n g  o f  l o c a l  e c o n o m i e s .  A v a s t  
n u m b e r  o f  F l o r i d i a n s  a r e  i n  a s i t u a t i o n  t h a t  i s  d i f f i ­
c u l t  f o r  s o me  a n d  i m p o s s i b l e  f o r  o t h e r s .

F o r  t h a t  r e a s o n ,  my d e p a r t m e n t  i s  d r a f t i n g  p r o ­
p o s e d  l e g i s l a t i o n  f o r  t h e  1 9 8 6  s e s s i o n  t o  a d d r e s s  t h e s e  
i s s u e s .  I b e l i e v e  t h e  n e e d  i s  c l e a r ,  t h e  o n l y  q u e s t i o n  
i s  w h a t  o c h e r  s t e p s  c a n  be  t a k e n  i n  t h e  i n t e r i m  t o  e a s e  
t h e  p a i n  b r o u g h t  on by t h e s e  c a t a c l y s m i c  c h a n g e s .  I n  
t h e  l e g i s l a t i o n ,  1 t h i n k  we n e e d  t o  a d d r e s s  t h e s e  
p o i n t s :

F i r s t ,  t o  g e t  F l o r i d a  p o l i c y h o l d e r s  o f f  t h e  
r o l l e r c o a s t e r  r i d e  o f  p e a k s  a n d  v a l l e y s  i n  p r i c i n g .  The  
i n s u r a n c e  i n d u s t r y  o w e s  i t s  b u s i n e s s  c u s t o m e r s  t h e  k i n d  
o f  p r i c i n g  s t a b i l i t y  s o  t h e y  c a n  p l a n  t h e i r  e x p e n d i ­
t u r e s ,  y e t  s o m e h o w  t h e  i n s u r a n c e  i n d u s t r y  h a s  b e c o me  
a d d i c t e d  t o  a boom a n d  b u s t ,  f e a s t  a n d  f a m i n e  a p p r o a c h  
t o  s e t t i n g  p r e m i u m s .  r.

S e c o n d ,  t o  ma k e  s u r e  t h a t  t h e  p r e m i u m s  c h a r g e d  
b e a r  a p r o p e r  r e l a t i o n  t o  t h e  r i s k s  a n d  l o s s e ' S  e x ­
p e r i e n c e d  by t h e  i n d u s t r y .  1 d o n ' t  w a n t  t o  s e e  t h e  
i n s u r a n c e  i n d u s t r y  p l a y i n g  c a t c h - u p  on l o s s e s  o f  p r e ­
v i o u s  y e a r s  by d e m a n d i n g  p r e m i u m s  t h a t  a r e  c o m p l e t e l y  
o u t  o f  l i n e  w i t h  c u r r e n t  l o s s e s .  I w a n t  p r e m i u m s  b a s e d  
on d e f e n s i b l e  l o s s  e x p e r i e n c e ,  n o t  on s p e c u l a t i o n .

T h i r d ,  t o  p u t  t h e  c o n t r o l  b a c k  i n t o  t h e  c o n s u m e r s '  
h a n d s ,  I ' d  l i k e  t o  s e e  s m a l l  i n s u r a n c e  c o n s u m e r s  g e t  
t o g e t h e r  a n d  u s e  t h e i r  c o m b i n e d  n u m b e r s  t o  t h e i r  a d v a n ­
t a g e .  J u s t  a s  h e a l t h  c a r e  c o a l i t i o n  m e m b e r s  n e g o t i a t e  
h e a l t h  c a r e  c o s t s  d i r e c t l y  w i t h  h o s p i t a l s  t o  ma k e  s u r e
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t h e i r  e m p l o y e e  h e a l t h  b e n e f i t s  p r o v i d e  t h e  b e s t  c a r e  
f o r  t h e  d o l l a r ,  . t h e y  s h o u l d  a l s o  be  a b l e  t o  u s e  t h e i r  
c o l l e c t i v e ^ p u r c h a s i n g  s t r e n g t h  t o  , g e t  t h e  b e s t  d e a l  i n  
p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e .  \

F o u r t h ,  t o  f i n d  c r e a t i v e  w a y s  \ o  i n c r e a s e  t h e  
c a p i t a l  t h a t  i s  a v a i l a b l e  f o r  r e i n s u r a n c e .  T h e  i n v e s ­
t o r s  c h a t  i n  n o r m a l  t i m e s  s t a n d  b e h i n d  c o m p a n i e s  t h a t  
w r i t e  p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  h a v e  b a c k e d  a w a y  
f r o m  t h a t  m a r k e t .  I  b e l i e v e  t h e r e  i s  c a p i t a l  o u t  
t h e r e ,  w i l l i n g  a n d  a b l e  t o  p r o v i d e  t h e  b a c k - u p  f o r  t h e  
k i n d s  o f  i n s u r a n c e  t h a t  a r e  t o o  e x p e n s i v e  a n d  t o o  h a r e  
t o f i n d a t p r e s e n t .

T h e  K i a m i - b a s e d  I n r u r a n c e  E x c h a n g e  o f  t h e  
A m e r i c a ' s  c a n  be  an  i n s t r u m e n t  t o  e x p a n d  t h e  r e i n ­
s u r a n c e  m a r k e t  i n  t h i s  s t a t e .  1 am c o n v i n c e d  t h a t  
a d d i t i o n a l  e x p a n s i o n  i s  e n t i r e l y  p o s s i b l e  w i t h  t h e  
r i g h t  k i n d  o f  e n c o u r a g e m e n t .

F i n a l l y ,  b u s i n e s s e s  n e e d  t o  p e r f e c t  t h e  a r t  o f  
r i s k  m a n a g e m e n t  i n  F l o r i d a .  We ' r e  u s e d  t o  t h i n k i n g  
t h a t  i f  y o u  m a n a g e  t o  a v o i d  l o s s e s ,  y o u r  i n s u r a n c e  
p r e m i u m s  w i l l  g o  d o w n .  L a t e l y  i t  s e e m s  t h a t  r u l e  h a s n '  
w o r k e d .  We n e e d  t o  s e e  t h a t  t h e r e  £  r_e i n c e n t i v e s  f o r  
r i s k  m a n a g e m e n t ,  a n d  t h a t  i n r u r a n c e  c o n s u m e r s  w i t h  l o w  
l o s s e s  a r e  p r e f e r r e d  c u s t o m e r s .

I  b e l i e v e  t h e  p r e c e d i n g  f i v e  p o i n t s  p r e t t y  w e l l  
d e s c r i b e  t h e  s o l u t i o n  we  w a n t  t o  f i n d .  1 t h i n k  t h a t  
p r o p e r  r e s p o n s e s  t o  m o s t  o f  t h e m  c a n  b e  f o u n d  i n  w e l l -  
c o n s i d e r e d  l e g i s l a t i o n .

I ' m  s u r e  y o u  r e m e m b e r  t h e  p r o b l e m s  we  h a d  a f e w  
y e a r s  a g o  i n  w o r k e r s '  c o m p e n s a t i o n ,  a n d  b e f o r e  t h a t  i n  
a u t o m o b i l e  i n s u r a n c e .  I n  b o t h  o f  t h o s e  a r e a s  a p p r o ­
p r i a t e  l e g i s l a t i o n  w a s  e n a c t e d  a n d  a l t h o u g h  i n s u r a n c e  
c o s t s  a r e  r i s i n g  i n  n e a r l y  a l l  a r e a s ,  r a t e s  i n ;  a u t o  a n d  
w o r k e r s '  c o m p e n s a t i o n  h a v e  b e e n  s u b s t a n t i a l l y  mo r e  
s t a b l e  t h a n  t h e  l i n e s  o u t s i d e  t h e  a u t h o r i t y  of '  c h e  
D e p a r t m e n t  o f  I n s u r a n c e .

M o r e  r e c e n t l y ,  we  h a v e  t h e  e x a m p l e  o f  h o s p i t a l  
c o s t s  w h i c h  h a d  b e e n  r i s i n g  a t  a f r i g h t e n i n g  r a t e  f o r  
mo r e  t h a n  a d e c a d e .  I n  197.9, t h e  F l o r i d a  l e g i s l a t u r e  
e s t a b l i s h e d  a H o s p i t a l  C o s t  C o n t a i n m e n t  E o a r d  a n d  i n  
1984,  g r a n t e d  i t  t h e  p o w e r  t o  r e j e c t  d a n g e r o u s l y  i n f l a ­
t i o n a r y  h o s p i t a l  b u d g e t s .  I n  t h e  f i r s t  y e a r  s i n c e  
t h a t  s e c o n d  s t e p ,  w e  c u t  r i s i n g  c o s t s  b y  w e l l  o v e r  
h a l f ,  s o  l e g i s l a t i o n  i s  a t o o l  we  h a v e  u s e d  s u c c e s s ­
f u l l y  i n  t h e  p a s t .



r-

Some  c o m p a n i e s  l i k e  E a s t e r n  a i r l i n e s  h a v e  t a k e n  
t h e  r o u t e  o f  s e l f - i n s u r a n c e .  I t  n d r m a l l y  t a k e s  a b i  e 
c o m p a n y  t o  ma k e  s e l f - i n s u r a n c e  wo r l d ,  b u t  i f  a n u m b e r  o f  
s m a l l e r  c o m p a n i e s  b a n d  t o g e t h e r  a n d i c r e a t e  a l a r g e  
p o o l ,  t h a t  a p p r o a c h  c a n  a l s o  w o r k  f o r  t h e m .  I f  we  a r e  
t o  e x p a n d  t h e  p a r a m e t e r s  f o r  a l l o w i n g  t h i s  a p p r o a c h  -- 
f o r  i n s t a n c e  t o  p r o f e s s i o n a l - l i k e  e n g i n e e r s ,  a r c h i t e c t s  
a n d  a c c o u n t a n t s  --  t h e n  we  m u s t  r e v i s e  o u r  e l i g i b i l i t y  
r u l e s .

T h i s  o p t i o n  i s  a r e a l  p o s s i b i l i t y  - -  e s p e c i a l l y  
f o r  r i s k s  l i k e  p r o f e s s i o n a l  l i a b i l i t y ,  d a y  c a r e  a n d  
c o m m e r c i a l  f i s h i n g  b o a t  c o v e r a g e ,  t h a t  a r e  h a r d  t o  
p l a c e  -- > "i f o r  " m a i n  s t r e e t "  c o m m e r c i a l  i n s u r a n c e  
c o n s u m e r  ■'se r a t e s  a r e  o u t  o f  s i g h t .  So s e l f -
i n s u r a n c e  i .  . s o  a t o o l  t h a t  we  c a n  u s e .

I  f i r t _ ,  b e l i e v e  F l o r i d a  c a n  t a k e  s t e p s  t o  a t t r a c t  
m o r e  c a p a c i t y  T h r o u g h  i n c e n t i v e s ,  we c a n  p r o m o t e  t h e  
e s t a b l i s h m e n t  o f  a s t a t e  o f  F l o r i d a  r e i n s u r a n c e  f a ­
c i l i t y  t h a t  w i l l  ma k e  r e i n s u r a n c e  mo r e  a v a i l a b l e  f o r  
F l o r i d a  r i s k s .  T h i s  f a c i l i t y  c o u l d  p r o v i d e  r e i n s u r a n c e  
t o  b o t h  c o m m e r c i a l  a n d  s e l f - i n s u r e r s .  So e x p a n d i n g  
r e i n s u r a n c e  c a p a c i t y  i s  a l s o  a t o o l .

P r e v e n t i n g  l o s s e s  i s  o n e  o f  t h e  m o s t  e f f e c t i v e  
a c t i o n s  we c a n  t a k e  t o  r e d u c e  i n s u r a n c e  i n d u s t r y  c o s t s .
F r o m  t i m e - 1 o - t i m e , s t r i n g s  o f  d i s a s t e r s  a r o u n d  t h e  
w o r l d ,  f r o m  a i r  c r a s h e s ,  t o  c h i l d  a b u s e ,  t o  c h e m i c a l  
l e a k s ,  t o  l o s t  s a t e l l i t e s  i n  s p a c e ,  r a i s e  i n s u r a n c e  
c o s t s  o f  a l l  o f  u s .  On t h e  o t h e r  h a n d ,  r i s k  m a n a g e m e n t  
c l o s e  t o  h o m e  i s  a p o s i t i v e  r e s p o n s e  t o  t h e  c u r r e n t  
c r i s i s .

I t  s o m e t i m e s  h a p p e n s  t h a t  c o m p a n i e s  d o  n o t  r e a p  
t h e  r e w a r d s  o f  g o o d  r i s k  m a n a g e m e n t  u n t i l  a f  t% r  t h e  
f a c t . . . i n  s o m e  c a s e s  n o t  a t  a l l .  I t  m a y  b e  t h a t  w e  
n e e d  t o  e s t a b l i s h  i n c e n t i v e s  --  p o s s i b l y  t a x  i n c e n t i v e s  
--  t o  e n c o u r a g e  b u s i n e s s  a n d  i n d u s t r y  t o  p r a c t i c e  g o o d  
r i s k  m a n a g e m e n t .  So r i s k  m a n a g e m e n t  i s  a l s o  o n e  o f  o u r  
t o o l s .

I  am g l a d  t o  s a y  t h e r e  i s  o n e  t h i n g  we  h a v e  a l ­
r e a d y  d o n e  t h a t  I  b e l i e v e  w i l l  b e  o f  g r e a t  v a l u e  t o  
t h o s e  w h o  f e e l  t h a t  t h e y  h a v e  n o w h e r e  t o  t ur n-:  f o r  a f f o r d a b l e  
i n s u r a n c e  c o v e r a g e .  T h i s  i s  t h e  m a r k e t  a s s i s t a n c e  p l a n  
p a s s e d  by  t h e  l e g i s l a t u r e  d u r i n g  t h e  l a s t  s e s s i o n .  1 
b e l i e v e  t h a t  i n  s u p p o r t i n g  t h a ;  l e g i s l a t i o n ,  y o u  i n  t h e  
S e n a t e  s h o w e d  a v i s i o n  t h a t  i s  n ow b e g i n n i n g  t o  y i e l d  
i t s  r e w a r d .



Th e  M;a r k e t  A s s i s t a n c e  F l a n  ( M A P ) , . a s  we  c a l l  i t ,  
i s  a c l e a r i n g h o u s e  f o r  h a r d - t o - g e t :  i n s u r a n c e  c o v e r a g e .  
C o m m e r c i a l  i n s u r a n c e  c o n s u m e r s  o r  t h e i r  a g e n t s  c a l l  MAP
w h e n  t h e y  c a n ' t  f i n d  i n s u r a n c e .  m A p s h o p s  a l l  t h e
a v a i l a b l e  m a r k e t s  t o  p l a c e  t h a t  r i ^ k - a t  t h e  b e s t  p o s ­
s i b l e  p r i c e .  The  m o s t  a t t r a c t i v e  f e a t u r e  o f  t h e  p l a n  
i s  t h a t  i t  i s  e n t i r e l y  f u n d e d  a n d  s t a f f e d  b y  t h e  i n d u s ­
t r y .  I  w a n t  t o  a d d  t h e y  h a v e  b e e n  v e r y  c o o p e r a t i v e  i n
w o r k i n g  w i t h  u s  t o  s e t  i t  u p .

The  d r a f t  p r o p o s a l s  t h a t  we  a r e  p u t t i n g  t o g e t h e r  
t o d a y  w i l l  c o n s t i t u t e  a m a j o r  s t e p  t o w a r d  h e l p i n g  
F l o r i d i a n s  d e a l  w i t h  w h a t  I  p e r c e i v e  t o  be  a s e r i o u s  
t h r e a t  t o  b u s i n e s s  a n d  p r o f e s s i o n a l  p e o p l e  a c r o s s  t h e  
c o u n t r y .

Ou r  p r o p o s a l s  w i l l  be  r e a d y  i n  30 d a y s .  I n  t h e  
m e a n t i m e ,  my s t a f f  a n d  I  s t a n d  r e a d y  t o  h e l p  a n d  p r o ­
v i d e  i n f o r m a t i o n  t o  y o u  a s  n e e d e d .  I f  a n y  q u e s t i o n s  
a r e  r a i s e d  by  t h e  m a t e r i a l  b e f o r e  y o u  o r  a n y t h i n g  t h a t  

1 h a v e  s a i d ,  I  w i l l  b e  g l a d  t o  a n s w e r  t h e m  n o w .

T h a n k  y o u .
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S u b d i  v i ^ i  o r ; _ T or  t _ C l  a t_rr£_A£t~"^

L y  C h a r l e s  E. E v a n s ,  E s c .

V i c e  P r e s i d e n t  a n d  L e g i s l a t i v e  C h a i r  jr. an

P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n  

O c t o b e r  1 9 8 5

I n  1 9 7 8 ,  w i t h  a n  e f f e c t i v e  d a t e  i n  J a n u a r y  1 9 7 9 ,  

P e n n s y l v a n i a  p a s s e d  a h i g h l y  r e s t r i c t i v e  T o r t  C l a i m s  

A c t ,  g r a n t i n g  b r ^ a d  i m m u n i t y  a n d  l i m i t i n g  d a m a g e s  r e -  

c c v e r a b l e  a g a i n .  : P e n n s y l v a n i a ' s  p o l i t i c a l  s u b d i v i ­

s i o n s .  T h e  A c t  a p p l i e s  t o  c l a i m s  a g a i n s t  a n y  c o u n t y ,  

m u n i c i p a l i t y ,  s c h o o l  d i s t r i c t ,  m u n i c i p a l  a u t h o r i t y  c r  

a n y  a u t h o r i t y ,  b o a r d ,  c o m m i s s i o n  o r  t h e  l i k e  d e s i g n a t e d  

t o  a c t  b y  o r  c n  b e h a l f  o f  o n e  c r  m o r e  p o l i t i c a l  s u b d i ­

v i s i o n s

T h i s  l e g i s l a t i o n  i s  w h a t  i s  k n o w n  a s  a " c l o s e d -  

e n d "  i m m u n i t y  s t a t u t e ,  w h i c h  is t h e  m o s t  r e s t r i c t i v e  

f o r r .  It g r a n t s  t o t a l  i m m u n i t y  t o  e v e r y  p o l i t i c a l  

s u b d i v i s i o n  in P e n n s y l v a n i a  a n d  i t s  e m p l o y e e s  r e g a r d i n g  

l i a b i l i t y  f o r  p e r s o n a l  i n j u r y  c r  p r o p e r t y  d a m a g e  e x c e p t  

in  £i.£h^. d e f i n e d  a r e a s ,  w h i c h  c o n s t i t u t e  e x c e p t i o n s  tc 

t h e  i m m u n i t y  g r a n t .

T h e  l e g i s l a t i o n  r e p r e s e n t e d  a d r a s t i c  t a k e - a w a y  cf  

i m p o r t a n t  c i t i z e n  r i g h t s  a n d  s u b s t i t u t e d  a b s o l u t e l y  n o  

n e w  o r  a l t e r n a t i v e  s y s t e m  o f  r i g h t s  or  b e n e f i t s  t o  

o f f s e t  f c r  t h i s  t a k e  a w a y .  It s h o u l d  be n o t e d  t h a t  t h e  

g r a n t  o f  a n y  i m m u n i t y  i n h e r e n t l y  r e c o g n i z e s  t h e  c o m m i s ­

s i o n  c f  l e g a l  w r o n g s .  I t  d o e s  n o t  c h a n g e  t h e  n a t u r e  of 

t h e  l e g a l  w r o n g s  b u t  s i m p l y  e s t a b l i s h e s  a s p e c i a l  

p r i v i l e g e  f c r  a p a r t i c u l a r  g r o u p  w h o  c o m m i t s  t h e  i l l e -  

g a l a c t s .  -

A r e a s  o £  L i  a b i ^ l  i  t £

T h e  s t a t u t e  l i s t s  e i g h t  a r e a s  w h e r e  a p o l i t i c a l  

s u b d i v i s i c n  m a y  b e  h e l d  l i a b l e  f o r  p e r s o n a l  i n j u r i e s ,  

d e a t h  o r  p r o p e r t y  d a m a g e .  T h e y  c a n  b e  s u m m a r i z e d  a s  • 

f o l l o w s :

a. O p e r a t i o n  of m o t o r  v e h i c l e s ,  a n d ;

b. t h r e e  s e p a r a t e l y  d e s i g n a t e d  a r e a s ,  a l l  

d e a l i n g  w i t h  c o n c e p t s  o f  o w n e r s h i p  o r  

p o s s e s s i o n  o f  i a n d .  T h e s e  i n c l u d e  d a n g e r o u s  

c o n d i t i o n s  o f  s t r e e t s ,  d a n g e r o u s  c o n d i t i o n s  of

s >  E X H I  B I T _ J
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s i d e w a l k s  a n d  a r e a l  p r o p e r t y  a r e a .
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c .  t h e r e  a r e  t w o  s e p a r a t e l y , d e s i g n a t e d  a r e a s  
w h i c h  i m p o s e  l i a b i l i t y  f o r  d a n g e r o u s  
c o n d i t i o n s  o f  c e r t a i n  i t e m s  s f c c h  a s  t r a f f i c  
c o n t r o l s ,  s t r e e t  l i g h t s ,  w a t e r , . g a s  a n d  
e l e c t r i c a l  s y s t e m s ,  a n d ;

i
d .  t h e  r e m a i n i n g  t w o  a r e a s  h a v e  l i t t l e  
p r a c t i c a l  e f f e c t  a n d  v e r y  l i t t l e  m e a n i n g f u l  
a p p l i c a t i o n  a s  t h e y  p r o v i d e  f o r  l i a b i l i t y  
d e a l i n g  w i t h  p e r s o n a l  p r o p e r t y  o f ' y a n o t h e r  
w h i c h  i s  m i s h a n d l e d  o r  l o s t  b y  a p o l i t i c a l  
s u b d i v i s i o n  a n d  t h e  c a r e  a n d  c o n t r o l  o f  
c e r t a i n  a n i m a l s ,  a n d ;

Th e  A c t  n o t  o n l y  l i m i t s  p o t e n t i a l  r e c o v e r y  t o  t h e  
e n u m e r a t e d  a r e a s ,  b u t  c r e a t e s  a m o r e  s t r i n g e n t  b u r d e n  
o f  p r o o f  f o r  t h e  v i c t i m .  Wh e r e  t h e  a c t i o n  i s  f o r  
r e c o v e r y  o f  d a n g e r o u s  c o n d i t i o n s  p e r t a i n i n g  t o  s t r e e t s ,  
s i d e w a l k s ,  t r a f f i c  c o n t r o l s ,  s t r e e t  l i g h t s  o r  u t i l i t y  
s y s t e m s ,  t h e  v i c t i m ,  i n  o r d e r  t o  r e c o v e r ,  h a s  t o  
e s t a b l i s h  n o t  m e r e l y  t h a t  t h e  p o l i t i c a l  s u b d i v i s i o n  h a d  
n o t i c e  o f  t h e  d a n g e r o u s  c o n d i t i o n  b e f o r e  t h e  i n c i d e n t ,  
b u t  a l s o  t h a t  t h e r e  w a s  s u f f i c i e n t  e q u i p m e n t  a n d  m a n ­
p o w e r  a v a i l a b l e  i n  v i e w  o f  o c h e r  n e e d s  t h a t  t h e  s i t u a ­
t i o n  c o u l d  h a v e  b e e n  c o r r e c t e d .  F r a n k l y ,  t h i s  p r o v i ­
s i o n  h a s  t h e  e f f e c t  o f  g r a n t i n g  v i r t u a l l y  c o m p l e t e  
d i s c r e t i o n  t o  a p o l i t i c a l  s u b d i v i s i o n  a s  t o  w h e n  i t  
w o r l d  e v e n  d e c i d e  t o  c o r r e c t  a k n o w n  d a n g e r  u n d e r  i t s  
c o n t r o l  a n d  m a i n t e n a n c e .

B e c a u s e  o f  t h e  g r a n t  o f  i m m u n i t y ,  t h e  f o l l o w i n g  
a r e  e x a m p l e s  o f  t h e  t y p e s  o f  a c t i o n s  w h i c h  c a n n o t  be  
b r o u g h t  o r  c l a i m e d  a g a i n s t  a p o l i t i c a l  s u b d i v i s i o n :

a .  N e g l i g e n t  u s e  o f  f i r e a r m s  o r  w e a p o n s  s u c . h  a s  
b y  p o l i c e ,  j a i l  p e r s o n n e l  o r  a s c h o o l  ;■ 
d i s t r i c t  s e c u r i t y  f o r c e ,  a n d ;

b .  N e g l i g e n t  s u p e r v i s i o n  o f  s c h o o l  c l a s s e s ,  s h o p  
c l a s s e s ,  s p o r t i n g  o r  c o a c h i n g  a c t i v i t i e s ,  a n d  
s w i m m i n g  p o o l s ,  s u c h  a s  n e g l i g e n t  l i f e -  
g u a r d i n g ,  a n d ;

c .  A c t i o n s  a r i s i n g  o u t  o f  o v e r z e a l o u s
p o l i c e  a c t i o n s  s u c h  a s  i n j u r i e s  a r i s i n g  o u t  
o f  a r r e s t s  o r  " p o l i c e  b r u t a l i t y "  c a s e s .

d .  N e g l i g e n t  u s e  o r  s u p e r v i s i o n  o f  m a c h i n e r y  a n d  
p o w e r  t o o l s  s u c h  a s  i n  v o c a t i o n a l  d e p a r t m e n t s



o f  s c h o o l  s y s t  e m s ;
Sfoi.

e .  I n s p e c t i o n s  o f  r e a l  a n d  p e r s o r f a l  p r o p e r t y  
s u c h  a s  t h e  n e g l i g e n t  i s s u i n g  b f  o c c u p a n c y  o r  
b u i l d i n g  p e r m i t s  i n  v i o l a t i o n  6,f v a r i o u s  
c o d e s  ;

i
f .  A c t i o n s  f o r  m e d i c a l  m a l p r a c t i c e  s u c h  a s  a r i s i n g  

o u t  o f  a c o u n t y  o wn e d  h o s p i t a l .

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e r e  i s  n o t  a r e a ­
s o n a b l e  f e d e r a l  e q u i v a l e n t  c a u s e  o f  a c t i o n  t o  p r o v i d e  
f o r  r e c o v e r y  f o r  s o me  o f  t h e  i m m u n i t y  a r e a s .  A l t h o u g h  
f e d e r a l  c i v i l  r i g h t  a c t i o n s  c e r t a i n l y  e x i s t ,  t h e  
s t a n d a r d s  f o r  r e c o v e r y  a n d  b u r d e n  o f  p r o o f  a r e  f a r  
d i f f e r e n t  f r o m  t h e  o r d i n a r y  c o mmo n  l a w  s t a n d a r d s  f o r  
p e r s o n a l  i n j u r y  a c t i o n s  a n d ,  u n d e r  r e c e n t  d e c i s i o n ,  
r e q u i r e  mo r e  t h a n  a s h o w i n g  o f  m e r e  n e g l i g e n c e  i n  o r d e r  
t o  i m p o s e  l i a b i l i t y .

D a r. a c e s

U n d e r  t h e  P e n n s y l v a n i a  s t a t u t e ,  e v e n  i n  t h o s e  
c a s e s  w h e r e  a c l a i m  i s  p e r m i t t e d  a n d  t h e  c l a i m  c a n  be  
p r o v e d ,  t h e  i n n o c e n t  v i c t i m  i s  l i m i t e d  i n  t h e  i t e m s  a n d  
a m o u n t s  w h i c h  c a n  be  r e c o v e r e d .  T h e  n e g l i g e n t  o r  
l i a b l e  p o l i t i c a l  s u b d i v i s i o n  r e c e i v e s  t h e  f u l l  b e n e f i t  
o f  a n y  p r i v a t e  i n s u r a n c e  w h i c h  w a s  a v a i l a b l e  t o  t h e  
i n n o c e n t  v i c t i m  m e a n i n g  t h a t  i n  t h o s e  i n s t a n c e s  w h e r e  
p r i v a t e  i n s u r a n c e  p a i d  p r o p e r t y  d a m a g e ,  m e d i c a l  b i l l s  
o r  w o r k  l o s s ,  n o  c l a i m  o r  r e c o v e r y  f o r  c h o s e  i t e m s  c a n  
b e  ma d e  a g a i n s t  t h e  p o l i c t i c a l  s u b d i v i s i o n .  G e n e r a l  
d a m a g e s  i n  t h e  f o r m  o f  p a i n ,  s u f f e r i n g ,  d i s f i g u r e m e n t  
a n d  i n c o n v e n i e n c e  c a n  b e  h a d  o n l y  w h e r e  t h e r e  a r e  a t  
l e a s t  $1, 500. 00 i n  m e d i c a l  o r  d e n t a l  e x p e n s e s  a n d  t h e r e  
i s  a p e r m a n e n t  i n j u r y .  T h e s e  p r o v i s i o n s  w o u l d  p e r m i t  
n o  r e c o v e r y  i n  a c a s e  w h e r e ,  f o r  e x a m p l e ,  a n  i n n o c e n t  
v i c t i m  w i t h  m e d i c a l  i n s u r a n c e  s u s t a i n e d  t h o u s a n d s  o f  
d o l l a r s  o f  m e d i c a l  e x p e n s e s  a n d  s e v e r e  i n j u r i e s  b u t  
ma d e  a r e c o v e r y  w i t h o u t  a p e r m a n e n t  i n j u r y .

F i n a l l y ,  t h e r e  i s  a c a p  o r  c e i l i n g  o f  $500, 000.00 
p l a c e d  on a l l  c l a i m s ,  r e g a r d l e s s  o f  t h e  n u m b e r  o f  
v i c t i m s  i n v o l v e d ,  a r i s i n g  o u t  o f  a n y  o n e  o c c u r r e n c e .  
H e n c e ,  w h e r e  o n e  i n c i d e n t ,  a c c i d e n t  o r  o c u r r e n c e  r e ­
s u l t s  i n  c a t a s t r o p h i c  i n j u r i e s  o r  d e a t h  o f  a n u m b e r  o f  
p e r s o n s ,  t h e  p o l i t i c a l  s u b d i v i s i o n  c a n  be  h e l d  t o  p a y  
o n l y  a m a x i  mum o f  $500, 000. 00 f o r  a l l  v i c t i m s .
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T h i s  s t a t u t e  c o n t a i n s  c e r t a i n  o t h e r  r o a d b l o c k s  f o r  
t h e  c l a i m a n t .  T h e r e  i s  a s i x - m o n t h  s t a t u t e  o f  l i m i t a ­
t i o n s  p r o v i s i o n  w h i c h  r e q u i r e s  t h a t  a v i c t i m  p r o v i d e  a 
c e r t a i n  f o r m  o f  w r i t t e n  n o t i c e  t o  t h e  p o l i t i c a l  s u b ­
d i v i s i o n  o f  h i s  i n t e n t i o n  t o  f i l e  a c l a i m .  S h o u l d  t h a t  
a c t i o n  n o t  b e  t a k e n ,  s u i t  w o u l d  b e  b a r r e d  e v e n  i f  f i l e d  
w i t h i n  t h e  o t h e r w i s e  a p p l i c a b l e  g e n e r a ]  l i m i t a t i o n  
p e r i o d .  A d d i t i o n a l l y ,  t h e  s t a t u t e  p r o h i b i t s  t h e  e n t r y  
o f  " p r e - j u d g m e n t  i n t e r e s t "  a g a i n s t  a p o l i t i c a l  s u b d i v i ­
s i o n .  T h i s  c o n s t i t u t e s  y e t  a n o t h e r  p r i v i l e g e  i n  t h a t  
a l l  o t h e r  w r o n g d o e r s  i n  P e n n s y l v a n i a  l a w s u i t s  f o r  p e r ­
s o n a l  i n j u r y ,  d e a t h  a n d  p r o p e r t y  d a m a g e  c a n  b e  h e l d  
l i a b l e  f o r  " d e l a y  d a m a g e s "  s h o u l d  t h e y  f a i l  t o  ma k e  a 
p r o p e r  o f f e r  o f  s e t t l e m e n t  a n d  f o r c e  t h e  v i c t i m  t o  t r y  
h i s  c a s e  i r .  c o u r t .

C o n c l u s i o n

P e n n s y l v a n i a ' s  " c l o s e d - e n d "  i m m u n i t y  s t a t u t e  
t o t a l l y  a b o l i s h e s  a s u b s t a n t i a l  n u m b e r  o f  m e a n i n g f u l  
c l a i m s  f o r  d e . t h  o r  i n j u r i e s  s u s t a i n e d  by  i n n o c e n t  
p e r s o n s ,  v i c t i m i z e d  by  n e g l i g e n c e .  I t  f u r t h e r  m a k e s  
p r o o f  o f  l i a b i l i t y  mo r e  d i f f i c u l t  e v e r ,  i n  t h e  a r e a s  
w h e r e  c l a i m  c a n  be  ma d e  d r a m a t i c a l l y  r e s t r i c t s  t h e  
r e c o v e r y  o f  d a m a g e s .

-. M i s c e l l a n e o u s
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O c t o b e r  22,  1985

E x p r e s s  Mai l

W i l l i a m  A. K. T i t e l m a n ,  E s q u i r e  
P e n n s y l v a n i a  T r i a l  Lawyers  

L e g i s l a t i v e  C o u n s e l  
24u N o r t h  T h i r d  S t r e e t  
P .O.  Box 413 
H a r r i s b u r g ,  pa 17103

Dear  Mr. T i t e l m a r . :

- "I C •! ~ •

I was h o p i n g  t o  be a b l e  t o  c l e a r  my s c h e d u l e  so 
t h a t  I c o u l d  be w i t h  you on Wednesday,  O c t o b e r  23,  I 9 S 5 ,  t c  
t e s t i f y  b e f o r e  t h e  S e n a t e  Bank ing  and I n s u r a n c e  Co m mi t t e e ,  
e s p e c i a l l y  s i n c e  t h a t  Commi t t ee  i s  c h a i r e d  by S e n a t o r  H o l i ,  
who i s  f rom L a r . s d a l e .

U n f o r t u n a t e l y ,  my s c h e d u l e  d o e s  n o t  p e r m i t  me t o  
be i n  H a r r i s b u r g .  However ,  I  would  l i k e  t o  r e p o r t  t o  you and 
t h e  Commi t t ee  t h a t  my f i r m  r e p r e s e n t s  sever,  m u n i c i p a l  sub 
i n  Montgomery C o u n t y .

We have  e x p e r i e n c e d  no i n c r e a s e  in  c l a i m s  or  l i t i g a t i o :  
i n v o l v i n g  t h e s e  P o l i t i c a l  S u b d i v i s i o n s  i n  t h e  l a s t  s e v e r a l  
y e a r s ,  wh i c h  we f i n d  t o  be s u r p r i s i n g ,  i n  l i g h t  o f  t h e  f a c t  
t h a t  o u r  c l i e n t s  have  e x p e r i e n c e d  d i f f i c u l t i e s  in  o b t a i n i n g  
l i a b i l i t y  i n s u r a n c e  and t h e  c o m m i s s i o n e r s  and e m p l o y e e s  have  
e x p e r i e n c e d  d i f f i c u l t y  i n  o b t a i n i n g  e r r o r s  and  e m i s s i o n  
i n s u r a n c e .

V
Our e x p e r i e n c e  v e r i f i e s  t h e  c o n c l u s i o n  r e p o r t e d  i n  

t h e  New York Times  o f  S unday ,  O c t o b e r  21), 1985 ,  whi ch  
i n d i c a t e d  t h a t  c l a i m s  e x p e r i e n c e  i s  n o t  wha t  i n f l u e n c e d  t h e  
i n s u r a n c e  m a r k e t  a t  t h e  p r e s e n t  t i m e ,  j u s t  a s  t h e  p a s s a g e  o f  
t h e  P o l i t i c a l  S u b d i v i s i o n  T o r t  C l a i m s  Act  d i d  n o t  r e s u l t  i n  
r e d u c e d  i n s u r a n c e  p r e mi um s .

f
Very t r u l y  y o u r s ,

ER/mdd
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Quarterly Earnings Per Share Rise Again

W ith many investors evidently 
reading recent industry results 

as a sign indicating smoother sailing 
ahead, the stocks on Best’s Insurance 
Index were up overall more than 255 
for the second quarter of 1985 when 
compared with the corresponding 
quarter of the previous year. This com­
posite gain, the best in more than seven 
years, follows first-quarter gains of 
165 . For the first time in more than 
three years, all four components of 
Best's Stock Index showed per-share 
earnings gains for the quarter.

Life/Health Stocks Continue 
Three-Year E.P.S. Trend

The life health index posted the 
smallest o f the quarterly gains, up 
8.15 Buoyed by year-end news o f re­
newed premium growth among life'health 
companies, particularly in the annuities 
and universal life  fie lds, life 'health 
stocks have demonstrated a steady i f  not 
spectacular popularity with investors, 
recording gains in 10 o f the last I I  
quarters. The lone exception was the 
fourth quarter o f 1984, which reflected 
some write-offs not related to the new 
tax law that several companies chose to 
make in the quarter o f the tax reserve 
adjustment.

The second quarter was close to a 
carbon copy of the first for the 
life'health idex, with three times as 
many stocks advancing as declining. 
Large gains were not quite as numer­
ous—10 stocks achieved double-digit 
increases as opposed to 13 in the 
preceding period

Jefferson Nanonal Life led in second- 
quarter earnings grow th, up nearly 
665 Other lop performers were 
Torchmark Corp. and Monumental

Corp. Six stocks had declines in tam ­
ings per share, the largest of which 
were those of Northwestern National 
Life and Equitable of Iowa, off 375 
and 345. respectively.

ProDerty/Casuaity Index Posts 
First E.P.S. Gain in Eight Quarters

In the second quarter of 1985. prop­
erty/casualty stocks on Best's Index 
staged a turnaround in the longstanding 
downward direction of operating earn­
ings per share, even though there were 
slightly more dediners than gainers. 
Property casualty stocks posted an 
overall gam of 13 65 when compared 
with the previous corresponding quar­
t e r ^ _________ _______________

' In the first half of 1985. proper­
ry/casualty stocks on Best's Index have 
advanced 305. investor excitement be­
ing generated by a reasonable consen­
sus that the longest industry down-cycle 
in history has finally turned, albeit by 
a small margin. They w-ere rewarded, 
on average, by advances twice the size 
as those reaped by the general stock 
market.________ _______ _________

The largest calculable percentage 
gain for the quarter was by Hanford 
Steam Boiler, with an eamings-per- 
sharc increase in excess of 1565. 
Another strong performer was 
SAFECO Corp.. with a gain of almost 
515. Two stocks—Kemper Corp. and 
St. Paul Companies—followed up a 
quanerly operating loss in last year's 
second quaner with a gain in the cur­
rent nme period.

During the second quaner. Mission 
Insurance's already considerable per- 
share operating loss plunged still lower 
The losses of Fremont General Corp 
and Orion Capital Corp went funhc;

i*
into the red. and USF&G recorded a 
small loss in the second quaner of 1985' 
after a 60-cent gain a year eariier

Multiple Lines Stocks 
Achieve 60% Gain

Among the multiple lines siockv on 
Best's Index, only one—Travelers 
Corp.—posted a small decline in earn­
ings per share in the second quaner. 
CNA Financial Corp. flined with doub­
ling its per-share earnings and Aetna 
Life & Casualty actually did so 
CIGNA Corp. pulled its previous sec­
ond quaner earnings out of the red 
Overall, the multiple lines index was up 
60.75 over the comparable quaner. 
setting a seven-year record

Brokers and Agents Enjoy 
Impressive Earnings Gams

The brokers and agents component of 
Best's Index was up 505 for the quarter 
and more than 3005 for the first six 
months of 1985. However, this percen­
tage gain denves from companson with 
very low- prior year figures, panicularly 
in the case of Alexander & Alexander, 
whose second quaner 1984 earnings per 
share was eight cents, and Marsh & 
McLennan, which recorded operating 
earnings of only tv/o cents per share in 
the first six months of 1984 due to 
losses sustained from unauthorized in­
vestment activities. Z
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America’s Liability Explosion: 1
Can We Affc. d the Cost?

I  am de ligh ted to have th is opportunity to d iscuss a 
concern th a t is uppermost in my m ind—nam ely , the 
destructive  and rap id ly esca la ting trend toward lia b ility  
litigation in th is country and the im p lications th a t th is 
trend portends not on ly for industry  bu t for society 
as a whole.

I t  is a trend th a t is costing the American public 
b illion s o f do lla rs each year, it is underm in ing the com­
petitiveness o f U.S. industry , and it  is th reaten ing the 
very existence o f some businesses in th is country. Yet it 
is a trend  th a t the v a s t majority o f the American people 
has e ithe r fa iled  to understand or has pers is ten tly  
chosen to ignore.



America’s Liability Explosion
The d istu rb ing  tru th  is that America has become the 
most litig ious society ii the world. Last year, one out. of 
15 Americans filed  a private civil law su it o f some kind.
In a ll. over 13 m illion  private civ il law  su its were filed in 
state and federa l courts.

No le ss than the highest court in the land is ap­
palled at the situa tion . As C h ie f Justice Warren Burger 
lam ented in a recent speech, our society today "has an 
a lm ost irrationa l focus—v ir tu a lly  a m an ia—on litigation 
as the way to so lve a ll problems!'

In some instances, the grounds for resorting to 
litigation stra in  credu lity . L e t me cite ju s t  a few 
examples th a t sound more like  stories nut o f R ip ley ’s 
“Believe It or Not" than examples o f responsib le 
American jurisp rudence:

Item : Two M ary land men decided to d ry  their 
hot a ir balloon in a commercial laund ry  dryer. The 
d ryer exp loded, in juring them . They sued the manu­
facture *' the d rye r and ended up w inn ing nearly 
$900 -■ in damages.

Item : An overweight man w ith a h isto ry of 
coronary disease suffered a h eart attack while try ing to 
sta rt a Sears lawnmower. Me sued Sears, charging that 
too much force was requ ired to yank the mower’s pull 
rope. A  ju r y  in Pennsy lvan ia awarded him  one m illion 
do llars, p lus another $500,000 in pre-judgment in terest.

Item : A two-vear-old ch ild  being trea ted  in the 
hosp ital for bronchia l spasm s su ffered brain damage 
from a drug overdose. A lthough the hosp ita l s ta ff had 
c learly  exceeded the dosage le ve l prescribed by both 
the a ttend ing doctor and the drug m anufacturer, the 
ch ild ’s paren ts successfu lly  sued the company producing 
the drug. The ju ry  award? N ine m illion  do lla rs in com­
pensation and $13 m illion in pun itive damages.

I f  you th ink these are iso lated cases o f absurd ly  
generous lia b ility  awards, you are wrong. L ast year, 
awards o f a m illion  do lla rs or more were g ive” in more 
than 360 personal in ju ry su its—an incredib le 13 tim es 
the num ber 10 years ago.

The lis t  o f those a fflic ted by lia b ility  litigation 
runs the fu ll spectrum  of American business—including
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product manufacturers, re ta il stores, doctors, architects, 
and stockbrokers to name ju s t a few.

Even m in isters are being sued for malpractice.
In  cases cu rren tly  pending before state courts, they are 
being accused o f seduction, breaching confidentia lity , 
fa iling to recommend professional help, and offering in ­
correct advice. In the wake o f these cla im s, some 40,000 
m in is te rs have bought malpractice insurance, while 
others have become re luctan t to counsel members of 
the ir congregation and are send ing them  to psych iatrists 
instead . Where w ill th is end? Is no group sacrosanct 
in our litigation-prone society?

Insurance Industry Hit Hard
Among those hardest h it b y  the surge in litigation has 
been the insurance industry . L a s t year, the property- 
casua ltv  insurance industry  su ffered a staggering pre­
tax loss o f nearly  four b illion  d o lla rs—its worst loss 
since the San Francisco earthquake o f 1906.

To h a lt the red ink, insurance companies have 
resorted to a host of defensive m easures—hiking rates, 
canceling coverage, narrowing the conditions o f their 
po lic ies and, in some cases, sim p ly  closing up shop.

As a resu lt, businesses nationw ide are facing a 
precip itous decline in lia b ility  coverage—if they can get 
coverage a t a l l—a t costs that range anywhere from 25 to 
500 percent over their previous prem ium s.

FM C , as an example, had its prem ium  increased 
350 percent th is  year for le ss than one-half the coverage 
we enjoyed in 1984, and th is was a fte r an extensive 
search o f a ll a lte rna tive s in the worldw ide insurance 
m arket.

Companies in particu la r ly  high risk areas — such 
as sporting good manufacturers, cement companies, and 
machine tool bu ilde rs — are going w ithout insurance, 
e ither because the costs are proh ib itive or because 
coverage is unava ilab le  a t any price.

I t  would seem  th a t insurance companies are 
try ing to te ll th is country th a t something is seriously 
wrong w ith  our system  o f lia b ility . Indeed, L loyd ’s of 
London, the sing le la rgest insurance underw riter in the 
world, has ind icated it m ay w ithdraw  from its U.S. acti­
v itie s i f  i t  does no t see some action on to rt law  reform .



What is causing the problem? I a ttribu te  the 
current situation to the follow ing: first, the am bigu ity o f 
current lia b ility  laws; second, an increasing acceptance 
o f the concept o f victim s' entitlem ent to compensation: 
and th ird , the contingency system  for compensating the 
legal profession.

The Expuu, ,:ng Definition of Liability
Since the early 1960's, the concept o f liab ility  for product- 
re la ted in ju ries has been re len tle ss ly  expanded by both 
state and federa l courts.

F irst, the courts created a new legal theory, strict 
liab ility , to enab le c la im an ts to recover dam ages for 
in ju ries caused by defective ly manufactured products. 
Th is happened because the courts be lieved th a t busi­
ness—rather than the in ju red party—should bear the 
cost o f m anufacturing errors, regard less o f fau lt.

Then , the concept o f stric t lia b ility  was extended 
from defects in manufacturing to defects in a particu lar 
product’s design, in its operating instructions, or in its 
safety warnings. In essence, the focus o f product liab ility  
was sh ifted  from the conduct o f m anufacturers to the 
condition o f the product itse lf.

However, un like the te st f i r  m anufacturing de­
fects, there are no c learcut standards to guide jud ic ia l 
decisions on the adequacy o f a product's design or its 
sa fe ty warnings. A lthough some 30 sta te s have now- 
enacted product lia b ility  sta tu tes, no two are a like. 
Consequently , cases based on s im ila r facts, b u t tried  in 
d iffe ren t sta tes , can produce str ik in g ly  d iffe ren t and 
often contradictory judgm ents.

In an FM C  case concerning a construction worker 
who had driven a crane into high voltage lines, an Illino is 
court ru led  against FMC for not providing adequate 
safety warnings and for not in s ta llin g  automatic warning 
devices, even though the devices ava ilab le  at the time 
the crane was manufactured were not re liab le .

Yet courts in two other states, in s im ila r cases, 
ru led th r' the crane m anufacturers were not liab le , 
because . hazard o f driv ing a stee l boom into e lectrica l 
lines was obvious. Ar. resu lting in ju iy  was therefore 
the re sponsib ility  o f the crane operator.
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Such inconsistency in product lia b ility  judgm en ts 
has produced enormous confusion among m anufacturers 
and consumers a like , w ith ne ithe r side knowing what 
righ ts or re sponsib ilitie s they have and what lim its , if 
any. there are on liab ility .

Ent i t lement  to Compensat ion
Another factor contributing to the chaos in lia b ility  law 
i - the growing "attitude o f en titlem en t" in compensating 
in ju ry v ic tim s, even in those cases where it is obvious 
th a t the m anufacturer cannot be charged w ith responsi­
b ility  or. a t a m inim um , re sponsib ility  is shared between 
the m anufacturer and the in ju red party.

A decade ago, in jured persons whose own care­
lessness was responsib le for in ju ry could not successfu lly  
prosecute. However, since the mid-1970’s. 10 sta te s have 
adopted comparative fau lt standards, which .allow p la in ­
tiffs to recover damages even i f  they share responsib ility  
for the ir in juries. By adopting the concept o f compara­
tive fau lt, these states have precip itated a whole now 
generation o f law su its and arc encouraging increasing 
num bers of people to seek compensation through su it or 
the th rea t o f litigation.

U nderly ing th is a ttitude  toward v ic tim s’ compen­
sation is the assumption that the insurance industry— 
fed by corporate prem ium s—has a bo ttom less pool o f 
funds to compensate the in ju red , no m atter how tenuous 
their c la im s. Indeed, in some cases, courts and ju r ie s  
have seem ed far more concerned w ith compensating the 
p la in tiffs than in estab lish ing the lia b ility  of the m anu­
facturer.

W itness the recent litiga tion over Agent Orange. 
The judge pressured the seven corporate defendan ts to 
pay $180 m illion  in death and d isa b ility  compensation 
to V ietnam  ve terans and th e ir fam ilie s even though, as 
he said la te r, he d id not be lieve there war any medical 
evidence to support the ir cla im s.

Lucrative Cont ingency Fees
The th ird  factor contributing to the num ber and cost of 
liab ility cla im s is the contingency system  for determ ining 
legal fees.



Because p la in tiffs do not incur lia b ility  by in itia t­
ing action, th ey  are encouraged to pursue in ju ry su its 
even if the evidence for the ir c la im s may he re la tive ly  
weak. S im ila r ly , w ith lia b ility  aw ards now reaching a 
m illion do lla rs or more, law yers have a powerful incen­
tive to keep filing lia b ility  cases, even if the prospect of 
winning any one case is h igh ly uncerta in. In short, by 
e lim ina ting  the financial risk  o f bringing a case to tria l, 
contingency fees are encouraging both p la in tiffs and 
tria l law yers to clog the courts w ith  suits.

In add ition , contingency fees tend to increase the 
size o f in ju ry  awards, as ju r ie s  factor in the cost o f legal 
counsel when determ in ing the to ta l size o f damages for 
the p la in tiff. T h is cost is far from insignificant.

Indeed , i f  one considers the legal fees for b. in 
p la in tiff and defendant, i t  becomes clear th a t more 
money is be ing • aid today to adjud icate a c la im  than 
the compensat being paid to vic tim s.

According 10 a study by the Rand In stitu te  For 
C ivil -Justice, on ly 37 percent of the amounts paid for 
compensation and legal foes typ ica lly  goes to the 
cla im ant. T he  ba lance—or 63 percent o f the assessed 
damages—goes to pay the legal fees of Ur litigants.

Because o f high contingency fees and the poten­
tia l for lucra tive  awards, lia b ility  law yers have an enor­
mous stake in preserving the sta tu s quo. I can assure you 
the p la in tiffs ' bar is w e ll aware o f th is  and is effective ly 
organized to re s is t change.

Who Pays? We All Do
Who ends up paying for our cu rren t mania for litigation? 
I t ’s obvious th a t we a ll do. The growing tide o f lia b ility  
litigation is imposing enormous costs on consumers, on 
business, and on society as a whole.

As consumers, we are paying not on ly through 
higher product prices bu t also through the reduced 
ava ila b ility  o f m any products and services. A lready, 
astronom ical lega l se ttlem en ts and esca la ting insurance 
prem ium s have forced more than a few  companies to 
drop product lin e s or, in some cases, to go out of 
business.

T h is trend  is cutting across a ll segments of U S . 
industry , as the fo llow ing examples illu s tra te :
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• In  the past decade. 10 o f the 13 U.S. firm s making 
football he lm ets have had to slop production, due 
t o runaway ju ry  awards.

• In 1083. M orre ll Dow was forced to d iscontinue 
production o f the drug Bendeetin, a lthough the 
Food and Drug Adm in istration approved the drug 
for trea ting  women who suffered nausea during 
pregnancy. The reason? The cost o f lia b ility  
insurance for m aking Bendeetin had re ad ied  10 
m illion  do lla rs a year, or over 80 percent o f the 
company’s annual sa le s from the drug.

• And today, the continued production o f sm a ll a ir­
craft in th is country is being seriously  threatened 
by burgeoning lia b ility  costs. T h is year, those 
costs to general aviation a irfram e m anufacturers 
w ill am oun t to $100 m illion , requ iring an average 
increase o f $30.000—or 50 percen t- to  the cost 
o f the average plane. Such cost incr "ases have 
a lready  led one m anufacturer. Beech A ircraft 
Corporation, to shut down its p lant in W ichita. 
Kansas, and e lim ina te up to 12,000 jobs.
Perhaps the most pernicious example of th is 

trend is the decline in production o f the D PT  vaccine, 
which is used to prevent d iph theria , te tanus, and per­
tu ss is—commonly known as whooping cough—amo ig 
young ch ildren .

Since the introduction o f the vaccine in the 1920’s, 
the num ber o f dea th s in the Un ited S ta te s from  pertus­
sis each yea r has dec lin ed d ram a tic a lly—from one in 
10,000 to one in 10 m illion . Yet, nearly  a dozen compa­
nies have dropped out o f the D PT  m arket in the la s t ten 
years, leav ing on ly one U.S. producer o f the vaccine and 
creating dangerous nationw ide shortages. T he  reason? 
Excessive lia b ility  costs.

The p rob lem  is that the courts focus on compen­
sating the pain and suffering o f those in ju re d—not on 
serving the  needs o f society as a whole. T h is a ttitude  is 
not on ly a dve rse ly  affecting the American pub lic b u t is 
sign ifican tly increasing the costs o f doing business for 
many U.S. companies and underm in ing the ir a b ility  to 
compete. According to a study  by the Commerce D epart­
m ent la s t year, the insurance costs th a t U.S. companies 
face for product lia b ility  coverage are m any tim es higher



than those facing m anufacturers in Europe and Japan.
In  fact, some U.S. m anufacturers o f machine tools and 
textile m ach inery m ust support lia b ility  p rem ium s that 
are 20 to 100 tim es greater than those paid by the ir 
foreign competitors.

FM C ’s own experience corroborates th is. Over 
the last five years, our to ta l insurance expenses in the 
United S ta tes, inc lud ing self-insured losses, have cost 
five tim es as much as our insurance prem ium s in in te r­
national m arkets. These d ifferences in lia b ility  costs can 
create a major competitive disa 'vantage for domestic 
m anufacturers in both local and foreign m arkets.

For some companies, the costs o f product lia b ility  
litigation are not on ly hurting the ir a b ility  to compete, 
but are forcing them  to seek refuge under Chapter 11 
of the federa l bankrup tcy laws. Since the M anv ille  Cor­
poration m ade h isto ry in 1982 by dec laring bankruptcy 
at least th ree o ther companies have fo llowed su it.

In 1983, the Jam es Hunter M achine Company, a 
sm a ll M assachuse tts m anufacturer of te x tile  machinery, 
was forced to file for bankruptcy a fte r being in business 
for 136 years because it faced lia b ility  c la im s to ta ling  
over $17 m illion .

L a s t year. Aquaslide *N’ D ive Corporation, the 
nation’s largest m anufacturer of d iv ing  boards and 
sw imm ing pool s lide s , also sought protection under fed­
eral bankruptcy laws, because it d id  not have enough 
insurance or a sse ts to cover potentia l lia b ility  c laim s.

M ost recen tly , the A. H. Robins Company has 
filed for bankrup tcy, due to lia b ility  su its for in ju ries 
re la ted to the D a ikon Sh ie ld , the in trau te rine  b irth  con­
tro l device the company removed from the m arket in 
1974. By Ju ly  o f th is  year, Rob in s had a lready  paid 
nearly $500 m illion  in  awards, se ttlem en ts , and legal 
expenses to dispose o f approxim ately 9,000 lia b ility  
su its. Yet another 5.000 cla im s are s t ill pending and 
more are expected.

Time to Re ' amp Liability Laws
Th is situation is absurd . How many more companies 
m ust be forced in to Chapter l i  before we rea lize th a t it 
is tim e to revamp our lia b ility  laws? We are rap id ly 
approaching the po in t where the competitive a b ility  of
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U.S. m anu factu rers is being determ ined more by the 
vagaries o f state laws and ju ry  awards than by tire price 
or qua lity  o f th e ir products.

In considering potentia l areas for reform , it is 
in struc tive  to compare our system  o f lia b ility  w ith that 
p reva iling in W estern Europe and Japan, where the 
incidence of product lia b ility  c la im s is far lower and the 
average size o f awards is much sm a lle r. In  my view, 
there are th ree factors that account for these differences 
in the frequency and cost of lia b ility  litigation .

F irst, contingency fee arrangements are notallowed 
in W estern Europe or Japan. Instead , p la in tiffs m ust pay 
the ir a tto rneys during the course o f litiga tion  and they 
risk paying the lega l costs for the defense i f  th ey  lose.

Second, damage awards in Europe and Japan 
u su a lly  on ly cover actual expenses and loss o f income. 
Punitive dam ages and awards for pain und suffering are 
not read ily  a va ilab le  in Europe, and they are nonexistent 
in Japan.

A s a resu lt, p la in tiffs m ust bear a significant 
financia l risk  in bringing a case to tr ia l, and genera lly 
they have lower expectations for awards. These two fac­
tors a lone act as a major d isincentive to litigation.

Th ird , and m ost important, the Europeans and 
the Japanese have a to ta lly  d iffe ren t a ttitude  toward 
litigation than do Americans.

Europeans genera lly be lieve tha t, if a product is 
made safe ly , it is up to the consumer to use it  safely.
T he  Japanese are even more conservative in the ir ap­
proach to litigation . They ra re ly  use the legal system  to 
reso lve d ispu tes and, in fact, tend to consider litigation 
as a form of harassm ent.

In  contrast, Americans tend to be keen ly aware 
of the availab ility ' o f legal redress for accidenta l in ju ry 
and appear to be w illing  to pursue such a course w ithout 
reservation . T hey  re ly  on the courts no t only to se ttle  
d isputes, b u t a lso  to provide extensive compensation for 
in ju ries, often w ith lit t le  regard for who is a t fa u lt and 
w ith no regard for the costs th ey  are imposing on busi­
ness and society.

In  my opinion, th is litiga tion m en ta lity  cannot 
continue. The costs have sim p ly become too great. Our 
runaway lia b ility  system  is contributing sign ifican tly to



higher prices, it is reducing choices to consumers, it is 
seriously  impacting the a va ila b ility  and cost of insurance 
and it is impairing the in te rna tiona l competitiveness o f 
U.S. industry .

The Challenge Before Us
The challenge before us is to arres t the dangerous trend 

10 toward excessive litigation and ever rising damage
awards. A lthough th is trend w ill not be reversed over­
night, I  propose that we begin w ith  federa l reform of our 
nation’s product liability' laws.

I t  is im perative th a t the Un ited S tates have un i­
form, nationw ide stan da rd s o f product liab ility . A federal 
b ill shou ld include:

• A fault-based standard  for judg ing  the adequacy 
o f product design and the appropriateness of 
sa fe ty  warnings.

® A c lear presumption th a t a product conforming to 
m andatory government sa fe ty  requ irem ents is 
reasonab ly safe.

• A sta tu te  o f lim ita tion  on the tim e period during 
which m anufacturers can be h e ld  liab le for a 
defective product.

• A standard  lim itin g  the num ber and size o f puni­
tive  damage awards for in ju rie s from a particu lar 
p roduct defect.

• A standard  requ iring that dam ages r e lie d  the 
ex ten t to which p la in tiffs contribu ted to their 
in ju ries.

• A clear presumption th a t government contractors 
are not lia b le  for in ju rie s re su lt in g  from equipment 
or sy stem s b u ilt to governm ent specifications.
These  are the cen tra l goals th a t the business 

com munity has sought to achieve in nearly  a decade of 
effo rt to reform  product lia b ility  law, Participating in 
th a t effo rt have been the B usiness Roundtab le , the 
National Association o f M anufacturers, the U.S. 
Chamber o f Commerce, and more than 200 other trade 
associations and corporations.

Y et desp ite the ir concerted effo rts, federal reform  
of product lia b ility  law  rem ains a t a s tan d s till. Repeat­
ed ly, product lia b ility  leg is la tion  has been thwarted by
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the competing c la im s o f d iffe ren t in te re s t groups or sub ­
ordinated to other, more pressing issues on the Con­
gressional agenda.

E ffo rts to gain support for product lia b ility  reform 
in the American Bar Association have a lso been blocked, 
firs t at the San Francisco convention two years ago and 
more recen tly  in New O rleans. T h is  has been la rge ly  
due to the enormous in fluence o f the tr ia l bar.

I challenge a ll o f you, as leaders in the lega l pro­
fession, to jo in  the figh t for p roduct lia b ility  law  reform . 
We need your help to broaden pub lic awareness o f the 
curren t crisis in product lia b ility  but, even more impor­
tan tly , we need your he lp  to counteract the politica l 
power o f the tr ia l lawyers. As vigorous supporters o f the 
sta tu s quo f hey have p laced a v ir tu a l strangleho ld on 
effo rts to en a ;f federa l product lia b ility  leg is la tion—and 
given the legal profession an unfortunate reputation for 
being more concerned w ith protecting its own in terests 
than w ith serv ing the in te re sts of society as a whole.

I urge you to stand  up and be counted. M ake 
product lia b ility  reform an issue w ith in  your company, 
w ith your trade associations, and w ith your outside 
counsel. L e t them  know why the issue is im portan t to 
you and why it  shou ld be im portan t to them .

Above a ll, 1 urge you to make it an issue w ith 
your congressmen. I t  is im perative th a t we m ain ta in 
pressure in W ashington for federa l preemption. I f  Con­
gress keeps brush ing the issue aside, we w ill continue to 
see increasing num bers o f U.S. companies succumbing 
to the weigh t o f excessive litiga tion , exorb itan t legal 
fees, and esca la ting damage awards. T h a t is a price we 
can no longer afford. The tim e to bring our runaway 
lia b ility  sy stem  under control is now.
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307 B A W D E N  S T R E E T  

K E T C H I K A N  A L A S K A  99901
S E L E C T  C O M M I T T E E  ON L E G I S L A T I V E  E T H I C S

W E S T E R N  S T A T E S  L E G I S L A T I V E  
F O R E S T R Y  TA SK  F O R C E
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J a n u a r y  17 ,  1986
N A T I O N A L  C O N F E R E N C E  OF  S T A T E  L E G I S L A T U R E S  
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C O M M I T T E E  O N  

r C O C R A l  T A X A T I O N  T B A O E  A N D  E C O N O M I C  D E V E L O P M E N T

A l l  Members o f  t h e  S e n a t e

I  h a v e  a t t a c h e d  a co p y  o f  an  e d i t o r i a l  f rom l a s t  W e d n e s d a y ' s  
e d i t i o n  o f  t h e  " S e a t t l e  P . I . "  w h i c h  c o n v i n c e s  me t h a t  o t h e r  
s t a t e s  a r e  i n  t h e  same b o a t  a s  we a r e  now p e r t a i n i n g  t o  t o r t  
r e f o r m .

R o b e r t  H. Z i e g l e r ,  S r

A t t a c h m e n t



A 10 Seattle Post-Intelligencer, Wednesday, January 15.1986

EDITORIALS

Hold horses 
on insurance

There’s no question that this state’s insurance-liability or 
tort laws need revision to put the brakes on runaway damage 
awards and out-of-court settlements. Insurance rates have 
soared to astronomical heights in some areas of coverage, 
such as medical malpractice, and in some categories have 
become prohibitive.

The problem is described as a crisis. That may be no exag­
geration, but the legislative response ought to be carefully 
considered, not rushed, and based on solid and reliable data.

While a formidable liability-reform coalition — composed 
of local government agencies, physicians, cluld-care organiza­
tions, school d istricts and large corporations — is pressing 
the new session o f the Legislature for immediate legal 
revisions, a new state task force was named this week to 
gather more information and to review the many factors 
involved including insurance company profits and losses.

Retired King County Superior Court Judge Francis 
Holman, a widely respected ju r is t and lawyer, is chairman. 
Members, appointed by State Insurance Commissioner Dick 
Marcuardt, are tliree lawyers who specialize in defending 
against liab ility  su its and three whose speciality is 
representation of p laintiffs or damage claimants. Creation of 
the task force was suggested by a bipartisan legislative 
committee last year after a series of hearings throughout the 
state. I t  was decided that more hard information is needed, 
before state laws are revised, and the task force was proposed 
as the vehicle for obtaining it.

Key issues the task force w ill address are lim its on non­
economic damages — awards for such nebulous items as pain 
and suffering and mental anguish; the payment of awards 
over time rather than in lump sums; lim its on the proportion 
o f damages that can be assessed against secondary 
defendants, such as cities and counties, when primary 
defendants are unable to pay, and lim its on contingency fees 
charged by claimants' attorneys.

I t  may be that th is session of the Legislature can begin 
the process of reform by correcting the most glaring 
deficiencies in state laws, although some lawmakers have 
expressed dismay over a lack of credible data on which to 
base their decisions. Before sweeping changes are enacted, 
the Legislature would be wise to await recommendations of 
the newly appointed task force.



A P r o f e s s i o n a l  c o r p o r a t i o n  

S U IT E  A 
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JUNEAU EVE CL IN IC

P R A C T I C E  L IMITED TO  T HE  E YE

R o b e r t  N. P a g e . J r .. m .d . D e c e m b e r  10,  1985

T h e  H o n o r a b l e  P a t r i c k  R o d e y  
A l a s k a  S t a t e  S e n a t e  
2335 L o r d  B a r a n o f  
A n c h o r a g e ,  AK 99503

D e a r  S e n a t o r  R o d e y :

I  u r g e  y o u r  f u l l e s t  a t t e n t i o n  t o  a n d  s u p p o r t  o f  t h e  
f o r t h c o m i n g  t o r t s  r e f o r m  l e g i s l a t i o n .  T h e  i m p o r t a n c e  o f  
t h i s  i s s u e  a s  i t  r e l a t e s  t o  t h e  b a s i c  e c o n o m y  o f  
v i r t u a l l y  e v e r y  c o m m u n i t y  i n  t h e  s t a t e  o f  A l a s k a  a n d ,  
f o r  t h a t  m a t t e r ,  i n  t h e  r e m a i n i n g  a r e a s  o f  t h i s  c o u n t r y ,  
c a n n o t  b e  o v e r s t r e s s e d .  I f  r e f o r m  i s  n o t  a c h i e v e d  i n  a 
m e a n i n g f u l  w a y ,  t h e  i m p a c t  o n  t h e  e c o n o m y  a n d  t h e  c o s t  
o f  l i v i n g  i n  t h i s  s t a t e  w i l l  b e  p r o f o u n d  a n d  b o r d e r  o n  
d i s a s t e r .

M o r e  t h a n  a n y  o t h e r ,  t h i s  i s s u e  p r o b a b l y  i s  s i n g u l a r l y  
m o s t  r e s p o n s i b l e  f o r  t h e  a l m o s t  a s t r o n o m i c a l  a n d  
c e r t a i n l y  u n n e c e s s a r y  i n c r e a s e  i n  t h e  c o s t  o f  d o i n g  
b u s i n e s s  n a t i o n w i d e .  A r e f o r m  b i l l  w i l l  b e  i n t r o d u c e d  
b y  a c o a l i t i o n  o f  A l a s k a  b u s i n e s s e s  w h i c h  w i l l  a l l o w  f o r  
t h e  g e n e r o u s  a n d  f a i r  r e c o v e r y  on  t h e  p a r t  o f  i n j u r e d  
p a r t i e s  b u t  w i l l  o u t l i n e  c e r t a i n  l i m i t s  a n d  p o l i c y  
c h a n g e s  i n  t h e  t o r t s  l a w s ,  t h e r e b y  a l l o w i n g  i n s u r a n c e  
c o m p a n i e s  t o  r e e n t e r  t h e  l i a b i l i t y  i n s u r a n c e  m a r k e t p l a c e  
w i t h  p r e m i u m s  w h i c h  a r e  r e a s o n a b l e  a n d  a c t u a r i a l s  w h i c h  
a r e  p r e d i c t a b l e .

T h i s  l e g i s l a t i o n  y o u  w i l l  f i n d  l o b b i e d  h e a v i l y  a g a i n s t  
b y  t h e  n a t i o n a l  a n d  t h e  l o c a l  b a r  a s s o c i a t i o n s  a n d  
A m e r i c a n  T r i a l  L a w y e r s  A s s o c i a t i o n .  T h e  A m e r i c a n  T r i a l  
L a w y e r s  A s s o c i a t i o n  h a s  o f f e r e d  t o  m a t c h  a n y  f u n d s  p u t  
f o r w a r d  b y  t h e  s t a t e  T r i a l  L a w y e r s  A s s o c i a t i o n  t o  f i g h t  
t h i s  l e g i s l a t i o n ,  s o m e t h i n g  o n  t h e  o r d e r  o f  f o u r  h u n d r e d  
d o l l a r s  t o  o n e .

I  u r g e  y o u  t o  c o n s u l t  y o u r  c o n s t i t u e n t s  i n  t h e  r e a l m  o f  
s m a l l  a n d  l a r g e  b u s i n e s s e s  w i t h  r e g a r d  t o  t h e  i m p a c t  o n  
t h e m  o f  t h e  c u r r e n t  s t a t e  o f  t o r t s  l e g i s l a t i o n .
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T h a n k  y o u  v e r y  m u c h  f o r  c o n s i d e r i n g  t h i s  i s s u e  w h i c h  I  
f i n d  v i t a l  t o  t h e  f u t u r e  o f  t h e  e c o n o m i c s  o f  A l a s k a  a n d  
t h e  c o u n t r y  a t  l a r g e .

S i n c e r e l y ,

M . D .
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P a t  Rodey
2335 Lord B a r a n o f  D r i v e  
A n c h o r a g e ,  A l a s k a  99503

Dear  P a t :

1 am e n c l o s i n g  h e r e w i t h  a copy o f  t h e  o mnibus  
r e i n s u r a n c e  b i l l  t h a t  was d i s c u s s e d  by J .  R o b e r t  H u n t e r ,  t h e  
P r e s i d e n t  o f  N a t i o n a l  I n s u r a n c e  Consumers  O r g a n i z a t i o n ,  on 
F r i d a y ,  December  6,  1985,  a t  t h e  C a p t a i n  Cook H o t e l  a t  o u r
m e e t i n g .

T h i s  omnibus  p r o p o s a l  c o u l d  be  a d a p t e d  t o  s t a t e  l a w .  
We h ave  e n l i s t e d  t h e  s u p p o r t  o f  Avrum G r o s s ,  f o r m e r  A t t o r n e y  
G e n e r a l ,  t o  a i d  us  i n  any e f f o r t s  d i r e c t e d  t o w a r d  l e g i s l a t i v e  
d r a f t i n g .  We b e l i e v e  t h a t  t h i s  o mni bu s  r e i n s u r a n c e  p r o p o s a l  
c o u l d  c o n s t i t u t e  a s a f e t y  n e t  f o r  r e i n s u r a n c e  and f o r  i n s u r a n c e  
i t s e l f  f o r  such  n e e d y  b u s i n e s s e s  a s  d a y c a r e  c e n t e r s  and  t h e  
s m a l l e r  c i t i e s  whi ch  a r e  h a v i n g  t r o u b l e  w i t h  i n s u r a n c e ,  a s  w e l l  
a s  o t h e r  a g g r i e v e d  i n s u r e d s .  We b e l i e v e  s u c h  a p r o p o s a l ,  t o  
t h e  e x t e n t  o f  s t a t e  i n v o l v e m e n t ,  c o u l d  make t h e  s t a t e  p r o f i t  i f  
i t  were  p r o p e r l y  p r i c e d .  F o r  h e l p  i n  t h i s  e f f o r t ,  we would 
n e e d  t o  e n l i s t  t h e  a i d  o f  an a c t u a r y ,  s u c h  a s  Mr.  H u n t e r .  We 
b e l i e v e  t h e  S t a t e  D e p a r t m e n t  o f  I n s u r a n c e  s h o u l d  be  armed w i t h  
s u c h  an i n d i v i d u a l ,  anyway,  and some o f  o u r  p r o p o s a l s  would  be  
g r e a t e r  d e g r e e  o f  f a c t u a l  r e p o r t i n g  by t t  i n s u r a n c e  c o m p a n i e s  
and a r a t e - m a k i n g  p r o c e d u r e  t h a t  c o u l d  be hoi e s t l y  e v a l u a t e d  
b a s e d  upon t h e  d a t a  s u b m i t t e d  by t hem,  s u c h  a s  u e t a i l s  o f  t h e i r  
i n v e s t m e n t  i ncome,  combined  premium and i n v e s t m e n t  i n c om e ,  
t o g e t h e r  w i t h  t h e i r  p r o p o s e d  r a t e  i n c r e a s e s  when t h e y  p r o p o s e  
them.

We would be  w i l l i n g  t o  h e l p  i n  t h e  d r a f t i n g  o f  s u c h  
l e g i s l a t i o n .  We f a v o r  more  r e p o r t i n g  by t h e  i n s u r a n c e  
c o m p a n i e s .  In  f a c t ,  we b e l i e v e  t h a t  t h e  p r o b l e m  h e r e  i s  
i n s u r a n c e  r e f o r m ,  n o t  t o r t  r e f o r m .  We b e l i e v e  t h a t  o u r  s t a t e  
n e e d s  a p r o p e r t y  c a s u a l t y  a c t u a r y  c a p a b l e  o f  r a t e  a n a l y s i s  f o r  
d e c i s i o n s  i n  r a t e - m a k i n g  c a s e s  and  c a p a b l e  o f  a u d i t i n g  and
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m o n i t o r i n g  t h e  d e g r e e  and c o m p r e h e n s i v e n e s s  o f  r e p o r t i n g  by t h e  
i n s u r a n c e  i n d u s t r y .  We would l i k e  t o  pr  po se  s u c h  m e a s u r e s  a t  
t h e  f o r t h - c o m i n g  L e g i s l a t u r e  b u t  s t a n d  r e a d y  and w i l l i n g  t o  
h e l p  i n  s u p p o r t i n g  any a f f i r m a t i v e  e f f o r t  d i r e c t e d  t o w ar d  a 
t r u e  s o l u t i o n  t o  t h e  i n s u r a n c e  c r i s i s .

F o r  t h e  r e a s o n s  s t a t e d  a t  o u r  m e e t i n g  t h e  o t h e r  d a y ,  we 
do n o t  b e l i e v e  t h a t  t a k i n g  away t h e  r i g h t s  o f  i n n o c e n t  v i c t i m s  
i s  s u c h  a s o l u t i o n .  The i n s u r a n c e  i n d u s t r y  h a s  n o t  p r o m i s e d  
r e d u c t i o n s  on a q u i d  p r o  quo  b a s i s ,  b a s e d  upon c e r t a i n  s p e c i f i c  
c h a n g e s  i n  t h e  t o r t  l a w .  We b e l i e v e  t h e y  n e v e r  w i l l  do s o ,  and 
t n a t  t h e  t h r e a t  o f  t h e  i n s u r a n c e  i n d u s t r y  p u l l i n g  o u t  o f  t h e  
s t a t e  i s  a h o l l o w  one t h a t  t h e y  a r e  m ak in g  i n  a l l  s t a t e s .  As 
p o i n t e d  o u t  by Mr.  H u n t e r  t h i s  i s  a n a t i o n a l  p r o b l e m ,  t h a t  t h e  
i n s u r a n c e  i n d u s t r y  n e v e r  had i t  s o  good a s  t h e y  h a ve  i t  i n  
A l a s k a .  They h a ve  made d o u b l e  t h e  p r o f i t s  h e r e  t h a t  t h e y  h a ve  
made a ny wh er e  e l s e  and i n s u r a n c e  c o m p a n i e s  a r e  coming i n t o  o u r  
s t a t e  r a t h e r  t h a n  p u l l i n g  o u t .  As you know,  we s u b m i t t e d  d a t a  
t o  t h a t  e f f e c t  a t  t h e  t i m e  o f  o u r  c o n f e r e n c e .

Thank you v e r y  much f o r  y o u r  i n t e r e s t  i n  t h i s  m a t t e r .

S i n c e r e l y  y o u r s ,

BERNARD P.  KELLY & ASSOCIATES

BERNARD P.  KELLY

BPK: amm

1840A
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S e c t i o n  - C l l  — ( a )  W i t h i n  3 0  d a y s  a - f t e r  t h e  r e c e i p t  o f  a n  
a p p l i c a t i o n  b y  a n y  m c n u f c c t u r e r . s e r v i c e  p r o v i d e r  o r  a n y  
g r o u p  o r  a s s o c i a t i o n  r e p r e s e n t s  s u c h  m a n u f a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s ,  t h e  C o m m i s s i o n  s h a l l  c o n d u c t  a  h e a r i n g  o n  
t h e  r e a s o n a b l e  a v a i l a b i l i t y  a n d  a - f r o r d a o i  1 i t y  o-f a d e q u a t e  
c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  o t h e r  l i n e s  o-f 
i n s u r a n c e  - f o r  t h a t  t a n u - f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  t h e  
m e m b e r s  o-f a n y  g r o u p  o r  a s s o c i a t i o n  o-f m a n u - f a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s .

( b )  T h e  C o m m i s s i o n  ma y  i n  i t s  d i s c r e t i o n  h o l d  
h e a r i n g s  t o  i n v e s t i g a t e  t h e  r e a s o n a b l e  a v a i l a b i l i t y  o r
a - f f a r d a b i  1 i t y  o-f c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  
e t h e r  s u c h  l i n e s  o-f i n s u r a n c e  a s  - f rom t i m e  t o  t i m e  b e c o m e  
u n a v a i l a b l e  o r  u n a f - f o r d a b l o  t h e r e b y  t h r e a t e n i n g  t h e  h e a l t h ,  
w o l f a r - e  o r  c o m m e r c e  o-f t h a  U n i t e d  S t a t e s  a n d  t h e  v a r i o u s  
s t a t e s  b y  m a k i n g  s o m e  m a n u - f a c t u r e d  g o o d  o r  p r o v i d e d  s e r v i c e  
u n a v a i l a b l e  o r  a v a i l a b l e  o n l y  a t  a n  u n r e a s o n a b l e  c o s t .

( c )  W i t h i n  3 0  d a y s  a - f t e r  t h e  h e a r i n g  r e q u i r e d  
u n d e r  s u b s e c t i o n  ( a )  o r  c o n d u c t e d  u n d e r  s u b s e c t i o n  ( b )  t h e  
C o m m i s s i o n  s h a l l  d e t e r m i n e  i n  w r i t i n g ,  b a s e d  u p o n  t h e  r e c o r d  
o-f t h e  h e a r i n g  c o n d u c t e d  p u r s u a n t  t o  s u b s e c t i o n  ( a )  o r  (b )  , 
w h e t h e r  t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  ( a )  o r  ( b )  i s  , 
a n d  w i l l  b e ,  r e a s o n a b l y  a v a i l a b l e  o r  a f f o r d a b l e  t o  a f f e c t e d  
m a n u f a c t u r e r s , s e r v i c e  p r o v i d e r s  o r  t h e  m e m b e r s  o f  a n y  g r o u p  
o r  a s s o c i a t i o n  r e p r e s e n t i n g  m a n u f a c t u r e r s  o r  s e r v i c e  
p r o v i d e r s  t o  c o v e r  a n t i c i p a t e d  c l a i m s .  S u c h  d e t e r m i n a t i o n ,  
a n d  t h e  b a s i s  t h e r e f o r e ,  s h a l l  b e  p u b l i s h e d  i n  t h e  F e d e r a l  
R e g i  s t e r .

( d ) ( 1 )  I f  t h e  C o m m i s s i o n  d e t e r m i n e s  a t  a n y  t i m e
t h a t :

(A) t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  ( a )  
o r  ( b )  i s  n o t  a v a i l a b l e  o r  r e a s o n a b l y  a f f o r d a b l e  f r o m  t h e  
p r i v a t e  s e c t o r  t o  a p p l i c a n t s  u n d e r  s u b s e c t i o n  ( a )  o r  t h e  
a f f e c t e d  p a r t i e s  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  (b> t o  
c o v e r  a n t i c i p a t e d  c l a i m s ;

(B) i n  o r d e r  f o r  a n  a p p l i c a n t  u n d e r  s u b s e c t i o n
( a )  o r  a f f e c t e d  p a r t y  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  (b )  t o  

h a v e  r e g u l a r  o p e r a t i o n s  i n  t h e  U n i t e d  ' S t a t e s ,  a s s i s t a n c e  
u n d e r  a n y  o f  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  s e c t i o n s  C21 o r
C31 i s  n e c e s s a r y ;  a n d

(C> t h e  a v a i l a b i l i t y  o f  s u c h  g o o d s  o r  s e r v i c e s  
f r o m  t h a t  a p p l i c a n t  u n d e r  s u b s e c t i o n  ( a )  o r  a f f o c t e d  p a r t y  

u n d e r  s u b s e c t i o n  ( b )  i s  e s s e n t i a l  t o  p r o m o t e  t h e  p u b l i c  
h e a l t h ,  w e l f a r e  o r  t h e  g e n e r a l  c o m m e r c e  o f  t h e  Uni  t-ed S t a t e s ,  
t h e  C o m m i s s i o n  i s  a u t h o r i z e d ’ t o  i m p l e m e n t  t h e  i n s u r a n c e  p o o l  

' • d e s c r i b e d  i n  s e c t i o n —C21— a n d  t h e  r e i n s u r a n c e  c o v e r a a e  
d e s c r i b e d  i n  s e c t i o n —C31— w i t h  r e s p e c t  t o  s u c h  q o o d s  o r  
s e r v i c e s .  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  d e t e r m i n e s  t h a t  o n e  
o r  b o t h  o f  t h e  p r o g r a m s  p r o v i d e d  f o r  i n  s e c t i o n  —C 2 1 -  o r  — 
C 3 1 -  r e a s o n a b l y  a s s u r e s  t h e  a v a i l a b i l i t y  o r  a f f o r d a b i 1 i t y  o f  
s u c h  g o o d s  o r  s e r v i c e s  i n  t h e  U n i t e d  . S t a t e s ,  t h e  C o m m i s s i o n  
may i m p l e m e n t  t h e  o p e r a t i o n  o f  t h e  p r o g r a m s  d e s c r i b e d  
t h e r e i n .



: ,

( 2 )  t o ' . f u r t h e r  t h e  p u r p o s e s  o-f t h i s  a c t  a n d  i n  
r e c o g n i t i o n  o-f t h o  c r i t i c a l  s i t u a t i o n  - f a c i n g  b o t h  d a y  c a r e  
c c n t B r s  i n  i n s u r i n g  - f o r  t h e  s p e c i - f i c  p e r i l  o-f c h i l d  a b u s e  a n d  
n u r s e —m i d w i v o c  i n  a b t a i n i n q  m o d i c a l  m a l p r a c t i c e  i n s u r a n c e ,  
t h o  G o n g r e c c  m a k e s  t h e  n e c e s s a r y  d e t e r m i n a t i o n  f o r  t h e  
C o m m i E c i o n  t o  i m p l e m e n t . - ^ s e c t i o n  C 2 3 , C 3 3  o r  b o t h  a n d  a n y  o t h e r  
p e r t i n e n t  s e c t i o n  u n d e r  t h i s  t i t l e  f o r  t h e s e  a f f e c t e d  
p a r t i e s .  A f f e c t e d  p a r t y  e l i g i b i l i t y  u n d e r  s e c t i o n  C l l ( d ) ( 2 )  
s h a l l  n o t  b e  s u b j e c t  t o  r e v i e w  b y  t h e  C o m m i s s i o n  u n t i l  9 0  
d a y s  a f t e r  t h e  e n a c t m e n t  o f  t h i s  t i t l e .

( 3 )  To  t h e  e x t e n t  f e a s i b l e ,  t h e  p r o g r a m s  
p r o v i d e d  f o r  u n d e r  t h i s  t i t l e  s h a l l  b e  i m p l e m e n t e d  i n  a 
m a n n e r  t o  i n s u r e  t h a t :

(A) s u c h  p r o g r a m s  w i l l  n o t  a c t  a s  a  
d i s i n c e n t i v e  t o  i m p r o v e m e n t s  i n  p r o d u c t  s a f e t y  o r  s a f e  
s e r v i c e  d e l i v e r y ,  a n d  s h a l l  o p e r a t e  t o  p r o m o t e  p r o d u c t  s a f e t y  
a n d  s a f e  s e r v i c e  d e l i v e r y  t h r o u g h  t h e  e s t a b l i s h m e n t  o f  m o d e l s  
f o r  r i s k  m a n a g e m e n t  a s  ma y  b e  a g r e e d  u p o n  b y  t h e  C o m m i s s i o n ,  
t h e  i n s u r e r s  a n d  t h e  i n s u r e d s  a s  a  p r e r e q u i s i t e  f a r  
e l i g i b i l i t y  f a r  a n y  o f  t h e  p r o g r a m s  u n d e r  t h i s  t i t l e .

<B) e a c h  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  w h i c h  
b e n e f i t s  f r o m  s u c h  p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  g o o d s  o r  
s e r v i c e s  s h a l l  r e m a i n  a v a i l a b l e  t o  t h e  p u b l i c  d u r i n g  t h e  
p e r i o d  i n  w h i c h  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  
o r  t h e  i n s u r e r  o f  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  p r o g r a m s .

<C) e a c h  i n s u r e r  w h i c h  b e n e f i t s  f r o m  s u c h  
p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  i n s u r a n c e  a s  i s  w r i t t e n  d u r i n g  
t h e  p e r i o d  i n  w h i c h  s u c h  i n s u r e r  o r  i t s  i n s u r e d  p r o d u c t  
m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  
p r o g r a m s  s h a l l  h a v e  p r e m i u m ' 1 w h i c h  a r e  b a s e d  u p o n  a n  
e x p e r i e n c e  r a t e .

S e c t i o n —C23—( a )  A f t e r  m a k i n g  f i n d i n g s  u n d e r  s e c t i o n  C1 3 ,  t h e  
C o m m i s s i o n  s h a l l  e n c o u r a g e  a n d  o t h e r w i s e  a s s i s t  a n y  i n s u r a n c e  
c o m p a n i e s  w h i c h -  m e e t  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  ( c )  a n d  
a n y  o t h e r s  s e t  o u t  i n  t h i s  t i t l e  t o  f o r m ,  o r  o t h e r w i s e  j o i n  
t o g e t h e r  i n  i n s u r a n c e  p o o l s  f o r  t h e  p u r p o s e  o f  a s s u m i n g ,  o n  
s u c h  t e r m s  a n d  c o n d i t i o n s  a s  ma y  b e  a g r e e d  u p o n ,  s u c h  
f i n a n c i a l  r e s p o n s i b i l i t y  a s  w i l l  e n a b l e  s u c h  c o m p a n i e s  a n d  
o t h e r  i n s u r e r s ,  w i t h  f e d e r a l  f i n a n c i a l  a n d  o t h e r  a s s i s t a n c e  
u n d e r  t h i s  t i t l e ,  t o  a s s u m e  a  r e a s o n a b l e  p o r t i o n  o f  
r e s p o n s i b i l i t y  f o r  t h e  a d j u s t m e n t  a n d  p a y m e n t  o f  c l a i m s  
a r i s i n g  f r o m  p r o d u c t  o r  s e r v i c e  i n d u c e d  i n j u r i e s ,  
d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s .

<b> F u n d s  “im s u c h  i n s u r a n c e  p o o l s  s h a l l  b e  
a v a i l a b l e  o n l y  t o  p a y  . i a i m s  ' r e s u l t i n g  f r o m  p r o d u c t  o r  

' s e r v i c e  r e l a t e d  a c t i o n * ' ,  i n  e x c e s s  o f  s u c h  a m o u n t s  a s  a r e  
e s t a b l i s h e d  e a c h  y e a r  b y  t h e  C o m m i s s i o n .  T h e  C o m m i s s i o n  may 
e s t a b l i s h  d i f f e r i n g  a m o u n t s  f o r  e a c h  m a n f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  o r  i n s u r e r  a n d  e a c h  g o o d  o r  s e r v i c e  b a s e d  u p o n  t h e  
n e e d s  o f  t h e  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  i n s u r e r  a n d  
o t h e r  r e l e v a n t  f a c t o r s .

( c )  a n y  i n s u r e r  l i c e n s e d  t o  o p e r a t e  a s  s u c h  b y  
a n y  s t a t s ,  t e r r i t o r y  o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  s h a l l



b a  e l i g i b l e  f a r  p a r t i ' c i p a t i a n  i n  s u c h  i n s u r a n c e  p e a l s .
( d )  S u c h  i n s u r a n c e  p o o l s  may  b e  -Funded b y  

p r e m i u m s  p c i d  b y  m c n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r s  t o  
i n s u r e r s  a p p r o v e d  b y  t h o  C o m m i s s i o n .  I f  t h e  C o m m i s s i o n  f i n d s ,  
a - f t e r *  n o t i c e  a n d  p u o l i c  h a i r i n g ,  m a t  t h e  p r e m i u m s  c h a r g e d  b y  
s u c h  i n c u r a n c o  p o o l s  [mefce.- t h e  ' i n s u r a n c e  f r o m  s u c h  i n s u r a n c e  
p o o l  u n a v a i l a b l e  f o r ' m a n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r s ,  t h e  
C o m m i s c i o n  m a y  a m e n d  t h e  t e r m s  a n d  c o n d i t i o n s  o f  r e i n s u r a n c e  
u n d e r  t h i s  t i t l e  t o  l o w e r  p r e m i u m s  t o  b o  p a i d  b y  s u c h  
m a n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r s .

S e c t i o n  C 3 3 ( a )  I n  o r d e r  t o  f u r t h e r  t h e  p u r p o s e s  o f  t h i s  
t i t l e ,  t h e  C o m m i s c i o n  ma y  t a k e  s u c h  a c t i o n  a s  may b e  
n e c e s s a r y  t o  m e k o  a v a i l  a b l e , t o  t h e  i n s u r a n c e  p o o l s  f a r m e d  o r  
o t h e r w i s e ?  c r e a t e d  u n d e r  s e c t i o n  C 2 3 , r e i n s u r a n c e  c o v e r a g e  
u n d e r  t h i s  s e c t i o n  t o .  a n y  i n s u r e r  o r  p o o l  f o r  l o s s e s  a s s u m e d  
b y  s u c h  i n s u r e r s  o r  p o o l s  i n  a c c o r d a n c e  w i t h  t h e  a g r e e m e n t s  
e n t e r e d  i n t o  u n d e r  s u b s e c t i o n  ( b ) .

( b )  ( 1 )  F o l l o w i n g  t h e  d a t e  o f  e n a c t m e n t  . o f  t h i s  
t i t l e ,  t h e  C o m m i s s i o n  i s  a u t h o r i z e d  t o  e n t e r  i n t o  a n y  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  a n y  o t h e r  a r r a n g e m e n t  w i t h  
a n y  i n s u r e r  o r  p o o l  f o r  r e i n s u r a n c e  c o v e r a g e ,  i n  
c o n s i d e r a t i o n  o f  p a y m e n t  o f  s u c h  p r e m i u m s ,  f e e s  o r  o t h e r  
c h a r g e s  b y  i n s u r e r s  o r  p o o l s  w h i c h  t h e  C o m m i s s i o n  d e e m s  t o  b e  
a d e q u a t e  a s  r e q u i r e d  u n d e r  S e c t i o n —C51— o f  t h i s  t i t l e  t o  
o b t a i n  a g g r e g a t e  r e i n s u r a n c e  p r e m i u m s  a n d  c h a r g e s  f o r  d e p o s i t  
i n  t h o  O m n i b u s  R e i n s u r a n c e  F u n d  e s t a b l i s h e d  u n d e r  S e c t i o n - C 5 1 -  

i n  e x c e s s  o f  t h e  e s t i m a t e d  a m o u n t  o f  i n s u r e d  p r o d u c t  o r  
s e r v i c e  i n d u c e d  l o s s e s  i n  1 9 8 5 ,  a n d  t h e r e a f t e r  t h e  C o m m i s s i o n  
may  i n c r e a s e  o r  d e c r e a s e ?  s u c h  p r e m i u m s  o r  c h a r g e s  i f  i t  i s  
f o u n d  t h a t  s u c h  a c t i o n  i s  n e c c e s s a r y  o r  a p p r o p r i a t e  t o  c a r r y  
o u t  t h e  p u r p o s e s  o f  t h i s  t i t l e .

(A) R e i n s u r a n c e  o f f e r e d  u n d e r  t h i s  t i t l e  s h a l l  
r e i m b u r s e  a n  i n s u r e r  o r  p o o l  f o r  i t s  t o t a l  p r o v e d  a n d  
a p p r o v e d  c l a i m s -  f o r  c o v e r e d  l o s s e s  r e s u l t i n g  f r o m  p r o d u c t  o r  
s e r v i c e  i n d u c e d  i n j u r i e s ,  d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s  
d u r i n g  t h o  t e r m  o f  t h e  r e i n s u r a n c e
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  o v e r  a n d  
a b o v e  t h e  a m o u n t  o f  t h e  i n s u r e r ' s  o r  p o o l ' s  r e t e n t i o n  o f  s u c h  
l o s s e s  a s  p r o v i d e d  i n  s u c h  r e i n s u r a n c e  c o n t r a c t ,  a g r e e m e n t ,  
t r e a t y ,  o r  o t h e r  a r r a n g e m e n t  e n t e r e d  i n t o  u n d e r  t h i s  s e c t i o n .

(B) S u c h  r e i n s u r a n c e  c o n t r a c t s ,  a g r e e m e n t s ,  
t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  may b e  m a d e  w i t h o u t  r e g a r d  t o  
s e c t i o n  3 6 7 9 ( a )  o f  t h e  R e v i s e d  S t a t u t e s  o f  t h e  U n i t e d  S t a t e s  
( 3 1  USC 6 6 5 ( a ) ) ,  a n d  s h a l l  i n c l u d e  a n y  t e r m s  a n d  c o n d i t i o n s  
w h i c h  t h e  C o m m i s s i o n  d e e m s  n e c e s s a r y  t o  c a r r y  o u t  t h e  
' p u r p o s e s  o f  t h i s  t i t l e .  T h e  t e r m s  a n d  c o n d i t i o n s  o f  s u c h  
c o n t r a c t s ,  a g r e e m e n t s ,  t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  w i t h  
i n s u r e r s  o r  p o o l s ,  t h r o u g h o u t  t h e  c o u n t r y ,  i n  a n y  o n e  y e a r  
s h a l l  b e  u n i f o r m :  P r o v i d e d ,  t h a t  w h e r e  n e c e s s a r y  t o  f u r t h e r  
t h e  p u r p o s e s  o f  t h i s  t i t l e ,  p r o  r a t a  a n d  o t h e r  s u c h  f o r m s  o f  
r e i n s u r a n c e  ma y  b e  i n c l u d e '  -• s u c h  t e r m s  a n d  c o n d i t i o n s .

<C> S u c h  r e i  ' . c e  s h a l l  b e  p r o v i d e d  u p o n
s u c h  t e r m ' s  a n d  c o n d i t i o n s  .i s u b j e c t  t o  s u c h  d e d u c t i b l e s



a n d  o t h e r  r e s t r i c t i o n s  e n d  l i m i t a t i o n s ,  a s  t h e  C o m m i s s i o n  
d e e m s  a p p r o p r i a t e ,  b u t  n o . r e i n s u r a n c e  s h a l l  b e  a v a i l a b l e  t o  a 

p r o d u c t  m a n u f a c t u r e r ,  s e r v i c e  p r o v i d e r ,  i n s u r e r  o r  p o o l  a-f 
i n s u r a n c e  w h i c h  tho - .  C o m m i s s i  o n  d e t e r m i n e s  t o  b e  u n i n s u r a b l e  
o r  t o  a n y  p r o d u c t  m a n u f a c t u r c r ,  s e r v i c e  p r o v i d e r ,  i n s u r e r  o r  
p o o l  o f  i n c u r a n c Q ' . w i t h *  ' r n o c p c c t '  t o / ,  w h i c h  r e a s o n a b l e  p r o t e c t i v e  
m o a s u r e c  t o  p r e v e n t  l o s c i ^ ' c o n c i c t e n t  w i t h  s t a n d a r d s  
e s t a b l i s h e d  b y  t h o  C o m m i s s i o n  u n d e r  s e c t i o n  C13 (d )  <3) ( A ) , 
h a v o  n o t  b o e n  a d o p t e d .

(D) Any c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  
a r r a n g e m e n t  f o r  r e i n s u r a n c e  u n d e r  t h i s  s e c t i o n  s h a l l  b e  f o r  a  
c a l e n d a r  y e a r .

S e c t i o n  4 ( a )  T h o  C o m m i s s i o n  s h a l l  t a k e  s u c h  a c t i o n  a s  i s  
n e c e s s a r y  o r  -  j r o p r i a t e  t o  m a k e  r e i n s u r a n c e  a v a i l a b l e  
d i r e c t l y  t o  . i s u r e r s  w h i c h  p a r t i c i p a t e  i n  p o o l s  c r e a t e d  u n d e r  
t h i s  t i t l e  f o r  t h a t  p o r t i o n  o f  t h o i r  b u s i n e s s  w h i c h  i s  
r e l a t e d  t o  a n y  d i s t r e s s e d  l i n o  a s  d e t e r m i n e d  u n d e r  s e c t i o n  
C 1 3 ( d )  w h i c h  i s  w r i t t e n  e n d  n o t  w i t h i n  a  p o o l  c r e a t e d  
p u r s u a n t  t o  s e c t i o n  C23 o f  t h i s  t i t l e .

( b )  S u c h  r c i n c u r e n c o  ma y  b e  m a d e  p u r s u a n t  t o  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  a n d  
p u r s u a n t  t o  s u c h  r e g u l a t i o n s  a s  ma y  b e  r e a s o n a b l y  p r e s c r i b e d  
b y  t h o  C o m m i s s i o n .

S e c t i o n  5 ( a )  To  c a r r y  o u t  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  t h i s  
t i t l e ,  t h e  C o m m i s s i o n  may  e s t a b l i s h  i n  t h e  T r e a s u r y  o f  t h e  
U n i t e d  S t a t e s  a n  O m n i b u s  R e i n s u r a n c e  F u n d  w h i c h  s h a l l  b e  
a v a i l a b l e  w i t h o u t  f i s c a l  y e a r  l i m i t a t i o n s —

( 1 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  t h e  
r e i n s u r a n c e  c o v e r a g e  p r o v i d e d  u n d e r  s e c t i o n  C31 ;  a n d

( 2 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  s e c t i o n  C41;
a n d

( 3 )  t o  p a y  s u c h  a d m i n i s t r a t i v e  e x p e n s e s  a s  may b e
n e c e s s a r y  o r  a p p r o p r i a t e ?  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s
t i t l e ;  a n d

( 4 )  t o  r e p a y  t o  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  s u c h  
s u m s ,  i n c l u d i n g  i n t e r e s t  t h e r e o n ,  a s  ma y  b e  b o r r o w e d  f r o m  h i m  
f o r  p u r p o s e s  o f  s u c h  p r o g r a m s  u n d e r  s e c t i o n  C 5 1 ( b ) .

( b )  T h e  r e i n s u r a n c e  f u n d  u n d e r  t h i s  s e c t i o n  may  b e  
f i n a n c e d  b y s  ; *

( 1 )  c u c h  a m o u n t s  a s  may f r o m  t i m e  t o  t i m e  b e  
<=* I v c . i c e d  t o  t h e  f u n d  f r o m  t h e  g e n e r a l  f u n d  o f  t h e  T r e a s u r y  i n  
c r . ^ r  t o  m a i n t a i n  t h e  f u n d  i n  a n  o p e r a t i v e  c o n d i t i o n  a d e q u a t e  
t o  -Jit.. i t s  l i a b i l i t i e s ;  a n d  :
L ( 2 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h
ma y  b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C33;  a n d

( 3 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h  
may  b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C 4 j ;  a n d

( 4 )  s u c h  a m o u n t s  a s  may b e  r a i s e d  b y  t h e  
e s t a b l i s h m e n t  o f  a n  u n i f o r m  s u r c h a r g e  u p o n  p r e m i u m s  p a i d  t o



*• : .

p r o p e r t y  a n d  c a s u a l t y  i n s u r e r s .
(A) t h e  T r e a s u r y  s h a l l ,  ' n o  l a t e r  t h a n  1 2 0  d a y s  

a f t e r  t h o  e n a c t m e n t ' o f  t h i s ,  " t i t l e ,  c o l l e c t  a  . 0 0 2 5  ( . 2 5  
p e r c e n t )  s u r c h a r g e  u p o n  a l l ' p r ^ m i u r w  p a i d  t o  p r o p e r t y  a n d  
c a c u e l t y  i n c u r c r c  w h i c h * . r e v e n u e s -  s h a l l  g o  t o  m a i n t a i n  t h a  
r c i n c u r c n c c -  f u n d  ' t r e a t c d ^ X i n d e r - ' t h i s ' " s c c t i o n • i n  a n  o p e r a t i v e  
c o n d i t i o n  a d e q u a t e  t o - m o c f i t c - ’l i a b i  I i t i e s .

( 5 )  i n t e r e s t  w h i c h  may  b e  e a r n e d  o n  i n v e s t m e n t s  o f  
t h e  f u n d ;  a n d

( 6 )  r e c e i p t s  f r a m  a n y  o t h e r  s o u r c e  w h i c h  m a y ,  f r o m  
t i m e  t o  t i m e ,  b e  c r e d i t e d  t o  t h e  f u n d * .

S e c t i o n  C 6 3 ( a )  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  m a k e s  t h e  
d e t e r m i n a t i o n s  d e s c r i b e d  i n  s e c t i o n  C 1 3 ( d ) ,  t h e  C o m m i s s i o n  
m a y ,  i n  c a r r y i n g  o u t  i t s  r e s p o n s i b i l i t i e s  u n d e r  t h i s  t i t l e ,  
u t i l i z e —  '

( 1 )  i n s u r a n c e  c o m p a n i e s  a n d  o t h e r  i n s u r e r s ,  
i n s u r a n c e  a g e n t s  a n d  b r o k e r s  , a n d  i n s u r a n c e  a d j u s t m e n t  
o r g a n i z a t i o n s ,  a s  f i s c a l  o f f i c e r s  o f  t h e  U n i t e d  S t a t e s ,

( 2 )  o f f i c e r s  a n d  e m p l o y e e s  o f  t h e  F e d e r a l  T r a d  j 
C o m m i s s i o n ,  a n d  s u c h  o t h e r  o f f i c e r s  a n d  e m p l o y e e s  o f  a n y  
e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  
U n i t e d  S t a t e s  C o d e )  a s  t h o  C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  
s u c h  a g e n c y  ma y  f r a m  t i m e  t o  t i m e  a g r e e  u p o n ,  o n  a 
r e i m b u r s e m e n t  o r  o t h e r  b a s i s ,  o r

<3> b o t h  o f  t h o  a l t e r n a t i v e s  s p e c i f i e d  i n  
p a r a g r a p h s  ( 1 )  a n d  ( 2 ) ,  o r  a n y  c o m b i n a t i o n  t h e r e o f .

S e c t i o n  C 7 1 ( a )  T h o  C o m m i s s i o n  may  i n  t h e  i n t e r e s t  o f  
f u r t h e r i n g  t h e  p u r p o s e s  o f  t h i s  t i t l e  d e l e g a t e  a u t h o r i t y  t o  
a d m i n i s t e r  a n y  p o r t i o n  o f  t h i s  t i t l e  t o  o t h e r  a p p r o p r i a t e  
o f f i c .  ~s a n d  e m l c v e e s  o f  a n y  e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  
s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  U n i t e d  S t a t e s  C o d e )  a s  t h e  
C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  s u c h  a g e n c y  may  f r o m  t i m e  t o  
t i n e  a g r e e :  P r o v i d e d  t h a t  a n y  a c t i o n  t a k e n  b y  a n y  s u c h  a g e n c y  
o f f i c e r  o r - e m p l o y e e  s h a l l  n o t  b e  i n c o n s i s t e n t  w i t h  a n y  
p o r t i o n  o f  t h i s  t i t l e .

( b ) ( 1 )  T h e  C o m m i s s i o n  t h r o u g h  i t s  B u r e a u  o f  
C o m p e t i t i o n  s h a l l  p e r i o d i c a l l y  r e v i e w  e a c h  p l a n  u n d e r  t h i s  
t i t l e  a n d  t h e  m e t h o d s  a n d  p r a c t i c e s  b y  w h i c h  s u c h  p l a n  i s  
a c t u a l l y  b e i n g  c a r r i e d  o u t  i n  o r d e r  t o —

(A) A s s u r e  . t h a t  s u c h  p l a n  i s  e f f e c t i v e l y  
m a k i n g  c o m m e r c i a l  g e n e r a l  l i a b i l i t y  a n d  o t h e r  e s s e n t i a l  l i n e s  
o f  l i a b i l i t y  i n s u r a n c e  r e a d i l y  a v a i l a b l e  t o  s u c h  p r o d u c t  
m a n u f a c t u r e r s  a n d  s e r v i c e  p r o v i d e r s  a s  i s  i n t e n d e d  a n d  i s  
o t h e r w i s e  c a r r y i n g  o u t  t h e  p u r p o s e s  o f  t h i s  t i t l e ,  a n d  i n  

* b r d e r  t o  i d e n t i f y  a n y  a s p e c t s  o f  t h e  o p e r a t i o n  o r  
a d m i n i s t r a t i o n  o f  s u c h  p l a n  w h i c h  may r e q u i r e  r e v i s i o n ,  
m o d i f i c a t i o n  , o r  o t h e r  a c t i o n  t o  c a r r y  o u t  s u c h  p u r p o s e s .

(B)  R e p o r t  t o  t h e  C o n g r e s s  a t  l e a s t  o n c e  
a  y e a r  t h e  - f i n d i n g s  o f  a n y  s u c h  i n v e s t i g a t i o n  unde r -  
s u b s e c t i o n  b ( i )  < A ) , o r  f r o m  t i m e  t o  t i m e  a s  may b e  r e q u e s t e d  
*•*' - ;he  C o n g r e s s  t o  r e p o r t  o n  t h e  c u r r e n t  s t a t u s  o f  a l  1

- a m s  u n d e r  t h i s  t i t l e .



S e c t i o n  C B 3 ( a )  W i t h i n  9 0 - ' d a y s - a f t e r  t h o  e n a c t m e n t *  o-f t h i s  
t i t l o  a n d  b e - f o r e  i m p l e m e n t a t i o n  o - f - ' - tho  p r o g r a m s  c o n t a i n e d  . 
t h e r e i n  f o r  t h e  b e n e f i t ,  o f  . - any  a p p l i c a n t ,  a f f e c t e d  p a r t / , ,  
i n s u r e r  o r - p o a l  •c=/ r ) i n c u t ? ^ c e * i T ' ’t h o ^ C b m i f c i B c i o n  • s h a l l  p r e p a r e  
a n d  t r a n s m i t  n  r e p o r t ;  t o / t h e ; C o n g r e s s  - w h i c h  s h a l l  —

<1) i n d i c a t e  t h o  n a t u r e  a n d  e x t e n t  o f  
a n t i c i p a t e d  u s e  o f  t h e  i n s u r a n c e  i n d u s t r y  i n  t h e  d e l i v e r y  
u n d e r  t h i s  t i t l e  o f  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s ,  
s e r v i c e  p r o v i d e r s ,  i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e .

( 2 )  i d e n t i f y  a n t i c i p a t e d  c o s t s  o f  p r o v i s i o n  o f  
s u c h  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s , s e r v i c e  p r o v i d e r s ,  
i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e  u n d e r  t h i s  t i t l e .

( 3 )  i d e n t i f y  a n y  p o t e n t i a l  a p p l i c a n t  w h i c h  h a s  
m a d e  q u e r y  t o  t h o  C o m m i s s i o n  a b o u t  s u c h  p r o g r a m s  a s  h a v e  b e e n  
a u t h o r i z e d  u n d e r  t h i s  t i t l e  a n d ,  i n  t h e  c a s e  o f  a f f e c t e d  
p a r t i e s ,  t h o s e  w h i c h  p r e l i m i n a r i l y  m i g h t  b e n e f i t  f r o m  
p a r t i c i p a t i o n  u n d e r  t h o  p r o g r a m s  a u t h o r i z e d  u n d e r  t h i s  t i t l e .

S e c t i o n  C 9 1 < a )  T h e  C o m m i s s i o n ,  o r  a n y  a g e n c y  o f f i c e r  o r  
e m p l o y e e s  w h i c h  a d m i n i s t e r  p o r t i o n s  o f  t h i s  t i t l e  a s  
a u t h o r i z e d  u n d e r  s e c t i o n  C&3 a n d  C 7 3 ,  i n  a  s u i t  b r o u g h t  i n  
t h e  a p p r o p r i a t e  U n i t e d  S t a t e s  d i s t r i c t  c o u r t ,  s h a l l  b e  
e n t i t l e d  t o  r e c o v e r  f r o m  a n y  i n s u r e r  t h e  a m o u n t  o f  a n y  u n p a i d  
p r e m i u m s  l a w f u l l y  p a y a b l e  b y  s u c h  i n s u r e r  t o  t h e  C o m m i s s i o n  
o r  i t s  d e l e g a t e d  a g e n t .

<b> No a c t i o n ’ o r  p r o c e e d i n g  b r o u g h t  u n d e r  t h i s  
s e c t i o n  may  b e  b r o u g h t  f o r  a n y  a m o u n t  i n  e x c e s s  o f  t h a t  
l a w f u l l y  p a y a b l e  b y  a n y  i n s u r e r  t o  t h e  C o m m i s s i o n  o r  i t s  
d e l e g a t e d  a g e n t  a n d  a n y  s u c h  a c t i o n  s h a l l  b e  b r o u g h t  w i t h i n  
f i v e  y e a r s  o f  w h e n  t h e  r i g h t  t o  s u c h  p a y m e n t  a c c r u e d  , ^ ] b x c e p t  
w h e r e  a n y  f a l s e  o r  f r a u d u l e n t  c o n d u c t  w a r r a n t s ,  t h e  c l a i m  
s h a l l  n o t  b e  d e e m e d  t o  h a v e  a c c r u e d  u n t i l  i t s  d i s c o v e r y .

( c )  A n y  r e c o v e r y  h a d  p u r s u a n t  t o  a n y  a c t i o n  o r  
p r o c e e d i n g  u n d e r  t h i s  s e c t i o n  s h a l l  b e  d e p o s i t e d  t o  t h e  
c r e d i t  o f  t h e  r e i n s u r a n c e  f u n d  c r e a t e d  u n d e r  t h i s  t?. t i e .
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8 : 3 0 - 9 : 0 0  a . m ..................................  C o f f e e

9 : 0 0 - 1 0  :00 a . m ............................... An O v e r v i e w
J .  R o b e r t  H u n t e r
N a t i o n a l  I n s u r a n c e  C o n s u m e r s  O r g a n i z a t i o n  
A l e x a n d r i a ,  V i r g i n i a
F o r m e r l y  -  F e d e r a l  I n s u r a n c e  A d m i n i s t r a t o r

1 0 : 0 0 - 1 0 : 3 0 ...... a . m ......................... Q u e s t i o n  a n d  An s we r  P e r i o d

1 0 :  3 0 - 1 1 : 3 0 ...... a . m ......................... M e d i c a l  M a l p r a c t i c e ,  "An E x a m p l e  o f
T o r t  R e f o r m  t h a t  D i d n ' t  Work"

L.  Ames L u c e ,  A n c h o r a g e  A t t o r n e y

1 1 : 3 0 - 1 2 : 0 0  p . m ......................... P r o p o s e d  L e g i s l a t i v e  S o l u t i o n s :
A) J o i n t  an d  S e v e r a l  L i a b i l i t y

R o b e r t  L i b b e y ,  A n c h o r a g e  A t t o r n e y  
1 2 : 0 0 - 1 : 1 5  p . m ............................... L u n c h

___

1 : 1 5 - 2 : 0 0  p . m ..................................B) O t h e r  s o - c a l l e d  T o r t  R e fo r m
P r o p o s a l s  D i s c u s s e d  
J o e  Young ,  A n c h o r a g e  A t t o r n e y  
Doug B a i l y ,  A n c h o r a g e  A t t o r n e y

2 : 0 0 - 2 : 3 0 ...... p . m .............................. P r o t e c t i n g  t h e  Consumer  a n d  t h e
I n n o c e n t
J o h n  S u d d o c k ,  P r e s i d e n t  
A l a s k a  P u b l i c  I n t e r e s t  R e s e a r c h  G r o u p '

2 : 3 0 - 2 : 4 5 ...... p . m .............................. T o r t  R e f o r m  W o n ' t  Work
P a u l  C os sm an ,  A n c h o r a g e  A t t o r n e y

2 : 4 5 - 3 :  30 p . m .............................. Some A l t e r n a t i v e s  T h a t  W i l l  Work
M i l l a r d  I n g r a h a m ,  A n c h o r a g e  A t t o r n e y
j ' Robe r t  H u n t e r



Alaska State Legislature

Pouch V 
State Capitol 

Juneau, Alaska 99811

November 19, 1985

Official Business

Dear Colleague:

In O ctober, Anchorage le g is la to r s  received  a  b r ie f in g  a t  the  Golden 
Nugget Hotel about d i f f i c u l t i e s  facing  th e  insurance in d u stry  and 
in su reds in  Alaska and throughout th e  n a tio n . I t  was in d ica ted  in  th e  
n o tic e  you received  about th a t  b r ie f in g  th a t  ano ther session  would be 
scheduled on th i s  su b je c t.

Having heard from th e  in d u stry  and th e  advocates o f amendments to  Alaska 
t o r t  law a t  th e  October b r ie f in g , we w i l l  a lso  have an opportun ity  next 
month to  hear th e  p e rsp ec tiv es  and canments o f  those  w ith  d i f f e r e n t  
views. The C o a litio n  fo r  Consumers and V ictim s' R ights has scheduled a 
b r ie f in g  fo r  December 6, 1985, a t  th e  H otel Captain Cook, in  th e  
After-Deck room from 8:30 a.m. to  3:30 p.m.

The December 6 b r ie f in g  w i l l  co n cen tra te  on th e  problems faced by 
consumers and c la im an ts. Consumers' a tto rn e y s  w il l  p re sen t a consumers' 
p e rsp ec tiv e  and a  c r i t iq u e  o f  th e  t o r t  changes d iscussed  in  Ocotber.
The keynote speaker w il l  be Mr. J .  Robert Hunter, o f  th e  N ational 
Insurance Consumer A ssocia tion , who was form erly w ith  the  F ederal 
Insurance A dm inistration .

We hope your schedule w i l l  allow  you to  
to  Juneau w ith  both  b r ie f in g s  in  mind, 
s t a f f  would be welcome a t  t h i s  sess io n .

(P  —
Serfltor Joe Josephson

be p re sen t so  th a t  we can a l l  go 
In  your absence, members o f  your

Senator Vic F ischer

S in cere ly  yours,



LEGISLATIVE BRIEFING SESSION ON THE INSURANCE CRISIS

By the Coalition for Consumers and Victims' Rights

D ecem ber 6 ,  1985 **** M o d e r a t o r :  B e r n a r d  F.  K e l l y
A n c h o r a g e  A t t o r n e y

8 : 3 0 - 9 : 0 0  a . m ................................. C o f f e e

9 : 0 0 - 1 0 : 0 0  a . m ...............................An O v erv iew
J .  R o b e r t  H u n t e r
N a t i o n a l  I n s u r a n c e  Consumers  O r g a n i z a t i o n  
A l e x a n d r i a ,  V i r g i n i a
F o r m e r l y  -  F e d e r a l  I n s u r a n c e  A d m i n i s t r a t o r

1 0 : 0 0 - 1 0 : 3 0 ......a . m ......................... Q u e s t i o n  and  Answer  P e r i o d

10:  3 0 -1 1 :3 0  a . m .........................M e d i c a l  M a l p r a c t i c e ,  "An E xam ple o f
T o r t  Reform t h a t  D i d n ' t  Work"

L.  Ames L u c e ,  A n c h o r a g e  A t t o r n e y

1 1 : 3 0 - 1 2 : 0 0  p . m .........................P ro p o se d  L e g i s l a t i v e  S o l u t i o n s :
A) J o i n t  and  S e v e r a l  L i a b i l i t y

R o b e r t  L i b b e y ,  A n c h o r a g e  A t t o r n e y  
1 2 : 0 0 - 1 : 1 5  p . m ...............................Lunch

1 : 1 5 - 2 : 0 0  p . m ................................. B) O t h e r  s o - c a l l e d  T o r t  Reform
P r o p o s a l s  D i s c u s s e d
J o e  Young,  A n c h o r a g e  A t t o r n e y
Doug B a i l y ,  A n c h o r a g e  A t t o r n e y

2 : 0 0 - 2 : 3 0  p . m ..................................P r o t e c t i n g  t h e  C onsum er a nd  th e
I n n o c e n t
Jo h n  S u ddo ck ,  P r e s i d e n t
A l a s k a  P u b l i c  I n t e r e s t  R e s e a r c h  Group

2 : 3 0 - 2 : 4 5  p . m  T o r t  Reform W o n ' t  Work
P a u l  Cossman,  A n c h o r a g e  A t t o r n e y

2 : 4 5 - 3 : 3 0  p . m .....................................Some A l t e r n a t i v e s  T h a t  W i l l  Work
M i l l a r d  I n g r a h a m ,  A n c h o r a g e  A t to r n e y  
J .  R o b e r t  H u n t e r



rick M . Rodev g>tatc legislature 1024 \X’ 6th Avenue. Sm ic 'OS 
AnchuMce. A la -L i 44501 

l'V 7 ) 276-6741

Pwtmq Scssmn: 
Pouch V 

i'lnc.iu. Al.i-'c.i 4 0 s | ] 
(4071465-4717

Jknatc
November 15, 1985

B e rn a r d  P .  K e l l y
310 K S t r e e t ,  S u i t e  506
A n c h o ra g e ,  A l a s k a  99501-2040-7 —>
D ea r  B e r n a r d :  2 r < '

Many t h a n k s  f o r  y o u r  l e t t e r  and s u p p o r t i n g  d o c um en ts  r e l a t i n g  t o  " t o r t  
r e f o r m . "  I ’m p l e a s e d  t h a t  you  h a v e  t a k e n  an. i n t e r e s t  i n  p r e s e n t i n g  th e  
o t h e r  v i e w  and I  hope you  w i l l  be j o i n e d  b y  o t h e r s  i n  t h e  B a r .

W h i le  I  h a v e  s e v e r a l  e n g a g em en ts  on December 6 th ,  I ' l l  t r y  t o  come by  
y o u r  p r e s e n t a t i o n .  A member o f  my s t a f f  w i l l  be  p r e s e n t  "for t h e  d a v .

A g a in ,  I  a p p r e c i a t e  t h e  m a t e r i a l .

P a t r i c k  M. Rodey

PMR/acp



L A W  O F F I C E S
BERNARD P . KELLY & ASSOCIATES

PAUL COSSMAN

BERNARD P. KELLY

A PROFESSIONAL CORPORATION 

3 . K STREET , S U IT E  306 
ANCHORAGE. ALASKA 99501-2040

(9071 276-3IBB

November 7,  1985

P a t r i c k  Rodey
A l a s k a  S t a t e  L e g i s l a t u r e
Pouch V (MS 3100)
J u n e a u ,  A l a s k a  99811

Dear  P a t :

I am e n c l o s i n g  h e r e w i t h  a copy  o f  a l e t t e r  w r i t t e n  by
my a s s o c i a t e  P a u l  Cossman t o  t h e  G o v e r n o r ' s  Ta sk  F o r c e  on 
I n s u r a n c e ,  whi ch  i n c l u d e s  some f e a t u r e s  I t h i n k  a r e  good i n f o r ­
m a t i o n .  E x h i b i t  3 ,  f o r  e x a m p l e ,  i s  f rom V a l u e  L i n e ,  a s t o c k  
m a r k e t  s e r v i c e  and  i n d i c a t e s  t h a t  t h e  c a s u a l t y  and  p r o p e r t y  
i n s u r a n c e  b u s i n e s s  e x p e c t s  an u p t u r n .  V a l u e  L i n e  i s  i n d i c a t i n g  
t h a t  t h i s  i s  a l o n g - t e r m  i n v e s t m e n t  o f  v a l u e  f o r  t h e  c a s u a l t y /  
p r o p e r t y  i n s u r a n c e  i n d u s t r y  wh ich  h a s  a l w a y s  b e e n  c y c l i c a l ,  
t h a t  i t  i s  e x p e c t e d  t o  r e b o u n d  and be  a v e r y  p r o f i t a b l e  l i n e  
down t h e  r o a d  a c o u p l e  o f  y e a r s .

We a r e  p l a n n i n g  a p r e s e n t a t i o n  b e f o r e  l e g i s l a t o r s  o f
so  many t h a t  c a n  a t t e n d  on December  6,  1985 ,  a t  t h e  H o t e l  
C a p t a i n  Cook f rom 9 a . m .  u n t i l  a p p r o x i m a t e l y  3 p . m.  At t h a t  
t i m e  we hope  t o  p r e s e n t  Mr.  J .  R o b e r t  H u n t e r ,  f o r m e r  F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r ,  who i s  a p r o p e r t y  and  c a s u a l t y  a c t u a r y .  
I n  my o p i n i o n ,  Mr.  H u n t e r  i s  t h e  m o s t  k n o w l e d g e a b l e  p e r s o n  i n  
t h e  c o u n t r y  i n  t h i s  a l l e g e d  i n s u r a n c e  c r i s i s .  He b e l i e v e s  i t  
i s  a m a n u f a c t u r e d  c r i s i s  c a u s e d  by t h e  i n s u r a n c e  i n d u s t r y ,  t h a t  
t h e r e  a r e  s o l u t i o n s  t o  t h i s  p r o b l e m ,  b u t  n o t  t a k i n g  away t h e  
r i g h t s  o f  i n n o c e n t  p e o p l e .  We a l s o  i n t e n d  t o  p u t  on a number  
o f  o t h e r  p a n e l i s t s ,  and we t h i n k  i t  w i l l  be  an e d u c a t i o n a l  
p ro g r am  s u p p o r t e d  by a l o t  o f  d a t a  and  i n f o r m a t i o n  wh i ch  we 
b e l i e v e  r e b u t  t h e  n e e d  f o r  t a k i n g  away any o f  t h e  r i g h t s  o f  
i n n o c e n t  p e o p l e ,  wh i ch  would  t a k e  p l a c e  u n d e r  t h e  p r o p o s a l  o f  
t h e  C o a l i t i o n  f o r  T o r t  R e fo r m.

S i n c e r e l y  y o u r s

BPK: amm 
1677A



L A W  O F F I C E S
BERNARD P . KELLY &  ASSOCIATES

A PROFESSIONAL CORPORATION 

310 K STREET . SU IT E  306 
BERNARD P. KELLY ANCHORAGE. ALASKA 99501-2040

PAUL COSSMAN (907) 276-3108

O c t o b e r  25 ,  1985

Dear

T h i s  l e t t e r  s u p p l e m e n t s  my o r a l  t e s t i m o n y  o f  O c t o b e r  8 ,  
1985 ,  b e f o r e  t h e  Ta s k  F o r c e  on I n s u r a n c e .

At t h a t  h e a r i n g  I a d v o c a t e d  a s t a t e - r u n  p r o g r a m  t o  
i n s u r e  or  r e i n s u r e  p o r t i o n s  o f  i n d u s t r i e s  w h i c h  a r e  e x p e r i e n c i n g  
an i n s u r a n c e  c r i s i s .  ( P l e a s e  f i n d  a t t a c h e d  t o  t h i s  l e t t e r  a s  
E x h i b i t  1 s a m p l e  l e g i s l a t i o n  w h i c h  d e t a i l s  how s u c h  a s y s t e m  
c o u l d  be i m p l e m e n t e d . )  A l t h o u g h  t h i s  l e g i s l a t i o n  i s  d r a f t e d  a s  
a f e d e r a l  s t a t u t e ,  i t  c a n  e a s i l y  be  a l t e r e d  t o  a p p l y  t o  t h e  
S t a t e  o f  A l a s k a .

Mr.  R i c h a r d  B l o c k ,  P r e s i d e n t  o f  t h e  A l a s k a  N a t i o n a l  
I n s u r a n c e  Company,  i n d i c a t e d  t h a t  t h e  p r o p o s e d  p r o g r a m  i s  n o t  a 
f e a s i b l e  m e t h od  o f  a d d r e s s i n g  t h e  i n s u r a n c e  c r i s i s .  To 
c o r r o b o r a t e  h i s  s t a t e m e v i t ,  Mr.  B l o c k  i n d i c a t e d  t h a t  t h e  M e d i c a l  
I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  (MICA) i s  e x p e r i e n c i n g  p r o b l e m s .  
T h i s  i s  s i m p l y  n o t  t r u e .  ( P l e a s e  f i n d  a t t a c h e d  a s  E x h i b i t  2 a 
l e t t e r  f rom A r t  S t a n f o r d ,  t h e  D i r e c t o r  o f  MICA, i n d i c a t i n g  t h a t  
MICA i s  n o t  i n  any  f i n a n c i a l  t r o u b l e . )  I n  a d d i t i o n ,  I h ave  
s p o k e n  p e r s o n a l l y  w i t h  Mr.  S t a n f o r d .  He i n d i c a t e d  t o  me t h e r e  
i s  no p r o b l e m  a t  a l l  w i t h  MICA o b t a i n i n g  r e i n s u r a n c e  i n  t h e  
coming  y e a r .  The p r i c e  o f  t h i s  r e i n s u r a n c e  w i l l  i n c r e a s e ,  o r  
a l t e r n a t i v e l y  t h e  l i m i t s  o f  c o v e r a g e  w i l l  d e c r e a s e ,  b u t  
r e i n s u r a n c e  i s  r e a d i l y  a v a i l a b l e  f o r  MICA. The s u c c e s s  o f  
MICA, and t h e  s m a l l  i n c r e a s e  i n  premium r a t e s  r e l a t i v e  t o  t h a t  
o f  p r i v a t e  i n s u r a n c e  c o m p a n i e s ,  i n d i c a t e s  t h e  f e a s i b i l i t y  and 
d e s i r a b i l i t y  o f  s t a t e  i n s u r a n c e  p r o g r a m s .  C u r r e n t l y ,  t h e  
h i g h e s t  r a t e  t h a t  a p h y s i c i a n  w ou l d  pay  f o r  MICA m a l p r a c t i c e  
c o v e r a g e  i s  $ 3 5 , 4 3 1  p e r  y e a r .  T h i s  premium i s  f o r  $ 4 , 0 0 0 , 0 0 0  
l i a b i l i t y  c o v e r a g e  f o r  a p h y s i c i a n  who i s  i n  t h e  h i g h e s t  r i s k  
c l a s s ;  i . e . ,  n e u r o s u r g e o n  o r  o r t h o p e d i c  s u r g e o n .

Dr .  D a v i d  M c Gu i r e ,  P r e s i d e n t  o f  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n ,  i n d i c a t e d  t h a t  h e  p a y s  c o n s i d e r a b l y  h i g h e r  i n s u r ­
a n c e  p r emi ums .  T h i s  c o u l d  b e  d u e  t o  a number  o f  f a c t o r s ,  s u c h



O c t o b e r  2 5 ,  1 9 8 5
P a g e  2

as  h i s  p u r c h a s i n g  o c c u r r e n c e  i n s u r a n c e  i n s t e a d  o f  c l a i m s  made 
i n s u r a n c e .  P e r h a p s  i t  i s  b e c a u s e  a p r i v a t e  i n s u r a n c e  company 
c h a r g e s  more  money f o r  h i g h e r  r i s k  p h y s i c i a n s .  I f  D r .  McGui re  
were  i n s u r e d  w i t h  MICA, h i s  p remiums  wou ld  be  s u b s t a n t i a l l y  
r e d u c e d .

Mr.  B l o c k  i n d i c a t e d  t h a t  p r e d i c t a b i l i t y  i s  t h e  l a r g e s t  
p r o b l e m  i n  t h e  i n s u r a n c e  i n d u s t r y ,  n o t  t h e  s i z e  o f  c l a i m s  
a w a r d s .  Ho wever ,  Mr.  B l o c k ' s  " t o r t  r e f o r m "  p r o p o s a l s  do n o t  
a d d r e s s  t h i s  i s s u e .  " T o r t  r e f o r m "  d o e s  n o t  a d d r e s s  t h e  c o n c e r n  
a b o u t  f u t u r e  c a u s e s  o f  a c t i o n  b e i n g  c r e a t e d  t h r o u g h  h i g h  r i s k  
a c t i v i t i e s  t h a t  a r e  c u r r e n t l y  t h o u g h t  t o  b e  low r i s k .  A l l  o f  
t h e  " t o r t  r e f o r m "  s u g g e s t i o n s  t h a t  h a v e  b e e n  p r o f e r r e d  h a v e  
n o t h i n g  t o  do w i t h  l i m i t i n g  a C o u r t ' s  a b i l i t y  t o  c r e a t e  new 
c a u s e s  o f  a c t i o n .  T h u s ,  p r e d i c a b i l i t y  i s  u n t o u c h e d  by t h e s e  
" t o r t  r e f o r m "  p r o p o s a l s .

Mr.  B l o c k  a d m i t s  t h a t  i n s u r a n c e  c o m p a n i e s  a r e  e n g a g e d  
i n  c y c l i c a l  p r i c i n g  and  p r o f l i g a t e  s p e n d i n g .  T h i s  i s  t h e  v e r y  
p r o b le m  t h a t  m u s t  b e  a d d r e s s e d .  Our g o v e r n m e n t  h a s  d o n e  n o t h i n g  
t o  s t o p  t h e  c y c l i c a l  p r i c i n g  t h a t  i n s u r a n c e  c o m p a n i e s  h a v e  
engaged  i n .  I n s u r a n c e  c o m p a n i e s  a r e  exemp t  f rom f e d e r a l  
a n t i t r u s t  l e g i s l a t i o n  d u e  t o  t h e  M c C a r r a n - F e r g u s o n  A c t .  Our 
S t a t e  D i v i s i o n  o f  I n s u r a n c e  h a s  a o n e  n o t h i n g  t o  r e g u l a t e  t h e  
c y c l i c a l  p r i c i n g  e n g a g e d  i n  by i n s u r a n c e  c o m p a n i e s .  Mr.  B l o c k  
b e l i e v e s  t h a t  c o m p e t i t i o n  w i l l  k e e p  i n s u r a n c e  company premiums  
low.  However ,  t h i s  i s  n o t  t r u e .  The i n s u r a n c e  c o m p a n i e s  a r e  
p l a y i n g  o f f  o f  t h e  p u b l i c  h y s t e r i a  and a c t i n g  i n  c o n c e r t  t o  
r a i s e  i n s u r a n c e  premium r a t e s  d r a m a t i c a l l y  i n  a r e a s  t h a t  h a v e  
no h i s t o r y  o f  h i g h  c l a i m s .  In  f a c t ,  i n s u r a n c e  i n d u s t r y  
e x e c u t i v e s  and p e r i o d i c a l s  a r e  a l r e a d y  e d i t o r i a l i z i n g  o f  t h e  
i n c r e a s e s  i n  p r o f i t a b i l i t y  t h e y  e x p e c t  t o  b e g i n  t h i s  y e a r .
( See  E x h i b i t  3 a t t a c h e d  h e r e t o . )  T h i s  d o c u m e n t s  t h e  c y c l i c a l  
n a t u r e  o f  t h e  p r o f i t a b i l i t y  o f  t h e  i n s u r a n c e  i n d u s t r y  d ue  t o  
i n v e s t m e n t  c y c l e s .  ( S e e  E x h i b i t  4 a t t a c h e d  h e r e t o . )  The S t a t e  
o f  A l as k a  m u s t  a d d r e s s  t h i s  w h o l e s a l e  i n c r e a s e  i n  i n s u r a n c e  
premium r a t e s .  The b e s t  way t o  do t h i s  i s  t o  h a v e  t h e  s t a t e  
i n s u r e  or  r e i n s u r e  t h o s e  i n d u s t r i e s  t h a t  h a v e  b e e n  h a r d e s t  h i t  
by r i s i n g  p r e m i u m s ,  y e t  h a v e  no h i s t o r y  o f  h i g h  c l a i m s .

" T o r t  r e f o r m "  w i l l  n o t  a l t e r  t h i s  c r i s i s .  A l a s k a  i s  
t o o  s m a l l  a s t a t e  and  t o o  i n s i g n i f i c a n t  i n  t e r m s  o f  n a t i o n a l  
i n s u r a n c e  p remiums  t o  make any d i f f e r e n c e  t o  t h e  n a t i o n a l  
s i t u a t i o n .  E v e r y o n e  a g r e e s  t h a t  t h e  " t o r t  r e f o r m "  p r o p o s a l s  
w i l l  s i m p l y  a l t e r  t h e  p e r c e p t i o n  o f  i n s u r a n c e  c o m p a n i e s  by 
making  A l a s k a  a p p e a r  t o  be  a b e n e f i c i a l  m a r k e t .  The a r g u m e n t  
f o l l o w s  t h a t  t h i s  w i l l  k e e p  t h e  i n s u r e r s  i n  A l a s k a  r a t h e r  t h a n  
p u l l i n g  them o u t .  H ow ev er ,  t h e y  w i l l  r e m a i n  and c h a r g e  t h e
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same e x o r b i t a n t  premium r a t e s  t h a t  t h e y  a r e  c u r r e n t l y  c h a r g i n g .  
T h i s  w i l l  do a b s o l u t e l y  n o t h i n g  t o  s o l v e  t h e  c u r r e n t  i n s u r a n c e  
c r i s i s .

I t  i s  much more i m p o r t a n t  t o  a d d r e s s  t h e  r e a l  p r o b l e m .  
T h i s  would be  done  by i m p l e m e n t i n g  t h e  s t a t e  i n s u r a n c e  o r  
r e i n s u r a n c e  p r o p o s a l s  i n  t h e  l e g i s l a t i o n  c o n t a i n e d  h e r e w i t h .

However ,  some a f f e c t e d  i n d u s t r i e s  a r e  b e i n g  c h a r g e d  
h i g h  premium r a t e s  due  t o  t h e  h i g h  r i s k  t h e y  a c t u a l l y  p r e s e n t .  
For  exampl e ,  A l a s k a ' s  a i r  c a r r i e r s  a r e  c h a r g e d  h i g h e r  premium 
r a t e s  due t o  t h e  h i g h e r  r i s k  t h e y  p r e s e n t .  ( A l a s k a  a i r  c a r r i e r  
a c c i d e n t s  i n v o l v i n g  d e a t h s  h a v e  i n c r e a s e d  60 p e r c e n t  b e t w e e n  
1984 and 1985;  s e e  E x h i b i t  5 a t t a c h e d  h e r e t o . )  T h u s ,  some 
i n d u s t r i e s  a r e  e x p e r i e n c i n g  i n c r e a s e d  premium r a t e s  d ue  t o  
i n c r e a s e d  r i s k .  U n t i l  t h e s e  i n d u s t r i e s  p r a c t i c e  i n t e r n a l  r i s k  
management  p r o c e d u r e s ,  t h e  i n s u r a n c e  c o m p a n i e s  m us t  i n c r e a s e  
t h e i r  premiums t o  c o v e r  t h e  i n c r e a s e d  r i s k  t h e s e  i n d u s t r i e s  
p r e s e n t .  T h e s e  f a c t o r s  a r e  n o t  a d d r e s s e d  by " t o r t  r e f o r m , "  b u t  
a d d r e s s e d  by d e c r e a s i n g  t h e  r i s k  i n v o l v e d  i n  o p e r a t i o n .

For  a l l  o f  t h e  a b o ve  r e a s o n s ,  " t o r t  r e f o r m "  w i l l  n o t  
a d d r e s s  t h e  c u r r e n t  i n s u r a n c e  c r i s i s ,  o r  do a n y t h i n g  t o  s o l v e  
t h e  l o n g - t e r m  p r o b l e m .  A l t h o u g h  t h e  i n s u r a n c e  c r i s i s  w i l l  n o t  
be  a l l e v i a t e d  by any k i n d  o f  " t o r t  r e f o r m , "  i t  i s  c l e a r  t h a t  
t h i s  Task F o r c e  i s  c o n s i d e r i n g  " t o r t  r e f o r m "  a s  o ne  o f  t h e  
a n s w e r s  t o  t h e  c r i s i s .  T h u s ,  I f e e l  c o m p e l l e d  t o  c r i t i q u e  e a c h  
i n d i v i d u a l  s u g g e s t e d  " r e f o r m "  o f  t h e  t o r t  s y s t e m  and p o i n t  o u t  
why i t  i s  n o t  o n l y  u n w a r r a n t e d  b u t  c o u n t e r p r o d u c t i v e .

I n i t i a l l y  I woul d  l i k e  t o  p o i n t  o u t  t h a t  w h a t  i s  c o n ­
t e m p l a t e d  i s  a w h o l e s a l e  a t t a c k  upon a t o r t  s y s t e m  t h a t  h a s  
t a k e n  c e n t u r i e s  t o  e v o l v e .  E v o l u t i o n  h a s  o c c u r r e d  a t  a g l a c i a l  
p a c e ,  w i t h  e a c h  c h a n g e  b e i n g  c a r e f u l l y  c o n s i d e r e d  by l e a r n e d  
members o f  a p p e l l a t e  c o u r t s  a f t e r  d e t a i l e d  b r i e f i n g s  by 
a d v e r s a r y  l a w y e r s .  Eve ry  one o f  t h e  f a c t o r s  o f  o u r  t o r t  s y s t e m  
h a s  been  t h e  s u b j e c t  o f  a g r e a t  a mo un t  o f  d e l i b e r a t i o n  a f t e r  a 
g r e a t  amount  o f  b r i e f i n g  and a r g u m e n t .  To a l t e r  t h i s  s y s t e m  
upon t h e  s i m p l i f i e d  r e q u e s t s  and p r o p o s a l s  o f  s e l f - i n t e r e s t e d  
i n s u r a n c e  c o m p a n i e s  would  be  a s a d  m i s t a k e  f o r  t h i s  T a s k  
F o r c e .  The f u t u r e  e f f e c t s  o f  g e r r y m a n d e r i n g  w i t h  o u r  t o r t  
s y s t e m  a r e  u n p r e d i c t a b l e  and unknown.  We a r e  d e a l i n g  w i t h  t h e  
f u t u r e  r i g h t s  o f  p e o p l e  i n n o c e n t l y  i n j u r e d  due  t o  t h e  n e g l i ­
g e n t ,  r e c k l e s s ,  and i n t e n t i o n a l  a c t i o n s  o f  t o r t f e a s o r s .  To 
t a k e  t h e s e  r i g h t s  away f rom f u t u r e  v i c t i m s  i n  o r d e r  t o  p l a c a t e  
a s h o r t - t e r m  e c o n o m i c  c r i s i s  b r o u g h t  on by t h e  g r e e d  and 
s t u p i d i t y  o f  i n s u r a n c e  c o r p o r a t i o n s  i s  l u d i c r o u s ,  and wo ul d  be  
a g r a v e  m i s t a k e .
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(1)  P u t t i n g  a c a p  o r  maximum l i m i t  on n o n - e c o n o m i c  
damage a w a r d s .  T h i s  p r o p o s a l  was s t u d i e d  and r e j e c t e d  by t h e  
1975 r e p o r t  o f  t h e  G o v e r n o r ' s  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  
Commiss ion .  ( P l e a s e  s e e  t h e  r e l e v a n t  p a g e s  a t t a c h e d  h e r e t o  a s  
E x h i b i t  6 . )  The c o m m i s s i o n  n o t e d  t h a t  by e l i m i n a t i n g  t h e  p a r t  
o f  t h e  t o r t  awar d  wh i ch  e x c e e d s  a p l a i n t i f f ' s  o u t - o f - p o c k e t  
e x p e n s e ,  t h e  i n c e n t i v e  o f  t h e  i n j u r e d  p e r s o n  and  t h e  i n j u r e d  
p e r s o n ' s  a t t o r n e y  t o  b r i n g  s u i t  i s  e l i m i n a t e d .  T h i s  w i l l  
i mpac t  upon a p l a i n t i f f  a t t o r n e y ' s  w i l l i n g n e s s  t o  b r i n g  a s u i t ,  
t h e r e f o r e  p r e c l u d i n g  l e g i t i m a t e  c l a i m a n t s  and v i c t i m s  f rom 
h a v i n g  r e c o u r s e  t o  c o u n s e l  and t h e  c o u r t s  f o r  r e d r e s s  o f  t h e i r  
i n j u r i e s .  The c o m m i s s i o n  a l s o  p o i n t e d  o u t  t h a t  w h e r e  a t o r t  
v i c t i m  i s  s e r i o u s l y  i n j u r e d  and  s u f f e r s  an e x t r e m e  l o s s ,  t h i s  
c a n  o n l y  be a d e q u a t e l y  c o m p e n s a t e d  by an award  e x c e e d i n g  any 
p r e s c r i b e d  l i m i t .  The c o m m i s s i o n , t h e r e f o r e ,  r e j e c t e d  t h e  
i m p o s i t i o n  o f  any  a r b i t r a r y  l i m i t  upon a w a r d s  a s  b a d  p u b l i c  
p o l i c y .

Any a r b i t r a r y  l i m i t  on n o n - e c o n o m i c  damage a w a r d s  
would a l s o  be v i o l a t i v e  o f  t h e  e q u a l  p r o t e c t i o n  p r o v i s i o n s  o f  
t h e  Al as ka  S t a t e  C o n s t i t u t i o n .  S e r i o u s l y  i n j u r e d  i n d i v i d u a l s  
would n o t  r e c e i v e  f u l l  c o m p e n s a t i o n  f o r  t h e i r  i n j u r i e s  w h i l e  
l e s s  s e r i o u s l y  i n j u r e d  v i c t i m s  would  r e c e i v e  a d e q u a t e  c o m p e n s a ­
t i o n .  T h i s  u n f a i r l y  d i s c r i m i n a t e s  b e t w e e n  t h e  two c l a s s e s  o f  
p l a i n t i f f s .

(2)  M a n d a t i n g  s t r u c t u r e d  s e t t l e m e n t s .  P r o p o n e n t s  o f  
s t r u c t u r e d  s e t t l e m e n t s  c l a i m  t h e y  g i v e  a v i c t i m  i n t e g r i t y ,  and 
a l l o w  him t o  k e e p  h i s  d i g n i t y  and  p r i d e .  However ,  a s t r u c t u r e d  
s e t t l e m e n t  would  h ave  p r e c i s e l y  t h e  o p p o s i t e  e f f e c t .  I t  would  
e f f e c t i v e l y  p u t  an i n j u r e d  v i c t i m  "on t h e  d o l e , "  s o m e t h i n g  l i k e  
b e i n g  on p u b l i c  a s s i s t a n c e .  T h e r e  i s  no i n d i c a t i o n  i n  any 
l i t e r a t u r e  t h a t  p l a i n t i f f s  s p e n d  a l l  o f  t h e i r  a wa r d  a t  o n ce  and 
end up on p u b l i c  a s s i s t a n c e .  T h e r e  i s  no i n d i c a t i o n  t h a t  i t  i s  
r i s k y  t o  g i v e  a p l a i n t i f f  h i s  awar d  a l l  a t  one  t i m e .  To t h e  
c o n t r a r y ,  a v i c t i m  o f t e n  r e q u i r e s  a lump sum a l l  a t  o n c e .  Many 
p e o p l e  need t o  o b t a i n  r e h a b i 1 i t a t i v e  t r a i n i n g  and  s p e c i a l  
e q u i p m e n t .  The o n l y  way t o  o b t a i n  t h e s e  t h i n g s  i s  by r e c e i v i n g  
a lump sum a w a r d .

The m a n d a t o r y  s t r u c t u r e d  s e t t l e m e n t  p r o p o s a l  i s  t h e  
i n s u r a n c e  i n d u s t r y ' s  t h i n l y  v e i l e d  a t t e m p t  t o  k e e p  t h e  
i n v e s t m e n t  u s e  o f  award  money.  T h i s  i s  s o  t h e  i n s u r a n c e  
company can u s e  t h i s  money f o r  i t s  i n v e s t m e n t  v a l u e ,  e x a c t l y  a s  
an i n s u r a n c e  company d o e s  w i t h  t h e  premiums  i t  o b t a i n s .
However,  t h e s e  f u n d s  b e l o n g  i n  t h e  v i c t i m ' s  h a n d s .  They a r e  
n o t  a w i n d f a l l .  J u r i e s  do n o t  c a l c u l a t e  a w a r d s  f o r  t h e i r  
i n v e s t m e n t  v a l u e s ;  n e i t h e r  do  t h e y  c a l c u l a t e  i n f l a t i o n  i n
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d e t e r m i n i n g  an  a w a r d .  W h i l e  i n s u r a n c e  c o m p a n i e s  a r e  a r g u i n g  
t h a t  p l a i n t i f f s  a r e  r e c e i v i n g  a w i n d f a l l  due  t o  t h e  i n v e s t m e n t  
v a l u e  o f  t o r t  a w a r d s ,  t h e  same c o m p a n i e s  c l a i m  t h e y  a r e  l o s i n g  
g r e a t  sums o f  money d u e  t o  t h e i r  i n a b i l i t y  t o  o b t a i n  a r e t u r n  
on t h e s e  same sums o f  money .

(3)  R e v e r s i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e .  " T o r t  
r e f o r m "  p r o p o n e n t s  w a n t  t o  d e d u c t  a v i c t i m ' s  p e r s o n a l  i n s u r a n c e  
p ay m en t s  f rom t h e  t o r t  a w a r d .  A t o r t  v i c t i m ' s  r e c e i p t  o f  
m e d i c a l  p a ym e n t s  f rom h i s  own i n s u r a n c e  i n  a d d i t i o n  t o  p ay men t  
by t h e  t o r t f e a s o r  d o e s  n o t  c o n s t i t u t e  d o u b l e  i n d e m n i t y .  The 
payment  o f  m e d i c a l  b i l l s  by t h e  v i c t i m ' s  h e a l t h  i n s u r a n c e  d o e s  
n o t  c o n s t i t u t e  a w i n d f a l l .

A p e r s o n  p a y s  f o r  h e a l t h  i n s u r a n c e  o u t  o f  h i s  own 
f u n d s .  T h i s  h e a l t h  i n s u r a n c e  i s  u s e d  t o  pay h i s  m e d i c a l  b i l l s  
c a u s e d  by t h e  t o r t f e a s o r ' s  n e g l i g e n c e .  However ,  a j u r y  v e r d i c t  
w i l l  i n c l u d e  payment  f o r  m e d i c a l  damages  f o r  wh i ch  a t o r t f e a s o r  
i s  r e s p o n s i b l e .  T h i s  p ay men t  b u r d e n  p r o p e r l y  b e l o n g s  on t h e  
d e f e n d a n t  t o r t f e a s o r ,  n o t  on t h e  p l a i n t i f f .  By d e s t r o y i n g  t h e  
c o l l a t e r a l  s o u r c e  r u l e ,  t h i s  p ay me n t  b u r d e n  would be  p l a c e d  
upon t h e  i n n o c e n t  v i c t i m ,  n o t  upon  t h e  n e g l i g e n t  t o r t f e a s o r .
T h i s  would p u n i s h  t h e  v i c t i m  f o r  m ak i n g  p a y m e n t s  on h i s  h e a l t h  
i n s u r a n c e .  A p e r s o n ' s  m o n t h l y  p a y m e n t s  add up t o  a s i g n i f i c a n t
amount  o f  money o v e r  t i m e .  V i c t i m s  s h o u l d  n o t  l o s e  t h e  b e n e f i t
f rom t h e s e  h e a l t h  i n s u r a n c e  p a y m e n t s .  By d e s t r o y i n g  t h e  c o l ­
l a t e r a l  s o u r c e  r u l e ,  t h e s e  p e o p l e  woul d  b e  d e n i e d  t h e  b e n e f i t  
o f  t h e i r  f o r e s i g h t  i n  h a v i n g  h e a l t h  i n s u r a n c e .

The same s i t u a t i o n  o c c u r s  when a t o r t  v i c t i m  h a s  
h e a l t h  i n s u r a n c e  s u p p l i e d  by h i s  e m p l o y e r .  H e a l t h  i n s u r a n c e  i s  
g e n e r a l l y  r e c e i v e d  a s  an  e m p l o y e e  b e n e f i t  i n  l i e u  o f  a wage 
i n c r e a s e .  T h u s ,  t h e  v i c t i m  i s  p a y i n g  f o r  t h e  h e a l t h  i n s u r a n c e  
s i n c e  he  i s  f o r e g o i n g  p a r t  o f  h i s  w a g e s .

T h e r e f o r e ,  t h e  v i c t i m  i s  a l w a y s  p a y i n g  f o r  h i s  h e a l t h  
i n s u r a n c e .  As s u c h  i t  i s  i m p r o p e r  f o r  t h e  d e f e n d a n t  t o r t f e a s o r  
t o  b e n e f i t  f rom p l a i n t i f f ' s  p a y m e n t s .  T h i s  i s  n o t  d o u b l e
i n d e m n i t y .  The v i c t i m  p a y s  f o r  i n s u r a n c e  o v e r  t h e  c o u r s e  o f
t i m e .  The d e f e n d a n t  t o r t f e a s o r  i s  a c t u a l l y  r e i m b u r s i n g  t h e  
v i c t i m  f o r  t h e s e  p a y m e n t s  when i t  i s  t h e  d e f e n d a n t ' s  f a u l t .  
T h e r e f o r e ,  i t ' s  i n e q u i t a b l e  f o r  t h e  d e f e n d a n t  t o  p r o f i t  f rom  
p l a i n t i f f ' s  e c o n o m i c  i n v e s t m e n t .

(4)  S h o r t e n i n g  t h e  s t a t u t e  o f  l i m i t a t i o n s .  P r o p o n e n t s  
s p e a k  o f  e x a m p l e s  w h e r e  c l a i m s  a r e  made d e c a d e s  a f t e r  d e f e n d ­
a n t ' s  a c t i o n s .  T h e s e  c l a i m s  a r e  s o  r a r e  t h a t  t h e y  a r e  n o t  
s t a t i s t i c a l l y  s i g n i f i c a n t ;  p r o p o n e n t s  c i t e  no s t a t i s t i c s  o r
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e x a m p l e s .  I n  f a c t ,  o n l y  6 t o  10 p e r c e n t  o f  c l a i m s  p a i d  h a v e  
b e e n  made more  t h a n  36 m o n t h s  a f t e r  t h e  d a t e  o f  t h e  t o r t ­
f e a s o r ' s  a c t i o n s .  T h a t  s t a t i s t i c  comes f rom  Mr.  R i c h a r d  B l o c k ,  
t h e  p r i o r  C o m m i s s i o n e r  o f  I n s u r a n c e ,  S t a t e  o f  A l a s k a .  Mr.
Bl ock  p o i n t s  o u t  t h a t  " t h e s e  f i g u r e s  a r e  n o t  l a r g e ,  s u g g e s t i n g  
t h a t  t h e  c o n c e r n  o f  t h e  c a r r i e r s . . . m i g h t  b e  p a r t i a l l y  
u n w a r r a n t e d . "

Mr.  B lock  i s  c o r r e c t .  C l a i m s  made more  t h a n  36 m o n t h s  
a f t e r  t h e  d a t e  o f  t h e  t o r t f e a s o r s '  a c t i o n s  a r e  s o  few t h a t  t h e y  
a r e  i n s i g n i f i c a n t .  On t h e  o t h e r  h a n d ,  i t  i s  u n f a i r  t o  a r b i t r a r  
i l y  c u t  o f f  a v i c t i m ' s  c a u s e  o f  a c t i o n  p u r e l y  b e c a u s e  t h e  
v i c t i m  i s  u n a w a r e  o f  t h e  i n j u r y  d o n e  t o  h i m .  Any d i s a d v a n t a g e  
t o  t h e  d e f e n d a n t  i n  p u r s u i n g  an o l d e r  c l a i m  i s  e q u a l l y  v i s i t e d  
upon t h e  v i c t i m .

(5)  Doing away w i t h  j o i n t  l i a b i l i t y ;  m a k i n g  l i a b i l i t y  
s e v e r a l  o n l y .  T h i s  wou ld  p u n i s h  t h e  v i c t i m  f o r  a t o r t f e a s o r ' s
u n a v a i l a b i l i t y  o r  f o r  b e i n g  j u d g m e n t - p r o o f .  I f  one  o f  t h e  t o r t
f e a s o r s  i s  u n a v a i l a b l e  o r  j u d g m e n t - p r o o f ,  t h e n  t h a t  l o s s  m u s t  
be a l l o c a t e d .  In  a l l o c a t i n g  t h a t  l o s s ,  f a i r n e s s  d i c t a t e s  i t  
s h o u l d  f a l l  upon a d e f e n d a n t  t o r t f e a s o r ,  n o t  t h e  i n n o c e n t  
v i c t i m .  Doi ng  away w i t h  s e v e r a l  l i a b i l i t y  woul d  d i s c o u r a g e  
d e f e n d a n t s  f rom b e i n g  c a r e f u l  w i t h  whom t h e y  w o r k ,  and f rom 
m a i n t a i n i n g  a h i g h  s t a n d a r d  o f  c a r e  f o r  t h e i r  c o - w o r k e r s .  I n  
s h o r t ,  d e f e n d a n t s  wou l d  n o t  b e  r e s p o n s i b l e  f o r  any  o f  t h e i r  
c o - d e f e n d a n t ' s  a c t i o n s .  F o r  e x a m p l e ,  i n  a h o s p i t a l / p h y s i c i a n  
r e l a t i o n s h i p  a h o s p i t a l  wou l d  no  l o n g e r  s h a r e  t h e  f i n a n c i a l
r e s p o n s i b i l i t y  f o r  a p h y s i c i a n ' s  n e g l i g e n c e  w h e r e  t h e  p h y s i c i a n
d o e s  n o t  c a r r y  m a l p r a c t i c e  i n s u r a n c e  and i s  j u d g m e n t - p r o o f .  
S i n c e  t h e  h o s p i t a l  wou ld  n o t  be  f i n a n c i a l l y  r e s p o n s i b l e  f o r  t h e  
d o c t o r ' s  n e g l i g e n c e ,  t h e r e  would  b e  no e n c o u r a g e m e n t  f o r  a 
h o s p i t a l  t o  r e q u i r e  p h y s i c i a n s  t o  h a v e  m a l p r a c t i c e  i n s u r a n c e .  
T h u s ,  any l o s s  would  b e  r e a l l o c a t e d  f rom a d e f e n d a n t  h o s p i t a l  
t o  an i n n o c e n t  t o r t  v i c t i m .

(6)  E s t a b l i s h i n g  s l i d i n g  s c a l e  a t t o r n e y  f e e s .
O v e r - a l l  r e m u n e r a t i o n  i s  n o t  h i g h  f o r  p l a i n t i f f s '  a t t o r n e y s .  
A l t h o u g h  t h e r e  a r e  h i g h  v i s i b i l i t y  l a r g e  v e r d i c t s ,  t h e s e  a r e  
few.  C o n t i n g e n t  a t t o r n e y ' s  f e e s  a r e  g e n e r a l l y  33 1 / 3  p e r c e n t .  
Any f e e  t h a t  an  a t t o r n e y  c h a r g e s  i s  l i m i t e d  by t h e  d i s c i p l i n a r y  
r u l e s  o f  t h e  A l a s k a  S t a t e  Ba r  A s s o c i a t i o n .  S t o r i e s  o f  
a t t o r n e y s  r e c o v e r i n g  60 p e r c e n t  o f  a p l a i n t i f f ' s  v e r d i c t  a r e  
r i d i c u l o u s  and  u n t r u e .  E x p e n s e s  and  c o s t s  i n c u r r e d  i n  
p r o s e c u t i n g  a l a w s u i t  a r e  n o t  p a r t  o f  t h e  a t t o r n e y ' s  f e e s .  The 
t o r t  v i c t i m  m u s t  e x p en d  t h e s e  f u n d s  i n  o r d e r  t o  p r o s e c u t e  t h e  
c a s e :  t o  h i r e  e x p e r t s ,  t o  i n v e s t i g a t e ,  t o  pay  f o r  w i t n e s s  
t r a v e l ,  e t c .  I f  a p l a i n t i f f ' s  a t t o r n e y  l o s e s  a c a s e ,  t h e  c o s t s
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u s u a l l y  a r e  n o t  r e p a i d  by t h e  t o r t  v i c t i m .  T h e r e f o r e ,  t h e s e  
f u n d s  a r e  p a i d  o u t  o f  t h e  a t t o r n e y ' s  p o c k e t .  The a t t o r n e y ' s  
f e e s  on t h e  w i n n i n g  c a s e s  m u s t  c o v e r  t h e s e  l o s t  c o s t s  and  
e x p e n s e s .

D e f e n s e  a t t o r n e y s  g e n e r a l l y  e a r n  more  money t h a n  
p l a i n t i f f s '  a t t o r n e y s .  I f  l e g i s l a t i o n  d e c r e a s e s  p l a i n t i f f s '  
a t t o r n e y s '  f e e s ,  t h i s  i m b a l a n c e  w i l l  become e v e n  more  
p r o n o u n c e d .  I f  t h i s  h a p p e n s ,  d e f e n s e  a t t o r n e y s  c a n  " p a p e r "  
p l a i n t i f f s '  a t t o r n e y s  e v e n  more  s u c c e s s f u l l y .  T h i s  i s  s o m e t i m e s  
t h e  c a s e  wh e r e  a d e f e n s e  a t t o r n e y  f i l e s  many i n t e r r o g a t o r i e s ,  
r e q u e s t s  f o r  p r o d u c t i o n ,  d e p o s i t i o n  n o t i c e s ,  and  o t h e r  d i s c o v e r y  
r e q u e s t s  wh i ch  a r e  n o t  r e q u i r e d  f o r  t h e  d e f e n s e  o f  a s u i t  y e t  
s e r v e  t o  h a r r a s s  t h e  p l a i n t i f f ' s  l a w y e r .  S i n c e  a p l a i n t i f f ' s  
a t t o r n e y  woul d r e c e i v e  e v e n  l e s s  r e m u n e r a t i o n  f o r  h i s  t i m e ,  
t h e r e  would b e  l e s s  o f  a d e s i r e  t o  t a k e  c a s e s  f o r  l e g i t i m a t e  
t o r t  v i c t i m s .  I n  t h i s  m a n n e r ,  i n s u r a n c e  c o m p a n i e s  woul d  
d e c r e a s e  "* i  number  o f  v a l i d  n e g l i g e n c e  s u i t s  w h i c h  a r e  
p r o s e c u i  j u e  t o  t h e  d i m i n i s h e d  r e t u r n  f o r  t h e  p l a i n t i f f ' s  
a t t o r n e y .

A p r o p o s a l  t o  l i m i t  p l a i n t i f f s '  a t t o r n e y s '  f e e s  d o e s  
n o t  a d d r e s s  t h e  i s s u e  o f  d e f e n s e  a t t o r n e y s '  f e e s ,  w h i c h  a r e  a 
m a j o r  p a r t  o f  t h e  d e f e n s e  c o s t s .  At p r e s e n t  ISO i s  e v e n  
c o n s i d e r i n g  a f orm p r o p o s a l  wh i ch  woul d i n c l u d e  w i t h i n  t h e  
i n s u r a n c e  p o l i c y  l i m i t s  t h e  d e f e n s e  a t t o r n e y s '  f e e s .  T h i s  
woul d  n o t  s e r v e  t o  d e c r e a s e  t h e  d e f e n s e  a t t o r n e y s '  f e e s  i n  any  
manner  w h a t s o e v e r .  What  t h i s  would  do i s  f u r t h e r  d e c r e a s e  t h e  
t o r t  v i c t i m ' s  r e c o v e r y  by d i m i n i s h i n g  t h e  p o l i c y  l i m i t s  
a v a i l a b l e  t o  h i m.

Any p r o p o s a l  t o  l i m i t  t h e  p l a i n t i f f s '  a t t o r n e y s '  f e e s  
b e c a u s e  i t  i n f r i n g e s  upon  t h e  t o r t  awa r d  o f  t h e  v i c t i m  d i r e c t l y  
c o n t r a d i c t s  t h e  p r o p o s a l  t o  r e p e a l  R u l e  82 a t t o r n e y s '  f e e s .
R u l e  82 e x i s t s  t o  h e l p  c o v e r  t h e  c o s t  o f  a t t o r n e y s '  f e e s  so
more  o f  t h e  awar d  g e t s  t o  t h e  t o r t  v i c t i m .  The p u r p o s e  o f  R u l e
82 i s  t o  p e r f o r m  e x a c t l y  wh a t  t h e  p r o p o n e n t s  o f  r e p e a l i n g  R u l e  
82 a r e  c o m p l a i n i n g  a b o u t :  g e t t i n g  more  money t o  t h e  v i c t i m .
The two p r o p o s a l s ,  1)  l i m i t i n g  p l a i n t i f f s '  a t t o r n e y s '  
c o n t i n g e n c y  f e e s ,  and  2)  r e p e a l i n g  R u l e  82 a t t o r n e y s '  f e e s ,  a r e  
i n t e r n a l l y  i n c o n s i s t e n t  and i l l o g i c a l .

(7 )  T a k i n g  away p r e j u d g m e n t  i n t e r e s t .  P r e j u d g m e n t  
i n t e r e s t  c o n t r o l s  d e f e n d a n t s  d e s i r e s  t o  d e l a y  a c a s e  i n  o r d e r  
t o  h a ve  t h e  i n v e s t m e n t  u s e  o f  s e t t l e m e n t  o r  a wa r d  money f o r  a s
l o n g  a s  o o s s i b l e .  The p r e j u d g m e n t  i n t e r e s t  r u l e  e n c o u r a g e s
s e t t l f  *• by c r e a t i n g  a f i n a n c i a l  p e n a l t y  f o r  d e f e n d a n t ’ s 
d e l a y  ° t t l i n g  v a l i d  c a s e s .  Such a d e l a y  a l s o  makes
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p l a i n t i f f  more  d e s p e r a t e .  O f t e n  v i c t i m s  h a v e  b i l l s  p i l i n g  up 
and a r e  u n a b l e  t o  o b t a i n  r e h a b i l i t a t i o n  d u e  t o  l a c k  o f  f u n d s .

T o r t  v i c t i m s  w i s h  t o  s e t t l e  t h e i r  c a s e s  a s  q u i c k l y  a s  
p o s s i b l e .  They  want  t o  g e t  t h e  bad  l e g a l  e x p e r i e n c e  o v e r  w i t h  
a s  soon a s  p o s s i b l e ,  and g e t  on w i t h  t h e i r  l i v e s .  They w i s h  t o  
g e t  t h e  s e t t l e m e n t  money s o  t h e y  c a n  b e g i n  r e h a b i l i t a t i o n  and 
become p r o d u c t i v e  p e r s o n s  o n c e  a g a i n .  T o r t  v i c t i m s  do n o t  
d e l a y  s e t t l e m e n t s  j u s t  t o  i n c r e a s e  t h e  amount  o f  t h e i r  a w a r d .
I f  t h a t  was w h a t  a t o :  ; v i c t i m  w i s h e d  t o  d o ,  h e  c o u l d  o b t a i n  a 
b e t t e r  r e t u r n  on t h e  s e t t l e m e n t  a mount  t h a n  t h e  10 p e r c e n t
c o u r t  award  t h a t  i s  c u r r e n t l y  a v a i l a b l e .  T h e r e  i s  o n l y  one
r e a s o n  why a t o r t  v i c t i m  woul d n o t  w a n t  t o  s e t t l e  a s  s o o n  a s  
p o s s i b l e :  t o  w a i t  u n t i l  he  h a s  s t a b i l i z e d  m e d i c a l l y  t o  s e e
what  t h e  c o m p l e t e  e x t e n t  o f  h i s  i n j u r i e s  r e a l l y  a r e .  T h i s  i s  
n e c e s s a r y  s o  t h a t  a t o r t  v i c t i m  d o e s  n o t  s e t t l e  a c a s e  and  
months  l a t e r  f i n d  t h a t  he  n a s  m a j o r  m e d i c a l  i n j u r i e s  wh i ch  he 
w a s n ' t  a war e  o f  a t  t h e  t i m e  o f  s e t t l e m e n t .  I n s u r a n c e  c o m p a n i e s  
would l i k e  t o  s e e  t h e  p r e j u d g m e n t  i n t e r e s t  r u l e  r e p e a l e d  
b e c a u s e  t h i s  w o u l d ,  o nc e  a g a i n ,  g i v e  them t h e  i n v e s t m e n t  v a l u e  
o f  t h e  f u n d s  and make i t  p r o f i t a b l e  f o r  them t o  d e l a y  
s e t t l e m e n t  o f  c a s e s .

(8 )  R e p e a l i n g  p u n i t i v e  d a m a g e s .  P r o p o n e n t s  o f  r e p e a l ­
i n g  p u n i t i v e  damages  c l a i m  t h a t  t h e y  a r e  t r y i n g  t o  p r o t e c t
c o mp an i e s  f rom b e i n g  d r i v e n  o u t  o f  b u s i n e s s .  r o r t  v i c t i m s  do
n o t  p u t  a n y o n e  o u t  o f  b u s i n e s s  by c l a i m i n g  p u n i t i v e  d a m a g e s .  
P u n i t i v e  d amages  p u n i s h  a c o r p o r a t i o n ,  n o t  d e s t r o y  i t .  D u r i n g  
t r i a l  e v i d e n c e  i s  i n t r o d u c e d  a s  t o  t h e  f i n a n c i a l  w e a l t h  o f  t h e  
d e f e n d a n t .  Damages a r e  a s s e s s e d  a c c o r d i n g l y ;  i . e . ,  t o  p u n i s h  
t h e  d e f e n d a n t ,  n o t  d e s t r o y  h i m.

The o n l y  way t o  r e g u l a t e  c o r p o r a t i o n s  i s  v i a  e c o n o m i c  
p u n i s h m e n t ;  no o t h e r  "hammer" e x i s t s .  What i s  b e i n g  p u n i s h e d  
g e n e r a l l y  i s  c o r p o r a t e  b e h a v i o r ,  n o t  i n d i v i d u a l  b e h a v i o r .  T h u s ,  
c r i m i n a l  s e n t e n c e s  and f i n e s  a r e  i n a p p r o p r i a t e . I n  a d d i t i o n ,  
i t  i s  o f t e n  d i f f i c u l t  t o  g e t  o v e r w o r k e d  D i s t r i c t  A t t o r n e y s  t o  
p u r s u e  t h e s e  c r i m i n a l  a c t i o n s  and o b t a i n  t h e  d e s i r e d  o u t c o m e .  
T h e r e f o r e ,  " p r i v a t e  a t t o r n e y s  g e n e r a l "  a r e  n e c e s s a r y  t o  m o d i f y  
c o r p o r a t e  m i s b e h a v i o r .  L i m i t i n g  p u n i t i v e  d am ages  l i m i t s  t h e  
e f f e c t i v e n e s s  o f  t h a t  " h a m m e r . "  T h a t  hammer n e e d s  t o  be  
d e t e r m i n e d  r e l a t i v e  t o  t h e  f i n a n c i a l  w e a l t h  o f  a p a r t i c u l a r  
d e f e n d a n t .  The p r o b l e m  w i t h  l i m i t i n g  p u n i t i v e  damages  i s  t h e  
same p r o b l e m  t h a t  would  e x i s t  w i t h  any  " r a t i o "  d e t e r m i n a t i o n  
be twe en  a c t u a l  damages  and p u n i t i v e  d a m a g e s .  I t  w ou ld  n o t  t a k e  
i n t o  a c c o u n t  t h e  w e a l t h  o f  t h e  d e f e n d a n t  and p u n i t i v e  damages  
c o u l d  be  l i m i t e d  t o  a p o i n t  w h e r e  i t  would  h a v e  no p u n i t i v e  
e f f e c t .
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A c t u a l  m a l i c e  s h o u l d  n o t  be  r e q u i r e d  f o r  an  a w a r d  o f  
p u n i t i v e  d a m a g e s .  T h i s  would ex emp t  f rom p u n i t i v e  damages  
c o r p o r a t e  e n t i t i e s  whose  c o n d u c t  i s  r e c k l e s s  and u n d e r t a k e n  
w i t h  i n d i f f e r e n c e  t o  human l i f e .  P u n i t i v e  damages  a r e  n e e d e d  
t o  r e c t i f y  c o r p o r a t e  m i s b e h a v i o r  and  p r o t e c t  t h e  p u b l i c .

P u n i t i v e  damage a wa r ds  s h o u l d  n o t  be  g i v e n  t o  t h e
s t a t e .  The p u r p o s e  o f  p u n i t i v e  damages  i s  t o  s t o p  b e h a v i o r  o f
t h e  d e f e n d a n t  v i a  p u n i s h m e n t .  The b e h a v i o r  t o  be  s t o p p e d  i s  
t h e  c a u s e  o f  t h e  t o r t  v i c t i m ' s  i n j u r y .  T h e r e f o r e ,  i t  makes  
more s e n s e  t o  g i v e  t h e  p u n i t i v e  damages  t o  someone who i s  i n  
t h e  c l a s s  o f  p e o p l e  who a r e  i n j u r e d  by d e f e n d a n t ' s  c o n d u c t  t h a n  
i t  d o e s  t o  g i v e  t h e  damages  t o  p e o p l e  who h a v e  a b s o l u t e l y  no 
c o n n e c t i o n  w i t h  t h e  c o n d u c t .

A s i d e  f rom t h e  p r o b l e m s  i n d i v i d u a l l y  w i t h  e a c h  and 
e v e r y  one o f  t h e s e  p a r t i c u l a r  " t o r t  r e f o r m s , "  i t  h a s  b e e n  
d e m o n s t r a t e d  t h a t  t h e s e  r e f o r m s  h a v e  no  e f f e c t  w h a t s o e v e r  upon
i n s u r a n c e  premium r a t e s .  Many o f  t h e s e  " t o r t  r e f o r m s "  we r e
e n a c t e d  i n  s t a t e s  i n  t h e  m i d - 1 9 7 0 ' s  a s  a r e s p o n s e  t o  t h e  
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  c r i s i s .  Most  s t a t e s  e n a c t e d  some 
r e f o r m s ,  i n  v a r y i n g  c o m b i n a t i o n s ,  t o  b e  a p p l i e d  s o l e l y  t o  
m e d i c a l  m a l p r a c t i c e  c a s e s .  T h i s  was d o n e  i n  an e f f o r t  t o  l o w e r  
t h e  p r i c e  o f  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s .  P r o f e s s o r  
F r a n k  A. S l o a n ,  o f  V a n d e r b i l t  U n i v e r s i t y ,  u n d e r t o o k  a s t u d y  o f  
t h i s  l e g i s l a t i o n .  P r o f e s s o r  S l o a n ,  an  e c o n o m i s t ,  c o n c l u d e d  
t h a t  t h e r e  i s  " no  i n d i c a t i o n  t h a t  i n d i v i d u a l  s t a t e  l e g i s l a t i v e  
a c t i o n s  o r  a c t i o n s  t a k e n  c o l l e c t i v e l y  had  t h e i r  i n t e n d e d  
e f f e c t s  on p r e m i u m s . "  J o u r n a l  o f  H e a l t h  P o l i t i c s ,  P o l i c y  &
Law, V o l .  9,  No.  4 ,  W i n t e r  1985,  " S t a t e  R e s p o n s e s  t o  t h e  
M a l p r a c t i c e  I n s u r a n c e  ' C r i s i s '  o f  t h e  1 9 7 0 ' s :  an  E m p i r i c a l
A s s e s s m e n t , "  by F r a n k  A. S l o a n ,  V a n d e r b i l t  U n i v e r s i t y .
P r o f e s s o r  S l o a n  c o n c l u d e s  t h a t  t h e  s o u r c e s  o f  premium i n f l a t i o n  
a r e  n a t i o n a l  i n  s c o p e .  T h e r e f o r e ,  d e l i b e r a t e  a c t i o n s  t a k e n  a t  
s t a t e  l e v e l  h a v e  no e f f e c t  upon t h e  n a t i o n w i d e  i n s u r a n c e  
i n d u s t r y  i n  s e t t i n g  i n s u r a n c e  premium r a t e s .

A l a s k a  s h o u l d  pay p a r t i c u l a r  a t t e n t i o n  t o  P r o f e s s o r  
S l o a n ' s  c o n c l u s i o n s .  S i n c e  A l a s k a  i s  an e x t r e m e l y  s m a l l  s t a t e ,  
w r i t i n g  v e r y  few o f  t h e  n a t i o n a l  i n s u r a n c e  premium d o l l a r s ,  any 
t o r t  r e f o r m s  e n a c t e d  i n  A l a s k a  would h a ve  no e f f e c t  w h a t s o e v e r  
upon t h e  n a t i o n a l  i n s u r a n c e  r a t e s .  I n s u r a n c e  c o m p a n i e s  a r e  n o t  
g o i n g  t o  u n d e r t a k e  i n d e p e n d e n t  a c t u a r i a l  s t u d i e s  o f  A l a s k a  j u s t  
t o  c h a r g e  l o w e r  premium r a t e s  h e r e .

T h i s  T a s k  F o r c e  s h o u l d  pay p a r t i c u l a r l y  c l o s e  a t t e n t i o n  
t o  P r o f e s s o r  S l o a n ' s  a r t i c l e  ( a t t a c h e d  h e r e t o  a s  E x h i b i t  6 ) .  
P r o f e s s o r  S l o a n ' s  a r t i c l e  d e t a i l s  wh a t  we c a n  e x p e c t  t o  f i n d  i n



1995 as a r e s u l t  of a n y  to rt  r e f o r m s  that ar e  u n d e r t a k e n  today. 
It is a c t u a l l y  an o p p o r t u n i t y  to a s s e s s  the c h a n g e s ,  and  t he ir  
effects, b e f o r e  th e y a r e  m a d e .  T h e  "tort r e f o r m s’1 u n d e r t a k e n  
in re s po ns e to the m a l p r a c t i c e  i n s u r a n c e  c r i s i s  h a d  n o  e f f e c t  
upon i n s u r a n c e  p r e m i u m s .  S u c h  " r e f o r m s "  w i l l  h a v e  n o  e f f e c t  
upon this i n s u r a n c e  c r i s i s  e i t h e r .

Th e A m e r i c a n  to rt  s y s t e m  is a c o m p l e x  s y s t e m  of  
b a l a n c i n g  v i c t i m ' s  r i g h t s  an d  d e f e n d a n t ' s  r i g h t s .  It is 
do c u m e n t e d  t h a t  " t o r t  r e f o r m "  c h a n g e s  in this  s y s t e m  h a v e  n o  
effect upon the i n s u r a n c e  p r e m i u m  r at es  t ha t a r e  the  s u b j e c t  of 
this Task F o r c e ' s  a t t e n t i o n .  T h e r e f o r e ,  th is  T a s k  F o r c e  s h o u l d  
not re co m m e n d  an y  c h a n g e s  in the  tort s ys tem , b u t  s h o u l d  lo ok  
toward the m o d i f i c a t i o n  of i n s u r a n c e  p r a c t i c e s  to o b t a i n  a 
ch a ng e in i n s u r a n c e  r a t e s  and  i n s u r a n c e  a v a i l a b i l i t y .  T o  do  
oth er wi se  w o u l d  be  to p r e s c r i b e  a s o l u t i o n  t h a t  d o e s  not 
ad d res s the p r o b l e m .

S i n c e r e l y  yo ur s ,

B E R N A R D  P. K E L L Y  & A S S O C I A T E S

O c t o b e r  2 5 ,  1 9 8 5
P a g e  1 0

PAUL COSSMAN

P J C : amm

Enc.
1565A
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EXHIBIT 1

v

PROBLEMj Many i n s u r e d s  a r e  - f a c i n g  c r i s e s  i n  a v a i l a b i l i t y  a n d  
a f f o r d a b i 1 i t y  o-f l i a b i l i t y  i n s u r a n c e -  S t a t e s ,  m u n i c i p a l i t i e s ,  
e n v i r o n m e n t a l  c o n c e r n s ,  p r o d u c t  manu-f  a c t u r e r s  a n d  m e d i c a l  
p r o f e s s i o n a l s  a r e  a m o n g  t h e  h a r d e s t  h i t -  M o s t  d a y  c a r e  
c e n t e r s  a n d  n u r s e —m i d w i v e s  c a n n o t  - f i n d  c o v e r a g e  a n d  i - f  t h e y  
a r e  l u c k y  enauv; ,> t o  d o  s o ,  t h e  c o s t  i s  p r o h i b i t i v e .

T h e  t w i n  c r i s e s  o f  a v a i l a b i l i t y  a n d  a - f - f o r d a b i  1 i t y  a-f 
l i a b i l i t y  i n s u r a n c e  m a y  - f o r c e  manu-f a c t u r e r s  a n d  s e r v i  c e  
p r o v i d e r s  o u t  o-f t h e  n o r m a l  c o u r s e  o-f t h e i r  b u s i n e s s .  I-f d a y  
c a r e  c e n t e r s  c l o s e ,  s o m e  - f a m i l i e s  w i t h  m a r g i n a l  i n c o m e s  m i g h t  
l o s e  t h e i r  h o m e s  a s  w e l l  a s  a  s e c o n d  p a y c h e c k .  L o w e r  c o s t , '  
h i g h  q u a l i t y  c a r e  b i r t h i n g  c e n t e r s  may b e  f o r c e d  t o  c l o s e ,  a s  
i n d e e d  s o me  h a v e .  P r o d u c t s  w h i c h  a r e  s a f e  a n d  b e n e f i c i a l  
m i g h t  b e  k e p t  f r o m  m a r k e t s  a n d  p h y s i c i a n s  o r  s u r g e o n s  ma y  
q u i t  p r a c t i c e  b e c a u s e  o f  u n a v a i l a b l e  o r  u n a f f o r d a b l e  
l i a b i l i t y  i n s u r a n c e .  S o c i e t y  c a n n o t  f u n c t i o n  p r o p e r l y  w h e n  
i t s  c o m m e r c e  i s  s o  d i s r u p t e d .

SOLUTION. A f e d e r a l l y  s p o n s o r e d  r e i n s u r a n c e  p r o g r a m  t o  e a s e  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e  i n  
d i s t r e s s e d  l i n e s  o f  p r o p e r t y / c a s u a l t y  i n s u r a n c e .

PRECEDENT: I n  t h e  l a t e  6 0 ' s  t h e  f e d e r a l  g o v e r n m e n t  s e t  u p  a
r i o t  r e i n s u r a n c e  p r o g r a m .  T h e  f e d e r a l  g o v e r n m e n t  a g r e e d  t o  
r e i n s u r e  c a r r i e r s  f o r  t h e  s p e c i f i c  p e r i l  o f  c o n c e r n  ( r i o t )  i n  
e x c h a n g e  f o r  t h e i r  f o r m i n g  p o o l s  t o  a s s u r e  f u l l  c o v e r a g e  
( i n c l u d i n g  f i r e ,  l i a b i l i t y ,  e t c . )  i n  d i s t r e s s e d  a r e a s .  T h e  
f e d e r a l  g o v e r n m e n t  c o l l e c t e d  r e i n s u r a n c e  p r e m i u m s  ( a n d  m a d e  
£ 1 2 5  m i l l i o n )  a n d  a l s o  r e q u i r e d  i n s u r e r s '  t o  i m p o s e  c e r t a i n  
s a f e t y  r e q u i r e m e n t s  u p o n  r i s k s  t h e y  u n d e r t o o k . ( S e e ,  1 2  USC 
17 4 9 b b b , 4 2  USC 4 0 1 1  ( 1 9 6 8 ) ) .  • .

IMPLEMENTATION: L e g i s l a t i o n  w o u l d  h a v e  t o  b e  p a s s e d  t o  g i v e
s o m e  f e d e r a l  a g e n c y  s t a n d - b y  a u t h o r i t y  t o  d e c l a r e  c e r t a i n
l i n e s  o f  p r o p e r t y / c a s u a l  t y  i n s u r a n c e  '’d i s t r e s s e d ' ’ a n d
e l i g i b l e  f o r  r e i n s u r a n c e  f r o m  t h e  f e d e r a l  p r o g r a m .  T h e
" d i s t r e s s e d "  d e t e r m i n a t i o n  w o u l d  h a v e  t o  b e  m a d e  u p o n
a p p l i c a t i o n  o r  a t  t h e  a g e n c y ' s  d i s c r e t i o n .  I n i t i a l  f u n d i n g
w o u l d  b e  f r o m  b o r r o w i n g  a u t h o r i t y  f r o m  t h e  T r e a s u r y ,  l a t e r
p a i d  b a c k  t h r o u g h  t h e  c o l l e c t i o n  o f  r e i n s u r a n c e  p r e m i u m s  a n d
a  s u r c h a r g e  u p o n  a l l  p r o p e r t y / c a s u a l t y  p r e m i u m s  p a i d .  A
s u r c h a r g e  o f  . 2 5  p e r c e n t  u p o n  a l l  p r e m i u m s  p a i d  w o u l d
g e n e r a t e  a b o u t  SZOO  m i l l i o n  p e r  y e a r  a n d  w i t h  i n t e r e s t  w o u l d
m a ke  a l m o s t  T6 b i l l i o n  a v a i l a b l e  t o  r e i n s u r e  d i s t r e s s e d  l i n e s  •
a t  t h e  b o t t o m  o f  t h e  n e x t  u n d e r w r i t i n g  c y c l e .

OUTCOME: D i s t r e s s e d  l i n e s  o f  p r o p e r t y / c a s u a l t y  i n s u r a n c e  w i l l  
b e  s t a b i l i z e d  a g a i n s t  t h e  v a g a r i e s  o f  t h e  u n d e r w r i t i n g  c y c l e .  
R e a s o n a b l y  s a f e  r i s k s  l i k e  m o s t  d a y  c a r e  c e n t e r s  a n d  n u r s e -  
m i d w i v e s  w i l l  b e  a b l e  t o  o b t a i n  e s s e n t i a l  i n s u r a n c e .  S o c i e t y  
w i l l  n o t  b e  f a c e d  w i t h  t h e  l a c k  o f  p r o d u c t s  o r  s e r v i c e s  
b e c a u s e  o f  u n a v a i l a b l e  o r  u n a f f o r d a b l e  i n s u r a n c e .
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S e c t i o n  — C13 — (.c.) W i t h i n  3 0  d a y s  a - f t e r  t h e  r e c e i p t  o-f a n  
a p p l i c a t i o n  b y  a n y  manu-f  c c t u r e r , s e r v i c e  p r o v i d e r  o r  a n y  
g r o u p  o r  a s s o c i a t i o n  r e p r e s e n t ! r . g  s u c h  m a n u f a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s ,  t h o  C o m m i s s i o n  s h a l l  c o n d u c t  a  h e a r i n g  o n  
t h o  r e a c o n a b l o  a v a i l a b i l i t y  a n d  a - f - f o r d a o i  1 i t v  o-f a d e q u a t e  
c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  o t h e r  l i n e s  o-f 
i n s u r a n c e  - f o r  t h a t  i n a n u - f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  t h e  
m e m b e r s  o-f a n y  g r o u p  o r  a s s o c i a t i o n  o-f manu-f  a c t u r e r s  o r  
s e r v i c e  p r o v i d e r s .

( b )  T h e  C o m m i s s i o n  may  i n  i t s  d i s c r e t i o n  h o l d  
h e a r i n g s  t o  i n v e s t i g a t e  t h e  r e a s o n a b l e  a v a i l a b i l i t y  o r
a-f -f o r  d a b i  1 i  t y  o-f c o m m e r c i a l  g e n e r a l  l i a b i l i t y  i n s u r a n c e  a n d  
o t h e r  s u c h  l i n e s  o-f i n s u r a n c e  a s  - f rom t i m e  t o  t i m e  b e c o m e  
u n a v a i l a b l e  o r  u n a - f - f o r d a b i o  t h e r e b y  t h r e a t e n i n g  t h e  h e a l t h ,  
w e l f a r e  o r  c o m m e r c e  o-f t h o  U n i t e d  S t a t e s  a n d  t h e  v a r i o u s  
s t a t e s  b y  m a k i n g  some? m a n u f a c t u r e d  g o o d  o r  p r o v i d e d  s e r v i c e  
u n a v a i l a b l e  o r  a v a i l a b l e  o n l y  a t  a n  u n r e a s o n a b l e  c o s t .

( c )  W i t h i n  3 0  d a y s  aftEr t h e  h e a r i n g  r e q u i r e d  
u n d e r  s u b s e c t i o n  ( a )  o r  c o n d u c t e d  u n d e r  s u b s e c t i o n  (b> t h e  
C o m m i s s i o n  s h a l l  d e t e r m i n e  i n  w r i t i n g ,  b a s e d  u p o n  t h e  r e c o r d  
o f  t h e  h e a r i n g  c o n d u c t e d  p u r s u a n t  t o  s u b s e c t i o n  ( a )  o r  < b ) ,  
w h e t h e r  t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  <a) o r  ( b )  i s  , 
a n d  w i l l  b e ,  r e a s o n a b l y  a v a i l a b l e  o r  a f f o r d a b l e  t o  a f f e c t e d  
m a n u f a c t u r e r s , s e r v i c e  p r o v i d e r s  o r  t h e  m e m b e r s  o f  a n y  g r o u p  
o r  a s s o c i a t i o n  r e p r e s e n t i n g  m a n u f a c t u r e r s  o r  s e r v i c e  
p r o v i d e r s  t o  c o v e r  a n t i c i p a t e d  c l a i m s .  S u c h  d e t e r m i n a t i o n ,  
a n d  t h e  b a s i s  t h e r e f o r e ,  s h a l l  b e  p u b l i s h e d  i n  t h e  F e d e r a l  
R e g i  s t e r .

( d )  ( 1 )  I f  t h e  C o m m i s s i o n  d e t e r m i n e s  a t  a n y  t i m e
t h a t :

<A) t h e  i n s u r a n c e  d e s c r i b e d  i n  s u b s e c t i o n  ( a )  
o r  ( b )  i s  n o t  a v a i l a b l e  o r  r e a s o n a b l y  a f f o r d a b l e  f r o m  t h e  
p r i v a t e  s e c t o r  t o  a p p l i c a n t s  u n d e r  s u b s e c t i o n  ( a )  o r  t h e  
a f f e c t e d  p a r t i e s  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  ( b )  t o  
c o v e r  a n t i c i p a t e d  c l a i m s ;

CB) i n  o r d e r  f o r  a n  a p p l i c a n t  u n d e r  s u b s e c t i o n
( a )  o r  a f f e c t e d  p a r t y  d e s c r i b e d  p u r s u a n t  t o  s u b s e c t i o n  ( b )  t o  
h a v e  r e g u l a r  o p e r a t i o n s  i n  t h e  U n i t e d  S t a t e s ,  a s s i s t a n c e  
u n d e r  a n y  o f  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  s e c t i o n s  C23 o r  
C3 II i s  n e c e s s a r y ;  a n d

<C> t h e  a v a i l a b i l i t y  o f  s u c h  g o o d s  o r  s e r v i c e s  
f r o m  t h a t  a p p l i c a n t  u n d e r  s u b s e c t i o n  ( a )  o r  a f f e c t e d  p a r t y  

u n d e r  s u b s e c t i o n  (b> i s  e s s e n t i a l  t o  p r o m o t e  t h e  p u b l i c  
h e a l t h ,  w e l f a r e  o r  t h e  g e n e r a l  c o m m e r c e  o f  t h e  U n i t e d  S t a t e s ,  
t h e  C o m m i s s i o n  i s  a u t h o r i z e d ' t o  i m p l e m e n t  t h e  i n s u r a n c e  p o o l  

- d e s c r i b e d  i n  s e c t i o n —C23 — a n d  t h e  r e i n s u r a n c e  c o v e r a a e  
d e s c r i b e d  i n  s e c t i c n - C 3 1 -  w i t h  r e s p e c t  t o  s u c h  g o o d s  o r  
s e r v i c e s .  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  d e t e r m i n e s  t h a t  o n e  
o r  b o t h  o f  t h e  p r o g r a m s  p r o v i d e d  f o r  i n  s e c t i o n  —C 2 3 — o r  — 
C 3 3 -  r e a s o n a b l y  a s s u r e s  t h e  a v a i l a b i l i t y  o r  a f f o r d a b i l i t y  o f  
s u c h  g o o d s  o r  s e r v i c e s  i n  t h e  U n i t e d  S t a t e s ,  t h e  C o m m i s s i o n  
may  i m p l e m e n t  t h e  o p e r a t i o n  o f  t h e  p r o g r a m s  d e s c r i b e d  
t h e r e i  n .



4

( 2 )  t o  * - - f u r t h e r  t h e  p u r p o s e s  o-f t h i s  a c t  a n d  i n  
r e c o g n i t i o n  o-f t h o  c r i t i c a l  s i t u a t i o n  - f a c i n g  b o t h  d a y  c a r e  
c e n t e r s  i n  i n s u r i n g  - f o r  t h e  s p e c i - f i c  p e r i l  o-f c h i l d  a b u s e  a n d  
n u r s e —m i d w i v o c  i n  o b t a i n i n q  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e ,  . 
t h o  G o n g r e c c  m a k e s  t h e  n e c e s s a r y  d e t e r m i n a t i o n  f o r  t h e  
C o m m i c c i o n  t o  i m p l c K n c n t . ^ s c c t i o n  Z2 .1 ,  C31 o r  b o t h  a n d  a n y  o t h e r  
p e r t i n e n t  s e c t i o n  u n d e r  t h i s  - t i t l e  f o r  t h e s e  a f f e c t e d  
p a r t i e s .  A f f e c t e d  p a r t y  e l i g i b i l i t y  u n d e r  s e c t i o n  C l l ( d ) ( 2 )  
s h a l l  n o t  b e  s u b j e c t  t o  r e v i e w  b y  t h e  C o m m i s s i o n  u n t i l  9 0  
d a y s  a f t e r  t h o  e n a c t m e n t  o f  t h i s  t i t l e .

( 3 )  To  t h o  e x t e n t  f e a s i b l e ,  t h e  p r o g r a m s  
p r o v i d e d  f o r  u n d e r  t h i s  t i t l e  s h a l l  b e  i m p l e m e n t e d  i n  a  
m a n n e r  t o  i n s u r e  t h a t :

(A) s u c h  p r o g r a m s  w i l l  n o t  a c t  a s  a  
d i s i n c e n t i v e  t o  i m p r o v e m e n t s  i n  p r o d u c t  s a f e t y  o r  s a f e  
s e r v i c e  d e l i v e r y ,  a n d  s h a l l  o p e r a t e  t o  p r o m o t e  p r o d u c t  s a f e t y  
a n d  s a f e  s e r v i c e  d e l i v e r y  t h r o u g h  t h e  e s t a b l i s h m e n t  o f  m o d e l s  
f o r  r i s k  m a n a g e m e n t  a s  m a y  b e  a g r e e d  u p o n  b y  t h e  C o m m i s s i o n ,  
t h o  i n s u r e r s  a n d  t h e  i n s u r e d s  a s  a  p r e r e q u i s i t e  f o r  
e l i g i b i l i t y  f o r  a n y  o f  t h o  p r o g r a m s  u n d e r  t h i s  t i t l e .

(B)  e a c h  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  w h i c h  
b e n e f i t s  f r o m  s u c h  p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  g o o d s  o r

/ s e r v i c e s  s h a l l  r e m a i n  a v a i l a b l e  t o  t h e  p u b l i c  d u r i n g  t h e  
p e r i o d  i n  w h i c h  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  
o r  t h e  i n s u r e r  o f  s u c h  p r o d u c t  m a n u f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  p r o g r a m s .

(C) e a c h  i n s u r e r  w h i c h  b e n e f i t s  f r o m  s u c h  
p r o g r a m s  w i l l  a g r e e  t h a t  s u c h  i n s u r a n c e  a s  i s  w r i t t e n  d u r i n g  
t h o  p e r i o d  i n  w h i c h  s u c h  i n s u r e r  o r  i t s  i n s u r e d  p r o d u c t  
m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  p a r t i c i p a t e s  i n  s u c h  
p r o g r a m s  s h a l l  h a v o  p r e m i u m s  w h i c h  a r e  b a s e d  u p o n  a n  
e x p e r i e n c e  r a t e .

S e c t i o n —C21—<a ) A f t e r  m a k i n g  f i n d i n g s  u n d e r  s e c t i o n  C l l ,  t h e  
C o m m i s s i o n  s h a l l  e n c o u r a g e  a n d  o t h e r w i s e  a s s i s t  a n y  i n s u r a n c e  
c o m p a n i e s  w h i c h -  m e e t  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  Cc) a n d  
a n y  o t h e r s  s o t  o u t  i n  t h i s  t i t l e  t o  f o r m ,  o r  o t h e r w i s e  j o i n  
t o g e t h e r  i n  i n s u r a n c e  p o o l s  f o r  t h e  p u r p o s e  o f  a s s u m i n g ,  o n  
s u c h  t e r m s  a n d  c o n d i t i o n s  a s  may  b e  a g r e e d  u p o n ,  s u c h  
f i n a n c i a l  r e s p o n s i b i l i t y  a s  w i l l  e n a b l e  s u c h  c o m p a n i e s  a n d  
o t h e r  i n s u r e r s ,  w i t h  f e d e r a l  f i n a n c i a l  a n d  o t h e r  a s s i s t a n c e  
u n d e r  t h i s  t i t l e ,  t o  a s s u m e  a  r e a s o n a b l e  p o r t i o n  o f  
r e s p o n s i b i l i t y  f o r  t h e  a d j u s t m e n t  a n d  p a y m e n t  o f  c l a i m s  
a r i s i n g  f r o m  p r o d u c t  o r  s e r v i c e  i n d u c e d  i n j u r i e s ,  
d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s .

( b )  F u n d s  f r o m  s u c h  i n s u r a n c e  p o o l s  s h a l l  b e  
a v a i l a b l e  o n l y  t o  p a y  c l a i m s  ' r e s u l t i n g  f r o m  p r o d u c t  o r

' s e r v i c e  r e l a t e d  a c t i o n s  i n  e x c e s s  o f  s u c h  a m o u n t s  a s  a r e  
e s t a b l i s h e d  e a c h  y e a r  b y  t h e  C o m m i s s i o n .  T h e  C o m m i s s i o n  may 
e s t a b l i s h  d i f f e r i n g  a m o u n t s  f o r  e a c h  m a n f a c t u r e r  o r  s e r v i c e  
p r o v i d e r  o r  i n s u r e r  a n d  e a c h  g o a d  o r  s e r v i c e  b a s e d  u p o n  t h e  
n e e d s  o f  t h e  m a n u f a c t u r e r  o r  s e r v i c e  p r o v i d e r  o r  i n s u r e r  a n d  
o t h e r  r e l e v a n t  f a c t o r s .

( c )  a n y  i n s u r e r  l i c e n s e d  t o  o p e r a t e  a s  s u c h  b y  
a n y  s t a t s ,  t e r r i t o r y  o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s  s h a l l



b o  e l i g i b l e  f a r  p a r t i c i p a t i o n  i n  s u c h  i n s u r a n c e  p o o l s .
( d )  S u c h  i n s u r a n c e  p o o l s  ma y  b e  f u n d e d  b y  

p r e m i u m s  p a i d  b y  m a n u f a c t u r e r s  o r  s e r v i c e  p r o v i d e r s  t o  
i n s u r e r s  a p p r o v e d  b y  t h o  C o m m i s s i o n -  I f  t h e  C o m m i s s i o n  f i n d s ,  
a f t e r '  n o t i c e  a n d  p u o l i c . h e a r i n g ,  c n a t  t h e  p r e m i u m s  c h a r g e d  b y  
s u c h  i n c u r a n c c  p o o l  s j m a k c ;  t h o . ' i n s u r a n c e  f r o m  s u c h  i n s u r a n c e  
p o o l  u n a v a i l a b l e  f o r ' m a n u f a c t u r e r s  c r  s e r v i c e  p r o v i d e r s ,  t h e  
C o m m i c c i o n  m a y  a m e n d  t h o  t e r m s  a n d  c o n d i t i o n s  o f  r e i n s u r a n c e  
u n d e r  t h i s  t i t l e  t o  l o w e r  p r e m i u m s  t o  b o  p a i d  b y  s u c h  
m a n u f a c t u r e r s  o r  c c r v i c o  p r o v i d e r s .

S e c t i o n  C 3 1 ( a )  I n  o r d e r  t o  f u r t h e r  t h e  p u r p o s e s  o f  t h i s  
t i t l e ,  t h o  C o m m i s c i o n  m a y  t a k e  s u c h  a c t i o n  a s  may b e  
n e c e s s a r y  t o  m a k o  a v a i l a b l e , t o  t h e  i n s u r a n c e  p o o l s  f a r m e d  o r  
o t h e r w i s e  c r e a t e d  u n d e r  s e c t i o n  C 2 3 , r e i n s u r a n c e  c o v e r a g e  
u n d e r  t h i s  s e c t i o n  t o .  a n y  i n s u r e r  c r  p o o l  f o r  l o s s e s  a s s u m e d  
b y  s u c h  i n s u r e r s  o r  p o o l s  i n  a c c o r d a n c e  w i t h  t h e  a g r e e m e n t s  
e n t e r e d  i n t o  u n d e r  s u b s e c t i o n  ( b > .

( b )  <1) F o l l o w i n g  t h e  d a t e  o f  e n a c t m e n t  o f  t h i s  
t i t l e ,  t h o  C o m m i s s i o n  i s  a u t h o r i z e d  t o  e n t e r  i n t o  a n y  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  a n y  o t h e r  a r r a n g e m e n t  w i t h  
a n y  i n s u r e r  o r  p o o l  f a r  r e i n s u r a n c e  c o v e r a g e ,  i n  
c o n s i d e r a t i o n  o f  p a y m e n t  o f  s u c h  p r e m i u m s ,  f e e s  o r  o t h e r  
c h a r g e s  b y  i n s u r e r s  o r  p o o l s  w h i c h  t h e  C o m m i s s i o n  d e e m s  t o  b e  
a d e q u a t e  a s  r e q u i r e d  u n d e r  S e c t i c n - C 5 1 — o f  t h i s  t i t l e  t o  
o b t a i n  a g g r e g a t e  r e i n s u r a n c e  p r e m i u m s  a n d  c h a r g e s  f o r  d e p o s i t  
i n  t h o  O m n i b u s  R e i n s u r a n c e  F u n d  e s t a b l i s h e d  u n d e r  S e c t i o n - C 5 1 -  

i n  e x c e s s  o f  t h e  e s t i m a t e d  a m o u n t  o f  i n s u r e d  p r o d u c t  o r  
s e r v i c e  i n d u c e d  l o s s e s  i n  1 9 8 5 ,  a n d  t h e r e a f t e r  t h e  C o m m i s s i o n  
ma y  i n c r e a s e  o r  d c c r e a s o  s u c h  p r e m i u m s  o r  c h a r g e s  i f  i t  i s  
f o u n d  t h a t  s u c h  a c t i o n  i s  n e c c e s s a r y  o r  a p p r o p r i a t e  t o  c a r r y  
o u t  t h e  p u r p o s e s  o f  t h i s  t i t l e .

(A) R e i n s u r a n c e  o f f e r e d  u n d e r  t h i s  t i t l e  s h a l l  
r e i m b u r s e  a n  i n s u r e r  o r  p o o l  f o r  i t s  t o t a l  p r o v e d  a n d  
a p p r o v e d  c l a i m s -  f o r  c o v e r e d  l o s s e s  r e s u l t i n g  f r o m  p r o d u c t  o r  
s e r v i c e  i n d u c e d  i n j u r i e s ,  d i s a b i l i t i e s ,  i l l n e s s e s  a n d  d e a t h s  
d u r i n g  t h o  t e r m  o f  t h e  r e i n s u r a n c e
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  o v e r  a n d  
a b o v e  t h o  a m o u n t  o f  t h e  i n s u r e r ' s  c r  p o o l ' s  r e t e n t i o n  o f  s u c h  
l a s s e s  a s  p r o v i d e d  i n  s u c h  r e i n s u r a n c e  c o n t r a c t ,  a g r e e m e n t ,  
t r e a t y ,  o r  o t h e r  a r r a n g e m e n t  e n t e r e d  i n t o  u n d e r  t h i s  s e c t i o n .

(B)  S u c h  r e i n s u r a n c e  c o n t r a c t s ,  a g r e e m e n t s ,  
t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  may b e  m a d e  w i t h o u t  r e g a r d  t o  
s e c t i o n  3 6 7 9 ( a )  o f  t h e  R e v i s e d  S t a t u t e s  o f  t h e  U n i t e d  S t a t e s  
(3 1  USC 6 6 5 ( a ) ) ,  a n d  s h a l l  i n c l u d e  a n y  t e r m s  a n d  c o n d i t i o n s  
w h i c h  t h e  C o m m i s s i o n  d e e m s  n e c e s s a r y  t o  c a r r y  o u t  t h e  
p u r p o s e s  o f  t h i s  t i t l e -  T h e  t e r m s  a n d  c o n d i t i o n s  o f  s u c h  
c o n t r a c t s ,  a g r e e m e n t s ,  t r e a t i e s ,  o r  o t h e r  a r r a n g e m e n t s  w i t h  
i n s u r e r s  o r  p o o l s ,  t h r o u g h o u t  t h e  c o u n t r y ,  i n  a n y  o n e  y e a r  
s h a l l  b o  u n i f o r m :  P r o v i d e d ,  whe-1' "  n e c e s s a r y  t o  f u r t h e r
t h e  p u r p o s e s  o f  t h i s  t i t l e ,  p r o  r a t a  a n d  c c h e r  s u c h  f o r m s  o f  
r e i n s u r a n c e  ma y  b e  i n c l u d e '  '• s u c h  t e r m s  a n d  c o n d i t i o n s .

(C)  S u c h  r e i  ' . c e  s h a l l  b e  p r o v i d e d  u p o n
s u c h  t e r m s  a n d  c o n d i t i o n s  d s u b j e c t  t o  s u c h  d e d u c t i b l e s



a n d  o t h e r  r e s t r i c t i o n s  a n d  l i m i t a t i o n s ,  a s  t h e  C o m m i s s i o n  
d e e m s  a p p r o p r i a t e ,  b u t  n o . r e i n s u r a n c e  s h a l l  b e  a v a i l a b l e  t o  a 

p r o d u c t  m a n u f a c t u r e r ,  s e r v i c e  p r o v i d e r ,  i n s u r e r  o h  p o o l  o f  
i n s u r a n c e  w h i c h  t h e - .  C o m m i s E l  o n  d e t e r m i n e s  t o  b e  u n i n s u r a b l e  
o r  t o  a n y  p r o d u c t  m c n u r a c i u r c r ,  s e r v i c e  p r o v i d e r ,  i n s u r e r ,  o r  
p o o l  o f  i n s u r a n c e ,  w i t h - r T c c p c ~ . t ‘. toT.  w h i c h  r e a s o n a b l e  p r o t e c t i v e  
m e a s u r e s  t o  p r e v e n t  I o e c ^ ‘‘c o n s i s t e n t '  w i t h  s t a n d a r d s  
e s t a b l i s h e d  b y  t h o  C o m m i s s i o n  u n d e r  s e c t i o n  C 1 3 ( d ) ( 3 )  ( A ) ,  
h a v e  n o t  b e e n  a d o p t e d .  ' '

(D) A n y  c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  
e r r ^ n g e m e n t  f o r  r e i n s u r a n c e  u n d e r  t h i s  s e c t i o n  s h a l l  b e  f a r  a  
c a l e n d a r  y e a r .

S e c t i o n  4 ( a )  T h o  C o m m i s s i o n  s h a l l  t a k e  s u c h  a c t i o n  a s  i s  
n e c e s s a r y  o r  a p p r o p r i a t e  t o  m a k e  r e i n s u r a n c e  a v a i l a b l e  
d i r e c t l y  t o  i n s u r e r s  w h i c h  p a r t i c i p a t e  i n  p o o l s  c r e a t e d  u n d e r  
t h i s  t i t l e  f a r  t h a t  p o r t i o n  o f  t h e i r  b u s i n e s s  w h i c h  i s  
r e l a t e d  t o  a n y  d i s t r e s s e d  l i n o  a s  d e t e r m i n e d  u n d e r  s e c t i o n  
C 1 3 ( d )  w h i c h  i s  w r i t t e n  a n d  n o t  w i t h i n  a  p o o l  c r e a t e d  
p u r s u a n t  t o  s e c t i o n  C23 o f  t h i s  t i t l e .

( b )  S u c h  r e i n s u r a n c e  ma y  b e  m a d e  p u r s u a n t  t o  
c o n t r a c t ,  a g r e e m e n t ,  t r e a t y ,  o r  o t h e r  a r r a n g e m e n t ,  a n d  
p u r s u a n t  t o  s u c h  r e g u l a t i o n s  a s  may  b e  r e a s o n a b l y  p r e s c r i b e d  
b y  t h e  C o m m i s s i o n .

S e c t i o n  5 ( a )  T o  c a r r y  o u t  t h e  p r o g r a m s  a u t h o r i z e d  u n d e r  t h i s  
t i t l e ,  t h o  C o m m i s s i o n  m a y  e s t a b l i s h  i n  t h e  T r e a s u r y  o f  t h e  
U n i t e d  S t a t e s  a n  O m n i b u s  R e i n s u r a n c e  F u n d  w h i c h  s h a l l  b e  
a v a i l a b l e  w i t h o u t  f i s c a l  y e a r  l i m i t a t i o n s —

( 1 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  t h e  
r e i n s u r a n c e  c o v e r a g e  p r o v i d e d  u n d e r  s e c t i o n  C33 ;  a n d

( 2 )  t o  p a y  r e i n s u r a n c e  c l a i m s  u n d e r  s e c t i o n  C 43 ;
a n d

( 3 )  t o  p a y  s u c h  a d m i n i s t r a t i v e  e x p e n s e s  a s  ma y  b e
n e c e s s a r y  o r  a p p r o p r i a t e  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s
t i t l e ;  a n d

( 4 )  t o  r e p a y  t o  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  s u c h  
s u m s ,  i n c l u d i n g  i n t e r e s t  t h e r e o n ,  a s  may  b e  b o r r o w e d  f r o m  h i m  
■for p u r p o s e s  o f  s u c h  p r o g r a m s  u n d e r  s e c t i o n  C53 ( b )  .

( b )  T h e  r e i n s u r a n c e  f u n d  u n d e r  t h i s  s e c t i o n  m a y  b e  
f i n a n c e d  b y :  . I

( 1 )  c u c h  a m o u n t s  a s  may  f r o m  t i m e  t o  t i m e  b e  
a d v a n c e d  t o  t h e  f u n d  f r o m  t h e  g e n e r a l  f u n d  o f  t h e  T r e a s u r y  i n  
o r d e r  t o  m a i n t a i n  t h e  f u n d  i n  a n  o p e r a t i v e  c o n d i t i o n  a d e q u a t e  
t o  m o o t  i t s  l i a b i l i t i e s ;  a n d  :
1 ( 2 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h
may b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C 3 3 ;  a n d

( 3 )  p r e m i u m s ,  f e e s ,  o r  o t h e r  s u c h  c h a r g e s  w h i c h  
may  b e  c o l l e c t e d  i n  c o n n e c t i o n  w i t h  t h e  r e i n s u r a n c e  c o v e r a g e  
p r o v i d e d  u n d e r  s e c t i o n  C 4 3 ;  a n d

( 4 )  s u c h  a m o u n t s  a s  may b e  r a i s e d  b y  t h e  
e s t a b l i s h m e n t  o f  a n  u n i f o r m  s u r c h a r g e  u p o n  p r e m i u m s  p a i d  t o



p r o p e r t y  a n d  c a s u a l t y  i n c u r e r s .  .
(A) t h e  T r e a s u r y  c h a l l ,  n o  l a t e r  t h a n  1 2 0  d a y s  

' a f t e r  t h o  e n a c t m e n t  .* o-f t h i s . *  t i  t i c , c o l l e c t '  a  . - 0 0 2 5  ( . 2 5  
p e r c e n t )  c u r c h c r q o ■u p o n  a l l ' p r g n i u n w  p a i d  t o  p r o p e r t y  a n d  
c a c u c l t y  i n c u r c r c  w h i e r r .  r e v e n u e s .  s h a l l  g o  t o  m a i n t a i n  t h e  
r e i n s u r a n c e -  f u n d  • ' c r e c t c i r ; ' t m d s r :;t h i s ' s e c t i o n •:i n  a n  o p e r a t i v e  
c o n d i t i o n  a d e q u a t e  t o -  m e c t r ' i t c - ' l i a b i l i t i e s . . !

( 5 )  i n t e r e s t  w h i c h  m a y  b e  e a r n e d  o n  i n v e s t m e n t s  o f  
t h o  f u n d ;  a n d  ■:

( 6 )  r e c e i p t s  f r c m - a n y  o t h e r  s o u r c e  w h i c h  m a y ,  f r o m  
t i m e  t o  t i m e ? ,  b e  c r e d i t e d  t o  t h e  f u n d . .

S e c t i o n  C 6 3 ( a )  I f  a t  a n y  t i m e  t h e  C o m m i s s i o n  m a k e s  t h e  
d e t e r m i n a t i o n s  d e s c r i b e d  i n  s e c t i o n  C 1 3 ( d ) ,  t h e  C o m m i s s i o n  
m a y ,  i n  c a r r y i n g  o u t  i t s  r e s p o n s i b i l i t i e s  u n d e r  t h i s  t i t l e ,  
u t i l i z e —  *

( 1 )  i n s u r a n c e  c o m p a n i e s  a n d  o t h e r  i n s u r e r s ,  
i n s u r a n c e  a g e n t s  a n d  b r o k e r s  , a n d  i n s u r a n c e  a d j u s t m e n t  
o r g a n i z a t i o n s ,  a s  f i s c a l  o f f i c e r s  o f  t h e  U n i t e d  S t a t e s ,

<2) o f f i c e r s  a n d  e m p l o y e e s  o f  t h e  F e d e r a l  T r a d e  
C o m m i s s i o n ,  a n d  s u c h  o t h e r  o f f i c e r s  a n d  e m p l o y e e s  o f  a n y  
e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  
U n i t e d  S t a t e s  C o d e )  a s  t h e  C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  
s u c h  a g e n c y  m a y  f r o m  t i m e  t o  t i m e  a g r e e  u p o n ,  o n  a  
r e i m b u r s e m c n t  o r  o t h e r  b a s i s ,  o r

( 3 )  b o t h  o f  t h o  a l t e r n a t i v e s  s p e c i f i e d  i n  
p a r a g r a p h s  ( 1 )  a n d  ( 2 ) ,  o r  a n y  c o m b i n a t i o n  t h e r e o f .

S e c t i o n  C 7 3 ( a )  T h e  C o m m i s s i o n  may  i n  t h o  i n t e r e s t  o f  
f u r t h e r i n g  t h e  p u r p o s e s  o f  t h i s  t i t l e  d e l e g a t e  a u t h o r i t y  t o  
a d m i n i s t e r  a n y  p o r t i o n  o f  t h i s  t i t l e  t o  o t h e r  a p p r o p r i a t e  
o f f i c e r s  a n d  e m i c v e e s  o f  a n y  e x e c u t i v e  a g e n c y  ( a s  d e f i n e d  i n  
s e c t i o n  1 0 5  o f  t i t l e  5  o f  t h e  U n i t e d  S t a t e s  C o d e )  a s  t h e  
C o m m i s s i o n  a n d  t h e  h e a d  o f  a n y  s u c h  a g e n c y  ma y  f r o m  t i m e  t o  
t i m e  a g r e e :  P r o v i d e d  t h a t  a n y  a c t i o n  t a k e n  b y  a n y  s u c h  a g e n c y  
o f f i c e r  o r  e m p l o y e e  s h a l l  n o t  b e  i n c o n s i s t e n t  w i t h  a n y  
p o r t i o n  o f  t h i s  t i t l e .

( b )  ( 1 )  T h e  C o m m i s s i o n  t h r o u g h  i t s  B u r e a u  o f  
C o m p e t i t i o n  s h a l l  p e r i o d i c a l l y  r e v i e w  e a c h  p l a n  u n d e r  t h i s  
t i t l e  a n d  t h e  m e t h o d s  a n d  p r a c t i c e s  b y  w h i c h  s u c h  p l a n  i s  
a c t u a l l y  b e i n g  c a r r i e d  o u t  i n  o r d e r  t o —

(A) A s s u r e  t h a t  s u c h  p l a n  i s  e f f e c t i v e l y  
m a k i n g  c o m m e r c i a l  g e n e r a l  l i a b i l i t y  a n d  o t h e r  e s s e n t i a l  l i n e s  
o f  l i a b i l i t y  i n s u r a n c e  r e a d i l y  a v a i l a b l e  t o  s u c h  p r o d u c t  
m a n u f a c t u r e r s  a n d  s e r v i c e  p r o v i d e r s  a s  i s  i n t e n d e d  a n d  i s  
o t h e r w i s e  c a r r y i n g  o u t  t h e  p u r p o s e s  o f  t h i s  t i t l e ,  a n d  i n  

* b r d e r  t o  i d e n t i f y  a n y  a s p e c t s  o f  t h e  o p e r a t i o n  o r
a d m i n i s t r a t i o n  o f  s u c h  p l a n  w h i c h  may  r e q u i r e  r e v i s i o n ,  
m o d i f i c a t i o n  , o r  o t h e r  a c t i o n  t o  c a r r y  o u t  s u c h  p u r p o s e s .

(B)  R e p o r t  t o  t h e  C o n g r e s s  a t  l e a s t  o n c e  
a  y e a r  t h e  f i n d i n g s  o f  a n y  s u c h  i n v e s t i g a t i o n  u n d e r  
s u b s e c t i o n  b ( i ) ( A ) , o r  f r o m  t i m e  t o  t i m e  a s  may b e  r e q u e s t e d

s h e  C o n g r e s s  t o  r e p o r t  o n  t h e  c u r r e n t  s t a t u s  o f  a l  )
■ams u n d e r  t h i s  t i t l e .



S e c t i o n  C83 ( a )  W i t h i n  TO- d a y s -  a f t e r - t h o  e n a c t m e n t  o-f t h i s  
t i t l o  a n d  b e f o r e  i m p l e m e n t a t i o n  o f - ' - t h c -  p r o g r a m s  c o n t a i n e d  . 
t h c r o i r r . f  o r  t h e  b e n e f i t  o f . -any a p p l i c a n t ,  a f f e c t e d  p a r t y .  , 
i n c u r c r  o r -  p o o l  o f ^ / i n c u r ' f c n c e v ^ t h o ^ C o m m i s c i o n - s h a l l  p r e p a r e  
a n d  t r a n s m i t  a  r e p o r t :  t o / t h e : -C o n g r e s s - - w h i c h  s h a l l  —

<1) i n d i c a t e  t h e  n a t u r e  a n d  e x t e n t  o f  
a n t i c i p a t e d  u s e  o f  t h o  i n s u r a n c e  i n d u s t r y  i n  t h e  d e l i v e r y  
u n d e r  t h i s  t i t l e  o f  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s , 
s e r v i c e  p r o v i d e r s ,  i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e .

( 2 )  i d e n t i f y  a n t i c i p a t e d  c o s t s  o f  p r o v i s i o n  o f  
s u c h  r e i n s u r a n c e  t o  p r o d u c t  m a n u f a c t u r e r s , s e r v i c e  p r o v i d e r s ,  
i n s u r e r s ,  a n d  p o o l s  o f  i n s u r a n c e  u n d e r  t h i s  t i t l e .

( 3 )  i d e n t i f y  a n y  p o t e n t i a l  a p p l i c a n t  w h i c h  h a s  
m a d e  q u e r y  t o  t h o  C o m m i s s i o n  a b o u t  s u c h  p r o g r a m s  a s  h a v e  b e e n  
a u t h o r i z e d  u n d e r  t h i s  t i t l e  a n d ,  i n  t h e  c a s e  o f  a f f e c t e d  
p a r t i e s ,  t h o s e  w h i c h  p r c l i m i n a r i 1 y  m i g h t  b e n e f i t  f r o m
p a r t i c i p a t i o n  u n d e r  t h o  p r o g r a m s  a u t h o r i z e d  u n d e r  t h i s  t i t l e .

S e c t i o n  C 9 3 ( a )  T h e  C o m m i s s i o n ,  o r  a n y  a g e n c y  o f f i c e r  o r  
e m p l o y e e s  w h i c h  a d m i n i s t e r  p o r t i o n s  o f  t h i s  t i t l e  a s  
a u t h o r i z e d  u n d e r  s e c t i o n  C63 a n d  C 7 3 ,  i n  a  s u i t  b r o u g h t  i n  
t h e  a p p r o p r i a t e  U n i t e d  S t a t e s  d i s t r i c t  c o u r t ,  s h a l l  b e  
e n t i t l e d  t o  r e c o v e r  f r o m  a n y  i n s u r e r  t h e  a m o u n t  o f  a n y  u n p a i d  
p r e m i u m s  l a w f u l l y  p a y a b l e  b y  s u c h  i n s u r e r  t o  t h e  C o m m i s s i o n  
o r  i t s  d e l e g a t e d  a g e n t .

( b )  No a c t i o n ' o r  p r o c e e d i n g  b r o u g h t  u n d e r  t h i s  
s e c t i o n  ma y  b e  b r o u g h t  f o r  a n y  a m o u n t  i n  e x c e s s  o f  t h a t  
l a w f u l l y  p a y a o l e  b y  a n y  i n s u r e r  t o  t h e  C o m m i s s i o n  o r  i t s  
d e l e g a t e d  a g e n t  a n d  a n y  s u c h  a c t i o n  s h a l l  b e  b r o u g h t  w i t h i n  „ .
f i v e  y e a r s  o f  w h e n  t h e  r i g h t  t o  s u c h  p a y m e n t  a c c r u e d  , £ ] b x c e p t  
w h e r e  a n y  f a l s e  o r  f r a u d u l e n t  c o n d u c t  w a r r a n t s ,  t h e  c l a i m
s h a l l  n o t  b e  d e e m e d  t o  h a v e  a c c r u e d  u n t i l  i t s  d i s c o v e r y .

( c )  Any  r e c o v e r y  h a d  p u r s u a n t  t o  a n y  a c t i o n  o r  
p r o c e e d i n g  u n d e r  t h i s  s e c t i o n  s h a l l  b e  d e p o s i t e d  t o  t h e  
c r e d i t  o f  t h e  r e i n s u r a n c e  f u n d  c r e a t e d  u n d e r  t h i s  t i t l e .

■?



EXHIBIT 2

_______.a , - ,  - v  r.- :v-Nr;-r;vv-;. : «
MICA insurance story corrected f > •

I would like to correct' some statements 
purportedly made by me as reported in your 
article “Insurance Costs Soar” (Sept. 15). To 
begin with, the Medical Indemnity Corpora­
tion of Alaska is not “in serious financial 
trouble” as the Daily News reported. MICA is 
concerned (as are all other insurers in Alaska) 
with soaring claims frequency and claims cost, 
as well as dramatically escalating reinsurance 
premiums. Those factors simply and clearly 
translate into higher premium costs to our 
policyholders. I hoped to convey to your 
reporter that unless those issues were square­
ly addressed when all of MICA’s policies were 
renewed, we clearly could be in serious 
financial trouble. However, that financial 
trouble does not exist at this time and we 
intend to take the necessary fiscally sound 
steps to ensure that it does not occur.

The article further suggested MICA’s cash- 
or surplus funds have been drained to "low 
levels." Again, a mis-statement. That sta te­
ment might be accurate if we do not get the 
necessary rate increases at the end of the year.

I point out that MICA's reports to the state 
show our policyholder surplus funds were 
minimally impacted in 1984. However, actu­
arial predictions are that without premium 
increases in 1986, our assets (i.e. policyholder- 
surplus funds) will be substantially reduced. 
The policyholder surplus provides a cushion to 
absorb unexpected and substantial loss or re­
insurance payments in excess of cur yearly 
earned premium and investment income.

_  — Art Stanford'-

  fO  — : ------------
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P u b l i c a t i o n :  V a l u e  L i n e

INSURANCE (PROPERTY/CASUALTY) -
The property/cusuulty in su ran ce  g roup  s ta r ted  

1885 w ith a m ix tu re  o f  e a rn in g s  r e p o r t s  th a t  
ran g ed  from su rp r is in g ly  p o o r  to  su rp r is in g ly  
good. But generally speaking , the  s tocks of these 
companies reta in  Wall S tre e t ’s favor, us investors 
lookforw urd to a s trong recovery  for th is  industry.

... Indeed, this recovery does seem  to be a t  hand, 
given the sellers’ m a rk e t  in  m ost lines  of com­
mercial insurance. E xp er ien ce  will vary  widely 
among insurers, however. T h is  is especially t ru e  in 
light of the fact tha t personal a u to  in su rance  secnis 
to have gone off course. M oral of th e  story: Be 
selective. We favor the s tocks  of Progressive Corp. 
and  Si. Paul Cos. for year-ahead  re la tive  m arke t 
performance. ....

As for the longer term , it rem ains  o u r  view  tha t 
investors should keep un eye on leg islative and 
judicial developments.

r n

INDUSTRY T IMELINESS : 72 (ofU l ) |

The P r ic e  Is R igh t , '* .
While March-quarter ea rn ing s reports ran  the gamut, 

nv^ t fe ll in the niediucre-to-poor category. In  a l l  cases,

P ersonal Auto Insu rance : A Wreck?
GE1C0, wh ich had posted su s ta in e d  unde rw r i t in g  

pro fits and ea rn ings growth th roughou t the prolonged 
property/casualty downtu rn , gave Wail S tree t a s ta r t  by 
reporting an un d e rw r i t in g  loss a n d  an earn ings decline 
In the March quarter . The company compla ins o f r i s in g  
auto c la im s frequency and se ven ty , whicti has rendered 
i ts present p ric ing s t ru c tu re  inadequa te . S im i la r  prob­
lem s ure ev iden t at other compan ies w ith  a la rge ex­
posure to personal auto, for examp le , SB I Corp. and 
SAF'ECO. - ■ ■
Th is  trend isn't un iform ; c la im s p a t te rn s in the P/C 
in d u s t ry  never are. Ohio Casualty, for example, reports 
declining c la im s frequency. B u i  i t ’s  c lea r that personal- 
auto in su rance is unde r cons iderab le  p ressu re a t prc- 
sem . Reasons for th is  inc lude r i s in g  l i t iga t ion  ac t iv i ty  
and la rge r court-awarded damages. Po licy prices won t 
ca tch up to the c la im s  p rob lem  for a t le a s t  se ve ra l 
m onths . ’
The Legal E nv ironm en t • • * •
We have ju s t  a l lu ded  to the prob lem o f social in f la t ion , 
the g row ing num be r and s ize  o f dam ages awarded in

thi6 a t least part ly  reflects the l in ge r ing  e ffects o f prior law su i ts .  Th is  problem has led in su re r s  to t ighten up on
years commercial price wars . These w a rs  were fostered -   ■- j - • ”  • ••
by the high-intcrest-rate env ironmen t o f the la te  Sev­
enties and early E ighties , a s in su re rs  abandoned the ir 
concern for underw ri t in g  p ro f i ta b i l i ty  in a ru sh  to ga rner 
investab le premium dollars.

The pendulum star ted to sw ing  aga in  in mid-1984, 
however. In a d e q u a te  prices had combined w ith  high 
c la im s frequency (par t icu la r ly  in the l i a b i l i t y  lines.' to 
produce record unde rw r i t in g  losses, and in ves tm en t in ­
come was no longer n su f f ic ien t offset. So in su re r s  began 
moving aggressive ly to ra ise prices, and th is  trend ha*: 
been s tead i ly  acce lera ting . P r ice s on s t a n d a rd  com­
mercial coverages are, in m any cases, -JOCI-dtKi h igher 
than they were a year ago. In  espec ia l ly  troub led  l ines 
such as professional l iab i l i ty , prices doub le  yea;-ago lev ­
e ls aren l unheard of. T igh te r  u n d e rw r i t in g  s tan d a rd s  
are also in effect, and some unde s ira b le  bu s in e s s  has 
been left homeless as a re su lt .

H igher insurance prices have t ran s la te d  in to h igher 
stock prices, as can be read i ly  seen by compar ing the 
prices of P/C insurance equ it ie s  w ith those which pre­
va iled in mid-1984. Chubb Carp gave tun group an extra 
pubh in Apri l with its su rp r is ing ly- s lrong ea rn ing s re­
port, which Wall Street appa ren t ly  v iewed as a ta s te  o f 
th ings to come. The facL tha t th i s  spu rred  a r a l ly  desp ite 
la ck lu s te r reports from other P/C in su re rs  ind ica tes to us 
that the recovery psychology is f i rm ly  en trenched among 
investors.

Severa l insurers have beized th e  opportun ity  to ra ise  
capita l ut favorable prices. Chubb Corp., Continental 
Corp. and USF&G Corp. have a l l  offered equ ity  th is  year, 
ana St Paul Cos. has sold conve rt ib le  deben tu re s . Orion 
Capitol and Progiessivc are jo in in g  th is  group.

I t ’s important to note that a l though  a l l  in su re r s  are 
enjoying higher prices for th e ir  commerc ia l coverages, 
recovery prospects are very much a function o f a g iven 
company s business mix. Consequent ly , inves to rs cun- 
bidering commitments in th is group of s tocks m u s t  sc ru ­
tin ize ind iv idua l company reports w i th  care. A lso re­
member that , regardless of p r ic ing  pa t te rn s , these com­
panies are in the business of a s s um in g  r i s k .  A negative 
Eurprise, Euch as a na tu ra l d i sa s te r  or a ma jo r in d u s t r ia l  
accident, could tr ip  up earn ings recov^i i t s :  In su ran ce  
block inveblorb must !>e ready to r ide  ou t such d isap­
pointments. We discuss yet ano the r reason fur cau t ion  u i 
the next section.

policy te rm s, ra ise prices d ram a t ica l! }- in l ia b i l i t y  lines 
and, in some cases, w i thd raw  from certa in  c lasses of 
b u s in e ss  a ltogether; medical ma lp rac t ice  in su rance is a 
case in point. How leg is la to rs  an sw e r indus try  p leas for 
ju d ic ia l  reform may we l l be an importan t de te rm inan t of 
the shape oft he in surance bus iness over | he yea rs  ahead.

P res ident Reagan's tax reform proposa ls inc lude a 
complex mechan ism tha t , in essence, wou ld requ ire  P/0 
in su re rs  to account for the t im e v a lu e  of money when 
sub tra c t in g  loss reserve provisions from taxable income. 
In other words, they would have to recognize inves tm en t 
income tha t w il l be earned on loss re serve s between the 
t ime when they are e s tab l ished  and the  t ime when they 
are paid out. I t is en t i re ly  poss ib le th a t  some sort of 
leg is la t ion  on th is point w i l l e v en tu a l ly  be passed, ra is ­
ing the in d u s t r y ’s taxab le  income. B u t unde r cu rren t 
market conditiorts. a t least some of the burden could 
probably be pasted through to customers . The effects of 
such a law  would be fu r th e r  m it ig a te d  by loss c a rry ­
f o r w a r d s  wh i c h  m o s t  o f  t h e s e  c o m p a n ie s  a r e  
accumu la t ing .
I n v e s tm e n t  A d v i c e  j
We th ink  that taxation and lega l i s s u e s  w i l l  take a back 
seat to immed ia te  p ro f i ta b i l i ty  concerns in te rm s of in ­
f luencing stock price action in th is  group over tho next s ix 
to twe lve mouths. We recommend, therefore, tha t pu r­
chases o f P/C stocks be confined to p redom inan t ly  com­
mercia l in su re rs , g iven  the cu r ren t tu rm o i l  in personal 
auto. Progressive is a t im e ly  exception to th is gu ide line , 
however. St. Puul Co s. is also l ik e ly  to outpace the year- 
ahead m arke t averages. ll.W.FJlf.S.K. ■
f  R E L A T I V E  S T R E - h ' G T H  ( R a l i o  o f  I n d u s l i y  l o  V a t u *  L i ne  C o m p  )



v EDITORIAL COMMENT *
Ever the op t im is t

Experts  are beginning to temper predictions of tremendous  
shortfalls in insurance capacity partially due to unprecedented  
infusion of new capital. This, of course, in part stems from the 
unprecedented need to shore up diminished surpluses.

N evertheless ,  in spite of gloomy forecasts of  continuing prop­
erty and casualty insurance underwriting losses ,  in some ways  
the prospect for profitable results has never  been better.  Im­
pressed by the poor operating results for insurers in 1984, which 
have been abundantly documented,  both regulators and insureds  
are convinced of the need for higher premiums. •

The calamitous rate war is over and the newer problem of find­
ing somebody to write the risk at any price has arrived.

For those insurers ready to return to the business of under­
writing there has never been more good business available at a 
potentially profitable rate. For investors the need for more 
property/casualty capital may be a rare opportunity.

Although there are many experts predicting sad days ahead for 
insurers, there are definite s igns that this resilient business may 
bounce back quicker and higher than ever before.

Publication: Insurance Week
^. r lo sses wen- cs tim n led  at S-10 m illion .

Damagb in New  Je rsey  w as e s t i­
m a ted a t $25 m illion , w h ile  lo sses in 
Rhode Is la n d  w ere reported  a t $20 
m illion .

In  both N o rth  Carolina and V irg in ­
ia . in su red  p rope r ly  damage was e s t i­
m ated a t S10 m illion , w h ile  lo sses of 

. - 55 m illion  w ere  reported in M ary land .
P en n sy lv a n ia  and M a ine . In su re d  
dam age in D e law are was e s tim a ted  at 
S3 m il l io n . N ew  H am p sh ire  and 
Verm ont each showed in su red  lo sses 
o f S2 m illio n .

In  a d d it io n , in su red  dam age to 
veh ic le s  and boats in the 13-state area 
w as e s tim a ted  at S26 m illion .

The e s tim a te  o f in su red  p rope rty  
dam age does not include flood lo sses 
covered by the N ationa l F lood In s u r ­
ance P rog ram .

H u r r ic a n e  G lo ria  w a s a s s ig n e d  
C atastrophe Num ber 62 by P rop e rty  
C laim  S e rv ic e s . The in su rance in d u s­
t r y  d e s ign a te s an event a ca tastrophe 
when the in su re d  loss is  expected to 
exceed S5 m illio n .

* » *

K'AII s e l s  p rogram
fo r  Ch icago mes l ing

DES P L A IN E S . 1L -  The outlook 
for s ta te  in su rance re gu la tio n , the 
na tiona l economy, and cu rren t tren d s 
in in su ran ce  managem ent w i l l he 
among the m a jo r top ics when the 
N a tiona l A ssocia tion  o f Independen t 
In s u re r s  ho lds its  40th annual m eet­
ing Nov em ber 10 1-5 in Chicago.

An e s tim a ted  1,000 persons are 
expected to  a ttend  the m eeting at the 
H ya tt R egency Hotel.

In  announcing the program  for the 
N A IF s  a n n ive rsa ry  m eeting . NA1I 
P re s iden t Low e ll If . Heck sa id  that 
sp eake rs w ill include John N a ish itt 
and P a tr ic ia  A burdene of the N a ish itt 
G roup , co a u t hors of R< -Ivvt utihy ihi 
Corporat'.oa; Sam Donaldson, ch ie f 
W h ite  House correspondent for ARC 
N ew s; U .S . Senator A lan K. S impson 
of W yom ing , senate m a jo r ity  whip; 
Com m iss ioner Bruce W . Foud ree  of 
Iow a , p res iden t o f the N a tiona l A sso ­
c ia tion  o f In su rance  Com m issioners, 
and Lou is R ukoyse r. host o f te le ­
v is ion 's "W a ll S tre e t W eek."

Isom  to speak
A lso  among the program  p a rt ic i­

p an ts w il l be Gerald A . Isom , p re s i­
dent and ch ie f execu tive  o ffice r of 
T ra n sam e r ic a  In su ran ce  Company, 
Lor. A nge le s ; F rank J . H a r re ll, v ice 
cha irm an , p res iden t and ch ie f execu­
tiv e  o ffic e r o f the C en tra l N a tiona l 
In su ran ce  Company, Omaha: and Bar­
bara S te w a r t , p residen t of S tew a rt 
E conom ics. In c .

NA1 I C h a irm an  R ra d fo rd  W . 
M itc h e ll, cha irm an , p re s id e n t and 
ch ie f e x e c u t iv e  o fficer o f the  Harleys- 
villi- M u tu a l, w ill p reside at the busi

ness se ss ion s .
A recep tion  fo r a ll conven tion  re g is ­

tra n ts  is schedu led  for the even ing  of 
N ovem ber 11, and the m ee ting  w ill 
conclude w ith  the banquet and pro­
gram  of en te r ta inm en t, which w ill 
fe a tu re  M e lis sa  M anch es te r .

J* *  ♦

D'Auria jo ins  IIAA 
in educational post 

N EW  YORK - P a tr ic k  F.. D 'Auria 
has jo in ed  the  Independen t In su rance 
A gen ts of Am erica as a ss is ta n t d ire c ­
to r o f educa tion . I IA A  E xe cu tiv e  V ice 
P re s id e n t J e f f r e y  M . V a le s  has 
announced.

D 'A uria  w ill In- in vo lved  in a ll 
a sp ec ts o f the  assoc ia tion 's m em ber­
sh ip educa tiona l p rog ram s. He w ill 
p repare  educa tiona l m a te r ia ls , con­
duct st m ina rs . and work w ith  I IA .V s  
s la te  aSMicialion> in  help imp lement 
the w ide v a r ie ty  of educa tiona l p ro ­

g ram s now a v a i la b le  to B ig  "1" 
m em bers co un tryw ide .

D ’A u r ia  has more than ten yea rs o f 
e duca tio n a l e xp e rien ce  as a high 
school teacher, counse llo r, and adm in­
is tra to r . A d d it io n a lly , he has conduc­
ted  a number o f tra in in g  program s for 
agency personne l and w as an indepen­
dent agent for th ree  y ea rs .

D 'A uria  re ce ive d  a B .A . in educa­
tion  from S a in t Thomas A qu inas 
Co llege in Rock land County , N .Y . He 
a lso  has a tten ded  the F a ir f ie ld  (CT) 
U n iv e rs ity  G radua te  School of E duca ­
tion .
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* " H ea d ed  back  ,

Long ro^d to profit 
foreseen by Spellman 
in address to CAIIA

By RON G IL L M E IS T E R
OAKLAND — The insurance in du s­

try  is tu rn ing  the corner th is  y ea r, 
according to J . Stephen (Steve) S p e ll­
man. w estern regional vice p res iden t 
of the Insurance Serv ices O ffice, San 
F ran c isco . S peak in g  at th e  35lh 
annual meeting of the C a liforn ia A sso ­
c ia tion  of In dep enden t In su ra n c e  
A d ju ste rs at the H vatt Regency Hotel 
here October 2-3, he said th a t the 
insurance in du s try  "has a long w ay to 
go to resto re p ro fita b ility  to our in ­
du s try ."  He p red icted that the capa­
c ity  crunch would get worse in the 
next two yea rs w ith  p robab le a dd i­
tional ra te increases of from 30-35% 
in commercial lines in the next two 
years.

"Th is y ea r is c le a r ly  the y e a r  the 
market tu rned ," he sta ted . "W e have 
hit the bottom and are headed back 
up. The re su lts  th is y ea r are going to 
he b e lte r than the re su lts  la st y e a r 
hut un fo rtunate ly  they arc not going 
to be a lot b e tte r .

"The hole the in dus try  dug for its e lf  
in the last five  yea rs is ve ry  deep," 
Spellman added. "W hat does ISO 
th ink the re su lts  are going to be in 
1985'.’ P rem ium s are way uji . . .  in the 
firs t half of th is yea r, prem ium s are 
up 18%. I f  we project that for the 
whole yea r . . . we expect we w ill be 
w ritin g  81-50 billion in 1985. Th is com­
pares to w r itin g s of SUS.5 b illion  in 
198-J. He ind icated losses a lso  are up. 
Last year’s loss ra tio  was J 1 f*°,r>; he

con tinued , " , . , th is  y e a r  we th ink 
th e re  w ill be an im p rovem en t. We 
th in k  it w ill be som ewhere between 
116 and 117%. So w e ’re headed in the 
r ig h t d ire c tio n  fo r the f ir s t tim e in 
fiv e  y e a rs ."

R e g a rd in g  th e  c ap a c ity  crun ch , 
S pe llm an  sa id  i t  w a s bad th is  y e a r  but 
w ou ld  be w o rse  in 1986 and s t i l l  worse 
in 1987. He in d ica te d  the capacity 
sh o rta ge  wou ld  reach S62 b illion  th is 
y e a r  w ith  90% of the  sho rtage  in 
com m erc ia l lin e s . He added  th a t the 
in d u s tr y  w ou ld  be unab le  to  "se rve  
the  needs o f 25% of the  commercial 
lin e s m arke t in 1987."

He d id  sa y  ISO  was m odifing its  
sh o r ta g e  p ro je c tio n  becau se  more 
cap ita l w a s be in g  funne led in to the 
in d u s tr y . He sa id  ISO had ind ica ted  
on ly  S I .5 b illio n  wou ld  be in ve ste d  in 
19S5 bu t a lre ad y  the ra te  has hit S5 
b illio n  for the  y e a r . He fe lt that 
d e sp ite  the added cap ita l there  would 
s t i l l  be a sho rtage  of capac ity .

In  fo r c r it ic ism
"W he th e r it s  25%, 20% or 15%." 

he s la te d , "w e're  going to  be fac ing a 
se r io u s prob lem  o f capacity shortage 
in J9S5, I9S6 and 19S7. W e're going 
to be in fo r a lo t o f c r it ic ism . We're 
go ing to be in for a lot o f regu la tion  
from  re g u la to rs  and le g is la tu re s .

He sa id  the prob lem  of under-reser­
v in g  a lso was go ing to g e l w orse . He 
sa id  in 1982 an ISO  s tu d y  ind ica ted 
companies w ere  under-reserved by 
1 (J% and it w as "a lot more than 10% 
to day ."  He added , “The worst is over 
. . . -19S5 w ill he a b e tte r y ea r but it 
won't be g re a t .” He sa id  prem ium s 
w e re  up 30-35% th is  y ea r and would 
go up ano ther 3(135% in 1986 and 
3987.

Spe llm an to ld  the a d ju s te r s  that

STATE FARM TO RAISE 
WASH. AUTO RATES

B L O O M IN G T O N .  IL —  S ta le  Farm  
Mutua l will r a i s e  a u t o  insu rance  rates 
In W a sh in g to n  an  ov e ra l l  average o f  
1 0 %  eMective N o v em b e r  1. Changes 
wil l vary by c o v e r a g e  and risk c la s s i ­
f ica t ion .

the ISO  is  ow ned  and opera ted by 
1300 p rop e rty  an d  c a su a lty  insurance 
com pan ies. "B a s ic a l ly  we p rovide four 
se rv ic e s ."  he s a id . "W e ’re  the la rg e s t 
s t a t i s t i c a l a g e n t in  th e  in su ran ce  
in d u s tr y  . . . m a k in g  up the la rg e s t 
da ta  base o f in su ran ce  experience 
th a t e x is t s  in th e  co u n try ."  H is office 
a lso  m a k e s  a d v i s o r y  r a te s  and 
deve lo p s , p u b lis h e s  and d is tr ib u te s  
com m erc ia l and persona l lines man­
u a ls . I t  a lso  d e v e lo p s  s tan da rd  form s.

P ro p e r ty  fo rm s re v ise d
He sa id  ISO  w a s  rew rit in g  four 

p rop e rty  fo rm s — com m ercia l prop­
e r ty  ( g b s s  & f ir e ) , c r im e , in land  
m arine  and b o ile r  and m ach inery in 
a d d it io n  to  th e  new  c la im s made 
com m erc ia l g e n e ra l l ia b i l i t y  policy.

In  se p a ra te  ta lk s  both a tto rney  
W ill ia m  L . G a r r e t t  o f S ilv c ir a , 
G a r r e t t .  G o u l, C u r r y  & M a tto s , 
M erced , and Bob N a y lo r , Republican 
assem b lym an  from  the San Mateo 
2Uth d is t r i c t ,  to o k  sw ip e s  at the 
lib e ra l s ta te  su p rem e  cou rt. N ay lo r 
ca lle d  fo r a "no " vo te  aga in st Chief 
J u s tic e  Rose B ird  and the other two 
lib e ra l ju s t ic e s  w ho a re  up for confir­
m ation by the v o te r s  in 19SG. He sa id 
the ju d g e s  a re  b lo ck in g  both leg is la ­
t iv e  and in i t ia t iv e  p rocesses. He is a 
cand id a te  fo r th e  U .S . senate scat 
c u r re n t ly  f i l le d  b y  A lan  Cranston.

G a rre tt e x p re s se d  concern over t ’.e 
ju d ic ia l a c t iv ism  o f the s ta te  supreme 
court and the s la t e  co u rts o f appeal. 
He sa id  " law  is  too im portan t to be 
le ft to  la w y e rs  and  ju d g e s "  and sa id  
the . r t iv i t v  o f th e  co u rts was "an ti­
d e m o c r a t ic "  b e c a u s e  th e y  m ake 
changes in the  law  w ithou t input from 
a ffe c te d  p a r t ie s  and th ey  are not 
accoun tab le  fo r th e ir  actions. He d is ­
cu ssed  both "C um is  and Bogard” and 
th e ir  im pact on th e  in d u s try .

H ound ing o u t the  convention was 
P au l K a y f c t z .  e n g in e e r in g  pho to ­
g ra p h e r . B o lir .a s , C a lifo rn ia , who 
show ed film s and  d e sc r ib ed  the use of 
pho tograph ic and  op tica l techn iques 
in m ak in g  m ea su rem en ts , deve lop ing 
in fo rm a tio n  and  dem onstra tin g  physi­
ca l re la t io n sh ip s .

SPECIAL PROGRAMS

W a s h i n g t o n  — O r e g o n  — I d a h o  — C a l i f o r n i a

• U m b r e l l a s  I n c l u d i n g  T r u c k e r s
• Day C a r e  N u r s e r y  a n d  Pre S c h o o l
• E x t e rm i n a t o r s
• B u r g l a r  a n d  F i r e  A l a r m  I n s t a l l e r s
• D e t e c l i v e  or P a t r o l  A g e n c i e s
• F i re  P r o l e c t i o n  S y s t e m s

Pacific General Agency, Inc.
P.O Box 353 • Edmonds. W ashincton 95020 • (205) 771-5044 

WATS (WA) 800-552-0583 • (Other States) £00-323-3035 • Telex 32-E<15 
For O regon F ir s t s  c s l l  Herm D e is s  

4 4 0 0  S.W . 110th Avenue 
Beaverton. Oregon 97005 • (503) 641-9546 • Telex 31-1829
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EXHIBIT 4

THE "CYCLE" HMD CONSUMER. REUSE

Year

S O U R C E :  C i t y b a n k  E c o n o m i c s  a n d  I n s u r a n c e  S e r v i c e s  O f f i c e .



EXHIBIT 5

Aviation
T H IS  H ASN ’T  B E E N  the 

best o f  y e a rs  in A laska  from  in c om m e rc ia l acc iden ts . He 
the standpoin t o f the num ber p la ces  the b lam e  on c a r r ie rs  
o f  v io len t deaths reco rd ed , tak ing  chances to m ake  up 
T h e re  have  been fa r  too f o r  losses in  19S4, which he 
m an y  trag ic  acc idents in- sa y s  was a n  e c on om ic a lly  
v o lv in g  au tom ob ile s , o ff-  s low  y e a r  fo r  a n um be r o f  in ­
road  veh ic les , boats and a ir- s ta te  o p e ra to rs , 
p lanes . E sp ec ia lly  a irp lan es . W e ll, m ayb e  so . Bu t w e
Th is is a fly in g  coun try  and tru s t the re  a re  w ays  to po- 
death is no n ew com e r .n  the lic e  the c om m e rc ia l op e ra - 
a v ia t io n  scene in the 49th to rs  to m ake  su re  the  pub lic  
S ta te .- • is p ro tec ted .

Bu t this y e a r  has been 
p a r t ic u la r ly  bad , as new sta- T H E R E  IS  a  sp ec ia l con-
tistics from  the N ationa l c em  about the sh a rp  rise  in 
T ran sp o rta t io n  S a fe ty  B oa rd  fa ta lit ie s  am ong  p r iv a te  pi- 
a tte st . The shock ing  w ord is lo ts . W hat’s to  be done about 
tha t the num be r o f  peop le that is m o re  d i ff ic u lt  to ad- 
k ille d  in A la ska  a i r  c rashes d ress , as f a r  a s  we can  te ll, 
c lim bed  by m o re  than 60 pe r- S a fe ty  le c tu re s  d r i l l  p ilo ts 
cen t. That inc ludes a  m o re  du ring  th e ir  tra in in g  days , 
than tw o-fo ld  in c rease  in T h ey  h e a r o v e r  and  o v e r  
deaths in vo lv ing  com m er- aga in , in a thousand  d iffe r-  
c ia l c a r r ie r s . - ent w ays, rep ea ted  w arn ings

about how to do th ings p rop - 
IN  T H E  LA ST  y e a r , 60 e r ly . 

peop le  died in 212 a i r  acci- Bu t acc id en ts happen, 
dents c om pared  to 37 deaths And as the p opu la tion  g row s, 
in 195 c ra shes the y e a r  be- so t o o — sad to s a y — w ill a i r  
fo re . Tw en ty -fou r o f those 60 m ishaps. L ik e  au tom ob ile  
deaths o ccu rred  on com - acc iden ts, the n um be r 
m u te r o r  a i r  tax i fligh ts, seem s to rise  ir. d ire c t p ro ­
c om pared  to 10 the y e a r  be- po rtion  to the popu la tion . In  
fo re . both cases, o n ly  one ph rase ,

W hat’ s the cau se? repeated  o v e r  an d  o v e r
The head o f the N TSB  in again , m a y  he lp . Th ink 

A laska , J im  M iche lange lo , is sa fe ty . T h ink  s a fe ty . Th ink 
ra th e r  b lunt in his assess- sa fe ty .

Anchorage Times, October 17, 1985
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Officials fear passenger, pilot safety .j 
may take back seat to economics : -

Ti

By LARRY. CAMPBELL 
Dally New® reporter

T he n u m b er o f p eo p le  
killed In A laska air crashes 
rose by m ore than 60 percent 
In the past year, Including a 
more than tw o-fold  Increase 
In deaths' Involving commer­
cial carriers, according to the 
N ational Transportation Safe- 
ty.Board. f

And federal o ffic ia ls • be- 
; ll$ve the rates are up because 

in-state com m ercial carriers 
are letting;' econom ic condi­
tions override sa fety  consider­
ations.

F igu res from  th e  sa fe ty  
board's ^Vi\chorage field  office  
s h o w ‘that 60 people died In 
air accidents during the past 
year, com pared to  37 the year  
before. Of those, 24 people  

’ lost their liv es  on com m uter 
and air taxi fligh ts, compared 
to 10 com m ercial fligh t deaths 
the previous year.

The s a fe ty  b oard  k eep s  
records according to Its fiscal 
year, w hich begins Oct. 1 and 
ends Sept. 30. * ‘

The figures a lso  show  the 
to ta l num ber o f accidents in ­

creased s ligh tly , to 212 from  * 
195. During the som e period, 
general a v ia tio n  accounted  
for few er accidents, 158 com- 
pared to 167, but com m ercial 
carrier accidents nearly dou­
bled, to 54 from 28. No m ajor, 

.a irlines w ere involved in inci­
dents this year.

The new statistics indicate  
that what m ight have a p - \  
peared as a trend tow ard a ’ 
stabilization in accident and ■ 
death rates has now  taken a 
dram atic tu rnaround , espp-, 
d a ily  among fly-for-hire op­
erations.

"I think w e saw  the num- 
' bers dow n last year because /;  
' there w as just a lot less t r a f f ­

ic, anyw ay," said Jim -M lchel*:, 
'* angelo, ch ief of the sa fe ty  , 

board In A laska. "Of the car- ’ 
rlers w e've talked to, they  
sa id  th at p eo p le  w e r e n ’t 
flying as much then. It takes  
a lot of m oney to fly  up here 
from the Lower 48 and go out 
to bag a m oose, or w hatever, 
and people w eren't spending  
It last year.

• ‘ ^ "In '85, w e .think a lo t of 
'*• carriers m ay have been say-

Alaska commercial aviatiom 
| :■ !' safety record^'/

ing, ‘Let’s take a chance and 
see if w e can m ake up for last1 
year.’ "

M ichelangelo says h is acci- • 
dent reports back up his theo­
ries that more pilots, includ­
ing com m uter and a ir  tax i v 
operators, decided to  ta k e  ■ 
chances during the past year.

"O f the (accidents) th at 
w e’ve investigated, the major- • 
ity  w ere because guys just 
took off and ignored every- • 
th in g ,"  he sa id , in c lu d in g  , 
such things as aircraft a ir w o r -. 
thiness, weather conditions, 
proper aircraft loading, air­
strip  con d ition s and oth er' 
p ro b lem s th a t  p r o b a b ly  
should have grounded flights.

Finding answers to  s tem ', 
the increase in accidents and 
deaths is the responsib ility  of 
the Federal A viation  A dm in­
istration. That agency is find-- 
ing that it m ay be dealing  
w ith  a problem of too m any 
air carriers fighting for too- 
few  custom ers. Common sense  
among the carriers took the  
back seat, som e believe.

See Page C-3, ALASKA

Number; o f ' commercialf accidents;^ 

Number; o f  - peoplo/'kllled;(!}v ;^k |?
*J. : > . , , ,  y  • -jv.. : $ . f;

r  ’ .* 1 * • . 1
r

Passengers.
■ urged to 
fthink about;--
•air safety • ■

*
v  With the number of*' 

deaths in sm all commer- 
*clal a ir lin e  acc id en ts  
..'more than doubling this 

past' year, some federal • 
and private industry of­
ficials are now saying

• that the person buying  
' the r ide m ust assum e
• som e responsib ility  for'
*: air safety .

M ore com m uter and 
air ta x i operators are 

^ taking p otentia lly  fatal 
' • gam bles In the a ir  in an, 
.V'effort to remain flnan- 
r, c la lly  a loft, officia ls say. >, 
/A n d  as federal Inspecv1. 
' tors and private in d u stry . .  
' try to com bat that prob- 
, ’lera, the public m ust be- 
.> gin to take extra care of 

Itself. .
!, “ I t's  th e  s itu a tio n  

w here a custom er comes 
' ( in and you say you won't 
r f ly  because the weather's

1 lit
Sojco: National Transportation Safely Boon); Daly New» c*'«rt See Page C-3, PASSENGERS
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too b ad . T hen  y o u  w a tc h  h im  
w a lk  dow n  th e  ro ad  a n d  go to  
y o u r  c o m p e t ito r ."  s a id  G ra n t 
Thompson , v ic e  p r e s id e n t  a n d  
g e n e ra l m a n a g e r  o f  C ap e  
Sm y th  A ir  S e r v ic e  in  B a r ro w . 
‘T ha t h u r t s . 'B u t  y o u  ju s t  
have  to b it e  y o u r  l ip  a n d  go  
abo u t y o u r  b u s in e s s ."

The p i lo t  w h o  f l ie s  w h e n  
o thers w o n ’t  is  t a k in g  a r i s k  
no t w o rth  th e  p a y o f f , b u t  i t  
happens, s a id  S te v e  W ilb u r , 
o f W ilb u r 's  F l ig h t  S e rv ic e  an d  
p re s id en t o f  th e  A la s k a  A i r  
C a rr ie rs  A s s o c ia t io n . H e s a y s  
th a t p re s su re  fro m  cu s to m e rs  
com b ines w i th  s k y r o c k e t in g  
b u s in e ss c o s ts  to  so m e tim e s  
push com pan ie s in to  d a n g e r ­
ous s i tu a t io n s .

" I  d o u b t  s e r i o u s l y  ’ t h a t  
there is one c a r r ie r  th a t c o u ld  
not a ffo rd  to  lo se  ju s t  one 
t r ip ,"  W ilb u r  s a id . " B u t  th e  
p rob lem  is  th a t i f  y o u  lo se  
th a t one c u s to m e r  — sa y  a 
su rve y  com pany  th a t n e ed s to  
get to  a s i t e  — y o u ’ve  p ro b a ­
b ly  lo st h im  fo re v e r . H e ’l l  
never come b a c k , a n d  th a t 
:ou!d be a b ig  lo s s ."

The r a re  c u r r e n t ly  m o re  
than 250 c o m m u te r  a n d  a i r  
a x i  c o m p a n ie s  s c a t t e r e d  
h roughou t th e  s ta te . W h ile  
ha t n um b e r h a s n ’t  f lu c tu a t e d  
n u ch  sin ce  th e  boom  t r a f f i c  
;ra a few  y e a r s  ago , th e re - is  
ess b u s in e s s  to  su p p o r t th em , 
a id  F e d e ra l A v ia t io n  A dm in-  
s t r a t io n  s p o k e sm a n  P a u l  
S teucke.

"W ha t p a s se n g e rs  h a v e  to  
e a liz e  is th a t  y o u  d o n ’t w a n t 
o 'push th e  p i lo t  an d  th e  , 
om p an y ,"  S te u c k e  s a id . " I f  a 
r ilo t sa y s he c a n ’t ta k e  yc u - 
>ecause i t ’s u n s a fe , m a y b e  
ou sh o u ld n 't w a lk  d ow n  th e  
tre e t to the  n e x t c a r r ie r .

" In  to d a y ’s w o r ld , passen- 
ers w o u ld  be  w is e  to  a s s um e  
nore r e s p o n s ib i l i t y  th a n  ju s t  
la y in g  fo r a t i c k e t . ”

Alaska air carrier crash deaths on increase
Continuecffrom Page C-1

"O n e  th in g  w e ’v e  n o tic e d  
r e c e n t ly  i s  t h a t  o p e r a to r s  
h a v e  e xp re s se d  d i f f i c u l t i e s  in  
m a in ta in in g  a b u s in e s s ,"  s a id  
F A A  s p o k e s m a n  P a u l  
S te u c k e . "T h e  boom  s i t u a t io n  
o f a fe w  y e a r s  ago w h en  th e re  
w e re  lo ts  o f c u s to m e rs  i s n ’t 
th e re  an ym o re . A n d  it  m a y  be  
h a v in g  an e ffe c t on com p an ie s 
— th e  ca re  o f  a ir c r a f t ,  th e  
w a y  th e y  f l y  and  u n d e r  w h a t 
c o n d it io n s ."

W h ile  fe d e ra l o f f ic ia ls  b e ­
m oan th e  f ig u re s , h o w e v e r , 
p r iv a te  c om m e rc ia l p i lo t s  s a y  
th e y  th in k  th e  to ta l n um b e rs  
d o n 't t e l l  th e  e n t ir e  s to r y , 
a c co rd in g  to  S te v e  W ilb u r , 
p re s id e n t o f th e  A la s k a  A i r  
C a r r ie r s  A s so c ia t io n . > >  
jy " W h a t  n e ith e r  a g en cy  can  ' 
t e l l  y o u  a d e q u a te ly  is  th e  
n u m b e r  o f f ly in g  h o u rs  bn th e  
w h o le ,"  W ilb u r  s a id . "W e 're• • , v  ; t *  ’• * • *.Vfv'*-, . .

c o n c e rn ed  a b o u t  th e  r ise  in  
a c c id e n t s  a s  w e l l ,  b u t  w e  
d o n ’t t h in k  ju s t  lo o k in g  a t the  
n u m b e r s  t e l l s  u s  w h a t ’s r e a l ly  
h a p p e n in g , w h e re  i t ' s  h appen ­
in g ."

T he  a s s o c ia t io n , th ro u g h  i t s  
A la s k a  A v ia t io n  S a fe ty  F o u n ­
d a t io n , w i l l  so on  b e g in  to 
c o m p ile  th a t  k in d  o f  s t a t i s ­
t ic s , W i lb u r  s a id .

"W e  need  e v id e n c e  to  p u t 
u s  in  th e  " r i g h t  d i r e c t io n .  
W hen w e  Have th a t , w e ' l l be 
a b le  to  t e l l  e x a c t ly  w h a t  p ro b ­
le m s  a re  a n d  w h e re  th e y ’re  
h a p p e n in g . T h en  w e ’l l  be  a b le  
to  f in d  r e a l s o lu t io n s ,”  W ilb u r  
s a id .  . .
, T he  fo u n d a t io n  a ls o  is  d is ­
t r ib u t in g  s a fe ty  l i t e r a t u r e  and  
v id e o  ta p e s  fo r  d is t r ib u t io n  to 

Ajp’i l o t s  s t a t e w id e  th ro u g h  a 
p ro g ram  i t  b e g a n  la s t  y e a r .

B o th  fe d e r a l o f f i c ia ls  and 
p r iv a t e  o p e ra to rs ' a g re e  th a t 
f in a l r e s p o n s ib i l i t y  fo r  a ir ­

c r a f t  s a fe ty  s i t s  w i t h  th e  
lo t . B u t th e y  a g re e  th a t i t  \v 
b e  d i f f i c u l t  to  e n su re  t l  
p i lo t s  o b se rv e  s a fe ty  regu  
t io n s .

W ilb u r  s a y s  th a t  w h a t 
n eeded  is  no t m o re  regu  
t io n s , b u t m o re  F A A  in sp  
to r s  to u r in g  th e  e n t ir e  s ta  
m a k in g  i t  k n o w n  to  o u t ly l 
o p e ra to rs  th a t th e y  w i l l  
s c r u t in iz e d . - H e w o u ld  a l 
l i k e  to  see m o re  p i lo t s ,  p 
v a te  and  p ro fe s s io n a l, ta  
a d v a n ta g e  o f  r e g u la r  tr a in i:  
se s s io n s  su ch  a s . t h e  F A A  a 
n u a l s a fe ty  c lin  c s c h e d u l 
fo r  O ct. 19 and  20.

“ The b o ttom  l in e  is  th e  gt 
in  th e  le f t  s e a t ,”  W ilb u r  s a l 
“ I f  h e  h a s n ’t  r e m e m b e r i 
w h a t h e ’s le a rn e d , h e ’s go it 
to  b u s t  an a irp la n e .

“ T h a t ’s a  p ro b lem  o f n ti 
tu d e . A n d  I ’m  n o t s u re  Ih  
a n yo n e  k n o w s  h ow  to  dc 
e f f e c t iv e ly  w i th  th a t  y e t . ”

- V n •• i •
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State Responses to the Malpractice 
Insurance “ Crisis” of the 1970s: 
An Empirical Assessment

Frank A . Sloan, Vanderbilt University

Abstract. Almost all states enacted legislation in response to the rapid rise in malprac­
tice insurance premiums which occurred during the mid-1970s. After describing the types 
of statutory changes enacted, this study evaluates the influence of these changes on levels 
and growth of premiums paid by general practitioners, ophthalmologists, and orthopedic 
surgeons during 1974-78. The empirical results of the study presented here give no 
indication that individual state legislative actions, or actions taken collectively, had their 
intended effects on premiums. Several explanations for this result arc explored.

The medical malpractice “ c r is is"  o f  the mid-1970s involved both a dramatic 
increase in premiums, and a reluctance on the part o f many companies to write 
medical malpractice insurance po lic ies. From 1974 to 1977, malpractice premi­
ums almost doubled, fo llow ing several years o f relative ca lm . 1 The increased 
premiums were perceived by the pub lic and their elected representatives as poten­
tial sources o f medical care cost inflation; and it was feared that nonavailability o f 
coverage might lead to nonavailability o f certain types o f needed medical services. 
As a result, v irtua lly  a ll states took some type o f leg isla tive action to ensure the 
availab ility o f malpractice insurance at a reasonable p rice .: With isolate^, excep­
tions,3 both the rate o f premium inflation and availab ility  problems have largely 
abated since this period o f c r is is .*4 Yet some observers have predicted that the late 
1970s and early 1980s have been on ly a temporary calm  before another storm .5

There is substantial variation in malpractice insurance premiums— among 
physician specialties and across states, as w e ll as over time. In the mid-1970s, 
premiums in a high-risk specialty, orthopedic surgery, were about six times as 
great as those for the lowest-risk ("C la ss 1” ) specialists, including pediatricians 
and general practitioners who do no surgery .6 The reason for such interspecialty 
variation in premiums is reasonably w e ll understood: cla im s against physicians in 
surgical subspecialties in particular are much more frequent than in fields w ithout 
a hospital orientation, such as general/family medicine and pediatrics.7
Partial support for this study came from contract #500-78-0018 between the U.S. Health Care 
Financing Administration and Vanderbilt University. The views expressed here are the author's, and 
do not necessarily rctlcct the view of either organization. The author is grateful to Nanette Fanchcr 
and Robert Hays lor assistance in this research.

Journal o f Health Politics, Policy and Law, Vol. 9, No. 4. Winter 1985. Copyright (O 1985 by the 
Dept, of Health Administration. Duke University.
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i
Sources o f interstate (and intertemporal) variation are much more complex. As 

an illustration o f interstate variation in premiums w ith in a specialty, prem iums 
paid by orthopedic surgeons in 1974 varied from a high o f S8.352 (in New York) 
to a low o f $479 (in North Carolina), a more than seventeen-fold difference .8 As 
w ill be d iscussed more fu lly  below, the correlations in premiums paid for stan­
dard coverage leve ls by physicians in various specialties w ith in a state are h igh , as 
are correlations among annual changes in premiums by specialty. Thus essen­
tia lly  the same degree o f interspecialty and interstate dispersion has been pre­
served since 1974. -«

To date, no one has isolated the effects o f specific leg is la tive actions on either 
the price or a va ilab ility  o f malpractice insurance. Statutory changes potentia lly 
affect the frequency o f c la im s, the likelihood o f ju d ic ia l determination in favor o f 
the p la in tiff, and the size distribution o f settlements. Expected payouts o f insurers, 
as well as projected adm inistrative costs and profit margins, are in turn reflected 
in prem iums.9 Thus, by affecting elements o f expected payouts, statutory changes 
could have reduced premiums directly. A lternatively, the publicity effect sur­
rounding leg is la tive  activ ity  may have caused the pub lic (and, for that matter, 
juries) to become more cost-conscious, when in fact the direct constraining 
impact o f the laws themselves was rather m inimal. Or the legislative in itia tives 
.may have unintentionally fooled insurers, by creating anticipations that both the 

,  ’•’frequency and magnitude o f settlements would decrease when in fact these were 
• ’ not to occur.

The next two sections provide some pertinent conceptual and empirical back­
ground information on the malpractice insurance cris is o f the mid-1970s, and 
describe specific leg is la tive responses to the cris is at the state level. Empirica l 
specification o f prem ium regressions designed to assess the effects o f these 
leg isla tive responses, and explanation o f empirical results obtained from  this 
procedure, are provided in the third section, fo llowed by a brie f discussion o f 
implications.

Background

Concepts. Insurers set prem iums (P) to cover expected benefit payments (B) 
and adm inistrative expense (A):

P =  B  +  A . (1)
Benefits payments can be expressed as the product o f the number o f c la im s (C), 
the probability o f a decision favorable to the p la in tiff (0 , and the mean do lla r 
settlement i f  the p la in tiff w ins (X ):

D = CQX . (2)
Adm inistrative expense consists o f lega l expenditures on behalf of m edical 
defendants, other adm inistrative expense (Aq), such as for marketing, and profit 
‘(tt):

A = CY  +  Ao((V) +  i r , (3)
where Y is the lega l expense incurred by the insurer per c la im , and N  is the
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number o f enrollees. To simplify, let A* =  AofiV) +  i t ,  where A* is a constant. 
This sim p lify ing analytical assumption is ju s tified  since increased expense and 
profit rates are not generally considered to be reasons for the rise in malpractice 
insurance. Then, substituting (2) and (J) into (/), the premium equation becomes 

P = C(QX + Y) +  A* . (4 )
Totally differentiating (4), it is apparent that the change in premiums depends on 
changes in the number o f c la im s, in the probability o f the p la in tiff w inning, in 
the insurer's legal cost per c la im , and interactions among these changes, as well 
as changes in premium pricing po licy  as retlected in any change in A*.

The number o f claims tiled by unsatisfied patients in a g iven state and year 
p lausib ly reflects the expected settlement net o f legal fees (QX - F), patient 
relationships w ith physicians, and characteristics o f such patients— including 
their degree o f aversion to risk and to litigation. Legal fees per case depend, inter 
a lia, on the number o f lawyers per capita population. The probability o f the 
p la in tiff w inning (0  and the mean settlement size (,Y) would lo g ica lly  depend on 
the nature and extent o f the iatrogenic injury, the defendant’s conformance with 
medical standards in his/her local community, and characteristics o f laws regard­
ing malpractice in the state. L itigation (and presumably iatrogenic injury) is more 
like ly  when a surg ical procedure has been performed. Apparently X  also depends 
on patient income: patients with high opportunity costs o f time have been found 
to obtain higher settlements, ho ld ing other factors constant. 10 But to the extent 
that affluent persons demand care from higher-quality doctors, Q should be 
lower. Thus, the effect o f time co st— or its proxy, income per capita— on QX 
cannot be determined in advance o f empirical research.

This b rie f discussion implies that empirical analysis should describe the type 
o f medical procedures performed, variab les from the lawyer's market pertinent to 
fee-setting, and patient characteristics (including income), as w e ll as the legal 
environment. Ideally, one would a lso  want to understand insurer pricing policy 
(which, in pan, rellects elements o f A *), and how insurer expectations o f future 
benefit outlays are formed. The latter phenomena, however, are d ifficu lt to mea­
sure empirically.

Previous empirical studies. Two published studies by econom ists have exam­
ined interstate variations in prem iums and frequency o f malpractice incidents. 
Using regression analysis, with states as observational units for years 1970 and 
1972, Reder related the malpractice prem ium paid by surgeons to four explana­
tory variables: ( 1) operations per surgeon; (2) nonfederal attorneys per capita 
population; (3) number o f "key doctrines" favorable to p la in tiff adopted by the 
state; and (4) state per capita income . 11 Only two o f the four independent vari­
ables showed statistica lly significant impacts on premiums: per capita income 
and legal doctrines. The positive e ffect o f per capita income suggests that the 
effect o f any tendency for higher-incomc persons to select higher-quality doctors 
is more than offset by a combination o f  effects o f patient income on settlement 
size and on the propensity to sue.
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Feldman assessed state differences in the number o f malpractice incidents per
1,000 state population in 1970.12 He included as explanatory variables surgical 
operations per 1,000 population, per capita income, lawyers’ earnings, variables 
representing ten legal doctrines bearing on the processing or outcome o f malprac­
tice cases , 13 and (in one regression) a measure o f defensive medicine. He found 
that the number o f incidents rises w ith increases in surg ical operations and in 
income, and fa lls w ith increases in lawyers’ earnings. He a lso found that the 
p la in t if fs  return net o f the payment for legal fees {QX - F) fa lls w ith increases in 
the lawyer’s wage.

A  legal variable constructed as the sum o f the ten ind iv idua l binary variables 
showed that states with laws more favorable to p la in tiffs have more su its, a 
finding consistent w ith Rcder’s analysis; however, when the ind iv idua l legal 
variables were included as separate explanatory variab les, Feldman obtained few 
sta tistica lly  significant parameter estimates. Feldman also expected that "defen­
sive medicine" would reduce the occurrence o f malpractice c la im s. He measured 
this factor w ith a variable defined as the weighted average o f office visits by 
Medicare patients which entailed laboratory tests, x-rays, and consultations with 
other physicians. Feldman's resu lts suggest more defin ite ro les for income, fre­
quency o f surgery, and lawyer price-availability than for either legal doctrines or 
"defensive medicine" as determ inants o f interstate variation in the number of 

'.’malpractice su its. Characterizing the nature o f tort law by state at a given point in 
tim e, in terms o f its relative impacts on p la in tiffs versus defendants, is extremely 
d iff ic u lt , and measurement errors could partia lly account for the legal variables’ 
insignificance. A more accurate picture may be obtained by re lating changes in 
incidents or premiums to changes in laws.

D ynamic factors. Many’ o f the potential determinants o f temporal change in 
malpractice costs and insurance prem iums are not captured by analysis o f a single 
cross-section; and o f the dynam ic factors, many are common to a ll specialties 
and states; technological change in the health field; rising patient expectations 
about the effic iency o f medical care; loss o f close relationships between providers 
and patients due to the rise in physician specialization; increased litig iousness of 
society; changes in quality o f m edical care; changes in attitudes o f ju rie s; and (for 
prem iums, though not for malpractice incidents) re’ums on insurers' investments.

There is no consensus about the origins o f the mid-1970s c ris is , or, for that 
matter, why it passed. The industry ju stified  substantial prem ium increases on 
grounds that insurers were lo sing money at their then-current malpractice insur­
ance rates. However, profitab ility not only depends on loss ratios, but also on 

' returns on investment o f insurer reserves. 14 Insurers suffered paper losses in the 
1974-75 stock market, and th is development may have been contributory. Critics 
o f tlje  insurance industry, such as Law and Polan, have stated that— with a few 

‘  exceptions, such as New York and Californ ia— insurance companies in the 
mid-1970s acted on the basis o f events having litt le  to do with their local

situations. Law and Polan argued that the broad-scale panic was due at least in 
part to the actions o f a single company, Argonaut, which had responded dec i­
sive ly to its adverse loss experience in several markets. 13 Rather than assessing 
their own situation, other companies simply panicked. According to this psycho­
logical view  o f the c ris is , matters eventually settled down after time allowed more 
objective assessments o f the situation. Others have attributed the end o f the crisis 
to fear o f countersuits and lack o f lawyer fam iliarity with the new state malprac­
tice statutes, which might have the effect o f delaying the filing o f su its, even i f  the 
statutes themselves had no long-term effects. 16
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State Leg isla tive Responses

The cris is o f the mid-1970s provided the impetus for numerous leg isla tive 
proposals applying to actions alleging medical malpractice. Legislators assumed 
that, i f  new laws cou ld reduce the number and do llar amounts o f malpractice 
awards, insurers would be in a better position to predict recoveries, and therefore 
would maintain coverage at reasonable rates and assure availab ility o f malprac­
tice insurance. Statutory changes were quite narrow ly focused on medical 
malpractice, and many o f them were tested in the courts in the late 1970s and 
early 1980s.17 This section brie fly  describes most o f the major leg isla tive changes, 
the effects o f which are to be evaluated below. These legislative proposals may be 
classified into three general categories: ton modifications, alternatives to tria l, 
and insurance provisions.

Tort modifications

Limiting provider payments to plaintiffs. Several states enacted laws placing a 
do llar maximum on the amount providers are required to pay in medical malprac­
tice cases. A lim itation on provider liab ility was often imposed in conjunction 
w ith . lim itation on p la in tiff recovery. A ce iling on either the provider’s liab ility  
or p la in tiff’s recovery potentia lly shifts some costs o f damages to p la in tiffs . 
Conversely, to the extent that awards had been “ excessive" heretofore, particu­
larly for such subjective items as “ pain and su ffe ring ,” the savings accrue to 
physicians and the public at large. A lthough these laws potentia lly reduce 
premiums, they w ill be successfu l only to the degree that settlements would 
otherwise have exceeded the ce ilings, and/or that the initiation o f malpractice 
suits is discouraged by a decline in (QX -  F). Unfortunately, data arc not available 
for comparing the frequency distribution o f settlements to the ce ilings in states 
which enacted these lim itations.

In some states, patient compensation funds have been established to pay plain­
tiffs for damages incurred above the statutorily-determined lim it on provider 
liab ility . These funds are financed by adding a surcharge to each physician’s



premium— a surcharge often set so as to subsid ize the premiums o f physicians in 
high-risk specialties. The main effect o f such funds, i f  any, is lik e ly  to be on 
amounts o f insurance ( i.e ., lia b ility  lim its) purchased by physicians, rather than 
on the premium for a specific amount o f coverage (such as a S100.000/S300.000 
policy).

Limiting use o f the res ipsa loquitur doctrine. The doctrine o f res ipsa loquitur 
applies when a p la in tiff can show ( 1) that the event only could have occurred as a 
result o f oegligence, (2) that harm vyps caused while the instrumentality causing 
the in jury was exc lus ive ly  controlled by the defendant, and (3) that the p la in tiff 
d id not contribute to the in jury . 18 This doctrine may be useful to p la in tiffs when, 
for lack o f specific information, the p la in tiff cannot develop a prima facie case 
against the defendant.

Courts in a number o f states expanded app licability o f the doctrine o f res ipsa 
in the early 1970s.19 Since 1975, this trend has been reversed: state leg islation 
has delineated situations in which res ipsa can be applied (e .g ., to foreign objects 
left in the body, or radiation bums); and in some states (e .g ., Washington), the 
use o f res ipsa in malpractice cases has been v irtua lly  elim inated. A  study o f 
medical malpractice c la im s reported that p la in tiffs were s ligh tly  more lik e ly  to 
w in when the res ipsa doctrine was used ;20 hence lim iting use o f res ipsa may 

„ have had some but probably not a dramatic effect on premiums.
Tightening the statute o f  limitations. Statutes o f lim itations have received 

considerable attention in d iscussions o f medical malpractice insurance. One rea­
son is the lengthy time-lar which often occurs between the date an in ju ry >. ccurs 
and the date the c la im  is first made. Time-lags are particularly problematic in this 
area since malpractice insurance has typ ica lly  been so ld on an '‘occurrence’' 
basis— that is , the insurer protects the provider against any cla im  that may 
eventually arise from a litiga tab le "event" that occurred during the po licy years. 
Insurers have maintained that the persistent threat o f a suit compels them to 
maintain substantial reserves; in any case, rate-setting is made more d iff icu lt by 
the possib ility o f delayed su its .21

Furthermore, there is empirical evidence that cla im s filed five years after the 
injury are more than tw ice as expensive as the average award.22 Thus late c la im s 
represent a substantial risk  to the insurer, and one can expect a risk  premium to 
be charged for indemnifying physicians against such cla im s. State legislatures 
modified existing statutes o f lim itations to establish defin ite, presumably shorter, 
periods during which a medical malpractice action must be brought. However, 
the new lim its contain exceptions which, in conjunction with interpretations o f 
state courts, could have important implications for the-effectiveness o f the ne* 
lim its .22

Clarifying informed consent. The doctrine o f informed consent requires that a 
provider d isclose information pertinent to the nature, purpose, and risks associ­
ated with a proposed medical trean. ot. Unfortunately, while the doctrine's intent 
is cl«ar, whether patients were in practice properly informed is d iff icu lt to
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document. During the mid-1970s, many experts held that ambiguity created by 
this doctrine was in itse lf a source o f litigation , and several states added precision 
to the doctrine o f informed consent to insure uniform definition and application.

Imposing contingentfee regulation. It is often argued by physicians and others 
that payment o f lawyers on a contingent-t'ee basis for work on malpractice cases 
increases the total number o f c la im s .24 Assuming patients arc risk-averse, a 
plausible assumption for p la in tiffs in the aggregate, economic theory supports 
this assertion .25 Unfortunately, there is no empirical evidence on whether or not 
the method o f lawyer compensation has an independent effect on the frequency o f 
suits or on settlement amounts. Since 1975, several legislatures have lim ited 
attorneys’ fees in medical malpractice cases either by empowering state courts to 
determine reasonableness o f attorneys’ fees, by statutorily fixing a percentage 
ce ilin g  for contingent fees, or by adopting a slid ing scale which bases the 
contingency-fee percentage on the amount o f recovery. The latter two approaches 
at least have the potential o f reducing lawyers’ incentives to accept malpractice 
cases; the first is weakened by courts’ reluctance to interfere with the attomey- 
client relationship .26

Adding collateral-sourceprovisions. The collateral-source rule makes it impos­
sib le for the court to apply benefits received by an injured party from sources 
other than the defendant as an offset to compensation due from the defendant. 
Her.ce a medical malpractice p la in tiff may co llect benefits from a variety o f 
sources, the sum o f which may be substan tia lly in excess o f damages incurred. A 
number o f states enacted leg is la tion during the mid-1970s to lim it such dup lica­
tion o f payments. Two types o f laws have been enacted. One type permits intro­
duction o f evidence o f payments received from collateral sources, allow ing the 
ju ry  to consider such evidence in determ ining the defendant’s obligation to the 
p laintiff; the other approach requires that there be an offset.27 These changes have 
been controveisial. Proponents o f the collateral-source rule have argued that the 
rule preserves patients’ incentive to purchase insurance, and that the reduction in 
defendants' liab ility  may reduce the deterrent effect o f liab ility .28

Eliminating the ad damnum clause. The ad damnum clause is part o f the 
p la in tif fs  in itia l pleadings, stating the amount o f monetary damage incurred and 
the settlement requested. A lthough the ad damnum clause may be seen as no 
more than the presentation o f an in itia l asking price, it may intluence the ju ry  to 
award a larger settlement. More recent legislation elim inates ad damnum ; but 
some laws now also require that the defendant be informed during pre-trial 
discovery o f the precise amount o f recovery sought by the p la in tiff.29

Imposing a locality rule. H istorically, health care providers have been expected 
to render care consistent w ith the general standard o f care in their community. 
Because o f improved communication and more uniform professional training, 
courts in many states have interpreted "com m un ity" quite broadly, encompass­
ing regional i f  not national standards. There are two major reasons for dissatisfac­
tion with this trend. F irst, many providers argue that '.his broad interpretation
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leads to the use o f "h ired  gun s"— providers who specialize in testify ing on the 
p la in tiffs  behalf. Second, adherence to regional and/or national norms may 
require that many physicians orient their practices to higher standards, which in 
turn results in more costly care. In response to this d issatisfaction, several states 
during the mid-1970s adopted rules requiring use o f a local standard o f care 
and/or o f local expen w itnesses.30

Alternatives to jury trial* -A
Mandating use o f  a pretrial screening panel. During the mid-1970s, more than 

ha lf o f the state legislatures established pretrial screening panels to which cases 
m i’-t be submitted before they proceed to tria l. Statutes vary substan tia lly in 
terms o f panel composition, procedural details , and adm issib ility  o f findings at 
subsequent tria l. V irtua lly no other “ reform" has e lic ited as much challenge in 
the couns as the concept o f pretrial screening, principally because the panels are 
viewed as interfering w ith a p la in t if f s right to a ju ry  tr ia l.”

Irrespective o f the constitutional issues, there is some reason to believe that 
panels may not be effective in terms o f reducing premiums. F irst, for any cases 
not settled during the pretrial hearing, and many are not, rather than substitute for 
the ju ry  trial the panel adds another layer o f proceedings. Second, although 
proceedings o f the panels are less formal than a full-? rale tria l, substantial legal 
expenses may be incurred, especia lly in stales w h e r decisions o f the panels arc 
adm issib le at tria l. Third, the existence o f an informal and in itia lly  less expensive 
adjudication mechanism may in itse lf encourage the filing o f claims. 32

Allowing for bind’rig arbitration. B inding arbitration differs from pretrial 
screening in that the decision o f an arbitration boicd is final; un like screening, 
arbitration is not followed by a ju ry  tria l. Proponents o f arbitration argue that it 
reduces malpractice costs by reso lving disputes in a less formal setting, through a 
panel o f expens rather than a ju ry  (widen is both nonexpert and sub ject to 
emotionalism). These contentions are debatable .33 A lthough, in princip le, arbitra­
tion may be either compulsory or voluntary, no stale to date has mandated 
compulsory arbitration, probably because o f doubts about its constitutionality .34

Insurance provisions

Creating joint underwriting associations. Enabling legislation for the estab lish­
ment o f non-profit jo in t underwriting associations (JUAs) has been passed in the 
majority o f states, but implemented in cn ly  a few. A JUA is a pooling arrange­
ment composed o f commercial lia b ility  insurers with business in the state. A ll 
J lfA  statutes require that premium rates be established un a self-sustaining basis: 
i f  losses occur, member companies may be assessed to cover the defic it. In s i me 
states, assessments may be recouped by subtracting the assessment due the state 
from thp premium tax, or by instituting a surcharge on premiums paid by 
providers. JUA surpluses are to be used for premium reductions Statutes nor­
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mally expire two or three years a lte r enactment; depending on state statute, the 
JUA may be the exclusive carrier, or may compete with others.33 In some states 
where JUAs are monopolists, they have been subject to critic ism  by doctors for 
their high rates. 36 JUAs may be a better so lution for the problem o f malpractice 
insurance availab ility than for the cost problem .

Allowing formation o f health care mutual insurance companies. A few stales 
have recently enacted legislation authorizing creation o f insurance companies 
owned and operated by associations o f physicians These firms assess physician 
members a one-time special charge (about one year’s premium), which is refund­
able i f  the company succeeds.37 Since these mutual companies arc run by 
physicians, they presumably have a special incentive to control premium increases.

Em p ir ica l Specification and R esu lts

Overview. The regression analysis presented here extends the work o f Reder 
and Feldman .38 It focuses on the role o f legal variables during a period o f rapid 
change in malpractice insurance prem iums. The analysis is based on a time series 
o f cross-sections covering the years 1974 through 1978, with the state as the 
observational unit. A ll continuous variab les are expressed in logarithm ic form; 
a ll binary variables enter linearly. Two alternative types o f equations are specified: 
( 1) premium levels, and (2) annual percentage change in premium levels. In the 
latter, the dependent variable is the difference in the logarithm o f premiums in a 
given specialty beiween a year and the year immediately preceding it. This 
difference (multip lied by 100) y ie ld s a percentage change. When the premium 
equation is in difference form, the regressions span 1975-1978 (annual changes 
fo: 1974-75 through i 977-78). None o f the previous studies have examined 
changes in premiums over time.

Dependent variat'es. The dependent variables refer to premiums paid by 
physicians in three fie ld s— general practitioners who do no surgery, ophthal­
mologists, and orthopedic surgeons— deflated by a state price index that varies 
across states and over time (with 1967 = 1.0).39 Premiums are defined for a 
policy offering S I00,000/S300,000 coverage .40

Premiums for various specialties in a state are highly correlated: pair-wise 
correlations between general practitioners, ophthalmologists, and orthopedic sur­
geons based on these state data are a ll 0.92 or higher; correlations between 
annual percentage changes in prem iums in the three fields are also high, a il 0.91 
or higher. These cprrelations imply either that a ll the physicians in a given s ate 
share the financial conse. aences o f adverse experience o f a few specialties or 
that cla im  experiences among specialties w ithin a state tend to move together. 
Tha former possib ility is far more like ly .



fable 1. Explanatory Variable Definitions. Means, and Standard Deviations
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Variable Std.
Name Definition ,.iean Dev.
Y Rea] per capita income 3717.0 503.0
OPSPOP Surgical operations per 1,000 population 0.0812 0.0164
LAWPOP Lawyers per 10.000 population 12.4 11.7
MDPOP Patient care physicians per 10.000

population 13.0 4.4
LRECOV Provider liability limited 0.18 0.38
LLLM Recovery by plaintiff limited 0.23 0.42
PTCOMP Patient compensation fund established 0.18 0.38
RES IPS Use of res ipsa loquitur limited 0.22 0.41
ICON Informed consent clarified 0.32 0.47
CONFEE Contingcncy-fce regulation imposed 0.27 0.45
SLIM Statute of limitations tightened 0.50 0.50
CSOUR Collateral-source provisions added 0.24 0.43
ADDAM Ad damnum clause eliminated 0.40 0.49
LOCAL Locality rule imposed 0.22 0.41
SCREEN Use of pretrial screening panels mandated 0.40 0.49
ARBIT Binding arbitration provided 0.17 0.38

,JCA JUA major insurer in state 0.06 0.24
SELLNS Health care mutal insurance company

implemented 0.08 0.28
T74 Year = 1974 0.19 0.39
T75 Year = 1975 0.20 0.40
T76 Year = 1976 0.20 0.40
T77 Year =1977 0.20 0.40

Explanatory variables. The focus o f the regression analysis is on the impacts 
o f leg isla tive changes on levels and rates o f change in malpractice premiums. To 
isolate the impacts o f lega l influences on the dependent variab les, it is necessary 
to consider the other possib ly influential factors that were reviewed in the concep­
tual u iscussion above, such as patient income, ava ilab ility o f lawyers, and case- 
m ix. The premium equations contain three control variables sim ilar to those 
included by Reder and Feldman: per capita income (deflated by the state price 
index)— Y; surgical operations per 1,000 population— OPSPOP; and lawyers 
per 10,000 population— LAWPOP. In addition, the number o f physicians primar­
ily  engaged in patient care (as opposed to adm inistration, research, and/or 
teaching) per 10,000 state population— MDPOP— is included. A lthough a higher 
surgery rate may be expected to lead to a higher incidence o f malpractice c la im s, 
a higher physician-population ratio may have the opposite effect, since patient 
access improves w ith increases in the physician-population ratio. More speci­
fically, patients’ office waiting time fa lls , and the length o f time physicians spend 
with patients rises .41 Thus, even i f  medically defined qua lity is not altered.
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patients may feel better about their doctors and thus be less prone to sue them .42 
As an alternative to MDPOP, a variable indicating physician ava ilab ility  in the 
specialty corresponding to the premium was entered as an explanatory variable; 
results were v ir tu a lly  identical to those shown below.

When prem iums are expressed as levels, it is appropriate to control for the 
legal environment pnor to the mid-1970s. Prelim inary regressions contained a 
legal variable to describe the application o f ton law by state, as constructed by 
Feldman, and. alternatively, a legal index based on parameter estimates from 
Feldman’s regression (which had malpractice claim s frequency as the dependent 
variable).43 Neither legal variable showed a d iscernible impact on premiums once 
other explanatory variables were included, and both were drrpped from the 
regressions w ithout having a consistent effect on the parameter estimates on the 
remaining variab les. B inary variab les representing each state were added to 
account for om itted state effects on premiums.

Variables dep icting leg is la tive  responses to the malpractice cris is o f the 
mid-1970s are shown in boldface in Table I .44 The variables ordinarily assume 
the value I for the year a malpractice “ reform" was enacted by the state leg is la ­
ture and for succeeding years, and are zero otherwise. There is , however, one 
exception: when a reform was subsequently overturned by ju d ic ia l decision, the 
variable assumes the value zero in the year in which the decision was reached and 
thereafter. Correlations among the " leg is la tive  response" variables are almost 
always positive, and most olten Ln the 0.2 to 0.4 range. The highest correlation, 
not surprisingly, is between lim itation on recovery and the patient compensation 
fund (0.63).45

Finally, time variables 774 through 777 represent time-related effects common 
to a ll states. Several alternative specifications were explored in order to gauge the 
lime-phasing o f responses to recent legislation and other explanatory variables, 
all using prem ium leve ls as the dependent variable. In one, a lagged dependent 
variable was included (Koyck lag specification). Results from these regressions 
imply that around 90 percent o? the response to a change in an explanatory 
variable takes place in the year fo llow ing the change, quite a rapid response. 
A lternatively, explanatory variables for both the current and the preceding year 
were included in the same regression, l i r e  resulting parameter estimates were 
very unstable because o f m ultico llineariiy .

Empirical results

Regressions w ith premium levels as dependent variables are presented in Table
2. The first, second, and fourth regressions also contain ind iv idua l state binary 
variables, not shown. The state binary variables should account for factors respon­
sib le tor any continued interstate differences in real premiums that are not ex­
plained by the first set o f explanatory variables (from Y through MDPOP).

I f  leg isla tive changes were e ffective , leg islative change variables should dem-
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Table 2. Prem ium Level Regressions

Explanatory
Variables

Dependent Variables

1. General Practitioner 
Premium

2. Ophthalmologist 
Premium

Coeff. S .E . Coeff. S .E .

Y 0.42 (0.66) 0.44 (0.70)
OPSPOP 1.016c (0.60) l . l l c (0.63)
LAWPOP 1.020 (0.80) 1.31 (0.85)
MDPOP - 0.22 (0.87) -0.49 (0.93)
LRECOV -0.080 (0.088) -0.027 (0.093)
LL IM 0.046 (0.093) 0.046 (0.098)
PTCOMP 0.039 (0. 10) 0.0005 (0. 11)
RESIPS 0.001 (0.094) -0.037 (0 .010)
ICON -0.009 (0.085) 0.046 (0.090)
CONFEE -0.011 (0. 100) 0.013 (0. 11)
SLIM -0.0-47 (0.072) - 0.020 (0.077)
CSOUR 0.012 (0.094) 0.038 (0.099)

.ADDAM 0.10 (0.087) 0.079 (0.084)
LOCAL 0.18" (0.08) 0.11 (0.089)

SCREEN -0.19* (0.07) -0.19* (0.071)
ARBIT 0.26* (0.09) 0.29* (0.096)

JUA 0.13 (0. 11) 0.080 (0. 12)
SELINS 0.16C (0.09) 0.048 (0.098)

r/4 - 0.21 (0.17) -0.13 (0.18)
T75 0.074 (0.14) 0.063 (0.15)
T76 0.09 (0. 11) 0.077 (0. 1 1)
T77 0.065 (0.061) 0.070 (0.065)
Constant 5.16 6.37

R2 =  0.87 R2 = 0.84
F(69,166) = 16.4 F(69,166) = 12.4

a. Statistically significant at the 1% level (two tailed test).
b. Statistically significant at the 5% level (two-tailed test).
c. Statistically significant at the 10% level (two-tailed test).

anstrate negative effects on real premiums. But, as Table 2 shows, there arc more 
positive than negative coefficients for the variables LRECOV through SELINS. 
The most consistently significant coefficients are for screening panels (SCREEN), 
arbitration (ARBIT), and, to a lesser extent, mutual insurance companies (SELINS). 
But o f these, on ly  the screening variable shows a negative impact on premiums. 

The fact that the regression results are quite sim ilar for the three specialties is 
- not surprising, in v iew  o f the high simple correlations among premiums in the
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Table 2, continued

Dependent Variables
3. Orthopedic Surgeon 

Prem ium ’
4. Orthopedic Surgeon 

Premium
Coeff. S .E . Coeff. S .E .

Y 0.28 (0.34) 0.51 (0.71)
OSPOP -0.23 (0.44) 1.11* (0.6-1)
LAWPOP 0.88* (0.23) 1.04 (0.87)
MDPOP 0.25 (0.24) 0.17 (0.94)
LRECOV 0.019 (0. 11) -0.16 (0.09)
LLIM 0.11 (0. 11) 0.024 (0. 10)
PTCOMP 0.11 (0. 12) 0.046 (0.U )
RESIPS -0.088 (0.13) 0.052 (0. 10)
ICON 0.28* (0. 11) 0.022 (0.091)
CONFEE 0.24b (0. 11) -0.031 (0. 11)
SLIM 0.016 (0.089) 0.0009 (0.078)
CSOUR -0.15 (0. 12) -0.013 (0, 10)
ADDAM -0,15 (0. 10) 0.13 (0.085)
LOCAL 0.069 (0. 11) 0.093 (0.090)
SCREEN -0.16c< (0.09) -0.15b (0.072)
ARBIT 0.25* (0. 10) 0.18C (0.097)
JUA -0.099 (0.16) 0.11 (0. 12)
SELINS 0.31b (0.14) 0.13 (0. 10)
T74 - (-) -0.18 (0.18)
T75 - (-) 0.15 (0.15)
T76 - (-) 0.15 (0. 11)
T77 - (-) 0.090 (0.07)
Constant 4.69 6.63

R- = 0.36 R1 = 0.86
F(18,217) = 6.9 F(69.166) = 14.6

* Both time and slate binary variables omitted from this regression.
a. Statistically significant at the 1% level (two-tailed test).
b. Statistically significant at the 5% level (two-tailed test),
c. Statistically significant at the 10% level (two-tailed test).

three specialties. The only one among the first set o f explanatory variables (from 
Y to MDPOP)A6 to show a sign ificant impact on premiums in more than one 
regression is the surgery rate (OPSPOP), which loses significance when the time 
and state binary variables arc om itted (regression #3). The size o f the OPSPOP 
coefficient is about the same for GP premiums as it is for the surgical specialists,
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fable 3. Annual Change Regressions

Explanatory
Variables

Dependent Variables
1. General Practi­
tioner Premium

2. Uphthalmologist 
Premium

3. Orthopedic Sur­
geon Premium

Coeff. S.E. Coeff. S.E. Coeff. S.E.
LRECOV - 0.010 (0.064) 0.0001 (0.069) -0.040 (0.070)
LLIM  •» • 0.040 (0.066) 0.018 (0.072) 0.027 (0.072)
PTCOMP -0.012 (0.071) -0.0003 (0.079) 0.014 (0.079)
RES IPS 0.043 (0.077) 0.040 (0.085) 0.089 (0.085)
ICON -0.056 (0.067) -0.055 (0.073) -0.057 (0.073)
CONFEE 0.0002 (0.06) 0.007 (0.071). -0.018 (0.071)
SLIM -0.006 (0.053) 0.019 (0.058) 0.012 (0.058)
CSOUR 0.007 (0.07) 0.030 (0.078) 0.018 (0.078)
ADDAM 0.050 (0.061) 0.039 (0.067) 0.053 (0.067)
LOCAL 0.032 (0.070) 0.012 (0.077) -0.026 (0.077)
SCREEN -0.071 (0.053) -0.081 (0.058) -0.044 (0.058)
ARBIT 0. 11' (0.06) 0. 12' (0.07) 0.074 (0.067)
JUA ' 0.034 (0.092) 0.026 (0. 101) -0.011 (0. 10)
SELINS -0.009 (0.082) -0.065 (0.090) -0.060 (0.090)

’-T75 0.38* (0.07) 0.31* (0.073) 0.45* (0.073)
T76 0.19* (0.06) 0.17b (0.07) 0.21“ (0.07)
T77 -0.064 (0.060) 0.069 (0.066) 0.076 (0.066)
Constant -0.070 -0.075 -0.081

R2 =  0.21 R2 = 0.14 R2 = 0.23
F(17,174) = 2.8 F(17,174) = 1.7 F(17,174) = 3.1

a. Statistically significant at the 19b level (two-tailed test).
b. Statistically significant at the 59b level (two-tailed test).
c. Statistically significant at the 10% level (two-tailed test).

imp lying that a doctor who does no surgery also is made to face a higher 
premium when the surgery rate rises. The coefficient for LAWPOP (the lawyer 
ratio) always exceeds its standard error, and it is sta tistica lly  significant when the 
time and state binaries are dropped (regression #3).

One reason for the positive signs on the leg is la tive response coefficients may 
be that states w ith a serious problem— i.e ., those with high prem iums— were 
more like ly  to enact remedial leg is la tion . Analysis o f the annual growth rate in 
real premiums, the dependent variab le in Table 3, should be much less subject to 
th is se lec tiv ity  problem . But the leg is la tive  variab les in th is tab le , viewed 
collectively, have no impact on premium inflation. In fact, exclud ing the time 
variab les, the /^-statistic for the equation never exceeds 0.63, far below conven­
tional levels o f statistica l sign ificance. Regressic .  including changes in control 
variables Y through MEDPOP, not shown here, are sim ilar to those reported in 

• Table 3.
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A B rie f D iscussion

Whereas many o f the potential sources o f premium inflation are national in 
scope, deliberate action has been undertaken mostly at the state level. The empiri­
cal results o f the study presented here g ive no indication that ind iv idual state 
legislative actions, or actions taken co llectively, have had their intended effects 
on premiums.47 The pub lic ity resu lting from considerable legislative activ ity  may 
have made ja ries and perhaps potential p la in tiffs more aware o f the cost conse­
quences o f malpractice su its. I f  so , this effect probably extended beyond the 
boundaries o f any particular state.

Another possibiliry is that past frequency o f claim s and size d istribution o f 
settlements in a state are on ly w eak ly related to premiums in the state. Premiums 
arc set on the basis o f expected outlays, and insurers may not have based their 
expectations for the future on past experience. Unfortunately, state-specific data 
on claims frequency and do llar amounts o f settlements are not available tor 1974 
and thereafter. However, correlations among 1974 premiums, claim s filed , cases 
won by p la in tiffs, and mean size o f awards for 1970 are surprisingly low (0.3 or 
less).48 Certainly, adverse insurer experience in a given year should be reflected 
in higher premiums in later years, so that higher correlations were anticipated. 
There is a need for more “ hard" empirica l evidence on how insurers really form 
expectations and set premiums.

Finally, lawyers are often held accountable for the increased tendency to seek 
legal recourse. Even though the lawyer variable is insignificant in regressions 
conr aing binary variables for states, the sign on the lawyer coefficients remains 
positive and substantial in s ize . W ithout the state binary variables (see regression 
#3, Table 2), the lawyer variab le has a positive impact on premiums, significant 
at the one-percent l*.vel. V iew ing the empirical evidence in its entirety, the notion 
that a 10 percent increase in a state’s lawyer/population ratio leads to almost a 
like percentage increase in prem iums, as the coefficients imply, is a distinct 
possibility.
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State Rate-Setting and Its Effects on the 
Cost of Nursing-Home Care

Jo h n  H olahan, The Urban Institute

Abstract. The paper uses data from nursing-home cost reports to analyze the effective­
ness of different approaches to nursing-home reimbursement. Our research has produced 
considerable evidence on the effect of states' efforts to reduce the rate of increase in 
nursi.ig-home costs. First, homes in states with flat-rate reimbursement systems were 
found to have lower rates of increase than homes in other states, while there were no 
consistent differences between the results of prospective and retrospective systems. Second, 
efficiency incentives, intlation-projeetion methods, and the level of ceilings on rates 
appear to be very important, regardless of the general reimbursement method. For example, 
prospective systems with weak efficiency incentives, generous intlation adjustments, and 
high percentile ceilings have lesser cost-containment effects than prospective systems with 
stringent intlation allowances and low percentile ceilings. There is also evidence that the 
inherent weakness of the cost-containment incentives in retrospective systems can be 
offset by low percentile ceilings and efficiency bonuses.

Introduction

Financing nursing-home care has been a major problem, both for individuals 
needing care and for state governments. National nursing-home expenditures 
more than doubled in the five years from 1976 to 1981, growing from S I 1.4 
b illion  to S24.2 b illion . Medicaid expenditures for nursing-home care grew by 
18.6 percent from 1979 to 1980, and by 17.6 percent from 1980 to 1981.1 The 
purpose o f th is paper is to examine the effects o f public pol icy on the cost o f 
nursing-home care.

O f the two public programs that pay significant amounts for nursing-home 
care— Medicaid and M edicare— the Medicaid program has a much stronger 
effect on costs throughout the industry. Thus the principal issue is whether the 
reimbursement policies o f state M edicaid programs significantly inlluence the 
rate o f change in nursing-home costs. Since Medicaid programs pay for about 50 
percent o f the costs incurred by nursing homes, the program has a significant 
influence on the cost structure o f .nd iv idua l nursing homes, and presumably a 
considerable influence on cost levels and the rate o f change in those leve ls, for 
the industry as a whole.

In order to analyze the determinants o f rates o f change in nursing-home costs.

Journal o f Health Politics. Policy and Lmhr. Vol. 9, No. 4, Winlcr 1985. Copyright O 1985 by the 
Dept. of Health Administration, Duke University.
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Notes on Meeting with Michael Schneider, Kevin Bruce, and Roger Poppe at 
12:30 lunch, October 29, 1985 at the Cpt. Cook Quarterdeck regarding 
Tort Reform in the insurance industry- (his phone is 277-4551)

Informal Notes taken in meeting with a lawyer who specializes in 
representing injured individuals.

I. Background

He was at the Insurance Briefing that was put on for the legislators 
on Octooer 25 at the Red Lion, regarding the Insurance Crisis and Tort 
Reform. He said there was a lot of distortions and half-truths at that 
meeting, and so he was trying to meet with various legislators and their 
staffs to counteract it. He is a lawyer who makes a speciality of 
representing injured individuals, and there are only a small handful of 
them, mostly members of the Association of Trial Lawyers. He made the 
following points:

II. Points to consider:

A. The judicial system as it is set up in Alaska is such that if 
you tinker with any one part of it as far as the insurance osses go, you
would have to alter all of it, and it could cause serious problems. It
was set up basically the way it was to try to cut down on court time and 
expense, and deal fairly with all parties concerned. For example, if 
you get rid of the subrogation procedure, then maybe it is appropriate 
to toss out the collateral source rule now operating.

B. Our Supreme Court in Alaska rejected the idea of structured 
settlement (Mike Szymanski will be putting in a bill on this), With
structured settlement, you lose on inflation, but you gain in other ways
over the long term.

C. With the annuity approach, one thing to lock at is that our jury 
award is currently tax free, but with an annuity, you may not have a tax 
free situation, which is what the Insurance industry is pushing for. It 
may end up hurting the injured party. It may also hurt them in another 
way. Suppose you get a settlement which allows you to get $3,000 a 
month in todays dollars, but if you calculate that amount with the 
discount rate for 40 years into the future, it will end up meaning the 
insurance companies will, be paying out about $35 a month in todays 
dollar value and buying power. Conversely, that means that an injured 
party can't live on $35 a month in todays terms, so in his old age 40 
years from now he can't either. Also, for reasons too complex for me to 
follow, an annuity is a sophisticated form of taxation, so the client 
loses.

D. Insurance companies like to try to drive a wedge between the 
injured party and his lawyer by offering cash settlement to the lawyer 
for his fee, and an annuity to the plantiff, so that they end up being 
at odds with each other on this issue, so that the lawyer is tempted to 
"sell his client down the river" so to speak by encouraging him to 
settle without telling him the implications of it over a 40 year span.



E. In the elaborate exairpJe they gave in their presentation last 
week, the insurance company shaved how after all the lawyers fees, etc 
are taken out, the injured party gets sane $1.5 million on a $2.5 

million settlement. It sounds like a lot of money, but due to inflation 
and buying power, etc, the reduced future actual value is not enough to 
allow you to live on the interest, so you have to start drawing on the 
principal, and go in a downward spiral from there, in your old age.

F. Actually, despite what the insurance companies tell you, that 
they can't settle cases on a structured basis right now, the truth is 
that they can. So, sometunes the injured party's lawyer will encouraae 
a structured settlement for his client if he thinks the clients will 
throw the money away frivolously and not be able to hold on to it.

G. Also, we need to look at special vs. general verdicts. The 
insurance industry wants awards itemized, so they can focus on "reforms" 
or changes in the various areas. If you itemize an award, it gives the 
insurance conpanies more grounds for later court appeals on each item.

H. Further, on any case that gets appealed, the insurance company 
continues to collect interest on the settlement amount until it is 
finally awarded, so it is in their interest to appeal all cases.

I. What will happen if Kule 82 should be canned. It forces the 

client to pay the defendants attorneys fees. If eliminated, it will 
force more cases to trial rather than to a court settlement or a 
settlement out of court, because the plaintiff has nothing to lose by 
continuing.

J. The current judicial system has a complex system of incentives 
whose basic purpose and thrust is to settle a cast as soon as possible, 
preferably avoiding a trial, which clutters up the case dockets. The 
system is designed thus to sett] cases, not try them. If you remove 
the pre-judgement interest, for exanple, you remove the impetus to force 
the insurance conpanies to settle. Other aspects of the system are 
designed to force the plaintiff to settle.

K. The insurance companies have two major problems they have to 
cope with: a) tough rates b) disasters

L. If you read the actual trade literature that the insurance 
industry is talking to one another with, you find out they are peddling 
an entirely different story. They aren't talking about crisis, but about 
them simply being in a down cycle in a cyclical industry. And that all 
they have to do is stick it out for two years and they will be on an 
upswing again, its just a market slump and capacity crunch, nothing 
more.

M. If you want the bottom line on what is going on, only a handful 
of lawyers in this town defend plaintiffs in these cases, and there are 
major huge law firms that are getting rich defending the insurance 
conpanies. If you don't believe that, just look around town and see 
that many of the downtown large buildings cure owned by lav; firms who 
defend the insurance companies.



N. He feels that an average plaintiff's lawyer in these insurance 
cases gets an estimated average annual salary of some $90,000, with a 
range of $60,000-$130,000. The defendant lawyers make much much more 
than this. You see, he is ir a high risk industry so that he may take a 
case that is potential a $500,000 settlement, but the odds of him 
settling that case are only about 305, so that means he only gets his 
fee, which is directly linked to a successful settlement, about 30% of 
the time. Sc in other words, they only get paid on about 1 cut of every 
3 or 4 cases, so they have to do a lot of work with no immediate return.

0. Also, note that in California, where they already have a lot of 
Tort Reform legislation passed,and California's approach has not bailed 
them out of the problems the insurance industry is having. The 
insurance companies themselves are getting sued directly.

P. He said that on December 6, the Association of Trial Lawyers is 
going to hold its own legislative briefing session to present the other 
side of the story, that of the injured parties. It is basically 
consumer oriented in its approach.

Q. They are also thinking of putting out a broadside that counters, 
point by point, the 15 Tort Reform suggestions being proposed by the 
insurance industry.

R. Finally, if the insua:„  ce industry is in such big trouble, how 
come havent we read about any of them going bankrupt? Cr laying off a 
lot of employees as a means of cutting back on operating expenses?



DAY CARE

Day care is an essential support service for many families who must ha-, 

all adult members working in order to maintain the family. Provided in small 

family day care homes or in larger centers, day care is an essential part of 
Alaskan life styles.

Insurance is a very real and urgent problem in day care, and that problem is 
demonstrated by the fact that:

- family day care homes are unable to purchase insurance, and incur 
trtemendous liability potential with no assistance

f.  ̂*
- day care centers in operation for years with no claims against policies 

have been dropped without notice and have gone without insurance for 
several weeks unknowingly. Other centers have .iust been dropped

- When insurance is available, it costs substantially more— at least
32000.00 more per year, and in one instance $20,000.00 more per year

- insurance is written for six months periods, reducing the ability to 
budget and anticipate an adequate fee structure

- almost all policies currently being written exclude sexual abuse, child 

abuse and in one instance exclude neglect

- the new concept of insurance -the claims made style- may eventually 

require an additional coverage on previous years of potential claims 

in order to meet past needs...and this coverage is projected to be 
quite expensive

While day care is a needed service, it is expensive to provide. It requires 

adequate space per child and is a labor intensive service. The recent changes 
in the insurance field are introducing an element of instability which is 
going to make it impossible for some day care providers to continue in the 
field.

There is no apparent reason for the major increase in fees. Day care liability 
claims total for the entire four years -1980, 8l, 82, 83- were less than S1000.00. 
Insurers are frightened by the rare and highly public sex abuse scandals which 
have recently been identified.

Solutions? We don't know the insurance field. But we can tell you that day 
care needs insurance which is available and affordable. Parent, fees are the 
support of the field, and cannot rise indefintely. We will support any 
proposal which works to restore predictability in insurance. Mediation or 
arbitration, statutes of limitations, caps on judgements, structured fees and 
contingent fee structures, limiting claims against the plaintifs judgement 
are somethings which make sense to us. They may not all be practicable or 

possible in Alaska. But we need help, or day care is in big trouble.
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h e a r  o t h e r  p e r s p e c t i v e s  ( c o n s u m e r s ,  c l a i m a n t s  a n d  t h e i r  
a t t o r n e y s ) , as w e l l ,  b e f o r e  s e s s i o n  c o n v e n e s .

W i t h  b e s t  w i s h e s ,  I a m

S i n c e r e l y ,

J o e  P. J o s e p h s o n  
S t a t e  S e n a t o r

J P J :r a k  
E n c l o s u r e
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LEGISLATIVE BRIEFING 
AVAILABILITY AND PRICING OF COMMERCIAL INSURANCE

AGENDA 

Octoher 25, 1985

8:30-9:00 Coffee and Pastrie.

9:00 Seminar on the factors that affect insurance availability
and pricing.

1. The role and operations of the several components 
of the insurance industry.

Richard L. Block

2. National trends in insurance pricing, market 
availability and solvency. Changes in exposure and 
how these factors are interrelated.

James Meenahan*

3. How these factors affect the availability and pricing 
of insurance in Alaska. The impact of certain 
factors that affect Alaska insurance markets.

John George 
Roger Schoenneger

10:15 The judicial environment-its impact on insurance pricing
and availability.

1. Procedural and coverage related court decisions.

Buck Bragg

2. Substantive tort law court decisions.

Keith Brora

11:00 Coffee and pastries.



11:15 Seminar on workers' compensation rehabilitation
legislation. HB (1983) revisited.

1. Is the program rehabilitating injured workers as 
intended?

Jackie McKlintock

2. What is the true cost of the program to employers.

Mary Pierce

3. What procedural or litigation problems has the new 
law presented.

Robin Wilcox

12:15 Lunch.

1:30 A review of possible answers.

1. Insurance industry responses by changing
coverages-the claims made form.

Don Koch

2. A review of possible state legislative opcions tried 
in the past. M ♦I .C .A . a case study.

Roger Holmes

3. Modification of the judicial system. Proposals for 
changes in the tort law and procedural and coverage 
rules.

Mike Thomas
Tom F i n d l a y

3:15 The response by the administration.

Loren Lounsbury

3:30 Adjourn.

* Not confirmed
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M a ry  P i e r c e  -  R i s k  M a n a g e r ,  C a r r / G o t t s t e i n  C o m p a n i e s .  Member o f  
W o r k e r s '  C o m p e n s a t i o n  B o a r d .

R o b i n  W i l c o x  -  A t t o r n e y ,  F a u l k n e r ,  B a n f i e l d ,  D u g g a n  a n d  H o l m e s .
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R o g e r  H o l m e s  -  P a r t n e r  i n  A n c h o r a g e  l a w  f i r m  o f  B i s s  a n d  H o l m e s .
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A l a s k a .

M ik e  T h o m a s  -  P a r t n e r  i n  A n c h o r a g e  l a w  f i r m  o f  R o b e r t s o n ,  M o n a g l e ,  
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L o r e n  L o u n s b u r y  -  C o m m i s s i o n e r  o f  C o m m e rc e  a n d  E c o n o m i c
D e v e l o p m e n t ,  S t a t e  of. A l a s k a .
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II.

III.

I V .

History of the liability issue - given by Dr. David McGuire

r- t •
: ' . V

Presentation from a representative of the following professions. 

a * Day Care Center Operators - Margaret Wolfe

b* Alaska Air Carriers - Dave Zundell

c * Alaska Truckers Association - T.J. Thrasher

d. Alaska General Contractors - Dick Cattanaugh

C.H.A.R.R. ( Caberet, Hotel and Restaurant Retailers) - Charles Selman

Overview of the Insurance aspect and how it affects society - given by Bill Gee. 

Wrap-up - given by A1 Tamagni

A G E N D A
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E X E C U T I V E  SUMMARY OF THE PROBLEM

P e r h a p s  o n e  o f  t h e  g r a v e s t  p r o b l e m s  f a c i n g  b u s i n e s s e s  i n  
A l a s k a  t o d a y  i s  t h e  d r a m a t i c  r i s e  i n  l i a b i l i t y  p r e m i u m s .  T h e s e  
i n c r e a s e s  h a v e  b e e n  s o  d r a m a t i c ,  i n  f a c t ,  t h a t  m a n y  A l a s k a n  
b u s i n e s s e s  f a c e  t h e  r e a l i s t i c  p o s s i b i l i t y  o f  c l o s i n g  t h e i r  d o o r s  
b e c a u s e  t h e  c o s t  o f  i n s u r a n c e  i s  s o  h i g h  I h a t  i t  i s  n o t  i n  t h e  
b e s t  i n t e r e s t  o f  p r u d e n t  b u s i n e s s  m a n a g e m e n t  t o  c o n t i n u e  t o  do  
b u s i n e s s  F u r t h e r ,  t h i s  i s  n o t  a p r o b l e m  w i t h  a n y  o n e  s e c t o r  o f  
t h e  e c o n o m y ,  r a t h e r ,  i t  i s  a d i f f i c u l t y  f a c e d  b y  d a y  c a r e  c e n t e r  
o p e r a t o r s ,  t o o l  a n d  e q u i p m c . i t  r e n t a l  c o m p a n i e s ,  d o c t o r s ,  a i r  
c a r r i e r s ,  n u r s e  m i d w i v e s ,  l a w y e r s ,  m u n i c i p a l i t i e s ,  c i t i e s ,  
a r c h i t e c t s ,  n o n p r o f i t  o r g a n i z a t i o n s ,  as  w e l l  a s  s m a l l  a n d  l a r g e  
b u s i n e s s e s  a n d  s m a l l ,  s i n g l e  p i ^ s o n  p r o p r i e t o r s h i p 5 . T h e n  t h e r e  
i s  t h e  q u e s t i o n  o f  a v a i l a b i l i t y  i n  a d d i t i o n  t o  a f f o r d a b i l i t y  o f  
i n s u r a n c e .  Ma n y  A l a s k a n  b u s i n e s s e s  a r e  f i n d i n g  t h a t  t h e y  c a n n o t  
f i n d  i n s u r a n c e  c o m p a n i e s  t o  t a k e  t h e i r  a c c o u n t  e v e n  i f  t h e y  a r e  
w i l l i n g  t o  p a y  t h e  p r e m i u m s .

A t  t h e  p r e s e n t  t i m e  t h e  p r o b l e m  i s  c o m p o u n d e d  b y  a v a r i e t y  
o f  f a c t o r s .  F i r .  t ,  w h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g  
i n c r e a s e d ,  m a n y  i n s u r a n c e  c o m p a n i e s  a r e  p u l l i n g  b a c k  f r o m  
s e ' v i c i n g  p o l i c i e s  i n  A l a s k a .  T h e  r i s k s ,  e s p e c i a l l y  i n  t h e  
B u s h ,  a r e  t o o  q r e a t .  S e c o n d ,  w i t h  no l e g i s l a t i v e  r e m e d i e s  u n d e r  
c o n s i d e r a t i o n ,  1 1 a p p e a r s  t o  m a n y  o f  t h e s e  c o m p a n i e s  t h a t  
A l a s k a n s  a r e  c o n t e n t  w i t h  t h e  s i t u a t i o n  a s  i t  n o w e x i s t s .
T h i r d ,  w i t h o u t  a c o n c e r t e d  e f f o r t  b y  a l l  s e c t o r s  o f  t h e  A l a s k a n  
e c o n o m y  —  b o t h  p u b l i c  a n d  p r i v a t e  s e c t o r s  —  m o r e  i n s u r a n c e  
c o m p a n i e s  w i l l  p r o b a b l y  r e c o n s i d e r  t h e i r  c o v e r a g e  p o l i c i e s  a n d  
t h e  d i f f i c u l t i e s  A l a s k a n s  f a c e  t o d a y  w i l l  s u b s t a n t i a l l y  w o r s e n .

WHO I S  A F F E C T E D  BY T H I S  D R A M A T I C  I N C R E A S E  I N  L I A B I L I T Y  
I N S U R A N C E  ?

T h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  i s  a c o s t  o f  b u s i n e s s  a n d  i s  
p a s s e d  a l o n g  t o  t h e  c o n s u m e r  a s  a r e  o t h e r  c o s t s .  A L L  A l a s k a n s  
a r e  p a y i n g  f o r  t h i . s  r i s e  i n  l i a b i l i t y  i n s u r a n c e  i n  t h e  p r i c e s  
t h e y  p a y  f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e y  b u y .  As  t h e  p r e m i u m s  
f o r  l i a b i l i t y  i n s u r a n c e  i s  ' r o l l e d  i n t o '  t h e  c o s t  o f  s e r v i c e  f o r  
a d a y  c a r e  c e n t e r ,  f o r  i n s t a n c e ,  t h a t  c o s t  w i l l  be  p a s s e d  a l o n g  
t o  a l l  o f  t h e  p a r e n t s  wh o  s e n d  t h e i r  c h i l d r e n  t o  t h a t  d a y  c a r e  
c e n t e r .  T h u s  a l l  A l a s k a n s  a r e  p a y i n g  f o r  t h i s  c o s t  —  i f  t h e  
b u s i n e s s e s  w h o  a r e  p a y i n g  t h e  h i g h e r  l i a b i l i t y  c o s t  s t a y  i n  
b u s i n e s s .  A t  o n e  p a r t i c u l a r  d a y  c a r e  c e n t e r  i n  A n c h o r a g e ,  f o r  
i n s t a n c e ,  t h e  o p e r a t o r  m u s t  c h a r g e  p a r e n t s  a l m o s t  $ 2 0 0  p e r  c h i l d  
p e r  m o n t h  j u s t  t o  c o v e r  t h e  l i a b i l i t y  i n s u r a n c e  p r e m i u m  —  a n d  
c o v e r a g e  f o r  t h e  d a y  c a r e  c e n t e r  i s  o n l y  f o r  $ 1 0 0 , 0 0 0

WHAT I S  THE S O L U T I O N ?

T h e  p r o b l e m  o f  a s t r o n o m i c a l  l i a b i l i t y  i n s u a n c e  r a t e s  i s  n o t  n e w  
i n  t h e  U n i t e d  S t a t e s .  Ma n y  s t a t e s  h a v e  a t t e m p t e d  t o  r e s o l v e  t h i s  
i s s u e  i n  a v a r i e t y  o f  w a y s .  Some p r o p o s a l s  a r e  l i s t e d  b e l o w  f o r  
c o n s  i d e r a I  i o n .



I )  P L A C E  A CAP ON N O N - E C O N O M I C  AWARDS

A n o n e c o n o m i c  a w a r d  i s  t r a d i t i o n a l l y  t h a t  s um o f  m o n e y  w h i c h  
i s  g i v e n  t o  t h e  v i c t i m  i n  c o m p e n s a t i o n  f o r  ' p a i n  a n d  
s u f f e r i n g . '  T h i s  a w a r d  i s  s o m e w h a t  n e b u l o u s  s i n c e  t h e r e  i s  no 
w a y  t o  r e a l i s t i c a l l y  e q u a t e  t h e  a m o u n t  o f  p a i n  a n d  s u f f e r i n g  
w i t h  a d o l l a r  f i g u r e  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  
p r o p o s e s  a c a p  on  n o n e c o n o m i c  a w a r d s  o f  b e t w e e n  5 1 0 0 , 0 0 0  a n d  
5 2 5 0 , 0 0 0  w h i c h  i s  i n  l i n e  w i t h  l e g i s l a t i o n  p a s s e d  b y  t h e  
I l l i n o i s  a n d  C a l i f o r n i a  l e g i s l a t u r e s ,  r e s p e c t i v e l y .

2 )  I T E M I Z A T I O N  OF L O S S E S

I n  t h e  e v e n t  o f  a n  i n j u r y ,  t h e  i n j u r e d  p a r t y  i s  r e a s o n a b l y  
e n t i t l e d  t o  c o m p e n s a t i o n  f o r  l o s t  i n c o m e  U n d e r  c u r r e n t  
p r a c t i c e ,  t h e  i n j u r e d  p a r t y  d o e s  h a \ ?  t o  s t a t e  h o w  he  o r  s h e  
w o u l d  h a v e  ma d e  t h a t  m o n e y .  I n  o t h e r  w o r d s ,  i f  a v i c t i m  f e e l s  
t h a t  he  o r  s h e  ' c o u l d  h a v e '  ma d e  5 8 0 , 0 0 0  i n  t h e  y e a r  t h a t  t h e  
i n j u r y  o c c u r e d ,  t h e  j u r y  w o u l d  be  u r g e d  t o  a c c e p t  t h a t  f i g u r e .  
T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  t h e  i n j u r e d  
p a r t y  i s  e n t i t l e d  t o  f a i r  c o m p e n s a t i o n  b u t  t h a t  t h e  j u r y  s h o u l d  
be  i n s t r u c t e d  t o  i t e m i z e  t h e  s e t t l e m e n t  as  f a r  a s  r e a s o n a b l y  
p o s s i b l e .

3 > MA N D A T E  S T R U C T U R E D  S E T T L E M E N T S

W h i l e  i t  i s  t r u l y  u n f o r t u n a t e  t h a t  a n y o n e  m u s t  s u f f e r  
i n j u r y ,  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h e  v i c t i m  
s h o u l d  n o t  b e  g i v e n  a w i n d f a l l  p r o f i t  b u t  r a t h e r ,  s h o u l d  be  
c o m p e n s a t e d  f o r  h i s  l o s s ( e s )  i n  s t r u c t u r e d  a n d  l e s s  r i s k y  
m a n n e r .  S t r u c t u r e d  s e t t l e m e n t s  a r e  i n t e n d e d  t o  c o m p e n s a t e  f o r  
f u r t h e r  e x p e n s e s  i n c u r r e d  as  a r e s u l t  o f  t h e  i n j u r y  a n d  t o  
p r o t e c t  t h e  v a l u e  o f  t h e  a w a r d  t o  t h e  p l a n t i f f  wh o  m i g h t  
m i s m a n a g e  a l u mp  s u m a w a r d  i n  a s h o r t  p e r i o d  o f  t i m e .  T h i s  
m e c h a n i s m  w i l l  a l l o w  t h e  i n s u r a n c e  c o m p a n y  t o  s p r e a d  i t s  l o s s e s  
o u t  o v e r  a p e r i o d  o f  t i m e  m a k i n g  i t s .  l o s e s  m o r e  p r e d i c t a b l e ,  
t h u s  m a k i n g  i n s u r a n c e  a n d  r e - i n s u r a n c e  m o r e  a v a i l a b l e .  T h i s  
t y p e  o f  s e t t l e m e n t  e n s u r e s  t h a t  t h e  v i c t i m  d o e s  n o t  b e c o m e  a 
b u r d e n  on s o c i e t y  i f  h i s  o r  h e r  i n v e s t m e n t  i s  l o s t  a n d ,  f u r t h e r ,  
m a i n t a i n s  t h e  v i c t i m ' s  d i g n i t y  a n d  p r i d e  T h e s e  t w o  o b j e c t i v e s  
c a n  be  a c h i e v e d  b y  t h e  i n s u r a n c e  c o m p a n y  a n d  t h e  i n j u r y  p a r t y  t o  
t h e  b e s t  i n t e r e s t  o f  b o t h ,  t h e  i n s u r a n c e  c o m p a n y  a n d  t h e  i n j u r e d  
p a r t y  r e c e i v i n g  a l l  b e n e f i t s  t a x  f r e e .



4 )  R E Q U I R E  D I S C L O S U R E  O r C O L L A T E R A L  INCOME SOURCES

A t  t h e  p r e s e n t  t i m e ,  i n  a l a w  s u i t ,  t h e  j u r y  i s  n o t  a l l o w e d  
t o  k n o w  o t h e r  s o u r c e s  o f  t h e  v i c t i m ' s  i n s u r a n c e  c o v e r a g e  u n t i l  
a f t e r  a v e r d i c t  ha.s b e e n  r e a c h e d  I n  o t h e r  w o r d s ,  i f  a v i c t i m  
i s  s u i n g  f o r  m e d i c a l  ( e c o n o m i c )  as  w e l l  as  ' p a i n  a n d  s u f f e r i n g '  
( n o n e c o n o m i c )  d a m a g e s ,  t h e  j u r y  i s  n o t  a l l o w e d  t o  k n o w  i f  t h e  
v i c t i m  i s  a c t u a l l y  c o v e r e d  u n d e r  a n o t h e r  p o l i c y  A v i c t i m  c o u l d  
r e a s o n a b l y  h a v e  a l l  o f  h i s  o r  h e r  m e d i c a l  b e n e f i t s  a l r e a d y  p a i d  
t h r o u g h  o n e  i n s u r a n c e  p o l i c y  a n d  s t i l l  be  s u i n g  f o r  t h a t  m e d i c a l  
c o v e r a g e .  T h e  p l a n t i f f  s h o u l d  n o t  be  e n t i t l e d  t o  d o u b l e  
i n d e mn  i t y .

5 ;  T I G H T E N  THE S T A T U T E  OF L I M I T A T I O N S

U n d e r  c u r r e n t  s t a t u t e ,  a v i c t i m  ma y  s u e  up  t o  a n d  i n c l u d i n g  
t w o  y e a r s  a f t ' r  t h e  d i s c o v e r y  o f  an  i n j u r y .  I n  t h e  c a s e  o f  a 
b r o k e n  l e g ,  f o r  i n s t a n c e ,  t h e  i n j u r e d  p a r t y  m i g h t  h a v e  s u s t a i n e d  
t h e  i n j u r y  i n  1 9 7 8  a n d ,  a f t e r  a n u m b e r  o f  d i f f i c u l t i e s ,  
d i s c o v e r s  i n  1 9 8 0  t h a t  o n e  l e g  w a s  s h o r t e r  t h a n  t h e  o t h e r .  O n c e  
t h a t  d i s c o v e r y  h a s  b e e n  m a d e ,  t h e  i n j u r e d  p a r t y  h a s  t wo  y e a r s  t o  
f i l e  a c l a i m .

U n f o r t u n a t e l y  t h e  s t a t u t e  o f  l i m i t a t i o n s  i s  s o  l o o s e  t h a t  
s u i t s  ma y  be  f i l e d  f o r  i n j u r i e s  s u s t a i n e d  d e c a d e s  e a r l i e r .  T h e r e  
a r e  c a s e s  w h e r e  s u i t s  h a v e  b e e n  f i l e d  b y  v i c t i m s  w h o  c l a i m  t h a t  
i n j u r i e s  s u s t a i n e d  w h e n  t h e y  w e r e  c h i l d r e n  a f f e c t e d  t h e i r  l a t e r  
l i f e .  W h i l e  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t
v i c t i ms a r e  c e r t a i l y  e n t i t l e d  t o  s e t  t I erne n t  o f  t h e i r  c l a i  m s , i t
i s  u n r e a s o n  l b l e  t o  f i l e  s u i t  d e c a d e s  a f t e r  an a c t i o n .

6 )  R E V E R T  TO ' S E V E R A L '  L I A B I L I T Y

I n  t h e  p r o c e s s  o f  f i l i n g  a s u i t ,  o f t e n  p a r t i e s  wh o  h a v e  h a d  
l i t t l e  a c t u a l  p a r t i c i p a t i o n  i n  t h e  i n j u r y  a r e  s a d d l e d  w i t h  
p a y m e n t  f o r  t h e  e n t i r e  c o s t .  F o r  i n s t a n c e ,  s u p p o s e  a y o u n g s t e r  
i s  r u n n i n g  a l o n g  t h e  r o o f  o f  a s c h o o l  t h a t  i s  c l o s e d  f o r  t h e  
s u m m e r .  He t r i p s  a n d  f a l l s  t h r o u g h  t h e  s k y l i g h t .  T h e  p a r e n t s  
o f  t h e  c h i l d  s u e  t h e  S c h o o l  D i s t r i c t ,  t h e  a r c h i t e c t  wh o  d e s i g n e d  
t h e  s c h o o l ,  t h e  G e n e r a l  C o n t r a c t o r  wh o  b u i l t  t h e  s c h o o l  a n d  t h e  
f i r m  w h i c h  m3 de  t h e  s k y l i g h t  i t s e l f  f o r  d a m a g e s . S u p p o s e  f u r t h e r  
t h a t  t h e  a r c h i t e c t  h a s  d i e d ,  t h e  G e n e r a l  C o n t r a c t o r  h a s  l e f t  t h e  
s t a t e  a n d  c a n n o t  b e  f o u n d  a n d  t h e  f i r m  w h i c h  ma d e  t h e  s k y l i g h t  
d o e s  n o t  h a v e  p r o d u c t  l i a b i l i t y .  T h e  S c h o o l  D i s t r i c t  i s  t h u s  
t h e  o n l y  d e f e n d a n t  w i t h  i n s u r a n c e .  S i n c e  t h e  S c h o o l  D i s t r i c t  i s  
t h e  o n l y  p a r t y  w i t h  i n s u r a n c e ,  i t  m u s t  a b s o r b  t h e  e n t i r e  c o s t  o f  
t h e  l e g a l  a c t i o n  e v e n  t h o u g h  i t  m i n i m a l l y  r e s p o n s i b l e  f o r  t h e  
a c c i d e n t .  U n d e r  ' s e v e r a l  l i a b i l i t y '  t h e  c o u r t  w o u l d  a s s e s s  a 
p e r c e n t a a g e  o f  r e s p o n s i b i l i t y  a n d  a s s e s s  d a m a g e s  on  t h a t  b a s i s .
I f  t h e  S c h o o l  D i s t r i c t  w a s  h e l d  t o  b e  5% r e s p o n s i b l e  f o r  t h e  
i n j u r y ,  t h e n  t h e  S c h o o l  D i s t r i c t  s h o u l d  o n l y  be  r e s p o n s i b l e  f o r  

o f  t h e  t o t a l  c o s t s  i n c u r r e d  b y  t h e  v i c t i m .



U n d e r  c u r r e n t  p r a c t i c e s ,  a t t o r n e y ' s  f e e s  a r e  a c o m b i n a t i o n  
o f  e x p e n s e s  a n d  c o n t i n g e n c y  f e e s  - -  p l u s  c o s t s .  I n  c e r t a i n  
c a s e s ,  t h e  e x p e n s e ' s  o f  i n v e s t i g a t i o n  a r e  s o  h i g h  a n d  t h e  
s e t t l e m e n t  s o  l o w ,  t h a t  t h e  v i c t i m  ma y  e n d  u p  w i t h  a m i n i m a l  
s e t t l e m e n t .  T h e r e  i s  no  g u a r a n t e e  t h a t  e v e n  i f  t h e  v i c t i m  w i n s
a s u i t  t h a t  he o r  s h e  w i l l  be  l e f t  w i t h  a n y  r e m u n e r a t i o n ;  b u t
t h e  a t t o r n e y  w i l l  h a v e  h i s  f e e  c o v e r e d .  A m o r e  r e a s o n a b l e  
m e c h a n i s m  t o  p r o t e c t  t h e  f i s c a l  r i g h t s  o f  t h e  v i c t i m  i s  t o  
l e g i s l a t e  a s l i d i n g  c o n t i n g e n c y  f e e  s c a l e  w h i c h  w i l l  e n s u r e  t h a t  
a s  t h e  v i c t i m  g e t s  l e s s ,  t h e  a t t o r n e y  mu s t  s c a l e  d o w n  h i s  f e e  as  
w e l l .  T h i s  a p p r o a c h  h a s  b e e n  w r i t t e n  i n t o  l a w  i n  C a l i f o r n i a  • nd  
h a s  b e e n  u p h e l d  a s  c o n s t i t u t i o n a l .

3 )  R E V I S E  THE C O N C E P T  OF WRONGFUL  DE AT H

W r o n g f u l  D e a t h  i s  t h e  t e r m  u s e d  t o  d e s c r i b e  t h e  d e n i a l  o f  an 
e s t a t e  f i n a n c i a l  g a i n s  b e c a u s e  o f  t h e  p r e m a t u r e  d e a t h  o f  a 
p e r s o n .  I f  a b r e a d w i n n e r  w e r e  t o  d i e  p r e m a t u r e l y ,  f o r  
i n s t a n c e ,  t h e  d e p e n d e n t s  a r e  e n t i t l e d  t o  c o m p e n s a t i o n  e q u i v a l e n t  
t o  t h e  i n c o m e  t h a t  t h e  b r e a d w i n n e r  w o u l d  h a v e  e a r n e d  T h i s  i s  
r e a s o n a b l e .  B u t  t h e  m e t h o d  i n  w h i c h  t h i s  c o m p e n s a t i o n  i s  
f i g u r e d  s h o u l d  b e  s c r u t i n i z e d .

9 )  E S T A B L I S H M E N T  OF A C R I T E R I A  OF M E R I T  FOR L I A B I L I T Y  CASES

A t  t h e  p r e s e n t  t i m e  t h e r e  i s  no  m e c h a n i s m  t o  e n s u r e  t h a t  
w h e n  l i a b i l i t y  c a s e s  a r e  i n i t i a l l y  f i l e d  t h a t  t h e y  a r e  n o t  
f r i v o l o u s .  S i n c e  i t  i s  s o  e a s y  t o  f i l e  a s u i t ,  a t t o r n e y s  c a n  
f i l e  a s u i t ,  k n o w i n g  t h a t  i t  i s  f r i v o l o u s ,  i n  t h e  n o p e s  o f  
f o r c i n g  a s e t t l e m e n t  f r o m  a c o m p a n y  t h a t  i s  m o r e  i n t e r e s t e d  i n  
a v o i d i n g  b a d  p u b l i c i t y  t h a t  s e t t l i n g  a j u s t  a n d  r e a s o n a b l e  
c l a i m .  T h e  i n t e n t  o f  a l i a b i l i t y  s u i t  i s  t o  c o m p e n s a t e  a v i c t i m  
f o r  l o s s e s  i n c u r r e d .  T h e  C i t i z e n ' s  C o a i t i o n  f o r  T o r t  R e f o r m  
f e e l s  t h a t  an  " A f f i d a v i t  o f  M e r i t o r i o u s  C a u s e  o f  A c t i o n "  s h o u l d  
be  r e q u i r e d  b e f o r e  a s u i t  i s  f i l e d  as  i s  c u r r e n t l y  d o n e  i n  
I l l i n o i s  O n l y  t h o s e  c a s e s  w i t h  m e r i t  s h o u l d  b e  c o n s i d e r e d

7 )  E S T A B L I S H  A S L I D I N G  S C A L E  OF A T T O R N E Y ' S  F E E S



1 0 )  R E P E A L  OF S P E C I A L  DAMAGES

U n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  s o me  p r o f e s s i o n s  a r e  
s h i e l d e d  f r o m  s u i t  b e c a u s e  o f  w h a t  i s  k n o w n  a s  " S p e c i a l  
D a m a g e s . "  S u p p o s e , -  f o r  i n s t a n c e ,  t h a t  an  a t t o r n e y  f i l e s  s u i t  
a g a i n s t  an  a r c h i t e c t  f o r  d e s i g n i n g  a f a u l t y  home A t  t h e  t r i a l  
i t  i s  d i s c o v e r e d  t h a t  t h e  a r c h i t e c t  i n  q u e s t i o n  d i d  n o t  d e s i g n  
t h e  h ome  i n  q u e s t i o n  T h e  s u i t  i s  d r o p p e d  b u t  t h e  a r c h i t e c t  
s t i l l  h a s  I e g a f e e s  t o  p a y  d e f e n d i n g  h i m s e l f  f r o m  a s u i t  , 
b r o u g h t  on b y  t h e  s . - i o r  o f  t h e  a t t o r n e y  U n d e r  c u r r e n t  s t a t u t e ,  
t h e  a r c h i t e c t  w o u l d  h a v e  t o  f i l e  a s p e c i a l  d a m a g e  s u i t  a g a i n s t  
t h e  a t t o r n e y  i n  q u e s t i o n  t o  r e c o v e r  h i s  l o s s e s .  B u t  a s p e c i a l  
d a m a g e  s u i t  i s  d i f f i c u l t  b e c a u s e  t h e  a r c h i t e c t  m u s t  p r o v e  l o s s  
o f  b u s i n e s s ,  f o r  i n s t a n c e ,  b e c a u s e  o f  t h e  b a d  p u b l i c i t y  i n  t h e  
p r e s s .  T h i s  m a k e s  h i s  s u i t  m o r e  d i f f i c u l t .

T h e  r e p e a l  o f  t h e  s p e c i a l  d a m a g e  s t a t u t e  w i l l  p l a c .  t h e  
a t t o r n e y  i n  t h e  s a me  d e g r e e  o f  j e o p a r d y  a s  o t h e r  p r o f e s s i o n a l s  
w i t h  s i m i l a r  b a c k g r o u n d  a n d  e d u c a t i o n

11 )  T I G H T E N I N G  OF P R E - J U D G M E N T  I N T E R E S T

U n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  a w a r d s  a r e  ma d e  w h i c h  
h a v e  a c o m p o u n d e d  i n t e r e s t  a t t a c h e d .  S u p p o s e  a man  i s  s u i n g  a 
t o o l  c o m p a n y  f o r  5 1 0 0 , 0 0 0  f o r  an  a c c i d e n t  w h i c h  o c c u r e d  f i v e  
y e a r s  e a r l i e r .  S u p p o s e  f u r t h e r  t h a t  i t  t o o k  a n o t h e r  y e a r  f o r  a 
s e t t l e m e n t  t o  be  r e a c h e d .  W h i l e  t h e  j u r y  b e l i e v e d  i t  w a s  
g r a n t i n g  t h e  v i c t i m  a 5 1 0 0 , 0 0 0  s e t t l e m e n t ,  t h e  a c t u a l  c a s h  
i n v o l v e d  i s  5 1 0 0 , 0 0 0  p l u s  c o m p o u n d e d  i n t e r e s t  f o r  s i x  y e a r s .  I f  
t h i s  j u r y  h a d  k n o w n  t h i s  f a c t ,  t h e  f i n a l  s e t t l e m e n t  m i g h t  h a v e  
b e e n  d i f f e r e n t .

1 2 )  R E P E A L  OF R U L E  82

U n d e r  c u r r e n t  p r a c t i c e  u n d e r  w h a t  i s  k n o w n  a s  R u l e  8 2 ,  t h e  
v i c t i m  i s  e n t i t l e d  t o  a d d  I OS o n t o  t h e  s e t t l e m e n t  f e e  t o  p a y  f o r  
' l e g a l  e x p e n s e s . '  O r i g i n a l l y  t h i s  w a s  i n t e n d e d  t o  a s s i s t  t h e  
v i c t i m  i n  c o v e r i n g  h i s  l e g a l  e x p e n s e s .  B u t  b y  a l l o w i n g  t h e  I OS 
a s  a n  a d d i t i o n a l  e x p e n s e ,  t h e  v i c t i m  i s  r e c o v e r i n g  I OS m o r e  t h a n  
t h e  j u r y  a w a r d e d  T h e r e  i s  no  r e a s o n a b l e  r e a s o n  w h y  t h i s  
p r a c t i c e  s h o u l d  b e  c o n t i n u e d

1 3 )  L I M I T  R E C OV E R Y  OF P U N I T I V E  DAMAGES

T h e  i n t e n t  o f  a p u n i t i v e  d a m a g e  s u i t  i s  t o  c o m p e n s a t e  a 
v i c t i m  f o r  d a m a g e  c a u s e d  b y  p o o r  q u a l i t y  g o o d s  o r  s e r v i c e s  w h : c h  
w e r e  i n t e n t i o n a l l y  p o r t r a y e d  as  g o o d  q u a l i t y  g o o d s  a n d  
s e r v i c e s .  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  
t h e r e  w o u l d  b e  a r e a s o n a b l e  u p w a r d  d o l l a r  l i m i t  p l a c e d  on 
p u n i t i v e  d a m a g e s .  T h e  p o i n t  o f  p u n i t i v e  d a m a g e s  i s  t o  r e c t i f y  
t h e  d a m a g e ,  n o t  d r i v e  t h e  c o m p a n y  o u t  o f  b u s i n e s s .
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C o m m i t t e e  C h a i r m a n  
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D e a r  S e n a t o r :

A t  t h e  r e c e n t  S o u t h e a s t  C o n f e r e n c e  a n n u a l  c o n v e n t i o n  t h e  
m e m b e r s h i p  u n a n i m o u s l y  p a s s e d  a r e s o l u t i o n  u r g i n g  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e  t o  e s t a b l i s h  r e a s o n a b l e  d o l l a r  l i m i t s  o n  

l i a b i l i t y  j u d g e m e n t s  a n d  t o  r e d u c e  e x p o s u r e  t o  l i a b i l i t y  o f  
t h e  S t a t e  a n d  o t h e r  p u b l i c  e n t i t i e s .  E n c l o s e d  is a c o p y  o f  
t h a t  r e s o l u t i o n

W e  w i l l  a p p r e c i a t e  y o u r  e f f o r t s  t o  e n a c t  l e g i s l a t i o n  w h i c h  
w i l l  h e l p  c i t i e s  k n o w  t h e  l i m i t s  o f  t h e i r  l i a b i l i t i e s ,  a n d  
t h u s  b e  a b l e  t o  i n s u r e  t h e m s e l v e s  a t  a r e a s o n a b l e  l e v e l .

I f  t h e r e  is a n y t h i n g  w e  c a n  d o  t o  p r o m o t e  t h i s  r e s o l u t i o n  
p l e a s e  l e t  m e  k n o w .  T h a n k  y o u .

E x e c u t i v e  D i r e c t o r



A  R E S O L U T I O N  O F  T H E  S O U T H E A S T  C O N F E R E N C E  

U R G I N G  T H E  A L A S K A  L E G I S L A T U R E  T O  E N A C T  

L E G I S L A T I O N  T O  E S T A B L I S H  R E A S O N A B L E  D O L L A R  

L I M I T S  O N  L I A B I L I T Y  J U D G E M E N T S  A N D  T O  " 

R E D U C E  E X P O S U R E  T O  L I A B I L I T Y  O F  T H E  S T A T E  

A N D  O T H E R  P U B L I C  E N T I T I E S .

W H E R E A S ,  s t a g g e r i n g  j u d g e m e n t s  a n d  s e t t l e m e n t s  i n  l i a b i l i t y  

c l a i m s  a g a i n s t  m u n i c i p a l i t i e s  t h r o u g h o u t  t h e  n a t i o n  h a v e  

i n c r e a s e d  d u r i n g  r e c e n t  y e a r s ,  e v e n  w h e n  n e g l i g e n c e  w a s  n o t  

p r o v e n ;  a n d ,

W H E R E A S ,  s o m e  m u n i c i p a l i t i e s  h a v e  b e e n  f a c e d  w i t h  b a n k ­

r u p t c y  b e c a u s e  l i a b i l i t y  j u d g e m e n t s  a n d  s e t t l e m e n t s  h a v e  f a r  

e x c e e d e d  t h e i r  f i n a n c i a l  c a p a b i l i t i e s ,  c r e a t i n g  a f i n a n c i a l  
b u r d e n  f o r  t a x p a y e r s ;  and,

W H E R E A S ,  t h s  l a r g e  g r o w t h  i n  p a y m e n t  o f  l i a b i l i t y  c l a i m s  
b y  s t a t e s  a n d  o t h e r  p u b l i c  e n t i t i e s  h a s  r e s u l t e d  i n  m a n y  

m u n i c i p a l i t i e s  b e i n g  u n a b l e  t o  o b t a i n  l i a b i l i t y  i n s u r a n c e  

a n d / o r  a f f o r d a b l e  i n s u r a n c e ;  a n d ,

W H E R E A S  l e g i s l a t o r s  o f  a t  l e a s t  t w e n t y - e i g h t  s t a t e s  h a v e  

p a s s e d  b i l l t < $ o  s e t  s o m e  r e a s o n a b l e  d o l l a r  l i m i t s  o n  l i a b i l i t y  

j u d g e m e n t s  a n d  t o  r e d u c e  e x p o s u r e  t o  l i a b i l i t y  o f  t h e  s t a t e  
a n d  o t h e r  p u b l i c  e n t i t i e s ;

N O W  T H E R E F O R E  B E  I T  R E S O L V E D  B Y  T H E  S O U T H E A S T  C O N F E R E N C E  
t h a t  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  b e  u r g e d  t o  e n a c t  l e g i s l a t i o n  
t o  s e t  r e a s o n a b l e  d o l l a r  l i m i t s  o n  l i a b i l i t y  j u d g e m e n t s  a n d  t o  
r e d u c e  e x p o s u r e  t o  l i a b i l i t y  o f  t h e  S t a t e  o f  A l a s k a  a n d  o t h e r  

p u b l i c  e n t i t i e s .  B E  I T  F U R T H E R  R E S O L V E D  t h a t  c o p i e s  o f  t h i s  
r e s o l u t i o n  s h a l l  b e  s e n t  t o  G o v e r n o r  B i l l  S h e f f i e l d ,  t h e  S e n a t e  
P r e s i d e n t ,  t h e  S p e a k e r  o f  t h e  H o u s e ,  H o u s e  a n d  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e s ,  J u d i c i a r y  C o m m i t t e e s ,  S t a t e  A f f a i r s  
C o m m i t t e e s ,  a n d  t h e  C o m m i s s i o n e r  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t .

P A S S E D  A N D  A P P R O V E D  a t  t h e  a n n u a l  m e e t i n g  o f  t h e  S o u t h e a s t  
C o n f e r e n c e  h e l d  i n  W r a n g e l l ,  A l a s k a ,  t h i s  2 0 t h  d a y  o f  S e p t e m b e r ,
1 9 8 5

( o f f e r e d  b y  C i t y  o f  W r a n g e l l )
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Big U.S. Firms Form Liability Insurer
Move Reflects Difficulty of Obtaining Coverage

By David B. H ildkk
' ‘nff Reporter nj T u t :  W a i . i . S t h k k t  J r n .  i i n a i .
NKVV YORK-Reacting to the worsen- 

int.’ shortage of liability insurance. 33 ma­
jor U.S. corporations have contributed a 
total of nearly $300 million to set up their 
own insurance company in the Cayman Is ­
lands.

The company. A.C.E. Insurance Co.. 
which began operations last month, pro­
vides as much as $150 million in liability 
coverage for each of the participating cor­
porations. A.C.E. Is offering sim ilar cover­
age to other major companies, which also 
w ill be required to buy stock in the in­
surer.

Founders of A.C.E. include such well- 
known companies as International Busi­
ness Machines Corp., Ford Motor Co.. Gen­
eral Electric Co.. U.S. Steel Corp. and 
Chase Manhattan Corp.. as well as major 
companies in the chemical, pharmaceuti­
cal, railroad and energy industries.

A.C.E. differs from other nontraditional 
insurers because it is owned by many com­
panies from a variety of industries. In re­
cent years, offshore captive insurers- 
those owned by a single industrial com- 
pany-have become common, as have in­
surance concerns formed by several com­
panies from a single industry such as oil or 
utilities.
Diversifying the Risk

A.C.E. represents one of the biggest 
moves so far to diversify risk among sev­
eral industries. Another advantage is that 
premiums paid to A.C.E. are tax deducti­
ble, while premiums paid to a captive in­
surer owned by a single company aren’t 
deductible as a business expense.

Most of A.C.E.'s founding companies 
each contributed $10 million in capital, but 
a few in relatively low-risk industries were 
allowed to contribute less. The companies 
w ill pay premiums that typically will be 
between $300,000 and $1 million a year. 
These rates are roughly comparable to 
what other insurers charge for lower 
amounts of coverage, corporate insurance 
buyers say.

An outline plan for A.C.E. was reported 
earlier this year when 15 sponsors agreed 
to contribute a total of S140 million. But 
none of the sponsors' identities has been 
known publicly until now. The names of 20 
are contained in an offering circular. The 
remaining 13 were identifed by insurance 
Industry sources; 11 of the 13 companies 
confirmed their participation. Chase Man­

hattan officials didn't return telephone 
calls and officials of Combustion Engineer­
ing Corp. couldn't be reached.

; .  A 34th company, American Cyanamid 
Co.. confirmed that it intends to invest in 
;A.C.E. but said it hasn’t completed the pa­

per work yet.
Several executives said in interviews 

that their companies joined A.C.E. because 
they couldn't obtain enough liability cover­
age through traditional insurance under­
writers in the U.S. or abroad. "This as­
sures us of getting a portion of the cover­
age that we think is needed and desir­
able." said James Mitchell, insurance 
manager for Du Pont Co.. one of A.C.E.'s 
founding shareholders.
‘No Other Market’

"There is no other market at any price 
for the liability coverage being offered by 
A.C.E.." said Al Robison, chief financial 
officer of Public Service Co. of New Mex­
ico. also among the insurer's initial spon­
sors.

The supply of business liability insur­
ance has tightened dramatically in the 
past year because many insurers, battered 
by industrywide price cutting and heavy 
claims, have stopped issuing policies that 
they believe carry the most unpredictable 
risks. These Include areas such as product 
liability, especially for the chemical and 
pharmaceutical industries; pollution liabil­
ity; and directors’ and officers’ liability.

The move by companies to develop 
their own liability insurance doesn't pose 
an immediate threat to the insurance in­
dustry. Because most insurers are shying 
away from such coverage, they aren't los­
ing any business. But if liability insurance 
becomes more profitable and insurers de­
cide to step up their coverage, they could 
lose business to such nontraditional in­
surers as A.C.E.

Even so, the loss of premium revenue to 
these ventures wouldn't be a major blow to 
the U.S. property-casualty insurance indus­
try. Last year, the industry had premium 
revenue totaling SI 18 billion and is ex­
pected to report a sizable increase this 
year. Moreover, insurance companies 
aren't excluded from participating ii. these 
nontraditional ventures. Insurance indus­
try sources say that major U.S. insurance 
underwriters were offered an ownership in­
terest in A.C.E. But none decided to partic- 
iDate.
Terms of Coverage

A.C.E. covers as much as $100 million 
in claims after a company has exhausted 
any other insurance. However, if a com­
pany has less than $100 million in underly­
ing coverage. A.C.E. w ill only start paying 
the portion of claims that exceed $100 m il­
lion.

A.C.E. is offering an additional $50 m il­
lion of directors' and officers' liability cov­
erage, which defends against lawsuits by 
disgruntled shareholders. To buy the 
A.C.E. policy, however, a company is re­
quired to have at least $25 million in under­

lying directors' and oilicers insurance.
A.C.E. was organized by Marsh &• 

Mel-emiaii Cos.. the world's largest insur­
ance broker, and Morgan Guaranty Trust 
Co. The two currently don't have an owner­
ship Interest in A.C.E.. but each has an op­
tion to buy 4.9r< of the shares outstanding 
next Sept. 30. Marsh & McLennan also will 
receive a royalty of 3r\ of A.C.E.'s pre­
mium revenue during its first five years of 
operation; a Morgan unit in London man­
ages A.C.E.’s investment portfolio for an 
annual fee currently equal to about 0.23G 
of the portfolio's assets.

Executives of several of A.C.E.'s found­
ing companies said they invested in the in­
surer mostly as a way of obtaining cover­
age. and don’t necessarily expect to earn a 
return on their capital. While their invest­
ment could appreciate substantially if 
A.C.E. is profitable, it also could be wiped 
out if 'he insurer has to pay out more than 
a few major claims. For most of the 
A.C.E. founders, however, a $11) million 
write-off wouldn't represent a significant 
loss compared to their overall profits. 
Free of U.S. Regulation

Because A.C.E. is incorporated in the 
Cayman Islands and operates out of Ber­
muda, it isn't subject to U.S. insurance 
regulations or U.S. taxes. To remain free 
from U.S. regulation, the company cannot 
conduct business in the U.S., and policies 
must be sold through insurance brokers 
based outside the U.S. Most major U.S. 
brokers, however, have subsidiaries or af­
filiates in Bermuda that can deal with 
A.C.E.

John R. Cox, A.C.E. chairman, said he 
already has met with about 100 potential 
policy buyers and has almost 200 addi­
tional requests for meetings.

Mr. Cox said A.C.E. currently has is­
sued fewer than 10 policies to non­
founders, but said he expects that could in­
crease to as many as 50 by Feb. 1.

An A.C.E. policy, issued annually, 
covers only claims reported during the 
year a policy is in force. Additional cover­
age for claims reported after a policy ex­
pires can be purchased for a price deter­
mined when the policy is issued. The policy 
also provides that any disputes between 
the policyholder and the insurer will be 
settled by binding arbitration in London.

In addition to the companies mentioned 
above, founding shareholders of A.C.E. In­
surance are:

A ir P roducts & Chem icals Inc .. Avon P roducts Inc .. 
B ax te r T raveno l Labo ra to ries Inc ., Dow Chem ica l Co., 
E astm an  Kodak Co., Em erson  E lec tric  Co., Federat-sd
p » a r1mcnt S tores jn c  , Coodvear T ire  & Rubber Co.,
G u ll & Western Industries Inc ., H a llm a rk  Cards Inc ., 
Johnson & Johnson. K err-M cGee C oro ., E li L i l ly  & Co., 
MCA Inc ., M erck & Co., M obav Chem ica l Corp . (a  U .5. 
unit o l B aye r AG o l West G e rm any ). P P G  Industries 
In c .. San la  Fe Southern P ac ilic  Corp .. Secu rity  P ac ilic  
C orp ., She ll O il Co.. Sm llh K lln e  Beckman Corp .. Ten- 
neco C orp .. Union P ac ilic  Corp ., Up lohn Corp . and 
W eyerhaeuser Co.

Texas Commerce Sells Most of Its Stake
t t . n . i * n n

try ," says Weber Hall's Mr. Anderson.
Sources close to the transaction said 

Raha One Ltd., an investment group ., 
headed hv Saudi. Arabian .financier ita f ik  ’
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