


legislative affairs a g e n c y
D E C  2 3 1985
MEMORANDUM

December 20, 1985

SUBJECT: CSSB 245 (Resources)(latest draft)
TO: Sen. Arliss Sturgulewski

Chairman, Senate. Resources Committee 
FROM: Ed Hein, L A A ^ . / V -

Enclosed is the bill draft requested by Frank Homan. I have 
made an additional change in section 2. AS 12. 80.050 is of 
questionable legal validly because it has the effect of changing 
a Supreme Court Rule and was not adopted by a 2/3 vote. See the 
Revisor's Note following the text of the section in the statutes. 
Consequently, I thought it best to sidestep the 2/3 voting question 
in this bill by avoiding language that specifically says that a 
photograph is admissible evidence, as the previous language of the 
bill appeared to do. Now the section is more clearly directed to 
the prosecutor, instead of to the court. The purpose of this 
section is to assure that gear is not held for evidence longer 
than necessary and I think the new language will accomplish this 
goal.



February 26, 19S6

S en a to r  F r e i  Z h a ro f f  
Pouch V
Juneau, A laska  99811

Sear F red ,

I  have r e c i e v e d  t h e  copy o f  t h e  d r a f t  o f  KB 245, r e l a t i n g  to  t h e  t h e f t  
o f  commercia l f i s h i n g  g e a r ,  t h a t  you s e n t  me f o r  comment. Thanks.
I  u n d e r s t a n d  th e  r e a s o n s  f o r  th e  d e l e t i o n  o f  t h e  p r o v i s i o n s  f o r  man­
d a t o r y  s e n t e n c in g  and am s o r r y  t o  have seen  them go. I t h i n k  th ey  
would have c o n t r i b u t e d  to  t h e  d e t e r r e n t  e f f e c t  oh t h e s e  ty p e s  o f  
c r imes,  b u t  I  a o p r e c i a t e  th e  o t h e r  p rob lems t h a t  p r e sum t lv e  s e n t e n c in g  
in v lo v e s ,  t o o .
I  s u ppo r t  t h e  b i l l  w i t h o u t  t h e  above, bu t  would s u g g e s t  t h a t  maybe a 
b i t  more t e e t h  cou ld  be r e i n t r o d u c e d  a long  t h e  d e t e r r e n t  l i n e s  i f ,  
unde r  s e c .  3 * th e  c o u r t  HAJ t o  impose a s u so e n s io n  o f  commercia l f i s h ­
in g  p r i v i l e g e s  f o r  one y e a r  a f t e r  th e  FIRST c o n v i c t i o n ,  r a t h e r  th an  
t h e  second, t h e n  s u sp en s io n  o f  th o s e  p r i v e l i g e s  f o r  two y e a r s  a f t e r  
t h e  second c o n v i c t i o n ,  e t c ,  o r  maybe even two y e a r s  a f t e r  t h e  f i r s t .
./h a t e v e r  i s  r e a l i s t i c ,  I guess ,  t o  g e t  i t  i n t o  lav/ you have a b e t t e r
h and le  on t h a t  t h a n  I  do.
Anyway, I  l i k e  t h e  b i l l ,  and hope to  see i t  become a law sometime soon. 
T h e f t  o f  commercia l f i s h i n g  g e a r  has  been  an a l l  to o  l i g h t l y  hand led  
o f f e n c e  f o r  long enough.
Thanks f o r  a l l  your work on t h i s  b i l l .

S i n c e r e l y ,

David Sh rad e r  
412 Willow S t .
Kodiak, Alaska 99615



Hon: Frerl Z a r h o ff :

4-4-05
APR 9 1385

I strongly sunrort any anti-theft legislation 
as concerns the fishing industry.

I personally feel a thief -should be denied 
a commercial f'shirg license forever!

t&ty’̂ ctf uily,

R .  E .  DeVo l , R .  S .  
Indus tr ia l Chemist 
Box 355
K o d i a k ,  A l a s k a  9 9 6 1 5



BUSINESS •  FISHERMEN •  PROCESSORS ♦ INDIVIDUALS

ALASKA COASTAL COMMUNITIES ALLIANCE
P.O. Box 382 Kodiak, Alaska 99615 Phone (907) 486-5096

April 17, 1985

Senator Fred Zharoff 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Senator Zharoff:

I am writing on behalf of the Alaska Coastal Communities Alliance. At our 
most recent board of directors meeting, David Shrader presented us with a 
work draft of your proposed Senate Bill relating to the theft of commercial 
fishing gear. An extensive discussion of the bill ensued, the results of 
which I would like to convey to you.

First, the general intent of the bill was received with overwhelming approval.
As you are aware, with the difficult economic times in the fisheries the last 
several years there has been an increasing gear theft problem in our area. 
Because thefts most often occur at sea, or with stored gear on land when the 
gear or equipment is left unattended, apprehension and successful prosecution 
of offenders is rare and difficult. Therefore, when an individual is caught 
and successfully prosecuted it is imperative that the offender be appropriately 
punished if our laws are to have any deterrent value.

We did feel, however, fhat a $500 minimum should also be established for theft 
of commercial fishing gear. We suggest this because we support the mandatory 
jail term for those convicted of gear theft, yet we do not feel, for example, 
that a young first offender who might be caught shoplifting, say a box of 
fish hooks, should be subject to a mandatory one year jail term.

There was also a consensus on the part of our members that the law should define 
active and lost fishing gear. It is not unusual for a fisherman to find a 
lost crab pot whose owner is impossible to identify. In such a circumstance 
it is an accepted practice for the finder to retrieve and keep the pot. A 
problem could arise if an original owner later identified the pot and claimed 
that it was in fact not lost. To further illustrate, this sort of problem 
could arise with beachtombed buoys and gear. If the law precisely defined 
the appropriate terms this sort of situation could be avoided to the benefit 
of all. We realize that our suggestion will complicate your worthy effort on 
our behalf, but we feel that time spent now writing a good and workable law 
will be well worth the effort.



The Alaska Coastal Communities Alliance would like to thank you for your past and 

present attentativeness to the needs and welfare of our fishing community, We 

would like to reaffirm our support for your intent in writing this bill. We 

hope you are able to bring this effort to a successful conclusion.

Thank you.

Sincerely,

.  -

Kevin B. O'Leary - 

Chairman, A .C .C .

cc: Representative Dave Thompson



Aoril 2, 198k

R ep r e s e n t a t i v e  F r e i  Z h a r o f f  
A laska S t a t e  L e g i s l a t u r e  
Pouch V MS 3100 
Juneau, Alaska 998 I I

Dear Fred,

Th is  l e t t e r  i s  t o  th ank  you f o r  r e t u r n i n g  my te l e p hon e  c a l l
th e  o t h e r  day, and g i v i n g  me th e  o p p o r t u n i t y  t o  e x p re s s  my th o u g h t s  
conce rn ing  th e  need f o r  s t i f f e r  p e n a l t i e s  f o r  t h o s e  c o n v ic t e d  o f  second 
deg ree  t h e f t  o f  commercia l f i s h i n g  g e a r .

As I  ment ioned d u r i n g  ou r  c o n v e r s a t i o n ,  I  f e e l  t h a t  th e  d i f ­
f i c u l t i e s  f a c e d  by v i c t im s  and en fo rcemen t  o f f i c i a l s  i n  e s t a b l i s h i n g  
ev idence  which would i d e n t i f y  s u s p e c t s ,  and th e  l a c k  o f  any r e a l  man­
d a to r y  minimum s e n t e n c i n g  f o r  th o s e  few who a r e  i n  f a c t  u l t im a t e l y  
conv ic ted ,  has c r e a t e d  a s i t u a t i o n  t h a t  p r e s e n t s  a b s o l u t e l y  no d e t e r ­
ment t o  t h i s  type  o f  c r im i n a l  a c t i v i t y .

I n  a d d i t i o n ,  t h e  r a m i f i c a t i o n s  o f  th e  t h e f t  o f  commercial
f i s h i n g  g e a r  a r e  i n h e r e n t l y  f a r- r e a c h in g ;  n o t  on ly  does th e  l o s s  o f  
th e  g e a r  i t s e l f  p r e s e n t  immediate h a r d s h ip  t o  th e  v i c t im s  o f  t h i s  type  
o f  cr ime, b u t  t h e  a b i l i t y  o f  t h e  v i c t im  and h i s  crew t o  make a l i v i n g  
i n  f u t u r e  i s  a l s o  impared v e r y  s i g n i f i c a n t l y .  I n  t h e  few ca se s  where 
t h e  g e a r  IS r e c ove re d  i t  can be t i e d  up i n  t h e  c o u r t  system as ev idence  
f o r  t h e  d u r a t i o n  o f  t h e  p r o c e e d in g s ,  s t i l l  n o t  a v a i l a b l e  to  t h e  v i c t im s  
to  t r y  t o  make a l i v i n g  w i th .

I  f e e l  t h a t  t h e  im p lem en ta t io n  o f  mandatory  minimum s e n t e n c e s  
would d e f i n a t e l y  i n c r e a s e  th e  law 's  d e t e r r e n t  impact .  Also, i n  adde rs s-  
ing  t h e  p o i n t  t h a t  j a i l  space i s  a t  a premium i n  ou r  s t a t e ,  I  would 
p o i n t  ou t t h a t  c o n v i c t i o n s  f o r  t h i s  typ e  o f  cr ime w i l l  c o n t in u e  t o  be 
v e r y  ha rd  t o  g e t ,  and few and f a r  between. I  doubt t h a t  th e  number o f  
c o n v i c t i o n s  w i l l  i n c r e a s e  a t  a l l ,  and f o r  t h o s e  few who a r e  c o nv i c te d ,  
j a i l  t ime w i l l  s t i l l  be r e l a t i v e l y  s h o r t ,  w h i l e  t h e  b e n e f i t  o f  t h e  e s ­
t a b l i s hm en t  o f  a s i g n i f i c a n t  manda to ry  minimum s e n te n c e  w i l l  h o p e f u l l y  
reduce  t h e  number o f  o c c a i s i o n s  t h i s  crime o c cu r s .  T h i s  may be an e s ­
p e c i a l l y  im po r ta n t  t ime f o r  t h e  im p lem en ta t io n  o f  such d e t e r r e n t  l e g i s ­
l a t i o n ,  a s  t im es  seem to  be p a r t i c u l a r l y  tough  i n  t h e  f i s h i n g  i n d u s t r y  
a t  p r e s e n t ,  w i th  l i t t l e  r e l i e f  on t h e  immediate h o r i z o n .

The mandatory minimum s en te n c e  I  would s u g g e s t  f o r  each count
o f  second deg ree  t h e f t  o f  commercia l f i s h i n g  g e a r  ( f i r s t  o f f e n s e )  i s :  
one y e a r  i n  j a i l ,  AND l o s s  o f  t h e  p r i v i l e g e  t o  f i s h  commerc ia l ly  i n  
Alaska f o r  t h r e e  y e a r s .  Maximum p e n a l t i e s  s hou ld  a l s o  be i n c r e a s e d  to  
d e t e r  r e p e a t  o f f e n d e r s ,  t o  f i v e  y e a r s  i n  j a i l  and permanant l o s s  o f  th e  
f i s h i n g  p r i v i l e g e .  F i r s t ,  t h i r d ,  and f o u r t h  deg ree  t h e f t  o f  f i s h i n g  
g e a r  shou ld  p rob ab ly  be i n c r e a s e d  p r o p o r t i o n a l l y  a s  w e l l .

Thanks f o r  c o n s i d e r i n g  my views on t h i s  s i t u a t i o n ,  F red .  I 'm 
look ing  fo rward  to  a d d r e s s i n g  you a s  " S e n a t o r " .

David Sh rade r
Box 128 Kodiak, Ak 99615



March 22, 1985

senator Fred zharoff 
Fouch V ras 3100 
Juneau, Alaska 99311

Gear Fred,

This is to advise you of my wholehearted support for your 
introduction of SB 2 ^ 5 , 'An act relating to the Theft of commercial 
Fishing Ge a r . -

The theft of commercial fishing gear implies so much more
than just the property value of the gear itself it represents a very
serious impairment to the victim's,and his crew's, ability to make a 
living for himself and his family, not only for the season during which 
the theft took place, but also for succeeding years beyond that.

Also, because so much fishing in Alaska is done in remote 
areas, fishing gear is particularly vulnerable to theft, and although 
an unwritten "code of trust" does exist generally among fishermen in 
an area, fishing gear, especially set gear such as crab pots which are 
left unattended for several days sometimes, that "code of trust" can 
not prevent blatant criminal actions.

1 feel that the increased mandatory penalties are most definat 
ly in order, and will definately act as a deterrent to criminals, making 
them at least think tv/ice before committing an illegal act such as 
theft.

Thanks very much for introducing this bill i hope to see
it become a law soon.

Sincerely,

7 > U a & S
David Shrader 
^ 1 2  vVillow
Kodiak, Alaska 99615



Be Sector Zharoff & R e p r e s e n t a t i v e  D a v e  T h o m p s

1 am writing on behaf or the AUsK# Coastal Communities 

Alliarioe. At our most recent beard of directors meeting* 
David Shrader presented us with 4 work drift of your 

proposed Senate Bill relating to the theft of lommtrdi) 
fishing gi*«r. An extensive discussion of the biU ensued* 

the results of which 1 would like to convey to you.

First* the general intent of the bill was received with 
overwhelming approval, As you are awarej with the difficult 

econuwic limes in the fisheries the last several years their 

haa been an increasing gear theft problem in our area, 
Because thefts mast often ocurr at sea, or with stared gear- 

on land when the gear or equipment is left unattended* 
apprehension and suonpssful prosecution of offenders is rare 

and difficult. Therefore, when an individual is caught and 

successfully prosecuted it is imperative that the offender be 
appropriately punished if our laws are to have any deferent 
value.

We did feel however, that a S500 minimum should also be 
established for theft of commercial fishing gear. We suggest 
this because we support ihe mandatory jail term ter those 

convicted of gear theft* yet we do not feel for example, 

that a young first offender who might be caught shoplifting, 
say a box of fish hooks* should be subject-to a mandatory 
one year jail term,

Thoir was also a consensus on the part ov our members that 
the law should define atUvu and lost fishing gear. It is 

not unusual for a fisherman to find a lost crab pot whose 

owner is impossible to to identify, in such a tiriumstanc* 
it is an accepted practice far the finder to retrieve* and 
keep the pot, A problem could arise if an original owner- 
later identified the pat and claimed that it was in fact not 
lost. To further illustrate,this sort of problem could arise 

with beachcombed bouys and gear. If the law precisely 
defined the appropriate terms this sort of situation could 
he avnidffd to the benefit of all. We real>?t! thftt our 

suggestion will complicate your worthy effort on ourbehalf, 
but we feel that time spent now writing a goad and workable 
law will be well worth thfi b ffort,

The Alaska Coastal Communities Alliatnr* would like to thank 

y o u  for your oast and Present atk'Mtaliypnrss to t h e  needs 
arid wrlfare of our fishing community. W-e would like to 
reaffirm our Support for your intent in writing this bill.
We hope you are  able to brinQ th is  e f fo r t to  a successfu l 
conclusion. Thank you,

Sincerely, j,

I S  • ( U J t o t V f
Kevin B. O'Leary / /

Chairman A.C.C.A, I. J
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Alliance backs Zharoff bill 
to boost gear theft penalties

By CHRIS BLACKBURN
Special Correspondent- >

T h -' A laska Coastal Com­
munities Alliance has given 
"overwhelming approval" to the 
general Intent of Sen. Fred Zharoff 
b ill to Increase the penalties for 
the theft of commercial fishing 
gear.

Senate Bill 245, is  Introduced, 
makes the theft v i commercial 
fishing gear a class C felony and 
provides for a mandatory Jail 
sentence. v  -

"W ith the d ifficu lt economic 
times In the fisheries the last 
several years there has been an 
increasing gear theft problem In 
our area," the alliance wrote 
Zharoff.

"Because thefts most often 
occur at sea, or with stored gear 
on land when the gear or equip­
ment ,'s left unattended, ap­
prehension and successfu l 
prosecution of offenders is rare 
and difficu lt.

"Therefore, when an individual 
is caught and successfu lly 
prosecuted, It is Imperative that 
the offender be appropriately 
punished if our laws are to have 
any deterrent value," the alliance 
wrote.

The alliance supports the 
mandatory Jail term for gear theft,

but suggests that a $500 minimum 
fine be also established so that a 
"young firs t offender who might 
be caught shoplifting, say a box of 
fish hooks," Is not subject to a 
mandatory ja il term.

The alliance members also fe lt 
that the final law should define 
active and lost fishing gear to 
avoid putting fishermen who 
retrieve derelict gear In a position 
where they might be accused of 
gear theft.

" I t Is not unusual fo r a fisher­
man to find a lost crab pot whose 
owner is Impossible to identify. In 
such a circumstance It is an ac­
cepted practice for the finder to 
retrieve and keep the pot," the 
alliance wrote.

Those who pick up buoys while 
beachcombing could also at 
some point be accused of fishing 
gear theft unless some distinction 
Is made between active and lost 
fishing gear, the alliance wrote.
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&  A
S e n a t o r  F r e d  F .  Z h a r o f f

A l a s k a  S t a t e  L e g i s l a t u r e
R O. BO X  405 . K O D IA K . A L A S K A  99615 (907) 486 -5259
D U R IN G  S E S S IO N :
PO U C H  V. JU N E A U , A L A S K A  99811 •  (907) 465 -3473  •  465 -3474  •  465 -3844  (L a b o r  and  C o m m e rc e  C o m m it te e )

DISTRICT N

A L A S K A  P E N I N S U L A  • A L E U T I A N  C H A I N  • B R I S T O L  BAY • K O D I A K  I S L A N D  • L A K E  C L A R K / L A K E  I L I A M N A  • P R I B I t O F  I S L A N D S  • S H U M A G I N  I S L A N D S

M E M 0 R A N D U M

TO: Senator Patrick M. Rodey 
Chairman - Senate Judic>£fry Cpmmittee

FROM: Senator Fred F. Z h a r & f f f /

DATE: March 10, 1986 ^

RE: HB 331

I respectfully request that a hearing be scheduled as soon as possible 
for House Bill 331, "An Act relating to the theft of commercial fishing 
gear". The bill presently is before your committee.

HB 331 is a companion piece of legislation to a bill I introduced last 
year, SB 245. Both bills were introduced in response to complaints from 
commercial fishermen about their problems with gear theft.

I also wish to discuss with you the possibility of a committee 
substitute which would incorporate elements of the Senate bill into the 
House bill.

Mr. Karl Ohls of my staff has complete background information on the 
bill. Please feel free to have your staff contact him for the details.

Thank you for your consideration.



> W-

KODIAK ISLAND BOROUGH 
RESOLUTION NO. 85-34-R

A RESOLUTION OF THE KODIAK ISLAND BOROUGH ASSEMBLY SUPPORTING SENATE 
BILL 245 AND HOUSE BILL 331 CONCERNING THE THEFT OF COMMERCIAL FISHING GEAR.

WHEREAS, Senate Bill 245 and House Bill 331 have been introduced and

jprovide a definition for theft of commercial fishing gear as a crime of theft

in the second degree, and

WHEREAS, this crime is then punishable, upon conviction, by a

sentence of a term of imprisonment of not more than five years and forfeiture

of commercial fishing license and all limited entry permits, and

WHEREAS, theft of commercial fishing gear is an ongoing problem and

a real detriment to the financial stability of Kodiak Island's large fishing

fleet, and

WHEREAS, this problem has become even more serious with the limited 

amounts of fish resources available for harvest.

NOW, THEREFORE, BE IT RESOLVED by the Kodiak Island Borough Assembly 

ithat Senate Bill 245 and House Bill 331 should be passed by the Legislature and

; I
:isianed into law, and

:!
,j BE IT FURTHER RESOLVED that copies of this resolution be sent to the

^following individuals:

1 j
Honorable Bill Sheffield, Governor of Alaska 

Honorable Patrick Rodey, Chairman, Senate Judiciary Committee 
Honorable Arliss Sturgulewski, Chairman, Senate Resources Committee 
Honorable M. M. Miller, Chairman, House Judiciary Committee 
Honorable Albert P. Adams, Chairman, House Finance Committee 
Honorable Fred F. Zharoff, Senator District N 

Honorable David W. Thompson, Representative District 27

PASSED AND APPROVED this 4th day of Apri 1 , 1985.

KODIAK ISLAND BOROUGH

Borough Mayor

ATTEST:



N O T IC E :  T h i s  o p i n i o n  is s u b j e c t  t o  f o rm a l  c o r r e c t i o n  
b e f o r e  p u b l i c a t i o n  in t h e  Pac i f i c  R e p o r t e r . R eade r s  
a re  r e q u e s t e d  t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o rm a l  
e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  
C o u r t s ,  303 K S t r e e t ,  A n c h o r a g e ,  A la s ka s  99501, in 
o r d e r  t h a t  c o r r e c t i o n s  may be made p r i o r  t o  p e rm a n e n t  
p u b l i c a t i o n .

T H E  C O U R T  OF APPEALS  OF T H E  S T A T E  OF A L A S K A

JO D Y  D. T H O M A S ,

A p p e l l a n t ,

v .

S T A T E  OF A L A S K A ,

A p p e l l e e .

F i le No. A -721  

O P I N I O N

[ N o .  5 4 9  -  D e c e m b e r  6 ,  1 9 8 5 ]

A p pe a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S ta te  o f  A l a s k a ,  
T h i r d  J u d i c i a l  D i s t r i c t ,  K o d i a k ,  Roy  H .  M ad sen ,
J u d g e .

A p p e a r a n c e s :  M ichae l  J .  Wal l ,  A s s i s t a n t  P u b l i c
D e f e n d e r ,  K o d i a k ,  Dana Fabe ,  P u b l i c  D e f e n d e r ,
A n c h o r a g e ,  f o r  A p p e l l a n t .  Susan  S. M cLean ,
A s s i s t a n t  D i s t r i c t  A t t o r n e y ,  R o b e r t  C. A n d e r s o n ,
D i s t r i c t  A t t o r n e y ,  K o d i a k ,  a nd  H a ro l d  M. B r o w n ,
A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  A p p e l l e e .

B e fo r e :  B r y n e r ,  C h i e f  J u d g e ,  Coa ts  and  S i n g l e t o n ,
J u d g e s .

C O A T S ,  J u d g e .

J o d y  Thomas  was c o n v i c t e d ,  f o l l o w i n g  a j u r y  t r i a l ,  o f  f o u r  

c o u n t s  o f  t h e f t  in t h e  second  d e g r e e ,  AS 1 1 . 4 6 . 1 3 0 ( a ) ( 1 ) ,  one  c o u n t  o f  

t h e f t  in t h e  t h i r d  d e g r e e ,  AS 1 1 . 4 6 . 1 4 0 ( a ) ( 1 ) ,  and  one  c o u n t  o f  t h e f t  in 

t h e  f o u r t h  d e g r e e ,  AS 1 1 . 4 6 . 1 5 0 ( a ) .  J u d g e  Roy  Madsen s e n te n c e d  Thomas  

t o  sen te n ce s  t o t a l i n g  e i g h t  y e a r s  w i t h  f o u r  s u s p e n d e d  on t h e  f o u r  c o u n t s  

o f  s e c o n d - d e g r e e  t h e f t .  Thomas  a lso r e c e i v e d  c o n c u r r e n t  s e n te n ce s  o f  one 

y e a r  w i t h  s i x  m o n th s  s u s p e n d e d  on t h e  c o u n t  o f  t h i r d - d e g r e e  t h e f t ,  a nd



ninety days on the count of fourth-degree theft. In addition T h o m a s  was 

convicted, based on his no contest plea, of failure to appear for trial on 

these charges and received a concurrent sentence of two years with one 

suspended. J u d g e  M a d s e n  placed T h o m a s  on probation, and as a special 

condition of probation ordered T h o m a s  not to e n g a g e  in a n y  aspect of

commercial fishing. T h o m a s  appeals to this court, arguing that his 

sentence is excessive and that the special condition of probation is

unjustified. W e  reverse.

T h o m a s ,  acting as the skipper of the fishing vessel M o o n s o n g , 

supervised a crew of two people and e n g a g e d  in n u m e r o u s  thefts of crab 

pots from around Kodiak Island. T h e  thefts took place over a period of 

two months, and at least six fishing vessels had crab pots stolen. 

According to the presentence report the total value of the crab pots that 

T h o m a s  stole was at least $9,000 and was possibly as high as $17,000. 

T h o m a s  w a s  thirty-seven at the time of these offenses and had no prior 

felony convictions. H e  had prior misdemeanor convictions for taking 

wildlife out of season and failure to appear, and had three prior 

convictions for commercial fishing without a valid permit.

T h e  most serious theft offense of which T h o m a s  w a s  convicted, 

theft in the second degree, is a class C  felony. T h e  offense covers the 

theft of property or services in the a m o u n t  of $500 to $25,000. A S  

11.46.130. T h e  m a x i m u m  sentence is five years, the presumptive sentence 

for a second felony offender is two years, and for a third felony offender

three years. A S  12.55.125(e), T h o m a s  argues that as a firs^ felony

offender he should have received a sentence of less than the two-year 

presumptive sentence for a second felony offender unless his case can be 

classified as exceptional. See Austin v. State, 627 P.2d 657 (Alaska Ap p .

-2 -



1981 ) .  In s e n t e n c i n g  T h o m a s ,  J u d g e  Madsen r e f e r r e d  t o  t h e  A u s t i n  case  

a nd  c l e a r l y  f o u n d  t h a t  T hom as '  case was e x c e p t i o n a l .

In m a k i n g  t h i s  d e t e rm i n a t i o n  J u d g e  Madsen  r e f e r r e d  to  a g g r a v a t ­

i n g  f a c t o r s  w h i c h  a re  s p e c i f i e d  in AS 1 2 .5 5 .1 5 5 .  A l t h o u g h  we m i g h t

q u e s t i o n  J u d g e  Madsen 's  d e t e rm i n a t i o n  on some o f  t h e  a g g r a v a t i n g  f a c t o r s  

w h i c h  he f o u n d ,  he f o u n d  t h a t  T h o m a s ’ c o n d u c t  was "among  t h e  mos t

s e r i o u s  c o n d u c t  i n c l u d e d  in t h e  d e f i n i t i o n  o f  t h e  o f f e n s e . "  AS

1 2 . 5 5 . 1 55 (c )  ( 1 0 ) .  We b e l i e v e  t h a t  t h e  o t h e r  a g g r a v a t i n g  f a c t o r s  w h i c h  he 

f o u n d  w e re  s u b sum ed  w i t h i n  t h i s  f i n d i n g .  In  f i n d i n g  t h a t  t h i s  was an 

e x c e p t i o n a l  case ,  J u d g e  Madsen  emphas ized  t h a t  s t e a l i n g  c r a b  p o t s  was

p a r t i c u l a r l y  h a r d  to  d e t e c t ,  a nd  had  a v e r y  a d v e r s e  e f f e c t  on t h e  c r a b  

f i s h i n g  i n d u s t r y .  T h e  f i s h e rm a n  whose  c r a b  p o t s  w e r e  s to le n  l o s t  n o t  o n l y  

t h e  c r a b  p o t  b u t  t h e  c r a b  w h i c h  he m i g h t  c a t c h  in t h e  p o t .  T h e  t h e f t s  

i n v o l v e d  a l a r g e  n u m b e r  o f  c r a b  p o t s  and  m any  d i f f e r e n t  i n c i d e n t s  o v e r  a 

n e a r l y  t w o -m o n t h  p e r i o d  o f  t im e .  We c o n c l u d e  t h a t ,  b ased  upon  t h e s e

f i n d i n g s ,  J u d g e  Madsen c o u ld  f i n d  t h a t  t h e  t h e f t  o f f e n s e s  w e re  p a r t i c u l a r l y  

s e r i o u s .  In e v a l u a t i n g  J u d g e  Madsen 's  s e n te n ce  we a lso m u s t  c o n s i d e r  t h e  

f a c t  t h a t  Thomas  was c o n v i c t e d  o f  f a i l i n g  to  a p p e a r  f o r  h i s  t r i a l  a nd  t h a t  

he had p r i o r  m is d em eano r  c o n v i c t i o n s .

H o w e v e r ,  we no te  t h a t  i f  al l  o f  T h o m a s ’ t h e f t  o f f e n s e s  a re

c o n s o l i d a t e d ,  t h e  to t a l  v a l u e  o f  t h e  p r o p e r t y  w h i c h  he s to le  was e s t im a te d  

t o  be $17 ,000  a t  mos t .  T h e f t  in t h e  second  d e g r e e  i n c l u d e s  t h e f t  o f  

p r o p e r t y  f r o m  $500 up  t o  $25 ,000 .  T h e r e f o r e ,  i f  a l l  o f  T hom as '  t h e f t  

o f f e n s e s  a re  comb ined  t h e  v a l u e  o f  t h e  p r o p e r t y  w h i c h  he s to le  does  n o t  

come c lose  t o  b e i n g  a bove  t h e  u p p e r  l im i t  f o r  t h e f t  in t h e  second  d e g r e e .  

In K a r r  v .  S t a t e , 686 P . 2d 1192 (A l a s k a  1984 ) ,  t h e  s u p r em e  c o u r t  u p h e l d

a se n te n ce  o f  t e n  y e a r s  w i t h  f i v e  s u s p e n de d  f o r  a f i r s t  f e l o n y  o f f e n d e r



with no prior record. However, that offense involved embezzlement of 

5356,000 and more th fifty thefts over a two year period. I_d. at 1196. 

Additionally, in Brezenoff v. State, 658 P.2d 1359 (Alaska A p p .  1983) w e  

upheld a sentence of eight years with four s u s p e n d e d  for a first felony 

offender w h o  embezzled over $140,000. However, Brezenoff’s offense 

involved a substantially greater amou n t  of m o n e y  than is involved in 

Thomas' case, and Brezenoff w a s  convicted of a class B felony, theft in 

the first degree, as a result. See also Fields v. State, 629 P.2d 46, 52-53 

(Alaska 1981) (sentence of nine years with four years s u s p e n d e d  was 

reversed. T h e  s u p r e m e  court held that the sentence should not exceed 

six years with three suspended. Fields had no significant criminal record, 

a n d  received about $25,500 through fraudulent sales of securities); 

Huff v. State, 598 P.2d 928, 935-36 (Alaska 1979) (A real estate salesman 

embezzled $6,500 from a client. T h e  s u p r e m e  court upheld a three year 

sentence for embezzlement, but reduced a five-year concurrent sentence 

for perjury to three years.); A m i d o n  v. State, 565 P.2d 1248, 1263

(Alaska 1977) (The s u p r e m e  court held that three-year sentences for two 

first offenders convicted of embezzling $65,000 should be reduced to 

sentences not to exceed one year.).

Based upon these cases and the presumptive sentences provided 

for class C  felony offenders u n d e r  the revised code, w e  conclude that 

even though Thomas' case could properly be termed exceptional, the 

sentence which J u d g e  M a d s e n  imposed w a s  clearly mistaken. Although 

J u d g e  M a d s e n  could find that this was an aggravated theft offense, and 

also impose some additional time to serve because of the failure to appear 

charge, w e  note that u n d e r  the revised code three years to serve is the 

presumptive sentence for a third felony offender convicted of a class C

-4-
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f e l o n y .  We c o n c l u d e  t h a t  J u d g e  Madsen  s h o u l d  n o t  h a v e  imposed  a

s e n te n ce  g r e a t e r  t h a n  f i v e  y e a r s  w i t h  tw o  y e a r s  s u s p e n d e d .

T h i s  b r i n g s  us to  t h e  spec ia l  c o n d i t i o n  o f  p r o b a t i o n  t h a t  J u d g e  

Madsen  im posed ,  p r e v e n t i n g  Thomas  f r o m  e n g a g i n g  in a n y  a s p e r t  o f

commerc ia l  f i s h i n g .  A s e n t e n c i n g  j u d g e  has b r o a d  a u t h o r i t y  t o  f a s h i o n  

spec ia l  c o n d i t i o n s  o f  p r o b a t i o n .  H o w e v e r ,  c o n d i t i o n s  o f  p r o b a t i o n  m u s t  be 

" r e a s o n a b l y  r e l a t e d  t o  t h e  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  a n d  t h e  p r o t e c t i o n  

o f  t h e  p u b l i c  a nd  . . . n o t  u n d u l y  r e s t r i c t i v e  o f  l i b e r t y . "  Roman v .

S t a t e , 570 P . 2d  1235, 1240 ( A l a s k a  1977 ) ;  Ed ison  v .  S t a t e , ____  P . 2d ______

O p .  No. 546 a t  p . 3 ( A la s k a  A p p . ,  N o v e m b e r  29,  1985 ) .  C o n d i t i o n s  w h i c h  

r e s t r i c t  c o n s t i t u t i o n a l  r i g h t s  a r e  s u b j e c t  t o  spec ia l  s c r u t i n y  t o  d e t e rm i n e  

w h e t h e r  t h e  r e s t r i c t i o n  s e r v e s  t h e  goa ls  o f  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r

and  p r o t e c t i o n  o f  t h e  p u b l i c .  Roman , 570 P . 2d a t  1241.

Thomas  has been  a commerc ia l  f i s h e rm a n  in A la s k a  f o r  s i x t e e n  

y e a r s .  T h i s  a p p e a r s  t o  be h is  p r im a r y  o c c u p a t i o n .  On t h e  o t h e r  h a n d ,  

T hom as '  c u r r e n t  o f f e n s e s  a re  c l o s e l y  t i e d  t o  h is  o c c u p a t i o n  as a f i s h e r m a n ,  

a n d  he has t h r e e  p r i o r  commerc ia l  f i s h i n g  v i o l a t i o n s  f o r  n o t  h a v i n g  a 

commerc ia l  l i c e n se .  I t  a p p e a r s  t o  us t h a t  t h e  t r i a l  c o u r t  c o u ld  r e a s o n a b l y  

c o n c l u d e  t h a t  some r e s t r i c t i o n  on T hom as '  a b i l i t y  t o  f i s h  c o m m e r c ia l l y  was 

r e l a t e d  t o  h is  r e h a b i l i t a t i o n  and  was n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c .  

H o w e v e r ,  s i n c e  a r e s t r i c t i o n  on T hom as '  a b i l i t y  t o  f i s h  c o m m e r c ia l l y  

r e s t r i c t s  h is  p r im a r y  means o f  l i v e l i h o o d ,  we b e l i e v e  t h a t  t h e  r e s t r i c t i o n  

m u s t  be  p a r t i c u l a r l y  c a r e f u l l y  s c r u t i n i z e d  t o  make  s u r e  t h a t  i t  is n a r r o w l y  

d r a w n .  I t  seems c l e a r  t o  us t h a t  t h e  spec ia l  c o n d i t i o n  o f  p r o b a t i o n  w h i c h  

p r e v e n t s  Thomas  f r o m  e n g a g i n g  in a n y  a s p e c t  o f  commerc ia l  f i s h i n g  is f a r



too  b r o a d .  We t h e r e f o r e  v a c a t e  t h i s  spec ia l  c o n d i t i o n  o f  

r emand  t o  t h e  t .  ial c o u r t  f o r  f u r t h e r  p r o c e e d i n g s  on t h i s  i s s u e .  

REVERSED  and  R EM AND ED .

probation
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SOUTHEASTERN ALASKA
S e in e  B oat O w n er s  & O per a t o r s

P.O .B O X  9579 
K E T C H I K A N ,  A L A S K A  

99901

907-225-5156 72S W A T E R  S T R E E T  
K E T C H I K A N ,  A L A S K A  

99901
m a ilin g  a d d re s s  

April 9, 1986

Representative John Sund 

P.O. Box V

Juneau, Alaska 99811 

Dear Representative Sund,

Thank you for your information on vessel insurance andc^ubsiste

Insurance is becoming an increasing problem for our fleet. The large 

majority of the southeast seine fleet is still made up of wood boats. 

Finding insurance for wood hulls is becoming difficult and the price is 

becoming prohibitive. P & I insurance is an even scarier problem. P & I 

rates are skyrocketing. Since most seiners owe money on their boats and 
our crews are too large to be made up of family members, the option of not 

carrying insurance is not really available. So lots of seiners are 
scrambling, trying to get covered for the 1986 season.

Knowledgeable insurance people tell us that rates will never be as low as 

they have been in the past. Forming pools, individually incorporating so 

that our liability is limited to our fishing operation, encouraging 

legislation to modify the Jones Act, and increasing the safety of our 

operations are ways seiners are attempting to "solve" the problem. I don't 

know the best v/ay the state of Alaska can help, but at this time it looks 

to me like it can help by making it easier to form pools, by helping 
fishermen get the federal Jones Act modified, by continuing support of the 
Division of Insurance and by providing resources for transfer of safety 
and seaworthiness information.

subsistence priority on the commercial fisheries. As long as any other

user group is given priority over commercial fishing, there is a large 

— potential for negative impacts on our industry. Whether this potential is 

realized depends on the content of the subsistence legislation and the way 

the department and the courts interpret this legislation.

So far, the Board of Fish and ADF&G have used common sense in interpreting 

the subsistence priority in Southeast Alaska and I don't believe any of 

the commercial groups have lost fishing opportunities because of the 

subsistence law. Our fear is that somewhere else in Alaska the courts or 

ADF&G will set the precedent that subsistence goals must be met before 

commercial fishing is allowed, and that then this precedent will be 
applied to Southeast.

we are also very concerned about the effects of the
/

If a subsistence law is interpreted in this fashion then almost all of the



Southeast streams listed by ADFSG as having been authorized for subsis­

tence fishing could potentially impact commercial fishing. Systems with 

the most potential are Klawock (seining in District 4), Hetta-Eek(seining 

in District 3 and 4) , Hugh Smith Lake (gillnetting and seining in District 

1) , Karta (gillnettinc in District 6, seining in District 2), Basket Bay 

(seining in District 12 and 14) , Chilkat River (gillnetting in District 

15, seining in District 12 and 14), and the Taku River (gillnetting in 

District 11, seining in District 12 and 14). Klawock is the major sockeye 

system with depressed stocks and poses the immediate problem for the seine 

fleet. (Hopefully, this potential Klawock problem may be solved by the 

production of sockeye at the Klawock hatchery.) As long as the department 

and Board of Fish do not point their finger at the Noyes Island fishery as 

an intercepter of Klawock sockeye, we are okay, but if future tagging 

information were to show that tnis fishery does have an impact then ADF&G 

might be forced to significantly curtail our District 4 fishery, even if 

Klawock sockeye are an insignificant part of our catch.

To prevent significant curtailment of commercial, fishing, I think the 
content or the intent of the subsistence legislation should address the 

fo llowing:

1 .) It should not result in a significant increase or the p o­

tential for a significant increase in the number of s u b­
sistence fish taken.

2 .) If a priority to harvest the resource must be given then it 

should be limited to subsistence users.

3.) Commercial and sport fisheries should be managed in such a way 

that over the long term subsistence users will have the 

opportunity to harvest their traditional number of fish. This 
means that in most years of normal or above normal returns 

subsistence users will have the opportunity to harvest their 

traditional number. They can not be "guaranteed" this oppor­

tunity in years of low abundance. In fact, there can be no 

guarantees. No one can guarantee that a fish harvester will 

catch the fish that are available. No one can guarantee that 

stocks will be as strong as the predicted return. If ADF&G had 

to "guarantee" fish to a 'isubsistence" system no matter what 
the condition of the stocks, then their management would 
always have to be extremely conservative and the state and 

commercial fisheries would accordingly suffer a loss of income.

4.) The economy of a rural community should never be threatened by 

the significant curtailment of that community's commercial 

fishing for the purpose of guaranteeing the availability of 
subsistence fish.

5.) When stocks are low in a subsistence system, management should 

be able to attempt to satisfy subsistence needs by allowing 

subsistence fishing in other available systems or by substitu­

ting another species for the traditional one.

I hope you can make use of my comments. Thank you for the information.

Sinc e r e l y ,

\JP*
John Peckham

SiricoH 
$emi  Vim

IV) DlSTV&rt

\ z  3  1 3

President
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O r i g i n a l  s p o n so r s :  Thompson, Sund,
Marrou and T ay lo r
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1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 SENATE CS FOR CS FOR HOUSE BILL NO. 331 ( J u d ic i a ry )
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FOURTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n t i t l e d :  "An Act r e l a t i n g  to  t h e  t h e f t  o f  commerc ia l  f i s h i n g

g e a r . "
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9 * S e c t i o n  1. AS 12.55.045 i s  amended by add ing  a new s u b s e c t i o n  to  read :

10 (d) I n  a c a s e  i n  which th e  d e f e nd an t  i s  c o n v i c t e d  o f  a v i o l a t i o n
o f  AS 1 1.46.120 - 1 1.46.150 and i n  which t h e  p r o p e r t y  i s  commercia l 
f i s h i n g  g e a r  as  d e f i n e d  i n  AS 16.43.990, th e  c o u r t  s h a l l  c o n s i d e r  th e  
v i c t im ' s  need f o r ,  and may o r d e r ,  r e s t i t u t i o n  t h a t  may i n c l u d e  compen-

14 s a t i o n  f o r  l o s s  o f  income.
15 * Sec. 2. AS 12.80.050 i s  amended by add ing  a new s u b s e c t i o n  to  r e ad :
16 (c) I n  a p r o s e c u t i o n  f o r  a v i o l a t i o n  o f  AS 11.46.120 - 11.46.150
17 i n  which t h e  p r o p e r t y  i s  commercia l f i s h i n g  g e a r  as d e f i n e d  i n  AS 16.-

43.990, th e  g e a r  s h a l l  be r e t u r n e d  to  t h e  owner as soon as p o s s i b l e .
The p r o s e c u t o r  may o b t a i n  pho tog raph s  o f  t h e  g e a r  f o r  u s e  as  ev idence  
in  a c co rd an ce  w i t h  (a) and (b) o f  t h i s  s e c t i o n .

* Sec. 3. AS 16.05.710 i s  amended by add ing  a new s u b s e c t i o n  to  r e ad :
(b) Upon a f i r s t  c o n v i c t i o n  o f  a p e r s o n  f o r  a v i o l a t i o n  o f

AS 11.46.120 - 11.46.150 i n  which t h e  p r o p e r t y  i s  commerc ia l  f i s h i n g  
g ea r  a s  d e f i n e d  i n  AS 16.43.990, t h e  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  th e

11

12 

13

18

19

20 

21 

22

23

24

25 p e n a l t y  imposed by law, o r d e r  a s u sp en s io n  o f  t h e  p e r s o n ' s  commercia l
26 f i s h i n g  p r i v i l e g e s  f o r  one y e a r .  Upon a second o r  s u b s eq u en t  convic-
27

28

29

t i o n ,  t h e  c o u r t  s h a l l ,  i n  a d d i t i o n  t o  t h e  p e n a l t y  imposed by lav;, 
o r d e r  a s u sp e n s io n  o f  t h e  p e r s o n ' s  commerc ia l f i s h i n g  p r i v i l e g e s  f o r  
two y e a r s .

-1- SCS CSHB 33 1 (Jud)
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April 8, 1986

To:

From:

Re:

Senator Pat Rodey 
Chair, Senate Judiciary

Representative Dave Thompson

HB 331

This is to confirm my request to have HB 331, Theft of Commercial Fishing 

Gear, heard in Judiciary. I support the changes requested by Senator Fred 

Zharoff, and would like to have it heard as soon as possible.

Thank you.

c.c.: Senator Fred Zharoff



S e n a t o r  F r e d  F .  Z h a r o f f

A l a s k a  S t a t e  L e g i s l a t u r e
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MEMORANDUM

TO: Senator Patrick Rodey
Chairman - Senate Judiciary

FROM: Senator Fred F.

DATE: April 18, 1986

RE: Amendment to HB 331

I wish to request that the following amendment be made to the Judiciary 
Committee Substitute for HB 331, "An Act relating to the theft of 
commercial fishing gear."

(b) in Sec. 3 (page 1, lines 22 and 23) should be amended to read:

(b) Upon a first conviction of a person for a violation of AS 
11.46.120 - 11.46. 130 (11.46.150) in which the property is commercial 
fishing gear....

The effect of the amendment is to make the suspension of commercial 
fishing privileges applicable only to individuals convicted of first or 
second degree theft (class B and C felonies).
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