


I



TCfld ILI10M T M
LEGISLATIVE AFFAIRS AGENCY

POUCHY SlAIECAPllO l 

JUNEAU AlASCA ? 9 U :  I 

<>C7 A&i 3800

' M E M O R A N D U M  March 13, 1986

SUBJECT: P.L.O. 1613, P.L.O. 601, and r e l a t e d  problems
[CSHB 321(F in a n c e ) ( d r a f t ) ]

TO: R e p r e s e n t a t i v e  Sam Co t ten
FROM: R icha rd  A. Brad ley  A

L e g i s l a t i v e  Counse^LirL

You have r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  th e  above de ­
s c r i b e d  b i l l .
As a p r e l im in a r y  m a t t e r ,  n o te  t h a t  a s e c t i o n a l  a n a l y s i s  o r  
summary o f  a b i l l  shou ld  no t  be c o n s id e re d  an a u t h o r i t a t i v e  
i n t e r p r e t a t i o n  o f  th e  b i l l  and th e  b i l l  i t s e l f  i s  the  b e s t  
s t a t em en t  o f  i t s  c o n t e n t s .  I f  you would l i k e  an i n t e r p r e t a ­
t i o n  o f  th e  b i l l  as i t  may app ly  to  a p a r t i c u l a r  s e t  o f  c i r ­
cumstances,  p l e a s e  a d v i s e .  ,
Befo re  p r e c ed in g  w i th  th e  s e c t i o n a l  a n a l y s i s ,  i t  may be u s e ­
f u l  to  o f f e r  some background comments.

In 1940, i n  o r d e r  to  p r o t e c t  th e  ro ads  t h a t  promoted 
th e  development o f  the  T e r r i t o r y  o f  A laska, t.ie D ep a r t ­
ment o f  th e  I n t e r i o r  w i thd rew  150 f e e t  o f  p u b l i c  land s  
a long  bo th  s i d e s  o f  s e v e r a l  " t h ro ugh  r o a d s , "  i n c l u d i n g  
th e  Glenn, R ichardson,  and Haines highways. [P ub l i c  
Land Order (PLO) 601.] Congress c r i t i c i z e d  th e s e  w i t h ­
drawals  as e x c e s s iv e ,  s t a t i n g  t h a t  they  h in d e r ed  com­
m e r c i a l  and p r i v a t e  development, and, in  1956, en ac ted  
a law p ro v id in g  t h a t  i f  th e  S e c r e t a r y  [o f  th e  I n t e r i o r ]  
revoked such a w i thd raw a l  " t h e  l and s  in vo lv ed  s h a l l  be 
s u b j e c t  to d i s p o s a l  on ly  under  laws s p e c i f i e d  by th e  
S e c r e t a r y  o f  the  I n t e r i o r ,  s u b j e c t  to  easements as e s ­
t a b l i s h e d  by the  S e c r e t a r y . "  [43 U.°.C. 971a.] The law 
a u th o r i z e d  th e  S e c r e t a r y  to " s e l l  such r e s t o r e d  lands  
f o r  n o t  l e s s  than  t h e i r  a p p ra i s e d  v a lu e ,  g iv in g  an a p ­
p r o p r i a t e  p r e f e r e n c e  r i g h t  to  th e  h o ld e r s  o f  a d j o i n i n g
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c la im s  o r  e n t r i e s  and to  owners o f  a d jo i n i n g  p r i v a t e  
l a n d s .  [43 U.S.C. 971b.]
In  1958 the  Department i s s u e d  PLO 1613 revok ing  the  
e a r l i e r  w i t h d r a w a l s , r e p l a c i n g  them w i th  easemen ts ,  
o f f e r i n g  f o r  s a l e  " t h e  l and s  r e l e a s e d  from w i thd raw a l  *
* * which, a t  the  d a te  o f  t h i s  o r d e r ,  a d j o i n  land s  i n  
p r i v a t e  ow ne rsh ip , "  and p ro v id in g  t h a t  r e l e a s e d  land s  
which on th e  same d a te  " a d j o i n  land s  i n  v a l i d  u n p e r ­
f e c t e d  e n t r i e s ,  l o c a t i o n s  o r  s e t t l e m e n t  c la im s ,  s h a l l  
be s u b j e c t  to  i n c l u s i o n  in  such e n t r i e s ,  l o c a t i o n s  and 
c l a im s . "  [PLO 1613.] Owners o f  p r i v a t e  land s  and h o ld e r s  
o f  such e n t r i e s  were g iven  a p r e f e r e n c e  r i g h t  to  p u r ­
chase  th e  a d j o i n i n g  r e l e a s e d  land s  o r  to  amend t h e i r  
e n t r i e s  to  in c l u d e  them, r e s p e c t i v e l y  . . . .
Many a d j o i n i n g  landowners o r  e n t r y  h o ld e r s  a p p l i e d  f o r  
th e  r e l e a s e d  lands  l o c a t e d  between th e  a d jo i n i n g  lands  
and th e  c e n t e r l i n e  o f  th e  highway, made th e  r j u i r e d  
payments, and r e c e iv e d  r e c e i p t s ,  b u t  t h e i r  a p p l i c a t i o n s  
were n o t  p ro c e s s e d  [by BLM or  th e  I n t e r i o r  Department] 
f o r  many y e a r s .  Many who a p p l i e d  s u b s equ en t ly  so ld  
th e  l and s  a d j o i n i n g  th e  r e l e a s e d  l a n d s .  In August 1984 
BLM i s s u e d  d e c i s i o n s  g r a n t i n g  the  r e l e a s e d  lands  to  the 
o r i g i n a l  a p p l i c a n t s .  In th e s e  c o n s o l i d a t e d  app ea l s ,  
p r e s e n t  a d j o i n i n g  landowners c la im  the  r e l e a s e d  lands  
shou ld  have been g r a n t e d  to  ‘them.
A pp e l l a n t s  a rgue  t h a t  Congress i n t e n d e d  t h a t  th e  r e ­
l e a s e d  land s  be g r a n t e d  to  owners o f  a d jo i n i n g  lands  .
. . . The r e l e a s e d  lands  a r e  im po r t a n t ,  and sometimes 
e s s e n t i a l ,  to  th e  p r e s e n t  owners o f  the a d jo i n i n g  lands  
f o r  a c c e s s  to  tho se  land s  . . . and o f  no p r a c t i c a l  use 
to  th e  o r i g i n a l  a p p l i c a n t s ,  some o f  whom a r e  deceased 
p e r son s  . . . .
BLM's d e c i s i o n s  s t a t e  t h a t  when th e  "p u r ch a se  p r i c e  was 
r e c e i v e d  * * * and a r e c e i p t  f o r  th e  pu rchase  p r i c e  
was i s s u e d  * * * e q u i t a b l e  t i t l e  v e s t e d  i n  the  a p p l i ­
c a n t  * * [C i t a t i o n s  om i t t e d . J  Once e q u i t a b l e  t i t l e  
v e s t s ,  i n  BLM's view, " t h e  S e c r e t a r y  has no d i s c r e t i o n  
i n  th e  i s s u a n c e  o f  a p a t e n t  and e v en t s  subsequen t  to  
such v e s t i n g  can have no b e a r in g  upon th e  c l a im a n t ' s  
r i g h t  to  p a t e n t , "  c i t i n g  Wyoming v. Uni ted  S t a t e s .  225 U.S. 489 (1921). -------- -------------
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BLM's d e c i s i o n s  must be a f f i rm ed .  [Emphasis and b r a c k ­
e t e d  m a t e r i a l  added.]

The above quo te  i s  from th e  d e c i s i o n  o f  th e  I n t e r i o r  Board 
o f  Land Appea ls ,  Rober t  and P a t r i c i a  B a i l e y , IBLA 84-874 o t  
a l . , d ec id ed  November 22, 1985.
CSHE 321(F in)(d ra f t)  i s  a r e spon se  to  th e  land  t i t l e  s i t u a ­
t i o n  d e s c r i b e d  in  the  Ba i ley  d e c i s i o n ;  the  B a i l e y  d e c i s i o n ,  
i n  f a c t ,  im p l i c i t l y  i n v i t e s  t h i s  l e g i s l a t i o n  (as I n o te  below).
S e c t io n  1 o f  th e  b i l l  amends AS 09.25.050 by add ing  new sub ­
s e c t i o n s .  The s e c t i o n  i t s e l f  now p ro v id e s :

Sec. 09.25.050. CONCLUSIVE EVIDENCE OF ADVERSE 
POSSESSION. The u n i n t e r r u p t e d  adv e r s e  n o t o r i o u s  p o s ­
s e s s i o n  o f  r e a l  p r o p e r t y  under  c o l o r  and c la im  o f  t i t l e  
f o r  seven y e a r s  o r  more i s  c o n c l u s i v e l y  presumed to  
g iv e  t i t l e  to  the  p r o p e r ty  ex cep t  as a g a i n s t  the  s t a t e  
o r  th e  Un i ted  S t a t e s .

Sec. 50(b) as odded i n  S e c t io n  1 o f  the  b i l l  i s  s e l f  e x p l a n ­
a to r y ;  i t  p ro v id e s  t h a t  " p o s s e s s i o n "  means " t h e  e x e r c i s e  o f  
dominion and c o n t r o l  o f  th e  r e a l  p r o p e r t y ,  i n c l u d i n g  u se ,  
c a r e ,  ma in tenance ,  the e s t a b l i s hm e n t  o f  improvements, th e  
payment o f  ad va lo rem  p r o p e r t y  t a x e s ,  and o t h e r  a c t s  o f  own­
e r s h i p  t h a t  open ly  and v i s i b l y  i n d i c a t e  to  the  community i n  
which th e  land  i s  s i t u a t e d  t h a t  i t  jls in  the  p o s s e s s i o n  and 
enjoyment o f  the  c l a im a n t . "
Sec. 50(c) i s  s i g n i f i c a n t ;  i t  p r o v id e s  t h a t  e x c ep t  f o r  th e  
"easement c r e a t e d  by P u b l i c  Land Order 1613 [ th e  r e s e r v a t i o n  
o f  th e  highway i t s e l f ] , adve’ se p o s s e s s i o n  w i l l  l i e  a g a i n s t  
p r o p e r t y  t h a t  i s  h e ld  by a p e r son  who ho ld s  e q u i t a b l e  t i t l e  
from th e  Un i ted  S t a t e s "  unde r  PLO 1613.
R eca l l  t h a t  th e  Ba i ley  d e c i s i o n  ho ld s  t h a t  tho se  who a p p l i e d  
f o r  the  land  and r e c e iv e d  a r e c e i p t  from BLM have " e q u i t a b l e  
t i t l e . "  I f  th e  a p p l i c a n t  has n o t  been i n  " p o s s e s s i o n "  o f  
the  land  (compare Sec. 09.25.050(b) as added in  t h i s  b i l l ) ,  
then the  p r e s e n t  p e r son  in  p o s s e s s i o n  may g a in  t i t l e  to  th e  
land by th e  p r i n c i p l e s  o f  adv e r s e  p o s s e s s i o n .  See AS 09.25.050, 
above."
S e c t io n  2 o f  th e  b i l l  add a new s e c t i o n  to  AS 09.45,
"Ac t ion s  R e l a t i n g  to  Real P r o p e r ty " .
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Sec. 09.45.015(a) e s t a b l i s h e s  a " s t a t u t o r y  p re sum p t io n "  t h a t  
a p a t e n t  f o r  land  t h a t  was i s s u e d  b e f o r e  A p r i l  7, 1958 (the 
d a te  o f  PLO 1613) to  land  t h a t  a d jo in e d  a highway r e s e r v a ­
t i o n  l i s t e d  i n  s e c t i o n  1 o f  PLO 1613 i s  presumed to  have 
conveyed l a n d  up to  th e  c e n t e r - l i n e  o f  th e  highway s u b j e c t  
on ly  to  th e  r e s e r v a t i o n  f o r  th e  highway i t s e l f  c r e a t e d  by 
PLO 601 as w e l l  as any highway easement c r e a t e d  by PLO 1613. 
The s t a t u t o r y  p re sump t ion  would be o f  u se  to  a p e r son  l i t i g a t  
ing  th e  t i t l e  to  th e  land  r e l e a s e d  from PLO 601 by PLO 1613.
Sec. 09.45.015(b) makes a s im i l a r  p o i n t  i n  a d i f f e r e n t  way: 
i t  p r o v id e s  t h a t  th e  burden o f  p ro o f  in  l i t i g a t i o n  in v o lv in g  
t i t l e  to  th e  r e l e a s e d  land  i s  "on the p e r so n  who c la im s  t h a t  
th e  p a t e n t  d id  n o t  convey an i n t e r e s t  i n  land  up to  th e  
ce- ::er-l ine o f  th e  h ighway."
S e c t i o n  3 o f  the  b i l l  p r o v id e s  f o r  an immediate e f f e c t i v e  
d a te .
I f  I may be o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .
RAB: csh 
c6/036
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A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e : r e s e n t a t iv e s

TO: All House members
FROM: Rep. Sam G o t t e n ^
DATE: April 2, 1986
RE: CSHB 321 (Fin)

The proposed OS for HB 321 aims to resolve rights-of way 
problems plaguing Chugiak area residents living along the Old 
Glenn Highway; it also affects similarly situated residents 
living on other Alaska highways. The problem stems from the 
federal government awarding ownership of a narrow strip of 
land in front of the lots to someone else.

The situation dates back almost 30 years when the Act of 
August 1, 1956 and Public Land Order 1613 (in 1958) allowed 
people to purchase highway lots and file for patents to the 
abutting highway easements. The intent of the law was to 
award the highway easement to the abutting landowner.
However, after a decades-long delay, BLM has only recently 
started issuing these patents. In doing so, BLM has decided 
to award the patents to the original applicants, who in many 
cases, no longer live there, rather than the abutting owners. 
(In some cases the original applicants have died, in other 
cases the land has changed hands several times.) This 
administrative delay by BLM has meant that current highway 
residents face the situation of having someone else claim 
ownership to the highway easement they thought they owned. 
This clearly contradicts the intent of the law.

The situation has caused much distress and confusion among 
Chugiak area residents in particular. The lots have little 
value except nuisance value. The lots are fairly small, and 
are long narrow strips. They are also subject to highway 
easement which diminishes any potential value.

The original version of HB 321 required involvement by the 
Department of Transportation and would have used condemnation 
as the method to gain the P.L.O. lots. The proposed CS would 
solve the problem without cost to the state.



The. proposed CS for HB 321 gives the abutting lot owner the 
ability to gain possession of the P.L.O. highway lots, subject 
to any P.L.O. easements, by use of adverse possession lav/s.
The bill chances the existing law of adverse possession, by 
allowing adjoining owners to count time they occupied the 
highway lot while legal title was held by the federal 
government toward the seven year period required to gain title 
to the land. This is legal, as the federal government has 
determined that title is transferred upon payment of the 
purchase price of the highway' lot.

Additionally, the bill provides that in cases where the 
existing owner believes the sale included the highway lot, the 
highway lot owner has the Durden of proving that the deed 
clearly excluded the highway lot. If the highway lot owner 
fails to meet this burden, the adjoining land owner will get 
the highway lot in a quiet title action.

Passage of this bill would give the affected highway property 
owners a way to resolve a serious problem. The Dept, of 
Transportation has issued a zero fiscal note for the proposed 
CS.
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