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* ORIGINAL a
* SENT: 03/14/86 TIME: 17:25 #
* FROM: ANNIE NEUBAUER K
N SUBJECT: POM/FAIRBANKS K
* PRINT DATE 03/14/86 TIME: 17:25 %lf

SENATE JUDICIARY COMMITTEE
SENS:  RODEY, KELLY, FAIKS, HALFORD, ZIEGLER

ALSO:  SENS COGHILL, FAHRENKAMP, BENNETT
REPS FRANK, M.W. MILLER, RINGSTAD, KOPONEN, DAVIS

FROM: ~ CHARLES DERRICK, 891 SELDOM SEEN RD., FAIRBANKS 99712
PHONE: HOME 488-3093 WORK 356-2160

RE: SUBSISTENCE  "HB28éP "

| OPPOSE THE MAKE-UP OF ANY SUBSISTENCE BILL THAT DOES NOT
ADDRESS A 'NEED* CRITERIA RATHER THAN JUST A "RURAL" CRITERIA. |

ALSO FEEL ANY BILL SHOULD PROTECT THE TRADITIONAL SUBSISTENCE
RIGHTS OF URBAN CHITINA DIPNETTERS,

EE R I S I S S I S S I I S I S S I S I I **************_H_**K

SENATE JUDICIARY COMMUTE!:
SENS: RODEY, KELLY, FAIKS, HALFORD, ZIEGLER

ALSO: SENS COGHILL, FAHRENKAMP, BENNETT
REPS FRANK, M.W. MILLER, RINGSTAD, KOPONEN, DAVIS

FROM: TIMOTHY S. STEVENS, P.0.BOX 80673, FAIRBANKS 99708

PHONE. HOME 456-1845  WORK479-4114

RE HB288 SUBSISTENCE

WHEN YOU CONSIDER ANY LEGISLATIVE ACTION DEALING WITH SUBSISTENCE

IN ALASKA PLEASE REMEMBER YOUR CONSTITUENTS IN THE INTERIOR AND
THEIR CUSTOMARY AND TRADITIONAL USE OF THE CHITINA DIPNET

FISHERY.
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A Summary of Federal Acts from 1870 - 1925 allowing
taking of Alaska animals for food or clothing.

1870: An Act.

Unlawful to kill fur seals on St. Paul and St. George
Islands except from June to October.

EXCEPTION: Natives may kill "such young seals as may be
neceisary for their own food or clothing"™ during other
months.

1902: An Act.

Prohibits "wanton destruction”™ of wild game.

Allows killing of game animals by native Indians or

Eskipo, miners, explorers, travelers "when in need of
ood".

1908: An Act.

Amends 1902 Act. Prohibits "wanton destruction" of
non-game wild animals and birds (except of eagles, ravens
and cormorants).

Allows killing of any game animal or bird for food or
clothing at any time by Natives, miners, explorers "when
in need of food".

1910: An Act.

Allows Natives of Pribilof Islands to kill young seals
"as may be necessary for their own food and clothing" and
old seals ™"as may be required for their own clothing and
for the manufacture of boats for their own use".

1925: An Act.

Allows an Indian or Eskimo, prospector or traveler to
take animals or birds during the closed season "when he
is in absolute need of food and other food 1is not
available™.

1940: An Act.

Allows Natives to take birds and animals out of season
"when...in need of food and other sufficient food i1s not
available".

Jan. 24, 1985:
Alaska Fish and Wildlife Federation v. Jantzen.

"In order to reconfirm that the "need" exception was
intended to apply to subsistence hunting. Congress
amended section 10 of the 1925 Act to allow Natives to
take birds and animals out of season “when...in need of
food and other sufficient food is not available®. Act of
October 10, 1940, ch. 845, 54 Stat. 1103-4." (Page 16).

"In the absence of regulation to the contrary,
subsistence hunting of migratory birds- for nutritional
(as opposed to cultural or other ) needs remains legal."
(Page 22).



LETTER OF INTENT - HE 238

It is the intent of the Legislature that the needs criteria
provided for in Section 16.05.262 be consistent with the
customary and traditional language provided for in federal
legislation and with customary and traditional uses of wild
food resources by those in need as evidenced by An Act to
Prevent the Extermination of Fur-bearing Animals in Alaska,
cm. 139, 16 Stat., 180 (1870); An Act for the Protection of
Game 1in Alaska, ch. 1037, 32 Stat., 327 (1902); An Act for
the Projection of Game in Alaska, ch. 162, 35 Stat., 102
(1903); An Act to Protect the Seal Fisheries of Alaska, ch.
133, 34 Stat., 326 (1910); An Act to Establish an Alaska

Game Commission, ch. 75, 43 Stat., 744 (1925).
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BILL SHEFFIELD, GOVERNOR

REPLY TO:

] 1031 W 4th A VENUE

DEPARTMENT OF LAW Loz wa

ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: (9071 275-3550

March 21, 1986 [ 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701
PHONE: (907) 452-1568

The HOI‘IOI’able Patl’iCk ROdey TffDUCH K - STATE CAPITOL
Alaska State Legislature JUNEAU. ALASKA 99811
P.0. Box V - State Capitol PHONE: (907) 465-3600
Juneau, Alaska 99811

Re: SCS CSHB 288:
Subsistence bill
AG File 663850375

Dear Senator Rodey:

In order to assure that the Department of Law has a
complete record of the history of the subsistence legislation, |
would appreciate receiving copies of the tapes of any hearings
and meetings held by your committee on SCS CSHB 288, and copies
of any log notes and minutes.

Thank you very much.

Sincerely,

HAROLD M. BROWN
ATTOPVNEY GENERAL

By:
Larri lrene Spengler
Assistant Attorney General

LIS:rn

cc: Art Peterson



March 18, 1986

Chairman Pat Rodey

Senate Judiciary Committee
Alaska State Legislature
Pouch V (MS 3J00)

Juneau, Alaska 99811

Re: HB 288
Dear Sir,

My name is Lee Stephan, [I"m an Alaska Native Leadership participant (ANLP)
for the 1985-1986 session. We were present in the Senate and House floor"s
and were individually introduced during the week of March 10, 1986. 1 am
from Eklutna Village/Chugiak Area district unknown. 1 am writing in regards
to HB 288, " An Act relating to the taking of fish and game for subsistence
and personal use.”™ My personal opinion of this bill is it attacks all Alaska
Natives rights to be who they are. It sets a precedent to the beginning of
eliminating the traditional Alaska Native life s«./le no matter where we are
located.

In the recent efforts to retain our culture, tradition, heritage and life style
this bill strives to do the opposite. How would you appreciate someone telling
you, you can"t eat beef, chicken or pork you must eat seal, whale and fish? The
foods eaten by native people has also to do with our general health, availability
of alternative resources, how wealthly one is does not con™ «er this asp. ct.

In the Constitution of the United States of America it says something to this
effect, "We the people whom are created equal...".

On behalf of the people who developed this constitution Mr. Stewart signed the
Treaty of Cessions which stated something to this effect, the aboriganal people
of this territory shall be left alone as they always were. | believe they were
referring to life styxe, traditions, culture, ect.

Again on behalf of the U.S. of America Mr. Nixon signed the Alaska Native Claims
Settlement Act (ANCSA; which stated about the same thing(1971).

And still yet American National Interest Lands Conservation Act (ANILCA) this
commitment was again reaffirmed on behalf of the people whom abide by the U.S.
of A. constitution.

But now (1986) that a hand full of people whom do not abide by their word have
a seemingly loud voice, our law makers are considering breaking still another
agreement with native people.

From what | have learned while in Juneau the subsistence question seems to break
down into four parts. 1) Geographical Area hense urban & rural 2) Traditional,
Customary 3) Wealth, availablity of alternate rasources and, 4) Local residency.



Cont. Page 2

I am of the belief that Alaska Natives, be they Inupiak, Yupik, Aleut, Athabascan,
Tlingit, Haida, Tsimpshian have superseding precedence no matter of our wealth,
Lradition, location, or residency. (See U.S. of A. Constitution, Treaty of Cessions,
ANSCA, and ANILCA.)

What question you are trying to settle here is subsistence used by other nation—
alities who migrated to Alaska and settled either urban or rural areas.

Subsistence uses are defined by state law as the "customary and traditional uses
in Alaska of wild, renewable resources for direct personal or family consumption
as food, shelter, fuel, clothing, tools, transportation, for the making and
selling of hand crafted articles out of non-ateable byproducts of fish and
wildlife resources taken for customary trade, barter or sharing for personal

or family consumption.”

Yes | grant you that in this day of over population and the western idealisms and
values you should identify fish populations and games stock which are customary
and traditionally used for subsistence and implement harvesting regulations.
Native value was to take only what you need, kill only wha vyou will eat but the
western world introduced completely different values.

But to begin making different classes of native people by inserting rural goes
against what America stands for. (See AS 16.05.330 Section 7. You people can"t
seem to get over the notion there should be different classes of people.)

If HB 288 1is approved, AS 16.05.258(b) "Reasonable opportunity to satisfy the
subsistence uses.”™ Again you impose apond us your domination, consider whom is
on the board whom decides if there has been a reasonable opportunity when they
would permit this so called reasonable opportunity and this section is contra—
dictory to why this law is being introduced.

Isubsistences reg"s. would only be imposed upond the findings that the
r ..-—--—-—- was low. But in the same breath you say you would then allow for others
lower priority uses also.

Some peoples reasonable opportunity definition may be "one day" and then you
"allow".

AS 15.05.258(c)

Tier Il We in Eklutna Village, 27 miles N.W. of Anchorage have customary and
sometimes direct dependency, are local residence and at times have alternatives
depending on cash flow, but are under the, "personal use", category which is not
to our best interests.

Tier Il also hits the nail on the head! Quote the effect of this will be to
leave more game for sports hunters unquote. This bill is not for subsistence
users but for the sports hunters benefits.

AS 16.03.330 the boards are required to adopt a permit program when the subsistence
preference requires reduction in the harvest by non-subsistence users. Think of
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the things a basically white dominated board can do wrth that.

Section 9 AS 16.05.940 "Personal Use fishing", we have a commercial fishing sigtic,
but put up fish (subsistence), and sell some of it. We fish below Eklutna Village
in the Knik River and hook and line also. Under personal use, when fish and game
gets low we; Eklutna, Cooper Center, Minto, Mentasta, Keniatze, and other chesi
Tribes, shall have to have the second opportunity to feed our familes after,

"rural subsistence”™, preference has been "reasonably" exercised, along wit” the
now majority uses, (ie; sports hunters, catch and release, ect..) We in these
areas, (see Ak. Dept, of Fish and Game, Div. of subsistence, traditional resource
uses in Knik Arm area: History & Contemporary patterns, Technical paper //5 by
James A. Fall, Juneau office) Live the traditional life style, with these days of
shrinking job opportunities, welfare, food stamps, social services, ect.. you take
away our traditional right we basically starve. (See native hire statistics
present time then project.)

What 1is also disturbing is you are trying to regulate what | can give away, and

if | can give away anything. Availability of Alternative resources is a good line.
When times were bad we would eat squirrels and not moose, because there was no
moose. Think on that a while.

My personal recommendation as a registered voter in this state and a Alaska
Native, of the Athabascan tribes is to rewrite or vote against this bill.

Thank you for your kind consideration pertaining to this matter.

Sincerely,

Lee Stephan
Executive Director
Ikluat INc.

ANLP 1985-1986

CC: Frank Ferguson - Note: Mr. Furguson please distribute to
all bush caucus members.
Rick Halford
Tim Kelly



BIRCH CREEK VILLAGE COUNCIL
Birch Creek Village
March 20, 1986

Senate Judiciary Committee
Room 504 - Capitol Building
Junear, Alaska 99811

ATTN: SjZsTLGLZFFA-J
Dear $0cLsurj

Recently, Statewide Village Delegates gathered in Juneau for the
annual "Village Participation Workshop™, sponsared by Rural Cap, to
discuss common problem areas and methods that Village Councils could
use to voice their concerns and actually gain recognition.

One of the major issues was SUBSISTENCE, Alaskan Natives are deeply
concerned about the possibility of "traditional Hunting and Fishing”
becoming absorbed into a single, statewide system. Rural Alaskans
would no longer be given priority for SUBSISTENCE Hunting and Fishing.

Traditionally, the Alaskan Natives have depended on - and still depend
on - Fish and Game as a source of Bartering and Trading; Food; Tools;
Clothing; Equipment (sleds, snowshoes, canoes, etc.); Cash for items
otherwise unobtainable. No true Alaskan Native would wantonly harvest
Fish and Game. The harvesting of Fish and Game occurs seasonally or
"in time of need”. To take Fish and GAme for any purpose other than
SUBSISTENCE, such as Sports or Trophy Hunting, would be contrary to
the very fabric of Native Lifestyle.

We urge our State leaders, those people who have within their power to
decide what SUBSISTENCE is and can control the harvest of Fish and
Game to take into consideration, that rural Alaskans are not wealthy,
the majority of us live in remote areas, most rural Alaskans are
economically deprived; therefore, we must be able to subsist for our

livlihoods as we have done for centuries. SUBSISTENCE is an economy to
rural Alaskans; Bartering and Trading natural resources provides Social
and Economic ties between communal groups. If the right to subsist is

taken from us, you will have removed an intregal part of the Alaskan
Native Culture.



We, as people of the land, ask that you take into consideration the
tradition of Hunting and Fishing by Alaska®. Stives, and understand
that you dealing with the very economical m PE of our society.

Respectfully yours,

5usan James,-Vice President
Birch Creek Village Council

On behalf of Group #8 of the
Village Participation Workshop
sponsared by Rural Cap

cc: Representative Kay Wallis
Senator John C. Sackett
Senator Robert H. Ziegler, Sr.
Senator Rick Halford
Senator Jan Faiks
Senator Tim Kelly
Senator Patrick Rodey
Terry Gottstin, Rural Cap
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The Honorable Patrick Rodey March 21, 1986
Alaska State Senator

Chairman, Senate Judiciary Committee

Pouch V

Juneau, Alaska 99811
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TESTIMONY BEFORE THE ALASKA STATE SENATE JUDICIARY COMMITTEE
April 2, 1986

Good afternoon Mr. Chairman, members of the Committee.

My name 1is Vernita Zilys. I serve as Director of the Subsistence and
Natural Resources Department for the Rural Alaska Community Action Program,
better known as RurAL CAP. I"m also staff to the Rural Alaska Resources
Association. RARA, as that organization is better known, has members

representing rural areas statewide.

We have been keeping an eye on the subsistence bill as it passes through
the legislature because our constituency consists of thousands of Alaskans
who derive their living from the land. In recent weeks, 1| am reminded of
a saying that goes, "Laws are like sausages - it is better not to watch thenm
being made." (As an observor new to the process by which ideas become laws

in Alaska, | hope you will share the humorous side with me.)

The latest ingredient added to the subsistence legislation before you
today will make some hot, hot sausage: I refer to the amendment offered by
Senator Halford last week. We should review this amendment in the context
of the presentation given to the Senate Resources Committee (which Mr.
Halford also serves) by the Interior Department®s Assistant Secretary last
month. Clea,rly, a bill containing the language recommended by Mr. Halfor!
would notA&?gh the interpretation of the Alaska National Interest Lands
Conservation Act given by Mr. Horn on March 26th. The Rural Alaska

Resources Association, as well as RurAL CAP, are in complete agreement with

Mr. Horn"s interpretation of the federal law on subsistence.

In the abstract, it is difficult to see the way the subsistence economy
works. We have evidence from history which tells us that such an economy
worked to keep people alive long before there x/as cash, grocery stores
or restaurants. Many people would prefer to make history out of something
which, in fact, is still very much alive. Although many x;to live off the

land have come to depend on money to help them continue to do so, they still
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derive the majority of their livelihood directly from the taking of fish,

game and other natural renewable resources.

Let mi. use a particular definition of the word "economy" to make a
point 1 feel has not yet been made emphatically enough in this debate.
"Economy" deals with the production, distribution and consumption of goods
and services. Since last February, 1| see the subsistence economy being
treated as though it means only the consumption of fish and game. In truth,
people who subsist by using fish, game and other resources participate
peripherally in the cash economy, and the ways in which they produce, or
harvest resources differ from they ways cash resources are derived from
both renewable and nonrenewable sources. Likewise, the distribution of
goods and services is strikingly different when compared to an economy based

on livelihoods gained from wages.

Our distribution system has been treated as a curiosity by anthropolo—
gists; as an example of our primitive naivete by cash economists; and as
an unimportant facet of our society by some lawmakers who refuse to accept
the validity of the subsistence economy. I refer to a distribution svstenm
that allows for communal uses of the harvest, yes, but also to the sharing
of resources, including cash, that make a harvest possible in the first

place.

Look ac a caribou hunt: in Unalakleet, my hometown, the caribou have
arrived for the first time in fifty years. The people are jubilant - for
once they will not have to travel upwards of three hundred miles to getone
of their favorite foods. Some people are a little downcast, at first-the
younger ones, especially, who have not yet learned the way subsistence works.
They think because they have no money, they will not get caribou to eat.
What they quickly observe is that anyone who wants to, can hunt. The hunters
go from house to house, or call each otheron the phone, or meet each other

in the street to plan to hunt together.
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Some of those hunters are also workers for cash, whether full-time or
part-time or seasonally. But unlike most heads of household in the cities,
they will not pay what, in the bush, can be exorbitant, freight-inflated
prices for ground beef or chicken from the store. Instead, they sav to a
friend, or a relative, or someone they know has little or no cash, "Ifl
pay for gas, will you hunt for me?" or "I1"1l buy you ammunition if you
share your caribou.” Lots of times, several hunters get together and pool
what money they do have so all of them can hunt.

Do you 1imagine that, if sevenhunters go out and only four of them shoot
caribou, that three hunters will come home to their families with no meat?
The subsistence economy, unlike the purest form of the cash economy, does
not operate on the principle of individual achievement for individual gain.
Every hunter gets a share, enough to feed himself and others dependent upon
him. In addition, most take a portion of their own share to others in need:
widows, orphans, or the disabled.

Unless this form of distribution, which still op ".rates in many,many
communities in Alaska today, is understood, I fear we will continue tosee
threats to the subsistence way of life. Try to see the effect an amendment
such as the one Senator Halford proposes, will have on people who survive
by sharing. Subsistence is not a welfare economy; one should not have to
be poor to qualify to participate. Accepting subsistence as an economy,
then compare the reaction of those who participate in the cash economy if
someone were to tell them that, by law, they could not support themselves
within that economy unless they were destitute, below the federal or state
poverty guideline!

IT you abolish the ability of people who make money to share their cash
resources so others can eat, who will take up the slack? Someone who was
once "ble to use his or her money to enable others to fishand hunt isnot
likely to dole out cash for nothing. At present, cash can buy gas and
ammunition and nets to be used by some for the benefit of many. Insert
Senator Halford"s amendment, and those who can share today, will not be able
to do so if that amendment is adopted by the legislature.
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The "slack™ 1 spoke of will be taken up by an increase in the burden to the
State of Alaska. Whether this burden takes the form of capital improvement
projects to create jobs (or other ways to provide jobs), or an increase in
the social burden of welfare would remain to be seen. But we all can see
that, with the continuing decline in State revenues, even those recourses
may be fantasies.

Last week "the federal government made clear their intent to carry out
their promise to manage fish and game in Alaska in the absence of an

acceptable subsistence bill passing the legislatr his session. Their
action, 1 stress, would be to carry out not a threat .t a responsibility
they have recognized for a hundred years and more. -s not likely that

they take this responsibility lightly - indeed, Assistant Secretary Horn
elucidated their position in firm language.

Subsistence has come to be viewed as a bonus the government allows; for
many people on the land, however, subsistence is a provenance of the land
itself. While we recognize the authority of both the State and the federal
governments to protect resources used for subsistence, ultimately the
resources themselves govern us. They are our life; they are our food; and
we truly are what we eat.

Thank you for this opportunity to speak to you.
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ALASKA NATIVE BROTHERHOOD AND SISTERHOOD
73RD ANNUAL CONVENTION
KLAWOCK, ALASKA
NOVEMBER 11-16, 1985

RESOLUTION NO. 30
TITLE: Grand Camp Support of HB-288 and SB-231 - Subsistence

WHEREAS, The native peoples of Alaska, citizens of the United States
and the state of Alaska, both enjoy and implement the duties
thereof, and

WHEREAS, The economic system of the United States 1is one based on
monetarism and rights of possession, and

WHEREAS, Monetarismand some rights of possession are recent
acquisitions of Alaska®s native peoples, and

WHEREAS, There are dietary nutritional needs, biological
adaptations, and cultural mandates involved iIn the rural
subsistence way of life, and

WHEREAS, The majority of Alaska"s native people arerural, and
WHEREAS, The rural economyis one primarily based onsubsistence, and

WHEREAS, There are limitedalternatives available tomeet the
nutritional needs and health and well-being of Alaska's
rural population, and

WHEREAS, Most other 1introduced nutritional supplements resulted in
health related burdens to society, and

WHEREAS, The Grand Camp Alaska Native Brotherhood and Alaska Native
Sisterhood has concern for its people and others, NOW

THEREFORE BE IT RESOLVED that the Alaska Native Brotherhood and the
Alaska Native Sisterhood in Convention assembled at Klawock, Alaska
duringthe week of November 11-16, 1985 support andurge passage of
HB-288 and SB-231, maintaining stability by returning the subsistence
preferences and procedural protections to rural Alaska.

ATTEST: -

I certify that this resolu- Ronald Williams, Grand President
tion was adopted by the ANB-ANS

Grand Camp in Convention at

Klawock, Alaska during the week

of Nov. 11-16, 1985. Albert Kookesh, Grand Secretary

Patl AN8 Grand Prasidanli Fm"» Peiairovicn See Vuson D P'ane
Roy Peratrovicn PalticH J Paul Valter Scocu>H Fran* 0 Williams
Allrel Widmaik Tiu,imas Jacuson Ricnaio SMI Heroert Hooe
Cyroa Peon Jonn «ooe Steven V Hold’ Rocen R Martin

Rcy Peratroiicn G'ara P'hiidem E»neMuS
Cy'us Pec* G'and Secrnlary Emeritus
MilcSrod Spa**S ANS Presnjont Emeritus



£0-

LEGEND
FEDERAL LANDS
NATIONAL WILDLIFE REFUGES

BRESHHVES HPonuments

BUREAU OF LAND MANAGEMENT
“WJATIONAL FORESTS

MILITARY PROPERTIES

1982



United States Department of the Interior

OFFICE OF THE SOLICITOR
WASHINGTON, DC. 2P0
In REM Refer To: APR o 4 1S3
FWS.C 13

Harolté [own
ttorne ekra

uneau AIas 00811
Dear Mr. Brown:

he Solicitor has asked that | resgond to yous FebruarY 6, 1936
L[er ce{m &Lir mtwreta | f certaln p&ows on

i % %gk% téo% Interest ét Pservatlon Act
(hANI &1 1 not W( llam_Horn,
SSIS e}]nt Secretar)é IS d2 gﬁ ané7 Par informed
over%j efflelbd on September of Nhig de e mination

a's. subsistenc pr?gram i3 no Ion er |n com Plance
with the re uwements of VI of . Al E( h&t det er ina-

1on Was e on n erpretation |ven a ugreme
ourt to tne ag a |st nc sa& |on }5 ask
egartment of ame « 85
S |ftant Secret ry ns ett [ stat h tmept of
t ”tte“c'é”utve"“on Q”t ) 1gke, 8§ L fdm ”'t rnt Were “not
oug?tt ack Into c mp lance with A[\tIL y unegf 1986,
|tIe f ANILCA provides t the .takin ubli nds . of
|s Xdﬂwﬂdlﬂl\e (torpnon aste? ? subsiste % useg (t e given
a pre eance over msgt ot[lerv\})t” poses., Jtl also
o temp ates that ate o Alaska ’\ﬂ%a Imple ment a
tj sistence S stem at 1S conswt]er” with s requirements.
the e .does so, ? fate sha 8u ate Sét 3|stence use
erence on hoth publLc and non-public

fnd the sutmstence re
?and p

I

S

t

n 1982, the Department of the Interior found, that the State
ubss nce program was consistent with ANILCA's requirements and
he Sta t therefor en requlating.subsistence use on both
I Ic a on ubl an nding was.pased, 1n part on
e aln a )€ I|ons hat effectively limited. the elig|-
f sistence, preference _to ‘rural re nts. “In
on oer,.theAlak upreme. Court rule a es
r cio sw re’ inconsistent with the State statute, .which on
} » ?%s 8 %tsOt [imit sy gistence preference e 1gibility to



The State legislature did not in 1985 pass legislation addressing
the problems 1identified in the Madison decision; the legislature
Is, however, currently considering legislation to cure the
Madison problems and address other subsistence 1issues a3 well.

As your letter notes, the Department of the Interior will have to
review any State subsistence bill that is enacted to ensure that
it la consistent with ANILCA"s requirements. The State
understandably wishes in advance to have some sense of how these
legislative responses to Madison might be received by the
Department. For this reason, you have asked us to address
several questions pertaining to the fundamental subsistence
requirements of ANILCA. As you know, Assistant Secretary Horn
appeared before the State Senate Resources Committee on March 5,
1986, to answer a series of questions on subsistence issues.

Mr. Horn had discussed these Issues at length with me and my
staff prior to his appearance before the committee. My answers
to your questions, which | have discussed with Mr. Horn, should
be taken as supplementary to and confirming of the answers he
gave before the comr®"ttee. The questions raised in your letter,
together with our answers, are as followst

1. Dos3 ANILCA require that "subsistence uses” be limited
= - tbh customary and trad-i.tional uses® .of fish.and game bync*
residents of rural Alaska?

ANSWER; .Yes. _Section 803 of ANILCA, 16 U.S.C. S 3113; defines
"subsistences uses" to mean "the customary and traditional uses
by rural Maska residents of wild, renewable resources.,.."
Determination of customary and traditional use levels of
particular populations requires reference to historical use
patterns and the potential for natural shifts 1in use patterns,
but should not focus on any specific era or year as the sole
benchmark of subsistence use. For instance, overharvesting of a
particular population may have reduced or even eliminated
subsistence uses that would have been evident with a relatively
healthy population and that would again be evident if the
population were replenished. In still other cases, a species
such as the cacibou that 1is clearly the subject of subsistence
uses may shift geographically to an area that had not previouslyl”
been i1dentified as part of its habitat. In each of these cases,
a determination of customary and traditional use levels should
include consideration of whether current use levels may be
depressed below true customary and traditional use levels or
whether the use levels reflect an unexpected but nonetheless
natural shift In a species™ habitat.



2. Does ANILCA require that takings for subsistence uses as
defined in ANILCA be afforded a priority over takings
for other uses whenever 1t IS necessary to restrict the
harvest to protect the resource or the continuation of
subsistence uses?

3. Does ANILCA require that the priority operate to provide
reasonable opportunity for all subsistence uses even if
that means restricting or eliminating takings for other
purposes before any subsistence use 1is restricted?

ANSWER:  Yes on both questions. Section 004 of ANILCA, 16 U.S.C.
S 3114, provides:

Except as otherwise provided in this Act and
other Federal laws, the taking on public
land3 oFf fish and wildlife for nonwaateful
subsistence uses shall be accorded priority
over the taking on such lands of fish and
wildlife for other purposes. Whenever it 1is
necessary to restrict the taking of
.populations of fish and wildlife on such
lands for subsistence uses 1in order to
protect the continued vi bility of such
populations, or to continue such uses, such
priority shall be implemented through
appropriate limitations based on the
applitation of the following criteria:

(1) customary and direct dependence upon the
populations as the mainstay of livelihood;

(2) local residency? and

(3) the availability of alternative resources

Section 804 clearly establishes a priority on public lands in
favor of taking of fish and wildlife for nonwasteful subsistence
uses over taking for other purposes. The priority does not come
into effect with respect to fish or wildlife populations that are
sufficient in number to sustain a harvest by all persons engaged
in subsistence and non-subsistence uses. S. Rep. No. 413, 96th
Cong., 1st. Sess, 269 (1979); 126 Cong. Rec. 29280 (1980)
(Statement of Rep. Udall). The subsistence preference does
require, however, that i1f a harvest by all persons would harm the
continued viability of a fish or wildlife population or harm
continued subsistence uses of the population, then all taking of
the population for non-subsistence pucposes must be eliminated
before subsistence uses may be restricted. S. Rop. No. 413, 96th
Cong., 1st Sess. 269-270 (1979); 126 Cong. Rec. 29280 (1980);

H.R. Rep. No. 97, Part 1, 96th Cong., I3t Sess. 280 (1979); 3.
Rep. No. 1300, 93th Cong., 2d Ses.s. 221 (1978).



ence woul

or
eSOUICeS

ry of section
r}éf

to
{
r

S
Ati6n
Nlatu 3l

C

hi
n
{

f

N00SEe O .carinoul
IS SU
S0NS

€S 0
omm

0

isions of ANILCA § 804 a?ﬁelysﬁ%jg%%ho{m
ticular fish or wildlife .

éova{me opulation which is
nceq use&p

Moreoye

ress In

oy
enate
[
I

stqck a
SJ%SISIE

l tiezfon

the

4,

D

(&)

[
ae

e
[emy gl v D
——  —
c¥ cCco
OOy —

nt tQ s
|
h
t
U
[

|
ﬁ
)
H
a

.?a



direut dependence on the population as the
mainstay of livelihood and with tne lease
access to alternative food supplies.

S. Rep=No. 413, 96th Cong., 1st Sess. 269-273 (1979) (emphasis
added); see also H.R. Rep. No, 97, Part 1, 96th Cong., 1st Sess.
280-281 (1979); S. Rep. No. 13400, 95th Cong,, 2d Sess. 221-222
(1978) . These statements are buttressed by Representative
Udall’s explanation that:

[t]he subsistence preference applies to
Individual wildlife populations and fish, and
State regulation of the taxing of each
population and stock must be consistent with
section SH=

The State must first identify the
customary and traditional uses of each
population and stock by rural residents.

126 Cong. Rec. 29279 (1930) (emphasis added).

Established customary and traditional uses of particular fish and
wildlife populations therefore may be restricted only aa set
forth in section 804, Conversely, particular populations that
are not subject to customary and traditional uses need not be
regulated pursuant :0 section 804.

5. Does ANILCA authorize a durational rural residency

requirement in identifying who may engage iIn subsistence
uses?

ANSWER: No. The legislative history of the "subsistence uses"
definition states explicitly that the reference to "rural
residents™ in section 8C3 "is not intended to impose a

"durational* residency requirement... or impede the traditional
movement of Alaska residents between the rural areas and major
population centers and vice versa."” S. Rep. No. 413, 96th Cong.,,-

1st Sess. 233 (1979); see also 126 Cong. Rec. 29279 (1980).
ANILCA does, however, authorize consideration of the location of
a person®s primary or principal residence in determining whether
that person is a rural resident of Alaska and therefore i3
eligible for the subsistence preference. H.R. Rep. No. 97, Part
11, 96th Cong., 1st Sess. 192 (1979), For instance, a person
whose perm;.nent residence Is in Anchorage, but who spends some
time each summer 1in a rural area, would not be a rural resident
eligible for the subsistence preference. We believe that means
other than & durational requirement may be utiLized to determine
whether a person-s primary or permanent residence 1is in a rural
area of Alaska and whether the person 1is thus a rural resident.



6. Does ANILCA require that, subsistence uses be Ldantified
and regulated on a community or area basis?

ANSWER: Yes. Representative Udall stated:

that customary and traditional subsistence
uses must be evaluated on a community or area
basis, rather than an individual basis. IE
not,... the Alaska Native subsistence way of
life would be terminated in one generation as
rural residents with established subsistence
use3 pass away and their descendants with no
established customary and traditional uses
take their place in the subsistence cycle.

126 Cong. Rec. 29279 (1980). Representative udall®"s statement
reflects earlier legislative history that stresses the importance
of protecting continued subsistence U3es 1in particular areas.

However, the phrase '"customary and
traditional™ 1is intended to place particular
emphasis on the protection-and-continuation-=:** frc
of the taking of fish, wildlife, and other
renewable resources 1in areas of, and by
persons (both Native and non-Native) resident
in, areas of Alaska 1in which such U3es have
played a long established and important role
in the economy and culture of the community
and in which such uses 1incorporat3 beliefs
ami customs which have been handed down by
word of mouth or example from generation to
generation.

S. Rep. No. 413, 96th Cong. 1st Sess. 269 (1979); see also H. R.
Rep. No. 97, Part I, 96th Cong., 1st Sess. 279-280 (1979); S.
Rep. No. 1300, 95th Cong., 2d Sess. 221 (1978).

7. Does ANILCA authorize only "important™ subsistence uses
to be subject to the protections of the subsistence law?

ANSWER: No. Section 803 defines "subsistence uses™ to mean
"customary and traditional uses ... of wild, renewable
resources,” and section 804 requires that "nonwasteful
subsistence uses"™ be given a preference over other uses. The
plain meaning of these provisions dictates that all "subsistence
uses" as defined 1in section 803 qualify for the section 804
subsistence preference. To the extent that a particular
population is relatively unimportant for subsistence purposes,
this should be reflected in relatively low customary and
traditional use of the population. Yet however low the customary

6



and traditional use might be (i.e., however "unimportant™ it
might be), section 304 requires that the opportunity to make the
use be given an absolute priority over non-subsistence uses.

The "importance™ of particular subsistence uses can come into
play under section 804 when, even though all non-subsistence uses
of a particular population have been eliminated, restrictions on
subsistence uses of the population are needed in order to protect
the continued viability of the population or to insure the
continued subsistence U3es of the population. As required by
section 804, restrictions on subsistence usg9 of that population
must be based on (1) customary and direct dependence upon the
population as a mainstay of livelihood, (2) local residency, and
(3) availability of alternative resources. These criteria
provide indirectly the only mean3 that the importance of
particular subsistence uses may be employed to restrict
subsistence uses. Of course, this may occur only after all non—
subsistence uses have been eliminated.

8. Is the subsistence priority in ANILCA limited to a
priority over other consumptive uses, or would it
=include a priority over other takings, such as catch-
and-release fishing?

ANSWER: Section 804 ot ANILCA provides that taking for
nonwasteful subsistence uses shall be accorded priority over the
"taking"™ for other purposes, Section®102(13) of ANILCA, 16
U.S.C. S 3102(18), defines "taking"™ to mean "to pursue, hunt,
shoot, trap, net, capture, collect, kill, harm, or attempt to
engage iIn any such conduct.”™ Section 804 onus might be
interpreted as requiring that the subsistance preference apply
with respect to any non-subsi3tence taking, regardless of whether
that taking might be consumptive.

It appears, however, that Congress actually intended the
subsistence preference to apply only to consumptive non-
aubslstence uses. In describing subsistence policy, ANILCA
section 802(2), 16 U.S.C. S 3112(2), states:

nonwasteful subsistence uses of fish and
wildlife and other renewable resources shall
be the priority consumptive uses of ail such
resources on the public lands of Alaska whan
it 1S necessary to restrict taking in order
to assure the continued viability of a fish
or wildlife population or the continuation of
subsistence uses of such population, the
taking of such population for nonwasteful
subsistence uses shall be given preference on
the public Lands over other consumptive uses.



(Emphasis added). See also S. Rep. No. 413, 96th Cong., 1st
Sess. 268 (1979); H.R. Rep. No. 97, Part I, 96th Ceng., 1st Sess.
279 (1979); S. Rep. So. 1300, 95th Cong., 2d Sess. 220 (1978).

In addition, the clear intent of the subsistence preference is to
restrict and even eliminate those non-subsistence*uses that
compete with subsistence uses. By definition, nonconsumpcive
Uses such as-catch-and-re lease fishin?, should have*lUtle 1if any
afreet on populations that are the subject nE subsistence uses.
The continuation of nonconsumptive uses therefore should not
interfere with subsistence u“iea, nor should their elimination
benefit subsistence uses.

We conclude that the subsistence preference may be limited to a
preference over consumptive non-subsistence uses.

9. Does ANILCA require that fish stocks and game
populations can be harvested for subsistence uses only
by people living in the immediate vicinity of the stocks
and populations?

ANSWER: No. Nothing 1in tTie ~definition "of subsistence-uses or* in
the subsistence preference indicates that subsistence uses are
limited to uses only by persons living in the vicinity of the
resource. The section 8r3 definition of "suDsistence uses" is
ot limited to uses in the vicinity of the user®s residence, thus
implying that customary and traditional uses a distance from the
place of residence are included. The history of subsistence in
Alaska shows that residents of some rural areas have customarily
and traditionally traveled to locales away from their place of
residence to harvest subsistence resources. Such uses are
entitLed to the subsistence preference. Movement that has no
cusgoqaiy and traditional antecedent; however, would not be so =
entitled.

Section 804 implicitly recognizes that customary and traditional
U3e may occur away from the place of residence by employing local
residence as a means of determining the priority among differen”
subsistence users 1in a time of resource scarcity. IT uses by
non-local residents could not be subsistence uses within the
meaning of ANILCA, then Congress would have had no need to use
local residency a3 a means of differentiating among competing
subsistence users.

10. Would defining "subsistence uses"™ in terms of
individual need be consistent with ANILCA?

ANSWER: No. As stated above, iIn response to Question 6, ANILCA
does not permit subsistence uses to be assessed on an individual
basis; they must be assessed on a community or area basis.
Moreover, the statutory definition does not refer to consider—
ation of need or dependence iIn the process of identifying



subsistence uses of particular resources. The legislative
history indicates clearly that "regulatory systems which employ
income requirements [may] not be imposed upon rural residents,"”
and that determination of customary and traditional uses may not
be based upon "any form of economic or other need.”™ 126 Cong.
Rec. 29279 (1980). The legislative history also acknowledges,
however, that economic dependence, one of the section S04
criteria, 1is relevant to regulatory determinations of subsistence
uses. As stated in the final Senate Committee report:

The factors of local residence, economic
dependence, and availability of alternative
resources have been included 1in section 804
rather than in the definition. Although a
truly comprehensive definition of
"subsistence uses" must include a mix of
those factors, the committee ==dg determined
that they should be 1incorporated through
appropriate action by the State rulemaking
authority in conjunction with the recommenda—
tions of the regional councils established
pursuant to section 805 to implement the
subsistence preference set forth iIn section
304. Sections 803-305 are intended to
establish a dynamic process for the
regulation ol subsistence resources and uses
which will enable rural people to participate
in the decisionmaking process of the State
rulemaking authority in the inclusion of the
local residency, economic dependence, and
avaitlability of alternative resources factors
into the definition of "subsistence uses"™ on
a case-by-case basis to meet the needs of a
particular management situation 1In a
particular area.

S. Rep. No. 413, 96th Cong., 1st Sess. 269 (1979). We interpret
this language to mean that Congress expected that rulemaking
actions Dby the Boards of Fisheries and Game to implement the
section 804 subsistence preference would, through consideration
of the economic dependence factor, have the practical effect of
including that factor into the subsistence uses definition "on a
case-by-case basis to meet the needs of a particular management
situation 1in a particular area.” _Id. We do not interpret this
language as authorizing the inclusion of an economic need
criterion into the statutory definition of subsistence uses.



I appreciate the opportunity to explain our interpretation of
requirements set forth in ANILCA. I trust that these=answerj

11l benefit the State iIn i1ts consideration of subsistence
egis atron.

Sincere’y,

Gala A Morton

%\%lseoc'?“ateN 0Srtoolnlc't r
Conservation and QNiIdIife

cc: Assistant Secretary, Fish and Wildlife and Parks
Director, Fish and Wildlife Service
Regional Director, Fish and Wildlife Service
Region 7, Anchorage, AK
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January/ 30, 1986

Mr. Bill Hagar
431 Gaffney Road
Fairbanks, Alaska 99701
Re: Subsistence Bill
Dear Bill:

On January 29, 1986 our informal group met at the regular Wednesday
meeting and reviewed the subsistence bill, a copy of which is attached.
Please note this bill 1is only in "draft" form and is the result of a lot
of hard work by individuals in our group, including two lawyers.

In my opinion 1t should be reviewed by the Alaska Legislative Council
because of their drafting expertise. If possible, we request that the
bill, after review by the Legislative Council, be returned to us for
additional review.

It is important for me to emphasize that this bill- which was onlv
recently completed- has not been adopted by the Alaska Outdoor Council.
Hopefully, within approximately two weeks, the Alaska Outdoor Council
can take a position. Obviously, I cannot advise what that position will
be.

The one area our local group differed in was whether the legislature
should specifically address which species should be considered subsis—
tence, or whether that issue ought to be left with the respective
boards. You will note that the bill- as now writtan- involves the
legislature in that determination. However, this bill also gives the
right to the respective boards to add additional species. However, I
want to emphasize that this area received considerable debate and this
bill, as it relates to that issue, represents the consensus of our
informal group— but only by a slim margin. To sunmarize, let me say
that a substantial number of our group wanted the decision to be left
entirely with the boards; sane of our group wanted the legislature to
specifically state what species would be subsistence species, such as
moose, salmon, caribou, and marine mammals excluding polar bear; and
seme members wanted the legislature to specifically exclude, rather than
include, certain species which could not be considered subsistence, such
as aall sheep, bison, rainbow trout, etc.

You will note that this bill does not give any preference for people who

live in rural areas. It was the consensus of the ccmittee that such a
provision may be unconstitutional and, in addition, the group simply

Affiliated with National Rifle Association



Mr. Bill Hagar
January 30, 1986
Page 2

does not appear to feel that the Alaska Outdoor Council should prorate
any legislation which would create rural users as individuals having a
special preference. It is my personal opinion that an effort to get the
Alaska Outdoor Council to support such a proposition would be difficult.

I mention this issue because it did cane up during the carmittee discus—
sions and sane effort was made to draft a provision which would limit
subsistence taking to people that live in clearly-defined and exclusively
rural areas. Again, the carmittee ultimately decided not to use such a
provision.

The bill- as presently drafted- is designed to provide a priority for
subsistence only for people who can demonstrate an economic nheed.

I will inform you as soon as | am advised of the position of the Alaska
Outdoor Council. It is m\’ understanding that you are forwarding this
bill and letter to one or more of our legislators.

Sincerely,

LYLE R. CARLSON
Vice-President Interior Region
Alaska Qutdoor Council

LRC/dc

Attachment

cc: Mr. Rupert Andrev.B
Mr. Robert LaGuire
Mr. Ron Swanson
Mir. Ed Grasser
Mr. Sam Harbo
Mr. Warren Hoflich
Mr. Terrence H. Thorgaard
Mrs. Mary Bishop
Mr. Tcm Scarborouah
Mr. Stephen Cline



IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISIAATBLlJlF_QLE— SECOND SESSION

Entitled: AN ACT RELATING TO SUBSISTENCE TAKING
AND PREFERENTIAL USE OF FISH AND GAME RESOURCES

ASection 1. Findings and Purpose

(1) The purpose of this legislation is to provide a
preference -for residents who establish that the gathering of
natural foodstuffs is and has been virtually their sole
means of support and that they are participants in the cash
economy to only a limited extent. These residents are
primary subsistence wusers. The intent is to provide a
reasonable opportunity for these residents to harvest for
their subsistence needs whenever a harvestable surplus is
available.

C2) It is of benefit to the state and its residents
that subsistence activities be regulated and continued on
all lands possible within the state consistent with sound
management of fish and game and the publ ic interest.

<3> The skills and values predominant in the
self-reliant subsistence lifestyle are practiced, in varyino
degrees by Alaska residents throughout the state. Many
Alaskans treasure the self-reliant subsistence lifestyle and
attempt to keep the skills and values of that lifestyle
alive by participating in it to some degree but are unable

to depend upon subsistence activities as their sole means of

PAGE 1



support. These Alaskans are subsistence users too. The
n'-eds ot these other subsistence users should also be met.

(4> It is no longer possible, nor in the best interest
of the state, to permit, without limitation, a lifestyle
requiring a high per capita consumption ot -fish and wildlife
by large proportions of the population ard in particular by
those who generally live in cities, along highways, and in
villages, and who also are able to take advantage of other
means of support.

<5) The Boards of Fisheries and of Game must retain
sufficient authority, flexibility and information to manage
fish and game, maintain sustained yield, healthy
populations, and meaningful opportunities for hunting and
fishing by all who wish to hunt and fish. Sound management
of fish and game will best be achieved if allocation of
those resources is done on a state wide uniform scientific
hasi s.

<6> Departmental divisions and their duties are rarely
establ ished through statute. They are more often
established through executive order and their duties are
defined through the respective commissioner 's office and
through departmental policy.

It appears that the emphisis within the Department is
currently uwnawry focused upc-n anthrop logical concerns to the
exclusion of other disciplines which are more directly

concerned with sustained yield management to henefit all

PAGE 2



Alaskans. Therefore one purpose of this legislation is to
retain consistency and -flexibility within the Department o-f

Fish and Game.

fSection 2: A.S. 16.05.090(c) and AS 1S.05.094 are hereby

repealed.
ASection 3. A.S. 1S.05.257 is hereby repealed.

=Section 4. A.S. 16.05.251(a) is amended to read as
mfollows: (a) The Board of Fisheries may adopt regulations
it considers advisahle CIN ACCORDANCE WITH THE
ADMINISTRATIVE PROCEDURE ACT (AS.44.62)] -for
mmm
(remainder of subsection not changed

and therefore not set out in full)

ASection 5: A.S. 16.05.251(b) is repealed and re-enacted to

reac as follows:

Whenever a harvestable surplus is available, the board shall
provide a reasonable opportunity for primary subsistence
users to harvest their subsistence needs . This may or may
not require the Board to establ ish separate preferential
reguations governing the taking of subsistence fish by
primary subsistence wusers. Such regulations shall be in
accordance with AS. 16.05.251 (a)

Section 6: AS 16.05.251 is amended by adding a new

! PAGE 3



subsection to read as -fcMows:

(d> (1) The adeauate opportunity to take -fish by
primary subsistence users -for nonwasteful use -for themselves
and their -families constitutes a preference. The preference
Is not an absolute priority over the taking of fish by other
users, and such taking by those other users need not be
el im'nated before use by primary subsistence users is
restricted or regulated.

(2) Upon a showing that the primary subsistence
user for which the license has been issued is not physically
cble to personally take the fish allowed by regulation, the
license may be assigned to another qualified primary
subsistence wuser under regulations to be promulgated by the
boara. Fish taken under such an assignment may only be used
by the original licensee or his family.

(3) The board may provide for the issuance to
primary subsistence users of yearly subsistence permits for
the taking of subsistence fish on an individual or family

hasis.

ASection 7: Ac 16.05.251 is- amended by adding a new
subsection to read os follows:

(e¥ (1) AIl actions taken by the Board of Fisheries
pursuant to this section (other than subsection Cc)> shall
be oone in accordance with the Administrative Procedure Act

(AS 44.62).
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(2) Determinations to be made by the board
pursuant to this section are to be made of the basis of
whatever information is available within time, budgetary,
and other constraints. Regulations shall not be subject to

challenge because more complete in-rormation was unavailable.

ASection 8: A.S. 16.05.255(a) is amended to read as
follows: (a) The Board of Game may adopt requlations it
considers advisable L'IN ACCORDANCE WITH THE ADMINISTRATIVE
PROCEDURE ACT (AS.44.62)3 for

(remainder of subsection not changed

and therefore not set out in full)

ASection ?: A.S. 16.05.235(b) is amended to read as

foilows:

Whenever a harvestable surplus is available, the board shall
provide a reasonable opportunity for primary subsistence
users to harvest their subsistence needs. This may may or
mav not require the Board to establish seperate preferential
recuations governing the taking of subsistence game by
primary subsistence users. Such regulations shall be in
accordance with AS. 16.05.255(a)

ASection 10: AS 16.05.255 is amended by adding a new

subsection to read as follows:
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(d) (1) The- adequate opportunity to take game by
primary subsistence users for nonwasteful use for themselves
and their families constitutes a preference. The preference
is not an absolute priority over the taking of game by other
uses, and such taking by those other users need not
necessarily be eliminated before use by primary subsistence
users is restricted or regulated.

(2) Upon a showing that the primary subsistence
user for which the license has been issued is not physically
able to personally take the game allowed by regulation, the
license may be assigned to another qualified primary
subsistence user under regulations to be promulgated by the
board. Game taken under such an assignment may only be used
by the original licensee or his family.

(3) The board may provide for the issuance to
primary subsistence users of yearly subsistence permits for
the taking of subsistence game on an individual or family

basi s.

& Section 11 AS 16.05.255 is amended by adding a new
subsection to read as follows:

(e) (1) AIll actions taken by the Board of Game
pursuant to this section (other than subsection <c¢>> shall
be done in accordance with the Administrative Procedure Ac
(AS 44.62).
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(2) Determinations to be made by the board
pursuant to this section are to be made of the basis of
whatever information is available within time, budgetary,
and other constraints. Regulations shall not be subject to

challenge because more complete information was unavailable.
& Section 12: AS 16.05.340 (a) is amended as follows:

(preceeding portion of subsection
not changed

and therefore not set out in full)

(7> Indigent liIcCense.. .. . ooiiiiiii i i i (25 cents)
[HOWEVER THE FEE IS 25 CENTS FOR AN APPLICANT WHO IS THE
HEAD OF A FAMILY OR A DEPENDENT MEMBER OF THAT FAMILY OR IS
SOLELY SELF-SUPPORTING | upon proof presented [BY THE
APPLICANT] that the applicant [(A) IS OBTAINING OR HAS
OBTANED ASSISTANCE DURING THE PRECEEDING SIX MONTHS UNDER
ANY STATE OR FEDERAL WELFARE PROGRAM TO AID THE INDIGENT OR]
has an annual family gross income of less than 55,600 for
the year preceedng the application.

(9) Primary Subsistence user liCENSE ., (25 cents)
upon proof in the sufficiency and form designated br the
respective boards that the aopl icant is a primary

subsistence user.
(remainder of subsection not changed
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and there-fore not set out in -full)

-Section 13: AS 16.05.930 (e> is amended to read as -follows
This chapter does not prevent the [TRADITIONAL] barter of
-fish and game taken Dby hunting or -fishing, except that the
commissioner may prohibit the barter of [SUBSISTEMCE-TAKEM]
fish and game by regulation, emergency or otherwise, if a
determination on the record is made that the barter is

resulting in a waste ofthe resource, damage to fish stocks
or game  popuations, orcircumvention of fish or game

management programs.

ASection 14: AS 16.05.940 <2) is amended to read as follows
"barter" means the exchange or trade of fish or game, or
their parts, taken for other than cownerc ial[SUSSISTENCE]
uses.

(A) forother fishor game or their parts; or

<E> for other food[OR FOR NONEDIBLE ITEMS OTHER THAN
MONEY] if the exchange is the first exchanoe anl of a

limited and noncommercial nature:

*Section 15: AS 16.05.940 is arnended by adding a new
subsection to read as follows:
"family" means those persons

<A> <1) who are related to the individual within the

third degree of kindred, or
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<2) whom the individual otherwise has a legal duty
to support: and
(E> who have lived in the same residence as the
individual -for at least seven months within the previous

ye ar .

ASection 16: AS 16.05.940 is amended by adding a new
subsection to read as -follows:

"harves table surplus" means that portion of the -fish or
game population that can be harvested and still allow the
population the -following year to persist at an optimum

level .

*Eection 17: AS 16.05.940 is amended by adding a new
subsection to read as -follows:

"primary subsistence user" means a subsistence user who,

(a) -for the immediately preceeding six years at least ninety
percent of the animal protein consumption by that user's
-family has been wild -fish or game and

<b> the -family has had an annual gross income from all
sources of less than 55.600 for the preceeding calendar

year .

ASection IS: AS 16.05.940 is amended by adding a new
subsection to read as follows:
"subsistence fish" includes all species of salmon and such

additional species which the board finds, pursuant to the
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Administrative Procedure Act (AS 44.62), to have been
commonly used in specific areas for subsistence purposes by

primary subsistence users

ASection 19: AS 16,05.940 is amended by adding a new
subsection to read as follows:

"subsistence game" includes moose, caribou, all marine
mammals with the exception of polar bears, and such
additional species which the board finds, pursuant to the
Administrative Procedure Act (AS 44.62), to have been
commonly used in specific areas for subsistence purposes by

primary subsistence users.

ASection 20: AS 16.05.940 is amended by adding a new
subsection to read as follows:

"subsistence" means the taking by a state resident of fish
or game for personal or family use as human food or

clothing.

ASection 21: AS 16.05.940 is amended by adding a new
subsection to read as follows:

“subsistence needs" means the quantity of fish and game
which if harvested would be sufficient to provide 100M of
the animal protein requirement of the primary subsistence

user within a year.
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ASection 22: AS 16.05.940 is amended by addino a new

subsection to read as -follows:
"subsistence user" means a resident o-f Alaska, who

miish or oame -for subsistence purposes.
ASection 23: AS 16.05.940 (23) is repeal ec.

ASection 24: AS 16.05.940 (22) is repealed.

PAGE 11
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MARCUS F. JENSEN \WA
P.0. BOX 2220
JUNEAU, ALASKA 90603
Har~h 18, 198b

To the Editor:
Alaskans pay a heavy price when their leaders have a conflict of interest.

At present a state subsistence bill is in the Senate Judiciary Committee.

The history of this subject started in 1977 v/hen Governor Jay Hammond was
testifying before a Federal Merchant Marine and Fisheries Committee, August 12,
1977. 1 had always thought that Governor Hammond was a strong state"s rights
man. He often voiced his opinion that the state should manage it"s own fish
and game.

Governor Hammond lives in a rural area, or the so-called "bush”, and his
testimony was tne push needed to help pass the federal subsistence bill that
the State of Alaska had be<n grappling with all these years. The fact the
federal government is involved with the state management program rests on
his shoulders.

Hammond repeatedly said the state had a workable subsistence program for many
years bu. wanted the heavy hand of the federal government to make workable
something that he knew would never go through the legislature of the state.

1 always admired Governor Hammond’s ability and felt he was a pretty close

friend of mine, having known him for many years. 1| only wish that he could
undo what he has started because it is causing friction and always will by

dividing the people of this state.

The public would be interested in Governor Hammond®"s own words during his
testimony. 1 quote from the August 12, 1977 hearing: "The allocation of the
resources to be consumed among those who would compete for the right to con—
sume them is a difficult problem at best. 1 would hope that this Congress
establishes a priority of subsistence uses where there is a conflict. |1
believe tnat this is a legitimate subject for legislation, and hope that

this principle, which hais been state policy for some time, might be enacted
into federal law." End quote,,

I do not think that Governor Hammond was fair to the majority of the people
because the testimony at the hearings of the Native Claims Settlement Act
v/as that the million acres Was needed for the Natives for subsistence
purposes.

The State of Alaska must have a budget of over two million dollars in order to
promulgate the state"s subsistence section, giving certain people priority

in the harvesting of game resources. This does not produce animals, but

only creates friction among our Alaska people. If some of this money was
spent studying the benefits that could be obtained from using good habitat

for game farming, the land would be used better and people would be fed on

a good scale. | have been in New Zealand where game farming is a big
industry. Alaska could learn a great deal by studying their operation.



MARCUS F. JENSEN
P.0. BOX 2220
JUNEAU, ALASKA 98803
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Our present Governor Sheffield has some real conflicts of interest, too,
and because Alaskans will be going to the polls soon, | think his history
in office should be examined.

Governor Sheffield"s private business is so closely intertwined with the
Native business interests that his decisions most always reflect in favor

of the Natives. A good case in point is his recent testimony in Anchorage,
on the amendments to the Native Claims Settlement Act. He endorsed all the
proposals the Natives asked for, which constitutes a completely new and far-
reaching settlement. The fact that the 1971 settlement says that "ALL
aboriginal claims for land, fish and game, are hereby extinguished”, was

not considered.

IT adjustments are going to be made a repeal of the subsistence section is
the place to start, and easements, and the right of the individual to sell
his stock, should be considered.

In 198~ the U.S. Fish and Wildlife Service recommended that the state take
over management of marine mammals. They listed five reasons why this should
happen, and I quote: 'The Marine Mammal Protection Act places restrictions
upon the federal government that impedes sound management. The State of
Alaska has an established history of high quality research and management of
Marine Mammals.”™ End quote. Governor Sheffield acted by listening to a few
Native villages that are in the black market on lvory, and did nothing.

When it came time for him to take a stand on subsistence, he merely wanted to
act the word "rural™, to the state bill giving all the advantages to the
rural people.

Governor Sheffield"s history of favoritism goes on to where he awarded the
contract for the Fairbanks office building to his friends. This is still not
settled and has cost the State of Alaska consj ierable amounts of money.

V/hat we need is a governor who is a real Alaskan,knows the people and the
country, and has a reputation for being honest.

Sincerely yours,

P.0.Box 2220
Juneau, Alaska 99803

907 789 7853



BILL SHEFFIELD, GOVERNOR

i BOX 3-2000
ofpaktmfntof fish w u game JONERD AL ASKA 99802

PHONE (907! 465-41 W
DIVISION OF BOARDS

March 17, 1986

The Honorable Patrick M. F.cdey
Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Dear Senator Rodey:

The Alaska Board of Fisheries urges swift passage of subsis—
tence legislation currently before the Alaska Legislature.

The board 1s concerned that many fisheries are ongoing or
about to commence which can be impacted by the recent series

of judicial decisions relating to the current Alaska subsis—
tence law which could significantly disrupt traditional

fishing patterns of many Alaskans. Swift passage of legis—
lation currently pending before the Legislature could avoid

unnecessary adverse impacts on these paficipants in many

Alaska fisheries.

Further, as time goes on, it will be increasingly difficult
for the board and staff of the Alaska Department of Fish and
Game to 1implement legislation due to commitments resulting
from ongoing fishing activities.

Sincerely,

Chairman
Alaska Board of Fisheries
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94 STAT. 2422 PUBLIC LAW 96-487—DEC. 2, 1980

managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans; and
(4)  unless expressly authorized by Congress the Department of
Agriculture snail not conduct any further statewide roadless
area review and evaluation of National Forest System lands in
the State of Alaska for the purpose of determining their suitabil-
ity for inclusion in the National Wilderness Preservation
System.

TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

FINDINGS

16 USC 3111. Sec. 801. The Congress finds and declares that—

(1) the continuation of the opportunity for subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote area> containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife

management;
(4) in order to fulfill the policies and purposes of the Alaska
43 USC 1601 Native Claims Settlement Act and as a matter of equity, itis
note- necessary for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge > local conditions and
requirements to have a meaningful role n the management of
fish and wildlife and of subsistence uses n the public lands in
Alaska.

POLICY

16 USC 3U2. Sec. 802. It is hereby declared to be the poi;cy of Congress that—

(1) consistent with sound management principles, and the
conservation of healthy populations of :ish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized
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scientific principles and the purposes for each unit established,
designated, or expanded by or pursuant to titles Il through VII of Ante. p. 2377.
this Act, the purpose of this title is to provide the opportunity for
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other
renewable resources shall be the priority consumptive uses of all
such resources on the public lands of Alaska when it is necessary
to restrict taking in order to assure the continued viability of a
fish or wildlife population or the continuation of subsistence uses
of such population, the taking of such population for nonwasteful
subsistence uses shall be given preference on the public lands
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with adjacent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,
and other nations.

DEFINITIONS

Sec. 803. As used in this Act, the term "subsistence uses" means 16 USC 3113.
the customary and traditional uses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption: and for
customary trade. For the purposes of this section, the term—

(1) "family" means all persons related by blood, marriage, or
adoption, or any person living within the household on i perma-
nent basis; and

(2) “barter" means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

preference for subsistence uses

Sec. 804. Except as otherwise provided in this Act and other 16 USC 3114,

Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When- Priority criteria
ever it is necessary to restrict the taking of populations of ,:=h and
wildlife on such lands for subsistence uses in order to pr< et the
continued viability of such populations, or to continue such u=". such
priority shall be implemented through appropriate limitatio - based
on the application of the following criteria:

(1) customary and direct dependence upon the popul....ons as

the mainstay of livelihood;
(2) local residency; and
(3) the availability of alternative resources.
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16 USC 3U5.

LOCAL AND REGIONAL PARTICIPATION

Sec. 805. (a) Except as otherwise provided in subsection id) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
committee system set forth in paragraph I13xDXiv) of this subsec-
tion; and

(3) a regional advisory council in each subsistence resource
region.

Regional adviso— Each regional advisory council shall be composed of residents of the

ry council, au—
thority.

Annual report to
Secretary.

region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(C) the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

<D) the preparation of an annual report :0 the Secretary which
shall contain—

(i) an identification of current and .mticipated subsistence
uses of fish and wildlife populations within the region;

(i) an evaluation of current and mticipated subsistence
needs for fish and wildlife populat: ms within the region;

(itli) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

liv) recommendations concerning policies, standards,
guidelines, and regulations to implement the strategy. The
State fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph,

Ib) The Secretary shall assign adequate qualified staff to the
remonal advisory councils and make timely di.-:ribution of all availa-
ble relevant technical and scientific support data to the regional
r.ovisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

Ic) The Secretary, in performing his mcn.toring responsibility
pursuant to section 806 and in the exercise ut his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. If a recommendation is not adopted by the Secre-
tary, he shall set forth the factual basis and the reasons for his
decision.

(d) The Secretary shall not implement subsections (a), fb), and (c) of Implementation

this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in. sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish ard
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. If a recommendation is not
adopted by the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for its decision.

(eX)The Secretary shall reimburse the State, from funds ippropri- Reimbursement
ated to the Department of the Interior for such purposes, for reason- o State*.
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to tha Department
of the Interior.

(2) Total payments to the State under this subsection shall nofeport to Con—
exceed the sum of $5,000,000 in any one fiscal year. The Secretary 9
shall advise the Congress at least once in every five years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sec. 806. The Secretary shall monitor the provjsions by the State of Report to con—
the subsistence preference set forth in section é%lf and shall advise 9ressional com—
the State and the Committee on Interior and Insular Affairs and on rﬂ_gfjg@ 3116
Merchant Marine and Fisheries of the House of Representatives and

the Committees on Energy and Natural Resources and Environment

and Public Works of the Senate annually and at such other times as
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he deems necessary of his views on the effectiveness of the implemen-
tation of this title including the State's provision of such preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Governmg&t to
provide for the priority for subsistence uses set forth in section 4 (or
with respect to the State as set forth in a State law of general
§8§)Id ability if the State has fulfilled the requirements of section

( may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretary may be joined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
nearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall be awarded their costs and attorn-y's fees.

(b) A civil action filed pursuant to this seen n shall be assigned for
hearing at the earliest possible date, shall tak-- precedence over other
matters pending on the docket of the United -nates district court at
that time, and snail be expedited in every wa> by such court and any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who. and organizations
which, are aggrieved by a failure of the State to provide for the
p.iority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec. 808. (a) Within one year from the date of enactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each rational park or park
monument within which subsistence uses are nermitted by this %(65
The regional advisory council established pu-?uant to section
which nas jurisdiction within the area in wi .h the park or park
monument is located shall appoint three mem: s to the commission
each of whom is a member of either the regiona. advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date of enactment of this Act. each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data and holding one or more additional hearings in the
vicinity of the park or park monument, shall make recommendations
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and Program and
recommendations submitted to him by each commission unless he irni%‘l)é“mmeen“tgiit(')%”
finds in writing that such program or recommendations violates '
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this till-- and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary may enter into cooperative agreements or 16USC 3119
otherwise cooperate with other Federal agencies, the State. Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

Sec. s10. (a) In determining whether to withdraw, reserve, lease, or 16 USC 3120.
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the
appropriate local committees ani regional councils established
pursuant to section S05;

(2) gives notice of, and holds, a hearing in the vicinity of the Hearing,
area involved; and
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?3) determines that (A) such a significant restriction of subsist-
ence uses is necessary, consistent with sound management prin-
ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such use, occupancy, or other
disposition, and (C) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting

. from such actions.
Notice and hear- (b) If the Secretary is required to prepare an environmental impact
in8»- statement pursuant to section 102(2XC) of the National Environment
4 USC 4332 tal Policy Act, he shall provide the notice and hearing and include the
findings'required by subsection (a) as part of such environmental
impact statement.
(c) Nothing herein shall be construed to prohibit or impair the
ability of the State or any Native Corporation to make land selections
48 USC not« and receive land conveyances pursuant to the Alaska Statehood Act
ﬁéeij%lllﬂ)l or the Alaska Native Claims Settlement Act.

(d) AP~r compliance with the procedural requirements of this
section find other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primaiy
jurisdic tion for any of those uses or purposes authorized by this Act or
other law.

ACCESS

16 USC 3121 SGC, 811. (a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of *his Act or other law,
the Secretary shall permit on the public land? appropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation

RESEARCH

16 USC 3122 Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC REPORTS

Ubrletta' f0 Sec. 813. Within four years after the date of e-'.3Ctment of this Act,
oe%eer ((JJP esi- and within every three-year period thereafter, the Secretary, in
qg% g%%[e. consultation with the Secretary of Agriculture, shall prepare and
é) submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
report shall include—
(1) an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 806;
(2) the status of fish and wildlife populations on public lands
that are subject to subsistence uses;
(3) a description of the nature and extent of subsistence uses
and other uses of fish and wildlife on the public lands;
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(4) the role of subsistence uses in the economy and culture of
rural Alaska;

(5) comments on the Secretary's report by the State, the local
advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate persons and organizations;

(6) a description of those actions taken, or which may need to
be taken in the future, to permit the opportunity for continu-
ation of activities relating to subsistence uses on the public lands;

and
(7) such other recommendations the Secretary deems appropri-
ate.
A notice of the report shall be published in the Federal Register and Publication in
the report shall be made available to the public. fi~eral

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations as are 16 USC 3124
necessary and appropriate to carry out his responsibilities under this
title.
LIMITATIONS, SAVINGS CLAUSES

Sec. 815. Nothing in this title shall be construed as— 16 USC 3125.

(1) granting any property right in any fish or wildlife or other
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wildlife within a conservation system unit to
be inconsistent with the conservation of healthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, v fish and
wildlife. No privilege which may be granted by the Sute to any
individual with respect to subsistence uses may be a-signed to
any other individual,

12) permitting any subsistence use of fish and wild!.:'e on any
portion of the public lands (whether or not within any conserva-
tion system unit>which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretary’s
authority to manipulate habitat on any portion of the public
lands;

(3) authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the public lands (other than national
parks and park monuments! unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816. *n continue subsistence uses of such popula-
tions, or pursuant tc .ner applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; 16 U.S.C. 668dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2, 3, 41, the r ur Seal
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 10 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the
Bald Eagle”, approved June 8, 1940 (54 Stat. 250; 10 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; .0 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act -5 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage-
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 777-777K). or
any amendments to any one or more of such Acts.

CLOSURE TO SUBSISTENCE USES

Sec. s1e. (@ All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary and
carried out in accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

(b) Except as specifically provided otherwise by this section, noth-
ing in this title is intended to enlarge or diminish the authority of the
Secretary to designate areas where, and establish periods when, no
taking of fish and wildlife shall be permitted on the public lands for
reasons of public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice and public hearing,
may temporarily close any public lands lincluding those within any
conservation system unit), or any portion thereof, to subsistence uses
of a particular fish or wildlife population only if necessary for reasons
of public safety, administration, or to assure the continued viability
of such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons just .ing the closure in the
Federal Register. Such emergency closure .-.all be effective when
made, shall not extend for a period exceeding -:xty days, and may not
subsequently be extended unless the Secret..-y affirmatively estab-
lishes, after notice and public hearing, that -jch closure should be
extended.

TITLE IX—IMPLEMENTATION OF ALASKA NATIVE CLAIMS
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERCED LANDS STATUTE OF LIMITATION

Sec. 901. 1a) Notwithstanding any other provision of law, the
ownership by a Native Corporation or Native Group of a parcel of
submerged land conveyed to such Corporation ‘> Group pursuant to
the Alaska Native Claims Settlement Act or this Act. or a decision by
the Secretary of the Interior that the water ¢ vering such parcel is
not navigable, shall not be subject to judicial u-termination unless a
civil action is filed in the United States Distinct Court within five
years after the date of e* ecution of the inte m conveyance if the
interim conveyance was e .ecuted after the da- - of enactment of this
Act, or within seven years after the date of enactment of this Act if
the interim conveyance was executed on «I before the date of
enactment of this Act. If a parcel of submerged land was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shall be :.led within five years
after the date of execution of the patent if thv patent was executed
after the date of enactment of this Act, or within seven years after the
date of enactment of this Act if the patent was executed on or before
the date of enactment of this Act. The civil action described in this
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SECTION BY SECTION ANALYSIS

This legislation is designed to comply with Title VIII of Public Law
96-487, the Alaska National Interest Lands Conservation Act.

Section 1

Section 1 amends the authority of the Board of Fisheries for classi.\ g
fish stocks whenever the board finds it necessary for regulatory
purposes. Two new categories are added. They are "personal use fish"
and "subsistence fish.” Small personal use fisheries exist on the
Copper River and on some salmon stocks on the Kenai Peninsula, in
Southeast Alaska, and on the Naknek River. In addition to areas where
personal use fishing already occurs, it is envisioned that personal use
fisheries would be particularly appropriate in certain areas of the
state that were considered rural before the enactment of this bill.

Classifying fish for particular purposes does not imply that the uses
are exclusive of other uses. However, allocation decisions, mai.agament
concerns, or biological considerations may in particular circumstances
require that use of a fish stock be reserved for particular uses cr that
certain uses be excluded.



The classification of "subsistence fish™ merely enables the board to
classify fish to bring them under subsistence regulation.

Section 2

Section 2 adds a new paragraph to the authority of the Board of
Fisheries.

This paragraph tracks the purposes of the Board of Fisheries, as stated
in the statute that established the board and as stated in Article VIII
of the Alaska State Constitution. Article VIII gave the Legislature the
authority over the conservation, utilization, and development of natural
resources. The Legislature delegated that authority to the Board of
Fisheries. This new paragraph 1is broadly worded so that the board"s
authority for conservation, utilization, and development of fisheries is
tied to all aspects of regulating commercial, sport, subsistence and
personal use fisheries.

Section 3

Section 3 was an amendment offered by Senator Fischer which the
committee adopted. Subsection (d) states that consistent with sustained
yield and the subsistence preference of AS 16.05.258, regulations
adopted by the board must provide a fair and reasonable opportunity for
the talking of fishery resources by personal use, sport, and commercial
fishermen. The committee"s discussion on this amendment and the
comments of the sponsor made it clear that neither sport, nor
commercial, nor personal use fishing is afforded any priority over the
the others, nor 1is every type of fishery required on every stock or in

every water.

Subsection (e) requires the board to establish criteria for the
allocation of fishery resources among the various fisheries. The
criteria shall be appropriate to the particular allocation decision,
which might pertain to a particular geographic area (such as a stream or
watershed) or to a particular stock. The subsection then lists seven
criteria as examples for the board.



Section 4

Section 4 is 1identical to paragraph (13) in section 2, except that
section 4 applies to game.

Section 5

Section 5 was an amendment offered by Senator Fischer which the
committee also adopted. It provides that consistent with the provisions
of AS 16.05.258 (consistent with sustained yield and the subsistence
preference) the taking of moose, deer, elk and caribou for personal or
family consumption has preference over taking by nonresidents.

Section 6

Section 6 is a major portion of the bill. It adds two new sections to
the Alaska Statutes. AS 16.05.258 sets out a method of allocating fish
and game among subsistence, sport, commercial, and nonconsumptive uses.
It also contains important aspects of current subsistence law, such as

the subsistence preference. It is intended to be consistent with
Federal law. AS 16.05.259, 1is the second statute dealt with in this
section. It addresses administrative appeals of decisions made by the
boards.

Because the first of these two new sections, AS 16.05.258, 1is important
and long, the detailed analysis of AS 16.05.258 is by subsection. In
brief, AS 16.05.258(a) provides for the identification of those fish
stocks and game populations that are subject to subsistence uses.
Subsection (b) provides for a determination of what portion of those
stocks or populations can be harvested consistent with sustained yield
and how much of that portion 1is needed to provide a reasonable
opportunity for subsistence uses of the stocks and populations. AS
16.05.258(c) describes the preference that shall be accorded for
nonwasteful subsistence uses.



AS 16.05.258(a)

Subsection (@) requires the Board of Fisheries and the Board of Game to
identify the fish stocks and game populations that are the subject of
customary and traditional uses in each rural area.

In making these identifications, the boards should look at which fish
stocks and game populations are normally used for subsistence in each
rural area. The boards should consider the patterns of local use as
established over time. It is not the intention of this bill to exclude
from subsistence use any stock or population that 1is customarily and
traditionally used in an area, even if the level of use is small. It is
the intention, however, to exclude from subsistence use those stocks and
populations that are not customarily and traditionally used for
subsistence and whose wuse is limited to incidental or occasional

individual animals.

The identification of which fish stocks and game populations will or
will not be subject to subsistence regulations is a situation where both
groups can potentally win. Identified stocks and populations are the
ones on which allocation errors would infringe on subsistence.
Identification of these stocks and populations will assure that use by
those eligible for the subsistence preference is protected.

The identification of customary and traditional stocks leaves those that
are not identified to be harvested by all Alaskans under nonsubsistence
regulations as specified in proposed subsection (e) of AS 16.05.258.
Some of the fish and animals most important to sport users are least
important to subsistence users. Examples might be bison; goats; many
sheep populations; elk and transplanted game; and perhaps some steelhead
and trout stocks and brown bear populations.

Whether or not these are or are not subsistence stocks and populations
is not decided by the proposed legislation. That matter should be left
to factual determinations made by the boards. This bill gives them
authority to make those determinations.



This section call for game populations and fish stocks to be identified
in each rural area. Stocks and populations are geographically specific
groups of animals and fish, as specified in the definition section of
this bill. The identification of each stock or population subject to
subsistence uses should be factually determined on a case by case basis.

Areas, as set by the board, should be large enough to include both where
a particularly stock or population is normally taken and where it is
normally used. As an example, the boundaries of areas should not pose a
barrier to village residents who traditionally travel to a fish camp
some distance from the village.

The boards should act with sensitivity 1in identifying subsistence

stocks. They and the department should seek the assistance of regional

councils and local advisory committees that are in place to assist the

boards. However, the board may choose not to follow a regional coun—
cil's recommendation if the board determines that the recommendation is

not supported by substantial evidence. This requirement for substantial

evidence 1is consistent with existing regulations governing the relation—
ship between the councils and the boards, and this is consistent with

Federal subsistence law concerning the regional councils.

AS 16.05.258(b)

After the boards identify subsistence stocks, subsection AS 16.05.258(b)

then requires the boards to determine whether a harvescable portion

exists and how much of that portion is necessary to provide a reasonable

opportunity for subsistence. The determination of whether a harvestable

portion exists must be consistent with sustained yield. The "sustained

yield” principle is derived from Article VIII of the Alaska Constitu—
tion.

Paragraph (2) in subsection AS 16.05.258(b) establishes a legal standard
for determining how much of a fish stock or a game population is needed
for subsistence. The standard is a '"reasonable opportunity to satisfy
subsistence uses". Reasonable is a commonly accepted concept in law
frequently used in statutes and applied by courts. Reasonable currently



appears 1,356 times in the Alaska Statutes. The standard means that the
boards® decisions should be based on available information, for example,
a consideration of the customary and traditional levels of harvest. It
does not permit the boards to be arbitrary, capricious, or prejudiced in
allocating to subsistence. Conversely, it does not require the boards
to satisfy desires of subsistence users that are unreasonable, that are
inconsistent with available information, or that are not based on
facts.

A "reasonable opportunity to satisfy subsistence uses" does not
guarantee that every subsistence user will get every fish or animal he
or she wants before any uses of lower priority art allowed. In hunting
and fishing, that type of guarantee is impossible to provide. What this
standard does provide is that every subsistence user, shall be able to
hunt or fish with the reasonable expectation of taking the amount of
fish and game needed.

AS 16.05.258(c)

Subsection (c) requires the boards to adopt subsistence regulations for
subsistence stocks and populations. Subsection (c) also contains the
preference for subsistence. It is consistent with Federal law. It is a
redrafting of the current State law, AS 16.05.251(b) and AS
16.05.255(b). The redrafting 1is intended to make the preference more

clear.

The current State law contains the so-called "Tier I" and "Tier II"
levels of the preference. The U.S. Senate Committee Report on thp
Federal law clearly indicates that Federal law also contains the "Tier
I and "Tier 11" levels. Tier 1 is when there is not enough of a
harvestable surplus to accommodate all consumptive uses without
interfering with sound management of the resource, but there is enough
portion to allow a reasonable opportunity for subsistence. At Tier I,
the preference allocates enough of the resource to provide that
reasonable opportunity, with any surplus that is left going to other
consumptive uses.
- 06 -



Tier 11 is when there is not enough of a harvestable portion to provide
a reasonable opportunity for subsistence. When that occurs, other
consumptive uses must be pt-hibited and subsistence must be restricted
on the basis of three factors: (&) customary and direct dependence on
the fish stock or game population as the mainstay of livelihood, (2)
local residency, and (3) the availability of alternative resources.
Alternative resources means other wildlife and alternatives purchased
with cash.

Several additional points need to be made about this subsection. First,
almost all of the Tier Il hunts that occurred after the Madison decision
will be reopened by this bill. The Tier 1l hunts will be reopened by
dramatically reducing the number of hunters eligible to participate in
subsistence hunts. The effect of this will be to leave more game for
sports hunters. Also, some hunts that are presently Tier Il hunts are
on game populations that will probably no longer be classified as
subject to subsistence uses. Bison are an example.

Second, the subsistence preference is only a preference over other
consumptive uses. This is consistent with Federal law, as stated in the
policy and intent sections of the Federal law. Catch and release
fisheries, taking of fish and game for management purposes such as
transplanting stocks or poisoning undesirable fish prior to stocking are
not consumptive uses for purposes of the subsistence law, so long as
they do not interfere with reasonable opportunities for subsistence.
Similarly, nonconsumptiTe uses 1in national parks or other areas, and
administrative actions consistent with State and Federal law, may take
precedence over subsistence.

AS 16.05.258(d)

Subsection (d) authorizes the boards to adopt regulations for
stocks and populations identified under (& to provide for
nonsubsistence harvest of that portion of the harvestable portion that
is not needed for subsistence. This would be the normal state of
affairs for almost all hunts and fisheries.

-7 -



AS 16.05.258(e)

Subsection (e) provides that fish stocks and game populations that are
not identified as subsistence stocks and populations under (a) may only
be harvested under nonsubsistence regulations. This section is
previously discussed in more detail in the discussion of subsection (a).

In its final committee meeting on this bill, the Resources Committee
adopted an amendment offered by Senator Coghill to add, ™including
bison” to this section. In i1ts discussion of this amendment, the
committee made it explicitly clear that the amendment should not be
interpreted as giving guidance in any way on which fish stocks or game
populations should or should not be subject to subsistence uses.

AS 16.05.258(F)

Subsection (f) provides that all takings of fish and wildlife, including
subsistence harvest, are subject to reasonable regulation of seasons,
bag and catch limits, methods and means, and other such restrictions

including prohibitions of wanton waste.

AS 16.05.259

This new section grants the boards authority to establish administrative
appeal procedures. It should be emphasized that this ability to adopt
an appeal procedure is strictly optional at the boards discretion and
that there are a variety of forms the appeal procedure could take.

Section 7

Section 7 amends AS 16.05 by adding a new section, AS 16.05.261, which
states that in a prosecution for the taking of fish or game in violation
of a statute or regulation, it is not a defense to the charge that the
taking was done for subsistence use. This section requires a person who
disagrees with a board action or statute to seek to correct that action
or statute through appeal, petitions for reconsideration, court action,
etc. rather than permitting the person to violate the statute or

8 .



regulation and claim subsistence as a defense. This eliminates the
"subsistence defense"™ as arose in the Eluska and Skuse cases.

This section does not effect AS 16.05.930 (b) which allows people to
take fish and game in case of emergency. This section is also not
intended to limit a persons ability to challenge a regulation that 1is
unreasonable in its terms or fails to provide a reasonable opportunity
to satisfy subsistence uses as required in proposed AS 16.05.258(c). An
example might be a hunting season on caribou that was open in a
particular area before or after the caribou migrated through the area,
but was closed while the caribou were in the area. Such a regulation
would be unreasonable on its face and would fail to provide a reasonable
opportunity for subsistence uses as required by AS 16.05.258(c).

Section 8

Section 8 amends AS 16.05.330 to allow the boards to adopt regulations
providing for subsistence permits. Those permits may be for all subsis—
tence users within a rural area, for rural communities or villages, or
for groups or individuals in rural areas. The boards are required to
adopt a permit program when the subsistence preference requires
reductions in the harvest by nonsubsistence users. Such a reduction
should only take place in case of a resource shortage compared to the
number of users. When that situation exists, the Department and boards
should have such a system in place so they can closely monitor the
harvest and the demand on the resource.

Section 9
Section 9 amends the definition of subsistence fishing to state that

subsistence fishing may only be engaged in by rural residents domiciled

in a rural area.



Section 10

Section 10 amends the definition of subsistence uses to state that it
does not include harvests for commercial enterprises. The addition of
the word "noncommercial™ to the definition is not meant to prevent
limited exchanges of goods for cash under customary and traditional
trading practices, but it is meant to prevent subsistence harvest for
substantially commercial enterprises. As specified in Section 6, it is
understood that subsistence uses must be nonwasteful. The definition of
subsistence uses is also amended to to make plain that subsistence uses
have to be by a resident domiciled in a rural area of the state.

Section 11

Section 11 addresses several other definitions. The first of these is
"domicile™ which is defined as a person®s "true and permanent home...".
The definition states that domicile may be proved by presenting evidence
acceptable tothe boards. The board of fisheries already has
regulations on domicile andit is anticipated that the board of game

would adopt similar regulations.

Fish stocks and game populations are defined as any species or subgroup
of a species that is manageable as a unit.

A definition of personal use fishing is contained in this section. This
definition 1is very similar to the definition in the House version of
this bill. As indicated insection 1 it is envisioned that personal
use Tishing may be particularly appropriate 1in certain areas of the
state that were considered rural before the enactment of this bill.
This legislation is not intended to statutorily increase or decrease
existing personal use fishing. The scope of these fisheries is an
allocation decision left to the board.

The bill adopts a definition of "rural area” similar to the definition
added in the House. It is defined as a community or area of the State
where the noncommercial, customary and traditional use of fish and game
for personal and family consumption is a principal characteristic of the

10 -



economy of the community or aYea. The definition is designed to mesh
with the definition of subsistence uses. The definition is not

meant to preclude an area from being rural simply because chere may also
be significant elements of cash economy in the area, such as commercial

fishing. This definition had previously vread "...a significant
characteristic...The Resources Committee adopted an amendment by Senator
Halford to change "a significant” to "a principal”. Both staff research

and committee discussion indicated that "a principal characteristic” 1is
more than "a significant characteristic " but does not imply a majority
or a particular percentage of use. During his testimony on the bill,
Assistant Secretary Horn said he believed "a principal characteristic”

was in compliance with ANILCA.

The focus in this bill on the significance of the noncommercial,
customary and traditional harvest and use in a particular area Iis
consistent with ANILCA and its legislative history. In that history,
Congress indicated an intent to protect subsistence use in areas of
Alaska where subsistence "...uses have played a long established and
important role in the economy and culture of the community...". The
legislative history lists several communities that were considered rural
in 1979, but acknowledged that the economic development and rural
character of such communities may change over time. It is expected
that the boards would Jlook at ANILCA"s legislative history when
establishing rural areas and would review areas as conditions change to
assure a rural or nonrural classification is still appropriate. As
mentioned earlier in this sectional, areas, as set by the board, should
be large enough to include both where a particular stock or population
is normally taken and where it is normally used.

The definition of subsistence hunting is similar to the definition of
subsistence fishing discussed above.



Section 12

Section 12 repeals three portions of subsistence law. AS 16.05.251(b)
concerns fish, and AS 16.05.255(b) concerns game. They are similarly
worded in current law. They require the boards to adopt subsistence
regulations and establish the preference in current law. In the bill,
these requirements and the preference are readopted in the new AS
16.05.258(c).

AS 16.05.257 1is repealed because it is unused and is old law that
predates the 1978 state subsistence law.

Section 13

Section 11 provides that the bill would take effect on June 1, 1986.

12 -
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BILL SHEFFIELD, GOVERNOR

REPLY TO:

DEPARTMENT OF LAW 01 1Us1 W 4th A VENUE
SUITE 200
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 276-3550
March 12 1986 [ 1st NATIONAL CENTER
! 100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701
b| V h PHONE: 1907) 452-156S
Tq L—Ionora e Vic, c er
POUCH K - STATE CAPITOL
S a e e |S Urﬁ JUNEAU, ALASKA 99811
te ap|t0| PHONE: (907) 465-3600

Juneau A aska 9981
Re: %gﬁ)sqss En288 (res):
Piles | 663850375

Dear Senator Fischer:

ggther the Se%gte ﬁepse ggaté\é%]mﬁ%\trg?cyent hae %/(r)th olu@gutl)rﬁ?
% " 'R%ska bk jtiay. Tt appeals (el } l oviS|enCs“003
agalnst suchaa“rc]: al‘o gseu SIS ence coqu succe sszfIy de ende

Article VIII, section 4, provides:

Alblsth e s g, S

S be ut|I|ze eV e : ain taln d, on

St i R, it e B
g( tr(grlﬁohralstls gdded) KgnaPéP n CF)SZUM FISh(?A[ggIPaS ﬁf)pera%‘lf, ?m a O%I

y ol %oar of |sher|es rOVI for d| ere

gru meeﬁcéo suc IVerse user groups as ommermal sports, an
proposed A &%efé's" focies provist o irs addrad w1
ence Uses a %re erenc over 0t he %ses,, mandatlnp nonse Si- >
¥ses ma EOt e authorized unless the “harvestabfe portion of a
ISh . StOCK or gam POJ)U ation Is su[fl lent accommodate the
svbmftence usey of the stock or Bo}?u ation. hat p erene}e |s
ceerx conswten% .V\ch ]L e authorization iIn article I,
section 4, 1o establish preterenCes among uses.

The final .sentence of the proposed AS 16.05.2 86?3
would become .operative In situations . Where the ?rv.esa
portion of a fish stock or game population Is not sufficient to
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EXCERPT from Senate Resources Meeting, March 5, 1986, re Subsistence:

SENATOR STURGUIEW3KE: (to Wm. P. Horn, Assistant Secretary, Department of
Interior)

I would like a little more discussion on need. In this bill, as I"m sure
you are aware, WeB haven 1 included any reference to economic need. We
haven"t included any reference to economic need because of our under—
standing that a law based on economic need would not comply with the
federal law. Would you expand on this issue of ANILCA and economic need?
It"s a a real basic one. It"s one that"s important to a lot of Alaskans,
and I*d like more information on the record regarding that.

SECRETARY HORN: Well, 1in Congress, during the development of Title S,
there was considerable discussion about how should a subsistence program
should be established. Should it be a residency program, an area program,
an individual program, a need program? When Congress addressed the issue
of need, iv decided not to go dcwn that particular- road for a very prac—
tical basx-.. It concluded that it would be inappropriate, very difficult,
and extremely socially disruptive to, in essence, license a force of the
equivalent of social workers to roam rural Alaska, deciding who was needy
and who wasn"t, and therefore, who would qualify for a subsistence permit
and who wouldn*t. It was decided that (it) would be such a nightmare, and
such a headache.

(It was decided) to go with this community system (instead) - a residency-
based system, notwithstanding the fact that Congress knew that there would
be circumstances in which relatively well-to-do individuals in some iso—
lated communities would get a preference ahead of somebody less relatively
well-to-do in an urban (setting). For very practical reasons, they de—
cided to reject the approach of need.

0f course, that is clearly enshrined in the language in Section 803. They
did bring need into effect when, of course, there is not enough resource
to take care of the rural, customary, traditional subsistence users and
said that the first criterion that you look at when you have to allocate
among the subsistence users is customary and direct dependence. That"s,
basically, a need factor.

As | also indicated earlier, however, Congress did go on in the legis—
lative history to specify that in defining the term customary and
traditional, it would be appropriate to use the concepts of 804, including
customary and direct dependence, and the availability of alternative
resources, both of which are need-based factors, that those could be among
the factors considered in rendering and reaching a definition of what
customary and traditional was.

That, in essence, is the way need factors into the process and some of the
decision-making process that Congress used in rejecting an individual need
program, but leaving it in 804 and allowing parts of need to get into 803
under the hook of customary and traditional.



Alaska Native Brotherhood

Camp Number 2 510 West Willoughby Avenue Juneau, Alaska 99801

March 24, 1986

Senator Patrick Rodey, Chairman
Senate Judiciary Conmittee

Room 504, Capitcl Building
Juneau, Alaska 99811

SUBJECT: Subsistence Position of Juneau ANB Cairp #2.
Dear Senator Rodey:

On the eve of a meeting of your Committee, | want to take some time
to convey the position of the Alaska Native Brotherhood, Canp #2
here in Juneau.

It is still our position that Governor Sheffield"s original bill,

House Bill No. 288 adequately addresses the concerns addressed in

the Madison decision issued a little over one year age. The bill as
you know passed the House of Representatives and moved on to the Senate
where the State Affairs Committee changed the language drastically.

The bill moved to the Senate Resources Committee and became the Senate
CS for CS for House Bill No. 288 after considerable amount of debate
and hearings. It is our position the bill, as it was reported out of
the Senate Resources Committee cctnes "very close™ to meeting our concerns.
We therefore urge you and your colleagues to report the bill out of
committee, without amendments, as soon as possible! To continue the
debate would only add more divisiveness in a State that so desperately
needs to be united in a time of so many, many crisis such as falling
oil revenue and poor econony.

We strongly urge Senate CS for CS for House Bill No. 288 be reported
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Sen. Patrick Rodey, Chairman
Senate Judiciary Committee

out as passed by the Resources Committee as soon as possible! We feel
the bill is not perfect, but appears to be constitutionally enforceable;
it complies with the Federal Subsistence priority; and fair to all users.

Our Best Wishes.

FOR: KENNETH GRANT
President
Juneau ANB Canp #2 Juneau ANB Canp #2

cc: Committee Members:

Senator Tim Kelly

Senator Jan Faiks

Senator Rick Halford

Senator Robert H. Ziegler, Sr.

Peter Gol], Chairman of Special
House Conmittee on Fisheries

Edward I<. Thomas, President, CCT&HIA

Kenneth Grant, Chairman Fisheries Comm, of
ANB Grand Canp

Richard Stitt, Sealaska Rep. Subsistence Comm.



PUBLIC OPINION MESSAGE

TO: SENATOR PATRICK RODEY

FROM: STEVEN R. FASSBENDER
7960 RECERCURTIONDRIVIE
ANCHORAGE 99504
337-6250

BILL NO: HB 288
SUBJECT: SUBSISTENCE & PERSONAL USE OF FISH & GAME
MESSAGE :

I AM PLACING MY SUPPORT FOR SEN. HALFORD®"S AMENDMENT TO
THE SUBSISTENCE BILL. IT IDENTIFIES THOSE WHO ARE
TRULY IN NEED OF SUBSISTENCE, WILL NOT CONDONE
SUBSISTENCE TAKING FOR COMMERCIAL PURPOSES AND

ENABLES PROFESSIONAL RESOURCE MANAGERS TO MAKE
DECISIONS ON A BIOLOGICAL BASES RATHER THAN A POLITICAL
BASES.

DATE: 03/26/86 TIME: 11:18:33 SENT BY: ANCHORAGE LIO

COPIES TO: HOUSE MEMBERS
SENATE MEMBERS
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FISHERY REPORT ' 1972

A General Information

-I.

»ul.

, ArH -

1.

Descriotion of Arga: ihe Cook Inlet area includes
all waters of Alaska in Cook Inlet and Resurrection
Bay north cf Cape Douglas and wast of Cace Fairfield,
including the Barren lIslands. (Figure 1)

Soecies Utilized: All five species of pacific sal-
cion are utilized in the Cook Inlet area. Since 1952
cohos have made up->65 percent of the subsistence catch,
L"sds; 20 percent, jinks,'SB, cnums S% and kings 0.2
percent. (Table 1) King crab, t.nnur crab, dungeness
crab, shrimp, smelt, herring, bottom fish, and-clams
arG d”so utilized for subsistence purposes. However,
rew records are available cn degree or utilization.
In actuality it is hard to define what constitutes
"sport fishing™ and what constitutes 'subsistence
fishing™ for the above listed soc-cies.

Economic Conditions: No figures are available on the
i.arage income of those applying for subsistence per-
mits in tie Cook Inlet area. It is the personal opin-

ion of the area manageirvent biologist that less than five

A * 31E] %f- /7
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TABLE 1

€00.Cc i:ri.r.T subsiSTEECE CATCH 0" SALMON, 16-02- 1971

NO. DID NOT
YEAR  PERMITS  REPLY K7NCS  REDS rreio  niUM it TOTAL
1962 192 13 45 770 3574 391 417 30
1963 229 13 29 859 2510 424 447 4269
1964 191 s .- 333 2463 207 368 3421
1965 190 28 - 454 2109 285 49 2927
1966 330 29 s 56 3533 356 598 - 6151
1967 375 42 4 S63 3105 213 73 4255
1963 356 54 10 1009 4201 236 IPO 00Z0
1969 447 52 - 1518 2011 94 0s 3691
1970 449 42 3 ' 1218 3371 152 433 5152
1971 16S 35 2 23 1697 7 LA 1773
TOTALS 2,957 316 101 c,793 28574 2365 3,672 43,505
‘LPCENT 100.0 10.7 0.2 20.2 65.7 5.4 8.4 icO.0
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or ten percent of the subsistence fishing in the
area is curried out by persons in such financial
positions that they actually hove a legitimate m-ed
of the resource harvested in order to subsist. 1lhe
type of subsistence fishing found in the Cuok Inlet
area could more appropriately be classified as
recreational or supplemjntal fishing, .Jany people
regard it as a form of sport fishing in which they
not only derive recreational benefits but at the
same time supplement their food stocks. Some
people in the Cook Inlet area, nuLives and whites
alike, because of either need or personal preference,
are trying to mjintain a "live-off-the land" life
style. To these few, "subsistence" fish'ng may fail
into a need category ana may play eu important part

in their means of existing.

History of Fishery

1.

Methods of Fishing: A variety of subsistence fishing

methods are used in the Cook Inlet area, as it is a

ihulti-species utilization area,

a.

' Salr.cn: Set nets, seines and drift nets are
currently used with set nets accounting for about
.95 percent of the effort. Since statehood, all

subsistence salmon fishing has been in conformance



with commercial regulations and, therefore,
areas open and methods used have been identi-
cal to those in commerciel fishing. "PrTor
/*to~statchood, much of the subsistence fishing
i-t%)k place in salmon spav.vgilﬂgr_sftrws-mtf_}rr&g_&&

ranging from ook and,Jing, t@,qill, gets  Snagging,
was one of the more popular methods.

Shellfish: King crab, tanner crab, dungeness crab
and shrimp are taken with various forms of pots.
Host fishing cakes place at or ne.ir the small boat
harbors of Homer and Seward. Clams for subsistence
are taken by use of a clam shovel. The methods
currently used fur' taking shellfish species for
subsistence purposes do not differ appreciably
f.om those used prior to statehood.

Smelt: Both bill nets and dip nets have been used
in the Cock Inlet area for taking smelt, however,
in 1072 dip nets became illegal geur for taking
smelt in the waters of the Kensi Peninsula. A
[imited amount of hcod and line snagging for smelt

also exists.



Freshwater Soecles: The gear most con.-cnly
utilized for freshwater species is small

mesh gill nets and seines. In the past, fish-
wheels and dip nets have also been used in fresh-

water.

Catches end Fishing Effort

a.

Salnon: Salmon fishing is tne only subsistence
fishing for w.iich reliable catch and effort data
exists end this data covers from 1952 to 1571 cnly.
During tnese years, a total of 2,557 subsistence
permits were issued and all but 315 were returned.
The total reported salmon catch from 1552 to 1571

is as follows:. 101 kinns, 3,793 reo's, 21?574 cohos,

-ig,255 chums, 3,672 pinks, f'or a tctal ofi 43,505 salmon.

The number of permits issued and the total catch
by species appears in Table 1 and is depicted in
graphic form in Figure 2.

Smelt: Catch data on smelt is only available
for the past two seasons. In 1971, there were
1,38? smelt reported taken and in 1972, the rc-
ported catch was 8,542. Most effort has taken
place along tiie western shoreline of Lne I'.cnai

Peninsula and around Turnagin Arm.



The number of permits issued by year since 1969

appear belew:

Year Salt Water Kenai River iotal
1959 150 194 344
1970 157 393 550
1971 92 * 92
1972 160 * 160

*Sn;q1t permits not required for I'enai River.

c. Shellfish: No permits are required for taking
shellfish and, therefore, no records are availa-
ble ci effort or catch. Dost effort occurs in
Kacheinak and Resurra :ti on Says.

d. Freshwater species: Relatively lev, permits have
been requested for t;king freshwater s>ecies atd
most of these have L-t-n for lake Louise and Tyone
Lakes. Whitefish comprise about 99 percent of tne
catch.

Dananeir-ai-,hmulati ons: The following is a history of

subsistence regulations in Cook Inlet ;rom 1943 to

1972,

19*2 through 1909
No mention made in Cook Inlet section of commercial

fisheries regulations.



First mention in commercial regulations.
Required notification of intention to take salmon
for personal use, with statement of type of gear
to be used, area, tine, number of fish to be taken
and intended disposition of fish tuken.

Fish, Ship, and Campbell and Cottonwood
Creeks closed to subsistence fishing.

1952

{Jo intent to take notification required. Mors
streams closed, including all tributaries to Knik
Arm, Willow Creek (tributary to Susitna), Campbell
Creek, and all streams and la*es of Kenai Peninsula
that are tributary to Cook Inlet: Provided this
'shall not apply to fishing with rod, hook and line
* . — [ - ~ - - [ 1] t
for personal wuse.

(Apparently this was tne first time many Cook
Inlet streams were closed to use of nets for personal
use of fish.]

1953

Above regulations same, plus added stipula;ion
that no personal use fishing allowed within 3C0 feet
of weirs and ladders. Snagging was prohibited for

the first time.

-9- .
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Alfo, ftersonal use fishing prohibited ithir
500 yards of all other streams or lakes except with
hand rod, hoot: and line. Cay limit two (2) per day
per person.

And subject to laws regulating commercial fish-
ing 43 hours tefcre and continuing 4C hours after
each fishing period. Except farfall season and/or
place greater than 25 miles fromwaters open to
commercial fishing,

And in Knik Ann where 15 fathom set nets, 100

vyards _anafky, aiall P opgrated prior to Ajgust 6

only during hours open to commercial fishing in the
Northern district.
1954

Same s ID53 with additional sections that.
Commercial gear may be used for personal Tfishing
during any fall season.

Fi siting allowed in Turnagain Arm east of a line
be tv,'eon Hope El%j. Indian, and.

Fishing allowed more than 5 miles upstrc<m
from tidewater on all streams and lakes of Co.-k
Inlet drainage South and West of the Susitna 1liver

or South of town of Homer
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1955
General regulations and.

Cook Inlet regulations saute as 1954,

1955

Same as 1955 \;ith added restrictions.

Closed Kenai & Russian Rivers within 3GC yards
of their confluence (this to 'Sportsmen’).

Rod and line. . . 1liinited take to two (2)

salmon over 15 inches, per pe:son per day.

1957

Genera 1l regul ati ons saiiip as !556.

Cook inlet about sane except for limit on take
* by rod and line fishermen ('. .not to exceed 10
inches". . per person per .Jay ty hook and line, and

not more than two (2) may excoi-d 15 inches').
1953

General same as 1957 plus.

A series of regulations devised to try to curb
snagging. . including limiting .iae hooks and mak-
ing it illegal to use weights with multiple hooks.

Cook inlet same as 1957.

1959 m

General same as 195S.



Cook Inlet--added restrictions that. . .per-
sonal use fishing be allowed in the main stem of
the Susitna River above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and identified with name and address of
owner.

And personal use fishing must be done in 'con-
formance with commercial regulations (This closed
i'hik Arm and Turnagain .Arm).

Many Kenai Peninsula streams closed above
cvrKers placed from 3 to 5 miles up from mouth
(*’r.chor , Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow
Creek and Montana Creek. . And. . allowed 30 yards
cf set nets for use in Knik Arm after August 9,
also Fish Creek closed July 21 (snaggers harrassing
red run).

\JCO

General same as 1959.

Cook Inle*t-~"Dersonal use fishing to be allowed
on Northwest shore Kni} Arm. . wipli_ nets 90 Tﬁe_tj
ar less and more than 500 yarjds from terminus of any
talcon stream. . and conform to commercial open per-
iods in northern district. . and identified with name

*rd address of owner.



1961

General seine as 1960.

Cook Inlet added open fithing season on clanms,
crabs, and bo ttonifish. . all it conformenee with
commercial vregulations.

Salmon for subsistones was t.okcn into dis—
tricts. . . apparently tins did away with fir.Kino
in main stc-m of Susitna River sbove Alexar.cer -(see
subsistence regulations for northern district 1961)
1967

General regulations added res trictions--per son
al use fishing must be done bj permit only, issued
by co.vmii ssioner. . . limited subsistence catch to
individual vregional regulations.

Cook 1Inlet sa..e
1963

General regula icns--new re julation--f isn other
than salmon may be taken at any time 1in any area
of state bv any method except |x_use of explosives
or chemicals, except as hereinafter provided or as
provided 1in the Spurt Fishing Regulations of the
Departrncnt.

Cook Inlet--same as 19G2.

-13-

rer= T rrnm-r eray'.--19.s.?zn Cy& SBsrx

IcgoOTTr



1964

General same as 1963.

Cook Ir.let--new regul ation--r.iust have permit
for salmon and all catches by species, location
and date of catch must be reported. Freshwater
species except for trout, grayling, and char may
be taker, for subsistence purposes via permit and
these permits be issued by comrii ssioner 0 Ins-
representative when dearned warranted.

Also not more tiian 50 salmon be taken per
permit and subsistence Tfishing is prohibited in
any area closed to ccranercial fishing except for
parts of Knik Arm.

And all districts with exception of Outer
district, must have name and address cf owner on
rsshing gear. The Outer district regulations were
amended to conform with corrmercial regulations.

Another Cook Inlet regulation was amended--
sports fishing licenses required for clams and/or
bottom fish and crab pot floats will contain the
name of owner. lie sex or size limitations ori trab.
1965 through 1969

Outside oi minor amendments and a few changes
in regulations in the different fishing districts,
personal wuse fishing regulations are about the same

for that period from 1965 to 1959.

- 14-
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1959

Cook Inlet--new regulations - -

Restrictions:

(a) Su,,sisu-ncs richer;.",on taking herring
and smglt in the Kenai P.iver must be physically
Plesent at all times said net 1is being fishc-d.

(b) Aspor ts rishing license is required

when bottom rish are taken with fishing rod and

line.

e

sports lishing license 1is required

for the digging of razor cl ami.

uize Limits: There are no size or sex limi-

ta tions on crab.

1970
Cook Inlet--new regulations--

Sslizion "™ Tile subsistence fishery on the horth-

west of Knik Arn was deleted.

Smelt - 1,; the Kenai River tne length of gill

nots MY not exceed 20 feet in len<th.

s“eU «/ Ls taken in that portion of the Senal

Rlver frorr’ its ,T<uth upstream to the Soldotna bridge

from April 1 through May 31.

-15-
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Cook Inlet--new regulations--Smclt - Dip nets
ray not be used for taking smelt 1in the waters of
K*TL,.v. the Kenai Peninsula.
T im5 M
Pr -1)lea Areas
-ty V- 1. "iorthv*»st Shore Knik Arr,i: This area 1is no lorger
C*
$V SV = a problem as it was closed to subsistence fishing
in 1571. The number of permits 1issued for tin’s
. "area had increased during the mid-#1s to a level
.WFei - - - - - I
= 4&Ws- 7 cf 200 during the last two years of the fishery.
s y-->W -
* \A\'=DVA (1565 and 1570) Tiie reported catch during cilis
pcrlcd averaged 3,500 salmon (Table 2). The main
Sy S
.\7”3._.* justification for closing this area was the declin—

ing red salmon escapements into Fish Creek which
LX O
e reached a low 0f 6,233 in 1569.
TR o id B Th blem h b
. hi ay: e problem here appears to be over,
- %’Er“fz y p pp
utilirat ion of available fishing space rather
than over-utiliration of the rasource. Commercial
W -
178$-27)m fishing, sports fishing, and subsistence fishing
all take place in this rather confined area of
A i <
i"_achemak hay along the northeast side of the Homer
52it. Peak utilization occurs 1in mid to lace August
N — - - _ ,
AR when approx imately 10 seine fishera.en, 50 subsistence
—— fishermen and several hundred sports fishermen fish
V: =
-ff*\.
A
"r/—-m
T«P .1 *w= -~
: r o 16
tvi'y ;"M pY - —
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/£56 ~’
/Ts 70"

f971

1972

COOK INLET SUBSISTENCE SALMON FI SHERY
?2ermits lIssued and Total Salmon Catch By District, 1967

NORTH and
NCR 7HER 1/ SOUTH CENTRAL SOUTHERN
Total Total Total
Permits Catch Permi ts Catch Permi ts Ca tch
/'r—
fZ 18 2,947 13 " 119 51 942
/2~76~ 5,395 30 ~~ 303 79 953
f2 cd~r 1,563 40 4C0 85 1,067
W
."290 ' 3,4-18 45 206 70 1,385
9 10 28’ 138 112 1,613
~9' y 5 2/ 151 y

—| northern district represents Northv/est shore at Knik Arm

Catch data not available for 1972.

1972
EASTERN

To tal

Permi ts Catch
~?Py 262
321 929

oA 131
'1.9> 7

" y



this are?. The main species being sought are sil—
ver salmon and the subsistence catch ius averaeed
about 1,000 since 1967. The ccT-mercial catch in
the Southern district lias averaged 2,800 silvers
since 1967 and an estimated 50 percent of these
have been ta<.en from Mud Gay proper. Sports har—
vest figures are not available, however, the aver—
age catch sine 1957 would probably not exceed 500
fish. Commercial and subsistence harvest figures
indicate no decline in abundance of silver stocks
in Mud Gay. A tagging study in 1S70 indicated

the si iver”s locks of .Mud Gay were mostly local
stocks bound for upper Kachemak Bay and escapement
indices in this area nave been consistent in recent

years.

Although there 1is no biological justification for
closing Mud Bay, the time has perhaps con.e for
closing a portion of Mud Gay to cor.niercial and sub—

sistence fishing because of user-group conflicts.

For the last several years proposals have been sub—
mitted to the Board of Fish and Game .skiny for either
complete or partial closures of Mud Gay. Tiie commer —
cial fish staff has always opposed those closures

on the basis that no biological justification exists.

-18-



Because of the increasing sports fish ulilization
there will be a public proposal submitted to the

Board of Fish and Game at the November maeling by
a Homer commercial fisherman which will .isi; for

a partial closure of the Mud Bay area. The ccmm-
crcial staff intends to support-this proposal.

2. Shellrish: Another potential problem is the crab
and shrimp pot fisheries which have developed tre—
mendously 1in the last few years. A considerable
volume of gear is being fished in the immediate
vicinity of the liomer small boat harbor and again,
rather than over-utilization of the resource, the
main problem is over-utilization of ’rea. Gear is
so concentrated in this one area that navigation lias
been hindered. A regulation may be necessary in the
near future to close a section of the bay in the

immediate vicinity of the small boat harbor entrance.

0. Recommendations:
V.

Jt is the personal opinion of the area biologist that a
kneed exists for subsistence fishing in Cocl Inlet and that o
’Vzt_should be continued perhaps with some modifications.
The 5 or 10 percent of the people,who actually, have a legiti—
mate need to subsistence fish should not be denied this right

just because the fishery has become recreatiohally oriented.

-19-
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Pc-riiaps a fee could be placed on a subsistence pei nit

or license. This might tend to eliminate some of those
who are participating more for recreation than need

and yet keep the regulation constitutional. For those
who could show need, through an application for a

waiver on the license fee, a special free permit would

be granted. A maximum income level would be established
similar to that used in the Food Stamp Program and those
falling below the established level would be eligible for
the free permit. These measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conform with tie true

meaning of subsistence.

- 20.
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APPENDIX

-t

1. A copy of tiie Cook |Inlet Subsistence Fishery

i Instructions of 1972.
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CCOC. UELEI SUUSISTEJJCS. SAUJOIJ FISHERY, 1972

Salmon msy be taken for subsistence purposes under authority of a permit which may
be obtained from the local representative of the department.

Each subsistence fishermen taking salmon shall keep accurate records of the catch
involved, by species, location caught, date of catch, end other such inforraticn as
the department cay reouire.

Salmon may be taken for suosistence purposes only by residents.

Identification of fishing, gear shall consist of the name end address of the C-.msr
and the number of his subsistence permit,

tot r.ore then 50 salmon nay be taken under the authority of a subsist race permit.
Only one salmon subsistence permit will be issued to each person during a year,
A set gill net shall not be longer than 55 fathoms in length and 45 rushes in depth.

The operation of each set gill net shall be performed or assisted by tho fichorcian
in whose name it is registered.

I'a pert of a set gillnet ney beplaced or operated within CO0 feet of any part of
another set gill net.

FISIIHS SZASGUS:

I."CRTHERN DISTRICT: from 6-00 a.m. July ”1 until C:00 a.m. SeptcJbcr 20 during open
commercial Tfirhing periods in conformance with all commercial
rcgulat? ons.

W.TTH U SOUTH CENiT.bAL DISTRICTS; fromf 00 a.m. August 13 during open ccrmcrcial
ficiirg periods in conformance with nil commercial regulations,

SC*Juziul DISTRICT:  from 5 00 a.m. Avgust 10 during rpen commercial Fishing period.:
in conformance with nil art<reiel regulations EFCUrT that set
gill nets may be used in any beach area open to commercial
salmon fishing.

CUTER DISTRICT; in con"cvm.nnce with commercial regulations.
LISTEEI1 DISTRICT: from June 1 through June .'0 durisg open ccmr.erci::l fishing pr.r.io
in conformance with all ccr.-.arcial vegulaticna EiCEI?! that sot

gill nets nry he used in any beach area open to cor.marcinl
calr.iou fishing.

-22-
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MEMORANDUM

To Whom It May Concern:

The Delegates to the Alaska Constitutional Convention accurately predicted
and foresaw the confusion and dissension that would exist if the Legislature
and the executive branch of government attempted to provide in a special way
for the traditional rights of some Alaskans to the exclusion of others. The
minutes of the Alaska Constitutional Convention are very specific.

An amendment was presented to the members of the Constitutional Convention
which stated, in part, as follows:

"The Legislature shall provide for translating the
traditional rights of Alaskans of Indian, Aleut, or
Eskimo ancestry to the use of land, fishing, hunt—
ing and trapping areas into approximately equiva—
lent homestead or other property rights."”

One delegate, Mr. Herman, thought that this amendment might very well
be class legislation and he did not think the legislature should discriminate
between one class of citizens over another.

The Marsden Amendment was defeated by a vote of 34 to 16. I believe that
the treatment given that amendment is an indication that the authors of our
constitution did believe that all Alaskans should be treated equally in terms
of allocation of both fish and game resources.

At least one other American agrees with this interpretation. During July
of 1977, remarks were prepared by Stuart L. Udall 1in a pamphlet entitled "The
Alaskan Natives and Their Subsistence Rights: A Discussion of the Constitu—
tional Questions™.

Page 7 of that pamphlet prepared by Mr. Udall and given to the American

Congress states, 1in pertinent part, as follows:

"It is not surprising that the Alaskan Legislature dealt
gingerly with the Native Subsistence issue and made no
effort to deal with the rights of the Alaska Native as a
special class of citizens, Under its constitution it is
patent that the Alaska Legislature cannot grant meaning—
ful subsistence rights to the Alaskan Natives - or to

any other group of citizens.......... Thus the State (of
Alaska) cannot under its constitution single out its
Natives - or any other distinct class of citizens -

and grant them special subsistence rights. This is parti—
cularly true with respect to fishing, for Article 8, Section
15 of the Constitution prohibits the legislature from
creating "any exclusive right or special priviledge of
fishery™.



I ask that the Alaska Legislature consider this constitutional mandate.
We all know that this question has not yet been presented to the Alaska
Supreme Court; however, considering the plain intent of the authors of our
constitution and the comments of Mr. Udall, 1 wonder if it-is appropriate to
present a scheme which Mr. Udall states, justly 1 believe, to be contrary

to our Alaska Constitution.

Have a Good Day.

Sam E. McDowell 1
Concerned American

336 E. 23rd Avenue
Anchorage, AK 99503
Telephone: (907) 272-6605
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1
COOK INLET MANAGEMENT AREA SUBSISTENCE
% FISHERY REPORT 1972
A. General Information
-«
aa 1. Descriotion of -rea: The Cook Inlet area includes

all waters or Alaska in Cook Inlot and Resurrection

Bay north of Cape Douglas and west of Cape Fairfield,

« VOl o

including the Barren Islands. {Figure 1)
2. Soecics Utilised: All five species of pacific sal-
8 rcon are utilized in the Coo!; Inlet area. Since 1952
& r - :
p : echos have made up"65 oercent of th.e subsistence catch,
A 577eds; 20 oefcent, “pinks/BC, cnuns 5%, and king? Q.2
P e e e—————— *
%\D,- percent. (Table 1) King crab, t, nnur crab, cungeness
<o crab, shrimp, smelt, herring, botioai fisr., ana-clams
are also utilized for subsistence purposes, however,
L
fl’] tew records are available cn degree of utilization
In actuality it is hard to define what constitutes
"sport fishing™ and what constitutes "subsistence
fishing™ for tiie above listed species
Y ", - Z | % ccozomic Conditions: No figures .ire available on the
i.erage income of those applying for subsistence per-

“,Is in the Cook Inlet area. It is the personal opir.-

ion of the area management biologist that less than five

.
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Vi>sy r



» A—

R

>

“=AinTg

FIGURE 1

\

iiirbanki \

/3 cor- iLrix aula \

it Jor Jtja

/L r-lv
Cn".-"A\
W rp~ -
e -
r-r "N
- c* m VI A /
Y
0 400
Scale i | 1---—-- 1 i "ilcs

Figure 1.* Cook Inlet, area location map.

V'V "<\ TAi ISagMi §T \E'I

T3T*r



TABLE 1

coo.; #1172t subsistence CATCH 0! SALMON , 15(32-1971

NO. DID NOT
YEAR  PERMITS  REPLY  KK."CS RLDS cozio CHUM pi
1962 192 13 45 770 3574 391 417
1963 229 13 29 S59 2510 424 447
1964 191 S -- 393 2463 207 303
1965 190 23 -- 454 2109 235 49
1966 330 29 S 1656 3533 356 593
1967 375 42 4 63 3105 213 73
1963 336 54 10 1009 4201 236 1170
1569 447 52 -- 1SIS 2011 94 6S
1570 449 42 3 = 1213 3371 152 433
1971 16S 35 2 23 1097 7 g
TOTALS 2,957 31C 101 ¢, 793 23,574 2,365 3,672
ercij;it ©°© o 10.7 0.2 20.2 65.7 5.4 S.4
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or ten percent of the subsistence fishing in Lite
area 1is curried out by persons 1in sucn financial
positions that they actually have a legitimate nued
of the resource harvested in order to subsist. 1lhe
type of subsistence fishing found in the Cook Inlet
area could ir,ore appropriately be classified as
recreational or supplemental fishing, .".awy people
regard it as a form of sport fishing in which tney
not only derive recreational benefits but at the
same time supplement their food stocks. Some
people in the Cook Inlet area, natives und whites
alike, because of either need or personal preferen:e,
are trying to maintain a "li ve-ofr-l.he land" life
style. To these few, "subsistence" fishing may fail
into a need category and may play an important part

in their means of existing.

HistO>y of Fishery
1. Methods of Fishing: A variety of subsistence fishing
methods <.re used in the Cook Inlet area, as it is a
inulti-species utilization area.
a.” Salmon: Set nets, seines and drift nets are
currently used witn set nets accounting for about
,55 percent of the effort. Since statehood, all

subsistence salmon fishing has been in conformance
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with cormiercial regulations and, therefore,
areas open and methods used have been icenti-
cal to those in con-mercial fisiir.g. /Trior
/to~statehood, much of the subsistence_ fishing

took place in salmon soewning streams witn qcar

ranging from hook and line to gill nets. Snagging
,was”’one of the more popular methods.

Shellfish: King crab, tanner crab, dungoness crab
and shrimp are taken with various forms of oots.
Most fishing lakes place at or near the small boat
harbors of llcmer and Seward. Clams for subsistence
ore tal;cn by use of a clam shovel. The methods
currently used for taking shellfish species for
subsistence purposes do not differ appreciably

from tiiose used orior 10 statQriood.

Smelt: Coin bill net: and dip nets have been used
in the Cock Inlet area for taking smelt, however,
i1 ~72 dip nets became illegal gear for taking
smelt in the waters of the Kenai Peninsula. A

limited amount of hood and line snagging for smelt

also exists.



d. Freshwater soecies: The gear most coic-cnly
utilized Tor freshwater species is small
iresh gill nets and suir.es. In tr.e past, fisn-
wneels and dip nets have also been used in fresh—
water.

Catches end Fj JnjTa_£ffcrt

a. Salr.ion: Salnon fishing is tiie only subsistence
fishing for w.iicii reliable catch end effort data
exists and this data covers from 1952 to 1571 cnly.
During tnese years, a total of 2,(57 subsistence
permits were issued and all but 3:5 were returned.
Tiie total reported salmon catch from 1052 to 1571

3:25? ¢@ﬁtsziﬁ;%73 p!gks, fqrja total of.43,503>salmon.
The nuii.ber of permits issued and tne total catch
by species appears in Table 1 and is depicted 1in
graphic form in Figure 2.

b. Smelt: Catch data on smelt 1is only available
for the past two seasons. In 1971, there were
1,337 smelt reported taken and in 1972, the re—
ported catch was 3,542. Most effort has taken

place along the western shoreline of tin? I".cnai

Peninsula and around Turnagin Arm.
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The number of permits issued by year since 1969

appear below:

Year Salt Hater Kenai River Tola

1959 150 194 344

1570 157 333 550
*

1971 92 92
*

1972 160 160

"Smelt permits net required icr Ilenai River.

c. Shellfish: Ho permits are required for taking
shellfish and, therefore, no records ore availa—
ble on effort O catch. Most effort occurs in
Kaciiemak and Resurrection Says.

d. Freshwater species: Relatively =%,/ permits have
been requested for liking freshwater siecies and
most of these have Lean for lake Louise and Tyone
Lakes. “.mitefisn cc arise about 90 percent of the
catch.

Manaeeirent R.»nul ati on;: Tiie following 1is j history of

subsistence regulations in Cook Inlet ™roni 1943 to
1972.
194? tnrounn 1050

No mention 1icade in Cook Inlut section of corianercial

fisheries regulations.



First mention in commercial regulations.
Rcquired notification of intention to take salmon
for-personal use, with statement of type of gear
to be used, area, time, number of fish to be taken
and intended disposition of fish token.

rish, Ship, and Campbell ar.d Cot torwood
Creeks closed to subsistence fishing.

1952
o inten: to take notification required. for;
streams closed, including all tributaries to Knik
Arm, “willow Creek (tributary to Susitna), Campbell
Creek, and all streams and 1sr.es of Kenai Peninsula
that are tributary to Cook Inlet: Provided this
5 ﬁgail not apply to flshln with rod, hook and line

- . 1 — = d-— - —m 1 ]

Jgr o‘ksonal use.
— T

(Apparently this was the first time many Cock
Inlet streams were closed to use of nets for personal
use of fish.)
1953

Above regulations same, plus added stipulation
that no personal wuse fishing allowed within 3CC feet

of weirs and ladders. Snagging was prohibited for

the first time.

v oyrmeart T\ 7 7V E -V 1 - A LewmlUUJ.A.
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Also, personal wuse Tfishing prohibited within
LS
SCO yards of all other streams or lakes except with
f.and rod, hook and line. Cay limit two (2) per day

per person.

And subject to laws regulating commercial fish-
ing 48 hours tefore and continuing 40 hours after
each fishing period. Except for fall season and/or

place greater than 25miles from waters open to

comaercial fishing.

Y And in Knik Ann where 15 fathom set nets, 100

yards apart, shall be ooera tedprior to Augus : 6,

— - jui - J= 1 -1 fr
fii-n rjuim wemyro-iii _ i {173 . I r‘

only during hours open to commercial fishing in the

Itm mmt praERERERE N f-i m nm.VimenagHMi:v - a 1l (] i —

licrthern district.

ii- [ E— « iem iw*

1954

Same as 1953 with additional sections that.
Commercial gear may be used for personal fishing
during any fall season.

Fishing allowed 1in Turn again Am; east of a line
between Hope and Indian, and.

Fishing allowed more than 5 miles upslrc«m
from tidewater on all streams and lakes of Co.-k

Inlet drainage South and West of the Susitna liver

or South of town of Homer.

1r-
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1955
General regulations and.

Cook Inlet regulations seme as 1954.

1955

Same as 1955 with etiJad res triclions .

Closed Konai & Russian Rivers within
of their confluence (this to “Sportsmen?).
Rod and 1line. . . limited take to two

salmon over 10 1inches, per pe:son per day.

1957

General regulations sain<

3GC yards

(2)

Cook Inlet about same exco t for 1limit on

by rod ano 1line fishermen (. .not to exceed 10

inches". . per person per day ty hook and

line, and

not more than two (2) may exceed 10 inches®).

19 53

General sane as 1557 plus.

A series of regulations devised to try to curb
snagging. . including limiting :12e hooks and mak —

ing it i1llegal to use weights with multiple
Ccok Inlet same as :9b/.

1959

General same as 195S.

hcoks.



Cook Inlet--added restrictions that. . .per—
sonal wuse fishing be allowed 1in the main stem of
the Susitna River above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and identified with name and address of
owner .

And personal wuse fishing must be done in ton—
formance with commercial regulations (This closed
Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above
evrrers placed from 3 to 5 miles up from mouth
(="r.chor, Deep Creek, Star iski and many others).

Added closure of Cooper Creek, Little Willow
Criok and Montana Creek. . And. . allowed 30 yards
cf set nets for use in Knik Arm after August 9,
also Fish Creek closed July 21 (sr.aggers harpassing
red run).

m o
General same as 1959.

Cook”Inlet-~nersonal use fishing to he allowed

fn Nortgwest sWe_ﬁnik_-lArln. . with nets on fruit-

or less and more than 500 yards from terminus of anv
. - ness-————-—-= - nrvi-.t M

ialcon stream. . and conform to commercial open per—

iods in northern district. . and 1identified with name

ar.d address of owner.
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1961

General seine as 1960.

Cool: 1Inlet added open fishing season on clams,
crabs, and bo ttomr ish. . all in confortr.ar.ee with
comme rcial regulations.

Salmon for subsistence was broken 1into dis-

tricts. . . apparently tins did away with fishing
in main stem of Susitna River 1ibove Alexar.car -{see
subsistence regulations for Northern district 1961).
1562

General vregulations adled restrict ions--per son-
al use fishing rust be done b> perr.it only, issued
by commissioner. . . limited subsistence catch to

individual regional regulations,

ook Inlet- same as 1301i.

General rer.uialicns--new rejulation——fisn oLiier

than salmon may be taken at any time 1in any area

of state by any method excent by use of explosives

< or chemicals. except as hereinafter provided or as

provided in the Sport Fishing Regulations of the

Department.

Cook Inict--same as 19G2.

-13-
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any area closed to commercial

these permits be

representative when

permit and subsistence fishing

1964

General sair.e as 1953.

Cook Inlet--new regula tion--must have penm»it

for salmon and all catches by species, location

and date of catch must be reported. Freshwater

species c-xcept for trout, grayling, and char may

be taken for subsistence purposes via permit and
issued by oor.ifiissioner or his-

deemed warranted.

Also not mere tiian 50 salmon be taken per
is prohibited 1in

fishing except for

parts of Knik Arm.

district, must have

fishing gear. Tne Outer district

amended to conforn with

sports fishing licenses

bottom fish and

name of owner. No sex or

And all districts with exception of Outer

nan.e and address of owner on

regulations were

cotrer:ial rc-oul ations .

Another Cook Inlet regulation was amended--

required for clams and/or

crab pot floats will contain the

size limitations on crab.

1-65 through 1969

in

personal wuse fi siting

for

Outside of minor amendments and a few changes

regulations in the different fishingdistricts,

regulations are about the same

that period fruin 1965 to 1959.






Cook Inlet--new
Wvi;"v A-..
rR2>-y- == ray not be used for taking
the Kcnai Peninsula.
Pr blem Areas
C?ﬁﬁﬁi}” 1. rth’ys t Shore Knik Ari.i:
== 131
v e a problem as it i.as closed
| ﬁj ) in 1571. The number
-U-&-2.&
iifﬁi i- "area had 1increased during
E%&GV&&*— cr 200 during the last two years
SSyEw,.v e
(1565 and 1970) Tile
V;- 7
. 7, period averaged 3,300 salmon
justification for closing
-k o ing red salmon escapements
- Jv2a
N VAR reached a low of 5,233
e:, *oml, *
1. (lud Say: Tive prob le.i here
W fSjitr = utilisation of available
* v UV .,

than over =mti liZation

. T fishing, sports fishing,

regulations--Smelt - Dip nets

of permits

reported

of the

all take place in this

N -
A
T-"V Vj - ;-hen approximately 10 seine
fv-""vr* miVv fishermen and several
v -

BVi i

=" acheinal; Cay along the

Spit. Peak utilisation

16-

to subsistence
issued for

the mid-t0’s to a

area was

r ’source.
subsistence
confined
Northeast
in mid to

fishermen,

the waters

is no longer

of the fishery.
catch during tins

2). The main

Fis.v Creek which

bo over-

rather

visaing
this

level

the declin—

Cominerc ial

area of

fishing

of the Homer

late August

50 subsistence

fishermen

fish
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1 T957"”

/fs~63~7"

"1"S0"9~"

;1570

.1971
™®-

1972 "

COO0OK

Permits Issued and Total

1 ’
“_NORTHERN"-

Total
Perr.ii Is Catch

fo18 2,947
/276~ 5,395
/290" 1,563

"250 ° 3,448

9 10

Northern district

Catch data

UGR H

SOUTH CENTRAL

INLCT SUBSISTENCE SALMON

Salmon Catch

and

oo
Pcr,aits Cateh

13

30 113

40

45

28 °

not available

119
303
400
206

1313

2/

represents

for

FISHERY

By District,
SOUTHERN
To tal
Perm its Catch
51 94 2
79 953
85 1,067
70 1,386
112 1,618
151 2/

Northwest shore

1972.

1S67

1972

EASTERN

Total
Penr.its Catch

Tor;. 262
32: 929
131

. 19y 7
y - 2/

at Hoik Arm
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this area. The main species being sought are bil-
ver salmon the subsistence catch has averaged
about 1,000 since 1967. The commercial catch in
the Southern district has averaged 2.S00 silvers
since 1957 and an estimated 50 percent of these
have been tacen from Mud Gay proper. Sports har—
vest figures are not available, however, the aver—
age catch sine 1957 would prcoably not exceed 500
tish. Commercial and subsistence harvest figures
indicate no decline in abundance of silver stocks
in Mud Say. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local
stocks bound for upper Kaciiemak 3ay and escapement
indices 1in this area nave been consistent in recent

years.

Altnough there is no biological justification for
closing Mud Gay, the time nas perhaps cone for
closing a portion of Mud Bay to cor.mercial and sub-—

sistence fishing because of user-group conflicts.

For the last several years proposals have been sub—
mitted to the Board of Fish and Game sking for either
complete or partial closures of Mud Eay. The commer—
cial fish starf has always opposed those closures

on the basis that no biological justification exists.

-18-



Because of the increasing soorts fish utilization
there "./ill be a public proposal submitted to the
Board of Fish and Game at the November looting by
a Homer co.r~.ercial fisherman which will wusi; for

a partial closure of the Mud Bay area. The cci.m-
crcial staff intends to support’this proposal.

3. Site!lfish: Another potential problem is the crab
and shrimp pot fisheries which have developed tre—
mendously 1in the last few years. A considerable
volume of gear is being fished in the immediate
vicinity of the Homer small boat harbor and again,
rather than over-utilization of the resource, the
main problem 1is cvor-ulilization of 3rea. Gear Iis
so concentrated in this one area that navigation has
been hindered. A regulation may be necessary in the
near future to close a section of the b~y in the

i.T.mediate vicinity of the small scat harbor entrance.

Reppmmendations:

Jt is the personal opinion of the area biologist that a

wneed exists for subsistence fishing in Cocl Inlet and that —
it should be continued perhaps with some modifications.

The 5 or 10 percent of the people,who actually have a legiti—
Tgte need to subsistence Tfish shoulqrnot bn denied this ri?iu

v

just because the fishery has become recreationally oriented.
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Perhaps a fee could be placed on a subsistence pﬂ ait

or license. This might tend to eliminate some of those
who are participating more for recreation than need

and yet keep the regulation constitutional. Fur those
who could show need, through an application rot* a

waiver on the license fee, a special free permit would

be granted. A maximum income level would be established
similar to that used in the Food Stamp Program end these
falling below the established level would be eligi.-le for
the free permit. These measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conrorm with t*2 true

meaning of subsistence.






ccpx. niilet subsistence. saluoh fishery, 1972

Salmon may be taken Tor subsistence purposes under authority of a perr.it which m*.y
be obtained from the local representative of the department.

Each subsistence fishcrr.en taking salmon shall keep accurece records of the catch
involved, by species, location caught, date of catch, and other such info- ation as
the department may require.

Salmon r.ay bo taken for subsistence purposes only by residents.

Identification of fishing gear shall consist of the name and address of the earner
and the number of his .subsistence permit.

"ot r.ore than 50 salmon rtay be taken under the authority of a subsist nice permit.
Only one salmon subsistence permit will be issued to each person during a year.
A sec gill net shall not be longer than ,5 fathoms in length and 45 mashes in depth.

The operation of each set gill net shall be performed or assisted by the fisherman
in whose name it is registered.

Ho pert of a set gill net may be placed oroperated within CO0 feet of any part of
another set gill net.

seasons:

IHCRTHZRU DISTRICT:  from 6-09 a.m.. July <1 until C:00 am.. September 20 during open
commercial fishing periods in conformance with all ccmuercisl
regulations.

DP.TIi &£ SC"JTH CENTRAL DISTRICTS: from f 03 a.m. August 15 during open commercial
fishing periods in conformance with all commercial regulations.

SCITHETdI DISTRICT:  from a CO a.m. August 10 during open commercial fishing period.i
in conformance with all cc:s.-.: *rcial regulations ETCSIT that set
gill nets may be used in any beach area open to commercial
salmon fishing.

CUTER DISTRICT: in conformancewith commercial regulations.

L*-STEEIl DISTRICT: from June 1 through June “0 tlur®iig open ccmr.arcinl fishing pr.-rio
in conformance with ell cor—.arcial regulations EI".CEht that not
gill nets ir.sy be used in any Leach area open to coavnorcinl
salmon fishing.



State of Alaska
OFFICE OF The: GOVERNOR
JU.VEAU

April 24, 1986

Honorable Tim Kelly

Chairman, Senate Rules Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Re: HB 288 (Subsistence)

The subsistence bill (HB 288) has been transmitted to the
Senate Rules Committee from the Judiciary Committee. At —
tached for your information 1is a briefing paper on the
background of HB 288, which 1 introduced last year to solve
the problems created by the Madison case. However, | have
grave concerns about the recent Senate Judiciary Substitute
for HB 288, which does not comply with ANILCA and which
would result in federal takeover. (See the discussion 1in
part VIl of the attached background briefing.)

The federal government has indicated that it 1is gearing up
to assume management of fish and wildlife on federal lands
and waters - which make up at least 60% of the state - as
of June 1, unless Alaska"s statutes are brought into align—
ment with the requirements of the federal subsistence law.
I therefore strongly urge your committee to adopt a substi-—
tute for HB 288 that deletes the language 1in the Judiciary
Substitute on page 4, lines 10 through 27, and to pass it on
to the Senate floor as soon as possible. Such an amendment
is essential to achieve a bill that 1is constitutional,
enforceable, complies with ANILCA, and returns to the Boards
of Fisheries and Game the flexibility to treat all Alaskans

fairly.

Sincerely

B
Governor

Enclosure



Background Briefing on

HB 288 (Subsistence)

Introduction

In February 1985 the Alaska Supreme Court 1interpreted
the state subsistence law for the first time iIn Madison
v. Alaska Department of Fish and Game, 696 P.2d 168
(Alaska 1985). The decision caused numerous problems
for the state, which the governor sought to address in
House Bill 288. The bill passed the House 1in 1985 and
the Senate 1s currently considering it. This analysis
describes the effect of Madison, the goals of the
Governor®"s bill, how the Senate Resources Committee
substitute for HB 288 would work if enacted, and the
serious problems with the Senate Judiciary Committee

substitute.

The Situation Before Madison

A. The state statutes: In 1978, the legislature
enacted a state subsistence law which did four

things.

1. It defined subsistence uses as '"the customary

and traditional uses" of fish and game for



food, clothing, trade and other specified

purposes.

2. It required the Boards of Fisheries and Game
to authorize subsistence hunting and fishing,

unless sustained yield would be threatened.

3. It required that 1in cases of relative

resource shortage, subsistence uses would

have priority over other uses.

4. In situations where only subsistence uses
could be authorized and not all those
eligible for subsistence could be allowed to
hunt and Tfish, it required that the boards
determine who should be authorized to harvest
based on three criteria: dependence, local

residency, and available alternatives.

The boards®™ 1interpretation: The boards adopted a

joint procedural regulation interpreting the

subsistence law. The regulation did several
things.
1. It limited subsistence uses to "customary and

traditional uses by rural Alaska residents.”



2. It listed eight criteria the boards would use
to i1dentify subsistence uses of a community
or area, such as skills being passed from
generation to generation, and reliance on a

wide diversity of resources.

3. It clarified that the boards would provide a
reasonable opportunity for subsistence,

unless the resource would be jeopardized.

4. It clarified that subsistence uses could not
be cut back until all other uses were first
cut back, and, if necessary, eliminated.
Subsistence uses would be the last to go in

times of limited resources.

Personal use: The Board of Fisheries in
regulation established the personal use fishing
category, so that people from areas which did not
have subsistence uses (for example, the Fairbanks
people who fish at Chitina) would be able to
harvest fish with efficient means, such as nets,
for their own use, without a priority. The board
could allocate among personal wuse, sport, and
commercial fishing iIn its reasonable discretion in

any particular situation.



Madison

The decision: The Alaska Supreme Court ruled that
the state legislature 1in 1978 had not intended
that subsistence be limited to rural customary and
traditional uses, and did not mean for it to be

authorized on a community or area basis.

ANILCA consequences: ANILCA allows the state to
continue managing fish and game on all land and
water in Alaska i1f the state provides in a law of
general applicability, among other things, the
same definition of subsistence uses as appears In
ANILCA, "customary and traditional uses by rural

Alaska residents” of fish and game.

Harvest disruptions: Madison in combination with
State v. Eluska 698 P.2d 174 (Alaska App. 1985)
resulted iIn extensive disruptions in 1985 of

harvest opportunities.

1. Eluska held that the Board of Game had to
have a separate set of regulations for
subsistence uses, and could not simply
accommodate subsistence through the general
hunting regulations, and it also held that

unless subsistence hunting regulations were



adopted, people could raise the "subsistence
defense™ in prosecutions for out-of-season

hunting.

Since Madison meant that hunting by all
Alaskans for food was subsistence hunting,
action by the Board of Game 1in response to

Eluska resulted in numerous "tier 2" hunts.

a. The statutes” three criteria
(dependency, local residency, and
alternative resources) were used 1In a
point system to rank everyone who wanted
to participate 1in those hunts and to

decide who could participate.

b. The board could not after Madison use
permit drawing lotteries, which had been
a standard tool in selecting which
non-rural Alaskans could hunt, for

example, the Nelchina caribou.

Further disruptions can be expected, since at
least one lower court has interpreted Madison
to give sport fishing by Alaska residents a

priority over commercial Tfishing. State v.



V.

Skuse, 3KN-85-1111 CR (January 17, 1986).

The Governor®s Bill

Shortly after Madison, the Governor introduced HB 288,
designed solely to address the problems created by

Madison.

A. It would amend the definition of '"subsistence
uses" iIn statute to clarify that they are the
customary and traditional uses by rural Alaska

residents of fish and game.

B, It would add a definition of ‘'personal use
fishing"™ to the statutes to provide a category for
non-rural Alaskans to harvest fish for their own

use by efficient means, such as nets.

1. For example, the residents of Fairbanks and
other parts of Alaska have long fished with
dip nets at Chitina for salmon, and the
residents of Kenai and Anchorage have long
fished with gill nets 1in Cook Inlet for

salmon.



2. The category would be used in the board"s
discretion on a situation by situation basis,
along with sport and commercial fishing, and
none would automatically be the last
priority, nor the second priority to

subsistence.

The Senate Resources Substitute Compared to the

Governor™s Bill

A. Similarities: The Senate Resources Substitute
does accomplish the two necessary results which

the Governor®s bill addressed. It:

1. Adds a clarification that "subsistence uses"
are uses of fish and game by rural Alaska

residents.

2. Establishes as a definition of "personal use

fishing”™ 1n statute.

B. Differences: The Senate Resources Substitute also
substantially reorganizes the current statutes 1in
ways not necessary to address Madison. It

additionally provides the following:



1. Requires the boards to identify fish stocks

and game populations used for subsistence.

a. This should not result in ANICLA
problems if the identification process
takes into account the fluctuations
which Congress recognized are 1inherent
in subsistence ust=s, which are often
dependent on the sporadic movement of
game over  time (e.g. the varying
migration patterns of caribou).

b. This should not result in implementation
problems if the intent 1is an ongoing
identification process as data becomes
available.

2. Authorizes the boards to establish an

administrative appeal process.

a.

b.

This could be cumbersome to implement.

This would be redundant to the
reconsideration and petition procedures

already in existence.



3.

Prohibits the use of the "subsistence
defense" by individuals being prosecuted for

violations of a statute or regulation.

a. People who feel the regulations do not
adequately accommodate a reasonable
opportunity for subsistence may submit a
proposal or a petition to the

appropriate board requesting change.

b. People still unsatisfied by the board
response may file a civil suit

challenging the regulation.

Mandates that the boards require subsistence
permits in many situations where the boards

may not find that useful.

a. The boards already may require

subsistence permits when useful.

b. This would burden the public with extra

paperwork.

c. This could be difficult to implement and

administer, if the boards required



individual permits in all cases instead

of community or area permits.

5. Requires the Board of Fisheries to adopt

criteria upon which to base 1its allocation

decisions.

6. Makes explicit the existing requirement that
non-subsistence uses -- sport, commercial,
and personal use -- be treated fairly.

7. Provides that Alaska residents have a

preference over non-state residents 1in the
use of moose, caribou, elk, and deer
consistent with and in addition to the

subsistence preference.

VI. The Senate Resources Substitute: How Subsistence Uses

Would Be Identified and Regulated

A. The Boards of Fisheries and Game would be required

to adopt subsistence regulations

1. The Senate Resources Substitute requires the
Boards of Fisheries and Game to adopt
subsistence fishing and huntingregulations

for each fish stock and game population which



has beer, subject to subsistence uses, and for
which there i1s a "harvestable portion."
Subsistence regulations would have to provide
a reasonable opportunity to satisfty

subsistence uses (AS 16.05.258(c)).

2. The bill also clarifies that subsistence
hunting and fishing are subject to reasonable
regulation of seasons, catch or bag limits,

and methods and means (As 16.05.258(f)).

The bill sets out procedural requirements for the
boards to follow in developing subsistence

regulations

1. The bill requires the boards to make several
specific findings 1n adopting subsistence
regulations. Under AS 16.058(a)and(b), the

boards must;

a. identify the specific fish stocks and
game populations or portions of stocks
and populations which have been
customarily and traditionally used for

subsistence in each rural area;



b. determine what portion, 1f any, of these
stocks and populations can be harvested

consistent with sustained yield;

C. determine how much of the harvestable
portion IS needed to provide a
reasonable opportunity to satisfy the
subsistence uses of those stocks and

populations.

In making these findings the boards will have
to i1dentify, by community or area, the
residents "domiciled in a rural area of the
state” who are engaged in subsistence uses of
the fish stocks or game populations for which
regulations are being developed. This will
require the boards to determine which areas
of the state are rural and which uses of fish

and game are subsistence uses.

The bill changes the definition of "subsistence

uses"

1.

and adds a definition of "rural area."

"Subsistence uses" are defined as the
"noncommercial, customary and traditional
uses of wild renewable resources by a

resident domiciled in a rural area of the



D.

state for direct personal or family
consumption as food, fuel, clothing, tools,
or transportation, for the making and selling
of handicraft articles out of non-edible

by-products of fish and wildlife resources
taken for personal or family consumption, and
for the customary trade, barter, or sharing
for personal or family consumption” (AS
16.05940(23)). (The new portions are

underlined.)

"Rural area" 1is defined 1in the bill as "a

community or area of the state in which the
noncommercial, customary,and traditional use
of fish or game for personal or family
consumption 1is a principle characteristic of
the economy of the community or area"™ (AS
16.05.940(23)). This 1is very similar to the
definition wused iIn the Governor®"s bill,
except for the term "principal™, which
replaced the term “significant” in the

Governor®"s bill.

The boards could use the eight

identify subsistence uses and rural

- 13 -
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The Senate Resources version clarifies that
definition of subsistence uses has been
narrowed to rural areas, as the boards were
doing by regulation before the Madison
decision. The boards could therefore go back
to 1i1dentifying subsistence wuses using the
eight criteria set out 1in the joint boards
procedural regulation G AAC 99.030)

discussed in 11(B) above.

The boards could therefore 1implement this
section of the bill by using the eight
criteria, or a similar regulation, to
determine, area by area, which uses of firh
and game qualify as subsistence uses by the

people living iIn the area.

This section also clarifies that the boards
have the authority and flexibility to
evaluate the facts and determine that there
are no subsistence uses on some stocks or
populations or  portions of  stocks or
populations. For example 1if bison, sheep or
goat populations are not customarily and
traditionally wused by residents of rural

areas the Board of Game does not need to

- 14 -



adopt subsistence regulations for these

populations.

4. IT there are customary and traditional uses
by particular communities or areas of stocks
or populations the boards must provide
reasonable opportunities for rural residents
in chose areas to satisfy their subsistence

uses.

5. In making the required findings, the boards
would rely heavily on information from the
public, the fish and game advisory
committees, the regional councils, and the
Department of Fish and Game, including the

Division of Subsistence.

6. The boards would have to determine, brsed on
this information, whether regulations provide
a reasonable opportunity to satisfy
subsistence uses, or whether they restrict

("significantly impair"™) subsistence uses.

E. The bill continues to provide a preference for

subsistence uses.



The preference for subsistence uses would

operate as i1t does in the existing statute.

Non-subsistence uses of fish stocks and game
populations can be authorized by the boards
as long as there is enough of the resource to

accommodate subsistence uses.

IT there 1i1s not enough of a fish stock or
game population to accommodate all
consumptive uses, then regulations must give
subsistence wuses a preference over other
consumptive uses and provide a reasonable
opportunity to satisfy the subsistence uses
(AS 16.05.258 (c)). This situation, when all
subsistence uses can be accommodated, has

been called "Tier One."

The boards can use a wide range of regulatory
options to provide for subsistence uses and
the Tier One preference, 1including limiting
transportation methods, providing winter
hunting seasons, and providing different

seasons or larger Dbag [limits to rural

residents.



AlIl non-subsistence hunting or Tfishing must
be <closed before subsistence uses can be

restricted ("significantly impaired”).

It it is necessary to restrict
("significantly 1impair™) subsistence uses 1In
order to assure sustained yield or continue
subsistence uses, the boards must distinguish
among subsistence users Dby applying the

following criteria:

a. customary and direct dependence on the
fish stock of gime populations as the

mainstay of livelihood;

b. local residency; and,

C. availability of alternative resources.

The situation where not all subsistence users
can hunt or fish has been called Tier 2.
With a vrural definition Tier 2 situations
would not occur 1iIn as many areas, or be as
disruptive as they were in 1985 under
Madison, because the group to be protected

would be so much smaller.



. The Senate Judiciary Welfare Amendment

The Senate Judiciary Committe amended the Senate
Resources Substitute to provide that people whose
family®s gross 1income 1is above 130% of the federal
poverty level (which changes depending on other
indices) will not qualify for subsistence hunting and

fishing. This raises the following major problems.

1. An 1income level test is 1inconsistent with ANILCA,
and would mean federal takeover. Congress clearly

stated that ANILCA:

"requires that regulatory systems which employ
income vrequirements not Dbe 1mposed upon rural
residents. Income requirements are by their very
nature capricious classifications in rural

Alaska..."

126 Cong. Rec. H10546 (daily ed. Nov. 12, 1980).

2. An i1ncome level test will vresult in families
making more than the specified amour4d < year no
longer qualifying =for subsistence hunting and
fishing even if they had relied upon subsistence

in the past.



3.

Any income level test is likely to violate equal

protection.

a. Any income chosen 1s likely to Dbe
arbitrary and not linked to patterns of

use and reliance on fish and wildlife.

b. Great variances 1in income, employment
opportunities, and cost of [living in
different areas of the state would make
it 1impossible to establish a single
state-wide standard of economic need
which would treat people similarly

situated to fish and game resources

alike.

A definition based on 1income 1S not consistent

with reality in bush areas of Alaska.

a. Often the most successful members of
communities are the most productive in

terms of income and in terms of harvest,

which is shared throughout the
community.
b. In bush Alaska, even people with

reasonably high 1i1ncomes do not have

- 19 -



supplies available to buy with the

money .

C. Hunting and fishing 1is not viewed as a
subsidy, but rather as a way of life, 1In

those bush areas.

d. A definition based on need would disrupt
long established social and economic

patterns in those bush areas.

5. Administrative problems would arise in
constructing a system which would accurately
identify individuals eligible under some kind of
income level test; a system which was geared to be
accurate would also be 1intrusive 1into people®s
lives in that some verification of income level

might be necessary.



Bye-nye, hunting, |

T he issue of subsistence |s
like a freight traln out of
control. e throttle s
stuck. at full-speed ahead

and the train 15 rushing pell-mell

toward the station, where, unless
something changes, it’s certain

to crash.

No one wants to ¢limb ahoard
and slow the engine, desPne
warnings b% the De artmen of
Interlors il Horn Governor
Bill_ Sheffield and a few (very
few) men that a serious collision
IS imminent between the state
and federal governments.

It’s as if"the majority of re-
sponsible people in our pe* .ical
system have hecome tongue-
tied. They won't speak out” for
fear of offendlng someqne or
somegroug and everyone is ho
Ing théir col
|ng the runaway engine will lose
its head of stearn.

Aside from Horn’s_testimony
before the Senate Affairs com-
mittee — that the federal govern-
menti1s REQUIRED BY LAW to
take over management of fish
and game — thé other federal
a_%enmes have not said a_waord.

e majority of state officials
have remained silent, and most

Btising

to the
ISait

Dan Sisson

of the public is in the dark.

Their reasoning, | suppose, is
why make a big noise over an
Isste that can be solved in min-
utes by a change of one or two
votes. “So they Say and do noth-

ing.

But the federal government
while S|Ient has not Deen idle. A

|-
|ectlvebreath—hop- group of men from, the Forest

ervice, Park Service FISh &
Wildlife Service, BLM,

FAA, the Soliciter’s Office and
the Army and Air Force have
been meeting regularly — and
seripusly — for weeks, anticipat-
Ing the Worst case,

Under the leadership of Alas-
kan Ric Davidge, the coordinator
of this Federal Subsistence Re-
sou rce Management Program
(FSRMP), a timetable has been

adopted if no subsistence bill

asses the legislature in compli-

ance with federal law.

On May 15t (less than a
month, from now) the FSRMP
will give the state of Alaska a
"notice of intent" that they are
the federal agency responsible
for taking over management of
fish and game resources on fed-
eral lands. They will also publish
documents outI|n|ng this purpgse
In the Federal Register — which
gives them legal authority to act.

In this original noticé will be
specific references to all June
and July hunts as well as the
sportfishing and commercial
fIShI dg seasons that may be

On May 30 they will publish
“emergency. regulations” on all
other hunts if the¥ have the nec-
essary harvest in ormat|on rom
the Alaska Board of Game. This
will not be possible, though, if the
Game Board does not meet in
emergency sessmn and aPree on
harvest numbers 31gt.
And if the numbers 0 not satlsf
the federal managers, there will
be NO OPENING OF SEASONS.

This effort is being underta-

It Senate dawales

ken with the approval of the hlgh

est officials in the federal gov

ernment S0, what does it medan?
It means 60 per cent of Alaska

(areas _now under federal con-

frol) will be automatically under
fedgral management. It goes up
to 80 percent when gne includes
all private and non-federal lands
within or adjacent to federal
boundaries, plus waters and
native lands. And, when one adds
federal refuges, parks and pres-
erves — Rlus the fish, birds and
ame in them — it comes close to
per cent of the resources. |
[t means a very conservative
philosophy of managing wildlife
resources. The feds = Unlike the
state — do not automatlcally act
on management plans recom-
mended by their biologists.

A detailed and exhaustive

analysis of all hiological implica-

tions is followed by an even more
exhausting and time consumlngz
adminjstrative procedure tha
federal managers are requned to
follow by law. The Administra-
tive Practices Act and the Na-
tional Environmental Protection
Act are just two laws that re-
quire hearings, hearings and
more hearings in order that fed-

Sunday, April

era manaagement plans will not
be litigated and shot down in the
coerts [n'sum, it means the feds
will take a lot of time before they
do anything. Months, if pot years.

If the state senate faiils to ﬁass
a hill acceptable to the feds there
be dozens, If not hundreds, of

court battles by white sport hunt-

ers, quides,” sportfishermen,
commercial fishermen, wilder-
ness advocates, urban residents,
rural  residents,  subsistence
Users, natives, pnvate organiza-
tions interested’ in conserving a

particular resource, and un-

doubtedly out-of-state_organiza-
tlons In‘short there will énsue a
egal nl%tmare that paralyzes
the FSRMP’s attempts to man-

age fish and game.

According to Ieﬂal experts this
tangk of suits will take at least
thrée to four years to settle.
Meanwnile thefe may. be NO
HUNTING and limitedfishing.

Those who pay will be the
urban sportsmen,” because of g
few politicians.  Mitch ~ Abood
threw. up his hands and said, |t
(subsistence) is  too compli-
cated,” and passed the bill to an-
other’ committee. Rich Halford

1986, ThefrﬁgeTmes D-3

introduced an amendment (that
Bill Horn specifically said was in
violation of federal law) and then
refused to answer “questions
about why he had done so. Pat
Rodey retuses to ﬁass the sub-
sisterice Dill ou of his Senate Ju-
diciary Committee until his fire-
arm _bill (which is unrelated to
subswtence} IS reported out of
the House ud|C|ary committee.
Because of these politicians, ma-
jority of Alaskans may not be
untlnﬁf ears.

s this what we want? A frus-
trating and enraging scene which
poisons an electionyear? One In

which the voters are polarized
over the use of resources com-
mon to all and which should be
enjoyed by all?

The subsistence crisis is now a
reality. Unless responsible peo-
Rle beqln to speak out and tell a
andful of state senators that
they are_like children, playing
house with power, we will"rué
our silence.

Dan |33(ﬂ1 an  outdoqrs
wnter a ?e |nstrucitor lv-
ninsula, is a

% % Kenal P
tributor to Field and Stream
magazme
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71" THE HOUSE BY THE JUDICIARY CGJJITITTEE
SEHATE 0S FOR CS FOR HOUSE BILL 1*0. 280 (Judiciary)
13 THE LEGISLATURE OF THE STATE OF ALASKA
FOtJRTBEATTTT LEGISLATURE - SECOHD SESSION
A BILL
For an Aar. entitled: "An Act relating to the taking of fish and puv.. ".or
subsistence end personal use; a“i providing For nn
effective dste.”
EE IT EriACTF.P BY THE LEGISLATURE OF TILE STATE OF ALASKA:
Section 1. AS 16.05.25 1(a) (6) is amended to road:

(6) classifying aa commercial fish, sport fish*__ personal
use fsIt,subsistence fish, orpredators or other categories essential
for regulatory purposes;

* Foe. 2. AC 16.05.251(a) 1is anemic< by adding a rev paragraph to read:
02) regulating commercial, sport, subsistence, and personal
use. TFTishing asneeded for the conservation, development, and utilisa—
tion of fisheries.
* Sec. 3. AS 16.05.251 1is amended by adding new subsections to read:

(d) Regulations adopted under (a) of this section, nust, con—
sistent with sustained yield and the provisions of AS 16.05.251,
provide a fair arid reasonable opportunity for the talcing of fishery
resources bv personal use, sport, and commercial fishermen.

(e) The Board of Fisheries shall establish criteria for the
allocation of fishery resources among personal use, sport, and commer—
cial fishing. T..o criteria nay, as appropriate to particular alloca—
tion decisions, include factor™- such as

(1) the history of each personal use, sport, and commercial
fishery;

2 the number of residents and nonresidents who have
-1- SCS CSHB 288(Jud)



participated it each fishery in the past the number o1 residents
arid nonresidents who can reasonably ba expected to participate in the.
future;
(3) the import .-re of each fishery ror providing residents
the opportunity to obtain fisb for personal and family consumption;
(4) the availability of alternative fisheries resources;
(5) the 1importance of each fishery to the economy of the
state(
(6)the importance of each fishery to the economy of the
region and local area in which the fishery islocated;
(7) the importance of each fishery iIn providing recreation—
al opportunities for residents and nonresidents.
* Sec. A. AG 16.05.255(a) in amended by adding [. new paragraph to reads
(10) regulating rpcvt hunting andsubsistence Imaging r.u
needed for the conservation, development, and utilisation of gauic.
* Sec. 5. AG 16.05.355 is amended by adding a new subsection to read:

(&) Regulations adopted under (a) of thissection shall provide
that,consistent with the previsions of AG 16.05.258, toe taking of
moo3«j, deer, elk, and caribou by residents for personal or family
consumption has preference over taking by nonresidents.

* Sec. 6. AS 16.05 1s amended by adding new sections to read:

Sec. 16.05.256. SUBSISTENCE USE AMD ALLOCATION OF FISH AMD CAME,
(@ The Board of Fisheries and the Board of Cane shall identify the
fish stocks and game populations, or portions of stocks and popu—
lations, that arc customarily and traditionally used for subsistence
in each rural area identified by the boards.

(b) The boards shall determine

(@D) what portion, 1i1f any, of the stocks and popu

identified under (@) of this section can be harvested consistent with

CSnB 285 (Jud) 2-
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sustained yield; and

(?) how nuch of the harvestable portion is needed to pro-
vide a reasonable opportunity to satisfy the subsistence uses of those
stocks end populations,

() The beards shall adopt subsistence Wishing end subsistence
hunting regulations ‘or each stock and population for which a harvest-
able portion is determined to exist under (b)(1) of this section. If
the harvestable portion is not sufficient to accomodate oil consump-
tive uses of the stock or population, but is sufficient to accomodate
subsistence uses of the stock or population, then nonwasteful subsis-
tence uses shall, be accorded a preference <mwr ocher consumptive user.,
and the regulations shall provide a reasonable opportunity to satisfy
thi? subsistence uses. If the harvescable portion is sufficient to
accomodate the subsistence uses of the stock or population, fbcu the
boards ray provide for other consumptive uses of the remainder of the
harveetfib) ~ ortion. If it in necessary to restrict subsistence
fishing <. subsistence hunting in order to assure sustained yield or
continue subsistence uses, then the preference shall be Hr!ted, and
tho boards shall distinguish among subsistence users, by applying the
following criteria:

(1) customary aid direct dependence on the fish stock or
game population as tho mainstny of livelihood;

(2) local residency; and

(3) availability of alternative resources.

(d) The boards stay adopt regulations consistent with this
tion that authorize taking for nonsubsistence uses & stock or popula-
tion identified under (a) of th’s section.

(e>  Fish stocks and game populations, including bison, or

portions of fish stocks and game populations, not identified under (a)
-3- SCS CSHB 288(Jud)
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of this erection may be taker. only ur.der rionsubsisceoce regulations.

CO Takings authorised under this section are subject to reason-
able  regulation ofseasons,natch or bag tinits, and methods and
meanr.. Takings and uses of resources authorised under this section
arc subject to AS 16.05.n31 and A> 16.30.
fee. 7. A? 16.05 is amended by adding new sections to read:

fee. 16.05.76).M0 SUBSISTENCE DEFENSE. In a prosecution  for
the taking of £i«h or gene in violation of a statute or regulation, it
IS not n defense that the taking was done for subsistence uses.

See. 16.0 .26'?. SUBSISTENCE LICENSE. (a) The department shall
Issue a subsistence license to p. resident domichled in a rural area of
tht: state who

H) applies for the license or a form provided Wy the
department;

(2) pays an annual license fee of 25 centsj and

(3) presents proof chat the applicant's .. fatally gross
income for the preceding calendar year was below 130 nercent of the
official federal poverty line established by the director of the
federal Office of Management and Budget, as revised by the Secretary
of Health and Human Services under 42 U.S.C. 984? and 990?.

(b) A subsistence license expires one year after the date of
issuance.

Sec. 16.05.263. LICENSE REQUIRED FOR SUBSISTENCE TAKINGS. A
person who takes fish or game for subsistence uses shall have in
possession r current, valid subsistence license that was issued under
AS 16.05.262 to the person or to another individual for whose henefit
the person is caking the fish or game.

* Sec. 8. AS 16.05.330 is amended by adding « new subsection to read:

(c) The Board of Fisheries and the Board of Game may adopt

SCS CSIIB 288 (Jud) 4-
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requiaCions providing for ‘ho issuance and expiration of subsistence
permits for rural arena cs needed for authorizing, regu:atinn, and
monitoring the subsistence harvest of fish and game. The boards shall
adopt these regulations when rh<* subsistence preference requires a
reduction in the harvest of a fish stock or game population by consub-
sietenee users.
fee. 9. AS 16.05.940(22) is unsuded to read:

¢r) "subsistence fishing" raanne the taking of, ‘ishing for,
or poEsaesior; of fish, shellfish, or other fisheries resources by a
resident domiciled in a rural ares of the state for subsistence uses
with gill net;, seine, fish wheel, long line, or other taeans defined by
the Board of Fisheries}
Bee. in. AS "16.05.940(23) is attended to read:

(23) "subsistence ur.es" means the nonconnercia:, customary
and traditional uses [Ift ALASKAL of wild, renewable resources by a
resident domiciled in a rural area of thy .state for direct personal or
family consumption as food, shelter, fuel, clothing, tools, or trans-
portation, for the making end celling of handicraft articles out of
noncdible by-products of fish and wildlife resources taken for per-
sonal or faminy consumption, and for the customary trade, barter, or
sharing for personal or family consumption; i [FOR THE PURPOSES OF)
this paragraph, “family" means (ariy persons related by blood, mar-
riage, or adoption, and a fARY] person living in [WTTUIM] the house-
hold on n permanent basic;
Sec. 11. AS 16,05,940 i3 amended by adding new paragraphs to read:

(28) “"domicile” means the true and permanent home of o
person from which the person has no presentintention of moving andto
which the person intends to return whenever the person is away; domi-

cile may beproved by presenting evidence acceptable  to the hoardsof
-5- SCS CSHB 288 (.Tud)
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fisheries and gome;

(29) "fish stock" re.irs a Spocies, subspecies, geographic
grouping cr other category of fish manageable as a unit;

(30) "gone population” means a group of game anlnals of a
single species or subgroup manageable as a unit;

(31) “personal use fishing" means the taking, fishing for,
or possession of finfish, shellfish, or ocher fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net. seine, fish wheel, long line, cr other means defined
by the “oard of Fisheriesj

(32) rural area.” means a community or area of the- state in
whichthe noncommercial , customary, and traditional use of fish or
game for personal or family consumption is a principal characteristic
of the economy of the community or area;

(33) “subsistence hunting™ means the taking of, hunting for,
o¢possession of gome bv a resident domiciled in a rural area of the
state for subsistence uses by means defined by the Board of Game.

* Sec. 12 AS 16.05.251(h), 16.05.255(b), and 16.05.257 are repealed,
* Sec. 13. This Act takes effect June 1, 1966.

scs CSKB 288 (Jud) ~6-
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Original sponsor: Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 288 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the taking of fish and game for
subsistence and personal use; and providing for an
effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1 AS 16.05.251(a)(6) is amended to read:

(6) classifying as commercial fish, sport fish, personal
use fish, subsistence fish, or predators or other categories essential
for regulatory purposes:

* Sec. 2. AS 16.0h.251(a) is amended by adding a new paragraph to read:

(12) regulating commercial, sport, subsistence, and personal
use fishing as needed for the conservation, development, and utiliza-
tion of fisheries'. : :

* Sec. 3. AS 16.05.251 is amended by adding new subsections to read:

(d) Regulations adopted under (a) of this section must, con-
sistent with sustained vyield and the provisions of AS 16.05.258,
provide a fair and reasonable opportunity for the taking of fishery
resources by personal use, sport, and commercial fishermen.

(e) The Board of Fisheries shall establish criteria for the
allocation of fishery resources among t sonal use, sport, and commer-
cial fishing. The criteria may, as appropriate to particular alloca-
tion decisions, include factors such as

(1) the history of each personal use, sport, and commercial
fishery;

(2) the number of residents and nonresidents who have
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participated in each fishery in the past and the number of residents
and nonresidents who can reasonably be expected to participate in the
future;
(3) theimportance of each fishery forproviding residents
the opportunity to obtain fish for personal and family consumption;
(A) the availability of alternative fisheries resources;
() theimportance of each fishery tothe economy of the
state;
(6) theimportance of each fishery tothe economy of the
region and local area in which the fishery is located;
(7) the importance of each fishery in providing recreation-
al opportunities for residents and nonresidents.
Sec. A AS 16.05.255(a) is amended by adding a new paragraph to read:
(t0) regulating sport hunting and subsistence hunting as
needed for the conservation, development, and utilization of game.
Sec. 5. AS 16.05.255 is amended by adding a new subsection to read:
(d) Regulations adopted under (a) of thls section shall provide
that, consistent with the provmons of AS 1605258 the taking of
moose, deer, elk, and caribou by residents for personal or family
consumption has preference over taking by nonresidents.
Sec. 6. AS 16.05 is amended by adding new sections to read:
Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME,
(@) The Board of Fisheries and the Board of Game shall identify the
fish stocks and game populations, or portions of stocks and popu-
lations, that are customarily and traditionally used for subsistence
in each rural area identified by the boards.
(b)  The boards shall determine
(1) what portion, if any, of the stocks and pi
identified under (a) of this section can be harvested consistent wit
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sustained yield; and

(2) how much of the harvestable portion is need
vide a reasonable opportunity to satisfy the subsistence uses of those
stocks and populations.

(c) The boards shall adopt subsistence fishing and subsistence
hunting regulations for each stock and population for which a harvest-
able portion is determined to exist under (b)(1) of this section. |If
the harvestable portion is not sufficient to accommodate all consump-
tive uses of the stock or population, but is sufficient to accommodate
subsistence uses of the stock or population, then ncnwasteful subsis-
tence uses shall be accorded a preference over other consumptive uses,
and the regulations shall provide a reasonable opportunity to satisfy
the subsistence uses. If the harvestable  ortion is sufficient tc
accommodate the subsistence uses of the stock or population, then the
boards may provide for other consumptive uses of the remainder of the
harvestable portion.  If it is necessary to restrict subsistence
fishing or subsistence hunting in order to assure sustained yield o
continue subsistence uses, then the preference shall be limited, ant
the beards shall distinguish among subsistence users, by applying th.
following criteria:

(1) customary and direct dependence on the fish stock o
game population as the mainstay of livelihood;

(2) lccal residency; and

(3) availability of alternative resources.

(d) The boards may adopt regulations consistent with this sec
tion that authorize taking for nonsubsistence uses a stock or popula
tion identified under (a) of this section.

()  Fish stocks and game populations, including bhison, ¢
portions of fish stocks and game populations, not identified under (a
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of this section may be taken only under nonsubsistence regulations.

(f) Takings authorized under this section are subject to rea
able regulation of seasons, catch or bag limits, and. methods and
means.  Takings and uses of resources authorized under this section
are subject to AS 16.05.831 and AS 16.30.

Sec. 16.05.259. ADMINISTRATIVE APPEALS. The Board of Fisheries
and the Board of Game, acting jointly, may establish by regulation an
appeal procedure for persons aggrieved by the adoption or repeal of a
regulation.

Sec. 7. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution for
the taking.of fish or game in violation of a statute or regulation, it
Is not a defense that the taking was done for subsistence uses.

Sec. 16.05.2G2. SUBSISTENCE LICENSE. (a) The department shall
issue a subsistence license to a resident domiciled in a rural area of
the state who

(1) applies for the license on a form provided by -.the
department;

(2) pays an annual license fee of 25 cents; and

(3) presents proof that the applicant's annual family gross
income for the preceding calendar year was below the official federal
poverty line established by the director of the federal Office of
Management and Budget, as revised by the Secretary of Health and Human
Services under A2 U.S.C. 98A7 and 9902.

(b) A subsistence license expires one year after the date of
issuance.

Sec. 16.05.263. LICENSE REQUIRED FOR SUBSISTENCE TAKINGS. A
person who takes fish or game for subsistence uses shall have in
possession a current, valid subsistence license that was issued under

SCS CSHB 288 (Jud) -A-
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AS 16.05.262 to the person or to another individual for whose benefit
the person is taking the “.ish or game.

* Sec. 8. AS 16.05.330 is amended by adding a new subsection to read:

*

(c) The Board of Fisheries and the Board of Game may adopt
regulations providing for the issuance and expiration of subsistence
permits for rural areas as needed for authorizing, regulating, and
monitoring the subsistence harvest of fish and game. The boards shall
adopt these regulations when the subsistence preference requires a
reduction in the harvest of a fish stock or game population by nonsub-
sistence users.

Sec. 9. AS 16.05.940(22) is amended to read:

(22) ‘"subsistence fishing" means the taking of, fishing for,
or possession of fish, shellfish, or other fisheries resources bv a
resident domiciled in a rural area of the state for subsistence uses
with gill net, seine, fish wheel, long line, or other means defined by
the Board of Fisheries;
Sec. 10. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the noncommercial, customary
and traditional uses [IN ALASKA] of wild, renewable resources hy a
resident domiciled in a rural area of the state for direct personal or
family consumption as food, shelter, cuel, clothing, tools, or trans-
portation, for the making and selling of handicraft articles out of
nonedible by-products of fish and wildlife resources taken for per-
sonal or family consumption, and for the customary trade, barter, or
sharing for personal or family consumption; in [FOR THE PURPOSES OF
this paragraph, "family" means [ALL] persons related by blood, mar-
riage, or adoption, and a [ANY] person living in [WITHIN] the house-
hold on a permanent basis;
Sec. 11, AS 16.05.940 is amended by adding new paragraphs to read:

-5- SCS CSHB 288 (Jud).
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(28) "domicile" means Che Crue and permanent home of a
person from which the person has no present intention of moving and to
which the person intends to return whenever tie person is away; domi-
cile may be proved by presenting evidence acceptable to the boards of
fisheries and game;

(29) "fish stock" means a species, subspecies, geographic
grouping or other category of fish manageable as a unit;

(30) “"game population" means a group of game animals of a
single species or subgroup manageable as a unit;

(31) “"personal use fishing" means the taking, fishing for,
or possession of rinfish, shellfish, or other fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fish wheel, long line, or other means aerinec
by the Board of Fisheries;

(32) “rural area" means a community or area of the state ir
whichthe noncommercial, customary, and traditional use of rish o:
game for personal or family consumption is a principal characteristic
of the economy of the community or area;

(33) "subsistence hunting" means the taking of, hunting for
or possession of game by aresident domiciled in a rural area of thu
state for subsistence uses by means defined by the Board of Game.

* Sec. 12 AS 16.05.251(b), 16.05.255(h), and 16.05.257 are repealed.
* Sec. 13, This Act takes effect June 1, 1986.
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Original sponsor* Rules/Covernor

13? THE MOUSE BY THE JUDICIARY COLKT7TEE
SENATE CS FOR CS FOR HOUSE SILL NO. 283 (Judiciary)
~H THE LEGISLATURE OF THE STATE OF ALASKA
'RTEENTH LEGISLATURE - SECOND SESSION
A BILL
For .in Aon entitled: "An Act relating to the taking of fish and game for
subsistence and personal use: and providing for an
effective date."
RE TT ENACTED BY THE LEGISLATURE 0? THE STATE OF ALASKA:
* Section 1 AS 76.05.251(a)(6) is amended to read:

(6) classifying as commercial fish, sport flab, personal
use fish,subsistence fish, or predators or other categories essential
for regulatory purposesj

* Sec. 2. AS 76.05.251(a) is amended bv adding a new paragraph to read:

(12) regulating commercial, sport, subsistence, and personal
Usa fishing aS needed fOr the conservation, development, and utilisa-
tion of fisheries.

* Sec. 3. AS 16.05.251 Is amended by adding new subsections to read:

(d) Regulations adopted under (a) of this section must, con-
sistent with sustained vyield and the provisions of AS 16.05.25?,
provide a fair and reasonable opportunity for the talcing of fishery
resources bv personal use, sport, and commercial fishermen.

(¢) The Board of Fisheries shall establish criteria for the
allocation of fisherv resources among personal use, sport, and commer-
cial fishing. The criteria may, as appropriate to particular alloca-
tion decisions, include factors such as

(1) the history of each personal use, sport, and coraiercinl
fishery:

(2) the number of residents and nonresidents who have
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participated in each fishery in the past and the number of residents
and nonresidents who can reasonably be expected to participate in the
futurei
(3) the importance of each fishery for providing residents
the opportunity to obtain fish for personal and family consumption;
(4) the »vailaba.iity of alternative fisheries resources;
(5) the importance of each fishery to the economy of the
state ;
(6) the importance of each fishery tc the econotnv of the
region and local area in which the fishery is located;
(7) the importance of each fishery in providing recreation- '
al opportunities for residents and nonresidents.
Sec. 4. as 16.05.255(a) i3 amended by adding a new paragraph to read:
(t0) regulating sport hunting and subsistence hunting as
needed for the conservation, development, and utilisation of game.
Sec. 5. AS 16.05.255 is amended byadding a newsubsection to rend:

(d) Regulations adopted under  (n) of this  section shall pro
that, consistent with the provisions of AS 16.05.256, the taking >)
moose, deer, elk, and caribou by residents for personal or family |
consumption has preference over taking by nonresidents.

Sec. 6. AS 16.05 is amended by adding new sections f' read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND CAME,
(@) The Board of Fisheries and the Board of Game shall identify the
fish stocks and game populations, or portions of stocks end popu-
lations, that are customarily and traditionally used for subsistence
In each rural area identified by the hoards.

(b) The boards shall determine

(1) what portion, If any, of the stocks and pop
identified under (a) or this section can be harvested consistent with



sustained yield* and

> how much of the harvestable portion is needed to pro-
vide a reasonable opportunity to satisfy the subsistence uses of those
stocks end populations.

(c) The boards shall adopt subsistence fishing and subsistence
hunting regulations for ea*h stock and population for which a harvest-
able portion is determined to exist under (b)(1) of this section. |If
the harvestable portion ia not sufficient to accommodate all consump-
tive uses of the stock or population, but is sufficient to accommodate
subsistence uses of the stock or population, then nonwasteful subsis-
tence uses shall be accorded a preference over other consumptive us*'S,
and the regulations shall provide a reasonable opportunity to satisfy
the subsistence uses. 1f the harvestable portion i3 sufficient to
accommodate the subsistence uses of the stock or population, then the
boards may provide for Other consumptive uses of the remainder of the
harvestable portion. If It 1S necessary to restrict subsistence
fishing or Subsistence hunting in order to assure sustained yield or
continue subsistence USeS, then the preference shall be limited, and
the boards shall distinguish among subsistence users, by applying the
following criteria:

(1) customary and direct dependence on the fish stock or
game population as the mainatoy of livelihood*

(2) local residency* and

(3) availability of alterative resources.

(d) The boards may adopt regulations consistent with this sec-
tion that authorize taking for nonsubsistence uses t stock or popula-
tion identified under (a) of this section.

()  Fish stocks and game populations, including bison, or

portions of fish stocks and gene populations, not identified under (a)
-3- SCS CSHB 285(Jud)
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of this section may be taker, only ur.der nonsubsistcnee regulations.

(f) Takings authorised under this section are subject to rea
able regulation of seasons, natch or bag linits, and methods and
meanr.. Takings and uses of resources authorized under this section
are subject to AS 16.05.331 and AS 16.30.

Sec. 7. AS 16.05 is amended by adding new sections to read:

Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution for
the taking of fish or gane In violation of a statute or regulation, it
Is not a defense that the Caking was done for subsistence uses.

See. 16.05.262. SUBSISTENCE LICENSE. (a) The department shell
Issue a subsistence license to a resident domiciled in a rural area o
the state who

ri) applies for the license on a form provided by the
departmenti

(2) pays an annual license fee of 25 cents] and

(3) presents proof that the applicant's annual fatally grc?«
income for the preceding calendar year was below 130 percent of the
official federar poverty line established by the director of the
federal Office of Management and Budget, as revised by the Secretary
of Health and Hunan Services under 42 U.S.C. 9847 and 9902.

(h) A subsistence license expires one year after the dcte
issuance.

Sec. 16.05.263. LICENSE REQUIRED FOR SUBSISTENCE TAKINGS. A
person who takes fish or game for subsistence uses shall have in
possession a current, valid subsistence license that was, issued under
AS 16.05.262 to the person or to another individual for whose henefit
the person is taking the fish or game.

* Sec. 8. AS 16.05,330 19 amended by adding a new subsection to read:

Cc) The Board of Fisheries and the Board of Game say adopt

SCS CSKB 288(Jud) 4



regulations providing for the issuance and expiration of subsistence
permits for rural areas as needed for authorizing, regulstring, .-<«d
monitoring the subsistence harvest of fish and game. The boards shali
adopt these regulations when the subsistence preference requires «
reduction in the harvest of a fish stock, or game population by nonsub-
sistcnce users.

Sec. 9. AS 16.05.940(22) is amended to read:

(22) 7subsistence fishing" means the taking of, fishing for,
or possession of fish, shellfish, or ocher fisheries resources by a|
resident, domiciled in a rural area of the state for subsistence uses
with gill net, seine, fish wheel, long line, cr other means defined by|
the Board of Fisheries |
Sec. 10. AS 16.05.940(23) is amended to read:

(23) "subsistence uses" means the noncommercialg custcmar”
and traditional uses [IN acaskay of wild, renewable resources bj al
resident domiciled In a rural area of the state for direct personal or j
family consumption as food, shelter, fuel, clothing, tools, or trans-
portation, for the making end selling of handicraft articles out o
nonedible by-products of fish and wildlife resources taken for per- |
sonal or family consumption, and for the custonarv trade, barter, a-
sharing for personal or family consumption* in [FOR THE PURPOSES OF}
this paragraph, “family” means [ALL] persons related by blood, mer- j
riage, or adoption, and a [ANY] person living in [WITHIN] the house-
hold on a permanent basisj
Sec. 11. AS 16.05.940 is amended by adding new paragraphs to read:

(23) “"domicile" means the trueand permanent home of
oerroo from which the person has no present intention of moving and to
which the person intends to return whenever the person is away* domi-

cile nay be proved bypresenting evidence acceptable to the boards of
-5- SCS CSHB 288(Jud)
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fisheries and game;

(29) "fish scock" means a species, subspecies, geographic
grouping or ocher category of fish manageable as a unit;

(30) "gome population” means a group of game animals of i
single species or subgroup manageable as a unit;

(3)) "personal use fishing" means the taking, fishing for,
or possession of finfish, shellfish, or ocher fishery resources, by
Alaska residents for personal use and not for sale or barter, with
gill or dip net, seine, fi3h wheel, long line, cr ether means defined
by the **oard of Fisheries;

(32) “"rural area" means a community or area of the state in
whichthe noncommercial, customary,  and traditional use of fish or
game for personal or family consumption is a principal characteristic
of the economy of the community or area;

(33) “"subsistence hunting™ means thie taking of, hunting for,
Or possession O0f game by eresidentdomiciled in a rural area of the
state for subsistence USeS by means defined by the Board of Came.

* Sec. 12, as 16.05.251(b), 16.05.255(b), and 16.05.257 are repealed.
* Sec. 13. This Act takes effect June 1, 1986.
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