


Box 919
Palmer, Alaska 99645

February 3, 19S6

Senator  P a t r i ck  Rodey 
Chairman, Senate J u d i c i a r y  Committee 
Alaska Sta te  L e g i s l a t u r e  
Pouch V (MS3100)
Juneau, Alaska 99811

Dear Senator Rodey:

A f t e r  some time o f  c a r e f u l  c o n s i d e r a t i o n  in regard to  CSHB 141,
I wish to  f o l l o w  my i n i t i a l  c o n t a c t  and communication w ith  the 
remarks that  f o l l o w .

At the present  t im e ,  we are fa ce d  with a burgeoning p r i s o n  p o p ­
u l a t i o n  which w i l l  c o n t in u e  to  grow. We c o n t i n u a l l y  lo o k  f o r  ways 
o f  d e a l in g  with t h i s  problem. We extend f u r t h e r  f i n a n c i a l  help  
and look  at r e q u e s ts  f o r  fu r t h e r  fu nd ing .  Yet ,  as o f t e n  happens, 
we may have some o f  the answers c l o s e  to  us ,  maybe a l re a d y  in 
e f f e c t .

There a lready  i s  a system o f  "Good Time" that  has been a part  o f  
the Department o f  C o r r e c t i o n s  to  be used as a t o o l  o f  management. 
During the F i r s t  S e ss io n  o f  the 14th L e g i s l a t u r e ,  the Governor 
sponsored  HB 104, "An Act  r e l a t i n g  tv com putat ion ,  f o r f e i t u r e  
and r e s t o r a t i o n  o f  s t a t u t o r y  good t ime;  and p r o v id in g  f o r  an 
e f f e c t i v e  d a t e . "  The b i l l  as i n i t i a l l y  proposed  would have been 
r e t r o a c t i v e  to the beg inn in g  date  o f  each p e r s o n ' s  se n te n ce .
This caused concern  to  some and an amendment was added by 
R e p re se n ta t iv e  P e t ty jo h n  and R e p r e s e n ta t iv e  Gruenberg.

A f t e r  due c o n s i d e r a t i o n ,  t h i s  amended b i l l ,  CSHB 104 ( J u d ) , was 
pa ssed .  I t  was hoped that  t h i s  amendment would take away 
o b j e c t i o n s  to the b i l l .

In f a c t ,  the amendment may have p re se n te d  very  s e r i o u s  problems 
which w i l l  no doubt ,  i f  passed in  i t s  p r e s e n t  form, w i l l  cause 
t h i s  to  be an immediate entry  on the c o u r t  d o c k e t s .  More than 
t h a t ,  i t  may w e l l  i n t e r f e r  w ith  the very  purpose o f  the in te n t  
o f  "Good Time".

"Good Time" is  c o n s id e r e d  as a management t o o l  by c o r r e c t i o n a l  
p e r s o n n e l .  I t  i s  one o f  the few e f f e c t i v e  t o o l s  a v a i l a b l e  to 
them at no c o s t  to  the  tax pa y er .  I t  a l lo w s  them to  o f f e r  to 
the p r i s o n e r  an i n c e n t i v e  f o r  good b e h a v io r .  This a l s o  a l low s  
the person  an e a r l i e r  r e l e a s e  and thereby  saving  a d d i t i o n a l  tax 
d o l l a r s  at l i t t l e  r i s k  to  the p u b l i c .  There i s  l i t t l e  do.tiht that  
i t  should  be con t in u ed  and even extended .

However, a c l o s e  reading  o f  the  amendment takes from c o r r e c t i o n a l  
a d m in is t ra to r s  and p erson n e l  a good degree  o f  t h i s  d e s i r e d



c o n t r o l  by p la c in g  the f i n a l  d e c i s i o n  in the hands o f  the Board 
o f  P a r o le .  Even HB 141, the most r e ce n t  l e g i s l a t i o n  regard in g  
the Board o f  Paro le  does not i n d i c a t e  that  t h i s  is  the in te n t  
or  the purpose  o f  the Board o f  P a r o le .  This b i l l  e f f e c t i v e l y ,  
that  i s  the amendment to  the b i l l ,  g iv e s  a share o f  t h i s  t o o l  
to  the Board o f  P a r o le .  I t  th e r e b y ,  e f f e c t i v e l y  d e s t r o y s  the 
f u l l  impact o f  t h i s  t o o l  f o r  c o r r e c t i o n a l  p e r s o n n e l .

F urther ,  there  i s  a s e r i o u s  l e g a l  q u e s t io n  in v o lv e d .  The b i l l  
in no way i n d i c a t e s  the p r o c e s s  by which such "Good Time" w i l l  
be w ithh e ld  by the Board o f  P a r o le .  In t h i s  S ta te ,  p a r o l e  
i s  both d i s c r e t i o n a r y  and mandatory. "Good Time" does not f a l l  
in that  c a te g o ry  s i n c e  i t  i s  mandatory by the wording o f  the 
s t a t u t e .  I t  i s  a r i g h t  g iv en  by law and t h e r e f o r e  i s  a " l i b e r t y  
i n t e r e s t "  p r o t e c t e d  by the 14th Amendement o f  the U.S. C o n s t i ­
t u t i o n  .

In W o l f f  v . McDonnell ,  418 U .S . ,  94 5. Ct. 2963 ( 1 9 7 4 ) , a 

benchmark was set  in regard  to  p r o c e d u r a l  due p ro ce ss  regard ing  

good t ime.

"But the S ta te  having c re a te d  the r i g h t  to  good 
time and i t s e l f  r e c o g n i z i n g  that  i t s  d e p r i v a t i o n  
i s  a s a n c t i o n  a u th o r ize d  f o r  major m isconduct ,  
the p r i s o n e r ' s  i n t e r e s t  has r e a l  substance  and i s  
s u f f i c i e n t l y  embraced w ith in  Fourteenth Amendment 
" l i b e r t y "  to  e n t i t l e  him to  those  minimum p r o c e ­
dures a p p r o p r ia t e  under the c ir cu m stances  and 
r e q u ire d  by the Due P rocess  Clause to  in sure  that 
the s t a t e - c r e a t e d  r i g h t  i s  not  a r b i t r a r i l y  
a b r o g a te d . . . .

We th ink  a p e r s o n ' s  l i b e r t y  i s  e q u a l ly  p r o ­
t e c t e d ,  even when the l i b e r t y  i t s e l f  is  a s t a t u ­
to ry  c r e a t i o n  o f  the S ta te .  The touch ston e  o f  
due p r o c e s s  i s  p r o t e c t i o n  o f  the in d iv id u a l  
a g a in st  a r b i t r a r y  a c t i o n  o f  governm ent."

"Good Time" has been e s t a b l i s h e d  as a r i g h t  in t h i s  S ta te .  I t

f o l l o w s  that  i t  i s  s u b j e c t  to any "Due P rocess  Procedure"

b e f o r e  there  can be any i n t e r r u p t i o n  in  i t s  a p p l i c a b i l i t y .

Many a d d i t i o n a l  ca ses  can be noted  which in d i c a t e  f a u l t  with the

l a t t e r  p a rt  o f  the amendment. A few to  be noted which dea l  with

"Due P r o c e s s "  would be Kozlowski  v. C ough lin ,  539 F. Supp.

852, 855 (S .D.N.Y. 1 9 8 2 ) , d i s t r i c t  c o u r t  found a l i b e r t y  i n t e r e s t  

based on S ta te  j u d i c i a l  d e c i s i o n s  and p r i s o n  r e g u l a t i o n s .



Gaballah v. Johnson, 629 F.2d 1191 (7th Cir. 1980) describes and

d e f i n e s  the  two elements needed in  "due p r o c e s s " .  Keenan v. 

Bennett ,  615 F. 2d 127 (5th C i r .  19S0) and Johnson v .  Hardy,

601 F. 2d 172 (5th C ir .  1979) both  i n d i c a t e  that  t h i s  cou ld  be 

and i s  a F edera l  q u e s t io n  d e a l in g  with "due p r o c e s s " .  In our 

own S t a t e ,  Pash v. E n d e l l ,  U.S. A 8 4 -1 8 9 , the Federa l  Court w i l l  

r u l e  on such "p r o c e d u r a l  due p r o c e s s " v i o l a t i o n s .

The b i l l  as o r i g i n a l l y  w r i t t e n  was a good and needed b i l l  . I t  

was the i n t e n t  o f  the b i l l  to  overcome much o f  the c o n fu s io n  that  

i s  p r e s e n t ly  found in computing "Good Time" w ith in  three  d i f f e r e n t  

systems.  I t  cou ld  s t i l l  be a good b i l l .

We co u ld  a c c e p t  the amendment w ithout  any danger i f  a l l  the 

wording f o l l o w i n g  . . . . e f f e c t i v e  date o f  t h i s  A c t . . .  were 

e l i m i n a t e d .

The p resen t  wording i s  . . . . e f f e c t i v e  date  o f  t h i s  A c t ,  u n le ss  

the Board o f  P a ro le  determines  t h a t ,  w ith  r e a so n a b le  p r o b a b i l i t y  

the p r i s o n e r  w i l l  not l i v e  and remain at l i b e r t y  without  

v i o l a t i n g  any laws. Cf.  a t tached  copy o f  amendment.

I f  these  u n d er l in ed  words were om it ted  and a p e r io d  p la c e d  a f t e r  

ACT, the b i l l  would meet the q u e s t io n s  o f  r e c t r o a c t i v e  opponents 

and f u l f i l l  the in te n t  o f  the "Good Time" c o n c e p t .

I would urge passage o f  t h i s  b i l l  i f  these  changes were made to  

c o r r e c t  i t s  p re se n t  form. At a low p r i c e ,  i t  w i l l  g iv e  the 

Department much needed bed space  A\rith l i t t l e  or  no danger to  

the p r o t e c t i o n  o f  the p u b l i c .

S i n c e r e l y ,



II
O r i f i n e l  s p o n s o r :  R u l e s / G o v e r n o r

| .Offered: 3/22/85
Referred: Rules
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I K  T H E  H O U S E  BY  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 104 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to  c o m p u t a t i o n ,  f o r f e i t u r e  and

r e s t o r a t i o n  of s t a t u t o r y  g o o d  time; a n d  p r o v i d i n g  for 

a n  e f f e c t i v e  d a t e . "

BE  J T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  3 3 . 2 0 . 0 1 0  is r e p e a l e d  a n d  r e e n a c t e d  to r e a d :

Sec. 3 3 . 2 0 . 0 1 0 .  C O M P U T A T I O N  O F  G O O D  T I M E .  N o t w i t h s t a n d i n g  

A S  1 2 . 5 5 . 1 2 5 ( f ) ( 3 )  a n d  1 2 . 5 5 . 1 2 5 ( g ) ( 3 ) ,  a p r i s o n e r  c o n v i c t e d  o f  an

o f f e n s e  a g a i n s t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  the s t a t e  an d

s e n t e n c e d  to  a t e r m  o f  i m p r i s o n m e n t  t h a t  e x c e e d s  t h r e e  d a y s  is 

e n t i t l e d  t o  a d e d u c t i o n  o f  o n e - t h i r d  o f  the t e r m  o f  i m p r i s o n m e n t  

r o u n d e d  o f f  to t h e  n e a r e s t  d a y  i f  t h e  p r i s o n e r  f o l l o w s  t he r u l e s  of 

the c o r r e c t i o n a l  f a c i l i t y  in w h i c h  the p r i s o n e r  is c o n f i n e d .

* S e c . '2. A S  3 3 . 2 0 . 0 5 0  is a m e n d e d  to read:

Sec. 3 3 . 2 0 . 0 5 0 .  F O R F E I T U R E  F O R  O F F E N S E .  If  d u r i n g  t h e  terra of 

i m p r i s o n m e n t  a p r i s o n e r  c o m m i t s  a n  o f f e n s e  or v i o l a t e s  the r u l e s  of 

the c o r r e c t i o n a l  f a c i l i t y  [I N S T I T U T I O N ], a l l  o r  [ANY] p a r t  of  the 

p r i s o n e r’s [E A R N E D ]  g o o d  t i m e  m a y  b e  f o r f e i t e d  u n d e r  r e g u l a t i o n s

a d o p t e d  b y  the c o m m i s s i o n e r  of  c o r r e c t i o n s .  T h e  a m o u n t  o f  g o o d  time

f o r f e i t e d  s h a l l  b e  r e l a t e d  to the, s e v e r i t y  o f  t he o f f e n s e  o r  r u l e  

v i o l a t i o n .

* Sec. 3. A S  3 3 . 2 0 . 0 6 0  is r e p e a l e d  a nd r e e n a c t e d  to read: 

j Sec. 3 3 . 2 0 . 0 6 0 .  R E S T O R A T I O N  O F  F O R F E I T E D  G O O D  T I M E .  T he

c o m m i s s i o n e r  o f  c o r r e c t i o n s  m a y  r e s t o r e  all o r  a p o r t i o n  o f  a 

p r i s o n e r ' s  f o r f e i t e d  g o o d  time, u n d e r  r e g u l a t i o n s  a d o p t e d  b y  the

- 1 -  C S H B  1 0 4 (Jud)



c o m m i s s i o n e r , if  t he p r i s o n e r  d e m o n s t r a t e s  p r o g r e s s  in f a i t h f u l l y  

o b s e r v i n g  the r u l e s  o f  t he c o r r e c t i o n a l  f a c i l i t y  in w h i c h  t he p r i s o n e r  

is c o n f i n e d .  T h e  a m o u n t  o f  f o r f e i t e d  g o o d  t i m e  r e s t o r e d  b y  the 

c o m m i s s i o n e r  s h a l l  b e  r e l a t e d  to  the s e v e r i t y  o f  t h e  o f f e n s e  o r  r u l e  

v i o l a t i o n  c o m m i t t e d  b y  t h e  p r i s o n e r  a n d  t he l e n g t h  o f  t i m e  o f  g o o d  

c o n d u c t  t h a t  f o l l o w e d  t h e  o f f e n s e  or r u l e  v i o l a t i o n .

* Sec. 4. S e c t i o n  1 o f  t h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  

w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

* Sec. 5. S e c t i o n s  2 a n d  3 o f  t h i s  A c t  t a k e  e f f e c t  J a n u a r y  1, 1986.

C S H B  1 0 4 (Jud) -2-



OffERED IK TVS By : & Pettyjohn
T o ;  CcEc^dLttisa S A s fc t t o S e  £ q r f f i f t g £  BILL f t o ,  104 (J g & t t lg r y )

SFJIATE BILL fto .___________
Pase: _ *   Li &e : _H____________

1* Uae II -  After and befcre add ■ (a) Except aus

provided b: (b ) c f  thdi sî ctissa fci.d*

Z* After lia* 17 add % njty (b) to read*

fb ) A prisoner osoteaced to a tor® of iajprl&sfcraent o f more tfr»n one 

year before tba effecthre date of this Act who wa* entitled to * deduction 

o f lees than «ie~third o f the tern of imprliraoBetit is entitled to a 

deduction of cea-thrrd o f the portion c f tbs trr=: o f kapriaefitaa&t 

rcmdtung to b« eerred u  o f tfc* offocttye dtte of this Act* unless the 

Beard o f Parol* deters&nes that* with rowo&aMe probability* tK̂ > prisoner 

will not five and r eaate at Hberty without violating any lavra.
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A T  P R E S E N T  THE  H O U S E  I S  D I S C U S S I N G  T H E  S E C O N D  B I L L  ON TH E  C A L E N D A R .  P E G G Y  W I L L
T A K E  O V E R  F O R  ME I N  L I S T E N I N G  TO THE  A C T I O N  AND W I L L  S E N D  YOU THE  R E M A I N D E R  OF 
T H E  H O U S E  A C T I O N ,  P E R H A P S  I N  I N S T A L L M E N T S  I F  TH E  S E S S I O N  S T R E T C H E S  O U T .

A L L  O T H E R  M A T T E R S  U P  FOR  F I N A L  A C T I O N :

U N F I N I S H E D  B U S I N E S S :

A D J O U R N M E N T :  'I
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O r i g i n a l  sponsor: R u l e s / G o v e r n o r

IN THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

SENATE CS FOR CS F O R  HOUSE BILL NO. 141 (Judiciary) 

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an Act entitled: "An Act r e l a t i n g  to the parole of offenders; amending

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 12.55 is a m e n d e d  b y  adding a n e w  sectio n to read:

Sec. 12.55.115. F I X I N G  E L I G I B I L I T Y  F O R  D I S C R E T I O N A R Y  P A R O L E  AT 

SENTENCING. T h e  court may, as part of a sentence of imprisonment, 

further r e s t rict the e l i g i b i l i t y  of a p r i s o n e r  for d i s c retionary 

pa r o l e  for a term g r e a t e r  than that required u n d e r  AS 33.16.090 and

33.16.100.

* Sec. 2. AS 33 is a m e nde d by a dding a n e w  chapter to read:

CH A P T E R  16. P AR OLE ADMINIS TRATION.

Sec. 33.16.010. PAROLE. (a) A  p r i s o n e r  w h o  is s e r vi ng a term

or terms of at least 181 days is eligib le for e i t h e r  d i s c r e t i o n a r y  or

m a n d a t o r y  parole.

(b) A  p r i s o n e r  w h o  is elig i b l e  u n d e r  AS 33.16.090 m a y  b e  granted

d i s c r e t i o n a r y  p a role by the b o a r d  of parole.

(c) A  p r i s o n e r  w h o  is n o t  e l i g i b l e  for d i s c r e t i o n a r y  parole, or 

w h o  is not r e l e a s e d  on d i s c r e t i o n a r y  parole, shall be r e l e a s e d  on 

m a n d a t o r y  p a r o l e  for the t e r m  of g o o d  time d educt ions c r e d i t e d  under

AS 33.20, if the term or terms of imprisonmen t e x c e e d  180 days. *

(d) A  p r i s o n e r  r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  p a r o l e  is 

subject to the condi tions of p a r o l e  imposed u n d e r  AS 33.16.150.

the sunset date for the p arole board; and provid ing

for an effective date."

Parole  m a y  be r e v o k e d  u n d e r  A S  33.16
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E d w a r d s
5 / 3 / 8 5 /

Or i gi nal sponsor: R u l e s /Gove rnor

IN T H E  H O U S E BY THE JUDICIARY COMMITTEE

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. H I  ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

FOURTEENTH LEGISLATURE -  FIRST SESSION

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the p a r o l e  o f  o f f e n d e r s ;  a m e n d i n g

the s u n s e t  d a t e  for the p a r o l e  b o a r d ;  a n d  p r o v i d i n g

for an e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. A S  12.55 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 2 . 5 5 . 1 1 5 .  F I X I N G  E L I G I B I L I T Y  F O R  D I S C R E T I O N A R Y  P A R O L E  AT 

S E N T E N C I N G .  T h e  c o u r t  ma y ,  as p a r t  o f  a s e n t e n c e  of  i m p r i s o n m e n t ,  

f u r t h e r  r e s t r i c t  the e l i g i b i l i t y  of a p r i s o n e r  f o r  d i s c r e t i o n a r y  

p a r o l e  for a t e r m  g r e a t e r  chan t h a t  r e q u i r e d  u n d e r  A S  3 3 . 1 6 . 0 9 0  and

3 3 . 1 6 . 1 0 0 .

* Sec. 2. AS 33 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

Sec. 3 3 . 1 6 . 0 1 0 .  P A R O L E .  (a) A  p r i s o n e r  w h o  is s e r v i n g  a te r m

or terms of at l e a s t  181 da y s  is e l i g i b l e  f o r  e i t h e r  d i s c r e t i o n a r y  or

m a n d a t o r y  parole.

(b) A  p r i s o n e r  w h o  is e l i g i b l e  u n d e r  A S  3 3 . 1 6 . 0 9 0  m a y  b e  g r a n t e d

d i s c r e t i o n a r y  p a r o l e  b y  the b o a r d  o f  p a r o l e .

(c) A  p r i s o n e r  w h o  is n o t  e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e ,  or

w h o  is n o t  r e l e a s e d  o n  d i s c n ; t i o n a r y  p a r o l e ,  s h a l l  b e  r e l e a s e d  on

m a n d a t o r y  p a r o l e  for the t e r m  of g o o d  ti m e  d e d u c t i o n s  c r e d i t e d  u n d e r

A S  33.20, if the t e r m  or t e r m s  of  i m p r i s o n m e n t  e x c e e d  180 days.

(d) A  p r i s o n e r  r e l e a s e d  o n  d i s c r e t i o n a r y  o r  m a n d a t o r y  p a r o l e  is 

s u b j e c t  to the c o n d i t i o n s  o f  p a r o l e  i m p o s e d  u n d e r  A S  3 3 . 1 6 . 1 5 0 ,  

P a r o l e  m a y  b e  r e v o k e d  u n d e r  A S  3 3 . 1 6 . 2 2 0 .

CHAPTER 16. PAROLE ADMINISTRATION.

SCS C S H B  H l ( J u d )  



*

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

4

Sec. 33.16.020. BOARD OF PAROLE. (a) There is in the D e p a r t­

men t  of Corrections a b o a r d  of p a r o l e  consisting of five m e m b e r s  a p­

poi n t e d  by the governor, subjec t to c onfirmation by a m a j o r i t y  of

m e m b e r s  of the legislature in joi nt session.

(b) Members of the b o a r d  serve for staggered terms of five years 

and until their successors are appointed.

(c) The governor shall choose the p r e s id ing o f f i c e r  of the board 

f r o m  among the membership.

(d) The gover n o r  shall m a k e  appointments to the b o a r d  w i t h  due 

r e g a r d  for repr es e n t a t i o n  on the b o a r d  of the ethnic, racial, sexual, 

and cultural p opulati ons of the state.

(e) The governor shall a p p o i n t  at least one m e m b e r  w h o  resides 

irr-the First J u d icial District, one m e m b e r  w h o  resides  in the Third 

Judicial District, and one m e m b e r  w h o  resides in e i ther  the Second or 

F o u r t h  Judicial District.

Sec. 33.16.030. S E L E C T I O N  C R I T E R I A  FOR BOARD MEMBERS. (a) The 

g o v ernor shall appoint b o a r d  m e m b e r s  on the basis of their q u a l i f i­

cations to make decisions that are compatible w i t h  the w e l f a r e  of the

community and of i ndividua l offenders. The g o v e r n o r  shall appoint

m e m b e r s  w h o  are able to c o n s i d e r  the character and b a c k g r o u n d  of

offenders and the c i r c u m s t a n c e s  u n d e r  w h i c h  offenses w e r e  committed.

(b) At least one p e r s o n  a p p o i n t e d  to the b o a r d  m u s t  h a v e  e x­

per i e n c e  in the field of c r i m i n a l  justice.

(c) Officers or e m p l oye es of the state m a y  not b e  a p p o i n t e d  to 

the board.

Sec. 33.16.040. C O M P E N S A T I O N  A N D  EXPENSES. A  b o a r d  m e m b e r  is

entitled to com pen s a t i o n  at an amount to be set by the g o v e r n o r  for 

each day the m e m b e r  is p a r t i c i p a t i n g  in business of the board, and is

also entitled to the p e r  d i e m  and travel allowances p r o v i d e d  under

SCS CSHB 1 4 1 (Jud) -2-
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Sec. 33.16.050. M E E TINGS OF T H E  BOARD. (a> The b o a r d  m a y  meet 

as o ften as it considers n e c e s s a r y  to carry out its respo nsibilities, 

but shall m e e t  at least four times a year.

(b) Three members of the b o a r d  constitute a q u o r u m  for the 

conduct of business.

(c) Decisions and orders of the b o a r d  require the affi?rmative 

votes of a m a j o r i t y  of the m e m b e r s  present.

(d) The board m a y  conduct m e e t i n g s  by the use of t e l e c o n f e r e n c­

ing facilities.

Sec. 33.16.060. DUTIES OF T H E  BOARD. (a) The b o a r d  shall

(1) serve as the p a r o l e  a u t h or ity for the state;

—  (2) u p o n  receipt of an application, consider the s u i t a b i l­

ity for parole of a prison er w h o  is eligible for discr e t i o n a r y  parole;

AS 39.20.180.

in the practices of the d e p a r t m e n t  and of other departments of the 

ex e c utive b ranch  n e c e ssar y to f a c i l i t a t e  the purposes and p r a c t i c e s  of 

p a r o l e ;

(3) impose parole c o n d i t i o n s  on all p r i s oners rele ased 

under d i s c retiona ry or m a n d a t o r y  parole;

(4) under AS 33.16.210, discharge a pe rson from p a r o l e  w h e n  

custody is no longer required;

(5) m a i n t a i n  records of the meetings and p r o c e e d i n g s  of the

board;

(6) recommend to the g o v e r n o r  and the l egislature changes 

in the law a d m iniste red by the bo:rd;

(7) re commend to the g o v e r n o r  or the c ommis s i o n e r  changes

(8) upon request of the governor, r e v i e w  a n d  r e c o m m e n d  

applic ants for executive clemency; and

(9) execute other r e s p o n s i b i l i t i e s  p r e s c r i b e d  b y  law.

-3- SCS CSHB 1 4 1 (Jud)
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(b) The b o a r d  shall adopt regulations under the Administrative 

Pr o c edure Act (AS 44.62)

(1) e s tab lishing standards u n d e r  w h i c h  the suitability of a 

p r i s o n e r  for discre t i o n a r y  p a r o l e  shall be determined;

(2) provi d i n g  for the s u p e r v i s i o n  of parolees and for 

re c o m m i t m e n t  of parolees; and

(3) governing  p r o c e d u r e s  of the board.

Sec. 33.16.070. PROCESS. The b o a r d  or a member of the b o a r d  may 

issue subpoenas and subpoenas duces t e cum in the perfor m a n c e  of board 

duties u n d e r  AS 33.16.060(a). Subpoenas issued under this section are 

e n f o r c e a b l e  in Superior Court.

Sec. 33.16.080. E X E C U T I V E  DIRECTOR. Th e b oard shall hire an 

executive director to serve the b o a r d  in the discharge of its duties. 

The ex ecutive director m u s t  h a v e  h a d  training and experience  in the 

field of criminal justice. The e x e c uti ve director m a y  employ a d d i­

tional staff to assist the board.

Sec. 33.16.090. E L I G I B I L I T Y  F O R  D I S C R E T I O N A R Y  PAROLE. (a) A  

p r i s o n e r  w h o  is serving a term of at least 181 days, and who is not 

otherwise ineligible under (b) of this section, may, in the discretion 

of the board, be r e l e ased on d i s c r e t i o n a r y  parole subject to AS 12.- 

55.086(b), 12.55.115, and AS 33.16.100(c) and ( d ) .

(b) A  p r i s o n e r  is not e l i gible for d i s c r e t i o n a r y  parole during 

the term of a presum p t i v e  sentence; however, a p r i s o n e r  is eligible 

for d i s c r e t i o n a r y  p arole during a term of sentence enhancement imposed 

un d e r  AS 12.55.155(a) or during the term of a cons ec u t i v e  or partially 

consec u t i v e  p r e sumptive sentence imposed u n d e r  AS 12.55.025(e) or. ( g ) .

(c) A  p r i s o n e r  eligible for d i s c r e t i o n a r y  parole during a period 

of sentence enhancement imposed u n d e r  AS 12.56.159(a) or during a 

consec u t i v e  or p a r t i a l l y  c o n s e c u t i v e  p r e s u m p t i v e  sentence imposed

SCS  C S H B  1 4 1 (Jud) -4-



u n d e r  AS 12.55.025(e) or (g) shall serve the u n e n h a n c e d  p o rtion of the 

sentence or the initial presum p t i v e  sentence b e f o r e  b e i n g  otherwise 

eligibl e for d i s c r e t i o n a r y  p a r o l e  under AS 33.16.1 00(c) or (d) . For 

purposes of this subsection, the sentence for the m o s t  serious offense 

in the case of consecutive or p a r t i a l l y  cons ec u t i v e  p r e s u m p t i v e  sen­

tences shall be con sidered the initial p r e s u m p t i v e  sentence. The 

u n e n h a n c e d  sentence or the initial presumptive sentence is considered 

served for purposes of d i s c r e t i o n a r y  parole on the date the unen ha n c e d  

or initial presumptive sentence is due to expire less good time earned 

u n d e r  AS 33.20.010.

(d) In d e t e r m i n i n g  the e l igibi lity of a p r i s o n e r  for d i s c r e t i o n­

ary parole, the b o a r d  m a y  rely on the v e r b a t i m  w r i t t e n  transcript of 

the judge' s sentencing r e marks  u n d e r  AS 12.55.025(a)(1), and any other 

p o r t i o n  of the s enten cing proceeding, as well as the j u d g ment entered 

b y  the court.

Sec. 33.16.100. G R A N T I N G  OF D I S C R E T I O N A R Y  PAROLE. (a) The 

b oard may authorize the release of a prisoner o n  d i s c r e t i o n a r y  parole 

if it determines a reason able p r o b a b i l i t y  exists that

(1) the prisoner w i l l  live and r e m a i n  at libert y w i t h o u t

v i o l a t i n g  any laws or conditions imposed by the board;

(2) the prisoner 's r e h a b i l i t a t i o n  a n d  r e i n t e g r a t i o n  into

s o ciety will  be f u r t he red by r e lease on parole;

(3) the prisoner w i l l  n o t  pose a t h r e a t  of h a r m  to the

p u b l i c  if released on parole; and

(4) rele ase of the p r i s o n e r  on parole w o u l d  not diminish 

the seriousness of the crime.

(b) If the b o a r d  finds a change in circums tances in a prisone r's 

p arole release p l a n  s ubmitted u n d e r  AS 33.16.130(a), or discovers n e w  

in f o r m a t i o n  con cerning a prise..er w h o  has b e e n  g r a n t e d  a parole

-5- SCS CSHB 1 4 1 (Jud)
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release date, the b o a r d  n a y  r e s c i n d  or revise the p r e v i o u s l y  granted 

parole release date. In r e c o n s i d e r i n g  the release date, the p r o c e­

dures set out in AS 33.16.130(b) and (c) shall be followed.

(c) Except as p r o vided in (d) of this section, a prisoner may 

not be released on d i s c r e t i o n a r y  parole until the p r i s o n e r  has served 

at least one-fourth of the p e riod of confinement imposed, one-fourth 

of an enhanced p e r i o d  of confin e m e n t  imposed under AS 12.55.155(a), or 

any m i n i m u m  term set under AS 12.55.115 at sentencing, w h i c h e v e r  is 

g r e a t e r .

(d) A  pr isoner who is sentenced for a term u n d e r  AS 12.55.125(a) 

or (b) may not be r e l e a s e d  on discretionar y parole u n t i l  the prisoner 

has served the m a n d a t o r y  m i n i m u m  term under AS 12.55.125(a) or ( b ) , at 

lerrst one-third of the p e riod  of confinement imposed, or any m i n i m u m  

term set under AS 12 .55.115 at sentencing, w h i c h e v e r  is greater.

Sec. 33.16.110. P R E P AROL E REPORT. (a) In d e t e r m i n i n g  w h e t h e r  a 

p r i s o n e r  is suitable for di scre t i o n a r y  parole, the b o a r d  shall c o n­

sider the preparole reports including,

the prosecuting attorney, and by the defense attorney, and any s t a t e­

men t s  m a d e  by the v i c t i m  or the p r i s o n e r  at sentencing;

incarcerated;

(4) r e c o m m e n d a t i o n s  m a d e  by the staff of the correctional 

facilities in w h i c h  the p r i s o n e r  was incarcerated;

(5) r e p o r t s  of prior crimes, juvenile histo r i e s ,  and p r e v i­

ous experiences of the p r i s o n e r  on parole or probation;

(6) physical, mental, and psychiatric e x aminatio ns of the

prisoner;

(1) the p r e s e n t e n c e  report made to the s e n t e n c i n g  court;

(2) the r e c o m m e n d a t i o n s  made by the s e n t e n c i n g  court, by

(3) the prison e r ' s  institutional c o n d u c t  h i s t o r y  while

SCS CSHB 1 4 1 (Jud) 6 -
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(7) i nform a t i o n  submitted by the prisoner, the sentencing

court, the v i c t i m  of the crime, the prosecutor, or o ther persons

h aving knowledge o f  the p r i soner or the crime;

(8) i n format ion c o n c e r n i n g  an u n j u s t i f i e d  d i s p a r i t y  in the 

sentence imposed o n  a p r i s o n e r  in r e l ation to o t h e r  sentences imposed 

under similar circumstances; and

(9) o t h e r  relevant information that m a y  be reasonably

a v a i l a b l e .

(b) The b o a r d  shall provide  information a v a i l a b l e  u n d e r  (a)(3) 

and (a)(6) of this section w h e n  requesting comments on the d i s c r e­

tionary parole of a p r i sone r from the sentencing court.

Sec. 33.16.120. R I G H T  OF V I C T I M  TO COMMENT O N  P A R O L E  OF PRISON- 

ER t  (a) Upon r e quest of the victim, notice of a h e a r i n g  to r e v i e w  or 

consider discretionary p arole for a state prisoner w h o  is c o n v i c t e d  of 

a crime against a p e r s o n  shall be sent to the v i c t i m  of the crime at 

least 30 days before the sched u l e d  hearing.

(b) It is the r e s p o n s i b i l i t y  of the v i c t i m  to keep the board

apprised of the v i c t i m ' s  most current mailing address. The board 

shall send the n o t i c e  r e q u i r e d  u n d e r  (a) of this s e ction to the last 

kr.own address of the victim. The address of the v i c t i m  m a y  not be 

d isclosed to the p r i s o n e r  or the prisoner's attorney.

(c) The v i c t i m  has a right to comment in w r i t i n g  on the p r o p o s e d

action of the board. Copies of the comments shall be p r o v i d e d  to the

p r i soner and the p r i s o n e r ' s  attor n e y  before action by the board.

(d) The b o a r d  shall consider the comments p r e s e n t e d  u n d e r  (c) of 

this section in d e c i d i n g  w h e t h e r  to release the p r i s o n e r  on parole.

(e) Upon r e q u e s t  of the victim, if the b o a r d  decides to release 

on p arole a p r i soner w h o  is co nvi c t e d  of a crime a g a i n s t  a person, the 

board shall make e v e r y  r e a s o n a b l e  effort to n o t i f y  the v i c t i m  before

- 7 -  SCS CSHB H I  (Jud)
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the prison er's release date. N o t i f i c a t i o n  under this subsectio n must 

include the expec ted date of the p r i s o n e r ' s  release, the geographic 

area in w h i c h  the prisoner is r e q u i r e d  to reside, and other pertinent 

inform a t i o n  concerning the p r i s o n e r ' s  conditions of parole that may 

affect the victim.

(f) Upon request of the victim, if a prisoner is r e l ease d under 

AS 33.16.010(c), the b oa rd shall make every reasonabl e effort to 

n o t i f y  the v i c t i m  before the p r i s o n e r ' s  r e l e ase date. N o t i f i c a t i o n  

u n d e r  this subsecti on must include the expected date of the prisoner's 

release, the geographic area in which the prisoner is r e q u i r e d  to 

reside, and other pertinent i n f o r m a t i o n  concerning the prisoner's 

conditio ns of parole that m a y  affect the victim.

-  Sec. 33.16.130. A P P L I C A T I O N  F O R  D I S C R E T I O N A R Y  PAROLE. (a) A  

p r i s o n e r  eligible for d i s c r e t i o n a r y  parole m a y  apply to the board, for 

d i s c r e t i o n a r y  parole. As part of the a p plication for parole, the 

p r i s o n e r  shall submit to the b o a r d  a p aro le release plan that includes 

the prisoner's  plan for employment, residence, and other i n forma tion 

concer n i n g  the prisoner's r e h a b i l i t a t i v e  plans if released  on parole.

(b) Before the b o ard determines a prisoner's su itab i l i t y  for 

d i s c r e t i o n a r y  parole, the prisoner is e n t itl ed to a h e a r i n g  b efore the 

board. The p r i soner  shall be f u r n i s h e d  a copy of the p r e p a r o l e  r e­

ports listed in AS 33.16.110, and p e r m i t t e d  access to all records that 

w i l l  be considered by the board in m a k i n g  its decision except those 

that are m a d e  confidential b y  law. The prisoner m a y  also r e s p o n d  in 

w r i t i n g  to all materials c o n s i d e r e d  b y  the board, be presen t at the 

hearing, and p r esent evidence to the board.

(c) The b o a r d  shall issue its decision in w r i t i n g  and provide 

the basis for a denial of d i s c r e t i o n a r y  parole. A  copy of the d e c i­

sion shall be provid ed to the prisoner.

SCS C S H B  H I  (Jud) -8-



«

1

2

3

A

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Sec. 33.16.140. O R D E R  FOR PAROLE. An order for parole issued by 

the board, setting out the c ondit ions i m p osed under AS 33.16.150(a) 

and AS 33.16.150(b), and the date p a r o l e  custody ends, shall be fu r­

nis h e d  to each p r i sone r r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  parole.

Sec. 33.16.150. CONDI T I O N S  OF PAROLE. (a) As a cond ition of 

parole, a pris o n e r  r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  parole shall 

r e f r a i n  fr om conduct p u n i s h a b l e  by i m p r i s o n m e n t  under state or federal 

law or m u n i c i p a l  ordinance.

(b) The b o a r d  m a y  r e q uire as a c o n d itio n of disc retionary or 

m a n d a t o r y  parole that a p r i s o n e r  r e l e a s e d  on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

—  (3) remain w i t h i n  s t ated g e o g r a p h i c  limits unless written

pe r m i s s i o n  to depart from the stated limits is gra nted the parolee;

(4) report u p o n  r e lea se to the parole officer assigned to 

the parolee;

(5) report as r e q u i r e d  to the parole officer assi gned to 

the parolee;

(6) reside at a stated p l a c e  and n o t i f y  the b o a r d  of any 

change in place of residence;

(7) not possess or c o n trol firearms or other dangerous

w e a p o n s ;

ages;

(8) r e f r a i n  fr om p o s s e s s i n g  or con suming alcoholic bever-

(9) submit to r e a s o n a b l e  searches and seizures by a parole 

officer, or a peace o f ficer a cti ng u n d e r  the d i r e ction of a parole 

o f f i c e r ;

(10) submit to a p p r o p r i a t e  medical, m e n t a l  health, or c o n­

trolled substance or alcohol examination, treatment, or counseling;

-9- SCS C S H B  1 4 1 (Jud)
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(11) submit to periodic exam inations desig ned to detect the 

use of alcoho l or contro l l e d  substances;

(12) m a k e  re sti t u t i o n  ordered b y  the court to a v i c t i m  of 

the p r i s o n e r ' s  crime, according to a schedule e s t a b l i s h e d  by the 

board;

(13) refr ain from opening, maintaining, or using a checking

account or charge account;

(14) refrain fr om entering into a contract other than a

prenup tial contract or a m a r r i a g e  contract;
!

(15) r e f rain from o p e r ati ng a m o t o r  vehicle;

(16) r e f rain from entering an e s t a b l i s h m e n t  w h e r e  alcoholic

beverages are served, sold, or ot herwise dispensed;

(17) r e frain from p a r t i c i p a t i n g  in any other activity or

as s o c i a t i n g  w i t h  any other p e r s o n  that the b o a r d  determin es is r e a­

sonably likel y to diminis h the r e h a b i l i t a t i v e  goals of parole, or that 

m a y  endanger the public.

(c) Except for a condition imposed under (b)(4), (7), (9), (11) 

or (12) of this section, the b o a r d  m a y  g e n e r a l l y  del egate imposition 

of special c onditions und er (b) of this section to the dis cre t i o n  of 

the p arole officer.

(d) The b o a r d  m a y  require a p r i s o n e r  r e l e a s e d  on parole to 

comply w i t h  special conditions impo sed u n d e r  (b) of this section for 

any p e r i o d  up to the m a x i m u m  term u nder w h i c h  the p r i s o n e r  is subject j 

to the c u stody and j u r i s d i c t i o n  of the board.

Sec. 33.16.160. CHANG E IN P A R O L E  CONDITIONS. (a) U p o n  a p p l i­

cation of the state or the parolee, the b o a r d  m a y  change a condition 

of parole p r e v i o u s l y  imposed u nder AS 33.16.150(b).

(b) If the p r o p o s e d  change in conditions of parole is more 

restri ctive of a parolee's liberty, the p a rolee is e n t i t l e d  to notice 
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of the p r o p o s e d  change, the reasons for the p r o p o s e d  change, a hearing 

b efor e the board, and an opport u n i t y  to respond to the pro posed change 

and to present evidence.

(c) N o t w i t h s t a n d i n g  (a) and (b) of this section, w h e n  a parole 

officer determines that an emerge ncy situation r e q uires an immediate 

change in a condition  of parole, or the i mposition of a n e w  condition, 

the p a r o l e  officer m a y  impose the change or n e w  c o n d i t i o n  immediately, 

w i t h o u t  a hearing. The parole officer shall i m m e d i a t e l y  n otify the 

board of the imposi t i o n  of the emergency  change or n e w  condition and 

shall p r o v i d e  a w r i t t e n  report setting out the basis for the change or 

n e w  c ondi t i o n  and the n a t u r e  of the emergency. The effective period 

of a change in c o n d i t i o n  or imposition of a n e w  c o n d i t i o n  under this

subsecti on m a y  not e x c e e d  15 w o r k i n g  days.

(d) A  c o n d i t i o n  of pa role m a y  be changed, a n e w  condition of 

parole m a y  be imposed, or a n e w  or changed condition imposed under (c) 

of this section m a y  be e x t e n d e d  by a m e m b e r  of the board  or the 

b o a r d’s designee if, after a p r e l i m i n a r y  hearing, an emergency s i t u a­

tion is f o und that require s a change in condition. The effective 

p e rio d of a change in c ondi t i o n  under this subsection, the imposition

of a n e w  c o n d i t i o n  u n d e r  this subsection, or the e x t e n s i o n  under this

subsec t i o n  of a n e w  or change d condi t i o n  imposed u n d e r  (c) of this 

section m a y  not e xceed 90 days.

Sec. 33.16.170. C O N F I D E N T I A L I T Y  OF R E CORDS A N D  INFORMATION. (a) 

Except as p r o v i d e d  in (b) of this section, the p r e p a r o l e  reports 

listed in AS 33.16.110, and other i nformatio n o b t a i n e d  and used by the 

board u n d e r  this chapter, are c o nfide ntial and m a y  not be disclosed to 

anyone other than the board, the sentencing judge, the pros ec u t i n g  and 

defense attorneys, the prisoner, the prison er's attorney, the attorney 

for the board, the staff of the board, or others g r a n t e d  access to
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this information under this chapter.

(b) N o t w i t h s t a n d i n g  (a) of this section and AS 33.16.130(b), in 

a prepa role procee ding u n d e r  AS 33.16.130 the b o a r d  m a y  n o t  disclose 

to the prisoner or the p risone r's attorney

(1) diagnostic opinions that, if made k n o w n  to the eligible 

prisoner, could lead to serious d i s r u p t i o n  of the priso n e r ' s  i n s t i t u­

tional program;

(2) portions of a document that reveal sources of i n f o r m a­

tion o b t ained  upon a promise of confidentiality; or

(3) other in for m a t i o n  that, if disclosed, m a y  r e s u l t  in 

physica l h a r m  to any other person.

(c) When the board w i t h h o l d s  information from a p r i s o n e r  or the 

prisoner's attor ney under (b) of this section, the b o a r d  shall prov ide 

the p r i soner w i t h  an excised copy of the material or s u mmary of the 

ma t e r i a l  w i t h h e l d  contain ing as m u c h  specificity as the c i r c umstance s 

allow.

Sec. 33.16.180. D UTIES . OF THE COMMISSIONER. The commis s i o n e r

shall

(1) conduct investig ations of prisoners eligib le for d i s­

cretionary parole, as r e q u e s t e d  by the board;

(2) supervise the conduct of parolees;

(3) appoint and a s sign parole officers and personnel;

(4) provide the board, w i t h i n  30 days after sentencing, 

i n for mation on a sentenced p r i s o n e r  w h o  m a y  be eligibl e for d i s c r e­

tionary p arole u nd er AS 33.16.090;

(5) n o t i f y  the b o a r d  and p r o v i d e  information on a p r i soner 

120 days b efore the prisoner's m a n d a t o r y  release date, if the p r i s o n e r  

is to be r e l e a s e d  to m a n d a t o r y  parole; and

(6) m a i n t a i n  records, files, and accounts as r e q u e s t e d  by 

SCS CSHB 1 4 1 (Jud) -12-



the board.

Sec. 33.16.190. PAROLE A N D  P R O B A T I O N  OFFICERS. An officer a p­

pointed by the commissioner u nder AS 33.05.020(a) or under AS 3 3 .16.— 

180, m a y  discharge duties under  AS 33.05 or AS 33.16.

Sec. 33.16.200. CUSTODY  OF PAROLEE. Except as p r o v i d e d  in 

AS 33.16.210.. the board retains custody of d i s cr etionary and m a n d a t o r y  

parolees until the expiratio n of the m a x i m u m  term or terms of i m p r i s­

onment to w h i c h  the parolee is sentenced.

Sec. 33.16.210. D I S C HARGE OF PAROLEE. The b o a r d  m a y  u n c o n d i­

tionally discharge a p a rolee from the j u r i s d i c t i o n  and custody of the 

b o a r d  after the parolee has completed two years of parole, if the 

sentence of the par olee does not include a residual p e riod of p r o­

bation. A  parolee w i t h  a residual p e r i o d  of p r o b ati on may, after two 

years of parole, be discha r g e d  by the boar d to immediately begin 

serving the residual p e r i o d  of probation.

Sec. 33.16.220. R E V O C A T I O N  OF PAROLE. fa) The b o a r d  m a y  revoke 

parole for conduct in v i o l a t i o n  of AS 33.16.150(a) or ( b ) .

(b) Except as p r o v i d e d  in (e) of this section, w i t h i n  15 w o r king 

days after the arrest and in car c e r a t i o n  of a parolee for v i o l a t i o n  of 

a c o n d iti on of parole, the b o a r d  or its designee shall h o l d  a p r e l i m i­

nar y  hearing. At the p r e l i m i n a r y  hearing, the b oard or its designee 

shall det ermine if there is p r o b a b l e  cause to believe that the parolee 

v i o l a t e d  the conditions of p arole and, w h e n  probabl e cause exists, 

w h e t h e r  the paro lee should be r e l e a s e d  pending a final r e v o c a t i o n  

hearing. A  finding of p r o b a b l e  cause at a p r e l i m i n a r y  h e a r i n g  in a 

crimin al case is conclusi ve proof of p r o bab le cause that a parole 

v i o l a t i o n  occurred.

(c) In d etermi ning w h e t h e r  a p a r o l e  v i o l a t o r  should be released 

p e n d i n g  a final r e v o c a t i o n  hearing, the b o a r d  or its designee shall
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c o n s i d e r

(1 )  the l i k e l i h o o d  o f  the  p a r o l e e ’ s appearance a t  a f i n a l  

r e v o c a t i o n  h e a r in g ;

(2 )  the s e r i o u s n e s s  o f  the a l l e g e d  v i o l a t i o n ;

(3)  whether the p a r o l e e  p r e s e n t s  a danger to  the community;

and

(A) whether thu p a r o l e e  i s  l i k e l y  t o  f u r t h e r  v i o l a t e  con ­

d i t i o n s  o f  p a r o l e .

(d )  I f  the  p a r o l e  v i o l a t o r  i s  r e l e a s e d  pending a f i n a l  r e v o c a -  

t i o n  h e a r i n g ,  the board  or  i t s  d e s ig n e e  may impose a d d i t i o n a l  c o n ­

d i t i o n s  n e c e s s a r y  t o  ensure  the p a r o l e e ' s  appearance  a t  the f i n a l  

r e v o c a t i o n  h e a r in g ,  and to  p re v e n t  f u r t h e r  v i o l a t i o n  o f  c o n d i t i o n s  o f  

p a r o l e .

( e )  A p r e l i m in a r y  heading  under (b )  o f  t h i s  s e c t i o n  i s  no t  r e ­

q u ir e d  i f  the board  h o ld s  a f i n a l  r e v o c a t i o n  h ea r in g  w i t h i n  20 working

days a f t e r  the  p a r o l e e ' s  a r r e s t  and i n c a r c e r a t i o n .

( f )  The board  s h a l l  h o l d  a f i n a l  r e v o c a t i o n  h e a r in g  no l a t e r

than 120 days a f t e r  a p a r o l e e ' s  a r r e s t ,  s u b j e c t  t o  r e s t r i c t i o n s  a r i s ­

ing  under AS 3 3 .1 0 .0 1 0  and (g )  o f  t h i s  s e c t i o n .

(g )  When the b a s i s  f o r  the  r e v o c a t i o n  p r o c e e d in g  i s  a c r im in a l  

ch a rg e ,  the  p a r o l e e  may r e q u e s t ,  o r  the  board  upon i t s  own m otion  may 

p r o p o s e  th a t  f u r t h e r  p r o c e e d in g s  on the  r e v o c a t i o n  be d e la y e d .  In 

making the  d e te rm in a t io n  t o  d e la y  f u r t h e r  p r o c e e d i n g s ,  the board  s h a l l  

c o n s i d e r  p r e j u d i c e  th a t  may r e s u l t  t o  the  p a r o l e e ' s  and the  s ta te ' s ,  

i n t e r e s t s  in  the  pending c r i m i n a l  c a se  and the p a r o l e e ' s  d e c i s i o n  to  

d e la y  f i n a l  r e v o c a t i o n  p r o c e e d i n g s .  I f  good cause t o  p r o c e e d  i s  

fou nd ,  the  boa rd  s h a l l  c o n s u l t  w i t h  the  a t t o r n e y  g e n e ra l  b e f o r e  c o n ­

t i n u in g  the f i n a l  r e v o c a t i o n  p r o c e e d in g .

(h) At a f i n a l  r e v o c a t i o n  h e a r i n g ,  a v i o l a t i o n  o f  a c o n d i t i o n  o f  
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parole m u s t  be e s t a b l i s h e d  by a prepon d e r a n c e  of the evidence.

(i) If, after the final revocation hearing, the b oard finds that 

the p a rolee has v i o l a t e d  a condition of parole imposed under AS 33.- 

16.150(b), or a law or ordinance, the b o a r d  m a y  revoke all or a p o r­

tion of the parole, or change any condition of parole.

Sec. 33.16.230. W A I V E R  OF HEARING. A  p r i s o n e r  or parolee may 

waive the right to a h e aring provi d e d  under AS 33.16.120, 33.16.160, 

or 33.16.220 by s ubmit t i n g  a w r i t t e n  w a i v e r  to the board.

Sec. 33.16.240. A R R E S T  OF A  PAROLE VIOLATOR. (a) A  parolee m ay 

be arrested, w i t h  or w i thout a warrant, for a v i o l a t i o n  of parole.

(b) A  w a r r a n t  for the arrest of a parolee w h o  is charged w i t h  a 

v i o l a t i o n  of p a r ole m a y  be issued by the board, or a m e m b e r  of the 

bosrd, b a s e d  on p r o b a b l e  cause that a v i o l a t i o n  has occurred.

(c) A  p arole officer may, w i t h o u t  a warrant, arrest a parolee 

for a v i o l a t i o n  of parole only if there is danger to the public, if 

there is a likeli h o o d  that the parolee wi ll flee, or if the parolee 

c ommitted a crime in the presence of the parole officer.

(d) If a parolee is arrested w i t h o u t  a warrant, the parole 

officer shall n o t i f y  the board no later than the w o r k i n g  day i m m e d i­

ately f o l l o w i n g  the arrest. The parole officer shall, w i t h i n  five

w o r k i n g  days after the arrest, provide the b o a r d  w i t h  a w r i t t e n  report
.

setting out the alleged v i o l a tion and circumstan ces that requi red j 

immediate a rrest of the parolee.

(e) A  p a rolee a r r e s t e d  for v i o l a t i o n  of parole is not entitled 

to bail.

(f) Time spent in custody p e nd ing r e v o c a t i o n  p r o c e e d i n g s .shall 

be c r e dite d towar d the u n e x p i r e d  term of i mprisonment of the parolee; 

however, the time the parole e was at liberty on parole does not alter 

the time the p a r olee was sentenced to serve.

-15- SCS CSHB 1 4 1 (Jud)
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Sec. 33.16.250. E X E C U T I O N  OF W A R R A N T  F O R  A R R E S T  OF PAROLEE. (a)

A  parole officer, or a p e a c e  o f f i c e r  acting at the r e q u e s t  of a parole

officer, shall execute a w a r r a n t  i_>sued under AS 33.16.240 by ar­

rest i n g  the parolee and c o n f i n i n g  the parolee in a c o r r e c t i o n a l  facil­

ity d esignat ed by the commissioner.

(b) The parole o f ficer or peace officer shall i m m e d i a t e l y  notify 

the board or a m e m b e r  of the b o a r d  of an arrest u n d e r  (a) of this 

section.

Sec. 33.16.260. DEFINITIONS. In this chapter

(1) "board" m e a n s  the b o a r d  of parole;

(2) " c o m m i s s i o n e r” mea n s  the commissioner of corrections;

(3) " c o n t r o l l e d  substance" means a drug, substance, or

immediate p r e c ursor i n c l u d e d  in the schedules set out in AS 11.71.- 

140 - 11.71.190;

(4) "crime a g a inst a person" has the m e a n i n g  given in 

AS 33.30.900;

(5) "department" m e a n s  the Dep artment of Corrections;

(6) " d i s c r e t i o n a r y  p a r o l e "  means the r e lease of a prisoner

b y  the b o a r d  before the e x p i r a t i o n  of a term, subject to conditions 

imposed by the b o a r d  and subject to its custody and jurisdiction;

(7) "mandatory  p a r o l e "  means  the release of a p r i s o n e r  who 

was sentenced to one or m o r e  terms of imprisonment e x c e e d i n g  180 days,

for the p e r i o d  of g o o d  time c r e d i t e d  under AS 33.20, subject to con­

ditions imposed by the b o a r d  and subject to its c u stody  and j u r i s d i c­

tion;

(8) "parolee" m e a n s  a prisoner, sentenced to one or more 

terms of imprisonment e x c e e d i n g  18n days, released by the b o a r d  or by 

op e r a t i o n  of law b e fore the e x p i r a t i o n  of the term, subject to the 

cu s t o d y  and j u r i s d i c t i o n  of the board;

SCS CSHB 1 4 1 (Jud) -16-
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(9) "prisoner" m eans an offende r confined for a v i o l a t i o n  

of state law, but does not include a p e r s o n  confined u nder  AS 47;

(10) "victim" has the m e a n i n g  given in AS 12.55.185.

* Sec. 3. AS 33.20.040(a) is r e p e a l e d  and reena cted to read:

Sec. 33.20.040. R E L E A S E D  PRISONER. (a) A  p r i soner r e l e a s e d  

under AS 33.20.030 shall be r e l e a s e d  on m a n d a t o r y  parole to the 

c u sto dy and j u r i s d i c t i o n  of the p a ro le b o a r d  under AS 33.16, u n t i l  the 

ex p i r a t i o n  of the m a x i m u m  term to w h i c h  the prisoner was sentenced, if 

the t e r m  or terms of impriso nment ex cee d e d  180 days. However, a 

p r i s o n e r  r e l eas ed on m a n d a t o r y  p a r ole m a y  be dischar ged under A S  33.-

16.210 b e f o r e  the ex pira t i o n  of the term. A  prisoner w h o  w a s  s e n­

tenced to an imprisonment of 180 days or less shall be u n c o n d i t i o n a l l y  

di-scharged, except as p r o v i d e d  in (c) of this section.

* Sec. 4. AS 33 20.040 is a m r^ded by a dding a n e w  subsection to read:

(c) If a prisoner's sentence includes a residual p eriod of 

probation, a priso n e r  r e l e a s e d  u n d e r  AS 33.20.030 shall immediate' 

b e g i n  serving the residual p r o b a t i o n a r y  period, except that if m a n d a­

tory p a r o l e  is required u n d e r  (a) of this section, serving the p r o b a­

tio n a r y  p e r i o d  shall imm ediately f o l l o w  discharge from parole.

* Sec. 5. AS 3 9 . 5 0 . 2 0 0 ( b ) (20) is amend ed to read:

(20) (STATE] Board of P a r o l e  (AS 33.16.020 [AS 33.15.010]);

* Sec. 6. AS 44.66.010(a)(3) is a m e n d e d  to read:

(3) [STATE] Board  of P a r o l e  (AS 33.16.020 [AS 33.15.010]) 

-- June  30, 1989 [1985];

* Sec. 7. AS 33.15 is repealed.

* Sec. 8. Current members  of the b o a r d  of parole a p p o i nted under 

AS 33.15.010, r e p e aled m  sec. 7 of this Act, retain their m e m b e r s h i p  on 

the b o a r d  of parole under AS 33.16.020. To accomplish the p u r p o s e  of 

AS 33.16.020, the governor shall designate one m ember whose term expires on

-17- SCS CSHB 1 4 1 (Jud)
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J a n u a r y  1, 1987; one member w h o s e  term expires on J a nua ry 1, 1988; one

m e m b e r  w h o s e  term expires on J a n u a r y  1, 1989; one m e m b e r  w h o s e  term expires 

on J a nuar y 1, 1990; and one m e m b e r  whose t erm expires on J a n uary 1, 1991.

* Sec. 9. APPLICABILITY. A S  33.1 6.090(b), enacted in sec. 2 of this 

Act, shall be applied p r o s p e c t i v e l y , except that prisoners sentenced before 

the eff ective date of this Act are eligible for d i s c r e t i o n a r y  parole during 

a term of sentence enhancement imposed under AS 12.55.155(a) or during the 

term of a consecutive or p a r t i a l l y  conse cutive presumptive sentence imposed 

un d e r  AS 12.55.025(e) or (g) if the sentenci ng court orders discretiona ry 

parole  e l i g i b i l i t y  for that period.

* Sec. 10. This Act takes effect January 1, 1986.

SCS CSHB H I  (Jud)
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p. 1,  l i n e  14, between "under"  and "AS" add:

"AS 3 3 .1 6 .0 9 0  and" 

p .  5 ,  l i n e  21, a f t e r  " im p o s e d , "  add

o n e - f o u r t h  o f  an enhanced p e r i o d  o f  con f inem ent  imposed under AS 

1 2 . 5 5 . 1 5 5 ( a ) ,
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Page 4,  l i n e  26 renumber e x i s t i n g  " ( c ) "  t o  " ( d ) "  and add:

(c) A p r i s o n e r  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  during  a p e r i o d  

o f  sentence  enhancement imposed under AS 1 2 .5 5 .1 5 5 (a )  o r  d u r ing  the 

subsequent term o f  a c o n s e c u t iv e  or  p a r t i a l l y  c o n s e c u t i v e  presumptive  

sen tence  imposed under AS 1 2 .5 5 .0 2 5 (e )  o r  (g) must se rv e  the  unen­

hanced p o r t i o n  o f  the  term o r  the i n i t i a l  presumptive  term b e f o r e  

b e in g  o th e rw is e  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  under AS 3 3 . 1 6 . -  

100 (c )  o r  (d) . For purposes  o f  t h i s  s u b s e c t i o n ,  the  most s e r i o u s  

o f f e n s e  in  the ca se  o f  c o n s e c u t i v e  o r  p a r t i a l l y  c o n s e c u t i v e  presump­

t i v e  s e n t e n c e s ,  w i l l  be c o n s id e r e d  the i n i t i a l  presumptive  term. The 

unenhanced term o r  the i n i t i a l  presumptive term i s  c o n s id e r e d  served  

f o r  purposes  o f  d i s c r e t i o n a r y  p a r o l e  on the  dat f  the  unenhanced__or 

i n i t i a l  presum ptive  s e n ten ce  i s  due t o  e x p i r e  [ e x c lu d in g  a n y / l e s s ]  

good time earned under AS 3 3 .2 0 .0 1 0 .  ^ ^

SXB



PAROLE E L I G I B I L I T Y

DISCRETIONARY PAROLE ^ELIGIBILITY MANDATORY PAROLE ELIGIBILITY

O ffen se

A f e l o n i e s
Repeat B & C f e l o n i e s n o t  e l i g i b l e
Sexual A s s a u l t  1° AS 3 3 . 1 6 . 0 9 0 (b)
Sexual  Abuse o f  Minor 1° 

1s t  O f f e n d e r s
B&C F e l o n i e s e l i g i b l e  a f t e r  1 /4  o f  term I f  o f f e n d e r  i s  s en ten ced  t o  se rv e  mor
misdemeanants w ith AS 3 3 . 1 6 . 1 0 0 ( c ) than 180 d ays ,  then upon r e l e a s e  froiv

o v e r  180 days i n c a r c e r a t i o n  o f f e n d e r  i s  on mandator 
p a r o l e  f o r  p e r i o d  o f  good t ime earned 
in  p r i s o n .

Murder 1 & 2,  Kidnapping, e l i g i b l e  a f t e r  1 /3  o f  term o r
M iscon d u ct  i n v o l v i n g  a mandatory minimum w h ich ever  i s I f  o f f e n d e r  i s  sen ten ced  t o  se rv e  l e s

c o n t r o l l e d  s u b sta n ce  1° g r e a t e r than 181 da ys ,  then upon r e l e a s e  o f f e
AS 3 3 .1 6 .1 0 0 (d ) d er  i s  u n c o n d i t i o n a l l y  d i s c h a r g e d .  

AS 3 3 .2 0 .0 4 0 (a )
Aggravated not  e l i g i b l e  d u r in g  i n i t i a l  p r e ­
A f e l o n i e s , sumptive term, but e l i g i b l e  a f t e r
r e p e a t  B & C  o f f e n d e r s 1 /4  o f  ag gra vated  p o r t i o n  o f
Sexual  A s s a u l t  1° s e n te n ce
Sexual  Abuse o f  Minor 1° AS 3 3 .1 6 .0 9 0 ( b )  

AS 3 3 . 1 6 . 1 0 0 ( c )

C o n s e c u t iv e not  e l i g i b l e  d u r in g  i n i t i a l  p r e ­
A f e l o n i e s sumptive term, but  e l i g i b l e  a f t e r
r e p e a t  B & C  f e l o n i e s 1/4  o f  subsequent  term.
Sexual  A s s a u l t  1°
Sexual  Abuse o f  Minor 1°

* S e n t e n c i n g  Judge m a y  further rest rict d i s c r e t i o n a r y  parole eligibility,
AS 12.55.115



as of 11-7-84

C la ss  A F e l o n i e s

M anslaughter  4 3
A s s a u l t  1° 5 1
Robbery 1° 1 0 1
Arson 1° 2
Escape 1° 3
M iscon d u ct  I n v o lv i n g  

C o n t r o l l e d  Substance  2° 7

C la ss  B F e l o n i e s

Nonpresumptive Presumptive

A s s a u l t  2° 23 12
Sexual  A s s a u l t  2° 20 2
Sexual  Abuse o f  Minor 2° * *
Unlawful  E x p l o i t a t i o n  o f

Minor 3 0
Robbery 2° 13 5
T h e f t  1° 6 0
B u rg la ry  1° 34 32
Arson 2° 5  0
F o rg e ry  1° 2 2
B r ib e r y  1  0
Escape 2° 5 13
M isco n d u ct  I n v o l v i n g

C o n t r o l l e d  Substance  3° 25 9

C la ss  C F e l o n i e s

C r i m i n a l l y  N e g l ig e n t
Homicide 5 0

A s s a u l t  3° 20 9
Sexual  Abuse o f  Minor 3° * *
I n c e s t  4 0
C o e r c i o n  1 0
T h e f t  2° 20 18
B u rg la ry  2° 26 25
C r im ina l  M i s c h i e f  2° 2 2
F o rg e ry  2° 4 6

Escape 3° 1 0
M iscon d u ct  i n v o l v i n g

weapon 1° 2 5
M iscon d u ct  I n v o l v i n g

C o n t r o l l e d  Substance  4° 4 1

* Sexual  Abuse o f  Minor in  2° and 3° was a combined 
s t a t i s t i c  w i t h :

nonpresum ptive  presum ptive

37 10

** Nonpresumptive o f f e n d e r s  may be p a r o l e  e l i g i b l e ,  
bu t  s t a t i s t i c s  do not  r e f l e c t  f u r t h e r  r e s t r i c t i o n s  
on p a r o l e  e l i g i b i l i t y  which may have been imposed 
by s e n t e n c in g  c o u r t  under AS 3 3 .1 5 .2 3 0 .

; •' • . . ...



P A ROL E E L I G I B I L I T Y

DISCRETIONARY PAROLE ♦ELIGIBILITY MANDATORY PAROLE ELIGIBILITY

O ffen se

A f e l o n i e s
Repeat B & C  f e l o n i e s no t  e l i g i b l e
Sexual A s s a u l t  1° AS 3 3 . 1 6 . 0 9 0 (b)
Sexual Abuse o f  Minor 1° 

1 s t  O f f e n d e r s
B&C F e l o n i e s e l i g i b l e  a f t e r  1 /4  o f  term I f  o f f e n d e r  i s  s e n te n ce d  t o  se rv e  mor
misdemeanants w ith AS 3 3 . 1 6 . 1 0 0 ( c ) than 180 d a y s ,  then upon r e l e a s e  froiv

o v e r  180 days i n c a r c e r a t i o n  o f f e n d e r  i s  on mandator 
p a r o l e  f o r  p e r i o d  o f  good t ime earned 
in  p r i s o n .

Murder 1 & 2,  K idnapping , e l i g i b l e  a f t e r  1 /3  o f  term o r
M iscon du ct  i n v o l v i n g  a mandatory minimum w h ich ever  i s I f  o f f e n d e r  i s  s en ten ced  t o  se rv e  l e s

c o n t r o l l e d  su b sta n ce  1° g r e a t e r than 181 d a y s ,  then upon r e l e a s e  o f f e
AS 3 3 .1 6 .1 0 0 ( d ) d e r  i s  u n c o n d i t i o n a l l y  d i s c h a r g e d .  

AS 3 3 .2 0 .0 4 0 ( a )
A ggravated not  e l i g i b l e  d u r in g  i n i t i a l  p r e ­
A f e l o n i e s , sumptive term, but  e l i g i b l e  a f t e r
r e p e a t  B & C  o f f e n d e r s 1 /4  o f  ag gra vated  p o r t i o n  o f
Sexual  A s s a u l t  1° sen ten ce
Sexual  Abuse o f  Minor 1° AS 3 3 .1 6 .0 9 0 ( b )  

AS 3 3 . 1 6 . 1 0 0 (c)

C o n s e c u t iv e no t  e l i g i b l e  d u r in g  i n i t i a l  p r e ­
A f e l o n i e s sumptive term, but  e l i g i b l e  a f t e r
r e p e a t  B & C  f e l o n i e s 1 /4  o f  subsequent  term.
Sexual  A s s a u l t  1°
Sexual  Abuse o f  Minor 1°

* S e n t e n c i n g  Judge m a y  further restrict d i s c r e t i o n a r y  p a r o l e  eligibility,
AS 12.55.115



as of 11-7-84

C la ss  A F e l o n i e s

M anslaughter 43
A s s a u l t  1° 51
Robbery 1 0 1 0 1
Arson 1° 2
Escape 1° 3
M iscon d u ct  I n v o l v i n g  

C o n t r o l l e d  Substance  2° 7

C la ss  B F e l o n i e s

Nonpresumptive Presumptive

A s s a u l t  2° 23 12
Sexual  A s s a u l t  2° 20 2
Sexual  Abuse o f  Minor 2° * *
Unlawful  E x p l o i t a t i o n  o f

Minor 3 0
Robbery 2° 13 5
T h e f t  1° 6 0
B u rg la ry  1° 34 32
Arson 2° 5  o
F o rg e ry  1 0 2 2
B r ib e r y  1  o
Escape 2° 5 13
M iscon du ct  I n v o lv i n g

C o n t r o l l e d  Substance  3° 25 9

C la ss  C F e l o n i e s

C r i m i n a l l y  N e g l ig e n t
Homicide 5  o

A s s a u l t  3° 20 9
Sexual  Abuse o f  Minor 3° * *
I n c e s t  4 0
C o e r c i o n  1  o
T h e f t  2° 20 18
B u rg la ry  2° 26 25
C r im in a l  M i s c h i e f  2° 2 2
F o rg e ry  2° 4 5
Escape 3° 1 0
M iscon du ct  i n v o l v i n g

weapon 1 ° 2 5
M iscon d u ct  I n v o l v in g

C o n t r o l l e d  Substance  4° 4 1

* Sexual  Abuse o f  Minor in  2° and 3° was a combined 
s t a t i s t i c  w i t h :

nonpresum ptive  presum ptive

37 10

** Nonpresumptive o f f e n d e r s  may be p a r o l e  e l i g i b l e ,  
but  s t a t i s t i c s  do not  r e f l e c t  f u r t h e r  r e s t r i c t i o n s  
on p a r o l e  e l i g i b i l i t y  which may have been imposed 
by s e n t e n c in g  c o u r t  under AS 3 3 .1 5 .2 3 0 .
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House Judiciary Committee Ju„ “ ^ 9 9 * 1 1
(907) 465-4990

LETTER OF INTENT 

CSHB 141(Jud)

In considering CSHB 141 (Jud), the Judiciary Committee 
o f  the House o f  Representatives intends the provisions o f  AS 
33.16.010 relating to  Parole to  o ffe r  a system o f  
discretionary and mandatory parole consistent with the 
holding in Braham v . B eim e, 675 P .2d 1297 (Alaska 1984), 
whereby both systems are the same except as to  how the 
offender is  placed on parole.

The Carmittee further intends that the provisions o f  AS 
33.16.090(b) i s  to  have prospective application. Under th is 
section prisoners sentenced to  presumptive sentences are 
e lig ib le  fo r  discretionary parole during any period o f  
enhancement imposed for  an aggravated offense, or during any 
period o f  a subsequent presumptive term imposed simultaneous 
with and consecutive to  a non-eligih le presumptive term. 
However, in  that sore sentencing courts believed they 
previously had the a b ility  to  make an offender e lig ib le  
during these periods, and the courts ordered discretionary 
parole e l ig ib i l i t y ,  the orders o f  the courts w il l  be 
recognized. Furthermore, in those situations where the 
sentencing courts did not consider discretionary parole 
during such a period, the carmittee intends that an offender 
be allowed to  p etition  fo r  post conviction r e l ie f  under 
Criminal Rule 35 so that the sentencing court may, in i t s  
d iscretion , order discretionary parole e l i g i b i l i t y ' for that 
period.

V v _ — U l
M . M .  M i l l e r ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e



January 28, 1985

t
The Honorable Ben G russendorf  
Speaker o f  the House 
A laska S ta te  L e g i s l a t u r e  
Pouch V
Juneau, AK 99811

Dear R e p re s e n ta t iv e  G ru sse n d o r f :

Under the  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  18, o f  the  Alaska 
C o n s t i t u t i o n ,  I am t r a n s m i t t in g  a b i l l  r e l a t i n g  t o  the  
a d m i n is t r a t i o n  o f  p a r o l e .  The b i l l  updates  the s t a t u t o r y  
a u t h o r i t y  f o r  p a r o l e  a d m i n i s t r a t i o n ,  c l a r i f y i n g  a p p a r e n t ly  
c o n f l i c t i n g  d i c t a t e s  o f  c o u r t  d e c i s i o n s ,  and p r o v i d i n g  a 
h ig h e r  degree  o f  c e r t a i n t y  in  the  p a r o l e  p r o c e s s .  Under the  
b i l l ,  e x i s t i n g  AS 3 3 .1 5 ,  g o v e r n in g  p a r o l e  a d m i n is t r a t i o n  i s  
r e p e a l e d ;  the  r e - o r g a n i z e d  and r e v i s e d  p a r o l e  a d m i n is t r a t i o n  
s t a t u t e s  are  p la c e d  in  new AS 3 3 .1 6 .

Under t h i s  b i l l ,  a l l  p r i s o n e r s  sen tenced  t o  term s o f  im­
pr isonm ent  o f  more than 180 days are  e l i g i b l e  f o r  p a r o l e .  
P a r o le  may be gran ted  d i s c r e t i o n a r i l y  by the  p a r o l e  board  
f o r  n o n -p re su m p t iv e ly  sen ten ced  p r i s o n e r s ,  o r  i t  may be 
a t t a i n e d  m a n d a to r i ly  through the  accum ula t ion  o f  good  t ime 
c r e d i t s  by the  p r i s o n e r  w h i le  i n c a r c e r a t e d .  The board  
r e t a i n s  c u s to d y  and j u r i s d i c t i o n  o v e r  a l l  p a r o l e d  p r i s o n e r s  
u n t i l  the  e x p i r a t i o n  o f  the  maximum term s o f  im prisonm ent t o  
which the p r i s o n e r  was s e n te n c e d ,  u n le s s  the  p a r o l e e  i s  
d i s c h a r g e d  e a r l y  under AS 3 3 .1 6 .2 1 0 .

This  b i l l  c l a r i f i e s  e x i s t i n g  law by c l e a r l y  s t a t i n g  t h a t  
p r i s o n e r s  w ith  presum ptive  s e n t e n c e s ,  w ith  ag gra vated  p r e ­
sumptive s e n t e n c e s ,  o r  w ith  c o n s e c u t i v e  presum ptive  sen ­
t e n c e s  are  not  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e .  A dd i ­
t i o n a l l y ,  i t  c l e a r l y  s e t s  ou t  th a t  p r i s o n e r s  r e l e a s e d  on 
mandatory p a r o l e  as w e l l  as on d i s c r e t i o n a r y  p a r o l e  are  
s u b j e c t  t o  the  c u s to d y  and j u r i s d i c t i o n  o f  the  b o a rd .  
A ttend ant  t o  t h i s ,  the  board  may s e t  c o n d i t i o n s  o f  r e l e a s e  
w h ich ,  i f  v i o l a t e d ,  can r e s u l t  in  the  r e i n c a r c e r a t i o n  o f  the  
p a r o l e e .

For th o se  p r i s o n e r s  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e ,  the  
minimum amount o f  the  s e n ten ce  r e q u i r e d  t o  be serv ed  has



been r e t a i n e d  f o r  i n d i v i d u a l s  c o n v i c t e d  o f  f i r s t  o r  second  
d e g re e  murder,  o r  o f  k idnapp ing ;  i t  i s  o n e - t h i r d  o f  the  
s e n t e n c e .  For the  remainder o f  the  p r i s o n e r s  p o t e n t i a l l y  
e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  —  misdemeanants s e r v i n g  
o v e r  180 d a ys ,  and f i r s t - t i m e  c l a s s  B o r  C f e l o n s  —  the  
minimum term b e f o r e  c o n s i d e r a t i o n  has been shortened '  t o  
o n e - q u a r t e r  o f  the  s e n te n c e .  In a d d i t i o n ,  a judge a t  sen ­
t e n c i n g  i s  p e rm it te d  t o  s e t  a l o n g e r  minimum term  f o r  
t h e s e  p r i s o n e r s  b e f o r e  they  may be c o n s id e r e d  f o r  d i s c r e ­
t i o n a r y  p a r o l e .

In s e t t i n g  c o n d i t i o n s  o f  rele^<=e f o r  both  mandatory and 
d i s c r e t i o n a r y  p a r o l e e s ,  the  b • r e q u i r e s  t h a t  the  p a r o l e e  
n ot  v i o l a t e  any laws o r  o rd in an  and perm its  the  boa rd
t o  s e t  numerous o t h e r  c o n d i t i o n '  ' .a t  w i l l  r e a s o n a b ly  en ­
sure  th a t  the  p a r o l e e  a t t a i n s  . a b i l i t a t i o n  and r e i n t e ­
g r a t i o n  i n t o  s o c i e t y .  The board  may a l s o  r e q u i r e  t h a t  the  
p a r o l e e  pay r e s t i t u t i o n  t o  the  v i c t i m  o f  the c r im e .

F i n a l l y ,  the  b i l l  s e t s  ou t  i n  d e t a i l  the f a c t o r s  t h a t  
shou ld  be c o n s id e r e d  when g r a n t in g  d i s c r e t i o n a r y  p a r o l e ;  
the  p r o c e d u r e s  f o r  g r a n t in g ,  r e v o k in g ,  o r  r e s c i n d in g  p a ­
r o l e ;  and the  c o n s i d e r a t i o n s  t h a t  must be ad dressed  when 
d e c i d i n g  whether an a l l e g e d  p a r o l e  v i o l a t o r  i s  t o  be r e ­
l e a s e d  pending  r e v o c a t i o n  p r o c e e d in g s .

D r a f t s  o f  the b i l l  have been e x t e n s i v e l y  d i s c u s s e d  by mem­
b e r s  o f  c r i m in a l  j u s t i c e  a g e n c i e s ,  and t h i s  f i n a l  v e r s i o n  
a d d re ss e s  the  con cern s  th e y  have r e g a rd in g  our  c u r r e n t  
system o f  p a r o l e .  I urge your  prom pt a c t i o n  on t h i s  mea­
s u re .

S i n c e r e l y ,

B i l l  S h e f f i e l d
Governor
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Sectiorral Analy s i s  and Commentary - CSHB 141 (Jud)

For the f o u r t h  c o n s e c u t i v e  l e q i s l a t u r e ,  l e g i s l a t i o n  has 
been in t r o d u ce d  t o  r e w r i t e  the Alaska P aro le  A dm in is tra t ion  A c t .  
The o r i g i n a l  P a ro le  A d m in is t r a t io n  A c t ,  AS 3 3 .1 5 ,  was adopted in 
1960. In the  ensu ing  25 yea rs  the c r i m in a l  j u s t i c e  system in 
Alaska has undergone r a d i c a l  change,  y e t  the  P aro le  A d m in is tra ­
t i o n  A ct  has o n ly  been amended on a p iecem ea l  b a s i s  w ithou t  the 
b e n e f i t  o f  comprehensive  r e s e a r c h  and c a r e f u l  a n a l y s i s .  Although 
the  c u r r e n t  o p e r a t i o n s  o f  the  board meet o r  exceed  most n a t i o n a l ­
l y  a c ce p te d  c o r r e c t i o n a l  s tandards  and c o u r t  d e c i s i o n s ,  e x i s t i n g  
law dses  not  r e f l e c t  t h i s .  As noted  in  the  1984 L e g i s l a t i v e  Au­
d i t  cn the  P a ro le  Board ,  " [ e j x i s t i n g  s t a t u t e s  r e l a t i n g  t o  the  
P a r o le  Board are vague ,  la ck  s p e c i f i c  d i r e c t i o n  in  some areas  and 
are i n c o n s i s t e n t  in  o t h e r  a r e a s . "  The vagueness  and a m b ig u i t i e s  
c o n t a in e d  in  e x i s t i n g  law are le a d in g  t o  an ev er  in c r e a s i n g  
amount o f  l i t i g a t i o n .  CSHB 141 c l a r i f i e s  these  a m b ig u i t i e s ,  
w h i le  p r o v id in g  c l e a r  d i r e c t i o n  f o r  p a r o l e  a d m in is t ra t i o n  in  
l i g h t  o f  the e v o l u t i o n a r y  changes in  the c r im in a l  j u s t i c e  system 
which have r e s u l t e d  from r e c e n t  case  d e c i s i o n s .  The b i l l  a l s o  
embodies many p r o f e s s i o n a l  standards  o f  the c o r r e c t i o n s / p a r o l e  
f i e l d  w h i le  s e t t i n g  parameters  f o r  the o p e r a t i o n  o f  a p a r o le  s y s ­
tem in  A laska .

A r t i c l e  I I I ,  S e c t i o n  21 o f  the Alaska C o n s t i t u t i o n  r e ­
q u i r e s  th a t  "A p a r o l e  system s h a l l  be p ro v id e d  by l a w . ” As an 
i n t e g r a l  p a r t  o f  the  c r i m i n a l  j u s t i c e  system, p a r o l e  can be an 
in v a lu a b le  t o o l  i .i  r e h a b i l i t a t i n g  o f f e n d e r s  by ensuring  th a t  they  
a re  r e in t e g r a t e d  back i n t o  s o c i e t y  with a s s i s t a n c e  and d i r e c t i o n .  
P a ro le  can a l s o  enhance p u b l i c  p r o t e c t i o n  by e s t a b l i s h i n g  and 
e n f o r c i n g  c o n d i t i o n s  o f  r e l e a s e  d es ig ned  t o  reduce  r i s k  t o  the  
pubJLic. F i n a l l y ,  p a r o l e  can be a p o s i t i v e  f a c t o r  in  re d u c in g  
p r i s o n  ov ercrow d ing  by r e l e a s i n g  l o w - r i s k  o f f e n d e r s  from i n c a r ­
c e r a t i o n  under r e a l i s t i c  c o n d i t i o n s .  The d i c t a t e s  o f  A r t i c l e  
I I I ,  S e c t i o n  21 n e c e s s i t a t e  l e g i s l a t i v e  a c t i o n  t o  p r o v id e  c l e a r  
and p r e d i c t  i b l e  d i r e c t i o n  t o  the  P aro le  Board in  o r d e r  t o  f u l f i l l  
th e s e  r e h a b i l i t a t i v e  and p r o t e c t i v e  g o a l s .

S e c t i o n  1

This  p r o v i s i o n  v e s t s  a se n te n c in g  c o u r t  w ith  the power 
t o  fu r t h e r  r e s t r i c t  e l i g i b i l i t y  f o r  d i s c r e t i o n a r y  p a r o l e  beyond 
th a t  which i s  p r o v id e d  by o p e r a t i o n  o f  law. E l i g i b i l i t y  f o r  d i s ­
c r e t i o n a r y  p a r o l e  may be r e s t r i c t e d  in  t h i s  s e c t i o n  up t o  the 
maximum term o f  imprisonment.  S im i la r  p r o v i s i o n s  have always 
e x i s t e d  in Alaska law, and c o n s t i t u t e  an a p p r o p r ia t e  se n te n c in g  
t o o l  in  ca s e s  were p a r o l e  i s  not  f o r e c l o s e d  by presumptive  
s e n t e n c in g .  In th a t  a c o u r t ' s  s e n te n c in g  a u t h o r i t y  i s  d e r iv e d  
from s t a t u t e ,  th e r e  must be .a f f i r m a t iv e  a u t h o r i z a t i o n  f o r  such a 
s e n te n c in g  o r d e r .  Bovne v .  S t a t e ,  586 P . 2d 1250 (Alaska 1978) .



V.

AS '3 3 . 1 6 . 0 1 0 .  T h is  s e c t i o n  s e t s  f o r t h  the  two d i s t i n c t  
t y p e s  o f  p a r o l e  which e x i s t  in  c u r r e n t  law —  d i s c r e t i o n a r y  pa ­
r o l e  and mandatory p a r o l e .  C o n s i s t e n t  w ith  c u r r e n t  law, a l l  
s t a t e  p r i s o n e r s  sen ten ced  t o  a term  o f  imprisonment o f  a t  l e a s t  
181 days a re  p a r o l e  e l i g i b l e .  P re s u m p t iv e ly  s en ten ced  p r i s o n e r s  
are  i n e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  under AS 3 3 . 1 6 . 0 9 0 ,  how­
e v e r  they  a r e  s u b j e c t  t o  mandatory p a r o l e  under t h i s  s e c t i o n .  
Under e i t h e r  t y p e  o f  p a r o l e ,  the  r e l e a s e d  p r i s o n e r  i s  s u b j e c t  t o  
the  i m p o s i t i o n  o f  c o n d i t i o n s  and the  s u p e r v i s i o n  o f  the  p a r o l e  
b o a r d .  Mandatory p a r o l e  i s  c u r r e n t l y  a u t h o r i z e d  under p r e s e n t  AS 
3 3 . 2 0 . 0 4 0 .  See Braham v .  B e i r n e , 675 P . 2d 1297, (Alaska 1 9 8 4 ) .  
Th is  s e c t i o n  p r o v i d e s  f o r  u n i fo rm  s u p e r v i s i o n  f o r  a l l  p a r o l e e s ,  
v/hether mandatory o r  d i s c r e t i o n a r y .

AS 3 3 .1 6 .0 2 0  -  .040 e s t a b l i s h e s  the  p a r o l e  board  i n  the 
department o f  c o r r e c t i o n s ,  s e t s  o u t  g u i d e l i n e s  and c r i t e r i a  f o r  
the  s e l e c t i o n  and appointm ent  o f  board  members, and a l l o w s  the  
r a t e s  o f  com pensat ion  f o r  board  members.

AS 3 3 .1 6 .0 5 0  c o d i f i e s  e x i s t i n g  p r a c t i c e  by s e t t i n g  out  
requ irem ents  f o r  the  f r e q u e n c y  o f  board  m e e t in g s ,  and quorum and 
v o t i n g  req u ire m e n ts  n e c e s s a r y  t o  take  o f f i c i a l  a c t i o n .  T h is  s e c ­
t i o n  a l s o  p e r m it s  the board  t o  c o n d u ct  m eetings  v i a  t e l e c o n ­
f e r e n c e  f a c i l i t i e s .  However, t h i s  power i s  l i m i t e d  t o  s i t u a t i o n s  
where no due p r o c e s s  c o n s i d e r a t i o n s ,  such as the  r i g h t  t o  c o n ­
f r o n t a t i o n ,  a r e  in  i s s u e .

AS 3 3 .1 6 .0 6 0  s e t s  o u t  the  d u t i e s  o f  th e  b o a r d .  The 
pr imary  change in. e x i s t i n g  law i s  the  requ irem ent  t o  ad opt  r e g u ­
l a t i o n s  under the  A d m i n i s t r a t i v e  P ro ce d u re s  A c t ,  AS 4 4 .6 2 .  Cur­
r e n t l y  the  Board i s  exem pt from t h i s  A c t .  By r e q u i r i n g  adherence  
t o  the  A d m in i s t r a t i v e  P r o c e d u re s  A c t  when a d o p t in g  r e g u l a t i o n s ,  
the  boa rd  w i l l  be s u b j e c t  t o  a g r e a t e r  d e g re e  o f  p u b l i c  s c r u t i n y  
and in p u t ,  and i n f o r m a t io n  r e g a r d in g  boa rd  o p e r a t i o n s  w i l l  be 
more a c c e s s i b l e .

AS 3 3 .1 6 .0 7 0  a u t h o r i z e s  the board  t o  i s s u e  subpoenas 
and s p e c i f i e s  t h o s e  subpoenas as e n f o r c e a b l e  in  s u p e r i o r ' c o u r t .

AS 3 3 .1 6 .0 8 0  e n a b le s  th e  board t o  h i r e  an e x e c u t i v e  
d i r e c t o r  and s e t s  minimum q u a l i f i c a t i o n s  f o r  t h i s  p o s i t i o n .

AS 3 3 .1 6 .0 9 0  e s t a b l i s h e s  e l i g i b i l i t y  f o r  d i s c r e t i o n a r y  
p a r o l e .  A s t a t e  p r i s o n e r  must be s e n te n ce d  t o  a term o r  terms 
o v e r  180 d a y s ,  and may n o t  be p r e s u m p t iv e ly  se n te n c e d  t o  be  e l i ­
g i b l e .  The p r i s o n e r  must a l s o  have se rv e d  any s t a t u t o r y  o r

S e c t i o n  2
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F u r th e r ,  t h i s  s e c t i o n  r e s o l v e s  a major a m b ig u i ty  
p r e s e n t  in  c u r r e n t  law. With the passage  o f  the new c r i m i n f  
code  in  1978 and the  enactment o f  A l a s k a ' s  presum ptive  s e n t e n c i n g  
scheme, o f f e n d e r s  who were p r e s u m p t iv e ly  sentenced  were decree;.;' 
t o  be i n e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e .  However, w i t h i n  this, 
scheme, no s t a t u t o r y  p r o v i s i o n  o r  l e g i s l a t i v e  in t e n t  has d e f i n e d  
"p resu m p t iv e  s e n te n c e "  f o r  the  purpose  o f  d i s c r e t i o n a r y  p a r o l e  
e l i g i b i l i t y .  A few s e n t e n c in g  c o u r t s  have con c lu d ed  t h a t  t h e  law 
i s  ambiguous and have d e c l a r e d  t h a t  a f t e r  an o f f e n d e r  s e r v e s  one 
presum pt ive  term, he i s  t h e r e a f t e r  e l i g i b l e  f o r  d i s c r e t i o n a r y  
p a r o l e  d u r in g  subsequent  c o n s e c u t i v e  presum ptive  terms.  In a d d i ­
t i o n  some p r e s u m p t iv e ly  sen ten ced  o f f e n d e r s  have been made e l i g i ­
b l e  f o r  d i s c r e t i o n a r y  p a r o l e  d u r in g  the  p e r i o d  o f  enhancement 
when the  presum ptive  s e n t e n c e  was i n c r e a s e d  because  the  c r im e  was 
an ag g ra v a te d  one.  The same r a t i o n a l e  employed by the  c o u r t s  in  
t h e s e  i n s t a n c e s  c o u ld  a l s o  be used t o  make a p r e s u m p t iv e ly  s e n ­
t e n c e d  p r i s o n e r  e l i g i b l e  f o r  p a r o l e  i f  the presum ptive  s e n t e n c e  
was m i t i g a t e d .  The p r a c t i c e  o f  g r a n t in g  d i s c r e t i o n a r y  p a r o l e  
e l i g i b i l i t y  t o  subsequent  presum pt ive  term s in  a c o n s e c u t i v e  sen ­
t e n c e ,  and t o  th ose  p o r t i o n s  o f  presum pt ive  terms which a re  sen ­
t e n c e  enhancements b ecau se  the  cr im e  was ag g ra v a ted ,  i s  c l e a r l y  
a l lo w e d  in  t h i s  s e c t i o n .  In o r d e r  f o r  an o f f e n d e r  t o  be 
c o n s i d e r e d  i n e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  during  any term  in  
e x c e s s  o f  the  presum pt ive  term, the  s e n te n c in g  c o u r t  must 
r e s t r i c t  t h a t  p a r o l e  e l i g i b i l i t y  under AS 1 2 .5 5 .1 1 5 .

F i n a l l y ,  t h i s  s e c t i o n  a l s o  c o d i f i e s  ca se  law t o  a l l o w  
the  boa rd  t o  r e l y  on more than j u s t  the  judgment o f  the  c o u r t  in  

.d e te r m in in g  i f  the p r i s o n e r  i s  p r e s u m p t iv e ly  se n te n ce d .  C u r r e n t ­
l y  a s u b s t a n t i a l  p o r t i o n  o f  th e  judgments e n te re d  by c o u r t s  do 
n o t  i n d i c a t e  whether a p r i s o n e r  i s  p re su m p t iv e ly  s e n t e n c e d ,  
t h e r e f o r e  i t  i s  n e c e s s a r y  t o  r e v ie w  th e  s e n te n c in g  r e c o r d  t o  d e ­
term in e  d i s c r e t i o n a r y  p a r o l e  e l i g i b i l i t y .

AS 3 3 .1 6 .1 0 0 (a )  s e t s  o u t  the  broad g e n e ra l  s ta n d a r d s  
t h a t  the  board  shou ld  f o l l o w  when d e c i d i n g  on a grant  o f  d i s c r e ­
t i o n a r y  p a r o l e .  These s ta nd ard s  r e f l e c t  the  Chaney c r i t e r i a  and 
the  p u rp o s e s  o f  s e n t e n c in g  in  AS 1 2 .5 5 .0 0 5 ,  p a r t i c u l a r l y  t h o s e  
c o n c e rn e d  w ith  r e h a b i l i t a t i o n ,  p r o t e c t i o n  o f  the p u b l i c  and s e r i ­
ou sn ess  o f  the  c r im e .

S u b s e c t i o n  (b) a u t h o r i z e s  the  board  t o  r e s c i n d  o r  r e ­
v i s e  a g ra n t  o f  p a r o l e  when new c i r c u m s t a n c e s  come t o  l i g h t .  
C u r r e n t ly  th e  board r e v ie w s  and ap proves  p a r o l e  . r e l e a s e  p la n s  
months p r i o r  t o  a p r i s o n e r ' s  r e l e a s e  d a t e .  S u bse q u e n t ly  new

j u d i c i a l l y  imposed m i n i m u m  sentence.
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in f o r m a t io n  on th a t  p r i s o n e r  may come t o  the  b o a r d ' s  a t t e n t i o n .  
For example,  a p r o s p e c t i v e  employment p lan  may no l o n g e r  be p o s ­
s i b l e ,  o r  the  p r i s o n e r  i s  unable  t o  im m ediate ly  e n te r  a r e s i d e n ­
t i a l  t rea tm ent  program upon r e l e a s e ,  o r  the  p r i s o n e r  i s  sub se ­
q u e n t ly  i n v o lv e d  in  a major  d i s c i p l i n a r y  a c t i o n .  With t h i s  p r o ­
v i s i o n  the  boa rd  can change c o n d i t i o n s  o r  d e c id e  that  the  p r i s o n ­
e r  i s  not  a p p r o p r i a t e  f o r  d i s c r e t i o n a r y  p a r o l e ,  and r e s c i n d  i t s  
p r e v io u s  a c t i o n  o r  m ere ly  d e la y  the p r i s o n e r ' s  r e l e a s e  d a t e .  Due 
p r o c e s s  s a fe g u a r d s  are  b u i l t  in  t o  p r o t e c t  the p r i s o n e r ' s  l i b e r t y  
i n t e r e s t .

S u b s e c t i o n s  (c) and (d) s e t  o u t  the  minimum amount o f  a 
sen tence  a p r i s o n e r  must serv e  b e f o r e  b e in g  e l i g i b l e  f o r  d i s c r e ­
t i o n a r y  p a r o l e .  For d i s c r e t i o n a r y  p a r o l e  e l i g i b l e  p r i s o n e r s ,  the 
minimum term i s  d e c r e a s e d  from o n e - t h i r d  o f  the  sen tence  under 
c u r re n t  law t o  o n e - f o u r t h  o f  the  s e n t e n c e ,  e x c e p t  f o r  an i n d i v i d ­
ua l  c o n v i c t e d  o f  f i r s t  or  second d e g r e e  murder, k id n a p p in g ,  o r  
m isconduct  i n v o l v i n g  a c o n t r o l l e d  s u b sta n ce  in  the  f i r s t  d e g r e e .  
With t h i s  l a t t e r  g rou p ,  the minimum term remains o n e - t h i r d  o r  the 
mandatory minimum, w hichever  i s  g r e a t e r .  The se n te n c in g  c o u r t  
may fu r t h e r  r e s t r i c t  p a r o l e  e l i g i b i l i t y  under AS 1 2 .5 5 .1 1 5 .  Pa­
r o l e  e l i g i b i l i t y  i s  reduced by t h i s  b i l l  o n ly  f o r  f i r s t - t i m e  
non -presum pt ive  C la ss  B o r  C f e l o n y  o f f e n d e r s  and f o r  misdemean­
ants  .

AS 3 3 .1 6 .1 1 0  c o d i f i e s  e x i s t i n g  p r a c t i c e  by s e t t i n g  out  
the i n fo r m a t io n  which the board must c o n s i d e r  when de term in in g  a 
p r i s o n e r ' s  s u i t a b i l i t y  f o r  d i s c r e t i o n a r y  p a r o l e .

AS 33 .16  .120 was ena cted  in  1984 as a p o r t i o n  o f  the  
V i c t i m ' s  R ig h ts  L e g i s l a t i o n  and g i v e s  a v i c t i m  the  r i g h t  t o  com­
ment in  w r i t i n g  on a pending d i s c r e t i o n a r y  p a r o l e  d e c i s i o n .  The 
board i s  r e q u i r e d  t o  c o n s i d e r  th o se  comments. The board  a l s o  has 
a duty  t o  n o t i f y  a v i c t i m  i f  a p r i s o n e r  i s  r e l e a s e d  on e i t h e r  
d i s c r e t i o n a r y  o r  mandatory p a r o l e .

AS 3 3 .1 6 .1 3 0  p l a c e s  the r e s p o n s i b i l i t y  f o r  r e q u e s t in g  
d i s c r e t i o n a r y  p a r o l e  on the p r i s o n e r  r a t h e r  than making the board  
r e s p o n s i b l e  f o r  r e v ie w in g  a l l  p o t e n t i a l l y  e l i g i b l e  p r i s o n e r s .  
Working w ith  i n s t i t u t i o n a l  s t a f f ,  the  p r i s o n e r  would prep a re  a 
p a r o l e  r e l e a s e  p la n ,  in c l u d i n g  the p r i s o n e r ' s  p lans  f o r  employ­
ment, t r e a tm e n t ,  r e s i d e n c e  and o t h e r  r e l e v a n t  m a t e r i a l ,  f o r  p r e ­
s e n t a t i o n  t o  the  b oa rd .  A h ea r in g  on the  g r a n t in g  o f  p a r o l e  i s  
r e q u i r e d .  I f  the board  d e n ie s  an a p p l i c a t i o n  f o r  d i s c r e t i o n a r y  
p a r o l e ,  a w r i t t e n  d e c i s i o n  must be i s s u e d  and p ro v id e d  t o  the 
p r i s o n e r .  Th is  s e c t i o n  m ir ro r s  c u r r e n t  p r a c t i c e ,  but the  p r o c e ­
d u ra l  sa fe g u a r d s  are  made more s p e c i f i c .



AS 3 3 .1 6 .1 4 0  r e q u i r e s  the board  t o  i s s u e  a w r i t t e n  o r ­
d er  o f  p a r o l e  f o r  any d i s c r e t i o n a r y  o r  mandatory p a r o l e e ,  s e t t i n g  
f o r t h  a l l  terms and c o n d i t i o n s  o f  r e l e a s e  i n c l u d i n g  the p a r o l e  
e x p i r a t i o n  d a t e .  T h is  c l a r i f i e s  e x i s t i n g  law by p r o v id i i . c  more 
s p e c i f i c i t y .

AS 3 3 .1 6 .1 5 0  c o d i f i e s  e x i s t i n g  p r a c t i c e  by s e t t i n g  out  
the  terms and c o n d i t i o n s  which the board  may impose on a d i s c r e ­
t i o n a r y  o r  mandatory p a r o l e e .  The p r o h i b i t i o n  a g a in s t  v i o l a t i n g  
any law i s  a r e q u i r e d  c o n d i t i o n  f o r  a l l  p a r o l e e s .  S u b se c t io n  (b) 
l i s t s  numerous o t h e r  c o n d i t i o n s  th a t  the board  may impose in  o r ­
der  t o  fa s h io n  an a p p r o p r ia t e  r e h a b i l i t a t i v e  r e l e a s e  p lan and 
s u p e r v i s i o n  f o r  the  p a r o l e e .  Subparagraph (b) (7) would apply  
o n ly  t o  misdemeanants, because  a c o n v i c t e d  f e l o n  i s  a l rea d y  p r e ­
c lu d e d  from p o s s e s s i n g  o r  c o n t r o l l i n g  a f i r e a r m  under both  s t a t e  
and f e d e r a l  law. C o n d i t i o n s  may a l s o  be imposed by p a r o l e  o f f i ­
c e r s ,  e x c e p t  f o r  c e r t a i n  very  r e s t r i c t i v e  c o n d i t i o n s  l i s t e d  in  
subparagraph ( c ) , which may on ly  be imposed by the  board .

The board  i s  a l s o  empowered under s u b s e c t i o n  (d) t o  s e t  
a s p e c i f i c  t ime l i m i t  on any d i s c r e t i o n a r y  c o n d i t i o n  i t  imposes.

AS 3 3 .1 6 .1 6 0  s e t s  ou t  the mechanism whereby changes in  
a c o n d i t i o n  o f  p a r r l e  may be a c co m p l ish e d .  This  p r o v i s i o n  s e t s  
ou t  due p r o c e s s  sa fe g u a r d s  f o r  the p a r o l e e  when the c o n d i t i o n  i s  
more r e s t r i c t i v e ,  and a l s o  d e l i n e a t e s  the  methods by which a con ­
d i t i o n  may be changed o r  imposed in  an emergency s i t u a t i o n .

AS 3 3 .1 6 .1 7 0 ( a )  makes r e c o r d s  and in fo r m a t io n  o b ta in ed  
o r  used by the  board  c o n f i d e n t i a l  under s t a t e  law. S ubsec t ion  
(b) a l l o w s  the  board  t o  w ithh o ld  c e r t a i n  p o t e n t i a l l y  harmful i n ­
fo rm a t io n  from the  p a r o l e e .  When t h i s  ty p e  o f  in fo rm a t io n  i s  
w i t h h e ld ,  s u b s e c t i o n  (c) r e q u i r e s  the  board  t o  p r o v id e  t o  the 
p r i s o n e r  o r  p a r o l e e  a summary o f  the  m a t e r i a l  w i th h e ld .

AS 3 3 .1 6 .1 8 0  s e t s  out  the d u t i e s  o f  the  commissioner  o f  
c o r r e c t i o n s  in  a s s i s t i n g  the p a r o le  boa rd .

AS 3 3 .1 6 .1 9 0  r e f l e c t s  c u r r e n t  law, under which the po ­
s i t i o n s  o f  p a r o l e  o f f i c e r  and p r o b a t i o n  o f f i c e r  are in te r c h a n g e ­
a b le  .

AS 3 3 .1 6 .2 0 0  c l e a r l y  s e t s  o u t  t h a t  the  board r e t a in s  
j u r i s d i c t i o n  o v e r  a p a r o l e e  u n t i l  the  end o f  the  p a r o l e e ' s  sen­
t e n c e  and r e s u l t s  in  a l l  p a r o l e e s  b e in g  e q u a l l y  t r e a t e d .  This 
s e c t i o n  c o n s o l i d a t e s  cu r re n t  law which s e t s  ou t  th r e e  d i f f e r e n t  
schemes f o r  d e te rm in in g  the  b o a r d ' s  j u r i s d i c t i o n  o v e r  a p a r o l e e .
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AS 3 3 .1 6 .2 10  a l l o w s  the  board  t o  u n c o n d i t i o n a l l y  d i s ­
charge  a p a r o l e e  from p a r o l e  a f t e r  two y e a r s .  The d i s c h a r q e  au­
t h o r i t y  would be employed when a p a r o l e e  has dem onstrated  r e h a ­
b i l i t a t i o n  and th ere  i s  no f u r t h e r  need f o r  s u p e r v i s i o n .  There
i s  no s i m i l a r  p r o v i s i o n  c u r r e n t l y  in  law. Alaska i s  b e l i e v e d  t o
be the  o n l y  s t a t e  where the  p a r o l e  board does not  p o s s e s s  t h i s  
a u t h o r i t y .

AS 3 3 .1 6 .2 20  s e t s  o u t  the  mechanism f o r  r e v o k in g  pa­
r o l e .  S u b s e c t io n  (a) g i v e s  the  board  the  a u t h o r i t y  t o  revoke  
p a r o l e  i f  the  p a r o l e e  v i o l a t e s  a c o n d i t i o n  o f  r e l e a s e .  T h is  m ir ­
r o r s  c u r r e n t  law.

S u b s e c t io n  (b) s e t s  o u t  minimal due p r o c e s s  r e q u i r e ­
ments f o r  h o ld in g  a p r e l i m i n a r y  r e v o c a t i o n  h e a r in g .  In o r d e r  t o  
a v o id  d u p l i c i t o u s  p r o c e e d i n g s ,  the  board may r e l y  on a j u d i c i a l  
d e t e r m in a t io n  o f  p r o b a b le  cause  r a t h e r  than ho ld  a s e p a r a te  p r e ­
l im in a r y  h e a r in g .

In s u b s e c t i o n  (c) , a f t e r  f i n d i n g  p ro b a b le  cause  o f  a 
v i o l a t i o n ,  the  board then must cond u ct  the  d i s p o s i t i v e  phase ,
i . e . ,  d e c i d i n g  whether the  p a r o l e e  i s  t o  be in c a r c e r a t e d  o r  r e ­
l e a s e d  pending a f i n a l  r e v o c a t i o n  p r o c e e d in g .  I f  the  boa rd  d e ­
c i d e s  t o  r e l e a s e  the p a r o l e e ,  a d d i t i o n a l  c o n d i t i o n s  may be im­
posed  under s u b s e c t io n  ( d ) .

S u b s e c t io n s  (e) and ( f )  s e t  ou t  time frames f o r  h o l d in g  
f i n a l  r e v o c a t i o n  p r o c e e d i n g s .  These p r o v i s i o n s  c o d i f y  c a s e  law 
t o  ensure  speedy d i s p o s i t i o n . o f  p a r o l e  r e v o c a t i o n  p r o c e e d i n g s .

S u b s e c t io n  (g) a d d r e s s e s  the  s i t u a t i o n  where a p a r o ­
l e e ' s  a l l e g e d  v i o l a t i o n  i s  a l s o  a pending c r i m in a l  c h a r g e .  Be­
f o r e  d e c i d i n g  t o  p ro ce e d  t o  a f i n a l  r e v o c a t i o n  p r o c e e d i n g ,  the  
board  must c o n s i d e r  any p r e j u d i c e  t h a t  may r e s u l t  t o  e i t h e r  the  
p a r o l e e  o r  the  s t a t e .  I f  a d e c i s i o n  t o  h o ld  the r e v o c a t i o n  p r o ­
c e e d i n g  i s  made, the board  then must c o n s u l t  w ith  the A t to r n e y  
G e n e r a l ' s  o f f i c e  so th a t  immunity i s s u e s  may be r e s o l v e d .  Th is  
p r o v i s i o n  attempts  t o  b a la n ce  seem in g ly  i n c o n s i s t e n t  c o u r t  d e c i ­
s i o n s  .

S u b se c t io n  (h) e s t a b l i s h e s  the burden o f  p r o o f  n e c e s ­
sary t o  show a v i o l a t i o n .  This  i s  a c o d i f i c a t i o n  o f  c a se  law.

S u b se c t io n  ( i )  v e s t s  the board  w ith  broad d i s c r e t i o n a r y  
power t o  fa sh io n  a remedy a p p r o p r i a t e  t o  the  v i o l a t o r  and the  
v i o l a t i o n .  Numerous o p t i o n s  are  made a v a i l a b l e  under t h i s  sub­
s e c t i o n .  The board may revoke  a l l  o f  the v i o l a t o r ' s  p a r o l e ,  r e ­
tu r n in g  the p a r o le e  t o  j a i l  f o r  the  f u l l  term o f  the p a r o l e ;  the
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board may r e v r ’ a p a r t  o f  the v i o l a t o r ' s  p a r o l e ,  r e tu rn in g  the
p a r o l e e  t o  " ' o r  a p a r t  o f  the  p a r o l e  term and ex ten d in g  the
p e r i o d  the  ee i s  u n iar  the  j u r i s d i c t i o n  o f  the board  a com­
mensurate amount. The beard may re tu rn  the p a r o l e e  t o  j a i l  f o r  
p a r t  o f  the p a r o l e  term and not  extend  the o a r o l e  term, the  board 
may a l s o  change a c o n d i t i o n  o f  p a r o l e  t o  ensure th a t  the r e h a b i l ­
i t a t i v e  g o a l s  are  met. The board  c u r r e n t l y  h o ld s  t h i s  power; 
t h i s  s u b s e c t i o n  merely  r e s t a t e s  and c l a r i f i e s  t h i s  pow er.

AS 3 3 .1 6 .2 3 0  a l l o w s  a p a r o l e e  t o  waive any hearing
which i s  r e q u i r e d  under due p r o c e s s  s ta n d a rd s .

AS 3 3 .1 6 .2 4 0  s e t s  ou t  the  procedure  f o r  a r r e s t i n g  a
p a r o l e  v i o l a t o r .  S u b s e c t io n  (e) p r e c lu d e s  b a i l  f o r  a person  a r ­
r e s t e d  as a p a r o l e  v i o l a t o r .  The d i s p o s i t i v e  phase A  a p r e l i m i ­
nary r e v o c a t i o n  p r o c e e d i n g ,  under AS 3 3 . 1 6 . 2 2 0 ( c ) ,  a d d resses  a 
p a r o l e  v i o l a t o r ' s  r e l e a s e .

S u b s e c t i o n  ( f )  g i v e s  c r e d i t  t o  a p a r o l e e  f o r  time in 
cu s to d y  toward the  u n exp ired  term o f  the s e n t e n c e ,  but  d e n ie s  a 
p a r o l e e  c r e d i t  f o r  s t r e e t  t im e .  Th is  p r o v i s i o n  i s  in cu r re n t  
law.

AS 3 3 .1 6 .  250 s e t s  out  how an a r r e s t  warrant f o r  a pa ­
r o l e  v i o l a t o r  i s  e x e c u t e d .

S e c t i o n  3 amends e x i s t i n g  good time r e l e a s e  p r o v i s i o n s  
t o  conform w ith  the  c o n c e p t  o f  a mandatory p a r o l e .

S e c t i o n  4 p r o v id e s  f o r  th o se  s i t u a t i o n s  when a mandato­
ry p a r o l e e  has a r e s i d u a l  p e r i o d  o f  p r o b a t i o n .

S e c t i o n  5 i s  a t e c h n i c a l ,  c on form ing  amendment.

S e c t i o n  6 p r o v id e s  a new sunset  date  f o r  the  p a r o l e
board .

S e c t i o n  7 r e p e a l s  the e x i s t i n g  P a ro le  A d m in is tra t io n
A ct .

S e c t i o n  8 a d d re sse s  the  reappointm ent  o f  c u r re n t  board 
members and a l l o w s  f o r  read ju stm ent  o f  t h e i r  terms o f  appointment 
t o  a c h ie v e  s ta g g e r e d  terms.

S e c t i o n  9 i s  a s p e c i a l  a p p l i c a t i o n  s e c t i o n  f o r  
AS 3 3 . 1 6 . 0 9 0 ( b ) ,  d i s c r e t i o n a r y  p a r o l e  e l i g i b i l i t y  during  the 
p e r i o d  o f  an enhanced o r  c o n s e c u t i v e  presum ptive  s e n te n ce .  In 
that  some p r i s o n e r s  have p r e v i o u s l y  been ordered  t o  be
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d i s c r e t i o n a r y  p a r o l e  e l i g i b l e  during  th ese  p e r i o d s ,  th ese  c o u r t  
o r d e r s  are approved in  t h i s  s e c t i o n .  For o th e r  p r i s o n e r s  
sentenced  b e f o r e  the  e f f e c t i v e  date  o f  t h i s  Act  v/ho have enhanced 
o r  c o n s e c u t i v e  presum ptive  s e n t e n c e s ,  and where the c o u r t  has not  
made a d e te r m in a t io n  on d i s c r e t i o n a r y  p a r o l e  e l i g i b i l i t y ,  i t  i s  
in tended  th a t  th o se  p r i s o n e r s  may p e t i t i o n  the c o u r t  under 
Criminal  Rule 35 f o r  t h i s  d e t e r m in a t io n .  Absent such a 
d e t e r m in a t io n ,  AS 3 3 . 1 C . 090(b)  i s  t o  be a p p l i e d  p r o s p e c t i v e l v .

S e c t i o n  10 p r o v i d e s  f o r  an e f f e c t i v e  d a te .

Due P ro c e s s  C o n s id e r a t i o n s

G e n e r a l ly ,  in  d e term in in g  the p r o c e d u r a l  sa feg uards  
t h a t  due p r o c e s s  r e q u i r e s  in  p a r o l e  p r o c e e d i n g s ,  i t  i s  f i r s t  n e c ­
e s s a r y  t o  d i s t i n g u i s h  the  type  o f  p r o c e e d in g  in v o lv e d .  The d e c i ­
s io n  making f u n c t i o n s  in  p a r o l e  can be b r o a d ly  d e s ig n a te d  as e i ­
t h e r  g r a n t in g  p a r o l e  o r  rev ok in g  p a r o l e ,  each o f  which n e c e s s i -  

a tes  d i f f e r i n g  l e v e l  o f  s a fe g u a r d s .  The q u e s t i o n  o f  the  n e c e s ­
sary  l e v e l s  o f  s a feg u ards  t h a t  must be p r o v id e d  i s  c o r r e l a t i v e  t o  
the l i b e r t y  i n t e r e s t  b e in g  c o n s id e r e d  o r  a c te d  upon. The g r e a t e r  
the l i b e r t y  i n t e r e s t  i n v o l v e d ,  the h ig h e r  the  l e v e l  o f  sa feguards  
mandated. In A lask a ,  which employs a scheme o f  both d i s c r e t i o n ­
ary and mandatory p a r o l e ,  fu r t h e r  d i s t in g u ish m e n t  in  the s a f e ­
guards r e s u l t s  from the type  o f  p a r o l e  under c o n s i d e r a t i o n .

C l e a r l y ,  i f  the  p ro ce d u re s  under c o n s i d e r a t i o n  p e r t a i n  
t o  a r e v o c a t i o n  f u n c t i o n ,  s a feg u ards  are u n i v e r s a l l y  a p p l i c a b l e ,  
whether p a r o l e  i s  mandatory o r  d i s c r e t i o n a r y .  For a l though  
p a r o l e e s  have f o r f e i t e d  t h e i r  r i g h t  t o  the  f u l l  l i b e r t y  en joy ed  
by o r d in a r y  c i t i z e n s  by v i r t u e  o f  a c r i m in a l  c o n v i c t i o n ,  they do 
p o s s e s s  g r e a t e r  freedom than p erson s  i n c a r c e r a t e d .  This  c o n d i ­
t i o n a l  l i b e r t y  i n t e r e s t  p o s s e s s e d  by both mandatory and d i s c r e ­
t i o n a r y  p a r o l e e s  has been r e c o g n iz e d  by the  United S ta te s  Supreme 
C o u r t :

We s e e ,  t h e r e f o r e ,  th a t  the  l i b e r t y  o f  a 
p a r o . e e ,  a l though  in d e te rm in a te ,  in c l u d e s  many o f  
the 'ore  v a lu e s  o f  u n q u a l i f i e d  l i b e r t y  and i t s  
t e rm in a t io n  i n f l i c t s  a " g r i e v o u s  l o s s "  on the 
p a r o l e e  and o f t e n  on o t h e r s .  I t  i s  h a rd ly  u s e f u l  
any l o n g e r  t o  t r y  t o  d e a l  w ith  t h i s  problem in 
terms o f  whether the  p a r o l e e ' s  l i b e r t y  i s  a 
" r i g h t "  o r  a " p r i v i l e g e . "  By whatever  name, the 
l i b e r t y  i s  v a lu a b le  and must be seen as w i th in  the 
p r o t e c t i o n  o f  the  F ourteenth  Amendment.

M orr issev  v .  Brewer , 408 U.S. 471,  482 (1 972 ) .
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I

On the o t h e r  hand, the p r o c e d u r e s  which apply during
the g r a n t in g  phase are  not  a p p l i c a b l e  t o  bo th  c l a s s e s  o f  p a r o ­
l e e s ,  because  mandatory p a r o l e e s  are  r e l e a s e d  by o p e r a t io n  o f  law
w h i le  d i s c r e t i o n a r y  p a r o l e e s  are s u b j e c t  co the d i s c r e t i o n a r y  
d e c i s i o n  making f u n c t i o n  o f  the p a r o l e  board .  The p roced u res  
r e q u i r e d  under the p a r o l e  g r a n t in g  fu n c t i o n  l i k e w i s e  d i f f e r  from 
th o se  r e q u ire d  in  the  r e l o c a t i o n  f u n c t i o n ,  as th ere  i s  no r e c o g ­
n ize d  l i b e r t y  i n t e r e s t ,  c o n d i t i o n a l  or  o t h e r w is e ,  in  d i s c r e t i o n ­
ary  p a r o l e .  G reenho ltz  v .  Inmates o f  the Nebraska Penal and Cor­
r e c t i o n a l  Complex, 442 U.S. 1 (1979) .

A. P aro le  Granting Funct ion

Due p r o c e s s  sa feguards  in  the  p a r o le  g ra n t in g  fu n c ­
t i o n  are o n ly  r e q u ire d  i f  there  i s  a d e p r i v a t i o n  o f  a p r o t e c t e d  
i n t e r e s t e d  he ld  by the p r o s p e c t i v e  p a r o l e e .  Under the United 
S ta te s  C o n s t i t u t i o n ,  s t a t e s  do not  have a l e g a l  o b l i g a t i o n  to  
e s t a b l i s h  a p a r o l e  system, and th e re  i s  no f e d e r a l  c o n s t i t u t i o n a l  
o r  in h eren t  r i g h t  t o  p a r o l e .  However, G reenho ltz  does  r e c o g n iz e  
th a t  a s t a t e  may, by c o n s t i t u t i o n  o r  by s t a t u t e ,  c r e a t e  such a 
r i g h t ,  and i f  the r i g h t  i s  c r e a t e d ,  c e r t a i n  due p r o c e s s  s a f e ­
guards must be a f f o r d e d  the p r o s p e c t i v e  p a r o l e e .

P rocedu ra l  sa feguards  in  the  d i s c r e t i o n a r y  p a r o l e  
g r a f t i n g  p r o c e s s  would be r e q u ire d  i f  the Alaska C o n s t i t u t i o n  or  
s t a t u t e s  c r e a te d  a s u f f i c i e n t  e x p e c t a t i o n  o f  p a r o le  t o  c o n s t i t u t e  
a p r o t e c t e d  l i b e r t y  i n t e r e s t ,  as the  e s ta b l i sh m e n t  o f  a l i b e r t y  
i n t e r e s t  i s  a c o n d i t i o n  p reced en t  t o  the  a p p l i c a b i l i t y  o f  due 
p r o c e s s .  Sharp v .  L eonard , 611 F.2d 136 (6th C i r .  1979) .

A r t i c l e  I I I ,  S e c t i o n  21 o f  the Alaska C o n s t i t u t i o n  p r o ­
v id e s

S e c t i o n  21. E xecu t iv e  Clemency. S u b je c t  t o  
pro ce d u re s  p r e s c r i b e d  by law, the g overn or  may 
gran t  pardons ,  commutations, and r e p r i e v e s ,  and 
may suspend and remit  f i n e s  and f o r f e i t u r e s .  This 
power s h a l l  not  extend t o  impeachment. A p a ro le  
system s h a l l  be p rov id ed  by law.

This  s e c t i o n  d i r e c t s  the  c r e a t i o n  o f  a p a r o l e  system by the  l e g ­
i s l a t u r e ;  i t  does  not  c o n s t i t u t i o n a l l y  guarantee  p a r o l e ,  nor does  
i t  mandate the type  o f  system o f  p a r o l e  th a t  c o u ld  be c r e a t e d .  
R ather ,  i t  l e a v e s  t o  the d i s c r e t i o n  o f  the  l e g i s l a t u r e  the  type  
o f  p a r o l e  system, and th a t  d i s c r e t i o n  n e c e s s a r i l y  in c lu d e s  d e t e r ­
mining the ty p es  o f  i n d i v i d u a l s  e l i g i b l e  f o r  p a r o l e .
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Within the c o n t e x t  o f  f i n d i n g  a l i b e r t y  i n t e r e s t  c r e a t ­
ed by s t a t u t e ,  c o u r t s  w i l l  f o c u s  on the c e r t a i n t y  o f  p a r o le  r e ­
l e a s e .  I f  the board  has u n l im ite d  d i s c r e t i o n  t o  g ran t  o r  deny 
p a r o l e ,  no l i b e r t y  i n t e r e s t  i s  p r e s e n t .  C o n v e r s e ly ,  i f  the s t a t ­
ute  r e q u i r e s  the beard  to  p a r o l e  a p a r t i c u l a r  person  at  a c e r t a i n  
t im e ,  th a t  person  has an e x p e c t a t i o n  o f  r e l e a s e  which i s  a p r o ­
t e c t e d  l i b e r t y  i n t e r e s t .  As a g e n e ra l  r u l e ,  the more the  b o a r d ' s  
d i s c r e t i o n  i s  l i m i t e d ,  the  more l i k e l y  i t  i s  th a t  a l i b e r t y  i n ­
t e r e s t  w i l l  be found.  I f  th e r e  i s  a presumption th a t  a p r i s o n e r  
w i l l  be p a r o l e d ,  c o u r t s  w i l l  tend t o  f i n d  a l i b e r t y  i n t e r e s t .  
U.S. ex r e l  S c o t t  v .  I l l i n o i s  P a ro le  and Pardon b o a r d , 669 F.2d 
1186 (7th C i r .  1 9 8 2 ) .  This  d i s t i n c t i o n  i s  apparent in comparing 
AS 3 3 .1 6 .0 1 0 (b )  w ith  AS 3 3 . 1 6 . 0 1 0 ( c ) ,  in t h a t  the c e r t a i n t y  o f  
p a r o le  r e l e a s e  under the  l a t t e r  s t a t u t e  i s  l i m i t e d  o n ly  by the 
amount o f  good time the  p r i s o n e r  has accumulated under AS 3 3 . -  
20.030 , w h i le  the  b o a r d ' s  d i s c r e t i o n  j .iverns p a r o l e  under the 
fo rm e r .

C a r e fu l  a n a l y s i s  o f  d i s c r e t i o n a r y  p a r o l e  under AS 33.16 
i s  n ecessary  t o  determ ine  whether th e r e  i s  a s u f f i c i e n t  e x p e c t a ­
t i o n  o f  p a r o l e  t o  f i n d  a l i b e r t y  i n t e r e s t .  AS 3 3 . 1 6 . 0 9 0 ( a ) ,  
which d i s c u s s e s  the e l i g i b i l i t y  o f  a p r i s o n e r  f o r  d i s c r e t i o n a r y  
p a r o l e  v e s t s  the board w ith  wide d i s c r e t i o n  ( " . . .  may, in  the 
d i s c r e t i o n  o f  the  b o a rd ,  be r e l e a s e d  on d i s c r e t i o n a r y  p a r o l e  
. . . " ) .  Less c e r t i t u d e  in  a p r i s o n e r ' s  r e l e a s e  on d i s c r e t i o n a r y  
p a ro le  i s  found in  AS 3 3 .1 6 .1 0 0 (a )  ("The board may a u th o r i z e  the  
r e l e a s e  o f  a p r i s o n e r  on d i s c r e t i o n a r y  p a r o l e  i f  . . . " ) .  This  
s t a t u t o r y  language i s  i n t e n t i o n a l l y  d i s c r e t i o n a r y ,  and does  not  
c r e a t e  a l i b e r t y  i n t e r e s t  in  the Alaska s t a t u t o r y  scheme o f  d i s ­
c r e t i o n a r y  p a r o l e .

The i n c e r t i t u d e  o f  a grant  o f  d i s c r e t i o n a r y  p a r o l e  has
a l s o  been r e c o g n iz e d  by the Alaska Supreme Court ,  a l b e i t  in
d i c t a .  For a lthough  a p r i s o n e r  must se rv e  a minimum p e r io d  b e ­
f o r e  becoming e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  " . . .  i t  does  not  
f o l l o w  from t h i s  th a t  th e re  i s  any c e r t a i n t y  t h a t ' a p r i s o n e r  . . .  
would a c t u a l l y  be p a ro le d  a t  th a t  t i m e . "  1_/

Only in  those  s i t u a t i o n s  where s t a t e  l e g i s l a t u r e s  have 
l i m i t e d  the p a r o l e  a u t h o r i t y ' s  r e l e a s e  d i s c r e t i o n  have c o u r t s  
found any l i b e r t v  i n t e r e s t .  This  was the ca se  in  G reenholtz
where the Nebraska s t a t u t e s  d e c la r e d  th a t  the p a r o l e  board

1J  Huff  v .  S t a t e ,  568 P . 2d 1014, 1019 (Alaska 1977) .  See a l s o  
Hansen v .  S t a t e ,  582 P . 2d 1041, 1047 n. 12 (Alaska 1978) .
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" s h a l l "  grant  r e l e a s e  " u n l e s s "  one o f  four d e s ig n a te d  reasons  f o r  
not  do ing  so e x i s t e d .  2/  See a l s o ,  W il l iam s  v .  M issour i  board 
o f  P ro b a t io n  and P a r o l e , 6(51 F .2d  697 (f,th C i r .  1981) .  However, 
such mandatory language is  a r a r i t y  among s t a t e s ,  and d o e s n ' t  
e x i s t  in  Alaska law.

A l i b e r t y  i n t e r e s t  in  the  p a r o l e  g r a n t in g  p r o c e s s  may 
a l s o  be found in  the  p r a c t i c e s  o f  the  board o r  in  a d m in is t r a t i v e  
r u le  o r  r e g u l a t i o n  adopted under the  s t a t u t e .  For example, i f  
the board adopts  s tandards  which in c l u d e  g u i d e l i n e s  s p e c i f y i n g  an 
approximate p a r o l e  r e l e a s e  date  f o r  p r i s o n e r s  whose cr im es  and 
p e rs o n a l  h i s t o r i e s  f i t  p redeterm ined  c a t e g o r i e s  then a c o n d i t i o n ­
a l  l i b e r t y  i n t e r e s t  might be found t o  e x i s t .  This  p r e d i c t i v e  
judgment p r o c e s s  w i l l  then r e q u i r e  p r o c e d u r a l  sa feg uards  t o  r e ­
duce the r i s k  o f  e r r o r  in  de term in in g  the  f a c t u a l  e lements  and 
making the  s u b j e c t  a p p r a i s a l s .  This  i s  the s i t u a t i o n  in tended  
f o r  the Alaska p a r o l e  system.

By r e q u i r i n g  the a d o p t io n  o f  r e g u l a t i o n s  which " e s t a b ­
l i s h  standards  under which the s u i t a b i l i t y  o f  d i s c r e t i o n a r y  pa­
r o l e  i s  d e te r m in e d , "  a minimal l i b e r t y  i n t e r e s t  i s  c r e a t e d  in  the 
p a r o l e  g r a n t in g  p r o c e s s .  The P a ro le  A d m in is t r a t io n  A c t ,  AS 
3 3 .1 6 ,  t h e r e f o r e  grants '  c e r t a i n  p r o c e d u r a l  sa feg u a rd s  t o  p r i s o n ­
ers  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e .  This  s t a t u t o r y  gran t  o f  
p r o c e d u r a l  sa feg u a rd s  i s  in ten ded  t o  g iv e  p r i s o n e r s  the assurance  
o f  a f a i r  p r o c e e d in a .

P ro ce d u ra l  Safeguards

A f t e r  ap p ly in g  f o r  p a r o l e ,  the e l i g i b l e  p r i s o n e r  i s  
e n t i t l e d  t o  n o t i c e  and a hea r ing  on the p a r o l e  a p p l i c a t i o n .  The 
p r i s o n e r  i s  g iv e n  a c c e s s  t o  most m a t e r i a l  which the  board w i l l  
c o n s id e r  in  r e a c h in g  i t s  d e c i s i o n ,  and the  p r i s o n e r  i s  g ran ted  
the o p p o r t u n i t y  t o  respond in  w r i t i n g  t o  the  m a t e r i a l  and p r e s e n t  
e v id e n ce  t o  the b oa rd .  AS 3 3 . 1 6 . 1 3 0 ( b ) .  Absent e x ig e n t  c i r cu m ­
s ta n c e s ,  the  e v id e n ce  p re s e n te d  by the  p r i s o n e r  should  not  i n ­
c lu d e  the t e s t i m o n i a l  e v id e n c e  o f  t h i r d  p a r t i e s ,  as such e v id e n ce  
can be submitted  by means o f  an a f f i d a v i t .

Only i f  the  board  d e n ie s  the  a p p l i c a t i o n  f o r  d i s c r e ­
t i o n a r y  p a r o l e  must the b a s i s  f o r  the  d e c i s i o n  be put in  w r i t i n g .  
A copy  o f  t h i s  w r i t i n g  i s  p r o v id e d  t o  the  p r i s o n e r  AS 3 3 . 1 6 . -  
1 3 0 ( c ) .  I f  the d e n i a l  o f  the a p p l i c a t i o n  i s  a " s e t  o f f " ,

2/ Neb. Rev. Stat. § 83-1, 114
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a l l o w in g  f o r  r e c o n s i d e r a t i o n  o f  p a r o l e  at  some fu tu re  d a te ,  the 
w r i t t e n  b a s i s  f o r  d e n ia l  may i n d i c a t e  th o se  areas  in the 
p r i s o n e r ' s  proposed  r e l e a s e  p lans  which need t o  be a d dressed ,  
g i v i n g  the p r i s o n e r  adequate n o t i c e  and d i r e c t i o n  f o r  the 
subsequent r e c o n s i d e r a t i o n .

Although a p r i s o n e r  i s  p r o v id e d  the  b a s i s  f o r  a d e n ia l  
o f  p a r o l e ,  t h i s  a c t i o n  o f  the  board i s  not  re v ie w a b le  u n le ss  
t h e r e  i s  a d e n i a l  o f  a c o n s t i t u t i o n a l  r i g h t .  Thj j u d i c i a l  rev iew  
p roced u res  o f  the  A d m in is t r a t iv e  Procedures  A c t ,  A5 4 4 .6 2 .3 3 0 ,  
560 and 570, do not  apply  t o  p a r o l e  board  a c t i o n s .

When the  board has gran ted  an a p p l i c a t i o n  f o r  p a r o l e  
and s e t  a r e l e a s e  d a te  f o r  the  p r i s o n e r ,  i t  may r e s c i n d  that  a c ­
t i o n  b e f o r e  the r e l e a s e  d a t e ,  o r  even r e v i s e  the  r e l e a s e  d a te .  
This  would o c c u r  i f  a change in  c i r cu m stan ces  in  the p r i s o n e r ' s  
p a r o l e  r e l e a s e  p lan  o c c u r r e d  o r  i f  new in fo r m a t io n  co n ce rn in g  the 
p r i s o n e r  came t o  l i g h t .  AS 3 3 . 1 6 . 1 0 0 ( b ) .

Having granted  a fu tu re  p a r o l e  r e l e a s e  d a t e ,  the e x p e c ­
t a t i o n  o f  p a r o l e  i s  s u f f i c i e n t  t o  f i n d  a c o n d i t i o n a l  l i b e r t y  i n ­
t e r e s t .  T h e r e fo r e ,  c e r t a i n  minimal p r o c e d u r a l  sa feguards  are 
w arranted .  The same s t a t u t o r i l y  mandated p ro ce d u re s  employed at  
the  p a r o l e  g r a n t in g  phase are r e q u ire d  t o  r e s c i n d  p a r o l e ,  as they  
are  s u f f i c i e n t  t o  s a t i s f y  c o n s t i t u t i o n a l  due p r o c e s s  r e q u i r e ­
ments .

B . Imposing C o n d i t i o n s  o f  Paro le

When imposing c o n d i t i o n s  o f  r e l e a s e  on a p a r o l e e ,  
whether the  p a r o l e  i s  d i s c r e t i o n a r y  o r  mandatory, the board i s  
l i m i t e d  t o  imposing c o n d i t i o n s  which are both  c o n s i s t e n t  with the 
g o a l s  o f  r e h a b i l i t a t i o n  and p r o t e c t i o n  o f  the p u b l i c ,  and n e c e s ­
sary  f o r  the p ro p e r  fu n c t i o n i n g  o f  the p a r o l e  system. M o rr i s ­
sey , a t  483; Roman v .  S t a t e , 570 P . 2d 1235, 1242 (Alaska 19 77 ) .  
To t h i s  end, a l l  p r i s o n e r s  r e l e a s e d  on p a r o l e  are r e q u ire d  t o  
lea d  law a b id in g  l i v e s  as a c o n d i t i o n  o f  r e l e a s e .  AS 3 3 . 1 6 . -  
150 (a) . A d d i t i o n a l l y ,  the  board  i s  empowered t o  impose s p e c i a l  
c o n d i t i o n s  d e s ig n e d  f o r  the  i n d i v i d u a l  r e h a b i l i t a t i v e  program o f  
each p a ro le d  o f f e n d e r .  AS 3 3 . 1 6 . 1 5 0 ( b ) .  Because some o f  th e s e  
s p e c i a l  c o n d i t i o n s  are  s e v e re  l i m i t a t i o n s  on the  p a r o l e e ' s  c o n d i ­
t i o n a l  l i b e r t y  i n t e r e s t ,  im p o s i t i o n  must be r a t i o n a l l y  r e l a t e d  t o  
the  u n d e r ly in g  o f f e n s e  o r  the  p a r o l e e ' s  h i s t o r y .  Roman, at  1242. 
S p e c i f i c a l l y ,  s p e c i a l  c o n d i t i o n s  th a t  are in  the  nature o f  a 
s e a r ch ,  AS 3 3 .1 6 .1 5 0 (b )  (9) & (1 1 ) ,  may o n ly  be imposed i f  war­
ranted  by the  nature  o r  the c i r cu m sta n ce s  surrounding  the 
p a r o l e e ' s  cr ime o r  s o c i a l  h i s t o r y .  For t h i s  r eason ,  th ese  
c o n d i t i o n s  may o n ly  be imposed by the board .  AS 3 3 . 1 6 . 1 5 0 ( c ) .
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I m p o s i t i o n  o f  two a d d i t i o n a l  c o n d i t i o n s  are  l i k e w i s e
l i m i t e d ,  not  becau se  they  impinge upon the  c o n d i t i o n a l  l i b e r t y  
i n t e r e s t ,  but  r a t h e r  due t o  the  nature  o f  the c o n d i t i o n .  P re ­
c lu d in g  a p a r o l e e  from p o s s e s s in g  o r  c o n t r o l l i n g  a f i re a rm s  i s
l i m i t e d  to  misdemeanor o f f e n d e r s ,  as f e l o n s  are  p r e c lu d e d  by
s t a t e  law ITS  1 1 .6 1 .2 0 0 )  as w e l l  as f e d e r a l  law (Pub. L. 90-618 §
92 2 (h ) )  from d o in g  s o .  Imposing t h i s  c o n d i t i o n  upon a p a r o l e e  
would a l s o  n e c e s s i t a t e  a r e l a t i o n s h i p  t o  the  c r im e ,  e . g .  a s s a u l t  
o r  extreme game v i o l a t i o n s .  F i n a l l y ,  r e s t i t u t i o n  as a c o n d i t i o n  
o f  p a r o l e  may o n ly  o c c u r  i f  r e s t i t u t i o n  was o rd e re d  by the  sen ­
t e n c in g  c o u r t .  B r e z e n o f f  v .  S t a t e ,  658 P . 2d 1359 (Alaska App. 
1983) .

A f t e r  the i n i t i a l  i m p o s i t i o n  o f  the  c o n d i t i o n s  o f  r e ­
l e a s e  upon the  p a r o l e e ,  a need may a r i s e  t o  change o r  impose ad­
d i t i o n a l  c o n d i t i o n s ,  p r o c e d u r a l  sa feg u a rd s  may then be r e q u i r e d .  
I f  the p a r o l e e  i s  determined  t o  be a t  l i b e r t y  on a c e r t a i n  
c o n d i t i o n a l  l e v e l ,  a more r e s t r i c t i v e  l e v e l  o f  c o n d i t i o n a l  
l i b e r t y  may be a d e p r i v a t i o n  o f  the  c u r r e n t  c o n d i t i o n a l  l i b e r t y  
s t a t u s ;  thus i m p o s i t i o n  o f  new c o n d i t i o n s  may o n ly  be accom­
p l i s h e d  i f  the  p a r o l e e  i s  p r o v id e d  n o t i c e  o f  the proposed  change 
and the o p p o r t u n i t y  t o  be heard on i t .  Whether p r o c e d u r a l  s a f e ­
guards need t o  be employed when th e r e  i s  a new o r  changed c o n d i ­
t i o n  depends on an a n a l y s i s  o f 'w h e t h e r  the new o r  changed c o n d i ­
t i o n  i s  a fu r t h e r  in fr in g e m e n t  o f  the  l i b e r t y  i n t e r e s t  and a l s o  
whether the change i s  s i g n i f i c a n t  o r  i n s i g n i f i c a n t .  C l e a r l y ,  i f  
the new c o n d i t i o n  r e q u i r e d  the  p a r o l e e  t o  e n r o l l  in  a r e s i d e n t i a l  
treatm ent  program f o r  sub stan ce  abuse ,  the c u r r e n t  l e v e l  o f  c o n ­
d i t i o n a l  l i b e r t y  en jo y e d  by the  p a r o l e e  i s  b e in g  c u r t a i l e d ;  thus 
p r o c e d u r a l  s a fe g u a rd s  are  w arranted .  C o n v e r s e ly ,  i f  the new c o n ­
d i t i o n  was a requirem ent  o f  the  p a r o l e e  t o  pay c h i l d  sup port  o r  
not  t o  open a charge  a c c o u n t ,  th e r e  i s  no f u r t h e r  c u r ta i lm e n t  o f  
the  c u rre n t  c o n d i t i o n a l  l i b e r t y  i n t e r e s t ,  and p r o c e d u r a l  s a f e ­
guards are not  n e c e s s a r v .  M oreover ,  i f  the  p a r o l e  o f f i c e r  r e ­
q u ir e d  the p a r o l e e  t o  r e p o r t  t w ic e  a month, r a t h e r  than once  a 
month, such a change i s  so i n s i g n i f i c a n t  as t o  not  r e q u i r e  any 
due p r o c e s s  p r o t e c t i o n s .

S i t u a t i o n s  may a l s o  o c c u r  which r e q u i r e  the  immediate 
i m p o s i t i o n  o f  a new o r  changed c o n d i t i o n .  S p e c i f i c  p ro ce d u re s  
are  s e t  out  which b a la n ce  the s t a t e ' s  i n t e r e s t s  in  r e h a b i l i t a t i o n  
and p r o t e c t i o n  o f  the p u b l i c  w ith  the  p a r o l e e ' s  c o n d i t i o n a l  l i b ­
e r t y  i n t e r e s t .  AS 3 3 . 1 6 . 1 6 0 ( c )  & ( d ) .

C. P a ro le  R e v o ca t io n

In M o r r i s s e y , a f t e r  r e c o g n i z i n g  the  c o n d i t i o n a l  l i b e r t y  
i n t e r e s t  p o s s e s s e d  by p a r o l e e s ,  the  United S ta te s  Supreme Court
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mandated the  employment o f  p r o c e d u r a l  guarantees  in  p a r o l e  r e v o ­
c a t i o n  p r o c e e d in g s .

The p ro c e d u r e s  r e q u ire d  c o u ld  be in fo r m a l  in  n a tu re ,  
but  must in c lu d e  as a minimum

1) a p r e l im in a r y  r e v o c a t i o n  h ear ing  a t  o r  r e a so n a b ly  
near  the  p l a c e  o f  the  a l l e g e d  v i o l a t i o n  and as promptly  as 
c o n v e n ie n t  a f t e r  the a r r e s t ;

2) a f i n a l  r e v o c a t i o n  h e a r in g  w ith
a) w r i t t e n  n o t i c e  o f  the  c la im ed v i o l a t i o n ;
b) d i s c l o s u r e  o f  e v id e n c e  t o  be used a g a in s t  the 

v i o l a t o r ;
c ) o p p o r t u n i t y  t o  be heard in  person  and t o

p r e s e n t  w i t n e s s e s  and documentary e v id e n c e ;
d) a l im i t e d  r i g h t  t o  c o n f r o n t  and c ro ss -e x a m in e

adverse  w i t n e s s e s ;
e) a n e u t r a l  and d etached  h ea r in g  body;  and
f )  a w r i t t e n  statem ent by the  f a c t  f i n d e r s  as t o

the e v id e n c e  r e l i e d  on and the  reasons  f o r  r e v o c a t i o n .

M o r r i s s e y , at  486, 489.

In e s s e n c e ,  -M orr is sey  r e q u i r e s  "an in fo rm a l  hea r ing  
s t r u c t u r e d  t o  assure  th a t  the f i n d i n g  o f  a p a r o l e  v i o l a t i o n  w i l l  
be based on v e r i f i e d  f a c t s  and th a t  the  e x e r c i s e  o f  d i s c r e t i o n  
w i l l  be by an a c c u r a t e  knowledge o f  the  p a r o l e e ' s  b e h a v i o r . "
M o r r i s s e y , a t  485.

C le a r ly ,  the  c o u r t  d id  not  r e q u i r e  the  f u l l  range o f  
r i g h t s  norm ally  a cco rd e d  in  a c r i m in a l  p r o c e e d in g .  Subsequent
d e c i s i o n s  have h e ld  th a t  the r e v o c a t i o n  p r o c e e d in g  i s  not  p a r t  o f  
a c r i m in a l  p r o c e e d in g ,  Martin v .  S t a t e , 517 P . 2d 1389 (Alaska 
1974) , t h e r e f o r e  th o s e  gu arantees  norm ally  a p p l i c a b l e  in  the
c r i m i n a l  p r o c e e d in g  do not  apply  in  a r e v o c a t i o n .  S ta te  v .
S e a r s ,  553 P . 2d 907 (Alaska 1976) ( e x c lu s i o n a r y  r u l e  f o r  i l l e g a l ­
l y  s e i z e d  e v id e n c e  does  not  a p p l y ) ;  Martin v .  S t a t e , 517 P . 2d 
1389 (Alaska 1974) ( r i g h t  t o  b a i l  under Alaska C o n s t i t u t i o n  does  
not  a p p l y ) ;  Paul v .  S t a t e , 560 P . 2d 754 (Alaska 1977) (Alaska 
speedy t r i a l  r u l e  does  not  a p p l y ) ;  Roman v .  S t a t e , 570 P . 2d 1235 
(Alaska 1977) (w a rra n t le s s  s earch es  are  p e r m i s s i b l e ) ; Davenport 
v .  S t a t e , 568 P .2d 939 (Alaska 1977) ( d i f f e r e n t  requirem ents  f o r  
p a r o l e  v i o l a t i o n  a r r e s t  w a r r a n t ) ;  Avery v .  S t a t e , 616 P . 2d 872 
(Alaska 1980) (preponderance  o f  e v id e n ce  standard o f  p r o o f  s u f f i ­
c i e n t  f o r  r e v o c a t i o n ) .

1. P re l im in a ry  R evoca t ion  Hearing

The M orr is se y  case  s e t  the broad standards  f o r  the
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p r e l i m in a r y  r e v o c a t i o n  h e a r in g  in  o r d e r  " t o  determ in e  whether  
th e r e  i s  p r o b a b le  ca u se  o r  r e a s o n a b le  ground t o  b e l i e v e  t h a t  the  
a r r e s t e d  p a r o l e e  has committed a c t s  t h a t  would c o n s t i t u t e  a 
v i o l a t i o n  o f  p a r o l e . "  3 /  The h e a r in g  needs  t o  be conducted  by an 
in depen dent  d e c i s i o n  maker,  i . e . ,  some p e rs o n  o t h e r  than one i n i ­
t i a l l y  d e a l i n g  w ith  th e  c a s e .

The f i n d i n g  o f  p r o b a b le  cause  o r  r e a s o n a b le  grounds may 
be based on a f i n d i n g  in  a n o th er  forum, as the  p a r o l e e  would be 
c o l l a t e r a l l y  e s to p p e d  from r e l i t i g a t i n g  i s s u e s  p r e v i o u s l y  
d e term in ed .  A c r i m i n a l  c o n v i c t i o n ,  4 /  w ith  the  h i g h e r  "beyond a 
r e a s o n a b le  d ou bt"  s tandard  o f  p r o o f ,  o r  a f i n d i n g  o f  p r o b a b le  
cause  a f t e r  a p r e l i m i n a r y  h e a r in g  in  a pending  c r im in a l  c a s e ,  
would bo th  c o n s t i t u t e  c o n c l u s i v e  p r o o f  o f  a p a r o l e  v i o l a t i o n .  AS 
3 3 . 1 6 . 2 2 0 ( b ) .

A lthough  t h e r e  i s  c a s e  law i n t i m a t in g  a grand j u r y  i n ­
d ic tm e n t  may be used in  a l i k e  manner, 5_/ th e  due p r o c e s s  r e ­
qu irement  o f  M o r r i s s e y , which g r a n ts  the  p a r o l e e  the  o p p o r t u n i t y  
t o  r e f u t e  o r  e x p l a i n  th e  a l l e g e d  v i o l a t i o n ,  would tend to  negate  
use in  t h i s  way. However,  g iv e n  the  s ta nd ard  f o r  a grand ju r y  
in d ic tm e n t  in  Alaska ( the  e v id e n c e  p r e s e n t e d ,  i f  un exp la in ed  o r  
u n c o n t r a d i c t e d ,  would w arrant  a t r i e r  o f  f a c t  t o  f i n d  beyond a 
r e a s o n a b le  doubt  th a t  the  a ccu sed  committed  the  cr im e  c h a r g e d ) , 
the  req u irem ents  o f  the  p r o s e c u t o r  t o  d i s c l o s e  e x c u lp a t o r y  
e v id e n c e  t o  the  grand j u r y ,  £ /  and s a fe g u a r d s  o f  C r im ina l  Rule 
6 (q) , a grand j u r y  in d i c t m e n t  does  c o n s t i t u t e  prima f a c i e  e v i ­
dence o f  a v i o l a t i o n .  In t h i s  s i t u a t i o n ,  the  burden i s  s h i f t e d  
t o  the  a l l e g e d  v i o l a t o r  t o  d i s p r o v e  th e  ch arg es  in  the  
in d i c t m e n t .

When p r o b a b le  cause  o r  r e a s o n a b le  grounds f o r  a v i o l a ­
t i o n  are  fou n d ,  the  p r e l i m in a r y  r e v o c a t i o n  h e a r in g  becomes a

M o r r i s s e y , a t  486.

4 /  Moody v .  D a g g e t t , 429 U.S.  78,  86 n .7  (1976)
1

5 /  See Inmates C o u n c i lm a t i c  V o i c e  v .  R o g e r s , 541 F .2d  633 (6th 
C i r .  1 9 7 6 ) ;  H a l l  v .  S t a t e , 535 F .Supp.  1121 (S .D. Ohio 1982) .

Sf  See Tookak v .  S t a t e , 648 P . 2d 1018 (A laska App. 1982) ;  Fr ink  
v .  S t a t e ,  597 P . 2d 154 (Alaska 1 9 7 9 ) .



b i f u r c a t e d  p r o c e s s .  Just  as in the f i n a l  r e v o c a t i o n  p r o c e s s  
there  i s  an a d j u d i c a t o r y  phase ( to  determine p ro b a b le  cause) and 
a d i s p o s i t i v e  phase (where the  hea r ing  o f f i c e r  must then 
determine whether the v i o l a t o r  should be r e le a s e d  pending a f i n a l  
r e v o c a t i o n  h e a r i n g ) . The hea r ing  o f f i c e r  i s  r e q u ire d  t o  c o n s i d e r  
fou r  f a c t o r s  in  making t h i s  d e te r m in a t io n .  AS 3 3 . 1 6 . 2 2 0 ( c ) .  As 
th e re  i s  no c o n s t i t u t i o n a l  r i g h t  t o  b a i l  in  a p a r o le  r e v o c a t i o n  
p r o c e e d i - . g , Martin v .  S t a t e , 517 P . 2d 1389 (Alaska 19 74 ) ,  r e l e a s e  
pending the f i n a l  r e v o c a t i o n  hea r ing  may o n ly  o c c u r  under t h i s  
s u b s e c t i o n .  (B a i l  r e l e a s e  i s  a l s o  s t a t u t o r i l y  d e n ie d .  AS 3 3 . -  
1 6 . 2 4 0 ( e ) } .  The h ea r ing  o f f i c e r ,  in  determ in ing  that  r e l e a s e  i s  
a p p r o p r ia t e ,  mav a l s o  impose a d d i t i o n a l  c o n d i t i o n s  on the v i o l a ­
t o r .  AS 3 3 . 1 6 . 2 2 0 ( d ) .  N ecessary  p r o c e d u r a l  s a fe g u a r d s ,  i f  the 
a d d i t i o n a l  c o n d i t i o n s  are more r e s t r i c t i v e  o f  the p a r o l e e ' s  l i b ­
e r t y ,  are  s a t i s f i e d  in the two phases o f  the b i f u r c a t e d  p r e l i m i ­
nary r e v o c a t i o n  hea r ing  p r o c e s s .

2. F in a l  R evoca t ion  Hearing

As p r e v i o u s l y  n o te d ,  M orr is se y  s e t  out  s i x  s p e c i f i c  
requirem ents  f o r  a f i n a l  r e v o c a t i o n  hearing  n e ce s s a ry  t o  meet 
minimal due p r o c e s s  s a fe g u a r d s .  These minimal p roced u res  have 
not  been s i g n i f i c a n t l y  expanded, e i t h e r  in  subsequent case  law, 
o r  by s t a t u t e .  The burden on whether t o  have a f i n a l  r e v o c a t i o n  
h ea r in g  has been s h i f t e d  from the p a r o l e e :  M orr issey  im p l ie s  the
p a r o l e e  must r e q u e s t  a f i n a l  r e v o c a t i o n  hearinq  (a lthough the 
p a r o l e e  must be n o t i f i e d  o f  the r i g h t  t o  such a hearing)  ; by 
s t a t u t e ,  a f i n a l  r e v o c a t i o n  w i l l  be he ld  u n le s s  s p e c i f i c a l l y  
waived in  w r i t i n g  by the  p a r o l e e .  AS 3 3 .1 6 .2 3 0 .  A d d i t i o n a l l y ,  
the "w i th in  a r e a s o n a b le  t ime" requirem ent  f o r  h o ld in g  a f i n a l  
r e v o c a t i o n  p r o c e e d in g  has been e s t a b l i s h e d  by s t a t u t e  —  w i t h in  
20 working days a f t e r  a p a r o l e e ' s  a r r e s t  and i n c a r c e r a t i o n  i f  no 
p r e l i m in a r y  r e v o c a t i o n  hea r ing  i s  h e l d ,  1_/ o r  w i th in  120 days 
a f t e r  the a r r e s t  i f  a p r e l im in a r y  r e v o c a t i o n  hearing  has been 
h e ld .  8 /  S p e c ia l  sa fe g u a rd s  f o r  both  the p a r o l e e  and the s t a t e  
are  a v a i l a b l e  in  the  even t  the a l l e g e d  v i o l a t i o n  i s  based on a 
pending c r i m in a l  charge .  AS 3 3 . 1 6 . 2 2 0 ( g ) .

I f  a v i o l a t i o n  i s  found,  the  board i s  granted s i g n i f i ­
cant  d i s c r e t i o n  in  fa s h io n in g  an a p p r o p r ia t e  remedy. A d d i t i o n a l  
c o n d i t i o n s  o f  p a r o l e  may be imposed upon the  v i o l a t o r ,  who i s

7 /  AS 3 3 . 1 6 . 2 2 0 (e) 

8 /  AS 3 3 . 1 6 . 2 2 0 (f )
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then r e - r e l e a s e d  on p a r o l e ;  the v i o l a t o r  may a l s o  have the  p a r o l e  
revoked in  f u l l ,  o r  in  p a r t ,  AS 3 3 .1 6 .  "*20 ( i )  . A p a r o l e e  i s  not  
g iv en  c r e d i t  towards the  o r i g i n a l  ser ?nce ,  f o r  time spent on 
p a r o l e ,  AS 3 3 . 1 6 . 2 4 0 ( f ) ,  so th a t  a r e v o c a t i o n  may r e s u l t  in  r e i n ­
c a r c e r a t i o n  f o r  the  amount o f  the  p r i s o n e r ' s  o r i g i n a l  term not 
p r e v i o u s l y  served  in  j a i l .  A p a r t i a l  r e v o c a t i o n  would r e s u l t  
when the board d e c id e d  the  s e r i o u s n e s s  o f  the v i o l a t i o n  d id  not  
warrant r e i n c a r c e r a t i o n  f o r  the  remainder o f  the term, but that  
some r e i n c a r c e r a t i o n  was n e c e s s a r y .

Other C o n s id e r a t i o n s

A. A r r e s t  o f  P a ro le  V i o l a t o r s

A l l e g e d  p a r o l e  v i o l a t o r s  may be a r r e s t e d  w ith  o r  w i t h ­
out  a w arrant .  A warrant may be i s s u e d  by the board or  a member 
o f  the board based upon a p ro b a b le  cause  s tand ard .  Unlike the 
standards  a p p l i c a b l e  to  a r r e s t  w arrants  in  c r i m in a l  c a s e s ,  a pa­
r o l e  v i o l a t o r  warrant does  not  need t o  be supported  by a w r i t t e n  
a f f i d a v i t  o r  c o m p la in t .  Davenport v .  S t a t e , 563 P . 2d 939 (Alaska 
19 7 7 ) .  However, t o  av o id  unnecessary  l i t i g a t i o n  on the i s s u e  o f  
whether the  warrant i s  supported  by p r o b a b le  c a u s e ,  the warrant 
i s  in ten ded  to  be supported  e i t h e r  by a w r i t t e n  o r  re cord ed  
statement  o f  the p a ro le  o f f i c e r .  D av en p or t , at  948, n .2 1 .

L ik e w ise ,  e x ig e n t  c i r cu m s ta n ce s  may e x i s t  r e q u i r i n g  the 
immediate a r r e s t  o f  a p a r o l e e .  However, r a th e r  than le a v in g  
these  e x ig e n t  c i r cu m sta n ces  to  subsequent  c o u r t  i n t e r p r e t a t i o n ,  
the  c ir cu m sta n ces ,  are  enumerated in  s t a t u t e  AS 33 . 16 . 240 ( c ) .  I f  
a w a r r a n t le s s  a r r e s t  o c c u r s ,  s t r i c t  r e p o r t i n g  requirem ents  on the 
c i r cu m sta n ce s  o f  the a r r e s t  are mandated. AS 3 3 . 1 6 . 2 4 0 ( d ) .

B. C o n f i d e n t i a l  In form at ion

1. P u b l i c  D i s c l o s u r e

During the d e c i s i o n  making a s p e c t s  o f  i t s  d u t i e s ,  the 
board w i l l  be r e l y i n g  upon in fo r m a t io n  d e r iv e d  from a v a r i e t y  o f  
s o u r c e s .  Although some o f  th i^  in fo r m a t io n  may be p u b l i c  i n f o r ­
mation i f  i s  d e r iv e d  from the o r i g i n a l  sou rce  under AS 0 9 .2 5 .1 1 0 ,  
o t h e r  p o r t i o n s  o f  t h i s  in fo r m a t io n  are  c o n f i d e n t i a l ,  e . g . ,  p r e ­
sen ten ce  r e p o r t s .  In o r d e r  t o  r e l i e v e  the board o f  the r e s p o n s i ­
b i l i t y  t o  determine whether t h i s  in f o r m a t io n  i s  o th e r w is e  c o n f i ­
d e n t i a l  under lav/, a l l  the  in fo r m a t io n  com p iled  by the board i s  
made c o n f i d e n t i a l .  AS 3 3 . 1 6 . 1 7 0 ( a ) .  Th is  p r o v i s i o n  t h e r e f o r e  
exempts t h a t  in fo rm a t io n  from the p r o v i s i o n s  o f  AS 0 9 .2 5 .1 1 0  and 
AS 0 9 .2 5 .1 2 0 ;  however,  i f  the  in fo r m a t io n  i s  o th e r w is e  p u b l i c  
in f o r m a t io n ,  t h i s  s e c t i o n  does  not  p r e c lu d e  p u b l i c  in s p e c t i o n  and
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2. D i s c l o s u r e  t o  the  P a ro le e

In the  main, in fo r m a t io n  which i s  used by the board 
must be d i s c l o s e d  t o  the p a r o l e e .  The due p r o c e s s  requirem ents  
which a t t a c h  t o  the  l i b e r t y  i n t e r e s t s  h e ld  by p a r o l e e s  o r  p o te n ­
t i a l  p a r o l e e s ,  d i c t a t e  th a t  the p a r o l e e  be g iv e n  not  on ly  n o t i c e  
o f  a proposed  a c t i o n ,  but  a l s o  the o p p o r t u n i t y  t o  be heard .  To 
be m e a n in g fu l ,  the  o p p o r t u n i t y  t o  be heard requirem ent  should 
a f f o r d  the  p a r o l e e  o r  p r i s o n e r  the a b i l i t y  t o  r e f u t e  o r  e x p l a in  
adverse  in fo r m a t io n  as w e l l  as t o  ensure  th a t  the board c o n s id e r s  
in fo r m a t io n  which the  p a r o l e e  o r  p r i s o n e r  b e l i e v e s  i s  r e l e v a n t  t o  
the d e c i s i o n  making f u n c t i o n  under c o n s i d e r a t i o n  by the board .  
As s u c c i n c t l y  s t a t e d  in  M o r r i s s e y , a t  485, the p r o c e d u r a l  s a f e ­
guards shou ld  be de s ig n e d  t o  ensure " t h a t  the  e x e r c i s e  o f  d i s c r e ­
t i o n  w i l l  be by an a c c u r a t e  knowledge o f  the p a r o l e e ' s  b e h a v i o r . "  
There a r e ,  however,  i n s ta n c e s  and s i t u a t i o n s  wherein  f u l l  d i s c l o ­
sure o f  a l l  in f o r m a t io n  under c o n s i d e r a t i o n  i s  n e i t h e r  a p p r o p r i ­
a te  nor r e q u i r e d .

The f i r s t  type  o f  in fo r m a t io n  where d i s c l o s u r e  i s  n e i ­
t h e r  a p p r o p r ia t e  nor r e q u i r e d  i s  the  ad dress  o f  a v i c t i m  who has 
commented upon a pending d i s c r e t i o n a r y  p a r o l e  under AS 3 3 .1 6 .1 2 0 .  
In t h i s  in s t a n c e ,  the  s t a t e  has undertaken a duty t o  p r o t e c t  the 
v i c t i m  from harm o r  harassment. AS 1 2 . 6 1 . 0 1 0 ( a ) ( 3 ) .  By not  d i s ­
c l o s i n g  the  v i c t i m ' s  r e s i d e n c e  o r  l o c a t i o n ,  the s t a t e  i s  tak ing  
one small  measure t o  p r o t e c t  th a t  v i c t i m  in  the  event  the p r i s o n ­
e r ,  o r  any o f  the  p r i s o n e r ' s  r e l a t i v e s  o r  a s s o c i a t e s  d e c id e s  t o  
a c t  in  vengeance  i f  the  v i c t i m  has commented a d v e r s e l y  on a p r o ­
s p e c t i v e  p a r o l e .  Furthermore ,  th e re  i s  no re a so n ,  under due p r o ­
c e s s  requ irem ents  o r  o t h e r w is e ,  f o r  the  p r i s o n e r  t o  have a c c e s s  
t o  th a t  p i e c e  o f  in f o r m a t io n .  T h e r e f o r e ,  t h i s  in fo r m a t io n  i s  not  
d i s c l o s e d  t o  the  p a r o l e e .  AS 3 3 . 1 6 . 1 2 0 ( b ) .

The second type  o f  in fo r m a t io n  th a t  i s  no t  a p p r o p r ia t e  
t o  d i s c l o s e  i s  p r e v i o u s l y  u n d i s c l o s e d  d i a g n o s t i c  r e p o r t s ,  c o n f i ­
d e n t i a l  in form ant  r e p o r t s  and any o t h e r  in fo r m a t io n  which ,  i f  
d i s c l o s e d ,  may r e s u l t  in  harm t o  any p e r s o n .  AS 3 3 . 1 6 . 1 7 0 ( b ) .  
The s t a t e ' s  i n t e r e s t  in  the  r e h a b i l i t a t i o n  o f  the p r i s o n e r ,  
whether d i s c r e t i o n a r y  p a r o l e  i s  gran ted  o r  n o t ,  i s  o f  paramount 
im porta nce .  In some i n s ta n c e s  a p s y c h i a t r i c  e v a l u a t i o n  o f  the 
p r i s o n e r ,  i f  i t  has not  been p r e v i o u s l y  d i s c l o s e d ,  may s e v e r e ly  
undermine the  i n s t i t u t i o n a l  therapy program in  which the  p r i s o n e r  
i s  c u r r e n t l y  e n r o l l e d .  Although i t  i s  r a r e  th a t  such a d i a g n o s i s  
has o c c u r r e d  and has not  been s u b seq u en t ly  d i s c l o s e d  t o  the  p r i s ­
o n e r ,  a few i n s t a n c e s  o f  subsequent  d i s c l o s u r e  by the board  and 
an a t ten d a n t  d i s r u p t i o n  o f  the p r i s o n e r ' s  t h e r a p e u t i c  program

copying of that mater ial at its original source.
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w o u l d  l e a d  t o  the b o a r d  e i t h e r  n o t  b e i n g  g i v e n  a c c e s s  t o  t h a t  
i n f o r m a t i o n ,  o r  to t h a t  t y p e  of  i n f o r m a t i o n  n o t  b e i n g  g e n e r a t e d .  
E i t h e r  a l t e r n a t i v e  w o u l d  n e g a t i v e l y  i m p a c t  the r e h a b i l i t a t i v e  
g o a l s  o f  t h e  state.

F u r t h e r m o r e ,  d i s c l o s u r e  of  c o n f i d e n t i a l  i n f o r m a t i o n  or 
a n y  o t h e r  i n f o r m a t i o n  w h i c h  m a y  r e s u l t  in h a r m  to a n y  o t h e r  
p e r s o n  is c o n t r a r y  to t h e  s t a t e ' s  d u t i e s  to p r o p e r l y  a d m i n i s t e r  
p r i s o n s  a n d  t o  p r o t e c t  s o c i e t y .

A l t h o u g h  n o n - d i s c l o s u r e  o f  t h e s e  t y p e s  o f  i n f o r m a t i o n ,  
is p e r m i t t e d ,  d u e  p r o c e s s  d o e s  m a n d a t e  t h e  o p p o r t u n i t y  f o r  the 
p r i s o n e r  o r  p a r o l e e  to c o n t r a d i c t  or e x p l a i n  a d v e r s e  i n f o r m a t i o n .  
In b a l a n c i n g  t h i s  i n t e r e s t  w i t h  the s t a t e ' s  i n t e r e s t  in p r o t e c t­
ing  o t h e r  m e m b e r s  o f  s o c i e t y  f r o m  h a r m  a n d  e n s u r i n g  r e h a b i l i t a­
tion, t h e  b o a r d  is t h e r e f o r e  r e q u i r e d  t o  s u m m a r i z e  t h e  i n f o r m a­
t i o n  w h i c h  it d o e s  n o t  d i s c l o s e .  T h i s  s u m m a r y  w i l l  v a r y  w i t h  the 
t y p e s  o f  i n f o r m a t i o n  b e i n g  c o n s i d e r e d  b y  the bo a r d ,  b u t  it n o n e­
t h e l e s s  m u s t  b e  c a p a b l e  o f  c o n v e y i n g  t o  the p r i s o n e r  o r  p a r o l e e ,  
as c o m p l e t e l y  a n d  as a c c u r a t e l y  as p o s s i b l e ,  the c o n t e n t  o f  the 
i n f o r m a t i o n .  T h i s  w i l l  e n a b l e  t h e  p r i s o n e r  o r  p a r o l e e  to a d e­
q u a t e l y  r e s p o n d .  A S  3 3 . 1 6 . 1 7 0 ( c ) .

C. R e m e d i a l  A c t i o n s

N u m e r o u s  d u t i e s  are r e q u i r e d  o f  the b o a r d  d u r i n g  the 
p a r o l e  p r o c e s s .  T h e  P a r o l e  A d m i n i s t r a t i o n  A c t  d o e s  n o t  s e t  o u t  
s p e c i f i c  r e m e d i e s  t h a t  m a y  r e s u l t  if t h e  b o a r d  f a i l s  to d i s c h a r g e  
t h o s e  d u t i e s .

1. P a r o l e / P r i s o n e r  R e m e d i e s

A b s e n t  t h e  d e n i a l  o f  a c o n s t i t u t i o n a l  r i g h t ,  t h e  a c­
t i o n s  o f  t h e  p a r o l e  b o a r d  w h e n  it is e x e r c i s i n g  its d i s c r e t i o n a r y  
f u n c t i o n s  a r e  n o t  r e v i e w a b l e  in c o u r t .  T h e r e f o r e ,  w h e n  i n  its 
p r e d i c t i v e  j u d g m e n t ,  t h e  b o a r d  d e c i d e s  a p r i s o n e r  is n o t  s u i t a b l e  
f o r  d i s c r e t i o n a r y  p a r o l e ,  a n  a g g r i e v e d  p r i s o n e r  m a y  n o t  h a v e  t h a t  
d e c i s i o n  r e v i e w e d .  H o w e v e r ,  in t h a t  t h e  P a r o l e  A d m i n i s t r a t i o n  
A c t ,  a n d  its r e q u i r e m e n t  for the a d o p t i o n  o f  r e g u l a t i o n s  e s t a b­
l i s h i n g  s t a n d a r d s  f o r  t h e  d e t e r m i n a t i o n  o f  t h e  s u i t a b i l i t y  for 
d i s c r e t i o n a r y  p a r o l e ,  g r a n t  a p e r s p e c t i v e  p a r o l e e  a l i m i t e d  l i b­
er t y  i n t e r e s t ,  r e v i e w  o f  t h e  b o a r d ' s  a c t i o n  for a d e n i a l  o f  due 
p r o c e s s  s a f e g u a r d s  is m o r e  r e a d i l y  a v a i l a b l e  t h a n  is a p p a r e n t .  
S i m i l a r l y ,  r e v o c a t i o n  o f  p a r o l e  w h i c h  is a r e c o g n i z e d  l i b e r t y  
i n t e r e s t  m a y  g i v e  r i s e  t o  j u d i c i a l  r e v i e w  o f  the p r o c e d u r e s  e m­
p l o y e d  to e n s u r e  t h e  n e c e s s a r y  l e v e l  o f  d u e  p r o c e s s  p r o c e d u r a l  
s a f e g u a r d s .
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If a p r i s o n e r  or p a r o l e e  c h a l l e n g e s  the p r o c e d u r e  of 
the b o a r d  as a v i o l a t i o n  o f  d u e  p r o c e s s  s a f e g u a r d s  (usually 
t h r o u g h  an a c t i o n  u n d e r  C r i m i n a l  R u l e  35) t h e  r e m e d y  t h a t  is 
n e a r l y  u n i v e r s a l l y  a p p l i e d  is for the b o a r d  to r e d o  the p r o c e e d­
ing, e n s u r i n g  t h a t  the p a r o l e e ' s  o r  p r i s o n e r ' s  due p r o c e s s  r i g h t s  
are r e c o g n i z e d .  Nev/ell v. S t a t e , 620 P. 2d 680 (Alaska 1980). 
T h e  c o u r t s  h a v e  r e c o g n i z e d  t h a t  they p o s s e s s  " o nly l i m i t e d  p o w e r  
to r e v i e w  P a r o l e  B o a r d  d e c i s i o n s ,  and c a n n o t  u s u r p  the a u t h o r i t y  
o f  t h e  B o a r d . "  9/ T h i s  r e m e d y  is g e n e r a l l y  a p p r o p r i a t e  if the 
b o a r d  h a s  v i o l a t e d  o n e  o f  the p r o c e d u r a l  g u a r a n t e e s  s e t  o u t  in 
M o r r i s s e v , at 486 , 489 , w h e t h e r  it o c c u r s  at the p r e l i m i n a r y  or 
f i nal r e v o c a t i o n  stage. See F o r d  v. W a i n w r i a h t ,  F . 2 d  981 (5th
Cir. 1977); H a h n  v. B u r k e , 430 F . 2 d  100 (7th Cir. 198-70); P e t i­
tion o f  H a v e r t v , 618 P . 2d 1011 (Wash. 1980). S i m i l a r l y ,  a d e n i a l  
o f  p r o c e d u r a l  s a f e g u a r d s  d u r i n g  the p a r o l e  g r a n t i n g  p h a s e  sh o u l d  
b e  e n t i t l e d  to no m o r e  s e v e r e  r e m e d y  t h a n  an o r d e r  to r e d o  the 
f a u l t y  h e a r i n g .

If t h e  p r o c e d u r a l  s a f e g u a r d  d e n i e d  a p a r o l e e  in a r e v o­
c a t i o n  p r o c e e d i n g  is the u n t i m e l i n e s s  o f  t h e  h e a r i n g ,  the e x c e p­
t i o n a l  r e m e d y  a p p l i e d  is the r e i n s t a t e m e n t  o f  the p a r o l e e  to 
p a r o l e .  S e e  S t a t e  v. C h a v e z , 607 P. 2d 640 (N. Mex. App. Ct.
1979). By s t a t u t e ,  A l a s k a  has set s p e c i f i c  t i m e  l i m i t s  in w h i c h  
to h o l d  a p r e l i m i n a r y  r e v o c a t i o n  h e a r i n g ,  w i t h i n  15 w o r k i n g  da y s  
a f t e r  a p a r o l e e ' s  a r r e s t  and i n c a r c e r a t i o n  for the v i o l a t i o n ;  1 0 / 
in w h i c h  to h o l d  a f i nal r e v o c a t i o n  h e a r i n g ,  20 da y s  if the
p a r o l e e  is a r r e s t e d ,  i n c a r c e r a t e d  a n d  no p r e l i m i n a r y  r e v o c a t i o n  
h e a r i n g  on the v i o l a t i o n  is held; 11/ a n d  in w h i c h  to h o l d  a 
final r e v o c a t i o n  p r o c e e d i n g ,  120 da y s  a f t e r  the p a r o l e e ' s  arrest, 
s u b j e c t  to r e c o g n i z e d  e x c e p t i o n s .  1 2 /

If t h e  b o a r d  w a s  to d e n y  a t i m e l y  h e a r i n g  u n d e r  the 
s t a t u t e ,  the r e s u l t a n t  r e m e d y  s h o u l d  b e  p r o p o r t i o n a t e  to the v i o­
lation. T h e  p u r p o s e  u n d e r l y i n g  the r e q u i r e m e n t  for a t i m e l y

9/ N e w e l l ,  at 683.

1 0 / A S  3 3 . 1 6 . 2 2 0 ( b ) .  A  p r e l i m i n a r y  r e v o c a t i o n  h e a r i n g  is not 
n e c e s s a r y  for a p a r o l e e  c h a r g e d  w i t h  a v i o l a t i o n  w h o  is not 
a r r e s t e d  a n d  i n c a r c e r a t e d  if t h e r e  is no a d d i t i o n a l  d e p r i v a t i o n  
of  the p a r o l e e ' s  c o n d i t i o n a l  l i b e r t y  i n t e r e s t .

11/ AS 3 3 . 1 6 . 2 2 0  (e) .

1 2 /  A S  3 3 . 1 6 . 2 2 0 ( f ) .
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h e a r i n g  is to e n a b l e  the a l l e g e d  v i o l a t o r  to r e s p o n d  to the a l­
leged v i o l a t i o n  w h i l e  c o n t r a r y  e v i d e n c e  m a y  s t i l l  b e  a v a i l a b l e  
and the i s s u e  is f r esh in e v e r y o n e ' s  m i n d .  A  s h o r t  d e l a y  in the 
r e v o c a t i o n  p r o c e e d i n g  w o u l d  r e s u l t  in l i t t l e  p r e j u d i c e  to the 
p a r o l e e ,  so r e l e a s e  fr o m  i n c a r c e r a t i o n  p e n d i n g  the h e a r i n g  is an 
a p p r o p r i a t e  r e m e d y .  H o wever, w h e r e  t h e  d e l a y  is s i g n i f i c a n t  and 
p r e j u d i c e  t o  the p a r o l e e  is shown, r e i n s t a t e m e n t  to p a r o l e  s t a t u s  
m a y  be a p p r o p r i a t e .  T h i s  is the e x c e p t i o n a l  s i t u a t i o n .  N a t u r a l­
ly, in t h a t  the p r e j u d i c e  to the p a r o l e e  is t h e  a v a i l a b i l i t y  of 
e v i d e n c e  a n d  t h e  f r e s h n e s s  o f  the i n c i d e n t ,  e v e n  a s i g n i f i c a n t  
d e l a y  o f  a f i n a l  r e v o c a t i o n  h e a r i n g  p e n d i n g  r e s o l u t i o n  of  p e n d i n g  
c r i m i n a l  c h a r g e s  is n o t  p r e j u d i c i a l .

T h e  e x t r a o r d i n a r y  r e m e d y  o f  u n c o n d i t i o n a l  r e l e a s e  w o u l d  
o n l v  r e s u l t  if t h e r e  w a s  a due p r o c e s s  v i o l a t i o n  and the t e r m  of 
the p a r o l e e ' s  s e n t e n c e  w o u l d  ha v e  e x p i r e d  had n o t  the due p r o c e s s  
v i o l a t i o n s  o c c u r r e d .  See U.S. ex rel. H a h n  v. R e v i e w , 520 F . 2 d  
632 (7th Cir. 1975); L a w r e n c e  v. Smith, 451 F. Supp. 1979 
(W.D.N.Y. 1978) .

2. T h i r d  P a r t y  R e m e d i e s

If the b o a r d  fails to n o t i f y  a v i c t i m  o f  its c o n s i d e r a­
tion  o f  d i s c r e t i o n a r y  p a r o l e  and the r i g h t  of the v i c t i m  to c o m­
me n t  o n  the p r o c e e d i n g  u n d e r  AS  3 3 . 1 6 . 1 2 0 ( a )  t h i s  d o e s  not i n v a l­
idate a n y  p a r o l e  d e c i s i o n .  T h e  p u r p o s e  o f  th i s  s e c t i o n  is to 
g i v e  v i c t i m s  a v o i c e  in (as o p p o s e d  t o  a v e t o  p o w e r  over) the 
p a r o l e  p r o c e s s ,  a n d  to p r o v i d e  the b o a r d  w i t h  a d d i t i o n a l  i n f o r m a­
tion in c o n s i d e r i n g  d i s c r e t i o n a r y  p a r o l e  a n d  s p e c i a l  c o n d i t i o n s  
if p a r o l e  is g r a n t e d .  T h e r e f o r e  a n y  r e m e d y  for the v i c t i m  w o u l d  
h a v e  to lie in a t o r t  action.

P W C : e j a : S e c t i o n a l
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P a g e  I, line 26 r e n u m b e r  e x i s t i n g  "(c)" to "(d)" and add:

(c) A  p r i s o n e r  e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  d u r i n g  a p e r i o d  

o f  s e n t e n c e  e n h a n c e m e n t  i m p o s e d  u n d e r  AS 1 2 . 5 5 . 1 5 5 ( a )  or d u r i n g  the 

s u b s e q u e n t  t e r m  of a c o n s e c u t i v e  o r  p a r t i a l l y  c o n s e c u t i v e  p r e s u m p t i v e  

s e n t e n c e  i m p o s e d  u n d e r  A S  12.5 5 . 0 2 5 ( e )  or (g) m u s t  s e r v e  t h e  u n e n­

h a n c e d  p o r t i o n  of t h e  t e r m  or t h e  i n i t i a l  p r e s u m p t i v e  t e r m  b e f o r e  

b e i n g  o t h e r w i s e  e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  u n d e r  AS  3 3 . 1 6 . -  

100(c) or (d) . F o r  p u r p o s e s  of this s u b s e c t i o n ,  the m o s t  s e r i o u s  

o f f e n s e  in the c a s e  o f  c o n s e c u t i v e  or p a r t i a l l y  c o n s e c u t i v e  p r e s u m p­

t i v e  s e n t e n c e s ,  w i l l  be c o n s i d e r e d  the i n i t i a l  p r e s u m p t i v e  term. The 

u n e n h a n c e d  t e r m  or the i n i t i a l  p r e s u m p t i v e  t e r m  is c o n s i d e r e d  s e r v e d  

for p u r p o s e s  o f  d i s c r e t i o n a r y  p a r o l e  on t h e  d a t e  t h e  u n e n h a n c e d  or 

i n i t i a l  p r e s u m p t i v e  s e n t e n c e  is d u e  to e x p i r e  [ e x c l u d i n g  any/less] 

g o o d  t i m e  e a r n e d  u n d e r  AS  3 3 . 2 0 . 0 1 0 .



J2T '  j  ^  r e  t r y  '  f  « £ * ■ < /

. r w r > m ^ ' J L ™ r * A y 'J

,̂ ^ y t h p  s ry y s v ty jp

y f iv y p ' p T  / < A p iry n p * J^ r^ /  L - c y ? ' s ^ /  ^ Y ^ p n ^ y - '̂

r T p ' p p p 't f  r ^ >̂ ° ^ /  X )—  * ^ r^ y ^ rC ^ '

'J ^ 'y 'j/ b ' s t y ' / f t p  ^ " ^ r rn / ' ru ? ^
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