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J u n e a u

J a n u a r y  2 5 ,  1 9 8 5

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  a m  t r a n s m i t t i n g  a  b i l l  t h a t  a m e n d s  a n d  
r e - n a m e s  a r t .  4  o f  A S  4 5 . 5 0 ,  w h i c h  i s  c u r r e n t l y  t i t l e d  " U n ­
f a i r  T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n . "  ( A S  4 5 . 5 0 . -  
4 7 1  —  4 5 . 5 0 . 5 6 1  o r  " t h e  U T P  A c t . " )  T h e  t i t l e  c h a n g e
e m p h a s i z e s  t h e  i n t e n t  o f  t h i s  b i l l ' s  a m e n d m e n t s  a n d  m a k e s  
c l e a r  t h a t  t h e  a r t i c l e  i n c l u d e s  p r o t e c t i o n s  f o r  " b u s i n e s s e s "  
a s  w e l l  a s  f o r  " c o n s u m e r s . "  I f  e n a c t e d ,  t h i s  b i l l  w o u l d  b e  
t h e  f i r s t  c o m p r e h e n s i v e  r e v i s i o n  o f  t h e s e  s t a t u t e s  s i n c e  
1 9 7 4 .  T h e  b i l l  w a s  p r e p a r e d  b y  t h e  c o n s u m e r  p r o t e c t i o n
s e c t i o n  o f  t h e  D e p a r t m e n t  o f  L a w  i n  r e s p o n s e  t o  d e c i s i o n s  b y  
o u r  c o u r t s  u n d e r  t h e  p r e s e n t  s t a t u t e s ,  a n d  i s  b a s e d  o n  t h e  
s u g g e s t i o n s  o f  b u s i n e s s e s ,  c o n s u m e r s ,  a t t o r n e y s ,  a n d  l e g i s  
l a t o r s  i n  o u r  s t a t e .

T h e  b i l l  h a s  s e v e n  m a j o r  g o a l s :

1 .  t o  c l a r i f y  t h a t  e v e r y  A l a s k a n  w h o  b u y s  o r  l e a s e s  
a n y  i t e m  i n  t r a d e  o r  c o m m e r c e  f o r  u s e  ( n o t  f o r  r e s a l e )  i s  a  
p r o t e c t e d  c o n s u m e r  u n d e r  t h e s e  s t a t u t e s ,  w h e t h e r  t h e  b u y e r  
i s  a n  i n d i v i d u a l  b u y i n g  a  c a r ,  a  b u s i n e s s  c o n c e r n  b u y i n g  
a i r l i n e  t i c k e t s  f o r  e m p l o y e e s ,  o r  a  v i l l a g e  c o r p o r a t i o n
b u y i n g  o f f i c e  p h o t o c o p i e r  s u p p l i e s ;

2 .  t o  c l a r i f y  t h a t  h o n e s t  b u s i n e s s  c o m p e t i t o r s  m a y
b r i n g  a  p r i v a t e  c a u s e  o f  a c t i o n  f o r  d a m a g e s  a g a i n s t  t h e i r  
l e s s  s c r u p u l o u s  c o m p e t i t o r s  w h o  i n j u r e  t h e m  t h r o u g h  t h e  u s e  
o f  u n f a i r  o r  d e c e p t i v e  t r a d e  p r a c t i c e s ;

3 .  t o  c l a r i f y  a n d  s i m p l i f y  t h e  i n v e s t i g a t i v e  p r o c e ­
d u r e s  u s e d  b y  t h e  a t t o r n e y  g e n e r a l ,  a n d  t o  m a k e  t h e m  l e s s  
t h r e a t e n i n g  t o  a  b u s i n e s s  u n d e r  i n v e s t i g a t i o n ;
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. 4 .  t o  c l a r i f y  t h e  r o l e  o f  t h e  a t t o r n e y  g e n e r a l  w h e n  
b r i n g i n g  a n  e n f o r c e m e n t  a c t i o n  o n  b e h a l f  o f  t h e  g e n e r a l  
p u b l i c  t o  s t o p  a n  u n l a w f u l  p r a c t i c e  a n d  t o  s e e k  r e s t i t u t i o n  
f o r  i n j u r e d  c o n s u m e r s ;

5 .  t o  e l i m i n a t e  a n y  b a r r i e r s  t o  p r i v a t e  v i c t i m s  o f  
f r a u d  w h o  w i s h  t o  s e e k  t h e i r  o w n  r e d r e s s  i n  t h e  c o u r t s ;

6 .  t o  e n s u r e  t h a t  o u t - o f - s t a t e  b u s i n e s s e s  w h i c h  r e a c h  
i n t o  o u r  m a r k e t p l a c e  t o  d o  b u s i n e s s  w i t h  A l a s k a n s  a r e  
c o v e r e d  b y  t h e  U T P  A c t ,  a n d  t o  f u r t h e r  e n s u r e  t h a t  a l l  
a s p e c t s  o f  " t r a d e  o r  c o m m e r c e "  i n  t h e  A l a s k a n  m a r k e t p l a c e  
a r e  a l s o  c o v e r e d ,  n o t  j u s t  t h e  n a r r o w  a r e a  o f  " g o o d s  o r  
s e r v i c e s " ;

7 .  t o  c u r e  s u b s t a n t i v e ,  p r o c e d u r a l ,  a n d  l a n g u a g e  
d e f e c t s  w h i c h  h a v e  n  t h e  U T P  A c t  d i f f i c u l t  t o  e n f o r c e  i n  
t h e  p a s t .

I n  o r d e r  t h a t  t h e  f u l l  i n t e n t  o f  t h i s  b i l l  b e  c l e a r l y  u n ­
d e r s t o o d ,  a  d e t a i l e d  s e c t i o n - b y - s e c t i o n  a n a l y s i s  f o l l o w s .

S E C T I O N - B Y - S E C T I O N  A N A L Y S I S

S e c t i o n  1 .  A c t i o n s  i n  w h i c h  A t t a c h m e n t  
i s  A u t h o r i z e d

S e c t i o n  1  i s  j u s t  a  c o m p a t i b i l i t y  a m e n d m e n t  t o  m a k e  s u r e  
t h a t  t h e  c u r r e n t  s t a t u t e  l i s t i n g  t h e  a c t i o n s  i n  w h i c h  a t ­
t a c h m e n t  i s  a u t h o r i z e d ,  A S  0 9 . 4 0 . 0 1 0 ( a ) ,  i s  c o n s i s t e n t  w i t h  
t h e  n e w  l a n g u a g e  i n  A S  4 5 . 5 0 . 5 0 1  ( i )  ( 1 )  ( w h i c h  a p p e a r s  i n  
s e c .  5  o f  t h e  b i l l ) .

S e c t i o n  2 .  C o n s o l i d a t i n g  C o n s u m e r  L a w s

S e c t i o n  2  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 4 7 1 ( b ) ,  w h i c h  i s  a  
l i s t  o f  e x a m p l e s  o f  t h e  t y p e  o f  u n f a i r  o r  d e c e p t i v e  t r a d e  
p r a c t i c e s  t h a t  t h e  A c t  p r o h i b i t s .  T w o  p r a c t i c e s  a r e  a d d e d  
t o  t h e  l i s t ,  f a i l u r e  t o  c o m p l y  w i t h  A S  4 5 . 4 5 . 1 0 5  
4 5 . 4 5 . 1 1 0 ,  r e g a r d i n g  u n s o l i c i t e d  m e r c h a n d i s e ,  a n d  f a i l u r e  t o  
c o m p l y  w i t h  A S  4 5 . 4 5 . 1 2 0  r e g a r d i n g  d i s c l o s u r e  o f  f u n e r a l  
c o s t s .  A l t h o u g h  t h e s e  s t a t u t e s  c o n t a i n  n o  e n f o r c e m e n t  
p r o v i s i o n s ,  i t  h a s  b e e n  t h e  i n f o r m a l  o p i n i o n  o f  t h e  a t t o r n e y  
g e n e r a l  t h a t  t h e y  m a y  b e  e n f o r c e d  u n d e r  t h e  U T P  A c t ,  s i n c e  
t h e y  a r e  c l e a r l y  m e a n t  t o  p r o t e c t  c o n s u m e r s .  T h e i r  e x p r e s s  
i n c l u s i o n  i n  t h e  A c t  m o r e  c l e a r l y  p r o v i d e s  f o r  t h e i r  e n -
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f o r c e m e n t .  A l a s k a n s  a r e  f r e q u e n t  v i c t i m s  o f  u n s o l i c i t e d  
m e r c h a n d i s e  s c h e m e s  f r o m  t h e  l o w e r  4 8 ,  a n d  o f  f u n e r a l  h o m e  
o v e r - r e a c h i n g  i n  s a l e s  t o  b e r e a v e d  f a m i l i e s .

S e c t i o n  3 .  E x e m p t i o n s  f r o m  t h e  A c t

S e c t i o n  3  o f  t h e  b i l l  w o u l d  c l e a r  u p  a n  a r e a  o f  o n g o i n g  
c o n f u s i o n  r e g a r d i n g  w h a t  t y p e s  o f  b u s i n e s s  a c t i v i t i e s  a r e  
e x e m p t  f r o m  t h e  U T P  A c t  u n d e r  A S  4 5 . 5 0 . 4 8 1  ( 1 ) .  T h i s  p a r a ­
g r a p h  i s  i n  n e e d  o f  a m e n d m e n t  b e c a u s e  i t  h a s  b e e n  a  s o u r c e  
o f  c o n t i n u e d  c o n t r o v e r s y  d u e  t o  i t s  " d o u b l e - n e g a t i v e "  l a n ­
g u a g e ,  a n d  b e c a u s e  o f  i t s  ( a r g u a b l e )  p o t e n t i a l  t o  e x e m p t  
a l m o s t  a l l  c o m m e r c i a l  a c t i v i t i e s  f r o m  t h e  U T P  A c t .  U n d e r  A S  
4 5 . 5 0 . 4 8 1 ( 1 ) ,  a s  a m e n d e d  b y  t h i s  b i l l ,  t h e  U T P  A c t  w o u l d  n o t  
a p p l y  t o  a c t s  o r  t r a n s a c t i o n s  w h i c h  a r e  r e g u l a t e d  b y  o t h e r  l a w s ,  
o n l y  i f  t h e  o t h e r  l a w : ( 1 )  p r o h i b i t s  t h e  s a m e  t y p e  o f
u n l a w f u l  p r a c t i c e s ,  ( 2 )  d o e s  n o t  e x e m p t  f r o m  r e g u l a t i o n  t h e  * 
v e r y  p e r s o n  w h o  i s  c o m m i t t i n g  a  p r o h i b i t e d  a c t  o r  p r a c t i c e ,
( 3 )  p r o v i d e s  a  p r i v a t e  c a u s e  o f  a c t i o n  f o r  i n j u r e d  c o n s u m e r  

o r  c o m p e t i t o r  v i c t i m s ,  a n d  ( 4 )  p r o v i d e s  t h e  s t a t e  w i t h  
a d e q u a t e  m e a n s  t o  c o m p e l  c o m p l i a n c e  w i t h  t h e  s t a t u t e  a n d  t o  
r e c o v e r  r e s t i t u t i o n  f o r  i n j u r e d  p a r t i e s ,  i n  t h e  p u b l i c  
i n t e r e s t .

T h i s  a m e n d e d  e x e m p t i o n  s e c t i o n  r e c o g n i z e s  t h a t  w h i l e  g o v ­
e r n m e n t  s h o u l d  n o t  d u p l i c a t e  r e g u l a t o r y  e f f o r t s ,  t h e  s t a t e  
a l s o  s h o u l d  n o t  e x e m p t  a  l i c e n s e d  p r o f e s s i o n a l  o r  t r a d e s -  
p e r s o n  f r o m  t h e  s t a n d a r d  o f  h o n e s t  c o n d u c t  t h a t  g o v e r n s  
u n l i c e n s e d ,  u n r e g u l a t e d  v e n d o r s  o f  a  d i f f e r e n t  t y p e  o f  g o o d s  
o r  s e r v i c e s .  I t  a l s o  r e c o g n i z e s  t h a t  a c t i v i t y  s h o u l d  n o t  b e  
e x e m p t  f r o m  t h e  U T P  A c t  m e r e l y  b e c a u s e  t h e  a c t i v i t y  c o n s t i ­
t u t e s  a  c r i m e .

T h e  a m e n d m e n t  d o e s  n o t  c a u s e  " d o u b l e  r e g u l a t i o n "  o f  l i c e n s e d  
p r o f e s s i o n s  o r  o c c u p a t i o n s ,  b u t  r a t h e r  a c k n o w l e d g e s  t h a t  
" r e g u l a t i o n "  t h r o u g h  l i c e n s u r e  o r  c e r t i f i c a t i o n  b y  a  b o a r d  
o r  c o m m i s s i o n  i s  n o t  t h e  s a m e  t y p e  o f  p u b l i c  l a w  e n f o r c e m e n t  
p r o t e c t i o n  a s  t h a t  p r o v i d e d  i n  t h e  U T P  A c t .  A l t h o u g h  s o m e  
b o a r d s  h a v e  p o w e r  t o  p r o h i b i t  a  l i c e n s e d  p r o f e s s i o n a l  f r o m  
r e p e a t i n g  u n l a w f u l  p r a c t i c e s  i n  t h e  f u t u r e ,  m o s t  b o a r d s  d o  
n o t  h a v e  a u t h o r i t y  t o  o r d e r ,  g r a n t ,  o r  e v e n  t o  s e e k  r e s t i t u ­
t i o n  f o r  m e m b e r s  o f  t h e  p u b l i c  w h o  w e r e  i n j u r e d  b y  t h e  
l i c e n s e e .

T h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  e n s u r e  t h a t  b o t h  p r i v a t e  
i n j u r i e s  a n d  i n j u r i e s  t o  t h e  p u b l i c  i n t e r e s t  c a n  b e  c o r ­
r e c t e d ,  b u t  i t  d o e s  n o t  s e t  u p  a  n e w  " r e g u l a t o r y "  s c h e m e .
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S e c t i o n  4 .  I n v e s t i g a t i o n s  b y  t h e  A t t o r n e y
G e n e r a l

S e c t i o n  4  o f  t h i s  b i l l  i s  a  c o m p r e h e n s i v e  r e v i s i o n  o f  A S  
4 5 . 5 0 . 4 9 5 ,  w h i c h  d e a l s  w i t h  t h e  i n v e s t i g a t i v e  p o w e r s  o f  t h e  
a t t o r n e y  g e n e r a l .  C u r r e n t l y ,  t h e  g r a n t  o f  i n v e s t i g a t i v e  
p o w e r s  f o c u s e s  o n  t h e  u s e  o f  a  " s u b p o e n a , "  w i t h o u t  d e s c r i b ­
i n g  t h e  m e t h o d  b y  w h i c h  t h e  a t t o r n e y  g e n e r a l  d e c i d e s  t o  
i s s u e  a  s u b p o e n a ,  n o r  t h e  r i g h t s  o f  t h e  s u b p o e n a e d  p e r s o n  t o  
c h a l l e n g e  t h e  s c o p e  o r  m e t h o d  o f  t h e  i n v e s t i g a t i o n .  T h i s  
s e c t i o n  o f  t h e  b i l l  m o r e  c l e a r l y  s e t s  o u t  t h e  s t e p s  t h e  
a t t o r n e y  g e n e r a l  m u s t  f o l l o w  b e f o r e  a n d  d u r i n g  f o r m a l  i n ­
v e s t i g a t i o n s  .

A t  A S  4 5 . 5 0 . 4 9 5 ( a ) ,  t h e  b i l l  i n s e r t s  n e w  l a n g u a g e  t h a t  s h o w s  
t h a t  t h e  a t t o r n e y  g e n e r a l  m u s t  h a v e  c a u s e  t o  b e l i e v e  t h a t  a n  
i l l e g a l  a c t  i s  h a p p e n i n g ,  b a s e d  o n  i n f o r m a t i o n  r e c e i v e d  f r o m  
p u b l i c  c o m p l a i n t s ,  i n f o r m a t i o n  f r o m  o t h e r  a g e n c i e s ,  o r  f r o m  • 
i n f o r m a t i o n  g a i n e d  b y  t h e  a t t o r n e y  g e n e r a l ' s  o w n  i n q u i r i e s .  
A l s o ,  i n  t h i s  s u b s e c t i o n  t h e  n e w  t e r m  " c i v i l  i n v e s t i g a t i v e  
d e m a n d "  i s  f i r s t  u s e d .  T h i s  t e r m  i s  s u b s t i t u t e d  f o r  t h e  
w o r d  " s u b p o e n a , "  w h i c h  s o m e  p e r s o n s  f e e l  h a s  a  m o r e  o n e r o u s  
o r  q u a s i - c r i m i n a l  c o n n o t a t i o n .

A S  4 5 . 5 0 . 4 9 5 ( b )  a s  r e v i s e d  b y  t h i s  b i l l ,  d e s c r i b e s  i n  d e t a i l  
w h a t  i n f o r m a t i o n  i s  r e q u i r e d  t o  b e  i n c l u d e d  o n  t h e  f a c e  o f  
a n  i n v e s t i g a t i v e  d e m a n d .  A l t h o u g h  i t  h a s  b e e n  t h e  p r a c t i c e  
o f  t h e  a t t o r n e y  g e n e r a l  t o  d i s c l o s e  t h i s  i n f o r m a t i o n ,  h a v i n g  
t h e  r e q u i r e m e n t s  s e t  b y  l a w  m a k e s  i t  m o r e  c l e a r  t o  b o t h  t h e  
a t t o r n e y  g e n e r a l ' s  s t a f f  a n d  t o  t h e  p e r s o n  i n v o l v e d  i n  t h e  
i n v e s t i g a t i o n .

T h e  b i l l  a d d s  n e w  A S  4 5 . 5 0 . 4 9 5  ( c ) ,  d e s c r i b i n g  t h e  w a y  i n  
w h i c h  t h e  a t t o r n e y  g e n e r a l  m a y  s e r v e  a  c i v i l  i n v e s t i g a t i v e  
d e m a n d .  P r e v i o u s l y ,  a  s u b p o e n a  h a d  t o  b e  s e r v e d  b y  a  p r o ­
c e s s  s e r v e r  o r  a  s t a t e  t r o o p e r ,  w h i c h  o f t e n  c a u s e d  u n d u e
a l a r m  t o  t h e  p e r s o n  b e i n g  s e r v e d .  U n d e r  t h i s  n e w  s u b s e c ­
t i o n ,  s e r v i c e  m a y  b e  m a d e  t h e  s a m e  w a y  a s  f o r  a  s u b p o e n a  
f r o m  a  c i v i l  c o u r t  a c t i o n ,  w h i c h  i s  m u c h  l e s s  o n e r o u s  a n d
d o e s  n o t  a l w a y s  r e q u i r e  d e l i v e r y  b y  a  p r o c e s s  s e r v e r  o r  a
l a w  e n f o r c e m e n t  o f f i c e r .

N e w  A S  4 5 . 5 0 . 4 9 5 ( d ) ,  ( e ) ,  a n d  ( f )  s e t  o u t  t h e  l o c a t i o n  w h e r e
m a t e r i a l  a n d  t e s t i m o n y  s o u g h t  u n d e r  a  c i v i l  i n v e s t i g a t i v e  
d e m a n d  m u s t  b e  m a d e  a v a i l a b l e ,  a n d  t h e  m a n n e r  i n  w h i c h  a  
p e r s o n  m a y  s e e k  a  m o d i f i c a t i o n  o r  w a i v e r  o f  t h e  c i v i l
i n v e s t i g a t i v e  d e m a n d .  I f  t h e  a t t o r n e y  g e n e r a l  d e n i e s  a  
r e q u e s t  f o r  m o d i f i c a t i o n ,  t h e  p e r s o n  u n d e r  i n v e s t i g a t i o n  m a y
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f i l e . a  p e t i t i o n  i n  c o u r t ,  a s k i n g  t h e  c o u r t  t o  g r a n t  t h e  
r e q u e s t .

N e w  A S  4 5 . 5 0 . 4 9 5 ( g )  p r o v i d e s  t h a t  a  p e r s o n  s e r v e d  w i t h  a n  
i n v e s t i g a t i v e  d e m a n d  w h o  d o e s  n o t  s e e k  r e l i e f  u n d e r  ( f )  o f  
t h a t  s e c t i o n ,  a n d  w h o  f a i l s  t o  r e s p o n d  t o  t h e  d e m a n d  a n d  t o  
a  j u d i c i a l  e n f o r c e m e n t  o r d e r ,  m a y  b e  h e l d  i n  c o n t e m p t  o f  
c o u r t  f o r  f a i l u r e  t o  a n s w e r  t h e  i n v e s t i g a t i v e  d e m a n d .  
A g a i n ,  a l t h o u g h  s t a n d a r d s  f o r  e n f o r c e m e n t  s i m i l a r  t o  t h o s e  
s e t  o u t  i n  t h e  b i l l  a r e  a l r e a d y  f o l l o w e d ,  i t  i s  t h e  o p i n i o n  
o f  t h e  a t t o r n e y  g e n e r a l  t h a t  s t a t u t o r y  n o t i c e  w o u l d  b e t t e r  
e n s u r e  p r o c e d u r a l  f a i r n e s s  t o  a l l  p a r t i e s  c o n c e r n e d .

S e c t i o n  5 .  P u b l i c  I n t e r e s t  L a w s u i t s  
b y  t h e  A t t o r n e y  G e n e r a l

S e c t i o n  5  o f  t h e  b i l l  w o u l d  e x p a n d  a n d  c l a r i f y  A S  4 5 . 5 0 . 5 0 1 ,  * 
w h i c h  i s  t h e  s e c t i o n  u n d e r  w h i c h  t h e  a t t o r n e y  g e n e r a l  b r i n g s  
p u b l i c  i n t e r e s t  a c t i o n s  i n  t h e  c o u r t s  t o  s t o p  u n f a i r  a n d  
d e c e p t i v e  t r a d e  p r a c t i c e s .  T h e  a t t o r n e y  g e n e r a l  d o e s  n o t  
h a v e  p o w e r  t o  o r d e r  a  b u s i n e s s  t o  s t o p ,  b u t  m u s t  g o  t o  c o u r t  
a n d  p r o v e  a  c i v i l  c a s e  b e f o r e  a  b u s i n e s s  w i l l  b e  o r d e r e d  b y  
t h e  c o u r t  t o  s t o p  a  p a r t i c u l a r  p r a c t i c e .

T h e  n e w  l a n g u a g e  i n  A S  4 5 . 5 0 . 5 0 1  ( a )  i n c l u d e s  a  v i t a l  r e ­
v i s i o n  t o  c l a r i f y  t h a t  a n y o n e  o u t s i d e  A l a s k a  w h o  s o l i c i t s  
t h e  b u s i n e s s  o f  A l a s k a n s  o r  o t h e r w i s e  t r a d e s  w i t h  A l a s k a n s  
w i t h  k n o w l e d g e  t h a t  t h e  g o o d s  o r  s e r v i c e s  w i l l  r e a c h  A l a s k a ,  
i s  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  o u r  c o u r t s  a n d  t o  p r o s e c u ­
t i o n  b y  o u r  a t t o r n e y  g e n e r a l  f o r  a n y  u n f a i r  o r  d e c e p t i v e  
t r a d e  p r a c t i c e s  w h i c h  h a r m  A l a s k a n  b u s i n e s s e s  o r  c o n s u m e r s .  
A l t h o u g h  l e g i s l a t i v e  h i s t o r y  s h o w s  t h a t  t h i s  w a s  t h e  i n t e n t  
o f  t h e  e x i s t i n g  l a n g u a g e ,  a  1 9 8 0  A l a s k a  S u p r e m e  C o u r t  
d e c i s i o n  t h r o w s  s o m e  d o u b t  o n  w h e t h e r  t h e  e x i s t i n g  l a n g u a g e  
i n  A S  4 5 . 5 0 . 5 0 1  i s  s u f f i c i e n t  t o  v e s t  t h e  c o u r t s  w i t h  t h e  
t o t a l  e x t e n t  o f  " l o n g - a r m  j u r i s d i c t i o n "  g r a n t e d  t o  t h e m  i n  
A S  0 9 . 0 5 . 0 1 5 .  S w e n s o n  T r u c k i n g  & E x c a v a t i n g  I n c .  v .  
T r u c k w e l d  E q u i p m e n t  C o . ,  6 0 4  P . 2 d  1 1 1 3  ( A l a s k a  1 9 8 0 ) .  T h e  
a m e n d m e n t  i n  t h e  b i l l  c u r e s  t h i s  p o t e n t i a l  d e f e c t .

T h e  n e w  l a n g u a g e  i n  A S  4 5 . 5 0 . 5 0 1 ( a )  a n d  ( b )  a l s o  c l a r i f i e s  
t h a t  n o t  o n l y  m a y  t h e  a t t o r n e y  g e n e r a l  s e e k  a  t e m p o r a r y ,  
p r e l i m i n a r y ,  o r  p e r m a n e n t  o r d e r  o r  i n j u n c t i o n  a g a i n s t  u n ­
l a w f u l  p r a c t i c e s ,  b u t  t h a t  t h e  a t t o r n e y  g e n e r a l  m a y  a l s o ,  
a c t i n g  o n  b e h a l f  o f  c i t i z e n s  i n j u r e d  b y  a n  u n l a w f u l  a c t  o r  
p r a c t i c e ,  s e e k  t o  r e s t o r e  t h e  s t a t u s  q u o  b y  a  c o u r t  o r d e r  t o  
r e t u r n  t o  v i c t i m s  w h a t e v e r  m o n e y  o r  p r o p e r t y  t h e y  m a y  h a v e  
l o s t  b y  t h e  u n l a w f u l  a c t i o n s  o f  t h e  b u s i n e s s  d e f e n d a n t .
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O t h e r  a m e n d m e n t s  t o  A S  4 5 . 5 0 . 5 0 1  b e c a m e  n e c e s s a r y  w h e n  a  
r e c e n t  c o u r t  d e c i s i o n  i n t e r p r e t e d  c u r r e n t  A S  4 5 . 5 0 . 5 0 1 ( b )  s o  
a s  t o  c r e a t e  s e v e r a l  b a r r i e r s  t o  t h e  a t t o r n e y  g e n e r a l ' s
a b i l i t y  t o  o b t a i n  r e s t i t u t i o n  f o r  v i c t i m s  i n  a  p u b l i c  i n ­
t e r e s t  a c t i o n .  S t a t e  v .  F i r s t  N a t ' l  B a n k  o f  A n c h o r a g e ,  6 6 0  
P .  2 d  4 0 6  ( A l a s k a  1 9 8 2 ) .  S p e c i f i c a l l y ,  t h e  n e w  l a n g u a g e  i n  
s u b s e c s ,  ( b )  —  ( g )  c l a r i f y  t h a t  w h e n  t h e  a t t o r n e y  g e n e r a l
s e e k s  r e s t i t u t i o n  f o r  a  g r o u p  o f  i n j u r e d  c i t i z e n s ,  t h e  
a t t o r n e y  g e n e r a l  d o e s  n o t  " r e p r e s e n t "  e a c h  o f  t h e m  a s  w o u l d  
a  p r i v a t e  a t t o r n e y ,  a n d  t h a t  t h e  a t t o r n e y  g e n e r a l ' s  l a w s u i t  
i s  n o t  w h a t  i s  o t h e r w i s e  k n o w n  t o  t h e  c o u r t s  a s  a  " c l a s s
a c t i o n . "  I f  t h e  a t t o r n e y  g e n e r a l  w e r e  f o r c e d  t o  f o l l o w  t h e  
c u m b e r s o m e  p r o c e d u r e s  f o r  " c l a s s  a c t i o n s "  e a c h  t i m e  h e  s e e k s  
r e s t i t u t i o n ,  t h e  a t t o r n e y  g e n e r a l  m i g h t  b e  f o r c e d  —  i n  t h e  
i n t e r e s t  o f  p u t t i n g  a n  e x p e d i t i o u s  h a l t  t o  u n l a w f u l  a c t i v i t y  
—  t o  s e e k  o n l y  i n j u n c t i v e  r e l i e f  a n d  n o t  r e s t i t u t i o n  t o
v i c t i m s .

R e s t i t u t i o n  t o  v i c t i m s  p l a y s  a  c r i t i c a l  r o l e  i n  l a w  e n ­
f o r c e m e n t ,  s i n c e  a  c i v i l  i n j u n c t i o n  a g a i n s t  a  b u s i n e s s  
v i o l a t o r ,  w i t h o u t  a  r e q u i r e m e n t  t h a t  t h e  v i o l a t o r  r e p a y  
i l l - g o t t e n  p r o f i t s  b a c k  t o  t h e  v i c t i m s ,  w o u l d  n o t  p r o v i d e  a n  
a d e q u a t e  d e t e r r e n t  t o  b u s i n e s s e s  w h o  m i g h t  v i o l a t e  t h e  l a w .  
I t  i s  i n  t h e  i n t e r e s t  o f  h o n e s t  c o m p e t i t o r s ,  c o n s u m e r
v i c t i m s ,  a n d  t h e  g e n e r a l  p u b l i c ,  t h a t  t h o s e  w h o  v i o l a t e  t h e  
l a w  l o s e  t h e i r  i l l - g o t t e n  g a i n s ,  a n d  t h a t  t h i s  m o n e y  b e  p u t  
b a c k  i n t o  t h e  m a r k e t p l a c e .

N e w  A S  4 5 . 5 0 . 5 0 1 ( c )  p r o v i d e s  t h a t  t h e  a t t o r n e y  g e n e r a l  w i l l  
g i v e  n o t i c e  o f  a c t i o n s  b r o u g h t  u n d e r  ( b )  o f  t h a t  s e c t i o n  t o  
a l l  a f f e c t e d  c o n s u m e r s .  N e w  A S  4 5 . 5 0 . 5 0 1 ( d )  p r o v i d e s  a  
m e t h o d  b y  w h i c h  c o n s u m e r  v i c t i m s  c o u l d  d e c i d e  t o  " o p t - o u t "  
f r o m  t h e  p u b l i c  a c t i o n .

T h e  a d d i t i o n  o f  A S  4 5 . 5 0 . 5 0 1 ( e )  a n d  ( f )  e n s u r e s  t h a t  c o n ­
s u m e r  v i c t i m s  w i l l  n o t  g e t  d u p l i c a t e  r e c o v e r i e s ,  o n c e  f r o m  
t h e  p u b l i c  i n t e r e s t  a c t i o n  b y  t h e  a t t o r n e y  g e n e r a l ,  a n d  o n c e  
b y  a  p r i v a t e  a c t i o n .  I t  f u r t h e r  e n s u r e s  t h a t  a  v i c t i m  w h o  
e l e c t s  t h e  p u b l i c  a c t i o n  b y  t h e  a t t o r n e y  g e n e r a l  w i l l  b e  
b o u n d  b y  a  c o u r t ' s  d e c i s i o n  i n  t h a t  c a s e  a n d  b e  p r e v e n t e d  
f r o m  p u r s u i n g  a  p r i v a t e  c l a i m  f o r  t h e  s a m e  r e m e d y .

N e w  A S  4 5 . 5 0 . 5 0 1 ( g )  e n s u r e s  t h a t  p r o c e d u r a l  r e q u i r e m e n t s  
w i l l  n o t  i n t e r f e r e  w i t h  s p e e d y  l a w  e n f o r c e m e n t  b y  t h e  a t ­
t o r n e y  g e n e r a l ,  s o  t h a t  r e q u i r e m e n t s  f o r  c o n s u m e r  n o t i c e  a n d  
e l e c t i o n s  t o  o p t - i n  o r  o p t - o u t  o f  t h e  p u b l i c  i n t e r e s t  a c t i o n  
w o u l d  n o t  d e l a y  a  r e q u e s t  b y  t h e  a t t o r n e y  g e n e r a l  f o r  a n  
o r d e r  o r  i n j u n c t i o n  t o  h a l t  t h e  u n l a w f u l  a c t i v i t y .



-7 -

N e w  A S  4 5 . 5 0 . 5 0 1 ( h )  i s  i n t e n d e d  t o  s t r e n g t h e n  t h e  m e s s a g e  t o  
o u r  c o u r t s  t h a t  o n c e  t h e  c o u r t  h a s  f o u n d ,  t o  a  s u f f i c i e n t  
d e g r e e  o f  p r o b a b i l i t y ,  t h a t  a n  u n f a i r  p r a c t i c e  i s  o c c u r r i n g ,  
t h e  c o u r t  s h o u l d  a n d  m u s t  g r a n t  a  p r e l i m i n a r y  i n j u n c t i o n  i n  
t h e  p u b l i c  i n t e r e s t  t o  r e s t r a i n  t h e  u s e  o f  t h e  u n l a w f u l  a c t  
p e n d i n g  t h e  t i m e  w h e n  t h e  c o u r t  c a n  h e a r  a  f u l l  t r i a l  o n  t h e  
c a s e .  T h e  m e s s a g e  t o  t h e  c o u r t s  w o u l d  b e  c l e a r  t h a t  a n  
u n l a w f u l  t r a d e  p r a c t i c e  s h o u l d  n o t  b e  t o l e r a t e d  l o n g e r  t h a n  
n e c e s s a r y .

N e w  A S  4 5 . 5 0 . 5 0 1 ( i )  a m e n d s  a  s e r i o u s  d e f i c i e n c y  i n  e x i s t i n g  
A S  4 5 . 5 0 . 5 0 1 ( b ) .  T h e  b i l l  g i v e s  t h e  c o u r t  f u r t h e r  p o w e r s  t o  
e n s u r e  t h a t  t h e r e  w i l l  b e ,  i f  a t  a l l  p o s s i b l e ,  m o n e y  a v a i l ­
a b l e  t o  m a k e  r e s t i t u t i o n  t o  v i c t i m s  o f  t h e  u n l a w f u l  s c h e m e .  
T h e  b i l l  a d d s  t h e  s p e c i f i c  p o w e r  o f  t h e  c o u r t  t o  g r a n t  a  
p r e j u d g m e n t  a t t a c h m e n t  o f  a  v i o l a t o r ' s  m o n e y  o r  p r o p e r t y  t o  
m a k e  r e s t i t u t i o n ,  o r  i n  t h e  a l t e r n a t i v e ,  t o  a p p o i n t  a  
r e c e i v e r  t o  m a n a g e  t h e  b u s i n e s s ' s  m o n e y  o r  p r o p e r t y  u n t i l  
t h e  t i m e  f o r  r e s t i t u t i o n .  T h e  p r e j u d g m e n t  a t t a c h m e n t  w o u l d  
o n l y  o c c u r  a f t e r  o p p o r t u n i t y  f o r  a  h e a r i n g ,  t o  a s s u r e  d u e  
p r o c e s s  o f  l a w .

T h i s  a d d i t i o n  t o  e x i s t i n g  A S  4 5 . 5 0 . 5 0 1 ( b )  i s  n e e d e d  b e c a u s e  
o f  c o u r t  r u l i n g s  t h a t  u n d e r  o u r  p r e j u d g m e n t  a t t a c h m e n t  
s t a t u t e ,  A S  0 9 . 4 0 . 0 1 0 ,  t h e  c o u r t s  d o  n o t  h a v e  p o w e r  t o  g r a n t  
p r e j u d g m e n t  a t t a c h m e n t  o f  m o n e y  u p o n  r e q u e s t  o f  t h e  a t t o r n e y  
g e n e r a l  i n  a n  a c t i o n  e n f o r c i n g  t h e  U T P  A c t .  W h e n  t h e  
a t t o r n e y  g e n e r a l  w i n s  a  c a s e  a t  f i n a l  t r i a l ,  o n e  o r  t w o  
y e a r s  a f t e r  t h e  f r a u d  a c t u a l l y  o c c u r s ,  t h e  b u s i n e s s  h a s  
o f t e n  t r a n s f e r r e d  i t s  a s s e t s  o r  f i l e d  f o r  b a n k r u p t c y .  W i t h  
t h i s  a m e n d m e n t ,  t h e  c o u r t s  m a y  u s e  a l l  l e g a l  o r  e q u i t a b l e  
r e m e d i e s  t h a t  m a y  b e  n e c e s s a r y  t o  r e s t o r e  t h e  s t a t u s  q u o ,  
a n d  m a k e  w h o l e  a l l  p e r s o n s  i n j u r e d  b y  a n  u n l a w f u l  a c t .

S e c t i o n s  6  —  9 .  P r i v a t e  a n d  C l a s s  A c t i o n s  f o r  
C o n s u m e r s  a n d  B u s i n e s s e s

S e c t i o n  6  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( a )  a n d  e x p a n d s  t h e  
p r i v a t e  a n d  c l a s s  a c t i o n s  t h a t  m a y  b e  b r o u g h t  b y  i n d i v i d u a l  
m e m b e r s  o f  t h e  p u b l i c .  T h e  n e w  l a n g u a g e  i n  s u b s e c .  ( a )  
m a k e s  i t  c l e a r  t h a t  a n y  p e r s o n  w h o  p u r c h a s e s  o r  l e a s e s  a n y  
i t e m  o f  v a l u e  i n  t r a d e  o r  c o m m e r c e  f o r  u s e  a n d  n o t  f o r  
r e s a l e  ( n o t  m e r e l y  t h e  t r a d i t i o n a l  h o u s e h o l d  o r  f a m i l y
c o n s u m e r  b u y i n g  g o o d s  o r  s e r v i c e s ) ,  m a y  b r i n g  a  p r i v a t e
c a u s e  o f  a c t i o n  a g a i n s t  a  p a r t y  w h o  u s e s  a n  u n f a i r  t r a d e
p r a c t i c e  w h i c h  h a r m s  t h e  p u r c h a s e r  o r  l e s s e e .  A n o t h e r
a m e n d m e n t  t o  s u b s e c .  5 3 1 ( a )  d e l e t e s  t h e  e x i s t i n g  c l a u s e
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s p e c i f y i n g  i n  w h i c h  j u d i c i a l  d i s t r i c t  t h e  i n j u r e d  p e r s o n  
m u s t  s u e .  T h i s  d e s i g n a t i o n  i s  m o v e d  t o  n e w  A S  4 5 . 5 0 . 5 3 1  ( j ) ,  
i n  s e c .  9  o f  t h e  b i l l .

S e c t i o n  7  o f  t h e  b i l l  a m e n d s  t h e  p r i v a t e  c l a s s  a c t i o n  p o r ­
t i o n  o f  t h e  U T P  A c t  ( A S  4 5 . 5 0 . 5 3 1  ( b ) )  t o  e l i m i n a t e  t h e  r e ­
q u i r e m e n t  t h a t  a n  i n j u r e d  p e r s o n  w i s h i n g  t o  b r i n g  a  c l a s s  
a c t i o n  o n  b e h a l f  o f  h i m s e l f  a n d  o t h e r  s i m i l a r l y  s i t u a t e d  
p e r s o n s  i s  r e q u i r e d  f i r s t  t o  g e t  t h e  a p p r o v a l  o f  t h e  a t ­
t o r n e y  g e n e r a l .  S u c h  a  p r e r e q u i s i t e  i s  a n  u n f a i r  a n d  p e r ­
h a p s  u n c o n s t i t u t i o n a l  b a r r i e r  t o  a  p r i v a t e  p a r t y ' s  r i g h t  t o  
s e e k  r e d r e s s  f r o m  t h e  c o u r t s .

S e c t i o n  8  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( h ) ,  w h i c h  a l l o w s  
A l a s k a n  m e r c h a n t s  w h o  a r e  f o u n d  l i a b l e  f o r  d a m a g e s  i n  a  
c o u r t  a c t i o n  u n d e r  t h e  A c t  t o  s e e k  r e d r e s s  i n  t u r n  f r o m  
t h e i r  m a n u f a c t u r e r  o r  s u p p l i e r  o f  m e r c h a n d i s e .  T h e  b i l l  
a m e n d s  t h i s  p r o v i s i o n  t o  e n a b l e  a  r e t a i l e r  a l s o  t o  s e e k  * 
r e d r e s s  f r o m  t h e  m a n u f a c t u r e r  o r  s u p p l i e r  w h e n  t h e  r e t a i l e r  
s a t i s f i e s  a  c u s t o m e r ' s  c l a i m  w i t h o u t  a  l e g a l  a c t i o n .  T h e  
r e t a i l e r  m u s t  g i v e  r e a s o n a b l e  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  
s a t i s f y  t h e  c u s t o m e r ' s  c l a i m  t o  t h e  m a n u f a c t u r e r  o r  s u p p l i e r ,  
b u t  i f  t h e  m a n u f a c t u r e r  o r  s u p p l i e r  d o e s  n o t  d o  s o ,  t h e  
r e t a i l e r  w o u l d  h a v e  a  p r i v a t e  c a u s e  o f  a c t i o n  t o  r e c o v e r  t h e  
c o s t  o f  s a t i s f y i n g  t h e  c u s t o m e r .

S e c t i o n  9  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1  i n  a  v e r y  i m p o r ­
t a n t  w a y  b y  a d d i n g  a  n e w  p r o v i s i o n  t h a t  a  b u s i n e s s  t h a t  i s  
i n j u r e d  b y  a  c o m p e t i t o r  w h o  c o m m i t s  a n  u n f a i r  o r  d e c e p t i v e  
t r a d e  p r a c t i c e  h a s  a  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  
c o m p e t i t o r .  T h i s  c a u s e  o f  a c t i o n  m a y  b e  i n f e r r e d  i n  t h e  
c u r r e n t  U T P  A c t ,  b u t ,  i n  o r d e r  t o  e n h a n c e  t h e  r i g h t s  o f  
p r i v a t e  b u s i n e s s  c o m p e t i t o r s  t o  g u a r d  t h e i r  o w n  p l a c e  i n  t h e  
m a r k e t  a g a i n s t  u n f a i r  c o m p e t i t i o n ,  a  c l e a r l y  s p e l l e d  o u t  
p r i v a t e  c a u s e  o f  a c t i o n  f o r  t h e  i n j u r e d  c o m p e t i t o r  i s  
n e e d e d .

S e c t i o n  9  a l s o  c u r e s  a  s e r i o u s  p o t e n t i a l  d e f e c t  i n  t h e  A c t ,  
b y  c l a r i f y i n g  i n  n e w  A S  4 5 . 5 0 . 5 3 1  ( j )  t h a t  a  p r i v a t e  c o n s u m e r  
o r  b u s i n e s s  t h a t  e x e r c i s e s  t h e  p r i v a t e  r i g h t  o f  a ^ i o n  u n d e r  
s e c .  5 3 1  i s  e n t i t l e d  t o  s e e k  r e l i e f  n o t  o n l y  a g a i n s t  a  
b u s i n e s s  l o c a t e d  i n  A l a s k a ,  b u t  a l s o  a g a i n s t  o u t s i d e  b u s i ­
n e s s e s  t h a t  s o l i c i t  t r a d e  w i t h  A l a s k a n s  o r  s e n d  m e r c h a n d i s e  
o r  s e r v i c e s  i n t o  A l a s k a .  A s  w i t h  t h e  a m e n d m e n t  t o  
A S  4 5 . 5 0 . 5 0 1  ( a )  i n  s e c .  5  o f  t h e  b i l l ,  d e a l i n g  w i t h  t h e  
a t t o r n e y  g e n e r a l ' s  l a w s u i t s ,  t h i s  r e v i s i o n  i s  n e c e s s a r y  t o  
e l i m i n a t e  t h e  a m b i g u i t y  c a u s e d  b y  t h e  1 9 8 0  A l a s k a  S u p r e m e  
C o u r t  d e c i s i o n  i n  t h e  S w e n s o n  T r u c k i n g  c a s e ,  w h i c h  i m p l i e d  
t h a t  t h e  e x i s t i n g  A c t  m i g h t  n o t  a p p l y  t o  a  S e a t t l e  b u s i n e s s
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t h a t  . d i d  n o t  m a i n t a i n  a  p l a c e  o f  b u s i n e s s  w i t h i n  A l a s k a .  
U n d e r  A l a s k a ' s  " l o n g - a r m "  j u r i s d i c t i o n  s t a t u t e ,  
A S  0 9 . 0 5 . 0 1 5 ,  m o s t  o u t s i d e  b u s i n e s s e s  t h a t  d e a l  w i t h  A l a s k a  
w o u l d  b e  s u b j e c t  t o  t h e  " p e r s o n a l "  j u r i s d i c t i o n  o f  o u r  
c o u r t s ,  b u t  p e r h a p s  n o t  t o  t h e  " s u b j e c t  m a t t e r "  j u r i s d i c t i o n  
o f  t h i s  A c t .  T h i s  a m b i g u i t y  w i l l  b e  c u r e d  b y  a d d i n g  n e w  
A S  4 5 . 5 0 . 5 3 1  ( j ) .

S e c t i o n s  1 0  —  1 3 .  R e v i s e d  a n d  E x p a n d e d  D e f i n i t i o n s  
o f  W h o  i s  P r o t e c t e d  b y  t h e  U T P  A c t ;  S h o r t  T i t l e

S e c t i o n  1 0  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 4 1 ,  t h e  o n l y  s e c t i o n  
o f  t h e  U T P  A c t  w h e r e  i t  i s  a p p r o p r i a t e  t o  r e s t r i c t  t h e  w o r d  
" c o n s u m e r "  t o  m e a n  a  p e r s o n  w h o  a c q u i r e s  g o o d s  o r  s e r v i c e s  
f o r  p e r s o n a l ,  f a m i l y ,  o r  h o u s e h o l d  p u r p o s e s  ( a s  o p p o s e d  t o  a  
b u s i n e s s  o r  m u n i c i p a l  " c o n s u m e r "  w h o  p u r c h a s e s  g o o d s  f o r  u s e  
i n  t h e  w o r k  p l a c e ) .  A S  4 5 . 5 0 . 5 4 1  i s  c o n c e r n e d  w i t h  t h e  • 
n o n - n e g o t i a b i l i t y  o f  c o n s u m e r  i n s t a l l m e n t  c o n t r a c t s  o r  
" p a p e r , "  s u c h  a s  t h e  t h r e e - y e a r  c o n t r a c t  s i g n e d  b y  a  c o n s u m e r  
p u r c h a s i n g  a  h e a l t h  s p a  m e m b e r s h i p  o r  a n  a u t o m o b i l e .  T h e  
s p e c i a l  p r o t e c t i o n s  i n  t h i s  s e c t i o n  a r e  n e c e s s a r y  o n l y  f o r  a  
c o n s u m e r  w h o  f i n a n c e s  t h e  t r a d i t i o n a l  t y p e  o f  c o n s u m e r  
p u r c h a s e  m a d e  f o r  p e r s o n a l ,  f a m i l y ,  o r  h o u s e h o l d  u s e .  
T h e r e f o r e ,  a  r e s t r i c t i v e  d e f i n i t i o n  o f  " c o n s u m e r "  i s  a d d e d  
t o  A S  4 5 . 5 0 . 5 4 1  a s  s u b s e c .  ( d ) .

S e c t i o n  1 1  o f  t h e  b i l l  d e a l s  w i t h  a  s i m i l a r  p r o b l e m .  
P r e s e n t l y ,  A S  4 5 . 5 0 . 5 4 2  c o n t a i n s  a  p r o v i s i o n  t h a t  " c o n s u ­
m e r s "  c a n n o t  w a i v e  t h e i r  p r o t e c t i o n s  u n d e r  t h e  A c t .  T o  m a k e  
i t  c l e a r  t h a t  t h i s  A c t  c o v e r s  a l l  t y p e s  o f  c u s t o m e r s ,  a n d  
n o t  m e r e l y  a  r e s t r i c t i v e l y  d e f i n e d  " c o n s u m e r , "  t h e  b i l l  
a m e n d s  t h i s  s e c t i o n  t o  r e a d  t h a t  a  w a i v e r  b y  a n y  p e r s o n  w h o  
i s  t h e  i n t e n d e d  b e n e f i c i a r y  o f  t h e  p r o t e c t i o n s  i n  t h e  A c t  i s  
c o n t r a r y  t o  p u b l i c  p o l i c y ,  a n d  i s  v o i d .

I n  s e c .  1 2  o f  t h e  b i l l ,  n e w  A S  4 5 . 5 0 . 5 6 0  p r o v i d e s  f o r  a  
s h o r t  t i t l e  b y  w h i c h  t o  c i t e  A S  4 5 . 5 0 . 4 7 1  —  4 5 . 5 0 . 5 6 1 ,  " T h e  
U n f a i r  T r a d e  P r a c t i c e s  A c t . "  ( N o r m a l l y ,  o f  c o u r s e ,  t h i s  
w o u l d  b e  t h e  l a s t  s e c t i o n  i n  t h e  a r t i c l e ;  h o w e v e r ,  i n  t h i s  
i n s t a n c e  t h e r e  i s  n o  r o o m  l e f t  a f t e r  t h e  d e f i n i t i o n  s e c t i o n  
a n d  b e f o r e  t h e  n e x t  a r t i c l e  b e g i n s . )

S e c t i o n  1 3  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 6 1  b y  a d d i n g  t h r e e  
d e f i n i t i o n s .  T h e  f i r s t ,  A S  4 5 . 5 0 . 5 6 1 ( 1 0 ) ,  c l a r i f i e s  t h a t  
w h e n e v e r  t h e  w o r d  " p e r s o n "  i s  u s e d  i n  t h e  U T P  A c t ,  i t  h a s  
t h e  m e a n i n g  g i v e n  t o  i t  i n  t h e  g e n e r a l  d e f i n i t i o n  s e c t i o n  
f o r  t h e  A l a s k a  S t a t u t e s ,  A S  0 1 . 1 0 . 0 6 0 ( 7 ) ,  w h i c h  i s  " p e r s o n "  
i n c l u d e s  a  c o r p o r a t i o n ,  c o m p a n y ,  p a r t n e r s h i p ,  f i r m ,  a s s o c i a ­
t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  t r u s t ,  o r  s o c i e t y ,  a s  w e l l  a s  a  
n a t u r a l  p e r s o n .
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T h e  $ e c o n d  n e w  d e f i n i t i o n ,  A S  4 5 . 5 0 . 5 6 1 ( 1 1 ) ,  i s  a  c r u c i a l  
c o m p o n e n t  o f  t h i s  b i l l .  I t  a d d s  a  d e f i n i t i o n  o f  " t r a d e  o r  
c o m m e r c e "  t h a t  a f f e c t s  t h e  o p e r a t i v e  s e c t i o n  o f  t h e  e n t i r e  
A c t ,  A S  4 5 . 5 0 . 4 7 1 ,  w h i c h  f o r b i d s  u n f a i r  o r  d e c e p t i v e  p r a c ­
t i c e s  i n  " t h e  c o n d u c t  o f  t r a d e  o r  c o m m e r c e . "  R e c e n t  c o u r t  
d e c i s i o n s  h a v e  l i m i t e d  t h e  c o v e r a g e  o f  t h e  U T P  A c t  t o  m e r e l y  
t h e  s a l e  o f  " g o o d s  o r  s e r v i c e s , "  w h i c h  w o u l d  e l i m i n a t e  r e a l  
p r o p e r t y  a n d  c o m m e r c i a l  i n t a n g i b l e s ,  s u c h  a s  c o m m o d i t y  
f u t u r e s ,  f r o m  t h e  A c t .  H o w e v e r ,  i t  i s  t h e  o p i n i o n  o f  t h e  
a t t o r n e y  g e n e r a l  t h a t  i t  w a s  t h e  o r i g i n a l  i n t e n t  o f  t h e  
l e g i s l a t u r e  t o  p r o h i b i t  a l l  u n f a i r  t r a d e  p r a c t i c e s ,  n o t  o n l y  
i n  t h e  s a l e  o f  g o o d s  o r  s e r v i c e s ,  b u t  i n  t h e  c o n d u c t  o f  a n y  
t y p e  o f  " t r a d e  o r  c o m m e r c e . "  T h e  n e w  d e f i n i t i o n  o f  t r a d e  o r  
c o m m e r c e  i n c l u d e s  n o t  o n l y  a  s a l e  o r  l e a s e ,  b u t  a l l  a d v e r ­
t i s e m e n t s  o r  o f f e r s  f o r  s a l e ,  o r  t h e  b a r t e r  o r  a n y  o t h e r  
t y p e  o f  d i s t r i b u t i o n  o f  a n y  t y p e  o f  g o o d s ,  s e r v i c e s ,  o r  a n y  
t y p e  o r  p r o p e r t y ,  a r t i c l e ,  c o m m o d i t y ,  o r  o t h e r  t h i n g  o f  
v a l u e .

T h i s  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e "  i s  e s p e c i a l l y  c r i t ­
i c a l  i n  r e v e r s i n g  t h e  A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  t h a t  t h e  
U T P  A c t  d o e s  n o t  c o v e r  t h e  s a l e  o f  r e a l  p r o p e r t y .  S t a t e  v .  
F i r s t  N a t ' l  B a n k  o f  A n c h o r a g e ,  6 6 0  P . 2 d  4 0 6  ( A l a s k a  1 9 8 2 ) .  
U n d e r  t h a t  r u l i n g  a n d  t r a d i t i o n a l  p r o p e r t y  l a w ,  a  b u i l d e r  o r  
d e v e l o p e r  w h o  s e l l s  a  p i e c e  o f  l a n d  w i t h  a  n e w l y  b u i l t  h o m e  
o n  i t ,  m a y  n o t  b e  c o v e r e d  b y  t h e  U T P  A c t  b e c a u s e  t h e  h o u s e  
a n d  a r g u a b l y  t h e  m a t e r i a l s ,  a p p l i a n c e s ,  a n d  b u i l d e r  s e r v i c e s  
i n c l u d e d  i n  i t s  c o n s t r u c t i o n  a r e  c o n s i d e r e d  t o  b e  " r e a l  
p r o p e r t y . "

T h e  c o u r t ' s  r e s t r i c t i o n  o f  t h e  U T P  A c t  t o  " g o o d s  o r  s e r ­
v i c e s "  a l s o  l e a v e s  o t h e r  g a p s  i n  t h e  p u b l i c  p r o t e c t i o n .  F o r  
i n s t a n c e ,  A l a s k a n s  a r e  o f t e n  e x p o s e d  t o  h i g h  p r e s s u r e  o f f e r s  
t o  b u y  c o m m o d i t y  f u t u r e s ,  a n  i t e m  o f  v a l u e  i n  t r a d e  o r  
c o m m e r c e ,  b u t  w h i c h  i s  n o t  r e g u l a t e d  b y  o u r  s t a t e  s e c u r i t i e s  
l a w ,  a n d  a r g u a b l y  i s  n o t  " g o o d s "  o r  " s e r v i c e s , "  u n d e r  t h e  
U T P  A c t .

H B  2 3 6 ,  i n t r o d u c e d  d u r i n g  t h e  1 9 8 3  s e s s i o n ,  c o n t a i n e d  t h e  
s a m e  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e . "

S e c t i o n  1 3  a l s o  a d d s ,  a s  A S  4 5 . 5 0 . 5 6 1 ( 1 2 ) ,  a  d e f i n i t i o n  o f  
w h a t  i t  m e a n s  f o r  a  p e r s o n  t o  " w i l f u l l y "  v i o l a t e  t h e  s t a t ­
u t e .  T h e  t e r m  " w i l f u l "  i s  n o t  r e l e v a n t  i n  p u b l i c  a c t i o n s  
b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l ,  b u t  i s  t h e  o p e r a t i v e  l a n ­
g u a g e  t h a t  g i v e s  r i s e  t o  t r i p l e  d a m a g e s  i n  p r i v a t e  a c t i o n s  
b r o u g h t  b y  c o n s u m e r  v i c t i m s  o r  h o n e s t  c o m p e t i t o r  v i c t i m s  w h o  
u s e  t h e i r  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  u n f a i r  t r a d e  
p r a c t i c e s .
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s e c t i o n  1 4  o f  t h e  b i l l  r e p e a l s  A S  4 5 . 5 0 . 5 6 1 ( 6 ) ,  t h e  d e f i n i ­
t i o n  o f  " c o n s u m e r . "  S e c t i o n  1 0  o f  t h e  b i l l  a d d s  a  m o r e  
r e s t r i c t i v e  d e f i n i t i o n  o f  " c o n s u m e r "  o n l y  t o  A S  4 5 . 5 0 . 5 4 1 ,  
c o n c e r n i n g  t h e  n o n - n e g o t i a b i l i t y  o f  c o n s u m e r  p a p e r ,  w h e r e  i t  
i s  a p p r o p r i a t e .

I n  s u m m a r y ,  t h i s  b i l l  r e f l e c t s  t h e  p r a c t i c a l  e x p e r i e n c e  o f  
t h e  a t t o r n e y  g e n e r a l ' s  s t a f f ,  a s  w e l l  a s  t h a t  o f  c o n s u m e r s  
a n d  b u s i n e s s e s  i n  t h e  s t a t e ,  o v e r  t h e  l a s t  1 0  y e a r s  o f  u s i n g  
t h e  e x i s t i n g  U n f a i r  T r a d e  P r a c t i c e s  A c t .  S u c h  a  v i t a l  l a w  
e n f o r c e m e n t  t o o l  a s  t h i s  A c t  i s  d u e  f o r  a  w e l l - p l a n n e d  
r e f i n e m e n t  t o  b e t t e r  s e r v e  o u r  c i t i z e n s .  I  t h e r e f o r e  u r g e  
y o u r  p r o m p t  a n d  f a v o r a b l e  a c t i o n  o n  t h i s  b i l l .

S i n c e r e l y

G o v e r n o r
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T h i s  b i l l  i s  t h e  f i r s t  c o m p r e h e n s i v e  r e v i s i o n  o f  A l a s k a ' s  
u n f a i r  t r a d e  p r a c t i c e s  a n d  c o n s u m e r  p r o t e c t i o n  s t a t u t e s  s i n c e  
1 9 7 4 .  T h e  b i l l  c l e a r s  u p  a m b i g u i t i e s  r a i s e d  b y  A l a s k a  c o u r t  
d e c i s i o n s ;  f o r  i n s t a n c e ,  t h e  b i l l  r e a f f i r m s  t h a t  t h e  s t a t u t e  i s  
m e a n t  t o  p r o t e c t :  ( 1 )  p u r c h a s e r s  o f  r e a l  p r o p e r t y ,  a n d  ( 2 )
b u s i n e s s  o r  g o v e r n m e n t  e n t i t i e s  p u r c h a s i n g  g o o d s  o r  s e r v i c e s  a s  
" c o n s u m e r s " .  T h e  b i l l  e n c o u r a g e s  m e m b e r s  o f  t h e  p u b l i c  t o  s e e k  
p r i v a t e  r e d r e s s  f o r  v i o l a t i o n s  o f  t h e  s t a t u t e ,  b y  c l a r i f y i n g  t h e  
p r i v a t e  c a u s e  o f  a c t i o n  p r o v i s i o n s ,  a n d  c r e a t i n g  a  n e w  c a u s e  o f  
a c t i o n  b y  a n  h o n e s t  b u s i n e s s  a g a i n s t  a  c o m p e t i t o r  w h i c h  d a m a g e s  
t h e  h o n e s t  m e r c h a n t  b y  i t s  d e c e p t i v e  c o n d u c t .

I t  i s  n o t  e x p e c t e d  t h a t  t h i s  b i l l  w i l l  h a v e  a n y  f i s c a l  
i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w ' s  C o n s u m e r  P r o t e c t i o n  S e c t i o n  
b e c a u s e  t h e  b i l l  r e f i n e s  t h e  S e c t i o n ' s  l a w  e n f o r c e m e n t  t o o l s  ( b y  
e l i m i n a t i n g  s u b s t a n t i v e  a n d  p r o c e d u r a l  a m b i g u i t i e s ) ,  a n d  
e n c o u r a g e s  m o r e  c i t i z e n s  t o  a c t  o n  t h e i r  o w n  b e h a l f  r a t h e r  t h a n  
s e e k i n g  g o v e r n m e n t  i n t e r v e n t i o n  ( b y  t h e  s t r e n g t h e n e d  p r i v a t e  
a c t i o n  a m e n d m e n t s ) .
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DEPA RTM EN T  OF LAW
OFFICE O F  A T T O R N E Y  G E N E R A L  

C O N S U M E R  P R O T E C T I O N  SECTION

A p r i l  2 9 ,  1 9 8 6

REPLY TO

  1031 IV. 4(h. SUITE 300
ANCHORAGE. ALASKA 99501 
PHONE: (907/ 279-0-128
1st NATIONAL CENTER

  100 CUSHMAN. SUITE TOO
FAIRBANKS. ALASKA 99701 
PHONE: (907 ) 455 -8588
S .S . FULLER BLOG

  Alh & HARRIS. SUITE 2 )4
PO UC H K
JUNEAU. ALASKA 99811 
PHONE: (907) •.‘ 65-3692

  STATE COURTHOUSE. ROOM 26
P  O  BOX 6 7 !
VALDEZ. ALASKA 99685 
PHONE: (907) 835 -2462

BILL SHEFFIELD, GOVERNOR

T h e  H o n o r a b l e  P a t  R o d e y  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  ( M S  3 1 0 0 )
J u n e a u ,  AK .  9 9 8 1 1

R e :  H B  1 2 5  

D e a r  S e n a t o r  R o d e y :

T h e  p u r p o s e  o f  t h i s  l e t t e r  i s  t o  s u m m a r i z e  C S  H B  1 2 5  
a n d  t o  p r o v i d e  t h e  c o m m i t t e e  w i t h  i n f o r m a t i o n  c o n c e r n i n g  t h e  n e e d  
f o r  p a s s a g e  o f  t h i s  l e g i s l a t i o n .  W e  a l s o  a r e  p r o v i d i n g  t h e  
c o m m i t t e e  w i t h  a  s e c t i o n  b y  s e c t i o n  a n a l y s i s  o f  t h e  b i l l .

T h i s  b i l l  w o u l d  m a k e  t h r e e  m a j o r  c h a n g e s  t o  t h e  U n f a i r  
T r a d e  P r a c t i c e s  A c t :  F i r s t ,  i t  m a k e s  c l e a r  t h a t  t h e  U n f a i r  T r a d e
P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  A c t  p r o t e c t s  b u s i n e s s e s  a s  w e l l  
a s  c o n s u m e r s .  S e c o n d ,  t h e  p r o p o s e d  l e g i s l a t i o n  w o u l d ,  b y  
c h a n g i n g  t h e  d e f i n i t i o n  o f  t r a d e  a n d  c o m m e r c e ,  m a k e  i t  c l e a r  t h a t  
c o n s u m e r  r e a l  p r o p e r t y  t r a n s a c t i o n s  w o u l d  b e  e n t i t l e d  t o  t h e  
p r o t e c t i o n  o f  t h e  A c t .  A n d  t h i r d ,  t h i s  p r o p o s e d  l e g i s l a t i o n  
c l a r i f i e s  t h e  e x e m p t i o n  p r o v i s i o n s  i n  t h e  A c t .

P r o t e c t i o n  f o r  B u s i n e s s

S o m e  o f  t h e  m o s t  p r e v a l e n t  t y p e s  o f  c o n s u m e r  s c a m s  o r  
r i p - o f f s  t o d a y  a r e  o f t e n  d i r e c t e d  a t  t h e  s m a l l  b u s i n e s s .  U n d e r  
t h e  p r e s e n t  U n f a i r  T r a d e  P r a c t i c e s  A c t  i t  i s  n o t  c l e a r  w h e t h e r  a  
s m a l l  b u s i n e s s  w o u l d  h a v e  t h e  p r o t e c t i o n  a n  i n d i v i d u a l  c o n s u m e r  
w o u l d  h a v e  i n  t h e s e  s i t u a t i o n s .  O n e  t y p e  o f  s c a m  t h a t  i s  o f t e n  
p e r p e t r a t e d  a g a i n s t  s m a l l  b u s i n e s s e s  i s  t o  s e n d  s o l i c i t a t i o n s  
w h i c h  a p p e a r  t o  b e  b i l l s  o r  i n v o i c e s .  O f t e n  t h e s e  s o l i c i t a t i o n s  
a r e  f o r  a  s u b s c r i p t i o n  t o  s o m e  t y p e  o f  a l l e g e d  t r a d e  o r  
p r o f e s s i o n a l  j o u r n a l .  S o m e t i m e s  t h e s e  s o l i c i t a t i o n s  a r e  f o r  a  
l i s t i n g  i n  a  t r a d e  d i r e c t o r y  o r  f o r  a d v e r t i s i n g  i n  a  s p e c i a l i z e d  
m a g a z i n e  o r  o t h e r  c i r c u l a t e d  p r i n t e d  m a t t e r .  V e r y  o f t e n  t h e  
s m a l l  b u s i n e s s  a p p o i n t s  a  p e r s o n  t o  p a y  t h e  b i l l s ,  t a k e  c a r e  o f  
b o o k k e e p i n g  t a s k s ,  e t c . ,  w h o  i s  n o t  i n f o r m e d  o n  p u r c h a s i n g  
s e c u r i t y .  T h e r e f o r e ,  t h e  p h o n y  s o l i c i t a t i o n  w h i c h  i s  g e n e r a l l y  
f o r  a  s m a l l  a m o u n t ,  u n d e r  $ 1 0 0 ,  i s  p a i d  b e c a u s e  i t  a p p e a r s  t o  b e  
a  b i l l  t h a t  w a s  a c t u a l l y  i n c u r r e d  f o r  a n  i t e m  o r d e r e d .  I n  t r u t h  
a n d  f a c t  t h e  s c a m  o p e r a t o r  o f t e n  n e v e r  p u b l i s h e s  t h e  a l l e g e d  
d i r e c t o r y  o r  i f  i t  i s  p r i n t e d  i t  i s  o n l y  c i r c u l a t e d  t o  t h o s e
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b u s i n e s s e s  w h o  s u b s c r i b e d  t o  i t .

A n o t h e r  t y p e  o f  s c a m  t h a t  i s  p e r p e t r a t e d  a g a i n s t  s m a l l  
b u s i n e s s e s  i s  w h a t  i s  o f t e n  r e f e r r e d  t o  a s  t h e  " p a p e r  p i r a t e s "  o r  
o f f i c e  s u p p l y  h u s t l e r s  s c a m .  T h i s  t y p e  o f  s c a m  h a s  m a n y  
v a r i a t i o n s .  O n e  o f  t h e  m o r e  c o m m o n  v a r i a t i o n s  i s  t o  p h o n e  a  
s m a l l  b u s i n e s s  i n  A n c h o r a g e  o r  o t h e r  l o c a t i o n  i n  A l a s k a  a n d  s a y  
" W e  h a v e  s h i p p e d  a  s u p p l y  o f  n a m e - b r a n d  t o n e r  t h a t  c a n  b e  u s e d  i n  
y o u r  c o p y i n g  m a c h i n e  t o  a n o t h e r  b u s i n e s s .  T h e y  j u s t  w e n t  o u t  o f  
b u s i n e s s  a n d  a r e  n o t  a b l e  t o  t a k e  t h a t  s h i p m e n t .  I t  i s  s i t t i n g  
i n  t h e  a i r p o r t  i n  A n c h o r a g e ,  i f  y o u  t a k e  t h e  s h i p m e n t  w e ' l l  s e l l  
i t  t o  y o u  a t  h a l f - p r i c e . "  T h e  u n s u s p e c t i n g  s e c r e t a r y ,  
r e c e p t i o n i s t  o r  o f f i c e  m a n a g e r  i n  a  s m a l l  b u s i n e s s  w h o  r e c e i v e s  
s u c h  a  p h o n e  c a l l  i s  l i k e l y  t o  a c t  o n  i m p u l s e  a n d  a g r e e  t o  s u c h  
a n  o r d e r .  O f  c o u r s e ,  t h e  t o n e r  i s  n o t  s i t t i n g  i n  t h e  A n c h o r a g e  
a i r p o r t ;  t h e r e  w a s  n e v e r  a n o t h e r  b u s i n e s s  t h a t  o r d e r e d  i t ;  a n d  i n  
f a c t ,  i t  n o t  o n l y  i s  n o t  t h e  b r a n d - n a m e  p r o d u c t ,  b u t  u s e  o f  i t  i n  
t h e  b r a n d - n a m e  p r o d u c t  m a c h i n e  w i l l  v o i d  t h e  w a r r a n t y  a n d  w i l l  
c a u s e  a  n e e d  f o r  e x p e n s i v e  r e p a i r s .

T h e  c h a n g e s  p r o p o s e d  i n  S e c t i o n  3  t o  A S  4 5 . 5 0 . 5 4 1 ( a )  
a n d  t h e  c h a n g e  i n  S e c t i o n  1 0  t o  t h e  d e f i n i t i o n s  A S  4 5 . 5 0 . 5 6 1 ( 1 0 )  
t o  g i v e  " p e r s o n "  t h e  d e f i n i t i o n  f o u n d  i n  A S  0 1 . 1 0 . 0 6 0 ( 7 )  w o u l d  
c l a r i f y  t h a t  b u s i n e s s e s  a r e  e n t i t l e d  t o  t h e  s a m e  p r o t e c t i o n  f r o m  
f r a u d u l e n t  o p e r a t o r s  a s  a r e  c o n s u m e r s  w h e n e v e r  b u s i n e s s e s  a r e  
a c t i n g  a s  c o n s u m e r s  a n d  n o t  p u r c h a s i n g  m e r c h a n d i s e  f o r  r e s a l e .

B u s i n e s s  P r i v a t e  C a u s e s  o f  A c t i o n

A n o t h e r  i m p o r t a n t  a s p e c t  o f  t h i s  l e g i s l a t i o n  w o u l d  b e  
t o  p r o v i d e  a  m e t h o d  f o r  b u s i n e s s e s  t o  p r i v a t e l y  e n f o r c e  t h e  U T P  
A c t  a g a i n s t  u n s c r u p u l o u s  c o m p e t i t o r s  a n d  c o m p e t i t o r s  w h o  b e c a u s e  
o f  v i o l a t i o n s  i n  t h e  A c t  h a r m  t h e  h o n e s t  b u s i n e s s .  T h e s e  c h a n g e s  
a r e  f o u n d  i n  S e c t i o n  6  o f  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
a m e n d i n g  A S  4 5 . 5 0 . 5 3 1 .  T h i s  i s  a  v e r y  d e s i r a b l e  c h a n g e  i n  t h e  
s t a t u t e  f r o m  a  b u d g e t a r y  v i e w .  A s  t h e  p o p u l a t i o n  o f  A l a s k a  g r o w s  
a n d  t h e  v o l u m e  o f  t r a d e  o r  c o m m e r c e  i n c r e a s e s ,  t h e  n e e d  f o r  
a d d i t i o n a l  s t a t e  e n f o r c e m e n t  e f f o r t s  m a y  a l s o  i n c r e a s e ,  c o u p l e d  
w i t h  d e c r e a s e s  i n  r e v e n u e  a d e q u a t e  e n f o r c e m e n t  l e v e l s  m a y  n o t  b e  
p o s s i b l e .  T o  s o m e  e x t e n t  t h i s  p r o b l e m  m i g h t  b e  a v o i d e d  b y  
a l l o w i n g  p r i v a t e  e n f o r c e m e n t  o f  t h e  A c t .  R e g u l a r l y  w e  r e c e i v e  
c a l l s  a n d  c o m p l a i n t s  f r o m  b u s i n e s s e s  w h o  a r e  c o n c e r n e d  a b o u t  t h e  
a c t i o n s  o f  t h e i r  c o m p e t i t o r s .  W h i l e  t h e  s t a t e  m a y  a c t  o n  t h o s e  
c a s e s  t o  s t o p  a n y  v i o l a t i o n s  o f  l a w ,  w e  a r e  n o t ,  n o r  s h o u l d  t h e  
s t a t e  b e  i n  a  p o s i t i o n  t o  r e c o v e r  a n y  d a m a g e s  f o r  t h e  h o n e s t  
c o m p e t i t o r  h a r m e d .  N e v e r t h e l e s s ,  t h e  h o n e s t  c o m p e t i t o r  s h o u l d  
h a v e  a  r e m e d y  t h a t  w o u l d  e n c o u r a g e  t h e  s e e k i n g  o f  s u c h  d a m a g e s ,  
a s s u m i n g  t h e  c o m p e t i t o r  c o u l d  p r o v e  t h a t  t h e  v i o l a t i o n s  c a u s e d
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t h e  d a m a g e s .  T h e  t r e b l e  d a m a g e  a w a r d  p r o p o s e d  i n  t h e  s t a t u t e  
w o u l d  a c t  a s  a  p e n a l t y  p r o v i s i o n  i n  s u c h  c a s e s  o f  p r i v a t e  
e n f o r c e m e n t .

C o n s u m e r  R e a l  P r o p e r t y  T r a n s a c t i o n s

p r o t e c t i v e  p r o v i s i o n s  o f  t h e  U T P  A c t  a r e  a p p l i c a b l e  t o  c o n s u m e r  
r e a l  p r o p e r t y  t r a n s a c t i o n s  a s  w e l l  a s  t h e  s a l e  o f  g o o d s  a n d  
s e r v i c e s .  T h u s ,  t h e  m o s t  c o s t l y  a n d  i m p o r t a n t  c o n s u m e r  
t r a n s a c t i o n ,  t h e  p u r c h a s e  o f  a  f a m i l y  h o m e  - -  w h e t h e r  i t  b e  a  
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S e c t i o n  1

N e w  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )

T h e s e  t w o  p a r a g r a p h s  a r e  a d d i t i o n s  t o  t h e  " l a u n d r y  
l i s t "  i n  4 5 . 5 0 . 4 7 1 ( b )  o f  s p e c i f i c a l l y  e n u m e r a t e d  " u n f a i r  o r  d e ­
c e p t i v e  a c t s  o r  p r a c t i c e s . "  T h e r e  i s  l i t t l e  d o u b t  t h a t  v i o ­
l a t i o n s  o f  e i t h e r  s t a t u t e  r e f e r r e d  t o  i n  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )  
w o u l d  a l r e a d y  b e  c o n s i d e r e d  " u n f a i r  m e t h o d s  o f  c o m p e t i t i o n  a n d  
u n f a i r  o r  d e c e p t i v e  a c t s  o r  p r a c t i c e s "  u n d e r  A S  4 5 . 5 0 . 4 7 1 ( a )  a s  
b o t h  s t a t u t e s  w e r e  e n a c t e d  t o  p r o t e c t  c o n s u m e r s .  I n  o t h e r  w o r d s ,  
a  v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 0 5 - 1 1 0  ( p a r a g r a p h  2 7 )  o r  A S  4 5 . 4 5 . 1 2 0  
( p a r a g r a p h  2 8 )  w o u l d  b e  a  p e r  s e  v i o l a t i o n  o f  A S  4 5 . 5 0 . 4 7 1 ( a ) .  
N e v e r t h e l e s s ,  i t  i s  c l e a r e r  a n H -  p r o v i d e s  b e t t e r  n o t i c e  t o  t h e  
p u b l i c  a n d  t h e  b u s i n e s s  c o m m u n i t y  t o  s p e c i f i c a l l y  r e f e r e n c e  t h e  
t w o  s t a t u t e s  i n  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )  i n  A S  4 5 . 5 0 . 4 7 1 ( b ) .

P a r a g r a p h  ( 2 7 )

T h e  u n o r d e r e d  m e r c h a n d i s e  p r o v i s i o n s ,  A S  4 5 . 4 5 . 1 0 5 - 1 1 0 ,  
w e r e  c l e a r l y  e n a c t e d  t o  p r o t e c t  c o n s u m e r s  f r o m  t h e  u n f a i r  
b u s i n e s s  p r a c t i c e  o f  m a i l i n g  o r  d e l i v e r i n g  u n o r d e r e d  m e r c h a n d i s e  
t o  a  c o n s u m e r  t h a n  d e m a n d i n g  p a y m e n t  f o r  t h a t  m e r c h a n d i s e .  
A S  4 5 . 4 5 . 1 1 0  p r o v i d e s  t h a t  " u n s o l i c i t e d  m e r c h a n d i s e  r e c e i v e d  
s h a l l  b e  c o n s i d e r e d  a n  u n c o n d i t i o n a l  g i f t  t o  t h e  r e c i p i e n t . "  T h e  
e n a c t m e n t  o f  t h i s  s t a t u t e  a n d  s i m i l a r  o n e s  i n  o t h e r  s t a t e s  
g r e a t l y  r e d u c e d  t h i s  t y p e  o f  c o n s u m e r  f r a u d  f o r  t h e  o b v i o u s  
r e a s o n  i f  a  c o n s u m e r  c a n  k e e p  t h e  u n o r d e r e d  m e r c h a n d i s e  o r  t h r o w  
i t  i n  t h e  t r a s h ,  w i t h o u t  o w i n g  a n y t h i n g  t o  t h e  m e r c h a n t  -  m o s t  
b u s i n e s s e s  a r e n ' t  g o i n g  t o  s e n d  o r  d e l i v e r  u n o r d e r e d  m e r c h a n d i s e .  
T h e  p r a c t i c e  h a s  n o t  t o t a l l y  d i s a p p e a r e d  a n d  s o m e  c o n s u m e r s  s p e n d  
t i m e  a n d  m o n e y  i n  a n  a t t e m p t  t o  r e t u r n  u n o r d e r e d  m e r c h a n d i s e  a n d  
s t o p  f r a u d u l e n t  b i l l i n g s  f o r  t h e  m e r c h a n d i s e .

P a r a g r a p h  ( 2 8 )

I t  i s  a l r e a d y  t h e  i n f o r m a l  o p i n i o n  o f  t h e  A t t o r n e y  G e n ­
e r a l  t h a t  v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 2 0  w i t h  r e s p e c t  t o  d i s c l o s u r e  o f  
f u n e r a l  c o s t s  i s  a n  u n f a i r  o r  d e c e p t i v e  a c t  o r  p r a c t i c e  p u r s u a n t  
t o  A S  4 5 . 5 0 . 4 7 1 ( a ) .  A S  4 5 . 4 5 . 1 2 0  w a s  e n a c t e d  t o  p r o t e c t  c o n s u m ­
e r s  i n  p e r h a p s  t h e  m o s t  v u l n e r a b l e  t i m e  o f  a r r a n g i n g  f o r  t h e  
f u n e r a l  o f  l o v e d  o n e s .  T h e  F u n e r a l  D i s c l o s u r e  A c t  m e r e l y  r e ­
q u i r e s  w r i t t e n  d i s c l o s u r e s  o f  t h e  i t e m i z e d  c o s t s  o f  s p e c i f i c  
f u n e r a l  s e r v i c e s  l i s t e d  i n  t h e  a c t  b e f o r e  t h e  t i m e  o f  r e n d e r i n g  
t h e  s e r v i c e  o r  p r o v i d i n g  t h e  m e r c h a n d i s e .

-1-

v.



S e c t i o n  2

S e c t i o n  2  o f  t h e  b i l l  w o u l d  c l e a r  u p  a n  a r e a  o f  o n g o i n g  
c o n f u s i o n  r e g a r d i n g  w h a t  t y p e s  o f  b u s i n e s s  a c t i v i t i e s  a r e  e x e m p t  
f r o m  t h e  U T P  A c t  u n d e r  A S  4 5 . 5 0 . 4 8 1 ( 1 ) .  T h i s  p a r a g r a p h  i s  i n  
n e e d  o f  a m e n d m e n t  b e c a u s e  i t  h a s  b e e n  a  s o u r c e  o f  c o n t i n u e d  c o n ­
t r o v e r s y  d u e  t o  i t s  " d o u b l e - n e g a t i v e "  l a n g u a g e ,  a n d  b e c a u s e  o f  
i t s  ( a r g u a b l e )  p o t e n t i a l  t o  e x e m p t  a l m o s t  a l l  c o m m e r c i a l  a c t i v ­
i t i e s  f r o m  t h e  U T P  A c t .  U n d e r  A S  4 5 . 5 0 . 4 8 1  ( 1 ) ,  a s  a m e n d e d  b y  
t h i s  b i l l ,  t h e  U T P  A c t  w o u l d  n o t  a p p l y  t o  a c t s  o r  t r a n s a c t i o n s  
w h i c h  a r e  r e g u l a t e d  b y  o t h e r  l a w s ,  o n l y  i f  t h e  o t h e r  l a w ; ( 1 )  
p r o h i b i t s  t h e  s a m e  t y p e  o f  u n l a w f u l  p r a c t i c e s , ( T )  d o e s  n o t  e x ­
e m p t  f r o m  r e g u l a t i o n  t h e  v e r y  p e r s o n  w h o  i s  c o m m i t t i n g  a  p r o h i b ­
i t e d  a c t  o r  p r a c t i c e ,  ( 3 )  p r o v i d e s  a  p r i v a t e  c a u s e  o f  a c t i o n  f o r  
i n j u r e d  c o n s u m e r  o r  c o m p e t i t o r  v i c t i m s ,  a n d  ( 4 )  p r o v i d e s  t h e  
s t a t e  w i t h  a d e q u a t e  m e a n s  t o  c o m p e l  c o m p l i a n c e  w i t h  t h e  s t a t u t e  
a n d  t o  r e c o v e r  r e s t i t u t i o n  f o r  i n j u r e d  p a r t i e s ,  i n  t h e  p u b l i c  
i n t e r e s t .

T h i s  a m e n d e d  e x e m p t i o n  s e c t i o n  r e c o g n i z e s  t h a t  w h i l e  
g o v e r n m e n t  s h o u l d  n o t  d u p l i c a t e  r e g u l a t o r y  e f f o r t s ,  t h e  s t a t e  
a l s o  s h o u l d  n o t  e x e m p t  a  l i c e n s e d  p r o f e s s i o n a l  o r  t r a d e s p e r s o n  
f r o m  t h e  s t a n d a r d  o f  h o n e s t  c o n d u c t  t h a t  g o v e r n s  u n l i c e n s e d ,  u n ­
r e g u l a t e d  v e n d o r s  o f  a  d i f f e r e n t  t y p e  o f  g o o d s  o r  s e r v i c e s .  I t  
a l s o  r e c o g n i z e s  t h a t  a c t i v i t y  s h o u l d  n o t  b e  e x e m p t  f r o m  t h e  U T P  
A c t  m e r e l y  b e c a u s e  t h e  a c t i v i t y  c o n s t i t u t e s  a  c r i m e .

T h i s  a m e n d m e n t  d o e s  n o t  c a u s e  " d o u b l e  r e g u l a t i o n "  o f  
l i c e n s e d  p r o f e s s i o n s  o r  o c c u p a t i o n s ,  b u t  r a t h e r  a c k n o w l e d g e s  t h a t  
" r e g u l a t i o n "  t h r o u g h  l i c e n s u r e  o r  c e r t i f i c a t i o n  b y  a  b o a r d  o r  
c o m m i s s i o n  i s  n o t  t h e  s a m e  t y p e  o f  p u b l i c  l a w  e n f o r c e m e n t  p r o ­
t e c t i o n  a s  t h a t  p r o v i d e d  i n  t h e  U T P  A c t .  A l t h o u g h  s o m e  b o a r d s  
h a v e  p o w e r  t o  p r o h i b i t  a  l i c e n s e d  p r o f e s s i o n a l  f r o m  r e p e a t i n g  
u n l a w f u l  p r a c t i c e s  i n  t h e  f u t u r e ,  m o s t  b o a r d s  d o  n o t  h a v e  a u t h o r ­
i t y  t o  o r d e r ,  g r a n t ,  o r  e v e n  s e e k  r e s t i t u t i o n  f o r  m e m b e r s  o f  t h e  
p u b l i c  w h o  w e r e  i n j u r e d  b y  t h e  l i c e n s e e .

A n  e x a m p l e  o f  t h e  c u r r e n t  c o n f u s i o n  t h a t  c o u l d  o c c u r  i n  
A S  4 5 . 5 0 . 4 8 1 ( 1 )  w o u l d  b e  t h a t  a n  a r g u m e n t  c o u l d  b e  m a d e  t h a t  B a r ­
b e r s  a n d  H a i r d r e s s e r s  w h o s e  p r o f e s s i o n s  a r e  r e g u l a t e d  i n  
A S  0 8 . 1 3 . 0 1 0 - 2 2 0  a r e  e x e m p t  f r o m  t h e  U T P  A c t .  T h e  l i c e n s i n g  
s t a t u t e  d o e s  n o t ,  h o w e v e r ,  a d d r e s s  a n y  c o n s u m e r  r e m e d i e s  o r  a n y  
e n f o r c e m e n t  o f  f r a u d u l e n t  b u s i n e s s  a c t i v i t i e s .  T h u s ,  a  h a i r ­
d r e s s e r  c o u l d  c o n s i s t e n t l y  a d v e r t i s e  $ 1 5  h a i r  c u t  p r i c e s ,  b u t  
c h a r g e  e a c h  c u s t o m e r  i n  t h e  s h o p  $ 2 5  y e t  r e f u s e  t o  c o o p e r a t e  i n  
a n y  e n f o r c e m e n t  e f f o r t s  u n d e r  t h e  U T P  A c t  b e c a u s e  s / h e  i s  " r e g ­
u l a t e d "  u n d e r  t h e  l i c e n s i n g  s t a t u t e s .  T h e r e  a r e  n o  p r o v i s i o n s  i n  
t h e  U T P  A c t  t h a t  w o u l d  a t t e m p t  t o  r e g u l a t e  t h e  q u a l i t y  o f  s e r v i c e
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o f  t h e  h a i r d r e s s e r  b u t  t h e  U T P  A c t  d o e s  p r o h i b i t  d i s h o n e s t y ,  m i s ­
r e p r e s e n t a t i o n s  a n d  f r a u d  i n  b u s i n e s s  a n d  p r o v i d e s  c o n s u m e r  r e m ­
e d i e s .

T h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  e n s u r e  t h a t  b o t h  p r i v a t e  
i n j u r i e s  a n d  i n j u r i e s  t o  t h e  p u b l i c  i n t e r e s t  c a n  b e  c o r r e c t e d ,  
b u t  i t  d o e s  n o t  s e t  u p  a  n e w  " r e g u l a t o r y "  s c h e m e .

S e c t i o n s  3 - 6 .  P r i v a t e  a n d  C l a s s  A c t i o n s  f o r
C o n s u m e r s  a n d  b u s i n e s s e s  m — ■   —  —

S e c t i o n  3

S e c t i o n  3  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( a )  a n d  
e x p a n d s  t h e  p r i v a t e  a n d  c l a s s  a c t i o n s  t h a t  m a y  b e  b r o u g h t  b y  
i n d i v i d u a l  m e m b e r s  o f  t h e  p u b l i c .  T h e  n e w  l a n g u a g e  i n  s u b s e c t i o n  
( a ;  m a k e s  i t  c l e a r  t h a t  a n y  p e r s o n  w h o  p u r c h a s e s  o r  l e a s e s  a n y  
i t e m  o f  v a l u e  i n  t r a d e  o r  c o m m e r c e  f o r  u s e  a n d  n o t  f o r  r e s a l e  
( n o t  m e r e l y  t h e  t r a d i t i o n a l  h o u s e h o l d  o r  f a m i l y  c o n s u m e r  b u y i n g  
g o o d s  o r  s e r v i c e s ) ,  m a y  b r i n g  a  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  a  
p a r t y  w h o  u s e s  a n  u n f a i r  t r a d e  p r a c t i c e  w h i c h  h a r m s  t h e  p u r c h a s e r  
o r  l e s s e e .  T h u s  a  b u s i n e s s  c o n c e r n  b u y i n g  a i r l i n e  t i c k e t s  f o r  
e m p l o y e e s ,  o r  a  v  l a g e  c o r p o r a t i o n  b u y i n g  o f f i c e  p h o t o c o p i e r  
s u p p l i e s  a s  w e l l  a s  t h e  i n d i v i d u a l  w h o  p u r c h a s e s -  a n  a u t o m o b i l e  

o r  p e r s o n a l  u s e  w o u l d  h a v e  U T P  A c t  p r o t e c t i o n .  A n o t h e r  
a m e n d m e n t  t o  s u b s e c t i o n  5 3 1 ( a )  d e l e t e s  t h e  e x i s t i n g  c l a u s e  
s p e c i f y i n g  m  w h i c h  j u d i c i a l  d i s t r i c t  t h e  i n j u r e d  p e r s o n  m u s t  
s u e .  T h e  g e n e r a l  v e n u e  l a w s  a n d  r u l e s  w o u l d  a p p l y .

S e c t i o n  4

S e c t i o n  4  o f  t h e  b i l l  a m e n d s  t h e  p r i v a t e  c l a s s  a c t i o n  
p o r t i o n  o f  t h e  U T P  A c t  ( A S  4 5 . 5 0 . 5 3 1 ( b ) )  t o  e l i m i n a t e  t h e  
r e q u i r e m e n t  t h a t  a n  i n j u r e d  p e r s o n  w i s h i n g  t o  b r i n g  a  c l a s s  
a c t i o n  o n  b e h a l f  o f  h i m s e l f  a n d  o t h e r  s i m i l a r l y  s i t u a t e d  p e r s o n s  
i s  r e q u i r e d  f i r s t  t o  g e t  t h e  a p p r o v a l  o f  t h e  a t t o r n e y  g e n e r a l .  
S u c h  a  p r e r e q u i s i t e  i s  a n  u n f a i r  a n d  p e r h a p s  u n c o n s t i t u t i o n a l  
b a r r i e r  t o  a  p r i v a t e  p a r t y ' s  r i g h t  t o  s e e k  r e d r e s s  f r o m  t h e  
c o u r t s .

S e c t i o n  5

S e c t i o n  5  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( h ) ,  w h i c h  
a l l o w s  A l a s k a  m e r c h a n t s  w h o  a r e  f o u n d  l i a b l e  f o r  d a m a g e s  i n  a  
c o u r t  a c t i o n  u n d e r  t h e  A c t  t o  s e e k  r e d r e s s  i n  t u r n  f r o m  t h e i r  
m a n u f a c t u r e r  o r  s u p p l i e r  o f  m e r c h a n d i s e .  T h e  b i l l  a m e n d s  t h i s  
p r o v i s i o n  t o  e n a b l e  a  r e t a i l e r  a l s o  t o  s e e k  r e d r e s s  f r o m  t h e  m a n ­
u f a c t u r e r  o r  s u p p l i e r  w h e n  t h e  r e t a i l e r  s a t i s f i e s  a  c u s t o m e r ' s  
c l a i m  w i t h o u t  l e g a l  a c t i o n .  T h e  r e t a i l e r  m u s t  g i v e  r e a s o n a b l e
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n o t i c e  a n d  a n  o p p o r t u n i t y  t o  s a t i s f y  t h e  c u s t o m e r ' s  c l a i m  t o  t h e  
m a n u f a c t u r e r  o r  s u p p l i e r ,  b u t  i f  t h e  m a n u f a c t u r e r  o r  s u p p l i e r  
d o e s  n o t  d o  s o ,  t h e  r e t a i l e r  w o u l d  h a v e  a  p r i v a t e  c a u s e  o f  a c t i o n  
t o  r e c o v e r  t h e  c o s t  o f  s a t i s f y i n g  t h e  c u s t o m e r .

S e c t i o n  6

S e c t i o n  6  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1  i n  a  v e r y  
i m p o r t a n t  w a y  b y  a d d i n g  a  n e w  p r o v i s i o n  t h a t  a  b u s i n e s s  t h a t  i s  
i n j u r e d  b y  a  c o m p e t i t o r  w h o  c o m m i t s  a n  u n f a i r  o r  d e c e p t i v e  t r a d e  
p r a c t i c e  h a s  a  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  c o m p e t i t o r .  
T h i s  c a u s e  o f  a c t i o n  m a y  b e  i n f e r r e d  i n  t h e  c u r r e n t  U T P  A c t ,  b u t ,  
i n  o r d e r  t o  e n h a n c e  t h e  r i g h t s  o f  p r i v a t e  b u s i n e s s  c o m p e t i t o r s  t o  
g u a r d  t h e i r  o w n  p l a c e  i n  t h e  m a r k e t  a g a i n s t  u n f a i r  c o m p e t i t i o n ,  a  
c l e a r l y  s p e l l e d  o u t  p r i v a t e  c a u s e  o f  a c t i o n  f o r  t h e  i n j u r e d  c o m ­
p e t i t o r  i s  n e e d e d .  B u s i n e s s e s  w h o  o f t e n  h a v e  t h e  r e s o u r c e s  t o  
p u r s u e  p r i v a t e  c a u s e s  o f  a c t i o n  s h o u l d  n o t  h a v e  t o  d e p e n d  o n  
s t a t e  a c t i o n  t o  s t o p  u n f a i r  p r a c t i c e s  b y  t h e i r  c o m p e t i t o r s .

S e c t i o n s  7 - 1 1 .  R e v i s e d  a n d  E x p a n d e d  D e f i n i t i o n s  
o T  W h o  i s  P r o t e c t e d  b y  t h e  U T P  A c t ;  S h o r t  T i t l e

S e c t i o n  7
S e c t i o n  7  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 4 1 ,  t h e  o n l y  

s e c t i o n  o f  t h e  U T P  A c t  w h e r e  i t  i s  a p p r o p r i a t e  t o  r e s t r i c t  t h e  
w o r d  " c o n s u m e r ”  t o  m e a n  a  p e r s o n  w h o  a c q u i r e s  g o o d s  o r  s e r v i c e s  
f o r  p e r s o n a l ,  f a m i l y ,  o r  h o u s e h o l d  p u r p o s e s  ( a s  o p p o s e d  t o  a  
b u s i n e s s  o r  m u n i c i p a l  " c o n s u m e r ”  w h o  p u r c h a s e s  g o o d s  f o r  u s e  i n  
t h e  w o r k  p l a c e ) .  A S  4 5 . 5 0 . 5 4 1  i s  c o n c e r n e d  w i t h  t h e  n o n - n e g o t i a ­
b i l i t y  o f  t h e  c o n s u m e r  i n s t a l l m e n t  c o n t r a c t s  o r  " p a p e r , "  s u c h  a s  
t h e  t h r e e - y e a r  c o n t r a c t  s i g n e d  b y  a  c o n s u m e r  p u r c h a s i n g  a  h e a l t h  
s p a  m e m b e r s h i p  o r  a n  a u t o m o b i l e .  T h e  s p e c i a l  p r o t e c t i o n s  i n  t h i s  
s e c t i o n  a r e  n e c e s s a r y  o n l y  f o r  a  c o n s u m e r  w h o  f i n a n c e s  t h e  
t r a d i t i o n a l  t y p e  o f  c o n s u m e r  p u r c h a s e  m a d e  f o r  p e r s o n a l ,  f a m i l y ,  
o r  h o u s e h o l d  u s e .  T h e r e f o r e ,  a  r e s t r i c t i v e  d e f i n i t i o n  o f  
" c o n s u m e r "  i s  a d d e d  t o  A S  4 5 . 5 0 . 5 4 1  a s  s u b s e c t i o n  ( d ' ' .

S e c t i o n  8

S e c t i o n  8  o f  t h e  b i l l  d e a l s  w i t h  a  s i m i l a r  p r o b l e m .  
P r e s e n t l y ,  A S  4 5 . 5 0 . 5 4 2  c o n t a i n s  a  p r o v i s i o n  t h a t  " c o n s u m e r s "  
c a n n o t  w a i v e  t h e i r  p r o t e c t i o n s  u n d e r  t h e  A c t .  T o  m a k e  i t  c l e a r  
t h a t  t h i s  A c t  c o v e r s  a l l  t y p e s  o f  c u s t o m e r s ,  a n d  n o t  m e r e l y  a  
r e s t r i c t i v e l y  d e f i n e d  " c o n s u m e r , "  t h e  b i l l  a m e n d s  t h i s  s e c t i o n  t o  
r e a d  t h a t  a  w a i v e r  b y  a n y  p e r s o n  w h o  i s  t h e  i n t e n d e d  b e n e f i c i a r y  
o f  t h e  p r o t e c t i o n s  i n  t h e  A c t  i s  c o n t r a r y  t o  p u b l i c  p o l i c y ,  a n d  
i s  v o i d .
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S e c t i o n  9

S e c t i o n  9  o f  t h e  b i l l ,  n e w  A S  4 5 . 5 0 . 5 6 0  p r o v i d e s  f o r  a  
s h o r t  t i t l e  b y  w h i c h  t o  c i t e  A S  4 5 . 5 0 . 4 7 1  - -  4 5 . 5 0 . 5 6 1 ,  " T h e  U n ­
f a i r  T r a d e  P r a c t i c e s  A c t . "  ( N o r m a l l y ,  o f  c o u r s e ,  t h i s  w o u l d  b e  
t h e  l a s t  s e c t i o n  i n  t h e  a r t i c l e ;  h o w e v e r ,  i n  t h i s  i n s t a n c e  t h e r e  
i s  n o  r o o m  l e f t  a f t e r  t h e  d e f i n i t i o n  s e c t i o n  a n d  b e f o r e  t h e  n e x t  
a r t i c l e  b e g i n s . )

S e c t i o n  1 0

S e c t i o n  1 0  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 6 1  b y  a d d i n g  
t h r e e  d e f i n i t i o n s .  T h e  f i r s t ,  A S  4 5 . 5 0 . 5 6 1 ( 1 0 ) ,  c l a r i f i e s  t h a t  
w h e n e v e r  t h e  w o r d  " p e r s o n "  i s  u s e d  i n  t h e  U T P  A c t ,  i t  h a s  t h e  
m e a n i n g  g i v e n  t o  i t  i n  t h e  g e n e r a l  d e f i n i t i o n  s e c t i o n  f o r  t h e  
A l a s k a  S t a t u e s ,  A S  0 1 . 1 0 . 0 6 0 ( 7 ) ,  w h i c h  i s

" p e r s o n "  i n c l u d e s  a  c o r p o r a t i o n ,  c o m p a n y ,  p a r t n e r ­
s h i p ,  f i r m ,  a s s o c i a t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  
t r u s t ,  o r  s o c i e t y ,  a s  w e l l  a s  a  n a t u r a l  p e r s o n .

T h e  s e c o n d  n e w  d e f i n i t i o n ,  A S  4 5 . 5 0 . 5 6 1 ( 1 1 ) ,  i s  a  c r u c i a l  c o m p o ­
n e n t  o f  t h i s  b i l l .  I t  a d d s  a  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e "  
t h a t  a f f e c t s  t h e  o p e r a t i v e  s e c t i o n  o f  t h e  e n t i r e  A c t .  
A S  4 5 . 5 0 . 4 7 1 ,  w h i c h  f o r b i d s  u n f a i r  o r  d e c e p t i v e  p r a c t i c e s  i n  " t h e  
c o n d u c t  o f  t r a d e  o r  c o m m e r c e . "  P v e c e n t  c o u r t  d e c i s i o n s  h a v e  l i m ­
i t e d  t h e  c o v e r a g e  o f  t h e  U T P  A c t  t o  m e r e l y  t h e  s a l e  o f  " g o o d s  o r  
s e r v i c e s , "  w h i c h  w o u l d  e l i m i n a t e  r e a l  p r o p e r t y  a n d  c o m m e r c i a l  
i n t a n g i b l e s ,  s u c h  a  c o m m o d i t y  f u t u r e s ,  f r o m  t h e  A c t .  H o w e v e r ,  i t  
i s  t h e  o p i n i o n  o f  t h e  a t t o r n e y  g e n e r a l  t h a t  i t  w a s  t h e  o r i g i n a l  
i n t e n t  o f  t h e  l e g i s l a t u r e  t o  p r o h i b i t  a l l  u n f a i r  t r a d e  p r a c t i c e s ,  
n o t  o n l y  i n  t h e  s a l e  o f  g o o d s  o r  s e r v i c e s ,  b u t  i n  t h e  c o n d u c t  o f  
a n y  t y p e  o f  " t r a d e  o r  c o m m e r c e . "  T h e  n e w  d e f i n i t i o n  o f  t r a d e  o r  
c o m m e r c e  i n c l u d e s  n o t  o n l y  a  s a l e  o r  l e a s e ,  b u t  a l l  
a d v e r t i s e m e n t s  o r  o f f e r s  f o r  s a l e ,  o r  t h e  b a r t e r  o r  a n y  o t h e r  
t y p e  o f  d i s t r i b u t i o n  o f  a n y  t y p e  o f  g o o d s ,  s e r v i c e s ,  o r  a n y  t y p e  
~f  p r o p e r t y ,  a r t i c l e ,  c o m m o d i t y ,  o r  o t h e r  t h i n g  o f  v a l u e .

T h i s  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e "  i s  e s p e c i a l l y  
c r i t i c a l  i n  r e v e r s i n g  t h e  A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  t h a t  t h e  
U T P  A c t  d o e s  n o t  c o v e r  t h e  s a l e  o f  r e a l  p r o p e r t y .  S t a t e  v .  F i r s t  
N a t ' l  B a n k  o f  A n c h o r a g e ,  6 6 0  P . 2 d  4 0 6  ( A l a s k a  1 9 8 2 ) .  U n d e r  t h a t  
r u l i n g  a n d  t r a d i t i o n a l  ' p r o p e r t y  l a w ,  a  b u i l d e r  o r  d e v e l o p e r  w h o  
s e l l s  a  p i e c e  o f  l a n d  w i t h  a  n e w ] y  b u i l t  h o m e  o n  i t ,  m a y  n o t  b e  
c o v e r e d  b y  t h e  U T P  A c t  b e c a u s e  t h e  h o u s e  a n d  a r g u a b l y  t h e  m a t e ­
r i a l s ,  a p p l i a n c e s ,  a n d  b u i l d e r  s e r v i c e s  i n c l u d e d  i n  i t s  c o n ­
s t r u c t i o n  a r e  c o n s i d e r e d  t o  b e  " r e a l  p r o p e r t y . "
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T h e  c o u r t ' s  r e s t r i c t i o n  o f  t h e  U T P  A c t  t o  " g o o d s  o r  
s e r v i c e s "  a l s o  l e a v e s  o t h e r  g a p s  i n  t h e  p u b l i c  p r o t e c t i o n .  F o r  
i n s t a n c e ,  A l a s k a n s  a r e  o f t e n  e x p o s e d  t o  h i g h  p r e s s u r e  o f f e r s  t o  
b u y  c o m m o d i t y  f u t u r e s ,  a n  i t e m  o f  v a l u e  i n  t r a d e  o r  c o m m e r c e ,  b u t  
w h i c h  i s  n o t  r e g u l a t e d  b y  o u r  s t a t e  s e c u r i t i e s  l a w ,  a n d  a r g u a b l e  
i s  n o t  " g o o d s "  o r  " s e r v i c e s , "  u n d e r  t h e  U T P  A c t .

S e c t i o n  1 0  a l s o  a d d s ,  a s  A S  4 5 . 4 0 . 5 6 1 ( 1 2 ) ,  a  d e f i n i t i o n  
o f  w h a t  i t  m e a n s  f o r  a  p e r s o n  t o  " w i l l f u l l y "  v i o l a t e  t h e  s t a t u t e .  
T h e  t e r m  " w i l l f u l "  i s  n o t  r e l e v a n t  i n  p u b l i c  a c t i o n s  b r o u g h t  b y  
t h e  a t t o r n e y  g e n e r a l ,  b u t  i s  t h e  o p e r a t i v e  l a n g u a g e  t h a t  g i v e s  
r i s e  t o  t r i p l e  d a m a g e s  i n  p r i v a t e  a c t i o n s  b r o u g h t  b y  c o n s u m e r  
v i c t i m s  o r  h o n e s t  c o m p e t i t o r  v i c t i m s  w h o  u s e  t h e i r  p r i v a t e  c a u s e  
o f  a c t i o n  a g a i n s t  u n f a i r  t r a d e  p r a c t i c e s .

S e c t i o n  1 1  o f  t h e  b i l l  r e p e a l s  A S  4 5 . 5 0 . 5 6 1 ( 6 ) ,  t h e  
p r e s e n t  d e f i n i t i o n  o f  " c o n s u m e r . "  S e c t i o n  7  o f  t h e  b i l l  a d d s  a  
m o r e  r e s t r i c t i v e  d e f i n i t i o n  o f  " c o n s u m e r "  o n l y  t o  A S  4 5 . 5 0 . 5 4 1 ,  
c o n c e r n i n g  t h e  n o n - n e g o t i a b i l i t y  o f  c o n s u m e r  p a p e r ,  w h e r e  i t  i s  
a p p r o p r i a t e .
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S U M M A R Y  O F  C A S E S  O P E N E D ,  P E N D I N G ,
O R  C L O S E D  D U R I N G  F Y  8 5  

C o n s u m e r  P r o t e c t i o n  S e c t i o n  
D e p a r t m e n t  o f  L a w

S t a t e  v .  M a r v i n  L .  H a n s o n  1 2 2 - 6 7 9 - 8 3

T h e  d e f e n d a n t  i n  t h i s  c a s e ,  a  s u r v e y o r ,  a l l e g e d l y  o b t a i n e d  
a d v a n c e  p a y m e n t s  f r o m  s o m e  7 0  c o n s u m e r s  t o  s u r v e y  f i s h i n g  
s e t  n e t  s i t e s  i n  t h e  B r i s t o l  B a y  a r e a  a n d  t h e n  f a i l e d  t o  
c o m p l e t e  t h e  w o r k e d  p r o m i s e d .  T h i s  i m p e d e d  t h e  c o n s u m e r s '  
e f f o r t s  t o  g e t  s t a t e  s h o r e f i s h e r y  l e a s e s  f o r  t h e i r  s i t e s .
T h e  c a s e  i s  s t i l l  p e n d i n g ,  b u t  a f t e r  l o n g  d e l a y s  t h e  
d e f e n d a n t  h a s  r e c e n t l y  m a d e  s u b s t a n t i a l  p r o g r e s s  t o w a r d  
c o m p l e t i n g  t h e  s u r v e y s .

S t a i . e  v .  M D  A s s o c i a t e s ,  I n c .  a n d  
D o n a l d  B u r k e  1 2 2 - 7 4 1 - 8 3

T h e  S t a t e  b r o u g h t  t h i s  a c t i o n  a g a i n s t  a  C a l i f o r n i a  c o r p ­
o r a t i o n  a n d  i t s  l o c a l  d i s t r i b u t o r  w h o  m a n u f a c t u r e d  a n d  
d i s t r i b u t e d  a n  i m i t a t i o n  m i l k  b e v e r a g e ,  M D A  F a r m s .  T h e  
S t a t e  a l l e g e d  t h a t  m i s r e p r e s e n t a t i o n s  w e r e  m a d e  a b o u t  t h e  
n u t r i t i o n a l  p r o p e r t i e s  o f  t h e  i m i t a t i o n  m i l k  p r o d u c t  i n  
c o m p a r i s o n  w i t h  r e a l  m i l k .  T h e  S t a t e  a l s o  a l l e g e d  
m i s r e p r e s e n t a t i o n s  c o n c e r n i n g  t h e  c o s t  s a v i n g s  o f  t h e  
p r o d u c t .  A l l e g a t i o n s  w e r e  a l s o  m a d e  a b o u t  d e f e n d a n t s  
m u l t i - l e v e l  m a r k e t i n g s  p l a n .  T h e  S t a t e  a n d  t h e  d e f e n d a n t s  
e n t e r e d  i n t o  a  c o n s e n t  j u d g m e n t  a n d  i n j u n c t i o n  w h i c h  w a s  
a p p r o v e d  b y  t h e  c o u r t .  T h e  d e f e n d a n t s  a g r e e d  t o  p a y  t h e  
S t a t e  a  t o t a l  o f  $ 5 0 0 0  i n  p e n a l t i e s ,  c o s t s  a n d  a t t o r n e y ' s  
f e e s ,  a n d  a g r e e d  t o  a n  i n j u n c t i o n  p r o h i b i t i n g  c e r t a i n  
a c t i v i t i e s  i n  f u t u r e  c o n d u c t  a n d  p r o v i d i n g  c o n s u m e r  
r e s t i t u t i o n  i n  t h e  f o r m  o f  r e f u n d s  t o  p u r c h a s e r s  o f  t h e  
p r o d u c t .

S t a t e  v .  N u g g e t  P r o p e r t i e s
d / b / a  B r i g a n t i n e  B a y ,  W i l l i a m
L a n g e ,  T e d  H a n s o n ,  e t  a l .  1 2 2 - 7 6 1 - 8 4

T h e  S t a t e  s u e d  t h e  d e v e l o p e r s  o f  a  t i m e s h a r e  p r o j e c t  l o c a t e d  
n e a r  S e w a r d ,  A l a s k a  f o r  v a r i o u s  m i s r e p r e s e n t a t i o n s  i n  t h e  
s a l e  o f  t i m e s h a r e s .  T h e s e  m i s r e p r e s e n t a t i o n s  i n c l u d e d  
i n f o r m a t i o n  g i v e n  t o  p e r s o n s  s o l i c i t e d  t o  a t t e n d  t i m e s h a r e  
p r e s e n t a t i o n s  a s  w e l l  a s  p e r s o n s  w h o  a c t u a l l y  a t t e n d e d  a n d  
p u r c h a s e d  t i m e s h a r e s .

T h e  d e f e n d a n t s  a n d  t h e  S t a t e  e n t e r e d  i n t o  a  c o n s e n t  j u d g m e n t  
a n d  i n j u n c t i o n  a p p r o v e d  b y  t h e  c o u r t  w h i c h  p r o v i d e d  f o r  a  
p a y m e n t  o f  $ 2 5 , 0 0 0  i n  p e n a l t i e s ,  c o s t s  a n d  a t t o r n e y ' s  f e e s  
t o  t h e  S t a t e .  C o n s u m e r s  w h o  h a d  r e l i e d  o n  t h e  d e f e n d a n t ' s  
m i s r e p r e s e n t a t i o n s  i n  t h e  p u r c h a s e  o f  t i m e s h a r e  u n i t s  a t  
B r i g a n t i n e  B a y  w e  r e  o f f e r e d  r e s t i t u t i o n  p u r s u a n t  t o  t h e  
c o n s e n t  j u d g m e n t .



S t a t e  v .  J o h n  J a r r e t t
d / b / a  K e n n e l l y  a n d  A s s o c i a t e s ,
I n c .  '  1 2 2 - 4 8 6 - 8 5

T h i s  c a s e  i n v o l v e s  a  c o n t r a c t o r  w h o  u s e d  a n  i l l e g a l  
p r e - p r i n t e d  f o r m  c o n t r a c t  f r o m  t h e  S t a t e  o f  W a s h i n g t o n  t o  
c o n t r a c t  w i t h  A l a s k a n  c o n s u m e r s .  A l a s k a ' s  d o o r - t o - d o o r  
s o l i c i t a t i o n  s t a t u t e  a l l o w s  a  c o n s u m e r  f i v e  b u s i n e s s  d a y s  i n  
w h i c h  t o  c a n c e l  o r  r e v o k e  a n  o f f e r  t o  p u r c h a s e .  T h e  
d e f e n d a n t ' s  c o n t r a c t  s t a t e d  a  t h r e e  d a y  c a n c e l l a t i o n  p e r i o d .  
F u r t h e r  t h e  d e f e n d a n t  c o n t r a c t e d  w i t h  s e v e r a l  A l a s k a n  
c o n s u m e r s ,  r e c e i v e d  c o n s u m e r  d o w n  p a y m e n t s  a n d  i n  s o m e  
c a s e s ,  p a y m e n t s  i n  f u l l  f o r  t h e  w o r k  t o  b e  d o n a  a n d  n e v e r  
p e r f o r m e d  t h e  w o r k .  O n e  A l a s k a n  c o n s u m e r  p a i d  $ 1 0 , 0 0 0  t o  
t h e  d e f e n d a n t  a n d  t o  d a t e  h a s  n o t  s e e n  o r  h e a r d  f r o m  L i m  
a g a i n .  I n  s e v e r a l  c a s e s  i n  F a i r b a n k s ,  t h i s  s a m e  c o n t r a c t o r  
r e c e i v e d  f u l l  p a y m e n t  f r o m  c o n s u m e r s  a n d  f a i l e d  t o  p a y  t h e  
s u p p l i e r .  T h e  s u p p l i e r  s e n t  " n o t i c e  o f  r i g h t  t o  l i e n "  t o  
t h e s e  c o n s u m e r s  f o r c i n g  t h e s e  c o n s u m e r s  t o  h i r e  a t t o r n e y s  t o  
p r o t e c t  t h e i r  h o m e s  f r o m  l i e n s .  A n o t h e r  c o n s u m e r  p a i d  t o  
h a v e  w o r k  c o m p l e t e d  o n  t h e i r  h o m e  a n d  t h e  w o r k  w a s  n o t  d o n e  
i n  a  p r o f e s s i o n a l  m a n n e r  a n d  s o m e  o f  t h e  w o r k  a g r e e d  u p o n  
w a s  n o t  d o n e  a t  a l l .  T h e  c o n s u m e r  u s e d  h i s  h o m e  a s  
c o l l a t e r a l  f o r  a  l o a n  f r o m  t h e  c o n t r a c t o r  t o  d o  t h e  w o r k  a n d  
t h e  c o n t r a c t o r  h a s  s i n c e  a s s i g n e d  t h a t  d e e d  o f  t r u s t  t o  a  
t h i r d  p a r t y .  T h e  c o n s u m e r  c a n  n o t  n o w  s t o p  p a y i n g  f o r  t h e  
w o r k  t h a t  w a s  n o t  d o n e  f o r  f e a r  t h a t  t h e  t h i r d  p a r t y  w i l l  
f o r e c l o s e  o n  h i s  h o m e .  W e  h a v e  j u s t  r e c e n t l y  o b t a i n e d  
s e r v i c e  a n d  a r e  a w a i t i n g  d e f e n d a n t ' s  a n s w e r .  D e f e n d a n t  i s  
b e l i e v e d  t o  b e  n o w  r e s i d i n g  i n  L o u i s i a n a .

S t a t e  v .  B r u n n e r  J 2 2 - 1 2 2 - 8 2

T h i s  l i t i g a t i o n  i n v o l v e s  m i s r e p r e s e n t a t i o n s  m a d e  t o  
c o n s u m e r s  w h o  h i r e d  d e f e n d a n t s  f o r  g u i d e d  h u n t i n g  i n  A l a s k a .

S t a t e  v .  G e o r g e  S m i t h
d / b / a  A  a n d  i-1 A s s o c i a t e s  1 2 2 - 4 2 0 - 8 4

T h e  S t a t e  f i l e d  t h i s  a c t i o n  a g a i n s t  t h e  d e f e n d a n t  t a x  
p r e p a r e r  a f t e r  h e  d i d  n o t  r e t u r n  t o  h i s  b u s i n e s s  p r e m i s e s  
a f t e r  A p r i l  1 6 ,  1 9 8 3 .  D e f e n d a n t  h a d  t a k e n  c o n s u m e r  d e p o s i t s  
f o r  t a x  p r e p a r a t i o n  w o r k .  N o t  o n l y  d i d  c o n s u m e r  t a x  r e t u r n s  
n o t  g e t  f i l e d  b y  d e f e n d a n t  a s  p r o m i s e d  b u t  c o n s u m e r s  c o u l d  
n o t  o b t a i n  t h e i r  t a x  r e c o r d s  i n  o r d e r  t o  c o m p l e t e  t h e i r  t a x  
p r e p a r a t i o n  o r  h a v e  a n o t h e r  t a x  p r e p a r e r  c o m p l e t e  t h e i r  t a x  
p r e p a r a t i o n .  T h e r e  w a s  a  c o u r t  h e a r i n g  i n  t h i s  c a s e  a n d  t h e  
c o u r t  e n t e r e d  a  p r e l i m i n a r y  o r d e r  r e q u i r i n g  t h e  d e f e n d a n t  t o



g i v e  n o t i c e  t o  a l l  h i s  c l i e n t s  a s  t o  h i s  p r e s e n t  l o c a t i o n  
a n d  h o w  t h e y  c o u l d  g o  a b o u t  o b t a i n i n g  t h e i r  t a x  d o c u m e n t s .
I n  a d d i t i o n  c e r t a i n  c o n s u m e r  d e p o s i t s  w e r e  o r d e r e d  t o  b e  
r e f u n d e d .  N o  t i m e  h a s  b e e n  s e t  f o r  a n  a c t i o n  o n  a  p e r m a n e n t  
i n j u n c t i o n .  T h e  c a s e  i s  s t i l l  p e n d i n g  b u t  a p p a r e n t  c o m ­
p l i a n c e  w i t h  t h e  c o u r t ' s  o r d e r  a n d  e a c h  o f  f u r t h e r  v i o l a ­
t i o n s  s u g g e s t s  t h e  c a s e  m a y  b e  c l o s e d  w i t h o u t  r e q u i r e m e n t  o f  
a c t u a l l y  g o i n g  t o  t r i a l .

S t a t e  v .  A m e r i c a n  H o m e  F u r n i s h i n g s ,
O l y m p u s  W a t e r b e d ,  M i k e  R y a n ,
M i t c h e l l  R y a n ,  V a l l e y  H o m e
F u r n i s h i n g s ,  A m e r i c a n  W a t e r b e d s ,
e t  a l .  1 2 2 - 6 8 7 - 8 4

T h e  S t a t e  f i l e d  t h i s  a c t i o n  t o  h a l t  f a l s e  a d v e r t i s i n g  c l a i m s  
m a d e  b y  d e f e n d a n t s  i n  t h e i r  v a r i o u s  g o i n g  o u t - o f - b u s i n e s s  
s a l e s .  I t  w a s  a l l e g e d  t h a t  d e f e n d a n t s  m o v e d  m e r c h a n d i s e  
f r o m  l o c a t i o n  t o  l o c a t i o n  d u r i n g  t h e  s a l e s .  F u r t h e r  i t  w a s  
a l l e g e d  t h a t  a d v e r t i s i n g  o f  g o i n g  o u t - o f - b u s i n e s s  s a l e s  w a s  
d e c e p t i v e  b e c a u s e  a l t h o u g h  t h e  v a r i o u s  s t o r e s  w e r e  o w n e d  b y  
t h e  s a m e  p e r s o n  t h e i r  d i f f e r e n t  n a m e s  s u g g e s t e d  t h e y  w e r e  i n  
c o m p e t i t i o n  w i t h  e a c h  o t h e r ,  c o u p l e d  w i t h  t h e  f a c t  t h a t  
r a t h e r  t h a n  a c t u a l l y  h a v i n g  a  g o i n g  o u t - o f - b u s i n e s s  s a l e  
t h a t  w o u l d  l i q u i d a t e  t h e  e n t i r e  s t o c k  o f  a  p a r t i c u l a r  r e t a i l  
o u t l e t  t h e  s t o c k  w a s  j u s t  t r a n s f e r r e d  f r o m  l o c a t i o n  t o  
l o c a t i o n .  D e f e n d a n t s  e n t e r e d  i n t o  a  c o n s e n t  j u d g m e n t  w i t h  
t h e  S t a t e  a n d  a g r e e d  t o  p a y  t h e  S t a t e  $ 5 0 0 0  i n  c o s t s ,  
a t t o r n e y ' s  f e e s  a n d  p e n a l t i e s .

S t a t e  v .  A l a s k a  T o w i n g  a n d
W r e c k i n g  1 2 2 - 9 1 7 - 8 4

T h e  S t a t e  a n d  A l a s k a  T o w i n g  a n d  W r e c k i n g  e n t e r e d  i n t o  a n  
A s s u r a n c e  o f  V o l u n t a r y  C o m p l i a n c e  w h i c h  w a s  a p p r o v e d  b y  t h e  
c o u r t .  A l a s k a  T o w i n g  a n d  W r e c k i n g  a g r e e d  t o  r e f r a i n  f r o m  
a s s e r t i n g  a n y  l i e n  r i g h t s  n o t  g r a n t e d  t h e m  b y  s t a t u t e .  B y  
s t a t u t e  A l a s k a  T o w i n g  a n d  W r e c k i n g  i s  e n t i t l e d  t o  a  l i e n  o n  
a  m o t o r  v e h i c l e  f o r  t o w i n g  a n d  s t o r a g e  c h a r g e s .  A l a s k a  
T o w i n g  a n d  W r e c k i n g  h a d  b e e n  i m p l y i n g  t h a t  t h e y  a l s o  h a d  a  
l i e n  f o r  o t h e r  c h a r g e s  s u c h  a s  a  D e p a r t m e n t  o f  M o t o r  V e h i c l e  
t i t l e  o r  o w n e r s h i p  . s e a r c h  o r  o t h e r  a d m i n i s t r a t i v e  c o s t s .

S t a t e  v .  S a l e h ,  B a g h d a d i ,
a n d  E n u s  d / b / a  N a t i o n a l
C h e m i c a l  C o .  1 2 2 - 0 8 9 - 8 5

T h e  d e f e n d a n t  a n d  t h e  S t a t e  o f  A l a s k a  e n t e r e d  i n t o  a



V o l u n t a r y  A s s u r a n c e  w h i c h  w a s  a p p r o v e d  b y  t h e  c o u r t .  
D e f e n d a n t s  w e r e  s e l l i n g  a  h o m e  c l e a n i n g  f l u i d  f o r  
a p p r o x i m a t e l y  $ 6 8  p e r  g a l l o n .  D e f e n d a n t s  a g r e e d  t o  c o m p l y  
w i t h  A l a s k a ’ s  d o o r - t o - d o o r  s a l e s  l a w  a n d  t o  r e f r a i n  f r o m  
m i s r e p r e s e n t a t i o n s  a b o u t  t h e  p r o d u c t  i n  t h e  f u t u r e  a s  w e l l  
a s  p a y  t h e  S t a t e  $ 1 0 0 0  i n  i n v e s t i g a t i v e  c o s t s .  F u r t h e r  
d e f e n d a n t s  a g r e e d  n o t  t o  r e p r e s e n t  t h a t  t h e  c l e a n i n g  f l u i d  
w a s  s a f e  a r o u n d  f o o d  a n d  f o o d  p r e p a r a t i o n  a r e a s .

S t a t e  v .  M a r y  O ’ B r a n n o n
d / b / a  A l a s k a  D i r e c t o r y
S e r v i c e ,  I n c .  1 2 2 - 2 0 9 - 8 5

T h e  S t a t e  o f  A l a s k a  a n d  t h e  d e f e n d a n t  e n t e r e d  i n t o  a n  
A s s u r a n c e  o f  V o l u n t a r y  C o m p l i a n c e  i n  w h i c h  s h e  a g r e e d  t o  
r e t u r n  c o n s u m e r  b u s i n e s s  d e p o s i t s  f o r  a d v e r t i s i n g  i n  a  
t e l e p h o n e  d i r e c t o r y  t h a t  w a s  n e v e r  p u b l i s h e d .

S t a t e  v .  U n i t e d  F i n a n c i a l
I n c e n t i v e s  1 2 2 - 7 3 5 - 8 3

T h e  S t a t e  s u e d  t h i s  P e n n s y l v a n i a  c o r p o r a t i o n  f o r  o p e r a t i o n  
o f  a  c h a i n  r e f e r r a l  s a l e s  p l a n  w h i c h  i s  a  v i o l a t i o n  o f  t h e  
U n f a i r  T r a d e  P r a c t i c e s  A c t .  . T h e  p l a n  w a s  t h e  U n i t e d  
F i n a n c i a l  I n c e n t i v e s  G r o c e r y  T a p e  P u r c h a s e  P l a n .  T h e  
d e f e n d a n t  o f f e r e d  d i s t r i b u t o r s h i p s  p r o m i s i n g  $ 2 0 , 0 0 0  p e r  
m o n t h  i n c o m e  f o r  c o l l e c t i n g  g r o c e r y  t a p e  r e c e i p t s .  D e ­
f e n d a n t  e n t e r e d  i n t o  a n  A s s u r a n c e  o f  V o l u n t a r y  C o m p l i a n c e  
w i t h  t h e  S t a t e ,  a g r e e i n g  n o t  t o  c o n d u c t  a  c h a i n  r e f e r r a l  o r  
c h a i n  d i s t r i b u t o r  p l a n  i n  A l a s k a  a n d  t o  p a y  t h e  S t a t e  $ 1 0 0 0  
i n  c o s t s  a n d  i n v e s t i g a t i v e  f e e s .  T h e  c o r p o r a t i o n  u l t i m a t e l y  
w e n t  o u t  o f  b u s i n e s s .

S t a t e  v .  A l a s k a  F i n a n c i a l  
a n d  I n s u r a n c e  C o .  d / b / a  
S t e p p  B r o t h e r s  L i n c o l n /
M e r c u r y  1 2 2 - 9 5 9 - 8 4

T h i s  A s s u r a n c e  o f  V o l u n t a r y  C o m p l i a n c e  e n t e r e d  i n t o  b y  t h e  
S t a t e  o f  A l a s k a  a n d  M i c h a l  D .  S t e p p ,  p r e s i d e n t ,  o n  J u n e  4 ,  
1 9 8 4 ,  r e q u i r e s  t h e  d e f e n d a n t  t o  c o n d u c t  r e p o s s e s s i o n  s a l e s  
i n  a  " c o m m e r c i a l l y  r e a s o n a b l e  m a n n e r " .  I t  h a d  b e e n  a l l e g e d  
p r e v i o u s l y  t h a t  i n  t h e  c o u r s e  o f  r e p o s s e s s i n g  v e h i c l e s ,  f o r  
w h a t e v e r  r e a s o n ,  d e f e n d a n t  h a d  n o t  f o l l o w e d  t h e  s t a n d a r d s  
s e t  o u t  b y  f e d e r a l  o r  s t a t e  l a w  i n  r e g a r d s  t o  n o t i c e  
p r o v i s i o n s  a n d  t i m e f r a m e s  w i t h i n  w h i c h  t h e  d i s p o s s e s s e d  
o w n e r  w o u l d  h a v e  a n  o p p o r t u n i t y  t o  r e d e e m .  F u r t h e r  i t  w a s  
a l l e g e d  t h a t  d e f e n d a n t  d i d  n o t  h a v e  a  p u b l i c  s a l e  w h e r e b y  i t  
s o l d  t h e  r e p o s s e s s e d  v e h i c l e  t o  t h e  h i g h e s t  b i d d e r  a s  
r e q u i r e d  b y  l a w .



S t a t e  v .  N o r t h w e s t  T r a d e
C o r p o r a t i o n  1 2 2 - 3 8 3 ' 8 0

T h i s  c a s e  i n v o l v e d  a  h e a l t h  c l u b  w h i c h  r e n t e d  t e m p o r a r y  
q u a r t e r s  a n d  b e g a n  a  a d v e r t i s e m e n t  c a m p a i g n  t o  s t i m u l a t e  t h e  
p u r c h a s e  o f  m e m b e r s h i p s .  A f t e r  a  l a r g e  n u m b e r  o f  
m e m b e r s h i p s  w e r e  s o l d  i n  t h e  A n c h o r a g e  a r e a ,  t h e  N o r t h w e s t  
T r a d e  C o r p o r a t i o n  c l o s e d  i t s  d o o r s  w i t h  t h e  m o n e y  a n d  d i d  
n o t  r e - o p e n .  T h i s  h a s  b e e n  i n d i c a t i v e  o f  a  n u m b e r  o f  
n a t i o n a l  h e a l t h  c l u b s  w h i c h  w i l l  o p e n  t e m p o r a r y  b r a n c h e s ,  
o b t a i n  m o n e y  a n d  t h e n  c l o s e  t h e i r  d o o r s  c l a i m i n g  t h e y  a r e  
g o i n g  o u t  o f  b u s i n e s s .  I n  t h e  c a s e  o f  N o r t h w e s t  T r a d e  
C o r p o r a t i o n  w e  w e r e  u n a b l e  t o  o b t a i n  r e s t i t u t i o n  f o r  a l l  
c o n s u m e r s  i n v o l v e d .

S t a t e  v .  D a v i d  P i l l o t t  e t  a l .  1 2 2 - 7 4 0 - 8 3

T h i s  c a s e  i n v o l v e d  a n  o u t s i d e  d i s t r i b u t o r  w h o  b e g a n  
a d v e r t i s i n g  N e c c h i  s e w i n g  m a c h i n e s  f o r  s a l e .  A l a s k a  l a w ,  
f e d e r a l  l a w ,  a n d  A l a s k a  R e t a i l  A d v e r t i s i n g  R e g u l a t i o n s  s t a t e  
t h a t  y o u  c a n n o t  m i s r e p r e s e n t  t h e  p r i c e  o f  g o o d s ,  t h e  
m a n u f a c t u r e r ' s  s u g g e s t e d  r e t a i l  p r i c e ,  o r  t h e  r e g u l a r  p r i c e  
i n  a n  e f f o r t  t o  m i s l e a d  c o n s u m e r s  i n t o  t h i n k i n g  t h e y  a r e  
b u y i n g  a t  a  d i s c o u n t e d  p r i c e .  T h e  d e f e n d a n t  a d v e r t i s e d  t h a t  
t h e  s e w i n g  m a c h i n e s  w e r e  r e g u l a r l y  s o l d  a t  $ 7 2 9  a n d  $ 6 2 9  a n d  
t h a t  h e  w a s  o f f e r i n g  t h e m  f o r  s a l e  f o r  $ 3 9 9  a n d  $ 2 9 9  
r e s p e c t i v e l y .  T h e  t r u t h  o f  t h e  m a t t e r  w a s  t h a t  t h e s e  s e w i n g  
m a c h i n e s  c o s t  s u b s t a n t i a l l y  l e s s  t h a n  t h e  p r i c e  f o r  w h i c h  
t h e y  w e r e  b e i n g  s o l d  a n d  w e r e  n o t  w o r t h  n e a r  t h e  $ 6 2 9  a n d  
$ 7 2 9  a s  s t a t e d  i n  t h e  a d v e r t i s e m e n t .  F u r t h e r  d e f e n d a n t  
i n d i c a t e d  t h a t  i t  w a s  a  p u b l i c  s a l e  a n d  t h a t  t h e s e  w e r e  
" u n c l a i m e d  s c h o o l  o r d e r s "  a n d  " m u s t  b e  s o l d "  c r e a t i n g  t h e  
i m p r e s s i o n  o f  s p e c i a l  o r  c i r c u m s t a n c e s  f o r c i n g  a  s a l e  w h e n  
i n  f a c t  t h i s  w a s  n o t  t h e  c a s e .  C o n s u m e r s  w e r e  m i s l e a d  a n d  
d e c e i v e d  i n t o  t h i n k i n g  t h a t  t h e y  w e r e  b u y i n g  a  c e r t a i n  
q u a l i t y  s e w i n g  m a c h i n e  w h e n  i n  f a c t  t h e y  w e r e  b u y i n g  a  
l e s s e r  q u a l i t y  s e w i n g  m a c h i n e .  T h e  S t a t e  o b t a i n e d  
i n j u n c t i v e  r e l i e f  a n d  c i v i l  p e n a l t i e s  i n  t h e  a m o u n t  o f  $ 5 0 0 .

S t a t e  v .  C a p e t t i  d / b / a
C a p e t t i  a n d  A s s o c i a t e s  1 2 2 - 2 5 8 - 8 5  .

T h i s  c a s e  i n v o l v e d  a  c o n c e r t  p r o m o t e r  w h o  s c h e d u l e d  a  
p r o g r a m  f o r  t h e  S u l l i v a n  A r e n a .  W h e n  h e  s a w  t h a t  t h e  
a t t e n d a n c e  w a s  n o t  g o i n g  t o  b e  a s  h e  h o p e d  i t  w o u l d  b e ,  h e  
c a n c e l l e d  t h e  s h o w  b u t  f a i l e d  t o  r e f u n d  m o n e y  t o  c o n s u m e r s .  
H e  h a d  r e c e i v e d  a p p r o x i m a t e l y  $ 9 0 0 0  f r o m  c o n s u m e r s  a n d  
c o n s u m e r s  w e r e  u n a b l e  t o  c o n t a c t  h i m  f o r  r e f u n d s .  A l a s k a



l a w  r e q u i r e s  a  c o n c e r t  p r o m o t e r  t o  r e f u n d  m o n e y  w i t h i n  1 0  
d a y s  a f t e r  t h e  d a t e  o f  a  p r o g r a m  w h i c h  h a s  b e e n  c a n c e l l e d  
a n d  a l s o  t o  p l a c e  o n  t h e  t i c k e t s  a n  a d d r e s s  w h e r e  t h e  
p r o m o t e r  c a n  b e  r e a c h e d  f o r  r e f u n d s .  T h e  c o n c e r t  p r o m o t e r  
i n  t h i s  c a s e  f a i l e d  t o  p r o v i d e  c o n s u m e r s  w i t h  t h e  n e c e s s a r y  
i n f o r m a t i o n  f o r  r e f u n d s  a n d  f a i l e d  t o  r e f u n d  m o n i e s  t o  
c o n s u m e r s .  T h e  S t a t e  o b t a i n e d  a n  A s s u r a n c e  o f  V o l u n t a r y  
C o m p l i a n c e  a n d  f u l l  r e f u n d s  f o r  a l l  c o n s u m e r s .
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S e c t i o n  1

N e w  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )

T h e s e  t w o  p a r a g r a p h s  a r e  a d d i t i o n s  t o  t h e  " l a u n d r y  
l i s t "  i n  4 5 . 5 0 . 4 7 1 ( b )  o f  s p e c i f i c a l l y  e n u m e r a t e d  " u n f a i r  o r  d e ­
c e p t i v e  a c t s  o r  p r a c t i c e s . "  T h e r e  i s  l i t t l e  d o u b t  t h a t  v i o ­
l a t i o n s  o f  e i t h e r  s t a t u t e  r e f e r r e d  t o  i n  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )  
w o u l d  a l r e a d y  b e  c o n s i d e r e d  " u n f a i r  m e t h o d s  o f  c o m p e t i t i o n  a n d  
u n f a i r  o r  d e c e p t i v e  a c t s  o r  p r a c t i c e s "  u n d e r  A S  4 5 . 5 0 . 4 7 1 ( a )  a s  
b o t h  s t a t u t e s  w e r e  e n a c t e d  t o  p r o t e c t  c o n s u m e r s .  I n  o t h e r  w o r d s ,  
a  v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 0 5 - 1 1 0  ( p a r a g r a p h  2 7 )  o r  A S  4 5 . 4 5 . 1 2 0  
( p a r a g r a p h  2 8 )  w o u l d  b e  a  p e r  s e  v i o l a t i o n  o f  A S  4 5 . 5 0 . 4 7 1 ( a ) .  
N e v e r t h e l e s s ,  i t  i s  c l e a r e r  a n c f ”  p r o v i d e s  b e t t e r  n o t i c e  t o  t h e  
p u b l i c  a n d  t h e  b u s i n e s s  c o m m u n i t y  t o  s p e c i f i c a l l y  r e f e r e n c e  t h e  
t w o  s t a t u t e s  i n  p a r a g r a p h s  ( 2 7 )  a n d  ( 2 8 )  i n  A S  4 5 . 5 0 . 4 7 1 ( b ) .

P a r a g r a p h  ( 2 7 )

T h e  u n o r d e r e d  m e r c h a n d i s e  p r o v i s i o n s ,  A S  4 5 . 4 5 . 1 0 5 - 1 1 0 ,  
w e r e  c l e a r l y  e n a c t e d  t o  p r o t e c t  c o n s u m e r s  f r o m  t h e  u n f a i r  b u s i ­
n e s s  p r a c t i c e  o f  m a i l i n g  o r  d e l i v e r i n g  u n o r d e r e d  m e r c h a n d i s e  t o  a  
c o n s u m e r  t h e n  d e m a n d i n g  p a y m e n t  f o r  t h a t  m e r c h a n d i s e .  
A S  4 5 . 4 5 . 1 1 0  p r o v i d e s  t h a t  " u n s o l i c i t e d  m e r c h a n d i s e  r e c e i v e d  
s h a l l  b e  c o n s i d e r e d  a n  u n c o n d i t i o n a l  g i f t  t o  t h e  r e c i p i e n t . "  T h e  
e n a c t m e n t  o f  t h i s  s t a t u t e  a n d  s i m i l a r  o n e s  i n  o t h e r  s t a t e s  
g r e a t l y  r e d u c e d  t h i s  t y p e  o f  c o n s u m e r  f r a u d  f o r  t h e  o b v i o u s  r e a ­
s o n  i f  a  c o n s u m e r  c a n  k e e p  t h e  u n o r d e r e d  m e r c h a n d i s e  o r  t h r o w  i t  
i n  t h e  t r a s h ,  w i t h o u t  o w i n g  a n y t h i n g  t h e  t h e  m e r c h a n t  -  m o s t  
b u s i n e s s e s  a r e n ' t  g o i n g  t o  s e n d  o r  d e l i v e r  u n o r d e r e d  m e r c h a n d i s e .  
T h e  p r a c t i c e  h a s  n o t  t o t a l l y  d i s a p p e a r e d  a n d  s o m e  c o n s u m e r s  s p e n d  
t i m e  a n d  m o n e y  i n  a n  a t t e m p t  t o  r e t u r n  u n o r d e r e d  m e r c h a n d i s e  a n d
s t o p  f r a u d u l e n t  b i l l i n g s  f o r  t h e  m e r c h a n d i s e .

P a r a g r a p h  ( 2 8 )

I t  i s  a l r e a d y  t h e  i n f o r m a l  o p i n i o n  o f  t h e  A t t o r n e y  G e n ­
e r a l  t h a t  v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 2 0  w i t h  r e s p e c t  t o  d i s c l o s u r e  o f  
f u n e r a l  c o s t s  i s  a n  u n f a i r  o r  d e c e p t i v e  a c t  o r  p r a c t i c e  p u r s u a n t  
t o  A S  4 5 . 5 0 . 4 7 1 ( a ) .  A S  4 5 . 4 5 . 1 2 0  w a s  e n a c t e d  t o  p r o t e c t  c o n s u m ­
e r s  i n  p e r h a p s  t h e  m o s t  v u l n e r a b l e  t i m e  o f  a r r a n g i n g  f o r  t h e
f u n e r a l  o f  l o v e d  o n e s .  T h e  F u n e r a l  D i s c l o s u r e  A c t  m e r e l y  r e ­
q u i r e s  w r i t t e n  d i s c l o s u r e s  o f  t h e  i t e m i z e d  c o s t s  o f  s p e c i f i c
f u n e r a l  s e r v i c e s  l i s t e d  i n  t h e  a c t  b e f o r e  t h e  t i m e  o f  r e n d e r i n g  
t h e  s e r v i c e  o r  p r o v i d i n g  t h e  m e r c h a n d i s e .
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S e c t i o n  2

S e c t i o n  2  o f  t h e  b i l l  w o u l d  c l e a r  u p  a n  a r e a  o f  o n g o i n g  
c o n f u s i o n  r e g a r d i n g  w h a t  t y p e s  o f  b u s i n e s s  a c t i v i t i e s  a r e  e x e m p t  
f r o m  t h e  U T P  A c t  u n d e r  A S  4 5 . 5 0 . 4 8 1 ( 1 ) .  T h i s  p a r a g r a p h  i s  i n  
n e e d  o f  a m e n d m e n t  b e c a u s e  i t  h a s  b e e n  a  s o u r c e  o f  c o n t i n u e d  c o n ­
t r o v e r s y  d u e  t o  i t s  " d o u b l e - n e g a t i v e "  l a n g u a g e ,  a n d  b e c a u s e  o f  
i t s  ( a r g u a b l e )  p o t e n t i a l  t o  e x e m p t  a l m o s t  a l l  c o m m e r c i a l  a c t i v ­
i t i e s  f r o m  t h e  U T P  A c t .  U n d e r  A S  4 5 . 5 0 . 4 8 1 ( 1 ) ,  a s  a m e n d e d  b y  
t h i s  b i l l  t h e  U T P  A c t  w o u l d  n o t  a p p l y  t o  a c t s  o r  t r a n s a c t i o n s  
w h i c h  a r e  r e g u l a t e d  b y  o t h e r  l a w s ,  o n l y  i f  t h e  o t h e r  l a w : ( 1 )
p r o h i b i t s  t h e  s a m e  t y p e  o f  u n l a w f u l  p r a c t i c e s ,  ( 2 )  d o e s  n o t  e x ­
e m p t  f r o m  r e g u l a t i o n  t h e  v e r y  p e r s o n  w h o  i s  c o m m i t t i n g  a  p r o h i b ­
i t e d  a c t  o r  p r a c t i c e ,  ( 3 )  p r o v i d e s  a  p r i v a t e  c a u s e  o f  a c t i o n  f o r  
i n j u r e d  c o n s u m e r  o r  c o m p e t i t o r  v i c t i m s ,  a n d  ( 4 )  p r o v i d e s  t h e  
s t a t e  w i t h  a d e q u a t e  m e a n s  t o  c o m p e l  c o m p l i a n c e  w i t h  t h e  s t a t u t e  
a n d  t o  r e c o v e r  r e s t i t u t i o n  f o r  i n j u r e d  p a r t i e s ,  i n  t h e  p u b l i c ,  
i n t e r e s t .

T h i s  a m e n d e d  e x e m p t i o n  s e c t i o n  r e c o g n i z e s  t h a t  w h i l e  
g o v e r n m e n t  s h o u l d  n o t  d u p l i c a t e  r e g u l a t o r y  e f f o r t s ,  t h e  s t a t e  
a l s o  s h o u l d  n o t  e x e m p t  a  l i c e n s e d  p r o f e s s i o n a l  o r  t r a d e s p e r s o n  
f r o m  t h e  s t a n d a r d  o f  h o n e s t  c o n d u c t  t h a t  g o v e r n s  u n l i c e n s e d ,  u n ­
r e g u l a t e d  v e n d o r s  o f  a  d i f f e r e n t  t y p e  o f  g o o d s  o r  s e r v i c e s .  I t  
a l s o  r e c o g n i z e s  t h a t  a c t i v i t y  s h o u l d  n o t  b e  e x e m p t  f r o m  t h e  U T P  
A c t  m e r e l y  b e c a u s e  t h e  a c t i v i t y  c o n s t i t u t e s  a  c r i m e .

T h i s  a m e n d m e n t  d o e s  n o t  c a u s e  " d o u b l e  r e g u l a t i o n "  o f  
l i c e n s e d  p r o f e s s i o n s  o r  o c c u p a t i o n s ,  b u t  r a t h e r  a c k n o w l e d g e s  t h a t  
" r e g u l a t i o n "  t h r o u g h  l i c e n s u r e  o r  c e r t i f i c a t i o n  b y  a  b o a r d  o r  
c o m m i s s i o n  i s  n o t  t h e  s a m e  t y p e  o f  p u b l i c  l a w  e n f o r c e m e n t  p r o ­
t e c t i o n  a s  t h a t  p r o v i d e d  i n  t h e  U T P  A c t .  A l t h o u g h  s o m e  b o a r d s  
h a v e  p o w e r  t o  p r o h i b i t  a  l i c e n s e d  p r o f e s s i o n a l  f r o m  r e p e a t i n g  
u n l a w f u l  p r a c t i c e s  i n  t h e  f u t u r e ,  m o s t  b o a r d s  d o  n o t  h a v e  a u t h o r ­
i t y  t o  o r d e r ,  g r a n t ,  o r  e v e n  s e e k  r e s t i t u t i o n  f o r  m e m b e r s  o f  t h e  
p u b l i c  w h o  w e r e  i n j u r e d  b y  t h e  l i c e n s e e .

A n  e x a m p l e  o f  t h e  c u r r e n t  c o n f u s i o n  t h a t  c o u l d  o c c u r  i n  
A S  4 5 . 3 0 . 4 8 1 ( 1 )  w o u l d  b e  t h a t  a n  a r g u m e n t  c o u l d  b e  m a d e  t h a t  B a r ­
b e r s  a n d  H a i r d r e s s e r s  w h o s e  p r o f e s s i o n s  a r e  r e g u l a t e d  i n  
A S  0 8 . 1 3 . 0 1 0 - 2 2 0  a r e  e x e m p t  f r o m  t h e  U T P  A c t .  T h e  l i c e n s i n g  
s t a t u t e  d o e s  n o t ,  h o w e v e r ,  a d d r e s s  a n y  c o n s u m e r  r e m e d i e s  o r  a n y  
e n f o r c e m e n t  o f  f r a u d u l e n t  b u s i n e s s  a c t i v i t i e s .  T h u s ,  a  h a i r ­
d r e s s e r  c o u l d  c o n s i s t e n t l y  a d v e r t i s e  $ 1 5  h a i r  c u t  p r i c e s ,  b u t  
c h a r g e  e a c h  c u s t o m e r  i n  t h e  s h o p  $ 2 5  y e t  r e f u s e  t o  c o o p e r a t e  i n  
a n y  e n f o r c e m e n t  e f f o r t s  u n d e r  t h e  U T P  A c t  b e c a u s e  s / h e  i s  " r e g ­
u l a t e d "  u n d e r  t h e  l i c e n s i n g  s t a t u t e s .  T h e r e  a r e  n o  p r o v i s i o n s  i n  
t h e  U T P  A c t  t h a t  w o u l d  a t t e m p t  t o  r e g u l a t e  t h e  q u a l i t y  o f  s e r v i c e
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o f  t h e  h a i r d r e s s e r  b u t  t h e  U T P  A c t  d o e s  p r o h i b i t  d i s h o n e s t y ,  m i s ­
r e p r e s e n t a t i o n s  a n d  f r a u d  i n  b u s i n e s s  a n d  p r o v i d e s  c o n s u m e r  r e m ­
e d i e s .

T h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  e n s u r e  t h a t  b o t h  p r i v a t e  
i n j u r i e s  a n d  i n j u r i e s  t o  t h e  p u b l i c  i n t e r e s t  c a n  b e  c o r r e c t e d ,  
b u t  i t  d o e s  n o t  s e t  u p  a  n e w  " r e g u l a t o r y "  s c h e m e .

S e c t i o n s  3 - 6 .  P r i v a t e  a n d  C l a s s  A c t i o n s  f o r  
C o n s u m e r s  a n d  B u s i n e s s e s

S e c t i o n  3

S e c t i o n  3  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 . 5 3 1 ( a )  a n d  e x p a n d s  
t h e  p r i v a t e  a n d  c l a s s  a c t i o n s  t h a t  m a y  b e  b r o u g h t  b y  i n d i v i d u a l  
m e m b e r s  o f  t h e  p u b l i c .  T h e  n e w  l a n g u a g e  i s  s u b s e c t i o n  ( a )  m a k e s  
i t  c l e a r  t h a t  a n y  p e r s o n  w h o  p u r c h a s e s  o r  l e a s e s  a n y  i t e m  o f  
v a l u e  i n  t r a d e  o r  c o m m e r c e  f o r  u s e  a n d  n o t  f o r  r e s a l e  ( n o t  m e r e l y  
t h e  t r a d i t i o n a l  h o u s e h o l d  o r  f a m i l y  c o n s u m e r  b u y i n g  g o o d s  o r  s e r ­
v i c e s ) ,  n a y  b r i n g  a  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  a  p a r t y  w h o  
u s e s  a n  u n f a i r  t r a d e  p r a c t i c e  w h i c h  h a m s  t h e  p u r c h a s e r  o r  
l e s s e e .  T h u s  a  b u s i n e s s  c o n c e r n  b u y i n g  a i r l i n e  t i c k e t s  f o r  
e m p l o y e e s ,  o r  a  v i l l a g e  c o r p o r a t i o n  b u y i n g  o f f i c e  p h o t o c o p i e r  
s u p p l i e s  a s  w e l l  a s  t h e  i n d i v i d u a l  w h o  p u r c h a s e s  a n  a u t o m o b i l e  
f o r  p e r s o n a l  u s e  w o u l d  h a v e  U T P  A . c t  p r o t e c t i o n .  A n o t h e r  
a m e n d m e n t  t o  s u b s e c t i o n  5 3 1 ( a )  d e l e t e s  t h e  e x i s t i n g  c l a u s e  
s p e c i f y i n g  i n  w h i c h  j u d i c i a l  d i s t r i c t  t h e  i n j u r e d  p e r s o n  m u s t  
s u e .  T h e  g e n e r a l  v e n u e  l a w s  a n d  r u l e s  w o u l d  a p p l y .

S e c t i o n  4

S e c t i o n  4  o f  t h e  b i l l  a m e n d s  t h e  p r i v a t e  c l a s s  a c t i o n
" o r t i o n  o f  t h e  U T P  A c t  ( A S  4 5 . 5 0 . 5 3 1 ( b ) )  t o  e l i m i n a t e  t h e  r e ­

t i r e m e n t  t h a n  a n  i n j u r e d  p e r s o n  w i s h i n g  t c  b r i n g  a  c l a s s  a c t i o n  
o n  b e h a l f  o f  h i m s e l f  a n d  o t h e r  s i m i l a r l y  s i t u a t e d  p e r s o n s  i s  
r e q u i r e d  f i r s t  t o  g e t  t h e  a p p r o v a l  o f  t h e  " <* " ' ' r n e y  g e n e r a l .  S u c h  
a  p r e r e q u i s i t e  i s  a n  u n f a i r  a n d  p e r h a p s  7 s t i t u t i o n a l  b a r r i e r  
t o  a  p r i v a t e  p a r t y ' s  r i g h t  t o  s e e k  r t d r e s .  i r o m  t h e  c o u r t s .

S e c t i o n  5

S e c t i o n  5  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( h ) ,  w h i c h
a l l o w s  A l a s k a  m e r c h a n t s  w h o  a r e  f o u n d  l i a b l e  f o r  d a m a g e s  i n  a  
c o u r t  a c t i o n  u n d e r  t h e  A c t  t o  s e e k  r e d r e s s  i n  t u r n  f r o m  t h e i r  
m a n u f a c t u r e r  o r  s u p p l i e r  o f  m e r c h a n d i s e .  T h e  b i l l  a m e n d s  t h i s  
p r o v i s i o n  t o  e n a b l e  a  r e t a i l e r  a l s o  t o  s e e k  r e d r e s s  f r o m  t h e  m a n ­
u f a c t u r e r  o r  s u p p l i e r  w h e n  t h e  r e t a i l e r  s a t i s f i e s  a  c u s t o m e r ' s  
c l a i m  w i t h o u t  l e g a l  a c t i o n .  T h e  r e t a i l e r  m u s t  g i v e  r e a s o n a b l e
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n o t i c e  a n d  a n  o p p o r t u n i t y  t o  s a t i s f y  t h e  c u s t o m e r ' s -  c l a i m  t o  t h e  
m a n u f a c t u r e r  o r  s u p p l i e r ,  b u t  i f  t h e  m a n u f a c t u r e r  o r  s u p p l i e r  
d o e s  n o t  d o  s o ,  t h e  r e t a i l e r  w o u l d  h a v e  a  p r i v a t e  c a u s e  o f  a c t i o n  
t o  r e c o v e r  t h e  c o s t  o f  s a t i s f y i n g  t h e  c u s t o m e r .

S e c t i o n  6

S e c t i o n  6  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1  i n  a  v e r y
i m p o r t a n t  w a y  b y  a d d i n g  a  n e w  p r o v i s i o n  t h a t  a  b u s i n e s s  t h a t  i s
i n j u r e d  b y  a  c o m p e t i t o r  w h o  c o m m i t s  a n  u n f a i r  o r  d e c e p t i v e  t r a d e  
p r a c t i c e  h a s  a  p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  c o m p e t i t o r .  
T h i s  c a u s e  o f  a c t i o n  m a y  b e  i n f e r r e d  i n  t h e  c u r r e n t  U T P  A c t ,  b u t ,  
i n  o r d e r  t o  e n h a n c e  t h e  r i g h t s  o f  p r i v a t e  b u s i n e s s  c o m p e t i t o r s  t o  
g u a r d  t h e i r  o w n  p l a c e  i n  t h e  m a r k e t  a g a i n s t  u n f a i r  c o m p e t i t i o n ,  a  
c l e a r l y  s p e l l e d  o u t  p r i v a t e  c a u s e  o f  a c t i o n  f o r  t h e  i n j u r e d  c o m ­
p e t i t o r  i s  n e e d e d .  B u s i n e s s e s  w h o  o f t e n  h a v e  t h e  r e s o u r c e s  t o  
p u r s u e  p r i v a t e  c a u s e s  o f  a c t i o n  s h o u l d  n o t  h a v e  t o  d e p e n d  o n
s t a t e  a c t i o n  t o  s t o p  u n f a i r  p r a c t i c e s  b y  t h e i r  c o m p e t i t o r s .

S e c t i o n s  7 - 1 1 .  R e v i s e d  a n d  E x p a n d e d  D e f i n i t i o n s  
o f  U h o  i s  P r o t e c t e d  b y  t h e  U T P  A c t ;  S h o r t  T i t l e

S e c t i o n  7
S e c t i o n  7  o f  t h e  b i l l  a m e n d s  A S  6 5 . 5 0 . 5 4 1  ,  t - h e  o n l y

s e c t i o n  o f  t h e  U T P  A c t  w h e r e  i t  i s  a p p r o p r i a t e  t o  r e s t r i c t  t h e  
w o r d  " c o n s u m e r "  t o  m e a n  a  p e r s o n  w h o  a c q u i r e s  g o o d s  o r  s e r v i c e s  
f o r  p e r s o n a l ,  f a m i l y ,  o r  h o u s e h o l d  p u r p o s e s  ( a s  o p p o s e d  t o  a  
b u s i n e s s  o r  m u n i c i p a l  " c o n s u m e r "  w h o  p u r c h a s e s  g o o d s  f o r  u s e  i n  
t h e  w o r k  p l a c e ) .  A S  4 5 . 5 0 . 5 4 1  i s  c o n c e r n e d  w i t h  t h e  n o n - n e g o t i a ­
b i l i t y  o f  t h e  c o n s u m e r  i n s t a l l m e n t  c o n t r a c t s  o r  " p a p e r , "  s u c h  a s  
t h e  t h r e e - y e a r  c o n t r a c t  s i g n e d  b y  a  c o n s u m e r  p u r c h a s i n g  a  h e a l t h  
s p a  m e m b e r s h i p  o r  a n  a u t o m o b i l e .  T h e  s p e c i a l  p r o t e c t i o n s  i n  t h i s  
s e c t i o n  a r e  n e c e s s a r y  o n l y  f o r  a  c o n s u m e r  w h o  f i n a n c e s  t h e  
t r a d i t i o n a l  t y p e  o f  c o n s u m e r  p u r c h a s e  m a d e  f o r  p e r s o n a l ,  f a m i l y ,  
o r  h o u s e h o l d  ’ i s e .  T h e r e f o r e ,  a  r e s t r i c t i v e  d e f i n i t i o n  o f  
" c o n s u m e r "  i s  a d d e d  t o  A S  4 5 . 5 0 . 5 4 1  a s  s u b s e c t i o n  ( d ) .

S e c t i o n  8

S e c t i o n  8  o f  t h e  b i l l  d e a l s  w i t h  a  s i m i l a r  p r o b l e m .  
P r e s e n t l y ,  A S  4 5 . 5 0 . 5 4 2  c o n t a i n s  a  p r o v i s i o n  t h a t  " c o n s u m e r s "  
c a n n o t  w a i v e  t h e i r  p r o t e c t i o n s  u n d e r  t h e  A c t .  T o  m a k e  i t  c l e a r  
t h a t  t h i s  A c t  c o v e r s  a l l  t y p e s  o f  c u s t o m e r s ,  a n d  n o t  m e r e l y  a  
r e s t r i c t i v e l y  d e f i n e d  " c o n s u m e r , "  t h e  b i l l  a m e n d s  t h i s  s e c t i o n  t o  
r e a d  t h a t  a  w a i v e r  b y  a n y  p e r s o n  w h o  i s  t h e  i n t e n d e d  b e n e f i c i a r y  
o f  t h e  p r o t e c t i o n s  i n  t h e  A c t  i s  c o n t r a r y  t o  p u b l i c  p o l i c y ,  a n d  
i s  v o i d .
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S e c t i o n  9

S e c t i o n  9  o f  t h e  b i l l ,  n e w  A S  4 5 . 5 0 . 5 6 0  p r o v i d e s  f o r  a  
s h o r t  t i t l e  b y  w h i c h  t o  c i t e  A S  4 5 . 5 0 . 4 7 1  —  4 5 . 5 0 . 5 6 1 ,  " T h e  U n ­
f a i r  T r a d e  P r a c t i c e s  A c t . "  ( N o r m a l l y ,  o f  c o u r s e ,  t h i s  w o u l d  b e  
t h e  l a s t  s e c t i o n  i n  t h e  a r t i c l e ;  h o w e v e r ,  i n  t h i s  i n s t a n c e  t h e r e  
i s  n o  r o o m  l e f t  a f t e r  t h e  d e f i n i t i o n  s e c t i o n  a n d  b e f o r e  t h e  n e x t  
a r t i c l e  b e g i n s . )

S e c t i o n  1 0

S e c t i o n  1 0  o f  t h e  b i l l  a m e n d s  A S  4 5 . 5 0 . 5 6 1  b y  a d d i n g  
t h r e e  d e f i n i t i o n s .  T h e  f i r s t ,  A S  4 5 . 5 0 . 5 6 1 ( 1 0 ) ,  c l a r i f i e s  t h a t  
w h e n e v e r  t h e  w o r d  " p e r s o n "  i s  u s e d  i n  t h e  U T P  A c t ,  i t  h a s  t h e  
m e a n i n g  g i v e n  t o  i t  i n  t h e  g e n e r a l  d e f i n i t i o n  s e c t i o n  f o r  t h e  
A l a s k a  S t a t u e s ,  A S  0 1 . 1 0 . 0 6 0 ( 7 ) ,  w h i c h  i s

" p e r s o n "  i n c l u d e s  a  c o r p o r a t i o n ,  c o m p a n y ,  p a r t n e r ­
s h i p ,  f i r m ,  a s s o c i a t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  
t r u s t ,  o r  s o c i e t y ,  a s  w e l l  a s  a  n a t u r a l  p e r s o n .

T h e  s e c o n d  n e w  d e f i n i t i o n ,  A S  4 5 . 5 0 . 5 6 1 ( 1 1 ) ,  i s  a  c r u c i a l  c o m p o ­
n e n t  o f  t h i s  b i l l .  I t  a d d s  a  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e "  
t h a t  a f f e c t s  t h e  o p e r a t i v e  s e c t i o n  o f  t h e  e n t i r e  A c t .  
A S  4 5 . 5 0 . 4 7 1 ,  w h i c h  f o r b i d s  u n f a i r  o r  d e c e p t i v e  p r a c t i c e s  i n  " t h e  
c o n d u c t  o f  t r a d e  o r  c o m m e r c e . "  R e c e n t  c o u r t  d e c i s i o n s  h a v e  l i m ­
i t e d  t h e  c o v e r a g e  o f  t h e  U T P  A c t  t o  m e r e l y  t h e  s a l e  o f  " g o o d s  o r  
s e r v i c e s , "  w h i c h  w o u l d  e l i m i n a t e  r e a l  p r o p e r t y  a n d  c o m m e r c i a l  

. o - i  b l e s ,  s u c h  a  c o m m o d i t y  f u t u r e s ,  f r o m  t h e  A c t .  H o w e v e r ,  i t  
„■ o p i n i o n  o f  t h e  a t t o r n e y  g e n e r a l  t h a t  i t  w a s  t h e  o r i g i n a l  

' . n i c m :  o f  t h e  l e g i s l a t u r e  t o  p r o h i b i t  a l l  u n f a i r  t r a d e  p r a c t i c e s ,  
n o t  o n l y  i n  t h e  s a l e  o f  g o o d s  o r  s e r v i c e s ,  b u t  i n  t h e  c o n d u c t  o f  
a n y  t y p e  o f  " t r a d e  o r  c o m m e r c e . "  T h e  n e w  d e f i n i t i o n  o f  t r a d e  o r  
c o m m e r c e  i n c l u d e s  n o t  o n l y  a  s a l e  o r  l e a s e ,  b u t  a l l  
a d v e r t i s e m e n t s  o r  o f f e r s  f o r  s a l e ,  o r  t h e  b a r t e r  o r  a n y  o t h e r  
t y p e  o f  d i s t r i b u t i o n  o f  a n y  t y p e  o f  g o o d s ,  s e r v i c e s ,  o r  a n y  t y p e  
o f  p r o p e r t y ,  a r t i c l e ,  c o m m o d i t y ,  o r  o t h e r  t h i n g  o f  v a l u e .

T h i s  d e f i n i t i o n  o f  " t r a d e  o r  c o m m e r c e "  i s  e s p e c i a l l y  
c r i t i c a l  i n  r e v e r s i n g  t h e  A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  t h a t  t h e  
U T P  A c t  d o e s  n o t  c o v e r  t h e  s a l e  o f  r e a l  p r o p e r t y .  S t a t e  v .  F i r s t  
N a t ' l  B a n k  o f  A n c h o r a g e , 6 6 0  - P . 2 d  4 0 6  ( A l a s k a  1 9 8 2 ) .  U n d e r  t h a t  
r u l i n g  a n d  t r a d i t i o n a l  p r o p e r t y  l a v ; ,  a  b u i l d e r  o r  d e v e l o p e r  w h o  
s e l l s  a  p i e c e  o f  l a n d  w i t h  a  n e w l y  b u i l t  h o m e  o n  i t ,  m a y  n o t  b e  
c o v e r e d  b y  t h e  U T P  A c t  b e c a u s e  t h e  h o u s e  a n d  a r g u a b l y  t h e  m a t e ­
r i a l s ,  a p p l i a n c e s ,  a n d  b u i l d e r  s e r v i c e s  i n c l u d e d  i n  i t s  c o n ­
s t r u c t i o n  a r e  c o n s i d e r e d  t o  b e  " r e a l  p r o p e r t y . "
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T h e  c o u r t ' s  r e s t r i c t i o n  o f  t h e  U T P  A c t  t o  " g o o d s  o r  
s e r v i c e s "  a l s o  l e a v e s  o t h e r  g a p s  i n  t h e  p u b l i c  p r o t e c t i o n .  F o r  
i n s t a n c e ,  A l a s k a n s  a r e  o f t e n  e x p o s e d  t o  h i g h  p r e s s u r e  o f f e r s  t o  
b u y  c o m m o d i t y  f u t u r e s ,  a n  i t e m  o f  v a l u e  i n  t r a d e  o r  c o m m e r c e ,  b u t  
w h i c h  i s  n o t  r e g u l a t e d  b y  o u r  s t a t e  s e c u r i t i e s  l a w ,  a n d  a r g u a b l e  
i s  n o t  " g o o d s "  o r  " s e r v i c e s , "  u n d e r  t h e  U T P  A c t .

S e c t i o n  1 0  a l s o  a d d s ,  a s  A S  4 5 . A O . 5 6 1 ( 1 2 ) ,  a  d e f i n i t i o n  
o f  w h a t  i t  m e a n s  f o r  a  p e r s o n  t o  " w i l l f u l l y "  v i o l a t e  t h e  s t a t u t e .  
T h e  t e r m  " w i l l f u l "  i s  n o t  r e l e v a n t  i n  p u b l i c  a c t i o n s  b r o u g h t  b y  
t h e  a t t o r n e y  g e n e r a l ,  b u t  i s  t h e  o p e r a t i v e  l a n g u a g e  t h a t  g i v e s  
r i s e  t o  t r i p l e  d a m a g e s  i n  p r i v a t e  a c t i o n s  b r o u g h t  b y  c o n s u m e r  
v i c t i m s  o r  h o n e s t  c o m p e t i t o r  v i c t i m s  w h o  u s e  t h e i r  p r i v a t e  c a u s e  
o f  a c t i o n  a g a i n s t  u n f a i r  t r a d e  p r a c t i c e s .

S e c t i o n  1 1  o f  t h e  b i l l  r e p e a l s  A S  4 5 . 5 0 . 5 6 1 ( 6 ) ,  t h e  
p r e s e n t  d e f i n i t i o n  o f  " c o n s u m e r . "  S e c t i o n  7  o f  t h e  b i l l  a d d s  a  
m o r e  r e s t r i c t i v e  d e f i n i t i o n  o f  " c o n s u m e r "  o n l y  t o  A S  4 5 . 5 0 . 5 4 1 ,  
c o n c e r n i n g  t h e  n o n - n e g o t i a b i l i t y  o f  c o n s u m e r  p a p e r ,  w h e r e  i t  i s  
a p p r o p r i a t e .
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C i v i l  P r o c e d u r e  8 9

T O :  R e p r e s e n t a t i v e  M .  M i k e  M i l l e r
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e
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L e g i s l a t i v e  C o u n s e l

POUCHY SlAll CAPllCX
JUNIAU AlASKA 99RI I

907 465 3800

Y o u  h a v e  r e q u e s t e d  t h e  f o l l o w i n g :

1 .  a n  o p i n i o n  w h e t h e r  S e c t i o n  1 o f  U B  1 2 5  c o n f l i c t s  
w i t h  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  8 9  a n d  h o w  a  
c o n f l i c t  s h o u l d  b e  a d d r e s s e d  i n  t h e  b i l l ;  a n d

2 .  a  d r a f t  o f  n e w  l a n g u a g e  f o r  C i v i l  R u l e  8 9  c o n f o r m ­
i n g  i t  t o  H B  1 2 5 .

F r o m  m y  r e v i e w  o f  t h e  p e r t i n e n t  a u t h o r i t i e s ,  i t  i s  m y  
o p i n i o n  t h a t  t h e  a b i l i t y  t o  a p p l y  f o r  p r e - j u d g m e n t  a t t a c h ­
m e n t  o f  p r o p e r t y  i s  a  m a t t e r  o f  s u b s t a n c e  r a t h e r  t h a n  a  
m a t t e r  o f  p r o c e d u r e .  " [ S ] u b s t a n t i v e  l a w  c r e a t e s ,  d e f i n e s  
a n d  r e g u l a t e s  r i g h t s ,  w h i l e  p r o c e d u r a l  l a w  p r e s c r i b e s  t h e  
m e t h o d  o f  e n f o r c i n g  t h e  r i g h t s . "  W a r e  v .  C i t y  o f  A n c h o r a g e ,
4 3 9  P . 2 d  7 9 3 ,  7 9 4  ( A l a s k a ,  1 9 6 8 ) .  T h e  r e m e d y  o f -----------------------------
p r e - j u d g m e n t  a t t a c h m e n t  g i v e s  t h e  p l a i n t i f f  a  s u b s t a n t i a l  
r i g h t ,  t h a t  o f  p r e v e n t i n g  t h e  d e f e n d a n t  f r o m  e x e r c i s i n g  
d e f e n d a n t ' s  n o r m a l  r i g h t s  o v e r  i t s  p r o p e r t y  d u r i n g  t h e  
p e n d a n c y  o f  t h e  a c t i o n .  T h e  c o u r t  i n  N o l a n  v .  S e a  
A i r m o t i v e ,  I n c . , 6 2 7  P . 2 d  1 0 3 5 ,  1 0 4 2 - 4 3  ( A l a s k a  1 9 8 1 ) ,  u s e d  
a s  t h e  c r i t e r i a  f o r  d i s t i n g u i s h i n g  b e t w e e n  p r o c e d u r e  a n d  
s u b s t a n c e ,  w h e t h e r  t h e  m a t t e r  w a s  m o r e  r e l a t e d  t o  j u d i c i a l  
r u l e - m a k i n g  p o w e r  o r  t o  t h e  m a k i n g  o f  p u b l i c  p o l i c y .  T h e  
r i g h t  o f  o n e  p a r t y  i n  a  c o u r t  a c t i o n  t o  r e s t r i c t  t h e  o t h e r  
p a r t y ' s  u s e  o f  i t s  p r o p e r t y  d u r i n g  t h e  a c t i o n  a p p e a r s  t o  m e  
t o  b e  a  m a t t e r  o f  p o l i c y  t o  b e  s e t  b y  t h e  l e g i s l a t u r e  r a t h e r  
t h a n  a  r u l e  o f  p r o c e d u r e  t o  b e  s e t  b y  t h e  c o u r t  s y s t e m .  I t  
c r e a t e s  a  n e w  r i g h t  i n  o n e  p a r t y  a n d  r e m o v e s  a  r i g h t  i n  t h e  
o t h e r  p a r t y .



R e p r e s e n t a t i v e .  M .  K i k e  M i l l e r  
F e b r u a r y  1 3 ,  1 9 8 5  
P a g e  2

T h e  b a s i c  a u t h o r i t y  t o  s e e k  p r e - j u d g m e n t  a t t a c h m e n t  c o m e s  
f r o m  A S  0 9 . 4 0 . 0 1 0 ( a ) .  T h a t  s t a t u t e  l i s t s  t h e  a r e a s  i n  w h i c h  
t h e  r e m e d y  i s  a v a i l a b l e .  I n  a d d i t i o n  t o  c o n t r a c t  m a t t e r s ,
A S  0 9 . 4 0 . 0 1 0 ( a )  g i v e s  t h e  r e m e d y  t o  a  s t a t e  i n  t h e  c o l ­
l e c t i o n  o f  i t s  s t a t e  t a x e s  o r  l i c e n s e  f e e s .  T h e  s o u r c e  o f  
t h e  r e m e d y  i s  s t a t u t e ,  n o t  c o u r t  r u l e .  C i v i l  R u l e  8 9  s e t s  
u p  t h e  p r o c e d u r e  f o r  o b t a i n i n g  t h e  r e m e d y .

W i t h  r e g a r d  t o  t h e  r e l a t i o n s h i p  b e t w e e n  § 1 o f  t h e  b i l l  a n d  
C i v i l  R u l e  8 9 ,  i t  i s  m y  o p i n i o n  t h a t  S e c t i o n  1 o f  t h e  b i l l  
d o e s  n o t  c o n f l i c t  w i t h  C i v i l  R u l e  8 9 .  P a r t  ( a )  o f  c i v i l  
R u l e  8 9  i n d i c a t e s  t h a t  t h e  r i g h t  o f  p r e - j u d g m e n t  a t t a c h m e n t  
g i v e n  i n  A S  0 9 . 4 0 . 0 1 0 - 1 1 0  i s  t o  b e  p u r s u e d  i n  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n s  o f  C i v i l  R u l e  8 9 .  I n  o t h e r  w o r d s ,  t h e  
s u b s t a n t i v e  m a t t e r  i n  t h e  s t a t u t e  i s  t o  b e  h a n d l e d  b y  t h e  
p r o c e d u r e  i n  t h e  r u l e .

T h e  a d d i t i o n ,  o f  a n o t h e r  c a u s e  o f  a c t i o n  t h a t  i s  e n t i t l e d  t o  
s e e k  p r e - j u d g m e n t  a t t a c h m e n t  r e l i e f ,  t o  A S  0 9 . 4 0 . 0 1 0  c a n n o t  
c o n f l i c t  w i t h  t h e  r u l e  a s  i t  i s  n o w  w o r d e d .  P a r t  ( b ) ( 1 ) - ( 3 )  
o f  C i v i l  R u l e  8 9  a p p a r e n t l y  w a s  d e s i g n e d  o n l y  f o r  t h e  
c o n t r a c t s  p o r t i o n  o f  A S  0 9 . 4 0 . 0 1 0 ,  s i n c e  i t  d o e s  n o t  a p p l y  
t o  s t a t e  t a x e s  o r  l i c e n s e  f e e s .  T h e  R u l e  c o u l d  u s e  s o m e  
r e - w o r k i n g ,  a n d  t h e  c o u r t  s y s t e m  m a y  w a n t  t o  d o  s o ,  b u t . i t  
i s  u n n e c e s s a r y  f o r  t h e  l e g i s l a t u r e  t o  r e - w r i t e  i t  b e c a u s e  o f  
H B  1 2 5 .  R e - w r i t i n g  t h e  p r o b l e m a t i c a l  l a n g u a g e  o f  C i v i l  R u l e  
8 9  ( b )  ( l ) - ( 3 )  m a y  a l s o  c r e a t e  a  p r o b l e m  w i t h  A r t i c l e  I V ,  
S e c t i o n  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n .  S i n c e  P a r t  ( b )  
e s t a b l i s h e s  t h e  f o r m  a n d  c o n t e n t s  o f  a  d o c u m e n t  t o  b e  
s u b m i t t e d  f o r  t h e  r e l i e f ,  i t  i s  v e r y  p o s s i b l e  t h a t  i t  w o u l d  
b e  h e l d  t o  c o n s t i t u t e  a  r u l e  f o r  t h e  i n t e r n a l  a d m i n i s t r a t i o n  
o f  t h e  c o u r t  a n d ,  t h e r e f o r e ,  n o t  a v a i l a b l e  f o r  a m e n d m e n t  b y  
t h e  l e g i s l a t u r e .

I n  l i g h t  o f  t h e  a b o v e ,  I  h a v e  n o t  r e - w o r k e d  t h e  c o u r t  r u l e .  
H o w e v e r ,  i f  y o u  s t i l l  w i s h  t h a t  t o  b e  d o n e ,  p l e a s e  s o  
a d v i s e .

T L B : o j b  
J l l / 0 8 3
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u r g e  y o u r  p r o m p t  a c t i o n  o n  t h i s  b i l l .

S i n c a r a l y ,

/ « /
B i l l  S h e f f i e l d  - 
G o v e r n o r "

B 121
O U S E  B I L L  N O .  1 2 4  b y  t h a  R u l a a  C o u l t t a o  b y  r e q u e s t  o f  t h a  

o v a r n o r ,  a n t l t l a d t

" A n  A c t  e x t e n d i n g  t L a  O l d a r  A l a s k a n s  

C o m m i s s i o n !  a n d  p r o v i d i n g  f o r  a n  
a f f a c t l v a  d a t a . "

aa r a a d  t h a  f l r a t  t l a a  a n d  r a f a r r a d  t o  t h a  S t a t a  A f f a i r s  
nd t h a  H o a l t h ,  E d u c a t i o n  t  S o c i a l  S a r v i c a a  C o m m i t t e e s .

. z e r o  f l a c a l  n o t a  w i t h  a n  a n a l y a i a  v a a  a t t a c h e d  a n d  
■ppeara i n  H o u s e  J o u r n a l  S u p p l e m e n t  N o .  8.

'ha G o v e r n o r ' s  t r a n s m i t t a l  l a t t e r ,  d a t e d  J a n u a r y  2 5 ,  1 9 8 5 ,  
.p p e a r a  b o l o w i

'Osar R e p r e s e n t a t i v e  G r u a a a n d o r f i

indar t h a  a u t h o r i t y  o f  a r t .  1 2 1 ,  s a c .  16, o f  t h e  A l a s k a  
.'onstitution, I a m  t r a n s a i t t i n g  a  b i l l  t o  e x t e n d  t h e  l i f e  

>f t h a  O l d a r  A l a s k a n s  C o m m i s s i o n  f o r  f o u r  y e a r s .  T h a  c o m -  
i l s a l o n  i s  c u r r e n t l y  e c h e d u l a d  t o  " s u n s e t "  ( u n d e r  A S  

> 4 . 6 6 . 0 1 0 ( a )  (10)) o n  J u n e  30, 1 9 8 5 .  I v i e w  t h e  w o r k  o f
:his c o m m i s s i o n  a s  e s s e n t i a l ,  a n d  b e l i e v e  t h a t  t h e  c o a -  

i l s a l o n  s h o u l d  b e  e x t e n d e d  f o r  a n o t h e r  f o u r  y e a r s .  I u r g e  
'ou t o  j o i n  n e  i n  p r o v i d i n g  t h i s  s u p p o r t  t o  o u r  s e n i o r  

il t l x a n s ,

S i n c a r a l y ,

/ • /
B i l l  S h e f f i e l d  
G o v e r n o r "

IB 125
I0USE B I L L  H O .  1 2 5  b y  t h a  R u l a a  C o n n i t t e a  b y  r e q u e s t  o f  t h a  

l o v e r n o r ,  s n t l t l s d i

" A n  A c t  r e v i s i n g  t b s  A l a s k a  U n f a i r  
T r a d e  P r a c t i c e s  a n d  C o n s u m e r  
P r o t e c t i o n  A c t )  a d d i n g  n a v  c a u s e s  o f  

. a c t i o n  f o r  p r i v a t e  b u s i n e s s !  a n d
p r o v i d i n g  f o r  a n  a f f e c t i v e  d a t a . "
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A  z e r o  f i s c a l  n o t e  w i t h  a n  a n a l y c l e  w a s  a t t a c h e d  a n d  
a p p s a r a  i n  H o u s e  J o u r n a l  S u p p l e m e n t  N o .  8.

T h e  G o v e r n o r ' s  t r a n s m i t t a l  l e t t e r ,  d a t e d  J a n u a r y  25, 1 9 3 5 ,  

f o l l o w s !

" D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f !

U n d e r  t h a  a u t h o r i t y  o f  a r t .  X I X ,  s e c .  18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  X  a a  t r a n s a i t t i n g  a b i l l  t h a t  ar.ends a n d  
r a - n a a e s  a r t .  4 o f  A S  4 5 . 5 0 ,  w h i c h  i s  c u r r e n t l y  t i t l e d  " U n ­

f a i r  T r a d e  P r a c t i c e s  a n d  C o n s u n e r  P r o t e c t i o n . "  (AS 4 5 . 5 0 . -  
4 7 1  —  4 5 . 5 0 . 5 6 1  o r  " t h e  U T P  A c t . " )  T h e  t i t l e  c h a n g e

e m p h a s i z e s  t h e  l n t a n t  o f  t h i s  b i l l ' s  a m e n d m e n t s  a n d  m a k e s  

c l e a r  t h a t  t h e  a r t i c l e  i n c l u d e s  p r o t e c t i o n s  f o r  
" b u s i n e s s e s "  a s  w e l l  a s  f o r  " c o n s u m e r s . "  I f  e n a c t e d ,  t h i s  

b i l l  w o u l d  b a  t h e  f i r s t  c o m p r e h e n s i v e  r e v i s i o n  o f  t h e s e  

s t a t u t e s  s i n c e  1 9 7 4 .  T h e  b i l l  v/as p r e p a r e d  b y  t h e  c o n s u m e r  

p r o t e c t i o n  s e c t i o n  o f  t h e y  D e p a r t n e n t  o f  L a w  i n  r e s p o n s e  t o  
d e c i s i o n s  b y  o u r  c o u r t s  u n d e r  t h e  p r e s e n t  s t a t u t e s ,  a n d  is 
b a s e d  o n  t h a  s u g g e s t i o n s  o f  b u s i n e s s e s ,  c o n s u m e r s ,  

a t t o r n e y s ,  a n d  l e g i s l a t o r s  i n  o u r  s t a t e .

T h a  b i l l  h a s  s e v e n  m a j o r  g o a l s :

1. t o  c l a r i f y  t h a t  e v e r y  A l a s k a n  w h o  b u y s  o r  l e a s e e
a n y  i t e m  i n  t r a d e  o r  o o o m a r c a  f o r  u s e  ( n o t  f o r  r e s a l e )  i s  a 

p r o t e c t e d  c o n s u m e r  u n d e r  t h e s e  s t a t u t e s ,  w h e t h e r  t h e  b u y e r  

i s  a n  i n d i v i d u a l  b u y i n g  a c a r ,  a b u s i n e s s  c o n c e r n  b u y i n g  

a i r l i n e  t i c k e t s  f o r  e m p l o y e e s ,  o r  a v i l l a g e  c o r p o r a t i o n  

b u y i n g  o f f i c e  p h o t o c o p i e r  s u p p l i e s ;

2. t o  c l a r i f y  t h a t  h o n e s t  b u s i n e s s  c o m p e t i t o r s  m a y
b r i n g  a  p r i v a t e  c a u s e  o f  a c t i o n  f o r  d a m a g e s  a g a i n s t  t h e i r  

l a s s  s c r u p u l o u s  c o m p e t i t o r s  w h o  i n j u r e  t h e m  t h r o u g h  t h e  u s e  

d f  u n f a i r  o r  d e c e p t i v e  t r a d a  p r a c t i c e s ;

3. t o  c l a r i f y  a n d  s i m p l i f y  t h e  i n v e s t i g a t i v e  p r o c e ­

d u r e s  u s e d  b y  t h e  a t t o r n e y  g o n e r a l ,  a n d  t o  m a k e  t h e n  l e s s  

t h r e a t e n i n g  t o  a b u s i n e s s  u n d e r  i n v e s t i g a t i o n ;

4. t o  c l t i l f y  t h e  r o l e  o f  t h e  a t t o r n e y  g e n e r a l  w h e n

b r i n g i n g  s n  e n f o r c e m e n t  a c t i o n  o n  b e h a l f  o f  t h e  g e n e r a l  

p u b l i c  t o  s t o p  a n  u n l a w f u l  p r a c t i c e  a n d  t o  s e e k  r e s t i t u t i o n  

f o r  i n j u r e d  c o n s u m e r s ;

5. t o  e l i m i n a t e  a n y  b a r r i e r s  t o  p r i v a t e  v i c t i m s  o f  

f r a u d  w h o  w i s h  t o  s e e k  t h e i r  o w n  r e d r e s s  i n  t h e  c o u r t s ;

6. t o  e n s u r e  t h a t  o u t - o f - s t a t e  b u s i n e s s e s  w h i c h
r e a c h  i n t o  o u r  m a r k e t p l a c e  t o  d o  b u s i n e s s  w i t h  A l a s k a n s  a r e
c o v e r e d  b y  t h e  U T P  A c t ,  a n d  t o  f u r t h e r  e n s u r e  t h a t  a l l  
a s p e c t s  o f  " t r a d a  o r  c o m m e r c e "  i n  t h e  A l a s k a n  m a r k e t p l a c e  

a r o  a l s o  c o v e r e d ,  n o t  j u s t  t h a  n a r r o w  a r e a  o f  " g o o d s  o r  

s e r v i c e s " ;

7. t o  o u r a  s u b s t a n t i v e ,  p r o c e d u r a l ,  a n d  l a n g u a g e
d a f a c t a  w h i c h  h a v a  m a d e  t h a  U T P  A c t  d i f  ' c u l t  t o  e n f o r c e  in

t h a  p a s t .

I n  o r d e r  t h a t  t h a  f u l l  l n t a n t  o f  t h i s  b i l l  b e  c l e a r l y  ,un- 
d a r a t o o d ,  a d e t a i l e d  s e c t i o n - b y - s e c t i o n  a n a l y s i s
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SECTI<?»TBYr5ECrigK..AHALYSI3
Section l .  Actions In which Attachment la Authorized
Section 1 Is juBt a compatibility amendment to make aura 
that tha current statute Hating tha actions in which at­
tachment is  authorized, AS 09.40.010(a), ia consistent with 
tha naw language in AS 45.50.501(i)(1) (which appears in 
sac. 5 o f the b i l l ) .

Section 2. Consolidating. Conauaar-lAyfl
Section 2 o f the b i l l  amends AS 45.50.471(b), which is  a 
l i s t  of examples of tha type o f urifair or deceptive trade 
practices that tha Act prohibits. Two practices are added 
to  the l i s t ,  fa ilu re  to comply with AS 43.45.105 - -  
45.45.110, regarding unsolicited merchandise, and failure 
to comply with AS 45.45.120 regarding disclosure of funeral 
coBts. Although theso statutes contain no enforcement 
p r o v is io n s , i t  has been the informal opinion o f the
attorney general that they may be enforced under the UTP
Act, since they are clearly meant to  protect consumers.
Their express inclusion in tha Act more clearly  provides
for their enforcement. Alaskans are frequent victims of 
unsolicited merchandise schemes from the lover 48, and of 
funeral home over-reaching in sales to bereaved families.

Section 3. Exemptions from_tha Act
Section 3 o f tho b i l l  would clear up an area o f ongoing 
confusion regarding what typea of busineaa activ ities  are 
exempt from tho UTP Act under AS 45.50.481(1). This para­
graph is in need o f amendment because i t  haa bean a source 
of continued controversy due to its  "double-negative" lan­
guage, and because o f ito (arguable) potential to exempt 
almost a ll commercial a ctiv ities  from the UTP Act. Under 
AS 45.50.481(1), as amended by this b i l l ,  the UTP Act would 
not apply to acts or transactions which are regulated by 
other laws, only i f  the other lawi (1) prohibits tha same 
type o f unlawful p ra ctices , (2) does not exempt from 
regulation tho vary person who is  committing a prohibited 
act or practice, (3) provides a private cause of action for 
Injured consumer or competitor victims, and (4) provides 
tho state with adequate means to compel compliance with the 
statute and to recover restitution  for injured parties, in 
the public interest.
This amended exemption section recognizes that while gov­
ernment should not duplicate regulatory e ffo rts , tha state 
also should not exempt a licensed professional or trades- 
person from tha standard of honeot conduct that governs 
unlicensed, unregulated vendors of a different type of 
goods or sorvlccs. Zt also recognizes that activ ity  ohould

J a n u a r y  3 5 ,  1 9 8 5 HOUSE JOURNAL 149

HB 123
not bs exempt from the UTP Act merely because the activity  
constitutes a crime.
Tha amendment does not causa "double regulation" of 
l ic e n s e d  p r o fe s s io n s  o r  o c c u p a t io n s , but rather 
acknowledges that "re g u la tio n "  through licensure or 
certifica tion  by a board or commission is  not the same type 
of public law enforcement protectio.. as that provided in 
the UTP Act. Although soma boards have power to prohibit a 
licensed professional from repeating unlawful practices in 
tha future, most boardB do not have authority to order, 
grant, or even to  seek restitu tion  for members of tho 
public who were injured by tha licensee.
This section of th« b i l l  would ensure that both private 
injuries and injuri j to the public interest can be cor­
rected, but i t  does not set up a new "regulatory" scheme.

section 4. Inyg^iga.tlgng-!?y..thg_Attorh?.Y_ggn?r.aI
Section 4 o f this b i l l  is  a comprehensive revision of AS 
45.50.495, which deals with tho investigative poverB of tho 
attorney general. currently, the grant of investigative 
powers focuses on the use o f a "subpoena," without describ­
ing the method by which the attorney general docides to 
issue a subpoena, nor the lights of the subpoenaed person 
to challenge the scops or method o f the investigation. 
This section of the b i l l  more clearly sets out the stops 
the attorney general must follow before and during formal 
investigations.
At AS 45 .50 .495(a ), the b i l l  inserts new language that 
shows that the attorney general must have cause to believe 
that an i l le g a l  act is  happening, based on information 
received from public complaints, information from other 
agencies, or from information gained by tho attorney 
general's avn inquiries. Also, in this subsection the new 
term "c iv i l  investigative demand" is f ir s t  used. This term 
is  substituted for the word "subpoena," which some persons 
feel has a more onerous or quasi-criminal connotation.
AS 45.50.495(b) as revised by th is b i l l ,  describes in 
detail what information is required to be included on the 
face of an investigative demand. Although it  has been tho 
p r a c t ic e  o f  the a ttorn ey  general to  d is c lo s e  thin 
information, ha' ing tho requirements sot by law makes it  
more clear to both tha attorney general's sta ff and to the 
parson involved in tha investigation.
The b i l l  adds new AS 4 5.50.495(c), describing the way in 
which tha attorney general may serve a c iv i l  investigative 
demand. Previously, a subpoena had to bo served by a pro­
cess server or a state trooper, which often caused undue 
alarm to the person being served. Under this now subsec­
tion, service may be mads the sane way as for a subpoena 
from a c iv i l  court action, which is  much loss onerous and 
doss not always roquiro delivery by a process server or a 
lew enforcement o ffice r .
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Hew AS 45 .50 .495(d ), (■), s n d '( f )  Bet out the location
where m ateria l and toa tia on y  Bought under a c i v i l  
investigative demand must be made available, and the manner 
in which a person may seek a modification or waiver of tha 
c iv i l  Investigative demand. I f  tha attorney general denies 
a request for modification, tha parson under investigation 
may f i le  a petition  in court, asking the court to grant the 
request.
Hew AS 45.50.495(g) provides that a person served with an 
investigative demand who does not seek r e lie f  under (f) of 
that section, and who fa ils  to raapoi.d to tha demand and to 
a Judicial enforcement order, may bo held in contempt of 
court fo r  fa ilu re  to  answer the in vestigative  demand. 
Again, although standards for enforcement similar to those 
set out in the b i l l  are already followed, i t  is  the opinion 
of tha attorney general that statutory notice would better 
ensure procedural fairness to a ll parties concerned.

Beet Ion 5. Publlo In terest Lawsuits bv the Attorney
General
Section  5 o f  the b i l l  * ju ld  expand and c la r ify  AS 
4 5 .50,501,which is  the s r  vlon under which the attorney 
general brings public interest actions in the courts to 
stop unfair and deceptive trade practices. The attorney 
general does net have power to order a business to stop, 
bun must go to  court and prove a c iv i l  case before a 
business w ill be ordered by tha court to atop a particular 
practice.
Tha new language in AS 45.50.501(a) includes a v ita l re­
vision to c la r ify  that anyone cutelde Alaska who ro lic its  
the business o f Alaskans or otharvise trades with ilaekans 
with knowledge that the goods or serv ices w ill  reach 
Alaska, is  subject to tha jurisd iction  of our courts and to 
prosecution by our attorney general for any unfair or 
deceptive trade practlcaa which harm Alaskan businesses or 
consumers. Although legislative history shows that this
was the intent o f tha existing language, a 1980 Alaska 
Supreme Court decision throws same doubt on whether the
existing language in AS 45.50.501 is  su fficien t to vest the
courts with the to ta l extent of "long-ara jurisdiction" 
granted to them in A8 09.05.015. Swenson Trucking I
Excavating Inc. v. Truckwold Equipment Co..  604 P.2d 1113 
(Alaska 1980). The amendment in the b i l l  cures this
potential defect.
Tha new language in AS 45.50.501(a) and (b) also c la r ifie s  
that not only may the attorney general seek a temporary, 
preliminary, or permanent order or injunction against un­
lawful practices, but that the attorney general may aleo, 
acting on behalf o f cititene injured by an unlawful act or 
practice, seek to reBtore the etatus quo by a court order 
co return to victims whatever money or property they may 
have lo a t  by the unlawful a c t io n s  o f tha business 
defendant.

i
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Other amendments to AS <5.50.501 became necessary when a 
recent court decision lnte prated currenc AS 45.50.501(b) so 
ae to  create several barriers to the attorney general's 
a b ility  to  obtain restitution for victims in a public in­
terest action. State v. First Kat'l Sank of Anchorage. 660 
P.2d 406 (Alaska 1982). Specifically, the new language in 
BubsacB, (b) — (g) c larify  that when tho attorney general
Baaka rea titu .lon  for  a group o f injured c.'tirens, the 
attorney genera dose nob "represent" each o f then as would 
a private attorney, '•nd that the attor.noy general's lawsuit 
is  not what is  otherwise known to the courts as a "class 
action ." I f  the attorney general ware forced to follow the 
cumbersome procedures for "class actions” each tine he seeks 
restitution, tho attorney general might be forced — in the 
interest of putting an expeditious halt to unlawful activity 
- -  to  aaak only injunctive re lie f  and not restitution to 
victims.
R estitu tion  to  viotim« plays a c r it ica l role in law en­
forcement, since a c iv i l  in junction  against a business 
v io la to r , without a requirement that tho violator repay 
ill-g o tten  profits back to tho vic.lme, would not provide an 
adequate deterrent to bueineeoos who might violate the law. 
I t  is  in the in terest o f honest com petitors, consumer 
victims, and the general public, that those who violate the 
law loss their ill-gotten  gains, and that this money be put 
back into the marketplace.
Hew AS 45.50.501(c) provides that the attorney general w ill 
give notice of aotlons brought under (b) of that section to 
a ll  a ffe cted  consumers. Haw AS 45.50.501(d) provides a 
method by which coneumer victims could decide to "opt-out" 
from the public action.
The addition o f AS 45.50.501(a) and (f) ensures that con­
sumer victims w ill not get duplicate recoveries, once from 
the public interest action by the attorney general, and once 
by a private action. It  further ensures that a victim who 
e le c ts  the public action by tho attorney general w ill be 
bound by a court's decision in that case and be prevented 
from pursuing a private claim for the sano remedy.
Hew AS 45.50.501(g) ensures that, procedural requirements 
w ill not interfere with opeedy law enforcement by the at­
torney general, so tha*: requirements for consumer notice and 
elections to opt-in or opt-out of the public interest action 
would not delay a requoot by the attorney general for an 
order or injunction to halt tho unlawful activ ity .
Hew AS 45.50.501(h) le intended to strengthen the message to 
our courts that once the court hao found, to a su fficient 
degree of probability, that an unfair practice is  occurring, 
the court should and must grant a preliminary injunction in 
the publio interest to restrain the use of the unlawful act 
pending the time when tho court can hoar a fu ll tr ia l on the 
caaa. The mes-tage to the courts would be clear that an 
unlawful trade j, ractlce should not be tolerated longer than 
necessary.
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Haw AS 43.90.501(1) amende a serious deficiency in  existing AS 45.SO.501(b). Tha b i l l  glvaa tha court further powers to 
•naura that thara w ill ba, I f  at a ll  possible, money avail­
able to make raatltutlon tc victims o f tha unlawful ochemo. 
Tha b i l l  adds tho apaclflc power of tha court to grant a 
prejudgsent attachment o f a v io la to r 's  coney or property to 
make ra a tltu tlon , or In the a ltern ative , to  appoint a 
raoalvar to manage tha business's noney or proparty until 
tha tiaa for raatltutlon. Tha prajudgnent attachnant would 
only occur after opportunity for a hearing, to assure due 
process o f law.
This addition to existing AS 45.50.301(b) is  r.aedad because 
o f oourt rulings that under our prejudgment attachnant 
statute, AS 09.40.010, tha courts do not hr.ve power to grant 
prajudgnent actnchnsnt of nonay upon regua.it o f the attorney 
general In an action  enforcing tha UTP Act. Khan the
attorney general wins a case at final t r ia l ,  or,a or two 
years a fte r  tha fraud actually occurs, the business has 
often transferred Its assets or file d  for ban)cruptcy. Kith 
this amendment, tha courts nay use a ll legal or egultabla 
raaodles that nay be necessary to rsstor* tha status quo, 
aid make whole a ll persons injured by an unlawful act.

S e c t io n s  6 - -  9. P riva te  and Class A ction s fo r
Consunara and Businesses •

Section 6 of tbs b i l l  aaands AS 45.50.331(a) and expands tha 
private and class actions that nay be brought by individual 
eaabars of the public. The new language in subsac. (a) 
nakae i t  clear that any parson who purchases or leases any 
item o f  value in trade or conaerca for use and not for 
resale (not merely the tra d ition a l household or fasily  
coneuser buying goods or services), nay bring a private 
causa o f action against a party who usas an unfair trada 
p ractice  which haras the purchaser or lessee. Another 
amendment to subsec. 531(a) deletes the existing clausa 
specify ing  in which jud icia l d la trict tha injured person 
must sue. This designation is  moved ' o new A3 45.50.531(j), 
In sec. 9 o f tha b i l l .
Section 7 of the b i l l  emends the private class action por­
tion o f the UTP Act (AS 43.50.531(b)) to eliminate the re­
quirement that an injured person wishing to bring a class 
action on behalf o f himself and other similarly situated 
parsons is required f i r s t  to get the approval o f the at­
torney general. Such a prerequisite is an unfair and per­
haps unconstitutional barrier to a private party's right to 
eauX redrsas from the courts.
Section 8 of the b i l l  amends AS 45.50.531(h), which allows 
Alaskan merchants who are found liable for damages in a 
court action  under tha Act to seek redress in turn from 
th e ir  manufacturer or supplier o f merchandise. The b i l l  
amends th is  provision  to enable a reta iler also to seek 
redress from the manufacturer or supplier when tho reta iler 
sa tis fies  a customer's claim without a legal action. Tha 
reta iler must give reasonable notice and an opportunity to
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s a t is fy  the cu stom er's  claim  to  the manufacturer or 
supplier, but i f  tha manufacturer or supplier does not do 
so, tho reta iler would have a private cause of action to 
recover the cost o f satisfying the customer.
Section 9 o f the b i l l  amends AS 45.50.531 in a very impor­
tant way by adding a new provision that a business that is 
injured by a competitor who commits an unfair or deceptive
trada practice has a private cause of action against the
competitor. This cause of action may be inferred in the 
current UTP Act, but, in order to enhance the rights of 
private business competitors to guard their own place in tha
market against unfair competition, a clearly spelled out
private cause o f  action fo r  tho injured competitor is 
neodod.
Section 9 also cures a serious potential defect in the Act, 
by clarifying in new A3 45.50.331(j > that a private consumer 
or business that exercises the private right of action under 
sec. 531 is  sn tlt led  to seek re lie f not only against a 
business located in Alaska, but also against outside busi­
nesses that s o l ic it  trada with Alaskans or send merchandise 
or serv icos in to Alaska. Aa with the amendment to AS 
43.50.501(a) in - 5 o f  the b i l l ,  dealing with the
attorney general 'u lte , thl3 revision is necessary to
eliminate tha ambig. nauaed by the 1900 Alaska Supreme 
Court decision in th •, nson Trucking case, which implied 
that the existing A it not apply to a Seattle business
that did not main place of business within Alaska.
Under A la sk a 's  •i«.ig-arm " ju r is d ic t io n  s ta tu te , AS 
09.05.015, most outside businesses that deal with Alaska 
would be subject to the "personal" jurisdiction  of our 
courts, but perhaps not to the "subject natter" jurisdiction 
of this Act. Thia ambiguity w ill bo cured by adding nev AS 
45.50.531(j) ,

Sections 10 — 13. Revised and Expanded Definitions 
la Protected bv the UTP Act; Short T it le
Section 10 o f the b i l l  amends AS 45.50.541, the only section 
o f the UTP Act where i t  is appropriate to restrict tho word 
"consumer" to moan a person who acquires goods or services 
for personal, family, or houoehold purposes (as opposed to a 
business or municipal "consumer" who purchases goods for use 
in the work placa). AS 45.50.541 is concerned with tha 
n on -n egotiab ility  o f consumer installment contracts or 
"p a p er ,"  such as the threo-year contract signed by a 
consumer purchasing a health  epa membership or an 
automobile. Tho special protections in this section are 
necessary only for a consumer who finances the traditional 
typo o f consumer purchase made for personal, family, or 
household use. Therefore, a re s tr ic t iv e  defin ition  of 
■consumer" is  added to AS 45,50.541 as 6ubeec. (d) .
Section 11 o f  tha b i l l  dealo with a sim ilar problem. 
Presently, A3 45.30.542 oontalns a prevision that "consu­
mers" cannot waive their protections under the Act. To make 
it  clear that this Act covers alj. typos of customers, and 
not merely a r e s tr lc t lv e ly  defined "consumer," the b i l l  
amende this section to read that a waiver by any person who 
is  tha Intended beneficiary o f the protections in tho Act is 
contrary to public policy, and is void.
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In. sac. 12 of tha b i l l ,  nsw AS 4S.S0.5fi0 provides for a 
short t lt la  by which to clta AS 45.50.471 — 45.50.561, "Tha 
Unfair Trada Practices Act." (Nomally, of couraa, thla 
would ba tha laat section in tha a r t ic le i however, in this 
Inatanca thara la no room le f t  after tha defin ition  aection 
and before the next a rtic le  begins.)
Section 13 of the b i l l  amends AS 45.50.361 by adding three 
d e fin itlon e . The flra t, AS 45.50.561(10), c la r lfiea  that 
whenever the word "person" la used in the DTP Act, i t  haa 
the meaning given to i t  in the general defin ition  aaotlon 
for the Alaska Statutes, AS 01.10.060(7), which ie "person" 
Includes a corporation, coapany, partnership, f i r s ,  associa­
tion, organliatlon, business trust, or society, aa well as a 
natural person.
The second new defin ition , AS 45.50.561(11), is  a crucial 
conponant o f this b i l l .  It  adds a defin ition  o f "trade or 
commerce" that a ffects  tha operative section o f tha entire 
Act, AS 45.50.471, which forbids unfair or deceptive prac­
tices in "the conduct o f trada or c o u ir c a . ' Recent court 
declalono have Halted the coverage of tha UTP Act to Barely 
the sale of "goods or services," which would eliminate real 
property and commercial in tangibles, such as commodity 
futures, from tha Act, However, i t  is  the opinion of tha 
attorney general that i t  was tho original intent of tha 
legislature to prohibit a ll  unfair trade practices, not only 
in tha sale of goods or services, but in the conduct of any 
type o f "trade or commerce." The new definition of trade or 
commerce includes not only a sale or lease, but a ll  adver­
tisements or o ffers for sale, or tha barter or any other 
type o f distribution of any type o f goods, services, or any 
typa or property, a r t ic la , commodity, or other thing of 
value.
This defin ition  o f "trade or commerce* is  especially c r it ­
ical in reversing the Alaska Supreme Court's ruling that the 
UTP Act does not cover the sale of real property. State v. 
First Hat'l Bank of Anchorece. 660 P.2d 405 (Alaska 1982). 
Under that ruling and traditional property law, a builder or 
developer who se lls  a piece of land with a newly bu ilt home 
on it , may not be covered by the UTP Act because the house 
and arguably tha materials, appliances, and builder services 
Included in i t s  construction are considered to bs "real 
property."
The court's restriction  o f tha UTP Act to "goode or ser­
vices" also leaves other gaps in the public protection. For 
instance, Alaskans are often exposed to high pressure offers 
to buy commodity futures, an item of value in trada or 
commerce, but which is  not regulated by our state securities 
law, and arguably ia not "goods" or "services," under the 
UTP Act.
HB 236, introduced during tha 1953 session, contained the 
same defin ition  o f "trade or commerce."
Section 13 also adds, aa AS 45.50.561(12), a defin ition  of 
what i t  means for a parson to "w ilfu lly" violate the stat­
ute. Tha term "w ilfu l" ia not relevant in public actions
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brought by the attorney general, but is  the operative lan­
guage that givas rise to trip le  damages in private actions 
brought by consumer victims or honest competitor victims who 
use thalr private cauie o f action against unfair trade 
practices.
Section 14 of the b i l l  repeals AS 45.50.561(6), the defin i­
tion  o f "consumer." Section 10 of the b i l l  adds a more 
restrictive defin ition  of "consumer" only to AS 45.50.541, 
concerning the non-negotiability of consuner paper, where i t  
ie appropriate.
In summary, thla b i l l  rsflacts  tho practical experience of 
the attorney general's s ta ff, as well as that of consumers 
and businesses in the state, over the last 10 years of using 
tho existing Unfair Trada Practices Act. Such a v ita l law 
enforcement to o l as th is  Act is  due for a well-planned [..■
refinement to better serve our citizens. I therefore urge 
your prompt and favorable action on this b i l l .
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HOUSE BILL HO. 126 by the Rules Committee by request of the 
Govomor, entitled I

"An Act amending the Alaska Securities 
Act."

was read the f ir a t  time and referred to the Labor & 
Commerce, Judiciary and Finance Committees.
Two fisca l notes were attached and appear in House Journal 
Supplement No. 8.
The Govemor'e transmittal lotter, dated January 25, 1985, 
appears below:
"Daar Representative Grussendorf:
Under the authority o f art. I l l ,  sec. IB, of the Alaska 
Constitution, I am transmitting a b i l l  that amends the 
Alaska Sscuritlas Act (AS 45.55) by extending its scope to 
include offers to buy or se ll interests in o i l ,  gas, or 
mining rights on land in the state, regardless of where the 
o ffer or sale occurs.
The b i l l  was jo in tly  prepared by the division of banking, 
securities and corporations o f the Department of Commerce 
and Economic Development and the consuner protection  
section of the Department, of Law in rospor.se to numerous 
complaints of fraudulent o i l  and gas lease schemes. These 
schemes typ ica lly  Involve solicitations by firms located 
outsids Alaska who acquire an interest in o i l  or gas leases 
through bid  o f fe r in g s  o f  the Department oi Natural 
Resources or the federal Bureau of Land Management.

Sincerely, )

/«>/
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T h e  H o n o r a b l e  P a t  R o d e y  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
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D e a r  S e n a t o r  Rodey:

T h e  p u r p o s e  of this l e t t e r  is to s u m m a r i z e  CS H B  125 
a n d  to p r o v i d e  the c o m m i t t e e  w i t h  i n f o r m a t i o n  c o n c e r n i n g  the n e e d  
for p a s s a g e  o f  this l e g i s l a t i o n .  W e  a l s o  a r e  p r o v i d i n g  the 
c o m m i t t e e  w i t h  a s e c t i o n  L /  s e c t i o n  a n a l y s i s  of the bill.

Th i s  b i l l  w o u l d  m a k e  t h r e e  m a j o r  c h a n g e s  to the U n f a i r  
T r a d e  P r a c t i c e s  Act: First, it m a k e s  c l e a r  that the U n f a i r  T r a d e
P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  A c t  p r o t e c t s  b u s i n e s s e s  as w e l l  
as c o n s u m e r s .  S e c ond, the p r o p o s e d  l e g i s l a t i o n  w o u l d ,  b y  
c h a n g i n g  the d e f i n i t i o n  o f  t r a d e  a n d  c o m m e r c e ,  m a k e  it c l e a r  that 
c o n s u m e r  r e a l  p r o p e r t y  t r a n s a c t i o n s  w o u l d  b e  e n t i t l e d  to the 
p r o t e c t i o n  o f  the Act. A n d  third, this p r o p o s e d  l e g i s l a t i o n  
c l a r i f i e s  the e x e m p t i o n  p r o v i s i o n s  in the Act.

P r o t e c t i o n  for B u s i n e s s

S o m e  of  the m o s t  p r e v a l e n t  t y pes o f  c o n s u m e r  scams or 
r i p - o f f s  t o d a y  are o f t e n  d i r e c t e d  at the s m a l l  b u s i n e s s .  U n d e r  
the p r e s e n t  U n f a i r  T r a d e  P r a c t i c e s  A c t  it is n o t  c l e a r  w h e t h e r  a 
s m a l l  b u s i n e s s  w o u l d  h a v e  the p r o t e c t i o n  a n  i n d i v i d u a l  c o n s u m e r  
w o u l d  h a v e  in t h e s e  s i t u a t i o n s .  O n e  t y p e  o f  s c a m  t h a t  is o f t e n  
p e r p e t r a t e d  a g a i n s t  s m a l l  b u s i n e s s e s  is to s e n d  s o l i c i t a t i o n s  
w h i c h  a p p e a r  to b e  b i l l s  o r  i n v o ices. O f t e n  t h e s e  s o l i c i t a t i o n s  
are f o r  a s u b s c r i p t i o n  to some ty p e  of  a l l e g e d  t r a d e  or 
p r o f e s s i o n a l  j o u r n a l .  S o m e t i m e s  t h e s e  s o l i c i t a t i o n s  are for a 
l i s t i n g  in a t r a d e  d i r e c t o r y  o r  f o r  a d v e r t i s i n g  in a s p e c i a l i z e d  
m a g a z i n e  or o t h e r  c i r c u l a t e d  p r i n t e d  m a t t e r .  V e r y  o f t e n  the 
s m a l l  b u s i n e s s  a p p o i n t s  a p e r s o n  to p a y  the b i l l s ,  t a k e  care of 
b o o k k e e p i n g  tasks, etc., w h o  is n o t  i n f o r m e d  on  p u r c h a s i n g  
s e c u r i t y .  T h e r e f o r e ,  the p h o n y  s o l i c i t a t i o n  w h i c h  is g e n e r a l l y  
for a s m a l l  a m o u n t ,  u n d e r  $100, is p a i d  b e c a u s e  it a p p e a r s  to b e  
a b i l l  th a t  w a s  a c t u a l l y  i n c u r r e d  f o r  a n  i t e m  o r d e r e d .  In t r u t h  
a n d  fact the s c a m  o p e r a t o r  o f t e n  n e v e r  p u b l i s h e s  t h e  a l l e g e d  
d i r e c t o r y  o r  if it is p r i n t e d  it is o n l y  c i r c u l a t e d  to t h o s e
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b u s i n e s s e s  w h o  s u b s c r i b e d  to it.

A n o t h e r  type o f  s c a m  that is p e r p e t r a t e d  a g a i n s t  s m all 
busir._oSes is w h a t  is o f t e n  r e f e r r e d  to as the " p a p e r  p i r a t e s "  or 
o f f i c e  s u p p l y  h u s t l e r s  scam. T h i s  type o f  s c a m  h a s  m a n y  
v a r i a t i o n s .  One o f  the m o r e  c o m m o n  v a r i a t i o n s  is to p h o n e  a 
s m a l l  b u s i n e s s  in A n c h o r a g e  or o t h e r  l o c a t i o n  in A l a s k a  a n d  say 
"We h a v e  s h i p p e d  a s u p p l y  o f  n a m e - b r a n d  t o n e r  th a t  c a n  be  u s e d " i n  
y o u r  c o p y i n g  m a c h i n e  to a n o t h e r  b u s i n e s s .  T h e y  j u s t  w e n t  out o f  
b u s i n e s s  a n d  are n o t  ab l e  to ta k e  t h a t  s h i p m e n t .  It is s i t t i n g  
in the a i r p o r t  in A n c h o r a g e ,  if y o u  take the s h i p m e n t  w e ' l l  sell 
it to y o u  at h a l f - p r i c e . "  The u n s u s p e c t i n g  s e c r e t a r y ,  
r e c e p t i o n i s t  or o f f i c e  m a n a g e r  in a s m a l l  b u s i n e s s  w h o  r e c e i v e s  
s u c h  a p h o n e  c a l l  is l i k e l y  to act o n  i m p u l s e  a n d  a g r e e  to su c h  
an order. Of  course, the t o n e r  is n o t  s i t t i n g  in the A n c h o r a g e  
airport; t h e r e  w a s  n e v e r  a n o t h e r  b u s i n e s s  that o r d e r e d  it; a n d  in 
fact, it n o t  o n l y  is n o t  the b r a n d - n a m e  p r o d u c t ,  b u t  u s e  of  it in 
the b r a n d - n a m e  p r o d u c t  m a c h i n e  w i l l  v o i d  the w a r r a n t y  a n d  w i l l  
c a u s e  a n e e d  for e x p e n s i v e  repairs.

T h e  c h a n g e s  p r o p o s e d  in S e c t i o n  3 to A S  4 5 . 5 0 . 5 4 1 ( a )  
a n d  the c h a n g e  in S e c t i o n  10 to the d e f i n i t i o n s  AS  4 5 . 5 0 . 5 6 1 ( 1 0 )  
to g i v e  " p e r s o n "  the d e f i n i t i o n  f o und in AS  0 1 . 1 0 . 0 6 0 ( 7 )  w o u l d  
c l a r i f y  t h a t  b u s i n e s s e s  a r e  e n t i t l e d  to the s a m e  p r o t e c t i o n  f r o m  
f r a u d u l e n t  o p e r a t o r s  as a r e  c o n s u m e r s  w h e n e v e r  b u s i n e s s e s  are 
a c t i n g  as c o n s u m e r s  a n d  n o t  p u r c h a s i n g  m e r c h a n d i s e  for r e s ale.

B u s i n e s s  P r i v a t e  C a u s e s  of A c t i o n

A n o t h e r  i m p o r t a n t  a s p e c t  of this l e g i s l a t i o n  w o u l d  be 
to p r o v i d e  a m e t h o d  for b u s i n e s s e s  to priva.tely e n f o r c e  the UTP 
A c t  a g a i n s t  u n s c r u p u l o u s  c o m p e t i t o r s  a n d  c o m p e t i t o r s  w h o  b e c a u s e  
of v i o l a t i o n s  in the A c t  h a r m  the h o n e s t  b u s i n e s s .  T h e s e  c h a n g e s  
are f o u n d  in S e c t i o n  6 o f  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
a m e n d i n g  AS 4 5 . 5 0 . 5 3 1 .  T h i s  is a v e r y  d e s i r a b l e  c h a n g e  in the 
s t a t u t e  f r o m  a b u d g e t a r y  view. A s  the p o p u l a t i o n  of  A l a s k a  g r ows 
and the v o l u m e  of t r a d e  or c o m m e r c e  i n c r e a s e s ,  the n e e d  for 
a d d i t i o n a l  s t a t e  e n f o r c e m e n t  e f f o r t s  m a y  a l s o  i n c r e a s e ,  c o u p l e d  
w i t h  d e c r e a s e s  in r e v e n u e  a d e q u a t e  e n f o r c e m e n t  l e v e l s  m a y  n o t  b e  
po s s i b l e .  To  some e x t e n t  this p r o b l e m  m i g h t  b e  a v o i d e d  b y  
a l l o w i n g  p r i v a t e  e n f o r c e m e n t  of the Act. R e g u l a r l y  w e  r e c e i v e  
calls a n d  c o m p l a i n t s  f r o m  b u s i n e s s e s  w h o  a r e  c o n c e r n e d  a b o u t  the 
ac t i o n s  o f  t h e i r  c o m p e t i t o r s .  W h i l e  the s t a t e  m a y  a c t  o n  t h o s e  
cases to st o p  a n y  v i o l a t i o n s  of law, w e  a r e  not, n o r  s h o u l d  the 
s t a t e  be  in a p o s i t i o n  to r e c o v e r  a n y  d a m a g e s  f o r  the h o n e s t  
c o m p e t i t o r  h a r m e d .  N e v e r t h e l e s s ,  the h o n e s -: c o m p e t i t o r  s h o u l d  
h a v e  a r e m e d y  th a t  w o u l d  e n c o u r a g e  the s e e k i n g  o f  su c h  d a m a g e s , 
a s s u m i n g  the c o m p e t i t o r  c o u l d  p r o v e  th a t  tho v i o l a t i o n s  c a u s e d
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the damages. The t r e b l e  d a m a g e  a w a r d  p r o p o s e d  in the s t a t u t e  
w o u l d  a c t  as a p e n a l t y  p r o v i s i o n  in s u c h  c a ses of  p r i v a t e  
e n f o r c e m e n t .

C o n s u m e r  R e a l  P r o p e r t y  T r a n s a c t i o n s

F i n a l l y  the p r o p o s e d  b i l l  w o u l d  m a k e  it c l e a r  that the 
p r o t e c t i v e  p r o v i s i o n s  o f  the U T P  A c t  are a p p l i c a b l e  to c o n s u m e r  
r e a l  p r o p e r t y  t r a n s a c t i o n s  as w e l l  as the sale of g o o d s  and 
s e r v i c e s .  Thus, the m o s t  c o s t l y  and i m p o r t a n t  c o n s u m e r  
t r a n s a c t i o n ,  the p u r c h a s e  o f  a f a m i l y  h o m e  -- w h e t h e r  it b e  a 
c o n d o m i n i u m  or a s i n g l e  f a m i l y  h o m e  w o u l d  b e  a f f o r d e d  p r o t e c t i o n  
o f  the U T P  Act.

W e  u r g e  the S e n a t e  J u d i c i a r y  C o m m i t t e e  to g i v e  this 
b i l l  c a r e f u l  c o n s i d e r a t i o n  a n d  to p a s s  the bill.

S i n c e r e l y ,

H A R O L D  M. B R O W N  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l  
Chief, C o n s u m e r  P r o t e c t i o n  
S e c t i o n

L M O / s s r
cc: A r t  P e t e r s o n
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N e w  p a r a g r a p h s  (27) a n d  (28)

T h e s e  two p a r a g r a p h s  are a d d i t i o n s  to the " l a u n d r y  
list" in 4 5 . 5 0 . 4 7 1 ( b )  o f  s p e c i f i c a l l y  e n u m e r a t e d  " u n f a i r  or d e­
ce p t i v e  a c t s  o r  p r a c t i c e s . "  T h e r e  is l i t t l e  d o u b t  t h a t  v i o­
latio n s  o f  e i t h e r  s t a t u t e  r e f e r r e d  to in p a r a g r a p h s  (27) a n d  (28) 
w o u l d  a l r e a d y  b e  c o n s i d e r e d  " u n f a i r  m e t h o d s  o f  c o m p e t i t i o n  a n d  
u n f a i r  or  d e c e p t i v e  a c t s  or  p r a c t i c e s "  u n d e r  A S  4 5 . 5 0 . 4 7 1 ( a )  as 
b o t h  s t a t u t e s  w e r e  e n a c t e d  to 'protect c o n s u m e r s .  In o t h e r  w o r d s ,  
a v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 0 5 - 1 1 0  ( p a r a g r a p h  27) or A S  4 5 . 4 5 . 1 2 0  
( p a r a g r a p h  28) w o u l d  b e  a p e r  se v i o l a t i o n  o f  A S  4 5 . 5 0 . 4 7 1 ( a ) .  
N e v e r t h e l e s s ,  it is c l e a r e r  a n d -  p r o v i d e s  b e t t e r  n o t i c e  to the 
p u b l i c  a n d  the b u s i n e s s  c o m m u n i t y  to s p e c i f i c a l l y  r e f e r e n c e  the 
two s t a t u t e s  in p a r a g r a p h s  (27) a n d  (28) in A S  4 5 . 5 0 . 4 7 1 ( b ) .

P a r a g r a p h  (27)

T h e  u n o r d e r e d  m e r c h a n d i s e  p r o v i s i o n s ,  A S  4 5 . 4 5 . 1 0 5 - 1 1 0 ,  
w e r e  c l e a r l y  e n a c t e d  to p r o t e c t  c o n s u m e r s  f r o m  the u n f a i r  
b u s i n e s s  p r a c t i c e  o f  m a i l i n g  or  d e l i v e r i n g  u n o r d e r e d  m e r c h a n d i s e  
to a c o n s u m e r  t h a n  d e m a n d i n g  p a y m e n t  f o r  th a t  m e r c h a n d i s e .  
A S  4 5 . 4 5 . 1 1 0  p r o v i d e s  t h a t  " u n s o l i c i t e d  m e r c h a n d i s e  r e c e i v e d  
shall b e  c o n s i d e r e d  an u n c o n d i t i o n a l  gi f t  to the r e c i p i e n t . "  The 
e n a c t m e n t  o f  t h i s  s t a t u t e  a n d  s i m i l a r  on e s  in o t h e r  sta t e s  
g r e a t l y  r e d u c e d  th i s  t y p e  of  c o n s u m e r  f r a u d  f o r  the o b v i o u s  
r e a s o n  if a c o n s u m e r  c a n  k e e p  the u n o r d e r e d  m e r c h a n d i s e  or  t h r o w  
it in the trash, w i t h o u t  o w i n g  a n y t h i n g  to the m e r c h a n t  - m o s t  
b u s i n e s s e s  a r e n ' t  g o i n g  to s e n d  or d e l i v e r  u n o r d e r e d  m e r c h a n d i s e .  
T h e  p r a c t i c e  h a s  n o t  t o t a l l y  d i s a p p e a r e d  a n d  some c o n s u m e r s  s p e n d  
time a n d  m o n e y  in a n  a t t e m p t  to r e t u r n  u n o r d e r e d  m e r c h a n d i s e  a n d
st o p  f r a u d u l e n t  b i l l i n g s  f o r  the m e r c h a n d i s e .

P a r a g r a p h  (28)

It is a l r e a d y  t h e  i n f o r m a l  o p i n i o n  of  the A t t o r n e y  G e n­
eral t h a t  v i o l a t i o n  o f  A S  4 5 . 4 5 . 1 2 0  w i t h  r e s p e c t  to d i s c l o s u r e  o f  
f u n e r a l  c o s t s  is a n  u n f a i r  or d e c e p t i v e  act o r  p r a c t i c e  p u r s u a n t  
to A S  4 5 . 5 0 . 4 7 1 ( a ) .  A S  4 5 . 4 5 . 1 2 0  w a s  e n a c t e d  to p r o t e c t  c o n s u m­
ers in p e r h a p s  t h e  m o s t  v u l n e r a b l e  ti m e  o f  a r r a n g i n g  f o r  the
f u n e r a l  o f  l o v e d  ones. T h e  F u n e r a l  D i s c l o s u r e  A c t  m e r e l y  r e ­
qu i r e s  w r i t t e n  d i s c l o s u r e s  o f  the i t e m i z e d  c o s t s  of  s p e c i f i c
f u n e r a l  s e r v i c e s  l i s t e d  in the act b e f o r e  the ti m e  of r e n d e r i n g  
the s e r v i c e  o r  p r o v i d i n g  the m e r c h a n d i s e .

- 1 -

k.
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S e c t i o n  2 of the b i l l  w o u l d  c l e a r  up an a r e a  o f  o n g o i n g  
c o n f u s i o n  r e g a r d i n g  w h a t  t y pes of b u s i n e s s  a c t i v i t i e s  are e x e m p t  
f r o m  the U T P  A c t  u n d e r  AS  4 5 . 5 0 . 4 8 1 ( 1 ) .  T h i s  p a r a g r a p h  is in 
n e e d  of a m e n d m e n t  b e c a u s e  it h a s  b e e n  a s o u r c e  o f  c o n t i n u e d  c o n­
t r o v e r s y  d u e  to its " d o u b l e - n e g a t i v e "  l a n g u a g e ,  and b e c a u s e  of 
its (arguable) p o t e n t i a l  to e x e m p t  a l m o s t  all c o m m e r c i a l  a c t i v­
ities f r o m  the U T P  Act. U n d e r  A S  4 5 . 5 0 . 4 8 1 ( 1 ) ,  as a m e n d e d  by 
this b i ll, the U T P  A c t  w o u l d  not a p p l y  to acts or t r a n s a c t i o n s  
w h i c h  a r e  r e g u l a t e d  b y  o t h e r  laws, o n l y  if the o t h e r  l a w : (1)
p r o h i b i t s  the sa m e  t y p e  o f  u n l a w f u l  p r a c t i c e s’] (7) does n o t  e x­
emp t  f r o m  r e g u l a t i o n  the v e r y  p e r s o n  w h o  is c o m m i t t i n g  a p r o h i b­
ited act or  p r a c t i c e ,  (3) p r o v i d e s  a p r i v a t e  c a u s e  of  a c t i o n  for 
i n j u r e d  c o n s u m e r  or c o m p e t i t o r  v i c t i m s ,  a n d  (4) p r o v i d e s  the 
st ate w i t h  a d e q u a t e  m e a n s  to c o m p e l  c o m p l i a n c e  v/ith the s t a t u t e  
a n d  to r e c o v e r  r e s t i t u t i o n  f o r  i n j u r e d  p a r t i e s ,  in the p u b l i c  
interest.

Th i s  a m e n d e d  e x e m p t i o n  s e c t i o n  r e c o g n i z e s  that w h i l e  
g o v e r n m e n t  s h o u l d  n o t  d u p l i c a t e  r e g u l a t o r y  e f f o r t s , the s t a t e  
al s o  s h o u l d  n o t  e x e m p t  a l i c e n s e d  p r o f e s s i o n a l  or t r a d e s p e r s o n  
f r o m  the s t a n d a r d  of  h o n e s t  c o n d u c t  that g o v e r n s  u n l i c e n s e d ,  u n ­
r e g u l a t e d  v e n d o r s  of  a d i f f e r e n t  type o f  g o o d s  or servi c e s .  It 
a l s o  r e c o g n i z e s  that a c t i v i t y  s h o u l d  n o t  b e  e x e m p t  f r o m  the U T P  
A c t  m e r e l y  b e c a u s e  the a c t i v i t y  c o n s t i t u t e s  a crime.

Th i s  a m e n d m e n t  does n o t  c a u s e  " d o u b l e  r e g u l a t i o n "  of 
l i c e n s e d  p r o f e s s i o n s  or o c c u p a t i o n s ,  b u t  r a t h e r  a c k n o w l e d g e s  that 
" r e g u l a t i o n "  t h r o u g h  l i c e n s u r e  o r  c e r t i f i c a t i o n  b y  a b o a r d  or 
c o m m i s s i o n  is n o t  the s a m e  t y p e  o f  p u b l i c  l a w  e n f o r c e m e n t  p r o­
te c t i o n  as that p r o v i d e d  in the U T P  Act. A l t h o u g h  some b o a r d s  
h a v e  p o w e r  to p r o h i b i t  a l i c e n s e d  p r o f e s s i o n a l  f r o m  r e p e a t i n g
u n l a w f u l  p r a c t i c e s  in the future, m o s t  b o a r d s  do n o t  h a v e  a u t h o r­
ity  to order, grant, o r  e v e n  s e e k  r e s t i t u t i o n  f o r  m e m b e r s  of the 
p u b l i c  w h o  w e r e  i n j u r e d  b y  the licensee.

A n  e x a m p l e  o f  the c u r r e n t  c o n f u s i o n  that c o u l d  o c c u r  in 
AS  4 5 . 5 0 . 4 8 1 ( 1 )  w o u l d  b e  th a t  an a r g u m e n t  c o u l d  b e  m a d e  that B a r­
be r s  a n d  H a i r d r e s s e r s  w h o s e  p r o f e s s i o n s  are r e g u l a t e d  in 
AS  0 8 . 1 3 . 0 1 0 - 2 2 0  a r e  e x e m p t  f r o m  the U T P  Act. T h e  l i c e n s i n g
s t a t u t e  do e s  not, h o w e v e r ,  a d d r e s s  a n y  c o n s u m e r  r e m e d i e s  or any
e n f o r c e m e n t  of f r a u d u l e n t  b u s i n e s s  a c t i v i t i e s .  Thus, a h a i r­
dr e s s e r  c o u l d  c o n s i s t e n t l y  a d v e r t i s e  $15 h a i r  cut p r i c e s ,  b u t  
c h a r g e  e a c h  c u s t o m e r  in the shop $25 y e t  r e f u s e  to c o o p e r a t e  in 
a n y  e n f o r c e m e n t  e f f o r t s  u n d e r  the U T P  A c t  b e c a u s e  s / h e  is " r e g­
u l a t e d "  u n d e r  the l i c e n s i n g  s t a t u t e s .  T h e r e  are no  p r o v i s i o n s  in 
the U T P  A c t  that w o u l d  a t t e m p t  to r e g u l a t e  the q u a l i t y  o f  s e r v i c e
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o f  the h a i r d r e s s e r  b u t  t h e  U T P  A c t  d o e s  p r o h i b i t  d i s h o n e s t y ,  m i s ­
r e p r e s e n t a t i o n s  a n d  f r a u d  in b u s i n e s s  a n d  p r o v i d e s  c o n s u m e r  r e m­
edies.

T h i s  s e c t i o n  o f  the b i l l  w o u l d  e n s u r e  t h a t  b o t h  p r i v a t e  
i n j u r i e s  a n d  i n j u r i e s  to the p u b l i c  i n t e r e s t  c a n  b e  c o r r e c t e d ,  
b u t  it d o e s  n o t  set u p  a n e w  " r e g u l a t o r y "  scheme.

S e c t i o n s  3 - 6 .  P r i v a t e  a n d  C l a s s  A c t i o n s  f o r  
C o n s u m e r s  a n d  tiusinesse?

S e c t i o n  3

S e c t i o n  3 o f  the b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( a )  a n d  
e x p a n d s  the p r i v a t e  a n d  c l a s s  a c t i o n s  that m a y  b e  b r o u g h t  by  
i n d i v i d u a l  m e m b e r s  o f  the p u b lic. T h e  n e w  l a n g u a g e  in s u b s e c t i o n  
(a) m a k e s  it c l e a r  t h a t  a n y  p e r s o n  w h o  p u r c h a s e s  or  l e a s e s  a n y  
i t e m  o f  v a l u e  in t r a d e  o r  c o m m e r c e  f o r  u s e  a n d  n o t  f o r  r e s a l e  
(not m e r e l y  the t r a d i t i o n a l  h o u s e h o l d  or f a m i l y  c o n s u m e r  b u y i n g  
g o o d s  or s e r v i c e s ) ,  m a y  b r i n g  a p r i v a t e  c a u s e  o f  a c t i o n  a g a i n s t  a 
p a r t y  w h o  us e s  a n  u n f a i r  t r a d e  p r a c t i c e  w h i c h  h a r m s  the p u r c h a s e r  
o r  lessee. Thus a b u s i n e s s  c o n c e r n  b u y i n g  a i r l i n e  t i c k e t s  for 
e m p l o y e e s ,  or a v i l l a g e  c o r p o r a t i o n  b u y i n g  o f f i c e  p h o t o c o p i e r  
s u p p l i e s  as w e l l  as the i n d i v i d u a l  w h o  purchases, an a u t o m o b i l e  
f o r  p e r s o n a l  u s e  w o u l d  h a v e  U T P  A c t  p r o t e c t i o n .  A n o t h e r  
a m e n d m e n t  to s u b s e c t i o n  531(a) d e l e t e s  the e x i s t i n g  c l a u s e  
s p e c i f y i n g  m  w h i c h  j u d i c i a l  d i s t r i c t  the i n j u r e d  p e r s o n  m u s t  
sue. T h e  g e n e r a l  v e n u e  laws and r u l e s  w o u l d  apply.

S e c t i o n  4

S e c t i o n  4 o f  the b i l l  a m e n d s  the p r i v a t e  c l a s s  a c t i o n  
p o r t i o n  o f  the U T P  A c t  (AS 4 5 . 5 0 . 5 3 1 ( b ) )  to e l i m i n a t e  the 
r e q u i r e m e n t  t h a t  a n  i n j u r e d  p e r s o n  w i s h i n g  to b r i n g  a c l a s s  
a c t i o n  o n  b e h a l f  o f  h i m s e l f  a n d  o t h e r  s i m i l a r l y  s i t u a t e d  p e r s o n s  
is r e q u i r e d  f i r s t  to g e t  t h e  a p p r o v a l  o f  the a t t o r n e y  g e n e r a l .  
S u c h  a p r e r e q u i s i t e  is an u n f a i r  a n d  p e r h a p s  u n c o n s t i t u t i o n a l  
b a r r i e r  to a p r i v a t e  p a r t y ' s  r i g h t  to s e e k  r e d r e s s  f r o m  the 

c o u r t s .

S e c t i o n  5

S e c t i o n  5 o f  the b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1 ( h ) ,  w h i c h  
a l l o w s  A l a s k a  m e r c h a n t s  w h o  are f o u n d  l i a b l e  f o r  d a m a g e s  in  a 
c o u r t  a c t i o n  undv:r the A c t  to s e e k  r e d r e s s  in t u r n  f r o m  t h e i r  
m a n u f a c t u r e r  o r  s u p p l i e r  o f  m e r c h a n d i s e .  T h e  b i l l  a m e n d s  th i s  
p r o v i s i o n  to e n a b l e  a r e t a i l e r  a l s o  to s e e k  r e d r e s s  f r o m  the m a n ­
u f a c t u r e r  o r  s u p p l i e r  w h e n  the r e t a i l e r  s a t i s f i e s  a c u s t o m e r ' s  
c l a i m  w i t h o u t  l e g a l  a c t ion. T h e  r e t a i l e r  m u s t  g i v e  r e a s o n a b l e
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n o t i c e  a n d  a n  o p p o r t u n i t y  to s a t i s f y  the c u s t o m e r ' s  c l a i m  to the 
m a n u f a c t u r e r  o r  s u p p l i e r ,  b u t  if the m a n u f a c t u r e r  or s u p p l i e r  
does n o t  do so, the r e t a i l e r  w o u l d  h a v e  a p r i v a t e  c a u s e  of a c t i o n  
to r e c o v e r  the cost o f  s a t i s f y i n g  the c u s t o m e r .

S e c t i o n  6

S e c t i o n  6 o f  the b i l l  a m e n d s  A S  4 5 . 5 0 . 5 3 1  in a v e r y  
i m p o r t a n t  w a y  b y  a d d i n g  a n e w  p r o v i s i o n  th a t  a b u s i n e s s  that is 
i n j u r e d  b y  a c o m p e t i t o r  w h o  c o m m i t s  a n  u n f a i r  or d e c e p t i v e  t r a d e  
p r a c t i c e  h a s  a p r i v a t e  c a use of  a c t i o n  a g a i n s t  the c o m p e t i t o r .  
T h i s  c a u s e  of a c t i o n  m a y  b e  i n f e r r e d  in the c u r r e n t  U T P  Act, but, 
in o r d e r  to e n h a n c e  the r i g h t s  of  p r i v a t e  b u s i n e s s  c o m p e t i t o r s  to 
g u a r d  t h e i r  o w n  p l a c e  in the m a r k e t  a g a i n s t  u n f a i r  c o m p e t i t i o n ,  a 
c l e a r l y  s p e l l e d  out p r i v a t e  c a u s e  o f  a c t i o n  for the i n j u r e d  c o m­
p e t i t o r  is n e e d e d .  B u s i n e s s e s  w h o  o f t e n  h a v e  the r e s o u r c e s  to 
p u r s u e  p r i v a t e  c a u s e s  of  a c t i o n  s h o u l d  n o t  h a v e  to d e p e n d  on 
s t a t e  a c t i o n  to stop u n f a i r  p r a c t i c e s  b y  t h e i r  c o m p e t i t o r s .

S e c t i o n s  7 - 1 1 .  R e v i s e d  a n d  E x p a n d e d  D e f i n i t i o n s  
of  W h o  is P r o t e c t e d  b y  the U T P  Act; S h o r t  T i t l e

S e c t i o n  7
S e c t i o n  7 o f  the b i l l  a m e n d s  A S  4 5 . 5 0 . 5 4 1  , the o n l y  

s e c t i o n  of the U T P  A c t  w h e r e  it is a p p r o p r i a t e  to r e s t r i c t  the 
w o r d  " c o n s u m e r "  to m e a n  a p e r s o n  w h o  a c q u i r e s  g o o d s  or s e r v i c e s  
for p e r s o n a l ,  family, or h o u s e h o l d  p u r p o s e s  (as o p p o s e d  to a 
b u s i n e s s  or  m u n i c i p a l  " c o n s u m e r "  w h o  p u r c a a s e s  g o o d s  f o r  u s e  in 
the w o r k  p l a c e ) .  A S  4 5 . 5 0 . 5 4 1  is c o n c e r n e d  w i t h  the n o n - n e g o t i a­
b i l i t y  of  the c o n s u m e r  i n s t a l l m e n t  c o n t r a c t s  or " p a p e r , "  s u c h  as 
the t h r e e - y e a r  c o n t r a c t  s i g n e d  b y  a c o n s u m e r  p u r c h a s i n g  a h e a l t h  
spa m e m b e r s h i p  or an a u t o m o b i l e .  T h e  s p e c i a l  p r o t e c t i o n s  in this 
s e c t i o n  are n e c e s s a r y  o n l y  for a c o n s u m e r  w h o  f i n a n c e s  the 
t r a d i t i o n a l  t y p e  of  c o n s u m e r  p u r c h a s e  m a d e  f o r  p e r s o n a l ,  family, 
or h o u s e h o l d  use. T h e r e f o r e ,  a r e s t r i c t i v e  d e f i n i t i o n  of 
" c o n s u m e r "  is a d d e d  to AS  4 5 . 5 0 . 5 4 1  as s u b s e c t i o n  (d^.

S e c t i o n  8

S e c t i o n  8 o f  the b i l l  d e a l s  w i t h  a s i m i l a r  pr o b l e m .  
P r e s e n t l y ,  AS 4 5 . 5 0 . 5 4 2  c o n t a i n s  a p r o v i s i o n  th a t  " c o n s u m e r s "  
c a n n o t  w a i v e  t h e i r  p r o t e c t i o n s  u n d e r  the Act. To m a k e  it c l e a r  
that this A c t  co v e r s  all types of  c u s t o m e r s ,  a n d  n o t  m e r e l y  a 
r e s t r i c t i v e l y  d e f i n e d  " c o n s u m e r , "  the b i l l  am e n d s  th i s  s e c t i o n  to 
r e a d  that a w a i v e r  b y  a n y  p e r s o n  w h o  is the i n t e n d e d  b e n e f i c i a r y  
of the p r o t e c t i o n s  in the A c t  is c o n t r a r y  to p u b l i c  poli c y ,  and 
is void.
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S e c t i o n  9

S e c t i o n  9 of the bill, n e w  AS 4 5 . 5 0 . 5 6 0  p r o v i d e s  for a 
s h o r t  t i t l e  b y  w h i c h  to ci t e  A S  4 5 . 5 0 . 4 7 1  -- 4 5 . 5 0 . 5 6 1 ,  " T h e  U n­
f a i r  T r a d e  P r a c t i c e s  A c t . "  (Normally, o f  c o u rse, this w o u l d  b e  
the last s e c t i o n  in the ar t i c l e ;  h o w e v e r ,  in this i n s t a n c e  t h e r e  
is no  r o o m  left a f t e r  the d e f i n i t i o n  s e c t i o n  a n d  b e f o r e  the n e x t  
a r t i c l e  b e g i n s .)

S e c t i o n  10

S e c t i o n  10 o f  the ^.ill a m e n d s  AS 4 5 . 5 0 . 5 6 1  b y  a d d i n g  
t h r e e  d e f i n i t i o n s .  T h e  first, A S  4 5 . 5 0 . 5 6 1 ( 1 0 ) ,  c l a r i f i e s  that 
w h e n e v e r  the w o r d  " p e r s o n "  is u s e d  in the U T P  Act, it has the 
m e a n i n g  g i v e n  to it in the g e n e r a l  d e f i n i t i o n  s e c t i o n  f o r  the 
A l a s k a  S t a t u e s ,  AS  0 1 . 1 0 . 0 6 0 ( 7 ) ,  w h i c h  is

" p e r s o n "  i n c l u d e s  a c o r p o r a t i o n ,  c o m p a n y ,  p a r t n e r­
ship, firm, a s s o c i a t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  
trust, o r  society, as w e l l  as a n a t u r a l  person.

T h e  s e c o n d  n e w  d e f i n i t i o n ,  AS 4 5 . 5 0 . 5 6 1 ( 1 1 ) ,  is a c r u c i a l  c o m p o­
n e n t  of this bill. It adds a d e f i n i t i o n  o f  " t r a d e  or c o m m e r c e "  
th a t  a f f e c t s  the o p e r a t i v e  s e c t i o n  o f  the e n t i r e  Act. 
AS 4 5 . 5 0 . 4 7 1 ,  w h i c h  f o r b i d s  u n f a i r  or d e c e p t i v e  p r a c t i c e s  in "the 
c o n d u c t  of t r a d e  o r  c o m m e r c e . "  R e c e n t  c o u r t  d e c i s i o n s  h a v e  l i m­
i t e d  the c o v e r a g e  o f  the U T P  A c t  to m e r e l y  the sale o f  " g o o d s  or 
s e r v i c e s , "  w h i c h  w o u l d  e l i m i n a t e  r e a l  p r o p e r t y  a n d  c o m m e r c i a l  
i n t a n g i b l e s ,  su c h  a c o m m o d i t y  f u tures, f r o m  the Act. H o w e v e r ,  it 
is the o p i n i o n  of the a t t o r n e y  g e n e r a l  that it w a s  the o r i g i n a l  
i n t e n t  o f  the l e g i s l a t u r e  to p r o h i b i t  all u n f a i r  t r ade p r a c t i c e s ,  
n o t  o n l y  in the sa l e  of  g o o d s  or  servi c e s ,  b u t  in the c o n d u c t  of 
any type of  " t r a d e  or c o m m e r c e . "  The n e w  d e f i n i t i o n  o f  trade or 
c o m m e r c e  i n c l u d e s  n o t  o n l y  a sale or . lease, b u t  all 
a d v e r t i s e m e n t s  or o f f e r s  f o r  sale, o r  the b a r t e r  or a n y  o t h e r  
ty p e  of d i s t r i b u t i o n  o f  a n y  type of goods, servi c e s ,  or a n y  type 
o f  p r o p e r t y ,  a r t i c l e ,  c o m m o d i t y ,  or o t h e r  t h i n g  of  value.

T h i s  d e f i n i t i o n  o f  " t r a d e  or c o m m e r c e "  is e s p e c i a l l y  
c r i t i c a l  in r e v e r s i n g  the A l a s k a  S u p r e m e  C o u r t ' s  r u l i n g  t h a t  the 
U T P  A c t  do e s  n o t  c o v e r  the sa l e  o f  r e a l  p r o p e r t y .  S t a t e  v. F i r s t  
N a t ' l  B a n k  of  A n c h o r a g e , 660 P . 2 d  406 ( A l aska 19827^ U n d e r  that 
r u l i n g  a n d  t r a d i t i o n a l  p r o p e r t y  lav;, a b u i l d e r  or d e v e l o p e r  w h o  
s e l l s  a p i e c e  o f  l a n d  w i t h  a n e w l y  b u i l t  h o m e  o n  it, m a y  n o t  be 
c o v e r e d  b y  the U T P  A c t  b e c a u s e  the h o u s e  a n d  a r g u a b l y  the m a t e­
rials, a p p l i a n c e s ,  a n d  b u i l d e r  s e r v i c e s  i n c l u d e d  in its c o n­
s t r u c t i o n  a r e  c o n s i d e r e d  to be  " r e a l  p r o p e r t y . "



T h e  c o u r t ' s  r e s t r i c t i o n  o f  the U T P  A c t  to " g o o d s  or 
s e r v i c e s "  a l s o  l e a v e s  o t h e r  ga p s  in the p u b l i c  p r o t e c t i o n .  F o r  
i n s t a n c e ,  A l a s k a n s  a r e  o f t e n  e x p o s e d  to h i g h  p r e s s u r e  o f f e r s  to 
b u y  c o m m o d i t y  f u t u r e s ,  a n  i t e m  of v a l u e  in t r a d e  o r  c o m m e r c e ,  b u t  
w h i c h  is n o t  r e g u l a t e d  b y  o u r  s t a t e  s e c u r i t i e s  law, a n d  a r g u a b l e  
is n o t  " g o o d s "  or " s e r v i c e s , "  u n d e r  t h e  U T P  Act.

S e c t i o n  10 al s o  adds, as A S  4 5 . 4 0 . 5 6 1 ( 1 2 ) ,  a d e f i n i t i o n  
of w h a t  it m e a n s  f o r  a p e r s o n  to " w i l l f u l l y "  v i o l a t e  the statute. 
T h e  t e r m  " w i l l f u l "  is n o t  r e l e v a n t  in p u b l i c  a c t i o n s  b r o u g h t  by  
the a t t o r n e y  g e n e r a l ,  b u t  is the o p e r a t i v e  l a n g u a g e  t h a t  g i v e s  
r i s e  to t r i p l e  d a m a g e s  in p r i v a t e  a c t i o n s  b r o u g h t  b y  c o n s u m e r  
v i c t i m s  or h o n e s t  c o m p e t i t o r  v i c t i m s  w h o  u s e  t h e i r  p r i v a t e  cauise 
o f  a c t i o n  a g a i n s t  u n f a i r  t r a d e  p r a c t i c e s .

S e c t i o n  11 o f  the b i l l  r e p e a l s  A S  4 5 . 5 0 . 5 6 1 ( 6 ) ,  the 
p r e s e n t  d e f i n i t i o n  o f  " c o n s u m e r . "  S e c t i o n  7 of  the b i l l  a d d s  a 
m o r e  r e s t r i c t i v e  d e f i n i t i o n  of  " c o n s u m e r "  o n l y  to A S  4 5 . 5 0 . 5 4 1 ,  
c o n c e r n i n g  the n o n - n e g o t i a b i l i t y  o f  c o n s u m e r  paper, w h e r e  it is 
a p p r o p r i a t e .
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O f f e r e d :  4 / 1 / 8 5
R e f e r r e d :  R u l e s

O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

IN  T H E  H O U S E  BY  T H E  J U D I C I A R Y  C O M M I T T E E

CS F OR H O U S E  B I L L  NO. 125 (J u d i c i a r y )

IN T HE L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F or an A ct entitled: " An Act r e v i s i n g  the A l a s k a  U n f a i r  T r a d e  P r a c t i c e s

a nd C o n s u m e r  P r o t e c t i o n  Act; a nd a d d i n g  n e w  c a u s e s  of 

a c t i o n  for p r i v a t e  b u s i n e s s . "

BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  4 5 . 5 0 . 4 7 1 ( b )  is a m e n d e d  by a d d i n g  n e w  p a r a g r a p h s  to

read:

(26) f a i l i n g  to c o m p l y  w i t h  AS 4 5 . 4 5 . 1 0 5  - 4 5 . 4 5 . 1 1 0  r e l a t­

ing to u n s o l i c i t e d  m e r c h a n d i s e ;

(27) f a i l i n g  to c o m p l y  w i t h  A S  4 5 . 4 5 . 1 2 0  r e l a t i n g  to d i s c l o­

sure of f u n eral costs.

* Sec. 2. AS 4 5 . 5 0 . 4 8 1  is a m e n d e d  to read:

Sec. 4 5 . 5 0 . 4 8 1 .  E X E M P T I O N S .  N o t h i n g  in AS 4 5 . 5 0 . 4 7 1  -

4 5 . 5 0 . 5 6 1  a p p l i e s  to

(1) an act or t r a n s a c t i o n  r e g u l a t e d  u n d e r  laws a d m i n i s t e r e d  

by the state, by a [ANY] r e g u l a t o r y  b o a r d  or  c o m m i s s i o n ,  or  a n  o f f i c e r  

a c t i n g  u n d e r  s t a t u t o r y  a u t h o r i t y  of the s t ate or of the U n i t e d  States, 

if [UNLESS] the law r e g u l a t i n g  the act or t r a n s a c t i o n

(A) p r o h i b i t s  [DOES N O T  P R O H I B I T ]  the p r a c t i c e s  d e ­

clar e d  u n l a w f u l  in A S  4 5 . 5 0 . 4 7 1 ;

(B) d oes n ot e x e m p t  f r o m  r e g u l a t i o n  the p e r s o n  c o m m i t­

ting the p r o h i b i t e d  act or  p r a c t i c e ;

(C) p r o v i d e s  r e m e d i e s  f o r  i n j u r e d  p e r s o n s  e q u a l  to or

g r e a t e r  t h a n  t h ose p r o v i d e d  in AS  4 5 . 5 0 . 4 7 1  - 4 5 . 5 0 . 5 6 1 ;  a nd

(D) u n l e s s  the law is a f e d e r a l  law that p r e e m p t s
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1 s t a t e  a c t i o n ,  p r o v i d e s  t h e  s t a t e  w i t h  a d e q u a t e  e n f o r c e m e n t  a n d

2 r e s t i t u t i o n  r e m e d i e s  in t he p u b l i c  i n t e r e s t  s i m i l a r  to t h ose

3 rem e d i e s  in AS  4 5 . 5 0 . 5 0 1 a n d  4 5 . 5 0 . 5 5 1 :

4 (2) an  act d o n e  by the p u b l i s h e r ,  owner, agent, or e m p l o y e e

5 of a n e w s p a p e r ,  p e r i o d i c a l  or r a d i o  or t e l e v i s i o n  s t a t i o n  in the

6 p u b l i c a t i o n  or d i s s e m i n a t i o n  of an a d v e r t i s e m e n t ,  w h e n  the owner,

7 a g ent or  e m p l o y e e  d id n ot have k n o w l e d g e  of  the false, m i s l e a d i n g  or

8 d e c e p t i v e  c h a r a c t e r  of the a d v e r t i s e m e n t  or  d i d  n ot h a v e  a d i r e c t

9 f i n a n c i a l  i n t e r e s t  in the s ale or d i s t r i b u t i o n  of the a d v e r t i s e d

10 p r o d u c t  or service;

11 (3) an  act o r  t r a n s a c t i o n  r e g u l a t e d  u n d e r  A S  2 1 .36 or

12 AS  06.05 or  a r e g u l a t i o n  a d o p t e d  [ANY R E G U L A T I O N S  P R O M U L G A T E D ]  u n d e r

13 the a u t h o r i t y  of e i t h e r  of t h o s e  c h a p t e r s j

14 •• Sec. 3. AS  4 5 . 5 0 . 5 3 1  (a) is a m e n d e d  to read:

15 (a) A  p e r s o n  w h o  p u r c h a s e s  or l e ases an  i t e m  of v a l u e  in t r ade

16 or c o m m e r c e  for u se a n d  n o t for resale, [GOODS O R  S E R V I C E S ]  a nd w h o

17 t h e r e b y  s u f f e r s  an a s c e r t a i n a b l e  loss of m o n e y  or  r eal or p e r s o n a l

18 p r o p e r t y  [, R E A L  OR P E R S O N A L , ]  as a r e s u l t  of a n o t h e r  p e r s o n ' s  act or

19 p r a c t i c e  d e c l a r e d  u n l a w f u l  by  AS  4 5 . 5 0 . 4 7 1 ,  m a y  b r i n g  a c i v i l  a c t i o n

20 [IN T H E  J U D I C I A L  D I S T R I C T  IN W H I C H  T H E  S E L L E R  O R  L E S S O R  R E S I D E S  OR  H AS

21 H I S  P R I N C I P A L  P L A C E  OF  B U S I N E S S  O R  IS D O I N G  B U S I N E S S , ]  to r e c o v e r

22 a c t u a l  d a m a g e s  or $200, w h i c h e v e r  is greater. T h e  j u r y ^  or, if the

23 a c t i o n  is t r ied w i t h o u t  a jury, the j u d g e x  may, in cases of w i l f u l

24 v i o l a t i o n ,  award up to t h r e e  t i m e s  the a c t u a l  d a m a g e s  sustained^ In

25 [, A N D  IN] all cases the court m a y  p r o v i d e  e q u i t a b l e  r e l i e f  it consid-

26 ers n e c e s s a r y  or proper.

27 * Sec. 4. AS  4 5 . 5 0 . 5 3 1 ( b )  is a m e n d e d  to read:

28 (b) A  p e r s o n  e n t i t l e d  to b r i n g  an  a c t i o n  u n d e r  this s e c t i o n  may,

29 [ A F T E R  I N V E S T I G A T I O N  B Y  A N D  A P P R O V A L  OF  T H E  A T T O R N E Y  G E N E R A L , ]  if the
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1 u n l a w f u l  act or p r a c t i c e  has c a u s e d  s i m i l a r  i n j u r y  to n u m e r o u s  o t h e r

2 p e r s o n s  s i m i l a r l y  s i t u a t e d  a n d  if the p e r s o n  [HE] a d e q u a t e l y  r e pre-

3 sents the s i m i l a r l y  s i t u a t e d  p e r s o n s ,  b r i n g  a n  a c t i o n  o n  b e h a l f  t f all

4 [ H I M S E L F  A N D  O T HER] s i m i l a r l y  i n j u r e d  a n d  s i t u a t e d  p e r s o n s  to r e c o v e r

5 a c t u a l  d a m ages. A  p e r s o n  p l a n n i n g  to b r i n g  an a c t i o n  u n d e r  this

6 s u b s e c t i o n  shall d e l i v e r  [FIR S T  S U B MIT] to t h e  a t t o r n e y  g e n e r a l  a copy

7 of the [HIS P R O P O S E D ]  c o m p l a i n t  w h e n  it is f i l e d  w i t h  the c o urt [, A N D

8 H E  M A Y  N O T  F I L E  T H E  C O M P L A I N T  IN  C O U R T  W I T H O U T  T H E  A T T O R N E Y  G E N E R A L’S

9 A P P R O V A L ] . I n  an  a c t i o n  b r o u g h t  u n d e r  thi s  s u b s e c t i o n ,  t he c o u r t  m a y

10 in its d i s c r e t i o n  order, in a d d i t i o n  to d a m a g e s ,  i n j u n c t i v e  or o t h e r

11 e q u i t a b l e  relief.

12 * Sec. 5. AS  4 5 . 5 0 . 5 3 1 ( h )  is a m e n d e d  to read:

13 (h) A  m a n u f a c t u r e r  or s u p p l i e r  [ M A N U F A C T U R E R S  O R  S U P P L I E R S ]  of

14 m e r c h a n d i s e ,  w h o s e  [THE] fault [OF W H I C H ]  is th e  b a s i s  for the a c t i o n

15 u n d e r  t his chapter, is [ARE] l i a b l e  f or the d a m a g e s  a s s e s s e d  to or

16 s u f f e r e d  by a r e t a i l e r  s u e d  o r  [ R E T AILERS] c h a r g e d  u n d e r  this chapter.

17 A  r e t a i l e r  has a p r i v a t e  c a u s e  of a c t i o n  to r e c o v e r  f r o m  a

18 m a n u f a c t u r e r  or s u p p l i e r  u n d e r  this s u b s e c t i o n  the a c t u a l  d a m a g e s

19 s u f f e r e d  by  the r e t a i l e r  if

20 (1) the r e t a i l e r  h a s  g i v e n  the m a n u f a c t u r e r  or s u p p l i e r

21 r e a s o n a b l e  n o t i c e an d  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  the

22 c u s t o m e r ' s  claim;

23 (2) the m a n u f a c t u r e r  or  r e t a i l e r  h as not s a t i s f i e d  the

24 c u s t o m e r ' s  claim;

25 (3) the r e t a i l e r  s a t i s f i e s ,  b e f o r e  the c u s t o m e r  f i les an

26 a c t i o n  in court, a c l a i m  of t he c u s t o m e r  a g a i n s t  the m a n u f a c t u r e r  or

27 s u p p l i e r  a r i s i n g  u n d e r  this s u b s e c t i o n ;  a nd

28 (4) the r e t a i l e r  h a s  s u f f e r e d  d a m a g e  b y  s a t i s f y i n g  the

29 c u s t o m e r ' s  claim.
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1 *  Sec. 6. AS 4 5 . 5 0 . 5 3 1  is a m e n d e d  by a d d i n g  a n e w  subsectio.. to read:

2 (i) A  b u s i n e s s  p e r s o n  w h o s e  b u s i n e s s  is i n j u r e d  a nd w h o  s u f f e r s

3 an a s c e r t a i n a b l e  loss of m o n e y  o r  r e a l  o r  p e r s o n a l  p r o p e r t y  as a

4 result of a c o m p e t i t o r ' s  act or  p r a c t i c e  d e c l a r e d  u n l a w f u l  by A S  45.-

5 50.471, m a y  b r i n g  a civil a c t i o n  to r e c o v e r  a c t u a l  d a m a g e s .  The jury,

6 or, if the a c t i o n  is t r i e d  w i t’out a j u ry, the j u dge, may, in cas'-s of

7 w i l f u l  v i o l a t i o n ,  a w a r d  u p  to t h r e e  t i m e s  the a c t u a l  d a m a g e s  sus-

8 tained. In a ll c a ses the c o urt m a y  p r o v i d e  e q u i t a b l e  r e l i e f  it con-

9 siders n e c e s s a r y  o r  proper.

10 * Sec. 7. AS 4 5 . 5 0 . 5 4 1  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

11 (d) In  this section, " c o n s u m e r "  m e a n s  a p e r s o n  w h o  seeks or

12 a c q u i r e s  g o o d s  or services, w h e t h e r  or  not a f f i x e d  to real p r o p e r t y ,

13 by lease or p u r c h a s e ,  for p e r s o n a l ,  family, or h o u s e h o l d  p u r p o s e s .

14 * Sec. 8. AS 4 5 . 5 0 . 5 4 2  is a m e n d e d  to read:

15 Sec. 4 5 . 5 0 . 5 4 2 .  W A I V E R  V O I D . A  w a i v e r  by a p e r s o n  [CONSUMER] of

16 a p r o v i s i o n  [THE P R O V I S I O N S ]  of AS  4 5 . 5 0 . 4 7 1  - 4 5 . 5 0 . 5 6 1  that w as

17 e n a c t e d  to p r o t e c t  that p e r s o n  is c o n t r a r y  to p u b l i c  p o l i c y  a nd is

18 u n e n f o r c e a b l e  a nd void.

19 *  Sec. 9. AS 4 5 . 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

20 Sec. 4 5 . 5 0 . 5 6 0 .  S H O R T  T I TLE. A S  4 5 . 5 0 . 4 7 1  - 4 5 . 5 0 . 5 6 1  m a y  be

21 c i ted as the U n f a i r  T r ade P r a c t i c e s  Act.

22 * Sec. 10. AS 4 5 . 5 0 . 5 6 1  is a m e n d e d  by  a d d i n g  n e w  p a r a g r a p h s  to read:

23 (10) " p e r s o n "  has the m e a n i n g  g i v e n  in  A S  0 1 . 1 0 . 0 6 0 ;

24 (11; " t r a d e  or c o m m e r c e "  m e a n s  t h e  a d v e r t i s i n g ,  o f f e r i n g  f or

25 sale, b a r ter, or  d i s t r i b u t i o n  of a s e r v i c e  o r  p r o p e r t y ,  t a n g i b l e  or

26 in t a n g i b l e ,  real, pe r s o n a l ,  o r  m i x e d ,  or o t h e r  a r t i c l e ,  c o m m odity, or

27 t h ing of v a l u e ,  w h e r e v e r  s i t u a t e d ,  a n d  i n c l u d e s  t r a d e  o r  c o m m e r c e

28 d i r e c t l y  or i n d i r e c t l y  a f f e c t i n g  t he p e o p l e  of t h e  state;

29 (12) " w i lful" m e a n s  t hat the p e r s o n  c o m m i t t i n g  t h e  act o r
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p r a c t i c e  d e c l a r e d  u n l a w f u l  by A S  4 5 . 5 0 . 4 7 1  k n e w  or  s h o u l d  h a v e  k n o w n  

tha t  the c o n d u c t  w as an  u n f a i r  or  d e c e p t i v e  t r a d e  p r a c t i c e  or u n f a i r  

m e t h o d  of  com p e t i t i o n .

Sec. 11. A S  4 5 . 5 0 . 5 6 1 ( 6 )  is r e p e a l e d .
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