


A l a sk a  State  L e g is l a t u r e
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Senator Patrick Rodey , C hairman  
Senator Tim Kelly, Vice-Chair 
Senator Fan Fairs 
Senator Rjck Halford 
Senator Robert Zif.gler, Sr.

March 18, 1986

Mr. Frances L. Bremson 
Executive Director 
Alaska Judicial Council 
1031 W. 4th Ave., Suite 
Anchorage, AK 99501

RE: Judicial Council Grand Jury Report

Dear Mr. Bremson:

The Senate Judiciary Committee has reviewed and discussed 
the Judicial Council's draft report on grand jury reform 
and concluded that at this time no further work on the 
study is necessary. Given that the current legislative 
session is halfway concluded and we are in an election 
year, it ioes not appear prudent for the legislature to 
request t^e Judicial Council to undertake any further work 
on the study. Perhaps next session's legislature will seek 
to complete the work you have initiated.

Thank you for your time and attention to this project.

Very truly yours,

Patrick M. Rodey, Chairman 
Senate Judiciary Committee

POL'CH V 
Ju n e a u , A la s k a  99811 

(907) 465-3717
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February 25, 1986

Mr. Frances Bremson 

Executive Director 

Alaska Judicial Council 

1041 W1 4th Avenue, Suite 301 

Anchorage, Alaska 99501

Re: Judicial Council Study of the Investigative Grand Jury 

in Alaska.

Dear Mr. Bremson:

As expressed in comments of several legislators attending 

the Judicial Council's February 13, 1986, presentation of 

its draft study on the "Investigative Grand Jury in 

Alaska," the Senate Judiciary Committee believes the draft 

report is excessively narrow in its focus and conclusory in 

its evaluation. The Committee would like the final report 

to encompass significantly more than just the reporting 

function of an investigative grand jury. Greater emphasis 

on the true investigative and charging functions of that 

body is appropriate. Rather than a survey of the law and 

procedures of other jurisdictions, we envision an



evaluation of potential alternatives and specific 

recommendations for adoption in Alaska.

In that regard, I refer you to the substance of Senate 

Resolution 5 amended, which requested the Judicial Council 

to provide recommendations to assure the effective and 

proper use of the grand jury investigative power with 

sufficient safeguards to prevent abuse and assure basic 

fairness. The Resolution further requested the Judicial 

Council to consider a possible constitutional amendment to 

strengthen the grand jury system consistent with due 

process and standards established through publications such 

as the National Institute of Justice's Grand Jury Reform: A 

Review of Key Issues, 1983.

I further refer you to my letter of August 27, 1985, in 

which I transmitted the Senate's unanimous desire to have 

the Judicial Council study both substantive and procedural 

reform of the Alaska grand jury system. In that letter, I 

delineated a number of potential areas for the Judicial 

Council's investigation, which areas I would like to review 

at this time.

Specifically, I suggested that the Judicial Council examine 

the scope of prosecutorial discretion in presenting 

evidence to the grand jury, as well as the treatment and 

presentation of exculpatory evidence available to the



prosecutor. In the aftermath of the Sheffield grand jury 

proceedings, the Senate was also concerned about the 

unauthorized disclosure of grand jury deliberations prior 

to a final decision by that body. I thus requested the 

Council to provide specific recommendations on that issue.

The Senate Judiciary Committee is also extremely concerned 

about basic due process rights for all grand jury 

witnesses, and requests your views on reforming the grand 

jury process to provide for notice of the right to counsel, 

the privilege against self-incrimination, the risks of 

perjury and status as a target witness. Additional due 

process concerns center on the appropriate use of grand 

jury reports or presentments and call for an analysis of 

the right of a witness to review and challenge the content 

of this report in a judicial forum prior to public 

dissemination.

At this time, we would also like to suggest that you 

consider formulating a set of instructions for grand juries 

to use in determining whether to issue an indictment. 

Conformity and consistency in these rules for all Alaska 

grand juries appears to be a .laudable goal.

In addition, and as expressly stated in Senate Resolution 5 

amended, we believe that the National Institute of 

Justice's 1983 Grand Jury Study provides a comprehensive



overview of many of the issues of greatest concern to the 

Senate. We therefore urge you to consult this study and 

evaluate the proposals set forth therein for possible use 

in Alaska.

Comments by attendees at the February 13 presentation 

highlighted additional areas of investigation by the 

Judicial Council. The balance of power among the judge, 

prosecutor and grand jury comes immediately to mind, as 

does the possible shift to indictment by information rather 

than through the grand jury process, or use of a probable 

cause hearing. The issues addressed in Appendix B of the 

draft report also might more appropriately be considered in 

the body of the final report.

In conclusion, let me reiterate that we seek specific 

recommendations from the Judicial Council addressing our 

concerns. These recommendations may take the form of 

possible statutory changes or constitutional amendments.

Of course, if you have any questions or would like to 

discuss these proposed areas of investigation in further 

detail, please do not hesitate to call upon us.

Very truly yours,



Patrick M. Rodey, Chairman 

Senate Judiciary Committee
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In tr o d u c e d :  8/5/85

IN THE SENATE BY V.FISCHER

SENATE RESOLUTION NO. 5 am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SPECIAL SESSION

Requesting Judicial Council recommenda­

tions on grand jury investigative pro­

cedures .

BE IT RESOLVED BY THE SENATE:

WHEREAS Section 9 of Article IV of the Constitution of the State of 

Alaska provides:

The judicial council shall conduct studies for improvement 

of the administration of justice, and make reports and 

recommendations to the supreme court and to the legisla­

ture at intervals of not more than two years. The judicial 

council shall perform other duties assigned by law; and

WHEREAS Section 8 of Article I of the Constitution of the State of

Alaska provides in relevant part:

The power of grand juries to investigate and make recommen­

dations concerning the public welfare or safety shall never 

be suspended; and

WHEREAS the strengthening of the grand jury procedures is vital as

both a sword and a shield since as a sword it is the terror of criminals

and as a shield it is the protection of the innocent against unjust prose­

cution; and

WHEREAS the federal government and many states have defined investiga­

tive powers and procedures of grand juries; and

WHEREAS under the constitutional mandate the Judicial Council is the 

appropriate body to study the investigative power of the grand jury and 

make recommendations to the supreme court and the legislature concerning

-1- SR 5 am



1 procedu -es involved in use of that power;

2 n- resoLVED that the Senate respectfully requests the Judicial

3 Council to study use of the power of the grand jury to investigate .nd make

4 recommendations and that the council make recommendations to the supreme
t

5 court and the legislature to assure effective and proper use of that power

5 with effective safeguards to prevent abuse and assure basic fairness; and

7 ' be it

8 FURTHER RESOLVED that the Senate respectfully requests the Judicial

9 1 Council to consider a possible amendment to the State Constitution for

10 presentation to the voters for ratification concerning the need to 

strengthen the grand jury system consistent with due process and standards

12■ established through publications including but not limited to materials
!

13 published by the National Institute of Justice, United States Department of

Justice, Grand Jury Reform; A Review of Key Issues, 1983.14 ,l 
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Judicial Panel Reports Flaws 
In Alaska’s Grand Jury System

by Joe LaRocca
"T hat v h ic h  vc c a l l  a  r o t e .

By any other q im  vould sa c ll as 
sveec.**

Shakespeare 

Roseo and Juliet

C on trary  to  a ssertion s by its 
critics and the Alaska news media, the 
draft report issued last week by the 
A laska J u d icia l C o u n c il  c le a r ly  
Indicted Alaska's grand jury system 
and process and, by implication, the 
state grand jury which recommended 
impeachment proceedings last summer 
against Gov. Bill Sheffield for his and 
an aide's role in the awarding o f  a $9 
million sole source lease contract for 
a state office building in Fairbanks to 
a Fairbanks firm with political ties to 
the governor.

D u rin g  la s t  w eek 's  m eeting 
between the Judicial Council and the 
legislature's joint Judiciary committees, 
at w h ich  the d r a f t  r e p o r t  was 
re le a se d , and a fte rw a rd s , several 
legislators scolded the council and its 
ex  o f f i c io  chairman, State Supreme 
Court Justice Jay Rablnowltz, for Its 
f a i l u r e  t o  I n c l u d e  s p e c i f i c  
recommendations pinpointing the blame 
for what some believe to be misguided 
actions by the state prosecutor and 
the grand Jury which precipitated the 
unwarranted and co s ily  Impeachment 
proceedings.

A t  th e  c o n c l u s i o n  o f  the 
sensational Impeachment hearings, 
which were televised live, statewide, 
and received widespread coverage by 
tho national news media, the slate 
Senate fully exonerated the governor 
o f  any w ron gdoin g, but asked the 
Judicial Council "to study the use o f 
th e  p o w e r  o f  th e  grand Jury to  
'nvestigale, and make recommendations 
t o  t h e  su p rem e c o u r t  and the 
legislature it* assure e f fe c t iv e  and 
p r o p e r  us*. o f  th a t  p ow er  with 
effective safeguards to  prevent abuse 
and assure basic fairness."

The legislature also asked the 
Judicial Council -  which is charged by 
the state constitution with conducting 
studies " for  the Improvement o f  the 
adm inistration  o f  J u s t ic e  " -  t o  
consider "possible amendment to  the 
State C on stitu tion -con cern in g  the 
need to  strengthen the grand jury 
process—"

And w hile sev era l legislators 
castigated the council for falling to 
f u l f i l l  th e ir  e x p e e ta t lo n a , the 
con sp icu ou s a b s e n ce  o f  e x p l i c i t  
v e r b i a g e  o v e r t l y  l a b e l e d  
■recommendations" fails to disguise the 
fact that the cou n cil's  draft report 
f a i r l y  b r i s t l e s  w ith  I m p l i c i t  
recommendations under other names 
which betray sweeping deficiencies in 
th e  s t a t e 's  g ra n d  Jury p rocess , 
s u s c e p t ib le  to  r e m e d y  by a p t 
legislation without impinging upon the 
grand jury's constitutional power In 
A lask a  " to  In vestig a te  and make 
recommendations concerning the public

welfare or safety—■

DUE PROCESS

The council's draft report says, 
fo r  exam ple, that *Even w ith ou t 
constitutional amendment—a number of 
procedures could be sdopted that could 
provide for:

-  greater due process protection of 
individuals named or referred to  in 
reports;

-  Judicial review o f reports, and

• standards for pu b lication  and 
dissemination" of reports.

The draft report adds: "Basic 
fairness and constitutional due process 
may require that unindicted individuals 
nam ed In grand Jury reports be 
provided with certain protections not 
cu rren tly  required by Alaska law." 
And it adds th a t  " U n in d lc t c d  
individuals named in at least three 
Alaska grand jury investigative reports 
lacked a forum or mechanism through 
which to respond."

While the council's report docs 
n o t  s p e c i f i c a l l y  I d e n t i fy  G o v .  
Sheffield's case as one o f  the three, 
there can be little question that he 
waa an "unlndicted Individual" who 
"lacked a forum or mechanism through 
w h ic h  t o  r e s p o n d "  ( s h o r t  o f  
Impeachment proceedings), and that he 
wax thereby deprived o f "basic fairness 
and constitutional due process."

The rep ort  points out that In 
many other Jurisdictions, the governor 
w ould have been afforded, prior to 
publication, the right toi

-  review the report;

-  present further testimony to the 
grand Jury;

-  move to expunge certain portions 
o f the report;

-  a closed hearing ' (  appeal;

-  a fa ir  tr ia l (as opposd to  • 
politically-charged Impeachment not 
subject to the rules of evidence), and

-  review the grand jury transcript.

JU D IIA L  REVIEW

The Judir’ d Council's draft report 
a l s o  p o i n : s  out th a t w h ile  no 
guidelines or statutes exist in Alaska 
providing standards for judicial review 
of grand jury reports, guidelines for 
such review In other Jurisdictions have 
been routinely developed which are 
designed to protect the due process 
rights o f persons identified in grand 
Jury reports.

Por exam ple, the draft report 
says, after reviewing a grand Jury's 
report, courts In other jurisdictions 
have the authority to coll for further 
testimony, refer the report back to 
the g ran d  Jury fo r  am en d m en t 
consistent with the court's findings, to 
expunge certain portions -  or all -  of 
the report, or to hold closed hearings.

The Judicial Council's report also 
asserts that "Policy decisions need to 
be made regarding p u b lica tion  and 
dissemination of reports and access to 
grand Jury records cn which reports 
are based ."  And Its wide-ranging 
s tu d y  o f  p r a c t i c e s  In o t h e r  
Jurisdictions led to its concision that, 
as a general rule, and In the absence 
o f  statutes, "a grand Jury has no right
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to  file  a report r e fle c t in g  on the 
character or conduct of public officers 
or  e itix en s  unless th e  r e p o r t  Is 
a cco m p a n ie d  or  fo l lo w e d  by an 
indictment."

It a lso  found that when the 
grand Jury doe* not find tvldence to 
warrant an Indictm ent (a i In the 
governor’s case) "the p ractice ...h as 
been to issue a report to  the court 
su m m ariz in g  th e  f in d in g s  and 
conclusions o f the investigation." Says 
the council's draft report: "It has been 
held  In most jurisdictions that the 
power to  report Is not co-exlenslve 
with the power to Investigate. The 
chief criticism of grand Jury reports/it 
says, "Is the potential violation o f an 
individual's right not to  be publicly 
condemned for wrongdoing without the 
due process e s ta b lish e d  by la w , 
Including the right to be heard. When 
an individual Indictment is issued," It 
a d d s ,  ' i n  in d iv id u a l  has th e  
opportunlt1 to present his or her case 
at trial. When a grand jury issues a 
report accusing an Individual o f  
w rongdoing, that Individual has no 
guaranteed means for rcponse."

The report quotes copiously from 
th e  m inutes o f  the f ir s t  s t a t o  
con stitu tion a l convention  In 1956 
pertaining to the d ra ftin g  o f  the 
section on grand Juries. One extensive 
quotation  attribu ted  to  D eleg a te  
Seaborn J. Buckalew, Jr. fastens with 
uncanny a ccu racy  and p r o p h e t ic  
foresight upon the precise Issues which 
w ere  r a ise d  30 y e a rs  l a t e r  In 
conjunction with the state grand jury's 
damning report on Gov. Sheffield.

It came during the discussion of 
a proposed amendment which would 
give grand Juries sweeping powers to 
investigate an*' "make recommendations 
con cern in g  j public health and 
welfare." In that context, Buckalew'a 
c o m m e n ts  d e s e r v e  u n a b rid g ed  
recitation. He said:

"Prom my first Impression and my 
prime ob jection  to  thla particu lar 
amendment is that 1 think and feel 
certain It will open tho d oor , for  
example, the grand Jury might have 
under Investgalion the conduct o f aome 
particular public o ffic e , for example 
the governor, or any public o ffic ia l, 
the local lax co llector . They don't 
have enough evidence to return an 
Indictment but this would give them 
the power to blast him good and hard, 
and 1 think it would lead to all kin4* 
o f  trou ble , and 1 th ink  it la an 
unheard g t provision.

•The recom m endation o f  the 
Committee provided that the grand 
jury could  In vestigate , they could 
return indictments, but it certainly did 
not give them the privilege more or 
less to defame somebody If they did 
not have quite enough action for a 
(true) bill. Under this they could  
discredit him completely, and he would 
have no way of answering.

•He might be able to come back 
and gel the report o f the grand Jury 
stricken from the records of the court, 
but the damage would be done.
1 think It is extrem ely  dangerous 
because a citizen would not hav«! any 
protection. Once it was published, the 
only thing he could do would be then

(Continued on page 6)State Senator John Socket t criticizes the Judicial Cuum it's icpon on the grand jury  
system fo r  its failure to pinpoint blame in last year's impeachment proceedings.
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Highway ‘Slush Fund* Flaws in Grand Jury System
I Continued from  page  6/

seem s to  stem from the Uck o f an 
u p d a te d  HEWCF p o l i c i e s  and 
procedures manual."

The audit report notes that as 
part o f  Its operating fu n ction , the 
c a p i t a l  w o r k in g  fu n d  has 36 
maintenance shops and more than 6C 
fuel depots statewide to  service the 
state fleet, which ere regionalized.

Under the program, the working 
capital fund managers procure fleet 
vehicles for the state end charge the 
v a r iou i a g e n c ie s  fo r  th e ir  u se , 
maintenance and eventual replacement. 
Hie legislature annually appropriates 
to  the agencies monies they request in 
their budgets to  pay the charges 
assessed by tlw» capital working fund.

A ccord in g  to  the audit report, 
"charges to other deportm ents and 
agencies for services provided by such 
a Fund are norm ally intended to  
recoup the cost of services and are 
not generally designed to produce any 
significant profits or cash balances."

• In th eir rep ort, the a u d itors  
recommended that starting this fiscal 
year:

-  the working capital fund's vehicle 
rep lacem en t fu n c t io n  sh ou ld  be 
• cra p p e d  and a ll s ta te  agencies 
r e q u ir e d  t o  b u d g e t  f o r  t h e ir  
replacement vehicles as they would for 
any other needed item;

-  sta te  fleet maintenance would 
remain with the DOT-PP, but use o f 
IU maintenance shops would be at the 
option of the agency users, and

-  the current cash balance of some 
$40 million should be trensferred to 
the general fund where It would be 
available for appropriation for other 
essential purposes.

While R ep . Plgnalbcrl, who I.as 
taken the lead in trying to  reform the 
working capital fund, generally agrees 
with the auditors' findings, he thinks 
their recommendations go too far. So 
he is drafting proposed amendments to 
th e  tw o b i l l s  Introduced by the 
L e g is la t iv e  B u d g e t  and A u d it  
C om m ittee  w hich tog eth er  would 
abolish the fund, and tran sfer  the 
balance to the general fund.

lie  fears  that req u ir in g  the 
agen cies to fJght for vehicular and 
equipment replacement In competition 
with other state programs and projects 
In the highly-charged political arena of 
the legislature could lead to political 
d e c is io n s  th a t  w ou ld  gu t those 
agencies or regions without political 
clout.

Plgnalbcrl'* amendments would shift 
the vehicle replacement function to 
the Department o f Administration's 
D ivision  o f  G eneral S erv ices and 
S u p p ly , w h ich  he f e e ls  has the 
administrative expertise  needed to 
handle it, at the same time stripping 
DOT-PF o f  its cumbersome new and

spare parts Inventory, and encouraging 
agencies to  privatize vehicle repairs

b y  u s in g  s e r v i c e s  w h ic h  a re  
commercially available, as many o f  
them are already doing.

What, one might ask, does DOT-PF 
If nk o f  all this! Not much. While 
Commissioner Knapp concurs with some 
o f  th e  a u d i t o r s ' f in d in g s  and 
conclusions, he takes strong exception 
to  their recommendations, which he 
says are Ul-tdvlsed. Knapp said in a 
letter responding to the audit report: 
"We strongly disagree with your main 
recommendation and, If Implemented, 
we fe e l  It w ill m ove th is  S ta te  
b a c k w a r d s  m any y e a r s  In the 
equipment field.3

Knapp said his partment has 
a l r e a d y  m a d e  a n u m b e r  o f  
Improvements In the operation o f the 
working capital fund, with others soon 
fo r th c o m in g .  As for the fund's 
unseemly cash surplus, Knapp pointed 
out that the legislature has the power 
at any time fo  transfer any or all of 
it Into the general fund for other 
user, and has in the past done so.

But PlgnaK)cr< is not persuaded. 
While he concedes that Knapp has 
made some needed Improvements, he's 
convinced that the capital working 
fund Is beyond redemption in DOT-PF's 
hands, and needs a major overhaul.

(Continued from  page 31

Grand Jury Illegally Granted 
Immunity to Impeachment Witness

The J u d icia l Council report on 
The Investigative Grand Jury In Alaska 
reveals in an obscure footnote that 
the grand Jury which recom m ended 
impeachment proceedings against Gov. 
Dili S h e ffie ld  last year i l l e g a l ly  
g r a n t e d  w h a t  Is  k n o w n  as 
"transactional Immunity" to one o f  the 
key witnesses In the Investigation, his 
chief of staff, John Shively,

Transactional Immunity protects 
the Im m unized w itn ess  a g a in s t  
prosecution for any o f the transactions 
or occurences that are the subject of 
the compelled testimony. Alaska law, 
the report says, o ffers only what Id 
known as "use Immunity," which forbids 
later use against the witness of cither 
the ev id en ce  he or she has been 
fo rce d  to  g iv e , or new e v id e n c e  
derived from it.

Under the grant o f transactional 
Immunity, Shively told the grand Jury 
that he had destroyed a copy o f lease 
documents bearing the g ov ern or 's  
initials (thus suggesting that Sheffield 
had seen and would have been awaro 
o f  them), and that he (Shively) had 
lied to investigators about his own 
knowledge of them.

According to  the council report, 
use Immunity is not as b roa d  as 
transaction al immunity, which is 
"argued by some to  be th e  on ly  
workable approach. In practice," the 
report says, "transactional immunity 
has been granted to some witnesses In 
Alaska."

Justice Jay  Rahinawltz . ex officio 
chairman o f  the Alaska Judicial Council

come in and ask the court to  strike 
portions o f  It. For that reason , 1 
would object to it."

But B u ck alew 's objection was 
overridden In favor o f  the v iew  o f  
another delegate lacking his vision, 
w ho r e s p o n d e d :  " T h e y  d o  not 
n e c e s s a r i ly  have to  defam e any 
Individual or mention him by name."

PEDERAL LAW

The cou n cil's  report points out 
that even the federal Organized Crime 
A ct o f 1970 "provides an opportuity 
for named individuals to respond (to 
grand jury reports), requires that a 
report be served upon each  person 
named In It and given 20 days to file 
and answer, and that the response 

j s h a l l  becom e an appendix to  the 
report.

Says the draft report: "Federal 
courts have carved out and continue 
to carve out exceptions to  the grand 
jury's reporting power to protect basic 
fairness and the rights o f  individuals. 
Most federal courts have held that a 
grand jury has no authority to lssuo a 
report that accuses an unindlcted 
Individual o f  an indictable o f fe n s e , 
with some exceptions made for reports 
criticizing federal public officials."

Here are more o f  the relevant 
findings conta ined  In the Jud icia l 
Council's draft report which reflect 
due p r o c e s s  p r o t e c t io n s  fo u n d  
elsewhere, but not in Alaska's grand 
Jury process:

-  In C a liforn ia , a comment In a 
grand Jury report which refers to an 
unlndicicd individual Is not privileged, 
and such Individuals have »he right to 
sue grand juries for libel;

-  In Georgia, an accu sed  pub lic 
o ffic ia l has the right to testify before 
the grand Jury at the conclusion o f  
th e  s t a t e 's  e v id e n ce , and is not

• subject to  cross-exam ination. The 
accused and his or her counsel hive 
the right to be present during the 
presentation of all evidence;

-  A California court has held that 
although no state  law s p e c if ic a lly  
authorizes Judicial review o f grand 
Jury rep orts , a lim ited  rev iew  Is 
Implicit in the enactment o f  statutory 
limits on Investigatory and reporting 
authority, and confirmed by a common 
law decision which re co g n ize s  the 
propriety  o f court review. It added 
that the court's "sole function in this 
realm lies In Its power to prevent the 
filing o f an Illegal report."

At last Friday's Judicial Council 
m eeting with the Joint J u d iciary  
Committees, State Sen. John Sackctt, 
R-Ruby, asked members o f the council 
and Its sta ff why they had narrowed 
the scope o f tho study to cover only 
the grand Jury's investigative nnd 
reporting functions, failed to  examine 
the topic more broadly, and ignored 
the S en ate 's  request fo r  s p e c if ic  
recommendations.

Francis Brem son, the council's 
executive director replied thnt time 
and budget constraints, along with Lhe 
council's effort to  submit It's report 
to  the legislature during the current 
legislative session, led to Its decision 
to  Issue a d ra ft report as soon as 
possible. He said the council plans to 
circulate the draft report for comment 
before finalizing It.

Sackctt said that the Senate had 
placed neither time nor budgetary 
r e s tr ic t io n s  on Its request for the 
grand Jury study, and ho and other 
leg is la to rs  asked whether specific 
recommendations would be forthcoming 
In the final report. Sackett was one 
o f the aenators w ho, during the 
s p e c ia l  impeachm ent sesalon last 
summer, were highly cr itica l o f  tho 
ch ief prosecutor's o ffice , the Judicial 
branch and the grand Jury for thalr 
ro le s  In recommending impeachment 
proceedings against tho governor.

B o th  B re m so n  an d  J u s t ic e  
Rablnowltz, the council's  ex o ffic io  
chairm an, said they fe lt  the group 
might agree to expand the report and 
Include sp ecific  recommendations in 
the final version, but that could take 
more time and money. Rablnowltz told 
Sackett, however, that he did not fuel 
It was appropriate for the council to 
review and judge the prosecutor's ind 
gran d  J u ry 's  perform an ce in the 
governor's case.

The veteran Justice later told 
the Capital Reporter that he met with 
Senate Judiciary Committee Chairman 
Pat Rodey, D- Anchorage, after the 
council meeting, and they agreed to 
ask the Senate for additional funds to 
c o m p le te  th e  re p o rt  -  Including 
concrete recommendations -  before 
the end o f the ecsston in mid-May, and 
to expand it to Inelude a study o f  the 
grand Jury's Important "charging" 
function, as well as the role o f the 
sta te  prosecutor and judges In the 
grand jury system. The second phase 
of the report, Rablnowltz said, would 
be completed and submitted to  the 
legislature next year.
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EXECUTIVE SUMMARY

I n t r o d u c t  i on

On August  5, 1985,  f o l l c w i n g  t he  c o n c l u s i c n  o f  i t s

d e l i b e r a t i o n s  i n t o  t he  m a t t e r  o f  i s s u i n g  a r t i c l e s  o f  imoeachment  

a g a i n s t  Governor  W i l l i a m  J .  S h e f f i e l d ,  as had been recommended by a 
Juneau grand j u r y ,  t he  A la sk a  Senate adopted  S. Res.  5 am c a l l i n g  
upon t he  A laska  J u d i c i a l  C o u n c i l  t o  " s t u d y  use o f  t he  power o f  t h e  

T e n d  j u r v  t o  i n v e s t i g a t e  and maKe re com menca t i ons . . . "  and " . . . t o  
:on a i d e r  a o o s s i c i a  amendment t o  t h e  S t a t e  C o n s t i t u t i o n . "  Ip  

a a o o ~ s e to t n a t  - a c u e s t .  t ne  ~ j c i c i a _  C o u n c i l  .undertook t o  i d e n t i f y  
. , 3  ' /egKi iesses t ne  e x i s t i n g  svstem -no a l t e r n a t i v e s  ac c o te c  

t t r . e r  j u r i s d i c t i o n s  o r  recommenaea oy n a t i o n a l  o r g a n i s a t i o n s  t n a t  

- l a s k a  m g n t  c o n s i d e r  i n  a a c r e s s i n g  sucn weaknesses.

Dur i ng  t he  cou rse  o f  t ne  s t u d y ,  tne  o o s s i o i e  neec r'or

t d d i t i o n a i  due p rocess  p r o t e c t i o n s ,  i n c l u d i n g  s i g n t  to c o u n s e l  anc 
T ion t  to  n o t i c e ,  .--as sug ges ted .  However,  .- i laska j u d g e s  ano 
a t t o r n e y s  i n t e r v i e w e d  a u r i n g  t h i s  s t u a y  c i t o o  the the  grano j u r y ' s  

r e p o r t i n g  f u n c t i o n  as the  area most  i n  need o f  a t t e n t i o n .  Thus, t he  

r e p o r t  t h a t  f o l l o w s  f ocuses  upon tne r e p o r t i n g  oower o f  t ne  

i n v e s t i g a t i v e  grano j u r y ,  i n d u c i n g  :na cue p r o ce ss ,  j u d i c i a l

r e v i e w ,  and r e p o r t  p u o l i c a t i c n  . I m p l i c a t i o n s  o f  tne e x e r c i s e  o f  t h i s

powe r .

I . The C o n s t i t u t i o n a l  Rower to  I n v e s d c a t e  and Make

Recommenoat ions.

THE INVESTIGATIVE GRAND JURY IN ALASKA

A r t .  I ,  3 8 o f  the  A laska  C o n s t i t u t i o n  s t a t e s :
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"Tne power of grana juries to investigate anc make 

rscommencations concerning the puolic welfare or 

safety snail never pe susoe.nced."

"PuDiic welfare or safety" has been intaroretea very

oroaGlv ana includes concerns with public order, health, or morals.

Slack's Law Dictionary defines general welfare as "the government's

concern for the health, peace, morals, ana safety of its citizens."

"Suspend" is defined in case law and by Slack's as "to cause to

cease for a time; to postpone; to stay, delay or hinder." In other

•o“cs. the Alaska Constitution gives granc juries tne cower to

---..urate _rtc anc ..iake recommenaations caarsssinc virtually 

- ' ;■ cup—  ic.ncern. ‘hip .. rcac .enera_ cower can never ce

because j . tana j u r y  : ecommencacrons . r e  - ov f e

ccuuuamsnt  t n a t  tn-?v concern o l j  : ar j. tv i nn  e u i ' i r e " .  nranc
c a o o r t s  -  . a s a a  i«.v a me i . a e s , - t o  r.rnenu r e ' f r r a i  : c

■. U D C ki A — — 1 41 ; ‘J  /  J .  I H l jw i l  — 1  1 J \J Jm W S  « 2 . -4. — ' — * — - 'J k. w x ^  w O l  | L C w  U

and pa o u o i i r n e o  n i e t n e r  - r  o t  uccomppnijc . / . .d ictn. - ;ar .s. Tne
l i m i t a t i o n s  on . a c c r t  c o n t e n t  m a t  e x i s t  _n o t n e r  s t a t e s  ana t ne  

f e a e r a i  system r ,  .c or no re  r e s t r i c t i v e  - r a n t s  o f

• c o n s t i t u t i o n a l  . .utnc ; : . t y . fne a d o p t i o n  - f  scmparaoie

l i m i t a t i o n s  i n  u j -ah Oo_ u . : e au i r s  c o n s t i t u t i o n a l  amsncment to 

r e s t r i c t  tne  suocscc . ; a . o r  i n v e s t i g a t i o n s ,  to _ i . . u t  t ne  pu rposes

o f  r e o c r t s ,  ; r  "s c t . terw i se  j  f  f  r. i  v e l y  susoeno tne  cecommendat i on
power o f  the  grana j u r v .

Even -/i snout  c o n s t i t u t i o n a m e n d m e n t ,  nowever ,  j number o f  

•procedures co u l d  he caoc ted  t h a t  c o u l d  n r o v i d e  f o r :  r r e a t e r  cue
p rocess  p r o t e c t  Lon * j f  i n d i v i a u a i s  ’ amec o r  c c n r r e c  * t  i n  v.cnorca ;

u u i - L a J  ' eviev/  j f  r e n c r t a ;  -nr. . r .annaros :■ .. . c a t  i nn  ..no
s i s  s e m in a t i o n  or  r e p o r t s .
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A . Due P rocess :  P r o t e c t i o n  o f  I n d i v i d u a l s  Name1:

R e fe r r e d  to  i n  R e p o r t s . Bas i c  f a i r n e s s  and c o n s t i t u t i o n a l  

p rocess  may r e c u i r s  t h a t  u n i n d i c t e d  i n d i v i d u a l s  named i n  g ranc  

reoo r t s  oe p r c v i o s d  w i t h  c e r t a i n  p r o t e c t i o n s  no t  c u r r e n t l y  r e e ­

dy A laska  l aw.  U n i n c i c t e o  i n d i v i d u a l s  named i n  a t  l e a s t  t h r e e  A: 

grand j u r y  i n v e s t i g a t i v e  r e D o r t s  l a c k e d  a forum o r  mecnanism th :  

wh i ch  t o  resoono t o  such c r i t i c i s m s .

I n  o t n e r  j u r i s d i c t i o n s ,  t he  f o l l o w i n g  r i g h t s  have 

re c o g n i z e a  t o  be p a r t  o f  due p r o c e s s :

r i z n t  t o  r ev i ew  the  r s o c r t  p r i o r  to  

_s__. ra t i on  ( F l o r i d a . Mew yo r k .  'lev/ J e r s e v ; :

■ _ - - — - - ~ c ‘" ?ac3n t  " j  r " s 0  r  "*a s t ' c o n v to

,;r ;ne t r a n o  j u r v  ( U . S . .  *ew o rx .  aw

" i t n t  co suomi t  a w r i t t e n  rasoonse ' U . S . .  

<!ew J e r s e y ; ;

r i - n t  co .nova co ; ' punoe c e r t a i n  p o r t i o n s  

. s c o r e s  i o n a a , n c A ; j

.earinq or.u/or aocea.

aw -aisev i;

S. ■ na n g h r  t o  sue grano j u r y

«. C a i i  f o r n i a  J ;

The r i g n t  to a f a i  

Mew Y o r k ) ;  and
r t r i a l  o r  h e a r i n g  (U . S . ,

i ne r ign- .  to re v iew the grano , ;urv t  ransc r i o t  

‘"Mew J e r s e y ; .

: or 

due 
j u r y  

; i  red 
L a s k a 

rough

been
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c u c i c i a l  Review

;c

:c v i c m a  5 ran a a res

s t a t u t e s

j u d i c i a l

case e x i s t  i  n A laska

rev iew  o f  grand j u r y  r e p o r t s ,
• t r i e r  m an  the c o n s t i t u t i o n a l  r e q u i re m e n t  t n a t  the r e o o r t  add ress  

rone asoec t  c f  " t h e  p u b l i c  w e l f a r e  o r  s a f e t y " ,  j ud ges  have no 
■ c c i t i c n a l  gu idance i n  r e v i e w i n g  t h e  s u b j e c t  m a t t e r  o f  r e o o r t s ,  t he  

c i r c u m s t a n c e s  under  m i e n  a r e o o r t  sno u ld  be i s s u e o ,  and t h e  c o u r t ' s  
o D l i g a t i o n  t o  l i m i t  o r  c o n t r o l  t he  d i s s e m i n a t i o n  o f  sucn r e p o r t s .

I n  o t h e r  J u r i s d i c t i o n s ,  g u i d e l i n e s  f o r  j u d i c i a l  r e v i e w  nave 

m ^ i c c a c .  ” ■ m . r a i i v , s u m  g u i d e l i n e s  o r c v i o e  m a t  t he  guess 

c r r  t  a i  n o  r c m c . - c m u o  f o r  ccmo. i ance  tr. n one c r

o m e n  c j c i o n a i  scooe 

. o x .  • o r m a . ,oa to r

:ons xOe n t i r ce d  

c t ec  tea  (U.J  

- O l o r a a o . .aba ; ■

c eo o r t  i r e • o . , C L >

e s c - g = c i j n

■x — 1 . 0x010/ !

:u c u r i n g  m e  cou rse  or one 

. :J . J . - *ew J e r s e y ,  “ i a n a s ,

•r ? n a i  n a s ore cucn o r t ed  by e v i  a e n c e p re se n te d  
d u r i n g  t h e  i n v e s t i g a t i o n  (U.S.  . New i o r k ) ,

3f|rM ; ' r
. e e o a r i .  . f i . l i  - a t  p r e j u d i c e  

! s 'U. ' .  , ' ' 'iw fo rk ,  ' a s h i ng  t on  ,
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o'. Release o f  t h e  r e p o r t  w i l l  no t  compromise t he

grano / j u r y ' s  assurance o f  c o n f i d e n t i a l i t y  t o

w i t n e ss e s  ( C a l i f o r n i a ) ;  and

7. Release o f  t he  r e p o r t  would be c o n s i s t e n t  w i t h

the  p u b l i c  i n t e r e s t  (New York ,  Wash ing ton ,

A3A) .

A f t e r  r e v i e w  o f  t he  r e p o r t ,  c o u r t s  have t h e  a u t h o r i t y  

1. C a l l  f o r  f u r t h e r  t e s t i m o n y  ( U . S . ,  Mew J e r s e y ) ;

• ■ ~ e '2oort U.S., Ms ?/ or--.. - l e n d s .

..... r ecoc t  r  a c !' 10 t n s  ; rano ~ • j r ''

. : - g ran t  c o n s i s t e n t  w i ch  the  c o u r t 1 ; r i n c m o o  

2 "/ wsrsey > ;

I. j . ; _c a in  o c r t i u n s  o r  2 j._ ~ a
. ir c j v  , i■ _  j r i d a , . i s 3 c u r _ .  • .3

~. .rev.tew i i t v  : o r * . 3uom1 1 1 ao anu j o s s i ». — y

exounce c c r t i c n s  .-.5A): .-.no

earings

' — .'1 ' ■\~r\ j ,

J . P u c i i c a c i o n  ana . d i ss e m in a t i on  o f  Repor ts

P o l i c y  u e c i c i o n s  a l so  neec to be made r e g a r o i n o  puo i  

e m i n a t i c n  o f  ’ e o o r t s  and access  to  the grand j u r v  re 

p o r t s  ore rased.  Ehou lc  n l  grand i u r v  - e o o r t s
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ouciic ana filed as public records, or should the decision to 

ouolisn deoena upon whether or not a report is accompanied by an 

indictment. or a named oartv has been held to answer? If a reoort 

critical of an inoividual can be published unaccompanied bv an 

indictment, should the record be destroyed, sealed or preserved? 

Shouic the grand jury or the court or both have the authority to 

determine to whom and for what purposes reoorts may be issued? 

Should a reoort be issued for purposes of exoneration?

Solutions to some of these problems have been developed in 

;urisoicticns : New York and New Jersey authorize transmittal

was not 

: n c ’ c c ..i a

etc- cr .maiccmants .'V 

zcpeziy have issuea;

contamea ,o recommendations, acvice or 

statements mat .infringed on the prerogatives 

or other tranches uf government; and

rendered no moral or social judgments.
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The solutions to these publication and dissemination 

Golems will deoenc, to a large extent, on the alternatives adootec 

rrotection of oersons named in grand jury reports and for 

fining the appropriate scope of judicial review.
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EXECUTIVE SUMMARY

Introduction

On August 5, 1985, following the conclusion of its

deliberations into the matter of issuing articles of impeachment 

against Governor William J. Sheffield, as had been recommended by a 

Juneau grand jury, the Alaska Senate adopted S. Res. 5 am calling 

upon the Alaska Judicial Council to "study use of the power of the 

grand jury to investigate and make recommendations..." and "...to 

consider a possible amendment to the State Constitution." In 

response to that request, the Judicial Council undertook to identify 

both the weaknesses of the existing system arid alternatives adopted 

by other jurisdictions or recommended by national organizations that 

Alaska might consider in addressing such weaknesses.

During the course of the study, the possible need for 

additional due process protections, including right to counsel and 

right to notice, was suggested. However, nlaska judges and 

attorneys interviewed during this study cited the the grand jury's 

reporting function as the area most in need of attention. Thus, the 

report that follows focuses upcn the reporting power of the 

investigative grand jury, including the due process, judicial 

review, and report publication implications of the exercise of this 

power.

I. The Constitutional Power to Investigate and Make 

Recommendations.

Art. I, § 8 of the Alaska Constitution states:

THE INVESTIGATIVE GRAND JURY IN ALASKA

PAGE -1-



"The power of grand juries to investigate and make 

recommendations concerning the public welfare or 

safety shall never be suspendec."

"Public welfare or safety" has been interpreted very 

broadly and includes concerns with public order, health, or morals. 

Black's Law Dictionary defines general welfare as "the government's 

concern for the health, peace, morals, and safety of its citizens." 

"Suspend" is defined in case law and by Black's as "to cause to 

cease for a time; to postpone; to stay,, delay or hinder." In other 

words, the Alaska Constitution gives grand juries the power to 

investigate into and make recommendations addressing virtually 

anything of public concern. This broad general power can never be 

! xndered or delayed.

II. The Reporting Power

Because grand jury recommendations are limited only by the 

requirement that they concern "public safety and welfare", grand 

jury reports in Alaska may name names, recommend referral to 

governmental or non-governmental bodies, allege indictable conduct 

and be published whether or not accompanied by indictments. The 

limitations on report content that exist in other states and the 

federal system are based on far more restrictive grants of 

constitutional and statutory authority. The adoption of comparable 

limitations in Alaska would require constitutional amendment to 

restrict the subject matter of investigations, to limit the purposes 

of reports, or to otherwise effectively suspend the recommendation 

power of the grand jury.

Even without constitutional amendment, however, a number of 

procedures could be adopted that could provide for: greater due

process protection of individuals named or referred to in reports; 

judicial review of repcrts; and standards for publication and 

dissemination of reports.
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A. Due Process; Protection of Individuals Named or

Referred to in Reports. Basic fairness and constitutional due

process may require that unindicted individuals named in grand jury

reports be provided with certain protections not currently required

by Alaska law. Unindicted individuals named in at least three Alaska 

grand jury investigative reports lacked a forum or mechanism through 

which to respond to such criticisms.

In other jurisdictions, the following rights have been

recognized to be part of due process:

1. The right to review the report prior to

publication (Florida, New York, New Jersey);

2. The right to present further testimony to the

judge or the grand jury (U.S., New York, New 

Jersey);

3. The right to submit a written response (U.S.,

New York, New Jersey);

4. The right to move to expunge certain portions

of reports (Florida, ABA);

5. The right to camera hearing and/or appeal

(New York, New Jersey);

6. The right to sue grand jury for libel

(California);

7. The right to a fair trial or hearing (U.S.,

New York); and

8. The right to review the grand jury transcript

(New Jersey).
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B. Judicial Review

No guidelines, statutes or case law exist in Alaska 

providing standards for judicial review of grand jury reports. 

Other tnan the constitutional requirement that the report address 

some aspect of "the public welfare or safety", judges have no 

additional guidance in reviewing the subject matter of reports, the 

circumstances under which a report should be issued, and the court's 

obligation to limit or control the dissemination of such reports.

In other jurisdictions, guidelines for judicial review have 

been developed. Typically, such guidelines provide that the judge 

review reports prior to publication for compliance with one or a 

combination of the following criteria:

1. The purpose or subject matter is within the 

statutory or constitutional scope (U.S., New 

York, Florida, California, Washington,

Missouri, Colorado);

2. The rights of persons identified in such 

reports have been protected (U.S., New York,

New Jersey, Florida, Colorado, At,A);

3. The findings of the report are based upon 

facts revealed during the course of the 

investigation (U.S., New Jersey, Florida,

California);

4. Findings are supported by evidence presented 

during the investigation (U.S., New York);

5. Release of the report will not prejudice 

pending trials (U.S., New York, Washington);
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6. Release of the report will not compromise the 

grand jury's assurance of confidentiality to 

witnesses (California): and

7. Release of the report would be consistent with 

the public interest (New York, Washington,

ABA).

After review of the report, courts have the authority to:

1. Call for further testimony (U.S., New Jersey);

2. Seal the report (U.S., New York, Florida, 

California);

3. Refer the report back to the grand jury for 

amendment consistent with the court's findings 

(U.S., New Jersey);

4. Expunge certain portions or all of the report 

(New Jersey, Florida, Missouri, ABA);

5. Review any reply submitted and possibly 

expunge portions (U.S., ABA); and

6. Hold in camera hearings (U.S., New Jersey,

ABA).

C. Publication and Dissemination of Reports

Policy decisions also need to be made regarding publication 

and dissemination of reports and access to the grand jury record on 

which reports are based. Should all grand jury reports be made
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public and filed as public records, or should the decision to 

publish depend upon whether or not a report is accompanied by an 

indictment, or a named party has been held to answer? If a report 

critical of an individual can be published unaccompanied by an 

indictment should the record be destroyed, sealed or preserved?

Should the grand jiry or the court or both have the authority to 

determine to whom and for what purposes reports may be issued? 

Shoulu a report be issued for purposes of exoneration?

Solutions to some of these problems have been developed in 

other jurisdictions: New York and New Jersey authorize transmittal

of reports critical of public officials to appropriate disciplinary 

bodies. Colorado and California permit publication of reports to 

exonerate persons investigated. The federal courts in the Watergate 

case found limited dissemination of a gran jury investigative

report appropriate where the receiving agency guaranteed that the 

report would remain confidential and where the report:

1. drew no accusatory conclusions;

2. deprived no named individual of an official

forum in which to respond;

3. was not a substitute for indictments where

indictments m.-ght properly have issued;

4. contained no recommendations, advice or

statements that infringed on the prerogatives

of other branches of government; and

5. rendered no moral or social judgments.
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The solutions to these publication and dissemination 

problems will depend, to a large extent, on the alternatives adopted 

for protection of persons named in grand jury reports and for 

aefining the appropriate scope of judicial review.
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CHAPTER 1 

INTRODUCTION

1.1 Background

This study has been prompted by questions arising from a 

recent Juneau grand jury's investigation of alleged improprieties in 

the state's leasing procedures in Fairuanks. The investigation, 

initiated by the Criminal Division of the Department of Law, focused 

on the alleged involvement of the Governor's Chief of Staff and the 

Governor himself in the award of a state office lease by the 

Department of Administration. During the course of the 

investigation, the chief prosecutor hired as outside counsel a 

Washington, D.C. attorney who had once served as an assistant U.S. 

Attorney during the Watergate investigation. Prior to the conclusion 

of the grand jury's deliberations, information based on confidential 

grand jury log notes was reported in the media.

After considering the variety of choices of actions which 

the chief prosecutor and outside counsel explained were available to 

them, the grand jury opted to issue a report and not to issue 

indictments. The report criticized both the Governor's job 

performance and the "candor1' of his testimony before the grand jury. 

The report recommended, among other measures, that the Alaska Senate 

consider impeachment proceedings. The report included verbatim 

testimony of the Governor's Chief of Staff, who had been granted 

transactional immunity. The report also quoted extensively from the 

testimony of the Governor to establish his "lack of candor." The 

report was submitted to the court with the request that it be made 

public, along with a brief prepared by the prosecutors to support 

that request. No other parties participated in the hearing on this 

request. The court granted the grand jury's request and the report, 

calling for the Senate to initiate impeachment proceedings, was made 

public.
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During the course of the Senate Rules Committee's

deliberation, a number of questions arose regarding the appropriate

role and function of investigative grand As a result of

these questions, the Alaska Senate requcvHI that the Alaska

Judicial Council study the "use of the power jr the grand jury to

investigate and make recommendations," and "make recommendations to

the supreme court and the legislature to assure effective and proper

use of that power with effective safeguards to prevent abuse and

assure basic fairness."'1’ Because the Alaska Constitution states:

"The power of grand juries to investigate and make recommendations

concerning the public welfare or safety shall never be
2

suspended," the Senate also asked the Judicial Council "to 

consider a possible amendment to the State Constitution concerning 

the need to strengthen the grand jury system consistent with due

process and standards" such as those being developed nationally.'3

1.2 Scope and Methodology.

In response to this request, the Council saw its

responsibility as identifying potential problem areas in the 

investigative grand jury process and of recommending solutions or 

alternative solutions to such problems. Following a preliminary 

review of the literature, the Council decided to focus its attention 

on two general areas— the power to investigate and the power to make 

recommendations (reports). Issues unrelated to the reporting 

function were generally treated as falling outside tne scope of 

analysis. To the extent such issues were defined and analyzed, 

however, they are presented in Appendix B, which is intended to 

serve primarily as a resource for future research efforts.

Once the scope had been defined, the Council identified the 

following key issues to address during the course of the study:

1. What subjects may be investigated?
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2. How are investigations initiated?

3. Can grand juries issue reports?

A. Under what circumstances?

B. What can be included or precluded?

C. What protections are and can be provided for 

persons or institutions named in reports?

D. Are reports public?

E. What guidelines are needed for judicial 

review of grand jury reports and reporting 

procedures?

The Council then:

1. Documented law and practice in Alaska;

2. Identified potential problems and abuses 

through:

A. Interviews with judges, attorneys and former 

grand jurors;

B. Analysis of grand jury investigative 

reports, transcripts and case law; and

C. Review of grand jury reform literature;

3. Reviewed approaches to such problems developed 

in other jurisdictions or recommended by 

national grand jury reform organizations, to 

identify appropriate solutions.

These findings are presented as follows:

Ch. 2 History of the Grand Jury and the grand jury 

reform movement;
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Ch. 3 The Investigative Power and the Reporting 

Power in Alaska, in the federal courts, and

in other states; and

Ch. 4 The Reporting Power:______ Procedural

Limitations, which describes the due

process, judicial review and publication 

and dissemination aspects of the

recommendation (reporting) power in Alaska, 

at the federal level, and in other states.

Additional issues, not exclusively part of the 

investigative and reporting functions, including the relation 

between the prosecutor, judge and grand jury; due process 

considerations; and confidentiality concerns; are treated in 

Appendix B.
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CHAPTER 2

HISTORY OF THE GRAND JURY AND ITS INVESTIGATIVE AND REPORTING POWERS

2.1 History of Investigative Grand Jury

2.1.1 Pre-Revolution

The word "jury" comes from the Old French "jurer" which 
4

meant "to swear". The word is now used to mean a body of men

and/or women sworn to give a verdict on some matter submitted to 

the..i.'> In the context of the courts it has come to mean a body of 

people legally selected and sworn to inquire into matters of fact 

and to give their verdict according to the evidence. The word 

"grand" comes from the Middle French and means having more 

importance than others, being foremost.^ In the context of the

courts, the grand jury is the jury which makes the crucial initial 

determination whether or not to indict a person accused of a serious 

crime based on evidence and charges presented to it by a public

prosecutor.

The grand jury developed from the Grand Assize of twelfth 

century England.^7 The word "assize" or "assise" is French for 

foundation or basis.® The Grand Assize was established by King 

Henry II and consisted of a body of noblemen drawn from the

countryside to report on, or lay the foundation for charges of, 

crimes in their neighborhoods. The Grand Assize was the "sword" of 

the royal government.

The character of the grand jury, like the character of the 

trial, has evolved and changed over the centuries. In the days of 

the Grand Assize, accusation by that body was followed by trial by 

the ordeal chosen by the accuser. The Lateran Council abolished 

trial by ordeal in 1215, in favor of having the accused tried by the 

jury that indicted him or her. It was at the same time the practice
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of royal judges to fine and imprison jurors who found a defendant 9
not guilty. By the middle of the fourteenth century the accused

could strike from the trial jury any member of the indicting grand

jury. About this time the idea of grand jury secrecy was born: The

grand jury began to hp^r testimony in private to resist pressure

from the crown. It wasn't until the next century however, that 

judges discontinued the practice of cross-examining grand jurors 

about their findings.10

In 1681 King Charles II and his royal prosecutors sought to

have a grand jury indict for treason two outspoken protestant

opponents of the King's attempt to re-establish the Catholic Church

in England.11 The King demanded that grand jury proceedings in

this case be held in public. The Grand Assize resi asserting

under pressure the power to question witnesses in prJ e, which

meant most especially without the presence of the royal 12
prosecutors. After hearing the evidence, the Grand Assize 

refused to indict. This instance is credited as the initial 

exercise of the grand jury's power to shield accused persons against 

prosecution,13 but the king in that case simply resubmitted the 

charge to another assize in a different town, and the second assize 

obliged him by indicting both men.14

The practice of grand juries commenting on their findings 

outside an indictment or no-true-bill also has early roots. In 1683 

an English grand jury without returning a formal indictment charged 

certain Whigs, including the Earl of Macclesfield, with disloyal and 

seditious conduct. The Earl sued the members of the grand jury for 

libel. The defense urged that "it is the constant universal 

practice" of grand juries to present to court any matters concerning 

the business of the county, and that this was commonly done in 

"every assizes and sessions." The plaintiff argued that "the law 

never did empower a jury or any other, to blast any man's reputation 

without possibility to clear it," and that grand juries may louge
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only specific charges of crime. The court without opinion

unanimously found for the defendants.^-5 Legf.l historians have 

documented numerous reports issued ir, England in the 17th and 18th 

centuries, criticizing abusive market practices, reporting on 

horseracing and cockfighting, on the supervision by the justices of 

houses of correction, on the use by innkeepers and vendors of false 

drink measures, and on the improper care of bridges, highways and 

other county property.̂

During the mid- and late 17th century and the years

following, the populations of the newly established English colonies 

in America took up the transplanted grand jury power. Initially the 

bodies were simply extensions of the English Grand Assize. For 

example, a 1642 royal decree ordered Virginia churchwardens to aid 

in local law enforcement by delivering "presentments of the 

misdemeanors of swearing and violating the Sabbath that to their 

knowledge had been committed during the preceeding year."'*'7 All 

of the American colonies had some type of grand jury system in place 

by 1683.18

As the Revolution approached, grand juries became less 

responsive to the wishes of the loyalists and more sympathetic to 

those resisting British rule. The first clear assertion of the

shield function is said to have occurred in 1743, in the case of a 

newspaper publisher who had criticized the colony's governor. The 

governor sought to have the newspaper publisher indicted for libel. 

Two grand juries refused to indict.

In 1765 a Boston grand jury refused to indict the leaders 

of riots against the Stamp Act. It was during this time that the

grand jury gained its reputation as a shield against unwarranted 

prosecution and governmental oppression.
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The grand juries of the colonies, in addition to scieening

prosecutions, exercised their powers to investigate criminal

activity and "as spokesmen for the people, sounding boards for their
19

leaders, and vehicles for complaints against officialdom." A

different product than the straightforward disposition of charges

commonly resulted from these wide-ranging investigations, a product 

which became known as the grand jury report:

Grand jurors in the colonies inspected and reported 

on the conditions of public roads, the performance

of public officials, and the expenditure of public

funds. In New York, the grand jury successfully

petitioned the Duke of York to grant the colony an 

elected assembly. Subsequently, the crown abolished 

this newly created assembly and the grand jury 

expanded its power accordingly. Colonial New York 

grand juries engaged in such legislative func ions

as ordering dispensers of alcoholic beverages to 

provide lodging for their patrons.

In Boston, grand juries mobilized public opinion 

behind movements for improved public administration.

When a grand jury threatened to indict the city of 

Boston for not keeping the streets in safe 

condition, the Town Meeting reacted by repairing the

streets rather than hiring a lawyer to defend it in

criminal prosecution. In Annapolis, grand jury 

protests against corruption and incompetence forced 

the city council to meet regularly and to be more 

responsive to the people's needs.

*#*

. . . In Philadelphia, a grand jury initiated a

program of resistance to British rule; it denounced
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the use of the tea tax to pay the salaries of

British officials, promoted a boycott of British

goods, and called for collective action with the
20

other colonies for redress of grievances.

2.1.2 Feaeral Grand Juries

In 1791, the fifth amendment to the U.S. Constitution was

adopted. It provides as part of due process: "No person shall be

held to answer for a capital, or otherwise infamous crime, unless on21
a presentment or indictment of a Grand Jury..."

Federal Investigative Power

Federal statutory law mandates grand jury indictments when
22

the penalty for a crime may exceed one year imprisonment. Under

the Federal Criminal Code and Rules of Criminal Procedure the grand

jury has been granted the power to compel the testimony of witnesses
23

by issuing subpoenas and, where necessary and appropriate
24

granting immunity . It has the power to compel the production of 

physical or documentary evidence under looser evidentiary and 

exclusionary standards than those that apply at trial.25

Federal Reporting Power

Under the Federal Rules of Criminal Procedure a grand jury 

has only two explicit products— a grand jury can issue either an 

indictment or a no-true-bill.26 Federal grand juries, while

acknowledged to have the power to investigate widely, had not been 

thought to be empowered to issue reports, that is, written 

criticisms of people or organizations, in situations where an 

indictment is not permitted or justified.27 The authority of

federal grand juries to issue reports is neither expressly granted

nor denied in the Constitution, Federal Code or Rules of Criminal
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Procedure (before 1970). In a 1953 case a federal district court

judge ordered a report expunged from the records of the court saying

that "the great weight of authority is that such reports exceed the
29

powers of the Grand Jury and may be expunged." Reports were 

nevertheless issued, and acknowledged as traditional."50 The law 

and practice with respect to the legality and appropriateness of 

grand jury reports has remained confused.31

In 1970 The Organized Crime Control Act provided that

special orqanized-crime grand juries would have the specified power

to publish reports at the completion of their terms on certain kinds

of noncriminal conduct by appointed public officials or 
3 2

employees. Numerous safeguards were built into this
33

legislation. A number of federal court judges in recent years 

have ruled that grand jury reports are permissible under certain
34

circumstances. In 1974, Judge John J. Sirica upheld the power 

of the Watergate grand jury to issue a report as well as a 

recommendation that it be forwarded to the House Judiciary Committee 

for use in the impeachment inquiry.35

2.1.3 State Grand Juries

The Fifth Amendment to the U.S. Constitution’s mandate of 

an accused’s right to indictment by grand jury has been held not to

be applicable to the individual states. In 1884 the U.S. Supreme

Court ruled that for the states the filing of an information by a

prosecutor was a constitutionally permissible alternative to

prosecution by indictment. The authority of states to choose 

whether or not to use the grand jury has been upheld.37 As a 

result, while a number of state constitutions require a grand jury 

indictment for certain categories of crime, other state 

constitutions leave it to the legislature to specify the rules 

governing the initiation of prosecution. The legislatures generally 

allow prosecutors the discretionary power to choose between the use

28
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of grand jury indictment or the filing of an information, the latter

usually in conjunction with some sort of probable cause hearing.

Today grand jury indictment is required for all crimes in four

states;38 for all felonies in fourteen states;39 for only capital
40

crimes in six states. Grand jury indictment is optional in

twenty-six states.^

State Grand Jury Investigatory Powers

With respect to the exercise of investigative powers, state 

grand juries have long taken the lead in battling political

corruption, often acting on their own initiative in the face of 

opposition from a district attorney:

In New York City, in 1872, an extensive grand jury 

probe toppled the notorious Boss Tweed and his

cronies. Since the district ittorney was closely 

associated with Tweed, the panel acted independently 

of him, conducting its own investigation and

interviewing witnesses without the prosecutor's 

help.

In Minneapolis, in 1902, a grand jury hired its own 

private detectives and amassed evidence sufficient 

to indict the mayor and cause the chief of police to 

resign. After removing these officials, the grand 

jury acted as a committee of public safety and 

effectively governed the city. Five years later, in 

San Francisco, a grand jury indicted the mayor and 

named a new reform mayor to run the city^2.

State grand juries have also traditionally investigated non-criminal 

matters concerning public welfare or safety. Recently some states 

have passed legislation attempting to define the areas grand juries 

may investigate for other than evidence of specific criminal 

activity.̂
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State Grand Jury Reporting Powers

With respect to reports, the practice on the state level is 

extremely varied. The law governing the reporting practice on both 

federal and state levels is far less developed than that governing 

thfc indictment process because the major role of grand juries has 

always been the screening and investigation of specific allegations 

of criminal violations. The number of grand juries that have issued 

reports is very small when compared to the number of grand juries 

that have met to consider criminal cases and issued indictments or 

no-true-bills.

Somj states prohibit grand jury reports where there is not
44

sufficient grounds for indictment. Those that permit them

usually limit the reporting powers, such as the apparently universal
45

prohibition against commenting on purely private activity.

Reports criticizing elected officials tend to be allowed only where
46

there is statutory authority, and there is authority that a

statute requiring the grand jury to inquire into misconduct in

public office does not imply a power to report the result of the

inquiry where no crime is charged.^7 A general rule appears to be

that in the absence of statutes a grand jury has no right to file a 

report reflecting on the character or conduct of public officers or 

citizens, unless the report is accompanied or followed by an
A Q

indictment. The power to report on general conditions in the

community, even though a public official's name may be referred to,
AQ

has been held to be broader. States subject grand jury reports

to varying degrees of judicial review.50

2.2 History of Grand Jury Reform

The grand jury has long been the subject of intense 

controversy and the object of reform efforts nationally and 

throughout the states. For more than sixty years reformers have
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questioned the continuance of the grand jury system, at least with

respect to the screening function. About half the states have
52

eliminated or strictly limited this function. The Alaska

Judicial Council addressed the screening function of the grand jury

in Alaska ten years ago, and recommended that the individual be

given the right to waive grand jury proceedings in favor of a
53

preliminary hearing.

Reform efforts nationally and in the states today focus on 

abuses of the grand jury's investigative powers. The recent call 

for grand jury reform was originally addressed towards federal 

procedures. Perceptions of abuse arose in the grand jury 

investigations of the Justice Department's Internal Security

Division in the 1960s and 1970s into the activities of public 

dissidents. In addition, the use of the federal grand jury was 

steadily increasing, especially for investigating complex white 

collar crime, organized crime, and public corruption. Charges of 

abuse began to be made by business leaders and civil attorneys whose 

clients were being investigated for tax fraud and violations of

anti-trust laws.

The recent focus on the investigative function of grand 

juries resulted in the establishment of a Grand Jury Committee by

the American Bar Association's Section of Criminal Justice in 1974. 

After seven years' work the committee proposed 30 legislative 

principles for grand jury reform.54 Many of these have been 

accepted through Department of Justice policy statements or by

adoption into the U.S. Attorney Manual, but these are practical

guides without the force of law.

Grand jury reform in the states does not seem to have been 

prompted by claims of major abuse at the state level similar to 

those alleged at the federal level.55 State grand jury reform 

proposals appear to be adopted, at least sometimes, as part of
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larger reform movements where, for instance, an entire criminal code 

including the sections governing the grand jury would be 

revised.56 As one recent commentator indicates: "For the most

part the changes which have been proposed are designed to reform the 

grand jury by implementing a number of due process protections with 

vespect to the operations of the grand jury and have orincipally 

been directed at its investigatory role."57
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CHAPTER 3

THE INVESTIGATIVE POWERS 4 THE REPORTING POWERS

In Alaska the institution of the grand jury serves two

distinct functions. In the first and most exercised function, the

grand jury serves as the charging body for crimes committed within

its jurisdiction. The grand jury considers evidence presented to it 

by the state's district attorney who has investigated the crime or 

crimes in each case. The grand jury decides, for each of the

district attorney's charges, whether the district attorney's

evidence is sufficient to call for the individual or individuals

facing the charge to stand trial. If the majority of grand jurors 

finds the evidence sufficient, the foreperson of the grand jury

signs the indictment prepared by the district attorney and marks it

a true bill. The individual is in this way indicted to stand

trial. If the majority of grand jurors do not find the evidence

sufficient, the foreperson marks the indictment not a true bill, and 

signs what is then referred to as a no-true-bill. This function is 

referred to as the grand jury's charging function.

58
In the second more rarely exercised function, the grand 

jury itself serves as an investigative body. In response to

instructions from the court or the district attorney, or in response 

to petitions or requests from the public, or on the initiative of a 

majority of the members of the grand jury, the grand jury

investigates concerns affecting the public welfare or safety. These 

public welfare or safety concerns may arise from criminal or 

potentially criminal activity, or they may involve non-criminal 

public welfare or safety matters. After completing its 

investigation, if the grand jury has found sufficient evidence to 

charge an individual or individuals with crime, the grand jury may 

asK the district attorney to prepare an indictment or indictments. 

The foreperson of the grand jury then signs such indictment or 

indictments, confirming the indictment or indictments as true bills.

PAGE -22-



The law is unclear as to whether or under what circumstances

the grand jury may also file a report, or may file a report in the

alternative. When the grand jury does not find evidence to warrant

indictment, the practice of ■jrand juries has been to issue a report

to the court summarizing the findings and conclusions of the

investigation. Grand jurors are authorized by law to make5 9
recommendations. The nature and scope of these recommendations 

is not defined.

The grand juries of England ana of the colonies, in addition 

to filing charges, conducted investigations of criminal act /ity and 

generally acted as "spokesmen for the people, sounding boards for 

their leaders, and vehicles for complaints against officialdom."60 

The tradition has continued both on the federal level and in the 

states, amidst an accompanying continuing controversey about the 

bounds of this power. The importance of the investigative function, 

however, is not questioned. Although not explicitly set out in the 

U.S. Constitution, the grand jury investigative power continues to be 

exercised on the federal level. Although half the states have 

abolished or severly restricted the grand jury's screening 

function,6'1' all states have retained the nvestigative function of 

the grand jury.62

3.1 Investigative Power

3.1.1 Source of Investigative Power in Alaska

The Alaska Constitution addresses grand juries in Article I, 

Section 8:

No person shall be held to answer for a capital or 

otherwise infamous crime, unless on a presentment 

or indictment of a grand .jury, except in cases 

arising in the armed forces in time of war or
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public danger. Indictment may be waived by the 

accused. In that case the prosecution shall be by 

information. The grand jury shall consist of at 

least 12 citizens, a majority of whom concurring 

may return an indictment. The power of grand 

juries to investigate and make, recommendations 

concerning the public welfare or safety shall 

never be suspended. (Emphasis added.)

The first clause speaks to the grand jury's charoing function. The 

last clause addresses the investigative function. The legislative 

history of the clause speaking to the .nvestigative function suggests 

that this function was very important in the minds of the delegates 

to the constitutional convention, and that the scope of this power 

as provided for in the state constitution was intended to be broad.

Constitutional Convention

During the Alaska constitutional convention the Committee 

on the Preamble and Bill of Rights submitted a proposal whose 

Section 7 was entitled "Grand Juries, Indictments and Information." 

The clause in that proposal which addressed the investigative 

function read:

...the power of grand juries to inquire into the 

willful misconduct in office of public officers, 

and to find indictments in connection therewith, 

shall never be suspended.6-5

The commentary on the section includes the statement: "The

grand jury is preserved, for all purposes, particularly for 

investigation of public officals."64 The proposal's additional 

language allowed for prosecution by either indictment or 

information, and gave the judge power to call a grand jury at
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his/her discretion. The nature of the Committee's thinking with 

regard to the investigative function of the grand jury is 

demonstrated by the following explanation given by one of the 

Committee members:

This particular provision is exactly Section 16__

of the Constitution of the State of Missouri... The 

grand jury should certainly and definitely be 

preserved as an investigating agency. There's no

question about it at all, and the Missouri provision does 

exactly that...(Hellenthal, 1325).*

The Committee member says, "And that is why the Committee chose the 

Missouri form." (1325).

The delegates to the Constitutional Convention focused 

their discussion of the proposal on the clause which makes 

indictments optional. An ame~dment was proposed which would make 

prosecution by grand jury indictment mandatory unless waived, as it 

had been under territorial law. Proponents of the change in the 

committee proposal argued strongly that the grand jury was not the 

best charging mechanism. All delegates, however, appear to have 

supported the continuation of the investigative role of the grand 

jury:

* Testimony is quoted from the record of the Constitutional
Convention contained in Alaska Constitutional Convention 
Proceedings (Juneau, Alaska Legislative Council, March 1965), and 
will be referenced in the text by speaker and page number.
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...I think in Alaska it [charging by grand jury 

indictment] will be costly and expensive, and I 

think it is an unreasonable burden to put on the 

state, and I don't believe that it affords any 

additional protection to the accused.... Now, we 

have preserved the investigative power of the 

grand jury♦...(Buckalew, 1323'. (Emphasis added.)

The grand jury once a year investigates the jails 

[under territorial law] and sometimes is useful 

where any particular fraud or general scandal has 

occurred.... (Rivers, 1323).

...I am against the use of a grand jury in 

criminal prosecution...I would say retain the 

grand jury all right for investigative purposes 

of officials in public institutions.... it serves 

no useful purpose except for just investigative 

purposes. (Taylor, 1324).

The grand jury should certainly and definitely be 

preserved as an investigatory agency. There is 

no question about it at all...(Hellenthal, 1325).

Some of the debate suggests that some votes for mandatory 

grand jury indictment may have been cast to assure free exercise of 

the grand jury investigative function:

...[I]t is true that the investigative grand jury 

has been preserved in the bill as set forth here.

However, an investigative grand jury will only be 

called under certain specific circumstances, and 

somebody is going to have to find conditions 

pretty bad before an investigative grand jury will
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be called. Whereas a grand jury which is 

empaneled regularly, once or twice a year in our 

division, has full investigative power as well as 

the power to consider indictments. The grand jury 

is there and may take any steps that it feels may 

be necessary towards investigation. (Davis, 1326).

...The grand jury in its investigative power as 

well as for the fact that it is sitting there as 

a panel sometimes is the only recourse for a 

citizen to get justice...(Kilcher, 1328).

The suggestion was made to strike all of the initial 

proposal, leaving only the amendment language mandating indictments; 

At this proposal it was noted that:

The new amendment does not make any mention of the 

investigating powers of the grand jury, and I have 

been told they would still have those powers under 

the Federal Constitution, but I believe it should 

be mentioned in our constitution because I think 

that is one of the most important duties of the 

grand jury. (Barr, 1344).

The delegate speaking suggests returning to the language in 

the initial Committee proposal which refers to the grand jury's 

investigative powers:

The power of grand juries to inquire into the 

willful misconduct in office of public officers, 

and to find indictments in connection therewith, 

shall never suspended.
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When the subject of investigative powers arises again, the 

language proposed is somewhat different. The new suggested language 

reads:

The power of grano juries to investigate and make 

recommendations concerning conditions detrimental 

to the public welfare ur safety shall never be 

suspended. (1344).

The record gives no explanation for the change. In an 

attempt to understand the new language, another delegate asked:

The present province of our grand jury is to 

investigate public offices and institutions, not 

just to investigate anything involving the public 

welfare. I wonder if [the delegate proposing the 

language] is intending to try to preserve what we 

already have now, as the province of the grand 

jury? Would you consent to having it worded as 

"investigate public offices and institutions and 

make recommendations"? (Rivers, 1405).

The delegate proposing the language answered:

No. I think that their power should be a little 

broader than that...under this provision it would 

only investigate and make recommendations 

concerning things that endangered public welfare's 

safety, and I believe that is what the grand jury 

is for is to protect the rights of its citizens.

(Barr, 1405).
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A delegate speaking in support of the expansion of 

investigatory powers made an additional suggestion:

Mr. President, my suggestion was that the word 

"detrimental" be stricken and the word "involving" 

be inserted because I agree with Mr. Barr that the 

investigatory power of a grand jury is extremely 

broad, not as narrow as Mr. Rivers contends. I 

think a grand jury can investigate anything, and 

it is true that there is little protection against 

what they call in the vernacular, a runaway grand 

jury, but in the history of the United States 

there have been few runaway grand juries, 

extremely few, and I think that the broad 

statement of power that Mr. Barr asked for is 

proper and healthy. (Hellenthal, 1406).

This suggestion is adopted, and this is the way the final 

adopted amendment reads:

The power of grand juries to investigate and make 

recommendation; involving the public welfare or 

safety shall never be suspended.

As the language was incorporated into the constitution, the word 

"involving" became "concerning" but there is no discussion of this 

choice in the convention minutes.

Alaska Statutes

The Alaska Code of Criminal Procedure in Section 12.40.030 

essentially repeats the Alaska Constitution's language concerning 

grand jury powers:
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Sec. 12.40.030. Duty of inquiry into crimes and

general powers. The grand jury shall inquire 

into all crimes committed or triable within the 

jurisdiction of the court and present them to the 

court. The grand jury shall have the power to 

investigate and make recommendations concerning 

the public welfare or safety.

Two other sections of the code seem to speak to the 

intended subject matter and scope of the grand jury's independent 

investigative powers:

Sec. 12.40.040. Juror to disclose knowledge of 

crime. If an individual grand juror knows or has 

reason to oelieve that a crime has been committed 

which is triable by the court, the juror shall 

disclose it to the other jurors, who shall 

investigate it.

Sec. 12.40.060. Access to public jails, prisons, 

and public records. The grand jury is entitled 

to access, at all reasonable times, to the public 

jails and prisons, to offices pertaining to the 

courts of justice in the state, and to all other

public offices, and to the examination of all

public records in the state.

The language of the first section above suggests that in

addition to reviewing the cases presented by a prosecutor the grand 

jury is empowered to investigate all criminal or potentially 

criminal activity which comes to the attention of one or more of its 

members. This is essentially the language of the original 

territorial law statue as found in Carter's 1900 compilation,65 

and as preserved throughout the following years. This power is

PAGE -30-



r e i n f o r c e d  by th e  s e c t i o n  which f o l l o w  i t  i n  t h e  code,  S e c t io n  

1 2 . 4 0 . 0 5 0 . ,  wh ich  says t h a t ,  "The g rand j u r y  may i n d i c t  o r  p r e s e n t  a 

p e rson  f o r  a c r i m e . . . " .  The use o f  th e  word " p r e s e n t "  here r e f e r s  

t o  th e  i n f o r m a l  w a i t i n g  o f  cha rges  by a g rand  j u r y . *

The language  o f  A.S.  1 2 .4 0 .0 6 0  above s u g ge s ts  t h a t  pe rhaps  

t h e r e  i s  some s p e c i a l  r e s p o n s i b i l i t y  o f  t h e  g rand  j u r y  t o  m o n i t o r  
th e  p u b l i c  j a i l s ,  o f f i c e s  p e r t a i n i n g  t o  th e  c o u r t s  o f  j u s t i c e ,  and 

o t h e r  p u b l i c  o f f i c e s .  The language i s  th e  same as t h a t  i n  th e  

c o r r e s p o n d in g  t e r r i t o r i a l  law p r o v i s i o n  found  i n  th e  1900 

c o m p i l a t i o n  o f  laws  and r e t a i n e d  t h r o u g h  subsequen t  code r e v i s i o n s .  
However, th e  ve ry  e x p l i c i t  s t a t u t e  i n  th e  e a r l y  code w h ich  d i r e c t e d  

th e  g rand j u r y  t o  i n v e s t i g a t e  p r i s o n s  and o f f i c e s  p e r t a i n i n g  t o  th e  

c o u r t s  n f  j u s t i c e  has been o m i t t e d .  The re a s o n a b le  c o n c l u s i o n  seems 

to  be t h a t  th e  d u ty  t o  make such i n v e s t i g a t i o n s  was n o t  t o  be 

m anda to ry ,  as i t  was d u r i n g  t e r r i t o r i a l  days ,  b u t  o n l y  o p t i o n a l .  

The means t o  make such i n v e s t i g a t i o n s  re m a in s ,  bu t  t h e  d i r e c t i v e  i s  
d r o p p e d .

There a re  t h r e e  p r o v i s i o n s  i n  A l a s k a ' s  C r i m i n a l  Ru les  wh ich  
p r o v i d e  a few h i n t s  abou t  t h e  p o t e n t i a l  i n v e s t i g a t i v e ,  recommending 
and r e p o r t i n g  powers o f  t h e  g rand j u r y . .  Rule  6 (e )  mandates th e  o a th  
which  i s  t o  be a d m in i s t e r e d  t o  g rand  j u r o r s .  I t  i s  e s s e n t i a l l y  th e  

o a th  o f  the  t e r r i t o r i a l  y e a r s ,  as no ted  i n  th e  1933 c o m p i l a t i o n  o f  
t e r r i t o r i a l  l a w s . 66 The c u r r e n t  o a th  re a d s :

*  T h is  use o f  th e  word p resen tm en t  o r i g i n a t e d  i n  t h e  days o f  th e  
Grand A s s iz e  i n  E n g la nd .  The members o f  t h e  Grand A s s iz e  r o u t i n e l y  
" p r e s e n te d "  cha rges  to  th e  k i n g .  The word p re s e n tm e n t  i s  used w i t h  
a d i f f e r e n t  meaning i n  Ru le  6 (o )  o f  t h e  A la s k a  C r i m i n a l  R u les  o f  
P ro c e d u re .  There i t  i s  used to  mean a s ta te m e n t  o f  th e  f a c t s  o f  an 
ongo ing  case wh ich  i s  p r e s e n te d  by t h e  g rand j u r y  w i t h  q u e s t i o n s  t o  
th e  c o u r t ,  f o r  i n s t r u c t i o n s  on th e  law .
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"You and each o f  you as members o f  t h i s  g rand j u r y  

f o r  th e  S ta te  o f  A la s k a ,  do so le m n ly  swear t h a t  

you w i l l  d i l i g e n t l y  i n q u i r e  and t r u e  p re se n tm e n t

make o f  a l l  such m a t te r s  as s h a l l  be g i v e n  t o  you 

f o r  c o n s i d e r a t i o n ,  o r  s h a l l  o t h e r w is e  come t o  y o u r  

knowledge i n  c o n n e c t io n  w i t h  yo u r  p r e s e n t

s e r v i c e . . . "

The o a th  c l e a r l y  i n c l u d e s  the  du ty  t o  i n v e s t i g a t e  " m a t t e r s "  coming 

t o  th e  knowledge o f  th e  g rand j u r y  i n d e p e n d e n t l y  o f  th e  cha rge s  
p re s e n te d  by a p r o s e c u t o r .

3 . 1 . 2  Scope o f  I n v e s t i g a t i v e  Power as E x e rc is e d  i n  A laska

C l e a r l y  th e  i n t e n t  o f  th e  d r a f t e r s  o f  th e  s t a t e  

c o n s t i t u t i o n  was to  p r o v i d e  the  g rand j u r y  w i t h  b road i n v e s t i g a t i v e  

powers ;  th e  language o f  s t a t e  s t a t u t e s  i s  e q u a l l y  b ro a d .  No cases 

i n  A la s k a  s p e c i f i c a l l y  address  th e  a p p r o p r i a t e  s u b j e c t  m a t t e r  o r

scope o f  g rand j u r y  i n v e s t i g a t i o n s .  In  p r a c t i c e ,  g rand j u r i e s  have

i n v e s t i g a t e d  a broad spec trum o f  s u b j e c t s .

To document th e  scope o f  i n v e s t i g a t i o n s  conduc ted  by g rand 

j u r i e s  i n  A la s k a ,  ju d g es  and a t t o r n e y s  were asked t o  name and 

d e s c r i b e  a l l  g rand  j u r y  i n v e s t i g a t i o n s  o f  t h e i r  r e c o l l e c t i o n .  In  

a d d i t i o n ,  s t a t e  c o u r t  g rand  j u r y  re c o rd s  were examined f o r  th e  yea rs  

1961-1984 ;  and f u r t h e r ,  l i b r a r y  a r c h i v e  re c o rd s  o f  g rand j u r y  

p ro c e e d in g s  were examined f o r  th e  ye a rs  1884-1960.  Fo r  th e  pu rposes  

o f  t h i s  r e p o r t  an i n v e s t i g a t i v e  g rand j u r y  i s  be ing  d e f i n e d  as one 

c o n s i d e r i n g  a case f o r  w h ich  no i n d i c t m e n t  has been p re p a re d  i n  
advance.
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(1) Complex criminal cases.

I n t e r v i e w e e s  no ted  t h a t  th e  g rand  j u r y ' s  i n v e s t i g a t i v e  

powers were e x t r e m e ly  h e l p f u l  f o r  c e r t a i n  complex c r i m i n a l  c a s e s .  

Examples o f  such cases i n c l u d e  the  1974 F a i r b a n k s  g rand  j u r y  

i n v e s t i g a t i o n  o f  a mob i n c i d e n t  a t  t h e  Tanana V a l l e y  F a i r g r o u n d s  

which  r e s u l t e d  i n  i n j u r y  t o  s e v e r a l  p e rs o n s ;  t h e  1970 Anchorage 

grand j u r y  i n v e s t i g a t i o n  o f  th e  Cordova f i r e ;  th e  i n v e s t i g a t i o n  by 

an Anchorage grand j u r y  i n  1970 o f  t h e  s l a y i n g  by a p o l i c e  o f f i c e r  

o f  two persons  who were engaged i n  th e  com miss ion  o f  a f e l o n y ;  and 

c o m p l i c a te d  murder cases such as th e  I n v e s t o r  murder  case r e c e n t l y  

c o n s id e r e d  by a g rand j u r y  i n  K e t c h ik a n .

(2 )  P a t t e r n s  o f  c r im e .

A F a i rb a n k s  g rand j u r y  i n v e s t i g a t e d  th e  p rob lem  o f  d rugs  i n  

F a i r b a n k s  h ig h  s c h o o ls ,  a f t e r  s e v e r a l  i n s t a n c e s  o f  d r u g - r e l a t e d  
j u v e n i l e  c r im e ;  and i n  1973, a g rand j u r y ,  a f t e r  r e c o g n i z i n g  th e  

number o f  c r im e s  be ing  com m it ted  on campus, i n v e s t i g a t e d  s e c u r i t y  a t  
th e  U n i v e r s i t y  o f  A la s k a  i n  F a i r b a n k s .  I n  1976 a F a i r b a n k s  g rand  

j u r y  i n v e s t i g a t e d  th e  Checker Cab Company a f t e r  n o t i n g  th e  e x t r e m e ly  
h ig h  i n c id e n c e  o f  f e l o n y  i n d i c t m e n t s  i t  had p rocessed  a g a i n s t  

Checker Cab p e r s o n n e l .  In  J a n u a ry ,  1986, a B e th e l  g rand  j u r y  i s s u e d  

a r e p o r t  f o l l o w i n g  an i n v e s t i g a t i o n  i n t o  s e x u a l  abuse i n  t h a t  

community ,  ha v ing  no ted  th e  l a r g e  number o f  s e x u a l  abuse cases  b e ing  
brought, b e fo r e  them. Grand j u r i e s  seem u n iq u e l y  p o s i t i o n e d  t o  

r e c o g n iz e  p a t t e r n s  i n  c r i m i n a l  a c t i v i t y  and t o  i n v e s t i g a t e  th e  

i m p l i c a t i o n s  o f  such p a t t e r n s .

(3 )  A l le g e d  m isco n d u c t  i n  s t a t e  government

F iv e  i n v e s t i g a t i o n s  have been conduc ted  i n t o  a l l e g e d  

m isco n du c t  i n  s t a t e  governm en t .  A 1974 F a i r b a n k s  g rand  j u r y  
i n v e s t i g a t e d  a l l e g e d  c o n f l i c t s  o f  i n t e r e s t  by p u b l i c  o f f i c i a l s  i n
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a p p r o p r i a t i n g  funds f o r  the  F a i rb a n k s  f l o o d  c o n t r o l  p r o j e c t .  In  

1981 and 1982 s e p a ra te  grand j u r i e s  i n  Juneau conduc ted  

i n v e s t i g a t i o n s  o f  a l l e g e d  m isco n du c t  by two s ta c e  s e n a t o r s .  In

1984, an Anchorage g rand j u r y  i n v e s t i g a t e d  p o t e n t i a l l y  c r i m i n a l

p r a c t i c e s  r e l a t e d  to  p r o p e r t y  and i n v e n t o r y  m a in ta in e d  by t h e  A la s k a  

D i v i s i o n  o f  F is h  and W i l d l i f e  P r o t e c t i o n ' s  A i r c r a f t  S e c t i o n .  And i n

1985, a Juneau grand j u r y  conduc ted  an i n v e s t i g a t i o n  i n t o  th e  

G o v e rn o r ' s  r o l e  i n  s t a t e  o f f i c e  l e a s in g  p r a c t i c e s .

(4 )  A l le g e d  m isco n d u c t  i n  l o c a l  government

At l e a s t  two g rand j u r y  i n v e s t i g a t i o n s  i n t o  a l l e g e d  

m isco n du c t  i n  l o c a l  government were r e p o r t e d .  In  1953, a K e tc h ik a n  

grand j u r y  conduc ted  an i n v e s t i g a t i o n  i n t o  a l l e g e d  c o r r u p t i o n  i n  th e  

K e tc h ik a n  p o l i c e  d e p a r tm e n t .  A Kena i  grand j u r y  i n  1973-74 

c o n s id e r e d  a l l e g a t i o n s  o f  im p ro p e r  co n du c t  by m u n i c i p a l  o f f i c i a l s

i n c l u d i n g  a l l e g e d l y  i n a p p r o p r i a t e  conduc t  o f  a j u d g e .

(5 )  P o t e n t i a l l y  c r i m i n a l  a c t i v i t y  a f f e c t i n g  p u b l i c  w e l f a r e

o r  s a f e t y  c o n c e r n s .

In  1964 i n  Anchorage a grand j u r y  i n v e s t i g a t e d  waste  o f

game a n im a ls ;  i n  1965, a l l e g e d  i r r e g u l a r i t i e s  i n  a l o c a l  e l e c t i o n ;  
i n  1966, th e  use o f  l i s t e n i n g  d e v i c e s ;  i n  1967, d rug  abuse by 

m in o rs ;  and i n  1969, t h e  p u b l i c  e x h i b i t i o n  o f  a d u l t  m o t io n  

p i c t u r e s .  A l l  o f  th e s e  s u b je c t s  i n v o l v e d  p o t e n t i a l  c r i m i n a l

a c t i v i t y ,  and c l e a r l y  a f f e c t e d  p u b l i c  w e l f a r e  o r  s a f e t y  c o n c e rn s .

(6 )  N o n - c r im in a l  ( c i v i l )  i n v e s t i g a t i o n  o f  c r i m i n a l  j u s t i c e

s y s te m .

Grand j u r i e s  have i n v e s t i g a t e d  th e  e f f e c t i v e n e s s  o f  p o l i c e  

o p e r a t i o n s  i n  B e th e l  i n  1977 and 1983;  and th e  o p e r a t i o n  o f  t h e  j a i l  

i n  Barrow i n  1983, f o l l o w i n g  an escape.  In  F a i rb a n k s  and in
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Anchorage grand j u r i e s  r o u t i n e l y  i n v e s t i g a t e d  th e  c o n d i t i o n  o f  the  

j a i l s  and r e l a t e d  i n s t i t u t i o n s  v i r t u a l l y  e v e ry  y e a r  u n t i l  t h e  e a r l y  

1 9 7 0 's .

(7 )  N o n - c r im in a l  ( C i v i l )  i n v e s t i g a t i o n  o f  c o n d i t i o n s

a f f e c t i n g  p u b l i c  w e l f a r e  o r  s a f e t y .

A t  l e a s t  a few i n v e s t i g a t i o n s  have a r i s e n  i n  t o t a l l y  c i v i l  

c o n t e x t s  ( i n  a d d i t i o n  t o  th e  n o n - c r i m i n a l  e v a l u a t i o n s  o f  th e  c r i m i n a l  
j u s t i c e  s y s te m 's  p o l i c i e s ,  p r a c t i c e s ,  and f a c i l i t i e s ,  above, # 6 ) .  

In  1962 and 1964 Anchorage g rand j u r i e s  i n v e s t i g a t e d  t r a f f i c  s a f e t y  

and road s i g n s ;  i n  1964, c i t y  z o n in g ;  and i n  1965, w a te r  and sewer 

s e r v i c e .

3 . 1 . 3  Scope o f  I n v e s t i g a t i v e  Power a t  th e  F e d e r a l  L e v e l  and i n  O th e r  

S ta te s

F e d e ra l  L e v e l

F e d e r a l  g rand j u r i e s  have th e  d u ty  t o  i n q u i r e  i n t o  

v i o l a t i o n s  o f  the  c r i m i n a l  laws  o f  t h e  U n i te d  S t a t e s .  B roa de r  
i n v e s t i g a t i v e  powers a re  no t  s t a t u t o r i l y  d e f i n e d ,  bu t  appear from 

examples i n  case law t o  a r i s e  i n  th e  c o n t e x t  o f  such c r i m i n a l  

i n g u i r y . 67 In  1970 th e  O rg an ize d  Crime C o n t r o l  Act  s p e c i f i c a l l y

p r o v id e d  t h a t  s p e c i a l  g rand j u r i e s  c o u ld  be c a l l e d  to  i n v e s t i g a t e
, . 68 o r g a n iz e d  c r im e .

O the r  S ta te s

S ta te s  use a v a r i e t y  o f  approaches when d e f i n i n g  

a p p r o p r i a t e  s u b je c t s  f o r  g rand j u r y  i n v e s t i g a t i o n .  In  many s t a t e s ,  

th e  s u b je c t s  o f  p e r m i s s i b l e  i n v e s t i g a t i o n  a re  n o t  anywhere c l e a r l y  

s t a t e d ;  however ,  i n i t i a t i o n  o f  i n v e s t i g a t i o n s  i s  r e s t r i c t e d ;  j u d i c i a l
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re v ie w  p ro c e d u re s  o f  g rand j u r y  i n v e s t i g a t i v e  r e p o r t s  e x i s t ;  a n d /o r  

v a r i o u s  p r o t e c t i v e  p ro c e d u re s  have been l e g i s l a t e d  t o  p r o t e c t  

i n d i v i d u a l  r i g h t s .  These approaches w i l l  be c o n s id e r e d  i n  t h e  n e x t  

s e c t i o n  o f  t h i s  r e p o r t .

C a l i f o r n i a

In  C a l i f o r n i a ,  the  g rand j u r y  i s  a c r e a t u r e  o f  c o u n ty  

governm en t ,  and has been s p e c i f i c a l l y  g r a n t e d ,  i n  a d d i t i o n  t o  i t s  

r o l e  o f  i n q u i r i n g  i n t o  c r im e s ,  a g r a d u a l l y  i n c r e a s i n g  "w a tch do g "  

r o l e  o v e r  a v a r i e t y  o f  c o u n ty  government  a c t i v i t i e s .

In  1851 th e  C a l i f o r n i a  s t a t e  l e g i s l a t u r e  d i r e c t e d  th e  g rand  

j u r y  t o  i n v e s t i g a t e  " t h e  c o n d i t i o n  and management o f  th e  p u b l i c  

p r i s o n s . "  ( S t a t s .  1851, ch 29, p. 235, 214; see Pen. Code 9 1 9 . )  In  

1880 th e  C a l i f o r n i a  s t a t e  l e g i s l a t u r e  gave th e  g rand j u r y  th e  

r e s p o n s i b i l i t y  o f  making "a  c a r e f u l  and com p le te  e x a m in a t io n  o f  th e  

books ,  r e c o rd s  and a c c o u n ts  o f  a l l  o f f i c e r s  o f  th e  c o u n t y . . . "  (Pen. 
Code Ann. 1880, ch.  109, p. 43; see Pen. Code, 9 2 5 . )  In  th e  

f o l l o w i n g  yea rs  th e  s t a t e  l e g i s l a t u r e  c o n t in u e d  t o  expand th e  
b o u n d a r ie s  o f  th e  g rand j u r y ' s  i n v e s t i g a t i v e  domain, i n c l u d i n g  
a u t h o r i z a t i o n  to  make i n q u i r y  i n t o  and r e p o r t  on th e  "needs o f  a l l  

c o u n ty  o f f i c e r s "  i n c l u d i n g  the  d e s i r a b i l i t y  o f  a b o l i s h i n g  o r  

c r e a t i n g  cou n ty  o f f i c e s  and th e  adequacy o f  th e  e x i s t i n g  "method o r  

system o f  p e r f o r m in g "  c o u n ty  d u t i e s  ( S t a t s .  1911, ch .  200,  p. 373, 

1;  Pen Code, 9 2 8 ) ;  t h e  p r o p r i e t y  o f  th e  s a l a r i e s  p a id  t o  v a r i o u s  
p u b l i c  o f f i c i a l s  ( S t a t s .  1943, ch .  93, p. 798, 1;  Pen Code, 9 2 7 ) ;

th e  o p e r a t i o n  o f  s p e c i a l - p u r p o s e  a s s e s s in g  o r  t a x i n g  d i s t r i c t s  

l o c a t e d  w h o l l y  o r  i n  p a r t  w i t h i n  th e  c o u n ty  ( S t a t s .  1961, ch .  1461, 
p. 3313, 2; S t a t s .  1969, c h .  931,  p. 1870, 1;  Pen. Code, 9 3 3 . 5 ) ,  and 

the  s t a t e  o f  th e  f i s c a l  a f f a i r s  o f  any i n c o r p o r a t e d  c i t y  w i t h i n  th e  

c o u n ty  ( S t a t s .  1973, ch .  1036, p. 2055, 3 ;  Pen. Code 9 2 5 a . ) .
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I n  a 1975 C a l i f o r n i a  Supreme C o u r t  case th e  c o u r t  c l e a r l y  

s t a t e s  t h a t  th e  s t a t u t o r y  p r o v i s i o n s  no ted  here  l i m i t  th e  g rand  

j u r y ' s  i n v e s t i g a t i n g  a u t h o r i t y  " t o  th e  s p e c i f i c a l l y  enumerated 
f i e l d s . " 69

M is s o u r i

The M is s o u r i  C o n s t i t u t i o n  ( A r t .  I ,  S e c t i o n  16) p r o v i d e s  t h a t  

i n  t h a t  s t a t e  th e  g rand j u r y  s h a l l  have t h e  power t o :

(1 )  i n v e s t i g a t e  a l l  c h a r a c t e r s  and g rades  o f  

c r i m e ;

(2 i n q u i r e  i n t o  th e  w i l l f u l  m isco n du c t  i n  o f f i c e  

o f  p u b l i c  o f f i c e r s .

The r e l e v a n t  M i s s o u r i  s t a t u t e  (1 5 4 0 .0 2 0 )  p r o v id e s  t h a t  th e  
g rand  j u r y  s h a l l  have t h e  power t o :

(1 )  examine p u b l i c  b u i l d i n g s ;

(2 )  i n q u i r e  i n t o  v i o l a t i o n s  o f  t h e  game and f i s h  

law ,  th e  e l e c t i o n  la w s ,  th e  v a r i o u s  l i q u o r  

la w s ,  and such o t h e r  v i o l a t i o n s  as th e  c o u r t  
may d i r e c t ;

(3 )  i n q u i r e  i n t o  th e  f a i l u r e  o r  r e f u s a l  o f  co u n ty  

and m u n i c i p a l  o f f i c e r s  t o  do t h e i r  d u t y ,  as 

p r o v id e d  by la w ;

(4 )  make i n q u i r y  i n t o  any v i o l a t i o n s  by co u n ty  

o f f i c e r s  o f  laws  r e l a t i n g  t o  th e  f i n a n c e s  o r  

f i n a n c i a l  a d m i n i s t r a t i o n  o f  th e  c o u n t y .
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P e n n s y lv a n ia

The c o u r t s  i n  P e n n s y lv a n ia  re c o g n iz e  two t y p e s  o f  g rand 

j u r i e s .  The l e g i s l a t i v e l y - a u t h o r i z e d  " c h a r g i n g "  g rand j u r y  may a l s o  

c o n d u c t  i n v e s t i g a t i o n s ,  and i s  r e f e r r e d  to  as an " i n v e s t i g a t i n g  

g rand j u r y . "  I n i t i a t i o n  o f  an i n v e s t i g a t i o n  by t h i s  t y p e  o f  g rand  

j u r y  must be "n e c e s s a ry  because o f  th e  e x i s t e n c e  o f  c r i m i n a l

a c t i v i t y  w i t h i n  the  c o u n ty  wh ich  can b e s t  be f u l l y  i n v e s t i g a t e d  

th r o u g h  the  use o f  th e  re s o u r c e s  a v a i l a b l e  t o  th e  g rand j u r y . "  [PA. 

S t a t .  Ann. T i t .  19, 2 67 (b )  (Purdon Supp. 1 9 7 9 ) ] .  A g rand  j u r y  may

a ls o  be empaneled by the  c o u r t  s o l e l y  f o r  p e r fo r m in g  i n v e s t i g a t o r y  
d u t i e s ,  and i s  r e f e r r e d  t o  as a " s p e c i a l  g rand j u r y . "

The c o u r t s  o f  P e n n s y lv a n ia  have l i m i t e d  th e  power o f  b o th

t y p e s  o f  g rand j u r i e s  t o  i n v e s t i g a t e  by e n um e ra t in g  f i v e  s u b j e c t

r e q u i s i t e s ,  a l l  o f  w h ich  must be p r e s e n t  t o  i n i t i a t e  an 
i n v e s t i g a t i o n :

(1 )  th e  s u b j e c t  m a t t e r  o f  th e  i n v e s t i g a t i o n  must 

a f f e c t  t h e  community as a who le  r a t h e r  t h a n  as 
i n d i v i d u a l s ;

(2 )  the  i n v e s t i g a t i o n  must be aimed a t  c o n d i t i o n s  

as opposed t o  i n d i v i d u a l s ;

(3 )  th e  o r d i n a r y  p rocesse s  o f  law  en fo rc e m e n t  must 

be in a d e q u a te  t o  d e a l  w i t h  th e  a l l e g e d  c r im e s ;

(4 )  the  i n v e s t i g a t i o n  must have a d e f i n e d  scope,  

d i r e c t e d  a t  c r im e s ,  and s u p p o r te d  by

i n f o r m a t i o n  i n d i c a t i n g  th e  e x i s t e n c e ,  o f

s y s t e m a t i c  c r im e  o r  w idesp rea d  c o n s p i r a c y ;  and

(5 )  th e  i n f o r m a t i o n  must come from d i r e c t
knowledge o r  a t r u s t w o r t h y  s o u r c e . 70
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P e n n s y l v a n ia ' s  j u d i c i a l  system does n o t  a l l o w  f o r  c i v i l  

i n v e s t i g a t i o n  by grand j u r i e s .  P e n n s y lv a n ia  c o u r t s  have h e ld  t h a t  

a l t h o u g h  a g rand j u r y  i n v e s t i g a t i o n  can be d i r e c t e d  a t  a l l e g e d  

i l l e g a l i t i e s  i n  a s t a t e  agency o r  l o c a l  go ve rnm en t ;  i t  ca n n o t  be
d i r e c t e d  t o  re v ie w  th e  q u a l i t y  o f  a d m i n i s t r a t i o n  i n  government

71
a g e n c ie s .

3 . 1 . 4  I n i t i a t i o n  o f  I n v e s t i g a t i o n

Once a p p r o p r i a t e  s u b je c t s  f o r  i n v e s t i g a t i o n  have been 

d e f i n e d  ( o r  p e rha ps ,  as i n  some s t a t e s ,  i n  t h e  a l t e r n a t i v e ) ,  methods 

f o r  i n i t i a t i n g  i n v e s t i g a t i o n s  may be s e t  f o r t h .

I n i t i a t i o n :  Law and P r a c t i c e  i n  A la s k a

In  A laska  t h e r e  a re  s t a t u t o r y  p ro c e d u re s  t o  d i s t i n g u i s h  th e  

i n i t i a t i o n  o f  an i n v e s t i g a t i o n  f rom th e  e e r c i s e  o f  th e  g rand  j u r y ' s  

u su a l  c h a r g in g  d u t i e s .  (AS. 1 2 .4 0 .0 3 0  In  g e n e r a l ,  i n v e s t i g a t i o n s  

a re  i n i t i a t e d  by th e  d i s t r i c t  a t t o r n e y .  In  th e  case o f  m a jo r  
i n v e s t i g a t i o n s ,  th e  d i s t r i c t  a t t o r n e y  may re q u e s t  t h a t  a g rand j u r y  
be empaneled t o  i n v e s t i g a t e  t h a t  case a lo n e .  On o c c a s io n  
i n v e s t i g a t i o n s  have been c a l l e d  sua sp o n te  by the  jud ge  s i t t i n g  in  

th e  j u r i s d i c t i o n .

A laska  does have a s t a t u t e  wh ich  p r o v i d e s ,  " i f  an 

i n d i v i d u a l  g rand j u r o r  knows o r  has reason  t o  b e l i e v e  t h a t  a c r im e  
has been com m it ted  wh ich  i s  t r i a b l e  by t h e  c o u r t ,  th e  j u r o r  s h a l l  
u i s c l o s e  i t  t o  the  o t h e r  j u r o r s ,  who s h a l l  i n v e s t i g a t e  i t . "  (AS 
1 2 . 4 0 . 0 4 0 . ) .  T h is  p r o v i s i o n  sug ge s ts  t h a t  an i n v e s t i g a t i o n  may be 

i n i t i a t e d  upon th e  re q u e s t  o f  an i n d i v i d u a l  g rand j u r o r .  Such a 

c i r c u m s ta n c e  i s  q u e s t io n e d  by l e g a l  commenta to rs  F r a n k e l  and 

N a f t a l i s .  Speak ing o f  '.«r. e a r l i e s t  g rand  j u r i e s ,  th e y  rem ind  t h a t ,  

"Drawn from th e  r u r a l  n: V Kh.orhood i n  wh ich  th e y  s a t ,  th e  g rand 
j u r o r s  the m se lves  were p r im a r y  s o u rc e s  o f  ' e v i d e n c e '  r e p o r t i n g  and
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a c t i n g  on t h i n g s  the y  knew f i r s t h a n d  o r  had heard ,  i n c l u d i n g  rumors

and g o s s i p . "  The com menta to rs  go on t o  say "Today, i n  th e  s w i r l i n g

a n n o n y m i t i e s  o f  th e  g r e a t  c i t i e s  where g rand j u r i e s  m o s t l y  s i t ,  i t

would be th e  ra re  (and indeed  somewhat q u e s t i o n a b le )  case where a

g rand j u r o r  ac ted  on a n y t h i n g  w i t h i n  h i s  o r  her p e r s o n a l  ken,  r a t h e r

th a n  knowledge a c q u i r e d  f o r  th e  f i r s t  t im e  f rom  t e s t im o n y  and

e x h i b i t s  ' p r e s e n t e d '  by a government  la w y e r  i n  t h e  g rand j u r y  
72ro o m ."  Sa feguards  a re  i n  p r a c t i c e  r o u t i n e l y  e x e r c i s e  i n

A la s k a .  Judges and p r o s e c u t o r s  s t a t e  t h a t  the  m a j o r i t y  o f  g rand 

j u r o r s ,  no t  c o u n t i n g  th e  j u r o r  r e q u e s t i n g  the  i n v e s t i g a t i o n ,  have 

had t o  v o te  to  u n d e r ta k e  any such i n v e s t i g a t i o n .  I f  th e  

i n v e s t i g a t i o n  i s  take n  up, th e  g rand  j u r o r  r e q u e s t i n g  i t  i s  excused 

f rom  grand j u r y  d u ty  and c a l l e d  as a w i tn e s s  i n  th e  ensu ing  

i n v e s t i g a t i o n .

P ro s e c u to rs  i n t e r v i e w e d  i n  th e  cou rse  o f  t h i s  s tu d y  s t a t e d

t h a t  th e y  somet imes re ice ive  l e t t e r s  f rom  th e  p u b l i c ,  addressed  t o
th e  g rand j u r y ,  r e q u e s t i n g  i n v e s t i g a t i o n s .  The p r a c t i c e  i n  one

p r o s e c u t o r ' s  o f f i c e  i s  t o  con d uc t  a p r e l i m i n a r y  check  on th e  m a t t e r
r a i s e d  i n  such a l e t t e r ,  and t o  b r i n g  th e  l e t t e r  b e f o r e  th e  grand
j u r y  w i t h  a recommendat ion f o r  a c t i o n  o r  n o n a c t io n .  The g rand j u r y

73th e n  makes i t s  d e c i s i o n  upv.n m a j o r i t y  v o t e .

I n i t i a t i o n :  Law and P r a c t i c e  O u ts id e

F e d e ra l

The p r a c t i c e s  e lse w h e re  v a r y .  The f e d e r a l  d i s t r i c t  c o u r t s  

a re  empowered t o  summon i n v e s t i g a t i v e  grand j u r i e s  a t  t h e i r  

d i s c r e t i o n ,  o r  a t  th e  r e q u e s t  o f  th e  a t t o r n e y  g e n e r a l .
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P en n s y lv a n ia

Under P e n n s y l v a n ia ' s  j u d i c i a l  scheme f o r  g ra n d  j u r i e s ,  a 

c o u r t  can cha rge  a g rand  j u r y  to  co n d uc t  a s p e c ia l  i n v e s t i g a t i o n ,  o r  

an i n v e s t i g a t i v e  g rand j u r y  can be i n i t i a t e d  by e i t h e r  a " p e t i t i o n "  

o r  a " m e m o r ia l . "  A p e t i t i o n  i s  a r e q u e s t  f i l e d  by th e  d i s t r i c t  

a t t o r n e y  o r  a t t o r n e y  g e n e r a l .  A m em or ia l  i s  a r e q u e s t  f i l e d  by a 

p r i v a t e  c i t i z e n .  P e t i t i o n s  and m em or ia ls  must meet t h e  s u b j e c t  t e s t  

f o r  i n v e s t i g a t i v e  g rand j u r i e s ,  as s e t  o u t  e a r l i e r  i n  t h i s  c h a p t e r .  

In  P e n n s y lv a n ia  a grand j u r y  canno t  i n i t i a t e  an i n v e s t i g a t i o n  on i t s  

own m o t io n .  Under P e n n s y l v a n ia ' s  l e g i s l a t i v e  scheme f o r  

i n v e s t i g a t i v e  grand j u r i e s ,  which a p p a r e n t l y  o p e ra te s  p a r a l l e l  to  
th e  j u d i c i a l  scheme, no m em or ia ls  are  p ro v id e d  f o r .  The s t a t u t e  

r e q u i r e s  t h a t  th e  p e t i t i o n s  o f  th e  d i s t r i c t  a t t o r n e y  must s t a t e  t h a t  

th e  conven ing  o f  th e  g rand  j u r y  i s  necessary  because o f  th e

e x i s t e n c e  o f  c r i m i n a l  a c t i v i t y  w i t h i n  th e  coun ty  w h ich  can b e s t  be 

f u l l y  i n v e s t i g a t e d  t h r o u g h  th e  use o f  t h e  re s o u rc e s  a v a i l a b l e  t o  th e  
g rand j u r y .  [PA. S t a t e .  Ann. T i t .  19, 2 6 7 (b )  (Purdon Supp. 1 9 7 9 ) ] .

O the r  S ta te s

The l e g a l  t e s t s  i n  most s t a t e s  a re  no t  n e a r l y  so c l e a r l y  

d e f i n e d  as i n  P e n n s y lv a n ia .  The c o u r t s  i n  a l l  s t a t e s  s u rv e y e d  have 

the  power t o  c a l l  the  g rand j u r y .  The d i s t r i c t  a t t o r n e y s  i n  a l l

s t a t e s  have the  power t o  r e q u e s t  a g rand j u r y .  Beyond these

g e n e r a l i z a t i o n s  p roced u re s  v a r y .

For  example, f i v e  s t a t e s  a l l o w  g rand  j u r i e s  t o  be c a l l e d  by 

p u b l i c  p e t i t i o n :  Nebraska ,  Nevada, New M ex ico ,  N o r th  D ako ta ,  and

Oklahoma. The r e l e v a n t  p r o v i s i o n  i n  each o f  these  s t a t e s  s p e c i f i e s  

a m anda to ry  p rocess  o p e r a t i n g  a t  th e  c o u n ty  l e v e l  w h ich  can be s e t  

i n t o  f o r c e  by a modest number o f  p e rs o n s .

PAGE -41-



3.2 Grand Jury Power to Issue Reports

The p r a c t i c e  o f  g rand j u r i e s  t o  comment o r  r e p o r t  on t h e i r  

i n v e s t i g a t i v e  f i n d i n g s  o u t s i d e  o f  e n d o r s in g  b i l l s  as t r u e  and no t

t r u e  has e a r l y  r o o t s .  Records o f  such " r e p o r t s "  e x i s t  f rom a t  l e a s t  

the  1600s i n  England and i n  th e  Amer ican c o l o n i e s ,  and c r i t i c i s m s  o f  
such r e p o r t s  have been made f o r  j u s t  as lo n g .

I t  as been h e la  i n  most j u r i s d i c t i o n s  t h a t  t h e  power to

r e p o r t  i s  no t  c o - e x t e n s i v e  w i t h  th e  power t o  i n v e s t i g a t e .  The c h i e f  
c r i t i c i s m  o f  grand j u r y  r e p o r t s  i s  th e  p o t e n t i a l  v i o l a t i o n  o f  an 

i n d i v i d u a l ' s  r i g h t  n o t  t o  be p u b l i c l y  condemned f o r  w rongdo ing  

w i t h o u t  the  due p ro c e s s  e s t a b l i s h e d  by la w ,  i n c l u d i n g  th e  r i g h t  to

be h e a rd .  When an i n d i c t m e n t  i s  i s s u e d ,  an i n d i v i d u a l  has th e

o p p o r t u n i t y  to  p r e s e n t  h i s  o r  he r  case a t  t r i a l .  When a g rand j u r y

i s s u e s  a r e p o r t  a c c u s in g  an i n d i v i d u a l  o f  w ro n g d o in g ,  t h a t

i n d i v i d u a l  has no g u a ra n te e d  means f o r  respon se .

3 . 2 . 1  Source o f  R e p o r t i n g  Powers i n  A laska

The A laska C o n s t i t u t i o n  s t a t e s :  "The power o f  g rand  j u r i e s
t o  i n v e s t i g a t e  and make recommendat ions c o n c e rn in g  the  p u b l i c  
w e l f a r e  o r  s a f e t y  s h a l l  n e ve r  be sus p e n d e d . "  (Emphasis  a d de d . )  The 

language i s  repea ted  i n  Sec. 1 2 .4 0 .0 3 0  o f  th e  A laska  S t a t u t e s .

D u r in g  the  d i s c u s s i o n  r e g a r d in g  th e  "make recom m endat ions"  

s e c t i o n  d u r i n g  the  C o n s t i t u t i o n a l  C o n v e n t io n ,  one d e le g a t e  exp resse d  
con ce rn  abou t  the  power t o  i s s u e  r e p o r t s :

From my f i r s t  im p r e s s io n  and my p r im e  o b j e c t i o n  t o  

t h i s  p a r t i c u l a r  amendment i s  t h a t  I  t h i n k  and f e e l  

c e r t a i n  i t  w i l l  open th e  d o o r ,  f o r  example ,  the  

g rand  j u r y  m ig h t  have under  i n v e s t i g a t i o n  th e  

conduc t  o f  some p a r t i c u l a r  p u b l i c  o f f i c e ,  f o r
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example the  g o v e r n o r ,  o r  any p u b l i c  o f f i c i a l ,  th e  

l o c a l  t a x  c o l l e c t o r .  They d o n ' t  have enough 

e v id e n c e  t o  r e t u r n  an i n d i c t m e n t  b u t  t h i s  wou ld  

g i v e  them th e  power t o  b l a s t  him good and h a rd ,  

and I  t h i n k  i t  would  le a d  t o  a l l  k in d s  o f  t r o u b l e ,  

and I  t h i n k  i t  i s  an unheard o f  p r o v i s i o n .  The 

recommendat ion o f  th e  Committee p r o v id e d  t h a t  the  

grand j u r y  c o u ld  i n v e s t i g a t e ,  th e y  c o u ld  r e t u r n  
i n d i c t m e n t s ,  bu t  i t  c e r t a i n l y  d i d  n o t  g i v e  them 

th e  p r i v i l e g e  to  more o r  l e s s  defame somebody i f  
t h e y  d id  n o t  have q u i t e  enough a c t i o n  f o r  a b i l l .

Under t h i s  th e y  c o u ld  d i s c r e d i t  him c o m p l e t e l y ,  

and he would  have no way o f  a n s w e r in g .  He m igh t  

be a b le  t o  come back and ge t  th e  r e p o r t  o f  th e
l

grand j u r y  s t r i c k e n  from th e  r e c o r d s  o f  th e  c o u r t ,  

b u t  th e  damage would th e n  be done. I  t h i n k  i t  i s  

e x t r e m e ly  dangerous because a c i t i z e n  would  no t  

have any p r o t e c t i o n .  Once i t  was p u b l i s h e d ,  t h e  

o n ly  t h i n g  he c o u ld  do would  be the n  come i n  and 

ask th e  c o u r t  t o  s t r i k e  p o r t i o n s  o f  i t .  For t h a t  
reason I  would  o b j e c t  t o  i t .  (B ucka lew ,  1 4 05 ) .

D e le g a te  B a r r  responded t o  th e s e  c o n c e rn s :

They do n o t  n e c e s s a r i l y  have t o  defame any pe rson  

o r  m e n t ion  him by name. I f  t h e  t a x  c o l l e c t o r  was 

u s in g  methods n o t  a c c e p ta b le  t o  th e  p u b l i c ,  th e y  
m ig h t  make a recommendat ion f o r  a change i n  th e  

system o f  t a x  c o l l e c t i o n ,  e t c . ,  and I  t h i n k  i t  

would be t h e i r  d u ty  t o  do so.  ( B a r r ,  1 4 0 5 ) .

The g rand j u r y ' s  recommending a n d /o r  r e p o r t i n g  powers were 

n o t  f u r t h e r  addressed  by th e  d e le g a t e s .  A l th o u g h  a number o f  
im p o r t a n t  i s s u e s  were r a i s e d  i n  t h i s  exchange,  i n c l u d i n g  w he the r
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r e p o r t s  s h o u ld  i s s u e ;  what r e p o r t s  s h o u ld  c o n t a i n ;  under  what 

c i r c u m s ta n c e s  r e p o r t s  c o u ld  i s s u e ;  and r i g h t s  o f  pe rsons  c r i t i c i z e d  

i n  r e p o r t s ;  none was s p e c i f i c a l l y  r e s o l v e d .

The grand j u r y  r e p o r t i n g  power i s  n o t  f u r t h e r  addressed  

by any o t h e r  s t a t u t e  o r  r u l e ,  no r  do th e  w r i t t e n  cha rges  and 

i n s t r u c t i o n s  a u t h o r i z e d  under  Ru le  6 ( h )  add ress  t h i s  power.  The

on ly  A l a s k a - r e l a t e d  r e f e r e n c e  to  t h i s  s u b j e c t  can be found i n  "The 

A la s k a  Grand Ju ry  Handbook", an unda ted  monograph " d i s t r i b u t e d  by 

the  Supreme C ou r t  o f  A la s k a " ,  "based on the  O r i g i n a l  D r a f t  P repared  
by th e  S e c t i o n  o f  J u d i c i a l  A d m i n i s t r a t i o n  o f  th e  Amer ican Bar
A s s o c i a t i o n . "  ( T h i s  handbook w h ich  has a p p a r e n t l y  been d i s t r i b u t e d  

on an i n c o n s i s t e n t  b a s is  o n ly  i n  Anchorage ,  p resum ab ly  has no 

o f f i c i a l  b a s is  as the  sou rce  o f  A la s k a  law o r  p r a c t i c e . )  I n  S e c t i o n  

11 1(b )  Grand Ju ry  as I n v e s t i g a t i v e  B ody , t h e  pam ph le t  s t a t e s  t h a t  a 

grand j u r y  canno t  " s p e c i f y  i n d i v i d u a l s  as be in g  p e r s o n a l l y

r e s p o n s i b l e  f o r  th e  c o n d i t i o n s  w h ich  i t  c r i t i c i z e s . "  The pam ph le t

goes on t o  e x p l a i n ,  " T h i s  i s  because such a r e p o r t  g i v e s  the  

i n d i v i d u a l  c r i t i c i z e d  no o p p o r t u n i t y  t o  g i v e  h i s  r e p l y  t h e r e t o ,  as
he c o u ld  were t h i s  c r i t i c i s m  to  be th e  s u b j e c t  o f  an I n d i c t m e n t  f o r  

c r i m e . "

3 . 2 . 2  Scope o f  R e p o r t i n g  Power as E x e rc i s e d  i n  A laska

The exchange between d e le g a te s  a t  th e  c o n s t i t u t i o n a l  

c o n v e n t io n  s h o u ld  be c o n s id e r e d  i n  th e  c o n t e x t  o f  t e r r i t o r i a l  

p r a c t i c e s .  D u r in g  t e r r i t o r i a l  days g rand j u r i e s  i n  A laska  were
governed by th e  g e n e r a l  laws o f  Oregon. Those laws mandated t h a t  

g rand  j u r i e s  i n q u i r e  i n t o  th e  c o n d i t i o n  and management o f  eve ry  
p r i s o n  i n  i t s  j u d i c i a l  d i s t r i c t  and i n t o  t h e  c o n d i t i o n  and management 

o f  t h e  o f f i c e s  p e r t a i n i n g  t o  th e  c o u r t s  o f  j u s t i c e  i n  th e  d i s t r i c t .  
No language i n  th o s e  laws s p e c i f i c a l l y  addressed any r e p o r t i n g  powers 
o r  d u t i e s  o f  g rand j u r i e s . 7^ I t  was th e  p r a c t i c e  i n  th o s e  days f o r  

t h e  g rand j u r i e s ,  wh ich  a t  t h a t  t im e  were convened once a y e a r  i n

each o f  t h e  f o u r  d i s t r i c t s  i n t o  w h ich  th e  s t a t e  was d i v i d e d ,  t o  make
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an an nua l  i n s p e c t i o n  o f  the  j a i l s  and to  r e p o r t  t h e i r  f i n d i n g s  and 

recommendat ions  t o  th e  c o u r t  a lo ng  w i t h  t h e i r  summaries o f  

i n d i c t m e n t s  and n o t  t r u e  b i l l s  i s s u e d  d u r i n g  th e  te r m .  These 

r e p o r t s  g e n e r a l l y  i n c l u d e d  a d d i t i o n a l  comments and recom m endat ions ,  

based on s im p le  o b s e r v a t i o n  r a t h e r  th a n  f o r m a l  i n v e s t i g a t i o n ,  

r e l a t i n g  t o  th e  g e n e r a l  a d m i n i s t r a t i o n  o f  c r i m i n a l  j u s t i c e  and t o  

c o n d i t i o n s  r e l a t e d  t o  c r im e  i n  th e  com m un i ty .

Records o f  t e r r i t o r i a l  g rand j u r i e s  show o n l y  one 

f u l l y - d e v e l o p e d  i n v e s t i g a t i v e  r e p o r t ,  t h e  F i n a l  R epor t  o f  th e  Grand 

Ju ry  f o r  th e  S p e c ia l  O c to b e r  1953 Term, In  th e  D i s t r i c t  C o u r t  f o r  

t h e  T e r r i t o r y  o f  A la s k a ,  D i v i s i o n  Number One a t  K e t c h ik a n .  Th is  

r e p o r t  i s  r e f e r r e d  t o  as th e  in fa m ou s  "C reek  S t r e e t  R e p o r t , "  Creek 

S t r e e t  be ing  th e  s t r e e t  a lo ng  w h ich  th e  K e tc h ik a n  houses o f  

p r o s t i t u t i o n  s to o d .

Grand j u r y  r e c o r d s  f o r  t h e  y e a rs  a f t e r  s ta te h o o d  show t h a t  

t h e  p r a c t i c e  o f  i n s p e c t i n g  j a i l s  and commenting on j a i l  c o n d i t i o n s ,  

on c o u r th o u s e  f a c i l i t i e s ,  on c r i m i n a l  j u s t i c e  p r o c e d u re s ,  and on 
g e n e r a l  c r im e  c o n d i t i o n s  i n  t h e  community ,  c o n t i n u e d  f o r  t h e  f i r s t  
few y e a r s .  In  Anchorage and F a i r b a n k s  g rand  j u r y  r e c o r d s ,  comments 
appeared on a lm o s t  eve ry  g rand j u r y  r e p o r t  u n t i l  t h e  e a r l y  1 9 7 0 ' s. 
About  t h i s  t im e  a g r e a t e r  number o f  g rand  j u r i e s  began t o  be 

empaneled a t  th e s e  c o u r t  s i t e s ,  and t o  have s h o r t e r  te r m s .  W i th  

t h i s  deve lopm en t  l e s s  a t t e n t i o n  i s  d i v e r t e d  f rom th e  c h a rg in g  

f u n c t i o n  t o  c o n d u c t  such i n v e s t i g a t i o n s .

C a s e - s p e c i f i c  r e p o r t s  r e s u l t i n g  f rom f u l l  i n v e s t i g a t i o n s  

a re  much r a r e r .  The r e p o r t  o f  th e  S h e f f i e l d  case i s  by f a r  t h e  most

l e n g t h y  r e p o r t  e v e r  i s s u e d  i n  th e  s t a t e .  I t  i s  one o f  th e  few

r e p o r t s  s in c e  s ta t e h o o d  t o  c r i t i c i z e  named i n d i v i d u a l s  i n  the

c o n t e x t  o f  a l l e g e d  c r i m i n a l  a c t i v i t y ,  and th e  o n l y  r e p o r t  t o  have
in c l u d e d  p o r t i o n s  o f  th e  t r a n s c r i p t  o f  g rand  j u r y  p r o c e e d in g s .  The 

t y p i c a l  r e p o r t  i n  t h i s  s t a t e  has been two t o  t h r e e  pages,  i n c l u d i n g  
a b r i e f  summary o f  f i n d i n g s  and a l i s t  o f  recom m endat ions .
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A 1974 r e p o r t  i s s u e d  by a F a i rb a n k s  g rand j u r y  which 

conduc ted  an i n v e s t i g a t i o n  i n t o  a l l e g e d  m isc o n d u c t  i n  s t a t e  o f f i c e  

i n c l u d e d  a s ta te m e n t  t h a t  no v i o l a t i o n  o f  law o c c u r r e d .  In  a l a t e r  

Anchorage grand j u r y  i n v e s t i g a t i o n  o f  p o t e n t i a l l y  c r i m i n a l  a c t i v i t y  
by s t a t e  o f f i c i a l s  th e  g rand j u r y  i s s u e d  a two-page r e p o r t  which 

i n c l u d e d :  (1 )  th e  s u b je c t  o f  th e  i n v e s t i g a t i o n ;  (2 )  t h e  f a c t  t h a t

w i tn e s s e s  were h e a rd ;  (3 )  th e  d e c i s i o n  n o t  t o  r e t u r n  any 

i n d i c t m e n t s ;  (4 )  th e  recommendat ion t h a t  th e  recommendat ions  o f  th e  

D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  r e g a r d i n g  p r o p e r t y  h a n d l i n g  p ro c e d u re s  

i n  t h a t  agency be f o l l o w e d ;  and (5 )  th e  re q u e s t  t h a t  th e  r e p o r t  be 

t r a n s m i t t e d  t o  the  Commiss ioner  o f  th e  D epa r tm en t .

A t  th e  c lo s e  o f  t h e  Kena i  i n v e s t i g a t i o n  i n  1974 no p u b l i c  

r e p o r t  i s s u e d ,  a l t h o u g h  th e  grand j u r y  d i d  send a l e t t e r  t o  th e  

Commission on J u d i c i a l  Q u a l i f i c a t i o n s  c a l l i n g  a t t e n t i o n  to  
p u r p o r t e d l y  im p ro p e r  co n du c t  on th e  p a r t  o f  a Kena i  j u d g e .  Such an 

a c t i o n  was a l s o  ta k e n  a t  l e a s t  once by a F a i r b a n k s  g rand  j u r y ,  which 

noted i n  i t s  r e p o r t  t h a t  i t  had p r o v id e d  a c o n f i d e n t i a l  

recommendat ion t o  th e  J u d i c i a l  Q u a l i f i c a t i o n s  Commit tee .

The F a i rb a n k s  g rand j u r y  wh ich  i n v e s t i g a t e d  th e  p a t t e r n s  o f  

f e l o n y  i n d i c t m e n t s  i t  observed  be ing  r e t u r n e d  a g a in s t  Checker Cab 

p e r s o n n e l ,  s t a t e d  (1 )  i t s  o b s e r v a t i o n  o f  the  p a t t e r n  o f  f e l o n y  
i n d i c t m e n t s ;  (2 )  t h a t  th e  g rand j u r y  f u r t h e r  found t h a t  many Checker 

Cabs were o p e r a t i n g  w i t h  d e f e c t s  t h a t  endangered o c c u p an ts  and o t h e r  

v e h i c l e s ;  (3 )  t h a t  th e  g rand  j u r y  heard  c o n f l i c t i n g  t e s t im o n y  from 
the  C h ie f  o f  P o l i c e ,  C i t y  Manager, and th e  Cab Company c o n c e rn in g  

the  e x i s t e n c e  and e n fo rce m e n t  o f  mandatory  p e r i o d i c  s a f e t y  checks  on 

th e  ca b s ;  (4 )  made a number o f  recommendat ions  i n c l u d i n g  re v ie w  o f  

p e rs o n n e l  r e c o r d s ;  (5 )  re q u e s te d  t h a t  t h e  p o l i c e  c h i e f  and th e  c i t y  

manager e s t a b l i s h  a method o f  i n s p e c t i o n  and en fo rc e m e n t  o f  s a f e t y  

s ta n d a rd s  f o r  cabs and r e p o r t  back t o  th e  g rand  j u r y  w i t h  t h e i r  p la n  
i n  30 days ;  (6 )  re q u e s te d  s p e c i f i c a l l y  t h a t  c o p ie s  o f  th e  r e p o r t  be 

d i s t r i b u t e d  to  a l l  f i v e  l o c a l  r a d i o  s t a t i o n s ,  b o th  l o c a l  newspapers,
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the  c i t y  c o u n c i l ,  c i t y  manager, mayor, and owners o f  l o c a l  cab 

com pan ies .  A 1972 F a i rb a n k s  g rand j u r y  w h ich  i n v e s t i g a t e d  campus 

s e c u r i t y ,  a f t e r  n o t i n g  th e  h ig h  i n c i d e n c e  o f  c r im e  on campus, made 

d e t a i l e d  recommendat ions f o r  th e  p r o t e c t i o n  o f  s t u d e n t s ,  f a c u l t y ,  and 

employees.  A n o th e r  F a i rb a n k s  g rand  j u r y  wh ich  i n v e s t i g a t e d  drug 

abuse i n  h ig h  s c h o o ls  d e s c r ib e d  i t s  f i n d i n g s  and made recommendat ions 

f o r  improved c r i m i n a l  j u s t i c e  p r o c e d u re s .

I n v e s t i g a t i o n s  i n t o  p rob lem s i n  the  c r i m i n a l  j u s t i c e  system 

have r e s u l t e d  i n  a s m a l l  number o f  c a s e - s p e c i f i c  r e p o r t s  i n  a d d i t i o n  

t o  th e  comments made as p a r t  o f  th e  g rand j u r y ' s  summary r e p o r t .  

The 1977 B e th e l  g rand  j u r y  i n v e s t i g a t i n g  th e  e f f e c t i v e n e s s  o f  p o l i c e  

i n v e s t i g a t i o n s  s t a t e d  i t s  pu rpose  i n  i t s  r e p o r t  t o  be " t o  e v a lu a te  
some o f  th e  p rob lem s c o n f r o n t i n g  th o s e  r e s p o n s i b l e  f o r  t h i s  most 

im p o r t a n t  a rea  o f  o u r  c r i m i n a l  j u s t i c e  sys tem , and t o  o f f e r  

recommendat ions as t o  how i t  may be im p r o v e d . "  The r e p o r t  

summarized th e  t e s t im o n y  o f  w i tn e s s e s  r e g a r d in g  p o l i c e  depa r tm en t  

e f f i c i e n c y .  The l a s t  w i t n e s s  was th e  C h ie f  o f  P o l i c e ,  who was g iv e n  
a summary o f  t h e  t e s t im o n y  o f  p r e v i o u s  w i tn e s s e s  and th e  o p p o r t u n i t y  

t o  p r e s e n t  h i s  s p e c i f i c  c o n c e rn s .  The grand j u r y  th e n  made s e v e r a l  
recommendat ions to w a rds  e s t a b l i s h i n g  b e t t e r  t r a i n i n g ,  r e p o r t i n g ,
i n v e s t i g a t i n g  and f o l l o w i n g  th r o u g h  o f  i n v e s t i g a t i o n s ,  and

m o n i t o r i n g  o f  th e s e  p r o c e d u re s .  The g rand j u r y  re q u e s te d  t h a t  i t s  

r e p o r t  be made a m a t t e r  o f  p u b l i c  r e c o r d .  The 1983 B e th e l  g rand 
j u r y  i n v e s t i g a t i n g  "p rob le m s  w i t h  th e  h a n d l i n g  o f  c r i m i n a l  
i n v e s t i g a t i o n s  i n  B e t h e l "  found t h a t  " [ t ] h e  B e th e l  P o l i c e  Department  

has r e p e a t e d l y  f a i l e d  t o  f o l l o w  b a s ic  minimum l e g a l  r e q u i re m e n ts  
wh ich  has made th e  p r o s e c u t i o n  o f  many cases d i f f i c u l t  o r

i m p o s s i b l e . "  I t s  p r im a r y  recommendat ion was " t h a t  a p o l i c y  be 

j o i n t l y  e s t a b l i s h e d  by th e  B e th e l  P o l i c e  Department  and th e  D i s t r i c t  

A t t o r n e y ' s  o f f i c e  t h a t  would  f o r m a l l y  o u t l i n e  th e  p ro c e d u re s  t o  be 

f o l l o w e d  by B e th e l  P o l i c e  O f f i c e r s  i n  t h e i r  r e l a t i o n s h i p s  w i t h  th e  

D i s t r i c t  A t t o r n e y ' s  o f f i c e . "  The 1983 Barrow g rand j u r y
i n v e s t i g a t i n g  p o l i c i e s  and p ro c e d u re s  a t  t h e  Barrow j a i l  f o l l o w i n g
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t he  escape o f  a p r i s o n e r  i s sued  a r e p o r t  s u g g e s t in g  s t r i c t e r  

p ro c e d u re s  f o r  th e  t r a n s p o r t  o f  p r i s o n e r s .  The S u p e r i o r  C ou r t  judge  

a t  Barrow fo rw a rd e d  th e  r e p o r t  to  th e  P u b l i c  S a fe ty  D i r e c t o r  and the  

C o r r e c t i o n s  F a c i l i t y  D i r e c t o r .

A 1967 F a i rb a n k s  grand j u r y  r e p o r t  made a p o i n t  o f  

e x o n e r a t i n g  a s t a t e  t r o o p e r  i n  a f a t a l  s h o o t i n g ,  made 

recommendat ions r e g a r d in g  th e  p r e v e n t i o n  o f  m a r i j u a n a  use i n  the  

s c h o o ls ,  and conduc ted  an i n v e s t i g a t i o n  o f  j a i l  c o n d i t i o n s  i n  

F a i r b a n k s .  The grand j u r y  r e p o r t  c r i t i c i z e d  management o f  th e  j a i l  

g e n e r a l l y  and h e ld  th e  named s u p e r in t e n d e n t  r e s p o n s i b l e .  The grand 
j u r y ' s  r e p o r t  i n c lu d e d  recommendat ions f o r  p o l i c y ,  p e r s o n n e l ,  

i n s p e c t i o n ,  s u p e r v i s i o n ,  and m a in tenance j u r i s d i c t i o n  changes.

5 . 2 . 3  R e p o r t i n g  Powers o f  the  F e d e ra l  Government and O th e r  S ta te s

A s i g n e r  o f  b o th  th e  D e c l a r a t i o n  o f  Independence and th e  

U n i te d  S ta te s  C o n s t i t u t i o n  and l a t e r  an A s s o c ia te  J u s t i c e  o f  th e  

U.S. Supreme C o u r t ,  James W i ls o n ,  made t h i s  o b s e r v a t i o n  i n  1791:

The grand j u r y  are a g r e a t  c h a nn e l  o f

c o m m u n ica t io n ,  between th o s e  who make and

a d m i n i s t e r  th e  law s ,  and f o r  whom th e  laws are

made and a d m in i s t e r e d .  A l l  th e  o p e r a t i o n s  o f

gove rnm en t ,  and o f  i t s  m i n i s t e r s  and o f f i c e r s ,
a re  w i t h i n  th e  compass o f  t h e i r  v iew and re s e a r c h .
They may sug g es t  p u b l i c k  im provem ent ,  and th e

modes o f  remov ing  p u b l i c k  in c o n v e n ie n c e s :  th e y

may expose t o  p u b l i c k  i n s p e c t i o n ,  o r  t o  p u b l i c k

p u n ishm e n t ,  p u b l i c k  bad men, and p u b l i c k  bad 
75measures.

In  a 1965 F i f t h  C i r c u i t  case the  judge  w ro t e ,  w i t h o u t  

c h a l l e n g e  f rom  h i s  f e l l o w  j u d g e ,  t h a t :
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To me the  t h i n g  [ i s ]  t h i s  s im p le :  th e  Grand Ju ry

i s  charged t o  r e p o r t .  I t  d e te rm in e s  what i t  i s  t o
. 76 r e p o r t .

In  1970, a t  C o n g re s s io n a l  h e a r i n g s  r e g a r d i n g  the  O rgan ized  

Crime Ac t  and the  g rand j u r i e s  to  be s p e c i a l l y  cha rged  un der  i t ,  a 

spo nso r  o f  th e  b i l l  s t a t e d :

. . . t h e  p r e c i s e  b o u n d a r ie s  o f  t h e  r e p o r t i n g  power 

have n o t  been j u d i c i a l l y  d e l i n e a t e d . . .  the  

a u t h o r i t y  t o  i s s u e  r e p o r t s  r e l e v a n t  t o  o rg a n iz e d  

c r im e  i n v e s t i g a t i o n s  has been s p e c i f i c a l l y
c o n f e r r e d  upon th e  s p e c i a l  g rand  j u r i e s  c r e a te d  by 

t h i s  t i t l e .  The com m it tee  does n o t  t h e r e b y  

i n t e n d  to  r e s t r i c t  o r  i n  any way i n t e r f e r e  w i t h

th e  r i g h t  o f  r e g u l a r  g rand j u r i e s  t o  i s s u e
r e p o r t s  as re c o g n iz e d  by j u d i c i a l  custom and
, . . . .  77t r a d i t i o n .

D e s p i t e  th e  exp ressed  i n t e n t i o n  n o t  t o  r e s t r i c t  th e  r i g h t s  

o f  r e g u l a r  f e d e r a l  g rand  j u r i e s ,  th e  s t a t u t e  may w e l l  se rv e  as a 
model i n  bo th  f e d e r a l  and s t a t e  c o u r t s ,  f o r  s t r i k i n g  a f a i r  ba la nce  

between p r o t e c t i o n  o f  th e  p u b l i c  and p r o t e c t i o n  o f  t h e  i n d i v i d u a l .  

The a c t  addresses  p r o p e r  s u b j e c t s  f o r  r e p o r t s ,  p r o v i d e s  g u i d e l i n e s  

f o r  j u d i c i a l  r e v ie w ,  and a l s o  p r o v id e s  an o p p o r t u n i t y  f o r  named 
i n d i v i d u a l s  t o  re sp o n d .

A grand j u r y  empaneled under  th e  O rgan ized  Crime Ac t  i s
empowered to  sub m i t  a r e p o r t  on two s u b j e c t s :

(1 )  c o n c e rn in g  n o n c r i m i n a l  m is c o n d u c t ,

m a l fe a s a n c e ,  o r  m is fe a s a n c e  i n  o f f i c e  

i n v o l v i n g  o rg a n iz e d  c r i m i n a l  a c t i v i t y  by an
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a p p o in te d  p u b l i c  o f f i c e r  o r  employee as the  

b a s is  f o r  a recommendat ion o f  remova l  o r

d i s c i p l i n a r y  a c t i o n ;  o r

(2 )  r e g a r d in g  o r g a n iz e d  c r im e  c o n d i t i o n s  i n  th e  

d i s t r i c t .

C a l i  f o r n i a

The C a l i f o r n i a  Pena l  Code s p e c i f i e s  a lo n g  l i s t  o f  l o c a l

government a c t i v i t i e s  wh ich  th e  g rand j u r y  i s  t o  add ress  and 

s p e c i f i c a l l y  c a l l s  f o r  th e s e  s u b j e c t s  t o  be r e p o r t e d  upon. The

C a l i f o r n i a  c o u r t s  have h e ld  t h a t  t h i s  e n u m e ra t io n  a l s o  l i m i t s  the  
grand j u r y ' s  i n v e s t i g a t i o n  and r e p o r t i n g  a u t h o r i t y  t o  the  

s p e c i f i c a l l y  enumerated f i e l d s .  Beyond th e  p r e s c r i b e d  s u b je c t
l i m i t a t i o n s ,  th e  o n ly  s t a t u t o r y  l i m i t a t i o n  on th e  r e p o r t s  o f

C a l i f o r n i a  grand j u r i e s  i s  t h a t  " [ a ]  g rand  j u r y  s h a l l  make no
r e p o r t ,  d e c l a r a t i o n ,  o r  recommendat ion on any m a t t e r  e x c e p t  on th e

b a s i s  o f  i t s  own i n v e s t i g a t i o n  o f  t h e  m a t t e r . . . "  [P e n a l  Code Sec. 
9 3 9 .9 ]

Missouri

Under th e  1875 M i s s o u r i  C o n s t i t u t i o n ,  th e  M i s s o u r i  g rand

j u r y  had th e  s t a t e d  d u ty  and a u t h o r i t y  t o  r e p o r t  t h e  r e s u l t s  o f  i t s
i n v e s t i g a t i o n  o f  th e  o f f i c i a l  a c t s  o f  o f f i c e r s  ha v in g  charge o f  

p u b l i c  f u n d s .  T h is  p r o v i s i o n  was dropped f rom  M i s s o u r i ' s  p r e s e n t  

c o n s t i t u t i o n ,  wh ich  l i m i t s  th e  power o f  a g rand j u r y  t o  " i n v e s t i g a t e  
and r e t u r n  i n d i c t m e n t s  f o r  a l l  c h a r a c t e r  and g rades  o f  c r im e s "  and 

the  power " t o  i n q u i r e  i n t o  th e  w i l l f u l  m isco n du c t  o f  p u b l i c  o f f i c e r s  

and to  f i n d  i n d i c t m e n t s  i n  c o n n e c t io n  t h e r e w i t h . "  [ M i s s o u r i  

C o n s t i t u t i o n ,  A r t i c l e  I ,  Sec. 16 ]  The M is s o u r i  Supreme Cour t  

s u b s e q u e n t ly  c o n f i rm e d  th e  l i m i t i n g  n a t u r e  o f  t h e  language  o f  b o th  
c o n s t i t u t i o n  and s t a t u t e s . 78
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The key M i s s o u r i  s t a t u t e  l i s t s  s e v e r a l  s p e c i f i c  a reas  f o r

g rand j u r y  i n q u i r y  and i n v e s t i g a t i o n .  Th is  s t a t u t e  e x p l i c i t l y

d i r e c t s  t h a t  the  g rand  j u r y  "examine p u b l i c  b u i l d i n g s  and r e p o r t  on
79t h e i r  c o n d i t i o n s . "  The M i s s o u r i  Supreme C o u r t  no ted  t h a t

" r e p o r t i n g  power i s  no t  exp resse d  i n  c o n n e c t io n  w i t h  th e  o t h e r  

s p e c i f i e d  a reas  o r  i n  c o n n e c t io n  w i t h  th e  g e n e r a l  a reas  o f  law

v i o l a t i o n s  wh ich  th e  t r i a l  c o u r t  may d i r e c t  th e  g rand  j u r y  to
. . . 80 i n v e s t i g a t e .

New Je rsey

I n  New J e r s e y ,  th e  g rand j u r y  may i s s u e  a r e p o r t ,  o r  i n  th e  

t e r m in o lo g y  o f  th e  s t a t e ' s  s t a t u t e ,  a " p r e s e n t m e n t "  wh ich

(1 )  r e f e r s  to  p u b l i c  a f f a i r s  o r  c o n d i t i o n s ,

(2 )  censu res  a p u b l i c  o f f i c i a l  o n ly  where h i s  

a s s o c i a t i o n  w i t h  th e  c r i t i c i z e d  p u b l i c  a f f a i r s  

o r  c o n d i t i o n s  i s  " i n t i m a t e l y  and i n e s c a p a b ly  a 
p a r t  o f  t h e m . "  [R. 3 : 6 - 9 ( a ) ]

New York

A New York s t a t u t e  enac ted  i n  1964 appears  t o  have

p r o v id e d  th e  model f o r  t h e  f e d e r a l  O rg a n ize d  Crime Ac t  o f  1970; 

i n c l u d i n g  r e s t r i c t i o n s  on th e  s u b j e c t  m a t t e r  o f  r e p o r t s ,  

g u i d e l i n e s  f o r  j u d i c i a l  r e v ie w ,  and an o p p o r t u n i t y  f o r  named 
i n d i v i d u a l s  t o  re sp o n d .  The New York s t a t u t e  [N .Y .  C r im .  P roc .

Law S e c t i o n  1 9 0 . 8 5 ( 3 ) ]  a l l o w s  g rand j u r y  r e p o r t s  on t h e

f o l l o w i n g  s u b j e c t s :

(a )  c o n c e rn in g  m is c o n d u c t ,  non feasance  o r  n e g l e c t  

i n  p u b l i c  o f f i c e  o r  by a p u b l i c  s e r v a n t  as t h e

b a s is  f o r  a recommendat ion  o f  rem ova l  o r
d i s c i p l i n a r y  a c t i o n s ;  o r
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(b )  s t a t i n g  t h a t  a f t e r  i n v e s t i g a t i o n  o f  a p u b l i c  

s e r v a n t  i t  f i n d s  no m is c o n d u c t ,  non feasance  o r  
n e g le c t  i n  o f f i c e  by him p r o v id e d  t h a t  such 

p u b l i c  s e r v a n t  has re q u e s te d  th e  s u b m is s io n  o f  
such r e p o r t ;  o r

( c )  p ro p o s in g  recommendat ions f o r  l e g i s l a t i v e ,  

e x e c u t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  i n  t h e  
p u b l i c  i n t e r e s t  based upon s t a t e d  f i n d i n g s .

P e n n s y lv a n ia

P e n n s y l v a n ia ' s  s t a t u t e s  [PA. S t a t .  Ann. T i t .  19, Sec. 5 266 

& 271]  d e f i n e  a g rand j u r y  r e p o r t  as a document

(1 )  r e g a r d in g  c o n d i t i o n s  r e l a t i n g  to  o r g a n iz e d  

c r im e  o r  p u b l i c  c o r r u p t i o n ;  o r

(2 )  p ro p o s in g  recommendat ions f o r  l e g i s l a t i v e ,  

e x e c u t i v e ,  o r  a d m i n i s t r a t i v e  a c t i o n .

Wash ington

A Washington s t a t u t e  p r o v id e s  t h a t ,  "The g rand  j u r y  may 
p r e p a re  i t s  c o n c lu s i o n s ,  recommendat ions and s u g g e s t io n s  i n  th e  fo rm 

o f  a g rand j u r y  r e p o r t . "  [Wash. Code o f  C r im in a l  P r o c . ,  Sec. 
1 0 . 2 7 . 1 6 0 ]

ABA P r i n c i p l e s ,  Model A c t ,  and Commentary

The commentary accompanying th e  ABA Model Grand Ju ry  Ac t  

s t a t e s  t h a t  the  purpose  o f  g rand j u r y  r e p o r t s  i s  " t o  i n f o r m  th e  
p u b l i c  o f  s i t u a t i o n s  r e q u i r i n g  a d m i n i s t r a t i v e ,  j u d i c i a l ,  o r
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l e g i s l a t i v e  c o r r e c t i v e  a c t i o n - - n o t  th e  c a s t i g a t i o n  o f  i n d i v i d u a l s , "  

and goes on to  say t h a t  a r e p o r t  may comment on " t h e  j o b  t h a t  an 

o f f i c e  h o l d e r  i s  p e r f o r m i n g ;  bu t  such r e p o r t s  s ho u ld  no t  condemn 
c h a r a c t e r  a l o n e . "
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CHAPTER 4

THE REPORTING POWER: PROCEDURAL LIMITATIONS

Because g rand j u r y  recommendat ions a re  l i m i t e d  o n l y  by th e  

re q u i re m e n t  t h a t  they  conce rn  " p u b l i c  s a f e t y  and w e l f a r e " ,  grand

j u r y  r e p o r t s  i n  A laska  may name names, recommend r e f e r r a l  to  

g o v e rn m en ta l  o r  n o n -g o v e rn m e n ta l  b o d ie s ,  a l l e g e  i n d i c t a b l e  conduc t  
and be p u b l i s h e d  w he the r  o r  n o t  accompanied by i n d i c t m e n t s .  The 

l i m i t a t i o n s  on r e p o r t  c o n t e n t  t h a t  e x i s t  i n  o t h e r  s t a t e s  and the

f e d e r a l  system are  based on f a r  more r e s t r i c t i v e  g r a n t s  o f  

c o n s t i t u t i o n a l  and s t a t u t o r y  a u t h o r i t y .  The a d o p t io n  o f  com parab le  

l i m i t a t i o n s  i n  A la s k a  would  r e q u i r e  c o n s t i t u t i o n a l  amendment to

r e s t r i c t  th e  s u b j e c t  m a t t e r  o f  i n v e s t i g a t i o n s ,  t o  l i m i t  t h e  pu rposes

o f  r e p o r t s ,  o r  t o  o t h e r w is e  e f f e c t i v e l y  suspend th e  recommendat ion 

power o f  the  g rand j u r y .

Even w i t h o u t  c o n s t i t u t i o n a l  amendment, however ,  a number o f

p ro c e d u re s  c o u ld  be adopted  t h a t  c o u ld  p r o v i d e  f o r :  g r e a t e r  due

p rocess  p r o t e c t i o n  o f  i n d i v i d u a l s  named o r  r e f e r r e d  to  i n  r e p o r t s ;

j u d i c i a l  re v ie w  o f  r e p o r t s ;  and s ta n d a rd s  f o r  p u b l i c a t i o n  and 
d i s s e m in a t i o n  o f  r e p o r t s .

4 .1  Due P roce ss :  P r o t e c t i o n  o f  I n d i v i d u a l s  Named o r  R e fe r re d  t o  i n

R e p o r t s .

Bas ic  f a i r n e s s  and c c n s t i t u t i o n a l  due p rocess  may r e q u i r e

t h a t  u n i n d i c t e d  i n d i v i d u a l s  named i n  g rand j u r y  r e p o r t s  be p r o v id e d
w i t h  c e r t a i n  p r o t e c t i o n s  n o t  c u r r e n t l y  r e q u i r e d  by A la ska  law .  
U n in d i c t e d  i n d i v i d u a l s  named i n  a t  l e a s t  t h r e e  A laska  

grand j u r y  i n v e s t i g a t i v e  r e p o r t s  la c k e d  a forum o r  mechanism th r o u g h  

which  to  respond to  such c r i t i c i s m s .

In  o t h e r  j u r i s d i c t i o n s ,  t h e  f o l l o w i n g  r i g h t s  have been 

re c o g n iz e d  to  be p a r t  o f  due p r o c e s s :
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1. The r i g h t  t o  re v ie w  th e  r e p o r t  p r i o r  t o  

p u b l i c a t i o n  ( F l o r i d a ,  New Y o rk ,  New J e r s e y ) ;

2.  The r i g h t  t o  p r e s e n t  f u r t h e r  t e s t im o n y  to  t h e  

jud ge  o r  th e  g rand j u r y  ( U . S . ,  New Y o rk ,  New 

J e r s e y ) ;

3. The r i g h t  t o  sub m i t  a w r i t t e n  response  ( U . S . ,

New Y o rk ,  New J e r s e y ) ;

4. The r i g h t  t o  move to  expunge c e r t a i n  p o r t i o n s  

o f  r e p o r t s  ( F l o r i d a ,  ABA);

5.  The r i g h t  t o  _in camera h e a r in g  a n d /o r  ap p ea l  

(New Y ork ,  New J e r s e y ) ;

6. The r i g h t  t o  sue g rand  j u r y  f o r  l i b e l  

( C a l i f o r n i a ) ;

7. The r i g h t  t o  a f a i r  t r i a l  o r  h e a r in g  ( U . S . ,
New Y o r k ) ; and

8. The r i g h t  t o  r e v ie w  th e  g rand j u r y  t r a n s c r i p t  

(New J e r s e y ) .

Federal

The O rgan ized  Crime A c t  o f  1970 p r o v id e s  an o p p o r t u n i t y  f o r  

named i n d i v i d u a l s  t o  respond .  The a c t  p r o v id e s  t h a t  t h e  r e p o r t  be 

se rved  upon each p u b l i c  o f f i c e r  o r  employee named i n  th e  r e p o r t ,  and 

t h a t  th e  i n d i v i d u a l  h a 5 tw e n ty  days t o  f i l e  an answer .  The answer 

must " s t a t e  th e  f a c t s  and law c o n s t i t u t i n g  th e  de fense  o f  t h e  p u b l i c  
o f f i c e r  o r  employee t o  th e  cha rges  i n  s a id  r e p o r t . "  The a c t  
p r o v i d e s  t h a t  th e  r e p l y  s h a l l  become an append ix  t o  th e  r e p o r t ,
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" e x c e p t  f o r  those  p a r t s  t h e r e o f  wh ich  th e  c o u r t  d e te rm in e s  t o  have 

been i n s e r t e d  s c a n d a lo u s l y ,  p r e j u d i c i o u s l y , o r  u n n e c e s s a r i l y . "  

i n d e r  th e  a c t  th e  r e p o r t  rem a ins  sea led  f o r  a t  l e a s t  31 days a f t e r  

th e  answer has been f i l e d  o r  th e  t im e  f o r  f i l i n g  has e x p i r e d ,  o r  i f  

an appea l  i s  t a k e n ,  u n t i l  a l l  r i g h t s  o f  re v ie w  nave e x p i r e d  o r  

t e r m i n a t e d .  The U.S. A t t o r n e y  i s  th e n  cha rged  w i t h  d e l i v e r i n g  a 

copy o f  th e  r e p o r t ,  and a p p e n d ix ,  i f  any,  " t o  each p u b l i c  o f f i c e r  o r  

body h a v in g  j u r i s d i c t i o n ,  r e s p o n s i b i l i t y ,  o r  a u t h o r i t y  o v e r  each 

p u b l i c  o f f i c e r  o r  employee named i n  th e  r e p o r t . "

F e d e r a l  c o u r t s  have ca rved  o u t  and c o n t i n u e  t o  c a rv e  o u t

e x c e p t i o n s  t o  th e  g rand j u r y ' s  r e p o r t i n g  power t o  p r o t e c t  b a s ic

f a i r n e s s  and th e  r i g h t s  o f  i n d i v i d u a l s .  Most f e d e r a l  c o u r t s  have

h e ld  t h a t  a g rand j u r y  has no a u t h o r i t y  t o  i s s u e  a r e p o r t  t h a t

accuses an u n i n d i c t e d  i n d i v i d u a l  o f  an i n d i c t a b l e  o f f e n s e ,  w i t h  some
81

e x c e p t i o n s  made f o r  r e p o r t s  c r i t i c i z i n g  f e d e r a l  p u b l i c  o f f i c i a l s .

C a l i f o r n i a

In  C a l i f o r n i a ,  i n d i v i d u a l s  named i n  r e p o r t s  have no r i g h t  

t o  r e p l y  o r  expunge, o r  f o r  appea l  o r  r e v ie w ,  however a comment i n  a 
g rand j u r y  r e p o r t  wh ich  r e f e r s  t o  an u n i n d i c t e d  i n d i v i d u a l  i s  no t  

p r i v i l e g e d .  U n in d i c t e d  i n d i v i d u a l s  have th e  r i g h t  t o  sue grand 

j u r i e s  f o r  l i b e l .  [ C a l .  Pena l  Code, S e c , .  930 ]

F l o r i d a

The F l o r i d a  l e g i s l a t u r e  g r a n t s  u n i n d i c t e d  i n d i v i d u a l s  

c r i t i c i z e d  i n  a r e p o r t  t h e  r i g h t  t o  re v ie w  th e  r e p o r t  b e f o r e  i t  i s  

p u b l i s h e d ,  and 15 days t o  f i l e  a m o t io n  t o  s e a l  o r  expunge the  

r e p o r t  o r  p o r t i o n s  o f  th e  r e p o r t  wh ich  a re  " im p r o p e r  and u n l a w f u l . "
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I

G eorg ia

In  G e o rg ia ,  an i n d i c t m e n t  o f  a p u b l i c  o f f i c i a l  [Ga. S t a t .  

Sec. 8 9 -9 9 0 7 - 8 ]  must i n c l u d e  a s ta te m e n t  o f  " t h e  m e r i t s  o f  t h e

c o m p l a i n t , "  and a copy must be se rved  on th e  accused b e f o r e  i t  i s

p r e s e n te d  t o  th e  g rand j u r y .  The accused p u b l i c  o f f i c i a l  o r  p u b l i c  

s e r v a n t  ( d e f i n e d  i n  G eo rg ia  t o  be any judge  o f  th e  p r o b a te  c o u r t ,  

member o f  any board o f  c o m m is s io n e rs ,  c o u n ty  j u d g e ,  o r  j u s t i c e  o f

th e  peace) has the  r i g h t  t o  t e s t i f y  b e fo r e  th e  g rand j u r y  a t  the  
c o n c lu s i o n  o f  th e  s t a t e ' s  e v id e n c e .  The accused i s  n o t  s u b j e c t  t o  

c r o s s - e x a m i n a t i o n .  The accused and c o u n s e l  f o r  th e  accused have the  

r i g h t  t o  be p r e s e n t  d u r i n g  th e  p r e s e n t a t i o n  o f  a l l  e v id e n c e ,  b u t  may 

no t  examine w i t n e s s e s .

New Jersey

New J e r s e y ' s  s t a t u t e s  p r o v i d e  a d d i t i o n a l  p r o t e c t i o n s  f o r

th e  p u b l i c  o f f i c i a l  censured  i n  a r e p o r t  wh ich  a ju d ge  d e te rm in e s  

to  be p r o p e r .  I f  th e  r e p o r t  cen su re s  a p u b l i c  o f f i c i a l  and th e

ju d g e  d e c id e s  no t  t o  s t r i k e  i t ,  t h e  s t a t u t e  p r o v i d e s  f o r  a copy t o  
be se rved  on the named i n d i v i d u a l  who th e n  has te n  days to  move f o r  
an i n  camera h e a r i n g .  The i n d i v i d u a l  i s  g r a n te d  (1 )  t h e  r i g h t  to

examine th e  grand j u r y  m in u te s ,  and (2 )  t h e  r i g h t  t o  i n t r o d u c e
a d d i t i o n a l  e v id e n c e .  [R .  3 : 6 - 9 ( c ) ]

New York

Under th e  s t a t u t e  pe rsons  named i n  a r e p o r t  a re  t o  r e c e i v e  a

copy o f  t h e  r e p o r t  b e f o r e  i t  i s  p u b l i s h e d  and a re  a l l o w e d  t im e  to

f i l e  an answer t o  be appended to  th e  r e p o r t ,  o r  t o  t a k e  an a p p e a l ,  o r

b o t h .  A f t e r  such o p p o r t u n i t i e s  have e x p i r e d  o r  t e r m i n a t e d ,  the

s t a t u t e  c a l l s  f o r  a copy o f  th e  r e p o r t  and ap pend ix  i f  any t o  be
d e l i v e r e d  f o r  a p p r o p r i a t e  a c t i o n  t o  each o f f i c i a l  o r  body h a v in g  

rem ova l  o r  d i s c i p l i n a r y  a u t h o r i t y  o v e r  each p u b l i c  s e r v a n t  named i n  
th e  r e p o r t .

PAGE -57-



ABA

The ABA Model Grand J u ry  A c t  p r o v i d e s :

A grand j u r y  sho u ld  no t  i s s u e  any r e p o r t  wh ich  

s i n g l e s  ou t  pe rsons  to  impugn t h e i r  m o t i v e s ,  h o ld  

them up t o  sco rn  o r  c r i t i c i s m  o r  speaks o f  t h e i r  

q u a l i f i c a t i o n s  o r  m o ra l  f i t n e s s  t o  h o ld  an o f f i c e  
o r  p o s i t i o n .  No grand j u r y  r e p o r t  s h a l l  be 

accepted  f o r  f i l i n g  and p u b l i c a t i o n  u n t i l  the  

p r e s i d i n g  ju d ge  s u b m i ts  _in camera a copy t h e r e o f  

t o  a l l  pe rsons  named o r  i d e n t i f i a b l e  and such 

pe rsons  are  g iv e n  th e  o p p o r t u n i t y  t o  move to  

expunge any o b j e c t i o n a b l e  p o r t i o n  o f  s a id  r e p o r t  

and have a f i n a l  j u d i c i a l  d e t e r m i n a t i o n  p r i o r  t o  

the  r e p o r t ' s  be ing  p u b l i s h e d  o r  made p u b l i c .

A . 2 J u d i c i a l  Review

No g u i d e l i n e s ,  s t a t u t e s  o r  case law e x i s t  i n  A laska  

p r o v i d i n g  s ta n d a rd s  f o r  j u d i c i a l  re v ie w  o f  g rand j u r y  r e p o r t s .  O th e r  
tha n  the  c o n s t i t u t i o n a l  r e q u i re m e n t  t h a t  th e  r e p o r t  address  some 

a s p e c t  o f  " t h e  p u b l i c  w e l f a r e  o r  s a f e t y " ,  j u d g e s  have no a d d i t i o n a l  

g u idance  i n  r e v ie w in g  th e  s u b j e c t  m a t t e r  o f  r e p o r t s ,  th e  

c i r c u m s ta n c e s  under  wh ich  a r e p o r t  sho u ld  be i s s u e d ,  and th e  c o u r t ' s  

o b l i g a t i o n  t o  l i m i t  o r  c o n t r o l  th e  d i s s e m in a t i o n  o f  such r e p o r t s .

I n  o t h e r  j u r i s d i c t i o n s ,  g u i d e l i n e s  f o r  j u d i c i a l  re v ie w  have 

been d e v e lo p ed .  T y p i c a l l y ,  such g u i d e l i n e s  p r o v i d e  t h a t  t h e  ju d g e  
re v ie w  r e p o r t s  p r i o r  t o  p u b l i c a t i o n  f o r  c o m p l ian ce  w i t h  one o r  a 

c o m b in a t io n  o f  th e  f o l l o w i n g  c r i t e r i a :

1. The purpose o r  s u b je c t  m a t t e r  i s  w i t h i n  th e  

s t a t u t o r y  o r  c o n s t i t u t i o n a l  scope ( U . S . ,  New
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Y ork ,  F l o r i d a ,  C a l i f o r n i a ,  W ash ing ton ,  

M i s s o u r i ,  C o lo r a d o ) ;

2. The r i g h t s  o f  pe rsons  i d e n t i f i e d  i n  such

r e p o r t s  have been p r o t e c t e d  ( U . S . ,  New Y ork ,

New J e r s e y ,  F l o r i d a ,  C o lo ra d o ,  ABA);

3.  The f i n d i n g s  o f  th e  r e p o r t  a re  based upon 

f a c t s  r e v e a le d  d u r i n g  th e  cou rs e  o f  th e  

i n v e s t i g a t i o n  ( U . S . ,  New J e r s e y ,  F l o r i d a ,  
C a l i f o r n i a ) ;

4. F in d in g s  are  s u p p o r te d  by e v id e n c e  p re s e n te d  

d u r in g  th e  i n v e s t i g a t i o n  ( U . S . ,  New Y o r k ) ;

5. Release o f  th e  r e p o r t  w i l l  n o t  p r e j u d i c e

pend ing  t r i a l s  ( U . S . ,  New Y o rk ,  W a s h in g to n ) ;

6. Release o f  th e  r e p o r t  w i l l  n o t  compromise th e  

g rand j u r y ' s  assu rance  o f  c o n f i d e n t i a l i t y  t o  
w i tn e s s e s  ( C a l i f o r n i a ) ;  and

7. Re lease  o f  t h e  r e p o r t  wou ld  be c o n s i s t e n t  w i t h  

the  p u b l i c  i n t e r e s t  (New Y o rk ,  W ash ing ton ,

ABA).

A f t e r  re v ie w  o f  th e  r e p o r t ,  c o u r t s  have th e  a u t h o r i t y  t o

1. C a l l  f o r  f u r t h e r  t e s t im o n y  ( U . S . ,  New J e r s e y ) ;

2. Sea l  th e  r e p o r t  ( U . S . ,  New Y o rk ,  F l o r i d a ,

C a l i f o r n i a ) ;

3 .  R e fe r  th e  r e p o r t  back t o  th e  g rand  j u r y  f o r  

amendment c o n s i s t e n t  w i t h  t h e  c o u r t ' s  f i n d i n g s  
( U . S . ,  New J e r s e y ) ;
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4. Expunge c e r t a i n  p o r t i o n s  o r  a l l  o f  th e  r e p o r t  

(New J e r s e y ,  F l o r i d a ,  M i s s o u r i ,  ABA);

5. Review any r e p l y  s u b m i t te d  and p o s s i b l y

expunge p o r t i o n s  ( U . S . ,  ABA); and

6. Hold _in camera h e a r in g s  ( U .S . ,  New J e r s e y ,

ABA).

F e d e ra l

The Organ ized  Crime A c t  p r o v id e s  f o r  j u d i c i a l  r e v ie w  o f  i t  

g rand j u r i e s '  r e p o r t s  and p r o c e e d in g s ,  w i t h  th e  f o l l o w i n g  g u i d e l i n e s

(1 )  the  r e p o r t  must address  one o f  th e  s t a t u t o r i l y  

a u t h o r i z e d  s u b j e c t s ;

(2 )  th e  r e p o r t  must be based upon f a c t s  re v e a le d  

d u r i n g  the  cou rse  o f  i n v e s t i g a t i o n  and be 
s u p po r te d  by the  p reponde rance  o f  th e

e v id e n c e ;

(3 )  eacn pe rson  named i n  th e  r e p o r t  and any 

re ason a b le  number o f  w i tn e s s e s  on th e

p e r s o n ' s  b e h a l f  as d e s ig n a te d  by t h a t  pe rson  

t o  th e  grand j u r y  fo r e p e r s o n  were a f f o r d e d  an 

o p p o r t u n i t y  t o  t e s t i f y ;

(4 )  t h a t  a r e p o r t  a d d re s s in g  th e  s u b je c t  o f  

o rg a n iz e d  c r im e  c o n d i t i o n s  no t  c r i t i c i z e  

i d e n t i f i e d  p e rs o n s ;

(5 )  t h a t  the  r e p o r t  n o t  p r e j u d i c e  f a i r  

c o n s i d e r a t i o n  o f  a pend ing  c r i m i n a l  m a t t e r .
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I f  th e  judge  deems t h a t  th e  r e p o r t  does no t  meet these

g u i d e l i n e s ,  th e  judge  may d i r e c t  t h a t  a d d i t i o n a l  t e s t im o n y  be ta k e n ,  

or  s h a l l  o r d e r  th e  r e p o r t  s e a le d  u n t i l  t h e  p r o v i s i o n s  a re  met.

C a l i f o r n i a

A 1975 C a l i f o r n i a  S u p e r i o r  C ou r t  case h e ld  t h a t  a l t h o u g h  no

C a l i f o r n i a  s t a t u t e  s p e c i f i c a l l y  a u t h o r i z e s  j u d i c i a l  r e v ie w  o f

r e p o r t s ,  a l i m i t e d  re v ie w  i s  i m p l i c i t  i n  th e  enactment  o f  s t a t u t o r y

l i m i t s  on i n v e s t i g a t o r y  and r e p o r t i n g  a u t h o r i t y ,  and c o n f i r m e d  by

the  common l3w d e c i s i o n  wh ich  r e c o g n i z e  the  p r o p r i e t y  o f  c o u r t

re v ie w  o f  g rand j u r y  r e p o r t s .  The c o u r t  emphasized t h a t  " t h e  scope

o f  the  s u p e r i o r  c o u r t ' s  r e v ie w in g  r o l e  i s  s t r i c t l y  c o n f i n e d  t o

e n s u r in g  t h a t  r e p o r t s  do n o t  e x te nd  beyond th e  l e g a l  b o u n d a r ie s  o f
82the  g rand j u r y ' s  broad r e p o r t o r i a l  p o w e r . "  The c o u r t  f u r t h e r  

d e f i n e d  i t s  r o l e  by s a y in g ,  "The c o u r t ' s  s o l e  f u n c t i o n  i n  t h i s  rea lm  

l i e s  i n  i t s  power t o  p r e v e n t  th e  o f f i c i a l  f i l i n g  o f  an i l l e g a l

r e p o r t :  f o r  example ,  a r e p o r t  on m a t t e r s  wh ich  th e  g rand  j u r y  has

no t  i t s e l f  i n v e s t i g a t e d  o r  a r e p o r t  c o n c e r n in g  a c t i v i t i e s  o f  a

d i s t a n t  m u n i c i p a l i t y  no t  l y i n g  w i t h i n  th e  g rand j u r y ' s  
p r o v i n c e . " 8 ' , The c o u r t  i n  t h i s  case s p e c i f i c a l l y  no ted  t h a t ,  "The 
s u p e r i o r  c o u r t  posesses no a u t h o r i t y  t o  e d i t  o r  s e a l  a r e p o r t  s im p ly  

because th e  c o u r t  d i s a g r e e s  w i t h  th e  r e p o r t ' s  c o n c l u s i o n s ,  o r

b e l i e v e s  t h a t  i t s  recommendat ions were h a s t i l y  reached o r  were no t  
' j u s t i f i e d .  " ' 8A

F l o r i d a

In  F l o r i d a ,  the  ju d g e  d e te r m in e s :

(1 )  w he the r  a g rand j u r y ' s  r e p o r t  d e a ls  w i t h  a 

s u b j e c t  m a t t e r  t h a t  th e  g rand  j u r y  i s  
empowered t o  i n v e s t i g a t e ;  and

(2 )  w he the r  the  g rand  j u r y ' s  f i n d i n g s  have a 

re a s o n a b le  f a c t u a l  f o u n d a t i o n  i n  th e  e v id e n c e .
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Improper report content has been held to include:

(1 )  t h a t  which i s  o u t s i d e  g rand  j u r y  a u t h o r i t y ;

(2 )  o r  has no f o u n d a t i o n a l  b a s is  i n  f a c t ;  o r

(3 )  i s  no t  germane t o  th e  s u b j e c t  m a t t e r  under
85i n v e s t i g a t i o n .

New Jersey

J u d i c i a l  re v ie w  i s  d e f i n e d  i n  New Je rse y  by s t a t u t e ,  and 

th e  j u d g e ' s  power w i t h  r e s p e c t  t o  d i s p o s i t i o n  i s  e x t e n s i v e .  The 

s t a t u t e  i n d i c a t e s ,  however , t h a t  th e  d e c i s i o n  o f  th e  ju d g e  who 

re v ie w s  a r e p o r t  i s  j u d i c i a l  i n  n a t u r e  and s u b j e c t  t o  re v ie w  f o r  
abuse o f  d i s c r e t i o n ,  by th e  s t a t e  o r  any a p p o in te d  p e rs o n ,  i n c l u d i n g  

any member o f  th e  r e p o r t i n g  g rand j u r y .  [New Je rsey  R u les  G ove rn ing  
C r im in a l  P r a c t i c e  3 : 6 - 9 ]

The jud ge  i s  i n  t h i s  s t a t e  a u t h o r i z e d  by s t a t u t e  t o  examine 
th e  " p r e s e n tm e n t "  and

(1 )  i f  i t  appears  t h a t  a c r im e  has been com m it ted  

f o r  which an i n d i c t m e n t  may be had, s h a l l  
r e f e r  the  p re s e n tm e n t  back t o  th e  g rand j u r y  

w i t h  a p p r o p r i a t e  i n s t r u c t i o n s  ( i . e . ,  t h e  

r e p o r t  must n o t  accuse an u n i n d i c t e d  

i n d i v i d u a l  o f  c r i m i n a l  w ro n g d o in g ) ;

( 2 )  i f  a p u b l i c  o f f i c i a l  i s  c e n s u re d ,  d e te rm in e  

c o n c l u s i v e l y  t h a t  t h e  e x i s t e n c e  o f  condemned 

m a t te r  i s  i n e x t r i c a b l y  r e l a t e d  to  a 
n o n - c r i m i n a l  f a i l u r e  on th e  p a r t  o f  th e  

p u b l i c  o f f i c i a l  t o  d i s c h a r g e  a p u b l i c  d u t y ;
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(3 )  i f  i t  appears t h a t  th e  p rese n tm e n t  i s  f a l s e ,  

o r  i s  based on p a r t i s a n  m o t i v e s ,  o r  i n d u lg e s  

i n  p e r s o n a l i t i e s  w i t h o u t  b a s i s ,  o r  i f  o t h e r  

good cause ap pea rs ,  s h a l l  s t r i k e  th e  

p resen tm en t  e i t h e r  i n  f u l l  o r  i n  p a r t

(emphas is  a dded ) ;

( 4 )  t o  d e te rm in e  i f  a s u b s t a n t i a l  f o u n d a t i o n  

e x i s t s  f o r  th e  p u b l i c  r e p o r t .  [R. 3 : 6 - 9 ( c ) ]

A 1961 New Je rsey  Supreme C ou r t  case e s t a b l i s h e d  t h a t  the  

ju d g e  s h a l l  expunge th e  p e r s o n a l  c r i t i c i s m  i n  t h e  r e p o r t

(1 )  i f  i t  appears  t h a t  th e  f a c t s  on w h ich  th e

condem nat ion  i s  based are  no t  t r u e ;  o r

( 2 )  i f  i t  appears  t h a t  th e  f a c t s  on wh ich  th e

condem nat ion  i s  based a re  i n  c o n f l i c t  o r  

p r o d u c t i v e  o f  d i v e r s e  i n f e r e n c e s ;  o r

(3 )  i f  r e a s o n a b le  q u e s t i o n  i s  r a i s e d  as to  
w he the r  the  g rand j u r y  wou ld  have ac te d  as i t  

d i d  had i t  had th e  a d d i t i o n a l  f a c t s . 86

The r e p o r t  may no t  be p u b l i s h e d  u n t i l  t h e  t im e  f o r  making a 

m o t ion  has e x p i r e d  o r  a j u d i c i a l  d e c i s i o n  i s  made upon such a m o t io n .

New York

The New York s t a t u t e  p r o v id e s  f o r  j u d i c i a l  re v ie w  to  
d e te rm in e  t h a t  th e  r e p o r t

(1 )  add resses  th e  a l l o w e d  s u b j e c t s ;

(2 )  i s  based upon a p reponde ran ce  o f  c r e d i b l e  and 

l e g a l l y  a d m is s i b l e  e v id e n c e ;
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(3 )  pe rsons  named were g i v e n  th e  o p p o r t u n i t y  t o  

appear b e fo r e  th e  g rand j u r y ;

(4 )  does no t  c r i t i c i z e  i n d i v i d u a l s  e xce p t  the  

p u b l i c  o f f i c i a l  o r  s e r v a n t  under  
i n v e s t i g a t i o n ;  and

(5 )  does no t  p r e j u d i c e  f a i r  c o n s i d e r a t i o n  o f  a 

pend ing  c r i m i n a l  m a t t e r .  [N..Y. C r im .  P ro c .
Law Sec. 1 9 0 . 8 5 ( 4 ) ]

A 1984 New Y r ; k  A p p e l l a t e  C ou r t  i n t e r p r e t e d  th e  New York 

s t a t u t e  t o  a l l o w  permanent s e a l i n g  o f  t h e  g rand  j u r y  r e p o r t  u n le s s  

t h r e e  a d d i t i o n a l  j u d i c i a l  r e v ie w  t e s t s  were met :

(1 )  t h e  grand j u r y  was c o r r e c t l y  i n s t r u c t e d  on 

the  law r e l a t i n g  t o  th e  m a t t e r s  b e in g  

i n q u i r e d  i n t o ,  i n c l u d i n g  th e  s ta n d a rd  o f  

p r o o f  a t  g rand  j u r y ;

(2 )  th e  grand j u r y  was in fo rm e d  o f  t h e  o p t i o n  o f  
i s s u i n g  a r e p o r t ,  and was a l l o w e d  t o  d e c id e  

whe the r  t o  p roceed t h a t  way; and

(3 )  th e  r e p o r t  i s  s u p p o r te d  by a p reponde rance  o f  

the  c r e d i b l e  and l e g a l l y  a d m is s i b l e  e v id e n c e  
heard by th e  g rand j u r y . 87

Washington

The s t a t u t e  p r o v id e s  f o r  r e v ie w  n o t  j u s t  by one j u d g e ,  bu t  

by "a  m a j o r i t y  o f  th e  ju d g e s  o f  t h e  s u p e r i o r  c o u r t  o r  th e  cou n ty  
c o u r t . "  The m a j o r i t y  o f  ju d g e s  a re  t o  d e te rm in e  t h a t
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(1 )  th e  f i n d i n g s  i n  the  r e p o r t  d e a l  w i t h  m a t te r s  

o f  b road p u b l i c  p o l i c y  a f f e c t i n g  th e  p u b l i c  

i n t e r e s t  and do no t  i d e n t i f y  o r  c r i t i c i z e  any 

i n d i v i d u a l ;

(2 )  th e  r e le a s e  o f  th e  r e p o r t  would  be c o n s i s t e n t  

w i t h  th e  p u b l i c  i n t e r e s t  and f u r t h e r  t h e  ends 
o f  j u s t i c e ;

(3 )  r e le a s e  o f  the  r e p o r t  would no t  p r e j u d i c e  any 

pend ing  c r i m i n a l  i n v e s t i g a t i o n  o r  t r i a l .

ABA

The ABA Model A c t  p r o v id e s  t h a t  m o t io n s  to  expunge 

o b j e c t i o n a b l e  m a t e r i a l  f rom grand j u r y  r e p o r t s  s h a l l  be made w i t h i n  
10 days o f  r e c e i p t  o f  n o t i c e  by pe rsons  named i n  such r e p o r t s .  

H e a r ing s  on such m o t io n s  s h a l l  be h e ld  i n  cam era .

4 .3  P u o l i c a t i o n  and D is s e m in a t i o n  o f  R epo r ts

P o l i c y  d e c i s i o n s  a l s o  need t o  be made r e g a r d in g  p u b l i c a t i o n  

and d i s s e m in a t i o n  o f  r e p o r t s  and access t o  t h e  g rand j u r y  r e c o r d  on 

w h ich  r e p o r t s  are  based.  Shou ld a l l  g rand  j u r y  r e p o r t s  be made 
p u b l i c  and f i l e d  as p u b l i c  r e c o r d s ,  o r  s h o u ld  th e  d e c i s i o n  to  

p u b l i s h  depend upon w he the r  o r  n o t  a r e p o r t  i s  accompanied by an 
i n d i c t m e n t ,  o r  a named p a r t y  has been h e ld  t o  answer? I f  a r e p o r t  
c r i t i c a l  o f  an i n d i v i d u a l  can be p u b l i s h e d  unaccompanied by an 
i n d i c t m e n t ,  s h o u ld  th e  re c o r d  be d e s t r o y e d ,  sea le d  o r  p re s e rv e d ?  

Shou ld  th e  g rand j u r y  o r  t h e  c o u r t  o r  b o th  have t h e  a u t h o r i t y  t o  

d e te rm in e  to  whom and f o r  what pu rposes  r e p o r t s  may be i s su e d ?  

Shou ld  a r e p o r t  be i s s u e d  f o r  pu rposes  o f  e x o n e r a t i o n ?

PAGE -65-



S o l u t i o n s  t o  some o f  these  p rob lem s have been deve loped  i n  

o t h e r  j u r i s d i c t i o n s :  New York and New Je rsey  a u t h o r i z e  t r a n s m i t t a l

o f  r e p o r t s  c r i t i c a l  o f  p u b l i c  o f f i c i a l s  t o  a p p r o p r i a t e  d i s c i p l i n a r y  

b o d ie s .  C o lo rado  and C a l i f o r n i a  p e r m i t  p u b l i c a t i o n  o f  r e p o r t s  to  

e x o n e ra te  pe rsons  i n v e s t i g a t e d .  The f e d e r a l  c o u r t s  i n  th e  W ate rga te  

case found l i m i t e d  d i s s e m i n a t i o n  o f  a g rand j u r y  i n v e s t i g a t i v e  

r e p o r t  a p p r o p r i a t e  where th e  r e c e i v i n g  agency gu a ra n te e d  t h a t  th e  

r e p o r t  would remain  c o n f i d e n t i a l  and where th e  r e p o r t :

1. drew no a c c u s a to ry  c o n c l u s i o n s ;

2. d e p r i v e d  no named i n d i v i d u a l  o f  an o f f i c i a l  

fo rum i n  wh ich  t o  respond ;

3. was n o t  a s u b s t i t u t e  f o r  i n d i c t m e n t s  where 

i n d i c t m e n t s  m ig h t  p r o p e r l y  have i s s u e d ;

4. c o n ta in e d  no recom m endat ions ,  a d v ic e  o r  

s ta te m e n ts  t h a t  i n f r i n g e d  on th e  p r e r o g a t i v e s  
o f  o t h e r  b ranches  o f  go ve rnm en t ;  and

5. re nde red  no m ora l  o r  s o c i a l  ju d gm e n ts .

The s o l u t i o n s  t o  th e s e  p u b l i c a t i o n  and d i s s e m in a t i o n  

p rob lem s w i l l  depend, t o  a l a r g e  e x t e n t ,  on th e  a l t e r n a t i v e s  adopted 

f o r  p r o t e c t i o n  o f  p e rsons  named i n  g rand j u r y  r e p o r t s  and f o r  

d e f i n i n g  the  a p p r o p r i a t e  scope o f  j u d i c i a l  r e v ie w .

F e d e ra l

The most famous f e d e r a l  g rand j u r y  i n v e s t i g a t i o n  has been 
t h a t  r e f e r r e d  t o  as th e  " W a te rg a te "  i n v e s t i g a t i o n .  The g rand j u r y  

in  t h a t  case handed up a r e p o r t  t o  th e  c o u r t  w i t h  a two-page l e t t e r  
wh ich  gave th e  pu rpose  o f  p r e p a r i n g  and f o r w a r d in g  th e  r e p o r t ,  i t s
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s u b j e c t  m a t t e r ,  and th e  recommendat ion t h a t  the  r e p o r t  be

t r a n s m i t t e d  t o  th e  J u d i c i a r y  Commit tee o f  th e  House o f

R e p r e s e n t a t i v e s ,  w h ich  was c o n s i d e r i n g  a m o t io n  t o  impeach th e

P r e s i d e n t .  The r e p o r t  was handed up a t  th e  same t im e  th e  g rand j u r y

r e t u r n e d  i n d i c t m e n t s  on seven p r e s i d e n t i a l  a id e s ,  a c c u s in g  those

a id e s  o f  v a r i o u s  a c t i v i t i e s  i n  the  W ate rga te  c o v e r - u p .  The

W ate rga te  s p e c i a l  p r o s e c u t o r s  d id  no t  seek to  i n d i c t  P r e s id e n t  N ixon

because t h e r e  was a s u b s t a n t i a l  q u e s t i o n  as t o  w he the r  an incum bent

P r e s id e n t  c o u ld  be p r o s e c u te d ,  o r  as a p o l i c y  m a t t e r  s h o u ld  be. The88
contents of the report has never been disclosed. Commentators

assume t h a t  i t  c o n t a in e d  a c c u s a t i o n s  o f  c r i m i n a l  co n d u c t  a p p a r e n t l y

made by w i tn e s s e s  and m e re ly  summarized and fo rw a rd e d  w i t h o u t
89

comment by th e  g rand  j u r y .  The P r e s i d e n t ' s  c o u n s e l  was a l lo w e d  

t o  read th e  two-page  l e t t e r  o f  t r a n s m i t t a l .  The P r e s i d e n t ' s  Counsel 

in fo rm e d  th e  c o u r t  t h a t  th e  P r e s id e n t  had no recommendat ion t o  make 

on i t s  r e l e a s e .  The ju d g e  h e ld  a h e a r in g  t o  a l l o w  a l l  i n t e r e s t e d  

p a r t i e s  t o  s t a t e  t h e i r  p o s i t i o n s  c o n c e rn in g  the  r e le a s e  o f  the  

r e p o r t ,  and th e n  o r d e r e d  th e  r e p o r t  r e le a s e d  t o  th e  House Committee 

as re q u e s te d  by th e  g rand  j u r y .  The ju d g e  emphasized i n  s u p p o r t  o f  
h i s  d e c i s i o n  t h a t  t h e  r e p o r t  i n  t h i s  case was n o t  im p ro p e r  i n  any o f  
th e  ways which had been no ted  i n  f e d e r a l  cases i n  w h ich  th e  power to  
r e p o r t  had been d e n ie d .  The r e p o r t  i n  t h i s  case :

(1 )  drew no a c c u s a to r y  c o n c l u s i o n s ;

(2 )  d e p r i v e d  no one o f  an o f f i c i a l  forum i n  wh ich  

to  re sp on d ;

(3 )  was n o t  a s u b s t i t u t e  f o r  i n d i c t m e n t s  where 

i n d i c t m e n t s  m ig h t  p r o p e r l y  i s s u e ;

(4 )  c o n ta in e d  no recom m endat ions ,  a d v i c e ,  o r  

s ta te m e n ts  t h a t  i n f r i n g e d  on th e  p r e r o g a t i v e s  
o f  o t h e r  b ranches  o f  gove rnm en t ;

(5 )  re n de re d  no m ora l  o r  s o c i a l  j u d g m e n t s . ^ 0
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C a l i  f o r n i a

The C a l i f o r n i a  s t a t u t e s  do p r o v i d e  f o r  r e p o r t s  o f

e x o n e r a t i o n :  "A g rand j u r y  which i n v e s t i g a t e s  a c ha rge  a g a in s t  a
p e rson ,  and as a r e s u l t  t h e r e o f  canno t  f i n d  an i n d i c t m e n t  a g a in s t  

such pe rosn ,  s h a l l ,  a t  th e  re q u e s t  o f  such pe rson  and upon th e

a p p ro v a l  o f  th e  c o u r t  wh ich empaneled th e  g rand  j u r y ,  r e p o r t  o r  

d e c la r e  t h a t  a cha rge  a g a in s t  such pe rson  was i n v e s t i g a t e d  and t h a t  

th e  grand j u r y  c o u ld  n o t  as a r e s u l t  o f  the  e v id e n c e  p r e s e r t e d  f i n d  

an i n d i c t m e n t . "  [ C a l .  Penal Code, Sec. 9 3 9 . 9 ( a ) ]

Co lo rado

C o lo rado  law [C o lo .  Rev. S t a t .  Sec. 1 6 - 5 - 2 0 5 ( 4 )  (1978 ]

p r o v id e s  t h a t  a g rand j u r y  r e p o r t  o r  a p a r t i c u l a r  p o r t i o n  o f  a

r e p o r t  may be made p u b l i c  o n ly  i f  th e  c h i e f  jud g e  o f  t h e - d i s t r i c t

c o u r t  f i n d s  t h a t  th e  i n d i v i d u a l  o r  i n d i v i d u a l s  s e e k in g  th e  r e le a s e

o f  th e  r e p o r t  w i l l  be e x o n e ra te d .  A commenta to r  n o te s  t h a t  t h e  use

o f  grand j u r y  r e p o r t s  i n  Co lo rado  has as a r e s u l t  been "a lm o s t
91c o m p le te l y  abandoned."
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S. RES. 5 am, 1 4 th  L e g . ,  1 s t  Spec. S e s s . ,  1985 A la s k a .

ALASKA CONST, a r t  I ,  §8.

S. Res. 5am, 14 th  L e g . ,  1 s t  Spec. S e s s . ,  1985 A la s k a .

WEBSTER'S NEW COLLEGIATE DICTIONARY ( S p r i n g f i e l d  1 9 7 3 ) .

I d .

I d .

See FRANKEL AND NAFTALIS, THE GRAND JURY: AN INSTITUTION ON

TRIAL (New York 1977) [ h e r e i n a f t e r  c i t e d  as FRANKEL]; WHYTE, I s  

th e  Grand J u ry  N e c e s s a ry ? , 45 VA L .  REV. 461, 462 (1959)

[ h e r e i n a f t e r  c i t e d  as WHYTE]; KUH, The Grand Ju ry  

" P r e s e n tm e n t " :  F o u l  Blow o r  F a i r  P l a y ?,  55 COLUM. L.  REV.

1103, 1106 (1955 )  [ h e r e i n a f t e r  c i t e d  as KUH]; Recent

Development i n  th e  Law o f  th e  F e d e ra l  Grand J u r y , UTAH L.  REV. 
170, 171 ( 1 9 7 7 ) ;  HOLMES, THE COMMON LAW 207 ( B o s t o n / T o r o n t o

19 63 ) .  Some commenta to rs  t r a c e  g rand j u r y  o r i g i n s  t o  Greek,
Roman, and S c a n d in a v ia n  c i t i z e n  b o d ie s  e x i s t i n g  p r i o r  t o  t h e
appearance o f  th e  a s s i z e  i n  E ng land ,  however ,  no l i n k  has been 

e s t a b l i s h e d ,  and i n f o r m a t i o n  about  th e  b o d ie s  i s  so s c a rc e  as 

to  make com p a r iso n s  m e a n in g le s s .  See a l s o , SCHIMIZZI,  

I n v e s t i g a t i n g  Grand J u r i e s :  A Comparison o f  P e n n s y l v a n ia ' s
J u d i c i a l l y  and L e g i s l a t i v e l y  C rea ted  B o d ie s , DUQ. L.  REV., 
936-7  (1980)  [ h e r e i n a f t e r  c i t e d  as SC HIM IZZ I ] .  Fo r  a

d i s c u s s io n  o f  th e  h i s t o r y  and r o l e  o f  t h e  g rand  j’ u r y ,  see a l s o , 

C o s t e l l o  v. U n i t e d  S t a t e s ,  350 U.S. 359, 362 ( 1 9 5 6 ) ;  see a l s o ,  

U n i te d  S ta te s  v. C o la n d ra ,  414 U.S. 338, 343 (1 9 7 4 ) .

CASSELL'S NEW COMPACT FRENCH DICTIONARY (New York  19 7 1 ) .

FRANKEL, sup ra  no te  4, a t  9.
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1 0 . 1̂ .

11. I d .

12.  _Id. I t  i s  i n t e r e s t i n g  t o  n o te  t h a t  i n  C o n n e c t i c u t ,  i n  cases 

p u n is h a b le  by d e a th  o r  l i f e  im p r i s o n m e n t , n e i t h e r  t h e  S t a t e ' s  

A t t o r n e y  n o r  any c o u n s e l  f o r  th e  p r o s e c u t i o n  i s  a l lo w e d  to  

appear b e f o r e  t h e  g rand  j u r y .  The p r o s e c u t o r  rem ains  o u t s i d e  

th e  g rand j u r y  room and sends the  S t a t e ' s  w i tn e s s e s  i n  one a t  a 

t im e  f o r  e x a m in a t i o n  by the  g rand j u r y .  Cobbs v. R ob in son ,  528 

F2d 1531, 1338 (2d C i r .  19 75 ) ,  c e r t ,  d e n ie d , 96 S. C t .  1419
( 1 9 7 6 ) .

13 . See sup ra  n o te  4.

14 . FRANKEL, sup ra  n o te  4, a t  10.

15. KUH, sup ra  n o te  4, a t  1109.

16. I d .  a t  1110,.

17. WHYTE, sup ra  n o te  4, a t  462.

18. EMERSON, GRAND JURY REFORM: A REVIEW OF KEY ISSUES, NIJ  10

(W a sh in g to n ,  D.C. 1983) [ h e r e i n a f t e r  c i t e d  as EMERSON],

19. FRANKEL, sup ra  n o te  4, a t  10.

20. I d .  a t  1 0 -1 1 .

21. U. S. CONST., amend V.
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22. FED. R. CRIM. P. 7 (a )  p r o v id e s  i n  p e r t i n e n t  p a r t :  "An o f f e n s e

which  may be p u n ish e d  by de a th  s h a l l  be p r o s e c u te d  by 

i n d i c t m e n t .  An o f f e n s e  wh ich  may be pu n ishe d  by im p r is o n m e n t  

f o r  a te rm  exce ed in g  one yea r  o r  a t  ha rd  l a b o r  s h a l l  be 

p ro s e c u te d  by i n d i c t m e n t  o r ,  i f  i n d i c t m e n t  i s  w a iv e d ,  i t  may be 
p ro s e c u te d  by i n f o r m a t i o n . "

23. FED. R. CRIM. P. 17.

24. See 18 USC §6001 e t  s e q .

25. The F e d e ra l  Ru les  o f  Ev idence  are  made i n a p p l i c a b l e  t o  g rand

j u r y  p ro c e e d in g s .  FED R. EVID. 102; FED. R. EVID. 1101(d )  ( 2 ) .

26.  FED R. CRIM. P. 7 ( a ) .

27.  FRANKEL, sup ra  no te  4, a t  3 1 -3 2 .  See a l s o , KUH, sup ra  n o te  4,
a t  1110.

28. 28 ALR Fed 851, 854. But  see ORG. CRIME CON. ACT o f  1970, 18 

U .S .C .A .  §§3331-3334 .

29. A p p l i c a t i o n  o f  U n i te d  E l e c t r i c a l  W orke rs ,  111 F. Supp. 858

(S .D .N .Y .  1 9 5 3 ) .

30. See U n i te d  S ta te s  v .  Cox (CA 5 Miss 1965) 342 F2d 167, c e r t ,

den. 381 U.S .  935, 14 L Ed 2d 700, 85 S. C t . 1767 ( )

(Wisdom, J . ,  c o n c u r r i n g ) .

31. See R epor t  & Recommendation o f  June 5, 1972 Grand J u ry  e t c .

(D .C . ,  1974) 370 F. Supp. 1219.

32. 18 U . S .C .A . ,  §§3331-3334 .  See a l s o , FRANKEL, sup ra  n o te  4, a t
32.
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33. C o n s id e r  t h a t  th e  s p e c i a l  g rand j u r y ' s  r e p o r t i n g  f u n c t i o n  i s

l i m i t e d  to  s i t u a t i o n s  i n v o l v i n g  " o r g a n iz e d  c r i m i n a l  a c t i v i t y " ;  

b e fo re  th e  r e p o r t  can be made p u b l i c  th e  c o u r t  must be 

s a t i s f i e d  t h a t  i t  i s  s u p p o r te d  by a p rep o nd e ran ce  o f  th e

e v id e n c e ;  i f  t h e  r e p o r t  i s  c r i t i c a l  o f  an i d e n t i f i e d  pe rs o n ,

t h a t  pe rson and a number o f  w i tn e sses  chosen by t h a t  p e rs o n ,  

must have an o p p o r t u n i t y  t o  t e s t i f y  b e f o r e  the  g rand  j u r y ;  the  

r e p o r t  ca n no t  be made p u b l i c  u n t i l  each p u b l i c  o f f i c e r  o r

employee named i n  i t  has been served w i t h  a copy o f  i t ,  w i t h

th e  r i g h t  t o  appea l  b e f o r e  th e  r e p o r t  i s  a cce p ted  and t o  f i l e

an answer t o  be append ixed  t o  the  r e p o r t .  See a l s o , 1C.
WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE, §110 (2d ed. 

1982) .

34. FRANKEL, sup ra  n o te  4, a t  32. See a ls o  28 ALR Fed 851, 8 5 4 -5 .

35. Supra no te  37, a t  1222-1226,

36. H ur tado  v. C a l i f o r n i a ,  110 U.S. 516 (1 8 8 4 ) .

37. See B ranzburg  v. Hayes, 408 U.S .  665 (1 9 7 2 ) .

38. New J e r s e y ,  South C a r o l i n a ,  Tennessee, V i r g i n i a .  See EMERSON, 
sup ra  no te  15, a t  12.

39. Alabama, A la s k a ,  D e law are ,  D i s t r i c t  o f  C o lum b ia ,  G e o rg ia ,  

K e n tu cky ,  Ma ine ,  M i s s i s s i p p i ,  New Hampshire ,  New Y o rk ,  N o r th  

C a r o l i n a ,  O h io ,  Texas, West V i r g i n i a .  I d .

40 . C o n n e c t i c u t ,  F l o r i d a ,  L o u i s i a n a ,  M a s s a c h u s e t ts  ( I n  

M assachuse t ts  f e l o n i e s  p u n is h a b le  by f i v e  ye a rs  o r  l e s s  i n  

s t a t e  p r i s o n  may be p ro s e c u te d  on the  b a s i s  o f  a c o m p la i n t  i n  

th e  D i s t r i c t  C o u r t .  However, i f  t h i s  o p t i o n  i s  s e l e c t e d  
i n s t e a d  o f  p r o s e c u t i n g  th e  case i n  S u p e r i o r  C ou r t  f o l l o w i n g  an
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I n v e s t i g a t o r y  B ody , 74 HARV. L.  REV. 590, 595 ( 1 9 6 1 ) ;  KUH,

supra n o te  4, a t  1110, " D e s p i t e  th e  h i s t o r i c  f o u n d a t i o n  f o r  th e  

r e p o r t i n g  f u n c t i o n  a p r a c t i c e  a p p a r e n t l y  a lm o s t  t h r e e  c e n t u r i e s  

o l d . . .  appears  to  condemn th e  use o f  r e p o r t s  by g rand  j u r i e s . "

45. FRANKEL, sup ra  no te  4;  SEARS, Grand J u r y  May Not P.Goort on 

M isconduc t  o f  P u b l i c  O f f i c i a l  W i thou t  an I n d i c t m e n t ,  MO. L.  
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46. FRANKEL, s u p ra  no te  4.
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19 -45 .

51. " I f  the  h i s t o r y  o f  th e  g rand j u r y  r e v e a l s  an i n s t i t u t i o n  t h a t
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52. More than h a l f  o f  th e  s t a t e s  have a b o l i s h e d  th e  re q u i r e m e n t  o f

an i n d i c t m e n t  and g i v e  th e  p r o s e c u t o r  t h e  d i s c r e t i o n  t o  choose 

between t h e  p r e l i m a r y  h e a r in g  and the  g rand j u r y  f o r  case
s c r e e n in g .  FRANKEL, sup ra  n o te  4, a t  16 ;  EMERSON, sup ra  no te

15, a t  1 1 -1 3 .  See a l s o ,  EMERSON and AMES, The Role o f  th e  
Grand Jury  and th e  P r e l i m i n a r y  H ea r ing  i n  P r e t r i a l  S e n t e n c in g , 

NIJ  (1 9 8 4 ) .  The d a ta  f o r  th e s e  s t u d i e s  was c o l l e c t e d  b e fo re  

Hawai i  became th e  26 th  S t a t e  t o  o f f e r  t h e  o p t i o n ,  i n  November 

o f  1982. (T e le p h o n e  c o n v e r s a t i o n  w i t h  Emerson i n  H o n o l u l u . )
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22, 1979) (u n p u b l i s h e d  memorandum). A f t e r  a one ye a r

e x p e r im e n t  i n v o l v i n g  th e  p r o s e c u t i n g  o f  a h i g h e r  p o r t i o n  o f  
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54. ABA MODEL GRAND JURY ACT

55. EMERSON, sup ra  no te  15, a t  14 -15 .

56. I d .  a t  17.
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g rand j u r y  i t s e l f ,  r a t h e r  th a n  r e s t r u c t u r i n g  th e  p ro ce ss  f o r  

case s c r e e n i n g . . .F o r  th e  most p a r t ,  t h e  changes proposed are  

des igned  t o  re fo rm  th e  g rand j u r y  by im p le m e n t in g  a number o f  

due p ro ce ss  p r o t e c t i o n s  w i t h  r e s p e c t  t o  t h e  o p e r a t i o n  o f  th e  

g rand j u r y  and have p r i n c i p a ' l y  been d i r e c t e d  a t  i t s  
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CRIM. JUST. J . ,  V o l .  5 :5  ( 1 9 8 1 ) ;  sup ra  no te  61.
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41.

64, I d .  a t  1307.

65. Fo r  a g e n e r a l  summary o f  A l a s k a ’ s p r e - s t a t e h o o d  h i s t o r y  and 
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C o n s t i t u t i o n ,  T r e a t i e s ,  e t c . "  ( C a l l a g h a n ,  1900) .

66. ALASKA COMP. LAWS.

67. See, e . g .  YTREBERG, V a l i d i t y  i n  C o n s t r u c t i o n  o f  S t a t u t e  

A u t h o r i z i n g  Grand Ju ry  t o  Subm it  R e p o r t  C oncern ing  P u b l i c  
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Introducedi 8/5/85

IN THE SENATE BY V.FISCHER

SENATE RESOLUTION NO. 5 aa 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - FIRST SPECIAL SESSION

Requesting Judicial Council racoaaandi- 

tiona on grand Jury investigative pro­

cedure o.

BE IT RESOLVED BY THE SENATEi

WHEREAS Section 9 of Article IV of the Conacitucion of the State of 

Aleak* providesi

The judicial council ahall conduct.studies for improvement 

of the administration of Justice, and make report* and 

recommendation# to the supreme court and to the legisla­

ture at intervela of not more then two years. The Judicial 

counoil shall perform other duties assigned by lavi and

WHEREAS Section 8 of Article I of the Constitution of the State of

Aleska provide# in relevant parti

Tne power of grand juriea to invsstigste and make reconmen- 

datione concerning the public welfare or safety ahall never 

be suspended' and

WHEREAS the strengthening of the grand jury procedures is vital as

both a sword and a shield since an a sword it ia the terror of criminals

and k t a shield it i« the protection of che innocent against unjust prose­

cution' and

WHEREAS the federal government and many states have defined investiga­

tive povara and procadurea of grand Jurieai and

WHEREAS under the constitutional mandate the Judicial Council is the 

appropriate body to study the investigative power of the grand jury and 

make recommendation* to the supreme court and the legislature concerning

-1- SR 5 am
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2

3
4
8

8

:
8

11

12

1 3
1 4
IB

1 8
1 7
1 8
1 8
20

21

22

2 3
2 4
2 8
2 8
2 7
2 8
2 83

as

procedures involved in use of thac poweri

BE IT RESOLVED that the Senate reapactfully request* the Judicial 

Council to atudy ua* of the power of the grand jury to inveatigece and make 

recommendations and that the council nuke reccmundations to the supreme 

court and the legislature to assure effective and proper use of that power 

with effective safeguards to prevent abuae and assure basic fairnessi end 

be It

FURTHER RESOLVED that the Senate reapactfully requests the Judicial 

Council to consider a possible amendment to the State Constitution for 

presentation to the voters for ratification concerning the need to 

strengthen the grand jury system consistent with due process and standarda 

established through publications including but not limited to materials 

published by the National Instltuts of Justice, United States Departrxmt of 

Justice, Grand Jury Raformi A Review of Kay Issues. 1983.
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APPENDIX B 

ADDITIONAL ISSUES

During the course of the Judicial Council's grand jury 

study, a series of issues unrelated to the reporting function was

identified. These issues are reviewed oriefly herein to provide a 

resource for future research. These issues fall into the following 

three categories: Roles of judge, prosecutor and grand jury;

rights of investigated individuals; and confidentiality of 

proceedings, returns and records.

ROLE OF THE JUDGE. PROSECUTOR AND GRAND JURY

The operation of the grand jury involves a balancing of

powers among the judge, the prosecutor, and the grand jury.

The Judge

Formally and technically the grand jury is an arm of the 

court. The judge empanels and charges the grand jury. When the 

grand jury's powers are questioned or resisted, a judge rules on the 

matter. The judge decides matters submitted on presentment. The 

judge receives and reviews the grand jury's returns. The judge 

discharges the grand jury.

The Prosecutor

During the routine business of the charging process the 

operation of the grand jury is directed by the stare's prosecutor. 

The prosecutor decides what cases reaching his/her office will be 

investigated, who will be brought before the grand jury, and what 

the charges are to be. The prosecutor questions witnesses before 

the grand jury, presents documents and other physical evidence, and 

instructs the grand jury on law and procedure.
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The Grand Jury

In the exercise of its charging function, the grand jury

decides whether or not to indict. In the exercise of its 

investigative function, the grand jury is empowered to initiate 

investigations; to call witnesses; and to request that indictments 

be prepared.

While grand jurors are empowered to question witnesses, 

most questioning is ordinarily conducted by the prosecutor. When 

grand jurors ask their own questions, prejudicial matter can be

guarded against by objections from the prosecutor before the witness 

answers the question. In a 1976 New York case, a judge quashed a 

grand jury's report because the prosectuor had refused to let the

panel question witnesses directly.1

2
Commentators on grand jury reform suggest that the roles

of the judge, prosecutor and grand jury can be clarified through 

development of a set of uniform and comprehensive instructions to 

grand jurors.

After the traditional oath is administered to a newly 

empaneled grand jury, the judge "charges" the grand jury. Today in 

Alaska, the charge is an introduction to the duties, and a reminder 

of the responsibilities of the grand jury. The judge's charging 

instructions vary in style from court to court with minor variations 

in content. The instructions are brief, cursory and formal. In 

some courts the relevant statutes are read verbatim. The judge's 

instructions are read to the grand jurors and provided in written 

form. In Anchorage an additional unofficial "Grand Jury Handbook" 

is available but is not consistently distributed. The practice is 

for each newly charged grand jury to be "oriented" by a state 

prosecutor who provides grand jurors with an introduction to the 

criminal justice system. In Anchorage the orientation presentation 

is currently on videotape.
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The ABA states, "It is the duty of the court which empanels 

a grand jury fully to charge the jurors by means of a written charge 

completely explaining their duties and limitations." [Principle

22] The ABA Model Grand Jury Act provides guidelines for the 

contents of the charge to the grand jury:

Upon empanelment of each grand jury, the court

shall properly instruct or charge the grand jury,

and shall inform the grand jury inter alia of the

following:

(a) its duty to inquire into offensps

against the criminal law alleged to

have been committed within the 

jurisdiction;

(b) its independent right to call and 

interrogate witnesses;

(c) its right to request the production of 

documents or other evidence; including 

exculpatory evidence;

(d) the necessity of finding credible

evidence of each material element of

the crime or crimes charged before 

returning a true bill;

(e) its right to have the prosecutor 

present it with draft indictments for 

less serious charges than those 

originally requested by the prosecutor;

(f) the obligation of secrecy;
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(g) such other duties and rights as the 

court deems advisable. [Draft Stat.

Sec. 204]

RIGHTS OF INVESTIGATED INDIVIDUALS

Grand jury reform nationally is concerned with the due 

process rights of witnesses and targets.3 The grand jury 

confronts the witness in a secret proceeding and is not required to 

define its purposes to the witness. The witness is not allowed to 

be accompanied by a lawyer and may not be aware of his/her legal 

rights. There has, as a result, been a call for a "bill of rights" 

for witnesses and targets. The rights reformers wish to guarantee 

and safeguard are:

-Notice;

-Counsel;

-Against Stlf-Ii.crimination;

-To Be Heard.

Notice

No Alaska statute or rule addresses witness or target 

v' hts to notice of their rights. Prosecutors describe informal 

policies to provide discretionary oral notice. Some guidance may be 

found in an unpublished memorandum opinion of the Alaska Court of 

Appeals.A

In that case a prosecutor introduced to the grand jury 

testimony given by the defendant at a preliminary hearing of another 

defendant. One relevant question addressed in the opinion was 

whether the defendant was entitled to suppression of his statements 

and dismissal of his indictment because the prosecutor did not warn 

him that he was a target witness before interrogating him at the
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preliminary hearing. The court states in the opinion that "This 

is the first case in which we have been asked to hold that a 

potential defendant must be given target witness warnings before he 

testified at an accomplice's grand jury proceeding or preliminary 

hearing."5 In a footnote that court defined "target witness" to 

include: (1) persons whom the state already has probaule cause to

arrest; (2) persons whom the state is either actively investigating 

or planning to investigate; and (3) persons who, during examination, 

clearly become the subjects of future investigation. Tho court 

added that "A person who fits within one of these three categories 

would be a 'target' witness unless the state had made a policy 

decision not to prosecute the witness prior to the time he or she 

was subpoenaed to testify."6 The court concluded that, "such a 

witness is entitled to be warned that he is a suspect and that he 

should seek independent legal advice before testifying.."7 In

another footnote the court stated that its conclusion was based on 

ABA Standards Relating to the Prosecution Function, Section 3-3.6 

(Supp. 1982).

The unpublished opinion goes on to distinguish witness

rights from target rights:

While we agree that typical witnesses are not

entitled to warnings prior to testifying at civil 

or criminal proceedings, see 8 J. Wigmore,

Evidence Sections 2268-69 (McNaughton rev. ed.

1961), we believe that the target witness is in a 

substantially different situation from the 

typical witness in regard to the protection of

his privacy. A true target witness is almost 

certain to incriminate himself if he testifies 

fully and freely regarding his accomplice's 

guilt. His exposure is readily foreseen by the
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prosecution. In contrast, a non-target witness 

is by definition not known to be involved in the 

defendant's criminality. The prosecutor cannot 

therefore intentionally use the defendant's 

preliminary hearing or grand jury proceeding as a 

means of building a case against the non-target 

witness. It is only where the prosecutor knows 

that he will be proceeding against the witness 

that he has substantial incentive to turn the
g

preliminary hearing into an inquisition.

An article summarizing relevant case law states that most 

federal courts faced wtih the issue of notice in the context of 

grand jury proceedings have held that Miranda-type warnings are not 

required in the grand jury context. Some state courts have
9

approved, but have not mandated witness notice. Actual

procedures vary from jurisdiction to jurisdiction "and sometimes

from prosecutor to prosecutor."10 Colorado has outlined the

elements of proper notice to witnesses in a 1977 statute, but leaves

the application of such notice to the discretion of the

prosecutor.11 Some states restrict the notice requirement to

target witnesses. New Mexico law requires that all targets be

notified of their status unless the prosecutor determines that

notification may result in flight, endanger other persons, obstruct

justice, or the prosecutor is unable with reasonable diligence to

notify said person.12 South Dakota law states that targets may be

given the opportunity to testify and if the target chooses to take

advantage of this opportunity, notice of all rights must be 
13given. J
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The relevant ABA priniciple [Principle 2] states that every 

witness, including target witnesses, should be informed of:

(1) privilege agaii' ;elf-inc ri mi n at io n;

(2) right to counsel;

(3) risks of perjury;

(4) target status.

The Model Act requires that the subpoena inform witnesses 

of these rights, and also the general subject matter of the 

i nvestig at io n and the substantive criminal statute or statutes 

v iolation which is under co n si deration by the grand jury. [Draft 

Statute Sec. 200]

Counsel

The Sixth Amendment to the U.S. Constitution assures an 

"accused" the right to counsel. The grand jury target witness is 

not literally covered, because a target is merely a suspect, having 

not been formally charged.

The grand jury witness has traditionally been, and 

generally still is, prohibited from having a lawyer in the grand 

jury room. At the federal level and in most states, the witness is 

afforded the right to leave the grand jury room to consult with

counsel. Prosecutors assert that this procedure allows sufficient 

access to counsel, and that counsel in the grand jury room would

disrupt proceedings. Proponents of the right co counsel in the 

grand jury room argue that the present arrangement is awkward and is 

itself disruptive, and may not adequately protect witness rights.

At least sixteen states now allow counsel in the grand jury 

r o o m . 1 ^ There is some national reform pressure to extend this

practice. The Chairman of the Amercian Bar Associat i on 's  Grand Jury 

Committee recently testified before Congress that the grand jury is
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the only remaining critical stage in the criminal justice process at 

which a person who desires a lawyer present is denied that 

c o ns ti tu ti o na l right.

Although provisions for right to counsel in the grand jury 

room have been aoopted in at least sixteen states, there is

c o n s id er a bl e variance as to whom this right applies. In Virginia 

and P en ns ylvania this p ro vision only applies to special grand juries 

which are in vestigative only. In Washi ng to n State, right to counsel 

is i.ot available to w it nesses testifying under a grant of immunity,

but is to all others. In Minnesota and New York, right to counsel

is available only for those witnesses who have specifically waived 

their right to immunity. In M ichigan the right to counsel is only

available to witnesses testifying under a grant of immunity. In 

A rizo na  and New Mexico, the right to counsel is available to target 

witnesses. In Colorado, Illinois, Kansas, Massachusetts, Oklahoma,

South Dakota, and Wisconsin, the right to counsel is granted to all 

w i t n e s s e s .15

The ABA Model Act addresses the issue of counsel in the 

grand jury room in this way:

Counsel

(a) A witness before the grand jury shall have

the right to be a c companied by counsel in his 

or her appearance before the grand jury.

Such counsel shall not be permitted to 

address the grand jurors, raise objections,

make arguments, or otherwise disrupt 

proceedings before the grand jury. Such 

counsel is authorized to disclose matters

which occur before the grand jury to the same 

extent as is permitted to the client.
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(b) If the court determines that counsel for a 

grand jury witness has violated subsection

(a), then the court may take such measures as 

are necessary to ensure compliance with this 

rule, including exclusion of the offending 

counsel from the grand jury :oom. [Draft 

Stat. Sec. 201(1)]

Against S el f- I nc ri m i n a t i o n

The grand jury may not force a witness to answer questions 

or produce records that violate that individual's Fifth Amendment 

right against self-incrirnination. To legally obtain

s e lf -i nc ri m in al ti ng  evidence from a witness prosecutors may grant 

immunity. There are two basic types of immunity:

(1) Use I m m u n i t y : Forbids later use against the 

witness of either the evidence the witness 

has been forced to give or evidence derived 

from his testimony.

(2) Transactional I m m u n i t y : Protects against

p rosecution for any of the transactions or 

occurr-0, .-■■•s that are subjects of the 

compelled t e s t i m o n y . 16

Trrnsactional immunity is the broader of the two, and

argued by some to be the only workable approach. Alaska, by

statute, offers use i m m u n i t y . 17 The statute is modeled after
18

provi si on s in federal law. In practice, however, tr ansactional 

immunity has been granted to some witnesses in Alaska. Those who 

support transactional immunity argue that use immunity leaves the 

witness exposed to the danger that new evidence might be found and 

used against him or her as a result of new leads, new witnesses and 

new information arising from the compelled testimony, The U.S.
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S upr em e Court addressed this argument by holding that in any later 

case the burden would be on the prose c ut or  to prove the absence of 

such " t a i n t ” in the new evidence.

The immunity provisions in other states vary. The broadest

right is granted in New York where automatic transactional immunity

is granted to all witnesses. Immunity must be specifically waived

to allow any pr osecution concerning the transactions or occur re nc e s
19

which are the subject of testimony.

To Be Heard

In the context of the investig at iv e grand jury, the right

of a target to be heard arises at two stages:

(1) during the proceedings;

(2) upon the issuing of a report.

The right of a target at the second stage is discussed above, 

Chapter 4.

No statute in Alaska specifically grants a target the right 

to testify. In practice, very few targets request to testify,

because of the dangers of self-incrimination, and because of the

hesitancy to reveal the defense case to the prosecutor. Grand jury 

reformers suggest that a target should have an unqualified right to 

testify before the grand jury.

The U.S. Attorney's Manual notes that although there is 

no legal right to testify, refusal to allow a target to testify may 

create the appearance of unfairness. The Manual suggests the

following guidelines:
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Under normal circumstances, where no burden upon 

the grand jury or delay of its proceedings is 

involved, reasonable requests by a "subject" or 

"target" of an i n v e s t i g a t i o n . ..personally to

testify before the grand jury ordinarily should 

be given favorable c o ns id eration provided that 

such witness explicitly waives his privilege 

against s el f- in crimination and is represented 

by counsel or voluntarily and knowlingly appears 

without counsel and consents- to full examination 

under oath.[Sec. 9-11.252]

The provisions of other states vary. The states that

do grant a right to testify to the target c h a r ac te ri st ic a ll y

limit that right at least to some extent. New Mexico law

requires that a witness be provided an opportunity to testify

except when there is reason to believe the target will flee or

obstruct justice or when the prosecutor cannot locate the 
20

target. New York grants a right to testify, but the witness
21

must waive all rights to immunity. Under Colorado law, a

target may request to testify, and a written record must be made 

and kept of all denials and the reason for each. The law also 

provides for a petition to the court for a hearing on a

d e n i a l .22

The ABA recommends that a target of a grand jury 

investigation be granted the right to testify before the grand 

jury provided that the witness signs a waiver of i m m u n i t y . 23

Confidentiality of Proceedings, Returns, & Records

Confidentiality issues include:
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* classification of proceedings, returns, records;

* procedures for effecting disp o si ti on s (i.e., 

sealing, expungement, public release); and

* security of pr oceedings and records

C lassification

The secrecy or public nature of grand jury selection,

swearing, and charging procedures is not clear. In Anchorage,

p roceedings in which grand jurors are selected are recorded in

"public" tcnes in "open" court. The names of grand jurors are

announced on the record in open court. A fter the hearing, the log

notes of the proceedings are kept confidential. The names of grand

jurors are kept confidential and only released upon order of the

court. The procedure in Nome is the same. The pr oc edure is simi la r

in Fairbanks; no one except grand jurors are allowed in the

courtroom. In Ke t chikan the names of grand jurors are never

announced on the record except for those jurors who are excused or
2 a

o therwise named in the selection procedure.

It is clear under Alaska law that signed indictments, at 

least once the accused has been held to answer, are matt e rs  of

public record. N o - t r u e - b i l l s , if the accused has been arre st ed  or

otherwise legally "held to answer," are also matters of public

record. When a suspect or target has never been legally "held to

answer", and the grand jury finds a n o - t r u e - b i l l , this return is not 

a matter of public record. The draft indictment and the log notes 

and the recordings in such a situation are, under law, to be

destroyed, leaving no record at all of the proceeding. The

c l a s s if i ca ti on  of log notes and record in g s in the other cases 

decribed above is not clear. The status of the procee di n g at which 

returns are made, and the records of that proceeding are not clear.
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Procedures

The rule requiring destruction of grand jury returns and 

records of proceedings in cases when the suspect or target has never 

been "held to answer" is not enforced because no method of 

enforcement has been instituted. No time limit for acc om pl is hi n g 

the required disposition exists. Because the recording of many 

p ro ceedings are done one after the other on a reel-to-reel tape, it 

is a very tricky p roposition to erase or splice out only the

intended record, and not portions of adjacent proceedings. Recently 

a court order [Order 3AN-A0-85-10, May 13, 1985] issuing in the

Third Judicial District made an attempt to address part of the

problem. The relevant part of this order states:

The court further interprets Criminal Rule 6(n) 

as requiring the d es truction and/or erasure of

the indictment, evidence, minutes, notes and 

record of any (sic) grand jury proceeding in 

which a "no true bill" has been returned.

However, such indictment, evidence, minutes, 

notes and records shall be maintained, under 

seal, for 60 days to provide the state or 

defendant an opportunity to apply to the court or 

leave to have access to such materials, should 

good cause for access thereto be shown.

The above rule does not provide procedures for effecting 

sealing, expungement, or pu blication of grand jury minutes and

reports. Grand jury records reviewed in the course of this study 

were not classified uniformly as to confidentiality.

Security

The major reasons for grand jury secrecy were listed by the 

U.S. Supreme Court as follows:
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(1) to prevent the escape of those whose 

indictment may be contemplated;

(2) to insure the utmost freedom to the granc 

jury in its deliberations, and to prevent 

persons subject to indictment or their 

friends from i m po rt un i ng  the grand jurors;

(3) to prevent suborn at io n  of perjury or 

tampering with the w it nesses who may testify 

before the grand jury and later appear at the 

trial of those i n dicted by it;

(4) to encourage free and untrammeled disclosure 

by persons who have i nf ormation with respect 

to the commis s io n of crime;

(5) to protect the innocent accused who is 

exonerated from disclosure of the fact that 

he has been under investigation, and

from the expense of standing trial where 

there was no proba bi li ty  of g u i l t . 25

As noted in the intro du ct io n to this report, a breac h of 

security during the grand jury's Fairbanks state office lease 

investi ga ti on  led to p u bl ic at i on  of a court recorder's log notes in 

the media prior to the co nc lu s i o n  of the grand jury's secret

deliberations. In other jurisdictions, breaches of c o n f i d e nt ia li ty  

have resulted from co nfusion about proper c l a s s i f i c a t i o n s  for 

records of proceedings. In 1980 the General A ccounting O ff ic e of 

the federal government conducted a study of the federal district 

court system to determine sources of grand jury leaks, and ways to

address them. The major source of leaks according to this report

was c on fusion about what in f ormation must be kept secret.
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A p p r o xi m at el y 60% of the .leaks were attributable to this confusion.

The next most frequent source of leaks was the government attorney

or workers in that office. A little less than 20% of the leaks were

a ttr ib ut ab le  to this source. The third most frequent source of

leaks was inadequate security provisions, at about 5%. A few leaks

were noted from court reporters and grand jurors. No leaks were

attrib ut ed  to witnesses. Twenty-percent of the sources for leaks 
26

were unknown.

The r ecommendations of the GAO report to remedy the 

o c cu rr en ce  of federal grand jury leaks could be followed in any 

court system:

(1) Developing rules and laws which clearly 

define what must be kept s e c . Qt during the 

duration of grand jury proceedings, including 

specific g uidelines for handling (1) 

preindictment proceedings, (2) grand jury 

subpoenas, (3) evidence developed

independently of a grand jury but later 

introduced to it, (4) duplicates and copies 

of original documents presented to a grand 

jury, and (5) internal government memoranda

and other documents that tend to disclose

what transpires before a grand jury;

(2) Reviewing plans so that courts and government 

attorneys' offices are in a position to react 

appropriately whenever situations calling for 

maintaining the confid en ti a li ty  of grand 

juror names arise;

(3) Establishing g uidelines setting forth the 

minimum physical security requirements needed
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to protect the secrecy of grand jury 

m a t e r i a l s ;

(4) Requiring each cu stodian of grand jury 

materials, including court appointed 

reporters, to establish procedures consistent 

with the security guidelines and document 

them in a security plan to be approved by the 

appropriate court;

(5) Providing for periodic audits by the court 

a d mi ni st ra t or 's  office of all custodians of 

grand jury materials * determine whether 

they are complying with appropriate security 

plans and whether security procedures need to 

be improved; and

(6) Evaluating the physical security around grand

jury rooms and d eveloping an appropriate plan

to upgrade and modify deficient facilities to

insure that the secrecy of grand jury
27

proceedings will not be compromised.

PAGE B . 16



NOTES 

APPENDIX B

1. M a tter of Four Reports of the Nassau County Grand Jury

Designated as Panel No. 4 for the April 1975 Term of the County 

Court of Nassau County (Nassau Cty. Ct. April 27, 1976).

2. See FRANKEL AND N A F T A L I S , THE GRAND JURY: AN INSTITUTION ON

TRIAL (New York 1977) [hereinafter cited as FRANKEL]; EMERSON, 

GRAND JURY REFORM: A REVIEW OF KEY ISSUES, NIJ (Washington,

D.C. 1985) [hereinafter cited as EMERSON]; ABA MODEL GRAND JURY 

ACT.

3. See FRANKEL, supra note 2, at 4.

4. Cox v. State of Alaska (Unpublished M em or a n d u m  Opinion).

5. Id.

6. Id.

7. Id.

8. Id.

9. SCHNEIDER, The Grand Jury: Powers, Procedures, and P r o b l e m s ,

9 COLUM. J. L. and SOC. PROBS. 681, 715 (1973).

10. EMERSON, supra note 2, at 84.

11. COLO. REV. STAT. §16-5-204(4)(a) (1978).

12. N.M. STAT. ANN. §31-6-11 (1979).
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13. S.D. COMP. LAWS ANN. §23A-5-13 (1979).

14. See EM E RS O N ,  supra note 2, at 90-91.

15. Id.

16. FRANKEL, supra note 2, at 77.

17. ALASKA STAT. §12.50.101.

18. See CRIM. JUST. MAN.

19. N.Y. CRIM. PROC. LAW §190.52.

20. N.M. STAT. ANN. §31-8-11(13) (1979).

21. N.Y. CRIM. PROC. LAW §190.52.

22. COLO. REV. STAT. §16-5-204(4)(1)(1978).

23. ABA Policy on the Grand J u r y , Principle 5.

24. BAUERMEISTER, Criminal Rule 6: Grand Jury Procedure, Alaska

Court S y s t e m , (Sept. 30, 1985) (unpublished memorandum).

25. United States v. Proctor & Gamble Co, 35 U.S. 677, 681 n. 6

(1958).

26. GAO, Report to the Congress: More Guidance and Supe rv is io n

Needed Over Federal Grand Jury P r o c e e d i n g s , G GD -81-18 ,

(Washington, D.C. 1980).

27. Ld. at pp. 33-34.

PAGE B .18


	SJUD14 Alaska Judicial Council



