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Ja nuary 25, 1985

The Honorable Don Bennett 
President of the Senate 
Alaska State Legislature 
Pouch V
Juneau, A K  99811 

Dear Senator Bennett:

Under the authority  of art. Ill, sec. 18, o f  the Alaska 
Constitution, I am transmitting a bill relating to effects 
of certain cr iminal convictions. This bill addresses the . 
uses of prior convictions that have been e i t h e r  set aside 
by a court under AS 12.55.085, or for w h i c h  a pardon has 
been granted by the g overnor under art. Ill, sec. 21, of 
the Alaska Constit ution and AS 33.20.070. The bill focus­
es on three distinct areas: the uses of a convictio n that
is set aside under the s u s p e n d e d - i m p osition-o f-sentence 
statute; the uses of a pardoned conviction; and the e f­
fects of a p a r doned or set-aside convi ction on the records 
of the conviction.

Under current court interpretati on of the suspended-^ 
imposition-of -sentence statute (AS 12.55.085), a convic- \ 
tion that has been set aside is not consid ered a prior * 
conviction under AS 12.55.125 for purposes of presumptive / - 
sentencing. This inte rpretation belies the purposes un-/ 
derlying this statute. Theoretically, setting aside a 
conviction under this statute is intended to reward an 
offender who reforms subsequent to the c onvic t i o n  and a f­
ter that leads a blameless life. It is p r e s u m e d  that, due 
to the nature of the offense and the likelih ood of the 
offender's complete rehabilitation, further criminal c o n­
duct on the part of the offender is unlikely. Therefore, 
by setting aside the conviction, the offender  will not be 
prejudic ed in later life by collateral consequences that 
flow from the criminal conviction.

However, in those instances in w h i c h  subsequent criminal 
conduct occurs, it is evident that the offender has not 
reformed and thus should not benefit from this provision 
in the law. Rather, in spite of b e i n g  given this second 
chance, the offender  has demons t r a t e d  an h a bitua tion to 
criminal conduct. New AS 12.55.085(f), added in sec. 2 of
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the bill, makes clear that a set-aside conviction is a 
prior c onviction if a sentence is being imposed for s ubse­
quent criminal conduct.

In sec. 2, this legislation also makes clear that a prior, 
set-aside conviction may be used in three other instances. 
First, it may be employed as a factor in aggrava tion under 
AS 12.55.155(c)(8) (a criminal h i s to ry of assaultive b e­
havior) . Also, it may be us ed w h e n  an a ge ncy is called 
upon to determine how dangerous an offender  is or to p r e­
dict the offender's future c r i mi nal behavior, or w h e n  d e­
termining the offender's conditions of release from incar­
ceration. Finally, in a licensing proceeding, the licens­
ing authority may review the conduct involved in the prior 
offense when determining  w h et her an individual is o f  good 
character. These three uses m i r r o r  existi ng court inter­
pretations and common law applications of the law but are 
not currently codified.

On the other hand, under this bill a p a r do ned conviction, 
althoug h premise d on the same factors as the suspended 
i mposition o f .. s e n t e n c e , wou ld not be c o nsidered a prior 
c onviction for purposes of presum p t i v e  sentencing. This 
is due to the fact that a pardon is an e x t r aordinary reme­
dy, rarely granted, .and gener a l l y  e mployed after a sig­
nificant period has elapsed since the prior offense. B e­
cause o f  the elapsed time, the p a r d o n i n g  authorit y has the 
b e nef it of not only the nature of the offe nse and the 
likelihood of the offender to rehabilitate, but also a 
d e mon strable record of the offender's p o s t - c o n v i c t i o n  c o n­
duct. The par doning authority's decision is thus given 
g r e ater effect, which, under n e w  AS 33.20.090(b), m a y  be 
specifically either limited or further extended. (Section 
3 of the bill.) This latter abil ity to limit or extend 
the effects of the pardon enables the p a r d onin g authority 
to fashion the pardon to the c i r c umsta nces of the indi­
vidual case. However, unless ot herwise specified, a p a r­
doned offense m a y  still be us ed in the three other in­
stances in which..a set-aside convi c t i o n  may be used.

Finally, the bill clarifies the effect of a p a r d o n e d  or 
set-aside conviction upon the records of the criminal c o n­
viction. In that there are subsequent uses for the prior 
conviction, even under existing law, expunction or sealing 
the records is inappropriate. Naturally, w h e n  granting a 
pardon there m a y  be reason to have the records expunged 
(e.g., uncontrover ted evidence that the o f f e n d e r  was e r r o­
neously convicted). Therefore, in new AS 33.20.090(b), 
the pardoning authority is g r anted  the latitude to speci­
fically order expuncti on of the records.
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This bill m akes m u c h - n e e d e d  c l a r i fi cations o f  the law, and 
I urge its passage.

Sincerely,

G o v e r n o r
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Fiscal Note
Analysis

December 12, 1984

This bill sets out the uses of prior convictions that 
have b e e n  set aside by a court under AS 12.55.085 (suspended 
impositions of sentence) or for which a p ardon  has been granted. 
Under this bill, a conviction set aside by the court m a y  be used 
as a p rior conviction under presumptive sentencing, as an 
a ggravating factor if the set aside c onviction  involved 
assaultive behavior, as a factor in pr edicting b e h a v i o r  in the 
c orrectional c l a s sific ation or parole decision process, and as an 
indicator of ques tionable character in a state licensing 
proceeding. If the conviction has been pardoned, it w o u l d  not be 
considered a prior conviction under p res umptive sentencing but 
the other uses applicable to a set aside conviction w o u l d  apply. 
H o w e v e r , w h e n  gra nting a pardon, the governor  w o u l d  be permit ted 
to speci fically e xpand or limit these uses. Finally, the bill 
specifies that the records of a conviction that has b e e n  set 
aside or p a r doned w o u l d  not be sealed or expunged. E n a c tment of 
the bill will not result in a fiscal impact for the D e p a r t m e n t  of 
L a w  b e c a u s e  it clarifies h o w  an offender's criminal r e co rd m a y  be- 
applied in sentencing after an offender has b e e n  convicted.
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Analysis
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 This .bill. sets__o.u.t. the uses of p rior convictions that
have be en set aside by a court under AS 12.55.085 (suspended 
impositions of .sentence; or for w h i c h  a p a r d o n  has b e e n  granted. 
Under this bill, a convict-Lon set aside by the court may be use d 
as a prior conviction under presumptive sentencing, as au 
a ggravating factor if the set aside conviction involved 
assaultive behavior, as a factor in p re dicting behav i o r  in the 
c orrectional classification or parole d ecision process, and as an 
indicator of questionable character in a state licensing 
proceeding. If the conviction has been pardoned, it w o u l d  not be 
c onsidered a prior conviction under presumptive sentencing but 
the other uses applicable to a set aside conviction w o u l d  apply. 
However, w h e n  granting a pardon, the governor w o u l d  be permitted 
to specifically expand or limit these uses. Finally, the bill 
specifies that the records of a conviction that has been set 
aside or pardoned would not be sealed or expunged. Enactment of 
the bill will not result in a fiscal impact for the Depart ment of 
Law because it clarifies h o w  an offender's criminal record m a y  b e - 
applied in sentencing after an offender has been convicted.
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