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Criminal Rules Oo

Rule 39. Appointment of Counsel.

(@) Informing Defendant of Right to Counsel. If the
defendant appears for arraignment or trial without counsel,
the court shall advise him of his right to have counsel, and
shall ask him if he desires the aid of counsel.

(b) Appointment of Counsel for Persons Financially
Unable to Employ Counsel.
Q) if
(i) the defendant states that
(aa) he desires the aid of counsel, and
(bb) he is financially unable to employ counsel, and
(ii) the court determines after inquiring of the defendant
under oath as to his financial status that he is an “indigent
person” as defined by statute, then the defendant is entitled to
have counsel provided at public expense, and the court shall
immediately notify the Alaska Public Defender Agency that
the Agency has been appointed to represent the defendant and
immediately appoint the Public Defender to represent the
defendant. As a condition of receiving the services of counsel
at public expense, the defendant shall execute a general waiver
authorizing release of income information to the court as
required by statute.

(2) If .he Agency has a conflict or is otherwise unable to
represent the defendant, the court shall appoint counsel to
represent him pursuant to statute.

(3) In the absence of a request by a defendant, otherwise
entitled to appointment of counsel, the court shall appoint
counsel for him unless he demonstrates that he understands
the benefits of counsel and knowingly waives the same.

(4) The court, in its discretion, may appoint counsel in any
case in which appointment best serves the interest of justice.

(c) Ability of Defendantto Pay CostofCounsel—Deter-
mination by Court—Order—Execution.

(1) In any case in which the defendant is furnished counsel,
either through the Public Defender Agency or private counsel
appointed by the court, upon or prior to the
criminal
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Criminal Rules

(2) At the hearing, the defendant shall be entitled to have,

but shall not be limited to

(i) the opportunity to be heard in person,

(ii) to present witnesses and other documentary evidence,

(iii) to confront and cross-examine adverse witnesses,
and

(iv) disclosure of the evidence against him pertaining to
his ability to pay for representation.

(3) Ifthe court, after the hearing, determines that the defen-
dant has the present ability to ray all or part of the cost, it may
order payment of the sum to the state general fund in any
ins. 'Uments and in amanner winch it believes reasonable and
compatible with the defendant’s financial ability. The court
shall file written findings, a copy of which shall be provided to
the defendant. No default or failure in the making of any such
payment shall in any way affect or reduce the rendering of
services on appeal or any other phase of the defendant’s case.
The order shall not be enforceable by contempt. Execution on
the order is to be made by the attorney general, in the same
manner as on ajudgment in a civil action.

(4) The costofservices of counsel shall be calculated at the
hourly rate provided in Administrative Rule 12(f). At the hear-
ing, counsel for the defendant shall provide evidence of:

(i) the hours he or she has expended to date;

(ii) an estimate of the hours, if any, still .required to be
expended on behalf of the defendant; and

(iii) any costs and expenses that are expected to be
incurred or that have actually been incurred by private counsel
or by the Public Defender Agency, including a reasonable esti-
mate of the cost to the Public Defender Agency of any services
provided on behalfofthe defendant by investigators employed
by the Public Defender Agency. Reimbursement for costs and
expenses incurred by private counsel shall not exceed $250.00
unless authorization was obtained in advance in accordance
with paragraphs (g) and (h) of Administrative Rule 12.

(5) Prior to the furnishing of counsel in the trial court, the
court shall give notice to the defendant that the court may,
after a hearing, make a determination of the present ability of
the defendant to pay all or a portion of the cost of representa-
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Criminal Rules 39

tion. The court shall also give notice that, if the court deter-
mines that the defendant has such present ability, the court
may order him to pay all or part of such cost. The notice shall
inform the defendant that the order shall have the same force
and effectas ajudgmentin acivil action and shall be subject to
execution.

(6) In making a determination of the defendant’s present
ability to pay all or a portion of the cost of representation, the
court shall take into account the defendant’s current income,
assets and obligations, including necessary living expenses of
the defendant and his dependents, if any. The defendant may
not be required to pay any amount, or to liquidate any property
that would be exempt from execution by law.

(7) The court may refer matters under section (c) of this rule
to a master. (Amended by Supreme Court Order 157 effective
February 15, 1973; by Amendment No. 4 to Supreme Court
Order 157 dated March 12, 1973; by Supreme Court Order 187
effective July 2, 1974; by Supreme Court Order 328 effective
January 1, 1979; and by Supreme Court Order 449 effective
November 24, 1980)

(b) CROSS REFERENCE: Crim. Forms 51. 52

Alaska R of C 3/81 CrR 130-1



SB 72

Current statute (AS 12.80.030) prohibits the <courts from
ordering a defendant to pay court costs. Section 3 of SB 72 would
authorize the courts to order a defendant to pay costs of defense
attorneys, expenses of prosecution, and other court costs.

Section 2 would require that suspended impositions of sentence
be considered as prior convictions for purposes of presumptive
sentencing for class A felonies, class B felonies, sexual assault
in the first degree, and sexual abuse of a minor in the first

degree. Under current statute (AS 12.55.085), suspended
im positions of sentence are granted at the court's discretion when
there are circumstances in mitigation of the punishment. During

the period of suspension the person is placed on probation, and
upon satisfactory completion of probation the conviction 1is set
aside and not considered for purposes of presumptive sentencing.

SB 94

SB 94 would increase the state excise tax on cigarettes by 4
mills. Curreht statute provides for a 4 mill tax, with 2.5 mills
dedicated (under\NArticle IX, Section 7 of the Alaska Constitution)
to the school funax (for rehabilitation, construction, and repair of
school facilities) .\ Other proceeds go to the general fund.

Barring congressional action, the federal excise tax will be
reduced by 4 mills effective October 1, 1985.

SB 98 \

Like SB 72, SB 98 addresses the issue of prior convictions.

Under Section 2, suspended im£>o0sition of sentence would be
considered a prior conviction not\only for purposes of presumptive
sentencing, but, also as a factor in aggravation, parole,
and certain licensing proceedings. \

Section 3 allows a pardoned conviction to be considered in
aggravation, parole, and licensing, but\ not for purposes of
presumptive sentencing unless provided forNin the pardon.

SB 98 also addresses the expunction of reqords in light of the
proposed subsequent uses for a prior convictionX.
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MEMORANDUM

T0: Senator Fahrankamp, Chairman
Committe on Health, Education and
Social Services
FROM: Senator Aboody

RE: SB 72 - "An Act relating to sentencing.”

DATE: January 31, 1985

Please find attached information pertaining to SB 72,

sentencing."”

s fjt

CHAIRMAN
STATE AFFAIRS

MEMBER
BUDGET & AUDIT
TRANSPORTATION

"An Act relating to

This bill is one of five which I have sponsored to further refine the
State's DWI policy. I would appreciate your eariest possible consideration
of this bill in your committee.

If I can be of further help, please do not hesitate to call.

Thank you for your cooperation in this matter.



SENATE BILL 72

"An Act relating to sentencing."”

Section 1

Perrriits a sentencing court to require that a defendant pay seme or all
of the cost of a criminal action.

Section 2

Removes an apparent contradiction from the law. If a court suspends
imposition of sentence in a felony, and the defendant corplies with
the terms of the probation, the conviction is theftremoved from his or
her record by what 1is called an "order of closure and discharge."
Despite the fact that certain felonies carry presinptively enchanced
sentences where there is a prior felony on the defendant®s record,
these vacated sentences may not be used as "prior offenses”™ for this
purpose, according to the Alaska Court of Appeals (Larson v. State,
Court of Appeals opinion no. 403, 9/14/84). So~, despite tEe
Legislature®s intent that persons who conmit more than one felony
serve a longer sentence on the second conviction, the trial court is
not bound to give such defendants more than first-offense sentences.



592 Alaska ,

LAtRA actions, state courts had jurisdiction

over such-actions.,,by. trustees. -.SeeVer-

meer v... Tomken Construction,- Inc,..49

Or.App. 37, ,6H. P.2d.1301,(1980):-Trust

Fund Services.,r, Heyman, .88 .,Wash'.2d

698, 565'P.2d '805.(UW?7);-cer™ denied,.434c
U.S. .987,,98 S.Ct .618' .54m L.Ed.2d.,483

(1977);, cf.Smith v. Evening News Associ-

ation, sU.Sr 195, 83 S.CL 267, 9 LJEd.2d

246 (1962) (suit,by. employees).™.,,

REVERSED.
\V
0 InrHiMMtwsniy '
* i yTiv i =tr
i /e m/fo. i’ "r

I"ny O.-liARSON, Appellant, “
‘Wiyi.i? A" >
-:at?\té{’ nrt& kv-f-4

y
, STATE..of. Alaska, Appellee..~m v.
! No.' 6179. -

o —e e
Court of Appeals of Alaska.. ...
SepV 14, 1984."

Defendant was convicted before the
Superior Court, Third Judicial District, An-
chorage, Ralph E. Moody, J., of burglary in
the first degree, robbery in the first degree
and asrault in the second degree, and he
appealed. The Court of Appeals, 656 P.2d
571 affirmed. The Superior Court sen-
tenced defendant to consecutive sentences
of ten years for burglary, 20.years for
robbery, and ten years for assault for total
sentence of 40'years, and made 40-year
sentence consecutive to previously imposed
eight-year' sentence for shootingi with in
tent to wound/and defendant appealed his
total sentence, contending that it was ex-
cessive. The Court of Appeals, Singleton,
J., held that: (1) a conviction that has been
set aside following suspended imposition of
sentence is not a prior conviction for pur-
poses of presumptive, sentencing, and de-
fendant therefore should have been treated
as a second felony offender rather than a
third felony offender; (2) defendant's adult
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robbery conviction, although set aside,
could be .considered aloiig with shooting
with intent to"wound conviction as part of
pattern of prior“convictions .for offenses
involving aggravated or repeated instances
of assanftive behavior; (3)f.trial: judge’s
findings. vjthregprd tio aggravating, fac-
tors'were not clearly erroneous;. (4j trial
court was justified in, designing, sentence
for defendant .that, would’ i”flectV.unpor’
tance ofjsolating.him from society” but,(5)
sentences imposed should not be made con-
secutive to.his pnor.conviction for shooting
with !_ntent.toviound. ' - ft A
Vijudgment affirmed vto part and re-’
versed in part; -sentence vacated and, case
remanded -for-resentericingv- ' :
RV I R R, f o
* ' .o-f!
1. Criminal Law «=1202;i6,7<'A"'" >=:-H"
A conxiction; that: has. been, set aside
following suspend” impbritidnidf sentence
ismot a' prior conricfioh'.for purposes;of
presumptive sentencing, and thus defend-
ant, whose.1972 armed robbery, conviction
was set aside, should have been treated as
a second rather than a third felony, offend-
er. AS 12.55.085(¢), 12.55.145...

2. Criminal Law <3=986.2(4)

Conviction,vacated following suspend-
ed imposition of sentence may be used,
when appropriate, to support finding of
criminal history for offenses that involve
aggravated or repeated instances of as-
saultive behavior. AS 12.55.085(e), 12.55.-
155(c)(8).

3. Criminal Law <£=986.2(4)
Legislative.extensipn .aL statutOrV-agi-
gravation provision to situations where de-
fendant’s prior criminal history includes
conduct involving, aggravated or repeated
instances of assaultive behavior merely
clarified existing law and thus trial court
could properly.consider defendant’'s adult
robbery conviction, even though it was set
aside following suspended imposition of

sentence, together with shooting with in- d
tent to wound conviction as part of pattern -
of behavior involving aggravated or re-

&

J?

peated instances of
AS 12.55.085(¢), 12.55.

4. Criminal, Law «=9;
i,'.-.,0Once it.was estab
had two prior adult co
gravating factor.' apj
could consider,”rior ji
in deciding how much
tencing factor. AS’12

5. Criminal. Law «=11
Findings of-; sent
used msame- aggravatin
same evidence for- eac
used factorsito justify
that were imposed* com
clearly erroneous.<sinc
volved conduct which <
among the miost serious
since when additional.'a
applied independently tt
considered, each offens'
mum' sentence.* -AS 1
T2.55.155(c)(8; 10, 12);

.6* CriE'nin:iI L&"_‘f<3=121

=- Finding that defem
fender will warrant jmj
live sentences exceeding
gle most serious count’
will not automatically
consecutive sentences o
sentence must still be ¢
of rehabilitation, deterrei
ers, isolation and affirms
norms. '

7. Criminal Law <128

Isolation as predor
criterion should be reser
or habitual criminals w)
~rehabilitated 'nor deterre
therefore be incarceratec
cess of maximum senten
serious offense.

8. Criminal Law e=120(

- Trial court was jusl
sentence for defendant, v
convictions for crimes of

* Cranston, Superior Court J
signmenl made pursuant &
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LARSON v. STATE

Alaska 593

Clle u 6SSPad 592 (AlukaApp. 1954)

peated instances of assaultive behavior.
AS 12.55.085(e), 12.55.155(c)(8).

4. Criminal Law *=986.2(5)

Onge it was established that defendant
had two prior adult convictions making ag-
gravating factor applicable, trial court
could consider prior juvenile adjudications
in deciding how much weight to give sen-

-tanping- fW nr_. AS 19 KS 155(c)(8)

5. Criminal Law *=1158(1)

Findings of sentencing judge, who
used same aggravating factors based on
same evidence for each offense and then
used factors to justify maximum sentences
that were imposed, consecutively, were not
clearly erroneous since each offense in-
volved conduct which could be considered
among the most so-ious within its class and
since when additional aggravating factors,
applied independently to each offense, were
considered, each offense permitted a-maxi-
mum sentence. AS 12.30.020, 12.30.040,
12.55.155(cX8, 10, 12). "

6. Criminal Law *=1210(3)

Finding that, defendant is a worst of-
fender will warrant imposition of consecu-
tive sentences’ exceeding maximum for sin-
gle most serious' count but such a finding
will not automatically justify maximum
consecutive sehterices! on all counts; total
sentence must still be considered.on,.basis
of rehabilitation, deterrence-of self and oth-
ers, isolation and affirmation of community
norms, « 'i'--ici. 1 Y-y-r-

7. Criminal Law "=>1208.i(i) '

. -Isolation' "ias'jpredomihant sentencing
criterion should be reserved for dangerous
or habitual criminals who can be neither
-rehabilitated nor deterred and who must
therefore' be 'incarcerated for period'in' ex-
cess pf maximum sentence for their most
serious offense. '

8. Criminal Law *=1208.1(1)

Trial .court wac justified in. designing
sentence, for defendant who had number of
convictions for crimes of violence and who

¢ Cranston, Superior Court Judge,:sitting by as-
signment made pursuant to article TV, section

{ N < « t

had served substantially more than one
year of continuous ir.carceration prior to
committing crimes, that reflected impor-
tance of isolating him from society. AS
11.41.500(aX".), 11.46.300(axl).

Assault- and Battery *=100
Burglary *=49

Criminal Law *=1184(4)
“Robbcry-e»30-

Defendant’s potential total incarcera-
tion of 40 years for burglary in the first
degree,'robbery in the first'degree and
assault in the second degree was not clear-
ly mistaken, but since nothing supported
finding that term of 40 years would not
adequately protect the public, sentences im-
posed for those crimes could not be made
consecutive to his prior conviction for
shooting with intent to wound. AS 11.15.-
150, 11.46.300(aXl), 11.41.5ti0(axXI); AS lir*

15.150 (Repealed). ' - /; w.
" e " y fii- .v«' a;

Susan Orlansky, Asst Public Defender,
and Dana Fabe, Public Defender, Anchor-
age,' for appellant/m <@ ee* * ee>ej j,

Rhonda' F."IButterfield, Asst Atty. .Genv,

Before' BRYNER,- CJ./BINGLETON)-j;,
and 'CRANSTON, Superior' Court"Judge.™
'vTilnbi.t«n»;
. OPINION

; SINGLETON,:Judge.™..;J v i

eLarry Larson'and RichardiBuza broke
into a hdrne and assaulted and-robbed the
occupants. As' a’result-' Lairi“Was;'cdn-
victed of burglary in the -first degree,~AS
11.46.300(a)(1), robbery, in theVfirst.degree,
AS-11.41.500(a)(1), and assault in' the, sec-
ond .degree; AS .-11.41.210(@)(1).-. -Larson’s
conviction.was affi--med in Larsonv. State,
656 P.2d 571 (Alaska App.1982) {Larson
I1). LarsoriVeceived consecutive.'sentences
of ten years for the burglary,; twenty, years
for-the robbery, and-ten years for the

16 of the Constitution of Alaska!



594 Alaska

assault, for a total sentence of forty years.
This forty-year sentence was made consec-
utive to. a previously imposed eight-year
sentence for shooting with intent to wound,
former AS 11.15.150.1., Larson appeals his
total sentence, contending that it is exces-
sive. Specifically, he argues that the trial
court erred (1) in.treating him as a third
felony offender, (2);in applying the same
aggravating factors to increase the pre-
sumptive sentence for each offense, and,
(3j-in imposing sentences that are consecu-
tive both to each other and to the previous-
ly. imppsed ejght-year.term. We affirm in
part and reverse in part. We conclude that
Larson should, not have been treated as. a
tiurd.Telony.offender. an”™.;that the ..record
(‘j‘pﬁlpp!t support a sentence of more than
forty, years imprisonment If the. same
sentences' are.”imposed on remand, . they
should hot be made, consecutive to the
eight-year sentence ,pre nouisly imposed on
Larson. - In all-other respects we affirih
the judgment of the superior court

oV m- f iCitl& ft |

- - .THE OFFENDER.

Larry Larson was twenty-eight years of
age on.July 9, 1980,.when the instant of-
fenses were committed.. He left school at
the age of fifteen, but.subsequently ac-
quired his G.E.D. degree; he has taken a
number ofxollege courses while incarcerat-
ed. L’.rson is of above-average intelligence
and readily found employment when he
sought it The record reflects that he is a
conscientious worker within and outside of
prison. He received commendations for his
work as a prison cook and prison law li-
brarian. Larson is not suffering from a
major mental illness. However, he appar-
ently has an alcohol problem.

Mr. Larson’s good qualities, his intelli-
gence and industriousness, are counterbal-

688 PACIFIC REPORTER, 2d SERIES

adjudicated a delinquent based on three
incidents, each of which would have been a
felony had he been an adult One of those
offenses was the armed robbery of a fifty-
four-year-old man who had given. Larson
and his brother a ride.l Larson spent time
in juvenile institutions for these offenses.

Four years later, in July of 1972, Larson
was sentenced as’ an adult for an armed
robbery of a cab driver under circumstanc-
es similar to his juvenile offense. Larson
received, a five-year suspended imposition
of sentence. In August of 1975, shortly
before his conviction was set aside for the
1971 robbery, Larson shot and wounded an
innocent bystander during a barroom fight
He was convicted of shooting with intent to
wound and received an eight-year sentence
with no parole eligibility until he served
one-third of his sentence. See Larson V,
614 P.2d at 777. Larson remained in prison
on this ~charge, from December 19/ 1975
until June 10,1980 when hewas released
on bail pending appeal; As a condition of
release, Larson entered the Clitheroe alco-
hol treatment center. Larson remained at
the Clitheroe Center until July 9, 1980,
when he was reported AWOL. The instant
offenses occurred that night.

. . - THE OFFENSES

On July 9, 1980, at approximately 3:30
am., D.S. and his wife, M.S., had been
sleeping when D.S. heard a commotion on
the porch and decided to investigate. In
the course of his investigation, .D.S. opened
the door; Larson and Buza accosted him at
gunpoint and forced their way into the
apartment. It appears that Larson and
Buza mistakenly believed that the S. family
were cocaine dealers and had a large sup-
ply of cocaine or money in the apartment

wmred-hy.Inn.eYtonsi\tP~riminal-recokk—In-.« . Tha”Ja”ndkated-thal they-had-no»cocaine

1968, at the age of sixteen, Larson was

1. Larson was appealing his conviction for shoot-
ing with intent to wound at the time he commit-
ted the instant offenses." His conviction was
affirmed by the Alaska Supreme Court in Lar-
son v. State, 614 P.2d 776 (Alaska 1980) (Larson

1.

Buza demanded all their money and took

2. Larson and his brother persuaded the victim
to drive to a remote area. Once the vehicle was
stopped, the brothers both pulled out sheath
knives, took fifteen dollars from the victim, tied
his hands, and blindfolded him. .Apparently
Larson held a rifle on the victim at some point
during the robbery.

the ten dollars' th3t D.S.

time Larson led M.S.

where he forced her to la
and spread her legs. Ht
barrel of the rifle up";
M.S. pled with'Larson no
she was' hemorrhaging t
cently given ,birth ;to;J

DiS. was ilso forced to
with his ' .gs spread ap
kicked in te groin sever
During the course of the |
the' victims’ puppy’'was !
When it became clear i
neither cocaine' nor additi
and Larsoniefte They-v
diately 'apprehended ban
were'found abandoned r
son 7/,-656 P.2d at 572t7

if <naiu THE. SENTE
The.triaLcourt-mude f
ings/)f:fact and'.entered
elusions ofi.law:..;; eiavijyv
The court ihaving co
dence and "the -argun
makes the following
As to Count | [Burglar
1. The defendant has i
consisting of.prior co
fenses that involved a
peated instances;of ass
-2. The conduct constit
,ylas among the most st
..eluded in. the definitior
3. The defendant was
AS 12.30.020 or AS 12.3
felony conviction.
As to Count Il [Robber
1 The defendant has i
consisting of prior cot
fenses that involved aj

2. The.defendant knew
involved more, than one
3. The conduct constiti
was among the most se
eluded in the definition
4, The defendant was

AS 12.30.020 or AS 12.3(
felony conviction.
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LARSON v. STATE

Alaska 595

Clle u 658 P2d 592 (Alaska App. 1984)

the ten dollars that D.S. had. In the mean-
time Larson led M.S. into the bedroom
where he forced her to lay down on her bed
and spread her legs. He then jammed the
barrel of the rifle up against her anus.
M.S. pled with Larson not to assault her as
she was hemorrhaging due to having re-
cently given birth tomher second child.

D.S. was also forced to lie on the ground
with his legs spread apart while he was
kicked in the groin several times by Buza.
During the course of the burglary/robbery,
the’ victims' puppy was stomped to death.
Wheri it became clear that the S.s had
neither cocaine nor additional money, Buza
and Larson left They were almost imme-
diately apprehended and their weapons
were found abandoned nearby. See Lar-
son Il, 656 P.2d at 572-73.

...... .THE SENTENCE |,

The trial court made the following find-
ings of fact and entered the following con-
clusions of law:..

The court having considered the evi-
dence and the ;arguments of counsel
makes the following findings of fact:

. As to Count | [Burglary]: -,
< lv The defend?:it has a criminal historyl
-m)consisting of. prior -convictions, for !of-
fenses that”~involved aggravated or re-
.vpeated;. instances, of. assaultive, behavior.
~2..The conduct.ebnstituting the offense
'. Tyras’;among,, the most serious <onduct in-
. eluded, in.,the definition of the offense,
i. 3. The defendant was on release, under

AS 12.30.020 or(AS 12.30.040 for another

. felony, conviction:’ ’

[ As to’Cbunt Il [Robbery]:

Y?l. The'defendant has a criminal history

. consisting of prior convictions, for Of-
fenses that, involved aggravated or. re-
peated instances of assaultive behavior.

v2. The,defendant knew that the offense
involved more than one victim.

.3,. The conduct constituting the offense

was.among the most serious conduct in-

cluded’in the definition of the offense.

1 4;' The defendant was on release under
AS 12.30.020 or AS 12.30.040 for another
;felony conviction.

As to Count IV [Assault]:

1. The defendant’s conduct during the
commission of the offense manifested de-
liberate cruelty to [M.S.].

2. The defendant has a crirninal history
consisting of prior convictions for of-
fenses that involved aggravated or re-
peated instances of assaultive behavior.
3. The conduct constituting the offerise
was among the most serious conduct in-
cluded in the definition of the offense.
4. The defendant was on release under
AS 12.30.020 or AS 12.30.040 for another
felony conviction. .

Having found the above aggravating
factors by clear and convincing evidence
and that there are no mitigating factors,
this court finds that under the Chaney
criteria the defendant is not amenable to
rehabilitation and should be isolated
from society. Further that the sentence
iriiposed must act as a deterrent to oth-
ers and must serve to reaffirm societal
norms. ' J-

This court further finds that confine-
ment of the'defendant'for.the aggregate
period'of Incarcerati6n"impdsed ..by" this

tlve presumptlve terms -wluch”result in
afaggFegate sefitoritd that elISSEA ™
presuriiptive siriglV'count.
,This .court(finds,. further that,ute .man-
ner in which '.these' crimes™were commit-
ted and the,character and background of
the detgndarit. make. .the defendant"?!'
(“worst offender”. ... v |

:. The trial court then imposed a total sen-
tence of forty years consecutive™Jtp"the.
eight-year sentence ‘previously, imposed
upon Larson for shooting., with intent to

wound. .- re

DISCUSSION-" ' . m

L
. [1] '*Larson cornplains that he was'im-
properly-treated as a-third felony offender.
He argues'that the triallcourt:should-' not
have' considered his 1972' armed robbery
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conviction as a prior, felony. He reasons
that Judge Fitzgerald initially entered an
order deferring imposition of sentence and
placing him on probation for;five years,
and Judge Moody subsequently set aside
the conviction on July 24, 1978. See AS
12.65.085(a), (e). Larson first relies on
Sawyer v. State, 663,P.2d 230 (Alaska App.
1983), in.which we held that, in the context
of' presumptive sentencing, a person has
not been convicted of a felony until he has
been\sentenced forthat felony. Larson
argues that 'since he received a suspended
imposition-of sentence for the 1972 armed
robbery, he was never sentenced and-conse-
quently never convicted. We rejected this
argument/in Shaw v. State, 673 P.2d 781
(Aliaska App.1983), where we said:
Shaw misconceives the holding of Saw-
;. When-we; used the terms "sen-
- terice’ -and:"sentencing” -in Sawyer, we
- jWere obyiously referring to a disposition

'hearing-during-which tie .trial court re-

views ;the. crime and the defendant's par-

ticipation in it evaluates the presentence
.jre~rtand selects.an appropriate disposi-
tion." .. The. hearing" preceding the imposi-
etion of .a suspended sentence clearly

-qualifies as a disposition hearing. It is
~ therefore a"sentencing” as that term
« was used in Sawyer. Consequently, we

conclude that a person who receives.a

suspended imposition of sentence has
been convicted of a felony for purposes
of subsequent recidivist proceedings un-
der the presumptive sentencing statutes,
at least where the defendant’s record has
not subsequently been expunged. Cf

Tuten v. United. States, 460 U.S. 660,

[666] 103 S.CL 1412, 1416, 75 L.Ed.2d

359, 365 (1983) (drawing distinction be-

tween probation and discharge in Federal

Youth Corrections Act recidivist proceed-

iags)

673 P.2d at 786.

Alternatively, Lar.on argues that his
conviction was set aside and therefore
could not be relied upoi in subsequent re-
cidivist proceedings. The trial court rea-
soned that the purposes underlying the
statutes providing a i.uspended imposition
of sentence as a sentencing alternative
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were intended to reward a defendant who
reforms subsequent to his conviction and
thereafter leads a blameless life. . Expung-
ing the record and Bettir.g aside.the convic-
tion serves T ensure  la defendant will
not be prejudiced in a later law-abiding
life by the collateral consequences flowing
from a criminal conviction.- In the instant
case, the trial court apparently reasoned
that Larson did not reform during his pro-
bationary period, following the suspended
imposition of sentence for his robbery con-'
riction. In fact, Larson was convicted of a
.elony charge of shooting with intent to
wound in January of .1976, two and one-half
years before Judge-Moody set-aside Lar-
son’s robbery conviction. -When Judge
=Moody became aware of. this sequence of
events for the first time in sentencing Lar-
son for these felonies, he purported to va-
cate his order setting'aside-Larson’s prior
conviction. -Judge .Moody -said hihatZhe
would not have set asidfe the conviction-had
he been aware of the intervening felony
conviction. Larson -appealed and>we re-
versed the trial court’s decision in an un-
published opinion. Essentially, we held:

[W]e know of no rule which permits a
"rial court to amend a judgment or order
in a manner adverse to a criminal defend-
ant after that order or judgment be-
comes final. See Shagloafc v. State, 582
P.2d 1034 (Alaska 1978).

Larson v. State,'Memorandum Opinion and
JudgmentiNo. 240 at 3-4 (Alaska App.,
December 3, 1982).

However, we also said:

Nothing in our decision should be con-
strued as deciding the question of wheth-
er a defendant is subject to presumptive
sentencing where he has previously been
.CftnyidetLflf.a,. felInny.Imt-imposition.of—
sentence was deferred and defendant's
record was later expunged. We do not
believe that issue properly before us at
this time. ' [Id. at 4.]

Although we vacated Judge Moody’s or-
der reinstating Larson’s 1972 conviction,
Judge- Moody did consider the conviction as
a prior felony in sentencing Larson for the

instant offenses. On appea
cedes error and argues tha
should not have considers
bery conviction as a prior f
the state’s concession of e
independently consider the;i
Sfate,496 P 2d 66, 67-68
As the state pointslout,'ey
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nenberg, 85! IH.2d 188, 52"1
N.E.2d 905, 908 (1981);' Fed
100 TII.App.3d' 510, 5™ 111
N E.2d 1218 (1981) ; 'Smith
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625 S.W.2d 831, 835 (Tex-Apf
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instant offenses. On appeal, the state con- more convictions. Larson admits that he
cedes enror and argues that the trial court was previously convicted twice of robbery,
should not have considered Larson’s rob- once as an adult and once as a juvenile.
bery conviction as a prior felony.'" Despite = However, he reasons that the adult robbery
the state’s concession of error, we must conviction was set aside and therefore can-
independenvly consider the issue. Marksv. not be considered, and that juvenile adjudi-
State, 496 i°.2d 66, 67-68 (Alaska 1972). cations do not qualify as convictions.

As the state points out, every jurisdiction [2] We have previously held that Lar-
that has consioi.ired the issue has ruled in  ¢5y's adult robbery conviction, having been
<baistin's‘ fgvm  <Seriugr,"P<eopte-v?4Ptm-~' trprtur”

ncnberg, 85 1U.5d188,52 ifl.Dec. 42, 421  onviction for purposes of triggering pre-
N.E.2d 905, 908 (1981); People v. Calvert,  symptive sentencing. However, this con-
100 111.App.Jd 510, 55" Ill.Dec. 844, 426  |ysion does not preclude using vacated
NE?<i 1218 (1981); Smith v. State, 50 convictions where appropriate to support a
Md.App. '638, 440 A.2d 406, 408 (1952); finding under AS 12.55.155(c)(8). As origi-
People v. Garcia, 93 Misc.2d 667, 402 N.Y.  nally enacted, that provision established an
S.2d 164 (N.Y.Sup.1978); Garcia v. State, aggravating factor where "the defendant
625 S.W.2d 831, 835 (Tex.App.1981). Inthe has a criminal history consisting of prior
absence of some indication in the statute or  onvictions for offenses, including misde-
its legislative history suggesting a contrary  meanors, that involved aggravated or re-
result, we agree with the state that we peated instances of assaultive behavior.”
should give our statute a similar interpreta- It was subsequently expanded, after Lar-
tion. We therefore hold that a conviction son committed the offenses at issue, to
that has beenjset aside pursuant .to, AS extend to situations where "the defend-
12.55;085(e),'is'not a prior conviction for  ant's prior criminal history includes con-
purposes of presumptive sentencing. See _duct involvL sggravated or repeated in-
AS 1255145. Larson should have been stances of r ,aultive behavior." In addi-
Iypajed; as a secoriﬂjtej(?gy.g)ffe’r\g(eg. ' tion, as Larson points-out, the legislature
re ..y - Jsp WV orp'en has added an aggravating .factor- where

s ivfy the defendant's prior criminal history-in-

:yLarson-argues that .the- trial court erred  cludes an .adjudication as a delinquent'for
in.>finding .the'Vsame aggravating. factors conduct that would have .been; a; felony; if
. based on the same evidence for each of.his committed iby an. adult" ;AS"12.55:-
offenses,;and uthea using those:-factors, to ~ 155(cX19).

justify.maximumtsentences which- were.im- 131 Larson"reasons that these'amend-
posed consecutively.!;; We.will firstaddress  ments 'to the* statute’ constitute”changes
Larson's objections to the specific aggra- that should not be applied retroactively.
vating factors foujid-.by.the court.. VietMU we need not decide whether aggravating
then consider, Larson's argument.that the fzctors may be. given retroactive applica-
.same'.factdrs. could; not b4. used; to, aggra-  tjon, however, because we do not view the
vate each.of.Ms convictions., legislative change to AS 12.55.155(c)(8) as a
Larson first argues that the trial court new enactment We are satisfied that it
erred;m<finding,'thatrherhad. a.criminal merely clarifies existing law.' See Zurjluh
historyiconsisting of' prior,,convictionsfor . v. State, 620 P.2d 690, 692-93 (Alaska;1980)
offenses that; involved, aggravated or re- (discussing retrospective application!.,of
peated =instances .of assaultive; behavior. "curative" legislation).- As we noted in
See AS 12.55.155(c)(8).- Although Larson Kelly v. State, 663 P.2d 967, 971 (Alaska
coricedes' that his shooting'with; intent to  App;i983), the.word “conviction"” may have
wound .convictic' qualifies as a.prior con- different meanings depending on the con-
viction for assaultive behavior; he reasons text in which it is used." The legislature’s
that the aggravatinglifactor requires two or  earlier reference to convictions, which in-
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eluded misdemeanor.,, indicates an intent to
permit a trial court to aggravate a sentence
where a defendant had an established his-
tory of assaultive behavior. The require-
ment of a conviction served to ensure ade-
quate veriication of the event Judge
Moody's order setting aside Larson’s 1972
robbery conviction did not change the fact
that a conviction had taken place or estab-
lish that Larson had not previously commit-
ted a robbery. Therefore" the' trial court
"could; properly consider the adult robbery
conviction, together with the shooting with
intent to:wound conviction, as part of a
pattern of behavior Within the require-
ments bf.'AS'12.55.:155(c){8j.", Cf. Ferreira
V. 602 P!2d 803, 80WW (Alaska 1979)
(proper to consider prior burglary despite
insanity acquittal” in determining chance
that present crimes Will be repeated, as
Weil as defendant's threat to society . nd
his prospects for rehabilitation).
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release under AS 12.30.020 or AS 12.30.040
for another felony conviction), as a basis
for aggravating each of his convictions up
to a maximum sentence and then imposing
the sentences consecutively. Larson rea-
sons that by proceeding in this way, the
trial court, ,in effect, relied upon these ag-
gravating factors-, more than-once. See
Juneby v. State, 665 P.2cL 30, 3* (Alaska
App.1983). The state responds that these
and certain other aggravating factors .were
equally applicable to.each of Larson’s con-
victions. Further, -the" state reasons that
any .aggravating factor.. standing., alone
could Warrant a masumum "sentience! Be-
cause Larson has throe convictions and at
least three aggravating” factors were inde-
pendently established,., the state-reasons
that the trial court,* within its discretion,
could impose three maximurn .sentiences.
Under'the state’s analysis, the bhly limita-
tion"."\on, imposing, iconsecutive maximum
sentence'arg the requirements' set out in

(4] We do not.decide”whether the prIOIrLachemenl v. State, 644 Pi2d 856, 86(M>2

juvenile adjudications could be used in the
same .way., ; Cf. Davenport v. State,. 543
P.2d 1204,.i.211 (Alaska 1975) (trial court-
sentencing young adult should consider his
recent juvenile .record in determining the
magnitude of his threat to the community
and,his potential for. rehabilitation). Once
it was established, however, that Larson
had two prior adult convictions making this
aggravating factor applicable, <the trial
court could certainly consider the prior ju-
venile adjudications in deciding how much
weight to give this factor. See Davenport
v. State, 543 P.2d at 1211. See also Lee v.
State, 673 P.2d 892, 895 (Alaska App.1983)
(prior felony convictions are properly con-
sidered in determining appropriate sen-
tence even though they do not meet the
statutory requirements for triggering pre-
-sumptivacsenlenees),. . T ST

(Alaska 'App.1982) (requiring’ a mspecific
finding of dangerousness wh'eje aggregate
sentence exceeds presumptive sentence for
most serious offense), and Mutschler'v.
State, 560 P.2d 377, 381'(Alaska 1977) (re-
quiring a specific finding of dangerousness
before consecutive sentences may exceed
the maximum sentence for one count).
Since Larson’s past record clearly estab-
lishes that he is dangerous and since the
trial court made the specific finding re-
quired by Lacquement, the state concludes
that <we must affirm the total sentence
imposed.

We generally agree with the state’s anal-
ysis. Each of Larson’s offenses viewed in
isolation involved conduct which could be
considered among the most serious Within
its class; AS 12;55.155(c)(10). When the
additional'aggravating .actors, applied in

[5] Larson next argues that the trial dependently to each offense3 are con-

court erred in using AS 12.55.155(c)(8), as
Meil as AS 12.55.155(c)(12) (defendant on

3. For example, Larson's conduct manifested de-
liberate cruelty towards M.S. In Juneby v.
Stale, 641 P.2d 823, 840 (Alaska App.1982). mod-
ified on rehearing, 665 P.2d 30 (Alaska App.
1983), we held that a finding of deliberate cruel-

sidered, each of Larson’s offenses permit-
ted a maximum sentence. We conclude

.ty required either evidence of torture or gratui-
tous violence. The latter requirement is met in
this case. Larson used "gratuitous violence" on
M.S.. In addition, Larson was indisputably out
on bail at the time he committed these offenses.

|
|
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that Judge Moody’s findings with regard to
the aggravating factors were not clearly
erroneous.

[6] Moreover, Larson clearly meets the

supreme court's definition of a worst of-
fender. See State v. Wortham, 537 P.2d
1117, 1120 (Alaska 1975) (requiring consid-
eration of prior criminal convictions, age,
military records,"

or alcohol addiction, pre-sentence report
evaluations and recommendations, danger-
ous propensities and possibility of anti-so-
cial personalities). A finding that the de-
fendant is a worst offender will warrant
imposition of consecutive sentences exceed-
ing the maximum for the single most seri-
ous count Such a finding will not, how-
ever, automatically justify maximum con-
secutive sentences on all counts. . The total
sentence must still be considered under the
guidelines adopted in State v. Chaney,.477
P.2d 441, 444 (Alaska 1970) (requiring con-
sideration of Rehabilitation, deterrence of
self and others, isolation and affirmation'of
community norms). See also Waters v.
State, 483 £.23:199 (Alaska 1971)- :In B'a-
ters, the supreme’coiirL held that an' iridi-
viiiuab sentence;.which,'appears excessive
when viewbdin isolation, hught be appro-
priate when Spewed as a,'.component; of a
total sentence that includes sentences for
other, crimes. Id. at 20102. In addition,
in Neal v. State, 628 P.2d 19, 21 (Alaska
1981), the court stressed that in evaluating
the total sentence, the reviewing court
must also consider_previously imposed sen-
tences that the-defendant was obligated to
serve, particularly where'the current sen-
tence is made consecutive to the portion of
those earlier sentences still to be served.
Primary consideration must therefore be
given to the total sentence.imposed. See
also Jacinth v. State, 593 P.2d 263, 266-67
(Alaska 1979); Winslow v. State, 587 P.2d

4.: Alaska courts have also approved consecutive
sentences for first offenders greater than the
maximum sentence for their, most serious of-
fense based on a finding of dangerousness
where psychiatric testimony or the facts of the
.case establish that the defendant is suffering
severe mental or emotional illness causally re-

738, 739 (Alaska 1978); Salazar v. State,
562 P.2d 694, 696-97 (Alaska 1977).

Four of the Chaney criteria; rehabilita-
tion, individual deterrence, deterrence of
others, and affirmation of community
norms, will almost always be satisfied by a
sentence equal to or less than the maxi-
mum sentence for the defendant's most
serious offense. ,A longer composite sen-

on: isolation. As we noted in Houston v.

State, 648 P.2d- 1024, 1027 (Alaska App.

1982):
Incarceration and isolation are not synon-
ymous. A judge may feel that a period
of incarceration is necessary for rehabili-
tation or deterrence to emphasize to the
defendant the seriousness of his offense
and the likely consequences of recidi-
vism. However, as a sentencing goal,
isolation is reserved for those who can be
neither rehabilitated nor. deterred; .that
is, those who are reasonably likely to
commit further criminal activity, unless
incarcerated.

[71 Thus, isolation as.,a predominant
sentencmg criterion should be reserved for
dangerous or habitbai criminals who can be
neither rehabilitated,nor deterred and must
therefore.be. incarcerated for a period in
excess Of the .maMmum .-SMtence .for,.the
defendant's, most serious Offense.'; We not-
ed in; Viveros v: State, 633. P.2d 289,: 29j
(Alaska App.1981),ithat  finding 'that'the’
defendant is a dangerous or habitual; crimi-
nal was appropriate where the defendant
has two orlmore felonies within the preced-
ing five years and has previously'been in-
carcerated for'one year or longer. Such
evidence provides an-objective' basis for
concluding that the defendant is unlikely to
be deterred or rehabilitated by a'sentence
within the range provided for his most seri-
ous offense. A finding based on such evi-
dence might satisfy Lacqucment and Mut-
schler.A ~

lated to. his crimes and cure is uncertain. See,
eg., Burleson v. State, 543 P.2d 1195, 1201 (Alas-
ka 1975). We do not suggest that a trial court
could not make a Lacqucment or. Mutschler .
finding based on other considerations. Since
Larson is clearly a habitual offender, it is un-
necessary for us to discuss other considerations
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:t8] It is clear that the"triai court was
justified'in designing a'sentence for Larson
that would reflect-the importance of isolat-
ing him:from society. Larson has a hum-
ber- of convictions for crimes of violence
and, disregarding the period of time that he
was incarcerated and thus unable to com-
mit :crimes,-: less than five yearsrelapsed
between his-convictions.! He bad served
substantially more than one year of contin-
uous' -incarceration prior to committing
these-crimes, i-Viewing the totality of the
ecircumstances, the -trial court could -well
conclude that Larson could not be deterred
or.rehabilitated by:;a sentence of 'twenty
ryears‘or tiess;- the maximum sentence- for
his most seriouS offense, and' that,-.conse-
quently,-™ longer sentence'was' required.
See-\Muischler'v:' State, 560' P.2d at -381.

Sfd~616 PJ2d 884 (Alaska 1980),'and Too-
kak u State; 648 E.2<r1018y(Alaska 'App.
1982j; are'.;d&'tfnjguiahablo™ HintaVTwkia&,
and Helmer .committed atrpciduS: crimes of
‘violence.;» However,1#Helme'r, -was'-a .first
offender and Hiritz; Had a' criminal .record
involving,primanlyiproperty crimes. Too-
kak’ had prior misdemeanor convictions for
assault and battery and disorderly conduct.
Tookakalio’hpd two prior feiony convic-
tions for grand larceny and burglary! * Nei-
ther Hints, Tookak, nor Helmer exhibited
the consistent pattern of crimes of violence
that Larson does.

[9] Larson’s situation is more akin to

the defendant in Nix v. State, 653 P.2d
1093, 1100-01 (Alaska App.1982). Al-
though Nix committed a series of sexual
assaults against different victims while
Larson committed a single series of crimes
against D.S. and M.S., Nix’s, prior record

which might also warrant a characterization
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consisted of property crimes while Larson’s
prior record 'involved crime' -of violence.
We approved a total sentence for-Nix:of
forty years which included consecutive sen-
tences. Id. at 1101: Recognizing that'Nix
and' Larson are sighificaritly’ different in
some respects, we nevertheless conclude
that their criminal recoids;:interpreted in
the ljght of the conduct for which they
were convicted, warrant similar sentences.
Larson's total sentence of forty years to
serve is not clearly mistaken. McClain v.
State; 519 P.2d 811, 813-14 (Alaska-1974).

Nevertheless,the sentenceslmpbsed for
(he mines against D.S.-and'M.S. should*not
be made consecutive to Larson’s prior con-
viction for shoptihg .with intent;to wound.
As we noted in]'Nix!v:'State, 653 P.2d at
1101, '“[tjhere is”™nothing in the record
which suppdrts'a finding'that potential in-
carceration;of.forty years- would npt,ade-
quately protect the public.”

The judgment of the superior,court is
AFFIRMED in part and: REVERSED in
pari- The sentence is VACATED and the
caseREMANDED to the superior court for
resentencing. On remand Larson,should
be sentenced as a second felony offender
and. his .total sentence, including the un-
served portion of his previous sentence for
shooting with intent to wound, must not
exceed forty years.

COATS, J., not participating.

(o f umaHVIvIwy

that he was'“dangerous".
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The proposals forwarded recently by Anchorage Sen.
Mitch Abood in the continuing legislative attack on drunk
drivers show that lastyear’s new, tougher DWI laws were
not the end ofthe laudable campaign against thatproblem
in the 49th state.

Drunkdriversare amenace, and the Legislaturerecog-
nized thatwhen itenacted measures that notonly remove
DWI offenders from the roads and lock them in jail, but
revoke their licenses for up to 10years for repeat arrests.

Now, Sen. Abood has put together a package that tight-
ensloopholes andeliminates problems that have surfaced
since the tougher DWI bill became law.

The first plan is to immediately fingerprint and photo-
graph suspects arrested for drunk driving or other
offenses that may be related to drunk driving, such as
negligenthomicide. Under the present law, such suspects
can be released and processed later.

Another requires that DWI offenders spend time injail.
In some instances, they have been allowed to enroll in a
drugor alcohol treatment program after being sentenced
for adrunkdriving arrest and the time spent at the center
is credited against their sentence. While rehabilitation is
animportantpartofcurbingdrunkdriving, the purpose of
the mandatory jail sentences is to deter drinking and
driving. Sen. Abood is right when he says drunk drivers
should serve jail time. If they take part in a treatment
program, fine, but that should not supplantjail time.

Obtaining blood samples from suspected drunk drivers
injured in an accident and allowing police to administer
breath tests to drivers before they call their lawyer are
two other proposals that would give the state authority to
gather the evidence it needs to successfully prosecute a
drunk-driving charge. Now, when a person is allowed to
wait until a lawyer shows up, the evidence of alcohol
consumption can dissipate, thus weakening the state’s
case.

Other bills will be forthcoming from thegovernor’s task
force on drunk driving.

Meanwhile, Sen. Abood’" proposals deserve close scru-
tiny — and the support of al responsible Alaskans.

While some of them sound tough, they should be to
prevent the needless deaths caused by drunk driving.
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1/25/85
health, Education & Social Services
and Judiciary

BY THE RULES COMMITTEE BY

IN THE SENATE REQUEST OF THE GOVERNOR

For

BE

SENATE BILL NO. 93

IN THE LEGISLATURE OF THE STATE OF ALASKA

- FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
an Act entitled: "An Act related to the effects of criminal convic-
, tions."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 12.55.085(e) is amended to read:
(e) Upon the discharge by the court without imposition of sen-
tence, the court may set aside the conviction and issue to theperson
a certificate to that effect. However, the record of a conviction set
aside under this subsection may not be sealed or expunged.
Sec. 2. AS 12.55.085 1is amended by adding a new subsection to read:
(@) A conviction set aside under (e) of this section is a p”?ior
conviction under AS 12.55.145 and may also be used
(¢D) as a factor in aggravation under AS 12.55.155(c)(8);
) inaclassification or parole determination proceeding
under AS 33; and
@A) ina licensing proceeding when good character is a
condition of obtaining a license.
Sec. 3. AS 33.20 1is amended by adding a new section to read:
Sec. 33.20.090. EFFECTS OF A PARDON. (a) Except as provided 1in
(b) of this section, a conviction pardoned under AS 33.20.070 may only
be used
(¢D) as a factor in aggravation under AS 12.55.155(c)(8);
) inaclassification or parole determination proceeding
under AS 33; and

(3) inalicensing proceeding when good <character 1is a

-1- SB 98

"2



condition of obtaining a license.

(b) Notwithstanding (a) of this section, in granting a pardon
the governor may expand or limit the purposes for which a pardoned
conviction may be used. Any expansion or limitation under this sub-
section must be specifically set out in the pardon.

(c) Unless otherwise provided for under (b) of this section, a

pardon does not result in the expunction of a criminal conviction.

SB 98 . 2.
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§ 12.55.080

NOTES TO DECISIONS

Discussion of disparate sentences
for similar sexual assault offenses, see
Langton v. State, Ct. App. Op. No. 236

(File Nos. 7188, 6247, 7114), 662 P.2d 954
(1983).

Secs. 12.55.060 — 12.55.075. Prior convictions; sentencing reports.

[Repealed, § 21 ch 166 SLA 1978.]

Se~nJL2.55.080) Suspension of sentence and probation. Upon
entering ajudgment of conviction of a crime, or at any time within 60
days from the date of entry of that judgment of conviction, a court,
when satisfied that the ends ofjustice and the best interest of the public
as well as the defendant will be served thereby, may suspend the
imposition or execution or balance of the sentence or a portion thereof,
and place the defendant on probation for a period and upon the terms
and conditions as the court considers best. (§ 8.08 ch 34 SLA 1962; am
§ 24 ch 43 SLA 1964; am § 8 ch 68 SLA 1965)

Cross references. — For similar court
rule, see Cr. R. 35(k); for modification of
sentences, see AS 12.55.088.

NOTES TO DECISIONS

The power to suspend sentence is
not inherent in the judicial branch of
government. Pete v. State, Sup. Ct. Op.
No. 137 (File No. 290), 379 P.2d 625
(1963).

Such power must be conferred by
the legislature. — The power to suspend
sentences exists only when conferred upon
the judiciary by the legis iture. Pete v.
State, Sup. Ct. Op. No. 137 (File No. 290),
379 P.2d 625 (1963).

Parallels 18 U.S.C. § 3651. — Alaska’s
probation statutes, this section, AS
12.55.090 and AS 12.55.100 closely par-
allel the federal statute, 18 U.S.C. § 3651,
which empowers federal district courts to
grant probation. Brown v. State, Sup. Ct.
Op. No. 1367 (File No. 2890), 559 P.2d 107
(1977).

This section and AS 12.55.090 appear to
have been modeled after the federal st.it-
ute, 18 U.S.C. § 3651. Tiedeman v. State,
Sup. Ct. Op. No. 1592 (File No. 3394), 576
P.2d 114 (1978).

The Alaska probation statutes, this sec-
tion, AS 12.55.090 and 12.55.100, use
much of the same language as 18 U.S.C.
§ 3651, and were apparently derived from
the federal law. Gonzales v. State, Sup. Ct.
Op. No. 2040 (File No. 4271), 608 P.2d 23
(1980).

This section and AS 12.55.090
construed in pari materia. — Since both
essentially identical sections were enacted
together in § 1, ch. 195, SLA 1955, this
section and AS 1255.090 must be
construed with reference to each other as
in pari materia. Jackson v. State, Sup. Ct.
Op. No. 1194 (File No. 2422), 541 P.2d 23
(1975).

This section and AS 12.55.085(a) now
apply to Title 17. Stonefield v. State, Ct.
App. Op. No. 54 (File No. 5507), 635 P.2d
494 (1981).

Independent determination of good
cause required. — The requirement of an
independent determination of good cause
beyond mere proofofa probation violation
for revocation of probation applies to cases
involving suspended impositions of sen-
tence under this section and AS
12.55.085(a) as well as to ca”es involving
suspended executions of sentence under
this section. Rich v. State, Ct. App. Op. No.
66 (File No. 5566), 640 P.2d 159 (1982).

State law prohibits a city from
enacting an ordinance providing for a
mandatory minimum sentence. City of
Kodiak v. Jackson, Sup. Ct. Op. No. 1741
(File No. 3480), 584 P.2d 1130 (1978).

Mandatory m nimum sentences created
by city ordinancss are invalid when in con-

89
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(1975); Tavlor v. State, Sup. Ct. Op. No.
1436 (File No. 2924), 564 P.2d 121911977);
Szeratics v. State, Sup. Ct. Op. No. 1525
(File No. 3390), 572 P.2d 63 (1977); Rice v.
State, Sup. Ct. Op. No. 1785 (File No.
3531), 589 P.2d 419 (1979); Gilbert v.
State, Sup. Ct. Op. No. 18S9 (File No.
3406), 598 P.2d 87 (1979); Lock v. State,

P.2d 539 (1980); Nielsen v. Slate, Sup. Ct.
Op. No. 2349 (File No. 4677), 627 P.2d
1077 (1981); Morris v. State, Sup. Ct. Op.
No. 2376 (File Nos. 4264. 4318). 630 P.2d
13 (1981); Miller v. State, Ct. App. Op. No.
24 (File No. 4972), 629 P.2d 546 (1981);
Lacquement v. State, Ct. App. Op. No. 85
(File No. 5741), 644 P.2d 856 (1982).

Sup. Ct. Op. No. 2061 (File No. 4195), 609

<”ec. 12.55.Q85-3Suspenrling imposition of sentence, (a) If it
appears that there are circumstances in mitigation of the punishment,
or that the ends ofjustice will be served, the court may, in its discre-
tion, suspend the imposition of sentence and may direct that the sus-
pension continue for a period oftime, not exceeding the maximum term
of sentence which may be imposed, and upon the terms and conditions
which the court determines, and shall place the person on proba'ion,
under the charge and supervision of the probation officer of the court
during the suspension.

(b) At any time during the probationary term of the person released
on probation, a probation officer may, without warrant or other pro-
cess, rearrest the person so placed in the officer’'s care and bring.the
person before the court, or the court may, in its discretion, issue a
warrant for the rearrest of the person and may revoke and terminate
the probation, if the interests ofjustice require, and if the court, in its
judgment, has reason to believe that the person placed upon probation
is violating the conditions of probation, or engaging in criminal prac-
tices, or has become abandoned to improper associates, or a vicious life.

(c) Upon the revocation and termination of the probation, the court
may pronounce sentence at any time after the suspension of the sen-
tence within the longest period for which the defendant might have
been sentenced, subject to the limitation specified in AS 12.55.086(c).

(d) The court may at any time uu. iag tl e period of probation revoke
or modify its order of suspension of imposition of sentence. It may at
any time, when the ends ofjustice will be served, and when the good
conduct and reform of the person held on probation warrants it, termi-
nate the period of probation and discharge the person held. If the court
has not revoked the order of probation and pronounced sentence, the
defendant shall, at the end of the term of probation, be discharged by
the court.

(e) Upon the discharge by the court without imposition of sentence,
the court may set aside the conviction and issue to the person a certif-
icate to that effect. (§ 1 ch 50 SLA 1965; am § 2 ch 32 SLA 1979)
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Amendment of indictment or informa- ment of indictment with respect to
tion with respect to name or capacit’ ~  allegations as to nature of activity,
person alleged to have been victim ofcrime  happening, or circumstances, 17 ALR3d
as ground for continuance, 85 ALR2d  1285.

1204. Use of abbreviation in indictment or

Power of court to make or permitamend-  information, 92 ALR3d 494.

3ec. 12780:030v)Taxation of costs. No costs may be taxed to the
defendantln a criminal action or proceeding begun or prosecuted in
any of the courts of the state unless otherwise ordered by supreme court
rule. (8 1 ch 50 SLA 1963)

Sec. 12.80.040. Violations and infractions. Except as provided in
AS 11.81.900(b) and AS 28.40.050(d), all laws of the state relating to
misdemeanors apply to violations and infractions, including the
powers of peace officers, the jurisdiction of courts and the periods for
commencing actions and for bringing a case to trial. (§ 42 ch 102 SLA
1980)

Legislative history reports. — For ment, No. 44 (May 29,1980) or 1980 House
report on ch. 102, SLA 1980 (HCS CSSB  Journal Supplement, No. 79 (May 29,
511), see 1980 Senate Journal Supple-  1980).

Sec. 12.80.050. Photographic evidence of property wrongfully
taken or damaged, (a) In a criminal proceeding or a children’s court
proceeding involving the wrongful taking or damaging of property,
photographs ofthe property are competent evidence ofthe property and
are admissible in the proceeding to the same extent as if the property
had been introduced as evidence.

(b) Photographs of property that are to be introduced as evidence

under this section shall be accompanied by a written description of the
property the name of the owner of the property, the location where the
alleged crime occurred, the name ~fthe investigating peace officer, the
date the photograph was taken, and the name and signature of the
photographer. The written description shall be signed by the
investigating peace officer under penalty of peijury under AS
09.63.020. (§ 40 ch 143 SLA 1982)

Revisor’s notes. — To the extent that the rule controls, as sec. 44, ch. 143, SLA
the provisions of this section conflict with 1982 did not receive the required 2/3 vote
Rule 901 of the Alaska Rules of Evidence, in the legislature.

NOTES TO DECISIONS

Applied in Hatfield v. State, Ct. App.
Op. No. 257 (File Nos. 6371, 6732), 663
P.2d 987 (1983).
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§ 12.55.140 Alaska Statutes 12.55.145

mum term of imprisonment provided in (c) or (d) of this section, and the
minimum sentence provided for in (c) or (d) of this section may not be
otherwise reduced. (8 12 ch 166 SLA 1978; am § 2 ch 139 SLA 19S0;
am § 22 ch 59 SLA 1982; am § 13 ch 61 SLA 1982; am § 31 ch 143 SLA
1982; am 88 4, 5 ch 92 SLA 1983)

Effect of amendments. — The 1980
amendment added subsection (c).

The first 1982 amendment substituted
"fourth degree” for "third degree” in the
first sentence of subsection (e).

The second 1982 amendment made the
same change as the first 1982 amendment.

The third 1982 amendment, in subsec-
tion (c), substituted "fourth degree" for

"third degree” and "20 days" for "10 days”
in the first sentence and substituted "be
imprisoned” for "by imprisoned" in the last
sentence.

The 1983 amendment deleted the second
and third sentences of subsection (c), con-
cerning suspension of the execution or
imposition of a sentence, and added sub-
sections td) and (e).

NOTES TO DECISIONS

Constitutionality of presumptive
sentencing provisions. — See notes
under same heading, AS 12.55.125, Nell v.
State, Ct. App. Op. No. 77 (File No. 5565),
642 P.2d 1361 (1982).

Consecutive sentencing by district
court permissible under former law. —

See State v. Pete, Sup. Ct. Op. No. 372
(File No. 673), 420 P.2d 338 (1266), decided
under former AS 11.05.010.

Cited in Law v. State, Sup. Ct. Op. No.
2301 (File No. 4552), 624 P.2d 284 (1981);
Kelly v. State, Ct. App. Op. No. 251 (File
No. 6311), 663 P.2d 967 (1983).

Sec. 12.55.140. Sentences for violations. [Repealed, § 23 ch 59 SLA
1982.1

Sec. 12.55.145. Prior convictions, (a) For purposes of considering
prior convictions in imposing sentence under AS 12.55.125(c), (d)(1),
(d)(@2), (e)(1), (e)(2), or (i)

(1) aprior conviction may not be considered if a period of 10 or more
years has elapsed between the date of the defendant’'s unconditional
discharge on the immediately preceding offense and commission of the
present offense unless the prior conviction was for an unclassified or
class A felony;

(2) a conviction in this or another jurisdiction of an offense having
elements similar to those of a felony defined as such under Alaska law
at the time the offense was committed is considered a prior felony
conviction;

(3) two or more convictions arising out of a single, continuous crim-
inal episode during which there was no substantial change in the
nature of the criminal objective are considered a single conviction

enless the defendant was sentenced to consecutive sentences for the
..imes; offenses committed while attempting to escape or avoid
detection or apprehension after the commission of another <ffense are
not part of the same criminal episode or objective.

(b) When sentence is imposed under this chapter, prior convictions
not expressly admitted by the defendant must be proved by authenti-
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Code of Criminal Procedure

" ie niesofcourt records served on the defendant or the defendant’s
counsel at least 20 days before the date set for imposition of sentence.

(c) If the defendant denies the authenticity of a prior judgment of
conviction, that the defendant is the person named in the judgment,
that the elements of a prior offense committed in another jurisdiction
are substantially identical to those of a felony defined as such under
Alaska law, or that a prior conviction occurred within the period speci-
fied in (a)(1) of this section or if the defendant alleges that two or more
purportedly separate prior convictions should be considered a single
conviction under (a)(3) of this section, the defendant shall file with the
court and serve on the prosecuting attorney notice of denial no later
ihan 10 days before the date set for imposition of sentence. The notice
of denial shall include a concise statement of the grounds relied upon
and may be supported by affidavit or other documentary evidence.

(d) Matters alleged in a notice of denial shall be heard by the court
sitting without ajury. If the defendant introduces substantial evidence
that the defendant is not the person named in a prior judgment of
conviction, that the judgment is not authentic, that the conviction did
not occur within the period specified in (a)(1) of this section, or that a
conviction should not be considered a prior felony conviction under
(a)(2) of this section, then the burden is on the state to prove the
contrary beyond a reasonable doubt. The burden of proof that two or
more convictions should be considered a single conviction under (a)(3)
of this section is on the defendant by clear and convincing evidence.

(e) The authenticated judgments of courts of record of the United
States, the District of Columbia, or of any state, territory, or political
subdivision of the United States are prima facie evidence of conviction.
<§ 12 ch 166 SLA 1978; am 8§ 32-34 ch 143 SLA 1982)

Revisor’s notes. — Section 35, ch. 143,
SLA 1982 enacted a subsection (9 which
was renumbered in 1982 as AS 12.55.147.

Cross references. — For effect of con-
victions prior to January 1, V980 (effective
date of ch. 166, SLA 1978), see § 23, ch.
166, SLA 1978, in the Temporary and Spe-
cial Acts.

Effect of amendments. — The 1982
amendment, in subsection (a), substituted
"AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2),
or (i)” for "this chapter” at the end of the
introductory language; substituted "10 or
more years" for "seven or more years" and

added "unless the prior conviction was for
an unclassified or class A felony” to the
end, both in paragraph (1); substituted
"similar” for "substantially identical” and
inserted "at the time the offense was
committed” in paragraph (2); and substi-
tuted "unless the defendant was sentenced
to consecutive sentences for the crimes;”
for "except that" in paragraph (3). The
amendment also substituted "20 days” for
”10 days” in subsection (b), and substi-
tuted "10 days" for "five days" near the end
of the first sentence of subsection (c).
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Sec. 12.55.147. Fingerprints at time of sentencing. When a
defendant is convicted of a felony by a court of this state, the defen-
dant’s fingerprints shall be placed on the judgment of conviction in
open court, on the record, at the time of sentencing. The defendant and
the person administering the fingerprinting shall sign their names
under the fingerprints. (§ 35 ch 143 SLA 1982)

Revisor's notes. — Enacted as AS
12.55.145(0. Renumbered in 1982.

Sec. 12.55.155. Factors in aggravation and mitigation, (a) If a
defendant is convicted of an offense and is subject to sentencing under
AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) and

(1) the presumptive term is four years or less, the court may
decrease the presumptive term by an amount as great as the
presumptive term for factors in mitigation or may increase the
presumptive term up to the maximum term of imprisonment for factors
in aggravation;

(2) the presumptive term of imprisonment is more than four years,
the court may decrease the presumptive term by an amount as great
as 50 percent of the presumptive term for factors in mitigation or may
increase the presumptive term up to the maximum term of imprison-
ment for factors in aggravation.

(b) Sentence increments and decrements under this section shall be
based on the totality of the aggravating and mitigating factors set out
in (c) and (d) of this section.

(c) The following factors shall be considered by the sentencing court
and may aggravate the presumptive terms set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as
a direct result of the defendant’s conduct;

(2) the defendant’'s conduct during the commission of the offense
manifested deliberate cruelty to another person;

(3) he defendant was the leader of a group of three or more persons
who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance
of the offense;

(5) the defendant knew or reasonably should have known that the
victim of the offense was particularly vulnerable or incapable of
resistance due to advanced age, disability, ill health, or extreme youth
or was for any other reason substantially incapable of exercising nor-
mal physical or mental powers of resistance;

(6) the defendant’s conduct created a risk of imminent physical
injury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking
the presumptive terms of this chapter was of a more serious class of
offense than the present offense;
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(8) the defendant's prior criminal history includes conduct involving
aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one
victim;

(10) the conduct constituting the offense was among the most serious
conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant to an agreement
that the defendant either pay or be paid for the commission of the
offense, and the pecuniary incentive was beyond that inherent in the
offense itself;

(12) the defendant vas on release under AS 12.30.020 or 12.30.040
for another felony charge or conviction or for a misdemeanor charge or
conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the
offense at an active officer of the court or at an active or formerjudicial
officer, prosecuting attorney, law enforcement officer, correctional
employee, fire fighter, emergency medical technician, paramedic,
ambulance attendant, or other emergency responder during or because
of the exercise of official duties;

(14) the defendant was a member of an organized group of five or
more persons, and the offense was committed to further the criminal
objectives of the group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant’s criminal conduct was designed to obtain sub-
stantial pecuniary gain and the risk of prosecution and punishment for
the conduct is slight;

(17) the offense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the
defendant derives a major portion of the defendant’s income;

(18) the offense was a crime specified in AS 1141 and was
committed against a spouse, a former spouse, or a member of the social
unit comprised of those living together in the same dwelling as the
defendant;

(19) the defendant's prior criminal history includes an adjudication
as a delinquent for conduct that would have been a felony if committed
by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or
probation for another felony charge or conviction;

(21) the defendant has a criminal history of repeated instances of
c. duct violative of criminal laws, whether punishable as felonies or
mis meanors, similar in nature to the offense for which the defendant

is beii. ; sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the
offense at a victim because of that person’s race, sex, color, creed,
ancestry, or national origin;
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(23) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the delivery of a controlled substance under
circumstances manifesting an intent to distribute the substance as part
of a commercial enterprise;

(24) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the transportation of controlled substances
into the state;

(25) the defendant is convicted of an offense specified in AS 11.71
and the offense involve” large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the distribution of a contre'led substance that
had been adulterated with a toxic substance.

(d) The following factors shall be considered by the sentencing court

and may mitigate the presumptive terms set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and
the defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim;

(2) the defendant, although an accomplice, played only a minor role
in the commission of the offense;

(3) the defendant committed the offense under some degree of
duress, coercion, threat, or compulsion insufficient to constitute a com-
plete defense, but which significantly affected the defendant’s conduct;

(4) the conduct of a youthful defendant was substantially influenced
by another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of
physical or mental infirmities resulting from the defendant’s age;

(6) in a conviction for assault under AS 11.41.200 — 11.41.230, the
defend, at acted with serious provocation from the victim;

(7) e>:ept in the case of a crime defined by AS 11.41.410 —
11.41.470, the victim provoked the crime to a significant degree;

(8) [Repealed, § 42 ch 143 SLA 1982.]

(9) J-e conduct constituting the offense was among the least serious
conduct included in the definition of the offense;

(101 before the defendant knew that the criminal conduct had been
discovered, the defendant fully compensated or made a good faith effort
to fully compensate the victim of the defendant’s criminal conduct for
any damage or injury sustained;

(11) the defendant was motivated to commit the offense solely by an
overwhelming compulsion to provide for emergency necessities for the
defendant’s immediate family;

(12) the defendant assisted authorities to detect or apprehend other
persons who committed the offense with the defendant;

(13) the facts surrounding the commission of the offense and any
previous offenses by the defendant establish that the harm caused by
the defendant’s conduct is consistently minor and inconsistent with the
imposition of a substantial period of imprisonment;
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(14; the defendant is convicted of an offense specified in AS 11.71
and the offense involved small quantities of a controlled substance;

(15) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the distribution of a controlled substance,
other than a schedule IA controlled substance, to a personal acquain-
tance who is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the possession of a small amount of a
controlled substance for personal use in the defendant’s home.

(e) If a factor in aggravation is a necessary element of the present
offense, or requires the imposition of a presumptive term under AS
12.55.125(c)(2), (d)(3) or (e)(3), that factor may not be used to aggravate
the presumptive term. If a factor in mitigation is raised at trial as a
defense reducing the offense charged to a lesser included offense, that
factor may not be used to mitigate the presumptive term.

(f) If the state seeks to establish a factor in aggravation at
sentencing or if the defendant seeks to establish a factor in mitigation
at sentencing, written notice must be served on the opposing party and
filed with the court not later than 10 days before the date set for
imposition of sentence. Factors in aggravation and factors in mitiga-
tion must be established by clear and convincing evidence before the
court sitting without a jury. AIll findings must be set out with
specificity.

(@) Voluntary alcohol or other drug intoxication or chronic alco-
holism or other drug addiction may not be considered an aggravating
or mitigating factor.

(h) In this section, "serious provocation” has the meaning given in
AS 11.41.115(f). (8 12 ch 166 SLA 1978; am 88 39-41 ch 102 SLA 1980;
an 8§ 19, 20 ch 45 SLA 1982; am 8§ 36, 38, 39, 42 ch 143 SLA 1982;
am 8§ 6,7 ch 92 SLA 1983)

Revisor's notes. — Paragraphs The first 19S2 amendment added para-
(23)-(26) of subsection (c) were enacted as  graphs (23M26) in subsection (c) and
(19M22). Renumbered in 1982. added paragraphs (14M16) in subsection

Cross references. — For con- (d).

siderations in imposing sentence, see AS
12.55.005 and note to AS 12.55.120; for
legislative purpose ofch. 45, SLA 1982, see
§ 1, ch. 45, SLA 1982, in the Temporary
and Special Acts.

Effect of amendments. — The 1930
amendment substituted "prior convictions
for offenses, including misdemeanors, that
involved aggravated or repeated instances
of assaultive behavior" for "one or more
convictions for misdemennors having
assault as a necessary element"” at the end
of paragraph (8) of subsection (c), added
paragraphs (15)418) of subsection (c), and
added paragraph (13) of subsection (dI.

The second 1982 amendment, in subsec-
tion (a), substituted "AS 12.55.125(c),
(d)(2), ([d)(2), (e)(D). (e)(2), or (i)" for "AS
12.55.125(c)(1), (c)(2), (c)i3>, (d)(1), (d)(2),
(e)(2), or (e)(2) of this chapter" in the
introductory language. In subsection (d),
the amendment repealed paragraph (8),
which read "a prior felony conviction con-
sidered for the purpose of invoking the
presumptive terms of this chapter was of a
less serious class of offense than the
present offense.” In subsection (c), the
amendment rewrote paragraph (8), which
formerly read "the defendant has a crim-
inal history consisting of prior convictions
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3691), 578 P.2d 971 (1978); Putnam v.
State, Sup. Ct. Op. No. 2251 (File No.
3475), 629 P.2d 35 (1980); State wv.
Brinkley, Ct. App. Op. No. 361 (File No.
A-164), P.2d (1984); Cleary v.
State, Sup. Ct. Op. No. 1257 (File No.
2623), 548 P.2d 952 (1976); Salazar v.
State, Sup. Ct. Op. No. 1404 (File No.
2567),562 P.2d 694 (1977); Cleary v. State,
Sup. Ct. Op. No. 1431 ".File No. 3059), 564
P.2d 374 (1977); Amidon v. State, Sup. Ct.
Op. No. 1434 (File Nos. 2511, 2512), 565
P.2d 1248 (1977); Black v. State, Sup. Ct.
Op. No. 1506 (File No. 3327), 569 P.2d 804
(1977); Sumabat v. State, Sup. Ct. Op. No.
1648 (File No. 3739), 580 P.2d 323 (1978);
Hansen v. State, Sup. Ct. Op. No. 1689
(File No. 3412), 582 P.2d 1041 (1978);
Kanipe v. State, Sup. Ct. Op. No. 2242
(File No. 4993), 620 P.2d 678 (1980); Hintz
v. State, Sup. Ct. Op. No. 2334 (File No.
3541), 627 P.2d 207 (1981).

Inclusion of improper reference to
unverified police contacts did not
require remand for resentencing
before different judge. — See Parks v.
State, Sup. Ct. Op. No. 1529 (File No.
3209), 571 P.2d 1003 (1977).

Reference to unverified police contacts
in a presentence report does not require a
remand for resentencing where the record

indicates that the sentencing judge was
not unduly or improperly influenced by
reference to the unverified police contacts.
Pascoe v. State, Sup. Ct. Op. '4o. 2249 (File
No. 4290), 628 P.2d 547 (1980).

Case remanded for resentencing. —
See Neal v. State, Sup. Ct. Op. No. 2341
(File No. 4787), 628 P.2d 19 (1981).

Case remanded for sentence review.
— Although a sentence of 15 years' impris-
onment with eligibility for parole at the
discretion of the parole board upon con-
viction of manslaughter was not excessive,
since the trial court had sentenced defen-
dant as if his conviction had been obtained
within one year of the crime and therefore
substantially ignored his subsequent his-
tory of steady employment, his meritori-
ous service in the army, and his lack of
involvement in any criminal activity other
than a few traffic offenses in the 12 years
since the commission of the crime, the case
was remanded for the purpose of
permitting the trial court to review the
sentence it imposed, in light of all avail-
able information concerning defendant
without excluding the time period
commencing one year from the time of the
killing until the present. Padie v. Slate,
Sup. Ct. Op. No. 1843 (File No, 3564), 594
P.2d 50 (1979).

Sec. 12.55.125. Sentences of imprisonment for felonies, (a) A
defendant convicted of murder in the first degree shall be sentenced to
a definite term of imprisonment of at least 20 years but not more than

99 years.

(b) A defendant convicted of murder in the second degree,
kidnapping, or misconduct involving a controlled substance in the first
degree shall be sentenced to a definite term of imprisonment of at least
five years but not more than 99 years.

(c) A defendant convicted of a class A felony may be sentenced to a
definite term of imprisonment of not more than 20 years, and shall be
sentenced to the following presumptive terms, subject to adjustment as
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five years;

(2) if the offense is a first felony conviction, other than for

manslaughter, and the defendant possessed a firearm, used a danger-
ous instrument, or caused serious physical injury during the commis-
sion of the offense, or knowingly directed the conduct constituting the
offense at a uniformed or otherwise clearly identified peace officer, fire
fighter, correctional officer, emergency medical technician, paramedic,
ambulance atfr :dant, or other emergency responder who was engaged
in the performance of official duties at the time of the offense, seven
years;
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(3) if theoffense is a second felony conviction, 10 years;

(4) if the offense is athird felony conviction, 15 years.

(d) A defendant convicted of a class B felony may be sentenced to a
definite term of imprisonment of not more than 10 years, and shall be
sentenced to the following presumptive terms, subject to adjustment as
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, four years;

(2) if the offense is athird felony conviction, six years;

(3) if 'he offense is a first felony conviction, and the defendant
knowingly directed the conduct constituting the offense at a uniformed
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per-
formance of official duties at the time of the offense, two years.

(e) A defendant convicted of a class C felony may be sentenced to a
definite term of imprisonment of not more than five years, and shall be
sentenced to the following presumptive terms, subject to adjustment as
provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, two years;

(2) if the offense is a third felony conviction, three years;

(3) if the offense is a first felony conviction, and the defendant
knowingly directed the conduct constituting the offense at a uniformed
or otherwise clearly identified peace officer, fire fighter, correctional
officer, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the per-
formance of official duties at the time of the offense, one year.

(0 If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum term may not be sus-
pended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS
12.55.085;

(3) imprisonment for the prescribed minimum term may not be
otherwise reduced.

(g) Ifadefendant is sentenced under (c), (d)(1), (d)(2), (e)(1), (e)(2), or
(i) ofthis section, except to the extent permitted under AS 12.55.155 —
12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS
12.55.085;

(3) terms of imprisonment may not be oti. wise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of
the sentencing judge except as specifically provided.

(i) A defendant convicted of sexual assault in the first degree or
sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment of not more than 30 years, and shall be
sentenced to the following presumptive terms, subject to adjustment as
provided in AS 12.55.155 — 12.55.175:
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(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, eight years;

(2) if the offense is a first felony conviction, and the defendant pos-
sessed a firearm, used a dangerous instrument, or caused serious physi-
cal injury during the commission of the offense, 10 years;

(3) if the offense is a second felony conviction, 15 years;

(4) if the offense is a third felony conviction, 25 years. (§ 12 ch 166
SLA 1978; am § 18 ch 45 SLA 1982; am 88 28-30 ch 143 SLA 1982; am
8 8 ch 78 SLA 1983; am 838 1-3 ch 92 SLA 1983)

Cross references. — For classification
of felonies and misdemeanors, see AS
11.C1.250; for authorized fines, see AS
12.55.035; for reduction of sentence for
good behavior, see AS 33.20.010.

Effect of amendments. — The first
1982 amendment in subsection (b), deleted
"or" preceding "kidnapping" and inserted
"or m'sconduct involving a controlled sub-
stance in the first degree."”

The second 19S2 amendment in subsec-
tion (c), redesignated former paragraphs
()-(3> as present paragraphs (2)-(4), added
present paragraph (1), and substituted
"possessed a firearm, used a dangerous
instrument" for "possessed or used a
firearm" and "seven years" for "six years”
in present paragraph (2). The amendment
also substituted "under (c), (d)(1), (d)(2),
(e)(2), (e)(2), or (i) of this section" for

NOTES TO

I. General Ci nsideration.
1l. Presumptive Sentencing.

I. GENERAL CONSIDERATION.

Limited use of both suspended jail
time and probation is permitted under
AS 12.55.155. Lacquement v. State, Ct.
App. Op. No. 85 (File No. 5741), 644 P.2d
856 (1982). See also Friedberg v. State, Ct.
App. Op. No. 258 (File No. 7015), 663 P.2d
558 (1983).

Probationary sentences. — Although
a probationary sentence may properly be
used when a first offender is convicted ofa
class C felony involving sexual abuse of a
child, such a sentence will be appropriate
only if mitigating circumstances exist and
the offender is a promising candidate for
rehabilitation  through  probationary
supervision. State v. Coats, Ct. App. Op.
No. 291 (File No. 7102), 669 P.2d 1329
(1983).

Under former law where statutory

“under (c)(1), (c)(2), (€)(3), (d)(1). (d)(2),
(e)(1), or (e)(2) of this section" in the

< introductory language of subsection (g),
-orrected the section number set out in
paragraphs (1) and (2) of subsection (g),
and added subsection (i).

The first 1983 amendment inserted "or
sexual abuse ofa minor in the first degree”
in the introductory language of subsection
().

The second 1983 amendment in (c)(2)
added "or knowingly directed ... at the
time of the offense," added paragraph (3) of
subsection (d), added paragraph (3) of sub-
section (e), and made other minor
punctuation changes.

Editor's notes. — For declaration of
legislative purpose, see § 1, ch. 45, SLA
1982 in the 1982 Temporary and Special
Acts and Resolves.

DECISIONS

mitigating factors warrant a sentence of

90 days to three years, extraordinary cir-

cumstances might justify a sentence of

straight probation. State v. Brinkley, Ct.

App. Op. No. 361 (File No. A-164), P.2d
(1984).

Placement of offenders. — It is within
the sentencingjudge's authority to make a
recommendation to the commissioner
regarding the appropriate placement of
the offender. Under AS 33.30.100, the com-
missioner has the power to effectuate such
a recommendation by placing the offender
in the appropriate facility, and although
the commissioner is not bound by the
sentencing court’s recommendation, a
demonstrated failure to provide an appro-
priate rehabilitation program or to further
the purposes of the sentence may justify
judicial intervention. Nell v. State, Ct.
App. Op. No. 77 (File No. 5565), 642 P.2d
1361 (1982).
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No. 87 (File No. 41
(1982).

Sentence upheld.
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627 P.2d 657 (1981)
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App. Op. No. 190 (File
577 (1982) (sexi
Nukapigak v. State, (
(File No. 5820), 64
(first-degree murder";
App. Op. No. 205 (File
850 (1983) (secom
Hodges v. State, Ct. A[
No. 7330), 660 F
(first-degree sexual a
State, Ct. App. Op. 1
7188, 6247, 7114). 61
(first-degree sexual a
State, Ct. App. Op. No.
669 P.2d 961 (1983).

Sentence not uphel
years' imprisonment
sexual assault of two-
excessive and case \
resentencing not to
Langton v. State, Ct.
(File Nos. 7188, 6247,
(1983).

Suspended five-ye;
first-degree sexual ass
four-year-old son was m
lenient, with a 90-day



TO: BETTYE
FROM: SANDRA
DATE: FEB. 18, 1985

SB 72 (ABOOD) AND SB 98 (GOVERNOR) BOTH STIFFEN CRIMINAL LAW

TO EXPAND THE WAYS OF GETTING INTO THE PRESUMPTIVE SENTENCING

MODE. A PRESUMPTIVE SENTENCE IS FOR A MANDATORY PERIOD OF TIME
ESTABLISHED IN LAW; IN OTHER WORDS, THE JUDGE HAS DO DISCRETION

TO CONSIDER EXTENUATING CIRCUMSTANCES AND SENTENCE ACCORDINGLY.
UNDER CURRENT STATUTE, A SECOND FELONY CONVI&TION MEANS PRESUMPTIVE

SENTENCING. HOWEVER, A CONVICTION THAT IS EITHER SUSPENDED OR

PARDONED DOESN'T COUNT.

UNDER SB 72,.-.SUSPENDED SENTENCES WOULD COUNT AS A PRIOR CONVICTION.
UNDER SB 98, BOTH SUSPENDED SENTENCES AND PARDONS WOULD COUNT
UNDER CERTAIN CONDITIONS, AND AS A FACTOR IN AGGRAVATION AND

LICENSING AS WELL AS RESUMPTIVE SENTENCING.

SB 72 WOULD ALSO ALLOW THE COURT TO ORDER A DEFENDANT TO PAY

COURT COSTS.

*

CONCERNS: ,

1. CONSTITUTION GUARANTEES A RIGHT TO A JURY TRIAL. KNOWING YOU
MIGHT BE CHARGED WITH PAYING NOT ONLY YOUR ATTORNEY'S FEES, BUT COSTS
OF PROSECUTION AND COURT COSTS AS WELL, MAY BE A DISINCENTIVE, ARE
WE INFRINGING ON CITIZENS' CONSTITUTIONAL RIGHTS?

2. HOW WOULD COSTS OF PROSECUTING AND COURT COSTS BE DETERMINED?

3. SUSPENDED IMPOSITIONS OF SENTENCE ARE GRANTED ONLY UNDER UNIQUE
CIRCUMSTANCES, AND EXPUNGED FROM YOUR RECORD ONLY ONCE PROBATION IS
COMPLETED. SHOULD THEY BE MADE TO CARRY THE WEIGHT OF A PRIOR
CONVICTION? THIS 1S THE POLICY QUESTION.

4. HOW WILL INCREASED PRESUMPTIVE SENTENCING BURDEN OUR CORRECTIONS
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MEMORANDUM February 19, 1985
SUBJECT: Constitutionality of SB 72
TO: Senator Bettye Fahrenkamp

Senate HESS

FROM: George W. Edwards
Legislative Counsel

This memo 1is in response to your request for an opinion re—
garding the constitutionality of SB 72.

Any statute that requires convicted criminal defendants to
pay costs is subject to the argument that i1t discourages
those charged from freely exercising their right to a full
defense at trial. The argument can be made on constitu—
tional grounds in terms of economic discrimination or a
chilling effect upon the fundamental right to trial.

To my knowledge this issue has not come before the Alaska
courts. Alaska Criminal Rule 39 does currently provide for
payment by some criminal defendants of the costs of appoint—
ed defense counsel.

Federal law at 28 U.S.C. 1918(b) provides: "Whenever any
conviction for any offense not capital is obtained in a dis—
trict court, the court may order that the defendant pay the
costs of prosecution.”

Such assessments have been upheld against constitutional
challenge in a large bodv of cases, see Fuller v. Oregon,
417 US 40, 40 LEd2nd 642, 94 S CT.2116 (1974) and U.S. wv.
American Theater Corp. 526 F2nd 48 (CA 8, 1975).

The essential requirement for a statute of this type is that
it not invite use against indigent defendants, see U.S. v.
Gering, 716 F 2d 615 (CA 9, 1983). The exception for



Senator Fahrenkamp
February 19, 1985
page 2

indigents contained within SB 72 is intended to state this

requirement.

GWE:csh
C37009



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

FISCAL DETAIL:
Agency Affected DEPARTMENT OF CORRECTIONS

Program Category Affected:
Administration of Justice

REQUEST:

Bill/Resolution No.: SB 72

Title: "An Act relatingtosentencing”
Sponsor: Senator Mitch Abood

Requestor: Senate HESS

BRU, Program or Subprogram(s) Affected:
Offender Confinement, Reformation

Date of Request: February 14, 1985

EXPENDITURES/REVENUES:

OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 SUPPLIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if

Allowing a conviction previously set

sentencing would create some fiscal

no statistical data is available for

Prepared By: Robert Brauer

Division:

Approved by Commissioner:
Agency:

Distribution (by Agency preparing fiscal

Legislative Finance
Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency (ies)

Administration and Support

and Supervision

(Thousands of Dollars)
FY

85 FY 86 FY 87 FYy 88 FY 89 FY 90
* * * * * *
«
* * * * * *
necessary.

aside to be considered as a prior conviction at

impact. This impact should be negligible; however,
an accurate analysis.
Phone: 465-3376
Date: February 19, 1985
L vuQj. " Su”™ Date: February 19, 1985
DEPARTMENT OF CORRECTIONS
note)
7/1/84



frym - MM ..
muelieiL X - <?9

NsoL22B~/™~aP ™ mxcs j? 55« g™ «s presumptive sentencing today

Current First Felony Second Felony Third Felony
Offense Offender Offender Offender
Sexual Assault or 4 (£) 30 7 1/2 30 12 1/2 30

Sexual Abuse of a
Minor in the 5 © 30

First Degree

2 172 (y 20 5 (w) 20 7 172 | &
Class A Felony
3 1/2 20
Class B Felony 0 N2***~ 10 0 10 3
10
0-10
Class C Felony 1/2 5 0 "5 1 1/2
0
0-5

* Ten year presumptive term only applies in cases where the defendant”™,possesses a firearm, uses a dangerous
instrument, or causes serious physical injury during the offense. All other cases are subject to the eight year
presumptive term.

** Seven year presumptive term only applies if crime is a class A felony other than manslaughter and the defendant
possesses a firearm, uses a dangerous instrument, causes serious physical injury or knowingly directed the conduct
constituting the offense at a uniformed or otherwise identified peace or correctional officer, fire fighter,
ambulance attendant, or other emergency responder engaged in official duties. All other cases are subject to the
five year presumptive term.

**  Presumptive term of imprisonment only applies if defendant knowingly directed the conduct constituting the offense
at a uniformed or otherwise identified peace or correctional officer, fire fighter, ambulance attendant, or other
emergency responder engaged in official duties. All other cases are not subject to presumptive sentencing and the
defendant faces a maximum term of imprisonment of ten years for a class B felony and five years for a class C
felony.

CHART "D"



2/14/84
CRIMINAL "UFFENSES5 BY CLASS
REFERENCE LIST

UNCLASSIFIED CRIMES

MURDER 1

MURDER 11

KIDNAPPING

MISCUNDUCT INVOLVING A CONTROLLED®"™ 5UUSTANCE T
SEXUAL ASSAULT 1

SEXUAL ABUSE OF A MINOR 1

A FELONY

ATTEMPT TO COMMIT AN UNCLASSIFIED CRIME
SOLICITATION TO" COMMIT AN""I)NCLASSIFIED CRIME
MANSLAUGHTER

ASSAULT 1

ROBBERY 1

AR5Um '
ESCAPE 1

PROMOTE PROSTITUTION 1

MISCONDUCT INVOLVING CONTROLLED SUBSTANCES 11

B FELONY

ATTEMPT TO COMMIT AN A-FELONY

50UTCI1AT ION TO COMMIT AN A-FELONY

ASSAULT 11

SEXUAL ASSAULT 11

SEXUAL ABUSE OF A MINOR 11

UNLAWFUC®EXFLOI TA"TTOR

ROBBERY 11

EXTORTION

THEFT 1

ISSUING BAD’CHECK -T25, 000 OR OVER

BURGLARY 1

ARSON 11

CRIMINAL MISCHIEF 1

FORGERY ['" weeeeoemmenmee

SCHEME TO JEFRAUD

DEFRAUD CREDITOR - MORE THEN $25,000

BRIBERY

RECEIVING A BRIBE

FERJURY

ESCAPE 11

INTERFER WITH OFFICIAL PROCEEDINGS
RECEIVE"™BRIBE----————————— oo
MISCONDUCT INVOLVING CONTROLLLED SUBSTANCES 111
POSSESSION OF ARTIFICAL SUBSTANCES WITH [INTENT



C FELONY

ATTEMPT TO COMMIT A B-FELONY
SOLICITATION TO COMMIT A B-FELONY
CRIMINALLY NEGLIGENT HOMICIDE
ASSAULT 111

CUSTODIAL INTERFERENCE 1

SEXUAL ASSAULT 111

SEXUAL ABUSE OF A MINOR 111

iRcm
COERCION

THEFT 11

CONCEALMENT OF MERCHANDISE - FIREARM OR VALUE $500 OR GREATER

REMOVAL OF IP*MARKS - FIREARM OR VALUE $500 OR GREATER---—-—-———mmmmmmmoo
UNLAWFUL POSSESSION - FIREARM OR VALUE $500 OR GREATER

ISSUING BAD CHECK - $500 TO $25,000

FRAUDULENT USE OF CREDIT CARD - VALUE $500 OR GREATER

OBTAINING A CREDIT CARD FRAUDULENTLY - VALUE $500 OR GREATER

BURGLARY 11

CRIMINAL MISCHIEF 11

CRIMINAL MISCHIEF 11l (IF PREVIOUSLY CONVICTED OF STEALING A VEHICIFT
FORGERY 11

CRIMINAL POSSESSION OF FORGERY DEVICE

CRIMINAL SIMULATION - VALUE $500 OR GREATER

FALSE INSTRUMENT FOR RECORDING

M15APPLICATION OF PROPERTY--"VALUE $500 OR GREATER

FALSIFICATION OF BUSINESS RECORDS

COMMERCIAL BRIBE RECEIVING

COMMERCIAL BRIBERY

DEFRAUD CREDITOR - VALUE $500 tO $25,000

ENDANGERING A MINOR

FERJURY - INCONSISTENT STATEMENTS

ESCAPE 111

PERMIT ES"CAFE

PROMOTE CONTRABAND 1

TAMPERING WITH WITNESS |1

JURY TAMPERING

MISCONDUCT BY JUROR-—-—————— =
TAMPERING WITH PHYSICAL EVIDENCE

HARMING POLICE DOG 1

HINDERING PROSECUTION 1

TERRUKISL11C BHREAT S mmmm oo
RIOT

DISTURBANCES

MISCONDUCT WITH WEAPONS 1

FURNISHING UF*"tXPLUSIVES-—--------"i e e e e e e e -
POSSESSION OF EXPLOSIVES - VARIES WITH INTENT

PROMOTE PROSTITUTION 11

PROMOTE GAMBLING 1

PCT5StbbiUN GAMBLING RECORDS l-————mm o
MISCONDUCT INVOLVING CONTROLLED SUBSTANCES 1V

MANUFACTURE ARTIFICAL DRUGS

POSSESS ARTIFICAL DRUGS WITH [INTENT TO SELL




A MISDEMEANOR

ATTEMPT TO COMMIT A C-FELONY
SOLICITATION TO COMMIT A C-FELONY
ASSAUL I 1V

RECKLESS ENDANGERMENT

CUSTODIAL INTERFERENCE 11

SEXUAL ABUSE OF A MINOR 1V

INDECENT EXPOS5URE"OEFORE A PERSON < IS YEARS OLD
THEFT 111

CONCEALMENT OF MERCHANDISE - $50 TO $500
REMOVAL OF 1D MARKS - $50 TO $500
UNLAWFUL POSSESSION - $50 TO $565
ISSUING BAD CHECK - $50 TO $500
FRAUDULENT USE OF CREDIT CARD - $50 TO $500
OBTAINING A CREDIT CARD FRAUDULENTLY - $50 TO $500
CRIMINAL TRESPASS 1

CRIMINALLY NEGLIGENT BURNING

FAILURE TO REPORT A DANGEROUS FIRE
CRIMINAL MISCHIEF 111

FORGERY 111

CRIMINAL SIMULATION - VALUE $50 TO $500
OBTAIN SIGNATURE BY DECEPTION

CRIMINAL IMPERSONATION

FALSE INSTRUMENT FOR RECORDING
MISAPPLICATION OF PROPERTY - VALUE LESS THAN $500
DECEPTIVE BUSINESS PRACTICES
MISREPRESENTED USE OF VEHICLE

CRIMINAL NONSUPPORT -

CONTRIBUTING TO DELIQUENCY OF MINOR
UNLAWFUL MARRYING

RECEIVING UNLAWFUL GRATUITIES

URS5WORN FALSIFICATION®

ESCAPE 1V

UNLAWFUL EVASION

PROMOTING CONTRABAND UI

TAMPERING WITH JUROR

SIMULATING LEGAL PROCESS

RESISTING ARREST

HARM POLICE DOG 11

COMPOUNDING

FALSE REPORT

TAMPERING WITH PUBLIC RECORDS

OFFICIAL MISCONDUCT

MISUSE OF CONFIDENTIAL INFORMATION
MISCONDUCT INVOLVING A CORPSE

CRUELTY TO ANIMALS

MISCONDUCT WITH WEAPONS 11

FOSStSSIUN OF BURGLARY TOOLS

PROMOTE PROSTITUTION 111

PROMOTE GAMBLING 11

POSSESSION GAMBLING RECORDS 11

POSSESS GAHBLING DEVTCE

MISCONDUCT INVOLVING CONTROLLED SUBSTANCES V



B MISDEMEANOR

ATTEMPT TO COMMIT AN A OR B MISDEMEANOR
SOLICITATION TO COMMIT AN A OR B MISDEMEANOR
INDtCbN 1 EXPOSURE BEFORE A PbKSON 16 YEARS OLD OR OLDER
THEFT 1V

CONCEALMENT OF MERCHANDISE - <$50

REMOVAL OF 1ID MARKS - <$50

UNLAWFUL POSSESSION"- <$50

ISSUING BAD CHECK - <$50

FRAUDULENT USE OF CREDIT CARD - <$50
CRIMINAL TRESPASS 11

CRIMINAL MISCHIEF 1V

CRIMINAL SIMULATION - VALUE < $50

UNLAWFUL EVASION 11

HINDERING PROSECUTION 11

IMPERSONATING A PUBLIC SERVANT

DISORDERLY CONDUCT

HARRASSMENT

FIGHTING ANIMALS - 2ND AND GREATER OFFENSE
OBSTRUCTION OF HIGHWAYS

MISCONDUCT WITH WEAPONS 111

PROSTITUTION

MISCONDUCT INVOLVING CONTROLLED SUBSTANCES VI
INTERFER WITH CONSTITUTIONAL RIGHTS

VIOLATIONS

FAILURE TO PERMIT VISIT WITH MINOR

REFUSE TO ASSIST OFFICER

FIGHTING ANIMALS - 1ST OFFENSE

MISCONDUCT INVOLVING CONTROLLED SUBSTANCES VII
TOBACCO TO MINORS





