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M E M O R A N D U M

TO: M e m b e r s ,  S e n a t e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  a n d  S o c i a l
S e r v i c e s

I’ROM: C o m m i t t e e  S t a f f

RE: C o m m i t t e e  M e e t i n g ,  A p r i l  1, 1986

DATE: M a r c h  28, 1986

O n  T u e s d a y ,  A p r i l  1 , 1986 f r o m  1 : 3 0-3:30 p.m. in the B e ltz 
Room, t h e  S e n a t e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
w i l l  h e a r  t h e  f o l l o w i n g  bills:

SB 466 E x t e n d i n g  the t e r m i n a t i o n  d a t e  of  t h e  A l c o h o l i c  B e v e r a g e  
C o n t r o l  B o a r d

SB 466 w o u l d  e x t e n d  the A l c o h o l i c  B e v e r a g e  C o n t r o l  (ABC) B o a r d  
four ye a r s ,  as r e c o m m e n d e d  in t h e  A u g u s t  1985 s u n s e t  audit. A  c o p y  
of the a u d i t  r e c o m m e n d a t i o n s  a n d  the B o a r d ' s  r e s p o n s e  is a t t a c h e d .

T h e  A B C  B o a r d  w a s  e s t a b l i s h e d  in 1959 to c o n t r o l  the 
m a n u f a c t u r e ,  b a r t e r ,  p o s s e s s i o n ,  a n d  s a l e  o f  a l c o h o l i c  b e v e r a g e s  in 
o r d e r  to  p r o t e c t  the p u b l i c ' s  h e a l t h ,  safety, a n d  w e l f a r e .  T h e  
B o a r d  is u n d e r  the D e p a r t m e n t  o f  R e v e n u e  a n d  e m p l o y s  an e x e c u t i v e  
d i r e c t o r  w h o  issues, renews, a n d  r e v o k e s  l i c e n s e s .  A s  of J u n e  30, 
1985, 1 , 6 7 9  l i c e n s e s  h a d  b e e n  issued.

HB 485 R e l a t i n g  to t h e  p o w e r s  a n d  d u t i e s  of  g u a r d i a n s

HB‘ 485 w o u l d  a m e n d  A S  1 3 . 2 6 . 1 5 0 ( e )  to s p e c i f y  t h a t  g u a r d i a n s  
m a y  a c c e p t  a m e d i c a l  d e c i s i o n  to w i t h h o l d  l i f e - s a v i n g  m e d i c a l  
p r o c e d u r e s  f r o m  t h e i r  w a r d s  w h e n  t h o s e  p r o c e d u r e s  w o u l d  s e r v e  o n l y  
to p r o l o n g  t h e  d y i n g  p r o c e s s .  G u a r d i a n s  c o u l d  n o t  b e  h e l d  c i v i l l y  
li a b l e  for a d h e r i n g  to the p r o v i s i o n s  of  the s t atute.
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T H E  L E G IS L A T U R E
BUDGET AND AUDIT COMMITTEE

AUDIT DIVISION 
POUCH IV 

JUNEAU. ALASKA 99811

A u g u s t  21, 1985

M e m b e r s  of the L e g i s l a t i v e  B u d g e t  
and A u d i t  C o m mittee:

In a c c o r d a n c e  w i t h  the p r o v i s i o n s  o f  T i t l e  24 of the A l a s k a  
Statutes, the a t t a c h e d  r e p o r t  is s u b m i t t e d  for y o u r  review.

A  P E R F O R M A N C E  R E P O R T  ON T H E  
D E P A R T M E N T  O F  R E V E N U E  

A L C O H O L I C  B E V E R A G E  C O N T R O L  B O A R D

A u g u s t  2.1, 1985

A u d i t  C o n t r o l  N u m b e r  

0 4 - 1 2 2 3 - 8 6 - R

G e r a l d  L. W i l k e r s o n ,  CPA 
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f  L e g i s l a t i v e  A u d i t
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PURPOSE OF THE REPORT

In a c c o r d a n c e  w i t h  the p r o v i s i o n s  of A l a s k a  St a t u t e s  
2 4 . 2 0 . 2 7 1 ( 1 )  a n d  4 4 . 6 0 . 0 5 0  (sunset l e g i s l a t i o n )  an e x a m i­
n a t i o n  of the A l c o h o l i c  B e v e r a g e  C o n t r o l  (ABC) B o a r d  was 
c o n d u c t e d  to d e t e r m i n e  if the B o a r d  h a s  b e e n  o p e r a t i n g  in 
an e f f i c i e n t  a n d  e f f e c t i v e  m a n n e r  a n d  if the B o a r d  s h o u l d  
be r e e s t a b l i s h e d .

As r e q u i r e d  b y  l e g i s l a t i v e■i n t e n t , this r e p o r t  s h o u l d  be 
c o n s i d e r e d  d u r i n g  the l e g i s l a t i v e  o v e r s i g h t  f u n c t i o n  in 
d e t e r m i n i n g  if the A B C  B o a r d  s h o u l d  b e  r e e s t a b l i s h e d .
Per the 1984 a m e n d m e n t  to AS  4 4 . 6 6 . 0 1 0 ( A ) ( 1 ) ,  the B o a r d  
is s c h e d u l e d  to t e r m i n a t e  on J u n e  30, 1986.

T h e  p o l i c y  and a u d i t  a p p r o a c h  u t i l i z e d  b y  the D i v i s i o n  
of L e g i s l a t i v e  A u d i t  for P e r f o r m a n c e  R e p o r t s  c a n  b e s t  be 
d e s c r i b e d  as " a u d i t  b y  e x c e p t i o n . "

This m e t h o d o l o g y  f o c u s e s  a u d i t  e f f o r t  on  a r eas o f  an 
a u d i t e e 1s o p e r a t i o n s  th a t  h a v e  b e e n  i d e n t i f i e d  b y  a 
p r e l i m i n a r y  su r v e y  as h a v i n g  a h i g h  d e g r e e  o f  p r o b a b i l i t y  
for n e e d i n g  i m p r o v e m e n t s .

T h e r e f o r e ,  b y  design, f i n i t e  a u d i t  r e s o u r c e s  are u s e d  to 
i d e n t i f y  w h e r e  a n d  h o w  i m p r o v e m e n t  can be m a d e  a n d  l i t t l e  
time is d e v o t e d  to r e v i e w i n g  w e l l  r u n  o p e r a t i o n s  or p r o­
grams. C o n s e q u e n t l y ,  this r e p o r t  h i g h l i g h t s  t h o s e  a r eas 
n e e d i n g  i m p r o v e m e n t  a n d  does n o t  e m p h a s i z e  t h ose o p e r a t i o n s  
and p r o g r a m s  th a t  are p r o p e r l y  func t i o n i n g .
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ORGANIZATION AND FUNCTION

The A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d  ( h e r e i n a f t e r  r e f e r r e d  
to as the ABC B o a r d  or the Board) w a s  e s t a b l i s h e d  in 9 
by T i t l e  4 of the A l a s k a  S t a t u t e s  as a r e g u l a t o r y ,  q u a s i­
jud i c i a l  agency. The B o a r d  is v e s t e d  w i t h  the powers, 
duties, and r e s p o n s i b i l i t i e s  for the c o n t r o l  of a l c o h o l i c  
b e v e r a g e s ,  i n c l u d i n g  the p o w e r  to p r o p o s e  a n d  a d o p t  r e g u­
lations a n d  to h e a r  appeals.

M e m b e r s  are a p p o i n t e d  for t h r e e - y e a r  terms b y  the G o v e r n o r  
a nd s e rve at his p l e a s u r e  s u b j e c t  to c o n f i r m a t i o n  b y  the 
L e g i s l a t u r e .  M e m b e r s h i p  is l i m i t e d  b y  s t a t u t e  to five 
p e r s o n s  (two l i q u o r  i n d u s t r y  r e p r e s e n t a t i v e s  a n d  t h r e e  
non-ir.dustry r e p r e s e n t a t i v e s ) .  A  director, also a p p o i n t e d  
b^i?he>.Gdverhor serves as e x e c u t i v e  o f f i c e r  a n d  is r e s p o n­
sible for e n f o r c e m e n t  o f  T i t l e  4 l i q u o r  laws a n d  r e g u l a t i o n s  
d e v e l o p e d  b y  the Board. A l t h o u g h  he is n o t  a m e m b e r  of the 
Board, the d i r e c t o r  m a y  cast a t i e - b r e a k i n g  vote. U n d e r  
the d i r e c t i o n  of the Board, the d i r e c t o r  m a y  
trahs f  e v o k e - s u s p e n d .  l i c e n s e s  or. -.permits#.

T i t l e  4 p r e s c r i b e s  the type of licenses, fees, and s p e c i f i c  
a c t i v i t i e s  a l l o w e d  u n d e r  e a c h  l i c e n s e  c l a s s i f i c a t i o n  (see 
sch e d u l e  of l i c e n s e  types a n d  fees in A p p e n d i x  C ) . Fees are 
p a y a b l e  at the time of a p p l i c a t i o n .  To  r e n e w  an  a l r e a d y  
e x i s t i n g  l i q u o r  license, the a p p l i c a t i o n  m u s t  b e  f i l e d  a n d  
the c o r r e s p o n d i n g  fees p a i d  on or b e f o r e  F e b r u a r y  28.

The a v a i l a b i l i t y  of l i c e n s e s .-throughout the .State-- i s - d e t e r -  
m i p e d  by .the p o p u l a t i o n  w i t h i n  d e s i g n a t e d  areas. E f f e c t i v e  
June 6, 1985, one l i c ense m a y  be i s s u e d  for e v e r y  3 , 0 0 0  in 
p o p u l a t i o n  or f r a c t i o n  thereof. As of J u n e  30, 1985, a 
total of 1,.,679--M'trehsees':h a d  b e e n  i s s u e d  (see A p p e n d i x  B) .

The s t aff of the A B C  B o a r d  is d i v i d e d  into t h r e e  m a j o r  
fu n ctions: admihi'strationii: licensing, a n d  .enforcement* »
A  b r i e f  d e s c r i p t i o n  of the s e r v i c e s  p r o v i d e d  b y  those 
funct i o n s  follows.

A d m i n i s t r a t i o n . T h e  d i r e c t o r  of the A B C  B o a r d  p r o v i d e s  
all a d m i n i s t r a t i v e  s u p p o r t  n e e d e d  b y  the B o a r d  i n c l u d i n g  
o v e r s e e i n g  all s t a f f  functions, p r e p a r i n g  b u d g e t  documents, 
d i r e c t i n g  the p r e p a r a t i o n  and i m p l e m e n t a t i o n  of a d m i n i s t r a­
tive and p u b l i c  h e a r i n g s ,  a n d  d i r e c t i n g  s p e c i a l  e n f o r c e m e n t  
i n v e s t i g a t i o n s .

L i c e n s i n g . The l i c e n s i n g  s t a f f  c u r r e n t l y  c o n s i s t s  of  three 
f u l l - t i m e  e m p l o y e e s  r e s p o n s i b l e  for i s s u i n g  a n d  r e c e i v i n g  
a p p l i c a t i o n  forms, m a i n t a i n i n g  r e c o r d s  and files for all 
licenses, c o l l e c t i n g  fees, i s s u i n g  all lic e n s e s  and p e r m i t s  
a u t h o r i z e d  b y  the Board, and a n s w e r i n g  i n q u i r i e s  f r o m  the 
g e n e r a l  p u b l i c  on r o u t i n e  l i c e n s i n g  m a t t e r s .
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E n f o r c e m e n t . T h e  A B C  B o a r d  c u r r e n t l y  employs six i n v e s t i g a­
tors - tour o p e r a t i n g  f r o m  the A n c h o r a g e  c e n tral office, one 
op e r a t i n g  f r o m  the F a i r b a n k s  f i e l d  office, and one o p e r a t i n g  
from the J u n e a u  f i eld office. S e rvices p r o v i d e d  include:
(1) s u r v e i l l a n c e  a n d  i n s p e c t i o n s  of l i c e n s e d  premises,
(2) i n v e s t i g a t i o n s  to o b t a i n  i n f o r m a t i o n  to be u s e d  in crimi 
n a l  and civil p r o c e e d i n g s  a n d  i n v e s t i g a t i o n s  into s u s p e c t e d  
l i c e n s i n g  v i o l a t i o n s ,  (3) p u b l i c  a p p e a r a n c e s  r e l a t i n g  to A B C  
laws and r e g u l a t i o n s ,  and (4) a s s i s t i n g  the l i c e n s i n g  staff 
in h a n d l i n g  inquiries f r o m  the g e n e r a l  public.
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REPORT CONCLUSION

P o l i c y  Issues

T h i s  r e v i e w  co n t a i n s  p o l i c y  issues r a i s e d  as a r e s u l t  of our 
e v a l u a t i o n  of v a r i o u s  B o a r d  p r a c t i c e s .  The f i n a l  p o l i c y  d e­
cisi o n s  a f f e c t i n g  those p r a c t i c e s  are n o t  w i t h i n  the scope 
of this r e v i e w  but r e q u i r e  l e g i s l a t i v e  c o n s i d e r a t i o n .  In 
d e b a t i n g  t h ese d e c i s i o n s  the l e g i s l a t i v e  o v e r s i g h t  c o m m i t t e e s  
s h o u l d  take into c o n s i d e r a t i o n  the f i n d i n g s  a n d  r e c o m m e n d a­
tions p r e s e n t e d  in this report, so that the p o t e n t i a l  i m p a c t  
of the p o l i c y  changes can be evaluated.

R e p o r t  C o n c l u s i o n s

to exist. In o r d e r  to o p e r a t e  in a m o r e  e f f i c i e n t  a n d  
e f f e c t i v e  m a n ner, the f o l l o w i n g  r e c o m m e n d a t i o n s  s h o u l d  be 
implemented.

The A B C  B o a r d  sh o u l d  d o c u m e n t  the m i t i g a t i n g  c i r c u m­
stances a n d  r e a s o n s  for n o t  p u r s u i n g  a s u s p e n s i o n  or 
r e v o c a t i o n  of a license.

A l a s k a  S t a t u t e  04. 1 1 . 5 1 0 ( c )  s h o u l d  be a m e n d e d  to 
ex c lude B o a r d  p a r t i c i p a t i o n  in i n f o r m a l  c o n f e r e n c e s .

The A B C  B o a r d  s h o u l d  c e ase the c u r r e n t  p r a c t i c e  of 
t e r m i n a t i n g  a l i c e n s e  w i t h o u t  c ause a n d  se e k  l egal 
a d v i c e  for c l a r i f i c a t i o n  of  its authority.

The A B C  B o a r d  s h o u l d  i m p r o v e  d o c u m e n t a t i o n  o f  its 
e n f o r c e m e n t  e f f o r t s .

' 5. The A B C  B o a r d  s h o u l d  p r o m u l g a t e  r e g u l a t i o n s  for the 
j. c r e a t i o n  of r e s t a u r a n t  d e s i g n a t i o n  p e r m i t s  a n d  the

e s t a b l i s h m e n t  of fees.

6. The A B C  B o a r d  s h o u l d  s t r e n g t h e n  con t r o l s  o v e r  li q u o r  
l i c e n s e  stock.
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FINDINGS AND RECOMMENDATIONS

The ABC Board s h ould document the mitigating circumstances 
and reasons for not pursuing a suspension or r e v o c a t i o n  ot 
a l i c e n s e .

Alaska Statute 04.11.370 provides for the suspens ion or 
revocation of a license if one or m o r e  of the e l e v e n  items 
listed in the provis ions exists. Some of the m a j o r  items 
listed include: m i s r e p r e sent ation of a material fact on
an application; failure of a licensee to correct defects 
w h i c h  constitute violations of Title 4; use of the licensed 
premises as a r e s o r t  for illegal possessors or users of 
narcotics, prostitutes, or pimps; and violation b y  a li­
censee of Title 4 or a regulation or ordinance adopted 
under Title 4.

As prosecutor in the adjudication process, the A B C  Board's 
Director is responsi ble for filing an accusation against a 
licensee when the facts show that a violation applicable 
to AS 04.11.370 has occurred. A n  accusation is a w r i t t e n  
statement of charges setting out the acts or omissions w i t h  
which the licensee is charged and specifies the statute 
which the licensee is alleged to have violated.

Supporting the a ccusation is evidence gathered b y  the 
ABC Board's investigative staff. Investigative activity 
in eludes premise inspections, undercover observations, 
inquiries of licensee's staff and customers, and a r e v i e w  
of local police r e p o r t s .

Once an accusation has been filed by the Director, the ABC 
Board members hav e the responsibili ty of hearing the case 
and imposing the p e nalty upon a determination of the licens­
ee's guilt.

Our review of cases requiring Board action showed that mo st 
cases resulted in dismissal of the accusation after an 
informal conference was held w i t h  the licensee. In some 
cases, the dismissal included a stipulation p roh ibiting 
any reoccurrences.

It is the ABC Board's position that it is within their dis­
cretion to adopt stipulations w i t h  remedial actions rather 
than to impose suspensions and revocations. A l t h o u g h  we 
recognize that stipulations are w i t h i n  the Board's d i s c r e­
tion, the files seldom document the mitigating circumstances 
or provide an e x planat ion of w h y  the Board chose to dismiss 
the accusation. In all cases, the files should clearly 
document the reasons for the Board's actions.

Recommendation No . 1
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The Legislature should consider amending Alaska Statute 
04.11.510(c) to exclude Board participation in informal 
conferences.

If an accusation is filed by the Director, the licensee is 
given the option of requesting an informal conference. Per 
AS 04.11.510(c), the informal conference may be held with 
the Director or the Board. If not satisfied w i t h  the r e­
sults of the conference, the licensee may request a formal 
hearing. The ABC Board ma y  delegate full authority to 
preside over the case to a hearing officer, or it m a y  hear 
the case w i t h  the hearing officer. If the case is heard 
by the hearing officer, the officer is required to submit 
a" proposed decision to the Boa^rd. The Board has the option 
of adopting the proposed decision or rendering a different 
one. If the case is heard by the Board and a  hearing offi­
cer, the Board renders its final decision u pon completion 
of the hearing.

When hearing a case, the Board should be unbiased and 
impartial. Evidence presented by the Director (the pro se­
cutor) and the licensee (the defendant) should be weighed 
equally. Only evidence and testimony presented during the 
hearing may be considered in reaching a final decision.
The Board's participation in informal conferences, prior 
to a formal hearing, may  have a negative effect on their 
independence. No guidelines have been established to 
address what ■'type of evidence can be submitted or what 
rules of J iw  should be adhered to in the c onfer e n c e s .

For the most part, informal conferences are h e l d  b y  the 
Board without counsel to advise them on matters of law.
As noted in Recommendation No. 1, Board action to resolve 
most cases resu lted from informal confer ences. If a hearing 
is requested by the disgruntled licensee after an informal 
conference, the Board runs the risk of having developed a 
biased opinion prior to the hearing.

To ensure the B o a r d 's inde pendence, informal conferences 
h e l d  on pending cases should be limited to the Director.
A n y  stipulations made by the Director and the licensee 
should be submitted to the Board for review. Board r eview 
of the stipulations should include an evaluation of the 
fairness of the resolution and an analysis of whether the 
terms are in compliance with  statutory requirements. Final 
Board action should be documented by a motion and vote of 
the Board at an open meeting.

In addition, all informal conferences should b e  recorded 
to document the matters discussed. A  brief summary of the 
discussion and agreements made should be transcribed and 
maintained in the licensee's file.

Recommendation N o . 2
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The ABC Board should cease the current practice of ^rmi- 
nating a license without cause and seek legal advice for 
clarification or its authority-!

The ABC Board has established an informal policy of r e q u i r­
ing a licensee to surrender an existing license upon the 
issuance of a n e w  license of a different type. For example, 
the holder of a restaurant/eating place license w ould be 
required to surrender that license upon the issuance of a 
beverage dispensary license for the same premise. The 
Board's authority to enforce this policy is questionable.

The ABC Board is governed by Title 4 of the A l a s k a  S t a t u t e s . 
Per AS 04.11.070 the Board has the authority to issue, renew, 
transfer, suspend, or revoke a license. A laska Statutes 
04.11.360 and 04.11.370 list the conditions under which the 
Board can deny a transfer or revoke a license. The condi­
tions listed primarily address violations by the licensee, 
actions whi ch are contrary to statute, and actions w h i c h  are 
not in the best interest of the public.

Our review of the licenses surrendered per the Board's 
informal policy showed that none of the conditions listed 
in AS 04.11.360 and AS 04.11.370 existed. In addition, we 
found that the Board was inconsistent in its application of 
the policy. The requirement to surrender a license was only 
imposed if the existing license was originally issued to 
the holder by .the ABC Board. If the existing license was 
acquired through a transfer (purchase) then, the licensee 
was allowed to retain the license or transfer it. In the 
former case, the licensee was deprived of the privilege to 
transfer the license whereas in the latter case he was not. 
Our r e v i e w  disclosed three cases in w h i c h  the licensee was 
deprived of the transfer option.

Due to the passage of House Bill 34, the population limits 
for the issuance of licenses wa<T increased from 1,500 to 
3,000. As a result, the license quota for the issuance of 
n e w  licenses has been capped for m o s t  areas in the State.
The ownership and transferability of a license is more 
valuable n o w  than ever b e f o r e . We noted in our r e view that 
one of the three licenses was surrendered in November 1984 
under protest. The licensees feel their rights of ownership 
should not be denied. Although the ABC Board has taken no 
action on the protest to date, we strongly recommend that 
the Board obtain an Attorney General's opinion prior to 
taking action on the matter.

Recommendation No. 3

S T A T E  O F  A L A S K A -9- D I V I S I O N  O F  L E G I S L A T I V E  A U D I T



The ABC Board should improve documentation of its enforce­
ment e f f o r t s .

This recommendation was made in our prior audit. Primarily, 
we had found that the ABC Board did not maintain adequate 
documentation of its enforcement actions from inception to 
final resolution. In addition, documentation of actions 
resulting from informal conferences held with the licensee 
was not adequate. Although the ABC Board staff has made 
some improvements (especially the Enforcement Section) our 
current review disclosed the following additional problems:

1. Documentation of the Director's review of investigative 
reports is not a d e q u a t e .

The Director is required to r eview all investigative 
reports generated by the enforcement staff. However, 
our review showed that 26 of 46 reports did not have 
documentation of Director review.

2. Documentation of administrative decisions made by the 
Director is not adequate'. .

Not all violations no ted by the ABC Board staff are 
prepared for prosecution. The Director is responsible 
for making the ultimate decision. Factors considered 
by the Director include; type of violation, evidence 
gathered by enforcement staff, prior violations, and 
the intent of the licensee. Therefore, a violation by 
one licensee may result in the filing of an accusation 
whereas a violation by another licensee m a y  not. Our 
r e v i e w  showed that no documentation is maintained by the 
Director to show cause for not pursuing a case. As a 
result, in our review of 35 cases, we found nine cases 
which were not pursued by the Director although the 
violation and evidence gathered by the enforcement, 
staff appeared to warrant further action. For example, 
an investigative report was prepared noting over 140 
instances of violence on a licensee's premises over 
approximately a three year period. The investigators 
recommended an accusation be >"Lled to suspend or revoke 
the license. A n  accusation was not filed and the file 
did not contain an explanation of why the case was n o t  
pursued. Documentation of administrative decisions 
w ould ensure proper review and fair treatment of c a s e s .

3. The administrative filing system needs improvement.

A n  administrative file is established if violations 
noted by the Enforcement Section require prosecution 
by the Director. The file contains documentation of 
actions arising from the Director and/or Board review.

Recommendation N o . 4
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If another action involving the same licensee arises, 
then a separate file is created. No system has been 
established to record a historical summary of a d mini s­
trative actions and penalties imposed by the Board per 
each licensee. Thus, vital information w h i c h  could be 
utilized by the Director and the Board in the decision 
making process is not readily available. In addition, 
a historical summary could also be u t i l i z e d  by the e n­
forcement staff w h e n  conducting routine inspections to 
identify potential p r obl em areas and ensure compliance 
to requirements stipulated by the Board.

We encourage the ABC Board to continue its efforts in 
implementing procedures to resolve the problems n o t e d  in our 
prior audit.

Additionally, we recommend that the ABC Board develop 
procedures to resolve the problems noted above.

Recommendation No. 5

The ABC Board should promulgate regulations for the creation 
of restaurant designation permits and the establishment of 
f e e s .

Alaska Statute 04.16.0^9 requires Board designation of a 
premise as a restaurant in order to allow access by a minor 
for dining or employment p u r p o s e s . Approval of the g o v e r n­
ing body having jurisdiction over the premise is also 
required, if access of a mino r is allowed for employment 
purposes.

In an effort to comply with the above requirement, the ABC 
Board required the licensee to submit an application i n­
dicating the type of designation requested. Upon receipt of 
the application a notification is sent to the governing body 
requesting their review and approval. The governing body is 
given 30 days to respond. Once reviewed and approved by the 
Board a notification is sent to the applicant and a permit 
is issued. The licensee is required to post the designation 
permit next to the liquor license. The permit is valid for 
one calendar year. A  licensee mu st reapply for the permit 
annually.

Due to the process stated above, the ABC Board has created a 
new class of permits called restaurant designation permits. 
However, no regulations have been developed to formally 
establish the classification. In addition, no application 
fees or permit fees have been assessed to cover the expenses 
associated with the processing and issuance of the permits. 
According to the ABC Board staff, processing of the permits 
is ve ry time consuming. Approximately 250 applications per 
year were processed in 1983 and 1984. Over 300 applications 
have been processed since January 1985.
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Alaska Statute 04.06.100 gives the Board the authority to 
adopt regulations relating to the creation of permits and 
the establishment of fees. We recommend that the ABC Board 
take the necessary actions to exercise this authority.

Recommendation No. 6

The ABC Board should strengthen controls over liquor license 
s t o c k .

A  control log is maintained by the ABC Board to monitor 
the issuance of licenses. However, we found that license 
documents utilized in the renewal of active licenses are 
recorded by group sequence. No record is m aintained to 
identify to which licensee each license document was issued.

In addition, the control log does not denote which license 
documents have been voided because of Board denial or 
revocation of the license.

A  good system of internal controls w o u l d  enable one to 
determine the status and location of a license at any given 
point in time.

The ABC Board should review the control over'the issuance 
of licenses and develop procedures to resolve defi ciencies.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analysis indicates both positive and negative 
attainments of the ABC Board and h o w  its activities relate 
to the public n e e d  factors defined by AS 44.66.050. This 
analysis is not intended to be comprehensive in nature.

I . The extent of w h i c h  the board, commission, or program 
has operated in the public i n t e r e s t .

Public protecti on gained through licensing to control 
the manufacture, possession, and sale of alcoholic 
beverages has b e e n  adequately provided b y  the AEC 
Board, However, operational efficiency and effective­
ness should be improved. See Recommendations 1-6 of 
this report.

II. The extent to w h i c h  the operation of the board,
commission, or agency p r o g r a m  has been impeded or 
enhanced by existing statutes, procedures, and p r a c­
tices w h i c h  it has adopted, and any other matter, 
including budgetary, resource, and personal m a t t e r .

The 1980 revisions to Title 4 have, for the most 
part, been beneficial to the operation of the ABC 
Board. However, as n o t e d  in Recommendation No. 2, 
certain provisions should be amended for the 
elimination of potentially conflicting elements.

The Board is also restr icted in m e e tin g its statutory 
responsibilities in protecting  the public health, 
safety, and welfare by the size of the enforcement 
staff w h i c h  consists of one agent in Juneau; one in 
Fairbanks; and four, including a supervisory agent, 
in Anchorage. Including the supervisory agent, there 
are only six agents w i t h  inspection and enforcement 
responsibilities for 1,679 licensed premises.

The amendments to Title 4 by chapter 93, SLA 1985 
will also have an effect on the ABC Board's operation. 
P opulation limits for the issuance of licenses were 
increased thereby re sulting in a restructuring of 
license availability throughout the State. Additional 
filing requirements were also imposed on the Board.
Due to the recent passage of the legislation, the 
overall impact of the changes could not be determined 
at this time.

I l l . T he extent to w h i c h  the board, commission, or agency 
has recommended statutory changes w h i c h  are generally 
of benefit to the public i n t e r e s t .
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The ABC Board was instrumental in promoting most of 
the changes adopted through chapter 93, SLA 1985. In 
addition, the ABC Board participated in the develop­
ment of the 1980 revisions to the statutes.

IV. The extent to which the board, commission, or agency 
has encouraged interested persons to report to it 
concerning the effect of its regulations and decisions 
on the effectiveness of service, economy of service, 
and availability of service which it has p r o v i d e d .

The ABC Board '..as met an average of eleven times 
during 1984 and 1985. During each year they have met 
at least once in each of the four judicial districts. 
Each meeting has been adequately advertised and open 
to all interested persons. Staff of the ABC Board 
are located in Anchorage, Juneau, and Fairbanks and 
are available tc answer inquiries of the general 
public during all normal business hours. We believe 
this has provided c.n adequate forum for allowing 
public input on Board regulations and decisions.

V. The extent to which the board, commission, or agency 
has encouraged public participation in the making of 
its regulations and decisions^ :

As noted in IV above, the Board has provided an 
adequate forum for obtaining input from the public.

VI. The efficiency with which public inquiries or com­
plaints regarding the activities of the board, com­
mission, or agency filed w i t h  it, with the department 
to which a board or commission is administratively 
assigned, or wi th the Office of the Ombudsman have 
been processed and r e s o l v e d .

As noted in past reviews the number of formal hearings 
continue to be few in number. However, the ABC Board 
has the authority to ho ld its own hearings on protests 
which it exercises as a part of its regularly scheduled 
meetings. Hearings in this manner have been accom­
plished in a timely manner since the Board meets at 
least ten times each year.

V I I . The extent to which a board or commission which
regulates entry into an occupation or profession has 
presented qualified applicants to serve the p u b l i c .

Our review of licensing activity of the ABC Board to 
determine whether all statutory qualifications of 
licensees were being met revealed no mater'al excep­
tions. The Board has therefore presented qualified 
applicants to serve the public.
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VIII. The extent to which state personnel p r a c t i c e s , in­
cluding affirmative action r e q u i r e m e n t s , have been 
complied with by the board, c o n m i s s i o n , or agency 
to its own activities and the~area of activity of 
in t e r e s t .

No discrepancies were noted  in this area during our 
review of the ABC Board.

IX. The extent to which statutory, regulatory, budgeting,
or other changes are necessary to enable the a g e n c y 7
board, or commission to better serve the interests of
the public and to comply w i t h  the factors enumerated 
in this s u b s e c t i o n .

Please refer to I and II above and to the previous 
section, Findings and Recommendations.
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A P P EN DI X  A

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHOLIC BEVERAGE CONTROL BOARD 
REVENUE COMPARED WITH EXPENDITURES
Fiscal Years 1983, 1984 

(UNAUDITED) 
(Note 1)

and 1985

1983 1984 1985

Revenue (See Schedule 1) $1,592,957 $1,716,950 $1,701,968

Expenditures (605,131) (692,310) (653,872)

Excess of Revenue 
Over Expenditures $ 987.826 $1,024,640 $1,048,096

Schedule 1 
Revenue Collected

Types of License 1983 1984 1985

Liquor License Application $ 86,950 $ 100,000 $ 101,850
Pub 400 800 -0-
Beverage Dispensary 799,050 852,825 852,275
Club 41,200 43,750 44,900
Common Carrier 30,500 43,350 36,675
Restaurant 73,550 89,650 91,850
Retail Store 341,500 368,150 373,300
Wholesale General 146 700 141,350 139,100
Wholesale Malt Beverage 27,900 27,300 12,300
Miscellaneous (Note 2) 45,207 49,775 49,718

Total $1,592,957 $1,716,950 $1,701,968

Note 1

This revenue/expenditure comparison was prepared from available records 
and discussions w i t h  ABC Board personnel. The records were not audited 
by us and, accordingly, w e  do not express an opinion on the ABC Board 
Revenue Compared w i t h  Expenditures nor the Schedule of Revenue Collected.

Note 2

Includes recreational-site licenses, c a t e r e r’s special events, and c o n­
ditional contractor's permits.
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APPENDIX B

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHOLIC BEVERAGE CONTROL BOARD 
NUMBER OF LICENSES BY TYPE 

Fi,9'~nl Years 1983, 1984, and 1985

Types of License 1983 1984 1985

Pub 1 1 1

Beverage Dispensary 645 645 648

Club 65 71 72

Common Carrier 94 124 129

Restaurant 223 270 292

Retail Store A48 473 492

Wholesale General 16 18 20

Wholesale Malt Beverage 8 8 9

Recreational-Site 13 16 16

Total Licenses 1513 1626 1679
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A PPENDIX C

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHOLIC BEVERAGE CONTROL BOARD 
DESCRIPTION OF LICENSE TYPES AND FEES

Source Description Annual Fee

Application Fee For each license application,

Beverage
Dispensary

Restaurant or 
Eating Place

Club

Bottling Works

Brewery

Winery

ackage Store

Retail Stock

To sell or serve on the 
licensed premises alcoholic 
beverages for consumption on 
the licensed premises only.

To sell beer and wine for 
consumption only on the 
licensed premises.

To sell alcoholic beverages 
for consumption only on the 
licensed premises.

To operat a bottling works 
where beer and wine m a y  be 
bottled and sold.

'To operate a brewery where 
beer is manuf actured and 
bottled or barreled for sale.

To operate a winery where wine 
is manuf a c t u r e d  and bottled or 
barreled for sale.

To sell alcoholic beverages to 
a person in response to a 
verbal solicitation for 
purchase received from the 
person present on the 
licensed premises or in 
response to a written 
solicitation m a d e  by a person 
k n o w n  to the license for a 
pu r ch ase to be received by the 
person m a king the solicitation.

To sell the remaining stock of 
a package liquor store when 
the owner wishes to close or 
terminate business. Sale m a y  
only be to licensed persons.

$ 5 0

$ 1 , 2 5 0

$ 3 0 0

$ 6 0 0

$ 2 5 0

$ 5 0 0

$ 2 5 0

$ 7 5 0

:100
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A PPENDIX C

Source

General
Wholesale

Wholesale Malt 
Beverage 
and Wine

Distillery

Community Liquor

Common
Carrier
Dispensary

Recreational
Site

Pub

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHLIC BEVERAGE CONTROL BOARD 
DESCRIPTION OF LICENSE TYPES AND F E E S

Description Annu .1 Fee

To sell alcoholic beverages 
in the original package, and 
wine in bulk, in quantities 
of not less than five gallons 
to holders of licenses.

To sell malt beverages and 
wine in the original packages 
in quantities of not less 
than five wine gallons to 
holders of licen s e s .

To operate a distillery where 
alcoholic beverages are 
distilled and bottled or 
barreled for sale.

Authorizes a municipality to 
.-operate a beverage .dispensary 
or a package store or both 
subject to the same 
conditions and fees applicable 
to beverage dispensary or 
package liquor store licenses.

To sell alcoholic beverages for 
consumption aboard a vehicle, 
boat, aircraft, or railroad 
buffet car licensed by the 
State or federal agency for 
passenger travel.

To sell beer and win e at a 
recreational site during and 
one hour before and after a 
recreational event w hich is 
not a school event, for 
consumption on designated 
areas at the site.

$1,000 First $100,000 
of sales plus 
$500 - 10,000 
on additional 
sales

$200 First $20,000 
of sales plus 
$300 - 10,000 
based on addi­
tional sales

$500

$1,250 Beverage
Dispensary 

750 Package 
Store

$350 Per vehicle,
boat, aircraft 
or railroad 
car

$400

To sell beer and wine for 
consumption only at 
designated premises located 
on the campus of an accredited 
college or university.

$400
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A P P EN DI X  C

Source

Caterer

Special
Events

Conditional
Contractor

STATE OF ALASKA 
DEPARTMENT OF REVENUE 

ALCOHLIC BEVERAGE CONTROL BOARD 
DESCRIPTION OF LICENSE TYPES AND FEES

___________ Description___________   Annual Fee

Authorizes the holder of a $50
beverage dispensary license 
to sell or dispense alcoholic 
beverages at conventions, 
picnics, ■'•ocial gatherings, 
sporting events or similar 
affairs held off the holder's 
licensed premises.

To sell or dispense beer or $50 Per day
wi n e  for consumption at
designated premises for a
specific occasion and limited
period of time. Only a
n onprofit organization may
acquire the permit.

To sell beer or wine for $600
•consumption only on designated 
'premises for one year from 
the date of issuance of the 
permit at construction sites 
w h i c h  are located outside a 
city and inside the boundaries 
of a m i l i t a r y  or naval 
reservation.
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D E P A R T M E N T  O F  R E V E N U E

Bill SHEFFIELD, GOVERNOR

! POUCH SJUNEAU. ALASKA 99811 PHONE: (907) 465-2300
OFFICE OF THE COMMISSIONER J

December 30, 1985

Mr. Gerald L. Wilkerson 
Legislative Auditor 

Division of Legislative Audit 

Pouch W
Juneau, AK 99811-3300

Dear Mr. Wilkerson:

This letter is in response to y o u r  preliminary audit report on the 

performance of the Alcoholic Beverage Control Board dated August 21, 1985.

We fully agree with your conclusion "...there is a demonstrated need 

for this control to continue to exist." Following are our comments about 
your specific recommendations.

R e c ^ e n d g E f o ^ S : ;tl &

The ABC Board should document the mitigating circumstances and reasons 

for not pursuing a ,-suspension or revocation of a license.

T W e  agree. Y i n c e  yo u r  remarks in yo u r  interim letter the board's staff 

has assured that concluding notes from informal conferences are reflected 
in all administrative proceeding files.

Recommendation No. 2

The Legislature should consider amending Alaska Statute 04.11.510(c) to 

exclude Board participation in formal conferences.

The issues raised in this recommendation are substantive ones and 

touch on some of the most controversial topics in administrative 

adjudication. Thus, while we may disagree with specific conclusions you 

have reached, we recognize that y o u r  position finds support among many in 

administrative law.

As you have noted, AS 04.11.510 permits an accused licensee to 
request an informal conference before the director or the board. If the 
licensee is not satisfied with the results of the conference, he/she may 
request a formal hearing before the board. You correctly note that when 

reviewing a case, the board should be unbiased and impartial.

This concern is a problematical one. While the United States Supreme 

Court has authorized board involvement at both the informal conference 
and adjudicatory stages of a dispute (Withrow v. Larkin, 421 U.S. 35 
(1975)), the Alaska administrative practice has been much more 
circumspect. The board was heavily queried on this matter. I am
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satisfied that the board is provided only limited information about the 

dispute, that the information provided is solely for the purpose of 
providing sufficient facts to discuss the basis for settlement, and that 

the board fully understands that its decision on the merits of a case 
must be limited to evidence presented on the record at hearing. Except 

for rare unintentional oversights, informal conferences are recorded.

Because there is legal authority for the present practice and because 

the board strongly believes that its involvement at the informal 
conference level has reached expeditious and just results in the past, I 
am compelled to disagree with Recommendation No. 2.

Recommendation No. 3

The ABC Board should cease the current practice of terminating a license 
without cause ana seek legal advice for clarification of its authority.-

In an opinion dated September 27, 1985 from the board's assistant 

attorney general, finds--tts"*practice-to De unwa rranted. The
matter will not be pursued.

Recommendation No. 4

The ABC Board should improve documentation cf its enforcement efforts.

1. Documentation of the Director's review of investigative reports is 
not adequate.

2. Documentation of administrative decisions made by the director is not 
adequate.

Nos. 1 and 2. We^a^ree. J h e  director has instituted a more 
formalized review of investigative reports. The procedure includes a 
director's review sheet with provision for his signature rather than 
initials on investigative reports. The review sheet is intended to 
reflect a written record of the ,:irector's review of reports.

3. The administrative filing system needs improvement.

Filing of administrative/adjucticative recommended and completed 

actions will be supplemented with computerized summary information when 
computer programs are corrected or appropriate software obtained.

Recommendation No. 5

The ABC Board should promulgate regulations for the creation of 

restaurant designation permits ana the establishment of fees.

f eag r e e . *  The board has drafted a proposal for designation permits 

and is preparing to provide public notice for public hearing on a 

regulation.
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We agree. The board has drafted a proposal for designation permits 

and is preparing to provide public notice for public hearing on a 

regulation.

Recommendation No. 6

The ABC Board should strengthen ontrols over liquor license stock.

A license document control number file is established which also 

contains original licenses if they are voided or not used.

Thank you for your courtesy and the opportunity to respond. If we 

can provide any additional information, please do not hesitate to let us 

know.
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