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R e f e r r e d :  H e a l t h ,  E d u c a t i o n  &
S o c i a l  S e r v i c e s ,  J u d i c i a r y  V
a n d  F i n a n c e

B Y  H A N L E Y ,  R I E G E R ,  P E T T Y J O H N ,  
M A R T I N ,  J E N K I N S ,  PEARCE,

1 IN T H E  H O U S E  F U R N A C E ,  C O L L I N S  A N D  R I N G S T A D

2 H O U S E  B I L L  NO. 179

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A ct en t i t l e d :  " An Act r e l a t i n g  to the a d m i s s i b i l i t y  of h e a r s a y

7 e v i d e n c e  in g r a n d  j u r y  p r o c e e d i n g s  a nd a m e n d i n g  R u l e

8 6(r), A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e . "

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

10 * S e c t i o n  1. ’2.40  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 1 2.4u . \ . H E A R S A Y  E V I D E N C E .  In  a g r a n d  j u r y  p r o c e e d i n g ,

12 h e a r s a y  evidej .st a b l i s h i n g  the o f f e n s e  is a d m i s s i b l e  w h e t h e r  or not

13 the h e a r s a y  e v i d e n c e  w o u l d  be a d m i s s i b l e  at trial.

14 * Sec. 2. S e c t i o n  1 of this A c t  has the e f f e c t  of a m e n d i n g  R u l e  6(r),

15 A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e ,  by m a k i n g  h e a r s a y  e v i d e n c e  a d m i s s i b l e

16 in g r a n d  j u r y  p r o c e e d i n g s  w i t h o u t  r e q u i r i n g  c o m p e l l i n g  j u s t i f i c a t i o n .
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TO: B e t t y e
FI-1: Ed i e
RE: SB 3

SB 3 w a s  i n t r o d u c e d  w i v h  t h e  i n t e n t i o n  o f  e n h a n c i n g  p r o s e c u t i o n  of 
c a s e s  i n v o l v i n g  s e x u a l  a s s a u l t  of y o u n g  c h i l d r e n .  B e c a u s e  of 
i n h e r e n t  p r o b l e m s  o f  c o m m u n i c a t i o n  in t h e  v e r y  young; a n d  b e c a u s e  
o f  the t r a u m a  c a u s e d  b y  a s e x u a l  a s s a u l t ,  the a b i l i t y  of  t h e  c h i l d  
to " t e s t i f y " -  c o m m u n i c a t e  c J e a r i l y  d e t a i l s  o f  an a s s a u l t ,  is v e r y  
limited.

T h e  p r o p o n e n t s  of SB 3 b e l i e v e  t h a t  b y  l i b e r a l i z i n g  the 
a d m i s s i b i l i t y  of  h e a r s a y  e v i d e n c e  in G r a n d  J u r y  p r o c e e d i n g s , the 
y o u n g  v i c t i m  w i l l  be t r e a t e d  m o r e  f a i r l y  a n d  i n f o r m a t i o n  r e q u i r e d  
for p r o s e c u t i o n  w i l l  b e  m o r e  a v a i l a b l e .

T h e  e f f e c t  o f  w h a t  is r e q u i r e d  to a c c o m p l i s h  t h e s e  o b j e c t i v e s  is an 
a m e n d m e n t  to a s e c t i o n  o f  t h e  A l a s k a  R u l e s  of  C o u r t ,  6 (r) o f  the 
C r i m i n a l  Rules. 6 (r) d e a l s  s t r i c t l y  w i t h  t h e  a d m i s s i b i l i t y  of 
e v i d e n c e .  It Sc y s " .. . H e a r s a y  e v i d e n c e  s h a l l  n o t  be p r e s e n t e d  i. 
th e  g r a n d  j u r y  a b s e n t  c o m p e l l i n g  j u s t i f i c a t i o n . "

Ql) H E A R S A Y  E V I D E N C E  IS G E N E R A L L Y  N O T  A C C E P T A B L E  B E C A U S E  O F  THE 
Q U E S T I O N  O F  R E L I A B I L I T Y ,  T R U T H  Q U E S T I O N I N G ,  A N D  
C R O S S - E X A M I N A T I O N .  IS T H E R E  A  V I O L A T I O N  O F  T H E  D E F E N D A N T ' S  
C O N S T I T U T I O N A L  R I G H T  T O  C O N F R O N T A T I O N ?

Al) C i r c u m s t a n c e s  for c r o s s - e x a m i n a t i o n  and w i t n e s s  c o n f r o n t a t i o n  
are n o t  p r e s e n t  d u r i n g  G r a n d  J u r y  p r o c e e d i n g s .

Q 2 ) W H A T  IS T H E  D E F I N I T I O N  O F  H E A R S A Y ?

A2) H e a r s a y  e v i d e n c e  is n o t  d e f i n e d  b y  s t a t u t e .  It is u n d e r s t o o d  
by  the c o u r t  t o  b e  e i t h e r  a s t a t e m e n t  f r o m  the a d u l t  t o  w h o m  
the c h i l d  r e c o u n t e d  t h e  i n c i d e n t ,  a n d / o r  a v i d e o t a p e  o f  the 
c h i l d  i n t e r v i e w e d  e i t h e r  i m m e d i a t e l y  a f t e r  the a l l e g e d  
i n c i d e n t  o r  i n t e r v i e w e d  b y  an i n d i v i d u a l  p r o f e s s i o n a l l y  
t r a i n e d  to e n c o u r a g e  c h i l d r e n  to d e s c r i b e  such i n c i d e n t s .

Q 3 ) W H A T  A R E  T H E  C U R R E N T  L A W S  O N  V I D E O T A P I N G ?

A S  1 2 . 4 5 . 0 4 7  a l l o w s  t h e  v i d e o t a p i n g  o f  t e s t i m o n y  of a c h i l d  
w h o  h a s  b e e n  s e x u a l l y  a b u s e d .  T h e  t e s t i m o n y  is p r e s e n t e d  by 
the p r o s e c u t o r  a n d  v i c t i m  b e f o r e  t h e  t r i a l  judge. The 
d e f e n d a n t  h a s  a r i g h t  t o  b e  p r e s e n t  a n d  h a v e  an a t t o r n e y  
p r e s e n t  a n d  the r i g h t  t o  c r o s s  e x a m i n e  t h e  v i c t i m .  The 
t e s t i m o n y  can t h e n  be u s e d  at the a c t u a l  trial.



Q 4 ) T H E  G O V E R N O R  HAS S U B M I T T E D  L E G I S L A T I O N ,  H O U S E  B I L L  88, W H I C H  
A L S O  P R O P O S E S  T O  A L L O W  H E A R S A Y  T O  BE S U B M I T T E D  AS E V I D E N C E  
IN G R A N D  J U R Y  D E L I B E R A T I O N S  F O R  C E R T A I N  S E X U A L  O F F E N S E S  A N D  B Y  
D O I N G  SO, C A U S E  A  C H A N G E  IN R U L E  6 ( r ) . W H A T  IS T H E  D I F F E R E N C E  
B E T W E E N  T H E  G O V E R N O R " S  B I L L  A N D  T H I S  B I L L ?

A4) In SB  3, h e a r s a y  e v i d e n c e  w o u l d  be  a d m i s s a b l e  in G r a n d  Jury, 
w h e t h e r  o r  n o t  it is a d m i s s a b l e  at trial. In t h e  G o v e r n o r ' s  
b i ll, h e a r s a y  e v i d e n c e  is a d m i s s a b l e  o n l y  if the c i r c u m s t a n c e s  
of  t h e  a s s e r t i o n  i n d i c a t e  it ' s  r e l i a b i l i t y  and o n l y  if the 
c h i l d  a l s o  t e s t i f i e s  at t h e  g r a n d  jury p r o c e e d i n g  or, if 
u n a v a i l a b l e ,  has a d d i t i o n a l  e v i d e n c e  to c o r r o b o r a t e  the 
a s s e r t i o n .

Q 5 ) IT IS M Y  U N D E R S T A N D I N G  T H E  U S E  OF  V I D E O T A P E  F O R  S U B M I T T I N G  
T E S T I M O N Y  IS M I N I M A L  A T  BEST. IS T H I S  TRUE, A N D  IF SO, W H Y ?

Q 6 ) H O W  W A S  T H E  A G E  16 F A C T O R  D E T E R M I N E D ?  IS IT A P P R O P R I A T E ?

Q 7 ) W H A T  A R E  T H E  S E X U A L  O F F E N S E S  IN W H I C H  H E A R S A Y  E V I D E N C E  W O U L D  
BE  A D M I S S A B L E ?

A3) a. S e x u a l  A s s a u l t  in the f i r s t  d e g r e e  A S  1 1 . 4 1 . 4 1 0
- s e x u a l  p e n e t r a t i o n  w i t h o u t  c o n s e n t
- a t t e m p t  at s e x u a l  p e n e t r a t i o n  c a u s i n g  s e r i o u s  p h y s i c a l  

d a m a g e
b. S e x u a l  A s s a u l t  in t h e  s e c o n d  d e g r e e  A S l l . 4 1 . 4 2 0

- s e x u a l  c o n t a c t  w i t h o u t  c o n s e n t
- s e x u a l  p e n e t r a t i o n  w i t h  a p e r s o n  the o f f e n d e r  k n o w s  t h a t  

is s u f f e r i n g  fr o m  a m e n t a l  d i s o r d e r  o r  d e f e c t

c. S e x u a l  A b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  A S  1 1 . 4 1 . 4 3 4
- b e i n g  16 y e a r s  of age or older, e n g a g i n g  s e x u a l  p e n e t r a t i o n  
w i t h  s o m e o n e  13 y e a r s  or  y o u n g e r
- b e i n g  18 y e a r s  or o l d e r  and e n g a g i n g  in s e x u a l  p e n e t r a t i o n  
w i t h  s o m e o n e  y o u n g e r  t h a n  18 w h o  is a r e l a t i o n

d. S e x u a l  A b u s e  of a m i n o r  in the s e c o n d  d e g r e e  A S  1 1 . 4 1 . 4 3 6

e. S e x u a l  A b u s e  of a m i n o r  in the t h i r d  d e g r e e  A S  1 1 . 4 1 . 4 3 8
- b e i n g  16 y e a r s  o f  age o r  older, t h e  o f f e n d e r  e n g a g e s  in 

s e x u a l  c o n t a c t  w i t h  a p e r s o n  w h h o  is 13, 14, 15 y e a r s  o f  a g e  a n d  at 
l e a s t  t h r e e  y e a r s  y o u n g e r  t h a n  the o f f e n d e r .

f. S e x u a l  A b u s e  of a m i n o r  in the f o u r t h  d e g r e e  A S  1 1 . 4 1 . 4 4 0
b e i n g  u n d e r  16 y e a r s  of age, the o f f e n d e r  e n g a g e s  in s e x u a l

p e n e t r a t i o n  o r  s e x u a l  c o n t a c t  w i t h  a p e r s o n  w h o  is u n d e r  13 y e a r s  
of age and at l e a s t  t h r e e  y e a r s  y o u n g e r  th a n  t h e  o f f e n d e r .
g. U n l a w f u l  e x p l o i t a t i o n  of a m i n o r  A S  1 1 . 4 1 . 4 5 5

k n o w i n g l y  i n u c e s  or e m p l o y s  a c h i l d  u n d e r  18 y e a r s  o f  a g e  to 
e n g a g e  in o r  p h o t o g r a p h s  f i l m s  or t e l e v i s e s  a c h i l d  u n d e r  18 y e a r s  
of age e n g a g e d  in s e x u a l  p e n e t r a t i o n ;  lewd t o u c h i n g  o f  a n o t h e r  

p e r s o n ' s  g e n i t a l s ,  anus, or b r e a s t ;  m a s t u r b a t i o n ;  b e s t i a l i t y ,  etc.



I n t r o d u c e d :  1 / 1 6/85
R e f e r r e d :  H e a l t h , E d u c a t i o n  & S o c i a l
S e r v i c e s . J u d i c i a r y  a n d  F i n a n c e

IN T H E  H O U S E  B Y  P H I L L I P S

H O U S E  B I L L  NO. 67 

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  an A ct e n t i t l e d :  " An Ac t  r e l a t i n g  to h e a r s a y  e v i d e n c e  in p r o s e c u t i o n s

for c e r t a i n  s e x u a l  o f f e n s e s ;  a n d  airending R u l e s  803 

and 804, A l a s k a  R u l e s  of E v i d e n c e ,  a nd R u l e  6(r), 

A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A SKA:

* S e c t i o n  1. AS 1 2 .40 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 2 . 4 0 . 1 1 0 .  H E A R S A Y  E V I D E N C E  IN P R O S E C U T I O N S  F O R  S E X U A L  

O F F E N S E S .  (a) In a p r o s e c u t i o n  f or an  o f f e n s e  u n d e r  AS  1 1 . 4 1 . 4 1 0  - 

1 1 . 4 1 . 4 4 0  o r  1 1 . 4 1.455, h e a r s a y  e v i d e n c e  of a s t a t e m e n t ,  n ot o t h e r w i s e  

a d m i s s i b l e ,  m a d e  by a c h i l d  u n d e r  the age of 10 w h o  is the v i c t i m  of

the o f f e n s e  d e s c r i b i n g  the c o n d u c t  e s t a b l i s h i n g  the o f f e n s e  m a y  be

a d m i t t e d  i nto e v i d e n c e  b e f o r e  the g r a n d  j u r y  if

(1) the c i r c u m s t a n c e s  of t he s t a t e m e n t  i n d i c a t e  its r e l i a­

bili t y ;  a nd

(2) t he c h i l d

(A) t e s t i f i e s  at the g r a n d  j u r y  p r o c e e d i n g ;  or

(B) is u n a v a i l a b l e  as a w i t n e s s  a n d  t h e r e  is a d d i­

tion a l  e v i d e n c e  i n t r o d u c e d  to c o r r o b o r a t e  the st a t e m e n t .

(b) In  this section,

(1) " s t a t e m e n t "  m e a n s  an o r a l  or w r i t t e n  a s s e r t i o n  or 

n o n v e r b a l  c o n d u c t  if the n o n v e r b a l  c o n d u c t  is i n t e n d e d  as a n  a s s e r­

tion;

(2) " u n a v a i l a b l e "  m e a n s  the c h i l d

(A) has a lac k  of m e m o r y  of the s u b j e c t  m a t t e r  of the
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1 s t a t e m e n t  b e i n g  o f f ered;

2- ‘ (B) is u n a b l e  to a t t e n d  or t e s t i f y  at the h e a r i n g

3 b e c a u s e  of d e a t h  or t h e n  e x i s t i n g  p h y s i c a l  or  m e n t a l  i l l n e s s  or

4 i n f i r m i t y ;

5 (C) is d e c l a r e d  i n c o m p e t e n t  to t e s t i f y  by  the j u d g e ;

6 or

7 (D) is a b s e n t  f r o m  the h e a r i n g  a nd the p r o p o n e n t  of

8 the s t a t e m e n t  h as b e e n  u n a b l e  to p r o c u r e  the c h i l d ' s  a t t e n d a n c e

9 by r e a s o n a b l e  m e a n s .

10 (c) A  c h i l d  is not u n a v a i l a b l e  u n d e r  this s e c t i o n  if the un-

11 a v a i l a b i l i t y  is d ue to the p r o c u r e m e n t  o r  w r o n g d o i n g  of t he p r o p o n e n t

12 of the s t a t e m e n t  to p r e v e n t  the c h i l d  f r o m  a t t e n d i n g  or t e s t i f y i n g .

13 * Sec. 2. A S  12.45 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

14 Sec. 1 2 . 4 5.049. H E A R S A Y  E V I D E N C E  IN P R O S E C U T I O N S  F O R  S E X U A L

15 O F F E N S E S .  (a) In  a p r o s e c u t i o n  f or an o f f e n s e  u n d e r  AS  1 1 . 4 1 . 4 1 0  -

16 1 1 . 4 1 . 4 4 0  or 1 1 . 4 1 . 4 5 5 ,  h e a r s a y  e v i d e n c e  of a s t a t e m e n t ,  n o t  o t h e r w i s e

17 a d m i s s i b l e ,  m a d e  by a c h i l d  u n d e r  the age of  10 w h o  is the v i c t i m  of

18 the o f f e n s e  d e s c r i b i n g  the c o n d u c t  e s t a b l i s h i n g  the o f f e n s e  m a y  be

19 a d m i t t e d  int o  e v i d e n c e  at t r i a l  if

20 (1) the court d e t e r m i n e s  in a h e a r i n g  o u t s i d e  the p r e s e n c e

21 of the j u r y  that the c i r c u m s t a n c e s  of the s t a t e m e n t  i n d i c a t e  its

22 r e l i a b i l i t y ;

23 (2) the c h i l d

24 (A) t e s t i f i e s  at the trial; or

25 (B) is u n a v a i l a b l e  as a w i t n e s s  a n d  t h e r e  is addi-

26 t i o n a l  e v i d e n c e  i n t r o d u c e d  to c o r r o b o r a t e  the s t a t e m e n t ;  a nd

27 (3) the p r o p o n e n t  of the s t a t e m e n t  i n f o r m s  the a d v e r s e

28 p a r t y  of the i n t e n t i o n  to o f f e r  the s t a t e m e n t  an d  the c o n t e n t s  of the

29 s t a t e m e n t  s u f f i c i e n t l y  b e f o r e  the p r o c e e d i n g s  to g i v e  t he a d v e r s e

H B  67 -2-
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1 p a r t y  a f a i r  o p p o r t u n i t y  to r e s p o n d  to the s t a t e m e n t .

2 (b) In this s e c tion,

3 (1) " s t a t e m e n t "  m e a n s  an  oral or w r i t t e n  a s s e r t i o n  or

4 n o n v e r b a l  c o n d u c t  if the n o n v e r b a l  c o n d u c t  is i n t e n d e d  as a n  asser-

5 tion;

6 (2) " u n a v a i l a b l e "  m e a n s  the c h i l d

7 (A) h as a l a c k  of m e m o r y  of the s u b j e c t  m a t t e r  of the

8 s t a t e m e n t  b e i n g  o f f e r e d ;

9 (B) is u n a b l e  to a t t e n d  or t e s t i f y  at the h e a r i n g

10 b e c a u s e  of d e a t h  or  t h e n  e x i s t i n g  p h y s i c a l  or  m e n t a l  i l l n e s s  or

11 i n f i r m i t y ;

12 (C) is d e c l a r e d  i n c o m p e t e n t  to t e s t i f y  by the judge;

13 or

14 (D) is a b s e n t  f r o m  the h e a r i n g  a nd the p r o p o n e n t  of

13 the s t a t e m e n t  iias b e e n  u n a b l e  to p r o c u r e  the c h i l d ' s  a t t e n d a n c e

16 by  r e a s o n a b l e  means.

17 (c) A  c h i l d  is no t  u n a v a i l a b l e  u n d e r  this s e c t i o n  if the un-

18 a v a i l a b i l i t y  is due to the p r o c u r e m e n t  or w r o n g d o i n g  of the p r o p o n e n t

19 of the s t a t e m e n t  to p r e v e n t  the c h i l d  f r o m  a t t e n d i n g  or  t e s t i f y i n g .

20 * Sec. 3. AS  12 . 4 0 . 1 1 0 ,  a d d e d  by  sec. 1 of this Act, h a s  the e f f e c t  of

21 a m e n d i n g  R u l e  6(r), A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e ,  b y  m a k i n g  c e r t a i n

22 h e a r s a y  e v i d e n c e  a d m i s s i b l e  in g r a n d  j u r y  p r o c e e d i n g s  f o r  c e r t a i n  s e x u a l

23 o f f e n s e s  w i t h o u t  r e q u i r i n g  c o m p e l l i n g  j u s t i f i c a t i o n .

24 * Sec. 4. AS  12 . 4 5 . 0 4 9 ,  a d d e d  by  sec. 2 of this Act, h as the e f f e c t  of

25 a m e n d i n g  R u l e s  803 a nd 804, A l a s k a  R u l e s  of E v i d e n c e ,  by  a l l o w i n g  a d m i s s i o n

26 at t r i a l  of h e a r s a y  e v i d e n c e  of c e r t a i n  s t a t e m e n t s  m a d e  b y  c e r t a i n  v i c t i m s

27 of c e r t a i n  s e x u a l  offenses.
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m e d i c a l  a t t e n t i o n .

(b) E n d a n g e r i n g  the w e l f a r e  of a m i n o r  in the s e c o n d  d e g r e e  is a 

c l ass A  m i s d e m e a n o r .

Sec. 3. A S  1 1 . 6 1 . 1 2 5 ( a )  is a m e n d e d  to read:

(a) A  p e r s o n  c o m m i t s  the c r i m e  of d i s t r i b u t i o n  of c h i l d  p o r n o g­

raphy if the p e r s o n  b r i n g s  or c a u s e s  to be b r o u g h t  into t he s t ate for

s ale or  d i s t r i b u t i o n ,  or  in  the s t a t e  d i s t r i b u t e s ,  sells, o r  e x h i b i t s  

to o t h e r s  f or c o m m e r c i a l  c o n s i d e r a t i o n ,  o r p o s s e s s e s ,  p r e p a r e s ,  p u b­

lishes, or  p r i n t s  w i t h  i n tent to d i s t r i b u t e ,  sell, or  e x h i b i t  to 

o t h e r s  fo r  c o m m e r c i a l  c o n s i d e r a t i o n ,  a ny m a t e r i a l  that v i s u a l l y  d e ­

pict s  c o n d u c t  d e s c r i b e d  u n d e r  AS  1 1 . 4 1 . 4 5 5 ( a ) ,  k n o w i n g  t hat the p r o­

d u c t i o n  of the m a t e r i a l  i n v o l v e d  the u s e  of a c h i l d  u n d e r  18 y e a r s  of 

age w ho e n g a g e d  in the condu c t .

Sec. 4. AS  1 2 . 1 0 . 0 2 0 ( c )  is a m e n d e d  to read:

(c) E v e n  if the g e n e r a l  tim e  l i m i t a t i o n  h as e x p i r e d ,  a p r o s e­

cu t i o n  u n d e r  AS  1 1 . 4 1 . 4 1 0  -- 1 1 . 4 1 . 4 6 0 ,  A S  1 1 . 6 6 . 1 1 0  -- 11 . 6 6 . 1 3 0 ,

f o r m e r  AS  1 1 . 4 1 . 4 3 0. o r f o r m e r  A S 1 1 . 5 1 . 1 3 0 ( a ) ( 4 ) ,  f or an o f f e n s e  

c o m m i t t e d  a g a i n s t  a p e r s o n  u n d e r  t he age of 16 ni3y be c o m m e n c e d  w i t h i n  

one y e a r  a f t e r  the c r ime is r e p o r t e d  to a p e a c e  o f f i c e r  o r  the p e r s o n

r e a c h e s  the age of 16, w h i c h e v e r  o c c u r s  first. T h i s  s u b s e c t i o n  d oes

ttend the p e r i o d  of l i m i t a t i o n  by m o r e  t h a n  f i v e  y e a r s .

O F F E N S E S .  (a) In a p r o s e c u t i o n  f c r  an  o f f e n s e  u n d e r  AS  1 1 . 4 1 . 4 1 0  -- 

11 . 4 1 . 4 6 0 ,  AS  1 1 . 6 6 . 1 1 0  -- 1 1 . 6 6 . 1 3 0 ,  f o r m e r  AS  1 1 . 4 1 . 4 3 0 ,  or f o r m e r  

AS 1 1 . 5 1 . i 3 0 ( a ) (4), h e a r s a y  e v i d e n c e  of a s t a t e m e n t  r e l a t i n g  to the 

offense, not o t h e r w i s e  a d m i s s i b l e ,  m a d e  by a c h i l d  u n d e r  the age of  16 

m a y  be a d m i t t e d  into e v i d e n c e  b e f o r e  the g r a n d  j u r y  if

A S  12.40 ‘ ' n e w  s e c t i o n  to read:

Sec. 12.40.05, IN  P R O S E C U T I O N S  F O R  S E X U A L

(1) the c i r c u m s t a n c e s  of the s t a t e m e n t  i n d i c a t e  its



( I n t r o d u c e d :  1 / 18/S5
R e f e r r e d :  H e a l t h ,  E d u c a t i o n  & S o c i a l
S e r v i c e s ,  J u d i c i a r y  a nd F i n a n c e

c

I

B Y  T H E  R U L E S  C O M M I T T E E  3Y
1 IN T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

2 H O U S E  B I L L  NO. 88

3 IN  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  en t i t l e d :  " An A c t  r e l a t i n g  to the p r o t e c t i o n  of c h i l d r e n ;  and

7 a m e n d i n g  R u l e s  504, 505, a n d  506, A l a s k a  R u l e s  of

8 E v i d e n c e ,  and R u l e  6(r), A l a s k a  R u l e s  of C r i m i n a l

9 P r o c e d u r e . "

10 EE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :
I

11 * S e c t i o n  1. AS 1 1 . 5 1 . 1 0 0  is a m e n d e d  to read:

12 Sec. 1 1 . 5 1 .’00. E N D A N G E R I N G  T H E  W E L F A R E  O F  A M I N O R  IN T H E  F I R ST

13 D E G R E E ■ (a) A  p e r s o n  c o m m i t s  the c r i m e  of e n d a n g e r i n g  the w e l f a r e  of

14 a m i n o r  in the f i rst d e g r e e  if, b e i n g  a p a r e n t ,  g u a r d i a n ,  or  o t h e r

15 p e r s o n  l e g a l l y  c h a r g e d  w i t h  the care of a c h i l d  u n d e r  18 [1G] y e a r s  of

15 age, the p e r s o n  i n t e n t i o n a l l y  d e s e r t s  the c h i l d  in any p l a c e  u n d e r

17 c i r c u m s t a n c e s  c r e a t i n g  a s u b s t a n t i a l  r i s k  of  p h y s i c a l  i n j u r y  to the

18 child.

19 (b) E n d a n g e r i n g  the w e l f a r e  of a m i n o r  in the f i r s t d e g r e e  is a

20 c l a s s  C felony.

21 * Sec. 2. AS  1 1 . 5 1  is a m e n d e d  by a d d i n g  a ne w  s e c t i o n  to read:

22 Sec. 1 1 . 5 1.110. E N D A N C E R 1 N G  T H E  W E L F A R E  OF  A  M I N O R  IN T H E  S E C O N D

23 D E G R E E .  (a) A  p e r s o n  c o m m i t s  the c r i m e  of e n d a n g e r i n g  the w e l f a r e  of

24 a m i n o r  in the s e c o n d  d e g r e e  if, b e i n g  e n t r u s t e d  w i t h  the c a r e  cf a

25 c h i l d  u n d e r  13 y e a r s  of age, the p e r s o n  w i t h  c r i m i n a l  n e g l i g e n c e

26 (1) e x p o s e s  the c h i l d  to c i r c u m s t a n c e s  c r e a t i n g  a s u b stan-

27 tia l  r i s k  of p h y s i c a l  i n j u r y  or s e x u a l  abuse; or

28 (2) e x p o s e s  the c h ild to p h y s i c a l  i n j u r y  by f a i l i n g  to

29 p r o v i d e  the c h i l d  w i t h  n e c e s s a r y  food, care, c l o t h i n g ,  s h e l t e r ,  or
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1 r e l i a b i l i t y ;  an d

2 • (2) the c h i l d

3 (A) t e s t i f i e s  at the g r a n d  j u r y  p r o c e e d i n g ;  or

4 (B) is u n a v a i l a b l e  as a w i t n e s s  a n d  t h e r e  is some

5 a d d i t i o n a l  e v i d e n c e  to c o r r o b o r a t e  the s t a t e m e n t .

6 (b) In this s e c tion,

7 (1) " s t a t e m e n t "  m e a n s  a n  o ral or  w r i t t e n  a s s e r t i o n  or

8 n o n v e r b a l  c o n d u c t  if the n o n v e r b a l  c o n d u c t  is i n t e n d e d  as a n  asser-

9 tion;

10 (2) " u n a v a i l a b l e "  m e a n s  that the c’.ild

11 (A) has a l ack of m e m o r y  of  the s u b j e c t  m a t t e r  of the

12 s t a t e m e n t  b e i n g  o f f e r e d ;

13 (B) is u n a b l e  to t e s t i f y  at the p r o c e e d i n g  b e c a u s e  of

14 d e a t h  or t h e n  e x i s t i n g  p h y s i c a l  or  m e n t a l  i l l n e s s  or  i n f i r m i t y ;

15 (C) is l i k e l y  to s u f f e r  s u b s t a n t i a l  p s y c h o l o g i c a l ,

16 e m o t i o n a l ,  or p h y s i c a l  h a r m  if r e q u i r e d  to t e s t i f y ;

17 (D) is d e c l a r e d  i n c o m p e t e n t  to t e s t i f y  by the judge;

18 or

19 (E) is a b s e n t  f r o m  the p r o c e e d i n g  a n d  the p r o s e c u t i o n

20 h as b e e n  u n a b l e ,  a f t e r  r e a s o n a b l e  e f f orts, to p r o c u r e  the c h i l d ' s

21 a t t e n d a n c e .

22 * Sec. 6. AS  1 2 . 4 5 . 0 4 5  is a m e n d e d  to read:

23 Sec. 1 2 . 4 5.045. E V I D E N C E  O F  P A S T  S E X U A L  C O N D U C T  IN T R I A L S  FOR

24 S E X U A L  O F F E N S ES [OF R A P E  A N D  A S S A U L T  W I T H  I N T E N T  T O  C O M M I T  RAPE]. (a)

25 In p r o s e c u t i o n s  f or the c r i m e s  [CRIME] of s e x u a l  a s s a u l t  in any de-

26 g r e e , s e x u a l  a b u s e  of a m i n o r  in  any d e g ree, or u n l a w f u l  e x p l o i t a t i on

27 of a m i n o r ,  or  an  a t t e m p t  to c o m m i t  any of t h ese c r i m e s  [ S E X U A L  AS-

28 S A U L T  I N  A N Y  D E G R E E ] ,  e v i d e n c e  of the c o m p l a i n i n g  w i t n e s s '  p r e v i o u s

29 s e x u a l  c o n d u c t  m a y  [SHALL] not be a d m i t t e d  n o r  r e f e r e n c e  m a d e  to it in
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the p r e s e n c e  of the j u r y  e x c e p t  as p r o v i d e d  in t his s e c tion. W h e n  the 

d e f e n d a n t  s e eks to a d m i t  the e v i d e n c e  f or an y  p u r p o s e ,  t hu -defendant 

m a y  a p p l y  f or an  o r d e r  of the c o u r t  at a ny tim e  b e f o r e  or d u r i n g  t he 

t r i a l  o r  p r e l i m i n a r y  h e a r i n g .  A f t e r  t he a p p l i c a t i o n  is made, the 

co urt s h a l l  c o n d u c t  a h e a r i n g  in  c a m e r a  to d e t e r m i n e  the a d m i s s i b i l i t y  

of the e v i d e n c e .  If the c o u r t  finds that e v i d e n c e  o f f e r e d  by the 

d e f e n d a n t  r e g a r d i n g  the s e x u a l  c o n d u c t  of  the c o m p l a i n i n g  w i t n e s s  is

r e l e v a n t ,  a nd that the p r o b a t i v e  v a l u e  of  the e v i d e n c e  o f f e r e d  is not

o u t w e i g h e d  by the p r o b a b i l i t y  that its a d m i s s i o n  w i l l  c r e a t e  u n d u e  

p r e j u d i c e ,  c o n f u s i o n  of the i s sues, or  u n w a r r a n t e d  i n v a s i o n  of the 

p r i v a c y  of the c o m p 1 a i n i n g  w i t n e s s ,  the court s h a l l  m a k e  an  o r d e r  

s t a t i n g  w h a t  e v i d e n o .  m a y  be i n t r o d u c e d  and the n a t u r e  of the q u e s ­

tions w h i c h  m a y  [SHALL] be  p e r m i t t e d .  T h e  d e f e n d a n t  m a y  t h e n  o f f e r  

e v i d e n c e  u n d e r  the o r d e r  of the court.

* Sec. 7. A S  1 2 . 6 2 . 0 3 5 ( a )  is a m e n d e d  to read:

(a) N o t w i t h s t a n d i n g  an y  o t h e r  p r o v i s i o n  of law, a n  i n t e r e s t e d  

p e r s o n  as d e f i n e d  in (e) of t his s e c t i o n  m a y  r e q u e s t  f r o m  the c o m m i s­

sio n  r e c o r d s  of all c o n v i c t i o n s  fo r  c r i m e s  that m i g h t  p o s e  a r i s k  to a 

c h i l d  [ I N V O L V I N G  C O N T R I B U T I N G  T O  T H E  D E L I N Q U E N C Y  O F  A  M I N O R  A N D  A N Y  

SEX C R I M E S ]  of a p e r s o n  w h o  h o l d s  or  a p p l i e s  f or a p o s i t i o n  in w h i c h  

the p e r s o n  h as or  w o u l d  h a v e  s u p e r v i s o r y  or d i s c i p l i n a r y  p o w e r  o v e r  a 

m i n o r .  Th e  c o m m i s s i o n  s h a l l  a u t h o r i z e  th e  d i s c l o s u r e  of the i n f o r m a­

ti o n  to the r e q u e s t i n g  i n t e r e s t e d  p e r s o n  a n d  s h a l l  p r o v i d e  a cop y  of 

the i n f o r m a t i o n  to the p e r s o n  w h o  is the s u b j e c t  of  the request.

*  Sec. 8. AS 1 2 . 6 2 . 0 3 5 ( e ) ( 1 )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(1) " c r i m e  that m i g h t  p o s e  a r i s k  to a c h i l d "  i n c l u d e s  a 

v i o l a t i o n  or  a t t e m p t e d  v i o l a t i o n  of p r e s e n t  or f o r m e r  A l a s k a  s t a t u t e s  

r e g a r d i n g  the o f f e n s e s  n o w  d e s i g n a t e d  as m u r d e r ,  m a n s l a u g h t e r ,  n e g l i­

gent h o m i c i d e ,  a s s a u l t ,  r e c k l e s s  e n d a n g e r m e n t , k i d n a p p i n g ,  c u s t o d i a l

HB 88 -4-



A 4 Seattle Post-Intelligencer, Friday. Aorrt 2 7 .1 9 3 4  *

WASHINGTON (A P ) -  A na­
tional conference on the sexual 
abuse ot children opened yesterday 
morning with the s lan lin g  disclosure 
by Sen. Paula Hawkins that she was 
sexua lly  abused by a 60-year-old 
neighborhood man when she was 5.

" I t  affects you fo r a life tim e." 
Hawkins said o f ihe molestation, 
which occurred when her fam ily 
lived in California.

Equally traumatic, s h ;  said, was 
her ensuing court appearance before 
a judge who thought she was lying 
about the incident.

Hawkins. 57, R -F lorida . said her 
disc losure of the childhood episode 
was unplanned and ve ry difficu lt. 
She never had even told her husband. 
She said she decided it was impor­
tant to reveal the incident to show 
that sexual abuse can happen to 
anyone.

The freshman senator spoke at

the opening session o f the Third 
National Conference on Sexual Vic- 
tim irauon o f Children, sponsored by 
the Children's Hospital, National 
Medical Center.

" I 'm  lucky, I told my m other." 
she said, adding that h e r parents 
believed her. supported her and 
helped her avoid lasting problems 
from  the incident.

Hawkins said the e lderly  neigh­
bor who once reached inside her 
clothing had attracted children to his 
home by giving them candy and toys, 
and offe ring  to baby sit while their 
m others went shopping.

She said the man involved was 
taken to court a fte r her mother 
checked with other parents and 
learned that several neighborhood 
children had suffered s im ila r abuse.

But when she appeared in court, 
Hawkins said, " I  was embarrassed

and hum iliated" because the judge 
treated her as i f she were lying.

The e lde rly  man was released 
and continued to abuse children, she 
said.

Now. she said, "when children 
complain, I believe them ."

Hawkins said the court m em ory 
is "v e ry  vivid . . . how tiny I was 
and how huge the other people 
w ere ." The lawyers, she said, were 
terrib le .

" I t  took me a long time to get 
ove r it.”  she said. " I f  there is a scar 
in my mind, it's that we didn't win 
the case."

Hawkins appeared on a panel of 
the Senate Children's Caucus headed 
by Sen. Christopher Dodd. D-Conn.. 
who estimated that an incident of 
child sexual abuse occurs in the 
United States about once every two 
minutes. He said one victim  in five is 
Sec SENATOR , Page A-t

S e n . P au la  H aw kins urges 
paren ts to be m ore explicit in 
telling children how to handle 
improper sexual advances.

Senator reveals”she was 
sexually abused as child

r F rom  Page A-l
younger than 7. 

c  Most abused children a re  victims 
o f people they know and trust, such 
as friends, fam ily members and 
neighbors. Dodd said. Boys and 
infants a re  not exempt.

' Kee M cFarlane o f the Child 
Sexual Abuse Diagnostic Center in 
Los Angeles confirmed Dodd's esti­
mates. She said she knows o f cases 
involving infants on ly 15 months old. 
in which diapers were removed to 
abuse the child.

Judge Reggie Walton o f the 
D istrict o f Columbia Superior Court 
agreed with Hawkins’ comments 
about h e r court appearance as a 
child.

" I t  is a traumatic experience fo r 
a child to come into a courtroom  
befo re a group o f strangers and 
testify about something they prob­
ab ly consider humiliating and d irty ." 
Walton said.

Hawkins urged parents to listen 
to their children and to warn them in 
explicit term s about wrong behavior, 
shunning vague ta lk about "im proper 
hugs."

"The delicateness o f the subject 
is fo r a bygone e ra . the Victorian 
e ra ." she said "Y ou  have to d irectly 
tell a child. If a man holds you in his

arm s and puts his hands in your 
panties, that's wrong.'

"That's a ll that happened to me. 
I told m y mother, I didn't under­
stand why this man put his hands in 
my panties."

M cFarlane said that sim ply 
warning children to say "n o " isn:t 
enough. " I  know of hundreds o l 
cases o f children who said 'no.' who 
begged 'no.' and it didn't help ," she 
said.

Court procedures providing a 
confrontation with the accuser a re  
designed fo r adults, said M cFarlane. 
and they cause special problems fo r 
children who may be facing a 
teacher o r  neighbor.

She explained that children must 
be convinced that parents are  aware 
that sexual abuse can happen and 
that they can confide in their parents 
without losing their love.

" I f  they (ch ild ren ) have never 
heard about it from  us and the first

time they hear about these things is 
someone tricking them, o r threaten­
ing them ," the children don't know 
how to respond, M cFarlane said.

She cautioned. "D o  not underes­
tim ate the extremes to which people 
w ill go to silence ch ildren ."

Hawkins, one o f two woman 
senators, was bom in Salt Lake City, 
Utah. She and her husband, bustress- 
man Walter Hawkins, reside in 
W inter Park , F la . They have three 
children.

Elected in 1950 to the seat 
fo rm e rly  held by Sen. R ichard Stone, 
D -F la ., Hawkins is viewed as a 
conservative on som e social and 
economic issues.

She describes herse lf as a house­
wife and has long been m ierested in 
legislation to protect and help chil­
dren . In 1952. she pushed a measure 
through Congress that set up a 
nationwide system fo r  locating miss­
ing children.



ence victims do not first seek help 
nt. Rather, they obtain formal pro- 
hc courts in an e ffo rt to temporarily 
violence and harassment from the 
ny o f  these orders arc issued by civil 
ation is a civil offense not subject 
tsider the matter to be one in which 
itervene. By their inaction, law cn- 
re unintentionally eroding the pro- 
securcd from the court and possibly 
scalation o f violence, 
pal objective o f the protection order 
harm, law enforcement personnel 

in force the intent o f  the order, 
on o f  the order is usually a civil o f- 
olve criminal behavior. The existence 
>rder often gives the officer a basis 
o file  charges fo r trespass, dislurb- 
r appropriate criminal offense. The 
rest then in turn becomes the basis 
>ose a contempt order or other ap- 
>n the abuser.
ith prosecutors and judges, law en- 
should develop special policies fo r 
priate enforcement o f  ail protection 
>olicies have been articulated, com- 
j f  law enforcement supervisors, o f- 
:rs must be initiated, followed by 
ing to ensure that the policies arc 
Education and Training Rccom-

’.ecoinmendation 5 :
protection orders should be available
; ami sheriffs’ offices.

Recommendations for 
Prosecutors r c w o

O ta ..
on

1. Prosecutors should organize special units to proc­
ess fam ily violence cases and wherever possible should 
use vertical prosecution.

• The units should work closely with victim assistance 
providers.

•  The units should review all law enforcement reports 
involving incidents o f  fam ily violence whenever 
possible.

2. The victim should not be required to sign a formal 
complaint against the abuser before the prosecutor files 
charges, unless mandated by slate law.

3. Whenever possible, prosecutors should not require 
family violence victims to testify at the preliminary 
hearing.

4. Prosecutors should adopt special policies and pro­
cedures fo r child victims. These should include:

•  Presenting hearsay evidence at preliminary hearings 
so the child is not required to testify in person;

• Presenting, with consent o f counsel, the child's trial 
testimony on videotape;

•  Use o f anatomically correct dolls and dra» /ings to 
describe abuse; and

• Limiting continuances to an absolute minimum.
5. I f  the defendant docs not remain in custody and 

when it is consistent with the needs o f  the victim, the pros­
ecutor should request the judge to issue an order restrict­
ing the defendant’s access to the victim as a condition 
of setting bait o r releasing the assailant on his own 
recognizance. I f  (lie condition is violated, swift and sure
enforcement o f  the order and revocation o f release arc 
required.

nmendation 4.

econnnendation 6: 
disturbance calls, law enforcement 
ment violations o f  pre-trial release 
j r l  should verify (he facts and cir- 
ry fo r the prosecutor to request 
lease.

nmendation 8.

Discussion

Prosecutors Recommendation 1:
Prosecutors should organize special units to process fmn- 
•l.v violence eases and wherever possible should use ver­
tical prosecution.

* The units should work closely with victim assistance 
providers.



lie 's a very good liar. 
He looks very sincere. 
He promises anything 
you want to hear. He 
promises that he will 
do anything, lots o f  
tears and, 'I 'in so 
sorry, and I  love these 
children, t would never 
do it again . , . ‘  You 
want to believe that it's 
just a mistake, but it's 
not a mistake.—a 
victim

The beatings started 
gradually and escalated 
over the fifteen year 
period we lived 
together, l-'irst [they/ 
were accidents, then 
something I  deserved 
o r provoked.—a victim

• aiw U I...Joimuw  .o .c i*  an tuvt emoiceim .ni reports 
involving incidents o f  fam ily  violence whenever pos­
sib le.

3ccausc family violence involves offenses inflicted not 
only against the individual but against the state as well, 
prosecution is a critical clement o f  intervention. Pros­
ecutors can play a key role in holding a l users account­
able fo r their actions and at the same time help to pre­
vent future violence. But without special units successful 
prosecution o f  family violence cases is rare. At each suc­
cessive stage in the justice system, the number o f  active 
cases drops dramatically.15

The trauma and aftermath o f  violence within the fam­
ily has a profound and significant effect upon both the 
abuser and victim. Too often abusers deny, minimize or 
excuse their violent behavior. Even after the most violent 
and destructive episodes, abusers typically go through a 
period o f  remorse seeking reconciliation and forgiveness. 
Unfortunately, repentance is generally shortlived. W ith­
out seme type o f  intervention, the violence commoniy 
escalates in frequency and intensity.

In addition to suffering physical injuries inflicted by 
the abuser, victim? o f  family violence often blame 
themseives fo r the abuse. Guilt, shame and embarrass­
ment make them reium nt to seek help and increases their 
feelings o f  isolation and hopelessness. Because violence 
is often learned behavior, many victims may even regard 
violence as a normal part o f  a relationship.

Fear o f  further violence, particularly fear o f  reprisals 
from an abuser who is angered by the steps the victim 
has taken fo r protection, often makes the victim hesitant 
to participate in the criminal justice system. Economic 
or ional dependence, promises o f  change from the 
abuser, o r a fear that the family might separate also con­
tributes to a victim’s reluctance to cooperate with criminal 
proceedings.

Prosecutors must recognize that these special concerns 
o f  family violence victims need not make them unwilling 
or uncooperative complainants and witnesses. Rather, 
prosecutors must approach cases o f family violence from 
a fresh perspective and be flexible and sensitive in deal­
ing with the emotional complexities o f  these cases. To 
most effectively build upon police intervention, pros­
ecutors should organize special units to process family 
violence cases.30

Stal led with both attorneys and victim assistance p ro ­
fessionals o r volunteers, the unit should review s.!; law 
enforcement reports involving incidents o f  family vio;cncc 
whenever possible (See Law Enforcement Recommenda­
tion 1). No: all cases will be appropriate fo r prosecution. 
However, in all cases, victim assistance personnel can pro­
vide important referral information to both the victim 
and abuser. Sources o f  treatment and counseling are par­
ticularly important fo r families working to resolve the 
underlying causes o f  abuse and break the cycle o f  
violence. Prevention o f  future violence is definitely the 
goal. Referrals a iio  can be made fo r housing, medical 
services, financial aid and other sources o f emergency 
assistance.

In cases that do go forward, *he victim assistance p ro­
fessionals and volunteers can provide important advice 
and support to the victims as wei! as the prosecutors. In 
addition to making referrals to service and treatment 
resources in ;ne community, victim assistance personnel 
can familiarize the victim with the criminal justice proc­
ess and ensure victim participation in every stage o f  the 
court proceeding. The companionship and reassurance 
o f the victim assistance professionals and volunteers also 
can help the victim to deal w:»h harassment o r intimida­
tion by the abuser and to prevent further victimization. 
Victim assistance personnel also can help to facilitate con­
venient court dates, arrange transportation to court p ro­
ceedings, ensure that the victim has a secure place *o wait 
before testifying, and intercede with employee or 
creditors o f  the victim. Working Nosely to support .he 
victim, victim assistance professionals and volunteers aho 
can aid the prosecutor by increasing victim understand 
ing and cooperation.

The attorneys o f the unit develop an expertise in deal­
ing with family violence that results in more accurate case 
evaluation and more effective prosecution. The creation 
o f  a special unit also fosters the development o f  an in­
dividual bond o f trust and concern between the victim 
and a prosecutor sensitive to the complexities o f  fam ily 
violence.

Prosecutors Recommendtion 2:
The victim should not be required ' a sign a form al com­
plaint against the abuser before the prosecutor files 
charges, unless mandated by state law.

Vertical prosecution 
develops trust between 
the victim and the 
prosecutor. An in­
dividual relationship o f  
trust and concern that 
both minimizes the 
negative aspects o f  the 
legal process and also 
strengthens the case.— 
Prosecuting Attorney 
Norm Mateng



The fact is I hat more 
cases end up not being 
prosecuted because the 
victim. . .decides to 
f o ld  his tent. This f a d  
o f  life has lo be dealt 
with and the advocate 
program is our way o f  
doing that.—District 
Attorney Sam Millsap

As a prosecutor, I  have 
seen relief on a 
woman's face , re lief 
when I  have said, '/ 
am sorry, I  am not 
waiving". . .it works, it 
really docs work.—  
Prosecutor "S am " 
Aaron

When there is sufficient eviccnce ot criminal conduct 
:o  file charges against the abuser, the prosecutor should 
not first require the victim to sign a formal complaint.21 
Requiring the victim to do so makes it appear that the 
victim is responsible fo r  charging the abuser. Given that 
impression, the defendant will often harass, threaten or 
otherwise attempt to intimidate the victim into dropping 
the complaint. 7 V  P. vJvC utor must relieve the victim o f  
this pressure by filing .barges without requiring the vic­
tim to sign the form al complaint. It is the prosecutor, 
on behalf o f  the state, and not the victim, who initiates 
prosecution when the elements o f  criminal conduct have 
been determined. The prosecutor and the judge, not the 
victim, determine whether the case is prosecuted or 
dismissed.

Anyone who has worked in this area has experienced 
situations when the victim does not want to go forward. 
That desire is manifested in several situations.

A witness simply mav fail to appear even though sub­
poenaed. Such a failure may reflect the witness’ desire 
to no longer see the case proceed, but it also may be the 
result o f  intimidation or actual injury. It is incumbent 
on the prosecutor lo  investigate the case.

Another situation arises when the victim voices a desire 
to have the matter dropped. As has been discussed, these 
victims are frequently ambivalent about the entire proc­
ess and what would best suit their needs.

Some hesitation may be fear o f  the unknown. But 
when victims actually find themselves in court presented 
with the opportunity to testify, they frequently become 
confident enough to do so.

I f  victims absolutely refuse to testify, the prosecutor 
should still require that they make a statement under oath 
to the court to that effect.

In appropriate cases, it may be possible to proceed by 
basing prosecution on prior inconsistent statements o f the 
victim or other witnesses to the crime. Such a decision 
is not lightly undertaken but the prosecutor might feci 
a given case is o f  sufficient seriousness to merit this 
approach.

Prosecutors Recommendation s :
Whenever possible, prosecutors should not require family 
violence victims to testify at the preliminary hearing.

Testifying in court against another family member or 
loved one can be a very painful experience. As unpleas­
ant as it may be to discuss the family situation and history 
o f  abuse in open court in front o f  strangers, it is even 
more disturbing to do so in the presence o f  the abusive 
family member. The preliminary hearing is one pro­
ceeding at which it should not be necessary fo r the vic­
tim to testify in person. At this initial examination o? the 
evidence to consider whether there is a sufficient basis 
fo r prosecution, there is no federal constitutional right 
to confrontation as there is at trial

The sufficiency o f  hearsay evidence at a preliminary 
hearing is firm ly established in the federal courts as well 
as a number o f  local jurisdictions. For the purposes o f 
the preliminary hparing, Inc testimony o f  the law enforce­
ment officer, or it. /estigator or other appropriate witness, 
that initially interviewed the victim, should be sufficient. 
The victim o f  fam ily violence is spared the harassment 
and intimidation caused by repeated unnecessary ap­
pearances, continuances, and confrontations with the 
abuser.

Prosecutors Recommendation 4:
Prosecutors should adopt special policies and procedures 
fo r child victims. These should include:

• Presenting hearsay evidence at preliminary hearings 
so the child is not required to testify in person;

• Presenting, with consent o f counsel, the child’s trial 
testimony on videotape;

• Use o f  anatomically correct dolls and drawings to 
describe abuse; and

• Limiting continuances to an absolute minimum.

Children who have been abused or sexually molested 
have suffered an extreme trauma. Successful case pros­
ecution requires sensitive treatment o f  these children to 
ensure that they are not further victimized in the court­
room. Special procedures will also result in the child being 
a more articulate and effective witness.

The special needs o f  the child must be considered from 
the in itia l investigative interview through case

Appropriate considera­
tion o f  the victim 
results in better 
cooperation with law 
enforcement, helps 
restore confidence and 
will, therefore, make 
the system work more 
effectively. This really 
is the bedrock, 
improving the 
confidence in our 
criminal justice 
system. —A ttorney 
General Kenneth 
Eikenberry
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These children do not 
su ffe r from  the 
trauma, usually o f  one 
sudden, frightening 
at lack, but in most 
cases were subjected to 
an abusive and secret 
relationship over a 
period o f  months, o r 
years.— Doris Stevens

She was asked exact 
limes and dates, which 
she told them she 
could not remember. 
She was then made to 
fec i that because she 
could not remember, 
she was lying.—a 
victim's mother

development and prosecution, and imposition o f  
sentence. Task Force •testimony cited many instances 
where children were put through numerous and grueling 
interviews, repeated continuances and painful question­
ing in the cou rtroom ." Rather than giving the child the 
respect and compassion needed, these procedures reduce 
the child to an automaton, caught in the adult drama o f 
the courtroom .

To enable children to more easily and effectively relate 
the abuse they have suffered, prosecutors should adopt 
special procedures fo r child abuse *md molestation cases.

At the preliminary hearing the court considers only 
whether the evidence is sufficient to go forward with pros­
ecution. The prosecutor should not require the child to 
testify in person. Consistent with state procedures, a 
videotaped statement, testimony by the child to a law en­
forcement investigator, or other such presentations 
should be adequate. I f  the state rules o f  procedure do 
not provide fo r such presentation, the prosecuting offices 
should work with concerned citizen groups and 
iawmakers to modify the rules o f  procedure to make such 
a presentation possible (Sec Judges Recommendation 3).

The child ’s videotaped testimony also may be su ffi­
cient fo r use at trial with the consent o f  counsel and ap­
propriate waivers and stipulations from  the defendant 
(Sec Judges Recommendation 3). While it may appear 
that the defense may not consent to such a procedure, 
the defense runs a tremendous risk by insisting on the 
appearance o f  the child victim and subjecting a sym­
pathetic victim to cross examination. Thus it may be in 
the interest o f  both parties, and certainly in the interest 
o f  the child, to allow fo r the presentation o f  testimony 
on videotape.

In interviewing the child, it is particularly important 
that the prosecutor recognize the profound impact that 
crimes o f  abuse and molestation have on a child. Inter­
views and statements required for trial preparation should 
be kept to a minimum. The initial interview with the child 
should be videotaped to avoid repeated sessions o f  ques­
tioning. The prosecutor also should use anatomically cor­
rect dolls o r drawings to help the child describe the 
^buse.23

Repeated continuances can be extremely damaging to 
a child. It is important fo r a child to be able to put the 
incident behind him and get on with his life. Certainly 
parents may be reluctant to permit their child to continue 
in a system fraught with unnecessary delay. Delay also

can weaken the prosecution’s case as the child’s memory 
o f  the crime may diminish. Prosecutors should vigorousiy 
oppose any attempt to delay cases involving child victims 
and should absolutely minimize continuances.

Prosecutors Recommendation 5:
I f  the defendant does not remain in custody and when 
it is consistent with the needs o f the victim, the prosecutor 
should request the judge to issue an order restricting the 
defendant’ s access to the victim as a condition o f setting 
bail o r releasing the assailant on his own recognizance. 
I f  the condition is violated, swift and sure enforcement 
o f the order and revocation o f  release arc required.

See Judges Recommendation 8.

Recommendations for 
Judges

1. A wide range o f dispositional alternatives should 
be considered in cases o f fam ily violence. In all cases, 
prior to sentencing, judges should carefully review and 
consider the consequences o f the crime on the victim.

2. Judges should treat incest and molestation as 
serious criminal offenses.

3. Judges should adopt special court rules and pro­
cedures fo r  child victims. These should include:

• The use o f hearsay evidence at preliminary 
hearings;

• Appointment o f a special volunteer advocate fo r 
children, when appropriate;

• A presumption that children are competent to 
testify;

• Allowing the child’s trial testimony to be pre­
sented on videotape with agreement o f counsel;

• Flexible courtroom settings and procedures; and
• Carefu lly managed press coverage.

4. Protection orders should be available on an 
emergency basis in fam ily violence cases.

5. Judges should establish guidelines fo r expeditious 
handling o f fam ily violence cases.

6. Judges should admit hearsay statements o f family 
violence victims at the preliminary hearing.

/  fe e l that being a 
victim o f  the criminal 
is terrible enough, but 
when you're then. . .a 
victim ai the hands o f  
the justice system, il is 
a travesty.—a victim



The physical abuse 
escalated during the 
marriage in frequency 
and seriousness over 
lime and so did my 
feelings o f  g rill, o f  
shame about it, o f  
dependence on the relg; 
iionship and a 
desperate desire to be a 
belter person so he 
would not beat me.— a 
victim

7. Expert witnesses should be allowed to testify in 
fam ily violence cr.scs to fcmiiicrize the judge and ju ry  
with the dynamics o f  violence within the fam ily.

j .  <n grantirg bail or releasing the assailant on his own 
recognizance, me judge snould impose conditions that 
restrict the defendant’s access to the victim and strictly 
enforce the order.

Discussion

Judges Recommendation 1:
A wide range o f dispositional alternatives should be con­
sidered in cases o f family violence. In all cases, p rio r to 
sentencing, judges should carefully review and consider 
the consequences o f  the crime on the victim.

Just as the courtroom is the ultimate focus o f  the 
criminal justice system, the imposition o f  a just sentence 
is the desired culmination o f  any criminal judicial p ro­
ceeding. The sanction rendered is not only punishment 
fo r the offender bur. also an indication o f  the seriousness 
o f  the criminal conduct and a method o f  providing p ro­
tection and support to the victim. Too often, in fam ily 
violence cases, the sentence fails on all three counts.

The criminal justice system has traditionally considered 
fam ily violence to be a personal matter that should be 
resolved without resort to the legal process. Placing the 
family, ideally a source o f  unity and support, into the 
adversarial setting o f  a courtroom seemed unthinkable 
and inappropriate. However, the testimony o f  hundreds 
o f  fam ily violence victims demonstrates that judges and 
judicial proceedings are critical components necessary to 
end the violence and restore the vitality o f families caught 
in the abusive cycle.24

In all cases when the victim has suffered serious in­
ju ry , the convicted abuser should be sentenced to a term 
o f incarceration. In cases involving a history o f  repeated 
abusive behavior or when there is a significant threat o f 
continued harm, incarceration is also the preferred 
disposition. In serious incidents o f  violence, incarcera­
tion is the punishment necessary to hold the abuser ac­
countable fo r his crime. It also clearly signals the 
seriousness with which the offense is viewed by the com­
munity and provides .'ecure protection to the victim.

In many instances, the victim simply wants an end to 
the violence. Particularly when financially dependent on

the abuser, the victim, fearing incarceration o f  the 
person who is the sole source o f  economic support, is 
reluctant to seek the aid o f  the court. In these and other 
appropriate cases, judges should use a variety o f  sentenc­
ing and incarceration alternatives.

When some type o f  confinement is essential, judges 
may sentence abusers to weekend o r evening incarcera­
tion. Such sentences punish the abuser yet still allow him 
to continue to work and provide financial support to his 
family. Judges also should use other creative types o f 
sentences that include no-coniact orders o r work 
furloughs that hold the abuser accountable fo r his crime 
and yet permit continued economic support to the family.

When appropriate, other alternatives should be used. 
With criminal charges and formal courtroom proceedings 
pending, pre-trial diversion requires an abuser to par­
ticipate in a treatment or counseling program. Com­
ponents o f  court-mandated treatment programs should 
include instruction in anger management and non-violent 
conflict resolution. Upon successful completion o f  the 
treatment program and any other conditions o f  diversion, 
the trial is indefinitely postponed.

Pre-sentence diversion, while allowing conditional 
release, requires a convicted abuser to participate in the 
same kind o f  treatment program. As in pre-trial diver­
sion, sentencing and possible incarceration are indefinitely 
delayed upon successful completion o f  treatment and any 
other diversion condition. In either type o f  diversion, 
failure to participate in or successfully complete treatment 
should result in immediate resumption o f  prosecution or 
sentencing.

Making the abusers accountable fo r their conduct in­
cludes financial responsibilities. In addition to con­
tributing to the cost o f  their own treatment, abusers 
should also, when appropriate, provide restitution to the 
victim fo r expenses incurred as a result o f  the violence. 
Judges should order the abuser to reimburse the victim 
for all expenses resulting from  the crime. These should 
include lost wages, medical, counseling and other treat­
ment fees, and replacement value o f  any property 
destroyed by the abuser. In the event that a judge does 
not issue such an order, he should specifically state his 
reasoning fo r not doing so in the record. In many cases, 
members o f  the fam ily, other than the direct victim, are 
affected by the abuse. This is particularly applicable 
to children who have witnessed spouse abuse or the

IVe should altempt to 
look at the crime they 
have committed, the 
length and extent o f  
llie ir utilise o f  a child, 
and ihul should be the 
determining facto r on 
what happens to them, 
not lots o f  extraneous 
factors. —Jennifer 
James, Radio and 
Television 
Commentator

I  think that. . . when 
we venture too fa r  
away from  notions o f  
accountability and 
punishment and too fa r  
into a straight treat­
ment modality with no 
components o f  puntive 
sanctions, that we 
allow offenders to look 
at I hi 'isclvcs as 'sick' 
and therefore somehow 
less accountable f o r  
their actions than other 
people.— Prosecutor 
Rebecca Roe



Believe what kids say. 
I f  a child says 
something. . .1 think 
you need to pay atten­
tion to that.—a victim

The judge represents 
the law to individual 
offenders who are 
brought into court.
The judge's altitude, 
statements and actions 
can communicate to an 
abuser that their 
violence is cruel, it is 
cruel and criminal 
behavior which will not 
be tolerated by our 
society.—Judge Roy O. 
Gulley

innoce:.: parent in Cases o f  incest. Their treatment fees 
also should be paid by the abuser.

As noted by the President’ s Task Force on Victims o f  
Crime, only the victims can truly convey the consequences 
o f  the crime they have suffered. !t is especially impor­
tant in fam ily violence cases that judges consider victim 
impact statements prior to sentencing. In the calm o f the 
courtroom , weeks o r months after the abuse, with ob­
vious physical injuries healed, violence within the family 
may seem very fa r removed. But fo r the victim, the 
physical and emotional scars, to say nothing o f  the finan­
cial burden, continue. Judges must carefully w igh these 
very painfu l and long-lasting effects o f  abuse in render­
ing a punishment that is commensurate with the in­
ju ry .

Judges and the sentences they impose can strongly re­
enforce the message that violence is a serious criminal 
matter fo r which the abuser will be held accountable. 
Judges should not underestimar their ability to influence 
the defendant's behavior. Even a stern admonition from  
the bench can help to deter the defendant from  future 
violence.25 In serious cases, incarceration is the only 
punishment that fits the crime. In other cases judges 
should carefully consider the impact o f  the abuse and the 
punishment on not only the victim and the abuser, but 
the entire family. Using innovative and creative sentences 
that include an effective treatment provision fo r the 
abuser, judges play a significant role in ending the pres­
ent abuse and help to break the tragic cycle o f  violence.

Judges Recommendation 2:
Judges should tr at incest and molestation as serious 
criminal offenses.

Because incest and child molestation arc such heinous 
and reprehensible offenses, many in the community con­
tinue to minimize or deny the existence o f  the problem. 
The very children and parents whose lives are shattered 
by these horrible crimes may conceal or deny their un­
thinkable victimization. Even the criminal justice system, 
confronted with these crimes, wants to believe they are 
the result o f  mistakes or misunderstandings. This disbelief 
not only compounds the unjust guilt and blame suffered 
by the child, but also allows the offender to continue to 
prey on children with impunity.

Judges must take the lead in exploding the mytns sur­
rounding the sexual assault o f  children and treat incest 
and molestation as serious criminal offenses. Children 
rarely ever lie about sexual abuse. However, false retrac­
tions o f  true complaints may be common where children 
arc pressured not to testify against a relative or friend. 
While a child might not suffer obvious physical injury, 
the deep emotional and psychological scars may never 
heal. The child’ s youth and innocence arc marred by a 
crime whose name they do not even know.

Yet the perpetrator is most often someone the child 
docs know, or even loves and trusts. Just as the children 
who arc victims o f  sexual assault come from  every social 
and economic level, so too, do the offenders. In fact, the 
incest perpetrator or child molester may well be a 
respected, prominent member o f  the community. A l­
though the perpetrators may be dangerously violent or 
use other means o f  intimidation or threats o f  harm to 
sexually assault children, other molesters never use force. 
Rather, they seduce children into sexual activity with 
trickery and deception.

Task Force testimony suggests that incest offenders 
may act with motivations far different than other child 
molesters and may in some instances be amenable to 
treatment.26 However, the molester, a stranger or an 
unrelated, trusted adult, who sexually assaults a child is 
rarely, i f  ever, susceptible to treatment.27 Moreover, the 
despicable sexual preference fo r children is a conscious 
choice that escalates in frequency throughout the 
pedophile’ s life. Judges must hold these offenders ac­
countable fo r their contemptible behavior by imposing 
sentences commensurate with the devastating harm suf­
fered by the child. Incarceration, whether in hospitals, 
treatment centers o r prisons, is absolutely essential to the 
protection o f  the nation’s children. The only true pro­
tection fo r children from  a pedophile is incapacitation 
o f the offender.

Judges Recommendation 3:
Judges should adopt special court rules and procedures 
fo r child victims. These should include:

• The use o f hearsay evidence at preliminary hearings;
• Appointment o f a special volunteer advocate fo r 

children when appropriate;
• A presumption that children are competent to 

testify;

Contrary to lingering 
myths, the pedophile 
child molester is 
neither a strong man 
nor a dirty o ld  man in 
a wrinkled raincoat 
with a bag o f  candy.
He typically knows his 
victims.. ,  .He dresses 
and looks like everyone 
else.—FB I Special 
Agent Kenneth 
Loaning

From my own 
experience. . .once it is 
out in the open within 
the fam ily  that the 
incest is happening, . . 
the person doing the 
abusing isn V likely to 
continue because 
everybody knows then. 
You can 'I gel away 
with it.—a victim

[The sex offender/ 
needs to be policed f o r  
the rest o f  his life .—a 
victim

There is no known 
cure f o r  pedophilia. 
Pedophilia. . .is a way 
o f  life .—Oct. L loyd  
Marlin



My daughter had been 
abused not only by her 
father but by a 
criminal justice system 
entangled in it ’s own 
ambiguities.—a victim

• Allowing the child’s trial testimony to be presented 
on videotape with agreement o f counsel:

9 Flexible courtroom settings and procedures: and
9 Carefu lly managed orcss coverage.

Testifying in court can be an overwhelming and ex­
tremely trying experience fc r any victim o f  crime. The 
ordeal can be even more devastating fo r victims o f  fam ­
ily violence who must publicly reveal the humiliating and 
embarrassing details o f abuse. Children are especially 
vulnerable in the courtroom . They typically feel they are 
somehow tc blame fo r their victimization. Repeating and 
reliving the abuse through direct testimony and vigorous 
cross-examination further compounds their guilt and con­
fusion. They become the pivotal players in ar. unfolding 
adult drama they cannot understand. The initial trauma 
inflicted upon the very young must not recur in the cour­
troom . Judges should adopt special rules and procedures 
that enable these victims to more com fortab ly 
and effectively communicate the harm they have suf­
fered.

The preliminary hearing is no! a trial. It is the initial 
judicial examination o f  the facts and circumstances o f  
the case where the court determines only whether the 
evidence is sufficient to continue with further prosecu­
tion. Children should not be required to testify in per­
son (See Prosecutors Recommendation 4). Videotaped 
statements o r other hearsay testimony made to an ap­
propriate official should be sufficient.

For a ll court hearings and proceedings, judges should 
consider assigning a specially trained, volunteer advocate 
to represent the interests o f  the child. In addition, the 
volunteer may complete an independent investigation o f  
the case, separate and apart from  those conducted by the 
court or protective services. Concentrating on one child’ s 
case, the volunteer will have sufficient time to research 
the facts o f  the case.28 The volunteer also can facilitate 
communication among all elements o f  the system work­
ing on the case, whether it be the court, protective serv­
ices, foster care, school system or health facilities, to en­
sure that the child receives the proper care and services.

Young children have traditionally been deemed in­
competent to testify in any court proceeding because they 
are believed to be unable to distinguish right from wrong, 
fact from fantasy. Because the victim is often the or.Iy

witness to the crime, a child ’ s testimony may be critical 
to the prosecution o f  the case. Children, regardless o r 
their age, should be presumed to be competent to testify 
in court. A child’s testimony should be allowed into 
evidence with credibility being determined by the ju ry . 
The ju ry  should be carefully instructed not to hold the 
child to adult standards o f  credibility, but to consider the 
testimony in light o f  the child’s age, maturity, and level 
o f  development.

To lessen the victim’s trauma o f testifying in court, 
innovative methods must be explored. For instance, 
testimony could be videotaped in a therapeutic at­
mosphere, fo r presentation at trial with stipulation by the 
parties to both procedure and identification (See Pros­
ecutors Recommendation 3). The questioning could be 
done by an objective therapist in a relaxed setting with 
one-way mirrors. The defendant could observe the ques­
tioning but the child would not be required to actually 
see the defendant. The pr „on questioning the child could 
be fitted with an earpiece to allow questions from  the 
prosecutor and the defense attorney to be presented in 
a nonthreatening manner.'9

The Task Force recognizes that these are substantial 
changes in procedure but modification o f  this nature may 
be requisite. Situations occur where time and again cases 
go unprosccuted because children are too frightened to 
testify before strangers and because parents refuse to sub­
ject them to such an ordeal. To reach a point at which 
these cases can be prosecuted and children can be p ro ­
tected, procedures must be devised which both safeguard 
the rights o f the accused and shield these children from  
further harm.

When the child does appear at tria l, the form al set­
ting and procedures o f  the courtroom can be terrifying. 
The intimidation may be mitigated greatly by special care. 
P rio r to testimony, the judge should take the child into 
chambers, introduce the attorneys and explain how the 
proceedings will be conducted. When testifying-, the child 
should be allowed to use a smaller version o f the adult 
witness chair or sit at a tabic with the judge and attorneys. 
The child also should be allowed to use drawings or 
anatomically correct dolls to describe the victimization 
i f  appropriate. Language that children can understand 
must be used fo r all questions. P rio r videotaping o f  
testimony must be used whenever possible (See Pros­
ecutors Recommendation 4).

. .  .the protection o f  
children, as f a r  as I  am 
concerned, is as impor­
tant a right. And I  
believe that videotaping 
children's testimony is 
extremely important, 
especially in the tender 
years.—Jcaninc P irro 
District Attorney

f!

The inability o f  young 
sexual assault victims 
to testify as effectively 
as adults and to con­
fro n t their perpetrators 
result in fa ilu re to p ro ­
vide justice f o r  them in 
many cases.— Dr.
Bruce Woodling
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/ U  uc  ready ourselves 
f o r  the holiday 
celebrations, battered 
women "s shelters 
throughout the U.S. 
arc readying themselves 
f o r  their busiest lime 
o f  the year. More 
women will seek help 
during this holiday 
season than any other 
time o f  the year. — 
Donna Medley, Service 
Provider

Court proceedings involving a chiid victim o r witness 
must not become a media event. When a youngster is a 
juvenile offender, his name is withheld and the court pro­
ceedings arc closed to the public. At a minimum, the same 
considerations should be given to the child victim.

Judges Recommendation 4:
Protection orders sh r -ld c : available on an emergency 
basis in fam ily violence eases.

Family violence is not a nine-to-five, Monday through 
Friday only, occurrence. In fact, family violence most 
often occurs after regular business hours and on weekends 
and holidays.30 To provide effective protection, courts 
must be readily accessible to family violence victims. P ro ­
tection orders should be available on an emergency basis, 
24-hours a day.

The protection order, usually a civil order, is granted 
by a judge based on his independent review o f  the facts 
and a finding that the abuser poses a serious threat o f 
intimidation, harassment or physical harm to the victim. 
For a limited period o f  time, the order restricts the 
abuser’s access o r contact with the victim. Family 
members who have ihe misfortune to suffer injury, 
threats or other abuse from another family member after 
hours should not have to wait until the start o f the next 
judicial day to obtain a protection order. Neither should 
the order be costly or require the assistance o f  an 
attorney.

Simple forms fo r obtaining the order and directions 
fo r filling them out should be available at the courtroom, 
all police stations and sheriffs’ offices (See Lasv Enforce­
ment Recommendation 5). Victims could pick up the 
forms and instructions at the courthouse during business 
hours and at the police station o r sheriff’ s office at all 
other times. Victims should then complete the form  pro­
viding all pertinent and necessary information about the 
abuser, the danger o f  further harm or injury and the relief 
requested. The duty judge or night judge would then 
review the application and render a decision in much the 
same way he considers after-hours requests fo r bail o r 
search warrants.

Judges Recommendation 5:
Judges should establish guidelines fo r expeditious han­
dling o f family violence cases.

Judges arc the ultimate legal authority in the criminal 
justice system. I f  they fail to handle fam ily violence cases 
with the appropriate judicial concern, the crime is 
trivialized and the victim receives no real protection or 
justice. Using the yardstick o f  the court to measure con­
duct, the attacker will perceive the crime as an insignifi­
cant offense. Consequently, he has no incentive to modify 
his behavior and continues to abuse with impunity. The 
investment in law enforcement services, shelter support 
and other victim assistance is wasted i f  the judiciary is 
not firm  and supportive.

Family violence is a complex criminal offense that has 
the seriousness o f  strangcr-to-strangcr crime but involves 
a victim and perpetrator who know and care fo r one 
another and usually live in the same house. The victim 
is a reluctant, fearfu l witness faced with equally 
undesirable alternatives: testifying against the abuser, 
which may lead to his incarceration and the loss o f  the 
sole source o f  economic support, o r hedging the 
testimony, which may jeopardize the conviction and allow 
the abuser to continue the violence.

Judges must recognize this enormous personal conflict 
faced by the victims o f  fam ily violence who so often 
simply want an end to the abuse. They should develop 
guidelines to expedite the processing o f  these cases and 
provide the protection necessary to the victim. Further, 
to ensure that family violence cases receive the ap­
propriate judicial consideration, judges should establish 
special dockets so that these matters do not compete with 
other criminal cases.31

Judges Recommendation 6:
Judges should admit hearsay statements o f  fam ily 
violence victims at the preliminary hearing.

See Prosecutors Recommendations 3 and 4.

Judges Recommendation 7:
Expert witnesses should be allowed to testify in family 
violence cases to familiarize the judge and ju ry with the 
dynamics o f violence within (he fam ily.

My sister asked what 
the record number o f  
postponements on a 
case such as this was. 
The clerk said that he 
remembered one case 
was delayed twelve 
times. . . .She then 
said ' Well, /  guess he 
will have to k ill me 
before this comes to 
tria l. ’ Il'e were 
postponed again that 
day to Ju ly M, 
1&S3—OH that day we 
buried my sister.—a 
victim's sister

O f all the crimes that the legal system deals with, 
family violence is perhaps the most perplexing and



I  fe e l a person who is 
the abuser should be 
taken out o f  the home, 
not the one who‘s be- 
ins abused.— a victim

misunderstood. It seems unthinkable that one fam ily 
member would violently abuse another. Judges and jurors 
too often assume that the victim could simply leave home 
i f  the attacks were tru ly threatening o r dangerous. Fu r­
ther. many believe the courts arc an unsuitable forum fo r 
fam ily violence cases. That members o f  the same fam ily 
should participate on opposite sides o f  an adverssxial pro­
ceeding seems dis urbingly incongruous.

But intervention by the criminal justice system, par­
ticularly the courts, can provide the real and necessary 
protection fo r the victim and the appropriate sanctions 
and deterrents fo r the abuser. To effectively accomplish 
both these objectives, the judge and the ju ry  must have 
a clear understanding o f  the dynamics ?nd complexities 
o f  fam ily violence. Expert testimony Yom qualified 
authorities is essential to acquire that insight.

Many judges now permit authorities to testify on the 
battered child syndrome.32 A few judges are beginning 
to allow expert testimony on the battered spouse 
syndrome.33 Courts should, when appropriate, admit 
into evidence testimony on the battered child and spouse 
syndromes. In addition, courts should allow testimony 
explaining the characteristics and effects o f  child sexual 
assault and cider abuse. Judges and ju ro rs will gain an 
explicit understanding o f  the shame, guilt, fear, and em­
barrassment associated with fam ily violence. Cognizant 
o f  the cyclical nature o f  violence within the family, the 
emotional, economic, and psychological dependencies be­
tween the victim and abuser, and the other fundamental 
aspects o f  abuse, they will be better able to understand 
the victim’s actions. Judges can develop effective 
remedies and render appropriate sanctions.

Judges Recommendation 8:
In granting bail o r releasing the assailant on his own 
recognizance, the judge should impose conditions that 
restrict the defendant’s access to the victim and strictly 
enforce the order.

An important reason fo r intervention and arrest o f  the 
perpetrator is to ovide safety fo r the victim. But un­
conditional release from custody may endanger the vic­
tim and allow the defendant to inflict further harm.

At arraignment, the defendant may have reason­
able bail set or be released on his own recognizance. In

granting pre-trial release, the judge should impose con­
ditions o r terms that restrict the offender’ s access to the 
victim. The conditions imposed should prohibit the de­
fendant from  making any contact, personal or otherwise, 
with the victim. I f  the parties were living together, the 
conditions should require the defendant, not the victim, 
to stay away from  the home. These conditions preserve 
the defendant’s right to release but at the same time con­
sider and provide fo r the victim’ s safety. With these 
restrictions imposed, the victim will not have to initiate 
a separate proceeding to obtain a civil protection order.

In addition to ordering the restrictions, the judge 
should verbally warn the offender that aouse is a criminal 
matter fo r which serious sanctions may be imposed. The 
judge should caution the abuser that release does not 
mean he is free to continue to harm or intimidate the vic­
tim. The judge should further inform  the abuser that 
violation o f  the conditions will result in revocation o f 
release. This judicial admonition sends a strong message 
to the abuser that he is accountable fo r his actions and 
that the victim has the support and protection o f  the 
criminal justice system'. But the judicial admonition is fo r 
naught i f  the judge does not enforce the order.

/  also make it very 
clear that society will 
not tolerate this sort o f  
behavior and that i f  he 
docs not fo llow  
through with the 
counseling, i f  he does 
not continue the no 
contact order, what­
ever, the court wilt re­
spond quickly, issue a 
warrant, have him 
brought immediately 
fo rth  and o f f  he will 
go to ja i l .—Judge Bar­
bara T. Yanick



1 0 6 0  Alaska 626 PACIFIC REPORTER, 2d SERIES

Ir"■i
5 ‘A

•s3.«
■gi?
ffi■hri •M.AW3V- •'

I
m  ■> * i. v-i
0  ;

:<7t
» !  
S i  . 
* ! •
# ?'•ft <1 .
1 3
it

Harold F. GREENWAY, Appellant, 
v.

STATE o f Alaska, Appellee.
No. 4754.

Supreme Court of Alaska.
Nov. 7, 1980.

Defendant was convicted in the Superi- 
c Court, Fourth Judicial District, Warren 
W. Taylor, J., o f rape, and he appealed. 
The Supreme Court held that testimony of 
rape victim’s mother and her school counsel­
or concerning victim’s complaint o f rape 
was admissible.

Affirmed.
Matthews, J., filed concurring opinion 

in which Rabinowitz, C. J., concurred.

1. Rape «=4S(1)
Testimony of rape victim’s mother and 

her school counselor concerning victim’s 
complaint of rape was admissible under spe­
cial hearsay exception concerning com­
plaints o f victims in sex crimes.
2. Rape «=48(2)

Testimony from either victim or wit­
nesses pertaining to details o f victim's com­
plaint is generally not admissible in crimi­
nal prosecution.

Dick L. Madson, Cowper & Madson, Fair­
banks, fo r appellant.

Natalie K. Finn, Asst. Disk Atty., Harry 
L. Davis, Dist. Atty., Fairbanks, Avrum M. 
Gross, Atty. Gen., Juneau, fo r appellee.
1. T h e re  is c on flic tin g  te stim ony  as to  w hethe r 

o r  n o t the v ic tim  a c tu a lly  to ld  h e r m o th e r o f 
the rape . Th e  v ic tim  testified  th a t she to ld  he r 
m o th e r o f  th e  rape  ab ou t th ree  d ays a fte r  the 
inciden t but the  m o th e r in te rp re ted  th is c on ve r­
sa tion  d iffe re n t ly  and denit d tha t she kn ew  o f 
the rape  un til a fte r  the v ic tim  to ld  h e r sch oo l 
c ou n se lo r in Sep tem be r. A  soc ia l w o rk e r  a lso  
te s tified  tha t she and  the m o th e r had d iscussed 
the v ic tim ’ s ra p e  and t h n  the m oth e r had in d i­
cated that h e r daugh te r nad to ld  h e r o f  the rape 
sh o rt ly  a fte r the  inciden t. The m o th e r adm it­
ted to  hav ing  seve ra l c on ve rsa tion s w ith  the

OPINION
Before RABINOWITZ. C. J.. CONNOR, 

BURKE and MATTHEWS, JJ.. and D I- 
MON D, Senior Justice.

PER CURIAM.
Harold Greenway was convicted of rap­

ing his thirteen year old stepdaughter. The 
rape occurred in July, 1978, on the banks of 
the Yukon River, near Greenway's summer 
fish camp. According to the victim, Grecn- 
way threatened to kill her if she told any­
one about the rape and, as a result, she told 
no one other than her mother 1 until Sep­
tember, when she reported the rape to her 
school counselor. At trial the State, over 
Greenway’s objections, presented testimony 
by the victim's mother and her school coun­
selor concerning her complaints o f rape. 
Greenway now contends that the trial 
court's failure to exclude this testimony as 
inadmissible hearsay constituted reversible 
error.1

The State contends that the statements 
in question were admissible under the spe­
cial hearsay exception concerning com­
plaints o f the victim in sex crimes. We find 
this argument persuasive.

[1 ,2 ] We recognized this exception in 
Torres v. State, 519 P.2d 788, 793 n.9 (Alas­
ka 1974):

[A]s Wharton points out, statements con­
cerning the crime o f rape or sexual as­
sault, shortly after the commission of the 
act are admissible as a recognized excep­
tion to the hearsay rule:

In a prosecution fo r a sex crime, such 
as rape or assault with intent to rape, it
soc ia l w o rk e r  but again  denied adm itted  k n ow l­
edge o f  the rap e  p rio r  to  h e r d augh te r's re p o rt 
lo  the sch oo l counse lo r.

2 . A p pe llan t a lso  c la im s as e r ro r  the adm ission  
o f the te s tim ony  o f the v ic tim  tha t she had to ld  
he r m o th e r, best friend , socia l se rv ice  w o rk e r  
and h e r sch oo l c ou n se lo r about the rape . H ow ­
eve r, n o  ob jec tion  w as m ade lo  th is te s tim ony  
and. in fac t, the appe llan t agreed th a t it sh ou ld  
be adm issib le . T h e re fo re , this c la im  o f  e r ro r  
was w a ived .
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tive to fabricate which antedated the rape 
there was also a specific event which could 
have supplied a motive to fabricate which 
occurred after the victim complained o f the 
rape to her mother but before she com­
plained of the rape to the school counselor.

Where there are several events which 
supply a motive to fabricate, evidence o f a 
statement consistent with the declarant's 
testimony which was made before the latest 
event, but after the others, may be admit­
ted:

Otherwise, it would never be proper to 
rehabilitate a witness by proof of prior 
consistent statements ir  cases where nu­
merous impeaching circumstances were 
shown to exist at the time o f the trial but 
.where there may be found a theoretical 
possibility that the witness might have 
been motivated by one of them at the 
time o f making the prior consistent state­
ment. . . .  The principle involved is that 
where the circumstances are such as to 
leave it reasonably possible fo r the ju ry  
to say that the prior consistent state­
ments did in fact antedate the motive 
disclosed on the cross-examination, the 
court should not exclude them.

United States v. Grunewald, 233 F.2d 556, 
566 (2nd Cir. 1956), rev'd on other grounds, 
353 U.S. 391, 77 S.Ct. 963, 1 L.Ed.2d 931V 
(1957).

Applying this rule to this case, the vic­
tim’s complaint to her mother was admissi­
ble under the recent fabrication exception.

(O  ^ KttliU M BiRSTSU io

A

Walter John DALE, Appellant, 
v.

STATE o f Alaska, Appellee.
No. 4506.

Supreme Court o f Alaska.
Nov. 7, 1980.

Defendant was convicted, on guilty 
plea, before the Superior Court, Third Judi­

cial District, Anchorage, Victor D. Carlson, 
J., o f five counts of sale o f cocaine and was 
sentenced to five concurrent five-year 
terms, and he appealed. The Supreme 
Court, Matthews, J., held that: (1) even if 
trial court had erred when, in determining 
sentence, it considered a previously dis­
missed indictment for possession of narcot­
ics and an alleged uncharged cocaine sale 
for purpose of testing credibility o f defend­
ant’s story that he had simply acted as 
middleman and "good Samaritan" in sup­
plying narcotics, the error would have been 
harmless, and (2) trial judge was shown to 
have considered the possibility o f defendant 
British citizen’s deportation when sentence 
was determined, and judge's failure to ar­
ticulate the role which such factor played in 
his decision was not error.

Affirmed.
Rabinowitz, C. J., concurred in part and 

dissented in part and filed opinion.

1. Criminal Law «=1177
Ini proceeding in which defendant pled 

guilty to five counts of sale o f cocaine, even 
if trial court had erred when, in determin­
ing sentence, it considered a previously dis­
missed indictment for possession o f narcot­
ics and an alleged uncharged cocaine sale 
fo r purpose o f testing credibility o f defend­
ant’s story that he had simply acted as a 
middleman and “ good Samaritan" in sup­
plying narcotics, the error would have been 
harmless, in view o f the substantial, uncon— 
tradicted evidence suggesting that defend­
ant was a "professional" cocaine dealer. 
AS 17.10.010.
2. Drugs and Narcotics «=>133

On appeal from proceeding in which 
defendant British citizen pled guilty to five 
counts o f sale o f cocaine and was sentenced 
to five concurrent five-year terms, trial 
judge was shown to have considered the 
possibility of defendant’s deportation when 
sentence was determmed; judge's failure to 
articulate the role which such factor played
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may be shown by testimony of the prose­
cutrix or by that of some other witness, 
that the prosecutrix made complaint o f 
the crime shortly after its commission. 
Such evidence tends obviously to indicate 
the truth of the charge and is corrobora­
tive thereof; conversely, evidence of the 
failure to make a prompt complaint casts 
doubt upon the truth o f the claim that a 
crime had been committed!
2 F. Wharton, Criminal Evidence § 313, 
at 113-114 (13th ed. Charles E. Torcia 
1972) (footnotes omitted).

See also 4 J. Wigmore, Evidence §§ 1134-36 
(Chadbourn rev. ed. 1972) (discussing at 
length the justifications behind the excep­
tion). It  is true that, other than the disput­
ed complaint made to her mother approxi­
mately three days after the incident, the 
victim here did not complain of the rape 
until September, over a month after its 
commission. However, her delay is both 
explained and excused by Greenway's 
threats against her and her young age. 
See, e. g., Hunt v. State, 213 So.2d 664 
(Ala.App.), cert denied, 213 So.2d 666 (Ala. 
1968) (delay o f nine months does not bar 
admission o f testimony, in light of, inter 
alia, defendant's threats to kill victim); 
Stale v. Twyford, 85 S.D. 522, 186 N.W.2d 
545 (1971) (delay o f over two months not 
reason to exclude testimony, since victim 
was only twelve years old).s We therefore
3 . W e  re a lize  tha t the lis t o f  h ea rsay  excep tions 

found  in o u r  p resen t Ru le  3 0 3 . A la sk a  R . Ev id ., 
does not inc lude th is excep tion . Th is om iss ion , 
h ow eve r, w as m ore  in the n a tu re  o f  an o v e r­
sight on o u r  p a rt, and not a -pud ia tion  o f 
Torres; w e  sh a ll r e fe r  the ques t.,.n  o f  w hethe r 
the ru le s  sh ou ld  be am ended to  inc lude the 
excep tion s noted  in Torres to o u r  stand ing 
com m ittee  on  the Ev idence Ru les . In a n y  
even t. E v idence R u le  803  w as not in e ffec t at 
the time o f  G reenw ay 's t r ia l, and so does no t 
g ove rn  th is  appea l.

4 . W e  find n o  m erit to  ap pe llan t's  a rgum en t th a t 
the v ic tim 's te s tim ony  w ent beyond  the " fa c t  o f  
the c om p la in t"  lim ita t ion  wh ich  is p a rt  o f the 
spec ia l h e a rsa y  excep tion  conce rn ing  com ­
p la in ts  o f  the v ic tim  in sex c rim es . A ppe llan t 
a rgues th a t it w as e r r o r  to  a l lo w  the v ic tim  to  
te s tify  tha t sh e  had m entioned the loca tion  o f  
th e  even t an d , Im p lied ly , the p e rp e tra to r , to  
th ird  p e rson s . T e stim ony  f ro m  eith e r the v ic ­
tim  o r  w itnesses perta in ing  to ••deta i l- "  n! irie 
v ic t im ’s c om p la in t is g ene ra lly  not adm issib le .

626  P .2d  1060
conclude that the trial judge did not err in 
admitting the testimony o f the rape vic­
tim's mother and her school counselor con­
cerning her complaint o f rape.4 

The conviction is AFFIRMED.

MATTHEWS, J., with whom RABINO­
WITZ, C. J., joins, concurs.

MATTHEWS. Justice, joined by RABI­
NOWITZ, Chief Justice, concurring.

I agree with the Per Curiam opinion. 
Moreover, I believe that the questioned evi­
dence was properly admitted under the 
recent fabrication exception 1 to the com­
mon law rule prohibiting the admission o f 
prior consistent statements, for the follow­
ing reasons. ?■,

Defense counsel in this case elicited testi­
mony that the victim was generally unhap­
py living with her mother and stepfather 
before the rape, and that thereafter, in 
early September, her mother and stepfather 
were in a violent fight involving a gun 
during which the victim and her younger 
sister were forced to flee to a neighbor's 
house and the police were called. I t  was 
just a few days after this incident that the 
victim complained o f the rape to her school 
counselor, which resulted in her being taken 
from the home o f her mother and stepfa­
ther. Thus, while there was a general mo-

See generally  4 J. W igm o re . Evidence £ 1 136. a t 
3 0 6 . (C hadbou rn  rev . ed. 1972 ). H ow eve r, in 
he r te s tim ony  the v ic tim  did n o t, in fa r t , sta te  
anyth ing  abou t the rape  o r  the nam e o f  the 
p e rp e tra to r in her c om p la in ts  to  th ird  pe rson s . 
The v ictim 's tes tim ony  w as o n ly  to  the e ffec t 
tha t she had to ld  th ird  p e rson s o f  the rar>e. 
She gave no  deta ils perta in ing  to  h e r c om ­
p la in ts and noth ing  e lse in the re co rd  ind icates 
that e ither the v ic tim  o r  the w itn esses gave 
such testim ony .

1. T h is excep tion  has been cod ified  in the A la s ­
ka R u les o f  Evidence as R u le  8 0 1 (d ) (1 ) (B ) . It 
p rov ides:

A sta tem en t i ; r o t  h ea rsay  i f  
( 1 )  The d ec la ram  's t if le s  at the t r ia l o r  h ea r­
ing and the s t a t t T  " , v  is . . .

(B ) consisten t >.' 'h t.is te s tim on y  and is 
o ffe red  to  rebut e xp ress o r  im p lied  charge 
against h im  o f  .er. i t  fab rica tion  o r  Im p rop e r 
in fluence o r  m ot!1 . . .  '



should be modified to take irto account the Sixth 
Amendment's fair cross-section requirement, the U.S. 
District Court for the Eastern District o f New York 
rules. Addressing in particular the discriminatory use o f 
peremptory jury i hallcnges. the court adopts the proce­
dure used b> California courts to determine when a 
prima facie ease of discrimination has been es.ablishcd. 
(McCray v. Abrams. 12/19/83)

Swain essentially held that the use o f peremptory 
challenges in 3 particular ease could not be scrutinized 
unless a statistical showing o f repeated discriminatory 
use o f such challenges was presented. However, the 
court points out. the fact that most voir dires are not 
recorded creates insurmountable difficulties for applica­
tion o f the Swain test. The Supreme Court has acknowl­
edged as much, the court says; in denying certiorari 
when the case at bar was on direct appeal from the state 
courts, five Justices indicated that the time for reconsi­
deration of Swain might be near. 51 LW  3855 (1983).

Thus, the district court reexamines Swain in light o f 
this black habeas petitioners claim that a New York 
state prosecutor improperly used her peremptories to 
produce an all-white jury. The Supreme Court’s deci­
sions in Sixth Amendment cases decided since 1965 
l ave cm away at Swain's integrity, the court asserts.
1 fose cases establish that a state defendant is entitled 
to a jury selected from a fair cross-section of the 
community and prohibit racial discrimination in the 
selection process. Moreover. Swain’s warning that an iT 
inquiry into the prosecution's motives for employing its J 
challenges "would establish a rule wholly at odds with I 
the peremptory challenge system”  has also been eroded 1 
by later case law. |

The court decides to adopt a procedure used by the 
California courts. Under this approach the presump­
tion that peremptory challenges are being used in a 
constitutional manner may be rebutted by a prima 
facie showing o f discrimination. This is done by estab­
lishing that the excluded jurors are members o f a 
cognizable group and that a strong likelihood exists 
that they were dismissed because o f their association 
with that group. At this point the burden shifts to the 
other party to show that the challenges were exercised 
for reasons relevant to the trial and not due to any 
bias. (Page 2369)

Mishandling O f Benefit Claim Gives 
Rise To Damages Action Under ER ISA

A lawsuit alleging that an employer processed an 
employee’s claim for disability benefits in an arbitrary 
ar d untimely manner gives the U.S. Court of Appeals 
for the Ninth Circuit occasion to issue several rulings 
interpreting the Employee Retirement Income Security 
Act. Most importantly, the court holds that while 
ERISA preempts a claim that the employer's conduct 
violated slate law. such conduct gives rise to a damages 
action against the employer under ER ISA  for breach o f

fiduciary duty. (Russell v. Massachusetts Mutual Life 
Ins. Co., 12/16/83)

The preemption issue does not detain the court long, 
as ER ISA ’s broad preemption language was designed to 
establish national uniformity in regulating ERISA-cov­
ered benefit plans. The tougher issue is whether ER ISA  
provides the employee with an action against the em­
ployer. The district court thought not. The Ninth Cir­
cuit. however, finds that ER ISA  regulates fiduciary 
conduct not only in the management o f plan assets, but 
also in the handling and disposition o f claims. A fiduci­
ary’s failure to act on a benefit claim “ promptly”  and 
within the period specified by regulation constitutes a 
breach o f fiduciary duty, the court concludes.

The court next determines, contrary to the district 
court, that compensatory damages need not be limited 
to a plan participant’s loss of benefits. ER ISA  empow­
ers a court to award any “ equitable or remedial relief as 
(it] may deem appropriate" for a breach o f fiduciary 
duty. The court says such relief should be calculated to 
make an injured employee whole and thus should ac- 

‘ count for all losses proximately caused by the breach. 
Finally, although courts are divided on the issue, the 
Ninth Circuit decides that punitive damages are recov­
erable under ERISA as long as there is a showing that 
the fiduciary acted with “ actual malice" or “ wanton 
indifference." (Page 2375)

Child Abuse Victim’s Statement Tr 
Doctor, Naming Abuser, Is Admissible

In an effort to address “ the most pernicious social 
element which afflicts our society," thr ‘Vyoming Su­
preme Court decides that the statements made by a 
four-year-old child abuse victim who identified her 
abuser to medical personnel during her medical exami­
nation are admissible in evidence under an exception to 
the hearsay rule for statements "reasonably pertin nt to 
medical diagnosis or treatment." (Goldade v. Wyoming, 
12/12/83 )

At the child abuse trial o f the child’s mother, the girl 
was unable to answer questions and was ruled an 
incompetent witness. The critical testimony at trial 
came from the hospital’s medical personnel, who asked 
the girl how she had gotten her injuries.

Although Wyoming’s Rule of Evidence 803 provides 
that statements reasonably pertinent to medical diagno­
sis or treatment are not excluded by the hearsay rule, 
statements attributing fault usually arc not admissible. 
The court, however, notes the responsibility, imposed by 
Wyoming’s child abuse statutes upon physicians, to 
immediately report child abuse to child protection agen­
cies or local law enforcement agencies. Physicians are 
required to ascertain whether a child victim’s injuries 
were accidental or deliberate, and they arc empowered 
to take thr hild into temporary protective custody if 
there is imminent danger to the child’s life or safety. 
Absent information as to the identity o f any assailant,
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the court reasons, “ this latter decision cannot be made 
in a rational way."

A liberal interpretation o f the medical diagnosis ex­
ception to the hearsay rule, when applied to child abuse 
cases, is only “ a logical extension" o f the court's mini­
mal standard of proof policy in child homicide cases, the 
court concludes. Given the physician’s duty and his 
professional responsibility to determine whether child 
abuse syndrome was present, the statements were perti­
nent to his diagnosis and treatment, the court says. 
(Page 2372)

U.S. May Be Liable Fo r Murder 
O f Serviceman By Fellow Soldier 

The doctrine of Feres v. U.S., 340 U .S. 135 (1950), 
bars a Federal Tort Claims Act suit against the govern­
ment for injuries to military personnel arising in the 
"course o f activity incident to service." Despite the 
continuing viability o f this rule, the U.S. Court o f 
Appeals for the Third Circuit allows the mother o f a  
murdered Army private to proceed with her claim 
against the government. She maintains that her son’s 
death resulted from the negligence o f his military supe­
riors in failing to discharge or warn o f the dangerous 
propensities of the murderer, a fellow serviceman who 
had just served a military prison sentence for a previous 
murder. (Shearer v. U.. 12/19/83)

The court observes that, generally, an off-duty ser­
viceman not on the military base or engaged in military 
activity at the lime he suffers an injury through the 
government’s negligence can recover under the FTCA. 
In this case, the decedent was on leave in another-state 
when he was kidnapped at gunpoint and shot by his 
fellow serviceman. The court says the district court, 
which dismissed the suit on the basis o f Feres, erred by 
focusing on the status and activity of the fellow service­
man’s allegedly negligent superior officers, rather than 
on the status and activity o f the injured party.

The government also sought dismissal o f the action 
under the FTCA's exception for any claim arising out of 
an assault and battery by a government employee. But 
the court says the intentional tort exception to FTCA 
liability does not necessarily bar a negligence action, 
even though the injury is directly caused by an assault 
and battery. An FTCA claim may proceed, it says, as 
long as the plaintiff alleges sufficient facts that, if 
proven, would demonstrate that the government should 
have reasonably anticipated that its employee would 
commit an intentional tort. (Page 2365)

Consent Decree Doesn’ t Bar Separate 
Title V II Suit By Nonparty Employees 

An issue that has troubled various courts is the extent 
to which res judicata and collateral estoppel principles 
preclude a nonparty from attacking the legality of a 
consent decree. The U.S. Court o f Appeals for the

Eleventh Circuit now indicates that a consent deuce 
settling employment discrimination charges and incor­
porating affirmative action remedies would not preclude 
a lawsuit by nonparty employees alleging that the 
decree violates their rights under Title V II o f the 1964 
Civil Rights Act. (U .S . v. Jefferson County, 12/12/83)

The consent decree at issue contained affirmative 
hiring and promotion remedies for black employees in 
certain public service jobs. Just as the district court was 
about to approve the settlement, white firefighters 
sought to intervene, claiming that the decree would 
result in reverse discrimination. The district court de­
nied their motion to intervene as untimely and the 
white firefighters appealed.

The Eleventh Circuit observes that in deciding wheth­
er to deny intervention on timeliness grounds a. court 
must consider the extent to which denial would preju­
dice the would-be intervenor. That inquiry in turn 
involves determining the extent to which the final judg­
ment or consent decree might bind the would-be 
intervenor.

The court decries those decisions indicating that any 
action havine a burden upon a consent decree consti­
tutes an “ impermissible collateral attack" on the decree. 
A consent decree may be attacked, it says, "to the 
extent that it deprives a nonparty to the decree o f his 
day in court to assert a violation o f his civil rights." 
Assuming that a court hearing any future Title V II suit 
by the white firefighters would consider their claims 
carefully, the court says the district court did not abuse 
its discretion in finding that the white firefighters would 
not be prejudiced by denial o f intervention. (Page 2370)

CA 7 Determines Proper Filing Time 
F o r Equal Access To Justice Act Fees

Under the Equal Access to Justice Act, a prevailing 
party must apply for a tto rn ey fe e s  “ within 30 days of 
final judgment in the action." According tc the U.S. 
Court o f Appeals for the Seventh Circuit, “ final judg­
ment" does not refer to the district court’s judgment, 
but rather to the completion o f all appellate proceed­
ings. (McDonald v. Schweiker, 12 /I2 /S 3 )

While requiring a fee application to be filed within 30 
days of the district court’s judgment would allow, the 
application to be acted on in time for any appeal from 
the fee award to be consolidated with the appeal from 
the judgment— thus effecting a judicial economy at the 
court of appeals level— there is no indication that Con­
gress was worried about the burdens the EAJA might 
place on the appellate courts. Moreover, the court finds, 
the EAJA allows a prevailing party in appropriate cases 
to obtain fees for time spent litigating an appeal as well 
as for time spent in the district court. Thus, if "final 
judgment" meant the district court’s judgment, an ap­
plication for fees on appeal would have to be filed before 
the amount of those fees was known.

Addition"Ily, requiring a claimant to apply for fees
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y  (a ) Where l l ic victim did not consent as defined in 
> RCW  9A .44 .010 (6 ), to sexual intercourse with the per* 

’ pc'.intor and sncli lack o f consent was clearly expressed 
by the victim':; words or conduct, or

(b ) Where there is threat o f  substantial unlawful 
harm to property rights o f the victim.

(2 ) Rape in the third degree is a class C felony. [1979 
ex.s. c 244 § 3; 1975 1st ex.s. c 14 § 6. Formerly RCW
9.79.190.]

9A.44.070 Statutory rape in the first degree. (1 ) A 
person over thirteen years o f age is guilty o f statutory 
rape in the first degree when the person engages in sex­
ual intercourse with another person who is less than 
eleven years old.

(2 ) Statutory rape in the first degree is a rlast A fe l­
ony. No person convicted o f statutory rape in the first 
degree shall be granted a deferred or suspended sentence 
except for the purpose o f commitment to an inpatient 
treatment facility. [1979 ex.s. c 244 § 4; 1975 1st ex.s. c 
14 § 7. Formerly RCW  9.79.200.]

9A.44.080 Statutory rape in the second degree. ( I )  A 
person over sixteen years o f age is guilty o f statutory 
rape in the. second degree when such person engages in 
sexual intercourse with another person, not married lo 
the perpetrator, who is eleven years o f age or older but 
less than fourteen years old.

(2 ) Statutory rape in the second degree is a class 13 
felony. [1979 ex.s. c 244 § 5; 1975 1st ex.s. c 14 § S. 
Formerly RC'.V 9.79.210.]

9a.44.090 Statutory rape in the third degree. ( I )  A 
person over eighteen years o f age is guilty o f statutory 
rape in the third degree when such person engages in 
sexual intercourse with another person, not married to 
the perpetrator, who is fourteen years o f age or older but 
less limn sixteen years eld.

(2 ) Statutory rape in the third degree is a class C fel­
ony. [1979 ex.s. c 244 § 6; 1975 1st ex.s. c 14 § 9. 
Formerly RCW  9.79.220.]

9A.44.IG0 Indecent liberties. ( I )  A person is guilty 
o f indecent liberties when he knowingly causes another 
person who is not his spouse to have sexual contact with 
him or another:

(a ) By forcible compulsion; or
(L ) When the other person is less than fourteen years 

o f age; or
(c ) When the other person is incapable o f consent by 

reason o f being mentally defective, mentally incapaci­
tated. or physically helpless.

(2 ) For purposes o f this section, "sexual contact" 
means a n y  touching o f the sexual or other intimate parts 
o f a person done for the purpose o f gratifying sexual de­
sire o f either p:n ty.

(3 ) Indecent liberties is a class li felony. [1975 1st 
ex.s. c 260 § 9A.US.100. Formerly RC W  9A .S8 .I00 .]

9A .4 4 .li' ) Communication with n minor for immoral 
purposes. .Any person who communicates with a child

under the age of seventeen years or age for immoral 
purposes shall be guilty of a gross misdemeanor, unless 
such person has previously been convicted o f a felony 
sexual offense or has previously been convicted under 
this section or ’ RCW  9.79.130, in which ease such per­
son shall be guilty o f a class C felonv. [1975 1st ex.:,. c 
260 § 9A .88.020. Formerly RCW  9A*.38.020.]

•R o is c r ’s nolo: 'R C W  9 .7 9 .1 3 0 ’  was repealed bv I97S  1st ex.s. c 
?6'J § 9A .9 2 .0 I0 , effective Ju ly  I .  1976; see R C W  9 A .9 S .0 I0 (2 I2 ) .

9A.44 !?.() Admissibility o f child's statement-------
Conditions. A statement made by a child when undei the 
age o f ten describing any act o f sexual contact per­
formed with or on the. child by another, not otherwise 
admissible by statute, or courl rule, is admissible in evi­
dence in criminal proceedings in the courts o f the stale 
o f Washington if:

( ! )  The court finds, in a hearing conducted outside 
the presence o f the ju ry that the lime, content, and cir­
cumstances of the statement provide sufficient indicia o f 
reliability; and

(2 ) The child either:
fa) Testifies at the proceedings; or
(b ) Is unavailable as a witness: Provided, That when 

the child is unavailable as a witness, such statement may 
be admitted only if there is corroborative evidence o f the 
act.

A statement may not be admitted under this section 
unless the proponent o f the statement makes known to 
the adverse party nis intention to o ffe r the statement and 
the particulars o f the statement sufficiently in advance 
o f the proceedings to provide the adverse parly with a 
fair opportunity to prepare lo meet the statement. [1932 
c 129 § 2.]

S o e n b i li . ’ )' 1982 c 129: See note fo llow ing R C W  9A.0-1.tiH0.

9A .44 .900 Decodification and addition o f RCW
9.79.140 through 9.79.220, 9A .88.020, and 9A.8fl.100 to 
this chapter. RCW  9.79.140, 9.79.150, 9.79.160, 9.79- 
.170 as now or hereafter amended, 9 .7 9 .ISO as now or 
hereafter amended, 9 .7 9 .1 9 0  as now or hereafter 
amended, 9.79.200 as now or hereafter amended, 9.79- 
.210 as now or hereafter amended, 9.79.220 as now or 
hereafter amended, 9A .88.020, and 9A .o8.100 are each 
decc’dificd and are each aided to T itle 9A RCW  as n 
new chapter with the designation chapter 9A.44 RCW . 
[1979 ex.s. c 244 § 17.)

9A.-.4.901 Construction-------Sections dccoriified and
added to this chapter. The sections dcced'fied by RC'-' 
9A .44.900 and added to T itle 9A RCW  as a new chap­
ter with the designation chapter 9A .44 RCW  shall be 
construed as part o f Title 9A RCW . [1079 ex.s. c 2 1-! S 
IS .]

9A.4-f.V02 Effective date------- 1979 ex.s. c 244. This
act is necessary for the immediate preset vation o f the 
public peace, health, and safety, the support o f the state 
government and its existing public institutions, and shall 
lake effect on July I, 1979. [1979 ex.s. c 244 S 19,]

l i f e  <>.\ R C W — p 14]
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d u t i e s  b y  t h e  c o u r t  i n  w r i t i n g ,  a c o p y  o f  w h i c h  s h a l l  b e  f i l e d  

w i t h  t h e  c l e r k ,  o r  a t  a c o n f e r e n c e  i n  w h i c h  t h e  p a r t i e s  s h a l l  

h a v e  o p p o r t u n i t y  to  p a r t i c i p a t e .  A  w i t n e s s  so a p p o i n t e d  s h a l l  

a d v i s e  t h e  p a r t i e s  o f  h i s  f i n d i n g s ,  i f  any; h i s  d e p o s i t i o n  m a y  b e  

t a k e n  b y  a n y  p a r t y ;  a n d  h e  m a y  b e  c a l l e d  t o  t e s t i f y  b y  t h e  c o u r t  

o r  a n y  p a r t y .  If t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  i n t e r e s t s  o f  

j u s t i c e  so r e q u i r e ,  t h e  p a r t y  c a l l i n g  a n  e x p e r t  a p p o i n t e d  u n d e r  

t h i s  r u l e  m a y  c r o s s - e x a m i n e  t h e  w i t n e s s .

(b) D i s c l o s u r e  o f  a p p o i n t m e n t . In  t h e  e x e r c i s e  o f  its 

d i s c r e t i o n ,  t h e  c o u r t  m a y  d i s c l o s e  t o  t h e  j u r y  t h e  f a c t  t h a t  t h e  

c o u r t  a p p o i n t e d  t h e  e x p e r t  w i t n e s s .

(c) P a r t i e s *  e x p e r t s  o f  o w n  s e l e c t i o n . N o t h i n g  i n  t h i s  

r u l e  l i m i t s  t h e  p a r t i e s  i n  c a l l i n g  e x p e r t  w i t n e s s e s  o f  t h e i r  o w n  

s e l e c t i o n .

A R T I C L E  V I I I  

H e a r s a y

R U L E  8 0 1 . D E F I N I T I O N S

T h e  f o l l o w i n g  d e f i n i t i o n s  a p p l y  u n d e r  t h i s  a r t i c l e :

(a) S t a t e m e n t . A  s t a t e m e n t  is (1) an o r a l  o r  w r i t t e n  

a s s e r t i o n  o r  (2) n o n v e r b a l  c o n d u c t  o f  a p e r s o n ,  i f  i t  is i n t e n d e d  

b y  h i m  as a n ^ a s s e r t i o n .

(b) D e c l a r a n t . A  d e c l a r a n t  is a p e r s o n  w h o  m a k e s  a

s t a t e m e n t .

(c) H e a r s a y . H e a r s a y  is a s t a t e m e n t ,  o t h e r  t h a n  o n e  

m a d e  b y  t h e  d e c l a r a n t  w h i l e  t e s t i f y i n g  a t  t h e  t r i a l  o r  h e a r i n g ,  

o f f e r e d  i n  e v i d e n c e  t o  p r o v e  t h e  t r u t h  o f  t h e  m a t t e r  a s s e r t e d .
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(d) S t a t e m e n t s  w h i c h  a r e  n o t  h e a r s a y . A  s t a t e m e n t  is 

n o t  h e a r s a y  i f

(1) P r i o r  s t a t e m e n t  b y  w i t n e s s . T h e  d e c l a r a n t  

t e s t i f i e s  a t  t h e  t r i a l  o r  h e a r i n g  a n d  t h e  s t a t e m e n t  is

(A) i n c o n s i s t e n t  w i t h  h i s  t e s t i m o n y .  U n l e s s  

t h e  i n t e r e s t s  o f  j u s t i c e  o t h e r w i s e  r e q u i r e ,  t h e  p r i o r  s t a t e m e n t  

s h a l l  b e  e x c l u d e d  u n l e s s

(i) t h e  w i t n e s s  w a s  so e x a m i n e d  w h i l e  

t e s t i f y i n g  as t o  g i v e  t h e  w i t n e s s  

a n  o p p o r t u n i t y  to  e x p l a i n  or  t o  

d e n y  t h e  s t a t e m e n t  o r

(ii) t h e  w i t n e s s  h a s  n o t  b e e n  e x c u s e d  

f r o m  g i v i n g  f u r t h e r  t e s t i m o n y  i n  

t h e  a c t i o n ;  o r

(B) C o n s i s t e n t  w i t h  h i s  t e s t i m o n y  a n d  is 

o f f e r e d  t o  r e b u t  a n  e x p r e s s  o r  i m p l i e d  c h a r g e  a g a i n s t  h i m  o f  

r e c e n t  f a b r i c a t i o n  o r  i m p r o p e r  i n f l u e n c e  o r  m o t i v e ;  or

(C) o n e  o f  i d e n t i f i c a t i o n  o f  a p e r s o n  m a d e  

a f t e r  p e r c e i v i n g  hi m ;  o r

(2) A d m i s s i o n  b y  p a r t y - o p p o n e n t . T h e  s t a t e m e n t  is 

o f f e r e d  a g a i n s t  a p a r t y  a n d  is (A) h i s  o w n  s t a t e m e n t ,  i n  e i t h e r  

h i s  i n d i v i d u a l  o r  a r e p r e s e n t a t i v e  c a p a c i t y ,  o r  (B) a s t a t e m e n t  

o f  w h i c h  h e  h a s  m a n i f e s t e d  h i s  a d o p t i o n  o r  b e l i e f  i n  i t s  truth, 

o r  (c) a s t a t e m e n t  b y  a p e r s o n  a u t h o r i z e d  b y  h i m  to m a k e  a s t a t e­

m e n t  c o n c e r n i n g  t h e  s u b j e c t ,  o r  (D) a s t a t e m e n t  b y  h i s  a g e n t  or 

s e r v a n t  c o n c e r n i n g  a m a t t e r  w i t h i n  t h e  s c o p e  o f  h i s  a g e n c y  o r  

e m p l o y m e n t ,  m a d e  d u r i n g  t h e  e x i s t e n c e  of  t h e  r e l a t i o n s h i p ,  o r  (E)



a st' t e m e n t  b y  a c o - c o n s p i r a t o r  o f  a p a r t y  d u r i n g  t h e  c o u r s e  a n d

i n  f u r t h e r a n c e  o f  t h e  c o n s p i r a c y .

R U L E  802. H E A R S A Y  R U L E      )

H e a r s a y  is n o t  a d m i s s i b l e  e x c e p t  as p r o v i d e d  b y  t h e s e  r u l e s ,  ! 

b y  o t h e r  r u l e s  p r e s c r i b e d  b y  t h e  A l a s k a  S u p r e m e  Co u r t ,  o r  b y  

e n a c t m e n t  o f  t h e  A l a s k a  L e g i s l a t u r e .

R U L E  8 0 3 . H E A R S A Y  E X C E P T I O N S :  A V A I L A B I L I T Y  O F  D E C L A R A N T  I M M A T E R I A L

T h e  f o l l o w i n g  a r e  n o t  e x c l u d e d  b y  t h e  h e a r s a y  rule, e v e n  

t h o u g h  t h e  d e c l a r a n t  is a v a i l a b l e  as a w i t n e s s :

(1) P r e s e n t  s e n s e  i m p r e s s i o n . A  s t a t e m e n t  d e s c r i b i n g  

o r  e x p l a i n i n g  a n  e v e n t  o r  c o n d i t i o n  m a d e  w h i l e  t h e  d e c l a r a n t  w a s  

p e r c e i v i n g  t h e  e v e n t  o r  c o n d i t i o n ,  or i m m e d i a t e l y  t h e r e a f t e r .

(2) E x c i t e d  u t t e r a n c e . A  s t a t e m e n t  r e l a t i n g  t o  a 

s t a r t l i n g  e v e n t  o r  c o n d i t i o n  m a d e  w h i l e  t h e  d e c l a r ^ ' t  w a s  u n d e r  

t h e  s t r e s s  o f  e x c i t e m e n t  c a u s e d  b y  t h e  e v e n t  or c o n d i t i o n .

(3) T h e n  e x i s t i n g  m e n t a l ,  e m o t i o n a l ,  o r  p h y s i c a l  c o n d i­

t i o n . A  s t a t e m e n t  o f  t h e  d e c l a r a n t ' s  t h e n  e x i s t i n g  s t a t e  o f  

m i n d ,  e m o t i o n ,  s e n s a t i o n ,  o r  p h y s i c a l  c o n d i t i o n  ( s u c h  as i n t e n t ,  

p l a n ,  m o t i v e ,  d e s i g n ,  m e n t a l  f e e l i n g ,  p a i n ,  a n d  b o d i l y  h e a l t h )  

o f f e r e d  t o  p r o v e  h i s  p r e s e n t  c o n d i t i o n  o r  f u t u r e  a c t i o n ,  b u t  n o t  

i n c l u d i n g  a s t a t e m e n t  o f  m e m o r y  o r  b e l i e f  t o  p r o v e  t h e  f a c t  

r e m e m b e r e d  o r  b e l i e v e d  u n l e s s  i t  r e l a t e s  to  t h e  e x e c u t i o n ,  r e v o ­

cat i o n ,  i d e n t i f i c a t i o n ,  o r  t e r m s  o f  d e c l a r a n t ' s  w i l l .

(4) S t a t e m e n t s  f o r  p u r p o s e s  o f  m e d i c a l  d i a g n o s i s  o r  

t r e a t m e n t . S t a t e m e n t s  m a d e  f o r  p u r p o s e s  c f  m e d i c a l  d i a g n o s i s  o r  

t r e a t m e n t  a n d  d e s c r i b i n g  m e d i c a l  h i s t o r y ,  o r  p a s t  o r  p r e s e n t  

s y m p t o n s ,  p a i n ,  o r  s e n s a t i o n s ,  o r  t h e  i n c e p t i o n  o r  g e n e r a l  c h a r ­



a c t e r  o f  t h e  c a u s e  o r  e x t e r n a l  s o u r c e  t h e r e o f  i n s o f a r  as r e a s o n­

a b l y  p e r t i n e n t  t o  d i s g n o s i s  o r  t r e a t m e n t .

(5) R e c o r d e d  r e c o l l e c t i o n . A  m e m o r a n d u m  o r  r e c o r d  

c o n c e r n i n g  a m a t t e r  a b o u t  w h i c h  a w i t n e s s  o n c e  h a d  k n o w l e d g e  b u t  

n o w  h a s  i n s u f f i c i e n t  r e c o l l e c t i o n  t o  e n a b l e  h i m  t o  t e s t i f y  f u l l y  

a n d  a c c u r a t e l y ,  s h o w n  t o  h a v e  b e e n  m a d e  o r  a d o p t e d  b y  t h e  w i t n e s s  

w h e n  t h e  m a t t e r  w a s  f r e s h  i n  h i s  m e m o r y  a n d  t o  r e f l e c t  t h a t  

k n o w l e d g e  c o r r e c t l y .  I f  a d m i t t e d ,  t h e  m e m o r a n d u m  o r  r e c o r d  m a y  

b e  r e a d  i n t o  e v i d e n c e  b u t  m a y  n o t  i t s e l f  b e  r e c e i v e d  as a n  e x h i­

b i t  u n l e s s  o f f e r e d  b y  a n  a d v e r s e  p a r t y .

(6) B u s i n e s s  r e c o r d s . A  m e m o r a n d u m ,  r e p o r t ,  r e c o r d ,  or 

d a t a  c o m p i l a t i o n ,  i n  a n y  form, o f  acts, e v e n t s ,  c o n d i t i o n s ,  

o p i n i o n s ,  o r  d i a g n o s i s ,  m a d e  a t  o r  n e a r  t h e  t i m e  by, o r  f r o m  

i n f o r m a t i o n  t r a n s m i t t e d  by, a p e r s o n  w i t h  k n o w l e d g e  a c q u i r e d  o f  a 

r e g u l a r l y  c o n d u c t e d  b u s i n e s s  a c t i v i t y ,  a n d  i f  i t  w a s  t h e  r e g u l a r  

p r a c t i c e  o f  t h a t  b u s i n e s s  a c t i v i t y  to m a k e  a n d  k e e p  t h e  m e m o r a n­

dum, r e p o r t ,  r e c o r d ,  o r  d a t a  c o m p i l a t i o n ,  all as s h e w n  b y  t h e  

t e s t i m o n y  o f  t h e  c u s t o d i a n  o r  o t h e r  q u a l i f i e d  w i t n e s s ,  u n l e s s  t h e  

s o u r c e  o f  i n f o r m a t i o n  o r  t h e  m e t h o d  o r  c i r c u m s t a n c e s  o f  p r e p a r a­

t i o n  i n d i c a t e  l a c k  o f  t r u s t w o r t h i n e s s .  T h e  t e r m  " b u s i n e s s” as 

u s e d  i n  t h i s  p a r a g r a p h  i n c l u d e s  b u s i n e s s ,  i n s t i t u t i o n ,  a s s o c i a­

tion, p r o f e s s i o n ,  o c c u p a t i o n ,  a n d  c a l l i n g  o f  e v e r y  kind, w h e t h e r  

or n o t  c o n d u c t e d  f o r  p r o f i t .

(7) A b s e n c e  o f  r e c o r d . E v i d e n c e  t h a t  a m a t t e r  is n o t  

i n c l u d e d  i n  t h e  m e m o r a n d a  r e p o r t s ,  r e c o r d s ,  o r  d a t a  c o m p i l a t i o n s ,  

in a n y  form, k e p t  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s u b d i v i­

s i o n  (6), to  p r o v e  t h e  n o n o c c u r r e n c e  o r  n o n e x i s t e n c e  o f  t h e



m a t t e r ,  it t h e  m a t t e r  w a s  o f  a k i n d  o f  w h i c h  a m e m o r a n d u m ,  r e p o r t ,  

r e c o r d ,  o r  d a t a  c o m p i l a t i o n  w a s  r e g u l a r l y  m a d e  a n d  p r e s e r v e d ,  

u n l e s s  t h e  s o u r c e s  o f  i n f o r m a t i o n  o r  o t h e r  c i r c u m s t a n c e s  i n d i c a t e  

7 a c k  o f  t r u t h w o r t h i n e s s .

(8) P u b l i c  r e c o r d s  a n d  r e p o r t s . (a) T o  t h e  e x t e n t  n o t  

o t h e r w i s e  p r o v i d e d  i n  (b) o f  t h i s  s u b d i v i s i o n ,  r e c o r d s ,  r e p o r t s ,  

s t a t e m e n t s ,  o r  d a t a  c o m p i l a t i o n s  i n  a n y  f o r m  o f  a p u b l i c  o f f i c e  

o r  a g e n c y  s e t t i n g  f o r t h  i t s  r e g u l a r l y  c o n d u c t e d  a n d  r e g u l a r l y  

r e c o r d e d  a c t i v i t i e s ,  o r  m a t t e r s  o b s e r v e d  p u r s u a n t  t o  d u t y  i m p o s e d  

b y  l a w  a n d  as t o  w h i c h  t h e r e  w a s  a d u t y  t o  r e p o r t ,  o r  f a c t u a l  

f i n d i n g s  r e s u l t i n g  f r o m  a n  i n v e s t i g a t i o n  m a d e  p u r s u a n t  t o  a u t h o r­

i t y  g r a n t e d  b y  law.

(b) T h e  f o l l o w i n g  a r e  n o t  w i t h i n  t h i s  e x c e p t i o n  t o

t h e  h e a r s a y  r u l e :  (i) i n v e s t i g a t i v e  r e p o r t s  b y  p o l i c e  a n d  o t h e r

l a w  e n f o r c e m e n t  p e r s o n n e l ;  (ii) i n v e s t i g a t i v e  r e p o r t s  p r e p a r e d  b y  

o r  for a g o v e r n m e n t ,  a p u b l i c  o f f i c e  o r  a n  a g e n c y  w h e n  o f f e r e d  b y

i t  i n  a c a s e  i n  w h i c h  i t  is a p a r t y ;  (iii) f a c t u a l  f i n d i n g s

o f f e r e d  b y  t h e  s t a t e  i n  c r i m i n a l  c a s e s ;  (iv) f a c t u a l  f i n d i n g s  

r e s u l t i n g  f r o m  s p e c i a l  i n v e s t i g a t i o n  o f  a p a r t i c u l a r  c o m p l a i n t ,  

case, o r  i n c i d e n t ;  (v) a n y  m a t t e r  as t o  w h i c h  t h e  s o u r c e s  o f  

i n f o r m a t i o n  o r  o t h e r  c i r c u m s t a n c e s  i n d i c a t e  l a c k  o f  t r u s t w o r t h i­

ne s s .  A n y  w r i t i n g  a d m i s s i b l e  u n d e r  t h i s  s u b d i v i s i o n  s h a l l  b e  

r e c e i v e d  o n l y  i f  t h e  p a r t y  o f f e r i n g  s u c h  w r i t i n g  h a s  d e l i v e r e d  a 

c o p y  o f  i t  o r  so m u c h  t h e r e o f  as m a y  r e l a t e  t o  t h e  c o n t r o v e r s y ,  

t o  e a c h  a d v e r s e  p a r t y  a r e a s o n a b l e  t i m e  b e f o r e  t h e  t r i a l ,  u n l e s s  

t h e  c o u r t  f i n d s  t h a t  s u c h  a d v e r s e  p a r t y  h a s  n o t  b e e n  u n f a i r l y  

s u r p r i s e d  b y  t h e  f a i l u r e  to  d e l i v e r  s u c h  copy.



(9) R e c o r d s  o f  v i t a l  s t a t i s t i c s . R e c o r d s  o r  d a t a  

c o m p i l a t i o n s ,  i n  a n y  form, o f  b i r t h s ,  f e t a l  d e a t h s ,  d e a t h s ,  o r  

m a r r i a g e s ,  i f  t h e  r e p o r t  t h e r e o f  w a s  m a d e  t o  a p u b l i c  o f f i c e  

p u r s u a n t  t o  r e q u i r e m e n t s  o f  law.

(10) A b s e n c e  o f  p u b l i c  r e c o r d  o r  e n t r y . T o  p r o v e  t h e  

a b s e n c e  o f  a r e c o r d ,  r e p o r t ,  s t a t e m e n t ,  o r  d a t a  c o m p i l a t i o n ,  in 

a n y  form, o r  t h e  n o n o c c u r r e n c e  o r  n o n e x i s t e n c e  o f  a m a t t e r  o f  

w h i c h  a r e c o r d ,  r e p o r t ,  s t a t e m e n t ,  o r  d a t a  c o m p i l a t i o n ,  i n  a n y  

form, w a s  r e g u l a r l y  m a d e  a n d  p r e s e r v e d  b y  a p u b l i c  o f f i c e  o r  

a g e n c y ,  e v i d e n c e  i n  t h e  f o r m  o f  a c e r t i f i c a t i o n  i n  a c c o r d a n c e  

w i t h  R u l e  902, o r  t e s t i m o n y ,  t h a t  d i l i g e n t  s e a r c h  f a i l e d  to 

d i s c l o s e  t h e  r e c o r d ,  r e p o r t ,  s t a t e m e n t ,  o r  d a t a  c o m p i l a t i o n ,  o r  

e n t r y .

(11) R e c o r d s  o f  r e l i g i o u s  o r g a n i z a t i o n s . S t a t e m e n t s  o f  

b i r t h s ,  m a r r i a g e s ,  d i v o r c e s ,  d e a t h s ,  l e g i t i m a c y ,  a n c e s t r y ,  r e l a­

t i o n s h i p  b y  b l o o d  o r  m a r r i a g e ,  o r  o t h e r  s i m i l a r  f a c t s  o f  p e r s o n a l  

o r  f a m i l y  h i s t o r y ,  c o n t a i n e d  i n  a r e g u l a r l y  k e p t  r e c o r d  o f  a 

r e l i g i o u s  o r g a n i z a t i o n .

(12) M a r r i a g e ,  b a p t i s m a l ,  a n d  s i m i l a r  c e r t i f i c a t e s . 

S t a t e m e n t s  o f  f a c t s  c o n t a i n e d  i n  a c e r t i f i c a t e  t h a t  t h e  m a k e r  

p e r f o r m e d  a m a r r i a g e  o r  o t h e r  c e r e m o n y  o r  a d m i n i s t e r e d  a s a c r a­

ment,  m a d e  b y  a c l e r g y m a n ,  p u b l i c  o f f i c i a l ,  o r  o t h e r  p e r s o n  

a u t h o r i z e d  b y  t h e  r u l e s  o r  p r a c t i c e s  o f  a r e l i g i o u s  o r g a n i z a t i o n  

o r  b y  l a w  t o  p e r f o r m  t h e  a c t  c e r t i f i e d ,  a n d  p u r p o r t i n g  t o  h a v e  

b e e n  i s s u e d  a t  t h e  t i m e  o f  t h e  a c t  o r  w i t h i n  a r e a s o n a b l e  t i m e  

t h e r e a f t e r .



(13) F a & v i y  r e c o r d s . S t a t e m e n t s  o f  f a c t  c o n c e r n i n g  

p e r s o n a l  o r  f a m i l y  h i s t o r y  c o n t a i n e d  in f a m i l y  b i b l e s ,  g e n e­

al o g i e s ,  c h a r t s ,  e n g r a v i n g s  o n  rings, i n s c r i p t i o n s  o n  f a m i l y  

p o r t r a i t s ,  e n g r a v i n g s  a n d  urns, c r y p t s ,  o r  t o m b s t o n e s ,  o r  t h e  

like.

(14) R e c o r d s  o f  d o c u m e n t s  a f f e c t i n g  a n  i n t e r e s t  i n  

p r o p e r t y . T h e  r e c o r d  o f  a d o c u m e n t  p u r p o r t i n g  to e s t a b l i s h  or 

a f f e c t  a n  i n t e r e s t  i n  p r o p e r t y ,  as p r o o f  o f  t h e  c o n t e n t  o f  t h e  

o r i g i n a l  r e c o r d e d  d o c u m e n t  a n d  its e x e c u t i o n  a n d  d e l i v e r y  b y  e a c h  

p e r s o n  b y  w h o m  i t  p u r p o r t s  t o  h a v e  b e e n  e x e c u t e d ,  i f  t h e  r e c o r d  

is a r e c o r d  o f  a p u b l i c  o f f i c e  and_ a n  a p p l i c a b le s t a t u t e  a u t h o r­

ize s  t h e  r e c o r d i n g  o f  d o c u m e n t s  o f  t h a t  k i n d  i n  t h a t  office_._

(15) S t a t e m e n t s  i n  d o c u m e n t s  a f f e c t i n g  a n  i n t e r e s t  in 

p r o p e r t y . A  s t a t e m e n t  c o n t a i n e d  i n  a d o c u m e n t  p u r p o r t i n g  t o  

e s t a b l i s h  o r  a f f e c t  a n  i n t e r e s t  i n  p r o p e r t y  i f  t h e  m a t t e r  s t a t e d  

w a s  r e l e v a n t  to  t h e  p u r p o s e  o f  t h e  d o c u m e n t ,  u n l e s s  d e a l i n g s  w i t h  

t h e  p r o p e r t y  s i n c e  t h e  d o c u m e n t  w a s  m a d e  h a v e  b e e n  i n c o n s i s t e n t  

w i t h  t h e  t r u t h  o f  t h e  s t a t e m e n t  or t h e  p u r p o r t  o f  t h e  d o c u m e n t .

(16) S t a t e m e n t s  i n  a n c i e n t  d o c u m e n t s .  S t a t e m e n t s  i n  a , 

d o c u m e n t  i n  e x i s t e n c e  t w e n t y  y e a r s  o r  m o r e  t h e  a u t h e n t i c i t y  o f  '

y.-

w h i c h  is e s t a b l i s h e d .  ^
& — 7 ;

(17) M a r k e t  r e p o r t s ,  c o m m e r c i a l  p u b l i c a t i o n s . M a r k e t  jl—sX  
q u o t a t i o n s ,  t a b u l a t i o n s ,  lists, d i r e c t o r i e s ,  codes, s t a n d a r d s ,  o r  

o t h e r  p u b l i s h e d  c o m p i l a t i o n s ,  g e n e r a l l y  u s e d  a ^ d  r e l i e d  u p o n  by

t h e  p u b l i c  o r  b y  p e r s o n s  i n  p a r t i c u l a r  o c c u p a t i o n s .

(18) L e a r n e d  t r e a t i s e s . T o  t h e  e x t e n t  c a l l e d  t o  t h e  

a t t e n t i o n  o f  an  e x p e r t  w i t n e s s  u p o n  c r o s s - e x a m i n a t i o n  o r  r e l i e d



u p o n  by' h i m  in d i r e c t  e x amina tion, s t a t e m e n t s  c o n t a i n e d  in p u b­

lis h e d  treatises, p e r i o d i c a l s ,  or p a m p h l e t s  o n  a s u b j e c t  o f  

history, m e d i cin e, or o t h e r  s c i e n c e  or art, e s t a b l i s h e d  as a 

r e l i a b l e  a u t h o r i t y  b y  the t e s t i m o n y  or a d m i s s i o n  of the w i t n e s s  

or b y  o t h e r  e x p e r t  t e s t i m o n y  or b y  j u d i c i a l  notice. If admitted, 

the s t a t e m e n t s  m a y  b e  r e a d  into e v i d e n c e  b u t  m a y  n o t  b e  r e c e i v e d  

as exhibits.

(19) R e p u t a t i o n  c o n c e r n i n g  p e r s o n a l  or f amily h i s t o r y .«
R e p u t a t i o n  a m o n g  m e m b e r s  o f  his f a m i l y  b y  blood, adoption, or 

m arriage, or a m o n g  his a s sociates, or in the community, c o n c e r n­

ing a p e r s o n ' s  birth, adoption, marriage, divorce, death, l e g i t i­

macy, r e l a t i o n s h i p  b y  blood, adoption, o r  marriage, ancestry, or 

o t h e r  s i m i l a r  f a c t  o f  his p e r s o n a l  or f a m i l y  history.

(20) R e p u t a t i o n  c o n c e r n i n g  b o u n d a r i e s  or g e n e r a l  h i s t o r y . 

R e p u t a t i o n  in a community, a r i s i n g  b e f o r e  contro versy, as to 

b o u n d a r i e s  o f  or c u s t o m s  a f f e c t i n g  la nds in the community, and 

r e p u t a t i o n  as to e v e n t s  of g e n e r a l  h i s t o r y  i m p o r t a n t  to the 

c o m m u n i t y  o r  state or n a t i o n  in w h i c h  located.

(21) R e p u t a t i o n  as to c h a r a c t e r . R e p u t a t i o n  of a p e r s o n ' s  

c h a r a c t e r  a m o n g  his a s s o c i a t e s  o r  in the community.

(22) J u d g m e n t  as to personal, family, or g e n e r a l  h i s­

tory, or b o u n d a r i e s . A  j u d g m e n t  as p r o o f  o f  a m a t t e r  o f  personal, 

f a m i l y  o r  g e n e r a l  history, or bo unda r i e s ,  e s s e n t i a l  to the j u d g­

ment, if t h e  same w o u l d  be p r o v a b l e  by e v i d e n c e  o f  r e p u t a t i o n .

(23) O t h e r  e x c e p t i o n s . A s t a t e m e n t  n o t  s p e c i f i c a l l y  

c o v e r e d  b y  any of the f o r e g o i n g  e x c e p t i o n s  b u t  h a v i n g  e q u i v a l e n t  

c i r c u m s t a n t i a l  g u a r a n t e e s  o f  t r u t h w o r t h i n e s s , ii the c o u r t  deter-



mines t h a t  (a) the s t a t e m e n t  is o f f e r e d  as e v i d e n c e  o f  a m a t e r i a l  

fact; (b) the s t a t e m e n t  is m o r e  p r o b a t i v e  o n  the p o i n t  for w h i c h  

it is o f f e r e d  t h a n  any o t h e r  e v i d e n c e  w h i c h  the p r o p o n e n t  c a n  

p r o c u r e  t h r o u g h  r e a s o n a b l e  efforts; a n d  (c) the g e n e r a l  p u r p o s e s  

of t h e s e  rules a n d  the i n t e r e s t s  o f  j u s t i c e  wil l b e s t  be s e r v e d  

b y  a d m i s s i o n  o f  the s t a t e m e n t  in to evidence. However, a s t a t e m e n t  

m a y  n o t  be a d m i t t e d  u n d e r  this e x c e p t i o n  u n l e s s  the p r o p o n e n t  of 

it m a k e s  k n o w n  to the a d v e r s e  p a r t y  s u f f i c i e n t l y  in a d v a n c e  of 

the t rial or h e a r i n g  to p r o v i d e  the a d v e r s e  p a r t y  w i t h  a fair 

o p p o r t u n i t y  to p r e p a r e  to m e e t  it, his i n t e n t i o n  to o f f e r  the 

s t a t e m e n t  and the p a r t i c u l a r s  o f  it, i n c l u d i n g  the n a m e  and 

address o f  the declaranc.

RU L E  8 0 4 . H E A R S A Y  EXCEPT IONS: D E C L A R A N T  U N A V A I L A B L E

(a) D e f i n i t i o n  of u n a v a i l a b i l i t y . U n a v a i l a b i l i t y  as a 

w i t n e s s  i n c ludes s i t u a t i o n s  in w h i c h  the d e c l a r a n t

(1) is e x e m p t e d  b y  r u l i n g  o f  the c o u r t  on the 

g r o u n d  o f  p r i v i l e g e  from t e s t i f y i n g  c o n c e r n i n g  the s u b j e c t  m a t t e r  

o f  his statement; or

(2) p e r s i s t s  in r e f u s i n g  to t e s t i f y  c o n c e r n i n g  the 

s u b j e c t  m a t t e r  o f  his s t a t e m e n t  d e s p i t e  an o r d e r  o f  the c o u r t  to 

do s o ; or

(3) e s t a b l i s h e s  a lac k o f  m e m o r y  o f  t h e  s u b j e c t  

m a t t e r  o f  his statement; or

(4) is u n a b l e  to be p r e s e n t  or to t e s t i f y  at the 

h e a r i n g  b e c a u s e  of d e a t h  or t h e n  e x i s t i n g  p h y s i c a l  or m e n t a l  

illness or infirmity; or



(5) is a b s e n t  from the h e a r i n g  and the p r o p o n e n t  

o f  his s t a t e m e n t  has b e e n  u n a b l e  to p r o c u r e  his a t t e n d a n c e  (or in 

the case o f  a h e a r s a y  e x c e p t i o n  u n d e r  s u b d i v i s i o n  (b) (2), (3),

(4), or (5), o f  this rule, his a t t e n d a n c e  or tes timony) b v  r e a­

son a b l e  m e a n s  i n c l u d i n g  process.

A d e c l a r a n t  is n o t  u n a v a i l a b l e  as a w i t n e s s  if 

his exemption, refusal, c l a i m  o f  l a c k  of memory, inability, or 

a b s e n c e  is due to the p r o c u r e m e n t  o r  w r o n g d o i n g  o f  the p r o p o n e n t  

o f  his s t a t e m e n t  for the p u r p o s e  of p r e v e n t i n g  the w i t n e s s  from 

a t t e n d i n g  or testifying.

(b) H e a r s a y  e x c e p t i o n s . T h e  f o l l o w i n g  are n o t  e x c l u d e d  

b y  the h e a r s a y  rule i f  the d e c l a r a n t  is u n a v a i l a b l e  as a witness:

(1) F o r m e r  t e s t i m o n y . T e s t i m o n y  g i v e n  as a w i t­

ness at a n o t h e r  h e a r i n g  o f  the same or a d i f f e r e n t  p ro ceeding, or 

in a d e p o s i t i o n  t a k e n  in c o m p l i a n c e  w i t h  law in the c ourse of 

a n o t h e r  procee d i n g ,  if the p a r t y  a g a i n s t  w h o m  the t e s t i m o n y  is 

n o w  offered, or, in the c i v i l  a c tion or proce e d i n g ,  a p r e d e c e s s o r  

in interest, h a d  an o p p o r t u n i t y  a n d  s i m i l a r  m o t i v e  to d e v e l o p  the 

t e s t i m o n y  b y  direct, cro'ss, or r e d i r e c t  e x amin ation.

(2) S t a t e m e n t  u n d e r  b e l i e f  of i m p e n d i n g  d e a t h . A 

s t a t e m e n t  m a d e  b y  a d e c l a r a n t  w h i l e  b e l i e v i n g  t h a t  his d e a t h  was 

imminent, c o n c e r n i n g  the c a u s e  or c i r c u m s t a n c e s  o f  w h a t  he b e­

lie v e d  to be his i m p e n d i n g  death.

(3) S t a t e m e n t  a g a i n s t  i n t e r e s t . A  s t a t e m e n t  w h i c h  

was at the t i m e  o f  its m a k i n g  so far c o n t r a r y  to t h e  d e c l a r a n t ' s  

p e c u n i a r y  or p r o p r i e t a r y  interest, or so far t e n d e d  to s u b j e c t  

h i m  to civil or c r i m i n a l  liability, o r  to r e n d e r  i n v a l i d  a c l a i m



b y  h i m  a g a i n s t  another, t h a t  a r e a s o n a b l e  m a n  in his p o s i t i o n  

w o u l d  n o t  h a v e  m a d e  the s t a t e m e n t  unless he b e l i e v e d  it to be 

true. A  s t a t e m e n t  t e n d i n g  to e x p o s e  the d e c l a r a n t  to c r i m i n a l  

l i a b i l i t y  and o f f e r e d  to e x c u l p a t e  the a c c u s e d  is n o t  a d m i s s i b l e  

u n l e s s  c o r r o b o r a t i n g  c i r c u m s t a n c e s  c l e a r l y  i n d i c a t e  the t r u s t­

wo r t h i n e s s  o f  the statement.

(4) S t a t e m e n t  of p e r s o n a l  o r  f a m i l y  h i s t o r y . (A)

A  s t a t e m e n t  c o n c e r n i n g  the d e c l a r a n t ' s  o w n  birth, adoption, 

marriage, ancestry, o r  o t h e r  s i m i l a r  fact o f  p e r s o n a l  or f a m i l y  

history, e v e n  t h o u g h  d e c l a r a n t  h a d  r.o m e a n s  o f  a c q u i r i n g  p e r s o n a l  

k n o w l e d g e  o f  t h e  m a t t e r  stated; o r  (B) a s t a t e m e n t  c o n c e r n i n g  the 

f o r e g o i n g  matters, a n d  d e a t h  also, o f  a n o t h e r  per. i f  the 

d e c l a r a n t  was r e l a t e d  to the o t h e r  b y  blood, adoption, o r  m a r r i­

age or was so i n t i m a t e l y  a s s o c i a t e d  w i t h  t h e  o t h e r ' s  f a m i l y  as to 

b e  l i k e l y  to h a v e  a c c u r a t e  i n f o r m a t i o n  c o n c e r n i n g  the m a t t e r  

declared.

(5) O t h e r  e x c e p t i o n s . A  s t a t e m e n t  n o t  s p e c i f i­

ca l l y  c o v e r e d  b y  a n y  o f  the f o r e g o i n g  e x c e p t i o n s  b u t  h a v i n g  

e q u i v a l e n t  c i r c u m s t a n t i a l  g u a r a n t e e s  of t r u t h w o r t h i n e s s ,  if the. 

c o u r t  d e t e r m i n e s  t h a t  (A) the s t a t e m e n t  is o f f e r e d  as e v i d e n c e  of 

a m a t e r i a l  fact; (B) t he s t a t e m e n t  is m o r e  p r o b a t i v e  on the p o i n t  

for w h i c h  it is o f f e r e d  t h a n  any o t h e r  e v i d e n c e  w h i c h  t h e  p r o p o­

nen t  c a n  p r o c u r e  t h r o u g h  r e a s o n a b l e  efforts; a n d  (C) the g e n e r a l  

p u r p o s e s  o f  t h e s e  r u l e s  and the i n t e r e s t s  o f  j u s t i c e  w i l l  b e s t  be 

se r v e d  b y  a d m i s s i o n  o f  the s t a t e m e n t  into evidence. However, a 

s t a t e m e n t  m a y  n o t  be a d m i t t e d  u n d e r  this e x c e p t i o n  u n l e s s  the 

p r o p o n e n t  o f  i t  m a k e s  k n o w n  to the a d v e r s e  p a r t y  s u f f i c i e n t l y  in



a d v a n c e  o f  the trial  or h e a r i n g  to p r o v i d e  the adverse  p a r t y  w i t h  

a fair o p p o r t u n i t y  to p r e p a r e  to '.eet it, his i n t e n t i o n  to o f f e r  

t he s t a t e m e n t  a nd the p a r t i c u l a r s  o f  it, i n c l u d i n g  t h e  n a m e  and 

a d d r e s s  o f  the declarant.

R U L E  8 0 5 . H E A R S A Y  W I T H I N  H E A R S A Y

H e a r s a y  i n c l u d e d  w i t h i n  h e a r s a y  is n o t  e x c l u d e d  u n d e r  the 

h e a r s a y  r u l e  if e a c h  p a r t  o f  the c o m b i n e d  s t a t e m e n t s  c o n for ms 

w i t h  an e x c e p t i o n  to the h e a r s a y  rule p r o v i d e d  in these rules. 

R U L E  8 0 6 . A T T A C K I N G  A N D  S U P P O R T I N G  C R E D I B I L I T Y  O F  D E C L A R A N T

W h e n  a h e a r s a y  statement, or a s t a t e m e n t  d e f i n e d  in R u l e  

801(d) (2) (C), (D), or (E), has b e e n  a d m i t t e d  i n  evidence, the 

c r e d i b i l i t y  o f  the d e c l a r a n t  m a y  be attacked, a n d  if a t t a c k e d  m a y  

b e  supported, b y  a n y  e v i d e n c e  w h i c h  w o u l d  be a d m i s s i b l e  for thos e 

p u r p o s e s  i f d e c l a r a n t ^ h a d  t e s t i f i e d  as a witness. E v i d e n c e  o f  a 

s t a t e m e n t  o r  c o n d u c t  b y  the d e c l a r a n t  at a n y  time, i n c o n s i s t e n t  

w i t h  his statement, is n o t  s u b j e c t  to any r e q u i r e m e n t  t h a t  he m a y  

h a v e  b e e n  a f f o r d e d  an o p p o r t u n i t y  to d e n y  or explain. If the 

p a r t y  a g a i n s t  w h o m  a h e a r s a y  s t a t e m e n t  or a s t a t e m e n t  d e f i n e d  in 

R u l e  8 0 1 ( d)(2)(C), (D), o r  (E) has b e e n  a d m i t t e d  calls the d e­

c l a r a n t  as a witness, the p a r t y  is e n t i t l e d  to e x a m i n e  h i m  on the 

s t a t e m e n t  as if u n d e r  c r o s s - e x a m i n a t i o n .

A R T I C L E  IX 

D o c u m e n t a r y  E v i d e n c e  

R U L E  9 0 1 . R E Q U I R E M E N T  O F  A U T H E N T I C A T I O N  O R  I D E N T I F I C A T I O N

(a) G e n e r a l  p r o v i s i o n . The r e q u i r e m e n t  of a u t h e n t i­

cat i o n  or i d e n t i f i c a t i o n  as a c o n d i t i o n  p r e c e d e n t  to a d m issi-



/..,icntion;illy abducts another person tinder circum­
stances not amounting to kidnapping in the first degree.

(2) In any prosecution for kidnapping in the second 
degree, it is a defense if established by the defendant by 
a preponderance o f the evidence that (a ) the abduction 
does not include the use o f or intent to use or threat to 
use deadly force, and (b) the actor is a relative o f the 
person abducted, and (c) the actor's sole intent is to as­
sume custody of that person. Nothing contained in this 
paragraph shall constitute a defense to a prosecution for 
or preclude a conviction of. any other crime.

(3) Kidnapping in the second degree is a class M fel­
ony. [1975 1st ex.s. c 260 § 9A.40.030 j

9A.40.040 Unlawful imprisonment. ( I )  A person is 
guilty o f unlawful imprisonment if lie knowingly re­
strains another person.

(2 ) Unlawful imprisonment is a class C felony [1975 
1st cx.s. c 260 § 9A.40.040.)

9A.40.050 Custodial interference. ( I )  A person is 
guilty o f custodial interference if, knowing that lie lias 
no legal right to do so. he lakes or entices from lawful 
custody any incompetent person or other person en­
trusted by authority o f law to the custody or another 
person or institution.

(2 ) Custodial interference is a gross misdemeanor 
[1975 1st ex.s. c 260 § 9A.40.050.]

Chapter 9A.44 
SEXUAL OFFENSES
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9A.44.010 Definitions. As used in this chapter:
(1 ) "Sexual intercourse” (a ) has its ordinary meaning 

and occurs upon any penetration, however slight, and
(b) Also means any penetration o f the vagina or amis 

however slight, by an object, when committed on one 
person by another, whether such persons arc o f the same
[T itle 9A RCW — p 121

or opposite sex, except when such penetration is accom­
plished for medically recognized treatment or diagnostic 
p u rp o s e s , and

(c) Also means any act o f sexual contact between 
persons involving the sex organs o f one person and the 
mouth or anus o f another whether such persons arc of 
the same or opposite sex.

(? ) "M arried” means one who is legally married to 
another, but docs not include a person who is living sep­
arate and apart from his or her spouse and who has filed 
in an appropriate court for legal separation or for disso­
lution o f his or her marriage.

(3 ) "Mental incapacity” is that condition existing at 
the time o f the offense which prevents a person from 
understanding the nature or consequences o f the act of 
sexual intercourse whether that condition is produced by 
iilncss, defect, the influence o f a substance or from some 
other cause;

(4 ) ” Physically helpless” means a person who is un­
conscious or for any other reason is physically unable to 
communicate unwillingness to an act;

(-*») "Forcible compulsion" means physical force which 
overcomes resistance, or a threat, express or implied, 
lliat places a person in fear o f death or physical injury to 
herself or himself or another person, or in fear that she 
or lie or another person will be kidnapped;

(6 ) "Consent" means that at the time o f the act of 
sexual intercourse there arc actual words or conduct in­
dicating freely given agreement to have sexual inter­
course. [1981 c 123 § 1; 1975 1st ex.s. c 14 § 1. 
Formerly RCW  9.79.140.)

9A.44.020 Testimony Evidence Written mo­
tion -Admissibility. ( I )  In order to convict a person o f
any crime defined in this chapter it shall not be neces­
s ity  that the testimony o f the alleged victim be 
corroborated.

(? ) Evidence o f the victim’s past sexual behavior in­
cluding but not limited lo the victim's marital history, 
divoice history, or general reputation for promiscuity, 
nonehastity, or sexual mores contrary to community 
standards is inadmissible on the issue o f credibility and 
is inadmissible to prove the victim’s consent except as 
provided in subsection (3 ) o f this section, but when the 
perpetrator and the victim have engaged in sexual inter­
course with each other in the past, and when the past 
behavior is material to the issue o f consent, evidence 
concerning the past behavior between the perpetrator 
and the victim may be admissible on the issue o f consent 
to the offense.

I ' )  In any prosecution for the crime o f rape or for an 
attempt to commit, or an assault with an intent to com­
mit any such crime evidence o f the victim's past sexual 
behavior including but not limited to the victim's marital 
behavior, divorce history, or general reputation for pro­
miscuity. nonchastity, or sexual mores contrary to com­
munity standards is not admissible if offered to attack 
the credibility o f the victim and is admissible on the is­
sue o f consent only pursuant to the following procedure:

la )  A written pretrial motion shall be made by the 
delcnd.im to the court and prosecutor slating that the

(1983 Ed.)



S e x u a l  O ffenses 9A.44.0W1

defense Inis axi-offer o f proof o f the relevancy o f evidence 
0f the past sexual behavior o f the victim proposed to be 
presented and its relevancy on the issue o f the consent o f 
the victim.

(b ) The written motion shall be accompanied by an 
affidavit or affidavits in which the offer o f proof shall be 
stated.

(c) I f  the court finds that the offer o f proof is suffi­
cient. the court shall order a hearing out of the presence 
of the jury, if any, and the hearing shall be closed except 
to the necessary witnesses, the defendant, counsel, and 
those who have a direct interest in the case or in the 
work o f the court.

(d ) At the conclusion o f the hearing, if the court finds 
that the evidence proposed to be offered by the defend­
ant regarding the past sexual behavior o f the victim is 
relevant to the issue o f the victim’s consent; is not inad­
missible because its probative value is substantially out­
weighed by the probability that its admission will create 
a substantial danger o f undue prejudice; and that its ex­
clusion would result in denial o f substantial justice to the 
defendant; the court shall make an order slating what 
evidence may be introduced by the defendant, which or­
der may include the nature of the questions to be per­
mitted. The defendant may then offer evidence pursuant 
to the order o f the court.

(4 ) Nothing in this section shall be construed to pro­
hibit cross-examination o f the victim on the issue o f past 
sexual behavior when the prosecution presents evidence 
in its case in chief lending to prove the nature o f the 
victim's past sexual behavior, but the court may require 
a hearing pursuant to subsection (3 ) o f this section con­
cerning such evidence. [1975 1st cx.s. c 14 § 2. Formerly 
RCW  9.79.150.)

9A.44.030 Defenses to prosecution under this chap­
ter. ( I )  In any prosecution under this chapter in which 
lack o f consent is based solely upon the victim's mental 
incapacity or upon the victim’s being physically helpless, 
it is a defense which the defendant must prove by a pre­
ponderance o f the evidence that at the time o f the of­
fense the defendant reasonably believed that the victim 
was not mentally incapacitated and/o r physically 
hclples:.

(2 ) In any prosecution under this chapter in which the 
offense or degree o f the offense depends on the victim's 
age, it is no defense that the perpetrator did not know 
the victim's age, or that the perpetrator believed the vic­
tim to be older, as the case may be: Provided, That it is 
a defense which the defendant must prove by a prepon­
derance o f the evidence that at the time o f the offense 
the defendant reasonably believed the alleged victim to 
be older based upon declarations as to age by the alleged 
victim. [1975 1st ex.s. c 14 § 3. Formerly RCW  
9.79.160.)

9A.44.04(1 Rape in the first degree. ( I )  A person is 
guilty o f rape in the first degree when such person en­
gages in sexual intercourse with another person by forci­
ble compulsion where the perpetrator or an accessory:

(a ) Uses or threatens to use a deadly weapon or what 
appears to be a deadly weapon; or

(b ) Kidnaps the victim; or
(c ) Inflicts serious physical injury; or
(d ) Feloniously enters into the building or vehicle 

where the victim is situated.
(2 ) Rape in the first degree is a class A  felony. [19S3 

c 118 § 1; 1983 c 73 § I; 1982 c 192 § I I ;  1982 c 10 §
3. Prior: ( I )  1981 c 137 § 36; 1979 cx.s. c 244 § I; 1975 
1st cx.s. c 247 § I; 1975 1st cx.s. c 14 § 4. (2 ) 1981 c 
136 § 57, repealed by 1982 c 10 § 18. Formerly RCW  
9.79.170.)

Reviser's note: This section was amended by I9S3 c 73 § I and 1983 
c 1 18 § I, each without reference to the other. Both amendments arc 
incorporated in the publication o f this section pursuant lo  R C W
1 .1 2 .0 25 (2 ). For rule o f construction, see R C W  1 .1 2 .025 (1 ).

Severability 1983 c 73: " I f  any provision o f this act o r its appli­
cation lo  any person or circumstance is held invalid, the remainder o f 
the act or the application o f the provision to other persons or circum ­
stances is not a ffec ted .” (1983 c 73 § 2.)

Severability 1982 c 10: Sec note following R C W  6 .12 .100 .
Severability 1981 c 137: See R C W  9 .9 4A .9 I0 .
Effective date 1981 c 136: See R C W  72 .09 .900 .

9A.44.045 Minimum term for first degree rape-------
Restrictions on release from confinement Application
to offenses before July 1, 1984. No pc.^jn convicted o f 
rape in the first degree shall be granted a deferred or 
suspended sentence except for the purpose o f commit­
ment to an inpatient treatment facility: Provided, That 
every person convicted o f rape in the first degree shall be 
confined for a minimum o f three years: Provided further, 
That the board o f prison terms and paroles shall have 
authority to set a period o f confinement greater than 
three years but shall never reduce the minimum three- 
year period o f confinement; nor shall the board release 
the convicted person during the first three years o f con­
finement as a result o f any type o f good time calcula­
tion; nor shall the department o f corrections permit the 
convicted person to participate in any work release pro­
gram or furlough program during the first three years of 
confinement. This section applies only to offenses com­
mitted prior to July 1, 1984. [1982 c 192 § 12.)

9A.44.050 Rape in the second degree. (1 ) A  person is 
guilty o f rape in the second degree when, under circum­
stances not constituting rape in the first degree, the per­
son engages in sexual intercourse with another person:

(a ) By forcible compulsion; or
(b ) When the victim is incapable o f consent by reason 

o f being physically helpless or mentally incapacitated.
(2 ) Rape in the second degree is a class B felony.

[ I9S3 c 118 § 2; 1979 cx.s. c 244 § 2; 1975 1st cx.s. c 14
§ 5. Formerly RCW  9.79.180.)

9A.44.060 Rape in the third degree. (1 ) A  person is
guilty o f rape in the third degree when, under circum­
stances not constituting rape in the first or second de­
grees, such person engages in sexual intercourse with 
another person, not married to the perpetrator:

(1 9 8 }  Ed.) (T itle  9A RCW — p 13)
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(a ) Where the victim did not consent as defined in 
PCW  9A.44.010(6 ), to sexual intercourse with the per­
petrator and such lack o f consent was clearly expressed 
by the victim's words or conduct, or

(b ) Where there is threat o f substantial unlawful 
harm to property rights o f the victim.

(2 ) Rape in the third degree is a class C felony. [1979 
cx.s. c 244 § 3; 1975 1st cx.s. c 14 § 6. Formerly RCW
9.79.190.)

9A.44.070 Statutory rape in the first degree. (1 ) A 
person over thirteen years o f age is guilty o f statutory 
rape in the first degree when the person engages in sex­
ual intercourse with another person who is less than 
eleven years old.

(2 ) Statutory rape in the first degree is a class A fe l­
ony. No person convicted o f statutory rape in the first 
degree shall be granted a deferred or suspended sentence 
except for the purpose o f commitment to an inpatient 
treatment facility. [1979 ex.s. c 244 § 4; 1975 1st cx.s. c 
14 § 7. Formerly RCW  9.79.200.)

9A.44.080 Statutory rape in the second degree. ( I )  A 
person over sixteen years o f age is guilty o f statutory 
rape in the second degree when such person engages in 
sexual intercourse with another person, not married to 
the perpetrator, who is eleven years o f age or older but 
less than fourteen years old.

(2) Statutory rape in the second degree is a class B 
felony. (1979 ex.s. c 244 § 5; 1975 1st cx.s. c 14 § 8. 
Formerly RCW  9.79.210.)

9A.44.090 Statutory rape in the third degree. ( I )  A 
person over eighteen years o f age is guilty o f statutory 
rape in the third degree when such person engages in 
sexual intercourse with another person, not married to 
the perpetrator, who is fourteen years o f age or older but 
less than sixteen years old.

(2 ) Statutory rape in the third degree is a class C fel­
ony. [1979 ex.s. c 244 § 6; 1975 1st cx.s. c 14 § 9. 
Formerly RCW  9.79.220.)

9A.44.100 Indecent liberties. ( I )  A person is guilty 
o f indecent liberties when he knowingly causes another 
person who is not his spouse to have sexual contact with 
him or another:

(a ) By forcible compulsion; or
(b) When the other person is less than fourteen years 

o f age; or
(c) When the other person is incapable o f consent by 

reason o f being mentally defective, mentally incapaci­
tated, or physically helpless.

(2 ) For purposes o f this section, "sexual contact" 
means any touching o f the sexual or other intimate parts 
o f a person done for the purpose o f gratifying sexual de­
sire o f either party.

(3 ) Indecent liberties is a class B felony. (1975 1st 
cx.s. c 260 § 9A .88 .I00 . Formerly RCW  9A .88 .I00 .)

9A.44.110 Communication with a minor for immoral 
purposes. Any person who communicates with a child
|T illc  9A RCW— p 14]

under the age o f seventeen years o f age for immoral 
purposes shall be guilty o f a gross misdemeanor, unless 
such person has previously been convicted o f a felony 
sexual offense or has previously been convicted under 
this section or *RCW  9.79.130, in which ease such per­
son shall be guilty o f a class C felony. [1975 1st cx.s. c 
260 § 9A.S8.020. Formerly RCW  9A.88.020.)

•Reviver's note: 'R C W  9 .7 9 .1 3 0 ' was repealed bv 1975 1st ex.s. c 
260 § 9A .92 .010 . effective Ju ly I , 1976; see R C W  9A .9 8 .0 10 ( 2 12).

9A .44.120 Admissibility o f child’s statement-------
Conditions. A statement made by a child when under the 
age o f ten describing any act o f Sexual contact per­
formed with or on the child by another, not otherwise 
admissible by statute or court rule, is admissible in evi­
dence in criminal proceedings in the courts o f the slate 
of Washington if:

(1 ) The court finds, in a hearing conducted outside 
the presence o f the ju ry that the time, content, and cir­
cumstances o f the statement provide sufficient indicia o f 
reliability; and

(2 ) The child either:
(a ) Testifies at the proceedings; or
(b) Is unavailable as a witness: Provided, That when 

the child is unavailable as a witness, such statement may 
be admitted only if there is corroborative evidence o f the 
act.

A statemcnl may not be admitted under this section 
unless the proponent o f the statement makes known to 
the adverse party his intention to offer the statement and 
the particulars o f the statement sufficiently in advance 
o f the proceedings to provide the adverse party with a 
fair opportunity to prepare to meet the statement. [1982 
c 129 § 2.)

Severability 1982 c 129: See note follow ing R C W  9A .04 .080 .

9A .44.900 Decodification and addition o f  RCW
9.79.140 through 9.79.220, 9A.88.020, and 9A .88.100 to 
this chapter. RCW  9.79.140, 9.79.150, 9.79.160, 9.79- 
.170 as now or hereafter amended, 9.79.180 as now or 
hereafter amended, 9 .79 .190  as now or hereafter 
amended, 9.79.200 as now or hereafter amended, 9.79- 
.210 as now or hereafter amended, 9.79.220 as now or 
hereafter amended, 9A .88.020, and 9A .88.100 are each 
dccodificd and arc each added to Title 9A RCW  as a 
new chapter with the designation chapter 9A.44 RCW .
[1979 cx.s. c 244 § 17.)

9A.44.901 Construction-------Sections decodified and
added to this chapter. The sections dccodificd by RCW  
9A.44.900 and added to Title 9A RCW  as a new chap­
ter with the designation chapter 9A.44 RCW  shall be
construed as part o f Title 9A RCW . (1979 cx.s. c 244 §
IS.)

9A.44.902 Effective date------- 1979 cx.s. c 244. This
act is necessary for the immediate preservation o f the ;
public peace, health, and safety, the support o f the stale 
government and its existing public institutions, and shall '
take effect on July I. 1979. (1979 ex.s. c 244 § 19.) , j |

(1983 Ed.) , * |
.gif
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No additional costs are directly associated with passage of this 
legislation. However, it should be noted that the Governor's 
Requested CIP budget contains a $59,700 Sexual Assault Investigation 
Equipment Purchase project. This project was submitted in 
anticipation of passage of this type legislation.

The project involves the purchase of video taping equipment to 
record interviews with victims. This equipment would be located in 
the eleven Alaska State Troopers posts throughout the state.



DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER

SB 3

"An Act relating to admissibility of certain hearsay evidence in grand jury 
proceedings for certain sexual offenses and amending Rul%f6(r), Alaska 
Rules of Criminal Procedure."

The Council on Domestic ' .olence and Sexual Assault supports the allowance 
of hearsay evidence in grand jury proceedings for child sexual assault 
cases. Many victims of child sexual assault are too young to withstand the 
rigors of the proceedings or to be effective witnesses. Yet their 
disclosure of sexual assault to police officers and other individuals in 
less threatening circumstances should be available for consideration. 
Children often block out their very negative experiences and cannot 
remember specifics of the experience, particularly under pressure. These 
children deserve the protection of the criminal justice system as much as 
older, more articulate individuals.

The U.S. Attorney General's Task Force on Family Violence, which heard 
testimony in six U.S. cities, reviewed state statutes and researched 
issues, has recommended that hearsay evidence be allowed in preliminary 
hearings so the child is not required to testify repeatedly. To quote the 
Task Force Report:

"To enable children to more easily and effectively relate the abuse 
they have suffered, prosecutors should adopt special procedures for 
child abuse and molestation cases.

At the preliminary hearing the court considers only whether the 
evidence is sufficient to go forward with prosecution. The prosecutor 
should not require the child to testify in person. Consistent with 
state procedures, a videotaped statement, testimony by the child to a 
law enforcement investigator, or other such presentations should be 
adequate. If the state rules of procedure do not provide for such 
presentation, the prosecuting offices should work with concerned 
citizen groups and lawmakers to modify the rules of procedure to make 
such a presentation possible."

Three bills (SB 3, HB 88 [Section 5] and HB 67) which allow the admittance 
of hearsay evidence in grand juries have been introduced this session. The 
Council does not have the legal expertise to determine the most effective 
bill. However, the Council is strongly committed to the passage of a bill 
that provides for the admittance of hearsay evidence in grand jury 
proceedings to protect the child.

Department of Public Safety
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Alaska State Troopers

SB3 - "An Act relating to the admissibility of certain hearsay 
evidence in grand jury proceedings for certain sexual 
offenses and amending rule 6(R), Alaska Rules of Criminal 
Procedure."

This Bill will allow the use of hearsay evidence from sexually 
abused children in grand jury proceedings. It is an attempt to shield 
victims from additional emotional trauma.

Senate Bill 3 will allow an individual trained in child abuse 
cases who has interviewed the victim to testify in his or her place or 
it will allow the submission of a video tape of the interview. 
Courtroom atmosphere often inhibits and intimidates the yourig victims 
- particularly one who may be discussing a sexual encounter with a 
parent or relative.

This legislation will not result in abuse of the grand jury 
system and only addresses cases of sexual abuse of minors. Although 
the admittance of hearsay evidence is not traditional in grand jury 
proceedings in Alaska cases of this type warrant an exception to 
protect the victims.



Children and the Courts
"He touched me with his peanut," the 

12-year-old girl told a St. Paul, Minn., jury. 
"What’s a peanut?" asked prosecuting at­
torney Kathleen Gearin. Then she handed 
the frightened child, who is retarded, two 
anatomically correct dollsand gently asked 
her lo explain. Weeping, the child used the 
dolls to graphically demonstrate a sexual 
act. The shock in the courtroom was audi­
ble. “ I thought thejury was going to jump 
over the rail and attack the defendant,”  
Gearin said. Instead, the jurors convicted

Children are being 
seen, heard and be­
lieved in cases that 
previously were con­
signed to the closet. 
And jurists are trying 
to make the experi­
ence less traumatic.

that they both knew the difference between 
the truth and iics and could express what 
they had seen. What’s different about the 
current situation is that judges are not only 
permitting more kids to get their day in 
court, but their claims are being taken seri­
ously. Judges have learned that often there 
is no correlation between age and honesty, 
and, with the zeal o f all converts, ha ve tried 
to make their courtrooms more inviting 
places for children. Properly handled, 
some experts believe that the experience

) the child’s stepfather on two felony 
counts—and the judge sentenced him to42 
months in jail.

There was a time when a sexually abused 
child who complained to the police had 
only one thing to look forward to: another 
rapcin thecourtroom. But formally young­
sters, in many courts, that is no longer true. 
Children arc being seen, heard and believed 
in cases that previously were consigned to 
the closet. “ The trend,”  says University o f 
Nebraska Prof. Gary Melton, "is to let the 
testimony of children in and to be fairly 
liberal in the procedure.”

Children have been permitted to testify 
undtCAnglo-American law at least since 
1779, provided that they satisfied a judge

can be helpful for the child. Says San Fran­
cisco counselor Julie Robbins, who has 
tracked 400 cases, “ I see court as a neces­
sary step for abused kids— it’s cathart ic.”  

ShowandTell: In Massachusetts,judges 
bring in pint-size witness chairs so young­
sters’ feet won’ t dangle. In Maryland, chil­
dren who have trouble speaking may draw 
what happened. In Minnesota, a child fro­
zen with fear was permitted to testify from 
under the prosecutor’s table. And from 
Manhattan Beach, Calif., to Brooklyn, 
N.Y., children incourt use dolls todescribe 
crimes whose names they don’ t know. " We 
have to quit pretending that kids have to 
testify like adults,”  says Kathleen Morris, 
a prosecutor in Minnesota. " I f  all they

can do is show, that should be enough."
Can children be believed? “ Wc have a 

very long intellectual tradition that dis­
credits the testimony of women and chil­
dren when they complain o f sexual as­
sault," says Harvard Medical School 
psychiatrist Judith Herman. False charges 
are rare, she insists. "More commonly 
there are false retractions o f true com­
plaints" after a child gives in to family 
pressure not to testify against an abusive 
relative. Child advocates won’t deny that 
children invent tales sometimes. But attor­
ney David Lloyd o f Washington’s Chil­
dren's Hospital has a simple test: listen for 

details the child would 
not know if he or she 
had not witnessed sexual 
conduct. As Minneapo­
lis psychologist Michael 
O ’Brien says, “ Children 
just don’t fantasize about 
Daddy going pee-pee in 
theirmouth.”  

Evidcncc:Technically, 
in most states, the vic­
tim’s testimony alone is 
enough to win a convic­
tion, but in practice pros­
ecutors prefer to have 
more evidence. Only Ne­
braska and the District 
o f Columbia still re­
quire independent cor­
roboration to prove sex­
ual abuse. Two weeks 
ago, New York finally 
repealed that . require­

ment—and none too soon, prosecutors say. 
" It was heartbreaking," recalls New York 
County sex-crimes chief Linda Fairstein. 
"The kids would come in, tell their stories, 
and there was nothing we could do."

Judges and juries tend to be most suspi­
cious o f abuse charges that are part o f a 
divorce or custody fight. “ It’s not that 
children are vicious,”  says New York law­
yer Norman Reitner, “ but they’ re used as 
pawns.”  Judges and juries recognize that 
possibility, and as a result may overlook 
serious abuses, says Washington, D.C., 
psychologist-lawyer Donald BersofT—es­
pecially given the mix-and-match nature of 
the modern family. BersofT urges judges to 
look for “ specific physical and psychologi­

cal reactions" that abused children show.
Defending an alleged abuser is not 

child’s play. A defense attorney who rips 
into a young witness may irreparably hurt 
his client. “ That approach doesn’ t have 
much jury appeal,”  says San Francisco 
Juage Robert Dossee. Most defenders as­
sert that the assault never happened and 
confine their cross-examination to just 
enough questions to point out inconsisten­
cies or lapses in a chi Id’s memory—a tactic 
that is particularly effective if the child has 
been testifying fora longtime. And there is 
good reason to give the defense consider­
able latitude. "Nobody wants to victimize 
the victim again," says Houston JudgeTcd 
Poe. “ But we can’ t allow emotion to take 
over, either. Just the stigma of being 
charged is so great that the defense must 
haveareal chance.”

Frustration: In fact, the odds still favor 
the molester. Most cases still go unreport­
ed. Most complaints never lead to 
charges. Most charges are reduced in plea 
bargains. Those that survive can drag on 
for years. Ft. Lauderdale prosecutor Carl 
Weinberg quit his job after 18 months 
because he couldn’ t stand the frustrations 
any longer. " I can think back on maybe 
two or three cases in which I really helped 
the child," he recalls. “ It ’s a futile battle 
that tears your heart out,”

Several states are now try ing out reforms 
to ease a few o f the problems. In Texas, 
victims’ statements are videotaped early in 
investigations and can even be introduced 
at trial—so long as the child is available for 
cross-examination. In Colorado, courtsare 
experimenting with funneling lawyers’ 
questions through a friendly therapist. In 
Washington and Colorado, state laws per­
mit acounselor to tell thejury what a young 
child told him, even t hough it’s hearsay that 
can’t be cross-examined. Each of these new 
ideas may run afoul o f a defendant’s consti­
tutional right to “ confront”  his accuser. 
And they all may be tied up in appeals 
courts for years. In the meantime, parents 
and teachers would do well to tell their 
children when to scream for help—so they 
never have to learn what the view is from t he 
witness stand.

A R 1C  t’ RUSS with P A T R IC IA  K IN G  in M inneapolis, 
A N N  M cD A N IE L  ill Washington, 

R IC H A R D S A N D Z  A in San Francisco.
S I I A W N  1 )0 1 1EK TY  in New Y o rk  and bureau reporis
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§ 12.45.047 A l a s k a  S t a t u t e s  S u p p l e m e n t § 12.45.048

Sec . 1 2 .4 5 .0 4 7 .  V i d e o t a p i n g  o f  t e s t im o n y  b y  y o u n g  v ic t im s  o f  
s e x u a l  o f f e n s e s ,  (a ) Upon  app lica t ion  by the  p rosecuting a t to rn ey  and 
notice to the de fendan t , the cou r t  s h a l l  p e rm it  the s ta te  to v ideotape the 
te s t im ony  o f  a  ch i ld  who is the a l leged  v ic t im  o f  a v io la t ion  o f  A S
1 1 .4 1 .4 1 0  —  1 1 .4 1 .4 5 5  and who is 16  y e a r s  o f  age o r  y ounge r  a t  the 
t im e  the cou r t  issues the o rd e r  p e rm it t in g  the  v ideo tap ing .

(b) T he  t r i a l  ju d g e  sh a l l  p res ide a t  the  v ideo tap ing  proceed ing and 
sh a l l  r u le  on a l l  quest ions as i f  a t t r i a l .  T h e  de fendan t s h a l l  be a ffo rded 
a l l  r ig h ts  app licab le  to de fendan ts  d u r in g  t r i a l ,  in c lud ing  the  r ig h t  to 
a n  a t to rn ey  and the r ig h t  to con fron t  and  c ross -exam ine the w itness . 
T he  t r i a l  ju d g e  sh a l l  d e te rm ine  those persons o th e r  than  the 
p rosecu t ing  a t to rn ey , the de fendan t , and  the d e fendan t ’s a t to rn ey  who 
m ay  a t tend  the  v ideo tap ing  proceeding.

(c) V ideo taped evidence ta ken  in accordance w ith  th is  section is 
adm iss ib le  in evidence in the c r im in a l  t r i a l  o f  a de fendan t charged w ith  
a  v io la t ion  o f  A S  1 1 .4 1 .4 1 0  —  11 .4 1 .4 5 5 . (§ 2 ch 6 7  S L A  1982 )

E d i t o r ’ s  n o te s . —  F o r  p rov is ions 
se tting  fo r th  the po licy  o f  the s ta te , the 
purposes o f  the enac ting  le g is la t io n , and 
le g is la t iv e  fin d ing s , see 8 1, ch. 6 7 , S LA  
1982  in the  1982  T em p o ra ry  and Spec ia l 
Acts and R eso lves .

Section  3 , ch. 6 7 , S LA  1982 , p rov ides:

"A S  1 2 .4 5 .0 4 7  added by sec. 2  o f  th is  Act 
has the e ffect o f chang ing  R u le  8 0 4 . R u les 
o f  E v id ence , by add ing  the v ideotaped ev i­
dence o f  a young  v ic tim  o f  a v io la t io n  o f  AS
1 1 .4 1 .4 1 0  —  1 1 .4 1 .4 5 5  to th e  lis t o f  excep­
t ion s to  the  h ea rsa y  ru le ."

Sec . 1 2 .4 5 .0 4 8 . E x c l u s i o n  o f  p u b l i c  f r o m  t r i a l  d u r i n g  t e s t im o n y  
b y  y o u n g  v i c t im  o f  s e x u a l  o f f e n s e ,  (a ) A f t e r  notice to the  defendant , 
the s ta te  m ay  app ly  to the cou r t  fo r  an  o rd e r  exc lud ing  the pub lic  from  
the cou rt room  d u r in g  the  te s t im ony  o f  a ch i ld  who is the a l leged  v ic t im  
o f  a v io la t ion  o f  A S  1 1 .4 1 .4 1 0  —  1 1 .4 1 .4 5 5 .  The  o rd e r  s h a l l  be g ran ted  
i f  the cou rt f ind s  th a t  the  ch i ld  is 16  y e a r s  o f  age o r  y ou n g e r  a t the t im e 
o f  the t r ia l .

(b ) I f  the pub lic  is exc luded from  the t r i a l  unde r (a ) o f  th is  section, 
the te s t im ony  g iven d u r in g  the t im e  the pub lic  is exc luded sh a l l  be 
a v a i la b le  to the  pub lic  upon request w ith in  a reasonab le  t im e  su ff ic ien t 
to a l low  p rep a ra t ion  o f  a tape reco rd ing  o r  t ran sc r ip t  o f  the  tes t imony .

(c) In  th is  section "pub lic ”  m ean s  a l l  pe rsons except
(1 ) the  ju d g e  p res id ing  o v e r  the t r i a l ;
(2 )  the  m em be rs  o f  t h e ju r y ;
(3 )  the  de fendan t and  the a t to rn ey  and  an  in ves t ig a to r  fo r  the de fen ­

dant ;
(4 )  th e  p rosecu t ing  a t to rn ey  and an  in ves t iga t ing  o ff ice r fo r  the 

state ;
(5 ) the  pa ren ts  o r  lega l g u a rd ia n s  o f  the child ;



developed a sign ificant emotional attachment who can provide emo­
tional support fo r the child while the child testifies;

(8) court personnel, including those essentia l fo r tak ing the testi­
mony. (§ 2 ch 67 SLA  1982)

K d i lo r 's  n o te s . —  F o r  p rov is ion s le g is la t iv e  fin d ing s , see § 1, ch. 6 7 , S LA
sitting  fo rth  the po licy o f  th e  sta te , th e  1 982  in the 1 982  tem p o ra ry  and specia l
purposes o f  the en ac ting  le g is la tio n , and  acts and reso lves .

Sec. 12.45.0S0. Discovery after d irec t exam ination  of w itness.

N O T E S  T O  D E C IS IO N S

Based  o n  J e n c k s  A c t . —  T h is  s 'a tu te  
was modeled a fte r  the fe d e ra l Jen ck s  Act, 
18 U .S .C . § 3 5 0 0 . et seq . T h e re fo re , when 
faced with questions re q u ir in g  the in te r ­
pretation o f  the  s ta tu te  the cou rt h as 
turned to fed e ra l case law  fo r in stru c tion . 
Putnam  v. S ta te . Sup . C t. Op. No. 2251  
(F ile  No. 3 t75> , 6 2 9  P .2d  3 5  (1 9S 0 I.

C r im in a l I t .  16 a n d  J e n c k s  A c t n o t  
in c o n s is te n t . —  C r im in a l R . 16 gove rn s 
p re tria l d iscovery  w h ile  the Jen ck s  Act 
governs d iscovery d u r in g  t r ia l . A lth ough  
the same evidence m ay  be d iscove rab le  
under both the ru le  and  the s ta tu te , they 
are not so o v e r la p p in g  as to be 
inconsistent. P u tn am  v. S ta te , Sup . C t. Op. 
No. 2251 iF i le  No. 3 4 7 5 ) , 6 2 9  P .2d  35  
119801,

D u ty  o f  s ta te  to  p r e s e r v e  e v id e n c e . —  
The duty o f  p re se rva tion  is the state 's du ty  
lo  p reserve any evidence which is 
d iscoverab le by the de fendan t. T h is  d u ly  
attaches once an y  a rm  o f  the  s ta te  has firs t 
gathered and  ta ken  possession o f  the e v i­
dence in question . P u tn am  v. S la te . Sup . 
Ct. Op. No. 2 251  (F i le  No. 3 4 7 5 ) , 6 2 9  P .2d  
35 (19801.

W hen  s a n c t io n s  a p p r o p r ia t e .  —  In
cases w here the de fendant cannot reason ­
ab ly be said to have  been p re jud iced  by the 
state's good fa ith  fa i lu re  to  p re se rve  the 
evidence, sanc tions w ill g e n e ra lly  not be 
appropriate . W he re , h ow ever, the de fen ­
dant has su ffe red  p re jud ice , sanc tions w ill 
gene ra lly  be w a rran ted . P u tn am  v. S la te , 
Sup. C t.'Op. N o . 2 251  (F i le  N o . 3 4 7 5 ) , 6 2 9  
P .2d 35  (1 9 8 0 ).

W h e re  it appea rs th a t  the evidence was 
lo s t o r  destroyed  in good fa ith , the im pos i­
tion  o f  sanc tions w i ll depend upon the 
deg ree to wh ich  the de fendan t has been 
pre jud iced . P u tn am  v . S ta te , Sup . C t. Op. 
No. 2 251  (F i le  No. 3 4 7 5 ) , 6 2 9  P .2d  3 5  
(1 9 S 0 ).

W h e re  the  evidence in  question  was 
d estroyed  in bad fa ith  o r  as p a rt  o f  a d e lib ­
e ra te  a ttem pt to  ovo id  p roduction , 
sanc tions w i ll n o rm a lly  fo llow . Pu tn am  v. 
S ta te , Sup . C t. Op. No. 2251  (F i le  N o . 
3 4 7 5 ) , 6 2 9  P .2d  3 5 (1 9 8 0 ) .

D is c r e t io n  o f  t r i a l  c o u r t .  —  W h a t 
sanc tion  is a p p rop ria te  in a g iven  case is 
best le ft  to the  sound d isc re tion  o f  the t r ia l 
c ou rt. P u tn am  v. S ta te . Sup . C t. Op. No. 
2251  (F i le  N o . 3 4 7 5 ) , 6 2 9  P .2d  3 5  (1 9 8 0 ).

G o o d  fa i t h  n lo n e  d o e s  n o t  e x c u s e  
b re a c h . —  T h a t evidence was d e lib e ra te ly  
n o t p rese rved  in  good fa ith  as a re su lt  o f  
ignorunce o r  as p a rt  o f  a d epa rtm en t p o l­
icy, e s tab lish ed  practice , o r  an y th ing  o f  
th is  i .a tu re  w i ll not a u tom a tic a lly  excuse 
the  st ate ’s b reach  o f  its du ty . T he  m ere fact 
o f  good fa ith  does no t m ake the state 's 
b reach  any less a  v io la t io n  o f  C r. R . 16 o r  
the Jen ck s  Act. P u tn am  v. S ta te , Sup . C t. 
Op. N o . 2251  (F i le  N o . 3 4 7 5 ) . 6 2 9  P .2d  3 5  
(1 9 8 0 ) .

B u rd e n  o f  p r o o f .  —  The heuvy burdens 
o f  e s tab lish in g  th a t the fa i lu re  lo  p rese rve  
the evidence occu rred  in good fa ith  and not 
ou t o f  a d es ire  to  suppress evidence and o f  
d em on stra t in g  th a t the de fendant has 
su ffe red  no re su lt in g  p re jud ice re s t 
sq u a re ly  on th e  sh ou ld e rs  o f  the s ta le .
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ings applying aggravating and mitigating 
factors, as well as his overall assessment of 
the exceptional severity o f Lee's offense. 
Given the unusually aggravated nature of 
this offense, the fact that Lee’s prior felony 
may still be considered by the sentencing 
court on remand, and the fact that, in origi­
nally imposing Lee’s sentence, the court 
discounted the significance of his prior felo­
ny because it was of a lesser class than the 
current offense, we recognize that this case 
may well be one in which little if any 
change will be necessary on remand.8 The 
need for a remand, however, is clear. Un­
der these circumstances, determination of 
the actual sentence that Lee should receive 
upon remand must be left to the sentencing 
court.

v. STATE Alaska 897
(A la s k a  A pp . 1 9 8 3 )
dcncc relative to reinstatement of original 
rape charge following defendant’s success­
ful appeal did not support even a prima 
facie finding of prosecutorial vindictive­
ness; (2) trial court did not abuse its discre­
tion in permitting dismissed rape charge to 
be reinstated without indictment; (3) time 
from entry o f defendant’s guilty pleas to 
reversal of his conviction on appeal was 
p-operly excluded from computation under 
120-day speedy trial rule, and (4) sentenc­
ing judge was not barred from imposing 
sentence higher than eight-year term origi­
nally imposed for his conviction of assault 
with a deadly weapon and assault with in­
tent to commit rape.

Affirmed.

The sentence is VACATED, and this case 
is REMANDED for imposition of a non-pre- 
sumptive sentence.

(O  h n  NUMBER STSUM>

Ernest MORGAN, Appellant, 
v.

STATE o f Alaska, Appellee.
No. 6991.

Court of Appeals o f Alaska. 
Dec. 23, 1983.

After the Supreme Court, 635 P.2d 472, 
reversed defendant’s conviction, the Superi­
or Court, Fourth Judicial District, Charles 
R. Tunley, J., convicted defendant of rape, 
assault with a dangerous weapon, assault 
with intent to commit rape, and assault and 
battery, and he appealed. The Court of 
Appeals, Bryner, C.J., held that: (1) evi-
6 . W e  note that the unsuspended fifteen -year 

period o f  incarceration o rig in a lly  ordered  by 
Judge Bucka lew  is equal lo  the p resum ptive 
te rm  fo r a person convicted o f  a c lass A fe lony 
w ho has two p rio r  fe lony  convictions. W e

1. Constitutional Law ®=257.5
Requirements of due process protect 

accused from both actual and apparent 
prosecutorial vindictiveness. U.S.C.A. 
Const.Amends. 5, 14; Const. Art. 1 § 7.
2. Criminal Law e=>31, 330

When totality o f circumstances in case, 
objectively viewed, indicates realistic likeli­
hood o f prosecutorial vindictiveness, a pri­
ma facie showing o f vindictiveness must be 
found; burden is then on prosecution to 
rebut showing of vindictiveness by negating 
appearance o f vindictiveness as well as pos­
sibility o f actual vindictiveness. U.S.C.A. 
Const.Amends. 5, 14; Const. Art. 1 § 7.
3. Criminal Law c=31

Record unequivocally established that 
only reason for State’s dismissal of defend­
ant’s rape charge was his willingness to 
waive his right to trial by pleading guilty to 
three other offenses with which he was 
charged; therefore, record failed to support 
even a prima facie finding o f prosecutorial 
vindictiveness where, after defendant suc­
ceeded on appeal and an order was entered 
that he be permitted to withdraw his guilty 
pleas, State informed defendant that it in-

hnve p rev iou s ly  approved sentences in this 
range in excep tiona lly  severe cases in vo lv ing  
firs t  fe lon y  o ffende rs . See Maal v. State, GvO 
P .2d  708 , 712  (1983).
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tended to reinstate previously dismissed 
rape charge if he elected to withdraw his 
guilty pleas to the three other charges for 
which he had already been convicted.
4. Criminal Law c=31

Normally, a prima facie case of vindic­
tiveness will be established by proof of a 
prosecutorial threat to reinstate a previous­
ly dismissed charge following a successful 
appeal by accused; however, where record 
shows that State originally dismissed 
charge against accused in reliance on his 
willingness to relinquish his right to trial 
and to accept punishment for related 
charges, no inference of vindictiveness can 
fairly be said to arise if accused subsequent­
ly elects to reassert his right to trial and the 
State, in response, simply restores the case 
to its original posture.
5. Indictment and Information c=144.2

Trial court, after dismissal of rape 
charge and waived by defendant of his 
right to trial by pleading guilty to three 
other offenses with which he was charged, 
and after defendant obtained order on ap­
peal allowing him to withdraw his guilty 
pleas, did not abuse its discretion in permit­
ting dismissed rape charge to be reinstated, 
without reindictment, pursuant to criminal 
rule providing, inter alia, that criminal rules 
may be relaxed or dispensed with in any 
case where it is manifest to court that strict 
adherence to them will work injustice. 
Fed.Rules Cr.Proc.Rule 48(a), 18 U.S.C.A.; 
Rules Crim.Proc., Rules 7(a), 43(a); Const. 
Art. 1 § 8.
6. Criminal Law «= 577.8

Where no trial on rape charge was 
anticipated after State dismissed that 
charge on basis of defendant's willingness 
to waive his right to trial by pleading guilty 
to three "ther offenses with which he was 
charged, time from entry of defendant’s 
guilty pleas to reversal of his conviction on 
appeal by Supreme Court, which concluded 
that defendant should be permitted to with­
draw his guilty pleas, was properly exclud­
ed from computation under 120-day speedy 
trial rule, and therefore prosecution for

rape was not barred thereunder. Rules 
Crim.Proc., Rule 45.
7. Criminal Law c=»189

Rule that courts sentencing offenders 
convicted upon retrial after successful ap­
peal may not impose higher sentences than 
were originally imposed on same charges 
did not apply where State, after defendant 
waived his right to trial by pleading guilty 
to three other offenses with which he was 
charged, dismissed rape charge, but rein­
stated it after defendant succeeded on ap­
peal and was permitted to withdraw his 
guilty pleas; therefore, sentencing judge 
was not barred from imposing, on retrial, 
sentence higher than eight-year term origi­
nally imposed for assault with a deadly 
weapon and assault with intent to commit 
rape, as defendant was not given a higher 
sentence for those crimes, but rather was 
sentenced to a ten-year term fo r rape, a 
crime fo r which he had not been previously 
sentenced.

Mary E. Greene, Asst. Public Defender, 
Fairbanks, and Dana Fabe, Public Defend­
er, Anchorage, fo r appellant.

Richard W. Maki, Asst. Atty. Gen., An­
chorage, and Norman C. Gorsuch, Atty. 
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

BRYNER, Chief Judge.
Ernest Morgan was convicted by a jury 

o f rape (former AS 11.15.120), assault with 
a dangerous weapon (former AS 11.15.220), 
assault with intent to commit rape (former 
AS 11.15.160), and assault and battery (fo r­
mer AS 11.15.230). Superior Court Judge 
Charles R. Tunley sentenced Morgan to con­
current terms of ten years for rape, eight 
years for assault with a dangerous weapon 
(ADW), six years for assault with intent to 
commit rape, and six months for assault 
and battery (A & B). On appeal, Morgan 
challenges only his conviction and sentence 
for rape. Morgan argues that Judge Tun-

OPIN ION
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ley erred in permitting the rape charge to 
be reinstated after it had previously been 
dismissed. He further contends that prose­
cution of the rape charge was barred by 
Alaska’s speedy trial rule. Alaska 
R.Crim.P. 45. Finally, he maintains that 
Judge Tunley was barred from imposing a 
sentence in excess of eight years for the 
rape conviction. We affirm .

FACTS
A brief discussion of the procedural back­

ground of this case is necessary to place 
Morgan's arguments in context. On April 
20, 1978, Morgan, his wife, and another 
individual attacked a Bethel woman and 
subjected her to repeated acts of rape, tor­
ture and violent assault. Morgan was ar­
rested shortly after the incident and was 
subsequently indicted for rape, ADW, as­
sault with intent to commit rape, and A & 
B. At the arraignment following his indict­
ment, Morgan attempted to peremptorily 
disqualify Superior Court Judge Christo­
pher Cooke pursuant to Alaska Criminal 
Rule 25(d). Judge Cooke ruled that Mor­
gan’s peremptory challenge was untimely.

On August 7, 1978, the date set for trial, 
Morgan withdrew his original pleas of inno­
cence and pled guilty to three charges: 
ADW, assault with intent to commit rape, 
and A & B. Although there was no formal 
plea agreement, Morgan was aware that 
the state would not try the rape charge 
alone if he pled guilty to the three other 
charges against him. A fter Morgan en­
tered his guilty pleas, the state did in fact 
dismiss the rape charge. The decision to 
dismiss was based primarily on the state's 
conclusion that the interest o f justice would 
not be served by subjecting Morgan's victim 
to the trauma of a jury trial in light oi 
Morgan’s guilty pleas to three of the four 
charges against him.

Prior to sentencing, however, Morgan 
obtained a new attorney and moved to 
withdraw his guilty pleas. One of the 
grounds for his motion was that Judge 
Cooke had improperly denied Morgan’s per­
emptory challenge. Judge Cooke denied 
Morgan's motion and sentenced him to con-

v. STATE Alaska 899
(A la ska  App. 1983 )
current eight-year terms for ADW and as­
sault with intent to commit rape; Judge 
Cooke imposed an additional six-month 
term, also concurrent, for A & B. Morgan 
appealed, again claiming that Judge Cooke 
improperly denied his peremptory chal­
lenge. The Alaska Supreme Court reversed 
Morgan’s conviction. The court concluded 
that Morgan’s peremptory challenge had 
been timely, that Judge Cooke improperly 
refused to disqualify himself, and that Mor­
gan should therefore be permitted to with­
draw his guilty pleas. Morgan v. State, 635 
P.2d 472 (Alaska 1981).

Upon reversal of Morgan’s conviction, the 
state informed Morgan that it intended to 
reinstate the previously dismissed rape 
charge if he elected to withdraw his guilty 
pleas to the three charges for which he had 
already been convicted. Morgan neverthe­
less withdrew his guilty pleas. Subsequent­
ly, over Morgan’s objection, Judge Tunley 
permitted the prosecution to reinstate the 
original rape charge. Morgan was eventu­
ally tried and convicted of the four charges 
contained in the original indictment.

Before sentencing, Morgan argued that 
Judge Tunley was barred from imposing a 
sentence exceeding the aggregate eight- 
year term Morgan received from Judge 
Cooke after pleading guilty to ADW, as­
sault with intent to commit rape, and A & 
B. Judge Tunley rejected this argument 
and imposed a ten-year sentence fo r Mor­
gan’s conviction o f rape.

PROSECUTORIAL VINDICTIVENESS
[1, 2] Morgan first claims that reinstate­

ment of the original rape charge following 
his successful appeal created an impermissi­
ble appearance of prosecutorial vindictive­
ness, thereby violating his constitutional 
right to due process. Morgan relies on our 
decision in Atchak v. State, 640 P.2d 135 
(Alaska App.1981). In Atchak, we observed 
that fundamental fairness precludes the 
state from “ upping the ante" by increasing 
or threatening to increase charges in retali­
ation fo r an assertion by the accused o f his 
constitutional or statutory rights. Atchak, 
640 P.2d at 149. We emphasized that the
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requirements of due process 1 protect the 
accused from both actual and apparent 
prosecutorial vindictiveness. Accordingly, 
we held that when the totality of the cir­
cumstances in a case, objectively viewed, 
indicates a realistic likelihood o f prosecuto­
rial vindictiveness, a prim a facie showing of 
vindictiveness must be found. The burden 
is then on the prosecution to rebut the 
showing of vindictiveness by negating the 
appearance o f vindictiveness as well as the 
possibility of actual vindictiveness. Atchak 
v. State, 640 P.2d at 144-45.2

[3] We believe that the record in this 
case fails to support even a prima facie 
finding of prosecutorial vindictiveness. As 
we have already indicated, in determining 
whether a prima facie case o f vindictiveness 
has been made, we must consider all rele­
vant circumstances in the record. The rec­
ord unequivocally establishes that the only 
reason for the state’s dismissal of Morgan’s 
rape charge in 1978 was his willingness to 
waive his right to a trial by pleading guilty 
to the three other offenses with which he 
was charged.

[4] Normally, a prima facie case of vin­
dictiveness will be established by proof o f a 
prosecutorial threat to reinstate a previous­
ly dismissed charge following a successful 
appeal by the accused. However, where the 
record shows that the state originally dis­
missed a charge against the accused in re­
liance on his willingness to relinquish his 
right to trial and to accept punishment for 
related charges, no inference o f vindictive­
ness can fairly be said to arise if the ac­
cused subsequently elects to reassert his
1. A laska Const, a rt. 1, § 7; U .S .C onst. amends. 

V  and X IV .
2 . O u r hold ing in Atchak w as based in pa rt on 

the United S ta tes Sup rem e C ou rt ’s hold ings in 
Btackledgc v. Perry, 417  U .S . 2 1 , 94 S .C t. 2098 , 
40  L .Ed .2d 628  (1 9 7 4 ), and North Carolina v. 
Pearce, 395  U .S . 711, 89  S .C t. 2 0 72 , 23  L .Ed.2d 
656 (1 9 6 9 ). W e a lso  re lied  on the A laska Su ­
preme C ou rt ’s extension o f  these decisions in 
Shagloak v. State, 597 P .2d  142 (A la ska  1979). 
W e acknow ledged in A tchak tha t the United 
S tates Suprem e Court had created  a specific 
exception to the p rosecu to ria l vindictiveness 
doctrine in cases in vo lv ing  p lea  bargaining . 
Bordenkircher v. Hayes, 494  U .S . 357 , 98 S .C t.

right to trial and the state, in response, 
simply restores the case to its original pos­
ture. Under these circumstances, the 
state’s conduct is not retaliatory or vindic­
tive in nature. Rather, the state, like the 
accused, seeks only to reassert its initial 
position. Hence, no realistic likelihood of 
vindictiveness is indicated by the state's 
conduct.

Morgan attempts to bolster his claim by 
pointing out that, in the absence of a fo r­
mal plea bargain, the state’s decision to 
dismiss the rape charge must be deemed 
binding, since the dismissal was not re­
quired. We believe this position is unrealis­
tic. When an accused decides to enter 
guilty pleas to a number o f charges and 
apparently acquiesces to conviction and sen­
tencing, we think the state is reasonably 
entitled to rely on the accused’s decision in 
determining how to dispose o f any remain­
ing charges. I f  the accused subsequently 
seeks to reassert his innocence, there seems 
to be little reason to characterize a corre­
sponding e ffo rt by the state to reinstate the 
original charges as being retaliatory or vin­
dictive, regardless of whether dismissal of 
the charges was originally based on a fo r­
mal plea bargain. In this case, the evidence 
is uncontroverted that Morgan’s rape 
charge was dismissed in reliance on his 
guilty pleas to the related charges of ADW, 
assault with intent to commit rape, and A & 
B. Given this evidence, the prosecution’s 
decision to reinstate the rape charge after 
Morgan elected to withdraw his guilty pleas 
does not amount to an impermissibly vindic­
tive act, even if no formal plea agreement

663 , 54 L .Ed .2d  604  (1 9 7 8 ). S ince no p lea b a r­
gain was in vo lved  in Atchak, h ow ever, w e did 
no t add ress the app licab ility  o f  Bordenkircher 
under A la ska  law . Atchak, 6 4 0  P .2d  at 145 n. 
21 . S ince o u r decision in Atchak, the Un ited  
S ta tes Sup rem e C ou rt h as fu rth e r restric ted  the 
scope o f  the p rosecu to ria l v indictiveness doc­
trine , ho ld ing  that it app lies o n ly  to  post-con ­
v iction  s itu a tion s . United States v. Goodwin, 
457  U .S . 36 8 , 102 S .C t. 2 485 , 73  L .Ed .2d 74 
(1 9 8 2 ). Because this case in vo lves a post-con ­
v ic tion  th rea t to increase charges and there 
w as no p lea  bargaining , we need not address 
the app licab ility  o f  e ithe r Bordenkircher o r  
Goodwin u nder A la ska  law .
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compelled the earlier dismissal of the rape 
charge.

FA ILURE TO REINDICT
Morgan next argues that Judge Tunley 

erred in permitting reinstatement o f the 
dismissed rape charge without reindict­
ment, Morgan relies on the language of 
Criminal Rule 43(a), which states, in rele­
vant part, that when the state files notice 
o f dismissal, "the prosecution shall thereup­
on terminate." Whether a previously dis­
missed case may be reinstated by court 
order following a dismissal enten pursu­
ant to Criminal Rule 43(a) is a question of 
first impression in Alaska. Under the com­
parable federal rule, Fed.R.Crim.P. 48(a), 
reindictment seems to be accepted as the 
appropriate means of reinstituting dis­
missed charges. See, e.g., United States v. 
Senak, 477 F.2d 304 (7th Cir.1973), cert 
denied, 414 U.S. 856, 94 S.Ct. 157, 38 
L.Ed.2d 105 (1973). In the present case, 
however, Judge Tunley ruled that even if 
Criminal Rule 43(a) technically required 
reindictment, good cause existed to relax 
the rule and permit reinstatement of the 
original charge. Judge Tunley stated:

I f  Criminal Rule 43(a) can in any way 
be read to require a reindictment (which I 
do not believe it can), said Rule is hereby 
dispensed with by this court in this case, 
for I believe it is manifest to this court 
that a strict adherence to Rule 43(a) 
would work an injustice. See: Criminal 
Rule 53. I just cannot see any reason for 
a reindictment, which wquldjundqubtedly 
require putting a young girl through the

3 . A laska  R .C rim .P . 53 p rov ides:
These ru les a re designed to  fac ilita te  bus i­

ness and advance ju s tice . They m ay be re ­
laxed  o r  dispensed w ith by the cou rt in an y  
case where it sh a ll be m an ifest to  the cou rt 
that a stric t adherence' to  thenT w ill w o rk  
in justice.

4 . A laska R .C rim .P . 45 p rov ides , in re levan t 
part:

(b ) Speedy Trial Time Limits. A  defendant 
charged w ith a fe lony , a m isdem eanor, o r  a 
v io la tion  sha ll be tried w ith in  120 days from  
the time set fo rth  in p a rag raph  (c ) o f  this 
ru le .

v. STATE Alask
(A la ska  App. 1983 )

embarrassment and trauma o f testifying 
yet again, to yet another grand j ury.
[5] Wc do not believe that Judge Tunley 

abused luifaiscretion in permitting the dis­
missed charge to be reinstated mrsuant to 
Criminal Rule 53?  Moreover, given the I 
lack of any significant change in the factual 
basis supporting the reinstated charge, we 
do not think Judge Tunley’s ruling deprived 
Morgan of his right to be prosecuted only 
upon indictment. Morgan has presented no 
reason, and we can think of none, why the 
reinstated charge of rape, which was includ­
ed as a part o f the original indictment 
returned against him, should be deemed 
insufficient to protect his right to indict­
ment as provided for by Alaska Criminal 
Rule 7(a) and by the Alaska Constitution, 
article 1, section 8.

SPEEDY TRIAL VIOLATION
[6] Morgan further contends that his 

prosecution for rape was barred by Alaska 
Criminal Rule 45, which generally requires 
criminal trials to be held within 120 days o f 
arrest.4 However, we conclude that the 
time from entry o f Morgan’s guilty pleas to 
reversal o f his conviction on appeal by the 
supreme court must be excluded from com­
putation under the 120-day rule. Exclusion 
of this time period is warranted for good 
cause.5

An analogous case is State v. Fevos, 617 
P.2d 490 (Alaska 1980). After being indict­
ed fo r assault charges, Fevos entered a no 
contest plea; a date for sentencing was 
scheduled. Prior to sentencing, Fevos suc­
cessfully moved to withdraw his no contest 
plea and reinstated his original plea of not

(c ) When Time Commences to Rim. The 
tim e fo r  tria l sh a ll begin ru n n irg , w ithout 
demand by the defendant, as fo llow s :

(1 ) from  the date the de fendant is arrested , 
in itia lly  a rra igned , o r  from  the date the 
charge . . .  is served  upon the defendant, 
w h ichever is f i r s t ____

5. A la ska  R .C rim .P . 4 5 (d ) p rov id es , in re levan t 
p a rt:

(d ) Excluded Periods. The fo llow ing  pe ri­
ods sh a ll be excluded in com puting the time 
fo r  tr ia l: ____

(7 ) o th e r periods o f  d e lay  fo r  good cause.
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guilty. He later moved to dismiss his case 
for violation of the 120-day rule. On ap­
peal, the supreme court held that the period 
between entry of Fevos's plea of no contest 
and his sentencing date was excluded from 
the 120-day rule for good cause:

Since Fevos entered a plea of no contest 
on March 8, and sentencing was set for 
April 12, this time span is also excludable 
for good cause under Rule 45 because no 
trial was anticipated.

Fevos, 617 P.2d at 492 (footnote omitted); 
see also id. at 492 n. 5.

Here, as in Fevos, no trial was anticipa­
ted after entry of guilty pleas. The prose­
cution relied on Morgan's pleas to three of 
the four charges against him and concluded 
that prosecution of the remaining count 
was not justified. We believe the prosecu­
tion’s reliance on Morgan’s guilty pleas was 
reasonable, and we find no good reason why 
the reinstated charge of rape should be 
treated differently from Morgan’s other 
charges for purposes of applying the 120- 
day restriction o f Criminal Rule 45.6

INCREASE IN SENTENCE 
AFTER APPEAL

[7] Morgan’s last argument is that 
Judge Tunley was barred from imposing a 
sentence higher than the eight-year term 
originally imposed for his conviction of 
ADW and assault with intent to commit 
rape. Morgan relies on Shagloak v. State, 
597 P.2d 142 (Alaska 1979). However, we 
think Shagloak is largely inapposite. 
Shagloak holds that courts sentencing of­
fenders convicted upon retrial after a suc­
cessful appeal may not impose higher sen­
tences than were originally imposed on the
6 . It m ight be argued that the sta te  was p laced 

on notice o f the poten tia l need fo r  a tria l on the 
rape charge by M organ ’s m otion  to w ithdraw  
his gu ilty  p leas. Hov/ever, we th ink it w ou ld  
be unreasonab le to  ho ld  that good cause fo r 
exc lusion  o f  time under R u le  4 5 (d )(7 ) term inat­
ed when M organ  m oved to  w ithd raw  his guilty 
p leas. I f  M organ u ltim ate ly  fa iled  in his e ffo rts  
to  w ithdraw  his p lea, the p rosecu tion 's position 
w ith respect to  the d ism issed rape charge 
w ou ld not have been a lte red . A ccord ing ly , the 
prosecution had good reason  to  await a fina l 
ru ling  on the m erits o f  M organ 's m otion to 
w ithdraw  his p leas p rio r to  re instating  the rape

same charges. Thus, Shagloak would have 
directly prohibited Judge Tunley from ex­
ceeding Judge Cooke’s original sentences 
for Morgan’s convictions of ADW, assault 
with intent to commit rape, and A & B. 
However, Morgan was not given a higher 
sentence for any of these crimes. Rather, 
he was sentenced to a ten-year term for 
rape, a crime for which he had not been 
previously sentenced. The supreme court’s 
holding in Shagloak thus does not directly 
control this case. Nor do we believe that 
the jrolicies underlying the decision in 
Shagloak warrant extension o f its holding 
to the present case.

In Shagloak, the court explained its rul­
ing in the following terms:

We believe if a more severe sentence 
may be imposed after retrial for any rea­
son, there will always be a definite appre­
hension on the part o f the accused that a 
heavier sentence may be imposed. Such 
apprehension or fear would place the de­
fendant in an “ incredible dilemma" in 
considering whether to appeal the convic­
tion. A ’desperate”  choice exists, and 
may very well deter a defendant from 
exercising the right to assert his inno­
cence and request a retrial. Such deter­
rence violates the due process clause of 
the Alaska Constitution. The fundamen­
tal standard o f procedural fairness, which 
is the basic due process right claimed in 
this case, forbids placing a limitation on 
the defendant’s right to a fa ir trial by 
requiring the defendant to barter with 
freedom for the opportunity o f exercising 
it.
charge. S im ila r ly , i f  M organ  u lt im a te ly  p re ­
va iled in h is e ffo r ts  to  w ithd raw  h is guilty 
p leas, the th ree  charges to  which he had pled 
gu ilty w ou ld  have lo  be tried . It  w ou ld  seem 
purpose less to  construe C rim in a l Ru le 4 5  as 
requ iring  the state to p roceed w ith tria l o f the 
o rig in a lly  d ism issed rape charge w h ile  the o th ­
e r changes were on appea l, since essen tia lly  the 
sam e tr ia l w ou ld  have to  be repeated  i f M organ 
u ltim ate ly  succeeded in w ithd raw ing  his gu ilty  
p leas. Thus , we ho ld  tha t M organ 's e ffo r ts  to  
w ithd raw  his gu ilty p leas do not a ffec t good 
cause fo r  de lay ing  p rosecu tion  o f  the rape 
charge.



vould have 
i from ex­
sentences 

W, assault 
id A & B. 
n a higher 
s. Rather, 
r term for 
d not been 
erne court's 
not directly 
relieve that 
decision in 
its holding

ined its rul-

;re sentence 
for any rea- 
finite appre- 
cused that a 
>osed. Such 
dace the de- 
lilemma" in 
1 the convic- 
exists, and 

indant from 
:rt his inno- 
Such deter- 

:ss clause of 
c fundamen- 
irness, which 
it claimed in 
limitation on 
fair trial by 
barter with 

of exercising

ilt im a te ly  pre- 
•aw his gu ilty  
:h  he had pled 
It w ou ld  seem 
ial Ru le 4 5  as 
•ith tria l o f  the 
wh ile the oth- 

■ essen tia lly  the 
•ated i f  M organ 
wing his gu ilty 
ian 's  e ffo r ts  to 
rot a ffec t good 
n o f  the rape

MORGAN
Cite as 673  P J d  897

Shagloak, 597 P.2d at 145 (footnote omit­
ted).

Here, the possibility that Morgan might 
be prosecuted and separately sentenced for 
the additional crime of rape after a success­
ful appeal simply did not, in and of itself, 
place Morgan in an “ incredible dilemma" or 
force him to make a "desperate choice" 
within the meaning of Shagloak. The di­
lemma and choice faced by Morgan follow­
ing his successful appeal was precisely the 
same as that which he had faced at the 
inception o f his case.

Prior to trial, when Morgan was charged 
with four separate offenses, including rape, 
he was aware that the prosecution would 
dismiss the rape charge if he pled guilty to 
the three remaining charges. Morgan cer­
tainly must have been aware that, if con­
victed of all four offenses, he faced a poten­
tially higher sentence than that which he 
would receive if he pled guilty to three 
offenses and obtained a dismissal of the 
rape charge. Faced with this choice, Mor­
gan elected to plead guilty to three charges 
and to allow the charge o f rape to be dis­
missed. Prior to sentencing, Morgan 
changed his mind and sought to withdraw 
his guilty pleas. At that time, the same 
basic choice confronted him: to accept con­
viction and sentencing fo r three offenses or 
to assert his right to trial on the original 
indictment at the risk o f being convicted 
and sentenced for all four charges.7 By 
changing his mind and moving to withdraw 
his pleas, Morgan chose to take the risk o f 
conviction and punishment on the original 
charges; he was prevented from doing so
7 . W hen M organ moved to  w ithdraw  his p leas 

o f  gu ilty , his counsel did not assert that the 
state w ou ld in any w ay be fo rec losed  from  
re instating  the orig ina l charge o f  rape. N o r 
has M organ 's cu rrent counse l nrgued that re in ­
statem ent o f  the rape charge w ou ld  have been 
im perm issib le a t any tim e p rio r to  M organ 's 
successfu l appeal. W e th in k  it apparent that, 
i f  M organ  had been perm itted to w ithdraw  his 
gu ilty  p leas p rio r to the o rig in a l sentencing, 
re instatem ent o f tire rape charge w ou ld  have 
been perm issib le , and any assertion  o f  p rosecu ­
to ria l vindictiveness w ou ld have been w ithout 
m erit.

8 . M organ separa te ly  m aintains that a sentence 
in excess o f  eight years w as not jus tified  be-

v. STATE Alaska 9 0 3
(A la ska  App. 1983 )
by Judge Cooke, whose ruling was subse­
quently reversed. The prosecutorial threat 
to reinstate Morgan’s rape charge after he 
successfully appealed presented Morgan 
with precisely the same choice that he had 
previously faced: to accept conviction and 
sentencing fo r three offenses or to assert 
his right to trial at the risk of being con­
victed and sentenced for an additional of­
fense. Thus, in no meaningful sense did 
the threat o f an increased charge and sen­
tence following apjieal force Morgan to 
make a choice more desperate than that 
which he originally made and that with 
which he was faced throughout his prosecu­
tion.

In summary, our decision that reinstate­
ment of the dismissed rape charge was not 
vindictive is largely dispositive of Morgan's 
claim that his maximum sentence could not 
exceed the eight-year term originally im­
posed. Just as the threat o f reinstatement 
did not give rise to an inference of prosecu­
torial vindictiveness, imposition o f the sepa­
rate and higher sentence for the crime of 
rape does not create an appearance o f judi­
cial vindictiveness. Essentially, Morgan’s 
argument is that, by pleading guilty to 
three of the original charges against him 
and procuring dismissal o f the fourth, and 
then later deciding to reassert his inno­
cence, he somehow gained a constitutionally 
protected right against prosecution and 
punishment for the charge dismissed in re­
liance on his guilty pleas. We find this 
argument to be unpersuasive and do not 
believe the supreme court’s holding in 
Shagloak compels a contrary conclusion.8

cause Judge C ooke took  M organ ’s rape  into 
account in sentencing M organ  on his p leas o f 
gu ilty  to  the charges o f  A D W . assau lt w ith 
in tent to  rape , and A  & B. Th is a rgum ent is 
unpersuas ive . In  sentencing M organ  fo r  those 
th ree charges. Judge C ooke did indicate that he 
w ou ld  ta ke  in to account a ll re le van t c ircum ­
stances, inc lud ing  the in ju ries su ffe red  by M .P. 
H ow ever, Judge C ocke  made it c le a r that he 
did not in tend to m ake any finding as to  wheth­
e r  M organ  ac tua lly  com m itted the o ffen se  o f 
rape  and tha t he did not intend to sentence 
M organ fo r  any crim es o the r than those to 
which he had pled guilty .
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The conviction and sentence are AF- choragc, and Norman C. Gorsuch, Atty. 
FIRMED. Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

l o  | ret number stsiem }

William M. CULLOM, Appellant, 
v.

STATE o f Alaska, Appellee.
No. 7505.

Court of Appeals of Alaska. 
Dec. 30, 1983.

Defendant was convicted in the Superi­
or Court, Fourth Judicial District, Fair­
banks, Jay Hodges, J., o f possession of co­
caine, and defendant appealed. The Court 
o f Appeals, Coats, J., held that search of 
defendant by store security guards after 
security guard saw defendant conceal co­
logne set on his person was not state action 
and therefore not subject to exclusionary 
rule.

Affirmed.

Searches and Seizures <3=7(4)
Where store security guard was not 

hired or paid by police and was not acting 
in any way in concert with police, search by 
security guard of individual that security 
guards saw conceal cologne set on his per­
son was not state action and therefore not 
subject to exclusionary rule.

Charles R. Pengilly, Asst. Public Defend­
er, Fairbanks, and Dana Fabe, Public De­
fender, Anchorage, for appellant.

Kristen Young, Asst. Atty. Gen., Office 
of Special Prosecutions and Appeals, An-

OP1NION
COATS, Judge.
An unarmed security guard for Fred 

Meyer, Larry Garcia, saw William Cullom 
conceal a cologne set on his person. The 
guard followed Cullom to the store exit, 
and showed Cullom his security identifica­
tion. The guard took Cullom to the store’s 
security office, recovered the cologne set, 
read Cullom his Miranda rights, and then 
frisked Cullom for weapons. The weapons 
search is apparently a routine procedure.

During the weapons search, Garcia found 
a glass vial, a syringe and a spoon in Cul- 
lom’s sock. He also found a concealed shoe 
polish kit belonging to Fred Meyer. Garcia 
made out a citizen’s arrest report, and then 
called the police. Residue on the spoon was 
found to be cocaine. Cullom was charged 
with possession of cocaine, AS 17.10.010. 
He moved to suppress the evidence on the 
basis that it was illegally seized.

Judge Hodges denied the motion, finding 
that the search was not state action, and 
therefore not subject to fourth amendment 
limitations. Even if there were state ac­
tion, ruled the court, the search was consti­
tutional and reasonable under the circum­
stances.

Cullom pled guilty and brought this Co- 
oksey-Oveson appeal.1 We conclude that 
the weapons search which resulted in the 
seizure of the cocaine was not state action 
and therefore the actions of the security 
guard were not subject to the fourth 
amendment of the United States Constitu­
tion or Article I § 14 and Article I § 22 of 
the Alaska Constitution.

It is clear that private searches are not 
generally subject to the fourth amendment. 
Walter v. United States, 447 U.S. 649, 656,

I .  Oveson v. Anchorage, 574  P .2d 801 (A la ska  
1978); Cooksey v. State, 524 P .2d 1251 (A la ska

1974).
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SENATE BILL NO. 3

For an act entitled "An Act relating to the admissibility of certain 
hearsay evidence in grand jury proceedings for certain sexual offenses 
and amending Rule 6(r), Alaska Rules of Criminal Procedure".

This bill would allow admission at grand jury proceedings of hearsay 
statements of children under 16 years of age relating to sexual 
offenses. The bill would provide a means for admitting evidence from 
children at grand jury proceedings while protecting those children from 
additional emotional trauma. The bill may also increase the likelihood 
of successful prosecution of sexual offenses committed against children.

The department is extremely pleased that the legislators have addressed 
the problem and offered a solution to reduce child sexual abuse in 
Alaska. The department supports admitting certain hearsay evidence by 
children under 16 years old but believes that SB 3 should adopt the 
language in the Governor's Child Protection packet (HB 88). Section 5 
of HB 88 defines under what conditions the hearsay evidence can be 
admitted. Section 5 states that there must be some indication of 
reliability of the hearsay statement and that either the child testifies 
at the grand jury proceeding or is unavailable (Sec. 
12.40.055(a)(l)(?)). The bill then defines unavailability (Sec.
13.40.055(b)(2)). The Governor's bill also defines the child's
"statement" to include non-.erbal conduct. (Sec. 12.40.055(b)(1)). 
SB 3 does not define statement, nor does the bill address availability or 
reliability of the witness.

HB 88 addresses potential leqal issues and may better withstand a 
constitutional challenge than would SB 3.

The department supports the concept in SB 3 but prefers the language in
HB 88.
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APPROVED:

Michael L. Price, Director 
Division of Family 

and Youth Services

J o ^  R. Pugh, Commissioner 
Department of Health 

and Social Services

DATE:
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P O S I T I O N  P A P E R  

SB 3

The Alaska N e t w o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t ,  a 
non-profit c o r p o r a t i o n  r e p r e s e n t i n g  20 d o m e s t i c  v i o l e n c e " a n d  
sexual a s s a u l t  p r o g r a m s  s t a t e w i d e ,  s u p p o r t  SB3, a l l o w i n g  for 
the a d m i s s i o n  of c e r t a i n  h e a r s a y  e v i d e n c e  in g r a n d  j u r y  p r o­
ceedings for c e r t a i n  s e x u a l  o f f e nses.

The state of A l a s k a  is to be c r e d i t e d  f o r  e n a c t i n g  m a n y  
measures o v e r  the past s e v e r a l  years w h i c h  s e r v e  to p r o t e c t  
children f r o m  s e x u a l  and p h y s i c a l  abuse. D o m e s t i c  v i o l e n c e  
and sexual a s s a u l t  p r o g r a m s  a c r o s s  the s t a t e  have d e v o t e d  
much time and e n e r g y  to e d u c a t i n g  both p r o f e s s i o n a l s  and 
members of the p u b l i c  a b o u t  issues i n v o l v i n g  c h i l d  s e x u a l  
assault. T h e s e  c o m b i n e d  e f f o r t s  have r e s u l t e d  in a d r a m a t i c  
increase in the n u m b e r  of s e l f - r e p o r t s  m a d e  by c h i l d  v i c t i m s ,  
and a g r e a t e r  u n d e r s t a n d i n g  on the part of the g e n e r a l  p u b l i c  
as to the e x t e n t  of the pro b l e m .

We now k n o w  that c hild v i c t i m s  will o f t e n  d i s c l o s e  i n c i d e n c e s  
of sexual a s s a u l t  to the n o n - o f f e n d i n g  p a r e n t ,  a t e a c h e r ,  a 
day care p r o v i d e r ,  and o t h e r  t r u s t e d  a d u l t s .  S u c h  s t a t e m e n t s  
by the c h i l d  v i c t i m  to an a d ult are o f t e n  v i e w e d  as the 
most r e l i a b l e  s o u r c e s  of e v i d e n c e  c o n c e r n i n g  the a s s a u l t .  
However, s i n c e  s u c h  e v i d e n c e  is legally c o n s i d e r e d  to be 
"hearsay" and is not a d m i s s a b l e  even in g r a n d  ju r y  p r o c e e d i n g s ,  
some cases of c h i l d  s e x u a l  a s s a u l t  are n o t  b e i n g  f u lly 
investigated or p r o s e c u t e d .

Because of the u n i q u e  n a t u r e  of cases of c h i l d  s e x u a l  a s s a u l t ,  
Cc.ses in w h i c h  the p r i m a r y  w i t n e s s  is a c h i l d ,  c e r t a i n  l i m i t e d  
allowances m u s t  be p e r m i t t e d  in order to a d e q u a t e l y  p r o v i d e  
protection. For this r e a son, the N e t w o r k  s u p p o r t s  the p a s s a g e  
of SB3.S r ■

/ {c \  C C W M D h  n i N / r M i i  / i \  a c \ )  a  r s c \ n r - \ A  C Q / C  O  A\
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VAN HATTEN v. STATE Alaska 1047
C ite as 6 6 6  P .2d 1047 (A la ska  App. 1983 )

Kichard VAN HATTEN. Appellant, 
v.

STATE o f Alaska, Appellee.
No. 5877.

Court of Appeals of Alaska.
July 15, 1983.

Defendant was convicted in the Superi- 
„ r Court. Fourth Judicial District, Warren 
\v Taylor, J., o f attempted sexual assault 
. iiie first degree and sentenced to serve a 
-rrnt of ten years imprisonment, with eight 
*r.>n suspended on condition that he be 
j.iaei tl "it probation for five-year period fol- 
:..wmg release from prison, and he appeal- 
,.| T h e  Court of Appeals, Bryner, C.J., 
t.rl.l I hat: (1) defendant's constitutional 
r.tfbi " f confrontation was not violated by 

of prior testimony before grand jury 
-In n witness feigned loss of memory; (2) 
if.m|« r ‘s testimony concerning defendant’s 
.it.moii to remain silent until he obtained 
attorney was inadmissible, but testimony 
•li<I not constitute plain error; and (3) trial 
judge w as not clearly mistaken in imposing 
•ctiicnce of ten years with eight suspended.

Affirmed.

Scrdaliely, Superior Court Judge, con-
• ofm i |  in part and dissented in part and 
file.I opinion.

I itllCHMCh c=,'J86
Where witness deliberately seeks to 

•*>"o! testifying by claiming loss o f memory 
• i. >|-in .e to specific questions, prior state- 

im-nu of witness relating lo subject matter 
•lueslinn are inconsistent, within mean- 

*'fc’ Rules of Evidence governing use of 
*’f " "  "i.-onsistent statement. Rules of 
h'.d . Rules (illi, 801(d)(1)(A).
• Criminal Ijiw  c=6G2(l)

In attempting to determine whether 
1 ridiint s constitutional right o f confron- 

•aiion will I*, violated l;y use of prior extra- 
i-duial statenienLs of witness as substan- 

'•Milence uf guilt when witness is eva­

sive or suffers from loss of memory, best 
approach lies in case-by-case analysis, focus­
ing on extent to which witness actually 
testifies and can be cross-examined, as well 
as on nature and reliability o f his prior, 
out-of-court statement; relevant factual in­
quiry in such an analysis is whether, under 
the circumstances, jury will be afforded sat­
isfactory basis for evaluating truth of out- 
of-court statement. Rules of Evid., Rules 
613, 801(d)(1)(A); U.S.C.A. Const.Amend. 6; 
Const. Art. 1, § 11.
3. Criminal Law '^=>662(6)

Defendant's constitutional right of con­
frontation was not violated by use of prior 
testimony before grand jury after witness 
feigned loss of memory, where witness' pri­
or statement was given under oath and was 
based on her personal observations, her tes­
timony was corroborated, and, mere signifi­
cantly, despite her stated intention to 
refuse to testify, and despite her numerous 
lapses of memory in response to particular 
questions, witness offered substantial testi­
mony concerning alleged assault and her 
prior grand jury statements. Rules of 
Evid., Rules 613, 801(d)(1)(A); U.S.C.A. 
Const.Amend. 6; Const. Art. 1, § 11.
4. Criminal Law c=407(l), 1036.1(5)

T coper’s testimony concerning defend­
ant’s decision to remain silent until he 
obtained attorney was inadmissible, but ad­
mission of testimony did not constitute 
plain error, where testimony only referred 
to, but did not comment on, defendant’s 
decision to remain silent and evidence of 
defendant’s guilt, while less than over­
whelming, was certainly compelling. Rules 
Crim.Proc., Rule 47(b); U.S.C.A. Const. 
Amend. 5.
5. Criminal Law 1030(1)

Party relying on plain error must go 
beyond mere showing that error was com­
mitted and that error involved constitution­
al right. Rules Crim.Proc., Rule 47(b).
6. Criminal Law c= 1030(1)

Correct measure of obvious prejudice 
under plain-error rule falls closer lo more
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flexible standard of harmless error em­
ployed in cases where nonconstitutional er­
ror is involved: whether it can be fairly 
said that alleged error did not appreciably 
affect ju ry ’s verdict. Rules Crim.Proc., 
Rule 47(b).
7. Criminal Law <3=1208.2

Trial court is assigned primary respon­
sibility for sentencing; included in this re­
sponsibility is task of weighing and deter­
mining priorities to be given to various 
sentencing goals.
8. Rape c=>64

Given defendant's conduct, given his 
longstanding history of similar conduct, and 
given his prior record of criminal miscon­
duct, trial judge was not clearly mistaken in 
imposing sentence of ten years with eight 
suspended, on defendant convicted of at­
tempted sexual assault in first degree. AS
11.41.410.

Before BRYNER, C.J.. SINGLETON, J., 
and SERDAHELY, Superior Court Judge.’

OPINION
BRYNER, Chief Judge.
Richard Van Hatten was convicted of at­

tempted sexual assault in the first degree, a 
class B felony. AS 11.41.410. He was sen­
tenced to serve a term of ten years’ impris­
onment, with eight years suspended on con­
dition that he be placed on probation for a 
five-year period following release from pris-
• Serdahe ly . S upe rio r C ou rt Judge, sitting by as­

signment made pursuant to  a rtic le  IV , section 
16 o f  the C onstitu tion  o f A laska .

on. On appeal, Van Hatten raises thret 
contentions: (1) that he was deprived of hi* 
right to confront and cross examine1 the 
state’s key witness; (2) that certain testi­
mony elicited by the prosecution violated 
his rights to counsel2 and to remain silent-1
and (3) that his sentence was excessive

Geoffry B. Wildridge and Mary E. 
Greene, Asst. Public Defenders, Fairbanks, 
and Dana Fabe. Public Defender, Anchor­
age, for appellant.

Peter A. Michalski, Asst. Atty. Gen., Of­
fice of Sp. Prosecutions and Appeals, An­
chorage, and Wilson L. Condon, Atty. Gen., 
Juneau, for appellee.

FACT:'
A review of the facts ,> .. .ssary for 

consideration of Van Hatten's first argu? 
ment. The indictment against Van Hatleij 
alleged that he attempted to have non-con| 
sensual sexual intercourse with his stcpi 
daughter, T.M.W., on October 1, 1980, at 
the family's home in Fairbanks. At the 
time, T.MAV. was seventeen years old. J

T.M.W. appeared as a witness before tha 
grand jury and testified in support of th$ 
indictment. She stated that, in the earl$ 
morning hours of October 1,1980, Van Hat| 
ten entered her room and sat down on he® 
bed. He reached under her robe, attempt* 
ing to touch her vagina. T.M.W. struggled 
and managed to slide o ff her bed onto th£ 
floor. Van Hatten left the room, but i 
turned shortly. He picked T.M.W. off o 
the floor, placed her on the bed and climbo 
into bed on top of her. T.M.W. was teni 
ficd. She struggled with Van Hatten, bii 
him in the area of his shoulder, and 
screamed loudly. Van Hatten terminal 
his attack when T.M.W.'s mother entered
the room.

Adrianna Van Hatten, Richard Van Ha$. 
ten’s wife and T.M.W.’s mother, also tesli 
fied liefore the grand jury, corroborating 
her daughter’s statements. According 
Mrs. Van Hatten, she was awakened by her ; 
daughter’s screams and went to her 
room. She found Van Hatten on the bed$ 
clad in a t-shirt and underpants. T.M.W.', 
was crying and trembling; she told her 
mother that Van Hatten had tried to rapO
2.

§ M
1. U .S . Const, amend. V I; A laska  Const, art. I,

§ 11.

U .S . Const, am end. V I; A laska Const, art. J
‘■f

3 . U .S. Const, amend. V; A laska Const, art. I . ;
5 9-
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her. Mrs. Van Hatten immediately sum­
moned the Alaska State Troopers.

Officer Adams and Sergeant Murphy of 
the Alaska State Troopers went to the Van 
Hatten residence in the early morning 
hours of October 1,1980, in response to Mrs. 
Van Hatten’s complaint. Sergeant Murphy 
interviewed T.M.W., who gave him a state­
ment substantially similar to the testimony 
which she later gave to the grand jury. 
Sergeant Murphy also interviewed Mrs. 
Van Hatten. Upon completion o f the inter­
views, Van Hatten was arrested and taken 
to trooper headquarters. An examination 
of Van Hatten disclosed fresh scratches on 
his fr.ee and a distinct bite mark on his left 
arm.

Immediately before the scheduled start of 
Van Hatten's ju ry trial, T.M.W. and Mrs. 
Van Hatten informed Superior Court Judge 
Warren Taylor that they did not want the 
prosecution of Van Hatten to proceed. 
Both indicated that they did not desire to 
testify and that, if called to testify, they 
would refuse to do so. At the state’s re­
quest, depositions of T.M.W. and Mrs. Van 
Hatten were taken; both witnesses re­
sponded to questions concerning the specif­
ics o f Van Hatten’s assaul. either by claim­
ing an inability to rememtT or by express­
ly refusing to answer.

Trial was thereafter commenced. After 
Officer Adams and Sergeant Murphy testi­
fied, T.M.W. was sworn as a witness for the 
prosecution. She answered preliminary 
questions without reluctance but when 
questioning turned to the specific occur­
rences of October 1, 1980, she maintained 
that she was unable to recall most details. 
Over objections by defense counsel, the 
prosecutor then played a recording o f T.M. 
W.’s grand jury testimony for the jury. 
The recording was ruled admissible as a 
prior inconsistent statement.

After T.M.W. testified, the prosecutor re­
called Sergeant Murphy, who, again over 
objection by the defense, testified as to the 
substance of T.M.W.’s statements to him on 
the morning of the assault. This testimony 
was also admitted as proof o f a prior state­

ment by T.M.W. inconsistent with her trial 
testimony.

Adrianna Van Hatten was later called as 
a witness for the defense. Much like 
T.M.W., Mrs. Van Hatten denied any ability 
to recall the particulars of the October 1 
incident. The thrust o f her testimony, how­
ever, was that she had quarreled with Van 
Hatten over domestic problems on the night 
of the alleged assault, that she had been 
drinking and was extremely upset with Van 
Hatten at the time, and that, for these 
reasons, it was likely that she had exagger­
ated Van Hatten’s ronduc. in her complaint 
to the troopers. During cross-examination, 
the prosecution was allowed to impeach this 
testimony by playing the recording of Mrs. 
Van Hatton’s testimony before the grand 
ju r y .  ____________________________
-ADMISSIBILITY OF T.M.W.’S GRAND j
^  -JURY TESTIMONY  1

In his first point on appeal, Van Hatten 
challenges the admissibility at trial o f the 
grand jury testimony given by T.M.W. 
Van Hatten asserts that T.M.W.’s lapses of 
memory at trial were not inconsistent with 
her prior testimony, since they effectively 
constituted a refusal to answer and did not 
amount to testimony. He further asserts 
that T.M.W.’s unwillingness or inability to 
recall the details of the alleged assault ren­
dered her functionally unavailable for cross- 
examination, thereby depriving him of his 
constitutional right to confront and cross- 
examine prosecution witnesses.

The admissibility of prior inconsistent 
statements for impeachment of a witness is 
generally governed by Alaska Rule of Evi­
dence 613(a), which states:

(a) General Rule. Prior statements of a 
witness inconsistent with his testimony at 
a trial, hearing or deposition . . .  are ad­
missible for the purpose of impeaching 
the credibility of a witness.

Under the provisions of Evidence Rule 
801(d)(1)(A), prior inconsistent statements 
may be used not only as impeachment, but 
also for proof of the facts contained in the 
prior statements. In relevant part, Rule 
801(d)(1)(A) states:

w
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(d) Statements which are not hearsay. 

A statement is not hearsay if 
(1) Prior statement by witness. The 

declarant testifies at the trial or hearing 
and the statement is

(A) inconsistent with his testimo­
n y .. . .

Thus, if T.M.W.'s statements at trial can 
properly be regarded as testimony, and if 
her testimony was inconsistent with her 
prior testimony before the grand jury, re­
cordings of T.M.W.’s grand jury testimony 
were admissible not only to impeach her 
testimony at trial, but also to prove the 
substance of the matters addressed in her 
grand jury testimony.

With respect to the admissibility of T.M. 
W.’s grand jury testimony under Evidence 
Rule 801(d)(1)(A), the state has argued, and 
we are inclined to agree, that the Alaska 
Supreme Court’s ruling in Richards v. 
State, 616 P.2d 870 (Alaska 1980), is highly 
significant. In Richards, the defendant was 
accused of manslaughter in connection with 
the death of his six-week-old son. The inci­
dent had been viewed by the defendant’s 
eight-year-old son, who was called by the 
prosecution as a witness at trial. In his 
testimony, however, the boy had forgotten 
much of what he had witnessed. The state 
was permitted to show a videotape o f the 
boy, made shortly after the incident, in 
which he reenacted what he had seen. The 
videotape was the primary evidence sup­
porting the state's manslaughter charge. 
On appeal, the supreme court upheld admis­
sion of the videotape as a prior inconsistent 
statement of the witness. Although the 
offense occurred before adoption o f the 
Alaska Rules of Evidence, the Alaska Su­
preme Court noted the similarity of u .i- 
dence Rule 801(d)(1)(A) to former Civil Rule 
43(g )(ll)(C ), which applied to the case. See 
Richards, 616 P.2d at 871 n. 1.

Van Hatten urges that Richards is distin­
guishable for two reasons. First, Van Hat­
ten asserts that the witness’ inability to 
remember in Richards was genuine. Van 
Hatten contends that, by contrast, T.M.W.’s 
loss o f memory was obviously feigned and 
amounted to a refusal to testify. Second,

Van Hatten points to the fact that the 
witness in Richards was available at trial 
and could be cross-examined about his 
o f memory. He contends that, in this 
T.M.W.’s disingenuous memory loss made 
her unavailable for effective cross-examina­
tion, thereby depriving him o f his 
tional right to confrontation. Neither 
these distinctions is persuasive in the 
text of the present case.

We first consider whether T.M.W.’s 
ments at trial indicating an inability 
recall the events of October 1, 1980, 
properly be considered inconsistent with 
grand jury testimony, in which her 
tion was intact. As Van Hatten has 

ctly pointed out, a number o f courts 
a.iopted a narrow definition of inconsisten­
cy and would not hold that a loss of 
ry at trial is inconsistent with a 
ability to recall. Sec, e.g., United 
Palumbo, 639 F.2d 123 (3rd Cir.), 
nied, 454 U.S. 819, 102 S.Ct. 100, 70 
90 (1981); and State v. Lomax, 227 
651, 608 P.2d 959, 966 (1980).

Other courts, however, have 
between outright refusal to testify and 
sive answers, holding that only refusal 
preclude a finding that prior 
a witness are inconsistent with his 
testimony. See, e.g., United States v. 
na, 423 F.2d 1165, 1169-70 (2d Cir.), 
denied, 400 U.S. 841, 91 S.Ct. 83, 27 
76 (1970). Similarly, many decisions 
expressly concluded that inconsistency 
be found when a witness is unable to 
at trial matters contained in prior testimo­
ny or statements. See, e.g., United States 
v. Distler, 671 F.2d 954, 958 (6th Cir 
United States v. Dennis, 625 F.2d 782,
96 (8th Cir.1980); United States v.
555 F.2d 238, 242 (9th Cir.1977);
States ex rel. Thomas v. Cuyler, 548 
460, 463 & n. 2 (3rd Cir.1977); and 
States v. Rogers, 549 F.2d 490, 496 
Cir. 1976), cert, denied, 431 U.S. 918,97 
2182, 53 L.Ed.2d 229 (1977). As stated 
Judge Weinstein:

[Sjomc jurisdictions . . .  take the 
technical view o f finding an 
only when this is apparent on the
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the two statements and the only possible 
inference. The better view, urged by 
Wigmore, McCormick, and others, and 
followed by the federal courts, allows the 
prior statement whenever a reasoi nble 
man could infer on comparing the whole 
effect of the two statements that they 
had been produced by inconsistent beliefs. 
In other words, the keystone for impeach­
ment use is relevancy—would the prior 
statement of the witness help the trier of 
fact evaluate the credibility o f the wit­
ness . . . .  The approach under [Federal 
Rule of Evidence 801(dXl)(A) ] should be 
the same. Here the question is not 
whether the statement is helpful in eval­
uating credibility, but whether it is help­
ful in resolving a material, consequential
fact in issue___

4 J. Weinstein & M. Berger, Weinstein's 
Evidence § 801(d)(lXA)[01], at 8 0 1 -8 8 - 
801-89 (1981) (footnotes omitted).

We believe that an intent to adopt a 
broad definition of inconsistency, such as 
that favored by Judge Weinstein, is implicit 
in the supreme court’s decision in Richards 
v. State. Nor is there any reason to impose 
a stricter standard in cases involving delib­
erate failure to recall. To the contrary, 
commentators have indicated that in some 
cases genuine forgetfulness or loss of mem­
ory may not justify a finding of inconsisten­
cy fo r purposes of introducing a prior state­
ment, but that intentional loss o f memory 
will. As Judge Weinstein has written: 

[I]t would seem that the prior statement 
should not be included under [Federal 
Rule of Evidence] 801(dXl)(A) if the 
judge finds that the witness genuinely 
cannot remember, and the period of 
amnesia or forgetfulness is crucial as re­
gards the facts in issue.

4. Fed .R .Evid . 8 0 1 (d )(1 )(A ) d iffe rs  from  A .R .E . 
8 0 1 (d )(1 ) (A ) p rim a ri ly  in its requ irem en t that, 
in o rd e r to  be adm itted as substan tive evidence 
o f  gu ilt ra th e r than as im peachment, p rio r  in­
consisten t statem ents must have been made 
under oath  and sub ject to  the pena lties o f  p e r­
ju ry . To this extent, the fed e ra l ru le  is n a rrow ­
e r  than the A la ska  ru le ; it is a lso  n a rrow e r 
than  the m inim al standards set ou t in Califor­
nia v. Green. See, e.g., United States v. Distler, 
671 F .2d  954 , 959 (6 th  C ir.1 9 81 ). F o r a com ­
parison  o f  A .R .E . 8 0 1 (d )(1 )(A ) w ith  Fed .R .Evid .

4 J. Weinstein & M. Berger, supra, 
§ S01(d)(l)(A)[04], at 801-98 (footnote 
omitted).

[1] We conclude that where, as Lure, a 
witness deliberately seeks to avoid testify­
ing by claiming loss of memory in response 
to specific questions, prior statements of 
the witness relating to the subject matter 
of the question are inconsistent, within the 
meaning of Evidence Rules 613 and 
SOl(dXlXA).

We turn next to Van Hatten’s contention 
that T.M.W.’s lack of memory precluded 
effective cross-examination and violated his 
constitutional right of confrontation. In 
California v. Green, 399 U.S. 149, 90 S.Ct 
1930, 26 L.Ed.2d 489 (1970), the United 
States Supreme Court squarely held that 
the admission into evidence of prior incon­
sistent statements as substantive evidence 
o f a defendant’s guilt is not violative o f the 
confrontation clause as long as the witness 
who made the prior statements testifies and 
is subject to cross-examination at trial. 
The holding of the court in Green is re­
flected in Alaska Rule of Evidence 
801(d)(1)(A) and, to a lesser extent, in the 
corresponding Federal Rule of Evidence.4

The primary question left unanswered by 
the decision in California v. Green was the 
extent to which, under the confrontation 
clause, a witness must testify and be open 
to cross-examination before evidence o f a 
prior inconsistent statement could be 
deemed admissible.5 Since the ruling in 
Green, however, numerous federal courts 
have addressed this issue, often with con­
flicting results. At one end of the spec­
trum, there are cases holding that feigned 
memory loss by a witness hampers full and 
effective cross-examination and is equiva-

8 0 1 (d )(1 )(A ). see C om m entary to  the A laska  
Ru les o f  Evidence. § 8 0 1 (d )(1 )(A ) at 2 2 0 -2 1 .

5 . California v. Green does, how ever, m ake 
c lea r the fact that the con fron ta tion  c lause is 
satis fied by the ava ilab ility  o f  a w itness fo r 
c ross-exam ination  as to  h is m em ory  at the time 
o f  t ria l and does not requ ire an ab ility  to  cross- 
exam ine as to  m em ory  at the time a p rio r 
inconsistent statem ent was made.
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lent to a failure to testify, thus precluding 
introduction of prior inconsistent state­
ments for substantive purposes. See, c.g., 
United States v. Palumbo, 639 F.2d 123, 128 
n. 6 (3rd Cir.), cert, denied, 454 U.S. 819,102 
S.Ct. 100, 70 L.Ed.2d 90 (1981); United 
States v. Fiore, 443 F.2d 112, 115 (2nd Cir. 
1971); and State v. L, max, 227 Kan. 651, 
608 P.2d 959, 964-67 (1980). Cf. United 
States v. Balano, 618 F.2d 624, 626-27 (10th 
Cir.1979), cert denied, 449 U.S. 840, 101
5.Ct. 118, 66 L.Ed.2d 47 (1980), and United 
States v. Carlson, 547 F.2d 1346, 1357 (8th 
Cir.1976), cert, denied, 431 U.S. 914, 97 S.Ct. 
2174, 53 L.Ed.2d 224 (1977) (defendant’s 
right to confrontation would preclude intro­
duction o f the witness' prior statements, 
except for the fact that defendant himself 
procured the witness’ refusal to testify at 
trial). A. t the opposite end of the spectrum 
are cases adopting the position advocated 
by Justice Harlan in his concurring opinion 
in California v. Green6 and holding, essen­
tially, that the presence of a warm body in 
the witness chair satisfies the requirements 
of the confrontation clause, opening the 
door to introduction o f prior, out-of-court 
statements for substantive purposes. See, 
e.g., United States ex rel. Thomas v. Cuyler, 
548 F.2d 460, 463 & n. 2 (3rd Cir.1977) 
(citing cases); and United States v. Insana, 
423 F.2d 1165 (2d Cir.), cert, denied, 400 
U.S. 841, 91 S.Ct. 83, 27 L.Ed.2d 76 (1970).
6. In  California v. Green, 3 99  U .S . a t 189, 90  

S .C t. at 1951, 2 6  L.Ed .2d a t 5 14 , Justice Harfan , 
in a separate concurring  op in ion , spec ifica lly  
addressed the principa l issue le ft open by  the 
opinion o f  the court. Justice H a rlan  stated:

The fac t that the w itness, though physica l­
ly  ava ilab le , cannot re ca ll e ither the underly ­
ing events that a re the sub ject o f an e x tra - ju ­
d icial statem ent o r  p rev ious testim ony o r  rec­
o llec t the circum stances under which the 
statem ent was given, does not have S ixth 
Amendment consequence. The p rosecution 
has no less fu lfilled  its ob ligation  s im p ly  be­
cause a w itness has a lapse o f  m em ory . The 
w itness is, in m y view , ava ilab le . T o  the 
extent tha t the w itness is. in a p ractica l 
sense, unava ilab le  fo r  c ross-exam ination  on 
the re levan t facts . . .  I th ink con fron ta tion  
is nonetheless satisfied.

Justice H a rlan  concluded that, " th e  C on fron ta ­
tion  C lause o f  the S ixth  Am endment reaches no 
fa rth e r than to requ ire the prosecu tion  to  pro-

Thus, the court in Cuyler stated, 548 F.2d at 
463 (footnotes omitted):

A witness who refuses to be sworn or to 
testify at all or one who, having been 
sworn, declines to testify on Fifth 
Amendment grounds, has not been thus 
made available for cross-examination. 
But if he has been sworn and made 
able the fact that he suffers or 
loss o f memory does not lessen the fact 
that the defendant has been confronted 
with him and presented with the opportu­
nity to cross-examine him to the extent 
possible, which is all that the 
Amendment requires.
[2] As evidenced by the divergent views 

taken by courts considering the issue, diffi­
cult issues are presented in attempting to 
determine whether a defendant’s constitu­
tional right o f confrontation will be violated 
by use of prior, extra-judicial statements o f 
a witness as substantive evidence o f guilt 
when the witness has been evasive or suf­
fers from a loss of memory. These issues 
do not, in our view, readily lend themselves 
to resolution by the application of a gem 
formula. We believe that the best 
proach lies in a case-by-case analysis, 
ing on the extent to which the witness 
actually testifies and can be cross-exam­
ined, as well as on the nature and reliability 
of his prior, out-of-court statement. See 
United States v. Rogers, 549 F.2d 490, 500 
(8th Cir.1976), cert, denied, 431 U.S. 918, 
S.Ct. 2182, 53 L.Ed.2d 229 (1977).7

duce any available w itness w hose  dec larations 
it seeks to  use a t a c rim ina l t r ia l."  399  U .S. 
174, 90  S .C t. at 1943, 2 6  L..Ed.2d a t 506  
J., con cu rrin g ) (em phasis in o rig in a l.)

7. A lthough  re liab ility  is a question  to be con­
sidered on  a case-by-c; e basis, a num ber o f 
c rite ria  re levan t to  eva luating  the re liab ility  o f 
p rio r , ou t-o f-c ou rt statem ents have been sug­
gested by o th e r cou rts . F o r exam p le , in United 
States v. Snow, 521 F.2d 730 , 7 3 4 -3 5  (9 'h  C ir. 
1975), cert, denied. 423 U .S . 1090, 9 6  S .C t. 883,
4 / L .Ed .2d 101 (1 9 7 6 ), the cou rt d ea lt w ith the 
ana logous issue o f  w hether the con fron ta tion  
c lause w as v io la ted  by adm ission against the 
defendant, under the co -consp ira to r exception 
to  the h ea rsay  ru le , o f p rio r statem ents 
by  an accom plice . N oting that the 
to r excep tion  does not au tom atica lly  assure 
com p liance w ith the requ irem ents o f  the con­
fron ta tion  c lause , the cou rt in Snow  focused on 
the re liab ility  o f the ou t-o f-cou rt statement.



I:
i

w  1r/VAyl * jjgo • r

HB

m'w km ;
•fe ■

VAN HATTEN v. STATE
C lle  as 6 66  P .2d  1047 (A la ska  App. 1983 )

relevant factual inquiry in such an analysis assault and her 
is whether, under the circumstances, the 
jury will be afforded a satisfactory basis for 
evaluating the truth of the out-of-court 
statement. Id. at 499*

Alaska J.053

[3] Reviewing the facts of the present 
case in this manner, it is apparent that 
introduction into evidence of T.M.W.’s 
grand jury testimony was not violative of 
Van Hatten’s confrontation right. T.M. 
W.’s prior statement was given under oath 
and was based on her personal observations. 
Moreover, T.M.W.’s testimony was corrobo­
rated by physical evidence obtained shortly 
after Van Hatten’s assault, by statements 
which T.M.W. made to her mother and to 
Sergeant Murphy immediately after the as­
sault, and by statements of T.M.W.’s moth­
er in the course of her testimony before the 
grand jury.9

More significantly, despite her stated in­
tention to refuse to testify, and despite her 
numerous lapses of memory in response to 
particular questions, T.M.W. offered sub­
stantial testimony concerning the alleged

The cou rt re lied on the United S ta tes Suprem e 
C ourt's p lu ra lity  op in ion  Dutton v. Evans, 400 
U .S . 74, 8 8 -8 9 . 91 S .C t. 2 10 , 2 1 9 -2 2 0 , 27 
L .Ed .2d 213 , 2 2 6 -2 7  (1 9 7 0 ), to  indicate fou r 
fac to rs  re levan t to  the issue o f  re liab ility :

The Dutton p lu ra lity  op in ion  sets fo rth  a 
num ber o f fa c to rs  which w ere indicative o f 
re liab ility  in th a t case: (1 ) the dec laration  
contained no assertion  o f  a past fac t, and 
consequen tly carried  a w arn ing  to  the ju ry  
against giving it undue weight; (2 )  the de­
c la ran t had persona l know ledge o f  the identi­
ty  and ro le  o f  partic ipan ts in the c rim e; (3 ) 
the possib ility that the dec la ran t w as re ly ing 
upon fau lty  reco llec tion  was rem ote ; and  (4 ) 
the c ircum stances under wh ich  the state­
ments w ere made did not p rov id e  reason  to 
believe that the dec la rant had m isrepresented 
the defends .vo lvem ent in the crime. 

521 F.2d at 734. W h ile  not an exhaustive list 
o f fac to rs bearing on  the question o f  re liab ility  
o f a p rio r , ou t-o f-cou rt statem ent, we th ink the 
fo u r  considerations listed in S now  provide 
guidance on the issue and can be o f assistance 
to  tria l cou rts faced w ith issues such as that 
presented in Van H atten ’s case.

8. A  very s im ila r approach  was recen tly  taken 
by the A rizona Suprem e C ou rt in State v. 
Allred. 134 A riz . 274 , 655  P .2d 1326 (1 9 8 2 ). In 
Allred, a child w ho had been sexu a lly  assaulted 
by  her fa the r gave testim ony at tr ia l excu lpat­
ing him. She was impeached by statem ents

prior grand jury state­
ments. Notably, T.M.W. admitted being 
present in her home, together with her fa­
ther at the time of the incident, and she 
admitted having been interviewed by Alas­
ka state troopers, who had been summoned 
to her home in the early morning of Octo­
ber 1, 19S0. T.M.W. did not deny making 
the statements attributed to her by Ser­
geant Murphy or the statements attributed 
to her in her mother's grand jury testimony. 
T.M.W. confirmed the fact that prior to 
testifying before the grand ju ry she had 
talked with a prosecutor for the state about 
Van Hatten's attitudes and sexual advances 
towards her. T.M.W. stated that she re­
called appearing and testifying before the 
grand jury, and she acknowledged that she 
was under oath at the time. Furthermore, 
T.M.W. identified her own voice on the 
grand jury tape and stated that, when testi­
fying before the grand jury, she told the 
truth. T.M.W. readily acknowledged that 
she did not want to testify against Van 
Hatten. Yet she was willing to state that

she had given e a r lie r to  an investigating o ffice r 
and a psycho log ist. The suprem e cou rt ap ­
p roved the use o f  the ch ild ’s p rio r statem ents, 
finding, under the circum stances, that the re lia ­
b ility  o f the p rio r statem ents was capab le o f 
being su ffic ien tly  eva luated  th rough c o rro b o ­
rating  evidence. The cou rt in Allred  con ­
sidered 'he issue as an evidentiary one ca lling  
fo r  determ ination  o f w hether the p robative v a l­
ue o f  the p rio r statem ent outweighed its poten ­
tia l fo r  p re jud ice under A riz .R .E v id . 403. Id. 
655  P.2d at 1329 -30 .

9 . Evidence concern ing statem ents made by 
T .M .W . to  Sergeant M urphy was in troduced at 
tria l through testim ony o f  Sergeant M u iphy ; 
this testim ony w as adm itted under A .R .E . 
8 0 1 (d )(1 ) (A ) as evidence o f  a p rio r statem ent 
by  T .M .W . inconsistent w ith her testim ony at 
tria l. Evidence o f  T .M .W .’s statem ents to  her 
m oth e r fo llow in g  the assau lt, as well as ev i­
dence concern ing the observa tions o f  T .M AV.’s 
m other at the time o f  the incident, w as p resen t­
ed at tria l in the fo rm  o f a record ing o f  M rs. 
V an H atten ’ s g rand ju ry  testim ony; this ev i­
dence was a lso  adm itted under A .R .E . 
8 0 1 (d )(1 )(A ). a fte r M rs. V an H atten ’s testim ony 
as a w itness fo r  the defense. On appea l, Van 
Hatten has not challenged the adm issib ility o f 
Sergeant M u rphy ’s testim ony o r  o f  the reco rd ­
ings o f  M rs. V an H atten ’s g rand ju r y  testim o­
ny.
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her reluctance was due to the fact that, 
prior to testifying before the grand jury, 
the prosecutor had given her a “ verbal 
guarantee" that if Van Hatten was indicted 
T.M.W. could later decline to press charges. 
T.M.W. specifically indicated, both on cross- 
examination and on re-direct examination, 
that she had testified against Van Hatten 
before the grand ju ry as a means of coerc­
ing him into obtaining counseling or psychi­
atric assistance for his problem.

There is widespread agreement that a 
defendant’s right to confrontation will not 
be violated by introduction of the prior 
inconsistent statement of a witness if, in 
the course o f testifying at trial, the witness 
acknowledges that the statement was made 
and that it was true. In this regard, the 
Commentary to the Alaska Rules of Evi­
dence states:

Considerable controversy has attended 
the question whether a prior out-of-court 
statement by a person now available for 
cross-examination concerning it, under 
oath and in the presence of the trier of 
fact, should be classed as hearsay. I f  the 
witness admits on the stand that he made 
the statement and that it was true, he 
adopts the statement and there is no 
hearsay problem. The hearsay problem 
arises when the witness on the stand de­
nies having made the statement or admits 
having made it but denies its truth. 

Commentary to the Alaska Rules of Evi­
dence, Section 801(d)(1), at 219.

In the present case, T.M.W. acknowl­
edged appearing before the grand jury, ad­
mitted that she was under oath, identified
10. See, e.g., United States v. Distler, 671 F.2d 

9 54  (6th  C ir. 1981); United States v. Woods. 
613  F.2d 629 , 637 (6 th  C ir.), cert, denied, 446  
U .S . 920, 100 S .C t. 1856, 64 L .Ed .2d  2 7 5  (1 9 8 0 ); 
United States v. Dennis, 6 2 5  F .2d  782 , 7 9 4 -9 6  
(8 th  C ir. 1980); United States v. Moslev, 555  
F .2d 191, 193 (8 th  C ir.1 9 7 7 ), cert, denied. 434 
U .S . 851 , 9 8  S .C t. 163, 54  L .Ed .2d  120 (1 978 ): 
United States v. Morgan, 5 5 5  F .2d 2 38 , 242  (9th  
C ir.1977 ); United States ex rei. Thomas v. 
Cuyler, 5 48  F .2d 460 , 463  (3 rd  C ir.1 9 77 ); Unit­
ed States v. Rogers, 549  F .2d 490 , 4 9 8 -5 0 0  (8th  
C ir.1 9 76 ), cert, denied, 431 U .S . 918 , 97 S .C t. 
2 1 82 , 53 I..Ed .2d  2 29  (1 9 7 7 ); United States v. 
Castro-Avon, 537  F .2d 1055, 1057 (9 th  C ir.), 
ce rt, denied. 429  U .S . 983 , 9 7  S .C t. 501 , 50

her testimony for the jury, and expressly 
stated that her grand jury testimony was 
truthful. Moreover, in testifying as to her 
reluctance to be a witness at trial and her 
reasons for testifying before the grand 
jury, T.M.W. afforded the ju ry with a more 
than ample basis upon which to evaluate 
her credibility at trial and the truthfulness 
of her testimony before the grand jury. 
Numerous cases support the proposition 
that admission of prior inconsistent state­
ments under such circumstances is appropri­
ate and does not amount to a denial of the 
right to confrontation.10 We therefore hold 
that introduction of T.M.W.'s grand jury 
testimony was proper and did not deprive 
Van Hatten of his constitutional right of 
confrontation.

TESTIMONY CONCERNING INVOCA­
TION OF RIGHTS TO COUNSEL 

AND TO REMAIN SILENT 
Van Hatten also argues that his convic­

tion must be reversed because evidence 
presented by the state at trial violated his 
constitutional rights to counsel and to re­
main silent. The prosecution’s first witness 
at trial was Alaska State Trooper John 
Adams. Trooper Adams testified briefly, 
indicating that early in the morning of Oc­
tober 1, 1980, Mrs. Van Hatten contacted 
him and complained that her husband had 
attempted to rape T.M.W. Trooper Adams 
stated that he went to the Van Hattm 
residence together with Sergeant Murphy, 
that he eventually arrested Van Hatten, 
and that, following the arrest, he observed 
fresh scratches and an apparent bite mark

L.Ed.2d 594  (1 9 7 6 ); United States v. Payne, 
492  F .2d  449 , 454 (4 th  C ir.), ce rt denied, 419  
U .S. 876 , 95 S .C t. 139, 42  L .Ed .2d  116 (1 974 ); 
and United States v. Insana, 423  F.2d 1165 (2d  
C ir .) , cert, denied, 4 0 0  U .S . 841 , 91 S .C t. 83 , 27 
L .Ed .2d 7 6  (1 9 7 0 ). Cf. United States v. Orrico, 
599  F .2d 113, 1 1 7 -1 9  (6 th  C ir. 1979 ) (w itness ’ 
alleged g rand ju ry  testim ony, a lthough p rop e r­
ly  received in evidence when w itness cou ld  not 
reca ll deta ils o f the crim e, w as insu ffic ien t to 
support a conviction because the evidence was 
on ly  m arg ina lly  adm issib le due to  lack  o f  p rop ­
e r foundation  and because no o th e r evidence 
w as presented connecting defendant w ith the 
crim e).
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on Van Hatten. At the conclusion of 
Trooper Adams' direct examination, the fol­
lowing dialogue occurred:

Q Okay. And it was Sergeant Murphy 
that talked with [T.M.W.].

A Right.
Q Okay. And I take it you did not talk 

with the defendant about this matter 
in any detail.

A No. Basically after we woke him up 
we asked—Sergeant Murphy asked 
him what happened to his face and 
that stuff and he stated that a muf­
fler had fell on his face at work.

Q Okay.
A He was then advised of his rights and 

he requested to have his attorney 
present . . .

Q Okay.
A . . .  before any more questioning.
Q You did not ask him any further 

questions?
A No, I did not.
Q MR. MURPHREE: I ’ll pass the wit­

ness.
There was no objection or motion to strike 
voiced in response to this testimony, nor 
was it subsequently called to the attention 
of the trial court

Van Hatten nevertheless contends on ap­
peal that Trooper Adams' reference to Van 
Hatten’s invocation of his right to remain 
silent and lo obtain counsel constitutes 
plain error and warrants a new trial. In 
advancing this argument, Van Hatten relies 
primarily on Dorman v. State, 622 P.2d 448, 
457 (Alaska 1981), and Gunnerud v. State, 
611 F*.2d 69 (Alaska 1980). In Dorman, the 
supreme court held that reversal o f a mur­
der conviction was requ rad as a matter of 
plain error when the prosecutor, during his 
final argument to the jury, specifically re­
ferred to the fact that Dorman had re­
mained silent when interviewed by the po­
lice. In determining that plain error under 
Criminal Rule 47(b) existed, the court relied 
on the fact tv . the prosecutor had specifi­
cally asked Dorman's jury to draw an infer­
ence of guilt from exercise of the privilege 
to remain silent. Gunnerud v. State is fac­

tually closer to Van Hatten's case but did 
not involve plain error. In Gunnerud, the 
trial court permitted the jury to hear a tape 
recording of a search conducted at Gunne- 
rud’s apartment. Gunnerud was at the 
apartment when the search was made, and 
the recording contained a passage in which 
she was given Miranda warnings and in­
voked her right to remain silent. Over 
objection by the defense, the trial court 
permitted the jury to hear this portion of 
the recording. 611 P.2d at 75. On appeal, 
the supreme court found that Gunnerud's 
constitutional rights to counsel and to re­
main silent were violated when the jury 
was allowed to hear her assertion of these 
rights; finding the evidence against Gunne­
rud to be strong but not overwhelming, the 
court concluded that the error was not 
harmless beyond reasonable doubt. 611 
P.2d at 76.

[4] When the circumstances of the 
present case are considered in the light of 
Dorman a?;d Gunnerud, we believe that the 
question of plain error is extremely close. 
Criminal Rule 47(b) provides: “ Plain errors 
or defects affecting substantial rights may 
be noticed although they were not brought 
to the attention of the court." This rule 
has been interpreted as follows:

Under the doctrine of “ plain error”  em­
bodied in Alaska Rule of Criminal Proce­
dure 47(b), this court will not take notice 
of an error not brought to the attention 
of the trial court unless it affects a sub­
stantive right and is obviously prejudicial. 
N. *. all errors of constitutional dimension 
mu -l be examined in depth under this 
standard. Sec Gilbert v. State, 598 P.2d 
87, 92 (Alaska 1979).

Dorman v. State, 622 P.2d at 457 (footnotes 
omitted). Gunnerud v. State, which was 
decided by the Alaska Supreme Court prior 
to Van Hatten’s trial, makes clear the fact 
that Trooper Adams’ testimony concerning 
Van Hatton's decision to remain silent until 
he obtained an attorney was inadmissible. 
In this sense, the error was obvious. It  is 
also apparent that the error affected a sub­
stantive right, since it directly impinged on 
Van Hatten’s constitutional rights to coun-



1056 Alaska 666 PACIFIC REPORTER, 2d SERIES

11. Van Hatten did not testify  at tria l; the ju ry  
w as given an instruction  sta ling  tha t the de­
fendan t had a right not to testify  and that no 
in ferences cou ld be drawn from  his exerc ise o f 
tha t right. W e  consider this in struction  to less­
en the possib ility that actua l p re jud ice resulted 
from  T roope r Adam ’s statem ent. T roope r 
Adam 's testim ony constituted a re fe rence to 
V an  Hatten's silence, and did not invo lve a 
direct comment on the silence. The testim ony 
w as thus less lik e ly  to  cause p re jud ice and was

m ore  susceptib le o f being m itigated by a cu ra ­
tive instruction . Cf. Padgett v. State. 5 90  P.2d 
432 , 4 3 4 -3 5  (A la ska  1979) (d iffe ren tia ting  be­
tween an im p rope r comment in testim ony and 
an im proper comment during  fina l argument 
and noting that the fo rm e r is m ore  L ike ly  to  be 
cured bv a ju r y  in struction ). See also Jo lley  v. 
S tate, 655  P .2d 784. 7 8 5 -8 6  (A la ska  App .1982 ) 
(ho ld ing  that an e r ro r  s im ila r to  that in the 
present case was cured by an app rop ria te  ju ry  
instruction ).

sel and to remain silent. In context, how­
ever, it is far less obvious that Trooper 
Adams' testimony was actually prejudicial.

While the court in Dorman found plain 
error where there was an express comment 
on the defendant’s exercise of his right to 
remain silent, in the present case no com­
ment was involved; Trooper Adams' testi­
mony constituted a reference to, but not a 
comment on, Van Hatten’s decision to re­
main silent Moreover, the reference was a 
brief and passing one, and it was not direct­
ly elicited by the prosecutor's questioning. 
At no point in his final argument did the 
prosecutor mention this evidence. In fact, 
the prosecutor made no specific reference to 
any part o f Trooper Adams’ testimony dur­
ing final argument, focusing instead on the 
statements o f T.M.W. and Mrs. Van Hatten.

All of these circumstances significantly 
diminish the possibility of any prejudicial 
impact flowing from the improper testimo­
ny concerning Van Hatten’s decision to re­
main silent. While the evidence of Van 
Hatten’s guilt was, perhaps, less than over­
whelming, it was certainly compelling. 
Furthermore, it is particularly significant 
that the basic thrust of the final jury argu­
ment made by Van Hatten’s counsel was 
that Van Hatten had been attempting to 
have sexual contact with T.M.W.—a lesser 
form of assault than that involved in an 
attempted rape—but that he did not intend 
to rape her. Even assuming the ju ry might 
have been inclined to infer a consciousness 
of guilt from Van Hatten's silence, any such 
inference would have been equally consist­
ent with either an intent to rape or an 
intent to have sexual contact on Van Hat­
ten’s part.11

Even given these considerations, the hold­
ing in Gunnerud makes it evident that, if a

timely objection had been made, the error 
in referring to Van Hatten’s silence could 
not be deemed harmless beyond a reasona­
ble doubt. Van Hatten emphasizes this 
fact on appeal. Van Hatten insists that he 
has established plain error and is entitled to 
relief because the obviousness of the error 
in this ctse is uncontroverted and because 
the error involved the violation of a consti­
tutionally protected right.

[5] We believe, however, that Van Hat­
ten misperceives the requirements of the 
plain error rule. A party relying on plain 
error must go beyond a mere showing 
error was committed and that the error 
involved a constitutional right. As held in 
Gilbert v. State, 598 P.2d 87, 92 (Alaska 
1979):

[N]ot all constitutional claims require ex­
tensive review under the plain error rule. 
To say that asserted errors of constitu­
tional dimension must all be examined in 
depth under the plain error rule would 
circumvent the strong basic policy which 
requires that, in order to preserve an 
error for appeal, an objection must have 
been made in the trial court.
Thus, the plain error rule has been held to 

embody the requirement that the error 
complained of be obviously prejudicial. Id. 
There has been little effort to define the 
obvious prejudice requirement of thv? plain 
error rule. We think it clear, however, that 
the term obvious prejudice demands the 
application o f a standard more stringent 
than the harmless beyond a reasonable 
doubt test applied to determine harmless 
error in cases where errors of constitutional 
dimension are preserved for appeal by time­
ly objection. See Chapman v. California,
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[6] The correct measure o f obvious prej­
udice under the plain error rule must, we 
believe, fall far closer to the more flexible 
standard of harmless error employed in 
cases where non-constitutional ror is in­
volved: whether it can be fairly said that 
the alleged error did not appreciably affect 
the ju ry ’s verdict. See Love v. State, 457 
P.2d 622, 61 -32 (Alaska 1969). We think 
that the Lo' c standard of harmless error is 
particularly well suited for determining 
whether obvious prejudice has occurred, 
since the primary goal of the standard is to 
assure fundamental fairness to the accused, 
the same basic goal with which the plain 
error rule is concerned.

The obviousness of the error committed 
in this case, the ease with which it could 
have been avoided, and the fundamental 
nature of the rights which it affected are 
all factors that weigh heavily in favor of a 
finding of plain error in this case. How­
ever, consideration of the totality of the 
circumstances presented in this case does 
not convince us that the improper reference 
to Van Hatten’s silence had an appreciable 
effect on the ju ry ’s verdict. For this rea­
son, we are compelled to find that Van 
Hatten has failed to make a showing of 
obvious prejudice, as required by Criminal 
Rule 47. We hold that Trooper Adam’s 
testimony did not constitute plain error.

EXCESSIVENESS OF SENTENCE
Van Hatten’s fini.l contention is that his 

sentence of ten ye: rs’ imprisonment, with 
eight suspended, is excessive. We reject 
this contention.

Evidence available to the sentencing 
judge established that Van Hatten had 
been convicted of robbery in 1959 and of 
embezzlement in 1963. For the latter of­
fense, he received a sentence o f three years' 
imprisonment. In addition, Van Hatten 
had accumulated a fairly extensive record 
of convictions for alcohol-related misde­
meanors; most noteworthy were three 
drunk driving convictions entered against 
him in the two-year period immediately

Evidence presented at ' “ ' and at the 
sentencing hearing also indicated that Van 
Hatten’s assault of T.M.W. was not an iso­
lated incident. Van Hatten had repeatedly 
assaulted T.M.W. over a period of approxi­
mately five years. Moreover, it was re­
vealed that Van Hatten had been involved 
in a long series of sexual assaults against 
T.M.W.'s older sister, J.W. In 1976, Alaska 
State Troopers received a report that Van 
Hatten had assaulted J.W., who was then 
fifteen years of age. J.W. was interviewed 
and stated that Van Hatten had sexually 
assaulted her with varying degrees of in­
tensity, including sexual intercourse, for ap­
proximately two years. T.M.W. was also 
interviewed at the time and indicated that 
she had witnessed some of the assaults and 
that Van Hatten had also attempted to 
molest her. Van Hatten was then inter­
viewed, and he admitted involvement in the 
sexual assault of J.W., but explained that 
J.W. had instigated his conduct by leading 
him along. Formal prosecution was appar­
ently dropped in return for a promise by 
Van Hatten to undertake a course of family 
counseling. According to the pre-sentence 
report in this case, however, Van Hatten 
made only one contact with a family coun­
selor.

At the time of sentencing, Van Hatten 
was forty-two years of age. Despite his 
long-standing problem of alcohol abuse and 
his extei sive misdemeanor history, he had 
maintained a good employment record and 
was active in the Fairbanks business com­
munity. Upon review of the circumstances 
involved in this offense, as well as other 
pertinent information concerning Van Hat­
ten’s background, the probation officer as­
signed to write Van Hatten’s presentence 
report recommended the sentence that was 
ultimately imposed by the court.

[7 ,8 ] Van Hatten’s initial contention 
with respect to sentencing is that, in impos­
ing the sentence, Judge Taylor penalized 
him for exercising his right to have a trial.



A review o f the sentencing remarks upon 
which Van Hatten predicates this claim re­
veals that it is unfounded. Van Hatten 
also argues that Judge Taylor improperly 
failed to give adequate consideration to the 
sentencing goal of rehabilitation. We are 
mindful of the fact that the trial court is 
assigned primary responsibility for sentenc­
ing; included in this responsibility is the 
task of weighing and determining the prior­
ities to be given to various sentencing goals. 
Asitoi.ia v. State, 508 P.2d 1023, 1026 (Alas­
ka 1973); Nicholas v. State, 477 P.2d 447, 
448-49 (Alaska 1970). Given Van Hatten’s 
conduct in the present case, given his long­
standing history of similar conduct, and giv­
en his prior record of criminal misconduct, 
we cannot conclude that Judge Taylor was 
clearly mistaken in imposing the sentence 
of ten years with eight suspended. McClain 
v. State, 519 P.2d 811, 813-14 (Alaska 
1974).12

The conviction and sentence are AF­
FIRMED.

COATS, J., not participating.
SERDAHELY, Superior Court Judge, 

concurring in part and dissenting in part.
I generally agree with the majority's 

treatment of, and conclusions regarding, 
the issues of the admissibility of T.M.W.’s 
prior inconsistent statements, confrontation 
clause and cross-examinat •- :'w ations 
regarding such statemer claim d
excessiveness o f Van 1 sentence.
On the question of the effect of Trooper 
Adams’ testimony, however, I am compelled 
<o respectfully dissent from the majority’s 
conclusions.

specifically, I generally agree with 
. . . .>rity that ’the question of plain 

error is extremely close” and that pursuant 
to Gunnerud v. State, 611 P.2d 69 (Alaska 
1980), “ if a timely objection had been made,
12. In  his rep ly  b rie f, V an Hatten has argued, 

fo r  d ie firs t  time, that his sentence exceeded 
the p resum ptive te rm  prescribed fo r  a second 
o f fe n d i . ( fo u r  y ea rs ) and that it th e re fo re  v io ­
la tes ou r hold ing in Austin v. State, 627  P.2d 
657  (A laska  A p p .I 9 8 l ; .  He a lso  cites Andrews

the error in referring to Van Hatten’s si­
lence could not be deemed harmless beyond 
a reasonable doubt.”  I further agree with 
the majority that Dorman v. State, 622 P.2d 
448 (Alaska 1981) (wherein the prosecutor 
commented during final argument upon the 
defendant’s invocation of his right to 
main silent) is distinguishable from the in­
stant case. And, I also agree with the 
majority's conclusion that in the absence of 
a timely objection at trial, a defendant 
seeking to establish plain error for the first 
time on appeal should meet a standard 
more stringent than the "harmless beyond a 
reasonable doubt”  test, i.e., should show 
some prejudice or that the alleged error 
could well have affected the ju ry ’s verdict

Given the foregoing, however, I am un­
able to conclude that the challenged testi­
mony in the instant case was not prejudicial 
to the defendant or did not, in some mean­
ingful way, affect the ju ryv erdict. Rath­
er, I believe that the Alaska Supreme 
Court’s comment in Gunnerud applies with 
equal force to this case:

We can see no reason why it was neces­
sary for the prosecution to introduce the 
portion of the recording into evidence 
other than to show an inference of guilt 
at the expense of the appellant’s rights to 
counsel and to remain silent.

611 P.2d at 76 (footnotes omitted).
Accordingly, consistent with the policy 

and holding of Gunnerud, I would reverse 
the judgment o f the lower court on this 
issue and remand the case for a new trial.

KEYfiUMSERSl

v. State. 552  P .2d  150 (A laska  1976), and m ain­
ta ins that the to ta l length o f  his sentence, in­
clud ing the eight yea rs o f  suspended im prison ­
ment, is un justified . W e find no m erit in these 
arguments. See Tazruk v. State. 6 55  P .2d 788, 
7 89  (A la ska  A pp .1982 ).
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testimony o f  M iklik's medical expert, who 
said that "w o rk  aggravation o f  the hypor- 
tensive arteriosclerotic hea rt disease caused 
p la in tiff's  d isability” . The l>oard la te r 
found  th a t M iklik was the victim  o f  In a r t  
damage, concluding that "t he stress fu l em ­
p loym ent aggravated the | re -ex isting an e - 
riosc lcrotic hea rt cond itio r" . Such a  haul 
assertion completely ignores Kostamo.

The main issue in tw o o f  the fiv e  cases 
which comprised Kostamo was whether 
there had been hea rt damage. The C ou rt 
sta ted th a t the occurrence o r non-occur­
rence o f a  heart attack is a pu re ly  medical 
dispute; faced with con flic ting expe rt testi­
m ony, the W CAB was compelled to  decide 
the issue. The board ctncluded th a t in 
ne ithe r case had a heart attack occurred; 
thus, there was no h e a r ; damage. This 
C ou rt a ffirm ed  and emphasized th a t absent 
such " p r o o f ’ o f  heart dnm igc , the presence 
o f  arteriosclerosis alone would not support 
nn aw ard o f  benefits.
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"A lthough there is a  causal re lationship 
between the underlying d isab ility , a rte rio ­
sclerosis, and [claim ants’ ) inab ility to con­
tinue working , that dii ab ility  was not 
caused and could not have been aggravated 
by the ir em ployment." K istamo, 405 Mich, 
p. 118, 274 N .W .2d 411.

[7 ] Even i f  the WCA B had had ade­
quate support fo r  its findi ng o f  hea rt dam ­
age in Miklik, the board fu rth e r fa iled  to 
show a  su ffic ien t link bet veen the damage 
and ihe workplace. Th en ; must be a  re la ­
tionship proved between the damage anil 
specific incidents o r  events a t work. Gener­
a l conclusions o f  stress, a ix ic ly , and exe r­
tion over a period o f  time i lo not satis fy  this 
accord requ irem en t T h c r ; must lie enough 
deta il about th a t which precipitated the 
h ea rt damage to  enable .he fac tfinde r to 
establish the legal connec ion by a prepon- 
dcrance o f  the evidence.

[8 ]  The link txslwccn 'he work and the 
hea rt damage need on ly be one o f  reasona­
ble re lationship o f  cause and e f fe c t  O ther 
possible o r  probable cause i need not lie ex ­
cluded beyond d oub t E ir t h e r , the work

need not be the sole cause o f  the damage; 
it is su ffic ien t i f  the employment is a cause. 
The fac tfin d e r must iden tify  and evaluate 
the discrete fac tors o f  employment which 
a rc  connected to the damage. The Kosta­
mo C ou rt noted several examples which 
have lieen regarded as sign ificant by courts 
and commentators: tenqxira l p rox im ity  o f  
the cardiac episodes to the work cx|iericncc, 
hot and dusty conditions, repeated re tu rn  to 
work a f te r  a cardiac episode, and mental 
stress.

The W CAB's conclusion in Miklik that 
genera l stress existed w ithout a  link be­
tween a  sjKcific incident o f  employment 
and a specific cardiac episode does not su f­
fice Accordingly, we reverse the decision 
o f  the W CAB .

The present C ourt, while unanimously 
concurring in this opinion, is equa lly divided 
on the question o f  whether, in light o f  the 
reversa l o f  the W’CAB, this case should lie 
remanded fo r  fu rth e r proceedings. Not 
wishing to a f f i rm  the W CAB by such divi­
sion, a  m a jo rity  o f  the C ou rt d irects that 
this case he remanded to the W CAB fo r 
fu rth e r proceedings not inconsistent with 
this opinion.

L E V IN , KA VA N A G H , W IL L IA M S . 
COLEM AN  and RYA N , J J .. concur.

(o J miimnsnin

P E O P L E  o f  the S ta te o f  M ichigan. 
P la in t lff-A pp e llce ,

v.
John  L. K R E IN E R , Defendant-Appellan t.

Docket No. 68114.
Supreme C ou rt o f  Michigan.

Dec. 22, 1982.
Rehearing Denied Feb. 22 ,1983 .

Defendant was convicted in the Circuit 
C ou r', W ayne County, Joseph II. Sullivan,
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I
The defendant was charged with second- 

degree criminal sexual conduct1 as a result 
o f what was alleged to have occurred be­
tween him and a six-year-old girl during 
the morning o f July 3, 1979.

The child could not relate ut trial the 
details of what had occurred on July 3. She 
would only say that the defendant had 
come into her lied room and had done some­
thing "bad". Her mother explained that 
the defendant was a friend who had come 
to visit the preceding evening and had slept 
on the couch that night. The mother testi­
fied that she got up around 10:30 or 11 a.m. 
She dressed and took her daughter to eat. 
On the way home from the restaurant, she 
had a conversation with her daughter. De­
fense counsel interrupted with an objcclion 
that the contents of the conversation would 
be hearsay. The trial judge relied on the 
tender years exception to the hearsay rule 
to allow the testimony und noted also that 
there had been little delay in the communi­
cation to the molhe :

“ Here, in this instance, the child being 
seven [at the time of trial], apparently 
alleges to her mother the following morn­
ing that a certain act occurred. The pas­
sage of lime is minor, comparative!' 
speaking, as it was the first opportunity, 
a visit with the mother in the morning, 
the child had to talk to the mother, who 
took her out in the car to breakfast and 
on the way back the child related this 
inciden" Therefore, ''m going to over­
rule the objection anil |icrmit the testimo­
ny. Thank you.

" I should comment further that I feel 
that is adequate explanation for what 
little delay there was. There really was 
very little delay."

The mother then testified as follows:
"Q. * • * What did she tell you?
"ct. She said that he had fondled her 

female genitals and, well, that he had— 
was playing with her too-loo.

"Q. She said that he was playing with 
her loo-too?

"A. Yes. She said that he had done 
something that hurt and then he slopped.

“ Q. What is a loo-too, if you know?
"A  That i-. what me and her refer to 

as her female genitals.
"Q. 1 see.
“ A. And she had said that he had laid 

on top o f her and that he had touched her 
with his penis.

“ Q. Did she tell you where he touched 
her with his penis?

“A. On her legs."
Again, over objection on hearsay grounds, 

a police officer was permitted to testify as 
to his conversation with the child later that 
day;

“ A. * * ’  She said that he took out 
his thing and asked her to touch it. And 
she told him r.o that she wouldn't And 
then he pulled down her pants and began 
touching her.

“ I asked her where he touched you, 
'where you peeT And she said yes. And 
I said, ‘Did it hurt?' And she said ‘No, 
just a little hit', and 1 said, 'Did he put it 
inside where you pee a little bit?' and 
she said yes.

“ And 1 said, 'Did you want him to do 
that?' And she said no. 'I told him to 
slop.'

" I  said, 'Did he stop?' and she said no.
" I said, 'How long did he do that?'
"She said he kept doing it until he 

started rubbing his thing.
"<?. I sec.
"A. I said, 'Then how long did he rub 

his thing, fo r just a couple o f seconds, or 
what?' And she told me he rublicd it for 
c long time, and at that point I didn't 
know how to exactly ask her i f  he had 
ejaculated and I asked her, ‘Did it spit?' 
And she said no, that it hadn’t and that 
was the extent of the interview at that 
lime."
The defendant testified that nothing oc­

curred that morning between hint and the 
child. Hu had showered about 9 a.m. and 
le f t  The trial judge concluded that the 
defendant did have sexual contact with the

3. M .C .L  }  750.520c; M.S.A. § 2 t  788(3).
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child , and he found Ihu defendant gu ilty  as 
chargctl. The C ou rt o f  Appeals a f f i rm n l 
the ile fc  idant's conviction.

I I
A

[1 ,2 ]  B e fo re  addressing the precise is­
sue whether the tender years exception su r­
v iv a l the adoption o f  the Michigan Roles o f  
Evidence, we lie lievc the treatm ent o f  this 
case by the courts Iwlow * suggests a need 
to exam ine the rommon-law  defin ition o f  
th a t exception and how it was misapplied 
here . The exception does not perm it the 
introduction o f  any conversation with the 
in fan t victim regard ing the details o f  the 
crim e; it perm its hearsay on ly  to  corrobo­
ra te  the testimony o f  the complainant:

"The ru le  in this S ta te is that whore 
the victim  is o f  tender years the testimo­
ny o f the details o f  h e r complaint may be 
introduced in corrobora tion o f  her ev i­
dence. i f  her statem ent is shown to have 
lieen spontaneous and w ithout indication 
o f  m anufactu re; and de lay in making the 
complaint is excusable so fa r  as it is 
caused by fe a r o r  o the r equa lly  e ffec tive  
circumstance.”  People v. Baker, 251 
Mich. 322. 326, 232 N .W . 381 (1930). 
(Emphasis added.)

The ru le came into Michigan jurisprudence 
in People v. Gage. 62 Mich. 2 7 1 ,2 8  N .W . 835 
(1886 ), as one a llow ing hearsay in corrobo­
ra tion  o f  the testimony o f  n complainant. 
In this case, the hearsay was not used fo r  
corroboration , but to supply the ve ry ele­
ments o f  the crime. Consequently, the 
tende r years exception was not availab le to  
ju s t ify  admission o f  e ith e r witness's testi­
mony.

|3 ]  In Baker, the C ou rt also lim ited the 
lende r years exception to the firs t rom - 
p la in t made:
4. The Court o f Appeals did find the police o ffi­

cer's hearsay lesllmony Inadmissible, bu l fo r a 
different reason:

"The hearsay account related by Officer 
Hayes presents another situation, however. 
By his own testimony, durum his Intrrroga. 
lion o f (the child). Ihc g irl merely replied yes' 
or 'no' to his questions. O fficer Hayes' ques­
tioning. then, actually constituted the hear-

"The statement by Ihirothy to Mrs. 
Alariv was not an original cou ;i/a in t unit 
was not admissible. But, because o f  ad ­
missions by defendant o f  D oro thy ’s 
charge o f  indecent lilierties, substantia lly 
as she made it lo  M is. Schmidt and Mrs. 
A la rie , the testimony o f  her statem ent lo  
the la tte r was not p rejudicial o r  reversi­
ble e r ro r ."  211 Mich. 326. 232 N .W . 381. 
(Emphasis added.)

The child's "statement'' lo  the police o f f i ­
cer, in this case, came a fte r  the orig ina l 
com plain t to  the mother, and there fo re it 
was also inadmissible fo r  that reason.

R
The tender years exception, as restated in 

Baker, did not survive adoption o f  the Mich­
igan Ru les o f  Evidence. M RE  101 provides 
th a t “ [t]hesc ru les govern proceedings in 
the courts o f  this sta te to the exten t and 
w ith the exceptions stated in ru le  1101". 
None o f  the ru le  1101 exceptions are app li­
cable here. M RE 801(c ) defines hearsay as 
“ a  statem ent, o the r than one made by the 
dec la rant while testify ing  a t the tria l o r 
hearing , o ffe red  in evidence to  prove the 
tru th  o f  the m atte r asserted". M RE  802 
provides that “ [h )earsay is not admissible 
except as provided by these ru les". M RE 
S03 provides 23 exceptions to the hearsay 
ru le , none o f  which encompass the tender 
years exception as Baker defines i t

(41 The Michigan Rules o f  Evidence 
were based on the Federal Ru les o f  Ev i­
dence. The comparable F R E  803 coatains 
21 exceptions. The tw enty-fou rth  would 
perm it hearsay not otherw ise qua lify ing  
“ hut having equivalent circum stantial guar­
antees o f  trustworth iness” . The committee 
which assisted in creating the Michigan 
ru les recommended to the Court the

say account related at trial. Additionally, Ihc 
record fa lls lo  support a finding lh a l (the 
child] was sliU under the effects o f the star­
tling event at the time o f the officer’s interro­
gation."
The Court ne\ ertheless found the erro r harm­

less because the testimony duplicated that o f 
the mother which had already been admitted.
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adoption o f  a  comparable M RE  803<24),s 
even though tho committee recognized it 
had “ no counterpart in p rio r Michigan 
law ".* W e did not, however, adopt an M RE  
803(24 ).’  F inding no applicable exception 
in the Michigan Ru les o f  Evidence, we con­
clude that the tender years exception did 
not survive the adoption o f  those rules.

C
O u r inquiry is not a t an end, however. 

M RE  803(2) allows the ou t-o f-cou rt sta te­
m ent o f a dec larant availab le as a  witness 
to  be adm itted i f  it is:

“ A statement '.•elating to a s ta rtlin g  
event o r  condition made while the dec la r­
an t was undei stress o f  excitement 
caused by the event o r  condition."
W e addressed the excited utterance ex ­

ception to the hearsay ru le  in People v. Gee, 
406 Mich. 279, 2S2, 278 N .W .2d 304 (1979 ): 

"O therw ise ob jectionable hearsay testi­
mony may be admissible i f  it  amounts lo  
an excited utterance. * * *

"T o  come within the excited utterance 
exception to  the hearsay ru le , a sta te­
m ent must meet three c rite ria : (1 ) it 
must arise ou t o f  a s ta rtlin g  occasion: 4
(2 ) it must be made be fo re there has been 
lim e to contrive and m isrepresent; and
(3 ) it must re la te lo  the circumstances o f  
the s ta rtlin g  occasion.

" t  Startling enough to produce nervous ex­
citement end to render the utterance spontane­
ous end unreflecting."
[5 ]  This ru le  would support the admis­

sion o f  a hearsay statem ent by a child o f  
tende r years in a  sexual assau lt case, i f  the 
foundation c riteria o f  the ru le  are mcL* 

[6J The record in this case has not been
developed su ffic ien tly  fo r  us to determ ine i f
5. 399 Mich. 1009.
«. 399 Mich. I0 IS .
7 . 402 Mich. cxtx. See also Robinson, Current 

Issues In Michigan Eiidencc l j » ,  61 Mich. 
B a rJ . 330, 332 -333 (May, I9S2).

8. " I f  the utterance o f a child o f 'tender years' 
relates to a 'startling event o r condition' and 
was made while the child was 'under the 
stress o f exdtement caused by the event or

the c rite ria  were met so as to a llow  the 
mother's testimony to lie adm itted. F o r 
exam ple , it is unclear how much time ex­
pired lietween the alleged assault and the 
|K>int a t which the child re lated lo  her 
m other what had occurred. It is c lea r that 
the child tlitl not te ll her mother at "the 
firs t opportun ity '1, as the tria l judge said, 
liecau.se the mother and child were alone 
during a ca r trip  In a restau ran t, du ring  the 
meal a t the restau rant, and during |ia rt o f  
the trip  home befo re the conversation in 
question occurred. A new tria l is required, 
a t which the prosecutor may attem pt to 
establish a  foundation fo r  adm itting  the 
testimony under M RE  803(2).

In lieu o f  g ran ting  leave to np|ieal, pursu­
an t to OCR 1963, 853.2 (4 ), we reverse the 
judgm ents o f  the C ou rt o f  Ap|ieals and the 
circuit cou rt and remand the c;ise lo  the 
circuit court fo r  a  new tria l.

F IT Z G ER A LD , C J „  and L E V IN . K A V - 
ANAGH and RY A N , J J ., concur.

W IL L IA M S , Justice, concurring.
I concur except I believe the mother's 

testimony was admissible.

COLEM AN , Justice, dissenting.
I dissent in |m rt. I would a f f i rm  the tria l 

jud g e  on tho liases o f  the to ta lity  o f  the 
record be fo re  him and in ligh t o f  the fac t 
that defendant was a friend  o f  the hapless 
child's mother, thus p lacing said child in a 
position to ta lly  un like that o f  an assau lt by 
a stranger. Here, w ithdrawal til l she m ight 
so rt ou t her fea rs and exp lo re her mother's 
tem per was understandable— as opposed to 
cry ing  ou t s|iontancnusly against the as­
sau lt o f  a stranger. I cannot fa u lt the tria l 
jud g e  fo r  his sensitivity to this distinction.

condition,' the statement may he admitted as 
an excited utterance under MRf’. 803(2). See 
People e  Cobb. 108 Mich A|i|> 57.1 |3 lt l 
N\V2d 79S] (1981). On the other hand, it 
these requirements are not met, the mere fact 
that the declarant is c f 'tender years' and 
makes a  statement in a sex-related case does 
not provide a basis fo r admitting the state­
ment under the so-called res gestae’ excep­
tion. 61 Mich Bar J 332 ."



f t t e l e s  L e u  r i r

C rim ina l Ru le s

( r )  A dm iss ib i l i ty  o f  Evidence. Evidence which w ou ld  be 
lega l ly  adm iss ib le  at tria l shall be admissib le be fo re  the grand 
ju r y .  In  a p p rop r ia te  cases, however , witnesses m ay be presented 
to  sum m ar ize  adm iss ib le  evidence i f  the adm iss ib le evidence will 
be ava i lab le  at tr ia l . Hearsay evidence shall no t be presented to 
the irand ju ry  absent c om pe l l in g  ju s t i f ic a t io n  f o r  its in t roduc ­
t ion . I f  hearsay evidence is presented to  the grand iu rv . the 
reasons f o r  its use sha ll be stated on  the reco rd .

( s )  D ischarge and Excuse . A  grand j u r y  shall serve un ti l 
d ischarged by the p res id ing supe r io r  cou r t  judge  o f  the jud ic ia l 
d is tr ic t but n o  grand j u r y  may serve m o re  than 5 m on th s , un ­
less f o r  good  cause such pe r iod  is e x tended . T he  tenu re and 
powers  o f  a grand ju r y  are no t a f fe c ted  by the beginning o r  
e x p i ra t io n  o f  a te rm  o f  cou r t .  At any time f o r  cause shown the 
pres id ing judge  m ay  excuse a j u r o r  e i th e r  tem p o ra r i ly  o r  per­
m an en t ly ,  and in the la t te r  event said judge  m ay  impane l 
a n o th e r  pe rson  in p lace o f  the j u r o r  excused .

( t )  D e lega t ion  o f  Duties . W heneve r a supe r io r  c ou r t  is 
sitting o th e r  than where the presiding ju dge  is sitting, the pres id­
ing ju dge  m ay  de legate his duties und e r  this ru le to  ano th e r  
su p e r io r  c o u r t  judge . (A m end ed  by Sup rem e  C ou r t  O rd e r  136 
dated August 2 7 ,  1 9 7 1 ;  by Sup rem e  C o u r t  O rd e r  1 36A  dated 
S ep tem be r  13 , 1 9 7 1 ;  by  A m endm en t N o .  1 to  Sup rem e  C ou r t  
O rd e r  1 3 6  dated O c to b e r  17 , 1 9 7 2 ;  by Sup rem e  C o u r t  O rde r  
146  e f fec t iv e  O c to b e r  3 1 ,  1 9 7 1 :  by A m endm en t  N o . I to  S u ­
p rem e C o u r t  O rd e r  146 e ffec t ive  O c to b e r  3 1 ,  1 9 7 1 ;  by 
Sup rem e  C o u r t  O rd e r  157  e f fec t ive  F eb ru a ry  15, 1 9 7 3 ;  by 
Sup rem e  C o u r t  O rd e r  2 1 6  e ffec t ive  O c to b e r  1, 1 9 7 5 ;  by 
S up rem e  C o u r t  O rd e r  261  e f fec t ive  D ecem be r  3 0 ,  1 9 7 6 :  and by 
S up rem e  C o u r t  O rd e r  5 3 9  e f fec t ive  O c to b e r  1. 1 9 8 2 )

(c ) CRO SS  R E F E R E N C E : C iin i. F o rm  12
(d ) CRO SS  R E F E R E N C E S : C rim . Fo rm s 1 1 ,1 2
(h ) CRO SS  R E FE R E N C E S : AS 1 2 .4 0 .0 3 0 ; AS 1 2 .4 0 .0 4 0 ; AS 1 2 .4 0 .0 5 0 ; AS 

1 2 .4 0 .0 6 0
( i )  C ROSS R E F E R E N C E : AS 1 2 .4 0 .0 7 0
(1) CROSS R E FE R E N C E : AS 1 2 .4 0 .0 9 0
(o )  CROSS R E F E R E N C E : C rim . Form  13

C rR  3 4 Alaska R o f  C Supp. No. 37 11-82



S B  427 H I S T O R Y

T h e  bi l l  w a s  a m e n d e d  in S e n a t e  H ESS. W o r d i n g  c h a n g e d  f r o m  
" p r e l i m i n a r y  e x a m i n a t i o n "  to  " g r a n d  jury" b e c a u s e  p r e l i m i n a r y  
e x a m i n a t i o n s  are r a r e l y  u s e d  in A l a s k a .  T h e  c h a n g e  in R u l e  6(r) 
a d d e d .

T h e  f i s c a l  no t e  is zero.

S e n a t e  HESS: 4 D P  (Halford, V. F i s c h e r ,  P. M o s s ,  J o s e p h s o n )
S e n a t e  JUD: 3 D P  (Ray, P e t t i j o h n ,  Eliason)

1 N R  (Ziegler)

P a s s e d  S e n a t e  5 / 8 / 8 4  16 - 0 - 4

C o r r e s p o n d e n c e  & T e s t i m o n y

D e b r a  H e i d e c k e r  ( K e r t u l l a ' s  office)
G a y l e  H o r e t s k i  ( D e p a r t m e n t  of Law, C r i m i n i a l  J u s t i c e  D i v i s i o n )  
N a n c y  D i e t r i c k  ( J o s e p h s o n 1s office)

A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t .
110 S e w ard, #13; 5 8 6 - 3 6 5 0  

A l a s k a  W o m e n ' s  C o m m i s s i o n ;  K a t h y  M a r s h a l l ,  Exc. Dir.
5 6 1 - 4 2 2 7

M u n i c i p a l i t y  of A n c h o r a g e ;  D i v i s i o n  of B e h a v i o r a l  H e a lth; 
D e p a r t m e n t  of H e a l t h ;  F r a n c e s  Pu r d y ,  Dir.
2 6 4 - 4 1 1 1

C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t ;  J a n a  V a r r a t i

w a s

C S S B  472 w a s  r e a d  a c r o s s  o n  M a y  10th a n d  r e f e r r e d  to J u d i c i a r y .  It 
w a s  n o t  p r i o r i t y  l e g i s l a t i o n  to t h e m  and a p p a r e n t l y  t h e y  fe l t  it 
w a s  t o o  la t e  in t h e  s ession.
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Growing Disillusion

• used in C a lifo rn ia  for the first tim e  last m onth. Peop le  
r. G rc rn u y , A752-3-1. It is one of severa l innova tions 
ficing  tried  a cro ss  the co u n try  to spare  ch ild re n  w ho 
a lleged ly  h ave  been m olested  yet an o th er assau lt by 
the legal system .

Sexua l abuse of ch ild re n  brings out s tro n g  em otions. 
D ra m a tic  re fo rm s  a rc  being  adopted na tionw ide  lo 
ch a n g e  co u r tro o m  p ro cedures, s en ten cin g  law s and 
ru les of e v id en ce  to fa c ilita te  p ro se cu tion  of a ccu se d  
ch ild  m olesters. B u t  som e question  w h e th e r the  trend  
is an o v c r r ca c t io n  at the  expense o f co n stitu tio n a l 
rights.

S ta te  law s v a ry  w idely, but the m ore  co m m o n  re ­
fo rm s  in clude:

A b o lish in g  s ta tu to rily  set ages below  w h ich  c h i l ­
d ren  ore p resu m ed  to be In co m p e ten t as w itnesses.

A bandon in g  co rrob o ra tion  req u irem en ts . O n ly  tw o 
Ju risd ictio n s  — N ebraska  and the D is tr i c t  o f C o lu m b ia  
— still reta in  b lanket p roh ib itions  aga inst finding 
som eone g u ilty  o f sexual abuse solely  on the w ord  of a 
ch ild .
>/• C h a n g in g  h ea rsay  ru les  lo a llow  in to  e v id en ce  
both out-o f-court s ta tem en ts  from  ch ild re n  and vioeo- 
taped in terview s. A  re la ted  te chn iqu e  — used in the

Continued on pui/c 26

Reforms Are Making 
Prosecutions Easier

T H E  W I T N E S S  B O X  w as em pty . Instead, the pa cked  
L o s  A n ge les  co u r tro o m  aud ien ce  w a tch ed  a 5-year-old 
g irl te s tify  on a large T V  screen  p la ced  before a pod i­
um  from  w h ich  law yers  asked h er questions,

T h e  t in y  w itness  co u ld  have been at hom e, o r even  in 
another state. She w as in the next room .

W ashed  in  the g lare  of floodlights, the ch ild  w as 
d em u re  unti' question ing  turned  to deta ils  of h e r  a l­
leged m olesta tion  by an e lem en ta ry  schoo l p rin cipa l, 
H ug h  G reenup , 57, of N o rlh rid g c, Calif., ch a rg ed  w ith  
sexua lly  a ssau lting  seven  students. T h e  little  girl, 
seated beside her m other, s ta red  in to  space, then 
froze. " Y o u r  honor, we'll need a little  tim e," ca m e  the 
vo ice  of the ba iliff as the sound of sobbing  rose. 

T h e  tes tim o n y  by two-w ay, c lo s cd -c ir cu l l  T V  w as

"P ro b a b ly  e ve ry  nexo and cuyc rly  expected g a rm en t 
eve r put on since c lothes cam e in, f e l l  a t r i f le  sh o rt o f  
the w e a re r ’s expectation ."

— Charles Dickens In "G reat Expectations"
FOR JU N IO R  partners in the nation's m a jo r law 
firm s, was the catch worth the chase?

The chance at partnership — what essentia lly 
amounts to lifetim e job tenure, financial security 
and social s lu lu s — is the brass ring  that spurs 
those fresh out of law school to to ll as overworked 
associates fo r as long as 10 ycurs in hundreds of 
firm s across the country.

Continued on putjc 22
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Child-Abuse Prosecutions Are Increasim
l o n t i u u e i l  f r o m  p u y c  1
J r c cn u p  ca se  — allow s live testim on y  
/la c lo s cd -c ir cu lt  television  to shield 
rc r y  youn g  w itnesses from  exposure  to 
frand  juries, sp ecta to rs  the press  or 
:vcn  defendants.
•rowing A w areness  

T h e  trend  tow ard  innova tion  ca n  be 
ra ced  to g row ing  pu b lic aw areness 
Lbout a p re v iou s ly  hidden issue that 
u d d cn ly  has b u rs t out of the deepest 
:orner of the A m e r ica n  closet. In Cn li- 
o rn ia  alone, m o re  than 40 bills a im ed 
:l ca s in g  yo un g  v ic t im s ’ tra u m a  have 
teen in trod u ced  in the Leg is la tu re . 

B e ca u s e  p ro se cu to rs ' o ff ic e s  ta lly  
ases d ifferen tly , there  a rc  no reliable 
ta tis tics  to gauge the su cce s s  of these 
fforts. B u t  th e re ’s little  doubt that 
m ore  ca ses  a rc  being filed," notes Jo- 
ep h in c A. E u lk le y  of W ashington, D.C., 
o rm e r p ro je c t  d ire c to r  of the A m cr i-  
an B a r  A sso cia tion 's  tw o-year na tion - 
I s tu dy  on how  legal sy s tem s  co p e 
vith ch ild  sex abuse..

C h a n g e  has been slow. F o r  years, 
iro sccu tin g  ca ses in vo lv in g  preschool- 
rs w as the ex cep tion  ra th er than  the 
u lc  be cause  su ch  cases, re ly in g  henvi- 
y on the tes tim o n y  of the yo un g  wit- 
c s s cs , a rc  d iff icu lt  to prove.
T o d a y ,  h o w eve r, p ro se cu to r s  and 

hild therap is ts  a like bristle  at the 
'id csp rca d  v iew  tha t sexua lly  abused 
oun gslo rs  ca n no t separate  fa ct from  
tn lasy. T h e y  co u n te r  that todd lers  as 
oung ns 2 o r 3 a r c  in capuble o f de- 
crlb lng  sex a cts  unless they h ave  no- 
lully' exp erien ced  them .

p eda l U n its
A lth o ug h  they  are still rare, specia l 
•osccuting units h ave  been set up in a 
w m a io r  c it ie s. T w o  yea rs  ago, Jean  
atusinka, w ho heads the L o s  A n ge les  
is tr ic t  A tto rn ey 's  C h ild  Sex  Abuse 
nit, won fu n d ing  from  the L o s  An- 
I oh C o u n ty  Boi ircl o f S u p e rv iso rs  for

her section . H e r  p itch  w as easy: T h e  
co u n ty  had 750 in ce st cases, and ha lf 
w ere being ig n o icd  for la ck  of law yers.

L a s t  year, her team  o f five  trla i 
law yers  and tw o in vestig a to rs  filed  
about 130 ca ses in vo lv in g  sexual abuse. 
T h e y  won co n v ic tio n s  in all but two.

A  m a jo r  plus o f the specia l un its  is 
that they  usun lly  a liow  for v e rtica l 
p ro se cu tion  — in w h ich  one law yer fo l­
lows a cu s c  th rough  all phases, ra th e r

E gg ss raag s ;

The younger the victim, 
the more likely lie'll 
‘babble, wander, twirl 
in the chair, then look 
at you and freeze.' .

than the assem b ly-line  a pp roa ch  used  
in m ost felonies.

T h a t  approach , w h ich  m in im ize s  a 
ch ild ’s co n ta c t  w ith  the legal sys tem , 
w as s ta rted  in the mid-1970s by w hat 
b e ca m e  the K in g  C o u n ty  Sp ecia l A s ­
sault U n it in Seattle, long a leader in 
innova tive  p ro se cu tion  of ch ild  sex- 
abusc cases. L a w y e rs  there  p ro se cu te  
275 to 300 ca ses in vo lv in g  ch ild  m o le s ­
tation a yea r — an u nusua lly  h igh  f ig ­
ure even  lit la rg er cities,

A n o th er w ay p ro se cu to rs  m in im ize  
the tra u m a  of e lic it in g  tes tim o n y  from  
young  v ic t im s  is by using  a n a to m ica l­
ly a ccu ra te  dolls. T hey  are’ helpfu l "for 
k id s  w h o  ca n  o n ly  v e r b a l iz e  w ith  
nam es like 'peanut' and 'ko o ch ic ' to 
show  w hat happened [to  them ],"  ex ­
p la ins L a u r ie  B oerm a , ch ie f  of P h ila ­
de lph ia ’s C h ild  A b use  U n it. •

Sea ttle  o ffenders  w ho a r c  found  to be

suitab le  ca n d id a tes  for trea tm en t often  
re ce iv e  ligh t Jail t im e  of perhaps 90 
days, and then a r c  a llow ed Into a th e r ­
apy p rog ra m  — provided  they  a dm it 
the cr im e .

T h e  a p p ro a ch  re su lts  in  g u ilty  p ica s  
In 80 p e rcen t of the filed  cases. Its s u c ­
cess  has led to p lans In F lo r id a 's  D a d e  
Co u n ty  to laun ch  soon a s im ila r  p ro ­
g ram  lo trea t en tire  fam ilies  of pedo­
philes w ho  a d m it In tra fa m ily  abuse. 
v/ f t ’s w h en  ca ses  go to trial, law yers  
on both sides agree, tha t ch ild  s cxu a l- 
abusc ca ses  a rc  the toughest. 

P ro se cu to r  often  h ave  no m o re  than 
the sto ry  of a te rr ified  toddler. A nd  the 
younger the  v ic t im , the m ore  like ly  he 
o r she is "to babble, w ander, tw irl In 
the ch a ir, then  look at you and freeze," 
notes R o b e rt H. L y n n , a ssis tan t co u n ty  
a tto rney  in M inneapolis.

M oreover, the ca se s ’ sen s itive  n a iu re  
resu lts  in an exh austin g  em otiona l 
d ra in  fo r both sides, observes Sea ttle  
defense la w ye r M ich a e l A. F ro s t .  "A f­
te r  three  days of tri ll, e ve ryb o d y  feels 
like it's lasted tw o weeks. Y o u  don't 
w ant to get up and go to court."

T h e  defense burden  is doub ly  d iff i­
cu lt  because  Ju ro rs  resen t a la w yer 
w ho bullies ch ild : m. "W ith adults, you  
ca n  be tough  to get at the tru th . B u t 
how  do you  deal w ith  a 4-ycar-old" w ho 
m u y  be lying? asks D e p u ty  D is t r i c t  D e ­
fender Susan  A lk em a  of A lb uq ucrou e , 
N<M.

N onetheless,-the odds still fu vo r  the 
a lla ck e r  because  m ost ca ses  co n tin ue  
to go u n rcp o rted  and untried . B u t  as 
m a ny  sta tes am end  the ir  ru les  of e v i­
d en ce , p r o s e c u to r s  a r c  g a in in g  an 

• edge. • .
C o m p e ten cy  R u le s  >’

A  m a jo r  trend  has been to w a rd drop-, 
p in g  co m p e te n cy  cr ite r ia . A t  "one tim e, 
legal s ch o la rs  note, ch ild re n  w ere  in 
the sa m e  cla ss  as felons and a th ics ts  
— ju ro rs  w ere  told th e ir  te s tim o n y  was

suspect. T h e  sh ift s ta rted  in 1974, w hen  
the  Fe d e ra l R u le s  of E v id e n ce  w ere  
enacted , e lim in a tin g  the co m p e te n cy  
req u irem en t fo r ch ild ren .

N onetheless, about ha lf the sta tes to ­
day still p resu m e W itnesses younger' 
m an  q<!3 are in com peten t. A  substantia l 
n um b er of s ta tes have  no presum ption , 
leav ing  It up to the judge to d e cide  
w h e th e r  c h i ld r e n  in s p e c i f i c  ca s e s  
m eet co m p e te n cy  standards.

The cases are exhausting, 
says one defense lawyer. 
‘After three days of trial, 
everybody feels like it’s 
lasted two weeks.’

' T h e  co m p e te n cy  hurd les  have  been 
"the N o.-l legal ru le  p reven tin g  s u c ­
cessfu l p ro se cu tio n  of ch iid -m o lcs ta - 
tlon cases," says I rv in g  P ra g cr , a p ro ­
fessor at Ca lifo rn ia 's  U n iv e rs ity  of L a  
Verne  Co lleg e  of La w .

B u t co m p e te n cy  standa rds  c le a r ly  
a rc  being eroded. S evera l s ta tes — in ­
clu d in g  Co lo ra d o  and U tah  — have 
gone at least as fa r as the federal rules, 
and s im ila r  re fo rm s  have  been p ro ­
posed In C a lifo rn ia  und Ohio.

A n  even  g rea ter ba rrier to p ro se cu ­
tion has fallen w ith  the e lim ina tion  of 
re q u ire m en ts  tha t r.11 ca se s o f sexua l 
abuse be co rrob o ra ted  Independently. 
‘Sub sta n tia l Im p a c t'

In  N ew  Y o rk , w h ich  Just am ended its 
law  to d rop  the  co rrobora tion  req u ire ­
m en t In sex  abuse cases, the B rook lyn  
C u i it in i i iu /  /‘ii J u l lo io in i / p u y c
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Some prosecutors use anatomically correct dollsi
to elicit testimony from victims. Those help kids 
who can only verbalize with names like ‘peanut7 
and ‘koochie,7 says one prosecutor.
Continued from  preceding page
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d is tr ic t  a tto rn ey ’s o ffice  alone in  the 
past tw o years  dropped  5G ca ses  in ­
vo lv in g  ch ild  sexual abuse for la ck  of 
corrobation, c la im s  D is t r i c t  A tto rn ey  
E liza b e th  H o ltzm an . T h e  p ro se cu to r  
said she ex p ects  the s ta te ’s new ly  
am ended law w ill h ave  "a substantia l 
im p a ct on our ab ility  to p ro se cu te  
ch lld -m o les ta tlcn  cases."

T h a t  seem s to be p ro ven  in those 
sla tes tha t no longer req u ire  m ore  
than a ch ild 's  w o rd  to co n v ic t  sexual 
offenders. T h e  S a cra m en to , Ca lif., d is ­
tr ic t  a tto rn ey ’s o ffice , fo r  exam ple, 
won a co n v ic tio n  in a ca se  •within the 
past y ea r u sin g  the u n co rro b ora ted  
tes tim on y  of a 4-year-old. T h e  t in y  v i c ­
tim , notes D e p u ty  D A  R o b in  Sh ak cly , 
" testified  b e a u t ifu l ly .  . .S h e  w as a 
rea lly  sharp  little  girl."

B u t defense law yers  a r c  co n ce rn ed  
that rem o v in g  co rrobora tion , req u ire ­
m ents w ill w ine out needed  co n s t itu ­
tional sa feguards. " Ju rie s  tend to be- 
lreve v ictim s,"  notes L in d a  Ja cobson , 
an a tto rney  w ith  W ashington, D .C .'s  
P ub lic D e fen d er Se rv ice , w h ich  op* 
poses ch a n g in g  the d is tr ic t ’s rule. “A  
lot of tim es  there  are unsubstan tia ted  
a lleg a tio n s , and  n o t a t r e m e n d o u s  
ntpdunl of proof."

^ 'E v e n  more controversia l are those 
re form s that create exceptions to the 
hcarst$y_rule. Throughout the country ,-7 
these have taken two fo rm s: exceptions .

... th at allow  adm ission  of yo un g sters ’
<i — — -----------

out-o f-court s ta tem ents, and those that 
in v o lv e  v id c o ta p e 'J 'lh te rv ie w s  w i t l f  
c p i iQ v ic t im s .

.^ W a sh in g to n  sta te  took the  lead by
adopting  a hearsay  ex cep tion  in 1982 to 
a dm it ch ild re n ’s s ta tem en ts  w hen  the 
v ic t im s  are under 10 and a llege sexual 
abuse. T o  be adm issib le , the co u r t  
m u st find the tim e, co n ten t and c i r ­
cu m s ta n ce s  of the ch ild ’s s ta tem en t 
p rov ide  enough " ind icia  o f reliability."  
Co rrob ora tio n  is needed if the c b !*J  is 
u n a va ila b le . W ash . R e v . Coc? - *

/
A .44.120.

S im ila r  ex cep tions h ave  s in ce  be 
adopted in Co lorado, K ansas, M inn  
ta and U tah. Le g is la to rs  in fou r o bilVt 
sta tes — Ca lifo rn ia , Ohio, V irg in ia  and 
W isco n s in  — are  looking  at adopting  
hea rsay  bills.

H ea rsa y  ex cep tion s a llow  m others, 
' tea chers, coun se lo rs  and o thers  h a v in g  

the ch ild 's  trust to tell a co u r t  w ha t a 
ch ild  too young  to tes tify  for h im se lf 
p r iva te ly  con fides about sexua l abuse. 
A  v iv id  exam ple  o c cu r re d  re cen tly  In 
C o lo ra d o ,  w h en  p r o s e c u to r  Y v e t t e  
ICane used  hearsay  tes tim o n y  aga inst 
a m an  w ho  e ven tu a lly  adm itted  fon ­
d ling  h is 2'A-year-old g rand ch ild .

S u ch  ca ses show  tha t the  ex cep tion s 
c le a r ly  a rc  a p ro se cu to r 's  tool. B u t  
Continued on page 28
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there  a r c  p ra g m a tic  lim its . B e ca u s e  
live  te s tim o n y  o t ch ild  v ic t im s  h as a 
fa r g re a te r  im p a c t  on ju r ie s , p r o s e cu ­
tors say th ey  o n ly  re so rt to h e a rsa y  

‘ e v id e n ce  w h en  eases ca n  be p ro se cu te d  
no o th e r  w ay.

In  the  tw o  yea rs  s in ce  the  W a sh in g ­
ton  law  w as ena cted , fo r  in sta n ce , p ro s ­
e cu to rs  in  K in g  C o u n ty  h a ve  used  it in 
o n ly  15 eases. " F ra n k ly , if a v i c t im  cun 
te s tify  and is co m p e ten t, I w a n t the 
ju ry  to see and h ea r the  ch ild ,"  sa ys  
R e b e c ca  Roe. su p e rv is in g  a tto rn ey  of 
the  Sp e cia l A ssa u lt U n it in Sea ttle . "It's 
u su a lly  m u ch  m o re  co n v in cin g ."

W ash in g ton 's  law  a lrea d y  has been 
appealed  to the s ta te  S u p re m e  C o u r t  in 
a ca se  fro m  O kan ogan  C o u n ty . S ta te  v. 
R yan , 50216-1. A n d  lega l ex p erts  p r e ­
d ic t  tha t m ore  appea ls on law s tha t 
cre a te  new  h ea rsay  ex cep tio n s  a r c  c e r ­
tain. C o lo ra d o  law yers, fo r in sta n ce , 

5int to the  fa ct  tha t th a t s ta te 's  law  
la s  no de fin ition  fo r w h a t co n s t itu te s  

w itn ess  " u na va ila b ility ,” o r  w h a t kind 
o f co rro b a tio n  is needed if  a  w itn ess  
does not testify .
C o n tro v e rsy  O v e r  T a p e s

D e fen se  la w y e rs  h a ve  ra ised  eq u a lly  
s tron g  a rg u m e n ts  about v id e o ta p in g  o f 
v ic t im s ' in te rv ie w s  and depositions, 
the  se co n d  m e th o d  o f a d m it t in g  abused  
ch ild ren 's  ou t-o f-co u rt s ta tem en ts .
T % — '  ------------------------------------------//  In the  past se ve ra l years, a n u m b er 

o f s ta te s  h u v c  en a cted  p ro v is io n s  a l­
low ing  v id co tnn in tr in ch ild  sex  abuse 
eases. 'I^hc list in c lu d e s  A rizon a , C o lo ­
rado, F lo r id a ,  M in n eso ta , M o n ta n a . 
N ew  M ex ico  and Te x a s .

D ep en d in g  on the  ju r isd ic t io n , the 
v id eo ta p in g  ca n  be of a fo rm a l d ep o s i­
tion w ith  fu ll c ro s s -e x a m in a tio n  and a 
ju d g e  in a tten d an ce , as In N ew  M ex ico . 
O r  it enn be as in fo rm a l as a p la y ro o m  
in te rv iew  betw een  the ch ild  and a so ­
c ia l w orker, v ideo taped  on ly  lo p re ­
se rve  tes tim o n y .

E i t h e r  w ay, v id eo ta p in g  is in tended  
lo p reven t t ra u m a  to a ch ild  w ho  is 
spa red  h a v in g  lo  re te ll h is o r  h er o r ­
deal before a g ra n d  Ju ry  or, in so m e  
sta tes, at tria l. N ew  M e x ico ’s law, fo r 
in sta n ce , h a s a llow ed  p ro se cu to rs  fo r  
the  past se ve ra l y e a rs  to re co rd  depo ­
s itio n s  of w itn e sse s  u n d er 13 w ho  h ave  
been p ro ven  u nab le  lo  te s tify  in co u r t  
w ith ou t p h y s ica l o r  m en ta l h a rm .

So m e  ex p er ts  — in c lu d in g  p ro se cu ­
to rs  -  d ispu te  the va lue  of v id eo ta p in g  
ch ild re n 's  te s t im o n y  in s cx u a l-a b u s c  
ca se s  at all. Instead , they  argue, yo u n g  
v i c t im s  benefit fro m  be ing  able to te ll 
th e ir  stories.

''It’s  im p o rta n t for k ids to rea lize  
th ey 're  g o in g  to be listened  to and be­
lieved." in sis ts  M s. Shakely . She  feels 
the  p ro ce d u re  o ften  is sug g ested  by 
"people w h o  don't know  w h a t th ey 're  
doing. H a v in g  the  p ow er b a ck  and  the 
ab ility  to co n tro l th e ir  ow n  liv e s  m a k es  
k ids feel good."

TwejjAYay So lu tion?
/ S o m e  of the  o b je ctio n s  to v id eo ta p e  
— co n s titu tio n a l as w e ll as p r a c t ic a l  — 
m a y  be re so lved  by  a llo w in g  ch ild re n  
to t e s tify  v ia  c lo s e d - c ir cu it  television.. 
W hen  the  tra n sm is s io n  is tw o-w ay, as 
In the  G re e n u p  p re lim in a ry  h ea rin g  in 
L o s  A n g e le s  last m on th , co n s titu tio n a l 
p ro b le m s  a re  avoided , a d v o ca te s  su g ­

gest. M ea n w h ile , ch ild  v i c t im s  ca n  te s ­
tify  in person , w h ile  s till b e in g  in su la t­
ed fro m  the co u r tro o m , sp e c ta to rs  and 
the  a lleged  a tta ck e r.

B e ca u s e  c lo s e d - c ir cu it  te s t im o n y  is 
live  and  a llow s w itn e sse s  to respon d  to 
q u estio ns  fro m  both  the  p ro se cu tio n  
a n d  d e f e n s e ,  t h e  i s s u e  b e c o m e s  
w h e th e r  the a c cu se d  has ilie right 
ld"eyebaTr-to -cveba ir' co n frn n ta lin n .

In a lea d in g  re la ted  ease, U.S. v. Ben- 
ficU IJ tS -l F .2 d  815. the  8th U ^ T C i r c u I t  
C o r n d o f  A p p ea ls  in 3979 found  v id e o ­
tap in g  w as  u n co n s titu t io n a l w h en  a 
w o m a n  w ith  a “p s y c h ia t r i c  in f irm ity "  
w as deposed  w h ile  h er a lleged  k id n a p ­
per sa l, in  a n o th er ro o m  and v iew ed  
h e r  tes tim o n y . B u t  b e ca u se  the  v i c t im  
w as u n a w a re  of the  d e fen d a n t’s p re s ­
ence, the  co u r t  found  the  r ig h t  to  fa ce - 
to -fa ce  co n fro n ta t io n  w as not m et.

A  C a lifo rn ia  app e lla te  co u r t  used  a 
s im ila r  ra tio n a le  in  a 1981 ru lin g , H e r­
be rt v. S u p e r io r  C o jxrL-117 Ca l.App.3d  
(ail. C o n fro n ta t io n  r ig h ts  w e re  den ied  
in th a t ch ild  sex -a b u sc ca se , the  co u r t  
said, w h en  the  v i c t im  w a s  a llow ed  to 
te s tify  w ith  h e r b a ck  to  the  de fendant.

B u t  a tto rn e y s  In  G reenup  b e lieve  the

A P /W id *  W o rld  PltttlO*

co n fro n ta t io n  issue  is re so lv ed  b e ca u se  
the  v id eo  m o n ito rs  a r c  tw o-w ay. T h e  
seven  a lleged  v i c t im s  v iew ed  the  a c ­
cu se d  m o lester, as w e ll as the  q u e s ­
tion in g  a tto rn ey  a t the sa m e  tim e  
those  in the  co u r tro o m  w a tch  the  c h i l ­
d ren  testify .
A  'Ilea l' Co n fro n ta tio n ?

L o s  A n g e le s  M u n ic ip a l C o u r t  J u d g e  
C a n d a ce  Coo p er, w h o  p resid ed  o v e r  
the  p re lim in a ry  h ea r in g  o f the ease, 
be lieves  the s im u lta n e o u s  n a tu re  o f the  
tw o -w a y  c lo s e d - c i r c u i t  t r a n s m is s io n  
m ee ts  co n s titu tio n a l m u s te r . " T h e  is ­
sue  is: Is th is  'real' co n fro n ta t io n  o r  
not? I b e lieve  th e re 's  no co n s titu tio n a l 
p ro b lem  b e ca u se  all p a rtie s  a re  a w a re  
and v ie w in g  e v e ry o n e  at the  sa m e  
tim e ,” th e  ju d g e  said.

P o t e n t ia l  c h a l le n g e s  a s id e , b o th  
la w y e r s  a n d  th e  j u d g e  fo u n d  th e  
c lo se d - c ir cu it  te ch n iq u e  seem ed  to r e ­
su lt In the ch ild -'w itnesses b e ing  m o re  
re la x ed  in a co m p a ra t iv e ly  iso la ted  
setting .

P a r t  of tha t ease m a y  be due  to the 
p a in s  taken  b y  p ro se cu to rs  be fo reh an d . 
L o s  A n g e le s  D e p u ty  D is t r i c t  A tto rn e y  
K e n n e th  R . F r e e m a n  w a lk ed  e a ch  o f 
the  ch i ld re n  th ro u g h  in  the  co u r tr o o m

in d ry  ru n s  b e fo re  th ey  u c tu a lly  te s t i­
fied, sh o w in g  th em  m o n ito rs  and e x ­
p la in in g  p ro ce d u re s .

Me sa id  the  5-year-old  w h o  broke  
dow n  did  so b e ca u se  a b r ig h t lig h t w as  
sh in in g  in h e r  eyes. " O n ce  w e found  out 
w h a t w a s  b o th e r in g  h er and  re m o v e d  
the  ligh t, she  d id  fine," M r. F r e e m a n  

• noted. In  fa ct, he co n tin u ed , fo r  tha t 
te r r if ied  you n g ster , the  c lo s e d - c ir c u i t  
c a m e ra s  "m ade the  d if fe r e n ce  in g e t­
t in g  and not g e ll in g  tes tim o n y ."

D e sp ite  in itia l re se rv a tio n s , d e fen se  
la w y e r  E d w a r d  M a s ry  o f L o s  A n g e le s  
sa ys  he. too. is p leased  w ith  the  re su lts  
o f the  tw o -w a y  v id c o - c a m c r a  e x p e r i­
m ent. H e  ag reed  lo  the  e x p e r im e n t, he 
says, b e ca u se  Greenup “ in v o lv e s  an in ­
n o cen t m a n  in a h ig h -p ro file  case."  T h e  
c lo s e d - c ir c u it  te s tim o n y , he exp la ins, 
e lim in a te d  the  h ig h ly  ch a rg e d  e m o ­
tiona l s ta te  that' a sm a ll c h i ld  w ill d is ­
p la y  to a Jury.

S o  M r . G r e e n u p ,  th e  d e fe n d a n t ,  
a g reed  to the  p ro ce d u re  at the  p r e l im i­
n a ry  h e a r in g  w ith  the  u n d e rs ta n d in g  it 
w ill bo used  aga in  at tria l, h is  la w y e r  
c la im s . T h e  u lt im a te  d e c is io n  w ill be 
le ft w ith  the  su p e r io r  co u r t  ju d g e  w ho  

- h ea rs  the  ease, based  upon  a s h o w in g  
tha t fu r th e r  te s t im o n y  w ill ca u se  e m o ­
tiona l t ra u m a  to  the  v ic t im s .

E v e n  if th e  ju d g e  agrees, th e re  m a y  
be o th e r  h u rd le s  to  the  procedure* In 
L o s  A n g e le s , as w e ll as e lsew h ere . T h e

c lo s e d - c ir c u it  c a m e ra in G reenup  co&l 
ro u g h ly  $1,000 p e r day  -  a fig u re  that 
co u ld  p la ce  th e  te ch n iq u e  w ell ou t of 
s m a lle r  co u n t ie s ’ e co n o m ic  range.

F in a n c ia l  co n s id e ra tio n s  aside, the 
c lo s e d - c ir c u it  p ro ce d u re  — as w ell as 
o th e r  in n o va tio n s  — u re  not lik e ly  to be 
re a d ily  e m b ra ce d , a t least by the d e ­
fense  bar. T h e  cu r r e n t  p u b lic  o u t c ry  is 
seen  b y  m a n y  ns b o rd e r in g  on h y s t c : 
ria. " It’s go tten  so tha t I ’m  a fra id  to get 
in to  an e le v a to r  w ith  a little  girl," ob­
se rv e s  d e fen se  la w y e r  M a s ry  w ry ly .

W h ile  rea d ily  a ck n o w le d g in g  a s e x u ­
al abuse  e p id e m ic , so m e  see the  p o te n ­
tia l fo r  r e fo rm s  go ing  too far.

In  L o s  A n g e les, w h e re  the  M cM a r t in  
P re -S ch o o l ease, People v. Bucket/. A  
750900, has p u b lic  s e n tim en t at a fever- 
p itch , the  A C L U  a lrea d y  h as co m e  
dow n  a g a in st s u ch  su g g ested  re fo r m s  
as a llo w in g  llb’i frs a y  uxceptlObS in_ 
e n n a  s cx u a l-a b u se  ca s e s . yiai7~c7iurl 
p ro ce e d in g  Is t ra u m a tic"  fo r  e v e ry  v i c ­
tim , n o tes  M a r jo r ie  S w a rtz , an A C L U  
le g is la tiv e  a d vo ca te . "W e're  g o in g  to 
be co n v ic t in g  In n o cen t peop le  if w e 
don't p re se rve  cro s s -e x a m in a tio n  nnd 
co n fro n ta tio n  to the g re a te s t  degree."

A  s im ila r  v iew  w a s  e ch o e d  by M r. 
L y n n  in  M inn ea p o lis , w h o  is p r o s e cu t ­
in g  a  s cx u a l-a b u s c  ea se  a g a in s t th e  a r ­
t is t i c  d ir e c to r  o f the  fa m ed  C h ild re n 's  
T h e a tr e  Co . and S ch o o l in  M inn eapo lis .

R e f le c t in g  on r e ce n t  ch a n g e s  in M in ­
n eso ta  — no ta b ly  to th a t s ta te ’s h e a r ­
sa y  ru le s  — M r. L y n n  ta lked  about h is 
“ g u t  r e a c t io n ,  e v e n  as a p r o s e c u ­
t o r .  . . T h e  m o re  a fie ld  w e  get, the  
m o re  n e rv o u s  I a m  th a t so m e  poo r In ­
n o ce n t  g u y  w ill go d o w n  the tubes" he 
notes.

" I've go t to  s leep  at n ig h t and  look a t 
m y s e lf  as I sh a v e  In th e  m o rn in g ,” he 
adds. “C o n s t itu t io n a l ru le s  se rv e  a p u r ­
pose  — m a k in g  su re  th a t w e  c o n v ic t  
o n ly  th e  g u ilty . S ch m a ltz y  as It sounds, 
It's tru e .”



M
ol

es
tat

io
n G

as
es

 S
pu

r S
uit

s, 
N

ov
el 

Th
eo

rie
s

A
S 

T
H

E
 S

TI
G

M
A

 o
nc

e 
co

n
n

ec
te

d
 

w
it

h 
m

ol
es

ta
­

ti
on

 h
ns

 c
as

ed
, 

m
or

e 
ch

il
d

re
n

 n
nd

 t
h

ei
r 

pa
re

nt
s 

a
rc

 u
si

ng
 c

iv
il

 
la

w
su

it
s 

lo
 s

tr
ik

e 
ba

ck
.

A
n

g
ry

 p
la

in
ti

ff
s 

a
cr

os
s 

Ih
c 

na
ti

on
 

a
rc

 
te

st
in

g 
ou

t 
no

ve
l 

le
ga

l 
th

eo
ri

es
 

in
 s

cx
-n

b
u

sc
 c

a
se

s 
th

at
 

ra
ng

e 
fr

om
 f

ai
lu

re
 l

o 
p

ro
te

ct
 a

nd
 w

ar
n 

lo
 a

sk
in

g 
co

u
rt

s 
lo

 r
ec

og
n

iz
e 

a 
ne

w
 t

or
t 

of
 i

nc
es

t.
A

t 
th

e 
sa

m
e 

ti
m

e,
 t

he
 l

is
t 

of
 p

ot
en

ti
al

 d
ef

en
da

nt
s 

ha
s 

sw
el

le
d,

 a
s 

p
la

in
ti

ff
s 

lo
ok

 f
or

 n
ew

 s
ou

rc
es

 o
f 

fu
nd

s.
 T

h
e 

re
su

lt
 h

as
 b

ee
n 

m
or

e 
th

ir
d 

pa
rt

ie
s 

be
­

in
g 

ha
ul

ed
 i

nt
o 

co
u

rt
 i

n 
sc

x
-a

b
u

sc
 c

a
se

s 
—

 i
n

cl
u

d
­

in
g 

do
ct

or
s,

 l
aw

ye
rs

, 
p

ol
ic

e 
of

fi
ce

rs
 a

nd
 i

ns
ur

er
s.

Th
er

e’
s 

li
tt

le
 d

ou
bt

 
th

at
 c

iv
il

 
su

it
s 

ov
er

 c
h

il
d

 
ab

us
e 

—
 a

ll 
bu

t 
un

he
nr

d 
of

 f
iv

e 
ye

a
rs

 a
go

 —
 "

ha
ve

 
ju

st
 t

ak
en

 o
ff

 l
ik

e 
cr

a
zy

,”
 s

a
ys

 J
u

d
it

h
 M

us
ic

k
, 

a 
ps

yc
h

ol
og

is
t 

w
it

h 
Sa

n 
Fr

a
n

ci
sc

o
's

 I
n

st
it

u
te

 f
or

-t
hc

 
St

ud
y 

of
 S

ex
ua

l 
A

ss
au

lt
.

O
ne

 
ne

w
 

so
ur

ce
 

of
 s

om
e 

of
 

th
e 

su
it

s 
a

rc
 

th
e 

cr
im

in
a

l 
re

p
or

ti
n

g
 

la
w

s 
in

 
m

os
t 

st
at

es
 

th
at

 
re

­
qu

ir
e 

pu
bl

ic
 o

ff
ic

ia
ls

 a
nd

 h
ea

lt
h 

pr
of

es
si

on
al

s 
to

 
re

po
rt

 s
us

p
ec

te
d

 c
h

il
d

 a
bu

se
. 

Th
e 

th
eo

ry
 

is
 t

ha
t 

do
ct

or
s,

 h
os

pi
ta

ls
 

an
d 

po
li

ce
 

sh
ou

ld
 

be
 

he
ld

 a
c­

co
un

ta
bl

e 
ci

vi
ll

y 
if

 t
he

y 
a

rc
 c

a
ll

ed
 i

n 
to

 h
el

p 
m

o
­

le
st

ed
 c

h
il

d
re

n
 

bu
t 

do
n’

t 
in

fo
rm

 
au

th
or

it
ie

s.

La
w

ye
r 

N
am

ed
 

in
 

Su
it

A
 L

o
s 

A
ng

el
es

 S
u

p
er

io
r 

Co
u

rt
 c

a
se

 n
ow

 i
n 

li
ti

g
a

­
ti

on
 g

oe
s 

on
e 

st
ep

 f
u

rt
h

er
 b

y 
n

a
m

in
g

 a
 m

ot
he

r'
s 

fo
rm

er
 d

iv
or

ce
 l

a
w

ye
r 

as
 a

 d
ef

en
da

nt
, 

in
 a

dd
it

io
n 

to
 p

hy
si

ci
a

n
s,

 a
 d

et
ec

ti
ve

 a
nd

 t
he

 c
it

y
 o

f 
In

g
le

­
w

oo
d,

 C
al

if
.,

 w
h

ic
h

 e
m

p
lo

ys
 L

he
 o

ff
ic

er
. 

Hc
nd

crs
cn

a.
 

Ci
ty 

0/
 In

gle
wo

od
, C

 4
6S

G7
3.

Th
e 

$2
0 

m
il

li
on

 n
eg

li
g

en
ce

 s
ui

t 
w

as
 b

ro
ug

ht
 a

f­
te

r 
a 

3-
yc

ar
-o

ld
 g

ir
l 

tw
ic

e 
w

as
 f

ou
nd

 t
o 

h
av

e 
se

r­
io

us
 v

ag
in

a!
 i

n
ju

ri
es

 a
ft

er
 w

ee
ke

nd
 v

is
it

s 
w

it
h

 h
er

 
fa

th
er

. 
Fa

y
e

 
H

en
d

er
so

n
, 

th
e 

ch
il

d
's

 
m

ot
h

er
, 

cl
a

im
s 

sh
e 

re
p

ea
te

dl
y 

w
ar

ne
d 

Lh
e 

de
fe

nd
an

ts
 t

ha
t 

he
r 

ex
-h

us
ba

nd
 w

as
 r

a
p

in
g

 t
he

 t
od

dl
er

.
D

et
ec

ti
ve

s 
al

le
ge

dl
y 

di
d 

no
t 

pu
rs

ue
 t

he
 m

at
te

r,
 

an
d 

he
r 

la
w

ye
r 

al
le

ge
dl

y 
di

d 
no

t 
te

ll
 t

he
 m

ot
h

er
 

sh
e 

w
ou

ld
 h

a
ve

 t
o 

sh
a

re
 c

u
st

od
y 

w
it

h 
he

r 
ex

-h
us

­
ba

nd
. 

a
cc

or
d

in
g

 t
o 

fi
li

ng
s 

in
 t

he
 c

as
e.

 L
o

s 
A

ng
el

es
 

la
w

ye
r 

Li
n

d
a

 P
at

e,
 w

ho
 n

ow
 r

ep
re

se
nt

s 
th

e 
pl

ai
n­

ti
ff

. 
cl

a
im

s 
th

e 
m

o
th

e
r'

s 
d

iv
o

rc
e

 
a

tt
o

rn
e

y
 

b
re

ac
he

d 
a 

du
ty

 
lo

 t
he

 c
h

il
d

 b
y 

ag
re

ei
n

g
 l

o 
th

e 
fa

th
er

's
 J

oi
nt

 c
us

to
dy

.
Th

e 
ca

se
s 

al
so

 h
a

ve
 n

ot
 b

ee
n 

li
m

it
ed

 t
o 

th
e 

a
l­

le
ge

d 
vi

ct
im

. 
In

 L
o

s 
A

ng
el

es
. 

lo
r 

ex
am

pl
e,

 a
t 

le
as

t 
20

 c
a

se
s 

st
em

m
in

g
 f

ro
m

 t
he

 M
cM

a
rt

in
 P

re
-S

ch
oo

l 
p

ro
se

cu
ti

on
 —

 a
 w

id
el

y 
p

u
b

li
ci

ze
d

 e
as

e 
in

 w
h

ic
h

 
se

ve
n

 
fo

rm
er

 
te

a
ch

er
s 

In
 

a 
M

an
h

a
tt

a
n

 
B

ea
ch

, 
Ca

li
f.

, 
p

re
sc

ho
ol

 h
av

e 
be

en
 c

h
a

rg
ed

 w
it

h 
20

7 
ch

il
d

- 
m

ol
cs

ta
ti

on
 c

ou
n

ts
 —

 h
av

e 
al

le
ge

d 
in

ju
ry

 t
o 

th
e 

ch
il

d
re

n
's

 p
ar

en
ts

. 
Pe

op
le 

v.
 B

uc
kc

y, 
A

 7
50

90
0.

A
cc

o
rd

in
g

 t
o 

th
e 

co
m

p
la

in
ts

, 
th

e 
p

a
re

n
ts

’ 
em

o
­

ti
on

al
 d

is
tr

es
s 

w
as

 
a 

fo
re

se
ea

bl
e 

re
su

lt
 

of
 t

h
ei

r 
ch

il
d

re
n

's
 a

ll
eg

ed
 s

ex
ua

l 
ab

us
e.

 S
o 

fa
r,

 t
ri

al
 c

ou
rt

s

rsv
Tw

r-w

On
e 

ne
w 

so
ur

ce
 o

f s
uit

s a
re 

th
e 

cri
mi

na
l r

ep
or

tin
g 

law
s r

eq
uir

ing
 

off
ici

als
 an

d 
he

alt
h 

pr
of

es
sio

na
ls 

to 
rep

or
t s

us
pe

cte
d 

ch
ild

 ab
us

e.

ha
ve

 n
ot

 b
ee

n 
re

ce
p

ti
ve

 t
o 

th
e 

pa
re

nt
s'

 c
m

ot
io

n
al

- 
d

is
tr

es
s 

cl
a

im
s.

 T
h

ey
 h

av
e 

ha
d 

m
or

e 
su

cc
es

s 
in

 
al

le
gi

ng
 t

he
 n

u
rs

er
y 

sc
h

oo
l'

s 
b

re
a

ch
 o

f 
co

n
tr

a
ct

 
an

d 
fr

au
d.

'A
d

ul
t 

Su
rv

iv
or

' 
Su

it
s

In
 a

dd
it

io
n 

to
 c

a
se

s 
b

ro
ug

ht
 o

n 
b

eh
al

f 
of

 m
in

or
s,

 
a 

fl
u

rr
y 

of
 s

o-
ca

ll
ed

 
“a

du
lt

 
su

rv
iv

or
"

 
su

it
s 

a
rc

 
be

in
g 

fi
le

d.
Th

e 
ad

ul
t 

a
ct

io
n

s 
ty

p
ic

a
ll

y 
a

rc
 b

y 
w

om
en

 w
ho

 
al

le
ge

 t
he

y 
di

d 
no

t 
re

al
iz

e 
th

ey
 w

er
e 

tr
a

um
a

ti
ze

d
 

by
 c

h
il

d
ho

od
 s

ex
ua

l 
ab

us
e 

un
ti

l 
ye

a
rs

 l
at

er
. 

A
s 

a 
re

su
lt

, 
th

e 
su

it
s 

ca
n

 h
av

e 
a 

m
a

jo
r 

hu
rd

le
: 

of
te

n 
th

e 
st

at
ut

e 
of

 l
im

it
a

ti
on

s 
ha

s 
la

ps
ed

 b
y 

th
e 

ti
m

e 
th

e 
p

la
in

ti
ff

 d
is

co
ve

rs
 s

he
 w

a
n

ts
 t

o 
su

e.
In

 a
 c

a
se

 n
ow

 b
ef

or
e 

th
e 

Th
ir

d
 A

p
p

el
la

te
 D

is
­

tr
ic

t 
of

 t
he

 C
a

li
fo

rn
ia

 C
o

u
rt

 o
f 

A
pp

ea
l,

 A
m

er
ic

a
n

 
C

iv
il

 L
ib

er
ti

es
 U

n
io

n
 a

tt
or

ne
y 

"u
sa

n 
M

cG
ro

lv
y 

is
 

u
rg

in
g

 t
he

 c
re

a
ti

on
 o

f 
a 

ne
w

 t
or

t 
of

 I
nc

es
t.

 N
ew

- 
hu

nt
er

 v
. N

cw
lin

ulc
r, 

C-
31

93
15

. 
P

la
in

ti
ff

s’
 l

aw
ye

rs
 

be
li

ev
e 

a 
sp

ec
ia

l 
to

rt
 i

s 
ne

ed
ed

 t
o 

si
de

st
ep

 b
a

rr
ie

rs
 

th
at

 
co

u
ld

 
cr

op
 

up
 

in
 

ba
tt

er
y 

su
it

s 
—

 
su

ch
 

as
 

st
a

tu
te

s 
o

f 
li

m
it

a
ti

o
n

s 
a

n
d

 
in

tr
a

fu
m

il
ia

l 
im

m
u

n
it

y.
'M

ni
ii

fc
sl

a
tl

oi
i-

of
-I

n
Ju

ry
 T

h
eo

ry
'

Th
e

 a
rg

u
m

en
t 

co
ul

d 
be

 a
 s

tr
on

g
 o

ne
. 

R
ob

er
t 

L.
 

R
ab

in
, 

a 
St

a
n

fo
rd

 l
aw

 p
ro

fe
ss

or
, 

be
li

ev
es

 c
ou

rt
s 

m
ig

h
t 

el
im

in
a

te
 

st
a

tu
tc

-o
f-

li
m

il
a

ti
on

s 
pr

ob
le

m
s 

by
 

"a
 

m
a

ni
fe

st
a

ti
on

-o
f-

in
ju

ry
 

th
e

o
ry

. 
, 

. t
ha

t 
an

 
in

ju
ry

 
o

cc
u

rs
 

w
he

n 
th

e 
p

la
in

ti
ff

 
b

ec
om

es
 

co
n

­
sc

io
us

 o
f 

it,
" 

co
m

p
a

ri
n

g
 t

he
 c

a
se

s 
w

it
h

 t
ox

ic
 t

or
ts

 
su

it
s.

 H
e 

ca
ut

io
n

s,
 h

ow
ev

er
, 

th
at

 w
h

il
e 

it
 i

s 
"p

os
si

 
bl

e 
to

 
d

ra
w

 
an

 
a

d
m

in
is

tr
a

ti
ve

ly
 

fe
as

ib
le

 
lin

e,
' 

su
ch

 a
 p

ol
ic

y 
al

so
 c

ou
ld

 a
ll

ow
 p

la
in

ti
ff

s 
to

 d
el

aj
 

fi
li

n
g

 a
 s

ui
t,

 p
er

ha
ps

, 
un

ti
l 

a 
d

ef
en

da
nt

 d
ie

s.
O

n
ce

 
ci

vi
l 

m
ol

es
ta

ti
on

 c
a

se
s 

re
si

st
 a

tt
a

ck
s 

01
 

th
e 

pl
ea

di
ng

s,
 

m
a

ny
 

ap
p

ar
en

tl
y 

h
a

ve
 

a 
go

ot
 

ch
a

n
ce

 o
f 

su
cc

es
s.

 T
h

e 
In

st
it

ut
e 

fo
r 

th
e 

St
u

d
y 

0 
Se

xu
al

 A
ss

a
u

lt
 —

 w
h

ic
h

 t
ri

es
 t

o 
ke

ep
 s

co
re

 o
f 

th
i 

fi
li

ng
s 

—
 h

as
 t

al
li

ed
 a

t 
le

as
t 

fo
ur

 c
a

se
s 

th
at

 e
nd

c(
 

in
 j

u
d

g
m

en
ts

 o
r 

se
tt

le
m

en
ts

 r
a

n
g

in
g

 f
ro

m
 $

30
,0

0'
 

to
 $

90
8,

00
0 

w
it

h
in

 l
he

 p
as

t 
fe

w
 y

ea
rs

.
Th

a
t 

a
rg

ua
b

ly
 

is
 

so
 

be
ca

us
e,

 
fr

om
 

a 
de

fe
ns

 
st

an
dp

oi
nt

, 
th

e 
ca

se
s 

a
rc

 
fa

r 
fr

om
 

ch
il

d
's

 
pl

aj
 

M
os

t 
in

vo
lv

e 
a 

sy
m

p
a

th
et

ic
 p

la
in

ti
ff

 —
 t

yp
ic

al
ly

 
a 

yo
un

g,
 b

la
m

el
es

s 
ch

il
d

. 
A

lo
ng

 t
he

 w
ay

, 
pl

ai
nt

if
f 

ca
n

 g
et

 w
ha

t 
a

m
ou

n
ts

 t
o 

a 
le

ga
l 

fr
ee

 r
id

e 
if

 t
h 

de
fe

nd
an

t 
is

 
fo

un
d 

g
u

il
ty

 
in

 
a 

re
la

te
d 

cr
im

in
c 

ca
se

.
A

n
d

 i
f 

th
e 

al
le

ge
d 

se
xu

al
 a

bu
se

 o
cc

u
rr

ed
 i

n 
th

 
de

fe
nd

an
t'

s 
ho

m
e,

 p
la

in
ti

ff
s'

 l
a

w
ye

rs
 s

ay
, 

th
er

e'
s 

go
od

 c
h

a
n

ce
 t

ha
t 

in
su

ra
n

ce
 c

om
p

a
n

ie
s 

w
il

l 
of

fc
 

se
tt

le
m

en
ts

 u
nd

er
 h

om
eo

w
n

er
 p

ol
ic

ie
s.

"
Th

ey
’r

e 
p

ot
en

ti
a

ll
y 

da
ng

er
ou

s 
ca

se
s 

bc
ca

us
 

ju
ri

es
 

ge
t 

an
gr

y,
 w

h
ic

h
 

m
ig

h
t 

le
ad

 
to

 r
un

aw
a 

ve
rd

ic
ts

,"
 s

a
ys

 o
ne

 L
o

s 
A

ng
el

es
 i

n
su

ra
n

ce
 d

ef
en

s 
la

w
ye

r 
w

ho
 a

sk
ed

 n
ot

 t
o 

be
 n

am
ed

.
—

 M
ar

y 
A

n
n

 G
n

lu
n

i

i
v
N
w
i
u
r
 a

v
v
'i 
'
i
v
M
o
u
v
M
 a

m
n

u
n

 
's

i 
*«

<«
p



Anchorage Chamber of Commerce 
C r im e  C o m m is s io n

p S M H

5iSHB3

CRIME COMMISSION SURVEY 

100 SURVEYS

WE NEED YOUR INPUT AS TO THE SUBJECTS WE ARE INVESTIGATING/ 

STUDYING. PLEASE M A R K  THE ITEMS THAT YOU ARE CONCERNED 

A B O U T  AND RETURN TO US AT THE A D DRESS LISTED. THE FOLLOWING 

ITEMS ARE FINDINGS OF THE 1984 CRIME COMMISSION.

1. STATE NEEDS A CONSPIRACY LAW AGREE  83 DISAGREE _8_

AT PRESENT, FEDERAL LAW HAS TO BE USED TO CHARGE MANY 

PERSONS INVOLVED WITH SOPHISTICA TED CRIMES INVOLVING 

DRUGS, ETC. NO OPINION “ 9

GRAND JURIES WOULD BE A L L O W E D  TO H R 4 R  EVIDENCE FROM 

EXPERT WITNESSES A N D  WOULD REDUCE THE PUBLIC COST WITHOUT 

ADVERSELY AFFECTING A N  A C C U S E D’S RIGHTS.

NO OPINION - 3

3. J UVENILE W AIVER A G R E E  97 DISAGREE 2

16 AND 17 YEAR OLDS CHARGED WITH SERIOUS CRIMES; I.E., MURDER, 

SHOULD BE TRIED AS ADULTS.

NO OPINION " 1

RE C R I M I N ALIZATION OF M A R I J U A N A  AG REE 70 DISAGREE 26

POSSES SION IS ILLEGAL ACCORD ING TO U.S. LAW BUT ALLOWED

IN ALASKA EVEN THOUGH A L A S K A  LAW STATES YOU CANNOT PURCHASE

NOR SELL MARIJUANA.

NO OPINION ~ 9

* OVER *

A  C o m m it te e  o f  th e  
A n c h o ra g e  C h a m b e r
o f  C o m m e r ce  George N. N elson C ha irm an

415 F  Street 
Anchorage A K  99501 
(907)272-2401

Pat Wellington ViceClulrnun Craig Ilesser Prosecution
Don Patterson SccrcUryfTrcasurcr Chris Watkins Courts
George King law Enforcement Sue McCauley Corrections

V ic k i S w an k  P reven tion  
T o m  O b c rm c y e r  Legislation 
R o n  M o o re  Pub lic ity



SELECT THE FOLLOWING ITEMS YOU ARE CONCERNED ABOUT. 

* LIST ONLY YOUR TOP FOUR iRIORITIES PLEASE *

29 ROBBERIES U  DRUGS 

24 TRAFFIC

53 VICTIM RIGHTS 

4 RUNAWAYS46 SEXUAL ASSAULT

J.8 LAW ENFORCEMENT 24 BURGLARIES 23 PRISONS

36 COURTS/JUDGES _ 7  V A N D A L I S M  

20 AL COHOL ABUSE

10 PAROLE

OTHER - LIST BELOW34 DRUNK DRIVING

8 PRESUMPTIVE SENTENCING

PROVIDING Y O U R  NAME AND ADDRESS IS NOT N ECESSARY BUT WILL HELP 

IN CONVINCING CITY AND STATE LEADERS OF YOUR CONCERN.

MA I L  TO: ANCHO R A G E  CRIME COMMISSION

BOX 10-2200 

ANCHORAGE, A K  99510

SPONSORED

BY

THE A N C H O RAGE CHAMBER OF COMMERCE

NAME TELEPHONE

ADDRESS ZIP



g g g  IN  R E  H A R R IS  S epL  1984
88  W n . App. (>84

M r .  H a r r i s  has  n o t  d e m o n s t r a t e d  t h a t  th e  f e d e r a l  g o v ­
e r n m e n t  d id  n o t  c o n se n t  t o  h is  t r a n s f e r  to  th e  s t a te  f o r  th e  
p u rp o s e s  o f  p ro s e c u t io n  o n  th e  ra p e  charge. I n  a d d i t i o n ,  
p r i o r  t o  th e  d a te  o f  th e  ju d g m e n t  a n d  s en ten c e  in th is  case , 
th e  f e d e r a l  g o v e rn m en t  h a d  p a r o le d  M r .  H a r r i s .  H e  has  
fa i l e d  t o  d e m o n s t r a t e  p re ju d ic e  o n  a n y  o f  th e  issues ra is e d  
w ith  re sp ec t  t o  th e  c on v ic t io n .

I n  c h a l le n g in g  th e  m in im u m  t e rm  s e t  b y  th e  B o a r d  o f  
P r i s o n  T e rm s  a n d  P a ro le s ,  M r .  H a r r i s  c o n t e n d s  th e  b o a rd  
im p r o p e r l y  e nh an ced  h is  m in im u m  t e rm  b y  a d d in g  v a r io u s  
p e r io d s  o f  t im e  a f t e r  f in d in g  th e  o f f e n s e  in v o lv e d  v io le n c e , 
fo r e t h o u g h t ,  p h y s ic a l  fo rc e ,  m a jo r  o r  p e rm a n e n t  i n j u r y  a n d  
" a d d i t i o n a l  f o n d le " .  M r .  H a r r i s  a d m i t s  re c e iv in g  n o t ic e  o f  
th e  a d v e rs e  in f o rm a t i o n  t o  be  c o n s id e re d  b y  th e  b o a rd  a n d  
th a t  h e  re fu s e d  t o  c o m m e n t  o n  it. N o n e th e le s s ,  h e  c o n te n d s  
th e  b o a rd  re l ie d  u p o n  " im p e rm is s ib le  c r i t e r i a "  in  a r r i v in g  
a t  i ts  m in im u m  te rm  c a lc u la t i o n  based  o n  th o s e  f ind ing s .

T h e  c o n te n t io n  is f r i v o lo u s .  T h e  r e p o r t  o f  p ro c e ed in g s  
a n d  p r e s e n f e n c e  i n v e s t i g a t i o n  i n d i c a t e  th e  v i c t im  w as 
fo r c e d  to  have  sex w ith  M r .  H a r r i s ,  t h a t  f o r e t h o u g h t  was 
e v id e n t ,  t h a t  the  v ic t im  s u f f e r e d  s om e  in ju r y  a n d  t h a t  in 
a d d i t i o n  to  th e  in te rc o u rs e ,  M r .  H a r r i s  f o n d le d  h is  v ic t im . 
T h e  b o a rd  was ju s t i f i e d  in c a lc u la t in g  th e  m in im u m  t e rm  as 
i t  d id  w i th  re sp ec t  to  th e  o f fe n se .

[ 3 ]  N e x t ,  M r .  H a r r i s  c o n te n d s  th e  b o a rd  c a lc u la t e d  his 
p r i o r  c r im in a l  h i s t o r y  w i t h o u t  th e  use o f  c e r t i f ie d  j u d g e ­
m en ts  a n d  s en tence s  o r  w a r r a n t s  o f  c o m m i tm e n t .  T h e r e  is 
n o  such  r e q u i r e m e n t .  I n  In  re Acosta, 3 7  W n .  A pp .  3 7 8 ,  6 8 0  
P . 2 d  4 2 3  ( 1 9 8 4 ) ,  D iv i s i o n  T w o  o f  th is  c o u r t  r u le d  t h a t  th e  
use  o f  a n  F B I  r a p  s h e e t  to  e s ta b l ish  a m in im u m  t e rm  (as  
o p p o s e d  to  a mandatory m in im u m  t e rm )  w as p e rm is s ib le  
a n d  c o p ie s  o f  c e r t i f i e d  j u d g m e n t s  a n d  s e n t e n c e s  w e re  
u n n e c e s s a r y .  D u e  p ro c e s s  is s a t i s f i e d  b y  th e  p r i s o n e r ' s  
o p p o r t u n i t y  to  c o n te s t  th e  i n f o rm a t i o n  to  be  u sed  in s e t t in g  
th e  te rm . M r .  H a r r i s  in d ic a te s  he was a d v is e d  o f  t h a t  i n f o r ­
m a t i o n ,  a n d  th e  r e c o rd  c o n f i rm s  he  re c e iv ed  a c o p y  b u t

fe rred  lo  a penal o r  co rrec tiona l in stitu tion  w ith in such S la te  o r D istric t.

S ep t. 1984 S T A T E  v. S L ID E R
38 W n . App. 689

r e fu s e d  t o  c o m m e n t  on  th e  i n f o rm a t i o n .  I n  a d d i t i o n ,  th e  
F B I  r a p  s h e e t  s u p p o r t s  th e  b o a rd 's  d e  e rm in a t i o n  o f  M r .  
H a r r i s '  c r im in a l  b a c k g ro u n d .

T h e  p e t i t  o n s  a re  d ism is s ed  as f r i v o lo u s .

Green and M cInturff, >!J., concur.

|No. 12888—1-1. Division One. September 24, 1984.j

T he State of Washington, Respondent, v. F rank 
A. Slider, Appellant.

[1 ] E v id e n ce  — H e a rs a y  — E x c i te d  U t t e r a n c e s  — P a ss a g e  o f  
T im e  — L e a d in g  Q u e s tio n s . Only spontaneous declarations 
caused by a startling event are admissible under the excited utter­
ance exception to the hearsay rule ( E R  803(a)(2)). Although neither 
o f these factors is dispositive by itself, the combined effect o f the 
passage of time and the lending nature of the questions asked may 
render the declarations untrustworthy.

[2 ] S e x u a l O ffe n se s  — S ta te m e n t  o f  C h ild  V ic t im  — U n a v a i la ­
b ility  as W itn e ss  — W h a t C o n s t i tu te s .  For purposes of adm it­
ting a child's statement regarding criminal sexual contact tinder 
R C W  9A.44.120, the child is "unavailable as a witness" if he has no 
recollection of the event.

[3 ] C o n s t itu t io n a l L a w  — E x  P o s t  F a c t o  L a w  — E v id e n t ia r y  
C h a n g e . A  new statute affecting the admissibility of evidence in a 
criminal case is not an ex post facto law unless it increases the pun­
ishment, changes the elements of the offense, or changes the degree 
o f proof needed to convict.

[4 ] S e x u a l O ffe n se s  — S ta te m e n t  o f  C h ild  V ic t im  — V a lid ity  — 
E x  P os t F a c t o  L a w .  Admitting the statements of a child victim  of 
a sex crime under R C W  9A.44.120 in a prosecution for a crime com ­
mitted before the statute was enacted does not violate the constitu­
tional prohibition against ex post facto laws.

[5 ] E v id e n ce  — R u le s  o f  E v id e n c e  — A u th o r ity  o f  L e g is la tu r e .
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Th e  Legislature has authority to enact evidentiary rules.

[6 ] C o n s t itu t io n a l L a w  — R ig h t o f  C o n fro n ta t io n  — H e a r s a y  
E v id e n ce .  Th e  admission of hearsay evidence which does not fall 
within a firmly rooted exception to the hearsay rule does not violate 
the defendant’s constitutional right to confront the witnesses 
against him if particularized guaranties of trustworthiness, consist­
ing of more than corroborative evidence, are present.

[7 ] S e x u a l O ffen ses  — S ta te m e n t  o f  C h ild  V ic t im  — R e v ie w  — 
D is c r e t io n  o f  C o u r t.  A trial court's decision to admit the state­
ments of a child victim  of a sex crime under R C W  9A.-IL120 is sub­
ject to reversal only for a manifest abuse of judicial discretion.

R in c o i .d , J., concurs in the result only.

N a t u r e  o f  A c t i o n :  P r o s e c u t i o n  f o r  f i r s t  d eg re e  s t a t u ­
t o r y  r a p e .  T h e  2 ' / a - y e a r - o ld  v i c t im  h a d  im p l i c a t e d  th e  
d e f e n d a n t  in  an sw e rs  t o  h e r  m o t h e r ’s q u e s t io n s  o n  th e  
m o rn in g  a f t e r  th e  d e f e n d a n t  h a d  a c ted  as h e r  b a b y s i t t e r .

S u p e r i o r  C o u r t :  T h e  S u p e r i o r  C o u r t  f o r  K i n g  C o u n t y ,  
N o .  8 2 - 1 - 0 2 5 4 0 - 9 ,  C h a r le s  V . J o h n s o n ,  J . ,  o n  F e b r u a r y  8 , 
1983 , e n te re d  a ju d g m e n t  on  a v e rd ic t  o f  g u i l t y .

C o u r t  o f  A p p e a l s :  H o ld in g  t h a t  th e  v ic t im 's  s t a t e m e n t s  
d id  . o t  c o n s t i tu te  e x c i te d  u t t e r a n c e s  h u t  t h a t  t h e y  w e re  
a dm is s ib le  u n d e r  t l u  s t a t u t o r y  c h i ld  a b u se  e x c e p t io n  t o  th e  
h e a rs a y  ru le ,  th e  c o u r t  affirms th e  ju d g m e n t .

Michael Frost a n d  Jan  P. O lson, f o r  a p p e l l a n t  
( a p p o in t e d  c oun se l f o r  a p p e a l ) .

Norm Maleng, Prosecuting A ttorney, a n d  David H. 
Smith, Deputy, f o r  r e s p o n d e n t .

S w a n s o n , J .— F r a n k  A. S l i d e r  a p p e a l s  h is  c o n v ic t io n  o f  
s t a t u t o r y  r a p e  in the  f i r s t  deg ree  ( R C W  9 A .4 4 . 0 7 0 ) ,  a l le g in g  
th a t  p r e ju d ic i a l  h e a rs a y  e v id en ce  was e r r o n e o u s ly  a d m i t t e d  
u n d e r  th e  e xc i ted  u t t e r a n c e  e x c e p t io n  ( E R  8 0 3 ( a ) ( 2 ) )  a n d  
u n d e r  th e  s t a t u t o r y  c h i ld  s e x u a l  a b u se  e x c e p t io n  ( R C W  
9A .4 4 .1 2 0 ) .  W e  a l f i rm .

O n  th e  e ven in g  o f  M a y  19 , 1 9 7 9 ,  S l i d e r  b a b y s a t  R o b e r t a ' s  
2 ' / 2 - y e a r - o ld  c h h d ,  T r i n a .  W h e n  R o b e r t a  r e t u r n e d ,  she

©

n o t i c e d  b l o o d  o n  t h e  b a c k  o f  T r i n a ' s  u n d e rw e a r  a n d  
p r o m p t l y  r e p la c e d  i t  w i th  c le an  u n d e rw e a r .  A s R o b e r t a  l e f t  
th e  r o o m ,  T r i n a  b eg an  " s c re am in g  a n d  h o l l e r i n g "  a n d  k e p t  
f ig h t in g  as R o b e r t a  p ic k e d  h e r  u p  in  a n  a t t e m p t  t o  m o l l i f y  
h e r . S h o r t l y  t h e r e a f t e r  T r i n a  fe l l  a s le ep .

W h i l e  t r y in g  t o  g e t  T r i n a  r e a d y  t o  go  t o  d a y c a re  o n  th e  
f o l lo w in g  m o rn in g ,  T r i n a  s t ru g g le d  t o  k e e p  h e r s e l f  c o v e re d  
a n d ,  w hen  f i n a l l y  u n c o v e r e d ,  p o in t e d  t o  h e r  v a g in a l  a re a  
a n d  s a id  "O w e e " .  R o b e r t a  th e n  n o t ic e d  m o r e  b lo o d  a n d ,  
w h en  c le a n in g  T r i n a ,  n o t ic e d  s om e  sw e l l in g  in  t h a t  a re a .  
R o b e r t a  t e s t i f ie d ,  o v e r  d e fe n s e  o b je c t i o n ,  t h a t  a t  t h a t  t im e  
sh e  a ls o  a s ke d  T r i n a

i f  F r a n k  h a d  d o n e  a n o - n o ,  a n d  sh e  s a id  ye s , a n d  I  s a id ,  
"D id  he to u c h  y o u ? "  a n d  she  s a id ,  " Y e s , "  a n d  I s a id , 
"D id  he  use  h is  f in g e r ? "  a n d  sh e  s a id ,  "Y e s ,  f in g e r , "  a n d  
p o in t e d  t o  th e  v a g in a  a rea .

V e r b a t im  R e p o r t  o f  P ro c e e d in g s ,  a t  1 1 8 - 1 9 .
D r .  T u r n e r ,  w h o  e x a m in e d  T r i n a  th e  d a y  f o l l o w in g  th e  

i n ju r y ,  t e s t i f ie d  t h a t  T r i n a  h ad  s u f f e r e d  a  s u p e r f i c ia l  l a c e r a ­
t i o n  o f  h e r  h y m e n a l  r i r g ,  w h ich  h e  b e l ie v e d  was  cau sed  b y  
th e  in s e r t io n  o f  a sh . r p  i n s t r u m e n t .  T h e  t r i a l  c o u r t  a l s o  
a d m i t t e d  S l i d e r ' s  O c t o b e r  4 , 1 9 7 9  c o n fe s s i o n  t o  h a v in g  
in s e r t e d  th e  l i t t l e  f in g e r  o f  h is  r ig h t  h a n d  i n t o  T r i n a ' s  
v ag in a  w h i le  b a b y s i t t in g  h e r  o n  th e  e v e n in g  o f  M a y  19, 
1 97 9 .

[ 1 ]  T h e  f i r s t  issue  b e fo r e  us is w h e t h e r  T r i n a ' s  s t a t e ­
m e n ts  f e l l  w i th in  th e  "e x c i t ed  u t t e r a n c e "  e x c e p t io n  to  th e  
h e a r s a y  ru le .  E R  8 0 3 ( a ) ( 2 )  d e s c r ib e s  an  e x c i t e d  u t t e r a n c e  as 
" ( a )  s t a t e m e n t  r e la t in g  to  a  s t a r t l i n g  e v e n t  o r  c o n d i t i o n  
m ad e  w h i le  th e  d e c la r a n t  was u n d e r  t h e  s t re s s  o f  e x c i t e ­
m e n t  cau sed  b y  th e  e v e n t  o r  c o n d i t i o n . "  A l t h o u g h  th is  
h e a r s a y  e x c e p t io n  c o m p o r t s  w ith  p r e v io u s  W a s h in g t o n  law , 
Johnston v. Ohls, 7 6  W n . 2 d  3 9 8 ,  4 0 5 ,  4 5 7  P . 2 d  1 94  ( 1 9 6 9 ) ;  
C o m m e n t ,  E R  8 0 3 ,  i t  is n o t  to  be in t e r p r e t e d  as re s t r ic -  
t i v e ly  as th e  c o m m o n  law  e x c e p t io n .  State v. Dixon, 3 7  W n .  
A p p . 8 6 7 ,  6 8 3  P . 2 d  1 1 4 4  ( 1 9 8 4 ) .

[ N e v e r t h e l e s s ,  E R  8 0 3 ( a ) ( 2 )  s h o u ld  be  i n t e rp r e t e d  in a 
s u f f i c ie n t ly  r e s t r i c t i v e  m a n n e r  as n o t  t o  lo se  s ig h t  o f  th e
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bas ic  e lem en t s  w h ich  d is t in g u ish  e x c i te d  u t t e r a n c e s  f r o m  
o th e r  h e a r s a y  s t a t e m e n t s .  T h i s  is n e c e s sa ry  in o r d e r  to  
p re s e rv e  th e  r e a l  p u rp o s e  o f  th e  e x c e p t io n  a n d  p r e v e n t  
i ts  a p p l i c a t i o n  w h e re  th e  fa c t o r s  g u a r a n t e e in g  t r u s tw o r ­
th in e ss  a re  n o t  p re s e n t .

Dixon, a t  8 7 3 .
T h e  p r in c ip a l  e le m e n t s  o f  th e  e x c i te d  u t t e r a n c e  e x c e p t io n  

a re  a s t a r t l i n g  e v e n t  a n d  a  s p o n ta n e o u s  d e c la r a t i o n  caused  
b y  t h a t  e v e n t . 1 I n  o t h e r  w o rd s ,  t h e  e v e n t  m u s t  s p e a k  
t h r o u g h  th e  d e c la r a n t .

T h e  c ru c ia l  q u e s t io n  in a l l  cases is w h e t h e r  th e  s t a t e m e n t  
was  m ad e  w h i le  th e  d e c la r a n t  w as s t i l l  u n d e r  th e  i n f l u ­
ence  o f  th e  e v e n t  to  th e  e x t e n t  t h a t  h is  s t a t e m e n t  c o u ld  
n o t  be th e  r e s u l t  o f  f a b r i c a t i o n ,  i n t e r v e n in g  a c t io n s ,  o r  
th e  exe rc ise  o f  c ho ic e  o r  ju d g m e n t .

Johnston, a t  4 06 .
S t a t e m e n t s  a re  n o t  in a d m is s ib le  s o le ly  d u e  t o  th e  passage 

o f  t im e  be tw een  th e  e v e n t  a n d  th e  d e c la r a t i o n ,  State u. 
Fleming, 27  W n .  A p p . 9 5 2 ,  9 5 6 ,  621  P . 2 d  7 7 9  ( 1 9 8 0 ) ;  State
u. Downey, 2 7  W n .  A p p .  8 5 7 ,  8 6 1 ,  6 2 0  P . 2 d  5 3 9  ( 1 9 8 0 ) ,  n o r  
s o le ly  d u e  t o  th e  fa c t  t h a t  th e  d e c la r a t i o n  was m a d e  in 
re sp on se  to  a p a re n t ' s  q u e s t io n s .  Robbins u. Greene, 4 3  
W n .2 d  3 15 , 3 2 1 ,  2 6 1  P . 2 d  8 3  ( 1 9 5 3 ) ;  State v. Bouchard, 3 1  
W n .  A pp .  3 8 1 ,  3 8 4 ,  6 3 9  P . 2 d  7 61  ( 1 9 8 2 ) .  H e r e ,  h ow e v e r ,  th e  
agg rega te  e f fe c t  o f  t h e  p assag e  o f  t im e  a n d  th e  le a d in g  
n a tu r e  o f  th e  m o th e r ' s  q u e s t i o n s  a t t e n u a t e d  th e  d e g re e  o f

'Reck v. Dye, 200 W ash . I ,  9 -1 0 , 92  I ’ .2d 1113, 127 A .L .R . 1022 (1 9 3 9 ) set 
fo rth  the o ft -q u o ted  e lem ents o f  the common law res gestae hearsay exception :

(1 ) Th e  sl-viement o r  dec la ra tion  made must re la te  to  the main event and
must exp la in , e lucidate , o r in some way characterize tha t even t; (2 ) it must be 
a na tu ra l dec la ra tion  o r  sta tem en t grow ing ou t o f  the even t, and n o t a mere
na rra tive  o f  a past, com pleted u lfa ir ; (3 ) it m ust he a sta tem en t o f  fac t, and
not the mere expression o f  an op in ion ; (-1) it m ust he a spon taneous o r 
instinctive u tterance o f  thought, dom inated  o r evoked by the transaction  o r  
occurrence itse lf, and not the p roduc t o f  p rem ed ita tion , re flec tion , o r  design;
(5 ) while the dec la ra tion  o r sta tem en t need no t he coincident o r  con tem pora ­
neous with the occurrence o f  the even t, it m ust he made at such time and 
under such circum stances as w ill exc lude the p resum ption  tha t it is the resu lt 
o f d e libera tion , and (0 ) it m ust appear th a t the dec la ra tion  nr stn tem ent was 
made hy one who e ither pa rtic ipa ted  in the transaction  o r  w itnessed the act o r 
fact concerning which the d ec la ra tion  o r statem ent was made.
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r e l i a b i l i t y  o f  T r i n a ' s  s t a t e m e n t s  b e y o n d  t h a t  c o u n te n a n c e d  
u n d e r  th e  s t r i c t  l im i t s  o f  t h e  e x c i te d  u t t e r a n c e  e x c e p t io n .  
H en c e ,  th e  t r i a l  c o u r t  im p r o p e r l y  a d m i t t e d  th e  h e a r s a y  
d e c la r a t i o n  u n d e r  E R  8 0 3 ( a ) ( 2 ) .

S u c h  a c o n c lu s i o n ,  h o w e v e r ,  d o e s  n o t  p r e c lu d e  th e  
a dm is s io n  o f  th e  e v id en ce  u n d e r  th e  b r o a d e r  s t a t u t o r y  c h i ld  
s e xu a l  a b u se  e x c ep t io n .  R C W  9 A .4 4 . 1 2 0  p ro v id e s :

A d m i s s i b i l i t y  o f  c h i ld ' s  s t a t e m e n t — C o n d i t i o n s .  A 
s t a t e m e n t  m a d e  b y  a c h i ld  w h en  u n d e r  th e  age o f  ten  
d e s c r ib in g  a n y  a c t  o f  s e x u a l  c o n ta c t  p e r f o rm e d  w i th  o r  o n  
th e  c h i ld  b y  a n o th e r ,  n o t  o th e rw is e  a d m is s ib le  h y  s t a t u t e  
o r  c o u r t  r u le ,  is a d m is s ib le  in  e v id e n ce  in  c r im in a l  p r o ­
ceed ings  in  th e  c o u r t s  o f  t h e  s ta te  o f  W a s h in g t o n  if:

( 1 )  T h e  c o u r t  f in d s , in  a h e a r in g  c o n d u c te d  o u t s id e  th e  
p re sence  o f  th e  j u r y  t h a t  th e  t im e ,  c o n t e n t ,  a n d  c i r c u m ­
s tances  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  r e l i ­
a b i l i t y ;  a n d

(2 )  T h e  ch i ld  e i th e r :
(a )  T e s t i f i e s  a t  the  p ro c e ed in g s ;  o r
( b )  Is  u n a v a i la b le  as a  w itn e ss :  Provided, T h a t  w h en  

th e  c h i ld  is u n a v a i la b le  as a  w itn e ss , s u c h  s t a t e m e n t  m a y  
he a d m i t t e d  o n l y  i f  t h e r e  is c o r r o b o r a t i v e  e v id e n ce  o f  th e  
act .

A  s t a t e m e n t  m a y  n o t  be a d m i t t e d  u n d e r  th is  s e c t io n  
un le s s  th e  p r o p o n e n t  o f  th e  s t a t e m e n t  m a k e s  k n ow n  to  
th e  a d v e r s e  p a r t y  h is  in t e n t i o n  to  o f f e r  th e  s t a t e m e n t  a n d  
th e  p a r t i c u la r s  o f  th e  s t a t e m e n t  s u f f i c i e n t ly  in a d v a n c e  o f  
th e  p ro c e ed in g s  t o  p r o v id e  th e  a d v e r s e  p a r t y  w i th  a f a i r  
o p p o r t u n i t y  t o  p r e p a r e  t o  m e e t  th e  s t a t e m e n t .
S l i d e r  c o n te n d s  t h a t  a d m i t t i n g  th e  h e a r s a y  u n d e r  th is  

s t a tu t e  was im p r o p e r  b ecause  ( 1 )  T r i n a  was  n o t  " u n a v a i l ­
ab le'' as a w itn ess ; ( 2 )  i t  a m o u n t e d  t o  a n  ex  p o s t  f a c to  
a p p l i c a t i o n  o f  th e  law ; ( 3 )  th e  e n a c tm e n t  o f  th e  s t a t u t o r y  
e x c ep t io n  a m o u n t e d  to  a n  u n c o n s t i t u t i o n a l  u s u r p a t i o n  o f  a 
ju d ic i a l  f u n c t io n ;  a n d  ( 4 )  it d e n ie d  h im  a n  o p p o r t u n i t y  to  
c o n f r o n t  th e  w itn e ss  in  c o n t r a v e n t i o n  o f  th e  s ta te  a n d  f e d ­
e ra l  c o n s t i tu t i o n s .

A . U n a v a i l a b i l i t y
[ 2 ]  E R  8 0 4 ( a )  d e f in e s  " U n a v a i l a b i l i t y  as a w i tn e s s "  t o  

in c lu d e  s i t u a t i o n s  w h e re  th e  d e c la r a n t  " ( 3 )  T e s t i f i e s  to  a
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l a c k  o f  m e m o ry  o f  th e  s u b je c t  m a t t e r  o f  h is  s t a t e m e n t ;  
. . . "  T r i n a ' s  t e s t im o n y  a t  a p r e t r i a l  h e a r in g  c l e a r ly  s h ow ed  
t h a t  she  la c k e d  a n y  m e m o r y  o f  th e  e v e n t ,  a l t h o u g h  sh e  d id  
r e m e m b e r  S l i d e r  h a v in g  b a b y s a t  h e r .  T h e r e f o r e ,  th e  c o u r t  
p r o p e r l y  r u le d  t h a t  T r i n a  was " u n a v a i l a b le "  as a w i tn e s s .2

B .  E x  P o s t  r a c t o  
T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e l i n e d  ex p o s t  fa c t o  

law s  a s  th o s e  f a l l i n g  w i th in  th e  fo l lo w in g  f o u r  ca tego r ie s :
1st. E v e r y  law  t h a t  m a k e s  a n  a c t io n  d o n e  b e fo r e  th e  
p a ss in g  o f  th e  law , a n d  w h ich  w as in n o c e n t  w h en  d o n e ,  
c r im in a l ;  a n d  p u n ish e s  su ch  a c t io n .  2d . E v e r y  law  th a t  
aggravates a  crime, o r  m a k e s  i t  greater t h a n  i t  w as , w h en  
c o m m it t e d .  3 d . E v e r y  law  t h a t  ch ange s  th e  p u n i s h m e n t ,  
a n d  in f l ic ts  a greater punishment, t h a n  th e  iaw  a n n e x e d  
to  th e  c r im e ,  w h en  c o m m i t t e d .  4 th .  E v e r y  law  t h a t  a l t e r s  
t h e  legal ru le s  o f  evidence a n d  rece iv e s  less , o r  d i f f e r e n t  
t e s t im o n y ,  t h a n  I t  e law  re q u i r e d  a t  th e  t im e  o f  th e  c o m ­
m is s io n  o f  th e  o f f e i  'e , in order to convict the offender.

Calder v. Bu ll, 3  U .S .  13 D a l i . )  3 8 6 ,  3 9 0 ,  1 L .  E d .  6 4 8  ( 1 7 9 8 ) ,  
q u o t e d  in State v. Clevenger, 6 9  W n . 2 d  1 36 , 1 41 , 4 1 7  P . 2 d  
6 2 6  ( 1 9 6 6 ) .

[ 3 , 4 ]  I n  Clevenger, t h e  d e f e n d a n t  c la im e d  t h a t  th e  
a p p l i c a t i o n  o f  a  s t a tu t e ,  w h ich  was p a s sed  a f t e r  t h e  c o m ­
m is s io n  o f  th e  c r im e  b u t  b e fo r e  t r i a l  a n d  w h ich  m a d e  h is  
w i fe  c o m p e t e n t  t o  t e s t i f y  a g a in s t  h im ,  r a n  a f o u l  o f  th e  
f o u r t h  c a te g o ry  ab o v e .  R e je c t in g  h is  a r g u m e n t ,  o u r  c o u r t  
q u o te d  f r o m  Hopt v. Utah, 1 10  U .S .  5 7 4 ,  5 9 0 ,  2 8  L .  E d .  2 6 2 ,  
4 S .  C t .  2 0 2  ( 1 8 8 4 ) :

A n y  s t a t u t o r y  a l t e r a t i o n  o f  th e  le g a l r u le s  o f  e v id e n ce  
w h ic h  w o u ld  a u th o r i z e  c o n v ic t io n  u p o n  less  p r o o f ,  in  
a m o u n t  o r  d eg ree , th a n  was r e q u i r e d  w h en  th e  o f fe n c e  
w as  c o m m i t t e d ,  m ig h t ,  in r e s p e c t  o f  t h a t  o l f e n c e ,  ;e

"N o question has been raised concerning T rin a 's  competence lo  testify . N eve r­
theless, the fact that T r in a  may have been incom peten t lo  testify  a t the tim e she 
made her dec la ra tion  o r a t the time o f  tria l is not d ispositive w ith respect to  the 
adm ission o f  the hearsay dec la ra tions , p rovided the c ircum stances susta in  the 
theory upon which the exception was founded , Heck u. Dye, 200  W ash . 1, 14, 92  
I ’ .2d I I I I ) ,  IJ 7  A .L .R . 1022 (1 9 0 9 ) (J e ffe rs , .1., d issenting ); State u. Illuumstrnm,
12 W n . App. 416 , 4 1 8 -1 9 , 5 29  P .2d  1124 (1 974 ).
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o b n o x i o u s  t o  th e  c o n s t i t u t i o n a l  i n h ib i t i o n  u p o n  e x  post 
facto law s . B u t  a l t e r a t i o n s  w h ich  d o  n o t  in c re a se  th e  
p u n i s h m e n t ,  n o r  change  th e  in g re d ie n t s  o f  th e  o l f e n c e  
o r  th e  u l t im a t e  fa c t s  n e c e s sa ry  to  e s ta b l i s h  g u i l t ,  b u t—  
le a v in g  u n to u c h e d  th e  n a tu r e  o f  th e  c r im e  a n d  th e  
a m o u n t  o r  d eg re e  o f  p r o o f  e s se n t ia l  t o  c o n v ic t i o n — o n ly  
r e m o v e  e x is t in g  r e s t r i c t i o n s  u p o n  th e  c o m p e te n c y  o f  
c e r ta in  c la sses  o f  p e r s o n s  as w itn e sse s , r e la t e  t o  m od e s  
o f  p r o c e d u re  o n ly ,  in  w h ich  n o  on e  can  be  sa id  l o  h a v e  
a v e s ted  r ig h t ,  a n d  w h ich  th e  S t a t e ,  u p o n  g r o u n d s  o f  
p u b l i c  p o l i c y ,  m a y  re g u la te  a t  p le a s u re .  S u c h  r e g u la ­
t io n s  o f  th e  m o d e  in  w h ic h  th e  fa c ts  c o n s t i t u t in g  g u i l t  
m a y  be  p la c e d  b e fo r e  th e  j u r y ,  c an  be m a d e  a p p l i c a b le  
to  p r o s e c u t io n s  o r  t r i a l s  t h e r e a f t e r  h a d ,  w i t h o u t  r e f e r ­
ence t o  th e  d a t e  o f  th e  c om m is s io n  o f  th e  o i re n c e  
cha rg ed .

Clevenger, a t  1 42 . See also State v. Pope, 7 3  VVn.2d 9 1 9 ,  
9 2 4 ,  4 4 2  P . 2d  9 9 4  ( 1 9 6 8 ) .  B e c a u se  R C W  9 A .4 4 . 1 2 0  d id  n o t  
in c re a s e  th e  p u n i s h m e n t  n o r  a l t e r  th e  d e g re e  o f  p r o o f  
e s s e n t ia l  f o r  a c o n v ic t i o n ,  i ts  a p p l i c a t i o n  in  th e  p r e s e n t  case 
d id  n o t  a m o u n t  t o  a p e r v e r s i o n  o f  t h e  p r o h i b i t i o n  a g a in s t  
ex  p o s t  fa c t o  laws .

C . L e g is la t i v e  P o w e r  T o  E n a c t  R C W  9 A .4 4 . 1 2 0
[ 5 ]  S l i d e r  a rg u e s  t h a t  th e  " s e p a r a t i o n  o f  p ow e r s "  d o c ­

t r i n e  p r o h ib i t s  th e  L e g i s la t u r e  f r o m  p r o m u lg a t i n g  e v id e n ­
t i a r y  ru le s ,  a n d  t h a t  o u r  S u p r e m e  C o u r t ' s  r e fu s a l  to  a d o p t  
t h e  f e d e r a l  " c a t c h - a l l "  h e a r s a y  e x c e p t io n s  (F e d .  R .  E v id .  
8 0 3 ( 2 4 )  a n d  8 0 4 ( b ) ( 5 ) ) 3 p r o h ib i t s  t h e  a p p l i c a t i o n  o f  th is  
p a r t i c u l a r  s t a t u t e .  B y  a d o p t i n g  E R  8 0 2 ,  h o w e v e r ,  o u r  
S u p r e m e  C o u r t  im p l i c i t l y ,  i f  n o t  e x p r e s s ly ,  re c og n iz ed  th e  
L e g i s la tu r e ' s  a u t h o r i t y  t o  p r o m u lg a t e  e v i d e n t i a r y  ru le s .  
"H e a r s a y  is n o t  a d m is s ib le  e x c e p t  as p r o v id e d  b y  these

'Fed. R . Evid . 8 0 3 (2 4 ) and 8 0 4 (h )(5 ) p rov ide in part:
"O the r exceptions.— A sta tem en t not spec ilica lly  covered hy any o f  the fo rego ­

ing exceptions hut having equ iva len t c ircum stan tia l guarantees o f  tru stw orth iness, 
i f  the cou rt determ ines th a t (A ) the sta tem en t is ottered as evidence o f  a m ateria l 
fac t; (B )  the statem ent is m ore p roba tive  on the poin t fo r  which it is otrered than 
any o the r evidence which the p rop onen t can p rocu re th rough reasonab le e lfo rts ; 
and (C ) the general purposes o f these rides and the in terests o f  ju s tice  w ill best he 
served hy adm ission o f  the sta tem en t in to  evidence.*
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ru le s ,  b y  o t h e r  c o u r t  ru le s ,  or by statute. ' ( I t a l i c s  o u r s . )  E R  
8 02 . O u r  S u p r e m e  C o u r t  h a s  a ls o  re c ogn iz ed  ( im p l i c i t l y )  th e  
L e g is la tu r e ' s  a u t h o r i t y  t o  e n a c t  e v id e n t i a r y  r d e s  w hen  it  
a n a ly z e d  th e  ra p e  s h ie ld  s t a tu te ,  R C W  9A .4 4 . 0 2 0 .  See, e.g.,
State v. iiudlow , 9 9  W n . 2 d  1, 0 5 9  P . 2 d  5 1 4  ( 1 9 8 3 ) .  A c c o r d ­
ing ly ,  we f in d  t h a t  th e  L e g is la tu r e  has  n o t  o v e r s t e p p e d  its 
a u t h o r i t y  as l im i t e d  b y  th e  " s e p a r a t i o n  o f  p ow e rs "  d o c t r in e .

D .  W i t n e s s  C o n f r o n t a t i o n
[ 6 ]  A d e fe n d a n t ' s  right, t o  c o n f r o n t  w itn e sse s  a g a in s t  ^  A 

h im  (g u a ra n te e d  b y  th e  s i x t h  a m e n d m e n t  t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  a n d  a r t i c le  1, s e c t io n  2 2  ( a m e n d m e n t  
10 ) o f  th e  W a s h in g t o n  S t a t e  C o n s t i t u t i o n )  is n o t  a b s o lu te .
Chambers v. Mississippi, 4 1 0  U .S .  2 8 4 ,  3 5  L .  E d .  2d  2 9 7 ,  9 3  
S . C t .  1 03 8  ( 1 9 7 3 ) ;  State v. Carter, 2 3  W n .  A p p . 2 9 7 ,  2 9 9 ,
5 9 6  P . 2 d  1 3 5 4  ( 1 9 7 9 ) .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
r e c e n t ly  r u le d  on th e  a d m is s ib i l i t y  o f  h e a rs a y  s t a t e m e n t s  
w ith  re sp e c t  t o  th e  c o n f r o n t a t i o n  c lause :

In  s um , w h en  a h e a r s a y  d e c la r a n t  is n o t  p r e s e n t  f o r  
c r o s s - e x a m in a t i o n  a t  t r i a l ,  *ae  C o n f r o n t a t i o n  C la u s e  n o r ­
m a l l y  r e q u i r e s  a s h ow in g  t h a t  he  is u n a v a i la b le .  E v e n  
th e n ,  h is  s t a t e m e n t  is a d m is s ib le  o n l y  i f  i t  b e a rs  a d e q u a te  
" in d ic ia  o f  r e l i a b i l i t y . "  R e l i a b i l i t y  can  be in f e r r e d  w i t h o u t  
m o re  in  a case w h e re  th e  e v id en ce  f a l l s  w i th in  a  f i rm ly  
r o o t e d  h e a r s a y  e x c ep t io n .  I n  o t h e r  cases , th e  e v id en ce  
m u s t  be e x c lu d e d ,  a t  le a s t  a b s e n t  a  s h ow in g  o f  p a r t i c u ­
la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s .

Ohio v. Roberts, 4 4 8  U .S .  5 6 ,  6 6 ,  6 5  L .  E d .  2d  5 9 7 ,  1 0 0  S .
C t .  2 5 3 1  ( 1 9 8 0 ) ,  q u o te d  in State u. Parris, 9 8  W n . 2 d  1 40 ,
1 4 5 , 6 54  P . 2 d  7 7  ( 1 9 8 2 ) .

I t  c a n n o t  be d i s p u te d  t h a t  th e  c h i ld  s e x u a l  a b u se  e x c e p ­
t io n  is n o t  a  " f i rm ly  r o o t e d "  h e a r s a y  e x c e p t io n .  T h e r e f o r e ,  
" p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s "  a re  r e q u i r e d  
b e fo re  th e  h e a r s a y  is a dm is s ib le .  I t  h a s  been  sugges ted  t h a t  
th is  p h ra s e  ( " p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r t h in e s s " )  
r e q u i r e s  a h ig h e r  s t a n d a rd  o f  r e l i a b i l i t y  as a s u b s t i t u t e  f o r  
th e  t r a d i t i o n a l  h e a r s a y  e x c ep t io n s .  C o m m e n t ,  Confronting 
Child Victims o f Sex Abuse: The Uncunstitutionality of 
the Sexual Abuse Hearsay Exception , 7  U .  P u g e t  S o u n d  L .
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R e v .  3 8 7 ,  4 0 2  ( 1 9 8 4 ) .  W e  a re  in c l in ed  t o  ag ree .
T h e  fa c t  t h a t  th e  a c t  r e q u i r e s  " c o r r o b o r a t i v e  e v id e n ce  o f  

th e  a c t "  d o e s  n o t  f u l f i l l  th is  h ig h e r  s t a n d a rd .  C o r r o b o r a t i o n  
o f  the  s e x u a l  abu se  a lo n e  "d o e s  n o t  le n d  p a r t i c u la r  t r u s t ­
w o r th in e s s  t o  th e  ch i ld 's  s t a t e m e n t  re g a rd in g  th e  id e n t i t y  
o f  th e  a b u s e r " .  7  U .  P u g e t  S o u n d  L .  R e v .  a t  4 0 2 .  N e v e r t h e ­
less , th is  c o r r o b o r a t i v e  e v id en ce  m a y  c e r t a i n l y  be c o n s id ­
e red  in th e  t r i a l  v-ourt's b a la n c in g  p roce*

T o  f u l f i l l  t h e  ju d i c i a l  i n t e r p r e t a t i o n s  wf a  d e fe n d a n t ' s  
c o n f r o n t a t i o n  r ig h ts  r e q u i r in g  " p a r t i c u la r i z e d  g u a ra n te e s  o f  
t r u s tw o r t h in e s s , "  o u r  L e g is la tu r e  m a n d a t e d  t h a t  th e  t r i a l  
c o u r t  e v a lu a t e  " in  a h e a r in g  c o n d u c te d  o u t s id e  th e  p re sen c e  
o f  th e  j u r y  . . . t h e  t im e , c o n te n t ,  a n d  c i r c um s ta n c e s "  s u r ­
r o u n d in g  th e  ch i ld 's  s t a t em e n t .

F i r s t ,  a l t h o u g h  th e  " t im e "  b e tw een  th e  e v e n t  a n d  d e c la ­
r a t i o n s  m a y  be  t o o  g re a t  t o  f u l f i l l  t h e  s t r i c t  r e q u i r e m e n t s  o f  
th e  exc i ted  u t t e r a n c e  e x c e p t io n ,  th e  d e c la r a t i o n s  w e re  m ad e  
w h i le  th e  c h i ld  was h i s om e  p a in  o r  d i s c o m fo r t  as a  r e s u l t  o f  
th e  in c id e n t ,  w i th  n o  in t e r v e n in g  e v e n ts ,  o t h e r  t h a n  s leep , 
to  im p u g n  h e r  m e m o r y  o r  a b i l i t y  to  r e la t e  th e  i n n - 1 
a c c u ra te ly .

S e c o n d ,  a l t h o u g h  th e  le a d in g  n a t u r e  o f  th e  q u e s t io n s  
ra ises  s om e  c on c e rn ,  we f in d  th e  " c o n t e n t "  o f  b o th  th e  d e c ­
l a r a t i o n s  a n d  q u e s t io n s  to  be  L a m e d  in la ngu age  t h a t  a 
c h i ld  o f  t e n d e r  y e a r s  w ou ld  be e x p e c te d  to  use a n d  u n d e r ­
s t a n d .  See United States u. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  
1 9 7 9 ) .

F i n a l ly ,  th e  " c i r c um s ta n c e s "  s u r r o u n d in g  th e  d e c la r a t i o n s  
d o  n o t  sugge s t  t h a t  th e  ch i ld 's  s t a t e m e n t s  w e re  th e  r e s u l t  o f  
f a b r i c a t i o n  o r  in f lu e n c e ,  o r  th e  exe rc ise  o f  cho ice  o r  j u d g ­

^Scveral a ttendan t circum stances to be considered in this balancing process 
were set fo rth  in foo tno te  10 in the case o f  United States u. A tea re t, 584 F .2d  694 , 
702  (5 th  C ir. 1978). These guidelines fo r the d e te rm ina tion  o f  the trustw orth iness 
o f  ex tra jud ic ia l sta tem en ts include: (1 ) whether the o u t-o f-c o u rt  dec la rant had 
any apparen t m otive to m isrepresen t the m atte r; ( ° )  the genera l character o f the 
speaker; (3 ) w hether o th e r peop le heard the o i . i - o f - c o u r t  statem ent; (4 ) whether 
the statem ent was mo le spon taneous ly ; and (5 / the tim ing  o f  the dec la ra tion  and 
the re la tionsh ip  between the speaker and the witness. These arc not exclusive, 
however. State v. Parris, 98  W n .2d  140, 146, 6,54 l 1.2d 77  (1982 ).
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m en t .  T r i n a  in i t i a t e d  the  q u e s t io n in g  w i th  a s p o n ta n e o u s  
d e c la r a t i o n ,  i.e., "ow ee " ,  a n d  p o in t in g  t o  th e  a re a  o f  p a in . 
A ls o ,  T r in a ' s  v e r y  y o u n g  age s t r o n g ly  m i l i t a t e s  a g a in s t  th e  
l i k e l i h o o d  o f  f a b r i c a t i o n ,  as w e l l  as  a g a in s t  a m o t i v a t i o n  to  
l ie ; such  exp e r ie n c es  w ou ld  l i k e l y  n o t  be w i th in  h e r  a b i l i t y  
t o  in v e n t  n o r  w o u ld  she  be l i k e l y  t o  h a v e  th e  c a p a c i t y  t o  l ie  
t o  h e r  m o th e r .

[7 ] T h e  d e t e rm in a t i o n  t h a t  s t a t e m e n t s  f a l l  w i th in  th e  
"e xc i ted  u t t e r a n c e "  e x c ep t io n  is o n e  w i th in  th e  t r i a l  c o u r t ' s  
s o u n d  d is c re t io n  a n d  w i l l  n o t  be re v e rs e d  a b s e n t  a  f in d in g  
o f  m a n i f e s t  abu se  o f  t h a t  d is c re t io n .  State u. Bouchard, 31 
W n .  A p p .  3 8 1 ,  6 3 9  P . 2 d  761 ( 1 9 8 2 ) .  S im i l a r l y ,  a f in d in g  t h a t  
th e  s t a t em en t s  a re  w i th in  th e  s t a t u t o r y  c h i ld  s e xu a l  a b u se  
e x c ep t io n  s h o u ld  n o t  be re v e rs e d  a b s e n t  a s h ow in g  o f  m a n ­
i fe s t  abu se  o f  t h a t  d is c re t io n .

B e c au se  th e  t r i a l  c o u r t  a d m i t t e d  th e  d e c la r a t i o n s  u n d e r  
th e  s t r i c t  "e x c i ted  u t t e r a n c e "  e x c e p t io n ,  i t  f o l l o w s  t h a t  it 
w o u ld  a ls o  h a v e  a d m i t t e d  th e  d e c la r a t i o n s  u n d e r  th e  less 
s t r i c t  s t a t u t o r y  c h i ld  s e xu a l  a b u s e  e x c ep t io n  T h e r e f o r e ,  it 
is a p p r o p r i a t e  t o  c o n s id e r  w h e t h e r  th e  t r i a l  c o u r t  w ou ld  
h a v e  ab u sed  its  d is c re t io n  b y  a d m i t t i n g  th e  e v id en ce  u n d e r  
th e  s t a t u t o r y  c h i ld  s e x u a l  a b u se  e x c ep t io n .

T h e  t r i a l  c o u r t  c om p l ie d  w i th  th e  s t a t u t o r y  r e q u i r e m e n t s ,  
h o ld in g  a p r e t r i a l  h e a r in g  o u t s id e  th e  p re s en c e  o f  th e  j u r y ,  
f in d in g  s u f f ic ie n t  in d ic ia  o f  r e l i a b i l i t y ,  a n d  f in d in g  T r i n a  to  
h a v e  been  u n a v a i la b le  as a w itn ess .

B a la n c e d  a g a in s t  th e  " p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s t ­
w o r th in e s s "  a t t e n d in g  th is  case , p a r t i c u la r l y  in l ig h t  o f  S l i ­
d e r 's  c on fe s s io n , we f in d  t h a t  th e  t r i a l  c o u r t  w o u ld  n o t  h a v e  
abu sed  its  d i s c re t io n  b y  a d m i t t i n g  th e  h e a r s a y  an d  c o n ­
c lu d e  t h a t  S l id e r ' s  c o n f r o n t a t i o n  r ig h t  was n o t  c o n t r a v e n e d  
to  an  u n c o n s t i t u t i o n a l  deg ree .

Sep t. 1984 LEE v. SAUVAGE
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A c c o rd in g ly ,  t h e  ju d g m e n t  is a f f i rm ed .

S c H O L K IE L D , J . ,  C O llC U rS .
R i n c o l d ,  J . ,  c on cu r s  in th e  re s u l t .

[No. 12677-6-1. Division O ’.e. September 24, 198-1.|

J ames A. Lee , Appellant, v. J uliette Sauvage, 
Respondent.

H I  M un i i al C o rp o ra tio n s  — La n d lo rd  and T e n a n t  — O r d i­
n a n ce  L im it in g  E v i c t io n s  — C o n fl ic t  W ith  S ta te  L a w .  A
municipality may validly legislate an additional defense to a land­
lord's eviction action provided the legislation does not purport to 
expand or contract the jurisdiction of the superior court or regulate 
its practice and procedure.

(2 ) La n d lo rd  nnd T e n a n t  — E v i c t io n  — G ro u n d s  — L a n d lo rd 's  
R e s id e n ce  — N e ce s s i ty .  Legislation requiring a landlord to 
intend to reside on properly in order to evict an existing tenant is 
unconstitutional.

[3J S ta tu te s  — C o n s t r u c t io n  — C o n s t i tu t io n a li ty .  A statute will 
be construed so as to be constitutional if possible.

[-1J T r ia l  — T a k in g  C a s e  F ro m  .Ju ry  — J u d g m e n t  n.o.v. — S u f ­
f ic ie n cy  o f  E v id e n ce . A motion for judgment n.o.v. claiming 
insullicient evidence requires that the evidence be considered most 
favorably to the nonmoving party.

[5J E v id e n ce  — R e le v a n ce  — D e te rm in a tio n . T h e  relevance of 
evidence lies within the trial court's discretion.

[6 ] C o s ts  — D e p o s it io n s  — In  G e n e ra l. Th e  cost of a deposition is 
not recoverable unless it is used as substantive evidence.

[7 ] C o s ts  — A tto rn e y  F e e s  — R a d  F a ith  — D e te rm in a tio n . 
Whether a party has pursued litigation in bad faith so as to provide 
equitable grounds for awarding attorney fees is a matter for the trial 
court's discretion.
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Fayette Urban Cy. Gov't, 5 6 0  S .W . 2 d  1 0  ( K y .  1 9 7 7 ) ;  
Salorio v. Glaser, 9 3  N . J .  4 4 7 ,  4 6 1  A .2 d  1 1 0 0  ( 1 9 8 3 ) ;  Soo 
Line R.R. v. State, 2 8 6  N .W . 2 d  4 5 9  (N .D .  1 9 7 9 ) ;  Perkins v. 
County o f Albemarle, 2 1 4  V a .  4 1 6 ,  2 0 0  S .E . 2 d  5 6 6  ( 1 9 7 3 ) ;  
Gottlieb u. Milwaukee, 3 3  W is .  2d  4 0 8 ,  147  N .E . 2 d  6 3 3  
( 1 9 6 7 ) .

T h e s e  s t a te  dec is ion s  p r im a r i l y  r e ly  o n  th e  g r e a t  f in a n c ia l  
a n d  a d m in i s t r a t i v e  h a r d s h i p  t h a t  w o u ld  b e  e n t a i l e d  i f  
r e t r o a c t iv e  e f fe c t  were  a l l o w e d ,  a n d  th e  t a x p a y e r s '  o r  ta x  
a u th o r i t ie s '  j u s t i f i a b le  r e l i a n c e  o n  a  s t a t u t e  w h ic h  is  p r e ­
s u m p t i v e ly  c o n s t i tu t i o n a l .

T o  t h e  o b je c t io n  t h a t  a n  u n c o n s t i t u t i o n a l  s t a t u t e  is v o id  
f r o m  its  in c e p t io n ,  th e  N e w  J e r s e y  S u p r e m e  C o u r t  n o te d  
th e  im p o r t a n c e  o f  r e c o g n iz in g  " t h a t  we a re  a c t in g  w i th in  
th e  f r a m e w o rk  o f  a p p r o p r i a t e  e q u i t a b le  r e l i e f  w i th  re sp e c t  
t o  an  u n c o n s t i t u t i o n a l  t a x a t i o n  s t a tu t e  . . ."  Salorio , a t  
4 6 3 .  I n  f a s h io n in g  an  e q u i t a b le  r e m e d y ,  re l i a n c e  in t e r e s t  
we ighs h e a v i ly ,  a nd  th e  c o u r t  s h o u ld  seek  a b le n d  o f  w h a t  is 
n e c e s sa ry ,  f a i r  a n d  w o r k a b le .  Salorio , a t  4 6 4 .  See also 
Lemon, a t  2 0 0 - 0 3 .

R e t a i l e r s  w i th in  th e  b o r d e r  c o u n t ie s  a n d  th e  D e p a r tm e n t  
o f  R e v e n u e  h a v e  re l ie d  o n  th e  p r o v i s io n s  o f  R C W  8 2 . 0 4 -  
. 2 9 0 2 ( 1 )  a n d  (2 )  s ince its  e f f e c t i v e  d a te ,  M a r c h  1, 1 9 8 3 .  T h e  
l i a b i l i t y  f o r  th e  p a y m e n t  o f  a  r e t a i l  s a le s  t a x  is u p o n  th e  
b u y e r ,  w i th  th e  d u t y  t o  c o l l e c t  a n d  r e m i t  t o  th e  D e p a r tm e n t  
o f  R e v e n u e  u p o n  th e  s e l l e r .  R C W  8 2 . 0 8 .0 5 0 ;  M urray v. 
State, 6 2  W n . 2 d  6 1 9 ,  6 2 3 ,  3 8 4  P . 2 d  3 3 7  ( 1 9 6 3 ) ;  Kaeser u. 
Everett, 4 7  W n . 2 d  6 6 6 ,  6 6 7 ,  2 8 9  P . 2 d  3 4 3  ( 1 9 5 5 ) .  I t  w o u ld  
be  p r a c t i c a l l y  im p o s s ib le  f o r  t h e  b o r d e r  c o u n t y  r e t a i l e r s  t o  
c o l le c t  th e  ta x  o n  t r a n s a c t io n s  o c c u r r in g  p r i o r  t o  th is  o p i n ­
ion .

R e t r o a c t i v e  a p p l i c a t io n  o f  th e  p r e s e n t  d e c is io n  w ou ld  
im p o se  a  s u b s ta n t ia !  h a r d s h ip  o n  t h e  r e t a i l e r s  in  th e  b o r d e r  
c o u n t ie s .  W e  w i l l  n o t  im p o s e  s u c h  a b u r d e n  u p o n  th e  
r e ta i le r s  t h a t  c a n n o t  le g a l l y  be  p a s sed  o n  t o  th e  b u y e r s .

O n  th e  bas is  o f  th e  c i r c u m s ta n c e s  a n d  e q u i t ie s  o f  th is  
case , th e  fo re g o in g  c o n s id e r a t i o n s  a n d  a u th o r i t i e s  p e r s u a d e  
us o f  th e  a p p ro p r ia t e n e s s  o f  p r o s p e c t iv e  e f fe c t  t o  o u r  h o l d ­
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ing  t h a t  R C W  8 2 . 0 4 . 2 9 0 2 ( 1 )  a n d  ( 2 )  a r e  u n c o n s t i t u t i o n a l .
Conclusion

W e  h o ld  t h a t  R C W  8 2 . 0 4 . 2 9 0 2 ( 1 )  a n d  ( 2 )  a re  u n c o n s t i t u -  
t io n a . .  T h e  s ta tew id e  re ta i l  s a le s  ta x  r a t e  is 6 .5  p e r c e n t ,  a n d  
s h a l l  be u n i f o rm ly  a p p l i e d  a n d  c o l le c te d  in  a l l  c o u n t ie s  o f  
th e  s ta te  p r o s p e c t i v e ly  c om m en c in g  o n  J a n u a r y  1, 1 9 8 5 .

W illiams, C .J . ,  R osellini, Utter , Brachtenbach, Dol- 
liver, D immick, a n d  P earson, J J . ,  a n d  Cunningham, J .  P r o  
T e rn . ,  c o n cu r .

A f t e r  m o d i f i c a t i o n ,  f u r t h e r  r e c o n s i d e r a t i o n  d e n i e d  
D e c e m b e r  13 , 1 9 8 4 .

[No. 50216-1. E n  Banc. November 26, 1984.)

T he State of Washington, Respondent, v. J ohn 
T .  R yan, Appellant.

[11 C r im in a l  L a w  — E v id e n ce  — H e a r s a y  — R ig h t  o f  C o n f r o n ­
ta t io n  — T e s t .  T h e  admission of an ou t-o f-cou rt statem ent 
incriminating a defendant does net violate his right lo confront an 
adverse witness if the declarant is shown to he legally unavailable to 
testify in court and the statement is shown to be trustworthy.

[2 ] C r im in a l L a w  — E v id e n c e  — H e a r s a y  — U n a v a ila b il i ty  o f  
W itn e ss  — W h nf C o n s t itu te s .  For purposes of determining the 
availability of a witness for cross examination regarding an out-o f- 
court statement, a witness is not unavailable unless the proponent 
o f the witness has made a good faith effort to obtain or excuse the 
witness' presence at trial. Unavailability may arise from physical 
absence or from refusal to testify, but incompetency does not neces­
sarily establish unavailability.

[31 Ju v e n i le s  — W itn e s se s  — C o m p e te n cy  — C h i ld r e n  — 
D e te rm in a tio n . Children under the age of 10 are competent to 
testify as witnesses unless the court has examined them and deter­
mined that they ore incapable of perceiving facts or unable to 
truthfully relate facts under examination.

[4 ] C r im in a l L a w  — E v id e n ce  — H e a r s a y  — R e l ia b il i ty  —

iff
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Competency. Generally, a witness must have been competent at 
the time of making an out-of-court statement before the statement 
can be admitted.

[6 ] S exu a l O ffenses — Statem ent o f  Child Victim  — R e lia b i lity
— N a tu re  o f  C rim e. The reliability of an out-of-court statement 
is no less necessary because it is made by a child who is a sexual 
offense victim.

[61 Sexua l O ffenses — S tatem ent o f  Child Victim  — R e lia b i lity
— C o rrobo ra tion . RCW 9A.44.120, which p rov id es fo r  adm iss ion  
o f  an  o u t - o f -c o u r t  s ta tem en t by a ch ild  who is a sexua l o ffen se  v ic ­
t im , requ ire s  th a t th e  t r ia l c o u rt m ake sep a ra te  an d  ind ep end en t 
d e te rm in a tio n s  as to  re lia b ili ty  and c o rro b o ra t io n  o f  the s ta tem en t.

[7 ] C rim ina l Law  — Confessions — C o rrob o ra tio n  — Neces­
sity . A conviction cannot be based on a confession u: less at least a 
prima facie case is established by evidence independent o f the con­
fession.

[81 S tatu tes — Construction — Jud ic ia l P rocedu re  — Ru les on 
Same Subject. Procedural statutes are valid unless in direct con­
flict with court rules.

[9J Sexua l O ffenses — Statem ent o f  Child V ictim  — Sub jec t 
and T itle  o f Act — Sufficiency. The title cf Laws of 1982, ch. 
129 provides sufficient notice and evidences a rational unity with the 
subject o f the act, viz., the admissibility o f the statement o f a child 
victim of a sexual offense.

D o l l i v e r ,  D imm ick, U t t e r ,  and D o re ,  JJ., concu r by sepn rate op in ion s ; 
A n d e rs e n , J., d id  n o t p a rt ic ip a te  in the d isp os ition  o f  th is case.

N a t u r e  o f  A c t i o n :  P r o s e c u t i o n  f o r  c o m m i t t i n g  in d e c e n t  
l ib e r t ie s  o n  tw o  c h i ld r e n  u n d e r  th e  age o f  10 .

S u p e r i o r  C o u r t :  T h e  S u p e r i o r  C o u r t  f o r  O k a n o g a n  
C o u n t y ,  N o .  7 1 2 5 ,  J a m e s  R .  T h o m a s ,  J . ,  o n  N o v e m b e r  2 4 ,  
1 9 8 2 ,  e n t e r e d  a j u d g m e n t  o n  a v e r d i c t  o f  g u i l t y  a f t e r  
a d m i t t i n g  e v id en ce  o f  o u t - o f - c o u r t  s t a t e m e n t s  b y  th e  v ic ­
t im s  a n d  f in d in g  t h a t  th e  v ic t im s  w e re  u n a v a i l a b le  a s  w i t ­
nesses.

S u p r e m e  C o u r t :  H o ld in g  t h a t  th e  v ic t im s  w e re  n o t  
sh ow n  t o  be u n a v a i la b le ,  t h a t  t h e i r  s t a t e m e n t s  w e re  n o t  
s h ow n  to  be r e l ia b le ,  a n d  t h a t  t h e  c o n v ic t i o n  c o u ld  n o t  be 
s u s ta in e d  o n  th e  b a s is  o f  t h e  d e fe n d a n t ' s  c o n fe s s io n  a lo n e ,
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t h e  c o u r t  reverses t h e  c o n v ic t io n  a n d  remands f o r  f u r t h e r  
p ro c e ed in g s .

John G. Burchard, J r., f o r  a p p e l l a n t .
Douglas S. Boole, Prosecuting Attorney, f o r  r e s p o n d e n t .
James E. Lobsenz o f  Washington Appellate Defender 

Association, am ic u s  c u r ia e  f o r  a p p e l l a n t .

W ill i a m s , C .J .— H e a r s a y  s t a t em en t s  o f  c h i ld  v ic t im s  o f  
s e x u a l  a b u se  a r e  c o n d i t i o n a l l y  a d m is s ib le  in  c r im in a l  t r i a l s  
u n d e r  R C W  9 A .4 4 . 1 2 0 .  D e f e n d a n t  ( a p p e l l a n t )  J o h n  R y a n  
w as  c o n v ic te d  in  O k a n o g a n  C o u n t y  o f  tw o  c o u n t s  o f  i n d e ­
c e n t  l i b e r t i e s  in  a  t r i a l  w h e re  h e a r s a y  s t a t e m e n t s  o f  t h e  tw o  
a l le g e d  v ic t im s  w e re  a d m i t t e d  u n d e r  th is  s t a t u t o r y  e x c e p ­
t i o n  t o  t h e  h e a r s a y  ru le .  D i v i s i o n  T h r e e  o f  t h e  C o u r t  o f  
A p p e a ls  c e r t i f i e d  t o  th i s  c o u r t  th e  q u e s t io n  w h e t h e r  R C W  
9 A .4 4 . 1 2 0  v io la t e s  t h e  c o n f r o n t a t i o n  c lau se s  o f  t h e  s ta te  a n d  
f e d e r a l  c o n s t i t u t i o n s .  T h e  a d m is s io n  o f  th e  s t a t e m e n t s  d id  
n o t  c o m p ly  w ith  th e  s ta tu te 's  r e q u i r e m e n t s ,  a n d  r e s u l t e d  in 
a  d e n ia l  o f  d e f e n d a n t ' s  r i g h t  o f  c o n f r o n t a t i o n  u n d e r  th e  
s i x t h  a m e n d m e n t  t o  th e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  
C o n s t ,  a r t .  1, § 2 2  ( a m e n d .  1 0 ) .  W e ,  t h e r e f o r e ,  r e v e r s e  th e  
c o n v ic t io n s .

C o u n t  1 c h a rg ed  t h a t  th e  d e f e n d a n t  c o m m i t t e d  in d e c e n t  
l ib e r t i e s  u p o n  4  Vi - y e a r - o l d  b o y  " M "  o n  o r  a b o u t  J u n e  25 , 
1 9 8 2 ,  a n d  c o u n t  2  ch a rg e d  th e  s am e  c o n d u c t  w i th  a 5 - y e a r -  
o l d  b o y  " J " ,  on  o r  a b o u t  J u n e  1, 1 9 8 2 . A t  t r i a l ,  in  S e p t e m ­
b e r  1 9 8 2 ,  n e i t h e r  c h i ld  t e s t i f ie d .  B o t h  p a r t i e s  s t i p u la t e d  
t h a t  th e  b o y s  w e re  in c o m p e te n t .  T h e  bas is  f o r  t h e  d e f e n d ­
a n t ’s  s t i p u la t i o n  is n o t  a p p a r e n t ,  b u t  th e  S t a t e  a rg u e d  t h a t  
t h e  b o y s  w e re  " s t a t u t o r i l y  in c o m p e t e n t " .  R e p o r t  o f  P r o ­
ceed ings , v o l .  I I ,  a t  1 7 - 1 8 .  T h e  S t a t e  f u r t h e r  a rg u e d  t h a t  
th e  c h i ld r e n ' s  in c o m p e te n c y  r e n d e r e d  th em  u n a v a i la b le . '

O u t - o f - c o u r t  s t a t e m e n t s  m a d e  b y  th e  tw o  c h i ld r e n  w e re

'D e fen d an t d isputed the issue o f u nava ilab ility  in his t r ia l, bu t concedes it  in 
his appea l. As am icus co rre c t ly  po in ts ou t, and as th is op in ion  con firm s, this con ­
cession is erroneous.
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o f f e r e d  t h r o u g h  th e  t e s t im o n y  o f  M 's  m o t h e r  a n d  a u n t ,  a n d  
J 's  m o th e r .  T h i s  h e a r s a y  t e s t im o n y ,  th e  S t a t e  a rg u e d ,  was 
p e rm i t t e d  b y  R C W  9 A .4 4 . 1 2 0 ,  w h ic h  p r o v id e s  in  r e l e v a n t  
p a r t :

A  s t a t e m e n t  m a d e  b y  a c h i ld  w h en  u n d e r  t h e  age  o f  
ten  d e s c r ib in g  a n y  a c t  o f  s e x u a l  c o n ta c t  p e r f o rm e d  w i th  
o r  o n  th e  c h i ld  b y  a n o t h e r ,  n o t  o th e rw is e  a d m is s ib le  b y  
s t a t u t e  o r  c o u r t  r u le ,  is a d m is s ib le  in  e v id en ce  in  c r im in a l  
p ro c e ed in g s  in  th e  c o u r t s  o f  t h e  s t a te  o f  W a s h in g t o n  i f :

( 1 )  T h e  c o u r t  f in d s ,  in a  h e a r in g  c o n d u c te d  o u t s id e  th e  
p re sen ce  o f  th e  j u r y  t h a t  t h e  t im e ,  c o n t e n t ,  a n d  c i r c u m ­
s tance s  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  r e l i ­
a b i l i t y ;  and

( 2 )  T h e  c h i ld  e i th e r :
( a )  T e s t i f i e s  a t  th e  p ro c e e d in g s ;  o r
(b )  I s  u n a v a i la b le  a s  a  w itn e ss :  Provided, T h a t  w h en  

th e  c h i ld  is u n a v a i la b le  as a  w itn e ss , s u c h  s t a t e m e n t  m a y  
b e  a d m i t t e d  o n l y  i f  t h e r e  is c o r r o b o r a t i v e  e v id en ce  o f  t h e  
act .
T h e  t r i a l  c o u r t  a c c ep te d  t h e  S ta te ' s  a r g u m e n t  t h a t  t h e  

c h i ld r e n  w e re  s t a t u t o r i l y  i n c o m p e t e n t ,  a n d  a ls o  u n a v a i la b le .  
I n  s a t i s fa c t io n  o f  th e  c o r r o b o r a t i o n  r e q u i r e m e n t ,  t h e  t r i a l  
c o u r t  f o u n d  t h a t  th e  d e fe n d a n t ' s  k n ow in g  an d  v o lu n t a r y  
c on fe s s io n  e s ta b l i s h e d  c o r r o b o r a t i o n .  T h e  r e c o rd  re v e a ls  
t h a t  lh e  d e f e n d a n t  a d m i t t e d  th e  c h a rg ed  c o n d u c t  r e g a rd in g  
M  t o  M 's  m o th e r ,  a n d  l a t e r  t o  a  p o l ic e  o f f ic e r .  T h e  r e c o rd  
d oe s  n o t  d is c lo se  a n  a d m is s i o n  o f  t h e  ch a rg ed  m is c o n d u c t  
in  re g a rd  t o  J .

T h e  f o l l o w in g  c i r c u m s ta n c e s  s u r r o u n d e d  th e  m a k in g  o f  
th e  c h i ld re n 's  s t a t e m e n t s :  O n  J u n e  25 , 1 9 8 2 ,  M 's  a u n t ,  
w h i le  b a b y s i t t in g ,  q u e s t i o n e d  M  a b o u t  th e  s o u rc e  o f  s om e  
c a n d y  he  b r o u g h t  t o  h e r  h ou se . M  in i t i a l l y  in d ic a te d  t h a t  a 
p e r s o n  a c ro s s  t h e  s t r e e t  h a d  g iv en  i t  t o  h im ,  b u t  l a t e r  s a id  
t h a t  " J o h n  w o u ld  g ive  i t  t o  h im "  i f  he p e rm i t t e d  c e r t a in  
s e x u a l " c o n t a c t .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  1 0 . M 's  
a u n t  r e p o r t e d  th e s e  s t a t e m e n t s  t o  M 's  m o th e r  w h o  aga in  
q u e s t io n e d  M . M  t o ld  h is  m o t h e r  t h e  s a m e  s t o r y .  M 's  
m o th e r  a ls o  te s t i f ie d  t h a t  sh e  h a d  f o r b id d e n  M  t o  a c c ep t  
c and y .
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M 's  m o t h e r  r e p o r t e d  w h a t  she  h a d  b e en  t o l d  t o  J 's  
m o th e r .  O n  J u n e  2 7 , 1 9 8 2 ,  J ’s m o t h e r  q u e s t i o n e d  h e r  s on , 
a n d  h e  t o ld  h is  m o t h e r  s u b s t a n t i a l l y  t h e  s am e  t h in g  M  h ad  
t o ld  h is  m o th e r .  J 's  m o t h e r  te s t i f i e d  t h a t  o n  J u n e  2 4 ,  she  
h a d  q u e s t i o n e d  J  a b o u t  c a n d y  in h is  p o s se s s ion , a n d  he  
r e s p o n d e d  t h a t  i t  h ad  b e en  g iv en  t o  h im  f o r  h is  b i r t h d a y .  
N e i t h e r  m o t h e r  w as  a b le  t o  s t a t e  w i th  c e r t a in t y  w h en  th e  
ch a rg ed  a c t s  h a d  o c c u r r e d ,  as n e i t h e r  c h i ld  h a d  a s o l i d  c o n ­
c e p t io n  o f  t im e .

D e f e n d a n t  c h a l le n g e s  h is  c o n v ic t i o n  o n  s e v e r a l  th e o r ie s :
( 1 )  H e  c o n te n d s  t h a t  R C W  9 A .4 4 . 1 2 0  (L a w s  o f  1 9 8 2 ,  ch . 
129 , § 2, p . 5 5 9 ,  e f fe c t iv e  J u n e  10 , 1 9 8 2 )  d e n ie s  h im  th e  
r ig h t  o f  c o n f r o n t a t i o n  u n d e r  t h e  s i x t h  a m e n d m e n t  t o  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  th e  r i g h t  t o  f a c e - t o - f a c e  
c o n f r o n t a t i o n  g u a r a n te e d  u n d e r  C o n s t ,  a r t .  1, § 2 2  (a m e n d .  
1 0 ) .  ( 2 )  H e  a rg u e s  t h a t  h i s  c o n fe s s io n  is in a d m is s ib le  w i t h ­
o u t  th e  S t a t e ' s  f i r s t  e s t a b l i s h in g  th e  c o rp u s  d e l ic t i .  ( 3 )  H e  
c h a l le n g e s  t h e  le g is la t iv e  a u t h o r i t y  t o  e n a c t  e v id e n t i a r y  
r u le s  a s  v i o l a t i v e  o f  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  ( 4 )  
D e f e n d a n t  c o n te n d s  t h a t  t h e  passage  o f  th e  a c t  v io la t e d  
C o n s t ,  a r t .  2 ,  § 19  n o t ic e  p r o v is io n s .  F i n a l l y ,  ( 5 )  h e  a rg u e s  
t h a t  th e  e f fe c t iv e  d a t e  o f  t h e  a c t , J u n e  10 , 1 9 8 2 ,  be ing  s u b ­
s e q u e n t  t o  J u n e  1, 1 9 8 2 ,  th e  d a t e  o f  th e  a l le g ed  c o u n t  2  
in c id e n t ,  r e n d e r s  t h e  a c t  e x  p o s t  f a c t o  a s  t o  t h a t  c o u n t .

I
Confrontation

T h e  S i x t h  A m e n d m e n t ' s  c o n f r o n t a t i o n  c la u s e  p r o v id e s ,
" [ i ]n  a l l  c r im in a l  p ro s e c u t io n s ,  t h e  a ccu sed  s h a l l  e n jo y  th e  
r ig h t  . . .  t o  be  c o n f r o n t e d  w i th  th e  w itn e sse s  a g a in s t  h im  
. . ." C o n s t ,  a r t .  1, § 2 2  ( a m e n d .  1 0 )  p r o v id e s :  " I n  c r im in a l  
p ro s e c u t io n s  t h e  a c cu s ed  s h a l l  h a v e  th e  r i g h t  . . .  t o  m e e t  
th e  w itn e sse s  a g a in s t  h im  fa ce  t o  face  . . . "  N e i t h e r  c la u s e  
has  b e en  re a d  l i t e r a l l y ,  f o r  t o  d o  so  w o u ld  r e s u l t  in  e l im i ­
n a t in g  a l l  e x c e p t io n s  t o  th e  h e a r s a y  ru le .  Ohio v. Roberts, 
4 4 8  U .S .  5 6 ,  6 5  L .  E d .  2 d  5 9 7 ,  1 0 0  S . C t .  2 5 3 1  ( 1 9 8 0 ) .  T h e  
c o n f r o n t a t i o n  c la u s e  is m o r e  t h a n  a c o d i f i c a t i o n  o f  c o m m o n  
law  h e a r s a y  ru le s ,  a n d  m a y  b e  v io la t e d  e v e n  th o u g h  h e a r s a y
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s t a t em e n t s  a r e  a d m i t t e d  u n d e r  r e c o g n iz e d  e x c ep t io n s .  Cali­
fornia u. Green, 3 9 9  U .S .  1 49 , 2 6  L .  E d .  2d  4 8 9 ,  9 0  S .  C t .  
1 9 3 0  ( 1 9 7 0 ) .  T h e  r ig h t  t o  c o n f r o n t a t i o n  e x c lu d e s  s o m e  
h e a r s a y ,  a n d  " c o u n te n an c e s  o n l y  h e a r s a y  m a r k e d  w i th  such  
t ru s tw o r t h in e s s  t h a t  ' th e re  is n o  m a t e r i a l  d e p a r t u r e  f r o m  
th e  r e a s o n  o f  t h e  g e n e ra l  r u l e . 1" Roberts, a t  6 5 ,  q u o t in g  
Snyder u. Massachusetts, 2 9 1  U .S .  9 7 ,  1 0 7 , 7 8  L .  E d .  6 7 4 ,  
54  S .  C t .  3 ? j ,  9 0  A .L .R .  5 7 5  ( 1 9 3 4 ) .

[ 1 ]  T h e  g e n e ra l  a p p ro a c h  e m p lo y e d  b y  th e  S u p r e m e  
C o u r t  t o  t e s t  h e a r s a y  a d m is s i o n s  a g a in s t  c o n f r o n t a t i o n  
r ig h ts  re q u i r e s :  ( 1 )  E i t h e r  t h e  p r o d u c t i o n  o f  th e  o u t - o f -  
c o u r t  d e c la r a n t  o r  a  d e m o n s t r a t i o n  o f  u n a v a i la b i l i t y ,  a n d
( 2 )  a s su ran c e s  o f  r e l i a b i l i t y  o f  th e  s t a t e m e n t .  Roberts, a t  6 6 .  
" R e l i a b i l i t y  can  be in f e r r e d  w i t h o u t  m o r e  in  a  case w he re  
.'.he e v id en ce  f a l l s  w i th in  a  f i rm l y  r o o t e d  h e a r s a y  e x c ep t io n .  
I n  o t h e r  cases , th e  e v id en ce  m u s t  be  e x c lu d e d ,  a t  le a s t  
a b s e n t  a  s h ow in g  o f  p a r t i c u la r i z e d  g u a ra n te e s  o f  t r u s tw o r ­
th in e ss ."  ( F o o t n o t e  o m i t t e d . )  Roberts, a t  6 6 .

R C W  9 A .4 4 . 1 2 0  is n o t  w i t h in  th e  c a t e g o r y  o f  f i rm l y  
r o o t e d  h e a r s a y  e x c e p t io n s ,  a n d  b y  i t s  t e rm s  is t o  be  u sed  
w hen  th e  ch i ld 's  o u t - o f - c o u r t  d e c la r a t i o n  is " n o t  o th e rw is e  
a dm is s ib le  b y  s t a t u t e  o r  c o u r t  r u l e " .

T h e  r e q u i r e m e n t s  f o r  a d m is s io n  u n d e r  R C W  9 A .4 4 . 1 2 0  
c o m p o r t  w ith  th e  g e n e ra l  a p p r o a c h  u t i l i z e d  t o  t e s t  h e a r s a y  
ag a in s t  c o n f r o n t a t i o n  g u a ra n t ie s .  T h e  s t a t u t e  r e q u i r e s  a 
p r e l im in a r y  d e t e rm in a t i o n  " t h a t  t h e  t im e ,  c o n te n t ,  a n d  c i r ­
c um s ta n ce s  o f  th e  s t a t e m e n t  p r o v id e  s u f f i c i e n t  in d ic ia  o f  
r e l i a b i l i t y  . . . " .  I t  r e q u i r e s  th e  c h i ld  t o  t e s t i f y  a t  th e  p r o ­
ceed ings , o r  t o  b e  u n a v a i la b le ,  a n d  d o e s  n o t  a l t e r  th e  n ec ­
e s sa ry  s h ow in g  o f  u n a v a i la b i l i t y .  N e i t h e r  u n a v a i la b i l i t y  n o r  
r e l i a b i l i t y  w e re  s h ow n  p r i o r  t o  a d m i t t i n g  t h e  h e a r s a y  t e s t i ­
m o n y .

A
U navailability 

T h e  S i x t h  A m e n d m e n t  r e q u i r e s  a  d e m o n s t r a t i o n  o f  u n a ­
v a i l a b i l i t y  w h en  th e  d e c l a r a n t  w i tn e s s  is n o t  p r o d u c e d .  
Roberts, a t  6 5 .  A  w i tn e s s  m a y  n o t  b e  d e em ed  u n a v a i la b le
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un le s s  th e  p r o s e c u t io n  h a s  m a d e  a g o o d  f a i t h  e H o r t  t o  
o b ta in  th e  w itness ' p re s en c e  a t  t r i a l .  Barber v. Page, 3 9 0  
U .S .  7 1 9 ,  2 0  L .  E d .  2 d  2 5 5 ,  8 8  S .  C t .  1 3 1 8  ( 1 9 6 8 ) .  W h e n  a 
c o n f r o n t a b le  w i tn e ss  is n o t  p r o d u c e d  u n a v a i l a b i l i t y  m u s t  be  
c e r ta in .  State v. Smith, 8 5  W n . 2 d  8 4 0 ,  5 4 0  P . 2 d  4 2 4  ( 1 9 7 5 ) .

T h e  S t a t e  a c c ou n te d  f o r  th e  c h i ld r e n ' s  a b s en ce  b y  s a y in g  
t h e y  w e re  n o t  s u b p o e n a e d .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  
17 . A p p a r e n t l y ,  t h e y  w e re  n o t  s u b p o e n a e d  b e c au se  t h e  
p r o s e c u t o r  b e l ie v ed  t h e y  w e re  " s t a t u t o r i l y  i n c o m p e t e n t " ,  
a n d  hen ce  u n a v a i la b le .  R e p o r t  o f  P r o c e e d in g s ,  v o l .  I I ,  a t  18 . 
T h e  S t a t e ’s e q u a t io n  o f  u n a v a i l a b i l i t y  a n d  in c o m p e t e n c y  is 
f a u l t y  in  s e v e r a l  re sp e c ts .  F i r s t ,  i n c o m p e te n c y  a n d  u n a v a i l ­
a b i l i t y  s e rv e  s e p a ra te  p u rp o s e s ,  a n d  m e a n  d i f f e r e n t  th in g s .  
S e c o n d ,  a s  th e  d is cu s s io n  on  r e l i a b i l i t y  b e low  in d ic a te s ,  a 
r e s o lu t i o n  t h a t  a  w itn e ss  is i n c o m p e t e n t  p r e c lu d e s  m o s t  
h e a r s a y  s t a t e m e n t s  o f  t h a t  w itn e s s  w h e t h e r  a v a i l a b l e  o r  
n o t .  T h i r d ,  th e  S t a t e  h a s  m i s c o n s t ru e d  th e  s t a t u t o r y  d e f i ­
n i t i o n  o f  in c om p e te n c y .

[ 2 ]  U n a v a i l a b i l i t y  m e a n s  t h a t  t h e  p r o p o n e n t  is n o t  
p r e s e n t ly  a b le  t o  o b t a i n  a  c o n f r o n t a b l e  w itn ess '  t e s t im o n y .  
I t  is u s u a l l y  based  o n  th e  p h y s ic a l  a b s en ce  o f  t h e  w itn e ss ,  
b u t  m a y  a ls o  a r is e  w h en  th e  w itn e s s  h a s  a s s e r t e d  a p r i v i ­
lege , re fu se s  t o  t e s t i f y ,  o r  c la im s  a  la c k  o f  m e m o r y .  See E R  
8 0 4 ( a ) ;  5 A  K .  T e g la n d ,  W a s h .  P r a c . ,  Evidence § 3 9 3  ( 2 d  ed . 
1 9 8 2 ) .  U n a v a i l a b i l i t y  in  th e  c o n s t i t u t i o n a l  s en se  a d d i t i o n ­
a l l y  r e q u i r e s  th e  p r o s e c u t o r  t o  m a k e  a  g o od  f a i t h  e T o r t  t o  
o b t a in  th e  w itness ' p re s en c e  a t  t r i a l .  Roberts, a t  7 4 .

C om p e te n c y ,  o n  t h e  o t h e r  h a n d ,  m e a n s  t h a t  t h e  w itn e s s  
"h a s  s u f f ic ie n t  m e n t a l  c a p a c i t y  t o  u n d e r s t a n d  th e  n a tu r e  
a n d  o b l ig a t i o n  o f  a n  o a th  a n d  po s se s sed  o f  s u f f i c i e n t  m in d  
a n d  m e m o r y  t o  o b s e rv e ,  re c o l le c t ,  a n d  n a r r a t e  th e  th in g s  he 
h a s  seen  o r  h e a rd . "  State v. Moorison, 4 3  W n . 2 d  2 3 ,  2 8 - 2 9 ,  
2 5 9  P . 2 d  1 1 0 5  ( 1 9 5 3 ) .  T h e  s t a t u t o r y  c a teg o r ie s  o f  p e r s o n s  
w h o  a re  in c o m p e t e n t  t o  t e s t i f y  i l l u s t r a t e  i ts  m ean in g :

( 1 )  T h o s e  w h o  a re  o f  u n s o u n d  m in d ,  o r  i n t o x i c a t e d  a t  
t h e  t im e  o f  t h e i r  p r o d u c t i o n  f o r  e x a m in a t i o n ,  a n d

(2 )  C h i ld r e n  u n d e r  t e n  y e a r s  o f  age, w h o  a p p e a r  in c a ­
p a b le  o f  re c e iv in g  j u s t  im p re s s io n s  o f  t h e  fa c ts ,  re s p e c t in g
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w h ic h  t h e y  a r e  e x a m in e d ,  o r  o f  r e la t i n g  t h e m  t r u ly .
R C W  5 .6 0 .0 5 0 .

[ 3 ]  I t  is c le a r  t h a t  c h i ld r e n  u n d e r  1 0  a re  n o t  s t a ' u t o r i l y  
in c om p e te n t .  O n ly  th o s e  c h i ld r e n  w h o  a r e  in c a p a b le  o f  p e r ­
ce iv in g  o r  t r u t h f u l l y  r e la t i n g  th e  f a c t s  o f  th e  case  a r e  
in c o m p e te n t .2 C o m p e t e n c y  is a m a t t e r  t o  be d e t e rm in e d  b y  
th e  t r i a l  c o u r t  w i th in  th e  f r a m e w o r k  o f  R C W  5 .6 0 .0 5 0 .  
State u. Froehlich, 9 6  W n . 2 d  3 0 1 ,  6 3 5  P . 2 d  127  ( 1 9 8 1 ) .  
G u id e l in e s  f o r  th e  t r i a l  c o u r t  in  r e a c h in g  its  d e t e rm in a t i o n  
p r e s u m e  t h a t  th e  c o u r t  h a s  e x a m in e d  th e  c h i id ,  o b s e rv e d  
h is  m a n n e r ,  in te l l ig e n c e ,  a n d  m e m o ry .  Lauderm ilk v. Car­
penter, 7 8  W n .2 d  9 2 ,  4 5 7  P . 2 d  1 0 0 4 ,  4 6 9  P . 2 d  5 4 7  ( 1 9 6 9 ) ;  
State v. Allen, 7 0  W n . 2 d  6 9 0 ,  4 2 4  P . 2 d  1 0 2 1  ( 1 9 6 7 ) .

S t i p u la t e d  i n c o m p e te n c y  b a sed  o n  a n  e r r o n e o u s  u n d e r ­
s t a n d in g  o f  s t a t u t o r y  i n c o m p e te n c y  is t o o  u n c e r t a in  a bas is  
t o  f in d  u n a v a i la b i l i t y .  T o  e x cu s e  p r o d u c t i o n  o f  a w itn e ss  
w hose  t e s t im o n y  is o l f e r e d  a g a in s t  a c r im in a l  d e f e n d a n t  
t h r o u g h  h e a r s a y  r e p e t i t i o n ,  a  m o r e  c e r t a i n  s h o w in g  is 
r e q u i r e d .  Roberts r e c o g n iz e d  t h a t  th e  g o od  f a i t h  e f f o r t  
i n c u m b e n t  o n  th e  S t a t e  t o  p r o d u c e  th e  w itn e ss  d o e s  n o t  
r e q u i r e  a f u t i l e  ac t .  " B u t  i f  t h e r e  is a  p o s s ib i l i t y ,  a lb e i t  
r e m o t e ,  t h a t  a f f i rm a t i v e  m e a s u r e s  m ig h t  p r o d u c e  th e  
d e c la r a n t ,  th e  o b l i g a t i o n  o f  g o od  fa i t h  may d e m a n d  th e i r  
e f f e c tu a t io n . "  Roberts, a t  7 4 .  T h e  u n e x p la in e d  f a i lu r e  o f  th e  
S t a t e  to  p r o d u c e  th e  c h i ld r e n  e x em p l i f i e s  th e  fe a r s  o f  o n e  
c o m m e n t a t o r  t h a t  R C W  9 A .4 4 . 1 2 0  m a y  s e rv e  as a d i s in c e n ­
t iv e  t o  c a l l  th e  c h i ld  w i tn e ss .  C o m m e n t ,  Confronting Child 
Victims o f Sex Abuse: The Unconstitutionality o f the 
Sexual Abuse Hearsay Exception, 7  U .  P u g e t  S o u n d  L .  
R e v .  3 8 7 ,  3 9 8  ( 1 9 8 4 ) .  B e c a u s e  th e  S t a t e  m a d e  n o  a p p a r e n t  
e f f o r t  t o  p r o d u c e  th e  c h i ld r e n  o r  t o  e xcu se  t h e i r  p r o d u c t i o n ,  
th e  f i r s t  o f  th e  Roberts r e q u i r e m e n t s ,  p r o d u c t i o n  o r  d e m ­
o n s t r a t e d  u n a v a i la b i l i t y ,  is n o t  m e t .

2C rR  6 .1 2 (c ) specifies no age at which ch ild ren ’s competency is suspect, p ro ­
vid ing : ‘ T h e  fo llow ing  persons a re  incom petent to  t e s t i fy : . . .  (2 )  c h ild ren  who do 
n o t has'e the capacity o f  receiving ju s t  im pressions o f  the facts ab ou t which they 
are exam ined o r  who d o  not have the capacity o f  re la tin g  them  tru ly ."  T h u s  the
m ateria l measure o f  competency is not age.

Nov. 1984 STATE v. RYAN
103 Wn.2d 165 173

B
R eliability

[ 4 ]  O n e  o f  t h e  re a s o n s  f o r  f i n d in g  a  c h i ld  i n c o m p e t e n t  is 
in a b i l i t y  t o  rece ive  j u s t  im p re s s io n s  o f  th e  fa c ts  c o n c e rn in g  
the  e v en t .  R C W  5 . 6 0 . 0 5 0 ( 2 ) .  I f  th e  t r i a l  c o u r t  h a d  e x a m in e d  
th e  c h i ld r e n  a n d  f o u n d  th e m  in c o m p e t e n t  o n  t h i s  bas is , 
t h e i r  t e s t im o n y  w ou ld  be  t o o  u n r e l i a b le  f o r  a dm is s io n .

T h e  d e c la ra n t ' s  c om p e te n c y  is a  p r e c o n d i t i o n  t o  a d m i s ­
s ion  o f  h is  h e a r s a y  s t a t e m e n t s  as a re  o t h e r  t e s t im o n ia l  
q u a l i f i c a t io n s .

T h e  h e a r s a y  r u le  is  m e r e l y  a n  a d d i t i o n a l  t e s t  o r  s a f e ­
g u a rd  to  be a p p l i e d  t o  t e s t im o n ia l  e v id e n ce  o th e rw is e  
adm is s ib le .  T h e  a dm is s io n  o f  h e a r s a y  s t a t e m e n t s ,  b y  w ay  
o f  e x c e p t io n  to  th e  ru le ,  t h e r e f o r e  p re s u p p o s e s  t h a t  the  
a s s e r t o r  po sse ssed  th e  qualifications o f a witness . . .  in  
r e g a rd  l o  k n ow le d g e  a n d  th e  l i k e .

(F o o t n o t e  o m i t t e d . )  5  J .  W ig m o r e ,  Evidence § 1 4 2 4 ,  a t  2 5 5  
( r e v .  1 9 7 4 ) .

[ 5 ]  I f  th e  d e c la r a n t  w as n o t  c o m p e t e n t  a t  th e  t im e  o f  
m a k in g  th e  s t a tem en ts ,  th e  s t a t e m e n t s  m a y  n o t  be  i n t r o ­
duced  t h r o u g h  h e a r s a y  r e p e t i t i o n .  5  J .  W ig m o re ,  supra a t  
3 04 . T h e  e x c ep t io n s  to  th is  g e n e ra l  r u le  a re  re s  ges tae  
u t te ra n c e s  o r  f r e s h  c o m p la in t s . 3 State v. Lounsbery, 74  
W n .2 d  6 5 9 ,  6 6 1 ,  4 4 5  P . 2 d  1 01 7  ( 1 9 6 8 ) ;  State u. Murley, 3 5  
W n .2 d  2 3 3 ,  2 3 6 - 3 7 ,  2 1 2  P . 2 d  8 0 1  ( 1 9 4 9 ) ;  State v. Beaudin, 
7 6  W a sh .  3 0 6 ,  3 0 7 ,  136  P .  137  ( 1 9 1 3 ) .  See also 4 J .  W e i n ­
s te in  U  M .  B e rg e r ,  Evidence 11 8 0 4 ( a ) i 0 1  ], a t  8 0 4 - 4 0  ( 1 9 8 1 ) .  
E x c e p t io n s  t o  th e  g e n e ra l  r u l e  a r e  b a s ed  o n  th e  h i s t o r i c a l l y  
e s ta b l i s h e d  t r u s tw o r t h in e s s  o f  th e  s t a t em en t .

A  re v iew  o f  th e  s u b je c t  in d ic a te s  t h a t  cases in v o lv in g  
an in d e c e n t  a s s a u l t  u p o n  a c h i ld  s e em  to  rece ive  r a t h e r  
s p e c ia l  t r e a tm e n t .  T h e  c o u r t s  q u i t e  f r e q u e n t l y  h a v e  
a d m i t t e d  h e a r s a y  s t a t e m e n t s  o f  a c h i ld  t e n d in g  t o  
in c r im in a te  th e  d e fe n d a n t .  U s u a l l y  s u c h  s ta t e m e n t s  a re

^ 'h e  te rm  "res gestae" has fa llen  in to  d isuse in fa vo r o f  the m ore precise ev i­
den tia ry  ru les o f  p resen t sense im pression , excited u tte rance , then existing m en­
ta l, em otiona l, o r  physica l cond ition , and sta tem en ts fo r purposes o f m edical 
diagnosis o r  trea tm en t. See E R  8 0 3 (a ) (1 ) , (2 ) , (3 ) , (4 ) ;  E . C lea ry , McCormick on 
Evidence § 288  (2d  ed. 1972).
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j u s t i f i e d  o n  th e  bas is  o f  res gestae, o r  b ecau se  th e y  t e n d  
t o  sh ow  th e  c o n d i t i o n  o f  t h e  c h i ld  a t  t h e  t im e  o f  t h e  
s t a tem en t .  H ow e v e r ,  s om e  cases le a v e  th e  im p re s s io n  
th a t  th e  t e s t im o n y  was a l low ed  p u r e l y  b ecau se  o f  a b h o r ­
rence  o f  th e  c r im e  in v o lv e d .  T h e  b e t t e r - r e a s o n e d  cases 
seem  to  r e q u i r e  th a t ,  w i th  th e  e x c e p t io n  o f  res gestae 
utterances, a l l  h e a r s a y  s t a t e m e n t s  in t r o d u c e d  u n d e r  a n y  
e x c ep t io n  t o  th e  r u le  s h o u ld  b e  m a d e  b y  s om e o n e  c o m ­
p e t e n t  as a  w itn e ss  a t  t h e  t im e  th e  s t a t e m e n t  was m ad e .

( F o o t n o t e s  o m i t t e d . )  S t a f f o r d ,  The Child as a Witness, 3 7  
W a sh .  L .  R e v .  3 0 3 ,  a t  3 0 7  ( 1 9 6 2 ) .  T h e  t r i a l  c o u r t  d id  n o t  
d e t e rm in e  w h e th e r  t h e  c h i ld r e n  w e re  c o m p e t e n t  w h en  th e y  
m ad e  th e  s t a t em e n t s .  I f  t h e y  w e re  n o t ,  t h e i r  s t a t e m e n t s  
m u s t  be e x c lu d e d  as b e in g  u n re l i a b le .

[ 6 ]  A d e q u a te  in d ic ia  o f  r e l i a b i l i t y  m u s t  be  f o u n d  in  r e f ­
e rence  t o  c i rc um s ta n c e s  s u r r o u n d in g  th e  m a k in g  o f  th e  o u t -  
o f - c o u r t  s t a t e m e n t ,  a n d  n o t  f r o m  su b s e q u e n t  c o r r o b o r a t i o n  
o f  t h e  c r im in a l  a c t .  " T h e  c i r c u m s t a n t i a l  g u a r a n t e e s  o f  
t ru s tw o r t h in e s s  on  w h ich  th e  v a r io u s  spec i f ic  e x c e p t io n s  to  
th e  h e a r s a y  ru le  a re  b ased  a re  th o s e  t h a t  e x is te d  a t  the  
t im e  th e  s t a t e m e n t  was  m ad e  a n d  d o  n o t  in c lu d e  th o s e  t h a t  
m a y  be a d d ed  b y  u s ing  h in d s ig h t . "  H uff u. White Motor 
Corp., 6 0 9  F . 2 d  2 8 6 ,  2 9 2  ( 7 t h  C i r .  1 9 7 9 ) .  T h e  t r i a l  c o u r t  
s ta te d  th a t  i t  f o u n d  r e l i a b i l i t y  in  t h e  t im e ,  c o n t e n t ,  a n d  
c i rcum s tan ce s  o f  th e  s t a t e m e n t ,  b u t  in  s o  f in d in g  in d ic a te d  
o n ly  o n e  f a c t o r— th e  d e f e n d a n t ' s  c o n fe s s io n s .  T h e  t r i a l  
c o u r t  was a p p a r e n t l y  p e r s u a d e d  t h a t  th e  s t a t e m e n t s  o f  th e  
c h i ld r e n  m u s t  b e  r e l i a b le ,  i f ,  in  h in d s ig h t  t h e y  p r o v e  t o  be  
t ru e . R C W  9 A .4 4 . 1 2 0  d e m a n d s  m o re .

T h e  s t a tu t e  r e q u i r e s  s e p a r a t e  d e t e rm in a t i o n s  o f  r e l i a b i l ­
i t y  and c o r r o b o r a t i o n  w h en  th e  c h i ld  is u n a v a i la b le .  T h e  
w o rd  "a n d "  is c o n ju n c t iv e .  State u. Carr, 9 7  W n .2 d  4 3 6 ,  
4 3 6 ,  6 4 5  P . 2 d  1 0 9 8  ( 1 9 8 2 ) .  T h e  L e g i s la t u r e  w o u ld  h a v e  u sed  
th e  w o rd  " o r "  h ad  i t  in t e n d e d  th e  d is ju n c t i v e .  Childers u. 
Childers, 8 9  W n .2 d  5 9 2 ,  5 7 5  P . 2 d  2 0 1  ( 1 9 7 8 ) ;  State v. 
Dixon, 7 8  W n . 2 d  7 9 6  4 7 9  P . 2 d  9 3 1  ( 1 9 7 1 ) .  A l t h o u g h  
d e fe n d an t 's  c o n fe s s io n  was o f f e r e d  a s  c o r r o b o r a t i o n ,  w h o l l y  
a b s en t  a re  t h e  re q u is i t e  c i r c u m s t a n t i a l  g u a ra n t ie s  o f  r e l i ­
a b i l i ty .
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T h e  S u p r e m e  C o u r t  a l l o w e d  t h a t  h e a r s a y  e x c e p t io n s  b e a r  
a d e q u a te  in d ic ia  o f  r e l i a b i l i t y  w h en  "m a r k e d  w ith  such  
t ru s tw o r t h in e s s  t h a t  ' th e re  is n o  m a t e r i a l  d e p a r t u r e  f r o m  
th e  re a s o n  o f  th e  g e n e ra l  r u l e . "  Ohio u. Roberts, 4 4 8  U .S .  
5 6 ,  6 5 ,  6 5  L .  E d .  2d  5 9 7 ,  1 0 0  S . C t .  2 5 3 1  ( 1 9 8 0 )  ( q u o t in g  
Snyder u. Massachusetts, 2 91  U .S .  9 7 ,  1 07 , 7 8  L .  E d .  6 7 4 ,  
5 4  S .  C t .  3 3 0 ,  9 0  A .L .R .  5 7 5  ( 1 9 3 4 ) ) .  T h e  r a t i o n a le  u n d e r l y ­
ing h e a rs a y  e x c ep t io n s  is w e l l  e xp re s sed  b y  W ig m o re :

T h e  p u rp o s e  a n d  r e a s o n  o f  th e  h e a r s a y  r u l e  is th e  k e y  
t o  th e  e x c e p t io n s  t o  it.

T h e  th e o r y  o f  th e  h e a r s a y  ru le  . . .  is t h a t  the  m a n y  
p o s s ib le  s o u rc e s  o f  in a c c u ra c y  a n d  u n t r u s tw o r t h in e s s  
w h ich  m a y  l ie  u n d e rn e a th  th e  b a r e  u n te s te d  a s s e r t i o n  o f  
a w itn ess  can  b e s t  be b r o u g h t  t o  l ig h t  a nd  e x p o s e d ,  i f  
t h e y  e x is t ,  b y  th e  te s t  o f  c r o s s - e x a m in a t i o n .  B u t  th is  te s t 
o r  s e c u r i t y  m a y  in a g iven  in s ta n c e  be s u p e r f lu o u s ;  i t  m a y  
be s u f f i c ie n t ly  c le a r ,  in  t h a t  in s ta n c e , t h a t  th e  s t a t e m e n t  
o f f e r e d  is f r e e  e n o u g h  f r o m  th e  r i s k  o f  in a c c u ra c y  a n d  
u n t ru s tw o r th in e s s ,  so  th a t  t h e  te s t  o f  c r o s s - e x a m in a t i o n  
w o u ld  be  a  w o r k  o f  s u p e r e r o g a t io n .

5  J .  W ig m o re ,  Evidence § 1 4 2 0 ,  a t  2 51  ( r e v .  1 9 7 4 ) .  A n y  
s t a t e m e n t  o f f e r e d  as a n  e x c e p t io n  t o  th e  h e a r s a y  ru le  m u s t  
b e  m a d e  u n d e r  c i rc um s ta n c e s  c o m p a r a b le  in  t h e i r  i n h e r e n t  
t r u s tw o r t h in e s s  t o  s e rv e  as a  s u b s t i t u t e  f o r  c ro s s  e x a m in a ­
t io n .

W h e r e  c ro s s  e x a m in a t i o n  w o u ld  b e  s u p e r f lu o u s ,  t h e  r ig h t  
o f  c o n f r o n t a t i o n  is n o t  o f f e n d e d .  W h e r e  c ro s s  e x a m in a t i o n  
w o u ld  s e rv e  t o  e x p o s e  u n t r u s tw o r t h in e s s  o r  in a c c u ra c y ,  
d e n ia l  o f  c o n f r o n t a t i o r  " " w o u l d  be c o n s t i t u t i o n a l  e r r o r  o f  
th e  f i r s t  m a g n i tu d e  a n d  n o  a m o u n t  o f  s h ow in g  o f  w an t  o f  
p re ju d ic e  w o u ld  c u re  i t . "  . . .'" (C i t a t i o n  o m i t t e d . )  Davis v. 
Alaska, 4 1 5  U .S .  3 0 8 ,  3 1 8 ,  3 9  L .  E d .  2 d  3 4 7 ,  94  S . C t .  1 1 0 5  
( 1 9 7 4 )  (c i t in g  Smith v. Illinois, 3 9 0  U .S .  1 2 9 , 1 3 1 ,  19 L .  E d .  
2d  9 5 6 ,  8 8  S . C t .  7 4 8  ( 1 9 6 8 ) ) .

R e c e n t l y  th is  c o u r t  a d o p te d  a  s e t  o f  f a c t o r s  a p p l i c a b le  to  
d e t e rm in in g  th e  r e l i a b i l i t y  o f  o u t - o f - c o u r t  d e c la r a t i o n s .  
State v. Parris, 9 8  W n . 2 d  1 4 0 ,  6 5 4  P.;~d 7 7  ( 1 9 8 2 ) .  T h o s e  
fa c t o r s  a re : " ( 1 )  w h e th e r  t h e r e  is a n  a p p a r e n t  m o t iv e  to  lie ;
( 2 )  t h e  g e n e ra l  c h a r a c t e r  o f  th e  d e c la r a n t ;  ( 3 )  w h e th e r  m o re
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t h a n  on e  p e r s o n  h e a rd  th e  s t a t em e n t s ;  ( 4 )  w h e t h e r  th e  
s t a t e m e n t s  w e re  m ad e  s p o n t a n e o u s ly ;  a n d  ( 5 )  th e  t im in g  o f  
t h e  d e c la r a t i o n  a n d  th e  r e la t i o n s h ip  b e tw een  th e  d e c la r a n t  
a n d  th e  w itn e s s . "  Parris, a t  1 46 . W e  a d d e d  t h a t  th e s e  f a c ­
t o r s  w e re  n o t  e x c lu s iv e  a n d  s h o u ld  be c o n s id e re d  w i th  th e  
a d d i t i o n a l  f a c t o r s  in  Dutton v. Evans, 4 0 0  U .S .  7 4 ,  8 8 - 8 9 ,  
27  L .  E d .  2d  2 1 3 ,  91 S .  C t .  2 1 0  ( 1 9 7 0 ) :  ( 1 )  th e  s t a t e m e n t  
c o n ta in s  n o  e xp re s s  a s s e r t i o n  a b o u t  p a s t  fa c t ,  ( 2 )  c ro s s  
e x a m in a t i o n  c o u ld  n o t  s h ow  th e  d e c la ra n t ' s  la c k  o f  k n o w l ­
edge , ( 3 )  t h e  p o s s ib i l i t y  o f  th e  d e c la r a n t ' s  f a u l t y  r e c o l le c t i o n  
is r e m o t e ,  a n d  ( 4 )  th e  c i r c um s ta n c e s  s u r r o u n d in g  t h e  s t a t e ­
m e n t  ( in  t h a t  case  s p o n t a n e o u s  a n d  a g a in s t  in t e r e s t )  a r e  
such  t h a t  t h e r e  is n o  r e a s o n  t o  s u p p o s e  th e  d e c l a r a n t  m i s ­
r e p r e s e n t e d  d e fe n d a n t ' s  in v o lv e m e n t .

A p p ly in g  the  Parris f a c to r s  t o  th e  c i r c um s ta n c e s  o f  th e  
p r e s e n t  case , th e  s t a t e m e n t s  c a n n o t  be  d e e m e d  s u f l i c i e n t l y  
t r u s tw o r t h y  to  d e p r iv e  th e  d e f e n d a n t  o f  h is  r i g h t  o f  c o n ­
f r o n t a t i o n .  F i r s t ,  th e re  was a m o t i v e  t o  l ie ,  a n d  ea ch  c h i ld  
i n i t i a l l y  t o ld  a d i f f e r e n t  v e rs io n  o f  th e  s o u rc e  o f  t h e  c a n d y  
th e y  w e re  n o t  su p p o s e d  to  h ave . S e c o n d ,  a l l  th e  re c o rd  
r e v e a ls  a b o u t  th e  c h a ra c t e r  o f  t h e  c h i ld r e n  is t h e  p a r t ie s '  
s t i p u la t i o n  t h a t  th e  c h i ld r e n  w e re  in c o m p e t e n t  w itn e sse s  
du e  t o  t h e i r  t e n d e r  y e a rs .  T h i r d ,  th e  in i t i a l  s t a t e m e n t s  o f  
the  c h i ld r e n  w ere  m ad e  t o  o n e  p e r s o n ,  a l t h o u g h  s u b s e q u e n t  
r e p e t i t i o n s  w e re  h e a rd  b y  o th e r s .  F o u r t h ,  t h e  s t a t e m e n t s  
w e re  n o t  m a d e  s p o n t a n e o u s ly ,  b u t  in  r e s p o n s e  to  q u e s t i o n ­
ing. F i f t h ,  a s  r e g a rd s  t im in g ,  b o th  m o th e r s  h a d  be en  t o ld  o f  
th e  s t r o n g  l i k e l i h o o d  t h a t  th e  d e f e n d a n t  h a d  c o m m i t t e d  
in d e c en t  l i b e r t i e s  u p on  th e i r  c h i ld r e n  before th e  m o th e r s  
q u e s t i o n ed  th e i r  c h i ld re n .  T h e y  w ere  a r g u a b ly  p re d i s p o s e d  
t o  c o n f i rm  w h a t  th e y  h a d  been  to ld .  T h e i r  r e l a t i o n s h ip  t o  
t h e i r  c h i ld r e n  is u n d e r s t a n d a b ly  o f  a c h a r a c t e r  w h ich  m a k e s  
t h e i r  o b je c t i v i t y  q u e s t io n ab le .

T h e  r e l i a b i l i t y  o f  th e  s t a t e m e n t s  d o e s  n o t  f a r e  b e t t e r  
u n d e r  the  Dutton  f a c to r s .  T h e  s t a t e m e n t s  w e re  u n d e n i a b ly  
a s s e r t io n s  o f  p a s t  fac ts . W h i l e  th e  d e f e n d a n t  a d m i t t e d  t o  
m is c o n d u c t  w i th  M ,  he  d en ie d  a n y  w ro n g d o in g  a s  t o  J .  
C ro s s  e x a m in a t i o n  was a p p r o p r i a t e  r e g a rd in g  th i s  d i s p u t e .
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T h e r e  is n o  c o n te n t io n  t h a t  t h e  s t a t e m e n t s  w e re  e i t h e r  
s p o n ta n e o u s  o r  a g a in s t  in te re s t .

T h e  S t a t e  a rg u e s  t h a t  th e  f a c t o r s  u sed  t o  t e s t  r e l i a b i l i t y  
in  United States v. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  1 9 7 9 )  a r e  
m o re  a p p r o p r i a t e  b ec au se  th a t  case i n v o lv e d  th e  o u t - o f -  
c o u r t  s t a t e m e n t s  o f  a y o u n g  c h i ld  v ic t im  o f  s e x u a l  abu se . 
Nick, h ow e v e r ,  is a  v e r y  d i f f e r e n t  case  f r o m  th e  p r e s e n t  
o n e .  T h e r e ,  t h e  s t a t e m e n t s  f e l l  i n t o  tw o  w e l l  r e c o g n iz e d  
h e a r s a y  e x c e p t i o n s — e x c i t e d  u t t e r a n c e s  a n d  s t a t e m e n t s  
m a d e  t o  a  p h y s ic ia n  f o r  p u rp o s e  o f  d iag n o s is .  F e d .  R .  E v id .  
8 0 3 ( a ) ( 2 )  a n d  (4 ) .  See E R  8 0 3 ( a ) ( 2 )  a n d  ( 4 ) .  I n  a d d i t i o n ,  
th e  ch i ld 's  s t a t e m e n t  in  Nick w as  m a d e  in d i r e c t  r e s p o n s e  
t o  t h e  m o th e r ' s  o b s e r v a t i o n  o f  t h e  c h i ld ' s  s o i le d  c lo th in g ,  
u p s e t  c o n d i t i o n ,  ant. a p p a r e n t  p a in  a n d  d i s t r e s s  s h o r t l y  
a f t e r  th e  m o t h e r  d i s c o v e re d  h im  a s le e p  in  a lo c k e d  r o o m  
w ith  th e  d e fe n d a n t ,  a n d  w i th  h is  p a n t s  u n z ip p e d .  Nick, a t  
1 2 0 4 .  I n  th e  p r e s e n t  case , a n  in d e t e rm in a t e  a m o u n t  o f  t im e  
e la p s e d  b e tw een  th e  a l le g e d  a c t  a n d  th e  ch i ld ' s  r e p o r t i n g  o f  
i t ,  a n d  t h e r e  w e re  a p p a r e n t l y  n o  o b s e r v a b le  in d ic a t i o n s  o f  
a s s a u l t ,  p a in ,  o r  d is t re s s .

T h e  m o s t  im p o r t a n t  d i s t in c t i o n  b e tw een  Nick a n d  th e  
case b e fo r e  u s  is th e  h e a r s a y  s t a t e m e n t s  o f f e r e d  in  Nick f e l l  
in t o  e x is t in g  h e a r s a y  e x c e p t io n s  g r o u n d e d  in r e l i a b i l i t y  in 
t h e  c i r c um s ta n c e s  o f  t h e i r  m a k in g .  R C W  9 A .4 4 . 1 2 0  r e q u i r e s  
th e  t r i a l  c o u r t  t o  e x a m in e  th e  c i r c um s ta n c e s  o f  t h e  s t a t e ­
m e n t  f o r  in d ic ia  o f  r e l i a b i l i t y .  T h e  m e a s u r e  o f  r e l i a b i l i t y  is 
t h a t  w h ich  is e q u iv a le n t  t o  o t h e r  f i rm ly  r o o t e d  h e a r s a y  
e x c ep t io n s .  T h e  t im e ,  c o n te n t ,  a n d  c i r c um s ta n c e s  o f  th e  
s t a t e m e n t s  o f f e r e d  a g a in s t  R y a n  d o  n o t  b e a r  a d e q u a t e  i n d i ­
c ia  o f  r e l i a b i l i t y  s u f f i c i e n t  t o  m a k e  c ro s s  e x a m in a t i o n  a n d  
f a c e - t o - f a c e  c o n f r o n t a t i o n  s u p e r f lu o u s .  T h e  t r i a l  c o u r t  
e r r e d  in  p e rm i t t i n g  th e  i n t r o d u c t i o n  o f  th e  c h i ld r e n ' s  s t a t e ­
m e n ts  t h r o u g h  h e a r s a y  r e p e t i t i o n .

I I
Corpus Delicti

D e f e n d a n t  is c o r r e c t  in  c o n te n d in g  t h a t  a  c o n v ic t i o n  c a n ­
n o t  be  s u s ta  n e d  o n  a  c o n fe s s io n  a lo n e .
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[ 7 ]  S o m e  c o r r o b o r a t i v e  e v id e n ce  e s t a b l i s h in g  th e  c o rp u s  
d e l ic t i  is n e c e s sa ry  t o  s u s ta in  a c o n v ic t io n  b ased  o n  a c o n ­
fe s s ion . State v. Bean, 8 9  W n . 2 d  4 6 7 ,  4 7 4 ,  5 7 2  P . 2 d  1 1 0 2  
( 1 9 7 8 ) .  T h e  i n d e p e n d e n t  e v id en ce  need  o n ly  e s ta b l i s h  a 
p r im a  fa c ie  case  t h a t  a c r im e  has  been  c o m m i t t e d .  State u. 
Goranson, 6 7  W n . 2 d  4 5 6 ,  4 6 0 ,  4 0 8  P . 2 d  7  ( 1 9 6 5 ) .  T h e  c o r ­
pu s  d e l ic t i  n e ed  n o t  be  p r o v e n  b e y o n d  a r e a s o n a b le  d o u b t ,  
o r  ev en  a  p r e p o n d e r a n c e  o f  th e  e v id en ce , b u t  a  c o n fe s s io n  
a lo n e  d o e s  n o t  e s t a b l i s h  it . S late u. Meyer, 3 7  W n . 2 d  7 5 9 ,  
7 6 3 ,  2 2 6  P . 2 d  2 0 4  ( 1 9 5 1 ) .  W i t h o u t  t h e  h e a r s a y  s t a t e m e n t s  
o f  th e  c h i ld r e n ,  th e  S t a t e  h a s  n o t  e s ta b l i s h e d  th e  c o rp u s  
d e l ic t i ,  a n d  we m u s t  r e v e r s e  th e  c o n v ic t io n .

I l l
S e p a r a t io n  o k  P o w e r s

D e f e n d a n t  a rg u e s  t h a t  th e  e n a c tm e n t  o f  R C W  9 A .4 4 . J 2 0 ,  
a h e a r s a y  e x c e p t io n ,  v io la t e s  th e  s e p a r a t i o n  o f  p ow e rs  d o c ­
t r i n e  in t h a t  t h e  s t a t u t e  is a  le g is la t iv e  in v a s io n  o f  th e  j u d i ­
c ia l p ro v in c e .  W e  d is ag re e .

[ 8 ]  W h e r e  a r u le  o f  c o u r t  is i n c o n s i s t e n t  w i th  a p r o c e ­
d u r a l  s t a tu t e ,  th e  c o u r t ' s  r u l e m a k in g  p o w e r  is s u p rem e .  
Petrarca u. Halligan, 8 3  W n .2 d  7 7 3 ,  5 2 2  P . 2 d  8 2 7  ( 1 9 7 4 ) .  
N o n e th e le s s ,  a p p a r e n t  c o n f l i c t s  be tw een  a  c o u r t  r u l e  a n d  a 
s t a t u t o r y  p r o v i s i o n  s h o u ld  be h a rm o n iz e d ,  a n d  b o th  g iven  
e f fe c t  i f  p o s s ib le .  Emwright v. King Cy., 9 6  W n .2 d  5 3 8 ,  5 4 3 ,  
6 3 7  P . 2d  6 5 6  ( 1 9 8 1 ) .

L e g i s la t i v e  e n a c tm e n t  o f  h e a r s a y  e x c ep t io n s  is  s p e c i f i ­
c a l l y  c o n t e m p la t e d  b y  th e  R u le s  o f  E v id e n c e .  E R  8 0 2  
s ta te s :  " H e a r s a y  is n o t  a dm is s ib le  e x c e p t  as p r o v id e d  b y  
th ese  ru le s ,  b y  o t h e r  c o u r t  ru le s ,  o r  by statute." ( I t a l i c s  
o u r s . )  N e v e r th e le s s ,  s t a t u t o r y  e n a c tm e n ts  o f  e v id e n t i a r y  
ru le s  a re  s u b je c t  t o  j u d i c i a l  re v iew , th i s  c o u r t  b e in g  th e  f in a l  
a rb i t e r  o f  e v id e n t i a r y  ru le s .

D e f e n d a n t  sugges ts  t h a t  t h e  s t a tu t e  ;<’ in  c o n f l i c t  w i th  
c o u r t  ru le s  re g a rd in g  c om p e te n c y .  See C r l .  <,.12. T h e  s t a t ­
u te  d o e s  n o t  p r o v id e  t h a t  a n  in c om p e te n t ' s  s t a t e m e n t  is 
a dm is s ib le ,  a n d  as th is  o p in i o n  m a k e s  c le a r ,  such  a s t a t e ­
m e n t  is in a d m is s ib le  a b s e n t  p a r t i c u la r i z e d  g u a ra n t ie s  o f
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t ru s tw o r t h in e s s .

I V
S ufficiency of T iti.e of Act

[ 9 ]  D e f e n d a n t  c o n t e n d s  t h a t  t h e  t i t le  o f  th e  ac t  was 
in s u f f ic ie n t  t o  g ive  n o t ic e  o f  its  c o n te n t s  as r e q u i r e d  b y  
C o n s t ,  a r t .  2 , § 19 , w h ic h  p r o v id e s :  " N o  b i l l  s h a l l  em b ra c e  
m o re  th a n  on e  s u b je c t ,  a n d  t h a t  s h a l l  be e x p re s se d  in th e  
t i t le . "  T h e  t i t le  o f  L a w s  o f  1 9 8 2 ,  ch . 129 , beg ins  "C h i ld  
A bu se— A d m is s ib i l i t y  o f  C h i ld ' s  S t a t e m e n t " .

T h e  tes t o f  t h e  t i t le ' s  s u f f ic ie n c y  is w h e t h e r  i t  p r o v id e s  
su f f ic ie n t  n o t ic e  t o  le ad  a n  in te re s te d  p e r s o n  t o  in q u i r e  in t o  
th e  b i l l ' s  c o n te n ts .  State u. Lounsbery, 74  W n . 2 d  6 5 9 ,  6 6 4 -  
65 , 4 4 5  P . 2 d  1 0 1 7  ( 1 9 6 8 ) .  T h e  t i t l e  o f  th e  p r e s e n t  a c t  w as 
c le a r ly  su f f ic ie n t  t o  put. t h e  p u b l i c  o n  in q u i r y ,  a n d  e v id en ce s  
a " r a t i o n a l  u n i t y "  b e tw een  th e  g e n e r a l  s u b je c t  a n d  its  c o n ­
ten ts . See Barde u. State, 9 0  W n . 2 d  4 7 0 ,  5 8 4  P . 2 d  3 9 0  
( 1 9 7 8 ) .

V
E x  P ost F acto Application 

D e fe n d a n t  a rgu e s  t h a t  th e  a p p l i c a t i o n  o f  R C W  9 A .4 4 . 1 2 0  
was e x  p o s t  f a c t o  a s  t o  c o u n t  2 . W e  n e e d  n o t  d e c id e  
w h e th e r  th e  a p p l i c a t i o n  o f  R C W  9 A .4 4 . 1 2 0  w o u ld  be ex 
p o s t  f a c to  as th e  S t a t e  a t t e m p t e d  t o  p ro v e  th e  ch a rg ed  
c o n d u c t  o c c u r r e d  a f t e r  th e  e f fe c t iv e  d a t e  o f  th e  act . I n  a n y  
even t ,  a n  a p p l i c a t i o n  o f  t h i s  s t a t u t e  w o u ld  n o t  be ex  p o s t  
fa c to ,  as i t  n e i t h e r  in c r e a s e s  p u n i s h m e n t ,  c h a n g e s  th e  
n a tu re  o f  th e  c r im e  c h a rg ed ,  n o r  a l t e r s  th e  n ece s sa ry  d eg ree  
o f  p r o o f  r e q u i r e d .  State u. Clevenger, 6 9  W n .2 d  136 , 142 , 
4 1 7  P . 2 d  6 2 6  ( 1 9 6 6 ) .

C o n c l u s io n
W e  re v e rs e  a n d  r e m a n d  f o r  f u r t h e r  p ro c e ed ing s . R C W  

9 A .4 4 . 1 2 0  fa c i a l l y  c o n f o rm s  to  th e  r e q u i r e m e n t s  o f  th e  c o n ­
s t i t u t i o n a l  r ig h t  to  c o n f r o n t a t i o n .  N o n e th e le s s ,  th e  S l a t e  
d id  n o t  m e e t  th e  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  b u rd e n s  o f  
sh ow ing  u n a v a i la b i l i t y ,  a n d  r e l i a b i l i t y  p r e l im in a r y  to  i n t r o ­
d u c t io n  o f  t h e  h e a r s a y  s t a t e m e n t s .  A s  a  c o n v ic t i o n  c a n n o t
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be  s u s t a i n e d  o n  a n  u n c o r r o b o r a t e d  c o n f e s s i o n  a l o n e ,  
d e fe n d a n t ' s  c o n v ic t i o n  m u s t  be re v e rs ed . T h e  e n a c tm e n t  o f  
R C W  9 A .4 4 . 1 2 0  n e i t h e r  v io la t e s  th e  s e p a r a t i o n  o f  p ow e rs  
d o c t r in e ,  c o n s t i t u t i o n a l  n o t ic e  r e q u i r e m e n t s ,  n o r  ex  p o s t  
fa c to  r e s t r i c t i o n s .

R osellini, Brachtenbach, and P earson, JJ .,  and C un­
ningham, J. Pro Tern., concur.

Dolliver, J .  ( c o n c u r r i n g )—I c o n c u r  w i th  t h e  r e s u l t  
r e a c h ed  b y  th e  m a jo r i t y .  T h i s  c o n c u r r e n c e  is ba sed  s o le ly  
o n  th e  f a c t  th e  r e c o rd  d o e s  n o t  d is c lo se  t h a t  in  f a c t  th e  
p ro s e c u t io n  m a d e  a  "g o od  fa i t h  e f f o r t "  t o  o b t a in  M 's  p r e s ­
ence a t  th e  t r i a l .  See Barber u. Page, 3 9 0  U .S .  7 1 9 ,  2 0  L .  
E d .  2d  2 5 5 ,  8 8  S .  C t .  1 3 1 8  ( 1 9 6 8 ) .  W h i l e  I  ag ree  th e  p a r t i e s  
a n d  t h e  c o u r t  a p p a r e n t l y  m i s u n d e r s t o o d  R C W  5 . 6 0 . 0 5 0  
(p e r s o n s  in c o m p e te n t  J,o t e s t i f y ) ,  i t  is a p p r o p r i a t e  t o  p o in t  
o u t  t h a t  b o th  p a r t ie s ,  a t  t r i a l ,  stipulated  as t o  th e  i n c o m ­
pe ten ce  a n d  t h u s  th e  u n a v a i l a b i l i t y  o f  M  a t  th e  t r i a l .  F u r ­
t h e rm o r e ,  on  a p p e a l  d e f e n d a n t  conceded " t h e  S t a t e  has  
m e t  th e  c o n s t i t u t i o n a l  u n a v a i l a b i l i t y  s t a n d a r d  r e q u i r e d  
u n d e r  Barber u. Page" ( B r i e f  o f  A p p e l l a n t ,  a t  1 2 ) ,  i.e., th e  
good  fa i t h  s t a n d a rd .  G iv e n  th e se  s t i p u la t i o n s  a n d  a d m i s ­
s ion s  b y  d e f e n d a n t ,  i t  is e. l o n g  re a c h  f o r  th e  c o u r t  t o  f in d  M  
was n o t  u n a v a i la b le  a s  a w itn e ss . N o n e th e le s s ,  s in ce  th e  
r e c o rd  is d e v o id  o f  a n y  u n d e r l y i n g  ju s t i f i c a t i o n  f o r  th e  s t i p ­
u la t i o n  a n d  c once s s ion  b y  c o u n se l  o n  b e h a l f  o f  th e  d e f e n d ­
a n t ,  I  am  c o n s t r a in e d  t o  j o i n  th e  m a jo r i t y  in  i t s  r e v e r s a l  o f  
d e fe n d a n t ' s  c o n v ic t io n  o n  b o th  c oun ts .

T h e r e  a re  tw o  o t h e r  i t em s  w h ich  I  b e l ie v e  need  c o m m e n t :
( 1 )  A l t h o u g h  in th is  case th e  p a r t i e s  a n d  th e  c o u r t  m i s c o n ­
s t ru e d  th e  s t a tu t e  on  c om p e te n c y ,  R C W  5 .6 0 .0 5 0 ,  i t  is m y  
b e l i e f  t h a t  i f  i t  is s h ow n  t h e  m e a n in g  o f  th e  s t a t u t e  is 
u n d e r s t o o d  an d  a f in d in g  o f  in c om p e te n c y  is m a d e  b y  th e  
c o u r t ,  th is  th en  m ay  be c o n s id e re d  th e  le g a l e q u iv a le n t  o f  
u n a v a i la b i l i t y .  See, e.g., Lancaster v. People, 2 0 0  C o lo .  4 4 8 ,  
6 1 5  P . 2d  7 2 0  ( 1 9 8 0 ) .  See J o i n t  H e a r in g s  o n  S B  4 4 6 1  b e fo r e  
th e  W a s h in g t o n  S t a t e  S e n a t e  J u d i c i a r y  C o m m .  &  W a s h i n g ­
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t o n  S t a t e  H o u s e  E th ic s ,  L a w  &  J u s t i c e  C o m m . ,  4 7 t h  L eg . ,  
J a n u a r y  2 8 , 1 98 2 .  See also E R  8 0 4 .

( 2 )  I  d is ag re e  w i th  th e  m a jo r i t y ' s  f in d in g  t h a t  th e  s t a t e ­
m e n ts  o f  M  d id  n o t  c o n t a in  s u f f i c i e n t  in d ic ia  o f  r e l i a b i l i t y .  
S in c e  th e  m a t t e r  is t o  be r e v e r s e d ,  n o  p u rp o s e  w ou ld  be 
g a in ed  b y  d e ta i l in g  th e  s o r d id  r e c o rd  in th i s  case . I  b e l ie v e  
th e  s t a t em e n t s  o f  M ,  h ow ev e r ,  h a d  a  r in g  o f  v e r i t y  a n d  t h a t  
th e  t r i a l  c o u r t  p r o p e r l y  e x e rc is ed  i t s  d is c r e t i o n  in so  f i n d ­
ing. See United States u. Nick, 6 0 4  F . 2 d  1 1 9 9  ( 9 t h  C i r .  
1 9 7 9 ) ;  C o m m e n t ,  A Comprehensive Approach to Child 
Hearsay Statements in Sex Abuse Cases, S3 C o lu m .  L . 
R e v .  1 7 4 5  ( 1 9 8 3 ) ;  C o m m e n t ,  Sexual Abuse o f Children—  
Washington's New Hearsay Exception, 5 8  W a s h .  L .  R e v .  
8 1 3  ( 1 9 8 3 ) .  Compare R C W  9 A . 4 4 . 1 2 0 ( 1 )  with E R  8 0 3  a n d  
E R  8 04 .

Utter, Dore, a n d  D immick., J J . ,  c o n c u r  w i th  Dolliver, J .

[En Banc. December 6, 1981.]

D immick, J .  ( c o n c u r r in g )— I  c o n c u r  w i th  th e  m a jo r i t y .  
R e v e r s a l  is a p p r o p r i a t e  u n d e r  th e  circur. ‘ ances  o f  th i s  
case , in w h ic h  th e  t r i a l  c o u r t  m ad e  a leg a l v. f r o r  as t o  th e  
c om p e te n c e  a n d  a v a i l a b i l i t y  o f  c h i ld  w itn esse s . J u s t i c e  D o l -  
l iv e r 's  c o n c u r r in g  o p in i o n  to u ch e s  o n  issues  t h a t  c on c e rn  
m e , b u t  d o e s  n o t  re a c h  a l l  o f  th em . W h i l e  I  ag ree  w ith  th e  
m a jo r i t y ' s  i n t e r p r e t a t i o n  o f  th e  s t a t u t e  t o  c o n f o rm  w ith  th e  
f e d e r a l  a n d  s ta te  c o n s t i t u t i o n s ,  1 w o u ld  re v e rs e  s o le ly  o n  
th e  bas is  o f  m i s i n t e r p r e t a t i o n  o f  th e  la w  o n  c om p e te n c y .  I n  
a d d i t i o n ,  I  w r i t e  t o  em p h a s iz e  th e  d i s t in c t i o n  b e tw een  th e  
p re s e n t  a n d  p a s t  c om p e te n c e  o f  a  c h i ld  w itn e ss .

T h e  s t a tu t e  in  c o n f o rm i t y  w i th  th e  c o n f r o n t a t i o n  c lau se  
d ic ta te s  t h a t  a w itn e ss  t e s t i f y  a t  t r i a l  u n le s s  u n a v a i la b le .  
R C W  9A .4 4 . 1 2 0 .  A  w itn e ss  is u n a v a i la b le  o n l y  w h en  the  
p r o s e c u to r  h a s  m ad e  a g o o d  fa i t h  e f f o r t  to  s e cu re  h is  p r e s ­
ence. Barber v. Page, 3 9 0  U .S .  7 1 9 ,  2 0  L .  E d .  2d  2 5 5 ,  8 8  S . 
C t .  1 3 1 8  ( 1 9 6 8 ) .  See also State v. Smith, 8 5  W n . 2 d  8 40 ,
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8 5 1 ,  5 4 0  P . 2 d  4 2 4  ( 1 9 7 5 )  ( u n a v a i la b i l i t y  mus'. be c e r ta in  t o  
excuse  n o n p r o d u c t i o n  o f  a w i tn e ss ) .

T h e  t r i a l  c o u r t  a n d  th e  p a r t ie s  e r r e d  in d e t e rm in in g  u n a ­
v a i la b i l i t y  o f  th e  c h i ld  w itn esse s  o n  th e  bas is  o f  s t a t u t o r y  
in c om pe ten c e . T h e  ju d g e  h a d  n o t  e x a m in e d  th e  c h i ld re n  
a n d  d e t e rm in e d  t h em  t o  he in c o m p e te n t .  T h a t  is, he h a d  
n o t  fo u n d  th e m  " in c a p a b le  o f  r e c e iv in g  j u s t  im p re s s io n s  o f  
th e  fac ts , r e s p e c t in g  w h ich  th e y  a re  e x a m in e d ,  o r  o f  r e la t in g  
th em  t r u ly . "  R C W  5 .6 0 .0 5 0 .  H a d  he f o u n d  th em  in c o m p e ­
te n t ,  h ow eve r ,  th e  c h i ld r e n  w ou ld  h a v e  b e en  u n a v a i la b le  as 
w itnesses .4 T h i s  is n o t  t o  say , h ow ev e r ,  t h a t  a d e t e rm in a ­
t io n  o f  in c om p e te n c y  a t  th e  t im e  o f  t r i a l  n e ce s sa r i ly  i n d i ­
ca tes  th a t  a c h i ld  was in c o m p e t e n t  a t  th e  t im e  o f  m a k in g  
th e  h e a rs a y  s t a t e m e n t .

I  c on s id e r  th i s  t o  he th e  s ig n i f ic a n c e  o f  th e  new  s t a tu t e  
R C W  9A .4 4 .1 2 0 .  I n  e i re c t ,  th e  t r i a l  ju d g e  faced  w ith  a c h i ld  
v ic t im  o f  s e x u a l  m is c o n d u c t  m u s t  m a k e  tw o  s e p a ra te  d e t e r ­
m in a t io n s : F i r s t ,  is th e  c h i ld  c o m p e t e n t  to  t a k e  th e  s ta n d  as 
a w itn ess?  ( I f  he is c o m p e te n t ,  th e n  he m u s t  te s t i f y . )  S e c ­
o n d ,  was t h e r e  s u f f ic ie n t  in d ic ia  o f  r e l i a b i l i t y  s u r r o u n d in g  
th e  ch i ld 's  o u t - o f - c o u r t  s t a t e m e n t  t o  a d m i t  it as e v id en ce ?

In  th is  re sp e c t ,  I f in d  th e  m a jo r i t y ' s  o p in i o n  la c k s  c la r i t y .  
I t  c ou ld  he m is c o n s t ru e d  as im p ly in g  t h a t  p r e s e n t  in c o m ­
pe tence  p re s um e s  in c om p e te n c e  o r  u n r e l i a b i l i t y  a t  th e  t im e  
th e  s t a t e m e n t  was m ad e .  B u t  o n e  d o e s  n o t  n e ce s sa r i ly  f o l ­
low  f r o m  th e  o t h e r .  Y o u n g  c h i ld r e n  p r e s e n t  spec ia l  p r o b ­
lem s  as w i tn e sse s  b ecau se  o f  t h e i r  s h o r t  m em o r ie s  a n d  
p o s s ib le  t r a u m a t i c  r e a c t io n  as v ic t im s . T h e  s t a tu t e  has  been 
w r i t t e n  to  re c o gn iz e  th e  p o s s ib le  v a l i d i t y  o f  a c h i ld ’s e a r l i e r  
s t a tem en ts  ( n o t  u n l i k e  th e  h e a r s a y  e x c e p t io n s  a l low ed  f o r  
exc i ted  u t te r a n c e s  o r  p re s e n t  sen se  im p re s s io n s ) .

R e l i a b i l i t y  m a y  be in d ic a te d  b y  th e  s p o n t a n e i t y  o f  th e  
o u t - o f - c o u r t  s t a t e m e n t ,  a r e c i t a t i o n  o f  a c t s  g e n e r a l l y  
u n kn ow n  to  c h i ld r e n ,  o r  o t h e r  c i r c um s ta n c e s  s u r r o u n d in g  
th e  s ta tem en t .  A  f in d in g  o f  in c om p e te n c e  a t  t im e  o f  t r i a l  
w ou ld  no t  in v a l i d a t e  an  o u t - o f - c o u r t  s t a t e m e n t  b y  a ch i ld

40 »  this issue, I ng.-ee w ith Justice D o llive r's  in te rp re ta tion  o f E ft  804 .
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w h ich  had  th e  m a r k  o f  r e l i a b i l i t y  a t  t h e  t im e  i t  was m ad e .
T h e  accused is p r o t e c t e d  b y  th e  law 's  r e q u i r e m e n t s  t h a t  

th e  h e a r s a y  s t a t e m e n t  be e x am in ed  in  a  s p e c ia l  h e a r in g  to  
d e t e rm in e  its  r e l i a b i l i t y .  A d d i t i o n a l l y ,  t h e  a ccu sed  w i l l  have  
th e  o p p o r t u n i t y  t o  c h a l le n g e  th e  c i r c u m s ta n c e s  in  w h ich  the  
s t a t e m e n t  was m a d e ,  th e  p o s s ib le  m o t iv e s  o f  t h e  r e c o u n te r  
o f  th e  s ta tem en t ,  a n d ,  f i n a l l y ,  t o  c o n f r o n t  a n y  c h i ld  w itness  
d e t e rm in e d  to  be c o m p e t e n t  t o  t e s t i f y .

I w o u ld  reve rse  o n  th e  b as is  o f  th e  f a u l t y  le g a l  p rem is e  o f  
in c om p e te n c y  le a d in g  t o  a f a u l t y  c o n c lu s io n  o f  u n a v a i l a b i l ­
i ty . I f o rm  n o  c o n c lu s io n  as t o  th e  e v id en ce  o f  t h e  c h i ld r e n 's  
r e l i a b i l i t y  o n  re t r i a l .

(No. 50105-0. En  Banc. December 6, 1984.|

W a l t h e w ,  W a r n e r ,  K e e f e ,  A r r o n ,  C o s t e l l o  a n d  
T h o m p s o n ,  Respondent, v . T h e  D e p a r t m e n t  

o f  R e v e n u e ,  Appellant.
[1 ] S ta tu te s  — C o n s t r u c t io n  — A d m in is tr a t iv e  C o n s t r u c t io n  — 

E f fe c t .  A construction of a statute by the agency charged with 
enforcing it is not binding on the courts.

(2J A t to rn e y  and C l ie n t  — T a x a t io n  — B u s in e s s  and O c c u p a ­
tion  T a x  — R e im b u rs e m e n ts  — E x p e n s e s  o f  L it ig a t io n . 
Under R C W  82.04.080 and .090, which define "gross income of the 
business’ and "value proceeding or accruing’ for purposes of the 
business and occupation  tax, reim bursements by clients for 
advances for expenses of litigation specifically limited by C P R  D R  
5-103(B) are not a part of the attorney’s gross income for purposes 
of computing the business and occupation tax. Administrative regu­
lations implementing the statutes are construed to exclude reim­
bursement for such litigation expenses when incurred by the 
attorney acting solely as an agent for the client and passed through 
directly to the client without additional charge.

D o r e , J., concurs by separate opinion.
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. y  (.i) Where the victim did not consent as defined in 
\S' 9A .44.0IG (6), to sexual intercourse with the per- 

* jvii.iiot and such lack o f consent was dearly expressed 
(,* the victim’s words or conduct, or

(l>) Where there is threat o f substantial unlawful 
h.irin to properly rights o f the victim.

( 2) Rape in the third degree is a class C felony. [1979 
ex.s. c 244 § 3; 1975 1st cx.s. c 14 § 6. Formerly RCW  
9.79.190.)

9A.44.070 Statutory rape in the first degree, (11 A , 
person over thirteen years o f age is guilty o f statu ary / 
rape in the first degree when the person engages in sex­
ual intercourse with another person who is less than 
eleven years old.

(2 ) Statutory rape in the first degree is a class A fcl 
ony. No person convicted o f  statutory rape in the first 
degree shall be granted a deferred or suspended sentence 
except for the purpose o f commitment lo  an inpatient 
treatment facility. [1979 cx.s. c 244 § 4; 1975 1st cx.s. c 
14 § 7. Formerly RCW  9.79.200.)

9A.44.080 Statutory rape in (he second degree. ( ! )  A 
person over sixteen jcars o f age is guilty o f statutory 
rape in the second degree when such person engages in 
sexual intercourse with another person, not married to 
the perpetrator, who is eleven years o f age or older but 
less than fourteen years old.

(?.) Statutory rape in the second degree is a class B 
felony. [1979 cx.s. c 244 § 5; 1975 1st cx.s. c 14 § 8.

"  Formerly RCW  9.79.210.)

9A.44.090 Statutory rape in !!)•.• third degree. (1 ) A 
person over eighteen years o f  age i* guilty o f statutory 
rape in the third degree when such acrson engages in 
sexual intercourse with another person, not married lo 
the perpetrator, who is fourteen years o f age or older but 
less than sixteen years old.

(2 ) Statutory rape in the third degree is a class C fel­
ony. [1979 cx.s. c 244 § 6; 1975 1st cx.s. c 14 § 9. 
Formerly RCW  9.79.220.)

9A.44.100 Indecent liberties. (1 ) A person is guilty 
o f indecent liberties when he knowingly causes another 
person who is not his spouse to have sexual contact with 
him or another:

(a ) By forcible compulsion; or
(b ) When the other person is less than fourteen years 

o f age; or
(c ) When lhe other person is incapable o f consent by 

reason o f being mentally defective, mentally incapaci­
tated, or physically helpless.

(2 ) For purposes o f this section, "sexual contact" 
means any touching o f tho sexual or other intimate parts 
o f a person done for the purpose o f gratifying sexual de­
sire o f either party.

(3 ) Indecent liberties is a class R felony [1975 1st 
■vs. c 260 § 9A.KK.I00. Formerly RCW  9A.S8.IU0.)

o

under the age o f seventeen years o f age for immoral 
purposes shall be guilty o f a gross misdemeanor, unless 
such person has previously been convicted o f a felony 
sexual offense or has previously been convicted under 
this section or 'R C W  9.79.130. in which case such per­
son shall be guilty o f a class C felony. [1975 1st cx.s. c 
260 § 9A.8S.020. Formerly RCW  9A.88.020.)

’ Reviser's note: "R C W  9 .79 .130" was repealed by 1975 1st cx.s. c 
200  § 9^ .92 .010 . effective Ju ly I .  1976; see R C W  9 A .9 8 .0 |0 (2 I 2 ) .

/9 A .4 4 .1 2 0  Admissibility o f child's statcine-it-------
Conditions. A statement made by a child when under the 
age o f ten describing any act o f Sexua l contact per­
fo rm ed  w ith  or on th e  child by another, not otherwise 
ad m is s ib le  by statute or court rule, is adm iss ib le  in ev i­
dence in criminal p ro ceed in g s  in the courts o f the: state 
o f Washington if:

(1 ) The court finds, in a hearing conducted outside 
the presence of the ju ry  that the time, content, and cir­
cumstances o f the statement provide sufficient indicia of 
reliability; and

(2 ) The child either:
(a ) Testifies at the proceedings; or
(b ) Is unavailable as a witness: Provided, That when 

the child is unavailable as a witness, such statement may 
be admitted only if there is corroborative evidence o f the 
act.

A statement may not be admitted under this section 
unless the proponent o f the statement makes known to 
the adverse party his intention to offer the statement and 
the particulars o f the statement sufficiently in advance 
o f '.he proceedings to provide the adverse party with a 
fa:.- opportunity to prepare to meet the statement. [19S2 
c 129 § 2 .)

Severability 1982 c 129: See note follow ing R C W  9A .0-t.0S0.

9A .44 .900 Decodification and addition o f RCW  
9.79.140 through 9.79.220. 9A.SS.020, and 9A .88.100 to 
this chapter. RCW  9.79 140, 9.79.150, 9.79.160, 9.79- 
.170 as now or hereafter amended, 9.79.180 as now or 
hereafter amended, 9 .79 .190  as now or hereafter 
amended, 9.79.200 as now or hereafter amended, 9.79- 
.210 as now or hereafter amended, 9.79.220 as now or 
hereafter amended, 9A .88.020, and 9A.SS.100 arc each 
dccodificd and arc each added to Title 9A RCW  as a 
new chapter with the designation chapter 9A.44 RCW . 
[1979 ex.s. c 244 § 17.)

9A.44.901 Construction flections decodilied anil
added to this chapter. The sections decodified by RCW  
9A .4 1.900 and added to Title 9A RCW  as a new chap­
ter wiih the designation chapter 9A.44 RCW  shall be 
construed as pari of Title 9A RCW . 11979 ex.s. c 244 § 
18.)

9A.44.902 Fffective date-

9A .44.1I0 Communication with a minor for immoral 
purposes. Any poison who communicates with a child
Rule 9A RCW— p M|

-1979 cx.s. c 244. This 
act is necessary for the immediate preservation o f the 
public peace, health, and safety, the support of'The stale 
government and its existing public institutions, and shall 
take effect on July I, 1979. [1979 cx.s. c 244 § 19.)

lioaj iia.)
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ARTICLES

NEW HEARSAY EXCEPTIONS FOR A 
CHILD’S STATEMENT OF SEXUAL 

ABUSE

G l e n  S k o l e r *

I n t r o d u c t io n

W ith in  th e  la s t  tw o  d ec ad e s  th e  A m e r i c a n  c o n s c io u sn e s s  
h a s  g r a d u a l l y  f a c e d  th e  g r im  r e a l i t y  t h a t  e a c h  y e a r  a p p r o x i ­
m a t e ly  400,000 c h i ld r e n  a re  s e x u a l l y  a b u s e d .1 T h i s  r e a l i z a t i o n  
h a s  le d  to  in c re a s in g  c r i t ic ism  o f  th e  le g a l  p r o f e s s i o n  f o r  i t s  f a i l ­
u r e  to  e f fe c t iv e ly  r e s p o n d  to  th is  p e r v a s iv e  s o c i a l  p r o b le m .2 
S o m e  c om m e n ta t o r s  h a v e  e v e n  s ugge s ted  t h a t  le g a l  i n t e r v e n ­
t io n  in  r e s p o n s e  to  ch i ld  s e x u a l  a b u s e  o f t e n  c o n s t i tu te s  a s e c o n d

* M.A. (Psychology) University of Nebraska, 1984; B.A. Georgetown 
University, 1977. Th e  author is currently a psychology intern at St. 
Elizabeths Hospital, National Institute c f  Mental Health, Washington D .C . 
20032. Th is  article was written prior co the author’s em ploym ent at St. 
Elizabeths Hospital and does not represent the views of St. Elizabeths H os­
pital or the National Institute of M ental Health.

1. C h i ld  S e x u a l  A bu se : L n c e s t A s s a u l t  a n d  S e x u a l  E x p lo i t a t i o n ,  
N a t ’l  C e n t e r  o n  C h i ld  A bu se  & N e g le c t ,  U.S. D ep ’t  o f  H e a l t h  & H um an  
S e r v ic e s  (1981) (reporting authorities offering a range of possible in ci­
dence figures). Most studies, based on statistical projections estimate be­
tween 200,000-500,000 cases a year. Estim ates vary due to such  factors as 
the age range covered, the definition of sexual abuse utilized, w hether or 
not boys were included in the estimate and whether statistical projections 
were generated from reported incidents or retrospective interviews. Th e  
U.S. Government's National Cen ter on Ch ild  Abuse and Neglect describes 
its own estimate of over 100,000 cases per year as conservative. See gener­
a lly  Id. at 1-3. Reported cases probably represent only the “tip of the ice ­
berg." In studies of college students, over 25% of respondents of both sexes 
reported that they had been subjected to some form of sexual abuse as ch il­
dren. Id. at 2-3.

2. C h i ld  S e x u a l  A b u se  a n d  t h e  Law , N a t i o n a l  L e g a l  R e s o u r c e  
C e n t e r  f o r  C h i ld  A d v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  
(J. Bulkley 4th ed. 1983) [hereinafter cited as C h i ld  S e x u a l  A b u se  a n d  t h e  
L aw ]; R e c om m en d a t io n s  f o r  Im p ro v in g  L e g a l  I n t e r v e n t i o n  in  I n ­
t r a f a m i ly  C h i ld  S e x u a l  A b u se  C a s e s , N a t i o n a l  L e g a l  R e s o u r c e  
C e n t e r  f o r  C h i ld  A d v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  
(J. Bulkley 1982) [hereinafter cited as A B A  R e c o m m e n d a t io n s ) ; Parker, 
The Rights o f  Child Witnesses: Is  The Court A Protector o r Perpetrator?, 17 
N ew  E n g l .  L . R e v . 643 (1982) [hereinafter cited  as Parker, Child Witnesses].
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victimization of the child.3 Such critical commentary has in­
spired several reform proposals designed to mitigate both the- 
incidence and consequence of child sexual abuse.4 This article 
will assess one of these reform proposals: a new hearsay excep­
tion for a child’s out-of-court statements of sexual abuse.

To this point, this new hearsay proposal has taken two quite 
different forms. The first variant would simply create a new 
hearsay exception for a child’s statements of sexual abuse.5 
Washington6 and Kansas7 have adopted this alternative and 
their inspiration has stimulated interest and advocacy in other 
jurisdictions. The second variant involves the use of videotaped 
interviews and depositions which insulate the child victim from 
the trauma of open courtroom testimony. The taped proceed­
ings allow for substantial cross-examination but not direct con­
frontation.8 This approach, to a varying degree, has been 
adopted in a few states.9

The proposed hearsay reform will be analyzed from a 
psycho-legal perspective. The issue will be critically evaluated 
both on the basis of current legal theory and case law, and on 
the basis of our current understanding of child psychology and 
the complex dynamics of sexual abuse. Part I briefly outlines

3. S e x u a l  A s s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s  (A. Burgess, A. 
Groth, L . Holmstrom, & S. Sgroi eds. 1970); Bohm er & Blumberg, Twice 
Traumatized: The Rape Victim and the Court, 58 J u d ic a t u r e  391, 398-99 
(1975); Melton, Child Witnesses and the F irst Amendment: A Psycholegal
D ilem m a, J. So c. I s s u e s  (1954) [hereinafter cited as Melton, A
Psycholegal D ilemma ]; Melton, Procedural Reforms to Protect Child Vic­
tim/Witnesses in Sex Offense Proceedings, in C h i ld  S e x u a l  A b u se  a n d  t h e  
Law , supra  note 2, at 134; Parker, Child Witnesses, supra  note 2 at 643. See 
also  G lobe Newspaper Co. v. Superior Court, 457 U.S. 596, 608 (1982) (B u r­
ger, J., dissenting) (exclusion order in trial of defendant charged with rape 
of three minor girls upheld).

4. A B A  R e c om m en d a t io n s , supra  no te  2.
5. Som e commentators advocate a new additional exception to the 

hearsay rule. Others sujggest expansion of the res gestae category to in­
clude the dynamics of child sexual abuse. See, e.g., Parker, Child Witnesses, 
supra  note 2, at 674. Still others recom m end increased reliance on modern 
residual exceptions. See, e.g., Bulkley, Evidentiary Theories f o r  Admitting a  
Child ’s Out-of Court Statement o f  Sexual Abuse at Trials, in C h i ld  S e x u a l  
A b u se s  a n d  t h e  Law , supra  note 2, at 153.

6. W ash . R e v . C o d e  A nn . § 9A.44.120 (Supp. 1982).
7. K a n . S t a t .  A nn . § 60-460(dd) (Supp. 1982).
8. Libai, The Protection o f  a Child Victim o f  a  Sexua l Offense in  The 

Crim ina l Justice System, 15 W ay n e  L . R e v . 977 (1969); Parent-Child Incest- 
P ro o f at T ria l Without Testimony in Court by the Victim, 15 J. L .  R e f o rm  131 
(1981) [hereinafter cited as Proving Parent-Child Incest] -, Parker, Child Wit­
nesses, supra  note 2.

9. G e n e ra lly , h ow eve r, s ta te  d ep os it io n  p ro c e d u re s  p re s e rv e  th e  d e ­
fe n d an t ’ s fu l l  rig h ts  to  c o n fro n ta t io n  an d  c ro ss -e xam in a tio n . See, e.g., F la .  
S t a t .  A nn . § 918.17 (W e s t  S upp . 1981); M o n t . C o d e  A nn . § 46-15-401 (1 9 8 1 ); 
N .M .R . C rim . P . (D is t . C t .) ru le  29.1 (1 980 ) implementing N .M . S t a t .  A nn . 
§ 12-2312 (1982 ).
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the modern approach to dealing with the problem of child sex­
ual abuse, emphasizing developments and rationales which 
have led to the proposed hearsay reform. Part II details the two 
variants of the proposed hearsay reform. Part III explores the 
constitutionality of the new proposals, primarily by considering 
the relationship between the Confrontation Clause and the 
hearsay doctnne. Part IV suggests two important theoretical is­
sues raised by the new hearsay exceptions: 1) whether the 
traditional rationales which underlie the hearsay rule and the 
Confrontation Clause retain their validity when the out-of-court 
declarant is a child victim of sexual abuse; and 2) whether the 
balancing of competing individual rights and societal interests is 
adequately resolved by the essentially evidentiary approach 
which the Supreme Court has used to reconcile the hearsay rule 
with the Confrontation Clause. Part V  uses the legal criteria of 
the hearsay rule-Confrontation Clause aggregate, necessity and 
indicia of reliability, to organize a brief review of the psychologi­
cal evidence which may speak to the merits of the hearsay pro­
posals. Part VI summarizes the results of this psycho-legal 
analysis and favors further implementation of the proposed 
hearsay reform.

I. T h e  N e e d  F o r  R e f o r m

In recent years members of both the legal and mental health 
professions have carefully documented the general problem of 
child se: J  abuse which includes society’s long .efusal to 
reconginze this problem, the power of the incest taboo, and the 
dynamics which typify sexual abuse and incestuous families.10 
The initial efforts to confront the public with the issue were well 
justified in a society which denied the reality of widespread sex­
ual abuse. Historically, Wigmore appears to have been the most 
influential legal authority to formally discount such reports. In 
his treatise on evidence he supported his highly personal and 
prejudiced beliefs with questionable, inaccurate and sometimes 
purposely distorted “scientific evidence.”11 Due, partly, to Wig- 
more’s influence, some states still require that a child’s report of

'jfense in The 
■Child Incest: 
,. R e f o rm  131 
>r, Child Wit-
.erve th e  de- 
See. e.g., F la .  
15-401 (1981); 
I. S t a t .  A nn .

10. S. B u t l e r ,  C o n s p ira c y  o f  S i le n c e  (1978); DeFrancis, Protecting 
Child Victims o f  Sex Crimes Committed by Adults, Am erican H um ane A s ­
sociation (1969); J. H e rm an , F a t h e r -D a u g h t e r  In c e s t  (1981); S e x u a l  A s ­
s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s ,  sup ra  note 3; The S e xu a l
Victimology o f  Youth (Shu ltz  ed . 1980); Katz, Incestuous Fam ilies, 1 D e t .  C . 
L. R e v . 79 (1983).

11. SeeBeinen, A Question o f  Credibility: John Henry W igmore’s Use o f  
Scientific Authority in Section 924a o f  the Treatise on Evidence, 19 C a l.  W .L. 
R e v . 235 (1983).
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sexual abuse be independently corroborated.12 From the psy­
chology perspective, Freud was the most influential figure to 
deny patient reports of child sexual abuse.13 He initially be­
lieved the reports, but then attributed them to universal incestu­
ous fantasy.14 Freud’s theory of the Oedipal complex \\a>uld 
become one of the central tenets of psychoanalytic theory.

Our society unquestionably lives under the authority of the 
incest taboo and has developed strictures to proscribe and pun­
ish child sexual abuse.15 The power of the taboo, however, ac­
counts for the paradox that society not only outlaws child sexual 
abuse, but also denies its threatening reality. In prior years, the 
issue of child sexual abuse was brought before the public only 
by professional commentators. Recently, however, the mass 
media has recognized the enormous societal interest in the an­
cient taboo. Today, it is cultural commonplace to see both the 
victims and perpetrators of incest, along with their therapists, 
appearing on national talk shows.16 In many American cities, 
school children are informed of the dangers of sexual abuse and 
are urged to report such incidents.17 While these progressive 
changes do not typify the general societal response to child sex­
ual abuse, they do represent a marked reversal of the long pro­
cess of societal denial.

One of the major consequences of our changing attitudes is 
that the problem is slowly being shifted from the legal profes­
sion to the mental health and social welfare systems. Tradi- 
tioni'l legal intervention, emphasizes punishment of the 
offender over protection of the child.10 Several experts believe 
that tliis type of intervention constitutes a second or double vic­
timization of the child.19 The victim may feel punished when 
removed from the home, guilty for reporting the offender, and

12. L lo y d , The Corroboration o f  Sexual Victimization o f Children, C h i ld  
S e x u a i A b u se  a n d  t h e  Law , supra  no te  2, a t 103.

13. See in fra  notes 168 to 202 and accompanying text.
14. 3. F re u d , A n  A u to b io g r a p h y  S tu d y  (1925); S . F re u d , T h e  H i s t o r y  

o f  t h y  P s y c h o a n a ly t ic  M o v e m en t (1914).
15. 3 . F r e u d , T o t e m  a n d  T a b o o  (1 913 ).
16. W ithin the last year child sexual abuse has also been the subject of 

special news features, a T.V. inovie and even a popular situation com edy 
featuring a child  star.

17. Fo r  young children, sexual abuse is phrased in terms of “touching 
that feels uncomfortable" or "good touching” and "bad touching.” Private 
parts of the body are sometimes called “red light" areas where the touching 
should stop.

18. Katz, supra  note 10, at 94; In n o v a t io n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  
S e x u a l  A b u se  C a s e s , N a t i o n a l  L e g a l  R e s o u r c e  C e n t e r  f o r  C h i ld  A d ­
v o c a c y  & P r o t e c t i o n ,  A m e r ic a n  B a r  A s s o c ia t io n  (J. Bulkley 3d ed. 1983).

19. See, e.g., J. G o ld s t e in ,  A. F re u d  & A. S o ln i t ,  B e f o r e  t h e  B e s t  In ­
t e r e s t s  o f  t h e  C h i ld  64 (1979); Melton, A Psycholegal Dilemma, supra
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responsible for destroying the family.20 Progressive prog 'tms, 
now try to remove the offender from the home rather thar he 
victim.21 Subsequent intervention often involves family and n- 
dividual therapy, with the objectives of returning the offenr :r to 
the home, improving the spousal relationship, and reversing the 
“incest dynamics” within the family.22

The foregoing is offered as a preface to emphasize that any 
need for hearsay reform to facilitate the prosecution of child 
sexual abuse does not imply that prosecution is always recom­
mended. Usually individual and family treatment will be the 
preferred intervention depending on the particular strengths of 
the offender and the family for positive change. Legal coercion, 
however, such as the threat of prosecution or imprisonment, 
often serves as an effective catalyst to initiate treatment. There­
fore, the ability and willingness of the state to move forward 
with an effective prosecution has suddenly become a shared 
concern of both the legal and mental health professions.

Rationales fo r  a New Hearsay Exception
Child sexual abuse cases are generally considered difficult 

to prosecute.23 Often the only witnesses to the incident are the 
adult perpetrator and the child victim. Depending on the type of

20. G o ld s t e in ,  F re u d  & S o ln i t ,  supra  note 19, at 64; S e x u a l  A s s a u l t  o f  
C h i ld r e n  a n d  A d o le s c e n t s ,  supra  note 3; T h e  S e x u a l  V ic t im o lo g y  o f  
Y o u t h ,  supra  note 10; Katz, supra  note 10. Th ese  reactions are in part re­
lated to certain incest dynamics w hich  inappropriately place a great deal of 
responsibility and blame on the incest victim.

51. In n o v a t io n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  S e x u a l  A b u se  C a s e s , 
supra  note 18; Katz, supra  note 10; M acFarlane & Bulkley, Treating Child 
Abiu e: An Overview o f  Current Program  Models, in Socia l Work and Child 
Sexi-a l Abuse, I, J. Hum . S e x u a l i t y  & S o c . W o r k  (1982).

22. Giaretto, Humanistic Treatment o f  Father-Daughter Incest, 1 C h i ld  
A b u se  & N e g le c t  411 (1977); Giaretto and Sgroi, Coordinated Community 
Treatment o f  Incest, in S e x u a l  A s s a u l t  o f  C h i ld r e n  a n d  A d o le s c e n t s  231 
(1978); Katz, supra  note 10; MacFarlane & Bulkley, supra  note 21. Offend­
ers, however, are not as amenable to treatment as one might expect. Th ey  
tend to use a strong system of denial and rationalization to a ccount for their 
inappropriate contacts with children. Denial and rationalization are com ­
mon defenses. Typ ica l excuses include claims that the perpetrator was per­
forming a m edical'or hygienic examination, was conducting sex education 
and checking for signs of sexual activity. It is also com m on to accuse the 
v ictim  of lying, being sexually provocative or taking revenge for parental 
discipline. A lthough treatment can be effective, some level of coercion is 
often initially required. A  pre-trial diversion program w hich  offers treat­
m ent in lieu of prosecution is one alternative w hich  has been successfully 
used to insure the offenders initial investment in the treatm ent process. 
Post conviction alternatives offer other means of requiring treatm ent for the 
offender. A B A  R e c om m en d a t io n s , sup ra  note 2, at 24-26. See also  In n o v a ­
t i o n s  in  t h e  P r o s e c u t i o n  o f  C h i ld  S e x u a l  A b u se  C a s e s , supra  note 18.

23. See C h i ld  S e x u a l  A b u se  a n d  t h e  Law , supra  note 2; A B A  R e c om ­
m e n d a t io n s , supra  note 2.
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sexual contact, corroborating physical evidence m a y  be absent 
or inconclusive.24 It is not unusual for a child to retract a true 
report of sexual abuse due to guilt, fear of reprisal or anxiety 
that the offender will be sent to prison.25 W h e n  a child retracts 
his report and refuses to testify, that child becomes unavailable 
as a witness.26 The child victim may also be rendered unavaila­
ble as a witness due to his "extremely tender years."27 Under 
such circumstances, the child’s prior out-of-court statements are 
often the only probative evidence available. These factors make 
it difficult to prosecute a child sexual abuse case. The use of a 
child victim’s out-of-court statements would enhance the prose­
cution of an alleged child abuser without violating the defend­
ant’s constitutional rights.

Even if the child is legally available to testify as a witness, 
there are many factors which suggest that the child’s out-of- 
court statements may be inherently reliable. Indeed several 
commentators question the reliability of the child victim’s testi­
mony in an open courtroom.28 In addition, there are cognitive 
and developmental limitations which constrain the child’s abil­
ity to relate events under the pressures of cross-examination.29 
Because of these emotional and cognitive factors, a child's out- 
of-court statements of sexual abuse m a y  be more reliable than a 
child’s actual in-court testimony, regardless of the child’s availa­
bility as a witness.30

Another rationale for creating a new hearsay exception for 
child reports of sexual abuse is to avoid the trauma of trial prep­
aration and testimony.31 Conceivably the trauma could be so se­
vere as to render the child's testimony unreliable or render him 
unavailable. Ma n y  child advocates feel that the victims should 
be spared the trauma of testifying regardless of the issues of 
availability or reliability. Chief Justice Burger expressed the 
common held belief that, the experience of testifying in an open

| 24. Lloyd, supra  note 12.
25. See in fra  notes 67 to 167 and accom panying text.
26. See, e.g., F ed . R . E v id . 804(a)(2) (w itness “unavailable” when he 

“persists in refusing to testify"). See a lso  State v. Middleton, 294 Or. 427,657 
P.2d 1215 (1983).

27. United States v. Nick, 604 F.2d 1199, 1202 (9th Cir. 1979).
28. Melton, Procedural Reforms, supra  note 3, at 184.
29. Melton, Children's Competency to Testify, 5 L .  & H um . B e h a v .  73 

(1981) [hereinafter cited  as Melton, Child ren ’s CompetencyJ.
30. Melton, Procedural Reforms, supra  note 3, at 189.
31. Melton, A Psycholegal Dilemma, supra  note 3 (discussing the con ­

tro ve rsy  o ver the  p re su m ed  traum a o f te s tim o n y  fo r  ch ild  
victim/witnesses).

i
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courtroom “can be devastating and leave permanent scars.”32 

There are three rationales which are generally offered In 
support of a new hearsay exception for child reports of sexual 
abuse. The first rationale is necessity. The second rationale rec­
ognizes the inherent reliability of the child's hearsay te s t im o n y .  
The third rationale acknowledges the need to protect child vie 
tims from the trauma of courtroom testimony. These rationales 
support the argument that a new hearsay exception for child re­
ports of sexual abuse is necessary, inherently reliable and 
serves a sound societal interest in protecting children from 
“devastating” and “permanent scars.”

Is A  N e w  Hearsay Exception Really Necessary?

F.ven if the reasons for admitting a child’s out-of-court state­
ments of sexual abuse into evidence are persuasive, there still 
remains the question of whether a new exception to the hearsay 
rule is necessary to accomplish that purpose.33 In the past, 
hearsay has been admitted under the traditional exceptions to 
the hearsay rule and more recently under modern residual or 
“catch-all” exceptions.34 Reliance on the traditional hearsay ex­
ceptions to admit child statements of abuse often results in “tor­
tured" interpretations of the traditional exceptions.35 The use of 
the excited utterance or res gestae exception demonstrates the 
judicial system’s frustrated attempts to stretch a traditional 
hearsay exception to cover the pervasive and unique problem of 
child sexual abuse. In the course of expanding the allowable 
time intervals for excited utterances, some courts have demon­
strated a good understanding of the dynamics of sexual abuse, 
noting that children may not immediately complain because of 
threats, fear, guilt and other pressures to keep the incident “a 
secret."35 Other courts have observed that “children of tender 
years are generally not adept at reasoned reflection and the con-

32. Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 608 (1982) (B u r­
ger, J., dissenting)."

33. Bulkley, supra  note 2, at 153; A B A  R e c om m en d a t io n s , supra  note 2, 
at 34-36.

34. Bulkley, supra  note 2, at 153. Fo r example, depending on the cir­
cum stances of each case, child  statements of sexual abuse could be admit­
ted into evidence under the following exceptions of the federal hearsay 
rule: F ed . R. E v id . 803(1) (present sense impression); F ed . R. E v id . 803(2) 
(excited utterances); F ed . R. E v id . 803(3) (then existing mental emotional 
or physical condition); F ed . R. E v id . 803(4) (statem ents for purposes of 
medical diagnosis or treatm ent); F ed . R. E v id . 803(24) & 804(b)(5) (other 
exceptions, i.e., the ‘‘catch-all"); F ed . R. E v id . 801(d) (1) (prior statement by 
witness as non-hearsay); F ed . R. E v id . 804(b)(1) (form er testim ony).

35. Bulkley, supra  note 2, at 153.
36. Id. at 156, 163 n.29.
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coction of false stories under such circumstances."37 Despite 
such an enlightened approach to the problem, courts are still 
placed in a difficult situation when the traditional exception is 
the only means of admitting a child’s statements of sexual 
abuse. Either the court is bound by the inherent limitations of 
the excited utterance exception, which does not and cannot fit 
even the typical report of abuse, or the court is forced to liber­
alize the exception until it has lost its original meaning. Thus, 
courts have admitted “excited utterances” which have been the 
subject of much reflection and which have been uttered days, 
weeks and even months after the "startling event.’’3B

After considering the limitations of the traditional hearsay 
exceptions some commentators have urged liberal use of the 
modern residual or catch-all exception to admit child reports of 
abuse into evidence.33 Most residual exceptions, however, are 
still “exceptions in search of a rule."40 Courts vary in their inter­
pretation. While the interests of justice m a y  be served by ad­
mitting reliable hearsay on a case by case basis, there appears 
to be no clear understanding of how a new hearsay exception 
could be established under the residual exceptions— if in fact 
that was ever the drafters’ intent. Another drawback to reliance 
on the residual exceptions is that they are too strict. In certain 
instances they are stricter than Confrontation Clause require­
ments. Specifically, it is unreasonable to require that a child’s 
statement be “more probative on the point for which it is offered 
than any other evidence which the proponent can procure 
through reasonable efforts.”4* Moreover, residual exceptions 
will often face Confrontation Clause challenges, and still courts 
seem confused about the relationship between the two.42 There 
is some language in Ohio v. Roberts43 which suggests that “indi­
cia of reliability” m a y  be established differentially, depending 
on whether the hearsay falls within a firmly rooted exception.

Given the present confusion, to assume that the residual ex­
ceptions are adequate to comprise child reports of sexual abuse,

37. S o to  v. T e r r ito ry , 12 A r iz . 36, 94 P . 1104 (1 9 0 8 ) (u t te ra n c e  o f  m in o r 
ch ild  n eed  n o t be c o n tem p o ran e o u s  w ith  ev en t in  o rd e r  to be adm iss ib le  as 
it is u n lik e ly  to  be p re m e d ita te d )■, L a n c a s te r  v . P e o p le , 200 C o lo . 4 4 8 ,4 5 0 ,6 1 5  
P .2d  720, 723 (1 9 8 0 ).

38. B u lk le y , supra n o te  2, a t  156, 163 n.28.
39. A B A  R e c om m en d a t io n s , supra  n o te  2, a t  35; C h i ld  S e x u a l  A bu se  

a n d  THE L a w ,  supra  no te  2 a t 158-61.
40. S on en sh e in , The Residual Exceptions to the Federa l Hearsay Rule: 

Two Exceptions In  Search o f  a Rule, 57 N.Y.U. L. Rev. 867 (1982).
41. U n ite d  S ta te s  v . P e re z , 658 F .2d  654, 661 n .6 (9 th  C ir . 1981) ( citing the 

re s id u a l ex cep tion s in  F ed . R . E v id . 8 0 3 (2 4 ) ( b ) ) an d  8 0 4 ( b ) ( 5 ) (B ) .
42. S on en sh e in , supra  no te  40, a t 895-98.
43. 448 U .S . 56, 67 (1 9 8 0 ).
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is merely to say that judges, without guidance and with varying 
appreciation of the problem of child sexual abuse, will decide 
these issues on a case by case basis. The theoretical issue of 
whether the residual exceptions will finally put an end to the 
common law tradition of individualized exceptions to the hear­
say rule is an important issue.44 The need, however, under the 
present law, is for a new exception.

II. T h e  H e a r s a y  P r o p o s a l s :  T w o  V a r i a n t s

Washington and Kansas were the first two states to recog­
nize the need for a new hearsay exception.45 The Washington 
exception requires that the child victim be under ten years of 
age and applies only to incidents of sexual contact.46 The court 
must find that the time, content and circumstances of the child’s 
statement provide sufficient “indicia of reliability." If the child 
is unavailable as a witness, then corroborative evidence of the 
act must be established.47

The Kansas statute,48 on the other hand, is not limited to 
sexual abuse but includes criminal proceedings, as well as child 
deprivation and need of care proceedings. The court must find 
that the child victim is unavailable as a witness, that the state­
ment is “apparently reliable,” and that the child was not in­
duced to make the statement.

Both statutes were drafted wit.* the knowledge that this 
new type of admissible hearsay would be subject to Confronta­
tion Clause challenges. Both statutes adopt the standards set 
forth in Ohio v. Roberts for resolving Confrontation Clause chal­
lenges to the hearsay rule.49 Conceptually, the statutes are 
quite similar but there are differences. The Kansas law requires 
a finding of reliability, while the Washington statute requires 
not only indicia of reliability but corroborative evidence of the 
act when the witness is unavailable. This additional require­
ment for corroborative evidence not only acts as an added guar­
antee of trustworthiness, but also addresses the due process 
problem of convicting a defendant solely on the basis of hearsay

44. A B A  R e c om m en d a t io n s , supra  note 2, a t 35; C h i ld  S e x u a l  A b u se  
a n d  t h e  L aw , supra  note 2, at 158-59.

45. W a sh . R e v . C o d e  A nn . § 9A .44.120 (W e s t  S up p . 1984). K a n . S t a t .  
Ann . § 60 -6 40 (d d ) (1 9 8 3 ). T h e re  is  a ls o  a n o tific a tio n  c la u se  s im i la r  to th a t 
fou nd  in th e  fe d e ra l re s id u a l ex cep tion . F e d . R u le  E v id . 80 3 (2 4 ) & 
8 0 4 (b ) (5 ) .

46. W a sh . R e v . C o d e  A nn . § 9A .44.120 (W e s t  S up p . 1984).
47. Id.
48. K a n . S t a t .  An n . § 6 0 -6 40 (d d ) (1 9 8 3 ).
49. O h io  v . R ob e rts , 448 U .S . 56, 67-68 (1 9 8 0 ).



declarations.50 Interestingly, the Kansas law requires unavaila­
bility, while the Washington law does not. The Supreme Court 
has held that subsequent cross-examination of the declarant at 
trial satisfies the Confrontation Clause.51 Nevertheless, the 
state or federal jurisdiction must establish some provision for 
admitting the evidence under the hearsay rule. It is difficult to 
discern from the Kansas statute whether the drafters of the pro­
vision erroneously considered only Ohio v. Roberts,52 an unavail­
ability case, or whether they intended to exclude the hearsay 
declarations of available child witnesses. The statutes also dif­
fer in that the Washington law is limited to only incidents of sex­
ual abuse and establishes an age limit of nine, a time which 
precedes significant developmental gains in cognitive, social, 
and sexual maturity.53

Aside from these differences, however, the Washington and 
Kansas laws are basically the same. Both laws recognize the *
need for and establish a new hearsay exception for a child’s out- 
of-court statements of abuse. Both clearly rely on the necessity 
and reliability standards of Ohio v. Roberts as a means of with­
standing Confrontation Clause challenges. Whether these laws 
will ultimately be upheld as constitutional is otill a matter of 
speculation.

Child Courtrooms a n d  Videotaped Depositions

There is a second type of proposal for admitting a child’s 
statements of sexual abuse into evidence. Although this propo­
sal involves admitting hearsay testimony, it is conceptually dif­
ferent from the approach adopted by Washington and Kansas.
This second proposal has many variants, but generally involves 
the use of closed circuit or videotaped interviews and deposi­
tions which are offered into evidence at the criminal trial. Such 
procedures usually permit cross-examination of the child victim, 
but prohibit direct confrontation.54 The child victim is thereby 
insulated from the trauma of repetititous courtroom 
testimony.55

10 The John M arshall Law  Review [Vol. 18:1

50. Th is  "corroboration” requirem ent should not be confused with the 
controversial lav-s requiring additional evidence to "corroborate" the child 
complainant's account.

51. Nelson v. O ’Neill, 402 U.S. 622 (1971); California v. Green. 399 U.S. 149 f  
(1970), on remand, sub. nom. People v. Green, 3 Cal. 3d 981, 479 P.2d 998, 92
Cal. Rptr. 494 (1971), cert, granted  Green v. California 404 U.S. 801 (1972).

52. 448 U.S. 56 (1980).
53. See in fra  notes 168 to 202 and accom panying text.
54. Libai, supra  note 8; Parker. Child Witnesses, supra  note 2; Proving 

Parent-Child Incest, supra  note 8.
55. See supra  note 31.
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This second proposal takes many different forms, ranging on 
a continuum from a formal deposition with full cross-examina­
tion in the physical presence of the defendant, to a videotaped 
interview in a playroom between the child victim and a trained 
social worker.56 Modern commentators who favor such alterna­
tives often credit David Libai57 for underscoring the plight of the 
child victim-witness and initiating legal reforms. After docu­
menting the problem of child sexual abuse and noting the often 
deleterious effects of classical legal intervention, Libai offered 
several proposals to protect the child victim in the course of le­
gal proceedings. He urged that the initial interview with the 
child victim be conducted by a specially trained police officer 
and that the interview be taped and later admitted into evi­
dence.58 He also suggested that under certain circumstances 
the child victim should be declared unavailable to testify. A n­
other Libai proposal involved a special child courtroom which 
would ensure a less intimidating environment.59

Inspired by Libai, Dustin Ordway advocated that the child 
victim’s only contact with the legal system be through a social 
worker.60 All intervi':‘, -ould be taped. If legal proceedings 
progressed, all inquirL_ would be submitted by attorneys to the 
social worker who would then question the child. After viewing 
videotaped responses, attorneys could again submit questions 
through the social worker until the social worker felt that the 
limit of reasonable inquiry had been reached. Ordway’s is one 
of the most liberal and non-traditional proposals and, according 
to Ordway, should apply only to incest cases.61

One of the most recent, comprehensive and scholarly pro­
posals has come from Jacqueline Parker.62 Her model act re­
fines and augments several of Libai’s proposals. She advocates 
that the child be protected and interviewed by a child hearing 
officer (CHO) who is an attorney, specially trained in child psy­
chology, social work, clinical interviewing, and nursing. Parker’s 
is a far ranging proposal which allows the court to make various 
modifications to standard procedures at which the child would 
normally be required to testify and submit to cross-examination. 
One such procedure would be a special deposition taken in a 
child hearing courtroom (CHC) which would include only the

■56. Proving Parent-Child Incest, supra  note 8.
57. See Libai, supra  note 8, at 1000.
58. Id. at 1002.
59. Id. at 1024-25. Th e  defendant would be required to be seated outside 

the physical presence of the child, behind a one way mirror.
60. Proving Parent-Child Incest, supra  note 8.
61. Id.
62. Parker, Child Witnesses, supra  note 2.
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judge, child victim, CHO, and perhaps a trusted adult.63 The de­
fendant and members of the public would sit behind a one-way 
mirror. Actual questioning both on direct and cross-examina­
tion would be conducted bv the C H O  or by the parties' attor­
neys, with the C H O  reserving the right to disallow or rephrase 
questions which are too harsh or upsetting for the child. This 
special deposition would be admissible in lieu of live testimony 
under the rationale that, by participating in the deposition pro­
cedure, the defense has waived the right to any furter cross-ex­
amination, and that the judge, by granting the request for a 
deposition, has deemed the child “psychologically unavailable" 
to testify at a subsequent trial.64 Under the hearsay doctrine, 
the deposition would be admitted as prior testimony based on 
the unavailability of the witness. In addition to this deposition 
procedure, Parker would also allow for testimony at trial, but 
only in the special child hearing courtroom. Even during this 
phase of testimony, Parker suggests that portions of taped inter­
views between the C H O  and the child victim could be intro­
duced in lieu of live testimony when questions during cross- 
examination have previously been posed by the C H O  in other 
taped proceedings or interviews.65 Parker also advocates expan­
sion of the spontaneous utterances or res gestae exception to the 
hearsay rule to include child reports of abuse.66 This additional 
proposal is similar to the Washington and Kansas state laws; the 
difference is that Parker would simply expand the res gestae ex­
ception rather than trying to establish a new hearsay 
exception.67

The public policy interest in protecting child victims of sex­
ual assault is not limited to the United States. In fact the United 
States would be rather embarrassed to compare its treatment of 
child victims to that of its European allies.60 However, foreign

12 The John M arshall Law  Review  |Vol. 18:1

63. Id.
64. Id. at 668-69.
65. Id. at 670.
66. Id. at 674-77.
67. To  date, at least 4 states have some type of provision which allows 

for the videotaped.deposition of a child victim  of sexual abuse. See supra 
note 9. New Mexico, for example, provides that such  a deposition is admis­
sible into evidence as an exception to the hearsay rule if the child is unable 
to testify without suffering unreasonable and unnecessary mental or em o­
tional harm. N.M.R. C rim . P. (Dist. C t.) Rule 29.1(a) (1980). However, un­
like Parker's Model Act, the New Mexico statute stipulates that the 
defendant be present, represented by counsel and given an adequate oppor­
tunity to cross-examine at the deposition. Even  in the course of drafting 
this provision, serious questions were raised about the constitutionality of 
not requiring an available witness to confront the accused at trial. See infra 
text accompanying notes 67 to 167.

68. Scandinavian countries, which have preserved the right to confron­
tation, use specially trained police women to investigate child  reports of

ces
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judicial systems are not constrained by the Confrontation 
Clause of the sixth amendment of the United States Constitu­
tion. To institute similar systems in this country, one must ad­
dress the complex and confusing relationship between the 
hearsay doctrine and the Confrontation Clause. Although 
Libai’s original proposals have stimulated much interest in this 
country, Parker 09 accurately notes that his legal analysis is out­
dated and weak, particularly in his attempts to analogize be­
tween the sixth and first amendments. Subsequent 
commentators, like Ordway and Parker who admire Libai more 
as a child advocate than a legal scholar, have adopted Libai’s 
reform proposals while developing more updated and convinc­
ing rationales. Their arguments for admitting into evidence 
taped interviews and special depositions are, on the surface, 
very seductive, and are as follows:

In Ohio v. Roberts the Supreme Court approached the problem of 
reconciling the Confrontation Clause with the hearsay rule by es­
tablishing the criteria of unavailability and indicia of reliability. 
Proposals for admitting into evidence taped interviews and special 
depositions meet both of these tests. The unavailability test is met 
because the nature of the crime and the trauma of subsequent tes­
timony renders the child victim “psychologically unavailable." 
Even if the child is literally available to testify at trial, surely the 
societal costs of traumatizing child victims are just as severe as the 
undue delay or cost of obtaining out-of-state witnesses. The relia­
bility test is also fulfilled because specially structured taped inter­
views and depositions which provide for the substantial equivalent 
of cross-examination, imbue this type of hearsay testimony with a 
very high degree of reliability. This degree of reliability, provided 
by substantial cross-examination, even exceeds the reliability of 
other hearsay exceptions, which have been admitted in the past 
over Confrontation Clause challenges.70

child sexual abuse. In Stockholm  these special police officers are actually 
nurses. Th e  child’s statements are tape recorded with the goal of reducing 
the need for the child to repeat his story. Melton, Procedural Reforms. 
supra  note 3, at 185,195 n. 8. England provides that the deposition of a child 
may be admitted into evidence in lieu of live testimony when the court finds 
evidence that the process of testifying would endanger the child’s life or 
health, Parker, Child Witnesses, supra  note 2, at 680. Th e  most progressive 
system for protecting child victims of sexual abuse was instituted by Israel 
in 1955. Melton, Procedural Reforms, supra  note 3, at 185,195 nn. 4-7. In any 
sex offense case involving a child under 14, a specially trained youth exam­
iner interviews the child. No interrogation of the ch ild  or testimony by him 
may occu r without the approval of the youth examiner. Children  testify in 
only 14% of the cases. Usually only the youth examiner appears in court. 
D. Reifen, Court Procedures in Is rae l to Protect Child-Victims o f  Sexual As­
sault in 3 V ic t im o lo g y : A  N ew  F o c u s  106 (I. Drapkin & E. Viano eds. 1975).

69. Parker, Child Witnesses, supra  note 2, at 646-47.
70. Th is  argument is a sum m ary of the reasoning offered in Parker, 

Child  Witnesses, supra  note 2 and Proving Parent-Child Incest, supra  note 8. 
Oddly, Parker only briefly references Roberts. She does cite, however, the 
line of cases leading to Roberts. Relying on earlier commentary, she pri­
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There are several problems ":‘h this reasoning. These 
problems will be analyzed in the next part which discusses R o b­
erts and the Supreme Court’s attempt to reconcile the hearsay 
rule with the Confrontation Clause. The two hearsay proposals 
for child victims of sexual abuse, one establishing a new hearsay 
exception and the other advocating the use of special deposi­
tions, rely on Roberts for their justification. A n  understanding of 
the Court’s approach in Roberts therefore is essential to assess 
the constitutionality of these two new hearsay proposals.

III. H e a r s a y ,  t h e  C o n f r o n t a t i o n  C l a u s e  a n d  C r o s s -  
e x a m in a t i o n

Reconciling the Confrontation Clause with the hearsay rule 
is a complex and confusing problem.71 In fact, there have been 
only nine major decisions rendered by the Supreme Court on 
this subject since 1965.72 The Court itself has acknowledged the 
slow formulation of a clear policy:

T ru e  to the com m on-lav; tradition, the  p ro cess has been gradual, 
building on past decisions, draw ing on n ew  experience, and re­
sponding to changing conditions. T h e  C o u r t  has not sought to 
"map out a theory  o f the  Con fron ta tion  C la u se  that w ou ld  deter­
m ine the validity o f all hearsay ‘excep tions.’ 1,73

The common-law doctrine against hearsay is riddled with 
exceptions.74 The Confrontation Ciause of the sixth amendment 
states: “In all criminal prosecutions, the accused shall enjoy the 
right. . . to be confronted with the witnesses against him.”75 
Taken literally, the Clause would render all hearsay exceptions 
inadmissible. This approach has long been rejected by the 
Court, which instead interprets the Clause as reflecting a “pref­
erence for face-to-face confrontation at trial, and that ‘a primary 
interest secured by (the provision) is the right of cross-examina-

marily views unavailability as the touchstone of the Confrontation Clause 
while minimizing the reliability issue.

71. Few  tasks in criminal evidence are more perplexing than to de­
scribe the effect of the Confrontation Clause of the Sixth Am endm ent 
upon the hearsay doctrine. Signals from the Suprem e Court point in 
different directions, the views of com mentators differ, and while the 
subject is as potentially vast as the hearsay doctrine itself, benchmarks 
in the form of authoritative decisions are few and far between.

4 D. L o u i s e l l  & C . M u e l l e r ,  F e d e r a l  E v id e n c e  § 418 at 123 (1980).
72. Id. at 133.
73. Ohio v. Roberts, 448 U.S. 56, 64-65 (1980) (quoting California v. Green, 

399 U.S. 149, 162 (1970)).
74. F ed . R . E v id . art. VIII, Advisory Com m ittee's Note, Introductory 

Note, at 89 (W est 1975).
75. U.S. C o n s t , amend. VI.
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tion.’ ”76 The right of confrontation is not absolute and may give 
way to competing public policy interests.77 In those nine ca’ses 
since 1965, the Court has tried to reconcile the Confrontation 
Clause with the hearsay doctrine and considerations of public 
policy.78

Ohio v. Roberts79 represents the Court’s most recent at­
tempt to accomplish this difficult task. Roberts, although the 
leading case, is not original in its analysis or interpretation of 
the Confrontation Clause. Rather it represents an articulation 
and clarification of themes developed in prior cases. In Roberts, 
the Court noted the divergence of scholarly commentary and 
forcefully stated that it does not intend to “start anew” its Con­
frontation Clause analysis.00 Therefore, Roberts may be consid­
ered “highly significant as an expositor of the Confrontation 
Clause."81

The facts in Roberts are notable in that they differ markedly 
from the fact situation which will usually be presented under 
the two new hearsay proposals for child reports of sexual abuse. 
Roberts involved prior (preliminary hearing) testimony of a wit­
ness who was physically unavailable to testify at trial. This form 
of hearsay is different than the type of “excited utterance” 
which would be admitted under the Washington and Kansas 
state laws. It is also different from formalized child depositions 
intended for use at trial.82

The Supreme Court held that the prosecution made a good 
faith effort to locate the witness and that the preliminary hear­
ing testimony, although not formal cross-examination, bore the 
substantial equivalence of cross-examination to establish its re­
liability. The Court used the criteria of unavailability and relia­
bility to set forth a general approach for reconciling the hearsay 
doctrine with the Confrontation Clause:

In  sum, w h en  a hearsay decla ran t is not p resen t for cross-exam ina­
tion at trial, the  Con fron ta tion  C la u se  norm ally  requires a show ing 
that he is unavailable. E v e n  th en  his sta tem en t is adm issib le only 
if it bears adequate “indicia  o f reliability.” Reliab ility  can  be in ­
ferred w ithou t m ore in a case w here  the  ev idence  falls w ith in  a 
firm ly rooted hearsay exception. In  o ther cases, the ev iden ce  m ust 
be excluded, at least absent a show ing o f particu larized  guarantees

76. Ohio v. Roberts, 448 U.S. 56, 63 (quoting Douglas v. Alabama, 380 U.S. 
415,418(1965)).

77. Id.
78. See supra  note 71, at 133.
79. 448 U.S. 56 (1980).
80. Id. at 67 n.9.
81. L o u i s e l l  & M u e l l e r ,  supra  note 71, § 418 at 150 (1980).
82. Ohio v. Roberts, 448 U.S. 56 (1980).

•ci.'SiA - . -jStAisi*.
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How  w e ll do the two new  hea rsay  p rop o sa ls  fo r  ch ild  re p o rts  
o f sexua l abuse con fo rm  to the ho ld in g  in  Ohio v. R ob e rts? The 
firs t p roposa l, es tab lish ed  by W ash ing ton84 and K an sa s ,85 re ad  
lite ra lly , con fo rm s qu ite  w e ll to  th e  Roberts  s tanda rd s . T h is  is 
not su rp ris ing  since both  sta tu tes w ere c a re fu lly  d ra fted  w ith 
Roberts in m ind. T he W ash ing ton  state law , fo r  exam p le , adm its 
su ffic ien tly  re liab le  h ea rsay  w h e th e r the d ec la ran t is ava ila b le  
o r  not. noberts  seem s to re q u ire  u n ava ila b ility  because, u n d e r 
the facts o f that case, th e re  w ere no m eans to c on fron t the h e a r­
say d ec la ran t th rough the p rocess o f c ross-exam ina tion . H ow ­
ever, in  the lin e  o f  cases lead ing  to Roberts ,66 the C ou rt had 
ind icated that subsequen t c ro ss-exam ina tion  o f  the h e a rsay  de­
c la ran t at tr ia l w ou ld  sa tis fy  the C on fro n ta tion  C lau se , because, 
unde r such circum stances, the d e fend an t does have the op p o r­
tu n ity  to con fron t the w itness against h im . I f  the w itness is u n ­
ava ilab le , then  both  sta tu tes re q u ire  a find ing  o f p a rt ic u la r iz e d - 
re lia b ility  w h ile the W ash ing ton  state law  a lso  re q u ire s  c o r­
rob o ra ting  evidence o f the act to p ro te c t both  con fron ta tion  and 
due p rocesss in te re s ts . T hus , in  th e  case o f a h e a rsa y  d ec la ran t 
who does no t te s tify  a t the p roceed ing , bo th  law s appea r to m ee t 
the necessity  and re lia b i li ty  s tanda rd s o f Roberts.

The fact th at the W ash ing ton  and  K an sa s  h e a rsay  excep ­
tions adopted the Language o f  Roberts , how ever, does not gu a r­
an tee the con s titu tion a lity  o f  the new  excep tions . Robe rts  le ft  
m any questions unansw ered . F o r exam p le , w hat constitu tes u n ­
ava ilab ility ? In  Roberts, th a t issue w as c lea r. T he  w itness cou ld  
not be loca ted  and th e  o n ly  re la te d  question  was w h e th e r the 
p rosecu tion  m ade a re a son ab le  and  good fa ith  e ffo rt to loca te  
her. N eve rthe less , th e re  a re  m any d iffe ren t w ays to v iew  a ch ild  
v ictim  as unava ilab le  to te s tify . T he case o f a ch ild  v ic tim  w ho is 
too traum a tized  to te s tify  o r  who re fu se s  to te s tify  appea rs to 
constitu te un ava ila b ility  and  is con s is ten t w ith ev id en tia ry  de fi­
n itions o f  u n ava ila b ility .87 W ha t ab ou t the ch ild  v ic tim  o f incest 
who re tra c ts  h e r o r h is s to ry  p r io r  to  t r ia l?88 T h is  s itu a tion  is a 
typ ica l one and ra ise s  the odd con stitu tion a l p o ss ib ility  o f  de­
c la ring  a v ictim -w itness un ava ila b le  due to  a fo rm a l recan ta tion

83. Id . at 67.
84. W a s h . R e v . C o d e  A n n . § 9A.44.120 (W est Supp. 1984).
85. K a n .  S t a t .  A nn . § 60-640(dd) (1983).
86. See supra note 58.
87. F e d . R . E v id . 804(a)(2); F e d . R . E v id .  804(a)(4).
88. See in fra  text accom panying notes 67 to 167.
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of trustw orth iness.83

Roberts an d  the C h ild  Victim  D ec la ran t
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as a m eans o f adm itting the h ea rsay  ve rs ion  o f the o rig in a l 
charge. One state sup rem e cou rt has re cen tly  a llow ed  expe rt 
testim ony as to w hethe r a ch ild ’s recan ta tion  o f a rape  accusa­
tion against h e r fa th e r was cong ruen t w ith  a pa tte rn  o f in- 
tra fam ilia l sexua l abuse .39

Another question  pe rta in s to the good fa ith  e ffo rt to m ake a 
chi', w itness ava ilab le  to te s tify . In  the case o f an ou t-o f-sta te  
w itness, lik e  Roberts, it m ight in vo lv e  send ing  subpoenas and 
try ing  to locate the w itness. In  a case o f  ch ild  abuse, cou ld  it 
invo lve having to re fe r  the ch ild  to a spec ia l incest coun se lo r to 
he lp  the ch ild  fe e l m ore  com fo rtab le  abou t te stify ing  in  court? 
And then there is the concept o f “ p sycho log ica l un ava ila b ility .”  
Can an ava ilab le  w itness be re nd e red  un ava ilab le  to te s tify  be­
cause there  is a p rob ab ility  th a t he o r  she w ill su ffe r psycho log i­
cal damage du ring the p rocess o f  testify ing? T he re  is som e 
language in Roberts  which suggests that un ava ilab ility , in  the 
sens 2 o f physica l absence, is not a lw ays requ ired . Th is d ictum  
re fe re s  to Dutton v. E vans,90 one o f the m a jo r cases p r io r  to R ob ­
erts, in  which “ the C ou rt foun d  the u tility  o f t r ia l con fron ta tion  
so rem ote  that it did no t re q u ire  the p rosecu tion  to p roduce a 
seem ing ly ava ilab le  w itness . ’’91 I t  w ou ld  be d ifficu lt to app ly  
th is d ictum  to cases o f  ch ild  se xu a l abuse in  w h ich the ch ild  vic­
tim  is u su a lly  the key  and o ften  the o n ly  w itness against the de­
fendan t. N a tu ra lly , m any ch ild  r ig h t ’s advocates and m en ta l 
h ea lth  p ro fe ss ion a ls  w ou ld  lik e  a il o f these questions regard ing  
unava ilab ility  to be re so lved  ir. fa v o r o f th e  ch ild  victim . R ob ­
erts, however, le ft m ost o f th ese  questions unansw ered .

T he re  are ju s t as m any unan sw ered  questions regard ing  
“ indicia o f re lia b ility ”  in  cases o f ch ild  se xu a l abuse . Roberts  
suggests tha t re lia b ility  can be in fe rre d  w hen the evidence fa lls  
w ith in a firm ly  ro o ted  h ea rsay  excep tion ; o therw ise a show ing o f 
pa rticu la rized  guaran tees o f tru s tw o rth in e ss  is re q u ire d .92 R ob ­
erts, however, m ay no t re a l ly  be on p o in t w ith  the W ash ington 
and K ansas statu tes . H ow  cou rts w ill assess the re lia b ility  o f 
ch ild ren  too frig h tened  to te s tify  o r  who re tra c t th e ir s to rie s is 
unknown. W ill e xpe rt te s tim ony  on typ ica l incest dynam ics be 
adm iss ib le  to he lp  assess the re lia b ili ty  o f bo th  th e  hea rsay  dec­
la ra tion  and the re trac tion ? O ften  th e  sam e expe rt who firs t 
hears the ch ild ’s re p o rt w ill la te r  assess its re lia b ility . W ha t ro le  
w ill th is expe rt p la y  in  es tab lish in g  re lia b ility ?

89. State v. Middleton, 294 Or. 427, 657 P.2d 1215 (1983).
90. 400 U.S. 74 (1970).
91. Roberts, -148 U.S. at 65 n.7.
92. Id. at 67.
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In summary, although it may be easy to see that the new 
Washington and Kansas hearsay exceptions conform to the 
wording of Roberts, Roberts is not a child abuse case, nor did it 
struggle with the difficult issues which arise under the Washing­
ton and Kansas hearsay exceptions. In fact, Roberts establishes 
phrases which are rather vague and subjective, as are many 
newly pronounced principles of constitutional interpretation. 
Unavailability must be established by good faith and reasonable 
efforts. Reliability must be established by certain “indicia of re­
liability" and “guarantees of trustworthiness.” What Roberts re­
ally means, and how it will be applied in cases of child sexual 
abuse, if at all, remains unanswered.

Videotaped Depositions a n d Roberts: “Is it Hearsay?"

Proposals for admitting into evidence taped interviews and 
special depositions in cases of child sexual abuse also rely heav­
ily on Roberts for their justification.93 The basic argument is 
that a child victim is rendered “psychologically unavailable” to 
testify, and that taped interviews and deposition procedures, 
which have a substantial equivalence of cross-examination, 
guarantee a veiy high degree of reliability.9-1 This reliance on 
Roberts appears straightforward, but there are several problems 
with this type of reasoning. First, it expands the notion of un­
availability far beyond the holding in Roberts. Second, to argue 
that the prior testimony exception is reliable is unconvincing. 
Depositions have always been acknowledged as highly reliable 
but are relegated to the judicial preference for live testimony. 
Third, it confuses and ignores the public policy interests and 
considerations which distinguish depositions from other forms 
of hearsay. Finally, it ignores the real issue in advocating the 
use of taped interviews and depositions which is the balancing 
of interests between protecting the child victim and the judicial 
preference of available witnesses. Sole reliance on Roberts, in 
an attempt to conform to Roberts, m a y  not be necessary and 
may confuse the examination of important competing public 
interests.

The notion of psychological unavailability is radically differ­
ent from the kind of physical unavailability which the Roberts 
court considered. Ma n y  evidence codes, such as the Federal 
Rules of Evidence, recognize that a witness may be unavailable 
due to a then existing mental illness or infirmity.95 But the con­
cept of psychological unavailability is meant to be broader in

93. Proving Parent-Child Incest, supra  n o te  8.
94. See supra  note  70 and  accom pany ing  tex t.
95. F e d . R . E v id . 8 0 4 (a ) (4 ) .
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scope and w ou ld  be in voked  fo r m any ch ild ren  so le ly  because 
the experience o f te s tify ing  m ight p roduce fu r th e r psycho log ica l 
h a rm .90 At th is po in t, “ p sycho log ica l u n ava ila b ility "  becomes 
m ere ly  a way o f using the language in R obe rts  to a sse rt th at the 
unava ilab ility  re q u irem en t o f Robe rts  sh ou ld  be ba lanced 
against the competing state in te re s t in  p ro tec ting  ch ild  victim s 
o f sexua l abuse .97

The Roberts c r ite rion  o f  u n ava ila b ility  is thus supposed ly  
overcom e by the no tion  o f “ psycho log ica l u n ava ila b ility ."  Once 
th is hu rd le  is c lea red , the Roberts  c r ite rion  o f "ind ic ia  o f  re lia b i l­
ity " seems eas ily  sa tis fied  because the p roposed  taped ch ild  in ­
terview s and depositions a llow  fo r  the “ sub stan tia l equ iva lence 
o f c ross-exam ination " 98 in  the fo rm  o f questions subm itted  to 
the ch ild . The basic p rob lem  w ith h e a rsay  is th a t it u su a lly  
lacks the p rotections o f  liv e  te stim ony w h ich re q u ire  the w itness 
to testify : ( 1 ) u n de r oa th , ( 2 ) in the p e rso n a l p resence o f the 
tr ie r o f fact and (3 ) sub jec t to c ross-exam ina tion . T oday , h e a r­
say ana lysis tends to cen te r on c ross-exam in a tion .09 To ab so ­
lu te ly  requ ire  a ll th ree  cond itions and ban  a ll h ea rsay  w ou ld , 
however, deprive the t r ie r  o f fact o f p rob a tiv e  evidence. The 
common law so lu tion  has been to es tab lish  a ru le  against h e a r­
say bu t to adm it se ve ra l necessa ry  excep tions un d e r c ircum ­
stances which th eo re tic a lly  guaran tee tru s tw o rth in e ss . 100 W h ile  
the C on fron ta tion  C lau se  is m eant to exc lud e  som e fo rm s o f 
hearsay , the Sup rem e C ou rt has re p ea ted ly  recogn ized  the “ t ru ­
ism  that ‘h ea rsay  ru le s  and  the C on fro n ta tion  C lau se  a re  g ene r­
a lly  designed to p ro tec t s im ila r va lu es . . .and  stem  from  the 
same roo ts .’ ” 101 A c tu a lly  the necessity  and  re lia b ili ty  c rite ria  o f 
Roberts are not m uch d iffe ren t th an  the u su a l com m on law  ra t io ­
na les fo r  a llow ing h ea rsay  excep tions . 102 A dvocates o f  taped  in ­
te rview s and depos itions argue th a t th ey  a re  re lia b le  because 
they contain the recogn ized  p ro tec tion s o f liv e  te s tim on y . 103 
Fu rth e rm o re  th is type o f p rop o sa l is sa id  to p rov ide  a m uch

96. Melton, . i  Psycholegal Dilemma, supra  note 3; see in fra  text accom ­
panying notes 67 to 167.

97. See in fra  text accom panying notes 67 to 167.
98. Roberts, 448 U.S. at 67-73.
99. F ed . R . E v id . art. VIII, Advisory Com m ittee’s Note, Introductory 

Note-, see also Roberts, 448 U.S. at 70.
100. Ohio v. Roberts, 448 U.S. 56, 67 (1980). See E . C le a r y ,  M c C o rm ic k  

o n  E v id e n c e  & 244 ( 2d ed. 1972) (history of r u le ) .
101. Ohio v. Roberts, 448 U.S. 56, 67 (1980).
102. Gutman, Academic Determinism: The D ivision o f  the B i l l o f  Rights, 

54 S. C a l.  L. R ev . 295,331-55 (1981); see in fra  notes 67 to 167 and accom pany­
ing text.

103. See Parker, Child Witnesses, supra  note 2, at 695; Proving Parent- 
Child Incest, supra note 8, at 149-51..
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greater degree of reliability than other hearsay exceptions 
which lack all three conditions of live testimony and which the 
Supreme Court has repeatedly allowed over Confrontation 
Clause challenges.104

The problem with this type of analysis is that it ignores, for 
no apparent reason, the important policy issue of regularly us­
ing taped depositions of available witnesses as a substitute for 
the trial process. The fact that deposition testimony is just as 
good as or better than other forms of hearsay is therefore uncon­
vincing. Deposition testimony has long been acknowledged to 
be one of the most reliable forms of hearsay, yet it is usually 
admitted only under strict standards of unavailability.105 Per­
haps the area of confusion here is that a deposition, although 
technically hearsay under the prior testimony exception, is con­
ceptually different than most forms of hearsay and implicates 
related, but different policy interests. This difference creates 
the supposed logical inconsistencies identified by commentators 
when they assess the constitutionality of new forms of deposi­
tions by relying on a case such as Roberts.106

104. Su ch  exceptions include dying declarations, see Ohio v. Roberts, 448 
U.S. 56,64 (1980) and excited utterances, see United States v. Iron Shell, 633 
F.2d 77 (8th Cir. 1980).

105. See supra  note 95.
106. M cCorm ick  includes depositions (depositions to preserve evidence 

only) in the definition of form er testimony and notes that deposition testi­
mony may be classified, depending upon the precise formulation of the rule 
against hearsay, as an exception to the hearsay prohibition or as a class of 
evidence in which the requirem ents of the hearsay rule are complied with.
C . M c C o rm ic k , L a w  o f  E v id e n c e  § 254, at 614 (2d ed. 1972). See, e.g., F e d . R. 
C r im . P. 15. Wigmore favored this latter position, w hich  is interesting, given 
Wigmore's minimization and misinterpretation of the Confrontation 
Clause. C. M c C o rm ic k , L aw  o f  E v id e n c e  § 254, at 614; 5 W ig m o re , E v i ­
d e n c e  131 (3d ed. 1940); see a lso  Gutm an, supra  note 102. M cCorm ick  takes 
the former position, that deposition testim ony is hearsay, for the reason 
that it is the familiar usuage to the profession and that it facilitates the 
wider admissions of form er testimony under a liberalized exception. C. M c ­
C o rm ic k , supra, § 254, at 614-15. He "does however emphasize the need for 
further reform. L ik e  the modern advocates of taped child depositions, M c­
Corm ick  realizes that, com pared to other hearsay exceptions such as ex­
cited utterances, the restrictions upon declarations in the form of sworn 
testimony seem ‘fantastically strict." C. M c C o rm ic k , supra  § 261 at 626. 
M cCorm ick's solution is to urge liberality under the former testimony, by 
suggesting that the standard of unavailability of the witness should be no 
more exacting than that for depositions under the Federal Rules of C ivil 
Procedure, with this caveat: “In criminal cases, the constitutional right of 
confrontation imposes stricter standards of unavailability." C. M c C o rm ic k , 
§ 261 at 626.

One com m entator who advocates the liberal use of videotape in crim i­
nal proceedings, takes a more radical position and argues that Confronta­
tion Clause considerations may not even be pertinent:

[T ]h e  “trial" includes both the taping session and the presentation 
of the tape to the jury. Th e  “court" includes both the room in which the 
jury observes the testimony and the room in w hich the testimony was

. • * ’ - - - -- _  ' U , ’ .
• v - l V  W * .  /
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The foregoing an a ly s is  is not o ffe red  to d iscourage the use o f 
v ideotaped depositions in  cases o f  ch ild  abuse , bu t to suggest 
that re liance  on the Roberts u n ava ila b ility  and re lia b ility  s tan ­
da rds is m islead ing . The concept o f psycho log ica l u n ava ila b ility  
w ill u su a lly  m ean lit t le  m o re  than  that th e re  a re  im po rtan t com ­
peting pub lic po licy  in te re s ts  in p ro tec ting  ch ild  v ictim s o f sex-

taped. For these same reasons, questions of availability to not arise. 
Th e  witness is available, and he is testifying before the jury.

Barber L Bates, Videotape in C rim ina l Proceeding, 25 H a s t in g s  L . J. 1017, 
1037. Th is  "modern" interpretation sounds more like W igm ore’s almost an­
cient view of both former testimony and the Confrontation Clause, which 
M cCorm ick  and the Suprem e Court have soundly rejected. California v. 
Green, 399 U.S. 149,155 (1970); C . M c C o rm ic k , supra, § 254 at 614; 4 J. W e in ­
s te in  i- M. B e r g e r ,  W e in s t e in ’s  E v id e n c e  § 800104), at 800-19 (1979). Y e t it 
is argued that the electronic deposition, like the new personal computer, is 
“a tool for m odem  times," w h ich  allows for accurate preservation of evi­
dence, testimony under oath, cross-examination, and demeanor evidence. 
Som e even speculate whether the right of confrontation was an attempt to 
secure these guarantees of reliability in a pre-technological society. Parker, 
Child Witnesses, supra  note 2, at 695. A lthough the more psychologically 
minded may still feel that the pre-technological requirem ent of face-to-face 
onfrontation with the defendant and jury  adds an important dimension to 
•e reliability of testimony. See, e.g., United States v. Benfield, 593 F.2d 815 

(8th Cir. 1979).
Th is  argument, that videotaped depositions and interviews are just as 

good as other forms of hearsay or even the trial process itself, confuses im ­
portant considerations of public and judicial policy. Th ese  considerations 
are clearly expressed in the Advisory Com m ittee's note to the former testi­
mony exception to the federal hearsay rule, w hich  explains why former tes­
timony, although highly reliable, is included under Rule 804 (declarant 
unavailable) instead of Rule 803 (availability of declarant immaterial): 

Form er testimony does not rely upon some set of circum stances to sub­
stitute for oath and cross-examination, since both oath and opportunity 
to cross-examine were present in fact. Th e  only missing one of the 
ideal conditions for the giving of testimony is the presence of the trier 
and opponent ("demeanor evidence"). Th is  is lacking with all hearsay 
exceptions. Hence it may be argued that form er testimony is the 
strongest hearsay and should be included under Rule 803. . . . H ow ­
ever, opportunity to observe demeanor is what in a large measure con ­
fers depth and meaning upon oath and cross-examination. . . .  In any 
event, the tradition, founded in experience, uniformly favors produt-ion 
of the witness if he is available. Th e  exception indicates continuation of 
the policy. Th is  preference for the presence of the witness is apparent 
also in rules and statutes on the use of depositions, w hich  deal with 
substantially the same problem.

F ed . R. E v id . 804, Advisory Com m ittee’s Note, at 270 (W est 1983).
Assessed against these policy interests, the argument that special child 

depositions would be just as or reliable than other forms of hearsay seems 
less cogent. E ven  the use of videotape, w hich  would in part overcom e the 
absence of demeanor evidence, could probably not satisfy the policy prefer­
ence for the presence of available witnesses. A n y  notion of psychological 
unavailability would have to be carefully defined' and limited to preserve 
this policy. There  is adequate precedent for using depositions for highly 
traumatized and essentially unavailable witnesses such  as rape victims. A t 
the other end of the continuum  it is difficult to imagine a victim  of any sex­
ual or other violent crim e who could not make a strong argument for “psy­
chological unavailability.



ual abuse. To assert that videotaped or closed-circuit 
depositions are just as reliable as other admissible hearsay-ig­
nores the policy preference for the presence of available wit­
nesses. The proper justification for admitting into evidence 
specially taped child depositions and interviews is that the 
strong public policy interest in protecting child victims of sexual 
assault should be balanced against the strong public policy in­
terest which favors the presence of available witnesses. Unfor­
tunately, the Supreme Court, in its analysis and interpretation 
of the Confrontation Clause, has left no possiblity of this kind of 
“balancing test," except to assert, somewhat unconvincingly, 
that a strict analysis of unavailability and indicia of reliability 
will adequately accommodate all competing interests.107 More­
over, the Court has been emphatic in declaring its intention not 
to begin its Confrontation Clause analysis anew.108 Therefore, it 
is not surprising that advocates of special depositions for child 
victims of sexual abuse have felt the need to present their views 
only in terms of the unavailability and reliability language of 
Roberts.

There are several ironies that result from the Court’s at­
tempt to reconcile the hearsay doctrine with the Confrontation 
Clause. One such irony involves the constitutional support that 
the two hearsay proposals for child victims will probably re­
ceive. The Washington and Kansas statutes, which simply cre­
ate a n e w  hearsay exception, will probably be held 
constitutional, although they lack all of the protections of live 
testimony: oath, demeanor evidence and cross-examination. 
O n  the other hand, the second proposal, which favors the use of 
videotaped depositions and preserves all three of these condi­
tions will probably receive less constitutional support.

Nick, Iron Shell a n d  Benfield

Two recent cases in the same federal circuit indicate how 
differently the same court can approach Confrontation Clause 
issues raised first, by a recognized exception to a hearsay rule, 
and second, by a special closed-circuit, videotaped deposition. 
Both cases are analogous to the two new hearsay proposals for a 
child's statements for sexual abuse. United States v. Iron 

Shell109 involved hearsay admitted under established excep­
tions to the federal hearsay rule, but it was the kind of hearsay 
that would be admitted under the new Washington and Kansas

107. See in fra  note 172 and accom panying text; see also  Ohio v, Roberts, 
448 U.S. 56, 65 (1980).

108. Roberts, 448 U.S. at 66 n.9.
109. 633 F.2d 77 (8th Cir. 1980).

The John M arsha ll Law  Review [V o l. 18:1

—' -  - -iadFssffj at



| V o l. 18:1 1934J Sexua lly  Abused Children: Hearsay Exceptions 23

closed-circuit 
•ible hearsay ig- 
if available wit- 
' into evidence 
,‘\vs is that the 
• ictims of sexual 
public policy in- 
itnesses. Unfor- 
d interpretation 
ty of this kind of 
unconvincingly, 
cia of reliability 
.erests.107 More- 
its intention not 
i°8 Therefore, it 
jsitions for child 
;sent their views 
ity language of

i the Court's at- 
le Confrontation 
mal support that 
vill probably re- 
hich simply cre- 
bably be held 
otections of live 
Dss-examination. 
favors the use of 
; of these condi- 
jupport.

uit indicate how 
rontation Clause
0 a hearsay rule, 
aped deposition. 
iv proposals for a
1 States v. Iron 

tablished excep- 
; land of hearsay 
gton and Kansas

Iso Ohio v. Roberts,

exceptions. United States v. Benfield110 involved the use of vide­
otaped depositions to protect a traumatized adult victim-of 
kidnapping.

John Louis Iron Shell was convicted of assault with intent to 
rape a nine-year-old girl. Her statements after the assault to a 
police officer were held admissible under the federal excited ut­
terances exception,111 and her statements to a treating physi­
cian were held admissible under the federal medical treatment 
exception.112 The Eight Circuit113 was willing to stretch the al­
lowable time interval for an excited utterance considering the 
child’s age, physical and mental condition, the characteristics of 
the event and the subject matter quoted.114 Even though the 
girl was available to testify, the defense raised a Confrontation 
Clause objection which questioned whether the child was truly 
available for effective cross-examination due to her young age. 
The court held that even if the girl was thus “unavailable," the 
admitted hearsay bore sufficient indicia of reliability to afford 
the trier of fact a satisfactory basis for evaluating the truth of 
the prior statement.115 In so ruling, the Iron Shell court relied 
heavily on the then very recent Supreme Court decision in Ohio 
v. Roberts.

In th<* course of its opinion, the Iron Shell court also cited 
United States v. Nick.116 Nick is not as conceptually clear as 
Iron Shell, but it is one of the few recent court of appeals cases 
that deals directly with the issue of admitting a child’s out-of- 
court statements of sexual abuse. In Nick, the victim was three 
years old, and the victim’s hearsay statement, as in Iron Shell, 
was admitted under Federal Rule of Evidence 803(2) and 803(4). 
The Nick court noted that the child was not subjected to cross- 
examination-and could not have been due to his “extremely 
tender years."117 In this pre-Roberts case, the court turned to 
one of Roberte’predecessor, Dutton v. Evans,113 to assess the re­
liability of the hearsay. The Nick court then went on to rely on 
the criteria of the federal residual exception to accomplish the 
task of determining whether the hearsay was sufficiently relia­
ble. Using the residual exception criteria, the Nick court upheld

110. 593 F.2d 815 (8th Cir. 1979).
111. F e d . R. E v id . 803(2).
11?. F e d . R. E v id . 803(4).
113. United States v. Benfield, 633 F.2d 77, 86 (8th Cir. 1930).
114. Id.
115. Id. at 87.
116. 604 F.2d 1199 (9th Cir. 1979).
117. Id. at 1202.
118. 400 U.S. 74 (1970).
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the adm iss ion  o f the h ea rsay  as h igh ly  re lia b le  and p rob a tive .11'-' 
L a te r in 1901, the sam e c ircu it in  Un ited S ta tes v. Pe rec '-°-found 
the N ick  cou rt ’s re lian ce  on F ed e ra l R u le  o f  E v idence 803(24 ) 
un justified . Spec ifica lly , the re s id u a l excep tion  req u irem en t 
that the sta tem ent be m o re  p roba tive  on the po in t fo r  which it is 
o ffe red  than any o th e r ev idence seem ed unnecessa rily  stric t 
u n d e r Dutton  (an d  now  R obe rts ). The N ick  case has va lue , how ­
ever, t .c a u s e  it in troduced  the concept th a t a ch ild , a lth ough  
p h ys ica lly  ava ilab le  to te s tify , m ay be “ u n ava ila b le "  due to cog­
n itive lim ita tions and p e rh ap s even traum a . I ro n  S h e ll cites 
N ick  as rep resen ting  the k ind  o f case w h ich poses a “ specia l 
type ”  o f u n ava ila b ility . 121 B o th  cases m ay lend  p receden tia l 
suppo rt to the no tion  o f  p sycho log ica l un ava ilab ility , which is 
thought to typ ify  ch ild  se xu a l abuse .

N ick  and I ro n  S h e ll in vo lved  “ firm ly  ro o te d " 122 h ea rsay  e x ­
ceptions. B o th  cou rts found  p a rticu la rized  ind ic ia o f  re lia b ility  
unde r e ith e r Dutton  o r  R obe rts  w hen th e re  w as a question  as to 
the v ic tim ’s av a ila b ility  to te stify . N e ith e r cou rt had any 
p rob lem s upho ld ing the adm iss ion  o f  a ch ild ’s ou t-o f-cou rt s ta te ­
m ents o f sexua l abuse o v e r C on fron ta tion  C lau se  ob jections. 
The question  then  rem a in s  w he th e r the new  W ash ing ton  and 
K an sa s  excep tions fo r  ch ild  v ictim s w ill rece ive the sam e leve l 
o f constitu tiona l su ppo rt. I t  a lso  rem a in s to be seen w he th e r 
cou rts wall conside r the new  law s as “ f irm ly  ro o ted  excep tion s”  
w'hich p rov ide the h e a rsay  w ith  an in h e ren t ly  high degree o f re ­
lia b ility , o r  i f  th ey w ill re q u ire  v e ry  p a rticu la rized  ind ic ia o f  r e li ­
ab ility . The standards fo r  assess ing these questions com e from  
Roberts, which was a p r io r  te s tim ony  case tha t re q u ire d  ve ry  
p a rticu la rized  find ings. T he  Robe rts  case i ts e lf  m ay no t be good 
p receden t fo r  con s ide ra tion  o f th e  W ash ing ton  and K an sa s  law s 
when com pared to cases lik e  N ick  and I r o n  She ll. A lthough 
these la tte r cases re ly  on  trad ition a l h ea rsay  excep tions , the 
hea rsay  which th ey  a llow ed  is v e ry  s im ila r to the k ind  o f h ea r­
say which w ill be adm itted  un d e r the new  ch ild  se xu a l abuse 
exceptions. W h ile  the con stitu tion a l c rite ria  m ay com e from  the 
language in Roberts, the N ick  case and in  p a rticu la r, the I ro n  
Sh e ll decision are m ore  on  poin t.

T he E igh th  C ircu it dec ided I r o n  Sh e ll in 1980. A  y e a r e a r lie r  
the sam e circu it had decided Un ited States v. B en fie ld ,122 a case 
which invo lved  a c losed -c ircu it taped  depos ition  p rocedu re  fo r  a

24 7Tie JoAm M arshall Law  lie view (V o l. 18:1

119. 604 F.2d 1199, 1203 (9th Cir. 1979).
120. 658 F.2d 654, 661 n. 6 (9th Cir. 1981).
121. United States v. Iron Shell, 633 F.2d 77, 87 (8th Cir. 1980).
122. Ohio v. Roberts, 448 U.S. 56, 67 (1980) (excited utterances and state­

ments made to a treating physician).
123. 593 F.2d 815 (3th Cir.'l979).
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traumatized adult kidnap victim. The victim developed a pvs- 
chiatric “infirmity” following the ordeal and her treating psychi­
atrist indicated that she could not be subpoenaed for trial for 
months.1-4 The Government then filed a request for a video­
taped deposition. The trial court granted the request and or­
dered that the defendant could be present at the deposition, but 
not within the vision of the victim. During the deposition, the 
defendant sat in another room and observed the proceedings on 
a monitor. He was allowed to stop the questioning by sounding 
a buzzer in order to consult with counsel. Counsel was allowed 
to conduct cross-examination. The victim was kept unaware of 
the defendant’s presence in the building.125

Despite these protections for the defendant, the court held 
the procedure unconstitutional. The opinion in Benfield is per­
plexing because it appears to minimize modern Confrontation 
Clause analysis while relying heavily on turn-of-the-century 
case law. Note that Benfield is a pre-Roberts but a post-Mancusi 
case.126 While the court grudgingly acknowledged pre-Roberts 
line of cases, it none the less relied primarily on a series of cases 
decided between 1895 and 1911. The gist of the Benfield opinion 
is that the necessity-reliability cases which ultimately led to 
Roberts do not substantially mitigate the right to a “face-to-face" 
confrontation between the witness and the accused. As the 
Court stated:

N orm ally the right to con fron ta tion  in cludes a face-to-face m eeting 
at trial at w h ich  tim e cross-exam ination  takes place. . . . W hile 
som e re cen t cases use o th er language, none denies that con fron ta ­
tion required  a face-to-face m eeting  in 1791 and none lessens the 
force of the sixth am endm ent. . . . W h ile  a deposition  necessarily  
elim inates a face-to-face m eeting  betw een  w itness and jury, w e find 
no justification  for fu rth er abridgem ent o f the defendant’s rights. A  
v ideotaped deposition supplies an environm ent substantia lly co m ­
parable to a trial, but w here  the defendant was not perm itted  to be 
an active participant in the  video deposition, this procedura l substi­
tute is constitu tiona lly  infirm .127

The court must have placed great importance on the face-to-face 
confrontation to have characterized the defendant in Benfield as

124. Id.
125. Id.
126. M ancusi v. Stubbs, 408 U.S. 204 (1972). Th e  line of cases leading to 

Roberts runs in the following order Pointer v. Texas, 380 U.S. 400 (1965) 
(applying the Confrontation Clause to the states through the due process 
clause of the fourteenth am endm ent); Douglas v. Alabama, 380 U.S. 415 
(1965); Barber v. Page, 390 U.S. 719 (1968); Bruton v. United States, 391 U.S. 
123 (1968); California v. Green. 399 U.S. 149 (1970); Dutton v. Evans, 400 U.S. 
74 (1970); Nelson v. O ’Neill, 402 U.S. 622 (1971); Mancusi v. Stubbs, 408 U.S. 
204 (1972); Ohio v. Roberts, 448 U.S. 56 (1980).

127. Benfield, 593 F.2d at 821.



unable to participate in the deposition, since he viewed the en­
tire proceeding, could stop it at will and was able to assist his ' 
attorney in the process of questioning and cross-examination.

The Benfield court indicated that any exception to direct 
confrontation should be narrow in scope and based on necessity 
or waiver.128 The Benfield court considered the possibility that a 
defendant could commit a crime so heinous as to excuse the vic­
tim from face-to-face confrontation.129 Thus, Benfield ap­
proached the concept of psychological unavailability by means 
of a waiver theory. The court ruled, however, that the facts did 
not involve conduct of that magnitude, and to find such a waiver 
in this case would essentially destroy the right of confrontation 
in nearly all cases of alleged crimes against persons.130 Oddly, x.
the court did not, on the facts, find a showing of necessity, even 
though a psychiatrist testified that the victim’s mental infirmity 
was directly related to the crime and rendered her unable to tes- if
tify under normal trial conditions. The Benfield depositions pro­
cedure fell under Federal Rules of Criminal Procedure 15, which ff
relies for its definition of unavailability on Federal Rules of Evi- . '■!
dence 804(a), the latter includes then existing physical or 
mental illness or infirmity and thus seemingly applies to the 
Benfield fact situation. Rule 15, however, also guarantees the 
defendant the right to be in the presence of the witness during 
the examination.131 Although this provision is, in part, meant to 
protect confrontation rights, the Benfield court was unclear in 
stating whether its decision relied solely on Confrontation 
Clause theory or on this specific provision of the applicable 
rules of criminal procedure. The court did, however, specifically 
refer to the right to face-to-face confrontation as a constitutional 
right, even though it conceded that often necessary hearsay is 
admitted despite the absence of confrontation with the ac­
cused.132 The court indicated that it did favor the development 
of electronic video technology which more nearly approximates 
the traditional courtroom setting, specifically “face-to-face” con­
frontation with a witness who is aware of the defendant’s 
presence.133

On its surface Benfield’s analysis seems archaic and unen­
lightened in its interpretation of the Confrontation Clause. It

128. Id. at 821. Fo r an example of a defendant’s behavior acting as waiver 
of confrontation rights, see United States v. Thevis, 665 F.2d 616 (5th Cir.
1982).

129. 593 F.2d at 821.
130. Id.
131. F e d . R. C rim . P. 15(b).
132. 593 F.2d at 819-21.
133. Id . at 821-22.
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m in im izes the lin e  o f cases which led  to Roberts  ju s t  one y e a r 
la te r and  instead , reaches back to the tu rn -o f-th e -cen tu ry  fo r  
suppo rt o f its lite ra lis t ic  re lian ce  on “ face -to -face”  c on fron ta tion . 
T here  appears to be a n a tu ra l ten sion  between Du tton , and R ob ­
erts on one hand, and B en fie ld  on  the o the r. The log ica l in con ­
sistencies a re  apparen t. O the r le ss re lia b le  h e a rsay  is re g u la r ly  
adm itted  w ith v ir tu a lly  no con fron ta tion , pa rtic ipa tion  o f the de­
fendan t o r c ross-exam ination  bu t Ben fie ld  re q u ire s  a face-to- 
face m eeting fo r  a p sycho log ica lly  un ava ilab le  w itness w ho te s ­
tifies u nde r stringen t standard s o f re lia b ility  and c ross-exam in a ­
tion. A lthough the Ben fie ld  cou rt d id not a rticu la te  the issue 
c lea rly , i f  at a ll, it seem ed to sense the d iffe rences betw een a 
trad ition a l hea rsay  excep tion and  a depos ition  p rocedu re  in ­
tended to substitu te  fo r  a p a rt o f the tr ia l p rocess . 134 T he cou rt 
c le a r ly  d id  not view  Ben fie ld  as a hea rsay  case, and seem ed  to 
understand  that a depos ition  im p lica tes d iffe ren t p o lic y  v a l­
ues . 135 T h is m ay exp la in  the cou rt ’s repea ted  and  ap p a ren t ly  i l ­
log ica l insistence that none o f the necess ity -re lia b ility  cases 
( lik e  D u tton ) deny that con fron ta tion  requ ire s  a “ face -to -face ”  
m eeting . " 136 V iew ed th is way, B en fie ld  is a lit t le  le ss  u n en ­
ligh tened and archaic . H ow ever, the B en fie ld  cou rt fa ile d  to 
c le a r ly  a rticu la te  the d iffe ren t po licy  im p lica tion s betw een dep ­
ositions and o th e r fo rm s o f h ea rsay . V a riou s  h ea rsay  excep ­
t ion s  t r y  to  a p p ro x im a te  c o n d it io n s  o f  r e l i a b i l i t y  w h ich  
substitu te  fo r  tr ia l re lia b ility , w h ile  depositions t ry  to  ap p ro x i­
m ate cond itions o f the t r ia l as a substitu te  fo r  the t r ia l itse lf. 
Th is creates the iro n y  that the p o licy  p re fe rences in  tak ing  dep ­
os itions, such as re q u irin g  “ face -to -face”  con fron ta tion  a re  
s tronge r than the p o licy  p re fe rence s in  the tr ia l itse lf, w h ich re ­
pea ted ly  y ie ld  to adequate substitu tes o f re lia b ility .

A fte r conside ring  the two new  hea rsay  p rop o sa ls  fo r  ch ild  
sexua l abuse cases and  an a ly z ing  Roberts, N ick, I ro n  S h e ll and 
Ben fie ld , th e re  appea rs to be m ore  constitu tiona l su ppo rt fo r  
s im p ly  estab lish ing  a new hea rsay  excep tion fo r  ch ild  re p o rts  o f 
sexua l abuse than fo r  es tab lish ing  a new  class o f  “ ch ild  depos i­
tions." T h is re su lt seem s iron ic  because ch ild  depos ition  p roce ­
du res p lace on ly  m in o r lim its  on the de fendan t’s righ ts  to cross- 
exam ina tion  and con fron ta tion  w h ile  o th e r hea rsay  excep tions 
p rov ide no such p ro tec tion s o th e r th an  ce rta in  "ind ic ia  o f  re lia ­
b ility .”  Y e t th is iro n y  has a lre ad y  been p la yed  ou t w ith in  the

134. See supra  text accompanying notes 45 to 167.
135. In one sense a deposition falls somewhere between a hearsay excep­

tion (in this case former testim ony) and trial confrontation. Th e  Benfield 
court never discussed the deposition procedure as a hearsay issue and in­
stead focused on the trial right of face-to-face confrontation. 593 F.2d at 821.

136. Id.
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same circuit of the United States court of appeals.137

The Limits of the Confrontation Clause— A n d  Other 

Constitutional Rights

The introduction of hearsay at a criminal trial raises com­
plex Confrontation Clause issues which have constituted the 
bulk of the foregoing analysis. Actually, several clauses of the 
United States Constitution are potentially implicated by the two 
new hearsay proposals for child sexual abuse: the public trial, 
compulsory process and confrontation clauses of the sixth 
amendment,138 the due process clauses of the fifth and four­
teenth amendments139 and the freedom of the press clause of 
the first amendment.1-10

While the relationship of the Confrontation Clause and the 
Compulsory Process Clause makes for an interesting discus­
sion,141 the Supreme Court in its most recent hearsay doctrine- 
Confrontation Clause cases has been unconcerned with the 
Compulsory Process Clause.142 The Compulsory Process 
Clause would appear to guarantee the defendant a “right to put 
on the stand a witness who was physically and mentally capable 
of testifying to events that he had personally observed, and 
whose testimony would have been relevant and material to the 
defense.”143 Thus, defendants have a light to call available and 
competent witnesses on material and relevant issues. The right 
is not absolute, for example, there is no right of compulsory pro­
cess when the witness is unavailable, as when he or she invokes 
the fifth amendment right against self-incrimination, or other­
wise refuses to testify.144 Perhaps one reason Confrontation 
Clause analysis has not required an examinations of the C o m­
pulsory Process Clause is that, to date, the former has required 
a strong showing of unavailability, which would seem to satisfy 
the latter. Parker, a strong advocate of taped child testimony, 
concedes that to automatically disqualify all children from testi­
fying to a certain type of crime would “run afoul” of the Compul-

137. Compare United States v. Benfield, 593 F.2d 815 (8th Cir. 1979) with 
United States v. Iron Shell, 633 F.2d 77 (8th Cir. 1980).

138. U.S. C o n s t ,  am e n d . VI.
139. U .S . C o n st , am end . XTV.
140. U.S. C o n s t ,  amend. I.
141. See Westen, Confrontation and Compulsory Process: A Unified The­

ory o f  Evidence f o r  C rim ina l Cases, 91 H a r v .  L . R e v . 567 (1978).
142. See Ohio v. Roberts, 448 U.S. 56 (1980).
143. Washington v. Texas, 388 U.S. 14, 23 (1967).
144. See, e.g., Washington v. Texas, 388 U.S. 14, 23 n.21 (1967); United

States v. Roberts, 503 F.2d 598, 600 (9th Cir. 1974), cert, denied, 419 U.S. 1113
(1975); Myers v. Frye, 401 F.2d 18, 21 (7th Cir. 1968).
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sory Process Clause. However, Parker suggests that a court- 
appointed attorney charged with protecting the rights of the- 
child victim could invoke the privilege not to testify on behalf of 
an individual child.145 Mu c h  will depend on how courts respond 
to the argument that a child victim is “psychologically unavaila­
ble” and what circumstances will constitute a showing of psy­
chological unavailability.

These new child hearsay proposals m a y  also affect the pub­
lic nature of the trial process. Under the sixth amendment, the 
defendant has a right to a public trial146 and under present first 
amendment law, the public and press have a right of access to 
criminal trials.147 Special procedures which protect the child by 
limiting access to the courtroom m a y  affect these rights. H o w­
ever, these rights are not absolute. There seems to be adequate 
precedent for curtailing the defendant’s right to a public trial in 
order to protect the psychological well-being of victim-wit- 
nesses.148 In fact, some states have pnacted legislation which 
excludes the general public from trials for certain sex crimes.149 
The leading case, Globe Newspaper Co. v. Superior Court,150 is 
discussed in the next section of this article which explores the 
Court’s different approaches to protecting child victims under 
the first and the sixth amendments.151 One recognized general­
ization about the Supreme Court’s resolution of right to trial is­
sues is that the Court seems more willing to resolve the 
competing interests of the defendant and the press by means of 
a balancing test.152 Confrontation Clause analysis, however, al­
though referring to competing interests, is either more literalis­
tic and absolutist, or relies on traditional hearsay analysis such 
as the Roberts necessity and reliability criteria.153 This differ­
ence in interpretation raises the question of whether the most 
effective and constitutionally acceptable way to protect children 
is by clearing the courtroom or taking a special deposition.154

145. Parker, Child Witnesses, supra  note 2, at 704.
146. U.S. C o n s t , amend. VI.
147. Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 604 (1982).
148. Id. at 606-07; see also  Parker, Child Witnesses, supra  note 2, at 712-16.
149. See statutes collected in 6 J. W ig m o re , E v id e n c e  in  T r i a l s  a t  C om ­

m on  L aw  § 1835 at 449 n.3 (1976). But see M a s s . G e n . L aw s  A n n . ch. 278 
§ 16A (W est 1972) which was held unconstitutional in Globe Newspaper Co. 
v. Superior Ct., 457 U.S. 596 (1982).

150. 457 U.S. 596 (1982).
151. See supra text accompanying notes 67 to 167.
152. See Globe Newspaper Co. v. Superior Ct., 457 U.S. 596 (1982).
153. Roberts, 448 U.S. at 66.
154. Ghent, Victim Testimony in Sex Crime Prosecutions: An Analysis o f  

the Rape Shield Provision and the Use o j  Deposition Testimony Under the 
Crim inal Sexual Conduct Statute, 34 S. C . L . R e v . 583, 588-93 n.29 (1982).
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Although these other clauses of the sixth amendment are 
conceivably relevant to the new hearsay proposals for child sex­
ual abuse, the Supreme Court, in its own analysis of the hear- 
sav-Confrontation Clause aggregate, has not felt the need to 
address these issues. The foregoing analysis has therefore pri­
marily involved the Confrontation Clause. It should be 
remembered, however, that the Clause reads: “In all criminal 
prosecution, the accused shall enjoy the right ... to be con­
fronted with the witnesses against him. . . .”155 The Clause does 
not apply to civil cases involving child abuse and neglect heard 
before juvenile or family courts.156 This is an important distinc­
tion because most cases of child sexual abuse, for various rea­
sons, do not reach criminal trial.157 One could easily argue that 
loss of fundamental rights resulting from a termination of paren­
tal rights for abuse is far more serious than many potential crim­
inal penalties, yet to date the Court has extended confrontation 
rights only to proceedings in which the juvenile is subject to loss 
of liberty.158 By reason of these limits upon the Confrontation 
Clause, many of the reforms discussed in this article m a y  be 
more easily implemented in civil proceedings159 as long as due 
process protections are preserved.

One issue that has occasionally occupied the Court in the 
course of its Confrontation Clause analysis is the relationship 
between the Due Process Clause and the Confrontation Clause. 
Justice Harlan, in his concurring opinion in California v. 

Green,160 clouded this relationship when he suggested that the 
Confrontation Clause requires the presence of available wit­
nesses, while the Due Process Clause acts to bar convictions 
based on unreliable testimony.161 In Dutton v. Evans,162 Justice

155. U.S. C o n s t , amend. VI.
156. Actually the Suprem e Court has not addressed the specific issue of 

whether the Confrontation Clause applies in civil trials for child abuse and 
neglect. How ever the Court has recently  declined to extend other sixth 
amendment protections to juvenile and family courts. See Lassiter v. D e ­
partment of Social Servs., 452 U.S. 18, 37 (1981) (appointm ent of counsel is 
not consitutionally required in every case involving termination of parental 
lights)-, M cKeiver v. Pennsylvania, 403 U.S. 528 (1971) (extending the right 
to jury trial to all juvenile actions is not constitutionally required and would 
effectively end the unique nature of the juvenile process).

157. C . Rogers, Child Sexua l Abuse and the Courts: Em pirica l Findings, 
Paper Presented at the Annua) Convention  of the Am erican Psychological 
Association, Montreal, Canada, Septem ber, 1980 (Ch ild  Protection Cen te r 
Special Unit, Ch ildren ’s Hospital, National M edical Center, Washington,
D.C.).

158. See In re Gault, 387 U.S. 1. 13 (1967).
159. See, e.g., N.Y. Fam. C t . A c t . § 1046(a) (v i) (M cK inney  1983).
160. 339 U.S. 149 (1970).
161. Id. at 179-89 (Harlan J., concurring).
162. 400 U.S. 74, 96-97 (1970).
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Harlan, in another concurring opinion, recanted his Confronta­
tion Clause-due process dichotomy.163 He suggested that the 
Confrontation Clause was “simply not well designed for taking 
into account the numerous factors that must be weighed in pass­
ing on the appropriateness of rules of evidence. . . . The task is 
far more appropriately performed under the aegis of the Fifth 
and Fourteenth Amendments. . . .”164 Both of Justice Harlan’s 
theories have received some support from commentators but 
were rejected by the Roberts  court.165 Robe rts  solves the confu­
sion by suggesting that the Confrontation Clause requires both 
necessity and reliability.

In terms of the necessity/unavailability and reliabil­
ity/trustworthiness criteria of Roberts, Justice Harlan first at­
tributed the reliability issue to the Due Process Clause and the 
unavailability issue to the Confrontation Clause.166 Then in 
Dutton  he rejected the unavailability requirement as too strict 
and relied on the Due Process Clause only.167 The Roberts  
court, on the other hand, interpreted the requirements for un­
availability and reliability as both emanating from the Confron­
tation Clause and did not discuss the due process clause. 
Roberts ' analysis is neither surprising nor radical since it basi­
cally relies on an “evidentiary" approach to the Confrontation 
Clause; necessity and trustworthiness have always been re­
quirements for hearsay exceptions under the common law. 
Such an evidentiary approach does not require any analysis of 
the Due Process Clause, and, in fact, predates both the Confron­
tation Clause and the Due Process Clause.

IV. T h e  P r o b l e m  o k  a n  E v i d e n t i a r y  A p p r o a c h  t o  a  
C o n s t i t u t i o n a l  R i g h t

To this point, the constitutionality of the two new hearsay 
proposals for child sexual abuse cases has been assessed on the 
basis of case law, specifically the leading case of Ohio v. R ob ­
erts.166 This approach seemed sensible because both proposals 
relied primarily on Roberts. R obe rts  was clearly intended to rep­
resent a forceful consolidation and clarification of the Court’s 
Confrontation Clause theory and to quell the wide divergence of 
scholarly commentary.169 However, the problem of child sexual

163. Id.
164. Id .
165. 448 U.S. 56, 67 n.9 (1980).
166. See supra  note 160.
167. See supra  note 162.
168. 448 U.S. 56 (1980).
169. Id. at 67 n.9.
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abuse raises such a salient public policy issue that it highlights a 
fundamental flaw in the Supreme Court’s attempt to reconcile 
the hearsay doctrine with the Confrontation Clause. This is a 
difficult point to underscore conceptually due to the long juris­
prudential history by which the constitutional right of confron­
tation has come to be interpreted by means of an essentially 
evidentiary analysis based on the co m m o n  law'. That analysis 
utilizes the criteria of necessity and reliability as set forth in 
Roberts. As long as the Supreme Court continues to rely upon 
its common-law' approach to the sixth amendment, it wdll be dif­
ficult to protect sexually abused children within our legal 
system.

In a well reasoned article, How’ard Gutman noted the signifi­
cant discrepancies between the Court’s approach to the Con­
frontation Clause and other constitutional rights:

A ll scholars and courts  agree that the right o f con fronta tion  like all 
rights, canno t be absolute. How ever, despite  the evolution  o f the 
various tests developed  in  constitu tional ju r isp ru d ence  to m ediate 
rights and governm ent interests, in the past eighty-one years no 
test has been form ulated or identified to a ccom m odate  the right to 
con fronta tion  and the sta te’s countervailing in te re s t . . .  no scholar 
or judge has ever suggested reliance on the  com pelling  state in ter­
est test to assess the  constitu tiona l validity o f abridgem ents o f the 
right of confrontation. E v e n  conced ing  arguendo that the right of 
con fronta tion  is less fundam ental than o th er interests, no court or 
w riter has ever applied the m in im um  rationality test, cu rren tly  em ­
ployed  in m ediating the sta te ’s interest w ith  regard to less funda­
m enta l interests. Rather, s in ce  the time o f W igm ore, the m ediation  
of the governm ent’s in terest and the  guarantee of con fronta tion  has 
been achieved, sub silen tio , by  reliance on the  term s 'necessity ’ and 
‘reliability’ to redefine the scope o f the pro tection  provided by the 
clause to con fo rm  to the requirem ents of the  laws o f evidence. . . .
T h e  in co n s is ten cy  betw een  the  m ode of m edia tion  em ployed  w ith  
regard to m ost constitu tiona l rights and that relied  on in con fron ta ­
tion cases is generally  unrecognized. W here  it is recognized, it is 
tolerated by juris ts  and scholars because o f the d ifferent p ersp ec­
tive from  w h ich  the rignts are viewed, and from  w h ich  the tests 
were form ulated. Constitu tion a l rights today  are view ed as ex­
isting by v irtue of the ir in clusion  in the B ill o f R ights; the ir m ean­
ing is in terpreted  e ither by re feren ce  to the tex t of the Con stitu tion  
alone, or as in form ed by changing social norm s and values. T h e re ­
fore, rights can  be lim ited  on ly  by  com pelling  and well-tailored 
sta tes’ interests. In  contrast, the  right to con fronta tion  exists as an 
added ru le  o f ev idence  w hose scope has been  defined w ith  re fer­
en ce  to pre-existing law of evidence, by the sam e balance o f factors 
(re liab ility  and n e cess ity ) that shape all ru les of adm issib ility.170

While acknowledging that it would be a “gross overstate­
ment” to blame one m a n’s personal views for the present state

170. Gutman, supra  note 102, at 344.

  ^---- .................. .
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of confusion and inconsistency, Gutman nevertheless accused 
Wigmore,171 whose minimization and misinterpretation of the 
Confrontation Clause has been well-documented and explicitly 
rejected by the Supreme Court.172 Ironically, while the 
Supreme Court consciously rejects Wigmore’s limited view of 
the Confrontation Clause, the Court nonetheless is uncon­
sciously influenced by the powerful Wigmorean legacy which in­
itially subjected the Confro’' ation Clause to common-law rules 
of evidentiary admissibility.

Although Gutman’s article was published in 1981,173 it ap­
pears to have been drafted prior to the Ohio v. Roberts deci­
sion.17-1 Gutman’s analysis relied on Dutton v. Evans,175 but it is 
equally applicable to Roberts. This in part confirms Gutman’s 
hypotheses. Interestingly, the court used language in Roberts 
which suggested that it was aware of the need to balance con­
frontation rights against competing societal interests:

T h e  Court, how ever has recognized  tha t com peting  interests, if 
c lo se ly  exam ined . . . m ay warrant d ispensing  w ith  con fron ta tion  
at t r ia l . . . (genera l ru les o f law o f this k ind, how ever beneficien t in 
the ir operation and valuable to the a ccused , m ust occasiona lly  give 
w ay to considerations of p u b lic po licy  and  the n ecessities  of the 
ca se ). . . . T h is  Co u rt, in a series of cases, has sough t to a cco m m o ­
date these com peting  in terests.176

Immediately thereafter, however, the Court launched into a defi­
nition of the key words of its opinion: necessity and reliabil­
ity.177 Apparently the Court was implying that all competing 
societal interests were automatically balanced solely by reliance 
on the pre-constitutional criteria of necessity and reliability.

The problem of child sexual abuse underscores the inade­
quacy of using a common-law, evidentiary approach to interpret 
a clause of the United States Constitution. Advocates of new 
hearsay proposals to protect child sex abuse victims must go to 
absurd lengths to reconcile their proposals with the reasoning in 
Roberts. They have to establish the notion of “psychological un­
availability” for victims who may be available to testify and who 
may be psychologically sound. In ma n y  cases “psychological

171. Id. at 340.
172. Dutton v. Evans, 400 U.S. 74, 86 (1970) ( “It seems apparent that the 

Sixth Am endm ent’s Confrontation Clause and the evidentiary hearsay rule 
stems from the same rootss California v. Green, 399 U.S. 149,155 (1970). B u t 
this Court has never equated the two and we decline to do so now.’’). See 
also  4 J. W e in s t e in  & M. B e r g e r , W e in s t e in 's  E v id e n c e  § 800(04] at 800-19 
(1979).

173. Gutman, supra  note 102.
174. 448 U.S. 56 (1980).
175. 400 U.S. 74 (1970).
176. 448 U.S. at 65.
177. Id. at 66.
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unavailability” will only mean relying on the language of R ob ­
erts to express the thought. W e  should not require testimony 
from a limited class of traumatized child victims due to the c o m­
peting societal interest in protecting all child victims of sexual 
abuse. Benfield. suggests that any special deposition designed to 
protect the child victim must resemble live testimony so closely 
that the protections afforded the child are minimal.178 However, 
due to the wording of Roberts , advocates of these deposition pro­
posals feel they must go to great lengths to make the obvious 
argument that depositions are “just as reliable” as other forms 
of hearsay.179 The problem of the Court’s evidentiary approach 
to the Confrontation Clause may also complicate implimenta- 
tion of a new hearsay exception for child reports of sexual 
abuse, similar to the laws of Washington and Kansas.180 Those 
statutes contain the unavailability/reliability language of R ob ­
erts. Is this really the purpose of a hearsay exception and is this 
approach much better than a residual or catch-all exception ap­
proach?181 The Court’s present approach to the Confrontation 
Clause seems too limited to allow for the progressive growth of 
the hearsay doctrine in response to newly identified social is­
sues and our expanding knowledge of the human condition. W e  
are left with a variety of “firmly rooted’’,182 archaic, unreliable 
hearsay exceptions.103 Those exceptions receive almost un­
questioned constitutional support. At the same time, new forms 
of reliable hearsay, which serve significant societal interests, are 
admitted on essentially a case-by-case basis.

The inconsistencies between the Court’s approach to the 
Confrontation Clause and other clauses of the Bill of Rights is 
demonstrated in G lobe N ew spaper Co. v. S u p e rio r C ou rt.10* 
G lobe  raised the issue of protecting a child victim of sexual as­
sault within the legal system. G lobe was, however, a first 
amendment case involving a Massachusetts statute. The Massa­
chusetts statute required the exclusion of the press and public 
from the courtroom during the testimony of victims at trials for 
specified sexual offenses involving victims under the age of 
eighteen.185 The Globe Newspaper Company challenged the

178. 593 F.2d 815 (8th Cir. 1979).
179. Proving Parent-Child Incest, supra note 8, at 137-38; see also  note 70 

and accom panying text.
180. See supra text accom panying notes 10 to 66.
181. See supra text accom panying notes 10 to 44.
182. Ohio v. Roberts, 448 U.S. 56, 67 (1980).
183. E . C l e a r y , M c C o r m ic k  o n  E v id e n c e  § 261 at 625-26 (2d ed. 1972) 

(comparing questionable reliability of traditional exceptions with the high 
reliability of prior testim ony).

184. 457 U.S. 596 (1982). '
185. M a s s . G e n . L a w s Ann., ch. 278 § 16A (W est 1972),
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trial court’s barring of the press and public from the courtroom 
under this statute. Using language typical of first amendment- 
interpretation, the Court held the statute unconstitutional. The 
right of access to criminal trials was found to be of “constitu­
tional stature’’ but not absolute.186 Any state limitation on the 
press and public's right of access must be a “weighty one" based 
on a “compelling governmental interest," and must be “narrowly 
tailored” to serve that interest.187 The Court objected to the 
Massachusetts statute because the statute’s mandatory-closure 
rule was overbroad and not tailored to serve the compelling 
state interest of safeguarding the physical and psychological 
well being of child victims of sexual assault.188 In a forceful dis­
senting opinion, the Chief Justice deplored the Court’s hold­
ing.109 H e  noted that minors charged with rape are 
automatically insulated from the press, while minors who are 
victims of rape do not even have the right to mandatory court­
room closure while they testify.190 The Chief Justice’s opinion is 
also noteworthy for its strong reliance on “psychological” and 
“empirical” evidence to support his contention that the experi­
ence of open courtroom testimony can leave “devastating and 
permanent scars” on victims of sexual assault.191

Globe is a controversial case that has stimulated much com­
mentary;192 however, all of the justices, including the Chief Jus­
tice, agreed on the same principle of interpretation. The 
mandatory closure order infringed on the first amendment right 
to public access to criminal trials, while at the same time repre­
sented a compelling state interest in protecting child victims of 
sexual assault. The only real issue was whether the mandatory 
closure order was narrow enough to serve the compelling state 
interest. If the fact situation in Globe was altered so as to trans­
form it into a hearsay-Confrontation Clause case, the result 
might have been different.

Suppose, for example, a victim had been so traumatized as 
to be unable to testify and that the victim might have made 
statements to a specially trained police investigator who had in­
terviewed him ninety minutes after the attack, and the prosecu­
tion might have sought to admit those statements into evidence

186. Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 602 (1982).
187. Id.
188. Id. at 603.
189. Id. at 605.
190. Id.
191. Id. at 603.
192. Melton, A Psycholegal Dilemma, supra  note 3; Parker, Child Wit­

nesses Versus The Press: A Proposed Legislative Response to Globe v. Supe­
rior Court, 47 A lb . L . R e v . 408 (1 9 8 3 ).

V?



193. Sec. e.g., F e d . R. E v id . 804 (b )(5 )(B ).
194. Th is  argument however can quickly becom e circular, because to rely 

on the common law roots of the Confrontation Clause, is to ignore the con ­
stitutional issue. That constitutional issue is more properly viewed as 
whether the Confrontation Clause solely serves the instrumental end of fa­
cilitating the admission of probative and reliable evidence, or whether the
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under the hearsay exception. Instead of considering the balance 
between the constitutional right to confrontation and the com­
pelling state interest in protecting the victim, the court would 
instead immediately turn to a consideration of the unavailability 
and reliability criteria of Roberts. First, there would probably be 
a long analysis of whether the victim-witness was actually avail­
able. The court would have to define “psychological unavailabil­
ity” and determine its limits. There would be a consideration of 
the prosecution’s “good faith” efforts to establish the unavaila­
bility of the witness. Regardless of the Confrontation Clause is­
sues, some exception to the t.earsay rule would have to exist to 
admit into evidence the out-of-court declaration made to the po­
lice investigator. The prosecution would have to find an excep­
tion such as the excited utterance exception. The defense 
would argue that ninety minutes was too long of a time for the 
statement to qualify as an excited utterance. The prosecution 
would then have the officer testify to the child’s distraught state, 
her disheveled hair and clothes, and the blood and bruises. If a 
traditional exception could not be found, the prosecution would 
rely on a residual exception, if one was available in that jurisdic­
tion. If a residual exception applied, the prosecution would have 
to establish that the hearsay was more nrobative than any other 
evidence.193 The trial court would then have to find particular­
ized indicia of reliability, and decide whether the hearsay was to 
be admitted under a traditional exception, a residual exception 
or a special child sexual abuse exception. The court would have 
no real standards on which to base its decision. It might decide 
to interview the victim privately, it might require corroborating 
evidence, or it might ask the investigating police officer to testify 
as to the reliability of the child’s report based on the officer’s 
training in child sexual abuse investigations. This would, how­
ever, create the problem of asking the witness to assess the reli­
ability of the hearsay statement the witness is about to utter.

This hypothetical case emphasizes how differently the 
Supreme Court would interpret the right to confrontation com­
pared to other constitutional rights such as those involved in 
Globe. Arguably, the first and sixth amendments should be in­
terpreted differently because they represent different ccnstitu- 
tional rights.194 Nonetheless, the comparison between the two 
amendments underscores how unresponsive present Confronta-
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tion Clause analysis is to newly identified competing societal in­
terests. The tone of the Roberts opinion suggests that the Court 
is not about to change its approach to the Confrontation Clause. 
For the present, it appears that the compelling state interest in 
protecting child victims of sexual abuse can only be achieved by 
stretching the evidentiary concepts of necessity and reliability 
beyond their original and intended meanings.

D o  the Assumptions Underlying the Hearsay Rule a nd  

Confrontation Clause Apply to Child Victims of 

Sexual Abuse?

The legal principles of cross-examination, hearsay and the 
right to confrontation were developed at a time when children 
were generally regarded as incompetent witnesses.195 E m p h a­
sis on the basis of the hearsay rule today tends to focus on the 
condition of cross-examination.196 The solution developed 
under the common law was that certain guarantees of trustwor­
thiness or reliability were required to compensate for the great 
disadvantage of not subjecting the hearsay der'.arant to cross- 
examination. The hearsay doctrine and the Confrontation 
Clause are said to protect similar but not identical interests.197 
In Roberts, the Supreme Court held that a primary interest se­
cured by the Confrontation Clause is the right to cross- 
examination.198

These assumptions are simply not valid when the hearsay 
declarant is a child victim of sexual abuse. Child reports of sex­
ual abuse are inherently reliable and often have the “ring of ver­
ity" which only a child could utter.199 A  young victim of sexual 
abuse who is cross examined in court with the defendant (who

right to confrontation protects intrinsic value. See, e.g., L .  T r ib e , A m e r ic a n  
C o n s t it u t io n a l  Law  § 10 -7 ,12-1 (1 9 7 8 ); Gutman, supra  note 102, at 347.

195. Th e  m odem  trend is to admit the testimony of children, leaving the 
question of the weight and credibility of the testimony to the jury. See, e.g., 
F e d . R. E v id . 601, Advisory Com m ittee’s Note, at 203 (W est 1983). In  most 
states the rule for assessing com petency of a child witness is established by 
case law. In states w ith statutory guidelines, often children above age 10 
are presumed com petent and children under 10 are presum ed incompetent. 
However these presumptions are usually rebutable. Courts  have held ch il­
dren as young as four years old com petent to testify. United States v. Iron 
Shell, 633 F.2d 77,87 (8th Cir. 1980). B u t it should be rem em bered that even 
a young com petent witness maybe too young to be fully confronted and 
cross-examined by a defendant exercising her or his Confrontation Clause 
rights. See United States v. Iron Shell, 633 F.2d 77, 87 (8th Cir. 1980). See 
generally Melton, Children’s Competency, supra  note 29, at 73 n.l.

196. 5 W ic-m o r e , E v id e n c e  § 1367, at 29 (1972).
197. Ohio v. Roberts, 488 U.S. 56, 64 (1980).
198. Id. at 64.
199. See in fra  text accompanying notes 67-167. United States v. Iron 

Shell, 633 F.2d 77 (8th Cir. 1980); United States v. Nick, 604 F.2d 1199 (9th Cir.
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may be a family member) present, may appear to be unreliable 
even though the victim is telling the truth.200 Guilt, fear, trauma, 
cognitive immaturity, and “incest dynamics” may all undermine 
the child’s ability to testify effectively.201 In contrast, the child is 
much more likely to provide a reliable account when inter­
viewed and videotaped in a playroom by a specially trained 
child abuse investigator who understands child psychology and 
who uses dolls to facilitate the child’s description of the inci­
dent. The difference between these two situations is the differ­
ence between obtaining truth from an adult and obtaining truth 
from a frightened child. Naturally, the latter procedure is more 
humane and better serves the compelling societal interest in 
protecting child victims of sexual assault. However, the focus 
here is not to further these interests but rather to better serve 
the stated purpose of the hearsay doctrine and the Confronta­
tion Clause, which is to further the interests of justice by provid­
ing the trier of fact with only the most reliable forms of 
evidence.

Our present knowledge of child psychology and child sexual 
abuse indicates that a child’s hearsay report of sexual abuse will 
often be more reliable than the child’s courtroom testimony.202 
In such a paradoxical situation, the right to confrontation and 
cross-examination may not further the interests of justice nor 
protect the truth-seeking process. If w e  must use the “neces­
sity” and “reliability” criteria as present Confrontation Clause 
analysis requires us to do, then “reliability” should be viewed as 
a double edged sword. W h e n  child victims of sexual abuse are 
involved, the inherent reliability of the hearsay report should be 
balanced against the inherent reliability or unreliability of the 
child’s ability to testify effectively. This type of "balancing test” 
will yield a different result depending on the interpretation of 
the Confrontation Clause.

V. T h e  R e l ia b i l i t y  a n d  N e c e s s it y  o f  N e w  H e a r s a y  
E x c e p t io n s  f o r  S e x u a l l y  A b u s e d  C h il d r e n

This article has focused on the Confrontation Clause 
keywords of necessity and reliability to assess the constitution­
ality of two new proposals for admitting into evidence a child’s

38 The John M arsha ll Law  Review [Vol. 18:1

1979); Lancaster v. People, 200 Colo. 448,452, 615 ^.2d 720, 723 (1980); Lo ve  v, 
State, 64 Wis. 2d 432, 442, 219 N.W.2d 294, 299 (1974).

200. Love  v. State, 64 Wis. 2d 432,434,219 N.W.2d 294,299 (1974); C . A d a m s  
& J. F a y , N o  M o r e  S e c r e t s  63 (1981): Melton, Procedura l Reforms, supra 
note 3.

See supra  text accompanying notes 168 to 202. 
Melton, Procedural Reforms , supra  note 3, at 189.

201.
202.
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prior statements of sexual abuse. In this section, these legal 
keywords will be used to organize a discussion of the available 
psychological evidence which may lend support to these two 
hearsay proposals. However, an important caveat is in order for 
those unfamiliar with empirical methodology.

One of the most unfortunate impediment:; to the conceptual 
integration of law and psychology’ has been the senseless con­
troversy over the applicability of empirical social science re­
search to legal issues. The justices of the Supreme Court have 
at times scorned the use of “numerology derived from statistical 
studies,”203 and deplored “the judicial equivalent of a doctoral 
examination" in social science methods.204 Social scientists 
generally view the Court’s intuitive skepticism of empirical re­
search as unfortunate, ignorant, and totally unscientific.205 
However, when the Court does rely on empirical data, the same 
social scientists point out that the data has been misapplied, 
misinterpreted and is full of methodogical flaws.206

203. Ballew v. Georgia, 435 U.S. 223, 246 (1978).
204. Craig v. Boren, 429 U.S. 190, 224 (1976) (Rehnquist, J., dissenting).
205. Meehl, Law  and the Fireside Inductions: Some Reflections o f  a 

C lin ica l Psychologist, 27 J. S o c. I s s u e s  65 (1971).
206. Melton, A Psycholegal Dilemma, supra  note 3. Ea ch  profession, law 

and psychology, relies on different epistemological methods. Professor 
Paul Meehl, one of the leading pioneers in m odem  clinical psychology re­
search, characterizes the legal method as one of “fireside inductions" (com ­
mon sense, ancedotal introspective, and culturally transmitted beliefs 
about human behavior). Meehl, supra  note 205. at 65. Laym an, lawyer’s 
and psychologist’s method of human understanding, while often effective, 
contains considerable sources of error. However, Prcfessor M eehl notes 
that the empirical, statistical methods of social scientists "are plagued with 
methodological" problems w hich often render their generalized conclusions 
equally dubious. Meehl, supra  note 205, at 65. Fireside inductions can re­
sult in broad conclusions about the most complex hum an behavior but lack 
empirical support and are often untestable. See generally  Meehl, supra 
note 205. Em pirical research, on the other hand, is usually limited to the 
specific controlled conditions of the experiment. Causal relationships be­
tween variables are rarely absolutely established but instead m ust be in­
ferred from only statistical correlations. Meehl, Theoretical Risks and  
Tabular Asterisks: S ir K a rl, S ir Ronald, and the S low  Process o f  Psychol­
ogy, 46 J. C o n s u l t in g  & C l in . P s y . 806 (1978) [hereinafter cited as Meehl, 
Progress o f  Psychology]. Sec also  Meehl, supra  note £.05, at 65. E ven  if a 
causal relationship can be clearly established, the conditions of the experi­
ment must be so closely controlled and defined that the empirical results 
cannot be generalized to to other "Real-World" situations. M ost empirical 
research regarding com plex human behavior, although "scientific in 
method," is often inconclusive. Consequently, the concluding platitude of 
many a social science research article is "that we need more research." 
Meehl, supra note 205, at 96. Interestingly, many of the raost influential psy­
chological theories are themselves more like fireside inductions than m od­
ern day empirical research. Meehl notes that the possible irony that 
modern psychoanalytic theories fall under this definition of fireside induc­
tions, but he avoids taking a stand on this issue and instead chooses to high­
light the differences between the law and empirical psychology. See Meehl, 
supra note 205, at 66. See also, Meehl, Progress o f  Psych ology, supra  at 829-
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Is  A New H e a rsa y  E xcep tion  F o r  Child. S e x u a l Abuse 
“N ecessary?"

One of the primary rationales for the new hearsay proposals 
is that most child victims are psychologically unavailable to tes­
tify, and that they would be traumatized and psychologically 
damaged by the experience of having to recount sexual abuse 
under normal courtroom conditions. The debate over this as­
sumption recently reached the Supreme Court in G lobe News­
p a p e r Co. v. S u p e rio r C ourt.207 In G lobe  the Court concluded 
that there was insufficient “empirical support" for the state’s 
mandatory courtroom closure rule to protect child victims of 
sexual assault. In his dissenting opinion, the Chief Justice char­
acterized the Court’s search for empirical evidence as a “cava­
lier disregard of the reality of human experience.”"08 However, 
the Chief Justice cites six authorities in support of his conten­
tion that for a child victim the ordeal of testifying in an open 
courtroom could “be devastating and leave permanent scars.”209

G lobe  underscores the debate between empiricism and fire­
side inductionism. It also serves as a reminder that neither ap­
proach can establish with absolute scientific certainty that most 
child victims of sexual assault are psychologically damaged by 
the experience of testifying. Even a rather obvious truth based 
on the “reality of human experience” is difficult to scientifically 
prove. One such assertion is that, “the majority of survivors of 
commercial jetliner disasters are psychologically but perhaps 
unconsciously scarred by the experience."210 The present meth­
odological obstacles to measuring such long-term, unconscious 
and complex human reactions are simply too numerous. The as­
sertion that child victims are permanently harmed by their 
courtroom experience m a y  similarly be one of these obvious but 
empirically unprovable truths based on the “reality of human 
experience.”

Despite this debate, a growing body of empirical data, case 
studies and increasingly sophisticated “firer'de inductions", 
however, suggests that child sexual assault victims are in fact 
traumatized by the experience of testifying, regardless of 
whether they are victims of a violent sexual assault or a non-

40 The John M arshall Law  Review [V o l. 18:1

31. Freud's theory of the oedipal complex, for example, is essentially un- 
testable and derived from his “fireside induction" that his empirical results 
could no:; possibly be true.

207. 4E7 U.S. 596 (1982).
208. I d  at 608.
209. 7c'. at 608-09.
210. Meehl, Progress c f  Psychology, supra  note 2u0.
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iple, is essentially un­
it his empirical results

.15.

v io le n t m o le s ta t io n .211 W h ile  good  em p ir ic a l s tu d ie s  a re  
scarce,212 m any experts d raw  th e ir conc lu s ions from  case s tud ­
ies and th e ir experience in w o rk ing  w ith sex  abuse victim s and 
th e ir fam ilies . These case s tudy conc lu sions, w h ile  lack ing  em ­
p irica l va lid ity , a re  based on c lin ica l experience . T hey  fa l l  som e­
where betw een an em p irica l s tudy and a s im p le  fireside 
induction .213 Som e com m entato rs ob jec t to these conc lu s ions as 
p rem atu re . T hey  note the sca rc ity  o f good em p irica l stud ies, as 
w e ll as the fact th a t ch ild  sexua l abuse is ty p ic a lly  “ n on -v io len t”  
and th e re fo re  no t ana logous to the experience o f ad u lt rap e  vic­
tim s.214 Som e com m enta to rs even hypo th es ize  that at le a s t fo r  
som e ch ild ren  th e  experience o f te s tify in g  m ay be cathartic , 
m ay p rov ide a m eans o f em o tion a lly  tak ing con tro l o f  the s itu a ­
tion and m ay he lp  achieve a sense o f v ind ica tion .215 H ow ever, at 
p resent, such hypotheses a lso  la ck  em p iric a l su ppo rt and on ly  
se rve as com peting un tested  theories .

New hea rsay  excep tions fo r  ch ild  re p o rts  o f se xu a l abuse 
are a lso  necessary  because o f the frequen cy  w ith  which ch ild ren  
fa ls e ly  re tra c t th e ir s to ries o f abuse o r  re fu se  to coope rate once 
the c rim ina l p rosecu tion  has com m enced .216 A  ch ild  m ay re tra c t 
the re p o rt ou t o f fear, gu ilt, sham e, o r  se lf-b lam e . In  cases o f 
incest, even m ore p ressu re s  on the ch ild  to re tra c t the re p o rt 
exist. I f  the ch ild  is rem oved  from  the hom e fo r  p ro tec tion , the 
ch ild  m ay fe e l pun ished  and lo n e ly . I f  the ch ild  is kep t in  the

211. See E. H ib e r m a n , T h e  R aff . V ic t im  53-54 (1976); S. K a tz  & M a z u r , 
U n d e r s t a n d in g  t h e  R a pe  V ic t im : A  S y n t h e s is  o f  R e s e a r c h  F in d in g s  
1982-2000 (1979); S e x u a l  A s s a u l t  o f  C h il d r e n  a n d  A d o l e s c e n t s , supra 
note 3; Katz, supra  note 10, at 91-96; Melton, Procedural Reforms, supra  note 
3; Proving Parent-Child Incest, supra  note 8.

212. But see Burgess & Holmstrom, T^e Child and the Fam ily in the Court 
Process, S e x u a l  A s s a u l t  o f  C h il d r e n  a n d  A d o l e s c e n t s  (A. Burgess, A. 
Groth, L . Holmstrom & S. Sgrois eds. 1978); D e f r a n c is , P r o t e c t in g  t h e  
C h il d  V ic t im  o f  S e x  C r im e s  C o m m it t e d  b y  A d u l t s  (Am erican Hum ane 
Association 1969).

213. Su ch  techniques include interviewing victims, see Burgess & Holm ­
strom, supra  note 212, and the clinical observations of psychotherapists who 
treat the victims and help them  deal with the experience of testifying. For 
the opinions of judges who regularly assess the state of such  victim-wit- 
nesses see Bohmar, Jud ic ia l Attitudes Toward Rape Victims, 57 J u d ic a t u r e  
303, 306 (1974) (reporting a survey of judges' perceptions of the traumatic 
effects of testimony).

214. Melton, A Psycholegal Dilemma, supra  note 3. But s .e  G love News­
paper Co. v. Superior Ct., 457 U.S. 596, 608 n.7 (1982) (Burger, J., dissenting) 
("Holmstrom and Burgess report that nearly half of all adult rape victims 
were disturbed by the public setting of their trials. Certainly the im pact on 
children must be greater."). Id.

215. Melton, A Psycholegal Dilemma, supra  note 3; Rogers, supra  note
157.

216. Love v. States, 64 Wis. 2d 432, 442, 219 N.W.2d 294, 299 (1974); Good­
win, Sahd & Rada, Incest Hoax: False Accusations. False Denials, 6 B u l l  
Am . A c a d . P s y c h ia t r y  & L aw  269 (1978) [hereinafter cited as Incest Hoax}.



hom e and the o ffend e r is rem oved , the ch ild  m ay fee l re sp on s i­
b le  and gu ilty  fo r  causing the o ffend e r to be taken away. The 
ch ild  m ay a lso  have to d ea l w ith the m ixed  fee lings o f o th e r fam ­
i ly  m em bers . M a ry  ch ild ren  fe a r tha t pa rtic ipa tion  in the p ro ­
cess o f leg a l in te rven tion , cou ld  cause the o ffe n d e r to be sent to 
p rison . In  cases o f incest, the ch ild  v ic tim  m ay have m ixed  fe e l­
ings tow ard the o ffende r. B y  m aking the rep o rt, m ost ch ild ren  
are s im p ly  ask ing fo r  th e ir pa ren ts to love them  in the righ t 
way.217 P re -t r ia l recan ta tion s o f sexua l abuse can be conside red  
a typ ica l reac tion  which is cong ruen t w ith  a p a tte rn  o f in- 
tra fam ilia l se xu a l abuse .210

Adm itting h ea rsay  re p o rts  o f ch ild  abuse is a lso  conside red  
necessary because m any victim s a re  simply' too young  to be 
ava ilab le  as w itnesses due to th e ir cognitive im m a tu rity . E ven  if 
the p rosecu tion  is w illing to pu t such a vu ln e rab le  w itness on 
the stand, the de fense m ay claim  that the ch ild  is too young  to 
be sub jected  to e ffective c ross-exam ination  and tr ia l c on fron ta ­
tion .219 W h ile  the m odern  trend  is to adm it the te s tim ony  o f 
younger ch ild ren ,220 m any ch ild  v ictim s o f j>.*xual abuse a re  so 
young that th ey a re  incom peten t to te s tify .221

A fina l reason  that such hea rsay  excep tions are n ecessa ry  is 
th a t the sexu a l abuse cases are d ifficu lt to p rosecu te . O ften  the 
on ly  w itnesses to the even t a re  the o ffend e r and the ch ild  vic­
tim .222 C o rrobo ra tin g  phys ica l evidence m ay be inconc lu sive  o r 
non-ex isten t, depend ing on the type o f se xu a l abuse.223 U n d e r
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217. Because of the com plex dynamics of infrafamilial sexual abuse ch il­
dren may have mixed feelings about the abuse because the offender inap­
propriately uses sexual contact to give the child a measure of affection, 
attention and importance; most children continue to want these things—but 
without the sexual contact. See Katz, supra  note 10, at 88; Lloyd, supra  note 
12, at 112; K. MacFarlane, Sexual Abuse o f  Children, in T h e  S e x u a l  V ic t im i­
za t io n  o f  W o m en  94-96 (J. Chapm an & M. Gates eds. 1978).

218. State v. Middleton, 294 Or. 427, 657 P.2d 1215 (1983); Berliner. B lick 
and Bulkley, Expert Testimony on the Dynamics o f  In tra-Fam ilia l Child 
Sexual Abuse and the Princip les o f  Child Development, in C h i ld  S e x u a l  
A bu se  a n d  t h e  Law , supra  note 2; S . Mele-Sernovitz, Parenta l Sexual 
Abuse o f  Children: The Law  as a Therapeutic Tool F c r Families, in L e g a l  
R e p r e s e n t a t io n  o f  t h e  M a l t r e a t e d  C h i ld  70 (1979) (describing the “sex­
ually abused child  syndrome"). See Defiance, Tim e, Jan. 23, 1984, at 35 (re­
porting a highly publicized case in which a judge sent a twelve year old 
incest victim  to solitary confinement until she would agree to testify against 
her father).

219. United States v. Iron Sbeil. 633 F.2d 77, 87 (8th Cir. 1980).
220. See in fra  note 221 and accompanying text.
221. Many victim s are two or thre-: years old or younger. See, e.g., United 

States v. Nick, 604 F.2d 1199, 1202 (9th Cir. 1979) (victim-witness in case of 
child sexual abuse “could not have been subjected to cross-examination 
. . . by reason of his extremely tender years").

222. See supra  text accompanying notes 10 to 44.
223. See Lloyd, supra  note 12.
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such cond itions, the ab ility  to cons ide r a ch ild ’s p r io r  re p o rt o f 
the inc ident m ay p rov ide  the t r ie r  o f fact w ith necessa ry  and 
h igh ly  p roba tive  evidence.

A re C h ild  R epo rts o f  S e x u a l Abuse In h e ren tly  "R e lia b le ? "
The c rite ria  o f re lia b ility  a re  tw o fo ld . The firs t aspect is 

w h e th e r ch ild  re p o rts  o f  abuse a re  in h e re n t ly  t ru th fu l. The sec­
ond aspect is w he th e r th e re  a re  fac to rs , o th e r than  tru th fu ln ess , 
which w ou ld  enhance o r  m itigate the re lia b ility  o f a ch ild 's out- 
o f-cou rt re p o rt o f abuse. The question  o f tru th fu ln e s s  m ust be 
assessed in an h is to ric a l con text. F o r  m ost o f  the tw entie th  cen­
tu ry , both law  and psycho logy  in s titu tion a lized  th eo rie s  and 
practices which fo rm a lly  d iscoun ted  rep o rts  o f ch ild  sexua l 
abuse. As noted , W igm ore  was the m ost in flu en tia l leg a l au th o r­
ity  to asse rt th a t re p o rts  o f sexua l abuse w ere o ften  fa lse . In  a 
scath ing bu t sc h o la r ly  law  rev iew  a rtic le , Le igh  B ien en  revea ls  
that W igm ore suppo rted  his own p e rso n a l and p re jud iced  be­
lie fs  w ith questionab le , inaccu ra te  and  som etim es p u rp ose ly  
d is to rted  “ sc ientific ev idence .’ ’224 D esp ite  m odern  evidence to 
the con tra ry , W igm ore ’s legacy o f m is in fo rm a tion  lives on .225 
Today , W igm ore ’s th eo rie s abou t bo th  ch ild  re p o rts  o f sexua l 
abuse and the C on fro n ta tion  C lau se  a re  d is favo red .226

In  the fie ld  o f  p sycho logy , F reud  is the m ost in flu en t ia l fig­
u re  to have fo rm a lly  d iscoun ted  re p o rts  o f  ch ild  se xu a l abuse. 
In  his e a r ly  psychoana ly tic  ca ree r, F re u d  be lieved  h is p a tien ts ’ 
rep o rts  o f ch ild  se xua l abuse . W hen he decided the rep o rts  
cou ld  not be true , he was devestated . O n ly  F reu d  h im se lf can do 
ju stic e  to h is own con fused  th inking :

In fluenced  by C h a rco t’s v iew  o f the traum atic origin o f hysteria, 
one was readily in clined  to a ccep t as true  and aetiologically signifi­
can t the sta tem ents m ade by patients in  w h ich  they ascribed  their 
sym ptom s to passive sexual experien ces  in early ch ildhood— 
broadly speaking, to seduction . W hen  this aetiology broke down 
under its ow n im probability and under con trad iction  in definitely 
ascertainable circum stan ces, the resu lt at first was help less bew il­
derm ent. A nalysis  had led  by  the  right paths back  to these  sexual 
traumas, and ye t they  w ere not true. R ea lity  was lost from  under 
one's feet. A t-th a t tim e I w ou ld  have gladly given up the whole 
thing, ju s t as m y predecessor, B reur, had done w h en  he m ade his 
unw elcom e discovery. Fe rh a p s  I persevered  on.'y because  I had no 
ch o ice  and cou ld  not ther. begin again at anyth ing  else.227

224. Bienen, supra  note 11.
225. Th is  legacy is reflected in m odem  statutes requiring corroborative 

evidence in cases of child sexual abuse. See Lloyd, supra  note 12.
226. See supra  note 172 and accom panying text.
227. S. F r e u d , T h e  H is t o r y  o f  t h e  P s y c h o a n a l y t ic  M o v e m e n t  51-52 

(1914).



Y ea rs  la te r F reud  com m ented :
If the reader feels in clined  to shake his head at m y credu lity, I can ­
not a ltogether blam e him. . . . W hen, I was at last obliged to re cog ­
nize that these scenes  w ere only phantasies w h ich  m y patients had 
m ade up or w h ich  I m yse lf fo rced  on them , I was for a tim e co m ­
pletely at a loss."28

F reu d ’s so lu tion , o f cou rse , was the O ed ipa l com p lex , one o f  the 
cen tra l tenets o f  p sych oan a ly tic  th eo ry . S ine that tim e, p sy ­
choana ly tic  th eo ry  has been  used  to a ttrib u te  ch ild  re p o rts  o f 
sexua l abuse, not to  re a lity , bu t to fan tasy .

T oday m any m en ta l h ea lth  expe rts  be lieve  that F reu d  had 
discovered re a lity , a re a lity  th a t was too d ifficu lt fo r  h im  to ac­
cept.229 F reud  n e ve r re p o rted  a fa lse  accusation o f incest. In  
add ition , th e re  is ev idence th a t he p u rp o se ly  supp ressed  ev i­
dence o f an ac tua l inc iden t in  one o f h is m ost in f lu en tia l case 
stud ies.230 H ow ever, p sych oana ly tic  theory' need not be d is­
ca rded in  o rd e r to m a in ta in  th e  in h e ren t tru s tw o rth in e ss  o f 
ch ild  re p o rts  o f sexua l abuse . C h ild hood  fan ta sy  can take m any 
fo rm s, bu t it is bound by  the ch ild ’s cognitive lim ita tion s  and 
psycho log ica l im m a tu rity .231 O ed ipa l fan ta sy  cou ld  not account 
fo r  the fact that ch ild  re p o rts  o f se xu a l abuse o ften  inc lude v iv id  
descrip tions o f p en ile  e rec tion , e jacu la tion , sem en , an a l in te r­
course , fe lla t io  and o th e r “ a d u lt ”  b ehav io rs .232 C h ild  rep o rts  
which inc lude de ta iled  accounts o f se xu a l b ehav io r a re  in h e r­
en tly  m ore re lia b le  than  vague asse rtion s  which a re  congruent 
w ith a young  ch ild ’s w ay o f  pe rce iv ing  and  fan tas iz ing  ab ou t the 
w orld .

The fo regoing  d iscussion  add resses th e  issue o f  uncon ­
scious fan tasy  bu t does not add ress the p rob lem  o f consc ious 
ly ing . D o ch ild ren  lie  abou t such incidents o f  sexua l abuse? D o 
th ey  m ake fa lse  re p o rts ?  The ove rw he lm ing  op in ion  o f  m en ta l 
h ea lth  w o rke rs , soc ia l w e lfa re  w o rke rs , and po lice  investiga to rs 
is that ch ild ren  a lm os t n e ve r m ake fa ls e  re p o rts .233 E m p iric a l 
stud ies (on e  which in vo lv ed  the use o f a p o lyg rap h ) con firm  the
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228. S. F r e u d , A n  A u t o b ig r a f h ic a l  S t u d y  34 (1925).
229. F. R u s h , T h e  B e s t  K e p t  S e c r e t : S e x u a l  A b u s e  o f  C h il d r e n  

(1980); Incest Hoax, supra  note 216. Peters, Children Who Are Victims o f 
Sexual Assault and the Psychology o f  Offenders, 30 A.m . J. P s y c h o t h e r a p y  
398, 402 (1976). See generally  Beinen, supra  note 11, at 237 nn. 4-7.

230. Peters, supra  note 229, at 402.
231. R u s h , supra  note 229, at 80-81; Lloyd, supra  note 12, at 105-6; Peters, supra  note 229, at 420.
232. Lloyd, supra  note 12, at 105.
233. F. I n b a u  & J. R e id , C rlm in a l  I n t e r r o g a t io n s  a n d  C o n f e s s io n a l  111 

(1976); R u s h , supra  note 229, at 156; Incest Hoax, supra note 216.
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fact that fa lse  rep o rts  a re  e x trem e ly  ra re .234 S tud ies a lso  ind i­
cate that fa lse  d en ia ls  o r re trac tion s by th e  victim  are ac tu a lly  
m ore com m on than  fa lse  repo rts .235 O f the few  repo rted  fa lse  
accusations, ch ild  is u su a lly  coaxed to lie  by an ad u lt and 
re ad ily  adm its tne lie  upon d irec t question ing .235

The W ash ing ton  statu te , which e s tab lish es a hea rsay  excep ­
tion  fo r  ch ild  re p o rts  o f se xu a l abuse , app lie s on ly  to ch ild ren  
unde r ten yea rs  o f  age.237 T he re  is no em p irica l evidence to sug­
gest that o ld e r ch ild ren  i e m ore  lik e ly  to m ake fa lse  repo rts , 
but the re  a re  som e sound p sycho log ica l reasons fo r  e s tab lish ing  
an age lim it a rou n d  ten ye a rs  o ld . A t th is age, ch ild ren  a re  not 
p h ys ica lly  o r p sych o log ica lly  s e x u a lly  deve loped , n o r have they 
deve loped the cognitive fac ilitie s  o f adu lth ood . C h ild ren  in  the 
age range o f seven  to e leven  a re  s t ill in  the conc re te -ope ra tion a l 
stage o f cognitive deve lopm en t.238 T h e ir th in k ing  is o ften  cha r­
ac terized by log ica l inconsistencies based on incapacities to  use 
sym bolic  logic, m an ipu la te  log ica l categories and cons ide r log i­
cal a lte rn a tives .239 These sk ills  a re  no t fu lly  d e v e lo p e d  un til the 
ch ild  reaches the stage o f fo rm a l-op e ra tio n a l though ’ in ea rly  
adolescence.240 A rguab ly , effective c ross-exam ina tion  depends 
on the w itness ’s ab ility  to  func tion  at th is m o re  advanced stage 
o f cognitive deve lopm en t.241

234. Incest Hoax, supra  note 216; Groth, The Psychology o f  the Sexual 
Offender, Workshop Presented By Psychological Associates of the A l­
bemarle in Charlotte, N.C. (March'l9P0).

235. D e F r a n c is , P r o t e c t in g  t h e  C h il d  V ic t im  o f  S e x  C rd .ie s  C o m m it ­
t e d  b y  A d u l t s , Am e r ic a n  H u m a n e  A s s o c ia t io n  (1969); Incest Hoax, supra 
note 216.

236. Incest Hoax, supra  note 216, at 270.
237. Sec supra note 135 and accom panying text.
238. J. F l a v e l l , C o g n it iv e  D e v e l o p m e n t  61-100 (1977).
239. Id. See generally  Melton, Children's Competency, supra  note 32.
240. J. Flavell, supra  note 238, at 101-12.
241. These theories of cognitive stages were developed by Jean Piaget, 

who also believed that children passed through different stages of moral 
development. J. P ia g e t , T h e  M o r a l  D e v e l o p m e n t  o f  t h e  C h il d  (1932). 
Law rence Kohlberg, who has developed Piaget's .heories of moral judg­
ment, suggests children up to the age of nine are at the pre-conventional 
level of moral judgm ent which roughly corresponds to Piaget's stage of het- 
eronomous morality. Kohlberg, M oral Stages and Socialization: The Cog­
nitive Development Approach, M o r a l  D e v e l o p m e n t  a n d  B e h a v io r : 
T h e o r y  R e s e a r c h  a n d  S o c ia l  I s s u e s  (T. Lickona ed. 1976). Ch ildren at 
this stage are characterized by their egocentrism and their inability to effec­
tively view social relations from the perspective of others. T o  lie effectively 
about being sexually abused in order to punish someone requires consider­
able cognitive skill w hich  most young children do not have. Th is  does not 
mean that children do not lie, but only that their ability to lie is limited by 
their egocentrism, cognitive functioning and social immaturity. Burton, 
Honesty and Dishonesty, M o r a l  D e v e l o p m e n t  a n d  B e h a v io r : T h e o r y , R e ­
se a r c h  a n d  S o c ia l  I s s u e s , (T . Lickona ed. 1976). A s  children grow older
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One iron y  o f these cogn itive -deve lopm en ta l con s ide ra tion s 
is that the lack  o f th e  ch ild ’s cognitive sn ills  in c reases ra th e r 
than decreases the in h e ren t re lia b ility  o f  re p o rts  o f se xu a l 
abuse. A  second iro n y  is th at the ch ild ’s h ea rsay  re p o r t o f se x ­
ua l abuse m ay be m o re  in h e ren t ly  re lia b le  than  th e  ch ild ’s 
cou rtroom  te s tim ony u n d e r c ross-exam ination . A  ch ild ’s testi- :
m ony cou ld  be com p le te ly  t ru th fu l bu t su ffe r from  lap ses o f 
memory', incom p le te  d e ta ils  and even log ica l inconsistenc ies .242 
T raum a, gu ilt and fe a r re su lt in g  from  te stify in g  in  an open cou rt­
room  and in the p resence o f the o ffende r, m ay fu r th e r reduce 
the ch ild 's ab ility  to testify ’ e ffective ly . O ne lead ing  com m enta ­
to r on psycho lega l issues specu la tes : “ ( I ] t  is p la u s ib le  that face- 
to-face con fron ta tion  by p a rt ic u la r ly  vu ln e rab le  v ic tim s ( lik e  
ch ild ren ) m ay ac tu a lly  d im in ish  re lia b ility  o f th e ir te s tim ony  
ra th e r than enhance it. . . .’ ’243

Th is b r ie f rev iew  o f the re le van t psycho log ica l lite ra tu re  
suggests that a ch ild ’s ou t-o f-cou rt sta tem en ts o f se xu a l abuse 
are .inherently re lia b le . F a lse  accusations a re  e x trem e ly  ra re ; 
fa lse  den ia ls  and recan tations are m uch m ore  com m on. P sych o ­
ana ly tic  th eo rie s  o f incestuous fan tasy  do no t d e trac t from  the 
inhe ren t re lia b ility  o f re p o rts  o f se xu a l abuse. L im iting  such 
new hea rsay  excep tions to ch ild ren  un d e r ten  o r e leven  ye a rs  
o ld  m ay, how ever, p rov ide  an ex tra  m easu re  o f re lia b ili ty  due to 
fac to rs o f eu, :ion a l cognitive and sexu a l deve lopm en t. T hese 
sam e cognitive and em o tiona l lim ita tion s  m ay s ign ifican tly  d e ­
trac t from  the ch ild ’s ab ility  to te s tify  re lia b ly  and e ffec tive ly . A 
ch ild ’s ou t-o f-cou rt sta tem en t o f abuse m ay be m ore  re lia b le  
than the ch ild ’s in -cou rt testim ony.

V I  S u m m a r y  a n d  C o n c lu s i o n s

Lega l in te rven tion  in  re sponse  to ch ild  se xu a l abuse is o ften  
sa id to constitu te a second v ic tim iza tion  o f  the ch ild . R e fo rm  
e ffo rts  to p ro tec t ch ild  v ictim s w ith in  the leg a l system  inc lude 
two recen t p rop o sa ls  to adm it in to  ev idence a ch ild ’s p r io r  s ta te ­
m ents o f  sexua l abuse . The firs t p rop o sa l w ou ld  s im p ly  c reate  a 
new  h ea rsay .excep tion  fo r  ch ild  re p o rts  o f abuse. T he second 
p ropo sa l w ou ld  adm it in to  ev idence spec ia l v ideo taped  in te r­
views and depos itions which , depend ing on the specific p ro p o ­
sa l, m ay o r m ay n o t p rov id e  fo r  fu l l c ross -exam ina tion  and d irec t 
facs-to-face con fron ta tion . T he p re sen t system  o f trad ition a l

they are capable of assuming the perspective of others to create more con­
vincing lies and to use lies more cleverly to punish others.

242. C. A d a m s  & J. F a y s , N o M o r e  S e c r e t s  63 (1981); Melton, Children's 
Competency, supra  note 29.

243. Melton, Procedural Reforms, supra  note 3, at 189.

■ v  -t ■
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hearsay excep tions and m odern  re s id u a ls  a llow s some fle x ib ility  
fo r  adm itting a ch ild ’s p r io r  statem ents o f se xu a l abuse. How ­
ever, the ex isting  excep tions to the hea rsay  ru le  do no t ade­
qua te ly  p ro tect the ch ild  v ic tim  th rough the lega l p rocess

Today, a ttitudes tow ard  socie ta l in te rven tion  have sh ifted  
away from  a pun itive  m ode l which rem oved  the child from  the 
home, p rosecu ted  th e  o ffe n d e r and destroyed  the fam ily . P ro ­
gressive in te rven tion  m ode ls  a re  based on tem po ra ry  rem ova l o f 
the o ffend e r from  the hom e, ind iv idua l and fam ily  psycho th e r­
apy and u ltim ate  reun ifica tion  and strengthen ing o f the fam ily . 
H ow ever, o ffende rs o ften  re ly  on a strong system  o f den ia l and 
ra tion a liza tion  to avoid  v o lu n ta ry  trea tm en t. C oercive lega l 
p ressu re , such as p re -tr ia l d ive rs ion , is o ften  necessary to in iti­
ate the o ffend e r ’s in ve stm en t in  treatm ent. T he re fo re , new 
hearsay excep tions which p o ten tia lly  fac ilita te  p rosecution  
shou ld  be a sh a red  goa l o f the lega l system  and m enta l hea lth  
com m unity .

S ta tu tes which es tab lish  new  hea rsay  exceptions fo r  a 
ch ild ’s ou t-o f-cou rt s ta tem en ts o f sexua l abuse appea r to be con­
s titu tion a lly  sound . In  fact, these statu tes inco rpo ra te  the ne­
cessity and re lia b ility  c rite ria  o f the lead ing Sup rem e C ou rt 
cases which attem p t to recon c ile  the hearsay doctrine and the 
C on fron ta tion  C lause . H ow ever, it rem ains un c lea r how  cou rts 
w ill in te rp re t the necess ity  and re lia b ility  c rite ria  in cases o f 
ch ild  se xua l abuse. Spec ifica lly , it is unc lea r how  fa r courts w ill 
go in recogn izing new  fo rm s c f “ psycho log ica l unava ilab ility ”  fo r  
v ictim -w itnesses w ho a re  p h y s ic a lly  ava ilab le  to testify . It  is 
a lso  u n c lea r how  cou rts w ill assess the in h e ren t re liab ilitv  o f 
new ly leg is la ted  h ea rsay  excep tions unde r p resen t C on fron ta ­
tion C lause  ana lys is .

P rop o sa ls  to adm it v ideotaped  in terv iew s and depositions 
into evidence m ay no t rece ive  a s im ila r degree o f  constitu tiona l 
support. W h ile  th e re  is adequate p recedent fo r  taking deposi­
tions o f traum a tized  v ictim s, m any p roposa ls to protect ch ild  
victim s p lace som e lim its  on the righ t to cross-exam ination and 
face-to-face con fron ta tion . Such  lim ita tions a re  said to sa tis fy  
the necessity  and re lia b ili ty  c rite ria  which the Suprem e C ou rt 
uses to reconc ile  the C on fro n ta tion  C lause w ith the hearsay 
doctrine . H ow ever, cou rts  tre a t depositions d iffe ren tly  from  
o th e r fo rm s o f h ea rsay  because o f strong po licy  interests which 
fa v o r live  te stim ony , the p resence o f ava ilab le  w itnesses, the 
righ t to face-to -face con fron ta tion  and o the r C on fron ta tion  
C lause va lues.

Iron ic a lly , courts m ay be w illing  to upho ld  new hearsay ex ­
ceptions fo r  ch ild  re p o rts  o f sexua l abuse which provide fo r no
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cross-examination and confrontation, while at the same time 
strildng down new taped interview and deposition procedures 
which only minimally restrict the defendant's right to cross-ex­
amination and face-to-face confrontation. This irony has al­
ready been tested in the United States court of appeals.

One reason for this irony is the strict evidentiary approach 
which the Supreme Court takes to the Confrontation Clause. 
By relying on the keywords cf necessity and reliability, the 
Court reduces all considerations of competing societal interests 
to evidentiary criteria which date back to the c o m m o n  law. In 
contrast, the Court balances first amendment riphts against the 
compelling state interest in protecting child victims of sexual as­
sault. Whilr the first and sixth amendments m a y  be said to pro­
tect different rights and require differential analysis, it is 
unlikely that common-law evidentiary criteria can resolve these 
subtle constitutional tensions.

For the present, the hearsay doctrine and the Confrontation 
Clause are reconciled by the criteria of necessity and reliability. 
The available psychological evidence, although incomplete, sug­
gests that the newly proposed hearsay exceptions for child 
statements of sexual abuse are necessary and inherently relia­
ble. Children are often psychologically or otherwise unavailable 
to testify in such cases. A  child’s out-of-court statements of sex­
ual abuse are not only inherently reliable but m a y  even be more 
reliable than the same child’s in-court testimony. This would 
prove an exception to the most fundamental assumptions un­
derlying the hearsay doctrine and Confrontation Clause, which 
after all, were formulated at a time when children were gener­
ally regarded as incompetent witnesses and when society de­
nied the problem of child sexual abuse.

Although present Confrontation Clause analysis and pres­
ent psychological theory leave many questions unanswered, 
there is sufficient constitutional support and psychological evi­
dence to justify continued implementation of new hearsay ex­
ceptions and taped deposition procedures for a child’s 
statements of sexual abuse. These new proposals will challenge 
the judicial system to reconcile the Confrontation Clause, the 
hearsay doctrine and competing societal interests. Perhaps 
these proposals will serve as a social experiment, testing the 
flexibility of modern Confrontation Clause analysis to allow for 
the progressive growth of the hearsay doctrine in response to 
newly identified social issues and our expanding knowledge of 
the human condition.
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A Comprehensive Approach lo 
Child Hearsay Statements in Sex Abuse Cases

The incidence o f  sexual abuse o f  young children has increased dramati­
ca lly  in recent years. 1 The crimes committed are predominantly nonviolent in 
taiure1 and almost always occur in secrecy, with the child usually being the 
only witness.3 No particular age group is immune to sexual abuse,* nor are the 
offenders confined to any particular class o f  persons. 1 lodced, more often 
than not, the offender is a parent, relative, o r an acquaintance o f  the child.1'

Detecting sex abuse, as well as convicting its perpetrators, is exceptionally 
difficult,' due to the lack o f  witnesses’ and corroborative physical evidence,'3 
2nd to the reluctance or inability o f  the victim to testify against the defcml-

m

S I 1-“tAft*!, |
T ry# .:’ 

‘ • " i t  ■•**?*• '

* t # *

1. The American Humane Association's national study o l state c in ld-protcenon statistics 
thawed a 200°o increase in the reporting o l sexual ahuse since |u "6 . Its |«M>. there were 2S.tnH» 
ftported eases o l child sc\ abuse per sear. C o llin s . Studies Find Sesilai Abuse o l Child ren is 
Widespread. M .V. Times, Mas 13. !xtrt2. at C.'l, co l. I ,  C IO . c o l. 2 .

These statistics m ay, in la d .  understate the p rob lem , lo r  a substantial number o t .1:. cases 
iie  rteser reported, bn her the ehild does not report the incident, see Nationa l Center on Child  
Atuseand Neglect. Ch ild  Ses Abuse: Incest. Assault and Sexual l:\p lc iiia tion  2 ( lv .s i i ;  I undis. 
Experiences ot 500 Child ren with Adult Sexual Deviation , 30 Psychiatric (J. Supp. V I, W  i lv 5 6 t , 
c«thc parents refuse to eo to the um ltntiiics, see C o llin s , supra, at CTO. cols. 5-6.

Estimates oi I he actual number o f  sexual assaults have varied widely. The Nationa l Center on 
Cb.ld Abuse and Neglect estimated that m ote titan lOO.iltiO eases o f  sexual abuse occur annua lly . 
S« National Cetitei on  Ch ild  Abuse and Neglect, supra, at 2. Cither estimates iutse reached as 
high as 2U0.0J0 to 5O0.tHXf sexual assaults per sc.tr lo r  female children on ly . See aehttiiz. The 
Child Se.x Vtcmn: Socia l, Psychological am i Legal Perspectives. 52 Ch ild  W e lfa re  147, 145 ( I T  j ) .

2. See ITmunung, Interview ing t  liild  Victims o f  Sex O ffende rs , in  The Sexual V ictimology 
o f Youth 175, 17* ( I  Schultz ed I'ISO I: M ae lu irlane. Sexual Abuse o f  C h ild ren , in The Victim- 
dation o f Women 86 , S7 t IV S ) : S e liu lt/ , supia note I ,  tit Mb.

3. See Stevens & Berliner, Special Techniques fo r  Ch ild  Witnesses, in The Sexual V ictimo­
logy o f Youth 246, 24S tL . Schultz ed. I WO).

4. The ages o f  the xioiiinx range from  earls infancy (one or two monthsi to 17 o r  IS years. 
Sjroi. Sexual Molestation o f  C h ild ren , Ch ild ren  T oday . M ay Ju n c  l'J’ 5, at 1», 20.

5. See C o llins, supra note I ,  at C l ,  co l. I (excerpt from  an  interview with D r. Gene Abel, 
Director o f the Sexual llchav io r C lin ic o f  (he New Y o rk  State Psychiatric Institute):

For the most part parents have to lJ  their children to stay away from  men who arc 
wearing raincoats and carrying candy. . . . Hut none o f  o u r patients (sex o ffenders o f  
children) wear raincoats anJ carry candy. They come from  a ll walks o f  life  and a ll 
socioeconomic categories, and they look  just like the neighbor next d o o r . They may even 
be the neighbor next d o o r.
6. Sec D. F iukellsor, Sexually Victimized Child ren 73 (l'J7H); M acFarlane, sup-a note 2 , at 
Sgroi, supra note 4 , at 20; Stevens i t  Berliner, supra note 3 . at 246.
7. In a l% b  study o f  250  cases o f  child sex abuse that had been reported to New Y o rk  C ity ’ s 

poieciisc services, less than one percent o t the molesters were sent to  ja i l .  C o llin s , supra note I , 
j i  CIO, col. 5.

Onlv 50"'o o f  the sex o ffenders (23S men) in the Sexual Behavior C lin ic at the New York  State 
Psychiatric Institute had ever spent time in  ja i l .  These men bad committed a to ta l o f  16 ,666 nets o f  
child molestation. an average o f  nd.J m olestations per o ffen d e r. Id . at C l ,  co l. I . C IO , co l. I.

S. Sec Stevens \  Berliner, supra note 3, at 248; in lra  notes 4 7 -4 0  and accompanying text.
9. See M acFarlane. supra note 2, at 87 . SX; Schu ltz, supra note I , at 149; in fra  notes 44 -4 6  

sod accompanying text.
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am ." ’ Even when the child does appear in court and testifies, lie or she is often 
met with skepticism and d isbd ie f." Consequently, to establish the guilt o f the 
defendant, many prosecutors have tried to introduce the out-of-court state­
ments o f the victim into evidence through the testimony o f witnesses who 
heard the statements.1- Since the hearsay rule1’ generally prohibits the intro­
duction o f these statements, an exception to the rule is often sought." Courts 
have used a vaiiety o f  approaches in determining w hether an exception should 
apply.

This Note aigttcs that the various approaches that have been taken by the 
courts to child hearsay statements in sex abuse cases are unsatisfactory. Given 
the ttr usual circumstances attendant to child sex abuse and the special charac­
teristics o f  its young victims, the rationale o f  the hearsay rule and its excep­
tions requires that an alternative approach b ■ employed to assess the admissi­
bility o f  child hearsay statements. I'he Note begins hy examining the 
traditional base* o f the hearsay ruie and the underlying logic o f  its exceptions. 
After analyzing the need fo r and reliability o f  out-of-court statements by 
children in such cases, the Note reviews and then critiques the various ways 
courts have treated these hearsay declarations, i'he Note concludes that the<t 
approaches inadequately assess the probative value o f  child hearsay state- 
ments in sex alui.se cases. Instead, it proposes the adoption o f  an analysis 
similar to that embodied in a recently enacted Washington statute. Hie statute 
admits a child’s out-of-court declaration if the time, content, and circum­
stances o f  the statement provide sufficient indicia o f  reliability . 11

I9S3J
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A. The Hearsay Rule
Hearsay consists o f  **{otn-of-court| siatement|s| . . . offered in evidence 

to prove lhe truth o f  the matter asserted."" Under traditional formulations of

10. see l ibai, I he P rotection o f  the Child  Victim o f  a Sexual O ffense in the C rim ina l Just,-/ 
System, in I'he Sexu.il V ictimology o f  Y ou th  1ST, 23J t l . .  .Seim::/, ed. 19Mb: MacFarlane, w .-., 
note 2. at 99 --I00 ; in lra  notes 60 -62  and accompanying text.

11. See Drown v. United States, 152 l'.2 d  138, 139 (D .C . C ir . 19*5); Fitzgerald v. Liiii-j 
lex. 443 A .2d 1295, 1299 (P .C . 1982); Stevens & Dei liner, supra note J . at 252 .M a te s . 4 4 )  A . 2 d  1 2 9 5 , 1 2 9 9  ( I L L .  1 9 8 2 ) :  S te v en s  &  U e i lm e r ,  s u p ra

12. See, e .g ., United States v. N ick , 604 I'.2d 1199 (9 ih  C ir. 1979) (federa l governing 
aucmpts h i in troduce testimony o f  ch ild ’ s mother as to xiatement made by child a lte r alleged!-, 'HvTi' '- 
being sodoin i/ed by his babysitter): Sta le v. Uoo ilry . 96  A riz. 259, 394 P .2d 196 (1964 ) (state t.-£|

17. See I 
Common Law  

J?® ! co le 13. at 
J & i  18. S e e l

tI9T0,: Kal- K• exam ination ’ 
^  .t r u th ." ) .

19- See l .  
g jks ’V V  ro te  13, at 5.M 
$ s r i ; 20. See C. 

Sut see 5 W ign: 
'an essential jus

V • - »’  • ■ I V* / V l lu  IV. IJjQ ' ** * * '
to im toduve testimony o f  ch ild ’ s mother and neighbor as to statements made by thech ild  a i t u f -  22 . See id.
aileged rape); in fra  notes 72 -1 15 . 123-35 . 141-53 and accompanying text. * There are :

1 J . The hearsay ru le prohibits the in troduction into evidence o l testimony o r written--.v laB 'Sy r-t^  cross-e.xanti 
der.ee o f  a statement made out o f  court when the statement is being o lfe red  as an assertion a  substantial!
show the tru ih  o f the matters asserled therein. See I : . C lea ry , M cCorm ick on Evidence 579-86(1* evcn a S*'CP
ed. I9 72) llie re ina lte r cited as M cC orm ick ]. insist on a t

14. See in lra  notes 7 2 - 115. 123-35 . 141 -53 . and accompanying text. s fS te S -v S t*  ah °  Fed . R
15. The statute a lso requires that the hearing on admissibility be conducted outside p . tv idene; which

presence o f  the ju ry  and either that the child testily at 'he proceeding o r , i f  the child -j ssperior to  muei
unavailab le, co rrobo ra tive  evidence o f  the act be p rovided. 1982 \\ ash. I egis. Serv. ch. 129, ( •  ^3. See 4 J
(W est). ' * Supp. 198

16. Fed. R . liv id . 801 (c ): accord M cCorm ick , supra note 13. at 584. Such statements m jy)* Upon the op po rc
o ra l o r written and may even incorporate nonverbal conduct i f  the conduct was intended tob:i> M m  yad declarant's r. 
assertion. Fed. It. liv id . SO lla ), in court er;
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the hearsay rule, evidence concerning tiiese statements is barred Irotn use in 
court unless the original declarant testifies in court, where he may be cross- 
examined as to the grounds o f his out-of-couit assertion and as to !us qualifi­
cations to make the assertion . 17

The rule against admission o f  hearsay statements stems from the long- 
cstablished belief that cross-examination is the best vehicle fo r discovering the 
truth and that the most reliable statements come from the witness stand.1' By 
questioning in court the person who made the original statement, the trier o f 
fact can detect and eliminate any inaccuracies in the witness's perception, 
memory, and narration o f  the event." I'he opportunity to put the declarant 
under oath and to observe his or her demeanor is another traditional reason 
for requiring an appearance in court.

B. Exceptions to the Hearsay Rate
Despite the primacy attached to cross-examination, exceptions to the 

hearsay rule have long existed in evidentiary law.-' The reasons for allowing 
hearsay to be used are twofold. First, reliability o f  certain hearsay statements 
can be assured even without cross-examination o f  the original declarant.-- 
Trustworthiness can be inferred from the fact that the statement was made 
under or subjected to certain conditions that insure a degree o f reliability 
comparable to that found in a cross-examined statement.- 1 Moreover, the 
recurring need lo r hearsay evidence constitutes another justification for a llow -

oll'ered in evidence 
ditional formulations o f

Offense in me C rim ina l Justice -.55^3®  
ed. 14X0); M acFarlane , supra i fc v jx a  

■
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| ,  at 584. Such siatements may b c jS  
!:e conduct wax intended to h e cetxY

17. See le d . It. Evid , a rt. V III advisory committee note; 5 W igm ore. Evidence in T r ia l, at 
Common Law 12 (J . Chadbourn rev. 1974) (lio ie iti.iltcr cited as 5 W iym ore j; M cCorm ick , supra 
r.ote 13. at $•: 579 -81 .

IS. See O h io v. Roberts. 44,S U .S . 56 . 64 -65  ( I 'H f l) ; C a lifo rn ia  v. tiieen , 299 U S . 1 4 ), 159 
(I9 '0 ); fe d . K . Evid. art. V II I advisory committee note; 5 W igm ore . supra note ! ' ,  at 32 !cross- 
examination " is  beyond any lioutvt the greatest legal engine ever invented tor the discovery o l 
truth .").

14. See G . L illy . An Introduction to the Law o f  Evidence 15*> (1 9 7 8 ); M cCorm ick, .tip ra 
note 13, at 581-82 .

20. See C a lifo rn ia  v. G reen, 399 U .S . 149, 158 (1970 ); M cCorm ick , supra note 13. at 582. 
But see 5 W igmore, supra note 17. at II) (o jt i t  is merely incidental to cross-exam ination and is not 
an essential justification fo r  the hearsay ru le ).

21. Sec 5 W igm ore, supra note 17, ai 158.
22. See id. at 252:
There are many situations in which it can he easily seen that such a required test (o f  
cross-examination) would add iittle as a security, because its purposes had been already 
substantially accomplished. II a statement has been made under such circumstances that 
even a skeptical caution would look  upon it as trustworthy . . .  it would be pedantic to 
insist on a test whose chief ob ject is already secured, 

j j j  jh o  Fed. R . F.vid. a rt. V I I I  advisory committee note ("C om m on  sense tells that much
J S S j ' fvjder.ee which is not given under . . . (trad itiona lly  required! conditions may be inherently

#  superior to much that is ." ) .
ivy1 23. See 4 J. Weinstein , t  M . Berger, Weinstein’ s Evidence, \  800(011, at 800-11 (1981 &
j'v c u m . Supp. 1982) (hereinafter ci:ed as Weinstein ’ s Evidence] (credibility o t declarant depends 
xjk1 upon the opportunity declarant had to observe event, circumstances surround ing the statement, 

, . j  declarant's relationship to the case: excluding statements merely because :'.,cy have not beenj»i and declarant 
] i  psen in court cripples jud ic ia l process)
%
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ing its use in contravention o f the hearsay ru le .-4 Such need is usually found in 
situations where the declarant is dead or otherwise unavailable tor cross- 
examination ,-5 or where the statements contain unique evidentiary value, 
unobtainable from other sources.-"

These two principles, trustworthiness and necessity, thus serve as the 
underlying rationales fo r exceptions to the hearsay ru le .-7 In applying these 
two principles, judges over time have set aside certain classes o f  hearsay 
statements that possess similar or identical guarantees o f  trustworthiness.-" 
The class-cxception system constitutes the general fiatuewotk under which 
hearsay statements are evaluated fo r their credibility, although in many juris­
dictions the trial judge retains the power to admit evidence that falls outside a 
specific class exception isut nevertheless is still reliable and necessary.-' Today, 
the class-e.xception system exists in statutory form at the federal level "1 and in 
some states, 41 as well as in common law lorm  in others.

C. Constitutional Constraints on the Use o f  Hearsay Statements
Despite the widesnr'vid acceptance o f  hearsay rule exceptions, their use is 

constitutionally restric, ... The sixth amendment requires that ” ii|n all crimi­
nal prosecutions, the accused shall enjoy the right . . .  to be confronted with 
the witnesses against him . ” 11 This provision has never been read to exclude the

24 . See Ted. R. Evid . a n . V II I advisory committee not? (" |V V |li?n  the choice t . between 
evidence v, Inch is less than best a:id no e\ ideate at a ll, o n ly  c lear to lly  would dictate an across-the- 
board poiicy o f  doing w ithout.“ I.

25 . 5 W igm ore. supra note 17, at 253.
26 . Id .
27. See Fed. K . Evid . 803 & 8 0 4 advisory coutm iilce notes; C o rn e liu s ' .  sta te . 12 A rk . 782. 

804 (1 8 5 2 ); G arwood v. Dennis. 4 Bum . 314 . 32S ( f a .  IS I I ) .
2S. Fed. R . I.vtd . a rt. VIM advisory committee note; 5 W igm ore , supra note 17. at 253-55 

(" th e  exceptions have been cstaoli-.hcd casually in the light o f  practical experience, anil with little 
o r no e f f o r t . . .  at generalization o r comprehensive p lanning . 1 lie court* have had m mind merely 
to sanction certain situations as a sufficient guarantee o f  trustworthiness.” ).

29 . See, e .g ., Fed. K . Evid . 803(24 ) ,X 804 ih )(5 ); A r i/ . R . Evid . 8 0 3 (2 4 1& s o i lb l( f i ) ; S I ) .  !(.
Evid. 19-16-35; W yo . R . Evid . 803 (24 ), S04 (b )(6 |. lint see Note, Residual Exception to the
Hearsay Ru le . ID t.uv. U . C lti. L .J . 6 1 1 ,6 1 3 - 1 4 11979) (I llin o is  retains a rigid common law system 
o f  hearsay exceptions; evaluation o f  evidence is icvirictcd to the framework o l these established 
exceptions.).

30 . The Federal Rules o f  Evidence contain 24 exceptions to die hearsay ru le that can be 
invoked regardless o f  whether the declarant is availab le fo r cross-exam ination. These exceptions 
include present • er.se impressions, recorded recollections, records o l regularly conducted activity, 
and public records and reports. See l ed. R . Evid . 803. There are five additiona l exceptions in the 
Federal Rules that can be used on ly  it the declarant is unavailab le . These include toriuer testimony 
and statements against interest. See Fed. R . Evid . 804,

31. See, e .g ., Me. R . E v id .: M om . R . E v id .; (Jk la . Stat. A nn. ti l. 12 \ J 2sO?i241, 2804(5)
(1980 ); W yo . K . Evid . 803 (24 ) 80 4 (b )(6 ). Approxim ately 22 state, have uatu to ry rules o f
evidence sim ilar lo  the Federal Rules; the remaining states possess common law rules o l ev idcncc. 
See 4 Weinstein’ s Evidence, supra note 23. a i l .  V I I I .

32 . See, e .g .. Peop le v. Rob inson . 73 III . 2d 192, 383 N .L .2 d  164 (1978 ) (court applies excited 
utterance exception): People s . Egan. 78 A .D .dd  34, 434 N .Y .S .2 J  55 (1980 ) (court admits 
statements as declarations against penal interest). State hearsay exceptions, both statutory and 
common law , closely para lle l the federal statutory exceptions.

33 . U .S . Const, amend. V I.
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admission o f all hearsay evidence. 14 yet it has nonetheless placed significant 
limits on the use o f such evidence."

Although the Supreme Court has been reluctant to lay down principles 
that would determine the constitutionality o f all hearsay exceptions under the 
confrontation clause,1'’ admitting a declarant’ s out-of-court statements in 
situations where the declarant is available as a witness probably does not 
violate the con fron f’ tion clause.JT However, when the declarant is not testify­
ing and is unuvail ole to be cross-examined, the use o f  hearsay exceptions 
must fu lfill certain constitutional requirements. In this context, to be admit­
ted. the hearsay statement must either fall within a firm ly rooted hearsay 
exception" or, if the statement does not qualify for any exception, present 
particularized guarantees o f  trustworthiness.51’

I I .  A p p l ic a t io n  o r  H e a r s a y  I ' t u s o iP L n s  t o  C h i l d r e n ' s H e a r s a y  
S t a t e m e n t s  in  S e x  A b u s e  C a s e s

The principles underlying the hearsay rule require that an out-of-court 
statement be admissible only if the requisite need and reliability can be 
shown. 10 Because o f the unique circumstances o f child sex abuse, hearsay 
statements o f the victim arc especially necessary to establish the guilt o f  the 
defendant.41 In addition, the reliability o! such statements must be evaluated 
with careful attention to these circumstances. Even though om -of-eourt decla­
rations by the victim may not be inherently reliable, they are, at the very least, 
as reliable as his o r her in-court statements, and moreover, trustworthiness 
can ultimately be determined by looking to circumstantial indicia o f reliabil- 
ity.°

, S iate . i2  A n t. 782,

o re . 'iip ra  l lo ,v‘  17. a i 253 -55  
icx. expel leave. and with little 
•uuils lia .e  lt-d  in ::und  merely
-ihiness.'T.
I. 803 i24 l S iU (hHh); S .D . It. 
,c. Kcvi.lnal Exception to the 
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,nn. ut. 12 is  2 s o 3 (2 4 ), 2;<04(5) . " .
. states have sta tu to ry  rules o f  W-T-tS*.'-. .'   -  •• < —. common law rules o f  evidence. 

164164 I 197*1 tcourt app lies excited ' and Washington :
.S .2J 57 i lVStli (c ou rt admits 1982) (child's Iteti
exceptions, both sta tu to ry  and ' tr.cnv o f .  itcy l i e

H j ’-tft'. -:*• ob file at the ot lie
’• a 'T /f z V  , i l l  m il  .iccom

A. Seed J a r  Children ’s Hearsay Slalcnicnts
The unusually compelling need for children’s hearsay statements in sex 

abuse cases is demonstrated primarily by the fact that the statements often 
constitute the only p roo f o f  the crime.4' Physical corroboration is rare, fo r the

34. See Ohio v . Roberts. 448 U .S . 56, 64 (1980 ); M attox v. United States, 156 U .S . 237 , 243 
(IS95).

35. See Mancusi v. Stubbs, 408 U .S . 204 (1 972 ); L i lly , supra note 19. at 275.
36. C a lifo rn ia  v. (iie cn , 399 U .S . 149, 162 (1970 ).
37. Id . at 158 -61 .
JS. Ohio v. Roberts, 448 U .S . 56 , 66 (1980 ).
39. 14.
40. See supra notes 16-39 ami accompanying text.
41. See in fra  notes 43-51 and accompanying text.
42. See in fra  notes 5 2 -7 1 , 108-15 and accompanying text.
43. Sc- Joint Hearings on SB 4461 be fo re  the Washington State Senate Judiciary Com m , 

jr.d Washington State House Ethics, l.aw  A; Justice C om m ., 47th Leg .. 1982 scss. 23 (January 28 ,
arsuy statements are usually the on ly evidence in a child molesting case) (testi- 
erliner, social w orker, Sexual Assault Center in Seattle, W ashington) (transcript 

nice o f  the C olum bia l.aw  Review) (hereinafter cited as Joint Hearmgs|; in lra  notes 
44-51 and accompanying text.

m m \ ;~SV.
T tT .rj r.T, --VSH



crimes committed aie predominantly nonviolent in nature . 44 Most crimes 
consist o f petting, exhibitionism, fondling, anil ora l copulation, activities that 
do no; involve forceful physical contact.41 The lack o f physical corroboration 
can also be attributed to the fact that most children, for a variety o f reasons, 
do not resist their attackers and succumb easily.4"

In addition, witnesses other than the victim and perpetrator are rare; 
people simply do not molest children in front o f  others .47 Most olten, the 
offender is a relative or close acquaintance o f the ch ild" who is likely to have 
many opportunities to be alone with the child.4"

Finally, since a child's memory lades rapidly over time, the account given 
closer in lime to the actual event is the one more likely to he accurate.’ ’ The

44 See I l.imniang, supra iio ic  2. .a ! 77:
r> res o f  oiicnvos iuu l lie totality o f i l t e  cor.iimnnn o l (lie  hum m  sevu.il experience, flic  
o lfe ii .es include homosexuality. sodomy, nicest, n o im a llv  ,i. ccpud act* ot iiiie icnnr e. 
various methods o f  o ra l copu lation , and numerous m odem s oi sex p lay, f i le  la iu r  is 
m osl frequently encoiin lercd. due lo  die physical diilVrcnvcv hoi ween il'.e sicnm  .u d the 
adull o l lender and the pain llia l is likciv lo  ocem during llie  a .I o l penetration 

See a lio  M acTarlane. supra note 2. a l s ' ;  N Jm li/ . supra r.oie I , .11 149; Joint I len ring ,. supra n, re
4 i .  at 22 -23  (icsiimony o l l.ucy lle rlin e r, social w orker. Sexual Assaull Ceuiei in S im ile , 
W ashington) (child sex abuse basically consists o l nonviolent mofcMaiioni.

45 . See, e .g .. Males v. S ia ic , 157 le x . ('m u . 15**. 151. 247 S .\V .2d -KKI. 4 ii| : I ,»52); 
ITamiii.uie, supra mate 2. at ITT.

46 See M a c la rh r .c . siip ia note 2, .u «S:
Children are aceessihle targets 'o r a number q teasoils. I lie y  have been eom lilm ne .l lo  
comply u i;h  au llio r iiy . iliov are in subordinate positions and are tea rlu l o f  t h r e a t i l i e y  
me imenselv curious; rliev are susceptible lo  bribes and llie  prom ise o f  reward. In 
au J iiion , Jn l.Ire n  a ie  o 'le ii naive with regard to social nuriiis and values, and . ninv 
respond willingly lo  in iim aic and gentle e on i.iii wnieli they may associate with lecim /s 
o l being loved . . . i lius, llie  use o f  p liymc:i I violence is i.ire because it isn't neves,aty; 
children by ihcir very nature make ideal vie'.uns o l sexual exp lon .u ion .
I :\c u  when phvxic.i! in ju ry  is iu flie ied , there is a c'laiiee llusl il may not be diagnosed 

related lo  se.x aouse due to lhe unwillingness o l many patents and physicians id  e rue rijin  liu  
possibiluy ihat a child lias been sexually assaulted.

Isccoeiiuion o f sexual ino leO alion  a l a child is em ire lv dependeni on the individual's 
inherent willingness lo  entertain llie  possibility shut the condition may exist U n fo rtu ­
nately. willingness to consider diagnosis o i siixpe.ied child niolest.iiiiiii frequently seems 
in vary in inverse p ropo riion  lo  llie  individual's level o f  (ra ining . . . .  The luck o f  
p rcpaia iion  and willingness o f  many physicians in assist paiie iils with sexual problems in 
general lias o l ion been Doled. When lhe pattern is a ehiid . these deficiencies are ex­
tremely serious.

Sgro i, Sexual Molestation o l C h ild ren , supra note 4 , at 21 ; see a lso K. D ram  & V . T is/a . The 
Sexually Misused C h ild , m lh e  Sexual V ictimology o f  Youth 46 II . Schultz ed. I9S 0 ).

4 " . See Jo int llc a iin g s . supra note 43 , ai 23 (testimony o f  Lucy tle riiner, social worker, 
Sexual .Ass,mil Center in Seattle, W ashington ).

48 . See l-'ir.kelhor, supra note 6 . a l *3 ; M ael arla iic . supra note 2 . al 86 ; Sgro i, supra nine 4, 
at 20; Stevens & Berliner, supra note 3 . a l 246 ; Joint Hearings, supra note 43 , at 21 (le s iim onyo f 
Sieve Adkins, detective, Special Assault Section o f  King C oun ty I ’ o licc Departm ent) (in King 
C oun ty , W ashington, stepfathers constitute llie  highest pereeniage o f  sex o ffende rs ).

49 . See United States v. N ick, 604 F .2d 1199, 1201 (9th  C ir. 1979) (babysitter sexually 
assaults three-year-old victim in privacy o f  locked bed room ); S ta le v. K iichey, 107 An/.. 552, 553-
54. 490 P .2d 558 , 5 5 9 -60  ( IV U )  (fam ily  friend molests two sisiers while on an ou ting ); O ldham v. 
S ta le , 167 Tex. C rim . 644 . 646 . 322 S.W ’ .2 J  616 . 6 |X  (1959 ) (neighbor in his own house molests 
child who had come to play with n e ighbors dogs).

50. See A .D . Yarm ey, The Pssehology o f  Eyewitness Testim ony 204 -05  ( I9 7 ‘ ») (children 
possess in fe rio r bnc -te rm  and .shori-ienn memories when compared lo  aduhsi; Stevens & 
(Jetliner, supra note J , at 254 (ch ild 's mentors o f  details b lu rs qu ick ly ). Dm see A liem eyer, Pulion 
& Heines, Long-Term  Memory Im provem ent: C on firm ation  o f  a 1-inUine by Piaget, 40 Child

child’s inability to 
lapse o f  time betw

B. Reliability o f  C
Whether out-i 

questionable. Som 
standing alone, ar- 
First, it is highly ur 
figures o f  author!:; 
knowledge about sc 
and commentators, 
fantasize and tell x: 
ently reliable/ '4

Nevertheless, i 
mcnts may, in fact 
Requiring a child \ . 
her perception''1 an 
The courtroom exp 
d ren .‘r despite the

Dev. 8 4 5 (1 9 6 9 ) I . lu d y  I 
m oniiis l.

5 ! .  Sec United S la : 
between inudeni and l i t .  

(2 l)-m om lt lapse beiweei 
Berliner, supra note 3 . ai 
six momhvi

52. Stevens iv Borin
53. See W o ld  v. .Si. 

S ta le . 145 le x . C rim . 53c 
IS4 (deiadx aboii! scxtiai

54.
A wom an ’ s uneorri' 
young child's is fa r 
suggestible than adul 
it, confuses and la v  
o f  the serious consct 

W i'son v. United S ta les, 
Psychiatry & the Law 37 
1973i: D rown v. United '

55. Sec in fra  notes 
(citing 1977 study that lo  
idcniifications from  linei 
racy compared to 29To a

56. Live lesiin iony ■ 
and accompanying text.

57. See Jo int 11 ear. 
Sexual Assaull Center it 
testimony disjointed and 
iraum a" experienced by

/note 3, at 254 -55 .
58. Some lo u r is . r 

child lo  testify in certain



. A- .<3:1745
I9W ) C l  I LD  HCAUSA V 1751

. Most crimes 
activities that 

, corroboration 
, ji'icty o* reasons,

rater are rare, 
v <‘ Most often, the 
w ho is likely to have

jte, the account given 
to be accurate/’" The

,1-Mtal experience. The 
;,c,s ot' Ilit-.T.OursC, 

v ;\  pi.tv. I he latter is 
ecu the victim ana the 
oi penetration.
J ana I iearincs, sup ia note 
Assault C \m e r m Seattle, 
.•.lull).

S .W .2d  am). 4 0 | iM'4S:i;

child’ s inability lo recollect details is especially significant in light o f the great 
lapse o f  time between the commission o f  the crime and the tria l/ ' 1

B. Reliability o f  Children's Hearsay Statements
Whether out-of-court statements by children are intrinsically reliable is 

questionable. Some courts and commentators hold that such statements, 
standing alone, are trustworthy. Two justifications are commonly offered. 
First, it is highly unlikely that children persist in lying to their parents or other 
figures o f  authority about se.\ abuse/- Second, children do not have enough 
knowledge about sexual mailers to lie about them / 5 In contrast, other courts 
and commentators, focusing on the well-established tendency o f  children to 
fantasize and tell stories, have concluded that these statements are not inher­
ently reliable/ 1

Nevertheless, in child sex abuse eases, the victim's out-of-court state­
ments may, in fact, be more trustworthy than his o r her in-court testimony. 
Requiring a child victim to testify in a sex abuse case adversely affects his or 
her perception"’"' and memory'" and yields poor ant' unconvincing evidence. 
The courtroom experience is extremely traumatic and stressful fo r most chil­
dren, ,v despite the steps taken to alleviate this problem / 5 Children are fre-
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Dev. 545 11969) (study finds tliai memories o f  kindergarten children improved osei a period o f  six 
months).

51. .See United States v. I ones, 477 F .2d  1213 ( l ) .C .  C ir. 1973) (cigl.t- io  nine-iitontlt lapse 
between incident and t r ia l): Peop le v. Debree/eny. 74 M ich. App. 371. 2 .3  N .W .2 J  776 ( !*>~7) 
(;0-moiith lapse between date o f  defendant’ s arrest and commencement o f  tr ia l); Stevens & 
Be:liner, .supra note 3. at 248 (average time to r ad judication o f  child sex . '•••«•• :>sex in Seattle is 
six months).

52. Sics cits A: Berliner, supra note 3 , at 250.
53. See W o ld  v. State. 5" W is. 23 341 , 3 5 7 -5 8 , 204 N .W .2d 482 . 491 (1973 ); W illiam s v. 

State. 145 l ex. C rim . 536. 549. 170 N .W .2.1 482 . 490  (1943 ). See a lso Finmmang, supra note 2. at 
]S4 (detail.* about sexual nets are not within the common experiential knowledge o f  a while)).

54.
A woman's uncorroborated tale o f  a sex o ffense is not more re liab le than a man's. A 
young child's is tar less re liab le , " t l  is well ic cognized that children are m ine higiilv 
suggestible than auult.s. Sexual activity, with the aura o f mystery that adults create about 
it, confuses and fascinates them . M oreover they have, o f  course, no real understanding 
o f the serious consequences o f  the charges they make 

Wilson v. United States, 271 F .2d 492 , 492 -9 3  ( l ) .C .  C ir. 1959) (citing G immachcr A. W eiho fen , 
Psychiatry At the l aw 374 (1 95 2 )); accord United States v. W iley , 492 F.2d 547 , :* ( )  (13.C . C ir. 
1973): Brown v. United States, 152 F 2d 138. 139 (D .C . C ir. 1945).

55. See in fra  notes 5 7 -r>5 and accompanying text; c f. Yairnev, supra note 50, at 2 05 -09  
(citing 1977 study that found that children are adversely affected by the stress inherent in making 
identifications from  lineups, in contrast to  identifications made from  colored slides; l2To accu­
racy compared to 2 9 l,'« accuracy).

56. Live testimony thus exacerbates a child 's loss o f  memory over lim e. See supra note 50 
and accompanying text.

57. See Joint Hearings, supra r.wie 43 . ai 24 (testim ony o f  Lucs Berliner, social w orker, 
S*sual Assault C enter in Seattle, W ashing ton | (child froze in court despite p retria l confidence: 
testimony disjointed and jum b led ); I ihai, supra note 10. at 194-95 (description o f  " leg a l process 
trauma" cxpeiicneed b\ ch ild ren ); M acFarlane . supra note 2 , at 99 ; Stevens A: Berliner, supra 
note 3. Jt 254-55 .

58. Some courts, recognizing the trauma evened on the child, have relttsed to require :no 
child to testily ia certain situations. See State v . Ituod iy , 96 A riz . 259. 2o4-n5 . 394 P .2d 196 200 ,
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qucntly subjected to long and extended series o l questions and to hostile 
attacks on their credibility.'"' The stress is intensified if the victim must face 
the accused again,"" or if he or she must testify against a close relative/-1 a 
situation that often occurs in sex abuse cases."- Under these circumstances, 
children, if they reply al a ll, often give confused and inaccurate answers/ 5 
Children are susceptible to leading questions"4 and often tailo: their replies to 
appease the examining attorney.

Consequently, in light o f  the unusual need fo r child I k s ;  say statements in 
sex abuse cases,'"' as well a* their potentially superior trustworthiness to ip- 
couit testimony,"7 the traditional reasons for barring use o f  such hearsay 
statements'"' become less compelling. I f  circumstantial guarantees o f trustwor­
thiness arc present, the out-of-court declaration should be admitted/" Any

cciv:;.-.l- lV .fi

cert, denied. .379 U S  949 r !964 ). But see Kettliam  v. State. 240 But. 107. 113. 162 N .E .2d  247, 
249 -50  (1959 ) t " |T |h e  delicacies o l the situation shou ld not he permitted to outweigh the fact that 
a man's liberty and reputable tile is at stake. The consequential embarrassment is a sm all price to 
pay in return lo r a showing o f  the witness' understanding ot the deta ils .” : quoting Riggs s. State. 
235 Ind. 499 , 503, 135 N .L .2d  247, 249 (1956 )).

59 . See Schultz, supra note I . at 150; Stevens A. Berliner, supra note 3, at 255. See also State 
v . Berry, 101 A riz. 310. 314. 4 |9  P .2d 3.77, 341 (1966 ) (noting defense counsel's vigorous attempts 
to  extract inconsistencies in six-vear-old child ’ s testimony by use o f  calendar dates; court finds no 
fata l variance between charge set fo rth  and evidence at tria l).

60. See Joint Hearings, supra note 43, at 24 (testimony o f  Lucy Berliner .acini worker, 
Sexual Assault Center in Seattle, W ashington) tspeaker suggests tltat judges sl.ou le aiiow ehildun 
to  sit awav from  the defendant to lessen cou rtroom  ttr.uma).

61.
This author w ill never forget the look  on the face o f  a 9-year-o ld  incest victim when her 
father was b rought into the cou rtroom  with chains anu nandcu lfs around his hands and 
waist. W ith support and reassurance from  concerned p rofessionals anJ fam ily members, 
she had, up until that point, coped rem arkab ly well with the rigors o f  the judicial 
process. Her on ly  comment before she w ithdrew into a spasmodic, twitching ep isode . . . 
was “ I tiiJ that to my D add y?"

MacFarlane. supra note 2, at 99.
62. Sec. e .g ., State v. Duncan, 53 O h io  S t. 2d 215 . 216 , 373 N .E .2d  1234. 1235 (I97S) 

(stcp latlte r); S late v, B ood ry , 96 Ariz.. 259. 261 , 394 I’ . 2d 196, 197, cert, denied 379 U .S . 949 
(1964 ) (fa th e r): Peop le v. Baker. 251 M ich , ?22 . 323 . 232 N .W . 381 . 382 (1930 ) (fa the r).

63. Joint Hearings, supra note 43 , at S -9  (testimony o f  M ary Kay Barb ien , C ltic l, Criminal 
D ivision, King County Prosecutor's O ffic e ) (ch ild 's testimony is o ften confused, disjointed and 
punctuated by long, painfu l silences).

64. Yarntey, supra note 50, at 200 (children are a fra id  o f  au thority and w ill want to please 
adults hy giving the "c o r re c t"  answer).

65 . See M cCorm ick , supra note 16, at 10; Yarmcy, supra note 50, at 213 (citing S’.-'diev 
show ing children's sensitive reactions to suggestive questions).

66. See supra notes 43-51 and accompanying text.
67. See supra notes 55 -65  and accompanying text.
68. See supra hours 16-20 and accompanying text.
69. See in fra notes 108-15 and accompanying text. In examining the underlying rationale for

each o f titc established exceptions to the hearsay ru le , it can be argued that the compelling need 
fo r children's hearsay .statements, a lone , justifies their admission. See 5 W igm ore, supra note 17, 
at 254:

These two principles— necessity and trustworthiness— are on ly im perfectly carried out in 
the detailed rules under the exceptions . . . .  The two principles are not applied with 
equal strietnc" in every exception; sometimes one. sometimes the o ther, lias been ch iefly 
in nund. In one or two instances one o f  them is practically lacking.
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prejudice lo  the defendant caused by attempts to introduce unreliable child 
hearsay statements'" could be avoided by requiring the judge to make the 
evidentiary ruling outside the presence o f  the ju ry . 71

111. J u d i c i a l  A p p r o a c h e s  t o  t h e  P r o b l e m  o p  C h i l d  H e a r s a y  
S t a t e m e n t s  i n  S e x  A b u s e  C a s e s

Courts, in practice, have evaluated and admitted child hearsay statements 
using a variety o f  approaches and exceptions to the hearsay rule. For the most 
part, these judicial approaches have not properly dealt with the unique cir­
cumstances surrounding child sex abuse.

A. Spontaneous Exclamation Exception
1, Description. The hearsay statements o f  child victims of sex crimes 

have almost uniform ly been handled under the spontaneous exclamation ex­
ception to the hearsay ru le.7- The underlying rationale o f tire exception i« that 
under certain circumstances extreme excitement or shock may dill the declar­
ant’ s capacity to reflect and contrive . 75 Any statement arising during this

70.
In a trial fo r  sexual assault, a ch ild ’ s out o f  court testimony is ottcn she sole and er avia! 
evidence the state lias, i he issue usually arises before a ju ry  so that ihe witness is led up 
to the point o f  testifying concerning hearsay statements. Then objection is interposed by 
defense counsel. The tria l judge is faced with a situation where so much o i the founda­
tion has a lready been presented t „  a ju ry that nothing will remove ti e impact o f the 
witness' testimony and the inferences to be drawn Ih e re lrom .

Anderson. Child ren 's O u t-o f-C ou rt Statements L'noer Ru le 908 .03 oi i . . .  W isconsin Rules o f  
Evidence, 47 \V i,c . lia r . Unit. 47. 54 (1974 ).

71. The Federal Rules o f  Evidence state that evidentiary rulings snould be made outside the 
presence o f the jury "when the interests o l justice require o r , is lien an accused is a witness, it ha so 
requests." Fed. R . Evid. 104(c); ,ee a lso Fed. K . Evid . 103(c) ( " I n  ju ry  caves, proceedings shall be 
conducted, to the extent practicable, so  as to ptevem inadmissible evidence from  ueuig suggested 
to the jury by any means, such a , macing statements o r  n lle is  o l prcu! or a*,.mg questions in Ihe 
hearing o f  the ju r y ." ) . M any -rates have sim ilar provisions. See. e .g .. S .O . C od ified  Lav s A n n .. 5 
19-9-9 C erbtilini version o f l ed. R . l-v id . 104(c)): W yo . R . Fvid . 104(c) (same).

In light o f  the strong societal feelings against child sex o l lenders, a hearing out o f  the 
presence o f  the jury may well indeed be essential to the protection o f the defendant's riant-.. See 
Slouch A Knightly , O ther Vices, Othei C rim es, 41 Iowa L . Rev. 325, 333-54 (193 (0 :

One need not display an imposing list o f  statistics to indicate that community feelings 
everywhere are strong against sex o ffende rs . Murderers and thieves may be evil person.-, 
but in common parlance they are not degenerate o r  perverted, and their crimes are not 
unnatural and detestable. In the eyes o l the layman, the norm al person may k ill o r steal, 
but on ly the queer and the abnorm al will stoop to the hoidinous crimes o f  incest, 
sodomy, and rape. Once the accused lias been characterized as a person o f  abnotmal 
bent, driven by bio logical inc lination , it seems relatively easy to arrive at the conclusion 
that lie must be guilty, lie cou ld not help but be otherwise.

See also I'eople v. Bu rton , 55 Cat. 2d 328 , 3 4 0 -4 1 , 359 P .2d 433, I I  C a l. Rptr. 65, 69 (1961 ) 
(court must be wary o f  ju ry 's  tendency to be easily swayed by improper evidence in sexual assaull 
cases); Anderson , supra note 70, at 54 (recommending that rulincs on child hearsay statements in 
sex abuse cases be made outside the hearing o f  the ju ry ).

72. l he au thor lias found  only fou r states that have looked beyond the spontaneous declara­
tion exception- M ichigan, W isconsin , W ashington and Kansas. See in lra  notes 123-35, 141-53 , 
164-65, 189 and accompanying text.

73. See Lancaster v. I ’ eop le , 200 C o lo . 448 , 615 I ' .2d 720. 722 (1980 ); State v. Me-samore, 2 
Hawaii App. 6 43 , 639 I’ .2d 413 , 418 (1982 ); Fed. It. Evid. S03 (2 | advisory committee note; 6 J .
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period is thus assumed io he free o f  conscious fabrication and :s considered a 
sincere and trustworthy response.7* The exception also entails an element of 
necessity. Once lhe condition o l shock is over, subsequent utterances by the 
declarant may not possess the same superior assurance o f reliability due to the 
declarant’s regained capability to reflect and distort.7'

The use o f  the spontaneous exclamation exception in child »e\ abuse cases 
is v irtually indistinguishable from its use in eases involving adult*. First, there 
must be a sufficiently startling occurrence that produces, ur is iikciy to pro­
duce, the requisite shock or nervous excitement in the child declarant." 
Second, the resultant shock or nerv ous excitement must affect the child at the 
time the statement is made.77 Although this requirement has been phrased in a 
variety ot ways, all interpretations emphasize the importance o f  the absence of 
''reasoned reflection" and premeditation.7' Finally, the courts have required 
that the lime lapse between the incident and the statement be tdatively hrici. *

XVi.-moro. Evidence in 1 at C om m on l.avv i->5 ( | c h.tdlw-uiu n v .  I ( I - . - :  •.mailer c itedast, 
W igm ore l. 1 he spontoneous exclamation exception >- a lso < nown a . the ’ V v .K u ! u ,.v i-ii.tv . ‘ -ee 
Fed. k .  l : v ;J  S "3C ) , o r " le v  gestae' cxscption. 5>cg K 'Unison  v State, 252 tin . 123. I2 '1. 2>- 
s . P .24 2 !U . 214-15 t l ‘ >74); O ldham  v. Stale. 107 'lev v nm . 644 . 6 a (.-4 7 , '.22 S.XX 24 (•!<., 6 1 - 1*) 
0 9 5 'h .

*4 . See vupia note 73 ; l la rm -h  v. State, 9 X ld. ,\pp  '4 6 . -4 'i. 266 A 24 5M , 3n ; t|-*7„, 
t" [T !i ie  b t'is  lo r  tne admission o l declaration:* m .Jci Me »,>» .vs/at- ru le is l!;e bchel t ;:j i 
spontaneous and instinctive utterances, made vmii'.o iii oppo iiiuu ty  ur tune t.ir reflccti tr­
ot deliberation , ate more like ly t-s produc;. a 'tit.' and i .- in .n e  pictuie o l i-v  uun -aci: >i, nr 
event . .

*5 . See t> XV u m ote , supra i.ntc 7.3, at 199 (the supet'or iiti-l'vu rih inev- o l ti.e*c csti iiti>!i..j, 
statement- creates a r.ccc-Miy o f  r e s o iln g  to them lo t unbiased tc-in .n o t .

76 See State v. K i'ch ev . r .P  A riz . 552 , 5a5 . 4>i() I’ . 2d S 'S . 561 <!'»71 1  I , sccp i,on  requite , a 
■'-r;-.rttin : even t" ). Peop le s O rdunn . R 'lC n l. A p p . 3d 7*8. ~ t6 . 145 C ..I Up t: stlft. M U iI'JTm  
(there must he "some occurrence starltir..: e i-oueli t.i p roduce nervous excitement m J r-.noer tin* 
e.ttertmee spom at.eous and u ttrc tlce lm g" ), cert, denied , 439  U .S . i(C 4  i | 9“ 9 : ' •  -t e-uirtv 
assume. however, ih.it she alleged sexual assault constitutes s i - h  ocCUiiciicc-. . . . a l l .  lo ; 3 

vouf.i! .m id . see Peop le v Xttlier, 58 III. App. 3d 156, l t d , 3~3 I 2J 107'’ . ! ' * '0  . l9 ” St.
*7 , Compare Peop le v. Stewart. ’ 9 C o lo . App. 142. I J*. 56s P .2 J  65. t.8 t i 9 7 ' ,  u ln ld  .>.1, 

lound  to he sun tn .1 .(a ie  ot shock when 'lie  reported incident to the po lice ), ai.d Xkhceier v 
t_ i-.itcil States. 2 1 1 I 2d 19. 24 ( | ) .C .  C ir . 1953) ts iiffi.ieu : e- iden-ce exis.vd to show that child wav 
-till hiytsly distraught and in shock when she -p o k c l. cert, denied, 347 U S . 1019 (1 9 5 * ). v. n, 
Ketcham . state . 240 Ind. Iti7 . 112. 162 N .l: .2 d  247, 249tt95 -» i im terance was not made under 
" iii.co iu rid led  Oomin.nion o f the senses"; .story was reluctantly drawn out by question-).

'S . see lluss v. State, 575 S o .2d 540. 543 t.-Xla. C rim . App. 1979) (statement must be “ the 
reflex p ioduct 01 the immediate sensual impressions, unaided by retrospective mental a .i io n " ) 
(quoting MeF.lt oy's A la . Evid. 5 265.01 ( I !) (1977 )); IV op le  \ . t'bdu iio , 80 C a l. App. 3 3 7.-S, 746, 
145 C a l. Rp tr. 606, MU 11978) (utteranee must be made "w h ile  the nervous excitement may f t  
suprosi-d sidt tii dominr.te and the reflective powers to be set in abeyance” ). cert. denied, 4ty 
U .S . i 0 ‘ 4 11979 |; K e ic lum  v. State . 240 Ind. 107, 112. 162 N . I . .2d 247, 249 11959) (utterance 
must be made under “ the immediate and uncontro lled  dom ination o f  the senses'T; O ldham  v. 
State, 167 tex . C ron . 644 , <*47. 322 S.XV.2d 616. 619 (1959 ) (declarations must he “ the natural 
and spontaneous outgrow th o f  the mam fact and must exclude the idea o l p rem ed ita tion").

Some courts in o lder eaves drew- a line between statements given in response to questions and 
statements given without prompting. See Smith v. United States, 215 E .2J (iS2. 6x3 tO .O . Cir. 
1954); K euham  v. Siate , 240 Ind. 107. 112, *62 N .E .2 4  247 , 249 (1959 ). Recent decisions, 
however, have not found the distinction compelling. See Fitzgerald v. United States, 443 A .2d 
1295, 1304 ( l ) .O .  1982).

79 . See S ta le  v. Ritchey. 107 Ariz.. 552. 555 -56 , 490  P.2-J 558 , 561 -62  (1971 ).
In applying the.-e standards, several courts have hatred the introduction o f  narratives by
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This requirement, if. essence, is merely an additional assurance that the state­
ments have been made spontaneously, before the child has had time to con­
trive and misrepresent

In State v. B a o d r y and I'eopie i\ Miller,'' the children’s statements were 
admitted under the spontaneous exclamation exception. Both courts found 
that the sexual uct« committed constituted sufficiently startling events' 1 and 
that the children spoke spontaneously and without fabrication within minutes 
of the alleged assault. ' 1 By contrast, in Ketch am p. S t a t e a child’ s hearsay 
statement was excluded for lack o f  spontaneity."" This finding was .supported 
by the fact that tne child did not report the incident until two hours after ihe 
alleged attack and had to be repeatedly questioned in order to bring out the 
tuil story ."7

2. Inadequacy o f  Spontaneous Exclamation Exception in Child Sex 
Abuse Cases. The analytic ttamework o f the spontaneous exclamation excep­
tion in child sex abuse cases and the exception’s criteria o f  trustworthiness are 
buiit ort the premise that the declarant has tne psychology, behavior, and 
experience o f  an aduit and reacts accordingly. Invocation o f  the exception in 
this context assumes that the rationale, criietia, and application o f the excep­
tion arc identical fo r the statements o f  both children and adu lts /’  This view, 
however, is unfounded. By treating child declarants as adults, the exception 
fails to take into account the special circumstances surrounding child sex

children, stating th;e men reiatim : o f  pa-t events does not contain i lk  icou i-ite •p .m triu iit .. see 
crown V. United S ta les, 152 f .2u  M.S. |? 9  (D .C  C .r . I*M5); State s. Slia ir.ho . 133 X t„m . »*l*. 
310. 322 13 2J 657 , 66(1 (195 .0 , lint see Comm ent. H.xciteil I 'iterances and I'lesetit su isc  imptes- 
>.cn> as Exceptions to the hearsay l-i.tc i;t Louisiana. 2”  La. L . Rev. 6 6 1 .6 6 9 1 t' i'a/i la i etime iliat 
form o f  s: itemeni is irrelevant 1

t l) . See 6 W igmore. sapi.t note 73, at 202 0 * . M ine itie crucial clement ;i ..:| Buttresses ;lie 
r t f jN i t v  ,’ t -Us)! declarations is their spontaneity, llie  .it.u i,u .nes and tile cu e jaw are cm ic-ri.eil 
that the imitf 'ptm between the event and the m arin e  ol' die -witciiictit he ve.-v snort. State •.. 
Mcssamnte, -  Hawaii App. 643. 639 I ’ .2d -» I3 . 4 |.x (1982 ). G enera !!., courts lia-.e not applied Hi,-.
requirement strietls. see lleattsolie l \ .  United Slates, !07 I 2d 292, 295 (D .C  . C ir . 1 *#)»>); W illiams s. State, 145 Tex. t r im . 5.36, 5 4 8 -4 9 , HO S .W .2 J  4X2. -->0 (1 943 ), but m od  a t-  s i.il war;, o l  
vdmunng statements mauc a lte r a significant delay without a special showing that the child was 
>tj!l under em otional stress. See State v. W ilson , 20 U r . App. 555, 5 5 9 -6 0 , 532 I ' .2,1 S25, .528 
(1975) (event producing excited state o l declarant wav ongoing ; victim fled  Irom  t.ititer and told 
fini person she encountered wliat liad happened); State v. ( ‘ .ice, 301 So . 2d 323. 526 t l.a . I ‘ t?4i

''vfjisft:' ' v-VJ
m

cicndaiil m ini she returned h om e ); H aley  v. State . 157 le v . L r in i. 150. 
4tii (1952 ) (defendant remained m ch ild 's hom e until ihe loiiow ing
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151-52. 2 4 ' S .W .2 J  -100. 4t 
eorrine).

81. V6 A riz. 259 , 394 l*.2*t 196. cert, denied. 379 U S . 949 (1964 ).
82. 58 III. A pp . 3d 156, 373 N .E .2d  1077 (1978 ).
83. Id . at 161. 373 N .H .2d at IdSt); State v . Unodry , 96  A riz . 259 , 2 6 4 -65  594 p ' J  196 N x i 

ftn . denied, 379 U .S . 949  (1 964 ). *
S4. Bootin', 96 A riz . at 264 -6 5 . 394 |>.2d at 200 ; M ille r. 58 III . App at l(s l l- 6 l 373 N t ' J

1! 1080. ’ ‘ '
85. 241) Ind. 107, 162 N .H .2d 247 (1959 ).
86. Id . .11 112, 162 N.H.2-1 at 249.
37. Id . at lo 9 . 112, lt>2 N .H .2d a! 248 , 249.
S3. See supra notes 72 -87  and accompanying rc \t .



abuse.'"' Ii ignores the unusual need fo r child hearsay statements and, in 
addition, fails to anaiv/.e properly their reliability.'"’

The m ajor weakness o f  the exception in this context stems from  iis undue 
reliance on spontaneity as an indicator o f  trustwoithiness, to the exclusion o f 
other equalls valid indicia o l reliability ." 1 This emphasis on spontaneity is 
improper lo r two reasons. First, most children do not view a sexual episode as 
shocking1'- or even as particularly unusual.“J Children thus often do not 
recount ’.he event with the shock o r emotion required under the exception. 
Children are simply not as highly .•>exuali/.eJ o r moralized as aduits. They max 
not know what has happened to them is wrong.1'* This may be especially true if 
the child has been involved in an incestuous relationship. A parental imprima­
tur on the entire situation may often cause the child to view everything as 
normal.JS A sexual incident may not be traumatic fo r other reasons as well. 
Often, the victims themselves are searching i'or warmth and affection. "For 
some, it represents the first time they experience what they perceive to be 
recognition or special attention from tne patent or parent figure . " 1"1 Sexual 
relationship- o f  substantial duration between children and adults are no; 
uncommon ."7
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S9. See supra notes -13-65 and .tcctintpunving test.
90 . Id .
91. See in fra notes 108-15 and accompanying lew .
92. .See F inke lhor. stipr.. note 6 . at 65 lon lx 2o ’'V> o f  women assaulted a - children survcseq 

felt shock; 2iJ(,s toll surprised; .-" i remember leeling p loasuioi; L.tu-.l:-, supta note i , at 98 (or.iy 
12 .9 ’ ' o f  men and 2 5 .3 Jv o f  women surveyed viewed experience as shocking); Schu ltz, supra note 
I .  at 149.

93 . T. M cCaltill. Meyer 3c A . Fisciitnun, lh e  A ftcrm atn o f  Rape 44 (1979 ) ( “ In tnaay 
cases, the nature o l the event io r events) is merely coafuxtne. VVherea- the e-.enl -.- disturbing to 
the victim , it is petltJps no more disturbing than so many other aspects o f  a child's l i fe ." ) .

94 .
jC )h iidre :i have on ly  a dim scit-e o l adult .evualiiy. W'hat may seem like a horrible 
vio lation o r social taboos from  an adult perspective need not be so to a child . A sexual 
experience with art adult may be something unusual, v a gaiety unp leasant, even traumatic 
at the moment, but not a h o rro r sto ry . Most children's sexual experiences involve
encounters with fondicrs and exhibitionists u :J " it  is d ifficu lt to understand why a
ch ild , except fo r  its cu ltural co iid iiiou iue , -hou ld  be disturbed at having its goivitats 
touched, o r disturbed at seeing the genitals o f  other p ersons ."

F inke lhor, supra note (i, at 31 , quoting A . Kinsey, Sexual Behavior in the Human Female | ’ |
(1953 ). See a!-o Jo int Hearings, supra note 4 J , at 23 (testimony o l I.ucy Berliner, social w ork- 
Sexual A v j i . l t  Center in Seattle. W ashington) (children act norm a lly  because they are no; ta t*- 
what child molesting i-).

95 . See Peop le v. T a y lo r . «>6 M ich. App. 456 . 4t.t). 239 N .W '.2d 627 . 629 (1976 ):
She [the victim ) testified fu rther that she never to ld  anyone bccau-c her father said that 
" i t  w ou ldn ’ t be t ig h t" to te ll, attd that she te ll that " it  was private”  and thought that 
" h e  ceuid get in t ro u b le ."  In her words: "Because, you know . I mean he never (o ld  me 
it was rea lly w rong, because he was my father and every th ing ,"

See also Joint Heatings, supra note 43, at 25 (testimony o f  D iian Leavitt) (testifying witness*-, 
raped and moicsted repeatedly'by sicplath.cr; did nut discover such behavior was wrong until s:, 
education teacher to lJ  h im ).

96 . M acFarlane, supra note 2 , at MS 89.
97. See Peop le v. la y  lo r . 6 6  M ich. App. 456 , 457 , 239 N .W ’ .2d 627 , 62S (1976) (father 

sexual relations with daughter fo r  fou r years on a tegu lar basis): Jo int Hearings, supra note 4J|V -i i
25 (testimony ot Brian Leavitt) (testifying witness was raped and molested by stentathcr fo r ore i; W & t iV -  ,  u 111 con!ro1 he 
one-and-one-ha lf years); F inke lh o r, supra note o . at 3 ; Schu ltz, supra note t , at 149-50. ,t0  " j v ,  being spankKW&&K4CC-6I. 239 N .W .2d 6 2 7

incident). Most child-
102. Id . at 23.
103. See Stevens & P

Center on Child  Abuse at 
1W . See Joint Hear., 

S g& S f,- fe x u a ! A ssaull Center it: - 
jjSxvFAv!. 105. See Fitzgerald v 

l»J- 107- IQ9- >62 N.l: 'a
161-62 ( I9 4 S ); see a! 

yjvDaective, Special Assault 
J jh x ft ix a  even the m ildest o f  t 

i ? i A chiW mav ll0 t  spot:: 
protect younger sibling 

see N ationa l Cep 
icr in  ,0 6 ’ , l a r "b h  v. State.
M 3 g S f e ^ ' 107' ,d ’ ;lf 3f*  « e  al"* unable 111 ,-nn 'm l I...
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w everything as 
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ieu rc ."7* Sexual 

adults are not

This childhood perspective 011 sexual experiences naturally does not p ro­
duce the shock or excitement that the law presumes to exist after such an 
event. Quite often, the incident is related as part o f  the day's activities without 
any indication from the child that it was traumatic or unusual. For example, 
in Brown v. United StatesJa the three-year-old victim calmly reported her 
assault in school that day during tiie course o f  normal dinnertime conversa­
tion. The statement was subsequently excluded fo r lack o f  spontaneity."

Second, a significant delay frequently precedes the child's statement, 
thereby violating the time requirement o f  the spontaneous exclamation excep­
tion . 1"11 Even when a child is aware o l the nature ot his or her assault, a report 
o f the event may still not be instantly forthcoming . 1" 1 This delay may he 
caused by a variety o f  factors: the victim’s fears o f  not being believed,,"J 
feelings o f  confusion and guilt,"" efforts to forget,"" and threats against the 

f, victim by the defendant.Ini Consequently, a child often keeps silent until 
- something compels him or her to relate what lias happened. For example, in

one easeluu the five-year-old victim broke silence about his prior sexttai assault 
to present being sent to the defendant’s house again. 1"7

The spontaneous exclamation exception thus unnecessarily hats a signifi­
cant proportion o f  probative evidence that should be admitted. By relying 
solely on spontaneity, the exception ignores the presence o f  other cogent

. as children surveyed 
t;i nuie I ,  ai ‘i S (on ly  
•t; Schultz. supra no:e

44 1 ( " I r .  nutty
eser.t is disturbing to  

f a child's l i f e . " ) .

in like a horrib le 
,1 child . A sexuui 

m , exert traumatic 
•.pcncnccx involve 
understand why a 

ir?4 us genitals

lie Human Female 121 
Je tlin e r, social w o rk n , 
..use they are not taught

629 (1976 ): 
her la ther said that 

and thought that 
in he never to ld  me

- m  

.iim

,) (testifying witnexi wn* * 
v io r was wrong until se t ' .v /T k t& t .

1, 623 (1976 ) (fa th e r h a d q  
ra rities, supta note tcni
i bs Mcplatlicr fo r  o r . ; i o  ° [^. . . i.x / a  •; •* ' lA fl

9sS. 152 r.2d IJ 8  iD .C . C ir. 19451.
99. Id . a! 138; see a lso Smith v. United States. 215 1 ,2d 632. 6*3 tD .u . C ir . I9 j . i i  ich ild 

spent the time between the alleged o l tense and the telling o l it to her mother in a norm al manner 
in the household); O ldham  v. State, 167 Tex. C rim . 644, cur,. 322 S .W .2d  e-16. >)!3 (!95'.‘ l (ch ild 
reli'.es ineident in asking fo r  a glass o f  chocolate m ilk ).

Indeed, many child psychologists note that children are traumatized m ine by m e rcaimon* o l 
rheir family jn d  society to the incident titan by the inciden' itse lf. See MacFarhine, supra note 2. 
ai 87; National Center on Child  Abuse 52 Neglect, supra note I ,  at 5, Relish:; w v\  Ke-nsiiaw, I newt, 
in Traumatic Abuse and Neglect o f  Child ren at Home 420 (1980 ).

100. See supra notes 79 -8 0  and accompanying'text.
lo t .  See Joint Heatings, •ttpra n o te d ) , at 22 lie -iinnu is o l IJoris S .eve "-. D irector, ‘- .'.u a l 

Assault Center in Seatt.e. W ashington) ( " | r i h e  younger the victim i- and :i e eio-er the ickitnvi- 
slur >s 10 1,;s assailant, ihc more like ly it is :u  be a limpet period o f  time (hetorc t'.e c l:i:.l reports 
the m> dent I Most children do not report immediately.'*).

•02. Id . at 23.
103. See Stevens . i  Berliner. supra note 5, at 251 ; Schultz, supra note I . at 150. N a .ioua l 

Center on Child Abuse and Neglect, supra note I . at 2.
101. See Joint Hearings, sup ia note 45 , at 25 (tesliinouy o f  Lucy Berliner, social w orke r. 

Sexual Assault Center in Seattle . W ashington).
I(i5. See F it/eera ld  v. United S lides, 445 A .2d 1295, 129.8 (D .C . 1932); Ketch.in; v. State. 240 

Ind t07. tod. 162' N .li .2 d  247, 218 (1959 ); People v. Itoiiueau, 325 Sticii. 237, 239 . 55 NAV.2U 
161, I f . I -62 (I94S1 ; see a lso Jo int Hearings, supra note 43 , at 19 Itestiiiumy o f  Steve Adkins, 
Dctec'.ise, Special Assault Section nt King Com ity I'o liee Departm ent) (children feel great fear 
from even the mildest o f  threats).

A child ntuv not spontaneously relate the event fo r  other reasons as well. I le o r she may want 
lo protect younger siblings, see M acFarlane, supra note 2, ai 91), o r  may tear blame lo r  the 
incident, see National Center on Child  Abuse and Neglect, supra note I .  at 2.

IPn. I la ru is li v. State, 9  M il. App. 546, 266 A .2 ii 364 ( I9 7 t ) |.
|i)7. Id. at 365: see a lso S ta le v. Messamore. 2 Hawaii App. 643 . 639 l'.7 t l 413 , 416 11932)

.niic I , a l 14 9 -5 0 .

jC  p (C()j|d unable to con tro l her urination as a result o f  being raped : tells mother what happened in 
' otj - r  to avoid being spanked lo r  in itia ling on the stairst; People v. T a y lo r , 66 M ich.

r-e-ArvSsv-'i

Xpp. 456 ,
460-61. 239 N .W .2d 627 . 629 -3 t) (1976 ) (vieiim  reports being sexually assaulted by her father
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circumstantial guarantees o l trustworthiness. and the fact that the requisite 
need for and reliability o f children’s hearsay statements can be established 
independently o f  a showing o f shock. To determine accuracy, circumstances 
such as the age o f the child.1"' his or her physical and mental condition. ’ the 
exaci circumstances o f the alleged event,1'" the language used by the child , " 1 
the presence o l corroborative physical e v id e n c e ,th e  relationship o f the 
accused to the c h ild .1' the child’ s family, school, and peer relationships,1"  
and the reliability o f  the c.suiViiM witness."' can be examined.

3. Attempts lo  Mitigate the Harshness o f  the Spontaneuu: Exclamation 
Exce/unm. Some courts, recognizing the Haws inhering in a mechanical appli­
cation o f the spontaneous exclamation exception to child hearsay statements 
in sex abuse cases.'" have attempted to mitigate the arbitrariness o f  the ruic.

site : t’ tfine mid :li.!i her yomtcer Msrer li.n l to ld  ,-ilicr- ct hciHa *c\tia!!y*iiioles;cU l>v lather as 
xxeil),

in.S. See Hcauxoiicl \ . United '•lilies, 10? I-.2(1 2')2. 205 I1J.C . C ir. IV.'Vt (re flective row er* o f 
,i soune clnM likely in be used iii sex abovesituation!; S ta tev . ttiieh.es. I I I ?  \ i i / .  552, 5 ;o . 4l;0  
P .2d 55s . 562 ( I ' i t l i ;  Sm ini s State. 6 M il. Ann. 5 >I. 5S7, 252 A .2d 277, 2.SI i l ' )o ‘>i ilender nee 
ol' ehi!J m ak e -1, unlikely rlrur exciting iuiiiicucc ot c-.ont had subsided ijtnckly I; W illiam s v. Stale, 
145 l  es t rim . 536. 540. 170 X .\V.2d 4S2. 4<)0 (1045 ) (lender ago o l victim makes it unlikely tlu t 
•.he knew anythin): .ibtnn sexual a retie is i.

IOU. See L piled Stales v. lio n  sh e ll. 655 I-.2J 7 ’ , S6 (,xth C ir . I*>S‘ H. te n . denied, 45tJ U .S . 
IlHit l l* 's t) ; State x. V. ilxon. 20 O r . A pp. 555 . 55s . 552 P .2d S25. i>2.> ( l ' ) " 5 )

t iu . See State V. Pace. 501 So . 2d 325. 326 (I a. t')74 ); Haley v. State. 15' ! \x . C rim . 150. 
151-53 . 247 S .W .2  J 400. 401 -02 ( i y ; 2 l (Je iav m reporting incident due io  me tact t h a t  child was 
in llie  enmpany o l the defendant to r a ll evlcnUCu period o f  lime; elnaJ K p o iie d  a.xuuh .it tint 
axniiabtc oppornm iiy ).

111. See United S ia tu  . .  N ick. 6114 1 .2d I P ’y , 1204 phh t ir. I.VT')) ( "  ! he d idd i-ii tcrmmot- 
o :v  In i' llie  ring o l ve in ; .in.I is em iicly appropriate :o  a emld ot hit tender s«.. i i " I . xkilliam sx. 
S ia ie . 145 le x . L nm . 536. 54u. 1 7 0 S .W .2d  4S2. 4 d o ( I1)-.5 1 ich ild like maimer in which statement 
vxat ielated wax entirely appronriate and natura l lo t the vietna; disprove* uoiioa tli.n xiatemea: 
t .i . n rem eJii.ited l; Jo in ' Hearings. supra note 4J , ,n y ttexlitnony ot Mary n .iv Itarn ieri. ( met, 

) riimn.il D o i' io n  in King t omitx l'loxeen io r'x  l) l! ie e t  (c liild iea 'x -i.denieinx me oiten pln.ixeJ in 
language that toils a jury that the event oeeurred l.

112. see t nited S t.u e . x . N ick. 604 h .2d 11 We !2 0 t (*Hli C ir. P>7<)| txpeim on p m ix . medieal 
exam m alio ii); S o lo  x . 1 e rrito ry , 12 \c i/ . J 6 . 40 , ‘>1 I'. 1104, 1105 ( I VOS) Itaccrmxd and bleeding 
lee tm n l: Joimxon x. State. 2o l Tenn. I I .  13. 2 % S .k \  .2d X32. 53.5 ( l ‘ »56l Ihrnixex a iom id  re.u-jin); 
Ueitmne \ s ta le . 50 WJ*. 2d 702. 70 5 -0 6 , IS4 N .W .2d -S67. XnX-61) ( t y 7 l |  ih lood  on  pamicx).

113. See b o ile d  S tale* x. N ick. 604 I-.2U I IV ) ,  1204 t‘)ih  C ir. i '//»>) I victim knexv delendam- 
baby sitter xxell. not likelx to mistake Itix axxuilani); Peop le x . I a y lo r, 66 M ixh . App. 4 5 6 .4<iit, 239 
N.W 2d 627 . 62') 11076) (de lay in reporting assault is natural xxhen father ix the perpetrator; xictirt 
likelx io  lim e ini setoe o l outrage) letting People x. It.iker, 251 M id i. 322, 32o. 232 N .W .2d 351, 
3 S3 (14301).

114. See Peop le v. Puce . 33 M ise. 2d 4 ?6 , 47y, 220 N .V .S .2 J  4m). 463 (N .V . C t. Spec. Scss. 
I')(>2) theui*ay xialemciii wax not made " in  the selling o f  a hate-tilled eom roxcrxy where the child 
liudx nxeli involved ax a p iriit .in . xxliieli setting so o ften  renders ch ild ren ’ s tesiimony untruxt- 
xxoriiix and even dangerous*'); H aley v. State. 157 le x . C rim . 150 154, 247 S .\V .2d  400, 402 
(P )5 2 i (child had neen ignored hy her m other, natu iu l fo r  lu r  to  tell neighbors about incident).

115. See L r.ilcd Stales v. N ick, <>04 l'.2d  I IV ) ,  1204 (*)ili C ir . I ‘)7 ‘) |  (m other not likely io 
lo re  el her child's simple sliwckiuc seven-word statement; mother was a lso  subjected to cross- 
exam ination ): Denning v. sta le , 50 W is . 2d 702, 70.S, IS4 NAV .2d X67, 870 <I*)71); Joint 
Hearings, supra note 43 , ai s’ (testimony o f  Maty hay  ll.u b ie r i. d u e l .  C rim ina l D ivision in Kine 
Comiiis P rosecmor's O ffic e ) (re lationsh ip  between dcienJant and testifying witness important ir. 
determining reliability o f  ebitd's ximeniem ); see a lso in fra  notes 132 -35 and accompanying text.

I In . See supra notes 01 -107  and accompanying text.
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Although ostensibly applying llie excenlion. they iiove gone beyond its csiab 
lished limits and base adtniticd statements which would normally be excluded 
under traditional formulations o the spontaneous exclamation exception.

For example, in Smith v. State.-17 tiie Maryland Court o f  Special Appeals 
admitted the hearsay statement o f  a 'our-year-old rape victim despite the fact 
that I'oui-anJ-one-half to five hours had elapsed before site spoke to her 
mother about the incident."* The court ignored the fact ihat the eitilJ was 
calm at the hospital, hours before she made her statement," ' and that at trial, 
the examining doctor had characterized the child ’s demeanor as "p lac id .” i:"

However, in avoiding the harsh results o f  the spontaneous exclamation 
exception in this manner, courts have virtually destroyed the integrity o f the 
exception, stretching it far beyond its traditional bounds, 111 and creating 
much uncertainty in its application. What courts arc in fact doing is looking to 
various circumstantial guarantees ot trustworthiness, o f which spontaneity is 
just one.;:;

B. Tender Years Exception
1. Description. The Michigan courts have aim attempted to escape lire 

arbitrary strictures o f  the spontaneous exclamation exception through the 
development o f a “ tender years’ ’ exception specifically applicable to out-of- 
court statements made by child victims o f sex crimes. 111 Although the excep­
tion has been recently eliminated by the adoption o f  the Michigan Ktlc.x o f

l!T . 6 M J. App. 581 . 252 A .2d  27 " |IW > )
! IS . IJ . 4! 5S.t-.s5. 252 A ,2 il at 278 -79 .
I i 9 .  1 , 1 . .it 511 . 252 A .2 i! at 27.x.
12;’ . 12. S im ila rly in Sin tv v. Kitehey, 107 A riz . 552. i'll) I’ .22 558 M77IS. . w Xri'onn 

Supreme Courr a llowed the a J :r.iis io :i o f  '•.-ar* rx statements hy uv<> sisters, lo w  .m2 * ,\ ve :r> oi 
aye, who had aeon m o lc sk il hy a fam ily  friend . 12. al 555 -56 , 47 :11*.2d at 559-61). rite s.ntenienls 
were accepted m ille r Ihc spontaneous exclamation exception dcp isc  the fact liiat the eta! hen did 
r.m exhibit aav s ink ), o r nervous excitement an il were merely subdued in their manner. In . at 555 , 
470 P .2d a : 561; see a lso Peop le v. Stewart, 37 C o iu . App. 142. | 4 ‘ , 568 P .2d 65. 6» 11577“ ) , court 
admits siaiemem o f  a six-year-old victim made to police o ffic e r two hours after sevuai assault, 
even llioueh child h id oppo im nuy to  tell others ea rlie r>; Sta le v. N ob le , 342 So . 2d 17d. 172 -/3  
(La. 1977) (ci uri admits statement o f  fou r-vea i-o ld  victim made two davs a lte r rapet; Haley 
State, 157 le x . C ritn . 150. 151-52 , 247 S .\V .2d  470 , 401 (1752 ) icottrt admits statement o f  four 
and-one-hall-xear-old victim made m ore than eiaht hours a fter ra |ie ).

12!. See Joint Hearings, aiipr.r note 43 , at 7 (testimony o f  M ary Kav tln rb icri, Ch ie f, 
Criminal D ivision in Kitty C.oumy P rosecu tor's O ffic e ) (W ashington courts have extended the 
excited utterance exception fo r children in sex abuse cases).

122. See supra notes 108-15 and a t ompanyiny te.xt.
123. See, e .g .. Peop le v. Tu rner. 1 12 M ich. App. 381, 116 N .W .2d  426 11982), vacated, 352 

N.W .2d 150 |M ich . 1983); Peop le v. Dermart/e.x, 29 M ich. App. 213, IS5 N .W .2d  33 (1970 ). 
a frd , 390 M ich, a n ) , 213 N.W .2d 97 ( Iv 73 ). The exception has been expressly com ,tied to these 
situations. ic e  Peop le v. Washington , 84 M ich. App. 750, 7 5 3 -5 4 , 270 N .W .2d 511 , 512 t lv '8 )  
(court reuses io apply "tende r yea rs" exception to hearsay statements o f  vouny child who 
witnessed murder o f  parents; exception lim ited to  sex crime situations). However, the Michigan 
courts, in at least one case, lu v e  extended the exception to child witnesses o f  se.x crimes. See 
People v. Lovett, 85 M ich. App. 534 , 5 4 3 -4 5 . 272 N .W .2d 126, 129-30 (1978 ).
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e v id en c e .1-' u> genesis .tnJ deve lopmen t is stiil instructive m .he urea o f  child 
hearsay >iatcinents in sex abuse eases.

T i le  tender years excep tion lias been c lia rac te r i /e i!  . i ' a - .ariatioti ot the 
spon taneous  exc lam a t ion  e 'cep t i i ’ U ,1- h :a  is, in tact . mar.-. .V.lv d i t tc ren t .  The 
requ irement o f  c on tem po rane i ty  is d ispensed with en t ire ly .  The exception 
adm its  statements o f  y oung  v ictims reeat Jtess o f  how im iJ t  time has el.tp-.ee! 
between the assault and the s t a t e m e n t . T h e  de la s .  howeve r ,  imtsj he p rop ­
erly exp la ined e ither hy tea r insti l led in the ch i ld  o r  by ano th e r  " equ a l ly  
e ffec t ive  c i rcu i t :s tan ce ." 1 T he  inideilyinvt ra t ion a le  appears  to he the as­
sum p t ion  i l ia : the ch i ld  is under c on t inu ing  duress i l i io t tg i iou i the entire 
p e r i o d .1-' M o re o v e r ,  the tender years exception a l low s  hearsay to he in t ro ­
ducer* o n ly  fo r  the pu rposes o f  e o r r o h o i a tm e  the c h i ld ’ s u t-couri te s t im ony .0  
File excep tion was first recogn ized in /Vo/.'iV ting i v v where the court
adm it ted  the heat say s l. ttentenis o! a ten y ea r -o ld  victim o l  sexua l assauii tiiat 
were made  app rox im a te ly  three m ou th s  . l i t e r  the incident.

Hy m e r e l y  requ ir ing  that the delay be adequate ly exp la ined , the tender 
years app roach  p r o p e l lv  recoyn i/cd  tiiat 'p o tu an e i iv  is not the sole indicator 
o f  t rustworth iness in eva iua i ina  ch i ld ren 's  statements . M ich igan cou rts  used 
the exception to  in co rpo ra te  m o re  app iop .r ia te  cri te r ia  o f  re l iabili ty by b road ly

interpret
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nature a
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the uniu 
fails to r 
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whose di 
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tion. Ft 
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c o u r t  ig n  
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reiiabilit. 
it cannot 
dcterrniu

. • * * *
124. sec People > . r--n»..i. j i s  m i . ii . \  i o  \  \\ u,. i n s . . .  tis.-iwi.-i yean

exception m ihe l.i.irsax ill.- i.,i tourer i-v ,.i't
t : ; .  .See I ’ei'i le w lUX er. 2 : . M u lt . ‘ 22 . '2 - . N XV ’ M . ’ ilVJMt   e ..daioMhiiii,

o f  detail' a l complaint, nv llv : o - v  o ’ 'e r- yom — u :'s .  has '•ecu p, iu.it!>.,I a il .1 l.'-eru! e\;cr..;,,rt 
01' she ies oestae doctrine” ): People s T inner, 1 1C Mich. Xpp 5 ;.I ,  5*>, 316 \ .W  2d 42(., 42? 
I l ‘).s'2l r ' | i | ! i e  lenJer ic.trs exception i-. a <|rccie:. o l me re ciStav exception ," 1, m ealed , 332 
ts.Vv ,2 J  i ' l l  (M i.It . ! M il.

120. bee i‘ . o p k  ' .  v is y i . nd M iell. 2 ' 1. 2.75. 2*' '■! W . .s35, sVn 11x561 ( ” * t Ike lapse o f  
OvOiirn'.e a lte r I f  : m u ll ' . -WwJ before ium ;-lum l made. is not llie  v - l  i| a .lm is 'im li ls . . ir.frj 
po le 12'  and .K sO llina iou ie i : \ t .

1 2 '. People I f d u .  2 ' !  M iell. 322. 32(i. 232 N .W  3 -1 . 5 s ' l i ' l lu i ;  see a lso  People i. 
B oiJ ieau , 323 Xti.l- 237. 2J<*. '3 N .W .2d lo t .  It ,2 ll'.*4r.i u le lav e .eii'.lMe due 10 defendant's 
threats!; People ' .  Uchric/etiy', 74 Mwli. App, j ' t .  ’ '*4, 253 s  W 3d 7 '6 . '7S  (1077 ) . jetay 
adequately explained he fael tho; child inters‘ civcr j '  police Marion was . i f f  lin e ; siaiemeiu was 
made at earliest opponen t' • llie  li llow in u  m orn ing ); People v . i)i :rn im t/ex . 2-> M ich. App. 2 i 3,
2 IS . !S5 N .W .2d 33, 35 IV ""). at'f'd . 3‘«J .Mich. 410. 213 N .W  2a "7  <|«,'3| (detav properly 
explained by fear eii.rcu 1 reel in eiciim by dc lcud .im : eouri notes m at deietiJaui wa- a tarce man 
o f  about 225 pounds and that victim's parems lived in Canada).

I2e . See People v. Gaee. 0’  M ich. 271. 275 . 25 N .W . s i s ,  .s5f*-37 (!N46):
I tie temale outraged was a cir! o f  tender years . . . and Ih rone lt tear caused by threats 

' nude by the accused she refrained from  telling her parems o l H e ouira.-c -ami! they 
heard it fuun ,.l!'ers viliotn she liad to ld , she appears to  l.ave been under u son o f 
duress, c jiu e  l l»v fear o f the whipping which die respondent laid impressed upon her 
n imJ would fe la l l  her it she t o l j  tier purenis, and il was wuli great reluctance she lin a lly  
disclosed the lac is to her niother, caused by the fear respondent had cttgendci-cd in her 
utiinl.

See a lso People s Pdca r. 113 M ich. App. 52*. 317 N W .2d  (>75 ( IV ,O l
12V. Sec People v. K ictncr. 4 I ;  M ich. 372, 32V N .W .2 J  71b, 7 |u  (|V S2 i (exception permit; 

hearsay on ly  to corrobora te the testimony o f  the com pla inant); People v. T ay lo r. (16 M ich. App. 
J 5b, 461 . 23 ‘) N .W .2d 627 , 63i) ( IV76) (hearsay testimony co rrobo ra iin e  the -details o f  the alleged 
statutory rape is permissible under the tender years exception).

130 , 62 Mich. 271 . 2S N .W . .S35 ( iW fi ) .
131. Id . at 2 7 3 -7 4 . 2d N .W . at S35-36 .

mtfr-v' admissih 
a ^ i f  c .x c e p tto :

390 Mich. 
V - J i ’r  134. 6
S|te' U5. I.
SSa jW it 136 1
3 & * ) ;} s  • 137. Ii
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interpreting what constitutes an "equally effective circumstance" fo r pur­
poses o f  justifying the delay. Such ciicumstanees have been read to include the 
presence o f  threats by the o ffender , 1 •'* the absence o f  the child’ s parents at the 
lime o f the assault,1"  the relationship o f  the offender to the ch ild ,"' and the 
nature and duration o f sexual relations between the child and offender . 1 r*

2. Inadequacy o f  ihc Tenner Years Approach. Despite the flexibility and 
sensitivity o f the Michigan com is towards the statements o f  child sex abuse 
victims, the tender years exception, as it was employed, is flawed. It ignores 
the unique problems posed by child hearsay statements in these situations and 
fails to require the presence ot sufficient assurances o f  reliability.

The m ajor shortcoming o l the tender years approach is that in many 
situations the exception allowed impermissible bootstrapping; statements, 
whose delay was explained soielv by the child’ s hearsay statement itself rather 
than by independent corroborative evidence, were admitted under the excep­
tion. For example, in People v. Edgar,xi" the court justified admitting a 
victim's out-of-court statement made one week niter the even: because the 
child's hearsay statement alleged threats o f whipping by the defendant. 1 1  he 
court ignored the fact that children's statements are not inhercrv.lv truthfu l. 
and that a child’ s memory is likely to fade quickly over tim e ." ’ While the 
reliability o f  the assertion itseif may be one factor indicating its admissibility, 
it cannot be the only factor. To allow- the content o f the hearsay statement to 
determine its own validity merely begs the question.M"

11 ")C l (tender ts

.'•()) p ’ the uUmii .o itilv 
: cii .i liberai e x k  mud 
. .‘ i l l  N XX , ; j  -ICi,. 4 2 '  
p u o n ." ) , m ea led , 332
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I-tViX2) (cscepuon re rn i i j .  .,-W 
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C. The Residual exception
1. Description. Another approach that lias been used to determine the 

admissibility o f child hearsay statements is tiie residual hearsay exception. The 
exception lias been employed in Wisconsin1"  and is embodied in sections

■ m

132. See People c. bom tcau. 333 M ieh. ;.S7. 24p. 55 N .'.V .’ d | 6 | .  162 t iv u s ); Peop le s 
Gagr. 62 M id i. 271 . 2 '5 . 28 N .W . 855 . 8 37 (1  vxfti; P e o p le s . I.dea r. 113 M ich. App. '2 8 , 5 34 317 
N.\V.2d 675. 67S (19821.

133. See Peop le v. I )e u n an /c x . 29 M ieh. App. 213. 218, 1S5 N .W .2d 33 , m (1970 ), a tf'd  
390 Mich. 410 . 213 N .W .2d 07 (1973 ).

134. See People v. T ay lo r. <>h Mich. App. 456 , 460 , 239 N .W .2d 027 629 i IV O i
135. Id .
136. 113 M ich. A pp . 528 . 317 N .W .2d  675 (1982 ).
137. Id . at 530 -3 1 . 317 N W .2U a l ft '6 -7 8 ; >ee a lso People v. tlo im eau , 323 M ich. 237. 230, 

3< N .W .2d 161. 162 (1948 ) (ch ild 's statement alleges mat defendant ‘ ‘ would eel a lte r tier”  i f  she 
told); People s. Gage, 62 M ich. 271 . 273. 2« N .W . 835. 836 ( 1886 ) (eh ilil's 'su iem cm  reported 
ihrtats oy defendant o f  whipping).

135. See supra noies 52 -54  and accompanying text. See a lso Anderson , supra note 70. al 5 1 
(there is no reason fo r  attaching any trustworthiness to ihat part o f  the uu t-o f-cou ri statement 
ttliting to the reasons fo r  'he delay unless there are o ilie r  independent facts to  render the 
itjicment reliable).

13V. See supra notes 5U -5 I and accompanying text.
lit ) . When ihe ch ild ’ s in -couri testimony corrobora tes her hearsay statements, the hoolM rap- 

jv-.g problem remains unsolved. The hearsay statement still lias no guarantee o f  re liability 
ad-pcndeni o f  the child.

141. Sec iterirang v. S ta le , 50 W is. 2d 702 , 184 N .W .2d 867 (1971 ); see a lso Thomas v. State. 
92Wis. 2J 372, 377. 28-1 N .W .2d 917 , 9 2 i (1 979 ) (state attempts to admit hearsay statement o f  16-



*)!>!<.03(241 and 90n.045(fw o l !Sic Wisconsin Rules ot l:viilence.:i: The excep­
tion. ss .ii*.h paralle l' rules $O j(24) nnd 8i»4(b)f?) i>f tlie i-edeial Rules of 
n\idence.:u  admits hearsay sta.cmcir.s falling outside the c.itunerated excep­
t io n s  n tliey possess “ e'Mr.paraple circuinstantiai auararuecs o f  ttust.vortlii-

l lie Wisconsin courts have employed the re.iduai approach to go beyond 
the limit' ot the spontaneous exclamation .•\eeption and. like the Michigan 
courts, have looked lo r indicia o f icliubility more .suitable lo : young children. 
In 'U’nnin^ v. SuiW.■'' the Supreme Court o l’ Wisconsin admitted the hear-ay 
statement o f  r. niue-year-uld *.ictim made two days alter she was sexually 
assaulted hy the defendant."" In assess’ n>: lie trustworthiness o f  she state­
ment. the eourt looked at the ace o f  the child . " 7 the nature o f tho assault."* 
the presence o f  physical evidence o f  the assaull,'*" the relation.-!:' > o f  the chi' 
to the d e fe n d an t .'a n d  the spontaneity o f the statement. 1' 1

Uecause o f its llexihility. the residual exception is superior to the judicial 
approaches to child hearsay statement* examin.u tints far. Uniike the excited 
utterance exception, the rule allow - ihc court to I o o k  to indicia o f reliability in 
addition to spontaneity, which by itself does not specifically address the 
special nature o f  sex abuse cases. Moreover, the residual approach requires 
that those indicia be independent o f  the hearsay statement, uicreby prcventma 
the bootstrapping problems o f the tender years exception. 1 ’ *

year-o ld mentally t le lu icn l victim ot under ru le ‘I'lS. i ' i . o  o a r i  a llows statement in as 2 
prio r consistent -tau-moiit undei 'MS.Ou-S 1.01

142. Until o ile v -M i"  " \  - l .u c im i ’ t 1 1 . 1  -p c c d ii . il i i  , .n e i  . ;>v ;ii.> o l ihe l-'repoir.c cv.-jp.
i.i'ii* hill navini: c o in p .ir jo ’c  iircm n -i.o iit .il .aM iile-". :>1 l ie  ' ttiiilc--• j. .i*.llil<ssil‘l i | . "  V\iv
it . Im .I 9 il8 .(H i2d i. O11S 1 1 0 1 6 ) h id e  v I.' n*(24/ applies ‘.sn .'i '.T  ur 1101 ine .1.- I.n.tni is uiaildb!; 
10  les inv ; ta le  9U8.IM5|i») van I’ e ti'Cd . a.s .shell ll.e  a ; c a n  i .  n availab le 1 1 bed. R . t ...j 
S 'O r’ J i. Sislii’ ll*! lie -id 'n ii • ' .co j’U o n • .iiiie r  t l .. i -d o ia ! in . . i i

| 4 t .  I lie ’A i.sc-ni-in Kales 01 t'v i, n .e  n e ie  mmleie 1.11 • 1 it. le d s i . i  isn .e -o l Loile iiee, n..
W'i*. Is. I .s i l l . .  } )  \ \ i - . 3.1 tip , i i  .i .v  sou l Its i ,t . . l a .. le  e 1 ia liow si; Ole 1eder.1l advise;.
■ om i.liiiec lunes 10 h i. I sder.it R ii ’ i.* .'er.' aec. :d incis • .te I o .r m lo rm a li m.i! ;m i|’ aies. s~ 
ui. .p. i t : .

Id-l Wi>. R. I : \ iu . 9()x O .hN l, 'ro i.iu y ifi) .
145 i l l  W is. : d  T ie . Ih-i N .W .2 J  8h7 ( I V I I .
146 Id . al 7US, 184 N .W ’ . 2d ." .I *7(1.
14 '. Id . a l 70h, IM  N.W ,2 J  ai St>-).
148. Id . at 70S. Hid N \V .:d  at S7u.
1.1'/. Id.
150. Id .
151. Id . ni "(17-11.*;, IW  N .W .2d  j i  ,-(>0-70. The eottii a l-u  viiacd tlta: the le iu h m v  01 ir* 

assertions lliem seiiys am : llie  relinhilih. 01 llie  t e s i i ly i iu i i . ' .e s -  cou ld  ..Iso he mnsidered 
deiernm ii:! ’  die admissibility o l a child's sialenvenl. 14. at .’ OS, Iil-l N *.V.2d a l S'O.

■Xilhnueh purpoilim * lo  app ly  tile spontaneous cxeiamaiion exception, u l. ut 706-0S , ixi 
W .2d  ai 86 9 -7 0 . 1 tic court in llenruiif! went la r  hevom l the trad itional lim itations o f th* 

eseep lion ; ihe statcuicni si.is made a fter a iw o-day lime lap.se and xvas prompted hy dura 
quesiiontnu by the s i .o m ’ s m other. Id . .11 7 0 5 -0 6 . IS4 N.W .2d at 6 8 -6 9 . See M itciiell s. Slate, & 
W is. 2d 325, 332 . 2<>7 N .W  .3d 349 , 352 11978) (s iaieinenls 11: l i e  'mir “ were o f  a type itorniaih 
eu .e red  hs .1 specific exception Ispim i.taeoux u ile ru n ie j, bui the fa i ls  presented did 1101 satisfy pjj 
leifuuenients o f  1 lie specific excep tion "). In fact, the Judicial t.'ouneil C onam uee ti-eJ Iknrant 
as 11 oasis fo r  c -ia lilid iine  the residual eseeplion in ilie Wiseonsiu Rules o f Cvnleneo and as jn 
example o l how me eseeplion should properly ne employed. W is. U . l-.vid. 9118.03(24) Itltiii;.,; 
eouneil eoimm iiee note.

152. See sup ri notes 9 1 -1 0 '’ and aecoinpanvinf! lest.
153. See supra notes 136-39 and accompanying lex i.
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2. Inadequacy o f  ihc Residual Exception. P . spite the potential applica­
tion o f  the residual exception to child hearsay statements in child sex abuse 
cases, the availability o f the exception is sharply lim e d . T  e exception was 
never intended to create formal cla.is exceptions to the hearsay rule and cannot 
be applied to child hearsay statements as a group.!M Rather, it was intended to 
be us I rarely and only in exceptional circumstances. 1 ' 5 Thus, the mere avail­
ability o f  the residual exception does not guarantee that courts will not resort 
to the more traditional analyses that thus far have proved inadequate.Iv

Even if the residual approach is used in the form  o f a cia-s exception lo r 
child hearsay statements, there is great potential fo r judicial abuse o f  discre­
tion. Beyond requiring the presence o f  circumstantial guarantees o f  trustwor­
thiness, the exception, as it exists in Wisconsin, provides no guidance to the 
courts in considering the special circumstances o f  these statements.,vr The 

ibclS open-ended nature o f  the residual appioam  is simply not suited lo r class 
exceptions, including child hearsay statements in sex abuse cases. These excep­
tions require more particularized standards o f need and trustworthiness.*"’

I V .  S o l u t i o n : W a s h i n g t o n  S i a t u t o r y  E x c e p t i o n

The unique nature o f  child sex abuse cases imposes rigorous demands on 
courts when assessing the admissibility o f  child hearsay statements. Not only 
must the courts be sensitive to the critical need fo r these statements, 1,11 but 
they must also address the various reliability problems posed by the state­
ments. 1" 1 This is essential i f  the underlying principles o f  the hearsay rule are *o 
be followed" ' 1 and the defendant’s rights under the confrontation clause

154. S i -  Wi>. R . Hvui. 9US.03 (24 ) !c.ier;d advisory committee n o n . 59 V .i-. 2d K ? () |- ( i2  
(i9?3t icx-epiion d in s not contetnplMe ;.n unfettered exercise o f  jud icia l discretion: u •>!> suld be 
used on ly to  ire.it new and presently unanticipated situations).

155. Sec W is. R . liv id . 9 l)S .05 i2 4 l federa l advisory committee no'-.*. >) \ \ i - .  2 j  R } u | - iC  
(-973). C f . S . Rep . N o . !277 . 9 3 iJ  C one ., 2d Scss. 2d, reprimed in 19*4 t - .S . Code C one . *\d. 
News 7051, 7(166 f *  f  lie residual exeepiions are not meant lo  authorize m a jo r jud ic ia l revisions o l 
ll:e hearsay ruie . . . . " ) :  4 Weinstein's tv idence , supra note 23, * SU 3 (24 )[0 I|, a! 803-296 
(emphasis added):

Congress did not vvisli to sc the courts create new. fo rm a l exceptions to tiic hearsay rule
cm c . ay ihe fo in ia l method o f  p romulgation by lhe Suoiem e Court abject to the veto
o fC o i ip 'e s s . . . ( ; |  ii authorized UulivitUtu! on e  decisions admitting hearsay no i within
the precise bounds o f  a recognized exception.
156. See supra notes 72 -140  and accompanying le.si.
157. Sec W is. R . liv id . 908.1)3(24) and ‘ )HX.h45t6). Indeed, some commentators have noted 

put the un.'im irv, as opposed to  class, application o f  the fed e ra l residual exception, which is more 
d e ta ile d  than ns W isconsin counterpart, has resulted in widely varying standards o f  trustw orth i­
ness and need among the e i ic j j is . See Yasser. Strangulating Hearsay: The Residual Exceptions to 
lhe Hearsay Ru le , 1 i Tex . Tech. L . Rev. 5S7, 597. 603-1*4 ( I9KH>; Note. The Residual Exceptions 
io the Hearsay Ru le in the fed e ra l Rules o l Evidence: A  C ritica l Exam ination , 31 Rutgers L . Rev. 
fcS7, "0 " 11978); s ic  a lso Note, rite fed e ra l C ourts and the Catchall Hearsay Exceptions, 25 
Wayne L . Rev. 1361, 1377 (1979 ) (recommending that tria l courts' discretion under the residual 
exception oe restricted to prevent standaids o f  trustworthiness from  fa lling  too  low ).

158. See sup ia notes 21 -32  and accompanying text.
159. See supra notes 4 3 -S I and accompanying test.
160. See supra notes 52-71 and accompanying text.
161. See supra notes 16-32 and accompanying text.



protected . " ’-1 None o f the approaches examined above, however, lias ade­
quately met these demands."u

An approach that ptoperly addresses the need lo r children's hearsay 
statements, realistically and effectively ensures their trustworthiness, and 
poses no threat to defendants' rights, is found in a newly enacted Washington 
statute. The statute establishes a specific h c rsav  exception fo r child declar­
ants in sex abuse cases: " ' 1

A statement made by a child when under the ace o f  ten describ­
ing any act o f  sexual contact performed with or on the child by 
another, not otherwise admissible by statute or court rule, is admis­
sible in evidence in criminal proceedings in the courts o f the state o f  
Washington if:

(1) The court finds, in a hearing conducted outside the presence 
o f  the ju ry that the time, content, and circumstances o f the state­
ment provide sufficient indicia o f reliability; and

(2) The child either:
(a) Testifies at the proceedings; or
(b) Is unavailable as a witness; Provided , That wire i the child is 

unavailable as a witness, such statement may be admitted on!\ if 
there is corroborative evidence o f  the act.

A statement may not be admitted under this section unless the 
proponent o f  the statement makes known to the adverse party his 
intention to o ffe r the statement and the particulars o f the statement 
sufficiently in advance o f  the proceedings to provide the adverse 
party with a fair opportunity to prepare to meet the statement."''

A. Analvsh o f  U'ushinvton Staluw ry i'.xcs‘ption
The Washington exception addresses the special nature o f child hearsay 

statements in sex abuse eases in several ways, firs t, unlike the spontaneous 
exclamation exception, admissibility is not conditioned uuon the fu ll illincni of 
one inllexible criterion o f  trustworthiness."'" The exception permits the courts 
to look to otiier pertinent and persuasive indicia o f reliabi!iiv, indicia which 
have in fact been recognized as suitable guarantees o f  trustworthiness in these 
cases."" This allows a broad range o f  reliable statements to be admitted that 
would otherwise be summaiiiy excluded because tiicv failed to meet the re­
quirements o f  the spontaneous exclamation exception. For example, in A'e;- 
cfwtn v. Siutc,1"* the court might have decided differently" 111 i f  instead of 
focusing on spontaneity, its attention had been directed to the fact lbat there

162. See supra notes 3.3-39 and accompunvmg lew .
163. See supra notes 72 -158  and accompanying text.
164. 1982 W ash. U-gis. Stftv. e ll. 129, J 2 (W est).
165. IJ .
166. Sec supra notes 8 8 - 115 and accompanying text.
167. see supra notes 108-15 . 132-35 , 145-51 and accompanying text.
I6S . 240 In tl. 107, 162 N .L :.2tl 247 (1959 ).
169. See supra notes 8 5 -8 7  and accompanying text (ch ild 's statement in Kciclium na$ 

excluded fo r  lack o f  spomanciiy ; lequiremciits o f  the excited utterance exception iioi met).
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was physical evidence o f  the assault17" and that the defendant had been wen 
alone with the child around the time o f  the alleged crime . 171

While the exception permits the court to examine a variety o l indicia 
indicating reliability, the exception avoids the bootstrapping problem o f the 
tender years exception.17-’ The statute requires the court to examine not only 
the content o f  the out-of-court declaration, but the time and circumstances 
surrounding the statement as well. 171 Moreover, the exception requires the 
presence o f corroborative evidence if the child is unavailable to testily . 1 '

The Washington statute is niso superior to the residual exception ap­
proach. as adopted in Wisconsin. The statute requires courts to look fo r 
alternative indicia ol reliability if the statement falls outside all o f the estab­
lished class exceptions.17'’ It therefore ensures that court.; will not be litriteJ to 
traditional hearsay analyses. I'he exception, in effect, i*. a class one. intended 
to prevent children's hearsay statements from being arbitrarily evaluated and 
excluded.17" The residual exception, in contrast, does not provide this guaran­
tee o f judicial scrutiny. Since it was never intended as a eaieii-all fo r any class 
o f statements, 1 •’  there is no assurance tiiat courts will not continue to resort to 
the conventional— and flawed- -approaches.

In addition, the Washington exception mitigates the possibility o l judicial 
abuse o f  discretion and provides detailed guidance to the courts seeking to 
appiy it .1'" It prescribes specific substantive rules to determine how* child 
hearsay statements should be assessed, as well as procedural rules governing 
the exception’s operation.17"

Finally, the statute goes to great lengths to prevent prejudice to the 
defendant. All rulings on the admissibility o f child hearsay .statements must, 
under the exception, be made outside the hearing o f the iu ry .,v; Given the 
emotional nature o f  child sex abuse151 and the potential prejudicial effects ot 
foundation testimony, 1" 1 this additional requirement represents a significant 
advance over all the other approaches.
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B. Constitutionality
The Washington exception was carefully drafted to avoid any confronta­

tion clause problems.1M In fact, it appears to go beyond the constitutional 
requirements set forth by the Supreme Court. 154 The exception demands Ihat 
the hearsay statement contain "sufficient indicia ot reliability”  whether or not 
the child is available to testify.1'*3. Such indicia have been required by the 
Supreme Court only when the declarant is u n a v a i la b le . I f  the declarant 
testifies, the sixth amendment imposes no such standard of" trustworthiness. 147 
In addition, the Washington exception icqaires the concurrent presence of 
corroborative evidence if the child is unavailable to testify.1"  The Supreme 
Court merely requires that the statement contain ‘ ‘ adequate indicia o f  reliabil­
ity;”  independent corroboration is not necessary under the confrontation 
clause.*5"
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Thus far, courts have improperly analyzed die hearsay statements o f 

children in child sex abuse cases. A new approach is needed, one which is 
sensitive to the special circumstances o f  cluld sex abuse and its victims. This 
Note proposes that the newly adopted Washington statute serve us a model for 
other states. Using this approach not only provides a means by which the 
probative value o f  child hearsay statements can be cogently assessed, but also 
ensures proper protection fo r the accused.
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tr.J . ace Ohio v. Roberts, 448 U .S . 56 (tVStl). C a lifo rn ia  v. G reen. 599 !' s . 149 (19"0 );

supra notes 33 -39  and accompany;::;’  :e<t.
t'85. !'.'X2 Wash. Legis. Sers. ch. 129, k 2 tVVest).
186. See Oh io . .  Roberts, 448 U .S . 5r>, 66 (19501; wtpr.i note 39 and accompanying tew.
!S7. See C a lifo rn ia  v . G reen. 399 U .S . 149, 158-59 < ! l ai ty inaccuracies i i i declarant's

p rio r statement are exposed by cross-esam inaiion i.
18S. 1982 Wash. Legis. Scrv. ch. 12'), 5 2 (W est); see a lso Joint Hearings, supra note 43, j ; 

10 (testimony o f  M ary Kay iJatb ien, C h ie f, C rim inal D ivision in K ing C ounty Prosecutor's 
O ffice ) (discussing what type o l co rrobo ra tion  satisfies the exception; such corrobora tion  includes 
the presence o f  venereal disease o r  medical trauma).

189. See Cdiio v. Roberts. 448 U .S . 56, 66 (19801 ; sec a lso  supta notes 3 3 -3 9  and accompany­
ing text: Joint Hearing:;, supra note 43 , at 6 (testimony o f  M arv  Kay Barbteri, C hic!, Crinnna! 
D ivision in King Countv P rosecu tor's O ffic e ) (co rrobora tive evidence requirement goes beyond 
what the Constitution requires).

Kansas has recently enacted a statutory exception fo r  child hearsay statements similar to 
W ashington's. See Kan . S ta t. A nn. ch. 60 , a rt. 460 § dd (Supp . 1982). However, the Kansas 
exception is noticeably m ore relaxed in its admissibility standards. A  statement need on ly be 
"apparen tly  re liab le”  i f  the child is unavailab le as a witness. Id . Doubts concerning the state­
ment's trustworthiness a ffect the weight o f  the statement rattier titan its adm issibility. Id . There­
fo re , a lthough the exception is a much-needed libera lization o f  present evidentiary law , it is of 
questionable constitutional va lid ity . Sec supra notes 33 -39  and accompanying text.



E v id e n c e  R u l e s 803
Rule 803. Hearsay Exceptions —  Availability of 

Declarant Immaterial.
The following are not excluded by the hearsay rule, even 

though the declarant is available as a witness:

(1) Present Sense Impression. A  statement describing or 
explaining an event or condition made while the declarant 
was perceiving the event or condition, or immediately there­
after.

(2) Excited Utterance. A  statement relating to a start­
ling event or condition made while the declarant was under 
the stress of excitement caused by the event or condition.

(3) Then Existing Mental, Emotional, or Physical Con­
dition. A  statement of the declarant’s then existing state of 
mind, emotion, sensation, or physical condition (such as in­
tent, plan, motive, design, mental feeling, pain, and bodily 
health) offered to prove his present condition or future action, 
but not including a statement of memory or belief to prove 
the fact remembered or believed unless it relates to the exe­
cution, revocation, identification, or terms of declarant’s will.

(4) Statements for Purposes of Medical Diagnosis or 
Treatment. Statements made for purposes of medical diag­
nosis or treatment and describing medical history, or past or 
present symptoms, pain, or sensations, or the inception or gen­
eral character of the cause or external source thereof insofar 
as reasonably pertinent to diagnosis or treatment.

(5) Recorded Recollection. A  memorandum or record 
concerning a matter about which a witness once had know­
ledge but now has insufficient recollection to enable him to 
testify fully and accurately, shown to have been made or 
adopted by the witness when the matter was fresh in his m e m­
ory and to reflect that knowledge correctly. If admitted, the 
memorandum or record may be read into evidence but may 
not itself be received as an exhibit unless offered by an adverse 
party.

(6) Business Records. A  memorandum, report, record, 
or data compilation, in any form, of acts, events, conditions, 
opinions, or diagnosis, made at or near the time by, or from
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information transmitted by, a person with knowledge acquired 
of a regularly conducted business activity, and if it was the 
regular practice of that business activity to make and keep 
the memorandum, report, record, or data compilation, all as 
shown by the testimony of the custodian or other qualified 
witness, unless the source of information or the method or 
circumstances of preparation indicate lack of trustworthiness. 
The term “business" as used in this paragraph includes busi­
ness, institution, association, profession, occupation, and call­
ing of every kind, whether or not conducted for profit.

(7) Absence of Record. Evidence that a matter is not in­
cluded in the memoranda, reports, records, or data compila­
tions, in any form, kept in accordance with the provisions of 
subdivision (6), to prove the nonoccurrence or nonexistence 
of the matter, if the matter was of a kind which a memoran­
dum, report, record, or data compilation was regularly made 
and preserved, unless the sources of information or other cir­
cumstances indicate lack of trustworthiness.

(8) Public Records and Reports, (a) To the extent not 
otherwise provided in (b) of this subdivision, records, reports, 
statements, or data compilations in any form of a public office 
or agency setting forth its regularly conducted and regularly 
recorded activities, or matters observed pursuant to duty im­
posed by law and as to which there was a duty to report, or 
factual findings resulting from an investigation made pursuant 
to authority granted by law.

(b) The following are not within this exception to the 
hearsay rule: (i) investigative reports by police and other law 
enforcement personnel; (ii) investigative reports prepared by 
or for a government, a public office or an agency when offered 
by it in a case in which it is a party; (iii) factual findings of­
fered by the state in criminal cases; (iv) factual findings re­
sulting from special investigation of a particular complaint, 
case, or incident; (v) any matter as to which the sources of 
information or other circumstances indicate lack of trust­
worthiness. Any writing admissible under this subdivision 
shall be received only if the party offering such writing has 
delivered a copy of it or so much thereof as may relate to the 
controversy, to each adverse party a reasonable time before
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the trial, unless the court finds that such adverse party has 
not been unfairly surprised by the failure to deliver such copy.

(9) Records of Vital Statistics. Records or data compil­
ations, in any form, of birth, fetal deaths, deaths, or mar­
riages, if the report thereof was made to a public office pur­
suant to requirements of law.

(10) Absence of Public Record or Entry. To prove the 
absence of a record, report, statement, or data compilation, 
in any form, or the nonoccurrence or nonexistence of a mat­
ter of which a record, report, statement, or data compilation, 
in any form, was regularly made and preserved by a public of­
fice or agency, evidence in the form of a certification in ac­
cordance with Rule 902, or testimony, that diligent search 
failed to disclose the record, report, statement, or data com­
pilation, or entry.

(11) Records of Religious Organizations. Statements of 
births, marriages, divorces, deaths, legitimacy, ancestry, rela­
tionship by blood or marriage, or other similar facts of per­
sonal or family history, contained in a regularly kept record 
of a religious organization.

(12) Marriage, Baptismal, and Similar Certificates. State­
ments of facts contained in a certificate that the maker per­
formed a marriage or other ceremony or administered a sac­
rament, made by a clergyman, public official, or other person 
authorized by the rules or practices of a religious organiza­
tion or by law to perform the act certified, and purporting to 
have been issued at the time of the act or within a reasonable 
time thereafter.

(13) Family Records. Statements of fact concerning per­
sonal or family history contained in family bibles, genealogies, 
charts, engravings on rings, inscriptions on family portraits, 
engravings and urns, crypts, or tombstones, or the like.

(14) Records of Documents Affecting an Interest in 
Property. The record of a document purporting to establish 
or affect an interest in property, as proof of the content of 
the original recorded document and its execution and delivery 
by each person by w h o m  it purports to have been executed, if 
the record is a record of a public office and an applicable

Alaska K  of C  2/80 ER, 135

E v id e n c e  R u l e s



w m m m m m t m a m m

i p a p p p y w s i i
M f B lH H N M H M2 .̂i3#5n?EiSr£*£ltt5$KJ»5K$  ̂ :v' .?&

M l

l i p i l l p g

H H 1

E v i d e n c e  R u l e s

statute authorizes the recording of documents of that kind in 
that office.

(15) Statements in Documents Affecting an Interest in 
Property. A  statement contained in a document purporting to 
establish or affect an interest in property if the matter stated 
was relevant to the purpose of the document, unless dealings 
with the property since the document was made have been in­
consistent with the truth of the statement or the purport of 
the document.

(16) Statements in Ancient Documents. Statements in a 
document in existence twenty years or more the authenticity 
of which is established.

(17) Market Reports, Commercial Publications. Market 
quotations, tabulations, lists, directories, codes, standards, or 
other published compilations, generally used and relied upon 
by the public or by persons in particular occupations.

(IS) Learned Treatises. To the extent called to the at­
tention of an expert witness upon cross-examination or relied 
upon by him in direct examination, statements contained in 
published treatises, periodicals, or pamphlets on a subject of 
history, medicine, or other science or art, established as a re­
liable authority by the testimony or admission of the witness 
or by other expert testimony or by judicial notice. If admitted, 
the statements m a y  be read into evidence but may not be re­
ceived as exhibits.

(19) Reputation Concerning Personal or Family History. 
Reputation among members of his family by blood, adoption, 
or marriage, or among his associates, or in the community, con­
cerning a person’s birth, adoption, marriage, divorce, death, 
legitimacy, relationship by blood, adoption, or marriage, an­
cestry, or other similar fact of his personal or family history.

(20) Reputation Concerning Boundaries or General His­
tory. Reputation in a community, arising before controversy, 
as to boundaries of or customs affecting lands in the commun­
ity, and reputation as to events of general history important 
to the community or state or nation in which located.

(21) Reputation as to Character. Reputation of a per­
son's character among his associates or in the community.
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(22) Judgment as to Personal, Family, or General His­

tory, or Boundaries. A  judgment as proof of a matter of per­
sonal, family or general history, or boundaries, essential to 
the judgment, if the same would be provable by evidence of 
reputation.

(23) Other Exceptions. A  statement not specifically cov­
ered by any of the foregoing exceptions but having equivalent 
circumstantial guarantees of trustworthiness, if the court de­
termines that (a) the statement is offered as evidence of a 
material fact; (b) the statement is more probative on the 
point for which it is offered than any other evidence which 
the proponent can procure through reasonable efforts; and 
(c) the general purposes of these rules and the interest of 
justice will best be served by admission of the statement into 
evidence. However, a statement may not be admitted under 
this exception unless the proponent of it makes known to the 
adverse party sufficiently in advance of the trial or hearing 
to provide the advei’se party with a fair opportunity to pre­
pare to meet it, his intention to offer the statement and the 
particulars of it, including the name and address of the de­
clarant. (Added by Supreme Court Order 364 effective August 
1, 1979)
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Rule 804. Hearsay Exceptions —  Declarant Un­
available.

(a) Definition of Unavailability. Unavailability as a witness 
includes situations in which the declarant

(1) is exempted by ruling of the court on the ground of 
privilege from testifying concerning the subject matter of his 
statement; or

(2) persists in refusing to testify concerning the subject 
matter of his statement despite an order of the court to do so; 
or

(3) establishes a lack of memory of the subject matter 
of his statement; or

(4) is unable to be present or to testify at the hearing be­
cause of death or then existing physical or mental illness or 
infirmity; or

(5) is absent from the hearing and the proponent of his 
statement has been unable to procure his attendance (or in 
the case of a hearsay exception under subdivision (b) (2), 
(3), (4), or (5), of this rule, his attendance or testimony) by 
reasonable means including process.

A  declarant is not unavailable as a witness if his ex­
emption, refusal, claim of lack of memory, inability, or ab­
sence is due to the procurement or wrongdoing of the propon­
ent of his statement for the purpose of preventing the wit­
ness from attending or testifying.

(b) Hearsay Exceptions. The following are not excluded by 
the hearsay rule if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony given as a witness at 
another hearing of the same or a different proceeding, or in 
a deposition taken in compliance with law in the course of 
another proceeding, if the party against w h o m  the testimony 
is now offered, or, in a civil action or proceeding, a predeces­
sor in interest, had an opportunity and similar motive to de­
velop the testimony by direct, cross, or redirect examination.

(2) Statement Under Belief of Impending Death. A  state­
ment made by a declarant while believing that his death was
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imminent, concerning the cause o r  circumstances o f  what he 
believed to be his impending death.

(3 )  Statement Against In te re s t. A  statem ent which was 
a t the time o f  its m aking so f a r  c on tra ry  to the dec laran t’s 
pecuniary o r p rop rie ta ry  in terest, o r  so f a r  tended to subject 
h im  to civil o r  c rim ina l liab ility , o r  to rende r inva lid a claim 
by him against another, th a t a reasonab le man in his position 
would no t have made the statem ent unless he believed i t  to be 
true . A statem ent tending to  expose the dec la ran t to c rim inal 
lia b ility  and o ffe red  to excu lpate the accused is no t admissible 
un less co rrobo ra ting  circum stances c le a r ly  indicate the tru st­
worth iness o f the statem ent.

(4 )  Statem ent o f  P e rson a l o r  F am ily  H is to ry . (A ) A  
statem ent concerning the dec la ran t’s own b irth , adoption, m ar­
riage, ancestry , o r  o th e r s im ila r fa c t o f  persona l o r  fam ily  his­
to ry , even though dec la ran t had no means o f  acquiring per­
sona l know ledge o f  the m a tte r s ta ted ; o r  (B )  a sta tm ent con­
cerning the fo rego ing  m atte rs , and death a lso , o f  ano the r pe r­
son, i f  the dec la ran t was re la ted  to the o th e r by blood, adop­
tion. o r  m arriage  o r  was so in tim ate ly  associated w ith the 
o th e r ’s fam ily  as to be lik e ly  to have accurate in fo rm ation  
concerning the m atte r declared.

(5 )  O ther Exceptions. A  statem ent no t specifica lly cov­
ered by any o f  the fo rego ing  exceptions bu t having equivalent 
circum stan tia l guarantees o f  tru stw orth iness , i f  the cou rt de­
te rm ines th a t (A ) the statem ent is o ffe re d  as evidence o f  a 
m ate ria l fa c t ; (B )  the statem ent is m ore probative on the 
poin t f o r  which it is o ffe re d  than any o th e r evidence which the 
proponent can p rocu re th rough  reasonab le e f fo r ts ; and (C ) 
the genera l purposes o f  these ru les and the in terests o f  ju s ­
tice w ill best be served by adm ission o f  the statem ent into 
evidence. However, a statem ent m ay not be adm itted under 
th is exception unless the p roponent o f  it m akes known to the 
adverse p a rty  su ffic ie n tly  in advance o f  the t r ia l o r  hearing to 
p rovide the adverse p a rty  w ith a fa i r  opportun ity  to prepare 
to meet it, his intention to o f fe r  the sta tem ent and the pa rticu ­
la rs  o f it, including the name and address o f  the declarant. 
(Added b”, Supreme C ou rt O rd e r 364 e ffe c tive  August 1 ,1 9 7 9 )
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Rule 804. Hearsay Exceptions^—  Declarant Un*

(1) is exempted by ruling of the court on the ground of 
privilege from testifying concerning the subject matter of his 
statement; or

(2) persists in refusing to testify concerning the subject 
matter of his statement despite an order of the court to do so; 
or

(4) is unable to be present or to testify at the hearing be­
cause of death or then existing physical or mental illness or 
infirmity; or

(5) is absent from the hearing and the proponent of his 
statement has been unafc^ to procure his attendance (or in 
the case of a hearsay exception tinder subdivision (b) (2),
(3), (4), or (5), of this rule, his attendance or testimony) by 
reasonable means including process.

A  declarant is not unavailable as a witness if his ex­
emption, refusal, claim of lack of memory, inability, or ab­
sence is due to the procurement or 'wrongdoing of the propon­
ent of his statement for the purpose of preventing the wit­
ness from attending or testifying.

(b) Hearsay Exceptions. The following are not excluded by 
the hearsay rule if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony given as a witness at 
another hearing of the same or a different proceeding, or in 
a deposition taken in compliance with law in the course of 
another proceeding, if the party against w h o m  the testimony 
is now offered, or, in a civil action or proceeding, a predeces­
sor in interest, had r l opportunity and similar motive to de­
velop the testimony by direct, cross, or redirect examination.

(2) Statement Under Belief of Impending Death. A  state­
ment made by a declarant while believing that his death was

dlity as a witness
includes situations ;n which the declarant

Alaska K  of C  2/80 E R  139



PO
SI 

TION
 

R^
VP

ER
/D

ep
ar

tm
en

t o
f H

eal
th 

& 
So

cia
l S

erv
ice

s

POSITION PAPER 

COMNuTTEE SUBSTITUTE FOR SENATE BILL NO. 3

For an act entitled "An Act relating to the admissibility of certain 
hearsay evidence in grand jury proceedings for certain sexual offenses 
and amending Rule 6(r), Alaska Rules of Criminal Procedure".

This bill would allow admission at grand jury proceedings of hearsay 
statements of children under 10 years of age relating to sexual 
offenses. The bill would provide a means for admitting evidence from 
children at grand jury proceedings while protecting those children from 
additional emotional trauma. The bill may also increase the likelihood 
of successful prosecution of sexual offenses committed against children.

The department is extremely pleased that the Legislature has addressed 
the problem and offered a solution to reduce child sexual abuse in 
Alaska. The department supports CS SB 3 and supports admitting certain 
hearsay evidence by children but believes that the hearsay exception 
should apply to children under 13 years of age. The trauma to a child 
between 10 and 12 years of age may be as damaging as the trauma to a 
child under 10 years of age. The older child more clearly understands 
what is happening and the social and legal implications.

The criminal statutes in Title 11 also make a distinction between a 
child under or over 13 years of age. For example if a person 16 years 
or older sexually penetrates a minor under the age of 13 he/she will be 
charged with sexual assault in the first degree, an unclassified felony. 
Should the same person sexually penetrate a minor who is "13, 14, or 15 
years of age and at least three years younger than the offender", that 
person will be charged with sexual assault of a minor in the second 
degree, a class B felony. Similarly if a person 16 years or older has 
sexual contact with a minor under the age of 13 that person will be 
charged with sexual assault in the second degree. Should the same
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imminent, concerning the cause or circumstances of what he 
believed to be his impending death.

(3) Statement Against Interest. A  statement which was 
at the time of its making so far contrary to the declarant’s 
pecuniary or proprietary interest, or so far tended to subject 
him to civil or criminal liability, or to render invalid a claim 
by him against another, that a reasonable man in his position 
would not have made the statement unless he believed it to be 
true. A  statement tending to expose the declarant to criminal 
liability and offered to exculpate the accused is not admissible 
unless corroborating circumstances clearly indicate the trust­
worthiness of the statement.

(4) Statement of PersoJial or Family History. (A) A  
statement concerning the declarant’s own birth, adoption, mar­
riage, ancestry, or other similar fact of personal or family his­
tory, even though declarant had no means of acquiring per­
sonal knowledge of the matter stated; or (B) a statinent con­
cerning the foregoing matters, and death also, of another per­
son, if tl.e declarant was related to the other by blood, adop­
tion, or marriage or was so intimately associated with the 
other’s family as to be .likely to have accurate information 
concerning the matter declared.

(5) Other Exceptions. A  statement not specifically cov­
ered by any of the foregoing exceptions but having equivalent 
circumstantial guarantees of trustworthiness, if the couit de­
termines that (A) the statement is offered as evidence of :. 
material fact; (B) the statement is more probative on the 
point for which it is offered than any other evidence which the 
proponent can procure through reasonable efforts; and (C) 
the general purposes of these rules and the interests of jus­
tice will best be served by admission of the statement into 
evidence. However, a statement m a y  not be admitted under 
this exception unless the proponent of it makes known to the 
adverse party sufficiently in advance of the trial or hearing to 
provide the adverse party with a fair opportunity to prepare 
to meet it, his intention to offer the statement and the particu­
lars of it, including the name and address of the declarant. 
(Added by Supreme Court Order 364 effective August 1,1979)

ER 140 Alaska R  o f C 2/80



X
0 >
o
>
u
0 )CO
ca• fH
o

o

C/D
oa
j C
+ j

( 0
0 )

X

c
0 )

J-<
<a

a

.Q
ad

<&

5

H
3 5

O
O h

person have sexual contact with a minor who is "13, 14, or 15 years of 
age and at least three years younger than the offender", that person 
will be charged with sexual assault in the third degree, a class C 
felony. The department suggests that Senate Bill 3 be consistent with 
the Title 11 age classification.
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N A R R A T I V E  

C S H B  6 7  ( H E S S )

A c c o r d i n g  to i n f o r m a t i o n  p r o v i d t d  v e r b a l l y  b y  t h e  D e p a r t m e n t  

o f  L a w ,  t h e  d e p a r t m e n t  p r o j e c t s  2 5 0  c h i l d  s e x u a l  a s s a u l t  c a s e s  

d u r i n g  F Y  8 5  ( u p  f r o m  1 2 0  i n  F Y  8 3 ) .  T h e  d e p a r t m e n t  a l s o  e s t i ­

m a t e s  t h a t  8 0  - 9 0 %  o f  t h e s e  c a s e s  w o u l d  •' n v o  1 v e  t h e  t e s t i m o n y  o f  

a m i n o r ,  a n d  w o u l d  r e q u i r e  t h e  h e a r i n g  c o n t e m p l a t e d  in p a r a g r a p h  

( d ) .  It i s  f u r t h e r  e s t i m a t e d  b y  t h e  d e p a r t m e n t  t h a t  t h e  m a j o r i t y  

o f  t h e s e  h e a r i n g s  w i l l  r e q u i r e  o n e - h a l f  d a y  o f  c o u r t  t i m e .

B a s e d  o n  t h e s e  e s t i m a t e s ,  2 2 5  h a l f - d a y  h e a r i n g s  w o u l d  r e q u i r e  

1 1 2  d a y s  o f  j u d i c i a l  t i m e .  T h e  d e p a r t m e n t  i n d i c a t e s  t h a t  a p p r o x ­

i m a t e l y  t w o - t h i r d s  o f  t h e s e  c a s e s  a r e  h e a r d  i n  A n c h o r a g e .  T h u s ,  

j u d i c i a l  r e s o u r c e s  w o u l d  b e  n e e d e d  to c o v e r  7 8  d a y s  o f  j u d i c i a l  

t i m e  in  A n c h o r a g e ,  a n d  3 4  d a y s  e l s e w h e r e  i n  t h o  s t a t e .

T h e s e  h e a r i n g s  w o u l d  r e q u i r e  a n  a d d i t i o n a l  s u p e r i o r  c o u r t  

j u d g e  t o  s i t  i n  A n c h o r a g e  a n d  to c o v e r  o t h e r  c o u r t  l o c a t i o n s .  

T h e  c o s t  o f  t h i s  p o s i t i o n  a n d  r e l a t e d  c o u r t  s t a f f  a r e  d e t a i l e d  o n  

t h e  p r e v i o u s  p a g e ,  a l o n g  w i t h  t h e  c o s t  o f  t r a v e l  to c o u r t  

l o c a t i o n s  o u t s i d e  o f  A n c h o r a g e .



HB 6 7  HEARSAY E V ID E N C E  (SE N A T E  H v E . S . S .  HEARD SB 3 BY K E R T T U LA )-Jl   ' >- «*-•-** — '

H O U S E - P A S S E D  V E R S I O N  IS T I G H T E R  TH A N THE S E N A T E  VE R S IO N,  SO LESS 

OP E N TO ABUSES.

1. G R A ND  JURY  ONLY (SAME AS SENATE)

2. C H I L D R E N  U N D E R  AGE 10 (SAME AS SENATE)

3. S E X U A L  O F F E N S E S  ONLY (SAME AS SENATE)

4. CH ILD  M U S T  BE THE VI C T I M  (SENA TE  D I D N ' T  HA V E THI S L I M I T A T I O N ,
SO W O U L D  HA VE  A L L O W E D  H E A R S A Y  S T A T E M E N T
OF A Y O U N G  B R O T H E R  OR SI S TE R WH O  M I G H T
HA V E W I T N E S S E D  AN OF FE NS E. )

5. M U S T  BE C O R R O B O R A T I V E  E V I D E N C E  (SAME AS SENAT E)

6. C HI LD  M U S T  T E S T I F Y  AT G R A N D  JU R Y P R O C E E D I N G  OR BE A V A I L A B L E

TO T E S T I F Y  AT TRIAL. (S EN AT E R E Q U I R E S  TH AT  TH E CHILD BE

U N A V A I L A B L E ,  AN D  D E F I N E S  U N A V A I L A B I L I T Y  
TO M E A N  " B E C A U S E  OF D E A T H  OR I N F I R M I T Y  OR 
W I L L  S UF F E R  P S Y C H O L O G I C A L  OR E M O T I O N A L  
H A R M "  AND R E Q U I R E S  TH AT  THE G R A N D  JURY 
BE I N F O R M E D  OF TH E R E A S O N  FOR T H E 
U N A V A I L A B I L I T Y .)

KERTTU LA  MAY PRO PO SE  A FLOOR AMENDMENT TO D E F IN E  U N A V A IL A B IL IT Y .

BOT H  THE  P R O S E C U T O R S  (A.G.'S O F FI CE ) AN D  THE P U B L I C  D E F E N D E R S  

O F F I C E  O P P O S E  THIS D E F I N I TI ON , B E C A U S E  P S Y C H O L O G I C A L  AND E M O T I O N A L  

H A R M  ARE VE RY  HA R D TO PROVE. THE H E A R S A Y  BILL IS P R E D I C A T E D  ON 

T H E  A S S U M P T I O N  THAT ALL C H I L D R E N  WH O  AR E  S E X U A L L Y  A B U S E D  S U F F E R  

S U B S T A N T I A L  H A R M  AND SO SH OU L D BE SP AR E D  THE A D D I T I O N A L  T R A U M A  

OF T E S T I F Y I N G .  R E M E M B E R  THAT THE BI LL  IS R E S T R I C T I V E  -- MU S T 

BE A V I C T I M  U N D E R  10 AND T H E R E  M U S T  BE C O R R O B O R A T I V E  E V I D E N C E  —

A N D TH E A T T O R N E Y S  F E E L  IT W O U L D  BE A L M O S T  I N E F F E C T I V E  IF THEY 

HAD  TO P R O V E  P S Y C H O L O G I C A L  HARM.
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BY THE FINANCE C O M MITTEE

IN THE L E G I S L A T UR E  OF THE STATE O F  ALASKA 

F O U R T EE N T H  L E GI S L A T U R E  - F I R S T  SESSION 

A BILL

For an Act entitled: "An Act relat i ng  to the a d m i ssibility of hearsay

evidence of certain statements by c h i ldren before 

grand juries; and amending Rule 6(r), Alaska Rules of 

Criminal Procedure."

BE IT ENACTED RY THE L E G IS L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.40 is amended by adding a n e w  section to read:

Sec. 12.40.110. H E A R S A Y EV I DENCE IN PROSECUTIONS F O R  SEXUAL

OFFENSES. (a) In a pr os e c u t i o n  for an offense u nder AS 11.41.410 -

11.41.440 or 11.41.455, hear sa y  evidence of a statement rela t e d  to the 

offense, no t  otherwise admissible, made by a child u nder the age of 10 

who is the v i c t i m  of the offeriSexmay be admitted into evidence before 

the g rand jury if

(1) the circumstances of the statement indicate its r e l i a­

bility;

(2) a d ditional evidence is introduced to c orroborate the 

statement; and

(3) the child testifies at the grand jury proceedingf^ftjjiie

)e avaiaraafte to testify at trial A

(b) In this section "statement" means an oral or w r i t t e n  a s s e r­

tion or nonverbal conduct if the nonverbal conduct is intended as an 

assertion.

* Sec. 2. AS 12.40.110, added by sec. 1 of this Act, has the effect of 

amending Rule 6(r), Al a s k a  Rules of Criminal Procedure, b y  changing the 

circumstances u nder w hi c h  hear s a y  evidence m a y  be introduced in grand j ury

A J L j ^ J U J U U i x  ^ j C l d
- i -

aHuJLal
CSHB 6 7 (Fin)(Fin]
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Offered: 4/8/85
Referred: Judiciary

Original sponsors: Kerttula, V.Fischer,
H a l f o rd  and Faiks

BY THE HEALTH, EDUCATION AND
IN THE SENATE SOCIAL SERVICES COMMITTEE

CS FOR SENATE B ILL NO. 3 (HESS)

IN THE L EGISLATURE OF THE STATE OF A L A S K A  

FOURT E E N T H  LEGISL A T U R E - FIRST SESSION 

A  BILL

For an Act entitled: "An Act relating to hearsay evidence in prosecutions

for certain sexual offenses; and amending Rule 6(r), 

Alaska Rules of Criminal Procedure."

BE IT ENAC T E D  BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.40 is amended by adding a new section to read:

Sec. 12.40.110. H E A R S A Y  EVIDENCE IN PROSECUTIONS FOR SEXUAL

OFFENSES. (a) In a pr o s e c ut i o n  for an offense u nd e r  AS 11.41.410 -

11.41.440 or 11.41.455, hearsay evidence of a statement related to the 

offense, not otherwise admissible, made by a child u nder the age of 10 

may be admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate its r e l i a­

bility; and

(2) the child

(A) testifies at the grand jury proceeding; or

and there is additional evidence introduced to corroborate the 

s t a t e m e n t .

(b) In this section,

(1) "statement" means an oral or w r i t t e n  a s sertion or 

no nverbal conduct if the nonverbal conduct is intended as an a s s e r­

tion;

- i - CSSB 3 (HESS)



12 * Sec. 2. AS  12 . 4 0 . 1 1 0 ,  a d d e d  by sec. 1 of this Act ,  h a s  th e  e f f e c t  of

13 a m e n d i n g  R u l e  6(r), A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e ,  by  m a k i n g  c e r t a i n

14 h e a r s a y  e v i d e n c e  a d m i s s i b l e  in  g r a n d  j u r y  p r o c e e d i n g s  for c e r t a i n  s e x u a l

15 o f f e n s e s  w i t h o u t  r e q u i r i n g  c o m p e l l i n g  j u s t i f i c a t i o n .

C SSB 3 (HESS) - 2 -
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C h a p t e r  41

A N  A C T

R e l a t i n g  to the a d m i s s i b i l i t y  of h e a r s a y  evid e n c e  of c e r­

tain statem e n t s  b y  c h i l d r e n  b e f o r e  g r and juriesi and 

a men d i n g  Rule 6(r), Al a s k a  Rules of C r i m i n a l  Procedure.

* Section 1. A S  12.40 is a m e n d e d  by a d d i n g  a n e w  s e ction to read:

Sec. 12.40.110. H E A R S A Y  E V I D E N C E  IN P R O S E C U T I O N S  FO R  S E X U A L  

OFFENSES. (a) In a p r o s e c u t i o n  for an o f f e n s e  u n d e r  A S  11.41.410 - 

11.41.440 or 11.41.455, h e a r s a y  e v i d e n c e  of a s t a tement r e lated to the 

offense, not o t h e r w i s e  admissible, m a d e  by a child w h o  is the v i c t i m  

of the o f f e n s e  m a y  be a d m i t t e d  into e v i d e n c e  be f o r e  the grand jury if

(1) the c i r c u m s t a n c e s  of the sta t e m e n t  indicate its r e l i a­

bility:

(2) the c h i l d  is u n d e r  10 years of age w h e n  the h e arsay  

evidence is sought to be admitted;

(3) ad d i t i o n a l  evidence is i n t r o d u c e d  to c o rroborate the 

statement; and

(4) the c h ild t e stifies at the g r a n d  jury p r o c e e d i n g  or the 

child will be ava i l a b l e  to t e stify at trial.

(b) In this section " s t a t e m e n t” mea n s  an oral or w r i t t e n  a s s e r­

tion or n o n v e r b a l  c o n d u c t  if the n o n v e r b a l  conduct is intended as an 

assertion.

* Sec. 2. AS 12.40.110, add e d  b y  see. 1 of this Act, has the effect of 

amen d i n g  Rule 6(r), A l a s k a  Rules of C r i m i n a l  Procedure, by chan g i n g  the

-1- C S H B  6 7 (Fin) am S
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OF ALASKA

1985

Chapter N o.

4 ] _______

AN ACT

R e l a t i n g  to the a d m i s s i b i l i t y  of h e a r s a y  evid e n c e  o f  c e rtain 
statements b v  chil d r e n  b e f o r e  g r and juries; a n d  amen d i n g  
Rule 6(r), A l a s k a  Rules o f  Criminal Procedure.

BE IT ENACTED BY THE LEGISLATURE OF TH O f  mLASKA:

T H E  A C T  F O L L O W S  ON PA«. INF 11

Appr o v e d  by the Governor: M a y  29. 1985
Actual E f fective Date: Au g u s t  27. 1985
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Official Business

J§>iaie ̂ legislature

Senate
C o m m i t t e e  o n  

H e a l t d  , Gducation &  Social Services

Pouch v 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO: M e m b e r s ,  S e n a t e  C o m m i t t e e  on  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  
S e r v i c e s

FROM: C o m m i t t e e  S t a f f

RE: C o m m i t t e e  M e e t i n g ,  T h u r s d a y ,  J a n u a r y  24, 1985

DATE: J a n u a r y  22, 1935

O n  T h u r s d a y ,  J a n u a r y  24, f r o m  1:30 - 3:30 p m  in the B e l t z  
Room, t h e  S e n a t e  C o m m i t t e e  on H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  
w i l l  h e a r  t h e  f o l l o w i n g  bi l l s :

S B  3 R e l a t i n g  to the a d m i s s i b i l i t y  of c e r t a i n  h e a r s a y  
e v i d e n c e  in g r a n d  ju r y  p r o c e e d i n g s  for c e r t a i n  s e x u a l  o f f e n s e s  
a n d  a m e n d i n g  R u l e  6 ( r ) , A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e .

SB 3 p e r m i t s  the a d m i t t a n c e  of h e a r s a y  e v i d e n c e  in g r a n d  ju r y  
p r o c e e d i n g s  for c a s e s  i n v o l v i n g  c h i l d  s e x u a l  ass a u l t ,  a n d  a m e n d s  
R u l e  6(r) o f  the A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  to p e r m i t  the 
i n t r o d u c t i o n  of h e a r s a y  e v i d e n c e  a b s e n t  c o m p e l l i n g  j u s t i f i c a t i o n .

T h e  b i l l  is i n t e n d e d  to e n h a n c e  p r o s e c u t i o n  o f  c a s e s  i n v o l v i n g  
s e x u a l  a s s a u l t  o f  c h i l d r e n  u n d e r  the a g e  of 16. O f t e n  a y o u n g  
v i c t i m  o f  s e x u a l  a s s a u l t  w i l l  t e l l  the n o n - o f f e n d i n g  p a r e n t  or 
t e a c h e r  b u t  b e  u n w i l l i n g  to r e p e a t  d e t a i l s  of the i n c i d e n t  to law 
e n f o r c e m e n t  o f f i c i a l s .

U n d e r  c u r r e n t  c r i m i n a l  ru l e s ,  h e a r s a y  e v i d e n c e  is a d m i s s a b l e  
o n l y  w h e n  t h e r e  is ' c o m p e l l i n g  j u s t i f i c a t i o n ' ,  as in the ca s e  of 
d eath. T h e  b i l l  e s s e n t i a l l y  r e m o v e s  ' c o m p e l l i n g  j u s t i f i c a t i o n '  as 
a r e q u i r e m e n t  for a c c e p t i n g  h e a r s a y  e v i d e n c e  in c e r t a i n  c a s e s  of 
s e x u a l  a s s a u l t .
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Woman asks abuse victims not be forced to testify
Bill aimed at protecting children from psychological damage in grand jury proceedings
By DEAN FO SD IC K
The Associated Press

J U N E A U  —  Traumatized children 
who are the victims of sexual abuse 
should not be made to testify before 
grand juries although they would be 
required to undergo cross-examina­
tion during trials, a Senate commit­
tee was told.

Beth Kerttula, a lawyer and aide 
to Sen. Jay Kerttula, D-Palmer, told 
members of the Senate Health, Edu­
cation and Social Services Commit­
tee on Thursday that hearsay evi­

dence from sexually abused children 
should -be allowed in grand jury 
proceedings.

“It would apply only in cases 
where the child is traumatized,” she 
testified. “And it’s only aimed at 
grand jury proceedings. It doesn’t go 
any farther than that.”

Kerttula told the committee he 
was proposing several changes in his 
bill, one of which would drop the 
age of children allowed to submit 
hearsay evidence from 16 to 13.

“The younger the child, the more

likely trauma will occur,” Kerttula 
said.

Two similar bills are weaving 
their way through the legislature. 
One, introduced by Gov. Bill Shef­
field, specifies age 16. Another, by 
Rep. Ra.idy Phillips, R-Eagle River, 
specifies age 10.

“The younger the child, the more 
potential for trauma and the less 
chance for fabrication,” said Gayle 
Horetski, an assistant attorney gen­
eral. “On the other hand, you have 
to balance that off on individual

children. Some are more fragile than 
others.”

While Horetski wouldn’t recom­
mend an optimum age, she did say 
prosecutors “wouldn’t want to go 
under 10 in any circumstances.”

Hearsay evidence would not re­
place the use of videotapes in such 
cases, she said in response to a 
question from Sen. Joe Josephson, 
D-Anchorage.

“Videotaping is preferred,” Horet­
ski said. “But in Bush areas, author­
ities often don't have videotaping

equipment. And ... a child may 
make a telling statement when vi­
deotaping equipment isn't available.

"You don’t have a tape around 
when a kid is talking to a school 
nurse,” she said. “Although it’s a 
good tool, it may not be appropriate 
to narrow it to that."

“I don’t want it (bill) to erode 
grand jury proceedings," Josephson 
said. “I’m  worried about that."

The committee deferred action on 
the bill Thursday, pending the intro­
duction of Kerttula’s amendments.
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TROUBLESHOOTER
□ $39.75 WON’T BUY PERFECTION IN JEWELRY:
For ten months I’ve been waiting to wear m y  Seiko 
watch. I ordered a replacement watchband for it in 
March from Paul’s Jewelry downtown. When I placed 
the order I paid $39.75. The watchband finally arrived 
in Sep ember, and I picked it up from Paul’s. But after 
taking it home I noticed a small scratch on it. I took it 
back to Paul’s and asked them to reorder a new one. 
N o w  they tell me Seiko won’t replace it and I have to 
accept a flawed watchband. Can you help? —  J.B.
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Mat-Su property values continue rapid rise
By DOUG  O ’ HARRA
Daily News reporter

P A L M E R  —  Property val­
ues in the Matanuska-Susitna 
Borough may have increased 
at a record pace for a second 
year in a row, according to 
borough officials.

“The overall value of prop­
erty in the borough —  includ­
ing new construction —  has 
increased about 40 percent,” 
said borough assessor Gary 
Lewis.

The figures, according to 
Lewis, are just "glimpses” 
into the borough’s increased 
value, which won’t be final

Knowles

until the end of next month.
But if preliminary esti­

mates hold out, the borough’s 
assessed valuation could 
crank up from about SI.66 
billion to around S2 billion in 
a trend that began in 1982 
when the borough became the 
fastest growing community in 
the state.

With that boom, the value 
of the borough jumped 40 
percent last year, with most 
of the valuation coming from 
residential property and new 
residential construction.

Although the bulk of new

construction this year is still 
residential, the percentage of 
commercial construction hcs 
become much greater, said 
Lewis.

With about 95 percent of 
the borough covered, asses­
sors have found more than 
2,000 new buildings valued at- 
nearly S163 million, Lewis 
said. More than' 240 of those 
new structures are commer­
cial. Last year, the assessors 
found only 161 new commer­
cial structures.

around Wasilla and the subur­
ban heart of the Valley, said 
Lewis.
“There has been a dramatic 

increase in value," he said. 
“There is no doubt about it.”

Whether the increased as­
sessments will mean, higher 
taxes cannot be known until 
the borough assembly sets 
taxation levels in late spring.

As in previous years, the 
growth has been centered

Nonetheless, under . the 
present taxation level, prop­
erty owners would pay an 
additional S7.30 in taxes for 
every increase in value of 
51,000.

Bumpus clinches win with absentee votes
council from 1978 to 1983. He —  or


