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§ 12.47.08u Alaska Statutes § 12.47.090

"ut this uOca Hui iiieun that r defen-
dant must possess any high degree of
legal sophistication or intellectual
prowess. Schade v. State, Sup. Ct. Op. No.
912 (File No. 1620). 512 P.2d 907 11973i.

Numerous persons are subjected to crim-
inal prosecution, and properly so ever,
though they are of relatively iow intelli-
gence or are suffering from some signifi-
cant emotional or physical impairment.
Schade v. State, Sup. Ct. Op. No. 912 (File
No. 1620), 512 P.2d 907 (1973).

Not every emotional flaw renders
one incompetent to stand trial. Schade
v. State. Sup. Ct. Op. No. 912 (File No.
1620), 512 r.2d 907 (1973).

The presence of some degree of mental
illness, is not an invariable barrier to pros-
ecution. There may be an impaired
functioning of some aspects of the defen-
dant’s personality and yet he may still be
minimally able to aid in his defense and to
understand the nature of the proceedings
against him. Schade v. State, Sup. Ct. Op.
No. 912 (File No. 1620), 512 P.2d 907
(1973).

Standard for determining compe-

tency is relative. — See Schade v. State.
Sup. Ct. Op. No. 912 (File No. 1620), 512
P.2d 907 (1973).

Where fhe psychiatric examination
of the defendant yields professional
findings that he is competent to stand
trial, the ouestion of whether to hold any
further or evidentiary hearings is
addressed to the sound discretion of the

triai court. Schade v. State. Sup. Ct. Op.
No. 912 (File No. 1620), 512 P.2d 907
(1973i.

Physical examination did not violate

predecessor section. — A physical”

examination between a clinical psychol-
ogi«t and defendant shortly after defen-
dant was arrested and taken into custody,
because the police feared defendant was
suicidal, was properly authorized unde.
AS 33.30.130iai. which specifies the duty
ofthe commissioner of public safety to pro-
vide for persons pending arraignment or
commitment, and did not violate subsec-
tion (a) of former AS 12.45.0S7, and the
evidence resulting from it was therefore
legally obtained. Loveless v. State. Sup.
Ct. Op. No. 1819 (File No. 3320). 592 P.2d
1206(1979t.

Duty to order examination. — Once
motion for competency evaluation was
made under former AS 12.45.100 that was
neither frivolous nor lacking in good faith
and that set forth reasonable cause to
believe accused might be incompetent,
trial court had mandatory duty to order
examination. Leonard v. State. Ct. App.
Op. No. 223 (File No. 62611, 658 P.2d 798
(1983).

Where trial judge erroneously
denied defendant's motion for compe-
tency evaluation under former AS
12.45.100, proper remedy was new trial
preceded by competency determination.
Leonard v. State, Ct. App. Op. No. 223
(File No. 626H. 658 P.2d 798 (19S3i.

Sec. 12.47.080. Procedure upon verdict of not quilty, (a) If a
defendant is found not %unty under AS 12.47.040(&3(2), the prosecuting
er

attorney shall, within

4 hours, file a petition un

AS 47.30.700 for

a screening investigation to determine the need for treatment if the
prosecuting attorney has ?ood cause to believe that the defendant is

suffering from a mental il

ness and as a result is gravely disabled or

likely to cause serious harm to self or others.
(b) In this section, "mental illness” has the meaning given in AS
47.30.915(12). (8 22 ch 143 SLA 1982)

See, 12.47.090: Procedure after raising de fense of insanity, (a)

At'the time the defendant files notice to raise the affirmative defense
of insanity under AS 12.47.010 or files notice under AS 12.47.020(a),
the defendant shall also file notice as to whether, if found not guilty by
reason of insanity under AS 12.47.010 or 12.47.020(b), the defendant
will assert that the defendant is not presently suffering from any
mental illness that causes the defendant to be dangerous to the public
peace or safety.
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§ 12.47.090
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(bhlf-the defendant-is-found not quilty Ly reason of ihiatStv.under

Code of Criminal Procedure

V -AAS 12.47.010 or 12.47.020(b). aidH has nof filed the notice required

tmder+adnfthis-sectinnrthehourt shall immediately commit the defen-
dant to the custody of the commissioner of health and social services.

(c) If the defendant is found not guilty by reason of insanity under
AS 12.47.010 or 12.47.020(b), and has filed the notice required under
(a) ofthis section, a hearing shall be held immediately after a verdict
ofnot guilty by reason ofinsanity to determine the necessity ofcommit-
ment. The hearing shall be held before the same trier of fact as heard
the underlying charge,*t"*h”hearingithe defendant uas the burden

......... . that:tbAd6f~jm t is not

y.mehtal illness that causes the defendant

8to the public. Tfthe court orjury determines that the

defendant has failed to meet the burden of proof, the court shall order

the defendant committed to the custody of the commissioner of health

and social services. If the hearing is before ajury, the verdict must be
unanimous.

(d) A defendant committed under (b) or <c) of this section shall be
tperiod of time not to exceed the maximum term
ttftWkn&ri'e Tor-which' thi*~defendant was- acquitted
0rd-2;4.7,020(b):0r ,until,the,mental.ilj»egsjs|Cured
'mined at a hearing under, (e)' of.this section.

«va < Jmmitt™'imder,:(b):.or (cTof this section may have
the nedd .
lor court
endant's
moment, and yearly thereafter, .
earing under this subsection a ;the same as at a hearing
under (c) of this section. A copy of all petitions for release shall be
served on the attorney general at Juneau, Alaska. A copy shall also be
served upon the attorney of record, if the attorney of record is not the
attorney general, who represented the state or a municipality at the
time the defendant was first committed.

(f) ~ Continued commitment following expiration of the maximum
term of imprisonment for the crime for which the defendant was
acquitted under AS 12.47.010 or 12.47.020(b) is governed hy the stan-
dards pertaining to civil commitments as set out in AS 47.30.735.

g in accordance vmnTeJ _.0n the grounds that the"
ant has been cured of any mental illness thatgwould cause the
ant tohe.dangereus to,the,publlc'-ﬁeacB>'or'Sa etvithe:8tateimav
time:requestithe court to hold a hearing to decide;ifthe'defen-

(h) ~ The commissioner of health and social services or the commis-
sioner's authorized representative shall submit periodic written
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. §12.47.100 Alaska Statutes § 12.47.100

reports to the court nn the mental condition cf a person committed
under this section. _ _ _

(|L An order entered under %‘,) or (ﬁ) of this section may be reviewed
by the court ofappeals on apﬁeal rought by either the defendant or the
state within 40 days from the entry of the order.

Jﬂ In this section, - _ _

"dangerous" means a determination involving hoth the magni-
tude of the risk that the defendant will commit an act threatening the
Bubllc peace or safety, as well as the magnitude ofthe harm that could

e expected to result from this conduct; a finding that a defendant is
"dangerous” may result from a great risk of reIati.veI?/ slight harm to
persons or property, or may result from a relatively slight risk of
substantial harm to persons or property; B _

(2) "mental iliness” means any mental condition that increases the
propensity of the defendant to be dan%erous to the public peace or
safety; however, it is not required that the mental illness be sufficient
to exclude criminal responsibility under AS 12.47.010, or that the
mental illness presently suffered by the defendant be the same one the
gffAen?ggzt)suffered at the time of the criminal conduct. (§ 22 ch 143

NOTES TO DECISIONS

Prior statute construed. — See Clark Cited in Blackburn v. State, Ct. App.
w State. Ct. App. Op. No. 96 (File No. Op. No. 243 (File No. 7224). 661 P.2d 1100
5658). 645 P.2d 1236 (1982), decided under  (1983).
former AS 12.45.090.

Sec. 12.47.100. Incomuetency to proceed, (a) A defendantwho as
a result of mental disease or defect lacks capacity to understand the
proceedings against the defendant or to assist in the defendant's own
defense maY not be tried, convicted, or sentenced for the commission of
a crime so long as the incapacity exists.

(b)  When, after arrest and before the imposition of sentence or before

the expiration of any period of probation, the attorney general, the
prosecuting attorney, or the attorney for the accused has reasonable
cause to believe that a person charged with a crime may be presently
suffering from a mental disease or defect or is otherwise so mentally
incompetent that the accused is unable to understand the proceedings
or to properly assistin the accused's own defense, the attorney general,
Prose_cut;ng attorney, or the attorney for the accused may file a motion
or ajudicial determination of the mental competency of the accused.
Upon that motion or upon a similar motion on behalfofthe accused, or
upon its own motion, the court shall have the accused, whether or not
previously admitted to bail, examined by at least one qualified psychia-
trist, who shall reﬁort to the court concerning the mental condition of
the accused. For the purpose of the examination the court may order
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Section Section
80. Procedure upon verdict of not guilty ~ 120. Determination of sanity after
50. Procedure after raising defense of commitment
insanity 130. Definitions
100. Incompetency to proceed
110. Commitment on finding of
incompetency

_ ~Insanity excluding responsibility, a) In a pros-
ecution for a crime, it is an affirmative defense that when the defen-
dant en?aged in the criminal conduct, the defendant was unable, as a
result ofa mental disease or defect, to appreciate the nature and qual-
ity of that conduct, o o

(b) The affirmative defense defined in (a) of this section may not be
raised at trial unless the defendant, within 10 days of entering a plea
or such later time as the court may for good cause permit, files a
written notice of intent to rely on the defense. _

(c) Evidence ofa mental disease or defect that is manifested only by
repeated criminal or other antisocial coi.duct is not sufficient to estab-
lish the affirmative defense under (a) of this section. o

I(d) The affirmative defense specified in &a) of this section is the
affirmative defense of insanity. A defendant who successfully raises
the affirmative defense of insanity shall be found not %unty bf reason
of insanity and the verdict shall so state. (8 22 ch 143 SLA 1982)

NOTES TO DECISIONS

Former law construed. — See Smith  State, Sup. Ct. Op. No. 2279 (File No.
v. State, Sup. Ct. Op. No. 2121 (File No. 4857), 623 P.2d 304 (1981); Evans v. State,
4228), 614 P.2d 300 (1980); Walunga v. Sup. Ct. Op. No, 2505 (File No. 4086), 645
State, Sup. Ct. Op. No. 2142 (File No. P.2d 155 (1982) (these cases were decided
4746), 630 P.2d 527 (1980); Nielson v. under former AS 12.45.083).

Sec. 12.47.020. Mental disease or defect negating culpable
mental state, (a) Evidence that the defendant suffered from a mental
disease or defect is admissible whenever it is relevant to prove that the
defendant did or did not have a culpable mental state which is an
element of the crime. However, evidence of mental disease or defect
that tends to negate a culpable mental state is not admissible unless
the defendant, within 10 days ofente_rmﬁ a plea, or at such later time
as the court may for good cause permit, files a written notice of intent
to rely on that defense.

(b) ~ When the trier of fact finds that all other elements of the crime
have been Froved but, as a result of mental disease or defect, there is
a reasonable doubt as to the existence of a culpable mental state that
is an element of the crime, it shall enter a verdict of not guilty by
reason of insanity. A defendant acquitted under this subsection, and
not found guilty of a lesser included offense, shall automatically be
considered to have established the affirmative defense of insanity
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§ 12.47.030 Alaska Statutes § 12.47.030

kl\%d%%?s 01920.47.010. The defendant is then subject to the provisions of

(c) Ifaverdictofnot guilty by reason of insanity is reached under (b)
of this section, the trier of fact shall also consider whether the defen-
dant is guilty of any lesser included offense. If the defendant is
convicted of a lesser included offense, the defendant shall be sentenced
for that offense and shall automatically be considered quilty but
mentally ill under AS 12.47.030 and 12.47.050. Upon completion of a
sentence for a lesser included offense, a hearing shall be held under AS
12.47.090(th0 determine the necessity of further commitment of the
defendant, based on the acquittal for the greater charge under (b) of
this section. Tf the defendant is committed under AS 1£.47.030(c), the
defendant is subject to the provisions of AS 12.47.090(d) — (j). (§ 22 ch
143 SLA 1982)

NOTES TO DECISIONS

Effect of section. — Former AS
12.45.085 merely made evidence of mental
illness excluding responsibility inadmissi-
ble in evidence in the absence of written

Collateral references. — 21 Am. Jur.
2d, Criminal Law, 8§ 40-128, 154.

22 CJ.S., Criminal Law, 8§ 55-64.

Modem status of M’Naghten test of
criminal responsibility, 45 ALR2d 1447.

Modern status ofrules as to burden and
sufficiency of proof of mental irre-
sponsibility in c.'irr.inal case, 17 ALR3d
146.

Men(al or emotional condition as dis-

notice of intent to rely on that defense.
Christie v. State, Sup. Ct. Op. No. 644 (File
No. 2841), 580 P.2d 310 (1978).

minishing responsibility for crime, 22
ALR3d 1228.

XYY syndrome as affecting criminal
responsibility, 42 ALR3d 1414.

Amnesia as affecting capacity to commit
crime or stand trial, 46 ALR3d 544.

Admissibility on issue ofsanity ofexpert

opinion based partly on medical, psycho-

logical or hospital reports, 55 ALR3d 551.

Sec. 12.47.030. Guilty but mentally ill. (a) A defendant is giuilty
but mentally ill if, when the defendant engaged in the criminal con-
duct, the defendant lacked, as a result ofa mental disease or defect, the
substantial capamtﬁ either to appreciate the wrongfulness of that con-

ductorto conform t

atconduct to the requirements of law. A defendant

found_gqilt¥ but mentally ill is not relieved of criminal responsibility
for criminal conduct and'is subject to the provisions of AS 12.47.050.

(b) Evidence of a mental disease or defect that is manifested only.bﬁ
repeated criminal or antisocial conduct is not sufficient to establis
that the defendant was guilty but mentally ill under (a) of this section.
(§ 22 ch 143 SLA 1982; am § 43 ch 6 SLA 1984)

Effect of amendments. — The 1984

amendment substituted "that the defen-

dant was guilty but mentally ill” for "the
defense"” in subsection (b).
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NJasfiea H>tate "Legislature

i '|_6 r
YE FAHRENKAMP, Chairman . A #J P.0 BOX
ISSSTURGULEW SKI. Vice Chairman ' f \A 1/ STATE CAPITO
JO SEPH ON { &lr- JUNEAU. §. K 99é
L FISCHER . 1)465-
EDNA ARMSTRONG-DE VRIES |l \-JBBJ 1P 7)465-37
Senate Committee on
d/ Health, Education and Social Services
¥
MEMORANDUM
TO: Members, Senate Committee on Health, Education and Social
Services
FROM: Committee Staff
RE: Committee Meeting, May 9, 1986
DATE: May 8, 1986

2/\2 sei\lf= rTe

On Friday, May 9, 1986 from 9:00-10:30 a.m. in the Beltz Room,
the Senate/Committee on Health, Education and Social Services will
hear the following bills:

itirig to persons found, not guilt reason of

IR
rb
_ The term of the conditional release,

which would include supervision, could not exceed the maximum term
of imprisonment for the crime for which the person was acquitted,
and would extend only until the mental illness is cured as
determined by the court. Failure to comply with the court-imposed
conditions could result in the patient being returned to state
custody.



red: 4/23/86
rred:  Rules

Original sponsors: Shultz and Marrou

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 423 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to persons found not guilty by
reason of insanity."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.47.090 is amended by adding new subsections to read:

(k) If the court finds that a defendant committed under (b) or
(c) of this section can be adequately controlled and treated in the
community with proper supervision, the court may order the defendant
conditionally released from confinement wunder AS 12.47.092 for a
period of time not to exceed the maximum term of imprisonment for the
crime for which the defendant was acquitted under AS 12.47.010 or
12.47.020(b) or until the mental illness is cured or corrected, which-
ever first occurs, as determined at a hearing under (c) of this sec-
tion .

* Sec. 2. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.092. PROCEDURE FOR CONDITIONAL kELEASE. (a) A
defendant committed to the custody of the commissioner of health and
social services under AS 12.47.090(b) or (c) may be <conditionally
released from confinement subject to the conditions and requirements
for treatment that the court may impose, and placed under the super-
vision of the Department of Health and Social Services, a local gov-
ernment agency, a private agency, or an adult, who agrees to assume
supervision of the defendant.

(b) The commissioner of health and social services or the

missioner's authorized representative shall submit, at a minimum,

1 CSHB 423 (Jud)

com-
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quarterly written reports to the court describing the defendant’'s

progress in treatment, compliance with conditions of release,

and

other information required by the court for defendants conditionally

released under this section.

(c) A person or agency responsible for supervision or treatment

under an order for conditional release shall immediately notify

the

commissioner of health and social services upon the defendant's fail-

ure to appear for required medication or treatment, or for failure
comply with other conditions imposed by the court.

(u) If the court, after petition or on its own motion,

sonably believes that a conditionally released defendant is failing

adhere to the terms and conditions of the <conditional release,

to

rea-
to

the

court may order that the conditionally released defendant be appre-

hended and held until a hearing can be scheduled with the court

to

determine the facts and whether or not the defendant's conditional

release should be revoked or modified. Nothing in this subsection

is

intended to limit procedures available for emergency situations,

including emergency detention under AS 47.30.705.

(e) The commissioner of health and social services or the condi-

tionally released defendant may petition the court for modification of

an order of conditional release. A petition by the defendant
modification of conditional release may not be filed more often

once every six months.

(f) A defendant conditionally released under AS 12.47.090(k) may

petition the court for discharge in accordance with AS 12.47.090(e).

for

than

* Sec. 3. This Act applies to a defendant committed under former

AS 12.45.090 or AS 12.47.090 who is under the custody of the Department

Health and Social Services on the effective date of this Act.

CSHB 423(Jud) 2
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POSITION FMPER/Department o Health & Social Services

Position Paper
CSHB 423 (HESS)

An act entitled: an act relating to certain mentally ill persons.

Effect of the Act:

The committee substitute for House Bill 423 provides for conditional release
of persons who have been founa*guilty of criminal acts by reason of insanity
(NGI). The bill would allow the courts to release certain NGl patients from
APl to the community if it is found that they can be adequately controlled and
treated with proper supervision and with the imposition of various
court-ordered conditions.

Discussion:

In the past, it has been the practice for some courts to release certain NG|
Bersons whose mental illnesses were neither cured nor corrected but who could
e controlled in the community with conditions and under supervision. While
some courts have ordered compliance with specific conditions, others have
merely recommended compliance. Under the existing statutorK authority of A.S.
12.47, neither of these past practices are seen as havm? the desired effect
of being able to returVi those patients to custody who refuse or fail to comply
with the court-ordered conditions. [t is our belief that the courts will
continue to seek _WaE/_S to release NGI patients currently hospitalized at API
prior to the expiration of their maximum terms.

ms as well as the DHSS a statutorily constructed
Il patients, monitoring their*progress, enforcing
mconditions, and- returning .those.. NGI patients to

, _ ublre ﬁr_ptection by insu_rin_gi that'
patients released pri ohot”thfiifr:..roaximiikm-terni Twi 1| be.,.
supervised by a respc isvregUired-toupertodicai.ly. report the

Supervision of these persons would be provided by field staff of the
Department of Health and Social Services; staff of local government agencies,
such as municipalities, who receive state grant funds to operate community
mental health programs; private agencies, such as non-profit corporations, who
receive state grant funds to operate community mental health programs; or
adults who have an interest in the-person and the ability to provide

supervision,

The condition of release imposed by the courts may include requirements that
these persons take ﬁsychotropic medications, Partlcipate_in outpatient or
residential mental health treatment, refrain from consuming alcohol,
restrictions on their possession of firearms, or other conditions that are
deemed necessary to insure that the released patient can be adequately



POSlTlON P\XPER/D epartm cnt of Health & Social Services

Position Paper
CSHB 423 (HESS)
Page 2

controlled and stabilized in the community. Failure To cor
court-imposed conditions could result in the patient being

le mental illness is cured or corrected as determined at

-Rn our estimation, most NGI patients who were
conditionally released would continue to be supervised or remain under the
court's jurisdiction for the maximum term rather than be unconditionally
released. This is because it is generally conceded that chronic mental
illness cannot be "cured" in the same sense that m\V ph¥sical ilinesses can be
treated and successfully cured. Chronic major mental illnesses, however, can
be successquY treated to the point of remission and most patients can be
safely controlled and treated in the community with the aid of on-going
support services and monitoring.

Recommendation

The Department of Health and Social Services supports the passage of CSHB 423

Recommended by:
Mel Henry, Ph.D., M.P.A.
Director, Division of Mental
Health and Developmental
Disabilities

Date:

Approved by:
PP ' Jttnn R. Pugh, Co”rfiisioner

Department of Health & Socia
Services

Date:



STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE
Revision Date:
REQUEST FISCAL DETAIL
Bill/Resolution No.: ~ CSHB 423 (HESS) Agency Affected: Health & Social Services
Title: An Act relating to certain BRU: Division of Mental Health
mentally ill persons. & Developmental Disabilities
Sponsor: ShUHZ and M&”OU" Components:_

Requestor:
Date of Request: ~ 3/20/fifi

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTALOPERATING o 0 0 o djL 0
CAPITAL L p 0 0o 0 0
REVENUE 0 . 0 .., 0 0 0

FUNDING :  (Thousands of Dollars)

GENERAL FUND
FEDERALFUNDS

OTHER

TOTAL 0 0 P S — 0, , 0

POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY _ 0 9 0 0 0

ANALYSIS :  Attach aseparate page if necessary

(See attached page)

Preparedbyz ~ Mel Henry* Ph«D« * MiPtA o Phone | 465*3370
Division : Mental Health & Developmental Disabilities Date:!
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ANALYSIS: CSHB 423 (HESS)

The Department of Health and Social Services is currentl?]/ responsible
for patients covered under this bill. It is estimated that less than
thirty patients are affected by this bill. The administrative procedures
of the department now provide the reports to the court as required by
this bill. It is our projection that there will not be any additional
costs incurred by the department as a result of the passage of this bill.
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LETTER OF INTENT

CSHB 423 (JUD) RELATING TO PERSONS FOUND NOT GUILTY BY REASON OF
INSANITY .

It 1s the intent of the Senate Committee on Health, Education and
Social Services that a person found not guilty by reason of
insanity under AS 12.47.010 or 12.47,020 (b)) , whose violent
condition 1is being controlled by medication or other treatment,
be considered as presently suffering from a mental illness. It is
also iIntended that should a person who has a violent history
related to a mental condition controllable only by medication or
treatment be released from confinement, the person be conditionally
released as provided for in CSHB 423 (Jud). Under the terms of the
bill, the conditions of the release would extend for a period of
time not to exceed the maximum term of imprisonment for the crime
for which the defendant was acquitted.

aBHB
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An Act Entitled: "an act relating to the release of certain dangerous
pelrsons and liability for their conduct following
release.”

Effect of the Act:

|
A person found to pose a danger of violent behavior unless the Berson
receives medication prescribed to deter that behavior will' not ne released
on bail, probation, or parole under this act until a suitable custodian
agrees to supervise the person and to require the person to maintain a
ﬁrescrllbe.d schedule of medication. Under this act the custodian may be
eld civilly liable for damages that result from the violent behavior of a
person during the period of release if the custodian negligently fails to
require that a person in their custody maintain a prescribed schedule of
medication to deter violent behavior.

Discussion

This-act is a mandate to the *court and the Boafd o'ff Parole to restrict
the freedom of certain J)ersons unless the person is supervised in the
maintainance of the medication schedule prescribed to control violent
behavior., Section 1 of the act re]quwes the court to place a person with
a custodian as a condition of baTTT Section 2 allows the court to
withhold release on probation unless a custodian is located. Section- 3
requires the Board of Parole to deny parole unless a custodian agrees to
supervise the parolee and his prescribed schedule of medication. In each
case it is the Board of Parole or the court who must find that a prisoner
or a person poses a danger of violent behavior unless the person receives
medication prescribed to deter the behavior.

The right to refuse treatment has been established. Currently a court or
Board of Parole is empowered to fix conditions under which a person may be
granted freedom. As a condition of granting parole, fixing bail or..,
sentencing to probation there can be a requirement that the person take
medications or obtain treatment. A person under this release system who
exedrcisefsf their right to refuse treatment forfeits their freedom as a
trade off,

Because this act is limited in its scope to action of the court and Board
of Parole it is seen as having no impact on the Division of Mental Health
and Developmental Disabilities.



Recommendation: This act is outside the scope of responsibility of the
Department therefore we make no recommendation at this time.

Recommended by:

Director, Division
Health and Developmental
Disabilities

Date:

Approved by: f*,

JgXn R. Pugh, ComraPsToner
jpartment of Health & Social
Services

Date:
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§ 12.47.080

But this docs not mean that a defen-
dant must possess any high degree of
legal sophistication or intellectual
prowess. Schade v. State. Sup. Ct. Op. No.
912 (File No. 1620), 512 P.2d 907 (1973).

Numerous persons are subjected to crim-
inal prosecution, and properly so, even
though they are of relatively low intelli-
gence or are suffering from some signifi-
cant emotional or physical impairment.
Schade v. State, Sup. Ct. Op. No. 912 (File
No. 1620). 512 P.2d 907 (1973).

Not every emotional flaw renders
one incompetent to stand trial. Schade
v. State, Sup. Ct. Op. No. 912 (File No.
1620), 512 P.2d 907 (1973).

The presence of some degree of mental
illness is not an invariable barrier to pros-
ecution. There may be an impaired

functioning of some aspects of the defen-

dant’s personality and yet he may still be
minimally able to aid in his defense and to
understand the nature of the proceedings
against him. Schade v. State, Sup. Ct. Op.
No. 912 (File No. 1620), 512 P.2d 907
(1973).

Standard for determining compe-

tency is relative. — See Schade v. State,
Sup. Ct. Op. No. 912 (File No. 1620), 512
P.2d 907 (1973).

Where the psychiatric examination
of the defendant yields professional
findings that he is competent to stand
trial, the question of whether to hold any
further or evidentiary hearings is
addressed to the sound discretion of the

Alaska Statutes

§ 12.47.090

trial court. Schade v. S<ate, Sup. Ct. Op.
No. 912 (File No. 1620), 512 P.2d 907
(1973).

Physical examination did not violate
predecessor section. — A physical
examination between a clinical psychol-
ogist and defendant shortly after defen-
dant was arrested and taken into custody,
because the police feared defendant was
suicidal, was properly authorized under
AS 33.30.130(n), which specifies the duty
ofthe commissioner of public safety to pro-
vide for persons pending arraignment or
commitment, and did not violate subsec-
tion (a) of former AS 12.45.087. and the
evidence resulting from it was therefore
legallv obtained. Loveless v. State, Sup.
Ct. Op. No. 1S19 (File No. 3320). 592 P.2d
1206 (1979).

Duty to order examination. — Once
motion for competency evaluation was
made under former AS 12.45.100 that was
neither frivolous nor lacking in good faith
and that set forth reasonable cause to
believe accused might be incompetent,
trial court had mandatory duty to order
examination. Leonard v. State, Ct. App.
Op. No. 223 (File No. 6261), 658 P.2d 798
(1983).

Where trial judge erroneously
denied defendant's motion for compe-
tency evaluation wunder former AS
12.45.100, proper remedy was new trial
preceded by competency determination.
Leonard v. State, Ct. App. Op. No. 223
(File No. 6261), 658 P.2d 798 (1983).

Sec. 12.47.080. Procedure upon verdict of not quilty, (a) If a
defendant is found not%unty under AS 12.47.040(a)(2), the prosecuting

attorney shall, within

4 hours, file a petition under AS 47.30.700 for

a screening investigation to determine the need for treatment if the
prosecuting attorney has ?ood cause to believe that the defendant is

suffering from a mental il

ness and as a result is gravely disabled or

likely to cause serious harm to self or others.
(b) In this section, "mental illness” has the meaning given in AS
47.30.915(12). (8 22 ch 143 SLA 1982)

Sec. 12.47.090. Procedure after raising defense ofinsanit

. re afte !  of insanity, (a)
At the time the defendant files notice to raise the affirmative de¥ense
of insanity under AS 12.47.010 or files notice under AS 12.47.020(a),
the defendant-shall also file notice as to whether, iffound not guilty by
reason of insanity under AS 12.47.010 or 12.47.020(b{), the defendant
will assert that the defendant is not presently suffering from any
mental illness that causes the defendant to be dangerous to the public
peace or safety.

62
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LEGISLATIVE AFFAIRS AGENCY

MEHORANDUM February 19, 19S6

SUBJECT: Mentally ill persons
CSHB 423 (HESS)

T0: Representative Niilo Koponen, Co-Chair
House HESS Committee
Attn: Lisa MclLaren

FROM: Joyce James
Legislative Counsel

In CSHB 423 (HESS) 1 have tried to address F.epresentative
Shultz®s concern for a person who committed a homicide, and

was found not guilty by reason of insanity. After approxi—

mately five years in a mental institution, the person was
adjudged sane and allowed back into the community with the
recommendation that he live with a custodian, take drugs to
control his behavior, and visit a mental health facility
every week or two. The person lives alone with no super—
vision and the concern is that the person who fails to take
his drugs regularly may again repeat a violent act.

The constitution protects a person's right to refuse treat-
ment. However, a person who commits a crime and is found,
guilty but mentally ill comes under the police power of the
state and can be confined for treatment and then
incarcerated for the period of the”ej”~ce they would

bL -A<i™ed..toTafiryAt. IT~rgst.. a.n.erg"n-foimd
en

not goTlty by reason of-insanity must be released w

cured. The decision that a person is cured is judged by
whether the person is presently suffering from any mental
illness that causes the person to be dangerous to the
public (AS 12.47.090 (c)). Dick Branton at Health and
Social Services explained to me that this test is strictly
applied with an emphasis on "presently."™ Thus a person who
has been in confinement a'nd regularly taking drugs to con-—
trol dangerous behavior would qualify as cured and be
released.

*



Representative. Niilo Koponen
Page 2
February 19, 1986

A similar situation exists in the civil commitment statutes,
AS 47.30.700 et. seq-. There the test 1is even stricter and
commitment requires a finding that as a result of mental
illness the person is gravely disabled or presents a likeli—
hood of serious harm to self or others (AS 47.30.700 (a))-
Likely to cause serious harm is defined as posing a substan-—
tial risk of harm as manifested by recent behavior

(AS 47.30.915 (10)). Here again, a person who 1is on
medicine to control violent behavior will pass an

examination administered within the 24 hour examination
period (AS 47.30.710), and be free to go back into the
community and perhaps discontinue taking the medicine.

The request from the Representative suggested attaching
liability to those who petition for the release of the per—
son if the person is released and later does commit a vio—
lent act. CSHB 423 (HESS) adopts this approach, and makes
two other changes to existing legislation: 1) it amends the
meaning of mental 1illness in an attempt to clarify that one
whose illness is only controlled by medicine 1is indeed ill,
and thus within the purview of the statutes addressing the
mentally ill, and 2) directs the court to consider this type
of mental illness when judging whether the person poses a
likelihood of serious harm to self or others. The purpose
is to give the system jurisdiction over these people when
they appear dangerous without waiting for a violent act to
occur.

These changes could mean more people are committed and
engender charges of due process or equal protection vio—
lations. I believe the changes are constitutional if the
Department of Health and Social Services makes use of the
outpatient care procedures in AS 47.30.795, and releases
these people with conditions of supervision and medication
attached. Be advised that another effect of these changes
might be to discourage private mental health professionals
from testifying for release of patients, to avoid potential
liability. This would increase the burden on state employed
mental health professionals, and also affect the state"s
exposure to liability.

If 1 can be of further assistance, please advise.

JJ:mkr
M3:049
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MEMORANDUM March 3. 1986
SUBJECT: Concerning the situation of persons f. ind not

guilty by reason of insanity who have been
released from custody but remain a potential
danger to the public peace and safety.

CSHB 423 (HESS)

TO: Representative Gruenberg
House HESS
Attn: Lisa MclLaren

FROM: Joyce James”
Legislative "Counsel

On Friday, February 28, 1986, |1 spoke by telephone with Mr.
Ingo Keilitz, Director of the Institute on Mental Disability
and the Law, the National Center of State Courts, 1in
Williamsburg, Virginia. I sought his advice concerning the
situation of persons found not guilty by reason of insanity
who have been released from custody by the courts with no
conditions requiring continued treatment or medication and
who may thereby pose a potential of repeating past criminal
acts. His advice was as follows.

Regarding persons already released, if they cannot be civilly
committed there 1is technically no authority for the court,

no jurisdiction, to impose any conditions. Mr. Keilitz
indicated three possibilities of formal mechanisms that

could be interpreted to allow jurisdiction over these per—
sons in the future. One involves broadening the involuntary
commitment statutes but this involves the danger of unfore—
seen consequences and was not recommended. The second
involves taking a serious look at the protective services

statutes, areas like guardianship. The third involves a
hard look at the criminal statutes, maybe a nuisance crinme,
or "mercy booking."” This could however be complicated by a

lack of competency to stand trial.



Representative Max Gruenberg
Page 2
March 3, 1986

Mr. Keilitz preferred an informal mechanism which he called
an education program, to sensitize the community, mental
health officials, and law enforcement agencies to the problem.
He reported a situation in Washington where 1in response to a
problem new laws were enacted to broaden the net but the
result was felt a full year before the laws went into effect
as a result of heightened awareness and the gap that exists
between the law and the practice.

Mr. Keilitz recommended looking at the situation as indi—
vidual problems rather than a systemic one. Possibilities
include more aggressive case management, perhaps involving a
volunteer program, or an interdisciplinary co-ordinating
council at the local level comprised of mental health
professionals, the prosecutor, and a judge. This group
could identify problems and look for patchwork solutions to
address individuals in need of help.

I also asked about making a prior determination of not
guilty by reason of insanity part of the consideration in
any later civil commitment proceeding. Besides the obvious
problems with privacy and confidentiality, Mr. Keilitz felt
there were practical problems of sharing information between
agencies. Mr. Keilitz suggested some sort of screening
mechanism in a mental health facility for persons suspecced
as candidates for involuntary commitment. Hopefully through
the screening process that information would become avail —
able.

Mr. Keilitz offered to send some literature which I will
deliver to the committee when it arrives. IfT I can be of
any further assistance, please advise.

JJ:mkr
m3/107
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Original sponsors

BY THE HEALTH, EDUCATION AND
IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. A23 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A_BILL " P

For an Act entitled: (\An Act relating to certain mentally ill persons."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12_.A7.090 1is amended by adding a new subsection to
read:

(k) If the court finds that a defendant committed under (b) or
(c) of this section can be adequately controlled and treated in the
community with proper supervision, the court may order the defendant
conditionally released from confinement wunder AS 12.47.092 for a
period of time not to exceed the maximum term of imprisonment for the
crime for which the defendant was acquitted under AS 12.47.010 or
12.47.020(b) or until the mental illness 1is cured or corrected as
determined at a hearing under (c) of this sectiorfX/?*pPEor &

* Sec. 2. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.092. PROCEDURE FOR CONDITIONAL RELEASE. (a) A
defendant committed to the custody of the commissioner of health and
social services under AS 12.47.090(b) or (c) may be <conditionally
released from confinement subject to the conditions and requirements
for treatment that the court may impose, and placed under the super—
vision of the Department of Health and Social Services, a local gov—
ernment agency, a private agency, or an adult, who agrees to assume
supervision of the defendant.

(b) The commissioner of health and social services or the
missioner ™ authorized representative shall submit, at a minimum,
quarterly written reports to the <court describing the defendant"s

-1- CSHB 423 (HESS)
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progress in treatment, compliance with conditions of release, and
other information required by the court for defendants conditionally
released under this section.

(© A person or agency responsible for supervision or treatment

J. under an order for conditional release shall i1mmediately notify the
commissioner of health and social services upon the defendant®s fail-
ure to appear for required medication or treatment, or for failure to
comply with other conditions i1mposed by the court.

(@ IT the cour} r-"fter petition or on Its own motioj”~reasonably
believes that a conditionally released defendant i1s failing to adhere
to the terms and conditions of the conditional release, the court may
order that the conditionally released defendant be apprehended and
leld™by the Department of Health and Social Services™until a hearing
can be scheduled with the court to determine the facts and whether or
not the defendant®s conditional release should be revoked or modified.
Nothing in this subsection iIs intended to limit procedures available
for emergency situationg”™j.ncluding emergency detention under AS 47.-
30.705. ~ - -

(e) The commissioner of health and social services or the condi-
tionally released defendant may petitionthe court for modification of
an.order of conditional release. A petition by the defendant for
modification of conditional release may not be filed more often than
once every six months

(M) A defendant conditionally released under AS 12.47.090(k) may
petition the court for discharge in accordance with AS 12.47.090(e).

* Sec. 3. This Act applies to a defendant committed under former

AS 12.45.090 or AS 12.47.090 who 1is under the custody of the Department of
Health and Social Services on the effective date of this Act.

*

CSHB 423 (HESS) -2-



« HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO. 949
IN THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE - SECOND SESSION
A BILL

n Act entitled: "An Act relating to the treatment of persons found not

guilty on the ground of mental disease or defect."
ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 12.45.090 is amended to read:

Sec. 12.45.090. COMMITMENT AFTER JUDGMENT OF NOT GUILTY. @) IT
the court or jury finds the defendant not guilty on the ground of mental
disease or defect and the court considers his being at large dangerous
ro the health and [PUBLIC PEACE OR] safety of others, the court shall
order him to be conmitted to an institution authorized by the commis-
sioner of health and social services to receive that person, and held iIn
custody until the disease iIs cured or the defect corrected or until he
IS judged to be no longer dangerous to others or he iIs otherwise dis-
charged from the institution by aufhorit*y of law. The commissioner of
health and social services shall provide the court with reports de-
tailing the status, progress, and prornosis of persons canmitted under
this subsection at least once every sir, months.

Sec. 2. AS 12.45.090 i1s amended by adding new subsections to read:

® If the court or jury finds the defendant not guilty on the
ground of men*.ul disease or defect and the court does not consider his
being at large dangerous to the health and safety of others, the court
shall order his discharge.

(© ITf the court or jury finds the defendant not guilty on the J
ground of mental disease or defect and the court considers his being m. j

large clangeroim to tte. health and safety of others but determines that J



the defendant can be controlled In the community with proper super-
vision, the court may commit him to the custody of the commissioner u.
health and social services and may order his conditional release unde;
supervision, subject to such conditions as the court may impose, for
period of no more than three years In accordance with sec, 92 of thin
chapter.

* Sec. 3. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.092. CONDITIONAL RELEASE AFTER JUDGMENT OF NOT GQUIL.™
@ A defendant committed under sec. 90(a) of this chapter may be
released by court order and placed under supervision in a non-institu-
tional setting for a period cf no more than three years, subject to s-
conditions as the court may impose. The court may, upon application
the defendant, his attormey, the medical director of the iInstitutiol .
other interested party, conduct a hearing to determine if conditions”
release under supervision i» appropriate.

() A defendant released under sec. 90(c). of this chapter or @
a: this section may be returned to custody if the court finds, after
hearing, that he iIs not iIn substantial compliance with the condition™s
his release or that he is a danger to the health and safety of other.;
and can no longer be controlled in the community under supervision.

(© A defendant released under sec. 90(c) of this chapter or un
(@ of thic section may petition the court, at any time for a discharg.
hearing,

(d The commissioner of health and social services 3hall provid-
the court with progress reports detailing the mental status, treatmeu
plan, progress, and prognosis of persons released under sec. 90(c) of
this chapter or under (@) of this section at least every six months.

(© A defendant released under sec. 90(c) of this chapter or (@

of this section shall be discharged from supervision at the expiration
HB 949



T three years from the date of release unless the court finds, after a
hearing, that the defendant continues to pose a danger to the health and
,rfety of others and cannot be controlled In the community without
Jntinued supervision, in which case the defendant shall be continued
uder supervision subject to such conditions as the court may Impose.
(™ When a defendant is not discharged from supervision after
“Iree years under (e) of this section, the court- shall conduct a hearing
st less frequently than once each year to determine whether the defen-
r.nt should be discharged or continued under supervision.
(@ At any time during the period of supervision the court may
=oke or modify the conditions of supervision or order of release.
() A defendant committed under sec. 90(a) of this chapter or
e_eased under sec. 90(c) of this chapter or (@) of this section iIs not

i1able for the expenses of hospitalization or transportation incurred as

- result of his commitment or release.

_3- HB 949
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Introduced: 5/3/85
Referred: Health, Education &
Social Services and Judiciary

IN THE HOUSE BY SHULTZ AND MARROU
HOUSE BILL NO. 423
IN THE LEGISLATURE OF THE STATE OF ALASKA *
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the release of certain dangerous
persons and liability for their conduct following
release.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.30 is amended by adding a new sectionto read:

Sec. 12.30.045. RELEASE OF A PERSON WHO REQUIRES MEDICATION;
LIABILITY. (a) |If a court finds that a person poses a danger of
violent behavior unless tha person receives medication prescribed to
deter that behavior, the ~court may not release the person under
AS 12.30.010 - 12.30.040 unless

(1) the court places the person with a suitable custodian
who agrees to supervise the person and to require that the person
maintain the prescribed schedule of medication; and

(2) the designated custodian acknowledges in court the
custodian's potential liability under this section for damages that
result from the violent behavior of the person if the person fails to
maintain the prescribed schedule of medication during the period of
release to the custodian.

(b) An individual or organization that accepts custody of a
person under (a) of this section and negligently fails to require that
the person maintain a prescribed schedule of medication to deter
violent behavior may be held civilly liable for damages that result
from the violent behavior of the person during the period of release

to the custodian.

-1- HB 423
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(c) For purposes of (b) of this section a person
"negligently" with respect to a result- nr to a circumstance described
in this section if the person fails to perceive a risk that the result
will occur or that the circumstance exists; the risk must be of such a
nature and degree that the failure to perceive it constitutes a
deviation from the standard of care that a reasonable person would
observe in the situation.

Sec. 2. AS 12.55.015 is amended by adding new subsections to read:

(e) A court that sentences a defendant found to pose a danger of
violent behavior unless the defendant receives medication prescribed
to deter that behavior may prohibit the release of the defendant on
probation unless

(1) a suitable custodian agrees to supervise the defendant
and to require that the defendant maintain a prescribed schedule of
medication; and

(2) the designated custodian acknowledges in ~court the
custodian's potential liability under (f) of this section for damages
that result from the violent behavior of the defendant if the
defendant fails to maintain a prescribed schedule of medication during
the period of release to the custodian.

(f)  An individual or organisation that accepts custody of a
defendant under (e) of this section and negligently fails to require
that the defendant maintain a prescribed schedule of medication to
deter violent behavior may be held civilly liable for damages that
result from the violent behavior of the defendant during the period of
release to the custodian.

(9) For purposes of (f) of this section a person acts
"negligently” with respect to a result or to a circumstance described

in this section if the person fails to perceive a risk that the result

HB 423 -2-
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4/17/86
Original sponsors: Shultz and Marrou
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 423 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.47.090 is amended by adding new subsections to read:

(k) IT the court finds that a defendant committed under (b) or

(c) of this section can be adequately controlled and treated in the
community with proper supervision, the court may order the defendant
conditionally released from confinement wunder AS 12.47.092 for a
period of time not to exceed the maximum term of imprisonment for the
crime for which the defendant was acquitted under AS 12.47.010 or
12.47.020(b) or until the mental illness 1is <cured or corrected”
bccArnrr”N as determined at a hearing under (c¢) of this

section.

Sec. 2. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.092. PROCEDURE FOR CONDITIONAL RELEASE. (a) A
defendant committed to the custody of the commissioner of health and
social services under AS 12.* _.090(b) or (c) may be conditionally
released from confinement subject to the conditions and requirements
for treatment that the court may impose, and placed under the super—
vision of the Department of Health and Social Services, a local gov-—
ernment agency, a private agency, or an adult, who agrees to assume
supervision of the defendant.

-1- CSHB 423 (Jud)
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(b) The commissioner of health and social services or the com
missioner”"s authorized representative shall submit, at a minimum
quarterly written reports to the court describing the defendant”:
progress iIn treatment, compliance with conditions of release, ant
other information required by the court for defendants conditionall)
released under this section.

(©) A person or agency responsible for supervision or treatment
under an order for conditional release shall i1mmediately notify the
commissioner of health and social services upon the defendant"s fail-
ure to appear for required medication or treatment, or for failure to
comply with other conditions imposed by the court.

@ If the oourtYjp" after petition or on 1iIts own motion®
reasonably believes that a conditionally released defendant is failing
to adhere to the terms and conditions of the conditional release, the
court may order that the conditionally released defendant be
apprehended and held until a hearing can be scheduled with the court
to determine the facts and whether or not the defendant"s conditional
release should be revoked or modified. Nothing In this subsection is
intended to limit procedures available for emergency situations®
including emergency detention under AS 47.30.705.

(e The commissioner of health and social servicesor the condi-
tionally released defendant may petition the court for modification of
an order of conditional release, A petition by the defendant for
modification of conditional release may not be filed more often than
once every six months.

() A defendant conditionally released under AS 12.47.090(k) may
petition the court for discharge iIn accordance with AS 12.47.090(e).

Sec. 3. This Act applies to a defendant committed under former

AS12.45.090 or AS 12.47.090 who 1is under the custody of the Department of

PR
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Health and Social Services on the effective date of this Act.
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MEMORANDUM

TO:

FROM:

Representative Don Clocksin
Majority Leader

7\/\John B.

Salemi

.|A3/Daputy Public Defender

SUBJECT:

DATE:

Per your request,
..referenced proposed

\ £SHB 423 (HESS)
\* J"An Act relating to.certain mentally ill persons.”

"-April

18, 1986

this memorandum discusses briefly the above-
legislation.

Proposed 12.47.090(k) appears to offer the court a middle
ground in determining the appropriate disposition of a person

found not guilty by reason of insanity. Termed "conditional
release"”, the court is given authority to place a person who .1
has been found not guilty by reason of insanity on the equi-
valent of supervised probation. Probation for convicted persons

is limited to five years under AS 12.5.5.090(c), and in that

less punitive than the measure proposed through
Constitutional issues related to due process (funda-—
mental fairness) and equal protection (treatment) may be triggered
because of this anomaly.

regard 1is
CSHB 423.

Subsection

(e) of the

proposal may be construed as a departure

from court rules governing petitions for modification (See

Alaska Rul

es Criminal

Procedure 35).

The offered amendment to AS 12.47.090(d) presents substantial
onal questions. The existing statute (AS 12.47.090)

constituti

already requires that a person found not guilty by reason of .
insanity is held "in custody" or otherwise committed unless he

or she establishes by clear and convincing evidence that the z
defendant is no presently suffering from any mental disease..."

AS 12.47.090(c). The operative words are then defined in

subsection

(J) of the

statute. The proposed amendment confuses

the issue for review under subsection (c). A person could
N"satisfy the requirements of subsection (c) and yet be
denied relief because of the amendment. This contradiction in

the statut

e will make

it susceptible to challenge, both because

of the arbitrary standards it suggests (due process) and the



Representative Don Clocksin
Page 2
April 18, 1986

vagueness it creates in an otherwise succinct statement of the
factual 1issue to be reviewed. The amendment essentially asks
the court or trier of fact to make fine distinctions between
"curing" or "correcting” mental illness as compared with
"controlling" sanme. Such a standard 1is meaningless in the
context of mental illness and invites arbitrary decisions by a
judge or jury.

Given the impact such an amendment would have on the overall

statutory framework, | believe a complete analysis of the V, -
monstitutional ramifications should be undertaken. Time did
not permit such analysis in this memorandum. Also, health

care professionals should be permitted to provide 1input as
_to whether the distinction? between "cure"™, "correct" and
=*"control”™ are real or illusory.

Please contact me if there is additional information I am to
provide.
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AMENDMENT

Offered 1in the HOUSE By the Health, Education and

TO: CSHB 423 (HESS) Social Services Committee

Page 1, following line 7, 1insert:
"* Section 1. AS 12.47.090(d)is amended to read:

(d) A defendantcommitted under (b) or (¢c) of this section shall
be held in custody for a period of time not to exceed the maximum term
of imprisonment for the crime for which the defendant was acquitted
under AS 12.47.010 or 12.47.020(b) or wuntil the mental illness 1is
cured or corrected as determined at a hearing under (e) of this sec—
tion. For purposes of this section, a mental 1illness that 1is con—

trolled by medication or treatment is not corrected.”
Page 1, line 8, delete "Section 1" and insert "Sec. 2"

Renumber the following bill sections accordingly.
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COMMITTEE REPORT

SENATE
FURTHER:
5/1/86
Date ~ 8(q
Mr. President
The Conuiiittee on  liESS considered CSHB 423(Jud)

relating to persons found not guilty by reason of insanity.

find (a majority of the committee) (the committee) reports it back with
the following recommendations:

do pass
I ] do pass with attached amendment(s)
[ ] replace with/or adopt CS for
[ 1 new title
[ 1 same title and recommends
1] and attached a "LETTER OF INTENT" [ 1 NEW FISCAL NOTE
r ] reports if hack without recommendation
il recommends referral to Committee
MEMBERS SIGNING MEMBERS HAVING

OTHER RECOMMENDATIONS



MEMORANDUM

TO: HOUSE HESS COMMITTEEMEMBERS
FROM: LISA MCLAREN, COMMITTEE  STAFF
DATE: FEB. 19, 1986

RE: HB 423

You have before you today House Bill 423, sponsored by Rep.
Shultz. Rep. Shultz requested this legislation because of
a problem with a specific person in his district. This
situation could occur anywhere i1n Alaska upon the release
of a person found "not guilty by reason of insanity" for
whom medication is still necessary

for management of their mental condition.

It is my understanding that the plea of "not guilty by
reason of iInsanity” 1is rarely used now In Alaska due to a
tightening of definition and the addition of the "guilty
but i1nsane”™ plea. Under the latter plea a person serves
out their sentence In a mental institution until such time
as they are judged sane, and the rest of their time 1is
served correctional facility.

The draft CS which you have before you is for discussion.
It 1s one approach to this problem. Page 3, Secticn 5 was
added at the sponsor®s request. The original bill
represents another approach somewhat similar to Oregon
statute. However, Oregon statute outlines comprehensive and
specific conditional release requirements.

In your file you will find copies of the referenced Alaska
Statutes for both the original bill and the draft CS and a
copy of the pertinent portion of Oregon statute.

Both the Department of Corrections and the Department of
Health, Education and Social Services should be
represented here today, and the drafter of the CS (the
drafter of the original bill i1s no longer with LAA) should
also be present.



